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Har. A Ruth. 

Har, A, W. 

Hare. 

Hard 

Hare 

Hawk. 1\C. 

Hay 

Hay iV Marr. 

Hayes 
Hayes A' Jo. 

Hem. & M. 

Hoi 

Hob 

llodg 

Hog 

HoJI, A dm. 

Holt, Kq. 

Holt, K. H. 

N. P 

Home, C't . of Sess. 

Hong K<nig L. R. 

Hop. A Colt. 

Hop. A IMi. 

Horn A 11. 

Hov. »Sui>p. 


How. C. ... 
How. C. 8. 

How. E. E. 
How. P. L. 
Hud. A B. 

Hudson’s B. C. 

Hume 

Hut. 

By. Bl. ... 

Hyde 


Hertzog’s Reports of the High Court of the South African 
Republic, 1893 

Hurlstone and Coltman’s Reports, Exchequer^ vols., 1862 — 1806 
Hurlstoneand Norman’s Reports, Exchequer,? vols., 1856 — 1802 
Hall and Tv^eils’ RepoHs, Chancery, 2 vols., 1848 — 1850 
Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840 — 

18H 

HanscU’s Reports of Bankruptcy and Companies* Winding up 

Cases, 3 vols., 1915—1917 (e.gr., [1915] LI. B. it.) 

Ro])oits of the High Court of Griqualand West 
Hodgin’a Election Reports 

Clark’s Reports, House of Tx)rds, 11 vols., 1847 — 1860 
Haggai'd’s Reports, Admiralty, 3 vols., 1822 — ^1838 
Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 
Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Haii^^s’s Decisions, Court of Session (Scotland), 2 vols., 1706 — 

1791 - 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

Now Brunswick Reports (Ifannay) 

HaiTj.son and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

—1866 

Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835— 1836 

Harcarse s Decisions, Court of Session (Scotland), fob, 1 vol., 

]()«1— 1091 

Hardres’ Reports. Exchequer, fob, 1 vob, 1055 — 1669... 

Hare’s Rep(nts, Chancery, II vols., 1841 — 1853 
Hawkins’s Pleas of the Cio%vii, 2 vols. 

Hay’s Reports 

Hay A Marriott’s Decisions, Admii’alty, 1 vob, 1776 — 1779 ... 
lJay(‘s'a Reports, Exchequer (Ireland), 1 vob, 1830 — 1832 
Haves and Jones’s Reports, ExcJ)equcr (Irehmd), 1 vob, 1832 — 

l'834 

Hemming and l^lilleT’s Reports, Chancery, 2 vols., 1862 — 1865 
Hel ley’s Reports, Common Pleas, fob, 1 vob, 1627 — 1631 
Hobart's Reports, Common Pleas, fob, 1 vob, 1013—1625 
Hodgo.s’ Reports, Common Pleas, 3 vols., 1835 — 1837 
Hogan’s R( ports, Rolls Court (Ireland), 2 vols., 1816 — 1831 ... 

Holt's Rule of the Road Cases, Admiralty, 1 vob, 1863 — 1807 
W. Holt’s Equity Reports, 2 vols.. 1845... 

Sir John Holt’s Reports, King’s Bench, fol., 1 vob, 1688 — 1710 

E. Holt's Reports, Nisi Prias, 1 vob, 1815— 1817 

Home’s Decisions, Court of Session (Scotland), fob, 1 vob, 1735 

—1714 

Hong Jvong Reports 

Hopvvood aud Coltman’s Registration Cases, 2 vols., 1808 — 1S78 
Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 1867 
Horn and llurbstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovendon’s 8up])lement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1753—1817 

Howard’s Chancery 1^’acHce 

Howard’s Supplement to Rules, etc., of the High Court of 
Chancery in Ireland 
How^ard's Equity Excla^quer 
Howard on the Popei'y Laws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827—1831 

Hudson on Building Contracla, 2 vols. ... 

Hume’s Decisions, Court of Session (Scotland), 1 vob, 1781 — 1822 
Hutton’s Reports, Common Pleas, fob, 1 vob, 1617 — 1638 
Henry Blackstone’a Reports, Common Pleas, 2 vols., 1788 — 1706 
Hyde’s Reports 


S. Af. 
Eng. 
Eng. 
Eng. 

Eng. 


Eng. 
S. Af. 
Can. 
Eng. 
Eng. 
Eng, 
Eng. 

Scot. 

Eng. 

Eng, 

Can. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng, 

Eng. 

lad. 

Eng. 

Ir. 


It, 

Eug. 

Eng. 

Eng. 

Eng. 

Ir, 

Eng. 

Eug. 

Eng. 

Eng. 

Scot. 
Hong Kong 
Eng. 

Eng. 

Eng. 

Eng. 

Ir. 


Ir. 

Ir. 

Ir. 


Ir. 

Eng. 

Scot. 

Eng. 



I. €. L. R. 
I Oh. R. 
1. Eq. R. 


Irish Common I^w Reports, 17 vols., 1849 — 1860 
Irish Chancery Reports, 17 vols., 1850 — 1867 ... 
Irish Equity Reports, 18 vols., 1838 — 1851 


It. 

Ir. 

Ir. 



]{eports included in tijis Work and their Abbreviations. 


I. f.. n 

J. L. ll. (Vol.) All. 

I. L. K. (Vol.) Bom. .. 
1. L. II. (Vol.) Calc. .. 
I. Jv. K. (Vol.) Lah. .. 

1. L. B. (Vol.) Mad. ... 

I. I.. B. (Vol.) Pat, 

1. L. B. (Vol.) Ban. 

I. L. T 

I. L. T. Jo 

1. B. (preceded by dale) 
]. B.. (Vol.) C. L. 

1. B. Kq. 

1. B., K. & L 


hid. Awards 
hid. Jnr. N. S. ... 
Ind. .Tur. O. S. ... 
Ir. (^ir. Bep. 

Ir. Jnr. ... 

Ir. L. Bee. Isfc ser. 
Jr. L. Koc. N. S. 
Jrv 


Irish Law Reports, 13 vols., 1838 — 1851 
Indian Law Reports, Allahabad ... 
huliaii I.rixw Reports, Bombay 
Indian Law Reports, Calcutta 
Indian I^w Reports, I^aboro 
Indian Law Reports, Madras 
Indian Law Reports, Patna 
Indian Law Reports, Ranf]joon 
Irish Law Titnc.s, 18(57 — (current) 

Irish Ijaw Times Journal, 18(57, — (current) 

Irish Re]>orts, since 1893 (e.ff., fl891] 1 I. 11.) ... 

Irish Reports, Common Law, 11 vols., 18(50 — 1877 
Irish Reports, Equity, 11 vols., 1860 — 1877 
Irish Ri'ports, Registry Appeals in the Court of Exchcqu(.*r 
Chamber and Appeals in the Court for Land Cases Reserved, 

1 vol., 1808— 1870 

Industrial Awards Recommendations 
Indian Jurist, New 8erio.s ... 

Indian Jurist, Old Series ... 

Reports of Iiish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1800... 

Law Recorder (Ireland), 1st series, 4 vols.^ 1827 — 1831 
I.aw Recorder (Ireland), New Series, 0 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 6 vols., 1852 — 1807 ... 


J. Bridg. 

J. D. R. ... 


J. P 

J. P. Jo. 

J. R 

J. R. N. S. 

J. Sl)aw% Just. ... 
Jac. 

Jac. & W. 

James 

Jcbb&B. 

Jebb & S. 

Jebb, C. C. 

Jebb, Cr. A Pr. C’as. 
Jenk, 

Jo. & Car. 


Jo. Ex. Ir. 
John. 

John. & H. 
Jur. 

Jur. N. S. 


Sir John Bridgman’s Reports, Common Pleas, fob, 1 vol., 1613 

—1021 

Juta’s Dailj^ Reporter, reporting Cases in tlie Cape Provincial 
Division ... 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Noles of Cases) ... 

Jurist ReportvS 

Jurist Reports, New Serie.s 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1818- 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports. Chancery, 2 vols., 1810 — 1821 ... 
Nova Scotia Repoits (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol, 

1841—1842 

Jebb and Svmes’ Repoi'ts, Queen’s Bench (Ireland), 2 vols., 
1838—1841 

J ebb’s Crown Oases Reserved (hvland), 1 vol., 1822 — 1810 ... 
Jobb’s Crown and Presentment Cases 
,Tenkins* Reports, 1 vol., 1220 — 1023 

Jones and Carey’s Repoits, Exchequer (Ireland), 1 voh, 1838 

—1839 

Jones arid La Touche’s Reports^ Chancery (Ireland), 3 vols., 

1844—1840 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

.Johnson’s Repoits, Cliancery, 1 vol., 1858 — 1800 

Johmson and Hemining’s Reports, Chancery, 2 vols., 1859—1803 

Jurist Repoits, IS vols., 1837—1854 

Jurist Reports, New Series, 12 vols., 185,5 — 1807 


Ir. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
EFlg. 

N.Z. 

N.Z. 

Scot. 

Eng. 

Eng. 

Ciui. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 


Ir. 


Ip. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


K. k G 

K. A J 

K, B. (preceded by date) 

Karnes, Diet. Dec. 

Kam(\s, Rem. Dec. 

Karnes, Sol. Dec 

Kay 

Keb. 

Keen 

Keil 

Kel 

Kel. W 

Keny. 

Iveny. Ch. 

Kerr 


Kotze’s Reports of the Iligh Court of the Transvaal Province 

1877—1881 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 18.54 — 1858 ... 
Law Reports, King’s Bench Division, sinoc 1900 (r.gf., (1901] 2 

K. B.) 

Karnes, Dictionary of Decisions, C<iurt> of Session (Scotland), 

fob, 2 vols., 1540—1741 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1710—1752 

Karnes, Select Decisions, Court of Session (Scotland), 1 vob, 

1752-1708 

Kay’s Reports, Chancei'y, 1 vob, 1853 — 1854 ... 

Keble’s Reports, fob, 3 vols., 1001 — 1077 
Keen’s Reports, Rolls Court, 2 vols., 1830 — 1838 
Keilwey’s Reports, King’s Bench, fob, 1 vob, 1327 — 1578 
vSir John Kclyng’s Reports, Crown Cases, fob, 1 vob, 1602 — 1707 
W. Kelvnge’s Reports, fob, 1 vol., Chanceryi I'^SO — 1733 ; 

King’s Bench, fob, 1731— 1734 

Kenyon’s Notes of Oases, King’s Bench, 2 vols., 1753- -1759 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1753— 1754 
New Bnwiswlck Reports (Kerr) * 


S. Af. 

Eng. 

Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng, 

Eng. 


Cto- 
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Kilkerran 

Kn. & Omb. 

Knapp ... 

Knox 

Konst. W. Tlat. App 

Konst. Hal. App. 

L. & G. ienip. Plunk. 

li. & G. icinp. Sugd. 

L. & Welsh. 

L. C. k M. Gaz. 

L. 0. ,J 

L. C. L. J. 

L. C. H 

L. G. IL 
J.. .1. Adin. 

L. ,1. Pcv. 

V. .7. (\ r. 

.. .I.G. P. 

.. Krcl. 

.. .1. Kx. 

.. .1, Kx. Eq, ... 

,1. K. ib or Q. J?, 

.. .1. ]\1. G. 

.. .I.N. G. 

E. ,7.0. S. 

J.. .1. P 

1>. J. i\ K M 

E. .1. P. G. 

T.. J. J\ >E A. 

L. .lo 

E. J.. n 

I . M. iV: P. 

E. N 

7. JEA..VE. ... 

T.. P. 11 

L. P. P. 

E. P. Eq. 

\{, Kxch. 

1.. K. Jl. L. 

1.. P. Ind. App. 

L. H. Ind. App. Supp, 
\o\. 

E. P. Ir. 

E. P. P. A: D. ... 

E. P. V. V. 

L. JE Q. P. 

I.. P.. Q. P. 

L. P. Sc. A: Div. 

E. T 

E. T. Jo. 

L. T. O. S. 

E. Th 

Lane 

Eat 

Laws. Peg. Gas. 

Ld. Hayni. 

I^. & Ga. 

Leach 

I^ee 

Leo temp. Hard. 


Kilkerran’s Decisions, Court of Session (Scotland), fob, 1 vol., 

j7;ES----17r)2 

Knapp and Omblor’a Election Gases, 1 vol., 1884 — 1835 

Knapp’s Ileports, Privy Council, 3 voLs., 1829 — 1830 

Knox’s Reports 

Ko)\Htam and Ward’s Reports of Rating Appeals, 1 vol., 1900— 

1012 

IvoiLstarn’s Reports of Rating Ai)j[>eals, 2 vols., 1904 — 1008 ... 

Idoyd and Goold’s Reports iemp, Plunkett, Chancery (Ireland), 

1 voh, 1884— 1839 

Lloyd and Goold’s Reports ic7np, Sugden, Cliancery (Ireland), 

1 vol., 1835 

Lloyd and W’eJsby's Commercial and Mercantile Cases, 1 vob, 

1820—1880 

Ijocal Goinis and Municipal Gazette 

]x)\vcr Canada Jurist 

T.owor Canada Law Joiu*nal 

Lower Canada Reports 

lx)c..iJ Government Reports, 1902 — (current) 

l^aw Journal, Admii*alty, 1805 — 1875 

l^aw Journal, Bankruptcy, 1882 — 1880 ... 

Law Journal (County Courts Ibiporto), 1012 — (current) 

Law Journal, (Jommon Plea.s, 1831 — 1875 
I jaw Journal. Chancery, 1831 — (current) 

Jjaw Journal, Ecclesiastical Cases, I860 — 1875 ... 

Law Jouri‘al, Exchequer, 1881 — 1875 

IjIuv Joui’nal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1896 ... 

Law Journal, Isotes of Cases, 1800 — 1892 (from 1893, see Law 
Journal) ... 

I^aAV Journal, Old Series, 10 vols.. 1822 — 1831 ... 

JjHW Jourmil. Piobai(‘, Divorce and Admmdty, 1875 — (current) 
Law Joiirnal, Jhobate and Matrimonial Cases, 7858 — 1850, 
ISOG — 1875 

TjIiw Journal, Privy Council, 1SG5 — (current) 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
TjAW Journal Newspaper, 1866 — (current) 
lAXider Law Reports 

Low^ndes, [Maxwell, and lAdiock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1857 
TiCgal News 

Law Ib'ports, Admiralty and Ecclesiastical Cases, 4 vols., 1805 

Law li<iports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Tjaw Reports, Common Pleas, 10 vols., 1865 — 1875 
Law Reports, Equity Cases, 20 vols., 1S05 — 1875 
Jjaw Rei)oit.s, Excliequcr, 10 vols., 1805 — 1875... 

Law' Reports, English and Irisli Appeals ami Peerage Claims, 
House of LoixR, 7 vols., 1800 — 1875 
I^aw Req^orts, Indian Apjieals, l^rivy Council, 1873 — (current) 
Law Reports, India Appeals Pj*ivy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Ck)mmoii L;iw, 32 vols., 

1877— 1803 

liaw Reports, Probate and Divorce, 3 vols., 1805 — 1875 
Law Reports, I’rivy Council, 0 vols., 1865 — 1875 
Jjfnv Re])oits, QuiMm’s Bench, 10 vols., 1805 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of T^ords 

2 vols., 1866 — 1875 ... 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law" Times Reports, Old Series, 31 vols., 1843 — 1860 ... 

La Themis ... 

Lane’s Reports, Exchequer, fob, 1 vob, 1005 - 1611 
1 match’s Reports, King’s Bench, fob, 1 vob, 1625 — 1028 
Law'son’s Registration Cases, 1805 — (current) ... 

Lord R-aymoiid’s Reports, King's Bench and Cmnmon Pleas, 

3 vols., 1004—1732 

Leigh and Cave’s Crowm Cases Roservod, 1 vob, 1801 — 1SC5 ... 

L(‘ach’s Crown Cases, 2 vols., 1730 — 1814 

Sir G. Ijcc’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 

T. Lee’s C/isea temp* Hardwicke, King’.s Bencli, 1 vob, 1733 — 
1738 


Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 
Eng. 
Eng, 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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RErOETS INCLUDED IN THIS WORE AND THEIR ABBREVIATIONS, 


T.op^. !Rop. 



Ix'on. 

Ix.‘V. 

3y(’W. r. O. 

]x‘y 

Lib. Ass. 

J/illv 

J.itt 

Lloyd, L. K 

Llovd, Vv. ( ’as. ... 

Lofit 

l^nig. & T. 

l;ords .Toiirjials ... 
Lud. E. C. 
IaujiIov, 1*. L. r. 

Lush. ‘ 

Lut. 


Lut. Cas. ... 
Lyiid 


Legal Reporter 
Ijegge’s Reporta 

Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, foJ., 4 parts, 1552 — 1015 ... 

Levinz’e Reports, King’s Bench and Common Pleas, fol., 3 vols., 
1600—1090 ... 


Lewin’s Crown Cases on the Northern Cu*cuit, 2 vols., 1822—1838 
Ix^'y’s Reports, King’s Bench, fob, 1 vol., 1008 — 1029 

Libor Assisanim, Year Books, I — 51 Edw. Ill 

Lilly’s Reports and Pleadings of Cases in Assize, fo!., 1 vol. ... 
Littleton's Reports, Common Pleas, fob, 1 vob, 1027 — 1(531 ... 
Idoyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1024 ... 

Tx:)lit’s Reports, King’s Bench, fob, 1 vob, 1772 — 1774 
Longficld and Townsend’s Repoi*ts, Exchequer (Ireland), 1 vob, 

1841-— 1812 

.Touriials of the Bouse of Lords ... 

TiUdor's Election Cases, 3 vols., 1784 — 1787 
Luiulej^'s Poor Law Case.s, 2 voLs., 1834 — 1842 
Ijiisliiiigton’s Reports, Admiralty, 1 vob, 1859—1802 ... 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 
1682—1704 


A. J. Lutwyche’s Registration Oases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fob, 1 vob 


M. 


M. A S 

.M.AW. 

M. (’ r 

M.(Mb 

>1. Jl. ( R 

jM. L. jl (Vob) K. B. or 

Q. B 

M. L. R. (Vol.) S. 0. ... 

M. M, Cas 

M. P. H 

Mac 

Mac. & (L 

Mac. k II. 

M‘(lc 

M‘Clc. & Yo 

MacfarlaiK* 

Mad. A Rc'b 

Maeph. (CL of Scss.) 

:\bir.] 

Miuv 

Abid 

.Madd 

Madd. A (< 

\bidox 

Madox, J'lxch. ... 

Mag 

Man. AG. 

Man. A Ry. K. B. 

Man. A' iiv. M. C. 

Man. E 

Man. L. R 

Man^ IL /ca/p. Wood ... 
Mans. 

Mar. L. 

March 

Mair. 

Marsfi. 

Marsh. 

Mayn. 


Menzie’s Reports of the Supreme Court of the Cape of Gootl 

Bope, 1828— 1850 

iSlaiiJe and St‘lwyn’s Reports, King’s Bench, 0 vols., 1.813 —1817 
Aleeson and Welsby’s Reports, Exchequer, 16 vols., 1836 - 1847 
.M ini ng Coimnissioner's Cases 
Montreal Condensed Reports 
Madras Bigh Court Reports 

Montreal l^aw Reports, King’s Bench or Queen’s Bench 
Montreal J^w Reports, Superior Court ... 

Alartin’s Reports of Mining Oases 
MariCiine Province.^ Reports 
Mac,a.%sey '.s New Zealand RepoiLs 

^Macnaghten and Gordon’s Reports, Ohancerv, 3 vols., 1849— 

1852 “ 

M aerae and Ilortslot’s Insolvency Cjises, 1 vob, 1847 — 1852 ... 
M'Cleland’s Reports, Exchequer, 1 vob, 1824 ... 

M‘Ch‘landand Younge’s Reports, Exchequer, 1 vob, 1824 — 1825 
JMacfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

183S— 1839 

Madean and Robinson’s Scotch Appeals (House of Ijords), I 
vob. 1839 ... 

Afar pherson. Court of Session (Scotland), 3rd seritjs, 11 vols., 

1862— 1873 

Idacquecn’s Scotch Appeals, Bouse of Lords, 4 voL., 1819 18(55 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Reports 

Maddock's Reports, Chancery, 6 vols., 1816 — 1822 
Mnddock and Geldari’s Rei>orts, Chancery, 1 vob, 1819 — 1822 

(\'ob VL of Madd.) 

Madox’s Eormulaio Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, Loudon, 
5 vols., 1848 — 1852 

^Manning aiid Granger’s Reports, Common Pleas, 7 vols., 

1840—1845 

Manriiug and Ryland’s R.eports, King’s Bench, 5 vols., 1827 — 

1830 

ManniT)g and Hyland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
Manitoba IjUW Journal 
Maidtoba Law Keporbs 
IVlanitoba Reports temp. Wood 

Mansou’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime J-^w Ref>orts (Crockford), 3 vols., 18(J0 — 1871 
March's R(q>orts, King’s Bondi and Common Ploas, 1 vob, 

1639— 16 J2 

Bay A Marriott’s Decisions, Admiralty, 1 vob, 1776—1779 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1816 
Marshall’s Kejxats ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part 1., 1273 -1326 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 ... 


Ir. 

AU3* 

Eng. 

Eng. 

Eng, 

Eng. 

Eng, 

Eng. 

Eng, 

Eng. 

Eng. 

Eng, 


Ir. 

Eng, 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
t’an. 
Can. 
Ind. 

Call. 
C&n, 
Can. 
( an. 
N.Z. 


Eng. 

Eng. 

Eng, 

Eng. 


Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 


Eng. 

Eng. 



Eng, 

Eng. 
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Men. 


Mer. 

MUw. 

Mod. Kep. 

Mol 

Mont. 

Mont. & A. 

Mout. & B. 

Mont. ('h. 

Mont. & M. 

Mout. 1). iS: De G. 


Moo. T*. 

Moo. SC’ S. 

Moo. Bui. App. 
Moo. r. (\ ('. 
Moo. P. (’. C. N 
Mood. A M. 
Mood. Al R. 
Mood. G. 

Moore. C-. J ‘. 
Moore, K. B. 
Mor. Diet. 


S. 


Morr. 

Mo8. 

Muiu Re]». 
Murd. Ei»it. 
Mnrp. iVH. 
Murr. 

My. A: < r. 
My. A K. 


Menzio’s Reports of the Supremo Court of the Cape of Good 


Hope, 1828 -1850 ^ S. Af. 

Morivale’s Reports, Chanoery, 3 vols., 38J5 — 1817 ... ... Eajaj. 

Milwai'd’s .Kcele.siaHtical Reports (Ireland), 1 vol., 1819 — 1843 Ir. 

Modern Reports, 12 vol«., IIUJO — 1755 ... ... ... ... En^. 

Molloy’s Report’s, Clianccry (Ireland), 3 vols., 180X-^ 1831 ... Ir. 

Montagu's Reports, Bankinipicy, 1 1829- 1832 ... ... Kng. 

Montagu and Ayrton'.s Reports, Hankrnptey, 3 vols., 1 832 — 1838 Kiig. 

Montagu and iiligh's Reports, Bankiuptcy, 1 vol., 1832 -1833 pTig. 

Montagu and Chilly’s RepoHs, Bankruptcy, 1 vol.. 1838 — 1849 I'^ng. 

MontaguandMacarthur’sRepoHs.Bankruptcy,! vol..l82() -1830 Eng. 

Montagu, Deacon, and J>e (lex’s RepoHs, Bankniptcy, 3 vols., 

1840—1841 Eng. 

Moore and Payne’s Reports, ( Vumrion Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s Reports, Connnon Phias, 4 vols., 1831 1S3 j Eng. 

Moore’vS Jiidiati Appeal (.’as(‘s. Privy Council, 1 4 vols., LS3G — 1 872 Eng. 

Moore’s Privy (V)uncil Cases, 15 vols., 1830 — 1803 ... ... Eng. 

3\Ioore’8 Pi’ivy Council Cases, New Series, 9 vols., 1802 — 1873 Eng. 

Moody and Malkin's R<‘pnrt.s, Nisi l^iius, 1 vol., JS2<> *1S3n ... h^ng. 

Moody and Robiii.son’s Jlcv>orts, Nisi l*rius, 2 vols., 1839 — 1814 Eng. 

Mocxly's Crown (’a-ses Re.^aved, 2 vi>ls., 1824 — 18 J J ... ... Eng. 

J. 13. Moor(‘’s Reports, Conunon Pleas, 12 vols.. 1817 — 1827 ... Eng. 

Sir E. Moore's Reports, King's B(‘7ich, I'ol., 1 vol., 1185 1029 Eng. 

Morisoii's Diciionarv of Decisions, Court of Session (Scotlaiull, 

43 \ols.. 1532 - 1898 Scot. 

MoiToll's Reports, BaukrupR‘y, 19 vols., 1881 1893 ... ... Eng. 

iMoseley's R<*ports, Chancei'y. fr4., J vol., 172C) — ]73>0 ... ... Eng. 

Municipal RofKul.s ... ... ... ... ... ... ... (’ati. 

Murdoch’s Epitonui ... ... ... ... ... ... (kn. 

Murpliy and I furlston(**s Re])oj ts, ExcIkujiuu*, 1 vol., 1837 ... i*hig- 

.Murray's R(*p(>i'ts, .lury Coiiil (Scotland), 5 vois.. 1810 — 1831) Scot. 

Myine. and Ciaig's IR^ports. ('hancery, 5 vols., 1835- -J Si 1 ... l^iig. 

jM . vine ami Keen's Ri'ports, Cliaiu'ery. 3 vols., 1832 -1835 ... Phig. 


N. A. ( 

N. A S 

N. B. Dig. 

N. B. Eq. Hep. .. 

N. B. \i, 

N. B. R. (.Ml.) ., 

N. B. R. {J5('r.) 

N. B. H. (Carl.) 
i\, H. (Ciiif).) 

N. B, R. Clan.) 

N. 

N. 

N. 

N. B. R. (I’ug.) 

N. B, l{. ( I'ru.) 

N. I . (priced. ‘d h\ date) 

N. \j. R 

N. V. I> 

N . S. R 

N. S. R. (( 'och.) 

N. S, H. ((i. A () ) 

N, S. R. (G. A R.) 

N. S. H, (James) 

N. S. H. (Old.) 

N. 8. R. (R. A (\) 

N. S. R. (R. A G.) 

N. 8. R. (Ttuuu.) 

N. 8. VV. Adm. or Ad. ... 

N. 8. W. B 

N. H. W. Bkptv, (5is. ... 

N. S. W. K(j. * 

N. S. W. Jnd. Arbtn. (’as. 

N. S. W. ].. R 

N. 8. W. I^ind Apj). Cts. 
N. 8. W. 8. (I R. (E(|.) 

N. 8. W. 8. (5 R. (E.) ... 
N, 8. W. S. (5 R. N. S. 
N. 8. W. AV. N. 

N, W 

N. W. T. R 

N. Z. Jur 

Z. Jur. Milling Law 


NatiN C .'\p])eal Cas<‘s 

Nietiols aiul St(q>’s He])orts (Tasmania) ... 

New Brun^’svu-lv Digest (Stevens).., 

\(wv Bi’ui\s\vick E<iuil > K<q)orts ... 

New Brunswick Thquuts ... 

New Bnmsw'u'k Reports (.Mien) ... 

N< \v Bnmsw ick Iteports (Rerton) 

New' Brunswick Hepojts (Carlctou) 

N(wv Brun.swick Re]»orts (Chipman) 

New Brunswick Jit-ports (llannay) 

New' Bnui.sw i<'k Reports (Kerr) ... 

New Brunswick H»‘ports (Pugsley and Burbi<ige) 

N«wv Bninsw'iek H<q>ort.s » Pugsley and 'fi'iuanan ) 

New Jhunswiclv Reptuts (PugsU y) 

New Ib’unswiek Heports ('rru(*mau) 

aVort lu‘rn irelaiul Law’ Rt‘ports, 1925 (current ! 1 925 j N. I . 

Natal I^aw' Hiqxats 

Soutli African J^aw Heports. Natal Ib'ovineial Division 

Nova Scotia Heiuul.s 

Nova Scotia. Reports (Coclu-aii) ... 

Nova Scotia Heports ((Jeldert and ( )\le) ) 

N(>va Scotia IbuHuts {Geld<*rt and Russell) 

Nova Scotia Reports (Janu‘s) 

NoA’^a Scotia Reports (Oldrights) ... 

Nova Scotia Ri’ports (Hussell and (iiesley) 

NoA'a Scotia. Heports (Hussell and Geldeit) 

Nova Scotia Heports (Thomson) ... 

N(*w South Wales Heports, Admiralty ... 

N<*av Soiitli Wales Heports, Ba?iki uptcy 
Noav SoulJi Wales Bankruptcy Cases 
N(‘\v Soutli Wales Reports. Equity 
NeAv South Wales Indu.strial Arbitration Case.s 
Newv South Wales Law Ri'porta ... 

New South Wales Jjaud Appeid Courts ... 

New Soutli Wales Supreme (kmrt Hejiorts (Equity) ... 

Noav South Wfdes Supreme Court Reports (l^iiAv) 

New^ South Wa]e.s Supreme Coiu't Reports, New Series 
NeAV South Wales Weekly Notes 
North-W>stcrn J’rovincos High (burt Reports ... 

Noiih-West Territories Heports ... 

New^ Zealand Jurist 

New^ Zi^aland Jurist. Mining Law ... 


S. Af. 
3 'asmaiiia 
Can. 
( 'an. 
Can. 
( 'an. 
Can. 
Can. 
Can. 
( 'a n. 
( '.'in. 
Can. 
< 'an. 
Can. 
Can. 
Ti‘. 
8. Af. 
S. Af. 
Can. 
Can. 
G'ui. 
Can. 
^ (3aii. 
Can. 
( 'an. 
Can. 
Can, 
Au.s. 
Aus. 
A us. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
lud. 
Can. 
N.Z. 



xxvi Reports included in tfiis Work and their AbbreviattonvS. 


N. Z. Jur. N. S. 

N. Z. L. ,K 
N. Z. L. H. 

N. Z. L. H. C. A. 

Nols 

Nev. 4fe M. K. B. 
Nev. & M. M. C. 
Nev. A P. K. B. 
Nev. A P. M. C. 
New Mag. Cas. 

New Pract. Oas. 
New Hep. 

New Sess. Cas. .. 


Nfld. L. R. 

Nolan 

Notes of Ctuses .. 
Noy 


New Zealand .Tarist. New Series 

New Zeatand Law .loiirnal 

New Zealand Law Report-s, 1883 — (curreait) 

New Zealand Law Reports, Court of Appeal, 6 vols., 1883 — 1887 
Nelson’s Reports, Chancery, 1 vol., 1626 — 1693 
Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1836 
Novile and Manning’s Magistrates’ Cases, 3 vols., 1832 — 1830 
Nevile and Perry’s Reports, King’s Bench, 3 vols., 1830 — 1838 
Nevile and Perry’s Magistrates* Cases, 1 vol., 1836— -1837 
New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 

1844—1850 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 
New Reports, 6 vols., 1802 — 1865 

New Sessions Magistrates* Cases (Carrow, Hamerton, Allen, 
etc.), 4 vols., 1844 — 1851 
Newfoundland Reports 

Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 ... 

Notes of Cases in the Ecclesiastical and Maritime Com’ts, 7 vols., 

1841—1850 

Noy’s Reports, King’s Bench, fol., 1 vol., 1558 — 1649 


N.Z. 

N.Z. 

N.Z. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Nfld. 

Eng. 


Eng. 

Eng. 


O. B. P 

O. B. S. P 

O. Bridg. 

O. F, S. 

O, L. R. 

O’M. & H 

O. P. D. 

O. H 

O. H. (iireceded hv (lat(‘ 

O. R 

O. R. C 

O. S 

O, W. N. 

O. W. R. 

Old 

Ont. Dig. 

Owen 


Ollivicr Bell and Fitzgerald’s Reports 
Old Bailey Session Papers 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1060 — 

1606 

Reports of the High Court of the Orange h'ree State, 1879 — 1883 
Ontario Law Reports 

O’Malley and II /mlcastle’s Election Crises, 1809 — (cviiTcnt) 
South African Law RepoHs, Orange Pi‘ee State l*i*oviricial Di v ision 
Ontario Reports 

Ontai'io Ih‘ptn*ts. sii)fN* 1031 11031] O. H.) ... 

Ofllcial RopoHs of the South African Republic, 1804 — 1800 ... 
Reports of the High Court of the Orange River Colony 
Upper Canada Queen’s Bench, Old Series 
Ontario Weekly Not/os 
Ontario Weekly Reporter ... 

Nova Scotia Reports (Oldrigbts) ... 

Digest of Ontario Case l^iw, 4 vols., 1823 — 1900 
Owen’.s Reports, King’s Bench and Common Picas, fol., 1 vol., 
1.557—1014 


N.Z. 

Eiig. 

Eng. 
S. Af. 
Can. 

Eng. 
S. Af. 
Can. 
Can. 
S. Af. 
S. Af. 
Can, 
Can. 
Can. 
Can. 
Can. 

Eng. 


P. (preceded by date) ... 

P. & B 

P. & T 

P. Cas 

P. D 

P, E. I 

P. R 

P, Wms. 


Palm. 

Park 

Pat. App. 

Pater. App. 

P(jake 

Peake, Add. Cas. 
Peck. 

Pelham ... 

Per. <fe Dav, 

Per. A Kn. 

Per. C. S. 

Per. P 

Ph 

Pliil. El. Cas. ... 
Phillim. ... 
Phillim. Eccl. Jiid, 

Phip 

Pig. A R. 

Pitc. 

Plowd 

Poll 

Poph. 

Pow. R. & D. ... 


Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 {e,g., [1891] P.) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman)... 

Prize Cases Heard and Decided iri the Prize Court During the 

Great War, 3 vols., 1914—1922 

Law Repoits, Probate, Divorce, and Admiralty Division, 15 

voLs., 1875—1890 

Prince Edward Island Repoi*ts 
Ontario Practice 

Peere Williams’ Kex)ort8, Chancery and King’s Bench, 3 vols., 

1095—1735 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 1029 
Parker’s Reports, Exchequer, fob, 1 vol., 1743 — 1707 ; Ajip. 

1678—1717 

Paton’s Scotch Appeals, House of liords, 0 vols., 1720 — 1822 
Pat^irson’s Scotch Appeals, House of Lords, 2 vols., 1851 - 1873 

Peake’s Reports, Nisi Prius, 1 vol., 1790—1794 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 
Peck well’s Election Cases, 2 vols., 1803 — 1800 ... 

Pelham (S. A.) Reports 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 184 1 

Perry and Knapp’s PJlection Cases, 1 vol., 1833 

Perrault’s CounseiJ Superknir 

Perrault’s Pr<^wost^ de Quebec, 1720 — 1756 

Phillips* Reports, Chancery, 2 vols., 1841 — 1849 

Philipps’ Election Ca.ses, 1 vol., 1780 

J. Phillimore’s iCcclesiastical Reports, 3 vols., 1809 — 1821 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1807 — 1875 

Phipson’s Digest of Natal Reports, 1858 — 1859 

Pigott and Ilodwell’s Registration Oases, 1 vol., 1843 — 1845 ... 
Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 1024 
I’lowden’s Reports, fol., 2 vols., 15.50 — 1580, and Plowden’s 
Queries, Vol. 1. ... 

Pollexfen’s Reports, King’.s Bench, fol., 1 vol., 1070 — 1082 ... 
Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — 1627 
Power, Rodwoll, and Dew’s Election Cases, 2 vols., 1848 — 1850 


Eng. 

Can, 

Can, 

Eng. A Ck)l. 

king. 
( ’an. 
Can. 

UllR. 

Eng. 

Eng. 
Scot. 
Scot. 
Eng. 
Eng. 
Eng. 
Ans. 
Eng. 
Eng. 
Oan. 
Can. 
ling. 
Eng. 
Eng. 
Eng. 
S. Af. 
Eng. 
Scot. 



Eng. 

Eng. 

Eng. 



Repoets included in this Woek and tiiete Aebeeviations. 
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Pratt 
Proc. Ch. 
Price 
Price 


Pug. 

Py. n. 


Pratt’s Supplement to Boti’s Poor Laws, 1833 
Precedents in Chancery, foL, I vol,, 1(>89 — 1722 
Price’s Keports, Exchequer, 13 vols., 1814 — 1824 
Price’s Mining Commissioners’ Cases 
New Brunswick Reports (Pugsley) 

Pykes’ Lower Canada Reports 


Q. B 

Q. B. (preceded by date) 

Q, B. D. 

Q. J. P 

Q. L. J 

Q. L. R 

Q. L. R. (Beor) 

Q . P. R 

Q. R. (Vol.)K. B. orQ. B. 

Q. R. (Vol.) 8. C. 

Q. 8. C. R 

Q. S. R 

Q. \V. N 


Queen’s Bench Reports (Adol])}ius a,nd Ellis, Now Series), 
18 vols., 1841—1852 

Law Reports, Queen’s Bench Division, 1891 — 1901 (c.q., [18911 
IQ. B.) 

Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... 

Queensland Justice of Peace Reports 

Queensland I^aw Journal and Reports, 11 vols., 1879 — 1901 ... 

Quebec Jjaw Reports 

Queensland Law Reports by Boor, 1870 — 1878 

Quebec Practice Reports ... 

Rapports Judiciaries dc Quebec, Ooui* du Banc du Roi, 1892 — 
(current) ... 

Rapports Judiciaires de Quebec, (V)ur Supi'Tieure, 1892 — 
(current) ... 

Queensland Supreme Court Reports, 5 vols., 1800 — 1881 

Queensland State Reports, 0 vols., 1902 — 1900... 

Weekly Notes, Queensland 


Eng. 

Eng. 

3^:ng. 

Can. 

Can 

Can. 


Eng. 

Eng. 
Eng. 
A us. 
A us. 
<5in. 
Aus. 
(’an. 

Can. 


Can. 

Aus. 

Aus. 

Aus. 


R. 

R. 


R. ((4.. of 8ess.)... 

R. A. C 

K. 1^: C 

R. C 

R. V 

R. d<‘ J 

R. d(‘ T. 

R, E. 1) 

U. K. 1) 

H. J. R. Q. 

R. J.. N. 8. 

R. L. O. 8. 

R. P. C 

U. R 

Rast. 

Rayn. 

J^eal l^/'op. Cas. 
Rep. <4i. 

Rep. in (’. of A. ... 
Res. A Eq. Jud. 
Reserv. Cas. 

Rick. M. 

Rick. S. 


Ridg. L. A 8. 

Kidg. Pari. Rep. 

Hidg. 1c7np. 11. ... 

Ritch. Eq. Rep. 
Rob. Keel. 

Rob. L. AW. ... 

Robert. App. 
Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

Roscoe’s B. 0. ... 

Rose 

Hosw, L. C. 

Rowe 
Rul* Caa. 

JEtuss. 

Russ. A M. 


The Reports. 15 vols., 1893—1805 ... ... ... ... Eng. 

Roscoe’s Reports i>£ the 8uprem(j Court, of the Cape of flood 

Hope, 1801—1807, 1871—1872, 1877—1878 8. Af. 

Retti(‘, Court of 8es.sion Cases (8cotIand), 4(h series, 25 vols.. 

1873 — 1898 Scot. 

Ramsay, Appeal Ca.ses ... ... ... ... ... ... Can. 

Nova 8cotia Reports (Russell A Chesloy) ... ... ... Can. 

Nova Scotia Reports (Russell and (h*ldert) ... ... ... Can. 

].n Revue Crit ique. de Ij<‘gislation et de J urisprndence d<‘ ( anada ( ’an. 

1 1 d o J urisprndence ... ... ... ... ... ... ( ’an . 

Revue d(* Legislation ct d<‘ Jurisprudences 8 vols., 1845 — i 8 18 Can. 

New SoutJi Wales. Reserved and Equity lh‘cLsions ... ... Aus. 

Ritchie’s Equity Deelsious (Russell) ... ... ... ... (’an. 

Quebec Revised Reports ... ... ... ... ... ... Can, 

Revue L<'‘gale, Now Series, 1805 — (current) ... ... ... (’an. 

Itivue Ldgale, Old Series, 21 vols., 1809 — 1892... ... ... (’an. 

Re])ort.s of Patent C'a.ses, 1884 — (current) ... ... ... Eng. 

Revist'd Ib'ports ... ... ... ... ... ... ... I’-Tig* 

Rastell’s Entries ... ... ... ... ... ... ... Eng. 

Rayner's 1’itlu‘ Cases, 3 vols., 1575 — 1782 ... ... ... Eng. 

Real Property Cases, 2 vols., 1813 — 1817 ... ... ... Eng. 

Reports in Chancery, fob, 3 vols., 1015 — 1710 ... ... ... Eng. 

Rejiorls in (’ourts of Appeal ... ... ... ... ... N.Z. 

N('w South Wales Rt*served and E(|uity Jiidgnxenls ... ... Aus. 

Re.s('iw(‘d Cases ... ... ... ... ... ... ... Ir. 

Trickards and MichaersTjOcus Standi Reports, I vol., 1885— 1889 Eng, 

Rickards and Saurulers’ i^ocus Standi Reports, 1 vol., 1890 — 

1H94 Eng. 

Ridgewav, Lapp, and Schoal(‘s’ Reports (Ireland), 1 vol., 1793 - 

1795 * Ir. 

Ridgeway’s ParliaiueTitary Roiiorts (Inland), 3 vols., 1781 — 

1790 ’ Ir. 

Ridgeway’s Reports iemp. Ha.rd\viekt‘, 1 vol., King's Bench, 

1733—1730; Chancery, 1 7 1 1 1740 ... ... ... ... Eng. 

Ritchie's Equity Reports ... ... ... ... ... ... Can. 

Robertson’s Ecclesiastical Report. s, 2 vols., 1844 — 1853 ... Eng. 

Roberts, I^M:*niing. and Wallis’ New County (\>urt (’a.ses, 1 vol., 

1849— 1851 Eng. 

RobertsoTi’s Scotch Appeals, House of I/>i'ds, I vol., 1707 — 1727 Scot. 

Robinson’s Scotch Appeals, ITou.se of l.(<)rds, 2 vols., 1810— 181 1 Scot. 

Rolle’s Abridgment of tln^ Common l.»aw\ fol., 2 vols. ... ... Eng. 

Rolle’s ReTH)rts, King's BemTi, fob, 2 vols., 1014 — 1025 ... Eug. 

Roniilly’s Notes of Cas<*s, 1 pari, 1 707 —i 787 ... ... ... Eng. 

Roscoe, Digest of Building Cases ... ... ... ... Eng. 

Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1810 ... ... Eng. 

Ro.ss’s Leading (.’asi's in ( 'ommereial (England and Scot- 
land), 3 vols. ... ... ... ... ... ... ... Eng. 

Rowe’s Reports (England and Ireland), 1 vob, 1798 — 1823 ... Eng. 

CampbeU’s Ruling Cases, 25 vols. ... ... ... ... Eng. 

Russell’s Reports, Chancery, 5 vols., 1824 -1829 ... ... Eng. 

Russell and Mylne'.s Reports, Chancery, 2 vols., 1829 — 1833 ... Eng. 



xxviii Reports included m this Work and their Abbreviations, 


Kuss. & Ky. 

Hus. E. 11. 

Ky. Can. C'as. 

Ry. ^ Can. Tr. Cas. 
Ry, A:]M. 

Ryde &> K. Rat. App. 
o. Rat. App. 


RusspII and Ryan’s Crown Cases Reserved, 1 vol., 1800—1823 
Russell’s Election Reports... 

Kailw’ay and Canal Cases, 7 vols., 1835 — 1854 
Railway and Canal Traffic Cases, 1855 — (current) 

Ryan and Moody's Reports, >3isi Rrius, 1 vol., 1823— 182(> ... 
Rvde and Konalam's Jieports of Rating Appeals, I vol., 1894 — 

‘1901 

Ryde's Rating Appeals, 3 vols., 1871- -ISOS 


Can. 

Kng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. 

8. A. 

S. A. Ti. 1C 
S. A. E, R. 
S. A. J 

S. A. S. R. 


S. C. (lU’cci'dod by date) 
S. C. (ILL.) (preceded 
by dale) 

S. C. (.1.) (preceded by 
dat(0 

S. C. R 

S. T.. T 

S. <^ R 

S. R 

S, K. C 

S. JL N. iS. W 

S. R. ii 

S. V. A. R 

S.W. A 

Saint 

Salk 

Sask. R. 

San. A Sc. 

Saund. 

Saund. 

Saund. 

Haunt 1. 

Saund. 


Sav. 

Say. 

Sc. Jur. ... 
Sc. Ji. if. 

Sc. R. R. 
Scb. A Lef, 

Scott 

Scott, N. R. 
Sea. A Srn. 

Sel. Cas. Ch. 


Belwyn s N. P. .. 
Sess. Cas, K. R. 
Sett. A Rorn. 

Sh. (CL. of Sess.) 

8b. & Mad. 

8h. Dig 

Rh. Just. 

Sh. >Sc. App. 

Sh. TVindCI. 
Shop. 'J'oucli. 
Show. 

Show. ParJ. (.'os. 

ISid. 


Scarle’B Reports of the Supreme Court of the Cape of Good Hope 
South African Law Journal 
South Australian Law lieporta 
South AJ]‘ican Law Reports 

Reports of the High Court of tlxe South African Republic, 1881 
—1802 


South Australian State Reports, since 1921 (e.gf., [1921] 

S. A. S. R.) 

Reports of the Supreme Court of the Cape of Good Hope from 


1880 

Court, of Session Oases (Scotland), since 1900 {e.g,, [1900] S, (/.) 
Court of Session Causes (Scotland) (House of Ijords), since 1900 

{e.g.. [1900] S. C. (H. L.)) 

Court of Justiciary Caaes (Scotland), since 1900 (c.f/., [1900] S. C. 

(J.)) 


Canada, Supreme Court Reports ... 

Scot;S Law Times, 1893 (current) ... 

Queensland State Reports 

KeportB of tlie High Coml: of Southern Rhodesia 
Stuart’s Lower Canada Reports ... 

New South Wales, SRite Reports 
Queensland Reports, Supremo Court 
>Stuart’s Vice-Admiralty Reports ... 

Soutli-West Africa Law Re[K»rt8 ... 

>Saint’8 Digest of Registration Oases, 1843 — 1900, 1 vol. 
Salkeld’s Reports, King's Dench, 3 vols., 1089 '-1712 ... 
Saskatchewan Ijaw Rt‘ports 

Sausee and Scully’s Reports, Rolls Court (Irtfiand), 1 vol., 1837 


—1840 


SaiiruRrs’s Reports, King’s Bench, 2 vols., lOOfi — 1672 
Saunders and Austin’s Iaicus Slaudi Reports, 2 voLs., 1805 — 1904 
Saundei's and Bidder’s Locus Standi H<‘poris, 1905 — (current) 
Saunders and Cole's Report.», Bail Court, 2 vols., 1810 — 1848 ... 
Saundei*s and Macriie’a County Courts and Jni^olvt'ncy Cases 
(Countv (Vmrta Cases and Appeals, Vols, 41. and ill.), 2 vols., 
1852—1858 


Savile’a Reports, Common Pleas, fob, 1 voL, 1580 — 1591 
Saver's Reports, Kiiig’s Bench, fob, 1 vol., 1751 — 1750 
Scott Lh Jurist, 46 vols,, 1829 — 1873 
Scottish Law Hepoi*ter, 01 vols., 1805 — 1924 ... 

ScotA} Revised Reports 

Schoales and Ijefi’oy’s Ilepoi*t8, Chancery (Ireland), 2 vols., 
1802—1800 


Scott’s Reports, Common Pleas, 8 vols., 1834—1810 ... 

Scott’s Xew Reports, (’ommou Pleas, 8 vols., 1840 — 1845 
Searle and Smith’s Reports, Probat.e and Divorce, 1 vob, 1859 — 

1800 

Select C’asos in Chancery, fob, 1 vob, 1085 — 1(598 (Pt. III. of 
Caa. in Ch.) ... ... ... ... 

Belwyn’s Abridgement of the Law of Nisi Prius 

Sessions Settlement (Jases, King’s Bench, 2 vols., 1710 — 1717 

Cases adjudge.d in K. B. concerning Settlements A Removals, 

1 vob, 1085—1727 

Shaw, Court, of Ses.sion Cases (Scotland), 1st scries, 10 vols., 
1821—1838 


Shaw and Maclean’s Scotch Appeals, House of Lord.s, 3 vols., 
RSJo — 1838 ... ... ••• ... »*• 

P. Shaw’s Digiist of Decisions (Scotland), ed. by Bell and 

Lamond, 3 vols., 1726—1868 

P. Shaw’s Justiciary Decisions (Scotland), 1 vob, 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lord's, 2 vols., 1821 — J824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vob, 1821 — 1831 
Sheppard’s ’rouchsioiie of Ck>mmon Assurances ... 

Shower's Reports, King’s Bench, 2 vols., 1678 — 1695 ... 
Shower’s Causes in Parliament, fob, 1 vob, 1604 — 1699... 
Sidertin’s Reports, King’s Bench, Ciommon Pleas and Exchequer, 
fob. 2 vol*., 1057—1670 


S. Af. 
S. Af. 

A US. 
S. Af. 


S. Af. 


Aus. 

S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
t^an. 
Aus. 
Aus. 
Can. 
S.AV. Af, 
Kng. 
Eng. 
Can, 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 


Soot. 


Scot. 

Soot. 

Scot. 

Soot. 

Eng. 

Eng. 

Engt 

Sng. 
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Sim. ... ... ». 

Sim. & St 

Sim. N. S 

Skin 

Sm. & Bat. 

Sm. & G. 

Smith, K. B 

Smith, L. C. 

Smith, Beg. Ca«. 
Smythe ... 

Sol. Jo 

Spenco ... 

Spinks 

St. B. Q(l. (preceded by 

dale) 

Stair Rep. 

Stark 

State Tr. 

State ri\ N. S. 

Stewart ... 

Stockton... 

Story 

Stra. 

8tu. M. & P 

Stuai't 

Stxiart, A dm. 

Stuart, Adm. N, S. 

Stuart, K. B. 

Sty 

Sw. 

Sw. & Tr 

Swan 

Swin. 

Syino 


Simons* Reports, Chancery, 17 vols., 1820—1852 

Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 182r>... 
Simons* Reports, Chancery, Now Series, 2 vols,, 1850 — 1852 ... 
Skinner’s Reports, King’s Bench, fo]., 1 vol., 1081—1097 
Smith and Batty’s Iteporis, King’s Bench (Ireland), 1 vol., 

1821—1825 

Smalo and Giffard’s Reports, Chancery, 3 vols., JS52 —1857 ... 
.T. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1800 
Smith’s Loading Cases, 2 vols. 

<\ L. Smith’s Registration Cases, 1895 — (current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1830 — 1840 
Solicitors’ Journal, 1856 — (current) 

Spence’s Equitable Jurisdiction of the Court of Cliancory 
Spinks* Prize Comt Cases, 2 paiis, 1851 — 1850 

Queensland State Reports, since 1902 (e.y., [1002] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), lol., 2 \(>is., 

1001—1081 

Starkio’s Reports, Nisi Prius, 3 vols., 1814 — 1823 

State Trials, 34 vols., 1163—1820 

State Trials, New Series, 8 vols., 1820 — 1858 
St ewaii’s N ova Scotia A dmiral ty Reports, 1 S03 — 1813 
Stockton’s Vicc-A dmiral ty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 
Strange’s Rej^orts, 2 vols., 1710 — 1747 ... 

Stuart, Milne, and Peddio’s Reports (Scotland), 2 vols., 1851 -- 

1853 

Sessions Cases (Stuait) 

Stuart’s Vice- Adm iialty (Lower Canada) Cases, 1836 — 1850 ... 
Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series, 1859 

Stuart’s Reporta of Cases in King’s Bench, et c. (Ix)wer Caiuida), 

1810—1835 

StyU*’s IkqKirta, King’s Bench, fob, 1 vol., 101t>— 1055 

.Svab(‘y’s IJeport, Admiralty, 1 vol., 1855 — 1859 

Swabey and Tristram's Reports, Probate and Divorce, 4 vols., 

1858—1805 

Swanstoji’s Reports, Chancery, 8 vols., 1818 — ltS21 
Swinlon’s Justiciary Reports (Scotland). 2 vols.. 1835 —-1 811 ... 
SJ^ne’.‘^ Justiciary Reports (Scotland), i vol., 1820 — 1829 


T. & M 

T. 11 

T. Jo 

T. L 

T. T. R 

T. 1* 

T. I*. O 

T. Ui\ym, 

T. S 

1’anil. 

’I’iis. li. R. 

Taunt. ... 

Tax Cas. 

Tay 

Temp, Wood 
Tewn Rep. 

'JVrr. L. K. 

Thom 

Toth. 

Town St. Tv. ... 
Trem. C. 

Trist 

Tru. 

Tudor, Tv. < Merc. Tvaw 
Tudoi*, L. ( 5 Real Prop 
Turn. & R. 

Tyr 

Tyr. Gr. 


Temple and Mew’s Criminal Appeal Cases, 1 vol., 18 JS — 1851 
Reports of the Witwatersrand High Coui't (Transvaal Colon v), 
1002—1909 

Sir T. Jones's Reports, King’s Bench and Common Pleas, fol., 

J vol., 1007— 10S5 

Reports of the Witwatersrand High Court (Transviial Colony), 
1910 — (currojjt) ... 

The Times T>aw Reports, 1884 — (current) 

Reports of the Suxjrome Court of the Transvaal, 1910 — (current) 
South African T^*iw Reports, Transvaal Provincial Di\ision ... 
Sir Ra^Tnond’s Reports, King’s Bench, fob, 1 vol., 1060 — 

1083 

Repoibs of the Supreme Court of tlie Trausvanl, 1902 — 1909... 

Tamlyn’s Reports, Rolls Court, 1 vob, 1829 — 1830 

Tasmanian Lnw Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807-— 1819 
Tax Cases, 187.5 — (current) 

Taylor’s King’s Bench Reports ... 

M anitoba R oporis temjy. Wood 

Term Reports (Durnford and East), fob, 8 vols., 1785 - isiKl... 
Territories Law Rei->or(s ... 

Nova Scotia Reports (Thomson) ... 

TothiD’s Transactions in Chancery, 1 vob, 1559 — 1646 
’J’owTisend, M od(‘rn State Trials ... 

Tromaino Pleas of the Crown, 1 vob, 1067 
Tristram’s Consistory Judgments, 1 voJ., 1872 — 1890 ... 

New Rrunswick Re})orts (Trueman) 

Tudor’s lA^mling Oases on M0rcantil<i and Mai iliinc Law 
Tudor’s Leading Cases on Real Property 

Turner and Russell’s Reports, Clianeevy, 1 vob, 1S22- 1825 ... 
'rynvhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 ... 
Tyrwhitt and Granger’s Roporle, Exchequer, 1 vob, 1 835 — 1836 


U. C. Jur. 

V. C. L. J. N. S. 


Upper Canada J urist 

Canada Liiw Journal, New Series, 1865— (current) 


XXIX 


Eng. 

Kng. 

bhig. 

Eng. 

Ir. 

Eng> 

Eng. 

Kx\g. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

A us. 

Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

JOng. 

Scot. 
Se< >t . 
Can. 

Can. 

Ca.Ti. 

ICng. 

Eng. 

Kng. 

Eng. 

Scot. 

Scot. 

Eng. 

S. AS, 

Eng. 

S. AT. 

Eng. 
S. Af. 
S. Af. 

Eng. 
S. At. 
Eng. 
Alls. 
Eng. 
Eng. 

Can. 
Eng. 
Can. 
< 'an. 
l^ng. 
Eng. 
Eng. 
Eng. 
Can. 
l*:ng. 
Eng. 
Eng. 
Eng. 
Eng. 

Can. 

Can. 
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u. c. I., j. o. a 
u. c. H 

Udal 


Canada Law Joui’nal, Old Series, 10 vols., 1855 — 1804 

Upper Canada Keporis, Queen’s Bench 

Fiji Law Keports (Udal) 


Can. 

Can, 

Fiji. 


V. L. R. 

V. K. ... 

V. R. (Adm.) 
V. K. (Eq.) 
V. R. (Law) 
Vaugli. ... 
Vent. 

Vein. 

Vem. A Sct\ 


Vos. 

Ves. A B. 
Ves. Son. 
Vin. Abr. 
\^iu. Supp. 


Vietoriau Law Reports Aus. 

Victorhui Reports ... ... ... ... ... ... ... Aus. 

Mctorian Reports (Admiralty) ... ... ... ... ... Aus. 

Victorian Repoi*ts (Equity) ... ... ... ... ... Aus. 

Victorian Reports (Law) ... ... ... ... ... ... Aus. 

Vaughan's Reports, Common Pleas, fol., 1 vol., 1000 — 1073 ... Eng. 

Ventris’ Reports (Vol. 1., King’s Jlonch ; \'ol. IT., Common 

Pleas), fol., 2 vols., 1068-1091 Eng. 

Vernon’s Reports, Chancery, 2 vols., 1080 — 1719 ... ... Eng. 

Vernon and Scriven's Reports, King’s Bench (Ireland), 1 vol., 

1780—1788 Ir. 

Vesey 3 un. ’s Reports, Chancery, 19 vols. , 1 7 89 — 1 817... ... Eng. 

Vesoy and Bcaines’s Reports, Chancery, 3 vols., 1812—1811... Eng. 

Vestr*/ Sen.’s Reports, 2 vols., 1747 — 1756 ... ... ... Eng, 

Viner’s Abridgment of Law and Equity, fob, 22 vols. ... ... Eng. 

Supplement to Vincr’s Abridgment of Law and E<iuity, 6 vols. Eng. 


W. 


W. A. T.. R 

W. A'B. AW 

W. A W. 

W. C. (;. 

W. 11. C, 

W. Jo 

W. L. 1). 

W. H. 

W. L. T. 

W. X. (preceded bv date) 

W. N 

W. R 

W. R 

W. R 

W. W. A A B 

W. W. R 

Wallis by Lyne 
Web. Pat. Cas. ... 

Welsh, R<*g. Cas. 

W<‘nt. CIT. Ex. 

West 

West /r/a/>. Hard. 

West. Tithe Cas. 

WbitH 

While A Tud. L. C. ... 

Wight 

Will. WuJl. A Dav. 

Will. Woll. Air. 

Willes 

Wilra 

Wils 

Wits. A S. 

Wils. Ch. 

Wils. Ex. 

Will. 

W’rn. Bl. 

\Vm. Rob. 

Wms. Saimd. 

Wolf. A B. 

Wedf. A I). 

WoO. 

Wood ... 


W’atermeyer’s Reports of the Supremo Coui't of the Cape of 
Good Hope, 1857... 

W est Australian Law Reports 
W ebb, A’Beekett and Williams’ Victorian Reports 
W yatt and Webb ... 

AVoikmen’s Compensation Cases (Mintoii-Senliouse), 9 voLs., 

1898—1907 

South African Law Reports, W’itwalorsrand High Court 
Sir W. Jones's.Reports, King's Bench and Common Pleas, fol., 

1 vol., 1020—1040 ... 

South Afi'ican L,w Reports, Wit\valer.sraud Ijocal Division 
W'osteru J^w Reporter 
WT‘st<Tn Law Times 

Law Keports, WTu^kly Notes, 1800 (current) [1800] W.N.) 
(’alcntta Weekly Notes 
W eekly Reporter, 51 vols., 18.*)2” 1900 ... 

Sutherland's WV(‘kly R.(*porl(‘r 

Weekly Reporter, repoiliiig cases in the Cape Ihoviucial 
Division ... ... ... ... ... 

W\vatt , W ebb and A’Be<‘kett 

W'esteni Weekly Reports ... 

Wallis’ RepoHs. Chancery (Iivland), 1 vol., 1700 — 1791 
W^e}).stcr’s Patent Cases, 2 vols., 1002—1855 

Welsh’s R(‘gi.stry Cases (livland), 1 vol., 1832—1840 

W'ent worth’s OlTliee and Duty of Executors 
We.st’s Reports, House of fjords, 1 vol., 1839 — 1811 ... ^ ... 

AVest’.s Reports temp. Hardwicke, Chancery, 1 vol., 1730 1740 

W estern’s l^ndon Tithe (’a-st's, 1 vol., 1592- 1822 
W’liite's Justiciary R(*]K)rts (Scotland), 3 vols., 1880 — 1893 ... 

W hite an<l Tu<lor's Leading Ceases in Equity, 2 vols. ... 
W'ightuick’s R<‘ports, Exche(iuer, 1 vol., JSIO -1811 ... 
Willmore, W’ollaston, and Davison's Reports, Queen's Beacli 
and Bail Court, 1 vol., 1837 

W’illmon*, W'ollaston, and lhalges’ Reports, Queen’s Bench and 

Bail (’oiirt, 2 vols., 1838-1839 

W'ilJi^.s’ Reports, Common l^lcas, 1 vol., 1737 -1758 
AVilrnot’s Notes of Opinions and Judgments, 1 vol., 1757 -1770 
G. Wilson’s Reports. King’s Bench and Common Ph?as, fob, 

3 vols., 1712 1771 

W’ilson and Shaw’s Scotch Appeals, Moilso of Lords, 7 vols., 

1825—1835 

J. Wilson’s Iteports, (Uiancery, 2 vols., 1818 — 1819 
J. Wilsoji’s Reports, ExcJiequer in E(jnity, 1 part, 1817 
Wincli’s Reports, Common IHeas, fob, 1 vol., 1021 — 1025 
William Blackstono’s Rc^ports, King’s Bench and Common 

Cleas, fob, 2 vols.. 1740— 1779 ... ... 

William Robinson’s Reports, Admiralty, 3 vols., 1838 — 1850... 
Williams’ Notes to Sanndei*s’ J^epf)rls, 2 vols. ... 

Wolferstan and Bristowe’s Elect ion C«ses, 1 vob, 1859 — 1804 
W^olferstan and Dew’s Election Cases, 1 vob, 1857 — 1858 
W’ollaston’s Reports, Bail Court and Practice, 1 vob, 1840 — 1841 
W^ood’s Tithe C'ases, Exchequer, 4 vols., 1050 — 1798 ... 


S. Af. 
Aus. 
Aus, 
Aus. 

Eng. 
S. Af. 


Eng. 
S. Af. 
Can. 
(i’an. 
Eng. 
Ind. 
Eng. 
lad. 

S. Af. 

Aus. 

Can. 

Ir. 

Eng. 

ir. 

Eng. 

Mig. 

Eng. 

Eug. 

Scot. 

Eug. 

Eng. 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


8(rot. 

Eng. 

Eng. 

Eug. 

Eng. 

Eng. 

Eng. 

Eng. 

Eug. 

Eng. 

Eng. 


y. A, D. 


Young’s Vice- Admiralty liepoita 


Can. 
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y. & C. Ch. Oas 

y. & c. Ex. 

Y. & j 

Y. H 

Y, B. (Rolls Sc'iiesj 
Y. B. 8oc.)... 

y. s. c. r. 

Yelv. 

You, 


YonnjJro and Collyor’s Reports, Clianct^ry Cases, 2 vols., 1841 — 

isi:i 

Younp^e and Cbllver’s Reports, Elxchecpior in Equity, 4 vols., 

18:ia— LSJl 

Y(ain^<* and Jervis’ Reports, Exchequer, 3 vols., 1820 — 1830 ... 
Year Books ... 

Year Books { Rolls Series) ... 

'V'ear Books (Selden Society) 

Y<‘ar]y Practice of the vSupreiue Court ... 

Yelvorton’s Ri'poHs, Kiiijr's Bench, fol., 1 voJ., 1002 - 1(513 ... 

^^Jung<^’s Reports, Exchequer in Equity, 1 vol., 1830 1832 ... 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ent;-. 




ABBKEYIATIONS 

USED IN THIS WO UK. 

(For Abbreviations usefl in citinjj: Reports, see pp. xv — xxxi, ante.) 


A.-O, . 

Act. 

Add. . 
Admlty. 

Affd. 

Aff^. . 

Aki. 

Alia. . 
Anon. 

Apkl, 

App<‘t. . 
Applri. . 
Appln. . 
Appli. . 
Apprvd. 

Arbn. 

Archbp. 

Art. 

Ass. Tax ( ase 
Aasoe. 

Assocn. 


for A tt/orncy- General. 

Actieniiresellfichaft. 

,, Additional. 

,, Admiralty. 

Affirmed. 

,, Aflirmingr. 

,, Aktiengesellschaft ; Aktiebolai?et ; Aktieselskabat 
AHierta. 

., Aijonyraoiis. 

.. Applied. 

„ Appliceni. 

Application. 

.. Application to Roj^ister a Trade Mark. 

„ xXppellailt. 

,, Approved. 

Arbitration. 

,, Arclibisbop 
,, Article. 

Assessed Case, 

„ Assurance. 

„ Assoeiat ion. 


Ib C. . 

B. C\ . 

Bk])cy. . 
Bkpt. 
Bldg. Hoc. 
Bp. 


Borough ( oiincil. 
British I’olumbia. 
ttankruptcy. 
Bankiaipt. 
Building Society. 
Bi.shop. 


C. A. 

c! &*8, Ky. Co. 
C. C. A. 

C. O. K. 

C. C. R. 

C. L. P. Act. . 

O. L. Rv, Co. 
a o. H. 

€. S. U. C. . 

Ca. sa. . 

(^ale. Hy. Co. 

Ch. 

Ch. J>iv. 

Co. 

Co-op. Assocn. 

l>^nsd. . 

Corpn. • 

C^. 

C't. of Ch. 

Ct. ot Eq. 

Ct. of R. 


Court of Appeal. 

City A South f-ondon Railway Co. 

Court of Criminal Appeal. 

County Court Rules. 

Court of Crown C’ases Reserved. 
(Ymiinon Law Pioceduro Act. 

Central Ixmdcm Railway Co. 

Crown OBice Rules. 

(Consolidated Statutes of Upper Canada. 
Capms ad saiij^facicndiitn, 

Caledonian Railway Oo. 

Chancery. 

(lianccry Division. 

C<jmpany. 

Co-operative Supply Association 
(7omm lasionors. 

(Ymsidered. 

< 'oT po ration. 

( Vairt. 

Court of Chancery. 

Court of Itquity. 

Court of Review. 


D. C. 
Dbtd. 


Divisional Court. 
Doubted. 
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Abbbbviations. 

Deft. 


for Defendant. 

Distd. . 



Distinguished. 

Div, Ct. 



Divisional Court. 

Eccl. C/omrs. 



Ecclesiast ical Comm issionera, 

P:ccI. Ot. 



Plcclesiastical Coui't . 

Ex. (^h. 



PlxcJiequer Chamber. 

/i\r p. 



I:!x parte. 

Exch. 



Exciiequer. 

Exor. 



Executor. 

p]xorship. 



Executorship. 

Plxpld. . 



PJxplained. 

lOxtd. . 



PjX tended. 

P'xtrix. , 



Ii]xecutrix. 

I L fa, • 



Fieri facias. 

P\>lid. . 



P'ollowed. 

G. A S. W. Rv. Co. 



Glasgow A South Western R 

G. C. Ry. Co. 

. 

. 

frreat Central Railway Co. 


K. Ky. To. 

G. N. of Scotland Ky. To. 
fJ. N. I’icc. A: Broil) pt on J?y. Ca 
G, N. B'y. (V). 

G. S. A: \Y. Bv. Co. of Irolarnl 
(t. W. Uy, i\/. 

(Jovt. 

(Jrdiis. .... 

U. C, of A. . 

il. L 


Groat Kastera Kail way 
Groat/ North of Scotland itailway Co. 

Great Northern. IMccadilly A: Brompton Baihray Co. 
Great Northern J tail way Co. 

(ireat Sonthorn A: W estern Railway Co. of Ireland 
(ircat WVst(n*n Railway Co. 

Governmeiit. 

Guardians or Guardians of the Poor. 

High Court of Australia. 

House of I^rds. 


T. R. Coinrs. 


Inland Revenue Commissioners. 
1 nsurance. 


JJ. 

Jud. Act 


Justices. 
Judicature Act. 


K. B. Ihv. 


Kind’s Bench Division. 


I/. A- JC Rv- Co. 

B. A X. 10' Rv. Co. 

L, A N. W'. Rv. ( o. 

1.. A S. W’. Uy. Co. 

J/. A Y. By. Co. 

B. B. . 

B. B. A S. C. Rv. Co 
I/. C. . 

B. C. A' 1). Rv. Co. 

1.. C. C. 

f., Klee. Ry. Co. 

B. (J. Boaid . 

B.J. 

B.JJ. . 

B. M. A S. Ry. Co. 

L. T, A S, Rv. Co. . 


Bondon As Bri^ 2 ;hto?\ Railw.iy Co. 

T/ondon A Nortli J^astern Bailvvay Co. 
l^udou A Nortli Western llailway Co, 

Ixanlon A Soutii W^c^storn Railway Co. 
Bancashire A Yurksliire Railway Co. 

Bocal Btiard. 

Bondon, Jhi^hlon A South Coast Railway Co. 
Jyord Chanc’olloi’. 

T/ondon, Chatliarn A Dover Railway Co. 
I^nnlon County ('ouncil. 
f^indon Kiertric Railway Co. 

Bocal Goverinneut Board, 
r^^rd J u->( ice. 

Thirds Jusliees. 

lx)iidon. Midland A ScottBh Railway Co. 
Boinlon, 'J'ilbury A Southend Railway Co. 


M. S. Act 

M. S. A B. Ry. Co. 

Mags. 

Man. 

AXentd- . 

Met. Dist. Ry. Co. 
IMet. Jty. Co. . 

Mid. G. \V. Ry. Co. 
Mid. Jty. Co. . 
Mtge. 

Mlgee. . 

AItgor. . 


Merchant Shipping Act. 

Manche.stc‘r, Shenield A Lincolnshire Railway Co. 
Magistrate's. 

Manil oha. 

^lent ioncMl, 

M<'ti*opolitan District Railway Co. 

Metropolitan Railway Co. 

Midland Great West/<?rn Railway Co. 

.Midland Railway Co. 

Morf gage. 

Mortgagee. 

Mortgagor. 


N. B. . 

N. B. Ry. Co, 
N, K. Uy. Co, 
N. F. . 

N. P. . 


X(*w Brunswick. 

North British Railway Co. 
Nt»rth Eastern Railway Co. 
Not Followed. 

Nisi Priua. 
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N. S. . 



for Nova Scotia. 

K. W. P. 


• 

„ North-West Provinces. 

N. W. T. 


• 

,, North-West Territories. 

Ont. • • • 

• 

• 

,, Ontario. 

Ord. 



„ Order. 

Overd. • * . 

• 


„ Overruled. 

P. o. , 



„ Privy Council. 

P. E. I. . 



,, I^rincc Edward Island. 

Petn, . 



5 , Petition or Election Petition, 

Pltf. 


• 

„ Plaintiff. 

Q, B. Div. 


• 

,, Queen’s Bench Division 

Qu. 


• 

„ Quaere. 

Qiie, 



,, Quebec. 

11. C. . . . 



Rural Council. 

R. D. 0. 



Rural District Council 

R. 8. A. 



Rural Sanitary Authority. 

H. S. C. 



Revised Statutes of Can^a. 

li. 8. C. 



Itules of the Supreme Court, 1883. 

Refd. . 



Refernid- 

Regrn. of Trade Mk. 



Registration of Trade Mark. 

Rej?r. ol 1>ade Mks. 



Registrar of Trade Marks. 

Ropp. 



Respondent- 

Rost^. . 



Jfestoring. - 

Revsd. . 



Reversed. 

Revsfx. . 



Reversing. 

Ky. i'o. 



JtaiL Co. or Railway Co. 

8. C. . 

. 


Same' Oa.se. 

S. C. (name of colony following) 

Supreme Court of a Colony, 

S. E. . , . 



Settled Estates. 

S. E. & C. Rv. Vo. . 



South Eastern & Chatham Railway Oo 

S. E. R v. C o.‘ 



Soutli Eastern Railway Co. 

S. P. . 



Same Point. 

s.s, 



Sleamsliip. 

Sask. 



Saskatc 1 1 e wan. 

8c lied. • 



Scliedule. 

Sci. /a. • 



*SV/rc JacLOS. 

Sect- 



Section. 

Set. I^ind Act 



Settled T^nd Act. 

Sett lint. 



St‘t ilement. 

Soc. 



Society 

Soc. Atioh. 



Soci6t4 Anonyme, etc. 

Solr. 



Solicitor. 

Trade Mk. 



Trade Mark. 

Tram. C"o. 



'I'ramways Company. 

IJ. C. . . . 



ITrban C’ounciL 

XT. 1). C. 



Urban IHotnct Council. 

U. S. A. 



Unit 041 States of America. 

Union Assmt. Uom. 



l7nion Assessment ('ommittee. 

Urban 8. A. . 


• 

Urban Sanitary Authority. 

V.-C. . 


o 

V ice-OhancH'llor 

Workmen’s Comp. Act 


9 

Workmen’s Compensation Ao*-. 

Y. T, . 


# 

Yukon Territory. 




MEANING OF TEEMS 

USED IN CLASSIFYING ANNOTATING CASES. 


different expressions used to describe tlie effect of the annotating cases have the 
following^ moauings, and llie classificaiion of the annotating cases has been done «trictly 
in accordance with these meanings. The aimolaling cases, except such as are classified 
as “ Mentioned/’ are group>c‘d according to the x>oints in the case which they annotate : 
within these groups tlioy are lislt^d chronologically, except such as are classilied as 
“ Koforred to,” which come at the Cnd of the group and are arranged inter se in chrono- 
logical order. Cases wliich aniu^ate the annotated case generally are gi'ouped together 
after cases which annotate specific points, shnilaily arranged, and are followtsd by c?\.se3 
classified as “ Mentioned arranged elironologicvally inter se. Tlie terms used in classi- 
fying tlie annotating cases are as follows : — 

“ Api*i:.iED ” (A])ld.). — TJiis expression is used to denote the fact that the principle of law 
euuncialcd in the annotated case has been appJi(*d to a new set oX facts and circum- 
stances in the annotating case. 

“ AppjtoVED ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case htis been conshiered to be good law in the annotating case where the latter 
in a higher court than the former. 

Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
cai’cful consideration to the amiotalod case. 

” DjSTiKGLUSUKD ' (Distd.). — This expression is used whore the earlier case is nut neecs 
sarily doubted, but whei*e some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

** Dourted ” (Dbtd.). — This expros.sion is used where the court in the annotating cose 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

Explained ” (Expld.), — ^This expression is used where the earlier case is not necessarily 
doubted, but tlie decision arrived at is Justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of tlie report. 

Extended ” (Extd.). — Compare Applied, ” supra. 

Fc ALLOWED (FolJd.).~This expression is used to denote that the same principles of law 

are apjilied in tlie two cases. It does not necessarily imply that the facts are sub- 
sfaniiahy identical in the two cases. 

Not Followed (N.F.). — Compare “ Followed,” supra, to which it is the adverse. 

** Ov EitiiTJLioD ” (Overd.). — This expression is used where the annotating case is on sub* 
slanfinlly identical facts with the annotated case and in a higher couit and the rule 
ill the latter case is held to be wrong. 

“ llKEKRKKD ” (llcfd.). — Tlils exprcssloii is used only where the annotating case deals with 
the point of the Digest paragra]>li and is without comment of any definite cha racier 
on the case annotated, and where there is no delicate shade of approval or disapproval 
whicli would justify the use of any of the foregoing words. 

Mentioned *’ (Montd. ). — This expivssion Ls used only where none of t he foregoing terms 
apply. In other w’oids, it Is used only where the case annotated is cited on a point 
having nothing to do ivitli the point in the Digest paragraph. 
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ACTION. 

Part I. — Definitions. 


I. Before this case add ; — 

See, noWf Supreme Court of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 226. 

II. Add> Citation: — on appeal^ sub nom. Royal 
Agricultctral Hall Co. v. Islington Assess- 
jffBNT Committee, [19181 A. C. 525, H. L. 

Add. Annotation : — Consd. Bottomley v. 
West Derby Assessment Committee, etc. 
(1931), 47 T. L. R. 468. 

18. Add. Annotation : — Refd. Dennerley v. Prest- 
wick U. D. C., [1980] 1 K, B. 334. 

18a. Appeal from Divisional Court — On case stated 
by quarter sessions — Derating appeal. ]~--By 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 225, an action is defined 
as a civil proceeding begun by writ, ** or in 
such other manner as may be prescribed by 
rules of Court.” By R. 8. C., Ord. 68, r. 16, 
an appeal from any order, whether final or 
interlocutory, in any matter not being an 
action, shall be brought within 14 days after 
perfecting ; — Held : as an appeal from the 
decision of a Div. Ct., on a case stated by 
quarter sessions on an appeal from an assess- 
ment committee on a question of derating, 
is an appeal in a matter which is not an 
” action ” as above defined, the time for 
bringing the appeal is limited to 14 days. — 
BoTroMLEY V. West Derby Assessment 
Committee. Mersey Docks & Harbour 
Board v. West Derby Assess^ient Com- 
Mm’EE, Boti'omi.ey V. Mersey Docks & 
Harbour Board, Boi'tomltjy v. Liverpool 
Grain Storage 1'ransit Co., I^td., 
119321 1 K. B. 10; 101 L. J. K. B. 8; 

115 L. T. 592 ; 95 J. P. 180 ; 47 T. L. R. 468 ; 
29 L. G. R. 576 ; (1926-31), 2 B. R. A. 846, 

C. A. ; on appeal from 8. C. snb nom. West 
Derby Revenue Officer v. Liverpool 
Grain Storage & Transit Co., Ijtd., 
Mersey Docks & Harbour Board v. West 
Derby Revenue Officer, West Derby 
Revenue Officer v. Mersey Docks A 
Harbour Board (1931), 47 T. L. B. 237, 

D. C. 

Annotation: — Folld. Wilkinson (Taunton Revenue Officer) 
V, Sibloy & Donovan (Ii»31), 101 L. J. K. B. 26. 

18b. * .] — The appeal began with a 

Ijreliminary objection by counsel for I’esps. 
that the appeal was out of time, because 
fourteen days* notice had not been given. 
In the Mersey Docks cases (No. 18a, anio) 
that we have just concluded, we unfortunately 
spent two or three hours in considering 
whether the time was fourteen days or six 
weeks. The reasons for our decision will 
appear when at some later time we give the 
considered judgment in the Mersey Docks 
case, but I have the authority of my brothers 
for stating that at present, for reasons which 
will appear in the Mersey Docks judgment, 
the majority of the ct. is of opinion that the 

PART I. SECT. 1. SUB-SECT. l,~^. 

t2 1. Oriffimaiinia — When 

adion.]— An originating summons taken 

jf.e* 


time, is fourteen days (Scrutton, L.J.). — 
Wilkinson (Taunton Revenue Officer) v. 
Sibley & Donovan, [1932] 1 K, B. 194 ; 
101 L. J. K. B. 26 ; 146 L. T. 1 ; 95 J. P. 
208 ; 29 L. G. R. 633 ; 2 B. B. A. 926, C. A. 

27. Add. Annotation : — Consd. R. v. L. C. C,, 
Bx p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 690. 

29. A dd. Annotation : — Apprvd. Graigola Merthy r 
Co. V. Swansea Corpn., [1929] A. 0. 344. 

30. Add. Annotaiiona : — Apprvd. Craigola Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344. 
Refd. Parnworth v. Manchester Corpn., [1929] 
1 K. B. 533. 

31. Add. Annotations : — Consd. Ware & De Pre- 
ville V. Motor Trade Assocn., [1921] 3 K. B. 
40. Apprvd. Graigola Merthyr Co. v. Swansea 
Corpn., [1929] A. 0. 344. 

35a. Criminal prosecution — Administration of 
Justice Act, 1920 (c. 81), s. 16.}--By above 
sect., “ where, for the purpose of disposing of 
any action or other matter which is being 
tried by a judge with a jury in any ct. in 
ISnglond or Wales, it is necessary to ascei’tain 
the law of any other country which is applic- 
able to the facts of the case, any question as 
to the effect of the evidence given with 
respect to that law shall, instead of being 
submitted to the jury, bo decided by the 
judge alone ” : — Held : the words any 
action or other matter ** include a criminal 
prosecution. — R. v. Hammer, [1923] 2 K, B. 
786 ; 92 L. J. K. B. 1045 ; 129 L. T. 479 ; 
87 J. P. 194 ; 39 T. L. R. 670 ; 68 Sol. Jo. 
120 ; 17 Cr. App. Rep. 142 ; 27 Cox, C. C. 
458, C. C. A. 

36. Add. Annotation: — As to (1) Apld. Re 
Debtor, [1929] 2 Ch. 146. 

42. Add. Annotation : — ^Dbtd. Re Thomson’s 
Mortgage Trusts, Thomson r. Bruty, [1920] 
1 Ch. 608. 

48a. Summons — Real Property Limitation Act, 
1833 (c. 27).] — ^A summons by a second 
mtgee. against the first mtgee. ^ other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment of the principal moneys owing on 
the second mtgo. & all arrears of interest & 
costs, & to obtain payment accordingly, is in 
substance an action by a beneficiary for exe- 
cution of the trusts of the surplus proceeds & 
is not an “ action or suit ” for the recovery of 
” interest in respect of money charged upon 
or payable out of land ” within sect. 42 
of the above Act. — Re Thomson’s Mortoagb 
Trusts, Thomson v. Bruty, [1920] 1 Oh. 
608 ; 89 L. J. Oh. 213 ; 123 L. T. 138 ; 64 
Sol. Jo. 376. 

Add. Annoiaiion : — Refd. Thomson’s Mort- 
|age Trusts, Thomson v. Bruty, [1920] 1 Ch. 


64. 


out purtmaut to H. S. IL, Ord. r, 
is au acUou ; Ik the time fur appaaliag 
from au order of the ct. ou auoh a 


summoes is not limited to twenty-ouo 
days. — BiUMiftU v. n»iSJ 1 

I. R. 430.— IR. 
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64a. Summons — Real Property Limitation Act, 
1833 (c. 27).] — Re Thomson’s Mortgage 
Trusts, Thomson v, Beuty, No. 48a, ante. 

71. Add. Annotation : — Consd. Re Keystone 

Knitting MiUs Trade Mk., [1929] 1 Ch. 92. 

74. Add. Annotation : — Consd. Re Keystone 

Knitting Mills Trade Mk., [1920] 1 Cli, 92. 

82. Add. Annotations : — Consd. Re Jauncey, 

Bird V. Arnold, [1920] Ch. 471. Refd. 
Dennerley v. Prestwich XJ. D. C. [1930] 1 
K. B. 334 ; Weld r. Petre, [1929] 1 Ch. 33. 

87. Annotations : — Consd. Robinson v. R., [1921] 
3 K. B. 1 83. Refd. Chester v. Bateson, [1 920] 
1 K. B. 829 ; R. v. Hammer, [1923] 2 K. B. 
786. 

89. Annotation : — Refd. Fii‘st National Reinsur- 
ance V, Greenfield, [1021] 2 K. B, 260. 

90. For “ under the above sect.” read ” under 
Married Women’s Property Act, 1893 (c. 63), 
s. 2,” 

Add. Annotation : — Apld. Re Emery, Emery v. 
Emery, [1923] P. 184. 

90a. .] — The Food Controller requisi- 

tioned certain cattle feeding stuffs under 
Defence of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 F. was 
doubtful. By reg. 2 B. the price to be paid 
lor goods taken thereunder was to be deter- 
mined by the tribunal by which claims for 
compensation under Defence of the Realm 
Reg^ations were determined, but was not 
to exceed a certain maximum price fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion for goods taken thereunder was to be 


paid as determined by an arbitrater, taking 
mto accoxmt the cost of production of the 
goods & a reasonable profit. The maximum 
price fixed by the Ord. in Coimcil has been 
paid. The Defence of the Realm Losses 
Commission having refused to entertain a 
claim for compensation, the owners of the 
goods presented a petition of right, claiming 
that the Food Controller had acted under 
reg. 2 F., & that they were entitled to com- 
pensation fixed by arbn* thereunder. At the 
trial the judge held that the Controller had 
acted under reg. 2 B., & dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 16, 1920, Indemnity Act, 
1920 (c. 48), was passed: — Held: (1) the 
appeal was not a proceeding instituted ” 
within sect. 1 of the Act ; (2) those words 
do not include a final judgment given before 
the passing of the Act, & therefore the appeal 
well lay. — Robinson (J.) & Co. v. R., [1921] 
3 K. B. 183 j 90 L. J. K. B. 1177 ; 125 L. T. 
675; 37 T. L. R. 698, C. A. 

Annotation:- -As to (1) Refd. Bov^Ung v. Camp (1922), 128 
L. T. 342. 

90b. -.] — A person who has lodged a 

caveat against probate of a will is not, though 
liis action compels the exors. to take proceed- 
ings, so much the actor in the proceedings 
as to be liable to give security for costs. — 
Re Emery, Emery r. Emery, [19231 P. 184 ; 
92 L. J. P. 138 ; 39 T. L. R. 713 ; svJh nom. 
Jn the Goods of Emery, Emery v. Emery, 1 30 
L. T. 127. 

104. Add. Annotation : — Refd. Goldrei, Foucard 
V. Sinclair & Russian Chamber of Commerce 
in iKmdon, [1918] 1 K. B. 180. 


PART 1. SECT. 1. SUB-SECT. 5. 

sa. Action — Claim for damages tf’ in- 
junciian — Transfer of Land Act. 1803 
(No, 14), 1 1 7.) — The t^nn “ action at 
law In the above sect, cmbrauccs an 
action of the nature of a suit in equity, 
e.g. a claim for an injiinc*t,lon & dam- 
ages In respect of trespass to & inter- 
ference with a right of way. — Stuklitz 
Brotukiis V. Britnall (1912), 15 
W. A. L. 11. 12.— AUS. 

sb. Divorce petition — Insolvency 

Act, 1015 (No. 2671), s. 174.}— The 
word “ action ** in the above sect, does 
not include a proceeding by petition 
in divorce. — JRc Uauvey, [1920] 
V. L. K. 342.— AUS. 

• 0 . Petition of right.] — A petition 

of right is not an action.'* The defini- 
tions of actions " in Judicature Act 
& rules are merely a conventional 
method of interpreting the statute & 
rules, adopted for the sake of brevity 
& simplicity, & not for tho purpose of 
changing tho true nature of tilings. — 
Millar v. U.. [1921] 49 0. L. B. 93 ; 
19 O. W. N. 458 ; 58 D. L. K. 585,— 
CAN. 

sd. Proceeding in action — Application 
for relief againd distraint — IVar Belief 
Act] — The above Act empowers a 
judge of tho Supreme Ct. to dispense 
with the restrictions therein contained. 
Applt. distrained against resp. under 
a mtge. notwithstanding that resp. 
was within the protection of the Act. 
Kesp. applied to a county ct. judge as 
** local judge *’ of the Supremo Ct. for 
relief, who made an order against resp. 
dispensing with the restrictions of the 
Act : — Held : tho loiMil judge had no 
jurisdiction, as tho proceerlJng was not 
a proceeding in an “ action," as re- 
quired under the wording of the Ord. 
In C/Ouncil, June 16, 1906. llesp.'fl 
proper remedy against applt. was by 
injunction to restrain applt. from in- 
vading his rights under the Act. — 


Hanna v. Costerton, [1919] 1 W.WML 
930 ; 44 1). L. H. 478.— -CAN. 

se. Proceeding — Canadian Naticnml 
I tail ways Act, s, 1 5.] — A writ of garnish- 
ment attaching moneys owed by the 
Canadian National Hallway Corpn. to 
a judgment debtor In its employment 
iH a “ prooeeding '*w ithin Canadian 
National Railways Act, s. 15, & may 
therefore issue " without a fiat " from 
the Crown.— Canadian National Hy. 
Co. V, Croteau & Cliche, 11925] 
S. C. R. 384.— CAN. 

»f. Svit or proceeding — Meaning de- 
pendent on context of statute.p-The 
w'onls “ suits " & “ proceedings ** have 
different meanings in different statut^is, 
A" it is not possible to laydown a gonoral 
iiile whi h would be applicable to all 
cases. Id each particular case the 
question has to boexaminod in reference 
to the context. & that meaning is to bo 
preferred which will best fit in with It. 
— Kirpa Singh r. Ajaipai. Singh 
(1928), I. L. R. 10 Lah. 165.— IND. 

8g. Suit or action — Application hy 
curator honis.] — An application by tho 
curator bonis of a person who has been 
doclai*ed incapable of managing his 
affairs for the appointment of a curator 
ad litem & for leave to institute pro- 
ceedings to set aside the marriage of 
such a person is a civil suit or action 
within South Africa Act, s. 103. — 
Mitchell e. Mitchell, [1930] App. D. 
217.— S.AF. 

ah. .] — Tho essential feature of 

a " suit or action " under sect. 50‘ of 
the Charter of Justice or under sect. 39 
of Transvaal Proclamation 14 of 1002, 
or of a " suit " under sect. 24 of Cape 
Act 35 of 1 896, is that it Is a prooeeding 
in which one party sues for or claims 
something from another, & no proocMjd- 
ing widen locks this feature, such as 
requestration proceedings or an applica- 
tion for the winding up of a co., can 
ho properly described as a " suit or 
action or as a ** suit ** under any of 


t hese sects. — Collkti’ v. Priest, [1931 ] 
A. D. 290.— S. AF. 

sk. Cose.J — The word ** case ” in 
Civil IToc-edure Code, s. 115, does not 
necessarily mean a suit, but can mean a 
proceeding,— Bn OLA Nath v. Raghu- 
NATH Dah Mithan Lal U929), I. L. R. 
51 All. 1010.— IND, 

PART I. SECT. 2, SUB-SECT. 1. 

10411. .1 — Tho expression "a 

cause of action " in Supreme Ct. Act, 
1915 (No. 2733), s. 141, moans the 
particular act or omission occasioning 
the injury complained of, & so giving 
rise to pltf.’s claim, not every fact 
material to be proved in order to en- 
title pltf. to succeed. — (IfHiDZEY v. 
Brkcklkr, [1920] V. L. R. 668. — 
AUS. 

104 iU. .1 — The ** cause of 

action ** in District Cts. Act, H. S. S., 
1920 (o. 40), s. 20, means the whole 
cause of action, including every 
material fact wldch pltf. must allege 
& prove to give him a right to judg- 
ment, Sc therefore If the whole cause of 
a district ct. action did not arise In 
one Judicial district tho action should 
bo brought in that district where deft, 
or one of several defts. resides or 
carries on business. Notwithstanding 
sect. 2, sub-sect. 2 (2), of tho Act pro- 
viding that in the Act unless there is 
som^lng in tho subject or context 
repugnant thereto the expressions 
** cause "&** action "shall respectively 
have the same meaning as the same 
expressions have In King's Bench Act, 
tho words " tho cause of action " in 
sect. 29 sliould not bo construed in tho 
same way as in King's Bench Act, 
8. 36, because in sect. 29 " there is 
something in the subject or context 
repugnant thereto," namely, the fact 
that sect. 29 confers jurisdiction on an 
inferior ct. & therefore must be strictly 
ooni^rued, iurlsdictlon not being 
assumed beyond what is clearly con- 
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106. Add* Annotaiiom : — Reid. Goldrei, Poucard 
V. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180; Cheshire 
County Council v. Hopley (1923), 130 L. T. 
123; The Koursk, [1924] P. 140; Venn v* 
Tedesco, [1926] 2 K. B. 227. 

107. Add. Annotaiiona : — Apld. Cheshire County 
CouncU V, Hopley (1923), 130 L. T. 123. 
Reid. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; The Koursk, [1924] P, 140 ; Venn 
v. Tedesco, [1926] 2 K. B. 227. 

114. Add, Annotation : — Refd. Huyton & Roby Gas 
Co. V. Liverpool Corpn., [1926] 1 K. B. 146. 

116a. Claim for damages — Right to prior 

general declaration.] — Where the substantial 
object of an action is damages & not the a<icer- 
tainment of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & hrst obtain a 
declaration, & then in a second action work 
out its result. — Jones v, Cory Brothers & 
Co., Ltd., Thojvlvs v. Great Mountain 
Collieries Co., Ltd. (1921), as reported in 
152 L. T. Jo. 70, C. A. 

117. For “ new subsidence ” read “ recurring tort.’* 

118. Add, Annotations : — Ab to (1) Refd. Boynton j 
V, Ancholme Drainage h Navigation Comrs., i 
[1921] 2 K. B. 2i:i ; Kennard v. Cory, [1922] ’ 
1 Ch. 265 ; Huyton & Roby Gas Co. v. Liver- 
pool Corpn. ( 1 925 ). 42 T. L. R. 1 1 6. (]lenemlly, 
Refd. Conquer v. Boot, [1928] 2 K. B. 336. 

122. Add, Annotations : — Apld. Wilson v. United 
Counties Bank, [1920] A. C. 102. Consd. Ord 
v. Ord, [1923] 2 K. B. 432. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, [1928] 2 K. B. 330. Refd. Goldrei, 
Foucard v, Sinclair & Russian Chamber of 
Commerce in I London, [1918] 1 K. B. 180; 
Debenham r. Perkins (1925), 133 L, T. 252. 


125. Add. Annotaiion :-^enerally, Refd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

129. Add, Annotations: — As to (1) Refd. Ord v, 
Ord, [192.3] 2 K. B. 432 As to (2) Refd. 
Mackenzie Kennedy v. Air Council, [1927] 2 

K. B. 617. 

186. Add, Annotaiion : — Refd. Ord v, Ord (1923), 
92 L. J. K. B. 859. 

144. Add, Annotation : — Consd. Fishwick v, Gyani, 
[1926] 1 K. B. 617. 

145. Add, Annotation : — Refd. Goldrei, Foucard v, 
Sinclair & Russian Chamber of Commerce in 
Ix)ndon, [1918] 1 K. B. 180. 

147. Add, Annotation : — As to (1 ) Expld. Courtenay 
V, Earle (1850), 10 C. B. 73. 

153a. .] — In the ordinary case of pos- 

sible controversy between parties, but where 
no specific right has been asserted & no claim 
formulated, it is not open to one of the parties, 
because he apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
sucli claim cannot be made. 

Where the sole exor. und<^r a will never 
made any claim against the beneficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneAciaries had executed in his 
favour : — Held . the ct. had no jurisdiction 
to make a declaratory judgment under R. S. C., 
Ord. 25, r. 5, & Ord. 64a. r. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they were attacked then to raise 
their defence . — Ho Ci^AY, Ci-ay v. Booth, lie 
A Deed of Indemnity, [1919] 1 Ch. 66 ; 88 

L. J. Ch. 40 ; 119 L. T. 754 ; 63 Sol. Jo. 23, 
C. A. 

Aniwtafiovs : — Consd. Jaeger r. Jaeger Co. (1927), 44 R. P.C. 


forred, whereas a different prlueiple 
apnifeH in sivt. 5?.') wliieh does not 
aiToct to deal with jurHldlcUon but 
Bimply deals with practice &: pro- 
cedure in a superior ct. — H owfjj. v , 
Warner, 11921) 3 W. W. R. 687.— 
CAN. 

106 iil. S. P, SuTiTz r. Canadian 
National Hy. Co.. [1927) 1 D. L. R. 
951 ; [1927] 1 W. W, R. 193 ; 21 

Bask, L. R. Sla.—CAN. 

106 Iv. .) — The only dofliiiUon 

of “ cause of action " that will work, 
if It has to be applied to oases of all 
kiiKlfi, is the entire set of facts that 
gives rise to an enforceable claim. — 
Knujneruing Supplies, Ltd. v. 
Dhandhania & Co. (1930), I. L. R. 
58 Calc. 539.— IND. 

PART I. SECT. 2, SUB-SECT. 2.— A. 

tj. Sale of goods — be delivered at 
place named— Payment to be made else- 
where. 1 — Deft., in Portli. gave to B., who 
was agent for pltf., a written order for 
certain goods at a price. This order 
B. transmitted to his priuclpal in 
Melbourne, who declined it, but 
authorised B. to inform deft, that 
pltf. would accept the order at in- 
creased prices, added in ink on the 
original order. These new prices wore 
subeeqaently submitted by B. to 
deft., who agreed to take certain of the 
good at the increased prices. By the 
contract the goods w^ore to be delivered 
f.o.b. Melbourne, payment to be by 
draft payable at Perth, cost of exchange 
to be added. Pltf. shipped the goods 
to deft, in Perth, who refused to 
accept the draft, alleging inferiority of 
the goods : — : the contract was 
made in Perth ; & the only breach of 


the ooutraf't took place In Perth ; & 
although delivery had to be made 
f.o.b. Melbourne, there was not a cause 
of action arising within Victoria. — 
CII1D7.KY V. Bkecklkr, 11920) V. L. R. 
558.— AUS. 

sk. .] — A “cause of 

action “ on a breach of coutmet in- 
cludes the contract & its breach. If 
a purcha.sci of machinery promises to 
pay the purchase price to the vendor 
at M.. but signs the agreement 6c 
receives the machinery at W. the 
vendor’s ennse of action for the pur- 
chaser's failure to pay cannot be said 
to arise at M. — Western Canada 
Auto Tractor Co., Ltd. r. B.iarna- 
SON, [19201 1 W. W. R. 621.— CAN. 

.3— PI 

livered a motor car to deft, at I'riuoo 
Albert, & deft, gave lion notes therefor 
signed at I’rince Albert but payable 
at Saskatoon; — Held: the suit for 
balance due thereon ivas properly 
entered in the Saskatoon judicial 
district as the “ cause of action “ arose 
there. — O lmstrad v. Scott, [1921] 1 
W. W. R. 1033.— CAN. 

sm. Conlract — Where act or omission 
gimtig cause of complaint occurs .] — A 
** cause of action as applied to 
actions in the Ct. of King's Bench ^ 
tor the purposes of King’s Bench A< t, 
R. S. a, 1920 (o. 39), B. 35, arhes 
where, with regard to a contract, the 
net or omission of deft, occ^ups which 
gives pltf, his cause of complaint, 
although the term may have a different 
construction in cases involving the 
local Jurisdiction of Inferior cte. — 
St. Louis Rural Municipality v. 
Markham, [1021] 1 W. W. R. 950.— 
CAN. 


PART 1. SECT. 2, SUB-SECT. 4.— B. 

sn. Preach of trust — Failure to 
accou7it.] — 'riic wrong of a sale of land 
in breach of trust & the wrong of a 
failure to account are entirely different 
things ; & in this case there was a 
joinder of different causes of action. 
In which the different defts. were not 
all interested. An order was made 
requiring pltf. to elect upon which 
cause of emtion he would proceed. — 
Thomas v. Day (Alta.) (1912). 21 
W. L. M. 244 ; 2 W. W. 11. 133 ; 4 
D. L. Pr, 238.— CAN. 

PART I. SECT. 2, SUB-SECT. 4.— C. 

wi. Account by agent ,] — In a 

suit based upon an alleged agency, 
responsible for accounts & refund, it is 
the general agency with lial:>llity to 
accoimt & refund the balance which is 
the cause of action, & not each separate 
act of payment or collet tlun. Any 
Individual act of collection cannot 
theivior© be said to be a part of the 
cause of action so as to confer juris- 
diction on the ct,— Shah Sankal- 
CHAND V. Ambalal Naoindas (1929), 
1. L. R. Bom. 192.— IND. 


ART I. SECT, 2, SUB-SECT. 6.— B. 

141 ii. .1 — Though deft. 

Q conviction for a common assault, 
istcad of being lined or Im prisoned, 
as merely bound over to keep the 
oace, under the magistrates* powers 
uder Criminal Code, s. 748: — Held: 
eft. was under s. 734 of the Oodo 
deased from any sub>»equeiit civil 
roceedlngs for the same rausa.—* 
RINEA V, Duleba, 1192'M 3 D L , R. 
36; 2 W. W. R. 1177 1 20 Alta. 

n. 493.^ CAN. 
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437. Refd. EuisUp'^Northwood U. B* 0. v, Lee (1981), 
146 L. T. 208. 

Declaratory judgments generally^ see Judg- 
ments. 

167* Add* Annoiaiion : — Consd. Eshelby v* 

Federated Kuropeaii Bank, Ltd. (1931), 101 
L. J. K. B. 246. 

176. Add. Annotation : — Retd* Aksionaimoye Ob- 


BchestTo* A. M. Luther Sagor, [1021] 1 
K. B. 456. 

179* Add. Annotation : — Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 888 ; Eshelby v. Federated 
European Bank, Ltd. (1931), 101 L. J. 
K. B. 246. 

180. Add, Annotation : — Consd. Lowe v* Bentley 
(1928),44T.L. R. 388. 


Part II. — In respect of what Acts and Omissions an 

Action will Lie. 


187. Add. Annotaiiona : — Consd. Neville v. London 
“Express” Newspaper, [1919] A. C. 368. 
Dlstd. Everett V. Ryder (1926), 135 L. T. 302. 
Refd. Weld-Blundell v. Stephens, [1920] A, C. 
966 ; Simmonds v. Newport Abcrcarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 616; 
Manton v. BrocMebank, [1923] 2 K. B. 212. 

187a. “.] — Where a person has a sole exclusive 

right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 
of the case, for the law will not permit a 
man who has a right to be without a remedy. 
— Whitchurch v. Hide (1742), 2 Atk. 391 ; 
26 E. R. 636, L. O. 

191. Add. Annoiaiion: — Reid. Manton v. Brockle- 
biink, [1923] 1 K. B. 406 ; Place r. Searle 
(1932), 48 T. L. R. 320. 

194s Add. Annoiationa : — Consd. Banbury v. Bank 
of Montreal, [1 918] A. C. 626. Refd. Janvier 
V. Sweeney, [19J9] 2 K. B. 316. 

197. Add. Annotation : — Apld. R. v. Poplar B. C. 
(No. 1), [1922] 1 K. B, 72. 

198. Add. Annotations : — Refd. Winsford Enter- 
tainments V. Winsford U. D. C. (1924), 23 
L. G. R. 264; Layzell v. Thompson (1926), 
43 T. L. R. 58. 

206. Add. Annoiationa : — FoUd. J anvier v. Sweeney, 
[1919] 2 K. B. 316. Consd. Hambrook v. 
Stokes (1924), 41 T. L. R. 126. Retd. 
Shapiro v. La Morta (1923), 130 li. T. 622. 

205a. Injury to health caused by false statement.] 

— The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused. — 
Janvier v. Sweeney, [1919] 2 K. B, 316 ; 
88 L. J. K. B. 1231 ; 121 L. T, 179; 35 
T. L. R. 360 ; 63 Sol. Jo. 430, C. A, 

Annotation : — Consd. Hambrook v. iSiokes, [1925] 1 K. B. 
141. 

206b. Mental shock caused by negligence.] — Dcfts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry bf^gan to run down the incline & 
it struck A; injured pltf.'s daughter, a child. 


& pJtf.*8 wife suffered a severe sliock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was duo to a reasonable fear of 
immediate personal injury either to heinself 
or to her children. — Hambrook v. Stokes 
Brothers, [1925] 1 K. B. 141 ; 94 L. J. K. B. 
435 ; 132 L. T. 707 ; 41 T. L. R. 125, C. A. 

206a. .] — If the law casts any public 

duty upon r- person which he refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures, — 
Ferguson v. Kinnoull (Earl) (1842), 0 
Cl. & Fin. 251 ; 4 State Tr. N. S. 785 ; 8 
E. R. 412, H. L. 

Annotations : — Refd. Heriots Hospital, Fcoffeos v. Robs 
( 1846), 12 Cl. & Fin. 607 ; Koflrera v. Rajendro Dntt (1860), 
8 Moo. Ind. App. 103 ; Sinclair v. Broujrhton & Govern- 
ment of India (1882), 47 L. T. 170 ; Allen v. Flood, [1898] 
A. C. 1. 

216. Add. Annotations : — Refd. Turpin v. Victoria 
Palace, [1918] 2 K. B. 539 ; Neville v. lx>ndon 
“Express” Newspaper, [1919] A. C. 368: 
Wilson V. United Counties Bank, [1920] 
A. C. 102. 

217. Add. Annotation : — Consd. Neville v. Londen 
“ Express ” Newspaper Ltd., [1919] A. C. 
368. 

221. Add. Annotation Refd. Poit of liondon 
Authoiity v. Canvey Island Comi-s, (1931), 
101 L. J. Ch, 63. 

224. Add. Annoiationa : — Refd. Boynton v. An- 
choJme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213 ; Kennard v. Cory, [1922] 

1 Ch. 266 ; Huvton & Roby Gas Co. v. Liver- 
pool Corpn., [1926] 1 K. B. 146. 

231* Annotation : — Distd. The Zelo, [1922] P. 9. 

235. Add. Annotation: — Apld. Sorrell v. Smith, 
[1925] A. C. 700 


PART II. SECT. 1, SUB-SECT. 2. 

•n. Act per se injurious — Imw/uI art 
on own land .] — Where the unavoidablo 
oonseqnonoc of a lawful act done by a 
person on his own land, such as the 
erection of a mill dam, Is to injure his 
neighbour, an action lies for such 
injury : but not if such act per se 
would not bo neoegsaiily or probably 
injurious, but booomes so from a cause 
not under the control of either party. — 
Peters r. Devinnet (1857), 6 C, P. 
389.<~CAN. 


PART II. SECT. 1. SUB-SECT. 4, 

216 m. .V- An action for 

damajpes for a ml<<represeni»tJon on a 
sale of ^ods was alsmlssed on the 
firroond that there whs no evidence on 
which damaires could be assessed. On 
appeal the trial Judire’s view, as to the 
absence of evidence of damages, was 
su«t<vlued, but it was held that as a 
breach of warranty had bt^en shown 
pltf. was entitled to a judgment for 
nominal damages, but that «ince the 
action was one lor the recovery of 


substantial damages A not merely to 
assert a legal right there shoxdd bo no 
costs of the trial or appeal to either 
party. — S mith v. Warp, [1928) 4 
D. L, R. 860 ; {19281 3 W. W. R. 341 ; 
37 Man. L. K. 528.— CAN. 


PART II. SECT. 8. SUB-SECT. 1. 

287 ili. .1 — Pltfs. complained 

that defts. dug holes in the beach upon 
their lauds on the shore of a lake, 
where the sand met tiie grass -covered 
bank, that aand swept from pltflB.* 



VoL L — ^Action. (Jam 288—866. 


288. Add. Annoiaiion : — Refd. Bournemouth* 
Swanage Motor Road & Ferry Oo. v, Harvey, 
(1930), 99 L. J. Ch. 337. 

239. Add. AnnoicUiornt : — Refd. Everett v. Griffiths. 
fl920]3 K. B. J63; More v. Weaver, [1928] 

2 K. B. 520. 

240. Add. Afinotation : — Refd. Ilford U. D. C. v. 
Beal, [19261 1 K. B. 071. 

241. Add. Annotaiiona : — Refd. Valentine v. Hyde, 
11919] 2 Ch. 129; SorreU v. Smith, [1926] 
A. C. 700. 

242. Add. Annotafiona : — Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Ware 
& De Freville v. Motor Trade Assocn., [1921] 

3 K. B. 40. 

248a. .] — St. Nedeport (Prior) 

V. Weston (1443), Y. B. 22 Hen. 6. fo. 14, 
pi. 23. 

Annotations: — Oonsd. Hiizzey r. Field (1835), 5 Tyr. 855 : 
Hammerton v, Dysart, (1916) 1 A. C. 57. Refd. Church- 
man V. Tunstal (1659), Hard. 162 ; Pain v. Partridf?© 
(1691). Holt, K. B. 6 ; Newton v. Cubltt (18G2), 12 
C. B. N. S. 32 ; Hoplsina v. G. N. By. (1877), 2 Q. B. D. 
224 ; Cowes U. G. v. Southampton Isle of Wight Sc South 
of England Royal Mail Steam Packet Co., [1905] 2 K. B. 
287 ; General Estates Co. v. Beaver, [1914] ,3 K. B. 918. 

246. Add. Annotatinna : — Consd. Winsford Enter- 
tainments V. Winsford U. D. 0. (1924), 23 
L. G. R. 264. Refd. Yorkshire East Riding 
County Council v. Helby Bridge C/o., [1925] 
Cb. 841 ; Boumemouth-Swanage Motor Road 
& Ferry Oo. v. Harvey, [1929] 1 Oh. 686. 

247. Add. Annotaiio7\H : — Refd. Goddard v. Wat- 
ford Co-op. Hoc. (1924), 41 R. P. 0. 218 ; 
Lyons (.7.) Co., Ltd. v. J^yons (J.) (1931), 
49 R. P. 0. 188. 

249. Add. Annotaiiona : — Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Valen- 
tine V. Hyde, [1919] 2 Ch. 129 ; Ware & De 
Freville v. Motor Trade Assocn., [1921] 3 
K. B. 40 ; Sorrell v. Smith, [1924] 1 Oh. 506. 
Apld. Reynolds v. Shipping Federation, 
[1924] 1 C^h. 28 ; Thompson v. British 
Medical Assocn. (N.S.W. Branch), [1924] 
A. C. 764. Apld. Sorrell v. Smith, [1925] 
A. C. 700. Refd. Evans v. Heathcoto, |1918] 

1 K. B. 418 ; Thomas v. Moore, [1918] I K. B. 
555 ; Davies r. Tliomas, [1920] 2 Ch. 189 ; i 
Rawlings v. General Trading Co., [1921] 1 i 
K. B. 635 ; Brimelow v. Casson, [1924] 1 Ch. | 
302 ; British Oxygen Co. v. Liquid Air, 
[1925] Ch. 383. 

249a. Unlawful means used.] — A single 

person or a body of persons commits an 
actionable wrong if he or they inflict actual 
pecuniary damage upon another by the in- 
tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person’s business, even though the un- 
lawful means may not comprise any specific 


act which is per ae actionable & actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight of the acts alleged 
& the extent of the damage resulting there- 
from. 

Defts., the British Medical Association, a 
body incorporated for the purpose of main- 
taining “ the honour & interests of the 
medic^ profession,” & other defts., who 
were members of the Association, instituted 
& pursued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by means of threats & widely 
extended coercive action. Deft-s. sought to 
justify the boycott on the groimd that the 
conduct of pltfs. in acting as the medical 
officers of a certain medical dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfs. 
suffered pecuniary loss in the exercise of their 
profession : — Held : pltfs. had a good cause 
of action against all defts. for damages. — 
Pratt v. British Medical Assocn., [191 9 J 
. 1 K. B. 244 ; 88 L. J. K. B. 628 ; 120 L. T. 

41 ; 35 T. Ju. R. 14 : 63 Sol. .To. 84. 

Annotations : — Consd. Ware & De Freville v. Motor Trade 
Assocn., riDi?l] 3 K. B. 40. Refd. Valentine v. Hyde, 
[1919] Ch. 13,9 ; Davies v, Thomas, [1920] 1 Ch. 217 ; 
Hodges V. Webb, [1920] 2 Ch. 70 ; Said v. Butt, (19201 
3 K. B. 497 ; Sorrell r. Smith, [1925] A. O. 700. 

260. Annoiaiiona : — Consd. Valentine v. Hyde, 
[1919] 2 Oh. 129. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 2t4 ; Ware 
& Do Fi'eville v. Motor Trade Assocn., [1921] 
3 K. B. 40. 

261. Add. Annoiaiion : — Refd. Spalding v. Gamage 
(1918), 35 R. P. C. 101. 

258. Add. Annotations : — Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine V. Hyde, [1919] 2 Ch. 129. Apld. 
Davies v. Thomas, [1920] 2 Ch. 189. Consd. 
Hodges V. Webb, [1920] 2 Ch. 70 ; Ware & 
De P^ville v. Motor Trade Aessocn., [1921] 
3 K. B. 40 ; White v. Riley, [1921] 1 Ch. 1 ; 
SorreU v. Smith, [1923] 2 Ch. 32. Apld. 
Sorrell v. Smith, [1926] A. C. 700. Consd. 
Hardie & Lane v. ChUton, [1928] 2 K. B. 306. 
Refd. Wolstenholme v. Arise, [1920] 2 Ch. 403 ; 
Hori’cll Smith, [19241 1 Ch. 606 ; Hampton 
r. West Cannock Colliery Co., [1932] 2 K. B. 
293. 

255. Annotation : — Refd. Conron v. L. 0. 0#, 
[1922] 2 Ch. 283. 

256. Add. Annotaiiona : — Dlstd. The Zelo, [1922] 
P. 9. Apld. Federated Coal & Shipping Oo. 
r. R., [1922] 2 K. B. 42. Consd. McCoU v. 
Canadian Pacific Ry., [1923] A. C. 126. 
Refd. Elliott Steam Tug Co. v. Shipping 
OontroUer, [1922] 1 K. B. 127. 


lands by storms was carried by the 
wind across defts.* beach, & came to 
rest In these holes, & that, when the 
next storm came, the sand remained 
in the boles &. was not blown back to 
pltfs.* lands. Pltfs. contended that it 
was wrongfully detained by defts. : — 
Hdd : pltfs. had no cause of action, as 
the sand could not be considered a 
chattel upon Its severanoe by tbe wind 
from its original situs, if shifting 
sand could bo said to have a situs.— 
BRKMNIOR V, BtKAJCLST, [1924] 2 

D. L. R. 202: 54 0. L. R. 243 : 
rsew.. fl923) 2 D. L. R. 5’a ; 52 
0. L. R 124.— CAN 

so. Menial suffering insufficient .] — 
Mental softerlng caused by a deft, will 


not support an action for damages in 
the absence of some injuria to pltf. — 
Edmonds v. Armsthono Funeral 
Home, Ltd., [1930] 3 W. W. R. 649 ; 
25 Alta. L. R. 173 ; [1931] 1 D. L. B. 
676.-— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— B 

258 U. .}— ^If a person who, by 

virtue of his position or influence, has 
power to carry out bis design, attempts, 
without iustifioation, to prevent, 5: 
succeeds In preventing by threats to 
or speoia) influence upon a workman's 
empioyerp, or would-be employers, 
such workman from obtaining or 
bolding employment in bis calling, 
such workman suffers damage thereby, 

s 


then that person is liable to the work- 
man for such damage. — Thompson v. 
Hvall 5c Cunningham, [1924] 4 
D L. R. 778 ; 3 W. W. R. 524.— CAN. 

266 U. .] — Pltf. 00 ., a manu- 

facturer of newsprint, brought this 
action against other manufacturers 
of the same articles for a declaration 
that such of defts. as supplied less than 
their proper share of newsprint to 
Oanadmn publishers during the years 
1918 & 1919, were liable to pay to pltf. 
oo. the loss suffered by it in suppling 
more than its proper share during the 
two years & asked for an account 
payment. The claim was based upon 
on alleged agreement between the 
parties & also upon orders alleged to 
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257b« — A number of discharged sailors 

entered into a partnership according to the 
terms of which the sail ox's were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pltfs., 
who were members of the co., complained 
that the deft, had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amcnd- 

* ment it was further alleged that deft, had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were breaking 
a contract with pltfs. : — Held : assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft, of a sub- 
sisting contract which one party, at all 
events, is still willing & able to perform ; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay. — Long v. Smithson (1918), 88 
L. J. K. B. 223 ; 118 L. T. 678 ; 62 Sol. Jo. 
472, D. C. 

Annotation Refd. Said r. Butt, fl920] 3 K. B. 497. 

258. Annotations : — Consd. Pontardavre R.D.C. tn 
Moore-Gwyn, [1920] 1 Ch. 656. Refd. 

Steam r. Prentice, [1919] 1 K. B. 394 ; 

Edwards v. Birmingham Navigations, [19241 
1 K. B. 341. 

259a. Damage by rats.] — A firm of artidcial 

manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining premises was a farmer. The rats 
made runs between the factory & the fields 
& entered the farmer’b land, & damaged his 
crops. The business had been carried on for 
at least tlurty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in i>ast 
years, or anything to show that an Increase 
whicli had actually taken place in the num- 
bers of the rate w^as due to anything done by 
the manufa( turei*s. In an action by the 
farmer against the manufacturers : — Held : 
in the absence of evidence showing that there 


had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts*, pltf. could 
not maintain an action for damages. — 
Stearn V, Prentice Brothers, Ltd., [1919] 
1 K. B. 394 ; 88 L. J. K. B. 422 ; 120 L. T. 
445 ; 35 T. L. K. 207 ; 63 Sol. Jo. 229 ; 17 
L. G. K. 142, D. 0. 

261. Add. Annotaiiort : — Refd. Ware &; De Fre- 
ville V. Motor Trade Abbocd., [1921] 3 K. B. 
40. 

262. Add. Annotations : — Apld. The Moliere (1924), 
41 T. L. IL 154. Refd. Kent v* Atkinson, 
[1923] P. 142. 

263. Add. Annotation : — Retd. Kent v. Atkinson, 
[1923] P. 142. 

264. Add. Annotations : — Refd. Barnett v. Cohen, 
[1921 1 2 K. B. 461 ; Kent v. Atkinson, [1923] 
P. 142. 

265. Add. Annotation : — Refd. Nunan v. Southern 
By., [1924] 1 K. B. 223. 

266. Add. Annotations : — Consd. Bradford Corpn. 
V. Webster, [1920] 2 K. B. 136. Apld. The 
Moliere (1924), 41 T. L. B. 154. Refd. 
Baker r. Dalgleish S.R. Co., [1922] 1 K. B. 30 ; 
The Edison, [1932] P. 52. 

268. Annotations : — Consd. Weld-Blundeil v. Ste- 
ydiens, [1919] 1 K. B. 620. Refd. Bradstreets 
British, Ltd. v. Mitchell (1932), 48 T. L. B. 
670. 

274a. Procuring Judgment for debt already paid — 
No malice.] — Pltf., a chemist, ow^ed defts. a 
debt of £3 11.9. 4d., & paid it. Defts. over- 
looked iiio fact of this payment &. issued 
civil process against pltf. who, when served, 
pointed out to defts. their mistake. Defts. 
apologised & wrote : “We are immediately 
communicating with our agency. “ On the 
day of trial defts., the then pltfs., appeared 
by a solr. & obtained judgment for £3 1 Is. Ad. 
Pltf., the then deft., did not attend or appear. 
The fact of the judgment was published in a 
county newspaper. About eight months 
later the judgment, at the instance of the 
present pltf. was set aside. Pltf. brought 
an action claiming (inter alia) damages in 
tort against defts. for i)rocuring tliis judg- 


have been made by the Paper Comp- 
troller appointed by the Canadian 
Government in Nov. 1917; — Held: 
although pltf. CO. sustained a Rnb> 
Btantlal loss of profit by reason of its 
having been compelled by the Govern- 
ment to supply the Western Canadian 
publishers with newsprint at prices 
fixed by the Comptroller when it could 
have been sold to limited states cus- 
tomers at higher prices, & was thus 
compelled to bear the burden, which 
shoiild have been shored by some of 
defts. the ct. bad no jurisdiction to 
compel an adjiLstment of idtf. co.'h 
claim by those defts. who shirked their 
fair share of the burden. — F oht 
Frances Pulp Co. v. Spanish River 
PuiJ> Co., [1928] 1 D. L. U. 753 ; 01 
O. L. B. .512: am., fl929] 4 I). R. P. 
192 ; 04 O. L. B. 148 : rcasd., flOSlJ 
2 D. L. B. 97, P. C.— CAN. 

867 i. 1 — Where a workman 

who has been suspended by his em- 
ployers suffers damage as a result of 
two or more person*- con«piring with 
out JUf.tificat(on, to Induce the empioy* 
ero not to reinstate him. he has a right 
of action against them. — T hompson v. 
By ALL Sc Cunningham. [1924] 4 
D. L. R. 778 ; 3 W. W. R. 624.— CAN. 


PART II. SECT. 3. SUB-SECT. 2.— C. 

258 li. Heightened fence .] — 

Applt. & resp. owned & resided upon 
adjoining properties. In 192.5 resp. 
erected an 8 ft. Iron fence or hoarding 
on the boundary between the pro- 
perties. In 1929 resp. raised the fence 
to a height of 1 8 ft. in order to shield 
his lavatory from the view of an attic 
window which applt. had erected. On 
the day the work of heightening was 
started applt. notified resp. that, as 
the fence could not be erected without 
a trespass being committed, he would 
sue for damages if the work were pro- 
ceeded with. A few days later applt. 
obtained an Interdict restraining resp. 
from trespassing on bis land. Applt. 
then Instituted the present action, 
claiming damages on the mund that 
resp. had maliciously by himself, his 
servante and/or workmen trespassed 
upon the land for the purpose of 
erecting a hoarding on the boundary. 
It was proved that on one occasion a 

g iece of timber foil upon applt . *8 land 
: was Immediately removed by the 
workmen: — Held: (1) although the 
heightening of the fence depreciated 
the value of applt. 's propeity, applt, 
could not recover damages, even if the 
work hod been done maliciously ; 

6 


(2) as rosp. had not trespassed under 
a claim of right & had not insolently or 
defiantly insisted upon going on applt. *8 
land, uppit. was not entiti(;u to succeed. 
— Vanston V. Frost, f 19301 W. L. B. 
121.-— S. AF. 

PART II. SECT. 3, SUB-SECT. 2.— E. 

n i. Expulsion from member- 

ship of Church,] — Toews v. Isaac 
(No. 2), [1931] 2 W. W. R. 48; 39 
Man. L. R. 436 ; 2 D. L. R. 819.— CAN. 

•p. Goods claimed from tenant — 
Refuml of cuicess by landlord. | — 
Bonnell V. Ferris, [19291 1 D. L. R. 
640 ; 60 N. S. R. 297.— -CAN. 

sq. Interference xoiih privaxyif .] — A 
right to privacy Is not an Inherent right 
of a party & can arise only by express 
usage, by grant or by special permission. 
Whore, tlierefore, pltf. brought a suit 
for the closing of certain windows 
opened by deft, in a newly constructed 
second storey of his bouse which was 
adjoining pltf.’s on the ground that 
the female apartments of pltf.'s house 
were overlooked & his privacy was 
destroyed : — Hdd : pltf.’s claim could 
not siiooeed. — K esbo 8ahu v, Musam- 
MAT Muktakiman (1981), I. L. R. 10 
Pat. 280.— IND. 
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ment. Pltf. in bis evidence stated that bis 
profits duiii^ the year following tbe judgment 
were diminisbed by £95, & during the next 
year by £105. He attributed this falling 
off to tbe judgment & its publication : — 
Held: tbe cause of action in tort, if any, 
was the malicious issue of civil process 
agamst pltf. There was no evidence of 
malice, & tbe supposed damages were 
irrecoverable. — Cokbett v, Burge, Warren 
& Bidgley, Ltd. (1032), 48 T. L. B. 626. 

283. Add* Annotation : — ^Refd. Friem Barnet U. 0. 
V. Adams, [1927] 2 Cb. 25. 

296. Annotation : — Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 

303a. Breach of contract — Onus of proof.] — The 

burden of proving that a breach of contract 
falls within the principle of de minimis non 
curat lex is on the party seeking to excuse the 
breach. — Bonaasbn (E. A.) & Son v, Arcos, 
Ltd. (1932), 48 T. L. B. 356 ; 37 Com. Cas. 
291. C. A. 

304. Add* Annotation : — Refd. Everett v* Byder 
(1926), 135 L. T. 302. 


310. Annotations : — Generally^ Refd. A.-G. r. Sewell 
(1918), 88 L. J. K. B. 425; Boultwoodv. 
Paignton U. D. 0. (1928), 92 .T. P. 98. 

320. Add. Annotations : — Consd. Its Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. Refd. James v. 
British Goner^ Insce., [1927] 2 K. B. 311 ; 
Boyal Exchange Assce. v. Hope, [1928] Ch. 
179 ; Be Collier, [1930] 2 Ch. 37 ; Cousins 
V. Sun Life Assurance Society (1932), 48 
T. L. B. 614. 

323. Add. Annotation : — Consd. Be Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. 

325. Add. Annotations : — Consd. Wylie v. Lawrence 
Wright Music Co. (1932), 96 J. P. 156. 
Refd. Foster v. Driscoll, Lindsav v. Attficld, 
Lindsay v. Driscoll, [1929] 1 K. B. 470, 

326. Add. Annotations : — Apld. Wild v. Simpson, 
[1919] 2 K. B. 544. Consd. Lipton v. Powell, 
[1921] 2 K. B. 51. 

328. Add. Annotation : — Refd. British Oxygen Co. 
V. Liquid Air, [1925] Ch. 383. 

332. Add. Annoiaiioji : — Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

333. Add. Anyioiation : — Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 


Part Ml. — Who may 

338. Add. Annotation : — Refd. Bex Co. & Rex 
Besearch CJorpn. v. Muirhead & Comptroller- 
General of Patents (1026), 44 B. P. C. 38. 

340. Add. Annotations : — Refd. The Coaster (1922), 

91 L. J. P, 145 ; Page v. Scottish Insce. 
Corpn. (1929), 98 L. J. K. B. 308 ; AUge- 
meine Versicherungs-Gesellschaft Helvertia I 
V. German Property Administrator, [1931] | 

1 K. B. 672 ; Ellerbeck Collieries, Ltd. r. 1 
Combill Insurance Co,, [1932] 1 K. 13. 401. ! 

345. Add. Annotation Refd. Rc Phillips, Public' j 
Trustee r. Mayer (1931), 76 Sol. Jo. 10. 

354. Add. Annotation Soviet Republics 

Dnion v. Belaiew (1925), 42 T. L. B. 21. 

360. Add. Ayinotaiion : — Refd. Aksiouairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 

1 K. B. 450. 

360a. Recognised, if acknowledged here.] — Where 
a revolution has taken place in a foreign 
country & the new Govt, has been recognised 
as the de jure Soverengn of that country by 
our Govt., that new Govt, is entitled to the 
possession & custody in England of records 
&. State archives deposited here before the 
revolution by the old Govt. — Soviet So- 
ciAUST Republics Union v. Onou (1925), 

69 Sol. Jo. 676. 

863. Add. Annotations : — Refd. Aksionairnoye Ob- 
schestvo A. M. Luther Sagor, [1921] 1 
K. B. 456 ; Soviet Republics Union v. 
Belaiew (1025), 42 T. L. R. 21. 

Seea. Action by procurator — Validity of 

appointment.] — Pltf ., the Spanish ambassador, 
brought an action, as procurator for all the 


Sue and be Sued. 

King of Spain’s subjects, to recover two 
ships other goods seized by deft. : — Held : 

(1) no man can make a procurator for 
another ; therefore the King could not make 
a procurator for all or any of his subjects ; 

(2) the office of ambassador did not include 
a procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King. — Acuna v. 
Bingley (1016), Hob. 78, 113 ; 80 E. B. 263. 

Annotaiums : — Ar to (2) Consd. Hullott r. Spain (1828); 2 
B!l, N. S. 31. FoUd. I'eueclo u. Johnson (1873), 22 W. R. 
103. Oenerally. Refd. Brunswick v. Hanover (1844), 13 
L. J. Ch. 107. 

366b. Action by minister plenipotentiary.] — 

A demurrer allowed to a bill filed by the 
agent duly authorised, & minister pleni- 
potentiary of a foreign state, in respect of 
rights of such state, on the ground that the 
st^te was not properly represented. — 
Schneider v. Lizardi (1846). 9 Beav. 461 ; 
15 L. J. Ch. 435 ; 50 E. R. 421. 

Annotation : — Folld. Penedo (Baron) v. Johnson (1873), 29 
L. T. 452. 

300 c. Claim under unregistered bill of sale.] — 

To a bill filod by the Charg4 d’ Affaires of the 
Brazilian Govt, in this country, in Ids own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon which a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt, secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
ground that the minister could not sue in 
his own name was allowed. — Penedo (Baron) 
V. Johnson (1873), 29 L. T. 452 ; 22 W. B. 
103. 


PART 11. SECT. 6. 

326 Iv. jgreemeni to prosecute 

third party.] — Pltf. was in a position 
<0 give ovidenoe that one B. was Im- 
plicated with him in the illegal manu- 
facture of alcohol. Deft. L.. who was 
alleged to be acting not only on bis 
own behalf but also on behalf of his 


co-defts., all of whom woi'c said to have 
reasons for wisiilug to be revenged on 
B., agreed with pltf. to pay him for 
said evidence on the conviction of B., 
the remunemtion to be on a sliding 
scale In accordance with the severity 
of the sentence obtained by pltf. 'a 
evidence. Part payment was made 
under the contract & pltf. sued for the 


balance ; B. having boon convicted 
Held : the contract was xmlawful as 
against public policy, &, therefore, 
xmenforceable. — S ymington v. Van- 
couvEii Breweries, Ltd. & Riefel, 
{19311 1 W. W. R. 410; 43 B. 0. R. 
388; 1 D. L. R. 935; affp., [19303 
3 W. W. R. 19 ; 4 D. L. R. 1023.— 
CAN. 



OaiM 868— 887ft. Ekglish akd Empire 

868. Annotaiion : — Consd. Duff Development Oo 
V. Kelantan Government, [1928] 1 Oh. 385. 

372. Add. Annotation : — Refd. Duff Development 
Co. V. Kelantan Government, [1924] A. 0. 797. 

376. Anno^o^ton^ ; — ^Refd. The Tervaete (1922), 
128 L. T. 176 ; Dull Development Co. v. 
Kelantan Government, [1923] 1 Ch. 385 ; 
Duff Development Co. v. Kelantan Govern- 
ment, [1924] A. 0. 797 ; Re. Bjomstad A 
Ouse Shipping Co., [1924] 2 K. B. 673. 

376. Add* Annxftaiion: — As to (2) FoUd. Soviet 
Republics Union t^. Belaiew (1925), 42 
T. L. R. 21. 

376a. .] — A foreign Sovereign suing in 

the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 
tion of the relief claimed by him can be taken 
against him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 
counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out. — South Ajfuican Republic v. 
COMPAGNIE PrANCO-BeLGE DU OhEMIN DE 
Per DU Nord, [1898] 1 Ch. 190 ; 77 L. T. 
655 ; 46 W. R. 161 ; 14 T. L, B. 65 ; 42 
Sol. Jo. 66. 

Annotaiions : — Coxuld. Duff Development Co. p. Kelantan 
Government, [lil241 A. C. 797. Refd. Re Suarez, Suarez 
p. Suarez, [1918] 1 Ch. 176 ; The Torvaete. [1922] P. 259 ; 
Soviet Republics Union v. Belaiew (1925), 42 T. L. R. 21. 

376b. .] — In 1916 a Russian Govt. 

Committee, of which deft, was a member, 
was set up in London by the Imperial 
Russian Govt. & continued by its successor, 
the Russian Provisional Govt., & the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which relate to those obligations & were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by the Charg4 d’ Affaires of the 
Russian Provincial Govt., & deft, became 
president of the board. The documents had 
become the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
were still in the possession of deft. Certain 
actions were pending against deft, as a 
member of the Russian Govt. Committee 
with regard to the transactions to which the 
documents related. Pltfs. claimed the de- 
livery up of the documents, A deft, contended 
that he was entitled to a lien on the docu- 
ments imtil he had received an indemnity in 
respect of the other actions, &> he set up the 
contention by way of defence & counter- 
claim : — Held : although where a sovereign 
state was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, Sc as the indemnity 
sought by deft, was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
r^ppect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim failed. — Soviet Republics 
Union v. Belaiew (1926), 134 U T. 64; 
42 T. L. R, 21. 


Digest Supplement. 

888. Add* AnnfdaHon : — Raid. Soviet Bepublios 
Union v. Belaiew (1926). 42 T. L. E. 21. 

887. Add. Annotations: — Consd. Compania Mer- 
cantil Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd. Re 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 176 ; 
The (^gara, [1919] P. 95 ; The Porto 
Alexandre, [1920] P. 80 ; Duff Development 
Co. V. Kelantan Government Sc Colonies 
Crown Agents (1922), 39 T. L. R. 96 ; Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797. 

887a. Notwithstanding restrictions on exercise 

of sovereign rights.]— (1) It is ,the settled 
practice of the ct. to take judicial notice of 
the status of any foreign Govt., Sc for that 
purpose, in any case of uncertainty, to seek 
information from a Secretary of State ; Sc 
the information so received is conclusive. 

(2) A Govt, recognised as sovereign bvHis 
Majesty’s Govt, is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt, 
of Kelantan granted to ax>plt. co. certain 
mining Sc other rights to be exercised in that 
State, S: the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes having arisen 
as to the effect of the deed, they wore referred 
to an arbitrator, who made an award in 
favour of the co. Sc directed the Govt, to pay 
the costs of the arbn. In Dec. 1921, the 
Govt, applied to the Ch. Div., under Arbn. 
Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1922, the CO. obtained from the K. B. Div., 
under sect. 12 of the Act. an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, Sc received in i*eply 
an official letter stating that Kelantan was 
an independent State Sc its Sultan the 
sovereign ruler thereof. Sc that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating the relations between the Sultan 
Sc the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power except through the medium 
of the King, & in all matters of administm- 
tion, other than those touching the Moham- 
medan religion Sc Malay custom, to follow 
the advice of an adviser appointed by the 
King: — Held: (1) the statement in the 
letter as to the sovereignty of Kelantan Sc 
its rulers was not intended to be qualified by 
the terms of the agreement, Sc the letter was 
conclusive; (3) the Govt, of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award. — DUFF Deveixjpmbnt Co. v. 
Kelantan Government, [1924] A. 0. 797 ; 
93 L. J. Ch. 843 ; 131 L. T. 676 ; 40 T. L. R. 
666 ; 68 Sol. Jo. 659, H. L. 

Annf4afi(m(i:—As to (1) Apld. Engelk© t». Musmann, (1028) 
A. 0. 433. B^d. Mu<*manor. Kiigelke (1827), 96 L. J. K. B. 
884. As to (8) Bdid. Dlddnaoti «. Del Solar (1986), 45 
T. L. R, 687. 
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888* Annotation : — ^Refd. Duft Development Go. 
V* Kelantan Government, [1924] A. C. 797. 

889. Add, Annotation : — Consd. Soviet Republic 
Gnion v. Belalew (1926), 42 T. L. R. 21. 

390. Add, Annotations : — Retd. The Tervaete, 
[1922] P. 259 ; Duff Development Co. v, 
Kelantan Gk)vernment, [1923] 1 Ch. 385. 

892. Add, Annoialiona : — Retd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921 ] 3 K. B. 
532; The Tervaete, [1922] P. 269; Duff 
Development Co. v, Kelantan Government, 
[1923] 1 Ch. 385 ; The Jupiter (1924), 93 
L. J. P. 166; TIjc Jupiter (No. 3) (1927), 137 
L. T. 333. 

892a. -,] — (1) Tn proceedings in the cts. 

of this country by or against the ruler of a 
colonial State whose status is di8X)uted a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by 
documents which are appended to it. ^ 

In an arbn. in this country between pltf. 
co. & the Govt, of Kelantan an award was 
made in favour of the co. with costs. The 
Govt, of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt, of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt, of Kelantan & the 
Crown agents appeared together & contended 
that Kelantan was an independent sovereign 
State & the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State: — Held: (2) although the 
Govt, of Kelantan had, by initiating proceed- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(3) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt, within the jurisdiction. 
— Duff Development Co. v, Kelantan 
Government, (1923] 1 Ch. 385 ; 92 L, J. Ch. 
27.3 ; 129 h, T. 290 ; 39 T. L. R. 187 ; 67 
Sol. Jo. 260, C. A. 


Part IV. — Conditions 

412a. Sweepstake — Stewards’ decision.] -Uipkiani 
BuRNEn% [1932] W. N. 248 ; 174 L. T. Jo. 
467 ; 74 L. Jo. 405, P. C. 

425. Add, Annotations : — Consd. Joachimson v. i 
Swiss Bank Corpn., [1921] 3 K. B, 110. 
Refd. Bradford Old Bank v, Sutcliffe, [1918] 

2 KB, 833 

428. Add, Annotation : — ^Refd. Bradford Old Bank, 
Ltd. v. Sutcliffe (1918), 84 T. L. R. 619. 


PART rv. SECT. 2. 

•o. Consent of suverviaors — C^m- 
struetion of local Act — Action hy 
“ GfcdUor FFAo w.]— Sect. 4 oX o, 73. 
1927, au Act rospooUng the City of 
Swift Current, provides that Uurliig a 
certain period no “ creditor ** shall 
commence a action or other 


893. Add, AnnoiaUons : — Refd. The Porto Alex- 
andre (1919), 89 L, J. P. 97 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 

S08a* .] — ^A sovereign independent State 

does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. a.s regards matters 
arising out of the contract ; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the forei^ coimtry. — Compania Mebcan* 
TIL Argentina v. United States Shipping 
Board (1924), 93 Ti. J. K. B. 816 ; 131 L. T. 
388 ; 40 T. L. R 601 , 68 Sol. Jo. 666, C. A. 

893b. .] — Dupp Development Co. v. 

Kelantan Government, No. 392a, ante, 

393c. .] — Drpp Development Co. v, 

Kelantan Government, No. 387a, ante, 

394. Add, Annotations : — Refd. Re Suarez, Suarez 
V , Suarez, [1918] 1 Ch. 176; The Gagara, 
[1919] P. 95; The Porto Alexandre, [1920] 
P. 30 ; Duff Development Co. v, Kelantan 
Government (1922), 39 T. L. R. 96 ; Duff 
Development Co. v, Kelantan Government, 
[1924] A. C. 797 ; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816. 

403. Add, Annotation : — Generally j Refd. Soviet 
Republics Union v, Belaiew (1925), 134 
L. T. 64. 

406. Add. Annotations : — Consd. Duff Develop- 
ment Co. V. Kelantan Government, [1924] 
A. C. 797. Refd. Re Suarez, Suarez v, 
Suarez, [1918] 1 Ch. 176 ; The Gagara, [1919] 
P, 95 ; The Porto Alexandre, [1920] P. 30 ; 
Duff Development Co. v, Kelantan Govern- 
ment (1922), 39 T. L. R. 96 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 

407a. .} — Duff Development Co. v. 

Kelantan Government. No. 392a, ante, 

407b. .1 — Duff Development Co, v, 

Kelantan Governbirnt, No. 387a. ante, 

409, Add, Annotations : — Refd. Aksionairnoye Ob- 
sohestvo A. M. Luther v, Sagor, [1921] 1 
K. B. 456 ; Duff Development Co. v. Kelantnn 
Government, [1923] I Ch. 385 ; Duff Develop- 
ment Co. V , Kelantan Government, [1924] 
A. C. 797. 


Precedent to Action. 

430. Add.. A7inotationa : — Consd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v, Sutcliffe, [1918] 
2 K. B. 833. 

434. Add. Annotations : — Refd. Bradford Old Bank 
V . Sutcliffe, [1918] 2 K. B. 833 ; Joachimson 
V . Swiss Bai^ Corpn., [1921] 3 K. B. 110. 

436. Add, Citation .*—11 L. J. Q. B, 87. 


proceediiig ” against the city without 
the written consent of the “ super- 
visors,” & sect. 2 deftnea ** creditor ” 
as a t>erson, firm, etc., ” now having, or 
who may hereafter have, any action, 
cause of action, debt, account, 
covenant, oontmot, claim or demand 
whatsoever, against the city ” : — 
/feW .* d^nition of ** creditor ” is 
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wide enough to include a person having 
a cause of action founded only on tort. 

Bbiswangkr V , Swift Curbext, 
[1930] 3 W. W. R. 519: [1931] 1 

1). L. 11. 407 ; 25 S. L. R. Ml ; 12 
C. B. B. 133 ; affg., [1930] 4 D. L. R. 
1081 ; 2 W. W. R. 59 ; 24 S. L. R. 
453,—- CAN. 
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448. Add. Annoiaiion : — Refd. Bradford Old Bank 
i\ Sutcliffe, [1918] 2 K. B. 833. 

461. Add, Annotations : — Consd. Joacliimson v, 
Swiss Bank CJorpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 833. 


Part V. — Suspension 

496. Add. Annoiaiion : — Refd. Admiralty Comrs. 
V, S.S. Amerika, [1917] A. 0. 38. 

497a. .] — If the pai’ty know that he has 

been robbed of the goods, he must, in order 
to obtain restitution, first prosecute the 
felon. — Harris v. Shaw (1736), Lee ienip. 
Hard. 349 ; 95 B. R. 226. 

Annotation: — Refd. Wells v. Abrahams (1872), L. R. 7 
Q. B. 554. 


462. Add. Annotation: — As to (i) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 

463. Add. Annotation: — Consd. Bradford Old 
Bank v. SutcUffe, [1918] 2 K. B. 833. 

480. Add “For fuU anns., see S. 0., No. 176, 
ante.** 


of Right of Action. 

607. Add. AnnoMion : — Refd. Admiralty Oomrs. 

V. S.S. Amerika, [1917] A. 0. 38. 

516. Add. Annotation : — Refd. Canvey Island 
Cotnrs. V. Preody (1921), 91 L. J. Oh. 203. 
640. Add. Annotations: — Refd. Weld-Blundell v. 
Stephens, [1919] 1 K. B. 620 ; Samuel v. 
Dumas, [1924] A. C, 431 ; Pailln v. Northern 
Employers Mutual Indemnity Co., [1925] 
2 K. B. 73. 


Part VIII.— MaintenancI and Champerty. 


649. Add. Annoioiions : — Expld. Neville v. London 
“Express’* Newspaper, [1919] A. C. 368. 
Refd. Ford v. Radford (1920), 36 T. L. R. 
658. 

551. Add. AniiotaHon : — Consd. Neville ix>ndon 
“ Express ’’ Newspaper, [1919] A. C. 368. 

552. Add. Annoiaiion : — Refd. Neville v. Ix)ndon 
“ Express *’ Newspaper, [1919] A. C. 368. 


656. Add. Citation After “ [1917] 2 K. B. 564, 
0. A.** add “ On appeal, [1919] A. C. 368, 
H. L.,** & after “ 560** add “561a, 7l9a.** 
Add Annotation: — Refd. Wiggins v. liavy 
(1928), 44 T. L. R. 721. 

557. Add. Annotation : — Refd. Neville v. London 
“ Express*’ Newspaper, [1919] A. 0. 368. 

658, Add. Annoiaiion : — Consd. Neville v, London 
“ Express’* Newspaper, [1919] A. C. 368. 


PART V. SECT. 4, SUB-SECT. J. 

498 U. Claim under Crimi- 

nal Ininries Code of Ireland,] — The 
rule or doctrine that no civil remedy 
will lie a^^ainst tlie perpetrators of i« 
felonious act until they have been 
prosecuted to conviction la not 
applicable to a claim for compensation 
under CSriminaJ Injuries Code of 
Ireland for goods stolen In the course 
of rioting. — T ylkr v. Cork Countv 
Council, (1921] 2 1. U. 8.— IR. 

499 {. J — A criminal charge 

was laid by pltf. bank against deft, in 
respect of 41,800 which the bank 
alleged it liad overpaid deft. Before 
decision in the cjiminaJ trial had been 
given, pltfs. instituted an action to 
recover the money. It was contended 
on behalf of deft, that immediately the 
evidence disclosed a criminal otfcncc 
on the part of deft., which had not been 
prosecuted to conviction or acquittal, 
pltfs. should not have been allowed to 
proceed with the action, but should 
iiave been non-sultcd : — Held : as a 
criminal prosecution had actually been 
carried through, even though tlie 
decision was under advisement, the 
action could l>e maintained. — S tan- 
dard Bank of Canada v. Shuf.n Waii, 
[191 9] I W. W. R. 580 ; 20 B. C. R. 
441.— CAN. 

499 li. .] — Where, in an 

action for assault & battery, pltf. 

E roves that the injury caused grievous 
odily harm, pltf. will bo nonsultoil 
unless it appears that proceedings have 
been taken against deft, for the 
oriinlnal offence. — S chohl v. Ka\ 
(1862), 10 N. B. It. (5 All.) 24^.— CAN. 

604 Ui. .3— No 

hard & fast rule can bo laid down to 
Indicate the considerations by which 
a ct. ought to be guidod in considering 
the question of the stay of a criminal 
proceeding, pending the disposal of a 
civil suit, & each case must be deter- 
mined upon its own facts. Even if 
some or all the matters materially In 


issue are the same, that in itself cannot 
bo a reason for stayinia: the criminal 
proceedings. One test is whet tier the 

{ irosecution is public or private. Where 
t is public the ct. as a rule would not 
stay criminal proceedings. — Gopal- 
OHANDRA CHAKRAVARTI V, KiNO EM- 
PEROR (1.929), I. h. 11. 67; Calc. 558.— 
IND. 


604 Iv. .] — The rule 

that whore pltf. sues in respect of a 
wi-ong which Is a tort & also a felony, 
deft, should lie prosecuted lu rospeot of 
the felony before the cl vil action is heard, 
does not wake such crimlnaJ prosecu- 
tion an incliKpcnsablo condition prece- 
dent to the right to maintain the .civil 
action. In its modern application the 
rule is merely suspensory of the civil 
rlgiits, & is subject to the exercise of 
Judicial discretion. In exercising sucJi 
discretion the ct. may consider cirourn- 
stancos, such os the Infancy, Ignorance, 
or poverty of pltf,, which may afford 
excuse for the failure to prosecute in 
resxiect of the felony. Where pltf. has 
obtained a verdict in the civil action, 
the ct., on motion for a now trial or for 
Judgment, may consider the circum- 
stance that between verdict & motion 
deft. lias been prosecuted In respect of 
the felony. — Carlisle v. Gnu (No. 2), 
[1918] 2 I. U. 442.— IR. 


504 V. . ) — On Aug. 

12, 1920, an Information for theft was 
laid by defts. against pltf. On Aug. 23, 
1920, pltf. began an action in a division 
ct. against defts. to recover $99 for 
wages ; on Aug. 30, defts. counter- 
claimed lu tlio division ct. action for 
money .t tickets amounting to $202.74, 
fraudulently & without colour of 
right converted by pltf. to his own 
use, the subject of conversion being 
the same as that In respect of wlilch the 
criminal charge was made ; on Sept. 22 
pltf. was committed for trial on the 
criminal charge, & on Sept. 30, a 
true bill was found against him in the 
sessions. On a subsequent day tlie 
judge of the division ct. beard argu- 
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rnont as to whether tlie action should 
be proceeded with before the criminal 
charge was taken up ; bo decided that 
it should, 6z fixed a day for trial, but 
on Vec. 10, 1920, neither the action 
nor the criminal proceeding having 
been tried, an order was made by a 
judge of tlio Supreme Ct. of Ontario, 
upon the application of defts., pro- 
hibiting the fudge of the division court 
from proceeding in the action until 
after the final disposition of the crimi- 
nal prosecution, l^ltf. appealed from 
this order, & before the eooipletion of 
the argument of the appeal pltf. w'as 
tried upon the criminal charge & 
acquitted ; — Held : the division ct. 
Judge bad the right, the claim ^ 
counterclaim being within the jurh- 
dlotion of the ct., to stay proceedings 
or othenviso deal with the case ; & 
prohibition did not lie, even if the 
judge erred in the conclusion to which 
he came. — lie Bryant v. City Dairy 
Co. (1921), 04 D. h. II. 283 ; 37 Can. 
CTlm. Cos. 405 ; 50 O. L. R. 40.— CAN. 

604 vi. — . ) -Tile rule 

that wliero an injury constitutes both 
a civil wrong & a felony the civil 
remedy la suspended until after 
prosecution does not apply whore the 
offences disclosed by tne civil action 
aro offences under the Code, or, if only 
common law offences, are offences 
wlxich could not at any time have boon 
classlflod as felonies. — Porter v. Sol- 
LOWAY & Co., Ltd., [1930 j 

2G Alta. L. K. 150.— CAN. 


PART V. SECT. 4. SUB-SECT. 3.— C. 

sp. Civil action against company — ' 
Prosecution of directors.] — On appeal 
from an order staying a civil ootioii 
against an Inoorporabod oo. until a 
criminal prosecution against certain 
officers thereof should be dlsposcHl of : 
— Held : the appeal should be alloweil. 
— MaOKEE V. SOLLOWAY, MILLS & CO., 
Ltd. (No. 3), [19311 2 W. W. 11. 926 ; 
4 D. L. It. 417 ; 44 13. C. R. 401.— CAN. 
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669. Add, Annoiations : — Consd. Neville v, London 
** Express •' Newspaper^ [1910] A. 0. 868. 
Refd. Weld-Blundell v, Stephens, [1919] 1 

K, B. 620 ; Hickman v, Kent or Romney 
Marsh Sheep breeders* Assocn. (1920), 80 
T. L. R. 628. 

660. For the existing paragraph substitute the 
following pai'agraph : — 

j — (I) The success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 
will not lie in the absence of proof of special 
damage. — N eville r. London Express ** 
Newspaper, Ltd., [1919] A. 0. 868; 88 

L. J. K. B. 282 ; 120 L. T. 299 ; 85 T. L. R. 
107 ; 63 Sol. Jo. 218, H. L. 

Annotations : — As to (2) Folld. Hickman v. Kent or Romney 
Marsh Sheepbreeders Asaoon. (1920), 37 T. L. R. 163. 
Apld. Wigrsrins v. Lavy (1928), 44 T. L. R. 721. Generally, 
Refd. Wild V, Slnjpson, [1919J 2 K. B. 644 ; Ellis v. 
Torrlnfirton. [1920] 1 K. B. 399. Mentd. Weld-Blundell 
r, Stephens, [1920J A. C. 966. 

561. Annotation : — Aa to (2) Refd. Mack^ v. 
Monks (Preston), [1918] A. C. 59. ^ 

561a. Special damage — Necessity to prove.] — 
Nbvu.le V, London Express ** News- 
paper, Ltd., No. 560, ante, 

561b. .] — Pltf., a member of deft. 

assocn., brought an action against C., the 
secretary, & W., the president, of the assocn., 
for libel in tlie conduct of the business of the 
assocn., &: in the same action C. counter- 
claimed against pitf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for C. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify C. 
& VV. against any liability or costs arising 
from the action against them, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any co8t« of 
the action for which the assocn. would be 
liable should be paid pro ianio out of any 
moneys recovered in the action. Pltf. then 
brought an action against the assocn. for 
maintenance & champeity, & other relief ; — 
Held: (1) chami>erty being a form of 
maintenance, a decision which applies to 
the ijenus must also apply to the species ; 
(2) pltf. had not proved any special damage, 
& his claim in champerty failed equally 
with his claim in maint<mance. — Hickman r. 
Kent or Romney Marsh Sheepbreeders* 
Assocn. (1920), as reported in 151 L. T. Jo. 5, 
0. A. 

666. Add, Annotation : — Refd. Neville v, London 
“ Express ** Newspaper, [1919] A. C. 368. 

669. Add, Annotation : — Consd. Neville v, London 
“ Express ** Newspaper, [1919] A. C. 368. 


676. Annotations : — ^For “ For full anns., see ’* 
read “ Mentd. Williams v. Page (No. 4) 
(1859), 28 Beav. 148.’* 

677. Add, Annotation : — Consd. Neville v, London 

Express ** Newspaper, [1919 [A. 0. 368. 

683. Add, Annotations : — Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Ford v, Radford (1920), 36 T. L. R. 658. 

584a. Special damage — Necessity to prove.] — Hick- 
man V, Kent or Romney Marsh Sheep- 
breeders* Assocn., No. 561b, ante, 

686. Add, Annotation : — Refd. Ford v, Radford 
(1920), 36 T. L. R. 658. 

589. Add, Annotation Refd. Parkinson v. College 
of Ambulance Harrison, [1925] 2 K. B. 1. 

590. Add, Annoiaiions : — Apld. Ford v, Radford 
(1920), 36 T. L. R. 658. Refd. NeviUe v. 
London “ Express *’ Newspaper, [1919] A. C. 
368. 

592. Add, Annotation : — Refd. Ford v, Radford 
(1920), 38 T. L. R. 658. 

594. Add. Annotation : — Refd. Wild v. Simpson, 
[1919] 2 K. B. 544. 

698a. Percentage.] — Pltf. was retained 

by deft, to act as his solr. in an action brought 
against him. Deft, had a counterclaim, <&:, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering more than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft, for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pltf. in that action. Deft, lost the action, 
&i> his solr. sued him for the costs ; — Held : 
pltf. could not recover as (1) (Bankes, L.J.) 
the agreement was champertous, & its olTect 
was to make it an essential part of pltf. *8 
cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 
(2) (Atkin, L.J.) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his services lawfully, & consequently 
be could not recover on a quantum meruit, — 
Wild r. Simpson, [1919] 2 K. B. 544 ; 88 
L. J. K. B. 1085 ; 121 L. T. 326 ; 35 T. L. R. 
670 ; 63 Sol. Jo. 625, C. A. 

.] — Pltf. carried on business as 

the “ Turf Register,” which in a prospectus 
issued by him was called a ” society ” ; but 
he was the sole proprietor of the business, 
though ho described himself in the prospectus 
08 secretary. In consideration of a subscrip- 
tion, 4& of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 


PART Vin. SECT. 1, SUB-SECT. 3. j 

581 lx, .] -One, D,. died 

Bonleas in 1843, loavins him surviving 
three widows, the last of whom died 
In 1894. The widows had from time 
to time made numerous alienations of 
ortioiiB of their hiiHbanrt's estate to 
efts., most of the tranHOctlons being 
evidenced by registered deeds. In 
1900, the present suit for possepsion 
was brought by A., a oollatoral of D. 

^ certain assignees from A., to whom 
he, after the death of the last sur- 
viving widow, had transferred a share 
in the property in consideration of 


their agreeing to supply funds for the 
litiimtion to recover back the land from 
the alienees ; — Held : the English 
rules against champerty & maintenance 
are not in force in India, & agreements 
to finance litigation on couditiou of a 
promise to share in its fruits are not 
against public policy or void & can be 
enforoed, unless they are extortionate 
or otherwise inequitable. — Thakar 
SiNOH t>. Uttam Kaur (1929), I. L. li. 
10 Loll. G13.— IND. 

694 vli. The 

English law of champerty is not in 
force in India & fair agreements to 

11 


share property in litigation with others 
in consideration of their supplying the 
funds for cairying on suits are not 
oppo80<i to public policy, & such agree- 
ments Bhould roc^eive effect except when 
extortionate or inequitable. — Indab 
Singh v. Munshi (1919), I. L. R. 1 
Lah. 124.— IND. 

694 viii. — — An agreement 

to contribute towards the costs of 
law suit in consideration of reoi^iving 
a share in the result of the suit : — 
Held: on the facts to be not rham- 
pertous. — F ellowb-Smith t*. Shanes 
(1926), 46 N. L. R. 168.— 8. AF. 
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provisions of Gaming Acts, were not re- 
coverable. It was agreed between him & 
deft, in the terms of the prospectus, that in 
consideration of pltf. “ putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly is 
to be equally divided between clamant & 
the society.” Pltf. brought an action to 
recover the amounts of debts alleged to have 
been wrongfully collected by deft, in breach 
of the agreement : — Held : the agreement 
was illegal & void, being contrary to public 
policy, & champerious. as there was no com- 
munity of interest between the parties, 
except such as was created by the agreement 
itself, & pltf. could not recover. — Ford v. 
Radford (1920), 36 T. L. R. 658 j 64 Sol. 
Jo. 671. 

601. Add, Annoiations : — Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry.. [1918] 2 K. B. 
251 ; Neville v, Ix)ndon “ Express ” News- 
paper, [1919] A. C. 368 ; Ellis v. Torrington, 
[1920] 1 K. B. 399. 

602. Add, Annotations : — Refd. County Hotel & 
Wine Co. v, L. & N. W. Ry,, [1918] 2 K. B. 
261 ; Ellis V, Torrington, [1920] 1 K. B. .399; 
AUgemeine Versicherungs-Gcsellschaft Hel- 
vetia V, German Property Administrator, 
[1931] 1 K. B. 672. 

603. Annotation ; — As /o (1) Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251. 

604. Annoiations : — Refd. County Hotel & Wine i 

Co. V, L. &; N. W. Ry„ [1918] 2 K. B. 251 ; 
Marsden v. Heyes, [1927] 2 K. B. 1. Refd. 
Gottliffe V, Edelston (19.30), 99 L. J. K. B. | 
547. i 

604a. Assignment of option to take 

lease.] — In 1853 the L. & C. By. Co., the pre 
decessors of deft, co., leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hoti*! thereon. 
The lease contained a covenant by the co. 
with H., his exors., administrators & limited 
assigns that ” the co. & their successors & 
assigns shall permit the tenant or occupier 
of the hotel for the time being & his servants 
to have access to the platforms of the station 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms ” at a rent to be fixed as there 
mentioned, “ in preference to any other 
party.” In 1860 H. granted a sub-lease of 
the hotel premises to B. for 21 years, & the 
co. also granted to B. a lease of the refresh- 
ment rooms for 21 years. In 1866 pltf. co. 
obtained an assignment from B. of his interest 
under these two documents. & an assignment 
from H. of the land comprised in the Tease of 
1853 & “ All & singular other premises com- 
prised in demised by the said recited 
indenture of lease of Aug. 1, 1853.” Prom 
1866 onwards pltfs. managed & conducted 
both hotel A refreshment rooms, & after the 
expiration of the 21 years* term granted by 
the sub-lease of 1860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
1879 defts. succeeded by statute to the 
contracts of the L. A. 0. Ry. Co. On April 2, 


1891, defts. & the CaJedonian Ry. Co. 
demised to pltfs. a plot of land adjacent to 
the hotel for 962 years. The deed recited 
the lease of 1853, & referred to it as the 
” principal indenture ” ; & it also provided 
that ” these presents are without prejudice 
to any of the covenants conditions & agree- 
ments contained in the principal indenture,** 
which were to remain & be in full force. On 
Mar. 24, 1916, defts. gave six months* notice 
to pltfs. to determine their occupation of the 
refreshment rooms. Pltfs. gave up posses- 
sion, & then served a written notice on defts. 
stating their desire to exercise the option 
contained in the lease of 1853, & requesting 
to be informed as to terms. Defts. having 
i^ored the notice, pltfs., on Oct. 16, 1916, 
obtained an express assignment from the 
personal representatives of H., who had 
died in 1876, of ” all that the benefit right 
title & interest, if any, now remaining out- 
standing of or otherwise vested in them or 
any or either of them of & in the railway 
obligations.” Pltfs. claimed (a) a declara- 
<|j;ion that defts. by the lease of 1853 were 
under an obligation to put & keep the 
occupier of pltfs.* hotel in occupation of the 
refreshment rooms, upon the terms of paying 
therefor a fixed market rent ; (6) to have 
such rent fixed under the direction of the 
ct. ; (c) damages for the breach of such 

obligation by defts. : — Held : (1 ) the option 
clause did not run with the land, & pass 
ipso facto by the assignment of the lease of 
1853, as It did not touch or concern the 
thing demised ; (2) the option clause was 

assignable, & was not a covenant merely 
personal to the covenantee ; (3) the benefit 
of this clause was not assigned by the 
deed of 1866, inasmuch as the word 
premises ” therein referred to the land & 
buildings demised, not to ^be option 
clause ; (4) the deed of 1891 was not a fresh 
grant of the option rights to pltfs., & did not 
constitute a binding recognition of pltfs. as 
the assignees of the option clause ; (5) the 
assignment of Oct. 16, 1916, by the personal 
representatives of H., of the option clause 
in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty ; (6) the option clause was void 

for uncertainty ; (7) the option clause was 
ultra vires of the railway co., as it fettered 
injuriously & gravely their obligations of 
performing efficiently their public duties. — 
County Hotel & Wine Co. v. I^ondon & 
North Western Ry. Co., [1918] 2 K. B. 
251 ; 87 L. J. K. B. 849 ; 119 L. T. 38 ; 34 
T. L. R. 393 ; 17 L. G. R. 274 ; affd, on other 
grounds, [1921] 1 A. C. 85, H. L. 

807. Add, Annotations : — As to (1 ) Dlstd. Ford v, 
Radford (1920), 36 T. L. R. 658. Refd. 
County Hotel & Wins Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 

615. Annotation : — Refd. County Hotel Wine Co. 
V, L. & N. W. Ry., [1918] 2 K. B. 251. 

617. Add, Annotations: — Refd. Coimty Hotel & 
Wine Co. r. L. & N. W. Ey., [19181 2 K. B. 
251 ; Ellis w. Torrington, [1920] 1 K. B. 399. 

6i7a. Lease of tithes — With covenant to take legal 
proceedings for recovery of tithes.] — Agree- 


PART VIH. SECT. 2, SUB-SECT. 1. 

001 H, _ Payment of cnnsiiteraiion dependent on saccesa of actum — Aaslanment void,]^ 
[19261 4 D. L. R. 221— CAN. 
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ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
aid tithes to the lessor during his incum- 
ency with a stipulation that the intended 
lessee would, within a given time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise ; — Held : not to be within Statute 
of Maintenance, 1540 (c, 9). — White v, 
Gardner (1835), 1 Y. & 0, Ex. 385 ; 160 
E. R. 157. 

621, Add* Annotations : — Consd. County Hotel 
& Wine Co. v. L. '& N. W. Ry., [1918] 2 
K. B. 251. Apid. Ellis v. Torrington, [1920] 
1 K* B. 399. 

621a. Dilapidations.] — A freehold mes- 

suage & tenement were the subject of the 
following leases : (o) a head lease which ex- 
pired on Dec. 25, 1937 ; (6) an underlease 
which expired on Dec. 18, 1917; (c) a 

sub- underlease which expired on Dec. 15, 

1917. All three leases contained onerous 
covenants to repair the premises & to keep 
them & yield them up in good repair. The 
sub- underlease became vested by assignment 
in deft. On Dec. 18, 191 7, pltf. who had been 
a tenant to deft, of the same premises, & was 
liable to him under a covenant to repair less 
onerous than those in the three leases above 
mentioned, agreed to purchase, & on May 1, 

1918, took a conveyance of the fee simple of 
the premises together with the bcnetlt of the 
covenants in the head lease. At the ex- 
piration of all the leases the premises were 
out of repair & deft, was threatening pltf. 
with an action on his covenant. Thereupon 
pltf. obtained an assignment of the full 
benefit of the lessee’s covenants to repair 
contained in the sub-underlease, &, com- 
menced an action against deft, as assignee 
of the sub-underlease for breaches of the 
lessee’s covenants therein : — Held : the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bai*e right to litigate. — 
Elijs V. Torrinoton, [1920] 1 K. B. 399; 
89 L. J. K. B. 369; 122 L. T. 361; 36 
T. L. R. 82. C. A. 

JunotcUion : — ^Reld. liye r. Purooll, [1920] 1 K, B. 44C. 

634. Add* Annoiaiion : — Consd. Ellis v. Torrington, 
[1920] 1 K. B. 399. 

635. Add, Annoiaiions : — As to (1) Reid. Ellis v* 
Torrington, [1920] 1 K. B. 399. As to (2) 
Consd. C/Oimty Hotel & Wine Co. v. L. & 
N. W Ry.. [1918] 2 K. B. 251. Refd. Earle 
(1925), Ltd. V, Hemswoith R. D. C. (1928), 


140 L. T. 69. Oenerallyt Refd. Earle v, 
. Hemsworth R. D. C. (1928), 44 T. D. R. 758. 

636. Add. Annotations Apld. Ellis v. Torrington, 
[1920] 1 K. B. 399. Refd. County Hotel & 
Win^t Co. V. L. & N. W. Ry., [1918] 2 K. B. 251. 

637. Add, Annotations : — As to (1) Apld. Ellis v. 
Torrington, [1920] 1 K. B. 399. Refd. 
County Hotel & Wine Co. v, L, & N. W. Ry., 
[1018] 2 K. B. 251. 

637a. Actions for Infringement of copyright — 

Society for protection of copyright interests of 
members.] — Pltf. society was formed as a 
limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to the society. By the rules of the societv 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members : — Held : 
the arrangement between the society & its 
members was made for legitimate busi- 
ness reasons & was not champertous, ds 
pltfs. were entitled to succeed. — Performing 
Rights Society, Ltd. v. Thompson (1918), 
34 T. L. R. 351. 

637b. Assignment of judgment.] — In an action 
of assumpsit to pay money in consideration 
of the assignment of a judgment ; — Held : 
this was good consideration &, might be 
assigned without maintenance. — Loder v, 
Chesleyn (1064), 1 Sid. 212 ; 82 E. R. 1003. 

640. Add, Annotation : — Consd. Neville v, London 
“Express” Newspaper, [1919] A, 0. 368. 

641. Add, Annotation : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 

642. Add, Annotation : — Refd. Neville v. London 
“ Express” Newspaper, [1919] A. C, 368. 

644. Add, Annotations : — Consd. Neville v, London 
“ Express ” Newspaper, [1919] A. C. 368. 
Distd. Ford r. Radford (1920), 36 T. L. R. 658. 

645. Add. AnnotaXion : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 338. 

646. Add. Ainiotations : — Reid. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368 ; 
Weld-Blundell r. Stephens, [1919] I K. B. 
520 ; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 528. 

648. Add. Annotations : — As to (1) Apld. Ford v. 
Radford (1920), 36 T. L. R. 658. Qencrally, 
Refd. Neville v, London “ Express ” News- 
paper, [1919] A. 0. 368. 


PART vni. SECT. 2, SUB-SECT. 3. 

620 i. Purchase of lands in litigation — 
Pending adions relating to property 
purchased — Specific performance ,] — 
Pltfs. having fllea a bill for specllio 
performance of a contract by one R. 
to sell a certain mine to them, it was 
agreed between pltfs. & T., one of the 
now defts., pending such suit, that 
certain persons should purchase said 
mine from pltfs. ; that they should 
depotdt the money rociuired for the 
security for costs which pltfs. had been 
order^ to give lo said suit & pay all 
costs incurred or to be Incurred therein, 
or In any other suit brought or defended 
by them respecting said mine. & pay 
all moneys due for the purchase thereof, 
8c allot to each of pltfs. a twentieth 


i share therein. If they should succeed 
in getting a title through the suit : 
& that they would settle all claims of 
Messrs, E. & O. against pltfs. Pltfs. 
having sued defts. on the last-mentioned 
covenant : — Held : the agreement was 
void for champerty & maintenance, & 
they therefore could not recover. — 
Carr v. Tannahtu. (1870), 30 U. O. R. 
217.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 4. 

634 H, Subject to btigatum— 

Canreyance irUid,] — By reason of the 
erection of the Quinisc Lake Dam, & the 
consequent raising of the level of the 
watt'r In the lake, parts of ftjrtaln 
properties in the neighbourhood were 
flooded. The Crowm expropriat<*d the 
right so to flood these properties in- 
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eluding the one In question herein, 
which at the time of the expropriation 
belonged to V. Subsequently V. sold 
the property to H. together with V.’s 
right to recover the compensation from 
the Crown for all damages caused 
him by the flooding Sc expropriation. 
The Orowm exhibited an information 
acknowledging liability Sc seeking to 
have the amount of the compensation 
fixed, Jfe mode H. deft.; — Held: the 
assignment from V. to H. was not an 
assignment of litigious rights. — R. v, 
Hyk (1921), 21 Exch. 0. R. 76.-- 
CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

643 U. .1— Arrin V . Leclaibe, 

[1930] 2 D. L. R. 427.— CAN. 
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655. Add» Annoiationa : — Reid. Neville v* London 
“ Express ** Newspaper, [1919] A. C. #368 ; 
Ford V, Badford (1920), 36 T. L. B. 658. 

661. Add. Annoiaiiona : — Distd. Ford v. Badford 
(1920), 36 T. L. B. 668. Reid. Neville v. 
London “ Express ” Newspaper, [1919] A. C. 
368. 

666. Add. Annotation : — Retd. Neville v. London 
“ Express ’* Newspaper, [1919] A. 0. '868. 
669. Add. Annoiationa : — Reid. Neville v. London 
“Express** Newspaper, [1919] A. 0. 368; 
Ford V. Badford (1920), 36 T. L. B. 658. 

671. Add. Annotation : — Consd. Neville v, London 
“ Express ” Newspaper, [1919] A. 0. 368. 

679. Add. Ayinoiaiion : — Refd. Neville v. Ijondon 
“Express** Newspaper, [1919] A. 0. 368. 

681. Add. Annotation : — Refd. Neville v. London 
“ Express ** Newspaper, [1919] A, C. 368. 
683. Add. Annotations : — Refd. Neville v. London 
“Express” Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
620 ; Hiekman v. Kent or Romney Marsh 
Sheep breeders* Assocn. (1920), 36 T. L. ii. 
528. 

685. Add. Annotations : — As to (1) Distd. Ford v. 
Radford (1920), 36 T. L. B. 658. Refd. 
Neville v. J^ondon “ Express ’* Newspaper, 
[1919] A. C. 368. Generally, Refd. Wiggins v. 
Lavy (1928), 44 T. L. R. 721. 

687. Add. Annotation: — As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 644. 

0 g 9 a. — Observations as to the cir- 

cumstances in which a solr. may take up a 
speculative case on behalf of a poor client, 
& as to the terms on which he may do so. — 
WiGGTNsr V. Lavy (1928), 44 T. L. R. 721, j 
C. A. 


692. Add. Annotaiiona : — Refd. Neville v. London 
“ Express ** Newspaper, [1919] A. C. 368 ; 
Ford V. Radford (1920), 36 T. L. R. 658. 

695. Annotation : — Refd. Wild v. Simpson, [1919] 
2 K. B. 644. 

696. Add. Annoiaiion : — Refd. Wild ‘v. Simpson, 
[1919] 2 K. B. 544. 

699. Add. Annotation: — Aa to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 644. 

702. Add. Annotation : — Refd. Wild v. Simpson, 
[1919] 2 K. B. 644. 

711a. .] — ^A solr. will never be permitted 

to deal with his client for the, property in 

question in the cause. — D owlin v . 

(1823), as reported in 1 L. J. O. S. Oh. 169. 

713a. .] — PiTTikiAN V. Prudential 

Deposit Bank, Ltd. (1896), 13 T. L. R. 110 ; 
41 Sol. Ju- 129, 0. A. 

716. Add. Annotation : — Refd. Neville v. London 
“ Express ’* Newspaper, [1919] A. C. 308. 

719. Add. Annoiaiion : — Refd. Neville v. I^ondon 
“ Express ’* Newspaper, [1919] A. C. 368, 

719a. Necessity of proving special damage.]— 

Neville v. London “ Express ’* News- 
paper, Ltd., No. 560, ante. 

720. Add. Annotation : — Consd. Neville v. London 
“ Express ** Newspaper, [1919] A. C. 308. 

j 725. Tins paragraph was in effect reversed by the 
i House of Lords, see Neville v. London 

I “ Express ** Newspaper, Ltd., No. 660, ante. 

' 726. Annotation : — Refd. Neville v. I^ondon “Ex- 
press *’ Newspaper, [1919] A. C. 368. 

731. Add. Ayinoiatioy'is : — Apld. Ford v. Radford 
(1920), 36 T. L. B. 058. Refd. Neville v. 
London “ Express ** Newspaper, [1919] A. C. 
368. 


part VIII. sect. 4, sub-sect. 2.— A. 

696 iii. Legal Professions 

Act, 1911 (c. 136). 8. 97.] — An agree* 
uitnt betireeu pltf. & deft, made under 
the above sect., a.s to payment for 
deft. *8 services as solr., was rescinded 
on the ground that the provincial 
statute antiiorisliig snch an agreement 
waa ultra vires . — Taylor r. Mackin- 
tosh, [1924 ] 3 I). L. R. 926 ; 3 W. W. U. 
97; 34 B. 0. U. .'lO ; affg.. [1924] 1 
D. L, n. 877 ; 1 W. W. R. 859 ; 33 
B. C. 11. 383.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 3. 

- D. 

sz. Abolition of distinction between 
felonies dt misdemeanors — Action 
against company — Prosecution of 
directors.] — Even If the rule, that where 
an Injury constitutes both a civil 
wrong & a felony the civil remedy is 
suspended or may bo stayed until the 


{ lerson who comniittod the Injury has 
leen prosecuted, is in force in Alberta, 
it is inapplicable wdicro tbc civil action 
is against an incorporated company ife 
a stay thereof is asked for on the ground 
that criminal proct^edings arc pending 
€igainst directors of the co. on charges 
identical with those which might bo 
based on the facts which may uo dis- 
closed in the civil action, but there Ls 
nothing alleged in the latter action 
to show that said directors are in- 
dividually connected with or have a 
knowledge of the facts alleged in that 
action. Since said rule under the law 
of England was apiilicablc where the 
prosecution w'as for a felony but not 
where it was for a misdomeanor, & 
the distinction between felonies & 
niisdeineanors has been abolished with 
respect to olfenccs against the Criminal 
Code, tho rule does not apply where 
the offences disclosed by the civil 
action are offences under the C^ode or. 


if only common -law offences, are 
offences which could not at any time 
have been classified as felonies. — 
Porter v. Sollowav, Mills & Co., 
Ltd.. [1930] i W. W. R. 680 ; 3 
D. L. H. 758 ; 64 Can. C. 0. 181.— 
CAN. 

PART VIII. SECT. 6, SUB-SECT. 2.— B. 

sa. Defence of champerty — Action 
must be based on agreement.] — Where a 
statement of claim shows a good cause 
of action w'hich if established at the 
trial will entitle tho jiltf. to suooeod, 
deft, cannot by setting up a 
champertous agreement between pltf. 
& strangers to the action deprive 
pltf. of his right to prosecute the action, 
'rhe defence of onamperty & main- 
tenance is confined to actions on the 
champertous ooutrocts themselves. — 
Da VET V. Tallon (Man.), [1928] 3 
W. W. n. 215 ; a/Td., [1929] 1 W. W. R. 
171.— CAN. 
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ADMIRALTY. 

Part I. — Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 
of Justice. 


1. Add, Annotation: — Consd. The Fagemes, 
[1920] P. 185. 

12a. _ -Dorrington’s Case (1615), 

Moore, K. B. 916 ; 72 E. K. 995. 

12b. .] — ^Martin v. Green (1004), 1 

Keb. 730 ; 83E. B. 1210. 

26. Citations: — For “The Lord Cochuane ’ 
read “ Duncan v. M‘Calmont.’’ 

38. Annotations : — For “ For full anns., see 
Shipping &; Navigation ” read “Mentd. The 
Hanna (1860), L. R. 1 A. & B. 283 ; General 
Steam Navigation Co. v. British & Colonial 
Navigation Co. (1809), L. R. 4 Exch. 238 ; 
The Warsaw, [1898] P. 127.^’ 

39. Add, Citaiions 15 Moo. P. C. C. 

304 ; 5 L. T. 558 ; 10 W. R. 124 ; 1 Mar. 
L. C. 177 ; 15 E. R. 509, P. C. 

Annotations : — For “ For full anns., see 
Shipping & Navigation ” read “ Mentd. The 
Stettin (1863), Brown. Sl Lush. 199 ; The 
Hanna (1866), L. R. 1 A. & E. 283 ; General 
Steam Navigation Co. v, British & Colonial 
Steam Navigation Co. (1869), L. R. 4 Exch. 
238 ; The Moselle (1874), 32 L. T. 570 ; The 
Vesta (1882), 7 P. D. 240 ; Tlie Bristol City, 
[1902] P. 10 ; The Cayo Bonito, (1903]P. 203.” 

40. Citations : — ^Add after the words “ on another 
point” ^^sub no7n. The Argos (Cargo Ex), 
Gaudet V , Brown, The Hewsons, Geipel 

V , CORNFORTH.” 

Annotations : — For “ For full anns., see 
Shipping & Navigation” read “Mentd. 
Purkis V. Flower (1873), 43 L. J. Q. B. 33 ; 


Flower v, Bradley (1874), 44 L. J. Ex. 1 ; 
G. N. Ry. V , Swalficld (1874), L. R. 9 Exch. 
132 ; Gunnestad v. Price, Fullmore v. Wait 
(1875), L. R. 10 Exch. 65 ; The Alina 
(1880), 5 Ex. D. 227 ; Allen v. Garbutt (1880), 
0 Q. B. D. 165 , The Rona (1882), 7 P. D. 
247 ; R. V , Southend County Court Judge 
(1884), 13 Q. B. D. 142; The County of 
Durham, [1891] P. 1 ; R. v. City of London 
Court Judge. [1892] 1 Q. B. 273; The 
Theodora, [1897] P. 279 ; Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470.” 

Add, Ayinoiaiions : — Reid. Ellerman Lines v, 
Grayson, [1919] 2 K. B. 514 ; Admiralty 
Comrs. r. S.S. Volute, [1922] 1 A. C. 129; 
Dew V , United British S.S. Co. (1928), 98 

L. J. K. B. 88 ; Service v. Sundoll (1929), 
45 T. L. R. 569. 

46. Add, Annotation : — Refd. The Fagerncs, 
[1920] P. 185. 

66. Add, Aimotaiions : — Retd. The IJandoverv 
Castle, [1920] P. 119; The Jupiter, [1924] 
P. 230. 

70. Add, A^motations : — Consd. The St. George, 
[1926] P. 217. Refd. The Tervaete, [1922] 
P. 259; The Colorado, [1923] P. 102; 
The Sylvan Arrow, [1923] P, 220 ; The 
Zigurds (No. 1) (1932), 48 T. L. R. 550. 

82a. .] — The Tubantia, No. 594a, post, 

87a. .] — Held : barges, fitted with rudders 

& not pixjpelled by oars, were “ ships ” within 

M. S. Act, 1894 (c. 60), ss. 503, 742 .—The 
Harlow, [1922] P. 175 ; 91 L. J. P. 119 ; 


PART I. SECT. 4. SUB-SECT. 1. 

sa. Equitable jurwdicHon.] — M. ob- 

taiuod Judgrment for otc., against 

the Ai, the owners having made 
default to appear. D. & Co., the 
owners of the cargo. Intervened. The 
vessel was duly seized, sold at auction 
by the sheriff, & purchased by J). & Co., 
who made the necessary deposit. 
Money had been wired by appit. to 
discharge pltf.’s claim, but arrived too 
late to stop the sale. D, & Co. after- 
wards* tendered the balance of the 
price, which was refused on accoimt 
of an application to set aside the sale, 
& to redeem the vessel. D. & Co., on 
purchasing the vessel, made arrange- 
ments for repairs thereto, Sc at the time 
the application was originally made, 
they wore negotiating for the sale 
thereof. The application was refused : 
— Held : while the Admlty. Ct. exer- 
cised an onquestlonable equitable juris- 
diction, inasmuch as appit. had failed 
to show a superior equity to those 
arising In favour of the purchasers, the 
or<ler refusing the application should 
not be Interfered with. — ^McBride v. 
D.&RRBLL (1920), 20 Exch. C. R. 274. — 
CAN. 

PART I. SECT. 6. 

sb. Action in rem — Tort ammiUed 
by master — Recovery of damaoes ,] — 


No maritime lien attaches In tho case 
of an assault by tbo captain on a 
seaman on board ship, & an action 
in rem docs not lie agtiinst the vessel 
to recover damages due to such assault. 
— -liOUPiDKS V. The Schooxer Calt- 
MF.RIS (1921), 69 D. L. H. 138; 20 
Exch. C, R. 331.— CAN. 

go. .] — If a tort is 

corainittcd within the jurisdiction of 
tlio ct. by tho master of a ship, being 
a peregrinue, against a member of his 
crew, also a peregrines, the ct. has 
jurisdiction to arrest the tortfeasor or 
liis goods, & to try an action based 
upon the tort ; but tlio commission 
of such a tort is not a ground for 
attaching the ship to found Jurisdiction 
unless the master has an Interest In the 
ship. — Nolan v. S.S. Russel Havkr- 
siDE, [19211 C. P. D. 130.— S. AF. 

sd. Master’s claim for damagch 

— <€• interest on wages in arrear — 
IFhfihcr enforceable by action in rem .] — 
A Rritisli ship was attached to satisfy 
various creditors in rern, including the 
master of the vessel. She was subse- 
quently sold, any liens of the creditors 
being transferred to the proceed^. 
The master's claim Included damages 
against the owners for wrongful dis- 
missal calculated from a date subse- 
quent to the sale: — Held: (1) the 

16 


master was entitled to damages pari 
passu with his claim for wages, whicli 
he could enforce by an action in rem ; 
(2) the master was not entitled to 
claim in rem for interest upon arrear 
wages. — Re Gwtdyu Castle (1920), 
41 N. L. R. 231.— S. AF. 


PART I. SECT. 6, SUB-SECT. 1.— B. (b). 

82 i. Torts etymmUied on high seas .] — 
The Exch. Ct. of Canada in Admlty. has 
jurisdiction to entertain an action 
against a ship arrested in Canadian 
waters for a tort committed on the high 
seas. — Commercial Pacific Cable Co. 
V. The Prince Albert (B.C.), [1926] 
4 D. L. R. 543 ; [1926] 3 W. W. R. 
309.— CAN. 


PART I. SECT. 6, SUB-SECT. 1.— C. 

sf. Vessel built for sAota.] — A vessel 
built for show Sc not for transporta- 
tion is a •* ship •* within admlty. law 
& is subject to seizure for towage. — 
Neville Canneries, Ltd. v. Santa 
Maria (1917), 1C Exch. C. R. 481 ; 36 
D. L. n 619 —CAN. 

8g. Conservatory attachment of barge — 
Concurrent jurisdictions of Superior 
Court <P* Admiralty Court .] — Girard v. 
GaRIEPT (1916), Q. R. 49 S.C. 284.— 
CAN. 
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126 L. T. 763 ; 38 T. L. B. 376 j 16 Asp. 
M. L. 0. 498. 

Annotation : — Consd. Merchants* Marine Insoe* v. North of 
England Protecting & Indemnitj' Assocn. (1926), 42 
T. L. Ji. 724. 

89* Add. Annotations: — As to (1) Apld« The 
Harlow, [1922] P. 175. Dlstd. Merchants’ 
Marine Insce. v. North of England Protecting 
& Indemnity Assocn. (1926), 42 T. L. R. 724. 

115. Add. Amwtafion ; — Refd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

125. Add. Annotations: — Retd. The Pagemes, 
[1926] P. 186 ; China Navigation Co. r. 
A.-G. (1932), 48 T. Ti. R. 375. 

126. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

130. Add. Annotation : — Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. 

180a. Yacht authorised to fly White Ensign.] — By 

the Dockyard Port of Dover Order in (DouncO 
of June 10, 1912, Sched. 1, reg. 9, all vessels 
other than His Majesty’s ships are forbidden 
to use the eastern entrance to the Admlty. 
Harbour between one hour after sunset & 
one hour before sunrise, without the special 
authority of the Ring’s Harbour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
King’s Harbour Master pltf.’s yacht ran upon 
a wreck, which was said to have been un- 
lighted at the time : — Held : the fact that a 
yacht of the Royal Yacht Squadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of His 
Majesty’s ships witliin reg. 9. — H.M.8. 
Glatton, [1923] P, 215 ; 93 L. J. P. 12 ; 
39 T, L. R. 690. 

131. Add. Annotations : — Apld. The Crimdon 
(1918), 35 T. L. R. 81. Refd. The Gagara, 
[1919] P. 95 ; The Porto Alexandre (1919), 
89 L. J. P 97 ; The Tervaete, [1922] P. 197; 
France Fenwick v. R. (1926), 43 T. L. R. 18. 

181a. .] — A privately owned vessel used by a j 

sovereign State for public purposes is immune 
from arrest in a collision action. — The 
O uiMDON (1918), 35 T. L, R. 81. 

Annotation : — CotUld. The Porto Alexandre (1919), 89 
L. J. P. 97. 

134. Add. Annotation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

135. Add. Annotation : — Refd. The Tervaote, 
[1922] P. 197. 

140. Add. Annotations : — Apld* The Crimdon, 
(1918), 35 T. L. R. 81 ; The Gagara, [1919] 
P. 95. FoUd. The Porto Alexandre, [1920] 
P. 30. Apld. The Tervaete, [1922] P. 259. 
Consd. (3oTapania MercantU Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816. Refd. Duff Development 
Co. V. Kelantan Government, [1923] 1 Ch. 
385 ; The Jupiter (1923), 93 L. J. P. 156 ; 
The Sylvan Arrow, [1923] P. 220 ; JHe 
Bjomst^ & Ouse Shipping Co., [1924] 2 
K. B. 673 ; Duff Development Co. v. Kelan- 
tan Government, [1924] A. C. 797; The 
Jupiter (No. 3) ( 1 927), 137 L. T. 333 ; Bngelke 
V. Musmann, [1928] A. C. 433. 


141. Add. Annotations: — Refd. The Crimdon 
(1918), 85 T. L. R. 81 ; The Porto Alexandre 
(1919), 89 L. J. P. 97. 

141a. -.]— The Crimdon, No. 131a, ante. 

141b. Government not formally recognised.] 

— Pltfs., Esthonian subjects, the owners of two 
sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs in rent 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt, of Northern Russia, & by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt, entered appearances under 
protest, & motions were set down to set 
aside the writs & all subsequent proceedings 
on the grounds {inter alia) that the vessds 
were in the service of the Provisional Govt. 
& therefore immune from arrest ; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as to the 
status of the Pmvisional Govt, of Northern 
Russia, & was informed by the Secretary of 
Statue for Foreign Affairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt-, in the opposition which 
that Govt, was making to the forces of the 
Russian Soviet Govt., the Provisional Govt, 
had not been “ formally recognised either by 
H.M. Govt, or by the Allied Powers as the 
Govt, of a sovereign independent State : — 
Held : (1) although under the control of an 
official of the Provisional Govt, the vessels 
were not in the possession or service of the 
Govt. ; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct. — The Annetfe, The Dora, 
[1919] P. 105 ; 88 L. J. P. 107 ; 36 T. L. R. 
288. 

Annoiationa : — Aa to (2) Refd. Th© Jupiter, [1924] P. 238; 
The Jupiter (No. 2), 11925] P. GU. 

141c. Trading.] — A vessel owned or requisi- 

tioned by a sovereign independent State & 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individu^s. — 
The Porto Alexandre, [1920] P. 30; 89 
L. J. P. 97 ; 122 L. T. 661 ; 36 T. L. R. 66 ; 
15 Asp. M. L. C. 1,C. A. 

Annotations: — Reid. The Tervaote. [1922] P. 259 ; Com- 
pauia Mercantl] Argentina v. Unified Staton Shipping 
Boani (19241. 93 L. J. K. B. 810 ; The Zlguuts (No. 1) 
(1932). 48 T. h. II. 556. 

141d. .] — While Under requisition by, & 

manned operated by, the United States 
Govt., defts.’ steamship was in collision with 
& did damage to pltis.’ steamship. After 
the vessel had been released from requisition 
pltfs. commenced an action in rem tor their 
collision damage. In that action defts. 

S leaded {inter alia) that “ at the time when 
le collision is alleged to have taken place 


PART I. SECT. 6, SUB-SECT. 8.— B. 

141 1. Ship requisitioned by foreign Oovemment.] — Held : not liable to arrest. — T hb Eoto, (1818] 2 1. R. 78.- -IR, 
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the Sylvan Arrow was under requisition by Sc 
under the sole control Sc management of the 
Govt, of the United States Sc was being 
navigated by persons who were the servants 
of the Govt. Sc for whose negligence defts. 
were ^ are in no wise responsible. . . . Defts. 
say that the action is not maintainable in 
rem by reason of the facts set out ** above. 
On the hearing of this question as a pre- 
liminary point of law ; — Held : defts. had 
surrendered their vessel to the United States 
Govt, under compulsion ; in no sense could 
it be said that the tnaster Sc crew derived 
their authority from defts.. Sc in the circum- 
stances no maritime lien attached to the 
vessel by reason of the collision, Sc her 
owners were not, either through their vessel 
or otherwise, liable to pltfs. — T he Sylvan 
Abbow, [1923] P. 220 ; 92 L. J. P. 119 ; 130 
L. T. 167 ; 39 T. L. R. 666 ; 16 Asp. M. L. 0. 
244. 

142. Add. Annotaiibna : — Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Oompania 
MercantU Argentina v. United States Ship- 
ping Board (1921 ), 92 L. J. K. B. 816. 

142a. .] — The Porto Alexandre, No. 

141c, ante, 

142b. -.] — On a motion to set aside a writ in 

rem claiming possession of a vessel in the 
possession of the Esthonian Govt, the ct. 
invited the assistance of the Foreign Office 
as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 
Office stated that His Majesty’s Govt, had, 
for the time being, Sc with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de facto 
independent body Sc had received an informal 
diplomatic representative of the Provisional 
(^ovt. i—Held : to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts. ; Sc the writ 
Sc all subsequent proceedings must be set 
aside. — The GAOAiiA, [1919] P. 95; 88 

L. J. P. 101 ; 122 L. T. 498 ; 35 T. L, R. 259 ; 
63 Sol. Jo. 301 ; 14 Asp, M. L. C. 647, C. A. 

Annotations : — FoUd. The Jupiter, [1924 ] P. 236. Refd. The 
Annette, The Dora. 11919] P. 105. 

142c. Subsequent sale to private owner.]- 

Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel. Sc if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem. — 
The Teuvaete, [1922] P. 259 ; 91 L, J. P. 
213 ; 128 L. T. 176 ; 38 T. L. R. 825 ; 67 
Sol. Jo. 98 ; 16 Asp. M. L. C. 48, C. A. 

Annotations: — ^Beid. The Colorado, [1923] P. 102; The 
Meandros. [1926] P. 61; The Strouin Fisher. [1927] W 73. 


142d. .] — Pltfs., a foreign co., issued a writ 

in rem claiming possession of the steamship 
J. The writ was directed against “ the 
steamsliip J. & all persons claiming any right 
or interest in the said steamship.” The 
Union of Socialist Soviet Republics entered 
an appearance under protest Sc moved to set 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independent sovereign State : — Held : the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
Sct although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside. — The Jupiter, [1924] 
P. 236; 93 L. J. P. 1,56; 132 L. T. 624; 
40 T. L. R. 815; 16 Asp. M. L. C. 447, C. A. 

143a. Vessel alleged to belong to foreign Govern- 
ment under decree of nationalisation.] — ^T hb 
Jupiter (No. 2), No. 171a, post. 

147. Add. Annotniione : — As to (1) Apld. The 
Meandros, [1925] P. 61. Consd. The Castor 
* (1932), 48 T. L. R. 604. 

147a. Owners liable though possession of 

vessel transferred — Ship requisitioned.] — A 

Greek steamship owned by defts., a (Jreek 
co., was requisitioned by the Greek Govt, 
during the war in 1922 between Greece Sc 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., & the master Sc crew ceased 
to be employed by defts. Sc were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. Wlule under 
requisition the vessel stranded, & was saved 
from possible total loss by the services of 
pltfs.’ salvage ship. After the vessel had 
been returned to her owners she was arrested 
by pltfs. in an action in rem : — Held : the 
terms of requisition did not dispossess defts. 
of their property in the vessel ; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt. ; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., Sc defts. were liable to 
pltfs. for salvage. — The Meandros, [1926] 
P. 61 ; 94 L. J. P. 37 ; 132 L. T. 760 ; 41 
T. L. R. 230 ; 16 Asp. M. L. C. 476. 

Afinoialion France Fenwick v. R., [1927] 1 K. B. 

458. 

149, Add. Annotation : — As to (1) Sc (2) Apld. The 
Meandros, [1925] P. 61. 

150. Add. Annoiaiion : — Refd. The Sylvan Arrow, 
[1923] P. 220. 


[mmunlty from arrest of a foreign 
state -owned ship is not affected by the 
vessel being used for trading purposes 
& as a cargo carrier, nor does it matter 
how the vessel is being employed. — 
Brown, Jr. v. 8.8. Indo-ohine (1921), 
21 Exoh. O. R. 406.- CAN. 


142 1 . Vessel of foreign Sovereign — 
Trading .] — The I. was the property of 
the Govt, of Indo-China, a French 
possession, administered by a Governor- 
General for St in the name of the 
French Republic. Her officers St crew 
were in the service Sc pay of tlmt 


Govt.. Si at the time of the accident 
she was on a voyage in the Interest 
of the Govt, of Inao-Ohina : — Held : 
the /. could not be lawfully arrested. 
Semble : a sovereign State cannot be 
impleaded indirectly by proceedings 
in rem against its property. That 
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English and Empibk Digest Supplement. 


Part il. — Jurisdiction in Particular Cases. 


170. Add, AnnoMion : — Retd. The Annette, The 
Dora, [1919] P. 105. 

170a. .] — The Annette, The Doha, 

No. 141b, ante, 

171. Add, AnnoicUion: — Refd. The Annette, The 
Dora, [1919] P. 105. 

171a. .] — By a contract of sale made in 

London, an English co. on behalf of the 
Soviet Govt, purported to sell the J. to 
defts., an Italian co. The vessel had belonged 
to a Russian co., but the Soviet Govt, 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Russian co. had 
moved its business to France, & an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
‘'the J./’ claiming possession. The Italian 
CO. entered an appearance & moved to set 
j^ide the writ : — Ueld : (1) there is no estab- 
lished rule that the Admlty, Ct. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
v^sel belongs ; the matter is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt, directly or 
indirectly ; hS) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial ; (4) the 
motion to set aside the writ failed. — The 
Jupiter (No. 2), [1926] P. 69 ; 94 L. J. P. 
59 ; 133 L. T. 85 ; 16 Asp. M. L. 0. 491, C. A. 

213. Add. Annoiation : — Refd. The Annette, The 
Dora, [1919] P. 105. 

248a. .] — (1) The Admlty. Ct. has jurisdiction, 

under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, defends, 
an action in rem cannot set up defences which 
the owners of the ship could not have set 
up had they appeared & defended. — The 
Byzantton (1922), 127 L. T. 756; 38 

T. L. R. 744 ; 16 Asp. M. L. C. 19. 

254'. Add. Annotation : — As to (2) Consd. The 
Lord Strathcona, [1925] P. 143. 

254a. Right of charterer — To dispute validity 

of mortgage.] — Pltfs. wore ratgees. of a 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 


seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action tn rem against the shipowners, claiming 
judgment for the validity of the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 
& ordering her sale. Thereupon the char- 
terers intervened Sc claimed (a) a declaration 
that the charterparty was binding on the 
mtgeos., who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid : — Held : the interveners had no 
locus standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under the charter- 
party. — T he Lord Strathcona, [1925] P. 
143 ; 95 L. J. P. 5 ; 133 L. T. 765 ; 41 T. L. R. 
638 ; 69 Sol. Jo. 702 ; 10 Asp. M. L. 0. 530. 

262. Add, Annotation : — Retd. The St. Oeorgf , 
[1926] P. 217. 


267. Add, Annoiation : — Refd. TJie James W. 
ElweU, [1921] P. 351. 

269, Add, Annoiation: — Consd. The St. George, 
[1920] P. 217. 

276. Add. Annotafioyi : — Refd. Tlic James W. 
El well, [1921] P. 351. 

277. Add. Annotation : — Refd. The St. George, 
[1926] P. 217. 

278. Add. Annoiaiioji : — Refd. The James W. 
Elwell, [1921] P. 351. 

283. Add. Annoiaiioyi : — Refd. The James W. 
Elwell, [1921] P. 351. 

286. Add. Annoiation : — Refd. The James W. 
ElweU, [1921] P. 351. 

288. Add. Annotation : — Refd. The James W. 
Elwell, [1921] P. 351. 

289. Add. Annotation The St. George, 

[1920] P. 217. 


291. Add. Annotation Generally, Refd. The 
St. George, [1020J P.217. 

300. Add. Annotatio7i : — Refd. The St. George, 
[1926] P. 217. 

304. Add. Citaiion : — 106 E. R. 973 ; on appeal 
(1851), 8 Moo. P. C. C. 459, P. C. 

Add. Annotations :~’-FoM. The Hamburg 
(1804), 2 Moo. P. C, C. N. S. 289. Consd. 


PART 11. SECT. 1, SUB-SECT. 2. 

1821. Wrongdoer ,} — Where a ship 
has been wron^illy seized by her 
crew the ct. will order the marshal to 
deliver posBo$«iion of it to the owner 
upon glvliiff security. — Pacific Great 
Eastern Ry. Co. v. Tuk Clinton 
(1918), 21 Exch. C. R. 1G9 ; 27 B. C. R. 

[1919] 1 W. W. R, 947.— 


PART IL SECT. 3, SUB-SECT. 2. —A. 

260 i. Admiralty Court Act, 1861 
(r. 10 > — Mortgage regiMered ahrnad .] — 
Action in rem, to recover the balance 
due on a deed of mtfire., oxociited at 
Buffalo & i*egrlKterod tliere according 
to the law & regulations of the State of 
New York, The ship was arrested & 
released on bail. Deft, moved for an 
order to sot aside the writ of 8un»- 
mons. etc., for want of jurisdiction. 
On the hearing F. moved to amend, 

18 


which amendment was in Bubstanco 
an alleflratioD that deft, undertook to 
have the ship placed under Canadian 
register & to mtge. the ship, which ho 
failed to do. The ship was not under 
aiTOHt or seizure at the time of the 
institution of the action : — Held : 
(1) the ct. was without jurisdiction 
to entertain the claim ; (2) the amend- 
ment could not be allowed. — Finnioan 
!?. S.S. Northwest (1920), 20 Exch. 
C. R. 180.— CAN. 
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The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (qtherwise Eliza Ck>mish) 
(1863), 1 Ecc. & Ad. 36; The Rajah of 
Cochin (1869), Sw. 473 ; Lloyd v. Gxiiberfc 
(1865), L. R. 1 Q. B. 115 ; The St. George, 
[1926] P. 217. 

315. Add. Annotation: — Held. N. V. Ewik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. 0. 604. 

822. Add. Annotation : — Refd. Pocahontas Fuel 
Co. V. Ambatielos (1922), 27 Com. Cas. 148. 

328a. Default of appearance.] — A firm 

of ship repairers commenced an action in 
rem against the owners of a vessel which they 
had repaired. It appeared from the state- 
ment of claim that the ship was registered 
in an English port. No appearance was 
entered : — Held : it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act. — The Maggie 
A. (1922), 128 L. T. 480 ; 16 Asp. M. L. C. 
117. 

329. Add. Annotation: — Refd. Pocahontas Fuel Co. 
V. Ambatielos (1922), 27 Com. Cas. 148. 

331. Add. Annotation: — Refd. The Mogileff, 
[1921 ]P. 236. 

334. Add. Annoiatioyi : — Refd. The Mogilcff, [1021] 
P. 236. 

335. Add. Annotation : — Refd. The Mogileff, [1921] 
P. 236. 

336. Add, Citation : — suh nom. The West 
FmESiiAND, Sw. 450, P. C. 

Add. Annoiaiions : — Refd. I^aws v. Smith, 
The Rio Tinto (1884), 9 App. Cas. 3.56; 
Northcote v. Honrich Bjorn, The Henrich 
Bjorn (1886), 11 App. Cas. 270 ; The Mogileff, 
[1921] P. 236. 

337. Add. Annotation: — As to (5) Refd. The 
Mogileff, [1921 ] P. 236.. 


338. Add. Annotation : — Refd. The Mogileff, [1921] 
P. 236. 

33ga, -The Mogileff, No. 352c, 

post. 

343. Add. Annotations : — Refd. The Mogileff, 
[1921] P. 230 ; The Ambatielos, The Cepha- 
lonia, [1923] P. 08. 

346. Add. Annotations: — Refd. The Colorado. [1 923] 
P. 102 ; The Zigurds (No. 1) (1932), 48 T. L. E. 
556. 

347. Add. Annotation Consd. The British Trade, 
[1924] P. 104. 

352. Add. Annotation : — Refd. The Mogileff, [1921] 
P. 230. 


352a. “.] — The agent for a foreign 

ship, being also part owner, may recover 
against the ship for necessaries supplied. — 
The West Friesland (1859), Sw. 454 ; 5 Jur. 
N. S. 658 ; 166 E. R. 1213 ; on appeal 

(1860), Sw. 456, P. C. 


Annotations : The Underwriter (1808), 25 L. T. 279. 

Consd. Laws v. Smith, The Rio Tinto (1884), 9 App. Oas. 
356. Dbtd, Northcote v. The Henrloh Bj6m, The Honrich 
‘Bjorn (1886), 11 Ajpp. Cas. 270. CoDfld. The Mogileff, 
[1921] P. 236. Befd. The Riga (1872), L. R. 3 A. & E. 
516 : The El Salto (1908), 25 T. L. R. 99; Foong Tai v. 
Buchhelster, 11908) A. C. 458 : The Stream Fisher, [1027] 


P. 73. 


352b. .] — A person who has made ad- 

vances in order to supply necessaries to a 
ship on the credit of the ship may sue in 
rcm to recover those advances, although the 
res may belong to a person or persons who 
ore not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 

An agent may sue for necessai'ies supplied 
under Admlty. Ct. Act, 1861 (c. 10), s. 5, & 
does not lose his right so to sue by gi^^g 
credit in the account furnished to his principal 
for sums received. — Foong Tai & Co. v. 
Buchheister Co., [1908] A. 0. 458 ; 78 
L. .T. P. C. 31 ; 99 L. T. 526 ; 11 Asp. M. L. 0. 


122, P. C. 

Annoiaiions : — Consd. The Mogileff, [1021] I*. 236. Rofd. El 
Salto (1908), 25 T. L. U. 99. 


PART II. SECT. 5, SUB-SECT. 1.— A, 

327 i a. . 1 — A vessel was 

seized by a mtgee. when it was being 
repaired by pltr. in pltf.’s yard. Pltf. 
brought action In the Admlty. Ct. 
claiming a lion for repairs done at the 
time the vessel was in possession &: 
repairs previously executed on her last 
trip: — Held: the ct. had no jiiHs- 
diotion to entertain the action, as the 
vessel was not “ under arrest ” at the 
time the wTlt was issued. — M artin r. 
The Sea Foam (1921), 08 U. L. R. 
750 ; 30 B. C. U. 398 ; [1922] 2 

W. W. R. 1181.— CAN. 

327 1 b. — -.J — The Pacifico 

V. W 1 N 81 . 0 W Marine Railway & 
SniPBUiunNO Co., [19251 2 D. L. R. 
162 : [19261 Exch. C. R. 32 ; af/g. 
S. C. Bub nom. Winslow Marine Ry. 
Sc Shipbuildinq Co. v. The Pacifico, 
[19241 2 r>. L. R. 190; [1924j Exch. 
0. R. 90 ; [19241 1 W. W. R. 930 ; 34 
B. O. R. 1.— CAN. 

827 I c. .1 — Stack v. The 

Babgb Leopold (1019), 18 Exch. C. R. 
326.— CAN. 

827111. J/eW: work 

done in making alterations in Sc addi- 
tion to the pilot-house, rig. spars, sails, 
tanks, etc., of a gasoline boat necessi- 
tated by her intended new employ- 
ment in outside waters, was for the 
•* building '* or “ equipping *’ of a ship 
withiu a. 4 of the above Act. — Ebjksf.n 
Brothers v* The Mai^le Leaf, [1923] 
4 D. L. R. 1201 ; [1923] Exch. C. R. 


39; 31B.C. R.443 ; [1923] 1 W. W. R. 1 
76.— CAN. I 

327 iv. ** Building ** any ship.] 

— ERIKSF.N Brothers v. 7'hk Maple 
Leaf, No. 327 ill., anie.— CAN. 


329 ii. — Ship on colonial 

register — Actual owner foreigner .] — The 
C. was registered at Vancouver, B.C^ 
& was owned by a co., having its head 
office at the same port. The co. was 
praclically A., who was domiciled in 
San Francisco, U.S.A., bring the owner 
of 995 shares of a total of 1,000 sharcs, 
capital stock of the co. In an action 
for the price of necessaries ; — Held : 
as the home port of the C. was really 
Sau Francisco where the true owner 
was domiciled, she was a foreign 
vessel, & the ct. had Jurisdiction. — 
Haley v. S.S. Comox, [1920] 3 
W. W. R. 325 ; 20 Exch. C. R. 86.— 
CAN. 


a i. .] — Pltf. claimed 

$1,562.99 for work done & materials 
furnished for the S. while at Amos, 
P.Q. The vessel was arrested, & J., 
of Amos, who had an Interest therein 
under an agreement to purchase, filed 
on appearance under reserve. The 
vessel was rostered at the Port of 
Montreal, & at the date of institution 
of the action the registered owner was 
S.. of Smiths Falls, Ont. The vessel 
was not under arrest of the ct. at the 
time of the institution of the ^use 
Held: the ct. had no jurisdiction to 
entertain the claim. — CiB des Bois- 
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DU Nord V. S.S. St. Louis (1920), 
20 Exch. 0. R. 232.-~CAN. 


a ii. Ship under arrest ,] — 

The Paclfico v. Winslow Marine 
Railway & Shipbuilding Co.. [1925] 
2 D. L. R. 162 ; [1926] Exch. C. R. 32 ; 
ajf/p., [19241 2 D. L. R. 190; [19241 
Exch. C. R. 90: [1924] 1 W. W. R. 
930 ; 34 B. C. R. 1.— CAN. 


a iii. .] — Held: the ship 

not being a foreign vessel & Its owner 
being domiciled in Canada, the ct. hod 
no jurisdiction on a claim for neces- 
saries. — Pittsburg Coal Co. v. S.S. 
Belchers, [1926] Exch. C. R. 24. — 
CAN. 


PART II. SECT. 6, SUB-SECT. 1.— B. 

343 i. No maritime lien. J — A claim 
for the supply of necessaries to a ship 
doos not constitute a maritime Uen 
thereon. — CiB des Bois du Nord r. 
S.S. ST. Louis (1920). 20 Exch. C. R. 
232.— CAN. 

848 i. Maritime lien — Created by 
foreign lau' — Whether enf rceable in 
Krehequer Court of Canada .] — Pitts- 
burg Coal Co, V. S.S. Belchers, [1926] 
Exch. C. R. 24.— CAN. 

348 ii. Strand- 

hill V. Walter W. Hodder (Do., 
^19261 4 D. L. R. 801.— CAN. 

848 iii. .)— Baker, 

Carver & Morbll Inc. v. Astoria, 
[10271 4 D. L. R. 1022.— CAN. 
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S52o. ' 3 — Primd facie^ persons who have 

advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem ; 
although it may be inferred from the course 
of business between the principal & agent 
that the agent has agreed to look to the per- 
sonal liabUity of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pltfs. 
are the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Adinlty. Ct. Acts, 1840 (c. 65), & 1861 (c. 10). 
The test to apply in each case is whether at 
the date of the suit pltf. could maintain ao 
independent action in assumpMi in the 
subject-matter of the claim. — The Mogilbfp, 
[1921] P. 236 ; 90 L. J. P. 329 ; 37 T. L. R. 
549 ; 65 Sol. Jo. 581. 

Anrudation ; — ^Refd. Pocahontas Fuel Co. v. Anibatielos 
(1022), 27 Com. Cos. 148. 

368a. Wrongful dismissal.] — (1) A shipmaster or 
seaman suing under Admlty. Ot. Act, 1861 
(c. 10), on a special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
ancient jurisdiction of the High Ot. of 
Admlty. 

(2) aemhle : the maritime lien which a 
seaman suing imder the ordinary mariner’s 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service. — The British Trade, 
[1924] P. 104; 93 L. J. P. 33; 130 L. T 
827 ; 40 T. L. U. 292 ; 16 Asp. M. L. C. 296. 

398. Add, Annotation : — Retd. Ex p, Guinness, 
Exp, Murray (1926). 42 T. L. R. 766. 

401. Add, Annotation : — Refd. The British Trade, 
[1924] P. 104. 


416. Add, Annofafioti Refd. The British Trade, 
[1924] F. 104. 

417a. •] — The British Trade, No. 368a, 

(mie, 

429. Add, Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

430. Add, Annotation ; — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

430a. Pilotage Act, 1913 (o. 31), s. 49.] — The 

High Ot. of Admlty. & its successor, the 
present Admlty. Div. of the High Ct., have 
^ways had jurisdiction to entertain an 
action in rem for pilotage dues, & the pilot 
is not restricted to his right under the above 
sect., of taking proceedings in a ct. of sum- 
mary jurisdiction. Qu,: whether there is a 
maritime lien in respect of pilotage dues.— 
The Ambatielos, The Cephalonia, [1923] 
P. 68 ; 92 L. J. P. 45 ; 128 L. T. 699 ; 39 
T. L. R. 183 ; 10 Asp. M. L. 0. 120. 

433. Add, Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 08. 

435. Add, Annotation: — Refd. Ex p, Guinness, 
Ex p, Murray (1926), 42 T. L. R. 766. 

437. Add, Annotation : — Refd. Ex p, Guinness, 
Ex p, Murray (1926). 42 T. L. R. 766. 

449. Add, Annotation : — Refd. The Stream Fisher, 
[1927] P. 73. 

459, Add, Annotation : — As to (1 ) Consd. The 
Colorado, [1923] P. 102. 

460. Add, Annotation: — As to (1) Refd. The 
Colorado, [1923) P. 102. 

470, Add, Annotation : — Refd. The Sylvan Arrc.w, 
[1923] P. 220. 

471. Add, Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

483. Add, Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126 ; The Joannis Vatis, 


PART If. SECT. 5. SUB-SECT. 2. 

3571. Action by default — Proof of 
claim — Right to proceed ex parte .] — 
Paul v. The Amv Turner, (19223 
V. L, R. 740.—AUS. 


PART a. SECT. 6. 

358 i. Extent of jurisdiction — Towage 
performed in connection with repairs — 
Not at owner's special request ,] — 
Towage performed In connection with 
repairn, not at the owner’a epecJal 
requept. Is not within the purview of 
** clalma & demands for servlcofl in the 
nature of towage ’* within Admlty. 
Ct. Act. 1840 (c. 65), s. 6, as would 
give the ct. Jurisdiction over the 
claim , neither a claim for towage nor 
for necessaries is the subject of a 
maritime lion. — Stack v. Toe Barge 
Leopold (1919), 18 Exch. C. R. 325. 
•—CAN. 

PART II. SECT. 7. SUB-SECT. l.-C. 

386 ii. Claim by master for 

wages dr damages — Payable pari passu. J 
— A British ship was attached to 
satisly various creditors in rem 
inoludlng the master of the vessel. 
She was subsequently sold, any liens 
of the creditor being transferred to 
the proceeds. The master’s claim 
Included damages against the owners 
for wrongful dismissal caloulatod from 
a date subsequent to the sale : — Held : 
the master was entitled to damages 
noK passu with his claim for wages, 
which he could enforce by an action 


j in rem. — He Gwvdyr Castle (1020), 
' 41 N, L. R. 231.— S, AF. 


PART II. SECT. 7, SUB-SECT. 2.— 
A (b). 

sk. Shipping Act, 1906, a. 191 — 
Limits of jurisdiction.] — A seaman 
sued for 1134; — Held: ibis being under 
1200, the action must be dismissed 
under the above sect., with costs. — 
OSTUOM V. The Mivako, (49243 2 
D. L. n. 200 ; (19243 Exch. C. R. 96 ; 1 
W. W, R. 1098 ; 84 B. C. R. 4.— CAN. 


PART II. SECT. 7, SUB-SECT. 2.— B. 


si. Assignee of wages .] — The maritime 
lien attaching to a seaman’s wages 
is personal to the seaman & not trans* 
ferablo. — 3HuCULLOuaH v. The Samuel 
Marshall, Eliasoph v. Steel Co. op 
Can, (Quk.), [1924J Bxoh. C. R. 53; 
affg., [1923] Exch. O. R. 110.— CAN. 


sm. Person not having signed articles 
— Nor having lived on hoard.] — 
Held : claimant not having signed the 
ship’s articles, not having lived on 
board, & tho sum sued for not having 
boon earned on board, he was not a 
seauian, — ^M cCullouohu. The Samuel 
Marshall, Eliasoph v. Steel Co. 


of Can. (Que.), 
53; affg.t (1923) 

CAN. 


Exch. C. R. 
O. R. 110.— 


sn. Person voluniarily paying wooes.] 
— No one voluntarily paymg the 
wages ot one or more of the crew 
can claim a lien against the ship for 
the amount so paid. — McCullough v. 
The Samuel Marshall, Eliabopb 
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V. Steel Oo. of Can. (Quk.), (1924] 
Exch.C. R. 53; aj!]ro..ll9233 Exch. C. R. 
110.— CAN. 

PART 11. SECT. 7, SUB-SECT. 3.— A. 

452 iii. CoTUract made abroad.) — 

The ct. will not interfere in a dispute 
as to wages arising out of a contract 
made abroad between the master cf 
a foreign ship & the members of bis 
crew. — Nolan t». S.S. Russel Haver- 
side, (19213 a P. D. 136.— S. AF. 

454 vi. .1 — A seaman 

who had signed on an American ship 
instituted an action in Quebec against 
the ship for wages. No notice of the 
institution of the action was given by 
him to the United States consul, & 
the affidavit to lead to warrant omitted 
to state the national character of the 
sliip. Deft, moved to dismiss for 
delects in the affidavit, & the consul 
died a protest against the action being 
allowed to proceed: — Held: (1) the 
protest of the Amerloan consul did not 
deprive the ct. of its Jurisdiction; 
(2) the ct., in proper oircumstanocs, 
might exercise its discretion to decline 
to proceed with such an- action.— 
Rouleau tJ. S.S. Aledo, [1923] Exch. 
C. R. 10.— CAN. 

PART II. SECT. 7, SUB-SECT. 8.— B. 

4681. Conflict of laws — ApplieoHon 
of law of comlry,] — ^Admlty. 

Ot. Act, 1861 (o. 10), s. 10, permits the 
application by the ot. ot the mw of the 
country of the litigants. — jAOOfigON 
V. Fort Morgan (1919), 19 Exoh. 0. R. 
166 ; 49 D, h, R. 123.— CAN. 
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[1922] P. 92. ReM. Elliott Steam Tug Oo. 
V. Shipping Controller, [1922] I K. B. 127 ; 
G. N. Ry. V, L, E. P. Transport & Depository, 
[1922] 2 K. B. 742 ; The Zelo, [1922] P. 9. 

Obstruction in dock.] — ^Defts,’ 

steamship, a Norwegian vessel, while docking 
in the Stalbridge Dock, Garston, came into 
collision with & sank a bai^ge. Pltfs., as 
owners of the dock, took steps to raise & 
remove the wreck, & by a writ in rem in the 
present action claimed to recover fi*om defts. 
the expenses which they had incurred “ in 
& about the lighting, buoying, removal, & 
destruction of the barge/’ The owners of 
the barge had given notice that they 
abandoned their vessel. On a motion by 
defts. to set aside the service of the writ : — 
Meld : the claim was for “ damage done by 
a sliip,” namely, damage done by defts.’ 
ship to pltfs.’ dock by putting an obstruc- 
tion in it, within Supreme Court/ of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 

8. 22 (1) (a) (iv), & was properly commenced 
by a writ in rem . — The Ciir. Knddsen, [1932] 
P. 153 ; 101 L. J. P. 72 ; 48 T. L. K. 019. 

489. Add, Annotations: — Consd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345. 
Held. The Stream Fisher, [1927] P. 73. 

490. Add. Annotation : — Oenerally^ Held. The Carl- 
garth, The Otarama, [1927] P. 93. 

491. Add, Annotation Refd. G. W. Ry. v, S.S, 
Mostyn, [1928] A. C. 57. 

494. Add, Annotation : — Refd. The Sylvan Arrow, 
[1923] P, 220. 

504. Add* Annotation : — Refd. The Tervaete 
[1922] P. 259. 

610. Add, Annotation: — As to (2) Apld. The 
Goulandris, [1927] P. 182. 

518. Add, Annotations : — Refd. McColl v. Canadian 
Pacific Ry., [1923] A. C. 126 ; The MoUere 
(1924), 41 T. L. R. 154. 

After this case add : — Se4i, nou^ Suprtmie Court 
of .ludicature (Consolidation) Act, 1925 (c. 49), 
s. 22 (2), 

518a. .] — In a collision between 

Swedish & British steamships, for which both 
ships were held to blame, a seaman on the 
former vessel was drowned. Under Swedish 
law the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference t/O assess the collision damage the 
Swedish shipowners claimed to recover from 
the owners of the British vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal : — Held : the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, & 
the Admlty. rules as to division of loss had 
no application to such a claim, sect. 3 of 
that Act, which provided for contribution 
between the owners of wrongdong vessels in 
respect of (inter alia) damages for loss of life 
or personal injuries, only applied to damages 
I'ecoverable by action, A not to claims for 


compensation arising out of some statute 
independently of fault on the part of the 
* shipowner, — The Moli^re, [1925] P. 27; 94 
L. J. P. 28; 132 L. T. 733; 41 T. L. R. 154; 
10 Asp. M. L, 0. 470. 

518b. Applioatldn of Maritime Conventions Act, 
1911 (c. 67).] — The MoLiijRE, No. 618a. ante* 

519. Add, Annotations : — As to (1) Consd. Oliver v* 
Birmingham & Midland Motor Omnibus Co* 
(1932), 48 T. L. R. 540, Refd. The Koursk, 
[1924] P. 140. As to (2) Refd. The Moli^re 
(1924), 41 T. L. R. 164. Generally, Refd. The 
Vectis, [1929] P. 204. 

621. Add, Citation [1909] P. 176. 

Add, Annotation : — As to (2) Refd. The 
Moli^re (1924), 41 T. L. R. 154. 

523. Add, Annotation: — Aa to (2) Refd. The 
Moli^re (1924), 41 T. L. R. 164. 

523a. .] — The Moline, No. 518a, ante. 

528. Add* Annotation: — Refd. The Bheaf Brook, 
[1926] P. 61. 

536. Add. Annotations : — Generally, Refd. Ireland 
V. Southdown S.S. Co. (1026), 136 L. T. 412 ; 
Lewis V. Dreyfus (1926), 31 Com. Cas. 239, 

541a. Indorsee of document ac- 

knowledging receipt of goods for shipment.] — 

A document whereby the receipt ot goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the 
master, is a bill of lading for the purposes of 
Bills of Lading Act> 1855 (c 111), & the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at 8. to the shipptrs' order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Resps., twenty firms, each being 
indors<^8 of one of the documents, issued a 
joint writ in rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 
for non-delivery of goods agreed to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., allegiug that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ &. all proceed- 
ings thereunder ; — Held : (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
in rem & the ioinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 
that pltfs. could properly be joined under the 
rules locally applicable should not be inter- 
fered with. — Marlborough Hill, Ship v, 
Cowan & Sons, [1921] I A. C. 444 ; 90 
L. J. P. C. 87 ; 124 L. T. 645 ; 37 T. L. R. 


PART II. SECT. 8, SUB-SECT. 2.— A 

512 V. .J — PIU., a tieauiaD, 

brought ah aotloh in rem for damages 
agaluat a barge for bocuiy tojuiles 


Bhstaiuod by liim in an acoident 
alleged to hare been oooaMioned by 
uegUgeuoe tor whiob the nhlp was 
liable : — Heki , the dafSage done wae 
uot ** by the barge, but ” on ** the 

21 


barge. Sc waa not such damage aa gave 
p^ltf. a remedy in rem. — Molvey v. 
The Barge Nbosuo (1U19), 19 Exoh. 
C. R. I ; 47 D. L. R. 437.— CAN. 
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100 ; 15 Asp. M. Li. 0. 163 ; 26 (Dorn. Cas. 
121, P. C. 


Annotation As to (1) Diftd. Diamond Alkali Export 
Corpn. o. Bourgeois, [1921] 3 K. B. 443. 


546. Add, Annotaiion : — Retd. Marlborough Hill, 
Ship v. Cowan, [1921] 1 A. C. 444. 

560. After this case add : — See Supreme Court ol 
Judicature (Consolidation) Act, 1926 (c. 49), 
ss. 22 (1) (a) (XU), 33 (2). 


562. Add, Annotation : — Reid. The Sheaf Brook, 
[1926] P. 61. 

565a. Judicature (ConsoUdation) Act, 1925 (o. 49), 
ss. 22, 58 (2) — Owner domiciled in England — 
Application to transfer action to King’s Bench 
Division.] — (1) Pitfs., as owners of cargo on 
board defts.’ ship, brought an action in 
personam in the Admlty. Div. for damages for 
breach of the contract of carriage. Defts. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that lie 
had a discretion to retain it in the Admlty. 
Div. — Held : s. 68 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro- 
vided that the Div. bad no jurisdiction, the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to U. S. C., Ord. 49, r. 3, that 
the Ct. of Appeal cannot order h transfer with- 
out the consent of the presidents of both the j 
Divs. from & to which the transfer is proposed ' 
to be made, does not apply to cases where the I 
Ct. of Appeal has held that the one Div. has 1 
no discretion to retain the cause in that Div. I 
In such cases the transfer is made subject !. 
oidy to the consent of the president of the | 
Div, to which the cause is to be transferred j 
(Atkin, L.J.).— The Sheaf Brook, [1926] 
P. 01 ; 95 L. J. P. 113 ; 134 L. T. 634 ; 17 
Asp. M. L. C. 14, C. A. 

Annotation :^A8 to (1) Distd. Tho Eskbridge, fl931) P. 51. ! 

578. Add, Anno/o/iofi : — Held. The WUhelmina, 
[1923] r. 112. 

579a. Ship injured In dock — Oockowners repairing 
ship— In dock belonging to others.] — By the 
negligence of pitfs,’ servants while engaged 
on work on a steamship in the Hornby Dock, 
belonging to the Mersey Docks & Harboiu* 
Board, the vessel & her cargo were damaged 
by fire, & pitfs. were held liable in damages. 
Pitfs. sought to limit their liability under 
M. S. Act, 1900 (c. 32), s. 2, on the ground 
that they were the owners of a dry dock at 
Garston : — Held : the liability being in no 
way connected with the fact that pitfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability. — The City 
OF Edinburgh, [1921 J P. 274; 90 L. J. P. 
304 ; 126 L. T. 375 ; 37 T. L. K. 408 ; 15 
Asp. M. L. C. 234, C. A. 

Annotaliotw.— Distd. The Ruapehu (1920). 42 T. L. R. 70S- 
Ej^d. S.S. Ituapehu v. Green & Sllley Weir, [1927] A. C. 


579b. ,] — Pitfs., owners of a dry dock 

sought to limit their liability under M. S. 
Act. 1900 (c. 32), s. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pitfs.* 
servants while the vessel was being repaired 
by them in the dry dock : — Held : while 
some limitation must be put upon the general 
language of tlie sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, i.e., the damage must bo in some way 
connected with the ownei’ship of the dock. — 
The Ruapehu, [1927] P, 47 ; 90 L. J. P. 18; 
130 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 
L. C. 138, C. A.; affd. sub nom, Ruapehu 
(Owners) v. Green (R. & H.) Sc Silley Weir, 
Ltd., The Ruapehu, [1927] A. C. 623; 96 

L. J. P. 99; 137 L. T. 353; 43 T. L. R. 402; 
71 Sol. Jo. 330; 32 Com. Cas. 323; 17 Asp. 

M. L. C. 270, H. L. ; subsequent proceedings 
(1929), 45 T. L. R. 657. 

Annotations —Reid. Gosse Millard r. Canadian Government 
Merchant Marfoc, American Can Co. r. Same (1927), 
97 L. J. K. B. 193; The Ruapehu (No. 2). [1929] P. 305. 

593. Citations : — For “ 30 L. T. 301 ” read “ 0 
L. T. 861.” 

694a. Rival salvors — Injunction to re- 

strain act on high seas.] — In 1922 pitfs. 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
liundred feet of water. Pitfs. worked at 
the scene of the wreck whenever the weather 
A: tides permitted during the summer of 
1922 & fi*om Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, deft«., British subjects Sc partners 
in a rival salvage co., arrived on the scene in 
a British registered sliip, & by sending down 
their own divers A interfering with pitfs.’ 
diving operations, tried to secure possession 
of tho wreck A cargo, A either prevent 
further work on the pari of pitfs. or establish 
themselves with pitfs. in concurrent occupa- 
tion : — Held: (1) an action in respect of 
injurious acts done on the liigh seas had always 
been within the jurisdiction of the High Ct. 
of Admlty. ; (2) pitfs. were sulficiently in 
occupation of the wreck to exclude third 
paities from interfering with the property ; 
(3) as defts.’ interference was high-handed A 
deliberate they would be restrained until 
further order fi'om doing any acts at or near 
the wreck whereby pitfs. might be prevented 
or hindered in the carrying on of their salvage 
operations. — The Tubantia, [1924] P. 78 ; 
93 L. J. P. 148 ; 131 L. T. 570 ; 40 T. L. R. 
335; 16 Asp. M. L, 0. 340. 

595a. Services on land.] — The Lapwing 

(1839), 8 L. T. 440. 
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6641. Admiralty Ctyurt Act, 18C1* 
(c. 10), «, 6 — No breach of duty — Con- 
iract with shippers imposing no obliga- 
tUm on ship.] — Pitfs. agreed to pur- 
chase goods, the shippers to deliver 
same at an agreed point. The con- 
tract did not puroort to be made bv 
or on behalf of the ship, but by tho 
shippers, with pitfs., who claimed 
damages for breach of contract for 
non-delivery, A at their request a 


warrant to arrest the ship A her cargo 
was Issued: — Held: (I ) pitfs. not 
having been shown to be the owners, 
or oonsignooR or aspigneos ’* of the bill 
of lading of the cargo, tho ct. had no 
jurisdlctloo In the matter, A the 
warrant of arrest should be set aside ; 
(2) the contract referred to in the 
above soot, contemplated an obliga- 
tion on the part of tho ship, A the 
contract sued on imposed no such 
obligation. — Lavalleb v. The Istar, 
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11923J Exch. C. R. 212.— CAN. 

664 ii« Ooods shipped from 

Canadian port .] — The JurisdioUon the 
above scot, confers upon * the ct. is 
clearly confined to cases of damage 
to goods carried by ships into a Oana* 
dJan port, A does not extend to tho 
cose of goods shipped from Canada 
to foreign ports. — Harris Abattoir 
Co. V, Aledo (Owners), [1923] 4 
D. L. li. 1198 ; [19231 Exch. C. R. 
217.— CAN. 
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596a. — Two cauftes of salvage against a 

vessel were consolidated upon motion by 
defts., &, with the conseht of all parties. 
On a petition being subsequently filed, defts. 
moved for its dismissal, with costs & damages, 
on tlie ground that the value of the property 
salved was under £1,000 : — Held : the pro- 
ceedings of defts. in reference to the consolida- 
tion must be construed as an agreement 
which gave the ct. jui'isdiction under Admlty. 
Jurisdiction Act, 1868 (c. 71), s. 9. 

Semble : under Admlty. Jurisdiction Act, 
1868 (c. 71), s. 6, the ct. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of the property 
salved be under £1,000. — The Herman 
Wedel (1870), 39 L. J. Adm. 30 ; 23 L. T. 
876 ; 3 Mar. L. C. 630. 

598. After this ciise insert, “ Prize salvage, see 
Prize Law.’* 

603. Add. Annoiation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

606. Add. Annotations: — Consd. The Meandros, 
[1926] P. 61. Refd. Pyman S.S. Co. v. Ad- 
miralty Comrs., [1919] 1 K. B. 49. 

611. Add,. Annotation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

613. Add. Annotationa : — Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. r. 
Admiralty Comrs., [1919] 1 K. B. 49. 

617. Add. Annoiation : — Consd. Bradley v. New- 
som, [1919] A. C. 16. 

619, Add. A7inoiaiion : — Aa io (1) Refd. Bradley 
V. New’som, [1919] A. C. 16, 

622. Add. Annoiation : — Refd. The Fagcrnes, 
[1926] P. 185. 

642a. .]— R. V. Mitj[J5r (1823), 1 Uag. Adm. 

197 ; 166 E. R. 71. 

648a. Ship not entitled to be registered as British 
ship — Ship under Jurisdiction of Prize Court,] 

— A ship registiired as a British ship, & 
nomintiUy owned by a duly registered 
British co., was in fact owned & controlled 
by the Ham burg- Amerika Line, of Hamburg, 
which, in the person of its nominees, owned 
all the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, & on July 28, 1916, the 
Prize Ct. pronounced her to have belonged 


at the time of seizure to enemies of the 
Crown, & ordered her to be detained by the 
marsh^ until further order. Meanwhile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty.. she remained 
in their possession. On Apr. 5, 1917, the 
writ in the present action was issued claiming 
a declaration under M. 8. Acts, 1894 (c. 60), 
1906 (c. 48), that the ship was forfeited to 
the Crown on the ground that she was not 
entitled to be registered as a British ship : — 
Held : as the Lords Comrs. of the Admlty. 
had merely temporary possession of the 
ship & had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed. — The 
St. Tudno, [1918] P. 174 ; 87 L. J. P. 105 ; 
34 T. L. R. 357 ; 62 So'. Jo. 521. 

650a. Injunction.] — The Tubantia, No. 

594a, ante. 

650b. Res under Jurisdiction of Prize Court.]— 
The St. Tudno, No. 648a, ante. 

663a. No Jurisdiction — Judicature (Consolidation) 
Act, 1925 (e. 49), s. 22 — Action for freight — 
Owner domiciled in England.] — ^Pltfs,, ship- 
owner domiciled in England, instituted an 
action in rem against cargo owners for freight 
in respect of tlie carriage of the cargo in the 
ship. By Judicature (Consolidation) Act, 
1925 (c. 49), s. 22 (1) (a) (xii), the High Court 
shall in Admiralty matters have jurisdiction 
in respect of any claim arising out of an agree- 
ment relating to the carriage of goods in a 
ship, unless it is showm to the ct. that 
at the time of tlie institution of the proceed- 
ings any owmer or part owner of the ship was 
domiciled in England ; — Held : although 
under the sect, pltfs. w'ho are British ship- 
owners domiciled in this country are in a loss 
favourable position than foreign shipowners, 
the sect, was general in its scope & could not 
be construed as applicable only to deft, ship- 
owners against whom a claim is made, & 
the ct. had no jurisdiction to entertain the 
action. — The Eskbridge, [1931] P. 51 ; 100 
L. J. P. 60 ; 144 L. T. 624 ; 47 T. L. R. 235 ; 
18 Asp. M. L. C. 207. 


Part ill. — Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts. 


668a. Issue — Res not within Jurisdiction.] — 

(1) It is not necessary that, at the time of 
the issue of a writ in rem, the res should be 
within the jurisdiction of the ct, ; & Maritime 


Conventions Act, 1911 (c. 57), s. 8, which 
provides that in the case of collision or 
salvage actions the proceedings must be 
commenced within two years of the cause 


PART II. SECT. 11 . SUB-SECT. 

608 i. /ic4ion in rem — Or in per- 
Bonam .] — The first Sl most propei 
remedy * for the recovery of salvage 
is <n rcm . — HArroN t>. Akt. Durban 
Hansbn. [1019] S. C. 154 ; 60 So. h. R, 
100.— SCOT. 


PART II. SECT. 16. 

654 i- Hxccplitm to jurisdiction — 
Made after trial .} — An objection to the 
Jurisdiction will hold good oven if 
made after the trial. — S tack r. Tbk 
Bahor Lbopou) (1919). 18 Exch. 
0. R. 326.— CAN, 
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PART III. SECT. 1, SUB-SECT. 1.— 
A. (a). 

0 Qg i, Amendment — Increase of 

amount,} — PItfa. claiiued $4,000 dam- 
ages. by reason of a ooUialon between 
one of tbeir barges Sr the B, Tbe U. 
was arrested & the bail fixed at $4,000, 
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of action, is complied with if the writ is 
issued within two years ; the sect, does not 
contemplate that the arrest of the re$ 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 
extension of time for the renew^ of an 
unserved writ, which has not b^n renewed 
within the period of one year as provided 
by R. S. O., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 67), 
8. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, &; if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of wliich has expired. — The 
Espanolbto, [1920] P. 223 ; 90 L. J. P. 32 ; 
126 U T. 121 ; 36 T. L. R. 564 j 16 Asp. 
M. L. 0. 287. 

668b. Motion to set aside — Facts in dispute.] 

— In an action in rem for damage by collision 
defte. moved to set aside the writ & aU 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 
partment, & that accordingly no maritime 
lien attached to her. Pltfs. did not admit 
the facts set out in defts.’ affidavit in support 
of the motion ; — Held ; the facts being in dis- 
ute the ct. could not try the issue on motion 
y affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point. — The Sylvan Arrow, 
[1923] P. 14 ; 92 L. J. P. 23 ; 128 L. T. 448 ; 
39 T. L. R. 26 ; 16 Asp. M. L. €. 115. 

669. Add. Annotation: — As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 

672a. Defendant blaming another ship.] 

— Pltfs. claimed damages from defts,, owners 
of the W., in respect of a collision between the 
W, Sc barges belonging to pltfs. The owners 
of the W. denied liability, alleging by letter 
to pltfs. that the collision was caused by the | 
negligence of the A, An action was com- 
menced between the owners of the W, & the 
owners of the A., in which the owners of the 
A. admitted liability for the collision. The 
owners of the A, agreed pltfs.* damages, 


but refused to pay the costs of the action by 
pltfs. against the IF., which had then been 

S rosecuted to the stage of filing pltfs.* pre- 
minary act : — Held : pltfs. were entitled 
to amend their writ by adding the owners 
of the A. as defts. The case came within 
the principle of R. 8. 0., Ord. 16, r. 11, that 
no cause should be defeated by the non- 
joinder of parties. Sc in the circumstances it 
would have been a misuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. The proper course would have 
been for pltfs. to have added both parties 
as defts. in the alternative. — The W. H. 
Randall, [1928] P. 41 ; 97 L. J; P. 42 ; 138 
L. T. 469 ; 17 Asp. M. L. C. 397, 0. A. 

673. Add. Annotaiions : — Consd. The Creteforest, 
[1920] P. Ill ; Marlborough Hill, Ship v. 
Cowan, [1921] 1 A. 0. 444. 

682a. Motion to set aside acceptance Sc under- 

taking to appear Sc put In bail — Mistake as to 
authority.] — Motion dismissed. — The Ger- 
trud (1927), 138 L. T. 239; 44 T. L. R. 1 ; 
17 Asp. M. L. C. 848. 

683a. Renewal of writ — Extension of time for — 
Maritime Conventions Act, 1911 (c. 57), s. 8.] 

— Tub Espanoleto, No. 668a, ante. 

697. Add. Annotation : — Refd. The Point Breeze, 
[1928] P. 135. 

700a. Right to arrest — Ship under requisition.] — 

Pltfs.* steamship & defts.* steamship, the 
L.L.^ collided in Sept. 1917. The L.L. was 
at the time under requisition : — Held : there 
could be no effective arrest of the vessel 
while she was under requisition. — The Largo 
Law (1920), 123 L. T. 560 ; 16 Asp. M. L. C. 
104. 

700b. Ship seized under writ of fieri facias.] — 

A foreign ship was seized under a sheriff’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the sliip was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem wei'e issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants ; — Held : the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem.—THB Jambs W. Elwell, [1921] P. 
351 ; 90 L. J. P. 132 ; 37 T. L. R. 178. 

701. Add. Annotatix>n : — Consd. The James W. 
Elwell, [1921] P. 351. 


the then estimated cost of repairs. 
Before the trial of the action, it was 
found that the actual cost of the 
repairs amounted to $5,512.04. Pltfs. 
moved to amend their writ by adding 
to the amount claimed : — Held : the 
ot. might direct measures tc» bo taken 
to do fall Justice to pltfs., & to that 
end permit the amendment. — Hall 
Coal Co. Thk Batubona, (1923J 
Exoh, O. R. 128.— CAN. 

678 i. Parlies — Joinder of plaintiffs 
— After judgmeni .] — In the coun-o of 
a trial in the Admlty. Ct. pltf. was 
allowed to amend by adding a party 
pltf., but failed to amend formally 
pursuant to the order 8c entered the 
formal Judgment with only the 
original pltf, named therein, & pru- 
oeeiled to assess damages before the 


registrar: — Held: in the ciroum- 
stanoes pltf. had not elected to abandon 
the order for amendment & should be 
allowed to have the Judgment 6c prior 
proceedinga amended in accordance 
therewith.— Evans, Colrman & Evans, 
Ltd. V. The Roman Pbinck, {1924] 
3 D. L. R. 95 : 119241 Exch. C. R. 133 ; 
2 W, W. R. 465 ; 34 B. C. R. 165.— 
CAN. 

078 li. Nonjoinder.!— There 

being no special rule in this Ct. dealing 
with the joinder of parties, the practice 
& procedure of the High Court of 
Justice, in England, oh^ins, 6c the 
claimant herein was entitled to bring 
the present action in his own name 
alone, without joining his oo -owners or 
their assignees. Misjoinder or non- 
joinder cannot now defeat a claim. — 


Mackay V. R.. {19281 Exoh. C. R. 149; 
on appeal, {1930] S. O. R. 130 ; 1 
D. L. R, 1006.— CAN. 

PART III. SECT. 1. SUB-SECT. 2.— 
A. (a). 

701 ill. CredUor*8 action — Claim 

for buUdinff, eguippino or repairing, j — 
As soon as a creditor finds a ship under 
arrest of the ct., he may bring bis 
action for, & the Admlty Ct. acquires 
Immediate 8c Irrevocable Jurisdiction 
over, any claim for building, equipping 
or repairing the ship. That Junsdlc- 
tlou is established without the litigant 
haring to show that the original 
action under which the ship was 
arrested must eventually succeed, 8c 
notwithstanding that the arrest was 
made without particulars being given 
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706a« Re-arrest — Damage in excess of bail — 
Second action — Right to bring action in 
personam.] — In an action in rent in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French law. In the 
Admlty. Ot. both pitfs.’ & defts.* vessels were 
held to blame, but the Cft. of Appeal held 
defts.’ vessel alone to blame & this decision 
was upheld by the House of Lords. The 
£100,000 being insufficient to satisfy pltfs.* 
judgment, pitfs. who admitted that gud 
damages they could not recover more tban 
the £100,000, threatened to arrest defts.* 
vessel in respect of interest & costs ; & under 
protest, defts. provided bail in a fr^her sum 
to avoid arrest ; — Held : having received 
bail in the full value of defts.* vessel, pitfs. 
could not arrest her in rem^ but could proceed 
in personam^ & were entitled to a declaration 
that the amounts due in respect of interest 
A costs were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi. fa, 
— The Joannis Vatis (No. 2), [1922] P. 
213 ; 91 L. J. P. 196 ; 127 L. T. 494 ; 38 
T. L. R. 566 ; 16 Asp. M. L. C. 13. 

AnnoUtiion : — Refd. The Point Breese, [1928J P. 135. 

706b. ,] — In a damage action in rent 

pitfs. demanded & obtained bail from defts. 
in the sum of £3,500. After judgment had 
been given pronouncing defts.* ship alone to 
blame, pitfs. demanded further bail in the 
sum of £3,000, on the groimd that the original 


sum demanded was insufficient to cover their 
damages. On the refusal of defts.* solrs. 
to mve an undertaking to provide additional 
bail, pitfs. extracted a warrant of arrest from 
the Admlty. registry under which defts.* 
ship was arrested. On a motion to set aside 
the warrant of arrest : — Held : the effect of 
taking ball was to release the ship altogether, 
& the warrant of arrest must be set aside. — 
Tmsj Point Bbbbzb, [1928] P. 136 ; 97 L. J. P. 
88 ; 139 L. T. 48 ; 44 T. L. R. 390 ; 17 
Asp. M. L. 0. 462. 

742. Add, Annotations : — Consd. The Point Breeze, 
[1928] P. 135. Refd. The Joannis Vatis (No. 
2), [1922] P. 213. 

746. Add, Annotation : — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

747. A dd. Annotation : — Apld. The Point Breeze, 
[1928] P. 135. 

760. Add, Annotation : — Refd. Melanie S.S v. San 
Onofre S.S., [1925] A. 0. 246. 

764. Add, Annotation : — Refd. The Annette, The 
^ Dora, [1919] P. 105. 

766a. Waiver of right to plead Maritime Con- 

ventions Act, 1911 (c. 57), s. 8.] — By enuring 
an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action. — The Llandovery Castle, [1920] 


to prove without doubt tho status of 
pltf. iu that ortjrlnal action. — B rikskn 
Broth v. The Maple Leap (1922 )» 
67 I). L. R. 281 ; 11922] 3 W. W. R, 
41.— CAN. 

701 iv. Repairs contimied after 
arrcs/. 'Uesps. contracted with tho 
owner of a ship to do certain repairs, 
& ft was delivered to them for the 
purpose. When the repairs were going 
on the ship was arrested at the suit of 
appltfl., who claimed for earlier repairs 
tSc uecossarles. After tho arrest the 
ship was left in the actual posnession 
of reaps., who continued to do the 
repair work contracted for without 
the sanction of the ot. but in good 
faith //eW .* resps. should have 
priority for repairs made after the 
arrest so far as the selling value of the 
ship was thereby increased. — M on- 
TRBAL Dry Docks & Ship Hbp airing 
Co.. Ltd. v. Halifax Shipyards, Ltd,, 
ri920] 3 W. W. R. 26 ; 54 D. L. R. 
186 ; 60 S. O. R, 359.— CAN. 

d. Read now “706a 1.** 

705a ll. AlistaJcc in sum 

claimed — Cost of repairs excetdino esti- 
mate,] — PltfB. olalnied $4,000 damages, 
by reason of a collision between one ot 
their barges & the R, The B. was 
arrestod Sc the bail flxoii at $4,000, the 
then estimated cost of repairs. Before 
the trial of the action, it was found that 
the actual cost of the repairs amounted 
to $5,512.94. Pitfs. moved to amend 
their writ by adding to the amount 
claimed & for the issue of a warrant 
to re -arrest the B. .* — Held : the ot. 
might direct measures to be taken to 
do full Justice to pitfs., & to that end 
permit the Issue of a warrant for the 
re-arrest of the ship, but with costs of 
the motion & of the re-arrest against 
pitfs. — Hall Coal Co. v. The Bayu- 
80 NA. [1923] Exch, C. R. 128.— CAN. 

706a ill. Dismissal of claim 

for salvage — Appeal.] — Where a claim 
for salvage against a ship has been 
dismissed, there fs no general right, in 
oase of appeal, to bold tiio bail bond or 


after its cancellation to re-arrest the 
ship, nor will such right be granted 
without good reason therefor, such 
as that it appears to the ct. that the 
sWp will not be i^tliln the Jurisdiction 
to answer the appeal should it go 
against It. — The Freiya v. The R. S 
(1921), G3 D. L. R. 687 ; 21 Exch. C. R. 
147: 30 B. O. R. 132; [1921] 2 

W. W. R, 749.— CAN. 

706a iv. Unnecessary where ship 

already under arrest,] — The A. was 
under arrest by process of the ot.. In a 
joint action for master’s & seaman’s 
wages, when she was re-arrested by 
pitfs., \mder three separate warrants, 
In actions for necessaries & supplies 
furnished to the A, In the port of C., 
to which she belonged, & the owners 
of which were domiciled in CJanada : — 
Hdd : the ship being under arrest of 
the ct., this ct. had Jurisdiction In tho 
matter, but the issuing of warrants 
& tho re -arrest was unnecessary. — 
Stewart Sc Co., Ltd. v. The Amla, 
[1929] 4 D. L. R. 719 ; Ex. C. R. 192.— 
CAN. 

sp. Attachment to found jurisdictionr^ 
Both parties domiciled outside j uris- 
dirtion — Res within jurisdiction ,] — 
Where a co. alleged that it Intended to 
bring an Admlty. action in rem for 
damage occasioned tolts vessel through 
tho negligent handling ot resp. co. 
wJillst in the territorial waters of the 
Union, & It appeared that both tho 
cos. were domiciled outside the Union, 
the attachment of the vessel was 
ordered, such order to be suspended on 
security being provided in an amount 
greater than the sum claimed as 
damages.--^. S. Krratos v, S.S, 
Fabian. [1921] C. P. D 148.-^^. AF. 

PART III. SECT. 1, SUB-SECT. S.— 
A. (b). 

St. Mold fide arrest — Abuse of process 
of court — Rights of other cUvLmams.] — A 
ship was arrested at the suit of a member 
of a firm. His independent claim for 
wages as a “ ship’s carpenter on board 
the ship,** was in fact only a part of 


his firm’s claim, & Immediately after 
the ship was arrested his firm’s action 
was instituted : — Held .* those facts so 
obviously disclosed mala fides Sc an 
abuse of the process of the ot. that the 
arrest could be viewed as a sham 
proceeding & as not having any legal 
existence os regards the finu, but other 
claimants could support their suits on 
its existence In fact, because in good 
faith they instituted their suits relying 
upon the records of tho ct. which on 
their laoe showed that its jurisdiction 
could beinv'jked. — Erikbkn Brothers 
V. The Maple Leaf, 11923] 4 D. L. R. 
1201 ; [1923] Exch. C. U. 39 ; 31 B. C. R. 
443 ; [1923] 1 W. W. R 76.— CAN. 


PART III. SECT. 1. SUB-SECT. 3.— A. 

n J, Court without iurisdie- 

iion .) — In the absence of jurisdiction 
existing by law, the filing ot an appear- 
ance & the giving of bail by deft, do 
not give jurisdiction to the ct. in a 
proceeding in rem. Jurisdiction is not 
a matter of procedure & cannot be 
derived from the consent of parties. — 
Mulvey V. The Barge Neosho (1919), 
19 Exch. C. R. 1 : 47 D. L. R. 437.— 
CAN. 


a U. .] — A mere 

technical objection to an Informality 
or irregularity In procedure may be 
waived by appearance, by the giving 
of ball or by taking a step in the 
action ; but u, in fact, the ct has no 
jurisdiction over the subjeot-inatter 
of the claim, no delay on the part of 
deft. & no step in the aotion taken by 
him can give the ot. Jurisdiction. — 
Harris ABArrom Co. v, Aledo 
(OWNERS), [1923] 4 D. L. R. 1196; 
[102.3] Exob. C. R. 217.— CAN. 

764 ili. .] — In Admlty. whore 

deft, wishes to raise an objection to 
the Jurisdiction of the ot. In a case 
where the ot. has Jurisdiction over the 
subject-matter, he should appear under 
protest whether tho action bo in rem, or 
tn personam , — Burke v. The Aao^a 
(19^^ 4 D. L. R. 873 ; Ex. C. R. 194. 
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P. 119 ; S9 L. J. P, 141 ; 124 L. T, 383 ; 16 
Asp. M. L. C. 153. 

Effect of Maritime Conventions Act, 1911 
(c. 67), ace, generally. Shipping. 

TBSa. Appearance by person Interested-Position of 
Intervener.] — The Byzantion, No. 248a, 
ante. 

768b. Undertaking to appear— Sale of ship— Effect 
on undertaking.]— The Ring, No. 781d, 
post 

780. Add, Annoiaiions : — Refd. The Oon.snl Olsflon, 
[1920] P. 43 ; The Castor (1032), 48 T. L. R. 
(304. 


730a. ,] — The San Onopre, No. 

780b, poat. 


780b. Effect of contractual arrangement 

between owner & charterer.] — (1) The 
Admlty. marshal appraised a s^ved steam- 
ship at the sum of £309,841 . On an applica- 
tion to vary or set aside the appraisement on 
the ground that the ship had been appraised 
at her mai'ket v.'iluo instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 : — Held ; for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, & the marshal’s valuation was 
properly arrived at & was based on the light 
principle. 

(2) The general rule is that an appraise- 
ment by the marshal is conclusive, & it is 
only in very exceptional^ cases that an applica- 
tion to vary or set aside the appraisement 
will bo allowed. — The San Onofre, [1917] 
P. 96 ; 86 L. J. P. 103 ; 116 L. T. 800 ; 14 
Asp. M. L. C. 74. ! 


An^taHona ; — Afi to Consd. The Con«»ul Otsson, 1192^] 

K 43. OereraUy , Refd, The Caster (1932), 48 T. L. K, 
n04. 


781a. Nature of ball.] — The Borre, No. 781b, 

poai, 

781b. Undertaking to put in bail — Afterwards with- 
drawn — Effect of subsequent arrest of vessel.! 
— On June 22, 1920. defts.’ soJrs. gave an 
undertaking to enter an appearance & put 
in bail m respect of a writ in tem claiming 
damages in respect of loss by collision. In 
consequence defts.* vessel was not arrested. 
On Feb. 17, 1921, defts.* solrs. wrote to 
pltfs.* solrs. that their clients were unable 
^ make arrangements for bail, that accord- 
ingly the undeiiaking for bail was withdravTi, 
& that, as the vessel was within the juris- 
diction of the ct., pltfs. could arrest her. 
Pltfs.* solrs. arrested the vessel, but wrote 
to defts.* solrs. that they reserved all their 
clients* rights under the undertaking for 
bail. On Mar. 16, 1921, the vessel was 
appraised as being at that time of a value of 
£600. Defts. provided bail in that sum k 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good k sufficient bail, 
pursuant to thoir undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excess of £600, k pltfs. estimated 
her value at £4 ,.500 i--TIeld : (1 ) the under- 


taking to give bail could not bo withdrawn 
by siibstituting the vessel for the bail ; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel ; (3) 

defts.* solrs. must complete their undertaking 
by putting in bail to the value of the vessel 
as on June 22, 1020 ; (4) nature of bail dis- 
cussed. — The Borrb, [1921 ] P. 390 ; 91 
L. J. P. 1; 125 L. T. 676 ; 37 T. L. R. 
668; 65 Sol. Jo. 716 ; 15 Asp. M. L. C. 334. 

781c. When value of ship ascertained.] — 

The Borre, No. 781b, ante^ 

781d. Sale of ship — Effect on undertaking.] — 

In June, 1930, a firm of Norwegian ship- 
owners, being threatened with an action in 
rem by cargo owners in respect of damage & 
short delivery, to avoid arrest of the ship, 
instructed their solrs. to give an undertaking 
to accept service, appear & provide bail. No 
writ wa« issued, the ship left the jurisdiction, 
& when she returned several months later 
she was encumbered with liens. On Jan. 6, 
1931, she was sold by order of the ct. On 
Mar. 2 the solrs. took out an originating 
summons, & moved the ct. for an order that 
they were no longer bound by their under- 
taking. On Mar. 14 the cargo owners issued 
their writ in rem, but the solrs. refused to 
accept service pending the hearing of the 
motion : — Held : the undertaking, which 
was plain in its terms, enabled the ship 
to leave the jurisdiction without being 
arrested, & the fact that she was subsequently 
sold was immaterial ; there had not been 
undue delay in issuing the writ having I'egard 
to all the circumstances ; & the soli's, 

remained bound by their undertaking. — 
The Ring, [1931] P. 58 ; 100 L. J. P. 118; 
145 L. T. 106; 47 T. L. R. 384; 18 Asp. 
M. L. 0. 238. 

781e. Liability limited to amount of bail — No 
second action if bail insufficient — Action in 
personam — For interest & costs.] — The 
JoANNis Vatts (No. 2) No. 70* ia, ayite, 

781 f. Benefit of bail — Action in name of cargo 
owners — Some owners not Joining in pro- 
ceedings.] — The steamships W. k J. came 
into collision & the IF. k her cargo were 
damaged. Before the issue of the writ an 
under^king to put in bail to the amount of 
£ 100 , 000 , had been given on behalf of the 
owners of the J, The writ was in the names 
of “ The owners of the steamship TF. & cargo 
V , the owners of the steamship J.,*’ but at 
that time no authority from any of the cj^o 
owners had been received. While the litiga- 
tion was proceeding the owners of the W, 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 
cargo owners, to join in the proceedings 
or share in the costs. Some assented & 
some declined. Tlie litigation proceeded to 
the House of I.jord8, where the J, was held 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the daims, the 
owners of the TF. contended that having sued 
owners of the ship k bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
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own damage as shipowners in priority to 
all other claimants, & that the non-assenting 
cargo owners had no right to share in the 
fund : — He/d : ( I ) although, as bailees of 

the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share ; (2) it was 
the duty of the ct., when the bail was re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution. — 
Thb Joannis Vatis, [1922] P. 92; 91 

L. J. P, 182 ; 126 L. T. 718 ; 16 Asp. M. L. 0. 
606, C. A. 

731 g, Several salvage actions,] — A vessel 

which had stranded on rocks sustained 
heavy damage got off with the assistance of 
various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions & an action by 
the ship repairers for salvage &/or necessaries 
were instituted. No defence was put in, but 
in the first action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the sum of £1,000. 
The cargo & freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed & dispersed. After 
some temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised t*8.S9 ; — Held : the bail for cargo & 
freight did not constitute a fund in which all 
the salvors could share ; the undertaking 
was given in one action only, ^ pltfs. in that 
action, in which the t<»tal values were £1,217, 
j-527 

could treat of £1 ,000 us bail representing 

the cargo & freight. — The Russlano, [1924] 
P. 55 ; 93 L. .1. P. 18 ; 130 L. T. 763 ; 40 
T. L, R. 232 ; 68 Sol. Jo. 324 ; 16 Asp. 

M. L. O. 288. 

781 h. Amount of ball — Value of ship & freight— 
Limit of iiability — Facts disputed by plaintiffs.] 

— If, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided bv 
M. S. Act, 1894 (c. 60), s. 503, deft, ship- 
owners on filing an affidavit in tlie damage 
action stating the tonnage of their ship & 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, he 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltfs. dispute the facts on 
wliich the right to limit liability depends, 
bail must be given to the full value of defts.’ 
ship.~THK CHARtorrR, [1920] P. 78; 89 
L. J. P. 62 ; 123 L. T. 685 ; 36 T. L. R. 204 ; 
64 Sol, Jo. 276 ; 15 Asp. M. L. C. 98. 

781 J, Effect of ball — Release of ship.} — The 

Point Bheeze, No. 706b, ante. 

796, Add. Avhotaiion : — Refd, The Consul Olsson, 
[1920] P. 43. 

806, Add. Annotation : — Refd, The Joannis Vatis 
(No. 2), [1922] P. 213. 


808. Add. Annotation: — Consd. The .Toannis Vatis 
(No. 2), [1922] P. 213. 

810. Add. Annotation: — Refd. Canadian Pacific 
By. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

829. Add. Annotation: — As to (1) Distd. Bradley 
V. Newsom. [1919] A. C. 16. 

831, Add. Annotation : -Retd, The Edison, [1932] 
P. 52. 

834. Add. Annotation: — As to (1) Refd. The 
Joannis Vatis (1921), 91 L, J. P. 182. 

837, Add. Annotations: — As to (1) Refd. Swedish 
Central By. v. Thompson, [1924] 2 K. B. 255. 
As to (2) Refd. New York Life Insce. v. 
Public Trustee. [1924] 2 Ch. 101. 

839. Add. Annotation: — Refd. The Fagemes, 
11926JP. 185. 

840. Add. Annotation : — ^Refd. The Fagemes, 
[19261 P. 185. 

842. Add. Annotation: — Refd. The Fagemes, 
[1926] V. 185. 

843. Add, Annotations : — As to (1) Refd. Beading 
Trust V. Sporo, Spero v. Reading Trust, [1930] 
1 K. B. 492. As to (2) Refd. Johnson v. 
Taylor, [1920] A. C. 144. 

843a. .] — A British ship, 

coming down the Elbe, came into collision 
with another British ship, which, in turn, 
came into collision with a German vessel. 
The agents at Hamburg of the first British 
ship & the owners of the German vessel 
exchanged letters of guarantee ; but the 
owners of the German vessel did not com- 
mence legal proceedings in Germany against 
the owners of the two British ships until after 
the owners of the first British ship had com- 
menced an action in 'personam in this country 
against the owners of the other British ship 
& the owners of the German vessel. On an 
application Uy discharge an order giving the 
owners of the first British ship leave under 
B. S. C., Ord. 11, r. I (<?), to serve notice of 
the writ on the owners of the German vessel 
out of the jurisdiction : — Held : the order 
ought not to have been made, for there had 
not been any unreasonable delay on the part 
of the owners of the German vessel in follow- 
ing up, by legal proceedings, the original 
cross letters of giiarantee. — T he Hagen, 
[1908] P. 189 ; 77 L. J. P. 124 ; 98 L. T. 
801 ; 24 T. L. R. 411 ; 62 Sol. Jo. 335 ; 11 
Asp. M. L. C. 66, C. A. 

Annotations: — Refd. The Fagremes, [1926] P. 185 ; Sohintz, 
Re. Schintz v. Warr, [19263 Ch. 710. 

855. Add. Annotation: — Refd. The Creteforest, 
[1920] P. 111. 

856a. .] — (1) In a consolidated salvage action 

the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, aeparafely owned, joined 
in one writ, & the masters & crews in another, 
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defts. tendered a lump sum which the ct. 
upheld, but as defts.' affidavit of values was 
only handed to pltfs. on the day of the trial ; — 
Held : (2) pltfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs ; (3) the interests 
of the masters & crews being identical with 
those of the owners, the masters & crews were 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of mast^s & crews joining in one 
action with the owners. — ^Thb Oretbporest, 
[1920] P. Ill ; 89 L. J. P. 136 ; 123 L. T. 
691 ; 36 T. L. R. 367 ; 15 Asp. M. L. 0. 48. 

857. Add* AnnouUton : — Refd. The Oreteforest, 
[1920] P. 111. 

864. Add. Annotation : —Refd. The Oreteforest, 
[1920] P. Ill 

874a. .] — The Siieap Brook, No. 

565a, ante. 

876. After this case add : — 

Exercise of Jurisdiction by all Divisions.] — 

See^ now. Administration of Justice Act, 1028 
(c. 26), s. 6. 

876a. Transfer by Court of Appeal — Necessity for 
consent of Presidents of both Divisions.] — 

The Sheaf Brook, No. 565a, ante. 

890. Add. Annotation: — As to (1) & (2) Consd. 
The El Oao (1925), 133 L. T. 269. 

892. Add. AnnoUdion : — Ah to (1) & (2) Expld. 
The El Oso (1925), 133 L. T. 209. 

893. Add. Annotation: — Refd. The El Oso (1926), 
133 L. T. 269. 

804a. Action between parties whose vessels 
have not been in collision with each other.' 

Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under R. S. 0., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in admlty. cases, & that the solrs. 
should ascertain whether the parties are 
ready to file preliminary acts under Ord. 19, 
r. 28. If both parties are not ready to deliver 

E reliminary acts, or one of them declares 
imself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been j 
in collision filing a blank preliminary act. — 
The El Oso (1925), 133 L. T. 269; 16 
Asp. M. L. 0. 530. 

Annotation : — Consd. The Carlston & The Balcombe, fl926J 
P. 82. 

894b. Who entitied to — Co-defendant.] — A col- 
lision took place between the C. dc the JS., & 
subsequently the C. collided with pltfs.’ 
vessel. Pltfs. issued a writ in rem against 
the owners of the C., & the usual preliminary 
acts were filed by both parties. In thefr 
defence the owners of the C. blamed the 1?., 
& pltfs. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B. 


should forthwith file a preliminary act: — 
Held : ( 1 ) the only parties entitled as against 
second defts. to a preliminary act were pltfs., 
& they would be so entitled when they had 
filed a preliminary act against second defts. ; 
lii-Hb defts. were not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pltfs. & issue a writ 
against second defts., & the order must be 
set aside ; (2 ) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, & the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judgment in the present action, — The Carl- 
ston. The Balcombe, [1926] P, 82 ; 95 
L. J. P. 51 ; 134 L. T. 766 ; 42 T. L, R. 312 ; 
17 Asp M. L. C. 33. 

897a. Course & speed of vessel.] — In cases of 

collisions between ships at anchor it is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course & speed 
of the vessel when the other was first seen, 
to reply “ at anchor.” The heading of the 
vessel should also be given. — The Macroom 
(1927), 137 L T. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. 0. 288. 

908. Add. Annotation: — As to (1) Distd. The 
Woodarra v. Admiralty (1921), 66 Sol. Jo. 
183. 

914a. Raising new claim — ^Effect of.] — The 

Highland Glen (1927), 104 L. T. Jo. 480, 
C. A. 

916. Add. Annotation : — Distd. The Woodarra v* 
Admiialty (1921), 66 Sol. Jo. 183. 

936. Add Citation : — on appeal (1853), 8 Moo. 
P. 0. 0. 482 P. C. 

952, Add Annotation ; — Refd. The San Onofre 
(1922), 92 L. J. P. 17. 

969. Add. Annotation : — Refd. The Saxicava, 
[1924] P. 131 

969a. Action stayed, discontinued or dis- 

missed — Counterclaim raised In correspond- 
ence.] — A notice of counterclaiui contained 
in correspondence passing between pltf.’s 
deft. *8 solrs. is not sufficient to ” set up ” a 
counterclaim within R. 8. 0., Ord. 21, r. 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set up 
by some proceeding which is either directed 
by or recognised by the rules &; in respect of 
which there is a record on the files of the ct. — 
The Saxicava, [1924] P. 131 ; 93 L. J. P. 60 ; 
131 L. T. 342 ; 40 T. L R. 834 ; 68 Sol. Jo. 
866; 16 Asp. M. L. 0. 824, 0. A. 

970a. ,] — ^.Two foreign veiwels, a barque 

& a ship, came into collision, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action unless an appearance & bail were 
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tA. Object .] — The object of a prelimi- 
nary act is to obtain a statement recento 


facto of the clrcmmRtanoes. to prevent 
parties sbaplnf? their case to meet the 
one put forward by the other at trial.—* 
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^ven by the owners of the barque : — Held : 
&e baroue being sunk, the ct. had no juris- 
diction to compel the owners to give bail, & 
must reject the motion. — The Carlyle 
(1868), SO L. T. O. S. 278 ; 6 W. R. 197. 

AnnoioHon >BeM. Chapman v. Royal Netherlands Steam 
Navigation Co. (1879), 4 P. V. 167. 

979a« Consolidated salvage action.] — 

The Crbteporbst, No. 856a, ante, 

079b. -.] — I had occasion, recently, when 

trying a salvage action in which there had 
been a tender, to express my view that the 
fact that the amount of the tender was made 
known to the ct. before it had determined 
its award hampered the ct. in its judicial 
capacity ; & that it was better, if a tender 
were made, that the amount of the tender 
should not be made known to the ct. imtil it 
had exercised its judicial discretion in arriving 
at what would be a reasonable sum to award, 
because the question of costs, a serious one, 
depends upon whether the amount of the 
award is or is not in excess of the tender. 
. . . Having expressed my view as to what 
I thought to be advisable, namely, that the 
amount should not be stated in the defence, 
the case of the U, C, has arisen, a salvage 
case, & is now before me on summons ; 

I thought it desirable, in view of what has 
taken place, that my view upon this question 
should be stated publicly, so that it might 
be recorded for the information of all con- 
cerned. I have thought it right, as I have 
suggested a variation of what lias apparently 
been the custom & practice of this ct., to 
speak to the President about it, &; he agreed 
witli my view of the case, that putting the 
amount into the defence in a salvage action 
was embarrassing to the judge. Upon 
inquiry, however, it appears tiiat this is 
such a very old practice, that in the 
President’s view it is not advisable to alter 
it. The result is that I make no alteration 
in the existing practice, & dismiss the appeal 
summons (Bahgrave Deane, J.). — The 
UproN Castle, [1912] W. N. 81. 

1001. Add, Annolalion : — Refd. The Creteforest, 
[1920] P. 111. 

1001a. Tender of lump sum — Consolidated 

salvage action.] — The Creteforbst, No. 
850a, ante. 

1023. Add. Annotations : — Apld. He Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 
Refd. The Tervat^te (1922), 128 L. T. 176; 
Duff Dev*dopmont Co. r. Kolautan Govern- 
ment, [1923] 1 Ch. 38.5 : Duff Development 
Co. V. KeJantan Government, [1924] A. C. 
797. 


1027a. -,] — ^Pltfs.’ & defts.’ vessels 

came inito collision & both received damage. 
Pltfs. brought an action in rent against 
defte., ** the owners of the steamship N.** 
Defts. counterclaimed, & applied to pltfs. for 
security to answer the counterclaim. Security 
was given, but on pltfs. making a similar 
application defts. refused to give security 
on the ground that the N. was owned by the 
French Govt., & was not subject to arrest : — 
Held : the ct. had no power to order security 
to be given or, in default thereof, to stay 
defts.’ coimterclaim. — ^T hb Neptune, [1919] 
P. 17 ; 88 L. J. P. 94. 

1032. Add. Ajinoiation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1046. Add. Annotation : — Refd. The Shropshire 
1922), 127 L. T. 487. 

1047a. For disposing fairly of cause — For 

saving costs.] — The owners of the steamship 
one. of two ships found jointly to blame 
in a collision action, limited their liability & 
paid the amount into ct. Claims against the 
fund were in due course filed by the owners 
of the N. & the owners of the other ship, the 
/S'., & also by the owners of cargo on the 8. 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the -S'., who were not 
parties to the collision action, then sought 
leave to administer four interrogatories to 
the owners of the 8. Nos. 1 & 2 asked 
whether there had been, ae between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
terms. No. 3 inquired whether there had 
been any assignment of the claim of the 
owners, master, & crew of the 8. ; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the -S'. The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides: — Held: the first three interro- 
gatories were necessary either for disposing 
faii'ly of the cause or matter or for saving 
costs, within R. 8. C., Ord. 31, r. 2, k, must be 
allowed. No. 4 was not pressed. — The 
Nedenes (1924), 41 T. L. R. 243. 

1062a. Confidential report by master.] — 

Defts., the Port, of London Authority, 
arranged with their underwriters that, in all 
cases of claims for collision in which their 
vessels wei‘e concerned, the management of 
tlie claim should be put in the hands of cer- 
tain solrs. Defts. directed that a report on a 
printed form headed “ Confidential report for 
the information of the Authority’s solr.” 
should be made by the master of the vessel. 
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998 tl. RtjrHion of tender — 

Acceptance of increetsed tender after 
(tmerMTnent of claim ai trwii.l — In an 
action for salvage dervtces, pltf, claimed 
$20,000 fir in his statonient of claim 
ouch amount of salvage remuneration 
as to the ot, might seem meet. The 
defence was delivered on Mar. 1 7, when 
deft, paid into ct. $2,000 & tendered 
It to pitf.. who rejected it. Pltf. at the 
trial applied for leave to amend to .set 
np an additional claim. The amend- 
ment WH8 made, fir deft. Incitsosed Ids 
tender to $4,000. which was arwpted : 

ff^d : (1) deft. Nhould In any event 

liave the ooets of fir conseiiuent upon 
the ameudraont granted at the trial ; 
(2) as to the accepted tender, the in- 


creased tender must be regarded as 
having bt^n made fir accepted on 
Mar. 17, Sl all the costs subsequent to 
that tender should bo borne by pltL ; 
(2) the clrouowtances were not quite 
sutheieut to deprive pltf. of costs before 
tender. — T he Paschbna v . The Griff, 
119251 2 W. W. R. 676.— CAN. 

PART III. SECT. 9, SUB-SECT. 1. 

tb. Plaintiff resident otd off urisdiction 
•-Foreianship,] — Where pltf. is resident 
out of the Jurisdiction fir his ship is a 
foreign one, security for costs may be 
orden*d, oven at an advanced stage of 
the action & though the delaying in 
applying therefor l« unaccounted for, 
in the absence of any prejndioe to the 
other side occasioned by such delay. — 
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Wrangell v . The Steel SriENTisT. 
[192413 P.14. R.49 ; [1924] Kxch C. R. 
136 : 2 W. W. R. 493 ; 34 B, C. R. 
114.— CAN. 

PART III. SECT. 10, SUB-SECT. 1.— 
A. (a). 

AO. Exandnedionf or discovery — inlieu 
of inJerrogatories — When ordered— -V se 
of 1 — While an examination for dis- 
covery may be orde**od by the Judge 
as a matter of oonvenionce, in place of 
the delivery of interrogatories, especi- 
ally where the opposite party Is In 
Ignorance or the facts, such examina- 
tion cannot be road as evlaenct; at the 
trial. — Point anne Quarries w. b.8. 
M. F. Whalen (1921). 68 D. L. R. 
627 ; 20 Exch. C. R. 483.— CAN. 
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The report was subsequently passed through 
various departments in defte.* offices until it 
reached the solr/s hands. It was then dealt 
with by the solr. in the course of his profes* 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.* vessel. Pltfs. claimed to have 
this report produced to them : — Held. : the 
report having been obtained for the solr., in 
the sense of being procured as materials upon 
which professional advice should be taken 
in proceedings pending or threatened or 
anticipated, it was privileged from production. 
— The Hopper No. 13, [1925] P. 62 ; 94 
L. J. P. 45 ; 132 L. T. 736 ; 41 T. L. R. 189 ; 
16 Asp. M. L. C. 473. D. C. 

Annotaiinna : — Distd. The City of Baroda (1020, 134 L. T. 
.576. Re!d. Ankia v. London & North Eastern Ry. Co., 
tl930J 1 K .B..'>27. 

1062b. Officers* reports.] — Pltfs. claimed for 

short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. denied liability alleging 
that the loss was due to pilferage by an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel & the conduct of iheir officers 
in the prevention of theft, which reports 
were in due course obtained through defts.* 
agents in China. Defts. claimed that these 
reports were privileged from discovery : — 
Held: (1) the reports were not privileged. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for depommt’s documents. — The City 
OP Baroda (1926), 134 L. T. 576 ; 70 Sol. Jo. 
1044 ; 17 Asp M. L. 0. 27. 

Annotation: — Re!d. Ankin v. Loadou & North Eastern Ry. 
Co., 11930] 1 K. B. 527. 

1075. For “ For full anns., see Practice A 
Procedure,’* read “ Add. Annotation : — 
As to (1) Held. Dawson v. Shepherd (1880), 
42 L. T. oil.” 

1078a. Taking evidence on commission — Dis- 
couraged.] — The Augusta (1909), 26 T. L. R. 

1107a. -.] — ^Where suits of rival 

salvors come on for hearing at the same time 
the right to begin must depend upon the 
circumstances of each case. — The Willem 
III. (1871), L. R. 3 A. & E. 487 ; 25 L. T. 
386 ; 1 Asp. M. D. C. N. S. 129. 

1112a. Right of reply.] — Allowed in all cases. — T he 
Rjukan (1866), 14 W. R. 973. 

1114a. Damage due to collision.] — In an 

action of damage by collision the onus of 


proving that damage directly fiows from 
deft.’s negligence causing the collision is on 
pltf. ; & the dicta in The Mellona (1847), 3 
Wm. Rob. 7, 13 ; The Pemher (1857), Sw. 
211, & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the cob 
lision, unless deft, proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it primd facie was to be 
regarded as a consequence of the negligence 
causing the collision. — The Paludina, [1925] 
P. 40 ; 132 L. T. 724 ; 16 Asp. M. L. C. 453, 
C. A. ; affd, sub nom. S.S. Singleton 
Abbey v. S.S. Paludina, [1927] A. C, 16; 
17 Asp. M. L. 0. 117, H. L. 

Annotation : — Reid. OiVaadian Paolflc Ry. v. Kelvin Shipping 
Oo. (1927). 138 L. T. 369. 

1152a. Log of defendants’ vessel — Right of plaintiffs 
to put in — After admission of facts by de- 
fendants.] — Defts. to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services &: that the allega- 
tions of the facts of such services set out in 
the respective statements of claim were in 
substance correct, but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
&: that their vessel was ever in any real 
danger. They also plea<led certain soundings 
which differed from those pleaded by certain 
of pltfs. Pltfs. by their reply joined issue 
upon tlie defence save in so far as the same 
consisted of admissions : — Held : pltfs. were 
entitled to put in the logs of defts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e.g. 
the displacement of certain tugs, — The 
W ooDARRA (1921), 38 T. L. R. 160 ; 66 Sol. 
Jo. 183. 

1152b. Oral evidence dispensed with— Salvage- 
Amount in dispute small — Discretion of 
court.] — In a case where salvage services 
had been requisitioned & the amount in 
dispute was small, bv agreement the case was 
tried on the pleadings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with : — Held : the course taken was 
a mode of procedure useful to the shipping 
world, & one for which the ct. wo\dd en- 
deavour to give proper facilities, the power 
of the ct. being, of course, discretionary.— 
The River Fisher (1923), 39 T. L. R. 
233. 


PART in. SECT. 11. SUB-SECT. 1. 

sd. Proof of claim — Hiohl to proceed ex 
parte — Order for aaXe of res.}— P aul v. 
The Amy Turneb. [1922] V. L. il. 
740.— AUS. 

PART III. SECT. 14. SUB-SECT. 3.— A. 

M. Zxtg hooka — Independent log kept 
by mate.] — Held : not admlssiblo. — 
K.y. The Ainoko (1894). 4 Exch. O. R. 


tf. Manuacripi notea made by master.] 
— In tho circumstances rejected as 
evidence as part of tlie ship’s log. 
— THE Andrew Kelly v. The 
OOMMODOBE, [1919] 1 W. W. K. 

1069 ; 19 Exch. 0. K. 70 ; 48 D. L. H. 
213.— CAN, 


tk. Salvage action — Attendance of 
master <£• creu?.]— It is proper to have 
the master & crew before the ct. In an 
action for salvage. — Johnson & AJap- 
KAY r. ft.S. Chablbs S. Neff (1918), 
18 Exch. C. R. 168.— CAN. 

PART III. SECT. 14. SUB-SECT. 3.— 
B, (•). 

sm. Evidence of per8<ma on boom — 
Collision.]— AeUon by pltf. to recover 
damages sutlorcd by it by reason of 
doft.’s ship coming into collision with 
one of its booms of logs : — Held : it 
is next to imposHiblo for one on a 
moving vessel, unless be is in a position 
to see her from stem to stem & at the 
same time maintain a complete Sc 
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commanding view of tho shore, to 
follow the course, speed or evoJutious 
In tho manoeuvres of a vessel ; & 

Itf.'s witnesses being some on the 

oom & some on land overlooking the 
locna of tho accident were In a bottei 
position to follow the course of the 
vessel than wcrt> those on board the 
same. — Vancouveb Obirnt Export 
Co.. Ltd. v. The Anglo -Peruvian, 
11931] Ex. C. R. 127*— CAN. 

sn. Evidence of navigainra — Collision 
— Greater weighi than evidence of ant* 
sfdcrs.)— O dfjell A/S v. S.S. Vbsuvio 
Sc SOOIBTA Anonima Peb L’Industria 
b Jl Commeboio Maritimo v. S.S. 
Older. [1930] Ex. C, R. 207 ; [1931] 
2 D. L. R. 34.— CAN. 
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1167. Before this case insert ** See^ further ^ Evi- 
dence, Vol. XXII., p. 94.** 

1185a. Photographs — Calculation as to 

locality of collision — Absence of expert 
evidence.]— In an action arising out of a 
collision in Sydney harbour between the ships 
C, & 8t A,, there were in evidence three 
photographs, taken from a third moving ship, 
showing the colliding ships just before, during, 
& after the collision, with the frontage of the 
harbour as background. The point in the 
harbour at which collision occurred was 
material. The trial judge, basing his judg- 
ment solely upon the other evidence in the 
case, held that the St A, was to blame. 
The appellate ct. gave the owners of that 
ship leave to adduce upon an appeal by them 
the evidence of three land surveyors based 
upon the photographs. They used the 
alignment of pairs of objects which they 
identified in the backgrounds to fix the 
position of the camera when each photograph 
was taken, & then by reference to the back- 
ground localised the collision. These results 
were shown by a diagram. The appellate ct., 
accepting the result so arrived at, reversed 
the decision of the trial judge, stating, how- 
ever, that apart from the new evidence they 
agreed with it : — Held : the skill or science 
needed to produce an accurate result by the 
process adopted was not that of a land 
surveyor, & in the absence of expert evidence 
the reversal of the decision of the trial judge 
was not warranted. — United States Ship- 
ping Board v. The St. Albans, [1931] A. 0. 
632 ; 100 L. J. P. 0. 73 ; 144 L. T. 601 ; 
47 T. L. 11. 245 ; 18 Asp, M. L. C. 190, P. C. 

1187. For “ For full anns., see 1^.eading,’* read 
“ For full anns., see Evidence.** 

1196. Add, Annotation : — Reid. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 E. J. P. 145. 

1198 a. Between assessors advising lower 

court 6c appellate court — Duty of appellate 
court.] — In a case in which there has been a 
diticrence of opinion between the nautical 
assessors advising the re.spcctive cts., tlie Ot. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessoi's occupy much the same position 
as do skilled witnesses, ^ if they differ the ct. 
must make its own choice. In every case the 
I'esponsibility is with the ct., which has to 
make up its mind alike on questions of 
nautical skill & on the value of the advice 
given upon them. — A ustralia (Owners) v . 


Nautilus (Owners),, The Australia [1972] 
A. C. 145; 95 L. J. P. 145: 135 L. T. 576; 
42 T. h. H. 614; 32 Com. Cas. 82; 17 Asp. 
M. L. C. 86, H. L. 

Annoiations :—Fond. The Tovarisch, IW01 JP. 1 : The 
Otranto, IIU30] P. 110. Refd. Hall v, British Oil & Cako 
Mills (1030), 23 B. W. C. C. 629. 

1198b. .] — Artemisia 

(Owners) v, Douglas (Owners) (1925), 
[1927] A. C. 164, H. L. 

Annotaiiofi : — CoDsd. Australia (Owners) v. Nautilus (Cargo 
Owners), [1927] A. O. 145. 

1198c. ,]“-We arc the judges, 

& we are to regard the gentlemen who assist 
us, & the gentlemen who assisted the judge 
below, as witnesses, & we are to form our 
opinion, as judges, on the combined evidence 
of the four witnesses. Sc not take the view 
that because the two witnesses whom we see 
contradict the two witnesses whom we have 
not seen; we should follow the witnesses 
whom we see rather than the witnesses whom 
we do not see (Scrutton, The 

Tovaiusch, [1930] P. 1; 99 L. J. P. 23; 
142 L. T. 372 ; 46 T. L. R. 125 ; 18 Asp. 

. M. L. C. 58, 0. A. ; affd. on other grounds, 
[1931] A. C. 121, H. L. 

1198d. .]— My duty is to 

exercise my own judgment, paying due regard 
to the advice given by the Elder Brethren m 
the ct. below as well as to that given to 'is by 
our assessors (Lawrence, 

Otranto, [1930] P. 110; 99 L. J. P.82; 
142 L. T. 544, C. A. ; revsd, on other grounds, 
[1931] A. C. 194, H. L. 

1199. Add, Annotation : — Consd. Australia 
(Owners) v. Nautilus ( Owner's ), The Australia 
(1926), 95 L. J. P. 145. 

1200a. Presence of — Dispensed with — Sal^ge 
action — Amount In dispute small.] — The 
lliVER Fisuer, No. 1152b, ante, 

1201. Add, Annotation: — Refd. Australia 
(Owners) v. Nautilus (Owners), [1927] A. C. 
145. 

1204. Add, Annotation : — Refd. Australia (Owners) 
17 , Nautilus (Owners), The Australia (1926), 9u 
L. J. P. 145. 

1206. Add, Annotation : — Refd. Australia (Owne^) 
V, Nautilus (Owners), The Australia (19..;6), 
95 L. J, P. 145. 

1224. Add. Annotation : — As to (2) Refd. The 
Disperser, [1920] P. 228. 

1237a. Action against two separate parties— 

One party only held to blame — Costs of 
plalntlfl.]— (1) A pltf. who, being in reason- 


PART III. SECT. 14, SUB-SECT. 4,— A. 

1196 iii. .)— Two ahips 

coUldod on a very bad niglit. The 
collision was cansed by the M., wliich 
was light, dragging her anchors, it 
coming down on the whoh was 
holdlag to her moo rings. When the 
Jlf. was dragging her anchors she Jiad 
steam up but did not use it, by which 
failure she omitted to take a reason- 
able moasuro which might have 
avoided tho accident. In an action 
for damages by the R. against tho Af . 
there was unooutradictod evidonoe to 
tho effect that tho sUjani had not been 
used because those In charge of tho JM. 
did not & could not know owing to 
the darkness & the weather that they 
were dragging their anchors. The 
Lord Ordinary, without expressing any 
opinion as to whether be credited that 
oridence or not, accepted on opinion 


expressed by the nautical assessor t-o 
the effect that it would not have been 
difficult for those on the M. to know 
tliat they wore dragging their anchors : 

: it was for tho Lord Ordinary 
& not for tho naiiticaJ assessor to 
pronounce upon the trustworthiness 
of that evidence, Sc to say whether 
or not the master of the M. ought to 
have known when his anchor began t^o 
drag, Sc, on tho ground that the 
evidence did not establish the fault, 
tho M. assoilzied.— Cambo SiUPriNU 
Co., Ltd. <Uosi9TCTTi (Owners)) v. 
Dampskibshklskabkt Magnus, [1920] 
S. O. 20 ; 67 So. L, R. 69.— SCOT. 

1201111. — Held: evidence of 

experiments with water in a lock 
without any steamer being in it wsf 
ot the nature of expert evidence, Sc 
as the ot. had the assistance of a 
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autical assessor to advise upon any 
) alters requiring naulloai or other 
rofessional knowledge, such^pert 
vldence was inadmissible, — Fraser 
. S.S. Aztec (1920), 20 Exch. C. B. 
9.— CAN. 

1201 iv. .1 — In Admlty. cuses 

^liere the ct. hoe the assistance of 
autical assessors, evidence involving 
uostlons of nautical skill & experience 
s not admissible.— l^ACiFic Steam 
Navigation Co. (Bogota (Owners)) t?.- 
LNQLO Newfoundland Development 
:o.. Ltd. (Aloonda (0wnf.R8)i H 923] 
k d. 520 ; 00 Sc. L. R. 333.— SCOT. 

si. Duty of judge to keep note of 
ueations subinUied io d: answers gwen 
\y nautical assessor — N autical Assessors 
Scotland) Act, 1S94 (c. 40), e. 3.1— S.S 
llowAN V * S.S. Clan Malcolm, [19^3] 
3. C. 317.— SCOT. 



0$aea I887ar-1299. English and Emfiee. Digest Supplement. 


able doubt as to which of two parties has been 
negligent, sues both parties A fails against 
one, is entitled to add the costs which be has 
to pay to the successful deft, to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft, has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. A the 
other deft. A fails against pltf., he is entitled 
to recover from deft, against whom he 
succeeds the costs which he has to pay pltf. — 
The Svein Jarl (1923), 129 L. T. 256 ; 16 
Asp. M. L. O. 169. 

dnnotaMon: — ^Distd. The W, H. Randall. [1928] P. 41. 

1237b. •] — The Thames III. 

& The K. B. S. (1928), 166 L. T, Jo. 52. 

1258. Add. Annotation : — Reid. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1261. Add. Annotation : — Reid. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

1262. For “ see S. C. No. 1266, posi^" read “ see 
S. C. No. 131, anter 

1267a. Unnecessary intervention in mortgagees’ 
action— Liability for costs*] — The Athenic 
(1931), 48 T. L. K. 158. 

1277. Add. Citation : — sub nom. The Commodore» 
1 Ecc. A Ad. 175, n. 

1280a. .] — The Innisfail, The Secret 

(1876), 36 L. T. 819 ; 3 Asp. M. L. C. .337. 

1283. Add. Annotation : — Reid. The Modica, [1926] 
P. 72. 

1284. Add. Annotation: — Consd. The Modica, 
[1920] P. 72. 

1284a. -.] Although it has 

been the practice since the above Act to 
make no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is hold to blame in 
the smaller degree such a proportion of that 
party’s costs as on the particular facts 
appears just. — 'Jhe Modica, [1926] P, 72 : 
95 L. J. P. 100 ; 135 L. T. 61 ; 17 Asp. 
M. L. 0. 30. 

Annotation : — Refd. The Young Sid, [1929] V. 109. 


1284b. -^Where defts. were 

t^ree-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ costs.— T he Robert Kobppen, 
[1920] P. 81, n. 

Annotatum Bsfd. The Modica, [1926] P. 72. 

1286. Add. AnnotaUon: — ] The Modica, [1926] 

P. 72. 

1286a. Neither to blame— Delay in commencing 
proceedings — Costs of claim to defendants — 
Costs of counterclaim to plaintlfls.] — Pltfs. 
A defts.’ vessels, navigating without lights in 
accordance with Admlty. directions, came 
into collision A both received damage. The 
ct, held that there was no negligence on the 
part of either vessel, A gave judgment for 
defts. on the claim A for pltfs. on the counter- 
claim. On the question of costs : — Held : as 
nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, A for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side. — The Cardiff Hall, 
[1918] P. 66; 87 L. J. P. 113; 119 L. T. 
166 ; 14 Asp. M. L. C. 328. 

1297a. -.] — The Hopper No. 21, [1903] 

W. N. 114. 

1298a. Unsuccessful counterclaim.] - 

The Svein Jarl, No. 1237a, ante, 

1298b. Costs of separate issues.] — In an action 
for damage by collision, in which defts. filed 
a defence A counterclaim, the question of 
negligence was first tricni, A was decided 
against (lefts. Subsequently the question 
whether pJtfs. had suffered any damage, by 
reason of the collision was determined in 
favour of defts., for whom judgment was 
entered on the claim, judgment being entered 
for pltfs. on the count-erclaim ; — Held : 
although defts. were entitled to the general 
costs of the action, pltfs. must have the costs 
relating to the question of negligence, A the 
costs, if any, occasioned by the unsuccessful 
counterclaim. — The Adams (1919), 88 L. J. P. 
129. 

1299. Add. AnnotaUon : — ^Refd. The Modica. [1926] 
P. 72. 


PART III. SECT. 16, SUB-SECT. 1. 

1239 li. .1 — A master 

suing for wages & disbursements Is 
bound to furnish accounts before 
bringing bis action, otberwiso be will 
not be entitled to his costs. — B ubke v. 
The Amla (1929), 4 D. L. R. 873 : 
Ex. C. R. 194.— CAN. 


PART III. SECT, 16, SUB-SECT. 3.— A. 

bi. Grand Trunk Pacitio 

Coast S.S. Co. v. The B.JJ. (1914), 17 
D. L. R. 757 ; 15 Exeb. C. li. 380 ; 6 
W.W.R,711.— CAN. 


am. Expenses of bail bond — Not rc- 
eoverethle as costs.] — The expense of 
procuring a ball bond Incurred by an 
arrestee In order to Ulierate his ship, 
which had been arrested as a pre- 
liminary to an unsuccessful action 
in rent, cannot he cliarged against the 
opposite party, such expense not being 

S art of the expenses of process. — 
ILLBRMANS WiLSON LINE, LTD. «. 


Northern Liohtuoubes Combs. 
1920), 58 8c, L. R. 29.— SCOT. 

an. Awarded to salvors,] — Where 
salvors of a ship arrested her as an initi- 
atory step in an action in rem to recover 
the salvage due, they were allowed to 
recover the expenses of arresting the 
ship from her owners. — Hatton v. 
Akt. Durban Hansen, [1919] S. C, 
154 ; 56 So. L. R. 100.— SCOT. 

80 . Fees of appraiser acting as mar- 
siiol^s sub8tuule--^peeial arrangemeni.] 
— The Pahcthena v. The Gbiff (1925), 
36 B. O. R. 30.— CAN. 


ab. Possession fees — Marshal in 
posaessUm under several warranls ,] — 
Where a marshal is in possession of 
a ship simultaneously under warrants 
issued in different a^ons, more than 
one set of possession fees will not be 
allowed.— 'SfMBACs v. The Saoa, 
Carlsson e. The Saga (1 899 ),0B.C.H, 
522.— CAN. 


PART in. SECT. 16 , SUB-SECT. 4.— A 

1279 i. jTievitahle arcideni — Costs fol 
low event .] — The rule as to costs is the 
same hi the Exchequer Ct. of Canada iu 
Admlty. as It L«i In the Admlty. Div. 
of the High Ct. in England, « costs 
follow the event, even In cases of 
Inevitable accident, where no special 
circumstances require a departure from 
such rule. — T he Jessie Mac v. The 
Sea Lion, [1919] 2 W. W. R. 411.— 
CAN. 

1283 ill. .1— Where two 

vessels came into colilHlon A both 
vessels were held to blame, no costs 
were granted to either party. — R. v. 
The Aroylubihiiie, (1922) St. R. Qd. 
186.— AUS. 


12S3 Iv. .] — Where the ot. 

fotmd that both parties were to 
blame: — Held: eaobdeUtiauenishoutd 
bear his own costs.— B. W. B Naviga- 
tion Co. V. The K.ILTUI 1 M 1 , Babnet 
Liohtbraoe Co. v. The KiLTUina 
07 D. L. R. 525: [1922] 2 
R. 959.— CAN. 
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ISOQa. S. P, The Eleanor & Nancy (1837), 5 
L. T. 241. 

1304a. 8.P, The Argo w. The Emma Heyn (1856), 

5 L. T. 122. 

1309. Add, Annotation -Refd. The Modica, [1028] 
P. 72. 

1351a. Judgement for less than amount ot 

offer refused by salvors.] — ^Thb Hbdwig 
(1853), 1 Ecc. & Ad. 19 ; 104 E. R. 11 ; 
sub nom. The H^dwio, 17 Jur. 977. 

1405a. Expert evidence.] — On a 

reference to assess the damage arising out 
of a collision the registrar merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence. — The Steadfast 
(1922), 39 T. L. R. 96. 

1406a. Reasons should be stated.] — (1) In cases 
of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been done. 

(2) The registrar &: merchants are in very 
much the same position as a jury except that 
they give their reasons. So far as their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that the evidence does not 
support their conclusions, the ct. has always 
retained the power to alter their report, 

6 it is obviously right that the ct. should 
maintain such a control (Scbutton, L.J.). — 
The St. Chai^les (1927), 138 L. T. 456 ; 17 
Asp. M. Ji. a 399, C. A. 

1413. Add, Annolaiion : — Rofd. The Kingsway, 
[1918] P. 344. 

1422a. ,] — The St. Charles, No. 1406a, 

ante, 

1428. Add, Ciiaiions : — Jlrown. & Lush. 436 » 
34 L. J. P. M. & A. 113 ; 12 L. T. 019 ; 2 
Mar. L. C. 221. 

Add, Annolaiions Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- 


way, [1918] P. 344; Canadian Pacific By. v, 
Kelvin Shipping Co. (1927), 138 L. T. 369. 

1433. Add, Annniations : — Refd. The Kingsway» 
[1918] P. 344 ; Re Mersey Docks & Admiralty 
Comrs., [1920] 3 K. 6. 223 ; Admiralty 
Corars. V. S.S. Valeria, [1922] 2 A. C. 242; 
Admiralty Comrs. v S S. Chekiang, [1926] 
A, C. 637 ; Admiralty Comrs. v, S.S. Susque- 
hanna, [1926] A. C. 655. 

1439. Citation For [1916] A. C. 38,” read 
” [1917] A. C. 38.” 

1447. Add, Annotation : — Apld* The Young Sid, 
[1929] P. 190. 

1452. Add, Ayinotaiion : — As to (1) Refd. Mersey 
Docks & Harbour Board r. Hay, [1923] A. C. 
345. 

1471. Add, Annotation: — Refd. The Young Sid, 
[1929] P. 190. 

1478. Add, Annotation : — Refd. The Glcnfinlas 
[1918] P. 863, n. 

1482. Add, Anyiotalion : — Refd. The Rosalind 
(1920), 90 L. .J.P. 120. 

1483a. .] — While on hire by the Adrnlty. a 

steam trawler was sunk tlirough a collision 
with the R, The value of the trawler was 
agreed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners ot the R, 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of t.he trawler to lier owners : — Held : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties tli«\t defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment. 
— The Rosalind (1920), 90 L. J. P. 126 ; 37 
T. L. R. 116. 

1484. Add, AnnoiatioH : — Refd. The Joannis Vati& 
(No. 2), [1922] P. 213 

1489a. Claim by foreign Government.] — 

(I) By Finnish law’ 2i per cent, of the sale 
price of a Finnish vessel sold out of Finnish 


PART III. SECT. 16. SUB-SECT. 6.~ 
A. (a). 

1322!. Cenrrnl cnsfs — P^rcessive 
claim .] — In a suit olaiining' remunera- 
tion for salvage services rendered, the 
olaim was excessive A’ the case was such 
as to warrant a small award only. 
The ct. made an award of £25 In 
favour of^ pltfs., & ordoit^d defts, to 
pay the costs of the suit. On a 
subsoquont appUoatioii Tor directions, 
the ot. refused to exercise its discretion 
& to make a special prder for costs. — 
Stuart v. Columbia River (1921), 
21 S. R. N. S. W. C74.-~AUS. 

1323 iii. .] — Salvors ar- 

restod a ship tigainst which they were 
claiming salvage amounting to £47.500, 
& they refused to release the ship 
except upon obtaining security to the 
ext-<Mjt of £37,500. The arresters 
ultimately obtained decree for £4.800 
as Halv»ige, with modiflod expenses 
against defenders, but they were found 
liable in the e^rpenso Incurred by 
defenders in obtaining security In 
excess of £8.000 ; — Held : the arresters 
wore rightly found liable for the 


expense of obtaining secunLy in excess 
of £8,000 , — St. Clair v. Audney, 
119221 S. C. 85.— SCOT. 

s!. Costs of arrest.] — Where salvors of 
a ship arrested her as an Initiatory step 
in an action in rem to recover the 
salvage due, they were allowed to 
recover the expenses of arresting the 
slilp from her ownere. — Hatton r. 
Akt. Durban Hansen, [1919) S. C. 
154 ; 5G Sc. L. R. 100.— SCOT. 

PART III. SECT. 17. SUB-SECT. 2.— 
C. (c). 

1437 I. Correction of report — Regis- 
trar prnceeAino on wrong principle .] — 
Canadian Vickers Co., Ltd. v. Tde 
Susquehanna (1919), 18 Exch. C. It. 
210 ; 44 D. L. R, 716.— CAN. 

PART III. SECT. 18, SUB-SECT. 2. 

1480 i. Awarded from dale of loss.] — 
Interest In Admlty. oases will bo cal- 
culated ou tiie damages allowed from 
tbe date ot the collision ; & ou pay- 
ments made in respect of wages. & 
payments made by reason of the 
collision, from the dates of such pay- 
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rnonts.— C anadian Dredging Co. v. 
Northern Navigation Co. (Out.), 
11924] Exch. C. R. 163.— CAN. 


sq. M ' or A' done--- From dale of renderin g 
hill.] — In the Admlty. Ct., in an action 
to recover for work done & material 
supplied, the ct. will allow interest 
from the time of rendering of the bill 
after completion, in the absence of 
legal excuse for non-payment. — 
Winslow Marine Ry. & Ship- 
building Co. V. The 1*aotfico, [1924) 
2 D, L. R. 190 ; (1924 j Exch. C. R. 90 ; 
1 W W. R. 9.30 : 34 B. C- R 1 ; on 
appeah sub nom. The PAOiPiro v. 
Winslow Marine Railway & Ship- 
building Co., (1925) 2 D. L. R. 162. — 
CAN. 


PART III. SECT. 18. SUB-SECT. 8. 

St. Hale of ship — Hg marshal — Not 
lUetised ns auctioneer — Right to fees .) — 
The marshal, though not licensed as 
an auctioneer, is entitled to a double 
fee ou the groH<4 proceeds in selling a 
vessel at auction by order of ot. — 
Hernandez v. The Bampield (1921). 
21 Exch. C. R. 166 ; 30 B. C. R. 161 ; 
(1921) 3 W. W. R. 69.— CAN. 
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nationality is taken by the Finnish Govt. : 
Held : the Finnish Govt, had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ot. in a 
default action in rem, 

(2) A party moving for payment out in a 
default action in retn must give notice to all 
persons who have intervened or entered 
caveatSf & if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter cavecUa, otherwise they are not 
entitled to be heard. — T he Eva, [1921] P. 
464 ; 91 L. J. P. 17 ; 126 L. T. 223 > 87 
T. L. R. 920 ; 15 Asp. M. L. 0. 424. 

1492* Add* Annotation: — Oenetally, Reid. The 
Stream Fisher, [1927] P. 73. 

1492a. After postponement — ^Decrease In 

value of ship — ^Liability of Intervener causing 
postponement to give further security.] — In 

a mt>ge. action in rent pltfs., mtgees., in Jan. 
1925, recovered judgment by default con- 
demning the ship & ordering her sale by the 
marshal. Theieupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the charterparty was binding 
on the mtgees. ; A by an order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pltfs. 
were not bound by the charterparty, that 
they were entitled to the judgment they had 
obtained, A that the costs of & occasioned 
by the intervention should be paid by the 
interveners. On Oct. 1 4 the ship was sold by 
the marshal for £20,000 less than she had 
been valued at nine months previously. 
Pltfs. took out a summons for further 
seemity : — Held : although judgment had 
been given against the interveners & they 
were not appealing against that decision, the 
matter was still at lax*ge, as they were con- 
testing pltfs,’ claims before the registrar, & 
the inteiveners could be ordered to give 
further security in respect of possible loss of 
capital & interest & for the marshal’s ex- 
penses ; the case must be referred to the 
registrar to find what amount should be 
given & what was the amount of pltfs.* 
damages under each head. — The Lord 
Stkathcona (No. 2), [1926] P. 18 ; 95 L. J. P, 
108; 134L.T.511; 17 Asp. M. L. 0. 24. 

1493. Add* Annotations : — Consd. The Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Locks & 
Harbour Board v. Hay, [1923] A. 0, 345. 

1493a. Unascertained liability — Right of court 

to delay distribution.] — T he Krohfrinz 
Olav, No. 1551a, post* 

1496. Add. Annofafion:— Consd. The Stream Fisher, 
[1927] P. 73. 

i497a« Motion for payment in default action 

— Necessity for notice.] — The Eva, No. 1489a, 
ante* 


1497b. Damage to ship whUit under amst— 

Payment of damages into couri----Cross<-oialm 
for damages for braaoli of ebarterparty.] — 

A vessel whilst under arrest in a necessaries 
action was damaged by the negligent naviga- 
tion of another vessel belonging to a party 
who had recovered judgment for damages for 
breach of charterparty in an action m the 
county ct. Liability for the damage to the 
extent of £21 12s. was admitted. On a 
motion by pltfs. in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel which had caused the damage 
claimed to deduct £21 12a. by way of set-off 
for such damage from their claim in respect 
of the judgment recovered in the county ct. : 
— Held: daimants could not credit them- 
selves with £21 12a., but must pay that sum 
into the fund in ct. — The Maggie A. (1923), 
155 L. T. Jo. 191. 

1497c. ■ Priorities — Several oollislons.] — Where 

there has been more than one collision with 
the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions. — The Stream Fisher, 
[1927] P. 73 ; 96 L. J. P. 29 ; 136 L. T. 189 ; 
17 Asp. M. L. 0. 159. 

Maritime liens generally, see Shipping. 

1490. Add* Annotations: — As to (2) Refd. The 
Joannis Vatis (No. 2), [1922] P. 213; 

The Point Breeze, [1928] P. 135. 

1500. Add* Annotations : — As to (2) Refd. The 
Joannis Vatis (No. 2), [1922] P. 213; 

The Point Breeze, [1928] P. 135. 

1601. Add* Annoialioyi : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1602. Add* Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1504. Add* Annotations : — N.F. The Volant (1812), 

1 Wm. Rob. 383. Consd. The Mary Caroline 
(1848), 6 Notes of Cases, 636. Refd. The 

Mellona (1848), 3 Wm. Rob. 16; The 

Benares (1850), 14 Jur. 681 ; The Milan 
(1801), 5 L. T. 590. 

1505. Add. Annotation : — Refd. The Point Breeze, 
[1928] P, 135. 

1507. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1608. Add* Annotation : — Refd. The Joannis Vatis 
(No. 2). [1922] P. 213. 

1619a. Expenses of witnesses — Though not called.] 

— Where a charge for the attendance of such 
a witness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary ; — Held : that was a dangerous 
ground on which to proceed, & one ux>on 
which an allowance or disallowance ought 
not to be founded. — The 1x)RD Strathcona 
(No. 8), [1926] W. N. 270, p. A. 

1520a. Measure of compensation.] — While 

it has always been the practice, owi^ to the 
nature of their calling, to aUow seafaring 
witnesses to be detain^ on shore to give 


PART III. SECT. 18» SUB-SECT. 4. 

leeS Iv. — — CUnm by assignee oj 
foreign shipov^ner .) — Alter Bale ol a 
ship & payteeut of all eosta A ebargee 
there remalbed lu ct. a bolauoe to tUe 
credit of the ship. Oo an application 
for payment out by a reeident of Van- 
coaver, who claimed to be the aBSignee 


of the reputed owner who lived In 
California : — Held : the application 
ehould be adjourned & published in 
Victoria & Vancouver by notice & 
advertiponient lor one month, the notice 
to be poated In the registry & sorved 
upon the collector of customs Sc 
the American Consul at Vancouver. — 
Th» SpbbdWat (1935), 86 B. C. R. 
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819.— CAN. 

PART III. SECT. 19, SUB-SECT. 1. 

•w. Allowance of items not in Table 
of Fees* 1 — Tub Pasohen a v* Thb Guiff, 
U927) 3 D. h* R. 757 ; 11927] Exoh. 
O. K, 93 ; 11937] 1 W. W, H. M5 ; 88 
B. C. R. 340.— CAN. 
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evidence, & to allow them reaeonable com- 
pensation for their detention, it is a question 
for the taxing mastei; whether a party who 
seeks to charge his opponent with the cost 
of detaining an expensi ve witness has acted 
reasonably in incurring the expense or 
whether he ought not to have examined the 
witness on commission, 

A taxing master should bear in mind that 
a witness d^uly summoned is bound to attend, 
& the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove be has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
conduct money ^ven him with his svhpcprta ; 
Sc the wages he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this Is correct in the 
case of seamen, as regards captains & other 
officers, as in the case of professional 
witnesses, their earnings cannot be taken os 
a fair criterion on which to base the allow- 
ance. — The Ibis VI, 11921] P. 255; 90 

la. J. P. 289 ; 125 L. T. 378 ; 37 T. L. B. 
567; 65 JSol. Jo. 614; 15 Asp. M. L. C. 
237, O. A. 

Annotation:— The Ibis VI (No. 2), [1922] P. i. 

1520b. .] — The mate of pltfs.* fishing 

vessel, through being detained ashore for 
twenty-five days to give evidence at the trial 
of a collision action, was prevented from 
sailing on a voyage on which he would have 
eai'ned £280 as his share of the catch. Pltfs., 
who were successful in the action, paid the 
witness the £280, &, on taxation, the assisUmt- 
registrar allowed the item in pltfs.’ bill of 
co^s as chargeable against defts, Defts. 
appealed, Sc the matter ultimately went to 
the C.’t. of Appeal, which laid down certain 
guiding principles as to allowances to wit- 
nesses & sent the case back for reassessment. 
On reconsideration the assistant-registrar 
allowed the sum of £250, & defts. again 
appealed ; — Held : the assistant-registrar had 
properly applied the directions given by 
Lord STERXDAbR, M.R., in which War- 
rington, L.J., concurred, namely, that the 
amount to be awarded should be the 
reasonable compensation to a person of the 
class of the witness, taking into account ail 
the circumstances h considering the wages 
which the witness was earning about the time 
of detention not as an absolute measure, but 
an important indication & guide of what is 
fair. The fact that aU persons are under an 
obligation to give evidence when called upon 
shoiild also not be ignored.” The appeal 
therefore failed. — ^T he Ibi8 VI (No. 2), 
[1922] P. 4 ; 91 L. J. P. 44 ; 120 L. T. 256 ; 
38 T. L. R. 66 ; 16 Asp. M. L. 0. 427. 

1520o. Substitute for witness.] — The expenses of a 
substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course. — ^T hb 
Masstlia, [1926] P. 180; 96 L. J. P. 109; 
135 L. T. 671 ; 42 T. L. R. 651 ; 17 Asp. 
M. L. C. 109 

1521a. Costs of obtaining statements from inde- 
pendent witnesses — Discontinuance of action.] 

— In a collision action, before pltfs. had filed 


their preliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 
taxation of defts.’ bill of costs the assistant 
registrar disallowed the costs Of obtaining 
these statements, on the ground that there 
was “ a Well-settled principle of taxation 
that a party is only entitled as against his 
opponent to incur such costs or expenses as 
will enable him to conduct his case at the 
stage which the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as events turn out, never arise ” : — 
Held : R. S. C., Ord. 66, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar ; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
frO, Sc the costs in question were not 
prematurely incurred, Sc defts. were entitled 
to recover them from pltfs. on taxation. — 
The Channel Queen, [1928] P. 15':’ ; 97 
L. J. P. 97; 139L. T. 336; 44 T. L. R. 605 ; 
17 Asp. M. L. 0. 484. 

l&21b. Fee of average adjusters — Numerous 
claims.] — On a refer(3Tice to asses.s damages 
arising out of a collision, the claims of cai'go 
owner's against the fund paid into ct. by the 
owners of the wrongdoing ship, who had 
limited their liability, were presented to the 
registrar in the form of an averag(3 statement. 
On taxation, a fee of £1,000 was allowed to 
the average adjusters in respect of the pre- 
paration of the claims. On a summons to 
review this item : — Held : wiiere, as in the 
present case, there were a number of claims 
to be dealt with, an average statement was a 
method of proof to which there was no 
objection in principle, involving as it did less 
expense than would be incuri'ed in the pre- 
paration of many affidavits or in calling a 
number of witnesses from overseas ; it was 
irrevelant that the claimants had employed 
the same adjusters to prepare their claims in 
general average against underwriters ; Sc 
the fee of £1,000 was rightly allowed. — The 
Normanstar. [1029] P. 283 ; 98 L. J. P. 
162 ; 141 L. T. 463 ; 45 T. L, R. 554 ; IS 
Asp. M. L. C. 53. 

1526. Add. Annotation : — Expld. The Ibis VI, 
[1921] P. 255. 

1527. Add. Annotation : — Expld. The Ibis VI, 
[1921] P. 255. 

1536a. To persons claiming to have sus- 

tained damage” — Appearance at trial — 
Right to be heardJ — In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug H., addressed their writ in the usual 
manner : “To the owners of the steamship 
D. Sc all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H. Sc her tow Sc the 
D. on the morning of Jan. 2, 1921.” Notice 
of the action wtis inserted in the press. At 
the trial the owners of the steamship T., who 
claimed to ha\^e sustained damage by reason 
of the collision or collisions between the H. 
Sc her tow Sc the D., appeared by counsel Sc 
claimed to be heard. The owners of the T 


PART ni. SECT. 20, SUB-SECT. 1. 

•X. Bate of interest .] — In the absenoo 
of any rule m this State goyomlng the 


rate of interest in oases to wliich 
Merchant Shipping Act, 1S94, s. 503, 
apply, the praotioe of the Admlty. Ct. 
In England must be followed. — T he 
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Millimumul (1929), 30 S. R. N. S. W. 
461 ; 47 N. S. W. W. N. 170, 191.— 
AUS. 
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had commenced an action against pltfs., but 
had taken no step other than appearance at 
the trial in the limitation suit : — Held : the 
writ made the owners of the T, parties to the 
action, & was served upon them by insertion 
in the press. — O ohy Lrihterage, I/td. v. 
Dalton (Owners), The Harlow (1922), 153 
L. T. Jo. 121. 

1638* Add. Citaiion : — i Asp. M. L. G. 27, n. 

Add, Annotation : — Refd. The Vigilant, [1921] 
P. 312. 

1541a. Waiver of.] — In an action of 

limitation of liability under M S. Act, 1894 
(c. 00), s. 503. pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The ownere & crew of the vessel injured in 
the collision, in respect of which judgment 
had been given against pltfs. in the previous 
action. some cargo ouners appeared by 
counsel at the trial & consented to a decree 
of limitation : — Held : a decree might be 
granted without requiring pltf. to file the 
usual affidavit. — The Coimbra (1923), 130 
L. T. 512 ; 16 Asp. M. L. C. 288. 

1544. Add, Annotation: — As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 315. 

1547. Add, A'nnotaiion : — As lo (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 345. 

1548. Add, Annotation: — As to (2) Consd. The 
Coaster (1922), 91 L. J. P. 145. 

1548a* .] — Pltf. in ah action of 

limitation of liability, who has paid tc» 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. S. 
Act. 1894 (c. 60), 8. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a foreign ct. — The 
Coaster (1922), 91 L. J. P. 145 ; 127 L. T. 
153 ; 38 T. L. R. 511 ; 15 Asp. M. L. C. 560. 

1551a. Unascertained liability — Right of 

plaintiffs in limitation suit to claim against 
fund,] — In Feb. 1917, two Norwegian 
vessels, the C, & the O., canie into collision 
& the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C, began an 
action against the owners of the O, in the 
Admlty. Ct. The action was heard in May, 
1919. when both vessels were pronounced to 
blame, & accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owners of the C., the owners of her c^go, & 
all persons claiming to have received damage 
by reason of tbe collision. This action was 
heard in PV^b. 1920, when a decree W'aa pio- 
nounced limiting the liability of the owners 
of the O. to £8 per ton on the registered 
tonnage of the O, calculated in accordance 
with M. 8. Act, 1894 (c. 60). The decree 


piovidod that all claims were to be brought 
in within three months & that claims not so 
brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C,, but 
although the owners of the C, entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Feb. 1919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O, & in June, 1920, w^hen the 
reference was held in the limitation proceed- 
ings & the registrar made his report, the 
trial of the Norwegian action was still pend- 
ing. The owners of tlie O. accordingly took 
out a summons asking that the report be 
not confirmed & that they might have leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltfs., the owners 
of the O,, appealed: — Held: (1) pltfs. had 
no absolute light under the limitation sects, 
of M. 8. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained ; (2) 

limitation proceedings do not contemplate 
claims by pltfs., & the owners of the O, could 
not file a claim agfiinst tbe fund in their own 
right ; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltls. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to tbe ct. to adjust 
the distribution of the fund so that pltfs. 
might obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fact that limitation proceedings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund. — Tue Kronpkinz 
Olav, [1921] P. 52 ; 90 L. J. P. 398 ; J25 
L. T. 684 ; 15 Asp. M. L. C. 312, C. A. 

Annotation: — As to (3) Consd. The Coaster (1922), 91 
L J. P. 145. 

1553a. .] — The usual nde by which the 

successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been mucli more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ought pltfs. 
to ro< over their costs of giving bail in excess 
of the amount of their statutory liability. — 
ChaR/.OTTE (OWNEIi8) V, THEORY (iATE) 
(Owners), The Charlotte (1921), 153 

L. T. Jo. 69. 

1553b. S. P. The Kathleen (1926), [1927] P. 
63, n.; 69 Sol. Jo. 574. 

1554. Delete ** For full anus., see Practice & 
Procedure.” 
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Part IV.- 

1681. CUaiionf* ;—For “ (1878) road “ (1877).” 

1696. For ‘*No appeal” read “Right ol appeal.” 

Add, Annotation : — Consd. The Royal Star 
(1927), 97 L. J. P. 49. 

1597a. Master censured but certificate not 

dealt with.] — A master, who has been cen- 
siu’ed in respect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. 8. 
Act, 1894 (c. 60), 8. 478, but certainly has 
the right under M. S. Act, 1906 (c. 48), s. 66, 
as being “ a person having an interest ’* in 
the inquiry, who has appeared at the hearing, 
& is affected by the decision of the ct.” — 
The Royal Star, [1928] P. 48 ; 97 L. J. P. 

* 49 ; 138 L. T. 558 ; 44 T. L. R. 163 ; 17 
Asp. M. L. C. 417, D. C. ; subsequent pro- 
ceedings, [1928] P. 144, D. C. 

1599. After this case add : — 

.] — See Shipping (Casualties & Appeals A 

Re-liearing Rules, 1923, r. 20 h. 

1600a. .] — A British master holding a Board 

of Trade certificate received a notice of 
investigation calling upon him to appear 
before a Wreck Comr.’s Ct. appointed “ to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] &: into 
all the facts connected therewith.” The 
notice contained no other statement of the 
questions intended to be raised, & no charges 
were specifically formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong helm action & in failing to stop 
& take soundings, & suspended his certificate 
for three montlis. The master appealed : — 
Held : the master, having had no notice of 
the charges on which he had been found in 
fault, had not had an opportunity of making 
his defence, & the decision of the Wreck 
Comr.’s Ct, must be quashed & the certificate 
restored free from suspension, — The 
Chelston, [1920] P. 400 ; 90 R. J. P. 77 ; 
124 L. T. 223 ; 36 T. L. R. 688 ; 15 Asp. 
M. L. C. 158, D. 0. 

1603a. .] — The Throstlegarth (1899), 

cited, [1900] P. at p. 312., 

4nnotation : — Consd. The Carlisle. [1906] P, 301. 

1603b. -.] — The Grecian (1902), [1928] 

P. 146, n., D. C. 

1604a. Preliminary motion — As to right 

of appeal.] — The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British sMp. The ct. found the master guilty 


-Appeals. 

of negligence & severely censured him, but 
did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been susy^ended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour, & at the subsequent hearing 
of the appeal the master was held not to have 
been guUty of the acts of negligence attributed 
to him : — Held : ( 1 ) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & merely appeared on the appeal 
in discharge of a public duty, costs ought 
not to be awarded against the Board ; (2) the 
question of the right to appeal, contested by 
the Board, raised a matter of public interest, 
& the master was entitled to the costs of the 
preliminary motion. — The Royal Star 
(No. 2), [1928] P. 144 ; 97 L. J. P. 107 ; 44 
T. L. R. 408 ; 17 Asp. M. L. 0. 417, D. 0. 

1610, Add, Annotation : — Refd. Campbell v, Poliak, 
[1927] A. C. 732. 

1611a. Costs.] — The Young Sid, No. 

1696a, post, 

1613a. Appeal out of time — Discretion of 

court to extend time — Objection that appeal 
out of time not taken promptly.] — Where 
an appeal from a decision confirming the 
report of the registrar & merchants in an 
action of damage by collision was out of 
time : — Held : as the objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its discretion, hear the appeal. — The Otto- 
KAR, [1921 ] W. N. 266, C. A. 

Annotation : — Apid. London S.S. & Trading Corpn. v. 
liussiau Volunteer Fleet (1926), IS.*) L. 1\ 607. 

1620a. Advice to be in writing.] — Where 

the Ct. of Appeal sits with nautical assessors 
it is convenient that the advice of the asses- 
sons should be elicited by written questions, 
so that these questions ^ the answers may 
be available in the House of Ijords. — 
Melanie (Owners) v. San Onopre (Owners) 
(1919), 35 T. L. R. 507 ; 63 Sol. Jo. 5.52; 
[1927] A. O. 102, n. ; subsequent proceedings^ 
[1925] A. C. 240, H. L. 

1622. Add, Anjiotation : — Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

1635. Add, Annotations : — Consd. Re Article X 
of Articles of Agreement for Treaty between 
(jreat Britain & Ireland (1928), 45 T. L. R. 57 ; 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 243. 


PART IV. SECT. 2. SUB-SECT. 1. 

1612 i. Who can appeal — CoUision — 
Botii vessels to blame,] — Held ? where a 
iudgmont holds both vessels to blame 
for a ootlision, & where each party is 
actively claiming against the other for 
damages, it is open to each to appeal 
from such Judgment by a separate & 
distinct appeal. In such a cose each 
must serve notice of appeal & give 
seourity to the other for costs of his 
^peal.— “C anada Atlantic Transit 
do. V, Eastern SS. Co., Ltd. (Ont. 


Adm.), [1928] Ex. C. ll. 60.~CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

sa. In estimating weighi of evidence — 
Witnesses not heard in (smrt below ,] — 
Where the trial Judge did not hear or 
see the wituenses, an appellate ct. is 
as com potent to appreciate the facts 
& estimate the credibility of the evi- 
dence as the ct. of first Instance. — 
Canadian Vickers Co., Ltd. v. The 
SUSQUEHANNA (1919), 19 Exoh. C. R. 
116 ; 48 D. L. R. 461.— CAN. 
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sb. Witnesses heard in court below, ] 

— Where the local Judge in Adinlty. 
ha-j seen & heard the witnesses & was 
assisted by two a'»s»*ssoP8, the E.'t- 
cbeqnor (''t. of Oauatla, sitting os a ct. 
of appeal, should uol interfere with the 
decision of the judge of first instance 
as regards pure questions of fact, 
unless it Ir. firmly of the opinion that 
such decision is clearly erroneous. — 
Fraser v S.S. Aztec (1920), 20 Exoh. 
C. R. 39 : 56 D. L. R. 440 ; (1921). 20 
Exoh. C. R. 450 ; 63 D. L. R. 543.— CAN. 
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164pO. Add* Annotation: — Refd, Hontestroom 

(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1642. Add, Annoiaiion: — Refd. Hontestroom 

(Owners) v, Sagaporack (Owners), Honte- 
stroom (Ownei-s) V, Durham Castle (Owners) 
(1926), 95 L. J. P. 163. 

1642a. .] — Observations of Lord Sum- 

ner on the practice of the Ot. of Appeal 
in reviewing decisions of the Admlty. Ot. 
depending on the credibility of witnesses. — 
S.8. Hontestroom v. S.S. Sagaporack, S.S. 
Hontestroom v, S.S. Durham Castle, 
ri927] A. C. 37 ; 95 L. J. P. 153 ; 136 L. T. 
33 ; 17 Asp. M. L. C. 123 ; sub nom* The 
Sagaporack, The Hontestroom, 42 T. L. R. 
741. H. L. 

Annotations : — ConBd. Hoil Trading Co. v. De Botigemont 
^1929), 34 Com. Gas. 291. Befd. The Backworth. [19271 

1644a. Decision of court below not interfered with 
— Joinder of plaintiffs convenient — Sc within 
rules locally applicable — Action in rem.] — 

Marlborough Hill, Ship v, Cowan & Sons, 
No. 641a, ante, 

1646. Add, Annoicdions : — Apld. The Kingsway, 
[1918] P. 344. Refd. Admiralty Comrs. v 

S.S. Chekiang, [1926] A. C. 637; Admiralty 
Comrs. V, S.S. Susquehanna, [1926] A. C. 655. 

1648. Add, Annotaiione : — Refd. Hontestroom 
(Owners) v, Sagaporack (Owners), Honte- 
stroom (Owners) v, Durham Castle (Ownere) 
(1926), 95 L. J. P. 153. 

1649. Add, Annotation : — Consd. S.S. Hontestroom 
V, S.S. Sagaporack, S.S. Hontestroom v, 

S.S. Durham Castle, [1927] A. 0. 37. 

1655a. Failure to consider important matter 
—Maritime Conventions Act, 1911 (c. 57).] — 

Whei*e a judge sitting in Adralty. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously import/ant matter, is bound to 
review his decision as to the apportionment 
of blame in the same way as it would if it 
had differed with him on the facts & had 


found that one of the vessels was more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below. — 
The Clara Camus (1926), 134 L. T. 50 ; 16 
Asp. M. L. 0. 570, C. A. ; recad, on other 
grounds (1926), 136 L. T. 291 ; 17 Asp. M. L. 0. 
171, H. L. 

1682. Add, Annotation ; — ^Refd. The Modica, [1926] 
P. 72. 

1601. Add, Annotation: — As to (1) Refd. The 
Modica, [1926] P. 72. 

1694. Cifofions.-— For “ P. D. 218” read ”8 
P. D. 218.” 

Add, Annotation : — Refd. The Modica, [1926] 
P. 72. 

1695. Citation .-—For ” 27 T. L. R. 1 ” read ” 27 
T. L. n, 398.” 

Add, Citation : — on appeal^ svb nom. Hero 
(Owners) v. Lord High Admiral op Unjtbd 
Kingdom (Comrs. for Executing the 
Office of), [1912] A. C. 300, H. L. 

1695a. — Canton (Owners) 

V, Rhesus (Owners), [1928] W. N. 214 ; 31 
Lloyd, L. R. 289, H. L. 

Annotation : — Ezpld. The Young Sid, [1929] P. 190. 

1696. Add, Annotation : — Consd. S.S. Canton v, 

S.S. Rhesus, [1928] W. N. 214. 

1696a. ; — .] — On appeal from a 

judgment in a collision action in which the 
judge of the county ct. had found both vessels 
to blame m the proportions of two-thirds & 
one-third, the Div. Ct. reversed the judgment 
to the extent of holding the vessels to blame in 
equal degrees, & applts were given the costs 
of the appeal. Resps, in the Div. Ot. appealed 
on the question of costs : — Held : by R. S. 0., 
188.3, Ord. 65, r. I, the question of costs is 
left in the unfettered discretion of the ct. 
or judge, & unless the judge can be shown 
to have taken into consideration matters 
which are immaterial to the issue his decision 
is unappealable. — ^T he Young Sid, [1929] 
P. 190 ; 98 L. J. P. 97 ; U1 L. T. 234 ; 
45 T. L. R. 389 ; 18 Asp. M. L. C. 22, 0. A. 

1703. Add, Annotations : — Apld. The Young Sid 
(1928), 45 T. L. R. 138. Refd. The Young 
Sid, [1929] P. 190. 


Part V. — Jurisdiction and Practice of other Courts having 

Admiralty Jurisdiction. 


1710. Add, Ciiaiion 14 Asp. M. L. C. 21. 

1717. Add. Citations : — sub nom. Be Perfect v, 
Poykter, R. V . Essex County Court Judge, 
5.S J.. J Q. B. 423 ; sub nom, R. v. Abdy, 32 
W. R. 754. 

1722. Add. Annotation : — Apld. The Norfolk Coast 
(1922), 153 L. T. Jo. 450. 

1723^ ^ collision took place in the 

Thames between the dumb barge H. & the 
steamer C, Proceedings were commenced by 
the owners of H, in the High C’t., but the 


action was subsequently settled, the owners 
of the H, accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.* costs on the High Ct. scale, on the 
grotmd that the matter was within the 
Admlty. jurisdiction of the county ct., where 
the action should have been commenced: — 
Held : pltfs. were warranted in commencing 
proceedings in the High Ot. Sc were entitled 
to have their costs taxed on the High Ct. 
scale. — The Norpoik Coast (1922), 153 
L. T. Jo. 450. 


PART IV. SECT. 4, SUB-SECT. 3.~A 

1660 U. .h-Tlie 

amount of salvage reward is in the 


discretion of the ot., unless the same 
is excessive, an appellate tribunal 
ought not to interfere.— B snsoa 

38 


v. Maodonals, (1928] lEzob. C. R. 
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Add, AnnoicUion : — Apld. The Norfolk 
Ooa«t (1922), 163 Im T, Jo, 460- 

^^^^*[1924] ReW, The British Trade, 

1761, Add, Annotation: — Aa to (2) Retd. The 
Ambatielos, The CephaJonia, [1923] P. 68. 

1752* Add, Annotation: — Held, The Ambatielos, 
The Oephalonia, [1923] P. 68, 

1767, After this case add: — 

See, Tiow, County Courts Act, 1919 (c. 73), 
s. 13, Sched. 


1766. Add, Annotation: — ^Refd. Australia (Owners) 
NautUus (Owners), The Australia (1926), 
95 Li, J. P, 145. 

1789. After this case add : — 

See, now, Liveroool Corporation Act. 1921 
(c. Ixxiv.), 8. 280. 

Vl^-Add. CUation : — 13 Moo. P. C. 0. 132 ; 16 
B. Br. 50, 


Add, Annotation: — Refd. The Yuri Maru. 
The Woron [1927] A. C. 906. 

1794a. That of High Court before 1890.]-— 

(1) The effect of Colonial Cts. of Admlty. Act, 
^ ^ limit the jurisdiction 

of colonial cts. of admlty. established under 
•A.ct to the admlty. jurisdiction of the 
High Ct. of England, as it existed at the 


passing of the Act ; the extension of the 
admlty. jurisdiction of the High Ct. by Jud. 
(Consolidation) Act, 1925 (c. 49). s. 22, does 
not apply to colonial cts. of admlty. 

(2) llie Exch. Ct. of Canada has not, under 
sect. 22 (1) (xii) of the above Act of 1926, 
jurisdiction in rem to try an action for 
damages for breach of a charterparty. — The 
Yuri Maru, The Woron, [1927] A. C. 906 ; 
43 T. L. R. 698 ; aub nom, Snia Viscosa 
SOCIETA, ETC. V S.S. YURI MaRU, CANADIAN 
American Shipping Co. v. S.S. Woran, 96 
L. J. P. C. 137 ; 137 L. T. 747 ; 71 Sol. Jo. 
649; 17 Asp. M. L. C. 322, P. C. 

1795. Add, Annotation : — Refd. The Yuri Maru, 
The Woron, [1927] A. C. 906. 

1798. Add, Amwlaiion : — As to (2) Refd. Ellis v. 
Stenning (John) & Son, Ltd. (1932), 76 
Sol. Jo. 232. 

1799a. .] — The Vrouw Dorothea (1754), 

cited 2 Ch. Rob. at p. 246 ; 165 E. R. at p. 804. 

1802. After this case add : — 

.] — See Colonial Courts of Admiralty 

Act, 1890 (c. 27), ss. 4, 7, dS;, now, Statute of 
Westminster, 1931, s. 6. 

1811a. Action in rem for damages for breach 

of charterparty.J — The Yuri Maru, The 
Woron, No. 1794a, ante. 


PART V. SECT. 6. 

L T — of forum non eon- 
ventens.i — Circumstances In which plea 
sustained. — Soci^^Tfc du Gaz dk Paris 

U. BOClfcTfc AxVONYWE DB NAVIOATIOxV 

• 1^8 ARMAiTeuRs Franoais;” 119261 
e. a (H. L.) 13.— SCOT. ' • ‘ 

a ii. .] — SnKAF Steamship 

Co. V. COMPANIA TRANSMEDITKR- 
UANEA, 11930] S. c, 660.— SCOT. 

sc. Jurisdiction of Sheriff Court — 
Sheriff Courts (Scotland) Act, 1907 
(c. 51), 88 , I, «.] — SiiEAP Steamship 
t^^MPANIA TraNSMEDITERRANEA, 
[1930] S. C. 660.— SCOT. 

PART V. SECT. 7, SUB-SECT. 1. 

oL Necessaries.] — A claim for 

nocesHaries can bo enforced in a ooIonJal 
admiralty ct, by a suit in rem. — The 
Heiwa Maru v. Biro & Co. (1923). 
I. L. R. I Ran. 78.— IND. 

PART V. SECT. 7, SUB-SECT. 2. 

0 (p. 253) I. ,}— Although 

the Exoh. Ct. of CTauada on its Admlty. 
Bide sits In Canada, it administers the 
maritime law of England In like manner 
as If the cause of action were boing tried 
&. disposed of in the English Ct. of 
Admlty. — R obillard v. The St. 
Roch k CHARLA^a> (1021), 62 D. L. R. 
145 ; 21 Exch. C. R 132.— CAN. 

0 (p, 253) il. Necessaries — 

Ship not “ under arrest,**] — Where a ship 
is not under arrest & its owner Is domi- 
oiled Id Canada, the Exoh. Ct. of Canada 
has no jurisdiction ovor an action for 
repairs or necessaiios supplied to the 
ship. — S tack v. The Barge Leopold 
(1919), 18 Exch. C. R. 325.— CAN. 

0 (p. 263) iii. Claim for 

damages for death of husband — Effect 
^ Maritime Conventions Act, 1914.] — 
Pltf.’B hnaband was killed in a ooUiBlon 
between the C, k & boat In which he, 
with another man, was engaged in 
fishing. PItf. took action in rem in 
the Exchequer Ct. in Admiralty to 
recover damages : — Held : the Ex- 
chequer Ot. had no jurisdiction to hear 
k determine the present action, & the 
Maritime Conventions Act, 1914, did 
not so enlarge the jurisdiction of the 
Exchequer Ot. in Admlrfidty, as 
existing under the Admiralty Court 
Act, 1861, aa to give jurisdiction in 


actions like the present. — The Catala 
V . Dagsland (B. C.), [1928] 3 D. L. R. 
334 ; [1928] Exch. C. R. 83.— CAN. 

f (D. 253) i, 

Subject to the exceptions mentioned in 
p^ada SWpplng Act, 1906 (c. 113), s. 
191, In an action for seaman’s wages 
earned on a ship registered in Canada, 
where the amount of recovery is less, 
altiiough the amount sued on is more 
than 1200, the Exch. Ct. in Admlty. is 
without jurisdiction. — Rouame c. S.S. 
Maplecoubt 1921), 21 Exch. C. R. 
226. — CAN. 




Held : subject to the exceptions 
mentioned In R. S. C., 1927, c. 18G, 
8. 349, no suit or proceedings for 
recovery of wages under the siun of 
8200 can be instituted by seamen or 
apprentices in the Exchequer Ct. of 
CTanada on It/S Admiralty side. — 
Coffin & O’Plvnn v. The Protoco. 
[1930] Ex. C. R. 153 ; 2 D. L. R. 421 ; 
1 W. W. R. 658 ; d B. C. R. 347.— 
CAN. 

»d. Stevedores* claims .] — 

Pltfs., stevedores, entered into a 
contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow tliem to load the 
vessel. & thereupon the ship was 
arrested on a claiin for damages arising 
ont of breach of the contract ; — Held : 
(1) the admlty. jurisdiction of the ot. 
was no greater than the admlty. 
jurisdiction of the High Ct. of Eng- 
land ; (2) upon the facts the ct. had 
no jurisdiction to entertain the action. 
— WOLFE V . S.8. Clearpool (1920), 
20 Exch. O. R. 153 - CAN. 

00, J — The Exch. Ct. of 

Canada has jurisdiction over stevedores 
claims. — J, P. Ferns v. The Ingblby. 
11923) Exch. C. R. 208.— CAN. 

Maritime lien — Created by 

foreign law,] — See Nos. 348 i~ili, ante. 

■f . AppeUaie jurisdiction — 

Necessity for leave to appeal — Irifer- 
heutiry judgment,] — The Exch. Ct., 
sitting in appeal, cannot entertain an 
appeal fi*om an interlocutory decree 
without leave having previously been 
obtained from either the looal judge in 
admlty. or from the Judge of the 
Exoh. Ct. — Johnson & Maceat v, 
S.S. Orables S. Neff (No, l) (1918), 
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17 Exch. C. R. 155.— CAN. 

sg. S. P. Re 251 Bars of Silver & 
Sea Insurance Co. v, Canadian 
Salvage Absoon. (1915), 15 Exch. 
0. R. 367.— CAN. 

(1) Whore by statute an appeal*^ is 
given to the Exch. Ct. of Canada from 
an interlocutory judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
suoh permission has been obtained, the 
ot. has no jurisdiction to hear the 
appeal. 

(2) The judgment of a local Judge 
of admlty. confirming a taxation by 
the district registrar of the marsbal’s 
bill for services, etc., relating to the 
care of the ship whilst in his custody 
la an interlocutory Judgment. — Mc- 
Cullough V. The Samuel Marshall, 
Eliasoph V. Steel Co. of Can. 
(Qub.) (1922), 68 D. L. R. 729 ; 21 
Exch. C. R. 351.— CAN. 

■1. Appeal as to costs. ] 

— Semble : appeals involving merely a 
question of coats should not be enter- 
tained, more particularly when the 
appeal is from the decision of the trial 
Judge confirming the findings of the 
taxing master, or when the matter if 
only one of guantum Involving the 
exercise of his discretion. — McCul- 
lough V. The Samuel Marshall, 
Eliasoph v. Steel Co, of Can. 
(Que.) (1922), 68 D. L. R. 729 ; 21 
Exch. C. R. 351.— CAN. 

im. No jurisdiction to 

hear appeal from Commissioner* a Court 
under Canada Shipping Act,] — R. v, 
Perreault (1922), 66 D. L. R. 671 ; 
21 Exoh. C. R. 356.— CAN. 

Transfer of action from one 

admiralty district to another, h-See 
cases 1 1, w i, post, 

in. Exercise of jurisdiction — Ap^ 

wllatejurisdiction — Questions of fact. )— 
Where the local judge in admlty. has 
seen k heard the witnesses k was 
assisted by two assessorB, the Exch. 
Ct. of Canada, sitting as a ot. of appeal, 
should not interfere with the dooiaiou 
of the judge of first instance as regards 
pure questions of fact, unless it is 
firmly of opinion that such decision is 
erroneous. — Fraser v. 8.8. Azteo 
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(1920), 20 Escb. C. li. 39 ; SO V. h. Jl. 
440 : (1921). *20 Exch. C. R. 450 ; 
63 D. L. R. 543.—CAN. 

gp. Dismissal of ap^ 

peal for xaani of prosecxtHon } — There Is 
no distinction in principle to be drawn 
between the inherent authority of the 
ct. to order the dismissal of a case on 
appeal for want of prosecution, & 
the dlsmlsBal of one at tirsl instance. — 
McCullough v. The Samuel Mae* 
SHALL, ELiASorn V. Steel Co. of 
Can. (Que.) (1922), 70 I>. L. R. 1C ; 
21 Exch. C. R. 426.— CAN. 

tt. Application for 

retention of bail bond in court or for 
re-arrest of ship,] — Application dis- 
missed. — Empiue Stevedoring Co., 
Ltd. V, The Empress of Japan, [1927] 
2 D. L. R. 985 ; 38 B. C. R. 438.— CAN. 

tl. Transfer of action — 

Convenience,} — (1) It i.s in the discre- 
tion of the ct, to order the removal of 
a suit from one district to another 
upon cause shown. 

(2) The dotemiininfir factor in grrant* 
ingr such an order is that of Kcnsral 
convenience to the parties. — Johnson 
V, The Chari j:s S. Neff (1918), 21 
Exch. C. R. 171.— CAN. 

wi. .] — On the ground 

of comity, the Exch. Ct. will not 


entertain an application'for the transfer 
of u cause from one admity. district to 
another without the application having 
first been made before the local Judge. 
— Johnson & Mack ay v. S.S. Charles 
S. Nkpf (No. 2) (1918), 17 Exch. C. R. 
158.— CAN. * 

8V. Nova Scotia — Supreme Court of — 
Collision in harbour in province .] — 
Smith v, Fkcampois (N. S.), (19291 2 
1>.*L. R. 025.— CAN. 


PART V. SECT. 7. SUB-SECT. 8. 

8W. High Court .} — The High Ct. is 
a colonial ct. of Adralty. & has juris- 
diction in an action by consignees 
against a ship, the owner of which Is 
uot domiciled in Aostralia, for delivery 
in a dumagetl condition of goods for 
wliich the consignees hold a bill of 
lading issued by the n)iister of the 
ship. — Sharp (John) Si Sons. Ltd. r. 
The Kathriunk Mackai.i (1924), 34 
C. L. R. 429.— AUS. 

8X. Application of Carnage of (Ji.uils 
hp Sea Act, 1924.) — In an action on a 
bill of lading In the Admity. jutls- 
diction of the Supremo Coui't under 
Admiralty Courts Act, 1801, s. 6, for 
damage to goods In transit from the 
United Kingdom, the rights of the 
parties are governed by the rules 


contained in the Sohed. to the Carriage 
of Goods by Sea Act, 1924. — Parks, 
Lacey. Hardie, Ltd. v. The Clan 
Maopadyen (1929), 30 8. R. N. 8. W. 
438 ; 47 N. 8. W. W. N. 160,— AUS. 

PART V. SECT. 7, SUB-SECT. 6. 

ri. Tort of master within 

iurtsdiction ,] — If a tort is oommitted 
within the jurisdiction of the ct. by 
the master of a ship, being a pere- 
grixitts, against a member of hl.s crew, 
also a peregrinus, the ct. has juris- 
diction to arrest the tort feasor or his 

f oods, & to try an action biised upon 
he tort ; but the commission of such 
a tort Is not a groun<l for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship. — 
Nolan v. S.S. Russel IIaversidr, 
119211 C. P. D. 136.— S. AF. 

sz. Action inrem — Necessaries — 

What law applicable .} — In a claim 
in rem against the, proceeds of a vessel 
for a sum of money alleged to have 
been expended for repairs & neces- 
saries in priority to prior mtgees. 
of the vessel the law to be applied 
is English admity. law 6: not Iloman- 
Dutch Law. — Crooks & Co. v. Aour- 
cuLTURAL Co-operative Union, Ltd., 
[1022] App D.423 : 42 N. L. R. 216.— 
S. AF. 


AERIAL NAVIGATION 


See Stiieet and Aekial Traffic. 


AFFRAY. 


See Criminal Law 

40 



Vd. I. Cases 1-9U. 


AGENCY. 

Part I. — The Relation of Agency. 


1. Add, Annoiaiioti : — Consd. Clayton-Greene 
V, De Courville (1920), 36 T. L. K. 790. 

5. Add, Annotation : — Consd. Verner-,Teffrey8 v, 
Pinto, [1929] 1 Ch. 401. 

16. Add, Annotation : — Refd. Wisbech B. C. v. 
Ward, [1927] 2 K. B. 656. 

16. Add, An^ioiations : — Consd. Wisbech B D. C. 
V. Ward (1927), 91 J. P. 200. Refd. Brightman 
V. Tate, [1919J 1 K. B. 463 ; Boynton v, 
Bichardson (1924), 69 8ol, Jo. 107; Wisbech 
B. C. r. Ward, [1928] 2 K. B. 1. 


Add, Annotation: — 4s to (2) Refd. A.-G. v. 
Be Keyser’s Boyal Hotel, [1920] A. C. 608. 

Add Citation: — 8 T, L. B. 194:. 

Add, Annotation : — Refd. Taylor v, Davies, 
[1920] A. 0. 636. 

28. Add, Annotation Refd. Simeons v, Durand’s 

Trustee, [1928] 2 K. B. 60. 

29. Add, Annotations: — Consd. Simeons v, 

Durand’s Trustee, [1928] 2 K. B. 66. Refd. 
Iter Kaufman Segal & Domb, Ex p. The 
Trustee, [1923] 2 Ch. 89. 


19. 

21 . 


Part II. — Competency of Parties — Acts^ which can be 

done by an Agent. 


37. Add, Annotation : — Refd. Dodd v. Amalga- 
mated Marine Workers’ Cnion, [1924] V Ch. 
116. 

40. Add, Annotation Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Ch. 
116. 

42. After this case add :—Sve, ytow, I^^aw of Pro- 
peity Act, 1922 (c. 16), s. 128 (3>. 

68. Add Annotations : — Generally, Refd. He Ellis» 
(1926] 1 Ch. 564: Huddersfield Fine Wor- 
steds V, Todd (1926), 42 T. L. R. 52. 

69. For “Dramatic Copyright Act, 1888,” read 
“ Dramatic Copyright Act, 1833.” 

86. A dd, A nnoiaiion : — Apld. Ite Blucher (Prince), 
Ex p. Debtor, [1931] 2 Cli. 70. 

88. Add. Annotation : — Refd. Banbury v. Bank 
of Montreal, [1018] A. C. 626. 

90. Add. Annotation : — Refd. B. v. North WW- 
cestershire Assmt. Corn., Exp. Hadley, [1929] 
2 K. B. 397. 

91. Add. Annoiaiio7is:—AppTVd, Civilian War 

Claimants Assocn. v. B., [1932] A, 0. 14. 
Consd. Hungarian Property Administrator v. 
Finegold (1931), 100 L. J. K. B. 383. 

Refd. Wigg V A.-G. of the Iiish Free Stale 
(1927), 96 h. J. P. C 88, 


91a. .]' — By the Treaty of Versailles Germany 

undertook tn make compensation for all 
damage done to the civilian population of the 
Allied A Associated Powers & to their property 
during the period of the belligerency of each 
as an Allied or Associated Power against 
Geimany by the aggression of Germany & 
her allies, k moneys were received by the 
Crown under this article. By a i)etition of 
right the suppliants, as assignees of civilian 
claimants who had suffered loss or damage 
by Geiman aggression during the War, 
claimed on their behalf payment of compensa- 
tion out of the moneys paid or payable as 
reparations under the above article. The 
case made by the petition was that the 
claimants had sent particulars of their claims, 
first, t-o the Foreign Claims Office A, after- 
wards, to the Reparation Claims Depart- 
ment in accordance with the instructions 
of His Majesty’s Govt., that these claims 
had been duly verified by the Govt., & were 
included in the agreed total of claims for 
rex)arations which Germany was required to 
pay under the treaty, & that the Crown in 
inviting the claimants to submit their claims 
had constituted itself an agent or a trustee 
for the claimants in respect of any money 
received by it from Germany on account of 


PART I. 

1 ii, .] — Tbe relation of 

principal & agent only arises when the 
person called the aeent has authority 
expressed or Implied to act on behalf 
of the other called the principal, & 
consents so to act. — Smitle v. Slat- 
TAltD <1919), 21 W. A. L. R. 19,— AUS. 

21. .] — Held: In the circum- 

stances despite the designation of deft, 
as agent by pltf.. tbe real relationship 
between tbe parties was that of pur- 
chaser & Heller.— Bridqefokp v. 
Dixon, 119181 K D. L. 166.— S. AF. 

6 i. For “ AUS. read “ S. AF.»" 

s«. Agent distinguished from — JoiiU 
adventurer — The distinction between 


the position of a joint adventurer & 
an ordinary agent buying for his 
principal with the understanding that 
bo is to be renmnerated for hhi ser- 
vices, pointed out. — S utton r. Forst 
(1924), 66 O. b. R. 281.— CAN. 

ai. .] — Where a consignee 

of goods for sale Is authorised to sell 
them at a certAln minimum price & 
told Uiat what.ever amount he obtains 
above that price ulll be his commission, 
(he relationship betw'cen consignor & 
consignee is that of princix>al &: agent. 
— Rex Grocery v, IJtoos & Keen, 
11926] 3 D. L. H. 665 ; [1926] 2 W. W. 
R. 402 ; 19 Sask. L. 11. 492.— CAN. 

26 iv. .] — Gier V. Van 

Aalst (Alta.) (1914), 28 W. L. 11. 876. 
—CAN. 


27 viii. For ** AUS.*’ read “ S. AF.*» 

27 xii. ,]— in-fts. gave to 

pltf. a written order to ship goods from 
England on account of defts., & pltf. 
ordered goods from a manufacturer 
in England to ho shipped in per- 
formance of this order; — Held: the 
relationship between tbe parties wan 
that of principal & agent, not of 
vendor & purchaser. — Bolters v, 
Roopr, 11922] N. Z. L. R. 619.— N.Z. 

27 j£ili. ] — PiKPSE V. Tas- 

manian, ETC. Co-operative Assopn., 
Ltd. (1919), 15 Tas. L. K. 67.-~AUS. 

h i. Shipping manager to 

marketing associaiion.] — Pearen v, 
Sabkatchewan Livestock Co-opera- 
tive Marketing Assocn., Ltd., [1930] 
2 D. L. R. 63.— CAN. 

. 2 * 
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CasM 01a-147. 


English and Empire Digest Supplement, 


reparations, & that any such money was 
money had & received by the Crown to the 
use of the claimants : — Held : on demurrer 
by the Crown, the petition afforded no ground 
for the contention that the money received 
under the treaty was received by the Crown 91 I), 
as an agent or a trustee for the claimants, 
or as money had & received to their use, & 


Part Hi. — Classes 

127. Add* Annotation: — Consd. Stanley (Montagu) 

& Co. V. Solomon (J. C.), Ltd., [1932] 2 K. B. 

287. 

127a. .] — Pltfs. bought from the first deto. 

a quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., actine as del 
credere agents, sold the seed to pltfs. The 
second defts. were paid a commission by the 
first defts., & received nothing from pltfs. 

The first defts. were imable to deliver the 


was bad as disclosing no ground of claim 
cognisable by the ct. — Civilian War 
Claimants Assocn., Ltd. v. B., [1932] 
A. C. 14 ; 101 L. J. K. B. 105 ; 146 L. T. 
169 ; 48 T. L. B. 83 ; 75 Sol. Jo. 813, H. L. 
Foreign sovereign power.]-^GERMAN Pro- 
perty Administrator r. Knoop (1932), 49 
T. L. R. 109 ; 76 Sol. Jo. 919. 


of Agents. 

goods. In an action for damages : — Held : 
as the second defts. were not in fact the 
agents of pltfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
as against the second defts. — Nouvelles 
Huilebies Anversoises S. a. V, Mann 
(H. C.) &r Co. (1924), 40 T. L. B. 804. 


Part IV. — Formation and Evidence of the Contract of 


Agency. 

133. Add* Annotaiion : — Ae to (1) Apld. He \ 1^7* Add. Annotation : — Generally, Consd. Staalej 
Blucher (Prince), p. Debtor, [1031] 2. Ch. (Montagu) & Co. v* Solomon (J, C.), IM.* 

70. [1932] 2 K. B. 287. 


PART III. 

sb. Mercantile agerU — Automobile 
dcaier. & Chasr, Ltd. v. 

COMMEROIAL FINANCE CORPN., LTD, 

(1925), 62 o. L. R. 601.— CAN. 

108 i. Broker.) — A broker ie an a«ent 
of a Bpoclai kind. A broker who 
approachos a buyer or HCller acts in the 
first instance as agent of the person 
who employs him, but directly the 
other party is aware of the fact that 
he is a broker, he becomes the agent 
of both partlo.s, not with a plenary 
power to bind both parties as ho 
chooses, but to communicate between 
them until tb^ are ad idem. — Jacobs 
Levitatz & Braude v. Kroonstad 
Roller Mills, fl9213 O. P. D. 38. — 
S. AF. 

PART IV. SECT. 2, SUB-SECT. 1. 

149 iii. Statute of Alberta, 

1906 (c. 27).] — It Is merely the term.*? 
of the agency agreement, whether they 
may be meagre or detailed, that must 
be in writing under the above Act. 
The price & the other terms of the pro- 
posed sale may or may not be men- 
tioned. If they are. In tiio circum- 
stances, an essential part of the 
agency agreement they ought to be iu 
writing. But it is a question of 
Interpretation, even since the statute, 
whether the terms mentioned as those 
of the proposed sale are intended merely 
as a basis on which the agent may 
negotiate or are intended to bind the 
agent strictly to a sale on the named 
terms before he can claim his com- 
mission. — K ing v. Sohon, (1918] 3 
W, W. R. 892 ; 44 D. L. R. 111.— CAN. 

149 iv. Beal Estate Com- 

mission Act, R.S.A., 1922 (c. 139), 
8. 2.] — The fact that a written Instru- 
ment evidencing an agreement for the 
sale of land does not contain oil the 
terms of the ogroemont does not pre- 
vent it being sutticient to satisfy the 
proviso to the above sect.. If It is one 
which the ot. will order to be rectified 
to include the terms agreed on but 
omitted by mutual mistake, & which 
when so rectified will be enforceable by 


the parties thereto subject to such 
legal or equitable defences available 
to either of tiiem ns the agent W’lio 
elTocted the agreement cannot be held 
aooountabio fur. — HAN’roN v. Sted- 
MAN, U925] 1 W. W. 11. 642.— CAN. 

149 V. Aurtionerrs eft* Com- 

mission Agents* Act, 1922, s, 23 — 
Suffldency of agency contract .) — Joug 
as the reiationstiip of principal & agent 
in respect of the transaction Is evi- 
denced In writing, the mlsclilof aimed 
at by the above sect, has been duly 
met A: the requirementB of the sect, 
satisfied, & the other terms of the 
agency contract may be effectively 
made & ofloctively varied verl»ally. — 
Canniffb V. Howie, 11925] S. Ti. Q. 
121 ; 19 Q. J. P. 57.— AUS. 

149 vi. .] — So long as 

the relation of principal & agent In 
respect of the transaction in question 
has boon evidenced iu writing, the 
requirements of the above sect, have 
been complied with, & any document 
signed by pltf. at any time before 
action brought, wliich evidences the 
essential fact, the existemoe of tlie 
rolattouship in respect of the trans- 
action In question, is suffleient to 
comply vrith tlio Act. It Is suffleient 
if the WTitiiig manifests a present in- 
tention of engaging or appointing the 
agent in respect of a transaction by 
any suitable words, whether contained 
in one document signed by deft., or in 
several documents, sufficiently Inter- 
connected by Internal reference, either 
direct or Inferential, one or more of 
which are signed by deft., manlfesUng 
such intention on his part. — S kipper 
r. STR\fis, [19253 S. R. Q. 129 ; 19 
Q. J. P. 47.— AUS. 

149 vli, . 3 — Hoaob V. 

Hougd, (1926J S. R. Q.24 ; 20 Q. J. P. 
113.— AUS. 


Necessity for contract to pay com- 
ml.ssIoD for services In reference to the 
sale of laud to be in writing, see Nos. 
1664 xiva-1664 xlvl, post. 

gi. Land Agents Act, 1912 — 

When applicable .) — Deft, intimated to 
pltf. that ho had been instructed to 
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sell a property by private sale. Pltf., 
an a(5countant, told deft, that he could 
introduce a probable purchaser, & 
would do so If deft, would pay pltf. 
half the commission payable by the 
ow’rier of the property to deft, in the 
event of a sale being effected. l>eft. 
agrtH»d, & on the same day pltf. intro- 
duced B. to deft, with whom a sale 
was arranged. Pltf. in his evidence 
stated that he was not a land agent, 8 r 
for the preceding five yeare had had 
no transactions for the sale of land 
except the one in question : — Held : 
the arrangement between the parties 
was not one of a series nor the com- 
mencement of a sorlCH of transactions, 
but a solitary transaction, & pltf. was 
not a land agent witliln the above 
Act. — C ooke v. Wallace (1914), 33 
N. Z. L. R. 1054.--N.Z. 

g ii. .] — Land Agents 

Act, 1912, s. 13, applies only to persons 
carrying on land agency as a business, 
& 1106.3 not extend to casual agency 
outside the scope of the agent’s 
busiuess. — Clifton r. Jounstonb, 
[19213 N. Z. L. R. 35.— N.Z. 

gUi. Effec/o/.l— The effect 

of Land Agents Act, 1912, s. 18. is not 
to make tlie contract of agency Illegal 
by reason of the want of written autho- 
rity, but merely to prevent the agent 
Irom recovering his commission by 
action. — Glasgow v. Hood, [1920] 
N. Z. L. R. 686.*-N.Z. 

g Eomi of appoint- 

menf. 1— An appointment of a land 
agent under s. 13 of the above Act 
must be signed by the principal him- 
self 8c is not sufficient if signed by an 
agent on his behalf. — Buohanan v. 
Samson, [1922] N. Z. L. R. 558.— 
N.Z. 

g V, — Land Agents Act, 1921 — 
Form of appointment — Need not be in 
irr^fiwtf.l— O liver v. Dickinson, [1927] 
N. Z. L. R. 4n.--N.Z. 

Necessity for oontraot to pay com- 
mission for services In reference to the 
sale of laud to be in writing, see Nos. 
1664 xlva-1064 xlvl, post. 



VoL I.— Agency. Caaes 156—192. 


156. Add* AnnaUUion: — Reid* Thirkell v* Oambi, 
[1019] 2 K. B* 590. 

167* Add. Annotations : — ^Apld. GrindeU v. Bass, 
[1920] 2 Oh. 487. Reid* Thirkell v. Cambi, 
[1919] 2 K. B. 690 ; Baingold v, Bromley, 
[1931] 2 Oh. 307. 

164a. Counsel — Sigrnlng pleadings.] — B., the 
owner of fi^hold premises, agreed to sell 
them to E., but there was no memorandum 
in writing to satisfy Stat. Frauds. B. then 
agreed to sell the premises to G., & a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
E. in terms that made the pleading a valid 
memorandum within the statute. G. added 
E. as a deft, to the action ; & E*, by a 
counterclaim, claimed specific performance 
of his agreement \-^Held : counsel was the 
duly authorised a^nt of B. to sim the 
pleading & to plead the contract with E., & 
although the signing of a memorandum within 
Stat. PS*auds was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before B. was a party to the action, 
was a valid memorandum to satisfy the 
statute, E. was entitled to judgment on 
his counterclaim, & O.’s action against B. 
must be dismissed. — Grindkll v. Bass, 
[1920] 2 Ch. 487; 89 L. J. Ch. 691 ; 124 
L. T. 211 : 30 T. L. H. 807. 

AnnotaXion : — Farr, Smith r. Medsers (1927), 44 

T. L. R. 48. 

165. Add, Annotations : — -Consd. Keen v, Mear, 
[1920] 2 Ch. 571. Distd. I/ewcock v, Bromley 
(1920), 127 L. T. 110. 

166* Add, Annotation : — Reid. Cohen v, Roche 
(1926), 93 L. J. K. B. 943. 

176a. .] — Chandler & Co. v, Winchester 

(1930), 74 Sol. Jo. 353. 

182. Add. Annotation: — As to (1) Reid. Falcon 
V. Famous Players Film Co. (1925), 42 T. L. B. 
91. 

188. Add* Annotation : — Folld. Marconi’s Wireless 
Telegraph Co. v, Newman, [1930] 2 K. B. 
292. 

188a. — ; .]“ & B. were the holders 

by novation of a licence from pltf. oo., to use 
& exercise certain inventions relating t-o 
wireless apparatus which were the subject of 
letters patent owned or controlled by pltf., 


CO,, subject to the paynxent of certain 
rr>yalties by N. & B. to pltf. oo. N. dc B. got 
into difilciilties. & were unable to meet their 
obligations as they became due owing to 
overtrading, but they claimed to be still 
solvent. At a meeting of the trade creditors 
it was agreed that a committee of inspection 
should be appointed & that N. & B. should 
execute a deed of inspectorship. The deed, 
which was executed on May 6, 1928, was in 
the usual form, & in aU material particulars 
the same as that considered by the ct. in 
Easterhrook v. Barker^ No. 188. By the 
deed N. & B., the debtors, in consideration 
of a release of their indebtedness to the 
assenting creditors, assigned their real & 
personal estates to C. as inspector upon trust 
to allow N. & B. “ henceforth to manage & 
carry on their said business ” subject to the 
covenants & conditions of the deed. N. & B. 
undertook to carry on the business or wind 
it up as the inspector & committee should 
think best. In a circular which was sent out 
by O., the inspector, on Sept. 10, 1928, 
announcing that the deed of inspectorship 
had been executed, it was stated that “ all 
orders for goods required for the purpose of 
carrying on the business will be issued on my 
official order forms in the usual way & will 
be paid for by me.” The inspector & the 
committee of inspection left the conduct of 
the business subsequent to the execution of 
the deed of inspectorship to N. A; B. Pltfs. 
brought an action by which they claimed 
royalties upon wireless sets constructed & 
sold by N. & B. since Sept. 6, 1928. The 
action was brought against N. & B. & also 
against the inspector & the members of the 
committee of inspection personally : — Held : 
N. & B, did not become the agents of the 
inspector or of the committee to carry on 
the business, but the business remained the 
business of N. & B., & therefore pltfs.’ claim 
for royalties against the inspector & com- 
mittee of inspection failed. — Marconi’s 
Wireless Telegraph Co., Ltd. v, Newman, 
[1930] 2 K. B. 292 ; 99 L. J. K. B. 087 ; 143 
Ii. T. 471 ; [1929-30] B. & 0. R. 223. 

189. Add. Citation 21 J. P, 4, 

Add. Annotations : — As m (1) Consd. Kemp v. 
Elisha. [1918] 1 K. B. 328. As to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 585. 

192. Add. Annotations : — As to (1) Consd. Perform* 
ing Right Soc. v. Ciryl Theatrical Syndicate, 


PART IV. SECT. 3, SUB-SECT. 1. 

171 Iv. .] — Tho ontxA o£ estab- 
lishing the authority of an agent is 
upon the person who seeks to bind the 

S rlnclpal. — S tevens tj. MEnciiANTs 
\jlSK of Canada. H920} 1 W. W. R. 
52 : 49 D. L. K. 528 ; 30 Man. L. R. 
46.— CAN. 

176 Iv. For "AUS." read ”S. AF," 
176 V. Claim to goods of princi- 

pal^ Jn possession of third party ,] — 
If a person other than the owner makes 
a demand for return of goods In pos- 
session of a third party, he should 
present credentials or some written 


Oreath, 

CAN. 

176 wi. PLUMB V. W. C. 

MacDonald Reoistebed, Latimbb v. 
FosTEB Tobacco Co., Ltd. (1024), 27 
O. W. N. 865.— CAN. 

176 Wi. — When actual au- 


authorttT 
agent of 


o show that he is acting as 
he owner.— C raig v, Mc- 
9221 2 W. W. R. 1276.— 


thoiity of an alleged agent has been 
negatived, a pltf. seeking to hold the 
alleged priDcipal liable on tho basis of 
ostensible authority either must show 
a holding out by the principal of tho 
alleged agent as such or must give proof 
of some oustom on whloh ostensible 
agency can be predicated. — Robin 
Line S.S. Co. v, Canadian Steve- 
doring Co., Seas Shipping Co. r, Cana- 
dian Stevedoring Ca)., [1028] 3 

D. L. R. 866 ; [1928] S. C. R. 423.— 
CAN. 

pi. .J — Possession solely 

cannot be evidenoe of both agency k 
authority, & the foot that one man Is 
with another does not neoeesartly 

make one the agent for the other. — 
Turner r. Beatcin <P. B. I.) (1908), 
4 E. L. R. 325.— CAN. 

177 V. 1 — If A. has entered 

into a contract to purchase land it is 
open to B. to show by parol evidence 
that A. did so as his agent ft to ask for 
a declaration of that agency, — 

Vaselbnak V. VamLENAK, [19211 1 
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W, W. R. 889 ; 57 D. L. R. 37 1C 
Alta. L. R. 256.-~CAN. 


177 Vi, .] — A husband obtained 

from his wife authority to act ou her 
behalf: — Held: it was competent to 
prove the authority by parol evidence, 
— Walker v, Hendry, [1925] S. C. 
855.— SCOT, 

177 Wi. .] — Where a contract 

la entered into by a person in his own 
name, hut as agent of another, if in 
the contract Itself there is no special 
description or assertion of property the 
agency may be proved oy paroL — 
Musson V, Head, [1920] 1 D. L. R. 
965 ; 68 O. L. R. 2)0.— CAN. 

4 1. .] — Anderson v, Cameron 

(1857), 6 Gr. 285.— CAN. 

q ii. ,] — Whittaker v, Taylor 

(Alta.) (1911), 19 W. L. R. 662 ; 1 
W. W. R. 259.— CAN. 


4 iij. .] — CROWN LUMBER CO. V, 

Saulbberry (Alta.) (1913), 23 W. L. U. 
877 ; 11 D. L. R. 17 ; 4 W. W. R. 168, 
—CAN. 



Cases 198-881, 


English and Empire Digest Supplement. 


[1924] 1 E. B. 1. Held. Performing Bight 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 702. 

196. Add. Annotations : — Olstd. Keeliii^ v. Pearl 
Assce. (1923), 129 L. T. 573. Consd. Paxman 
V. Union Soc. (1923), 39 T. L. li. 42 1. 

Apprvd. Newsholrne v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 

203. Adi. Annotaiiona : — Consd. Brooke v. Bool, 
[1928] 2 K, B. 678. Retd. Pratt v, Patrick, 
[1924] 1 K, B. 488. 

Sect. 4.^AGENCY O? NECESSITY (Vol. I., p. 293). 

For “ Sfp aasBAMi) &; Wipe ; Shipph^q & 
vSiibstitate as follows : — 

215a. Extent of doctrine.] — An agency of neces 
sity can arise in other cases than that of 
carriers by land or soa or the acceptor of 'a 
bill of exchange for the honour of the drawer 
Extraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
ite definite commercial necessity for the sale, 
& that the transfiction was bond jide in the 
interest of the principal. 

Where an agent in London bought skins 
in 1 91 6 & 1 91 6 to be forwarded to his principal 
in Roumania as the principal might direct, 
& in consequence of the occupation of 
Roumania by the Germans in 1916, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority : — 


Held: the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
had steadily increased in value, (b) the 
agent had not acted bcmd fide in selling the 
skins. — Pragbr v, Blatspiel, Stamp & 
Heacock, Ltd., [1924] 1 K. B. 660 ; 93 
L. J. K, B. 410 ; 130 L. T. 672 ; 40 T. L. B. 
287 ; 68 So). Jo. 460. 

Ann'dation : — Gonad. Jebarar. Ottoman Bank, [1927] 2 K. B. 

2.4. 

See. also, original volume, p. 319, No, 390. 

216b. Repayment to agent of necessity.] — 

Pontypridd Union v. Drew, [1927] 1 K. B. 
214 ; 95 L, J. K. B. 1030 ; 136 L. T. 83 ; 90 
J. P. 169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 796 ; 
^4 L. G. B. 405, C. A. 

215c. — Observations by Scru'ITON, L.J., 

on the limits of the doctrine. — Jebara v. 
Ottoman Bank, [1937] 2 K. B. 264; 96 
L. J. K. B. 681 ; 137 L. T. 101 ; 43 T. L. R. 
369 ; 32 Corn. Cas. 228, C. A, ; on appeal, 
aub nom. Ottoman Bank v. Jebara, [1928] 
A. 0. 269, H. L. 

Power to delegate In cases of supervening 
necessity.] — See original volume, pp. 390, 391, 
Nos. 939-912. 

Authority of carrier of goods — Land carrier.] — 
See Carriers, Vol. VIII., pp. 26, 35, Nos. 
151, 201. 

Master of ship.] — See Shipping & 'Naviga- 
tion. 

Authority of wife to pledge husband’s credit.]— 

See Husband & Wife. 

Acceptance of bill of exchange for honour of 
drawer.] — See Bills of Exchange, Vol. VI., 
pp. 415, 410. 


Part V. — Authority of the Agent. 

246. Add. Annotaiiori : — Refd. Ralli v. Compafiia 1281. Add. Annotaliojia : — Consd. Reckittv. Barnetti 

Naviera Sota y Aznar, [1920] 2 K. B. 287. j Pembroke & Slater, [1928] 2 K. B. 244. Refd. 

272. Add. Annotation .-—Reid. Reckitt v. Barnett. I Underwood v. Bunk of Liverpool, Same v. 

Pembroke & Slater, [1928] 2 K. B. 244. ! Barclays Bank, [1924] 1 K. B. 775. 


PART IV. SECT. 3, SUB-SECT. 2. 

200 iii. Lister v. Billy. 

[1930] 1 W. W. R. 828 ; 3 D. L. R. 
635 ; 38 Man. L. R. 610.— CAN. 

EO. Peratm entering into contract art- ^ 
ing on behalf of another/'] — To say that i 
a man entered Into a contract “actingr 
on behalf of another ” is to ailego In the 
absence of any qualifying statement, | 
that he onterrd Into it as the agent of 
that otiier. — Lrxn v. Spicer Brothers i 
(Africa), Ltd.. [1917] App. D 147.— 

8. AF. ! 

i 

PART V. SECT. 2. SUB-SECT. 1. 

240 V, Effect of rntifleatUm clause. ] 

— \V bore the whole object of a ratifica- 
tion clause la to carry on busineas In 
the Drlncipal’a name. & the acta to bo 
ratified, even when excessive, are 
specifically aald to be acta done in tbo 
principal *H name, the clause cannot 
be construed to change the whole 
nature of the power by making the 
attorney the universal agent of his 

S rincipal. — Bavk op Toronto v. 

fATHESON, fl927] 3 W. W. R. 10.— 
CAN. 

247 1. Oeaerat powers — lAmited by 
recital .} — A power of attorney enabling 
an agent to grant a lease Is not revoked 


by the return of the landlord to the 
United Kingdom, even though the 
document containing the power of 
attorney states that It is granted 
owing to the grantor being about to 
depart from the United Kingdom. — 
Graham v. Mandkrs (1918), 63 

I. L T. 5.— IR. 

248 ix. .]— Arfin r. 

Leclaire, [1930] 2 D. L. R. 427.— CAN. 

258 iii. .] — There is no 

power in an agent, acting under general 
power of attorney, to present an 
Insolvency petition on behalf of hia 
principal, unless the power expre«*Bly 
authorises such act . — Re Osman (1919), 
40 N. L. R. 17.— S. AF. 

t. (p. 301) For (1886) read 
“(1873).” 

277 Iv. .] — Power to 

borrow money & secure its repayment 
by tntge. la not to be Inferred merely 
from general powers added to an 
enumeration of spoc.iflc powers in a 
power of attorney, unloaa the exercise 
of such a power Is strictly necessary 
to carry out the express purpose of 
the tn<9trument or the acts (ipocl6eaU.v 
authorised thereby. — Andre W8 v, Sin- 
clair, (1923] 2 D. L. R. 903 ; 2 

W. W. R. 166.— CAN. 
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277 V. , bare 

power of attorney to make & indorse 
notes, cheques, etc., does not authorise 
the attorney to raise loans on his 
prlncinaJ’s credit for tbo principal 
himself or for tho attorney’s own 
accommodation or for a third party : 
nor is such authority conferred by a 
general power given the attorney to do 
all “other acts & things for the pur- 
pose of carrying on any business In 
my name.” The power to borrow 
money must be conferred in express 
terms. & when this power is aUegod to 
be based on a power of attorney, the 
document must be read strictly. — 
Bank op Toronto v. Matheson 
(Snsk.), [19271 4 D. L. R. 328 ; [1927] 
3 W. W. R. 10.— CAN. 

283 il. .1 — Appit. CO. 

gave to H., customs binker. a power 
of attorney “ to transact all business 
vvliich “ appit. CO. “ may have with 
the Collector of the Port of Montreal 
or relating to tho Department of the 
Customs of tho said Port . . . rati- 
fying & confirming all that . . . said 
attorney & agent shall do. . . 
Cheques to the order of tho collector 
of Ciistoms were given to H. on his 
requisition for the payment of duties 
on goods imported by appit. co., 



VoL L— Agency. Cases 2^-882a 


288. Add. Annotation : — Reid. Keckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

294. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

296a. Property held on trust for sale.] — 

’The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), 8. 36, became vested in them on 
the atatutorv trusts for sale, agreed to sell 
it to deft., & the conveyance was executed 
by one pltf. in person & by an attorney on 
behalf of the other pltf. The power of 
attorney was expressed to give the sole & 
absolute control of all my property real & 
personal of every description situate ^ being 
at Bury Sa elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other pei*son or persons.** 
Deft, declined to accept the conveyance on 
the ground that a tru.^tee for sale could not 
delegate the execution of the trust to his 
attorney. In an action for specifle per- 
formance : — Hdd : the words used in the 
ower of attorney applied only to property 
eld in beneficial ownership & not to property 
held on a trust lor sale, & the action failed. — 
Green w. Whitehead, [1930] 1 Oh. 38 ; 99 
L. .T. Ch. 153; 142 L. T. 1; 46 T. L. R. 
11, C. A. 

300a. Effect of notice that powers exceeded.]— A 


power of attorney contained a provision that 
the principal ratifies confirms Sc agrees 
to ratify Sc confirm whatsoever the attorney 
shall do or purports to do by virtue of these 
presents ** : — Held : this provision did not 
preclude the principal from objecting to a 
dealing with his property by a person who 
had notice in ordinary circumstances that the 
agent was exceeding his authority, actual Sc 
ostensible. — Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271 ; 76 Sol. Jo. 165 ; 37 
Com. Cas. 202, H. L. 

308a. Salesman — Authority to cancel sale.] — A 

salesman employed at a salary of £3 a week 
Sc l^ per cent, on sales effected by him is not 
authorised to cancel sales made on behalf of 
his principal. — Leckenby v, Wolman, [1921] 
W. N. 100. 

332a. .] — Pltf. gave a power of attorney 

to T, & authorised him, in relation to pltf. *8 
affairs, to draw cheques on pltf.*s account at 
the bank without restriction. T. in fraud of 
pltf. drew a cheque on pltf .’s account, in favour 
of defts. in part-payment for a motor-car 
which T. had obtained from them for his own 
purposes on the hire-purchase system. Defts. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defts. the proceeds of the cheque : — Held : as 
defts. knew that T. was paying his own debt 


the'je oheqiifts beingr madu by the latter 
for fixed amounts corro'^pondiiier to 
the Invoices, Aftorwarda, tbrouerh 
fraudulent devio«H, H., having suc- 
ceeded In passing entries for much 
Bmailor suras than the quantity of 
goods requin^d, induced the Customs 
House cashier to take the cheques thus 
Issued by applt. co. for a higlier 
amount than the one apparently due, 
& either to apply the surplus In pay- 
ment of duties otvlng by third parties 
or to ndmbiirse him in oa-sh : — HeM : 
(1) it was within the scope of the power 
of attorney viveu to H by apnlt. ro. 
that he should receive, in ca-ili from 
the custom ofllcialH, balances of 
cheques delivered by him to them, after 
dodaetiiur the duties pavable In 
respect of entries made by H, on behalf 
of applt. CO. ; (2) it was not within the 
scope of the power of attorney that be 
should direct the application of 
balances of applt. co.*s cheques in 
payment of duties owins: by H. s other 
customers. — CTavadian Pacific By. 
Co. a. R. (IIU7), 55 S. C. R. 374 ; 37 
D. L U. 71‘h— CAN. 

283 Hi. Power to xmthdraw 

from bank ,] — A joint savingfs account 
with a bank was opened in the names of 
pltf. & her husband. After t he death of 
the husband pltf. jrave her solr. i power 
of attf)rncy, by which he was authorised 
to withdraw money from lianks or 
individuals & to deposit same in any 
other hank or other place. In pur- 
suance of the oral inst, motions of the 
Bolr., & on ppodnetion of the power of 
atterney & a mrtitied copy of letters 
probate of the hnshand’s will, the bank 
paid over the balance of the account 
to the husband *8 exons. : — Held : the 
bank had acted rightly. — Hoaa v. 
Canadian Bank of Commerce (Alta.), 
(1927J 3 D. L. II. 1056; fl927) 3 

W. W. R. 182.— CAN. 

287 i. See, oZao, No. 287 vi., post. 

287 iv. Power i.o discharge.] 

— A power of attorney aripolnted the 
grantor’s wife his oirent for tlie purpose 
of all dealings with his property, real 
or personal, In Canada. In the 
spocifle elause flrrantiug the power to 
execute tnstrumeute in oonneetlon 
with his real property, a discharpre of 
mtflre. was not named as ono of the 
lastrumonts' : — Held : the very grcnoral 


words used in the power of attorney 
covered the right of the agent to 
exoonte a discharge of mtge . — Re 
Land Titles Acn\ He Hegistration 
OF A Power of Attorney, 11918] 
2 W. W. R. 947.— CAN. 

287 V. .3— The dis- 

charge of a mtgo. was executed under 
a power which, after authorising the 
attorney xo soil the principal’s lands & 
give receipts for the consideration 
money, gave power, upon payment of 
all or any debts, to give proper & 
BUfficient acquittances & discharges for 
same ,* sufficient authority to 

sign the statutory certificate. — L ee 

V. Morrow (1866), 25 U. C. R. 604. — 
CAN. 

287 vl. Power to give — To 

secure unpaid pur chase-mo neg .] — A 
transaction whereby an agent pur- 
chased land (or cash on behalf of his 
principal & subsequently gave a ratge. 
on the land & a conveyance of other 
lands In sallsfaetion of the amount 
remaining unpaid : — Held : autlio- 
rised by the agent’s power of atternev. 
— DixflMORE V. Philip, 11918) 3 

W, W. H. 157.— CAN, 

287 vii. Power to invest 

on second mortgage.] — A power of 
attorney aulhorised the attorney ** to 
lend on rntge., chai^ or lien of real 
estate any money belonging to ” the 
principal: — Held: the attrwney was 
authorised by the power to lend money 
on the security of a second mtge. — 
MrCrTiniEON r. Hbglstrar of Titles, 
[19271 V. L. R. 93 ; 48 A. L. T. 137.— 
AUS. 

sd. Property — Power to transfer to 

himself.] — A husband liad oertuhi 
property put in his wife’s name. He 
hold a general power of attorney from 
her. Subsequently the husband, a- 
hia wife’s attorney, had the prope-i^Xy 
transferred into his own nan e : — 
Held : tlie wife was entitled to have 
the transfer to her husband set aaide.— 
Elford a. Elford (1922), 69 D L. R 
284 . 64 S. C. H. 125 ; [1922] 3 
W VV. R. 339 ; ajjg. 61 D. L. R. 40 ; 
14 Sask. L. R. 363.— CAN, 

295 vii. Power to sign 

cofUrtjtni .] — Reap. oo. having sold land 
to applt. gave to Its agent in the 
Transvaal a general power of attorney 
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conferring upon him “ full power to 
act on our behalf in all matters & 
things that do or may affect or concern 
us in 8. Africa.” The power then 
proceeded in the following words ” & 
in particular but without prejudice to 
the foregoing generality ” to give 
particular luHtunocs of acts that the 
agent wao empowered to perform : — 
Held : under the power the agent was 
authorised to sign the written contract 
of sale. — Mbasrock v. Nf.w Scotland 
liAND Oo., Ltd., Liquidator, [1922] 
App D. 237.— S. AF. 

se. Trading licence — Power to ap- 
ply for.] — A., a storekeeper, by general 
power of attorney appointed H. to 
manage & transact his business In 
Natal. At the date of appointment 
A. was trading under a licence er facie 
good, but which later was declared 
void. H. applied for a new licence, 
but it was objected that he had no 
authority to make the application : — 
Held : the power of attorney was 
sufficient authority to H. for the 
purpose. — Haffizkv Jacobson (1919), 
40 N. L R. 322.— S. AF. 

•f. Power granted by cnrporaJtion to 
ojfiHala for time being — Registrar en- 
titled to require proof *hal persons exe- 
cuting power hold offlce.p—Re Land 
Titles Act, ftoYAL Trust Co.'s Case, 
[1921] 3 W VV. U. 246.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

■9:. .4gent ottt aining transfer of projierty 
to principal — Authority to iransjtr pro- 
petty to third party }— AppJt. sold to 
L). land, a portion of which he had not 
obtained transfer. Applt. Instrue.ted 
!•C8p , an attorney, to put the matter 
through ; resp. thereupon obtained 
tran-^fer of the piwe of laud in qnc'-tion 
into applt *p name, & then gave trans- 
fei of the whole te D. : — Held : renp.’s 
authority was wide enough to cover 
the costs incurred by hin» In obtsiniLg 
transfer of the piece of land into 
applt. 8 name.— Ht ANTON v. Allport. 
[1923] E. D. L. 156.— S. AF. 

PART V. SECT. 3, SUB-SECT. 2. 

•j. Orain market usage— -Right of 
broker to close out customer.]- . — 

V. Canada West Grain Co., [1925] 3 

W. W. U. 608.— CAN. 
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to them with pltf.’s money» & ae T. had no 
authority to pay hie own debts therewith, 
pltf. was entitle to recover. — Rbokitt v. 
Barnett, Pembroke & Sifter, [1929] 
A. C. 176 ; 98 L. J. K. B. 136 ; 140 L, T. 
208 ; 46 T. L. R. 36 ; 34 Com. Oas. 126, 
H. L. 

AnnaiaHonft: — Apld* Midland Bank, Ltd. v. Beokitt (ld32), 
48 T. E. 27 L. Reid. Lloyde Bank e. Okartered Bank of 
India. Australia Gtitna. (1929] 1 K. B, 40 ; SUngsbri). 
BlstHot Bank, Ltd.. [1982J 1 K. B. 644. 

332b* — Pltf. gave to one T., who was 

a solr., a power of attorney & authorised him 
to draw cheques on his, pltf.'s, behalf. T. was 
also acting as solr. for deft. obtained 
from her a cheque for nearljr £5,000 for the 
discharge of certain liabilities of which T. 
had informed her. At that time deft.*s 
banking accoimt was, though deft, was not 
aware of it, about £1 ,600 short of the amount 
of the cheque & T. drew a bearer cheque for 
£1,600 on pltf.’s account & paid it into deft.’s 
account, the cheque showing on its face that 
It was drawn oy T. as attorney tor pltf. T. 
was thus enabled to cash deft.’s cheque. 
Pltf., on asceidiaining the facts, brought this 
action against deft, for a declaration that be 
was entitled to recover from her the pro- 
ceeds of the £1,600 cheque : — Held : as 
deft.’s bank had notice on the face of the 
£1,600 cheque that it represented money 
belonging to pltf., & as they had received it 
as agents for deft. & had credited it to her 
account, pltf. was entitled to succeed. — 
Reckttt V. Nunburnholmb (1929), 46 
T. L. R, 629. 

338, Add, Annoiaiion : — Retd. Reckitt v, Barnett, 
Pembroke & Slater, [1928J 2 K. B. 244. 

338a. Authority to sign for business pur* 

poses.] — Reaps, had two accounts with applt. 
bank at Sydney in connection with a business 
which they there carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
described as a “ bank cheque,” drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exchange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 


PART V. SECT. 3, SUB-SECT. 4.— A. 

340 lU. Avitwriiy to draw 

cheques in prineipaVs name — Agent 
dramno cheques to repay personal 
losses. \ — If a co.’s branch maiiaprer, 
whoBe powers Include receiving tnono)'', 
depoKiting it In a bank in the co.’s 
name, & drawing cheques against eiich 
funds In the co.’s name for the pur- 
poses of its bimluess but not for his 
own personal business, misappropriates 
Its funds by drawing cheques in the 
co.’s name to repay his own iJersonal 
loans, the oo. can reciover the sums 
thus paid from those to whom they 
were paid, although the latter received 
them honestly & believing, as told them 
by the person raying them, that he 
had money coming to him from the 
oo. (or oommlsHlon & that he was 
authorised to draw cheques for these 
commissions. — London Quabantrk, 
KTc.. Co. e. Abrams & Kovsky, [19231 
2 W. W. li. lOOC.— CAN. 


managers bank cheques payable to a name 
designated by him ; these cheques he 
fraudulently appropriated t — Held : applt, 
bank was not entitled to debit the bank 
cheaues against resps. The manager had 
not implied authority to receive bank cheques, 
A the circumstances in which on certain 
previous occasions the manager had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the stro^ case 
needed to show an ostensible authority pre- 
vailing over written instructions. — Austra- 
UAK Bank of Commerce v, Perbl, [1926] 
A. 0. 737 ; 95 L. J. P, C. 186 ; 135 L. T. 
686, P. C. 

870. Add, Anpotatione : — As to (1) Consd. Jones 
V. Waring & Gillow, [1926] A. C. 670. Refd. 
London Joint Stock Bank v. Macmillan & 
Arthur, [1918] A. C. 777. 

371. Add, Annotations: — As to (1) Refd. London 
Joint Stock Bank v, Macmillan & Arthur, 
[1918] A. C. 777; Guildford Trust v, Goss 
(1927), 136 L. T. 726. 

373. Add. Annotation : — As to (1 ) Consd. London 
Joint Stock Bank v, Macmillan & Arthur, 
[1918] A. 0. 777. 

379. Add, Annotation : — ^Consd. Tiondon Joint 
Stock Bank v, Macmillan & Arthur, [1918] 
A. 0. 777. 

382. Add, Annotation : — Reid. Underwood v, 
Liverpool Bank, Same v, Barclays Bank, 
[1924] 1 K. B. 775. 

886, Add, Annoiaiions : — As to (2) Distd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1929] 1 K. B. 40. Refd. Marconi’s 
Wireless Telegraph Co. v, Newman, [1930] 
2 K. B. 292. As to (3) Refd. IJggett (Liver- 
pool) V, Barclays Bank, [1928] 1 K, B. 48. 

387. Add. Annotations : — Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & Cliina, 
11929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool, Same v, Barclay’s Bank, [1924] 
1 K, B. 775 ; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

388. Add, Annotations : — Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Liggett (liverpool) 
V, Barclays Bank, [1928] 1 K. B. 48. 

390. Add. Annotations : — Consd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 

Refd. Jehewar. Ottoman Bank, [1927] 2 K. B. 


254. 


PART V. SECT. 3, BUB-SECT. 6. 

879 U. ,H- Where a 

principal entrusts an agent with indicia 
of title & a signed transfer, the trans- 
feree’s name beii^ left blank, for the 
purpo.se of raising a certain sum on 
such securities. & the agent borrows 
a larger sura & fraudulently appro- 
priates the difference, the lender being 
in ignorance of the amount specified 
by the principal, the principal cannot 
redeem the securiUes without paying 
the lender the amount lent. The (act 
that the transfer states a certain sum 
as consideration does not neoessarlly 
Impose upon the lender the duty of 
inquiring as to the limitations of the 
agent's authority. — ^M aban e. Man- 
NE88, [1918] 2 W. W. R. 191: 28 
Man, L. R. 470 ; 40 D. L. R 136.— 
CAN. 

PART V. SECT. 8, SUB-SECT. 6.— A. 

897 il. AfdhorUy as mich — Con- 
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tract not completed .) — EIsrshaw e. 
Unitbd Artists (Man.), [1926] 1 
D. L. R. 738.— CAN. 

898 ii. Authority to sign con- 

iract — Contract providing for payment 
of price by insfolmenfs. }-— Defts. signed 
& gave to an agent a document in the 
(ollowing terms : — " We hereby agree 
to sell the property for £0,700 nett, 
provided a safe takes place within 
fourteen days from date hereot The 
above price to bo clear of all com- 
mission charra.” The agent, within 
the fourteen days, signed a contract of 
sale by which the property was sold to 
pltf. for £6,700, payable £1,000 deposit 
(£50 preliminary deposit, to be In- 
creased to £1,000 within one month), 
£2,250 within three months, & £3,45() 
within six months, possession to be 
given after the second payment 
£2,250 at the end of the three months. 
There was no provision for interest on 
the balance: — Held: the document 
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899. For '* bought note ” in catchwords read 
** sold note.** 

406. Add. Annotation: — Aa <o (1) Apprvd. News- 
holme r. Road Transport & General Insce., 
[1929] 2 K. B. 356. 

426. Add. Annotations : — Consd. Keen v. Meats 
[1920] 2 Oh. 674. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

427. Add. Annotation : — ^Refd. Thirkell v. Oambi, 
{1919] 2 K. B. 690. 

438. Add. Annotation : — Consd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 659. 

434. Add. Annotation : — ^Refd. Be Bebington's 
Tenancy, Bebington v. Wildman, [1921] 1 Ch. 
569. 

486. Add. Annotation : — Refd. Be Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 659. 

442. Add. Annotation: — Refd. Re Knight & 
Hubbard’s Underlease, Hubbard v. Highton, 
[1923] 1 Ch. 130. 

464. Add. Annotation: — As to (1) Refd. Poland 
V. Parr, [1927] 1 K, B. 236. 

466. Add. Annotation: — As to (1) Refd. Sayill v. 
Harben (1919), 89 L. J. K. B. 47. 

468. Add. Annotation : — Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 

469. Add. Annotations: — As to (1) Consd. Folkes 
V. King, [1923] 1 K. B. 282. Refd. Lowther 
V. Harris (1920), 43 T. L. R. 24. 

472. Add. Annotation: — As to (1) Refd. Lowther 
v. Harris, [1927] 1 K. B. 393, 


477. Add. Annotations : — Consd. Folkes v. King 
[1923] 1 K. B. 282 ; Lowther v. Harris (1926), 
43 T. L. E. 24. 

481a. Person living in house of hirer of goods.] 

— Strohmbistger V. Attenborough (1894), 
11 T. L. R. 7, D. 0. 

483a. Agent intrusted with motor car — To 

sell to specified person.] — Heap v. Motorists’ 
Advisory Agency, Ltd., No. 495b, post. 

484. Add. Annotation : — As to (1) Refd. Lowther 
V. Harris (1926), 43 T. L. R. 24. 

485. Add. Annotation : — As to (2) Consd. Lowther 
V. Harris (1926), 43 T. L. R, 24. 

485 a. Improper sale.] — Pltf. was 

the owner of the A. tapestry & the L. 
tapestry, & he gave to P., a dealer in antiques, 
a limited authority to obtain & submit offers 
from possible purchasers. P. falsely repre- 
sented to pltf. that he could obtain £525 for 
the A. tapestry, & pltf. allowed him to take 
it away for delivery to a purchaser, who in 
fact did not exist. P. then sold the A. 
tapestry to deft, for £250. Subsequently P., 
who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft, contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bought them from P. in good 
faith he had acquired the property in them. Ho 
also contended that pltf. h^ held out P. as 
a person with authority to sell & was estopped 
from saying that P. had no such authority 
in fact : — Held : (1) although P.’s authority 


signed by dcfl-s, was not an authority 
to the agent to sign a contract con- 
taining the above t^<rins a« to payniont. 
— Bovd V. O’Connor, [19231 V, L. H. 
603.— AUS. 

398 iii. Contract containing 

•penalty clavse,] — Held: the existence 
of the penalty oianse, which was not 
covered by the agent’s instructions, & 
was not separable from the remainder 
of the contract, justiiied tlie principal 
in repudiatiag the agent’s action, & 
the contract must be set aside. — Da 
pREKZ V. Laird, [1927] App. D. 21. — 
S. AF. 

q i. General authority,] — Pltf. 

contracted with defts. to purchase & 
deliver potatoes at un agreed price 
per bushel. The farmers from whom 
the potatoes were to be purchased 
required cash payments. Sc defts. 
agreed to make advances to put pltf. 
In funds for this purpose. Defts, were 
not prompt in providing funds, & pltf. 
complained of the delay which ham- 
pered him In buying, &, in order to 
induce him to carry out the contract, 
defts.’ agent olTcred an advance ol 
25 cents per bushel on the contract 
price for four cart loads of potatoes : — 
HeM : the agent on the snot, looking 
after defts.* interests, baa a general 
authority sufficiently broad to rover 
the making of the contract for the 
advanced price. — Leoaov v. Davison 
(1919), 62 N. 8. n. 643.-— CAN. 

r. This case was reversed (1916), 
22 O. L. H. 307. Delete the words 
“ no aotual or apparent ” in the 
sentence, ” Held ; 0, had no actual 
or apparent authority to vary the 
written contract by substituting a 
later date for delivery *’ 

tk. Agent etyreeing to payment of com ^ 
penaation to purchaser if iransoHion not 
eompMtd — Authority lo sell,) — claim 
by a proposed puronaaer for damages 
on the ground of an agreement by the 
vendor’s agent for compensation to 
the purchaser should the contract 
not be made by the vendor, disallowed 


in the absence of any authority from 
the vendor to make such an agreement. 
— Thompson v. Ltnnb, [1921] 1 
W. W. R, 238 ; 56 D. L. R. 729.— 
GAN. 

si. Salesman makinq reduction in 
price.}— llelti : principal not bound. — 
3lAfiON & Dean, Ltd. v, Udovin, 
119251 1 D. L. R. 353 ; 57 N. S. R. 
445.— CAN. 


sm. SolidJtor^a clerk giving under • 
taking as to withdrawal of liegistrar- 
General* a caveat — Authority as such .] — 
Held : the solr. was personally bound 
by the undertaking. — Hawkins v. 
Gaden (1925), 37 C. L. R. 183 ; 26 
S. R. N. k W. 382 ; [1926] Argus L. R. 
109.— AUS. 


PART V. SECT. 3, SUB-SECT. 8.— A. 

423 iv. Express authority to lei 

f n weekly tenancy — Lease granted for 
long ferm.]— Pltf. w^as the owner of 
promises let to a weekly tenant. When 
the t-enant left she recommended deft, 
to pltf. as a tenant. Pltf. never saw 
deft., but pltf.’B husband arranged some 
form of lease with him, & thereafter 
collected the rent, which was paid 
montldy, on behalf of pltf. & with her 
authority. In an action of ejectment 
deft, alleged that pltf.’s husband had 
given him a lease for four years from 
Dec. 1913, & that he was a tenant from 
year to year. Pltf. denied any know- 
fedge of a lease for a term, or that she 
had given authority to her husband 
to make such a lease : — Held : the 
fact that pltf.’s husband had collected 
her rent was no evidence that he had 
autliority to make a lease for four 
on her behalf. — Voge v, Kerr 
h 19 N. S. W. L. R. 34; 36 
W. W. N. 19.— AUS. 

427 il. — Authority to find pur- 
chaser or imant.) — Deft., wrote to a 
land agent as follows : — ” Re sale of 
hotel. I will take £2,600 for the free* 
hold, & stock & furniture at valuation, 
or will lease for a term of five years, 

47 


years 
(1919 
N. a 


rent £5 per week. £1,000 walk in, 
walk out.” The agent submitted the 
property to pltf.. who elected to take 
a lease. The agent drew up an agree- 
ment to loose the property upon the 
terms mentioned by deft., & signed 
it on deft. ’8 behalf r—HeW .• deft.’s 
letter did not authorise the agent to 
bind him by a concluded contract, 
but merely amounted to an authority 
to find a purchaser. — Quick e. W’^intrr, 
[19201 N. Z. L. R. 98,— N.Z. 

sn. Law agent — Authority to collect 
rents <£' manage property], — A law agent, 
I’veu though he may be employed to 
collect the rents & attend <.o the 
repairs of a property has no general 
authority to grant leases on behalf of 
his employer. The existence of such 
an authority must be proved by the 
person who requires to found upon it. 
— Danish Dairy Oo. v. Gillespie, 
[19221 S. C. 65G.— SCOT. 


PART V. SECT. 8, SUB-SECT. 8.— B. 

433 i. Agent — Without authority — 
Notice ratified.] — A notice to quit must 
be such that the tenant may safely act 
on it at the time of receiving it. A 
notice by an unauthorised agent, 
therefore, cannot be made good by an 
adoption of it by the prindpal after 
the proper time for giving it. — Shaik 
ABDOOL V. JUMA Musjid TnvsT (1929), 
50 N. L. R. 75.— S. AP. 


PART V, SECT, 3, SUB-SECT. 9. 

to. Hank manager consrtUing lo addi- 
tion of bank as plaintiff— General autho- 
rity as such. A local manager of a bank 
has authority to give consent in writing 
for the addUig of pltf. If there bo 
any reasonable doubt whether the 
signature to the consent is In reality 
his signatui’c, the order should bo that 
the bank bo added as a party pltf. on 
filing the necessary consent. — KuscH 
V. Peat (1922 ). 63 D. L R. 408 : 15 Soak, 
L. R. at p. 326 : 11922J 2 W. W. R. 
174 ; revso. 16 Saak. L. R. 321.— CAN 
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was limited, ^ although he was not acting for 
any principal other than pltf., yet these facts 
did not prevent him from being a mercantile 
agent & in the circumstances he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf,, & as to 
that tapestry the defence under the Act of 
1889 was established ; (2) as to the L. 

tapestry, as P. was never in possession of it 
with pltf/s consent, the defence under the 
Act failed, &, as pltf. had never represented 
to deft, that P. liad authority to sell it, there 
was no estoppel, & pltf. was entitled to 
recover the value of the L. tapestry alone. — 
Lowther V, Harris, [1927] 1 K. B. 393; 
9G L. J . K B. 170; 130 L T 377; 43 T. L. R. ( 
24. I 

487. Add, Annotations: — (1) Distd. Kempler | 
V. Bravingtons 0925), 133 L. T. 080, Refd. I 
Lowther r. Harris (1926), 43 T. L. R. 24. ' 
As to {2) Distd. Kempler v. Bravingtons 
(1925), 133 L. T. 680. 

488. Add, Annotation : — ^Refd. Lowther v, Harris 
(1926), 43 T. L. R. 24, 

492. Add. Annotation : — .4/9 to {1) Distd. Laurie A 
Morewood r. Dudin, [1925] 2 K. B. 383. 

495. Add, Annotations : — As to (1) Consd. Folkes 
V, King, [1923] I K. B. 282 ; Lake ?;. Simmons, 
[1926] 2 K. B. 51. Refd. Heap v. Motorists' 
Advisory Agency, [1923] 1 K. B. 577; 
liOwther v, Harris (1920), 43 T. L. R. 24. 
Generally, Consd. Buller & Ou. r. Brooks 
(T. J.), Ltd. (1930), 142 L. T. 576. 

495a. Act of 1889 — Agent obtaining possession by 
trick — Authority to sell — At specified price.] 
— The owner of a motor car delivered it to 
a mercantile agent for sale. The owner stipu- 
lated & the agent agreed that the car should 
not be sold at less than a specified price with- 
out the owner's permission. The agent in- 
tended from the beginning to sell the car 
immediately for the best price he could get 
& to use the proceeds for his own pur- 
poses. On the day on wdiich he got the 
car he sold it for less tlian the .specified 
price to a i)urcliaser who bouglit it in good 
faith &; without notice of the agent’s 
fraud. The agent misappropriated the pro- 
ceeds. The car was subsequently purchased 
by deft. In an action of detinue by the 
owner of the car against deft. : — Held : 
(1) deft, acquired a good title by virtue 
of 1889 Act, s. 2 ; (2) the mercantile 
agent had not rendered himself liable to 
be convicted of larceny by a trick, inas- 
much as he was authorised by pltf. to 
pass the property in tiie car to a purchaser ; 

(3) as pltf. in fact consented to the mer- 
cantile agent having posse.s.sion of the car, it 
W’as immaterial whether the latter committed 
larceny by a trick. — Folkes v. Kino. [1923] 

1 K. B. 282 ; 92 L. J. K. B. 125 ; 128 L. T. 


406 ; 39 T. L. B. 77 ; 67 Sol. Jo. 227 ; 28 
Com. Oas. 110 ; 86 J. P. Jo. 562, 0. A. 
dnnoiationa : — As to (2) Distd. Heap v. Motorists' Advisory 
Agency. 11923] 1 K. B. 577. Consd. Lake v, Simmons, 
11920] 2 K. B. 51; hoxvthOTV, Harris, 11927] I K.B.89.3, 
As to (.3) Consd. Buller & Co. t\ Brooks (T. J.), Ltd. (1930), 
112 L. T. 57(5. 

495b. To specified person — Sale to 

third party.] — Pltf., desiring to seD his motor 
car for £210, & being informed by N. that ho 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell it to H. There was 
no such person as H., &; N. represented that 
there was with the intention ' of obtaining 
the car for his own benefit. N. aftenvards 
through an intermediary sold the car to 
defts. for £110. Before N. got possession of 
the car he had been convicted of theft & 
other ofiences, but that was not known to 
any of the parties. While N. was in posses* 
sion of the car he obtained an appointment 
os car salesman to a firm of motor engineers. 
In an action by pltf. against defts. for the 
return of the car or its value damages for 
its detention: — Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 
pltf. never ha\ing iriven any real consent to 
his having or passing the property therein, 
& pltf. should succeed in the action unless 
defts. had some valid defence thereto ; (2) 
defts. could not roly upon the defence th.at 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 
authorised by pltf. to make the s«'ime, inas- 
much as N, was not a “ mercantile agent,” 
if he was, the sale by him was not a sale 
in the ordinary course of lus business as a 
mercantile agent, within that sub-section ; 
&, furtlic?!*, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N. liad not autliority to 
sell the car ; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
omis is on the person taking under the dis- 
position ol the goods made by the mercantile 
agent of proving that he acted in good faith 
& without notice of the agent’s want of 
authority, is not upon the person whoso 
goods have been disposed of by the agent of 
proving the contrary. — Heap v. Motorists’ 
Advisory Agency, Ltd., [1923] 1 K. B. 
577 ; 92 L. J. K. B. 553 ; 129 L. T. 146 ; 39 
T. I.. R. 150 ; 67 Sol. Jo. 300. 

Aniwtatinns : — As to (1^ Consd. Lake v. Siiiimon<» (I92B), 95 
L. J. K. B. .58f). Refd. Buller & Co, v. Brooks (T. .T,), 
Ltd. (19.30), 112 L. T. 57«. 

498. Add. Annotation : — As to (1) Refd. Lake v. 
Simmons, [1926] 2 K. B. 51, 

600. Add. Annotation : — Consd. Folkes v. King, 
[19231 1 K. B. 282. 


PART V. SECT. 3, SUB-SECT. lO.— 
A. (a) vi. 

sp. Dealer in possession of goods — 
Course of busineJiS to sell.] — Pltf., a 
flnaDcing oo., took an aHKlgument of 
an agreement between motor car 
dealers & their manager for the con- 
ditional sale of u motor car. The 
agreement & the aKslgnment were duly 
registered. Pltf. left the car in the 

f ) 08 SOKHlon of the dealers knowing that 
t would be on the latter’s prenilws 
for the purpose of ro-sale. The 
manager elieoted a sale of the car to 
deft., who paid the dealers therefor 
knowing nothing of pltf. 'a claim &: 


believing he was buying from the 
dealers : — Held : deft, was protected 
by sect. 60 (1) of Sale of Goods Act, 
R, S. B. C„ 1924. c. 225, and had a 
ood title to the car. — Commeboial 
E cuRjTiES (British Columbia), Ltd. 
f. .Tohnhon, (19301 2 W. W. It. 444 ; 
4 1). L. It. 309 : 43 B. C. R. 01 ; affd„ 
1 1931} 1 W. W. R. 420; 1 D. L. R. 
SOI , 43 B. C. R. 381.— CAN. 

PART V. SECT. 3. SUB-SECT. 10,- 
A. (ai vii. 

sq. Art of 1889 — “ When acting in 
ordinary course of business ** deftned.Tr^ 
The expression “ when acting in the 
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ordinary course of business of a 
mercantile agent,” means when acting 
within business hours, at a proper 
place of business, & In other respects 
in the ordinaiT way in which a mer- 
cantile agent would act. so that there 
is nothing to lead the pledgee to 
suppose Uiat anything wrong Is being 
done, or to give him notice that the 
disposition is one which the mercantile 
agent hod no authority to make. — 
Acme Stfri. Goods Go. op Canada, 
Ltd. V . WALflii CoNfl'rBumoN Co., 
Ltd.. [19221 1 W. W. R. 689: 68 
D. L. R. 529 ; SO B. C. R. 639.-- 
OAN. 
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606a. Agent intrusted with motor car to sell 
to specihed person — Sale to third party.]- 

Heap r. Motorists’ Advisory Agency, 
Ltd., No. 495b, ante, 

607a. Onus of proof.] — Heap v. Motorists’ 

Advisory Agency, Ltd., No. 496b, ante. 

617. Add, Annotation : — Generally ^ Refd. Lake v. 
Simmons, [1920] 2 K. B. 61. 

620. Add, Annotation : — As to (1) Refd. Folkes v 
King, [1923] 1 K. B. 282. 

629. Add, Annotation: — ^Refd. Lake v, Simmons, 
[1926] 2 K. B. 61. 

530. Add, Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Reckitb r, Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

582. Add, Annotation : — Refd. Pearl Mill Co. v. 
Ivy Tannery Co., [1919] 1 K. B. 78. 

586. Add, Ayinotaiion: — As to (1) Refd. Clayton- 
Greene v. Do Courville (1920), 30 T. Ti. R. 790. 

689a. Caretaker.] — Fouder (J. C.) & Son, Ltd. 
V, IIartington (1929), 73 Sol. Jo. 850. 

690. Add, Annotation ; — Refd. Coldingham Parish 
CouncU V, Smith, [1918] 2 K. B. 90. 

591. Add, Annotation : — ^Refd. Bradford v. Price 
(1923), 92 L. J. K, B. 871. 

605. Add. Annotation : — Refd. Miss Gray, Ltd. v. 
Cathcart (1922), 38 T. L. R. 502. 

608a. Tenant of public-house — Not being licensee 
— Holding out.] — Deft, was the licensee of a 
public -house at which meals were served. 
Ill 1917, an agreement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
deft, was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. PItfs., 
during this period, supplied fish, fruit &: 
vegetables to the tenant. TJio accounts 
were not fully met, & pltfs., on discovering 
that deft, was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was cither the 


agent of deft, by operation of law, or that 
deft, was estopped from denying such agency : 
— Held : where two people agreed that one 
should illegally & improperly occupy a 
position which could only be lawfully 
occupied by tlie other, that did not neces- 
sarily make the person occup>dng the position 
the agent for fdl purposes of the person who 
ought to be occupying it ; the tenant was 
not in fact deft.’s agent ; & as between him- 
self & pltfs., deft, was not estopped from 
setting up the true state of affairs, because, 
whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 
act to their detriment. — M acFishbries, Ltd. 
r. Harrison (1924), 93 L. J. K. B. 811; 
132 L. T. 22 ; 88 J. P. 1,54 ; 40 T. L. R. 709; 
C9 Sol. Jo. 89. 

627. Add. Annotation : —Ref A. Pennington v. Re- 
liance Motor Works, [1923] 1 K. B. 127. 

645a. .] — Beale v. Mouls (1847), 10 Q. B. 

076 ; 5 Ry. & Can. Cas. 105 ; 16 L. J. Q. B. 
410; llJur. 845; 116 E. R. 370. 

Annotation : — Refd. Newton t*. Belcher (1818), C Ry. & Can. 

^Cas. 38. 

646. Add. Citation : — sub nom. lie Wolverhamp- 
ton, Chester & Birkenhead .Junction Ry, 
Co., Ex p. CoTiXE, 14 Jur. 703. 

Add, Annotation : — Apld. Re Direct Exeter, 
Plymouth & Devenport Ry. Co., Ex p. 
Roberts (1850), 2 H. & Tw. 392. 

656, After this case insert “ See^ also^ Companies, 
Vol. IX., p. 53, Nos. 116 et seq.*' 

664. After this case insert “ See, also. Companies, 
Vol. IX., pp. 44, 53, Nos. 61-63, 110.” 

704a. Mess committee — Goods ordered by secre- 
tary.] — Pltf. supplied goods to the officers* 
mess of a brigade of which deft, was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. Pltf. sued deft, for the 
price, alleging that under the King’s Regula- 
tions deft, was liable or that he was liable 
as principal for the acts of the moss secretary : 
— Held : the Regulations did not create any 
liability between the commanding officer k 
tradesmen, & as deft, neither gave nor 
authorised the orders, pltf. did not give 
deft, credit, the a(!tion failed. — Lasceixes v 


PART V, SECT. 3, SUB-SECT. 10.— 
A. (a) viii. 

8t. Act 0/1889 — Nry.cft»iiu for proof of 
mala fidcs of purchaser.'i — Where au 
owner of goodn. who haf« placed thorn 
with a inerean tile apron t, hhoh an allesred 
purchuser thereof from the ag#'nt for 
wrongful conversion, & deft, relies 
on I the above Act] the actual payment 
of money by deft, to the agent will not 
de.stroy the fact of rnnla tides, but the 
fact that the transaction is found not 
to have boon an ordinary sale, i.e. a 
sale to one desirous of either using 
the srooda or disposing of them to 
advantage, can of Itself have a hear ng 
only on the question of good faith, 
8c proof of the dlahoneaty of the agent 
Is not sufficient : It must be shown that 
deft, acted in bad faith, & the evi- 
dence should be such os to prove to 
the hilt the mala tides of the alleged 
sale. — Acme .Strkl Goods Co. op 
Canada. Ln^, r. Wai.sh CoNsrarr- 
TION Co., Ltd., 119221 1 W. W. R. 889 ; 
63 D. L. R. 529 ; 30 B, C. R. 539.— 
CAN. 

PART V. SECT. 3, SUB-SECT, 11. 

573 i. Agent — Authority to buy at 
diacretion — Secret limitations.] — If a 


person de.sirlng to buy grain arms his 
agent with contract forms for the 
purpose & sends him out to have these 
rorms executed by vendors & with 
authority sigu them on his behalf 
subject to the verbal condition that 
the agent must stipulate that the 
oontraeto are not to come into effect 
until his principal has approvt^d of the 
samples, this is a holding out tliat the 
agent has authority to make the con- 
tracts, & the principal is bound 
thereby though no such stipulation is 
made therein & no samples approved 
by the principal, if the vendors have 
no notice of such limitation of the 
agent’s authority. — R kkd & Kkast 

V. McKenztk Co., Ltd., {19211 3 

W, W. R. 72.— CAN. 

sa. Manager of branch, office — Autho- 
rity as such.] — When a oo. so conducts 
Its business that a person who sells & 
dellvei*s goods to a branch office thereof 
on an order received from such office 
Is reasonably led to suppose that the 
branch has authority to give the order, 
the CO. will not be permitted to escane 
liability for the purchase price on the 
ground that such branch office had no 
authority to buy the goods. — FAmi 
PKODUcaB, Ltd. v. Macleod Flodking 
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Mills, Ltd., (19181 .3 W. W. R. 1035 ; 
14 Alta. L. R. 128 ; 43 D. L, R, 770.— 

CAN. 


PART V. SECT. 3. SUB-SECT. 12.— A. 

sb. M ember of syndicate artingfor syn- 
dicate.] — PlLf. sought to recover from 
deft 8., members of a syndicate formed 
for the purpose of exploring & testing 
certain mining properties, the price 
of goods supplied upon the order of 
one of the defts., C., & upon his credit. 
At the time the goods were supplied, 
pltf. did not know that C. was a 
member of a syndicat-o or was acting 
for others : — Held : defts other than 
C. were not liable to pltf. — McLaugh- 
lin V. Gentles (1920), 46 O. L. R. 
477 ; 51 D. L. R. 383; 17 O. W. N. 
245.— CAN. 


PART V. SECT. 3, SUB-SECT. 12.— 
B. (c). 

sc. Committee of unincorporated 
assomation — Emplojpnent by, J — H eld : 
the committee were under no personal 
liability to the employee for his salary. 
—Graham v. Carpenter (1926), 28 
W. A. L. R, 66.— AUS. 
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Bathbun (1919), 86 T. L. B. 847 ; 63 Sol. 
Jo. 410, C. A. 

710a, S,P. Bonham v. Maycock (1928), 138 L. T. 
736 ; 44 T. L. B. 387 ; 72 Sol. Jo. 254. 

711, Add, Annotation : — ^Dbtd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

712, Add, Annoiaiion ; — Expld. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714. Add, Annotation : — Gonsd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714a. .] — ^Authority to an agent to seU 

goods does not of necessity imply authority 
to receive payment of the price. — ^Butwick 

V, Grant, [1924] 2 K. B. 483 ; 93 L. J. K. B. 
972 ; 131 L. T. 476. D. C. 

718. Add, Annotation : — Apld. Bonham v. May- 
cock (1-928), 138 L. T. 736. 

738. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

740. Add, Annoiaiion : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

741. Add, Annotation : — Refd. Bonham r. May- 
cock (1928), 138 L. T. 736. 

744. Add, Annotaiioms : — ^Apld. Bradford v. Price 
(1923), 92 L. J. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 

747a. Authority to receive cash for goods — 

Notice to purchaser to draw cheques to seller’s 
order]. — Htfs., who were coal factors, engaged 

W. to manage a branch business for them. 
W. was authorised to receive payment in 
cash for coal supplied by pltfs. to their 
customers. Pltfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.’ order, & 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 


cheques were duly honoured on presentation. 
W. paid seven of defts.* cheques into his own 
private account & embezzl^ the proceeds : 
— Held : as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
defts. had paid W. by cheques payable 
to his order, & the cheques were duly 
honoured, defts, were discharged, notwith- 
standing that pltfs. had notified them that 
all cheques must be made payable to 

E ltfs.* order. — Bradford Sons v. Prick 

iROTHERS (1923), 92 L. J. K. B. 871 ; 129 
L. T. 408 ; 39 T. L. B. 272. 

760. Add. Annotation : — Consd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

761. Add. Annotation : — ^Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

762. Add, Annotations : — As to (3) Refd. Bobinson 
V. Marsh, [1921] 2 K. B. 640 ; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 

754. Add, Annotation: — Refd. Allen v. Boyal 
Bank of Canada (1926), 41 T. L. B. 626. 

768. Add, Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

769. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

773. Add. Annotation : — fo (1 ) Refd. Bradford 
V. Price (1923), 92 L. J. K. B. 871. 

778. Add, Annotation : — As to (2) Refd. Bradford 
V, Price (1923), 92 L. J. K. B. 871. 

781. Add, Annotations : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871 ; Butwick v. Grant, 
[1924] 2 K. B. 483. 

786. Add, Annotation : — Refd. Fettes v, Robert- 
son (1921), 37 T. L. K. 581. 

798. Add, Annotations : — Consd. Cheshire v, 

Vaughan, [1920] 3 K. B. 240; MaskeU v. 
HiU, [1921] 3 K. B. 157. 


PART V. SECT. 8. SUB-SECT. 13. —A. 


•d. Agent — Holding out, ] — If a debtor 
fflvos money to another to pay to bla, 
the debtor’s, creditor, but the third 
party fails to pay the same over, the 
debtor is liable for the amount, unless 
the third party was the creditor’s 
acrent. The onu» is on the debtor tn 
prove either that there was an express 
agency, or to show, by the acts of the 
creditor, that these were sufflolent 
to establish agency by holding: out or 
estoppel.— Carr v. Fry Sc McCune, 
ri924J 4 D. L. R. 735.— CAN. 

711 V. liighi to receive 

deposit.] — An agrout tor sale has no 
implied authority as such to receive 
a deposit. — Pearson v. Wilson (1917), 
Q W. N. 49 ; 11 Q. J. P. 105.— AUS, 


711 Vi. .]— Pitt made 

an offer to D., as agent for L., to pur- 
chase land of L. for 15,000, & vrith 
the offer paid $200 to D. as a deposit. 
In an action for return of the $200, 
the offer not having been accepted, 
the triad Judge found that L. when 
approached by pltf. sent lilm to D. 
Sc told lilm to make an offer through 
D. ; that D. procured from pltf. a 
written offer to purchase at $5,000, 
paying part only In cash, & that offer 
was refused by L. ; that D. obtained 
from pltf. a second offer to pay all 
cash, & this L. also refused : — It e/d : 
D. had authority to receive an offer, 
Sc, as the making of a deposit was a 
part of that offer, D. was not going 
beyond his authority in receiving it. — 
SiLVKRMAN V. hmUEE (1910), 45 

O. L. R. 107 ; 47 D. L. R. 713 ; 15 
O. W, N. 278.— CAN. 


M. Person obtaining possession of bill 
of lading — Inierveniim between shipper 


cC* consignee.] — Mere possession of a 
bill of lading in the hands of a person 
who has Intervened between the 
original shipper & the consignee & is 
In uo way Identified with the trans- 
aotlon except by possession of the 
document, does not rive him any 
authority to give a valid discharge of 
the money payable by the consignee. — 
Stewart v, Riohardson Sons Sc Co,. 
Ltd., ri920J 3 W. W. R. 134 : 53 
D. L. R. 625 ; 30 Man. L. R. 481.— 
CAN. 


PART V. SECT. 8. SUB-SECT. 13.— B. 


746 i. Agent .] — An agent authorised 
to receive money for his principal 
may not receive anything but money ; 
but, if he receives a cbeuue on a bank. 
Sc the amount of the cheque is paid 
to the agent before his authority is 
revoked, that is a good payment to 
ids principal. — D bloby v. Guyett 
(1920), 47 O, L. R. 137 ; 52 D. L. R. 
506 ; 17 O. W. N. 474.— CAN. 


748 il. .] — If on© is authorised 

to sell anything for another, the 
presumption is that he is to sell for 
cash, unless there is something to show 
to the contrary. — Watson v, Cadillac 
Motor Sales Co., Ltd., [1920] 3 
W, W. R. 107.— CAN. 


sf. Authority to colled debts — 

Cashing cheques received.] — ^A clerk 
employed in the business of the 
Canadian Govt, elevators, whose 
express duties were to collect amounts 
due from grain dealers for freight 
charges, etc., & on presentation of 
bills of lading 8c payment of charges 
to hand out warehouse receipts, 8c 
deposit all money collected to the 
credit of the Reoeiver-Qeneral In a 
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designated bank Sc at certain intervals 
to remit by draft to the head office 
of the business, & which charges were 
almost always paid to him by accepted 
cheque, although they might have 
boon received in cash If so teudered : — 
Held : to have uo authority to cash 
any cheques paid to him or any 
ostensible authority Justifying any 
bank giving him the cash for any such 
cheque. — R. v. Royax Bank op 
Canada, [1920] 1 W. W. R. 198; 
50 D. L. R. 293 ; 30 Man. L. R. 104.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 18. 


804 i. Ageni-^ Implied authority from 
droumsiances — Husband aviharised to 
purchase stock for wife. ] — The fact that 
a husband was authorised to act, 8c 
has acted, as his wife’s agent in the 
purchase of stock through brokers does 
not In itself Justify the brokers In 
assuming that he is her agent to direct 
a sale of it ; 8c even assuming that the 
rules of the stock exchange subject 
to which the order to purchase was 
placed confer on the husband authority 
to direct euob sole, the brokers* 
responsibility to the wife for the pro- 
oeeds of the sale is not discharged by 
payment to the husband unleMi they 
show that he had authority, either 
express or implied, to reoeive 
the money. — ^A ikman v, Burdick 
Brothers. [1923] 4 D. L. R. 852 : 3 
W. W R. 785 ; varying^ [1923] I 
D. L. R. 1165 ; 81 B 0. R. 478.— CAN. 


808 V. — Break in morfcd.]— 

Instructions by an owner of wheat to 
his agent to “ sell ** without more 
moans ** sell as soon as possible,** unless 
there is something In the oiroumstanoes 
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809* AnncAaUoiM : — ^For anxus., Land- 

lord & Tenant,” read “ For full anns., see 
Sale of Land.” 

Add, ArmolcUion : — As to (3) Refd* Cliilling- 
worth V, Esche (1923), 92 L. J. Gh. 461. 

810. Annoiations ; — ^For full anus., see S. C. No* 
1192, post, 

828. Add, Annotations : — As to {1) Dlstd. Common- 
wealth Trust V, Akotey (1925), 94 L. J. P. 0. 
167. Refd. Bradford v. Price (1923), 92 
L. J. K. B« 871 ; Slingsby t;. District Bank, 
Ltd. (1931), 48 T. L. B. 114. Gmerally, 
Refd. Jones v, Waiing &; Gillow, [1926] A. 0. 
670. 

829. Add. Annotation : — Refd* Lowther v. Harris 
(1926), 48 T. L. E. 24. 

833. Add, Annotations : — Gonsd. Keen v. Mear, 
[1920] 2 Oh. 574. Apld. Lewcock v, Bromley 
(1920), 127 L. T. 116. 

834. Add. Annotation : — As /o (1) Consd. Keen v. 
Mear, [1920] 2 Ch. 574. 

834a. .]-^A general authority to an 

agent to find a purchaser of a house does not 
authoHse the agent to sign a contract binding 
on the vendor. There must, to justify such 


a signing, be a special & express authority 
to sign. — Lewcock v, Bromley (1920), 127 
L. T. 116 ; 37 T. L. R. 48 ; 65 Sol. Jo. 75. 

$ 341 ), ,] — The mere employment of an 

estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
authority to m^e a binding contract & to 
sign an agreement. 

But the authority is limited to signing an 
open contract & does not authorise the 
agent to sign a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent's duty to deal. — Keen 
V. Mear, [1920] 2 Oh. 574 ; 89 L. J. Ch. 513 ; 
124 L. T. 19. 

836. Add. Annotations : — Consd. Keen v. Mear, 
[1 920] 2 Ch. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

836a. .] — Keen v. Mear, No. 834b, ante. 

3305 . Authority alleged to be limited to 

state price.] — Action for specific perfonnance 
of a contract alleged to have been entered 


or the custom of a particular trade 
known to both parties to give the words 
a different meaning. Where instruc- 
tlons to sell, without stipulatlngr any 
price, were given aft.er the close of the 
market on May 3 : — IJeXd : the agent 
was justified in eelllng wJthotit further 
instructions at the opening of the 
market on May 4, though the market 
had broken by reason of the Grain 
Exchange having withdrawn option 
trading & the possibility of the Govi. 
fixing the price. — G eahhart v Quaker 
Oats Co., [1019] 3 W. W. R. 888,— CAN. 

809 Ua. Deft. 

wired to 8., a land agent : “ Bed-rock, 
£13,260 net, £400 down, stock & 
furniture at valuation.** S. replied, 
*‘ Your wire says £400 down ; suppose 
you mean £4,000, wire us friving 
authority to sell if we can get your net 
price.’* Deft, then wired, “ Four 
thousand down. Sell If you can get 
my net price ’* S. replied, “ Have sold 
in accordanee with your ^^dre, freehold 
for £13,750, stock & furniture at 
valuation, showing you £13,260 net, 
£4.000 to bo paid down, balance to 
be arranged on lutge. by you. Pos- 
session as soon as license granted, not 
later thanAug. 20, £600 deposit paid ” : 
— Held: S. had no autljorlty to sell 
on the terms on which ho did sell. — 
Prinolb V. McKay, [1922] N. Z. L. R. 
818.— N.Z. 

815 ilia. 

Qbarhart V. Quaker Oats Co. (1918), 
42 D. L. R. 791.— CAN. 

815 iUb, J— 

A land agent, whom pltf. had informed 
of his willingness to sell a property 
for £900, obtained an offer of £825 
& telegraphed It to pltf., but through 
a mistake in transmission the message 
os doUvei’ed to pltf. mentioned £925 
as the amount of offer. Pltf, tele- 
graphed his acceptance without naming 
an amount. The offer having been 
withdrawn, the agent agreed to sell 
the property to deft, for £825, 8c let 
him into possession. On the tender 
of the formal contract to pltf. for 
execution a month later he learned 
about the mistake in the telegram for 
the first time refused to complete : — 
HeM : the specific authority originally 
given to the agent did not authorise 
the sale of pltf.*p property for less than 
£900, 8c no land agent as such is held 
out as having a ^neral authority on 
behalf of his client to sell on any terms 
or at any price. — S hortal v. 


Buchanan, [1920] N. Z. L. R. 103.— 

N. Z. 

816 V. .]— Pltfs., an 

incorporated co., owning lots of land, 
appointed C. their general manager to 
supervise the sale of the lots. In 
the agreement between pltfs. & C. it 
was provided that he had no authority 
to make any representation as to 
pltfs ' properties other than those con- 
tained In their printed matter, & that 
he should have authority to accept 
offers for the purchase of lots accordiug 
to pltfs.* prioe-list. Pltfs. employed 
G. to sell their lots. O., in Mar. 1914, 
telephoned to deft, from pltfs.* office 
& induced deft. Ui buy two of the Jots, 
upon the express agreement that 
pltfs. would resell the lots not later 
than Aug. 1914, at a profit of 1100 on 
each lot ; G. informed deft, tiiat he 
WHS authorisiid by C. to make this 
arrangement. O. was present when 
G, was telephoning, & heard what Q, 
said ; C. told Q. that lie should not 
have said that pltfs. would resell 
the lots ; but, according to the testi- 
mony of G., C. liimsclf was not called 
as a witness, C. ratified tJie repre- 
sentation made In his name & ostensibly 
by his authority : — Held : C., as 
general manager, had ostensible autho- 
rity to make or ratify the collateral 
agreement, & any sc'cret restriction of 
his authority w’^ould not affect deft., 
who relied upon his being the general 
manager. — Canadian General Sk- 
15 URITIES Co., Ltd. v. George (1918), 
42 t). L. R. 560 ; 13 O. W. N 365 ; 14 

O. W. N. 71 ; 43 D. L. R. 20.— CAN. 

817 ii. Implied authority ] — 

A broker who had purchased com on 
margin for a customer ; — Held : justi- 
fied In selling on the customer falling 
to forward margin money when a 
slump ooouiTod In the market-price, 
a general condition of the broker 
transacting sucli business being that he 
re.served the right to close transactions 
without further notice when marg^ 
were unsatisfactory, which condition 
the ct. Inferred must have been known 
to the customer who had Imhjh for some 
time a ** room trader ** & dealer on a 
larger scale In the broker’s office. — 
Maloofc. Bickell. (19203 1 W W R. 
407 ; 50 D. L. K, 590 ; 17 O. W. N, 
294 : 69 S. C. K. 429.— GAN. 

817 iii. Anihortty to find pur- 

(diaser.f^n Jan. 20, 1920, deft, 

handed to hla brokers a letter in these 
terms: “I authorise yon to procure 
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a buyer of the above premises for 
Rs. 45,000 & on your sending saine. 
I shall pay you as remuneration at 
1 per cent, on the purohase-money. 
The same will be paid at the regis- 
tration of the conveyance, otherwise 
not.” The offer ooutained in the 
letter was accepted by pltf. & there- 
upon the fact of such acceptance w'os 
conimuiiicalod on the same day to 
deft. : — Held : the offer contained In 
the letter amounted only to an offer 
to bo put Into touch with intending 
buyers of the premises & it was in 
no sense an authority to the brokers 
to sell cleft ’.s property or an offer on 
the part of the vendor to sell the 
premises to whoever might bo brought 
in touch with the vendor by the 
bi*okers. — I*uhna Chandra Duit v, 
IXDRA Chandra Hoy (1921), I. L. R. 
49 Calc. 389.— IND. 

821 1. General authority — Safe 

in otm nayne.] — Held: position of 
pltfs, being that of brokers, in selling 
in their own name they acted beyond 
the scope of tluir authority.^ — Pater- 
son V. McCallum, il921] N. Z. L. R. 
869.— N.Z. 

833xjiia. Instructinv^^ to pro- 

cure purchaser at, specified sum,] — In 
negotiations for the sale of property 
a uotJlication by a principal to his 
agent that he will accept a pur- 
chnser at a specified sum will not 
authorise the agent to conclude a 
contract. — Carney o. Fair (1920), 
64 1 L. T 61.— IR. 

sk. Solicitor — Authority to receive 
tenders — Tenders to be sent either to aoeni 
or principal. ] — Exors. gave instructions 
to solrs. to advertise for tenders for a 
property & they told the solrs. to 
insert, in the advertisement a notice to 
the effect that tenders might bo sent 
either to the solrs. or to either of the 
oxor«. ; this latter the solrs. did not do. 
A tender was received by the solrs. & 
forwarded by them to the exors & they 
>vrote acknowledging the receipt there- 
of. Some days later the tenant of the 
property fonvardod a tender to one of 
the exors., who did not communicate 
with his co-exor. or the solrs. about it. 
The solrs^, having heard no more from 
the exors. entered into a contract to 
sell the property to the person who 
made the first tender: — Held: the 
solrs. bad no authority to give notice 
to the person making the first offer 
that Ills tender was accepted. — Deans 
V. Orr (1922), 63 D. L. R. 720.— CAN. 
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into by letters between pltfs. & H. & B., 
estate agents, whom pltfs. alleged were agents 
for the first deft, for the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. Tlie premises had been offered 
for sale by auction by order of the mtgees. 
under particulars & conditions of sale referred 
to in the correspondence on Jan. 18. H. & 
lEl. inclosed plan & auction particulars to 
pltfs. stating in tlieir letter that their client 
would be willing to sell the freehold at £560. 
On Jan. 27, pltfs. offered £400. On the 
28th U. & R. submitted that olTer to the first 
deft., & asked for her instioictions. On i 
Feb. 8, the first deft.’s husband communi- • 
cated with 11. & K. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, & that 
“ we are now authorised to close with you if 
you will increase your offer to £450.” Pltfs., 
on Feb. 14, WTote to H. & R. referring to 
the letter of Feb. 10, & stating “we are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due course.” On 
Feb. 17, H. R. wrote informing the first 
deft, that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
& that pltfs. had agreed to buy. The second 
deft, was prepared lo purchase the property 
from the mtgees. at a price more than £450 : — 
Held : the agents had authority to conclude 
the contract, & pltfs. were entitled to judg- 
ment for specific performance of it. — Allen 
A Co., Ltd. v. Whiteman (1920), 89 L. J. Ch. 
534 ; 123 L. T. 773 ; 04 Sol. Jo. 727. 

837. Add, Annoiaiion : — Refd. Banque Beige Pour 
L’Etranger v, Hambrouck (1920), 37 T. L. R. 
76. 

838a. .] — The mere relation of principal 

& factor confers, ordinarily, an authority to 
sell at such times & for such prices as the 
factor may, in the exercise of his discretion, 
think best for his employer ; but if he receive 
the goods subject to any special instructions, 
he is bound to obey them. — Smart v. Sandar.s 
(1846), 3 C. B. 3vS0 ; 16 L. J. C. P. 39 ; 7 
L. T. O. S. .389 ; 10 Jur. 841 ; 136 E. R. 152. 

Annotatimia : — Refd. Canipanarl v. Woodburn (1854), 15 

C. B. 400 ; Siebel v. Sprlnfffleld (18G3), 3 New Rep. 3f. : 

Donald v. Suckling (180G). L. K. 1 Q. B. 585. 

840. For existing citations read “(1848), 5 C. B, 
895 ; 17 L. J. C. P. 258 ; 11 L. T. O. S. 178 ; 
12 Jur. 751 ; 130 K. R. 1182.” 

845a. Authority to discount bill.] — If an 


Ex p. Btmhe)] (1844), 3 Mont. D. & De Q. 615 ‘ Royal 
Albert Hall Corpn. v. Wlnchelsea (1891), 7 T, L. R. 862. 

850. Add, Annoiaiion : — Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

860. Add, Annotation : — Refd. Collins v, Hopkins, 
[1923] 2 K. B. 617. 

872. Add, CUaiions :-^ffd., [1918] A. O. 626 ; 87 
L. J. K. B. 1158 ; 1 19 L. T. 446 ; 34 T. L. R. 
618 ; 62 Sol. Jo. 665, H. L. 

883a. Salesman — Authority to cancel sale.] — 
Leckenby V, WoLMAN, No. 308a, ante, 

885a. Grant of sole selling agency — ^Power of 
grantee to extend privilege — ^Extension to 
company controlled by agent.] . — The firm 
of R. & Co., one of applts., were the sole 
agents in the Island of Mauritius of the F. 
Co. of Canada for the sale of S’, motor cars 
& P. spare parts. With the concurrence of 
said F. CO. R. & Co. entered into an identical 
agreement with each of three garages under 
which said garages were given the exclusive 
right to sell F. spare parts in the Island. The 
agreements reserved, however, to R. & Co. 
the right to extend the same privileges to 
tw^o other garages to be chosen by R. & Co. 
One of said three garage cos., a co. of which 
the three partners of R. & Co. were directors, 
went into voluntary liquidation ; at the 
instance of R. & Co., a new co., to wit, re^., 
was formed, independent entirely of R. & Co. 
The new co. took over the stock-in-trade of 
the co. in liquidation & its sub-agency 
business in F. spare parts. Later, B. k Co. 
formed another co., the F. Service Station 
Co., Ltd., one of applts., & conceded to 
it the privilege of selling F. spare parts 
within the Island. In the shares of this new 
co., the then four members of R. & Co., took 
& retained a controlling interest, the remain- 
ing shares being held by their relatives or 
employees. To this co. the firm of R. k Co. 
gave the rierht, in effect, to be & represent 
itself as being the F. retail distributor in the 
Island, not only for the sale of F. parts 
but also for F. cars ; — Held : R. & Co. were 
not entitled under the agreement to choose 
themselves as one of the garages to whom the 
prhdleges of the agreement might be ex- 
tended, &, consequently, what the firm could 
not do itself it could not do through a co. 
controlled by it, & the coimse adopted by 
the firm in forming applt. co. w#is not less 
damaging to the three other garages than 
would have been the similar activities of the 
firm itself. An injunction was granted to the 
resp. restraining K. & Co. from conceding 
to the F, Service Station Co., Ltd., the 
privilege of selling F. 8i)are parts within the 
Island. — Auto Car & Sport Equipment Co., 
Ltd. V , Ford Service Station Co., Ltd., 
[1931] 3 W. W. R. 363, P. C. 


agent employed by the indorsees of a bill to 
get it discounted warrant it to be a good one, 
his employers are bound by his act, & are 
liable to r€‘fund if the bill be afterwards dis- 
honoured by the acceptor. — Fenn v, Harri 
son (1791), 4 Term Rep. 177 ; 100 E. R. 959. , 
Annolalio7i.s FyrJclJ v, Clark (179G). 1 Ksp. 447 ; j 

Lyon r. Mel In (1304), 1 Hmltb, K. B. 478 ; He Acramau, I 


897, For “ For full anns., see Estoppel,” read 
“ For full anns., see Deeds, Vol. XVII. 
p. 216, No. 285.” 


part V. SECT. 3, SUB-SECT. 1«. 

a. Trandporto llnew 6 & G of ihlh 
paragraph. 

PART V. SECT. 3. SUB-SECT. 17. 

■1. Ageni forbUiding purchfiser to une 
machinery only partly paid for — Autho- 
rity as such .] — Where a letb‘r, seni to 
a buyer of a farm iiiarhine under a 
conditional sale contract before he 
is In default, forbidiUng him, urnler a 
threat of seiiouf consequences, to use 
the machine, is written by an agent 


of the seller, with authority to sell & 
collect the purcha^jo-money & make 
‘»ettlementH therefor, as an assertion 
of a right which is to continue until 
the buyer makes u sottldrneut, it will 
bo hold to be written within the ap- 
partmt scnpc of «uch agent’s authority. 
— Rohekt Bell Enoikk 7Ti«E8Uer 
O c». a. Farquiiakhon, 119181 I W. W. K. 
024 ; 1 1 .^uHk L. H. 81 : 39 D L. R. G25. 
— CAN. 

am. Real chtate agent — Authority to 
descritje property .] — A real estate agent 
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employed to find a purchaser has 
implied authority to describe to an 
intending purchaser the property 
offered for sale & to state any facts or 
clrouinstane^je which may affect its 
value. — Hugo v. Low (Sask.), 11938] 
4 1). L. H. 315 : [19281 3 W. W. K. 
710 ; on appeal, 119291 3 D. L. U. 725 ; 
2 VV. W. R. 65 ; 23 rt. L. K. 592,— CAN, 
sn. Manager of farm — Auth,ority to 
engage lafumr — dt sell produce.y^A 
, manager of a farm or estate may 
1 engage labour to do the necessary 
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Part VI.— Delegation. 


906 Add, AmwtatiovB: — Apld. Tarn v Scanlan, 
Neilsen, Andersen v, Collins, Muller (London) 
Lethem, Muller v, I. B. Comrs. (1927), 44 
T. L 11. 53. Refd. Prai?er v, Blatspiel. Stamp 
& Heacock, [1921] 1 K. B. 500. 

922. Add, Annoiattons : — Apld. Tam v, Scanlan, 
NeiUen, Andersen v, Collins, Muller (London) 
V, Lethem, Muller %y, I. R. Comrs. (1927), 44 
T. L. R. 53. Refd. Prav?er v, Blatspiel, Stamp 
& Heacock. [1924] 1 K. B. 566. 

926. Add, Annotations: — Refd. Praguer v. Blatspiel, 
SUimp & Heacock, [1924] 1 K, B. 506; Tarn 
V, Scanlan, Neilsen, Andersen v. Collins, 
Muller (I^iondon) v, Lethem, Muller v, I. R. 
Comrs. (1927), 44 T. L. R. 53. 

941. Add, Annotation : — As to (1) Refd. Prater v, 
Blatspiel, Stamp & Heacock, [1924] 1 K, B. 
560. 

942. Add, ArmotcUion : — Refd. Prager v, Blatspiel, 
Stamp So Heacock, [1924] 1 K. B. 500. 

944. Add. Annotations: — Refd. Prager v, Blatspiel, 
Stamp V, Heacock, [1924] 1 K. B. 566; Tarn 
v, Scanlan, Neilsen, Andersen v, Collins, 
Muller (London) v, Lethem, Muller v, I R. 
Comrs. (11^27), 44 T L. R 53. 

945a. .] — Pltfs., who were financially in- 

terested in goods to be shipped to B., em- 
ployed defts., B. Bank, who, in turn, em- 
ployed sub-agents to collect the proceeds. 
Pltfs. wrote to defts. ; “ We beg to hand you 
herewith the undermentioned bills for col- 
lection, subject to the deduction of com- 
mission & expenses & to the condition 
mentioned.’* That condition was : “ Col- 
lections are undertaken at depositor’s risk 
only on the understanding that no liability 
whatever attaches to the bank in connection 
therewith or with the storage and insurance 
of the relative goods.” In the margin of the 
document under the heading ” Instructions ” 
was the following : ” Documents to be sur- 

rendered against payment : if goods are not 
taken up, please do your best on our behalf 
to warehouse & insure them against fire.” 
This document was received by the deft. 


bank, who acted upon it. Goods to which 
the bills related were destroyed by fire at 
the Customs House, B., when uninsured. 
Pltfs. alleged that their loss was due to 
negligence on the part of the deft, bank & 
(or) their sub-agents in omitting to insure 
the goods. It was contended for pltfs. 
that the clause providing that no liability 
should attach to deft, bank must be dis- 
regarded, as being repugnant to the con- 
tractual duty undertaken by the defts. to do 
their best to warehouse & insure the goods 
against fire. The action was brought by the 
C. P. Assocn. against B. Bank & the A.-P. 
Co., their sub-agents : — Held : although in 
certain cases where the employment of a 
sub-agent was authorised the agent might 
be impliedly authorised to create privity of 
contract between the principal So the sub- 
agent, there was no genei’al rule of English law 
that such authority should be implied when a 
sub-agency was authorised. In the present 
case no such authority was to be implied So the 
claim against the sub-agents failed. — Calico 
Printers’ Assocn., Ltd. v, Barclays Bank 
(1931), 145 L. T. 51 ; 36 Com. Cas. 197, C. A. 

955. Add, Annotations: — As to (1) Consd. Calico 
Printers* Assocn., Ijtd. v. Barclays Bank 
(1931), 145 L. T. 51. Generally^ Refd. Muller 
(London) v. Lethem, Same v, I. B. Comrs., 
[1927] 1 K. B. 780. 

957. Add, Annotation: — As to (1) Consd, Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 

964. Add, Annotation : — Consd. Calico Printers’ 
Assocn., Ltd. v, Barclays Bank (1931), 145 
L. T. 51. 

966. Add. Annotations : — Consd. Howard Houlder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110. 
Refd. Bentall, Hoi’Sley &; Baldry v. Vicary 
(1930), 47 T. L. R. 09. 

975. Add, Annotation : — Consd. Belvedere Pish 
Guano Co. v. Rainham Chemical Works, 
Feldman So Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 


work thoroon, or he may sell the pro- 
duce. & then the owner will be houjid 
by the representations made by the 
managrer as to such produce. — Ravene 
Plantations, Ltd. v. Estate Abrey, 
[1928J App. D. 143.— S. AF, 

PART VI. SECT. 1. 

906 lli. .] — Grimmer v. 

Merchants & Manufacturers Kirk 
lN.sURANCE.Co.. [1932] 2 D. L. R. 621.— 

CAN. 

906 iv. Mother manoffing 

daughter*a property.] — Where a person 
employs another relying upon his 
peculiar aptitude for the work entrusted 
to him. It is not competent for that 
person to delegate the trust to another. 

Where the authority which a mother 
had to manage her daughter property 
involved a certain trust or discretion 
tor the eyerolae of which she was 
selected: — tteld : she could not dele- 
gate that trust & appoint her husband 
to perform the duties of her agency. — 
Robinson v. Long. [1023] 3 D. L. R. 
918,— CAN. 

906 V. Manager of property.] — 

A leas© Is Invalid if it is granted by a 
person as attorney for one who is a 
manager of the property leased, & 
who md not negotiate or oon.slder the 
lease or know of it until after its exwu- 
tton. — B onnbhji V. Sitanath Das 


(1921), 49 L. R. Ind. App. 46 ; I. L R, 
49 Calc 32.'*.— IND. 

so. Agrccnu'ut to aasist agent -- 
JRernuJicratimi — Construetimi of con- 
trad.] — Deft., a real -estate agent, with 
whom a printing & lithographing busi- 
ness had been listed for sale, asked 
pltf. who had i>raotical knowledge of 
the latter class of business, to assist 
him in finding a purchaser, & said to 
pltf. : “ If this deal comes off we ’will 
split a nice piece of change ” : — Ueld : 
tnero was a contract between the 
parties that the commission If earned 
by their joint efforts would be illvided ; 
In the absence of any loc+il or trade 
meaning to the contrary, the moaning 
of the words ciuoted was that the 
division would l>e an equal one; &, 
therefore, pltf. having rendered assist- 
ance in bringing abo’ut the sale which 
was made was entitled to judgment for 
half the commission. — James v. Ferris, 
[19.32] 1 W. W. R. 250 ; 1 D. L. R. 
472 : 44 B. O. R. 522.— CAN. 

PART VI. SECT. S, SUB-SECT. 1. 

943 Hi. .1 — If an agent for 

sale of grain to whom the goods are 
cnuHlgned or drlivored. consigns the 
same in a sub-agent for sale, be the 
bill of lading Sc such other documents & 
circumstances as there are support 
the inference of the agent's right to 
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deal with the goods, then in the absence 
of anything showing a contrary inten- 
tion the sub-agon t has only to account 
in respect of the proceeds (o the first 
agent & not to the original principal. 
— Hi VCHCLTFFE V. BaIRD & BoTTEREIJ.., 
[1920] .3 W. W. R. 159 : .13 D. L. R. 
461 : 30 Man. L. R. 520.— CAN. 


PART VI. SECT. 3. SUB-SECT. 2. 

964 V. — Contract with aub- 

agent apjyrovtd by principal ,] — Where a 
CO. had engaged an agent to sell Its 
shares, had intended him to employ 
Kub -agents, & bad approved of the 
contract made by the agent on its 
behalf with a sub-ageut : — Held : the 
CO. was liable to the snb -agent for 
commission due under his contract. — 
Bergman v, Canadian Farm Imp. Co., 
[19241 1 D. L. R. 350.— CAN. 


PART VI. SECT. 4. 

976 vil. Funds received by sub- 

agent .,] — Every agent who employs a 
sub-agent is liable t«o the principal for 
money received by the sub-agont to the 
prlnclpars use, & Is responsible to 
the principal for the negligence & 
other biNaaolies of duty of the sub-airont 
in the course of his employment.- — 
Hoole V, Royal Trust Co., [1931] 
3 W. W. R. 426.— CAN. 
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977. Add. Annotation: — As to (1) Consd. Calico Mutual Genbral Inbubancb Assocn., Ltd. 

Printers’ Assocn., Ltd, v, Barclays Bank v, Blphinstone, [1029] W. N. 136. 

(1931 )» 145 L. T. 51. 981a. Failure to give proper Instructions to 

8ub-*agent.]— Seller v. Work (1801)* Mar* 

980a. National Employers’ shall on Marine Insurance* 4th ed.* p. 243. 


Part VII. — 

987. Add. Annotation : — Consd. Re Becket, Purnell 
V. Paine, [1918] 2 Ch. 72. 

989a. .] — Resps.’ manager, without 

their authority & fraudulently, obtained 
from their bankers, in exchange for cheques 
drawn by resps. upon the bankers, drafts for 
equivalent amounts drawn by the bankei’s 
upon themselves, payable to bearer, & crossed 
“ not negotiable.” These drafts the manager 
paid to an account which he had with applts., 
& they collected the amounts. Resps. sued 
applts. for damages for conversion of the 
drafts : — Held : the action failed, since resps. 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 
made collection through a bank necessary. — 
Union Bank op Australia v. McCltntock, 
[1922] 1 A. C. 240 ; 91 L. J. P. C. 108 ; 126 
L. T. 688, P. C. 

AnnoicUion : — Refd. Australian Bank of Oommeroe v. Porel, 
[19261 A. C. 737. 

Compare No. 338a, ante. 

994. Add. Annotation: — As to (3) & (4) Apprvd. 
Greenwood v, Martins Bank, Ltd. (1931), 47 
T. L. R. 607. 

995. Add. Armofations : — Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 007. 
Refd. Bow’s Emporium v. Brett (1927), 44 
T. L. R. 194. 

995a. -.] Pltf. had an account with deft, 

bank, & his wife forged his signature on 
cheques Sz thereby drew out all the money 
left in the account, & she lent it to her sister. 
Pltf., on discovering the facts, did not at 
once infoiTii the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
his wife committed suicide. Pltf. then went 
to the bank & told the manager about the 
forged cheques. In an action by pltf., 
claiming to be credited by deft, bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption & ratification, & (b) that 
pltf. was estopped by his silence from alleging 
that the signatures were forgeries. The 
tribunal of first instance found that the forged 
cheques were honoured through the careless- 
ness of the bank officials. There was no 
evidence that the pltf. had ever adopted the 
forged cheques as his own : — Held : ratifica- 
tion had no applicability to a forged signa- 
ture, but pltf. was estopped from alleging 
the forgeries because his silence until after 
his wife’s death had caused the bank to lose 
their right of action against tlie forger, & 

PART VII. SECT. 3. 

1006 V a. , H. was 

tenant to P. of landA bold under a loaae 
which expired on 29, J880. P. 

brought an efectnieut to recover 
poMessloD of the lands, & for mesne 
rates, Sc after ho was In a position to 


Ratification. 

therefore the action failed. — Greenwood v. 
Martins Bank, (1932), 101 L. J. K. B. 
623 ; 147 L. T. 441 ; 48 T. L. R. 601 ; 76 Sol. 
Jo. 544 ; 38 Com. Cas. 54, H. L. 

998. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 96 L. J. K. B. 686. 

1001a. Offer accepted by agent subject to ratifloa* 
tlon — Withdrawal before ratification.] — ^Pltf. 
was chairman of the board of management 
of a charity. Deft, wrote a letter to the 
board saying that he would sell certain 
property to the board for £6,500. At a full 
meeting of the board instructions were given 
to arrange for an inspection of the property 
by members of the board on a specified date. 
A deputation, consisting of pltf. & twelve 
other members of the board, viewed the 
property & had an interview with deft. The 
price of £6,500 was again mentioned, & deft, 
was told that all the members of the board 
present had resolved to buy the property, 
& that they could carry the necessary resolu- 
tion, &, they purported to accept deft.’s offer 
subject to a formal meeting. The secretary 
of the charity stated that the deputation was 
not a quorum & could not act as a pix)perly 
constituted board. On the next day deft. 
VToto to the secretary promising that the 
deeds of the property should be left to be 
inspected by the solr. to the cliarity, & that 
his own solr. would forward a form of con- 
tract ; Sc the secretary thereupon sent out 
a notice to members of the boai^ of a special 
meeting t-o be held two days later ” to receive 
the report & reconunendation of the deputa- 
tion,” On the day of that meeting deft, 
telegraphed to the seci-etarv cancelling all 
negotiations. The meeting, however, passed 
resolutions to ratify the deputation’s accept- 
ance of deft.’s offer to sell for £6,500, & to 
instruct the solr. to the charity to require 
deft, to complete. In an action by pltf. on 
behalf of himself Sc of all other members of 
the board for specific performance of an 
agreement to sell the property to the charity 
for £6,600 : — Held : on the facts the members 
of the deputation did not wairant their 
authority to bind the board, Sc their accept* 

’ ance of deft.’s offer was subject to ratifica- 
tion by the board ; (2) where an offer is 
accepted by an agent subject to ratification 
by the principal there is no contract or con- 
tractual relation until ratification, Sc any 
time before ratification the offer may be 
withdrawn. — ^Watson v. Davies, 11931] 1 
Ch. 465; 100 L. 3 . Ch. 87 ; 144 L. T. 645. 

1005. Add. Annotation : — ^Retd. The Joannis Vatis 
(1921 ), 91 L. J. P. 182. 

lord’s approval. H. not having paid 
snob sum of £8G0, Judgment for posses- 
sJon was entered on Dec. 16. After 
the entry of the Judgment negotiations 
took place between P. Sc D. who had 
taken the lauds temporarily for grazing 
from H. for a lease of the said lands to 
D., Sc on Jan. 2, 1885* D. paid P. 


mark Judgment, an agreement was 
cDU*red Into In Nov. 1884. between 
n. & P., by which P. agreed to grant a 
lease to II. for 31 years from Sept. 29, 
1884, H. paying £860 on or oetore 
Dec. 15. as & for mesne rates up to 
that date, Sc tor costa, & that H. should 
be at liberty to sell subject to the land- 
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100a« Add. Annotcdiom: — ^Refd. Drughom v. 
Bederiaktiebolaget Trans- Atlantic, [1919] 
A. 0. 208; The Joannis Vatis (1921), 91 
L, J. P, 182 ; Underwood v. Bank of liver- 
pool, Same v. Barclays Bank, [1924] 1 K. B. 
775 ; Robinson v. Midland Bank (1925), 41 
T. L. R. 402 ; Greenwood v. Martin’s Bank, 
Ltd., [1932] 1 K. B. 371. 

1019. Add* Annoiaiion : — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

1022. Add* Annotaiiona : — Expld. Sc Distd. Watson 
V* Davies, [1931] 1 Oh. 456. Consd. Reynolds 
V* Atherton (1921), 126 L. T. 690. 

1026. Add* AnnoicMon : — Refd. Reynolds v* Ather- 
ton (1921), 126 L. T. 690. 

1027. Add* Annoiaiion : — Retd. Be Bebington’s 
Tenancy, Bebington v* Wildman, [1921] 1 
Oh. 559. 

1028. Add. Annoiaiion : — Refd. Be Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 669. 

1029. Add* Annoiaiion : — Refd. Ee Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 659. 

1083. Add* Annoiaiion : — Refd. Bowyer, Philpott 
& Payne v* Mather, [1919] 1 K. B. 419. 

1038a. After issue of notice to abate — Before 

Institution of proceedings.] — By a bye-law 
of the city council of W., which was the 
sanitary authority of W., it was provided 
that whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council might give such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26, 1917, & Oct. 18, 
1917 — the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917. On 
July 17, 193 7, the public health committee 
passed a resolution appointing its chairman, 
& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution was reported to 
the coimcil & approved by them on July 
26, 1917. About the middle of Sept. 1917, 
the medical officer of health, being satisfied 
that a nuisance existed upon certain 


premises in the district of the council Sg 
city of W«, caused a written notice of the fact 
of its existence to be served on the owner 
of the premises under Public Health Ijondon 
Act, 1«91 (c. 76), 8. 3. As the nuisance was 
not abated, the matter was reported by the 
medical officer to the chairman of the public 
health committee, A the latter, considering 
that the matter was urgent, & acting under 
the authority conferred upon him by the 
resolution of the public lioalth committee, 
which had been confirmed by the councD, 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiri:^ him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
!rhis notice, which was issued in due form, 
was served upon the owner on Sept. 26, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct. 9, 1917, & approved by them, & 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. As 
the nuisance still continued, proceedings were 
taken against the owner by the sanitary 
inspector, & on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule niei 
for certiorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), s. 4 (1):— He/d: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law & in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to & approved & 
ratified by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, the serving of the notice of Sept. 26, 
1917, Sc the magistrate had jurisdiction to 
make the order of Dec, 5, 1917. — R. v* 
Chapman, Ex p. Ai^lidge, [1918] 2 K* B. 


£860, & the following day signed a 

S roposal for a lease for 35 years from 
Bpt. 29, 1884, at the yearly rent of 
£200. P. was only tenant for life of 
the lands, & could not take a fine, & 
there was no mention in the agreement 
with D, of the payment by him of the 
£860. On Jan. 6, 1885. the writ In the 

S resent action was issued by P. against 
[. claiming £1 ,000 damages for mesne 
profits from the expiration of the lease 
on Sept. 20, 1880, & in the alternative 
£1,000 for use A occupation. H. by 
his defence claimed the benefit of the 
payment by D. of the £860, A by leave 
of the judge at the trial paid 6d. into 
ot. on the count in trespass. At the 
trial P.'s agent deposed that he told 
D. that whoever gave him £860 would 
get the land. D., who was examined 
for H., deposed that be knew £860 was 
claimed from H. for arrears of rent A 
costs, A that he was willing to pay that 
■tun on getting a good lease. The 

S uestion left to^e Jury was ** whether 
lie £860 was i^d by D. A received by 
P. as for the rent or the farm due by 
H.*^ They found that it was, A that 


the 6(/. lodged in ct. was sufficient : — 
Held. : there was evidence proper to be 
submitted to the jury that the £860 
was paid by D. A received by H. as A 
for the arrears of rent A costs, A that 
it w^as competent for H. to adopt A 
claim the benefit of the payment as a 
defence to the present action. — 
PUBCEU. V . Henderson (1885), L. H. 
16 It. 213, 466.— IR. 

1006 vb. .] — A contract 

made on behalf of a person, but with- 
out his authority, by a person who does 
not profess to be acting for a principal 
cannot be ratified. — Beimer v. Rosen, 
[1918) 1 W. W. R. 425.— CAN. 

1006 VO. .3 — person does 

not become a principal by any art of 
so-called ratification, unless at the time 
of the contract the so-called agent was 
not acting for himself but was intending 
to bind on ascertainable principal; 
oven If It is intended that some un- 
named prlndpa] shall benefit, if the 
Bo-oalied agent purports to be acting 
for himself A not for another, the 
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rule applies. — M cCadlum v. Cohoe 
(1918), 44 O. L. R. 497 ; 46 D. h. R. 
733 ; 15 O. W. N. 262.— CAN. 

1006 V d. .)— Pltf. A F. 

were customers of defts.* bank A F. 
was, unknown to pltf., largely indebted 
to the bank. K., a branch manager, 
drew up a promissory note for 12,500 
which was signed by F. A made pay- 
able to the order of pltf. on demand. 
Pltf. was induced lo advance the 
12,500 before the undertaking by K.. 
written on the note, ** this note will 
be paid when demanded," but K. did 
not sign this statement as branch 
manager. The bank received the 
money by pltf.’s cheque payable to 
order of F. A Indomed by him, which 
sum was then used to liquidate F.*s 
debt to the bank. Pltf. claimed that 
deft, bank had ratified the acts of K. 
A were liable : — Held : it was not the 
intention of K. as shown by the evi- 
dence to act as agent of defts. in the 
transactiens. — Brassbth v. Royal 
Bake of Canada (1922), 07 D. L. R. 
740.— CAN. 
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298 ; 87 L. J. K. B. 1142 ; 119 L. T. 69 ; 
82 J. P. 229 ; 16 L. G. B. 626, D. C. 

Annotation: — Befd. Bowyor, Philpott & Payno i). Mather. 
[19191 1 K. B. 419. 

1040. Add. Annoioii&m : — Refd. Prager v. Blat- 
spiel. Stamp & Heacock, [1924] 1 K. B. 566; 
Tarn v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 63. 

1079.. Add, Annotatimi : — As to (1) Refd. Re 
Bebington’s Tenancy, Bebington u. Wildman, 
[1921] 1 Ch. 559. 

1098. Add, Annotcdion : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 786. 

1102, Add. Annoiaiiom : — Consd. lie Bankruptcy 
Notice, [1924] 2 Ch. 76, Refd. Edwards v. 
Motor Union Insce., [1922] 2 Kl B. 249. 

1104a. .] — If goods in the city of London 

are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, within a 
reasonable time, if he is not satisfied with 
the sufficiency of the purchaser, to annul 
the contract. But the vendor must intimate 
his dissent as soon as he has had an opportunity 


to inquire into the solvency of the purchaser. 
Five days considered too long a period for 
this purpose. — IIodgson u. Davies (1810), 2 
Camp. 630 ; 170 E. R. 1241, N. P. 

Annotations : — ^Refd. Maxwell u. Doare (18.'»4), 23 L. T. O. S. 

1 ; Humfrey v. Dale (1857), 7 E. & B. 266. 

1105. Add. Annotation: — Refd. The Yuri Maru, 
The Woron, [1927] A. 0. 906. 

1109. Add. Annotation : — Aa o (2) Refd. Koenigs- 
blatt V. Sweet, [1923] 2 Ch. 314, 

1128. Add. Annotation : — Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1129. Add. Annotation : — Refd. Robinson v. Mid- 
land Bank (1926), 41 T. L. R. 402 

1138. Add. Annotation : — Aa to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade. [19251 1 K. B. 271. 

1146. Add. Annotation : — Expld. & Distd. Watson 
V. Davies, [1931] 1 Ch. 465. 

1153. Add. Annotation : — Refd. Koenigsblatt v. 
Sweet, [1923] 2 Oh. 314. 

1160. Add. Annotation: — Aa to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 


PART VII. SECT. 6. 

1037 vii. ,J — In order that a 

person may be deemed to have ratified 
an act done without his authority, it is 
necessary that at the time of the 
ratification he should have full know* 
ledge of all the matAsriai circuinstaocos 
in which the act was done, unless he 
Intends to ratify the act & take the 
risk whatever the circumstances may 
have been. — WnEELKHr. Hisky (1918), 
42 O. L. R. 654 ; 14 O. W. N. 150 ; 43 
D. L. R. 92.— CAN. 


1037 viii, .) — The agent of dofts 

Idred pltfs., but exceeded his authority 
in regard to the terms of hire : — Held : 
defts. were not estopped by accepting 
pltfs.* services, from disputing pltfs,' 
claim for wages, defts. having repudi- 
ated the agent’s authority as soon as 
the terms of the contract were brought 
to their attention. — Roy v. Si. Joun 
Lumber Ck)., Fisher v. St. John 
Utmbkk Co. (1919), 46 N. B. H. 120.— 
CAN. 

1037 ix. .) — The burden of prov- 

ing ratillcation rests on the person 
alleging It, wlto must prove full 
knowledge of the facts. — Thompson 
V. Lynne. 11921J 2 W. W. R. 635; 
56 D L. R. 729 ; 14 Sask. L. R. 282.— 
CAN, 

1037 X. .] — A grain broker 

placed, according to his practice, a 
written confirmation of a purchase of 
grain made for a customer in a rack 
which was in the broker’s office &, 
had been pointed out to the customer, 
& t he confirmation remalncii there tor 
a month. The broker knew the cus- 
tomer’s street address. The customer 
had not instructed the broker to make 
the purchase in question : — Held : the 
confirmation did not affect thf< customer 
with notice of or liability for the trans- 
action. — M elijniuk V. Morrison & 
Kelly, Ltd., [19301 1 W. W. R. 602 ; 

D. L. R. 984.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1. 

1044 vii. . ] — In considering 

whether a person is bound by the acts 
of an ostensible agent which arc alleged 
to have been ratified, the dminction 
is to be observed between a ratifica- 
tion to be implied froni conduct 
showing an intention to ratify & an 
estopp^ to deny ratification, the case, 
that Is, where, without a couseious 
intoution to ratify, the so-called 
principal la estopped from denying 
that bis conduct must bo treated os a 
ratification. — M cKay r. Tudhope 
Akdebson Co., Ltd., [1918] 3 W. W. 11. 


994 ; 44 B. L. R. 100 ; 14 Alta. L. R. 
131.— CAN. 

1044 viii. .] — Ratification by a 

principal of the acts of an alleged agent 
must bo evidenced either by clear 
adoptive acts or by acquiescence 
equivalent thereto, & the act or acts 
of adoption or acquiescence must be 
accompanied by full knowledge of all 
the essential facts. — Thompson v. 
Lynne, [1921] 2 W. W. R. 635 ; 50 
D L. R. 729 ; 14 Sask. L. R. 282.— CAN. 

1044 ix. .] — If au agent executes 

on behalf of a former principal a con- 
tract for the sale of land, although his 
authority to execute such contracts 
ha.s terminated, then if the purchaser 
seeks to hold the principal liable there- 
imder he must show that the princiT)al 
has placed himself by some act or 
omission of his own in a position which 
compels him to accept the contract 
carry out Its terms ; & thi« Is not 
showTi where there docs not appear 
to have been any bolding out of such 
agent by the principal either to the 
purchaser directly or by circum- 
fitanoes of publicity which reached him 
ac upon wliich he acted. — ZKREDEggT 
a. Powell, [1921] 3 W. W. R. 528.— 
CAN. 

1044 X. .)— Abbott v. McDou- 

GALL & Cowans (Man.), [19281 1 
D. L. R. 295 ; 11927] 3 W. W. R. 816.— 
CAN. 


PART VII, SECT. 6. SUB-SECT. 2. 

1086 I. Purchase — Acceptance of 
goods bouahl.l — Where on agent, autho- 
rised to buy goods of a certain kind, 
buys goods or a different kind, if the 
principal for whom they arc bought, 
though repudiating the contract & 
returning most of the goods, keeps 
part of them, he thereby does an act 
ill relation to the goods which Is 
inconsistent with the ownereblp of the 
Roller, Sc so accepta them, & in so doing 
ratifies the purchase. — B ontex Im- 
porting Co, V. Panar (1922), 63 
D. L. R. 200 ; [1922] 1 W. W. R. 128. 
—CAN. 


1100 iv. Paid by cheque 

of unauthorised agent.] — .S. took part in 
the negotiations for the sale of an en^e 
by appit. to rosp., but was notuppit.’s 
agent either to effect the sale or to 
collect the purchase-money. After 
the sale rasp, paid the money to 8., 
thinking that be was appit . *b agent. 
Sc a few days later S told appit. that 
he had received the money but could 
not pay It over then, & offered to pay 
Interest on it, to which appit. agreed. 
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After several applications from appit. 
iST handed him a cheque for the balance 
shown to be due in an accompanying 
statement, In whlcn 8. debited himself 
with Interest & took credit for com- 
mission. Appit. accepted the cheque 
& paid it Into his account, but it was 
dishonoured & ho tlmn Rued rosp. for 
the purchase-money: — Held: appit. 'a 
acceptance of the cheque was a clear 
adoptive act evidencing his ratification 
of S.’s uuaathorised act in receiving 
the money. —McKwan v. Johnstone, 
[1918] N. Z. L R. 49.— N.Z. 

so. - Demand for payment over 
of deposit.] — Where au agent had no 
authority to sell on the terms on wliich 
he did sell : — Held : a letter of the 
principal, demanding payment of the 
money rt^celved by the agent as a 
deposit, did not ratify the action of 
the agent in selling. — Prinole v. 
M'Kay. [1922] N. Z. L. R. 818.— N.Z. 

1104 iii a. .] — Where a 

principal, knowing the full circum- 
8l.ances of the signing of an agree- 
ment for sale & purchase of land by an 
agent on his behalf, does not notify 
the purchaser of his repudiation for 
nearly three years he is estopped by 
his acts & conduct from oblecting to 
the agreement. — W^ k8T v. Dillioan, 
[1921] N. Z. L. K. 617.— N.Z. 

PART VII. SECT. 6, SUB-SECT. 8. 

1127 i. On person aUeping raii ft ca- 
tion .] — The burden of proving ratifica- 
tion rests on the person alleging It, 
who must prove full knowledge of the 
facts. — TnoMP^ON v. Lynne, [1921] 
2 W. W. R. 635 ; 56 D. L. R. 729 ; 
14 Sask. L. R. 282.— CAN. 

PART VII. SECT. 7, SUB-SECT. 1. 

1132 iU. .] — An act done by a 

person on behalf of another person, 
out without that other person’s autho- 
rity or knowledge, & subsequently 
ratified by that other creates the 
relationship of princlpa] & agent 
between the parties in respect of that 
act.— Great West Farms, Ltd. v. 
Hansberoer, [1924] 1 D. L. R. 185. — 


PART Vn. SECT. 7, SUB-SECT. 2. 

St. Trading goods — AgerU for sate .] — 
If an agent for sale of goods trades 
them for other goods Sc the princi- 
pal ratifies the transaction, tlie goods 
received in exciiaiigo l»ecnmo the 
prlnoipars property. — Rex Grocery 
V. Higos Sc Keen, [1925] 3 B. L. R. 
566 ; [1925] 2 W. W. R. 402 ; 19 
Sask. L. R. 492.— CAN. 
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Part VIII. — Relations between Principal and Agent. 

1175. Add, Annotation : — Hefd. Cheshire u. 

Vaughan, [1020] 3 K. B. 240. 


1176. Add, Annotations : — Refd. Cheshire v, 
Vaughan, [1020] 3 K. B. 240 ; Maskell v. 
HiU, [1021] 3 K. B. 157. 

1196. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1025] Ch. 407. 

1208. Add. Annotations : — Consd. Gould v. 8. E. 
& C. Ry., [1020] 2 K. B. 186. Apld. Finn v. 
Shelton Iron, Steel & Coal Co. (1024), 131 
L. T, 213; Westminster Bank v Hilton 
(1026), 136 L. T. 815. Consd. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1030), 145 
L. T. 51. Refd. Weigall v. Runciman (1016), 
85 L. J. K. B, 1187 ; Weiss, Biheller & 
Brooks V. Parmer, [1023] 1 K. B. 226. 

1208. Add. Citation : — 13 Asp. M. L. C. 403. 

1208a. .]— Vale (J.) & Co. v. Van 

Oppen & Co., Ltd. (1021 ), 37 T. L. R. 367. 

1211. Add. A7inotaiion8 : — Apld. Weigall v. Runci- 
man (1016), 13 Asp. M. L. C. 463. Refd. 
Finn v. Shelton Iron, Steel & Coal Co. 
(1021), 131 L. T.213. 

1218. Add. Annotation : — Refd. Savory & (/o. v. 
IJoyds Banli, Ltd. (1932), 48 T. L. R. 344. 

1243a. Extent of liability.]— PI tf. employed 

deft., a chartered accountant, to inve^igate 
the affairs of a co. in which he was interested. 
In a letter of instructions to deft. pltf. 
inserted libellous statements concerning two 
officials of the co. Deft, handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it. 
& communicated its contents to the two 
persons defamed, each of whom sued pltf, 
for libel obtained judgment against him 
for damages & costs. I’ltf. then sought to 


recover from deft, the amount which he bad 
paid for do mages <te costs in the libel actions 
os damages for broach of an implied duty to 
keep seci’et the letter of instructions : — 
Held : pltf.*s liability for damages in the 
libel actions did not result from deft.*s 
breach of duty, & deft, was liable for 
nominal damages only. — Weld-Blundell v, 
Stephens, [1920] A. C. 956 ; 89 L. J. K. B. 
705 ; 123 L. T. 593 ; 36 T. L. R. 640 ; 64 
Sol. Jo. 529, H. L. 

Annotations : — Consd. lie Polcrais & Furnosa Withy, [1921] 
3 K. n. 6fi0 ; A. & B. Taxia i>. Secretary of State for Air, 
11922) 2 K. B. .^28 ; Harnett v. Bond, [19241 2 K. B. ,^17 ; 
Brarlafrceta British, Ltd. r. Mitchell (1982), 48 T. L. K. 979. 
Refd. Proopa «. Chaplin (1920;, 37 T. L. R. 112; Elliott 
Steam Tugr Co. v. Shippiugr Controller, (1922) 1 K. B, 
127 ; The San Onofro, 11922) P. 243 ; Adelaide S.S. Co. 
V. R., (1923] 1 K. B. 59 ; Tournier v. National Proviuclai 
& Union Bank of EnKland. (1924] 1 K. B. 461 : Ham- 
brook V. Stokes. [1925] 1 K. B. 141 ; Britannia Hygrienlo 
Laundry Co. v. Thornycroft (1920), 135 L. T. 83; Sinsrle- 
ton Abbey (Owners) w. Pal udina (Owners), The PaJudlna 
tl92C). 95 L. J. P. 135. 

1243b. -.] — Accountants, employed to 

prepare balance-sheets from the books of a 
firm, stated the amount of “ cash at the 
bank ** as it appeared in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing tlie firm that they had 
not done so Tlie entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as they 
would have been if the entries in the boolw 
had been checked by reference to the pass- 
book : — Held: (1) the accountants were 

negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
proper steps had been taken as to the pass- 
book. — Fox k, Son v. Moruish, Grant h 
Co. (1918), 85 T. L. R. 126 ; 68 Sol. Jo. 193. 


PARTVIII.SECT. 2,SUB-SECT,1.— A. 

1184 V. Goods not in 

accordance with order.} — Defts. grave to 
pltf. a written order to Rhip from 
Engrlaud on account of defts. one 
thousand two-grallou & two hundi-ed 
& llfty three-grallou stoneware Jars, 
Pltf. ordered jars from a munu- 
focturor in Enerlaiid to be shipped In 
performance of this order. Two lots 
were shipped & delivered to defts. who 
paid for them. Delivery of the last 
lot, which comprised thirty -nine three- 
gallon & three hundred & forty-two 
two -gallon jars, was refused by defts. 
on the ground that there wore twenty- 
throe more of the three-gallou jars 
& twenty -five less of the two -gallon 
Jars than had been ordered, & also that 
the mouths of a large number of the 
jars were not of the specified ; — 

Held : pltf. was under a duty to 
purchase goods for defies, of the 
description ordered, & lii.s failure to uo 
so amounted to a breach of duty. — 
Bulters V. IlooPE, [1922] N. Z. L. R. 
549.— N.Z. 

1188 U. .]— Wheat held 

by defts. for pltfs. was on pltfs,* order 
shipped by defts. fmm M. to A. 
Pltf 8. telegraphed instructing defts. 
to sell at once. Defts. wrote saying 
that until the cars arrived at A, they 
were unable to sell. They at once, 
however, tried to «ell & after ten days 
did BO : — Held : they were justified 
in selling at the price then obtainable 
Sc without receiving further Instruc- 


tions. — J ackson i?. Saskatchewan 
Co-operative Elevator Co., Ltd , 
(19191 3 W. W. R. 672.-^AN. 

PART VIII. SECT. 2, SUB-SECT. 2.~ 

A. (a). 

1214 iv. Neglioent misrepre- 

sentation .] — An agent who In breach 
of his duty to his principal induces 
lilm by negligent misrepresentation to 
enter Into a contract is liable to make 
good to his principal the loss arising 
therefrom. 

In such a cose the principal may 
recover cither In tort or in contract, 
A: it is no answer to his oloha that he 
is also ontltlod to recover from the 
oi,hor party to the contract Induced 
by his agent, — Young v. Tassrll, 
[10181 N. Z. L, R. 924.— N.Z. 

1214 V. .] — The duty of a paid 

agent to his principal is to exercise 
care, skill, & honesty, & if ho takes on 
himself to convey information which 
ho considers it material that his 
principal should know, & w'hioh l;e 
recommends & intends his principal 
to adopt, it is bis duty to use reason - 
at)le care Sc skill In ensuring the 
accuracy of that information. — Brown 
V. Thornes, [1920] N. Z. L. R, 306.— 
N Z. 

PART VIII. SECT. 2. SUB-SECT. 2.- 

B. (b). 

1245 iv. .) — A law -agent, 

to whom a dient entrusted money for 
Investment on heritable seemity to 
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yield 5 per cent,, invested £1,000 of the 
amount in 1903 on a heritable bond 
which bore to be secured over tenement 
property, & £200 on a postponed bond 
over other subjects. These properties 
both belonged to another client of the 
agent’s firm, who, in 1905, died 
insolvent, Sz heavily indebted to th»> 
firm. Ho had gi'anted an ex fade 
absolute disposition of the tenement 
property In favour of the firm prior 
In date to the bond for £1,000, which 
loan was accordingly not validly 
socui'cd ; & the postponed bond for 
£200 was worthless, as the prior bond 
exhausted the value of the security 
subjects. None of these facts were 
communicated to the lender; — Held: 
while the agents were not guilty of 
negligence in investing the money as 
they did in 1903, in view of the fact 
that they were colled upon to obtain a 
5 per cent, investment, they were guilty 
of negligence upon the death of the 
borrower in 1905, in respect that, a 
oonrtlot of interest having then arisen 
between them & the lender in connec- 
tion with the £1,000 bond, they failed 
to inform thoir client of the position, 
failed to realise her investments, & 
failed to advise her to seek independent 
legal advice. — Wernham i?. M’Lean. 
Baird & Nkilson. [1925] S. C. 407.— 
SCOT, 


■V. Customs broker ,] — Wolsely Tool 
& Motor Car Co. i>. Jackson Potts 
& Co. (1916), 7 O. W. N. 617; 8 
O. W. N. 3H ; 33 O. L. R. 96, 687.— 
CAN. 
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1250. Add, Annotation : — Apld. Re City Equitable 
Fire Inace, [1926] Ch. 407. 

1251. Add. Annotation : — ^Apld. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

After this case add ** 8ee, generally^ CoM- 
PAKIBS, Vol. IX., pp, 663 et aeq*'' 

1263a, .] — ^Agents employed to sell land are 

generally employed to obtain the best pur- 
chase price reasonably obtainable. Their 
duty to their principal does not cease when 
they have procured an offer to purchase 
which he accepts subject to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged. 

The owner of house property employed a 
firm of house agents to sell the property. 
They gave particulars to a tenant of the 
property, among other persons, & procured 
an offer from a prospective purchaser. They 
communicated this offer to the owner, & he 
accepted it subject to contract. The tenant 
then made an offer to the agents to purchase 
the property from tlie prospective purchaser 
at an increased price. In the bond fide belief 
that they had performed their duty as agents 
to the owner when he had accepted the offer 
of tlie prospective purchaser subject to con- 
tract, they omitted to inform the owner of 
the offer of the tenant. Afterwards final 
contracts for the sale & purchase of the pro- 
perty were signed & exchanged by & between 
the owner & the prospective purchaser. The 
owner then brought an action against the 
agents for damages for breach of duty in not 
disclosing to him the offer of the tenant 
before the contracts were signed & exchanged. 


The agents counterclaimed for commission 
on the sale of the property : — Held : the 
obligation of the agents to the owner was not 
fully performed when he had accepted the 
offer subject to contract but continued until 
final contracts were exchanged ; this obli^ 
tion involved a duty to communicate to mm 
the offer of the tenant; having committed 
a breach of this duty they were liable in an 
action for damages, the measure of 
damages was the dill^nce between the 
price named in the contracts & the price 
offered by the tenant ; also in the circum- 
stances the agents were entitled to their 
commission. 

There may well be breaches of duty which 
do not go to the whole contract, &; which 
would not prevent the agent from recovering 
his remuneration ; & as in this case it is 
found that the agents acted in good faith, & 
as the transaction was completed & applt. 
has had the benefit of it, he must pay 
the commission (Atkin, L.J.). — Kbppkl v, 
Wheeler, [1927] 1 K. B. 677 ; 96 1#. J. K. B. 
433; 136 L. T. 203, C. A. 

Annotations: — FoUd. Harrods. Ltd. u. Lemon, [1931] 2 
K. B. 157. Apld. Raymond v, Wooten (1931), 47 T. L. R. 
606 . 

1265. Add, Annotation : — Held. Be City Equitable 
Fire Insce., [1925] Ch. 407. 

1267. Add. Annotatigna : — Reid. Banbury v. Bank 
of Montreal, [1918] A. C. 626 ; Everett v. 
Grifaths, [1920] 3 K. B. 163. 

1269. Add, Amiotaiiona : — Apld. HalliwcU r. Ven- 
ables (1930), 99 L. J. K. B. 353. Held. 
Banbury v. Bank of Montreal, [1918] A. C. 
626 ; Coldman v. HUl, [1919] 1 K. B. 443 ; 
The Empress (1922), 92 L. J. P. 42 ; Pratt v. 
Patrick, [1924] 1 K. B. 488. 


1260 I. Factor.] — Where advances 
are made by a factor on the security of 
a world commodity, such as grain, 
consigned to him for sale, it Is his duty 
to deal with the goods in such a way 
as to guard, not only liimsolf, but the 
principal also, against loss. There is 
implied in every such transaction a 
right on the part of the factor to 
realise on bis security whenever the 
exigency of the case demands it. — 
United Grain Growers, Ltd. v. 
Mabe^ [19261 1 D. L. R. 301 ; [1925] 
1 W. W. R, 19.~CAN. 

1260 U. -.] — ^Where an elevator 

company advances money on the 
security of grain delivered to It In 
storage which It is anthorlsed by the 
contract between It & the borrower to 
sell without notice at any time it 
deems itself unsecure, the co. is not, 
in the absence of an express agreement 
to that effect, restricted to resorting 
to the pledged grain to obtain repay- 
ment, but can sue on the implied 

g romise to repay which is ordinarily 
icident to a loan : moreover, the 

CO. is not obliged to sell the grain &, 
if It does sell it, cannot be held to have 
been negligent therefore, liable to 
the borrower merely because it did 
not soli at a time when it could have 
received a higher price than it did 
receive.— Patterson (N, M.) & Co., 
Ltd. v. Oarnduff, [1931] 2 W. W. R. 
221.— CAN. 

1262 U. Extent of dttiiee.h- 

If a local agent is entrusted by an 
absent owner with looking after 6c 
renting a furnished house, then, 
although he is not an insurer of the 
safety of the property, be must use 
roasonable care c olligenoe in its 

g roteotion 6c preservation, If he falls 

[> do 80 he will be liable for the 
resulting loss. If fomlture disappears 


[ or is damaged beyond reasonable 
wear & tear, ho is mmd facie liable to 
j account for it. Evidence auffleient 
I to excuse him from liability would in 
; some instances be quite light, In others 
I more burdensome, depending^on such 
questions as the cheokiug over or not 
of the articles of the furniture, the 
character of the tenants Sc the con- 
stituents of the tenant’s family, the 
value & nature of the missing articlep. 
t etc, 

I When the owner claims damages 
against the agent for lost or damaged 
articles the question of liability may 
be directly involved In regard to each 
article, A that liability is a question 
for the judge. Sc in such case the value 
of any article or the damage done to 
it can be most conveniently deter- 
mined by the judge when deciding 
the question of UablUty, rather than by 
a referee. — Carlilb e. Northern 
Trusts Co.. il924J 2 W. W. R. 96i.— 
CAN. 

1262 iii. .] — honse agent, 

employed to look after the renting 
of a furnished house, must keep a 
proper Inventory of the furniture 6c 
check It over carefully wllh each 
Incoming Sc outgoing tenant, 6c he 
must exorcise care In seeing that 
tenants to whom he rents the house 
are the propor sort of persons to occupy 
It; but, in the absence of a special 
contract, the agent is not a guarantor 
of the rent, or bound to pay the taxes, 
or to notify the owner so as to prevent 
a sale of the house for non-payment 
thereof. — H tland v, Costkrton 
(B. C.), [19271 1 D. L. R. 1166 ; [1927] 
1 W. W. R. 340.— CAN. 

126411. Acting for vendor d: 

purchasef — Payment of rente to vendor 
(dter notice of claim by purchaeer.h^ 
Where an agent who acted for both 
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parties in oonnootlon with a sale of 
immovable property on the terms of 
“cash against transfer,'* received the 
rents 6c, after notice that they were 
claimed by the purchaser, paid them 
over to the seller as having, in his 
opinion, the better title thereto : — 
HeJd : he was personally liable to the 
purchaser therefor. — D b Kook v. 
PiNOHAM (1902), 19 S. O. 136.— S. AF. 

iw. Wool broker,] — A wool broker. In 
oases where be receives wool from a 
customer upon which a limit has been 
placed, is not In law bound to indicate 
to the customer the state of the 
market from time to time, so as to be 
liable in damages if he fails to do so. — 
Fbrrbiba V. Qinoell, [1921] E. D. L. 
374.— S. AF. 

PART VIU. SECT. 2, SUB-SECT. 2.— C. 

1269 vil. .1 — Deft., an insur- 

ance broker, gratuitously procured 
policies from American cos. : — Held : 
as it was not shown that deft, was In 
any way negligent, or that he knew or 
ought to have known of the invalidity 
of the policies, deft, was not liable. — 
Dimitroff V. OONDKR (1924), 66 

O. L. R. 110.-<IAN. 

PART VlII. SECT. 2. SUB-SECT. 8.— 
A. (a). 

tl. Purser employed on aMp by 

railway company — Money advanced by 
yympany to enabk ship to oe procured.] — 
EeicL: the oo. were not liable to account 
to the shipowner for money received 
by the purser Sc not paid over, for he 
was accountable to the shipowner. — 

VANBVBRT V. BCVFALO 6C LAKX HUBON 

Rt. Oo. (1861), 26 U. 0. R. 686.— OAK. 

1276 L Failure to keep accounts — 
lAabQUy for tdwerges of aoeountamt ore- 
paring aoeouais l— Deft., employed by 



1279. For ** For full anus., see PrJlctice & 
Prckjedurb/* read ** For full auns., sec 
Executors, p. 746, No. 7745.** 

1288. Delete ** For full anna., see Equity.** 

1804. Add, Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


1811* Add, AnnoUUions : — ^Apld* Holt v. Markham, 
[1923] 1 K. B. 604. Dlstd* Jones v. Waring 
A; GUlow, [1920] A. 0. 670. Refd. British & 
North European Bank r. Zalzatein. [19271 
2 K. B. 92. 


1316, Add, Annotaiion: — Refd. Oamillo Tank 
9.S. Co. V, Alexandria Engineering Works 
(1921), 38 T. L. E. 134. 


1816 Add, Annotation : — Consd. The MogilifE, 
[1921] P.230, * 


1818. Add, Annotation : — As to (!) Refd. Anderson 
V, Equitable Assce. Soc. of United States 
(1926), 134 L. T. 657. 


Vid. L— Aganey. Ohm 1879—1486. 

1846. Add, Annotation : — Consd. A,-G. v, Goddard 
(1929), 98 L. J. K, B. 743. 

1856. Add, Annotation ; — As to (1 ) Refd. Yourell 
V, Hibernian Bank, [1918] A. C. 372. 

1885a. .1 —Field v. Allen (1842), 9 M. & W. 

694 ; 162 E. R. 294. 

1886. Add, Citations : — snh nom. Parry v, 
Roberts, 3 Ad. & El. 118 ; 6 Nev. & M. 
K. B. 669 ; 4 L. J. K. B. 189. 

1896. Annotations : — For “ Bridger v. Savage 
(1885), 12 Q. B. D. 363 ** read “ Bridger v. 
Savage (1885), 15 Q. B. D. 363.** 

Add, Annotaiion : — Refd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 636. 

1422. Add, Annotation : — As to (1) Refd. Baker v, 
Lloyd’s Bank, [1920] 8 K. B. 322. 

1425. Add, Annotation : — As to (2) Refd. Lawrence 
V, Hayes, [1927] 2 K. B. 111. 


pltf. to adminbter hi« affairs, exhibited 
gross o^ligenoe in carrying out his 
trust. He failed to keep proper books 
or records of pltf/s affairs or to render 
aooDuuts. Pltf. was ooini>elled to 
employ accountants to prepare ac- 
counts between the parties ; — Held : 
,ltr. was entitled to claim the charges 
of two accountants for preparing 
accounts between the parties as 
damages duo to deft. *8 negligence, 
which deft should have oontoraplated 
as the natural result of such negli- 
gence. — M kad V. Clarke, [19221 
ffi. D L. 49.-^S. AF. 

8X. Nod^dytoaccrnirUtominor — Affent 
appnifded by (ywordian.)— -An agent 
appointed by the guardian of a minor 
is not lial)le to account to the minor 
for his acts, even though he received 
properties belonging to the minor.— 
Ramathan Ohettiar e. Muthiah 
O riETTY (1919), 1. L. R. 43 Mad. 429.— 
IND. 

•y. AccoutUs framed on uronp basis — 
<0 eonlaining incorrect items.] — Deft, 
was employed by pltfs., the exors. oi 
an estate, to administer the estate on 
their behalf. Pltfs. having sued deft, 
for an acuount : — Hetd : as the 
accounts rendered by deft, were 
framed on a wrong basis as between 
principal Sc agent & were inoorreot In 
certain particulars, deft, mast render 
an account within fourteen days. — 
Krtoe V. Van Dijk*s ExKOcrroBa. 
[19183 App. D. 110.— S. AF. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
A. (e), 

13261. Agent for sale — PrindpaVs 
intention to defravd creditors known to 
aoeni ,.] — Whore goods wore delivered 
to agents for sale. & the principal, 
to the knowledge of the agents, in- 
tended to defraud his oreditors by 
making away with the proceeds of the 
sale: — Held: (1) the principal tn 
suing the agents for an account at 
the goods so delivered to them was not 
relying on an illegal contract & was 
entitled to succeed : (2) the agents 
wore not absolved foom the di^y of 
accounting to the principal by the fact 
that the goods had been delivered to 
the agents on a Sunday. — RtTSKiN e. 
Wasserman, [1917] W. L. D. 174.— 
B. AF. 

1826 il. — Goods delivered to agent 
on Sunday,} — Buskin v, Wassbrman, 
No. 1826r..onfc.— S. AF. 

1826 Hi. .] — Leslie v. Morrison 

(18$8). 16 U. 0. R. 318.— CAN. 

PART VIIL SECT. % SUB-SECT. 8.— 
A. 

gl PorNcufora.l— In an action 

which was aubatantlally one claiming 
a general aoocunt In reality on the basis 


of agency: — Held: an application by 
the agent for particulars of sums alleged 
to have been converted should be re- 
fused. — S hort e. Lambe, [1926] 1 1. R. 
136.— IR. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
B. (b). 

1362 H. .]— Where fidu- 

ciary relations have subsisted between 
the parties, a ct, will not re-open 
accounts which have long been settled 
between the parties, nnlesB pltf. 
can show definitely at least one 
fraudulent omission or insertion In 
the accounts. — Puran Mal v. Ford, 
IMacdonald & Co., Ltd. (1919), I. L. R. 
41 411. (135.— IND. 

1852 iii. .1 — Rahim v. Low 

(1924). I. L. R. 3 Ran. 1.— IND. 

PART Vin. SECT. 2, SUB-SECT. 3.— C. 

1361 1. Circumstances in which right 
arises.)— Rahim 17. Low (1924), I. L. R. 

3 Kan. 1.— IND. 

PART VIII. SECT. 2, SUB-SECT. 4.— 

A. (a). 

13791. Deposit on purchase paid to 
land open/.]— A licensed land agent 
who does not hold from his principal 
a written authority tu sell, & wuo, 
having effected a sale of his principal's 
land, has received from the pur- 
chaser, without his princlpars know- 
ledge, a deposit, is not entitled to retain 
thereout his commission, but must 
acoount to hi.s principal &>r the whole 
of such deposit.' — S mith v. Bason, 
[1921] N. Z, L. R. 467.— N.Z. 

1379 U. .) — Where a deposit on 

a sale of laud is paid to a land agent 
ho holds it, unless otherwise stipulated 
as agreed, for the vendor, & must 
pay it over to him on demand, subject I 
to the agent's right to apply the same 
in payment of expenses, commission, 
or other charges Incidental to the sale ; 
but the commission does not include 
commission which is made Irrecoverable 
by law. — Buchanan v. Saaison, [1922] 
N. Z. L. R, 668.— N.Z. 

8z. Money paid to agent by members 
of syndicate for purchase of land — Claim 
by one member of syndicate for return 
of subscription on rescission of sate ,] — 
Pltf., who had Joined with a number 
of other persons in the putebase of a 
farm, subscribed 660 which was, with 
other subscriptions, deposited with 
deft, to be by htm paid out In reduction 
of the purchase -price. The sale of 
the farm having been cancelled, to 
a claim by pltf. for the return or hie 
subaoription deft, raised the defence 
that ho had been instructed by the 
syndicate not to pay over the money 
reoeiyed by him but to hold it for 
another purpose Held .* the defence 
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raised could not succeed. — Manoena 
V, Motatusi, [19181 App. D. C50. 
— S. AF. 

sa. Profits received in foreign cur- 
rency — Kate of exchange in favour of 
principal. 1 — Cutitsn v . Bipkeu (1926), 
67 O. L. R. 113 ; affd., [1928] 1 D. L. R. 
353.— CAN. 

sb. Commission received by sub-agent 
from principal — Right of agent to 
recover from sub-agent.] — Pltf. listed 
with deft, as a sub-agent the lands of 
a certain principal, agreeing to pay 
deft. 25 cents an acre for finding a 
purchaser. Deft, unknown to mtf. 
communicated directly with the princi- 
pal, obtained a listing of the lands 
from h i m & effected a sale thereof, 
deducting the commission Held .* 
pltf. was entitled to recover from deft, 
the oommissiou less the sum of 25 
cents per acre. — O swalt v . King, 
[19193 3 W. W. R. 72.— CAN. 

sc. Venue.] — It is settled law that 
a suit by a principal against a com- 
mission agent who hoi? agi*eed to execute 
an order placed with him by corre- 
spondence must be Instituted at the 
place where the cotunjisslon agent 
carries on his business & that a principal 
cannot sue him at the place from where 
he sent his order. — Bhamboo Mal v. 
Ram Narain (1928), I. L. R. 9 Lah. 
456.— IND. 

PART VIII. SECT. 2, SUB-SECT. 4 — 
A. (c). 

1396 ii. .3 — Assuming a trans- 
action between brokers & their princi- 
pal was an illegal one, & the brokers 
paid the proceeds to a person as being 
the agent of their principal to receive 
it : — Held : the principal could recover 
such proceeds from the agent. — 
Airman v. Burdick Brothers, [ 1923 ] 
4 D. L. R. 852 ; 3 W. W, ± 785 ; 
varyina, [ 1923 ] 1 D. L, R. 1166 ; 31 
B. a R. 478 .— CAN. 

1896 iii. Dealings on grain 

exchange,] — In an action against an 
agent to recover money received by 
him from a third party on behalf of 
his principal he cannot resist the 
princlpars claim on the ground of 
illegality or criminality in the teans- 
action on account of which the payment 
was made to him as agent, if the 
alleged invalidity or Illegality did not 
enter into the relations between him 
Sc his princi^. Applying the above 
principle : — Held : pltf. was entitled 
to recover moneys In the hands of 
deft, which had been received by the 
latter, as agent for pltf., from grain 
brokers through whom deft, had con- 
ducted buying Sc selling tiunsactions 
on a grain exchange on behalf of pW. — 
Holding v. Wood, [1932] 1 W. W. R. 
612.— CAN. 



Cases 1426a— 1601a. English and Empire Digest Supplement. 


1426a. Proceeds of sale of goods — Goods consigned 
by commission agents for principal — Right of 
agent to set off claims against consignors.] — 
In 1917 pltf. & P,, merchants at Odessa 
in the Russian Ukraine, consigned large 
quantities of pigs* bristles to a Russian bank 
at Odessa, as commission agents, to send the 
goods to England for sale & remit the pro- 
ceeds to the consignors. Tlie bank, as 
principals, sent the goods to defts., as their 
agents, who knew that pltf. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia were abolished by 
decree of the Govt., & in 1918 their assets & 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by furtner decree abolished ^ its assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of this legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt, over the 
Ukraine — the Ukrainiiin Soviet Govt., over 
which the Russian Soviet Govt, claimed 
neither a de facto nor de jure jurisdiction, & 
which was also rf»(!Otfnisr(l by foreign powers 
as an independent Govt. Later on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as a dc facto &, 
recently, as a dc jure Govt, by the Govt, of 
this country. During transit of the goods 
to England some of the goods respectively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that F. assigned 
all his rights in his consignment to pltf., & 
notice of the assignment was given to dehs. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltf. & F. The bristles 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.* commission, but defts. refused pay- , 
ment, alleging {inter alia) that the goods j 
belonged to the bank at Odessa & that defts. 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia & the Russian Soviet Govt., & pltf. 
in 1923 brought tliis action: — Held: (1) 
assuming that the bank at Odessa w^as an 
effective bank up to the time when the bank | 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 


to pltf. F. &; the transfer of F.’s rights to 
pltf., made it clear that the bank’s title to 
the bristles had gone ; (2) assuming that the 
bank was non-existent & that some other 
person or persons had given the instructions 
to sell, the sale by defts. was without the 
authority of the bank, & in that case • the 
bank’s title bad gone. In either epe pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.* com- 
mission with interest from the date of the 
demand. — Dorp v, Neumann, Luebbck & 
Co. (1924), 40 T L. R. 406. 

1437. Add. Annotation : — Refd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 

1438a. Unless Jus tertil set up.] — An agent 

entrusted with money or goods by a principal 
to be applied on his principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person & 
that he is defending on behalf, & with the 
authority, of that third person. — Bhawani 
Singh (Raja) v. Maut.vi Mi.«bah-ud-din 
(1929), 66 L. R. Ind. App. 170, P. C. 

1452. Add. Annotation : — ^Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

1459. Add. Annotaiio'ns : — Generally , Refd. Do- 
minion Coal Co. V. Maskinonge S.S. Co., 
[1922] 2 K. B. 132. 

1460. Add. Annotation : — Refd. Dominion Coal Co. 
V. Maskinonge S.S. Co., [1922] 2 K. B. 132. 

1467. Add. Annotaiiofi : — Refd. Rawlings v. 

General Trading Co., [1920] 3 K. B. 30. 

1482. Add. Annotations : — Apld. Mortimer v 
Beckett, [1920] 1 Ch. 571 ; Prosperity v 
IJoyds Bank (1923), 39 T. L. R. 372. Consd. 
Bely- A -Bell Burglar & Fire Alarm Co. v. 
Eisler, [1920] Ch. 609. 

1484. Add. Annotation : — Refd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 

1486. Add. Annotation : — Consd. Davey v. Robin- 
son, [1923] 1 K. B. 503. 

1490. Add. Annotations : — Refd. Dutton, Massey 
(Liverpool) v. Dutton. Massev (1923), 40 
R. P. C. 413 ; Harrods v. Harrod (1924), 40 
T. L. R. 195 ; Motor Manufacturers’ & 
Traders’ Soc. v. Motor Manufacturers’ & 
Traders* Mutual Insce., [1925] Ch. 075. 

1491. Add. Annotation : — Refd. T’nited Indigo 
Chemical Co. r. Roliinson (1931), 49 R. P. C. 
178. 

1495. Add. Annotation : — Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 

1501a. Agent wrongfully acting for other principals 
— Liability of party inducing agent to commit 
breach of duty.] — Resps. employed D. as 
tlieir agent to buy tobacco from growers, the 
total bought not to exceed 300,000 lbs., & 


PART VIII. SECT. 2, SUB-SECT. 6, 

sd. General rule .) — Where money 
Is recoverable by a principal from 
an affent at) havinpr been received by 
the agent on the principal’s, behalf, tiie 
agent is not au a rule liable for Intere*)! 
unless by virtu© of an expies** agree- 
ment or of some mercantile usage. — 
LAIJM AN 17 . CniNTAMANT (1918), I. t. II. 
41 All. 254.— IND. 

PART VIII. SECT. 2. SUB-SECT. 7.— A. 

1463 1. A pent purchasing for himself — 
Specific veriormance granted .] — Where 
it was shown by evidence that deft. 


had agreed to attend & buy in a pro- 
perty offered for sale by auction, as 
the agent of pltf. & for his benefit : — 
JJeld : notwithstanding that the Ptatut© 
of l^’rauds had been set up as a defence, 
& there was not any writing evidencing 
the agreement, pltf. was entitled to 
a decree to carry out the agreement. — 
Hors v. Hcoit (1875), 22 Or. 29. — 
CAN, 

1464 V a. -.) — PUf.suppUed 

money for the purchase of land of which 
deft, took the deed in his own name. 
In an action to have deft, declared 
a tnistee & for the recovery of mesne 
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profits the defence was that the pur- 
chase price was furnished by pltf. with 
tiie Intention that the land should be 
deft.’s Sc that pltf. should have a home 
with deft, during her lifetime ; — Held : 
pltf. was entitled to Judgment. — 
Ennos V . McLkan (1919), 52 N. S B. 
485.— CAN. 


PART Vin. SECT. 2, SUB-SECT. 7.— B. 

sa. Investment — Mortgage — Failure 
to inquire as to discharge of liens .] — 
agent liable for negligence. — 
Lkfbvbb V . Andkbwb, [1932] I 
W. W. R. 122 ; 1 D. L. R. 806 ; 44 
B, C. R. 610.— CAN. 



VoL I.— Agency. Cases 1501a— 1583 


supplied him with forms of contract bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Appit., who knew tiie 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight D. handed 300,000 lbs. 
to resps., & tendered the balance to appit., 
but he repudiated the arrangement, the 
market having fallen heavily. Resps. having 
also repudiated liability, one of the vendors, 
with whom'D. had contracted upon reaps * 
form, was held to be entitled to damages 
from resps. as having held out D. as their 
agent. R^sps. claimed to recover over from 
appit. : — Held : resps. were so entitled, 
appit. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage. — Jasperson 
V, Dominion Tobacco Co., [1923] A. C. 709; 
92 L. J. P. C. 190 ; 129 L. T. 771, P. C. 

1501b. Distributing agent for film producers — 
Block-booking film with others — Sum for hire 
thereby reduced.] — Herbert Wilcox Pro- 
ductions, Ltd. V. First National Pictures, 
Ltd. (1930), 74 Sol. Jo. 353. 

1501c. Agent acting for both parties -Company 
with separate departments as agent.] — 

Pltfs., a trading co., caiTied on an estate 
agency & a building business in separate 
buildings. Deft, employed pltfs., through 
their estate agency, to find a purchaser for 
real property, k> they found C., who agreed 
to purchase the property subject to contract 
& a surveyor’s report.. C. employed pltfs., 
through their building department, to inspect j 
the drains of the property & to make an \ 
estimate for putting them in order. As a 
result of the report C. claimed a reduction 
in the purchase-price. Subsequently after 
complaint by deft., pltfs. discovered that 
they had been acting in this way for both the 
potential vendor & purchaser, &, by their 
solrs., offered deft, to invite the purchaser 
to obtain an independent survey of the 
drains. Deft, did not accept the offer, but 
completed the sale at a reduction of the agreed 
price, the reduction being due to the work 
requhed to be done upon the drains. Pltfs. 
sued deft, for commission on the sale : — 
Held: (1) pltfs. had acted in good faith, & 
deft, had in fact suffered no damage, as C. 
would in any event have secured a report on 
the drains, & any competent person would 
have recommended an expenditure on the | 
drains of moi*e than the reduction in the 
purchase-price ; (2) pltfs. constituted one 

person in law, however, many businesses they 
might carry on, & in acting as they did 
they committed a breach of their duty as 
agents of their principal, but as deft, with full 
knowledge of the breach of duty on the part 


of pltfs. had completed the contract at the 
reduced price, pltfs. were entitled to com- 
mission. Vendor, with full knowledge of 
their action on behalf of the purchaser, had 
refused the offer of pltfs. to stand aside that 
O. might have the drains tested by another 
firm, & had concluded the sale at the reduced 
price. — H arrods, Ltd. v. Lemon, [1031] 2 

K. B. 167 ; 100 L. J. K. B. 219 ; 144 L. T. 
667 ; 47 T. L. R. 248 ; 75 Sol. Jo. 119, C. A. 

1504. Add. Annotations : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72 ; Legh v. Legli (1930), 143 

L. T. 161. 

1505. Add. Annotation : — As to (1) Refd. Spencer 
V. Hemmerdo, [1922] 2 A. 0. 607. 

1508. Add. Annotations : — Refd. Re Richardson, 
Pole V. Pattenden, [1920] 1 Ch. 423 : Taylor 
V. Davies, [1920] A. C. 636 ; Re Blake, Re 
Minahan’s Petition of Right , [1932] 1 Ch. 54. 

1500. Add. Annotations : — Refd. Taylor v. Davies, 
[1920] A. C. 636 ; Re Claiidge’s Patent 
Asphalte Co., [1921] 1 Ch. 543. 

1513. Add. Annotations : — Refd. Re Richardson, 
Pole V. Pattenden, [1920] 1 Ch. 423 : Taylor 
V. Davies, [1920j A. C. 636 ; Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 54. 

1517. Citations : — For “ [1894] 1 Ch. 416 ** read 

[1894] 1 Ch. 610.” 

Add. Annotation : — Refd. Re Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 

1518. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

1520. Add. Annotations : — Refd* Lynn v. Bamber, 
[19301 2 K. B. 72 ; Legh r. Legh (1930), 143 
L. T. 151. 

1526. Add. Annotatiom : — As to {!) Apld* Re Thom- 
son, Thomson v. Allen, [1930] 1 Cli. 203. As 
to (2) Refd. Wright v. Morgan, [1926] A. 0. 
788. 

1529a. Unless full disclosure — Sufficiency of 

disclosure.] — Deft, bought shares in the B. 
Co. on the recommendation of T., who was 
in the office of E, & Co., stockbrokers. E. & 
Co. carried through tlie transaction & sent 
deft, two contract notes, on which were the 
words “ bought of ourselves as principals,** 
& no commission was charged. By arrange- 
ment deft, paid 25 per cent, of the price of 
the shares, the balance being carried over. 
E. & Co. subsequently became bkpt. & their 
trustee in bkpey. claimed the balance then 
due on the account from deft. : — Held : E. & 
Co. had made a sufficiently full & accurate 
disclosure to deft, that they were selling as 
principals & deft, with full knowledge gave 
his assent to their position, & the trustee’s 
claim succeeded — Ellis & Co.’s Trustee v. 
Watsham (1923), 166 L. T. Jo. 303. 

1533. Add. Annotations : — Retd. Re Jubilee Cotton 
Miffs, [1922] 1 Ch. 100; Re Etic, [1928] 
Ch. 861. 


PART VIIl. SECT. 2, SUB-SECT. 9.— A. 

fj. Agent tending money to 

persona to whom agent not anlhorUed 
to Und .\ — A salt by a principal against 
an agent (or the recovery of money 
lent to persons to whom the a^ut was 
not anthoiised to lend, is a suit for an 
ordinary money account & is governed 
by art. 89 Sc not art. 90 of Limitation 
Act (lx. ol 1908 ). — Muthuh Chbtty 
V. Alaqappa Ohktty (1917), I. L. R. 
il Mad. 1.— IND. 


PART VIll. SECT. 2, SUB-SECT. 10. 

1630 i. Hemedics of principal — 

Prirwipal may repudiate or adopt 
transewtion.j—A principal who dis- 
covers that he has purchased his 
agent's own property may elect either 
to repudiate the contract or to affirm 
It. If he wishes it to stand Sc also 
claims the resulting profit, he must 
show that such profit arises from 
transactions completely covered by the 
prohibitive operation of the relation- 
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ship between him & the agent. — 
Robinson v. Ranppontbin, etc., 
11921) App. D. 168.— S. AF. 


PART VIIL SECT. 2, SUB-SECT. 11. 

1642 Vi. .) — An agent employed 

to sel) goods cannot himself purchase 
such goods at a sale by public auction. 
— OSRY V. Hirsch, [1922] C. P. D. 
631.— S. AF, 


1542 vli. .3 — Jarvis v. Jarvis, 

[1926] 3 D. L. R. 897.— CAN. 
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1550». Broker,] — Applt. employed a broker 

to make speculative purchaaes of cotton for 
him, & became heavily indebted to him owing 
to the fall of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
applt. He sold (inter alia) two k)ts of 
foreign cotton to different jobbers at the 
respective market prices bf the day & 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 
of cotton of the same description. The 
broker having assigned his property for the 
benefit of his creditors, resp. as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. The 
trial judge found that there was a real sale 
& a real purchase of the cottons in question, 
& the Cb. of Appeal accepted this finding : — 
Held : the simultaneous re>saie to the broker 
did not vitiate the sale by the broker & the 
account was effectually closed. — Christo* 
FORiDBS V. Terry, [1924] A. 0. 666 ; 93 
L. J. K, B. 481 ; 131 L. T. 84 ; 40 T, L. R. 
485, n. L. 


1652. Add, Annotation Reid, Ohristo* 

forides v. Terry, [1924] A. O. 566. 

i 

155S. Add, Annotation : — Apld. Ohristoforides v, 
Terry, [1024] A. 0, 666. 

1558a. — Imeson v . Lister (1920), 

149 L. T. Jo. 446. 

1561, Add, Annotations: — As to (1) Consd, Calico 
Printers’ Assocn., Ltd, v, Barclays Bank 
(1931), 146 L. T. 61. Refd, Prager v. Blats- 
piel. Stamp & Heacock, [1924] 1 K. B. 
666, Generally^ Refd. Tan^ v, Scanlan, Nell- 
sen, Andersen v, Collins, Muller (London) v, 
Lethem, Muller v, I. R. CJomrs. (1927), 44 
T. L. R. 63. 

1571. Add, Annotation : — Refd. Inche Noriah 
V, Shaik AUie Bin Omar, [1929] A, 0. 127. 

1580. Add. Annotation : — Refd. Hocker v. Wallet 
(1924), 29 Com. Oas. 296. 

1584. Add, Annotations : — Generally ^ Mentd. 

London County & Westminster Bank v, 
Tompkins, [1918] 1 K. B. 615; Ellis* 
Trustee v, Dixon- Johnson, [1924] 1 Ch. 342. 


1650 il. .] — Palmer v. 

Christie (Y. T.) (1905), 2 W. L, R. 
661.-~CAH. 

1565 i. No confirma- 

tion without knowledge,} — In order to 
establish acquiescence or ratification 
on the part of pltf. it must be sho^Ti 
that he has, either by word or deed, 
& with a full knowledge of the clr- 
stancos abandoned his rights. — O sry 
V. HirSCE, [1922J 0. P. D. 531.— -S. AF, 

PART VIII. SECT. 2. SUB-SECT. 13. 

1672 ii. ,J— In puwuance of an 

ag:roemeat defts. obtained for pltf. 
a mUre. of 2100, OOU at 6 per cent., but 
without pitf.'s knowledgre entered 
into an agreement with the mtgree. by 
which, in consideration of a com* 
mission of J per cent, per annum to be 

f »ald to them by the mteee. out of the 
nterest payable by pltf., they agreed 
to guarantee the payment of principal 
3c Interest, &; under that agreement 
defts. were paid by the mtgoe, £2,500, 
being £250 each half-year during the 
term of the mtge. In an action by 
pltf. against defts. to recover the 
£2,500 as being a secret profit made l>y 
them while acting as his agent : — 
Held : pltf. was entitled to payment 
to him of the £2,500 . — Kbooh v. 
DALOETr Sc Oo. (1916), 22 C. L. R. 
402.— A US. 

1672 iii. .1 — An agent has no 

right to receive remuneration other 
than from hi.o principal, unless there is 
a contrart express or implied to that 
effect.— S mttuc v, Slattard (1919), 
21 W. A. L. R. 19.— AUS. 

1572 iv. .] — Where one man 

stands to another in a position of 
confidence Involving a duty to protect 
the Interests of that other, he is not 
permitted to make a secret profit at 
the other’s expense or to place himself 
In a position where his Interests con- 
flict with his duty. — R obinson v. 
Randpontein, etc., [1921] App. D. 
168.— S. AF. 

1572 V. .] — A. authorised B., 

his agent, to sell property for a certain 
sum, A. agreeing to take a portion of 
the purchase price in cash Sc a mtge. 
bond on the property for the balance. 

B. sold the property for the stipulated 
amount, but without the knowledge 
or oonsont of A. obtained Sc retained 
a commission from the purchaser for 
raising the bond : — Held : such com- 
mission was a secret profit, & B. in 
concealing it had acted dishonestly 
towards A. — Bevin v. Levy, (19171 
T. P. D. 702.— S. AF. 


se. Agent receiving present.) — 

Disclosure, after completion of a sale of 
laud, by the vendor to certain directors 
of a purchasing co., who were ooa- 
comed In the negotiations for the pur- 
chase, of his Intention, afterwards 
carried out, to make a money present 
to the purchaser’s manager Sc agent, 
who took the principal part in the 
negotiations. Sc assent thereto by such 
directors, is not effective to prevent 
rescission on the baysis of secret profit 
to the agent if the vendor has, prior 
to the completion, secretly led the 
agent to expect that he would receive 
a substantial sum in the event of the 
sale being completed, A: it is immaterial 
that the vendor’s motive was to a 
large extent to recoup the agent for 
out - of - pocket expenses. — Bendigo, 
ETC. Co. V. CusmsQUAM, (1919] V. L. R. 
387.— AUS. 

•I. Agent entering into conlrcwt 

with principal.] — If an agent, without 
disclosing that be is the person dealing, 
himself enters Into a contract with 
his principal, the latter on discovering 
the fact can have the transaction sot 
aside. & It Is immaterial whether there 
has been fraud or not, or whether 
the transaction is advantageous or 
otherwise to the principal. — Achutha, 
Naidu V. Oaeijcy, Bowden Sc Co. 
(1922), I, L. R. 45 Mad. 1005.— IND. 

8g. Agent for sale artificially 

inflating rafes.}— An agent for sale of 
goods cannot, while actually selling 
or making settlements oo foot of such 
transactions, make any secret profit 
for himself, or for persons with whom 
he is associated, by artificially inflating 
the rates Sc then settling on the basis 
of those rates. — Matsea Dab-Jaqan 
Nath v, Jiwan Mal-Gian Ghand 
(1927), 1 L. R. 9 Lah. 7.— IND. 

1581111. .] — ^There are cases 

where an agent is entitled to retain 
profits, such as (1) whore the con- 
nection between the agency & the 
profit is aooidentai. (2) wboro the trans- 
action producing the profits is outside 
the scope of the agency & no conflict 
between duty Sc interest artsos, (3) 
where the principal on account ot his 
clear knowledge is deemed to wfidvo his 
right to profits by his implied consent. 
— Union Government v. Chappell, 
[19181 0. P. D. 462.-8. AF. 

1581 iv. — ^.J— Pltf. signed a 

written agreement by which ho agreed 
to pay deft. 2| per cent, on £2,500 
it deft, sold prop^y for that sum. Sc 
authorised deft, to l^ep any amount 
paid for the property in excess of that 
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sum. Pltf. claimed a refund of the 
commission retained by the agent oo 
the ground that he had secretly ob- 
tained a commission from tlie pur- 
chaser. Tbo commissiou obtained by 
deft, from the purchaser, who had to 
pay casii to pltf., was for raising loans 
to enable her to pay the seller; — 
Held : as the commission obtained 
from the purcha-ser by deft, was 
not a oomirilsfdon on the price, but in 
respect of an entirely different trans- 
action, his conduct was perreetJy 
honest. Sc he had not forfeited his 
right to be paid a commission by pltf, — 
Stanton V. Hemphret, [10231 E. D. L. 
419,— S. AF. 

1589 i. BemeMes of principal — 

Principal may repudiate transaction — 
Nf4 after affirming transaction. 1 — U nion 
Government v. Chappell, (19181 

C. P. D. 462.— S. AF. 

1590 Vi. 

r. Bim.ER (N. S.), [1929] 1 
62.— CAN. 


PART Vm. SECT. 2, SUB-SECT. 14. 

1694 iii. .y-Hcld: pltf. could 

not recover any oommisslon, because 
he was in a position where his interest 
was opposed to that of his principal, 
so that he had a temptation not to 
perform faithfully his duty. Sc failed 
CO disclose the faces. — D’A rcy r. 
Land (1920), 47 N. B. R. 203 ; 62 

D. L. R. 600.— CAN. 

1694 Iv, .] — Pltfa. sued to re- 
cover five Victory Bonds, or the pro- 
ceeds thereof, banded by them to deft. 
H., a roai-estate agent, In payment of 
the purchase-prioe of property owned 
Jointly by the defts. Pltfa. alleged that 
H., knowing that they were relying, 
because of inexperience, on bis advloe 
had induced them to give him the 
bonds for investment In the property 
without disclosing his Interest therein, 
Sc the ground pressed on the ot. for 
their return was that a fiduciary 
relatiouahip arising from agency existed 
between them & H. which put him 
under the burden of establisnlng the 
perfect fairness of the transaction, 
althongh it was nowhere distinctly 
alleged that they had employed him 


his toter^ in the properir before 
the sale. The dismissal of the ootton 
was, therefore, upheld. — Hsndebbok v, 
Hamilton, (1929] 1 D. L. R. 721 ; I 
W. W, Ii. 888 ; 88 Man. L. R. 67.- 
CAN. 



VoL L— Agency. Oaces 1WA--I688a. 


iCOa. AM, Annotation: — ^Apld. Be A Debtor, 
[1927] 2 Ch. 867. 

1607. Add. Annotation: — Apld. Be A Debtor, 
[1927] 2 Oh. 367. 

1608a. .] — A hotel broker, who is acting 

as the vendor*8 agent for rewc^rd, is not en- 
titled to enter into a second agency of the 
like kind on beh<df of the purchaser, unless 
this arrangement is assented to with full 
knowledge by the original princip^. — PuiiL- 
wooD V . Hubley, [1928] 1 K . 498 ; 96 
L. J. K. B. 976 ; 138 L. T. 49; 43 T. L. R. 
746, O. A. 

Annotation : — Refd. Hairods. Ltd. v. I«emon. [1031] 2 K. B. 

167. 

1608b. Although no pecuniary loss to em- 

ployer.] — (1) An English information will lie 
against a servant employed by the Crown in 
making condclential inquiries, in respect to 
secret profits alleged to have been made in 
the course of his employment. (2) The rule 
as to secret profits is applicable in sjpite of the 
fact that no pecumary interest of the 
employer is involved. — ^A.-Q. v. Godbabd 
( 1929), 98 L. J. K. B. 743 ; 46 T. L. B. 609 ; 
73 Sol. Jo. 614. 

1616. Add, Annotation : — As to (2) Gonsd. Harrods, 
Ltd. V . Lemon, [1931] 2 K. B. 167. 

Add, Annotation : — Generally^ Gonsd. A.-G. 
V , Goddard (1929), 98 L. J. K. B. 743. 

1623. Add, Annotation : — As to (2) Apld. A.-G. v, 
Goddard (1929), 98 L. J. K. B. 743. 

1626. Add. Annotations: — Gonsd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas. 19 ; Fenton 
Textile Assocn. v. Thomas (1929), 46 T. L. B. 


264. Refd. Be HaU & Pirn (1927), 137 L. T. 
686 . 

1626a. Grown servant.] — A.-G. v, Goddaed, 
No. 1008b, ante. 

1627. Add, Annotation: — As to (1) Gonsd. Calico 
Printers’ Assocn., Ltd. v, Barclays Bank 
(1931), 146 L. T. 61. 

1632. AM, Annotations : — As to (1) Gonsd. Rhodes 
V. Macalister (1923), 29 Com. Cas. 19. Refd. 
Taylor v. Oakes, Boncoroni (1922), 127 L. T. 
267. As to (2) Gonsd. A.-G. v. Goddard (1929), 
98 L. J. K. B. 743. Refd. Adams v, Morgan, 
[1923] 2 K, B. 234. As to (3) Refd. Bamsden 
V, David Sharratt A Sons (1930), 36 Com. 
Cas. 314. Generally, Refd. Harrods, Ltd. v. 
Lemon, [1931] 2 K. B. 167, 

1635. Add, Annotaticms Apld. Alexander v, 
Webber, [1922] 1 K. B. 642 ; Re A Debtor, 
[1927] 2 Ch. 367. 

1636. AM, Annotation : — ^Apld. Re A Debtor, 
[1927] 2 Ch. 367. 

1638. Add, Annotation : — Generally, Refd. Be A 
Debtor, [1927] 2 Ch. 367. 

t638a. .] — Pltf. agreed to purchase a 

motor car from deft., & in accordance with 
the agreement he paid a deposit. Pltf. 
afterwards purported to repudiate the con- 
tract, wrongfully, as the judge found. 
During the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
ins exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
was entered into deft, had promised, without 
the knowledge of pltf., to give pltf.’s chauffeur 
a share of the profit on the sale of the car if 


gj, Aoeru to raise TTumeyadvanc- 

ing mm htmaeif .] — Under a contract 
between a principal & a financial ai?ent, 
by which the a»ent ofrroes to raise 
Bumfl of money for the principal upon 
first Sc second mtgee., at stated rates 
of intorost, of the priaoi pal’s land, 
it is not illegal for the agent to find the 
money himself, unless there is a special 
stipulation to the contrary ; the .fact 
of the rates of Interest being specified 

E revents a conflict of interest Sc doty 
i the agent. — Dax-oety v. Gray, 
[19191 V. L. R. 686.— AUS. 

m i, .1 — The rules applicable 

to agents for the sale of land do not 
apply to a middlemen employed merely 
to bnng the vendorft purchaser together 
to en{u>1e them to make their own 
bargain; noithersuoh a middleman nor 
the vendor is obliged to inform the 
purchaser of the payment by the vendor 
of a ooxnmission for introducing the 

! purchaser. — Clark v, Hrpworth, 
1918] 1 W. W R. 147 ; 39 D. L. R. 
i95: 66 S. C. K. 614.— GAN. 

m 11. .1 — Smith v, Comtois, 

119271 4 D. L. R. 832 ; 11927] S. O. R. 
690,— CAN. 

m ill. .] — The fact that an 

age^ employed by one person to effect 
am exchange of proi>ertles is, after 
bringing it about, rewarded by the 
other paurty for doing so does not in 
itself constitute him uie agent of the 
latter, though it may be some evidence 
that he was. — Brovby v. Bull (Alta.), 
[1927] 4 D. L. R. 992; [1927] 3 

W. W. B, 613.— CAN. 


sk. — Agent havina option to pur- 
chose.] — OUNKINO V, LUSBT <No. 1) 
(19221, 68 B. L. R. 89 ; 65 N. 8. B. 
U: affd.. 11936} l D. L. R. 101.— 
CAN. 


sL Partner of agent to buy one of 
trustee vendors — Purchaser suffering no 
domope.}— WooLWOBTH <F. W.) Co., 
Ltd. V. POOLKT (1996), 85 B. O. R. 
386,— CAN. 


PART VIII. SECT. 2, SUB-SECT. 14. 

1694 lii. .] — The rule that where 

an agent for the sa'e of land is, without 
the knowledge of his principal, to 
receive a oominission from the pur- 
chaser he cannot recover a commission 
from his principal applies to the case 
of am exchange of properties even 
though the two owners have listed 
them with the saune agent. — O liver 

V. Kmsp, [1929] 4 D. L. R. 1045 ; 3 

W. W. R. 369 ; 88 Man. L. R. 310.— 
CAN. 

1699 i. Joint adventurers.] — Gbosch 
V. Loveridge, Smith v, Lovebtdqe 
(O nt.), [1930] 1 D. L. R. 309.— CAN. 


acted as agents for pltf. to collect the 
routs & to do the nccossaury repadre to 
her property. Defts. were originally 
appoiuM in 1908, & up to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs vard, did the repairs them- 
selves, Sc charged the “ usual trade 
prices,’* which Included a profit. 
Quarterly statements of account were 
regularly fundshod by defta. to pltf. 
from the commoucemeut of the agency. 
Pltf. claimed to have the atccounte 
reopened on the ground that she had 
been charged a secret profit by defts. 
on the repairs executed by them In 
addition to their commission ; — //eld : 


PART Vni. SECT. 2, SUB-SECT. 15.— 

A. 

1601 i a. .] — If the agent for the 

vendor in a sale of real property 
receives commission from the pur- 
chaser also, the vendor is entitled to 
recover the amount of such com- 
mission from the agent, notwith- 
standing that the sale of the property 
has been completed. — P oster v. 
REAUMEjl924i2 D, L R. 961 ; revsg., 
[1923] 4 D. L. R. 61 ; 64 O. L. R. 246. 
—CAN. 

1608 vi. .] — Where an agent 

accepted commission from both parties 
Sc in consideration thereof his principal, 
since deoeased, signed an agreement to 
pay the agent a reduced commission : — 
field/ the makiog of the agreement 
being proved Sc corroborated by Its 
production. Evidence Act, R. 8. O., 
1927, does not require corroboration 
of the disclosure, — Baylry v. Tritsts 
S c Guarantee Co., Ltd,, il981] 1 
D. L. R. 500 j 66 O. L. K. 254 ; affg,, 
[10301 3 D, L n. 625 ; 66 O. L, R, 
315.— CAN. 

PART VIU, SECT. 2, SUB-SECT. 15.— 

B. 

am. Agent to do reifMiirs— Apenf doing 
work hirnseU’}— Defts., house-agents. 


as pltf. knew & approved of the repair 
work being executed by defts.. Sc defts. 
had made siifflcient disclosure to pltf. 
that they were charging a profit. Sc 
the charges were not shown to have 
been unfair or unusual, pltf. was not 
entitled to have the accounts re- 
openod. — B herrahd v. Barron, [1923] 
1 I. R. 21.— IR. 

PART VIII. SECT. 2, SUB-SECT. 15.— 
D. 

1636 Ui. ] — Any secret benefit 

given by one contracting party to the 
agent of another with the intention 
m Influencing his mind in favour of 
the donor is a bribe, which entitles 
the other contracting party to claim 
to set aside the contract. — D avies v, 
Donald, [19281 C. P. D 295 — AF. 

1636 iv. .J — ^A private orrango- 

ment between an agent on a commission 
basis Sc an employee of his principal 
whereundor the agent is to give the 
employee a rebate on certain of his 


commissions Is ground for repudiating 
the contract ; unless, possibly, where 
it can be shown that the arrangement 
did not conllict with the principal's 
interests. — CJouTTS v. Acme Manu- 
KAOTURINO CJO., Ltd., [1931] 3 D. L. R. 
440; affd., [1931] 3 W. W. R. 273 ; 
J D. L. R. 803 ; 40 Man. L. R. 9.— CAN. 
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Oases 1688a — 1670a. English and Empike Digest SuppLSMEin'. 


pltf, bought it. On the ground of that secret 
arrangement the oxors. now sought to avoid 
the contract & to recover the deposit : — 
Held : the surreptitious dealing between 
deft. & pltf.*s chauffeur was a fraud on 
pltf. ; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it ; & they were entitled 
on the ground of the fraud to avoid the con- 
tract & to recover the deposit. — Alexander 
t;. Webber, [1922] 1 K. B. 642 ; 91 L. J. 
K. B. 320 ; 126 L. T. 512 ; 38 T. L. B. 42. 

1640. Add, AnnoMion : — Generally ^ Refd. Re A 
Debtor, [1927] 2 Ch. 307. 

1640a. .] — A. employed L. as his agent to 

negotiate a loan for him with a money-lender. 
B., a money-lender, lent A. £60 on his pro- 
missory note for £100. &, without the know- 
ledge or consent of A., paid L. a commission ; 
— Held : the payment of the commission to 


L. by B. rendered the contract voidable, if 
not void, against A . — Be A Debtor (No. 22^ 
of 1927), [1927] 2 Ch. 367 ; 96 L. J. Ch 381 ; 
137 L. T. 607 ; [1027] B. & C. B. 127, C. A. 

1643* Add, Annotations Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas. 19. Refd. Re Hall 
& Pirn (1927), 137 L. T. 686. 

1640. Add, Annotation: — As to (1) Refd. Weiss, 
Bihelier &, Brooks v. Farmer, [l^^^l f B. 
226. 

1662. Add, Annotation : Bradford Price 
(1923), 92 L. J. K. B. 871. 

1664. Add, Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1669. Add, AyinotaJion : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1670. Add. Annotation: — Refd, Howard Houlder 
V, Manx Isles S.S. Co.. [1923] 1 K. B. 110. 

1670a. — .]— Pyke V, Day (1844), 2 L. T. 

O. S. 286. 


PART Vlll. SECT. 3, SUB-SECT. 1.— A. 

1664 xiv a. .J — Pltf. not allowed 

to recover commission on exchange of 
deft. ’a land, as there was no agree- 
ment in writing to pay such com- 
mission as required by Alberta Stat. 
1906, o. 27. — Nunneley’ v. BLAvr, 
119191 2 W. W. R. 699 ; -17 D. L. R. 
254.— CAN. 

1664 xiv b. .3 — Alberta Stnt. 

1906, c. 27, applies only to the case of 
a vendor’s agent & does not apply to 
a commission or other remuneration 
claimed by a purchaser’s agent. — 
PoiTER ». Landex, 11920J 3 W. W. R. 
1075.— CAN. 

1664 xiv 0 . .3 — Under an oral 

agency agreement an agent claimed 
commission for selling at a lump sum 
certain property. Shortly before the 
trial, Alberta Stat. 1906, c. 27, was 
amended: — Held: (1) the amending 
Act did not apply to an agreement 
made before its passing ; (2) the agent 
was entitled to compensation, fixed 
at the commission rate on the fair 
proportionate value of the goods, for 
sale of the chattels, — Filteau & Dk 
RouesY !?. Nesbitt, 11920] 2 \V. W. U. 
692 ; 53 D. L. 11. 514 ; 15 AlU. L. R, 
522.— CAN. 

1664 xiv d. .] — An agreement for 

the exchange of lands was on a principal 
form on one side of a sheet of paper, 
but in tAvo parts, the one called the 
offer & the other the acceptance, the 
one being placed immediately above 
the other ; the lower part only was 
signed by deft., & the upper was 
signed only by the person with whom 
deft, was making the exchange. The 
upper part contained a clause by which 
the person signing was to pay “ the 
regular commission *' ; & the lower 

part, signed by deft., contained the 
words : *’ I agree to pay a commission 
on $26,000 at 2i per cent *’ on execu- 
tion of the agreement to pltf : — Held : 
the agreement to pay pltf. a commis- 
sion did not satisfy Stat. Frauds, 
8. 13, as enacted by 6 Qeo. 5, c. 24, 
8. 19, 6c amended by 8 Geo. 5, c. 20, 
8. 68, for the agreement was not In 
writing separate from the sale agree- 
ment, & an action for the commission 
could not be maintained. — Davis v. 
Bkogs (1919), 46 O. L. R. 169; 17 
O. W, N. 63.— CAN. 


1664 xiv e. .3 — Held : the agree- 
ment to pay a commission, in order 
to be separate from the sale-agree- 
ment, need not be on a separate piece 
of paper, — HAYaARTii v. Webb (1923), 
54 O. L. R. 172.— CAN. 

1664 xiv t. .J — SlLVERXlAN V. 

Lkgkeb (1919), 45 O. L. R. 107 ; 47 
D. L. n. 713 ; 16 O. W. N. 278.— CAN. 


1664 xiv g. .] — Held : an addi- 

tion to Stat. Frauds was not retro- 


spective, & was no bar to an action 
ba.«>ed upon an agreement not in 
writing entered nto before its enact- 
ment. 

An Act which (s a bar to an action 
to recover an agent’s commission unless 
the agreement therefor be in writing 
is also a liar, where such agreement is 
not in writing, to an action by him 
to recover tlamages from his prUiclpal 
for preventing him from earning the 
conimLs«Ion. — Smith i?. Upper Canada 
COIJ.EOE, 11921) 1 W. W. n. 1154: 
67 D. L. R. 648 ; 61 S. C. K. 413.— CAN. 

1664 xiv h. Comtmdion of 

aftrcenient.y—MrlsTYnK & Co. v. Law, 
ri918] 2 W. W. R. 3.69 ; 13 Alta. L. R. 
273 ; 40 D. L R 231.— CAN. 

1664 xiv j. -.1 — Land Agents 
Aft, 1912, 8. 13, prevents a land agent 
from recovoiing commission under an 
oral agreement extending the period 
fixed for his authority by the document 
creating it, — Hooper Anderbon 

(Edward) & Co., Ltd.. 11918] N. Z. 
L, IL 119.— N.Z. 

1664 xiv k. .3 — Land Agents 

Act, 1912, H. 13, covers every action 
for remuneration for or in respect of 
the sale of land : & the fact that an 
agent is not employed to sell land but 
only to find a purchaser docs not 
exclude the operation of the sect. — 
Hooper v. Anderson (Edward) & 
Co., Ltd. (No. 2), 11919] N. Z. L. R. 
6.6.— N.Z. 

1664 xiv 1. The effect of 

Land Agents Act, 1912, s. 13, is to 
prevent the agent from recovering his 
commission by action. — Glasgow v. 
Hood, [1920] N. Z. L. R. 580.— N.Z, 

1664 xvi a. .] — McLaugii- 

UN & Co. V. Birkb, [1925] 3 D. L. H. 
968 ; 11 9253 S. L. R. 690.— CAN. 

1664 xxi. j4peni aciing for 

syndicate — Also member of syndicate .} — 
— Where an agent is interested himself, 
along with others, lii a transaction 
which is being carried through by him, 
he primd facie is not entitled to charge 
iiis CO -ad venturers any commission. — 
Glasgow v. Hood, 11920] N. Z. L. K. 
586.— N.Z. 

1664 xxii, Soldier Settlement 

Act, 1919 (c. 71), s. 61.]— A real estate 
agent entitled to his commission on a 
sale made before the coming Into 
operation of the above Act. — Row- 
lands & Johnstone v. Holland 
(1920), ,63 D. L. R. 652.— CAN. 

1664 xxHl. .3— Deft, listed 

lands with pltf. for sole, & pltf. negoti- 
ated with tJiree soldiers, although, 
apparently, pltf. did not get Into 
touch with the soldiers until after 
July 7, 1919, when the above Act 
came Into force. Eventually the land 
was sold direct by the Soldier Settle- 
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ment Board to the soldiers & pltf. 
claimed commission from deft. : — 
Held : pltf. not entitled to commission. 
—Todd v Potvin, 119221 1 W. W. R. 
479 ; 63 D. L. R. 233 ; 17 Alta. L. R. 
226.— CAN. 

1664 xxiv. Lands wore 

listed with the Soldier Settlement 
Board at the specified price of 13,800. 
Deft, agreed to purchase at 13,800. 
The Board refused to pay more than 
$3,200. Deft, then an-anged wdth 
the owner that the latter should trans- 
fer the lands to the Board for 13,200, 
which was subsequently done, & he 
agreed to give, & did give hts promissory 
notes for the differeneo as part of the 
consideration & as in Increase In price : 
— Held : the above sect, did not apply. 
— Fuiweb V. Sanderson, [1922] 3 
W. W. R. 464.--CAN. 

1664 XXV. .] — In older to found 

a legal claim for commission there 
must not only be a causal, but also a 
contractual, relation between the 
Introduction & the ultimste trans- 
action of sale. Where there is no 
employment to sell express or implied, 
there can be no claim to remuneration. 
— Weeden V. Turner (1922), 68 
D. L. R. 748 ; [1922] 3 W. W. U. 623. 
—CAN. 

1664 xxvi. .3 — Morris v. 

Walton (1914), 28 W. L. R. 647 ; 18 
D. L. U. 655 ; 24 Man. L. R. 361.— 
CAN. 

1664 xxvii. .] — Ecclestone r. 

Union Mining & Milling Co., [1932] 
3 D. L. U. 514.— CAN. 

1669 i. Contract may he express 

or implied,] — In an action to recover 
remuneration on a quantvm meruit 
basis for procuring a purchaser for 
deft.’s oil leases ; — Held : although 

E ltf. had at first acted as a volunteer on 
is own initiative, the benefit of pltf.'s 
introduction of the purchaser had been 
completed at deft.^s implied request, 
& since deft, had accepted the purchaser 
& profited by pltf.’a services, pltf. was 
entitled to bo remunerated on the 
ground of an implied contract to pay 
therefor. — Johnson v, Forbes, [1931] 
2 W. W. R. 819; 2 D. L. R. 940; 
reosd. (1932), 1 D. L. H. 219; [1931] 
3 W. W. n. 757. 

1671 viil. .)— In the 

absence of an express oontra:ct as to the 
commission which a real estate agent 
Is to receive, he Is entitled to a reason- 
able remuneration having regard to the 
circumstances of the particular case. 
The fact that the agents in a certain 
town have established a custom among 
themselves as to the rate of com- 
mission, docs not render such custom 
binding upon those who do business 
with them in the absence of notice, 
express or implied, that the charges 
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1688. Add. Annotation : — fixpld. 6c Dlstd. Patent 
Oaetinpre Syndicate v. Etherington, [19191 2 
Oh. 264. 

1687a. Commission on sale.] — (1) Although 

commissions on sales are usually paid by the 


vendor, an express bargain may throw the 
commission upon the purchaser. 

(2) Where an agent is employed to make 
inquiries about a particular business with a 
view to his employer’s lacquiring it, on the 


for their services are to bo based on 
such custom. — Q abland e. Newman 
(1025), 66 D. L. R. 770 ; 32 Man. 
li. R. 1 ; [1922] 1 W. W. R. 867.— CAN. 


1671 ix. When implied 

contract negatived,] — Deft, ad veiled 
his busineBS for sale in a local news* 
paper. The following day pltfs., 
navlng seen the adverusement, called 
on deft. & Inquired the price. Pltfs. 
then entered Into oommunlcatlon with 
A., who ultimately bought the business i 
— Held: deft, had never considered 
that he was employing pltfs. to act as 
his agents, & pltfs. had failed to prove 
any Implied contract by deft, to 
remunerate them, — Chapplb v. Moss, 
[1020] 22 W. A. L. R, 74.-~AUS. 


1871 X. .] — Pltf. was 

asked by defts. to find a purchaser for 
a wagon. Sc he succeeded in intro- 
ducing to defts. H., who bought the 
wagon from them. Defts denied that 
it was agreed that pltf. should be paid 
a commission, but it was admitted 
that they knew that he received com- 
mission for wagons sold by him. H. 
stated that he was sent to defts. by 
pltf. & would not have bought the 
wagon if ho had not been persuaded by 
l»lti. to do so : — Held : an agreement 
to pay commission was implied. — 
Nicholas c. Dumoulin (1919), 46 
D. L. H. 687.— CAN. 

1671 xi. .] — ^An im- 

plied contract to pay a real e«»tate agent 
a commission for his services if he 
found a purchaser for a property la 
negatived by the fact that the owner 
refused to list the property with him, 
although she gave him the terms upon 
which she was willing to sell. — T olley 
Sc Co. V, 8EUCB (1922), 63 D. L. R. 
002.— CAN. 


1671 xil. .]— It Id 

not a general principle of law that 
whenever a man, having found out 
from the owner of property the terms 
upon which it can be sold or loosed, 
produces a third party who will buy 
or lease on those terms, he thereby Sc 
without more entitles himself to pay- 
ment of a commission by such owner. 
There must be, in addition to this, an 
intimation to the owner that a com- 
mission would be expected from him 
In the event of a sale or lease being 
eilected upon the terms stated. The 
intimation of expectancy of a com- 
mission not negatived by the owner who 
permits the other to go to the trouble 
of finding a cuHtomor in the expecta- 
tion of earning a oommi-sslon, may well 
be a fact from which a proiniseto pay 
a commission may bo inferred. A 
mere volunteer who acts as a go- 
between between buyer Sc seller Sc 
ultimately produces a sale cannot upon 
that fact alone found a legal claim for 
commission, nor can a third party, 
who acting for a possible purchaser, 
obtains from a property owner terms of 
sale or lease. Sc thus brings about a 
completed transaction upon those 
identical terms, legally claim a com- 
mission from the owner in the absence 
of some promise to pay a commission, 
cither express or implied. — Chambek- 
LIN V, Maw (1922), 68 D. L R. 754 ; 
[19221 1 W. W. R. 299.— CAN, 


1679 iv. Out of what fund pay- 

ab2e.1— The agent is entitled to pay 
himself bis oommlsslon out of any 
money paid to him by his principal, 
without any appropriation by the 
latter. The right, however, does not 
extend to any sum paid to the agent 
by some third person on behalf of the 
prlnoipal.— Glasgow e. Hood, [1920] 
Z. li. R. 686.— N.Z. 


J.S. 


1679 V. Deposit on sole of 

land .] — ^A licensed land agent, who does 
not hold from his principal a written 
authority to sell. Sc who, having 
effected a sale of his principal 's land, has 
received from the purchaser, without 
bis principal’s knowledge, a deposit, 
is not entitled to retain thereout his 
commission. — Smith v. Bason, [1921] 
N. Z. L. R. 467.— N.Z. 

1679 Vi. .3— When a 

deposit on a sale of land is paid to a 
land agent ho must pay it over to him 
on demand, subject to the agent’s 
right to apply the same in payment of 
expenses, commission, or other charges 
incidental to the sale ; but com- 
mission which is made irrecoverable 
by law is not a just allowance deduct- 
ible by the agent. — Buchanan v. 
Samson, [1922] N. Z. L. R 558.--N.Z. 

•n. Amount of remuneration — Sate oj 
morigaged property — As if free from 
ineuuibroncss. l—Iiesp. placed a fann 
in the hands of appltis. for sale or 
exchange Sc undertook, should a sale 
or exchange be effected by them, 
to pay commission at specified rates. 
Applts. found a purchaser for the 
property 8c an agreement was executed 
whereby reap, agreed to sell the 
property “as tf free from incum- 
brances.” Applts. sued for com- 
mission on the full value of resp.’s 
property unincumbered, but the magis- 
trate hold them entitled only to com- 
mission on the value of the equity 
of redemption : — Held : oommisRion 
wafl paynolc on the gross price of the 
property sold. — Knyvett Sc Pratt v. 
Suited. [19181 N. Z. L. R. 53.— N.Z. 

so. Necessity for compliowe with 
Land Agents Act, 1922. j— Pltf., who 
was a land agent, received lust njotlons 
from deft, to sell deft. *8 property, & 
obtained a buyer at the price 
authorised, w'ho paid pltf. a deposit 
of £200. On the same day that pltf. 
sold the property deft, sold it to another 
buyer Sc In effect repudiated the con- 
tract of sale effected by pltf. on bis 
bobalf. On the repudiation of tho 
contract pltf. utilised the deposit of 
£200 received from his purchaser In the 
purchase of another property by the 
first buyer. Pltf. notwithstanding that 
he did not forward the deposit, with the 
signed contract, to deft., less his com- 
mission, sued deft, for commission on 
the sale. Deft, applied for a nonsuit 
on tho ground that pltf, had not com- 
plied with the provisions of Land 
Agents Act, 1922, s. 8, deducting Ids 

commission from the deposit, & 

banding the balance to deft. The 
magistrate having nonsuited pltf. : — 
Held : sect. 8 deals with the applica- 
tion of tnist moneys Sc If the deal was 
going through it was the duty of pltf. 

agent to act in compliance with it, 
but if the deal was not going through, 
if there had been repudiation as the 
ma^trate found sect. 8 had no 

apimeation. Pltf. was accordingly 

entitled to payment of his commission. 
— Ballantyne V. Cloutt (1927), 29 
W. A. L. R. 93.— AUS. 


1684 ia. .] — Hamel v. 

Patenaude, [1925] 4 D. L. R. 1071 ; 
[1926] S. O. R. 493; reuM., [1925] 4 
D. L. R. 577 ; Q. R, 35 K. B, 333.— 
CAN. 

1684 vt .] — A distributor 

of machinery wrote its agent with 
reference to a proigaective sale at 
31,200 08 follows ; “ Your commission 


10 per cent, if we finance, 25 per cent, if 
you handle cash basis *’ ; — Held : the 

S hrase ** handle cash basis ** could not 
e given an allegod trade meaning that 
the agent should buy from his principal 
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Sc resell to the prospective purchaser Sc 
assume full responsibility to him. — 
Then WITH. Ltd. v. Jarvis Electric 
Co., Ltd. (B. O.), [1929] 4 D. L. R. 400 ; 
2 W. W. R. 489.— CAN. 

1684 vii. .] — A real-estate 

agent having earned a commission for 
procuring a purchaser of fann lands 
entered into an agreement with the 
vendors by which they undertook to 
pay Mm part of the commission in cash 
and a percentage of the balance each 
year ” as it is paid off by the purchaser 
on the contract.” Nothing was stated 
as to what would happen should the 

S UTobaser fail to make his payments or 
' the vendors should determine the 
contract. The vendors, having become 
dissatisfied with the purohOHer, deter- 
mined the contract of sale by agree- 
ment with the purchaser : — Held : the 
agent was entitled to rcicovcr the full 
amount of the commission. — L evenick 
V. Eddy & Eddy, 11931) 2 W. W. R. 
771.— CAN. 

1684 viil. .] — Pltf. who as 

agent for defts. bad procured a pur- 
chaser on the crop-payment plan for 
two sections of land owned by defte. 
agreed in uTiting to .accept $1,280 as 
Ms commission, payable, as to $500 
thereof, on Nov. 1, 1930, ” If N. (the 
purchaser) farms under said purchase 
agreement, & delivers your grain,” &. 
as to tho remaining $780 ” In the fall 
of 1931 under the same conditions of 
N. farming, & delivering the ewp to 
you tho same as 1930.” Pltf. had 
recommended N. to defts. as a man 
fit Sc competent to perform his contract 
with thorn, but in tbe faU of 1930 bis 
position was such that ho was unable 
to carry on &, in consideration of a 
qnit-clalm deed, he was released from 
Ms contract. He had farmed the land 
in 1930, Sc delivered one-half share of 
the crop harvested by him to defts., 
but ho did not summeif allow according 
to tho terms of the contract, or pay the 
-taxes or tho Interest on the mipald 
purohase-money, & he negligently 
allowed 125 aert^s of standing crop to 
go to waste : — Held : the condition 
of pltf.’s right to the commission was, 
not merely tho pui-chaser’s delivery of 
deft.’s share of the grain grown on 
the land ; but also his farming the 
land In accordance with the terms of 
Ms purchase agreement. Sc, as he had 
not done so In 1930, pltf. was not 
entitled to the $500, nor to the 
additional $750. — Broatch v. Ver- 
mont Loan Sc Trust Co., [1931] 2 
W. W. 11. 775.— CAN. 


sp. Action fur commission on sale — 
Defence denying sale — Effect .] — ^When 
in an action for commission on a sale 
the principal’s pleadings deny the 
agreement for sMe, such denial in- 
dicates his repudiation of the agreement 
to pay the agent, &, under the doctrine 
of anticipatory breach, the latter, on 
proving Ms right to the commission, is 
entitled to judgment for the whole 
amount thereof, even though under 
the agreement it was to be paid In 
instalmonte at dates which are yet in 
/ufiz-re.—H ANTON v. Stedman, [1925] 
1 W. W. R. 642,— CAN. 


gq. Tariff rate of Estate Agents 

InsiUuU .] — PLBIN Sc Co. V. Jacobson 
& Son, [1928] App. D. 25. — S. AF. 


sr. Commission — Meaning of .] — The 
word “ commission ” may quite pro- 
perly, both from a legal & commercial 
point of view, bo employed as denoting 
a lump sum wMob represents no 
percentage on anything. — Campbeu^ 
tj. National Trust Co., Ltd., [1931] 
I W. W. R. 466 ; 1 D. L. H. 705.— 
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terms of his being paid by the purchaser a services are really instrumental in bringing 

commission on the purchase price if business about the transaction. — Bow's Emporium 

is transacted, &: where the parties are brought Hjtd, v. BRJarrr (A. R.) & Co., Ltd, (1927). 

together through his agency, he is entitled 44 T. L. R. 194, H. L, 

to commission, even where the actual pur- 1699a. Agent for sale of lottery ticket— Sale by 
chase is ultimately effected through the inter- principal.]— Nash v. Shepheard (1031), 75 

vention of another agent, provided that his Sol. Jo. 331. 


PART VIII. SECT. 3, SUB-SECT. 1.— 

B. (a). 

1693 vii. .1— A Bale of land 

directly by the owaer. after it had been 
listed for sale with a broker, does not 
entitle the latter to his commission, 
merely because it happened to be sold 
to a purchaser with whom ho had 
negotiated in a previous transaction. — 
Gilbert Brothers e. McDill (1917), 
36 D. Lr, P. 324.~-CAN. 

1693 viii. . ] — Whore a person 

discovers that another is considerinK 
the purchase of a piece of land & then 
ascertains from the owner that he will 
sell 8c pay a commis.sion, but does not 
afterwards communicate with the 
prospective buyer, & the latter & the 
owner complete the sale themselves, 
there is no commission payable by the 
owner, — Lanotono. Nicholson, [1918] 
I W. \V. K. 908.— CAN. 

1693 ix. .) — ^Ati agent for the 

sale of coal who had merely inter- 
viewed a customer & notihod his 
principal that he had done so : — Held : 
not entitled to a commission on an 
order given about two months later 
direct to the principal, & after an 
inspection of the coal by the customer. 
— Bond v. Sturokon Consolidated 
CoLLiERiKS, Ltd., [1918] 2 W. W. R. 
912; 41 D. L. R. 147.— CAN. 

1093 X. .] — In the absence of a 

spectai agreement that he is to be 
remunerated if he does not And a 
purchaser, the agent is not entitled to a 
commission where the owner sells to a 
puixjhaaer whom lie himself lias found. 
Where the owner found the person who 
subsequently purchased, although the 
agent subsequently spoke to the same 
psrQon, the agent was not allowed the 
coinmiHsion. — ^B arager v. Wallace, 
[1919] 2 W. W. R. 858 ; 48 D. L. R. 
158 ; 12 Sask. L. 11. 301.— CAN. 

1693 xi. .] — Where an agent 

spoke to one about (Wtain land & 
the latter refused to buy, but some 
time aftenvards, liearing through 
another channel that the land could be 
rented, went to the owuer’e place fur 
the purpose of renting it & was Induced 
bv the owner to buy it ; — Held : the 
agent was not entitled to commission. 
— Tavlor V. Rabbitts, [1920] 1 

W. W. 11. 1024 ; 63 D. L. R. 69 ; 13 
S-osk. L U. 198.— CAN. 

1693 xii. .1 — Deft, desired to 

acquire or gain control of certain 
shares in a co. Pltf. outlined to him 
a plan, & for carrying out the arrange- 
ment oTie*third of the shares were to be 
given to pltf. Pltf. worked on the 
undertaking & made considerable 
progress, but before the scheme was 
carried out deft, obtained what he 
wanted in other ways & without 
making use of pltf.'s services : — Held : 
pltf. could not recover the agreed 
commiaaion. — MacIntyre ©. Miller 
(1922), 70 D. L. R. 218; [1922] 3 
W. W. R. 529.— CAN. 

1693 xili. .] — As a general rule 

& in the absence of any stipulation 
to the contrary a principal, who em- 
ploys a hou^^e agent on couj mission to 
flna a purchaser for a house, retains 
the right as against the liouse agent 
of selling the house to a tldrd party, 
who has not been introduced by the 
house agent directly or through another 
agent at any time before a proper oiler 

brought to him by the house agent. 
If bv so soiling ho prevents the house 
agent from earning Ids proper com- 
mission ho is not llaldo in damages, for 
the act of selling is a rightful act os 


against the house agent. — B oose v. 
Zekderberg & Duncan, I19181C. P. D. 
283.— S. AF. 

1693 xiv. .] — An auctioneer 

was employed to sell property by 
auction on condition that if the 
reserve price was not reached no 
oommission was to bo charged. The 
reserve price not being reached, the 
property was not sold. A prospective 
purchaser, who was present at the 
auction Sc who knew who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 
of the auction with a view to negoti- 
ating for the purchase of the property 
when the auctioneer formally intro- 
duced them. After protracted negoti- 
ations the prospective purchaser 
bought the property : — Held : the 
auctioneer’s agency terminated the 
moment ho failed to sell by auction. — 
Martin v, Currie, [1921] T. P. D. 
50.— S. AF. 

1693 XV. .] — Deft, listed his 

property with pltfs., real estate agents, 
for sale at a fixed price & on named 
terms. Pltfs. mentioned the property 
to one F., who thereafter negotiated 
with deft, for the purchase of the 
property, & concealed from him the 
fact that pltfs. had sent him. Deft., 
then, without any knowledge of 
pltfs.* intervention, sold to F., on 
terms less advantageous to himself 
than those contemplated in the agree- 
ment between pltfs. Sc himself. There 
was nothing In the cii*oumstanco8 to 
put deft, upon his Inquiry as to whether 
pltfs. had sent F. to him : — Held : 
pltfs. could recover neither a com- 
mission on the sale nor anything for 
their services by way of quantum 
meruit. — Elvin v. Clough (1908), 7 
W, L. R. 762 ; 8 W. L. R. 590.— CAN. 

1693 xvi. .] — ^In an action for an 

agent’s commission on the sale of a 
farm by deft, to one C, hold that pltf. 
could not recover ; because he had not 
been instrumental in bringing the 
parties together, C. having been dis- 
covered by deft., & because pltf.’s 
employment with respect to C. was of 
a special character under the terms of 
which he was not to bo entitled to a 
commission unless he succeed in selling 
the land to C. on the terms stated ; he 
failed to secure on offer from C. 8c 
deft, sold to C. direct. — Wiebe v. 
Garvey, [1930] 2 W. W. R. 468 ; 3 
D. L. R. 992 ; U S. L. R. 554.— CAN. 

17001V. .] — If the seller has 

opened negotiations with a proposed 
buyer, but the negotiations are broken 
off, Sc later the buyer renew^s the same 
tiirough an agent, the agent is entitled 
to commission. — F itzgerald v. Buck- 
ley, [1924] 4 D. L. R. 38 ; ctjfo^ 25 
O. W. N. 538.— CAN. 

1702 xxxix. .) — H. agreed with 

S., who had certain properties la his 
hands for sale, that be should receive 
half of the commission it he effected 
a sale. At the time a likely pur- 
chaser, C., was known to both parties. 
11. pressed C. to purchase, but after a 
time, as a matter of policy, let the 
matter drop, intending to approach O. 
again on a fitting occasion. In the 
meantime a member of S.*s staff 
indirectly approached C., who decided 
to purchase; — Held: H. had estab- 
lished a chain of causation between his 
efforts & the result, 8c he was entitled 
to half the commission. — Healy v, 
Saunders (1921), 17 Tas. L. R. 32.— 
AUS. 
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1702x1. .] — Pltf. as agent for 

the owner of certain property Intro 
duced it to A. The owner was asking 
£17 17a. per week. Pltf. gave A. the 
key, on which was a label bearing only 
the name of the owner. A. told pJtf. 
tho property was unsuitable. & returned 
the key. About a fortnight later A., 
through seeing the owner’s name on 
the label & oonsultiug the telephone 
directory, discovered the owner’s 
address, 8c met him to discuss tho 
letting of the property, but did not 
tell him that she had seen pltf. Alter 
negotiations between A. 8c tho owner 
extending over some days tho owmer 
agreed to let the jiroperty to A. for 
twelve mouths at £13 13a. per week ; — 
Held : pltf. was entitled to commis- 
sion. — SYMONS V, Callil, [1923] 
V. L. R. 49.— AUS. 

1702 xli. .]— Deft. gave lo 

pltfs. written authority to sell her 
land on terras, one of which was 
“ price, very lowest, £10,000.” Pltfs. 
brought the property under tlic notice 
of A., who got into personal com- 
munioation wdth deft. Sc decided that 
it would suit him In every way, except 
as to prioo. After a delay of some 
weeks deft. Sc A. resumed negotiations, 
which led to a sale of the property to 
A. for £7,300: — Held: the relation 
of buyer & seller was really brought 
about by pltfs., who were cntitloil to 
commission. — Birtchnkll v. Morris, 
[1913J V. h. R. 201.— AUS. 

1702 xlii. .] — Agent Held : 

entitled to recover ooramissioo. — 
Gamuucc. Excelsior Like Assurance 
Co. (1917), 36 D. L. R. 592.— CAN. 

1702 xUii. .3— In 1913, delt eo. 

employed pltfs., brokers, to sell its 
lumber pronert}" at a minimum piice 
of 1110,000.00, & agreed to pay a 
commission on the purchase piicc. 
During the remainder of that year Sc 
the whole of 1914, pltfs. were working 
on this proposition, but failed to 
effect a sale. In 1915 the selJluR price 
was reduced to $75,000.00. In 1916. 
deft. CO. sold to a puroheser intro- 
duced by pltfs. for $65,000.10 ’.— Held : 
pltfs. were ontltJod to commission on 
the purchase price. — Jardine v. Pres- 
cott Lumber Co.. Ltd. (1917), 44 
N. B. 11 505.— CAN, 

1702 xliv. -.]— Whore land Is 

listed with a real estate ag< nt for sale 
Sc is afterwards sold by the vendor 
directly to a purchaser fntiodueed by 
the agent, tho latter is entitled to his 
commission, even though the terms of 
sale given in the listing as the basis 
on which the agent is to negotiate are 
not strictly adhered to.— Kino v. 
SOHON. [1918] 3 W, W. U. 892 ; 44 
D. L. R. 111.— CAN. 

1702 xlv. .]— Nunneily e. On- 

sum, [1921] 1 W. W. R. 506 ; 66 
D. L. R. 699 ; 16 Alta. L. R. 466.— 
CAN. 

1702 xlvi. .] — Deft, agreed to 

pay pltfs. commission on tlie sale of 
certain land. Sc agreed that It was an 
exclusive listing, subject to notice of 
withdrawal,, which was not given. 
Pltfs. submitted the land to P. on 
terms of the listing & introduced P. 
to deft., who later, without pltfs.* 
knowlod^ or consent, entered into an 
agrobmont with P. for sale of the land 
8l of certain chattels used in farming 
it. The price of tho land was some- 
what loss, 3c tho cash payment oon- 
Bidorably loss, than as given in the 
listing: — Held: pltf. was wrongfully 



VoL Agency. Cases 1705a— 1706a. 


1705a. .] — ^Where an agent is instructed, but 

not as sole agent, to sell a house, & he 
procures an offer to purchase subject to 
contract,’’ & that offer is accepted by the 
vendor “ subject to contract,” out the sale 
subsequently goes off owing to the vendor’s 
obtaining a bettor offer through another 
person, the agent cannot recover commission 
from the vendor as there is no binding con- 


tract of sale, & he cannot recover damages 
from the vendor, as the vendor has not com- 
mitted any breach of contract whereby the 
agent was prevented from earning his com- 
mission. — Raymond v. Wooten (1931), 47 
T. L. R. 606 ; 76 Sol. Jo. 645, D. C. 

1706a. .1 — Bow’s Emporium, Ltd. v. 

Brett (A. R.) & Co., Ltd., No. 1687a, 
ante. 


deprived of the right which the listing 
gave him to earn his commission. — 
Gilbert Brothers, Ltd. v. Kkiser 
(1922), 69 D. L. li. 713 ; 11922] 2 
W. W. K. 1228.— CAN. 


1702xlvil. .) — Agent : — Held : 

not outltlcd to recover commission. — 
Kennedy v. Victory Land & Timber 
Co., [1922] 3 W. W. R. 145; 68 
D.L, K. 201; rersd,, [1922] 3 W. W. R. 
683 ; 70 D. L. R. 868.— CAN. • 


1702 xlviii. .] — If the relation 

of buyer & seller is really brought 
about by tlie act of the agent, ho is 
entitled to a commission although 
the actual sale has not been effected 
by him, but he must show that some 
act of Ills was the causa cavsans or the 
efficient cause of the sale. — Bunting 
V. Hovland & Watkins (1923), 33 
B. C. R. 291.— CAN. 


1702 xlix. .] — Deft, wishing to 

sell his house placed it in an agent’s 
hands, fixing a net price. The agent 
introduced P. but negotiations failing, 
deft, cancelled the agent's instruction 
to sell. Some time later deft. & P. 
ogroccl upon terms & a sale resulted : — 
//tid : oommiHKion was payable on 
tile amount 1*. flitit offered through the 
agent- — F raser v, Haiqiison, [11)24] 
I'D. L. R. 765 : 56 N. H, R. 431.— 
CAN. 

17021. .]— Pltf. procured A., 

B., iSc C. to enter into an agreement to 
purchase deft.'s minoral claims on 
certain terms of payment, upon which 
pltf. was to receive a commission as 
payments were made from time to time. 
Under tliis agreement a portion of the 
purchase price was paid & pltf. got his 
conimissiou, but the agreement was 
afterwards cancelled. Subsequently 
E., \A’lio had advanced to A. a 
considerable part of the money paid 
by liini under the ttgreement, entered 
into an agreement direct with deft, 
to purchase the claims paying $10,000 
down, & pltf. sought to recover com- 
mission on that sum ; — Held : pltf. 
was not tixe effective cause of the 
sale. — Olsen v. Pearson, [1924] 1 
T), L. li. 1097.— CAN. 

1702 li. .1— R.M. Buchanan Co., 

Ltd. V, Eby, [1927] 2 D. L. R. 819; 
[19271 1 W. W. R. 929 ; 21 Sosk. L. R. 
438.— CAN. 


1702 lii. .1 — Nicholson v, De- 

BU8E (Alta.), [19271 3 W. W. R. 799.— 
CAN. 

1702 liii. .1 — An agent gave G. 

a card to view certain property. After 
inspection G. decided not to buy as 
the price Avas too liigh. Some months 
later G. saw a “ for sale ” notice on the 
property Avhlch reminded him that he 
had previously inspected the property. 
He then, without further communloa- 
tlon with the agent, negotiated wdth 
the owner direct & purchased for a 
smaller amount: — Held; the causa 
causans of the sale wtis the previous 
introduction through the agent who 
was entitled to his commlsston on the 
lower purchase prloe. — Doyle v. 
Gibbon, [1919] T. P. D. 220,— S. AF. 

1702 liv. .] — Certain property 

given for sale by the owner to an 
auctioneer at a fixed commission was 
not sold, the reserve not being reached, 
^ was thereafter given to the auctioneer 
for sale privately. L., on passing the 
property, saw a notice up referring 
intonding purchasers to R., but being 


aware of the fact that the auctioneer 
had boon selling the property went 
to the auctioneer, who referred him 
to the owner. L. tnercupon went 
direct to the owner & bought the 
property after having told him that he 
came on his own behalf & not at the 
Instance of any agent : — Held : the 
auctioneer was entitled to his com- 
mission.— Treoaskes v.Meikle, [1922] 
T. P. D. 317.— S. AP. 

1702 Iv. .] — Whore a vendor 

concludes a contract of sale with a 

} )arty with whom bis real estate agent 
las been negotiating In ignorance that 
he is such a party, the agent is entitled 
to his commission if the circumstances 
are such that the vendor ought to have 
made inquiries which ^ould at once 
have revealed the facts. — Griffiths v. 
Anderson, [1925] 4 D. L. R. 976. — 
CAN. 

1702 Ivi. .] — Nelson t?. Hmscu- 

BORN, [1927] App. D. 190.-H5 AF. 

1702 Ivii. .3 — Trenwith v. 

International Harvester Co. (B.C.), 
[19281 2 D. L. R. 121.~CAN. 

1702 Iviii. .1 — A real estate agent 

who brings his principal into relations 
with the actual purchaser is the 
effective cause of tne sale & entitled 
to his commiHsioii, although the 
principal sells behind his back & the 
price paid by the purchaser is less than 
tlie sum at first demanded by the 
principal. In the present case wherein 
the purchase -money Avaa paid into deft, 
bank, a creditor of the vendors, under 
an arrangement under which it under- 
took to pay the agent his commission 
out of the sums paid in, held that the 
fact that the property was first trans- 
ferred to the bankas manager who 
aftorAvards transferred it to the pur- 
chaser introduced by the agent did not 
take away the agent's right to the 
commission, since the transfer to the 
manager Avas taken merely to secure, 
in the interests of the bank & the other 
creditors of the vendors, a sale to said 
purchaser ; &, moreover, the agent 
was entitled to succeed against the 
bank on the ground that, whether the 
sale originally contemplated t.c., that 
from the vendors direct to said pur- 
chaser, Avas or was not called off, the 
bank’s manager had agreed that the 
bank would pay the agent the com- 
mission if the transfer from the manager 
to said purchaser went through. — 
Ladd v. Banque Canadienne Nation - 
ALE (Man.), [19281 2 W. W. R. 272.— 
CAN. 

1702 lix. .1— The agent is 

entitled to commission If he has been 
the moans of bringing the parties 
together, although be may not actually 
have introduced them to each other, 
& although the actual sale has not been 
effected by him. — Brett & Co., Ltd. 
V. Bow’s Emporium, Ltd,, [1928] 
S. C. (H. L.) 19.— SCOT. 

1702 lx. .] — The owner of a 

property of 1,698 acres, put it into the 
nands of an estate agent with the 
following instructions : ** Price fil per 
acre, or lease for a term of three years 
with option of purchase at 2a. per acre. 
1 hereby authorise you to sell the above 
property.” The agent ubtatnod a 
lessee for three years, with on option 
of purchase at £1.682. Shortly before 
the expiration of the lease, the lessee 
asked the agent to try & get an 
extension of the option for twelve 
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montlis, &, on the latter’s advice, 
visited the owner for that purpose, the 
agent at the same time writing to the 
OAvner Informing him of the proposed 
Aisit. An extension of the loaso was- 
granted, but the price of the option was 
mcreasod to £1,800. The lessee exor- 
cised this option, & became the pur- 
chaser of the property : — Held : there 
was oviilence suffloient to justify a 
finding that the agent was the efficient 
cause of the sale, & that therefore he 
was entitled to commission thereon. — 
Upjohn v . Illingworth (1928), 29 
S. R. N. S, W. 4 ; 46 N. S. W. W. N. 5. 
— AUS. 

1702 Ixi. .] — Greaves v . Salis- 

bury (Sask.), [1929] 3 D. L. R. 289.— 

CAN. 

1 702 Ixii. . 1 — Simonite r. Moxam, 

[1929] 1 D. L. R. 825 : 1 W. W. R. 
513 ; 38 Man. L. R. 113 ; ojffd.. [1930] 
S. 0. R. 334 ; 2 D. L, R. 991.— CAN. 

1702 Ixiii. .] — If an owner has 

contracted to pay a commission to an 
agent if the latter finds a puiDhaser, & 
the relation of buyer & seller Is really 
brought about by some act of the 
agent, he is entitled to the commission 
although the actual sale has not been 
effected by him. — Graves v . McLean, 
[1931] 2 W. W. R. 895.— CAN. 

1702 Ixiv. .] — Keil'ERv. Enders, 

[1931] 3 D. L. R. 189.— CAN. 

sr. Purchaser aciing behind 

agenVs back.] — Held : principal liable 
to pay full coumiissioii on conclusion 
of a contract of sole with the purchaser. 
— MERRirr V. Doherty, [19261 3 
D. L. R. 797.— CAN. 

PART VIII. SECT. 3, SUB-SECT, 1,— 
B (b). 

1703 X. .] — One of tAvo real 

estate ugcuts with wrhom property was 
listed for sale : — Held : entitled to 
commission on a sale initiated by him 
but completed by the other agent, to 
whom the purchaser made known his 
wish to buy the property after it had 
lMH)n brought to his attention by pltf. — 
Griffiths v. Anderson, [19261 2 

D. L. R. 657 ; [1926] 1 W. W. R. 956 ; 
35 Man. L. R. 480.— CAN. 

1703 xi. .] — Deft, placed a 

property in the hands of several 
agents, including pltf., for sale. Pltf. 
found a purchaser Avho Avas willing to 
}my the price as ultimately fixed for 
the property, & despatched a tele- 
gram stating that fact to deft. Before 
deft, received the telegram, however, 
he bad In fact sold the property to 
another person through another agent. 
In an action hy pltf. for commission : — 
Held : he had not complied Avith the 
Implied condition attached to the 
promise to pay commission, namely, 
that ho should find an able & Avilllng 
purchaser & Introduce him to the 
vendor before the vendor had in fact 
sold the property to some other person, 
& was therefore not entitled to recover 
commission. — Dainton v . Chivkrs, 
[1928] V. L. R. 555 ; 49 A. L. T. 299 
[1928] Argus L. R. 394.— AUS. 

1706 ix. Delete the words ” & en- 
titled to commission.” 

1706 xiil. Pltf. intro- 
duced to deft. w^ho wished to 

purchase a property for his son, B, 
J)oft.’s house was eventually trans- 
ferred to the trustees of C.’s estate, in 
which A. *8 family was interested, & 



Cases 1711—1726. English and Empire Digest Supplement. 


1711. Add, Annotation: — As to (1) Consd. Price, 
Davis V. Smith (1929), 141 L. T. 490. 

1718. Add. Annotations : — As to (2) Refd. Howard 
Houlder v. Manx Isles S.8. Co., [1923] 1 
K. B. 1 10. Generally, Refd. Bentall, Horsley 


& Baldry v. Vicary (1980), 47 T. L. B. 
99. 

1726. Add. Annotations : — ^Refd. Houlder Howard 
V. Manx Isles 8.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. B. 99. 


the piirohaee-DQoncy was paid by the 
trustees at the Instance of A. Deft, 
alleaod that another asent, though 
aware of A. *8 inspection of the house, 
obtained B.’s sl^ature to the con- 
tract of sale : — Held : the vei'dlct 
should be entered for pltf. — ^W ebster 
(A. G.) & Sons, Ltd. p. Cotton 
( 1919), 15 Tas. L. H. 17.—AUS. 

1708 xiv. .] — An agent Is 

entitled to commission on a sale 
brought about by his action in putting 
the purchaser in touch with the 
principal, even though the purchase 
is subsequently completed through 
another agent. — P ettypibce v. Hol- 
den (1920), 40 D. L. II. 386.— CAN. 

1706 XV. .] — The commis- 

sion on a sale of real estate was given 
by the ct. to the agent who found the 
purchaser Sc put the vendor In motion 
to meet him, rather than to another 
who performed services in connection 
with the effecting & carrying out of 
the sale. — B ateman v. Snelorovb Sc 
Garden, [1921] 1 W. W. R. 305 ; 14 
Sask. L. K. 69 ; 57 D. L. R. 283.— CAN. 

1706 xvi. .] — A. promised 

B. a commission If B. sold a ship. B. 
employed a broker as sub-agent, who 
mentioned the matter to another agent, 
Sc it was passed on through others 
until, about nine months after the 
agreement wittx B., a broker to whom 
the matter was mentioned came to 
A. & made an arrangement directly 
with him resulting in a purchaser 
being obtained. B. continued his 
services, which were accept<j(l by A., 
up to tbo time of sale, & was of assist- 
ance In procuring tbo Govt.’s consent 
to a transfer of the sliip to a foreign 
registry : — Held : B. entitled to com- 
mission. — G rkkr V. Godson, [1921] 
*2 W. W, R. 209 ; 60 C. K. 653 ; 56 
D. L. R. 696.— CAN. 

1706 xvii. .3— Pltf. en- 

deavoured to effect a sale of deft.’s 
land to a eo., of vvhich H. was a director, 
Sc introduced H. to deft. The parties 
ailed to agree upon terms & the 
negotiations ended, & pltf. made no 
further effort to soli the land. Sub- 
sequentlj’^ deft, through another agent 
sold the land to H., who purchased it 
on behalf of another co. : — Held : pltf. 
was not entitled to commission. — 
Nkve V. Lkeson, [19211 1 W. W. R. 

04.— CAN. 

1706xviii. .) — After pltfs., 

with whom a house had been listed, 
lntrodu<5od a prospective purchaser to 
the vendor, the purchaser endeavoured 
U> induce the vendor to reduce the 
pi ice. The vendor was unwilling to 
fix a figure ogreable to the purchaser, 
Sc the latter then negotiated through 
other agents, with whom the house 
had also been listed. Sc finally bought 
it : — Held : pltfs, were entitled to 
commission. — Brook & Allxson e. 
Hendriokb (1922). 66 I). L. R. 826 : 
15 Soak. L. K. 439 ; [1922] 2 W. W. R. 
680. — CAN. 

1706 xix. Deft, listed 

a property wltli plUs. with instructions 
to find a purchaser at the price of 
$5,000. A month later deft, listed the 
property with another broker at 
$4,750, the second bniker having his 
offices across the hall from ^tfs,* 
ofidees In the same building. Pltfs. 
interested S. in the property & brought 
her to view It. Shortly after S, went 
to pltfs.* ofiloes with a view to pur- 
obaslng. Sc when about to outer the 
ofificos saw a picture of the property 
in the window across the hall marked 
for sale at $4,750. She went into 


pltfs.* offloep, discussed the sale but 
went out without making the purchase, 
crossed the hall Sc purchased the 
property from the second broker at 
$4,750 : — Held : pltfs. were entitled 
to theircommission. — TtTBNBB, Mbakin 
Sc Co. e. Field (1923), 33 B. C. R. 66.— 
CAN. 

1708 XX. .1— Carr v. La 

Dreohe, [19271 2 D.L.R.480: [1927] 
1 W. W. R. 674 ; 38 B. O. R. 97.— CAN. 


1706 xxi. .1 — Pltf. received 

written authority from deft, to enter 
into a contract with a purchaser for 
the sale of his farm Sc stock. The rate 
of remuneration was stated to be a 
certain percentage on the value of the 
land sold. Pltf. introduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property, 
but through the Instrumentality of 
another agent. Pltf. claimed from 
deft. £171 19s. in respect of the land 
sold. Sc £65 in respect of the stock & 
implements. The Jury found that the 
sale had resulted from the introduction 
of the purchaser from pltf. ; — Held : 
pltf. *6 right to oommissfon depended 
on the terms of his authority. Sc tlds 
did not authorise any commission on 
the sale of the stock. — Rowe v, 
Butler, [1921] N. Z. L. R. 437.— 
N.Z. 

1706 xxii. .] — Deft, agreed 

to pay pltf. commission if a sale of 
deft. *8 house to X., who was intro- 
duced by pltf., went through. Deft, 
also agreed to let pltf. know should he 
be prepared to sell his house for a 
smaller amount than he had men- 
tioned to pltf. Deft, subsequently 
instructed another attorney to offer 
the house to X. at a reduced price, 8c 
a sale was thereupon concluded ; — 
Held : pltf. was entitled to the com- 
mission agreed upon. — Van der Walt 
V. HoI'^meyr, [19201 C. P, D. 50. — 
S. AF. 


1706 xxiii. .] — A. agreed to 

give B. a commission in case of a sale 
of certain premises. B. introduced 
0., but no sale resulted. C., of his 
owu motion & not as an agent of B . 
subsequently introduced D.. & A. sold 
the premises to D. : — Held : B. was 
not entitled to commission. — Goddard 
V. Arnold, [19221 T. P. D. 167.— S. AF. 

1706 xxiv. .1 — Wallace v. 

Westerman (B. C.), [1928] 3 D. L. R. 
939.— CAN. 

1706 XXV. .] — Korohinbki 

V. National Trust Co., McDouoall v. 
National Trust Co. (Alta.), [1929] 1 
D. L. R. 268.— CAN. 


1706 xxvi. ,] — Bell-Irvinq 

V, Macaulay Nicolls, Ltd., [1931] 
S. C. R. 276 ; [1931] 1 D. L. R. 381 ; 
revff., [19301 2 D. L. R. 326 ; 42 

B. O. R. 140.— CAN. 


1707 il. .) — In a dispute as to 

which of two real -estate agents was 
entitled to the commission on a sale : — 
Held : the one who first through his 
advertisement attracted Sc interviewed 
the purchaser Sc directed him to the 
owner was the efficient cause of the sale 
& entitled to tbo commission, rather 
than the other who subsequently 
discussed the property with the pur- 
ohaeer Sc whose agent first showed it 
to him. — Buffet v. Waller Sc 
Lazarniok, 11920] 2 W. W. R. 404 ; 
62 D. L. R. 499 ; 30 Mon. L. R. 437.— 
CAN* 

1707 Jii. Loan broto.J— The 

office of a loan broker is to bring 
together the borrower Sc the lender 
who is willing to open negotiations on 
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a reasonable basis. Sc when he has done 
that, he has done all that Is necessary 
for him to do & earn his commission. — 
Vasauji Moolji V. Kabsondas Tejpal 
(1927), I. L. R. 52 Bom. 627.— IND. 

1716 vtl. .] — A broker, employed 

by a house owner to find a purchaser 
for the house, is entitled to receive the 
remuneration agreed upon, when the 
sale takes place In favour of a purchaser 
inirodueod by the broker, although the 
aotual negotiation or completion of the 
sale may not have taken place through 
the direct intervention of the broker. — 
Roopji Sc Sons v. Dyer Meaker Sc 
Co. (1930), I. L. R. 62 All. 688.— IND. 

PART Vm. SECT. 3, SUB-SECT. 1.- 
B. (o). 

t. i. S. P. Satchtdinanda Dutt r. 
Nritya Nath Mitter (1923), I. L. R. 
60 Calc. 878.— IND. 

til. .1 — Where a land agent is 

employed to sell or exchangt) the 
property of his client. Sc commission 
Is to be paid to him when he has 
“ effected ” a sole or exchange of such 
property, his right to commission 
accrues when he procures a valid 
contract for the sole or exchange of 
such property. — Nigro v. Wilson, 
[1924] N. Z. L. R. 834.— N.Z. 

1722 i. CoTuplelion of entire con- 
iraef.}— Grkkr v. Godson (1918), 40 
D, L. 11. 218.— CAN. 

oi. .] — Pltf. found a pur- 

chaser for deft.*s land, the amount of 
commission was agreed on, & an agree- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out the sale : — Held : i>ltf. was entitled 
to the commission. — Doner v. Loose, 
[1920] 2 W. W. K. 388 : 53 D. L. It. 
39 : 30 Man. L R. 350.— CAN. 

0 ii. .] -When an estate 

agent ' is employed on the ordinary 
Uu'ins as to commission to find a 
pm-chaser of land, Sc he introduces 
a purchaser with whom the principal 
enters into a .contract of sale, the 
agent is printd fncie entitled to his 
commission. — M acarthur Sc Macleod 
P ry., Ltd. v. Cahey, 11931] V. L. R. 
269 ; Argus L. K. 261.— AUS. 

st. Commission payable on re- 

ccipt of purchase-money — Paymmt by 
promissory notes.] — An agreoruent pro- 
vided that commission was ’* to become 
duo & payable when the pui^chase- 
money or any part thereof has been 
paid ** : — Held : defts. having accepted 
promissory notes in lieu of a cash 
payment, the promissory notes must 
DO treated as a cash payment so far as 
pltf. was concerned. — Cbohs v. Wood 
(1921), 64 D. L. R. 105 ; 50 O, L. R. 
15,— CAN. 

sa. Commission payable for ser- 

vices already rendered.^ When It has 
been definitely agreed to pay an agent 
commission for his aorvices in negoti- 
ating a sale. Sc the payment was to be 
made for services already rendered Sc 
was not to be dependent upon the pay- 
ment of the purchase pnee, the agent 
can recover the commission under the 
agreement, although the purchaser has 
failed to make any payment after the 
first one.— Cailmichael v. Bowere 
(1922), 67 D. L. R. 615.— CAN. • 

fb. ,1 — Held: pltf.*s claim was 

not affeotod by changes made in the 
agreement between purobaser 6c defts. 
if defts. saw fit to vary the terms d 
the agreement Sc aoosm property lx 
lieu of cash, that shomd not preveni 
pltf. from obtalnliig payment of hii 
commission, which he earned when hi 
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1788» Add. Annotation : — Consd. Bow’s Emporium 
V. Brett (1927), 44 T. L. R. 194. 

1789. Citations: — For the existing citations sub- 
stitute as follows : — 

(1887), as reported in 68 L. T. 96 ; 3 T. L. R. 
830, H. L. 

Annotations : — For ** Mentd. Barnett v. Isaac- 
son (1888), 4 T. L. R. 596,** read «Refd. 
Barnett v. Isaacson (1888), 4 T* L. R. 696.’* 
Add. Annotations : — As to (2) Consd. Price, 
Davies v. Smith (1929), 141 L. T. 490. 


Generally, Refd. Keppel v. Whoelor, [1927J 
1 K. B. 677. 

1740. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1741. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.8. Co., [1923] 1 K. B. 110. 

1746. Add. Annotations : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bontall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 09. 


prooored a bindin^r agreement for the 
sale of the property. — Cbawfobd v. 
Imperial Trust Co. or Can., f 19291 4 
D. L. E. 913 ; 64 O. L. E. 433.--CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.— 
C. (a). 

1729111. Sale of remainder of 

land.] — Pltf. employed deft, to sell 
a^housc & portion or the block of land 
on which it stood. Deft, found a 
purchaser &; a contract of sale was 
signed under which pltf. gave the pur- 
chaser certain provisionaJ rights over 
the unsold portion. Afterwards pltf. 
endeavoured to obtain from the pur- 
chaser a modilloation of the contract 
with regard to the rights over the 
unsold portion, & deft, did con- 
siderable work in trying to induce the 
purchaser to vary the contra(^t in this 
respect. During the negotiations left, 
repeatedly urged pltf to sell the whole 
of the land. Negotiations having 
failed pltf. behind the back of deft, 
sold the remainder of the land to the 
ori^nal purchaser & the whole was 
incTudocl in a single transfer ; — Held : 
deft, was not entitled to commisBlon 
on the sale. — McAndrew v. Gray 
(1920), 20 S. R. N. S. W. 636.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 1.— 
C. (b). 

•w. Transaction similar — Further 
sale,] — A. in 1911 employed pltf. to 
soli a Crown lease, & an agreement was 
entered into which provided that If 
pltf. sold the lease for £25,000 he was 
to receive £5,000. In 1914 through 
the instrumentality of pltf. the lease 
was transferred to S. &, on payment 
by S. of £.5,000, pltf. received £1,000 
as commission. In 1919 A. & S. sold 
the lease to T. for £14,000. Some 
jrears prior to tlds sale pltf. had sub- 
mitted full particulars of the lease to 
T., who would not then buy. L., who 
was employed for that purpose oy A. 
& S., had brought about the sale to T. 
Pltf. claimed commission in respect 
of the sale to T. : — Held : pltf. was not 
entitled to commission. — D ewdnet v. 
Matbebon, 11923] S. A. 8. R. 105. — 
AUS. 
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sa. A gent io obtain money for project — 
Fxpanswn dh modificaiion of proposal.] 
— Held: the agent was entitled to 
recover commission. — Thomas v. Gale, 
(19271 1 D. L. R. 693 ; 8. C. R. 314 ; 
varying, [19251 3 D. L. R. 767. — CAN. 


■b. AgerU to procure loan to third 
mrty — Loan raised by third party .] — 
Pltf. claimed a commission of 1 per 
oent. from deft, on the ground that the 
latter bad requested him to raise a 
loan of £27,500, subsequently increased 
to £35,000, not on behalf of deft, but 
on behalf of one F. It was admitted 
that deft, had sold a certain property 
to F, for a sum of £46,000, £10,000 to be 
paid in cash the balanoe to be secured 
by a bond over the property ; through 

g itf.’s efforts the manager of a certmn 
isurance oo. was prepared to advance 
£27,500 to F. on a first mtge. over the 
property & that thereafter a sum of 
£85,000 was in fact advanced by the 
imraronoe co, upon that security, 
together with certain additional 


securities. Deft, denied that ho had 
made the contract alleged with pltf. 
& stated that the rem arrangement 
between them was that pltf. should 
raise a loon of £27,500 on behalf of 
deft, himself & not for F., Sc further, 
that if F. paid off the whole amount 
of the purchase price In cash pltf. was 
not entitled to any commission what- 
ever, Sc that F. had personally raised 
on his own behalf a loan of £35,000 
not on the security of the property 
alone but on additional seourities 
belonging to him. At the trial pli^. 
applied for leave to amend his declara- 
tion so as to base his claim on a man- 
date to raise a loan of £27,000 only. 
The trial ct. refused to grant the 
amendment Sc held pltf. had earned 
commission on £35,000, the sum 
actually advanced to F., but as pltf. 
had declared himself satisfied with 
£275 awarded the latter amount. 
Deft, having appealed : — Held : com- 
mission of 1 per cent, was promised 
pltf. by deft, if the former was instru- 
mental In obtaining a loan of £27,.500 
from the insurance co. to F. ; further, 
in view of application for amendment, 
which should have been granted, it 
was unnecessary to consider whether 
pltf. was entitled to commission on the 
whole sum advanced. Sc, as on the facts, 
it was clear that £27,500 would have 
been advanced on the property alone, 
the fact that £35,000 hau b^n lent 
upon the property, together with 
additional security, did not debar pltf. 
from recovering commission on 
£27,600. — Sammei v. Jacobs & Co., 
11928] App. D. 353.— S. AF. 

■ 0 . Agent to sell — Third party entering 
into partnership with prmcipal.\—Ji.., 
an agent employed by P. to obtain a 
purchaser for a mill, introduced M. to 
P. The sale did not go through. 
P. eventually entered into a contract 
of partnership to work the mill, the 

B artuers being P., M. Sc C. : — Held : as 
[le transaction resulting from tlie 
agency dlfferod substantially from that 
wmich A. had been employed to 
procure, he was not entitled to any 
remuneration. — Border v. Edley, 
I1920J O. P. D. 19.~-S. AF. 

pi, ,] — pitfs, claimed for 

oom mission on sale of timber holdings 
of deft. 00 . The shareholders hod 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to the directors, & a letter 
from the co.*8 managing director to 
pitfs. offered $35,000 oommlssion 
should pitfs. make a sale at a certain 
named price, which prioe would net the 
CO. such minimum price. A sale was 
made through other agents, not for a 
lump sum, but for a price based on 
board measurement to be paid for as 
the timber was taken, with an addi- 
tional sum to be paid when the timber 
had been logged: — Held: the sale 
was not a sale within the contract. — 
Horay V. Nimpkzsb Lake Loooino Oo., 
Ltd., Sc Oakland, [1919] 2 W. W. R. 
X06.—CAN. 

y 1 . — BJ. requested S., a 

serrant of pltf., to obtain a buyer for 
his property. £, told 8. that be 
wanted £850. Sc would pay com- 
mission. 8. then aaked E. if he would 
consider an offer. E. replied he 
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wanted £800 olear. S. introduced K. 
to E., but the price offered was too 
low, & after various negotiations no 
sale took place. Six months later Ifi, 
sold the property to K. for £600 : — 
Hdd : as the buyer offered less than 
£800, pltf. was not entitled to com- 
mission. — Robinson v. Eves, (19171 
S. A. L- R. 71.— AUS. 

yii. .]~-HeU: as the 

employment was a general one, the 
price mentioned being intended not 
as a hard & fast one, but as a basis 
of negotiations, pltf, was entitled to 
the agreed commission on the price 
obtained. — Prentice v. Merrick, 
(19171 3 W. W. R. 1060 ; 24 B. C. R. 
432 ; 38 D. L. R. ,^88.— CAN. 

y liJ. .] — An owner in Apr. 

listed with an agent certain land 
for sale at $35 an acre with a fixed 
cash payment, the price to include tho 
crop. In Nov., after the owner had 
taken off & sold the crop, the agent 
sold the land for $30 an acre on a 
small cash payment : — Held : in order 
to earn his commission the agent had 
to obtain a purcha‘»er for the land & 
crop at $35 per acre. — Fitchkll v. 
Lawton, [1919] Z W. W. R. 728 ; 49 
D. L. R. 185.— CAN. 

yiv. .] — Deft, listed his 

farm with pitfs. for sale at $38 an 
acre. Deft, sold the land at $37 an 
acre to one introduced by pitfs. 
Held: pitfs. were entitled to com- 
mission. — Smith v, Wright, (1919] 3 
W. W. R. 1094 ; 49 D. L. R. 408 ; 
12 Saak. L. R. 491.— CAN. 

y V. j — When a proprietor 

goes to an agent & requests him to find 
a purchaser, naming at the same time 
the sum which he is willing to accept, 
that wdll constitute a general employ- 
ment, & should the estate be- eventually 
sold to a purchaser introduced by tho 
agent, tho latter will be entitled to his 
commission, although the price paid 
should be less than tho sum named at 
the time the employment was given. 
The mention of a specific sum prevents 
tho agent from selling at a lower price 
without the consent of his employer, 
but It is given merely as the basis of 
future negotiations, leaving the actual 
price to be settled in the course of those 
negotiations. — Palmer v. Harvey 
(1922), 65 D. L. R. 769 ; 15 Sask. L. R. 
152 ; 1 W. W. R. 231 ; offg. (1920), 
55 D. L. R. 703 ; 14 Sask. L. 11. 19.— 
CAN. 

y vi, .1 — ^Where the con- 

tract is that the agent is not to be paid 
a commission unless he proroures a pur- 
chaser at a specified figure, the fact 
that a sale Is mode by the owner at a 
lower price does not entitle the agent 
to remuneration by way of gvanlum 
meruit. — GRimm v. Fredbrickson, 
[1926] 4 D. L. R. 60 ; [1926] 2 W. W. R, 
680 ; 36 Man. L. R. 64.— CAN. 

y vil. .] — Weaver v. Dix 

SON, (1928] 4 D. L. R. 226 ; 62 O. L. R. 

419.— CAN. 

y viii. .]— Weir v. Grand 

(19311 1 D. L. R. 681 ; 66 O. L. R. 246» 

—CAN. 

Third party taking land in a 

trade,] — ^Agents wno had been promised 
a oommiarion should they obtain a 
purohasor for land at a certain price : — 
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1746a. Agent to sell property — Agent himself buy- 
ing property — With consent of principal.] — 

Where an agent has been instructed to sell 
property on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled 
to commission on the purchase by himself 
unless his principal has expressly agreed that 
such commission shall be payable. — Hooker 
V. Waujsb (1924), 29 Com. Cas. 290. 

1746b. At stated price — Sale at lower price — 

With consent of principal.] — Price, Davies 
& Co. r. Smith, No. 1780a, post 

1751. Add. Annotation : — As to (2) Refd. Howard 
Houlder v. Manx Isles S.S. Co., [1923] 1 
K. B. 110. 

1751a. -.] — Pltfs., who were shipbrokers, nego- 

tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct*. 1920 for 
five years, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at any 
time between the signing of the charter k 
the completion of the charter period for 
£125,000. On the day when the charter- 
party was signed defts. signed & gave to 
pltfs. a commission note in these terms : 
“ We hereby agree to pay you ... 6 per cent, 
brokerage on hire. . . . Should the option of 
purchase contained in the charter be availed 
of, the brokerage on purchase to be per 
cent. . . .*’ The charterparty was acted upon 
until June, 1921, when defts. sold the steam- 
ship to the charterers for £05,000. Pltfs. 


brought, an action against defts., claiming 
iiTiier alia) 3} per cent, commission on 
£06,000, the price paid by the charterers for 
the steamship, &, in the alternative, a 
quantum meruit for their alleged services in 
effecting the same: — Held: (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of 3i per 
cent, was to become payable ; (2) the lat^r 
claim also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantum 
meruit. — Howard-Houlder h Partners, 
Ltd. V. Manx Isles S.S. Oo., [1923] 1 K. B. 
no ; 92 L. J. K. B. 233 ; 128 L. T. 347-, 
38 T. L. R. 767 ; 00 Sol. Jo. 682 ; 16 Asp. 
M. L. C. 96 ; 28 Com. Cas. 15. 

Annotation : — Bold. Bentall, Horsley & Baldry v. Vlcary 
(1030), 47 T. L. R. 99. 

1754. Add. Annotation : — Refd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. K. 99. 

1765. Add. Annotations : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1030), 
47 T. L. R. 99. 

1759. Add. Annotation : — Consd. Price, Davies v. 
Smith (1929), 141 L. T. 490. 

1761. Add. Ann oi aiion Consd. James r. Smith, 

[1931] 2 K. B. 317, n. 

1768. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


Held : not orj titled to commission, aa 
they only introduced a party who took 
the land in a trade & with whom the 
principal had previously discussed a 
trade. — B rown v. Patchell, 119191 
3 W. W. R. 701 ; 49 D. L. R. 158.— 
CAN. 

se. Agent to exchange — Exchange of 
other properties,}— A real estate ogrent 
Is entitled to his commission on an 
cxchangro of properties where he 
brings the parties togrethcr & engrafircs 
actively in negotiating the exchange, 
which eventually falls through owing 
to the objection of his principal to 
include certain stock & implements 
in the transaction, the princijial soon 
afterwards completing the exchange 
without the stock & implements but 
with the same purchaser for other 
property owned by him. — D unn v. 
Sinclair, [1923] 1 D. L. R. 426.— 
CAN. 

sf. Agent to obtain signature of vrife 
— Obtaining signature of husband.}— 
Defts. agreed with pltfs. that if the 
latter obtained Mrs. M. to sign a 
building contract for a house they 
would pay pltfs. the usual commission 
as on a sale of land. Pltfs. obtained 
the signature of the husband : — Held : 
as it was immaterial to defts. whether 
the contract was signed by Mrs. M. or 
by the husband, pltfs. were entitled to 
the commission agreed to. — Smith Ik 
Smith v. Dinole & Holmes, [1923] 
3 D. L. R 68 ; 3 W. W. R. 49.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 
E. (a). 

1754 xix. Principal altering 

date for giving possession,}^ An agent 
with whom land has been listed for 
sale has earned bis commission when 
he has introduced to the owner a 
purohaaer who Is ready, willing & able 
to buy at the price Ar terms stated 
by the owner, though the sale does not 
go through by reason of the owner 
InaiBtlng on a date for giving of pos- 
session later than that at first stated. 


— HiGoiNS V. Mitchell, [1921] 1 
W. W. R. 252 ; 67 D. L. R. 288 ; 31 
Man. L. R. 60.— CAN. 

1764 XX. Deft. i—Hcld : li- 

able to pltf. for an agreed commission 
for a sale of land procured by pltf. & 
which was not carried out bocaiiae of 
dcfl.'.s refusal, without sufficient 
reason, to carry it out. — Balia v. 
McGregor (1922), 68 D. L. R. 718: 
32 Man. L R. 196 ; [1922] 2 W W. R. 
1247 ; affg,, 60 D. L. R. 696.— CAN. 

1754 xxi. Where a real- 

estate agent had found a purchaser 
who had accepted the seller's proposi- 
tion for the sale or exchange of his 
land, &; the acceptance was made writbin 
the time limited by the seller, but the 
seller refused to complete the trans- 
action & alleged that the purchaser 
was not ready, willing or able to com- 
plete the transaction : — Held : the 
onus of proof was on the agent suing 
for commission. — Regina Brokerage 
& Investment Co. v, Kistner (1922), 
70 D. L. K. 75 ; [19221 3 W. W. R. 
657.— CAN. 

1754 xxii, Agent taking undue 

advantage of principal,] — real estate 
dealer, who acted for a foreigner with 
an imperfect knowledge of English, 
took an undue advantage of his princi- 
pal In rcproPontlDg an improvident 
transaction to bo a very desirable one, 
which be should enter Into in substitu- 
tion for an oxohan^ which had fallen 
through. The principal having re- 
pudiated the second transaction, the ct. 
refused to allow the agent the com- 
mission he would have obtained there- 
under had it been completed, but 
allowed him commission on a quantum 
meruit based on the amount of com- 
mission contenmlate4^l by the first 
transaction. — Burns v. Mincuau 
(A lta.), [19261 3 W. W. R. 791.— CAN. 

1764 xxiii. .] — TURNER Meakin 

& Co. V. Caledonia & British 
Columbia Mortgage Co., Ltd., []927j 
2 D. L. R. 395 ; 38 B. C. R. 108.— CAN. 
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1758 viu. .1— Deft, havinif a 

property for sale, gave an authority 
to pltf. in tbe following terms : “ I 

hereby authorise you to sell my 
property, for tbe price of £2,600 nett. 
Any amount over & above this figure 
to be paid to you as commission on the 
sale." Pltf. found a purchaser who 
entered Into a contract to purchase for 
£2,760. The bargain wont off, how- 
ever, owing to the purchaser’s insistence 
on the removal of some restrictive 
covenants, which deft, was unablo to 
effect : — Held : pltf. having found a 
purchaser, & having brought about 
a contract for sale at a price of £2,750, 
was entitled to the sum of £150 by way 
of commission, & tbe subsequent 
failure of the transaction, through no 
default on his part, did not deprive 
him of his right to recover that amount 
from deft. — Peacock v. Tarleton 
(1928). 28 S. R. N. S. W. 661 ; 45 
N. S. W. W. N. 104.— AUS. 

sk. Principal rehtsing to compete wUh 
other buyers,] — Pltfs. engaged deft, to 

E urcbose lambs in a largespocifled area. 

[e was to receive a commission on all 
lambs bought by him, the price to be 
the highest market price at the time of 
delivery. Doft. proceeded to can- 
vass farmers 8c secure options on the 
lambs they had for sole. When i<he 
time for taking the delivery was at 
hand pltls. advanced deft. $2,000 to 
buy lambs. When the time for taking 
delivery of the lambs arrived, pltfs. 
refused to advance the price to tho 
level of that of competing buyers 8c 
deft, was unable to procure the lambs 
which he had agreed for : — Held : 
pltfs. had defaulted & wore estopped 
from saying that deft, did not complete 
his contract. — New England Dressed 
Meat & Wool Co. v. Patrick 
Brothers, [19231 1 D. L. R. 16.3. — 
CAN. 

17631. Principal declining to accept 
loan.] — Where an agent performed his 
part in obtaining a loan, 8c was in no 
way responsible for tho non-payment 
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1767. Add, Annoiaiion : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 

1768a. Principal selling ship to charterers — During 
currency ol charter.] -^hipbrokers employed 
to effect a charter of a steamship procured a 
charter for eighteen mont^, but after four 
months of the charter had run the owner 
sold the vessel to the charterers & the 
charterparty was cancelled. The carter- 
party provided for payment of a commission 
of 21 per cent, on the hire paid & earned 
under the charterparty & on any continua- 
tion thereof. In an action by £he brokers 
to recover commission for the remainder of 
the charter period : — Held : it was not an 
imx3lied term of the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale of the ship to the 
charterers, & the action failed. — French (Ti.) 


& Co. r. Lbeston Shipping Co., [1022] A. C. 
451 ; 91 L. J. K. B. 055 ; 127 L. T. 169 ; 38 
T. L. R. 469 ; 16 Asp. M. L. C. 544 ; 27 Com. 
Cas. 257, H. L. 

AnnoiaUons: — Folld. Howard Hoidder t. Manx IbIcp S.S. Oo.. 
ri923] 1 K. B. 110. Refd. Bontall, Horsley & Baldr>' v. 
Vioary (1930). 47 T. L. H. 99. 

1769. Add. Annotation : — ^Refd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. H. R. 99. 

1770. Add. Annotation : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 

1771. Add. Annotations : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 

1775. Add. Annotations Consd. James v. Smith, 
[1931] 2 K. B. 317, n. Refd. Howard 
Houlder v. Manx Isles S.S. Co., [1923] 1 K. B. 


of the money under the loan : — Held: 
he was entitled to hlH oommMon. — 
Whiteside v. Wallace Shipyards, 
Ltd (1919), 27 B. 0. R. 40: 45 

O. L. R 434 .—CAN. 

1766 V. .1 — Smith v. Upper 

Canada College (1920), 48 O. L. R. 
120 ; 54 D. L. R. 548 ; 18 O. W. N. 
370.— CAN. 

1766 Vi. .]— Pltf., a ship & 

general broker, sold to N. a ship on 
deft. ’s behalf. The purchase price was 
£140,000 payable by N. to deft, in 
In-stalmonts, & deft, agreed to pay 
pltf. £20,000 of the purchase price 
when he received the second instalment. 
Before that instalment was paid N., 
with deft.'s consent, cancolled the 
contract : — Held : upon the cancella- 
tion of the contract of sole, pltf, *8 right 
under his special contract with deft. 
was determined & his claim for com- 
mission failed. — Gowan v. Bowern, 
[19241 App. D. 550.— S. AF. 

si. Principal not negotiating in good 
failh.] — \Vhore under an agreement 
to pay an agent oommlssion on a sale 
of real estate, the agent is to be entitled 
to tlie commission only when the 
principal concludes a sale to a pur- 
chaser found by the agent, the law 
implies an agreement by the principal 
to negotiate In good faith with the 
purchaser proposeii ^ to demand only 
such terms as, considering all the 
circumstances, might bo conceivably 
demanded in perfect good faitii. 
Whore the principal does not negotiate 
in good faith & the sale is thereby 
prevented, the agent is entitled to 
damages. — McIntyre & Co. v. Law, 
[1918] 2 W. W. R. 359 ; 13 Alta. 

L. R. 273 : 40 D. L. R, 231.— CAN. 

sm. Principal Belling skip to charierera 
— Oomviisfdon payable under charter. ] — 
Pltfs. negotiated a charterparty, which 
contained a clause providing for 
payment of commission on the esti- 
mated gross amount of hire as earned 
& paid. Subsequently the owners & 
the charterers entered into a contract 
of sale, which contained a clause can- 
oelllng the charter & so oancelllng the 
clause therein providing for the com- 
mission : — Held: pltfs. were entitled 
to the amount of commission which 
would have been payable if the charter- 
party had not been cancelled, but, 
especially having regard to the fact 
that the action was brought before 
the period of hiring under the charter- 
party had expired, subject to a fall 
aoduotion in view of the risk of the hire 
ceasing apart from any voluntary 
action by the owners. — Roxburgh v. 
CROSBy it Co., [1918] V. L. R. 118.— 
AU8 

PART Vni. SECT. 8, SUB-SECT. 1.- 

fi. (b). 

bl. — — HeM; the agent was not 
entitled to oommiasion. — F ijlnagan v. 


Chapman, [19261 1 D. L. R. 159 ; 58 
O. L. R. 94.— CAN. 

6 i. .1 — Deft , who was autho- 
rised to procure a purchaser & accept 
a deposit & retain fromriihe deposit bis 
commission for procuring a purchaser 
then ready & ^vUling & apparently 
able to fulfil hts obligations to the 
extent at least of making the down 
payment, prooured a purchaser, who 
made the agent a deposit of $250. & 
the vendor entered into a written 
memorandum to sell to him. The 
principals afterwards by arrangements 
between themselves cancoDod the 
contract on the ground that the pur- 
chaser found himself unable to make 
the first payment, & the purchaser 
agreed to forfeit the $250 : — Held : 
deft, was entitled to retain the $250. 
but was not entitled to anything 
further. — Dk Wolf v. Delmagk 
(1922), 65 D. L. R. 42 ; 17 Alta. 

L. R. 441 ; [19221 I W. W. R. 1129.— 
CAN. 

a li. .1 — A broker, commissioned 

to obtain a purchaser lor a piece of 
land, found a purchaser, who failed to 
complete the sale within a fixed period 
owiug to his inability to pay ready 
money. The principaJ enteied into a 
now arrangement direct with the 
purchaser. Sc such new arrangement 
was subsequently rescinded by the 
principal : — Held : the broker was not 
entitled to commission. — Fouoar & 
Co. V. Mudaliar (1023), I. L. R. 2 Ran. 
45,— IND. 

e iif. .1 — M. placed a property 

in the hands of Q.. a oommission agent, 
for sale or exchange. G. obtained a 
person w'ho was willing to buy pro- 
vided M. would accept as port pay- 
ment of tbe price certain properties 
owned by him. There was a restrictive 
covenant upon one of the latter pro- 
perties which the other party was 
unable to remove when called upon to 
do so by M. As a result thereof the 
contract was mutually rescinded ; — 
Held: although the purchaser was 
willing, he was not able to pay the con- 
tract price, & therefore that G. was not 
entitled to recover commission from 

M. — Gilford v. McLf.an (1929), 29 
8. R. N. S. W. 336 ; 46 N. S. W. W. N. 
132.— AUS. 

fi. .1 — W., having agreed to 

sell shares to a co., entered into a 
oontract to pay C. a commission for 
services in effecting the sale. The 
purchase price of the shares was to be 
paid by instalments & tbe commis- 
sion was to be paid out of the respective 
Instalments. The oontract provided 
that if the pa3uncnt8N were not made 
by the purchasers W. would be under 
no liability to pay the commission. 
The initial payment was made Sc tbe 
commission thereon paid to C. When 
the next payment foil due the pur- 
chasers defaulted Sc shortly after tbe 
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CO. was placed In liquidation. Tbe 
liquidator offered the assets for sale 
& accepted the tender of W, & H. 
The successful tenderers received all 
the assets of tbe estate including tbo 
stock sold by C. There was no evi- 
dence that the assets had a cash value 
equivalent to the amount of the 
unpaid purchase price of tlie shares : — 
Held : W. had not received payment 
for the shores, & the commission was 
not earned. — Cecil v. Wkttlauffr, 
[19231 S. C. R. 69 : 1 D. L. R. 352 ; 
affg. 20 O. W. N. 260.— CAN. 

li. .1 — Progresbive Agency v. 

Bennett, [1928) N. Z. L. R. 100.— N.Z. 

■n. Third party repudiating coniraci,] 
— W’here o oontract for sale w'as ent4\red 
Into between A. & B., & A. accepted 
B. as the purchaser, but B. did not 
pay any portion of the purcliase- 
money, & subsequently repudiated tbe 
oontract : — Held : the agent w'ho 
negotiated the contract w'ae entitled 
to commission on the sale. — Bond v. 
Dawson, (19231 St. R. Qd. 63.— AUS. 

sp. ,] — Where a purcdiasor repu- 

diated the agreement of sole, the vendor 
acquiescing : — Held : pltfs. as agents 
were not entitled to commission. — 
Motor Farming Sc Development 
Co. & Davidson v. Smith, [1923] 2 
D. L. R. 1178 ; 1 W. W. R. 1409.— 
CAN. 

st. .] — Pltf. employed deft, to 

find a purchaser for certain land, & 
agreed to pay him commi^ion If he suc- 
ceeded, Deft, found persons willing to 
take an option, & he prepared on option 
agreement which was entered Into by 
the parties. The purchase price was 
$3,0(>0, & the cash payment was 
$300 which was to be forfeited if the 
purchasers failed to go further in 
the purcha.se. They paid this $300 to 
deft., who paid pltf. $150, retaining 
the balance, $150. as his commission 
on the whole purchase price. The 
purchasers refused to carry out the 
purchase : — Held : pltf, was entitled 
to the $160 retained by deft, as com- 
mission. — Carlson v. Thompson, 
[19231 3 W. W. R. 869.— CAN. 

ta. .] — Pltf. entered Into the 

following sale agreement with deft. : — 
I hereby authorise you to negotiate 
a sole, & agree to pay you com- 
mission provided you sell or furnish 
mo either directly or Indirectly with 
the name of a party to whom I may sell. 
Commission to be duo & payable when 
sale Is made.** Deft, found a pur- 
chaser, entered into an agreement of 
solo with him. Sc a deposit of $200 
was paid by tbe purchaser to deft. 
The purchaser subsequently refused 
to complete the purchase, & the ‘‘ale 
was never completed : — Held : the 
sale never having been completed, 
deft, was not entitled to any com- 
mission. — LF.AMAN V. Lawton (1923), 
61 N. B. R. 110.— CAN. 
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1 10 ; Bentall, Horeley & Baldry v. Vioai*y 
(1930), 47 T. L. B. 99. 

1776. Add. Annotation : — Consd, James v. Smith. 
ri931] 2 K. B. 317, n. 

1778a. ' Private treaty sale.l — Where an 

estate agent is employed to find a purchaser 
of an estate, the terms of the agent*s employ- 
ment being that commission is payable to 
him on the purchase price on mes by 
“ private treaty,” his principals are liable for 
his remuneration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. When, there- 
fore, the agent has been emploved simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed. — 
Knight, Puank & Butuey v. Gordon (1923), 
39 T. L. B. 399. 

1776b. .]— James v. Smith (1921), [1931] 2 

K. B. 317, n.; 100 L. J. K. B. 685, n.; 145 

L. T. 457, n., O. A. 

Annotation : — Coiisd. Martin v. Perry & Daw (1931), 47 
T. L. R. 377. 

1776c. Onus of proof.] — ^Pltf. put his business 

in the hands of defts., estate agents, to find 
a purchaser, commission being payable “ on 
a sale being effected.” Defts. found a pur- 
chaser R., who paid a deposit to defts. as 
agents for pltf., & entered into a binding 
contract with pltf. to purchase the business. 
For reasons, of which no evidence was given 
by defts., R. did not complete. Pltf. there- 
upon claimed the above deposit from defts. 
Defts. admitted the claim, but counterclaimed 
a larger sum as commission : — Held : defts., 
to be entitled to commission, were bound to 
introduce a purchaser ready, willing & able 
to complete ; the onus of showing that R. 
was such a purchaser lay on them, & they 
had failed to discharge that onus, &• were 
consequently not entitled to commission. — 
Martin v. Perry & Daw, [1931] 2 K. B, 
310 ; 100 L. J. K. B, 582 ; 145 L. T. 455 ; 
47 T. L. R. 377 ; 75 Sol. Jo. 259. 

1780a. -.] — Pltfs. D. & Co., who were partner- 

ship agents, claimed to recover from deft, 
the sum of £02 10s., being the balance of 
commission on the sale of deft.’s business 
premises at T., effected by pltfs. Deft, had 
advertised the property for sale, & pltfs. 
bad sent him a ” particular form ” which was 
in blank, except the words : ” I hereby 

instruct you to sell my business premises as 
per particulars above, which I declare to be 
correct, & agree to pay you a commission 
5 per cent, on the total price paid by the 


purchaser & appoint you agents,” wluch, as 

E ltfs. alleged, they had insmed on the form 
efore sendhig it to deft. On July 8, 1928, 
deft, filled in the form ds returned it to pltfs., 
but he subsequently denied that the above 
words were on the form when he signed it. 
A firm of G. A Oo., estate agents, believing 
that they had secured a likely customer for 
the property, communicated with pltfs. & 
sent their representative, P., to them, & 
pltfs. introduced P. to deft. Deft, alleged 
that P. had been introduced to him as a 
purchaser, but pltfs. contended that he had 
been introduced to deft, as another agent 
who would be Ukely to find a purchaser. 
Ultimately P. found a purchaser in one T., 
who agreed to pay £4,000 for deft.'s property. 
In the ” particulars form ” deft, had stated : 
” Lowest price for goodwill, fixtures, & 
fittings, £4,500,” but he eventually accepted 
£4,000. Meanwhile pltfs. & G. Ss Co. had 
agreed to share the commission. Deft* 
subsequently paid commission amounting to 
£107 10s. to G. & Oo, As this amount was 
£92 10s short of £200, the 6 per cent, com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, & deft, contended 
{inter alia) that he was not liable to pay 
commission until he had received the purchase 
price. The jury found (a) that the words 
in relation to the 6 per cent, commission were 
in the particulars form of July 8, 1928, when 
deft, signed it, {b) that the property was 
sold to T, through the instrumentality of 
pltfs., & (c) that (?. & Co. were not acting as 
sub-agents for pltfs . : — Held : (1) pltfs. were 
not to be deprived of their commission 
by reason of the fact that the property was 
ultimately sold for £4,000 instead of the 
£4,500 o^ed by deft, in the particulars 
form ; (2) the jury’s finding that the words 
about 5 per cent, commissions were in the 
document when deft, signed it, the property 
was sold through the i^trumentality of the 
pltfs., & that G. & Co. were acting as sub- 
agents for pltfs., could not be interfered with ; 
& (3) although pltfs. had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the purchase was 
completed, & as the writ was issued thirteen 
days before the date of the actual completion 
of the purchase, it was issued too soon & the 
action failed. — Price, Davies & Co. v. Smith 
(1929), 141 L. T. 490 ; 46 T. L. R. 542 ; 73 
Sol. Jo. 401, 0. A. 

1782. Add. Annotation : — Generally^ Hefd. Bentall, 
Horsley & Baldry v. Vicary (1930), 47 
T. L. R. 99. 

1788. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110; 


PART Vlll. SECT. 8, SUB-SECT. 1.— 
E. (0). 

■b. Agent himself paying deponti — To 
prevent sale of land until definite pur* 
chaser secured .] — Where an agent for 
sale of land i>aid his principal $200, 
leading the pnncipal to believe It was 
paid as a deposit on behalf of P., 
whereas It was really paid to hold the 
land until a definite purchaser could be 
secured : — Held : the agent was not 
entitled to any commission. — C bkrkr 
ic Patterson v. Braybrooe, 119191 
3 W. W. R. 422.— CAN. 

1780 is. Agreement to pay com- 


mission on work done.] — Pltf., who was 
employed by deft, to sell a station 
property & to find a lease for another, 
found A., who was ready & willing 
to purohase the one 8c to lease the 
other, 6c with him deft, entered into 
a contract. Subsequently the con- 
tract having fcdlen through, pltf. was 
employed by deft, to raise money for 
him which It was hoped would enable 
the purchase 6c lease by A. to be 
carried through, & a written agree- 
ment was entered into between pltf. 
& deft., by which It was provided 
that in the event of the completion 
of the sale 6c lease deft, should pay to 

72 


pltf. a oertain sum representing 
commission due to pltf. on these 
transactions.’^ The sale 8c leasing 
were never completed. In an action 
to recover the sum mentioned in the 
amement, the trial Judge found that 
Y^en the agreement was entered into 
pltf. had a right to recover a reasonable 
sum for oommisslon in respect of the 
work ho had then done, sc that the 
contract did not deprive him of that 
right: — Held; pltf. was entitled to 
recover a sum made up of 1 per cent, 
of the purchase-money 8c 6 per cent, 
of a rear’s rent. — l^T e. Byrne (191 7 ), 
23 0. L. B. 589.— AUS. 
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BentaU, Hordey & Baldry v. Vicary (1930), 
47 T. L. R, 99. 

1786. AM. AnnoUtUon : — Apprvd. & Alfld. French 
V. Leeston Shipping Co., [1922] 1 A. C. 
451. 

1786. Add. CUation .*—23 Com. Oas. 121. 

Add. Annotation : — Consd. Affr^teurg K4uiiis 
Soc. Anon. v. Leopold Walford (London), 
[1919] A. 0. 801. 

178Sa. No hire earned — Special clause In 

charterparty.] — A danse in a time charter- 
party provided that “ a commission of 3 per 
cent, on the .estimated gross amoimt of hire 
is due to L. on signing this charter ship lost 
or not lost.** No hire was in fact earned 
under the charterparty: — Held: (1) the 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 
charterparty could not be set up by the ship- 
owners as an answer to the brokers* claim, 


inasmuch as it was inconsistent with the 
terms of the clause. — ^A fpr6tbx7RS R^unis 
S ooiifeTfi Anonym® v. Leopold Walfobd 
(London), I/td., [1919] A. C. 801 ; 88 L. J. 
K. B. 861 ; 121 L. T. 393 ; 35 T. L. R. 542 ; 
14 Asp. M. L. 0. 451 ; 24 Com. Gas. 268, 
H. L. ; affg. S. 0. avb nom- Leopold Walford 
(London) v. Affr^tburs R 6 uni 8 Socn&'ni! 
Anonym®, [1918] 2 K. B. 498, C. A. 
ArmotaHon : — Ab io (1) Oomd. French v. Leeston Shipping 
Co. (1921), 37 T. L. R. 453. 

1790. Add. Annotations : — Consd. James v. Smith, 
11931] 2 K. B. 317, n. Retd. Howard 
Houlder v. Manx Isles S.S. Oo., [1923] 1 
K. B. 110 ; Bental, Horsley & Baldry v, 
Vicary (1930), 47 T. L. R. 99. 

1791a. .V-Howard Houlder & Partners, 

Ltd. v.MANx Isles 8.8. Co., No. 1751a., ante. 

1793. Add. Annotations : — Refd. Howard Houlder 
V. Manx Isles 8.8. Co., [1923] 1 K. B. 110; 
BentaU, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


1784 iv, .1 — Deft, placed a pro- 

perty in the hands of pltf ., a oommissioo 
* agent, for sale upon prescribed con- 
ditions. Pltf. found A., who was 
ready Sc willing to purchase upon all 
the prescribed conditions except two, 
to which at all material times he 
expressed his imwOUngness to agree. 
Deft, thinking that A. had agreed to 
all the prescribed conditions, submitted 
to A. *8 solr. a coS tract of sale contain- 
ing all the prescribed conditions. A. 
refused to sign the contract unless the 
two prescribed conditions were struck 
out : — Held : pltf. was not entitled to 
any commission or other remuneration 
from deft. — Tynan v, A’Bkckett, 
[19231 V. L. R.412.—AUS. 


1784 V. .] — In the absence of an 

exclusive listing, or of a special arrange- 
ment that he Is to be remunerated If 
he does not dnd a purchaser, the agent 
is not entitled to anything if be does 
not find the pnrchaser.—OiiKENWOOD 
& Greenwood e, Welpord (1922), 
70 D. 0. R. 107 ; [19221 3 W. W. R. 
388.— CAN. 


so. Agent abandoning negotiations .) — 
Held : not entitled to commission. — 
Hales v. Thomson (Man.). [19271 3 
W. W. R. 156 ; ai3rd.,^ll928] 1|W. W, R. 
127.—CAN. 


PART Vin. SECT. 8. SUB-SECT. l.~ 
E. (d). 

178711. .] — A claim upon a 

gxiarUum meruit for services as agent 
in respect of certain properties dis- 
allowed on the ground that it was not 
the imderstandmg of the parties that 
payment should be made except as 
commission on a sale being effected ; 
in suing upon a quantum meruit, in 
order to rely upon the acceptance by 
deft, of something pltf. has done be 
must have done it in clroomstances 
which led deft, to know that if he 
accepted what had been done it was 
on the terms he must pay for It. — 
Wbkdkn V, Titrner (1922), 68 D. L. R. 
748 ; [19221 3 W. W. R. 623.— CAN. 


1789 1. No right where express cou' 
tract, 1 — Where a contract of agency 
stipulates the ofroumstanoes in which 
the agent will be entitled to a oom- 
mlealon, oompenaation by way of 
qtkstUum meruit will not be allowed in 
olroumstanoes where no commission 
can be claimed ; so to allow it would 
be to declare a contract existing be- 
tween the parties different from the 
one they have made themselves. — 
Law & MAOLBAN e. Sawyer Mabbet 
00., (19181 1 W. W. R. 727 ; 13 Alta, 
L. R. 126 : 88 D, L. H. 333.— CAN, 


1789 it. — Claim based an scige.] 
— Where an agent's claim was ba^d 
on a usage : — Seid: a special contract i 


arose between the parties. Sc a quantum 
meruit was excmded.-^AM 80 N v. 
McKay. [19231 N. Z. L. R. 40.— N.Z. 

1789 ill, .) — Elliott e. War- 

burton, (19253 4 D. L. R. 1070.— 
CAN. 

1789 iv. .] — writing was 

signed by deft, agreeing to )>ay pltf. 
<200 upon the “ due completion of the 
exchange." An agreement for an 
exchange was obtained by pltf., but 
there was no " due completion of the 
exchange " : — Held : as the special 
agreement made the conunlssion pay- 
able upon an event which did not. 
hapi>en, no recovery as upon a quantum 
meruit could bo had. — Price v. 
Haberman, [1931] 4 D. L. R. 251 ; 
0. K. 421.— CAN. 

1793 11. .1 — Deft, employed pltf. 

as fitfent to sell land Sc equipment of 
cattle, horses, implements, etc.. Sc 
furniture, at a price on a basis of <80 
an acre with a certain cash payment. 
Pltf. found a purchaser who wanted 
the land alone, but could not make a 
cash payment. Deft. Sc the purchaser 
came to an agreement for sale on crop 
payments at <60 an acre. & signed an 
agreement prepared by pltf., which was 
crude & improvident but one from 
which the rights of the parties could be 
defined. Subsequently a more elabo- 
rate agreement was drawn by deft.'B 
solr., which because of certain onerous 
additions therein for the protection 
of deft, the purchaser refused to sign, 
& the transaction was broken off: — 
Held .* there was in effect a sale of 
which pltf. was the causa causans. Sc 
he was entitled to payment for his 
services, on a quantum meruit basis. — 
Bannermann V . Bradley, [19191 3 
W. W. R 962.— CAN. 


PART VIII. SECT, 8, SUB-SECT. 1.— F. 

w i, .] — Where an agreement as 

to commission is that the agent is to 
receive all over Sc above a certain 
figure, but nothing is said as to when 
the oommission is to be paid, the 
agent is not' entitled to oIb oom- 
tnlsslon until the vendor has received 
in full the amount stipulated. Sc a 

S romise made by the principal after 
16 sale to pay the oommlssioD at once 
does not render him liable to make 
Immediate payment. — Clavbllb r. 
Russell. (19183 I W. W. R. 900 ; 
40 D. L. R. 61 ; 11 Bask. L. R. 111.— 
CAN 

w ii. Agreement as to payment of 

commission obtained agent by mis* 
representation as to nature of document,] 
— Held .* the principal was not bound 
h agroemeot. — T aylor v. Smith, 

S vTl. R. 100 ; 47 A. L. T. 122; 
19261 V. L. R. 271.— AUS. 

73 


■d. Oommission payable out of pur* 
chase*monev — Toted purchase^money 
paid into bank — Disclaimer by seller of 
interest in sum agreed to bepaia to agent.) 
— ^An agent for the sale of goods was 
authorised to ask a price wbloh would 
give him a certain amount for his own 
benefit. The buyer paid the total 
purchase price into a bank to be paid 
over to the seller. Sc the latter dis- 
claimed any Interest in the amount 
which he had agreed to let the agent 
have. The buyer then claimed that 
amount as his :— HcM ; the money 
belonged to the agent. — Dev all v, 
Gorman, Clancby Sc Grindlet, Ltd., 
[1918] 3 W. W. R. 221 ; 42 D. L. R. 
573.— CAN. 


80, jVo purchase-money paid,] 

— Where a principal incurred no con- 
tractual-obligation to pay commission 
except out of the purchase -money 
as received, & no part of the purchase - 
money had been received ; — Held : 
the principal was not liable. — ^Thorn- 
dyke -Trenholmb Realty Co. v, 
Lyall Shipbuilding Co., [1921] 3 
W, W. R. 333 ; 59 D. L. R. 490.— 
CAN. 

gf. Purchase-money payable in 

instalments— Failure to keep up instal- 
inenis.) — An aCTOoment between ven- 
dors of land & their agents stated 
that, whereas the agents had procured 
purchasers for certain parcels of the 
vendor’s land, the vendor agrees to pay 
the agents a commission of a specified 
amount & interest in Instalments, said 
instalmentB of principal Sc interest to 
be made out of, &; to be a certain per- 
centage of, the moneys to be collected 
annually from tbe purchasers. No 
provision was made as to what was 
to happen If the purchasers should 
default in their parents before the 
agents had received the full amount 
of their commission. This contingency 
occurred, owing to the foot that the 
purchasers, who abandoned their 
contract, were financially worthless : — 
HsW.* in the absence of a provision 
providing for said contingency, the 
agents were entitled to recover the full 
comznission agreed upon. — Western 
Colonizers, Ltd. v, bursa w, [1931] 
2 D. L. R. 379 ; 25 S. L. R. 243 
1 W. W. R. 188.— CAN. 


wiiften 


.) — Deft, gave a 

writicn listing to pltf., a real-estate 
agent, for the sale of his farm at a 
certain price, the terms to be a certain 
cash payment &: the balance on half- 
crop payments. The commission wets 
stated to bo " five per cent, on all 
sales." Pltf. being unable to find a 
purchaser willing to make the cash 
payment, then introduced a father Sc 
son to whom deft, agreed to sell the 
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1813. Add. Annotation : — Consd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 

1813a. Contract of sole agency — Pro- 

perty to be left in agent’s hands for specified 
period.] — Chamberlain & Wiixows v. Rose 
(1924), cited 47 T. L. R. at p. 101, D. C. 

AnnotcUion : — CoxuEtd. Bentall, Horsley & Baldry v, Vicary 
(1030), 47 T. L. K. 99. 

1813b. -,] — Deft., the owner of 

property, appointed pltfs,, who were estate 
agents, his “ sole agents for the sale of the 
property for a stipulated period, it being 
agreed that, if pltfs. introduced a purchaser, 
they should receive a commission of 6 per 
cent, on the purchase price. During the 
period of the agency deft, negotiated 
personally & quite apari) from pltfs. with a 
purchaser who had never had any com- 
munication with pltfs. & whom pltfs. did 
not know. The result of the negotiations was 
that the property was sold to this purchaser. 


Pltfs. thereupon claimed from deft, damages 
for breach of contract on the ground that, 
in selling the property direct to the purchaser, 
he had acted in breach of his contract with 
them & had thereby deprived them of their 
commission: — Held: (1) pltfs. were not 
entitled to damages, as the contract contained 
no express prohibition against a sale by deft, 
himself, & the implication of such a pro- 
hibition was not necessary to give business 
efficacy to the transaction ; (2) on the terms 
of the contract, pltfs. could not recover com- 
mission at the agreed rate on the purchase 
price received by deft., as they had failed 
to introduce the purchaser, not could they 
recover on a quantum meruit, — ^Bentall, 
Horsley & Baldry t?. Vicary, [1931] 1 
K. B. 263 ; 100 L. J. K. B. 201 ; 144 L. T. 
305 ; 47 T. L. R. 99 ; 74 Sol. Jo. 862. 

Annotation: — OeneraUy, Befd. Lamb (W. T.) Sc Sons r. 

Gorlngr Brick Co. (1931), 48 T. L. K. 160. 


farm for a certain price to bo paid by 
yearly payments of principal & 
interest “ out of a half -share of tho 
crop.** Deft, then agreed in writing 
to pay tho plaintiff a commission of a 
certain amount payable partly in cash 
within two wee^s, “ the balance by 
paying 2a per cent, of all money paid 
by said purchaser on principal as soon 
as the same are received.** Deft, 
made the cash payment to pltf., Sc 
also other payments wiiich amounted 
to 2/i per cent, of all he ever received 
from tho piuchasers on principal. 
The purchasers being unable to meet 
their obligations, deft, took proceedings 
against tnem Sc the land reverted to 
him, nothing having been paid by the 
purchasers on the principal within tho 
prccctling three years, Pltf. then 
sued for the balance duo him on the 
basis of a 5 per cent, commission : — 
Held : the meaning of the second 
agreement was that it w^as a condition 
precedent to deft.’s liability to pay 
any commission, over Sc above the cash 
payment, that instalments of capital 
should first be paid by tho purchasers. 
— Lkvexick V. Tdunbujx, [1932] 1 
W. W. B. 74 ; 1 D. L. U. 620 ; 40 
Man. L. 11. 134.— CAN. 

sh. .1 — Precision Macu. & 

Fdky., Ltd. v. Industrial Securities, 
Ltd. (Alta.), [1929] 4 D. L. K. 241.-- 
CAN. 

Commission payable out of profit 
on resede — Hcsalc at large nominal 
profit — No part of purchase-money 
paid,] — B. & C. through pltf. pur- 
chased certain land, agreeing to pay 
pltf, a commission of SI per acre, 
which was to be paid, however, only 
out of a profit on a resale. B. & C. 
assumed to make a sale at a purchase 
price showing a large nominal profit, 
which purchase price was to be paid by 
crop payments. Tho purchasers bad 
three crop failures, paid nothing on 
account of principal, interest or taxes, 
& finally abandoned tho agreement of 
purchase Sc went out of possession of 
tho land : — Held : the sale was a 
resale at a profit within the contem- 
plation of the parties, Sc pltf. was 
entitled to commission. — Hanton r. 
Royal Trust Co,. [19231 3 D. L. R. 
800 ; 2 W. W. R. 1046.— CAN. 


lik. Commission payable out of sped- 
ded instalment — Irmalmtnt not paia.)— 
Where it was an express stipulation 
of a contract as to commission that the 
balance of comtnisHion due was to bo 
paid out of a specified instalment of the 
purchase price payable on a specified 
date : — Held : the instalment not 
having been paid by the purchaser, 
who nad abandoned the land, no 
oommtssioD was payable. — B ilodeau 
e. MoLban, [19241 3 D. L, K. 410 ; 2 
W. W. U. 031 ; 34 Man. L. R. 239.— 
CAN. 


•m. Sale of land on crop payment 
plan — Commission payable , out of 
vendor* s share of crop — l^roinsion for 
cesser of right to commission on termina- 
tion of agreement.) — Leslie v. Graham, 
11929) 3 D. L. R. 712 ; 2 W. W. K. 65 ; 
23 S. L. 11. 605.— CAN. 

«n. Agent uiorhing under commission & 
drawing account arrangement. 3 — Scmble : 
unless an agreement bctw'ocn the parties 
provides otherwise, whore an agent is 
working on a commission basis Sc his 
employer allows him a drawing account 
against his commissions, the employer 
cannot, after tho relationship is 
terminated, coUeot from tho agent 
anything beyond tHo commissiona bo 
has earned. — Robotham v. Dominion 
Motor Co. & Ktckley, [19311 1 
W. W. U. 373.— CAN. 

PART VIII. SECT. 8. SUB-SECT. l.—O. 

1808 be. Option to purchase.) — 

A. held an option for the sale of land, 
his rcinuneratfon to bo the excess of 
the price obtained over 829,000. 
After the option had lapsed ho intro- 
duced to tho owner a purchaser of 
tho land at 135,000 ; — Held : A. was 
not entitled to the excess over 829,000, 
but could only recover quantum 
meruit . — A celeb v. Beatty (1919), 
59 S. C. R. 640 ; 52 D. L. K. 691.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.— K. 

agent has no 
right to remuneration unless he suc- 
ceeds in obtaining a tenant or pur- 
chaser, as the case may be, on tho 
appointed terms, for the property 
put In his hands for the purpose of 
being sold or let. The contract is 
revocable at the will of the principal 
at any time before tho agent has 
actually procured a person ready to 
take or to purchase on the terms 
arranged, — S mith (Judge) v. Ren- 
FREY. [192^ 22 W. A.L. R. 61.— AUS. 

1 u. Wheroareol estate 

agent receives an exclusive listing of 
laud it may be revoked by tlte sale of 
the property by the owner, In which 
caso the real estate agent will only be 
entitled to recover on a quantum meruit, 
— Greenwood & Greenwood v. Wbl- 
FORD (1922), 70 D. L. R, 107 ; 11922] 
3 W. W. 11, 388.— CAN. 

m I. PrinciptU*s implied right to 

sell himself ,] — Where the owner of pro- 
perty puts it in the hands of an agent 
for sale upon commission, there is. In 
default of stipulations to tho contrary 
in the contract of agency, a right in the 
owner to deal with his property, with- 
out liability to the agent, so long as the 
ageut*8 mandate is not performed. — 
Donowa V, Webster (1929), 29 8. R. 
N. 8. W. 318 ; 46 N. S. W. W. N. 124. 
—AUS. 

m ii. ,] — ^An agency agree- 

74 


ment for the sale of a farm contained 
the following clause : Your agency 
to hold until one month after being 
notified in writing by mo that It shall 
cease, but for not less than a year 
from date. If a sale is made through 
any person during your acting as such 
agent, you are to be paid tho aforesaid 
commission.** Two years elapsed but 
no purchaser was found. Without 
giving ^any notice to terminate the 
agreement, deft, then sold the farm, 
without the intervention of any other 
agent or person : — Held : as the sale 
was not made through any person ’* 
pltf. was not entitled to commission. — 
BARKI.EY V, Bush, [1929) 3 D. L. II. 
300 ; 63 O. L. It. 678.— CAN. 

n i. .3 — Pltf., by writing signed 

by deft, on Sept. 16, 1919, was aiitbo- 
rised ** from this date untU withdrawn 
by me in. writing,*' to offer for sale 
land for 87,600, Sc deft, thereby agreed 
to pay pltf. a commission ** on this 
or the selling price, should you effect 
a sale.*’ Later on the same day. deft, 
himself sold the property to M. for 
87.000. On Sept. 18, pltf. obtained a 
written offer under seal from U. to 
buy the property for 87,500 cash, Sc 
the offer was accompanied by a cheque 
for 81,000 ; tho offer & cheque 
reached deft, on Sept. 19. No notice 
in writing of tho sale to M. w^as given 
to pltf. until Sent, 20, when deft, 
wrote advising pltf. of that sale Sc 
returning the B. offer Sc cheque 
Held : pltf. was entitled to recover the 
agrreod payment for his services. — 
Gorman v. Young (1921), 64 D. L. R. 
51 ; 49 O. L. R. 162.— CAN. 

■p. Sub-agent — Appointed by person 
erpecting appointment as agent, A oo. 
wiiich expected to be appointed agents 
for tho Govt, of Western Australia, 
agreed to employ W. as sub-agent. 
The CO. failed to secure the appoint- 
ment Sc terminated W.'s enipJoymcnt : 
— Held: the co. warranted that they 
would be appoiated govt, agents, Sc 
they were liable to W. — Ookbrbt Sc 
Co., Ltd. v. Watson (1918), 26 C. L. U, 
431.— AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 

L. (a). 

1818 i* Insurance agent — Commis- 
sion on premiums paid after termination 
of agency .) — In the absence of a definite 
agreement to that effect, an agent of 
an insurance co., who has scoured 
policy-holders for the co. St whose 
duties as agent do not cease with the 
first iutroduotion of tlie customer, 
has no right to commission on subse- 
quent premiums paid in by such policy- 
holders, after he ceased to bo agent. — 
Empire of India Life Assur.incb 
Co., Bombay «. Nand Attar (1920), 
1. L. B. 44 Mad. 170.— IND 



Vol. L— Agency. Cases 1820—1886, 


1820. Add. Citalum ;—affd. C. A. “ Times,” 
Jan. 10, 1890. 

Add, Annotation : — Consd. Oramb v. Good- 
win (1910), 36 T. L. R. 314. 

1829. Add. Annotation : — As to (2) Polld. Oramb 
V. Goodwin (1919), 36 T. L. R. 314. 

1829a. .] — Deft, engaged pltf. as a 

commercial traveller on a salary & commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from all firms in the 
ground allotted to pltf., it being stipulated 
that pltf. was to have the commission on all 
accounts that ho opened, including all repeat 
orders, whether they were actually handed 
to pltf. or posted direct to deft. : — Held : the 
intention of the parties was that commission 
should bo paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on i*epeat orders received after 


the termination of his engagements. — Crams 
V. Goodwin (1919), 36 T. L. R. 477 ; 03 
Sol. Jo. 490, 0. A. 

1832. Add. Annotation : — ^Folld. Schostall v. John- 
son (1919), 30 T. L. R. 75. 

1883. Add. Citations :--Affd., [1918] A. C. 239 ; 
87 L. J. K. B. 416 i 118 L. T. 126; 34 
T. L. R. 206 ; 62 Sol. Jo. 290, H. L. 

Add. Annotations : — Retd. Ertel Bieber v. 
Rio Tinto Co., [1918] A. C. 260 ; Naylor, 
Benzon v. Krainische Industrie Gesellschalt, 
[1918] 1 K. B. .331 ; Fried Krupp Akt. v. 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; Rodriguez v. Speyer, [1919] A. C. 59. 

1834. Add. Annotaiion : — ^Dlstd. Schostall v. John- 
son (1919), 36 T. L, R. 76. 

1835. Add. Annotation : — Retd. Anderson v. 

Daniel, [1924] 1 K. B. 138. 


1818 ii. .] — The question 

whether an insurance a«ront, who is 
compensated by oommissions on re- 
newal premiums, is entitled to com- 
missions on such premiums paid after 
the termination of his asoncy, depends 
to a i?roat extent on tholaufiruago of his 
contract with his employer. If such 
contract contains no provisions on the 
subject Sc the agency is terminated 
without ills fault, the agent is entitled 
to commissions on roiiewa) premiums 
paid thereafter ; if, however, the agent 
voluntarily resigns his agency, or is 
discharged for good cause, the rule 
seems to bo otherwise. — B krrt v. Con- 
PEDKRATJON LiPK AssooN. (Can.), 
11927 J 3 D. L, 11. 945.— CAN. 

1818 iii. .1 — The question 

whether an insurance agent is entitled 
to commissions on renewal premiums 
paid after the termination of his em- 
ployment is governed by tbe terms of 
the contract between him Sc his oo. 
If the contract between the agent Sc 
the insurance co. contains no provision 
on tho subject, the agent is entitled, 
in case tbe agency is terminated by tho 
CO. without fault on his part, to the 
commissions on renewal premiums 
which tho contract sooiircH to him, as 
part of his compensation, although 
such premiums may be paid after the 
termination of the agency. — Finoard 
V. Merchani’s Casualtv Inscb. Co., 
[1928] 2 W, W. R. 609.— CAN. 


IX i. Commission on sales made 

before termination of aotney — Deliveries 
<£• payme/nts made after termination .) — 
Under an agreement pltf. was appointed 
defts.* sole & exclusive salesman for 
the sale of coal, at a commission ** on 
the gross amount of all soles made by 
defts. ** under this agreement '* : — 
Held : pltf. was entitled to com- 
mission upon sales contracted before 
termination of the agreement, but In 
respect of which deliveries of coal 
were made Sc paid for after it.— 
>ViLSON V. Atlas Coal Co., Ltd., 
[1923] 2 W \V R 890.— CAN. 


sq. dgent to obtain permit to sell beer 
in certain area — Entitled to commission 
on subsequent sales in area .] — Jobnson 

V. Medicine Hat Rrewinq Co., Ltd,, 

[19271 2 D. L. R. 231 ; 119271 1 

W, \V. R. 48C ; 22 Alta. L. R. 476.— 
CAN. 


PART VIII, SECT, 3, SXJB-SECT. 1.— 
L. (e). 

ST. Accent leaving employment volun- 
tarily. was employed by a 
collection agency in soliciting business 
on a oommiasion basis ; the oommissiou 
which It was agreed ho was to receive 
being 50 per cent, of that earned by 
hia employers on any business which 
he Introduced. No peidod of employ- 
ment wros mentioned when he was 
enga^ ; tbe evidence of tho manager 
of the employers was that pltf. was to 


be paid said commission ** just while 
he was in our employment.’’ Tho 
employers fiumlshed the office accoiq- 
modation Sc paid the staff : — Held : 
pltf. w^as not entitled tp tho commission 
on moneys coming m after ho hod 
left deft.’s employment. — S wartz v. 
Shraogk, [1932] 1 W. W. R. 797 ; 
2 D. L. R. 724 i 40 Man. L. R. 242.— 
CAN. 

PART VIII. SECT. 8, SUB-SECT. 1.— 

M. (a). 

at. Land agent — Land Agents Act, 
1912 J — A person who, not being 
licensed as a land agent, obtains an ap- 
pointment from a vendor to act as sneh 
is guilty of an offence under s. 14 of the 
above Act, & cannot maintain aa action 
against his principal for commission ; 
& the defect la not cured either by the 
expiry of tbe period of limitation or 
by the fact that the af^nt has obtained 
a licence before pezforming the ser- 
vices la respect of which the com- 
mission is claimed. — Nelson v. 
Crosby. [1919J N. Z. L. R. 369.— N.Z. 

sv. .1 — ^Land Agents Act. 

1912, s. 13 (a), ought to be construed 
as meaning that the land agent must 
possess a licence at the time tho work 
is done. Sc the foot that after tho work 
is done the land agent fails to take out 
a further licence does not destroy a 
right to bring an action for com- 
mission, where the cAuav of action arose 
at tho time the agent was In possession 
of a licence. — Jobnstone p. Goodson, 
[1920] N. Z. L. R. 888.— N.Z. 

X i. Heal Estate Agents Licens* 

ing Act. 1 — Pltf., a store-keeper, brought 
about the sale of deft.*B land to another 
person. In an action for commission : 
— Held : s. 21 of the above Act did 
not apply to individual transactions. — 
Goodall p. Cousins, [1923] 3 D. L. R. 
718 ; 32 B, C. R, 440.— CAN. 

xii. Licence obtained before 

completion of sale.] — Agent entitled to 
commission. — Cudworth v. Eddy, 
[1927J 1 W. W. R, 583 ; 37 B. C. R. 
407.— CAN. 

xUl. Unlicenced employee.] 

— Pltf., a real estate agent, sued for a 
commission on a sale, which had 
re8ul1o<l from the introduction of the 
buyer to the seller by pltf.’s employee, 
who was found to be the effloient cause 
of tho sale, although deft, completed 
it through agent. Pltf. had been 
duly licenced under above Act, at Sc 
from the time of the listing ; his 
employee, however, was not licenced 
under above Act when he introduced 
the buyer & conducted tbe negotia- 
tions although he obtained bis licence 
before the sale was made ‘ — Held ; 
under above Act his employee’s lack 
of a Uoonco while he was doing the work 
rendered tho work illegal Sc prevented 
pltf. from recovering tbe commission. — 
Anderson v. Lake (B. 0.). [1928] 
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4 D. L. R. 220 ; [1928] 3 W, W. R. 
136.— CAN. 

sa. Agent not registered — Security 
Frauds Frevention Ant,] — In an action 
to recover compensation for obtaining 
a buyer for doft.’s farm : — Held : 
sincie all that pltf. did in tho matter 
within Winnipeg was to secure from 
deft, the information & authority 
which enabled him to assure the 
persons who afterwards bought the 
farm that a purchase was within their 
roach. Ills claim was not barred by the 
amendment of 1 930 to Security Frauds 
Prevention Act, 1929, although ho 
was registered as a real-estate agent 
thereunder. — K rueger v. National 
Trust Co., Ltd., [1931] l W. W. R. 
725.— CAN. 

PART VIII. SECT. 3. SUB-SECT. 1.— 
M. (b). 

•b. Member of Parliament eff eking 
sale — Sale to Oovemmeni.] — J^ltfs., land 
agents, were employed by deft, to 
biing about a sale of deft.’s property 
to the Govt, of Victoria. Services 
were to be rendered by D., a mem- 
ber of the Pariitunent of Victoria, 
who was employed by pltfs. as their 
representative on the terms that he 
should receive a share of their com- 
misploD on the sale. D.’s services 
were an effective cause of the sale. 
In an action by pltfs. against deft, to 
recover commission on the sale : — 
Held: the transaction was contrary 
to public policy. Sc pltfs.* action 
failed. — Houne r. Barber (1920), 27 
C. L. H. 493.— AUS. 

so. Consent of Oovemment 

necessary, ] — A member of the Dominion 
PorJiament brought about a sale, it 
being his duty under agreement with 
the vendor to use bis infiuence with 
the miuistcr in char^ to secure the 
Govt.’s consent which was necessary 
to complete tho sale: — Held: ho 
was not entitled to a commission 
for his services, the agreement being 
void on tbe ground of public policy. — 
Clements v. Cougblan 1924), 34 
B. C. R. 401.— CAN. 

sd. Sale under Discharged Soldiers 
Settlement Act, 1919 {No. 3039)— 
Member of advisory committee agent of 
vendor.] — A land agent, who was also 
a member of an advisory oommittee, 
constituted under s. 35 of tl 
to tbe Lands Purchase Sc 
Board, entered into a contract with the 
owner for effecting the sale to tlio board 
of certain laud, as to whicii tbe com- 
mittee had certain powers Sc duties 
to advise tho board. Tho contract 
did not refer to the use by the agent of 
any infiuence os a member of the 
oommittee in effectuating the sale; 
tlie a^nt took no part in the discus- 
sion by the oommittee of the report 
of a sub-oomxnlttoe os to tlio expedi- 
ency of the purchase by tho board of 


36 above Act, 
Management 



Oases 18ttar-1858c. English and Empibe Digest Supplement. 


lB48a* Pltf, was employdd by deffe*, a 

miisic seller, to find a purchaaer of the lease 
of deft/s business premises, which were held 
under a covenant against carrying on any 
other business. Several tailors expressed to 
deft, their willinmess to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlords. Pltf., however, havmg found a 
tailoring co. who wanted to purchase the 
lease, received an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for i^,250 in ignorance of 
the fact that the proposed purchasers carried 
on a tailoring business. In an action for 
commission for finding a purchaser : — Held : 
as pltf. had taken advantage of the false 
position to persuade deft, to agree to take a 
lower price than deft, could have ^t else- 
where, the action failed. — Heath v. Parkin- 
son (1926), 136 L. T. 128; 42^T. L. R. 693 ; 
70 Sol. Jo. 798. 


1858^ Add. Annotaiion : — Consd. Rhodes v. Mac- 
alister (1923), 29 Oom. Cas. 19. 

1852a. -•] — ^Pltfs., a firm of mining engineers, 

were employed by defts, to negotiate the 
pTirchase of mining properties. Defts. were 
willing to give £9,000 for the properties, & 
agreed with pltfs. that if they made a bargain 
for less than £9,000, the difference between 
the £9,000 ^ the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale : — Held : pltfs. had committed a 
breach of duty as agents for defts. & were 
not entitled to any remuneration from defts. 
— ^Rhodes v. Maoauster (1923), 29 Com. 
Cas. 19, C. A. 

1858a. Agent acting in good faith.] — Keppel v. 
Wheeler, No. 1263a, ante. 

1858b. No damage suffered by principal.] — H ab- 
BODs, Ltd. v. Lemon, No. 1501c, ante. 

1858c. Waiver of breach.] — Habbods, Lti>. v. 
Lemon, No. 1501c, ante. 


such land. &: acted throughout bond 
fide & without conoeolnient of the fact 
of hia agency, & be was not at any 
tlrao a member of any valuation 
anb -committee ; — Held : the contract 
was void as being against public 
policy, & tbe agent^s claim for com- 
mission failed. — W ood v. Little, 
[1922] V. L. K. 11.— AUS. 

PART VIII. SECT. 3. SUB-SECT. 1.— 
M. (0). 

ae. Agent returning depoait to pur- 
cAoscr.l— Reaps, wore employed os 
agents to sell property belonging to 
applt. They found a purchaser but 
applt. failed to complete the sale on the 
day fixed. Sc respa., on the application 
of purchaser, paid him back the deposit 
without communicating with applt. ; — 
Held ; resps. had been guilty of a 
wilful broach of the duty which, 
under Land Agents Act. 1912, s. 8. 
they owed to applt., 6c such breach 
deprived them of their right to recover 
any commission at all. — Buchanan 
V. Neale. [1920] N. Z. L. R. 889.— 
N.Z. 

sf. Failure tomake binding contract. 1 — 
Where pltfs., acting as brokers, failed 
to make a contract binding on both 
parties ; — Held : they were not en- 
titled to commission. — Paterson e. 
McCallum, [1921] N. Z. L. R. 869.— 
N.Z. 

1841 iva. .] — Mack v. 

McLeod, [1925] 2 D. L. R. 1201.— 

CAN. 

1841 vi. Secret agreement to pool 

commiaaiona .] — On a proposed ex- 
change of properties, if the agents, 
unknown to cither of the principals, 
agree to pool their respective com- 
missions Sc to divide equally, so that 
under such pooling agreement one 
agent receives more than the com- 
mission payable by his principal, that 
agent cannot recover any oomxnissioti 
from his principal, as such an agree- 
ment gave him an interest adverse 
to the Interest of his principal. — Dalt 
V. Kbliheb, [1921] 2 W. W. R. 192.— 
GAN. 

1841 vii. Agent acting for both 

parHea — Hides of Reed Estate Exchange. ] 
' — ^Where the owner of property listed 
with a real estate agent for sale ex- 
changed the property with the assist- 
ance of the agent for other property 
listed, to tbe knowledge of the owner, 
with tbe agent for exchange, but had 
not agreed to pay him a commission 
on the exchange Sc had not been in- 
formed by him that he still Intended to 
act as her agent Sc to ohaige her a 


commission : — Held : (1) she was not 
liable for commission ; (2) a rule of a 
Real Estate Excham^ to whlcli the 
agent belonged, that an agent who 
acted for botli parties in an exchange 
could collect from each one-half the 
usual oommission on a sale, did not 
legally entitle the agent to recover 
such half from her.— Hackney v. 
Lyne, [1926] 4 D. L. R. 861 ; [1926] 
3 W. W. R. 614.— GAN. 

1841 vUi. .1— If a vendor 

with full knowledge of the facts agrf)e8 
to pay commission to a porohaser's 
agent, he wUl be bound by his contract, 
but the onus is on the agent to show 
clearly that the vendor knew that he 
was acting in a dual capacity Sc 
assented to that state of affairs. — 
Moiler V. Forqs (1927), 27 S. R. 
N. 8. W. 69 ; 44 N. S. W. W. N. 42.— 
AUS. 


1860 ilia. Fraudulent repre- 

sentations inducing listing .] — Agent not 
entitled to oommission. — Suerro v. 


Adams, [19271 1 D. L. R. 547 ; [1927] 
1 W. W. R. 12 ; 22 Alta. L. R, 333.— 


CAN. 


1850 vii. Agent to sell acting 

for other principals — Breach of con- 
tract .] — A contract, entered into in 
Feb. 1914, between a firm 8c a oon- 
mission i^nt, whereby the latter was 
appointed agent for the sale of certain 
cotton goods dealt in by the firm, oon- 
tadned a clause prohibiting the ^ent 
from selling such goods suppUedT by 
others than his principals. From 
July 10, 1916, onwards the agent regu- 
larly sold goods of that class on behalf 
of another firm. Sc he also bought Sc 
sold such goods on his own account : — 
Held : tbe agent was not entitled to on 
accounting for the period subsequent 
to July 10, 1916, as he was then in 
material breach of his contract, but 
he was entitled to an accounting for 
the period prior to that date during 
which ho had duly obtempered the 
contract. — Graham Sc Co. v. United 
Turkey Red., etc. Co., Ltd., [1922] 
S. C. 633 ; 69 Sc. L. R. 420.*^COT. 


1860 vHI. Inducing principal to 

seU at undervalue ,] — Wbw an owner 
of land requests an agent to find a 
purchaser at a price not lees than a 
stated amount the agency la a general 
one Sc the agent stands in a fiduciary 
relation to nis principal ; & if ho 
endeavours to get the latter to sell at 
a price less than that which he knows 
the purchaser found by him is wilfing 
to pay be is acting in bad faith 
therefore, disentitles himself to a com- 
mission even thoui^ the sale is finally 


76 


made at the full price which said pur- 
chaser was willing to pay. — Lafre- 
NDERB V. Bouffard (Sosk.), [1929] 4 
D. li. H. 183 ; 2 W. W. R. 602.— CAN. 

1852 vii. ,] — Where an agent 

acts improperly & unfaithfully in the 
performance of his duties towards his 
principal, ho forfeits any remuneration 
or oommission to which he would 
otherwise have been entitled If his 
improper or unfaithful conduct is 
connected with the duty be had to 
perform. The mere fact of an agent 
receiving Sc retaining a secret profit 
or commission arising out of Sc in 
oounootion with the performance of 
his duty constitutes unfaithfulness Sc 
dishonesty. Sc disentitles him to any 
remuneration or commission. — Levin 
V. Levy, [1917] T. P. 1). 702.— S. AF. 


PART VIII. SECT. 8, SUB-SECT. 1.— 
M. (d>. 

sj. Agent selling at less than listed 
price ,] — ^An agent for tbe sale of goods 
Is not entitled to a commission for In- 
troducing a purchaser where the goods 
are sold at a reduction from the listed 
price greater than the commission, 
Sc the agenoy contract provides that 
if any goods are sold for less than tbe 
current price list by the agent, the 
acceptance of such sale shall not 
entitle the agent to the commissions 
set forth, but such reduction in price 
shall be deducted from the agrent's 
commission. — Law Sc Maclean v, 
8a WTFJ a M assey Co., [1918] 1 W. W. R. 
727 ; 18 Alta. L. R. 12ft ; 38 D. L. R. 
338.— CAN. 

sic. No commission on land not soM.l 
— Deft.'8 land having been listed with 
pltf., an estate agent, the latter claimed 
oommission on tne proceeds of a subse- 
quent sale, but failed to show that he 
brought about a sale of deft.*s land, 
or that deft, made a sale thereof to a 
person introduced to him by pltf. : — 
Held: pltf. had not shown the per- 
formance of any services wnioh 
entitled him to oom]nis8ion.^DuNN 
V, Graf (1922), 66 B. L. R. 713.— 
CAN. 


sl. No commission on goods ** taken 
baek.**y--Beid : goods " token back ” 
included goods ** repossessed ” on 
default. — C>owiE v, Sawyxr-Mjlrbxy 
Co. (1910), 34 W. L. R. 274 ; 10 
W. W. R. 464.— CAN. 




Vol, h-^Ajgtam. Oases 1862<~1947a. 


iae2« Add, Annotation : — Apld. Adams v, Morgan, 
[1923] ^K.B. 234. 

1872a« Promise to indemnify vendor of Ousiness to 
company — Vendor retained as agent for 
Umited period — Assessment of vendor to 
super-tax on profits made within period.]— 
Pltf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
budness was sold was that as from Dec. 31. 

1918, unta ISept. 16, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of So for the benefit of the pur* 
chasers. So that pltf. should account So be 
entitled to be indemnified accordingly. For 
his services untU the date of completion pltf 
was to be paid a fixed sum monthly. Htf. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 

1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
— Held : pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax. — ^Adams v. Morgan So Co., 
[1924] 1 K. B. 761 ; 93 L. J. K. B. 382 ; 130 
L. T. 792 ; 40 T. L. R. 70 ; 68 Sol. Jo. 348, 
C. A. 

1876. Add, AnnotaHon : — Consd. Weddle, Beck v, 
Hackett, [1929] 1 K. B. 321. 

1878. Add, Annotation: — As to (2) Refd. Weld- 
Blundell v, Stephens, [1919] 1. K. B. 520. 


1886. Add. Annotations : — ^Refd. Adams v. Morgan, 
[1923] 2 K. B. 234 ; Britannia Hygienic 
Laundry Co. v. ITiomycroft (1925), 94 
L. J. K. B. 868. 

1941. Add, AnnoicUion : — Retd. Christoforides v, 
Terry, [1924] A. C. 666. 

1944. Add, Annotations : — ^Distd. Keigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 692. Consd. Warren v, Agdeshman 
(1922), 38 T. L. R. 688. Refd. Re Windsor 
Steam Coal Co. (1901), Ltd. (1928), 140 L. T. 
80. 

1945. Add, Annotations : — Apld. French v, Leeston 
Shipping Co. (1921), 37 T. L. R. 453. Refd. 
Reigate v. Union Manufacturing Co. (Rams- 
bottom), [1918] 1 K. B. 592. 

1946. Add. Annotations : — As to (2) Consd. Warren 
V. Agdeshman (1922), 38 T. L. R. 588. 
Refd. Turpin v, Victoria Palace, [1918] 2 K. B. 
639. Generally/, Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] I 
K. B. 592 ; Re Rubel Bronze So Metal Co. So 
Vos, [1918] 1 K. B. 315 ; Re Windsor Steam 

. Coal Co. (1901 ). Ltd. (1928), 140 L. T. 80. 

1947. Add. AnnoicUion : — Refd. Warren v. Agdesh- 

(1922), 38 T. L. R. 688. 

1947a. .] — By a contract in writing deft. 

appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pltfs/ were to 
be paid a commission at the rate of 22 per 
cent, on all goods sold throughout the United 


PART VIII. SECT. 8. SUB-SECT. 2.— 
C. (a). 

1878 i. In gmeral,] — Where an act 
Is Innocently done under the express 
direction of another, which occasions 
«n injury to the rights of a third party, 
the principal must indemnify the 
innocent agent. — Victoria School 
Trustees v. Muirhead & Mann 
(1895), 4 B. C. 11. 148.— CAN. 

bi. Loss through delay in 

delivery. ^ — E. & Co., commission 
agents, entered Into a contract with 
defts. under which they undertook to 
purchase Sc ship goods ** on aocoimt & 
risk ** of defts., Sc B. Sc Co. shipped the 
goods under a contract on board 
a Gorman ship. Owing to the out- 
break of war during transit the goods 
did not atrive at their destloatloo 
until long after due time. On defts.* 
refusal accept the goods they were 
sold : — Held : E. & Co. wore entitled 
to recover damages for breach of con- 
tract. — Meredith t». Abdulla (Sahib) 
(1918h I. L. tt, 41 Mad. 1060.— IND. 

sn. Broker buying wheal to meet de- 
liveries.} — Brokers were instructed by 
their principal to sell wheat for future 
delivery i-^Held : when the principal 
could not deliver the wheat he 
instructed the brokers to buy the wheat 
necessary to cover his contracts, which 
they did. Sc be must repay to them 
the amount so expended. — Canadian 
Grain Co., Ltd. e. Kiohol. [1920] 
3 W. W. R. 127 ; 63 D. h, R. 376 ; 
18 Sask. L. R. 30.— CAN. 


so. Dealings in grain futures — Broker 
with knoudeage of iUegality of transac- 
tions — Broker not e/nHtlea to recover 


balance due from cuafemter.] — T opper 
Grain Co. v, Mantz (Alta.J, [1920] 2 
B. L. R. 712 ; [1926] 2 W. W. R. 140. 


—CAN. 


PART VIII. SECT. 8, SUB-SECT, 2.— 
C. (b). 

1905 U. — ^ J— 

V. nxjmxm (1914), 48 L B. R. 
126.— CAN. 


sp. Forwarding agent acting in ac- 
cordance with ordinary dufy.]— Defts., 
forwarding agents in Durban, who 
acted as the agents of pltf. in clearing 
& forwarding goods consigned to him 
from India, on Oct. 21, received a letter 
from a firm in India informing them 
that they had shipped a consignment 
of goods on behalf of pltf. The goods 
arrived on Oct. 20, Sc on Oct. 22 defts. 
cleared Sc trucked the goods to Johan- 
nesburg Sc sent pltf. a oonsignraent 
note which he received on Oot. 26. 
Immediately on receipt of the note 
pltf. telegraphed to defts. instructing 
them to keep the goods for sale In 
Durban. Defts. on the instructions 
of pltf. had the trucks stopped Sc 
returned to Durban. Defts. in order 
to obtain delivery of the goods paid 
the railway charges Sc upon pltf.’s 
refusal to reimburse them declined 
to hand the goods over to pltf. : — 
Held : defts. in railing the goods 
without awaiting special instructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 
Sc in the absence of special instructions 
to the contrary defts. were justified 
in so railing the goods. — ^P atel r. 
Keeler Sc Oo., [1923] App. D. 606.— 
S. AF. 

PART VIII. SECT. 3, SUB-SECT.* 2.— 
C. (e). 

•q. Contract for delivery of grain — 
Actual delivery necessary — Duty o/ 
broker to prove contract not illegal .] — 
Hansen v. Lb(htzibr, [1925] 4 D. L. R. 
1008.— CAN. 


PART VIII. SECT. 8. SUB-SECT. 2.— 

D. (»V 

•r. Agent assuming liability to third 
porfy,}— Where a superintendent of 
road oonstruotion for a munidpality 
ordered supplies on its behalf. Sc which 
were oharg^ to it : — Held / ashe was not 
legally lie^le on the accounts he had no 
cause of action against the muni- 
oipality in respect thereof whether tor 
payment or indemnity, although be 
had paid one of the accounts Sc Judg- 

77 


ment had been obtained against him 
for another. — D ickinson v. HtmAL 
Municipautt of Stonbuague, [1920] 
1 W. W. R. 235 ; 50 D. L. R. 383 ; 
13 Sask. L. R. 1.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 3.— 

A. (a). 

194?6 i* Principal hound to enable 
agent to earn comtnission.] — By agree- 
ment dated Aug. 17, 1929. R. appointed 
O. his solo agent to sell a (?crta.iii 
publlc4ition in Australia on a commis- 
HioTi basis. The agreement provided. 
inter aMa, that the agency should com- 
mence on the date C. & R. arrived in 
Australia, & that it could be dcU^rmined 
by either R. or C. on the happening of 
certain specified events. N one of 1 liose 
events in fact happened. The particis 
came to Australia & the busincsK of 
the agency was embai'kod upon. In 
Jan. 1930, II. went into parlncrsbip 
>vlth £?. in the business of bor)kstiJleis. 
On Mar. 15. 1930, R, gave C. six 
months’ notice of the termination of 
the agency agreement of Aug. 17, 1929. 
On Aug. 1, 1930, R. & S. entereil Into 
an agreement with a co. for the sale 
to it of the goodwill Sc assets of their 
business including the agency rights. 
After Aug. 1, 1930, R. did not accept 
any new orders from C. under the 
agreement of Aug. 17, 1929, C. did 
not know of the agreement of Aug. 1 , 
1930, until after Sept. 15. 1930, up 1o 
which date he regarded himself as still 
employed by R. He took orders for 
the CO. Sc received commission from It. 
From Sept, 15, 1930, he was refused 
further employment by R. Ho there- 
upon sought to recover damages from 

R. for bis wrongful determination of 
tlie agreement : — Held : a term could 
not be implied into the agency agree- 
ment that R. cDuld terminate the 
agency at any time by ceasing to 
oarry on his business. Sc G. was entitled 
to recover from R. such damages as 
he sustained by reason of the wx'oiigful 
determination of the agreement. — 
Goulteb V. Readhbad (1931), 31 

S. R. N, S. W. 432 ; 48 N. S. W, W .N, 
161.— AUS. 
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Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 

\ instrumentality of pltfs. or not, deft, 
agreed with pltfs. that he would keep them 
fuUy supplied with samples, & would execute 
aU orders with due diligence, &, would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
cummers, or potential customers, of pltfs. 
in respect of the sales of his goods. Before 
the expiry of the three years deft, broke these 
undertakings & then wrote to pltfs. cancelling 
the agreement : — Held : as it was a necessary 
implication from the i^rms of the contract 
that pltfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mere appointment of an agent on commission 
for a term of years does not carry with it the 
nece^ry implication that the business shall 
be carried on for that term, yet, as deft, had 
undertaken certain obligations to facilitate 
the earning of the commission S& had broken 
his undertakings, he could not, by a pur- 
ported cancellation of the contract, limit his 
liability for damages to the period prior to 
such purported cancellation. — Warren & 
Co, V. Aqdeshman (1922), 38 T. L. R. 588. 

1947b. .] — Raymond v. Wooten, No. 1705a, 

ante. 

1948. Add, Annotation: — Apld, Graves v, Cohen 
(1929), 40 T. L. R. 121. 

1950. Add. Annotation : — As to (2) Reid. Payzu v. 
Saunders, [1919] 2 K. B. 581. 

1951a. ,]■— By an agreement made between 

pltf. a limited co., which carried on business 
in Lancashire, in consideration of pltf. sub- 
scribing tor £1 ,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India. & the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so long live, & thereafter 
until the agreement should be determined by 
six months' notice on either side. The agent 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the co., who upon approving 
or rejecting the same were to inform the 
agent thereof & who were to carry out such 
orders as were accepted without undue delay ; 


&, the agent was not definitely to accent orders 
for the co., but only subject to connrmation 
& acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purcliasers. A few months wter- 
wards the co. required fresh capital, & they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would have 
to close down. Pltf. tried to do so, but failed. 
The CO. then asked pltf. to give up the agency 
for the Manchester district, tolling him that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The co. thereupon 
being insolvent passed resolutions for volun- 
tary winding up & ceased to do business 
through pltf. & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years : — Held : the agree- 
ment was to employ pltf. as agent for the 
seven years & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business ; &> the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach. — Reigate v. Union Manufac- 
turing Co. (Ramsbottom), [1918] 1 K. B. 
692 ; 87 L. J. K. B. 724 ; 118 L. T. 479, 

0. A. 

JnnotcUions : — Apld. Fowler v. Conunorcial Timber Co., 
ri9.30] 2 K. B. 1 ; He Gramophone Bocorda, Ltd. (19.H0), (59 
L. Jo. 201. Refd. Thomas v. Todd, 11920) 2 K. B. 61 J : 
LIvock V. Pearson (1928), 33 Com. Cas. 188. 

1952. Add. Annotation : — Refd. Warren v. Agdesh- 
man (1922), 38 T. L. R. 688. 

1953. Add. Annotations : — Refd. Reigate v. Union 
Manufacturing CJo. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 

1957. Add. AnnoicUions : — Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 692 ; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 

1961. Add. Annotation : — Refd. Taylor v. Oakes, 
Roncoroni (1922), 127 L. T. 267, 

1974. Add. Annotations : — As to (1 ) Consd. Mor- 
timer V. Beckett, [1920] 1 Ch. 571. As to (2) 
Apld. Mortimer v. Beckett, [1920] 1 Ch. 571. 


PART vni. SECT. 3, SUB-SECT 8, 
— B. 

1959 ii. For this number read 
**1967 i.*» 

1967 ii. .] — In a five years* 

Ofirreement between a soiling agent & 
a firm of merchant.*) it was proi^lded 
that. If at the end of the first three 
years the agent had not realised a 
certain turnover, the merohauts should 
be eut'tled to terminate the agree- 
ment. The agreement furtlier pro- 
vided that the merchants undertook 
to supply ^ods to the agent, who was 
bound to buy exclusively from them. 
At the end of the three years the value 
of the goods sold & delivered by the 
agent failed to reach the stipulated 
t^nover, & the merchants terminated 
the agreement. The value of the sales 
ell^ted by the agent had in tact 
materially exceeded the stipulated 
figure, but the value of the goods 
actually delivered by him fell short of 
it, owing to the fallui’e of the mer- 


chants to supply him with the full 
amount of goods ordered by him. 
The merchants, who were not manu- 
facturers, were dependent on delivery 
to themsolves by the manufacturers, &, 
owing to war conditions, they wore 
themselves unable to obtain the full 
supplies they required. They bad, 
however, obtained sufiloient goods 
to have implemented the agent’s 
orders, but they preferred to distribute 
these goods ratably among all their 
agents Sc customers, the agent In ques- 
tion receiving his full share. In an 
action by the agent against the mer- 
chants concluding for damages for 
unjustifiable termination of the a^eo- 
ment : — Held : defts. were not entitled 
to terminate the agreement. — Dowling 
V. Methvbn, Sons Sc Co., Ltd., 11921] 
S. O. 948 ; 69 Sc. L. R. 7.— SOOT. 

1978 ill. .P-Pltf. & dofts., 

an English business house, entered into 
an agreement by correspondence by 
which pltf. was to be the selling agent 
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of delta.’ goods in British Columbia, 
In the letter from defts. setting out 
the proposed tonne of agreement were 
the words, “ this offer to be firm (or 
one year.” Defts. broke the agency 
agreement during the first year: — 
Held: pltf. was entitled to damages 
on tub basis of loss of profits on two 
years contract, as being reasonable in 
all the circumstances. — ^Macdonald v. 
Casein, Ltd., 119191 1 W. W, R. 293.— 
CAN. 

1978 Iv. . 

agreed to employ applts. as under- 
brokers for the business of u co. during 
the subsistence of an agreement which 
they themselves had as brokers to the 
CO. ; the latter agreement was for 
five years. In Aug. 1912, resps. 
wrongfully determined the agreement 
with applts. On Deo. 2, 1912. resps., 
bond Jide Sc not as a moans of limiting 
the damages, made a new agreement 
with the CO., the terms of which wore 
inconsistent with. Sc thus put an end to. 



VoL L — Agency. Cases 1980—2120. 


1980. Add, Annotation : — Aa to (2) Consd. Martin 
V. Stout, [1926] A. 0. 369. 

2006. Add, Annotation : — As to (2) Refd. Wright- 
son V. McArthur & Hutchisons, [1921] 2 
K. B. 807. 

2025. Add, Annotation: — Refd. Lloyds Bank v* 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

2029. Add, Annotation : — ^Refd. Be Gunsbourg, 
Ex p. Trustee (1920), 89 L. J. K. B. 726. 

2062. Add, Annotation : — ^Refd. Near East Relief 
V, King, Chasseur & Co., [1930] 2 K. B. 40. 

2056. Add, Annotation : — Refd. Booth S.S. Co. v. 
Cargo Fleet Iron Co. (1916), 13 Asp. M. L. O. 
461. 

2082. Add, Annotations -Dbtd. &. Expld. Beniall, 
Horsley & Baldry v, Vicary (1930), 47 T. L. R. 


99. Consd. Lamb (W. T.) & Sons v. Goring 
Brick Co. (1931), 48 T. L. R. 100. 

2083. Add, Annotation : — Dlstd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 

2088a. Sale by principal himself.)— 

CHAMBERr^AIN & WU^OV7& V, ROSE (1924), 
cited 47 T. L. R. at p. 101, D. C. 

Annotation: — Oonsd. Bentall, Horsley & Baldry v, Vicary 
(1930), 47 T. L. R. 99. 

2088b. .] — Bentall, Horsley & 

Baldry v, Vicary, No. 1813b, ante. 

Compare Sale of Goods, No. 1399a, post, 

2088c. Agreement for commission although trans- 
action not completed.) — Tredinnick v, 
Browne (1921), cited 47 T. L. R. at p. 101. 

Annotation: — Consd. Bentall, Horsley & Baldry v, Vicary 
(1930), 47 T. L. H. 09. 


Part IX. — Relations between 

2096. Add, Annotation : — Refd. Banque Beige 
Pour L’Etranger v, Hambroiick, [1921] 1 
K. B. 321. 

2098. Add, Annotation : — Consd. Jones v. Waring 
& Gillow, [1926] 2 K. B. 612. 

2106. Add, Annotations : — Refd. Re Hodgson*s 
Trusts, Public Trustee v, Milne, [1919] 2 Ch. 
189 ; Banque Beige Pour L’Etranger v, 
Hambrouck, [1921] 1 K. B. 321; Re Wait, 
[1927] 1 Ch. 600. 


Principal and Third Parties. 

2109. Add, Annotation: — As to (1) Refd. Under- 
wood V, Bank of Liverpool, Same v, Barclays 
Bank, [1924] 1 K. B. 775. 

2118. Add. Annotations : — Refd. Muller (Tx)ndon) 
V, Lethem, Same v. I. R. Comrs., [1927] 1 
K. B. 780 ; Calico Printers’ Assocn., Ltd. i’. 
Barclays Bank (1931), 145 L. T. 51. 

2120. Add, Annotation : — Consd. Rederi Akt. 
Transatlantic v, Drughom, [1918] 1 K. B. 394, 


the original agrcoinont between reaps, 
8c the CO. In Jan. 1913, applts. sued 
rosps. for damages ; — tield : the 
damages recoverable wore limited to 
the amount which applts. would have 
earned as under-brokers down to 
Dec. 2, 1912. — Lachmandas, Khax- 
DELWAL V. Kaghumull (1919). L. R. 46 
Ind. App. 314 : 24 C. W. N. 577.— IND. 


PART VIII. SECT. 3, SUB-SECT. 8. 

2083 ii. Breach of covenant .} — 
By an instrument by way of security 
the grantor transferred to the grantee 
by way of mtge. (a) certain stock 
snociflcally described in the sched. ; 
(ft) all stock depasturing on tho lands 
of tho grantor ; (c) “ all stock which 
may now or shall at any time hereafter 
during tho continuance of this security 
belong to the grantor, whorevor the 
same may bo depostui’ing or kept, 8c 
all the natural increase of such stock,*’ 
but did not expressly mention the 
natural increase of stock in (a) or (ft). 
Tho gi'anteo was by tho instrument 
appointed sole agent of the grantor to 
olfeot all sales of produce, stock, 8c 
chattels which the grantor might 
require or desire to seU. The grantor, 
without obtaining the grantee’s con- 
sent, sold to deft, in the ordinary course 
of business certain lambs the natural 
increase of tho stook speclhcally 
described in tho sohod., & the grantee 
(pltf.) sought to recover possession of 
the same or their value : — Held : the 
appointment of the grantee as sole 
agent to boU did not negative the 
implied power of sale, 8c the sale, 
although it might be a breach of 
covenant, gave to tho purohaser a 
good title to the lambs, & tho sole 
agent’s remedy was for damages, for 
breach of oonla'aot. — New Zealand 
Farmers’ CX»-operativb Assocn. of 
Canterbury, Ltd. v. OANTERBiniY 
Frozen Meat & Dairy-Produce 
Export Co., Ltd.. [1932] N. Z. L. R. 
381.— N.Z. 


PART VIII, SECT. 4. SUB-SECT. 2. 

St. LiahHUy of principals to indemnify 
agent — Release of co-principal.} — The 
release of one co-principal docs not 
release another oo-princlpal from his 
obligation to exonerate 8c contribute 
to the extent to which he would have 
been ultimately liable had the one 
oo -principal not been released. — 
MaLOWANY tJ. PASF.MKO, [1919] 1 

W. W. R. 653.--CAN, 

PART IX. SECT. 2, SUB-SECT. 1. 

b I. Oooda sold — Knowledge of 

pnrehaser ,} — M. left two hundred 8c 
fifty cattle with B., a cattle dealer. Ho 
gave B. written authority to sell forty- 
eiglit, & B. was to graze the rest. B. 
sold one hundred cattle to C., purporting 
to act as M.’s agent, showing the 
written authority « alleging furtJier 
oral authority. At B.’srequastC. made 
a cheque for the purchase price payable 
to him. O. bought in good faith 8c 
for value. M. repudiated the sale 8i 
sued to vindioate the cattle sold with- 
out authority: — Held: tho written 
authority 8c the request for personal 
payment should have put the pur- 
chaser upon Inquiry. — Mullf.R v. 
CUENNELLS (1023), 44 N. L. R. 69. — 
S. AF. 

2106 ii. -.1 — ^Where an 

agent is entmstod by his principal with 
money to buy goods, the money will 
be considered trust funds In his hands 
8c the principal has the same interest 
in the goods when bought as he had in 
tho funds produolhg them. If tho 
goods so bought are mixed with those 
of tho agents, the principal has an 
equitable title to a quantity to be 
taken from tho mass, equivalent to the 
money advanced whioh has been used 
in the purchase. — Re Clark (U. IK) 
8c Co. (Vanoouver), Ltd., [1931] 3 
W. W. k 79.~-OAN. 

2106 i. Agent holding principaVs 
funds — Money paid into agent* s banking 
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account — Agent in fiduciary character.} 
— Money received by a commission 
agent from sales of his customers’ 
property, is, after deduction therefrom 
of tho agent’s oornmlssioD & exi)0nHC8, 
money hold by him In a fiduciary 
capacitv, & if it is mixed bv tho agent 
with his own money in his general 
banking account A be becomes bkpt., 
tho money can bo followod if It is 
still traceable, — Salter & Arnold, 
Ltd. V. Dominion Bank (1923), 4 
C. n. II. 379 ; [1923] 3 W. W. R. 257.— 
CAN. 


PART IX. SECT. 3, SUB-SECT. 1.— A. 

2120 viii. .] — J., as agent of 

pltf., advanced sums to deft, in con- 
sideration of deft.’s going to work on 
a sugar estate, on behalf of K., who 
supplied money for tho advance, to 
whom J. had to account, 8c to whom 
J. stated that he had accounted. Deft, 
stated that J. had recruited him to 
work for some person whoso name was 
not given. Deft, ooutonded in an 
action for refund of tho advanoe that 
pltf. could not sue without cession of 
action from K. : — Held : pltf. had a 
right of action against deft. — Gadlela 
V. Mountjoy, [192X1 B. D. L. 151. — 
8. AF. 

ta. Action for money paid under con- 
tract.] — Pltf., desiring to have ten 
vessels constructed in Canada, entered 
into a preliminary agreement with A.» 
whereby A. was to enter into contracts 
with three builders for tho con- 
struction of tho vessels, called ’’build- 
ing contracts,” 8c at the same time into 
oontracts with pltf., called the ” vessel 
contracts ” providing for tho payment 
for vessels, the nature of their cou- 
struotion 8c due delivery thereof. The 
” building oontraot ” 8c the ” vessel 
oontraot” each expressly stated that 
a copy of the other was attached to 8c 
made a part of it. By tho ” building 
contract ” deft, covenanted to build 
the vessels according to tho terms of 
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21125a. Action for speelfic performance — Effect of 
non-disclosure of principal.] — Pltf. procured 
O, to enter into an agreement to purchase 
land from defts. 0. noTer disclosed to defts. 
that he was acting as the agent of pltf. 
Subsequently O. explained to defts. that he 
was acting as agent for pltf., & at his request 
the agr^ment was cancelled. In an action 
for specific performance : — Held : the agree* 
ment not being one in which any personal 
qualification by 0. was a material factor, the 
mere non>disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation. — D ybtbe V. Kamdaix Sc 
Sons, [1926] Ch. 932 ; 95 L. J. Ch. 604 ; 136 
L. T. 696 ; 70 Sol. Jo. 797; [1926] B. & 0. R. 
113, C. A. 

2126a. Sold by agent — Effect of misrepre- 

sentation as to being principal,] — G., em- 
ployed as a traveller by a fiiin of builders, 
ow^ deft £17 for goods sold. He asked 
deft, to buy timber from him, telling him 
that he had left the employment of the 
builders Sc had set up as a timber merchant 
on his own account, & deft, agreed to order 
timber from him on the terms that G.’s debt 
of £17 should be set off against the price. 
G. had not set up in business on his own 
account, but was employed by pltf. as an 
agent for sale on commission. Timber was 
delivered to deft, with invoices & letters 
bearing the name, address, Sc description of 
pltf., which O. told deft, were his own trade 
name, address, Sc description. Pltf. brought 
an action in the county ct. for the price of 
the timber, Sc the county ct. judge foimd that 
deft, honestly believ^ that the name, 
address, Sc description on the invoices Sc 
letters were those of G., but that deft, was 
put upon inquiry by the invoices Sc letters, | 
& had notice that G. was not selling as a 
principal but only as an agent for pltf., Sc he 
gave judgment for pltf. for the price of the 
timber ; — Held : deft, had no more than 
constructive notice that pltf. was the principal 
of G., & in the circmnstances constructive 
notice was not equivalent to actual notice ; 
deft, had made no contract with pltf., & was 
entitled to judgment. — G eber v. Downs 
Supply Co., [1927] 2 K. B. 28 ; 96 L. J. K. B. 
534 ; 137 L. T. 174, O. A. 

2130a. Sub-underwriting agreement.] — 

Pltf., at the suggestion of M., who was a 


director of E. co. in Nor. 1027, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 
then been started, but its object was to acquire 
Sc carry on as going concerns eight greyhound 
racecourses. An underwriting agreement was 
entered into by trustees for deft, co. Sc B. co. 
Sc a draft prospectus was prepared therein 
referred to. On the foUowmg day M. Sc 0, 
offered to sub underwrite 12,000 shares, Sc 
sent a cheque for £600 to B. co., which was 
accepted by them on Deo. 8. On Dec. 12, 
the co. was incorporated, the underwriting 
agreement ratified, Sc a similar prospectus 
signed by the directors, which,* on Dec. 19, 
was issued to the public. The response not 
being sufficient, the balance of shares was 
issu^ to the underwriters or sub-under- 
writers. One of such allotments was for 
8,160 to M. & O. as sub-underwriters. A 
number of sub-underwriters had repudiated 
their agreements on Dec. 16, but this was not 
known to the directors when they went to 
allotment on Dec. 17. Subsequently these 
8,160 were renounced in favour of pltf. The 
consequence of the failure of some of the 
underwriting agreements was that two of 
the racecourses, representing about two- 
filfths of the estimated profits, could not be 
acquired. In these circumstances, this action 
was brought for rescission on the ground of 
material misrepresentations in the prospectus. 
Defts. denied these, & claimed for the balance 
due. They submitted that, the contract 
having been made with agents for an undis- 
closed principal, ho could not recover : — 
Held : pltf. could not establish his case on the 
basis of principal Sc agent, as in such a case 
as this an undisclosed principal could not be 
substituted for the persons contracting ; all 
the rights of the agents under the contract 
with the co. did not pass to pltf. by virtue 
of the agents* renunciation Sc nomination of 
pltf., Sc though there was a contract between 
pltf. & the co. it was not a contract based on 
the prospectus. — Collins v. Associated 
Greyhounds Racecourses, Ltd., [1930] 
1 Ch. 1 ; 99 L. J. Ch. 62 ; 141 L. T. 629 ; 45 
T. L. R. 519. 

2139a. Agent acting in his own interest.] — Where 
an agent, in contracting on behalf of his 
principal, has Skcted within the terms of a 
written authority given to him by the 
principal, but the existence of which was not 


the vessel contract/* & this contract 
was expressed to be made with pltL 
as well as with A., Cc deft, also con- 
firmed provisions of the vessel 
contract ” for payment of the instal- 
ments of the purchase price to A. & 
appointed A. Ids a^ent to receive 
payments. Upon- the signing of the 
contracts a first payment made by 

g itf, to A. w’as distributed by A, 
etween the three " buUdera/’ who 
proceeded with the construction of the 
vessels. Upon pltf.*s failure to make 
the next deposit as provided for in the 
“ vessel contract, deft, gave notice 
terminating the contract. Pltf. have 
Ing brought action for repayment by 
d^. of monev paid on account of the 
vessels, less snob expenses as deft, had 
incurred by virtue of the contract : — 
Beid : pltf. had no right of action. — 
Van Hsmslrtox e. New Westminster 
Construction Sc Enoineerino Oo., 
Van Hbmblbtck v, Nortrern Con- 
STBUOTJON Co., Van Hsmrlrtck e. 
Pacipxc construction Co. (1920), 29 
B. C. II. 39 ; 66 D. L. B. 689.— CAN. 
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2184 1. Oeneral rult .\ — Bolus Sc Co., 
Ltd. t*. iNQLis Brothers, Ltd.. [1924] 
N. Z. L. K. 164.— N.Z. 


2185 ii. .] — Deft., owner of a 

theatre, entered into a contract with 
W., an advertising manager, under 
which W. was to conduct an advertising 
oampaign reiative to the theatre. The 
campaign waa to take the form of a 


oontest for prices to be offered tor 
selling tickets of admission to the 
theatre. Pltf. was assignee for value 
of a price-winner's rights : — Held : the 
agent's promises to the oontestants 
were the promises of deft, as principal, 
& deft, was liable as prlnoipal. — Ross 
a. Kobold, ?19241 1 D. L. R. 760 ; 
1 W. W. R. 428 ; 34 Man. L. H. 111.— 
GAN. 


•b. C^rad in apenf's name-^Vndet 
««M.j — Defts. made an agreement with 
B. for conditional sale to him of a lazga 
qu^Mty of land, the Intention of the 
parties being for its subdivision Sc 
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sale for fruit-farming purposes. All 
surveys Sc sales were to be approved 
by defts., a minimum pilde per acre 
in selling was stipulated. Sc the pro- 
ceeds of sales were to be paid Into a 
bank to defts.* credit, Sc title to be 
retained by defts. until the full pur- 
ohase price of the sale to B. was realised. 
On certain amoimts of sales being 
made, defts. agreed to do certain 
clearing, irrigatuig Sc tree-planting, 
B. actutf as their agent in the super- 
vision thereof. B. was to receive 
commission on sales made, should he 
not succeed in carrying out the agree- 
ment. B. made an approved agree- 
ment with pltf. for sale of a lot to be 
seleoted by pltf. who sought to recover 
from defts. the amount of payments 
made by him Held ; the fact that 
pltf. *8 agreement was with B., in B.*s 
own name Sc under seal, did not 
prevent recovery from defts. as for 
money had Sc received. — Hitohoock 
«, OoZiUirBU Vallxt hAm Co., tm>*» 
. W. E. 969 ; 4$ U. h. H 


[19191 2 W 
hT.—CIAK. 
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known to the other party to the contract, the 
principal cannot, if the ^her party has acted 
bond fide^ repudiate liability on the contract 
on the ground that the agent, in making it, 
acted in his own interests, not in those of 
his principal. — Hahbro v. Bubnand, [1904] 
2 kT B. ib ; 73 L. J, K. B. 669 ; 90 L. T. 
803 ; 62 W. B. 683 ; 20 T. L. B. 398 ; 48 
Sol. Jo. 369 ; 9 Oom. Oas. 251, 0. A. ; revag.^ 
[1903] 2 K. B. 399. 


AnnoiaHon8:--4k>vaid. WUlia. Faber v. Joyce (1911), 104 
L. T. 676; Underwood e. Bank of Llrerpool 8c Martins, 
Underwood v. Barolaya Bank, [19241 1 K. B. 775. 
Bistd. BeoJdtt V, Bamett, Pembroke & Slater, [1929] A. O. 
176. Refd. British Marine Mutual Insoe. Assoon. e. 
Draflen, Read Sc Moriran U903), 47 ^1. Jo. 672 ; Ruben 
V, Great FingaU Consolidated, [19041 2 K. B. 712 ; Mal- 
oolm, Bnmker v. Waterhouse (1908), 24 T. L. R. 854 ; 
Lloyd V, Grace, Smith, [1912] A. 0. 716 ; Lloyds Bank 
V, Chartered Bank of India, Australia Sc China, [1929] 1 
K. B. 40. 


2189b. Account stated Sc signed by agent.] — In 
Mar. 1918, a tank steamer was damaged by 
Rre & her repairs were entrusted to a filrm of 
ship repairers at A. The steamer was 
insured. The owners sent out an agent 
from L. to expedite the repairs & authorised 
him to sign the repair account with tne 
Lloyds’ surveyor as “ approved subject to 
adjustment & conditions of insurances.” 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners* agent & by Lloyds’ surveyor in 
the above form after a detailed examination 
of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sued 
the owners for the balance of amount due 
for work & labour done by pltfs. & materials 
supplied at the request of defts., &, in the 
alternative, claimed the balance as being 
the amount found due from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account si^ed by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that tlie 
account constituted an account stated : — 
Held : the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there bei^ no ground for re-opening 
the account, pltfs. were entitled to judgment. 
— Camuxo Tank S.S. Oo., Ltd. r, Alex- 
andria Engineering Works (1921), 38 
T. L. B. 134, H. L. 

2147a. .] — ^A member of the Stock 

Exchange was indebted to defts. He became 


a defaulter on the Stock Exchange, & the 
liquidation of his affairs was imdertaken 
by pltf . as official as^gnee. For the purposes 
of the liquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Exchange, but who 
knew his position & that of pltf. as official 
assignee. Pltf. having sued defts. for the 
price of the shares : — Held : the action was 
maintainable. Sc defts. were not entitled to 
a set-off in respect of their debt. — Bichard- 
80 N V, Stormont, Todd Sc Oo., [1900] 1 

Q. B. 701 ; 69 L. J. Q. B. 369 ; 82 L. T. 316 ; 
48 W. R. 451 ; 16 T. L. B. 224 ; 6 Oom. Oas. 
134, 0. A. 

AnnotatUma : — Apld. Lomas v. Graves, [1904] 2 K. B. 557 
Befd. Re Halstead, Exp. Riebardson, [1917] 1 K, B. 695[ 

2168. Add, Annotation : — Refd. Bradford v. Price 
(192.S), 92 L. J. K. B. 871. 

2172. Add. Annotations : — Refd. Norbnry Natzio 
V. Griffiths, [1918] 2 K. B. 369 ; Rodriguez 
V. Speyer, [1919] A. 0. 69 ; Bennett v. White- 
head, [1920] 2 K. B. 380; Pirie v. Richard- 
^ son (1926), 70 Sol. Jo. 1023; R. M. K. R. M. 
(Firm of v. M. R. M. V. L. (Firm of), [1926] 
A. 0. 761. 

2177. Add. Annotation : — ^Refd. R. M. K. R. M. 
(Firm of) v. M. B. M. V. L. (Firm of), 

R. M. K. B. M. Somasundaram Ohetty v. 
M. R. M. V. L. Supramanian Ohetty (1926), 
95 L. J. P. 0. 197. 

2183. Add. Annotationa : — ^Refd. Bennett v. White- 
head, [1926] 2 K. B. 380 ; B. M. K. R. M. 
(Firm of) v. M. B. M. V. L. (Firm of), [1926] 
A. 0. 761. 

2184. Add. Annotation : — ^Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), R. M. 
K. R. M. Somasundaram Ohetty v. M. R. M. 
V. L. Supramanian Ohetty (1926), 95 L. J. 
P. 0. 197. 

2188. Add. Annotation : — Aa to (3) Refd. Bennett 
V. Whitehead, [1926] 2 K. B. 380. 

2198. Add. Annotation ; — Consd. Bennett v. White- 
head, [1926] 2 K, B, 380. 

2194. Add. Annotation : — ^Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L, (Firm of), [1026] 
A, 0. 761. 

2195. Add. Annotationa: — Apld. Parr r. Snell, 
[1923] 1 K. B. 1 ; R. M- K. R. M. (Firm of) 
V. M. R. M. V. L. (Firm of), [1926] A. 0. 761. 
Reid. Goldrei, Foucard v. Sinclair Sc Russian 
Ohamber of (Commerce in London, [1918] 1 
K. B. 180 ; Moore v. Flanagan, [1920] 1 
K. B. 919 ; Olarkson v. Davies, [1923] A. 0. 
100 ; Duffner v. Bowyer (1924), 40 T. L. R. 
700 ; The Koursk, [1924] P 140 ; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1023. 
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217811, .] — Glabuk V. Walch, 

No. 8510 xiv., post. — CAN. 


PART IX. SECT. 8, SUB*SfiCT. 8.— 
F. (c). 


il I, acting as agent, 

pxircbased food for M.*b pomtry farm 
from pltf. with whom he had a running 
account upon which from time to time 
he made payments. Pltf. brought 
action against P. for the balance of the 
account, but before entering judgment 
obtained an order adding M. as a 
party deft.: — BOd: the agent not 
navuig been sued on to Judgment, pltf. 
may pursue the prindpal. — ^ van- 
ootTVisfc MiLLmu Sc Grain ^ 


Perkins Sc McLeod (1930), 42 B. C. R. 
557.— CAN. 

2184 V. .]— M., without dis- 

closing the fact that he was acting as 
agent for the Crown, purchased nay 
from A., Sc was sued for a balance of 
the purchase price. At the trial that 
fact became known to A., but he 
nevertheless proceeded with the case 
Sc recovered Judgment against M. : — 
Held: A., having elected to proceed 
to Judgment against M.» could not 
afterwards sue the Crown. — D bs- 
BOXBBRe V. R, (1919). 18 Exch. C. R. 
461.— CAN. 

2194 vl. .3— Engineers brought 

an action against shipowners for 
payment of the balance of the contract 
price of two hollers for a steamship. 
The shipowners denied liability, Sc 
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also brought a counter-action for 
damages in respect of breach of con- 
tract. The actions were conjoined Sc 
a proof was led, In the oourse of which 
it transpired that the shipowners were 
not the registered owners of the steam- 
ship, as had up to that time been 
assumed, but merely acted as managers 
for a co. wliioh owned her. Both 
parties thereupon amended thetr 
records ; the shipowners averring in 
both actions that they had contracted, 
Sc were litigating, as agents tor the 
limited oo. ; Sc the en^eers, as 
defenders in the oounter-aotion, plead- 
ing •* no title to sue ** ; — Held : by 

S roseeuting their own action to 
eoree, the engineers had elected to 
treat defts. as their debtors in the 
contract.— <]RAXQ Sc Co. v. Blackatbb, 
[19231 S. C. 472.— SOOT. 



OiMm 2197—8853. English and Empiue 

2197. Add, Annotaiions : — Folld. Mooro v. Flana- 
gan & Wife, [1920] 1 K. B. 919. Apld. 
Ixindon General Omnibus Co. v. Pope (1922), 

38 T. L, B. 270. Refd* Duffner v, Bowyor 
(1924), 40 T. L. K. 700; Dcbenham v, 
Perkins (1925), 183 L. T. 252; Bennett v. 
Whitehead, [1926] 2 K. B. 380 ; B. M. K. B. M. 
(Firm of) r. M. B. M. V. L. (Firm of), 

B. M. K. B. M. Somasundaram ^Chetty v, 

M. B.^IM. V. L. Supramanian Chetty (1920), 

95 B. J. P. C. 197. 

2198* Add. Annoiation: — Aa to (1) Dlstd. Deben- 
ham V, Perkins (1925), 183 L. T. 262. 

2199. Add. Annotations: — Aa to (1) Retd. Moore 
V. Flanagan & Wife, [1920] 1 K. B. 919 ; 
Parr v. Snell, [1923] 1 K. B. 1 ; Pirie v. 
Bichardson, [1927] 1 K. B. 448. 

2201. After this case insert Bes judicata 
generally, see Estoppel, Vol. XXI., pp. 159 
et aeq.i 198 et aeq'* 

2205a. Acceptance of payment from principal 
— After receiving order against agent.] — Hesp. 
was employed by the debtor, who was acting 
for a CO., but who was himself personally 
liable on the contract. While the contract 
was running, a receiving order was made 
against the debtor, but he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged an order being made approving a 
composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 


Digest Supplement. 

the salary offered to him by the co., & a 
roof put in by reap, for damages for the 
reach was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment of 
the contract : — Held : resp. had not, by his 
conduct, finally elected in law to look to the 
co. for the fulfilment of the contract, ^ the 
proof ought to be allowed. — Exp, Pitt (1928), 
40 T. L. B. 6. 0. A. 

2233. Add, Annoiation: — Refd. Allen v, Boyal 
Bank of Canada (1926), 41 T. L. B. 626. 

2245. Add, Annotationa : — Aa to (2) Refd. Janvier 
V. Sweeney, [1919] 2 K. B. 316 ; Pratt v, 
British Medical Assocn., [1919] 1 K. B. 244. 
Generally^ Refd. Kreditbank Oassel G.m.b.H. 
V. I^hezikers, [1927] 1 K. B. 826; Beckittv. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 

2246. Add, Annotaiiona : — Consd. Janvier v, 
Sweeney (1919), 35 T. L. B. 220 ; Band v, 
Craig, [1919] 1 Ch. 1 ; Mintz v, Silverton 
(1920), 36 T. L. B. 399; Kreditbank Cassel 
G.m.b.H. r. Schenkers, [1927] 1 K. B. 826 ; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. B. 114. Refd. Pratt v, British Medical 
Assocn., [1919] 1 K. B. 244 ; Percy v, 
Glasgow Corpn., [1922] 2 A. C. 299 ; Under- 
wood V, Bank of Liverpool, Same r. Barclays 
Bank, [1924] 1 K. B. 775. 

2253. Add, Annotation : — Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 


PART IX. SECT. 8, SUB-SECT. 2.-- 
F. (d). 

2206 I. Election to sue one discharges 
Murray v. Delta Copper 
Co.. Ltd., [1925] 4 D. L. R. 1061.— 
CAN. 

2206 U. .] — Deft, oo., owner of 

oei-tain lands, grave an option to pur- 
chase to one M., one of the terms 
of the sale being that ho should 
immediately have the lands ploughed. 
Deft. H., who was president of deft. 
CO., got in touch with pltf . with reference 
to the ploughing, & after they hod 
taken a view of the land with M. pltf. 
entered into an agreement with H. 
to plough the land for $9 per acre. 
Idtf. proceeded with the work 8c 
received money from M. on account of 
the ploughing, although he knew 
nothing as to M. having an option to 
purchase. While the work was in 
progress M. thi-ew up the option. Pltf. 
continued his work to completion. 
Pltf. recovered judgment against the 
CO. & H. for the balance due : — Held : 
the judgment against H. should stand, 
but it should be dismissed as against the 
co. — Dennis v. Independent Lands, 
Ltd. (1930), 43 B. C. R. 65.— CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— A. 

2245 V. ,]— Resp. had taken 

fire Insurance policies in several cos., 
amongst which were applt. co. 8l the 
F. Co., both represented by D. as their 
agent. The property insured having 
been destroyed by Are, resp. recei^^ 
from the adjuster a memorandum 
showing him entitled to 12,864.45 
as against the F. Co., & to 11,841.45 
8c 12,861.60, as against applt. oo., 
under two policies. Later on, the 
F. Oo., sent to D. their cheque payable 
to rosp., 8c D. appropriated Its pro- 
ceeds by forging the signature of reap. 
The latter, pressing D. for a settle- 
ment, accepted os an accommodation 
D.*B personal cheque for the amount of 
his claim against the F. Co. On the 
afternoon of the same day, D. informed 
resp that the cheque of the F. Co. bad 
arrived. At that time, D. had also 
received from applt. co. two drafts. 


payable to tbo order of reap. D. 
obtained resp. *8 indorsement on the 
larger one of the drafts on the repre- 
sentation that it was the cheque of the 
F. Co., which he would use to reim- 
burse himself for Ids personal cheque, 
8c also secured resp.'s signature on the 
other draft on the representation that 
it was a receipt, the execution of which 
was a fonuality required bv the F, Co. 
D. indorsed both drafts & deposited 
them to his own credit, & they 
were later paid & charged to ^plt, 
co.’s account by the bank. Resp. 
having sued applt. co. : — Held : In 
the fraud practised upon resp., D. 
was acting within tho scope of his 
agency so as to make his fraud that 
or las principals, applt. oo. ; 8c the 
indorsements on the drafts of applt. 
CO. wore not binding on resp. in 
the circumstances in which they 
ware given. — National Union Fire 
Insurance Co, of Pittsburg v, 
Martin, 11924] 3 D. L. U. 1012 ; 
S. C. R. 348 ; affg,, 11923] 4 D. L. R. 
674 ; 3 W. W. R. 897 ; 19 Alta. L. R. 
786 : affg., [1923] 3 D. L. R. 220.— 
CAN. 

2245 vi. .1 — Pope v, Piotou 

STBA^rBOAT Co. (1865), 6 N. S. R. (2 
Old.) 18.— CAN. 

2245 vii. -.J — Partab Narain i 

Jute Mills (1927), 1. L. R. 50 All. 
29,— IND. 

2246 U. .]— Pltf., believing 

Z. to be agent of defts., arranged with 
him for the shipment of two carloads 
of grain to defts., 8l signed the bills of 
lading, on which his name appeared 
as shipper 8c defts.* name as con- 
signees. The documents were signed 
partly in blank, certain particulars 
being loft to be filled In by Z. Z. used 
the documents for his own purposes, 
borrowed money upon them from the 
hank, signed his own name to them, 
crossed out defts.* name as con- 
signees 8c substituted that of the bank. 
Defts., being notified of sliipment. 
paid tho bank, procured the bills of 
lading, disposed of the grain 8c settled 
with Z. for the proceeds : — Hdd : 
defts. were liable to pltf. for conversion 

82 


for tho value of the grain. — L kno e. 
Simpson -Hepworth Co., Ltd., [1919] 
1 W. W. R. 721 : 45 D. L. R. 285.— 
CAN. 

2246 iii. -.]— A principal is 

liable for the fraud of his agent acting 
within the scope of his authority, 
whether tho fraud is committed for the 
benefit of the principal or for the 
benefit of the agent. — Dinabandhu 
Saha v. Abdul Latif Molla (1912), 
I. L. H. 50 Calc. 258.— IND. 

22461V. .1— Pltf., after ne- 

gotiations with a sales agent of deft. 
CO., siraed at the co.*8 office a contract 
form for tho purchase of a motor car 
8c paid to the agent tho purchase price 
in full. The receipt therefore, ex- 
pressed to be for held cash,** was 
signed by the agent personally. The 
contract form contained tho words 
“ Not binding until accepted by 
management,** & the space for the 
manager's signatm^ was not filled in. 
Pltf. did not w'ant Immediate delivery 
of the car, Sc the agent wTote on tho 
form, “ The agreement to be held until 
car wanted.** In purported com- 
pliance with said ofTer to purchase, the 
agent delivered bo pltf. a car belonging 
to the agent subject a lien under 
which it was afterwards seized & sold. 
Tho agent had meanwhile disappeared 
with pltf. *8 money, & the co. refused 
pltf.'s demand for a car, the manager 
saying that ho know nothing of tho 
transaction. Pltf. then sued the co. 
to recover the money paid to the 
agent: — Held: pltf. was entitled to 
judgment. — Oiahansky v. Dominion 
Motor Co., [19291 1 D. L. H. 864 ; 1 
W. W. R. 404 ; 38 Man. L. R. 66.— 
CAN. 

2253 iv. .1— Pltfs., who 

resided in England, were tho owners of 
a sub-division in Calgary & were repre- 
sented there by agents. L. obtamed 
from tho agents a listing of parcels of 
lots 8c authority to obtmn purchasers. 
L luduoed deft, to purchase lots for 
$3,400 under an agreement made by 
a fictitious person as vendor, which L, 
delivered to deft. 8c received from him 
$1,500 as the cash payment. L. 
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2267* Add, Annoiaiion : — Refd. Be Jubilee Cotton 
MQls, [1923] 1 Oh. 1. 

2268. Add, Annotations : — Consd* Band v, Craig, 
[1919] I Ch. 1 ; Kredftbank Caasel G.m.b.H. 
V Schenkers. [1927] 1 K. B. 826. 

2278a, LiabUlty for fraudulent preference by 
agent. a principal leaves the control of 
his business in the hands of an agent so that 
the agent is employed to determine which of 
the creditors of the principal shall be paid, 
when they shall be paid, & why they shall be 
paid, a payment made by such an agent 
with an intention to prefer a creditor of his 
principal is, in the event of the bkpcy. of the 
principal, a fraudulent preference by the 
princmal within 1914 Act, s. 44. It makes 
no difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal )vhen 
signing them had no intention to prefer any 
creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control & manage the 
purchase of & payment for building materials, 
& generally to supervise & advise the firm 
on financial matters in relation to the con- 
tract. The partners had no knowledge as 
to the terms upon which the materials sup- 
plied had in fact been purchased, nor were 
they aware of any of the circumstances 
relating to any payments they in fact made. 
They signed cheques drawn by the agent as 
A- when he prepared & presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become bkpfs., it ap- 
peared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer S. & 
Oo., creditors of his principals Sc then well 
aware of his principals* insolvency, pre- 
sented to F., the managing partner, two 
cheques which T. had drawn Sc which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended & 
devoted by T., one to the extent of £100 in 
payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £047 in payment 
of goods delivered by S. Sc Co. on credit 
terms not then expired : — Held : the partners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope of 
his employment & as their agent, made the 
payments in question, & the act of the agent in 


making the payments with knowledge of the 
principals* insolvency Sc with a view of giving 
a preference must bo treated as the act of tlie 
principals . — Re Drabble Bros., [1930] 2 
Oh. 211 ; 99 L. J. Ch. 345 ; 143 L. T. 337 ; 
74 Sol. Jo. 464, 0. A. 

2280. Add. Annotations : — Dlstd. Dystor v. Han- 
daU, [1926] Ch. 932. Refd. Said v. Butt, 
[1920] 3 K. B. 497. 

2282. Add, Annotations : — Refd. Janvier v, 

Sweeney, [1919] 2 K. B. 316 j Pratt v, 
British Medical Assocn., [1919] 1 K. B. 244; 
Kreditbank Cassol G.m.b.H. v. Schenkers, 
[1927] I K. B. 826. 

2284. Add. Annotations : — Consd. Janvier v. 
Sweeney (1919), 35 T. L. R. 226 ; Rand v. 
Craig, [1919] 1 Ch. 1 ; Mintz v. Silverton 
(1920), 36 T. L. R. 399; Kreditbank Cassel 
G m.b.H. w. Schenkers, [1927] 1 K. B. 826; 
Britt V. Galmoye Sc Nevill (1928), 44 T. L. R. 
294 ; Reckitt v. Barnett. Pembroke Sc Slater, 
[1928] 2 K. B. 244. Distd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587; 
Consd. Slingsby t\ District Bank, Ltd. (1931), 
48 T. L. B. 114. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Percy 
V. Glasgow Corpn., [1922] 2 A. 0. 299 ; Under- 
wood V. Bank of Liverpool, Same v, Barclays 
Bank, [1924] 1 K. B. 775; Lloyds Bank v. 
Chartered Bank of India, Australia Sc China, 
[1929] 1 K. B. 40. 

2286. Add, Annotations: — Consd. Rand v. Craig, 
[1919] 1 Ch. 1 ; Performing Right Soc. v. 
Mitchell &. Booker, [1924] 1 K. B. 762. 
Refd. Janvier v, Sweeney (1919), 35 T. L. R. 
226 ; Soanes i;. L. Sc S. W. Ry. (1919), 88 
L. J. K. B. 524. 

2287. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

2287a. Forgery.] — Pltfs., exors. of a will, 

kept an exors.* account with defts.. Sc 
retained a firm of solrs., Messrs. C. & P., who 
used to assist them in matteis connected 
with their testator’s estate. The acting 
member of the firm was one J. O. Pltfs. 
in conference with J. C. decided to invest 
through Messrs. J. P. Sc Co., stockbrokers, 
a sum of £5,000, part of the estate lodged on 
deposit with defts. J. C. accordingly drew 
out a form of cheque for signature by pltfs. 
It was in the form Pay J. P. Sc Co. 
or order ** Sc was drawn on pltfs.* deposit 
account with defts. The cheque was signed 
by pltfs. Sc left with J. C. to be posted to 
J. P. Sc Co. with instructions to invest the 
money. J. C., instead of posting the cheque 
to J. P. & Co., fraudulently inserted the 
words “ per C. Sc P.** in the blank space 
between the payees’ name Sc the words ** or 


brought in to pltfs.' tigeuts an ofirreo- 
meat for sale of tho lots to a fictitious 
person for $3,000 of which 11,000 was 
payable in cash, which sum only be 
paid In. Ho also subsequently col- 
lected from deft., but never paid in, 
the doforrod payments under deft.‘6 
agreement. Pltfs. bad no knowledge 
or L.’s fraud until after all tho money 
had been paid to him : — field : pltfs. 
wero liable for the additional $500 
of cash payment fraudulently con- 
tracted for & received by L. — Denton 
V. Goodman, 11922) 1 V(r. W. R. 117 : 
62 D. L. R. 6J9.— CAN. 

2253 V. Affent added aa co- 

defendant .] — The agent of pltf„ the 
vendor, made false reprosontatious 
without the knowledge of his principal 
In order to induce deft, to purchase 


property belonging to pltf. Deft., 
on discovering that the representations 
were false, refused to complete the 
transaction &. on being sued by pltf. 
for such non-performance, brotight a 
oouutcrclalin for rescission Sc damage. 
Sc Joined the agent as co -defendant : — 
Held : tho a^nt was rightly made oo- 
defendant. — TIotuwku:. v. Attwood, 
119233 4 D. L. R. 7.34; rcewL, [19241 
1 V. L. R. 43.-~CAN, 

PART IX. SECT. 4, SUB-SECT. 1.--A. 

2282 vii. JVefflipence of 

affent employee. ] — An agent is not 
personally responsible tor damage 
done by the negligence of those 
employed by him in the service of his 
principal, but the principal or those 
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actually employed only are liable. — 
WiNTERMUTE V. MOULTON (1922), 65 
D. L. 11. 653.~CAN. 

2282 viii. .] — Deft, agreed 

to provide teams Sc men to cart goods 
for pltf., & in performing such con- 
tract caused dama^ to certain roads. 
The county council took proceedings. 
Sc obtained Judgment against pftl. 
for recovery of the expenses incurred 
by the council by reason of the 
damage caused by the extraordinary 
traffic oorriod on by deft. On a olaim 
by pltf, to be indemnified by deft, for 
the amount of the Judgment : — Held : 
deft, was pltf. *8 agent to do the carting. 
& the liability to pay for tho damage 
rested on pltf, — B eog v. Haqxn, [10211 
N. Z. L. R. 220.~-N.Z. 
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order ; he then indorsed the dooument with 
the names C, Sc F, xmld it so altered ds 
indorsed into the W. Bank to the credit 
of a CO. in which he was interested & which 
had an account at that bank. The docu- 
ment was accepted without question by 
the W. Bank Sc passed through the dealing 
house, &> the account of pltfs. with defts. 
was debited, Sc that of the co. with the W. 
Bank was credited, with the amount on the 
face of the document. In an action by pltfs. 
against defts. for conversion, negligence & 
breach of duty : — Held : pltfs. had not held 
out J. C. as having authority to draw cheques 
on their behalf so as to estop them from 
asserting the fact that a document drawn 
by him & purporting to be a cheque simed by 
them had been materially altered by him 
after signature without their authority & 
was a forgery. — Sungsby v. District Baitk, 
Ltd., [1932] 1 K. B. 544 ; 101 L. J. K. B. 
281 ; 146 L. T. 377 ; 48 T. L. R. 114 ; 37 
Com, Cas. 39, C. A. 

2292* Add. Annotations: — Consil. Janvier v. 

Sweeney (1919), 35 T. L. R. 226 ; Rand v. 
Craig, [1919] 1 Ch. 1 ; Kreditbank Oassel 
O.M.B.n. v. Schenkers, [1927] 1 K. B. 826; 
Slingsbv V. District Bank, Ltd. (1931), 48 
T. L. R. 114, Refd. Pratt v, British Medical 
Assocn., [1919] 1 K. B. 244 ; Mintz v. 
Silverton (1920), 36 T. L. R. 399 ; Percy 
r, Glasgow Corpn., [1922] 2 A. 0. 299 ; 
Underwood v. Bank of Liverpool, Same i’. 
Barclays Bank, [J924] 1 K. B. 775. 


2294, Add. Annotation: — Refd* Bonham v. May- 
cook (1928), 138 L. T. 736. 

2295. Add. Annotaiion : — Refd. Admiralty Oomrs. 
V, National Provincial Sc Union Bank of 
England (1922), 127 L. T, 452. 

2809. Add. Annotaiion: — As to (1) Reid. London 
Joint Stock Bank v. Macmillan Sc Arthur, 
[1918] A, 0. 777. 

2317. Add. Annotations : — Apld. Pratt v. Patrick, 
[1924] 1 K. B. 488. Consd. Parker Miller 
(1926), 42 T. L. R. 408 ; Brocket?. Bool, [1928] 
2 K. B. 678. 

2318. Add. Annotations : — As to (1) Refd. Pratt v. 
Patrick, [1924] 1 K. B. 488. As to (2) Consd. 
Brooke t?. Bool, [1928] 2 K. B. 678. 

2318a. Deft, was in his motor car, 

with him, on his invitation, being two 
friends, B. Sc P. E. drove the car, Sc owing 
to his negligence it collided with another 
vehicle, Sc P. sustained injuries from which 
he died. P.’s widow sued deft, under Fatal 
Accidents Act, 1846 (c. 93), for damages : — 
Held : as deft, was ia the car, Sc there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual physical management Sc mechanical 
control to E. — Pratt t?. Patrick, [1924] 
1 K. B. 488 ; 93 L. J. K. B. 174 ; 130 L. T. 
736 ; 40 T. L. R. 227 ; 68 Sol. Jo. 387 ; 22 
L. G. R. 185. 

2318b. Search far escape of gas.] — A land- 

lord of a lock up shop, occupied by a tenant. 


PART IX. SECT. 4, SUB-SECT. 1.— B. 

22091. Funds received for invest- 
ment — By local manaoer of bank — 
Improvident investment.} — Two per- 
son8 who formed the local advisory 
board of deft, co, ptirohased on defts,’ 
hehall for $7,000 the balance unpaid 
under an agreement for sale of sub* 
divided proiierty, which amounted to 
about $7,500 taking the assignment in 
th(dr own name “ as trustees.” One 
of these persons, the local manager of 
deft. co.. had an individual private 
client, pll^, for whom he had Invested 
money. Having $5,000 of pltf.’s 
money on hand he invested It by 
buying a part interest In the assign- 
ment of agreement for sale, & a 
declaration of trust was made by the 
trustees in pltt's favour to the extent 
of $5,000 Sc interest. The investment 
turned out badly Sc pltf. sued deft. oo. 
for recovery or his money ; — Held : 
pltf. was entitled to recover. — ^Mc- 
V. London Scottish Cana- 
dian Invfstmbnt Syndicate, [1022] 
3 W. W. R. 977 ; 70 D. L. R, 612.— 
CAN. 

PART IX. SECT. 4. SUB-SECT. l.-C. 

2317 U a. .1— A motor 

bicycle, the property of deft., which 
was ridden by H., deft.*8 brother, 
injured pltfs. Deft.*s brother had 
general permission to ride the motor 
bicycle for himself or for deft., but he 
was never in deft.^s employment. 
The jury found that the rider was 
acting as the agent or servant of deft, 
in the management of the motor bicycle 
at the time of the ocoldent: — Held: 
the jury’s findings Sc verdict must 
stand. — ^Thompson v. Reynouis, Gib- 
bon V. Reynolds, [19261 N. 131. — IR. 

2317 lib. .1 — Driscoll t>. 

Colletti, [1926] 2 D. L. R. 428 ; 58 
0. L. K. 444.-^AN. 

2317 li 0 . .1 — A man was 

knocked down Sc killed by a motor car 
owned by dftft. whilst it was being 
driven by his son. The car was kept 
In a garage on deft.’s property which 
adjoined the son’s home. Deft, was 


not licensed to drive Sc had never been 
seen driving the car, which on many 
occasions was driven by the son, who 
worked with his father. The accident 
took place whilst the car was proceed- 
ing in the direction of the homes of 
deft. Sc his son : — Held : the evidence 
was not sufficient to establish as 
between deft. & his son the relationship 
of principal & agent. — Goldman v. 
BARNPIKI.D (1927), 27 S. R. N. 8. W. 
406 ; 44 N. S. W. W. N. 147.— AUS. 

2817 ii d. Pltf. collided 

with deft. '8 motor car, which was driven 
by J., a son of deft.. Sc sustained serious 
Injuries, In answers to interrogatories 
deft, admitted that she was the 
registered owner of the motor car ; 
that her son C. & her daughter H, were 
licensed drivers ; that she hod pur- 
chased the car for pleasure ; that she 
paid for all the petrol Sc oU ; that her 
son J. resided with her ; that she paid 
the rent for a look-up garage, the key 
of which was kept by her son C. A 
witness stated that he saw J. driving 
bis mother’s car more than once prior 
to the day of the accident. Deft, 
denied that she knew that J. had a 
key of the garage in his possession on 
the day of the accident, or that she 
knew be had access to the key. Sc stated 
that she never at any time gave J. 
I>ermlBSlon to drive her car, Sc that ho 
never drove it to her knowledge : — 
Held : if the answer ot the Jury that 
J. at the time of the aocideut was 
driving the oar with the Implied 
authority of deft., amounted to a 
finding of agency, it must be sot aside, 
on the ground that there was no 
evidence to support it. — G ibson v, 
O’Kkkney, [1928] N. I. 66.— IR. 


2317 ii e. .] — A motor car 

owned by deft, was, at the time of an 
accident, being driven by a person to 
whom it had been lent by him : — 
Held : the mere proof of deft.*8 owner- 
ship of the oar was not of itself sufficient 
to establish a primd facie oase of 
liability on his part. — Ferodbon e. 
Waoner (1926), S. R. N. S. W. 9 ; 
44 N. S. W. W. N. 22.— AUS. 
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2317 ii f. -.] — Evanojt v. 

Winkler Sc Kelli% [1931] 2 W. W. R. 
,670 : 2 D. L, R, 932; ajOTd., [1931] 3 
W. W. K. 177 ; 4 I), L. R, 919; 20 
Alta. L. R. 40.— CAN. 


2317 ii 


AUowing third 


party to drive contrary to instmdions — 
Principal not Home.] — Wainio v. 
Beaudreault (Ont.), [1927] 4 D. L. R. 
1131.— CAN. 

2817 h. Liability of person 

in control of driver .} — If there is some 
one in a motor car who, although not 
driving it, has the right to control the 
driver he is under a duty to oxerchw^ 
that right Sc his failure to do so may 
render him equally liable with the 
driver for damages caused by the 
latter’s negligence, oven though said 
person is not the owner of the oar.— 
RADER V. McLellan (Alta,), [1929 
1 D. L. R. 577 ; 1 W. W. K. 64.— CAN. 

2317 J. Wife of owner ,} — 

Shortt V. Wong (Bosk.), [1929] 4 
D. L. R. 677 ; 3 W. W. R. 72.— CAN. 

2817 k. -.1 — ^Whon a mere 

licence is given to another to drive 
cue’s car, ^ that othor iu driving It 
injures some person, the owner, apart 
from iogislatlou, is not responsible for 
damagos.— Howard t>. Henderson 
(1929), 41 B. C. R. 441.— CAN. 

2317 1, Vehicle driven by co- 

owner.} — One of two Joint-owners of a 
motor oar was guilty of negligent 
driving whereby pltf., who were guests 
in the oar, were mjared. At the time 
of the aoddont the other joint owner 
was seated on the front seat beside the 
driver. During the journey they had 
been driving alternately, & the one not 
driving assisted the driver occasionally 
by applying the emeigenoy brake when 
necessary : — Held : the co-owners were 
jointly liable to pltfs. — H ammer Sc 
LcraMBB c. Hammer Sc Lutemeb, 
[1929] 3 D. L. R. 278 ; 2 W. W, R. 130 ; 
41 B. 0. E. 55.— CAN. 

2819 i. Add ” rev$d„ sub ncm. 
Mubrat V. Jenkins (1898), 28 S. O. B. 
505.— CAN. ’*imd delete the word '*AUB.** 
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had the tenant’s authority to visit the 
premises at night* The landlord occupied the 
adjoining premises, Sg a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. The landlord Sc 
the lodger went into the shop together. Sc the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion was caused, resulting 
in dam^e to the tenant’s goods on the 
premises ; — Held : the landlord was liable 
for the damage on the ground (inter alia) of 
agency. — Bbooke v, Bool, [1928] 2 K. B. 
678 ; 97 L. J. K. B. 511 ; 139 L. T. 8T6 ; 44 
T. L. B. 631 ; 72 Sol. Jo. 854, D, 0. 

2326* Add. Annotation : — Generally ^ Refd. Poland 
r. Parr, [1927] 1 K. B. 236. 

2881* Add. Annotation : — Dlstd. Goh Ohoon Seng 
V. Lee Kim Soo, 11925] A. O. 550. 

2886. Add, Annotations : — As to (1) Refd. Britt v. 
Galmoye Sc NeviU (1928), 44 T. L. R. 294. 
Generally, Refd* Poland v. Parr, [1927] 1 K. B. 
236. 

2337a. Imprisonment by foreign sovereign — Pro- 
cured by principal.] — Trespass lies for pro- 
curing by awe, fear. Sc influence, & contrary 
to hii own inclination, a sovereign independent 
absolute prince to imprison pltf. — B afabl 
V, Vbrelst (1776), 2 Wm. Bl. 1056 ; 96 B. R. 
621. 

Anihotations : — Refd. West v, Smallwood (1838), 6 Dowl. 


580 ; Oompanhia de Mooambique v, British South Africa 
Co., De Sousa v. Same, 118921 2 Q. B. 358. 

2889. Add. Annotations: — As to (1) Gonsd. Per- 
forming Right Soc. V, Oiryl Theatrical 
Syndicate, [1924] 1 K. B. 1 ; Performing 
Right Soc. V. Mitchell Sc Booker, [1924] 1 
K. B. 762. 

2389a. Fence — Omission to.] — Where, upon the 
diversion of a turnpike road after the new 
road had been completed, but before the old 
road was stop^d up, the trustees, by the 
permission of B., broke down his fence to 
make a passage from the new road to the close 
of A.^ but did not put up a gate or fence to 
protect the latter close ; — Held : the trustees 
were wrong-doers, Sc B. was responsible for 
their acts. — ^Winter v. Charter (1829), 3 
Y. Sc J. 308 ; 2 Man. Sc Ry. M. C. 177 ; 148 
B. R. 1197. 

2415. Add. Annotation : — Refd. Newsholme v. 
Road Transport Sc General Insce. (1928), 
45 T. L. R. 123. 

2486. Add. Annotation : — Generally, Refd. Sassoon 
' V, International Banking Corpn., [1927] A. C. 
711. 

2446. Add. Annotation : — Refd. Clayton-Greene v. 
De CourvUle (1920), 36 T. L. R. 790. 

2448. Add. Annotation : — Refd. Bdwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 638. 

2455. Add. Annotation : — Refd. Be City Bquitable 
Fire Insce., [1925] Ch. 407. 


PART IX. SECT. 5, SUB-SECT. 2.-~B. 

23S4i. .h^A letter from 

an ai^ent to his principal which is 
merely a narrative of an interview 
between the agent & a third party, if 
admisaJble in evidence at all. is not 
evidence asra^nst the principal of a 
parol acceptance by the third party 
of an offer made to him. — S wan v. 
Millkr, [1919J 1 I. R. 151.— IR. 


PART IX. SECT. 6, SUB-SECT. 1,— B, 

2896 ii. — ■ — Not to of/ent's interetd 
to disclose ,] — Knowledge communi- 
cated to an agent of a fact which it 
was not the a«rent*s int^^reat to disclose 
& which he did not disclose 'to the 
principal cannot be Imputed to the 
principal.— Texas Co. e. Bo^fBAT 
Bankino Co., Ltd. (1919), 24 0. W. N. 
469.— IND. 

2408 ii. .] — ^Mount Hope 

Huuap Municipautt V, B'indlay, 
[1921] 3 W. W. H. 658.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— B. 

2428 iv, .] — Qcbbeo Fede- 
rated Co-op. Co. v. Farmiiibs Fence 
Co.. [1925] 2 D. L. R. 574 ; ajfg. 
Q. k 37 K. B. 345 .— can. 


PART IX. SECT. 6, SUB-SECT. 3. 
■e. In general,] — By conferring 
authority upon his agent the principle 

? ive8 third persons the right to assume 
hat th6y can deal with the agent in the 
matters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at least 
until some eiroumstanoe arises whioh 
in all reason should put them upon 
Inquiry, & this rule applies especially 
in favour of third parties who began 
to deal with the agent while his 
authority did In fact exist.— Watson 
V, Powell. [1921] 2 W, W. R. 128; 
14 Sask. L. R. 424 ; 58 D. L R. 615.— 
CAN. 


sd. Owner lectsino farm to former 
manager, ] — When an owner of land has 
permitted his employee to manage a 
farm & to dispose of the crop, from 
year to year, to an elevator co. & 
account for the proceeds, & the owner 
ohaugos his oourse of dealing, & 
leases tho land to the former employee 
on a crop -payment rental, the owner 
is not entitled to relief against the 
elevator co. for the loss of his share by 
the lessee, unless notice of the change 
of relationship has been given to 
the CO. — North American Finance 
Co. V. Western Elevator Co. (1922), 
66 D. L. R. 467 ; 32 Man. L. R. 76 ; 
[1922] 2 W. W. R. 162.— CAN. 

sf. AgerU accepting goods after 
revocation,] — Applts.. a Durban firm, 
entered through V. into contracts with 
farmers in Alexandria for the supply of 
chicory In 1917 V. bad authority to 
acoept chicory on behalf of applts., but 
when applts. entered into a contract 
with resps. for the 1918-1919 crop of 
chicory, this authority of V. had been 
withdrawn. Resps. tendered a con- 
signment of chicory, whioh was 
accepted at Alexandria after examina- 
tion by V., & sent to applts. at Durban ; 
but it was rejected by applts. as being 
unsound in terms of the contract. 
Prior to the sending off of this con- 
signment, applts. had uotiffed all the 
farmers by circular that they would 
reject any chicory not ** tip-top,** 
Sc oharge railage & storage to the 
senders : — : the circulars should 
have put re^s. on Inquiry as to V.*b 
authority. — Elus Brown v. Van 
Rooybn. [19201 E. D. L. 81.— S. AP. 

sg. Agent oontrariing after revoca- 
tion,}— authorised his wife to sell 
land, hut before the oontract with pltf. 
was concluded he revoked his wife’s 
authority. The revocation was not 
communioated to pltf : — Hdd: deft, 
was hound by the oontract entered 


into by his agent with pltf. — Wil- 
liams V, West, [1921] E. D. L. 352. — 

S. AF. 

sh. Lapse of time pyitiiig third party 
on inquiry,] — ^Applt., a contractor, haa 
obtained a contract to work the O. 
quarry for a municipality, one of the 
terms being that he should not transfer 
any of the work to other persons with- 
out tho consent of the enidneer of the 
municipality. During tho period June 
to Sept. 1926, reap.. In response to 
orders given over the telephone from 
the quarry, supplied applt. at the 
quarry with coal to the value of £35, 
which amount was duly paid by applt. 
Thereafter no further coal was ordered 
until Jan. 1928, when oertalu further 
orders were received by reap, over tho 
telephone for coal to be delivered at 
the quarry. The coal was delivered 
& tho delivery notes were simed on 
behalf of the O. quarry. At this time 
applt. was no longer at the quarry, but 
had sublet the contract to S. Sc O, 
Applt. had not given notice in any 
form of this fact. After delivery of 
portion of the coal, resp. inquired from 
the municipal engineer whether the 
contract had been sublet, & upon 
receiving an answer in the negative 
supplied further coal to the quarry, 
maxing no attempt to communicate 
with applt. It was not disputed that 
orders had been given for the coal by 
8. & Q., & that as between themselves 
Sc applt. they had no authority to bind 
the latter’s credit: — Held: assuming 
S. Sc G. professed to act on eipplt.’s 
behalf, applt. could not have reason- 
ably foreseen that a tradesman from 
whom he had ordered goods some 
eighteen months before over the tele- 
phone would act upon further telephone 
orders without oommunioating with 
him, & he was therefore not estopped 
from denying the authority of 3. Sc Q. 
to find his credit, — ^Monzoli v. Smith, 
[1929] A. D. 382.— S. AF. 
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Cases 2457— 8487a. English and Empibe Digest Supplement, 


Part X. — Relations between 

2457. Add, Annotation: — As to (1) Folld, Flatau, 
Dick & Co. V. Keeping (1931), 36 Com. Cas. 
243. 

2473* Add. Annotation : — Refd. Edwards v. Porter 
(1924), 41 T. L. R. 67. 

2474a. .] — The owners of a chartered ship 

sued the K* Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered Into “ between G. T. O. 

& Co., owners’ agents, A A. B. Go., Copen- 
hagen, charterers.^* The charterparty, which 
was on a printed form, provided for payment 
of demurrage by “ the charterers,** & at the 
end of the charterparty the following stipula- 
tion was added in writing ! “ Freight & de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co.. Ltd.** The 
ciiarterparty was signed aa follows : “ For 
the A. B. Co., Copenhagen, J. B. J., of the K. 
Coal Co., Ltd. For & by telegraphic 
authority of owners, for G. T. G. & Co., J. M., 
as a^nts only.** It was admitted that 
J. B. J. signed on behalf of the K. Coal Co. : — 
Held : (1 ) the K. Coal Co. wore not by reason 
of the form of the signature made liable upon 
the charterparty ; (2) the clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature. — K imber Coal Co. 

V. Stone & Rolfe, lyro., [1926] A. C. 414 ; 


Agent and Third Parties. 

96 L. J. K. B, 601 ; 135 L. T. 161 ; 42 
T. L. R. 430 ; 31 Com. Cas. 333 ; 17 Asp. 
M. L. 0. 37, H. L. 

2476a. .] — Marconi’s Wireless Telegraph 

Co., Ltd. v. Newman, No. 188a, ante. 

2482a. Person selling as agent for named 
principal.] — James (Arthur) & Co. v. John 
Weston & Co., Dtd. (1929), 73 Sol. Jo. 484. 

2487a. .l—Pltf., a builder, did work on the 

order of H., a director of a co. for which pltf . 
had previously done work on H.*s order. As 
the work proceeded pltf. prepared estimates 
Sc addressed them to the co. whose name he 
had entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work hod not 
been ordered on behalf of the co,, but for 
other principals. Thereupon he sued H. 
The judge found that H. impliedly undertook 
personal liability for the work, that pltf. 
gave credit to the co. up to a certain date, 
but did so under a mistaken impression, & 
that he never gave exclusive credit to them 
in such a way as to bind himself to look to 
them, & that he never gave credit to H. before 
the work was completed ; — Held : H. was 
liable for the balauce. — Gardiner v. Head- 
ing, [1938] 2 K. B. 284 ; 97 L. J. K. B. 766 ; 
139 L. T. 449, C. A. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) i. 


2467 i. Agent cannot sue.] — Pltf. sent 
to dofts. a quotation for (roods, written 
on paper licaded, Niels .Storaker, 
Representative for Alliance Export & 
Import Co., Christiania, Norway. 
All orders & contracts are subject to 
the suppliers’ terms of contract. No 
order or contract is firmly accepted 
until the suppliers have consented to 
book it.” In the letter he wrote : 
“ All orders are booked on the under- 
standlnfir that my principals are priven 
the option of shliiping: by steamer or 
sailing v<»s8el.” Defts. gave pltf. an 
order. Pltf. wrote to defts. saying : 
** I have cabled the order over to-day 
& 1 hope soon to be able to give upon 
cable acceptance.” Subsequently he 
wrote : ” I am glad In being able to 
inform you that the above-mentioned 
order hns been booked by my princi- 
pals Sc will send you official ooufirma- 
tlon In due course.” Pltf.’s letters 
were all signed ” Niels Storaker ” 
withocit any qualification ; — Held : 
pltf. was contracting merely as agent, 
not as principal, Sc was not entitled 
to sue on the contract, — S torakkk 
S ouTHousE & LoxVG, Ltd. (1920), 20 
S. R. N. S W. 190.— AUS. 


2467 il. .) — An order for books, 

addressed to the publbhers on a form 
apparently supplied by them, re- 
quested delivery through ” your dis- 
tributors,” contained an agreement to 
them (the distributors) at their 
omco A provided that ” this order to 
be binding shall be accepted by them.” 
The dlstnbutors supplied the books, & 
sued for the price : — Udd : the aetjou 
was not maintainable. — Wise v. Retiii, 
[1925J 1 W. W. R. 8f9 ; 36 B. C, it. 
ICl.— CAM. 


BarKLEF V. 

1 4 D. L. It. 


3457 iii. 

WlNNYOHUK (Alta.), i , 

638 ; 11926) 3 W. W. R. 3^7.— CAN, 
2467 i. Agent real principal .] — Where 
an agent names his principal Sc makes 
the contract as agent on his behalf, he 
cannot enforce it, even though he is 


the real principal, unless the other 
party has affirmed the contract with 
knowledge of the fact. — Glasgow v. 
Hood, [19201 N. Z. L. R. 686.— N.Z. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) li. 

2471 vi. Father <j6r son.] — A 

person actinar for a dlHclosed principal 
in a contract is not liable thereon, 
unless there be circumstances to show 
that he Intended to render Idmself 
liable. 7’he fact that a son residing 
with his father telephones for a 
physician to conic Sc attend his father's 
servant who Is HI, raises no presump- 
tion that the son agrees to pay for such 
serviceH, — B lkecksb r. Stutbman, 
[1920] 3 W. W. R. 644 ; 54 D. L. R. 
662.— CAN, 

2483 1. Agent real principal.] — Pltf. 
signed an order for the purchase of a 
tractor addressed to a co., for whom 
deft, claimed to have made the sale os 
agent only ; — Held : deft, was liable as 
the real vendor. — P eterson v. Ooph- 
MAN Motor Works, [1922] 2 W. W. R. 
1041 ; 67 D. L. R. te.— CAN. 

sk. Contract for work dt labour.] — 
After Judgment by default on common 
counts for work Sc labour, etc., deft, 
may show on the execution of writ 
of inquiry that he contracted merely 
as a^ut of the person to whom the 
credit was given. — Falib v . Sargent 
(1846), 3 Kerr, 248.— CAN. 


PART X. SECT. U SUB-SECT. 1.— 
A. (b) ii. 


e i. .] — Every person who in 

making a contract discloses the 
existence, but not the name, of the 
principal on whose behalf he is acting, 
is personally liable on tiio contract 
to the other contracting party. — 
Gladuk V. Walch, 11918] 3 W. VV. R. 
976 ; 43 D. L. R. 767.— CAN. 


e ii. Name diedoeed hy third party .] — 
Under Indian Contract Act, s. 2.30, 
pltfs. as agents for an undlscloBOU 
principal, could personally enforce the 
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contract. The exprospion ” where the 
agent does not disclose the name of 
the principal ” does not aprdy to a 
case where the name of the principal 
is disclosed not by tbo agent, but by a 
third party.— Kapurji Maoniram v. 
Pan.vji Dkiuchand (1928), I. L, R. 
53 Bom. no.— IND. 

2492 f. Agent real principed .] — 
Where the owner in equity signs a 
contract for the sale of land ” as agent 
for the owner ” evidence is admissible 
to show that the person so contracting 
is the owner, & he is entitled to sue the 
purclumcr wdthout having sriven him 
notice prior to action brought that ho 
was the principal, & not the agent. — 
MacCormao r. Bradford, [1927] 
S. A. S. R. AUS. 

b1. Person corUr acting for ** buyer.**] 
— In pursuance of authority given by 
deft, his agents purchased sheep for 
pltf. In none of the telegrams between 
pltf. Sc deft. *6 agents by which the 
purchase was arranged was deft, 
named, but the last telegram from the 
agents contained the words ” Buyer 
confirms sale *’ : — Held : the words 
” Buyer confirms sale ” showed that 
deft. *8 agents were contracting as 
agenU, Sc relieved them from personal 
liability on the contract. — Murray v, 
Hopkins, [1919] N. Z. L. R, 689.— 
N.Z. 


PART X. SECT. 1. SUB-SECT. 1.— 
A. (o) i. 

2497 V. .1 — Where an agent for 

an undisclosed principal con tracts on 
such terms as import that he is the 
real Sc only principal, the undisclosed 
principal cannot sue or be sued on 
the contract. — W est v. Dillioan, 
[1921] N. Z. L. R. 617.— N.Z. 

2497 vi. Agent real principal.} 

— Where a person who purports to 
contract aa agent for an undiacloscd 
principal is In fact the principal in the 
iransaotloDt it is not clear whether or 
not ho is entitled to sue on the con- 
tract as principal. — GiAsaow v. Hood, 
[1920] N. Z. L, R. 586.— N.Z. 



VoL L->Agenoy. Oases 2501~>2558. 


2601. Add. Annoiationa : — Retd. Phillips v. Brooks, 
[1919] 2 K. B, 243 ; Said r. Butt, [1920] 3 
K. B. 497 ; Lake v. Simmons, [1927] A. C. 487. 

2502. Add. Annotation : — Gonsd. Dyster v. Ean- 
daU, [1926] Oh. 932. 

2504. Add. Annotation : — Consd. Kederi Akt. 
Transatlantic v. Driighorn, [1918] 1 K. B. 394. 

2523a. Judgment obtained against undisclosed 
principal — Judgment unsatisfled.] — A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained jud^ent upqn it against 
the undisclosed principaJ, even though such 
judgment is still unsatisfled. — London 
Genrual Omnibus Co , Ltd. v. Pope (1922), 
38 T. L. U. 270. 

2531. Add. Annotations : — As to (1) Refd. Ariadne 

S.S. Co. V. KcKelvie, [1922] 1 K. B. 518. 
As to (2) Refd. Universal Steam Navigation 
Co. V. McKelvic, [1923] A. C. 492. 

2537. Add. Annotations : — Refd. Ariadne S.S. Co. 

V. McKelvic, [1922] I K. B. 518 ; Universal 
Steam Navigation Co. v. McKelvic, [1923] 
A. C. 192. 

2542. Add. Annotation : — Refd. Ai’iadne S.S. Co. 

V. McKelvie, [1922] 1 K. B. 518. 

2543. Add. Aymoiaiions : — Consd, Kimber Coal Co. 

V. Stone & Rolfe, [1926] A. C. 414. Refd. 
Ariadne S.S. Co. v. McKelvie, [1922] 1 K. B. 
518 ; Universal Steam Navigation Co. v. 
McKelvie, [1923] A. C. 492. 

2544. Add. Annotation : — Consd. Kimber Coal Co. 

V. Stone & Rolfe, [1920] A. 0. 414. 

2545. Add. Annoiationa : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 518 ; Universal 
Stoam Navigation Co. v. McKelvie, [1923] I 
A. C, 492, 

2546. Add. Annotations : — As to (1 ) Consd. Ariadne 

S.S. Co. V. McKelvie, [1922] 1 K. B. 5118; ! 
Universal Steam Navigation Co. v. McKelvie, I 
[1023] A. C. 492; Kimber Coal Co. v. Stone 1 
& Kolfe, [1926] A. C. 414.. As to (2) Apprvd. | 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

2546a. Unnamed f principal.] — Appelts., 

pltfs. in the action, were English timber 
brokers. In Oct. 1929, they, as brokers 
acting on behalf of a foreign seller, sold to 
reap., an English buyer, a quantity of timber. 
The contract of sale was signed by applts. 
as brokers & was expressed to be made “ on 
account of our principals,” but the name 
of the seller was not disclosed. Delivery 
was to be made by instalments, & the first 
instalment was accepted & paid for by 
reap, without question. The second instal- 
ment was then delivered, but before paying 


for it resp. discovered that the seller was a 
merchant at D. with whom he^had previously 
been in litigation & against whom he had a 
judgment which was i^bill unsatisfled. Resp. 
thereupon refused to pay for the second instal- 
ment but offered to set off the price against 
so much of his xinsatisfied judgment. Applts. 
had meanwhile paid the foreign seller them- 
selves & had obtained the documents from 
him, and they brought this action in their 
own name to recover the price from resp. ; — 
Held : dismissing the appeal (1) as applts. 
had only signed the contract in their capacity 
as brokers they had not themselves either 
rights or liabilities under it ; (2) on the 

evidence there was no custom in the trade 
under which the ct. could imply an inde- 
pendent contract by the buyer to become 
liable to pay the brokers instead of their 
principals. — ^Elatau, Dick & Co. v. Keeping 
(1931), 36 Com. Cas. 243, C. A. 

2549. Add. Annotation : — As to (2) Refd. Ariadne 

S.S. Co. V. McKelvie^ [1922] 1 K. B. 518. 

2549a. Agents also described as char- 

terers.] — A charterparty was expressed to be 
made “ between T. H. S. & Co., agents for the 
owners ” of a steamer, “ J. McK. & Co., 
charterers,” & was signed ” For & on behalf 
of J. McK. & Co. (as agents), J. A. McK.” 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owneis 
were awai'e at the time when the charter- 
party was signed that .J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. McK. & Co. for demur- 
rage at the port of discharge : — Held : defts. 
having signed as agents were not liable iis 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the charterparty. — Universal Steam 
Navigation Co. v. McKelvie (J.) & Co., 
[1923] A. C. 492 ; 92 L. J. K. B. 647 ; 129 
L. T. 395 ; 39 T. L. R. 480 ; 67 Sol. Jo. 
593 ; 16 Asp. M L. C. 184 ; 28 Com. Cas. 
353, H. L. ; affg. S. C. sub. nom. Ariadne S.S. 
Co., Ltd. v. McKelvie (J.) & Co., [1922] 
J K. B. 518, C. A. 

Annotations : — Consd. Flatau, Dick & Co. v. Keeping (1931), 
36 Com. Cas. 243. Refd. Kimber Cool Co. v. Stone & 
Rolfe, [19261 A. O. 414. 

2553. Add. Annotation : — Refd. Univei’sal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 
492. 


2497 vii, Damage suffered by 

principal .] — Xu an action against ship- 
owners for payment of the balance of 
the contract price of goods for a ship, 
the shipowners counterclaimed for 
damages for breach of contract. In 
the coarse of tho action it appeared that 
the shipowners were not the registered 
owners of the ship, but merely acted 
as managers for a oo. which owned 
her : — Held : as pltfs. had in tiie olr 
oumstanoes elected to treat defts. as 
their debtors, defts. were entitled to 
oounterolalm for damages although 
the damages had boon suffered by 
the principals whom they reprosouted, 
He not by themselve8.--^nAtG He Co. 
V. BL4LCKATKR, (1923) S. 0. 472.— 
SCOT. 


PART X. SECT. 1. SUB-SECT. 1.— 
A. (c) li. 

2510 xiv. .1 — Where a person 

makes a contract in hia own name 
without disclosing either the name 
or oxisteuce of a principal, he is 
primarily Uablo on tho contract to the 
other contracting party. — G ladub v. 
WALcn, [1918] 3 W. W. R. 975 ; 43 
D. L. R. 757.— OAN. 

2610 XV. .1 — In an action for 

the [lire of a dredge obtained by deft. 
M. from pltf., relief was sought against 
deft. J. as undisclosed principal : 
— Held suBpioiouB olroumstanoos in 
tho relations between M. 8c J. were not 
suSiclont to support the Judgment 
against J., in the face of tho denial 
of defts. that any such relation 


existed. — Nova Scotia DBEoaiNO Co., 
Ltd. V. MuBQUAVfi He Co. (1918), 52 
N. S. R. 71 ; 40 D, L. R. 589.— CAN. 

2610 xvi. An agent, who 

does not clearly indicate to the third 
party that he is acting as an agout. Is 
personally liable. — Hills v. Swift 
Canadian Co., (1923J 3 D. L. E. 997. — 
CAN. 

2610 xvli. .1 — Litchfield v. 

Saskatchewan He Battle Rtver Land 
He Developing Co. (Sask.) (1008), 7 
W. L. R. 475.— CAN. 

2510xviii. . 1 — West v. Dru.i- 

can. No. 2497 v., ante. — N.Z. 

2610 xix. .J — McCrea v. Bab- 

han-Jenkins Commission Co. & Raby, 
W. W. R. 52 : 3 D. L. R. 481; 
a. L. R, 521.— CAN. 
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OuH 2Me— 2665. English and Empire Digest Supplement. 


8669. For “ 2 0. & P. 145 read “ 2 0. & P. 124.” 
2568» Add. Arfnciatiom : — Aa to (1) Consd. Kimber 
Coal Co. V. Stone & Bolfe, [1926J A. 0. 414. 
Aa to (8) Refd. Universal Steam Navigation 
Co. V. McKeMe, [1923] A. 0. 492. 

2564. Add. AtmoUtUona : — Asia (l)R6fd. Elimber 
Coal Co. t;. Stone A Bolfe, [1926] A. 0. 414. 
Aa to (2) Reid. Marconi’s Wireless Telegraph 
Co. V. Newman, [1930] 2 K. B. 292. 

2566. Add. AnnotcUiona : — Consd. Ariadne S.S. 
Co. V. McKelvie, [1922] 1 K. B. 618 ; Univer- 
sal Steam Navigation Co. v. McKelTde, [1923] 
A. O. 492. 

2567. Add. Annoiaiiona : — Consd. Kimber Coal Co. 
V. Stone & Bolfe, [1926] A. 0. 414. Refd. 
Ariadne S.S. Co. v. McKelvie, [1922] 1 K. B. 
618. 

2571. Add. AnnoicUiona: — Overd. Universal Steam 
Navigation Co, v. McKelvie, [1923] A. C. 492. 
Refd. Kimber Coal Co. v. Stone & Bolfe, 
[1926] A. C. 414. 

2575. Add. Annotation j^^t^^-Consd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410. 

2576. Add. Annotation: — 'Expld. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2677. Add. Annotation: — Aa to {\) Refd. Westa- 
cott V. Hahn, [1918] 1 K. B. 495. 

2583. Add. Annotation : — Aa to (2) Refd. Univer- 
sal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

2584. Add. Annotation : — Refd. The Lizzie, [1919] 
P. 22. 

2585. Add. Annotation : — As to {\) Refd. Universal 
Steam Navigation Co. v. McKelvie, [1023] 
A. C. 492. 

2591. Add. Annotation : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 618. 

2594. Add. Annotation : — Aa to (2) Refd. Bennett 
V. Whitehead, [1926] 2 K. B. 380. 

2595. Add. Annotation : — ^Distd. Drughorn v. 
Bederiakt. Trans-Atlantic, [1919] A. C. 203. 

2597. Add. Annotation: — Aa to {1) Consd. Kimber 
Coal Co. V. Stone A Bolfe, [1926] A. C. 414. 

2599. Add. Annotation : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 518. 

2606. Add> Annoiaiiona : — Distd. Drughorn v. 
Bederiakt. Trans-Atlantic, [1919] A. C. 203. 
Refd. Bederiakt. Argonaut v. Hani, [1918] 


2 K. B. 247 ; Collins v. Associated Greyhound 
Baceoourses, [1930] 1 Ch. 1. 

2609. Add. Citations: — Bbdbbiastibboxaget 
Argonaut v. Hani, {1018] 2 K. B. 247 ; 87 
L. J. K. B. 999; atd> nom. Argonaut v. 
Hani, 14 Asp. M. L. C. 310. 

Add. Annotation : — ^Refd. Drughorn v. Bede* 
riaktiebolaget Trans- Atlantic, [1919] A. 0. 
208. 

2609a. .1 — The description in a charterparty of 

one of the contracting parties as ** chamrer ” 
does not, of itself, designate him as the only 
person to fill that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a paHy described in 
the contract as charterer,” A objection was 
taken to the admission of evidence that pltf s. 
were in fact the charterers, on the groimd 
that such evidence would contradict the 
written contract : — Held : the evidence was 
admissible. — D rughorn (P.), Ltd. v. Bbjdb- 
RIAETIEBOLAGBT TRANS-ATLANTIC, [1919] 
A. C. 203 ; 88 L. J. K. B. 233 ; 120 L. T. 
70 ; 35 T. L. B. 73 ; 63 Sol. Jo. 99 ; 14 
Asp. M. L. 0. 400 ; 24 Com. Oas. 46, H. L. ; 
affff. 8. 0. sub nom. Bbdbki Akt. Trans- 
atlantic V. Drughorn, [1918] 1 K. B. 394, 
C. A. 

Annotation : — Consd. Ariadne S.S. Co. v. MoKolvle, [1922] 

1 K. B. 518. 

2610. Add. Annotation : — Aa to (2) Refd* Keen v. 
Meat (1920), 124 L. T. 19. 

2613. Add. Annotation : — Refd. Wilson v. United 
Counties Bank, [1920] A. 0. 102. 

2620. Add. Annotation : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 618. 

2684. Before this case, after ” See, now, Bills of 
Exchange Act, 1882 (c. 61 ), s. 26,” add ” 
generally, Bills of Ekchangb, Vol. VI., 
pp. 112-114.” 

2685. Add. Annotations : —Refd. Elliott v. Bax- 
Ironside, [1926] 2 K. B. 301 ; Kimber Coal 
Co. V. Stone A Bolfe, [1926] A. C, 414 ; Kettle 
V. Dunster A Wakefield (1^7), 43 T L. B. 
770. 

2689. Add. Annotation : — Refd. Pocahontas Fuel 
Co. V. Ambatielos (1922), 27 Com. Oas. 148. 

2655. Add. Annotations : — Refd. Elliott v. Bax- 
Ironside, [1926] 2 K. B. 301 ; Kettle v. Dun- 
ster A Wakefield (1927), 43 T. L. B. 770. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (c) i. 

2591 ill. .) — Where a wife oon- 

traoting for the sale of a honse signed 
a document in her own name without 
any indication that she was acting as 
agent for her husband, Sc expressly 
purported as owner to contract for 
payment to pltf. of the commission 
on the sale thereof : — ffeld : parol 
evidence was not admissible in an 
action against the husband to show 
that she was in fact acting as agent.— 
KaTZMAN V. OWKAHOMB RKALTT CO., 
[1924J 1 D. L. R. 201 ; 25 O. W. N. 
233*— ^ AN. 

PART X. SECT. 1, SUB-SECT. 1.— 
B. (e) ii. 

2598 ii. - — ~.] — Where a oontraot is 
entered into by an agent In his own 
name Sc the terms thereof clearly 
indicate personal liability the agent 
is pe^nally bound by the contract, 
regardless of his intention, unless it 
can bo shown by extrinsic evidence 
that there was an express agreement 
that the agent should not be liable Sc 
that the oontraot rendering him liable 


was 90 drawn by mistake. — Currie v. 
Rural Municipalitt of Wrbfobd, 
No. 280, Sc Labber, 11918] 1 W. W. R. 
315 ; 39 D. L. R. 516 ; 11 Saak. L. R. 
22.— CAN. 


sm. Sale of shares .] — ^An In- 

vestor purchased from a chartered 
accountant 150 shares in a oo., paid the 
price therefor. & received from the char- 
tered aooountant a receipt, which ac- 
knowledged payment of the price of 150 
shares Sc concluded with these words: 
•* the transfer for which will be sent 

f ou for signature in due course.*’ 
n an action at the instance of the 
purchaser against the chartered ao- 
oountant for transfer of the shares 
or x^payment of the price deft, denied 
liability, averring that his position in 
the transaction was merely that of an 
^ent for a disclosed principal : — 
add: On the terms of the receipt 
deft, was personally liable to Imple- 
ment the contract of sale. Sc it was 
incompetent for Um to adduce parol 
evidence to show, in contradiction of 
its terms, that he was merely an agent. 

e. OkAiG, U2191 8. oTiag ; 
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56 So. L. R. 93 ; [1918] 2 S. L. T. 321. 
—SCOT. 


PART X, SECT. 1. SUB-SECT. 2.— C 

b I, ~ .] — A clause in a 

document under seal purporting to 
bind a person as principal of one of 
the parties, cannot so bind him where 
the deed was not executed ^ him 
OP executed to his name. — Battle 
Orbkk Toasted Oorn Flake Co. v, 
Kxllooo Toasted Corn Flare Co., 
[1923] 4 V. L. R. 543.— CAN. 


PART X. SECT. 1, SUB-SECT. 8.— 
B. (b). 

sl. General rule.]— The name of a 
person or firm to be charged upon a 

S ' 'able instrument should be clearly 
on the face or on the back of the 
document. A promissory note was 
signed by a ohetty wbo was all^od 
to be the agent of applt. firm. The 
chetty signed It in his own name Sc it 
oontal&ea no promise by applt. firm 
to repay the loan : — Udd : the firm 
was not liable.— P. R. M. P. B. 

OHETTYAR V. MtlNIYANDI 8ERVAI 
(1932), I. L. R. 10 Ran. 25?,— WD. 
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2658. AM* Citations : — nom. Orew t;. Petit, 3 
Nev* & M. K. B. 466 ; 2 Nev. & M. M. C. 309. 
Add* Annotation : — Retd. Elliott v, Bax- 
Ironside, [1926] 2 K. B. 301. 

2664. Add, Annoiaiion: — Aa to (!) Refd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. 0. 414. 

2665* Add, Annotations : — Consd. Elliott v, Bax- 
Ironfiide, [1926] 2 K. B. 301 ; Kettle v. Dun- 
Bter A; Wakefield (1927), 43 T. L. R. 770. 

2666. Add. Annotation : — Generally ^ Refd. Kettle 
t;. Dunster & Wakefield (1927), 43 T. L. R. 
770. 

2686. Add, Annotations : — Refd. Weiae, Biheller & 
Brooks V, Parmer, [1923] 1 K. B. 226 West- 
minster Bank u, Hilton (192rt), 136 L. T. 315. 

2695. Add, Annotations: — As /o (1) Overd. Univer- 
sal Steam Navigation (^. v, McKelvie, [1923] 
A. 0. 492. Generally, Refd. Kimber Coal Co. 
V, Stone & Rolfe, [1926] A, 0. 414. 

2701. Add. Annotation : — Consd. Akt* Ocean v, 
Harding, [1928] 2 K. B. 371. 

2712. Add. Annotation : — Refd. Greenwood r. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

2726. Add. Annotations : — Aa to (2) Refd. Public 
Works Comrs v. Pontypridd Masonic Hall 
Co., [1920] 2 K. B. 233. Generally, Consd. 
Gilleglian v. Minister of Health (1931), 47 
T. L. R. 439. Refd. Rowland v, Air Council 
(1923), 39 T. L. R. 228. 


2726a. Minister of Health— For breach of contract.] 

— ^By Ministry of Health Act, 1919 (c. 21), 
s. 7 (1), “ The Minister may sue & be sued by 
the name of the Minister of Health, & may for 
all purposes be described by that name ” : — 
Held : this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Miiuster as a servant of the Crown, & the 
proper rem^y is against the Crown by 
petition of right. — G uxeghan v. Minister 
OF Hpalth, [1932] 1 Ch. 86 ; 101 L. J. C^h. 
81; 146Ii. T. 231; 47 T. L. R. 439. 

2727. Add. Annotations: — Consd. Gilleghan v. 
Minister of Health (1931), 47 T. L. R. 439. 
Refd. Public Works Comrs. v. Pontypridd 
Masonic Hall Co., [1920] 2 K. B. 233. 

2729. Add. Annotations : — ^FoUd. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. Refd. China 
Navigation Co. v, A.-G. (1932), 48 T. L. R. 
375. 

2781. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921J2 A. C. 262. 

2732. Add. Annoiaiion : — Refd. China Navigation 
Co. A.-G. (1932), 48 T. L. R. 375. 

2733a. For declaration as to meaning of con- 

tract.] — By a contract made between pltfs. 
& the Secretary of State for War the Secretary 
of State hired from pltfs. a steam engine & 
hay press upon the terms that the engine 


part X. SECT. 


’. 1, i 
B. (a), 


SUB-SECT. 4.~ 


an. Failure of foreion principal to 
perform contracL ] — Defte., acting on 
behalf of a foreign sliipownor, who pro- 
posed to eBtabliah a service from 
Halifax to Havana & other southern 
ports, contracted in their own name 
with pltf. to provide space on the sldp 
for a shipment of timber to be corriud 
from Halifax to Buenos Ayres. The 
proposed service was abandoned by 
the shipowner, so that the contract 
entered into by defts. could not be 
performed ; — Held : there having been 
failure on defts.* part to disclose that 
thoy were merely acting in the capacity 
of agents for a foreign principal, they 
were liable to pltf. for damages result- 
ing from eanoellation of the ship's 
saJllng. — Shepard & Morse Lumber 
Co. Incorporated v. Mathers (I. H.) 
& Son, (19201 2 D. L. R. 457 ; 58 
N. S. R. 466.— CAN. 

PART X. SECT. 1, SUB-SECT. 4.— E. 

2709 ill, Principal undisclosed — 

Principal no right to sue.] — Cohen v. 
Dominion Atlantic Ry. Co. (1931), 
3 M. P. R. 495 : affd., [1931] S. C, R. 
716 ; (19323 2 D. L. R. 815.— CAN. 

PART X. SECT. 1, SUB-SECT. 6. 

271211. On behalf of unincor- 

porated body .] — An offloer of a brother- 
nood lodge, an unlnoorporated body, 
who as snob officer on behalf of the 
lodge borrows money Sc signs docn- 
menta purporting to obligate it to 
repayment, Is personally liable for 
repayment, having contracted for a 
principal who had no existonoe in law. 
— Finlay v . Black, (19211 2 W. W. R. 
907.— CAN. 

2712 ill. .3— A person can- 

not be the agent of a projected but 
actually as yet non -existent oo., & 
the 00 . when formed cannot take 
advantage of any contract entered 
into by a person purporting to act 
as its agent, whether by attempted 
ratifloatlon or otherwise ; hut a person 
may make a provisional contract not 
to become binding— <.e. not to be 
a contract at all — unless & until tbe 
CO. becomes entitled to oommenoe 


business, — Hudson-Mattagamt Ex- 
ploration Mining Co. e. Wettlaufer 
BKOTnER.s, Ltik, (1928] 3 D. L. R. 
G61 ; 62 O. L. R. 387.— CAN. 

2712 iv. .3 — A oo. cannot 

bo bound by any contract made on its 
behalf before It comes into existence, 
nor can it, subsequent to its formation, 
ratify such a oontraot. — Wearnk 
Brothers t>. Russa Engineering 
Works (1928), I. L. R. 7 Ran. 144.— 
IND. 


«p. Bill of erchanae accepted — Tn name 
of non-triMeni fx>mpanv.] — Deft., a 
member of a firm, H. & S , represented 
Sc warranted to pltf. that H. Sc S. CO., 
Ltd., were an incorporated co. Sc that 
ho was authorised by It to accept a 
bill of exchange as Ito agent. He 
accepted a draft in the name of the 
co Sc pltf. upon the faith of such 
assertion & warranty discounted the 
draft. H. Sc S. Co,. Ltd., were not 
then an incorporated oo, : — Held : 
deR., by his aoooptance of the draft 
In the name of a Don-existing oorpn., 
warranted & represented that there 
was such a oorpn. in existence Sc that 
he had authority to accept the draft 
for that oo., Sc not having any such 
authority, he was personally liable 
for the amount of the draft Sc the cosu 
Sc expenses incurred by pltf. In en- 
deavouring to collect same from H. 
Sc S. Oo.TLtd.— Bank of Nova Sootu 
p. Hatfield (1920). 48 N. B. K 13 ; 
5R D L. n. 1.36.— CAN. 


•q. Purtdiase of goods on behalf of 
firm — Firm having disposed of business. 1 
—Pltfs., owners of an apple orchard, 
were visited by C., acting for deft, co., 
who represent^ to pltfs, that be was 
buying on behalf of N. Sc L., a firm 
which had been well-known to pltfs. 
In previous years as buyers of apples. 
Sc was represented to pltfs. by 0., as 
“ all right, solid as a rook •* k ** had 
been runniiig since 1847.*’ A paper was 
produced Sc slgoed by pltfis. oontainlng 
particulars or the proposed sale Sc 
purporting to be made between pltfs., 
as sellers, & N. fit L., or their agents, 
as buyers. Pltfs. delivered their 
apples to deft,. Sc received payment on 
account tn cheques of deft. oo. At the 
time of the transaction N. Sc L. had 
gone out of business, having disposed 
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of the same to another co., which, 
after changing its name several times 
had gone into liquidation : — Held : 
deft. CO, was liable to pltfs. for the 
balance remaining unpaid on account 
of the sale. — B rennan v. Berwick 
Fruit Co.. [1928] 1 D. L. R. 548 ; 69 
N. S. R, 610.— CAN. 


PART X. SECT. 1, SUB-SECT. 6.— 
A. (a). 


2780 i. Secretary of Stale for India — 
Contract for supply of goods by Com- 
manding Officer — Contract ultra vires,] 
—Pltf. having entered into a contract 
for the supply of horses’ food with the 
officer commanding the depot of a 
cavalry rt^ment, sued the Secretary of 
State for the balance duo to him under 
the contract '.—Held : an officer com- 
manding a depot, not being one of the 
officers authorised by the Governor- 
General tn Council under Government 
of India Act, 1915, s. 30 (2), to enter 
into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was ultra vires Sc could not bo 
emorood against the latter. — Secre- 
tary OP State v. Sarin & Co. (1929), 
I. L. R. 11 Lah. 375.— IND. 


ur. Who is Croivn servant or agent — 
Contractor.] — Resp^ co. entered into a 
contract vrtth the ISdinister of Railways 
& C3anais, as representing the Crown, 
for the enlargement of the L. Canal. 
Applt. oo. had obtained tmder a lease 
from the Govt, the right to lay & main- 
tain a gas main across the solim of the 
canal. Clause 6 of the lease stipulated 
that. In the event of Its gas main being 
from any cause injured, applt. oo. w*w 
to have no claim or demand against 
His Majesty, His servants or agents.” 
During the execution of the contract, a 
break occurred in the gas m^n, 8c 
applt. 00 . claimed damages alleging 
negligence of the resp. oo. in dredging 
the bed of the canal : — Held : resp. co. 
was not a servant ” or an ” agent 
T^bln the contemplation of clause 6 
of the lease & was therefore liable In 
damages. — ^Montreal Light, Heat & 
Power Co. v. Quinlan Sc Robertson, 
Ltd., [19291 3 D. L. R. 568 ;S. C. R. 
386; rw., 44 Que. K. B. 230;^e^g., 
63 Que. S. C. 436 ; 81 Rev. Leg. 450.— 
CAN. 
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should be used only for the purpose of work- 
ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that oflice, alleging that deft, had im- 
properly used the engine for other than the 
specided purposes, & claiming a declaration 
that pltfs* were entitled to compensation 
for the improper use of the engine, & certain 
other declarations as to the construction & 
meaning of the contract : — field : the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration as to what the contract meant 
than for substantive relief upon the contract 
itself. — Hostek Brothers v. Derby (Earl), 
[1918]2K.B. 671 ; 87 L. J. K. B. 1009 ; 119 
L. T. 351 ; 31 T. L. R. 477, 0. A. 

2734. Add. AnnotcUions: — Consd. H. v. Income Tax 
Special Purposes Oomrs., Ex p. Dr. Barnado's 
Homes National Incorporated Assocn., [1920] 
1 K. B. 26. Refd. China Navigation Co. v. 
A.-G. (1932), 48 T. L. R. 375. 

2740a. To mess.] — Brown r. Doyle 

(1788), 3 Camp. 61, n. ; 170 E. R. 1302. 

2742a. On order of secretary of mess 

committee.] — ^L ascellhs v. Rathbun, No. 
704a, ante, 

2748. Add. Annotcdion : — Consd. Edwards v. 
Porter (1924). 41 T, L. U. 57. 

2749. Add. Annotations : — Consd. Edwards v. 
Porter, McNeall v. Hawes, fl923] 2 K. B. 
538 ; Edwards v. Porter (1924), 41 T. L. R. 
57. 

2751. Add. Annotation : — Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2752. Add. Annotation : — Refd. Edwards r. Porter, 
McNeall i?. Hawes, [1923] 2 K. B. 538. 

2753. Citations For P. C.” read “ U. L.” 

2753a. Sale of goods — Principal not entitled 
to sell.] — Where an agent purports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 


of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability. — Benton i’. 
Campbell, Parker & Co., [1925] 2 K. B. 
410 ; 94 L. J. K. B- 881: 134 L. T. 60; 89 

J. P. 187; 41 T. L. R. 662 69 Sol. Jo. 842, 

D. C. 

2757. Add. Annotation : — As to {\) Consd. Edwards 
V. Porter (1924). 41 T. L. R. 57. 

2761. Add. Annotation : — As to (3) Refd. Edwards 
V. Porter, McNeaU r. Hawes, [1923] 2 K. B. 
538. 

2763. Add. Annotations : — As /o (1 ) Refd* Edwards 
V. Porter, McNeall v. Hawes, [1023] 2 K. B. 
538 ; Edwards v. Porter (1924), 43 T. L. R. 
57. As to (2) Refd. Re Wingfields, [1923] 2 

K. B. 112. 

2769. Add. Citation : — 13 Asp. M. L. C. 463, 

2775a. Acceptance subject to ratification.] — 

Watson v. Davies, No. 1001a, ante. 

2777. Add. Annotation : — Consd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538. 

2780. Add. Annoiniion : — Consd. Edwards v. 
Porter (1924), 41 T. L. R. 57. 

2788. Add. Annotation : — Refd. Smith v. Buskell, 
Buskell V. Smith & G. W. Ry., [1919] 2 K. B. 
302. 

2791. Add. Annotation: — Refd. Cooper Duni- 
mett (1930), 70 L. Jo. 394. 

2795. Add. Annotations : — Refd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
538 ; Edwards v. Porter (1924), 41 T. L. K. 
67. 

2807. Add. Annotation : — Refd. Holt v. Markham, 
[1923] 1 K. B. 501. 

2812. Add. Annotation : — A to (2) Refd. Archangel 
Saw Mills V. Baring A. -(3., Steam Saw Mills 
V. Baring tk, A.-G. (1921), 37 T. L. R. 857. 


PART X. SECT. 1, SUB-SECT. 7.~-A. I 

274S V. .] — In an action for 

broach of warranty of authority, the 
cause of action is the breach of the 
express or Implied promise of the person 
who assumes to act as asrent that he 
has authority so to act. the con- 
sideration necessary to make that 
promise binding: being found In the 
action of the other ^rty in entering 
Into the contract, Pltf. In such an 
action need not establish that he 
believed deft. *8 representation that he 
had authority, though it must appear 
that he acted in r^iance upon ft. — ■ 
Lkooo V . BBOWN, fl923] V. L- H. 440. 
— AUS. 

2748 vi, .] — Bitooks, Ltd. v. 

Cj.audk Ni:ov General Adverttsino, 
Ltd., [1932] 2 I). L. K. 45.— CAN. 

St. Liability for return of deposit, 1 — 
Where a person, falsely representing 
himself to be the agent for the owner of 
certain land, entered Into a contract 
for the sale thereof, & received a deposit 
on account of the purchsiae money, but 
the vendee ox)ul(i not obtain speclflc 
performance of the contract : — Held : 
his remedy against the agent for the 
return of the deposit was at law, & 
that a bill for that purpose would not 
lie. — Graham v. Powrjx (1868), 16 
Or. 327.— CAN. 


PART X. SECT. 1, SUB-SECT. 7.— B. 

2765 1. Third party in error as to 
actual scope of aeenf*« atdhorUy .] — 
Deft., as agent of absentee landlords, 
instructed pltf., a solr., to distrain for 
rent on certain goods. A claim was 
made to the goods by a chattel mtgeo . 
whose right was contested by pltf. 
under instructions from deft., whose 
authority for such prooeedingB was 
later repudiated by the landlords : — 
Held : pltf. could recover from deft, 
his costs of the interpleader proceed- 
ings upon a warranty of authority. — 
CUVUWKV. Planta, f 19201 3 W. W. It. 
898 ; 64 D. L. 11. 196.— CAN. 

PART X. SECT. 1. SUB-SECT. 8.— 
A. (a). 

2808 iii. Subtect to special 

ferTTia.l— Pltf. listed land with defts. 
for sale. Defts. secured a prospective 
purchaser, receiving from him $1,000 
as deposit & gave a receipt setting 
out the terms of sale & conciudiug 
thus ; •• Money to he refunded if 

Gray Estate fall to deliver, as per 
agreement." The purchaser refused 
to complete : — Held : defts. to their 
receipt undertook an obligation to the 
purchaser to hold the deposit on bis 
behalf. & pltf. could not recover the 
money from defts. as if it had been 
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received by them simply & solely on 
her behalf. — G ray v. McmcnisoN 
(1922), 70 I). L. R. 7 ; [1922] 3 

W. W. R 645.— CAN. 

2808 iv. .1 — Where a person who 

has offered, through the agent of an 
owner of land, to buy the land for 
cash pays the agent a deposit on the 
proposed purchase -prloo on the con- 
dition that the money shall be held 
pending the execution of a transfer 
by the owner, then living abroad, St 
that, if the transfer is not executed & 
returned, the money will bo handed 
back to tho payer, the agent is bound 
to so hold the money Sc return it if 
he cannot procure the transfer. — 
Bell v. Kroiin, 11931] 2 W. W. R. 
701.— CAN, 

2809 i a. .]— Where 

a vendor has agreed to pay a com- 
mission to his agent Sc has agreed that 
the amount received by the agent as 
a deposit from the purchaser should be 
retained by the agent Ln part payment 
of such commission Sc has given security 
for the balance, the deposit must be 
treated as paid over to the vendor, & 
in an action for money had & received 
it is only from the vendor that It ran 
be recovered. — B bunstrttrr v. Zdsh- 
INO, [19181 3 W. W. R. 646.— CAN. 
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2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.] — In 1917 
pltfs., under licence from the Kussian 
Imperial Govt, exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchase- 
money received by them for the timber to 
deft, bankers for the credit of the Hussian 
Govt. They then became entitled to receive 
from the Govt, in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt, was over- 
thrown by a revolution, & was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 13, forcibly dissolved the 
Constituent Assembly & established a Soviet 
Republic. Pltfs. having received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by pltfs. in the 
second action before Nov. 7, & the other by 
pltfs. in the first action on Nov. 9, at which 
date they did not know of the Bolshevist 
revolution. Pltfs. in both actions alleged 
that the bankers <& the Russian Govt, were 
merely trustees for them, & the money having 
been paid under a contract, the consideration 
for which had entirely failed, they were 
entitled to recover. Pltfs- in the first action 
further contended that they had paid the 
money under a mistake of fact, & on that 
ground also they were entitled to recover it t 
— JleM : ( 1 ) this money had been paid to the 
bank as agents for the Russian Govt., & the 
ct. would not order payment of it in the 
absence of that Go^'t. or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. & an 
order of the ct. — Steam Saw Mills Co. r. 
Baeing Brothers & Co., Archangel Saw 
Mills Co. v. Baring Brothers & Co., [1922] 
1 Ch. 244 ; 91 L. J. Ch. 325 : 126 L. T. 
403 ; 38 T. L. R. 200 ; 60 Sol. Jo. 170, C. A. 

Annotation: — Refd. Homo & Colonial Insco. v. London 
Guarantee & Awident Co. (1928), 4.') T. L. R. 131. 

2815. Add. Annoialion : — Refd. Bell v. Lever 
Bros., I.td. (1931), 140 L. T. 258. 

2818. Add. Annotations : — Consd. Scottish Metro- 
politan Assce. V . Samuel, [1923] 1 K. B. 318 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926j 1 
K. B. 328. 

2825. Add, Annotation : — Refd. Re A Debtor, 
[1928] Ch. 199. 

2826. Add. Annotations : — Apld. Admiralty Comrs. 
V . National Provincial & Union Bank of 
England (1922), 127 L. T. 452. DJstd, Steam 
Saw Mills Co. v. Baring, Archangel Saw Mills 
Co. r- Baring, [1022] 1 Ch. 244. Consd. 
British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 


Refd. Jones v. Waring & Gillow, [1926] A. C. 
670. 

2828. Add. Annotations : — Consd. Scottish Metro- 
politan Assco. V , Samuel, [1923] 1 K. B. 348. 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 K. B. 
328. 

2831. Add. Annoialion: — Consd. Guaranty Trust 
Co. of New York v, Hannay, [1918] 2 K. B. 
023. 

2834. Add. Annotation: — As to (1) Refd, British 
American Continental Bank v, British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 

2839. Add. Annotations : — Refd. Marshall Shipping 
Co. V. Board of Trade, [1923] 2 K. B. 343 ; 
China Navigation Co. v. A.-G. (1932), 48 
T. I.. R. 375. 

2841. Add. Annotations : — Refd. Holt v. Markham, 
[1923] 1 K. B. 604: Jones v. Waring & 
Gillow, [1926] A. C. 670. 

2842. Add, Annotation : — As to (3) Consd. Rek- 
stin V. Severe Sibirsko Gosudarstvemnoo 
Akeionernoe Olschestro Komseverputj & 

* Bank for Russian Trade, Ud. (1932), 48 
T. L. R. 422. 

2866. Add. Annotation : — Folld. Hosier v. Derbv 
(Earl), [1918] 2 K. B. 671. 

2867. Add. Annotation : — Consd. 11. v. Income Tax 
Special Purposes Comrs., Ex p. Dr. Barnado’s 
Homes National Incorporated Assocn., [1920] 
1 K. B. 20. 

2888. Add. Annotaiiona : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2895. Add. Annoialion: — Refd. Lawrence v. Hayes, 
[1927] 2 K.B. ni. 

2899. Add, Annotation : — Refd. McCreagh v. Judd, 
[1923] W. N. 174. 

2924. Add. Annotation : — Refd. Belvedere Fish 
Guano Co. i». Rainham Chemical Works, 
Feldman & Partridge, Ind Coope v. Same, 
[1920] 2 K. B. 487. 

2926. Add. Annotation : — Consd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

2940. Add. Annotations : — Consd. Fenton Textile 
Assocn. V . Thomas (1929), 45 T. L. R. 264. 
Refd, Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 115 ; 
Ix>ndon & Montrose Shipbuilding & Repairing 
Co. V. Barclays Bank (1025), 31 Com. Cas. 67 ; 
Leitch (William) & Co. v. Leydon ; Barr 
(A. G.) & Co. V. Maegeogbegan (1930), 47 
T. L. K. 81 ; United Fruit Co. v. Frederick 
I^yland & Co. (1930), 47 T. L. B. 33; 
Savory (G. B.) & Co. v. IJoyds Bank, Ltd. 
(1932), 146 L. T. 530. 

2943. Add. Annofo/ton Refd. Jones v. Waring 
& Gillow, [19251 2 K. B. 612. 


PART X. SECT. 1. SUB-SECT. 8.— 
A. (b) ii. 

282S V. .] — If a hank pays 

money on a forged cheque to an inno- 
cent agent who at the time informs 
the bank that he Is an agent Sc not a 
principal. Sc who before dLsoovery of 
the forgery pays the money over In 
accordance with instnictlons received 
from his principal, the bank cannot 
recover the amount from such agent. — 
Banqub d’Hoohblaoa V . Marshall, 
[1921] 2 W. W. R. 496 ; 31 Man. 
L. K. 242.— CAN. 


PART X. SECT. 2, SUB-SECT. 2.— 

A. (b). 

2918 f. Oenctal rute.] — Where a third 
party has suffered loss or injury he 
has DO right of action against an agent 
personally unless the agent has been 
guilty of a wrong or a broach of trust. — 
wiNTKRMunc r. Moulton (1922), 65 
D. L. R. 663.— CAN. 

PART X. SECT. 2, SUB-SECT. 2.— 

B. (a). 

2944 1. Aoeni holding goods fttr 
principal — Absolute refusal to true 
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oumer .} — A servant or agent can bo 
sued for conversion of a chattel mtge. 
claimed by pltf. from the master or 
principal, where the rofii.sal by such 
servant or agent to deliver It to tlie 
pltf. is absolute. — Advance Rumelt 
i'HRESHSR Co., Incorporated i\ 
Service, 11919] 2 W. W. R. 647 ; 
12 Sask. L. R, 294.— CAN. 

tr. Breach of irust .^ — Under an agree- 
ment between pltf. finance co. & deft. 
CO. which was a retail dealer In motor 
cars, the former co. financed for the 
latter oo. certain shipments of cars 
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2951. Add. Annoiaiion: — Held. Banbury v. Bank { 2958. Add. AnnoicAUnii — Consd. Edwards 
of Montreal, [1918] A, C. 020. 1 Porter (1924), 41 T. L. K. 57. 


Part Xl.~ Duration and 

2989. Add. Annotation : — ^Apld. Graves v. Cohen 
^ (1929), 46 T. L. K. 121. 

3002. Add. Annotation : — ^Apld. Graves v. Cohen 
(1029), 46 T. L. K. 121. 

3004. Add. Annotation : — ^Refd. In ihs Estate of 
Dinshaw, [1930] P. 180. 

3005. Add, Annotations: — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307 ; Re Blake, 
Re Minahan’s Petition of Bight, [1932] 1 Ch. 
54 . 

3014. Add, Annoiaiion : — Refd. Payzu v, Saunders, 
[1919] 2 K. B. 581. 

3025. Add, Annotation : — Refd. Re Vulcaan Coal 
Co., Harrison v, Harbottle, [1922] 2 Ch, 60. 

3027. Add. Annoiaiion : — As to {1) Folld. Schostall 
V. Johnson (1919), 36 T. L. R. 76. 

3027a. Agent not Interned.J — In Aug. 

1912, pltf., who was an Austrian subject 
residing in this country, made with delta., 
who were sugar brokers in L., a contract 
whereby for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him &> was to assist 
in defts.* general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowed to travel between his house & defts.* 
place of business. In Sept. 1914, defts. 
wrote to pltf. that in the circumstances the 


Termination of Agency. 

agreement was null &i void, & gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract i — 
Held : the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pltf. was entitled to damages. — Schostall 
V. JOHNSON (1919), 36 T, L, R. T6. 

3028. Add. Citations :—affd., [1918] A. 0. 239; 
87 L. J. K. B. 416 ; 118 L. T. 126 ; 34 
T. L. B. 200 ; 62 Sol. Jo. 290, H. L. 

Add, Annotations: — As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918] A. C. 260. 
As to (2) Dlstd. Pried Krupp Akt. v, Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v, Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331 ; Rodriguez 
V. Speyer, [1919] A. C. 69. 

3029. Add. Annoiaiion: — As to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331. 

3030. Add. Annotation : — Refd. Schostall v, John- 
son (1919), 36 T. L. R. 76. 

3040a. .] — By an underwriting contract 

dated Dec. 3, 1919, a syndicate agreed with 
a CO. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to bo 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in relief of the 


oonsigued by the mamifacturers, under 
bills of ladinsr with draft attached, to 
the deft. co. By the terms of said 
ofiTeement deft. co. covenanted not to 
sell, mtge., etc., the cars \^iihout 
first havin? paid In cash the unpaid 
balance of the purchase -prloe. & to hold, 
the cars in trust for pltf. until their 

E rice luid been paid in fnll, & hy the 
itter clause deft, co. also expressly 
admitted that until such amount was 
paid it had no liKht or title in the cars. 
ITio oars were never in the possession 
of pltf., nor did pltf. have any dealings 
with the manufacturers with respect 
to thorn. The agreement was si^ed 
for deft. CO. by deft., M., its president ; 
& through him deft. oo. sold the cars 
without having made the payments 
called for by the agreement. Pltf. 
sued both defts. for damages for con- 
version. The defence of the co. was 
struck out Sc tho action proceeded 
against M. : — Beld : by the agreement 
deft. CO, became at least a trustee for 
pltf., & that the sale of the cars in 
violation of the agreement was a breach 
of the trust, for wliioh deft. M., as well 
as deft. 00 ., was liable in damagt^s. — 
Dealers Finance Cobpn., Ltd. v. 
Masterson Motors, I/td. & Master- 
son, 11931 n W. W. R. 214 ; 4 D. L. li. 
730; reesg., [19311 1 W. W. R. 194; 
25 S. L. R. 240.-^AN. 

PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 

2950 i. Misrepresetniations — Back- 
less.'h-Vett., as agent for the owner, 
Induced pltf. to purchase a grocery 
business. Pltf. claimed damages from 
deft, on the ground that he had induced 
her to purobase the buHlness by mis- 
representations. The jury found that 
the representations made were untrue. 


that they Lad been made by deft, 
recklessly & without regard to their 
truth or falsehood, & that they had 
induced pltf. to purchase the business : 
— Held : the fury was justified In 
treating deft.*s Htatements as definite 
representations Sc in concluding that 
they were made to induce & did 
induce, pltf. to buy the business. — 
Easterbrook V. Hopkins, [19183 
N, Z. L, R. 428.— N.Z. 

PART XI. SECT. 2, SUB-SECT. 1.— A. 

2966 vii. . 1 — In an ordinary 

house agent's agreement the principal 
may revoke the agent's authority at 
any time before the agent has fully 
performed what he was authorised to 
do. — T vnan V. A'Beckett, [1923 
V. L. R. 412.— AUS. 

2965 viii. .) — A contract of 

agency c^n In the absenoe of a term, 
oxpres*^ or implied to the oontraTy, 
be terminated at the will of either 
party. — Pollard v. Qibson, (19241 
4 D. L. R. .H54 ; 65 O. L. H. 424 : 
varying, 64 O. L. R. 419. — CAN. 

PART XI. SECT. 2, SUB-SECT. 1.— B. 

2976 vi. LoBSof suhject-nucUer .] — 

Deft., the purchaser under an agree- 
ment for the sale of timber limits, listed 
the property with B. for sale. B. 
introduced C. as a prospective pur- 
ohaser. Deft, being unable to meet 
the payments due under his agreement 
^ve his vendors a quit-claim deed Sc 
they gave him an option to purchase 
again. This <mtion expired, Sc deft, 
discontinued au n^rotiations for about 
nine months. He then obtained 
another option, &, having made another 
agreement with the owners to purchase, 
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then aifoctod a sale to C. Idtf., who 
was an assignee of B., claimed a com- 
mission on this sale : — Held : deft.’8 
contract with B. was determined when 
deft, lost the property, &, when after 
the lapse of the nine months, deft, again 
obtained an interest in it ho was free 
to deal with C. or any one else on his 
own account. — Curtis v. Cruick- 
SHANK, [1929J 2 D. L. R. 35 ; 1 

W. W. R. 851 ; 40 B. C. It. 546.— 
CAN. 


PART XL SECT. 8, SUB-SECT. 1. 

St. Death of principal — Power to con* 
vev land.}— Held : under a power of 
attorney executed by M., who died in 
1919, her attorney could execute a 
valid transfer of her land, after her 
death.— Re McCartt (1920), 63 D. L. R. 
249 ; 47 O. L. R. 286.— CAN. 


PART XI. SECT. S, SUB-SECT. 4. 

8016 J. General rule .) — On June 19, 
1926, C. appointed P. her attorney by 
a power of attorney under seal, which 
was expressed to come into operation 
when (J. was incapacitated through 
Illness from attending to business. The 
deed puimorted to confer on P. wide 
powers of management in respect of 
O.'s estate, Sc in particular a power to 
sell C.*s personal estate & withdraw 
money from her bank account Sc employ 
it for any of the purposes mentioned in 
the deed. On ^pt. 9, 1926, O. was 
certified to be insane, Sc thereafter 
until her death on Apr. 27, 1928, she 
was unable to manage her affairs : — 
Held: tho power of attorney became 
void on tne suparrention of C.'b 
insanity.— Be Coleman, Prw- 

STINO (1931), 24 Tas. h. R. 77.— AUS. 
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gyndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 
10,000 of the 160,000 shares underwritten 
by them & stated : ** We now hand you 
application for the shares hereby under- 
written by us together with cheque for £1,266, 
being deposit of 2a. 6d. per share.” The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause : ” This contract & our 
said application shall, notwithstanding any 
withdrawal on our paH &/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 
to us the above-mentioned shares enter 
our name in the register of membere in 
respect thereof.” Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwriting 
letter, but he handed to the syndicate the 
letter together with his cheque for £1 ,250 in 
their favour. On the issue of the prospectus 
only 55,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & in the names of 
several sub-underwriters including applt. for 


an allotment of the total amount of the shares 
which they were bound to take up & paid 
with their own cheque for the total amount 
of the application money. On the same day 
the co. allotted to applt. 6,334, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec, 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub-underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him 
of 6,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom as the holder of the 0,334 shares : — 
Held : the authority given by applt. to the 
syndicate to apply for shares was a con- 
tinuing & irrevocable authority coupled with 
an interest which he was not entitled to 
withdraw . — Re Olympic REiNStruANOE Co., 
P0LB*8 Case, [1920] 2 Ch. 341 ; 89 L. J. Ch. 
644 ; 123 L. T. 786 ; 36 T. L. R. 691, C. A. 
See, generally, Companies, Vol. IX., pp. 182 
ei seq. 

3041a. Agent having sole selling rights of 

manufacture.] — Ellis Sterlino Book Keep- 
ing Machines, Ltd. v. Ellis Adding Type- 
writing Co. (1030), 74 Sol. Jo. 20. 

3051. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

3057. Add. Annotations : — Refd. Cheshire v. 
Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. 


PART XI, SECT. 4, SUB-SECT. 3. 

3045 iii. .1 — Held: a mere authority to sell was not rendered irrevocable, either by reason of its express 

terms or from valuable consideration having been given. — Mahood u. Gban’oe, [1927] N. Z. L. U. 780, — N.Z, 
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AGRICULTURE. 

Note. — ^The Act tiow in force in England is “ Agricultural Holdings Act, 1923 (c. 9)/* herein referred 
to as A. H. Act, 1923. The Act repealed (inter alia) A. H. Act of 1908 (c. 28). 

Owing to the statutory extensions in the law since the original volume was published the following 
new sub-sections have been added to Part V., Sect. 3 : — 

Sub-sect. la. — C ompensation for Increased or Diminished Value op Holding. 

Sub-sect. 3a. — Compensation for Enforcement of Proper Cultivation. 

Sub-sect. 36. — ^Ascertainment of Compensation. 

Part I. — Definitions. 

Add the following cross-references : — Market garden .**] — See Nos. 207b, 2C7c, poet. 
Agricultural holding .**] — See No. 30f, post 


Part li. — Commencement, Duration, and Termination of 

Agricultural Tenancy. 


4. Add» Annotations : — Hefd. Croft v, Blay, 
[1919] 1 Ch. 277 ; Simmons v. Crossley, 
[1922] 2 K. B. 95. 

19. Add, Annotations : — As to (2) Reid. Re Bebing- 
ton*8 Tenancy, Bebington v, Wildman, 
11921] 1 Ch. 559 ; Fordree v. Barrell (1931), 
95 J. P. 141. 

24a. Agriculture Act, 1920 (c. 76), s. 28 — ^To what 
tenancies applicable.] — The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of ttie tnen current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 


party to determine it on six months* notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit includes a 
notice to determine the tenancy. — Edell v. 
Dulieu, [1924] A. C. 38 ; 93 L. J. K. B. 286 ; 
130 L. T. 390 ; 40 T. L. 11. 84 ; 68 Sol. Jo. 
183, H. L. 

24b. Agricultural Holdings Act, 1923 (c. 9), 

s. 25 (1).] — The above sub-sect, applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord. — * 
Flather V. Hood (1928), 44 T. L. R. 698 ; 
72 Sol. Jo. 408. 

29a. Termination of tenancy — Whether matter for 
arbitrator — Under Agricultural Holdings Act, 
1923 (c. 9), s. 16.] — A question whether a 
tenancy has terminated or not is not a 
“question or difference arising out of the 


PART I. 

&a. ** Agriculturist ” — Saskatchewan 

Co-operative Elevator Company — 
lie Companies Winding Up Arr, lie 
Saskatchewan Co-operative Eleva- 
tor Co., Ltd. (Sask.), 11927 J 4 D, L. H. 
804 ; {1927] 3 W. W. K. 269.— CAN. 

fid. ** Market garden,** — Not expert’ 
menial butb growing establishmentJ 
—Waiters v. Hunter, [1927] S. C- 
310.— SCOT. 

se. — — Whether holding ** includes 
** part of a holding,** \ — Held: in the 
construction of Market Gardeners 
Compensation (Scotland) Act, 1897 
(c. 22), the term “ holding *' includes 
** part of a holding/' &; consequently 
sect. 4 of the Act applies where part of 
a farm, held under an ordinary 
agricultural lease, had been cultivated 
as a market garden prior to the com- 
mencement of the Act. — Callander v. 
Smith (1900), 37 Sc.L. R. 890.— SCOT. 

fif. “ Agricultural holding.**] — Tw'o 
enclosures of permanent grass park ** 
10 & 3J acres in extent, on which there 
wore no buildings, wore used by tbo 
tenant, a dairy keeper, for the grazing 
& feeding of 5 cows & 1 borso. In 
his dairy business, which had existed 
before he got the enclosures, he sold 
the milk produced by his own 5 cows, 
& the milk, which he bought of other 
10 cows belonging to neighbouring 
farmers. The horse was used for tbo 
purpose of the holding & for conveying 
the milk to market '.—Held : tJie sub- 


jects were not held for the purpose 
of a business or calling not primarily 
agricultural or pastoral.*' u’itbln Small 
Landholders (Scotland) Act, 1.911 
(c. 49), 8. 26 (3) (g)p & consequently 
were not excluded from the operation 
of the Act. — Howatoon v, M'Clymont 
(1914), 51 Sc. L. R. 153.— SCOT. 


PART IL SECT. 3, SUB-SECT. 2.— A. 

f i. • Unregistered ,] — Tn an action 
of removing from an agricultmal hold- 
ing it was aduiitt-od that a removal 
notice had been sent by unregistered 
letter & had been received. It was 
also conceded that the provisions of 
Removal Terms (Scotlano) Act, 1886, 
did not apply : — Held. : \indor ride 113 
of Sheriff Cts, (Scotland) Act, a 
landlord was entitled to adopt any one 
of the three methods of giving notice 
there set forth, but must adopt one or 
other of them; &, accordingly, the 
notice of intention to bring the tenancy 
to an end sent by unregistered letter 
w^as Invalid. — DKPAB’mENT of Agki- 
culturk for Scotland v. Good- 
fellow, 11931] S. C. 556.— SCOT. 

fik. Join! tenants in possession by tacit 
relocation — Notice to terminate given by 
one tenant .] — Two brothers were part- 
ners S: Joint tenants under a lease 
ixmewablo by tacit relocation. The 
elder brother, the active partner, gave 
notice in writing to the landlord that 
he intended to leave the farm. Sub- 
sequently they declined to remove 
from the farm, on the ground that the 


notice being in the name of one of tlie 
Joint tenants only, was iusuUiclent to 
prevent renewal of the lease by tacit relo- 
cation : — Held: (1) the notice neces- 
sary, under A. H. (Scotland) Act, 1908 
(c. 84>, 8. 18 (1 ), to prevent tacit reloca- 
tion, might he given by a duly authorised 
ageut for the tenant ; (2) as the evi- 
dence showed that the elder brother 
had sufficient authority to terminate 
the lease on behalf of the partners, the 
notice given by him W’os effectual to 
prevent tacit relocation, althougli the 
fact that he was acting both for hini- 
seif k, as agent for his brother did not 
appear car /ade of the notice. — Graham 
i\ Stirling, [19221 S. C. 90.— SCOT. 


PART IL SECT. 3, SUB-SECT. 2.- B. 

Bp. Statutory provisions — Contract' 
ing otiLl— Parties to a lease of agri- 
cultural subjects cannot contract out 
of the statutory provi-slons wdth regard 
to notice of termination of the tenancy. 
— Dugdid V, Mdiiuiead, [1926] S. C. 
1078.— SCOT. 


PART II. SECT, 3. SUB-SECT. 6. 

29a i. Termination of tenancy — Whether 
matter for arbitrator — Under Agricultural 
Holdings (Scotland) Act, 1923 (e. 10). 
s. lb,}— Held : not one of the matters 
remitted to the exclusive Jurisdic- 
tion of tho arbitrator, — Donaldson's 
Hospital (Edinburoh) Trustees v, 
Esslemont, n 025 1 S. C. 1 99 ; on appeal, 
[1936] S. C. ill, L.) 08.— SCOT. 
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termination of the tenancy within the above 
sect. — Simpson v. Batby, [1924] 2 K. B. 666 ; 
93 L. J. K. B. 919 ; 131 L. T. 724 ; 68 Sol. Jo 
764, a A. 

AimotatUms : — ^Expld. K. v. Powell, p. data deiuC 102^1 ] 1 

R.b.Cil. Coiud. Lowfchert). Clifford, [1927] 1 E. B.130. 

ReU. Harrison v, Eidgway (1925), 133 L. T. 238. 

29b. .] — ^In Agricultural Holdings 

Act, 1923 (c. 9), s. 16 (1), which specifies the 
various kinds of question, difterence, or claim 
to be determined by arbn. under the Act, 
the words arising out of the termination 
of the tenancy of the holding ** apply to a 
question, difference, or claim of any of the 
l^ds previously mentioned in the sub-sect., 
&, consequently, no question, difference, or 
claim of any of these kinds can arise for 
determination by arbn. under the Act until 
after the termination of the tenancy. 

The landlord of an agricultural holding 
gave to the tenant a notice to quit on a 
certain day. The landlord alleged that 
befoi*e that day the notice to quit was with- 
drawn by mutual consent. The tenant 
denied that he ever consented to a with- 
drawal of the notice to quit, & continued to 
occupy the holding after that day. Subse- 
quently, on the application of the tenant the 
Minister of Agriculture & Fisheries appointed 
an arbitrator to determine in accordance 
with Agricultural Holdings Act, 1923, the 
following claims, questions, or differences 
between the paiiies — ^namely, (a) whether 
the tenancy had been determined by the 
notice to quit ; (6) whether the tenant was 
entitled to compensation for disturbance, &, . 
if so, the amoimt thereof ; & (c) the amount i 
of the compensation to the tenant for im- 
provements & certain other matters : --Held : 
questions such as these were not questions 
which imder sect. 16 (1) of the Act should 
be determined by arbn. in accordance with 
the Act, unless were questions “ arising out 
of the termination of the tenancy ; that 
inasmuch as it did not appear that the 
tenancy had been terminated by the notice 
to quit or otherwise, these questions could 
not be said to arise out of the termination of 
the tenancy, & consequently that the arbi- 
trator shoidd be prohibited from pi'oceeding 
with the arbn. — li. v, Powell, Ex Camden 
(Marquis), [1925] 1 K. B. 041 ; 94 h. J. 
K. B. 433 ; 132 L. T. 700 ; 89 J. P. 64 ; 41 
T. L. E. 277 ; 23 L. G. E. 391, D. 0. 

Antj^ationa: — Consd. Lowther v. Clifford. [1927] 1 K. B. 130. 

Reid. Harrison e. Ridgway (1925), 133 L. T. 238; 11. r. 

Webster, Ex p. Marsliall (1U3J), 95 J. P. 226. 

29c. Whether condition precedent to arbitra* 

tion — Under Agricultural Holdings Act, 1923 
(c. 9), s. 16.J — The words ‘^arising out of the 
termination of the tenancy of the holding** 
in the above sect, apply to the whole of the 
preceding part of sub-sect. 1 of the sect., & 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator. — ^R. v, Powell, 
Ex p. Camden (Marquis), [1925] 1 K. B. 641 ; 


94 L. J. K. B. 433; 132 L. T. 766; 89 J. P. 
64; 41 T. L. R. 277 ; 23 L. 0. R. 391, D. 0. 

AnnoUUiona: — ^Folld. Harrison t). Ridgway (1925), 133 L. T. 
238. CtoSfd. Lowther v. Clifford. ri937] 1 Ki B. 130. 
Retd. R. t7. Webster, £7a;p.MarsbaU (1931), 95 J. P. 226. 

29d. •] — The determination of the 

tenancy is a condition precedent to the right 
to have a dispute withm above sect, decided 
by arbn. Where the tenancy has not been 
determined, the county ct. has jurisdiction 
to try the issue.— H arrison v. Ridgway 
(1926), 133 L. T. 238 ; 23 L. G. R. 484, D. C. 

Annotation: — Ooiud. Lowther v, Clifford, [1927] 1 K. B. 130. 

30a. Agricultural Land Sales (Restriction o( Notices 
to Quit) Act, 1919 (c. 68)— Application of 
Act.]— Sect. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 

(2) to equitable as well as legal owners ; 

(3) where notice is by one person & sale by 
another ; (4 ) to the whole holding, although 
the sale is only as to a part. — Robinson y. 
Nesbitt (1920), 64 Sol. Jo. 291. 

Annotation : — Oenerally, Apprvd. Blay v. DadswcU, [1922] 1 
K. B. 632. 

30b. Contract for sale after passing of Act — 

Notice by one person — Sale by another.] — 

Robinson v. Nesbitt, No. 30a, ante. 

30c. Sale requiring consent of several 

parties — Consent of some parties given after 
passing of Act.] — A contract to sell to pltf. 
land under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft, was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of 1919 ; — Held : the 
contract of sale was entered into with pltf. 
before the passing of the Act of 19 J 9, & the 
notice to quit, therefore, was valid, & pltf. 
was entitled to possession. — Brooks v. Bloou 
(1920), 90 L. J. K. B. 677 ; 124 L. T. 316 ; 
30 T. L. R. 820 ; 64 Sol. Jo. 685, D. C. 

SOd. Sale to tenant.] — (1 ) Sect. 1 of the 

above Act applies not only to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), s. 29 & 
sched. 1, are amending not merely declara- 
tory, & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act. — Blay v. 
Dadswbll, [1922] 1 K. B. 032 ; 91 L. J. K. B. 
739; 127 L. T. 6 ; 66 Sol. Jo. 439; 20 
L. G. R. 221 ; 86 J. P. Jo. 65, 0. A. 

Annotation : — As to (l)Re!d. Rigby v. Waugh’s Exors. (1931), 
100 L. J. K. B. 259. 

30e. Agricultural Holdings Act, 1923 (c. 0) — 
Farm held under two landlords — Notice to 
quit given by both — Contract for sale by 


St. Lessor selling farm under power in 
lease — Purchaser jmt in possession — 
Sale not complete4.^Held : pltf. 
baving sold the farm, Sc put purchaser 
In possession to the knowledge of deft., 
the latter might conclude that pltf. 
had exercised the right to sell given 
the lessor under the lease Sc that 
his lease was therefore at an end ; 


pltf. *8 allowing tho purchaser to with- 
draw from the agreement to purchase 
did not affect deft.’s rtehts or reinstate 
the lease. — R ink v Milos, [1918] 2 
W. W. R, 1021 ; n Sask. L. R. 271 ; 
42 D. L. R. 782.— CAN. 

sz. Contract for share farming — No 
provision as to duration,} — Deft. cropped 
pltL’s land on shares In 1917, & in 


1918 agreed to do so again. Pltf. was 
trying to sell the land, as deft, knew, 
& during the summer sold It. No time 
had been fixed for deft, to give up 

g ossesslon : — ffeld : deft, was entitled 
) such oocu nation as was necessary 
to put in & harvest the crop for 1918.— 
FiirroBBR V. Lyono, [1919] 3 W. W. R. 
381 ; 48 D. L. H. 365.— OAN, 
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one tor part of farm.]— On May 20, 1912, T. 
let a farm to O. from year to year from 
Oct. 11, 1911) at an azmual rent of £150. 
On Dec. 23, 1914, T, conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. died 
on Jan. 4, 1919, & 0. continued to pay the 
whole rent to her exors., os he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. By a notice 
to quit dated Oct. 10, 1923, the agents of 
T.*8 exors. & the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 1 1, 

1924. By an agreement dated Oct. 1, 1924, 
T.'s exors. agreed to sell their part of the farm 
to C., & it was conveyed to him on Apr. 17, 

1925. C. refused to give up possession to 
pltfs. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null & void. Pltfs. brought 
an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land ; — Held : as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not apply ; the tenancy had been 
duly determined as regards pltfs.* land, A; 
pltfs. were entitled to the declaration which 
they asked & to an order for possession of 
their land. — Rochester & Chatham Joint 
Sewerage Board v. Clinch, [1925] Oh. 753 ; 
05 L. J. Ch. 49; 134 L. T. 139. 

30f. To what holdings applicable - Holding let 

for horse breeding.] — A holding let for the 
breeding of pedigree horses is not necessarily 
an agricultural holding within Agricultural 
Holdings Act, 1923 (c. 9). 

A lessor sold to pltf. the freehold of certain 
property subject to a lease to deft. The lease 
described the property as the P. stud farm ; 
it contained covenants to repair, varnish, & 
distemper paddock boxes, stables, & coach- 


house, to graze down turf by stocking & 
moving, & not to use the premises otherwise 
than as a stud farm : & the schedule con- 
tained a description of the stud farm. The 
tenancy was due to expire by effluxion of 
time shortly after the s^e to pltf., but deft. 
I'efused to give vacant possession, alleging 
that the lease created an agricultural hold- 
ing *’ within Agricultural Holdings Act, 1923 
(c. 9), &; that the holding had not been 
terminated by twelve months’ notice, as 
required by sect. 23 of that Act. Upon a 
summons by pltf. for a declaration that the 
lease did not create a holding within the 
meaning of that Act, & that no notice was 
required for the termination of deft.’s 
tenancy : — Held : the main purpose of the 
letting was the breeding of race-horses, 
although there were in most of the lields 
plots of grass or portions of pasture land, 
the holding was not “ wholly pastoral,” 
& therefore Agricultural Holdings Act, 1923 
(c. 9), s. 23, did not apply. — lie Joel’.s Lease, 
Berwick v. Baird, [1930] 2 Ch. 359 ; 99 
L. J. Ch. 529 ; 143 L. T. 705 ; 46 T. L. R. 
424. 

30g'. Sale of holding-- Agreement that notice 

to quit shall be valid — Form.] — The agree- 
ment of a tenant from year to year of a hold- 
ing, by writing, that a notice to quit shall be 
valid, within sect. 26 (1) of 1923 Act need not 
bo in the express words of the suh-soct. 
Where the landlords of such a holding gave 
the tenant notice to quit stating that they 
contemplated selling the property, a reply 
by the tenant acknowledging the receipt of 
the notice to quit & continuing : “We arc 
sorry to leave A will give you possession of 
the fai*m & buildings ” on the dates men- 
tioned in the notice to quit, was held an agree- 
ment, by writing, that the notice to quit 
should be valid within the sub -sect. — Rigby 
V , Waugh’s Exoiis. (1931), 100 L. J. K. B. 
259 ; 145 L. T. 137, C. A. 


Part Ml. — Covenants and Customs of the Country 


32, Add. Annotation : — Refd. Richmond v. Savill, 
[1026] 2 K. B. 530. 

35. Add. A7i/ixdalion : - Held. Boitomley t'. Ban- 
nister (1031), 101 J. K. B. 46. 

36. Add. Annotation : — Apld. Cheater v. Cater, 
[1918] 1 K. B. 247. 

89. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 160. 

56a. Grass land laid down by tenant.] — I 

By a tenancy agreement made in 1894 the j 
trustees ot an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft, certain farm lands & house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. The tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
& that ho would not plough or otherwise 


break up “ any grass land ” without the 
consent of the landlord. In the schedule to 
the agreement the premises were dcsciibed 
as consisting of 130 acres 1 r. 31 p. of arable 
& 8 acres of grass land. In 1 898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass wliich had been arable at the commence- 
ment of bis tenancy. In an action by pltf. 
to restrain him from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
as to damages. Deft, counterclaimed for 
damages by reason of the interim order : — 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 
any grass land was not restricted to the 8 
acres of grass at the date of the demise but 


PART 111. SECT. 1, SUB-SECT. 1. 

•a. In crop-payment agreement — 
Essence of confract.h-The covenants to 
cultivate under a crop -payment pur- 
chase are of the essence of the contract, 

JS. 


t go to the root of the performance of 
he contract by the purchaser. 
Vkist V . Smith (Sask.), 11927] 1 
I. L. R. 448 ; [1927] 1 W. W. H. 280.— 

IAN. 


PART III. SECT. 2, SUB-SECT. 1.— B. 

fo. Covenant to rid land of weeds — 
lircavJi — Relief from forfeiture. 1 — KeJicf 
was granted due to exceptional weather 
conditions, etc. — Warner «. Linahan, 
(1919141 W. W. R. 94.— CAN. 
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extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner ; (3) 
deft, had suffered no damage from the grant- 
ing of the interim injunction. — C iarke* 
Jbrvoisb r. SouTT, [1920] 1 Ch. 382 ; 89 
L. J. Ch. 218 ; 122 L. T. 581. 

68. Add. Annotaiion: — Consd. Cole v. Kelly, 
[1920] 2 K. B. 106. 

69. For ** that relation existing between him & 
the other tenants in common ** read “ that 
relation not existing between him & the 
other tenants in common.” 

80. Add. Annotation : — Refd. Horlick v, Scully, 
[1927] 2 Ch, 150. 

103. Add. Annoiation: — Refd. Melzak v. Lilien- 
feld, [1926] Ch. 480. 

106. Add. Annotation : — As to (1 ) Refd. Clarke- 
Jervoise v. Scutt, [1920] 1 Ch. 382. 

107a. S. P. Aylbt V. Dodd (1741), 2 Atk. 238 ; 26 
K. R. 647. 

Annotation : — ^Refd. Donton v, Richmond (1833), 3 Tyr. 630. 

117. Add. Annotation : — Refd. Matthey v. Curling, 
[1922] 2 A. 0. 180. 

117a. Grass land laid down by tenant.] — 

Clarkb-Jervoise V. Scutt, No. 66a, ajite. 

144). Add. Annotations: — Refd. Raikes v. Ogle, 
[1921] 1 K. B. 576 ; Brakspear v. Barton, 
[1924] 2 K. B. 88. 

164a. Against sub-lettlng — Letting of grass keep 
In last year of tenancy — Agistment.] — Where 
the tenant of a farm covenants not to underlet 
or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, i.e. growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is in 
accordance with the usual j)ractice of an 
outgoing tenant in that part of the country 
Semble : agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to bo depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Richards v. Davies, [1921] 1 Ch. 
90 ; 89 L. J. Ch. 601 ; 124 L. T. 238 ; 65 
Sol. Jo. 44. 


i-SECT. 16 .— Other Matters (Vol. II., p. 28). 
Add the following case 

Et. Tenant to perform team-work ’’ for land- 
lord.] — An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
** at the rate of one day’s team-work with 
two horses & one proper person for everv 
£60 of rent when required, except at hay « 
corn harvest, without being paid for the 
same.” In ejectment for a forfeiture ; — 
Seld : (1 ) the work thus to be performed 
meant any work for which teams are generally 
used, & therefore included drawing coals to 
B Palace ; (2) the tenant was not bound to 
supply a car or other vehicle for the purpose 
of the work.— MAR 1 .BOROUGH (Duke) v. 
Osborn (1864), 6 B. S. 67 ; 3 New Rep. 
568 ; 33 L. J. Q. B. 148 ; 10 L. T. 28 ; & 
J. P. 532 ; 12 W. R. 418 ; 122 E. R. 758, 

I. Right of vendor to reimbursement from pur- 
chaser.] — By an agreement for the sale of real 
estate it was provided that if from any cause 
whatever other than wilful default on the 
part of the vendors the purchase was not 
completed on Jan. 2, 1890, the purchase- 
money should bear interest at 5 per cent. 
A dispute arose about the wording of the 
conveyance, & the purchase was not com- 
pleted on the day fixed ; the purchaser 
brought an action for specific performance, 
& the judge ,held that the vendors had been 
wrong in the dispute &; gave judgment for 
specific i>erformance with costo. After the 
comroencement of the action one of the 
farms agreed to be sold fell vacant. The 
vendors did not let it, but occupied it them- 
selves, i^aid the valuation of the outgoing 
tenant, fanned the land : — Held : under 
the account of rents tic profits directed by the 
order for specific performance, which was not 
on the footing of wilful default, the vendors 
were entitled to be allowed what they had 
paid for the valuation & the expenses of 
realising the crops, but not for the losses 
incurred in farming, — Bennett v. Stone, 
[1902] 1 Ch. 226 ; 71 L. J. Ch, 60 ; 85 L. T 
753 ; 50 W. R. 118 ; 46 Sol. Jo. 161 ; affd., 
[1903] 1 Ch. 609, C. A. 

Annotation .—Refd. Re Bayley- Worthington & Cohon*8 Con- 
tract, 11D09] 1 Ch. 648. 

175a. Agreement to pay interest on amount of 
incoming valuation dc on quitting to leave 
equal value of tenant rights.] — Held: not to 
create a personal debt to the lessor, but to 


PART 111. SECT. 2, SUB-SECT. S.-B. 

e i. .] — Applt. alleged that 

he was preventod from snmmer- 
followlng by an excessive quantity of 
water bf^lng on the land : — field : resp. 
was entitled to $133 damages, — H cnt 

Weibeiui (1921). 67 D. L. E, 777.— 
CAN. 

„ II, Qf. iq crop — Breach .] — A 

lessee agreed each year eithur to crop 
or sunimer^fallow every portion of the 
demised premised brought under 
cultivation. The lessee fauod to crop 
or Hummer-f allow 39 acres brought 
under cultivation, owing to the land 
toing covered with water. The lessor 
gave evidence that a crop of green food 
could have been grown on the 3(» 
acres : — Held : if the lessee could 
not, or did not choose to crop, he mnst 
eummer-faUow; “crop” within the 
covenant in the lease included a green 
crop. — S teeps r. Smith (192fl), 66 


D. h. H. 452; 17 Alta. h. E. 366; 

11922] 1 W. W. It. 70.— CAN. 

9 iii. dt It* breaJi land — Breach — 

Meaewrt o/ damaoes.] — The meotturo of 
damages is the valno of the additioual 
work uecessary to do the summer- 
fallowing & bn^aking. — Tocher tJ. 
Johnson (1922), 68 1). h. R. 768 ; 
32 Man. L, R. 356 ; [19223 2 W. W. R. 
616.— CAN. 

PART Ilf. SECT. 2. SUB-SECT. 4. 

120 iv. ,J — Ainlkv V. 

Lowey (Saek.), [1926] 1 D. h. H. 73.— 
CAN. 

td. MUcropping — Claim, for dam- 
ngec daring tenancy — Wm determined,] 
— Agricultural Holdings (Sootland) 
Act, 1923 (o. 10), s, 16 (1), U, except 
as regards disputes relating to the eon- 
structiou of the lease, appilcabie only 
to disputes arising out of the termina- 
tion of the tenancy ; dc a elaixu for 


damages fur misoropplng made by a 
landlord against a tenant under s. 35 (2) 
during the cuncncy of the lease cannot 
be referred to arbn., but falls to be 
detennlned by the ot. in an ordinary 
acrion. — Wkstwood ft. Barnett, 
[1926] S, C. 624.— SCOT, 

PART III. SECT. 2, SUB-SECT. 16. 

se. Covenant to deliver to landlord 
share of crop or pay its value — Option 
of tenant — Time for exercising.h-The 
lessee of a farm agreed to deliver to 
the lessor a fixed share of the crops, 
or pay the value thereof, all crops to 
remain the property of the lessor until 
the settlement of accounts at the 
termination of the contract : — B Id * 
the time for the evorcist' of the option 
was upon the settlement of accounts 
when the contract was terminated; — 
Dickie v. Spare (1921), 62 D. L. R 
661.— CAN. 
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6Cur6 for tbe benefit of a* BubseQuexit land* 194. A.dd» A.ttifiotaiio 7 is : — Oonsd. Bradbury t*. 

V . CUNTON (1883), 1 Cab. Grimble (1920), 124 L.T. J89. ReM.Ix)wther 

& El. 46. V. Clifford (1926), 96 L. J. K. B. 676. 


Part V. — Compensation. 


226a« -.J — Where the tenant of a farm 

held on a verbal tenancy becomes bkpt., 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant*right or right to compensation under 
custom of statute for unexhausted improve- 
ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 
coming tenant to the landlord, to whom 
arrears of rent are duo, the landlord is not 
bound to account for such payment . — Be 
Wadslby, Bbttin8on*s Representative 
V. Trustee (1925), 94 L. J. Oh. 216; [10261 
B. & 0. R. 76. 

229. Add. Annotations : — Refd. Bradshaw v. Bird, 
[1920] 3 K. B. 144 ; Dale v. Hatfield Chase 
Oorpn., [1922] 2 K. B. 282. 

229a. Incoming tenant agreeing to repay com* 
pensatlon paid by landlord — Action by land* 
lord on agreement — When cause of action 
arises.] — By an agreement dated Dec. 24, 

1915, made under seal, pltfs. let to deft, a 
small -holding from year year from Feb. 2, 

1916, at a rent of £132 10s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed “ to pay on 
entry any allowance or compensation which 
may be due from the council to the outgoing 
tenant in I’espect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Schod. 1, Part III.*’ Deft, entered 
into occupation of the small -holding on 
Feb. 2, 1916. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, &; it was not until 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6d., & that sum was paid by the 
council to the outgoing tenant on Mar, 17, 
1921. On Jan. 13, 1923, pltf. council brought 
an action in the county ct. claiming to 
recover from deft, the sum of £30 175. fid. 


under the agreement of Dec. 24, 1915. Deft, 
pleaded that pltfs.’ cause of action had 
arisen on Feb. 2, 1916, the date of his entry 
on the holding, & tlxat therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought “ within six 
yeai's next after the cause of such action or 
suit ” : — Held : pltfs.* cause of action against 
deft, did not arise on Feb. 2, 1910, when 
deft, entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agree- 
ment; therefore the time only began to run 
from Feb. 11, 1918, & the action was not 
barred. — Cheshire County Counch. v. 
Hoplby (1923), 130 L T. 123 j 21 L. G. R. 624. 

Annotation: — Refd. Cayzer, Irvine v. Board of Trade, [1927 J 
1 K. B. 2C9. 

232. Add. Annotation : — Consd. Be Russell & 
Harding (1922), 128 L. T. 470; Be Joel’s 
Lease, Berwick v. Baird, [1930] 2 Ch. 369. 

233. Add. Annotation : — Refd. Re Mastei*s & 
Duveen, [1923] 2 K. B. 729. 

237a. Agricultural Holdings Act, 1908, s. 1 (1) — 
Improvements required to be made under 
tenancy agreement — Agreement made before 
January 1, 1921.] — A contract of tenancy 
made in 1900 for a term of fifteen years 
contained an agreement by the tenant to 
lant half the land with fruit trees & fruit 
ushes within the first four years, & the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At tlio 
end of the tenancy he claimed compensation 
for the improvement thus made : — Held : he 
was not entitled to compensation, the im- 
provement being one which lie was required 
to make by the terms of his tenancy & the 
contract of tenancy having been made before 
Jan. 1, 1921. — Huckell v. Satntey, [1923] 
1 K. B. 150 ; 92 L. J. K. B. 313 ; 128 L. T. 
299, C. A. 

237b. Agricultural Holdings Act, 1923 (c. 9)— 
Arable laid down as temporary pasture.]— -A 


part in. SECT. 3, sub-sect. 7. 

•!. Oenerairule--~-No right to compensa- 
tion.] — At common law a tenant is not 
entitled on quitting to any compensa- 
tion for permanent improvementH 
made by him during his tenancy on 
the premises leased. — B. v, Eastkr- 
BEOOK, U9291 Kx. C. R. 28.— CAN. 


PART V. SECT. 8, SUB-SECT. 1.— A. 

ug. Improvements made in mistaken 
hdief as to ownership of land.] — Under 
the statute law of Ontario, in order 
that the occupant of any land may be 
entitled to compensation for ** lasting 
improvements on the land be must show 
that the improvements were made 
** under the belief that the land was his 
own,** & a tenant reoognlMing another 
as the owner by the payment of rent 
to him is not entitled upon the lease 
being terminated to any compensation 
for any improvements made by him. — 
H. V . Eastrrbrook. I1999j £x. C. R. 
23; (19311 S. 0. R. 210; 1 

1). L. E. rf28.— CAN. 


PART V. SECT. 3, SUB-SECT. 1.— B. 

229 1. Purchaser.] — An estate was 
sold with entry to the purchaser ai 
Martinmas 1922, & on the satno date 
an existing lease of the lands 
terminated, & the tenant gave up 
possession. Less than two months 
later, he iutlniat*?d a claim for ootn- 
pensatlon for improvements to the 
purchaser, & applied to the Board of 
Agriculture, who appointed an arbiter ; 
—Held : the •* landlord ’* liable to 
make payment of compensation to the 
tenant was the soiling owner, in respect 
that he alone was the landlord ** 
at the termination of the tenancy when 
the tenant quitted the holding the 
claim for compensation emerged, & 
the obligation so incurred did not 
transmit to the purchaser, & interdict 
against tlio arbn^roceedlngs granted. 
— Waddrll V . HOWat, (19251 S. C. 
484.— SOOT. 

PART V, SECT. 8, SUB-SECT. 1.— D. 

237 Vila. .1— Where a 

6 


landlord abstains from tonninating a 
tenancy, he gives no boned t to the 
tejant under s. 1 (2) (o) of the above 
Act where It Is not proved that the 
tenancy was contliuied In considera- 
tion of the tenant oxtHiuting the im- 
provement. — Mackkxzie V. Macoil- 
LIVRAT. [19211 s. 0. 722 58 Sc. L, R. 

488,— SCOT, 

237 ix. Tenant laying down 

temporary pasture.] — The fact that an 
arbiter finds that in laying down 
temporary pasture the Umant is com- 
plying with the rules of good husbandry, 
widen he was bound to observe, does 
not preclude him from also finding 
that the temporary pasture Is an 
improvement for wldoh the tenant Is 
entitled to compensation under the 
above Act. — Mackenzie v, Macgil- 
LIVRAY, [1921] S. C. 722 ; 58 Sc. L. II. 
488.— SCOT. 

sg. Agricultural Holdings (Scotland) 
Art» 1923 (c. 10), s. I (1) — Lease entered 
into before Jan. 1, 1 921 — Adoptionof one 
of aUemative obligations in lease .] — 
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tenant faimer, who held a f ann by successive 
tenancies bcgfinning in 1912, in 1918 & in 
1925 under different landlords, in each case 
with an undertaking by him not to convert 
any paH of the farm, wliich in 1912 was all 
permanent pasture, into tillage, was in 1917 
r equired to plough up two of his fields under 
reg. 2 (m) of the Defence of the Kealm 
Begulations. These two sizable fields were 
in 1919 laid down by the tenant as temporary 
pasture. On a claim by the tenant, who had 
left the farm iix 1930 on a notice to quit by 
the present landiord who had purchased the 
farm in 1929, for disturbance under sect. 12 
of the Agricultural Holdings Act, 1923 (c. 9), 
s. 12, he included particulars for an improve- 
ment of laying down those two arable fields 
as temporary pasture ; — Held : tine claim was 
enforceable as coming within the exact words 
of Sched. I., Part 111., para. 28, of 1923 Act. 
The tenancy was to be deemed to have com- 
menced for this purpose from 19 J 8, that 
being the date when a new tenancy com- 
menced with arable fields on the farm. — 
Wakk r. Daviks (1931), 101 L. J. K. B. 1 ; 
140 B. T. 130, O. A. 

239, Add. Annoialioti : — As io (2 ) Refd. Premier 
Dairies v. Garlick, [1920J 2 Oh. 17. 

242a. Agricultural Holdings Act, 1908 — Attempted 
exciusion of statutory compensation.] — lie 
Masters & Du vebn, No. 207a, post 

255. Add. Annotations : — Consd. Simpson v. 
Crowle, [1921 J 3 K. B. 243 ; Smythe v. Wiles, 
[1921 J 2 K. JB. 06. Refd. St. Magnus, etc., 


Parochial Church Council v. London Diocese 
(Chancellor), [1923] P. 38; Mansfield u. 
Robinson, [1928] 2 K. B. 353. 

259. Add. Annotations: — Apld. Bradshaw v. Air 
CouncU, [1926] Oh. 829. Refd. Ellesmere v. 
I. R. Oomrs. (1918), 88 L. J. K. B. 337 ; 
Haynes v. Aldridge Colliery Co. (1923), 130 
L. T. 282; Mansfield v. Robinson, [1928] 2 
K. B. 363. 

264. After this case add as follows ; — 

Sce^ further^ Sect. 3, sub-sect. 36, post. 


Sub-sect la. — C ompensation for Increased 
OR Diminished Value of Holding. 

A. CompenscUioyi to Tenant. 

See A. H. Act, 1923, s. 9. 

B. Compensation to Landlord, 

See A. H. Act, 1923, s. 10. 

264a. Notice of claim — ^Tlme for giving — Agricul- 
ture Act, 1920 (c. 76).] — Held : the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect, if he gave a notice before the termination 
of the tenancy & not otherwise ; but if ho 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect, should interfere with that right. 

A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 


A lea6e cutercd Into before Jan. 1, 1921 , 
bound tbe tenant to adopt one of two 
rotations of cropping. The tenant 
adopted one of the prescribed rotations, 
with the result that bo made an 
Improvetnent upon his bolding within 
Sched. 1. of above Act. On quitting 
tho holding at the termination of his 
tenancy bo claimed compeusatiou for 
the improvement from the landlords : 
— Held : he was entitled to com- 
pensation as for a voluntary improve- 
ment, in respect that he was not 
required by the lease to execute the 
particular improvement but was merely 
bound to adopt one or other of two 
prescribed methods of cultivation. — 
Gibsox V. SUERRET, [19281 S. O. 493.— 
SCOT. 

PART V. SECT. 3. SUB-SECT. l.—G. 

•h. Agricultural Holdings {Scotland.) 
Ad. 1908 (c. 64 > —Sufficieru:y of notice.] 
— A tenant wlio has, before the 
determination of his tenancy, made it 
clear to the landlord tJiat he proposes 
to claim for unexhausted manures & 
feeding stuffs, but without furuish- 
ing the particulars or amounts, has 
sutficleiitly complied wdth 8. 6 (2) of 
tl)e above Act. — llooEit w. HuTCiiE* 
80N, [19221 S. C. (H. L.) 140, 170.— 
SCOT, 

PART V. SECT. 3. SUB-SECT. 1.— 
H. (a). 

sj. Agricultural Holdings (Scotland) 
Act, 1923 (c. 10 ) — Questom or 
difference ” — What amounts to .] — The 
purchaser of a farm, who became 
proprietor as at Whlt-J:funday 1928, had 
entered Into an agreement on May 7, 
192rt, with the tenant, that, in con- 
sideration of the tenant vacating the 
farm by J\me 30, 1928, the purchaser 
would (inter alia) take over at vahiatlon 
certain crops, stock, & impiemeuts. 
The parties thereafter executed a sub- 
mission to two arbiters & an overs- 
man, by whom a valuation was made. 
In an action at the instance of the 
tenant against the new proprietor for 


sums duo under the valuation ; — Held : 
the submission did not involve any 
question or difference within Agricul- 
tural JEIoldings (Scotland) Act. 1923, 
s. 15'<l), in respect (a) that tho new 
proprietor’s obligation to take over 
the tenant's crops, stock. & implements 
01 * 086 , not “ out of the termination 
of tho touaticy.” but from an exprt^ss 
agreemout between tho parties ; & 

(h) that, on May 7, 1928, the date 
when the agreement to take over at 
valuation was entered into by tho 
parties, tho ndatJonship of “ landlord ” 
& “ tenant ” did not exist between 
them ; &, accordingly, the submission 
was not incompetent because it did not 
take the form, required by sect. 16 (1) 
of tho Act of submission to a single 
arbiter.— CJameron v. Nicol, [1930] 
S. 0. 1.— SCOT. 

sk, — — Effect of submission. ) — Held : 
when both parties to an aj^ cultural 
valuation allow arbn. proceedings to bo 
carried on by a method which is not in 
strict conformity with the provisions 
of Agricultural Holdings (.Scotland) 
Act, 1923, s. 16, & the arbiter has 
issued his award, they arc barred 
personali exceptione from objecting to 
the competence of the proceedings. — 
Cameron v. Nicol, [19301 S. C. 1. — 
SCOT. 

PART V. SECT. 8, SUB-SECT. 1.— 

H. (b). 

264 i. Award — Particulars not sped 
fled fit.j — Tho proprietor of a faim & 
the outgoing tenant, entered into a 
submission, whereby they referred the 
valuation of certain crops, stocks, & 
implements, agreed to be taken over 
by the proprietor, to two arbiters, & 
to an oversman to be appointed by the 
arbiters to act tn the event of their 
differing in opinion. An award was 
Issued signed by tho two arbiters & 
the oversman, which eontatneil nothing 
to show In respect of which, if any, of 
the items under valuation tho arbiters 
had differed in their estimate, thereby 
rendering necessary a devolution on 

6 


the oversman : — Held : the valuation 
belonged to a class of arbn. where a 
rigid conformity with formal proc.eduro 
was not exiicted ; &, accordingly, that 
tho award was not invalid because it 
did not distinguish between items 
valued by the arbiters alone & items 
upon which tho decision of the overs- 
man had been i*cndered necessary. — 
Cameron v, Nicol, 11930] S. C. 1. — 
SCOT. 

ej. What questions arbitrator may 
determine — 2'erminaiion of tenancy — 
Agricultural Holdings (Scotland) Act. 
1923 (c. 10), 8. 16.] — In a note of sus- 
pension & interdict brought by the 
landlords of a farm, craving the ct. to 
Interdict proceedings in an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a new occupier, for oom- 
ponsation for Improvornente, tho com- 
plainora maintained that the tenancy 
had not terminated, & that the appoint- 
ment of an arbiter under the Act was 
illegal : — Held : tlie que^stion of the 
claimant’s title to present a claim was 
not one of tho matters remitted by the 
Act to Uie exoJuHlve Jurisdiction of the 
arbiter, but was a question precedent 
to the existence of a statutory claim, Sa 
the ot. had Jurisdiction to entertain 
the action of iuterdiot. — Donaldson’s 
Hospitai. (Edinburgh) Trustees «. 
Esslkmont, [1926] 8. C. 199; ap- 
peal, 1192C] S. O. (H. L.) 68.-~SCOT. 


sk. Form of arbitration — Arbitration 
between outgoing dt incoming tena/nts — 
Agricultural Holdings (Scollaind) Act, 
1908 (c. 64).] — There Is nothing illegal 
in the outgoing &, incondug tenants 
entering into an agreement for a 
common law arbn. — Roger e. Hutche- 
son, [1922] S. C. (H. L.) 140, 170.— 
SCOT. 


for preparing 6: adjusting a special 
case Call to be dealt with by tbe 
arbiter. — Thomson v, Galloway, 
U919J 8. 0. 611; 66 So. L. li. 621. 
—SOOT. 
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origiimlly held- the farm. On Aug. 20, 1020, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Peb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that (Jate. On Mar. 28, 1922, the 
landlord gave notice of So particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant So for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges So ditches on the land So dirty 
land: — Held: (1) the landlord’s claim was 
not barred by sect. 19 of the above Act ; 
(2) the boozy pasture So the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy. So the landlord’s notice was 
therefore in time. — Re Auden So Rutter, 
[1923] 2 K. B. 865 ; 130 L. T. 51 ; sw/i nom. 
Arden v. Rutter, 92 J. K. B. 894, C. A. 

Annotation: — As to (1) Befd. Lowther v. Clifford, [1927] 1 
K. B. 130. 

264b. Agricultural Holdings Act, 1923 

(c. 9), s. 16 (2) — Claims independent of Agri- 
cultural Holdings Acts.] — O xjve v. Paynter, 
[1932] 2 K. B. 606 ; 101 L. J. K. B. 780, 0. A. 


265a. Right to compensation — Tenant holding 

over after notice to quit.] — A tenancy was de- 
termined by notice to quit on a ceitain day. 
The tenant remained on in possession for 
about nine months, So was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation : — H*>ld : 
the tenant, from the date when his notice 
expired, was not holding under a contract of 
tenancy, So the land which he persisted in 
occupying unlawfully was not a holding 
within sect. 11 of the above Act, & he, there- 
fore, was not within the benefit of the Act. — 
Cave r. Page (1923), 67 Sol. Jo. 6.59, C. A. 

265b. Liability to pay compensation — “ Land- 

lord *’ — Purchaser entitled to rents — Purchase 
not completed till after claim.] — Certain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 


a purchaser. , On .Tuly 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to the rents So profits, notice in writing under 
sect. 1 (1-) of the Act of 1914 of their in- 
tention to claim compensation in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the sale of the farm was completed : — 
Held : (1) the purchaser was the “ landlord 
within the Acts ; (2) the notice of intention 
to claim compensation was rightly given to 
him ; (3) he was liable to pay compensation. 
— Bradshaw v. Bird, [1920] 3 K. B. 144; 
90 L. J. K. B. 221 ; 123 L. T. 703, 0. A. 

AnnfMinns : — Aft In (1) Ezpld. Richards r. Pryse, [1927] 
2 K. B. 70. Generally, Consd. Dale e. Hatfield Chase 
Corpn.. [19221 2 K. B. 282 ; Tombs v. Turvey (1923), 
93 L. J. K. B. 785. 

265c Person entitled to rents at 

end of tenancy.] — (1) Where the tenant of an 
agricultural holding, who has been disturbed 
in his tenancy, becomes entitled under 
sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportunity is in each case a question 
of fact depending on the circiunstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation So sale or removal is not of itself 
sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, proviso (5), of his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect, assigns the reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, & the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as againsst such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation' for 
disturbance as well as for improvements, the 
commencement of the “proceedings ” is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator. — Dale r. Hatfield Chase Corpn., 
[1922] 2 K. B. 282 ; 92 L. J. K. B. 237 ; 


PART V. SECT. 8, SUB-SECT. 2. 

si. Agricultvral Holdings (Scotland) 
Act, 1908 (c, 64)— questions orW- 
tralor must Under «. 10 of 

the above Act it falls to the arbiter 
to determine qnoRtionM connected vvitli 
the time & validity of notices to quit 
Sc notices to claim compensation. — 
COWUKAY V. Furuibs. [1919] S. C. 
(H. L.) 27.-6COT. 

im. AoricuUure Act, 1920 (e. 76), s. 10 
— Claim exceeding one year*s rent — 
Damage proved lees than <me yearns 
rent,] — A tenant claimed compensation 
for disturbance to an amount exceeding 
one year*8 rent. Sc the claim went to 
arbn.. In which it was proved that the 
damage sustained by him was less than 
one year's rent : — Held : the minimum 
amount of oompensation payable to a 
tenant under Agriculture Act, 1920 
( 0 . 76), s. 10, was on amount equal to 
one year's rent ; although as the 
matter bad gone to arbn. a ** dispute " 
had not been avoided, the tenant was 


still entitled to one year’s rent & w'as 
not limited to the amount of damage 
actually proved. — JM'U aro v. 8pkius, 
[1924] S, O. 272.— SCOT. 

sn. Imss from error in valuatUm 

of waygoinif grain crop,] — Under the 
lease of a farm the landlord took over 
the waygoing crop of grain from the 
outgoing tenant at flara prices, the 
quantity of the growing crop being 
ascertained by arbn. After tlireshing 
it was found that the quantity had 
been underestimatod by the arbiters. 
The outgoing tenant claimed, under 
the above sect., as compensation for 
loss in connection with the sale of the 
farm produce, a sum reproseutlng the 
difference between the price he had 
received Sc the price of the actual 
quantity threshed : — Held : the loss 
was not " directly attributable to the 
quitting of the bolding," but bad 
arisen from an error of the arbiters. — 
MoGRrcooR V. Board or Aqrioultdbr 
roR Scotland, [1925] S. C. 613. — 
SCOT. 

7 


sp. Agricultural Holdings (Scolland) 
Act, 1923 (c. m—Iiefusal of landlord 
to take over stock — Claim for loss on 
sale.] — The tenant of a farm received 
notice to quit. Having taken over, 
another farm with a bound stock, he 
sold his sheep at a displenishing sale, 
the landlord refusing to take them 
over. In a claim for oompensation 
for the difference between the price 
realised Sc the " going concern " 
value : — Held : the loss was directly 
attributable to the quitting of the 
bolding under sect. 12 (G) of above Act. 
— Keswick c. Wright, [1924] S. C. 
766.— 6C0T. 

•q. Tenant holding over after 

notice to guU — No right to compensa- 
tion ,] — Hendry v. Walker (1927), 
S. L. T. 333.— SCOT. 

«r. Efecimeni proceedings follow 

ing notice to g%vU — Wltfther tenant 
entitled to compensation,] — Hendry v. 
Walker (1927), S. L. T. 333.— SCOT. 



Cases a6So-286j. English and Ewcpire Digest -Sotplement. 


128 L. T. 194 ; 87 J. P. 11 ; 20 L. G. R. 766. 
0. A. 

Annouitiom : — A9 to (2) Consd. Tombs v, Turvey (1923), 93 
L. J- R T«.% Rafd. :foh«rd« m. Pryw. 2 K. H. 

7fi. Geufrallu Beld. Metropolitan Properties Oo., 

11932] 1 K. 13. 314. 

26aa. Notice of claim — To whom given — 

Purchaser entitled to rents.] — B radshaw v. 
Bird, No. 2655, anic. 

266b. Landlord — Subsequent 

alienation of reversion.] — Dale v. Hatfield 
Chase Corpn., No. 2rt6c, ante. 

2660. Reasonable opportunity of making 

valuation — What amounts to.] — D ai^e v. 
Hatfield Oha'^b Corpk., No. 2^ 55 c , ante. 

266d. Commencement of “ proceedings ** — 

What amounts to.l — Dale v, Hatfield 
Chase Corpn,, No. 265 c , ante, 

266e. Agriculture Act, 1920 (c. 76) — Right to com- 
pensation — Withdrawal of notice to qult — 
What amounts to.] — In Sept. 1920, a land- 
lord gave to the t^entmt notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of €506 2s. On Dec. 81, 1920, 
the landlord wrot;f3 to the tenant : “ I have 
received an olTer of €670 -per amium for your 
holding. If you choose to give me the same, 
you are most welcome to continue the 
tenancy ” : — HM : having regard to sect. 10 
of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect. 10 (1) of that Act. — lie Perrett & 
Bennett-kStanford, fl922] 2 K. B. 592; 
91 L. J. K. B. 9.80 ; 128 L. T. 67 ; 38 T. L. U. 
849 ; mh nom PERTiErr v. Bennett- 
Stanford 66 Hoi. Jo. 680, C. A. 

2661. Ejectment proceedings following 

notice to quit.] — The landlord of a farm 
Ferved on the tenant a notice t/O quit on 
Mar. 25, 1923. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment pi*oceedings were brought 
by the landlord & judgment was obtained 
by default f)f appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. J 0 of the above Act : — Held : if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 
entitled to compensation under sect. 10 of the 
Act. — M ills v. Rose (1923), 68 Sol. Jo. 420, 
C. A. 

266g. Necessity for proof of loss or 

expense— Entire holding in occupation of sub- 
tenants.] — The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
^me loss or some expense of the kind 
indicated in the sub-sect. ; that on proof of 
that he is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 0 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 


quit & the holding was entirely in the oOcuf^a- 
tion of sub-tenants whoso sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not aeU or 
remove any household goods, implemeuts of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding! — Held: he was not entitled to 
compensation for disturbance under sect. 10. 
— ^AoRicuLTtJRB & Fisheries Minister v. 
Dean, [1924] 1 K. B. 851 ; 93 L. J. K. B. 
374 ; 130 L. T. 709 ; 40 T. L. R. 285 ; 68 
Sol. Jo. 401, C. A. 

— - » •— Oouid. W««tlAke V. Paiye, C19261 1 K. B. 298« 

Held. Selleck v. Hellens (1028), 98 L. J. K. B. 214. 

266h. Notice of claim — ^Time ' for giving- 
Termination of tenancy — Tenancy of 
different parts of holding expiring at different 
times.] — A landlord let a farm, according to 
the custom of the country, up>on a yearly 
tenancy on the terms that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 0, & of the farmhouse, farm 
buildings, & the remainder of the land on 
May 13, & that on the termination of the 
tenancy ” he should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved tor the 
whole farm : — HM : the “ termination of the 
tenancy ” for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date. — Semble : the proviso to sect. 18 (2) 
of the abo'f'^e Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of, the agree- 
ment of tenancy, under a new agreement. — 
Swinburne v, Andrews, [1923J 2 K. B. 
483 ; 92 L. J. K. B. 889 ; 129 L. T. 650 ; 39 
T. L. R. 545 ; 67 Sol. Jo. 726, C. A. 

Annotation Coosd. Ife Arden & Rntter. (19231 2 K. B. 865. 

2661. Given under Act subsequently 

repealed— Necessity for notice under repealing 
Act.l — A tenant who had on Sept. 29, 1920, 
received notice to quit his farm on Sept. 29, 
1921. gave notice on Nov. 17. 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
8. 11. That sect, was repealed by the Act 
of 1920, which came into force on Jan 1, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under that sect, as required by 
sub-sect. 7 (6) thereof: — Held: not having 
mven notice under sect. 10 of the Act of 1920, 
he had no right of claim under that sect., 
but h)8 right of making a claim under A. H. 
Act, 1908, s- 11, was preserved by Interpreta- 
tion Act, 1889 (c. 63), s. 38, notwithstanding 
the repeal of sect. 11 . — Hamilton-Geix r. 
White, [1922] 2 K. B. 422 ; 91 L. J. K. B. 
875 ; 127 L. T. 728 ; 38 T. L. R. 829 ; 67 
Sol. Jo. 80, 0. A. 

Annotation : — Oonid. Brigga ». Dryden, Talbot ». Vickers, 
{1925} 2 H. B. 667. 

See, now, A. H* Act, 1923, a. 12. 

266J. Agrioultural Holdings Act, 1923 (o. 9)-— Right 
to compensation — Refusal or failure to agree 
to arbitration.] — (1) A landlord of a holding 
gave the tenant notice to quit, & in the same 
document stated that he had no desire to 
terminate the tenancy if Hie tenant would 
agree to his demand iha,t the rent should be 
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0xed by arbn* The tenant did not ajpee to 
arbn. ; — Held : the tenant did not tnereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
lawg that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
possession of one of them. But the pro- 
visions of sect, 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner.— W estlake v. Page, 

^ 1 K. B. 209 ; 95 L. J. K. B. 460 ; 134 
312, 0. A. 

266k. Amount of compensation — Tenant 

holding two or more holdings.] — W estlake 
V. Page, No. 260 j, ante. 

2661. Liability to pay compensation — Land- 

lord** — Agreement for sale — Whether pur- 
chaser entitled to rents.] — In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract ; & 
it was further agreed that “ all rents & 
periodical outgoings ” should be “ appor- 
tioned up to the completion,” & added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completc^d until Oct. * 1925 : — 
Held: (1) “completion” in the condition 
of sale meant actual completion, & not the 
date named for completion ; (2) on Sept. 29, 
1925, the vendor was the “ person entitled 
to I’eceive the rents & profits ” of the farm 
within sect. 67, & he, h not the purchaser, 
was the ” landlord ” within sect. 12 & the 
person to pay compensation to the tenants. — 
Richards v. Pryse, [1927] 2 K. B, 76 ; 96 
L. J. K. B. 743 ; 137 L. T. 170, 0. A. 

266m. Notice of claim — By whom given- 

joint tenancy.] — W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landlord to have his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., & as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, & for the protection of, the landlord. 
Upon the termination of W.’s tenancy B. 
paid W, for the tenant right & also provided 
the whole of the finance necessary for carrying 
on the farm. On Peb. 21, 1924, W. alone 
fi^ve notice to quit. On Mar. 21, 1924, the 
landlord served notice to quit upon Doth 
tenants, upon the ground that they were 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation ; (1) the 

notice given by B., being the one of the Joint 
-tenants who owned the household goods A: 


agricultural implements A had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction ; (2) it being the 
object of sect. 12 (7) (h) of the above Act 
that the landlord should have notice of what 
compensation was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper A valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice. — H owson v. Buxton (1928), 97 
L. J. K. B. 749 ; 139 L. T. 504, C. A. 

266n. Notice to quit — Reason must be stated — 

Effect of notice giving alternative reasons.] — 
A tenant in giving a notice to quit under 
sect. 12 (3) of above Act, on account of the 
landlord’s refusal or failure to agree to the 
tenant’s demand for arbn. as to the rent of 
the holding, is. as a condition precedent to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating that the notice given 
was either for the reason that the landlord 
had refused or that he had within a reasonable 
time failed to agree to the demand made on 
him by the tenant for arbn. 

Where the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused to do so A the notice to 
quit wrongly stated that it was given by 
reason of the landlord’s refusal to agree 
Held ; the tenant could not succeed in his 
claim for compensation for disturbance. — 
Selleck v. Hellens (1928), 98 L. J. K. B. 
214 ; 140 L. T. 353 ; 45 T. L. R. 179 ; 73 
Sol. Jo. 76. C. A. 

266o. Form of notice.] — The land- 

lord of a holding served on the tenant notice 
to quit in Ihe following form ; “In accord- 
ance with sect. 12 (1) (^) & (h) of Agricultural 
Holdings Act. 1923 (c. 9), we hereby as 
agents for ” the landlord “ give you notice 
to quit,” etc. The tenant, in accordance 
with this notice having quitted ilie holding, 
claimed compensation for disturbance, con- 
tending that the notice did not sufficiently 
state that it was given for any of the reasons 
specified in sect. 12 (1) of the Act, or did not 
specify for which of those reasons it was 
given : — Held : the notice to quit sufficiently 
stated that it w^as given for the reasons 
indicated in sect. 12 (1) (a) A (6), A was an 
effective notice to bai* the tenant’s claim to 
compensation if the allegations were 
sustained. — Dioby A Penny, [1932] 2 
K. B. 491 ; 101 L. J. K. B. 615 : 117 L. T. 
221 ; 48 T. L. R. 403, 0. A. 

26601. By equitable owner of rents A 

profits — ^Estoppel.] — t'ARROw r. Orttewell 
( 1932), 49 T. B. 28 ; 76 Sol. Jo. 831. 


SuB-SBCT. 3a. — Compensation for Enforcement 
OF Proper Cultivation. 

I. Corn Production Act, 1917 (o* 46), s. 9 (9)— 
Who Is person Interested— -Tenant.]— (1 ) A 
notice to convert certain land into tillage, 
m^e under sub-sect. 1 of the above sect. A 
. Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
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notice the owner agreed to let the land to a 
tenant who entered into occupation & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the requirements 
of the notice, & the claim was referred to 
arbn. under the Act, the arbitrator stated 
a case in which he asked the ct. certain 
questions : — He^d : the tenant was a “ person 
who was interested in the land in respect of 
which the notice was served,** within sub- 
sect. 9 of the above sect., inasmuch as he 
was interested at the time when the loss was 
alleged to have occurred ; & the tenant came 
within the words of the sub-sect. “ who 
suffers any loss by reason of the exercise of 
the powers conferred by this sect.** & was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2 ) Two notices were served, each in respect 
of a different field in a separate farm occupied 
by the same tenant ; — Held : in the circum- 
stances, the loss, if any, in respect of each 
field should be assessed separately, 

(3) The ttjnant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, & 
in 1010 he sent in a claim for compens^ition 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in : 
— Held : the assessment should not be based 
on the loss, if any, in each year separately; 
(Bankes, L.J.) the arbitrator should take 
the experience of the two years, setting ofl' 
any profit in one year against any loss in 
the other ; (Scuun’ON & Atkin, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect, had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
— Be Todd & Nouth IIidinq of Youk- 
SHIRE Agricultural Executive Committee, 
[1921] 1 K. B. 281 ; 90 I.. J. K, B. 228 : 124 
L. T. 407 ; 85 .1. P. 80 ; 18 L. O. R-. 790, C. A. 

286q. Separate notices as to parts of two farms 

— Occupied by one tenant — Method oi assess- 
ment.] — Re Todd & North Ridino of 
Yorkshire Agricultural Executive Com- 
MiiTEE, No. 2(56p, ante. 

266r. Separate claims by tenant for two 

successive years — Method of assessment.] — 

Be Todd & North Hiding of Yorkshire 
Agricultural Executive Committee, No. 
260p, ante. 

266s. Award — Jurisdiction of court to remit 

— Award bad on face for ambiguity or un- 


certainty.] — In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
OP uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11, 
sub-sect. 1, of the above Act, it is provided 
that arbns. thereunder shall be in accordance 
with A. H. Act, 1908, Sched. 2, which excludes 
Arbitration Act, 1889. — Murray v. Dalton 
(1920), 90 L. J. K. B. 401 ; 124 L. T. 762 ; 
37 T. L. R. 234 ; 65 Sol. Jo. 155„D. 0. 

Annotation : — Reid. Rt Joaes & Carter. (1922] 2 Oh. 699. 

Control of food in wartime generally, see 
Food Drugs, Vol. XXV., pp. 132 el aeq. 


"Sub-sect. 3b.- -Ascertainment of Compensa- 
tion. 

266t. In respect of what holdings compensation 
payable — Tenant sub-letting farmhouse.] — 
By an agreement of tenancy a landlord de- 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use tJie demised premises fox, farming pur- 
poses. The tenant subsequently, with the 
permission of the landlord, sub-let the farm - 
house to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. H. Act, 1908 ; — Held : 
the ct. must have regard to the substance of 
what had been done ; by the lease the hold- 
ing was an agricultural one, & the fact that 
the farmhouse had been let to a sub -tenant 
did not cause it to cease to be a holding ** 
within the Act.— J?c Russell & Harding 
(1022), 128 L. T. 476 ; 39 T. L. R. 92 ; 67 
Sol. Jo. 123, C. A. 

Compensation for improvements — Under 

Agricultural Holdings Act, 1008.] — See 
original volume, p. 42, Nos. 230-232. 

266u. Notice of claim — To whom given — Purchaser 
— Taking subject to existing tenancies.] — 

Appit. was the tenant of an agricultural 
holding under a tenancy expiring on Sept. 29, 
1922. In May, 1922, the landlord con- 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
profits or possession of the property should 
be received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion. & that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 


part V. SECT. 3. SUB-SECT. 3a. 

■t. Agricultural Holdings (Scotland) 
Ant, 1908 (c. 04) — Avjieal — IVhether 
rnairUainable from opinion of sheriff on 
case staled — Claim under Com Prodne- 
lion Act. 1917 (c. 46).) — Johxson-FkR- 
OUBON IJ. Boauo of Agrioultliik, 
(1921 J S. C. 103; 68 Sc. L. R. 90.— 
SCOT. 

PART V. SECT. 3, SUB-SECT. 3b. 

266u i. Particulars of claim — Suffl- 
ciency — Agricultural Ifoldings (Scot- 
land) Act, 1923 (c. 10), 6. 15 (2).J— 
By u letter, written on receipt of a 


notice from the tenant of hie intention 
to terminate hie tenancy of a Bhcep 
fann, the landlord intimated that he 
reserved his claim In respect of depletion 
of the sheep stock ; & by a second 
letter, written within two months 
after the termination of the tenancy. 
In which be referred to hie former 
letter, he stated that only 61 per cent, 
of the sheep stock had been delivered 
to the Incoming tenant. Sc that the 
amount of the claim would be intimated 
when the exact shortage was deter- 
mined : — Held: (1) lii view of the 
severity of the penalty attached to 
non-compliance, the reqniromonts of 

10 


the above sub-sect, were suffioiently 
oomplied with if fair notioe was given 
to the opposite party of the nature 
of the claim against him Sc of the 
case he had to meet : (2) the letters 
gave snob notice, although they did 
not state the legal basis of the 
claim or its aotual amonnt. — Mont- 
rose (Duke) v. Hart, [1926] S. C. 
leO.—SCOT. 

la. Agricultural Holdings (Scotland) 
Act, 1908 (c. 64) — App^ — Decision 
of court on case staled^ Binding on 
arbifrofor, l-MiTOHELL-GiLLv. Buchan, 
(1021] S. C. 390 ; 68 So. L. il. 371.— 
SCOT. 
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payable on Sept. 29 was to be deemed 
current rent,** & was to be payable by the 
purchaser on completion. After the deter- 
mination of the tenancy the purchaser as 
** landlord *’ made a claim again^ the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation : — Held : the purchaser 
was not at the date of the termination of the 
tenancy the “ landlord ** within A. H. Act, 
1908, s. 48, &: Agriculture Act, 1920 (c. 76), 
s. 18. — Tokbs r. Tuhvey (1923), 93 L. J. 

K, B. 785 ; 131 L. T. 330 j 68 Sol. .To. 385, 
C. A. 

For compensation for Improvements — 

Under Agricultural Holdings Act, 1908.] — See 
original volume, p. 46, Nos. 24.5-250. 

For compensation to landlord for deteriora- 

tlon.] — See No. 264a, ante, 

For compensation for disturbance — Under 

Agricultural Holdings Act, 1908.] — See 
original volume, p. 48, No. 266 ; * Nos. 266b, 
265c, ante. 

Under Agriculture Act, 1920 (c. 76).] | 
— See Nos. 266h, 266i, ante. 

266v. Particulars of Claim — Sufficiency.] — Held: 
having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 76), s. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of particu- 
lars *’ was not intended to be construed 
strictly, for the purpose of keeping the 
claim alive &: enabling the parties to get 
before the arbitrator, a less degree of par- 
ticulanty was required to satisfy the sect, 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator be might be of opinion that 
the particulars were insufficient, & might 
order further &> better particulars to be 
given. — Jones v, Evans, [1923] 1 K. B. 12 ; 
92 L. J. K. B. 35 ; 128 L. T. 228, 0. A. 

AnnoUitinn : — Apid. Rc Affrioult ural Holdings Act, 1923, 
O’Connor v. Urewiii (1932), 70 Sol. Jo. 511. 

266 w. -.] — Re Agricultural Holding.s 

Act, 1923, O’Connor i\ Brkwin (1932), 101 

L. J.700; 147L.T..380; 70 Sol, Jo. 511, C. A. 

266x. Question of fact.] — Olive v . 

Paynter, 2 K. B. 666. O. A. 

266y. Award — Setting aside — Jurisdiction of court 
— Error on face of award.] — The inherent 
jurisdiction of the High Ct. to sot aside an 
award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 
Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct, by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it. — Re 
Jones & Oartbu, [1922] 2 Ch. .599 ; 91 
L. J. Ch. 824 ; 127 h. T. 822 ; 38 T. li. U. 
779 ; 66 Sol. Jo. Oil, 0. A. 

Annotation: — Consd. Horroll v. St. John of Bletso, {1928J 
2 K. B. 610. 

266z. Time for notice of motion to set 

aside.] — In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
dt on June 3 applt. gave notice of motion to 


set aside the award on various grounds 
There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given : — Held : the words “ principles of 
practice ** in County Cts. Act. 1888 (c. 43), 
fi. 164. did not refer to specific rules of the 
High CJt.. & the time limit of six weeks under 
K. 8. 0., Ord. 64, r. 14, was not a “ principle 
of practice ** within that sect, of the Act ; 
therefore the only v time limit applicable in 
the present case was under Stat. Tiimitations 
& under the doctrine of laches, & the motion 
to set aside the award was made in time. — 
McOreagh V. Prearsov (1921), 91 L. J. K. B. 
365 ; 126 L. T. 601, D. C. 

266aa. Order directing arbitrator to state 

special case — Appeal lies to Divisional Court.] 
— Stevens v. Downham, Istje of Ely 
(Feoffees op Poor Lands), [1926] W. N. 
168. 

266bb. No power to orderarbltrat or to state 

special case on question not within submission 
to arbitration.] — Stevens v. Downhajm, 
I.SLE OF Ely (Feoffees op Poor Lands), 
[1926] W. N. 168. 

Of compensation for improvements — Under 

Agricultural Holdings Act, 1908.] — See 

original volume, p. 47, No. 254-266. 

266cc. Recovery of compensation agreed or awarded 
— In what court.] — A. H. Act, 1923, s. 19, 
does not give exclusiv^e jurisdiction to the 
county ct. in all cases Se prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct. — 
Hobrell V. Hr. John of Bletso (Lord), 
[1928] 2 K. B. 616; aub norn. HORREIX v. 
Bletso, 97 L. J, K. B. 655 ; 139 L. T. 400. 

266dd. Costs— Agreement as to— Validity.]— The 
parties to an arbn. under A. H. Act, 1923, 
agreed beforehand that the successful party 
should have costs on the High Ot. scale. 
The agreement was not communicated to 
the arbitrator, who gave his award in favour 
of the landlord, & awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 
judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs : — Held : the agree- 
ment was valid & enforceable. — Mansfield 
V. Bobinson, [1928] 2 K. B. 353 ; 97 L, J. 
K. B. 466 ; 139 L. T. 349 ; 92 J. P. 126 ; 44 
T. L. R. 518, D, C. 


267a. “Treated as a market garden.^]— 

(1) Held : the word “ treated ** in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply tliat 
the holding should bo in use or cultivation 
as a market garden, but that it should bo let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated os between them for the purpose of 
goveniug their rights in respect ot the holding 
as a market garden. 

By an agreement in writing dated Dec. 31, 
1919, made between the landlord of the 
one part & the tenant therein described as 
“ market gardener ** of the other pai*t, it was 
agreed (clause 1 ) : that the landlord should 

4 * 
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let & the tenant should take the farm therein 
d€>)scribed for tho term of one year from 
Sopt. 19, 1919, & so on from year to year at 
the yearly rent of jB185 by half-yearly pay- 
ments on Mar. 26 & Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at tho rate of £6 per cent. 
er annum on aD sums of money expended 
y the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 
general practice in the neighbourhood, & was 
not to cut down, grub up or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had & obtained. By clause 9 
the landlord was during the term to supply 
the tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional 
rent in respect of the fruit trees so supplied. 
Clause 1 1 contained the following proviso ; 
“ That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1908, or any statutory modification thereof ** : 
— Held: (2) clause II of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in writing within 
sect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden, therefore no claim to compensation 
on that basis arose, because the existence of 


such an agreement was a condition precedent 
to such a claim ; (8) the agreement was not 
one which was avoided by sect. 6 of the Act, 
because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not Deen satisfied . — Ee Masters & 
Buvbbjn, [1928] 2 K. B. 729 ; 68 Sol. Jo. 11 ; 
truth nom. Masters v. Duvben, 93 L. J. K. B. 
57; ISO L. T. 13, 0. A. 

267b. Market garden — What is — Garden of country 
house — Sale of produce.] — The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 
gardens a market garden. — BiCKERDiKE v. 
Luev, [1920] 1 K. B, 707 ; 89 L. J. K. B. 
668 ; 84 J. P. 61 ; 36 T. L. B. 210 ; 64 Sol. 
Jo. 257 ; 18 L G. B. 207, D. 0. 

Annotation: — Betd. Lovtrfcherv. Clifford (1925), 90 J. P. 55. 

267c. .] — Land was cultivated in order 

that the crops might be sold, & the crops 
included fruit & rhubarb : — Held ; (1 ) the land 
was a market garden within A. H. Act, 1923, 
s. 57 ; (2) having regard to sect. 64 & other 
sects, of that Act, sect. 16 should not be read 
with an unrestricted meaning, dc the land- 
lord’s right of action to recover the expense 
of making up a road had not been afiectod 
by the provision for reference to arbn. in 
that sect, (3) Semble : sect. 16 deals with 
procedure. — Lowthbr v. Clifford, [1937] 
1 K. B. 130 , 95 L. J. K. B. 576 , 135 L. T. 
200; 90 J. P. 113; 42 T. L. R. 432; 70 
Sol. Jo. 544 ; 24 L. G. R. 231, 0. A. 

Annotations : — As to (2) FoUd. Olive o, l*ayutep, 11932 1 W. N. 
179. As to <3) Befd. Marisfleld. r. Kobiusun, U928J 2 
K. B. 353. 

267d. “ Let or treated as a market garden ” Part 
of premises treated as market garden*}-" 

Handers- Jac ob r. Yates, 110321 W. N, 200 ; 
171 L. T. Ji>. 400. 


Part VI- 

268. Add* Annotations : — Consd. He Mann & 
Harvey (1920), 123 L. T. 242. Refd. Pole- 
Care w V, Western Counties & General 
Manure Co., [1920] 2 Ch. 97, 

268a. Removal by tenant — Agricultural Hold- 

ings Act, 1908, s. 21 — Power to contract out 
of Act.] — A. H. Act, 1908, contains no pro- 
liibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 
the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises : — 
Held : the covenant effectually excluded the 


-Fixtures. 

provisions of sect. 2 1 of the Act, & the tenant 
was not entitled to remove certain buildings 
k fixtures erected & affixed by him during 
the term. — Premier Dairies v. Garlick, 
[1920] 2 Ch. 17 ; 89 L. J. Ch. 332 ; 123 
L. T. 44 ; 64 Sol, Jo. 375. 

268b. No notice by tenant of intention 

to remove— Claim by tenant tor loss on 
removal.] — An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 
liim by the Act to purchase the same, cannot 
afterwards claim compensation for expenses 
or loss suffered tlirough the removal under 
A. H. Act, 1914, 8. 1, & A. H. Act, 1908, 


PART VI. 

m i. .] — Where a lease of farm 

land provides that the lessee shall 
have tho right, within a specified 
time after the esmiration of tho term, 
to remove any lenoo which he may 
have erected during his occupancy, & 
he erects a fence consisting of strands 
of wire carried on wooden pickets, 
the pickets & wire become part of tho 
land, subject to the lessee's oontraotual 


right to sever them, thereby restoring 
them to the condition of chattels, 6c 
to remove them. — O ubbry r. Brkpxn 
rSask.), (19271 3 D, L. II. 32« ; 11927] 
2 W. W. li. 314.— CAN. 

n. (p. 49) For Saskatchewan v. 
Gombar read Saskatchewan El- 
bow Wheat Land Co. v, Qombau." 

n (p. 49)1. WindmiU stobfe 

UTindotes.]— A windmill, wire fencing Sc 
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windows in a stable, erected or furnished 
by a tenant of oarlcultural land 
Held : in view of the degree of anuexa> 
tion Sc the object of the annexation, 
to be removable by the tenant. — Oars* 
OALLKS V. Leeson (Alta.), [1927] 4 
D. L. K. 797 ; {1927 J 3 W. W. H. 425. 
—CAN. 


t. (p. 49) For “ Saskatchewan v, 
Gombar *' read ** Saskatchewan El- 
bow Wheat Land Co. v, Gombar.” 
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B. 11. — Re Habvky dc Mann <1920), 89 
L. J. K. B. 687 ; sub mm. Re Mann & Har- 
VBJY, 123 L. T. 242, 0. A. 

271. Add, Afimtation ; — H6td. Polo-Carew v. 
Western Counties & General Manure Co., 
[1920] 2 Oh. 07. 

278. Add. Annoicdion : — As to (3) Refd. Vaudeville 
Electric Cinema v. Muriset, [1923] 2 Oh. 74. 


276. Add, AnmUxtion : — Consd. Re Mann & Harvey 
(1920), 123 L. T. 242. 

276. Add, Annotation : — As to (4) Retd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

277. Add. Annoiaiion : — As <1 ) Retd. Re Roger 

stone Brick & Stone Co., Southall v. Wescomb, 
[1919] 1 Oh. 110. 


Part VIII.— Growing Crops and Crops, Emblements, and 

(aleaning. 

Note. — Stat. Frauds^ a. 4, ia mw replaced by Laic of Property Act, 1925 (c. 20), s. 40. 

280. Add, Annotations : — Refd. Richards , lish Hop Growers v, Dering, [1928] 2 K. B. 

[1921] I Ch. 90 ; Back v, Daniels (1924), 69 174. 

^ol. Jo, 160. ZW. Add. Annotation: — Rexd. Back v. Daniels 

286. Add Atmo/a/ton Consd. Stephenson v. (1924), 69 Sol. Jo. 100. 

n924] 2 KB. 240. 304 ,^ Add. Annotufiona: — Consd. r.obe«upin r. Cris- 

2SS. Add, Annotation . -—Retd. English Hop pin, [1920 j 2 K B. 714. Expld. & Distd. /2e 

Growers v. Dering, [1928] 2 K. B. 174. Wait, [1927] 1 Ch. 006. 

296. Add, Annotations Consd. Stephenson v. 310a. .] — The owner of tlie herbage 

Thompson, [1924] 2 K. B. 240. Held. Eng- may maintain trespass guare clausum freqii, — 


PART VIII. SECT. 1. 

280 i. Sale — InlereM in land — Pasaino 
before severance — Statute of Frauds— 
Grass 1 — ^Robivwon «. Lono, fl923] 3 
D. h. n. 918.— CAN. 

286 ii. 

Asa general rule a oontrewt for tbe sale 
of standing timber which is not to be 
severed Immediately Is a sale of an 
interest In land. — Ha.vdy v. Car- 
RUTHERS (1893), 25 0. K. 279.— CAN. 

288 lU, 

McKenzie v, Harvey & Blanchard, 
119301 1 D. L. H. 647.— CAN. 

286 iv, — 

MacMillan v. McDonaij:), 119301 l 
I). L, H. 667.— CAN. 

286 V, — 

/fe/d : sale of timber for the removal 
of which the purchast^r was to have as 
much time as he desired, was the sale 
of an interest In land. — K etjly Piano 
Co. V, Nash (1931), 41 B. C. K. 14.— 
CAN. 

286 vl. Dependent on terms 

of contract,] — The question whether a 
contract relating to timber constitutes 
a eaie of chattels or relates to an interest 
in laud depends on the ttjrms of the 
contract, A contract for tho sale of 
standing timber to be cut & removed 
by the buyer, who is given '* as much 
time as he desires ** to I'omovo it, is one 
which deals with an interest in land 
within tbe meaning of sect. 34 of 
Land Registry Act, U. S. B. C., 1924, 
&, therefon^ it is one which must bo 
registered thereunder in order to pass 
such Intert'st. — CARiaoN v, Duncan, 
11931] 2 W. W. R. 843 ; 3 D, L, R. 
570; 44 B. C. R. 14.— CAN. 

286 vli, “ Orchard or fruit 

lands **Soldier*8 Settlement AtL ] — 
Held : tho sale of orotund or fnilt 
lands/* mentioned In sect. 59 (c) of 
Soldier’s Settlement Act, 1919, though 
providing for a valuation of the tjrees 
apart from tho land, is nevortholess a 
sede of “ orchard or fruit lands/* which 
Is not personal property. An intention 
in a statute to depart from a common 
law rule would need to be expressed 
with the utmost, clarity, & sect. .59 (c) 
does not pret.end to enact that planted 
& growing fruit trees are to be treated 
as chattels or personal property. — 
McClellan v. R.. (19321 Ex. if, R. 18; 
on C. R. 617; 4 


bi. -.] — AIkbservey v. 

(?KN'rRAL Canada Canning Co., fI923] 
4D.L. R. 1202: 3W.W R. 366.— CAN. 

fail. .] — By an iigreement 

ill writing pltf. contracted (inter alia) 
to sell to deft. 14 acres of swedes & 
16 aews of turnips for 1931 feed. 
Subsecniently, on acc(»unt of the 
lateness of the season, the parties 
verbally agreed that tin' 11 acres 
intended to be sown in swedes should 
be sown in tumiiis. The crop became 
info<jted wdth a disease & deft, did not 
put his sheep on to eat any part of tlu‘ 
crop. Pltf, required the use of thi'. 
30 acres for cultivating for the 1932 
harvest, & alleging that he was pre- 
vented ft'om HO doing by deft.’s neglect 
to clear off the turnip.s, claimed £20 
damag<;s for breach of ooutraxd. in 
a<lditiou to £|80 purchase price: — 
Held : the crops were goods ’ * 

within Sale of Goods Act, 1908^ & the 
second contract, being oral, was uii- 
enforcealilc. — Sruj.LV v. Soui'U, 11931] 
N. Z. L. R. 1187.— N.Z. 

e i. .] — Crops growing at 

the completion of a sale of land pass 
to the purchaser, unless there be a 
stipulation to the contrary. — Ander- 
son r. Stasiuk, (19261 1 I). L. R 347 ; 
11926] 1 W. W. R. 107 : 20 Saak. L. R. 
269.— CAN. 

A conveyance by a mtgoe. under a 
power of sale entitles the purchaser to 
the growing crops. — Dyck v, Dyck, 
[1926^1 3 W. W. R. 762 ; 119271 1 
D. L. R. 458 ; 36 Alan. L. R. 210.— 
CAN. 

• ili, .] — Growing crops are 

** goods '* within Sale of Goods Act 
when there is an agreement that they 
are to he severed under tbe oontract 
of sale ; but, otherwise, thw are part 
of the land & pass with It.— Shkwohck 
V. Seafrbd, 119271 3 D. L. R. 280; 
[19271 2 W. W. R. 207 ; 36 Man. L, R. 
469.— CAN. 

^ iv. Itiffht of vendor to crop on 

cancellation of contract — Who entitled 
to cut crops.] — A provision in an agree- 
ment for the sale of land that the 
vendor, on becoming entitled to oaoeel 
the contract, shall nave tbe right to 
enter into possession & to possess ** the 
growing crop,** does not nflve him any 
right to crops that have been cut & 
wnXoh thereby became chattels. — 
Canadian Pacifio Et. Co. v, Stewart 
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(Sask.), (19271 3 D. L. R. 555 ; (19271 
2\V. W. R. 385.— CAN. 

g i. Permit in cui hay — Cancellation 
if land leased.}— Ihld : the penrdt was 
not cancelled by only a part of the land 
being leased.— PicrocK v. Barraoeb 
(1909), 19 Man. L. R. 34.— CAN. 

p i. PiyM of devisee to crops 

sc/um by share tenant — d' grounng at 
teslatnr*8 death.) — Held: ns testator’s 
Interest In the^ wheat while growing 
arose out of tbe agreement, which 
amounted to u severance ol the crop 
from the land, the nmney payable 
for testator’s share In the crop fell 
into the residue of the estate*. — tie 
Bcroin, 11922] V. L. R. G86.— AUS. 

p if. Cost of threshing.) — A les- 

sor on the crop -payment plan agreed 
to pay one-half the cost of threshing : — 
Held : he W’os liable for one-half of 
tbe ooat of hauling the sheaves from 
the stook to the tlireshor. — Tocher v. 
Johnson (1922), 68 0. L. R. 7 68 ; 
n Man. L. it. 356 ; fl922) 2 W. W. R. 
616.— CAN. 

p iii. • Failure of lessor to supply 
seed — Measure of dmnapes.}— B eaman: 
V, Tullt (Sask.), (19271 4 D. L. R. 
143 ; [19271 2 W. W. R. 953.— CAN. 

p iv Crop -payment covenant — 

On whom binding,] — Held : binding 
only on the purchaser & his successors 
in interest under tbe covenant. — 
Tie Saskatchewan Co-operative 
Wheat Producers, Ltd., Re Sknoer 
8c Houck (Sask.), [19271 4 D. L, It. 
1090 ; [1927 1 3 W. W. R. 547.— CAN. 

#f. Licence to sow crop — Implied right 
to benefit from crop — Condition pre- 
cedent, 1 — ^Where a licence to fallow was 
given by A. & fallowing was done & 
a crop put in on the land by B., but 
the evidence also showed tnat such 
lloonce^ although coupled with an 
interest, doponded on an expres^s con- 
dition that the licenoee should liave the 
benefit of the crop only if a contract 
for the sale of the land was completed, 
on tbe contract not being completed : — 
Held : the licence, although coupled 
with an interest, did not confer any 
right to tbe crop on the licencee. 
Also, on the evidence, apart from the 
express condition, there was an implied 
condition to the same effect, f^irther. 
on tbe evidence, the ooudition was 
a condition precedent. — Ferret r. 
COPE, C19283 S. A, S. R. 415.— AUS. 



Cases 310a — 


English and Empiee Digest Supplement. 


PiCKBrrr v. Butlrb (1844), 3 L. T, O. 8. 39, 
183. 

811a. iS. P, Archer v. Sadler (1869), 1 F. & P. 
481, N. P. 

311b. -.] — At an auction sale of grass 

crops bold at a farm pltf. purchased the crop 
of swedes in one of the fields, & deft, pur* 
chased the grass on an adjoining field. One 
of the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 
be consumed on the field Deft, put a 
number of sheep into his field of grass", & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes : — Held : 
the fact that the rii^ht of pltf. to remove the 
swedes from the field was limited to one- half 
of the crop did not prevent him from tnain- 
tairiing an a<'tiou of trespass in respect of the 
damage done by deft.'s sheep, as pltf. had 


such an exclu^^e right of possession in the 
crop as would entitle him to maintain an 
action of trespass. — W bllaway v. Courtier, 
[1918] 1 K. B. 200 ; 87 L. J. K. B. 299 ; 118 
L. T. 250; 31 T. L. H. 116 ; 62 Sol. Jo. 161, 

D. 0. 

Annotation: — Riohards v. Davies, [1921] 1 Ch. 90. 

316. Add. Annotations: — As to (1) Refd. Bright- 
man v. Tate (1919), 35 T. L. R. 209 ; Gurney 
V. Houghton (1920), 123 L. T. 706 ; Hudson^s 
Bay Co. v. Maclay (1920), 36 T. L. R. 469 ; 
Newcastle Breweries v. R., [1920] 1 K. B. 
854 ; Shiitler v. Rolfe (1920), 36 T. L. R. 828 ; 
R. V. Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 98. 

317. Add. Annotation : — Held, English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

332a. Not lessee for life.] — K nevit v. Poole 

(1601), Gouldsb. 143; Cro. Eliz. 463; 75 

E. R. 1053. 


Part IX. — Trees and Timber. 


352a. .] — Re Tower’s Contract, 

[1924] W. N. 331. 

366. Add AnvolaHpn : — Refd. Horlick v. Scully, 
11927] 2 Ch 160. 

392. Add. Amioiaiion : — Refd. Horlick v. Scully, 
[1927] 2 (’h. 150. 

395. Add. Citation : — 16 W. R. 640. 

396. Add. Anriotationa : — Refd. De Silva v. Korossa 
(Oylon) Rubber Co. (1919); 88 L. J. P. C. 54 ; 
Edwards v. Birmingham Navigations. [1924] 
1 K, B. 341 ; Brooke t\ Bool, [1928] 2 K, B. 
678. 

402. Add. Aymotation : — Refd. Chowood, Ltd. v. 
Lyall (1930), 143 L. T. 540. 

404. Add. Anvotatiom : — Distd. Noble u. Harrison, 
[1926] 2 K. B. 332. Refd. I^gan Navigation 
Co. V. Lambeg Blenching, Dyeing & Finishing 
Co„ [1927] A. C. 226. 

405. Add. Annotations : — As to (1) Refd. Noble v. 
Harrison, [1926] 2 K. B 332. As to (2) Refd. 
Collis V. Amphlett (1919), 89 L. J. Ch. 101 ; 
Edwards v. Birmingham Navigations, [1924] 1 

K. B. 341. Aa to (3) Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. As 
to (4) Consd, Collins v. Amphlett (1919), 89 

L. J. Ch. 101. Refd. MiUs v. Brooker, [1919] 


1 K. B. 656 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341. 

406. Add. Amio1ati<yns : — Consd. Collis v. Amphlett 
(1919), 89 L. J. Ch. 101. Refd. Mills v. 
Brooker, [1919] 1 K. B. 655; Edwards v. 
Birmingliarn Navigations, [1924] IK B. 341; 
Noble e. Harrison, [1926] 2 K. B. 332. 

406a. Right to appropriate fruit.] — 

Where the branches of fruit trees growing 
near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of convei^sion & liable to the owner for ita 
value. — MiLis v. Brooker, [1919] 1 K. B. 
555 ; 88 L. J. K. B. 950 ; 121 L. T. 254 ; 35 
T. L. R. 261 ; 63 Sol. Jo. 431 ; 17 L. G. R. 
238, D. C. 

407. Add. Annotation : — Refd. Edwards v. Bir- 
mingham Navigations, [1924] I K. B. 341. 

412. Add. Annotation : — Refd. PJd wards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 

418. Add. Annotation : — Refd. Musgrove v. Pan- 
delis. [1919] 2 K. B. 43. 

419. Add. Annotation : — Refd. Derry v. Sanders, 
[1919] 1 K. B. 223. 


PART VIII. SECT. 2. 

eri. Tenant whose estate for- 

feitexi .] — A Wiiant whose term is ended 
because of ids own default resulting in 
tt forfeiture is not entitled to the crops 
gi'owing at the time of the default. — 
8WENHON V. McIlmoyle, 119301 2 
W. VV. 11. 382; 3 D. L. U. 959.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 

403 Hi. Property in severed 

portion,] — Where W. outs off that por- 
tion of a tree overhanging ids lot, the 
trank of which is on L.’s lot, although 
the ownership of the fallen portion 
is in L. & he has the right to enter on 
W.*8 lot & take It away, there is no 
obligation on the part of w. to deliver 
the cut portion to L. — Loverock v. 
Webb (1921), 70 D. L. R. 748 ; 30 
B. O. n. 327.— CAN. 


403 Iv. .1 — The owner 

of land may lop branches overhanging 
his laud without previous notloo to 
the owner of the trtH), but may not 
keep the branches so lopped down for 
himself. — D e Villiers «. O’Sctllivan 
(1883), 2 S. C. 251.— «, AF. 

403 V. ,1 — A person Is 

entitled to cat off those portions of 
trees growing on his neighbour's land 
which overhang his land. — Visunu 
Jagannath Joshi V. Vasudep Raghu- 
NATB Oka (1918), 1. L. R. 43 Bom. 
164.— IND. 

403 Vi. SI. P. Mauno Po Thaunq 
t>. xMa Gn (1923), I. L. li. 1 Ran. 281.— 
IND. 

407 i a. .1— Where the soil 

& freehold of a highway is in the Crown 
Sc the possession of the highway in 
the municipality, an action la not 
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maintainable by an adjoining land- 
owner for damages for the cutting by 
the munlolpality of trees on the high- 
way, — A.-G. FOB British Columbia 
&WATT V. Saanich Cobpn., (19211 1 
W. W, R. 471; 66 D. L. R. 482.— 
CAN. 

407 ii a. .] — A person can 

obtain an injunction to remove the 
overhanging portions of trees though 
ho may not be able to prove any 
damage. — Vishnu Jaqannath Joshi 
V. Vasudep Raghunath Oka (1918), 
I. L. R. 43 Bom. 164.— IND. 

ib. Leaves blown on to neighbour* stand 
•^PoUviino water — Trees not noxious 
<fr planted for shelter.) — Held : the rule 
in Hylanls v. Fletcher (1868), L. R. 3 
H. L. 330, did not apply. — M atthews 
V. FOBOIE, [1917] NT Z, L. R. 921. — 
N.Z. 



VoL n. — ^Agriculture. Cases 479a — ^712, 


479a. — A tenant in fee simple in possession 

of rear estates, with an executory gift over, 
is not impeachable for waste. — Re Hanbury’s 
Settlei) Estates, [1913] 2 Ch. 3.67 ; 82 
L. J. Ch. 428 ; 109 L. T. 358 ; 29 T. L. B. 
021; 67 Sol. Jo. 040. 

484. Before this case add “ See^ alao^ Ecclesias- 
tical Law, Vol. XIX., p. 511.” 

Add, Annotation : — Refd. Stockman v. 
Whither fl0l4), 1 RoU. Rep. 86. 

518a. .] — Billingsley (Lady) v. Hersey 

(1612), 2 Bulst. 6 ; 80 E. R. 912. 

619. Add, Annotations : — Apld. ii^ Londesborough, 
Spicer v, Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 669. 

638. Add, Annotation : — Dlstd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

684. Add, Annotation : — Dlstd. Peech v. Best 
(1930), 99 L. J. K. B. ,637. 

652. Add, Annotation: — Dlstd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

691. Add, Annotation: — Refd. Re Williams* Settle- 
ment, Williams Wynn v, Williams, [1922] 
2 Ch. 750. 

602. Add, Annotations: — Refd. Lloyd- Jones v» 
Clark-Lloyd. [1919] I Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 

615, Add. Annotations Dlstd, Horhck v.- Scully, 
[1927] 2 Ch. 1.60. Refd. Lloyd- Jones v. 
Clark-Uoyd. [1919] 1 Ch. 424. 

683a. No right to sell timber during life of tenant for 
life unimpeachable for waste.] — Waller <fe 
Petty v. Sands (1632), Cro. Car. 274 ; 79 
E. R. 839. 

662. Add. Annotation : — Consd. Re TiOndes- 
borough, Spicer v, Londesborough, [1923] 
Ch. 500. 

652a. .] — (1) By a settlement 

certain hereditaments were settled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with & subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, & it w^as declared that the 
hereditaments were thereby limited to the 
trustees upon trust, during the life of A., 
that if at the time of such limitation taking 
eilect in possession A. should not be or have 
been bkpt. the trustees should allow him to 


enter into & remain in the possession or 
receipt of the rents & prohts of the settled 
estates during his life or until he should 
become bkpt. By an agrea^ment, dated 
Dec. 7, 1020, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1022, a contract was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, & on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
the agreement : — Held : the proceeds of sale 
of the timber belonged to A. 

(2 ) At the date of the contract for the sale 
of land at the date of the conveyance, part 
of the timber, to the value of about £500, 
remained uncut : — Held : although as re- 
gards the purchaser of the land the timber 
was divided from the freehold, yet neverthe- 
less it remained part of the inheritance & 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance & still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £500 belonged 
to him. — Re Londesborough (Earl), Spicer 
V. Londesborough (Earl), [1923] 1 Ch. 600 ; 
92 L. J. Oh. 423 ; 128 L. T. 792 ; 67 Sol. Jo. 
439. 

656. Add. Annotation : — As to (4) Refd. Re 
Williams* Settlement, Williams Wynn v, 
Williams, [1022] 2 Ch. 750. 

661a. .] — Re LoNDRSBORounH 

(Earl), Spicer v. Londesborough (Earl), 
No. 652a, ante, 

671. Add. Annotation : — Refd. Re Williams’ Settle- 
ment. Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

680. Add. A7rnotaiio}f Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. 

696. Add. Annotations Apld. //c Lonriesborough 
Spicer v. l..ondesbon»iii 4 h, [1023 1 1 Ch. 500 
Refd. Kursell v. Timber Operators & Con- 
tractor (1920), 95 L. .1. K B. 569. 

711. Add, Annolaiian : — Consd. Rr [.ondeeborough, 
Spicer v, ixjndesborough, [1923] 1 Ch. .600. 

712. Add. Annotations : — Dlstd. Horlick ScuJIv» 
[1927] 2 Ch. 150. Refd. IJoyd- Jones v. 
Clark-Lloyd. [1919] 1 Ch. 424. 


PART IX. SECT. 2, SUB-SECT. 7. 

510 I. Mortgagee .] — The mtfree. of a 
term for years being in possession will, 
at the suit of the mtgor., be rcsti’uinod 
from felling: timber, altbougb he may 
have obtalnoct the consent of the 
reversioner. — Chisuolm v. Siikldon 
(1860), 1 Gr, 318.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— A. 

518 1. General ruZes. 1— Goulin v 
Caldwell (1867), 13 Or. 493.— CAN. 


PART IX. SECT. 2, SUB-SECT. 9.— B. 

528 I. Cannot enter 4b ctd trees .] — 
A landlord is not entitled to enter 
upon the holding of hJs tenant & cut 
down trees there without the tenant’s 
consent.— Kamalkrishn A Sanyal v. 
Madiiusudan Chaudhurt (1929), 
1. L. R. 67 Calc. 344.— IND. 


PART IX, SECT. 2. SUB-SECT. 9.— C 

555 ii. — — Lessee on wild or 
improved land.]— A ttorney -General 
OF Nova Scotia v. MoDouoall, [1930] 
2 D. L. R. 479.— CAN. 

• 0 . night to cut trees for securing 


prnptofde enpfUffunJ of la7id,] — \ tenant 
may have an Implied right to cut or 
destroy bush in order to obtain in a 
reaf-oiiable wav the protltable enjoy- 
ment of the land, in lieu of biiruliik 
or dosthjying the timber, may save it 
& soil it for his own l»encllt. Where, 
however, the cutting down of the 
timber is done for Uie purpose of 
making an Immediate profit out of the 
timber, & >vlthout any regard to the 
improvement of the land, there is no 
implied grant to the tenant to cut & 
sell the timber. 

In the absence of anv such grant, 
the property in the tirnoer when cut 
vests Immediately In the person en- 
titled to the first estate of inheritance 
In fee or In tall. — H irawanu v, 
Gardner, [I92fil N. Z. L. R. 48; 
m«d. on the facts, stth wow. Gardner 
V, Hirawanu, [1927] A. C. 388; 9:< 
L. J. P. C. 63; 136 L. T. 613; 40 
T. L. R. 198— N.Z. 

PART IX. SECT. 2, SUB-SECT. 10,- 
E. (a). 

6491. Tenant for life unimpeach- 
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able'- Trres taken rontpvisorily by 
overnilina avthturity, 1 - Held : the 

money given by way of eonipensaflon 
must be upplicMl by the trustees 
part of the oorT)Uh of th« estate,— 
Oauk & Roper a. Pioott A hp 
Tenner. ! 191 91 1 1. R. 23.- IR. 


PART IX. SECT. 2, SUB-SECT. 11. 

682 I, Rights iytier se — Cutting down 
trees .} — If one joint owner of land cuts 
timber on it adversely to his ou-tenant, 
they become Joint owners of the timber. 
The wrongful act of cutting does not 
divest the tenant of his interest in the 
property.— God A itD v. Tuck (1806), 
6 All. 370.-^AN. 


PART IX. SECT. 2, SUB-SECT. 16. 

tk. Purchaser under covenant to erect 
frame doodling.} — Held : entitLd, under 
the agreement for purchase, to take 
stauding trees to coiuploT^* the building, 
— Gibbons v. Kiddle, 11926] 3 D. L. K. 
76 ; 68 O. L. R. 627.— CAN, 



0am 786—810. English and Empibe Digest Supplement. 


736. Add. Ciiatio7i : — S'uh nom. Stewkusy v. 

Butler (1615), Moore, K. B.880 ; 72 E. R. 970. 
739. Add. Annoiaiioyifi : — to (1) R6f4. Joel v. 
luternatioRa] CircuB & Obrist-mas Pair (1920), 
124 L. T. 459; Cohen v. Roche (1926), 96 
L. J. K. B. 946 ; Kursell v. Timber Operators 
&; Contractors (1926), 96 L. J. K. B. 669 ; Re 
Wait, [1926] Oh. 962. As to (2) Held. 
Waimiha Sawmilling Co. t?. Waiono Timber 
Co., [1926] A. 0. 101. 

745. AM. Annotations : — Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 600. 
Reid. Kursell v. Timber Operators & Con- 
tractors (1926). 96 L. J. K. B. 669. 


769. Add. Annotation : — An to &) Reid* Ambatielos 
V. Anton Jurgens Margarine Works, [1922] 
2K. B. 186. 

781a. Exception of tlinber--Limitation on time for 
cutting.] — Eltj8 V. Noakes, [1932] 2 Oh, 
98, n. ; 101 L. J. Oh. 409, n. ; 147 L. T. 
453, n. 

808. Add. Annotation: — As to (1) Reid. Re Thel- 
luBson, Ex p. Abdy, [1919] 2 K. B. 736. 

810. AM. Annotations : — As to (2) Reid, Joel v. 
International Circus & Christmas Fair (1920), 
124 L. T. 459 ; Waimiha Sawmilling Co. v. 
Waiono Timber Co., [1926] A. C. 101. 


PART IX. SECT. 3. SUB-SECT, 3. 

736 ii. owner of real 

estate sold all the hemlock bark 
thereon : — Held: the purchaaep had 
a right to fell the trees.— Hatch v. 
Fick (1857), 5 Gr. 651. —CAN. 

PART IX. SECT. 4. SUB-SECT. 5. 

804 i. Contract to take timber by 
raiuation — Valuation by joint valuers — 
Sul)3egueni valuation by ‘valuers of 
vendor.] — Deft, agreed to purchase 
all merchantable timber whether 
“ standing or down on four lots 
belonging to pltf. at 37 per M.. deft, 
to do his own logging & take the timber 
off. After logging for two years, deft, 
decided to cease work & as some 
merchantable timber remained the 
parties agreed that two cruisers, one 
appointed by each party, should 
estimate the quantity left & deft, 
should pay plii. 37 per M. for what 
remained. The cruisers reported, but 
pltf. being dissatisfied with their 
finding, had two of his own cruisers 
to niake an estimate & they found that 
more than double the amount of 
merchantable tlmt»er remained. On 
examination, the joint cruisers admitted 
they did not cruise tw’o of the lots, os 
these lots bad been logged by deft.. & 
they concluded, without examination, 
there was no nicrchajitable timber 
there. Pltf.’s own cruisers repoi*lod 
that there were 80,000 feet of “ down ” 
timber on these two lots which wore 
merchantable. Pltf. ’s action to recover 
the value of the remaining timber as 
found by his own cruisers was dis- 
missed : — Held : the joint cruise was 
such a partial estimate c»f the remaining 
timber that if could not be rcjgardect 
as a cruise oonfcmplated by the parties, 
& it was not binding. — Heixsktij v. 
Nicola Pine Mills, Ltd. A Mc- 
DoroALL, [1928] 1 D. L. U. 93; 39 
B, C. P. 151.- CAN. 

807 Ii. Construciioti — Time for 

remoinl of tiinher.] — M. conveyed to B. 
all the timber on his land, with a right 
for B. at all reasonable times during 

years to enter & cut & remove 

same: — Held: the instniment did 
not convey to B. the fee simple In the 
standing timber, but only gave him 
the right to cut & remove it within 
a reasonable time.— B eati’T v. 
Mathewson (1908), 40 S. C. U. 557. — 
CAN. 

807 iii. Terms of “paywent.] 

— O^Brien V. Mackintosh (1903), 34 
S. C, R. 169.— CAN. 

810 il. Right a of jyurchascr.] — 

Under a contract for the sale by the 
owner of land of the timber growing on 
It, with ** the use of all roads & passes,” 
& jiomiisslon to erect saw’-mllls on the 
land, the purchaser was held not, 
entitled (a) to use a saw-mtll erected by 
him on the land for the purpose of 
manufacturing sleepers or brush -heads 
out of portion of the timber ; (b) to 
i*cunove the timber by a mode of 
traction which injured the roads 
through the land so as to render them 
incapaiile of use by the owner of the 
land ; (c) to hold sales of the timber by 
public auction on land ; (d) Uj 
leave timber or branches on the land 


longer than was reasonably nooeaeary. 
The purchaser under suoh a contract 
held entitled (a) to lay down & work a 
railway on the land for the purpose of 
rfimovlng the timber ; (b) to make 

gaps In walls & fences for the purpose 
of removing the timber, subject to the 
duty of restoring the walls & fences, — 
Hudd V. Kba, [19211 1 1. R. 223 ; affd., 
[19231 1 I. 11. 55.— IR. 

si. Sale of timJtyer — On land sold to 
third party — Failure to remove timber.] 
— Held : no action lay at the instance 
of the purchaser of the land against 
the purchaser of the timber for any 
supposed breach of duty in not remov- 
ing the timber, as the only ground of 
action was on the contract, which did 
not vest in the purchaser of the land. — 
Rae V. llANKiN (1844), 2 Kerr, 453. — 
CAN. 

am. SuhseQueni verbal agreement 

to let made timber remain on land — 
Validity.]— v. ScissoNS (1873), 
33 U. C. R. 21.5 .— can. 

jiy locatce — SubseguerU 

patent to third party — No reservation of 
timber .] — Langmaid v. Mickle (1888), 
16 O. R. 111.— CAN. 

tp. Before issue of patent.] 

— fjeld : the locatee was not, nor 
anyone claiming under him. after Its 
Issue, estoppea from denying the 
validity of the sale.— Chap. kw’ski v. 
Campbell (1898), 29 O. R. 343.— CAN. 

St. Effect of 31 Viet. 

c. 8 37 Viet. c. 23 (O.).}— HtJTcni.vsoN 

V. Beatty (1876), 40 U. C. H. 135.— 
CAN. 

8w. - — On limit — Duty of vendor to 
maintain title fur reasipnabU time for 
removal of timtter.] — Caine v, jiIohultz, 
[1927] 1 W. W, K. 600; 38 B. C. R. 
332.— CAN. 

sx. Accepted order for timber 

— Whether ‘property passes.] — B. drew 
an order on deft., a pond -keeper, 
in favour of R. for five hundred tons 
of pine timber, which deft, accepted 
& credited R. with the timber in 
account. It. afterwards assigned ail 
his property to pltf. Held : in the 
absence of any proof of title to the 
timber in B., or that he had delivered 
it to deft., or of any usage In the timber 
trade relative to such acceptances, no 
property vested in R. by the accept- 
ance In any specific five hundred tons 
of timber, & the action could not bo 
maintained. — P oij.ok v. Fishek (1849), 
6 N. B. R. (1 All.) 5)5.— CAN. 

sy. Non-jpaymeni of Crerwn dues 

— Right to damayes.] — Edseall v, 
Hameli. (1865). 16 C. P. 93.— CAN. 

g2. Right to cut timber during 

specified period — Time for removal 
extended — Interference by vendor ,] — 
Deft, having sold to pltfs. the right to 
cut & remove within two years the fir 
timber on a certain seotlon of land, & 
the time for the removal of the timber 
having been extended by a subsequent 
agreement Held : pltfs, were entitled 
to an injunction restraining deft, from 
Interfering, within said extended period, 
with the removal of the timber which 
pltfs. had cut prior to the expiration 
of the two years from the date of the 
original agreement. — Ridley & Rid- 

16 


L Barclay (B. CA [192814 D. L. R. 
79 ; [1928] 3 W. W. R. 62.— CAN. 

am. Value fixed on estimate of 

vendof*s agent— Deficiency in guantUy — 
Resdasion.] — Where an agreement for 
the purchase of timber llcenoes for a 
certain sum was found to have been 
arrived-at on the basis that the timber 
was being sold & bought at so much 
per thousand feet, & It was found that 
the purchaser had entered Into the 
agreement relying on estimates, ex- 
hibited by the vendors* agent, & made 
up by a firm of tlmber-cniisers employed 
by them, showing the total number of 
feet of timber covered by the licences, 
& It was, afterwards, established, by 
a cruise made for the purchaser, that 
there was a shortage of about one -third 
as between the actual quantity of 
timber & said estimates : — Held : the 

S urchaser was entitled, even though 
[\ere was no fraud, to rescission of the 
agreement. — Fitkukawa & Queen 
Charlotte Timber Holdino Co., 
Ltd. V. American Timber Holding 
Co., American Timber Holding Co. 
V. Fukukawa (B. C.). [1928] 3 D. L. R. 
44 ; [1928] 2 W. W. R. 37.— CAN. 

sb, Ascertainment of guuntity.y — 

Doucet V. Sydnev Lumbering <!Jo. 
(N. B.), [1928] 2 D. L. R. 513.— CAN. 

sc. -Sale of licence by holder — 

Title to cut all timber except that sold by 
purchaser — Effect of agremtcnl on third 
party without Tioficc.]— Where the 
holders of a licence for a Umber berth 
agreed l-o sell it subject Ui the con- 
dition that they were to retain title to 
all the lumber cut thereon except that 
sold He delivered by the pmxsha^era in 
the onllnary coui-se of the lattcr*s 
business, & they put the purcliasers In 
possession of the berth under cli'cura- 
stances which would lead all persons 
without knowledge of the terms of the 
agreement t-o assume that the pur- 
chasers were the owners of the lumlM>r : 
— Held : the vendors could not main- 
tain theli’ claim tp the cut lumber as 
against those who had innoocntly 
bought it for value from said pur- 
chasers oven though all the lumber so 
bought had not yet been delivered. — 
Canadian Credit Men’s Trust 
Assoon., Ijtd, V. Edmonton Lumber 
Co., Lid., [1930] 2 W. W. R. 97 ; sub 
nom. Bear Creek Lumber Co. v, 
Edmonton Lumber Co. & lioss 
Hmith Lumber Co., [1930] 3 D. L, B. 
406 ; 11 C. 13. R. 376.— CAN. 

td. Licence to cut timber — Whether 
interest in land — Statute of Frauds ,] — 
A licence to out a quantity of timber 
within certain prescribed limits, dt to 
remove the same, does not convey any 
interest in lands under Stat. Frauds, or 
give at^ property in the standing 
trees. — Kerb v. Connell (1836), Ber. 
28.3.— CAN, 

g0, Trees reserved in clearing 

land.] — Where a locatee of lands, in 
clearing a portion thereof, reserved 
twenty -six pine trees thereon, thinking 
that they would be useful for butldlng, 
but had previously erected a permanent 
houae 6t stable. put up fences, dc 
had enough timber left for building a 
bam without reserving these trees : — 
Held: by thus reserving these trees. 
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810a. Coiiflsoatioii by foreign State — Frustra- 
tlon.T—'By a contract the vendors agreed to 
sell h the purchasers to purchase the timber 
then standing uncut in a forest in the 
Bepublic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 
cuttinjg or disposing of the timber. Merchant- 
able timber was to mean & include all trunks 
& branches of trees not leas than six inches 
in diameter at a height of four feet from fche 
ground* The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
became annulled, & all the rights of vendors 
& purchasers in the forest & the timber 
became entirely confiscated : — Held : the 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, & the property in the timber had not 
passed, to the purchaser ; the performance 
of the contract was entirely frustrated by the 
act of the Latvian State, & the parties were 
released from it. — Kursell v. Timber 
Operators & Contractors, [1927] 1 K. B. 
298 ; 95 L. J. K. B. 669 ; 135 L. T. 223 ; 42 
T. L. R. 435, 0. A. 

814. Add. Arinofations : — Refd. Lloyd- Jones v. 
Olark-Lloyd, 1 Oh. 424; Horlick v. 

ScaUy, [1927] 2 Oh. 150. 

828. Add. Annotation: — Ae to (1) Refd. He 
Williams’ »SettIement, Williams Wynn v, 
Williams, [1922] 2 Oh, 750. 

842, Add. CUaiions L. T. 596 ; 62 Sol. Jo. 

716, 0. A. 

846a. S. P. Osborne v. Osborne {circa 1814), 
cited in 19 Ves. at p. 422 ; 34 E. R. at p. 
574, L. 0. 

Annotations : — Folld. Wlokbam v, Wickham (1815), 19 Ves. 

410. Reid. Tooker v. Aanesley (1832), 5 Sim. 235. 

851. Add. Annotations : — Refd. Lloyd- Jones v. 
Olark-Lloyd, [1919] 1 Oh. 424; Horlick v. 
Scully, [1927] 2 Oh, 150. 


866. Add. Annotation : — ^Refd. Horlick v. Scully, 
[1927] 2 Oh. 150. 

874. Add. Annotation : — Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Oh. 750. 

884a. 8. P. Matthew v. Grasse (16J3), as reported 
in 2 Bulst. 89 ; 80 B, R. 983. 

894a. Tenant for years unimpeachable 

for waste.] — Lessee for years sans waste 
cannot pull down trees that are a defence or 
ornament to the house. — London (Bp.) v. 
Web (1718), as reported in 1 P. Wms. 627 ; 
24 E. R. 501. 

Annotation : — ^Refd. Ohamberlayne v. Dummer (1792), 3 
Bro. 0. C. 649. 

928, Add. Annotation: — As to (1) & (2) Consd. 
Wheeler r. Keeble (1914), Ltd., [1920] 1 Oh. 
67. 

944a. Trees excepted.] — If a lessee cuts 

down the trees excepted out of his lease, the 
lessor shall have trespass vi et armis against 
him. — Percy’s Case (1609), 13 Co. Rep. 60 ; 
Ley, 20 ; 77 E. R. 1470. 

949. Add, Anyioiaiion : — ^Refd. Re Williams’ Settle- 
- ment, Williams Wynn v. Williams, [1922] 2 
Oh. 750. 

964a. .1 — ^Alderman v. Bannister (1826), 4 

L. J. 6. S. Oh. 126. 

970. Add. Annotations : — Consd. BaJdock r. West- 
minster City Council (1918), 88 L. J. K. B. 
502 ; Sheppard v. Glossop Oorpn., [1921] 
3 K. B. 132. Refd. Oldham c. Sheffield 
Oorpn. (1927), 136 L. T. 681 

970a. Omnibus company with right to cut 

trees — Injury to passenger.] — Where the 
route of an omnibus lies along a road lined 
by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger ’by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhanging. — Tuinder v. 
Great Western Ry. Co. (1919), 35 T. L. R. 
291. 


the locateo left them the property of the 
Crown. & a licencoe of timber under the 
Crown hod a right to out & remove 
them. — Parker v. Maxwell (1887), 
14 O. R. 239.— can. 

sf. Land subject of free grant — 

Interference vrith rights of patentee .] — 
Larrfield Lumber & Manufactukino 
Co. V . Shairp (1891), 19 S. 0. R. 667.— 
CAN. 

tg. liesernation of right to eu 

timoer for public works — Kailway .] — 
Pltf. held a llcenoe from the Crown 
under the Crown Lands' Act for the 

J uirpose of cutting timber on certain 
ands defined In the licence. In the 
said licence was a reservation to the 

S ubllo, with the permission of the 
town, to go In at any time on the 
said lands 8: out down timber for 
public works " : — Held : the inter- 
pretation of the words “ public works *’ 
or ** public purposes ** in tho Crown 
Lands' Act, or the instruments Issued 
under that Act. cannot be so construed 
as to be applicable to the building of a 
railroad.* —I'hillips v. Reid (1899), 
8 Nfld. L. R. 241.— NFLD. 

sh. Forfeiture for breaedi of 

cowmant — Waiver.] — A timber license 
over aai area in Newfoundland for 
nlnety-nlno years was issued In 1916 
under the loeal Crown Lands Act, 
1903, as amended In 1011, tho licensee 


agTeeing to pay an annual rent & 
royalties. The Lieenso provided that 
it was subject to the express condition 
that the licensee should om;t a saw 
mill t>r pulp factory to l»c comi>Ieted 
bv 1920 . also to the conditions of the 
Act, &: that if tho licensee should make 
default in perRjrmiiig “ any of tho 
conditions herein contained ” tho 
llomise should be null & void. t)ne of 
the conditions in the Act was that a 
license© was to work the licensed area 
in a bond fide manner, & operate the 
mill or factory erected. In each year ; 
but that condition was not set out in 
the Uoonse. The Act, as amended in 
1911 , provided for forfeiture only for 
non-payment of rent or royalties ; for 
any br^ch of the othiM* conditions the 
licensee was to be liable to a penalty 
not exceeding $ 10 , 090 , & a penalty not 
pxctieding $100 for every day the 
hretfcoh continued. By an amending 
Act of 1918 a breach of any condition 
was made a cau.se of forfeiture. The 
licensee & his assign did nothing under 
the license except to pay the rent. 
Rent paid in 1928 was accepted, but 
was rommod later. In 1930 the Crovm 
sued for a declaration that the license 
was null & void, or was forfeited, &: 
for penalties & damages : — Held : 
(J) the license was subsisting, because 
in) tho provlalou that upon relevant 
default ft was to be void was to bo 
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treated as making it merely voidable 
at the option of the Crown ; ib) the 
words “ conditions herein contained ” 
meumt the conditions set out, «Sc flid 
not include tho incorporated statutory 
conditions ; (c) tho comlltion set out 
as to t he erection of a mill or factory 
had been broken once & for all in 1920, 
& fe)rfcit.nn> on that account had been 
waived by the acceptancve of rent in 
1928, & there had nut boon any later 
ijreach of a condition for w-hlch there 
was a right of forfeiture, as the Act 
of 1918 applied only to licenses issued 
after it was passed ; (2) damages could 
not be recovered, as there was no 
contrac'tual obligation i)y the licensee 
to iKjrform tho conditions, nor dally 
penalties, as there was no continuing 
breach ; but, by agreement, the case 
should i>c remitted for the tHal ct. to 
deedde the amoimt of lump smn penalty 
to be imposed. — ,Tari)Ink r. A.-O, for 
Nevvfoitxbland, [1932] A. C. 275 ; 
101 L. .T. 1». C. 70 ; 146 L. T. .39,3 ; 48 
T. L. R. 109, P. C.— NFLD. 


PART IX. SECT. 9. SUB-SECT. 1. 

022 vi. .1 — Lawrence v. . 

(1851). 2 Gr. 8()1.— CAN. 

PART DC. SECT. 10, 

970 1. Read now “970b 1.** 

970 U. Read now “ 970b U.** 
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970b. Overhanging trees.] — Deft, was pos- 
sessed of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.^s vehicle then 
passing, & caused damage. Neither dolt, 
nor his servants knew that the bough was 
dangerous, Sc the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection ; — Held : deft, was not 
liable, as the mere fact that the tree overhung 


the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, Sc there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a proper inspection, that 
nature could no longer be relied upon to 
support it. — Noblb) v. Habhisoi^, [1926] 2 
K. B. 332 ; 95 L. J. K. B. 813 ; 135 L. T. 
325 ; 90 J. P. 188 ; 42 T. L. R. 518 ; 70 
Sol. Jo. 691, D. C. 


Part X. — Fertilisers, Feeding Stuffs and Seeds. 

Notk.- ‘Fertilisera <&: Feeding Stuffs Act, 1906 (c. 27), loas repealed by Fertilisers dt Feeding Stuffs Act, 

1926 (c. 45). 


971a. Feeding stuffs— Act of 1906, s. 1 (4).] — In 
Sept. 1922, pltf., a pig-kooper, saw defts.* 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. Od. a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. Sc fed five pigs 
with it successfully from Sept. 1922 to .tan. 
1923, when the pigs became ill Sc four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 
with dust & dirt Sc other odds & ends & 
string : — Held : the words ** on the sale of 
any article ” in the above sub-sect, were 
wide enough to cover the sale of these bakery 
sweepings ; the effect of the sub-sect, was 
to pub the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a fecial con- 
tract made for that purpose. — Pulling v, 
Lidbetter, Ltd., [1924] 2 K. B. 114; 93 
L. J. K. B. 542 ; 131 L. T. 119 ; 88 J. P. 83 ; 
68 Sol. ,Jo. 615 ; 22 L. O. R, 450, 0. A. 

973. Add. Annotation : — Refd. Anderson v. Daniel 
(1923), 130 L. T. 418. 

974a. .] — ^A seller who in fact 

delivers a false invoice commits an offence 
under sect. 6 (1 ) (5) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
an invoice or not. — Harvey Sc Co. v. Here- 
fordshire County Council, [1920] 2 K. B. 
395 ; 89 L. J. K. B. 001 ; 123 L. T. 428 ; 84 
J. P. 195 ; 18 L. G. R. 470, D. C. 

975a. Sending of sample to seUer — Act of 

1906, s. 3 (3).J — It is a condition precedent 
-to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall iiave been 
sent to the seller. — Vaughan v. Grindbll, 
[1921 ] 3 K. B. 412 ; 91 L. J. K. B. 141 ; 125 
L. T. 315 ; 85 J. P. 199 ; 19 L. G. R. 416 ; 
27 Cox, C. C. 5, D. C. 

977. Add. Annotation :—As to (2) Refd. Harvey v. 
Herefordshire County Council, [1920] 2 K. B. 
395. 

978a. Effect of — ** Reasonable excuse.*n~^ 

(1 ) As the object of the Act of 1 906 in requiring 


the vendor to give the statutory invoice Sc 
imposing on him a penalty in the event of 
his default is to protect the purchasers of 
fei'tilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal Sc preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
so expensive a process as to make it impossible 
to sell it after analysis at a profft, affords no 
“ reasonable excuse ” within sect. 0 (1), for 
omitting to give the invoice required by the 
Act. Semble : neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
expression “ without prejudice to any civil 
liability*’ in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the 
purchaser. — Anderson, Ltd. v. Daniel, 
[1921] 1 K. B. 138 ; 93 L. J. K. B. 97 ; 130 
L. T. 418 ; 88 J. P. 53 ; 40 T. L. R. 61; 68 
Sol. Jo. 274 ; 22 L. G. R. 49, C. A. 

Annotation : — As to (2) Consd. Pullmg v. Lldbotter (1924), 
93 L. J. K. B. 542. 

978b. Fertilizers Sc Feeding Stuffs Act, 1926 
(c. 45) — Implied warranty of fitness— Sale for 
purpose of resale.] — Pltfs. bought from defts., 
both being cattle food merchants, a quantity 
of linseed cake. Defts. sold in their own 
name, but they w^ere in fact acting in the 
transaction as brokers for a bank to whom 
the goods had been hypothecated as security 
for certain bills of exchange which had been 
refused acceptance by the drawees. The 
sale note stated {inter alia) that the cake was 
sold tel quel” & that the analysis, for which 
defts. said they accepted no responsibility, 
showed that the cake was “ castor free.” 
Pltfs. resold portions of the cake to their 
customers os food for cattle. It then 
appeared on further analysis that portions 
of the cake contained castor seed, a con- 
stituent injurious to cattle ; and in fact 
cattle which were fed on some of the cake 
were injured. Claims wesre thereupon made 
upon pltfs. by their purchasers in respect of 
the damage so caused to their cattle, & pltfs. 
then claimed damages from defts., including 
in their claim the amounts they had to pay 
to the sub-purchasers; — Held: (1) the sale 
of the cake by defts. to pltfs. was a sale for 
use as food for cattle, within sect. 2 (2) of 
above Act, notwithstanding that pltfs. them- 



VoL IL— Agriculture. Cases 978b— 976b. 


selves did not intend to use the cake for that 
purpose but intended to resell it to those 
who would so use it ; (2) the sale, though in 
fact effected by defts, on behalf of the bank, 
was not a sale “ in exercise of a statutory 
power to enforce a right or to satisfy a claim 
or lien,’* within sect. 24 of above Act, so as 
to be exempt from the operation of the Act ; 
(3) pltfs. were entitled to damages from 
defts. for the breach of the statutory war- 
ranty, & were entitled to include in those 
damages the amounts they were liable to pay 
to their sub-purchasers. — Dobell (G. C.) & 
Co., Ltd. v. Barber Sd Garratt, [1931] 1 
K. B. 219 ; 100 L. J. K. B. 66 ; 144 L. T. 


266 ; 47 T. L. R. 66 ; 74 Sol. Jo. 836 ; 36 
Com. Cas. 87, C. A. 

978c. Sale to satisfy lien.] — Dobell 

(0. G.) & Co., Ltd. v. Barber Garratt, 
No. 978b, ayite, 

978d. Measure of damages for 

breach — Sale for purpose of resale to know- 
ledge of vendor.]— 'Dobell (C. G.) & Co., 
Ltd. V. Barber & Garratt, No. 978b, ante. 

979. Add. Annotations : — Consd. Pontardawe R. C. 
V. Moore Gwyn, [1929] 1 Ch. 656. Refd. 
Sbearn v. Prentice (1918), 88 L. .1. K. B. 
422 ; Edwards v. Birmingham Navigations, 
[1924] 1 K. B. 341. 


Part XI.— Miscellaneous. 


Sect. 11.— AGRICULTURAL CREDITS. 

See Agricultural Credits Act, 1928 (c. 43). 

979a. Restrictions on enforcement of charge — 
When charge enforced.}— A bank, having 
advanced money to a farmer on an agri- 
cultural charge within Agricultural Credits 
Act, 1928 (c. 43), in the year 1930 called in 
the money & threatened a sale, but did not 
until after Jan. 1, 1931, appoint an agent for 
sale or proceed to a sale : — Held : the bank’s 
charge was not enforced until after Jan. 1, 
1931, & accordingly the restrictive provisions 
of Amcultural Credits Act, 1928 (c. 43), s. 12. 
which applied only until Jan. 1, 1931, did 
not govern the case, & the bank was therefore 
entitled to retain out of the proceeds of sale 
the whole amount of its debt without regard 
to those restrictive provisions. — Re Jones 
(John), Ex p. National Provincial Bank, 
[1932] 1 Ch. 548 ; 147 L. T. 60 ; sub 7iom. 
Re Jones, National Provincial Bank v. 
Official Receiver, 101 L. J. Oh. 173 ; 76 
Sol. Jo. Ill ; [1931] B. & C. R. 132, D. C. 


Sect. 12.— AGRICULTURAL MARKETING. 

See Agricultural Marketing Act, 1931 (c. 42). 

979b. Validity of Scheme — ^Power to. “buy’’ 
product — What amounts to purchase.] — ^Agri- 
cultural Marketing Act, 1931 (c. 42), pro- 
vides that schemes may be framed & boards 
constituted for the marketing & disposal of 
agricultural produce, &, by sect. 5, a scheme 
may empower the board “ to buy the regu- 
lated product, to produce stich commodities 
from that product as may be specified in the 
scheme, & to sell, grade, pack, store, adapt 
for sale, insure, advertise & transpoi’t the 
regulated product.” A board elected by hop 
growers framed a scheme by which all hops 
were to be sold tlirough their agency, 
after paying expenses, etc., the money so 
received was to be pooled & divided amongst 
the growers according to the value of the 
produce taken from each one : — Held : 
altliough the 1931 Act authorised the board 
to “ buy ” the regiilat^ed product, the taking, 
pooling, sale & division constituted what in 
fact was a purchase from the producer Sc a 
sale on lus behalf, & the scheme was therefore 
not an infringement of tlie terms of the Act. — 
R. V. Minister of Agriculture Fisheries, 
Ex p. Berry (1932), 101 Ti. J. K. B. 661 ; 
147 L. T. 326 ; 90 J. P. 447 ; 48 T. L. R. 
572 ; 30 T.. G. R. 333, 0. A. 


PART XL SECT. 10. 

0 i. Under licence — Under Fared 

Act,] — A.-G. FOR British Columbia v. 
Robrbtson. ll»24J 1 D. L. R. 1090 ; 
11924] 1 VV. W. R. 115j: 33 B. C. R. 
325.— CAN. 


hi. RiyM of Crown to me for 

expenses .] — The Crown in the riffht of 
the Dominion may sue under Forutit 
Act, R.S.B.a, 1924 (c. 93), k. ] 14. to 
recover expeunee incurred by oilicials 


of the Dominion Forotil Brancu in con- 
trolling & exlinguiBliing a Ore on 
deft/t= property. — K. v. Svvanstro.\i, 
11925] 3 D. L. R. 79 ; [1925] 1 W. W. IL 
713.— CAN. 


AIR COUNCIL. 

See Public Authorities. 


AIR FORCES. 

See Royal Forces. 


AIR NAVIGATION. 

See Street and Aerial Traffic. 
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ALIENS. 


Part I. — What Constitutes Alienage. 

Note.- 1914 Act wm amended hy Britwh Nafionaliiy d: Status of Aliens 1918 (c. 38) 

1922 (e. 44 ). 


1. Add. Annotations: — Consd. Markwald t?. 
A.-G., [1920] 1 Ch. 348. Refd. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. Mentd. The 
Tervaete (1922), 128 L. T. 176. 

13. Add. Annotation : — As to (2) Refd. .Tohn* 
stone V. Pedlar, [1921] 2 A. C. 262. 

13a. .] — By an Order in Council made 

on Nov. 5, 1914, Cyprus was-anuexed, & by a 
Proclamation made thereunder on 3, 

1915, revoking an earlier I^oclamation, it was 
provided that all Ottoman subjects, resident 
in Cyprus on Nov. 5, 1914, have become 
British subjects.” An amending Order in 
Council made on Nov. 27, 1917, after reciting 
that doubts had arisen as to the effect of the 
Order & the proper interpretation of the 
Proclamation, ordered that the following 
persons {inter alios) should be deemed to have 
become British subjects by virtue thereof : 
“ any Ottoman subject who was ordinarily 
resident & actually present in Cyprus on 
Nov. 6, 1914.” Resp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1913. In Dec. 1913, he went to 
Cyprus, & after three or four months brought 
his family there. He rented a house in 
Cyprus monthly, & while there discontinued 
his business in Cairo. He was present in 
Cyprus on Nov. 6, 1914, & remained there 
until Oct. 1915, when he returned to Cairo, 
his family following in December. He re- 
ceived a passport describing him as a British 
subject, & was so registered at the British 
Consulate at (.’airo, but after annual renewals 
registration was refused in 1919. He sued 
for a declaration that he was entitled to regis- 
tration: — Held: if there were any difference 
betyreen “ resident ” & ” ordinarily resident ” 
the latter became the test by virtue of the 
interpretative Order of 1917 ; but on the 
facts resp. was both ” resident ” & 

“ ordinarily resident ” in Cyprus on Nov. 6, 
1914, whether or not Cyprus was then his 
domicil ; & whatever may have been his 

motive for going there, he was a British 
subject by virtue of the Order in Council. — 
Gout v. Ci>utian, [1922] 1 A. O, 105 ; 91 
L. J. P. C. 18 ; 38 T. U R. 100 ; sub nom. 
Gout v. Cimittan, Cimitian v. Gout, 12G 
L. T. 293, P. C. 


14. Add, Annotations : — Refd. Markwald v, A.-G., 
[1920] 1 Oh. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

20. Annotations : — For ** Be Goodman’s Trust 
(1881), 7 Ch. D. 206 ” read “ Goodman’s 
Trust (1881), 17 Ch. D. 266.” ' 

29. Add. Citation : — 25 Cox, C. C. 622, D. 0. 

43. Add. AnnotaHom : — ^Refd. Be Annesley, 

Davidson v. Annesley, [1926] Ch. 692 ; 
Ross, Ross V. Waterfield (1929), 46 T. L. R. 
61 ; Be Askew, Marjoribanks v. Askew’, [1930] 
2 Ch. 259. 

49a. Under Treaties of Peace & consequent 
Orders — Who is foreign national — “ Stateless 
person ** — Denationalised German.] — (1 ) Pltf. 
having lost Prussian nationoli^ in 1896, & 
not acquired nationality of a German State 
or other nationality: — Held: he was not a 
German national within Pt'ace Treaty of 
Versailles, Part X., s. 4, or Treaty of Peace 
Order, 1919. 

(2) Statelessness is not unrecognised by the 
municipal law of this country. 

(3) Whether a man is a German national or 
not must bo decided by German municipal 
law not by English municipal law. — 
Stoeck V. PuBUC Tiiustee, [1921] 2 Ch. 07 ; 
90 L. .1. Ch. 386 ; 125 L. T. 851 ; 37 T. Ti. R. 
660 ; 65 Sol. Jo. 605. 

AnruMipnfi : — As to (3) Folld. Re Chamberlain’s Sottlint., 
Chamberlain v. Chamberlain, [1921] 2 Ch. 533. OenercUly^ 
Reid. Kramer v. A.-G., [19231 A. C. 628. 

49b. Burden of proof.] — (1) In 

1893 pltfs. were admittedly German nationals, 
tt on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft, was 
in possession of their London property as 
custodian. In an action to obtain release 
of their property : — Held : the onus was on 
pltfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft, to disprove it. 

Pltfs. had left their birthplace, Idar, in 
the district of Birkonfeld, about 1893, & 
with the exception of short annual visits to 
their mother, in the case of one, six weeks* 
military training in 1890, they had resided 
uninterruptedly out of Germany from 1893 


PART l. SECT. 1. 

1 ill, Dirih in Native Indian 

Utaie.) — The subject of a Native lodian 
State is an alien. — M ahomei> & Son 
r. IMMIOKANI’K Aiteal Boaud (1918), 
38 N L. R. 7.— S. AF. 

10 Iv. .] — Applt., who was 

by birth a Bavarian subject, in 1881 
became a burgher of the Orange Free 
State, but. In 1 SsH left t.b*' Free state & 
did not return before 1902. at which 
date he was resident in, but not a 
bursrher of, the Transvaal. Under the 
Orangre Free State Constitution of 
1878 Free State buri^hership w-as lost 
by residence abroad for more than two 
years : — Held : as at the time of the 
annexation of the Orangre Free State 


Sc Transvaal in 1902 applt. did not 
become a British subject either as 
bclncr r biirarher of the Orarufo Free 
State or as a resident in the Transvaal, 
he was by inference still a Bavarian 
subject. — Wolff t>. TtiE Tbeahubv, 

1 [1919J App. Ih, 336.— S. AF. 


PART 1. SECT. 8. 

49a i. Under Treaties of Peace db 
consequent Orders — Whf) is foreign 
natvmat — “ Stateless person ” — Dena- 
tionalisfd German .] — Paulk Y v. Cus- 
todian, [19221 App. D. 161.— 8 AF. 

sa. American domicile — When Irish 
Free Stair est.abliBf^d,\ — Held: fis S. 
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was admittedly domiciled In the United 
States of America on Doc. C, 1922, the 
date of the comlntf into oj>eration of 
the Constitution of the Irish J’reo State, 
be was not one of the original citisens 
of the Irish FYeo State, having regard 
to Art. 3 of that Constitution ; &, 
InasTimch as the law with reference 
to the fiitme acquisition of cithsenshlp 
oontcmphxted by the said Article has 
not yet been enacted, S. did not at any 
subsequent period become a dtlzcu 
of the Irish Free State. Further, S. 
was not a British subject, as he ceased 
to 1)0 such by sect. 0 of Naturalisation 
Act, 1870 ( 0 . 14), when he become 
naturalised os a citizen of the United 
States of America. — Bbadpibld v. 
8w ANTON, [1931 1 1. R. 446. — IB. 
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to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, wheiY^ accord- 
ing to the police register entries. If genuine, 
they were registered as stateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 1928, the Birken- 
feld Oovt. after inquiry as to the period of 
pltfs.' absence from Germany, A; as to their 
German visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years* ** uninterrupted ** 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Cts. which, in considering 
whether German visits break the ten years’ 
period, look to the number, length, puriK)se 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period : — Held : (2) the certificates, 
which were admittedly only primd facie 
evidence & open to review in any German 
ct., wore not conclusive in an English ct., & 
the onus was on pltfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid ; (4) even if the 

Administrative Ct. view was right, pltfs. bad 
failed to satisfy the English ct. that an 
Administrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1916 1921, & previous false 

statements as to their German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by unquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920. — Habn v. 
Public Tbustee, [1925] Ch. 715 ; 95 I>. J. Ch. 
9; 133 L. T. 718; 14 T. L. R. 580; 69 Sol. 
Jo. 824 

, British subject marrying German 

— & naturalised as German during war.] — 

By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees op trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, “ or until some event shall 
happen . . . whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons or corpn.,” & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other aJter-taken 
wife & his issue & the persons interested 
for the time being under the ulterior trusts, 
&, subject thereto, were directed to hold the 
capital A; income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. H. was born in England of English 
parents but had resided in Germany since 
1906 & had been twice married there to 
German wives. During the war, on Aug. 8, 
1910, he obtained a ceHifioate of naturalisa- , 
tion as a German. In these circumstances 
a summons was taken out by the trustees 
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to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question, arose as 
to the income before Nov. 4, 1915, which had 
been paid over to H.’s agent ; — Held: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national ; (2) H.’s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees* hands from 
Nov. 4, 1915, to Jan. 10, 1920, must 
be paid to the custodian ; (3) as the question 
raised was one that might affect a large 
section of the British public the A.-G. was a 
proper party to the proceedings . — Re Cham- 
berlain’s Settlement, Chamberlain v. 
Chamberlain, [1921] 2 Ch. 533 ; 91 L. J. Ch. 
34 ; 126 L. T. 52 ; 37 T. L. R. 906 ; 66 Sol. 
Jo. (W. R.) 3. 

Annoiaiion : — As to (1) Apprvd. Fasbeador v. A.-G., Kramer 
V. A.-G., [19223 2 Ch. H60. 

49cl. .] — A British-bom woman, 

between the date of the signing of the Peace 
Treaty between England & Germany & the 
date of its coming into force, went to Germany 
& there married a German subject. At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
limited co. : — Held : under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
s. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her 'British nationality & became a 
German national, so that her shares wore 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. I (xvi). — Fasbender 
V. A.-G., Kramer v. A.-G., [1922] 2 Ch. 850 ; 
91 L. J. Ch. 791 ; 128 L. T. 85 ; 38 T. L. R. 
852 ; 66 Sol. Jo. 709, C. A. 

Annotation : — Reid. Re Rush, Warrer. Rush. [1923] 1 Ch. 56. 

49e, Dual nationality.] — K ramer v. 

A.-G., No. 21 5j, post. 

49f. Austrian acquiring new nation- 

ality.] — An Austrian granted citizensliip of 
the Czechoslovakian Republic after the 
disruption of the Austrian Empire, but 
before July 16, 1920, the date when the 
3'’reaty of Peace between the Allied & 
Associated Powers & Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty. — Rothschild v, Austrian Pro- 
perty Administrator, [1928] 2 Ch. 642 ; 
93 L. J. Ch. 508 ; 130 L. T. 175 ; 68 Sol. Jo. 
40. 

AnnotaiUyna .'—FoUd. Bohemian Union Bank r. Austrian 
Property AdiuInJj^tpator, [19271 2 Ch. 175. Consd. QroedeJ 
V, Hungarian Property Administrator (1927), 44 T. L. R. 
05. 

49 g, Czechoslovakian corporation.]— 

Under the Treaty of St. Germain, which 
came into force on July 10, 1920, a Czecho- 



Cases 48gr — 66a. English and Empire Digest Supplement. 


Slovakian oorpn., as well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, & the property of such a corpn. 
witliin the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix). — Bohemian Union 
Bank v. Austrian Property Administra- 
tor, [1927] 2 Oh. 175 ; 96 L. J. Oh. 365 ; 137 
L. T. 271 ; 43 T. L. R. 350 ; 71 Sol. Jo. 431. 

49h. Hungarian.] — (1) The expression 

** nationals of the former Kingdom of 
Hungary in Treaty of Peace (Hungary) 
Order, 1921, s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that he is not 
satished that a national of the former King- 
dom of Hungary has acquired ipso facto in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator & investigate the question anew. — 
Groedel V, Hungarian Property Adminis- 
trator (1927), 44 T. L. R. 05. 

49 J. By what law decided.] — Stoeck v. 

Public Trustee, No. 49a, aitie. 

49]. .] — Re (chamberlain's 

SE'fTLEMBNT, CHAMBERLAIN V. CHAMBERLAIN, 

No. 49c, ante, 

49k. Decision of administrator — Whether 

Anal.] — By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian | 
Empii*e, but it was provided that “ persons 
who within six months of the coming into 
force of the present Treaty show that they 
have acquired ipso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power . . . will not be considered 
as nationals of the former Austrian Empire 


within the meaning of this paragraph. 
The annex to arts. 249 & 260 sanctioned the 
imposition of a charge on such property, 
rights or interests, 248 to 262 with 

their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 (i) 
of the Order given full effect as law. By 
art. 1 (ix), the charge was imposed on all 
property, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that “ for the purposes of the fore- 
going provisions of this Order but not 
including the schedule therein referred to 
. . . the expression ‘ national of the former 
Austrian Empire,’ does not include persons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Aasociated 
Power ” : — Held : where the administrator 
had decided that he was not satisffed that 
pltf., who was originally a national of the 
former Austrian Empire, had acquired ipso 
facto the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he has “ shown 
that he has acquired ipso facto in accordance 
with the Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire witliin the 
Treaty & the Treaty of Peace Order, & that 
his property, rights & interests in His 
Majesty’s Dominions are not subject to be 
charged under the Treaty & the Treaty of 
Peace Order,” go behind the decision of the 
administrator & investigate independently 
the question of nation^ity. — Rritzes De 
Makienwert IK Austrian Property Ad- 
ministrator, [1924] 2 Ch. 282 ; 93 L. .7. Oh. 
587 ; 132 L. T. 42 , 40 T. 1.. R. 698 ; 68 Sol. 
Jo. 644, 0. A. 

Annotations FoUii* Groodel v. Hungarian Property Ad- 
ministrator (ie27), 44 T. L. K. 65. Held. Groebol t>. Huxi- 
gariem Property AdiuiniRtrator (1925), 70 Sol. Jo. 345. 

491. ,1 — Groedel v. Hun- 

garian Property Administrator, No. 49h, 
ante. 


Part II. — Rights, Liabilities, and Disabilities of Aliens in 

Time of Peace. 


60. Add, Annotaiimi : — Refd. The Wilhelmina, 
[1923] P. IJ2. 

61. Add, Annotation: — Refd. Jolmstone v. Ped- 
lar, [1921] 2 A. C. 262. 

63. Add, Annotationa : — Refd. Rodriguez v, 
Speyer, [1919] A. C, 69 ; Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 

65a. Detention of property — Ratification by 

Crown — Citizen of friendly State personally 
hostile to Crown.] — (1) It is not a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom 
against an officer of the Crown in respect of 


the wrongful seizure & dot^ention of the alien’s 
property that the seizure & detention have 
been adopted & ratified by the Crown as an 
act of State. 

Pltf., who was bom in Ireland, having 
become a naturalised American citizen, 
returned to Ireland in 1916 & took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in illegal drilling, 
on being arrested in Ireland, a sum of 
money was found upon him, which was 
taken & detained by the police authorities, 
the seizure & detention being subsequently 
ratified by the Chief Secretary for Ireland. 


49 ii. By what law de- 

cided,l — QueBtloDB of nationality must 
be determined by the muniolpal law 
of the country concerned. — I^aulet 
V, Cusi’ODiAN, 119221 App. D. 161.— 
S. AF. 


PART IL SECT. 2, SUB-SECT. 1. 

sa. Non-resident alien — Lcaee to sue 
in formd 2muperis,]—The Supremo Ct. 
of Alberta haa jurisdiction to grant 


leave to a non-resident alien to sue in 
fortnd pauperis, — Auoubtino v, Cana- 
dian North- Wkstern Rv. Co. (Alta.), 
4 D. L. R. 609 ; {1927 ] 3 
R. 321.— CAN. 
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In an action by pltf. against the Chief Comr. 
pf the Police for the recovery of the money, 
deft, pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State ; — Held : the plea 
was bad & pltf. was entitled to judgment. 

(2) Sernble: the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection. — J ohnstone v. Pedlar, 
[1921] 2 A. C. 262 ; 90 L. J. P. C. 181 ; 125 
L. T, 809; 37 T. L. P. 870; 65 Sol. .To. 
679 ; 27 Cox, C. 0. 68, H. L. 

Annotation:-- jls to (1) Refd. Conimorclal & Bstatea Co. of 
Egypt V. Board of Trade, [1925] 1 K. B. 271. 

70. Add, Annotaiion : — Refd. Rodriguez v, 
Speyer, [1919] A. C. 59. 

79. Add, Annotation: — Folid. Falcon v. Famous 
Players Film Co., [192H] 2 K. B. 474. 

82 . Add. Annotation ; — Refd. Behnke v, Bede 
Shipping Co., [1927] 1 K. B. 649. 

85 . Add, Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

94. Add, Annotation : — Dbtd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. i 

96. To the cross-reference after this case to | 
Copyriglit Act, 1911 (c. 40). add “ <fe, generally, 
Copyright, Vol. XIIT., pp. 180-182.” 

114. Add. Annoiaiions : — Consd. Re Lyne’s Settle- , 
raent Trusts, Re Gibbs, Lyne v, Gibbs. I 
[19191 1 Cb 80. Refd. Re Berchtold, Bcrch- i 
told V. Capron, [1923] 1 Ch. 192. j 

116. Add. Citations: — Sty. 20, 40, 75 ; 1 Roll. 
Abr. 10b. 

Add. Annotations: — As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79; 
Barrow v, Wadkin (1858), 27 T.. J. Ch. 129. 
Refd. A.-G. V, Sands (1670), Freem. Ch. 129 ; . 
A.-G. V, Duplessis (1752), Park. 144 : Burgess | 
v, Wheate, A.-G. v. Wheate (1759), 1 Eden, ‘ 
177 ; Rittson v, Stordy (1855), 3 Sm, & G. 
230 ; Sharp v, St. Sauveur (1871), 7 Ch. App. 


343. As to (2) Refd. Burgess v, Wheate, 
A.-G. V, Wheate (1759), 1 Eden, 177. 

119a. .] — A devise of land to 

trustees, upon trust to sell & invest the 
proceeds in the public funds upon trust for 
persons some of whom were aliens : — Held : 
the aliens did not take any interest or estate 
which the Crown could lay claim to. — De 
Hourmelin v, Sheldon, De Hourmelin v, 
A.-G. (1839), 4 Jur. 116. 

140a. Member of Stock Exchange.] — By the rules 
of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
rovides that the committee shall on the 
rst Monday in March proceed (inter alia) to 
elect such members as they shall deem 
eligible to be membei'S of the Stock Exclxange 
during the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
A])plt. impeached this decision on the ground 
that the committee had acted arbitrarily &, 
capriciously & had been influenced by 
irrelevant considerations : — Held : the de- 
cision of the committee hod proceeded solely 
upon the ground of applt. ’s enemy birth, & 
before deeming him ineligible for re-election 
on that ground he had been given an oppor* 
iunity of being hoard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision. — Weinbjcrger v, Inolis. [1919] 
A. C. 606 ; 88 L. J. Ch. 287 ; 121 I.. T. 65 ; 
35 T. L. R. 399 ; 63 Sol. Jo. 461, H. L. 

Annotation: — Refd. Cookson i\ Harowood (I9rj2), 14() L. T. 

550 . 11 . 

See, further, Stock Exchange. 


Part III. — Aliens in Time of War. 


144. Add, Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

146. Add, Annotation : — Refd. Central India Min- 
ing Co. V, Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

166. Add, Annotation : — Apld. Re Sutherland, 
Bechoff V. Bubna (1921), 65 Sol. Jo. 513. 


156a. .] — A man who, having a business 

& commercial domicil in a neutral country, 
returns to his enemy country of origin ^ 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicU of residence so far as he is able, 


PART II. SECT. 7. SUB-SECT. 2. 

129 L Riahi to hold <£> dispose — Law 3 
of 1885^ — Act 36 of 1908 — Company with 
Asiatic shareholders .] — Law 3 of 1885 
8i Act 35 of 1908 do not apply to Joint 
stock cos., even though their shares are 
hold bv Asiatics. — Dadoo v. Kruoebs- 
DORP, [19201 App. D. 530.— S. AF. 

PART II. SECT. 8. 

1321. Civil office of trust — Toum 
inspector .] — The office of town In- 
appotor is one of trust which an alien 
is inoliffible to hold. — R. v. Hbiguton 
(1) (19l2). 69 D. L. R. 386 ; 55 N. S. R. 
(O. & R.) 512.— CAN. 


132 ii. 8. P. IL V. HEioirroN (2) 
(1022), U9 D. L. H. 396 ; 66 N. S. U 
(G. & R.) 627.— CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

151 Ii. — The subject of 

an alien State at war with His Majesty, 
who resides in the province of Quebec 
& has submitted to the laws of that 
country. Is not an alien onoray. — 
Kaousz V. Montreal Harbour Comiw. 
(1910), 18 Q. P. R. 98 ; Q. R. 26 K. B. 
87.— CAN. 

155 1. Place of residence <t 

carryino on trade,] — ** Enemy " means 

23 


a person, of whatever nationality, who 
resides or carries on business in enemy 
territo^. — L ampel v. Berger (1917), 
40 O. L. R. 165; 38 D. L. R. 47.— 
CAN, 


155 U. .] — The question 

whether a person is an alien enemy is 
determined not by his nationality, but 
by the plaee where he resides or 
carries on business. — Revenltow- 
Crimintl V, Streamstown Rural 
Municipality, No. 511, [19171 3 
W. W. R. 546; 37 D. L. R 394 ; 
atfd., [1920] 1 W. W. R. 578 ; 52 

D. L. R. 206 ; 16 Altu. L. H. 204.— 
CAN. 



Oases 166a— 19ea. English and Empire Digest Supplement. 


cazmot be considered anything but an enemy, 
& his business is an enemy firm & the assets 
ore enemy property.— The Antwbkpbn, 
[1919] P. 262, n. ; 80 L. J. P. 26, n. 

166b, •] — An action was brought to 

recover a debt by a firm consistii^ of two 
French subjects & a German subject, & a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pltf. : — Held : as the German subject was 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
— Re Sutherland (Duchess), Bechopp & 
Co. V. Bubna (1921), 65 Sol. Jo. 613. 

167. Add. AnnotcUiona Re Sutherland, 

Bechoff V. Bubna (1921), 65 Sol. Jo. 613.* 
Mentd. Re Ferdinand, Ex -Tsar of Bulgaria, 
[1921] 1 Ch. 107 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

161. Citation .-—For “ [1916] A. 0. 421 ^ read 
“ [1916] 1 A. 0. 421.” 

Add. Annotation : — As fo (1) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 67. 

162. Add. Annotations: — As to (1) Consd. Stoeck 
V. Public Trustee. [1921 J 2 Ch. 67. • As to (2) 
Refd. Stoeck v. Public Trustee, [1921 ] 2 Ch. 67. 

163. Add. Annotation : — Refd. Re Sutherland, 
Bechoflf V. Bubna (1921), 65 Sol. Jo. 513. 

166. Add. Citation : — avbsequent proceedings (1921), 
65 Sol. Jo. 513. 

168. Add. Citation 1 Br. & Col. Pr. Cas. 605. 
183. Add. Annotation : — Refd. The Liitzow, [1918] 

A. C. 435. 

187. Add. Annotaiio'ns : — Consd. Bodriguez v. 
Speyer, [1919] A. C. 59. Refd. Ertel Bieber 
V. Kio Tinto Co., etc., [1918] A. C. 260 ; Re 
Badische Co., Bayer Co., etc., [1921 ] 2 Ch. 331. 
189. Add. Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. C. 69. 

192. Add. Annotation : — Refd. Rodriguez v. 

Speyer. [1919] A. C. 59. 

196. Add. Annotations: — As to (1) Consd. The 
Poona (1916), 84 L. J. P. 150; The St, 
Tudno, [1916] P. 291 ; Re Uilckes, Rx p. 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48 ; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Russian (Commercial & Industrial 
Bank v. Oomptoir d’Escompte de Mulhouse, 
[1923] 2 K. B. 630. Refd. R. v. L. C. C., 
Fx p. London & Provincial Electric Theatres, 
[1915] 2 K. B. 466 ; Clapham S.S. Co. v. 
Handels-en -Transport- MaatschappiJ V ulcaan 
of Rotterdam, [1917] 2 K. B. 639 ; Oontinho 
Caro V. Vermont, [1917] 2 K. B. 687 ; Elders 
& Fyffes V. Hamburg Amerikanische Packet- 
fahrt Act., Elders & FyfTes v. Hamburg 
Oolumbien Bananen Act. (1918), 34 T. L, B. 
275 ; Re British Incandescent Mantle Works 


(1923), 129 L. T. 126 ; Swedish Central Ry. 
V, Thompson, [1924] 2 K. B* 255; Russian 
Commercial k Industrial Bank i;. Oomptoir' 
d Escompte de Mulhouse, [1925] A. 0. 112; 
Bohemian Union Bank v, AusUian Property 
Administrator, [1927] 2 Oh. 175. As to 
(2) Consd. The St. Tudno, [1916] P. 291. 
Apld. The Hambom, [1919] A. 0. 993. 
Consd. The Noordam (No. 2), [1919] P. 256 ; 
Be Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. Refd. The Vesta, [1920] P. 386 ; 
1. E. Comrs. Sansom (1921), 8 TaxCas. 20. 
As to (3) Consd« Re Hfickes, Ex p. Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 
Refd. Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331. As to (4) Consd. Re Hilckes, 
Ex p. Muhesa Rubber Plantations, [1917] 
1 K. B. 48. As to (5) Consd. Rio Tinto Co. 
V. Ertel Bieber (1917), 116 L. T. 810 ; Tingley 
V. Miiller, [1917] 2 Ch. 144 ; Naylor, Benzon 
V. Krainische Industrie Gosellschaft, [1918] 
1 K. B. 331 ; Stevenson v. Akt. fiir Carton- 
nagen Industrie, [1918] A. C. 239. Refd. 
Re Aramayo Francke Mines, [1917] 1 Ch. 
451 ; Ertel Bieber v. Rio Tinto Co., [1918] 
A. G. 260 ; Rodriguez v. Speyer, [1919] A. C. 
59; Re Munster, [1920] 1 Ch. 208; Re 
Ferdimmd, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107; Re Rush, Warre v. Rush, [1923] 
1 Ch. 56 ; Simpson V. Maurice’s Exors. (1929), 
14 Tax Cas. 580. 

195 a, .] — Re Badische Co., Ltd., Re 

Bayer Co., Ltd., Re Griesheim Elektron, 
Ltd., Re Kallb & Co., l/ro.. Be Berlin 
Aniline Co., Ltd., Re MEisTEii Lucius & 
Bruning, IuTD., No. 405a, post. 

198* Add. Annotations Consd, Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1020] 1 K. B. 763; Re Deutsche Bank 
(Ixjndon Agency), [1921] 2 Ch. 291. Refd. 
Jebara t». Ottoman Bank, [1927] 2 K. B. 254. 

198a. .] — In Jan. 1914, pltfs. entered into a 

contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, tp sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Ajitwerp, the manag- 
ing director of deft. co. removt)d all the co.’s 
goods & the money in bank to J^ndon & 
came himself to London, there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authonties 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors & shareholders were 
held at which formal business was transacted. 


166 iii. .) — A Mission So- 

ciety. the headquarters of which were 
in Germany, held property in Natal 
6c had an agent there for the manage- 
ment of its property 8c interests ; — 
Held : (1) the society was resident In 
Germany 6c was an alien enemy ; 
(2) a person’s place of business, though 
one test, is not tlic sole test of bis 
enemy character. — SiBisi v. Hebmans- 
BEBO Mission Societt (1916), 37 
N. L. R. 409.— S. AF. 

166 iv. .] — An ** alien 

enemy ** does not mean a subject of a 
State at war with this country but a 
person of any nationality who resides 
or carries on business In an enemy 


oountrj'. — M aloombss e. Dubban 
Town Council (1917), 36 N. L. 11. 
276.— S. AF. 

St, Who is an ** enemy ** wWiin 
Treaty of Peace iOermany) Order, 1920, 
8. 32.1 — Bauhfeldeb V. Secretary 
of State or Canada, [19271 Kxch. 
0. n. 86.— CAN, 

PART in. SECT. 1, SUB-SECT. 2. 

sa. Widow of naturalised British suh- 
fed — lidum to foreign country after 
death of hudtand,] — ll^sp., a German 
subject by birth, married a naturalised 
British subject in Cape Colony. After 
the death of her husband in 1901 reap. 


returned to Germany where she 
resided uncil 1916, $c then removed 
to Switzerland v — Bdd : reap, was 
not an enemy under Act 39 of 1916. — 
The Treasury v. Hanp, (19191 App. D. 
60.— S. AF. 


PART in. SECT. 1 , SUB-SECT. .4. 

193 ill. .] — A person who volun- 
tarily resides in a hostile country for a 
substantial period of time acquires 
tiie disability attaoblog to an enemy 
during that period even if he Is a 
British subject, unless such midence 
is with the consent of tne Crown. — 
Haji Ah Jon v. ABdul Jajjl Khan 
( 1920). I. L. R. 1 Lab. 276.— IND. 
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These meeting were held so as to comply 
with Belgian law & to keep the co. in exist* 
ence* The oo. also collected & paid debts 
due to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the uncalled capital in German 
War Loan, & with the like object it created a 
debt a^inst its uncalled capital in favour 
of its bankera for the purpose of paying 
arrears of dividend on its preference shares. 
Pltfs. contended that the co. was an enemy, 
they claimed a declaration that the con- 
tract was dissolved was no longer binding 
on them ; — Held : pltfs. were entitled to the 
declaration claimed ; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to “ carrying on business ” within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a “carrying on business,” & constituted 
the CO. an “ enemy ” witliin the Proclama- 
tion. — Central India Mining Co. v , Socir^Tfe 
COLONIALB Anvbrsoise, [1920] 1 K. B. 753 : 
89 L. J. K. B. 769 ; 122 L. T. 451; 36 
T. L. R. 88. 0. A. 

198b. •]-— Gcjrmany was in effective military 

occupation of Brussels <& the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country by 
a German bank, of which a Belgian bank 
carrying on business in Brussels was an un- 
secured creditor : — Held : the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1916 (c. 105), 8. 1 (3). — Re Deutsche Bank 
(London AaPJNCY), [1921] 2 Ch. 291; 90 
L. J. Ch. 449 ; 126 L. T. 20 ; 37 T. L. R. 912 ; 
65 Sol. Jo. 781. 

.198c. Registered In allied country — Government 
overthrown — Non-recognition of usurping 
Government.] — Pltfs., an insurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
insurance co., whei'eby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the BolsheWsts 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govb. was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed : — Held : as the 
Bolshevist Govt, had not been recognised 
by this country as the Russian Govt., & as 


pltfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies ; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pltfs. with premiums & debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, & pltfs. were entitled to recover. 
— Eastern Carrying Insurance Co. v. 
National Benefit Life & Property Assur- 
ance Co., Ltd. (1919), 35 T. L. R. 292. 

199. Add. Citation 1 P. Cas. 76. 

201. Add. Annotation : — Retd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

202. Add. Annotation : — Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

204. Add. Annotation : — Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

205, Add. Annotation : — Consd. Rc Ferdinand, 
Ex-Tsar of Bulgaria. [1921 ] 1 Ch. 107. 

207. Add. Annotations : — Retd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone i;. Pedlar. [1921] 2 A. C. 262. 

208. Add. Citation :—l P. Cas. 75. 

Add. Annotations : — Retd. The Achilles, 
[1919] P. 340 ; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83 ; The Orteric, 
[1920] A. C. 724 ; The Vesta, etc., [1921] 
1 A. C. 774 ; The Anichab, etc., [1922] 1 
A. C. 235. 

208a. Effect of Trading with 

Enemy Acts, 1914-1916.] — (1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, still has the right to seize & forfeit 
private property, including choses in action 
& equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law right 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusion 
of peace. — Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Ch. 107 ; 90 L. J. Ch. 1, 
C. A. 

209. Add. Annotation : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 69. 

215a. Treaties of Peace & consequent Orders — 
What property subject to charge under — 
Right to assessment of damages in collision 
aoQon.] — Before the outbreak of war, defts., 
the German owners of the steamship M., 


PART III. sect. 2, SUB-SECT. 2.-A. 

20e ii. (p. 147) For “ Van Zyh r. 
PiBNMAN ** road ** Van Zijl v. Pie- 
naar.’' 

•b, Stiares field hy tnemy subject — 
Vested in Public Trustee — Power to 
•elL] — Held! War Precautions (Enemy 
Shareholders) Eesulations, 1910 rejr. 
11 (2), which em^wered the A.^a. 
to authorise the Public Trustee to 
sell shares in a oo. transferred to him 
as being held by an alien enemy, was a 
valid exercise of the power conferred 
by War Precautions Act, 1914-1916, 
s. 4, fk was within the defence power 
of the Ckimmonwealtli. — Buriiabi) v. 
Oaiojct (1018). 25 0. L. R. 422.— 
AUS. 


10 . . J — Held : War Pre- 

cautions (Enemy Shareholders) Regula- 
tions, 1916 reg. 11, authorised the sale 
of shares transferred to the Public 
Trustee, notwithstanding that some 
benedoial interest in the shares was 
hold by a iDerson not an enemy subject. 
Sc was o valid exercise of the power 
conferred by War Precautions Act, 
1914-1916, 8. 4. — Burkarp V. Oaklet 
(1920), 27 C. L. R. 620.— AUS. 

212 1 . Patent in name of alien enemy 
--Eoyalties "paid by Uoenaee during eus- 
pension of patent — Who entitled to.] — 
Held: (l> royalties paid by the 
licensee from the date of his licence up 
to the expiration of six months from 
the ending of the war, te., to Jon. 10 , 
1920 , were not sums belonging to an 
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enemy, & were not properly In the 
tiands of the custodian ; (2) royalties 
paid or to be paid after June 10, 1920, 
were properly paid or payable in the 
hands of the custodian as a debt due 
to an oDomy. — lie Synthetic Drug 
C o., (1926) Exch. C, R. 196.— CAN. 

215 i. Licensed to trade for limited 
purposes — Bonkina transactions.} — The 
London agency of a German bank, 
which at the outbreak of war in 1914 
became an enemy, held a bill, drawn 
by a German subject Sc accepted by 
a Scotsman, which had been sent from 
Germany for collection. It had been 
the practice of the bank that, if bills 
so sent were dishonoured, no legal 
proceedings were taken against ac- 
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recovered judgment against the British 
owners of the steamship K. for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages were 
referred to the registnur & merchants for 
assessment. Before defts. had died their 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratided the claim & vouchers were died, but 
by consent they were treated as having been 
died after the ratidcation. Thereupon pltfs. 
took out a summons for an order to set aside 
tlie filing & service of the claim & vouchers 
on the ground that under arts. 296 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the parties had no right 
to litigate the claim in the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled tlu‘ough the interven- 
tion of clearing houses: — Held: (1) dofts.’ 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the right to be iV3tainod liquidated “ in 
accordance with the law of the allied State 
. . . concerned,’* namely, Great Britain ; 

(2) not being a debt, art. 296 did not apply ; 

(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
s. 1 (xvii) to deprive defte. of their right to 

^ proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjects. — ^Thej Marie Gartz, [1920] P. 172 ; 
89 L, J. P. 206 ; 123 L. T. 680 ; 36 T. L. R. 
417 ; 15 Asp. M. L. 0. 98. 

215b, Debt — Due to German.] — Clause 

14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, does not affect 
the rights of an individual British national 
to resist a claim by the Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 
national, &> is therefore an “ enemy debt 
within Treaty of Versailles & Treaty of Peace 
Order, 1919. — Ci.earing Office Controller 
V. Edwards & Co. (Bread Street), Ltd., 
[1923] W. N. 245. 

215c. Trust estate — Accumulations of 

Interest.] — Be Chamberlain’s Settlement, 
Chamberlain v. Chamberlain, No. 49c, 
ante. 

215(1. -.] — Re Hallenstbin, 

Halsted V, Blank, No. 237c, posL 


Acoumulatlons of annuities.] 

— By his will a testator, who died on Jan. 14, 
1916, directed his exors. to pay annuities to 
an Austrian & two German nationals until 
he or she shall die or mortg^e or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.** No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants* interests in the custodian i — 
Held : (1) as the Act of 1914 only suspended 
payments to the alien enemies & did not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Order, 1920 ; (3) the 

accumulations of the annuities until those 
respective dates became subject to the 
charges & payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be. — Re Levinstein, 
Levinstein v. Levinstein, [1921] 2 Ch. 
251 ; 91 L. J. Ch. 32 ; 126 L. T. 177 ; 65 
Sol. Jo. 767. 

AntKitcUifms : — As to (3) FoUd. Re Chamberlain’s Settlmt., 
Chamberlain v. Chamberlain, [19211 2 Ch. 533 ; Re 
Biedermann, Best v. Werthelm, [1922] 1 Ch. 31. 

2151. -.] — A testator, whoso 

domicil was English, by his will directed his 
trustees to invest a certain sum tn the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
& when the annuities fell in, to apply the 
income & the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants. & those interested imder the 
will in the trust fund, were CJerman nationals : 
— Held: the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being “ property, 
rights & interests ** in the United Kingdom. 


ceptoM in Groat Britain, but the 
biflH were retransmitted to the German 
oftlce 80 that proceedings rai8:bt be 
taken in the German ots. against the 
Gorman indorsers. Licences covering 
tne whole period of tho war were 
issued to the London agency, empower- 
ing it to carry on banking business 
untler supervision, to tho extent of 
completing current transactions, so as 
to make its realisable asset** available 
to its creditors, ** so far as those trans- 
actions would in ordinary course have 
been carried out tlirough *' the Loudon 
establishment. The bill having been 
dishonoured on presentation, was 
retained by tho London agency, which 
debited the Gorman office with the 
amount, & filed a letter, which owing 
to war conditions could not be sent, to 
the German office intimating the cir- 
cumstances. In an action on the bill 
brought in 1922 by the Public Trustee 
against tho Scottish acceptor : — llcld : 
OS an action on the bill was not a 
transaction that would in ordinary 
course have been carried out through 


the Londou agency, the licences con- 
ferred no right to sue, — P ublic 
Trustee r. Davipson, [1925] S. C. 
451.-— SCOT. 

215 li. Substitute this number for 
216 i. in original volume. 

216b i. Treaty of Peace conse- 
quent Orders — What property subieci 
to charge under — ** Debts — What are A 
— (1) Deposits of money with the 
National Trust Qo, for Investment in 
securities, repayment of which was 
guaranteed on dates which fell during 
the war ; (2) not deposits in a savings 
bank Sc moneys invested with a loan 
CO. to be withdrawn on notice Sc from 
tho bank on presentment of the bank 
book : (3) not moneys deposited with 
a trust CO. with instructions that adl 
sums of capital Sc interest so received 
should be hold by tho oo. to the credit 
of the owner until farther advice.— 
Secretary op State of Can^apa v. 
Neitzke, Secretary of State of 
Canada v, Wiehuayeb (1921), 68 
D. L. H. 443 ; 62 S. O. It. 262 ; vatiinff, 
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20 Exch. C. R. 219.— CAN. 

216b ii. Due to 

German.}— Kt the outbreak of war 
between England Sc Germany in 1914 
deft., as agent, held certain goods on 
liehalf of an enemy subject, w'hlch 
goods, on tho instructions of his 

S rincipal, the agent realised between 
tie outbreak of war & Mar. 30, 1915, 
with the result that he held, as the 
proceeds of realisation, a sum of 
£964 6s. 9d. Prior to the war doft.’s 
engagement had been at a salary of 
£5 per week. Pltf ., as a public trustee, 
under Trading with the Enemy Act, 
1914-16 (Fed.), claimed the moneys in 
the bands of deft. : — Held : the claim 
of pltf. was not defeated by reason of 
the Treaty of Peace, inasmuch as at 
the date of the declaration of war 
deft, was a German national. Sc the 
debt sued for, therefore, did not arise 
out of a transaction or contract made 
by a national of one power with a 
national of an opposing power. — 
Public Trustee v, Bhkrwood, [1928] 
W. A. L, R. 112.— AUS. 
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— ^Pavorkb r. Stbinkopfp, [1922] 1 Oh. 
174 ; 8iU) nom. Be Steinkopfp, Pavorkb v. 
Steinkoppf, 91 L. J. Oh. 165 ; 120 L. T, 597. 

21 ,] — Under the trusts 

of a marriage settlement of 1903 ^ in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants* con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal - 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order : — Held : both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, were property 
rights or interests within Peace Treaty Order, 
1919, 8. 1 (xvi), 4&, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge. — Re Neuburger’s SETTLEaiBNT, 
Foreshevv V, Public Truster, [1923] 1 Ch. 
608 ; 92 L. J, Ch. 442 ; 129 li. T. 735 ; 67 
Sol. Jo. 600. 

21 5h. Accumulations of annuities.] — 

By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national “ until he shall die or voluntarily or 
involuntarily alienate or encumber . . . the 


same.” Testator died on Aug, 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
{inter alia) payment of debts owing by 
Austrian to British nationals : — Held : ( 1 ) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property. — Re 
Biedermann, Best v. Weutheim, [1922] 
lCh.3l; 91L. J.Ch.10.5; 38TL.B.37; 66 
Sol. Jo. 107; on appeal^ [1 922 ] 2 Ch. 771 , C. A. 

Trust estate.] — See Nos. 215e- 

215g, ante. 

2151. Shares In English company.] — 

Pasbendrr V. A.-G., Kramer v. A.-G., No. 
49d, ante. 

215J. Property In England.] — A pemon 

of dual nationality, who is a British subject 
by British law, having been born in England, 
& also a German subject by Gherman law, 
is a ” German national ” within the Treaty 
of Peace with Germany, art. 297, & Treaty 
of Peace Order, 1919, giving effect to it, & 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order. — 
Kramer r. A.-O., [1923] A. C. 528 ; 92 


215i j. Bearer shares ^ 

debentures in Transvaal mining com- 
pany.] — RaNDFONTEIN ESTATF.S GOLD 
MINING Co., Ltd. v. Custodian of 
Enemy Propkhty. (1923J App. D, 
676.— S. AF. 

216j i. Property in Aus- 

tralia — Subject to restraint on anticipa- 
tion.] — The words “ all property, 
rights & interests appearing In ol. 4 
of the annex to art. 2U7 o! the Treaty 
of Peace between the Allied Powers 
& Germany are wide enough to Include 
an estate for life of a raaiTied woman, 
being a German national, still under 
coverture subject to a restraint on an- 
ticipation. — COWPKU V. Frankenbrbo 
(1921). 21 S. R. N. S. W. 388.— AUS. 

8d. Rights of German 

nationaXs in testator* s undisposed of 
properly. }— The rights of German na- 
tionals In testator’s property undlaposod 
of by his will are subject to the 
charge created by Regulations of Jan. 
28, 1920, par. 20 (1). — Re Mitciiner, 
[1922] St. U. Qd. 39.— AUS. 

ge. Administration of 

trusts in Germany. 1 — Re Mitchnkr, 
Union Trustee Co. of Australia, 
Ltd. V. A.-O. FOR COBIMONWEALTH OF 
Australia, [19271 S. R. Q. 279.— AUS. 

gf, Contingent interest .] — 

By a settlement certain property was 
settled on T. for life, & contingently 
on their surviving him. on (infer alia), 
two German nationals, in Apr. 1925, 
after the death of T., one of these 
executed a document ejecting either 
a renunciation of her Interest in the 
settlement of an appointment of it 
to a British subject ; — Reid : assuming 
the interest dealt with was a contingent 
interest, it was property within Treaty 
of Peace Regnlations, reg. 20. The 


document was lueffoctive by reason of 
the Treaty of Peace & regs. 20 & 21 
made thereunder. — Re Nickel, Hom- 
BURO V. Public Trustee, [1928] 
S. A. S. R. 148.— AUS. 

Mg, Rights acquired under vesting 

orders made under Trading with Enemy 
Acts not affected.] — Secretary of 
State of Canada v. Greenshields, 
Ltd., [1925] Exch C. R. 29 — CAN. 

sh. Propcrlv parsing to Cus- 

iodiun -- Shares eesfed in Alien Property 
Custodian for United Stafe.s.] — Certain 
“ securities,** shares, note certificates 
& stocks, listed & dealt. In on recognised 
stock exchanges, it the certificates for 
which were held in the United States, 
being owned by enemy nationals, were, 
upon demand of the Alien iToperty 
Custodian of the United States, sm*- 
rendered to him or to others for him, 
in 1918, under the War legislation of 
that country, & were Bubscquently 
transferred to him on the books of the 
said cos., or new certificates issued. 
In regrard to one of the above cos. no 
vesting older was ever obtained by the 
Canadian Custodian, but as to the 
others vesting orders were obtained 
subsequent to the action by the 
American Custodian, namely, in 1919, 
but none of the “ sccmitles **,w'oro ever 
transferred to him nor Is it in evidence 
that such orders were served on the 
cos. : — Held: (1) the beneficial owner- 
ship in or title to the securities herelu 
was in him who held the paper, & 
that it is the law of the place whore 
the paper was that determined who was 
the holder. The contention that 
oertifloates of socuritios are but evidence 
of ownership, is not inconsistent with 
the Idea that an assignment & do- 
Uvory of the cerUficates parries the 
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title and property in the securities; 
(2) under the Canadian Consolldakjd 
Orders enemy property was not auto- 
inatw^lly confiscated, but the owners’ 
enjoyment thereof w^as suspended until 
the restoration of peace, &, subject to 
any legislation to the contrary or any- 
thing to the contrary contained in the 
Treaty of l^eace, such enemy was then 
entitled to hi.s property, or If liquidated, 
to its proceeds. It was only the 
transfer of securititss by or on behalf of 
an enemy that was prohibited by the 
publirtation of these Orders ; (3) under 
the Order only two classes of 

enemy property passed to Oauada : 
(a) property in Canada belonging to an 
enemy on Jan. 10, 1920, & not in the 
possession or control of the Custodian, 
m. (b) enemy property in the possession 
& control of the CJustodlaii on that 
date ; (4) there was notliing to bo 

found in the Canadian War Measures 
prohibiting or avoiding the transfers 
of the securlttes in issue as made by 
the American Custodian ; on Jan. 10, 
1920, the property, right or interest in 
the securities mentioned & the title to 
the same did not belong to an enemy, 
& was not at that date in the control 
or possession of the Canmlian Cus- 
todian ; & the property, right or 

interest in such securities & the title 
to the some belonged to th(i Alien 
I’roperty Custodian of tiio United 
States.— Secretahy of State of 
Canada e. Auen Property Custodian 
for the United Statf.8 & Toronto 
Power Co., Ltd., & Sbcretarv of 
State of Canada as Custodian of 
Enemy Property v. Alien Property 

OUSI’ODIAN fur the UNITED STATES 
& Montreal, City of, 11930] Ex. C. R. 
75; 3 1). L. R. 81: affd*» [1931] 
S. C. R. 170 ; 1 1). L. R. 890.— CAN. 
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L. J. Ch. 333 ; 129 L. T. 390 ; 39 T. L. B. 
462 ; 67 Sol. Jo. 532, H. I„ ; affg. S. C. oyh 
nom. Pasbendbr v. A.-G., Kramer v, A.-G., 
[1922] 2 ai. 850, O. A. 

Jnnoiaiion Reid. Re Rush, Warro v. Rush, [1923] 1 Oh. 66. 

215k. Subject to restraint on 

anticipation.] — The charge imposed by Treaty 
of Peace Order, 1919, s. 1 (xvi), upon aU 
property, rights A; interests in this country 
belonging to Qerman nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation. — Public Trus- 
tee 17. Wolf, [1923] A. 0. 544 ; 92 L. J. Oh. 
520 ; 129 L. T. 738 ; 39 T. L. U. 653 ; 67 
Sol. Jo. 637, H. L. ; revsg. S. C. svh nom. Re 
Bush, Warrb v. Rush, [1923] 1 Ch. 56, C. A. 

Annotation : — Reid, life Neuburger’s Settlmt., Foreshew v. 

Public Trustee, 119231 1 Ch, 508. 

2151. Belonging to foreign bank in 

liquidation.] — Pltfs, were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 
several States among which the territory of 
the former Austro-Hungarian monarchy had 
b^n divided. Art. 249 of that Treaty pro- 
vided that ** subject to any contrary stipula- 
tion ** in the Treaty, the British Govt, might 
retain & liquidate the property in this 
country of “ nationals of the former Austrian 
Empire ” which expression, as the ct. found, 
included the Austro-Hungarian Bank, & 
charge it with the payment of claims by 
British nationals in respect of {inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property, 
pefts. were the custodian of enemy property 
in tliis country & the administrator appointed 
by Order in Council to liquidate the property 
of Austrian nationals in this country & 
administer the above-mentioned charge. 
Pltfs. claimed that art. 206 was a “ contrary 
stipulation within ait. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & tliat 
they & not defts. were entitled to administer 
that property : — Held : there was no incon- 
sistency between the two articles, which 
dealt with different subject matters, the 
only effect of art. 249 upon the liquidation 
under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in' Austria if the Austrian 
Govt, carried out its undertaking, & the 
action must be dismissed. — Luxabdo 17. 
Public Trustee, [1924] 2 Ch. 147; 93 
L. J. Ch. 425 ; 131 L. T. 200 ; 40 T. L, R. 
546 ; 68 Sol. Jo. 737, C. A. 

215m. Policy money — Payable In 

England.] — Pltf. co. was incorporated by 
special Act of the Legislature of New York, 

& had its central office & the bulk of its 
assets in New York. The co. had a branch 
in London, in most of the capitals of 
Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
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to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the CO. & countersigned by the 
general manager for Europe wore issued in 
London to German nationals before the 
outbreak of the war. The policies were not 
under seal. The policy moneys were ex- 
pressed to be payable in London, but all 
premiums were payable either at the central 
office in New York or at the office where the 
insurance was payable & proofs of death 
were to be furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
uestion, which had matured on or before 
an. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
“ property, rights & interests within His 
Majesty’s Dominions ” belonging to Qerman 
nation^s, & as such wore subject to the charge 
created by Treaty of Peace Order, 1919, 
8. 1 (xvi) : — Held: (1) there was nothing in 
art. 299 of s. V of the Peace Treaty, or in 
par. 1 1 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general charge under 
par. 4 of the annex to s, IV. ; (2) inasmuch 
as a corpn. might have a dual residence, & 
there was evidence that pltfs. were resident 
both in New York & in Ix>ndon carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts., 
it was permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present cose, the debli were recoverable in 
London where they were expressed to be 
payable, that being so, they were situate 
within His Majesty’s Dominions k, became 
subject to the charge. — New York Life 
Insurance Co. v. Public Trustee, [1924] 
2 Ch. 101 ; 93 L. J. Ch. 449 ; 131 L. T. 438 ; 
40 T. L. R. 430 ; 68 Sol. Jo. 477, C. A. 

AnnolaJtiomA : — A» to (2) Retd. Swedish Oentral Ry. v. Thomp- 
son, [1924] 2 K. li. 2.55; Ropubllca de Guatemala v, 
Nune*. [1927] 1 K. B. 609. 

215n. Share of enemy partner In flrm.]- 

So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right & has no fresh remedy 
as a result of such purchase. 8uch enemy’s 
Interest in the concern still falls within the 
category of “ property, rights, & interests ” 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving effect to art. 297, k by Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property. — 
Fried v, German Property Administrator, 
[1925] Oh. 767 ; 95 L. J. Oh, 4; 134 T. 
376 ; 69 Sol. Jo. 707. 

Annotation : — Befd. AUgemelno VersloheningB-GeseUsohaft 
Helvetia v. German Property Administrator, U03I] 1 
K. B. 672, 

2150. Joint decisions of Clearing Offiees— • 

Effeot.] — In 1913 defts. had entered into 
contracts with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defts.’ agent alongidde the 
vessel at Iquique, k payment for which was 
to be made in London after presentaidon of 
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bills of IfMiitig- Several cargoes were shipped, 
but war broke out before the vessels arrived 
at their destiziation & before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 

g rocured delivery to their sub-purchasers 
y giving an indemnity to the ships, & 
presumably received pa.yment for the nitrate 
from their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for the price of the nitrate & for interest to 
the German clearing ofldee, which in turn 
p^ed it on to the British clearing oflflco. 
Defts. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the eidstence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 296, & they disputed the 
claim for interest. As the Treaty only 
contemplated the admission of debts, & 
defts. were prepared to pay the amount 
claimed as the price, of the goods, the British 
clearing office admitted the debt, & the 
principal money was cleared in 1923. At a 
later period the claim for interest was again 
put forward. Tliis claim defts. still disputed, 
but the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. III. of 
Part X. of the Treaty was payable upon 
the admitted debt at the rate of 5 per cent. 
per annum calculated from dates specified. 
The notice then continued as follows : In 

default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of ... at the rate of 5 per cent, 
from (the date named) to the date of crediting 
& advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.” No appeal was 
brought, &, after the expiry of the time for 
appealing, pltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 
a true construction of the Peace l^reaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, h should, therefore, be enforced by the 
cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced : — Held : under Treaty of Peace, 
art, 296, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards imder 
an arbn., so as themselves to be enforce- 
able by action, & therefore the action failed. 
— Olbaring Office Controller v, Weir Sc 
Co. (1926), 95 L. J. K. B. 88; 133 L. T. 701; 
41 T. L. k 603 ; 69 Sol. Jo. 809; 22 Lloyd, 
L. R. 280, 0. A. ; affd, (1926), 1,35 L. T. 705 ; 
42 T. L. R. 697, H. L. 

2 i 6 p. Whether administrator agent of Crown.] 

— ^Weiner v. Ubtav (1927), cited 100 L. J. 
K. B. 386, C. A. 

AnfwUUion: — ^Apld. Hungarian Property Administrator v. 
' 1 (1»81 ), 100 L. .T. K. B. 383. 


21 5q. Aetlon against administrator — Whether 

Attorney-41eneral necessary party.] — The 
A.-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added. — 
Grobbel V, Hungarian Property Adminis- 
TBtATOR (1925), 70 Sol. Jo. 346. 

2i6r. Action by administrator — Statute of 

Limitations not applicable.] — In collecting 
debts due to subjects of ex -enemy countries, 
the Administrators appointed imder the 
Peace Treaties are acting as agents of the 
Crown, & tlierefore no Statute of Limitation 
runs against them. — Hungarian Property 
Administrator v, Pinbgold (1931), lOO Jj, J. 
K. B. 383 ; 144 L. T. 670 ; 47 T. L. E. 288 ; 
76 Sol. Jo. 191. 

215s. .] — By Treaty of Peace 

(Austria) Order, 1920, clause (x), para, (ee), 
“ WTiere the property right or interest sub- 
ject to the charge consists of any sum of 
money due to an Austrian national ... it 
shall be payable to the Administrator, & 
shall be paid to him on demand, & the 
Administrator shall have power to enforce 
the payment thereof, & for that purpose shall 
have all such rights & powers as if he were 
the creditor ” : — HeM : where at the date 
when a debt becomes payable to the Adminis- 
trator it is not statute-barred as against the 
original creditor, it cannot afterwards, as 
against the Administrator, become statute- 
ban’ed, inasmuch as the Administrat-or is tlie 
agent of the (h*own. & as the above para, does 
not modify the general rule that the Crown 
is not bound by the Statute of lAmitations. — 
Austrian Property Administrator v. 
Russian Bank for Foreign Trade (1932), 
48 T. L. B. 37, C. A. 

21 5t. Effect of London Agreement — Whether 

German Government trustee or agent for 
German nationals.] —German Property Ad- 
ministrator V, Knoop (1932), 49 T. L. R. 
109 ; 76 Sol. Jo. 919. 

219. Citaiions : — For “ Re Hegelberg ” read 
“ Be Hagelberg.” 

219a. .] — The controller of the 

London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers ; (2) non-enemy holders of cheques 
drawn before or after the outbreak of war 
by non-enemy customers ; (3) pre-war 

acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
persons domiciled for payment at the London 
branch. 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without the 
direction of the judge. — Re Dresdner Bank 
(London Agency) (1920), 64 Sol. Jo. 426. 

219 b, Effect of Treaty of Peace.] — 

(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coining into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
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mined is the date of the winding-up order. — 
Re Deutsche Bank (London Agency), 
[1921J2 0h. 30; 90 L. J. Ch. 406 ; 120 L. T. 
20 ; 37 T. L. R. 559 ; 65 Sol. Jo. 492 ; 
quent proceedings ^ [1921] 2 Ch. 291. 

219a. Who are creditors.] — On the 

outbreak of war thi*ee enemy bai^ in the 
City were closed, but were afterwards re- 
opened under licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the businesses, a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a year’s notice, & the 
contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
missal : — Held : the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, the applica- 
tions failed. — Re Anglo- Austrian Bank, 
Re Dresdneb Bank, Re Ddiection dbh 
Disconto GESELI.9CHAFT, [1920] 1 Ch. 69 ; 89 
L. J. Ch. 86 ; 121 L. T. 640 ; 35 T. L. R. 736. 

Annotation : — Consd. lie Vulcaan Coal Co., Harrison v . 

Harbottlo. [1922] 2 Ch. GO. 

220. Add, Annotations : — Consd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. Refd. Re Vulcaan 
Coal Co., Harrison v. Harbottle, [1922] 2 Ch. 
60. 

221. Add, Annotations : — Refd. Re Dieckmann 
(1917), 117 L. T. 713; Meyer r. Faber 
(No. 2), [1923] 2 Oh. 421. 

221a. Liability of third party to put 

business in funds to meet bills.] — In June, 
1914, defts. by their Paris branch, drew ten 
bills of ex(;hange, payable in London three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their Ix)ndon branch & received as security 
Russian promissory notes. Defts. provided 
no fimds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the amount 
payable was discharged by the Bank of 
England. By 1917 the Dresdner Bank in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Di'esdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank : — Held : ( I ) the trans- 

action was part of the “ business ** of the 
London branch of the Dresdner Bank ; 
defts.* liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
& defts. were liable to repay pltfs. the money 
paid by them to the Bank of England in 
respect of the bills with simple interest at 
6 per cent, on each instalment from the date 
of payment ; (2 ) the action by the controller 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 
branch of that bank but an action in the 


name of the Dresdner Bank, & the addition 
of the words “ London Agency,” being merely 
descriptive, did not change pltfs from being 
the Dresdner Bank into something unknown 
to the law as a legal person. — Dbbsdneb 
Bank v, Russo- Asiatic Bans!, [1923] I Ch. 
209 ; 92 L. J. Ch. 204 ; 128 L. T. 633 ; 67 
Sol. Jo. 277. 

222. Add, Annotaiion : — Refd. Meyer v, Faber 
(No. 2), [1923] 2 Ch. 421. 

223. Add, Annotations : — Refd. Re Vulcaan Coal 
Co., Harrison v, Harbottle, [1922] 2 Ch. 60; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 

223a. Action in name of business — 

Addition of words ** London Agency.’*] — 

Dresdner Bank v, Russo- Asiatic Bank, 
No. 22 J a, ante, 

223b. After Treaty of Peace.] — 

The Treaty of Peace with Germany, art. 296, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, & the annex to that article, 
are qualified by art. 297, & the latter article 
& its annex cannot be construed as limited 
to a confirmation of what has been done 
under “ exceptional war measures ’* prior to 
the coming into force of the Treaty, but 
must be held to validate all acts & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. : — Held : 
the action was properly brought ; & a motion 
by deft, to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed. — Meyer & Co. v, Faijbr, 
[1921] 2 Ch. 220; 91 L. J. Ch. 233 ; 125 
L. T. 531. 

223c General position of controller.] — 

Rc Vulcaan Coal Co., Harrison v. Har- 
bottle, No. 223f, post. 

223(1.. .] — At the outbreak of war 

in 1914, a British subject, resident in England, 
& three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnersliip, the British partner 
with the sanction of the Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged nearly all the 
liabilities, & had a balance in hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1916 (c. 106) & 1918 
(c. 81), sued, in the name of the firm, the 
British partner for the balance of assets. 
Deft, contended that he had himself claims 
against the business, &> that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets : — Held : under the Acts, the con- 
troller had not the. powers of a trustee in 
bkpey,, his outside powers beii^ those of a 
liquidator, in a voluntary winding up, ISc he 
could not therefore override the ordinary 
law of partnership which entitled deft, to 
the taking of accounts between himself Ss, the 
other partners. — ^Meyer & Co. v, Faber 
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(No. 2), [1023] 2 Oh. 421 ; 93 L. J. Oh. 17 ; 
129 L. T. 490 s 39 T. L. R. 660 ; sub nom . 
Meybr & Co. V. Pabbr, Mbyeb & Co. V. 
Eldbe, 67 Sol. Jo. 676, 0. A. 

223e« Dismissal of manager by controller 

— Claim by manager for salary & damages for 
wrongful dismissal.] — Re Anglo-Austrian 
Bank, Re Dresdneu Bank, Re Direction 
DBR Disconto Gbsellschapt, No. 2 19c, antes 

223f. Claim by manager to retain 

money as against controller.] — A controller 
appointed by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the JNewcastle 
branch of a German co. registered in Holland 
until June 30, 1918, at a salary of not less 
than £1,000 per armum. On Aug. 14, 1916, 
the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
wliicb he claimed to retain, as against the 
controller, to satisfy his claim for damages 
for breach by the co. of the agreement : — 
field : the claim was against the co., & not 
against the business, & H. was not entitled 
to rt'tain the moneys as against the con- 
troller. — Ue VuLCAAN Coal Co., Harrison 


V. Harbottle, [1922] 2 Ch. 60 ; 91 li. J. Ch. 
491 ; 127 L. T. 274 ; 66 Sol. Jo. 423. 

Annotation : — ^Dbtd. Meyer v. Faber (No. 2). [19231 2 Ch. 421. 

223g. Sale of business by Controller- 

Damages for breach of contract.] — At the 

outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1915, 
M. Co. agreed to sell, & P. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be woimd up & the controller 
sold the business : — Held : although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholders might after the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract. — Re British Incandes- 
cent Mantle Works, Ltd. (1923), 129 
L. T. 126 ; 39 T. L. R. 244 ; 67 Sol. Jo. 617. 

224, Adds Annotations : — Refd. Re Vulcaan Coal 
Co., Harrison i\ Harbottle, [1922] 2 Ch. 60 ; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 

226. Adds Citation H. B. R. 243. 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (a). 

2231. Amending Act of 101 G. s. 1 — 
Jiusiness ordered to be wound up — Sale, 
of stock — RigMs of cmHgnors of stock 
supplied on sale or return,] — The 
biiHlnees of au alien enemy bookseller 
was ordered to be wound up, upon 
application by t he controller under the 
above sect. : — Held : he was entitled 
to sell the whole stock, but if there were 
identifiable consignuieutfi of unsold 
stock on sale or return from persons 
with whom he could oomraunicate, 
lio must return or store thorn at con- 
sigruor’s expense, — Be Thomson, Ex p, 
M^Lintock, [1018] 1 S. L. T. 137.— 
SCOT. 

sj. Trading with Enemy AciSy 1914- 
1016 — h'UAiness ordered to be ivound 
up — Poxcer of controller in apply,] 
— Held: 8. 9h of the 1914-16 Acts 
authorised the Minister for Trade & 
Customs to confer upon a controller 
powers under which the right of that 
controller to apply to the High Ct. 
w'os not to be measured by the 
standard laid down with regard to 
siinilar applications by a liquidator. — 
Bkokkn Hili, Proprietary Co., Ltd. e. 
Warnook (1922). 30 C. L. R. 362.— A US. 

«k. Enemy Trading Aciy X of 1916 
— Business ordered to be wound up 
— Poivers of controller,] — Wolf v, 
Dadtba (1919), I. L. R. 44 Bora. 031.— 
IND. 

PART III. SECT. 2, SUB-SECT. 2.— 
B. (b). 

280 ii, Proof of enemy's 

interest in property.] — A British sub- 
ject applied to the ot. to make a 
vesting order vesting in the custodian 
for Scotland a ship & £20,000, the 
freight earned by the ship while under 
requisition of the Admity. Ho averretl 
that the enemy firm, & the two partners 
thereof, were “ the owners or at least 
part-owners of the ** ship : — HcM : 
appot. had failed to aver a sufficient 
Interest of the enemy firm & its 


partners In the ship to make s. 4 (1) 
of the above Act applicable. — B urrell 

V. Maashaven S.S. Co., Ltd. (1919), 
60 Sc. L. U. 434.— SCOT. 

230 iii. Insialmenis of 

purchase price of ship-^Paid to builder 
by enemy — Ship requisitioned by Ad- 
miralty. 1— Scottish shipbuilders con- 
tracted to build a slilp for Austrian 
shipowners. On the declaration of 
war between Great Britain & Austria 
the vessel was nearing completion, & 
the purchasers had paid In.stalmcnts of 
the price amounting to £79.732. On 
Feb 17, 1915, the Admity. requisitioned 
the ship as she then stood at the price 
of £86,000, but it was not until July 30, 
1917, that the Admity. paid the 
builders that sum, iSL they refused to 
pay any iuterest from the date of 
requisition. On Dec. 1, 1917, the 
Board of Trade pronounced an order 
vesting the sum of £79,732, with 
interest from the date of receipt of the 
instalments, in the custodian for 
Scotland under the above Act : — 
Held : the custodian was entitled to 
decree for £79,732 with interest from 
the dale of the interlocutor of the 
First Division. — P knnet v. Clyde, 
[1920] S. C. (H. L.) 68.— SCOT. 

si. War Measures Act, 1914 (c. 2) 

< — Whai property can be vestedr — Trust 
funds — Agreem^ by beneficiaries as to 
disposition of fund.] — By the will of 

W. , a citizen of the United States, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the srdc use &. benefit of the wife & 
daughter, share 8c share alike. His 
daughter w*as married to a Gorman 
national, & was residing In Germany 
at the time of her father's death. 
W.’s widow was a citizen of the 
United States. Early in 1917, an 
agreement was made by the trustee & 
the wife & daughter, pursuant to 
clause 11 of the will, by which, In 
effect, it was agreed that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 
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application was made to the ct., 
by the Secretary of State for Canada, 
for an order vesting in the custodian 
appointed under Consolidated Orders 
respecting Trading with the Enemy, 
1916, ono-half of the assets situate 
in Ontario of the estate of W., on the 
ground that the said half belonged to 
or was held or managed for or on 
behalf of W.’s daughter, who was an 
enemy. The motion was made under 
Consolidated Order 28, which was 
passed pursuant to tlie above Act : — 
Ildd : ft was appropriate & expedient 
to make the order asked for. — Re 
Walker (1919), 46 O. L. R. 80 ; 16 
O. W. N. 328.— <3AN. 

234 i. For “ 234 i *’ read " 236 i." 

Bin. Trading vnih Enemy ActSy 
1914-1916 — Powers dr duties of cus- 
todian — Payment of mortgage debt — 
Form of order — Costs.] — Whore, under 

B. 9 D (2) of the 19 14-1 6 Acts the Public 
Trustee is authorised to pay out ot the 
property paid to him In respect of an 
enemy subject a mtgo. debt & interest 
due by liim, the order should provide 
that the mtgee. should execute a proper 
discliarg© of the nitgc. & deliver up 
upon oath to the Public Trustee all 
titles & other documents relating to the 
land mortgaged. The costs of a motion 
for an order under sect. 9 d (2), of the 
Public Trustee & of the enemy subject 
wore allowed out of the property In 
tiie hands of the Public Trustee. 
Form of order stated, — Re Sohurr 
f1920), 27 C. L. R. 442.— AUS. 

sn. Recovery of enemy debt — 

Effect of Treaty of Peace d subsequent 
Orders,] — Before the war, F., a German 
firm, sent to W. Co. In Canada goods 
on consignment for sale on commission. 
During tne war W. Co. sold the goods &, 
shortly afterwards, sold its assets to 

C. Co. which assumed W. Co.’s lia- 
bilities, including the liability to F. 
In June, 1920, C. Co., having notice 
of competing claims by F. & Its seques- 
trator in France, for the amount of 
said liability, applied for & obtained 
from the master in chambers, in the 
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285a. To wind up partnmhip — 

Parties.] — At the outbreak of war three 
German subjects were earthing on business 
in London in co-partnership with F., their 
English partner. Under the partnership 
aiticles F. was the managing partner in 
London, &; on the dissolution by the declara- 
tion of war he carried on the business & 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 31, 1913. P. died in 
1920, & deft, was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights. Sc interests of the three Gorman part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, ^ould vest in pltf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft, of all dealing between the German 
partners Sc the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due. Sc an mquiry of what the partnership 
property consisted. The German partners 
were not added as pltfs, in the action ; — 
Held : in tlie absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed. — 
Public Trustee v. Elder, [1926] Ch. 776 ; 
95 L. J. Ch. 519 ; 135 L, T. 589, 0. A. 

236. Add, Aftnoiaihn : — Refd. lie Ferdinand, Ex- 
Tsar of Bulgaria, [1921] 1 Ch. 107. 

236a. Effect of Treaty of Peace & 

consequent Orders.] — By Treaty of Peace 
Act, 1919 {c. 33), Treaty of Peace Order, & 
the Ti*eaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 5 (2). on the 
ct. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made only 
through the clearing oflice established under 
8. III. of Part X. of the Treaty . — Re Nier- 
HAUS, [1921] 1 Ch. 269 ; 91 I.. J. Ch. 107 ; 
36 T. L. R. 425 ; 04 Sol. Jo. 426. 

Annotation : — Refd. lie National Bank fiir Dentschland, lie 
Anglo -Anatrlan Bank, fld21] 1 Oh. 284. 

236b. -At the outbreak of 

war a debt was due from a German bank to 
the London agency of an Austrian bank. 
\ esting orders were made, under which the 
property in England of the German bank 
was vest€Ki in the custodian. An order had 
been made, under which the business of the 
London agency was wound up a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian : — Held : even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 


who were not BriUsh nationals under the 
Treaty of Peace, such power Was discretionary 
Sc the ct. would not exercise it, except in 
very special circumstances, but would leave 
Such debts to be dealt with under the Order 
in Council to be made at the termination of 
the war under sect. 6 (1) of the Act. — Re 
National Bank Ftra Dbutsohland, Re 
Akglo-Austrian Bank, [1921] 1 Oh. 284; 
90 L. J. Ch. 15 ; 123 L. T. 647. 

237. Add, Annolation — FoUd. Dresdner Bank v* 
Husso-Asiatic Bank, [1923] 1 Oh. 209. 

237a. Release of funds in favour of 

British creditors — ^Mode of distribution.] — 

Funds were released by the custodian of 
enemy assets in this country from his charge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions : — Held : the ct. 
would direct the funds to be distributed 
according to Bkpey. Act, 1914 (c. 59), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up. — Re Wiskemann, Ex p. 
Trustee (1923), 92 L. J. Ch. 349; [1923] 
B. Sc a R. 28. 

237b. Right to dividends — On shares held by 

alien enemies.] — An English co. had certain 
alien enemy shareholders Sc certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors Sc by the 
CO. in general meeting declaring interim Sc 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the CO. resident in Germany, Austria Sc 
Turkey, the dividend should be payable 
only out of assets in Germany, Sc as regards 
members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemies Sc to receive any 
dividends “ now due & to accrue due thereon ” 
vested in the custodian, Sc the shares were 
transferred into liis name in due course ; — 
Held : the resolutions, so far as they provided 
for payment only out of assets in Germany, 
were void as against the custodian, Sc the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order. — ^Aramayo Francke Mines, Ltd. v. 
Public Trustee, [1922] 2 A. C. 406; 91 
L. J. Oh. 643 ; 127 L. T. 661 ; 38 T. L. R. 
756 J 66 Sol. Jo. 611, H. L. ; affg, S. C. ftub 
nom. Re Ahamayo Francke Mines, Ltd., 
[1921] 1 Ch. 675. C. A. 

237c. Part of trust Income — Payable to 

enemy.] — (1) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a oo., Sc not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on siiares. 


Supreme Ct. of Ontario, an order for i 
the payment of the amount Into ct. j 
In November, 1925, P., as attorney for 
F., Sc the Cufitodian of Alien Enemy 
Property each applied for payment to 


himself of the money In ct. : — HeM : 
t)»e Custodian was entitled to the 
money ; it represented on enemy 
“ debt '' owing by a debtor in Canada & 
recoverable by the Custodian under the 
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regulations of Treaty of Peace (Ger- 
many) Order, 1 920, Part I.— OusTomaN 
OF AUKN BNHary Propbutt v. Pas- 
savant, fI9281 8 P. li. IL 6; [1928] 
S. C. R. 242.-~CAN. 
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(2) By his will a testatoi^, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children ; & 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation & until she should do 
or suffer any act or thing whereby the same, 
if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person* In 
the event of a forfeiture imder this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned. 
One of the testator’s daughters had inter- 
married with a German in 1908, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about £4,000 : — Held : the 
daughter’s life interest was not determined 
on the coming into force of tlie above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge . — He Hallrnstbin, IIalsted 
V. Blank, [1922] I Ch. 355 ; 91 L. J. Oh. 
120 ; 127 L. T. 58 ; 38 T. L. R. 313 ; 60 
Sol. Jo. 299. 

Liability of custodian for super tax.] — 

Property belonging to an enemy w'hich is 
paid to or vested in the custodian under the 
above Act is, pending its disposition by Order 
in Council after the termination of the war, 
I'emoved from the control & beneficial owner- 
ship of the enemy. During the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having mean- 
while limited powers - of dealing with the 
property. 

When war broke out in 1914, M., an enemy 
within the Act, ow ned real estate in England 
& shares & securities in British cos. By 
orders under sect, 4 of the Act the real estate, 
sliares & securities were vested in the cus- 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment : — Held : (1 ) 
M.’s beneficial ownership of the property 
having ceased on the making of the vesting 


orders, the profits & gains received by the 
custodian were received by him in respect of 
M., but did not in his hands belong to M. ; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 5 & 6 Viet, 
c. 36, s. 41, &, therefore, he was not liable 
to be assessed to super tax ; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, he would have been liable to pay 
was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 5 (1) of the 
Act of 1914, pay that sum to the Oomrs. as 
analogous to payment of a debt under 
sect. 5 (2 ). — Re MijNSTKH, [1920] 1 Oh. 268 ; 
89 L. J. Ch. 138 ; 36 T. L. R. 173 ; 64 Sol. 
Jo. 309. 

Annotation: — As to (1) Befd. He Ferdinand, Ex-Tsar of 
Bnlearla, [1921] 1 Ch. 107. 

239a. Application to court — Rectification 

of register of shareholders.] — Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee & 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors. & secretary had 
resigned : — Held : the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares . — Re Manihot Rubber Planta- 
tions, Ltd. (1919), 63 Sol. Jo. 827. 

240. Add. CitaHon B. & C. B. 171. 

Add. Amiofafion : — Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

241. Add. Annotations : — Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753 ; Re Deutsche Bank 
(London Agency), [1921] 2 Ch, 291. Refd. 
Jebara u. Ottoman Bank, [1927] 2 K. B. 254. 

253. Add. Annotations : — Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Mentd. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. 

254. Add. Annotations : — Refd. Rodriguez r. 
Speyer, [1919] A. C. 59 ; Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] I Ch. 107. 

256. Add. Annoiatiojis : — Refd. Rodriguez v. 

Speyer, [1919] A. C. 59 ; Johnstone v. 
Pedlar, [1921 J 2 A. C. 262. 

257. Add. Annotation : — As to (2) Refd. Johnstone 
r. Pedlar, [1921] 2 A. C. 262. 

259. Add. Annotations : — Folld. Krauss v, Krauss 
& Orbach (1919), 35 T. L. R. 637. Refd. 
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260 vii, Plaint if J compelled to 

•ue to esiabliah ca/veal.] — Aii alien 
enemy, unless he be within the realm 
by the lioenoe of the King, cannot sue 
In our ots. either by himselt or by any 
person on his behalf until peace 
restored. 

Where a municipality, having sold 
land for taxes, serves notice on the 
owrter to take proceedings on a caveat^ 
thereby oompelllug him to proceed 
to establish It. the owner, if an alien 
enemy, should be treated, to some 
extent at least, as in the position of 
an alien enemy who Is deft, to an 
action. Therefore the action should 
not be dismissed on the ground that 
pltf. Is an aUen enemy, for therefrom 
a discharge of an order continuing the 


cctveat Sc a discharge of the mv€4Xl 

would follow. IlSJVRXLTOW -Criminil 

V . Streamstown Rural Munici- 
pality, No. 611, [1917] 8 W. W. R, 
646 ; 37 D. L. R. 894 ; affd.. [1920] 
1 W. W. R. 678 ; 52 D. h. R. 260 ; 
15 Alta. L. R. 204.-~CAN. 


250viii. .] — An alien enemy 

cannot enforce civil rights in a British 
ct. during the period of hostilities. — 
SlBlBl 17. HEBMANSBERU MISSION 

Society a916), 37 N. L. R. 409,-- 

S. AF, 


256 i. For Proclamation of August 
13, 1914 rood “ Proclamation of 
August 15, 1914.*' 

256 iv. .) — An alien 

resident in Ontario, although his 
country' Is at war with ours, so loi^ as 
ho conducts himself peaceably, & is 
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witliin the above Proclamation, is 
entitled to bring Sc maintain an action 
in any ct. in Ontario. — Kristo «?. 
Hollinoer Consolidated Gold 
Mines, Ltd. (1918), 41 O. L. R. 61 ; 
13 O. W. N. 206.— CAN. 

256 V. Christian Ar- 

menian.] — The cts. of the province of 
Quebec arc open to a Christian Ar- 
menian specially exempted under 
Order Id Council of Nov. 20, 1914. — 
Sap V . Picard (1919). 20 Q. P. R. 
179.— CAN. 

f i. Action under Families Compensa- 
tion Act.] — An action brought under the 
above Act, for the benefit of the mother 
of deceased, she being an alien enemy, 
cannot be maintained. — Cremtdas v. 
British Columbia Elec'iric Ry. Co., 
1919] 2 W. W. R. 549.— CAN. 



Cases 269~8£8. 


English and Empire 

Procurator in Egypt v, Deutsches Kohlen 
Depot Gesellschaft, [1910] A. 0. 201. 

260. Add, Annolalions Me Ferdinand, 

Ex-Tsar of Bulgaria, [1921] 1 Oh. 107; 
Re Sutherland, Bechoff r. Bubna (1921), 65 
Sol. Jo. 513. 

261. Add* Annotation : — Retd. Johnstone v. Pedlar. 
[192l]2 A. 0. 262. 

261a* Suit lor dissolution of marriage.] 

— ^An alien enemy, who has been registered 
as such <fc is doimciled in England, has a right 
to bring a petition for the dissolution of his 
marriage. — K racjss (otherwise Dbs Salles 
D'E piNorx) r. Krauss (otherwise Des 
Salles D’Epinoix) & Orbach (1919), 35 
T. L. R. 637 ; 63 Sol. Jo. 760. 

276. Add* Annotation : — Held. Stoeck t;. Public 
Trustee, [1921] 2 Ch. 67. 

280. Add, Annotation : — Consd. Ilodriguoz v. 
Speyer, [1919] A. O. 59. 

Delete the cross-reference following this cose. 

280a. Effect of peace — Treaties of Peace & con- 
sequent Orders — Right to sue after restoration 
of peace — Cause of action arising during war.] 

—In an action for infringement defis. Sieged 
{inter alia) that, at all material times, pltf. 
had been residing or canying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue ; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), & pltf. could not maintain 
the action ; — Held : pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement, he had been a “ hostile 
person ’* within the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1916, & the patent had 
been vested in the custodian, & the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 

(2) the case fell within the Treaty of Peace, 
art. 309. — Wilderman v. Berk (P. W.) & 
Co., [1025J Ch. 116 ; 94 L. J. Ch. 130 ; 132 
L. T. 534 ; 41 T. L. R. 50 ; 42 R. P. 0. 79. 

— See, also, original volume, Nos. 202, 
269, 270 

280b. Debt incurred by neutral,]- 

Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft, for the 


Digest Supplement. 

amount: — Held: although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
the administrator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action. — Josef Inwald Act. v. 
Pfeiffer (1927), 43 T. L. R. 399, 0. A. ; ajfd, 
(1928), 44 T. L. R. 352; 72 Sol. Jo. 206, H.L. 


288. A dd, Annoiaiion : — Refd 
Speyer, [1919J A. 0. 69. 

• Rodriguez 

V. 

291. Add, Annoiaiion : — Refd. 
Speyer, [1919] A, C. 69. 

Rodriguez 

V, 

298. Add. Alinotation : — Consd. 
Speyer, [1919] A. 0. 59. 

Rodriguez 

V. 

295. For but nob to a counterclaim,** read “ but 
not a counterclaim.** 

Citation For “ 34 R. P. C. 332 ’* road “ 34 
R. P. C. 339.** 

297. Add. Annotation : — Refd* 
Speyer, [1919] A. C. 69. 

Rodriguez 

V. 

299. Add. Annoiaiion : — ^Refd. 
Richardson, [1 927] P. 228. 

Richardson 

V. 

300. Add. Annotation : — Refd. 

Richardson 

V, 


Richardson, [1927] P. 228. 

303. Add, Annoiaiions : — Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Refd. Aksionairnoye Obschestvo A. M. 
Luther v, Sagor, [1921] 1 K. B. 456. 

304. Add, Annoiaiions : — Consd. Rodriguez v. 
Speyer, [1919] A. 0. 59. Refd. Ertel Bieber 
V, Rio Tintc Co., etc., [1918] A. C. 260 ; Re 
Badischo Co., Bayer Co., etc., [1921 ] 2 Ch. 331. 

306. Add. Citations A. C. 69 ; 88 L. J. 

K. B, 147, H. L. 

310. Add. Annotation: — As (1) Apprvd. Rodri- 

guez V. Speyer, [1919] A. C. 59. 

313. Add. A7inotation : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

316. Add. Annotations : — As to (1 ) Refd. Rodri- 
guez V. Speyer, [1919] A. 0. 59. As to (2) 
Consd. Rodriguez v, Speyer, [1919] A. C. 59. 

318. Add. Annotation : — Refd. Central India Min- 
ing Co. V. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

820. Add. Annotttlioyi : — Refd. Rodriguez r. 
Speyer, [1919] A. C. 59. 

322. Add. Annotation : — As to {{) Refd. Rodriguez 
V. Speyer, [1919] A. C. 69, 

329. Add. Annoiaiion: — Refd. Rodriguez v, 
Speyer, [1919] A. C. 59. 


274 iii. War Measures 

Jet.) — PKRlAtAN u. PicnK (1918), Q, li. 
54 S. C. 170 ; 41 D. L. U. 147 ; 24 
R. de J. 438.— CAN. 

27611. .] — A man ol 

Austro-Hungarian nationality oarne to 
Cantwla after the outbreak of the war, 
& rccristered as an alien eneny. In 
violation of the law, lie left Cfanada 
without an exeat. & on hla return was 
prosecuted & fined. In Deo. 1917, 
he was arrestod under the immigration 
oCBcor’s %varrant. His application for 
a writ of fial/eas corpus was refused 
on the following grounds . (1) he was 
an alien onomy, & could not, without 
the King’s pi*otection, puo in His 
Majesty’s ct. ; (2) he was not witlUn 
Uio proclamation conferring pro- 
tection upon alien enemies ; (3) liad 
he bc5en within the protection of the 
proclamation, he lost Ids right by 


violation of the terms upon which 
protection w'as granted ; (4) the ct. 
hod no right to deal with the applica- 
tion without the consent of the Minister 
of Justice. — Re. Gottesman (1918), 
29 Can. Crim. Cas. 439 ; 41 O. L. R. 
647 ; 13 O. W. N. 344.— CAN, 

PART III. SECT. 2, SUB-SECT. 3.— C. 

292 li. , J — An aUon enemy, wlio 

is sued by a British subject In a 
British ot. Is entitled to be heard in 
defence. — Union Bank v. Lohmann, 
[19191 V. L. R. 418.— AUS. 

292 iiJ. .1 — An alien enemy who 

Is sued has a right to defend the action 
& to appeal against any decision, final 
or Interlocutory, that may be given 
against him. 

Where a municipality served notice 
on the owner of land, sold for taxes, 
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to take proceedings on a caveat, thereby 
compelling him to proceed to establish 
it ; — Held : the owner, being an alien 
enemy, should bo treated as being in 
the portion of an alien enemy defend- 
ing an action, & the action should not 
be dismissed. — KEVBNTLOW-ORiMtNiL 
V. STRItA3ISTOWN RURAL MUNIOIPALITV, 

[1920] 1 W. W. R. 677 ; 62 1). L. R. 
266 ; 16 Alta. L. IL 204 ; atfa.. [im 
3 W. W, R. 546 ; 37 D. L. 11. 804.— 

CAN. 

PART 111. SECT. 2, SUB-SECT. 3.— D. 

3041. Proceedings by partnerOiip — 
Enemy partners,] — If one of the 
partners m a firm Is an alien enemy, 
neither he nor hla partner, who does 
not bear an enemy charaotcr, can 
recover money owing to the firm.— 
Haji Ah Jon v, Abdul Jaul Khan 
(1920), I. L, B, 1 Lah. 270.— IND, 
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Part IV. — Trading and Communicating with the Enemy 


382. Add. Annotation : — Retd. Jebara v. Ottoman 
Bank, 11927] 2 K.B. 254. 

847. Add, Annotation : — Consd. CasdagU v. Gas 
dagU, [1919] A. C. 146. 

851. After the words ** was void at the end of 
the paragraph in original volume add 
** I (2) in the circumstances the indorsement to 
pltf. conveyed to him a legal title in the bills, 
on which he might sue after the return of 
peace.'* 

369. Add, Annotation : — Retd. Bodriguez v. 

Speyer, [19191 A. 0. 59. 

363. Add. Annotation : — Retd. Bodriguez v. 
Speyer, [1919] A. 0. 59. 

870. Add. Annotation : — Retd. Casdagli v. Oasdagli) 
[1919] A. 0. 145. 

371. Add. Annotations : — Retd. Be Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331 ; Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254. 

874. Add. Citation 13 Asp. M. L. C. 484. 

376a. Deportation order.]— Nelson v. B., 

[1928] W. N. 197, F. C. 

376. Add. Annotation: — As to (1) Retd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 

379. Add. Annotation : — Retd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

383. Add. Annotation : — Retd. Jebara v. Ottoman 
Bank, [1927] 2 K.B. 254. 

389a. What amounts to ** assignment ” — 

Abandonment by enemy insured to neutral 
insurer.] — In 1916 a firm in Germany 
despatched to a firm in Lima, both con- 
signors & consignees being at that date 
enemies within the meaning of the Trading 
with the Enemy Acts, a parcel of diamonds 
by a Dutch steamship sailing from Amster- 
dam, the diamonds being insured against 
w'ar and other risks with a Swiss insurance 
CO. The British autlioritiee, acting under 
the Reprisals Order of IVIar. 11, 1915, required 
the Dutch vessel to put in to Kirkwall, where 
her cargo was examined, & the diamonds 
being found they were in due course placed 
in the custody of the Marshal of the Prize 
Ct., w^hich, in Feb, 1918, ordered their 
detention tk> sale. After tliat order was 
made, but before the sale was carried out, 
the assured gave notice of abandonment of 
the diamonds & ceded all their rights therein 
to the insurance co., which accepted the 
notice & paid the assured as for a total loss, 396. 
In 1019 the diamonds were sold, & the pro- 


ceeds were ordered by the Prize Ct. to be 
handed to the predecessor in title of the 
Administrator of German property to be 
dealt with in accordance with the provisions 
of the Treaty of Versailles & the Treaty of 
Peace Order, 1919, The Swiss insurance co. 
claiming that as a result of the abandonment 
to them by the assured the diamonds became 
their property, now sued the Administrator 
of German Property to recover the proceeds 
of the sale : — Held : the action was not 
maintainable, inasmuch as (1) the notice of 
abandonment &; its acceptance constituted 
an “ assignment ** within “ Act B.,** s. 6 (1) ; 
(2) the proceeds of sale of the diamonds con- 
stituted a “ chose in action " within the same 
sub-sect. ; & (3) the Administrator of 

Gorman Property, as representing the Crown, 
was entitled to rely on the provisions of that 
sub-sect, as precluding the insurance co. 
from recovering. — ^Allgemeine Versiche- 
bungs-Gbsellschapt Helvetia v. German 
Property Administrator, [1931] 1 K. B. 
672 ; 100 L. J. K. B. 290 ; 144 L. T. 705, 
C. A. 

389b. • What amounts to ** chose in action 

Proceeds of sale of goods abandoned to neutral 
insurer.] — Allgemeinb Versicherungs- 
Gesellschapt Helvetia v. German Pro- 
perty Administrator, No. 389a, ante. 

392. Add. Citation : — 1 Br. & Col Pr. Cas. 605. 

392a. “ Proc. A/’ par. 7 — Goods sent to enemy 
agent for sale.] — ^Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. The 
diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s oftice in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy : — Held : the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.* agent was for the purpose of “ Proc. 
A,” an “ enemy ” & the transaction was a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation. — Salti et Fiijs 
V. Procurator-General, [1919] A. O, 968; 
88 L. J. P. 209 ; 121 L. T. 459 ; 35 T. L. R. 
679 ; 14 Asp. M. L. C. 460, P. C. 

Add. Annotadion : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


PART IV. SECT. 2. 

365 i. For “ Van Ztl v. Prknaar ” 
read “ Van Zijl v. Pienaar.” 

PART IV. SECT. 8, SUB-SECT. 1. 

890 i. ** Ad B.,** 8. 6 — AttHgnmeni of 
chose in action to British firm — In 
payment of dcW.l—Aji Austrian firm 
was indebted to a London firm at the 
oommenoemont of the war. On 
Sept. 35, 1914, the Austrian firm wrote 
a letter purporting to be an assign- 
ment to the London firm of a debt due 
to them by B. The letter contained 
an enoloeure signed by the Austrian 
firm addressed to B. amounting to a 
notice of assignment of the debt. In 
the foUowliig December the London 

J.s. 


firm forwarded it to B. : — BeXd : as 
the transaction of Sept. 25 amounted 
to a valid equitable assignment of a 
chose In action for valuable con- 
sideration, It was not Illegal ascemtra- 
veuiug the above sect. — G rundt v, 
Broadbknt, [1918] 1 I. R. 433. — IR. 

sn. Proclamation of December 12. 
1914 — Taking delivery of goods from 
enemy ships in neutral ports.} — PItfs. 
were a BriUsb bank oarr^g on 
business in London & Bombay. 
Defts were a firm of merchants, 
Brltisb subjects, carrying on business 
in Bombay. On June 24, 1914, A., a 
German subject, drew a bill of ez- 
ohange upon defts. in favour of pltfs. 
The bill purported to be drawn upon 
defts. againm fifty bales of goods per 
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a German steemor. The bill was 
accepted by defts. on July 20, 1914, 
payable at tbo office of pltfs. In Bom- 
bay. The steamer reached Bombay 
just before the outbreak of war, & In 
order to evade capture left Bombay 
Sc took shelter in a neutral port. The 
bill was presented for payment on the 
due date with the shipping documents 
attached but was dishonoured by non- 
payment. Pltfs. filed a suit on 
Sept. 30, 1915, to recover the amount 
due on the bUl : — Held pltfs. were 
entitled to succeed, as by the above 
Proclamation the consignees were 
permitted to take delivery of goods 
from enemy ships in neutral ports. — 
Motishaw Sc Go. v. Mercantile Bane 
OF Indu (1916), I. L. K, 41 Bom. 666. 
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402. Add* Annotaiiom : — Aa to (1) Reid. Lebeaupin 
V. Crispin, [1920] 2 K. B. 714. Aa to (2) Raid. 
Be Bi^ische Co., Bayer Co., etc., [1921] 2 
Ch. 331. Aa to (3) Reid. Be Badische Co., 
Bayer Co., etc., [1921] 2 Ch, 331. 

402a.- .] — Pltf. was a British subject 

carrying on business as an exporter of Man- 
chester goods to Turke^r. At the outbreak 
of war between Great Britain & Turkey deft, 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods .consigned by pltf. to Beyrout, 
which had arrived there shortly before the 
outbreak of war, & were subsequently 
delivered to the customers by deft, bank 
against payment in piastres. At the con- 
clusion of the war deft, bank claimed the 
right to pay to pltf. an amount in sterling 
representing the then value of the piastres 
which they had received in payment for the 
goods. Pltf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion : — Held : (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
handed over the goods, it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it was not every contract that was 
abrogated by the war ; it was only a contract 
which was still executory & which for its 
execution required intercourse between the 
British subject the enemy, & as the con- 
tract had been partially carried out, the bills 
had been indorsed, & the bank had been 


handed them together with the indorsed bills 
of lading, from that a subsidiary contract 
arose, namely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no intercourse 
between a British subject Ss the enemy was 
necessary ; & the bank was entitled to do 
what it did, & there *could be no question of 
conversion, So having constituted themselves 
debtors in sterling, in sterling they must pay. 
— Ottoman Bank v. Jbbara, [1928] A. 0. 
269 ; 97 L. J. K. B. 602 ; 139 L. T. 194 ; 
44 T. L. B. 625 ; 72 Sol. Jo. 616 ; 33 Com. 
Gas. 260, H. L. : revag. S. 0. attb nom. Jebaba 
r. Ottoman Bank, [1927] 2 K, B. 254, 0. A. 

Annotaiion : — A$ to (2) Befd. Simpson v. Maurice’s Exors. 

(1U29)» 14 Tax Cas. 580. 

403. Add. Annotation : — ^Refd. Larrinaga v, Soc. 
Franco-Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 455. 

405a. .] — For many years there 

existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. So two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed So re^tered in 
England, So in 1898 its name was changed 
to B. Co. Its original capital was £5,000, 
divided into 600 shares of £10 each of which 
A. held five shares So the Gorman concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 


PART IV. SECT. 4. 

402 iv. Hepayment oi 

instalments.] — In Apr., 1914, the A. 
CO. contracted to construct machinery 
for the B, co. by Deo. 31, 1914, Pro* 
gresR payments were made by the B. 
CO., but none ot the machinery was 
over delivered. After the commence* 
meut ot the war, an order was, on 
Nov. 13, 1914, made under Trading: with 
the Enemy Act, 1914, s. 8, appointing C. 
controller of the B. co., & on June 13, 
1918, under Trading with the Enemy 
Act, 1911-1916, 8. 9 h, requiring the 
B. co. to bo wound up, & appointing 
0. controller. The contract was never 
completed : — Held : the oontract be- 
came null & void as from the com- 
mencement of the war, & neither the 
B. co. nor C. was entitled to recover 
from the A. co. any portion of the sum 
paid as progress payments. — lie Con- 
tinental (1919), 27 C. L. R. 194.— 
AUS. 

402 V. .] — A contract 

between a British firm & an Austrian 
firm, for the purchase by the latter of 

? roods to be manufactured, provided 
or an extension of time for delivery 
If delay should occur owing to causes 
bevond the control of the sellers. The 
price was payable by Instalments, of 
which £4,620 w'as paid to accouzft of 
the whole when war broke out Sc It 
became illegal to implement the 
contract. None of the goods had at 
that time been delivered. Thereafter 
the goods were completed Sc sold in 
Great Britain at an enhanced price. 
Third parties having obtained a decree 
against the purcliasers of the goods 
arrested money In the bands of the 
sellers of the goods; — Held: (1) the 
contract was dissolved by the outbreak 
of war; (2) the sum paid to account 
of the price of the goods belonged to 
the buyers Sc was validly arrested in 
the hands of the sellers. — Davis Sc 
Primrose, Ltd, r, Cltde Ship- 
BUILDINO Sc ENOIKRSBINO OO., LTD, 
(1918), 56 So. L. R. 24.— SOOT, 


402 Vi. .) — In May, 

1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, payment to 
be by instalments. The first instal- 
ment had been paid, but no part of 
the engines had boon built when war 
broke out Sc further performance of 
the contract became legally impossible. 
After the war on action brought for 
repetition of the instalment paid : — 
Held : as the instalment had been 
paid as part of the price of the engines. 
Sc as the engines iiad not been delivered 
owing to a cause for which neither of 
the parties was responsible, defenders 
were bound to make restitution of 
the Instalment. — Cantiere v. Clyde, 
[19231 S. C. (H. L.) 105 ; 60 Sc. L. R. 
635.— SCOT. 

402 vli. Enemy Contracts 

Annulment Act, 1915.) — A oontract 
was made in 1911 for the sale by the 
C. CO. to the B. CO. of the whole of the 
output of the O. co. In Sept. 1914, 
an agreement was entered into between 
the parties by which the terms of pay- 
ment were varied ; — Held : the agree- 
ment ot Sept. 1914, was not rendered 
null Sc void by s. 3 (6) of the above 
Act, nor by Trading with tho Enemy 
Act, 1914. — Broken Hill Pro- 
ruiETAUV Co., Ltd. e. Wabnock (1922), 
30 C. L. R. 362.— AUS. 

402viii. .] — On Fob. 2» 

1914, deft, firm agreed to sell to pltfs. 
steel bars under a o.Lf. contract free 
Hooghly. Tho goods wore shipped on 
July 2, 1914, per a German steamer, 
which was subsequently captured 
with her cargo Sc condemned by the 
Prize Ot. : — Held : the contract under 
which the goods would be delivered 
in the Hooghly became impossible by 
the outbreak of war within Indian 
Contract Act, s. 56, & was void. — 
Madhoram Hurdeo Das v. Sett 
(1017), I. L. R. 45 Calc. 28.— IND. 

405 i. Effed of suspeMory 

clause,] — ^By a oontract made after the 
outbreak of war with Germany to 
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supply German dyes, deft, was not to 
be liable in case of non-arrival of the 
steamers at certain ports on account 
of the state of war. The ship Sc tho 
dyes therein were seized Sc con- 
demned by a Prize (3t. : — Held : (1) the 
contract was unenforceable; (2) tho 
Royal Proclamation of Sept. 8, 1914, 
put an end to the contract. — ^A rdul 
Razack V. Euandi Row (1918), 
I. L. R. 41 Mad. 225.— IND, 

sp. Debtor of alien enemy — Payment 
of inierest in respect of trantaction 
entered into before ouUrreak of war — 
Right to repayment,] — Where a person 
Indebted to an alien enemy had paid 
interest in respect of a transaction 
entered into before the outbreak 
of hostilities Sc sought a refund of tho 
amount paid for the period between 
the outbreak of hostilities Sc the dato 
of a licence to trade obtained by the 
enemy firm ; — Held : he was not 
entitled to such refund, as there was on 
suspension of interest in respect of 
such transactions during that period. — 
Valli M^vhomed Adu V . Bbrthoid 
Rbif (1919), I. L. R. 44 Bom. 1.— IND. 

so. Erection of nutchinery — Replace^ 
ment of defective parts,] — In Mar. 1913, 
reaps, contracted to supply Sc erect 
certain maoltinery for appit. In Mar. 
1914, the machinery was erected, Sc in 
June, 1914, it broke down. By an 
agreement mode in Jan. 1915, reaps, 
agreed to replace the defective parts. 
Sc did so in Apr. 1915. Shortly after- 
wards the machinery again broke down. 
In July, 1915, resps. were declared to 
be a CO. ** man^d or controlled, 
directly or indirootly, by or under the 
influence of, or earned on wholly or 
mainly for the benefit or on behalf of, 
persona of enemy nationality '* : — 
Held : the agreement of Jan. 1915, 6 
aubjeot to the exception in Enem 
Gontracta Annulment Act, 1915, a, 
the agreement of Mar. 1913, were om 
Sc, YM , — Sydney Munxoipal Ooun*~ 
V , austbauan Metal Oo., Ltd. (I92ji 
87 a L. R. 550,— AUS. 
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paid, & in 1900 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares 5c A. twenty shares. By an 
agreement dated in 1910 between the German 
concern & B. Oo., the district of the German 
concern was defined as the whole world 
outside the^ United Kingdom with the 
Ohannel Islands & the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Ohannel Islands Ss the Isle of Man. The 
German concern bound itself not to import 
goods into B. Co.’s district except for the 
purposes of B. Co., & B. Oo. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven years, the German concern bound 
itself to sell to B. Oo. & to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 
the Geiman concern, & B. Co. bound itself 
to buy from the German concern & from 
no other manufacturer such dyestults. By 
unwritten agreement B. Oo. was bound from 
its inception to import only from the German 
concern. Prom the time of the registration 
of B. Co. A. *8 firm ceased to act as agents for 
the German concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal ; but it announced 
to the world on its office windows, 56 to its 
customers on notepaper & other documents 
56 by books, catalogues & samples, that it 
was the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new regime was in 
etlect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. & another 
director, both resident in England. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B. Co., B. Co. making a profit by selling 
to customers at a price higher than the list. 

If an English customer offered to buy at a 
price lower thdn the list, the German concern 
would reduce its price to B. Co. accordingly. 
The overwhelming shareholding of the Ger- 
man concern in B. Oo. caused it to be' vitally 
interest<^d, as seller & buyer, in the contract 
between itself & B. Co. & as seller in the 
contract between B. Oo. & its customer. 
Down to the outbreak of war between 
England & Germany on Aug. 4, 1914, the 
control of B. Oo., its business, affairs 56 acts, 
were in the hands of the German concern. 
On Apr. I, 1914, B. Co. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by letters 56 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of wliich samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Gk>vt. on the goods should be paid by 
the British firm or the price should be 
^ advanced acconlingly. It was further pro- 
vided that deliveries or orders off the contract 
^ . might be suspended by either party if any 
contingency should arise beyond the control 
not of the parties, such as fire, accidents, war, 
strikes, or the like. The contract covered 
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a period imexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
undelivered & were never afterwards de- 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, I9lfi (c. 105), s. I, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds ; (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy cliaracter, because 
the parties contracted on the h>oting that 
the goods should come from Germany, & 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy ; {h) that 
owing to the suspension clause no right to 
damages had yet arisen ; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite 56 
beyond the contemplation of the parties, 
because perfonnance of the contract was 
prevented by Gk)vt. action or embargo, & 
because the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible & bv reason of 
war it was renderwl impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Co. : — Held : (1 ) at the date 
of the outbi’eak of war B. Co. assumed enemy 
character, A, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a CO. which eo inalanti assumed enemy 
character ; (2 ) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event of war did not assist the claimant, 
& if “ war ” in the clause included war 
between England A Germany the clause was 
void as against public policy, A the claim 
must be rejected ; (H) assuming that B. (Jo. 
had not assumed enemy charac:tcr at the 
outbreak of war, the claim must fail on the 
following grounds : thav, the contract being 
for the supply of goods to be obtained from 
Germany, further j>erformance on the out- 
break of war involved intercourse with the 
enemy A became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue A that the basis having 
ceased to exist by outbreak of war between 
England A Germany, the commercial object 
of the contract had been frustrated. A the 
contract was dissolved at the outbreak of 
war \ (4) the suspension clause was not 

intended by the parties to apply to war 
between England A Germany ; (5) the 

doctrine of frustration applied to contracts 
for the sale of unascertained goo^is. — Be 
Badische Oo., Ltd., Re Bayfr Co,, Ltd., 
Re Gkibshrim Elwktuon, Ltd., Kaixe 
A Co., Ltd., Re Hkklin Aniline Co., Ltd., 
Re MEisTKit Lucius A Bkunino, I.td., 
[1921] 2 Ch. 331 ; 91 L. J. Ch. 133; 126 
L. T. 466. 

Add. Citations: — affd. sub nom. Pried 
Krupp Akt. V . Orooneba Iron Orb Co., 
Ltd. (1919), 88 L. J. Ch. 304 ; 120 L. T. 
386 ; 86 T. L. B. 234, H. L. 
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Add. Annotoiiions : — An to (1) Folld. Fried 
Krupp Akt, 17. Orconera Iron Ore Co. (1919), 
88 L. J. Oh. 804. Refd. Central India Mining 
Co. V, Soc. Colonial Anversoise, [1920] 1 K. B. 
753 ; Re Badische Co., Bayer Co., etc., 
[1921 1 2 Oh. 381 ; Larrinaga v, Soo. IiYanco- 
Americaine des Phosphates de Medulla 
(1922), 88 T. L. K. 789; Jebara v. Ottoman 
Bank, [1027] 2 K. B. 254. As to (2) Reid. Re 
Badische Co., Bayer Co., etc., [1921] 2 Oh. 
831. As 10 (8) Refd. Guaranty Trust Co. of 
New York t;. Hannay, [1918] 2 K. B. 623. 

4p09. Add* Annotation : — Refd. Be Badische Co., 
Bayer Co., etc., [1021] 2 Ch. 831 

409a. Effect of Treaties of Peace Se 

. consequent Orders.] — Rowe Brothers & 
Co., L/td. 17. Lindgens (1920), 36 T. L. R. 247. 

411. Add, Annotation: — As to (1) Refd. Re 
Sutherland, BechoS t7. Bubna (1921), 65 
Sol. Jo. 513. 

412. Add. Annotation : — Refd. Re Badische Co., 
Bayer Co., etc., [1921 ] 2 Oh. 331. 

412a. Insurance policy — Effect of Treaties* of Peace 
& consequent Orders.] — Excess Insurance 
Ck)., liTD. 17. Mathews (1925), 81 Com. Cas. 43. 

418. Add, Annotation : — As to (2) Refd. Matthey 
17. Curling, [1922] 2 A. 0. 180. 

416. Add. Annotations : — Consd. Simpson 17. 
Maurice’s Exors. (1929), 14 Tax Cas. 580. 
Reid. Naylor, Benzon t7. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 831 ; Med Krupp 
Akt. 17. Orconera Iron Ore Co. (1919), 88 
L. J. Ch. 804 ; Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Ch. 107 ; Re Bush, Warre 
17. Rush, [1923] 1 Ch. 56. 

418. Add. Aniiotation : — Refd. Rodriguez i7. 

«peyer, [191 9 J A, 0. 69. ' 

419a. Property otherwise subject to oon« 

fiscatlon.j — The Deergarden (1747), cited 


in 1 Oh. Bob. at p. 202 ; The St. Philip 
(1747), cited in 8 Term Rep. at p. 656 ; The 
Elizabeth (1749), cited in 1 Oh. Bob. at 
p. 202 ; The Lady Jake (1749), cited in 
1 Ch. Rob. at p. 202 ; The Rikgekde 
Jacob (1750), cited in 1 Oh. Rob. at p. 202 ; 
The Jupprouw Louisa Margarbtha (1781), 
cited in 1 Oh. Rob. at p. 203 ; The Gohpte 
DE WOHRONZOPP (1781), cited in 1 Oh. Rob. 
at p. 205 ; The Expedite van Botbrdam 
(1782), cited in 1 Oh. Rob. at p. 200 ; The 
Bella Guidita (1785), cited in 1 Oh. Rob. 
at p. 207 ; The Bbnighbid (1796), cited in 
1 Ch. Rob, at p. 210 ; The Portuna (1796), 
cited in 1 Ch. Bob. at p. 212 ; The Prbedbn 
(1796), cited in 1 Ch. Rob. at p. 213 ; The 
William (1796), cited in 1 Oh. Rob. at p. 214. 
— .] — Seet also, Nos. 369-371, ante. 

424. Add. Annotation : — Refd. Johnstone t7. 
Pedlar, [1921] 2 A. 0. 262. 

425. Add, Annotation : — Refd. Johnstone v. 

Pedlar, [1921] 2 A. 0. 202. 

429. Add, Annotation: — As to (1) & (2) Refd. 
Oasdagli v, Casdagli, [1919] A. C. 145. 

440a. .]— La Flora (1805), 6 Ch. Rob. 1 ; 

1 Eng. Pr. Cas. 616 ; 165 B. R. 828. 

445. Add, Annotation: — As to (1) Refd. The 
Rannveig, [1922] 1 A. C. 97. 

460* Add* Annotaiicyn : — Refd. Casdagli t7. Gas- 
dagli, [1919] A. C. 146. 

493a.> .] — Where a licence is granted for 

a voyage to a hostile country, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control. — Groking v, Crockett (1811), 3 
Camp. 83 ; 170 B. R. 1313, N. P. 


Part V. — Acquisition of 

615. Before this case add “ See note to Part I., 
ante,'" 

620. Add, CUation 20 Cox, 0. C. 211, D. 0. 

Add. Annotation : — Consd. Markwald v. A.-G,, 
[1920] 1 Oh. 348. 

520a» .] — A natural-bom German sub- 

ject left Germany in 1878 & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 
powers of the Naturalisation Act, 1003, a 
certificate of naturalisation by which he 
became entitled to all political & other rights, 


British Nationality. 

powers, A; privileges to which a natural -born 
British subject is entitled in the Common- 
wealth. H3 subsequently became a resident 
in London & was charged A convicted for 
that, beit^ an alien, he had failed to furnish 
to a registration officer the particulars re- 
quired by Aliens Restriction (Consolidated) 
Order, 1916, & his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by pltf. against the A.-G. for a declaration 
that he was no alien in England, but a liege 
subject of His Majesty the King. & entitled 
to the protection of His Majesty the King in 


PART IV, SECT. 5, SUB-SECT, 1. 

420 1. NecessUy for licence — How 
Oiven — ApprwaX of contract by officer 
entrusted to grant licence,h^llfld : tlie 
fact that a oon tract had been approved 
by the officer who was de facto entrusted 
by the Crown with the exercise of the 
prerogative to grant lioenoes to trade 
with the enemy was an answer to 
prosecutions for trading with the 
enemy. — D onohob v, Sohroedeb 
(191d). 22 O. L. K. 362.— AUS. 

PART V. SECT. 8. 

618 ii. Child of mother 

naturalised by suJbseouent marriaoe.h- 
.Sect. 10 (5) of the atevo Act does not 


apply to an infant whose mother by 
her subsequent marriage to a natural- 
ised British subject has herself become 
a British subject but has not, while 
a widow, obtained a certificate of 
naturallHatlon in the United Kingdom. 
— Jrrokr V , Pbarcb (1920), 27 

C. L. R, 626,— AUS. 


■t. OommonweaUh Naturalisation 
Acts, 1903-1917, s, 10— Ejlfccf— i8f«p- 
ehild of man naturalised under Natur* 
atisation Act, 1870 (e. 14).]— The above 
sect, does not apply to a child whose 
mother has married a man who was 
naturalised under Naturalisation Act, 
1870 (o. 14 ).— Jbrobb V, Pbarob 
( 1920). 27 a L. R. 626.— AUg. 
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sa. Naturalisation Act, JR. S, O,, 
1906 (c. 77 ) — StcUus of naturcUia^ 
persons. ] — An alien naturalised in 
Canada under the above Act acquires 
the status of a British suldect . — Be 
SOLVXNO, 11918) 3 W. W. R. 876 ; 
43 D. L. R. 649.— CAN. 

Vi. Naturalisation Acts^Fitness of 
applicant — Precious conviction . )— The 
fact that appot. had several years 
before undeigone a sentence of 
imprisonment in default of paying a 
fine for supplying Intoxicsating liquor 
to an Indian is not a bar to ms claim 
for naturalisation under the above 
Acts.— Be BBSams (1920), 68 D. L. R. 
383 : 34 Ora. Cldm. Cas. ieT.-~0AN, 
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all paits of Ula Majesty’s Kingdom Sc 
DoxoinioiiB: — Held: neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the grant of the 
certificate in Au^ralia, made pltf. a British 
subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pltf. was at least to this extent to be regarded 
as an alien, that he was a person so described 


in British Nationality & Status of Aliena 
Act, 1914 (o, 17), Sc for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for Sc to have granted 
to him in the United Kingdom a certificate 
of naturalisation. — Markwald v. A.-G., 
[1920] 1 Ch. 348 ; 89 L. J. Oh. 225 ; 122 
L. T. 603 ; 36 T. L. B. 197 ; 64 Sol. Jo. 239, 
0. A, 


Part VI. — Loss of 

532. Add. Annotation : — As to (2) Consd, Be Ross, 
Ross V. Waterfleld (1929), 46 T. L. R. 61. 

533. Add. Annotaiions: — Consd* Fasbender v. 
A.-G., [1922] I Oh. 232. Refd. Be Chamber- 
lain’s Settlement, [1921] 2 Oh. 623; Pas- 
bender V. A.-G., Kramer v. A.-G., [1922] 2 
Oh. 850. 

636. Add. Citation .—26 Oox, 0. 0. 177, D. 0. 


British Nationality. 

637. Add. Citations : — 16 L. G. R. 764 ; 26 Cox, 
0. 0. 244, D. 0. 

638. Add. Annotations : — Consd. Fasbender v. 
A.-G., [1922] 1 Oh. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Oh. 633; Fas- 
bender V. A.-G., Kramer v. A.-G., [1922] 2 
Oh. 850 ; Kramer v. A.-G., [1923] A. 0. 628. 

638a. British woman marring alien — In time 

of war.] — Fasbender v. A.-G., Kramer v. 
A.-G., No. 49d, ante. 


Part VIII. — Immigration 

640. Add. Annotation : — Ref d. Johnstone c Pedlar, 
[1921] 2 A. 0. 262. 


and Expulsion of Aliens. 

641. Add. Annotation : — Refd. Johnstone v. Pedlar, 
[1921)2 A. C. 262. 


PART VI. 

gb* Revocation — Whether reasom need 
he Btaied.] — A revocation of a cer- 
tlOcate of natnrallBation need not state 
the reasons of the Governor-Gonoral. — 
Mever V. POYNTON (1920), 27 C. L. R. 
430.— AUS. 

go. Effect of Treaty of Peace 

with Oermany.] — Art. *278 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the oer- 
tlfloate of aaturaJlsation of a natural- 
born German subject. — ^Mkyer v. 
POVNTON (1920), 27 C. L. R. 436.— 
AUS. 

td. Declaration of intention to be- 
come citizen of foreign State.] — By 
going to the United States & there 
making a declaration of int>eution to 
become a citizen of that country, a 
person of Gcnnan birth naturallaed 
in Canada does not cease to be a 
British citizen. — Newman (or Neu- 
man) V. Bradshaw, [1917] 1 W. W. R. 
1223; 23 B. C. R. 492.— CAN. 

6841. British Nationality <£* Status 
of Alims Act, 19U (c. 17>— Declara- 
tion of alienaye — Effect on liability 
under Military Service Acts.] — A 
natural -burn British subject who is 
also an American subject, & has been 
duly called up under Military Service 
Act, 19r0, B8. 3, 11, is not relieved 
from his obligation to serve by a 
declaration of alienage under British 
Nationality & Status of Allens Act, 
1914 (0. 17).— Rc Hobnk, tl919J 

N. Z. U. R. 190.— M.Z, 

PART VUI. 

640 lx. Son of domiciled China- 

man.]— The domicil gained by a China- 
man in Canada was held not avail- 
able for the benefit of his son, twelve 

S ears of age, who had lived his life- 
me in China, so as to give the son 
Canadian domloll. — Re worn 8uey 
Mono, tl»211 8 W. W. R. 122.— CAN. 

640 X. Son of naturalised Rus- 

sian.] — A Russian, an Insane person, 
was held for deportation under Im- 
migration Act (Consolidation), s. 3. 
His release was applied for on the 


ground that his father had been 
resident In Canada for a number of 
years & had boon naturalised there. 
& that the domicil of the father 
applied to the son : — Reid : the son 
had no domicil In Canada & was 
expressly prohibited from landing 
under the Immigration Act. — Re 
Lipstein, 11923) 2 D. L. R. 1056 ; 56 
N. S. R. (G. & R.) 292.— CAN. 

e (p. 193) i. .) — ^A deporta- 

tion order made by an immis^tiou 
officer, when there Is no Board of 
InquiiT.in the vicinity of the port of 
entry, must show on the face of It 
that there was no such Board there.— 
R. V. Bannstkad, Ex p. Hianbon, 
Ex p. Moller (1920), 65 D. L. K 
287.— CAN. 

sf. Immigration Act. 1901-1920 — 
Prohibited immigrant— Onus of proof — 
Evidence of prosecution incomplete .] — 
Where, on a prosecution under sect. 5 
(2) of the above Act, the prosecution 
proves some only of the relevant facts 
Sl does not complete them so as to 
enable the tribunal to come to a eon- 
clusion one way or the other, the aver- 
ment that deft, is an immigrant & has 
entered the Commonwealth within 
tlu^ years before failing to pass the 
dictation Usst is, under 5 (3), to 
be deemed to be proved to the absence 
of proof to the oontiary by tlie per- 
sonal evidence of deft. — Gabriel v. 
Ah Mook (1924), 34 C. L. R. 691 ; 31 
Argus h. R 84.— AUS. 

•j. Person bom in Aus- 

tralia retuminq from abroad.!— Where 
a person born in Australia has left the 
Commonwealth, the questloD whether, 
when he attempts to re-enter the 
Commonwealth, be is an immigrant 
within the above Act depends on 
whether he Is as a fact coming back 
to Australia as to his borne.— D onohor 
V. WONO SaU (1925), 36 C. L. R. 404.— 
AUS. 

gh, Application to immigration 

after date of enactment.] — Applt., an 
alleged prohibited Immigrant, entered 
the Commonwealth not later than the 
year 1006 Sc the dictation test, which 
he failed to pass, was applied to him in 
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the year 1930. No substantive evi- 
denoe was adduced that applt. had 
evaded an officer, the only eyidenoe of 
this fact being the averment thereof 
contained in the information : — Held : 
8. 6 (1) (a) of Immigration Act, 1901- 
1925, only operates & applies to immi- 
grants who enter Australia after the 
date of its enactment. — ^Ah You v. 
Qleeson (1929), 43 C. L. R. 589 ; 4 
A. L. J. ICO ; (1930), Argus L. R. 273. 
—AUS. 

e (p. 194) I. “landing*'— 

What is.] — ** Landing ” Is the original 
act of landing & not the return of a 
certificated Chinese resident of Canada 
from a short visit to on adjacent city 
in the United States. — R. v. Fong 
SOON. [1919] 1 W. W. R. 486; 46 
n. L. R. 78 ; 81 Can, OHm. Cas. 78.— 
CAN. 

gl. Whether repugnant to 

Immigration Act, 1910 (c. 27).] — The 

S owers & mode of procedure of the 
card of Inquiry as to deportation 
under the latter Act are repugnant to 
the former Act, &: do not apply. — 
Re Immigration Aot, H. v. Jen Jang 
How. J1919) 3 W. W. R. 271; 47 
D. L. R. 538.— CAN. 

•m. .] — Sect. 18 of the 

former Act is not repugnant to s. 3 
of the latter Act . — Rx Jung Yin, 119213 
3 W. W. R. 194.— CAN. 

sn. Chinese Immigration Act, 1923 
(c. 38) — Deportation order — Appeal 
from — Person not Canadian citizen or 
having no Canadian domicil.}— Held : 
the ct. bad no jurisdlotion to interfere. 
—Re Yee Poo, [1925] 2 D. L. R. 1131 ; 
44 Can. Crim. Cas. 17 ; 56 O. L. R. 
669.— CAN. 


•p, 8.P. Re Young Sub Hing (1026)# 
37 B. C. R. 227 ; [1926] 2 W. W. R. 
<74.— CAN. 

gq. — OerHorari in 

S enerai lies with respect to an order for 
eportation made under sect. 26 of the 
above Aot ; &. sect. 38 is no bar to its 
application to such orders when made 
without or in excess of jurisdlctUm or 
in violation of the essentials of justice. 
—Re Low Hong Hinq, [1926] 8 
H. L. R. 692 ; [1926] 2 W. W. R. 597 
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643a. .] — In making a recom- 

mendation for expulsion part of a sentence 
regard must be had to the period of the 
alien’s residence in this country. — v. 


Shafpnbb (1920/, 14 Or. App. Rep. 131, 
0. 0. A, 

548b. .] — B. V. Gilbert 

(1921), 16 Or. App. Bep. 34, O. 0. A. 


46 Can. Orlm, Cos. 65 ; 37 B. C. R. 
266. — CAN, 

•r. Jlien allowed to land pending 

inquiry — Omission to olitain deposit as 
security.] — Uetd : not equivalent to 
an assent tn tbe alien being landed. — 
R. V. Lee Chow Yino, {1927] 1 
W. W. II. 627 ; 47 Can. Crtm. Cas. 
203 ; 38 B. C. ll, 241.— CAN. 

It. Certificate obtained by fraud — 

CrmrZiisiwc.}— When the Controller of 
Chinese Immigration has concluded 
aft^r Inquiry that a Chinaman is 
entitled to enter Canada & has per- 
mitted him to land & given him the 
certificate provided for In sect. 17 of 
above Act, the Controller has ex- 
hausted his jurisdiction & even though 
Tt Is afterwords discovered that a 
fraud has been committed on him, 
the Chinaman's right to be in Canada 
con be contested only before a judge 
as provided in sect, 1 7 of above Act. — 
R. V . Chin Sack. 11928] 1 D. L. R. 779 ; 
[1928] 1 W. W. R. 618; 49 Can. 
Crira. Cas. 43 ; 39 B. C. B. 223.— CAN. 

8v, Habeas cormis — Bight of 

person claiming Canadian birth .] — 
Chinese Immigration Act, 1923, o. 38, 
8. 38, enacts luferentlaUy that any- 
one Claiming Canadian birth has a 
right to apply for relief by wav of 
habeas corpus from the Comptroller’s 
decision.— Re Chinese Immigration 
Arr & Lee Chow Ying (1928), 49 
Can. Grim. Cas. 108 ; 39 B. C. IX. 322.— 
CAN. 

sw. Chinese Immigration Act. 1927 
(c. 9b) — Decision as to validity of 
certificate — No appeal.] — Ex p. Chin 
Shaok (B. C.) (1928), 60 Can. Crlm. 
Ca.s. 137.— CAN. 

8X. Previous deportation — Bar 

to admission.] — Re Lim CJooik Foo, 
(1931) 1 W. W. U. 233 ; revsg.. [1930] I 
W. W, R. 894 ; 53 Can. C. C. 367 ; 42 
B. C. H. 496 ; sub nom. R. v. Lim 
C ooiE Foo (1930), 54 Can. C, C. 383 ; 
43 B. C, R. 64.— CAN. 

8y. Habeas corpus — Order for 

examination — Appeal from.] — R. v. Lee 
Moon Koo, {1931] I W. W. U. 571 ; 

65 Can. C. C. 188 ; 43 B. C. U. 458.— 
CAN. 

q (p. 195) i. Detention for return 

to omniry not specified in order — After 
admittance refused by country specified 
in order.] — An order had been made 
under the above Act for deportation 
of a native of India to the United 
States. On the refusal of the United 
States immigration officials to allow 
him to enter he was hold for deporta- 
tion to In<Ua ; — Held : he was illegally 
detained & was entitled to his discharge. 
— /fr Santa Singh, {1924] 3 D. L. R, 
1088 ; 3 W. W. R. 164 ; 34 B. C. R. 
190.— CAN. 

q (p. 195) ii. Attempting to land 

forbidden person.] — R, v, Palanuxo 
(1912), 22 O. W. R. 540 ; 3 O. W. N. 
1440 ; 4 D. L. R. 611.— CAN. 

8Z. Whether repugnant to 

Chinese Immigration Act. R. S. C., 
1906 (c. 95).] — Re IraiGRATiON Acjt. 
R. V. Jen Jano How, [1919] 3 W. W. R. 
271.— CAN. 

proceedings under — Nid 
criminal proceedings.}-— B. v. Alama* 
ZOFF, (19191 3 W. W. R. 281 ; 47 
D. L. R. 633.— CAN. 

fb. .] — Re Immi- 

gration Apt 8r Wong Shek (1922), 

66 D. L. R. 485; 37 Can. Crirn. CJaa. 
371 ; (19221 2 VV. W. R. 156.— CAN. 

80. . 1 — Re Pong 

Fook Wing, Re Immigration Act, 
{1923] 4 D. L. R. 1034 ; 3 W. W. R. 
819.— CAN. 

t(p. 195)1. Person neA 

Canadian citizen or having Canadian 


domicil.] — The ot. cannot Interfere 
with what Is done is by the Immigra- 
tion offloers looking to the deportation 
of aliens who have not ooqnlred 
Canadian domicil. — Re Gottbsman 
(1918), 29 Can. Crim. Cas. 439 ; 41 
O. L. k 647 ; 13 O. W. N. 344.-^AN. 

t(p. I95)li. .]— 

Motion for release from custody of one 
hold for deportation under an order of 
a Board of Inquiry, was dismissed for 
want of jurisdiction in the ot. under 
8. 23 of the above Act. Appet. had 
not shown that he was a Canadian 
citizen or had Canadian domicil. — 
R. V . ScHOPPKLREl, [1919] 3 W. W. R, 
322.— CAN. 

t(p. 195)ili. .]— 

The ot. has no power to Interfere with 
an order of deportation made by the 
Board of Inquiry unless the person 
ordered to be deported be a Canadian 
citizen or have Canadian domicil. — 
Re Immigration Act & Wong Shek 
(1922), 66 D. L. R.485; 37 Can. Crira. 
Cas. 371 ; fl922] 2 W. W R. 156 ; 
revsg. 59 D. L. R. 626 ; 36 Can. Crim. 
Cas. 405 ; 30 B. C. R. 70.— CAN. 

t (p.l95)iv, .] — Habeas 

corpus will lie In respect of a deporta- 
tion order made by an immigration 
officer whose jurisdiction so to act In the 
stead of a Board of Inquiry is not shown 
on the face of the omcr. although an 
appeal by appet. to the Minister of 
the Interior under s. 19 of tbe above 
Act has been unsuccessful. — H. r. 
Bannstrad, Ex p. Hianson, Ex p. 
Moller (1920), 65 D. L. H. 287.— CAN. 

t(p. 195) V. .1— If it 

be proved that the Board of Inquiry 
has not acted judicially, but merely 
on In-structions from Ottawa, in 
ordering the deportation of a China- 
man, the ct. would be bound to grant 
an application for a wTlt of habeas 
corpus. — Re Jung Y’in, [1921] 3 

W. W. R. 194.— CAN. 

t(p. 195)vi. ,] — An ap- 

peal lies in habeas corpus proceedings 
where a person is detained under the 
above Act. — Re Immigration Act jn 
Wong Shee (1922), 66 D L. R. 485 . 
37 Can. Crim. Cas. 371 ; [1922] 2 

W. W. R. 156.— CAN. 

t(p.l05)vii. .] — An ap- 

peal lies to tbe Ct. of Appeal from an 
order made in habeas corpus proceedings 
releasing a person detained under the 
above Act. — Re Pong Fook Wing, Re 
Immigration Act, [19231 4 D. L. K. 
1034 ; 3 W. W. R. 819.— CAN. 

V (p. 195) i. Chinese 

immigrant] — Under s. 23 of the above 
Act the ct. Is prevented from interfering 
with the decision of a Board of Inquiry 
concerning the admission of a China- 
man to (Canada. — Re Wong Sit Kit, 
[1921] 3 W. W. R. 116.— CAN. 

v(p. 195) U. .]— 

The docislon of a Board of Inquiry as 
to the admissioii of a Chinaman is not 
subject to review by the ct. — Re 
Wong Suet Mono, [1921] 3 W. W. R 
122.— CAN. 

Id. Immigration Amendment Act. 
1919 (c. 25) — Not retrospective.}— 

Re Immigration Act & Santa Singh. 
[1920] 2 W. W. R. 999.— CAN. 


86. Appointment of immigra- 

tion officer — Sufficiency .] — The siraa- 
ture of the Acting Deputy Minister 
of Immigration « Colonisation Is 
suffloient. — /fc Pappas, [1921] 1 

W. W. R. 949.- CAN. 


8f. — Deportation order — Form 
of order. ] — Where an order only stated 
P. C. 23 ** as the reason for deporta- 
tion i—Hdd : such an order was 
defective. — R. v. Lantalum, Ex p, 
Opfman (1921), 62 D. L. R. 223 ; 35 
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Can. Crim. Cas. 295 ; 48 N. B. R. 448. 
—CAN. 

8g. Amendment of 

ordir.] — An order of deportation, 
insufficient in form as not showing 
jurisdiction, may be amended by the 
immigration officer. — Re Pappas, [1921] 
1 W W R. 949.— CAN 
sh. Immigration Law (R. 8. O., 
1927, c. 93)— Right to annul expulsion 
order,] — Tbe tribunals have not power 
or juiisdiction to annul an expulsion 
order made against an immigrant on 
the strength of the immigration law 
even If they think tbe offlelals charged 
with administering the said law have 
not applied their orders correctly. — 
Yershkmsky V . Moquin (1928), Q. II. 
45 K. B. 166.— CAN. 

ga. Right of iUiierate rdatives to 

admission — Effect of disqualification.}— 
M., an immigrant from Japan in 1914, 
subsequently obtained a certificate of 
naturalisation as a Canadian citizen. 
In 1928 his wife & two children on 
arriving at Victoria from Japan were 
refused entry on the ground that they 
had not in their possession a valid 
passport issued In & by the Govern- 
ment of the country of which they were 
citizens as required by order in council 
pursuant to sect. 3 (i) of the Immigra- 
tion Act. On habeas corpus proceed- 
ings appets. claimed that notwith- 
standing their not having a pasKport 
they were entitled to admission Into 
Canada by virtue of sect. 3 (0 of the 
Immigration Act ; — Held : sect. 3 (t) 
is restricted to the question of lllitorary 
of relatives of an admitted immigrant, 
& when otberwisci disnuallffed such 
persons arc prohibited from entering 
Canada. — Re Toku Nishi (1928), 
41 B. C. R. 199.— CAN. 

sb, Warrant of deportation need 

not he addressed to officer where alien 
detained.] — Re Mah Fung (1930), 64 
C3an. C. C. 374.— CAN. 


8i., Validiiy of deportation order 

— What must be stated.}— An order for 
deportation made by a Board of 
Inquiry under sect. 33 (7) of Immigra- 
tion Act, 1927. which states that it was 
nmde IsTniise the (leportee had entered 
CJanada sun’eptltlously is not invalid 
because it does not also state that the 
Board found that he was not a Cana- 
dian citizen and did not have Canadian 
domicile. — R. v. Takhar, [1931] 3 
W. W. U. 37 ; 56 Can. C. C. 376 : 44 
B. C. R. 360 ; [1932] 1 D. L. R. 332.— 
CAN. 


gt, .] — a, deporta- 

tion order the reasons for the deporta- 
tion must bo clearly stated. It is not 
sufficient to state as a reason that the 
deportee’s entry was effected contrary 
to sect. 36 (7) of tbe Immimatlon Act. 
If not sufficiently stated the deportee 
is entitled to be discharged on habeas 
corpus. — Re Munetaka Samkjima, 
[1931] 3 W. W. R. 66; 44 B. C. R. 
317.— CAN. 


8g. Defective deportation order 

quashed — No power of amendment.}— 
Munetaka Sambjima v. R., [1932] 

5. C. K. 640 ; revsg.. [1932] 3 W. W. R. 
201.— CAN. 

8v, Prisoner in gaol pending 

deportation — Five months after termina- 
tion of sentence — Grant of habeas corpus. ] 
— R. V . Stachow, [1932] 2 W. W. R. 
698.— CAN. 

8X. — ^ — Deportation ” forthwith ” — 
Effect of delay in obtaining passport .] — 
Where in proceedings under sects. 40 

6. 42 of Immigration Act. R. S. C., 1927, 
an inquiry has been held & the de- 
portation of the imml^ut has been 
duly ordered, the fact Uiat there is a 
long delay before a passport, promptly 
apmtod for, can be obtained from the 
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544. Add. AnnoicUiona :-^A8 to (2) Folld. B. v. 
Shaffner (1920), 14 Or. App. Rep. 131 ; B, v. 
Bog:off (1924), 18 Or. App. Bep. 1. 

544a, Family domiciled In 

England.] — B. v. Bogofp (1924), 18 Or. 
App. Rep. 1, 0. 0. A. 


647. Add. Annotation : — Fplld. B. v. Gilbert 
(1921), 16 Or. App. Bep. 34. 

548a. Unnecessary aggravation 

ot sentence involved. J — R. v. Irving (1920), 
16 Cr. App. Bep. 61, C, C. A. 


immigrant’s country does not render 
the order inefleotiye on the ground 
that seota. 42 (3) 8c 19 (2) of the Act 
require such person to he deported 
“forthwith.” — Be Janoczka, [1932] 3 
W. W. R. 29.-~OAN. 

• 0 . Opium ■ d: Narcotic Drugs Acts 
— Proceedings under — Not crimindl pro' 
ceedings/] — lie Loo Len (No. 1), [1924] 
1 D. li. R. 909 ; 1 W. W. R. 733 ; 41 
Can. Grim. Cas. 38C ; 33 B. C. R. 
448.— CAN. 

sk. Conviction under — No 

order against deportaiion — Power to 
make subsequent order.} — There Is no 
power to make an order except at the 
time of conriotion. — Re Joe Fong 
(1923), 53 O. L. R. 493 ; 24 O. W. N. 
39.— CAN. 

gl, j — 

order against deportation made suh- 
floquently Is invalid. — H. v. Lee Park, 
[1924] 4 D. L. R. 883 ; 3 W. W. K. 
490.— CAN. 

an. Necessity for 

order.] — ^Sinoo imder Opium & Narcotic 
Drug Act, 1923, s. 25. deportation 
follows automatically in the case of the 
conviction of an alien under sect. 4 (d), 
it is not necessaiT for a formal order 
for deportation to be made in such a 
case. — R. v. Woo Fonq Toy (B.C.), 
[1926] 3 W. W. R. 703,— CAN. 

go, Validity of warrant .] — 

The omission of the figures “ 1923 “ 
from the citation of the Act does not 
invalidate the warrant. — R v. Gan, 
[1925] 3 W. W. R. 783.— CAN, 

8p. Subsequent detention 

for deportaiion — Validity. ] — Accused 
was oouvlotod under s, 5a (2) of the 
1911 Act & fined with Imprisonment 
in default of payment. The fine was 
not paid, & on the termination of 
the imprisonment prisoner was held 
for deportation under s. 106 : — Held : 
the purpose of s, 106 was to superadd 
the penalty of deportation as a con* 
sequence of a conviction for the com* 
mission of any of the statutory offences 
created by s. 5a. — R. v. How. [19231 
4 D. L. R. 1007 ; 56 N. S. U. (G, & R.) 
372.— CAN. 

si, 1 J — /»^ 

Sun Pot (No. 2), [1932] 3 W. W. It. 
220.— CAN. 

gq, Application 

for release.} — Where an alien has been 
convicted under s. 6a (2) of the 1911 
Act & upon termination of the iiu* 
prisonment imposed is detained for 
deportation under s. 106, he is not 
entitled to release on habeas corpus on 
the grotmd of having Canadian domicil 
within Immigration Act, a. 43. — 
R. V. Chang Song, [1924] 1 D. L. U. 
1161 ; 1 W. W. R. 778 ; 42 Can. 
Grim. Cas. 8 ; 33 B. 0. R. 176.— CAN. 

warrant of deportation regular on Its 
faoe having issued after prisoner had 
served his sentence on conviction under 
the 1911 Act, the ot., on an application 
in habeas corpus proceedings, oan only 
Inquire into the truth of the statements 
made In the warrant, 8c cannot inter* 
fere by reason on the unlawful imposi* 
tion of hard labour by the sentence & 
conviction. — R. v. Chow Tong (1924), 
34 B. O. R. 12.— CAN. 

at. J— Where 

a prisoner has been convicted of an 
infraction of the 1923 Act 8c Is held for 
deportation, the mere fact that the 
warrant committing him for deporta* 
tion, although stating him to be an 
alien, does not show or recite that a 
Board of Inquiry was held as provided 


by Immigration Act, is not a ground 
for granting a writ of habeas corpus . — 
R. V. Gee Dew (No. 3), {192413 D. h. R. 
186 ; 2 W. W. R. 793 : 42 Can. Crim. 
Cos. 213 ; 33 B. C. R. 648.— CAN. 


BV, .]— BTcW; 

habeas corpus proceedings were pro- 
ceedings ’'arisfng ont of a criminal 
charge.” 8c within the exception to the 
Jurisdiction of the Supreme Ct. of 
Canada under Supreme Ct. Act, R. S. C., 
1906, e. 36. — Jungo Lee v. R.. [1927] 
1 D. L. R. 721 ; 46 Can. Crim. Cas. 329 ; 
[1926] S. C. R.C52— OAN. 


iw. Appeal .} — 

Accused was convicted under s. 5a (2) 
of the 1911 Act, & condemned to pay a 
fine, & in default of payment to 
Imprisonment. Upon termination of 
the imprisonment he was kept in 
custody for deportation under s. 106. 
A writ of habeas corpus was granted & 
accused ordered to be discharged from 
custody. On appeal the order was 
sustained. — Re Mah Shin Shong, 
Re Smo Ytm Hong, [1923] 4 D. L. R. 
844 ; 39 Can. Crim. Cas. 401 : 32 
B. C. R. 176; [1923] 1 W. W. R. 
1365.— CAN. 

Whlre an alien on the termination 
of his imprisonment. Imposed on con- 
viction under the 1911 Act, is detained 
pending deportation Sc he applies for 
habeas corpus, but is refused release, 
an appeal from such refusal lies to the 
Ct. of Appeal. — Re Loo Len (No. 1), 
[19241 1 D. L. R. 909; 1 W. W. R. 733; 
41 Can. Grim. Cas. 386 ; 33 B. C. R. 448. 
—CAN. 


V. SUE Sun Poy (No. 1), [1932] 3 

W. W. R. 212.— CAN. 


ay. — ValidUy of war- 

rant of deportation.} — The omission of 
the figures “ 1923 ” from the citation 
of the Act does not invalidate the war- 
rant. — R. V. JuNoo Lee (1926), 46 
Can. Crim. Cas. 92 ; 37 B. C. R. 318 ; 
[1926] 2 W. W, K. 734.— CAN. 

az. Chinese Exclusion Act. 1904 
(c. 37) {Cape) — Deportaiion after con- 
viction — Effect of exemption certificate. ] 
— Applts., being CUinanion & holders 
of exemption certificates under the 
above Act, having each been convicted 
at least twice for offences against 
the gambling laws, but none of them 
having served two terms of imprison- 
ment : — Held : not to be exempted 
under s. 2 (c) of the Act from s. 34, 
& liable under the terms of the latter 
sect, to be deported. — An Yet v. 
Union Government, [1921] App. D. 
97.— S. AF. 

aa. Act 22 of 1913 — Prohibited 
immigrarU — Asiatic — Holding qualifi- 
cations for residence.] — The entry of 
applt., an Asiatic, into Natal was not 
discovered until Apr. 1916, when he 
w'as arrested as a prohibited immi- 
grant under s. 4 (1) (a) of the above 
Act : — Held : he bad obtained no title 
to reside in the Union until he had 
successfully presented himself as an 
Immigrant no matter how well quail- 
fled he might be to obtain a titio to 
reside in the Union. — Desai v. Immi- 
grants’ Appeal Board (1916). 37 
N. L. R. 277.— S. AF. 

ab. Indian returning 

after temporary residence in India — 
Dcmicil certificate not acquired before 
departure to India.} — ApplL, a resident 
in Natal from 1897, In 1911 went to 
India with the object of seeking a 
wife there from among his own rela- 
tions. Prior to leaving for India he 
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applied to the authorities for a cer- 
tificate of domicil, but that oertifleato 
was Illegally refused. Applt. ’s visit 
to India was extended to a period of 
four years, & he returned to Natal in 
Apr. 1915 : — Held : applt. ’s visit to 
India was for a special or temporary 
purpose ; the home in Natal continued 
to be his place of permanent abode, & 
he was domiciled in Natal within s. 30 
of the above Act. — Kajeb r. Immi- 
grants’ Appeal Board (1916), 37 
N. L. R. 42.— S. AF. 

sc. Domicil cer- 

tificale acquired before departure to 
India. 1— Immigrant, an Indian, first 
came to Natal in 1893, where he con- 
tinued to reside. In 1899 he obtained 
a certificate of domicil. In 1902 
Immigrant went back to India. 
Recently he returned to Natal but was 
refused admission as being a prohibited 
immigrant under the above Act : — 
Held: the oertifleato conferred upon 
him rights, which were not restricted 
by the above Act, & there was no 
intention on the part of immigrant to 
abandon his domicil in Natal. — Re 
Rungasamt Chetty (1917), 38 N. L. R. 
42.— S. AF. 

ad. Domicil cer- 

tificate acquired by deceased parent.}^ 
K., the possessor of a certificate of 
domicil under the above Act. brought 
his wife & son, N., to Natal from India 
in 1911. In 1914 they returned to 
India & lived there till after K.’s 
death In Natal in 1917. On a ques- 
tion as to whether N. could of right 
enter Natal in 1920: — Held: N. had 
no such right under s. 5 ig) of the 
above Act, aa bo hod no father domi- 
ciled in Natal. — Nathoo «. Immi- 
grants* Appeal Board (1921), 42 
N. L. R. 30.— S. AF. 

ge. Second wife of 

Mohammedan.} — Where a Mohamme- 
dan’s daughter & her mother have re- 
turned to India Sc both are residing there, 
another wife of such Mohammedab is 
not a prohibited immigrant. — Mariam 
& Mahomed v. Immigrants* Appeal 
Board (1918), 39 N. L. R. 382.— S. AF. 

sf. Sons of domiciled 

parents — Resident in another province.} 
— M. & Y., Asiatics, & the minor sons 
ot parents resident In the Transvaal, 
but formerly resident In Natal, & 
holding certificates of domicil under 
the above Act, were declared pro- 
hibited immigrants in Natal, neither 
M. or Y. having ever been resident in 
Natal save for temporary purposes 
diming which periods their parents 
remained In the Transvaal. — Mahomed 
V. Principal Immigration Officer 
(1921), 42 N, L. R. 337.-6. AF. 

ag. Parent resident 

in India.} — Applt, was born In India, 
in 1913, of a woman who was recognised 
as the wife of an Indian, S., but who 
had never been in the Union. S. had 
entered the Transvaal in 1907 & had, 
thereafter, acquired a domicile of 
choice in the Tranvaal, but in 1919 
had returned to India, Sc had since not 
been In the Union. Save that there 
was evidence that S. was undergoing 
medical treatment In India, there was 
no explanation of his long stay there. 
He had shares to the value of £4,000 
in a business in the Transvaal but had 
apparently never taken any active 
pert in the business. Applt., aged 12, 
arrived in the Union & claimed a right 
to enter the Union under Act 22 of 
1913, 8. 5 ig). On appeal from a 
judgipent of a Ppovlnolal Div. In a case 
stated by the Immigrants Appeal 
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551, Add. Annotation$ : — Consd, Eshugbayi Bleko 
V. Nigeria Govt,, [19311 A. 0. 662. ReW. 
Brightman v. Tate (1919), 36 T, L. R. 209 ; 
R, V. Brixton Prison, Ex p. Bloom (1920), 90 
L. J. K. B. 674 ; R, v. Home Secretly, 
Ex p. Bressler (1924), 131 L. T. 386. 

661a, .] — ^Aliens Order, 1919, art. 

12, par. 1, which empowers the Secretary 
of State ** if he deems it to be conducive to 
the public good ** to make a dei>ojrtation 
order against an alien, is not ultra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is therefore not boimd to hold an 
inquiry or give the person against whom he 
propoi^ to make a deportation order the 
opportunity of being heard. — R. v. Leman 
Street Police Station Inspector, Ex p. 
Venicofp, R. V. Secretary op State for 
Home Affairs, Ex p. Venicofp, [1920] 3 

K. B. 72 ; 89 L. J. K. B. 1200 ; 23 L. T, 
573 ; 84 J. P. 222 ; 36 T. L. R. 677, D. 0. 

Annotation .• — Befd. R. v. Home Secretary, Ex p. Bressler 
(1924), 131 L. T. 386. 

553, Add. Annoiaiions : — As to (1 ) Consd, R. v. 
Home Secretary, Ex p. Brewer (1924), 131 

L. T. 386. Held. Brightman v. Tate (1919), 
36 T, L. R, 209. 

553a. Aliens Restriction (Amendment) Act, 

1919 (c. 92) — Power of expulsion in time of 
peace.] — Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 


the day after the expiration of the sentence 
made an order for the deportation of appct. 
Upon an application for a writ of habeas 
corpus : — Held : the order of the Secretary 
of State was not ultra vires, but was within 
the powers conferred upon him by the above 
Acts, & Aliens Order, 1920, art. 12. — R. v. 
Brixton Prison (Governor), Ex p. Bloom 
(1920), 90 L. J. K. B, 674 ; 124 L, T. 876 j 86 
J. P. 87 ; 19 L. G. R. 62 ; 26 Oox, 0. 0. 687, 
D. 0. 

563b. .] — ^The Order in Council 

made as to the dej^ortation of aliens on 
Mar. 26, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), ^ 1921 (c. 68).—R. v. 
Brixton Prison (Governor), Ex p. Sugar- 
man (1922), 127 L. T. 27 ; 86 J. P. 76 ; 38 
T. L. R. 326 ; 27 Cox, C. 0. 208, D. C. 

553c, Form of order by Secretary 

of State.] — The making of an order for the 
deportation of an alien under Aliens’ Order, 
1020, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order. — R. v. Home Secretary, 
Ex p. Bressler (1924), 131 L. T. 886 ; 88 
J. P. 89 ; 68 Sol. Jo. 646 ; 22 L. G. R. 460 ; 
27 Oox, 0. 0. 666, 0. A. 

553d, Recommendation for deportation 

— Right of appeal.] — R. v. Graham Camp- 
bell, Exp. Ahmed Hamid Moussa, No. 668h, 
post. 


}3oard : — Held : assuming the onus 
restod upon the Immigration officer, 
the Board wa« entitled to find that S. 
had abandoned his Transvaal domicile, 
therefore, applt. was a prohibited 
imml^aut. — Mahomed v. Principal 
Immigration Opficbr, [1929] App, D. 
190 — S. AF. 


sh. DeportcUion under — Oon- 

viction obtain^ without Union,] — A 
person not bom In the Union of South 
Afrioa who Is convicted of an offence un- 
der b. 4 (1) (6) of the above Act is liable 
to be deported under s, 22, whether the 
conviction took place within or 
without the Union. — Colling wood 
V, Union Government, [1917] Anp. D. 
650.--S. AF. 


■j. Boarding ship before 

examination of immigrants comrleted ,] — 
Where a person was convicted of beine 
on board a ship before the general 
examination of Immigrants bad been 
completed, & stated in defence that 
notice to the master of the ship had 
been grlvon : — Held : he was rightly 
oonvlcted. — ^Anglia v, R, (1918), 89 
N. L. R. 147.— S. AF. 

sk. Decision of immigration 

auihoritv — Jurisdiction of court to 
interfere,] — The ct. may Interfere 
where there is a manifest absence of 
jurisdiction or if an order is made 
or obtained fraudulently. — Union 
Government v. Fakir, [1023] App. D. 
466.— S. AF. 


gl, ,] — Appct., an 

Asiatic, had been declared by the 
immigration officer of Natal to be a 
prohibited immigrant On applica- 
tion to the ot. for an order restraining 


his deportation ; — Hdd : as the im- { 
migration officer had not acted out- | 
side his jurisdiction or maid fide, the i 
ct. had no Jurisdiction to make the 
order prayed. — ^Karainsamt v. Prin- 
cipal Immigration Offiobr, [1923] 
App. D. 673.— S. AF. 

sm. Uequiremeni of immigration 

officer — Effect.] — When an Immigration 
officer requires a person to make & 
sign a declaration under sect. 19 (1) (a) 
of Act 22, 1913, his requirement 
becomes a requirement of the Act, & 
failure to comply therewith is an 
offence under soot. 27 (d). — Tt, v, 
Laughton, [1930] N. L. B. 47. — 
S. AF. 

sn. Immigration <S: Indian Belief 
Act, 37 of 1927, s. 6 — Betroapeclive.]-- 
Principal 1m>iigration Officer v, 
PuiiBHOTAM, 11928] App. D, 435. — 

S. AF. 

■o. Indian Immigration Act, 1891 
{Natal) — LiaMtity of employers for 
medical attendance on Indian immi- 
grants.] — Employers were held liable 
under the above Act for medical 
attendance on Indian immigrants, 
who, after being free, had not re- 
indentured, themseivos & for their 
descendants. — Indian Immigration 
Trust Board of Katai* v. Govind- 
8AMY (1920). 37 T. L, R, 128.— S. AF, 

5521. Aliens Restriction Order. 1916 
— Bower of expulsion in war time — 
Validity of Order — Power lo specify 
destination.] — Held: par. 26 of tne 
above Order was within the authority 
conferred by War Preoautions Act, 
1014-1916. s. 6; it conferred a dis- 


cretion upon the Miulsfer to make an 
order for the deportation of any par- 
ticular alien, & authorised his subse- 
quent arrest Sa detention & the placing 
him on board a ship chosen by the 
Minister, & his detention there whilst 
the ship was In the territorial limits of 
the Commonwealth ; ISl such an order 
was not rendered invalid oy the tact 
that the Minister made it for the 
purpose of carrying out an agreement 
by which the Commonwealth Govt, 
was under an obligation to the country 
of which the particular alien was a 
subject to assist as far as possible in. 
enforcing the return to that country 
of persons liable to military service 
there. — Ffrrando v, Pearce (1918), 
26 C. L. R. 241.— AUS. 

•p. Necessity of com- 

munication of deportation order to alien.] 
— Par. 2 j of the above Order does not 
require oommunloatlou to the alien 
of a deportation order made under it 
by the Minister of Defenoe. — Meter 
w. POTNTON (1920), 27 C. L. B. 430.— 
AUS. 

Form of deportation 

order.] — Such order need not be in 
any partionlar form.— J krgbb e. 
Pearce (1920), 28 0. L. B. 688.— AUS. 

iw. Aliena ReatricUon Order, 1915 
— Power of expulsion in war time— 
Subject of allied State liable for military 
service.] — The Minister having ordered 
the deportation of an Italian subject 
for military service, the ot. refused 
au application for a rule niai for 
habeas corpus, the matter being in 
the Minister’s dlsoretion under the 
above Order.— E® p. MagGI (1918), 18 
S. B, N. 8. W:. 160,^^U«. 
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Part IX. — Registration, Internment, and other Restrictions. 


5S7« Add. CUaiion: — 2Q Cox, C. 0. 16, D. 0* 

658a. AHens Order, 1920.]— (1) 

The word “keeper'* in the above Order 
of 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals dt employs another person to manage 
the house for him. 

(2) A flat let on a seven years* lease would 
not constitute “ premises ** within the above 
Order of 1020, art. 6, but that art. does not 
appljjr to rooms in a leasehold house let un- 
fimuished on weekly tenancies, there being 
a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, &; so on. — Bodda v. 
Godfrey (1026), 06 L. J. K. B. 704 ; 90 
J. P. Ill ; 42 T. L. B. 473 ; 24 L. G. B. 
311 ; 28 Oox, 0. 0. 200, D. 0. 

568b. .] — The fact that 

the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises Is a British 
subject, does not excuse compliance with the 
obligation to require such person to sign a 
statement as to his nationality. — Williams 
V. .Tones, [1928] 2 K. B. 227 ; 97 L. .1. K. B. 
606 ; 139 L. T. 167 ; 92 J. P. 79 ; 44 T. L. B. 
611 ; 26 L. G. B. 318 ; 28 Cox, 0. C. 605, D. 0. 

6580. Aliens Restriction (Amendment) Act. 

1919 (c. 92) — Restrictions as to change oi 
name — Caning on business under pre-war 
name.] — Besp., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1021, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
same name by bis predecessors for many 
years before Aug. 4, 1014. Apart from the 
laundry business resp. continued to be known 
as Karel Kollross, &- he was registered in 
that name as the proprietor of the Widmore 
Laundry under Begistration of Business 
Names Act, 1916 (c. 58). An information 
having been preferred against rosp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information : — Held : the justices were right, 
as resp. had committed no offence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 
to carrv it on under that name. — Brunning 
V. Kollross, [1923] 1 K. B. 311 ; 92 
L. J. K. B. 323 ; 128 L. T. 600 ; 87 J. P. 
41 ; 39 T. L. E. 129 ; 67 Sol. Jo. 278 ; 21 
L. G. B. 108 ; 27 Cox, 0. C. 383, D. 0. 

558d. • Addition of Co.**]— An 

alien uses a name ** other than that by which 
he was ordinarily known *’ on Aug. 4, 1914, 
contrary to sect* 7 (1 ) of the Act of 1919, if he 
adds to the name by which he was ordinarily 
known on that date the words ** A Co.*’ — 


Evans w. PiauneaC, [1927] 2 K. B. 374 ; 96 
L. J. K. B. 784 ; 137 L. T. 482 ; 91 J. P. 97 ; 
43 T. L. B. 624 ; 26 L. G. B. 821 ; 28 Cox, 
0. 0. 410, D. C. 

55ge. Prosecution under — Whether 

offences triable on Indictment.] — (1) On a 
prosecution for an offence against a statutory 
Order, an objection that the Order has not 
been proved must be taken before the ct. at 
the tnal. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
he is not an alien. 

(8) Offehces against the Act of 1914 A the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treated by 
the magistrate as an indictable one & the 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed. — B. v. Kakelo, 
[1923] 2 K. B. 793 ; 92 L. J. K. B. 997 ; 129 
L. T. 477 ; 87 J. P. 184 ; 39 T. L. B. 671 ; 
68 Sol. Jo. 41 ; 27 Cox, 0. 0. 454 ; 17 Or. 
App. Bep. 150, 0. C. A. 

5581. Proof of Order.] — B. 

Kakelo, No. 668e, ante. 

55gg, — Proof of alienage.] — B. v. 

Kakelo, No. 658e, ante. 


558h. Appeal —Effect of ambiguous 

plea.] — Appct. was charged under Aliens 
Order, 1920, with, being an alien, ha\ing 
failed to notify his change of address. When 
before the magistrate he was asked “ Are you 
an Egyptian ? ** to which he answered 
“ Yes.” He was then asked ” Did you tell 
the registration officer that you intended to 
change your residence, & tell him when ^ 
where you were going ? ” to which he 
answered ” No.” Thereupon the magistrate 
entered a plea of guilty & sentenced appct. 
to imprisonment for one month & recom- 
mended the making of a deportation order 
against him Held : appct had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), B. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 68), 8. 37, &, therefore, 
he had a right of appeal to quarter sessions 
by virtue oi those sections. — B. v. Graham 
Campbell, Ex p. Ahmed Hamid Moussa, 
[1921] 2 K. B. 473 ; 90 L. J. K. B. 818 ; 126 
L. T. 310 ; 86 J. P. 189 ; 37 T. L. B. 611 ; 
19 L. G. B. 461 ; 26 Cox, 0. 0. 747, D. 0. 


55gl, From recommendation 

for deportation.] — B. v. Graham Campbblti, 
Ex p. Ahmed Hamid Moussa, No. 568h, ante. 


PART DC. 

•X. Uegistralim — No proof of no 
permanent place of residence,} — Deft. 


was oonviotod for neglect to refi^ter as 
an enenw alien. There was no evidence 
that deft, had no permanent plaoe of 
residence in Canada Held .* the charge 
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mid not succeed.— 'R. v. Hackman 
9ie), 44 O. L, R. 234 ; 16 O. W. N. 
JO.—OAN. 
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558J. Aliens Order, 1920 — ^Effect on acquisi- 

tion of Enj^lish domicile.] — In a iiuaband*s 
suit for di^iution of marriage the wife 
objected to the jurisdiction on the ground 
that the domicil of the husband was not 

S '" "sh. The husband was a waiter of 
n nationality So was registered as an 
alien in England, So as such was subject to 
the restrictions & liabilities imposed by the 
Aliens Restriction Act, 1914 (c. 12), & the 
Aliens Order, 1920 : — Held : the provisions 
of the Act of 1914 So the Order of 1920 did 
not preclude petitioner from acquiring an 
English domicil of choice. — ^Boldeini v. 
Boldrini So Martini, [1932] P. 9 ; 101 

L. J, P. 4 ; 146 L. T. 121 ; 48 T. L. R. 94 ; 
75 Sol. Jo. 868, 0. A. 

659. Add. Annoiation : — Retd. Ronnfeldt v. 
Phillips (1918), 35 T. L. R. 46. 

560. Add, Annoiations : — Consd. Ernest v. Metro- 
politan Police Comr. (1919), 89 L. J. K. B. 42. 
Rcfd. Brightman v. Tate (1919), 35 T. L. R. 
209 ; Re De Keysor’s Royal Hotel, De 
Keyser’s Royal Hotel v, R., [1919] 2 Oh. 197 ; 
Chester v, Bateson, [1920] 1 K. B. 829 ; 
Fowle V, Monsell (1920), 90 L. J. K. B. 105 ; 
Gurney v. Houghton (1920), 123 L. T. 706 ; 
. Hudsons* Bay Co. v. Maclay (1920), 36 
T. L. R. 469 ; R. v, Leman Street Police 
Station Inspector, Ex p. Venicoff, [1920] 
3 K. B. 72 ; R. v. Wormwood Scrubbs Prison, 
[1920] 2 K. B. 305 ; Shutler v. Rolfe (1920), 
36 T. L. R. 828 ; R. v. Cannon Row Police 
Station Inspector, Ex p. Brady (1921), 91 
L. J. K. B. 98. Refd, R. v. Minister of He^th, 
Ex p, Yaffo, [1930] 2 K. B. 98. Mentd. 
Brown v. Dagenham D. C. (1929), 98 
L. J. K. B. 565. 


561 • Add. Annolaiiona : — ^Rcfd. R. v. Secretary of 
State for Home Affairs, Ex p, O’Brien, 
[1923] 2 K. B. 361. Mentd. Re Clifford So 
O’Sullivan, [1921] 2 A. 0. 470 ; Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 

561a. Restrictions as to change of name — 

Validity.] — ^Applt., a foreigner by birth, 
became a naturalised British subject in 1912, 
So changed his name by deed poll in 1915 
from Ernst to Ernest. In 1919 he was 
conxdcted under reg. 14h of the above 
regulations, for that, not being a natural- 
born British subject, he used a name other 
than that by which ho was ordinarily known 
at the beginning of the war. He contended 
that reg. 14h was ultra vires, on the 
^ound that it was not competent by Order 
in Council, issued under Defence of the 
Realm Act, 1914 (c. 8), to deprive him oC 
any rights, powers, or privileges which were 
not at the same time taken away from all 
British subjects ; So that the regulations 
purported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do so : — Held : reg. 14h was not 
ultra vires because it discriminated between 
naturalised So natural-bom British subjects. 

Regulations made by the King in Council 
under Defence of the Realm Act, 1914 (c. 8), 
have all the force of a statute So may take 
away a statutory privilege or impose a 
statutory duty. — Ernest v. Metropolitan 
Police Comr. (1919), 89 L. J. K. B. 42 ; 
121 L. T. 222 ; 83 J. P. 182 ; 35 T. L. R. 
512 ; 17 L. G. R. 448 ; 26 Cox, C. C. 458, D. C. 

563. Add, CUaiion 26 Cox, C. C. 58, D. C. 


ALKALI WORKS. 

See Insurance ; Public Health. 


ALLOTMENT OF SHARES. 

See Companies. 


AMICUS CURI>€. 

See Bakbistees; Cbiminal Law. 
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ANIMALS. 

Part II. — Property in Animals. 


20. Add. Annotation : — ^Refd. Peoch v. Best 
(1930), 99 L. J. K. B. 637. 

34. Add. Annotaiiona : — As to (3) Apld. NichoUs 
V. Ely Beet Sugar Factory, [1931] 2 Ch. 84. 
Refd. Granby v. Ba^eweU U. D. 0. (1923), 
87 J. P. 105 ; Peech v. Best (1930), 99 L. J. 
K. B. 637. 

43* Add. Annotation : — Refd. Re Powell, Dodd v. 
Williams, [1921] 1 Ch. 178. 

44. Add. Annotations : — As to (1 ) Refd. Re 

Powell, Dodd v. Williams, [1921] 1 Ch. 178. 
As to (2) Consd. Re Powell, Dodd v. Williams, 
[1921] 1 Ch. 178. 

45. Add. Annotation : — Refd. The Tubantia, 

[1924] P. 78. 

46. Add. Annotaiion : — Refd, The Tubantia, 

[1924] P. 78. 

65. Add. Annotation : — Refd. Farey v. Welch 

(1929), 28 Cox, C. 0. 604. 


67a. Unlawful taking — Larceny Act, 1861 

96), s. 23 — Necessity for mens rea.] — 
Held : above sect, applies the general law of 
larceny to pigeons so lar as it does not apply 
to them ah?eady : & consequently, a taier 
who honestly believed the pigeons taken to 
be his own was not within the sect, — Farby 
u. Welch, [1929] 1 K. B. 388 ; 98 L. J. K. B. 
318 ; 140 L. T. .560 ; 93 J. P. 70 ; 45 T. L. R. 
277 ; 27 L. G. B. 153 ; 28 Cox, 0. 0, 604, 
D. C. 

73. Add. Annotation : — Refd. The Tubantia, 
[1924] P. 78. 

80. Add. Annotation: — Refd. Farey v. Welch, 
[1929] 1 K. B. 388. 

90. Add. Annotations : — As to (1) Consd. Re 
Powell, Dodd v. Williams. [1921] 1 Ch. 178. 
As to (2) Refd. Re Powell, Dodd v. Williams, 
[1921] 1 Ch. 178. 


Part III. — Rights and Liabilities of Owners of Animals. 


101. Add. Annotaiion : — Apld. Barnard v. Evans, 
[1926] 2 K. B. 794. 

107. Add. Annotation : — Refd. Steam v. Prentice, 
[1919] 1 K. B. 394. 

109. Add. Annotaiion: — Consd, Hines v. Tousiey 
(1926), 95 L. J. K. B. 773. 


116. Add. Annotation : — Consd. Barnard v. Evans, 
[1025] 2 K. B. 794. 

117. Add. Annotation : — Refd. Nye v. Niblett 
(1917), 87 L. J, K. B. 690. 

119. Add. Annotations: — Consd. Horton r.Gwynno, 
[1921] 2 K. B. 661. Apld. Farey v. Welch, 
[1929] 1 K. B. 388. 


PART II. SECT. 1, SUB-SECT. 1. 

a. Camel.] — Under the condition 
oI affairs which lias existed in Western 
Australia for many years, camels are 
to be regarded as belonging to the 
class of domestic animals. — •' Nada 
Shah v. Slkemax (1917), 19 W. A. L. R. 
119.— AUS. 

sg* Hunch - bred /ox.] — Held : a 
domestic animad. — E bers v. Mao 
Eachern, [1932] 3 D. L. H. 415.— 

CAN. 

PART II. SECT. 2. SUB-SECT. 1.— A. 

10 ii. .] — A fox boru 

8c reared in captivity escaped & was 
killed by dofts. upon a stranger’s land 
a week later : — Held : the fox was an 
animal fertje naturm ; pltf.’s qualified 
property therein came to an end when 
the animal escaped 8c was reduced into 
actual possession by defts. ; there was 
no immediate pursuit, nor was there 
animus revertendi. — Campbell v. Hkd- 
LET (1917), 39 O. L. R. 528; 37 

D. L. R. 289.-~CAN. 

60 ii. Damage to hives. 1 — A bee 

is not an animal within Criminal Law 
OonsoUdation Act. 1870 (S. A.), a. 119. 
— R. V. Nitschkb, [1928] S. A. S. 11. 
22S;-~AUS. 

PART II. SECT. 2. SUB-SECT. 2. 

74 ii. Animal killed hy tres^ 

passer.] — When a person kills a wild 
animal on the property of another 
the ooroaas does not belong to the 
killer but to the proprietor of the pro- 
perty 8c the latter, either himself or 
by hla duly authorlBed agent, is entitled 
to demand &. if refused, seize the 
carcass. 8c such persons as help him to 
exeroise his right are doing no wrong : 
but OH agalnun any other person, the 


killer has a right to retain possession 
of the carcass. — R. v. Abtu Rantra 
(1924), I. L. R. 3 Pat. 549.— IND. 


PART II. SECT. 8. 


sb. As between husband dt wife — 
Wife's cattle on husband's farm .] — 
Where cattle belonging to a wife are 
placed on her husband’s farm, fed from 
the crops grown thereon & looked after 
by him in carrying on farming opera- 
tions, not as her agent or manager, 
but as his own business. & the offspring 
of the original stock are treated in the 
same way & sold from time to time & 
the proceeds Invested in other stock, 
the increase of the original animals Sc 
the animals bought from the proceeds 
of the sale cannot be claimed by the 
wife. — Minaker r. Hadbkn, [1917] 3 
W. W. K. 774.— CAN. 


so. Brood of tame <£• domestic atiUnals 
— Belongs to owner of dam or mother .] — 
CAI.HOUN V. Reid (Sask.), [1927] 4 
D. L. K. 808 ; [1927] W. W. 11. 429.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 1.— B. 

sd. Straying hull tied up during 
night — Released <£• driven moay neod 
day — Suibs&ruerUly found dying.]— Deft, 
tied up over night a bull which had 
strayed on his promlsos. to prevent it 
damaging his cows 8c released It next 
day & drove it away. In the evening 
It was found caatrated near the 
boundaiy of deft. *8 fann 8c died the 
next day. In an action for daipages : 
— Held : deft. *8 actions wore Justified, 
8c in the absence of evidence as to 
when or how or by whom the animal 
was Injured, pltf. could not succeed. — 
Fioowioh V. Malbshcbak. | 1924] 4 
D. L. R. 585 ; 3 W. W. R. 308.— CAN. 
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PART III. SECT. 1, SUB-SECT. 1.— C. 

104 ii. .1 — The making use of 

dogs to drive away trespassing cattle 
is not wrongful where in doing so tbo 
cattle ore not wilfully or negligently 
injured. — Chalefour v. Cretien. 
[1930] 2 W. W. R. 77.— CAN, 


PART III. SECT. 1, SUB-SECT. 1.— E, 

so. Claim against custodian of 
animal — Onus of proof as to absence of 
negligence.] — The omis is upon the 
custodian to show that the injury did 
not occur through hla act or negligence 
only where it is shown that tbo Inju^ 
occurred when the animal was or should 
have been in hla custody or control, or 
that he was under an obligation to 
account for it to the owner. — FicowiCH 
V. Maleshohak. [1924] 4 D. L. R. 585 ; 
3 W. W. R. 308.— CAN. 


132 iia. Animal falling in well 

— AniT^ lawfully at large.] — ^PltL’s 
homo wlillo lawfully running at large 
was killed by falling into an open well 
on deft. *8 land. Deft., who knew of 
the open well, was residing outside the 
province, the land being occupied by 
a tenant : — Held : dofU’s bre^h of 
Open Wells Act gave pltf. a right of 
aotion ** on a tort committed within 
the Jurisdiction.” justifying allowance 
of the issue of a writ for service on 
deft, ex juris. — BRO’rHERSON v. BIbn- 
NEDT, [19191 2 w. W. R. 803: 47 
D. L. R. 131 ; 12 Sask. L. R. 304.— 
CAN. 

132 iib. Whal is an "open 

Whether a well Is an ” opp 
well ” or not Is a question of fact to be 
proved at the trial. While it might be 
an ** open well ” if Insecnrely covered, 
the foot that an animal falls Into it 
>^thout any evidence of how It 
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184. Add, Annoiaiiona : — ^Retd. British PetroletuD 
Oo. V, A.-G, for Ceylon, [1926] A. O. 147} 
Hall V, Brooklands Auto-Bacing Club (1982), 
48 T. L. R. 646. 

186a. Negligent driving by farrier — Measure of 
damages.] — In an action for negligent driving, 
whereby pltf.'s horse was injured, it appeared 
that the horse was sent to a farrier*B for six 
weeks for the purpose of being cured, & that 
at the end of tfiat time it was ascertained that 
the horse was permanently damaged to the 
extent of £20 : — Held : the proner measure 
of damages was the keep of the horse at the 


farrier’s, the amount of the farrier’s bill, in 
the difference between the value of the horse 
at the time of the accident & at the end of 
the six weeks ; but pltf. ought not to be 
aUowed also for the hire of another horse 
during the six weeks. — Hughes v. Quentin 
(1888), 8 C. & P. 703 ; 173 B. R. 681, N. P. 


Annotatione ; — A|dd. Oreenblrt v, Bmee 
168. Retd. The Meaians (1900), 69 




185 L. T. 
85. 


189. Add, Annotations : — Consd. Dunster v, Hollis, 
[1918] 2 K. B. 795. Refd. Hall v, Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 646. 


occurred doee not prove it nuch, nor 
doeta the tact that the luateriai of the 
ooveriua was eeveu years old. — D rys- 
DALE iTReiD, (J920] 3 W. W. R, 832.— 

CAN. 

132 ii 0. — — Avimdt unlaufuUy 
at lortfe .] — Owners of such animal •> have 
no riffht of action where they are killed 
or injured by falUns into an open well. 
—Dills ©. Great West Life 
AMTC C3q., [19261 3 D. L. R. 339; 
119201 2 \V. W. R, 342 ; 20 Sa&k. L. R. 
545.— CAN. 

182 U d. : Whore 

g ltf. proves that his stock strayed on 
) deft. *8 premises & there fell into a 
well & was killed, be has established a 
primd facie violation of the Act, & 
where deft.*e only explanation is that 
he erected a protection reasonably 
sufficient to keep animals away from 
the well, but that the animat in question 
somehow or other into the well, 
he has not rebutted the primA facie 
case, especially where the circumstances 
Justifv the inference that the animal 
got through the protection by doing 
that which animals are wont to do. — 
Pitman v. Brown, 1192.5} 3 D. L. R. 
61 ; 11925] 2 W. W. R. 36 ,* 19 Sask. 
L. R. 862.— CAN. 


182 ii e. Ignorance, of 

owner as to existence of uyetl.l — An 
owner of land on which there is an 
open well contrary to statute oanuot 
lid himself of liablUty for damaires 
caused thereby by pleading that he 
did not know it was there. — Hudson 
V. SiLZER (Sask.), 119191 3 W. W. R. 
575 ; 49 D. L. R. 125.— CAN. 


132 ifia. .) — The digging 

by a municipality of a ditch dangerous 
to animals alongside the travelled 
portion of a highway & the leaving of 
ft unprotected, was held to be a mis* 
feasance which rendered the munici- 
palitv liable for the loss of a horse 
whiob plunged into the ditch & was 
killed. — Howell v. Wilton Rural 
MimioiPAJLiTT No. 472 (1922), 66 

D. L. R. 321 ; 15 Sask. L. R. 427 : 
[19221 2 W. W. R, 668.— CAN. 

132 iv. Anirnal fallino in exea- 

vaiion.\ — Deft. & pltf. wore neighbours. 
Pltf, *8 cow while running at large fell into 
an excavation on deft.ij land : — Held : 


pltf. could not recover damages. — 
PiTTZEN V. Shokluk, [1921] 2 wTW. R. 
686 ; 16 Alta. L. R. 482.— CAN. 


132 V. .] — The owner or 

occupier of land will be liable in dam- 
ages for any loss of stock resulting 
from failure to guard against access 
to an excavation. — Kellogg v. Dappen 
69 D. L. R. 628: [1922] 8 
R, 578.— CAN. 

182 vL — CeJUtf of unused 
house,] — Deft, owned unfenoed land on 
which was an unused open bouse with 
a cellar beneath. Pltf. *8 horse, mnntug 
at large, got into the house, A. while 
there, one of its feet broke through 
the floor above the cellar 4c, being 
unable to withdraw it, it died : — Held 
the animals must take the land as 
they find it, $c Op ju Wells Act did not 
apmT.— Wrublebkx V. Lofp, [1928] 
2 W. W. R. 764.— CAN. 


W: 


1 L — — — Where there is a 
bye-law permitting cattle to run at 


large such cattle are injured by the 
uarbed wire of a fence wliich has fallen 
uown through the rottenness of its 
posts, the owner of the fence is liable 
for the injury to cattle lawfully on the 
iviiWMv & injured thereon. — C hase e. 
Ck>LBRlDGB, 11917] 2 W. W. R. 736. — 
CAN. 

z ii. On racecourse — Injury to 

racehorse,] — Applt.*8 racehorse was 
Injiu^ on resp.'a racecourse by a 
splinter a stake used to flag off 
a portion of the regular oourse, v^oh 
had become dangerous owing to heavy 
rain : — Held : resp. having taken 
proper stene to ensure that the oourse 
was as safe as reasonable care & skill 
could make it, & the risk not being in 
the nature of a ** trap,** no liability 
attached for the injnry- — W ackrow v, 
Takapdna Jockey Club, [1928] N. Z. 
L. R. 249.— N.Z. 


137 xiii. Negligence of 

owner .] — An action will not lie for 
damask for the loss of cattle killed by 
a train when the cattle were on the 
railway line tlirough the negligence 
of pltf, — Nelson v. Grand Trunk 
Pacific Ry. Co. (1920), 61 D. L. R. 
141.— CAN. 

k i, Orain left accessible to slock — 
Injury from eating-'-Orain escaping fnm 
granary .] — Where aoilmala straying 
upon the preuiisos were injured by 
cotisuiiilng gruiu which had escaped 
from a granary through no fault of 
the grower : — Held : deft, was not 
liable under Open Wells Act, R. S. S. 
(c 124J,s. 3.— Hill V. Mallaoh, [1918] 
1 W. W. R. 10 : 10 Sask. L. R. 419 ; 
37 D. L. R. 709 —CAN. 


Ic iL Animal lawfully al 

large .] — Where the non-observance by 
a proprietor of land of Open Wellb 
Act, R. 8. S., 1909 (c. 124), s. 3, 
results in Injuiv to animals lawfully 
at large which have strayed upon his 
land, he is liable in damages to their 
owner. — Watson v. Guillaume, [191 81 
2 W. W. R. 1047 ; 11 Sask. L. R. 348 ; 
42 D. L. R. 380.— CAN. 

k iii. Oranary reason- 

ably (U for grain.] — Held : defts. were 
not liable for damages for injury to 

f iltfs.* horses. wbUe lawfully running at 
urge, caused by eating wheat which 
bad run from a granary on defts.' 
premises, in view of the Jury's fluding 
that the granary was reasonably fit 
for storing the wheat as against 
animals nmning at large. — Glenn Sc 
Babb v. Schofield, 11928J 2 D. L, R. 
319 ; [1028] S. C R. 208.— CAN. 


k Iy. — Animal trespassing,] 

— If fiToin he left in such an unguarded 
condition as to permit of horses being 
attracted by it Sc eating it to their 
injury, the owner of the grain will be 
liable for the resulting damage, even 
though the horsee are trespassers.— 
i'ULTON V, Randall, Gee Sc JdiTCAiBLL, 
Ltd.. [1918] 8 W. W. R. 881.— CAN. 


k V, .J — A person 

who allows threshed grain to be acoes- 
Bible to stock, is Uablt in damages for 
the death of an animal resulting there- 
from, even though the anln^ was 
unlawfully at laxge, unless tiie owner 
of the animal when turning it at lam 
knew that sruoh grain was aooeesilue 
to stock. — H awobib o. Wbbb ( 1922 ), 
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65 D. L. R. 174 ; 15 Sask. L. R. 276 ; 
[19221 1 W W, R. 1070.— CAN. 

k Vi. .}— Pitt alU 

that deft, while engage in see< 
left out In his unfenoed ploughed field 
an unprotected waggon box whiob 
contained wheat 6c that pltf.'s horse 
while lawfully running at large gorged 
Itself with the wheat Sc died : — Held : 
deft, was not liable. — Mubselman e. 
Zimmerman (1022), 66 D. L. R. 350 ; 
[19221 2 W. W. R. 640.— CAN. 

k vli. — — ^.J — ^The result 

of an action under Open Wells AoL 
R. 8. 8., 1920 ( 0 . 169). does not d^ond 
upon whether or not the animals 
lujured were unlawfully at large under 
Stray Animals Act, R. 8. 8. 1920 
(c. 124). — Wbntzaijl v. Perks, [1024] 
3 W. W. R. 876.— CAN. 


k vill. Orain mixed wUh 

poisonous suhsUmce, ] — No Liability 
attaches to a railway co. for damages 
for the loss of cattle which die from 
eating grain which has become mixed 
with lead ore, where the grain was 
drop;>ed upon the ground among tha 
particles of lead ore by a customer 
the railway oo. while unloading gran 
from the company's oars. — Dawson v 
Paradise Mine « Canadian Pacific 
Ry. Co., [19191 1 W. W. R. 499.— 
CAN. 

I( lx. . 1 — The obligation 

imposed by Open Wells, etc.. Act, 
K. S. S., 1920 (c. 160)v s. 4. is an 
absolute one, & where another's animals 
have been Injured as the result of 
threshed grain being accessible to them, 
the fact that the granary in question 
was reasonably fit for the storage of 
grain as agai^ animals running at 
large is no defence,— Schofield v, 
Glenn & Babb, (19271 3 D. L. R. 188 ; 
[1927] 2 W. W. R. 183 ; 21 Sask. L. R. 
494.— CAN. 

n i. Running into animal using 

highufay.] — Deft., while driving bis 
automobile at dusk at twenty -five 
miles an hour with ills lights on, ran 
into pltf.'s cow which he had not seen 
until veiT close to It. He was held 
liable in damages. — J ohnson v. Gippen 
Q921), 62 D. L. R. 635; [1921] 8 
W. W. R. 696.— CAN. 

Q u. .}— Pawluk V . Frib- 

SEN, (19301 2 D. L. R. 991.— CAN. 

w i. Liability of bocUoumer for 

act of repairer, \ — A tmatowner em- 
ployed a Joiner to repair his boats. 
The paint scrapings were left lying on 
the ground, Sc poisoned a oow that was 
grazing on the pasture : — Held : it was 
the boatowner^s duty to see that the 
paint scrapings were removed, Ac he 
was liable in damages for the cow's 
death. — S tewart v. Adam& [192(i3 
8. C. 129 ; 57 Sc. L. R. 83.-^OOT. 

w il. — Animals UmfuUy at large — 
Whether poison hidden trap,] — Potson 
which d^. bad put in ba^ on his 
unfenoed land Sc carefully covered with 
manure. A; which, without his know- 
ledge, became exposed Sc oaused the 
death of pltf.'s cattle lawfully j 
which entered (m the land :< 
not to constitute a bidden 
OOLUN6 

W, R. 
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Vci n.— Aotanab. 0 mm 140— 174a. 


140» AM. Annoiaiim: — R«fd« Bcyttomley v, 
. Bauniiter (1931), 101 L* J* K. B. 40. 

145* Add. Annotation : — As to (1) Refd. British & 
Foreign Marine Insce* v. Gaunt, [10211 2 
A. 0. 41. 

14f5a. Animal killed — ^Meaning ot ** external ds 
visible Inlury/*] — policy of insurance pro- 
vided that an hmurance co. should indenmify 
the insured against death solely attributable 
to accidental external A visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due ob^rvance A fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability of the 
co. under the policy The insured^s horse, 
drawing a loaded van, got out of the driver’s 
control, bolted, A feU Into a ditch with the 
van on top of It, A died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse, 
A no certificate of a veterinary surgeon was 
obtained: — Held: (1) it was not necessary 
t^t there should have been any mark 
visible on the skin of the horse, A the injury 
was external A visible ; A (2) it was a con- 
dition precedent to the insured’s right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition. — 
Burridoe a Son v, Haines (P. H.) A Sons, 
iTTD. (1918), 87 L. J. K. B. 641 ; 118 L. T. 
681 ; 62 Sol. Jo. 621, D. 0. 

161, After this case add “ See^ aUo^ Constitu- 
tional Law, Vol. XI., p. 689 ; Copyhouds, 
Vol. XIII., pp. 21 et aeq:' 

154. Add. Citaiim .*—17 C. B. N. S. 251, n. 

Add. Annotationa ; — Refd. Bead v. Edwards 
(1864), 17 C. B. N. S. 245 ; Gayler A Pope 
V. Davies (1924), 93 L. J. K. B. 702. 

156a. .] — Manton v. Bbocklebane, No. 

258a, post. 


156b. .]— *(1) For injury caused by horses 

or cattle to property on or adjoining a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended m a public street is primd 
facie evidence of negligence on the part of 
the owner.-— Gaylbr A Pope, IAd. v. 
Davies (B.) A Son, Ltd., [1924] 2 K. B. 75 ; 
93 L. J. K. B. 702 ; 181 L. T. 507 ; 40 T. L. B. 
591 ; 68 Sol. Jo. 685. 

169. Add. Citation ;7-62 Sol. Jo. 161. 

Add. Annotation: — Aa to (1) Refd. Richards 
V. Davies, [1921] 1 Ch. 90. 

162. After this case add SeCt noto^ Dogs Act, 
1906 (c. 32), s. 1 (1) (3).” 

163a. Cat killing pigeons.} — ^The owner of a cat is 
not bound to keep it from straying into a 
neighbour’s land. 

A cat belongs to the class of animals 
manauetcB naiurce. For mischief done by it 
in foUowing the common instincts of its kind, 
its owner is not liable. To make him liable 
he must have knowledge of some vicious 
propensity beyond those common instincts. 
Therefore where a cat strayed from its 
owner’s land into the land of a neighbour A 
killed fowls A pigeons kept there : — Held : 
the owner of the cat was not liable. — ^B uckde 
V. Holmes, [1926] 2 K, B. 125 ; 95 L. J. 
K. B. 647 ; 134 L. T. 743 ; 90 J. P. 109 ; 
42 T. L. R. 869 ; 70 Sol. Jo. 464, C. A. 

166. Add. Annotation : — Consd. Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 

167. Add. Annotation : — Consd. Manton v. Brockle- 
bank, [1923J2 K. B. 212. 

168. Add. Annotation : — Refd. Performing Right 
Soc. V. Mitchell A Booker, [1924] 1 K. B. 762, 

. Anon. (1470), Y. B. 10 

Bdw. 4, fo. 7, pi. 10. 

AnnotaficmM : — Refd. Right v. Barnard (1674). Proem. K. B. 

379 ; Rlckett-s v. Bast A West India Docks, etc,, Ry. 

(1852), 12 0. B. 160. 


141 i. Wrong quantify in piHaonmis 
dip — Anirtiais poisoned.] — Pltf. alleged 
that the deuth of his sheep was dno 
to the presence of an excess of arsenic 
in powder manufactured A sold by 
defts. which he had added, together 
with more tbait the quantity of water 
specified in defts.* printed Instructions, 
to a solution tlirough which the sheep 
had already been passed without 
Injury : — Held : pltf. bat not proved 
that the death of the sheep was due 
to an excess of arsenic in the powder. — 
OooPBB V. VissEB, [1920] App. D. 111. 
—8. AK. 


PART III. SECT. 1, SUB-SECT. 1.~G. 

e I. .1 — A claimant has a 

right of action to compel council A 
valuer to comply with the Acts as far 
as may be necessary to give effect to a 
valid claim for compensation ; but he 
hM no right of action in the nature of 
appeal against the detennination of 
the council or the valuation of the 
valuer. — Hoqlb v. Ebnbsttown Town- 
ship (1018). 41 O. L, R. 894 ; 13 
0. W. N. 84^ ; 41 D. L. R. 128.— CAN. 

e 11. — Mandamus .] — The 

direction to the municipal council to 
award oompensation under the Act of 
1914 is mandatory ; A they may bv nwm- 
damus be required to obey the statute. 
— Noblb V . Esqubsino Township 
(1018), 41 O. L. R. 400 ; 13 O. W. N. 
380 ; il V. h. R. 00.-45aN. 

p 01. ... .]^If a town- 

tbip oounoU fall to perform the^duUes 
Impost upon it by a. 18 of the Act 
of 1914, a mandamus may be granted 


to compel the oounoil to make the 
Inquiry directed by the sect. A award 
cunipensation. — Hudson A Hardy 
V. Biddulph Township (1920), 46 

0. L. R. 216.— CAN. 

■f. Want<m hiUing of UU' 

licensed dog .] — ^Notwithstanding the 
Act of 1917, B. C., 8. 3, one is liable in 
damages for causing dcHith or injury 
to an unlicensed dog in a sheep- 

f protection district. If the Injury is 
nfiicted wantonly. — Widgbbss ». 
Ritohib. [1920J 2 W. W. R. 421 ; 62 
D. L, R. 643.— CAN. 

sg. Stock-hrands Act. R. S, B, C.. 
1024 — Offence againd.] — R. ex rel 
Maxson V. Dobbin (B. C.), [1929J 3 
W. W. R. 176; 62 Can. Crim. Caa. 
342.— CAN. 


PART III. SECT. 1, SUB-SECT. 2. 

tk. Stray AnirruUs AcijJid20 (c. 124)— 
Meaning of animal — Turkey .] — Since 
turkeys are not included under the 
words “ animal ** or ” animals ” In 
above Ant an owner of a turkey, who 
enters upon another's land to get the 
turkey after it has strayed thereon 
oommlts a trespass. — Sorlib e.MoKBr:, 
ri927U D.L. R. 249; (192711 W.W.R. 
66 ; 21 Sank. L. R. 330— CAN. 


sm. Authorised round-up — IMbiliiv 
for ^ , t.l — JoNBS V. Walker, [1932] 
8 W. R. 32T.— CAN, 


PART 111. SECT. 2. SUB-SECT. 1.— A. 

164 ix. ^.]— The owner of an 

animal in which by law the rule of 
property oan exist Is bound to take 
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oare that it does not stray into the 
land of his neighbour, A be fs liable for 
any trespass it may commit, A for the 
ordinary consequences of that trespass. 
Whether or not the escape of the animal 
is due to the owner's negligeuoe is 
immaterial. — Whallbt v. Vandbr- 
GRAND. [1919] 1 W. W. R. 87; 44 
D. L. R. 319.— CAN. 

154 X. To remove cattle — Under 

Domestic Animats Act. R. S. A.. 1922 
(c. 67), 8. 64.1 — If lands of A. adjoin 
lands of B. without a fence between 
them, A the lands are witliln an extra- 
tnnriicipal area which has not been 
closed under s. 8 of the above Act, A 
none of the lands have ever been 
within a municipal or poimd distiiot, 
A if A.'b cattle stray on to B.'s lands A 
B. gives notioe to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, even 
though this does not effect a permanent 
removal.— R. (Oaoan) v. Hiixmbb, 
(19281 3 W. W. R. 600.— CAN. 

176 lU. .]— Where a 

fence erected by one of two adjoining 
owners becomes by agreement, express 
or Implied, the line fence A the other 
adjoining owner fences three sides of 
his land A Joins on to the line fence, he 
must pay a Just proportion of the then 
value thereof A thereafter bear an 
equal share of the costs of malntenanoe 
A repair, but it aJso vests in him all the 
rights of an owner in respect of the 
line fence. He is entitled to strengthen 
A repair It by adding strands of wire 



Cases 180—196. 


English and Empire Digest Supplement. 


ISO. Add. Annotations : — As to (1) Cktnsd. Manton 
V. Biocklebank, [1023] 2 K. B. 212. As to 
(2) Reid. Manton v. Brocklebank, [1928] 
2 K. B. 212. 

181. After this case add “ See, also, Bound abies, 
Vol. \ai., pp. 281, 282.*’ 

183. Adds Annotaiions : — Consd. Manton v, 
Brocklebank, [1923] 2 K. B. 212 ; Gayler 
& Pope r. Davies, [1924] 2 K. B. 76. Held. 
Theyor v. Purnell, [1918] 2 K. B. 833. 

187. Adds Annotation : — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 21£S. 

188a. Cat trespassing.] — Buckle v. Houkbs, No. 
163a, ante. 

194. Add. Annotation : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 


1 95. Add. Annotations : — Consd. Manton v. Brockle- 
bank, [1928] 2 K. B. 212 ; Hines v. Tousley 
(1926), 96 L. J. K. B. 778. Distd. Pardon v. 
Harcourt-Eivington (1932), 48 T. L. B. 216. 
Apld. A.-G. V. Oorke (1932), 48 T. L. R. 660. 
Refd. Monsel v. Webb (1918), 88 L. J. 

K. B. 328 ; Musgrove v. Pandelis, [1919] 

2 K. B. 43 ; A.-G. v. Gory, Kennard v. 
Cory, [1921] 1 A. 0. 621 ; Rainhatn 

Chemical Works v. Belvedere Pish Guano 
Co., [1921] 2 A, 0. 465 ; Hoare v. McAlpine, 
[1928] 1 Oh. 167 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341 ; Gayler & 
Pope V. Davies, [1924] 2 K. B. 76 ; Glwville 
V, Sutton (1927), 44 T. L. R, 98 ; St. Axme’s 
Well Brewery Co. v. Roberts (1928), 140 

L. T. 1 ; Pontardawe R. 0. v. Moore-Gwyn, 
[1929] 1 Ch. 666. 


to prevent hie cattle firettinff upon the 
land of his neighbour. & the latter hae 
no riflrbt to remove the strands. If he 
does BO» & the cattle get upon his land 
by his act. be cannot claim against the 
aojoining owner for resulting damages. 
— Armstrong e. Thompson, [19231 3 
D. L. R. 74 ; 2 W. W. R. 609.— CAN. 


R. S. B. C., 1924 (o. 11). s. 11. the 
owner of an animal unlawfully at large 
is liable for personal injuries committed 
by it when running at large, as well 
as for Injury to property. — Jacobson 
e. Schneider [1927] 1 D. L. R. 1006 ; 
[1927} 2 W. W. R. 267 ; 38 B. 0. R. 
83.— CAN. 


h i. .] — A horse belonging 

to applt. was being grazed in a field 
which adjoined resp.’s farm, upon 
which he kept cattle. Including a bull. 
The cattle were continually breaking 
through the dividing fence, & on one 
occasion the bull gored the horse. 
The fence between the properties was 
not a sufficient fence wltliln Fencing 
Act, 1908 : — Held : there was no 
evidence of negligence by resp. towards 
applt. & without proof of acieyiter 
damages were not recoverable. — 
Edwards v. Rawlins, [1924] N, Z. 
L. R. 333.— N.Z. 


li. .1 — Where there exists a 

valid bye-law permitting animals to 
run at large in a municipality, an owner 
cannot be bold to be guilty of negli- 
gence in allo^vlng his animals so to run. 
— Koch ». Grand Trune Pacific 
Branch Lines Co., [1917] 1 W. W. R. 
1120 ; 10 Sask. L. R. 35.— CAN. 

Ill, .] — Damage caused by a 

bull running at large contrary to 
Entire Animals Ordinance, s. 4, is 
recoverable though the property dam- 
aged is not surrounded by a lawful 
fence. — McLean v. Brett, [19191 3 
W. W. R. 521 ; 49 D. L. R. 162.— 
CAN. 

1 iii. ^.1 — The owner of cattle 

rightfully running at large is not liable 
for damage to crops done by them on 
imfcnced land. — mcKat v. Loucks, 
[1920] 2 W. W. R. 1007 ; 63 D. L. R. 
394.— CAN. 


1 Iv. . 1 — ^Animals are not running 

at large when in charge of a herdsman, 
— R. e. Peterson, [19201 1 W. W. R. 
506 ; 61 D. L. R. 104 ; 32 Can. Crim. 
Oas, 218.— CAN, 


Iv. .] — Cleary tr- Hite, [1921] 

8 W. W. R. 130.— CAN. 


1 vl. .1 — Pltf. & deft, owned ad- 

joining farms, & the line between the 
farms was unfenced. Deft, turned his 
cattle loose & they went on to pltf. *8 
land & ate up his grain wldch was. to 
deft, ’b knowledge, lying in stocks 
thereon ; — Held : deft, was liable In 
damages. — Dobrolowski v, Danyluk, 
[19211 2 W. W. R. 729.— CAN. 


Ivii, .) — A bull, which has 

broken through from Its owner’s 
enclosed land on to adjoining enclosed 
land of another person 5c Is without 
a herder, is running at large within 
Stray Animals Act. — R. v, Brady, 
[1921] 8 W. W. R. 396.— CAN. 


I vlU. ,1 — Under Animals Act, 


1 i*. .] — Tresspass Act, 1924, 

o. 200, 8. 14, dealing with animals 
BtraviM into lands unprotected by a 
lawml fence, does not apply to animals. 
In this instance swine, which by 
Animals Act, 1924, o. 11, s. 3, ore 
absolutely prohibited from being at 
large. — B ishop t». Lidkn, [1929J 1 
D. L. R. 998 ; 1 W. W. H. 402 ; 40 
B. O. R. 566.— CAN. 

n i . ^.1 — Where a municipal 

bye-law is passed pursuant to Stray 
Animals Act. R. S. S. 1920 (o. 124), to 
prohibit the permitting of horses to 
run at large, the duty imposed thereby 
is one towards the proprietors of 
cultivated land as defined in s. 2 (14) 
of the Act, & not towards the public 
at large. — O sadchuk t>. Russniak 
( 1922), 63 D. L. R. 323 : 15 Sask. L. R. 
286 ; [1022J 1 W. W. R. 829.— CAN. 

n ii. .] — ^A municipality 

paased a bye-law providing that all 
animals should be allowed to run at 
largo In the municipality with certain 
exceptions & except between certain 
dates. Another byo-law proscribed 
what should constitute a lawful fence. 
Nothing was said as to what should be 
the effect of a lawful fence, & no bye- 
law was passed for the puraoses of 
Municipal Act, Man., s. 602 (d) : — 
Held : the effect of the first-mentioned 
bye-law wm to permit cattle, other 
than those excepted in It, to nm at 
large between certain dates. 8c in this 
it ousted the common law liability of 
the owner of the cattle for damages 
caused by them when so running at 
large, & such damages were not ro- 
coverablo even if the land where the 
damage was done was surrounded by 
a lawful fence. 

(2) The bye-law also provided that 
nothing therein contained should pre- 
vent the owner of any lands trespassed 
upon or of any property destroyed 
from waiving rights created by that 
bye-law 5c bringing his action In any 
competent ct. in consequence of any 
trespass : — Held : that provision gave 
no right of action taken away by the 
other bye-law provision. — J dkbs v. 
Mihkblly, [1923] 2 D. L. R. 661 ; 83 
Man. L. R. 67 ; [1923] 1 W, W. R. 
1057.— CAN. 

194 I. Remoteness of damage.] — 

Damages for personal injuries suffered 
by the rider of a horse from a kick by 
a neighbour’s trespassing horse are 
not too remote where the trespassing 
horse's owner knows that the neigh- 
bour frequently rides on horseback, & 
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where it is customary In the country to 
ride horses when brmgi^ home horses 
or cattle. — W h alley t?. vandbrgrand, 
[1919] 1 W. W. R. 87 ; 44 D. L. R. 
h9.— CAN. 

194 ii. .] — ^Where a heifer 

was thoroughbred 8c restored 8c its 
owner Intended to breed It to a certain 
thoroughbred registered bull, the owner 
of the hoifor was giFen damages for the 
difference In value between the calf 
anticipated as the result of such breed- 
ing 8c the calf that was bom as the 
result of a bull's trespass. Damage by 
reason of the possible infinenoe upon 
the strain of subsequent offspring was 
held too remote 5c uncertain to he con- 
sidered. — McLean v. Brett, [1919] 
3 W. W. R. 621 ; 49 D. L. R. 162.— 
CAN. 


194 ili. .]— Deft.'s tres- 
passing ** scrub " bull served pltf.’s 
young purebred heifer : — Held : pltf. 
was entitled to damages for the de- 
creased value of the heifer caused by 
her growth being stunted 5c shape being 
affected by being bred at an early age, 
but not to damages based on a con- 
sideration of the effects on the minds 
of others of an erroneous theory that 
the heifer was liable to “ throw back " 
to the first bull in future breeding. — 
Cousins v, Greaves, [1920] 3 W. W. R. 
702 ; 64 D. L. R. 650.— CAN. 


194 iv. .] — Deft, negli- 

gently allowed bis mare to escape 8c 
trespass in another’s field where she 
kicked 8c injured a farm boy while 
she was being ejected : — Held : the 
injury was not too remote. — Harrison 
V. Armstrong (1017), 61 1. L. T. 38. 
IR. 


106 iii. .] — The owner of a 

boll at large contrary to law must bo 
held to have known that he would 
naturally seek to cover any heifer or 
cow which he can reach, 8c his covering 
the heifer of another owner on that 
owner's property 8c against his will Is 
a trespass for which the owner of the 
bull is liable. — ^M cLean v. Brett, 
[19191 3 W. W. R. 521 ; 49 D. L. R. 
162.— CAN, 

196 iv. .1— Deft. *8 cattle 

trespassed on pltf.’s land which was 
not enclosed by a lawful fence. Pltf.’s 
son on horseback was chasing the 
cattle out when pltf. proceeded on foot 
to drive a steer through a gateway 5c 
was charged by the steer 8c Injui^ 
Deft, had no knowledge that the steer 
was of a vicious nature or liable to 
attack persons ; — Held : pltf. could 
not recover damages, os the injury was 
not an ordinary consequence of the 
trespass ; the damages claimed were too 
remote, 8c the proximate cause of the 
injury was pltf. action in approaching 
the animal on foot which he should 
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197. Add, Annoialion : — Consd. Arneil v, Pabersou, 
[1981] A. 0. 560. (So far as I understand the 
facts* I do not think the headnote in Piper v. 
WinnifrUh is justified by the facts as found, 
nor is it justified by anything I find in the 
judgment, per Viscount Hailsham.) 

197a. Liability of each owner for whole 

damage.] — Two dogs, the property of dif- 
ferent owners, acting in conceit, attacked a 
fiock of sheep &; injured several. An action 
of damages brought under this Act by the 
owners of the sheep against the respective 
owners of the dogs, craving for a joint & 
several decree a^inst the defenders, was 
defended by one defender only, who claimed 
that he was liable for one-half only of the 
damage ; — Held : when once liability under 
the Act was established, the ordinary measure 
of damages had to be applied ; in law each 
of the dogs occasioned the whole of the 
damage as the result of the two dogs acting 
together, & consequently each owner was 
responsible for the whole. — ^Arneil v, Pater- 
son, [1931] A. 0. 660 ; 100 L. J. P. 0. 161 ; 
146 L. T. 393 ; 47 T. L. R. 441 ; 75 Sol. Jo. 
424, H. L. 

201. Add, Annotation : — Consd. Pliillips v, 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 639. 

202. Add. Annotation : — Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 639. 

203. Add. Annotations : — Consd. Gayler & Pope v, 
Davies, [1924] 2 K. B. 76 ; EUor v. Selfridge 
& Co., Ltd. (1930), 46 T. L. R. 236 ; McGowan 
V. Stott (1923), 99 L. J. K. B. 357, n. Refd. 
Manton v. Brocklebank, [1923] 2 K. B. 212 ; 
Phillips V, Britannia Hygienic Laundry Co., 
[1923J 1 K. B. 639. 


204. Add, Annoialiom: — As fo (1) Consd. Gayler 
& Pope V, Davies, [1924] 2 K. B. 76. Refd. 
Manton v, Brocklebank, [1923] 2 K, B. 212. 

205. Add. Annotation: — Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

206a. .1 — Gayler & Pope, Ltd. v. 

Davies (B.).& Son, Ltd., No. 156b, ante, 

208. Add. Annotatiom : — Consd. Glasgow Corpn. 
V. Taylor, [1922] 1 A. 0. 44. Refd. Hardy 
r. O. L. By., [1920] 3 K. B. 469; Weld- 
Blundell v, Stephens, [1920] A. 0. 966. 

214. Add. Annotations : — Consd. Paul v, G. E. By. 
(1920), 36 T. L. B. 344 ; Hargrove v. Bum 
(1929), 46 T. L. B. 69. Apprvd. Cooper v. 
Swadling (1929), 46 T. L. R. 73. Distd. Swad- 
ling V, Cooper (1930), 46 T. L. B. 697. Consd. 
M’Lean v. BeU (1932), 48 T. L. R. 467. Refd. 
Bllerman Lines r. Grayson, [1919] 2 K. B. 
514 ; Sales v, Bristol Petroleum Co. v. 
G. W. By. (1920), 90 L. J. K. B. 1289; 
Admiralty Comrs. v. S.S. Volut'<^ [1922] 
1 A. C. 129 ; Anglo-Newfoundland Develop- 
ment Co. V. Pacific Steam Navigation Co., 
[1924] A. C. 406 ; The Vectis, [1929] P. 204; 
The Chatwood, 100 L. J. P. 1. 

216. Add. Annotaiions : — Refd. Manton v. Brockle- 
bank. [1923] 2 K. B. 212; Phillips v. 
Britannia Hygienic I^aundry Co., [1923] 
1 K. B. 539 ; Gayler & Pope v. Davies, 
[1924] 2 K. B. 76. 

218. Add. Annotations : — Consd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Buckle 
V, Holmes, [1926] 2 K. B. 125. Refd. 
Gayler Sc Pope v. Davies, [1924] 2 K. B. 75. 
219a. Dog left inside motor car.] — Deft, parked his 
saloon car in a street with its back against 
the pavement. The car w^as left shut with 


197 ia. .] — A sheep 

owner cannot join the owners of 
trespassiiiK do^ as defts. in one action 
for damages for the loss of his sheep. — 
McDermott v. Hudson (1920), 18 
Tas. L. R. 21.— AU8. 

1 97 i b. Onus of proof 

of damage done by each dog.] — Applt.’s 
sheep were worried by 6 dogs, of which 
resp.’a dog & one belonging to an 
unidentified owner were snot. In an 
action in the magistrates* ct. resp. was 
ordered to pay one-flftb of the total 
damara. There was no direct evidence 
as to the precise extent of resp. *8 dog’s 
depredations as distinguished from 
those of the other 4 dogs : — Held : 
allowing the appeal, & awarding as 
against resp. the total damages assessed, 
if 2 or more dogs belonging to different 
owners go together 8c jointly partake 
in a raid on sheep, then such raid is 
a joint affair. 8c on proof of this it 
lies on the owner of eaoh dog to establish 
affirmatively the partloular part of the 
damage his dog did, 8c to establish also 
that his dog acted independently of the 
others. 8c not in concert with them. — 
Lankbhear V. Fair, [1930] N. Z. h. R, 
347.— N.Z. 

197 Iv. .] — ^Where 

damage is done by animals belonging 
to several owners the fact that the 
injured, party cannot specify the 
amount of damage done by the animals 
of eaoh owner does not disentitle him 
to substantial damages. — Pixley v, 
Bbdpord J1918] 2 W. W. R. 1065 ; 11 
Sask. L. ^ 346 : 42 D. L. R. 5G0.— 


GAN. 

197 V. .} — The owners 

of difieront animals were held liable as 
joint tortfeasors for destruotion of 
grain. — ^A jwthousb v. Besana. [1919] 
3 W. W, R. 726 ; 49 D, L. R. 168.— 
GAN. 


PART in. SECT. 2, SUB-43ECT. 1.— G. 
jjOO ii. Where by deft.*s 


negligence his four-horse team ran 
away 8c pltf. ran out to stop them & 
rooolvod injuries : — Held : pltf. could 
not recover damages as he failed to 
show that any person was in danger 
when he tried to stop the horses. — 
McDonald v. Burr, C1?193 3 W. W. R. 
825.— CAN. 


200 iii. .] — A horse owned by 

deft. 00 ., attached to a broad -wagon, 
ran away upon a city street & came in 
contact with a truck upon which pltf. 
was standing, causing him to fan to 
the pavement & sustain serious in- 
juries ; — Held : there was no evidence 
of negligence. The accident was 
dearly the result of the horse running 
away, & there was no evidence that it 
was wild or vicious or had any ten- 
dency to run away before the accident. 
— Canivbt V. Brown’s Bread, Ltd., 
[1930] 1 D. L. R. 619 ; 64 O. L. R. 
580.— CAN. 

206 X. Mechanical pre- 

cautions for control of horse ,] — Tucker 
V. Hennessey, [1918] V. L. R. 60.— 

AUS. 


gl. 1 — two-horso 

light trolly used for deuvering ice was 
left unattended by the driver in a 
public road while he delivered ice. 
The wheel was chained & the reins tied 
to a swingle-bar. While the driver 
was in a shop on the roadside the horses 
were startled by a boy on a bicycle 
riding over a piece of p^er. The driver 
saw the horses move off, ran out of the 
shop, 8c a few seconds later caught the 
reins. The horses wore then trotting, 
hut on one of the horses striking the 
driver on the leg, he released his hold 
on the reins. The horses then bolted 
& ooUided with a stationary vehicle 
Held : the driver had not been guilty 
of negligence.— Ottbwill v, 
loB Cream Co., Ltd., [19281 S. A. S. R. 
107.— AUS. 

49 


w i, .] — It is negligence for 

a man mounted on a bicycle to drive 
loose horses at G.15 a.m. along the 
streets of a populated district, urging 
them round comers at a fast trot. — 
Barrett v. Hardie 8c Thompson, 
Ltd., [1924] N. Z. L. R. 228.— N.Z. 

y i. Restive horse — Negligence.] — 
PJtf. was driving a motor car when he 
was hold up by the traffic police. 
Deft. ’8 driver pulled up his horse 8c 
cart between tne car & the footpath, 
8c the horse became restive 8c backed 
into the motor car, occasioning damage 
to it. The horse had not previously 
been known to be restive, & was usually 
quiet, & the driver was unable to say 
what bad frightened the horse. The 
driver was not In any way negligent 
in the manner in which he looked 
after the horse : — Held : there was no 
evidence of negligence on the part of 
the driver of the horse or of deft. — 
Sartorx V. Reynolds, Ltd. (1927), 
29 W. A. L. R. 32.— AUS. 

215 iii. Liability of dog ovmer,] 

— Deft.’s dog, to his knowledge, had for 
long had a habit of running after 8c 
barking at horses & carriages travelling 
upon highways : — Held : deft, was 
liable in damages for injury caused by 
the running away of horses frightened 
by the dog so acting. — B irdsaia. v. 
Merritt (1917), 38 O. L. R. 687 ; 35 
D. L. R. 260.-^AN. 

216 iv. Sdenier,] — Doft.’e 

dog lumped from an automobile Sc ran 
at pltf.’s horses Sc barked causing the 
horses to jump sideways, the pole strap 
to break. Sc the team to run away, 
causing loss Sc bodily injuries. The ot. 
found that the dog bad, to deft.’s 
knowledge, the misohievous propensity 
of doing such acts. Sc deft, was held 
liable in damages. — S pat v. Hogson, 
[1919] 3 W. W. R. 210.— CAN. 
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a dog inside it. There was no evidence that 
the dog had a vicious propensity. When 
pltf., who had parked his car near deft.’s car, 
was walking past deft.’s car the dog, which 
had been barking &> jumping about the car, 
jumped up against the window in the rear of 
deft.*s car, smashing a panel, whereby a 
glass splinter flew out & entered pltf.*8 eye, 
with the result that pltf . lost his eye. In an 
action for damages for personal hijuries: — 
Held : the danger of a piece of glass being 
knocked by a dog out of a small window at 
the back of the car, ^ of a splinter of glass 
hitting a passer-by on the pavement, was 
such an unlooked-for event that no reason- 
able man could say that a person ought to be 
convicted of neghgence for not taking any 
precautions against it. A person must gruard 
against a reasonable probability of danger ; 
he was not bound to guard against a fan- 
tastic possibility. — Pardon c. Harcourt- 
Bivinoton (1932), 146 L. T. 391 ; 48 T. L. R. 
216; 76 Sol. Jo. 81, H. L. 

219b. .] — ^Where a pltf., aged five, when 

leaning over a motor car, stationary upon the 
highway, which she had been warned by her 
father not to approach, after a general 
warnii^ by deft., the owner of the car, to 
the children accustomed to play nearby, was 
bitten by a dog owned by deft., confined to 
the car by a leash so that it coiild project its 
nose only 3 Inches over the rim of the door, 
& where the evidence that the dog was of a 
ferocious disposition towards mankind, & 
that deft, knew of it, was so slight that no 
reasonable jury could act upon it : — Held ; 
ju<^ment mus£ be entered for deft. 

Per ScRXJTTON & Lawrence, L.JJ. — ^The 
doctrine of scienter, applicable to the liability 
of the owner of a dog let run in the street, 
was applicable also to the liability of the 
owner of a dog confined in a motor car. 

Per Greer, L.J. — The owner of a dog 
might be liable to a person bitten, apart from 
any sdenier, if he placed it in such a position 
& under such circumstances as rendered it 


likely that the dog would get excited, would 
lose its temper, & would cause damage to 
persona lawfully passing along the highway. 
But here deft, had tied up the dog in the 
way proved, had waomed the children of the 
neighoourhood, & this warning had been 
expressly conveyed to pltf. Had pltf. not 
been so expressly warned, his Lordship stated 
that he did not know what his view would 
have been. — Sycamore v. Imy (1932), 147 
L. T. 342, C. A. 

220. Add. Annoiaiion: — ^Refd. Gayler & Pope v, 
Davies, [1924] 2 K. B. 76. 

222. Add. Annoiaiion: — A$ to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. 

226. Add. Annoiaiion: — As to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. 

284. Add. Annoiaiion : — Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 76. 

235. ddd. Annoiaiion: — As to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. 

238. Add. Annotation : — Refd, Manton v, Brockle* 
bank, [1928] 1 K. B. 406. 

289. Add. Annotations : — Consd, Manton v. 
Brocklebank, [1923] 2 K. B. 212; Hines 
t». Tousley (1926), 96 L. J. K. B. 773. Dlstd. 
Pardon v. Harcourt-Rivington (1932), 48 
T. L. R. 216. Apld. A.-G. v. Oorko (1932), 
48 T. L. R. 660. Refd. Hansel v. Webb 
(1918), 88 L. J. K. B. 323 ; Musgrove 
V. Pandelis. [1919] 2 K. B. 43; A.-G. 

V. Coxy, Kennard v. Cory, [1921'] 1 A. 0. 
621 ; Kainham Chemical Works v. Belve- 
dere Fish Guano Co., [1921] 2 A. C. 
465 ; Hoare v. Me Alpine, [19281 1 Ch. 167 ; 
Cockburn v. Smith, [1924] 2 K. B. 119 ; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341 ; Gayler & Pope v. Davies, 
[1924] 2 K. B. 76 ; Booth v. Thomas (1926), 
42 T. L. B. 114; Noble t;. Harrison, [1926] 2 
K. B. 332; Smith v; G. W. Ry. (1926), 
135 L. T. 112 ; Glahville v. Sutton (1927), 44 
T. L. R. 98 , St. Anne’s Well Brewery Co. 
V. Roberts (1928), 140 L. T. I ; Pontardawe 
R. C. r. Moore-Gwyn, [1929] 1 Ch. 660. 


225 iii. .J — Pltf. *8 motor 

cor collided wlUi a brown heifer 
belonfflus to deft, which had otrayed 
from dtdt.’8 unfenced land & came 
suddenly out on to the tiighway from 
the land of an adjoining owner; the 
car was overturned & pltf. sustained 
injury. There was no negligence in the 
driving or management of the car : — 
Hdd : deft, was not liable to pltf. — 
Hall®. Wiohtman, [19201 N. 9^— IR. 

226 iv. per- 

mitting one*8 cattle to run at large on 
a provincial highway being forbidden 
by Highway Improvement Act, 1927, 
B. 70, the presence of the calves on the 
road was unlawful, quite as much so as 
if forbidden by a municipal bve-law ; 

where an animal Is unlawfully upon 
a highway in this ITovince, the owner 
Is liable in damages for any Injury 
which is the natural result of the 
unlawful straying. — McMillan e. Wal- 
LAC^j^291 8 D. L. R. 367 ; 64 O. L. 11. 

226 1. Sheep--^Defed,ive 'fence — 

Natural propmeity.] — A motor cyclist 
was injuit»d by a collision in daylight 
with a sheep upon a public road. 
Pursuer averred that defender was 
negligent in knowingly failing to keep 
his fences In such repair as would 
prevent his sheep from straying on to 
the road, 8c, In any event, In blowing 
his sheep to grace upon the road : — 
Held : the aooident was not the natural 
8c probable result of the negligence 


alleged.— F raser «. Pate, [1923] S. O. 
748 ; 60 So. L. R. 470.--SCOT, 
ik. Animals running “ at large ** — 
Dou^Biting pedestrian,) — The owner 
is liable in damages only If he knew 
that, the dog was vtoiously disposed. — 
Bowen v, HonTFoor, [19201 2 W. W. 
R. 153 ; 82 D. L. ii. 305 ; 30 Man. 
li. R. 337.— CAN. 

tl. Horses — CdUision with 

motor cor.)— 'The owner is primd facie 
liable only for such damages as a horse 
is likely to commit if allowed to stray. 
The dootriue of scienter applies, 8c the 
case is in the same class as that of a 
horse biting or kicking a person on the 
highway. — O saochck r. Edssnias 
( 1922), 63 D, L. R. 323 ; 16 Sask. L. E, 
280 ; 1X022] 1 W. W. R. 829.-~CAN, 

PART III. SECT. 2, SUB-SECT. 1.— D. 

•m. Person in unfenced garders^ 
Cow escaping from rainvay yard.}— The 
animal knocked down Sc injured pltf., 
but was not vicious, but nervous Sc 
excitable Held ; pltf. *8 action to 
recover damages lor her injuries failed. 
— Street v. Ceaio (1920), 48 O. L. R. 
824 ; 56 D. L. R. 106.-^N. 

FART HI. SECT. 8, SUB-SECT. 1.— A. 

q i, .1— Applt. kept about 

seventy hives of bees on a small piece 
of land adjoining resp.'s farm. While 
reaps, were reaping close to the apiary, 
bcM in great niunbera attacked reapa. 
Sc their horses, eanaihg aerlona injuries. 

60 


In an action for damages, the magis- 
trate fouud as a fact that applt. was 
guilty of negligence ; 8c, further, apart 
from negligence, the liability of a bee- 
keeper was coextensive with the 
liability of a person keeping on his land 
water, wild & dangerous animals, or 
poisonons fumes, l^m this Judgment 
deft, appealed ; — Held : (1) Apiaries 
Act, 1927. being restriotlve Sc not per- 
missive, does not exempt a registered 
apiarist from common -law liability for 
injuries inlUoted by his bees ; (2) applt. 
was guilty of negligence in keeping so 
many hives of bees on the boundary. 
Sc this negligence was the efteotlve 
cause of the injury 8c damage. — 
Robins v, Kennedy 8c Ooluhe, [19311 
N. Z. L. R. 1184.— N.Z. 

■n. Husky ,) — An animal which is the 
result of a cross between a dog Sc a 
wolf must be considered as essentially 
a wild animal. Sc a person in charge 
thereof will be responsible for injury 
done by it to a human being. — T bhplb 
e. Blvkrt (Sask.), [1926] 3 W. W. R. 
652.*— CAN. 

sp. Steer.) — The rule that an owner 
of an animal of an ordinarily quiet 
nature is liable lor the vicious acts 
thereof only if he knew that the animal 
was accustomed or likely to oommlt 
such acts, applies to an Motion Cor 
damages (or ^rsonal injuries caused 
by an attack by a steer. — ^B osbntbal 
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248. Add* AnnoUUuma : — Consd. Sycamore v. Ley 
<1982), 74 L. Jo. 41. Refd. Manton v, 
Brocklebajttk, [1923] 2 K. B. 212 ; Buckle 
Holmes (1926), 96 L. J. K, B. 168. 

24ea. Bull attacking cow — Bull in auction yard.] 
' — In an action for damages arising out of an 
attack on a cow in an auction yaid by a bull 
which was in charge of deft. *8 servants, 
but otherwise unsecured : — Held : there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
pltf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger ; further, if such negligence 
were proved, it would be no answer for deft, 
to set up absence of scienter* — Hinckes v. 
Harris (1921), 65 Sol. Jo. 781. 

258a. Mare attacking horse — Strange mare turned 
into field with horse.] — Trespass to person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft, put a mare into a field in which there 
was a horse belonging to pltf. without 
notifying pltf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common knowledge : 
— Held: (1) the mare was not within the 
class of dangerous animals which the owner 
must keep at lus peril according to the rule 
in Fletcher v. Hylands {see No. 195) ; (2) 
deft, was entitled to assume that the mare, 
being mansuetce riaturce, was an innocent 
animal, &, liaving no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of his 
intention to place the marc in the field, or 
to have a person on the watch or in charge 
of her, & on the whole deft, was not liable 
either for breach of an absolute duty or for 
negligence. — M anton v, Bkocelebank, [1923] 


2 K. B. 212; 92 L. J. K. B. 024; 129 
L. T. 135 ; 89 T. L. R. 344 ; 07 Sol. Jo, 
456, 0. A. 

Annotations: — As to (2) Apld. Buokle v. Holmes, [1926] 2 
K. B. 125. Beld. Gayler & Pope v, Davies [1924] 2 K. B. 
76 ; GlanvlUe e. Sutton (1927), 44 T. L. R. 98. 

260. Add* CUaiions : — 6 Exch. 697 ; 17 L. T. O. S. 
168 ; 166 B. R. 724. 

Add* Annotation : — Held. Manton v* Brockle- 
bank, [1923] 2 K. B. 212. 

P61. Add. Annotations: — As to (I) Expld* Addie 
(OoUieries) v. Dumbreck. [1929] A. C. 368. 
Refd. Hardy v. 0. L. Ry., [1920] 3 K. B. 469, 
As to (2) Consd. Oolesbill v* Manchester 
Oorpn., [1928] 1 K. B. 776. Refd. Fairman 
V. Ferpetual Investment Bldg. Soc., [1928] 
A. 0. 74 ; Manton v. Brocldebank, [1923] 
1 K. B. 406. 

264. Add* Annotations : — As to {}) Refd. National 
Provincial &> Union Bank of England v. 
Chamley, [1924] 1 K. B. 431. As to (2) Refd. 
Baker v. James, [1921] 2 K. B. 674; T^itang 
V. Ottawa Electric Ry., [1926] A. C. 725. 

270a. Mare kicking horse.] — Manton v* 

Brocelebane, No. 258a, ante. 

274. Add. Annotations : — Consd. Manton t>. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle v. 
Holmes (1925), 05 L. J. K. B. 168. Consd. 
Hines v. Tousley (1926), 95 L. J. K. B. 773. 

274a. .] — The owner of a dog, which was 

a well-behaved dog, & against whose character 
nothing was known : — Held : not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog. — Hines v. 
Tousley (1926), 96 L. J, K. B. 773 ; 136 
L. T. 296 ; 70 Sol. Jo. 732 ; 19 B. W. 0. 0. 
216, 0. A. 

276, Add. Annotations : — Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212 ; BiickJev. Holmes, 
[1926] 2 K. B. 126. Refd. Gayler 6^ Pope v. 
Davies, [1924] 2 K. B. 75. 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (a). 

245 1 . Vicious animals in general — 
Duly to keep under amlrohy— If an 
owner of a dansrerouB animal knows it 
to be dangerous & neglec'^ts to keep It 
safe, he is liable In damages for injuries 
or death caused by it. — T arasoff v. 
ZiBiJN8KT,il921] 2 W. W. R. 135; 
14 Sosk. L. R. 226 ; 59 D. L. R, 177.— 
CAN. 

246 U. .] — In an action 

for damages for the death of a person 
killed by a bull known to be dangerou.. 
allowed to bo at large on the farm wnero 
deceased lived, a defence of contribu- 
tory negligence cannot be supported 
by the fact that deceased, though 
knowing of the possibie danger, went 
about her ordinary business on the 
farm. In the course of which she was 
killed. — T arasopfu. Ziblinskt, [1921] 
2 W. W. R. 135 ; 14 Sask. L. R. 226 ; 
59 D. L. R. 177.--OAN. 

846 Ul. .1 — Liability 

attaches to the owner If, knowing of 
the mischievous tendencies of his dog, 
he neglects reasonable precautions to 

S revent such tendencies causing 
amage. 

Pltf. walking in the street was 
passiim deft.*s house, when his dog 
rushM out, knocked her down, & 
injured her. At the trial of an action 
for damages for her injury, the jury 
found that deft* knew that the do- 
was of a Tlctmu disposition ft 


damages to pltf . : — Held : there was 
evidence to sustain the Jury's finding, 
deft. ’8 wife, who wets in control of the 
dog, having knowledge of its pro- 
pensity to rush out & jump at persons 
passing. — Norton v. Fitzgerald, 
[19281 3 D. L. R. 474 ; 62 O. L. R. 
314.— CAN. 


245 iv. .1 — The owner of a 

domestic animal, e.g. a bull, unlaw- 
fully at large contrary to a statute is 
not liable for personal Injuries com- 
mitted by It, even though it was at 
large through the negligence of the 
owner, unless the statute so provides 
or the injuries were such as might 
reasonably be expected to be the 
natural result of the animal in question 
being at large. — Parkbn v. Colb, 
[19311 1 W, W. R. 9 ; 1 D. L. R. 811 ; 
25 Alta. L. R. 157.— CAN. 


246 iii. . ] — While deft, 's servants 

wore unloading ci}.tt)o at a railway 
station a b^ook ** got wild ** on 
the platform, rushed upon adjoining 
ground, was driven back, escaped 
through a gate, ran through the 
streets of the city, & injured pltf. : — 
Held : the hullooh on emerging from 
the railway wagon had displayed Its 
wild condition to dcft.*s servants 
In such a way os to deprive them of the 
benefit of the doctrine of the primd 
fade harmlessness of domestic animals 
as frequenters of the highway, ft the 
dnty of controlling it as though it 
belonged to the class of animals 
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ferae naturae bad fallen on deft. & 
his servants. — Howard v. Beroin, 
O’Connor ft Co.. [19251 2 I. R. 110, 
118.— IR. 

250 i. Failure to keep same off 

premises,}— If a party harbotirs a dog, 
or allows It to remain about his pre- 
mises, with a knowledge of its vicious 
character, he is liable for injuries caused 
by It, though he Is not the owner. — 
WOOD V. Vauohan (1889), 28 N. B. R. 
472.— CAN. 

o 1. .] — It is negligence on the 

part of the owner of a stallion, whose 
disposition towards mares Is known 
to him to be dangerous, not to take 
reasonable care to prevent the stallion 
from being in an enclosure in which, as 
ho is aware, mares belonging to other 
persons are or may be running, ft be 
will bo liable in damages If injury 
ensues. — ^Matheson v. Htuokby, [1921J 
V. L. R. 637.— AUS. 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (d). 

I, ,j — In proceedings 

under Sheep Protection Act, s. 1 3, It is 
not necessary for the owner of the 
killed or Injimed animal to prove that 
the dog which inflicted the injury com- 
plained of had a previous mischievous 
propensity. — R. ex ret BioRioo v. 
Wiluams, [19301 1 W, W. R. 292 ; 2 
D. L. R. 493 ; 53 Can. C. C. 88: 42 
B. O. R. 175 ; reww.. [1929] 1 W. W. E. 
802 : 52 Can. 0.0. 323.— CAN. 
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277. Add, Annoialion ; -Reid. Miinloxi v. lirockle* 
bank, [1923] 2 K. B. 212. 

801a. Dog biting cattle — Furious disposition — 
Previous biting of cattle.] — Held: no evi- 
dence of scienter, — Thomas v, Morgan (1835), 
2 Or. M. R. 496 ; 1 Gale, 172 ; 6 Tyr. 
1085 ; 6 L. J. Ex. 64 ; 150 E. R. 214. 

AnnoUdions: — ^Beld. Owen v. Knight (1837), 6 Scott, 307; 

May V, Burdett (1846), 9 Q. B. 101. 

305a. Horse biting man — Previous biting of borses.] 
— The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human being. — Glanville v. 
Sutton & Co., Ltd., [1928J 1 K. B. 671 ; 97 
L. J. K. B. 166; 138 L. T. 336; 44 T. L. R. 
98, D. 0. 

306. Add. Annotation : — Refd. Wakefield v. Board 
(1928), 45 R. P. C. 261. 

325. Add. Annotation : — As to (2) Apld. Steam v. 
Prentice, [1919] 1 K. B. 394. 

825a. Rats — Damage to crops.] — Defts. can*ied 
on the business of bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.* ;premises on to 
pltf.’s land, & ate his corn, causing substantial 


loss, in respect of which pltf , claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity: — Held: no cause of action had 
been established against defts. — Stbarn v. 
Prentice Brothers, I/td., [19191 1 K. B. 
394; 88 L. J. K. B. 422 ; 120 L. T. 446 ; 36 
T. L. R. 207 ; 63 Sol. Jo. 229 ; 17 L. G. R. 
142, D. C. 

328a. .] — R. V. Pairbank (I860), 16 

L. T. O. 8. 259 ; sub nom. R. v. Hull JJ., 
14 J. P. Jo. 384. 

332. Add. Annoiaiion : — Refd. A.-G. v. Hodgson, 
[1922] 2 Oh. 429. 

332a. ^ Proof that infraction of bye- 

law caused nuisance not necessary.]— >Tong 
Street Local Board v. Seed (1874), 39 
J. P. 278. 

J — alsd. No. 331, ante. 

333a. Metropolis Management Act, 

1862 (c. 102), s. 73 — ^Proof of actual nuisance 
necessary.] — C helsea Vestry v. Btoa 
(1864), 17 0. B. N. S. 625 ; 5 New Rep. 85 ; 
34 L. J. M. C. 9 ; 11 L. T. 419 ; 29 J. P. 39 ; 
10 Jur. N. S. 1150 ; 13 W. R. 157 ; 144 E. R. 
250. 

338. Add. Annotation : — Refd. Sack v. Jones, 
[1925] Ch. 235. 


Part IV. — Agistment 


342. Add. Annotation : — Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 

342. After this case add Stat. Frauds, s. 4, is now 
replaced by Law of Property Act, 1926 (c. 20), 
s. 40.** 

342a. Whether breach of covenant not to 

underlet.] — Where the tenant of a farm 
covenantis not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep — i.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant. 


although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Senible : agistment, i.c. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Richards v. Davies, [1921] 1 
Ch. 90 ; 89 L. J. Ch. 601 ; 124 L. T. 238 ; 
65 Sol. Jo. 44. 

343. Add. Annotation : — Refd. Coldman v. HiU, 
[1919] 1 K. B. 443. 

344. Add. Annotation : — Refd. Coldman v. HiU, 
[1919] 1 K. B. 443. 


PART 111. SECT. 2, SUB-SECT. 3. 

p i. To order dog to be 

kept under control — Perso^i in charge of 
dog.] — Walker v. Brander, fl920J 
a C. (J.) 20 67 Sc. L. R. 651.- 

SOOT. 

■q. Begistration of Dogs Act. 1914 — 
Presumption as to keeping. 
is no presumption raised by sect. 9 
of above Act, that a dog haa been kept 
at a particular place within a district. 
Evidence of such keeping most be 
given. — Foreman v. Smith, (1927] 
S. A. S. R. 366.— AUS. 

PART in. SECT. 2, SUB-SECT. 4. 

337 i. Horses — Noise from stables .] — 
Though a livery stable la constructed 
with all modem improvements for 
drainage & ventilation, if offensive 
odonr therefrom, & the noise made by 
the horses, are a source of annoyance 
Sc inconvenience to the neighbouring 
residents, the proprietor is liable In 
damages for the infury caused thereby. 
— Drybpale V. Dcoas (1896), 26 
S. 0. R. 20.--CAN. 

340 I, Smell from stables .] — 

Dbtbdale V, Duoas, No. 337 i, ante.— 
CAN. 


PART IV. 

b I. Construction.] — By a con- 
tract for agistment pltf. agreed to make 
available certain properties for the 
agistment of deft. *8 sheep. The terms 
of payment were l\d. per head per 
week, £500 to bo paid when the sheep 
arrived, £500 In six montlis, & the 
balance when the sheep wore removed ; 
— Held : the payment contemplated 
by the contract was 1 id. per head per 
week, according to the number of 
sheep on the properties from time to 
time ; the contract was one for making 
available the area of land agreed on 
for the sheep. Sc included the taking 
care of the sheep agisted at the above 
remuneration while they wei*e in pltf.'s 
custody. — Spring v. Young, [1923] 
3. A. S. II. 116.— AUS. 

0 1. Whether agister liable to 

supply water.] — Pltf. having bought 
horses from deft., the latter agreed at 
pltf. ’a request to winter them. The 
terms of the agreement were set out in 
a letter from deft, to pltf. in which 
deft, said : '* I will winter them as 
usual, that Is, bring them in straw 
3 times a week." The horses were 
given no water by deft. Sc pltf. sued 
for damages, the borses being in 
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poorer condition when he took delivery 
of them than they would have been 
bad they been watered : — Held : in 
view of the terms of said letter Sc all 
the facts of the case, deft, was under 
no obligation to supply water. — 
Rudgb V. Staupfkr, [19^1 1 W. W. R. 
46 ; 23 Alta. L. R. C28.-^AN. 

344 xii. Loss of animals .] — 

Pltf. was the owner of a mare which he 
delivered to deft, for agistment in his 
paddock of 6,000 acres, which paddock 
was heavily timbered Sc covered with 
blackboys. After the mare had re- 
mained in the paddock for some time, 
pltf. requested the delivery of the 
mare in two months* time. Deft, 
made endeavours to find the mare, 
but only saw it on one occasion, Sc 
thereafter made many attempts to 
locate the mare, but without success : 
— /feW; deft, was not liable to pltf. 
for the value of the mare, there being 
no evidence of negligence. — Robinson 
r. Waters (1920), 22 W. A. L. R. 66.— 
AUS. 

844 xlii. Failure to detect 

loss within reasonable time.] — ^A large 
number of sheep were lost, & there was 
evidence rendering It probable that 
those had been driven off the run : — 
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S46, Add. Annotation : — Held. Weld-Blundell v, 
Stephens! [1920] A. O. 956. 

846a. Animal stolen— Duty of agister.] — An 

a^ter of cattle does not discharge himself of 
his duty as a bailee for reward by proving 
that they were stolen without his default, if 
by using reasonable diligence he could have 
recovered them. 

If, having failed to use such diligence, he 
is sued for loss of the cattle, he mui^ prove, 
in order to discharge himself, that such 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 
retrieved the loss. 


A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 
his default. After learning that they were 
missing he made no effort, whether by in- 
forming the owner or the police, or otherwise, 
to recover them. It was doubtful whether 
any reasonable attempt on his part would 
have led to their recovery : — Held : he was 
liable for their loss. — Coldmajn v, Hnx, 
[1919] 1 K. B. 443 ; 88 L. J. K. B. 401 ; 120 
L. T. 412 ; 85 T. L. R. 146 ; 63 Sol. Jo. 
166, C. A. 

347. Add. Annotation : — Consd. White v. Smith 
(1927), 96 L. J. K. B. 397. 


Part V. — Hiring. 

371. Add. Annotation: — Refd. Edwards v. Porter 378. Add. Annotation: — As to (1) Held. McAlister 
(1924), 41 T. L. R. 57. (or Donoghue) v. Stevenson (1932), 48 T. T^. R. 

377. Add. Annotation : — As to (4) Refd. Kemp v, 

Elisha, [1018] 1 K. B. 228. 


Held : an agister of sheep must show 
that he took reasonable care to see 
the sheep were on the agistment area, 
& failure to detect this loss within a 
reasonable time was clear evidence of 
negligence. — Spring v. Young, [1923] 
S. A. 8. R. IIG.— AUS. 


844 xlv. .] — An agister is 

bound to take reasonable care of the 
animal entrusted to him, & when the 
owner comes for it, if he cannot produce 
it he roust show that he took all 
reasonable precautions against its 
disappearance. — Comstock v. Ash- 
croft Estates, Ltd., 119171 1 W. W. R. 
1412 ; 23 B. C. R. 476l.-~CAN. 

844 XV. Onufi of negativing 

negligence.} — In case of loss of animals 
while in the care of an agister, the 
onus is on him to show oircumstancos 
negativing negligence on his part. — 
McCauley v. Huber, [19201 3 W. W. R. 
123 ; 64 D. L. R. 160.— CAN. 


844 xvi, Agister not insurer — 

What amounts to negligence,] — Potts v. 
8mail (Alta.), [19281 1 D. L. R. 208; 
1927] 3 W. W. R. 610.— CAN. 


■r. Failure to provide food <S: 

water .} — Where horses have been de- 
livered into the custody of an owner of 

E suture lands to bo kept & pastured 
y him in return for a money payment, 
it is his duty to see that the horses are 

g rovided with sufficient food & water, 
; if he neglects these duties & a loss 
through death or a loss through de- 
preciation Is thereby inourred he is 
liable in damages. — ^Mbtx v. Marshall 
(1922), 70 D. L. R. 14 ; [1922] 3 W. W. R. 
660.— CAN. 

866 iii. .] — An agister has no 

lien, in the absence of specied agree- 
ment, upon the animals he agists. — 
Re Jorgenson, [1923] 2 W. wTr. 600. 
—CAN, 

866 Iv. Or etaiule .} — ^An agister 

has a lien on the pastured animals under 
Possessory Liens Act, R.S.A., 1922 
(o. 104), but not under Livery Stable- 
Keepers Act, R.S.A., 1922 (o. 107). — 
Sparling v. Ward, [1926] 2 D. L. R. 
922 ; [1926] 2 W. W. R. 181.— CAN, 


862 I. For malicious iniury .} — 

Appot. had cattle on bis land under 
grasing contracts with the owners. 
These cattle wore maliciously driven 
off the lands A Injured : — Held : appet. 
as bailee in possession could olaim oom- 
pensation for the oattle entrusted to 
nis care. — ^Worthington v. Tipperary 
County Council, [1920] 2 I. R. 233 ; 
64 I. L. n. 77.— IR. 


PART V. 

369 XV. .] — If a 

hired horse is in a sound condition 
when taken out, & it is brought back 
injured, the ontis of proof in a olaim for 
damages for negligence is on deft. The 
liirer is bound to treat the horse with 
the decree of rare uhleb a person of 
ordinary discretion would use towards 
his own, but if the horso is so treated 
& nevertheless receives an Injury the 
hirer is not liable in damages for such 
Injury. — Reinsbth v. Campbell (1920), 
52 D. L. R. 357.— CAN. 

369 xvi. .1— 

Where a person hires an animal & it 
dliw while in his custody, the onus 
upon him to establish that he took 
care of it. That care Is the care wlilch 
a prudent man would toko of ids own 
animal under the circumstances. — 
Murray V, Collins, [1920] 2 W. W. U. 
845 ; 53 D. L. R. 120.— CAN. 

369 xvii. .]— Reft. 

hired a horse from pltf. to drive from 
T. to L. A return. At a distance of 
between six & eight miles from S., tlie 
horse fell lame in the right hind leg. 
Deft, drove it to S., put it in a livery 
stable & gave instructions to have the 
hoof of the right hind leg re-shod. 
Deft, hired another horse & continued 
his journey to L., a distance of over 
eight miles. He returned nCxt day, 
took the horso out, & finding that It 
was not then lame, started ^vlth it on 
the return Journey. After travelling 
about three miles, the horse again fclJ 
lame A kept getting a little lamer all 
the way to T. The journey from S. 
to T., a distance of twenty-two miles, 
took seven A one -half hours. There 
was no evidence as to what caused the 
horse's lameness. There was no evi- 
dence that there was, between the 
place where the hoise fell lame & T. 
any suitable place in w^hlch the horse 
could have been placed A oared for, or 
whore deft, could have hired another 
horse to continue the return Journey : 
— Held : as the lameness w^pn it 
first developed on the return Journey 
was not shown to have been of a more 
serious nature than often happens to 
a horse wldeh may nevertheless^ walk, 
or even trot slowly, fifteen to twenty 
miles without serious distress, deft, 
could not be held guilty of negligence 
until he had travelled a suffioient 
distance to satisfy himself that the 
lameness was increasing so as to make 
it dangerous to the welfare of the horse 
to continue the Journey. — Gagnon v. 
Langis (1920), 48 N. B. R. 76.— CAN. 
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374 ii. Ri/l of sale granted by 

bailee — Rights of grantee.} — ^A., the 
owner of twenty-seven cows depastur- 
ing on Ids farm, agreed to lease Ids 
farm A cows to G. for a term of years, 
A it was agreed that G. should have 
the right to purohoso tho form A stock 
at any time during the term. G. was 
given possession of the stock A farm. 
G. gave to applt. a bill of sale over the 
cows. A. recovered possession of his 
farm A cows from G., A shortly there- 
after applt. seized A sold the cows 
under his bill of sale. Thirty -four cows 
were seized A sold, only nine of wldcb 
were of the original herd, the balance 
having been bought by Q. during the 
time he had posBesslou of the farm. 
A. claimed damages for the seizure : — 
field : it had not been shown that the 
cattle substituted by G. for those 
originally bailed to him had become the 
property of A., who was entitled to 
damages only in respect of the cows 
originally bailed. — Norfolk Co- 
operative Dairy Co., Ltd. v. Allen, 
[1924] N. Z. L. R. 136.— N.Z. 

374 iii. Loss by bailee — Negli- 

gence .} — In on action for tho value of 
a horse whioh was lost after it bad been 
hired to deft, under an agreement 
whereby the latter undertook to take 
“ good care in every way thereof, it 
appeared that tho horse, which was 
unbroken, was received by deft. A put 
into a pasture belongiug to a neighbour 
of def£., A deft, went to see it every 
other day Tho pasture W'os sur- 
rounded by fcnc-e of two strands of 
wire, A the ho, so got out twice during 
the winter but was put bock. It dis- 
appeared about the end of the following 
AprU. The fence was down in one 
place, A the evidence showed a custom 
among the farmers in the neighbour- 
hood to allow horses not In use to run 
at large during the winter. While 
deft, was given the right to work tho 
horse, it was shoT^m that it was not 
customary in that locality to break 
horses until the spring : — Held : deft, 
had taken snfiQcicntly good care of the 
horse A was not liable tor its lose. — 
Zimmerman v. Archer (1922), 63 
D. L. R. 399 ; [1922] 2 W. W. R. ,524. 
—CAN. 

380 i. Contract — Covering mare — 
Damages for breach.} — Broaoh of a 
contract to breed mares to a stallion 
is not a ground for damages, in the 
absenoe of evidence upon which such 
damages may be estimated with reason- 
able certainty. — Sinclair v. Walker, 
[19171 2 W. W. R, 321.— CAN. 
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Part VI. — Sale and Exchange of Animals. 


884. Add. Annotation: — ^Refd. Lake v. Simmons 
(1926), 96 L. J. K. B. 686, 

390a. Resale of horse at loss — Form of 

action.] — vendor gave a warranty of sound 
workable condition on the sale of a horse, 
The warranty was fuliilled, but the purchaser 
wrongfully refused delivery. So returned the 
horse. Ine vendor then put it up at auction 
as ** in dispute,** & without a warranty, when 
it was sold for about £40 less than the 
contract price. In an action for the diHer- 
ence between the price realised at the auction 
& the contract price; — tield : (1) this was 
not the proper form of action ; (2) the action 
must be for damages ; (8) the conditions of 
the auction sale were not a test of the value 
of the horse, the auction being of a horse 
“ in dispute,** & without warranty, & quite 
different from the original contract con- 
ditions ; (4) pltf. was not entitled to more 
than nominal damages, as he had failed 
to prove his damages to be the difference 
between the contract price the price realised 
at the auction. — Macklin v. Newbury 
Sanitary Laundry (1919), 63 Sol. Jo. 337, 
D. 0. 

890b. Rescission by vendor — Vendor liable 

for keep during period animal kept by pur* 
chaser.] — King v. Price (1816), 2 Chit. 416. 


891. Add, Annotcdion: — Consd. Be A Debtor, 
[1927] 2 Oh. 367. 

401. Add, Annotation : Refd* Phillips v. 
Britannia Hygienic Ijaundry Oo«, [1923] 1 
K. B. 539. 

409. Add. Annotation : — ^Refd. Manchester Liners 
V. Rea, fl’922] 2 A. C. 74; Canada Atlantic 
Grain Export Co. v, Eilers (1929), 85 Com. 
Oas. 90. 

410. Add. Annoiaiuma : — Refd. Manchester Liners 
V. Rea, [1922] 2 A. 0. 74 ; Baldry v, Marshall, 
[1926] 1 K. B. 260. 

416. Add. Annotation : — ^Refd. Said v. Butt, [1920] 
8 K. B. 497. 

416a. As to pedigree of horse.] — A recent de- 
scribed a horse as ** got by Cheshire (3heese, 
warranted sound ** : — Held : the statement 
that the horse was got by Cheshire Cheese 
was a mere representation. — Dickenson v. 
Gapp (1821), cited in 1 Moo. & S, at p. 78. 

AnnotaHon: — ^Folld. Budcl «. Falrmaner (1831), 1 Moo. &. S« 
74. 

430. Add. Citaiiona : — 171 E. R. 90 ; avb nom, 
Elton v, Jordan, 1 Stark. 127, N. P. 

467. For “ 99 E R. 136 ** read “ 99 B. R. 1016.** 


PART VI. SECT. 1. 

X i. Action hy vwf 

ehaaer for damagca — What damagea 
recoverable.] — Perky v. Kjdd (1009), 
12 W. L. R. 9.— CAN. 

t il. Sale ofhuU^BuU 

At ao auotioD sale advertised ** as 
pedigree stock sale *’ reap, purchased 
from appit. a bull describe in the sale 
catalogue under the headinir *’ -lersey 
Bulls as •• Lot 78, Bull Harbour 
Light.'* The conditions of sale es-- 
preswly negatived the existence of any 
warraniies on the vendor’s part. At 
the time of the sale the bull had not 
been used, but subsequently waw found 
to be sterile. This condition was 
shown to be a latent defect not dis- 
coverable upon examination. In an 
action by resp., claiming daniaaes : — 
UHd • as the capacity for procreation 
was not, by implication, a part of the 
description, & as the bull complied in 
all other respects with the description, 
reap, was without remedy. — Dell v, 
OntLTT. 119241 N. Z. L. R. 1270,— 
N.Z. 

X lil. Sale of horse as gelding — 

Borse in fact a ** rigot ” — Wi ewer 
faHtJtre of implied condUion on sale of 
goods by description .] — Twaites w. 
Morrison (Alta.), 11918] 3 W. W. R. 
349 ; 43 D. L. H. 73.— CAN. 

I iv. JJefauU by purchaser — 

Besale by vendor.] — Held: (1) money 
paid, not as a deposit, but on account 
of the purchase-price, must be returned 
to the purchaser : (2) having elected 
to treat the contract as at an end, 
instead of suing for damam for breach, 
the vendor was not entitled to recover 
anything for the care of the animals 
from the time fixed by the contract 
for delivery until be resold. — B aldwin 
tJ. Brianobr, 11920J 1 W. W. R. 216; 
60 D. L. R. 640 ; 13 Alta. L. R. 27.— 
CAN. 

ji, — Held: ora) evidence 

that it was part of the agreement for 
sale of a stallion that the pedigree 
papers should be delivered to the pur- 
chaser within a few days of the sale, 
being in contradiction of the written 
agreement, was not admissible.— 


Raster v. CJowan, 119261 2 D. L. R. “ Would you let this good sound mare 

742 ; [1925] 2 W. W. R. 186 ; 21 ^ for that money ? The mare was 

Alta. L. R. 368 : revsg.. [1923] 4 dlsoased at the time. No fraud was 

D. L. R. 491 ; [1923] 3 W. W. R. 610. proved : — Held : one who was Induced 

— ^AN, by the statement to bid (or & purchase 

the mare was entitled to reHofsslou on 


PART VI. SECT. 2, SUB-SECT. 1. 

896 VI. .1 — An auctioneer 

in selling a horse said : “ Here is a 
horse about nine years old *’ in presence 
of the vendor who did not contradict 
it. A note given for the balance of 
the price had indorsed thereon : 
“ Given for one bay mare nine years 
old.” The purchaser believed the 
horse was of that age : — Held : the 
statement amounted to a warranty, & 
the vendor was bound thereby. — Allen 
V Smith, [1920] 3 W. W. R. 045.— 
CAN. 

410 iv. .] — Pltf pur- 

chased H horse from deft which deft, 
warranted to be suitable for the general 
purposes of a farmer & sound in every 
respect. The trial juoge found tnat 
there was a defect in the horse which 
could not be discovered by an ordinary 
examination at the time of the sale & 
that the horse was not suitable for the 
purpose for which it was required : 
afield : the findings of tne trial 
udge must be accepted. — Martell t>. 
»R1NGLE (1920), 63 N. S. R. 602,— 


the ground of nilsrepreHentation. — 
Anderson v. Kennedy, [1920] 1 
W. W. R. 26 ; 60 D. L. R. 106 ; 13 
Sask. L. R. 38.— CAN. 

469 i. IVarranty relating to fvlwre — 
Dairy cattle warranted ” to calve at 
proper time Ah correct in teats onlp.”)— 
A dairy cow, due to calve within a 
fortnight, was bought at a oattle 
market under the following warranty : 
” Dairy cattJe are warranted to calve 
at their proper time & correct in 
their teats only.** The cow calved at 
her proper time, but, owing to disease 
which appeared in her teats, her milk 
supply was defective : — Held . (1 ) tlie 
warranty applied to the period of 
calving, & guaranteed, against the 
ordinary risks of that period, that the 
cow’s teats would then be capable of 
performing their function of giving 
milk : (2) as the disease from which 
the oow suffered bad not been proved 
to be due either to negligence on 
pursuer’s part, or to extorual accident, 
the guarantee applied.— Kyle v, Sim, 
[19261 8. C. 425.— SCOT. 


CAN. 

•r. Sale of male animal — Under 
Livestock PurrJum At Sale Act, JR.S.S.t 
1920 (c. 126 ) — No implied warranty 
that animal capable of reprodiwino type 
colour.}-— ll. (Minister of Aobi- 

OULTURK FOR SaSKATOUBWAN) V. 
Bourkb, 1926] 3 D. L. R. 637 ; [1926] 
2 W.^, R. 397 ; 19 Sask. L. R. 483.— 
CAN. 

PART VL SECT. 2» SUB-SECT. 1. 

420 il. Exbbnbauer V. 

Mackay (N. S.) (1911). 9 £. L. R, 304. 
— CAN. 


PART VI. SECT. 2, SUB-SECT. 4.— A. 

■t. Rescission — Affirmance of ocn- 
trarA after notice of rnisrepreseniedion .] — 
A purchaser of a mare was not allowed 
resolssiun on the ground of what the 
ot. found was an inuooont misrepre- 
sentation as to her being in foal to a 
celebrated stallion, beoause after dis- 
oovery that the mare vise not in foal 
he repeatedly attempted to get her In 
foal by breeding her to another 
stallion, this being held to amount to 
an afBrraanoe of the contract. — 
Montiobllo STatb Bank v. Gdent, 
(19201 3 W. W. R. 14.— CAN. 


PART VI. SECT. 2. SUB-SECT. 8.— A. PART VL SECT. 2. SUB-SECT. 4.--B. 

488 1. Sound — Meaning of fem— • g 1. — ~ In an aotto on 

Seeds of disease at date of sale.) — ^At an promissory notes given for the price of 
suction sale the auctioneer said: aBtomon.anaUegedbreaohofwamnty 
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ToL n.~Aiiliiiali. (hum 474-Me. 


474. Add. Annotaticm : — ^Reld. Bell v. Ler^ Bros.. 
Ltd. (1931), 146 L. T. 268. 

478a. .] — A., as agent of B., sold a 

mare to C., & having no express authority 
from B. to warrant her, refused to do so, 
but, at the time of the sale, told 0. that ** if 
the mare was not all right she was not his.** 
0. thereupon paid the price, which was 
received by B. The mare proving unsound. 


0. returned her to A., & sued B. for a return 
of the monev ; — Held : the proper question 
to leave to the jury was whether it was part 
of the contract that the mare should be 
returned if she proved unsound. — Poster v. 
Smith (1856), 18 0. B. 156 ; 20 J. P. 438 ; 139 
B. R. 1326. 

486a. .] — Hare v. Taylor (1837), 1 Jur. 261, 


Part VII. — Carriage of Animals 


617. Add, Annotfitio7t3 : — Consd. Qould v, S. E. & 
C. Ry., [1920] 2 K. B. 186. Refd. L. & 
N. W. Ry. V, Hudson, [1920] A. C. 324. 

618. Add Anrtotaiion : — As to (2) Refd. L. & N. W. 
Ry. V, Hudson, [1920] A. C. 324. 

622. Add, Annotcdioris : — Refd. Gould v. S. B. & C. 
Ry., [1920] 2 K. B. 186 ; L. &. N. W. By. v 
Hudson, [1920] A. C. 324. 

626. Add. Annolution : — Refd. Hemmings v. Stoke 
Poges Golf Club, [1920] 1 K. B. 720. 

680. For ** Expenses reasonably — Incurred In dis- 
infecting,** etc., read ** Expenses reasonably 
incurred — In disinfecting,** etc. 


631. Add, Annotnfions : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443; Transoceanica Soc. 
Italiana Di Navigazione v, Shipton, [19231 I 
K. B. 31 ; Prager v. Blatspiel, Stamp & 
Heacock, [1924] 1 K. B. 606. 

636. Add, Annotation : — As fo (1) Refd. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

642. Add, Annotation : — As to (1 ) Refd. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 


does not Justify a defence of failure 
of oonslderation. Deft, must claim 
under the breach of warranty settlnpr 
It up In diminution of the price, or In 
an action for damages. — Euwaros v, 
Pearson (Alta.), 11919] 3 W. W. R. 
605.—CAN. 

•V, Cht-qw given for price — Whether 
breach of varranty a defence.] — Mtklb- 
BUST V, Galet (Sask.) (1910), 46 
D. h, R, 699— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— C. 

484 il. Effect of—On other 

remedies of purchaser.] — A condition 
for return of a horse in as good con- 
dition as when sold & the mibstltution 
of another horse of equal value prevents 
the purchaaer from resorting to any 
other form of remedy, unless be can 
show that he retiumed the horse in 
good condition A the vendor failed to 
substitute as agreed. — Edwards v, 
Pearson (Alta.), 11919] 3 W. W. R. 
605.- CAN. 

485 ii. Purchaser not liable for 

cost of keep after repudiation of con- 
(mcf.h— L ong v . Byers (Saak.), 11927] 
4 D. L R. 223.— CAN. 

PART VI. SECT. 2. SUB-SECT. 4.— D. 

488 ix. .1 — A written con- 

tract entered into in Mar. 1 928, for the 
sale of a stallion provided that the only 
** guarantee *’ by which the seller 
bound himself was that the horse wae 
serviceably sound as a serving stallion, 
and it also provided that if the horse 
•• after a fair trial on sure breeding 
mares ** should prove not to be so 
sound the buyer would return it to the 
seller & receive another horse of equal 
value in exchange, but that tho seller 
shotild not be bound by ** the conditions 
of this guarantee ** unless the buyer 
submitted a monthly report In writing 
showing the oonditloD of the horse, etc., 
& titiat the oootraot should expire Sc 
the seller be released from any further 
obligation to the buyer after Apr. 1, 
1929, except in the event of the death 
of the horse within three years. In an 
action, begun after Apr. 1. 1929, for 
the balance of tho purchase-price the 
buyer claimed a set-off for damam for 
loss of servfaio lees which he would have 
earned with the horse had it been as 
guaranteed Sc counter claimed for the 
excess of said damages over the amount 
of pltf.'8 claim:— He W; deft.*B only 


remedy for the difference between the 
purchase-prioo & the actual value of tho 
horse was that expressly agreed to in 
the contract, viz. the return of the 
horse and the taking of another In its 
place, said provision, however, did not 
affect his right to sue for other damages, 
such as loss of service fees, which he 
had suffered up to Apr. 1. 1929, through 
the bnioeb of the guamntee, but that 
his failure to submit the monthly report 
provId(Ml for In the contract would pre- 
clude him fi*om recovering said other 
damages, & the trial Judge's conclusion 
that there had been a reasonable com- 
pliance with that requirement oould 
not be sustained. — Head v. Lini’ON, 
(19301 2 W. W. II. 369 ; 24 S. L. R. 
596.— CAN. 

486 X. ^.1 — Tho measure of 

damage In an action for breach of 
warranty of a bull is the difference 
between the value at the time of 
delivery to the buyer Sc the value it 
would have had if It had answered to 
the warranty. — Ward v. Robber 
(1920). 54 D. L. R. 531.— CAN, 


PART VI. SECT. 2, SUB-SECT. 4.— E, 


iw. Proof of breach at time of sale 
necessary — Sufficiency of evidence ,] — 
Westwood v, McMillan (Busk.), 
[19201 2 W. W. R. 857 ; 53 D. L, R. 
h7.— CAN. 


.] — ahkir V. Caplette 

, 3 D. L. R. 346 ; (19261 2 

R. 346 ; 20 Sask. L. R. 549.— 


.] — Long v, Byers (Sask.), 

[19271 4 D. L. R. 223.— CAN. 


PART VI. SECT. 8. 

sz. Live Stock Pediaree Act, 1927 
(c. 121>— False reoiatration of animat— 
What amounts to,] — An application for 
registration of a transfer of ownership 
of an animal is not an application for 
the registration of the animal. More- 
over, where the statements made in 
the former application are true with 
respect to the animal mentioned therein 
there Is no offence under sect. 17 of 
above Act although the animal which 
was in fact sold was not the animal 
named in said apptloatloU. — E. v. 
Davenport (Altfiu), 2 D. L. R. 

852 ; [19281 1 W^. W. E. 876 ; 50 

Can. Grim. Oas. 40. — CAN. 
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PART VII. SECT. 1, SUB-SECT. 1.— A. 

628 1. Animats poisoned — Ao 

affirmative rvidence,] — Pltl. shipped 
horses by defts.* railway. On arrival 
at destination, some of the horses bad 
died Sc others were sick Sc died soon 
after. It was subsequently estab- 
Usbed that they died of arsenic poison. 
Ad action against deft, railway co. 
for negligence was dismissed, as there 
was no evidence connecting the cause 
of iniury with any alleged negligeuoe. 
The cause ol the damage was purely 
a matter of spooulation, & certain 
provisions of the oontraot were a com- 
plete answer to pltf.'s claim that the 
damages arose from defts.’ negligence. 
— Turner v. Canadian Pacific Ry. 
Co. (1922), 66 l>. L. R. 31 ; [1922] 
2 W. W. R. 858.— CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

532 I. Declaration of value — Re- 

r isUes of.] — Fox V. London, Midland 
Scottish Ry. Co., No. 641 1, jtost. — 

IR. 

541 I. Carrier exempted from liabUUy 
*• in any case ” above decided value .] — 
A railway co. made ooutlltlons liiiiltlng 
their liability for toss of or damage to 
any live stock delivered to them for 
transit beyond the value, in the case 
of horses, of £50, unless a higher value 
was declared in writing at the time of 
delivery. Sc a percentage of li per cent, 
paid on the value, so declared. In 
excess of the above-uamed sum. A 
race horse, exceeding £60 In value, was 
delivered to the co. (or transit by the 
sender’s groom, who informed the 
booking clerk that he had got ” a very 
valuable ’ohaser, worth about £1,000,*’ 
a dgure arrived at by tho groom him- 
self from casual gossip. The clerk gave 
the groom the co.’s form of ” consign- 
ment note Sc waybill ” for live stock. Sc 
the groom filled It in for carriage at the 
ordinary rate, & signed It, with full 
knowledge of its contents. The horse 
having been injured in transit : — 
Held : (1) the above conditions were 
not unreawnable ; <2) the contract of 
carriage, which was signed by the 
groom under a dlrootion by his em- 
ployer that the horse was to be carried 
at the ordinary rate, exempted tlie 
CO. from liability for any greater 
amount than £50 : (3) In order to 
make the oo. liable lor the full value 
of the horse, the declaration of value 



Cases 568a— 5878. English and Emfibe Digest Supplement, 


Part Ylll.— Wild Birds. 


663a. Birds lawfully taken else- 

where.!— Applt. was charged under Wild 
Birds J?rot^tion Act, 1880 (c. 35), s. 3, as 
extended under s. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 
the ch^go was proved & dismissed it under 
the Probation of Offenders Act, 1907 (c. 17), 
ordering applt. to pay the costs. The birds 
were lawfi^y caught in Ireland on or im- 
mediately before Dec. 3, 1918, &, after being 
kept there for upwards of a month to enable 
them to recover their condition, & travel 
safely, were sent to applt. in London by post. 


They were found in applt/s possession in a 
wild & terrified state on Jan. 16, 1919 : — 
Held : the magistrate was justified Ln taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken. — H arris v. • Lucas, [1919] 
2 K. B. 291 ; 88 L. J. K. B. 1082 ; 121 1m T. 
317 ; 83 J. P. 208 ; 35 T. L. B. 486 ; 17 
L. G. R. 421 ; 20 Cox, 0. 0. 468, D. 0. 

Add, Annotation : — Apld. Harris v. Lucas, 
[1919] 2 K. B. 291. 


Part X. — Cruelty to and Killing, Maiming, and Wounding 

Animals. 


Note. — The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 
Acts, 1912 (c. 17), & 1921 (c. 14). In considering 
the cases in Sect. 1 of this Part, regard should be 
had to their dates & the Act under which they were 
decided. 

572a« Shooting trespassing dog — No attempt to 
drive dog away before shooting.] — A farm 
labourer shot at a dog which was trespassing 
on his master’s land, & wounded it. The 
dog was not doing damage & deft, made no 
effort to drive it away before he shot it, & 
the justices found that shooting was not 
necessary ; — Held : he was guilty of “ cruelly 
ill-treating ” the dog witMn Protection of 


Animals Act, 1911 (c. 27), s. 1. — Barnard v. 
Evans, [1925]' 2 K. B. 794 ; 94 L. J. K. B. 
932 ; 133 L. T. 829; 89 J. P. 165; 41 

T. L. B. 682 ; 28 Cox, C. C. 69, D. C. 

674. Add, Annotation : — Distd. Barnard v. Evans, 
[1926] 2 K. B. 794. 

576. Add, Annotation : — Distd. Barnard v, Evans, 
[1926] 2 K. B. 794. 

587. Add. Annotation: — As to (1) & (2) Refd. 
Jenkins r. Ash (1929), 45 T. L. R. 479. 

587a. Liberation in exhausted condition^] — 

On a prosecution of A. & G. for cruelly 
ill-treating a live wild rabbit contrary to 
Protection of Animals Act, 1911 (c. 27), s. 1, 
it appeared that A. had dangled the rabbit 
by its hind legs three or four yards away 


must have been made with the In- 
tention of paying the higher rate. & 
the statement of value mode by the 
groom to the booking clerk was in- 
sufficient. — Fox V, London, Midland 
& Scottish Rt. Co., [1926J I. R, 100.— 
IR. 

•a. Shipper undertaking obligaiion lo 
feed ** <St “ viaier ’* animala — Obligatvjn 
of supplying feed dfr water.] — The obliga- 
tion to furnish the feed & water is upon 
the shipper. — K night-Watson Ranch- 
ing Co. t>. Canadian PArino Ry. Co. 
(1921), 62 D. L. R. 601 ; 15 Sask. L. R. 
1; [1921] 3 W. W. R. 788 ; revsg., 
14 Sask. L. R. 5.— OAN. 

sb. Carrier under no liability ** un- 
less written notice delivered at point 
of delivery — Sufficiency of notice .] — 
Knight-Watoon Ranching Co. 
Canadian Pacific Ry. Co. (1921), 
62 D. L. R. 601 ; 15 Sask. L. R. 1 ; 
[19211 3 W. W. R. 788 ; rtvsg,, 14 
Sask. L. R. 5.— CAN. 

PART VII. SECT. 2 

si. Train run in coniravention 

of Lord*s Day Act,] — Pltf. shipped 

g oods, including horses, by defts.’ 

ne. Sc slmed a special contract 
providing that dofts. should not be 
liable for any loss or damages in respect 
of the live stock by reason of injury 
except such as might arise from a 
common. Sc should in no case bo 
responsible for any amount exceeding 
certain smaU sums named, l^ltf. 


accompanied his goods, & the train 
was lawfully proceeding on a Sunday, 
notwithstanding the Lord’s Day Act, 
when a collision occurred with one of 
defts.’ trains, which was being run 
unlawfully because In contravention of 
that Act, & some of the horses Sc other 
goods of pltf. were destroyed or 
damaged. Pltf. sued in tort for the 
amount of bis loss, claiming much more 
than the limited amounts stated in the 
special contract. Defts. set up the 
special contract ; — Held : the pro- 
vifdon of the contract limiting the 
liability of defts. in the case of a coL 
liaion to a stated sum did not sustain 
the defence, because tbat provision 
must be taken not to have contemplated 
a coUlMon occurring by reason of the 
breach of a statute distinctly pro- 
hibiting Sc making unlawful the act 
which caused the collision. — Risu v. 
Canadian Pacipio Ry. Co. (1910), 
14 W. L. R. 635.— OAN. 


PART X. SECT. 1. SUB-SECT. 1. 

674 II. Failure to remove from 

animal broken pieces of instrument ,] — 
Resp. undertook to treat a horse. Sc 
inserted Into the anlmaTs urethra a 
catheter, which broke. Sc the horse was 
returned to its owner with the broken 
Dieoee loft in the urethra ; — Held : (1 ) 
if rosp. allowed the broken pieces of the 
catheter to remain in the urethra for 
an imreasonable time, without taking 
any steps to alleviate the pain or with* 
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out taking any steps to secure their 
removal, he unreasonably caused un- 
necessary pain ; (2) resp. was under a 
duty to inform the owner of the horse 
within a reasonable time that the 
fragments were in the animal’s urethra. 
— Martin v. Carpenter, [1925] S, A. 
S. R. 421.— AUS. 

8C. Abandoning horse in street — 
Horse found starving — Whether owner 
exercising cordrol.y^Held : accused 
oould not be convicted of ill-treatment 
under Prevention of Crruelty to 
Animals Act, 1890, s. 3 (a), as he was 
not in a position to exorcise control 
over the animal at the time of the ill- 
treatment. — Tl. v. Nazir Waziu (1919 >, 
I. L. R. 44 Bom. 159.— IND. 

sd. Permitting animal injured on 
ship to land — Master of ship ignorant of 
animaVa condition.] — Held: the mas- 
ter’s want of knowledge was no defence. 
— M’Larkn V, Smith, [1923] S. O. (J.) 
91.— SCOT. 

PART X. SECT. 1. SUB-SECT, 2. 

se. Carrying cranes by train — 
With eyes stitched up.y^Hdd : accused 
had committed no offence under Pre- 
vention of Ouolty to Animals Act, 
1890, 8. 3, cl. (0), for the cruelty was 
caused by the persons who stitched up 
the eyes & not by the manner or 
position in which the birds were 
carried in the train. — R. e. Ibrahim 
MeeR Shikar (1917), I. L. U. 41 Bom. 
654.— IND. 



VoL n. — ^Animals. Oases 687a— 690a. 


from two greyhounds, held in leash by G*, 
& that the greyhounds having been taken 
thirty or forty yards away, the rabbit had 
been thrown on the ground, where it had 
remained, only hopping a couple of yards 
when flicked by a hat. The magistrate held 
that there was no cruel ill-treatment within 
the sect. ; that what had been done by 
resps. was ordinary coursing & so protected 
bv sect. 1 (3) (b), & that there was no evidence 
of the rabbit having been liberated in an 
injured, mutilated, or exhausted condition. 
On appeal ; — Held : all the evidence showed 
that there had been cruel ill-treatment of the 
rabbit & that the rabbit had been liberated 
in an exhausted condition. On this ground 
& also on the ground that the cruel ill-treat- 
ment occurred before the rabbit was liberated 
for the purpose of being coursed or hunted, 
resps. h^ not brought themselves within the 
protection given by the sect, to the coursing 
or himting of any captive animal. — Jenkins 
V. Ash (1929), 141 L. T. 691 ; 93 J. P. 229 ; 
46 T. L. R. 479; 27 L. G. B. 637; 28 
Cox, 0. 0. 666, D. 0. 


587b. - Ill-treatment before liberation.]— 

Jenkins v. Ash, No. 587a, ante. 

596. Add. Annotation : — ^Refd. Be Grove-Ghrady, 
Plowden v. Lawrence, [1929] 1 Oh. 667. 

602. Add. Annotation: — Gonsd. White v. Fox & 
Dawes (1932), 48 T. L. R. 641. 

602a. Not domestic animal.] — White v. 

Fox & Dawes (1933), 48 T. L. R. 641, D. 0. 

613. Add. Annotation : — Reid. R. v. Wood, Ex p. 
Farwell (1918), 87 L. J. K. B. 913. 

625. After this case add “ See Animals (Anses- 
thetics) Act, 1919 (c. 54).** 

661. Add. Citation 26 Cox, 0. C. 113. 

653. Add. Annotation : — Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 690. 

654. Add. Annotations: — Consd. Horton v. Gwynne, 
[1921] 2 K. B. 661. Apld. Farey v. Welch, 
[1929] 1 K. B. 388. 

656. Add. AnnotcUion : — Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 590. 


Part XI. — Diseased Animals. 


667. Add. Am^oialion : — Refd. Theyer v. Purnell, 
[191812 K. B. 333. 

659. Add. Citation : — 88 L. J. K. B. 263. 

664. Add. Annotation : — Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 
639. 

688a. Transit of Animals (Amendment) Order, 

1930 — ^Meaning of ** consecutive Journeys.**] 

—Transit of Animals (Amendment) Order, 
1930, art. 1, enacts, among other things, that 
any road vehicle used for the conveyance of 
animals the property of a dealer or in con- 
nection with the trade or business of a dealer 
shall, as soon as practicable after each 
occasion on which it is so used, and before 
any other animal is placed in it, be cleansed 
and disinfected as therein mentioned, “ Pro- 
vided that in the case of a vehicle . . . 
making consecutive Journeys on any one day 
between the same two points, the requisites 
of this article shall be deemed to be suffi- 
ciently complied with if the vehicle is cleansed 


Sc disinfected ... as soon as practicable 
after the completion of the last of such 
consecutive journeys ** : — Held : on the con- 
struction of the Order, the expression “ con- 
secutive journeys . . . between the same 
two points ** in the proviso to art. 1 does not 
mean consecutive journeys in the same 
direction between the two points, the return 
journey counting as distinct, but consecutive 
journeys in either direction, & the vehicle 
need not be cleansed & disinfected until the 
completion of the last of its consecutive 
journeys in either direction. — Nbthaway v. 
Brewer, [1931] 2 K. B. 469 ; 100 L. J. K. B. 
524 ; 145 L. T. 191 ; 95 J. P. 159 ; 75 Sol. 
Jo. 359 ; 29 L. G. R. 489 ; 29 Cox, 0. 0. 306, 
D.C. 

690a. “Double dipping**— Meaning.]— Held ; 

the words “ double dipped ** meant twice 
dipped & not dipped for a second time after 
the first prescribed dipping. — ^A dams v. 
Galloway (1926), 23 L. G. R. 688, D. 0. 


PART X. SECT. 1, SUB-SECT. 3. 

sf. CommttmerU for trial for over- 
driving — Jurisdiction of one fustice .] — 
R. V. Nklson (191G), 28 Cau. Crlm. 
Gas. 276.--CAN. 

PART XI. SECT. 1. 

662 vi. .] — A contract for the 

sale of animals allectod with a con* 
tasrions or infeotions disease is an 
offence against R. 8. C. 1906 (o. 75), 
s. 38, whether or not the seller knows 
that the anhnals are so affected. — 
BamwiN t», Snook, [1918] 2 W. W. R. 
314; 40 D. L. R. 433.— CAN. 

662 vii. .]— On a sale without 

warranty of an animal known to the 
seller to he affected with a certain 
oontagious disease there is no common- 
law duty upon the seller to warn the 
buyer of the disease, where the latter 
is reputed to be possessed of more than 
ordhiaiT skill & knowledge in the treat* 
ment of animals, the disease in quo^ou 
Is fairly common In the neighbourhood, 
the buyer knows Uiat the' animal is 
suffering from some complaint, al- 


though not the particular nature of it, 
& the buyer refuses to complete the 
sale until ho has had the animal In 
his possession a certain time. 

The Animal Oontagious Diseases Act, 
R. S. C. 1906 ( 0 . 75), docs not give a 
right of action to a buyer of animals 
who suffers damage from a sale which 
Is illegal under that Act. — 0*MBALBy 
V. Swartz, 119181 3 W. W. R. 08. — 
GAN. 


662 viil. .] — In view of Orders 

in Oounoil authorised under s. 38k 
exempting tuberculosis from the effect 
of Auimal Contagious Diseases Act, 
R. S. O. 1900 (o. 76), 8. 38, Baldwin v. 
Snook. No. 662 Yi.,,ante, was held not 
applicable to support a defence of 
Dlegal sale of cattle. — ^Wood, Wbillkb 
& McCarthy, Ltd. v. Valcoub, [1921] 
2 W. W. R. 32.— CAN. 


ix, .] — ^Where animals are 

exposed for sale by a vendor 5c he knows 
that they are infected with a contagious 
disease he Is liable to a penalty under 
Animal Oontagious Diseases Act, 5c if 
he effects a sale of the auitnals under 
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such circumstances the sale Is illegal 5c 
void. If in addition to the breach of 
his statutory duty the vendor makes 
false representations as to the con- 
dition of the animals 5c thereby in- 
duces a person to purchase them, the 
latter is entitled to succeed in an action 
for any resulting damages sustained 
by him, 5c In any event he is entitled 
to recover any money paid by him to 
the vendor on tlio UlegAl contract, he 
not being in pari delicto the 

vendor. — Long r. Zijltniok (1922), 70 
D. L. R. 88 ; ll922lTW. W. R. 687.— 
CAN. 


PART XL SECT. 2, SUB-SECT. 2. 

690 ii. Validity 

Blank form issued by 
VeteHnary Officer — Day d? 
in by Inspector .] — Kajee v. 

N. L. R. 55.— S. AF. 


of no/ice— 
Oovemment 
hour JlUed 
. R., [1930] 


PART XI. SECT. 2, SUB-SECT. 3. 
sk. Hogs fed on garbage — Under 
licence waiving compensation — Disease 
necessitating slaughter — Onus of proof 
of cause, of disease.] — A. obtained a 



0mm eMa^TOSa. English and Emfikb Diobst Supplbment. 


604a. Compansatlon — On commercial basis of 
valuation — ^Failure to object — Valuation bind* 
Ing.] — By Diseases of Animals Act, 1894 
(c. 57), 8. 15 (2), “ The Board shall for animals 
slaughtered under this section pay com- 
pensation as follows : (i) Where tne animal 
slaughtered was affected with foot-&- 
mouth disease the compensation shall be the 
value of the animal immediately before it 
became so affected* (ii) In every other case 
the compensation shall be the value of the 
animal immediately before it was slaught- 
ered.** 

Pltf. was the owner of a herd of pedig^e 
Friesian cattle which became infected with 
foot-&-mouth disease, & the Minister of 
Agriculture & Fisheries provisionally decided 
that it was not a case for slaughter, but was 
a case for isolation which would have caused 
expense to pltf. together with possible risk 
of losing his stock. Subsequently, however, 
after certain conversations between the 
Govt, inspector & pltf. the Minister decided 
to have the cattle valued & slaughtered. 
The cattle were valued on behalf of the 
Minister on a commercial & not a pedigree 
basis at £993, & notice of this valuation was 
given to pltf. & he signed the valuation form. 
The cattle were accordingly slaughtered on 
the following day & pltf. was paid the sum 
of £993. Pltf. did not give within 14 days, 
as required by clause 39 of Animals (Transit 
& General) Order, 1912, a counter-notice that 
he disputed the valuation. Afterwards pltf. 
claimed from the Minister the difference 
between the £993 & the pedigree value. 
The latter was agreed at the trial to be 


£2,162. The claim was based (inter alia) on 
the provision In s. 15 (2) that ** the value ” 
of the slaughtered anises should be ^*d as 
compensation : as pltf. « the 

Minister had agreed that the valuation 
should be on a commercial basis, the agree- 
ment was binding the claim of pltf. failed. — 
Bligh V. Ministbr of Agricultueb & 
Fishembs (1931), 47 T. L. B. 492. 

699. AM, AnnoUUion : — As to (1) Held. B. v. 
North Worcestershire Assmt. Oom., Ex p, 
Hadley, [1929] 2 K. B. 397. 

700. AM, Annotation : — ^Refd. Fisher v, Oldham 
Borough Corpn. (1930), 143 L. T. 281. 

705a. Burden of proof — Diseases of 

Animals Act, 1894 (c. 67), ss. 4 (1), 57 (1).] 
—A farmer who was summoned under 
Diseases of Animals Act, 1894 (c. 57), s. 4, 
for not giving notice with all practicable 
speed to a constable of the fact that two of 
his cows were suffering from foot & mouth 
disease, contended before the justices that 
as there was no evidence that he knew before 
the day on which he gave notice that the 
animals were affected, he had discharged 
the onus which lay upon him under sect. 4 
by giving notice on that date. The justices 
accepted this contention, & dismissed the 
summons : — Held : this contention was in 
direct conflict with sect. 67 of the Act, 
which cast on the accused the onus of prov- 
ing absence of knowledge, & that the justices 
ought to Lave convicted. — Wilson v, Yates 
(1927), 91 J. P. 188 \ 44 T. L, R. 26 ; 25 
L. G. R. 614, D. 0. 


Note. — I t has been found desirable to add the following Part 

Part XII. — Breeding of Animals. 

Statutory control — Horse breeding.]— i8ce Horse | —For expense of covering.] — See original 
Breeding Act, 1918 (c. 13). volume, p. 257, No. 380, 

Increase in animals — Who entitled to.] — See 
Hire of stallion’s services — Right of lien on mare original volume, pp. 212, 213. 


licence to feed bis hoi?8 on garbage 
obtained from outside, which licence 
contained the following words ; ** In 
conHiderafion of the granting of a 
licence to me I hereby agree . . (i) to 

forfeit all claim to compensation, in 
case it is necensary to destroy any of 
my hojra. as a result of hog cludera, 
unless It can be shown that the in* 
fectlon came from some other source 
than garbage feeding ** ; — Held : the 
onus of proving that the cholera in 

a uestion came from some other source 
lan garbage feeding was upon sup* 

S liant. — A lderson v. It. (1922), 65 
>. L. R. 308 ; 21 Exch. C. R. 359.-~CAN. 

PART XL SECT. 2, SUB-SECT. 5. 
■1. Power to make bur-law — Pro- 
hibUing admission of infected animals 
into municipality.) — To provide in a 
bye-law that no animal affected with 
any infectious or contagious disease 
shall be brought into the municipality 
was held to be beyond the poworp of a 
municipal council under Municipal Act, 
— R. t Moult, 119201 2 W. W. R. 
540 ; 52 D. L. R. 302.~-CAN. 

PART XL SECT. 2, SUB-SECT. 6. 

gi. Proof of scienter.] — On a 


prosecution under Cattle Disease Act, 
Ireland, 29 & 30 Viet. o. 4, & 33 & 34 
Viet. c. 36, & the Orders of the Privy 
Council, ** knowledge ** that the cattle 
are diseased is part of the offence & 
must be proved by the prosecutor. — 
Cakroix V. Ewers (1873), I. K. 7 C. L. 
226.— IR. 

gii. — • Certificate of cctcrinary 
surgeon — No proof of authenticity-' 
Whether admissible.] — In a prosecution 
for failure to give notice of the existence 
of swine fever In contmventiou of tluj 
Act, the prosecutor produced a certifi- 
cate bearing to i»e signed by a veteri- 
nary Burgeon, certifying the existence 
of the (Usoaso at accused ’s premises. 
No evidence was led to prove the 
authenticity of the certificate, which 
was not attested, or to prove that the 
grantor held the office of veterinary 
inspector under the Act. The iustices 
sustained an objection to the admission 
of the certificate as evidence i^Held : 
the certificate was admissible as evi- 
dence, in terms of Diseases of Animals 
Act, 1894, 8. 44 (5), without proof of 
its authenticity or of the grantor’s 
qualifications, at idl events In the 
absence of specific cballenge on these 
points by thh accused at the trial,— 


V. Warduope, 11932] S. C. 
(j.) 18.— SCOT. 


PART XII. 


■m. Statutory control-^ Horse breed- 
ing — Refusal of certificate of registration 
of stcdtion — Registration of StaUions 
Jet, 1916 1— At the trial of an action 
by a person, who was the owner of a 
stallion, against the members of the 
Board of Control & Appeal under the 
above Act tor wrongful refuaal to 
consider an appeal against the refusal 
of a certificate of registration, it 
appeared that pltf. was not aottud 
owner but hod control A management 
of the animal: — Held: he was en- 
titled to malnt^n the action. — Dutton 
e. Evans (1920), 16 Tae. L. B. 45,— 
AUS. 


Hire of slalHon's services — HabiUty 
of owner of stalHon-— Injury to mart .) — 
See Vol 11.. p. 220, oases q, r. 

Afore improperly served by 

stdUi(m.h-aee Vol 11., p- 880, oases 
B, t, u. 
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7oL n.— Arbitration. Oases 3— 36a. 


ARBITRATION. 


Part I. — The Submission. 


8 Add. Annotation : — Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. E. 448. 

24. Add* Annotation : — Refd. Anglo-Newfound- 
land Development Co v. R., [1920] 2 K. B. 
214. 

26 Add* Annotation: — Refd. Anglo-Newfound- 
land Develhpment Co. v* R., [1920] 2 K. B. 
214. 

26a. Verbal agreement to grant royalties — 

Amount to be settled by arbitration — Refusal 
of grantee to arbitrate.] — In 1913 a patent 
was granted for ** Improvements in winches 
for operating the rope of a duplex derrick.** 
Between the times of the tiling of the 
provisional & complete epeciO cations, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 
making windlasses as technical adviser & 
engineer draughtsman *, & the co., while the 
patentee was in their employment, made 
& sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pltf.*s service, 
the co. should have pltf.’s licence to make & 
sell windlasses under the patent, at a reason- 
able royalty, &, failing agreement between 
the parties, at such royalty as might bo 
settled by arbn. He contended that he 
would have rec^eived at least 6 per cent, on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 
licence from pltf. : — I/eld : pltf. had proved 
that the agreement for a licence had been 
made ; he was entitled to a reasonable 
royalty ; &, as the agreement was verbal, 
& defts. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an official referee for inquiry & report 
under sect. 13 of the above Act. — ^PLBBffiNG 
V* Doio (J. S.) (Grimsby), Ltd, (1921), 38 
R. P. 0. 67, 


86a. Reference under National Health Insurance 
Regulations of Insurance Commissioners.] — 
By an agreement between a medical prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
& by clause I the National Health Insuiance 
(Medical Benefit) Regulations (England), 
1913, were incorporated- By clause 14, 
** any dispute or question arising between 
the comnilttee & the practitioner . . . relating 
to the construction ol this agreement or the 
rights & liabilities of the committee or the 
practitioner . . . hereunder shall be referred 
to the Comrs.** By reg. 51 of the regulations, 
“ Where under the provision ol these regula- 
tions or of any agreement made between the 
committee & a practitioner ... is referred, 
or any appeal from a decision of the com- 
mittee is made to the Comrs. the Comrs. 
shall determine such questions or appeal in 
such manner as they think fit, il in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Comrs. to hear & determine such question 
or appeal, & any decision of the Comrs. or 
any of them made under this article shall be 
final & conclusive.’* A dispute having arisen 
under the a^eement, the practitioner 
brought an action against the committee in 
respect thereof, & the committee applied 
under the Act of 1889, s. 4, to stay the action ! 
— Held : the action must be stayed 
(PiCKFORD, L.J. & Sarqant, J.) Upon the 
ground that there was a “ submission ’* to 
arbn. within the Act of 1889, s. 27 (Bankbs, 
L.J.), upon the ground that under reg. 61 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners & the committee. — 
Olbments V . County of Devon Insur- 
ance Committee, [1918] I K. B. 94 ; 
87 L. J. K. B. 203 ; 118 L. T. 89 ; 82 J. P. 
71, C. A. 


PART I. SECT. 2. 

Irt/fMTtnal extensifm of 

submission ammtntinp to new 
parol submission.] — An award was not 
made within the time fixed by the 
written submittHloo to arbn. nor was 
the time extended. Tlie arbitrators 
proceeded after the expiry of the time, 
both parties appearing iiefore tliom & 
taking part in the proceedings, the 
award was made & not appealed from 
or moved against, & had ever since 
been acted upon: — Held: a parol 
sabmisslon must be taken to have hoen 
made & to include the terms contained 
in the writteiT one. 8c the award to 
have been made piursuant to the parol 
submission. — Harrison v. Harrison 
(1918). 41 O. L. R. 195 ; 13 O. W. N. 
245.--GAN. 

iO Y. Sianature of one of 

series of documents — Forming part of 
aqreem^.y^A submission or written 
agreement to submit differences to 
arbn. may be collected from a series 
of doonmente, even though connected 
by parol evldenoe, &: rignatnre of any 
document forming part of the agree- 


is sufficient to bind the person 

so signing to the submission contained 
in the agreement. — S ukhamal Ban- 
ffiDHAR V. Barn Lai. Kedin & Co. 
fl920). I. L, U. 42 All. 626.-— IND. 

0 i. Must not be contrary to public 

policy .] — If It is on implied term of a 
reference to arbn., & of an ekranama 
pursuant to the award, that a complaint 
that a non-compouiidahlo offence under 
the Penal Code has been oommitted 
shall not be proceeded with, the con- 
sideration is unlawful on the ground of 
public policy, & the award Sc ekranama 
are therefore unenforoeable ; that is 
so Iri'espeotlve of whether In law a 
prosecution has been commenced. — 
Kamim Kumar Babu v* Birbndra 
Nath Bash (1929); 67 L. II. Ind. App. 
117, P. 0.--IND. 

1 J. General re/fyuis1tes.] — An 

award made by arbitrators is not 
invalid on the ground that in the 
reference to arbn. the actual dispute 
is stated merely in general terms, when 
the award iteeu shows that the nature 
of the dispute was proj^ly explained 
to the arbitrators. — Rah Bahadur 
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Sen tJ. Mahanato Ganbsh Bhagat 
(1023), I. L. R. 2 l>t. 654.— IND, 

1 ii. 3 — A submission to arbn. 

according to the above sect, is a sub- 
mission which provides that either 
party in case of a dispute arising on 
the contract is at liberty to take the 
necessary steps to get the dispute 
decided by arbn. — B urjor e. Ellbr- 
.MAN City Lines, Ltd. (1925), I. L. R. 
49 Bom. 854.— IND. 

1 ill. Written agreement to sub- 

mtf.]— A submission to arbn. under 
Indian Arbn. Act need not be signed 
by both parties. All that is required 
is a written agreement to submit, 
& acting upon It. — Radha Kanta 
Das V. Bakrlikn Brothers (1928), 
I. L. It. 56 Calc. 118.— IND. 


PART I. SECT 8. SUB-SECT. 1. 

ta. Appointment of appraisers — 
Under arrangement separate from 
poHcy.] — Held: not to constitute a 
subniisBiou to arbn., but a provision for 
appraisement. — Seablb v. A llianok 
INSURANOB Co., [1926] 4 D. L. R. 37S : 
[19251 3 W. W. R. 729.— CAN 



cases 41- 185a. 


English and Empire Digest Supplement, 


41. Add. Annoiaiion : — Consd. 0*Bourke v. Dar- 
bifiliire, [19201 A. C. 681 

Appeal.] — UTiere proceedings are 

taken out of the ordinary cursua curim^ with 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive either party 
of the right of appeal, unless there has been 
an aitczhpt to give the ct. a jurisdiction 
which it does not possess, or unless the pio- 
cedure has been so violently strained as to 
be put entirely out of its course. — Pisani v. 
A,*G, FOR Gibraltar (1874), L. R. 6 P. 0. 
616 ; 30 L. T. 729 ; 22 W. R. 900, P. C. 

53. Add. Annotation : — Consd. Charles v, Cardiff 
Collieries (1928), 44 T. L. R. 448. 

bSa. .] — Boynton v. Richardson, No. 

71a, poM. 

66. Add. Annotations : — Consd. Richardsons & 
Bradley v. Bernhard, fl926] 2 K. B. 121 ; 
Simbro Trading Co. v. Posograph (Parent) 
Corpn., [1929] 2 K. B. 266. 

68. Add. Annotation : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

70. Add, Annotation : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R, 448. 

71. Add. Annoiaiiona : — Apld. Boynton v. 
Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R. D. C. v. Ward (1927), 91 J. P. 200. 
Refd. Brightman v, Tate, [1919] 1 K. B. 463; 
Wisbech R. C. v. Ward, [1928] 2 K. B. 1. 

71a. Surveyor’s certificate — Valuation of timber — 
Liability for negligence.] — A firm of sur- 
veyors was appointed jointly by the parties 
to a contract for the s^ile of cei^in growing 
timber, to value the timber. The vendor 


subsequently commenced proceeding against 
the survevors for damages for negligence in 
respect of their valuation of the timber : — 
Held : the surveyors were in the position of 
quasi -arbitrators, & the action failed. — 
Boynton v. Richardson (1924), 69 Sol. Jo. 
107. 

78. Add. Annotation : — ^Refd. L. A; N. B. Ry. v, 
Basington Union Assmt. Com. A Easington- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 256. 

79. Add. Annoiaiion : — ^Refd. Bo Badische Co., 
Bayer Co., etc., [1921] 2 Oh. 331. 

80. Add. Annoiaiiona: — ^Refd. Fried Krupp Akt. 
V. Orconera Iron Ore C]5o. (1919), 88 L. J. Ch. 
304 ; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Jebara v. Ottoman Bank, [1927] 
2 K. B. 254. 

126. Add. Annotation : — Refd. Woodrow v. 
Trawlers (White Sea A Grimsby), Ltd., 
[1930] 1 K. B. 170. 

135a. .] — By a contract made between an 

Italian buyer A English sellers it was pro- 
vided as follows : ** Any dispute arising out 
of this contract to be settled by arbn. in 
London in the usual way.*’ A dispute 
having arisen between the parties, defts. 
appointed M. as their arbitrator. Pitf. 
having failed to appoint an arbitrator after 
due notice given, M. made an award in 
favour of defts., A defts. thereupon counter- 
claimed to enforce the award : — Held : (1 ) the 
words ** to be settled by arbn. in London in 
the usual way ” meant the way in which 
disputes arising as to the particular com- 
modity were settled in London, A there was 
ample evidence that the dispute had been 


PART I. SECT. 3. SUB-SECT. 2, 

42 iii. .] — In an action of 

slander the parties airreed to trial before 
a JudKe & seven jurymen Instead of the 
requisite eif^ht. A verdict was firiveii 
for pltf. Deft, appealed ; — Held : the 
ct. had acted as an arbitrator. & no 
appeal lay. — L oanr v. Hlaoe, [19251 3 
D. L, R. 940.~CAN 

42 iv. .] — He Fraser’s 

Appeal, life Winnipeg Charter, [19271 
4 D. L. R. 213 ; [19271 2 W. W. R. 
600 ; 36 Man. L. Ji. 597.— CAN. 

PART 1. SECT. 3, SUB-SECT. 6. 

61 ii. .) — Where land was ex- 

propriated for railway purposes the 
railway co. & the owner affreed to have 
the compensation determined by refer- 
ence to three named persons called 
“ valuers In the •submission ; their 
decision was to be binding & con- 
clusive on both parties & not subject 
to appeal : they could view the pro- 
perty Sc cal) such witnesses & take such 
evidence, on oath or otherwise, as they, 
or a m^ority of them, miflrht think 
proper ; & either party could have a 
representative present at the view 
or taking of evidence, but his failure 
to attend for any reason would not 
alTect the validity of the decision : — 
Held : this agreement did not provide 
for a judicial arbn. but for a valuation 
merely. — Campbkllford, Lake On- 
T.VRIO & Western Ry. Co, v. Massie 
1914), 60 S. C. R. 409.— CAN. 

m 1. Anseaeina losi* by theft fire — 
Appuintmevfi, of appraiser a under ar- 
ranyemeni separate from policy .] — 
Held : a provlsiou for appralbement, 
& not a flubiniHhion to arbn. — Wearle 
V . Alliance Insdrance Co., [1926] 4 
D. L. B. 378 ; [1925] 3 W. \^^ R. 729. 
—CAN. 

B I, 8. P. iBwiN r. Campbell (1914), 
32 O. L. R. 48.— CAN. 


PART I. SECT, 4. 

1 1. S.P. Jnauenpra Nath Baochi 
V . Scres Cha.vpra Roy (1927), 1. L. R. 
6 Pat. 666.— IND. 

V i. . ] — The selection of a 

cruaniftin cannot be referred to arbn., 
as It Ifi not a matter of private interest 
between parties. — Paijvniandi CUK'rn 
r, Adaikalam CnETTi 1923), I. L. K. 
47 Mad. 4.59.— IND. 

sc. ConsiructUm of affreement — In- 
voUying p<yint of law .] — By an agree- 
ment between the N. B. Ry. Co. & 
the r. Ry. Co. it was provided that. In 
the event of an Act of Parliament 
being obtained & the capital being 
subscribed, a lino of railway sliould bo 
construotod by the F. Co., & thereafter 
worked by the N. B. Co. on certain 
terms. It was further provided that 
the N. B. Co, should be bound to con- 
tribute to the F. Co. a sum sufllclent to 
make up a dividend of 4 per cent, on 
the “ paid-up share capital *’ of the 
F. Co.. & that all questions which 
might arise between the partios in 
relation to the agitioment, or the Im- 
port or meaning thereof, or the carry- 
ing out of the same, should be referred 
to arbn. in terms of Railway Com- 
panies Arbitration Act, 1859. The 
line of railway woe thereafter con- 
structed & worked in terms of the 
agreement. In an action at the 
instance of the N. B. CUo. against the 
F. Co., concluding for declarator (inter 
alia) that the imrauers wore freed 6c 
relieved of all liability to make up the 
dividend of tJho F. CJo. to 4 per cent.. 
Sc tliat the articles of the agreement 
thoreanent w’hre null & of no effect, 
the pursuers averred that the ex fade 
capital of defenders’ co. was not the 
** paid-up share capital ” on which the 
dividend hod been guaranteed in 
respect that defenders had raised that 
capital in a manner which was illegal 
Sc ultra vires of thotr statutory 
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authority, the pursuers maintained 
that tide depended on a legal inter- 
pretation of matters outwlth the agree- 
ment. Sc consequently that the clause 
of arbn. did not apply, Sc that the 
question raised In the action fell to bo 
decided by the Ct. of Session : — Held : 
tho arbn. clause was a general clause, 
by which the parties had contracted 
themselves out of the jurisdiction of 
the ct. as to anything which fell within 
tho clause ; the questions raised were 
questions of tlie construction of tho 
agreement. Sc. accordingly, must be 
determined by the arbiter, oven 
although their determinations de- 
pended upon the question of ultra vires 
Sc although It involved a point of law. — 
North British Ry. Co. v. Newburgh 
Sc North Fife Ry. Co., [1911] S. C, 
710.— SCOT. 

tm. liability for amount of ali* 
many.] — Held : proper subjects for 
arbn. — Harrison v. Harrison (1918), 
41 O. L. 11. 196 ; 130 W. N, 245.— 
CAN. 

•p. Right to receiver <£• injunction ,] — 
Held : not a matter to refer* — 
SORENDRA Kumar Roy Chowdhury 
V . SusHiL Kumar Roy Chowdhury 
(1927), I. L. R. 66 Colo. 249.— IND. 


PART 1. SECT. 5. 

ft. Reference by Crown — By whom 
siemed.)— D ominion Building Ooepn., 
Lti>. o. R.. (1927) 2 D. L. R. 610; 
(19271 Exch. O. R. 79.— CAN. 


PART I. SECT. 6, SUB-SECT. 1. 

J87 ii* .1 — Where a submission 

to arbn. is made subjeot to Arbn. Act. 
R.S.A., 1922 (c. 98), the provisions of 
that Act must be held to bo applicable 
in so far as they can reasonably be 
applied. — IdASTBRa Sc McDouoall v, 
Stephen, Stephen v. Masters 6c 
McDouOALLtJ1026] 4 D. L. R. 684 ; 
[10261 8 WTW. R. 493.— CAN, 



VoL IL~ArbitratiaiL Cases 185a— 147a. 


settled in the usual way ” ; (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, & pitf. 
having failed to move within the limited 
time, bis remedy in that respect had lapsed. — 
ScBfMAOLio V. Thornett & Pebb (1924), 131 
L. T. 174; 40 T. L. K. 320; 68 Sol. Jo. 
630 ; 29 Com. Cas. 175, 0. A. 

141. Add, Annotation : — Held. Phoenix Insce. of 
Hartford v, De Monchy (1929), 141 L. T. 
439. 

146. Add, Annotations : — Consd. Woodall v. Pearl 
Assce., [1919] 1 K. B. 593. Distd. Macaura 
V, Northern Assce., [1925] A. C. 619. Refd. 
Sanderson v. Armour (1922), 91 L. J. P. C. 167 ; 
Hirji Mulji v, Cheong Yue S.S. Co., [1926] 
A. 0. 497, 

147. Add, Annotation : — Consd. Macaura v. North- 
ern Assce., [1925] A. C. 019. 

147a. .] — In a proposal for insurance 

against accident the intending assured stated 
his occupation Sc signed a declaration that 
the answers to the questions therein were 
true, & that he agreed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms Sc conditions thereof, he agreed 
to accept. The policy recited the proposal 
A declaration “ which proposal & declaration 
wan*anted to be true it is agreed shall be the 
basis of this contract ... & be considered 
as incorpora t('d herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal Sc declaration shall 


ipso facto render this policy null & void ; & 
it provided that it was a condition precedent 
to the recovery of any sum under the Mlicy 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might bo renewed from year 
to year but only upon condition that nothing 
had happened to increase the risk, Sc if the 
risk was increased by {inter alia) the assured 
engaging in some other occupation, then 
“ unless notice in writing of such increased 
risk is given to the co. . . . & any extra 
premium that may be required paid . . . the 
policy is void & no claim can be made.’* 
By condition 11, “If any question shall 
arise toucliing tliis policy or the liability of 
the co. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured Sc all 
persons claiming through the assured may 
refer Sc shall be bound, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators Sc their umpire 
under the Act of 1889 ... & no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.** During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either ^d misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., & contended 
that the policy was therefore void, Sc they 
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146 V. . 1 — A policy of fire 

in^urunco provided that If a claim be 
rejected an action be not commenced 
within throe months after such rcloc- 
ttun. all benellta iiiidor the policy 
Bhould bo forfeited, & further any 
question of amount of loss should be 
referred to arbn., such arbn. to be a 
condition precedent to any action. 
To a claim atuit In, tlie co. annwercd 
that they did not agree upon the 
amount claimed & that under the con- 
ditions of the prdicy they did not 
a<lmit their liability : — Tleld : the 
right of action wa** that It might be 
decided whether such rejection wae 
right or wrong, & it wna oiilj in the 
event of that question being decided 
against the eo. that it would become 
neoosFttry to oseertain the uniount of 
the loss by arbn. — Eaglk Star & 
British Dominions Insurance Co. 
V. Dinanath (1922), I. L. R. 47 Bora. 
609.-— IND. 

146 vi. .J — Insurers alleged 

that material misroproKcntatlons were 
made by the Insured in his proposal, & 
that consequently the policy was void 
under clause 7 of the policy, & that 
therefore a dispute had arisen which, 
under clause 12 of the policy, should 
be referred to arbn. : — Held : the 
question of misrepresentation was 
^vith]n the arbn. clause in the policy. — 
Richardson v. Army, Navy, & 
General Assurance Assocn., Ltd., 
[19241 2 I. R. 96.— -IR. 

145 vil. .] — F. Insured a 

motiir ohar-a-bano with deft. co. The 
polioy contained the usual clause as to 
wilfm nilsstatemonts, & a clause that 
any dispute ..." as to the extent Sc 
moaning ** of the policy should be 
referred to arbn. Tuo co. repudiated 
a claim by F. on the ground that non- 
dlsolosure by him of material facts hod 
rendered It null Sc void, but in an 
action by F, the co. moved to stay the 


proceedings Sc to refer to arbn. : — 
Held : the contract having been re- 
pudiated the dispute was not one as to 
the extent Sc moaning of the policy. 
Sc not being otherwise within the arbn. 
clause could not bo referred to arbn. — 
Fumsv V, Eagle, Star Sc British 
Dominions I.nsoe. Co. (1922), 56 
1. L, T. 23.— IR. 

e. lievsd,, 11909] W. N. ICl.— SCOT. 

e i. .J — The parties tn 

framing a contract may insert a clause 
binding them to refer all future 
disputes, either in the carrjdng out 
of the contract or in respect of a breach 
of it, to urbn,. Sc one party to such a 
contracjt cannot, by averring that the 
other party has repudiated the con- 
tract, get rid of the arbn. clause. — 
Sanderson Sc Son t>. Armour & Co., 
Ltd. (1922), 91 L. J. P. C. 167 ; 127 
L. T. 597 ; [19221 S. C. (H. L.) 117; 
59 Sc. L. U. 268.— -SCOT. 

e ii. J — Whore there is a 

repudiation which goes to the sub- 
stance of the whole contract, the 
person setting up that repudiation can- 
not insist on a subordinate term of the 
ooritroct still being enforced. — Graham 
V. Provident Life Assurance Co., 
[19221 N. Z. L. R. 718.— N.Z. 

e ili. .] — Where a contract 

contains an arbn. danse. Sc one of the 
parties seeks to avoid the contract, 
the dispute is referable to arbn. if the 
avoidanoe of the contract arises out of 
the terms of the contract itself. Where, 
however, a party seeks to avoid the 
contract for reasons dehors it, the 
arbn. clause cannot be resorted to as 
it, together with the other tcrm.s of 
the contract. Is sot aside. In other 
words, a party cannot rely on a term 
of the contract to repudiate tt. Sc still 
say the arbn. clause should not apply. 
If be relies on a ooutraot be must rely 
on it for all purposes. — India Electbio 
Co. V. General Elbotrio Trading 
Co. (1929), 1. L. R. 63 Bom. 678.— 
IND. 


B I. Performance of contract 

prevented by Gowemmenf.)— A firm 
agreed to sell &; to ship from Calcutta 
to Buenos Ayres bales of jute goods. 
The contracts contained provisions 
exempting the sellers from liability 
for Iste short shipment attributable 
(inter alia) to (jtovt. commandeering 
of ships, war, ** or any other unfore- 
seen circumstancob *’ & included pro- 
visions for the shipment of delayed 
cargoes up soon as possible, subject to a 
right of refusal on Uie part of the pur- 
chasers. Each contract contained an 
arbn, clause In these terms r " Any 
dispute that may arise under this con- 
tract to be settled by arbn.** Before 
all the bales had been shipped, the 
further export of Jute from India to the 
Argentine was prohibited. A eon- 
troversy having arisen between the 
parties os to vvTiether, In tho circum- 
stances, the contracts had been 
rendered void Sc imooforceable quoad 
the shipment of the remainder of the 
bales : — Held .* on a construction of the 
contracts, the controversy was a 
dispute arising under the contracts. Sc 
accordingly, fell to be determined by 
arbn. — Scott Sc Sons v, Del Sel, 
[1923] S. C. (H. L.) 37.— SCOT. 

■ ii. Ocmtract cancelled,] — If a 

contract is cancelled, an arbn. clause 
falls with such cancellation. — Cox 
Towing Line v, Bunfield Sc Co. 
(1922), 68 D. L. R. 133.— CAN. 

tiii. Existence of dispute,] — 

The right of one party to a contract to 
insist upon a term in it jproviding for 
reference to arbn. depends in the first 
place on the exh*tenee of a dispute. — 
Standard I nsuranck Co. v. Scandrktt 
(1923), 23 S. R. N. S. W 254 ; 40 
N. 8. W. W. N. 22.— AUS. 

■ iv. . 1 — The existenoe of a 

dispute Is on essential condition tor the 
jurisdlotlon of arbitrators. — Uttam 
Chand Saxjgram V, Jbwa Mamooji 
(1019), I. L. R. 46 Oalc. 634.— IND. 
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required the dispute to be referred to arbn. 
under condition II. In an action on the 
policy: — Held: (I) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition precedent to a right of 
action ; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
& were entitled to rely upon the arbn. clause 
as a defence to the action. — Woodall u 
Peabl Assurance Co., [1919] 1 K* B. 693 ; 
88 L. J. K. B. 706 ; 120 L. T. 666 ; 83 J. P. 
126 ; 63 Sol. Jo. 352 ; 24 Com. Cas. 237, 
C. A. 

Annotation:-- As io (2) field. Maoanra v. Northern Assoe., 
[1925] A. 0. 619. 

Compare original volume, p. 356, No. 293. 

168. Add. Annotation: — ^Refd. luowther v. Clifford 
(1926), 96 L. J. K. B. 676. 

155. Add. Annotations: — As fo (1) Refd. Jones t\ 
Oceanic Steam Navigation Co., [1924] 2 K. B. 
780; N. V. Kwik Hoo Tong Handel Maat- 
schappij V. PinJay, [1927] A. C. 604. As to 
(2) Refd. Sanderson v. Armour (1922), 91 
L. J. P. C. 167. 

166. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine. [1927] A. C. 610. 

164. Add. Annotation : — Consd. Pinnock v. Lewis 
& Peat. [1923] 1 K. B. 690. 

164a. .] — By two contracts made in 1919, 

applt. bought from resps. a large quantity 
of American Fresh Eggs.** The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 

“ such reference shall be claimed in writing 
within three days after the goods have been 
landed.** It was also provided that the 
award in writing of any two arbitrators should 
be conclusive & binding on all parties, subject | 
to the right of appeal. The goods arrived in 
England, & were not examined at the port 
of landing, but were sold by applt. to sub- 
purchasers. More than three days after the 
goods had been landed applt. wrote to resps. 
complaining that the goods were of inferior 
quality, &, some time later he wrote a letter 
claiming a reference to arbn. Besps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference resps took the points tliat applt. ’s 
claim was out of time, & that the goods should 
have been examined at the port of landing. 
The arbitrators awarded “ that the buyer 
was out of time in examining & making claim 
on the goods, &, also in claiming a.^n., & 
that therefore his case fails.** The buyer 
took no steps to set aside the awards, out 
nearly two years later brought an action 
claiming damages for breach of contract : — 
Held : the awards were a bar to the action. — 
Aybcough V. Sheep Thomson & Co. ( 1 924 ), 93 


U J. K. B. 924 % 181 L. T. 610 ; 40 T. L. B. 
707 ; 80 Com. Oaa. 28, H. L. ; ajfg. (1928). 92 
L. J. K. B. 878, 0. A. 

Annotation: — Distd* Plnnoolc v. hewia Sc Peat, [1023] 1 
K. B. 690. 

166a. Arbitrator to be appointed within limited 
time.] — A slw was chartered for a voyage 
from B. to H. with a full cargo of linseed. 
The charterparty provided for the reference 
of all disputes to the ffnaJ arbitrament of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
& the clause continued t Any claim must 
be made in writing & claimants* arbitrator 
appointed within three months of final 
discharge, & where this provision is not com* 
plied with the claim shall be deemed to be 
waived & absolutely barred.’* After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commencement of the voyage. 
The shipowners pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, &, by order of the ct., the 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law : — Held : (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct. ; (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthiness, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause. — 
Atlantic Shipping & Trading Co. r. 
Dreyfus (L.) & Co., [1922] 2 A. C. 260 ; 91 
L. J. K. B. 613 ; 127 L. T. 41 1 ; 38 T. L. B. 
634 ; 66 Sol. Jo. 437 ; 16 Asp. M. L. O. 666 ; 
27 Com. Cas. 311, H. L. ; varying S. 0. svb 
nom. Dreyfus & Co. v. Atlantic Shipping 
& Trading Co. (1921), 87 T. L. B. 417, C. A. 

AnnotaHons : — As io (1) Distd. A Expld. Ozaruikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. A» io (2) Diztd. Ford v. 
^mpagnio Fumc^s (France), [1922] 2 E. K. 797 ; Pinnock 
V. Lewis & Peat, [1923] 1 K. B. 690. field. Cosmopolitan 
Shipping: Co. V. Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 296. 

16&b. — A charterparty contained a clause 

providing that all disputes arising out of the 
contract should be referred to arbn., the 
claimants’ arbitrator to be appointed within 
a time therein limited, & if he was not so 
appointed the claim was to be deemed to be 
w^ved & absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseaworthi- 
ness. The cargo owners claimed damages 6c 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 


158 iv. Lease in dispute .] — A 

leaae ooutalned a clauBc referring: to 
arbn. oertaio upeclfle matters & ** any 
other quentions in reference to this 
lease which may arise between the 

E arties.” In arbn. proceedings the 
Mue between the parties was not the 
validity of a notice to quit but the 
question whether the tenant was 
possessing: under the lease or under a 
now bargain : — Held : as the lease 
itself was in dispute, the arbn. clause 


in the lease did not apply. — H oth t). 
Cowan. [1926] S. C. 58.-^COT. 

■b. Clause in broker's mde — Rules 
applirablr to members only .] — Flour was 
sold bv defts. to pltf. under contracts 
In broker's notes wliich contained a 
condition that the rules & regulations 
of the S. Assoon. should apmy. The 
rules of the assoon. provided that every 
dispute or diiterenoe aristitf out of any 
contract or dealing should be referred 
to arbn. Pltf., who was not a member 
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of the assocn., having sued defts. Cor 
damages for breach of contract ; — 
Held : as the rules reforrlag to arbn. 
were appllcaide only to disputes 
between members of the assoon., an 
application for a stay of proceedings 
must be dismissed. — I iBVTN v. Bsaa, 
BiTO., {1921J App. B. 78.--S. AF. 
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award was made in their favour* the ship* 
owners not appearing : — Held : although the 
loss WAS caused by unseaworthiness, conee* 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its tcrma, & as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award. — Ford (H.) & Co. v. 
COMPAONIE Furness (Prance), [1922] 2 
K. B. 797 5 92 L. J. K. B. 88 ; 128 L. T. 
286 ; 16 Asp. M. L. 0. 102, D. C. 

166c, ,] — Pltfs. bought from dofte. a quantity 

of East African copra cake to be of fair 
average quality, sound delivered. The con* 
tract provided that “ the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
parent on reasonable examination ** ; that any 
^putes arising out of the contract should 
be settled by arbn. ; &; that notice of arbn. 
should be given ^ the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. ^ Oo., who resold it to 
dealers. & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
wore then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the naischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pltfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfs. cLaiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & nothing else : — Held : 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim. — Pinnock 
Brothers v, Lewis & Peat, Ltd., [1923] 1 
K. B. 690 ; 92 L. .T. K. B. 695 ; 129 L. T. 
320 ; 39 T. L. B. 212 } 67 Sol. Jo. 601 ; 28 
Com. Cas. 210. 

Annotations : — Distd. Aysoouifh v. Shood Tbonieon(l924), 93 
L. J. K. B. 924. Eefd. DobeU (O. O.) & Co. v. Barber & 
Garratt (1930), 47 T. L. 11. 66. 

165d. •] — Pltfs. chartei'ed their ship to defts. 

to carry grain, the chart^rparty providing 
that all disputes should be referred to arbn. 


& that claimant’s arbitrator must be ap- 
pointed within three months of final dis- 
charge, A; where this provision is not complied 
with the claim shall be deemed to be waived 
& absolutely barred.” Before completion of 
discharge defts. made various payments to 
pltfs. on account of freight, & on final dis- 
charge pltfs. claimed that £568 was still 
owing for freight. Defts. admitted that £416 
was stUl owing for freight, but they set up a 
counterclaim for £581 for short delivery A 
refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., A more than three months 
after final discharge pltfs. brought an action 
for £568 balance of freight A defts. counter- 
claimed £681 for short delivery j — Held : 
though pltfs. coiild not recover the £568, as 
the claim for it ought to have been taken to 
arbn., yet they could recover the £410 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dispute, 
was barred by the arbn. clause. — Bede 
Steam Shipping Oo., Ltd. v, Bunge y Born 
Limitada S.A. (1927), 43 T. L. R. 374. 

167. Add, Annotation : — ^Distd. Orediton Gas Co. 
V, Orediton U. D. 0., [1928] I Oh. 447. 

168. Add, Annotation : — Consd. Metropolitan 

Tunnel A Public Works v, L. Elec. Ry., 
[1926] Oh. 371. 

172. Add, Annotation : — Consd. Hirji Mulji v, 
Cheong Yue S.S. Co., [1926] A. 0. 497. 

234. Add, Citation : — 2 Hudson’s B. 0. 4th ed. 1 00. 
Add, Annotations: — Consd. Re Nott A Cardiff 
Oorpn., [1918] 2 K, B. 146. Refd. Hirji Mulji 
V, Cheong Yue S.S. Co., [1926J A. 0. 497. 

237a. ** If any dispute as to the agreement or any 
matter or thing therein or intention or con- 
struction thereof.’*] — Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfactory, A the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, A the 
contract contained a clause that if any dis- 
pute should arise between the parties as to 
the agreement or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
— Held : such dispute came within the clause, 
A was not a dispute dehors the contract. — 
Db La Garde v, Worsnop A Co., [1928] Ch. 
17; 96 L. J. Oh. 446; 137 L. T. 475; 71 
Sol. Jo. 604. 
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166 .] — An arbitrator can- 

not, by an erroneous oonstruotion of the 
oontract, (five himself hirlBdiotion over 
matters not covered by It ; he cannot 
go beyond the matters as to which the 
parties agreed to give him jiurisdiction. 
nor can ho deprive the ct. of the right 
& dnty of determining the limits of the 
jurisdiction. — L aw «. CrrT of Toronto 
(1920), 47 O. L. R. 251 ; 18 O. W, N. 
58.-^AN. 

FART I. SECT. 6, SUB-SECT. 7.— 0. 

la. WTicthfr disputes within aidnlra- 
Ucm, clause,] — Gn an application for a 
stay of proceedings in an action on an 
in^ranoe policy covering loss of proOts 
suiXered by reason of a fire which 


destroyed pltfs,* merchandise, on the 
gi'ound that the Instrumont upon which 
the action woe brought contained a 
stipulation that “ If any difiorence 
arises as to the value of the property 
insured, the property saved, or the 
amount of the loss, such value 
amount, & the proportion thereof. If 
any, to be paid by the Insurer shall, 
whether the right to recover on the 
policy is disputed or not, & Indepen- 
dently of all other questions, be sub- 
mitted to arbn.,** etc., an order was 
made staying proceedings In the action 
until completion of on arbn. pursuant 
to said sUpulation : — Held : it was the 
intention of the parties to refer to 
arbn, not only the disputes between 
them, but also the question whether 
these disputes fell within the arbn. 
clause, & in tho circumstances of this 
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case, W'hci'o no serious question of law 
arose, the issues ought to bo decided 
by arbn. — F amous OnoAK & Suit Co. 
V. Phcenix Asscb. Co. (1931), 44 
B. 0. R. 120.— CAN. 
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a (p.343 ) i. ** Any difference** — Partner- 
ship disp'tUe — Claim for damaoes .] — A 
clause in a deed of partnership provided 
thatany difference between tbe partners 
in regard to any matter relating to the 
partnership affairs should be submitted 
to arbn. PItf. sued deft, for damages 
suffered through the fraudulent acts 
of deft, in breach of his duty as a part- 
ner : — Held : such a claim fell within 
the tenns of the arbn. clause. — 
Walters v, Allison (1922), 43 N. L. R. 
238.— S. AF. 
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238a. “ All loss.’^ — In an action in Manitoba 
against building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided {inter alia) 
that pitf. should recover, among other sums, 
** aU loss to pltf. by reason of defective 
workmanship materials,’* & that there 
should be set of! against the sums recovered 
by pltf. the fair value of the work done & 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
to be debited & credited were to be deter- 
mined by two appraisers, & that any matter 
upon which they differed was to be referred 
to a named umpire whose decision thereon 
was to be final ; & that the Manitoba 

Arbn. Act should not apply. Defts moved 
to set aside or vary an award made : — Held : 
(1 ) under the words “ all loss ” there was 
jurisdiction to award to pltf. not only 
sums actually expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects ; (2) the 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on its face, it could not be ques- 
tioned either on the facte or on the law. — 
A.-G. FOB Manitoba v. Keli.y, [1922] I 
A. C. 20« ; 91 L. J. P. 0. 101 ; 126 L. T. 
711; 38T. L.R. 281,P. C. 

Annotations: — As to (2) Consd. Kolanton Government v. 
Dull Development Co.. 11923] A. C. 395. Refd. Hirji Mulji 
Cheong Yue S.S. Co.. fl926J A. C. 497, 

240. Add. Amioiation : — Refd, Re Boks & Peters, 
Kushton, [1919] 1 K. B. 491. 

264. Add. Annotaiiom : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. 0. 610. Apprvd. 
Ramdutt Ramkissen Das v. Sassoon (1929), 
98 L. J. P. 0. 68. 

254a. — Unless the submission otherwise 

provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act. — Cayzer, Irvine & Co, v. Board 
OF Trade (1925), 95 L. J. K, B. 134 ; 136 
L. T. 7 ; 42 T. L. R. 163 ; 70 Sol. Jo. 347 ; 
revsd. on other grounds, sub vom. Board of 
Trade v, Cayzer, Ir\t:ne & Co., [1927] A. C. 
610, H. L. 

Annotation : — Refd. HjTuan. r. Hyman, Hughes v. Hughes 
(1928), 139 L. T. 416. 

254b. — Although above Act docs not in 

terms apply to arbns. it is an implied term 
of a contract which contains an arbn. clause 
that the arbitrator must decide the dispute 
according to the existing law of contract, & 


every defence open in a ct. of law can be 
equally proponed for the arbitrator’s decision, 
& consequently in an arbn. above Act can 
be pleaded. — Ramdutt Rameirsen Das v. 
Sassoon (E. D.) ^ Oo. (1929), 98 L. J. P. C. 
68 ; 140 L T. 642 { 4.5 T. L. R. 206. P. 0. 
255. Add, Annotation : — Consd* Czamlkow v. Rotb, 
Schmidt, [1922] 2 K. B. 478. 

283. Add. Annotations : — Consd. Czamikow v. 
Roth. Schmidt, [1922] 2 K. B. 478 ; Hallen 
V. Spaeth, [1923] A. 0. 684. Expld. Caven 
V. Canadian Pacific Ry, (1925), 133 L. T. 774. 
Refd. Woodall v. Pearl Assce., [1919] 1 K. B. 
693 ; Atlantic Shipping & Trading Oo. v. 
Dre^^us, [1922] 2 A. C. 260 ;* Board of Trade 
i>. Cayzer, Irvine, [1927] A. C. 010; Gowar 
V. Hales (1927), 90 I*. J. K. B. 1088 ; Wales 
V. Iron Trades Employers’ Assocn. (1928), 
21 B. W. C. O. 316; Hyman v. Hyman, 
Hughes V. Hughes, [1929] P. 1. 

265a. Action on charterparty.] — Atlan- 

tic Shipping & Trading Co. v. Dreyfus (L.) 
& Co., No. 165a, ante. 

269. Add. Annotation : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. O. 610. 

273. Add. Annotation: — Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 

278. Add. Annotation : — Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

288. Add. AnnoUition : — Refd. Sanderson v. 
Armour (1922), 91 L. J. P. C. 107. 

290. Add. A nnotations : — Apld. Woodall v. Pearl 
Assce., [1919] 1 K. B. .593. Consd. Czarnikow 
V. Roth, Schmidt. [1922] 2 K. B. 478. Apld. 
Hallen v. Spiieth, [1923] A. C. 684. Expld. 
Caven v. Canadian Pacific lly. (1925), 133 
L. T. 774, Apld. Board of Trade v. Cavzer, 
Irvine, [1927] A. C. 610. Refd. Hill v. South 
StalTordshire Hy. (1865), 12 U. T. 63; Atlantic 
Shipping & Trading Co. v. Dreyfus, [1922] 2 
A. C. 2.50; Gowar v. Hales (1927), 96 L. J. 
K. B. 1088 ; Wales v. Iron lYades Employers’ 
Assocn. (1928), 21 B. W. 0. C. 316 ; Hyman 
V. Hyman, Hughes v. Hughes, [1929] P. 1. 

293. Add. Annotation : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

299. Add. Annotalum : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

300. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

301. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


PART I. SECT. 7. 


rl. — Obothb i>. Montreal 

CORPN., 11924] 4 D. L. R. 401.-~CAN. 


8C. Waiver of right to immediate 
appraisal — Repossession by vendor o/ 
/CM7» implement — Farm Implement Act. 

1920 (c. 128), 8. 24.1~-R€ Gray 
Tractor Co. op Canada & Van 
Troyen, [19251 1 D. L. R. 718 ; [1925] 
1 W. W. II. 613 ; 19 Saek. L. R, 202.— 
CAN. 


PART 1. SECT. 8. 

263 vil. .J — An ogToement 

to refer a dispute to arbn. doeu not 
oust tlie Junwdiotlon of the ct. — 

BHOWAN1DA.S RaMOOBIND V. PANNA- 
CilAND LUCHMIPAT (1924), I. L. R, 
52 OaJe. 463.— IND. 

288 1. Sialtdory reference — Jurisdiction 
When the rules of an assocn. 
regMered under Primary Producera' 


Co-operative Assoens. Acts, 1923 to 
1926, provide for the settlement of 
disputes between the association & any 
of its members by arbitration, a magis- 
trate's ct, has no Jurisdiction to enter- 
tain an action by a member against 
the association for moneys claimea to be 
due for milk, supplied, & the associa- 
tion cannot waive its right to this 
statutory remedy. — Kuhl r. The Mac- 
lagan VALLEY Co-opehativk Dairy 
Assocn., Ltd. (1929), S. R. (Q.) 49 ; 
23 Q. J. P. 17.— AUS. 

PART I. SECT. 9. SUB-SECT. 1. 

290 V. Reference of disputed 

Claim under policy.) — Conditions in an 
insurance policy requiring the reference 
of any disputed olaJm to arbn. & the 
making of an award a oondition 
prudent to any right of action on the 
policy, & requiring the action to be 
brought within throe months after 

64 


such award, are valid. — Webb v. 
Queensland Insurance Co., Ltd., 
[1920] N. Z. L. R. 118.— N.Z. 

290 vi. On an applica- 

tion by way of motion hy pltf. co. to 
restrain deft, from proceeding with his 
action, which by agreement was dealt 
with as if made by oii^ating summons 
for the construction of the policy, 
removed Into the Ct. of Appeal for 
argument .• pltf. oo. was 

entitled to a declaration that it was a 
oondition precedent to the liability 
of the CO. to pay. & of deft, to recover 
any sum under the policy that the 
amount payable by the oo. In respect 
to the accident should be determined 
by arbn. — United Insuranue Co. v, 
AR'mmi, [19291 N. Z. L. R. 33.— N.Z. 


PART I. SECT. 9, SUB-SECT. 2. 

296 V. BRYLINBKI V. INKOL 

(1924), 65 0. L. R. 809.— CAN. 
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302. Add* AnnoUxtiona : — Aa to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1025] 2 K. B. 73, Apld. Wales v* Iron Trades 
Employers’ Assocn. (1028), 21 B.W.C. C.316. 

302a. Reference of disputes under charterparty — 
No action maintainable tlU after arbitration.]— 
Williams & Mordby v* Muller (W. h.) 
& Co. (London), Ltd. (1924), 18 Lloyd, L. R. 
60. 

303. Add. Annotation : — Refd. Charles v. Cardiff 
Collieries (1028), 44 T. L. R. 448. 

305. Add. Annotation : — Aa to (2) Consd. Re Nott 
& Cardiff Corpn.. [1018] 2 K. B. 146. 

305a. Provision for fixing valuation of buildings by 
reference to arbitration.] — Applt. let an 
estate to resp. for a term of ten years, & 
covenanted that at the end of the term he 
would purcliase “ by valuation buildings 
erected by the lessee,” with a reference to 
arbn. ff the parties were unable to agree the 
vaiuatioiL Kesp. covenanted not to transfer 
the demised premises without the written 
consent of applt. ; but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease, At the end of the term applt. having 
resumed possession, resp. sued liim to 
recover the value of buildings erected by the 
sub-lessee. There had been no agreement 
as to the amount of the valuation, & no 
arbn. ; — Held : the action failed, since upon 
the true construction of applt. ’s covenant 
resp. could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation. — Haixen v. Spaeth, [1923] 
A. C. 684 ; 92 L. J. P. C. 181 ; 129 L. T. 
803, P. 0. 

306. Add. Annotations : — Consd. Raindutt Ram- 
kissen Das v. Sassoon (1929), 98 L. X P. C. 
58. Refd. Cavzer, Iiwine v. Board of Trade 
(1926), 95 L. X K. B. 1054. 

310a. Jurisdiction of arbitrator — Dismissal of action 
on ground that award is condition precedent.] 
— When an action on a contract has been 
dismissed upon a contention by deft, that an 
award is a condition precedent to the right 


to sue, & the claim is then submitted to arbn., 
deft, is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due. — 
South British Insurance Co, v. Gauoi 
Brothers & Co., [1928] A. 0. 352 ; 07 
L. J. P. 0. 101 ; 139 L. T. 362, P. 0. 

316a. Petition of right.] — (1) Where a petition of 
right, founded on a contract with the Crown 
which contains a written agreement to submit 
differences to arbn., has been filed in the High 
Ct. of Justice, proceedings in the petition 
may in a proper case be stayed under the 
Act of 1889, s. 4. (2) The granting of the 

King’s fiat is not a step in the proceedings 
within that sect. 

Held : (3) as the matters in dispute in- 
cluded an important constitutional question 
the proceedings in the petition ought not 
to be stayed. — Anolo-Newpoundland De- 
velopment Co. V. R., [1920] 2 K. B. 214; 
89 L. J. K. B. 670 ; 122 L. T. 731 ; 84 J. P. 
121 ; 14 Asp. M. L. C. 584, C. A. 

Annotation: — Aa to (1) Refd. Rally ‘Amcll, etc. Co. v. R., 
[1922] 1 K. B. 699. 

324. To the existing paragraph, after the last 
words “ being known ” add as follows ; — 

; (4) although the ct. had jurisdiction to 
appoint a receiver pending a reference to 
arbn., it was not proper to do so unless a 
special case was made, as the course of 
liquidation before the tribunal chosen by the 
parties themselves would thereby be inter- 
fered with. 

336a. Assignees of contract.] — Aspell v, 
Seymour, [1929] W. N. 152, C. A. 

338. Add. Annotation : — Consd. Metropolitan 

Tunnel & Public Works v. L. Elec. Ry., 
[1926] Ch. 371. 

339. Add. Annotation : — Folld. Metropolitan 

Tunnel & Public Works v. L. Elec. Ry., 
[1926] Ch. 371. 

343. Adfl. Annolalion : — Refd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 


308 V. For “ 4 I, 0. L. R. 17 read 
“ I. U. 4C. L. 17.*’ 

Bd. Reference of di^p^des at port of 
loading — No action ** elaetchere *’ till 
after arbitration.] — Held: the claupo 
prohibited the bringing’ of an action 
on such a dispute oiitsido the province 
In which the port of loading was 
situated. — Cox Towinq Link v. Bun- 
field & Co. (1922;, ()8 D. L. R. 133. — 
CAN. 

80 . Provision for fixing price of goods.] 
— PItf. agreed to sell, & deft, agreed to 
purchase, all fish caught by pltf. The 
price was to be hereafter agreed upon, 
failing which the price shall bo ornved 
at by the decision of three arbitrators.” 
Provision was made for appointment 
of the arbitrators who were to ” deter- 
mine the price for the winter fish & the 
price 80 determined shall be paid ” by 
deft, to pltf. ; — Held : the fixing of the 
price by agreement or arbn. was a 
condition precedent to the right of 
pltf. to sue to recover the price. — 
VIDAL V. Robinson (William) Co.. 
Ltd. ; Stevens v, Robinson (William) 

Co., LTD.; SlOtJRDSON V. ROBINSON 
(WiLUAM) Co., Ltd., [1925] 1 D. L. R. 
1001.— CAN. 

Pi»RT I. SECT. 10, SUB-SECT. 3.— C. 

0 1 . .] — A clause In a policy of 

tire insurance whereby the parties 
agreed that, if any diifeionee should 
arise as to the amount of loss, it should 


l»c siibmllU'd to arbn., but which did 
not provide that the determination of 
t he iii.surcr’8 liability should be post- 
I)oned until the loss had been asoei-- 
tained : — Held : not to be a reason for 
si aylng an action bv the insured on the 
policy. — (IRANOHUK t». Sprinofield 
Fire & Marine Insurance Co., [1925] 
1 D. L. R. 857 ; [1025] 1 W. W. R. 
272 ; 35 Man. L. R. 139.— CAN. 

sf. Arbitration Act, R. S. 1913 
(c. i))—~ Agreement to refer to foreign 
court.] — Scot. 6 of the above Act enables 
deft, to take advantage of an agi’oo- 
mont to refer disputes to arbn. by an 
application to stay proceedings in the 
action. A clause In an agreement pro- 
viding for the reference of any disputes 
which may arise to the decision of a 
foreign ct. is a submission within s. 6. — 
Brand r. National Life Assurance 
C o. OF Canada, [1918] 3 W. W. R. 
858.— CAN. 

flg. Arfniration abortive.] — Where an 
arbn. proves abortive & an action is 
brought with respect to the matter 
arbitrated, the objection that the 
parties should be compelled to resort 
to arbn. should be taken at the com- 
mcnceinont of the action. — B frgb v. 
Grew (Alta.), [1927] 3 W. W. R. 811.— 
GAN. 

sh. AWeiia Co-operative Associations 
Act — JOispuie arising out of mm-keting 
agreement.] — Keat v. Alberta Co- 
OPERATTVE WHEAT PRODUCERS, LTD. 
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i<c Alberta Pool Elevators, Ltd., 
[19291 3 D. L. R. 858 ; 8. C. R. 616 ; 
affg. with variation, [1929] 1 D. L. R. 
949; 1 W. W. R. 413; revg.. [1920] 
1 D. L. R, 515 ; 1 W. W. R. 96.— CAN. 


PART I. SECT. 10, SUB-SECT. 5. 

339 iii. .] — When the ct. has 

been apprised that a suit has been 
instituted in contravention of an arbn. 
agreement, the ct. has a discretion to 
stay the suit. The burden lies on pltf, 
to show that some sufficient reason 
exists why the matter should not be 
referred to arbn. — Binabandhu Jana 
V. Duroaprasad Jana (1910), 1. L. R. 
46 Calo. 1041.— IND. 

m (p. 366) I. Arbitrator unable 

to enforce discovery — it attendance of 
witnesses.] — A mere possibility that the 
arbitrators may not bo able to enforce 
discovery & the attendance of witnesses 
is no ground for refusii^ the order of 
stay. — Ranee Gunge Coal Assocn., 
Ltd. V. Tata Iron & Steel Co., Ltd. 
(1928), I. L. R. 53 Bom. 271.— IND. 

849 I. Power to appoint receiver .] — 
Where on aocount of an arbn. clause 
the ct. stays proceedings pending before 
itself, it retains jurisdiction to deal with 
a prayer for an injunction or for a 
receiver. — Subendra Kumar Roy 
CHOWDHURT V. SUBHIL KUMAR ROY 
Chowdhury (1927), I. L. R. 55 Calo. 
249.— IND. 
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350a. -.] — Law v, Garbettt, No. 824, 

855. Add, Annoiaiions ; — Ref d. Metropolitan Tunnel 
& PubHc Worksv, L. Elec. Ry., [1926] Ch. 371. 
Mentd. R.. v. Leman Street Police Station 
Inspector, Exp, Venicoff, [1920] 3 K. B. 72. 

362. Add, Annotation : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

867. Add, Annotation: — Consd. Metropolitan 

Tunnel & Public Works v, L. Elec. By., 
[1926] Oh. 371. 

872. Add. Annotation: — As to (1) Apld. Metro- 
politan Tunnel & Public Works v. L. Elec. 
By., [1926] Ch. 871. 

372a. .] — Pltfs. agreed with defts. to execute 

railway works at prices contained in schedules 
amounting to £359,383 Os. lOd., & with the 
addition thereto of 10 per cent, for “ general 
contingencies,** amounting in the aggregate 
to £395,321 68. lid., & there was incorporated 
in the contract a letter from defts. accepting 
pltfs.* tender for that sum. The contract 
provided for the payment by monthly instal- 
ments on the certificate of defts.* engineer at 
the rate of 90 per cent, of the value of the 
work actually executed, the remaining 10 
per cent, to be treated as a retention fund, & 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be a^ed upon, or, 
failing agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineei-s, & such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An originating summons 
having been taken out by pltfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 


to pltfiB. thereunder, the value of the work 
executed was to be ascertained bv adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for “ general contixigencies,** defts. 
moved for a stay of proceedings under the 
summons : — Held : tnere was a clear & 
definite contract between the parties that the 
matter in dispute should be referred to an 
arbitrator as oeing a person who possessed 
the necessary technical raowledge for dealing 
with the suDject-matter of the contract ; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
meaning of the expression* ** general con- 
Ungencies ** & a number of other expressions 
used in the contract ; the meaning of those 
expressions in an engineering contract would 
be perfectly familiar would present no 
difficulty to the engineer to whom the parties 
had agreed to refer the decision of their 
disputes i the case was not one which 
involved a simple question of law, & pltfs. 
had not discharged the onus of showing that 
the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
proceed. — Metropolitan Tunnel & Public 
Works v, London Electric By. Co., [1926] 
Ch. 371 ; 95 L. J. Ch. 246 ; 135 L. T. 35, 
C. A. 

379a. Matters in dispute including important con- 
stitutional question.] — Anqlo-Newpound- 
land Development Co. v, R., No. 316a, 
ante. 

380. Add, Annotation : — Consd. Smith v, Martin, 
[1925] 1 K. B. 715. 

383. Add, Annotation: — As to (1) Refd. Metro- 
politan Tunnel & Public Works v, L. Elec, 
Ry., [1926] Ch. 371. 


PART I, SECT. 10. SUB-SECT. 6,— C. 

361 1. Surveyor of one party.] — A 
contract provided that every dif?pnte 
which might arise between the parties 
touching the construction of the con- 
tract, or as to the rights or liabiUtios 
of '»lther party thereunder, shouid be 
referred to defts ’ surveyor, whose 
decision should be final : — Held : if 
questions would come before hliu for 
decision in which ho would be a neces- 
sary witness defts.’ surveyor would be 
disqualified from acting as arbitrator, 
but as. In the ciroumstanceH, he would 
not be a necessary witness, ho was not 
disqualified, although he had already 
expressed an opinion in favour of defts. 
— Hoog V. Belfast Corpn,, fl9l91 2 
I. R. 305.— IR. 

353 ii. .] — When a personal 

interest which may conflict with duty 
exists, an arhlt^'ator is disqualified ; 
& the Inference necessary to disqualify 
is more easily drawn by reason of the 
relationship between the arbitrator 
& one of the contracting parties. — 
Law V, City of Toronto (1920), 47 
O. L. R. 261 ; 18 O. W. N. 58.— CAN. 

PART I. SECT. 10. SUB-SECT. 6.—D. 

369 1. Ordy question one of law .] — 
Held: tho question should be deter- 
mined In the course of the action itself. 
— Graham v. PitoviOKNT Life As- 
surance Co., 11922] N. Z, L. R. 718.— 
N.Z. 

373 i. Qttestiona of 1/itn inter alia ,] — 
An agreement for the supply of electric 
energy by pitf. co. to deft. co. provided 
that the adjustment of all disputes 
should bo submitted to throe 
arbltratoi*. Disputes having arisen, 
there was an arbitration & on award. 


Further disputes subsequently arising, 
this action was brought to recover a 
sum of money alleged to be due under 
the agreement ; & deft. co. moved 
under Arbn. Act, 1927 (c. 97), s. 7, to 
stay proceedings ; — Held : as the 
questions which had to be determined 
were mixed questions of low & fact, 
the ct.’e discretion should be exercised 
by refusing the motion & allowing the 
action to proceed. — M. J. O’Brie.v, 
Ltd. V, Seaman Keni Co., 1 1928] 3 
D. L. R. 43 ; 62 O. L. R. 160.— CAN. 

373 11. .1 — Arbitrators are com- 

petent to determine points of law as 
well as questions of the construction 
of an agreement. It is erroneous to 
apply English decisions subsequent to 
the English Arbn. Act of 1 889, without 

J ualification, to oases of stay under the 
udian Arbn. Act, 1899. Tho orliiclples 
of decirions in England which, since 
the EngUsb Arbn. Act of 1889, 
make the cts. there reluctant to stay 
the suit where the main point in dispute 
is a question of law, because such a 
question must ultimately return by 
way of a case stated to the ct. for 
decision, should not be applied for 
refusing a stay under Indian Arbn. 
Act, 1899, 8. 19. — Ranke Gunok Coal 
Assoon., Ltd. v, Tata Iron & Steel 
Co.. Ltd. (1928). I. L. R. 63 Bom. 
271.— IND. 

873 111. .1 — DESLAURrEHN O. HlM- 

MELMAN SmPPINO Oo. (N- 8.), (1929) 2 
D. L. R. 360.— CAN, 


374111. .) — An Important- ques- 
tion 01 law being Involved, the ct. in 
tho exercise of its discretion, refused 
to stay the action. — Richardson v. 
Army, Navy & Gbkebal Assurance 
AasooN.. Ltd., [19243 2 I. R. 06. — IR, 


66 


374 iv. — .1 — Anglo -Persian Oil 
C o., Ltd. (Madras) v, Panchapakesa 
Aitak (1923), 1. L. R. 47 Mad. 164.— 

IND. 

fik. Fundamental questions of Jaw.] 
— On motion by defts, to stay tho pro- 
oeerllngs, & to refer the matterf in 
dispute to defts.’ surveyor : — Held : 
fundamentyal questions of law wore 
Involved which should be tried in on 
action. Motion refused. — Hooo v. 
Belfast Corpn., 11919] 2 I. R. 305. — 

m. 


PART 1. SECT. 10, SUB-SECT. 6.~E. 


876 Vi. .1 — In an action for specific 

performance of a contract, deft, applied 
for at^ay of proceedings under an arbn. 
clause ; — Field : the dispute going to 
the making of the contract was not 
within the arbn. clause, Si stay refused. 
— ^McIntosh v. Layfield, [1919) 1 
W. W. R. 690.— CAN. 


376 vil. . J — On a motion by 

defts. to stay prooeedlngs Sc to refer 
the matters in dispute to arbn. : — 
Held: the matters In dispute were 
outside the arbn. olause, Sc motion 
refused. — Hoao v. Belfast Corpn., 
[1919] 2 I. R. 305.— IR. 

388 I a. .) — The cts. should be 

reluctant to permit an appeal to them 
by one of the parties to an agreement 
to refer questions that may arise 
between them to a domestic forum 
rather than the ordinary ots., when the 
agreement is couched in wide terms. — 
Stokes -Stephens Oil Oo. v. Mo- 
Nauobt, [19181 2 W, W. R. 124.— 
CAN. 

388 1 b, .1— Johnson v. Hebbon 

Cabtagb Co., [19313 2 D. L. R. 900.— 
CAN. 
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891. Add, Annotation: — ^Refd. Metropolitan Tun- 
nel & Public Works v, L. Elec. By., [192C] 
Ch. 871. 

4p00. Add, Annotation : — ^Reld. Metropolitan Tun- 
nel & Public Works v, L, Elec. By., [1920] Oh. 
371. 

402a. Summons for discovery.] — A patty to a 
written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pltfs. in the action took out a summons for 
discovery. Deft, asked for discovery also, 
& an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action : — Held : he had taken a step in 
the proceedings within the Act of 1889, s. 4, 
& therefore was not entitled to a stay. — 
Parker, Gaines & Co. v. Turpin, [1918] 1 
K. B. 358 ; SI L. J. K. B. 357 ; 118 L. T. 
346; 62 Sol. Jo. 331, D. C. 

408a. Granting of Hat — Petition of right.]— 
Anglo-Newpoundland Development Co. 
V. B., No. 316a, ante. 

424. Add. Annotation : — ^Refd. Maclean v. Workers* 
Union, [1929] 1 Oh. 602. 

472. Add. Annotation : — Consd* Simbro Trading 
Co. V. Posograph (Parent) Corpn., [1929] 2 
K. B. 266. 

498. Add. Annotation : — Refd. Simbro Trading Co. 
V. Posograph (Parent) Corpn., [1929] 2 K. B. 
266. 

503* Add. Annotation : — Refd. Re Oogstad & New- 
Bum, [1921] 1 K. B. 87. 

523. Add. Annotation : — ^Apprvd. Simbro Trading 
Co. V. Posograph (Parent) Corpn., [1929] 
2 K. B. 266. 


523a. Appeal from refusal to revoke.] — An 

appeal from a judge at chambers refusing to 
revoke a submission to arbn. is in a matter 
of practice & procedure & therefore lies to 
the Ct. of Appeal & not to a Div. Ot. — 
Simbro Trading Co. v. Posograph (Parent) 
Corpn., [1929] 2 K. B. 266 ; 98 L. J. K. B. 
631 ; 141 L. T. 395 ; 73 Sol. Jo. 384, 0. A. 

548. Add. Annotation i — Refd. Woodrow v. 
Trawlers (White Sea & Grimsby), Ltd., 
[1930] 1 K. B. 176. 

665. After this case, following ** D. By Lunacy. — 
See case infra,** add as follows i — 

E. OtJter Cases, 

565a. Frustration of adventure — Charterparty con- 
taining arbitration clause.] — Besps. agreed 
to place their steamship at the disposal of 
applts. on Mar. I, 1917, & applts. agreed to 
employ her on specified terms lor ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt, before Mar. 1, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award : — Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction. — Hirji Mulji v. Cheong 
Yue S.S. Co., [1926] A. C. 497 ; 95 L. J. P. 0. 
121 ; 134 L. T. 737 ; 42 T. L. B. 359 ; 31 
Com. Cas. 199 ; 17 Asp. M. L. 0. 8, P. C. 

AnmiaJtion : — Distd. De la Garde v. Worsnop (1927), 90 L. J. 

Ch. 416. 


Part II. — The Arbitrators and Umpire. 

B. Under Arbitration Aci, 18S9 (c. 4:9), s. 5. original partner could, by will or codicil. 

^ nominate a qualified person as a new general 

626a. Who may apply — Only party to submission.] partner ; that the admission to the partner- 

— deed of partnership provided that each ship was to be subject to the consent, not to 


PART I. SECT. 10, SUB-SECT. 7. 

si. After appearance,] — An applioa 
Mon must be made after appearance. 
& where appearanoo is not requi^te 
the appUciation may bo made at any 
time Dofore taking any other step in 
the pt'oceediugs. — Harrison, etc. v. 
Orbspin, 11921) V. L. 11. 643.— AUS. 

ai. .) — The application for a 

stay is too late If maide after delivery 
of the defence. — B rand v. National 
Life Assurance Co. of Canada, 
[1018] 3 W. W. R. 858.— CAN. 

fl. .] — An application for stay 

of proooodinjfs before deft, has filed 
his written statement or taken any 
other step in the suit does not con- 
Btitute taking a step in the pro- 
oeedlngs witliln Arbn. Act. s. 19. so 
as to operate as a bar. — J otlall & Co. 
V. Gopiram Bhotioa (1920), 1. L. B. 
47 Calc. 611.— IND. 

896 J. Security for costs.] — Dofts. 
were held to be precluded from moving 
for an order staying proceedings in an 
action, by having previously issued & 
served an order for security for costs. — 
Hkistkin & Sons v. Polson Iron 
Works, Ltd., 11920] 46 0. L. R. 285.— 
CAN. 

398 i. Summons for directions,]--- 
If a party on a summons for dirootions 
takes obieotlou, this is a ** step in the 
action *• Si prevents him applying for 


a stay of the action, although ho may 
say at the time he intends to applj 
for a stay. — Buckle r v. Queen In 
SUKANCE Co., [1923] 3 D. L. R. 16b.— 

CAN. 

sra. Apj)licaiion for adjournment .] — 
Held : the mere application for an 
adjoummeui of the summons was not 
a “ step in the proceedings ” sufficient 
In Itself to disentitle the lessors to 
apply to have the matters In dispute 
referred* to arbn. — O^Shaughnessy r. 
Quick Service Stations, Ltd,, [1928J 
V. L. R. 405 ; 49 A. L. T. 279.— AUS. 

PART I. SECT, 11. 

417 iii. ,] — The ct. has no 

jinisdiction to restrain a deft, from 
beginning arbn. proceedings outside 
the ogreement to refer, however futile 
& annoying they may be. — R amdab 
Khatan & Co. V. Atlas Mills Co. 
(1930), I. L. R. 55 Bom. G59.— IND. 

424 vUl. For ** Bellor Young or 
Farrell v. Arnott ” read Bell 
OR Young or Farrell v, Arnott." 

PART I. SECT. 12, SUB-SECT, 1. 

429 ii. For " 6 I. 0. L. R. 504," read 
" I. R. 6 0. L. 504." 

PART 1. SECT. 12. SUB-SECT. 2. 

441 i. Powers db duty of court .] — ^An 
arbn. os to the value of property 


became abortive because of the failure 
of the pemons appointed to act as 
arbitrators to agree : — Held : it was 
the duty of the ct, in working out a 
contract which provided for such 
arbn. to receive evidence of such value 
& to decide the question. — Calgary 
City v. Blow, [1925] 3 D. L. R. 1105 ; 
1925] 3 W. W. R. 225.— CAN. 

sn. Award set aside — Agreemeni to 
refer not exhausted,] — An arbn., ending 
in an award which is set aside as being 
invalid, is an abortive arbn., & the 
agreement to refer is not exhausted 
thereby. — R ikhab Kumar r. Trivedi 
& Co. (1929). 1. L. R. 61 AU. 874.— IND. 

PART 1. SECT. 13, SUB-SECT. 1.— B. 

494 ii. Submission by Crown in 

right of Dominion.] — Ontario Arbn. 
Act, s. 5, making a submission to arbn. 
irrevocable except by leave of the ct., 
does not apply to a submission by the 
Crown in right of the Dominion. — 
GAurniER V. R. (1916), 56 S. C. R. 
176 ; 40 D. L. R. 353.— CAN. 


PART II. SECT. 1, SUB-SECT. 1. 

679 X a. .1 — Find v. South 

African Railways & Harbours 
(1927), 48 N. L. R. 309.— S. AF, 


679 xil a. . 1 — Swanson v. 

Board of Land & works, [1928) 
V. L. R, 283 : 49 A. L. T. 217 ; [1928] 
Argus L. B. 186.— AUS, 


J.S. 
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bo unreasonably withh^d, of the general 
partners; & that a general partner or the 
qualified nominee, if of opinion that the 
consent to admission had b^n unreasonably 
withheld, could require the matter to be 
referred to arbn. An oririnal partner 
nominated by will F., a qualified person, as 
a new general partner. After the death of 
the nominator the general partners refused 
to admit F. into the partnership. F. made 
an application under Arbn. Act, 1889, s. 5, 
asking that some fit & proper person might 
be appointed to act as arbitrator: — Held: 
only a party to the submission could make 
an application under sect. 5, & F. was not 
such a paity. — Be Franklin & Swathlino*s 
Arbitration, [1929] 1 Ob. 238 ; 98 L. J. Oh. 
101 ; 140 L. T. 403. 


627. After this case insert, ** See^ now. Administra- 
tion of Justice Act, 1920 (c. 81), s. 16.** 

629. Add. Annotation : — Ae to (3) DIstd. Re 
Bjornstad A; Ouse Shipping Co«, [1924] 2 
K. B. 673. 

629a. Discretion of court to refuse to appoint 
except upon terms.] — On an application 
under the Act of 1889, s. 6, to appoint an 
arbitrator the ct. has a discretion & may 
in a proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes Sc differences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act. Disputes having arisen 
the foreign firm duly (jave notice to the British 
shipbuilders to appoint an arbitrator, Sc, on 
their refusal to do so, applied to the ct. under 
sect. 5 of the Act to appoint an arbitrator ; — 
Held : in the case of an application for arbn. 
by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application. Sc in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 


security for the costs of the proceedings, to 
the granting of the application. — Be Bjobn- 
STAD & OersB Shipping Co., [1924] 2 K, B. 
673 ; notn. Bjornstad c. Ousb Bhipping 
Oo., 93 L. J. K. B. 977 ; 131 U T. 063 ; 40 
T. L. B. 080 ; 68 Sol. Jo. 764 ; 30 Com. Oas. 
14, 0. A. 

630. Add. Annoiationa : — As ia (1) FoUd. Bichard- 
sons Sc Bradley v. Bernhard, [1926] 2 K. B. 
121. Expld. Simbro Trading Co. v. Poso- 
graph (Parent) Oorpn., [1929] 2 K. B. 266. 

630a. .J — ^A contract for the sale 

of goods was entered into between B., the 
seller, Sc B., who, so far as appeared from the 
contract, were the buyexs. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & R., who said they had merely acted 
as agents for that fiirm, claimed to have the 
dispute as to the quality of the goods sub- 
mitted to arbn. B., wbOe willing to go to 
arbn. as between himself Sc R., refused to 
assent to an arbn. to which the foreign firm 
were parties, maintaining that he had sold 
to B. as principals. B. Sc the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
8. 6 i — Held : it being in dispute whether 
there was a submission between B. on the 
one hand & R. Sc the foreign firm on the 
other, there was no “ matter ’* pending in 
the High Ct. as between those parties ; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice Sc procedure within R. 8. C. 
Ord. 64, r. 23, Sc, consequently, it lay not to 
the Ct. of Appeal, but to the Div. Ct. — 
Richardsons Sc Bradley Sc Co. v. Bern 
HARD, [1926] 2 K. B. 121 ; 94 L. J. K. B. 
691 ; 133 L. T. 234, D. 0. 

696. Add. AnnoMion : — Retd. Paterson v. Ai‘dros- 
san Harbour Oo. (1926), 19 B. W. O. 0. 621. 

704. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


679 xxvii. .J — Simb ». Seller 

(P. E. I.), [19271 2 D. L. K. 61.--CAN. 


PART II. SECT. 1, SUB-SECT. 2.— A. 

n. Add as follows : — Revsd. suh nom. 
Inverness Rt. & Goal Co, «. McIsaao 
(1905). 37 S. C. R. 134 — CAN. 

o 1. Objection to — Whether main- 

tainc^U.] — Where an agreement with 
an Incoi^rated elnb provides that it 
shall be compensated for damage from 
the acts which the afirreement anthorises 
the other party to perform, it ia not 
open to such party to object that 
notice of the appointment, in punmanoe 
of the agreement, of the olub^a arbitra- 
tor l8 not properly ^ne<L — Re Winni- 
FBO Golp Club v. HuTcmNoe (Man.). 
[192C1 4 D. L, R. 1188; 11926] 3 
W. W. R. 443.— CAN. 


PART n. SECT. 1, SUB-SECT. 2.— B. 

y iL .] — A motion to ap- 
point an arbitrator under s. 8 of the 
above Act on the refusal of the muni- 
cipality to appoint Its arbitrator, 
refused on the ground of luck of juris- 
diction. — Gold v. South Vancouver, 
11918) 8 W. W. R. 585.— CAN. 

See, aUo, Vol. II., p. 409, case n. 

PART 11. SECT. 1, SUB-SECT. 4. 

618 i. Time for appointment.) 
Stnod ok Huron v. Pbboitson (1924), 
56 O. L. R. 161.— CAN. 


in. Three namee maoested in notice 
to arbitrate — Effect.) — Begley v. 
Irvine, [1930] 3 D. L. 11. 672.— CAN. 

PART 11. SECT. 1, SUB-SECT. 6. 
to. Oriffinal nominee incapable of 
acting ,) — A party to an arbn. has power 
to appoint another arbitrator in place 
of a first who hw rendered himself 
incapable of acting — He Weilrr 
Brothers & Orry of victoria Cokfn. 
(1917), 24 B. C. R. 148.— CAN. 


PART II. SECT. 1. SUB-SEOT. 6.— C. 

d (p. 408) f. Vancouver Irwcrpora- 

tion .icf.l— S pencer r. Citt of Van- 
couver <1922), 68 D. L. R. 747 ; 30 
B. C. R. 882 ; U922J 1 W. W. R. 779.— 

CAN. 

dfp. 408)ii, Costs of appUear 

lion .) — Supreme Ct. judge In appoint- 
ing an arbitrator is acting as persona 
iesignata. Sc has no jurisdiction under 
s. 133 (0) of the above Act to award 
costs . — yiATTK V. VaKC50UVBB (OITY), 
119171 2 W. W. K. 63.— CAN. 

n 1. ^,1 — Bui.aBR t>. Home 

Insurance Oo.. 11927) 2 D. L. R. 685 ; 
[1927] 2 W. W. R. 456; 38 B. C. R. 
270; revad. [19291 1 D.L.R. 47 ; [1928] 
8. C. R. 436.— CAN. 

^ ® h — :r Harhf declining to appoint — 
Counett, 1910, arts. 90, 
99, 129.1— South British Inburanoe 
O o., Ltd. v. Gauoi Brothers 8c Co., 

68 


[1928] A. O, 352; 97 L, J. P, C. 101 : 
139 L. T. 362. P. O.— EGYPT. 

tp. Arbitrator incapable of acting^ 
Remootd of residence to United Stales 
of America — Arbitration Act, 1909.} — 
Where an arbitrator had removed his 
residence to BuiTalo, N.Y., Sc was not 
expected to return ; — Held : the ap- 

f iolntmeut of a new arbitrator was 
ustifled as the first was ** inoapable 
of acting within s. 7 of the above Act. 
— Re MoN AUGHT & Stokes-Stephbnb 
Oil Co. (No. 2). [1918] 3 W. W. R. 337 ; 
43 D. L. R. 7.— CAN, 


«a. Appointment on di8aol%ttion of com- 
nmy — FaUvre of eompanv to apmnL] 
-He Mersey Hydraulic Co, (N. S.), 


PART IL SECT. 5, SUB-SEOT. 1. 
sr. Arbitrator a barrister ,} — School 
D isTRicrr St. Boniface v. Maodoeald, 
[19271 2. D. L. R. 735.— CAN. 


PART 11. SECT. 6, SUB-SECT. 4. 
ft. Action for return of excess paid 
--^Payment by one chsgue to arbitrators 
joints — Form of Judgment .) — The judg- 
ment should be against each deft, for 
the sum received by him In excess of 
the amount to which he was entitled,— 
Canadian Northern Rt. Oo* 

: U9131 2 W. W. R. 1966 ; 11 

Saak, l: B. 882 ; 42 D. L. E. 772,— 
CAN. 
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781. AM. Atmoiafion : — Reid. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 

798. Add. Annotation : — Refd. Wisbech R. 0. v. 
Ward (1927), 138 L. T. 308. 


794. Add. Annotaiiona : — As to (1 ) Consd. Wisbech 
R. D. C. V. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, (19191 1 K. B. 463. As 
io (2) FoUd. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


Part III.— The 

816a. Act of 1889, s. 2, Sched. I. (f)— Against 

Crown — ** Subject to any legal objection.*’] — 

(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Clontroller on behalf of His Majesty 
A another party, the arbitrators or umpire 
have no jurisdiction under Sched. 1 ( / ), in- 
corporate in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched. I (/ ), incorporated 
in sect. 2 of the above Act, the words “ subject 
bo any legal objection ’* apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
etc., within their possession or power, but 
also the provision that the parties shall “ do 
all other things which • . . the arbitrators or 
umpire may recfuire.” — Re Soci«5:Tiij Lbs 
AffriSteuks RfSjuNis & Shipping Con- 
TROUJm, [1921 ] 3 K. B. 1 ; mib nom. 

Les Afpb^:teuiis Rjijunis v. Shipping Con- 
troller, 90 L. J. K. B. 812 ; 124 L. T. 727 ; 

37 T. L. R. 460, D. C. 

AfmoiiUion : — As to (2) fi^d. Knrsell v Timber Operators & 
Contractors, (19231 2 K. B. 202. 

Discovery against the Crown generally, see 
Di8CX)VBRY, Vol. XVIIL, p, 00. 

817. Add. Annotations: — Consd. Soc. Les Affr^- 

teurs R^unis A Shipping Controller, [1921] 

3 K. B. 1 ; Eursell v. Timber Operators & 
Contractors, [1923] 2 K. B, 202. 

817a. Power of arbitrator to order — Refer- 

ence by consent out of court.] — In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 ( / ) of the Act. — Kitrseli. v. Timber 
Operators A Contractors, Ltd., [1923] 

2 K. B. 202 ; 92 L. J. K. B. 607 ; 129 L. T. 

21 ; 87 J. P. 79 ; 39 T. L. R. 419 ; 07 Sol. Jo. 

667 ; 28 Com. Cas. 870. D. 0. 

886. Add. Annofaiion : — Refd. Ricketts v. Gurney 
(1819), 7 Price, 699. 

886a. .] — On an application to ttie Ct. 

of Bxch. on the same facts as set out in 
No. 830: — Held: the party was privileged 
during the journey, including his stay at 


Hearing. 

CJlifton, on the ground of the deviation being 
for a necessary purpose, &; the delay no more 
than reasonable for the accomplishment of 
it. — Ricketts v. Gurney (1819), 7 Price, 
699 ; 1 Chit. 682 ; 146 E. R. 1106. 

Ajinotatifm. Spencer v. Newton (1837), 1 Nev. & 

P. K. B. 818. 

835. Add. Annotations : — Refd. A.-G. for Manitoba 
V. Kelly, [1922] 1 A. C. 268; Kelaut^tn 
Government v. Duff Development Co., [1923] 
A. C. 395. 

836. Add. Annotation : — Consd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

840. Add. Annotation : — Refd. R. v. Sullivan, 
[1023] 1 K. B. 47; R. r. Harris, [1927] 2 
K. B. 587 

841a. Whether entitled to act as advocate for party 
appointing him.] — An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not jiistiOed in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially. — Uofp 
V. British A French Chemical Manufac- 
turing Co. A Gibson. [1918] 2 K. B. 677 ; 
87L.J. K.B. 996 ; n9L.T.436; 34T.L.Ry. 
485 ; 62 Sol. Jo. 620, C. A. 

841b* .] — French Government v. Tsuru- 

SHIMA Maru (Owners), No. 1022a, post. 

862. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

874. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

888a. Agreement to dispense with 

notice.] — French Government v. Tsdru- 
suiMA Maru (Owners), No. 1022a, post. 

905a. Award sent back for amendment.] — 

Where an award is sent back to the arbi- 
trator to be amended, he is not bound to give 
the parties notice to attend him thereon. — 
Howett V. Clements, Ci..emp:nts v. Howett 
(1845). 1 C. B. 128 ; 135 E. R. 485 ; preinous 
proceedings (1844), 7 Man. A G. 1044. 

Annotation : — Consd. Davies v. Pratt (1855), 17 C. B. 183. 

906. Add. Annotations: — As io (1) Apprvd. A 
FoUd. Oppenheim v. Mahomed Haneef, 
1922] 1 A. C, 482. Refd. Scrimaglio v. 

Thornett A Pehr (1924), 131 L. T. 174. 


PART II. SECT. 7. 

t (p. 481) L Right of court io 

stay an applioatioo to 

stay a suit Instituted in respect of a 
dispute wbicb was previously referred 
to the arbu. of two gentlemen chosen 
by both parties, but one of whom 
refused to act. It waa hold by the 
original ot. that the ct. bad no power 
to appoint an arbitrator in place of 
the artdtrator who refused & staying 
the anlt would lead the parties to an 
Infruotuouft arbn, : — Heia : the ct. 
had auob power, but the application 
for stay anould be dlmniaaed on the 
morita of theoaae.— G sksiul Eubotiuo 


Trading Co. v. Sirmans (India), Ltd. 
(1928), 1. L. R. 66 Calo. 848.— WD. 

PART III. SECT. 2, SUB-SECT. 1. 

885 vl, — .) — In a mercantile 
reference to arbn., it is an implied term 
of the contract that the arbitrators 
must decide the dispute according to 
the existing law of contract, & that 
every defence which would have been 
open in a ot. of law. Including limitation, 
can be raised, uniess that defence has 
been excluded by agreement of the 
parties. — HAMDurr lUuKisaENDASs v. 
E. D. Sassoon A Co. (1929), I. L. R. 
66 Calo. 1048.— Ufa 


PART III. SECT. 2. SUB-SECT, 2. 

1 1. .J— Kr Smith A Plvmpton 

(Townshif) (1886), 12 O. K. 20. — CAN. 

PART HI. SECT. 2. SUB-SECT. 4, 

S88 Hi. There Is no 

statutory rule that If an arbitrator pro- 
ceeds er parte without giving notice oi 
bis intonlion to proceed in that man- 
ner, the award made by him must be 
set aside. — Udaicha-vd Panna Lall 
e. Debibux Jbwanram (1920), 1. L. R. 
47 Calo. 961.— IND. 
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Ab io (2) Apprvd, & FoUd. Oppenheim v. 
Mahomed Haneef, [1922] 1 A. 0. 482. Retd. 
Scrima^llo v. Thomett & Fehr (1924), 131 
L. T. 174. 

989. Add. Aniiofalion Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), §S T. L, B. 084. 

941. Add. Amiolation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922). 38 T. L. B. 684. 

943. Add. Annointion : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. B. 684. 

949a. .1 — An arbitrator appointed under 

Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of {inier alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice tliat he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold oil & warned 
the parties that if it was not supplied 
promptly he would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
go to the farms on a specified date “ to value 
the hay & straw & to receive an account of 
the hay & straw removed.” The tenant not 
having such an account ready & thinking that I 
the only question to be dealt with was a j 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay & straw 
removed. Immediately afterwards he closed 
the hearing & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
h«id not been tendered by either party, was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtuw^s, but purported to 
reserve power to deal with them, if required ; 

— Held : the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tcmant. — 
He O’Conor & Wuitlaw’s Arbitration 
(1919), 88 L. J. K. B. 1242, C. A. 


Digest Supplement. 

B4gb. .] — In am axbm. between aellers & buyer 

arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it aside : — Held : the awaixi must be set 
aside, as the arbitrators had acted im-, 
properly in hearing the evidence on behalf 
of one party in the absence of the other. — 
Bamsdkn (W.) & Co. V. Jacobs, [1922] 1 
K. B. 640 ; 91 L. J. K. B. '432 ; 126 L. T. 
409 ; 26 C!om. Cas. 287, D. 0. 

949 c, Evidence Immaterial.] — It is inis- 

conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. It makes 
no difference that the arbitrators could not 
properly have made anv other award than 
that which thev did make, & it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct. 
cannot inquire to what extent their minds 
were affected by such evidence. — Royal 
C 03d:MTSSION ON SUGAR SUPPLY V. KwIK- 
Hoo-Tong Trading Society (1922), 38 
T. L. R. 684, D. 0. ; 8tU>se(itteni proceedings^ 
sub nom. Kwtk-Hoo-Tong Trading Society 
V. Royal Commission on Sugar Supply 
(1923), 129 L. T. 500. 

952. Add. Annotaiioyi : — Refd. Royal Commission 
on Sugar Supply v. Kwik Hoo-Tong Trading 
Soc, (1922), 38 T. L. R. 684. 

956. Add. Annofaiion : — Refd. Royal CJommission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

956. Add. Annofatimi : — Refd. Royal C/ommission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T, L. R. 684. 

960. Add. Armoiaiion : — Refd. Royal Commission 
on Sugar Suppiv r, Kwik-Hoo-Tong Trading 
Soc. (1922), 38 t. L. R. 084 ; Mercer v. Reid 
(1931), 47 T. L. R. 574. 

962a. Small reduction of amount payable- 
— Award upheld.] — Mebcer v. Reid (1931), 
47 T. L. K. 574 ; 75 Sol. Jo. 589, D. C. ; 
afSd., 48 T. L. B. 33, C. A. 


PART III, SECT. 2, SUB-SECT. 8.~A. 

f j. — An arbitrator can- 

declde the case euboiitted to him 
on hi0 own knowledge & without 
taking evidence, unieen the terms of tbo 
reference especially permit him to do 
so. — L achmi Nabain f>. Shbonatu 
PONDE (1919), 1. L. R. 42 All. 186.— 
IND. 

p I, ,] — ijj an agricultural 

reference when the general question 
submitted was a matter depending 
upon opinion : — We/d ; the overnman, 
himself a farmer dr skilled valuer, was 
able to form a just & consoicotions 
opinion without the necessity of hear- 
ing evidence. — FLKTcniEH t Pobekt* 
SON (1919), 56 Sc. L. R. 305 ; (1919) 
1 S. L. T. 200.— SCOT. 


PART III. SECT. 2, SUB-SECT. 8.— B. 

938 V. -All award was set 

aside for the taking of evidence by the 


arbitrator In the absence of the other 
arbitrators & of one of the parties, — 
Re Snider & Miller's Arbitration, 
(1924) 4 D. L. 11. 313; 8 W. W. R. 
226.— CAN. 

038 vi. .} — One of the parties 

to an arbn, sought reduction of the 
arbiter's award on the ground that 
the arbiter had examined witnesses 
without that party b«dng present or 
being represented : — Held : as the 
arbiter bad decided the question In 
that party’s favour, he had suffered 
no injustice, & reduction refused.—* 
Black v. Williamh & Co. (Wi«haw), 
Ltd., 11924] 8. C. (H. L.) 22.— SCOT. 

838 vii. .1 — An arbitrator heard 

evidence from one party In the absence 
of bis opponent, & also took evidence 
In the absence of both partlcss. The 
award was conseqaently set aside by 
the ot.— BtTRNB V. Bubne (1922), 4.3 
N. L. R. 461.— 9. AF. 

70 


988 viii. Hg umpire.] — Arbitra- 

tors having differed, the matter was 
submitted to an umpire, who made 
Inquiries In the absence of deft,, but 
denied that he bad rc^cordod any evi- 
dence at the time : — Held : in making 
those inquiries the umpire was guilty 
of misconduct. — A bdul Haaiid e Mu 
n.vMMAT> Aj^al (1927), I. L. R. 8 
Lah. 329.— IND. 


959 V. . 1 — An award w^as sot 

aside because, In considering tlie same 
after the hearing, an arbitrator. In the 
at»Hcnce of & without notice to the 
parties, interviewed & got information 
from one who had been a witness on 
tbe hearing.— /?« Yukon Gold Oo. 
& Moreao? fl921] 1 W. W. R. 760 ; 
67 D. L. R. 229.— CAN 

959 yj, .] — Where the arbitrator 

bad taken evidence In the absence of 
both parties /ieW ; the award 
should be set aaldo.— Burns v. Bubnx 
(1922), 43 N. h. R. 461.— «. AF. 
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968t Add* Annotation : — Refd. Mercer v. Held 
(1931), 47 T. L. R. 674. 

964. Add, Annotation : — Hefd. Royal Oommission 
on Sugar Supply v, Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

969. Add, Annotation : — Folld. Caven v, Canadian 
Ry. (1925), 133 L. T. 774. 

1000. Add. Annotation : — -Refd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 

1022a. -.] — In commercial arbns. 

the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence & arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
ground of misconduct by the umpire t — 
Held : there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn, proceedings primd facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
the only way in which the rule can be 
departed from is by agreement, & the ct. 
would give effect to their agreement (Atkin, 
L..].). — French Governjient v. Tsuru- 
SHiMA Maru (Owners) (1921), 37 T. L. R. 
901, C. A. 

Annotation: — Refd. Bourgeois r, Woddoll, [1924J 1 K. B. 

539. 

1028a. Right to call arbitrator as witness.] — A 
dispute arose between the buyer & sellers of 
a quantity of meat as to its quality. Tlie 
buyer sent K. to inspect & report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as his j 
arbitrator. The arbitrators having failed | 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. a» a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on the general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. proceedings : — Held : as 
it was a cominerciaJ arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwitlistanding that he bad acted 
08 arbitrator. — Bourgeois v. Wed debt. & 
Co., [1924] I K. B. 539 ; 93 L, J. K, B. 232 ; 
130 L. T. 635 ; 40 T. Jj. R. 261 ; 08 Sol. Jo. 
421 ; 29 CJom. Cas. 162 ; 88 J. P. Jo. 25, D. C. 


Sub-sect. 1 (p. 466 ). — Statement op Special 
Case during Reference. 

Arbitration Act, 1889, s. 19, is now replaced 
by S.C.J. (Consolidation) Act, 1925 (c. 49), 
s. 94. 

1034. Add. Annotation : — Refd. Ee Oogstad &i 
Newsum, [1921] 1 K. B. 87. 

1035. Add, Annotation : — Refd. Czamikow v, Roth, 
Schmidt (1922), 127 L. T. 824. 

1036. Add AnnoicUion : — Refd. Czamikow v. Roth, 
Schmidt (1922), 127 L. T. 824, 

1036a. .1 -A contract for the sale 

of sugar provided tliat the contract was 
subject to the rules of the Refined Sugar 
Asspen. The rules required that all members 
of the ossocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn. ; & by r. 19 : “ Neither buyer, seller, 
trustee in bkpey., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.’* A dispute between the buyers & 
sellers was referred to the arbn. of the 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1 889, s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct, for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
&; made their award without giving the buyers 
an opportunity of applying to the ct. for an 
ordpr. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing : — Held : r. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, & the award must 
be set aside. — Ozarnikow v. Roth, Schmidt 
& Co., [1922] 2 K. B. 478 ; 92 L. J. K. B. 81 ; 
127 L. T. 824 ; 38 T. L. R. 797 ; 28 Com. 
Cas. 29, C. A. 

1037. Add. Annotations : — Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 161 ; Czamikow 
V. Roth, Schmidt, [1922] 2 K. B. 478. 

1039a. Well-defined question of law must be 

formulated.] — An arbitrator should not state 
a special case except upon some well-defined 


PART III. SECT. 2, SUB-SECT. 8.— C. 

968 X. S . P . Latham r. Foster’s 
AUSTRAI.1AN FTBRES, LTP., 

V. L. R. 427.— AUS. 

PART III. SECT. 2, SUB-SECT. 8.— D. 

9T6 V. fVaivrr. ] — The award 

In qneatlon herein was also objocsted tn 
on the ground that the nrhltrator^* 
permitted export tostimony to be given 
on behalf of one of the parties by more 
than three exT»ert vidtiiesses, contrary 
Manitoba Evidence Act, 8. 7 : — 
Held : it was not shown that more 
than throe witnesses called by said 
party were experts ; & even If more 
than three of them wore exports, the 


other party by fulling to object to their 
evidence at the bearing & by himself 
calling more than three experts had 
waived the right to raise the objection, 
— Pc Winnipeg Golf Club & Huren- 
INOS. 1192R1 3 D. L. R. 522 ; 11928] 
2 W. W. R. 224 ; 37 Man. L. R. 341.— 
CAN. 

PART III. SECT. 8, SIJB-SECT. 1. 

1084 V. Arftiiralion Act, R. S. f),, 

1914 (r. 65>.l — A case i ‘ay be stated 
by the arbitrator# under s. 29 of the 
above Aot . — Re Toronto General 
Trusts Corpn. & MoOonkey (1918), 
41 O. L. R. 314 ; 13 O. W. N. 281.— 
CAN. 

1034 V i .J— An arbitrator Is not 

71 


functvs officio until his award lias boon 
actually made and the power given him 
and the ct, under said sect. 15 of Arbn. 
Act, 11. S. A. 1922, to state a case for 
the opinion of the ct. may be exercised 
" at any stage of the proceedings,” 
i.e, at any stage before the proceedings 
have come to an end by a oomijlotod 
award . — Re JAMiF.aoN Construotton 
Co„ Ltd., & Edmonton Crrv, [1930] 
3 W. W. R. 23 ; 4 D. L. R. 58.— CAN. 


m !. .J — A case stated by arbi- 
trators. under Arbn Act, R. S. O., 
1914 (c. 66), 8. 22, for the determination 
of the oL, Is now to be beanl by a judge 
in the Weekly Ct.— 12e MoOonket’s 
Arbitration (1918), 42 O. L. R. 380 ; 
14 O. W. N. 31 ; 43 D. L. B. 732.— CAN. 
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qti«) 6 tion 0 of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It Is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ot. on any questions of law 
involved. — WfLUAMSt). iVlAKissauLAN FBjkRBS 
(1923), 29 Com. Cas. 42, 0. A. 

1047« Add, AnnotcUion : — Refd. Osukrnikow v. Both, 
Schmidt (1922), 127 L. T. 824. 

1049* Add, CiUUion appecU, [1914] 1 Oh. 

300, C. A. 

105ia. Application to stay proceedings — 

Until security for costs given.] — The Govt, of 
an independent State made with a co. a 
contract containing an arbn. clause. An 
arbn. took place & was divided into two 
arts, the first being as to whether the Govt, 
ad committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co, & the 
Govt, was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, & when the evidence had been 
closed the Govt, asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused to do so. The Govt 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 
& thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
U) had paid the costs which it had been 
ordered to pay, & (2) had given security to 
answer the costs of the matter A of the 
arbn. : — Held : so far as concerned the 
summons for a case to be stated the Govt, 
was in the position of a pltf., A it could not 
rely on its foreign sovereignty, A being out 
of the jurisdiction must give security for the 
costs of the siunmons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons. — Duff 
Development Co., Ltd. v. Kelantan 
Government (1925), 41 T, L. R. 375 ; sub 
nom. Re Duff Development Co., L/td. A 
Kelantan Government, (19 S. Jo. 491. 

1052. Add. Annotation : — ^N.F. Simbro Trading Co. 
V, Posograph (Parent) Oorpn., [1929] 2 K. B. 
266. 

1053. Add, Annotations : — ^Consd. Duff Develop- 
ment Co. V, Kelantan Government (1925). 
41 T. L. R. 375. Refd. Northwood r. L. C. C. 
(1927), 137 L. T. 49. 

1054. Add. Annoiafion : — Refd. Cogstad v. New* 
sum, [1921 ] 2 A. C. 628. 

1055. Add, Annotations : — As to (1 ) Consd* Cogstad 
V. Newsuro, [1921] 2 A. C. 528. As to (2) 
Refd. Cogstad v. Newsum, [1921 j 2 A. 0. 528. 


1058a. -.3~A special case 

stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, A no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case ; but if he makes bis award 
finally, A retains no further jurisdiction In 
the reference, the case is stated under sect. 7 
A an appeal lies from the decision of the ot. 

By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors A, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ot. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, A assessed damages for 
the breach. The award concluded with 
these words : “ The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterparty A the facts stated 
by me the decisions at which 1 have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars 1 desire that the award may be 
referred back to me for reanseseinent of the 
damages due in accordance with the decision 
of the ct.’* : — Held : this 'was not a final 
award ; the case was, therefore, stated under 
sect. 19 A no appeal lay to the Ct. of Appeal. 
— Coostad (C. T.) a Oo. t7. Newsum (H.), 
Sons A Co., [1921] 2 A. 0. 628 90 L. J. K. B. 

1293 ; 85 J. P. 253 j 37 T. L. R. 995 ; 19 

L. G. R. 581 ; 27 Com. Cas. 11 ; sub nom. 
Re Cogstad (O. T.) A Co. A Newsum (H.), 
Sons A Co., Ltd., 126 L. T. 66 ; 16 Asp. 

M. L. C. 369, H. L. ; affg, 8. C. stib nom. He 
Cogstad A Oo. A Newsum, Sons A Co., 
[1921 ] 1 K. B. 87, 0 A. ; previo^M proceedings, 
sub nom. Lord (Owners) v, Newsum, Sons 
A Co., Ltd., [1920] 1 K. B. 846. . 

Annotation : — Expld. A Diitd. Larrinaro v. Soo, Pranoo- 
Amerioalne dee Phosphatee da Medulla (1922), 02 
L. J. K. B. 45. 

1059. Add. Annotations : — Consd. Re Wulff A 
Dreyfus (1917), 117 L. T. 583; Re Cogstad 
A Newsum, [1921] 1 K. B. 87; A.-G. for 
Manitoba v, Kelly, [1922] 1 A. C. 268; 
Kelantan Govern»nent v. Duff Development 
Co., [1923] A. O. 396. Refd. Re Olympia 
Oil A Cake Co. A MacAndrew Moreland, 
[1918] 2 K. B. 771 ; Re Parsons A Brixham 
FiRhing Smack Insce. Soc. (1918). 62 Sol. Jo. 
384 ; \Ve8tacott v. Hahn, [1918] 1 K. B. 
495 ; Champ^y Bhara v, .TIvraj Balloo 
Spinning A Weaving Co., [1923) A. C. 480; 
Northwood v L C. C. (1927), 137 L T 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 


1056. Add. Annotations: — Consd. Northwood v, 
L. C. Q (1927), 137 L. T. 49. Refd. Manbre 
Saccharine Co. v. Com Products Co., [1919] 
1 K. B. 198; Cogstad v, Newsum, [1921] 2 
A. C. 628 ; Duff Development Oo. v. Kelantan 
Government (1926), 41 T. L. R. 376. 

1057. Add. Annotations : — Consd. Cogstad v. New- 
sum, [1921] 2 A. C. 628. Refd. Larrinaga 
V. Soc. Franco- Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 


96 L. J. K. B. 690. 

1067. Add. Annotation: — As to (1) Refd. Lar- 
rinaga V. Soc. Franco-Americaine des Phoa- 
phatee de Medulla (1922), 92 L. J. K. B 46. 

1067a. Finality — Request to court to vary if award 
wrong In law.] — Disputes which had arisen 
under a chart^arty were referred to arbn^ 
A the arbitrator made his award in the form 
cd a special case in which, after setting out 
the facts, A holding that the owners had 


1069 I. -- — — — Where erroneous of law arising in the oonne of the A r ef e rred back to the arbitrators as 

otrord w ectoNiw.)-- Although an arbn. proceedings, yet the awM^d being baaed on an error of law apparent 
app^i c^not be bronght upon an expressed to be based upon such upon the faoe of the award. — Be 

opinion of the ct. ^ven to arbltratora. opinion A incorporating same, it the Brbobin A DBAPsar iMPOBTtNO CO., 

who have oonenlted the ct. on a point opinion is erroneons, may bo set aside Lrn., [1928] N, 2L L* lU 941«— 41.^ 
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ooxnxnitt6d a> breach of the oharterparty» he 
made an award in favour of the charterers & 
assessed the damages & costa payable by the 
owners to the charterers. The caee pro- 
ceeded as follows : ** The question for the 
opinion ot the ct. is whether upon the facts 
aa stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then I request that the ct. shall vary my 
award as in their discretion they may think 
fit, both as to the damages & as to the costs 
. « . except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference & the costs of my award shaU 
stand ** s — Held : the award was a complete 
& final award under sect. 7 of the Act of 
1889 . — Lahrinaqa & Co. v, Sooibtb Pranco- 

AMBBICAIITB DBS PHOSPHATES DB MeDUUJL 
(1922), 02 L. J. K. B. 46 ; 27 Oom. Oas. 160. 

1069a. Subject-matter of commercial nature — 
May be transferred to & heard In Com- 
mercial Court.] — Practice Note, [1927] 
W. N. 258. 

1070. For ** Burden of proof on party disputing 
award ** read “ Right to begin — Burden of 
proof on party disputing award.’’ 

1071. For “ ” read “ .” 

1071a. Award in alternative form — Party 

claiming damages entitled to beginj -^Patrick 
& Co. V. Russo-BfUTisH Chain Export Co., 
I/TD. (1927), 43 T. L. R. 724. 


1071b. Case stated on unstamped document — 
Struck out.] — SYmNGTON Co. v. Union 

iNStTBANCE SOCIETY OP OaNTON (1927), 164 
L. T. Jo. 890. 

1073. Add, Annotaiion : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 81. 

1077. CUaiion : — ^For existing citations read “ as 
reported in [1916] 2 K. B. 39.3, n.” 

1082. Add. Annotation : — Held. Ee Oogstad & 
Newsum, [1921] 1 K. B. 87. 

1088. Add. Annotaiion : — ^Refd. Ruf v. Pauwels, 
[1919] 1 K. B. 660. 

1088a. Act of 1889, s. 7 — ^Appeal lies to Court of 
Appeal.] — CoGSTAD (O. T.) & Co. v. Newsum 
(H.), Sons & Ck>.« No. 1058a, ante. 

1088b. Loss of right to appeal — Acceptance of 
award.] — In an arbn. concerning a contract 
of sale of goods the umpne stated a special 
case in which be made three different awards, 
leaving the ct. to decide which was right. 
The judge having decided that the first 
award was right, applts. demanded & ob- 
tained payment of the amount of that award 
& gave a receipt therefor. They then 
appealed from the decision of the judge Sd 
contended that the second award was the 
right one ; — Held : having demanded & 
accepted payment under the first award 
applts. were precluded from contending that 
it was wrong. — Dexters, Ltd. v. Hill Crest 
Oil Co. (Bradford), [1926] 1 K. B. 848 ; 95 
L. J. K. B. 386 ; 134 L. T. 494 ; 42 T. L. R. 
212 ; 31 C)om. Oas. 161, G. A. 


Part IV. — 

1086. Add. Annotations : — ^Mentd. A.-Q. for Mani- 
toba V. Kelly, [1922] 1 A. C. 268 ; l^rrinaga 
V. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J, K. B, 46 ; Rocking- 
ham Sisters of Charity v, R., [1922] 2 A. C. 
316. 

1100* Add. Annotation : — Mentd. Ellesmere v. 
Wallace, [1929] 2 Ch. 1. 

1107a. Award signed by all three as arbitra- 

tors.] — lender a submifision to arbn. each of 
the two parties could appoint an arbitrator, 
& the arbitrators could appoint an umpire. 
The parties duly appointed arbitrators & the 
arbitrators appointed an umpire. An award 
was then made & was signed by these throe 
persons, who added to their signatures the 
word “ arbitrators ” : — Held : the third per- 
son who signed the award was properly 
appointed as umpire, he actoJ as umpire, k, 


The Award. 

he really intended to sign as umpire, & the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment. — 
Ben ABU & Co. v. Produce Brokers Co., 
I/TD. (1921), 37 T. L. R, 609 ; on appeal^ 37 
T. L. R. 851, 0. A. 

1125a. -.] — An award is published when the 

arbitrator gives the parties notice that it 
may be had on payment of his charges ; 
whether they be reasonable or not. — 
Macarthur V. Campbell (1833), 6 B. & Ad. 
618 ; 2 Nev. & M. K. B. 444 ; 4 L. J. K. B. 
25 ; 110 E. R. 882 ; subsequent proceedings 
(1834), 2 Ad. & El. 52. 

Annotations : — Dbtd. Brooke v. Miteboll (1840), 8 Dowl. 392. 
Befd. Allenby v. Proudlock (183,0), 4 Dowl. 54 ; Sherry v. 
Okea (1835), 1 Har. & W. 119 ; Moore v, Darley (1845), 1 
O. B. 445 ; Paxtoo v. Great North of Engriand Ry. Co. 
(1846), 8 Q. B. 938 ; Roberts v. Eberhardt (1857), 3 
0. B. N. S. 483. 


PART HI. SECT. 3, SUB-SECT. 2.— D. 

•a. Duty of court .] — life Edmonton & 
JikMlBSON UONSTRDCTTON Oo., [1931] 
1 D. L. R. 1011.— CAN. 

PART IV. SECT. 2. 

1092 ii a. Other die- 

senHna.I— Where a atibmlsaion to arbn. 
before three arbitrators provides that 
any two of them oan maKe an award, 
dt, after dtacussion St the taking of his 
opinion, one of the three refuses to 
oonour in the award the other two 
have the right to sign it In bis absence. 

— Re WiNNIFBG "" “ 

8 

24 

Ii JUdJortty moard 

Atbefta Inewimee Act, R. 6. A., 1922 
( 0 . 171).] — On a tubmlsalon to an arbn. 



GOLF CLUB HUTTH- 

p. L. R. 622 ; [1928] 
; 37 Man. L. R. 841.— 


of throe persons under statutory con- 
dition No. 22 in Sohed. C. to the above 
Act, to determine the amount of loss, 
the decision of a majority of the 
arbitrators is binding. — Glasgow Un- 
DERwnmcBS 0 . Smith, [1924] 4 D. L. R. 
801 ; [1924] S. C. R. 631 j affg., [1924] 
1 D. L. R. 187 ; 1 W. W, R. 166 ; 20 
Alta. L. R. 114.— OAN. 


w 1. — — — Held : the 

award was valid . — Re Baldwin & 
WiLUNSKT. [1926] 1 D. L. R. 1177 ; 
66 O. L. R. 296.-^AN. 


1100 V. Award /w one .] — Held : 

valid. — Re National Trust Co, & 
Municipal District op Vale, [1925) 
3 D. L. R. 469.— OAN, 


IlOe ia. .]— .* bind- 

ing.— M asters ic MoDougall V. 
Stephen, Stephen v. Masters & 
MoDougall, [1926] 4 D. L. R. 684 : 
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[1925] 3 W. W. R. 493.— CAN. 

1109 viii. Where the 

arbitrators did not meet together & 
sign the formal document in the 
presence of each other : — Semble : the 
award was invalid. — Harrison v. 
Harrison (1918), 41 O. L. R. 195 ; 
IS O. W. N, 245.— CAN. 


1109 ix. .] — Rtb Farm 

Co. V. British Oak Insurance Co., 
Ltd^ [1924] 3 D. L. R. 706; 3 

W. W. R. 16.— CAN. 


PART IV. SECT. 5. 

1125 X. ,] — An award made 

upon an arbn. under Mnnioipal Act is 
published when notice thereof Is griven 
by the arbitrators to the municipality. 
— Be SwEiNSSON & MUNiOEPALmr of 
Oharlbswood, [1917] 1 W. W. R. 
298 i 27 Man. L. R. 234.— OAN, 



Cases llSSa— 1485a. English and Empire Digest Supplement, 


1152a. Existence of written contract — Signa- 
ture by one party only.] — (1) To constitute a 
contract in wntbag it is not necessary that 
such contract should be signed by both 
parties, ^ the recital in an award of the exist- 
ence of a contract in writing between the 
parties when in fact the contract baa been 
signed by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside. 

(2) In the case of a decision of a Div. Ct. 
setting aside the award of an arbitrator for 
error of law & as being bad on the face of it, 
the leave of that ct. or of the Ct. of Appeal 
to appeal from the decision is not necessary, 
as Supreme Ct. of Judicature (Procedure) 
Act, 1894 (c. 16), 8. 1 (1) (6), has no applica- 
tion. — R uf (T. a.) & Co. V. Pauwels, [1919] 

1 K. B. 660 j 88 I,. J. K. B. 674 ; 121 I 
L. T. 36 ; 83 J. P. 160 ; 35 T. L. R. 322 ; ! 
33 Sol. Jo. 372, C. A. j 

1182. Add. Annotations : — Refd. RcRubel Bronze 
& Metal Co. & Vos, [1918] 1 K. B. 315; 
Robert (A.) Munro &; Co. v. Moj^er, [1930] 2 
K. B. 312. 

1187. Add. Annotation : — Consd. Ilirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 

1188. Add. Annotations : — Refd. Lebeaupin r. 
Crispin (1920), 124 L. T. 124 ; Sheik Moham- 
mad Habib UUah r. Bird (1921), 37 T. L. R. 
405, 

1263. Add. Annotaiion : — Refd. Weber v, Birkett, 
[1925] 1 K. B. 720. 

1288. Add. Annotaiion : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720, 

1291. Add. Ciiaiion : — 7 Mod. Rep. 345, 

1326. Add. Annotaiion : — Refd. Woodrow i 


Trawlers (White Sea & Grimsby), litd., 
[1930] 1 K. B. 176, 

1357a. .] — CoosTAD (C. T.) & Co. v, 

Newbtjm (H.) Sons ^ Co., No. 1058a, ante. 

1357b. .] — Larrinaga & Co. v. Sooiete 

Franco-Ambricainb DBS Phosphates de 
Medxtlla, No. 1007a, ante. 

1861. Add. CUatiom .*—88 L. J. K. B. 227 ; 119 
L. T. 653 i 83 J. P. 9. 

Add. Annotation : — Refd. Be Fiscel & Mann 
&Cook, [1919] 2 K. B. 431. 

1361 a. .] — Arbitrators made theb award 

in an alternative form stating a special case 
& giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
& in the alternative making an award in 
favour of one of the parties If, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper : — 
Held : the condition was reasonable & the 
award was good, so that there was nothing for 
the ct. to deal with. — Lyon (J. L.) & Co., Ltd. 
V. Haddocic, Parker & Co., [1919] W. N. 11. 

1415a. Reserved for consideration if 

required.] — Ro O’Conor & Whitlaw’s Arbi- 
tration, No. 949a, ante. 

1421. Add. Annotation : — ^Refd. Woodrow v. 

Trawlers (White Sea & Grimsby), Ltd., [1930] 
1 K. B. 176. 

1435a. -.] — (1) Where parties submitted all 

matters m difference to arbn., & the award, 
;ifter reciting the submission, awarded that 
a certain sum was due & owing from one party 
to the other : — Held : the award must be 
intended to be made on all the matters 
referred. 


PART IV. SECT. 8, SUB-SECT. 1. 

1155 1. Must conform to submission.] 
— The awards In these cases, making 
special provision with regard to the 
repairing & keeping np a miU-dara,etc., 
were held bad as beyond the submission 
& power of the arbitrators. — ife Haley 
& Ennis (1854), 1 P, II. 173.— CAN. 

PART IV. SECT. 8, SUB-SECT, 2.— A. 

1161 zi* .) — The umpire is 

bound by the terms of the submission, 
& he cannot make an award not within 
its scope. — PoRi’ER V. PoimsR (1921). 
65 I. L. T. 206.— IB. 

PART IV. SECT. 8, SUB-SECT. 2.— B. 

li. the arbitrators 

had no power to include In their award 
interest on the amount found to be the 
value of the property from the date 
of taking possession. — Toronto City 
C oRPN. V. Toronto Ry. Cobpn., 11925] 
A- C. 177. P. a— CAN. 

ta. Reference of ** accuracy ** d* 
** justice** of accounts.] — Held: the 
arbitrator was appointed to adjust the 
accounts between the parties on a fair 
& equitable basis, & had a discretion 
whether any Interest should bo allowed 
to either party, & in the exercise of that 
discretion was not bound to apply any 
rule of law. — Fisher o. Matson & Co., 
Mafson 8c Ck). V. FxsmcR. 11918J 
N. Z. L. 11. 1.— N.Z. 


PART IV, SECT. 8, SUB-SECT. 2.— C. 

1186 il, Award dismissing claim 

for short delivery.}^ HeUi • words “ any 
claim or dispute arising in connection 
with this contract ** in the arbn. clause 
included a claim for short delivery of 
goods. — G hamandi I^al-Nabatn Dab 


V. CUURAN.Tr Lal-Poehar Mal (1923), I 

I. L. R. 4 Lah. 108.— IND. | 

1188 i. Submissirm of any question j 
arising under contract — Award giving { 
damages for non-delivery.} — Whore a 
contract provided for a reference to 
arbn. of any question arising under it : 
— Held : the proper conclusion upon 
the evidence was that the parties, by 
their course of conduct before the 
arbitrators, ORtablished that the ques- 
tion as to the damages was a matter 
in dispute Sc a subject of the roforenoo. 
— Re Beaver Wood Fibre Co., Ltd., 

& American Forest Products 
CORPN.. (1920] 47 O. L. R. 590; 64 
D. L. K. 672 ; 18 O. W. N. 281.— 
CAN. 

PART IV, SECT. 8. SUB-SECT. 2.— G. 

g (p. 479)1. Valuation to be fixed as 

in open market — Absence of any market.] 
— Canadian Pacific Rt. Co. v. Windf.- 
BANK, [1917] 3 W. W. R. 99.— can. 

q i. .) — ^Tbe points for decision 

on a submission to arbn. wore on which 
partner rested the responslbilty for the 
causes necessitating dissolution. Sc 
on which condition the partnership 
should be dissolved : — Held : this did 
not give jurisdiction to the arbitrator 
to award payment by one partner of 
damages because of premature dissolu- 
tion of the partnership, — Re Arbitra- 
tion Act, Re Ouyot Sc Viooubbt Sc 
Award made by OoesuuN, (1919] 3 

W. W. R. 957.— CAN. 

PART IV. SECT. 8, SUB-SECT. 3.— D. 

1286 iv, Delivery of goods ** in 

fair proportion to au imports .**] — 
Held: the dlreotlon to deliver goods 
** In fair proportion to all Imports *' 
was uncertain Sc lacking in finality Sc 
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therefore not enforceable. — Thomp- 
son, MEGGrri’ Sc Co., Ltd. v. Moony 
(1920), 21 S. R. N. 8. W. 125; 37 
N. S. W. W. N. 267.— AUS, 

PART IV. SECT. 8, SUB-SECT. 3.— E. 

sb. Award of sum subject to varia- 
tion — ** Good it special reastms **] — 
Noble v. Camprkllfohd, Lake On- 
tario & Wkstp.hn Rv. Co. (1918), 21 
Can. Ry. Caa. 380.— CAN. 

so. Award for payment for working 
to *' fMimaied** depth.] — An award 
stated that a contractor was entitled 
to payment at the contract-prloe for 
the drilling to an estimated depth of 
2,400 foot, saying nothing about the 
amount to wldch the contractor was 
thus entitled ; — Held : the amount of 
the oontraot-prloe Sc credits allowed 
could be ascertained by evidence. 
Sc the use of the word estimated ** 
In the award was definite Sc amounted 
to a fixing of the depth at 2,400 feet. — 
MoNauoht V. Stokbs-Stephens Oil 
Co., Ltd., (1919] 1 W. W, R. 952.— 
CAN. 

PART IV. SECT. 8. SUB-SECT. 3.— L. 

1366 i. Award settling dispute — 
AUertiative if court should decide 
differently.] — An arbitrator awarded a 
certain sum, in the event of the 
Supreme Ct. determining that certain 
views expressed by him in his reasons 
were erroneous, a certain larger sum ; — 
Held: in the absenoe of any suoh 
determination the alternative award 
did not oome into operation, & the 
award was not thereby rendered unoer- 
talu.— Melbourne Harbour Trust 
Combs, v. Hanoook, (19271 V. L, R. 
41S; 39 0. L. R. 670; (1927] Argus 
L. R. 245.— AUS. 
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(2) It appeared by aflfidavit that the claims 
of one of the parties consisted of items for 
money due, & also for prospective damages, 
in oonsequence of a contract between the 
parties being put an end to by the other side, 
but as it also appeared that each of the claims 
was investigated before the arbitrators ; — 
Held : a general finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other* without further 
noticing the set-off. — Re Croydon Canal Co. 
(1839), 1 Per. & Dav. 391. 

1461. Add, Annotation : — Refd. Weber v, Birkett, 
[1926] 1 K. B. 720. 

1467. Add, Annotation : — Refd. Weber v, Birkett, 
[1025] 1 K. B. 720. 

1468. Add, Annotation ; — Refd. Weber v, Birkett, 
[1925], 1 K. B. 720. 

1472. Add, Ayinolation : — Refd. Weber v, Birkett, 
[1925] 1 K. B. 720. 

1473. Add, Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K, B. 720. 

1477, Add, Annotation : — Refd. Weber v, Birkett, 
[1925] 1 K. B. 720. 

1497. Add, Annotation: — Consd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1506. Add, Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K, B. 720. 

1511. Add, Annotation : — Refd. Caven v, Canadian 
Pacific Ry. (1026), 133 L. T. 774. 

1516a. .] — Re Croydon Canal Co., No. 

1435a, ante, 

1593a. .] — A.-G. for Manitoba v, 

Kelly, No. 238a, ante 

1598. Add- A7tnoiation/i : — Distd. Cbampsey Bhara 
V. Jivraj Balloo Spinning & Weaving Co., 
[1923] A. C. 480. Consd. Kelantan Govern- 
ment V, Duff Development Co., [1923] A. C. 
395. 

1598a. -.] — Certain trawlers were insured 

as to three-quartei*s of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, wliich were not insured, 
claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
putes should be settled in the first instance 


by a general meeting of the co., or, on appeal , 
by two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that ** all matters in difference in 
reference to the said claim for a general 
average contribution are referred,** etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set aside 
the award : — Held : it was bad as disclosing 
an error in law on the face of it ; &, having 
regard to the general terms of the submission, 
it was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside. — 
Parsons v, Brixham Fishing Smack Insur- 
ance Co., Ltd. (1918), 118 L. T. 600; 14 
Asp. M. L. O. 307 ; avb nom. Re Parsons & 
Brixham Fishing Smack Insurance Co., 
Ltd., 62 Sol. Jo. 884, D. C. 

1598b. .] — An error in law on the face 

of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal proposition which is the basis of 
the award « which is erroneous. Where it 
is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
is unsound, the award will stand. — Champsey 
Bhara & Co. v, Jivraj Balloo Spinning & 
Weaving Co.* [1923] A. 0. 480 ; 92 L. J. P. 0. 
163 ; 129 L. T. 166 ; 39 T. L. K. 253. P. 0. 

AnnoUHion :—yientA, Hlrji Mulji v. Cheong Yue S.8. Co., 
[192GJ A. C. 497. 

1599. Add, Annotations : — Consd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87 ; A.-G. for Mani- 
toba V, Kelly, [1922] 1 A. 0. 268 ; Champsey 
Bhara v, Jivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480 ; Kelantan Government 
V, Duff Development Co., [1923] A. C. 395 ; 
Northwood v. L. C. C. (1927), 137 L. T. 49; 
Roberts v, Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. 

1603a. Immaterial to decision.] —Buerger & 

Co. V, Barnett, No. 1822a, post, 

1614. Add, Annotation : — Consd. A.-G. for Mani- 
toba r. Kelly, [1922] 1 A. 0. 268. 

1622. Add, Annotation : — Refd. Re Becker, Shillan 
& BaiTy, [1921] 1 K. B. 391. 


PART IV. SECT. 8, SUB-SECT. 9.— D. 

1517 i. Jicference of Uvo separate mat- 
ter$ — One award.] — Held : the award 
must bo referred to the arbitrator to 
draw up two awards. — Re Drktfus 
& S. A. MillixVO & Thadinu Co., 
(19231 S. A. 8. R. 75.-~AUS. 

PART IV. SECT. 10. 

1520 V. .] — Wboro an arbn. 

award is valid as to a part thereof & 
void as to another part, the valid por- 
tion, if severable from the rest, is 
enforceable.— C ity op Swift Cuiirrnt 
V, Lesuk* (19201 1 W. W. R, 407 ; 
62 D. L. R. 632.— CAN. 

1541 U. .1 — An award contained 

two directions ; — I/eld : the two 
directions could not be severed, &, 
although the first direction was valid, 
the second direction being Invalid 
judgment must bo entered for deft. — 
Thompson, Mbooitt & Co., Ltd. v. 


Moody (1920), 21 S. R. N. S. W. 125 : 
37 N. S. W. W. N. 267.— AUS. 

PART IV. SECT. 13, SUB-SECT. 1. 

1594 ii. .1 — The ct. has 

jurisdiction to sot aside an award whore 
an error of law appears on the face of 
it. — Re Casbwkll & Co., Ltd. & 
Donald & Jacobs, Ltd., (19211 N. Z. 
L. R. 368.— N.Z. 

1594 lil. Salbh Ma- 

homed UancR Doosal v Natdoomal 
Kessamal (1927), 64 L. R. Ind. App 
427,; I. L. R. 65 Ode, 126.— IND. 

1594 iv. .) In determining 

whether an agreement to abide by the 
result of an arbn. is binding, a dis- 
tinction is to bo drawn between the 
case where parties to a contract 
gonerallY refer their “ differences ** 
arising therefrom 6c the case where a 
specific question of foot or law is 
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submitted. In the former case the 
fart that the arbitrator was wrong in 
point of law is ^ound for setting the 
award aside. — Re Wood & Malkin 
Co.. Ltd. (B. C.), (19281 4 D. L. R. 
r>ll ; (19281 2 W. W. R. 674.— CAN. 

1599 i. In special case suh^ 

miUed to High Cowf.]— Re Brechin Sc 
Drapery Importing Co., Ltd., No. 
1059 1, anfe.— N.Z. 


160411. Apparent on face of 

award,] — Held: the mistake rendered 
the award Invalid. — B each v, Hydro- 
Electric Power Commission op 
Ontario, (19241 4 D. L. R. 995; 66 
O. L. R. 35.— CAN. 


1606 vii. Omission to mention 

agreed disposition of property.] — Held: 
the arbitrator was entitled to supply 
the omission by an addition to the 
award. — D ebret v. Debuet, (1917 j 
3 W. W. R, 503 : 10 Sask. L. R. 366.— 
CAN. 


0 * 
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1624* Add, AwMioHcm : — ^Bxpld. Bs Becker, Sbil- 
Ian & Barry, [1921) 1 K. B. 391. Retd. Lar- 
rinaga t;. Soc. Franco* Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K, B. 45. 

1643* Add, AnnotcUiana : — Reid. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. 0. 268 ; Kelantan 
Government t?. Duff Development Co., [1923] 
A. 0. 396. 

1644* Add, Annotation : — ^Reld. Kelantan Gk>vem- 
^^t V, Duff Development Oo., [1923] A. 0. 

1644a* -.] — Though an award may be set 

aside for an error of law appearing on the 
face of it, & though a question ot oon^ruction 
is, generally speaking, a question of law, yet, 
where a qusetion of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
^de by the ct. only because the ct. would 
itself have come to a different conclusion'. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award ; but the mere 
dissent of the ct, from the arbitrator's con- 
clusion on construction is not enough for 
that purpose. — Kelantan ‘Government v. 
Duff Development CJo., [1923] A. C. 395 ; 
129 L. T. 356 ; 39 T. L. B, 337 j 67 Sol. Jo. 
437, H. L. ; previous proceedings, sub nom. 
Duff Development Oo. v, Kelantan 
Government, [1923] 1 Ch. 385, 0. A. 

1645* Add, Annotations: — As to (1) Apprvd. 
Ohampsey Bhara v. Jivraj Balloo Spinning 
& Weaving Co., [1923] A. 0. 480, Consd. 
Boberts v, Anglo-Saxon Insce. Assocn. (1927), 
96 L. J, K. B. 590. Reid. A.-G. for Manitoba 
V, Kelly. [1922] I A. C. 268; Kelantan Gov> 
emment v. Duff Development Co., [1923] 
A. C. 395. 

1647. Add, Annotation : — Consd. Kelantan Gov- 
ernment V, Duff Development Co., [1923] 
A. C. 395. 

1667* Add. Annotation : — Consd. Sutherland v, 
Hannevig, [1921] 1 K. B. 336. 


1668a. Act of 1869, i. 7 (c).]— An 

arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words A Issued an amended award : — Meld : 
inasmuch as the original award was in the 
language intended by the arbitrator A neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that he had failed to choose 
apt words to convey his meaning was not 
an ** accidental slip or omission entitling 
him to amend his award under the above 
sect., A the amended award must be set 
aside. — Sctthbrijlkd A Oo. v. Hannevig 
Brothers, Ltd., [1921] 1 K. B. 336; 
90 L. J. K. B 225; 37 T. L. B. 102; 
sub nom. Be Sutherland A Co. A Hannevig 
Brothers, Ltd., 126 L. T. 281 ; 16 Asp. 
M. L. 0. 203, D. a 

1669. Add, Annotation : — Refd. Sutherland v. 
Hannevig, [1921] 1 K. B. 336. 

1674a. Stranger cannot alter*] — ^An award by an 
umpire is not vitiated by a mistake in the 
recital of the award, in the Cliristian name of 
one of the original arbitrators who had 
appointed the umpire. Such mistake not 
being material, an alteration made by a 
stranger subsequently to the publication of 
the awaid, by striking out the wrong A 
inserting the right Christian name, docs not 
vitiate the award, but leaves it in the state 
in which it was before such alteration. — 
Trkw V. Burton (1833), 1 Cr. A M. 533 ; 3 
Tyr. 659 ; 2 L. J. Ex. 236 ; 149 B. B. 511. 

1698. Add, Annotation : — Refd. A.-G. for Mani- 
toba r. Kelly, [1922J 1 A. C. 268. 

1701a. Liability to cross-examination.] — In 

June, 1913, claimants, B. A Co., effected an 
insurance with resps., an insurance co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should be 
destroyed by fire, A their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have cec^d, but 
not exceeding in all nine months, on account 


part IV. sect. 13, sub-sect. 2.- 

B, (a). 

1626 i. Oener€Ll rfjtrtnce of aH mai 
ter$ in dUpute,] — Held r the partle 
were boiujdl by the arbitrator*^ awari 
however erroneous in law it might be 
— NATIONAX MORTQAOU & AOBNC" 

Co., Ltd. v. Brah) A Co., fl923 
N. Z. L. R. 933.~-N.Z. 

1626 ii. Reference of all differenctfr- 
Sterol gueatifjns of law involved.}-- 
\Vhcre aD dllferenoee have been re 
reried to an arbitrator, the rule that * 
wrong dociNioD of the arbitrator on t 
quefttlon of law Is final & cannot b< 
ievicw(‘d unless the error appears ir 
the award iteelf, or in a documcn) 
^nt.enipoianeoufl & forming part o 
the award, applies to any number o] 
quostiemR of law which may bo apeclflO' 
ally referred In th(! name reference, Si 
does not apply merely where tlu 
qi^tion of law is the sole questiot 
referred. An award will not be sel 
aside where the error occurs not In th< 
award Itself, but In a cont/omporaneoiu 
doenmont setting out the reasons foi 
the award, Si which the arbitrator hai 
expressly stated Is not to bo deemed U 
bo part of the award.— Steaks v 


Mauso Sc Co.. Ltd., [1931J N. Z. 
L. R. 312.— N.Z. 

1630 vi. .3 — Where a question 

of law lias been submitted to the 
arbitrators their decision is not open 
to review , — Re McNauuht A Stokes- 
Stephens Oil Co., Ltd. (No. Jl) 
(1919). 14 Alta. L. R. 148.— CAN. 

PART IV. SECT. 18, SW-SECT. 2.— 
B. (b). 

1649 vli. — -. 1 — ^It is no ground for 
setting aside an award tliat an ex- 
amination of the materials before the 
arbitrator diaoloees that his findings 
are unsupported by, or against, the 
weight of evidence. — ^Latbam v, Fos- 
ter's Austrauan Fibres, Ltd., [19261 
V. L. a 427.— AUS. 

PART IV. SECT. 18, SUB-SECT. 8. 

1665 UL For ** Sandford v. Sakd- 
ford ** read ** Sanford v. Sakfoiu)." 

1665 ivs. .1 — Where an 

arbitrator has made an award in respect 
of a claim involving the proof of a 
nomber of Items, on affidavit of the 
arbitrator settiiw out the items In 
respect of which he has made bis 
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award, A the amount be awarded In 
respect of each item of the oiaim, is 
inadinissabie in evidence. — Hallioan 
V, Lawson (1922), 22 8. R., N. 3. W. 
501 : 39 N S. W. W. K. 204.— AUS. 


1666 lU. EOect of HaiuU — 

ArMlralkm Act, 1914 (e. 65).)— Held; 
the arbitrator had power to amend his 
award under s. 10 (o) of the above Act. 
—Re Write A Oitt of Toronto 
(1917), 38 O. L. R. 887.--CAN. 

1671 vll. Unless award not 

trail/ stating arbUrator^s opinion.]— 
An appellate ot. should not Interfere 
to vary an award unless It is satisfled 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damages, or that their basis of 
valuation was erroneous.— lie Scott A 
OSHAWA Town (1922), 52 O. L. B. 
504.— CAN. 


1671 vtti. Poiaer to increase 

aimwmi.l— The amount awarded by 
an arbitrator may, upon oonsideration 
ot the evidence, pe Increased by the 
^pellatect. — L axe Erie A Northern 
H r. Co. e. BRANTFORD 0OLF A 
CouNTRT Club (1918), 21 Can. Ey« Cm. 
860 ; 82 D. L. It 21^— CAN. 



VoL U.— ArUtration. Oases 1701ar-1799a. 


of aat m ua l net ptoflt Ai charges as therein set 
lorth> the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
turnover for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 
claimants* auditors, L. & G. A condition 
on the back of the policy provided for 
reference to arbn« of all dinerenoes arising 
out of the policy. The premises *of claimants 
were destroved by fire on July 22, 1913, a 
date within the period covered oy the policy. 
G., a member of the firm of L. & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payment 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, A: stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained hi consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor : — Held : as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 
& consequently could be cross-examined 
to show that he bad failed to take into 
account certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire. — Becker & 
Co. V, North British Mercantile Insur- 
ance Co., [1915] 3 K. B: 277 ; 84 L. J. K. B. 
1813 i 113 L. T. 827, D. 0. 

1722a. Reference to umpire by arbitrators — 

Custom of the tallow trade.] — Pltfs. sold to 
defts. a quantity of paraffin wax under a 


contract providing, ** any dispute arising 
under this contract to be settled by arbiti ators 
in London (n the usual way.'* A claim was 
made by defts. against pltfs.. d: the arbitrators, 
being unable to agree, appointed an umpire 
by a document beaded, ** the use of this form 
constitutes a submission to the rules of the 
assocn.,*’ i.e„ the London Oil & Tallow Trades 
Assocn. The umpire awarded that defts.* 
claim failed dc that they were to pay the costs 
of the arbn. The rules of the assocn. provided 
for an appeal to an appeal committee, &; 
defts. claimed a right of appoal. Pltfs. there- 
upon brought an action against defts. to 
recover the costs of the arbn.. & the evidence 
was that in the trade in paraffin wax the usual 
way of settling a dispute by arbn. was to 
appoint arbitrators who could appoint an 
umpire whose decision would be final r — 
Held : the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under the 
rules of the assocn., & pltfs. were entitled to 
recover. — Palmer & Co., T/td. v. Pilot 
Trading Co., Ltd. (1929), 45 T. L. R. 214. 

1735. Add, Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 330. 

1788. After this case add Personal representa- 
tive. Vol. XXTV., p. 621, Nos. 6508, 

6509, & compare original volume, pp. 393 
et seq,** 

1761. Add, Annotation : — Refd. Czamikowv. Both, 
Schmidt, [1922] 2 K. B. 478. 

1758* Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1761. Add. Annotation : — Refd. Ayscough v, Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1762. Add. Annotation : — Refd. Avscough v. Sheed 
Thomson (1923), 92 L. J. K, B. 878. 

1799a. Single Judge of High Court.] — Pro- 

duce Brokers, Ltd. v, Blvtu, Greene, 
JouRDAiN & Co., Ltd., No. 1960a, post. 


PART IV. SECT. 15, SUB-SECT. 2.— 
A. <b). 

1723 zl. Damwjts — Unless 

wrong principle fnUnwed .] — Lake Erik 
& Northrrn Ry. Oo. V. MaiB (1918), 
21 Can. Ry. Can. 850.--OAN. 

PART IV. SECT. 15, SUB-SECT. 2.— 
A. (0). 

ni. .1 — Where arbn. prooeed- 

ioiw are initiated bv a provincial 
railway oo. & much of the evidence is 
reoelved before an amalgamation of the 
op. fvitb a Dominion railway oo. Is 
effected & the proceedlnip' are allowed 
to proceed after the amalgamation, 
unto praotioally all that remained to 
be done to the making of the award, 
the Dominion co. to bound by the 
award made as a result of such 
proceedings. ^ Hakbt v. Canadian 
Noktbsrn Rt. Oo., (19171 8 W. W. R. 
106 ; 86 D. L. R. 674.--CAN. 

PART IV. SECT. 15, 8UB-2S0T. 2.— D. 

td. Jurisdiction of court ordering 
rsf^renoe .] — Where an order for a 
reterenoe to made with the consent 
of the aolm. on both eidee. A arbi- 
tratore are appointed in puninanoe of 
auoh order, k the arbitrators take 
evidence k file their award, oouneel 
for both parties taking no objection 
to tbe regularity of the proceedings, 
the nartiee will not be permitted, after- 
wards, to attack tbe award or the 
iubaeqnent prooeedings on the ground 
that the ot. by which the order lor 


reference was made had no Jurlsdiotlon 
to do so. — H all p. Electric CkiMRs. 
OF Lawrkncrtown, (1921 1 54 N. S. R. 
283 ; 67 D. L. R. 636.— CAN. 

PART IV. SECT. 16, SUE-SEOT. 1. 

at. Compulsory reference — 

Suhaeguent voluntary submission. I — 
field : the award of the arbitrator 
was not open to review by the ot. — 
Royal Commission op Wheat 8up- 
PUB8 0 . Usher & Co., Ltd., (19201 i 
I. R. 483.— IR. 

a il. .] — Lacostb v. Cedars 

Rapids Manufacturi.vo & Power CJo„ 
(19281 2 D. L. R. 1.— CAN. 

a iii. . J — Under Its inherent Juris- 
diction, the power of the ct. to set aside 
an award depends on whether It to 
** bad on Its face ** or on some ground 
which to more or less an extension of 
the same principle. — lie Wood Sc 
Malkin Co., Ltd. (B. C.). h9281 4 
D. L. R. 611 ; [19281 2 W. W. R. 674.— 
CAN. 

1786 I a, AppeUaie THvtsion of 

Supreme Court.] — An appeal from or a 
motion to set aride or remit an award 
roust be to the Appellate Div. of the 
Supreme Ct. — Snider v. Miller, [1924] 
2 D. L. R. 617 ; 1 W. W. R. U63 : 20 
Alta. L. R. 237 iOffsh, (1924] I D, L. R, 
198 ; (19231 8 W. W. R. 1376.— CAN. 

1802 lit, — ^ — — ..J — In a submis- 
sion to arbn. the parties thereto agreed 
that the Arbn. Act should not apply 
therein, Sc that the decision of ihe 
arbitrator should be final Sc binding 
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Upon both parties : — Held ; this agree- 
ment was void as against public policy. 
— BEArn V. Hydro- Eleptric Power 
Commission of Ontario, (19241 4 
D. L. R. 996 ; 66 O. L. R. 35.— CAN. 

PART IV. SECT. 16. SUB-SECT. 2.— A, 

0 1 . .] — Unless In the procedure 

adopted by the arbitrators thelH^ has 
been something radically wrong or 
vioions an award oannot be impeached 
on the ground that the technical web 
of Judicial procedure 6; rules of evidence 
whiob surround Judicial procedure were 
not strictly adhered to. — ^M auriq 
Shwe Hpu V. U Mis Nyun (1926), 
I. L. R. 3 Ran. 387.— IND. 

1 (p. .547). Fop “ IND.** read 

CEYLON.*^ 

■6, Award reciting order of reference 
ntyt ’firing lime for delivery of award .] — 
field : an award which recited an 
order of reference not fixing a time for 
delivery of the award was primd facie 
liable to be set aside, but Supreme Ct. 
Ordinance, 1876, of the Gold Ckjast, 
Ord. 62, rr. 12 (o) & 13. prevented the 
omission from having that effect, — 
Yamhcr Kweku V. Annor Adjayb, 
[19281 A. C. 756; S5 L. J P. C. 157; 
136 L. T. 642.— GOLD COAST. 

PART IV. SECT. 16, SUB-SECT. 2.— B. 

w (p. 648) i. .J— The mls- 

oonduot peterred to In Arbn. Act, 
8. 14 (2) to “ legal misconduct.** In 
determining whewier there was ** lef^ 
xoisooxiduot ** on the part of the 



Cases 1822— 1850a. Ekolish and Empibe Digest Supplement. 


1822* Add* Annotaiiona : — ^Refd. Buerger v. Bar* 
nett (1919), 89 L. J. K. B. 161 ; Ozamikow 
V. Both. Schmidt, [1922] 2 K. B. 478. 

1822a. Question to be raised immaterial.] — 
(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
p. 1 1 , to refuse to state a case, under sect. 7 (b) 
or 1 9 of the 4ot, for the opinion of the ct. on 
a point of law, if his finding on a question 
of fact makes the question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in law on the face of it, if the error is not 
material to the decision. — Bitbrobr Oo. v. 
Barnett (1919), 89 L. J. K. B 161 ; 120 
L. T. 570 ; 36 T. L. R. 260 ; 63 Sol. Jo. 391, 
D. 0. 

1822b. .] — When questions of law arise in an 

arbn. it is of the greatest importance that the 
ri(rht of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal has not passed through all the stages 
of Its own procedure providing for an appeal 
from the award. If the umpire by refusing 
to make his award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guilty of misconduct & his 
award will be set aside. — Re PiscHEL & Co. 
& Mann & Cook, [1919] 2 K. B. 431 ; 121 
L. T. 275 ; ayb nom, PiscHEL & Co. v. Mann 
& Cook, 88 L. J. K. B. 1173, D. 0. 

1825a. Disregarding statute passed after hearing 
but before issue of award.] — (1) Reaps, 
to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c. 26), had come Into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration : — Held : whether 
or not the arbitrator was aware of the Act, 


he had applied its principles, consequenUy, 
there was no misconduct ; the parties were 
not taken by surprise, ^ the award was good. 

(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of the arbn. ^ before the issue 
of the award, constituted misconduct. 1 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T, Lawrence, J.). — 
Osmond v. Woolley (1917), 87 L. J. K. B. 
822 ; 118 L. T. 29 ; 84 T. L, R. 133, D. 0. 

1826. Add* Annotaiiona : — ^Refd. , Cayzer, Irvine v. 
Board of Trade p»26), 95 L. J. K. B. 1054 ; 
Bamdutt Ramkisscn Das v, Sassoon (1929), 
98 L. J. P. C. 68. 

1827. Add. Annotation : — Refd. Re Boks So Peterg 
Rushton, [1919] 1 K. B. 491. 

1830a. Surprise.] — It is no ground for setting asid 
an award that the unsuccessful part 
suffered a surprise ; as an arbitrator won 
have power to postpone the proceedings up( 
any reasonable application for that purposj; 
— Solomon v. Solomon (1859), 28 L. J. E® 
129. 

1839b. What amounts to.] — Osmond t; 

Woolley, No. 1825a, ante, 

1846. Add. Annotation : — Refd. Delahuntv. Mood^ 
(1927), 21 B. W. 0. C. 688. 

1850a. Objection to authority of arbitrator 

to determine dispute.] — The owner of a timbe 
estate sold the whole of the timber thereor 
to a timber co. in consideration of fully paid 
up shares in the co. Subsequently by policies 
effected in his own nanje with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance r>f contained in 

the policies, l.:. •’ole share- 
holder in the co. & ix)r of the 

CO. to a large extent. The arbn[iri*..,.r held that 
claimant had no insurable interest in the 
goods insured So disallowed the claim : — 
Held : claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in qtiestion the 
authority of the arbitrator to entertain it. — 
Macaura V. Nobthejrn Asstjrancb Co., 
[1925] A. 0. 619 ; 94 L. J. P. C. 154 ; 133 
L. T. 152 ; 41 T. L. R. 447 ; 69 Sol. Jq. 
777; 31 Com. Cas. 10, H. L. 


arbitrator which would JuBtify the 
sotting the award aHldc, the ct. may 
look at the evidence adduced before 
him. In order to ascertain whether he 
acted on evidence which was wholly 
Inadmissible & which went to the root 
of the question before him. 

While in the present case, an arbn. 
as to the loss suffered by the seller of 
TOods because of their non-acceptance 
by the buyer, the arbitrator wsis held 
to have erred in allowing the seller to 
** split ** his case, yet, as he had 
exorcised a discretion in the matter 
& no substantial Injustice was 
occasioned thereby, the course adopted 
did not invalidate the award. — 
Re Wood & Malkin Co., Ltd. (B. C.). 
[192S] 4 D. L. K. 511; [1928} 2 

W. W. R. 674.— CAN. 

y (p. 548) For IND.*' read ** CAN.'* 


of. Refuftal to Hlate rase .] — 

Neglect by an arbitrator to state a case 
for the opinion of the ct. after being 
definitely asked by either of the parties 
to do so is primd facie teohnioal mis- 
conduct for which his award 
set aside. — Fishrb v. Matron 
Matron & Co. u. Fisubr, 

N. Z. L. R. 1.— N.Z. 


may be 
& Co., 
11918] 


1811 U a. .1 — ^Wbere In a paving 

contract with a city the city's engineer 
is made arbitrator, he must guard 
against being unduly Influenced by bis 
employers ; & W It appears that he Is 
so biased as to be likely not to decide 
fairly, then the contractor will not be 
bound by his decdsjon. — Blome v. 
City op Rroina, (19201 i W. W. R. 
.^11 ; 60 D. L. R. 93 ; 13 Alta. L. R. 
94.— CAN. 


sL Krrpln/j answers errf . Whej’o 
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arbitrators have not disposed of all the 

S uesflons submitted to tliem, but have 
ellberatcly agreed not to disclose A to 
keep secret their answers to specific 
questions put to them, there is such 
misconduct ns requires the ct. to set 
aside the award instead of remitting 
It. — Rc Bidkn & Thompson, {1932} 1 
W. W. R. 843.— CAN. 


PART IV. SECT. 16, SUB-SECT. 2.— D. 

tg. Excess of furisdiciitm.] — The ct. 
has JiiriHdictlon to set aside any award 
which purports to exeroise jurisdiction 
beyond that friven by the authorising 
Act & the Bubmlsslon made pursuant 
thereto. — Re British Columbia 
M rNlSTHHft of PtTBIJC WOJtKB & TIP- 
PING. [1931 1 2 W. W. R. 835 ; 44 B.C. R, 
321.— CAN. 



Vol. Q.— ArUiration. Cases 1851a— 1981. 


— Dextbbs, lm>, V, Hill 

Cbbst Oil Co, (BRA.DEORn), No. 1083b, ante, 

1855. Add, Annotation : — Refd. Mercer v, Beid 
(1931), 47 T. L. B. 674, 

1857a. By motion.] — Any objection to an award 
on the f 2 nx>una of misconduct or irrejfulanty 
> on the part of an arbitrator must be taken by 
motion to set aside or remit the award, if 
not BO taken [within the time limited by 
B. S. 0., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award (per 
CuH.)* — O ppenhbim Co. v, Mahombd 

Hanebp, [1922] 1 A. C, 482 ; 91 L. J. P. C. 
205 ; 127 L, T. 196, P. C. 

Annotation: — Apld. Sorimafirlio v. Thornett & Fehr <1924). 
131 L. T. 174. 

t857b. J — SoBiMAGLio V. Thornett & Pehr, 

No. 135a, ante, 

j857c. Entered in special paper.] — A motion 

to set aside an award which has been stated 
in the form of a special case should be entered 
in the special paper, & both the motion & the 
I special case should be argued before the 
^ judge who takes the special paper. Where a 
\ special case has been set down in the special 

' paper & subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 
— Re Cowan Brothers, Ltd. &> Bymer 
(Henry) & Co., [1919] W. N. 140, D. 0. 

1869. Add, Annotation : — Reid. Re Campbell 
(1919), 88 L. J. Ch. 519. 

1912a. Failure to apply within time limit.] — 

Oppbnheim &; Co. v. Mahomed Hanbep, No. 
1857a, ante, 

1912b_^ .] — ScRiMAGLio V. Thornett & 

1, No 1 35a, ante, 

1925. Add, Annotations : — Refd. A.-G. for Mani* 
toba V. Kelly. [1922] 1 A. C. 268 ; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 


1987a. Whether leave to appeal necessary.] — ^B uf 

(T. A.) & Co. V, Pauwels, No. 1152a, ante. 

1943. Add, Annotations : — Refd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. O. 268 ; Ohampsoy 
Bhara v, Jivraj Balloo Spinning & Weaving 
Co., [1923] A. 0, 480 ; Kelantan Government 
V. Duff Development Co., [1923] A. 0. 396; 
Roberts V. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 690. 

1950a. bUsconduct.] — Oppenheim & Co. v, 
Mahomed Haneef, No. 1867a, ante. 

1954a. .] — Where an arbitrator in making 

his award deals with the costs of the award 
&> his own persona) costs, but does not 
mention the costs of the paH^les in the refer- 
ence, the ct. will not presume that he has 
exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms . — Re Becker, Shiuj^n & Co. & Barry 
Brothers, [1921 ] 1 K. B. 391 ; 90 L. .T. K. B. 
316 ; 124 L. T. 604 ; sttb nom. Becker, 
Shillan & Co. V, Barry Brothers, 37 
T. L. B. 101, D. C. 

Annotatiorts : — Consd. Bradshaw v. Air Ooiincll. fl92Cl CJh, 
329. Refd. Larrioapra v. Soo. Franco-Am^rioaine des 
Phosphat^es de Medulla (1922), 92 L. J. K. B. 45. 

1960a. By motion — Before single Judge of 

High Court.] — A judge of the High Ct. sitting 
alone may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case. — Pro- 
duce Brokers, Ltd. v. Blyth, Greene, 
JouRDAiN & Co., Ltd. (1918), 88 L. J, K. B. 
697 i 119 L. T. 311 ; 34 T. L. R. 419. 

Annotation: — Folld. Re Qowau & Rymer, (19191 W, N. 140, 

1960b. .] — Oppenheim & Co. v, Mahomed 

Hanebp, No. 1857a, anie, 

1981. For the paragraph in original volume 
substitute the following paragraph : — 
Foreign award — Whether enforceable as 


PART IV. SECT. 16. SUB-SECT. 8. 

1862 xi. Consent to extension of 

time for making award. 1 — Held : the 
act of consent to extension of time, & 
recoirnition of the propriety of the 
arbitrators inakinfir the award, pre- 
cluded objection to the award on the 
ground of misconduct. — Powis v, 
VANcoDVKR (City), Ramage v. Van- 
couver (City) (1917). 23 B. O. R. 180. 
—CAN. 

1862 xil. .1 — Whore applts. 

went on with an arbn. without objection 
after an Irregularity had occurred r — 
Held : they were precluded from 
seeking to set a^ide the award on the 
ground of the Irregularity. — U 
Gunawa V, U Pytnnyadipa (1923). 
I. L. R. 1 Ran.15.— IND. 


1862 xlii. .1 — A reference was 

made to arbiters to determine the 
amount payable by a landlord to his 
tenant In respect pf sheep stock : — 
Held: pursuer having full knowledge 
of the nature of the stock that was 
tendered to him, & having accepted 
the stock & dealt with it as if it was his 
own, was barred from objecting to 
the award of the overaraan. — Fletcitkb 
V. Robertson (1919), 66 Sc. L. R. 306 ; 
(1919) I 8. L. T. 26().— SCOT. 

•b. Ausxrd following opinion of court 
on ease stated, ] — Held : the award might 
be set aside notwithstanding that it 
followed the opinion of the ot. upon 
a case stated under Arbn. Act, s. 29. — 
Be McOonket’s Arbitration ( 1920 >, 
17 0,W.N.829; 47 O.L. R. 411.— CAN. 


PART IV, SECT. 16, SUB-SECT. 4.— 0. 
18981 . Orounds for 


mistake of c&nnsel on Question of law 
or prarlire.] — On a motion to extend 
the time for making an application to 
sot aside an award : — Held : where the 
rules require special circumstances to 
be shown upon an application for 
extension of time, the mistake of 
counsel or solr. upon a question of 
law or practice does not constitute 
a special circumstance Justifying the 
Intervention of the ct.— Re Sweinsson 
& Municipality op Charles wood, 
(19171 1 W. W. R. 293 ; 27 Man. L. R. 
234.— CAN. 

sg. Within term following puhliea- 
tion ,] — An award must be moved 
against within the term following its 
publication, or within the period vmlch 
such term fomicrly occupied. — Kean 
V. Kdwajrds (1888), 12 P. R. 626. — 
CAN. 

sj. Under ConsoUdated Municipal 
Ad, 1922. 88. 333, 345 (D.l— V ahby 
& Carleton County, [192414 D. L, R. 
1055 ; 66 O. L. R. 129.— CAN. 


PART IV. SECT. 16, SUB-SECT, 4,— D 

■k. Limited to evidence taken down in 
writing by arbitreUor,] — He New Bruns- 
wick Gas & OiLPiELOS, Ltd. fit New 
Brunswick Electric Power Com- 
mittee (N.B.), 11926J 2 D. L. R. 102.— 
CAN. 


PART IV, SECT. 16, SUB-SEOT, 4.— F. 

y (p. 661). For "Wade and Others 
(No, 2) (1909)” read ” Wade v. 
Hardlst (No. 2) (1910).” 
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PART IV. SECT. 17, SUB^SECT. 1. 

sl. Under ArMtrntion AH, 1927 (c. 97), 
8. 11.1 — The power conferred by above 
sect. Is conferred upon the ct.** fit 
may be exercised by a Judge sitting In 
ct. : that does not necessarily mean the 
weekly ct. : fi^ a Judge having the 

E artles before him at a trial may. of 
is own motion, In a proper case, remit 
the matter to the arbitrators. — Miller 
V. McDonnell, (19281 4 D. L. R. 728 ; 
62 O. L. R. 484.— CAN. 


PART IV. SECT, 17, SUB-SECT. 2. 

■m. Under 2 Edw, 7, e. 107, 
SB. 12, 21 — Grounds for remUting.y— 
Be Coleman fit Toronto fit Nuoara 
Power Co. (1917), 40 0. L. R. 130 ; 
38 D. L. R, 66.— CAN. 


PART IV. SECT. 17, SUB-SECT. 8. 

p i. .1 — Unless there is a mistake 

in law or fact erident on the face of 
the award itself, or the arbitrator 
admits that he has made a mistake in 
law or fact, or there has been fraud or 
corruption, the award will not be 
referred back . — Re Fox fit Consoli- 
dated Mining & Smelting Co. of 
Canada. 11926) 1 D. L. R. 246 ; (1924) 
8 W. W. R. 861,— CAN. 

yji, ArhUrators alleging mis- 

(akr.)— The ct. will not rendt an award 
because the arbitrators allege a mistake 
involving an Impeachment of their 
award. Robins v. Andrews, tl923J 
2 I). L. R. 853 ; 1 W. W. R. 963.— 
CAN. 



Oaaes IMl— 2MSa. Enolish and Empibb Diobst Sxtfplembnt. 


Judgment of foreign court.] — ^An award ia a 
foreign arbn. [unenforceable in tbe foreign 
country without an enforcement order] is 
not a decision which a ct. here ought to 
recognise as a foreign judgment, & cannot 
be enforced. — Mbreifield, Zieqlbb Go. v. 
Liverpool Cotton Assocn., Ltd. (1011), 
106 L. T. 07 ; 66 Sol. Jo. 681. 

Annotation ^Refd. Harrop v, Harrop, [1920] 3 K!. B. 886. 

1981a. Action on — By what iaw contract 

governed.] — Pltfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed ** Be- 
insurance contract — Marine Insurance.’* The 
contract wais not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured & defts. the 
reinsurers, A there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway A by defts. in 
London & was stamped with an English six- 
penny stamp, but not in accordance with the 
English law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway Si an award was issued in 
favour of pltfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, & that, since the contract neither 
was a policy as required by English law nor 
was properly stamf^d as such a policy, pltfs. 
could not recover on the award : — Held : as 
the action was brought on the award, A as the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded. — Nohskb Atlas Insur- 
ance Co., Ltd. v, London Oenbkax Insur- 
ance Co., Ivro. (1927), 43 T. L. R. 641. 

1986. After this case add now, R. S. C., Ord. 11, 
r. 8a.” 

1986a. Grounds for granting or refusing order— 
Objection to award.] — Where there is no ob- 


jection to an award or where the objection 
raised is one which can easily be dispcised of, 
the summary procedure provided by the 
Act of 1889, s. 12, is prompt dc convenient s 
but where there are matters which may 
gravely affect the validity of the award or the 
right to proceed under it, it ia proper that thev 
should be dealt with by an action in which 
the facts can be fully ascertained, & no order 
under the sect, should be made giving leave 
to proceed summarily under the award. — 
Ee Boes & Co. A; Peters, Rushton Si Go., 
[1919] 1 E. B. 491 ; 88 L. J. E. B. 851 ; 120 
L. T. 518, 0. A. 

i985b. Award against Crown.] — ^An award 

against the Crown in an arbn. under the 
Act of 1889 cannot, for the pur^se of en- 
forcement, be treated as a ju^ment or 
decree on a petition of right, St, under sect. 12 
of that Act leave to enforce the award as a 
ju<fement or order will be refused. — Grech 
V. Board of Trade (1923), 02 L. J. E. B. 
966 ; 130 L, T. 16 ; 89 T. L. R. 630 j 67 
Sol. Jo. 725, C. A. 

1986. Add. Annotaiiona : — Distd. Richardsons A 
Bradley v. Bernhard, [1025] 2 E. B. 121. 
Foild. Simbro Trading Co. v, Posograph 
(Parent) Corpn., [1929] 2 E. B. 266. 

2056a. .] — Oppbnhbim Si Co. v. MAHOBffBP 

Haneef, No. 1857a, ante. 

2059. Add. Annotation: — ^Refd. Joachimson v, 
Swiss Bank Corpn., [1921] 8 E. B. 110. 

2092a. .) — On a motion for an attachment for 

not performing an award, the ct. will not 
discuss objections to the award, not apparent 
on the face of it ; as, that the arbitrator was 
partial, or that matters were brought before 
him, the reference being of all matters in 
difference, which are not disposed of by the 
award. — Macarthur v. Campbell (1834), 
2 Ad. & El. 62 ; 4 Nev. & M. E. B. 208 ; 
4 L. J. K. B. 25 ; 111 E. R. 21 ; previous 
proceedings (1834), 6 B. & Ad. 518. 

Annotaiiona : — CanBd. Wright v. Graham (1848), 3 Bxoh. 131. 
Raid. South V. Troup (1849), 7 O. B. 757 ; Davies v. Pratt 
(1855), 17 C. B. 183. 


PART IV. SECT. 19, SUB-SECT, 4.-~C. 

2050 iii a, .] — B., au arbi- 

trator, Id the absence of 8c without 
notice to one of the parties, made au 
award : — Held / although the award 
might have been set aside for mis- 
conduct of the arbitrator If moved 
against In time, ret, the award being 
hnat, the misoonnuct could not be set 
u|> as an answer to an action upon the 
award. —Tocranurac v, Sandwicb 
West Township, [1920] 48 O. L. B- 
306 ; 56 D. L. B. 83.— CAN. 

2050 ui b. .J— In a suit 

In India upon an award made apon 
a rtubiulsHion to arbn. in England, 
irregularity or luiscouduct In arriving 
at the award is not a defence, — 
OppRxnEi.u & Co. V. Mahomed Hankbf 
[1922)1 A. C. 482; 91 L. J. P.C.20d ; 127 
L. T. 196 ; 49 L. E. lad. App. 174.— IND 

2050 ill 0 . .J — Au award 

duly made in England under the 
English Act of 1889 can be enforced by 
a suit In au Indian ot.. Sc cannot be set 
aside by au Indian ct. on any ground 
of fuiscuuduct or irregularity on the 
part of the arbitrator. — J ohn Batt Sc 
C o. (London) v. KLanoolal Stc Co, 
(1925), I. L. R. 53 Calo 66.— IND. 

2056 1. .Vof irregutarUv in conduti of 
arbUratora.) — Arbitrators appointed, 
but not In writing for the purpose of 
winding up the affaire of a partnership 
between pltl. 5c deft, met Sc went over 


such papers as were available at the 
moment, heard what each of the 
partners bad to say Sc reached a oon- 
cJuHfon which thev stated at the 
meeting. The arbitrators took no 
oath of office, Sc two witnesses were 
sworn. A day or two after the 
meeting, one of the arbitrators pre- 
pared Sc signed a memorandum heatded 

lieport of Arbitrators,** stating the 
concHisloD that the balance due to 
pltf. was a certain sum. This memo- 
randum was taken by pltf. to the other 
arbitrators, each of whom signed it. 
This action was brought upon the 
memorandum as upon an award. Deft, 
pleaded the award was Irregular Sc 
illngal. in that no evidence was taken 
under oath, the arbitrators were not 
sworn, or legally appointed, deft, was 
not pennitted to give his evidence. Sc 
although be objected, the award was 
given without his being beard. Deft, 
also counterclaimed for mouers paid 
to pltf., etc. : — JOetd .* the objections 
plea^led ought to have been taken on 
a motion to set aside the award. Sc 
were not available as a defence to the 
action. — M illbu v. McDo.vnell, [1928 ) 
4 D. L. K. 728 ; 62 O. L. R, 484.— 
CAN. 

PART IV. 8ECT, 19. 8UB-8E0T. 6. 

■n. What d/cfences available.] — 
Applts. brocttht an action against the 
Oommonweaitb to reoover money due 


under two contracts. While the action 
was pending the A.-G. of the Common- 
wealth agreed to submit to arbn. the 
matters in dispute between the parties. 
This agreement recited the making of 
the two contracts. The arbitrator 
having made his award in favour of the 
(Domtuoowealth, applts. moved to set 
aside the award or to remit It to the 
arbitrator on certain grounds, none 
of which related to the validity of 
either of the contraota. That motion 
was disiulHsed. On an appIloaUon by 
the Commotiwealth for leave to enforce 
the award : — Held : applts, were riot 
entitled to challenge the validity of the 
two contracts or the authority of the 
A.-0. to make the agreement for arbn. 
— KIDUAN V. COMMONWBALTS OF 
Austbalia (1925), 37 C. L. H. 233 ; 26 
8. R. N. 8 W, 879 ; 43 S. S. W. W. N, 
11 ; 11926] Argus L R. 118.— AUS, 
so. Arbitration Act, 1909, #. 13 — 
Award merely detertnining rigkts.)^ 
The above sect, does not authorise 
a judge to give leave to Issue exeoution 
dlreotly on an award which merely 
determines rights, but says nothing 
as to the amount to which the soocees- 
ful party is entitled,— /te MoNAUaHT Sc 
QTOgi^-BTBraEN$ OaOo.(No.2),U918j 
3.W. W. R. 837 ; 43 D, L. U. 7.— CAN. 

sp. ArbUrtUion Act, B. S. U.^ 1918 
{e. 9 ) — Award under Municipal 
Arbn. A^, E.d.M.. 1818 (0.9), app&e 
to awards under Mnnlolpal Aet un* 



VoL XL-^AMtaMon. Cases 2187-&475. 


2187» Add^ Annotationa : — ^Apld. Bradshaw i;* Air 
Council, [1926] Oh. 829. Retd. Haynes t?. 
Aldridge Colliery Co. (1923), 130 L. T. 282; 
Mansfield t’. Robinson, [1928] 2 K. B. 853. 

2187a. Discretion o! arbitrator — Must be exercised 
Judicially.] — An arbitrator's discretion as to 
costs must be exercised judicially. — Lloyd 
Del Pacifioo v. Boaed of Trade (1930), 
46 T. L. R. 476 ; 36 Com. Cas. 326. 

2218. Add, Annotation : — Consd. Eursell v. Timber 
Operators A Contractors, [1923] 2 K. B. 202. 

2244. Add. Annotation: — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2826. Add. Annotation: — As to (1) Reid. Reid, 
Hewitt V. Joseph, [1918] A. C. 717. 

2881. Add. Annotation : — Reid. Akt. Ocean v. 
Harding, [1928] 2 E. B. 871. 

2882. Add. Annotations :-^Consd. Reid, Hewitt v. 
Joseph, [1918] A. 0. 717. Reid. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212 ; Weber 
V. Birkett, [1926] 1 E. B. 720. 


2886. Add. Annotation : — Consd. Reid, Hewitt v. 

Joseph, [1918] A. 0. 717. 

2840. Add. Annotations : — Consd. Eeen v, Towler 
(1924), 41 T. L. R. 86. Apld. Eing v. 
Sunday Pictorial Newspapers (1920) (1924), 

133 L. T. 397. 

2344. Add. Annotation : — Apld. Bo Becker, Shillan 
& Barry, [1921] 1 E. B. 891. 

2862. Add. Annotation : — Reid. Be Becker, Shillan 
& Barry, [1921] 1 E. B. 391. 

2858. Add. Annotation : — Consd. Williams v. Jones, 
[1926] 1 E. B. 266. 

2854. Add. Annotation : — As to (\) Consd. Williams 
V. Jones, [1926] 2 E. B. 37. 

2355a. Whether more than one issue — R. S. C., 

Ord. 65, r. 2.] — Williams v, Jones (Stanley) 
& Co., [1926] 2 E. B. 87 ; 96 L. J. E. B. 471 ; 

134 L. T. 662 ; 70 Sol. Jo. 463, C. A. 

2368. Add. Annoiaiion : — Apld. Be ^cker, Shillan 

& Barry, [1921] 1 E. B. 391. 

2361a. Award not providing lor costs ol 

parties.] — Re Becker, Shillan & Co. & 
Barry Brothers, No. 1954a, ante. 


Part V. — References 

Sect. 1 (p. 613). -REFERENCES FOR INQUIRY 
AND REPORT. 

See^ now, S.C.J. (Consolidation) Act, 1925 
(c. 49), ss. 88, 92. 


2448. Add. Annotation : — Reid. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 E. B. 48. 

2451. Before this case add Arbitration Act, 1889, 
B. 16, is now replaced by S.C.J. (Consolidation) 
Act, 1925 (c. 49), s. 90.» 


by Order of Court. 

2455. Add. Annotation: — Reid. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 jE. B. 48. 

2458. Before this case add “ Arbitration Act, 1 889, 
B. 13 (2), is now replaced by S.C.J. (Con- 
solidation) Act, 1925 (c. 49), s. 88 (2)." 

2459. Add. Annotation : — Refd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 E. B. 48. 

2475. For cross-reference after this caser ead “ Sea 
now. S.C.J. (Consolidation) Act, 1925 (c. 49), 
s. 90 (3)." 


expressly oonfllotingr with the latter 
Act. Where aoi award on an arbn. 
under Municipal Act is made on a 
written submission & fixes not only the 
amount but also the liability. It may 
be entered on application as a Judgr- 
mont of the Ct. of Eingr’a Bench & 
enforced accordingly. — Sweinsson v. 
Rural Municipality of Charles - 
WOOD, [19171, 3 W. W. R. 201; 30 
D. L. R. 32.— CAN. 

iq. Decree — Failure to accept aumrd.] 
— Whore in a suit parties have referred 
their difference to arbn. without an 
order of the ct. & an award is made, 
a decree In terms of the award can be 
poased by the ct. under Civil Procedure 
Code, Ord. XVIIT., r. 3. although tho 
part/ies do not accept the award. — 
BUBRARAJU t). VKNKATRAMARAJU 

(1928), I. L. R. 61 Mad. 800.— IND. 


PART IV. SECT. 20, SUB-SECT. 1.- 
D. (b). 

II, jirbUraiion Act, R. S. M., 

1913 (c. ^y-OreaUr Winnipeg Water 
District Act, 1913 (c. 22).)— ite IVKR- 
soN A Greater WIN^aPBG Water 
District. (1921) 1 W. W. R. 621 j 67 
D.L. R. 184; 30 Man. L. R. 98.— CAN. 

lU, Arbttratian Ad, 1908.)— 

An order provided that the costs of 
the reforenoe 8c award should be with- 
in the discretion of the arbitrator under 
& subject to the above Act; — Held: 
the discretion of arbitrators with regard 
to ooats was not limited bv tho 
prlnoiplee which the ote. apply.- 
Ttnan e. Forbes, [1921] N. Z. L. R. 
738.— N.2. 


PART IV. SECT. 20, SUB-SECT. 8. 

z i. Includes costs of counter- 

claim.]— K vrk V. XntR (1897), 40 
N. S. R. 600.— CAN. 


sr. ** Costs of attendance of ** party — 
Party attending with severed witnesses — 
Costs of witnesses not included .] — 
MrCJUEEN V. Vancouver Xslanp 
Power Co., Ltd. (1925), 35 B. C. 11. 
.558.— CAN. 


PART IV. SECT. 20, SUB-SECT. 6. 

■t. Power of arbitrator to fix coun- 
seVs fee^A — On an arbn. as to costs 
in an action, the arbitrator has power 
to fix the counsel’s fees. — Chatter* 
SON V. Dutton, [1917] 2 W. W. R. 
393 ; 33 D. L. R. 622 ; 10 Sask. L. R. 
1 09.— CAN. 

iv. Power of arbitrator to postpone 
fttrotion.l— An arbitrator on making 
his awaM may reserve the question 
of the costs of the arbn. & tax them 
— Ohattebson V . Dut- 
2 W. W. R. 393; 33 
; 10 Sask. L. R. 169.— 


2396 vU. The taxing 

offioer having disallowed the fees for 
senior oounse] on the taxation of a bill 
of costs In an arbn. case on the ground 
that two counsel were in no way neces- 
sary ; — Held ; as the arbn. Involved 
a sum of nearly £6,000 & the evidence 
was of a highly teohnioal nature, tho 
servloes of a senior counsel were 
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subsequently, 
ton, [1917) 
D. t. R. 622 
CAN. 


properly employed, & his fees & the 
accessory chargee should have been 
allowed. — G arlics & Co. v. Poynton 
(1917), 38 N. L. R. 69,— B. AF. 

2414 viii. .] — New Brunswick 

Electric Power Commission v. Quin- 
ton, [1924] 4 D. L. R. 345.— CAN. 

PART V. SECT. 1, SUB-SECT, 4. 

a i. “ Acting ” Deputy Registrar 

of Supreme Court.}— Held • while the 
validity of tho appointment was 
doubtful, yet as the above officer had 
acted since his appointment, a Judge 
of first instjince should uphold the 
appointment unless fully satisfied that 
there was no power of making it, 
especially where, as in this case, the 
reference had proceeded without ob- 
jection on the point. — Pusarelci v. 
loco Townsitk Co., (19223 1 W. W. R. 
1238.— CAN. 


PART V. SECT. 1, SUB-SECT. 5. 

p (p. 616) 1. Alberta 

Rules, r, 312.] — ^Maikfroid v. Main- 
FROID (Alta.). [19261 4 D. L. R. 1060 ; 
[1926] 3 W. W. R. 617.— CAN. 

zi. .] — Rc Cochran's 

Trusts (No. 2) (1919), 62 N. 8. R. 278. 
—CAN. 


PART V. SECT. 1, SUB-SECT. 6. 

247411. .1— Avoby & Son v. 

Parkb (1917). 12 0. W. N. 4 : 39 
O. L. R. 74 ; 36 D, L. R. 71.— CAN. 



Cues 2485—2618. English and Empire Digest Supplement, 


Sect. 2 (p. 619).— REFERENCES FOR TRIAL 

See; now, S.O.J. (Consolidation) Act, 1925 
(c. 49), s. 89. 

2485« Add, Annotation: — Retd. Mayhead v. 

Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
869. 

2511* Add, Annotation : — Retd. Mayhead v. 

HydrauUc Hoist Co. (1931), 100 L. J, K. B. 
,369. 

2554. Before this case add “ Arbitration Act, 
1889, ss. 16, 17, is now replaced by S.O.J. 
(Consolidation) Act, 1925 (c. 49), ss. 91, 92.” 

2557. Add. Annotations : — As to (1 ) Consd. Be 
Soc. les Affrdteurs B^unis & SMpping Con- 
troller, [1921] 3 K. B. 1 ; Kursell v. Timber 
Operators & Contractors, [1023] 2 K. B. 
202. As to i2) Consd. Be Soc. les Affr4teurs 
Bdunis & Shipping Controller, [1921] 8 
K. B. 1 ; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; Light v. 
West, [1926J2 K. B. 238. 

2567. Delete cross-reference before this case. 

2575. Before this case add “ See, now, S.C.J. 
(Consolidation) Act, 1925 (c. 49), s. 90 (2).” 

2580a. No power to alter his own order.] — Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under R, S. C., Ord. 28, r. 11, to 
alter his report subsequently. — Bentley v. 
O’Sullivan (1926), 138 L. T. 189; 41 

T. L. R. 874 ; 69 Sol. Jo. 609, D. 0. 

2580b. Power to set aside his own order.] — In ecu 
action tried by an official referee judgment 
was given against defts. by default. Defts. 
applied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official rcfei’ee himself took the point that 


the application to set aside his judgment had 
not been made within six days after the trial ; 
& he further held that, having regard to the 
concluding words of R* S. 0., Ord. 69a, 
r. 8 (b), he had no jurisdiction to set aside 
his own judgment ; — Held: (1) the objection 
in regard to time, not having been taken at 
the earliest oppoHunity, could not be relied 
upon by pltfs. on the appeal ; (2) as under 
R. S. C., Ord. 36, r. 60, the official referee had 
** the same authority in the conduct of any 
reference or trial as a judge of the High Ot.,** 
he had jurisdiction to set aside his own judg- 
ment, & the words “ save as herein provided, 
no application for a new trial before a referee 
shall be made ’* at the conclusion of Ord. 69a, 
r. 8 (b), referred only to the procedure to be 
followed in appeals from referees to the 
Divisional Ct. — London Steamship & Trad- 
ing CoRPN., Ltd. v. Russian Volunteer 
Fleet (1926), 136 L. T. 607 ; 42 T. L. R. 
632 ; 70 Sol. Jo. 888, D. C. 

2593. Add. Annotation : — ^Refd. Ruf v. Pauwels, 
[1919] 1 K. B. 660. 

2699. Add. Citation 46 L. J. Q. B. 136. 

2603. Add. Annotations : — As to (1 ) Consd. Cogstad 
V. Newsum, [1921] 2 A. 0. 628. As to {2) 
N.F. Cogstad v. Newsum, [1921] 2 A. C, 528. 

2611a. Costs.] — In an action upon a contract 

in the High Ct. judgment was given for pltf. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8, The referee took the 
account ascertained the amount to be 
£83 10s. & on Nov. 29 indorsed the order 
accordingly. On the next day & before final 
entry of the completed order, the judge, 
upon pltf. *8 application, ordered the costs 
to be taxed on the High Ct. scale : — Held : in 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (c. 73), s. 11, 
to award costs on the High Ct. sc^e, for 
until the result of the account was ascertained 
the question of costs could not be finally 
determined. — Light v. West (William) & 
Sons, Ltd., [1926] 2 K. B. 238 ; 95 L. J. K. B. 
667 ; 184 L. T. 093 ; 42 T. L. R. 311 ; 70 
Sol. Jo. 404, C. A. 


Part VI. — Application of Arbitration Act, 1889, to 
References under Statute. 

2618. Add, Annofaiion : — Consd. Re Becker, Bhillan & Barry, [1921] 1 K. B. 391. 


PART V. sect. 2, SUB-SECT. 1.— D. 

■w. Under Alberta Rtdee.] — Main- 
FROID V. Mainfeoiu (Alta.), (1926J i 
D. L. R. 1060 ; [19261 3 W. W. E. 
617.— CAN. 


o I. Action on buildino ooTiircu^t,] 

— Houbk Repair & Service Co. v. 
Miller (1921), 64 D. L. R. 115; 49 
O. L. R. 205.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— E. 

1 i. .] — An order made by a 


judge in the exercise of hlB discretion, 
referring an action to arbn. under 
Ord. 97, will not he interfered with by 
the Ct. of Appeal, unJeae it is manifest 
that the order will operate to defeat 
the rights of, or cause injustice to, one 
or other of the parties. — Tylobs 
(Australia), Ltd, v. Maogboakty, 
U928JSt. R. Qd. 371.— AUS. 


PART V. SECT. 2, SUB-SECT. 6. 

, »y. Time for appeal — Bactension of 
tinte — When oraniecT.}— An anpUcation 
was refused for extension or time for 


appeal from a matter in a referee 
report, the report, although not flnaUv 
conflnned, having been dealt with 
nearly two months before, A the 
reason for extension 6c merits of appeal 
being, in the oircumstanoes, insuffi- 
cient. — Jamieson c. Jamieson, [1921) 
1 W. W. R. 63.— CAN. 

PART V. SECT. 3. 

8z. Scope of reference — Not facts in 
issue dt determined by court ] — Foster 
V, liEAUME, [19261 1 D. h. H. 1024 ; 
60 O. L. n. 63.— CAN. 
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VoL n. — Arttttration. 


ARMS AND AMMUNITION. 

Carrying - - See Ckiminal Law. 

Gun Licences -* ,, Revenue. 

Sale of - - Trade and Trade Unions. 


ARTIFICIAL CREAM. 

See Food and Drugs. 


ASSISTANCE, WRIT OF. 

See Exkcution. 
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VoL m. OaaM 1— 7L 


AUCTION AND AUCTIONEERS. 
Part I. — Definitions. 

CUaUom .—For 1 Dav. Ill read “ 1 Dow. Ill, H. L,” 


Part II. — Auctioneer’s Licence 


15a. Use of initials Pltf. Bowler & hie 

co>pltf. Blake carried on in partnership the 
business of auctioneers & estate agents at P. 
A G., & in May, 1020, deft, entered their 
employment as an outside canvassing & 
negotiating clerk under a written agreement 
of service which provided {inter alia) that 
either party could terminate the employment 
on giving seven days* notice in writing & 
(clause 6) “ after the termination from any 
cause of the employment aforesaid the clerk 
shall not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers & estate agents after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 
carrying on of such business within the 


borough of P. or in the town of G.** In 
Sept. 1920, pltfs. duly terminated deft.*8 
employment, & on leaving their service he 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as ** C. Love- 
grove, A.A.l.,Estato Agent,’* the initials A.A.I. 
meaning Associate of the Auctioneers* In- 
stitute, mit he did not take out an auctioneer’s 
licence nor do any business as an auctioneer ; 
— Held: deft, had not by the use of the 
initials A.A.I. held himself out to be an 
auctioneer. — Bowler v. Lovborove [1921] 
1 Ch. 642 ; 90 L. J. Ch. 356 ; 124 L. T. 
695 ; 37 T. L. E. 424 ; 66 Bol. Jo. 397. 

Annotation: — ^Be!d. Vincents of Heading r.lFogden (1932), 
48 T. L, R. 613. 


Part III. — Authority 

43. Add. Annotation : — ^Refd, Chaney r. Maclow, 
[1929] 1 Ch. 401. 

46. After this case add : — 

.] — Stat. Frauds, s. 4, is now 

replaced by Law of Property Act, 1925 (c. 20), 
s. 40. 

66. Add. Annotation : — Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

67. Add. Annotationa : — Consd. Cohen v. Roche 
(1926), 96 L. J. K. B. 945 ; Chaney v. Maclow, 
[1929] 1 Ch. 401. 

58. Add. Annotation: — Retd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

59. Add. AnnoteUion : — ^Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

68. Add. Annotation : — ^Apld. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

68a. .] — A freehold house was 

knocked down to deft, as the highest bidder, “6. 
but he afterwards refused to sign the conti*act 
because one of the conditions of sale required 67. 
the purchaser to pay certain road-making 
ohar^. On the same day the auctioneer, 
as soon as he was informed of deft.’s refusal, 
signed the contract as doft.’s agent. In an 
action by the vendor for specifio performance, 71. 
the judge held in the ' circumstances the 


of Auctioneer. 

auctioneer’s signature could fairly be said 
to be part of the transaction of sale. & there 
was a memorandum in writing sufficient to 
satisfy Law of Property Act, 1026 (c. 20), 
8. 40 : — Held : an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time & in such circumstances that the 
signature could fairly be said to be part 
of the transaction of sale, & as the question 
whether this condition was satisfied was a 
question of fact, the judge’s decision that 
there was a valid memorandum must be 
affirmed. — Chaney v. Maclow, [1929] 1 Ch. 
461 ? 08 L. J. Ch. 346 ; 140 L. T, 312 ; 45 
T. L. R. 135 ; 73 Sol. Jo. 26, O. A. 

Add, Annotation >Dfstd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

Add. AnnoMion : — Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

Add. Annotation : — Consd. Chaney v. Maclow. 
[1029] 1 Oh. 461. 

Add. Annotation : — Retd. Cohen v. Roche 
(1926), 96 L. J. K. B. 946. 

Add. Annotation : — Consd. Chaney v. Maclow, 
[1920] 1 Ch. 461. 


PART II. 

•a. Acquisition of provincial licence 
^NccessUy for municipal licence .) — 
A person Who has obtatDed a pro- 
' vinola) tioenoe as auctioneer under 
AnoUoneers Sc Pedlers’ Act. E. S. A., 
1922 (o. 39), may be oompalled to take 
out a municipal lloenoe. — E. (Morris) 
STTMMBL, 0928] 4 D. L. E. 965 ; 3 
. W. E, 1185.— CAN. 

ib. — — Power of eity — Con- 
nol arbOroHly refuse lioence.]— Mooes 


Jaw V. Tatlor, [19241 1 W. W. E. 
10C3.~-CAN. 

ge. Cannot aarhi* 

irarily revoke licence.]— Moos® Jaw v. 
Tattlob. [1924] I W. W. E. 1003.— 
CAN. 


0 1. — Auctioneer licensed by 

province.]-— M oose Jaw v. Taylor, 
[1924] 1 W. W. E. 1063.--CAN. 

•d. lAcensino db Pankrupt Sales in 
City of St. John Act. n7 B.. 1924 
(c. 76>— ITben fee of 1500 poy^Ie.} — 


jrA«B V. HT. JOHN'S CORPN. (N. B.), 


[1920] 2 D. L. R. 414,— CAN, 


PART in. SECT. 1. 

241. To receive purchase price — 
By bill of exchange,] — An auctioneer 
cannot without authority from his 
client take pasrmont otherwise than in 
cash, & If he takes a bill of exchange, 
& afterwards does not pay the vendor, 
the purchaser is not discharged. — 
Boothman V. Byrne (1928), 57 I. h. T. 



Cases 76~155a. English and Empire Digest Supplement, 


75. Add* Annotation : — Consd. Chaney v. Maclow, 
11929] 1 Ch. 46L 

76a. Entry of purchaser’s name — Auctioneer’s 

name printed on catalogue.] — Pltf, bought 
for £60 at an auction one of the lots> which 
waa the property of deft., who was the 
auctioneer. The lot was included in the 
printed catalogue, the whole of which was 
pasted into the auctioneer’s book, & after the 
lot in question was knocked down to pltf. 
deft, wrote against its description in the book 
the price & pltf.’s trade name. Deft.’8 name 
waa nowhere written by him in the book, but 
his printed name appeared on the front page 
of the catalogue pasted in the book. Deft, 
refused to hand over the goods on the ground i 


that the lot in question had been the subject 
of a “ knock«out ” to which pltf. had been 
a party. In an action for breach of contract 
deft, pleaded that there was no memorandum 
signed by him within Bale of Goods Act, 
1893 (G. 71), 8. 4 (1) Held ; (1) the exist- 
ence of a ** knock-out ” did not afford any 
defence to the action ; (2) deft.’s printed 
name, having been authenticated by his 
writing down the price & the purchaser’s 
name, was a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, & pltf. was entitled to recover. — 
COHBN V. Boche, [1927] 1 Kj B. 169; 96 
L. J. K. B. 945 ; 136 L. T. 219 ; 42 T. L. B. 
674 ; 70 Sol. Jo. 942. 


Part IV. — Conduct of the Sale. 


82a. Sale below reserve price — Vendor bidding 
personally.] — Narramore v* Fuller, HallA; 
Foulsham (1932), 70 Sol. Jo. 289. 

134, Add. Annotation: — Reid. Beyfus v. Lodge, 
[1925] Ch. 360. 

148. Add, Annotation : — Apld. BawHngs v. General 
Trading Co., [1921] 1 K. B. 636. 

149. Add. Annotation : — Refd. BawUngs v. General 
Trading Co., [1921] 1 K. B. 635. 

150. Add. Annotation: — Consd, Bawlings v. 
General Trading Co., [1921] 1 K. B. 636. 

After this case add : — 

.]— ^iS'ec, noto, Auctions (Bidding Agree- 
ments) Act, 1927 (c. 12). 

151a. — At a sale by public auction 

of surplus property belonging to the Ministry 
of Munitions pltf. & deft, agreed, in order to 
avoid competition, that deft, alone should 
bid for certain goods, & that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 
knocked down to deft. Deft. suDsequently 
repudiated the agreement. In an action by 
pltf, to recover one moiety of the goods pur- 
cliased or the value thereof over & above 
the price paid at the auction. — Held : the 
agreement was not illegal, & judgment should 
be entered for pltf.— Bawlings v. General 
Trading Co., [1921] 1 K. B. 635 ; 90 L. J, 
K. B. 404 ; 124 L. T. 502 ; 37 T. L. B, 


252; 65 Sol. Jo. 220; 26 Com. Cas. 171, 

O. A. 

Annotation: — Apld. Oohon v. Roche, [1927 J 1 K. B. 109. 

151b. .] — Cohen d. Boche, No. 76a, 

ante. 

152. Add. Annotation : — Refd. Bawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

153, Add. Annotation : — Refd. Bawlings v. General 
Trading Co., [1921] 1 K. B. 635 

165a. .] — purchaser alleged by his answer to 

a suit for specific performance, that he acted 
as a puffer in bidding for one lot, & also as 
puffer in bidding for another lot, which was 
knocked down to him ; & that he therefore 
purchased the lot, & signed the agreement for 
the purchase, as the agent of the vendor ; but 
the statement in his depositions of the cir- 
cumstances attending the signature was 
somewhat different from that in his answer, 
& he had signed an order on his attorney 
for payment of the deposit money : — Held : 
there was not sufficient evidence of agency, 
& deft, was held to have purchased on his 
own account. 

Taking into consideration the signature by 
deft, of the memorandum of agreemeno, the 
contradiction between his answer & his 
examination, & his having given an order 
for the deposit in lus own name, & on his 
own agent, it is impossible to contend that 
he purchased as the agent of pltf. (Turner, 
V.-C.).— Bennett v. Smith (1852), 20 L, T. 
O. S. 28; 16Jur. 421. 


PART IV. SECT. 8, SUB-SECT. 2. 

so. Sale ** withenU reserve** — Bvr- 
den of proof.] — The ornis of proving 
that a sale by auction wae ** wlthont 
reserve Is upon the person alleging it. 
In case of doubt the presumption Is 
that the auction was one with reserve. 
Neuoebaukr & Co., Ltd. v. Her- 
mann. [1923) App. D. 664.— S. AF. 


PART IV, SECT. 5. 

a 1. — Sale for cash — Didder unable 
to pay cash.\^JJeld : no sale had been 
effected. — D enis v. Morinill Oorpn. 
mta.). [19171 2 W. W. R. 323 ; 34 
D. L. R. 724.— CAN. 

0 i. Not affected by verbal state- 

ments made by vendor*s clerk at sale.] -^ 


t6I I. Knock-out sale — Enforcement 
of aureemerU between paHiee.} — Grant 
!). V/niTZMAN (1921), 66 N. S. R. 16.— 
CAN. 

n I. .] — Sale declared void. — 

For V. Merrick (1860), 8 Gp. 328. — 
CAN. 

n il. .] — Held : the legal estate 

passed by the conveyance, A If it was 
sought to impeach it. the case must be 
taken into equity. — Katnes v. 
Crowder (1864), 14 O. P. Ill,— CAN. 

D Ifl. .) — A sale will not be set 

aside on the ground that a party was 
prevented from bidding by promises 
made to him by the purchaser. Such 
fact, If established, would constitute 
the purchaser a trustee for him, A 
would be Bubjeot for a suit. — B rook e. 
Saul (1867), 2 Oh. Oh. 145.— CAN. 


Currier v. Crosby (1877), 17 N. B. R. 
(1 P. A B.) 464.— CAN. 

PART IV. SECT. 7. 

sf. Refusal of bidder to pay — Sale 
of poods seized under execution — 
Sheriff entitled to sell goods again.]-— 
Halifax Automobile Co. v. Drew, 
(1924) 1 D. L. R. 891 ; 67 N. S. R. 1.— 
CAN. 

PART IV. SECT. 9. 

148 vi. .) — A combination among 

intending purchasers at an unreserved 
auction safe to stifle competition bv not 
bidding against one another is a fraud 
against the seller, A the auctioneer Is 
not bound to recognise a bid by a 
member of such a combination. — 
Neugedauer a Co., Ltd. v. Hermann, 
[19233 App. D. 564.— S. AP. 



Vol. in.— Aaction. Cases 171a— 968. 


Part V.- 

171a. Failure to require deposit — Whether breach 
of contract with vendor.] — Pltfs. entrusted to 
defts., who were auctioneers, a suit of armour 
for sale by auction. One of the conditions 
of sale was that the buyer should pay down 
10«. in the £ or more if required in part pay- 
ment of the purchase-money, in default of 
which the lot might be put up again & 
resold. By another condition, on the failure 
of a buyer to comply with any of the condi- 
tions, the money deposited in part payment 
was to be forfeited. One B., who had 
previously bought for an American mil- 
lionaire, bid at the auction & the armour 
was knocked down to him. The auctioneers 
did not ask B. for a deposit, as they assumed 
that he was acting for the millionaire for 
whom he had acted before. The millionaire 
afterwards repudiated B.’s authority, & B., 
when asked to take the armour, could not 
pay for it. Consequently the sale was not 
carried out. In an action by the sellers 
against the auctioneers for breach of con- 
tract to procure the buyer to pay the 
deposit : — Held : there was no ngeligence or 
breach of duty on the part of the auctioneers 
in exercising their judgment, in the circum- 
stances, by not enforcing the conditions of 
sale as to a deposit, &, since on the evidence 
the armour would not liave been sold if it 
had been put up again, there were no 
damages, & the action failed. — Cyril 
Anrade, Ltd. v. Sotiieby & Co. (1931), 47 
T. L. K. 244 ; 75 Sol. Jo. 120. 

191a. Order for repayment under Law 

of Property Act, 1925 (c. 20), s. 49.] — Lease- 
hold shops described in the particulars of 
sale as “ Valuable business premises ** were 
put up for sale by auction, subject to special 
conditions of sale & also to the National 
Conditions of Sale, by one of which, namely, 
the sixth, it was stipulated that the leases or 
copies thereof might be examined at the 
oflice of the vendors’ solicitors before the sale 
& that the purchaser, whether or not he 
inspected the same, should bo deemed to 


-Deposit. 

have bought with notice of the contents 
thereof. Deft, only became aware of the 
sale on the day when it was held &, having on 
that day been supplied by the auctioneers 
with the particulars & special conditions, but 
not with the National Conditions, & relying 
upon the truth of the description in the par- 
ticulars, he bid at the sale and was declared 
to be the highest bidder thereat. He then 
signed the usual form of memorandum to the 
effect above stated & paid a deposit to the 
auctioneers. In the course of investigating 
the title it came to deft.’s knowledge for the 
first time that the leases under which the 
properties were held were subject to covenants 
wdiich prohibited any other trade or business 
than that of a ladies’ outfitter, fancy draper & 
manufacturer of ladies’ clothing from being 
carried on upon the properties. In conse- 
quence of the existence of those restrictive 
covenants & the failure of pltfs. to procure 
their removal or the licence of the lessors to 
use the properties for the purposes of any 
business, deft, refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft, counter- 
claimed rescission of the contract & to 
recover his deposit : — Held : (1) a shop which 
could be used for one purpose only was not 
fairly described as “ valuable business 
premises ” ; & (2) such a misleading repre- 
sentation by pltfs. in their particulars of 
sale disentitled them, notwithstanding the 
sixth condition, to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such repi’esentation, to 
specifically perform his part of a contr^t 
for a consideration different from that which 
he was led to expect. The action was dis- 
missed ; & deft, was declared to be entitled 
to give a valid receipt to the auctioneers for 
the deposit. — Charles Hunt, Ltd. v. 
Palmer, [1931] 2 Ch. 287 ; 100 L. J. Oh. 
350 ; 145 L. T. 630; 75 Sol. Jo. 525. 

192. Add, Annotation : — Refd. Beyfus v. Lodge, 
[1925] Ch. 350. 


Part VII. — Rights and Duties in Relation to Vendor. 


213. Add, Annotation : — Refd. Cohen v, Rocho 
(1926), 96 L. J. K. B, 945. 

226. Add, Annotation: — Consd. Harrods, Ltd. v. 
Lemon, [1931] 2 K. B. 157. 

242a. Sale stopped by vendor.]— Davies r. Daws, 
Daws v, Davies (1930), 74 Sol. Jo. 663. 

246. Add, Annotation : — Consd. Bow’s Emporium 
V. BreU (1927), 44 T. L. R. 194. 

255. Add. Annotatiom: — Refd. Page v. Sully 


(1919), 63 Sol. Jo. 55 ; Benton v, Campbell. 
Parker, [1925] 2 K. B. 410. 

257. Add, Annotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. B. 783. 

263. Add, Annotation: — Consd. Britannia Hy- 
gienic Laundry Co. v, Thornycroft (1926), 
136 L. T. 83. 

268. Add, Annotation : — Refd. Adams v, Morgan, 
[1923] 2 K. B. 234. 


PART VIL SECT. 1. 

t i. Dimppfctrance of pi 
— Lot not rcsoW.J— Pltf . instruiitod defts, 
to Bell his housonold furniture by public 
auction for cash without reserve. At 
the auction a suite of furniture was put 
up for sale, & after some bidding was 
knocked down to B. for £9 5s. B. wont 
away, oBtensibly to get the money, but 


did not return, 5c she could not be 
traced subsequently. The furnitiuv 
was not removed & defts. asked pltf. 
what they should do with it, but he 
refused to give any directions as to Its 
disposal. Pltf. then sued defts. for 
£0 5s., the price of goods sold 5: 
delivered or, oltematively, as damages 
for negligence : — Held : the first claim 
could not bo sustained in law ^ there 


Imd been no nogllgonce on the part of 
defts. — A siiendkn & Co. r. Dorney, 
11930] W. A. L. R. 111.— AUS, 


PART VII. SECT. 8, SUB-SECT. 2. 

240 11. .1— McColl, McColl 

r. McColl (1881), 8 P. R. 480.— CAN. 



OaM STS— 887. English and EMPHts Dighst Supplembnt. 

Part VIII. — Rights and Liabilities in Relation to Purchaser. 


278. Add, Annotations : — Consd. Benton v, Camp- 
bell, Paj*ker, [1026] 2 K. B. 410. Reid. Page 
V. SuUy (1018), 63 Sol. Jo. 66. 

2S0a. Option to resell on purchaser’s default.] 

— Goods were put up for sale by auction, the 
conditions of s^e printed on the auctioneers* 
catalogue providing : The lot to be taken 
away & paid for the day after sale,** & ** upon 
failure of complying with the above con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.** A purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 
endeavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, & the purchaser contended that 
under the conditions of sale it was obligato^ 
upon the auctioneers to resell the lot in 
question, A that he could be charged only 
with any deficiency upon resale : — Held : the 
words ail lots uncleared shall be resold ** 
did not impose any obligation upon the 
auctioneers, out merely conferred upon them 
an option of reselling at their discretion, &> 
the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser. — Robinson, Fisher & 
HABJ5INO V. Bebar, [1927] 1 K. B. 613; 96 
L. J. K B. 160; 136 L. T. 284; 91 J. F. 69; 
43 T, L. R. 66, D. 0. 

282. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1925] 2 K. B. 410. 

289. Add, Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

298. Add, Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410. 


298a. — ^Pa0B V, Sully, No, 301a, 

post, 

295. Add, Annotation: — ^Dlstd. Benton c. Camp- 
beU, Parker, [1926] 2 K. B. 410. 

296. Add. Annotation : — Consd. Benton v, Oamp- 
beU, Parker, (1926] 2 K. B. 410. 

801a. Ron-dellvery — Goods Included in a lot by mis- 
take.] — In the catalogue of a sale by auction 
a lot marked 103 to 109* was included, being 
various bundles of paper. Item 109* was 
a bimdle which the auctioneer did not intend 
to be in the catalogue, he purposed to sell 
it separately. It was, however, knocked 
down to pltf.. Sc, he p^d for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being ** By 
order of J. B. & others.** The buyer brought 
an action for damages against the auctioneer : 
— Held : the various owners of the lots not 
being disclosed as the principals, there 
being no disclaimer by the auctioneer of 
persona] liability, the auctioneer was per- 
sonally liable for non-delivery ; dc the fact 
that the buyer accidentally learned of the 
ownership of lot 109* was not material. — 
Page v. Sully (1918), 63 Sol. Jo. 65, D. C. 

807. Add, Annotation : — Refd. Page v. Sully 
(1918), 63 Sol. Jo. 56. 

311. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1926] 2 K. B. 410. 

812a. -.] — An auctioneer who sells a chattel on 

behalf of a principal does not by the mere 
fact of sale warrant his principars right to 
sell. — Benton v. Campbell, Parker & Co., 
[1925] 2 K. B. 410 ; 94 L. J. K. B. 881 ; 
134 L. T. 60; 89 J. P. 187; 41 T. L. R. 
662 ; 69 Sol. Jo. 842, D. C. 


Part IX. — Rights and Liabilities in Relation to Third 

Parties. 

813. Add, Annotation: — Consd. Benton v. Camp- i 337. Add. Annotation : — Refd. Vanderpant i?. May- 
bell, Parker, [1926] 2 K, B. 410. | fair Hotel Co. (1929), 27 L. G. R. 762. 


PART Vlll. SECT. 2, SUB-SECT. 1. 

entered Into a hire-pnrchaae agreement 
In respect of a motor car. After 
making hlP first payment C. delivered 
the car to W. to sell at public auction. 
K. bought the car at an auction con- 
ducted by W . ; — Beta .* the name of 
the vendor having been disclosed to 


the purchaaer at the sale W. was not 
rec^onaiblc to the buyer. — Arcbibau> 
V. Washer & Co, & Kinnernkt, I1928J 
N. Z, L. R. 166.— N,Z. 

m i, .) — A house & 

premises were put up for sale by public 
auction, but no sale was effected. 
Subsequently a sale by private treaty 
was made & the original conditions of 
sale were signed by the purchaser. 


The purohaaer paid the auctioneer the 
auction foes provided for by the condi- 
tions of Bale. The puronase subse- 
quently fell through owing to tho 
vendor's Inability to getoeitaln nitgees. 
to Join in the sale ; — Held ; the 
purchaser was not entitled to recover 
the auction fees paid by him to the 
auctioneer. — M'N ulty e, Hanbattt 
(1917), 62 I. L. T. 43.— IR. 


AUDIENCE, RIGHT OF. 

See Barbisters; Soucitors. 

AUSTRALIA, COMMONWEALTH OF. 

See DEPENDENaEs and Dominions. 
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BAILMENT. 


Part 1. — In General. 

1. AM. Annolation : — Retd. Halliwell v. Ven- 16. Add. Annotation : — Retd. Be Oairington, 

ables (IflSO), 99 L. J. K. B. 853. Ralphs v. Swithenbank, [1932] 1 Oh. 1. 

6. AM. Amnotation : — ^Retd. Folkea v. Kins. 88 . Add. Annotation : — Retd. Van Oppen v, 

[1923] 1 E. B. 282. Ttedegats (1921), 37 T. L. B. 604. 


Part II. — Gratuitous Bailment. 

48e .Add, Citation .•—Palm. 881. 617. ; Copper Export Assocn. Inc. v, Mersey 

Annotatum :^Retda Hill v. Vaux, 1 Ld. Docks & Harbour Boaid (1932), 48 T.L.R. 642. 

Baym. 227. ^ 17 ^ Add, Annoiaiiofis : — Consd. Halliwell v. Ven- 

46. Add, Annotatione : — Retd. Goldman v. Hill, ables (1930), 99 L. J. K. B. 363. Retd. 

[1919] 1 K. B. 443; Betts v. Metropolitan Goldman v. Hill, [1919] 1 K. B. 443; The 

Police District Receiver (1932), 48 T. L. R. Empress (1922), 92 L. J. P. 42. 


PART I. SECT. 1. 

■k. Perfton obtainiTio poasesaionti: con- 
trol of goods without oumer*s cons^.] 
— -To ooQstltute a bailment It b euffl- 
olent if the bailee, having obtained pos- 
session Sc control of the bailor’s goods 
without the latter’s knowledge or 
oonsent, afterwards acknowledges to 
the bailor that he holds them for him. 
Sc thereafter retains possession Sc 
control for him with his consent. — 
Makowrr, MoBEATfl & Co., PRO- 
PEiBTABY. Ltd. V . Dalorty & Co., 
Ltd., tl»2ll V. L. R. 365.— AU8. 

181, Licence to occupy floor 

space.] — Deft, was owner of a private 
garage. Sc rented to pltf. the right to 
store his motor car therein. The 
garage had no dividing partitions or 
stalls. Sc no particular space was 
assigned to pltf. Pltf. was given a key 
of this garage Sc was able to entiT at 
any time he saw fit to do so Sc remove 
Sc return his oar as he chose : — held : 
deft, was not bailee of pitf.’a car, — 
Lessrr V . Jones, (1920] 47 N. B. R. 
318.— CAN. 

_ 14 i. Goods left at cloak-room — 

Bau organised by commUtee,y-^\io 
oommittM hired a haU, & tlcketo were 
sold. A room was provided for a 
cloak-room. & a oaretaker of this 
room hired at a remuneration paid 
by the committee. When resp. pre- 
sented his numbered ticket correspond- 
ing to the number placed on his coat 
it was found that another coat had 
been substituted for his; — Held: as 
regards the oaretaker, there was no 
implied contract between him 
rasp. As regards the members of the 
committee, any contract they might 
make was a contract on behalf of the 
whole body, inciudlng resp.— Corbett 
J. Jamieson, 119231 N, Z. L. R. 374.— 
N.Z. 

30 i. — Cab driver dt cab proprietor, J 
— A taxi-cab co. hired cabs to drivers 
tmder a contract whioh purported to 
create the relation of bailor Sc bailee 
as between the letter Sc the hirer. The 
letting was for a period of twenty- 
four lionrs. At the termination of 
the hiring the driver was to return the 
pab immediately to the 00. ’s garage 
in good order Sc condition. If he so 
dewed the driver could use the co.*8 
garage telephone, uniform 3c greasing 
& InspeotiDD, services. He sup^ 

own petrol, but bad to buy It from 
00. He was to keep the cab In 
his own persona] custody 3c was 
not to allow any other person to drive 
it. The oab was to be used exclusively 
for the oarriage of passengem (or hire. 
A right to inspeot tne oab was reserved 
to the oo.*s servants. The driver 
agreed to pay as nnt for the oab a 
certain iom at the oonolusloxi of the 


hiring, such sum being a fixed per- 
cental of the amount earned by nlm 
as fares during the hiring, the balance 
beloi^d to the driver. He had no 
specific right to a renewal of the agree- 
ment ; but each day he took out a cab 
a contract embodying the above pro- 
visions was executed by him : — Held : 
the contract was one of bailment Sc not 
partnership. — C hecker Taxicab Co. 
e. Stone, £1930] N. Z.-L. R. 169.— 
N.Z. 

«L Delivery of mineral-water 

battles — Charge for detention of empties. 1 
— Pltfs. sold mineral-water in b.*ttles 
branded with their name. The course 
of dealing with customers was to 
invoice the bottles at a deposit rate of 
two ahUllnsTR per dozen Sc when bottles 
were returned the customers wore 
credited in full. Where bottles were 
not returned the customers were 
debited with a charge for them, pltfs. 
usually acoopting half the deposit rate 
for missing bottles where a deficiency 
was found to exist : — Held : the trans- 
action was in law a bailment in which 
bare possession of the bottles vested 
in the borrower, the true ownership 
remaining in the lender. — C antrell & 
OOOIfRANBV. Nbeson, £19261 N. I. 107. 
— IR. 

PART I. SECT. 2. 

•m. General rule,] — ^A man cannot be 
made a bailee of goods against his will. 
— McCdtcheon V . Lightfoot, {1930] 
S, C. R. 108 : 1 D. L. R. 995 ; affg,, 
{19291 1 D. L. R. 971 : 1 W. W. R. 
694 ; 38 Man. L. R. 160 ; reeg., [19281 
2 W. W. R. 240.— CAN. 

88 U. .1— Long v, R. (1922), 63 

D. L. R. 134 ; 21 Exch. C. R. 264.— 
CAN. 

PART II. SECT. 1. SUB-SECT. 1. 

•o. Timber sold remaining in mill 
yards — Warehouse receipt given to 
buyer,] — Held : seller grratuitous bailee 
for buyer. — P erquhon v. Eybr (1918), 
43 0. L. R. 190.— CAN. 

40 lii. Valuables of bathers left 

wUh caretaker of bathing-shed,] — ^Applts. 
were sued by resp. for the value of 
a gold watch Sc other articles left by 
resp. In the custody of the oaretaker 
of a bathing-shed conducted by 
applts. Sc whioB were lost, presumably 
stolen : — Held : the (act by under- 
taking the care of valuables belonging 
to baihers the use of the bathing-shed 
T^as rendered more attractive would 
constitute a consideration. — T imaru 
Borough Oounoil v, Boulton, £19241 
N. Z, L. R. 365.— NJ6. 

40 iv, .]— Pitt hired a 

looker at aeft.*s bathh^ sheds in which 
to place his dothes St. effects 6c whioh 
was securely looked before he proceeded 

5 


to bathe. Subsequently on opening 
the locker It was found to be empty. 
In an action based upon a contract of 
bailment the Judge expressly found 
that there was no one continuously 
employed on duty in the locker room 
during the absence of pltf. Sc returned 
a verdict for pltf. for the value of the 
articles placea In the locker : — Held : 
inasmuch as there had been no finding 
of (acts from which any duty owed by 
deft, to pltf. would arise there must be 
a new trial. — Greenwood v. Waver- 
LEY Municipality Council (192^, 28 
S. R. N. S. W. 219 ; 45 N. S. W. W. N. 
69.— AUS. 


PART II. SECT. 1, SUB-SECT. 2. 

47 ii. .) — Pltf. on leaving 

a hotel was allowed to leave a locked 
bag in the baggage room, which was 
kept locked except when opened for 
taking luggage In or nut. On calling 
for the bag he found contents bad been 
stolen : — Held : the hotelkeeper was 
a gratuitous bailee & had exercised the 
reasonable care of a prudent man. — 
Brewer v. Calori (1921), 29 B. C. R. 
457.— CAN. 

47iii. .] — Gibson v. Wil- 

son & Downer (1922), 67 D. L. R. 
410.— €AN. 

47 iv. .] — ^The duty of a 

gratuitous bailee is to take the same 
oare of the goods deposited with him 
as a reasonably prudent Sc careful 
man might fairly be expected to take 
of his own pronerty. — Mumford v. 
Northern Trusts Co., £19241 2 
W. W. R. 745.— CAN. 

47 V, Cloak-room— Of 

school .] — Boards of Educa.tion are not 
insurers of school children’s clothing; 
they are responsible for Its loss or 
injury only when it is caused by their 
uegli^noe. — Stevenson v, Toronto 
Board of Education (1919), 46 
O. L. R. 146 ; 17 O. W. N. 62.— CAN. 

47 vi. Of racing 

club. 1— Resp. sued applts., a racing 
club, for the value of a coat which she 
had left at applts.* cloak-room at the 
racecourse. Sc which disappeared from 
there. Resp. was holder of a ticket 
for the race meeting, but paid nothing 
for the deposit of the ooat. There 
were hung on the walls of the waiting- 
room notices stating that while every 
oare would be taken of deposited 
articles the club accepted no respon- 
slMltty for same: — Hdd: there was a 
want of oare on the part of applts. 
In discharging the duty they had 
accepted. — Wellington Racing Club 
V. Symons, £19231 N. Z. L. R. 1.— N.Z, 

f l, _ .. — . 1 — The exhibiting of 
og at a dog show constitutes a baU- 
metnt for the benefit of both the 
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English and Empibi Digest Supplement, 


50. Add. Annoiaiions : — Reid. The Santa Oatha- 
rina (1919), 88 L. J. P. 170 ; The Caimsmore, 
The Gunda, [1921] 1 A. 0. 439 ; The Oanadia 
(1922), 127 L. T. 499. 

50a. ,] — Pltf., who was a member of a 

residential club, of which defts. were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager's office. 
The rules provided that “ No claim in respect 
of any property alleged to have been left or 
bst in the club-house will be entertained, & 
neither the club nor the proprietors shall be 
responsible for any article of value so left or 
lost in the club, but small articles of value 
may, on application to the secretary, be de- 
posited In the safe, but neither the club nor 
the proprietors shall be under any liability 
in respect of such deposits." The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal : — Held : defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.' liability 
for damage due to their neglect to take such 
care, they were liable for the loss. — Woxiams 
V. CuRZON Syndicate, Ltd. (1919), 35 
T. L. R. 475, 0. A. 

52. Add. Annotation : — ^Reld. Goldman v. Hill, 
[1919] 1 K. B. 443. 

64. Add. Annotation: — Reid. Goldman v. Hill, 
[1919] 1 K. B. 443. 

65. Add. Annotation : — Retd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 602. 

67. Add. Annotations : — Consd. Goldman v. Hill, 
[1919] 1 K. B. 443. Distd. City of Baroda 
(Cargo Owners v. Hall Line (1920), 42 
T. L. B. 717. 


69a. Loss of goods.] — ^An innkeeper is not liable 
in trover for the loss of articles deposited in 
his house for the purpose of being forwarded 
by a carrier. — Williams t7. Gbsse (1837), 3 
Bing. N. 0. 849 ; 7 0. A; P. 777 ; 3 Hodg. 
131 ; 6 Scott, 50, 67 ; 132 E. R. 037. 
Annotaii(m: — ^Beld. Wilkinson v. Verity (1871), L. R. G 
C. P. 200. 

70. Add. Annotations : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; G. N. Ry. v. L. E. P. 
Transport & Depository, [1922] 2 K. B. 742. 
75. Add. Annotations : — As to (2) Refd. Banco de 
Portugal V. Waterlow 8c Sons, Ltd. (1931), 
47 T. L. R. 859. Generally^ Refd. Goldman 
V. Hill, [1919] 1 K. B. 443 ; Smith v. Q. W. 
Ry. (1920), 37 T. L. R. 117. 

88. Add. Annotation: — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 264. 

90a. Liability where goods recovered by 

owner.] — Trover & conversion lies for goods 
found & converted although they come 
afterwards to the hands of the party that lost 

them (Roll, O.J.). — Gown v. (1063), 

Sty. 261 ; 82 E. R. 695. 

01. Add. Annotations : — Refd. Leitch (William) 
& Co. V. Leydon ; Barr (A. G.) & Co. v. 
Macgeoghegan (1930), 47 T. L. R. 81 ; United 
Fruit Co. V. Frederick Leyland & Co, (1930), 
47 T. L. R. 33. 

96. Add. Annotations : — Consd. HalliwcU v. Ven- 
ables (3930), 99 L. J. K. B. 353. Refd. The 
Empress (1022), 92 L. J. P. 42. 

100. Add. Citations: — sub norn. Parry v. Robert.s, 

3 Ad. & EL 118 ; 5 Nev. & M. K. B. 069 ; 

4 L. J. K. B. 189. 

103a. 8. P. Parky v. Roberts (1835), 3 Ad. & El. 
118 ; 5 Nev. & M. K. B. 669 ; 4 L. J. K. B. 
189; 111 E. B. 368; sub nom. Barry v. 
Roberts, 1 H. 8c W. 242. 

106. Add. Citation : — aid) nom. Anon., Cary, 9, 
108. Add. Annotation : — Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 363. 


exhibitor & the club or u^socn. boliiing 
the exhibition, & the latter are liable 
for their own careleRaoess ootwitb- 
standing a provbdon in the entry form 
signed by the exhibitor that ** It shall 
be a condition of entry that the club 
shall not bo liable for loss or damage 
to any exhibit occasioned by fire, 
accident, condition of stnictuie, or 
negligence of other exliibltors or of 
the officials or servants of the olub or 
otherwise.** — A ndrew v. Obiffin, 
119181 1 W. W. R. 274.-~CAN. 

59 lii, .1 — Defts. liaving by 

mistake removed a suit caao from a 
railway carriage, took the most speedy 
moans of restoring the suit oaae to the 
owner by placing it on a steamer about 
to leave for a point on the railway : — 
Held: (1) defts. as bailees without 
reward were bound to uao as much 
diligence in dealing with the goods in 
their possession as they would in 
dealing with their own ; (2) In deliver- 
Ing the suit case to a fireman on tho 
steamer tbo o delivered to the mate, 
defts. failed to acquit thomsolvos of 
the responsibility resting upon them. — 
McGowan v. McGclloch, [J92G1 1 
D. L. R. 312 ; .^8 N. S. U. 320.— CAN. 

65 iv. .] — The fact that a 

chattel has been lost or injured tn 
the bands of a gratuitous bailee raisin 
a prlmd facie presumption against 
him. That presumption, however, 
may be rebutted by his proving that 
he was not to blame for the loss 
or Injory. — ^M itmfobd v. Northern 
Trusts Co., [19241 2 VV. W. u. 7 J5.— 
CAN. 


PART II. SECT. 1, SUB-SECT. 4. 

77 i. Rights of finder against all hut 
true oiimer — Monejf found in shop .] — 
Deft, was a shopkeeper, & pltf., a 
palcsman in the stiop, picked up from 
the fioor a roll of banknotes, & handed 
it to deft., who caused Inquiry to bo 
made for tho owner. No claim was 
made, & deft, kept the notes : — Held : 
the property was ** lost,** & as against 
all other persons than the owner, tho 
finder became tbo substantial owner of 
tho thing found by him, & pltf. was not, 
by reason of ticing in the employment 
of deft., deprived of bis rights as a 
finder. — Haynen v. Mdndle, 22 
C. I.. T. 152.— CAN. 

77 li. Or in banA\l— A 

clerk in a bank noticed lyli^ on a doKk, 
used by patrons of the l>ank in the 
public portion of the pi'emises, a wallet 
containing money, & handed it over 
to the manager for the rightful owner, 
who never was discovered or appeared 
to claim It : — Held : the money was 
not “ lost.** — Heddus V. Bank of 
Hamilton (1912), 17 B. 0. R. 306.— 
CAN. 

PART n. SECT. 8, 

1081. Duties of horrovier — Measure 
of diligence.] — Where an owner of a 
motor car leaves it at a garage to bo 
repaired & Is given, without charge, a 
motor therefrom for use In the mean- 
time, ho is a bailee from the garage 
proprietor without toward unjess it 
be that the work of repairing is the 
consideration for the loan oftho car. 
He Is therefore bound to take reason- 

G 


able care 'of the car hired, & if It bc! 
received by him in good condition 
he returns it damaged & fails to give 
any account of the time, place & man- 
ner of tho injury, the law %vill presume 
that he bos been negligent. — Bijou 
Motor Paulors v. Keel, 119181 1 
W. W. R. 700: 39 I). L. R. 410.— 
CAN 

108 ii. Onus to negative 

negligence.] — Pltf. loaned deft, his 
traction engine to be used for hauling 
a gasoline engine to start same. While 
being used for hauling a separator 
over rough ground the crankshaft 
broke : — Held : the onus was on deft, 
to negative nogligence on his part, &, 
not having discharged this onus, he 
was liable in damages. — Smith v. 
Moats, (19211 1 W. W. R. 268 ; 50 
D. L. R. 415; 14 Sask. L. R. .37.— 
CAN. 

108 HI. .1— Anderson V. 

Royer (Sask.). [19281 3 D. L. H. 248.— 

CAN. 

108 iv. .} — Defts, having 

delivered their motor-truck to pltfs. 
to be repaired, pltfs. lent defts. a truck 
for tho time their own was under repair. 
The borrowed truck was injured while 
being driven by defts.* servant, & 
pltfs. sued for damages, alleglzig 
negligence; — Held: defts. were gra- 
tuitous bailees, the bailment being for 
tbelr sole benefit, & the onus was upon 
them to prove that they were not 
guilty of even slight negligonoe. — 
BrVBBDAlJI} GaBAOB, I/TD, V. BARRETT 

BR08.. [19301 4 D. h. R. 420 ; 65 
O. L. ll. 616,— CAN. 
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lie. Add. Annotation : — Refd. *Sack v. Jones. 
[1926] Ch. 236. 

122. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 260. 

128a. ^.] — If I liavo a load of hay, & 

another will come & mingle his hay with 
mine, in this case 1 may well take & detain 
the whole (Orokb, J.). — Dowglas v. Kendall 
(1610), as reported in 1 Bulst. 03 ; 80 B. R. 
792. 


126a. S. P. Price v. Groom (1848), 11 L. T. O. S. 
476, N. P. ; on appeal^ 2 Exch. 642. 

131. Add. Annotation: — Consd. Lambert v. I. B. 
Comrs. (1927), 12 Tax Oas. 1053. 

131a. Distinct chattels.] — The doctrine of con- 

fusion of property does not apply to distinct 
chattels like chairs &> tables, but to com- 
modities such as com, wine, oil & the like, 
of which there can be a commingling of sub- 
stance (Bramwell, B.). — Smith v. Tore 
(1862),3P.&F.506, 


Part ill. — Bailment for Valuable Consideration. 


133. Add. Annotations: — Refd. Goldman v. Hill, 
[1919] I K. B. 443 ; The Empress (1922), 92 
L. J. P. 42; Halliwell v. Venables (1930), 99 
L. J. K. B. 353. 

136. Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

137. Add. Annotations: — Consd. Winkworth v. 
Raven, [1931] 1 K. B. 652. Refd. Goldman 
V. Hill (1918), 88 L. J. K. B. 491 ; Welden 
V. Smith, [1924] A. C. 484. 

140. Add. Annotations : — Consd. Turner v. Civil 
Service Supply Assocn., [1920J 1 K. B. 60. 
Refd. Goldman v. Hill, [1919] 1 K. B. 
443; The Santa Catharina n919), 88 L. J. P. 
170; Williams v. Curzon Syndicate (1919), 
36 T. L. R. 475 ; Gibaud v. G. E. Ry., 
[1921] 2 K. B. 426 ; Reynolds v. Boston 
Deep Sea Fishing & Ice Co. (1921), 38 I 
T. L, R. 22 ; Rutter v. Palmer, [1922] 2 
K. B. 87 ; Layton v. General Steam Navi- 
gation Co. (1923), 130 L. T. 602 ; Fagan 
V. Green & Edwards (1925), 70 Sol. Jo. 185; 
Gosse Millard r. Canadian Government Mer- 
chant Marine, American Can Co v. Canadian 
Government Merchant Marine, [1927] 2 K.B. 
432 ; Calico Printers’ Assocn., Ltd. v. 
Barclays Bank (19.30), 145 L. T. 51. 

14,0a. Car driven **at customer's sole risk.'*] — 

The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause ; “ Cus- 

tomei's’ cars are driven by your staff at 
customers’ sole risk.” The car was sent out 
by deft, in charge of one of his drivers to be 
shown to a prospective purchaser, & was 

PART 111. SECT. 1, SUB-SECT. 1. 

13811. Not liable for theft— 

Motor car left at garage — Oarage vnder 
respair,] — Pouknikr v. McEenka 
(1921), 57 D. L. n. 725 ; 54 N. S. H. 

479.-~CAN. 

185 11* .1 — A restaurapt 

keeper who invites custom ors to deposit 
articles of clothing temporarily in a 
place provided by him for that purpose 
is a bailee for hire 8c not a gmtultouB 
bailee. It is part of the accommoda- 
tion for which the keeper of the 
restaurant receives his recompense 
from his oustomors. The bailee in 
such a case Is bound to oxerolsr 
ordinary diligence In oaring for the 
articles entrusted to Idm Sc Is liable in 
case of failure to do so. — M cthpuy p. 

Hart (1919). 52 N. S. R, 79.— CAN, 

186 III. Stable heeper.]— 

Fltf.*s mare, kept for him In an open 
stall In deft.’s stable, was kicked by 
a horse, which was kept In the adjoining 
open stall, Sc had broken hla halter 
shank during the night Sc got loose : — 

Held : as it was not proved that the 


injured owing to the negligence of the driver : 
— Held : the above clause protected deft, 
from liability for the negligence of his 
servants. — Rutter v. Palmer, [1922] 2 
K. B. 87 ; 91 L. J. K. B. 6.57 ; 127 L, T. 419 ; 
38 T. L. R. 665 ; 66 Sol. Jo. 676, C. A. 

Jnnnta/ions :^Apld. Forbes, Abbott & Lonnard V..G. W. Ry. 
tl927), 138 T. L. 286. Consd. Calico Printors* Assocn., 
Ltd. V. Barclays Bank (1931), 145 L. T. 51. Refd. Dnm- 
ford V, G. W. Ry. (1927), 43 T. L. R. 527. 

140b. No liability for any accident or damage 
— Whether bailee liable for negligence.]- 

Pltf., the owner of a steam trawler, sent the 
trawler to be examined on a slipway belonging 
to deft. CO., who were ship repairers. A 
clause in the contract under which defts. 
aDowed the use of their slipway provided 
that ” All persons using the slipway must 
do so at their own risk & no liability whatever 
shall attach to the co. for any accident or 
damage done to or by any vessel either in 
taking her to ilie slip or when on it or when 
launching from it. ...” The trawler was 
put on the cradle & was drawn out of the 
water, but suddenly she fell over on her side 
&; was damaged. In an action for negligence : 
— Held : the above clause, though it did not 
expressly mention negligence, protected defts. 
from liability. — Reynolds v. Boston Deep 
Sea Fishing & Ice Co., Ltd. (1922), 38 
T. L. R. 429, C. A. 

An,nolaiion8 : — Distd. Forbea, Abbott & Lennard v. Great 
WcBtcm Ky. (1927), 96 L. J. K. B. 995. Consd. Calico 
Printers* Assocn., Ltd. v. Barclays Bank (1931), 145 L. 1\ 
51. Rofd. Rutter r. Palmer, [1922j 2 K. B. 87. 

141. Add. Annotation: — Refd. Goldman v. Hill, 
[1919] J K. B. 443. 


vice station to bo supplied with gas & 
oil & washed. There were no facilities 
at the station for washing the car, & 
deft. *8 servant, os was his duty, took 
out the car to drive it to a garage to bo 
washed. On the way to the garage 
the servant changed his mind & drove 
the car in another direction ** upon a 
frolid of his own.** In doing so he 
ran the car into a telephone pole Sc 
damaged the car : — Held : deft., ae 
master, was liable in damages for the 
wrongful act of his servant. — Van 
Geelv. Warrington, [1929] 1 D, L. R. 
94 ; 63 0. L. R. 143.— CAN. 

141 tv, .] — Where a bailee 

for reward, or a person who is under 
the same legal obllgatloDS as snch a 
bailee, Irsued for the loss of goods, the 
onus of proving that the loss did not 
occur through any want of reason- 
able care on the part of deft, or hia 
employees is upon deft, — Makowrb, 
McBeatu & Co., Proprietary, Ltd. 
V. Dalokty & Co., Ltd., [1921] 
V. L. R. 365.— AUS. 

141 V. The burden Is 


imrse had over broken a halter shank 
before, or that the shank was not os 
strong as halter sbauks usually were, 
(loft, was not liable. — T e.vipleton r. 
Wadhtnoton (1904), 24 C. L. T. 
Occ. N. 151 ; 14 Man. L- R. 495.— CAN. 

sn. Liabilifv for acts of ser- 

vo jUs.] — A motor car was entrusted by 
Its owners to garage proprietors for 
safe custody over night. During the 
night the night watchman in charge 
of the garage took the car out for liis 
own purposes, contrary to his em- 
ployers* instructions & without their 
KDowlodgo. While being driven by 
the night watchman the car oollided 
with another oar & was damaged : — 
Held : as the defenders had delegated 
their duty of keeping the car safely 
secured In the garage to their servant, 
they were liable to pursuers for the 
aervant*8 failure in performance. — 
CENTRA!. Motors, Glasgow, Ltd. r. 
Oessnock Garaoe Sc Motor Co.. 
[1925] S. C. 796.-4SCOT. 

BO, — ^Pltf., a customer of 

deft., left his motor-oar at deft.*a ser- 
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142. Add* Annokdion : — ^Refd. Layton General 
Steam Navigation Ck>. (1923 )» ISO L* T. 662. 

143. Add. Annotation : — ^Refd. Oosse Millard v. 
Canadian Government Merchant Marine, 
American Can Co. e. Canadian Government 
Merchant Marine, [1927] 2 K. B. 432. 

144. Add. AnnotcUians : — Consd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662; 
Gosae Millard v. Canadian Government Mer- 
chant Marine, American Can Co v, -Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432 ; Calico Printers* Assocn., Ltd. v. 
Barclays Bank (1930), 145 L. T. 61. Refd. 
Coldman v. Hill, [1919] 1 K. B. 443 ; The 
Santa Catharina U^l^)> L. J. P. 170 ; 
Williams v, Curzon Syndicate (1919), 35 
T. L. R. 475 ; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185 ; Turner v. Civil 
Service Supply Assocn., [1926J 1 K. B. 50. 

145. Add. Annotation : — Consd. Pennington v. 
Reliance Motor Works, [1923] 1 K. B. 127. 

169. Add. Citation : — 88 L. J. K. B. 65. 

Annotation : — Refd. Auchteroni v. Midland 
Bank. [1928] 2 K.B.294. 

163. Add. Annotations : — Consd. Gibaud v. G. E. 
By., [1921] 2 K. B. 426. Apld. Buerger v. 
Ounard S.S. Co., (1925] 2 K. B. 646. Refd. 
The Cap Palos. [1921] P. 458 * L. & N. W. 
By. V. Neilson, [1922] 2 A. C. 263; The 
Refrigerant, [1925] P. 130. 

Evidence of negligence — Failure to 

examine goods periodically.] — Rasps.* wheat 
was stored at applts.* warehouse, which 
was allowed to become congested with grain 


of varioue kinds, including maise, which 
had a special tendency to heat, dt applts. 
were in consequence unable to fulm the 
obligation they were under to reaps, to exe* 
cute their orders to turn dt cool as expe« 
ditioualy as they were bound to do. Resps,* 
wheat was moist, & there was evidence that 
even a small rise in the surrounding tern* 
perature might, unless it was expeditiously 
turned, cause it to heat •* applts. 

were liable. — ^LrvBnpooL Gratk Storaoe dt 
Tbanbit Co., Ltd. v. Charlton & Bagshaw 
(1918), 146 L. T. Jo. 20, H. U 

164. Add. Annotation: — Refd. Coldman v. Hill, 
[1919] 1 K. B. 443. 

168. Add. Annotation: — Oenerally, Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1920] 1 K. B. 40. 

171. Add. Annotation : — Consd. Engel v« Lan 
cashire General Assce. (1925), 41 T. L. R. 
408. 

184. Add. Annotation : — Refd. L. & N. W. By. 
V. Hudson, [1920] A. O. 824. 

190. For ** Company not responsible for package 
over £10,** read ** Company not responsible 
for package over stated value.’* 

Add. Annotation : — Refd. Gibaud v. G. E. By. 
(1921), 125 L. T. 76. 

192. Add. Annotation : — Consd. Gibaud v. G. E. 
By., [1921] 2 K. B. 426. 

192a. Lcs^ of luggi^e left outside cloak* 

room.] — A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 


on pltf. In the Srat Instance to establish 
negligence, but where the loss is 
established or the goods are not 
returned, a sufficient case Is raised 
against the bailee to put him upon his 
defence. The law In such case pre- 
sumes negligence to bo the cau<«e of 
the loss or non-return. Where there 
is no explanation of the cause of loss 
& deft, fails to meet the prinui facie 
case against him he will be held liable 
for the consequences of his neglect. — 
Murphy v. Hart (1919), 52 N. S. R. 
79.-— CAN. 

141 vl. .J — Cammaert V. 

Grarbwold (Alta.), (3926] 2 D. L. R. 
1062.— CAN. 

141 vii. .J — Where goods 

stored with a bailee tor reward are 
damaged while under his charge the 
otma is on him of showing that he took 
all reasonable care to prevent such 
damage. In an action against a 
garage proprietor for damage to a 
motor car caused by a fire of unknown 
origin which broke out in the garage 
in which the oar was stored some hours 
after the apparent complete oxtinguish- 
ment of a previous fire which had 
occurred on the evening prior to the 
morning on which the fire in question 
herein started ; — Beid : the finding of 
the trial Judge that the proprietor 
had discharged the onus on him of 
disproving negligence was warranted 
by the evidence therefore, should 
be sustained. — Romako v. Golumbia 
Motors, Ltd., 11930J l W. W. R. 169 ; 
1 D. L. R, 815 ; 42 B. 0. R. 168 ; atfa., 
[19291 4 D. L. B. 1064 ; 2 W. W. II. 
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167 Iv. Ship received in dry 

dock — ImAvru kv water when moored 
in unsafe place.) — Portbr Sc Sons v. 
Muir Bros. Dry Dock €k)., [1929] 2 
D. L. H. 561 ; 63 O. L. R. 437.— CAN. 
161 Vi. Read now ” 163aL^* 


161 vii. Read now 168a il.'* 

163a iU. .1— Pltf. 

placed apples In the cool stores of deft. 
The apples were In good order & con- 
dition when they were placed In the 
store. Several months later the apples 
wore taken out of the store eon- 
sldorably damaged & deteriorated : — 
field : it was the duty of deft, being a 
bailee for reward to provide a cool 
store fit for the purpose intended. Sc 
to maintain the proper temperature 
Sc proper oiroulatioo of cold air in 
the store by efficient moans, Sc to store 
the apples in such manner as would 
ensure access of the cold air to the 
fruit : Sc as fruit was liable to be 
Injuriously alTected by failure to 
perform any of these duties. Sc might 
become affected at any time, it was the 
duty of deft, to Inspect the fruit In the 
store at reasonable times, &, if indica- 
tions of deterioration were observed, 
to notify pltfs., &, If neoessary Sc 
praotloabie, to take steps to protect 
the goods from farther dami^. — 
Aurora Trading Co., Ltd. & Jack- 
son V. Nelson Freezing Oo., Ltd., 
[19221 N.,Z. L. R. 662.— N.Z, 

168a Iv. Failure to inspect 

premises — Defective wharf.) -^Uetd : the 
collapse of the wharf was due to 
failure of worm-eaten piles supporting 
it. Sc finch defect should have been 
known if proper dlligenoe had been 
used In inspec^on.— Furness Withy 
C o., Ltd. v. Ablin (1918), 42 D. L. R. 
97.— CAN. 


•p. Delivery to purcheuter without 
production of takednUs of latHnff .) — 
Betd : defts., an elevator oo., to whom 
the goods had been shipped tor storage, 
were liable. — Northern Grain Co., 
Ltd. V. Goderich Elevator Sc Tran- 
sit Co., Ltd., H926J 1 D. L. R. 297 ; 
(1926i S. 0. R. 120.— CAN. 


17811. .]— Plt^. deUvered goods 

to defts., a warehonse oo., for storage. 


8 


The warehouse contract provided that 
the responsibility of the oo. ** for the 
contents of any piece or package Is 
limited to the sum of $50, unless the 
value thereof is made known at the 
time of storage Sc receipted for In the 
schedule ; an additional charge will 
be made for higher valuation. * The 
goods, which were in several packages, 
were stored without a declaration of 
value Sc without any additional charge 
tor a higher valuation. Tbrongh the 
negligence of defts.* servants, the goods 
were Included in a shipment of other 
goods Sc sent to England. Some of 
pitf.’s goods were lost. Sc others 
damaged : — Held : the amount whioh 
pltf. was entitled to recover was 
limited by the clause of the warehouse 
contract. — ^Maunsbll v, Campbell 
Security Fibbproop Storage Sc 
Moving Co., LTD. 4 JI 92 I] 2 W. W. R. 
348 ; [19211 2 W. W. R. 579.— CAN. 

172 lii. .J — ^A cold storage co, 

gave a receipt for hops storedT with 
them which bore, ** Tne 00 . will use 
every endeavour in taking care of aii 
goods couHigued to Its ohai^, but 
wili not be hold responsible lor any 
damage whatsoever. ... All goods 
are received subject to the bondltionfl 
on the back of this receipt.** The first 
condition on the back was, ** The 00 . 
will use every endeavour in taking 
care of all j^ds consigned to its 
charge, but will not be held responsible 
for loss or damage to goods stored 
through maintaining too high or too 
low a temperature in the stores, failure 
of maohinery, bulldingB or plant fire, 
or any other oause wnatBoever other 
than theft ** ; — BM : the contract 
meant that defenders promised to do 
their utmost to take care of the hops, 
but that, if their efforts were unsno- 
oeasful for any oause other than theft, 
they were not to be liable in damages. — 
Baixikgall Sc Son e. Dundee Iob 
Sc Gold Storage Oo.* [19241 a a 
238.— BOOT. 
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specified value deposited in the cloak-room 
except on certain temuis & aaeented to by the 
person taJdng the ticket, is not prevented 
from being part of the contract & from pro- 
tecting the CO. tnerely because it is unreason- 
able, provided that it be not so extravagant 
as to imply, ^ there is no other evidence to 

^ show^ that that person's assent to it has been 
obtained by fraud, or so irrelevant as to be 
foreign to the contract. 

Pltf. took .his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing It there, paid to the official the 
charge demanded, it received a ticket pur- 
porting to be a cloak-room ticket upon the 
taco of which was legibly printed the follow- 
ing condition : “ The co. will not be in any 
way responsible in respect of any article 
deposited the value whereof exceeds £5, 
unless at the time of deposit the true value 
& nature of the article shall have been de- 
clared, A: Id. per £l sterling of the declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
charges.*' The value of the bicycle exceeded 
£5, but pltf. made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he .would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by pltf. against defts. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that pltf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, & that defts. had done sufficient 
to give pltf. notice of the condition ; & it 
was not found & there was no evidence to 
show that pltf.'s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room it had been stolen : — Hdd : 

(1) assuming that the condition was un- 
reasonable which, aembte, it was not, defts. 
were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.'s assent 
to it had been obtained by fraud, or so 
irrevelant as to be foreign to the contract ; 

(2) defts. were protected by the condition, 
although the bicycle hod not been deposited 
within the cloak-room ; (3) on the above 
facts ^ findings judgment should be entered 
for defts. — Gibaud r. Obeat Eastekn Ry. 
Co., [1921 1 2 K. B, 420 j 90 L. J. K. B. 635 ; 
125 L. T. 76 ; 37 T. L. R. 422 ; 65 Sol. Jo. 
454, 0. A. 

Awnntattma : — As to (2) Consd. L. Sc, N. W. By. v, Nellson, 

[1922] 2 A. C. 263. Md. Armour v. Walford (London), 

[1921] 3 K. B. 473 ; The Cap Palos, 11921) P- 438; 

Nunan v. Southern By. (1923), 130 L. T. 131 : Bueiger v. 

Otinnrd 9. 9. Oo^ [19231 2 K. B. 646: The Bofrigerant, 

[1925] P. 180. Generally, Refd. Foscolo Mango &; Oo. v. 

Stag Line, Ltd., [1931] 2 K. B. 48. 


194. Add, Annotation : — Consd* Gibaud v, G. E. 
Ry. (1921), 125 L. T. 76. 


195a. .1 — Dover v. Mills (1831)1 

6 0. & P. 176 ; 172 B. R. 928. N. P. 
Annotation: — ^Befd.Oolepepprev. Good (1632), 5 0. A; P.380. 


197. Add, Annotations : — Expld. Distd. Thomp- 
son V, Ixindon, Midland Scottish Ry. Co., 
h930} 1 K, B. 41. Consd. Gibaud v. G. E. 
By. (1921), 125 L. T. 76. Apld. Ehinger v, 
B, B. A 0. By. & The PuUman Oar Oo. (1922), 


38 T. L. R. 678 : Hearn v. Southern By. 
(1926), 41 T. L. R. 305. Consd. Thompson v, 
L. M. & S. Ry. (1929), 98 L. J. K. B. 616. 

198. Add, Annotations : — ^Apld. Thompson v. L. M* 
& 8. By. (1929), 98 L. J. K. B. 615. Refd. 
Gibaud v. G. E. Ry. (1921), 125 L. T. 76. 

201. Add, Annotation : — Refd. Poster t;, Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll, 
[1929]! K. B. 470. 

203. Add, Annotation : — Refd. Bottomley v, Ban- 
nister (1931), 101 L. J. K. B. 46. 

207. Add, Annotation : — As to (2) Refd. Franco- 
Britisb Ship Store Co. v, Compagnie des 
Ohargeurs Fran^aise (1926), 42 T. L. R. 735, 

211. Add Annotation : — Refd. Geddling v. Marsh, 
[1920] 1 K. B. 668. 

212. Add. Annotation : — Apld. Point Anne 
Quarries v. The M. F. Whalen (1922), 39 
T L. R. 37. 

215. Add, Annotation : — Refd. Britannia Hygienic 
Laundry Co. v, Thomycroft (1926), 185 
L. T. 83; Dobell C. (G.) & Co. v. Barber & 
Garratt (1930), 47 T. L. R. 66. 

216a. Duty to keep in repair.] — Where a person 
hires a specific thing for the purpose of using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
keep the thing, as I should say, in repair, 
that is, he will not by want of reasonable 
care after the contract is made allow it to 
become worse than it was at the time the 
contract was made (Brett, L.J.). — Robert- 
son V, Amazon Tug & Lighterage Co. 
(1881), as reported in 7 Q. B. D., at p. 606, 
C. A, 

Annotations: — Rsfd. TTie West Cock, [1911] P. 208; The 
(ileumorven, [1913] P. 141. 

218. Add, Annotations : — Folld. Mintz v, Silverton 
(1920), 36 T. L, R 399. Refd. WUliams 
V, Ourzon Syndicate (1919), 35 T. L. R. 475. 

218a. Agreement to insure chattel — Against “ all 
risks.**] — Defts. hired a crane-barge from 
pltf 8., one of the terms of the contract being 
that pltfs. would insure the crane against all 
risks, defts. paying the premium. Pltfs. 
took out a policy covering, as they thought, 
all risks. The crane, when proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged. It was then found 
that the accident was not covered by the 
policy, & defts. refused to pay for the 
damage. In an action for breach of contract : 
— HeUl : though defts, had failed to discharge 
the onus which was upon them, of proving 
that what happened was not the result of 
negligence by their servants, yet, as the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit 
** of both parties, & as the accident came within 
the description “ all risks '* & defts. had 
stipulated that they were not to bear those 
ris^, the aetion failed. — ^B ricb & Sons v. 
Ohbistiani & Nielsen (1928), 44 T. L. R. 
336; 72 Sol. Jo. 172. 

228. Add, Annotation: — As to (1) Refd. Gosse 
Millard v, Canadian Government Merch^t 
Marine, American Can Co. v, Canadian 
Okivemment Merchant Marine, [1927] 2 K. B. 
432. 

224. For the existing paragraph substitute as 
follows ;-~Obllgatlon to keep In repair— 
Agreement for redeUvery In good working 
order.] — Sghrooeb v. Ward, No. 237, post. 
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226. Add* Annotaiions : — Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 626; Kursell 
V* Timber Operatoi's & Contractors, [1927] 1 

K. B. 298; First Russian Insce. v. Tx>ndon 
& Lancashire Insce., [1928] Ch. 922; The 
Penelope, [1928] P. 180 ; May v. May. [1929] 
2 K. B. 386 ; Walton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., [1931] 1 Ch. 274. 

227. Add, Annotaiions : — ^Retd. Coidman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 

L. J. P. 42. 

241. Add, Annoiaiion: — Folld. Taylor r. Thompson 
(1929), 69 L. Jo. 116. 

244a. .] — Automobile & General Finance 

0/ORPN., Ltd. v. Morris (1929), 73 Sol. Jo. 
461. 

244b, .]— Taylor v. Thompson (1930), 69 

L. Jo. 116; 169 L. T. Jo. 101; [1930] 

W. N. 16. 

245. Add, Annotaiions: — Dlstd.Taylor v, Thompson 
( 1 929 ), 69 L. Jo. 116. Consd. Lewis v. Thomas, 
[1919] 1 K. B. 319 ; Blakey v. Pendlebury^s 
Trustees (1931), 47 T. L. R. 603 ; He George 
Inglefield, Ltd. (1932), 48 T. L. R. 636. 

252a. Delivery — Refusal of hirer to take delivery — 
Remedy of owner.] — Under a hire-purcliase 
agreement deft, agreed to hire from pltfs. a 
cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option* to purchase on payment of a 


fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft, in breach of his contract refused to 
accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons ; — 
Held: no actual debt had been incurred dE 
the action was not maintainable, pltfs..’ 
remedy being in damages only. — National 
Cash Register Co. v. Stanley, [1921] 3 
K. B. 292 ; 90 L. J. K. B. 1220 ; 126 L. T. 
766 ; 37 T. L. R. 776 ; 65 Sol. Jo. 643, D. 0. 

254. Add, Annotation: — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

256. Add, Annotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

267. Add. Annotation : — ^Apld. A.-G. v, Pritchard 
(1928), 97 L. J. K. B. 661. 

258. Add, Annotation : — DIstd. A.-G. v, Pritchard 
(1928), 97 L. J. K. B. 561. 

258a. Recovery of unpaid Instalments.] — On 

a claim by the owner of furniture for unpaid 
instalments : — Held : as the agreement with 
the hirer was for the sale of the furniture, 
the property not to pass to him until all the 
instalments had been paid, & the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power t-o 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 


PART HI, SECT. 2, SUB-SECT. 3.---A. 

231 iv. .] — A bailee is not liable 

for dain^os done to a cliattel tbruiiffb 
the ncffligenco of hia aorvaiit where the 
aervant at the time the injury was done 
>vas not acting in the coutho of bis 
employment. — S outh Island Motorh, 
Ltd. V. Thacker, [1931] N. Z. L. 11. 
1104.— N.Z. 

PART in. SECT. 3, SUB-SECT. 1. 

86 . fV/iaf amounffi to hir€ -purchase 
cmreeineni .] — In order that an agree- 
ment may bo classed as a Idre -purchase 
agreement, the hirer’s right to exercise 
his option to purchase need not bo 
unfettered, unqualified, & absolute. — 
BftOADLEY r, Cjieoker Cab Co, 
(Australia), Ltd. (1931), 48 N, S. 
W. W. N. 44.— AUS. 

241 vi. .] — Pltf. handed over 

nine motor lorries to deft., receiving 
from him Ils.5,000 upon the terms of a 
written ogreoment, the material parts 
of which were as follows ; — ** 1 have 
to-day agreed to sell to you on the hlre- 
piirohase system for K8.2fi,000 my 
nine lorries ... in consideration of 
payment os under. In case of failure 
to pay any of the instalments on due 
date, pre vioufl payments will be con- 
sidered null & void, & ti»e lorries are 
not considered as sold until the final 
payment has boon received. The 
purchaser has no right to mortgage or 
dispose of any lorries until the full 
amount has bwn paid Sl fpltf.J or his 
nominee has the right to oeize the lorrtos 
wherever they may be. The con- 
sideration money is to be paid as 
under. As against the payment of 
Hjs.5 000 I have to-day glvou to you 
delivery of all the nine lorries, & also 
a lettor addressed to the Commissioner 
of Police to transfer the lorries to your 
name ” ; — HeM .* the agrecmeDt was 
an ogroomont for sale. — O olb tJ. 
Nanaijvl Morar,! 1 Daub ( 1 924 ), I. L. R. 
49 Born. 172.— IND. 

241 vii. .l—Applt., which was 

a CO. carrying on the buslncHs of selling 
new & second hand motor cars, accepted 
an order from resi). for a motor car, 
which was written upon one of appit.'a 
order forms, the order describing the 
same but not stating In the description 


whether it was to bo a new or a second- 
hand car. In the order resp. agreed to 
pay a deposit & the balance of tlie 
purchase money by Instal monte & to 
execute applt.’s usual form of hire- 
purchase agreement. On the order 
form it was stated that all new cars 
were sold subject to a guarantee which 
was set out, which did not include a 
guarantee that the car was new ; & 
that no guarantee was given with 
second-hand cars. Resp. also slmied 
applt.’s usual form of hlre-purchaHe 
agreement, by which the co. agreed to 
let & the hirer t<i take the car described 
therein, the description being similar 
to that in the order form, & repeated 
the provisions as to guarantee above 
referred to ; & this agreement excluded 
any implied ** warranty undertaking 
or agreement other than is heroin set 
forth." The car delivered by applt. to 
resp. was not new: — Held: the con- 
tract between the parties was con- 
stituted by the order & the hire- 
purchase agreement ; & that, when 
read together, they constituted an 
agreement for the sale, & not merely 
for the hire, of the car. — Marcus 
Clark (Australia), Ltd, v. Brown 
(1928), 40 C. L. R. 540 ; 11928] V. L. R. 
^93 : 119281 Argus L. R. 189.— AUS. 

241 viii. .J--A hlre-purchaso 

agreement relating to a motor truck 
provided for payment in nine monthly 
instalments. The hirer could become 
the owner of the truck on payment In 
full of the instalments & a rupee extra. 
On failure on part of the hirer to pay 
any instalment as it became duo, the 
owner was entitled to seize the truck 
& credit its value as against the amount 
due but subject to a condition that the 
owner In no case would credit the hirer 
>vlth more than the amount still due 
on the contract ; — Held : the agree- 
ment though In form is one of hire, 
its objeot. Is to provide for a contract 
of sale in which security to the seller 
is provided for due payment of the 
purebase price. — M auno Ba On v, 
MOTOR House Co. (1929), I. L. R. 7 
Ran. 431.— IND. 

241 lx. .] — When It Is clear from 

the ogreemonfc that the party taking 
the chattel, called the hirer or lessee, 
has to pay the full amount of considera- 
tion mentioned In the agreement, even 

10 


though the payment is by instalments, 
& that amount is sufficient to cover 
the purchase pHoo of the chattel, or 
when It Is clear from the agreement 
that the hirer or less^ee cannot at any 
time during the period mentioned In 
the agreement return the chattel to 
the other party called the owner, or 
lessor, & absolve himself from the 
obligation to make further payment, 
the agreement is really an agreement 
for sale & not for hire. 

If the hirer Is not bound to pay the 
full amount of the purchase price, or 
if he can terminate the hiring at any 
time iiy delivering the chattel to the 
other party, the agreement is in form 
& in subsLauco an agreement for hire, 
& all that the hirer has obtained is an 
option to purcha.se. — Bhimji v. Bom- 
bay Tru.st Cobpn., Ltd. (1929), 
I. L. R. 54 Bom. 381.— IND 

247 I. Sale of Goods Act, 1 895 — 

Option only.] — A hire-purchase agree- 
ment conferring an option to return 
the good.s is not an agreement to sell 
wlthim Sale of Goods Act, 1895. s. 14. 
Such a contract is ono of bailment of a 
chattel, Sc the warranty of fitnerw is of 
the nature implied in that form of 
contract. Notwithstanding that the 
option to return a chattel cannot be 
exercised until after payment of the 
penultimate instalment of biro, a con- 
tract of hire-piuT-haso so expressed is 
not an agreement to sell. — Rlose v, 
Duncan & Fraser, Ltd., [1928] 
S. A. S. R. 139.— AUS. 

248 vi. IVhai is payment ,] — 

Under a htre-puivbase agreement the 
hirers made an Initial payment 8c gave 
to the owners billa of exchange for tbo 
total amouut of tho monthly payments 
as collateral security. Those bills were 
subsequently discounted by the 
owners : — Held : no conditional pay- 
mout, & the property in the goods 
remained In the owners. — Re Rankin 
Sc Shiudat, [1927] N. 162.— IR. 


BART ni. SECT. 8, SUB-SECT. 2. 

251 li. Tnilied paymerU at com- 

mencement of hiring — Whether paytnen 
in advance or first instalment ,] — Atrro 
Supply Oo.. Ltd. v , EAGHtTNATHA 
OflKTTY (1929), I. L. E. 52 Mad. 829,— 
IND, 



Vol. m.— Bailment Cases 258a— 285< 


proper remedy was to sue for damages for 
breach of contract, — A.-G. v, Pritchard 
(1928), 97 L. J. K. B. 681 ; 44 T. L. B. 490. 

261. Add, Annotation : — Refd. Blakey v, Pendle- 
bury Property Trustees, [1931] 2 Ch. 266. 

262. Add. Citation h. T. 632, 

Add. Annotatio*i8 : — Ae to {\) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 746. As 
to (2) Apld. Oohen v, Roche, [1927] 1 K. B. 
169. 

262a. ,] — Pltfs. let a piano on a 

hire-purchase agreement which provided that 
until ail the instalments wore paid the hirer 
should have no property in the goods other- 
wise than as huer, & tliat in case of any 
breach of the af^ement pltfs. might, without 
any formal notice, put an end to tne hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
subsequently got the piano back into his 
own possession & having again disposed of it, 
but having, in the meantime, kept up the 


payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft, 
for conversion : — Held : the sale by the hirer 
bo deft, was not ipso facto a repudiation of 
the hire-purchase agreement, as pltfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, & as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft. — Nelson Mur- 
doch & Oo. V, Wood (1921), 126 L. T. 746 ; 
38 T. L. R. 23 ; 66 Sol. Jo. (W. R.) 6 D. 0. ; 
revad. on other grounds (1922), 38 T. L. R. 
393, 0. A. 

264. After “ the owner can maintain an action for 
conversion against the purchaser’^ add “ , as 
the hirer has not * agreed to buy ’ the goods 
within Factors Act, 1889 (c. 46), s. 9.** 

264. Add. Annotation : — Consd. Buller &; Co. v. 
Brooks. T. J. (1930), 142 L. T. 676. 

271a. .] — Dash v. Faulkner (1886), 2 

T. L. R. 255. 

272a. • Breach of agreement as to method 

of redellvery — Goods stolen — Measure of 
damages.] — Booth v. Wellhv (1928), 165 
L. T. Jo. 213, C. A. 


Part IV. — Considerations Common to all Classes of Bailment. 


278. Add. Annoiationa : — Refd. Mertens v. Bome 
Freeholds Co., [1921 ] 2 K. B. 526 ; Kursell r. 
Timber Operators & Contractors, [1927] 1 
K B. 298 ; First Russian Insce. v, London & 
Lancashire Insce., [1928] ( h. 922; The Pene- 
lope. [1928] r 180; May r. May, [1929] 2 
K. B. 386 ; Walton Harvey, Ltd. v. \Valker 
& Ilomfrays, Ltd., [1931] 1 Ch. 274. 


280. Add. Annoiationa : — Consd. Kempler v. Brav- 
ingtons (1925), 133 L. T. 680. Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 686. 

285. Add. Annotations : — Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
B’Escompte de Mulhouse (1924), 93 L, J. 

K. B. 1098; The Jupiter (No. 3) (1927), 137 

L. T. 333. 


259 ii. -.1 — Rogers v. Nanaimo 

MOTORS, Ltd. (1926), 37 B. C. K. 320.— 

CAN. 

264 V. .1— Pltf. & C. en- 

tered Into a hlro-purchaHe agreement 
in the iianol form in respect of a motor 
oar. After making his first payment 
C. delivered the car to deft. W. to sell. 
Deft. K. bouj?ht the car at an auction 
conducted by W. ; — Held : both defta. 
were liable to pltf. — Archibald v. 
Washer & Co. & Kinneunky, 11923] 
N. Z. L R. 16,5.— N.Z. 

sa. Seizure by owner on default by 
hirer — Goods of third party attached to 
chattel — Conversion by oumer,] — M. had 
hired to W. a motor lorry with solid 
tyres. These became worn out, & B. 
fitted now tyros to the lorry under a 
hlre-purchoso agreement with VV. 
Subsequently W. made default under 
his hiring agreement with M., who 
seized the lorry & refused to hand over 
the tyros to B. The tyros wort^ detach- 
able only by means of sptH^ial maoUinory 
which M. did not possess : — Held : B. 
was entitled to possession of the tyres, 
& could succeed against M. in an action 
for detinue. — B rrgouonan i». Brittsu 
Motors. Ltd. 0929), 30 S. R. N. S. W. 
61 ; 47 N. S. W. W. N. 10.— AUS. 


PART 111. SECT. 4. 

2691 a. .1— -HcW.* a 

firm of upholsterers who had oon- 
traoted to remove, beat. & relay a 
carpet, were not liable for its acoideutal 
destruetion while In the premises of a 
firm of carpet -beat-ers with whom they 
bad sub -contracted to beat It, there 
being 00 delectus peraonm in such a 
contract as to bar them from employ- 


ing a sub-contractor, Sc uo uegHgeuco 
ill the selection of the sub-contractor. — 
Stevenson & Sons v. Maule & Son, 
11920] S. C. 335 ; 67 Sc. L. R. 284.— 

SCOT. 


269 iv, .J — On leaving 

hla motor oar at deft. *8 garage for 
the purpose of having It repaired pltf. 
signed a “ work order,** at the end of 
which there appeared In small type 
the following : “ this co. does not 

assume in any way any liability 
w'hatover either for cars left with us 
for repair, storage or other piur- 
poses. or while being driven by om* 
employees.*’ Pltf. did not call for 
his car a.s soon as It was repaired 
Sc deft, put it in storage, but faliod to 
remove the water from the radiator 
with the consequence that It froze 
& darajiged the car : — Held : the 
above special clause in the work order 
exonerated deft, from liability whether 
pltf. had read it or not. — Walden v. 
Hanky Garage, Ltd., [1928] 1 

D. L. R. 688 ; 119281 1 W. W. K. 371 ; 
39 B. C. R. 413.— CAN. 


269 V. .1— Pltf. left his 

motor oar at the garage of deft., a 
garage proprietor & motor meohauio, 
h Instnioted him to adiust the head- 
lights of the oar. In the garage was 
exhibited a notice, seen by pltf,, 
** Cars garaged & driven at owner’s 
risk — Every core but no responsibility.” 
Deft, drove the car on the road to test 
the headlights, w-hen a collision caused 
by deft. *8 negllgoiice damaged the car : 
— Held : the notice applied to the 
driving of the oar during which the 
damage occurred, but did not amount 
to an unequivocal & unambiguous 

11 


notification to pltf. that the car was 
being accepted by deft, on terms that 
deft, was not to be liable for the con- 
soquenoos of his own negligence in 
driving, & therefore deft, was respon- 
sible. — Moran v. Lipscombe (1929), 
V. L. R. 10 ; 1929 A. L. R. 38.— AUS. 

270 i. Liability for acts of 

servant.] — A master Is liable for the 
conduct of his servant whom he selocts 
& puts In his place to discharge the 
duty he has undertaken, & this law is 
applicable In a case of bailment. The 
conduct of the servant is then the con- 
duct of the master, & the master is 
liable to the bailor. 

Pltf., a customer of deft., loft his 
motor car at deft. *8 service station to 
be supplied with gas & oil & washed. 
There were no facilities at the station 
for washing the car, & deft.’s servant, 
as was his duty, took out the car to 
drive it to a garage to be washed. 
On tho way to the garage the servant 
changed his mind & drove the oar in 
anotlier direction ” upon a frolic of his 
own.” In doing so he ran tho car into 
a telephone pole & damaged the cor : — 
Held : deft, as master was liable in 
damages for the wTongful act of his 
servant. — Van Gekl v. Warrington, 
[1929] I D. L. R. 94 ; 63 O. L. R. 143. 
—CAN. 

PART IV. SECT. 1, SUB-SECT. 1. 

276 it. .1 — The law imposes an 

obligation upon a bailee to restore the 
article bailed to the bailor, subject to 
this, that the bailee is excused from 
restoring it if his inability to do so Is 
due to no want of reasonable care on 
his part. — Paterson v. Miller, [1923] 
V. £. R. 36.— AUS. 
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296« Add. AnnoiaiianB : — DUM. Laurie & More* 
wood w. Dudin, [1926] 1 K. B. 223; Walt & 
JTamee v. Midland Bank (1626), 81 Com. Cas. 
172- 

298. Add. Citation: — 19 Q. B. D. 68. 

Add. Amtoiations : — Consd. Flatau v. Sawyer 
(1892), 8 T. L. B. 656. Held. Sarat Ohunder 
Dey e. Thunder Lala (1892), 56 J. P. 741 ; H. 
V. H., [1928] P. 206. 

299. Add. Annotation : — Consd. Laurie Sc More- 
wood V. Dudin (1925), 134 L. T. 309. 

800. Add. Annotation : — Consd. Laurie Sc More- 
wood e. Dudin, [1926] 1 K. B. 223. 

804a. .] — Defts., warehousemen, held 618 

quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 
pltfs., giving to the latter a delivery order 
which they lodged with defts. Defte. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title : — 
Held : the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltfs. were the 
owners of the 200 quarters. — Laurib & 
Morewood V. Dudin & Sons, [1926] 1 K. B. 
223 , 95 L. J. K. B. 191 ; 134 L. T. 309 ; 
42 T. L. B. 149 ; 31 Com. Cas. 96, C. A. 

Annotations: — Consd. Wait & James r. Midland Bank 
(1926). 31 Com. Cae. 172; Re Wait. 11927) 1 Ch. 606. 

304b. .]~*Wait Sc James v. Midland Bank 

(1926), 31 Com. Cas. 172. 

806. Add. Annotation : — Consd. liaurie Sc More- 
wood V. Dudin, [1920] 1 K. B. 223. 

809. Add. Annotations : — Apld. The Joannis Vatia, 
[1922] P 92. Refd. The Bosalind (1920), 90 
L. J. P. 126. 

312. Add. Annotation : — Consd. Lake v. Simmons 
(1026), 95 L. J. K. B. 580. 

313. Add. Annotation : — Reid. Lake v. Simmons 
(1926), 95 L. J. K, B, 586. 

817. Add. Annotation : — Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

318a. .] — Singer Sc Co., Ltd. v. Foulkes 

(D. E.) & Co., Ltd. (1931), 75 Sol. Jo. 603. 

819a. Completion of work — Goods sent to trades- 
man for work to be done.] — Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 
as soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues. — BI ttchell v. Davis 
(1920), 37 T. L. B. 68. 

822. Add, Annotation : — ^Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

825. Add. Citation 119 L. T. 032. 

Add. Annotations : — Consd. Nelson Murdoch 


t>. Wood (1922), 126 L. T. 745. Reid. Cohen 
V. Roche (1926), 95 L. J. K. B. 946. 

829a. After termination of bailment.] — 

SembU: a bailor cannot maintain trover 
against his bailee until after the term of the 
baiiment has expired.— Upham v. Goulstonh 
(1843), 2 L. T. 6. S. 166. 

836. Add. Annotations : — Consd. Goldman v. Hill, 
[1919] 1 K B. 448. Refd. City of Baroda 
(Cargo Owners) v. Hall line (1926), 42 
T. L. R. 717. 

888. Add. Annotations .‘-^-Oonsd. Goldman v. Hill, ' 
[1919] 1 K. B. 443. Apld. Betts v. Metro- 
politan Police District Receiver (1932), 48 
T. L. R. 617. Consd. Copper Export Assocn. 
Inc. V. Mersey Docks Sc Harbour Board (1932), 
48 T. L. R. 642. 

389. Add. Annotation : — Consd. White v. Smith 
(1927), 96 L. J. K. B. 397. 

339a. Right of sale — On non-payment of charges 
— Storage of goods.] — Defts., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an agreed 
rental. An express condiitioD of the contract 
stipulated that if the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell t.he whole or anv part of the goods Sc pay 
themselves out of the proceeds ; — Held : 
df'fts. were entitled to sell the whole of the 
goods, Sc it was not unreasonable that they 
should do so, Sc they had done nothing 
actionable in selling. — Willetts v. Ohapijn 
& Co. (1923), 39 T. L. R. 222. 

340. Add. Annoiaticm : — Apld. Parkinson v. College 
of Ambulance Sc Harrison (1924), 40 T. L. R. 
886. 

848. Add, Annotation : — Consd. BuUer & Co. v. 
Brooks, T. J. (1930), 142 L. T. 676. 

350. Add, Annotations : — Consd* Leitch (WiUiam) 
Sc Co. V. Leydon ; Barr (A. G.) & Co. v. 
Macgeoghegan (1930), 47 T. L. R. 81. 

857. Add. Anjwtations : — Apld, The Joannis Vatis, 
[1922] P. 92. Refd. The Bosalind (1920), 90 
L. J. P. 126. 

871. Add. Annotation : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

872. Add. Annotation: — Refd. The Joannis Vatis 
(1921), 16 Asp. M. L. C. 506. 

878. Add. Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126, Apld. The Joannis 
Vatis, [1922] P. 92; The Zelo, [1922] P. 9. 
Refd. Elliott Steam Tug Co. v. (dipping Oon- 
troUer, [1922] 1 K. B. 127. 

874a. 8. P. Brown v. Hand-in*Hand Firr In- 
surance SocuDTT (1895), 11 T. L. R. 688 ; 
39 Sol. Jo. 672. 


PART IV. SECT, u SUB-SECT. 7. 

81611. .] — S. flold certain 

sheep to D. Under the oontraot of 
sale, on a fixed date, a ootmt Sc pro 
formd delivery was to be griven, &. 
sach delivery was to bo taken only 
upon payment in cash of the full 
amount of the purchase-money St 
not before. Until such payment in 
cash, or until all ohoquos, etc., given 
in payment were met Sc satisfied, the 
sheep were to remain the sole & abso- 
lute property of S. During the period 
between the pro formd delivery Sc 
payment the sheep were to be In charge 
of D. D. sold the sheep thou^ 
payment to S. in accordance with the 
terms of the contract had not been 


made: — Held: under the terms of 
the contract, S. bad a right to im- 
mediate possession of Uie sbe^. — 
SoOTTON V. BrIUGB & CO., LTD. (1919), 
19 N- a. W. L. R. 70.— AUS. 

PART IV. SECT. 2, SUB-SECT. f. 

344 v a. Waix v. 

Poster, (1930) 3 D. L, R. 343.— CAW. 

864 (U. Joint neoHosnee 

of bailee dt: third paHy .} — A eatrusted 
his motor oar to C. tor repairs. While 
the car was being tested by C. It came 
Into oollislon with a lorry belonging 
to B. In an action for damages 
brought by A. against B., the Jury 
found that the driver of the lorry had 
driven at an ezoesslve speed, SC that 

12 


the driver of the motor oar was negli- 
gent in not keeping a prot>er loos*oat : 
— Held : the doctrine of tdentlflcatlon 
of bailor Si bailee was not applicable 
In relation to Uablilty tor oegllgeaoe.— 
WxLLwoon e. Kino (AusxANUiBitl, 
Ltd,. (1921) 2 1. R. 274.— IR. 


354 Iv. . Jh-A bailor is not 

80 fai’ identified with bis bailee as to 
be prevented from recovering damages 
agalust a third person with respwt to 
injuries to the subject-matter of the 
bailment resulting from the neidigence 
of the third person Si oos^butoiy 
negligence oK ttie 

BeiZ [1930 j 2 Wrwr R. 146:^4 
D. lTB. 480 ; 84 & L. R. 86S.— cXM. 



V6L Zn. — ^Bailment. Oases 874b— 882. 


8745. • with Interest from date of loss.]- 

While on hire by the Admlty. a steam trawler 
was snnk through a colli^n with the B. 
The value of the trawler was agreed between 
the parties* but the Admlty. claimed, as 
bailees in possession, to recover as part of 
their damages interest from the date of the 
loss. The owners of the R. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners : — Held : under the Admlty. rule 
a bailee in possession was entitled to recover 
from a wrongdoer a complete equivalent of 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or loss, 
with interest from that date ; but inasmuch 
as there was an a^ementHbetween the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, interest 


on the payment only ran from the date of 
payment. — ^T hb Bosalind (1920), 90 L. J. P. 
126; 37 T. L. R. 116. 

379. Add. Annotations :—ALpld. The Zelo, [19221 
P. 9. Refd. Elliott Steam Tug Co. v. Shipping 
ControUer, [1922] I K. B. 127 ; Wilston S.S. 
Oo. V. Andmw Weir (1925), 31 Com. Cas. 
111 . 

381. Add. Annotation: — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
494. 

382. Add. Annotation : — As to {!) Refd, McAlister 
(or Donoghue) v. Stevenson (1932), 48 
T. L. R. 494. 

392. Add. Annotations : — Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 


PART IV. SECT. 2, SUB-SECT. 2. 

876 11. Proceeds of salt paid to 

fictitious ovmer.J — The owner of furni- 
ture entruRted it to pltf. for storage. 
P)tf. was fraudulently induced to send 
the furniture for sale oy deft., who was 
to aooount to the owner for it. Deft. 


sold the furniture & paid the purchase- 
money to the person who had falsely 
ropr^ented lilmself to be the owner : — 
Held: pltf. could not maintain an 
action against deft, either for conver- 
sion or for money bad & received. — 
Qbacb Bbothers, Ltd. v. Lawson 
(1922), 31 C. L. B. 130.— AUS. 


PART IV. SECT. 2, SUB-SECT. 8. 

383 1. Negligence of hirer in use of 
chattc/. 1 —Wainio v. Bkaudreault 
(Ont.), [19271 4 D. L. E. 1131.- CAN. 

383 ii. .1 — A bailor is not 

responaible for the negligence of his 
baflee.— OiBSON v. 0 *Keenky, [1928] 
N. I. 66.— IR. 
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BANKERS AND BANKING. 


Part I. — Constitution and General Position of Banks. 


88a. Court of Chancery Act, 1841 (c. 5), 

S. 4.] — OHAMBERLA.IN & SPUOAT V. WALL & 
Lloyd (1920), 150 L. T. Jo. 387. 

56. Add, Annotations : — Dlstd. Hong Kong Sc 
Shanghai Bank v, Lo Lee Shi, [1928] A. G. 181. 
Consd. Slingsby v. District Bank, Ltd. (1931), 
47 T. L. R. 587 ; Koch v, Dicks, [1932] 
W. N. 156 ; Broken Hill Proprietary Co. r. 
Latham (1932), 48 T. L. R. 630. 

67. Add. Annotation: — As to (2) Consd. Woollatt 
V, Stanley (1928), 138 L. T. 620. 

67a. .] — Snow v, Leatham (1826), 2 

0. & P. 314 ; 172 B. R. 141, N. P. 

Annotation : — Reid. Slater v. West (1828), 3 C. & P. 325. 

98. Add, Annotation : — Consd. Bailey v, Bailey, 
[1926] Ch, 758. 

106. Citations For “ 3 L. T. M. 0. 84 read 
“ 3 L. J. M. C. 84.»» 

107. After this case add : — 

.] — iScc, noxr, Sa>dngs Bank Act, 

1920 (c. 12), s. 1, & Savings Bank Act, 1929 
(c. 27), 6. 1(), Sched. 

112a. “ Dispute — Conflicting claims to deposit— 
Jurisdiction of Registrar of Friendly Societies.] 
— Held : (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank ** in Savings Bank Act, 1844 
(c. 83), s. 14, were not limited to persons 
claiming through a depositor ; (2) a dispute 
between a depositor Sc a person claiming 
adversely to him was a dispute ’within the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit, — Bailey v, 
Bailey, [1926] Ch. 758 ; 95 L. J. Ch. 470 ; 
135 L. T. 431 ; 42 T. L. R. 502, C. A. 

112b. Nomination to deposit — Invalid nomination — 
Recovery of money paid under.] — P., who 

had money to his credit in the Post Office 
Savings Bank, signed a nomination form by 
which he left the money to deft. The name 
of a witness appeared on the form, but P. 
had not signed the form in his presence as 
required by the regulations. After P.*s 
death, as the form appeared on the face of it 
to be valid, the Postmaster- General paid the 
money to deft. Pltf., having taken out 
letters of administration of P.^s estate, 
claimed the money from deft., as money 
received by liim to the use of pltf, : — Held : 
the form was invalid, Sc the position of deft, 
was the same as if he had received payment ' 
under a will afterwards held invalid, Sc pltf. 
was entitled to recover, — Pearman v, 
Charlton (1928), 44 T. L. R. 617 ; 72 Sol. 
Jo. 368. 


Sect. 6a.— MUNICIPAL SAVINGS BANKS. 

112c. Nomination to deposit — Regulations — Power 
of bank to alter.] — A. had a sum of money 
on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters under^ the regulations relating to 
deposits in saving banks. A. died intestate. 
Sc an application was made by one of his next 
of kin for a declaration that the nomination 
was void, on the ground that there was a 
limit as to nominations by depositors imder 
the special Act of the corpn. whose bank it 
was, Sc that, even though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act Sc void : — Held : regulations 
as to nominations could be made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might bo considered 
necessary ; the limit laid down could be 
abolished under these regulations Sc such 
abolition need not abrogate the whole 
matter, Sc the nomination by deceased was 
good. — Re Kimber, Vale v, Rockman, 
[1928] Ch. 749; 97 L. J. Ch. 430 ; 139 

L. T. 650 ; 72 Sol. Jo. 545. 


128. Add, Annotation : — Refd. Re Lee Behrens 
Sc Co. (1932), 48 T. L. R. 218. 

128a. To act as sole Judicial trustee with 

remuneration.] — A bank may be appointed 
a sole judicial trustee, with remuneration, 
under the sect, dealing with the appointment 
of “ a person ” under Judicial Trustee Act, 
1896 (c. 35). — Re Cohen, Cohen v, Cohen 
(1918), 62 Sol. Jo. 682. 

156. Add, Citation: — sub nom. B ank of Austral- 
asia V, Bank op Australia, 12 Jur. 189. 

169. Add, Citation : — 18 Jur. 885. 

166, Add, Annotations: — Retd, Wright v. Morgan, 
[1926] A. C. 788; A.-G. v. Goddard (1929), 
98 L. J. K. B. 743 ; Hatreds, Ltd. v. Ijemon, 
[1931] 2 K. B. 167. 

169. Add. Annotations: — Consd. Atherton v. 
British Insulated Sc Helsby Cables, [1925] 
1 K, B. 421. Apld. Re City Equitable Fire 
Insce., [1925] Oh. 407. 

203. Add, Annotation : — Refd. Employers* Lia- 
bility Assce. V, Sedgwick Collins (1926), 95 
L. J. K. B. 1015. 


PART I. SECT, e. 

Ill I, Savings hank hook — Notiv.c of 
loss — Meaning of lost .*’] — A nilo of 
the SavinflfB Bank of South A^iatrolia 
which by the SavingB Bank Act. 1875, 
has the same force as If inserted in the 
Act, provides that if a pass-book he 
lost, notice In writing shall forthwith 
bo given to the hank ; — IJeld : a 
stolen pass-book is lost within the 
meaning of the rule. — ^Michail v. 


Savings Bank op South Australia, 
11030) S. A. S. n. 60.— AUS. 
t. Hoad now 112a I.** 


PART I. SECT. 7, SUB-SECT. 3, 

y i. J — jt. Barnard 

(1025). 44 Can. Crim, Caa. 137 ; 67 
0. L. IL 397.— CAN. 

y ii. .}— R. V. Smito 

14 


(1926). 44 Can. Crim. Cas. 301 ; 67 
O. L. R; 383.— CAN. 

y 111. .1— R. V. 

(1925), 44 Can. Crim. Caa. 122 ; 

O. L. R. 426.— CAN. 


PART I. SECT. 7, SUB-SECT. 4.— B 

214 ix. By administrator to 

fiext of kin,] — Clarkson v. MoLban 
(1918), 42 0. L. R. 1 ; 18 O. W. N 
373.— CAN. 
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216a. 8 * P . Fby v. Bussell (1868), 3 C. B. N. S. 
666 ; 140 E. B. 902 ; attb nom. Fry v, 
Bussell, Powis v. Butler, 27 L. J. C. P. 
153 ; 4 Jur. N. S. 193. 

226. Add. CiiaMon 1 De G. F. & J. 17. 


Sect. 8.->F0RE1GN AND BRmSH OVERSEAS 
BANKS (VoL IIL, p. 159). 

For See Companies ** read as follows : — 

230a. Credit notes of Russian State Bank — Rights 
of holders.] — Marshall v. Grinbaum (1921), 
37 T. L. B. 913. 

Foreign companies.] — See Companies, VoL 
X., pp. 1198-1209. 


231. Add. ArmotctHona : — to (4) Refd. Banque 
Beige V. Hambrouck, [1921] 1 K. B. 321 ; 
An<mor Donaldson v. Crossland, [1929] A. C. 
297. 

237. Add. Annotation: — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

239. Add. Annotations : — As to (2) Refd. Kredit- 
bank Cassel G.M.b.H. v. Schenkers, [1927] 
1 K. B. 826. Oenerallt/t Refd. Beckitt v, 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 

247. Add. Annotation :—Comd. Jones v. Waring 
& OiUow, [1925] 2 K. B. 612. 

263. Add. Annotation Apld. Be City Equitable 
Fire Insce., [1925] Ch. 407. 


PART I. SECT, 7, SUB-SECT. 4.— C. 

8E. Dividends payable after share- 
kolder*8 death — Belong to legatees .] — 
Bryson v. Bktbon (1927). Q. R. 65 
S. 0. 112.— CAN. 


PART I. SECT. 7, SUB-SECT. 6. 

u 1. AjypoinimeTU of irUerim 

Jiguidator — Noturiihstanding curaiar ap- 
pointed.] — Re Homr Bank op Canada 
(Ont.). [19231 4 D. L. R. 891.— CAN. 

X i. Pensions fund society — Right of 
members to fund.] — Whijri*. tb© merger 
or winding up of u bank constitutes a 
cessation of employment & a penBione 
fund Boelcty has Ihjod founded In 
accordanco \^th Pension Fund Societies 
Act, K. S. C., 190B (c. 1231, membertt. 
ex-mombors & pensioners rank for 
distribution of the funds of the society 
according to the byelaws of the society 
rcgai'dlcss of the general law unless the 
bye-laws make no provision for the 
case in question . — Re Societb de m 
OAISSE PE KF/mAITE DB LA BaNQUE 
NATIONAIJ2, TKUDKL V. LEMOINE, 
I1925J 4 D. L. R. 97 ; [19251 S. C. R. 
698 ; affd.. 11926) 3 D. L. 11, 988.— CAN. 


PART I. SECT, lb, SUB-SECT. 1. 

a (p. 169) i. .)— Cun- 
ningham V. Northern Banking Co., 
Ltd., [1928] N. 1. 112.— IR. 

■0. Right to give amsent for adding 
bank as party.) — A local manager of 
a bank has authority to give the con- 
sent in writing required by Rules of 
Ct., r. 41, for the adding of a pltt. — 
KuflCH V. Peat, [1922) 2 W. W. R. 174; 
63 D. L. R. 408 ; 16 Sask. L. R. 324.— 
CAN. 

f (p. 160) I. The local 

manager of a bank, In answer to the 
inquiry of a customer, informed him 
that a cheque hold by him was good, & 
the customer indorsed the cheque & 
left it with the manager to be applied 
against his debt to the bank, &, relying 
on such assurance, permitted hiB 
position as against the maker of the 
cheque to bo altered to his prejudice. 
Oil the failure of the maker to provide 
^nds to meet the cheque : — field : tiie 
bank was estopped from denying that 
the customer paid in the amount ro- 
prcBented by the cheque. — Banque 
d^Hochelaga V. Brunet, [1926] 2 
W. W. R. 447.— CAN. 


b (p. 167) l. 


Bank not properly 


incorporaded — Effect upon position of 
aftore/ioWers. 1 — lie Home Bank of 
Canada, [1927] 1 I). L. R. 871; 60 
]}. L. K. 654 ; 8 a B. R. 143.— CAN. 

j i. Debt to party liable as 

surety.] — In the winding up of a bank 
a person liable to the bank as surety 
may set off his personal right against 
the bank os a depositor, whei-e both 
debts exist at the f iino of the winding 
up.— V, UOBIKKT, 11926] 4 
I), L. Jl. 778 ; varying f 26 O. W. N, 
466.— CAN. 

j 11. Debt to party liable as 

partner.] — A partner, wltli Ills co- 
partner, was sued by the liquidators 
of an insolveut bank for a partiior- 
Bhlp debt, for which he had pleagud his 
individual dtmoait in the bank : — Held ; 
he was entitled to have his separate 
deposit apidiedi either as a sot-olf 
in the action, or against the partnership 
debt. — C larkson t>. Shuth & Gold- 
BEBO, 11U261 1 D. L. R. 509; 68 
O. h. R. 241.— CAN. 

i iii. .1 — Clarkson & Home 

Bank of Canada v. Lancaster (1927), 
38 B. 0, H. 217.— CAN. 

223 i. Liability to contribute — Trus- 
tee.] — Held: not personally liable, os 
tlie will was Buffiolontly named In 
the books of the bank in coiinection 
with the actual Uoldtiig. — Re Home 
Bank of Canada. National Trust 
Co.*S Case (1925h 67 O. L. R. 27 ; 6 
0. B. R. 644 ; affg. 6 0. B. 11. 318.— 
CAN. 

•b. AcHm by bank — Security for 
costs.] — Order made.— H ome Bank v. 
H AMOK A Farmers Assoon., [I92n l 
W. W. R. 628 ; 21 Sask. L. R. 420.— 

CAN. 


i (p. 160) ii. .1— The 

acceptance of a cheque by a local bank 
manager Is binding on the bank, 
although at the time the drawer has 
Insufficient funds t-o meet It. — Leduo 
V. La Banque D’Hochelaga, 11926] 1 
T>. L, R. 433 ; [1926] S. C. R. 76.— 
CAN. 

235 iii. LiabHUy of bank .] — 

K., a branch manager of deft. bank, 
suggested to pltf. that some pai*t of 
pitf.’s moneys on deposit with the bank 
should be invesUnl, stating tiiot an 
Investment could be found w'hjeh ivould 
njturu interest at 8 per cent. For the 

E urposo of such an investmeiit, pltf. 

anded to R. two cheques, one pay- 
able to cash on beoicr, & the other 
T»ayul)lo to self or bearer & indoi*si^ by 
pltJ. K. uso<i tho money for his own 
purposes. Pltf. songht to recover tho 
amount from the bank. This ct. found 
on the evidence : that pltf. belioveii, 
& R. intended him to believe, that R.. 
in making the proposal, was acting 
as agent of the liauk ; that pltf. 
believed he was placing his moiiev at 
the disposal of the bank, & R. was fully 
awai-o of this ; that mirestrictcd Uis- 
oi’ction was committed by pltf. to R. 
as to tbo nature of the investmont : — 
field: the bank was not liable. In this 
transaction R. was not doing something 
i of a kind that, as agent of tho bank, ho 
w*as authorised to do, in the sense that 
siudi a transaction would fall within tho 
general scope of his employment.— 
IloYAL Bank of Canada v. Mack, 
[1932] S. C. R. 488 ; 1 D. L. li. 763.— 
CAN. 

235 iv. Tlxo manager of 

a local branch of deft, bank suggested 
an invostmont to pltf, who hod an 
account in tho savings bonk dept. 


Pltf. signed a cheque payable to C/ash 
on bearer for the amount requiroil & 
gave it to the manager to complete the 
investment, when he approved of It. 
Some time later the manager told pltf. 
that the Investment w'as imsatisfactory 
& that tho money was still In the bank. 
About two mouths afU^r he was given 
the cheque the manager paid it into 
his own account to cover shortages for 
money ho had taken from the bank. 
In an action to recover the amount of 
tho cheque from the bank : — Held : 
the bank cannot take advantage of its 
own manager’s Improper use of the 
cheque to make good his thefts from 
it. Sc pltf. was entitled to judgment. 
— McDonald v. Royal Bank of 
Canada (1929), 41 B. O.R.450.— CAN. 

245 i. Ouaranteeing repayment of 
loan — Made by third party to customer.] 
— Held : not within the ostensible 
authority of a local branch manager 
of a bank. — Stevens v. Mkrchanis 
Bank of Canada, [1920] 1 W. W. R. 
62 ; 49 1). L. R. 628 ; 30 Man. L. R. 
46.— CAN. 

248 ii. Delivery up of keys to 

purchaser from customer without getting 
c/teque.]— Pltf. sold his business & 
agreed to assign to tho piu^hasers the 
lease of the premises upon which the 
business was carried on. Pltf. sent 
tho keys of the premises to deft. C., 
manager of a branch of deft, bank, in 
a letter, in which he requested C. to 
hand tnc keys to W., one of the 
purchasers, upon receiving from W. a 
cheque for a named sum. C., witlioufc 
getting the cheque, gave up the keys 
to the landlord of the premises, who 
handed them to W. : — Held: (1) C. 
had failed to carry out the terms of 
his iuBtriictions ; (2) the keys were 

scut to C. in his capacity ob manager, 
& the transaction w'as within the scope 
of his authority as sucli ; (3) the o7tus 
of proving damage was on pltf., & 
he had not satisfied it.— Garber v. 
Union Bank of Canada (1919), 
46 0.L. R. 129; 17 O, W. N. 16.— CAN. 

260 ii a. .]— As the 

ttTms of Mercantile Law (Scotland) 
Amendment Act, 1856 (c. 60), s. 6, 
are unequivocal & unambiguous, they 
cannot be construed os noting only 
to the case wliore the representations 
are founded on as the basis of a sub- 
stantive action . but must equaJiy 
apply where they are founded on 
In defence.— Union Bank of Scot- 
land V. Taylor, 11926] S. C. 835.— 
SCOT. 

sd. Agreeing to forward hankers* 
draft.] — field: as the promise by the 
acting manager to forward the draft 
was a voluntary act without remunera- 
tion & not pari of his duty as an officer 
of tbo bank, the bank was not liable 
(or his failure In performing it. — 
Maxwell v. Union Bank of Canada, 
11922] 1 W. W. R. 7 ; 69 D. L. R. 130. 
—CAN. 
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Part il. — Business of Banking. 


264. Add^ Citation : — aub nonu Bank or* Austra- 
LASiA t*. Bank op Australia, 12 Jur. 189. 

270a. Cheque presented after business hours — 
Right of bank to deal with cheque.] — Pltf. 
had an account with defts.’ branch, the 
closing hour of which was 3 p.m. Pltf. 
drew a cheque in favour of W., & handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He md, in fact, present it for pay- 
ment shortly aiter 3 o'clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid : — Held : 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
tlieir advertised time of closing, & in cashing 
the che^e dofts. had acted within their 
rights. — Baines r. Naitonal Provincial 
Bank, La*D. (1927), 96 L. J. K. B. 801; 
137 L. T. 631 ; 33 Com. Cas. 216. 

272. Add, A7inoiaiiom : — Consd. Joachimson w. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. C. 777. 

274. Add, Annotation : — Consd. He Farrow’s Bank- 
[1923] 1 Oh. 41. 

274a. Bank stopping payment before final 

clearance of cheque received for collection.] — 
lie Farrow’s Bank, Ltd., No. 479a, post, 

275. Add, Annotation: — Refd. GaiTard v, James, 
[1925] Ch. 616. 

276. Add, Annotation : — Consd. Jdachimson v, | 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

276a. At branch where account 

kept.] — In the absence of special agreement, 
it is an implied term of the contract between 
- a bank & its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the branch of the bank where 
the account is kept A not till after demand 
at that branch. The obligation of the bank 
is local, although after local demand A refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
bo met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt. — 
lliciiARDSON V, Richardson, [1927] P. 228 ; 
96 L. J. P. 125 ; 137 L. T. 492 ; 43 T. L B. 
631 i 71 Sol. Jo. 695. 

277. Add, Annotation : — Refd. Halliwell v, Ven- 
ables (1930), 99 L. J. K. B. 353. 


277a. Duration — Notice to close A transfer 

account — ^No notice to transferee.] — Judg- 
ment debtors instructed their bank to transfer 
tbeir account to the account of another body 
which had diplomatic privilege & to close their 
account, & that transaction was then entered 
in the books of the bank, but before any 
notice of or acquiescence in the transfer by the 
proposed tran^erees the jud^ent creditor 
served a garnishee order nisi on the bank 
attctching the judgment debtors' account : — 
Held : (I) after the bank received notice to 
close A transfer the account, A the appro- 
priate book entries had been made, but no 
notice of the transfer had been given to the 
proposed transferee!^ the relation of banker 
A customer still existed ; (2) the judgment 
debtors had power to revoke the direction 
to close A transfer their account at the time 
when the garnishee order was served ; (3) at 
the time the garnishee order was served it 
operated in law as* a revocation of the direction 
to transfer the account so long as no notice 
of or acquiescence in the transfer had been 
received by the proposed transferee. — 
Rekstin V, Severo Sibiesko Gosudar- 
STVBBNNOB AKCIONERNOB OlSCHBSTBO 
Komseverputj a Bank op Russian 
Trade (1932), 147 L. T. 231 ; 48 T. L. R. 678 ; 
76 Sol. Jo. 494, 0. A. 

277b. Order to transfer account — ^No notice to 
transferee.] — Rekstin v. Severo Sibirsko 
Gdsudarbtvernnob Akcionbrnob Obs- 
CHESTRo Komseverputj A Bank op 
Russian Trade, No. 277a, ante, 

281. Add. Annoiaiion : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

282. Add. Annotations Aplf Biitish American 
Continental Bank v, British Bank for Foreign 
Trade, [1926] I K. B. 328. Refd. Admiralty 
Comrs. V, National Provincial A Union Bank 
of England (1922), 127 L. T. 452; Jones v. 
Waring A GUlow, [1926] A. C. 670. 

282a. Account opened in assumed name — Payment 
In of cheque obtained by duress — Payment out 
on forged cheq^ues — Action by party whose 
name assumed.] — Pltf. brought an action 
against deft, ba^ for £125,000, money had 
A received by defts. to his use. Pltf.’s case 
was that an account was opened in his name 
at a branch of deft, bank by some one other 
than himself, that a cheque for £150,000 
payable u> his order was paid into the account, 
A that on the following day a forged cheque, 
purporting to be drawn by pltf., for £130,000 
was caslied by one H., the balance being 
aiterwards withdrawn by H., by means of 


PART 11. SECT. 1, SUB-SECT. 2. 

b 1. Brandon r. Bank of 

Montreal. 11920) 4 D. L. II. 182 ; 59 
0. L. 11. 2C8.~OAN. 

276 va. .1— A (lo- 

poBlt of money in a bank to meet a 
droit Is not payment ol the draft. The 
money so dopOHited must be appro- 
priated by the depositor thereof to the 
draft. Whore the bank Is authorised 
so to appropriate the money It acts in 
doing so as agent of the depositor, Sc, 
if it fails to cany out its duties as such 
ageut, tho loss falls on Its principal, 
ft is possible for a bank while acting 
os agent of the drawer of a draft for 


le purpose of oolleoting it to act also 
I agent of tho drawee in appropriating 
le money. — BBANrpoRD Cordao® Co. 
Milnk. [19251 1 D. L. K. 862 ; (19251 
W. W. R. 911 ; 95 Man. L. R. 17 ; 
/ff., 11925] I D. L. R. 92 ; (1926] 1 
^ vv n. dd9 — nAN- 


275 vii. Jn Canadian paper 

in Anuirican bank — /n whai currenty 
payable by bank,] — Held: pltf. *8 de- 
posits created merely the relation of 
debtor & creditor, & the bank’s obliga- 
tion under that relationship was to 
repay the exact amount of money 
which was received on deposit. 
Whether amounts of deposits repayable 

16 


In Canadian or American currency 
discussed. — Surppakd e. First Inter- 
national Bank of 8wrrt Grass, 
[1924] 1 D. L. R. 682 ; 1 W. W. R. 
bo.— CAN. 

27&vili. — Cheque delivered 

to bank to be cashed,] — The fact that 
the holder of a olioquo delivors It to a 
bank to be cashed does not constitute 
a deposit nor render tho bank his 
debtor Sc the bank has no right to 
set on against the proceeds of the 
ohoQue a debt owing to it by the 
holder.— Royxkl v. Royal Bank or 
Canada, (19181 2 W. W. li, 791 : 11 
Sosk. L. R. 218.- CAN. 
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other forged chequee. Defte. alleged that 
the cheque for £150»000 was obtained by a 
blackmailing conspiracy from one A., who 
was discovered by one N. with pltf/s wife 
in compromising circumstances, & that the 
proceeds were shared between the con- 
spirators, whom defts. alleged to include, 
among others, pltf., pltf.’s wife, & H. & N. 
Pltf. & his wife denied that they took part 
in any conspiracy, & pltf. said that, when ho 
heard of the relations between his wife & A., 
he instructed H., who represented himself to 
be a solr., to take divorce proceedings, & 
that, when the sum of £25,000 was handed 
to him by H., he, pltf., passed the amount 
on to his wife & said that he would have 
nothing more to do with her, Sc, that he 
learned later that A. had paid £150,000. It 
was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf. *8 wife, but that pltf. &; his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, 
& that his parting with it was not free & 
voluntary : — Held : pltf. never got the pro- 
perty in the cheque for £150,000 & could 
not sue in conversion, Sa he had no right to 
sue in contract because the dealings with 
deft, bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed. — Robinson v. Midland Bank, Ltd. 
(1925), U T. L. R. 402 ; 69 Sol. Jo. 428, 
792, O. A. 

284.a. Effect of mere book entries.] — In 

dealings between banker customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
be present Sc, relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer Sa an 
acting upon it by him ; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made. — ^British & 
North European Bank, Ltd. v. Zaijsstein, 
[1927] 2 K. B. 92 ; 96 L, J, K. B. 539 ; 137 
L. T. 127 ; 43 T. L. R. 299. 

289a. Bills specifloally appropriated to one 
account — Payment of proceeds to other 
account.] — A banker who has a^ed with a 
customer to open two accounts in his name, 
Sc who holds bills wliich the customer has 
specifically appropriated to one account, is 
not entitled, without the customer’s consent, 
to transfer the proceeds of such bills to the 
other account. — Gueenhaloh (W. P.) Sc 
Sons v. Union Bane op Manchester, [1924] 
2 K. B. 153 ; 93 L. J. K. B. 844 ; 131 I... T. 637. 


292. Add. Annotation 8 : — Held. Taxation Comrs. v. 
English. Scottish Sc Australian Bank, [1920] 
A. 0. 683 ; Savory (B. B.) Sc Co. v. LJoyds 
Bank, Ltd. (1932), 48 T. L. R. 344. 

292a. .] — (1) The word “cus- 

tomer “ in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s. 88 (1), 
which is in the same terms as the above sect, 
signifies a relationship in which duration is 
not of the essence, Sc includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 

(2) The negligence referred to in the snb- 
soct. is negligence in collecting the cheque, 
not in opening the account. The test is 
whether the paying in of any given cheque, 
coupled with the circumstances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind. Sc caused him to make 
inquiries. The standard of care required 
is that derived from the practice of bankers. 
— Taxation Comrs. v. English, Scottish Sc 
Australian Bank [1920] a. C. 683 ; 89 
L. J. P. 0. 181 ; 123 L. T. 34 ; 36 T. L. R. 
305, P. C. 

Annoiationa : — Aa to (1) Refd.'Savoir Sc Oo. v. Lloyds Bank, 
Ltd. (1932). 48 T. L. U. 344. As to (2) Apld. Hampstead 
Grdns. r. Barclays Bank (1923). 39 T. L. R. 229. Consd. 
AnchteronI v. Midland Bank, [1928] 2 K. B. 294. Apld. 
Lloyds Bank v. Chartered Bank of India, Australia & 
China. [1929] 1 K. B. 40. Consd. Slinj?sby v. Westminster 
Bank, Ltd.. [1931 ]1 K. B. 1 73. Befd. Underwood v. Bank 
of Liverpool, Same c. Barclay’s Bank, [1924] 1 K. B. 775 ; 
London & Montrose Shipbuilding Sc Repairing Co. v. 
Barclays Bank (1925), 31 Com. Cas. 07. 

292b. Another bank for whom cheque 

collected — BUls of Exchange Act, 1882 (c. 61), 
s. 82.] — (1) The word “customer” in the 
above sect, applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words “receives payment ” in the 
sect, apply to a bank which receives payment 
os a collecting bank. — Importers Oo. v. 
Westminster Bank, [1927] 2 K. B. 297 ; 
96 L. J. K. B. 919; 137 L. T. 693; 43 
T. L. R. 639 ; 32 Com. Cas. 369, C. A. 

293. Add. Ciiafion -88 L. J. K, B, 55. 

Add. Amiolafiom : — Consd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 294 ; Greenwood 
V. Martins Bank, Ltd. (1931), 47 T. L. R. 
607 ; Slingsby v. District Bank, Ltd. (1931), 
48 T. L. B. 114, Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110; 
lie Polemis & Furness, Withy, [1921] 3 K. B, 
660 ; Jones v. Waring Sc Gillow, [1926] A. C. 
670. 

298a. Remittance sent abroad on request — Obliga- 
tion of bank.] — Pltfs., customers of defts., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
Sc defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but someone apparently put 


284 U. Moneys held to manayer^a j 

oum account. h-BucMKHORN v. Royal 
Bank (1920), 00 N. S. R. 388.— CAN. 

289 II. — .]— In the absonoo 

of any special contract to keep a 
customer's accounts separate a bank 
may combine his accounts in different 
departments of the bank for the pur- 
pose of meeting his Indebtedness to 
the bank without notifying Ldtn or 
obtaining his consent thereto. — W al- 

Lt.VDBB V. IMPKBIAL BANK OP CANADA, 

[19261 4 D. L. R. 390 ; [1926] 3 W. W. R. 
409.— CAN. 

298 I. Hrawino chegue — Cu8toTner*8 


duty to bank .] — ^A customer of a bank 
owes a duty to the bank in drawing 
cheques to take reasonable & ordinary 
precautions against the amount of the 
cheque being raised by forgery. & if 
as tho natural & probable result of the 
neglect of those preoautious the amount 
is so incroasod the customer must boar 
the loss as between himself & the bank. 
The duty of a customer to draw up his 
cheque without negilgenoe Is the same 
with respect to a cheque on a savings 
account as in the case of a olieque 
on a ouPTont account. — W ill v. Bank 
OP Montrbal, [19311 2 W. W. R. 364 ; 
3 D. L. R. 626.— CAN, 


sd. Unauthorised withdrawal of sum 
from aorouni by manager — Onus of proof 
of repayment.] — F., a local branch bank 
manager, took without authority 
certain sums from S.'s account In tho 
bank. S. having died, his exors, sued 
the bank & F. to recover these sums : — 
Held : on tho evidence, defts. had not 
acquitted themMelves of tho onus of 
ostablltihJng repayment. & pltfs. wore 
entitled to recover. — Stewart v. 
Roval Bank of Canada Sc Fraser, 
[19301 S. C. R. 544 ; 4 D. L. R. 694 ; 
revg., [19301 2 D. L. R. 617 ; 1 M. P. R. 
302.— CAN. 
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on it a forged indorsement of his name, ^ 
it was eventually cleared through a bank in 
Poland, ^ delta, debited pltis. with the 
amount. In an action for negligence pltfs. 
alleged that delta, should have sent the 
cheque by a letter which was insured in 
addition to being registered : — Held : as the 
loss of a cheque was a rare occurrence, & 
as the standard of delta.’ duty should not 
be measured by a consideration of all the 
precautions which subsequent events might 
suggest, the action failed. — OsB Gesell- 
sen APT, ETC. V. Jewish CJolonial Trust 
(1927), 43 T. L. R. 898. 

300* Add. Annotations : — Apld. London Provincial 
& South Western Bank v. Buszard (1918), 
35 T. L. R. 1 42. Refd. Brown v. Swan (1921 ), 
37 T. L. R. 787. 

801. Add. Annotations : — ^Consd. Brown v. Swan 
(1921), 37 T. L. R. 787. Refd. Calico 
Printers’, Assocn., Ltd. v, Barclays Bank 
(1931), 145 L. T. 51 ; Savory & Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R. 844. 

302. Add, Annotations: — Refd. Republica de Guate* 
mala v, Nunez, [1927j 1 K. B. 669 ; Richard- 
son V. Richardson, [1927] P. 228. 

308, Add. Citation : — 63 Sol. Jo. 246. 

304'* Add, Annotations: — Consd. BUiott v, Bax- 
Ironside, [1925] 2 K, B. 301. Refd. Kimber 
Coal Co. V, Stone & Rolfe, [1926] A. C. 414; 
Kettle V, Dunster & Wakefield (1927), 48 
T L. R. 770. 

306. Add, Annotation : — Consd. Calico Printers’ 
Assocn,, Ltd. v, Barclays Bank (1931), 145 
L. T, 51. ' 

310. Add, Annotations : — 'Held* Joachimson v, 
Swiss Bank Corpn., [1921] 3 K, B, 110. 
Mentd. lie Gunsbourg, Ex p. Trustee, [19191 
B. & C. R. 99. 

311. Add, Annotation : — Consd. Rekstin v, Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 678. 

312* Add, Annotation : — Generally^ Refd. Earle v, 
Hemsworth R. D. C. (1928), 140 L. T. 09. 
After this case add, See Law of Property 
Act, 1925 (c. 20), s. 136 (1), 

317. Add, Annotations : — As to (1) Refd. Joachim- 
sou v. Swiss Bank Corpn., [1921] 3 K. B. 110. 
Generally, Refd. RicharAson v. Richardson, 
[1027J P. 228 ; Rekstin v, Komseverputj 
Bureau (Bank for Russian Trade, Ltd.) 
(1932), 48 T. L. R. 678. 

321a. Operation as revocation of direction to 


transfer account — ^Before notice to transferee.] 

— Rekstin v, Sevbro Sibirsko Gosudar- 
STVBRNNOB AKCIONERNOB ObSOHBSTVO KOM- 

SBVERFUTJ (Bureau) & Bank poe Russian 
Trade* Ltd., No. 277a, ante, 

880. Add. Citatum 40 L. T. 404. 

831. Add, Annotation: — Refd. Jones Waring tk 
GiUow, [1926] A. 0. 670. 

332. Add. Annotations : — Consd. Rekstin v, Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 578. Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328 ; Jones 
V, Waring & Gillow, [1926] A.’ C. 670. 

888. Add. Annotations : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328; Jones v. Waring 
& Gillow, [1926] A. 0. 670. 

333a. Payment into account under belief that 

customer alive — Liability to refund.] — Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive Sc entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
eentativoa as defte. to the action. — ^Ad- 
miralty CoMRs. I?, National Provincial 
Sc Union Bank of Enguind, Ltd. (1922), 
127 L. T. 462 ; 38 T. L. R. 492 ; 66 Sol. Jo. 
422. 

384. Add, Annotations : — Consd. He Hodgson’s 
Trusts, Public Trustee v, Milne, [1919] 2 Oh. 
189. Refd. Bradford Old Bank v, SutcUffe 
(1918), 88 L. J. K, B. 86; Albcmiarle Supply 
Co. V. Hind (1927), 43 T. L. R. 652 ; Holder 
V. I. R. Oomrs. (1932), 48 T. L. E. 365. 

338a. Joint account — Including proceeds of 

theft.] — The Admiralty v, Mh.ls (1908), 
Times, Oct. 29. 

388b. Necessity for demand — Whether condition 
precedent to action against banker on account.] 

— Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand bv the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent. -Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110 ; 90 
L. J. K. B. 973 ; 126 L. T. 338 ; 87 T. L. R. 
534; 65 Sol. Jo. 434; 26 Com. Oas. 196, 
0. A. 

ArmotatUms: — OoDtd. Admiralty Comre. v. National Pro* 
vinoial Sc Union Bank of England (1922), 38 T. L. H. ^92 ; 
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301 ii. — For certain 

limitotl purpose® a branch bank may be 
treated as a separate organ isation, but 
for all purposes of liability a bank Is 
a unit & Indi risible. — W hite v . Royal 
BA^^K OF Canada, [19231 4 D. L. R. 
1206 ; 53 O. L. H. 543.— CAN. 

se. Forwardinq to another branch 
^i^atnents for collection — Ncolioence .} — 
Where a branch office of a bank. In 
the usuttl course of banking bnaluess 
for reward, sends to another office of 
the bank for collection on behalf of 
a cuHtomet negotiable documenta of 
debts, such as participation certlhoatea 
leaned by the CJanadlan Wheat Board, 
which, haring been ludoreed by the 

e rodiioor, are, in effect, made payable 
> bearor on surrender thereof, k whose 
terms deny rcsnonsibllity in the Wheat 
Board vrtth respect to Indorsements. 8c. 
faUlng to reoelve a return letter oi 
acknowledgment, the sending office 
makes no Inquiry of the receiving 


office as to the safety of the documents 
until after the lapse of six weeks, it 
is guilty of negligence. The bank is 
still more guilty of nogligeuee, when, 
haring made the belated Inquiry Sc 
learned that the documents have not 
been received at the other office it 
fails to take Immediate steps in the 
imiokest manner available to warn 
the debtor liable under the documents 
of the loss thereof. Sc thus stop pay- 
ment to any unemthorised person. — 
Nelson v. i^nion Bank or Canada, 
[1923] 3 W. W. R. 1330.— CAN. 

808 i. .J — Qabriocb 

V . Ca.vadian Bank of Oohmsbce, 
[19191 3 W. W. B. 185.— CAN. 

PART II. SECT. 1, SUB-SECT. 4. 

817 xi. Account in trade name,] 

— Where an Indiridual keeps his bank 
account under a trade name Sc is sned 
& hta banker Is garnisheed, it Is for the 
bankers to satiidy themsolvsi that the 
judgment debtor named is the person 

18 


keoplng such account. Sc If satisfied 
beyond reasonable doubt that the right 
fund is being gamiabeed to pay it 
into ot. — S mith v. Oauischk, [1917] 
2 W. W. R. 225 ; 23 B. 0. R. 456.— 
CAN. 

PART 11. SECT. 2, SUB-SEOT. 1. 

884 V. — — .1 — Pltf. made a promlH- 
Bory note tn favour of S., which was 
dishonoured on presentment. Both 
banked with defta., to whom S. was 
indebted on overdraft for a greater 
sum than the amount of the note. 
Subaequently pltf. paid 8100 into hla 
account, St delta, immediately, without 
reference to pltf., paid the note for 
£119 10s. lOd. A debited pltf.*s account 
with the amount by which his funds 
In the hands of defte. were insufficient 
to meet the note : — Held : defts. were 
at liberty to apply whatever funds of 
pltf. they had in hand In satlsfaouon, 
pro tanto, of the note oi which thoy were 
the holders for value.— B ell e. Union 
Bans, [1923] N. Z. L. R, 379.— NdL 
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EiohardBon v. XUcbArdBon, [1927] P. 228 : Donirlass t, 
Lloyds Bonk <1929), 84 Com. Cas. 263. Befd. ieTBritish 
American Continental Bank, Credit General Lelgeois* 
Claim, [1922] 2 Cb. 689 ; Prosperity e. Lloyds Bank 
39 T. L. R. 372 ; Tournier e. National f^vlnoial 
on Bank of England, I1924J 1 K. B. 461: Rekstln r. 
Komaevcrputl Bureau (Bank for Russian Trade, Ltd.) 
(1932), 48 T. L. E. 578. 


342* Add, Annotation ; — OeneraUy^ Retd. I. R. 
Oomrs. V, Holder, [1931] 2 K. B. 81. 

842a« Account in credit — Reasonable notice.] 

— ^In the absence of special stipulation a 
banker can close his customer’s banking 
account in credit only on giving him a reason- 
able notice, dependent on the nature of the 
account ^ the facts & circumstances of the 
case. When a banking account, opened by 
pltfs. with defts., & ha^dng a credit balance 
of some £7,000, was so interwoven with a 
“ snowball *• scheme of insurance devised by 
pltfs. that it became in respect to subscrip- 
tions to the scheme a part thereof ; — Held : 
a month’s notice by defts. to discontinue the 
account was not, in the circumstances of the 
case, sufficient, but an injunction restraining 
defts. from closing the account must be 
refused. — P rosperity, Ltd. v. Lloyds Bank, 
Ltd. (1923), 39 T. li. B. 372. 

342b. Existence of account — ^Proof of — ^Eiffect of 
non-existence of entry in material books.} — 
Douglass v, Lloyds Bank, No. 403a, post, 

347. Add, Citation : — affg, 8. 0. svb nom. Re 
Gross, Ex p, Adair (1871), 24 L. T. 198. 

363. Add. AnnotcUions : — Consd. Banque Beige v, 
Hambrouck. [1921] 1 K. B. 321. Refd. Rs 
Hodgson’s Trusts, Public Trustee v, Milne, 
[1919] 2 Ch. 189. 

380a. Payment of principaPs money to own account 
— Bank without notice — Retention against 
overdraft.] — Re Sanostbb, Green v, Mockett 
(1894), 10 T. L. R, 184. 

331a. Trust moneys credited to private account — 
Liability of bank.] — Resp. bank agreed with 
applts. to furnish appits.’ agent with cash 
in exchange for drafts upon applts. The 
cash, as resps. knew, was to bo used in pay- 
ing for grain to be purchased for applts. by 
their agent. In numerous cases resps. 
instead of giving the agent cash credited the 
drafts, wholly or in part, to the agent’s private 
account which was generally overdrawn. 
Applts. sued reaps, to recover the aggregate 
amount, with interest, of specified drafts, 
or parts of drafts which had been thus 
appUed ; the agent was not joined as a 
party. Resps. Sieged but did not prove 
that the agent had paid for grain by cheques 
on his private account. The Ot. of Appeal 
ordered an account to ascertain what loss 
applts. had sustained : — Held : resps. having 
been parties to a misapplication of trust 
funds, applts. were entitled to judgment for 


the amount sued for. — ^British 
Elevator Co. v. Bank op British North 
America, [1919] A. 0. 658 ; 88 L. J. P. C. 
118 ; 121 L. T. 100, P. 0. 

887a. .] — For some years before 

1919 one U., a merchant, had a banking 
account at defts,’ bank. In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
In the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts, of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the oo. U. kept on his private 
banking account with defts. as before, they 
having notice that bis business had been 
transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
U., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them “ A.L.U., Ltd. — A.L.U. sole 
director,” paid them into his own account 
with defts. instead of pajdng them in to the 
co.’s account with the other bank. Defts., 
without inqiiirinfr whether the co. had a 
separate banking account, collected the 
cheqaes & credited TJ. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., as be owned all the shares, & overlooked 
the materiality of the cheques being drawn 
in the co.’s favour A not in his. In an action 
brought by the cc. on behalf of the debenture- 
holder for conversion of the cheques : — 
Held: (1) defts. were precluded from setting 
up that U., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds : first, that the act of an 
agent paying his principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, if it had, why the cheques were 
not paid in to that account, A that their 
failure to make that inquiry amounted to 
negligence ; &, secondly, that U. when 

paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the co., ^ that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), s. 82. 

A customer of a bank paid into bis account 


PART II. SECT. 2, SUB-SECT. S.—B. 

•f. Right of bank to refuse to — 
In order to hold a banker Ja^tlaed In 
refusing to pay a demand of bla 
customer the customer being an exor., 
& drawing a cheque as exor., there 
must in the first place be some mis- 
application, some breach of trust In- 
tended by the exor., & there must in 
the second place be proof that the 
bankers are privy to the intent to 
make their misap plication of the trust 
funds. If it be ehowu that any per- 
sonal benefit to the bankers themselves 
is designed or stipulated for, that 
olronmstaaoe above all others will most 
readily establish the fact that the 


bankers are in privity with the breach 
of trust that is about to be committed. 
— Standard Bank v, Estatk van 
Rhtn. 11925] App. D. 266. — 8. AF. 

PART IL SECT. 2, SUB-SECT. 8.--A. 

87 1 i. JoifU account of persona not 
pcaivera — Cheque drawn counter'- 
manded by one after decease of 
Pai/ment by bank — No right of action 
in aurvinor ,] — Radclifts v. Bank of 
Montreal, [1919] 2 W. W. R. 887.— 
CAN. 

871 li. Subaeguent claim by one 

to whole aeeount^PoaUion of bank ,] — 
VHiere a bank deposit is made in the 

19 


name of either of two iiereons It Is a 
notification that either one may deal 
with the funds & that the account 
will be subject to the control of either 
of them in the absence of special 
directions. But upon a subseqnent 
notice tf) the bank by one of snob per- 
sons that he claims it all, the bank 
in dealing vdth the money thereafter 
In any way affecting snob claim acts 
at Its own risk.-— Hill v, Hophflaoa 
Bank, [1921] 3 W. W. R. 430.— CAN. 


PART II. SECT. 2. SUB-SECT. 8.— B. 

g. Add ** on appeal^ [19X9] A. 0. 
658 ; 88 L. J. P. 0. 118 ; 121 L. T. 
100, P. C.»» 
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some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounts of the 
cheques in their ledger, but there was no 
agreement between the bank & the customer 
that he should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds : — 
Hcli : (3) apart from any question whether 
the bank had notice of any defect in the 
customer's title, they were not holders in 
due course, there being no evidence that they 
i^k the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value ; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
&. that agreement must have been acted upon. 
— Underwood (A. L.), Li*d. v. Bank of 
Liverpool, Same v. Barclays Bank, [1924] 
1 K. B. 77.5 ; 03 L. J. K. B. 690 ; 181 L. T. 
271 j 40 T. L. R. 302 ; 68 Sol. Jo. 716 ; 29 
Com, Cas. 182, C. A. 

Annotations: — As to (1) Apid. London & Montrose Shlp- 
bnlldlng A: Ilenairinff Co. v, Barclays Bank (1925), 31 
Com.Ois fi7 ; Lijf^^tt (Liverpool) r. Brtrclay* Bank (1927), 
137 L. T. 443. Consd. Anchtcronl v. Midland Bank, {1928J 
2 K. B. 294. Apld. Lloyds Bank v. Chartered Bank of 
India, Auslrnlla & China. [19291 1 K. B. 40. Raid. 
Kredltbank Cassel O. m. b. H. r. Sehenkers, [1926] 2 
K. B. 4.‘>0 ; Houghton v, Nothard, Lowe & Wills, [1927] 
1 K. B. 246 ; Fenton Textile Aasocn. r. Thomas (1929), 
45 T. L. R. 264 ; llockltt v. Barnett, Pembroke & Slater, 
[1929] A. C. 176: 8avor>* & Co. v. Lloyds Bank, Ltd. 
(1932), 49 T. L. H. 344. As to (2) Coosd. London & Montrose 
Shipbuilding & Repairing Co. r. Barrdays Bank (192M, 31 
Com. Cas. 67. Befd. Uoblnson v. Midland Bank (192.5), 
41 T. L. R. 402. Oencrally, Refd. Banco de Portugal v. 
Waterlow & Sons, Ltd. (1931), 100 L. J. K. B. 465 
Midland Batik, Ltd. v. Reckitt (1932), 48 T. L. R. 271 
Slingsby V. District Bank, Ltd. (1931), 48 T. L. R. 114 . 
siingsby v. Westminster Bank, Ltd., il9311 2 K, B. 683, 

389. Add, Annotations : — Consd. Jones v. Waring 
^ & Gillow, fl92.5] 2 K. B. 612. Refd. Banque 
Beige pour I’Etranger (Soc. Anon.) v, Ham- 
brouck, Spanoghe (1920), 123 L. T. 495. 

391. Add, Aanotaiion : — Dlstd. lie Harrison, Day 
V. Harrison (1920), 90 L. J. Ch. 186. 

891a. Cheques drawn by wife on bank 

manager’s advice — Title of wife to balance.] 
— A husband, in 1908 transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of liimself & his wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health & 
unable to attend to business. Tlie bank 
manager then informed her of the joint 
account. & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself Aj his wife, A; in Aug. 1919, con 
Bolidated them into one deposit in the joint 
names. The wife never knew of this deposit 
until after her husband's death. There was 
then found among his papers an envelope in* 
dorsed with the wife’s initials A containing 
the deposit receipt & a document In which 
he said ; “ I would like this paying away at 


once if possible as under,” with a list of 
names with amounts against them : — Held : 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, A/ the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property. — Re Harrison, Day v, Har- 
rison (1920), 90 I.. J. Oh. 186. 

402. Add. Annotations : — Refd. Joachimson v, 
Swiss Bank Oorpn., [1921] 3 K. B. 110; 
Douglass V, Lloyds Bank (1929), 34 Com. 
Oas. 263. 

402a. Effect of need for notice of withdrawal.! — 
There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal A:; a deposit not requiring notice of 
withdrawal. — Re Glendinnino, Stebi. v. 
Glendinnino (1918), 88 L. J. Ch. 87 ; 120 
L. T. 222 ; 63 Sol. Jo. 166. 

403a. Loss of right to repayment — ^Laches.] — In 
May, 1866, one F. deposited £6,000 with a 
Birmingham branch of deft, bank, upon the 
terms that he could withdraw the money at 
any time on giving fourteen dsys' notice, A; 
that interest sliould be paid on it at the rate 
of 6 per cent, for the first throe months, & 
thereafter at the current bank rate for the 
time being. In Aug. 1866, the bank repaid 
£2,500 of the £6,000 with interest due to 
that date, A; a note of the payment was 
indorsed on the deposit receipt. In Nov, 
1866, a further indorsement was made show- 
ing that all interest then due had been paid, 
but after that date there was no record of any 
further payment by the bank of either 
principal or interest A no record of any 
demand by F. for payment. F. died in 1893. 
In 1927 a relative of F. discovered the deposit 
receipt amongst some old papers, A sent it 
to the surviving exor. A trustee of F.'s will. 
He gave deft, bank formal notice to pav the 
£.3,500, balance of the principal £6,000, 
together with interest, in fourt-een days. 
The bank refused to pay, on the ground that 
it must be presumed that the deposit must 
have been repaid long ago. The exor. then 
brought this action to enforce payment, A 
the bank pleaded presumption of payment ; 
A although they refused to plead Stat. 
Limitations, they claimed relief on the ground 
that F. A his representatives had been guilty 
of laches : — Held : although defts. could not 
produce evidence of repayment, the proper 
inference from all the circumstances was that 
that money must have been repaid, A the 
action therefore failed. Bankers* Books 
Evidence Act, 1879 (c. 11), s. 3, makes an 
entry in bankers* books primd facie evi- 
dence of an account. 

Qu, : whether the non-existonce of any 
entry In material books is primd fade 
evidence of the non-existence of an alleged 
account. — ^Dougtabs v. Lloyds Bank, Inn. 
(1929), 34 Com. Oas. 263. 

409. Add, Annotation : — Apld. Re Wosterton, 
Public Trustee v. Gray (1919), 122 L. T. 264. 

409a. Assignment by order In writing to bank to 
pay third party sum on deposit — UnIndorsed 
deposit receipt — Letter to assignee.] — About 
a year before his death, which happened in 
1917, testator handed to his landlady, G., 


PART II. SECT. 2, SUB-SECT. 3.— E. 

390 1. Joint account of husband i£: 


wife — Subsem^ent claim by wife to whole 
aoenuni — Bank eniUUA w sd off mime 
advanced for husband's benefit before 
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notice of claim.] — H ill «. Hocbriaga 
“ C, (1921) 3 W. W. n. 480.— OAR. 
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an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand & said he 
would keep it for her & locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing: (1) A deposit receipt for £500 
deposited with his bank in 1914 ; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
deposit i (B) a letter addressed to O. : 
** You have b^n very kind to me & 1 desire 
to make some return by giving you the 
amount £500 now on deposit at the . . . bank 
as per receipt enclosed.” The deposit receipt 
was not indorsed by testator & no notice 
was given to the bank of any assignment till 
after his death, the Interest on the sum on 
deposit having been carried by the bank to 
his current account : — Hf^ld : there was a 
valid & complete gift to G. of the sum on 
deposit by way of assignment under Jud. 
Act, 1B7.B, 8. 2.5 (6). — Rfi Wrstetiton, Public 
Trustee u. Gray, [1919] 2 Ch. 104 ; 88 
L. J. Ch B92 ; 122 T.. T. 264 ; 63 f4ol. Jo. 410. 

Annotation Apprvd. 8z Apld. Hopubilea de Guatemala 
V. Nunca. [19271 1 K. B. 609. 

412. Add, Annotation : — Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

425. For ” Saunderson v. Bowes,” read ” San- 
derson V. Bowes.” 

Add. Annotation : — ^Apld. Be British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 

481. Add, Annotation : — ^Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

463. Add. Annotation : — Refd. Allen v. Royal Bank 
of Canada (1925), 41 T. L. R. 625. 

454. Add, Annotation : — Consd. Slingsby v, West- 
minster Bank, Ltd., [1931] 1 K. B. 173. 

456. Add, Annotation : — Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

456a. Ck)ntract to print notes — Notes printed with- 
out authority — Liability to bank.] — Pltfs., a 
Portuguese bank, made with defte., who were 
printers, a contract which provided that 
defts. should print the authorised notes for 
the bank, the plates being left in defts.’ 
possession & being intended to be available 
only for the purposes of the bank.^ By means 
of an elaborate fraud defts. were induced 
by an unauthorised person to print from the 
plates a large quantity of notes & to deliver 
the notes to him, & the result was that those 
notes were put into circulation. In conse- 
quence of the fraud pltfs. honoured a large 
number of the spurious notes, & on learning 
the facts they found it necessary to withdraw 
all the genuine notes of the same issue from 
circulation as they had, at that time, no 
means of distinguishing the genuine from 
the spurious notes. In an action for breach 
of contract, negligence, or conversion : — 
Held : it was an implied term of the contract 
that there was to be no use of the plates for 
any purpose not authorised by pltfs., & 
there was an absolute duty on defts. not to 


print or deliver notes of pltf. bank without 
the authority of the bank. Sc, even if defts. 
were boimd only to take reasonable care to 
avoid such acts, defts. had, on the facts, 
fallen short of the standard of care required 
by the special nature of the business, Sc 
pltfs. were entitled to recover. — Banco de 
Portugal v, Waterlow Sc Sons, Ltd. 
(1930), 47 T. L. R. 214 ; 75 Sol. Jo. 81 ; 
on appeal (1931), 100 L. J. K. B. 465, C. A. ; 
[1932] A. C. 462, H. L. 

466b. Measure of damages. ] — ^A firm 

of printers employed by the BanSk of Portugal 
to print a series of bank notes known as 
Vasco da Gama 600 escudo notes delivered to 
the Bank 600,000 notes which were put into 
circulation in Portugal. Subsequently, in 
breach of their contr^ of employment, the 
rinters delivered to one M., the head of a 
and of crh^iinals, 680,000 notes of the same 
printed from the original plates or 
from plates made from the same die, in the 
belief that he had the authority of the bank. 
M. Sc his associates introduced these false 
notes into Portugal Sc put a large number 
of them into circulation. The bank on dis- 
covering that unauthorised notes were in 
circulation issued notices withdrawing the 
whole of this issue of Vasco da Gama notes Sc 
imdertaking, within a limited time, to 
exchange all notes of this type present^ to 
the bai^ for other notes. The bank had an 
exclusive license to issue bank notes as legal 
tender in Portugal, but the amount of the 
notes to be issued was controlled by law. At 
all material times the currency was incon- 
vertible. In an action by the bank against 
the prini^s for breach of contract defts. 
maintained (a) that the loss suffered by the 
bank was due to their own voluntary action 
in paying the unauthorised notes ; (b) that 
the loss to the bank was limited to the cost 
of printing Sc paper in regard to the new 
issue: — Held: (1) the loss arose naturally 
from the breach of contract ; (2) the proper 
measure of damages was the exchange value 
expressed in sterling of the genuine currency 
given in exchange for the spurious notes 
together with the cost oLprinting the genuine 
notes withdrawn. — Banco de Portugal v, 
Waterlow & Sons, Ltd., Waterlow Sc 
Sons, Ltd. v. Banco de Portugal, [1932] 
A. 0. 462 ; 101 L. J. K. B. 417 ; 147 L. T. 
101 ; 48 T. L. R. 404 ; 76 Sol. Jo. 327, H. L. 

Annotation: — Refd. The Edison (1032), 147 L. T. 141. 

479. Add. Annotation : — Refd. Sutters t>. Briggs, 
[1022] I A. C. 1. 

479a. Cheque credited before clearance — Whether 
bank holders for value — Bank stopping pay- 
ment before final clearance.]— ^(1) Where a 
customer pays a crossed cheque into his bank, 
the question whether the bank receive it as 
holders for value or as agents for collection 
is a pure Question of fact. « The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 


PART II. SECT. 4, SUB-SECT. 3. 

■C. Money paid to retire draft — 
Failure of purpoee for which draft paid 
— IdabUity of hank to refund.] — Held: 
pltfs. oonld rooovSr from the bunk the 
amonnt paid by them to retire the 
draft. — G ibbons & OiOtNBs e. Rotal 
Bank of CU.nada, 1921] 2 W. W. R. 
370.— CAN. 

«J, DeUry in tranemiUino draft — 


Traneadion not part of manayer'e duty — 
LiabUUv of &anA.] — tlrld : as the pro- 
mise by the acting manager to for- 
ward the draft was a voluntary art 
without remuneration Sc not part o( 
Ilia duty as an officer of the bank, 
the bank was not liable for his failure 
in performing it. — M axwbll r. Union 
Bank of Canada, 119221 i W. W. R. 
7 ; 69 D. L. U. 130.— CAN, 
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sk. Payment of draft on forged indorse- 
ment-~lJabilUv of hank.]— P ortbous v. 
PORTBOUS, [1932] 8 D. It. R. 662. — 

CAN. 


PART II. SECT. 5, SUB-SECT. 1. 

468 i. Stoppage of bank-cheque 

for debt — Debt not paid.] — Union Bank 
of Canada e. Nrttlbton (1924), 66 
O. L. R. 643.— CAN. 
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for value. That inferenoe may be rebutted 
by notices in the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agents 
for collection & stop payment before it is 
hnally cleared at the clearing house^ they 
can only receive & hold the proceeds as 
collecting agents for their customer^ not 
on the ordinary bank relationship of debtor 
creditor. Consequently, in a winding up 
following on the stoppage the liquidator mu^ 
pay the Tull proceeds of a cheque cleaired after 
the stoppage to the customer, although it 
was cleared shortly before the actual winding 
up . — He Farrow’s Bane, Ijtd., [1923] 1 Oh. 
41 ; 92 L. J. Ch. 163 ; 128 L. T. 332 ; 67 
Sol. Jo. 78; [1925] B. & C. R. 8, 0. A. 

479b. .] — Underwood (A. L.), liTD. v. 

Bane of Liverpool, Saub v. Barclays 
Bane, No. 387a, ante. • 

484. Add. Annotations: — Refd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623 ; Greenwood v. Martin’s Bank, Ltd. 
(1932), .48 T. L. B. 601. 

485. Add, Annotation : — Consd. Calico Printers’ 
Association, Ltd. v, Barclays Bank (1931), 
146 L. T. 51. 

487. Add. Annotation: — Refd. Jones v. Waring 
& GUlow, (1926J A. C. 670. 

498. Add, Annotations : — Apld. London Provincial 
A South Western Bank v, Buszard (1918), 35 
T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T, L. R. 787. 

500. Add, Annotation : — Qenerdlly, Held. Savory 
& Co. V, Lloyds Bank, Ltd. (1932), 48 T. L. R. 
344. 

527a. What is negligence — Defective title of cus- 
tomer — Statutory protection of banker.] — 

Slingsby V , Westminster Bane, Ltd., No. 
69 Id, post. 

637. Add. Annotations: — Consd. Barclay v. Mal- 
colm (1925), 133 L. T. 612 ; Jones v. Waring 
& Oillow, [1925] 2 K, B. 612. 

538. Add. Annotation : — Consd. Be Swinburne, 
Sutton V , Featherley (1925), 70 Sol. Jo, 64. 

538a* .] — A. drew a cheque for £700 in 

favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 


state of A/s current account, but because 
they doubted A.’s signature on the cheque, 
A. died before anything further was. done : — 
Held: in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque ; dc there had been an 
incomplete inter vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity. — He 
Swinburne, Sutton v, Featherley, [1926] 
Oh. 38 ; 96 L. J. Oh. 104; 184 L. T. 121 ; 70 
Sol. Jo. 64, 0. A. 

540. Add, Annotation : — ^Refd. Australian Bank of 
Oommerce v, Perel, [1926] A. O. 737. 

544. Add. Annotatums: — ^Apld. Underwood v. 
Bank of Liverpool Sd Martins, Underwood i;. 
Barclays Bank, [1924] 1 K. B. 775. Consd. 
British Thomson-Houston Oo. v. Federated 
European Bank, Ltd., [1932] 2 K. B. 176. 
Refd. Kreditbank Oassd G. m. b. H. v, 
Schenkers, [1926] 2 K. B. 460 ; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 
laggett (Liverpool) v, Barclays Bank (1927), 
137 L. T. 443. 

544a. .] — A bye-law of applt. co. 

authorised its secretary-treasurer Jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary -treasurer, A after indorsement were 
placed by reap, bank to the credit of an 
account which the director had with them. 
Reaps, collected the cheques from applts.’ 
bank in the usual course of business. In 
order that there should be to the credit of 
applts.* account sufficient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 
to draw, & paid it into applts.’ account. 
Applts. sued reaps, to recover the aggregate 
amount of the cheques collected by them : — 
Held: the action failed, because (1) reaps, 
had not knowledge, either by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applts.* account, & 
could not recover the money as having been 
held by their bankers in trust for them, 
& (2) applts. had suffered no loss, A the ct. 
could not investigate applts.’ liability to 
persons not parties to the action in respect 
of the cheques placed to applts.’ credit. — 
Corporation Aqbnoibs v. Home Bane of 
Canada, [1927] A. C. 318 ; 96 L. J. F. C. 
63, P. C. 

Annotation8:---As to (1) Consd. Llo/de Bank v. Cfiartorod 

Bank of India. Australia^ China. [1929] 1 E. B. 40. Raid. 

Heckitt V. Barnett, Pembroke 8l Slater, [1829] A. C. 1 76. 


PART II. SECT. 0. SUB-SECT. 1. 
ol. .] — A CO. drew bllla of ex- 

change upon customers to whom they 
bed supplied goods & who accepted the 
bills. The CO. Indorsed the bills in 
blank, & delivered them to a bank tor 
collection. The co. went into liquida- 
tion. Its ouxTout account with the 
bank was overdrawn to a large amonot. 
In the liquidation the bank claimed 
that they were owners of the bills. Sc 
that they were not bound to value Sc 
deduct the obiigations In the bills for 
the purpose of a ranking. The bank's 
lien over the proceeds of the bills was 
admitted :^Heid : the bills, having 
been Indorsed Sc delivered to the bank 
for the limited purpose of collection, 
remained assets of the co., over which 


the hank held a mere right in security 
in virtue of their lien. Sc the obligations 
under the bills must be valued Sc 
deducted for the purposes of a ranking. 
— CLTDESnALE BaNE. LTD. V , BBNIOR 
Jambs Allan) Sc 8ok Liquid atobs, 
19261 S. C. 235.— SCOT. 

PART II. SECT. 8, SUB-8E0T. 2.— A. 

588 i. Constructive payment — Ohegue 
dt credit Blip stamped ^*p€dd,**} — WaniB 
V. Kotal Bank of Canada, [1923] 4 
D. L, R. 1206 ; 63 O. h. R. 648.— CAN. 

PART 11. SECT. 8, SUB-SECT. 2.— B. 

645 1. To clerk — Notice of limitation 
of atdAorify.i^A clerk's express duUes 
were to collect amounts due from 

22 


r ln dealers for freight chargee, etc., 
on presentation of bills of lading 
Sc payment of charges to band out ware- 
house reodpte, Sc deposit all moneys 
collected to the credit of the Reoeiver- 
G^erAl in a designated bank St at 
certain Intervals to remit by draft 
to the head oflOoe of the business. 
Such charges were almost always paid 
to him by accepted cheque Sc deft, 
bank cashed such a oheoue on it, 
paying the clerk the prooeeds t-^ffeld : 
the bank was negligent as inqvliy 
should have been made as to the olerk% 
authority St the onnsiial act of a 
business firm cashing such a cheque, 
especially of a lam amount, SC a 
oertain dlsorepiuicy between the name 
of the payee in the oheqne SC the name 
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546a« Cheques paid to eustomer’s 

creditors.] — Deft, bank negligently, & in 
breach of the instructions given by their 
customer, pltf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to the co.’s trade 
creditors: — Held: (1) the bank being put 
on inquiry A; being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equit- 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf. co. ; (8) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque. — 
Liogbtt (B.) (IjIvkhpool). Ijtd. V . Barclays 
Bantr, Ltd., [1928] 1 K. B. 48; 97 L, J. K . B. 
1 ; 137 L. T. 443 ; 43 T. L. R. 449. 

Annotation : — As to (2) & (3) Reid. Lloyds Bank v. Ohartered 
Bank of India. Australia Sc China. [1929] 1 K. B. 40. 

543b. Issue of bank drafts to customer’s agent — 
Agent without proper authority — Negligence.] 
— co. instructed its bankers in writing that 
any two of four named persons, of whom 
three weie directors & the fourth was an 
accountant in the co.’s employment, had 
authority to draw cheques & sign orders 
for payments on its behalf. The co. from 
time to time required drafts payable in New 
York to remit to creditors there. The course 
of business was that the accountant attended 
at the bank with a cheque, duly signed by 
two of the named persona, payable to the 
bankers’ order for the sum for which the 
draft was required, but without any further 
document or written instructions ; having 
tilled up a requisition note giving particulars 
of the draft required, including the name 
of the payee, he was handed a draft in 
accordance with those particulars. In Jan. 
1922, it was first discovered that on 41 out 
of 100 occasions upon which drafts had been 


so purchased since Nov. 1918, the accountant, 
having entered his own name in the requisition 
note, had obtained drafts payable to himself, 
& had misappropriated the proceeds, cover- 
ing his fraud by false entries id the company’s 
books. The reaps, having paid the co. under 
a policy guaranteeing the fidelity of the 
accountant, sued the bankers (applts.) in 
respect of the loss after the date of the policy : 
•^Held : the bankers had acted negligently 
in issuing the drafts without authority in 
accordance with the company’s instructions, 
Sc were liable in damages in respect thereof ; 
the frequent repetition of the same irregular 
procedure afforded no defence either by 
way of estoppel, ratification or otherwise. — 
Bank op Montreat. v. Dominion Gresham 
Guarantee & Casualty Co., Ltd., [1930] 
A. C. 659 ; 99 L. J. P. C. 202 ; 144 L. T. 6 ; 
46 T, L. R. 575 ; 36 Com. Cas. 28, P. C. 

Annotation : — Retd. Savory & Co. v. Lloyds Bank. Ltd. 

(1932). 48 T. L. R. 344. 

548. Add, Annotation 8 : — Refd. Brown v. Swan 
(1921). 37 T. L. R. 787 ; Savory & Co. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

549. Add, Annotation : — Refd. Wilson v. United 
Counties Bank, [1920] A, C. 102. 

660. Add, Annotation : — Refd. Wilson v. United 
Counties Bank, [1920] A. 0. 102. 

652. Add, Annotation : — Consd. Ralston v, Rals- 
ton, [1930] 2 K. B. 238. 

564. Add, Annotation : — Refd. Prosperity v, Lloyds 
Bank (1923), 39 T. L. R. 872. 

667. Add, Annotations : — Consd. Re Farrow’s 
Bank, [1923] 1 Ch. 41. Refd. Bntish & North 
European Bank v Zalzstein, [1927] 2 K. B. 
92. 

565. Add. Annotation: — As to (1) Refd. Tolley 
V, Pry (1929), 46 T. L. R. 108. 

669. Add. Annotations : — Retd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110; 
Ri^'hardson v. Richardson, [1927] P. 228; 
Rekstin v, Komseverputj Bui*eau (Bank for 
Russian Trade, I.td.) (1932), 48 T. L. R. 578. 

574. Add, Annotation : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 


in the indorsement sliould have aroused 
suspicion. — U. r. Royal Bank of 
Canada (1920), 1 W. W, R. 198 ; 60 
D. L. R. 293 ; 30 Man. L. R. 104.— 
GAN. 

646 II. .1— Hayes v. 

Standabd Bank, [1927] 3 D. L. R. 
330; 60 O. L. R. 461; reesri., [192»] 
2 D. L. R. 898 ; 62 O. L. R. 1 86,— CAN. 

sa. Effect of siffning ** verification 
— Rutherford v. Royal Bank 
OF Canada. [1932] 8. O. H. 131 ; 2 
D. L. R. 332.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— C. 

548 1. Cheque drawn on one branch — 
Payment at anedber — Pisbonour on 
presentation,] — A bank, which pays a 
cheque at any branch except that at 
which the customer keeps his account, 
must be assumed to have paid it not 
on the credit ot the oustomer but on 
the indorsement itself. 

A. drew a oheqne in favour of B. 
upon the Bank C., B. branch, & B. 
indorsed it for ooUeoUon In favour of 
L., who received payment from the 
P. branch of the bank, which sent the 
cheque on to the D. branch. The 
latter dishonoured the cheque, whereon 
the P. branch gave notice of dlnhonour 
A Instituted a suit against B. & L. 
for the recovery of the sum paid. The 
defence was (inter atia) that the cheque 
having been dJscherged by payment 
there wee no power left In the P, 


branch to give notice of dishonour : — 
Held : the payment by the P. branch 
did not operate as a discharge of the 
cheque, the payment having been 
made not on the credit of A. but on 
the credit of B. &, therefore, pltf. was 
entitled to recover the sum from defts. 
— Raja Joyti Prasad Singh Des 
Bahadur v, Chota Nagpur Banking 
Assocn. (1928), I. L. R. 8 Pat. 413.— 
INO. 


sk. Effect of confirmation by telephone. ] 
— The accountant of a bonk called up 
deftfl.* office by telephone, an auto- 
matio telephone, which rang number 
required direct without the necessity of 
calling a “ central operator. A 
woman *s voice answered &, the 
accountant asking for the mana^, 
a man *8 voice answered. The 
accountant then stated that it was.the 
bank speaking Sc that the bank bad a 
certain amount of money to pay over 
for the F. Co. “ under protest,” & the 
man at the other end of the wire said 
” All right ” ; — Held : this constituted 
a notice to defts. that the money was 
available at the hank, Sc that it was 
not neoeesarv the person spoken to 
should be identified. — Fidelity Oil 
Sc Ga8 Oo. V . Janss Drilling Oo. 
mta.) (1916), 34 W. L. R, 870 ; 10 
W. W. R. 683.— CAN. 


PART U. SECT. SUB-SECT. 8.— A. 
640 iii. Money adwmeed on 
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agreed terms — Bank holding necuHty .] — 
Finucane V . Standard Bank of 
Canada, [1921] 3 W. W. R. 314 : 62 
8. n R. no : 59 D. L. R 46.').— CAN. 

y i. Dishonour of cheqttes pay- 

able to self, ] — A demand made personally 
by a customer upon his banker for 
payment is a two-party transaction. 
The refusal of payment cannot give 
rise to the implication of defamation 
of the customer to a third party, which 
necessarily arises when a trader’s 
cheque, drawn or Indorsed In favour 
of a third party, Is presented by the 
bolder & dishonourea by the banker. 
Judgment for pltf. for 82.^0 set aside. 
Sc judgment entered for defts., defts. 
having admitted liability to pay pltf. 
nominal damages Sc having paid £10 
into ct. — Kinlan V, Ui^TEB Bank, 
Ltd., [1928] I. R. 171.— IR. 


PART H. SECT. 8, SUB-SECT. 8.— B. 

673 U. .1 — A. banker is not 

obliged to pay a cheque when there are 
no assets Monging to the customer in 
his hands ; Sc the oountormanding of 
a cheque by a customer In whose 
account there ore funds sufficient to 
meet it cannot do more than cause the 
obligation to pay, which otherwise 
existed, to cease to exist.. — Punjab 
Industrial Agency, Ltd. v. Meb- 
OANTILB Bank op India, Ltd. 

1. L. R. 11 lah. 667.— IND. 
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6S5. Add^ Annotcmon : — Refd« Jones v. Waring & 
OiUow, [1926] A. C. 670. 

589* Add, AnnotcUion : — Consd. Westminster Bank 
r. Baton (1926), 130 L. T. 316. 

589a. Mistake In telegram — Duty ot bank to 

make inquiry.] — Pltf., who had an account 
with defte., on July 31, 1024, drew a cheque. 
No. 117,286, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the date, the payee, & the amount. These 
particulars were correct as to cheque No. 
117,286, but the number of the cheque was 
wrong. Cheque No. 117,286 was pi'esented 
on Aug. 6, & the bank, officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence : — Held : the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, inigiit be a duplicate cheque which they 
were bound to cash, was correct, ^ pltf. 
was not entitled to recover. — Westminster 
Bank, Ltd. i\ Hilton (1926), 136 L. T. 316; 
43 T. L. R. 124 i 70 Sol. Jo. 1196 ; sub nom, 
Hilton v. Westminste^i Bank, Ltd., 162 
L. T. .To. 450, H. L. 

692. Add, Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 06 L. J. K, B. 801. 

594. Add. Afinotation : — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

595. Add. Annotation : — As to (2) Refd. Baines v. 
National Provincial Bank (1927), 96 L. J. 
K. B. 801. 

600a. Presentment over counter — Duty of bank to 
pay.] — PJtfs., a partnership firm at Liverpool, 
sold goods to the P. Co. & drew upon the co. 
a bill for a largo amount payable in three 
months in payment for the goods. The 
P. Oo. accepted the bill payable at deft, 
bank at Liv'erpool, whore they kept their 
account. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft, bank, asked that bank to order pay- 
ment of the bill & charge to the account 
of the co. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a ninning overdraft with the co., 
&; the bill was within the limits of that 
overdraft. When the bill became due it 
was brought by W., a servant of pltfs., to 


a partner of pltf. firm, who, at W.'s request, 
indorsed the bill in blank. W., instead of 
taking the bill to pltfs.’ bank for the purpose 
of cmlection through the clearing house, 
presented the bill for payment over the 
counter to deft, bank & received the money, 
which he then fraudulently converted & 
stole. Pltfs. sued defts. to recover the 
amount of the bill on the grounds of negli- 
gence, money had & received, & conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular : — 
Held : deft, bank were not liable to pltfs. (1) 
on the ground of negligence, because no privity 
of contract existed between defts. & pltfs., 
& defts. owed no duty to pltfs. ; (2) on the 
ground of money had Sc received, because 
the drawing of the bill did not amount to an 
‘ assignment in favour of the payee of funds 
of the drawee, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
by defts., & the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 
pltfs. as against defts. ; (3) defts. were not 
liable to pltfs. for the conversion of the bill, 
because the bill was a negotiable instrument, 
& they paid it in good faith without notice 
of any defect in title Sc in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion. — Auchteroni & Oo. v. 
Midland Bank, Ltd., [1928] 2 K. B. 294; 
97 L. J. K. B. 625; 139 L. T. 344; 44 
T. L. B. 441 ; 72 Sol. Jo. 337 ; 33 Com. Gas. 
345. 

603. Add, Annotation : — Refd. He Fh’nto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 

615 Add. Anriotation ; — Consd. Auchteroni v. 
Midland Bank, [1028] 2 K. B. 294. 

617, Add. Annotation : — Refd. Wilson v. United 
Counties Bank, [1920] A. 0. 102. 

624o Add. Annotation Consd. Re British Trade 
Corpn., [1932] 2 Ch. 1. 


PART II. SECT. 8, SUB-SECT. S.—D. 

583 i. l>ish<mour by covniry hank — 
Failure to return cheque In/ return of 
post — Clearing-house rules .] — When a 
cheque is paHsed through the cleoring- 
liouse In Mclbounie & not returned dis- 
honoured within the time allowed by 
the rules of the cleariiig-hoiise for the 
return of dishonoured cheques. Its 
payment to the collecting bank must 
on the expiration of that time be 
regarded as complete. Pltf. paid Into 
his account at a country branch of 
deft, bank n cheque drawn upon a 
Melbomne branch of another bonk. 
The cheque was passed through the 
Mclbounie clearing-house, where, on 
the settlomcnt of balances. Its amount 
was ci’edltcd to deft, bank by the bank 
upon which it was drawn. After the 
expiration of the time allowed by the 
rules of the clearing-house for the 
return of dlshononred cheques had 
expired, the cheque was returned dis- 
honoured to deft, bank, Notw’lth- 


staucling that the rules provided that 
any stale return might bo rejected, 
deft, bank credited the bank upon 
which the cheque was drawn with its 
amount : — IleUl : deft, bank liad, os 
agent for pltf., received payment of 
the cheque, 8c was therefore liable to 
pltf. for its amount os money had & 
received to hJs use. — II ibdkll v. 
COHKEBOIAL BANK OF AUSI'RALIA, 
Ltd., 11931) V. L. R. 382; Argus 
L. R. 285.— AUS. 

PART II. SECT. 8, SUB-SECT. 4. 

•1. Paymeni after notice of counter- 
mand — fAnbUity oj tumk .] — OARRioni 
V . Canadian Dank of CoM5iKitcK, 
3 W. W. R. 185.— CAN. 

6891. By telegram — Payment after 
notice of eofuntermand — NegHgenct .} — 
Held : defts. were guilty of a breach 
of duty as bankers. — R kadb a. Royal 
Bank of Iheland, I/td., (1922) 2 
I. R. 22.--m. 
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•m. By notice of death .] — The duty & 
outbority of a bank to pay a cheque 
cense on notice of the drawer's dealh. — 

ClTRLKY V, BUIOOS (ADMINISTRATOR OF 

Drury Estate ), 119201 2 W, W. R. 
1025 ; 63 D. L. R. 361.— CAN. 

in. .1 — It Is not the death of 

the customer, but notice of Ula death, 
that operates as a revocation of the 
authority of a bank to pay the custo- 
mer’s cheque. — Kendrick t). Dominion 
Bank 8 i bownas (1920). 47 O. L, R. 
372 ; 18 O. W. N. 138.— CAN. 

10. .1— WiNNiPEo Savings Bank 

(Tmuntek) V . Kenny. 11924) 1 D. L. H. 
952.— CAN, 


PART II. SECT. 9, SUB-SECT. 2. 

sp. Notemadehy cusknner — Bank not 
bound to ddHl cusf.omer*» account after 
maturity — protect endorser .) — Royal 
Bank of Canada p. McNaucbton, 
(19311 3 D. L. R. 233.— CAN. 
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625. Add. Annotation : — Hefd. Savory &, Co, v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

627. Add. Annotation Consd. Garrard v. James, 
[1926] Ch. 616. 

629. Add. Citcaion 88 Ti. J, K. B. 66. 

Add. Annoialion/t : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Green- 
wood V. Martins Bank, Ltd. (1931), 47 
T. L. R, 607 ; Slin^sby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. 

629a. Space left between name of 

payee & words “ or order.**}— Pltfs., exors. 
of a will, kept an exors.* account with defts., 
& retained a firm of solrs., Messrs. C. & P., 
who used to assist them in matters connected 
with their testator’s estate. The acting 
member of the firm was one J. G. Pltfs. in 
conference with J. 0. decided to invest 
through Messrs. J. P. & Co., stockbrokers, a 
sum of £6,000, part of the estate lodged on 
^ deposit with defts. J. C. accordingly drew 
' out a form of cheque for signature by pltfs. 
It was in the form “ Pay J. P. & Co. 
or order ” & was drawn on pltfs.’ deposit 
account with defts. The cheque was signed 
by pltfs. & left with J. 0. to be posted to 
J. P. & Co. with instructions to invest the 
money. J. C., instead of posting the cheque 
to J. P. & Co., fraudulently inserted the words 
“ per C. & P.” in the blank space between the 
payees’ name & the words “ or order ” ; he 
then indorsed the document with the names 
C, & P. & paid it so altered & indorsed into 
the W. Bank to the credit of a co. in which 
he was interested & wliich had an account at 
that bank. The document was accepted 
without question by the W. Bank & passed 
through tlie clearing-house, & the account 
of pltfs. with defts- was debited, Sc that of the 
CO. with tlie W. Bank was credited, with the 
amoimt on the face of the document. In an 
action by pltfs. against defts. for conversion, 
negligence & breach of duty : — Held : (1) the 
cheque had been “ materially altered ” within 
Bills of Excliange Act, 1882 (c. 61), s. 64, Sc 
was avoided as between pltfs. Sc defts. by 
that sect.. Sc therefore defts. could not rely 
upon sect. 60 of the Act as excusing them for 
paying the cheque ; (2) for the same reason 
defts. could not rely on sect. 80 of the Act ; 

(3) assuming the description of the payees, 
** J. P. & Co. per 0. & P.” to be a recognised 
although unusual description, the indorse- 
ment of C. Sc P.” without any reference to 
“ J. P. Sc Co.” was irregular Sc invalid Sc 
defts. were negligent in honouring the cheque, 
Sc for this reason also were not protected by 
sect. 80, or setrible by sect. 60 of the Act ; 

(4) in leaving a blank space between the 
names of the payees Sc the words “ or order ” 
pltfs. were not guilty of any breach of duty 
towards defts. — Slingsby v. District Bank, 
Ltd., [1932] 1 K. B. 544 ; 101 L. J. K. B. 
281 ; 140 L. T. 377 ; 37 Com. Cas. 39, 0. A. 

631. Add. Annotaiionfi : — Consd. Reckitt v. 

Barnett, Pembit)ke & Slater, [1928] 2 K. B. 


PART 11. SECT. 10. 

636 ii a. Tu an 

action by a customer of deft, bank to 
reoover the aggregate amount of a 
number of cheques forged by a con- 
fidential clerk employed by the cus- 
tomer, which were paid by the bank 
tc charged to the customer’s account, 
the fraud being skilfnlly conooaled from 


244 ; Midland Bank, Ltd. v. Reckitt (1932), 
48 T. L. R. 271 ; SliMsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114 ; Savory Sc Co. 
V. Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia Sc China, [1929] 1 K. B. 40. 

634. Add. Annotation : — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

634a. Customer silent — Estoppel.] — 

Pltf. had an account with deft, bank. Sc his 
wife forged his signature on cheques Sc 
thereby drew out all the money left in the 
account. Sc she lent it to her sister. Pltf., 
on discovering the facts, did not at once 
inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
his wife committed suicide. Pltf. then went 
to the bank Sc told the manager about the 
forged cheques. In an action by pltf., 

. claiming to be credited by deft, bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption Sc ratification. Sc (b) that 
pltf. was estopped by his silence from 
alleging that the signatures were forgeries. 
The tribunal of first instance found that the 
forged cheques were honoured through the 
carelessness of the bank officials. There 
was no evidence that pltf. had over adopted 
the forged cheques as his own : — Held : 
ratification had no applicability to a forged 
signature, but pltf. was estopped from 
alleging the forgeries because his silence 
unto after his wife’s death had caused the 
bank to lose their right of action against the 
forger. Sc therefore the action faffed. — Green- 
wood V. Martins Bank, Ltd. (1932); 101 
L. J. K. B. 623 ; 147 L. T. 441 ; 48 T. L. R. 
601 ; 76 Sol. Jo. 644 ; 38 Com. Gas. 64, H. L. 

Annntaiion : — Consd. Re National Benefit Assurance Co- 
(1932), 48 T h. K. 012. 

635. Add. Aymotaiion : — Consd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 

639a. Payment to third party without valuable 
consideration — Right of bank to recover.] — 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pltf. bank in 
his favour Sc which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them Sc credited U. with the 
amounts. H. drew out these amounts & 
paid some of the money without valuable 
consideration to deft. S., who in turn pmd 
into her account with deft, bank a portipn 
of what she so received. S. had no notice 
of any defect in H.’s title. Sc she never paid 
into her account with deft, bank any money 
except money which was part of the proceeds 
of H.’s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft, bank was the property of pltf. 
bank : — Held : on the assumption that H. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 

636 u b. l—A co«’ 

lomer ol a bank was estopped from 
denying that certain foiwd cheqntis 
were signed bv blm or by Ins authority, 
by reason of his conduct In not baying 
notified the bank when be learned of 
the forgery of previous cheques on 
his aoooimt by the same person.— 
Cabana v. Bank of Montrbal, (1910 ) 
3 W. W. R. 969.— CAN. 


both ouBtomer & bank : — H^ld : with 
the exception of certain cheques 
bearing geoulne signatures, the amounts 
of which were raised by the clerk, there 
was no negligence on the part of either 
the customer or the bank in faiUog 
to discover the frauds. — Columbia 
Qrapuofbonb Co. v. Union Bank op 
Canada (1916), 38 0. L. R. 326 ; 34 
D. L. R. 743,— CAN. 
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capable of being traced^ — Bblob 
Poim L’ETBAJNaHR V. HaMBROUOK, [19211 1 
K, B. 821 ; 90 L. J. K. B. 822 ; 87 T* L. R. 
76 ; 65 Sol. Jo. 74 ; 26 Com. Gae. 72» 0. A. 

Annotation: — Eipld. Jones v. Waring $c QUlow» [1925] 

2 K. B. 013. 

640. Add. Annotcdion : — Refd* Slingsby v. Dis- 
trict Bank, Ltd. (1931). 47 T. L/B. 587. 

644. Add. Ciiation 88 L. J. K. B. 66. 

Add. Annoiations : — Consd. Aucbteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Green- 
wood V. Martins Bank, Ltd. (1931), 47 
T. L, 11. 607 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. lTR. 114. 

646. Add. AnnoiaJion : — As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. 0. 670. 

647a. Alteration of payee.] — Pltfs., exors. of one 
T., deceased, employed a solr., one C., of a 
firm C. & P. to act for them in matters 
relating to deceased's estate. They wished 
to invest a sum of £6,000 through a firm of 
stockbrokers, & 0. accordingly prepared a 
cheque for that amount payable to the 
stockbrokers ; pltfs. then signed the cheque 
& handed it back to C. to deal with as 
directed. C., however, fraudulently added 
to the cheque the words “ per G. & P.,” & 
tlien Indorsed the cheque with the words 
C. & P.*’ & handed it to a branch of deft, 
bank to be credited to the account which a 
CO. in which he was interested kept at that 
branch. The cheque was credited to that 
CO. & was passed through the clearing house, 
& in due course pltfs. were debited by their 
own bank with the sum of £6,000. On dis- 
covering the fraud pltfs. brought this action 
to recover the £5,000 from defts. : — Held : 
the words added by C. to the cheque con- 
stituted a material iteration & rendered the 
cheque void under Bills of Exchange Act, \ 
1882 (c. 61), 8. 64 (1). As therefore the 
cheque when it came into the bands of 
defts. was merely a piece of worthless paper 
no action could be brought on it, & pltfs.’ 
claim failed. If, however, the cheque re- 
mained a valid one defts. had dealt with it 
without negligence & were protected by 
Bills of Exchange Act, 1882 (c. 61), s. 82, 
& for that reason also the claim failed. — 
Slingsby v. Westminster Bank, Ltd. 
(No. 2), [1931] 2 K. B. 583 ; 101 L. J. K. B. 
291, n. ; 146 L, T. 89 ; 47 T. L, B. 1 ; ^36 
Com. Cas. 61. 

Annotation : — Overd. SUngahy v. District Bank, Ltd, (1931), 
48 T. L. R. 114. 

647b. Smngsby V. The District Bank, 

No. 629a, ante, 

649. Add. Annotations : — Consd. Koechlin v. 

Kestenbaum, [1927] 1 K. B. 889. Refd. 
Bepublica de Guatemala v. Nunez, [1927] 

1 K. B. 669. 

652. Add. Annotation: — Refd. Ooldmazi v. Cox 
(1924), 40 T. L. B. 744. 

656. Add. Annotation : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 268. 

658. Add. Annotations: — Consd. Greenwood v. 
Martins Bank. Ltd. (1981), 47 T. L. R. 607. 
Refd. Bow’s Emporium v. Brett (1927), 44 
T. L. R. 194. 

663. Add. Annotations : — ^Refd. Aucbteroni v. Mid- 
land Bank, [1928] 2 K. B. 294 ; Stag line, 
Ltd. V. Foscolo Mango So do. (1931), 48 
T. L. R. 127. 


666. In paragraph, for protected by Bills of 
Exchange Act, 1882 (o. 61), s. 19,^’ read 
*• protend byStwip Act, 1853 (c. 69), e. 19.** 
Add. Annotation : — ^Refd. Uoydfl Bank i?. 
Chartered Bank of India, Austria So China> 
[1929] 1 K. B. 40. 

667, Add Annotation: — Refd. lioyds Bank v. 
Chartered Bank of India (1927), 44 T. L. B. 
166. 

868a. .] — M., who was 

secretary So managing director of pltf. co., 
represented that he had bought g^ds for 
them from W-, So the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 
to W., So handing them to M. as manager that 
he might hand them to W, M., instead of 
doing BO, paid the cheques with forged in- 
dorsements into his own account with deft, 
bank which credited him with the amounts 
So obtained parent from the South African 
bank. The cheques were signed by two 
directors, including M., of pltf. co, M. 
applied the money received from the chequ^ 
vdth the exception of about £272 for W., 
paying out of the proceeds of five cheques 
to order ** for £62 10s. each four sums of 
£60 from his private account to W. One 
cheque, dated May 27, 1918, for £97 10s., 
which was payable to “ self or order ’* So signed 
by M. A a co-director, was refused by the 
bank. So came back to them after such refusal 
with M.’s name written in after the word 
** self,** but the alteration was not initialed 
by both directors, So the addition was in M.’s 
writing. Pltf. co. repudiated the transactions 
So sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had So received. Deft, bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), s. 82, So also as holders for value : — 
Held : (1 ) the onvo of proving that there was 
no negligence had been discharged by the 
bank, except os to the five cheques for 
£62 10s. each ; (2) the bank’s duty with 
regard to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.’s account ; (3) the bank 
was negligent in cashing the cheque of May 27, 
1918, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors ; (4) the evidence was not 

sufficient to show that M. paid anything out 
of his private account to W. in respect of 
the fifth cheque for £62 10a. ; (5) there must 
be judgment for pltf. co. for £2 10a. on 
four of the cheques to order ” for £62 10a., 
£62 10a. on the fifth cheque for the same 
amount, So £97 10a. on the cheque of May 27, 
1918, making an aggregate amount of £170. — 
SoucHBTTB, lyrD. t*. London Coonty, Wbst- 
laNBTBR So Parr’s Bank, Ltd. (1920), 86 
T. L. B, 195. 

670. Add. Annotations : — Retd. Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297; 
Slingsby v. Westminst^ Bank, [1931] 1 K. B. 
173. 

671. Add. Ciiation: — stib nom. Mathews v. 
WtLUAMB, Brown So Co., 10 B. 210. 

672. Add. Annotaiim: — As to (2) Refd. Savory 
(E. B.) So Co. V. Lloyds Ba^, Ltd. (1932), 
48 T. L. B. 844. 

Collection tor another hank.] — I k- 
PORTERS Co. V. WESTKXNar&R BaKK, No. 
292b, ante. 
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678« Add* Annotations: — ^Held, Taxation Oomrs. 
V* JSagltsh, Scottish Sc Australian Bank) 
[1920} A. 0. 683 ; Savory (B. B.) & Co. v. 
Lloyds Bank, Ltd. (1982), 48 T. U R. 844. 
674, Add. Annotations: — As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia A 
China. [1929] 1 K. B. 40. Refd. London & 
Montrose Shipbuilding Sc Repairing Co. v. 
Barclays Bank (1926), 31 Com. Cas. 67, 

676, Add. Annotations : — Apld. Brown v. Swan 
(1921), 87 T. L. R. 787, Consd. Re Farrows* 
Bank, [1923] I Ch, 41. Reid. Dey v. Mayo, 
[1920] 2 K. B. 846 ; Sutters v. Briggs, [1922] 
1 A. 0. 1 ; Underwood v. Bank of Liverpool 
Sc Martins, Underwood v, Barclays Bank, 
[1924] 1 K. B. 776; Importers Oo, v. West- 
minster Bank, [1927] 2 K. B. 297; Slingsby 
V. Westminster Bank, [1931] 1 K. B. 73. 

677. Add. Annotations : — Refd. Dey v. Mayo 
[1920] 2 K. B. 846 ; Sutters v. Briggs, [1922-] 

1 A. 0. 1 ; Re Farrow’s Bank, [1923] 1 Ch. 41 ; 
IiMorters Co. v. Westminster Bank, [1927] 

2 K. B. 297. 

679. Add. Annotation : — ^Dlstd. Lloyds Bank v 
Chartered Bank of India, Australia Sc China, 
[1929] 1 K. B. 40. 

680. Add. Annotation : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

680a. ‘‘ Receives payment — Collecting bank.] — 

Importers Co. v. Westminster Bank, No. 
292b, ante. 

681. Before this case add “ See, also^ Nos. 674- 
680.” 

684. Add. Annotations : — Apld, Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1920] 1 K. B. 40. Refd. Underwood v. 
Bank of Liverpool A Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. 

686. Add. Annotation : — Apld. Underwood v. Bank 

of Liverpool & Martins, Underwood v. 

Barclays Bank, [1924] 1 K. B. 775. 

687. Add. Annotations : — Consd. Lloyds Bank v. 

Chartered Bank of India, Australia & China, 
[1929] 1 K, B. 40. Refd. Underwood v. Bank 
of Liverpool Sc Martins, Underwood v, 

Barclays Bank, [1924] 1 K. B. 775 ; Savory 
(E. B.) A Co. V. Lloyds Bank, Ltd. (1932), 146 
L. T. 530. . 


Sc issue it, but the accompan^ng instructions, 

X ed by L. alone, gave notice of irregularity 
3h destroyed the ** holding in duo 
course ” ; (2) deft, bank were not entitled 
to rely on Indian Negotiable Instruments 
Act, 8. 131, as their title as holders was 
defective through notice, so that they were 
not true o^wmers ” within the sect. ; (3) deft, 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to the 
source from which these payments were 
made, Sc pltfs. were entitled to succeed in 
their claim for conversion ; (4) defts. could not 
set off the amount of the cheques repaid to 
pltfs. against the amount of the converted 
cheques. — ^Lloyds Bank v. Chartered Bank 
OP India, Australia & China, [1929] 1 
K. B. 40 ; 97 L. J. K. B. 609 ; 139 L. T. 120 ; 
44 T. L. R. 634 ; 33 Com. Cas. 306, 0. A. 


AnnotatUms : — A$ <o (3) Ckinsd. SHnfirsby v. District Bank, Ltd. 
(1931). 48 T. L. R. 114. Refd. Fenton Textile Assocn. r. 
Thomas (1929). 45 T. L. R. 264 ; Slingsby v. Wesiniinster 
41ank, Ltd., [1931] 2 K. B. 583. 


687b. — .]— ^One T., a solr., had from 

a client a power of attorney entitling T. to 
draw cheques on the client’s banking account 
Sc to apply the moneys for the purj^oses of 
his client. T. for his own purposes fraudu- 
lently drew 15 cheques on his client’s account 
with the B. bank, signing the cheques by 
using a rubber stamp which had on the 
upper line the name of the client Sc on the 
lower line ” his attorney ” Sc by placing Ws 
own signature between the lines. T. then 
paid the cheques into his own account with 
the M. bank, defts., with whom he had un 
overdraft. On discovering the facts the client 
brought an action against defts. for damages 
for conversion of the cheques, & defts. relied 
on Bills of Exchange Act, 1882 (c. Cl), s. 82, 
alleging that the cheques were crossed cheques 
& that they had received pa^unent of them 
in good faith & without negligence. During 
the proceedings T.’s client died, Sc the pro- 
ceedings were continued by the client’s 
exors. as pltfs. It was admitted that defts. 
had acted in good faith : — Held : except in 
the case of two of the cheques defts. in pre- 
senting Sc receiving payment for the cheques, 
had converted them, & as defts. had from the 


687a .] — L., who was the chief 

accoimtant at the Bombay branch of pltf, 
bank. Sc was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft, bank 
for collection, with instructions written by 
L. on the bank’s letter paper requesting deft, 
bank to place the proceeds of the cheques 
' to the credit of a joint account which L. 
bad opened at deft, bank in the name of 
himself Sc his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by L. promptly 
after they had been paid in. It appeared 
from the account itself that it was generallv 
in small credit until the ajrival of each 
fraudulent cheque. Sc there was a failure on 
the part of deft, bank to make inquiries of 
pltf. bank as to the regularity of the trans- 
actions i — Held: (1) each cheque taken bv 
itself was issued,” being signed Sc dealt with 
by persons having ostensible authority to sign 


form of the cheques notice as to the money 
not being T.’s money, they were negligent 
in making no inquiry as to T.’s authority 
to make these payments into his own account, 
Sc therefore the action succeeded. — Midland 
Bank, Ltd. v. Reckitt (1932), 48 T. L. R. 
271 ; 76 Sol. Jo. 166 ; 37 Com. Cas. 202, 
H. L. 

Annotation : — Oonsd. SUngsby v. District Bank. Ltd., [1932] 
1 K. B. 544. 

689« Add. Annotation : — As fo (1) Refd. Savory Sc 
Co. V. Lloyds Bank, Ltd. (1932), 146 L. T. 530. 

690. Add. AnnoicUiona : — As to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
Sc China (1928), 97 L. J. K. B. 609; Reckitt 
V. Barnett, Pembroke Sc Slater, [1928] 2 K. B. 
244 ; Midland Bank, Ltd. v. Reckitt (1932), 
48 T. L. R. 271 ; Savory Sc Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R, 344 ; SUngsby 
V. District Bank, Ltd. (1931), 48 T. L. R. 
114. Refd. Taxation Comrs. v. English, 
Scottish ^AustiaUan Bank, [1920] A. C. 683 ; 
Underwood v. Bank of Liverpool Sc Martins, 
Underwood v. Barclays Bank, [1924] I K B. 
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775 ; Australian Bank of Commerce v. Perel, 
[1926] A. C. 737. Generally, Refd. Goldman 
V. Cox, (1924), 40 T. L. R. 423. 

691. Add. A7inotafion : — A a to (2) Refd. Underwood 
V. Bank of Liverpool Martins, Underwood 
V. Barclays Bank, [1924] 1 K. B. 775, 

691a. Cheque payable to & indorsed by 

public official.] — A banker to whom a private 
customer hands, for collection on his account, 
a cheque payable to & indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overeeas Military Forces of Canada 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting ^ distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriatod during a period of ten months 
thirty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to “ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces/’ & was indorsed 
generally by that officer under the same 
description with a view to its being sent to 
the Paymaster-General of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.’ bank at which he had a 
small private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whetlier he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques : — Held : the fact 
that the cheques were drawn payable to & 
indorsed b> a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 


cheques $ in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches bad t^en guilty of negligence ; & 
therefore defts. were not protected by Bills 
of Exchange Act, I8S2 (o. 61), s. 82, from 
liability to pltf. — Ross v. London County, 
Westminster & Park’s Bank, [1919] 
1 K. B. 678 ; 88 L. J. K. B. 927 ; 120 L. T, 
636 ; 35 T. L. R. 315 ; 63 Sol. Jo. 411. 

Annoktiions^ — Dbtd. Slingsby v. Westminster Bank, [1931] 
1 K. B. 173. Coilfd. Lloyds Bank v. Chartered Bank of 
India, Australia & China, [19291 1 K. B. 40. Refd. Under- 
wood 0 . Bank of Liverpool k Martina, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

691b. Cheque payable to company.] — 

Underwood (A. L.), Ltd. v. Bank op 
POOL, Same v. BARCLAl^s Bank, No. 387a, 
ante. 

691c. J — In 1922 pltfs. were build- 

ing ships for a firm, L. M. & P., dt in con- 

* nection with that business L. M. & P. sent 
pltfs. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.* office & B., 
a director, signed a receipt form on the back 
of the cheque as follows : “ L. & M. Ship- 
building Co. T. B. director.” Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a director, B. Co. Ltd. The cheque was 
then indorsed by B. ” for & on behalf of B. 
& Co. T. B. director,” & was paid into the 
account of B. & Co. at a branch of defts. ; 
& 8ubB'3quently by arrangement between 
defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. &> Co. Ltd. for liis 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co., 
B. & Co. had no right to the proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & iilso that other sums 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. & B., & upon that summons 
an order was made for £450 against J. & 
£10,450 against B. The money was not 
paid, &; pltfs. brought an action against defts. 
for conversion of the £8,000 cheque ; — Held : 
there was clear evidence of negligence on the 
peu't of defts,, & Bills of Exchange Act, 1882 
(c. 61), B. 82, gave no defence to the claim,— 
London & Montrose Shipbuilding 
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691 1. fVhai is neglUtenre — Defectine 
title ofrustorner — Collection for stranger A 
— A maxi unkiJo\m to a banker was 
pcniiitted to open an account with 
the bank by paying in a deposit of 
M5 In notea & four crofised cheques for 
«uch cbeqijoa being made 
payable to a number or l/earer & 
marked “ bank.*' nr “ not negotiable,*' 
nr ** bank not negotiable. " Without 
maklnt? any inquiry as to the man's 
title to the cheques the bank coUeotod 
them. On the following day the man, 
by an open cheque, drew out almost the 
whole of the amount to the credit of 
his account, & paid In for collection 
lour other crossed cheques, including 
one drawn by pltf. payable to a number 
or bearer to which the mao who paid 
It in had no title. These four ohequos 
were collected by the bank almost 
without Inquiry : — lUld : the olr- 
onnistances in which the acc.ount was 
opened was such as to put the bank 
upon Inquiry ; the duty of inquiry 
extended to the transactions of tlie 
next day fk in the absence of reasonable 
inquiry the bank was guilty of negli- 
gence.- -LoNDOx Bank of Adstraua, 


Ltd. V. Kendall (1920), 28 C. L. R. 
401.— AUS. 

e9i a. Mason v. 

Savings Bank or South Adstraua, 
119251 a A. 8. K. 198.— AUS. 

691 lil. .] — Pltf. 's manager, 

S., had general authority to ^aw 
cheques on pltf.'s account. S. drew 
& signed a cheque on pltf. *8 account 
for £250 odd in favour of ** A. or 
bearer " ; the amount, date & payee s 
name was also in the handwriting of 
S. The cheque waa crossed generally 
** Not negotiable.*’ The cheque was 
on one of pltf. *8 cheque forms. This 
cheque was paid by 8. into his account 
with d^. bank a few hours after it 
appeared to have been signed. The 
teller on S. banding in the cheque, 
asked S. which his tEle was & received 
an assurance from S. that ** it was all 
right.** 8. was welJ known & of good 
repute in the district, bad bad an 
account with deft, bank for some time, 
& during the previous six months 
several imequee in his favour signed 
by him, drawn on pltf. *8 account, had 
been paid in not been queried. Over 
a year later S. drew signed a further 
cheque on one of pltf .*0 forms on pltf.*e 
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account for £358 odd in favom* of 

V, or bearer.** The cheque & 
transaction were similar to the other 
cheque except that the date, name of 
payee & payee & amount were not 
In S.*8 handwriting. A similar query' 
was made by the teller, & answered 
in much the same way. In tho 
interval dvo directors* ohemies stoed 
by S. had been paid in payable to him- 
self or bearer. Other than the inquiry 
made by the teller of S, no inquiries 
wore made by the deft. The cheques 
were in fact drawn by S. without 
authority & the proceeds were mis- 
appropriated by him. In an action 
for damages for conversion : — Held : 
there was a conversion in each case. 
Also, as Uie bank hod not acted with- 
out negligence, it was not protected 
by sect. 88 of Bills of Exchange Act, 
1909.— Bennett & Fishbr, Ltd. v. 
OOMHBROIAL BaNK OF AUSTRALIA, 
Im)., [1980] S. A, 8. R. 26.— AUS. 

691 Iv. .J— Where a banker 

niaittm the protection of sect. 88 (1) of 
Bills of Exchange Act, 1909-1912, the 
test of negligee is whether the 
transaction of paying in the cheque, 
coupled with the clronrastanoee ante- 
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Krpairino Co., Ltd. v. Barciays Bank 
(1926), 31 Com. Oas. 182, C. A. 

691d, Dividend warrant for War Loan.] 

— The first pltf., who was an executrix & a 
beneficiary under a will, received from the 
Bank of England a warrant for interest 
on War Loan, the warrant being crossed 
“ & Co. Not negotiable ” & being expressed 
to be A/c Harry Turner, deceased.*' She 
signed the warrant & sent it to the exor.’s 
solr. in pursuance of an arrangement that any 
warrants received by her should be sent to 
him for attention. The solr. paid the warrant 
into his own account with deft, bank, repre- 
senting to the bank that it was a repayment 
of a loan which ho said he liad made to the 
first pltf. In an action against the bank to 
recover the amount: — Held: (1) although 
the drawer of the warrant was an official 
of the Bank of England on which it was 
drawn, yet, as he was acting as an agent of 
the Government, the warrant constituted 
a “ cheque ** ; (2) the word “ dividends ** in 
Bills of Exchange Act, 1882 (c. 61), s. 96, 
included interest on Government stock, & 
(3) as defts. had not been guilty of any negli- 
gence they were, on both grounds, pro- 
tected by Bills of Exchange Act, 1882 (c. 61), 
8. 82, & the action failed. — Slinqsby v. 
Westminster Bank, Ltd., [1931] 1 K. B. 
173 ; 100 L. J. K. B. 195 ; 144 L. T. 369 ; 
47 T. L. R. 1 ; 36 Com. Cas. 54. 

Annotatif/na : — Dbtd. Sliiiprsby v. District Bank, Ltd., [19321 

1 K. B. 644. Refd. SUngaby v. Westminster Bank, Ltd. 

(No. 2), [1931] 2 K. B. 583. 

692a. .] — Taxation CoMhs. r. Enolisii, Scot 

Tisn & Australian Bank. No. 292a, ante, 

692b. Question of fact.] — The question 

whether a banker in receiving payment of a 
cheque for a customer has actod without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cxis- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in the 
chain of identification of the customer : — 
Held : that fact ought to have put the bank 
upon inquiry, & the bank was not protected 
by the sect. — Hampstead Guardians v. 
Barclays Bank, Ltd. (1923), 39 T. L. R. 
229 ; 67 Sol. Jo. 440. 

692c. -.] — Sling SB y v. Wes'fminster Bank 

(No. 2), No. 647a, ante, 

692d. Failure to require particulars of cheques 

paid in.] — Pltfs., who were members of the 
l^jondon Stock Exchange, had in their 
employment two clerks, P. &- S., who, over 
a considerable period, stole a number of 
cheques which were to be paid by pltfs. 
to certain jobbers, & which, as is usual in 
transactions between members of the Stock 
Exchange, were made payable to the jobbers 
or bearer & were crossed. P. had an account 
at a coimtry branch of defts., whose officials 
knew that he was a stockbroker’s clerk, but 
did not khow, nor did they ask, the name of 
,his employers. S.’s wife had an accoimt at 
another country branch of defts., but the 
officials there did not know, nor did they 
inquire, who or what her husband was. P. 


& S. paid the stolen cheques into one of defts.’ 
City offices, where nothing was known about 
either or about the drawere or payees of the 
cheques, to be credited in the one case to 
P. at the coimtry branch where he had his 
account, & in the other case to the accoimt 
of S.’s wife. In each case when paying in the 
cheques at the City offices, P. & S. filled up 
a paying-in slip in the name of the payee, 
stating merely the name of the customer 
whose accoimt was to be credited & the 
amount of the cheque. This paying-in slip 
the City office forwarded to the customer’s 
branch, the cheque itself being sent direct 
to the Clearing House by the City office, so 
that the officials at the customer’s branch 
had no opportunity of judging whether the 
cheque called for inquiry or not. On the 
frauds being discovered, pltfs. sued defts. for 
conversion of the cheques. At the trial 
evidence was given by defts. that the system 
by which cheques could be paid into one of 
their offices to be credited to a customer’s 
account at another office had been in opera- 
tion for neai'ly forty years by them & by 
other banks without untoward consequences, 
Sa they pleaded that they were protected by 
Bills of Exchange Act, 1882 (c. 61), s. 82, 
as having acted in good faith (this was 
admitted) & without negligence : — Held : 
(1) the system under which the cheques could 
be paid into one of defts.’ offices to be credited 
to a customer’s account at another branch, 
without furnishing the officials at the latter 
branch with particulars of the cheques & 
the names of the drawers & payees so as to 
enable those officials to make inquiry how 
the cheques came to be paid into the cus- 
tomer’s account, was inherently defective ; 
it could not be said that defts. had acted 
without negligence witliin sect. 82 ; &, 

consequently, they were liable to pltfs. as 
the true oivners of the cheques ; (2) defts. were 
negligent in that their branch managers, in 
opening the accounts in the name of P. & 
Mrs. S. respectively, had failed to make in- 
quiry as to the name of P.’s employers & the 
occupation of S. ; (3) Semble : neither P. 
nor Mrs. S. was a “ customer within the 
true meaning of sect. 82, inasmuch as neither 
liad an account at the City offices into wliich 
the cheques were paid. — Savory (E. B.) & 
Co. V. Lloyds Bank, I/td., [1932] 2 K. B. 
122 ; 101 L. J. K. B. 499 ; 146 L. T. 630 ; 
48 T. L. R. 344 ; 37 Com, Cas. 269, C. A. ; 
affd, 49 T. L. R. 116, H. L. 

692e. Failure to Inquiro as to employment or 

occupation of customer.] — S avory (E. B.) &; 
Co. V, Lloyds Bank, Ltd., No. 692d, ante, 

692f. Who Is “ customer.”] — Savory (E. B.) & 
Co. V, Lloyds Bank, Ltd., No. 692d, ante. 

693. Add. Annotation : — ^Refd. London & Montrose 
Shipbuilding & Repairing Co. v, Barclays 
Bank (1926), 31 Com. Cas. 67. 

694. For “ forgot ” in the seventh line of the 
paragraph read forged.” 

Add, Annolaiion/t : — Reid. Importers Co. v. 
Westminster Bank. [1927 ) 2 K . B. 297 ; Slings- 
by V. Westnainster Bank, [1931] 1 K. B. 173. 


codent 8c present, was so out of the 
ordinal course that it ought to have 
aroused doubts in the banker’s mind 
8c caused him to make inquiry. — 
Knolish, Scottish 8c Aushuuan 
Bank, Ltd. v, Beatty, [1931] S. R. (Q.) 
sei.—AUS. 


PART 11. SECT. 18, SUB-SECT. 1. 

696 1. P€^88ing to dt fro of— Effect ,] — 
Qu. : whether the return of a bank’s 
pass book without comment oon - 
Btitutes a stated & settled account 8c 
operates as on estoppel procluding the 
customer from disputing the entries 


therein to the prejudice of the bank. — 
Batakiushna Pramanik V, Bhowani- 
PUR Bankino Corpn., Ltd. (1931), 
I. L. R. 69 Calc. 682.-~IND. 

699111. .J — Bharat Na- 
tional Bank v, Banarjb Das (1923), 
I. L. R. 6 Lah. 129.— IND. 
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708. Add. Annotcdiona: — ^Refd. Auchteroni t^. 
Midland Banlc, [1928] 2 K. B. 294 ; Stag 
Line, Ltd. v, Foscolo Mango & Co. (1931), 
48 T. L. B. 127. 

704. Add. AnnotoHon : — As io (2) Reid. BritiBb A 
North European Bank v. Zalasstein, [1927] 
2 K. B. 92. 

706. Add. Annotation: — ^Reld. I. R. Oomrs. v. 
Holder, [1931] 2 K. B. 81. 

708. Add. Annotation : — ^Refd. I. R. Oomrs. v. 
Holder, [1931] 2 K. B. 81. 

718. Add. Annotation : — Consd« Be Swinburne, 
Sutton V. Featherley (1926), 70 Sol. Jo. 64. 

728. Add. Annotation: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

784. Add. Annotations : — ^Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828. Retd. Admiralty 
Oomrs. V. National Provincial & Union Bank 
of England (1922), 127 L. T. 452 ; Steam Saw 
Mills Co. V. Baring, Archangel l^w Mills Co. 
V. Baring, [1922] 1 Oh. 244 ; Jones t». Waring 
& Gillow, [1926] A. 0. 670. 

785. Add. Annotation! : — As to (2) Consd. Rekstiii 
V. Severe Sibirsko Gosudarstvernnoe 
Akeionemoe Olschestro Komseverputj & 
Bank for Russian Trade, Ltd. (1932), 48 
T. L. B. 422. 

748. Add. Annotation : — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

752. Add. Annotation : — ^Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. 0. 711. 

768. Add. Annotation : — Consd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. 0. 711. 

756a. Credit conditional on tender of approved in- 
surance policy — What is approved insurance 
policy.! — Bankers issued a letter of credit to 
English sellers of 100 tons of steel plates to 
Dutch buyers. By the terms of the letter 
of credit the bankers agreed to honour the 
sellers* draft for the amount of the purchase- 
money, which included freight & msurance 
to R., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The seUers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
oQer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honour^ the 
draft ; — Meld : the certificate was not an 
“ approved insurance policy ” within the 
meaning of the letter of credit, & the bankers 
were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made. — Scott 


(Donald H.) do Oo., Ltd. v. Babozats Bank, 
Ltd., [1923} 2 K. B. 1 ? 92 L. J. K. B. 772 ; 
129 L. T. 108 1 39 T. L. B. 198 i 67 Sol. Jo. 
456 ; 28 Ck>m. Oa«. 263, 0. A. 

Annotations: — ^Refd. Harper v. Maokeohaie. fl92dl 2 K. B. 
423: Koskas V. Standard Marine iDSoe. (1926). 42 T. L. R. 
69 2j Saaeoon v. Internationa) Banking Oorpn» (19271 
A.C. 711; Do Monohy t». Phoenix Insce. Oo. or HaHlord 
(1928), 138 L. T. 703. 

756b. Irrevoeable letter of credit — ^Payment for 

S »od8 — ^Refusal of bank to pay invoices — 
ability of bank to seller.] — ^Pltfs. entered 
into a contract with buyers in 0. to manu- 
facture So ship machinery by instalments 
over several months at agreed prices, but 
subject to a stipulation that should the cost 
of labour or wages increase, there should be 
a corresponding increase in the purchase 
price. The buyers were also to open a “ con- 
firmed irrevo&ble credit ** in favour of 
pltfs. with a bank in this country, So to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents & to be 
received before Apr. 14, 1921, “ this to be 
considered a confirmed irrevocable credit.” 
Pltfs. shipped two instalments under the 
contract & received payment under the letter 
■ of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on account of wages So material, So 
instructed, defts. only to pay so much of the 
next invoices as represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment So 
pltfs. then cancelled the contract, claiming 
damages from defts. as on a repudiation by 
the buyers : — Held : the credit being irre- 
vocable, the refusal of defts. to take So pay 
for the particular bills on presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, So pltfs. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
buyer is taken, as between himself ^ the 
bamker, to accept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
ret-ention by the buyer. — Ur^uhart Lindsay 
& Co. V. Eastern Bank, Ltd., [1922] 1 
K. B. 318 ; 91 L. J, K. B. 274 ; 126 L. T. 
634 ; 27 Com. Cas. 124. 

Annotation: — Befd. Prosperity v. Lloyds Bank (1923), 39 
T. L. R. 372. 

7560. Revocable letter at credit — Duty of bank to 
give notice of withdrawal.] — A firm in W., 
who wished to buy a quantity of asbestos 


fip. Siffnino vourJiers as to correct- 
ness '*/ account in pass-book — Estoppel.] 
-—OOLOMUIA Graphophonx Co. V . 
Union Bank of Canada (1916), 38 
O. L. R. 326 ; 34 D. L. R. 743.-~CAN. 

Bt. ,] — Monthly vouchers 

regularly signed by a bank*s customer 
as to the correctness of Ids account 
as it stood from time to time Sc given 
in exchange for cancelled obeQues, were 
held to be fatal to his contention that 
certain cheques had not hoen credited 
to him. — U nion Bank of Canada t. 
Wood, (19201 3 W. W. R. 173.-— 
CAN. 

sw. .) — Campbell v. Im- 

PSKIAL Bank. (1924] 4 D. L. R. 289 ; 
65 0. L B. 318.— CAN. 


713 ii .h-The de- 

livery of a pass-book oannot constitute 
a donatio mortis causO so as to give the 
donee title to the money represented 
by it. — Cusack v. Dat, _il925) 3 
D. L. R. 1028; (1926) 2 W. W. R. 
715.— CAN. 
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a i. .] — A docuxDont in the form 

of a letter written by a bank was as 
follows : — We beg to inform you that 
we are in receipt of advioe by wire 
from our London office that a con- 
firmed Irrevocabie credit has been 
opened under which we are authorised 
to negotiate your bills, as offered on 
G. Sc Co., of London, to the extent of 
£16,876 on the following conditions i 
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bills to bo drawn payable three months 
after sight S; to be accompanied by 
proper shipping dooumenta repre- 
senting shipment of two thousand 
bales of Jute of a particular mark from 
Calcutta to Antwerp, during Nov., 
Deo. 1920.'* Among the conditions, 
the two following were the most 
Important : — (a) '^Please note that 
this advice does not release you from 
the liability attaching to the drawer 
of a bill of exchange " ; (b) " Under 
present oonditions .we can give no 
undertaking to negotiate bills drawn 
under this credit " Held ; the docu- 
ment was not an ordinary banker's 
letter of credit. — Cbandakmxtu. Bbn- 
OAKBT e. National Bank of Indu, 
Ltd. (1923), 1. L. IL 61 Oalo. 43.— 
IND* 



VoL nL— Bankeis. Cases 75€c'-8188 


sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that toeir letter 
is merely an advice of the opening of the 
above-mentioned credit, is not a con- 
firmation of the same.** On July 20, 1920, 
pltfs. shipped part of the goods to the buyers 
& were paid the agreed price by defts, on 
presentation of the stipulated documents 
which included bills of lading A a draft 
on defts. On Aug. 4, 1920, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 30, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defts. for recovery of the balance of 
the credit, alleging {inter alia) that it was the 
duty of defts. to give to pltfs. reasonable 
notice that the credit had oeen withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to do so. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
defts. alleged was out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection: — Held: (1) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to tbe person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time ; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit ; (3) the giving of notice was an 
act of courtesy which it was very desirable 
sliould be perfoimed, but it was not founded 
upon any legal obligation. — Cape Asbestos 
Co., Ltd. v, Lloyds Bank, Ltd., [1921] 
W. N. 274. 

760. Add. Annotcdions : — ^Hefd. Reckitt u. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. K. IIL 

767. Add Annotation : — Refd. National Provident 
Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
Life Assce, Assocn. v. Ogston, Ogston v. 
Provident Mutual Life Assce. Assocn. (1921), 

8 Tax Cas. 67. 

779. Add. Annotation : — Refd. Humphrey & Den- 
man V. Kavanagh (1926), 41 T. L. R, 378. 

790. Add, Annotation : — Refd. I. R. Comrs. r. 
Holder, [1931] 2 K. B. 81. 

798. Add, Annotation : — Refd. Humphrey t*. Wil- 
son (1929), 141 L. T. 469. 

808fi. .] — Three shareholders in a ship- 


building CO., which was heavily indebted to 
a bank, agreed to purchase certain shares 
in a steel co. which belonged to the ship- 
buDding co. & were held by the bank as 
security. The price of the shares was 
£69,760, & the bank agreed to advance 
£39,760, “ on joint loan ** to the three 
purchasers, the balance being provided by 
them in equal portions. The shares were 
thereafter to be held by the bank in security 
of the sum advanced. The purchasers 
paid for the shares by granting their 
individual cheques to the sellers for £10,000 
each, & by drawing joint cheques, signed by 
them all, on the bank for the £39,760 
advanced. The bank paid this amount to 
the sellers, & opened a joint overdraft account 
in name of the three purchasers. The pur- 
chasers were not customers of the bank. 
The value of the shares having fallen, the 
bank intimated to one of the three pur- 
chasers that it held him liable for the whole 
amount of the loan. He thereupon brought 
an action concluding for declarator that he 
was liable only for one-third of the amount 
of the loan, & that, on payment thereof, 
he was entitled to receive a transfer of one- 
third of the shares held in security by the 
bank: — Meld: (1) the pursuer was liable 
for one-third only, in respect (a) that the 
urchasers were not jointly & severally 
able, as drawers of the joint cheques, to 
the bank as a holder in due course, seeing 
that the cheques had been paid by the bank 
as drawee & were thus no longer subsisting 
documents of debt ; & (6) that the loan 
was constituted by the agreement to advance 
it which imposed only a joint liability, & 
not by the cheques which were merely part 
of the machinery for carrying out the trans- 
action ; but (2) the pursuer was not entitled 
to receive a transfer of one-third of the shares, 
in respect that the bank, under the arrange- 
ment for the pledge of the shares, was 
entitled to treat the whole of the shares 
deposited as being security for tbe wbolo of 
tbe amount advanced. — Coats v. Union 
Bank op Scotland, I/td., [1929] S. C. Ill 
(H. L.). 

806. Add, Annotations: — As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Austraba 
& China (1928), 97 L. J. K. B. 609. As 
to (2) Refd. Liggett (Liverpool) v, Barclays 
Bank, [1928] 1 K. B. 48. 

809. Add. Citations : — 88 L. J. K. B, 85 ; 119 
L. T. 727. 

818a. CapitalisaUoii of unpaid interest on 

advance.] — ^To secure a co.’s indebtedness 
to a bank, resps. from time to time gave 
gxiarantees to tbe bank. From 1920 on- 
wards tbe CO. was indebted to tbe bank 
continuoudy, & tbe interest on tbe amount 
owing from time to time was debited half- 
yearly to tbe co.*8 account. On Nov. 17, 


PART II. SECT. 19. 

•s. VnautharUed ayplicaiion oj 
needs — /n pa/yment of ootrower*8 aems to 
otAef cusiomera — moM to damoffea.J — 
After oredltlug pltf, with the proceeds 
of a note which It dlHOOtmted for 
hltn, deft, bank, without authority 
from him, applied nearly all of Hncb 
proceeds to pay off debts which he 
owed to other customers of the same 
ba^ gc paid Itself the amonnt of 
the note out of tbe proceeds of pro- 


missory notes which It held as col- 
lateral securities for advances made by 
it to him : — ffeld : pltf. was entitled 
to nominal damaffos & costs tor the 
breach of the contract to lend him the 
money, & to Judgment for the amount 
of the proceeds of his note which the 
bank had so applied, together with 
interest, — Mahsu v. Rotal Bank of 
Canada, [1922} 1 W. W, E. 480 ; 63 
D. t. R. 659 ; 15 Sask. h. R. 201,— 
CAN. 


PART II. SECT. 20, SUB-SECT. 1. 

809 i. Diacharcfs of overdraft — Tender 
of cheaue — Whai amounts to acceptance. ] 
— Held: the action of tbe bank in 
retaining & clearing the cheque was 
not oonoluslve on the question of 
acceptance. & as the bank had not 
accepted the proceeds of the cheque 
In full settlement. Judgment had been 
rightly entered for the bank. — B i;bt 
9, National Bank or South Africa, 
Ltd.. 119211 App. D. 69.— S. AF. 
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1026, when the co. had become completely 
insolvent, resps* satisfied the whole indebted- 
ness to the bank by means of a loan from the 
bank to resps. personally. Besps. claimed 
repayment of income tax under Income Tax 
Act, 1918 (c. 40), 8. 36 (1), on the paj4i of the 
total sum paid amounting to £17,8ol 16s, 6d., 
which represented interetJb debited half-yearly 
to the co.'s account with the bank : — Held : 
the interest due each half-year which, upon 
the failure of the co. to pay it, was, accord- 
ing to the regular practice of bankers, added 
to the capital sum advanced, was thereby 
capitalised & could not thereafter be treated 
as interest paid under the sub-sect. — Inland 
Bevenue Combs, v. HoiiiER, [1931] 2 K. B. 


81 ; 100 L. J. K. B. 439 ; 145 L. T. 193 ; 
47 T. L. B. 330, 0. A. ; on appeal^ 9ub nom. 
Holder v. Inland Bevenue Oomrs., [1932] 
A. C. 624, H. L. 

828. Add, Annotations : — ^Expld. Elder v. North- 
cott, [1930] 2 Ch. 422; I. B. Comrs. v. 
Holder, [1931] 2 K. B. 81, 

829. Delete citaHon <&: add the following para, dt 
citation : — 

Where a creditor api^ropriates his debtor’s 
payments in his books without communicating 
the appropiiation to the debtor the creditor 
is not bound by the appropriation. — London 
& Westminster Bank v. Button (1907), 
61 Sol. Jo. 466. 


PART a. SECT. 20, SUB-SECT. 2. 

822 iv. .] — A l)ank*s custo* 

mcr conveyed certain lands, by way 
of mteo., as security for the money 
which had been advanced to him. The 
mtgo. deed provided that the interest 
payable by the mtgor. was to be “ at 
the said bank’s current rate & calcu- 
lated according: to the custom of the 
bankers.” As a matter of fact 
compound interest had been paid 
during: the lifetime of the mtgor. In 
a suit for the administration of the 
estate of the mt^or. the bank claimed 
to bo entitled to compound interest 
on the mtgt). debt until date of pay- 
ment : — Held : after the death of the 
mttfor. the relationship of banker & 
customer came to aii end, & thereafter 
the deft, boro simple interest only. — 
Morgan v. Koe (1811), 16 I. L. T. 
41, C. A.— IR. 

y I. — Where 

there is an agreement between a bank 
Sc its customer, that be shall pay 
interest at the rate of 8 per cent, upon 
a promissory note, the agreement is 
not entirely void, & the customer 
remains liable to pay interest at the 
rat-o of 5 per cent. — Standard Bank 
OF Canada r. Aubebta ENaiNBfiBiNO 
Co., Ltd. (1917), 1 W, W. R. 1177 ; 
33 D, L. R. 542 ; 11 Alta. L. R. 96.— 
CAN. 

y ii. .] — The stipula- 

tion by a bank for an illegal rate of 
interest merely avoids the rate Sc not 
the entire contract for interest.— 
Union Ha.vr v. Farmer, 1 1917 J 1 
W. VV. R. 1301.— CAN. 

ylii. .] — Pltf. was 

indebted to deft, bank for wtdeb debt 
they took his note charged \\itb 
interest at 9 per cent. Order made for 
reduction of interest to 5 per cent. — 
Dborow r. Union Bank of Canada 
(1922), 63 D. L. R. 688.— CAN, 

y iv. .J— Wiiero a 

bank contracts for 8 per cent, interest 
it con only collect the legal rate of 
6 ijcr cent.— B ank of Montreal r. 
Holoboff, 11923] 3 W. W. K. 646.— 
CAN. 

y V. .] — A provision 

in a guarantee given a bank that any 
account settled or stated by or between 
the bank Sc Its customer may bo adduced 
by the tmak as conclusive evidence 
against the guarantor, cannot bo held 
binding on the guarantor, when there 
is included In the amount so stated 
interest charges at a rate in excess of 
the maximum legal rate allowed under 
Bank Act. — Royal Bank of Canada 
V, McBride, [1927] 1 D. L. R. 909: 
11927] 1 W. W. R. 245 ; 21 Sask. L. R. 
417.— CAN. 

y vl. .1— Where 

Interest on a loan has been ohaiged up 
to a borrower’s current account at a 
rate in excess of 7 per cent. Sc such 
charges have been inolnded in the 
statements furnished him from month 
to month, Sc, without making any 
objection thereto, he has signed & 
returned such statemonts as satis- 
factory, he cannot complain, in an 


action to recover the loan Sc interest, 
that the charges for interest at that 
rate were Illegal. — Royal Bank of 
Canada e. Doten (Alta.), 11927] 3 
D. L. R. 305 ; [1927] 2 W. W. U. 670.— 
GAN. 

y vii. Whether charged ,] — 

Upon the return of a dishonoured 
bill, the drawer w'ould again draw for 
the same amonnt. Sc pltf. bank would 
discount tbe bill os before. Sc if Die 
second bill came back dishonoured 
It would again bo oharged In full to the 
drawer's acoomit : — Held : there was 
no breach of Bank Act, s. 91. — 
Imperial Bank of Canada v. Alley, 
I1926J 3 D. L. Jl. 85 ; 69 O. L. Jl. 1.— 
GAN. 

y viii. uicguiescence — 

Whether guarantor bound,] — When a 
hank has charged a borrower iutorost 
at a rate beyond that permitted by the 
Rank Act tbe principle that if the 
borrower voluntarily pays the excess 
he cannot recover it bock extends to 
the borrower’s voluntary assent to 
anything which Is equivalent to pay- 
ment of Interest at that rate ; & If 
at tbo date of a guarantee given the 
bank the aotual amount guaranteed 
Includc.s such excess Interest & the 
borrower has so recognized tbo pro- 
priety of the excess chaigo that It must 
be considered voluntarily ” paid,” it 
is not afterw'ards open to the guarantor 
to say that as agalo.st him the accounts 
must be re opened & such voluntary 
payments rescinded. — Ba.nqde Can- 
ADIENNB NaTIOVALE V, SURAOQE 
(Man,). [10291 3 W. W. R. 676; [1930] 
1 D. L. R. 59a.— CAN. 

y Ix. diving renewal 

note,]— WTiero a customer has given 
a bank a note bearing a rate of 
interest higher than 7 per cent. Sc has 
renewed it with a note for an amount 
inclusive of the interest accrued at sold 
rate such renewal note bos the same 
effect as payment w’ould have had with 
respect to the matter of interest, i,e,, 
the customer cannot complain in an 
action to recover the loan & Interest 
that the rate of interest was illegal. — 
Canadian Bank of CJommriick v. 
Postman & Postman, [1931] 3 W. W. R. 
737.— CAN. 

ta. lUtifdng rate of interest — Whether 
ntfUamer bound.}— Tho mere sending 
of a notice that tbo interest charged 
on overdrafts a^lnst security held by 
the bank has been raised, la not of 
Itself sufficient to render a customer 
liable to pay the enhanced rate, but 
where, after receiving suoh a notice, 
the customer boirows more money 
from the bonk, tbe bank is Justified 
in charging him Interes at the enhanced 
rate. — Gaddar Mal i*. Tata Indos- 
trial Ba.nk, Ltd., Bombay (1927), 
I. L. K. 49 AU. 674.— IND. 


PART 11. SECT. 21. SUB-8CCT. 1. 

dl. LiabilUg contraeted aftei 

execution of mortgage ,] — A mtge. to a 
bank cannot bo a valid security for a 
liability contracted subsequently to 
its execution.— Re Edmonton Bebw- 
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iNo & Malting Co., Ltd. (No, 2), 
[1918] 3 W. W. R. 988; 43 D. h, Li, 
748.— CAN. 

n. Add ” affd„ 68 S. C. R. 448.” 
sm. Unauthorised loan by hank — 
ItigfU to sue.]— Though under Its 
memorandum of ossocn. a bank is 
precluded from lending money on mtgos. 
et, where money ba» been lent by the 
ank on a mtge., it Is entitled to sue 
for & realise tho money so lent. — 
Ahmed Saitv. Bank of Mysore (1929), 
1. L. R. 63 Mad. 771.— IND. 

PART n. SECT. 2t, SUB-SECT. 2. 

ol. .]— Quebeo Bank v. Pihl- 

L[i»s, [1917] 2 W W. R. 365 ; JO Sask. 
L. R. 190 ; 36 D. L. R. 440.- CAN. 

PART II. SECT. 21, SUB-SECT. 8. 

837 1. Promifisarif note — Bank parting 
with posaesmon — Bxoht to recover ,] — 
Where a promln.'^orv nolo which had 
been i>lodged by the holder thereof 
to hlB bank as collateral security was 
lost by tbo bank : — Held : the bank 
was liable to bint for the value thereof, 
which was primd facie Its face value. — 
Royal Bank of Canada v, Talbot. 
[1928] 3 D. L. R. 157; [1928] 2 
W. W. R. 190 ; 34 Alta. L, R. 395.— 
CAN. 

r i. Money advanced partly 

on security of land.} — A bank may 
recover upon a promissory note not- 
withstanding that tho moneys were 
advanced upon tbe security in part of 
lands. — Royal Bank of Canada v. 
Gold, [1918] 2 W. W. R. 745 ; 24 
B. C. R. 146 ; 41 D. L. R. 276.— CAN. 

a I. Hew note given by 

maker — Rights of bank,] — Held: the 
bank was entitled to recover on tho 
note. — Bank of Montreal v. Weis- 
DEPP, 11917] 2 W. W. R. 615; 24 
B. O. R. 73 ; 34 D. L. R. 26.— CAN. 

a fi. Conversion of specific 

security into general security,] — Held : 
as the bank knew that debtor bad no 
right to iiypothecate generally the notes 
they could not recover, not being 
holders in due course. — Bank of 
Montreal v, Normandin, 119251 3 
D. L. R. 975 ; [19251 S. C. R. 687.— 
CAN. 

f I, Obtained lo cover overdraft — 

Alleged fraud of manayer,] — Pltf. al- 
leged that a bank manager obtained 
a note from him without disclosing 
that the note was for payment of an 
overdraft tlien due to tbe bank . AppU- 
oation for judgment dismissed (or want 
of any evidence of fraud on the bank 
manager’s part. — Brasskth v. Royal 
Bank of Canada (1921). 67 D. L. R- 
740.— CAN. 

f il. Renewal — Effect of,] — The 

renewal by defts. of a promissory note 
given to pltf. bank as security for a 
loan: — Held: not to estop them from 
setting up the defenoe that the bank 
had received Sc misapplied the proceeds 
of goods covered bv a lien note which 
they had assignea to the bank os 
collateral seounty, such proceeds hav- 
ing been paid Into the bank by tho 
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844. Ciiaiions : — For “ 61 L, J. Oh. 732 ’* read 
“ 61 L. J. Oh. 723.’» 

Add, Annotations: — Consd. Auchteroni t\ 
Midland Bank, [1928] 2 K, B. 294; Rockitt 
V. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 

^ Bank entitled to bold securities not 

merely for specific advance but for balance of 


whole account between broker dc bank.] — 

Ttndaix V. Barnetts & Hoare (1887), 3 
T. L. R. 476. 

862a. Shares held by bank as security for Joint loan 
to three persons — Several liability — Whether 
one borrower entitled to transfer of one-third 
of the shares on payment of his proportion.] — 

Coats v. Union Bank op Scotland, Ltd., 
No. 803a, ante. 


maker of the lien note. — Canadian 
Bank of Commerce v. Reid. [1925} 3 
D. L. R. 609 ; [1925] 1 W. W. R. 1080 ; 
21 Alta. L. R. 337.— CAN. 

PART II. SECT. 21. SUB-SECT. 4. 

844 iU. nmfn of 

cvMomer ,] — A stockbroker, having In 
bis possession shares bclongring to a 
customer, pledged to him for a specific 
& definite purpose, has no right, In the 
absence of agreemout with the custo* 
mer, or some established custom 
binding upon the customer, to repledge 
the shares for more than tiio amount 
duo to him ; & where there has been 
such a ropledge the customer is 
entitled, as against the broker’s 
creditors, to the redelivcjry of the 
shares, whioh have not been disposed 
of by the bank, free from any claim 
of the trustee in bkpey. of the broker’s 
estate. — H AGO art v. 'X’rusts & Gua- 
rantee Co., [1930] 2 1). L. It. 127 ; 
65 O. L. R. 23; 11 C. B. R. 163.— 
CAN. 

847 V a. — 

Shares in pltf.’s name were endorsed 
by him in blank without restriction & 
handed to his brokers as security on 
account of a piirchaso of other shares 
which he directed them to make. The 
brokers, although they had not carried 
out pltf.’s order to buy, hypothecated 

f ltf.’s said sliares with deft, bank. 
D an action against the bank & the 
brokers, in bkpey. for conversion : — 
Held : in the absence of evidence that 
the bonk harl notice of a la<5k of capacity 
in the brokers to deal with the shares 
& of evidence pciinting to a lack of 
good faith in the liank in the trans- 
action , pitf. was estopped by hla ctm- 
duot in so endorsing the shares from 
assorting title to them as against the 
bank, oven though there w'tis fraud 
on the part of the brokers. — R obinson 
e. Bank of Toronto & Clark (R. P.) 
& Co., [19321 2 W. W. R. 91.— CAN. 

m I. Stock rcinslered in name of 

^ank*8 nominee — Identity of shares not 
preserced — Riyhts of oivner .] — A cus- 
tomer, who had a secured loan uccoimt 
with a bank whicli was operated upon 
in accordance with the above practice, 
averred that the bank had sold her 
sbaies without her authority, in breach 
of tlieir obligation to retain the specific 
shares unless realised for reduction of 
the loan & to rotmnsfor the identical 
shares on renayinont of the loan t — 
Held : defenders had acted nccordJug 
to their usual practice, which was 
known to & approved by the firm of 
stockbrokers wl>om pursuer had em- 
ployed as her agents In the transactions, 
& she was barred from insisting In the 
action. — Crerar v. Bank op Scot- 
land. [19221 S. C. (H. L.) 137 ; 69 
Sc. L. R. 312.— SCOT. 

pi. Shares of company — Sede by 
hank before defauU-^Measure of dam^ 
ages.] — Georqsson v. Dominion Bank, 
[1924] 3 D. L. R. 007 ; 2 W. W. R. 
931.— CAN. 

857 ii. Shares deposUed by customer 
— Defect in title — JUghts of bank ,} — 
Share certificates endorsed in blank 
held to be negotiable instruments 
transferable by delivery, fMtf. agreed 
to take a certain number of Its shares 
from a stock -brokerage oo. which had 
acted as his brokers, provided certain 
conditions were compiled witli, 8c, 
M a guarantee of his performance of 
the agreement If said conditions should 


be fulfilled, transferred to the co, 
certain other shares owmed by him with 
a certificate of transfer on the back 
thereof signed by him. the name of the 
transferee being left blank. The co.’s 
bank, having demanded further seciuity 
from it before it would pay a cheque 
drawn by the co., the co. delivered to 
it pltf.’s said shares as seenrity. — 
Patrick v. Royal Bane op Canada, 
11932] 2 W. W. R. 257 ; 3 D. L. R. 
532.— CAN. 

861 I. hearer securities — Presumed to 
belono to deposilino customer .] — Hank 
OP MONTREAL V, ISBELL, [19251 2 
D. L. R. 30 ; revsg. 20 O. W. N. 263.— 
CAN. 

sb. Advance to sfm-^Re.yyresentalion 
by father that son erUitled to shares .] — 
upon the representation of a father 
that his son was entitled to an Interest 
in certain shares in a oo. standing in 
the name of another son. a bank lent 
money to the sou : — Held : the bank 
was entitled to a declaration of its 
debtor’s right to certain of such shares 
over which the fatltcr had control. — 
Royal Bank v. Pope, [1917] 2 

W'. W. R. 1 ; 11 Alta. L. R. 68.- CAN. 


PART II. SECT. 21, SUB-SECT. 0. 

h (p. 277) i. Indorsed by dipper 

to bank — Bank to apply part of proceeds 
to payment of promissory note.) — Held : 
no violation of Bank Act, s. 90. — 
Royal Bank of Canada t?. Wye, 
[19261 4 1). L. R. 262; 1192G) 2 

W, VV. 11. 780 ; 36 Man. L. R. 14.— 
CAN. 

h fp. 277) ii. BanJe talcing 

bailee's receipt from partie.s for whom 
goods shipped — Duty of bank not 
impair security .] — Saltf.R8 (Joskpu) 
Sons, Ltd. v. Ba.vk op Nova Scotia, 
[19201 1 D. L. R. 681 ; 58 N. S. 11. 
389.— CAN. 

q (p. 280) i, Chattel mortgage to 

secure past d*'hi — Subsequent mortgage 
of land — Right to enforce ehatteJ mart- 
gage.] — Held: (1) the mtge. was not 
contrary to Bank Act; (2) the fact 
tl»at a mtge. on land was afterwards 
given to the bank did not prevent it 
from realising first on the chattel 
mtge. — Piper v. Canadian Bank of 
commerce, [19221 1 W. W. R. 121.— 
CAN. 

q(p. 280)ii. .]— A. ol>- 

taiuod advances & delivered to the 
bank storage tickets for wheat in 
elevators : — Held : the security of the 
wrarehoiise receipts would not cover 

g ast advances. — Young v. Denchkr, 
lANK OP Toronto v, Adames, 11923) 
1 D. L. R. 432 ; IS Alta. L. R, 496 ; 
[19231 1 W. W. R. 136.— CAN. 

q (p. 280) ia, Chattel mortgage 

as security for loan — Whether crops of 
following year chargeable ,] — Security 
on grain given to a bank In Oct. 1921, 
in respect of advances made In the 
spring of 1920. held Invalid in respect 
of the 1921 crop. — ^Nobtd American 
Ltd. V . Bank op Mon*- 
1 W. W. R. 1265 : 65 
; 15 Sosk. L. R. 376.— 

CAN. 

q (p. 280) Iv. Lease of chattels 

to secure aidwmces.h^Held : the lease 
w^as invalid, tlie bank not having the 
power under Bank Act to take a lease 
of chattels as security, — Bank of 
Montreal v, Hutmton (1922), 69 
D. L. R. 208 ; 51 O. L. R. 584.— CAN. 
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Lumber Co., 
treal, [1922] 
D. L. R. 348 


q (p. 280) V. Lien agreements on 

goods — Vatid.] — Tie Canadian Hart 
Products, Ltd. (Trustee) v. Royal 
Bank, [1924) 4 D. L. R. 226 ; 64 
O. L. R. 293 ; 4 C. B. R. 211.— CAN. 

q (p. 280) vi. Warehouse receipt 

for goods on leased premises — PaZid.]— 
Re J. Stanley Wedlock, Ltd. 
rp. K, I.), [19261 2 D. L. R. 263 ; 
7 C. B. R. 147.— CAN, 

6 (p. 281) 1. S, P, Banque Cana- 
DIBNNE NaTIONALB U. SaWCUUK, 
119261 3 D. L. R. 964 ; [19261 2 

W. W, R. 771 ; 36 Man. L. R. 1.— 
CAN. 

o (p. 281) 1. Whether 

purchaser owner loUhin sect. 88.1 — 
An agreement for the sale of timber 
licences together with all the timber 
thereon gave the purchaser the right 
to cut & remove the timber & pro- 
vided that the purchase -price should 
be payable In Instalments & that 
the property in the licences & all 
timber cut therefrom should remain 
in the vendors until fully paid for by 
the purchasers. The agreement was 
not registered under Conditional Sales 
Act. Security on the timber cut by 
the purchasers & remaining on the 
Umber berths was given imder 8cc*,t. 88 
of the Bank Act by the purchaser to 
the applt. bank. The purchaser 
became bkpt., the cut timber was 
taken possession of by Its trustee, & 
sold under an order of the ct. & the 
proceeds thereof were claimed by the 
bank & also by the vendors, to whom 
a balance was owing under the agree- 
ment. The bank had had no notice 
of the vendors’ claim & had not in- 
quired as to the purchaser's title, but 
all parties had acted in good faith 
Held : at the time of the assignment 
to the bank the purchaser w’os the 
“ owmer ” of the timber witliln sect. 88 
& had possession thereof \vitbln the 
meaning of that w’ord In Sched. C. 
to said sect. ; & the agreement 

botwocm the purchaser & the vendors 
was one within Conditional Sales Act. 
The bank’s claim was therefore sns- 
tained. — Royal Bank of Canada v. 
Hodges IB. C,), [1930] l D. L. R. 
397 ; [1929] 3 W. W. R. 605 : 42 

B. C. R. 44 ; retjg,, [1929] 2 W. W. R. 
202.— CAN. 


s (p. 282) i. -.1— 

Royal Bank of Canada r. Mc- 
Lennan, [19311 1 D. L. R. 981.— CAN. 


B (p. 282) fl. Grower of 

roses for sale as cut flowers — Whether 
** wholesale dealer .**] — A co. growing 
roses & selling the cut flowers held not 
to bo a wholesale purchaser of, or 
dealer in the products of agriculture. 
— 5£acPuer80n V. London Loan As- 
sets, Ltd., [19311 2 D. L. R. 630; 
O. R. 109 ; 12 C. B. R. 302.— CAN. 


■a. Security on crop to be groim — 
Priority over claim by vendor under 
crop-payment agreement .) — Goebel v. 
Canadian Bank op Commerce, [1921] 
3 W. W. R. 81 ; 14 Sask. L. R. 461.— 
CAN. 


Bb. Security invalid under Bank 
Acts — Sale of goods to third party — 
Bank not entitled to follow goods or 
proceeds .) — Hawker r. Royal Bank 
OF Canada (1921). 69 D, L. R. 674.— 
CAN. 


so. TiUe of bank as against municipal 
lien for taores ,] — Electrical Fiitinos 
& Foundry Co., Ltd. (Ont.), [1926J 
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865, Add. AnnolcMona : — Apid. Re AUester, [1922] 
2 Ob. 211. Reid. Albemarle Supply Co. e. 
Hind (1027), 43 T. L. B. 062; Republioa de 
Guatemala v. Nunez, [1927J 1 K, B. 660. 

865a« Bills of lading pledged — Authorised sale by 
plexor ^ Title of bank to proceeds,] — ^A 
limited co. pledged bills of lading with a bank 
to secure an overdraft. When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account A; under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised : — 
ffeld : the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation . — Be Allbsteu 
(D.), Lto., [1922] 2 Ch. 211 ; 91 L. J. Oh. 
797 ; 127 L. T. 434 ; 88 T. L. B. Oil ; 66 
Sol. Jo. 486 ; [1922] B. & O. R. 190. 

877. After this case add ; — 

Agricultural charge — Enforcement.] — Bee 
Agriculture, No. y79a, anfe. 

878a, -.] — Bankers most undoubtedly 

have a general lien on all securities deposited 
with them as bankers by a customer, unless 
there be an express contract or circumstances 
that show an implied contract inconsistent 
with the lien. — London Chartered Bank of 
Australasia v. White (1879), 4 App. Oas. 
413 ; 48 L. J. P. 0. 75, P. C. 

883. Add. Annotation : — Generally , Refd. Lawrence 
V. Hayes, [1927] 2 K. B, 111. 


921, Add. ArmotcUion : — FoIId. Baker v. Lloyds 
Bank, [3^20] 2 K. B. 822. 

92ta. J — Befts. acted ae bonkers 

for a firm up to Feb. 8, 1914, when the Arm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The deed provided that payments ip the 
creditors should be made upon the basis of a 
bkpey. distribution of the property dr that 
secured creditors should have the same 
rights as under a bkpey. At the date of the 
deed the firm had £3,984 to the credit of 
their current account in deft.’ bank, & the 
bank held certain shares as security for an 
advance to - the firm. These shares were 
subsequently sold by the bank dc realised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 
£19,941. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,934 ds £812, the bank 
claimed a lien on those sums & also to set 
off a sufficient portion of £19,941 against 
those sums : — ffeld : the bank’s claim was 
right on both points. — Baker v. IjLOYds 
Bank, [1920] 2 K. B. 322 ; 89 L. .T. K. B. 
912 ; 123 L. T. 330 ; [1920] B. dt C. R. 128. 

921b. Balance of proceeds of sale of 

shares — Held as security for advances.] — 

Baker v. Lloyds Bank, No. 921a, ante. 

923. Add. Annofaiiom : — Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322 ; Be Pinto Leite, 
Bx p. I>es Olivaes, [1929] 1 Ch. 221. 


1 D. L. R. 762; 68 O. L. R. 364.— 

CAN. 

sd. WhecU tickets — Stile in breach of 
instrucHons — Measure of damages .] — 
A borrower from a bank gave it as 
collateral security an assigrument of 
wheat tickets on the terms that the 
bank was to sell the wheat on deft.’s 
Instructions & apply the proceeds in 
reduction of his loan. The borrower 
later on Instructed the bank to sell 
when wheat should reach 81 per 
bushel at Fort William ; &c the bank’s 
manager agreed to carry out these 
instructions. The market-price at Fort 
William reacihed said price some weeks 
afterwards ; but no sale was marie, 
although it was admitted that the 
wheat could have been sold at that 
time : — Held : the borrower was en- 
titled to damages & the measure 
thereof was the market-price at the 
time when the bank should have sold 
the wheat ; not. as held on the trial, 
at the date when the borrower learned 
that his instructions had not been 
complied with. — Bank of Toronto v. 
Simonson, [1932] 2 W. W. R. 102.— 
CAN. 


PART If. SECT. 21, SUB-SECT. 7. 


tf. Assignmeni of mortqagc — Or of 
CKfreement for sate of lana — As addi- 
tional security — Vaiid.] — Re Wiarton 
Lumber Oo., Kx p. Ba nr of Oommerob, 
[1924] 2 B.L. R. 160; 4 0. B. R.477.— 
CAN. 


sg. Assignmeni of debts present db 
future db all conlrarts dt securities — 
Valid.] — Re Wiarton Lumbrr Co., 
Ex p. Bank of Oommerob, [1924] 
2 D. L. K. 160 ; 4 C. B. R. 477.— CAN. 


^1, Rubseguent asaignmerU to 

creditor — Duty of bank to account---' 
Interest .] — Book debts were assi^ed 
as security to deft. bank. Subse- 
quently they were aesignod to pltf. 


subject to the a«tslgnmont to the bank. 
The bank realised under Its asKlgn- 
ment : — Held • pltf. was entitled to an 
accounting from the bank In detail. & 
the bank could not, as against pltf., 
cliarge a higher rate of interest than 
permitted under Bank Act. — Robert - 
BOX (Jon.x) & Son, Ltd. v, Canadian 
Bank of Com:«ercb. 11920] 2 W. W. R. 
1003.— CAN. 

8h. Assignment of money due under 
agreement for sale of land — Valid.} — Re 
Shaw. [19251 3 D. L. R. 1206 ; 5 

C. B. R. 825.— CAN. 

sj. Common law assignmeid of 
money — Subsegvenl semuHiy under 
Bank Act — Property passed by assign- 
nienl — Validity of security immaterial.} 
— Imperial Bank v. Westerx Supply 
& Equipment Oo. (1918), 89 D. L. B. 
803.— CAN. 


PART 11. SECT. 21, SUB-SECT. S. 
tk. Eire insurance policies .] — A bank 
may, under s. 75 (1) Id) of the Bank 
Act take as ftecurity the obligations 
of tire Insuranee companies to pay 
Indemnities stipulated for in fire 
insurance policies. — Tuboeon v. Do- 
minion Bank (Can.), [1930] S. C. B. 
67 ; [1929] 4 D. L. R. 1028 ; affg., il 
Que. K. B, 883 ; 10 C. B. R, 212.— 
CAN. 


•1. Prohibited security — Money lent 
thereunder recoverable.}^ h bank may 
recover money lent upon a prohibited 
security edthougb It cazmot enforce the 
security. — U nion Bank e. Faiucbb, 
119171 1 W. W. R. 1361.— can. 

•m. AvUuirised securities under Bank 
Actt 8. 88 — Whether authorised forms 
must be used .] — A bank took what 
purported to be a eeourtty under 
sect. 88 of Bank Act on live stock of 
a rancher, but used Form C* instead 
of Form E . : — Held .* the doonment 
was in form to the like efleot as 
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Form E., Sc constituted a valid security. 
— Royal Bank of Canada v. Mao- 
KEX/.IK, [1932] S. C. R. 624 ; 2 D. L. R. 
12.— CAN. 


PART II. SECT. 22, SUB-SECT. 1.— A. 

n i. — .] — A bank has not a 

lien in respect of a deposit or balance 
to the credit of a customer, as there is 
no specific property on which a lion 
can operate. — lie Morris, Conets e. 
Morris, [19221 1 I. R. 81.— IR. 

tn. Lien on goods not in existence — 
Hank Ari^ 8. 88.1 — Tho owner of a 
timber licence, who proposes to go 
Into tho forest to cat down the trees 
Sc transform them into what fs com- 
mercially known as pulpwood Sc who 
may require financial assistance from 
a bunk before the pulpwood is pro- 
duced In Its commertdal form, can give 
the bank which assists him a valid 
Hon on the finished product, although 
not In existonoe as such at the time 
of the loan. — Landry Pulpwood Co., 
Ltd. f). La Banqub Canadibnnb 
Nattonale, 11928] 1 D. Ii. R. 493 ; 
[1927] S. C. R. 605,— CAN. 

PART II. SECT. 22. SUB-SECT. 1,— F. 

•o. Pledged to third party — Buty 
of bank to disclose lien.] — Held : such 
a duty existed. — L azaud Brothbrs 
& Co. V. Union Bank op Canada 
a»20), 47 O. L. R. 668 ; 18 O. W. N. 
290 ; 61 V. h. Rr036.— CAN. 

PART 11. SECT. 22, SUB-SECT, 8, 

m l, .)— flsld .* money to 

the credit of the oustomer not shown 
to be trust funds, might he retained 
Sc set off by the bank as against the 
indebtedness of the customer on the 
note. — H ot p. Canadian Bank or 
OOMMKBOB (1918), 24 O. K. 897 ; 
86 B. h. R. U2,-^AN. 



926. Add. AnnatcUionf — ^Refd. Be Southerden, 
Adams v. Southerden, [1925] P. 177. 

996. Add. Annotation : — Cotisd. Baker v, Lloyds 
Bank, [19201 2 K. B. 322. 

980a. Liability for negligent payment of 

cheque — ^No right to set off sums recovered 
from customer by party defrauded.] — Lloyds 
Bank t>. Chartered Bank of India, Aus- 
TRAUA & China, No. 687a, anie. 

982. Add. Annotation : — Retd, HoyaJ Bxchange 
Assce. V. Hope, [1828] Ch. 179. 

932a. Joint & several guarantee — Termina- 

tion.] — ^By an agreement the six signatories 
thereto jointly A severally agreed with a 
Canadian bank to guarantee repayment up 
^ to a fixed sum of all liabilities, induding 
interest, which a customer had or should 
incur to the bank ; it was provided that the 
agreement should be a continuing guarantee 
“ until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.’* In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (K. S. Can. c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 


Vd. m.— Bankers. Cases 826-98S. 

deceased under the guarantee: — Held: (1) 
the guarantee remained in force against all 
the guarantors until each ‘all of them or 
their respective exors, or administrators 
gave notice to determine it ; (2) the increase 
in the rate of interest did not discharge the 
guarantors, but they were liable for the 
principal sum advanced & for such interest 
as the debtor was legally to pay. — Egbert v. 
National Crown Bank, [1918] A. C. 903 ; 
87 L. J. P. C. 180; 119 L. T. 669 i 36 
T. L. R. 1, P. a 

AnmtaHon : — As to (2) Reid. lU Darwen & Peame, Associated 
Paper Mills v. Barnes (1926), 95 L. J. Ch. 487. 

984. Add, Amwtation : — ^Befd. Eshelby v. 

Federated Emopean Bank, Ltd. (1931), 146 
L. T. 336. 

938. Add, Annotation : — Refd. I. R. Comrs. v. 

Holder, [1031] 2 K. B. 81. 

961. Add, Annotation : — Refd. Re Wait, [1927] 1 
Ch. 606. 

966. Add, Annotation : — ^Refd. Re Douglas, Ex p, 
Douglas* (James) Exors., [1930] 1 Ch. 342. 
974. Add, Annotation : — Consd. British & North 
European Bank v, Zalzstein, [1927] 2 K. B. 
92. 

978. Add, Annotation : — Refd. Holder v, I. R. 
Comrs. (1932), 48 T. L. R. 365. 

985. Add, Annotation : — Consd. Toumier v. 
National Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 


930 i. Sef -off or counferclaim — 
Balatice on current acccnint — to 
set off undue vrornimory note. Where 
at the date of the death of a cust-onier 
of a bank there was a deposit to his 
credit the bank cannot on the maturing, 
aft<?r his death, of promissory notes 
made or endorsed by him to the bank, 
set off the amount thereof tigainst the 
deposit. — T rusts & Guarantre Oo., 
Ltd. V. IlovAL IUktc of Canada, 
11931] 1 W. W. R. 689 ; 2 D. L. R. 
601.— CAN. 

ip. Bank cashing cheque — Bolder <n- 
dehied to hank,] — A bank, to whlc-b a 
cheque has been dolivore<l to be 
cashed, has no right to set off against 
the proceeds of the cheque a debt owing 
to It by tbo holder. — II oyxri. r. Royal 
Bank of Canada, I1U18] 2 W. W. R. 
701 ; 11 Sask. L. R. 218.— CAN. 

tt. Debt not recoverable — Statute^ 
barred .] — A bank has not a lien In 
respect of a deposit or balance to the 
credit of a ciistomor. Inasnmch os there 
is no spoclfio property on which a lien 
can operate ; the only right of the bank 
is a right of set-off, bat such a right 
cannot be exercised where a debt is 
statute-barred & not recoverable. — 
Be Morris, Coneys v, Morris, [1922] 
1 1. R. 136,— IR. 

sv. Bank acting as clearing house — 
Bight of set-^^ against insolvent bank .] — 
Be Home B^ank of Canada, (19311 
1 D. L. H. 589 ; 66 O. L. R. 264 ; 12 
0. B. R. 513.— CAN. 

PART II. SECT. 28. 

932 1. Continuing guarantee — Con- 
sideratUm — Whether fresh transaction 
after guarantee given necessary.]-^ 
Royal Bank of Canada v. Salvatori, 
[19281 3 W. W. R. 501, P. O.— CAN. 

982 11. Royal 

Bank of Canada v, Muis, [1932] 3 
W. W. R. 283.— can. 

9881. Whether surety reUased — In- 
crease in rate of interest,] — Held; an 
increase in the rate of interest charged 
by the bank to an amount in excess of 
that authorised by Canadian Bank 
Act, without intimation to the gua- 
rantors. did not dieobaige them nom 
their liability. — Eobebt v. National 


Crown Bank. [1918] A. C. 903 ; 87 
L. J. P. C. 186 ; 119 L. T. 669.— CAN. 

935 ii. S. P. Mebthanth Bank of 
Canada v. Bush, [1918] 2 W. W. R. 
574. 631.— CAN. 

936 iii. Taking new security 

from principal debtor.] — Bank op New 
Zf. ALAND V. Baker, [1926] N. Z. L. R. 
462.— N.Z. 

936 Iv. Note indorsed as security 

for specific purpose — General hypoilteca- 
tion of note by creditor to hank. 1 — Held : 
surety released. — G ordon v. Hbbble- 
WHITE, [19271 1 D. L. R, 817 ; [1927] 
S. C. R. 29.— CAN, 

sw. Account settled between bank <j& 
customer — Bow far binding on surety 
of customer, )— Even if a oertifleato 
given by a customer of a bank of the 
correctness of the condition of his 
account as stated therein constitutes 
an account stated between the bank 
& Its onstomer, yet such certidcate 
cannot be conclusive as against the 
surety of the customer. — S tandard 
Bank of Canada v, Alberta En- 
GINBBRING CO., LTD., [1917 J 1 W. W. R. 
1177,— CAN. 


sx. Special agreement 

to tuxepl account,}— Axi express pro- 
vision in the guarantee given to the 
bank that the stating, settling or 
admission of an account between the 
creditor & the bank should be con- 
clusive evidence against the sureties 
cannot bo effective to prevent the 
sureties from objecting to Ulegal 
charges, nor to charges, which though 
not Illegal, were Improper to the know- 
ledge of the bank.— N orthern Crown 
Bank v . Woodcrafts. Ltd., [1917] 
1 W. W. R, 1206 ; 38 D. L. R. 367.— 
CAN. 


ss. Advance also secured by crop to be 
grown — Bight of surety to proceeds of 
crop.) — Where a bank odvanoes money 
for the purchase of seed grain on the 
security of the crop to be grown there- 
from & also procures the signature of a 
surety to the borrower’s note, the 
surety has a right to have any money 
realised out of the orop appropriated 
to the reduction of the debt for which 
he become surety In priority to all other 
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claims of the bank against the borrower. 
— imouDLOCK V, Canadian Bank op 
COMMEBCB. [19251 2 W. W. R, 160 ; 19 
Sask. L. R. 413.— CAN. 

sa. Arrangement between debtor d: 
surety — Drafted by bank*8 solicitor — 
Effect on bank as creditor.] — Imperial 
Bank of Canada v, Hancock, [1930] 
3 W. W. R. 398 ; [1931] 1 D. L. R. 
426.— CAN. 

PART II. SECT. 26. 

967 Ii. Rights of linnk,}—A 

cheque on the S. Bank, which was 
indorsed by the payee to the H. Bank, 
was deposited & applied against his 
overdraft after the H. Bank had 
suspended paytnent at its head office, 
but before notice thereof reached the 
local branch In which the cheque was 
deposited : — Beld : the H. Bank was 
entitled to enforce payment of the 
cheque from the drawer. — Sullivan v. 
Home Bank opCanada, [1927] 1 D.L. R. 
1097; S. C. R. 115.— CAN. 

967 iii. Collection of bills for customer 
— Money received — Rights of customer.] 
— Where a branch of resp. bank had 
received bills from applts. for collection 
& remittance of the proceeds, Al after 
collection but prior to remitting the 
bank suspended payment : — Held : (1) 
applts., having employed the bank as 
a whole in a fiduciary capacity, were 
entitled to a prior charge on the 
balances held by the bank as a whole 
at the date of suspension of payment ; 
(2) applta. were not entitled to a prior 
charge on the bank’s general assets, — 
Shaw Wallace & Co. v. Amritsar 
National Bank (In Liquidation) 
(1926), 1. L. R, 7 Lab. 166.— IND. 

PART II. SECT. 26. 

9 g 5 u, Neither the 

assignee of the equity of redemption 
of property mortga^ to a bank, 
nor a surety who has mortgaged 
property by way of collateral security 
to a hank is entitled to obtain from 
the bank the same full account that 
the bank is obliged to give Its customer. 
A guarantor or a customer’s account 
with a bonk is not entitled to demand 
from the bank a copy of the account 
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986, Add, Annoiaticm : — Refd. Toumier v, National 
. Provincial & Union Bank of England, [1924] 

1 K. B. 461. 

986a. Without consent ol customer.] — 

It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer’s account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker’s own interests 
requires it. 

Pltf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pltf., who instead of paying 
it in to his own account indorsed it to a third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
manager inquii*ed of the last-named bank 
who the person was to whom it had been paid, 
& was told it was a bookmaker. That 
uiformation defts. disclosed to third persons : 
— Held : that disclosure constituted a bi*each 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pltf.’s 
account but through that of the drawer of 
the cheque, it was acquired by defts. 
during the currency of pltf.'s account & 
in their character as bankers. — T ouunier r. 
National PiioviNcrAL & Union Bank of 
England, [1924] 1 K. B. 461 ; 93 L. J. K. B. 
449 ; 130 L. T. 682 ; 40 T. L. B. 214 ; 68 
Sol. Jo. 441 ; 29 Com. Cas. 129, O, A. 

Anmtation : — ^Refd. Waterhouse v. Barker, [1924] 2 K. B. 759. 

986b. Extent of duty to inquirer.] — Where 

for bu8ine.s8 purposes inquiry is made of a 
bank as to the stability of a customer of the 
bank, the only duty, if any, owed by the 
bank to the inquirer is a duty, in giving a 
reply, not to be negligent. — B atts Combe 
Quarry Co. v , Barclays Bank, Ltd. (1931 ), 
48 T. L. R. 4. 

987, Add, Annotation : — Refd. Toumier v. 
National Pi-ovinciai & Union Bank of 
England, [1924] 1 K. B. 461. 

990a. Disclosing any other information relating to 
customer.] — Toubnier r. National Pro- 


vincial & Union Bank op England, No. 
986a, ante, 

1008a. Prima facie evidence of account.] — 

Douglass v, Lloyds Bank, Ltd., No. 408a, 
ante, 

1010. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 

1011. Add, Annotation : — Refd. Ironmonger v. 
Dyne (1928), 44 T. L. B. 679. 

1012. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1012a. Entries tending to incriminate.] — 

On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 7, for leave to 
inspect & take copies of entiles in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if i-esp. to the application, being a party 
to the action, objects in proper^ form that 
the entries tend to incriminate liim, the ct. 
w’ill not grant the leave applied for. — Water- 
house V, Barker, [1924] 2 K. B. 769 ; 93 
L. J. K. B. 897 ; 182 L. T. 15 ; 40 T. L. R. 
805 ; 69 Sol. Jo. 51, 0. A. 

1012b. .] — Where, under Bankers’ 

Books Evidence Act, 1879 (c. 11), s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, tne ct. has 
ower to make the order extend to the 
anking account of a person other than 
debtor, i! the account of that otlier person 
was controlled by debtor &: was used by 
debtor for his or her own purposes. — 
Ironmonger & Co. v. Dyne (1928), 44 T. L. R. 
679, 0. A. 

1013. For “ss. 2 & 5” read “ss. 2-6.” 

Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1016. Add, Annotation : — Refd. Waterhouse i». 
Barker, [1924] 2 K. B. 759. 

1017. Add. Annotation: — As to (1) Apld. Water- 
house V. Barker, [1024] 2 K. B. 759. 

1018. Add, Annotations : — Apld. Waterhouse v. 
Barker, [1924] 2 K. B. 759. Consd. Iron- 
monger V , Dyne (1928), 44 T. L. R. 679. 

1019. Add. AyinoUiiion : — Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1022. Add, Annotation : — Refd. Waterhouse v. 
Barker. [1924] 2 K. B. 759. 


bat is entitled to demand from the 
bank Information as to the balance 
then owing, the rate of intore<«t charged, 
& the amount. If any. realised by the 
bank in respect of col lateral secunties. 
— Ross V , Bank op New South Wales 
(1928). 28 S. R. N. S. W. 539 ; 45 
N. S. W. W. N. 117.— AUS. 


PART II. SECT. 28. SUB-SECT. 1. 

1004 1V. .J — An order 

to inspect the books of a bank relating 
to the account of a person not party 
to the litigation will seldom or never 
be ejcercised except where such account 
Is In form or substance really the 
account of a party to the litigation, or 
is kept on his behalf, so that entries 
in it would be evidence agaim4t him 
at the trial. In any case, no such 
order will be made unless the third 


party has been given on opportunity 
to attend the hiring of the applica- 
tion. — James v. Mabin (No. 3), [10291 
N. Z. L. R. 899.— N.Z. 


PART n. SECT. 28, SUB-SECT. 2. 

1015 V. Wfwt are “ legal pro- 

ccedittge .**] — A Comr. issued a summons 
to the manager of a bank, requiring 
him to attend before a Royal C3om- 
niifision & give evidence, & to produce 
the ledgers containing the accounts of 
certain persons, & also all cheques 
drav\m on the accounts tic all deposit 
slips a/Tectlng such accounts. Later, 
on being informed of the dlillculty in 
producing the ledgers, the Comr. 
made a verbal order to the bank to 
produce copies of the entries in 
accordance with Bankers* Books Evi- 
dence Act: — Held: the proceedings 


before the Commission wore not “ legal 
proceedings ** within tho meaning 
of Bankers’ Books Evidence Act, 8c 
tho verbal order was invalid ; but the 
summons was valid. — McCormack v, 
Campbeil (1930), S. R. (Q.) 228.— AUS. 


•a. Pay An tdipB ,] — A bank retaiulng 
pay -in slips which have aocompauiod 
payments Into a customer’s account 
does not hold thorn as the a^nt of 
the customer, who, consequently, will 
not bo ordered in an action to which 
ho is a party to produce them as 
documents in Ids possession or power. 
In such an action the ct. also declined 
to make any order relating to those 
documents under Evidence Act, 1915, 
8. 89.— Lever v. Maquirb, [19281 
V. L. II. 202 ; 49 A L. T. 194 ; [1928] 
Argus L. K. 109.— AUS. 
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VoL IIL Cases 16a— S4. 


BARRISTERS. 


16a. Procured by fraud— Duty of Benchers.] 

— The Benchers of the Inns of Court owe a 
duty to the public in respect of admission 
to the Bar : therefore a fraud committed 
upon them to procure such admission is a 
mischief against public policy none the less 
because its intent is not to procure money for 
the oflPender. — R. v, Bassey (1931), 47 
T. L. R. 222 ; 76 Sol. Jo. 121 ; 22 Or. App. 
Rep. 160, C. C. A. 

81. Add, Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 


50a. .] — All motions before the ct. must be 

made by counsel. — Drake v, Morgan (1858), 
27 L. J. P. & M. 3 ; 4 Jur. N. S. 32. 

66a. Before parliamentary commission.] — B el- 
PAST Riots Commission Case (1880), 21 
L. Jo. 556. 

71. Add, Annotaiion : — Hefd. Marson v. Unmack, 
[1923] P. 163. 

84. After this case add the following cross-refer- 
ence: /arf/ier, Judgments, Vol. XXX., 

pp. 203 ei aeq. 


SECT. 1, SUB-SECT. 1. 

b 1. Nature of duties devolving 

upoa.] — Tho dieioJtiargo of the duties 
under Law Society Act, now R. S. O., 
1914, o. 157 is uot a matter of more 
private oouoeru, but one affecting the 

E ublio, havlngr to do with the weil- 
eiuff of tiie society in maintaiaine: tho 
standards which should prevail In tho 
lofiral profession ; &, unless in a case 
of manifest wrong, there should bo no 
intorforonoe with tho society’s oxorclso 
of Its statutory powers. — Hall v. Ball 
(1923), 64 O. L. li, 147.— CAN, 

SECT. 1. SUB-SECT. 2.— A. 

11 ii. For •* (1906), S. C. 221 road 
“ 11906] T, a. 221.** 

11 ill. IVithoiit examination — 

Managing clerk to solicitor,] — In Law 
Practitioners Act, 1908, s. 6, the words 
“ managing clerk to a solr.” must bo 
taken in tho strict sense to moon one 
who has control & supervision of other 
clerks in the solr.’s oinploy. — He 
0«ALMER<3, [1918] N. Z. L. It. 561.— 
N .Z. 

o i. Qualification — English bar- 

rister.] — Appet. sought admission as 
an advocate on tho ground that he was 
admitted as a barrister in England & 
had passed an examination in Natal 
statute law & practice as required by 
the proviso to (5rd. 32, r, 38. The Law 
Society opposed on the ground that It 
was necessary for appet. also to have 
passed tho examination in Union 
statute law required by soot. 2 of 
Act 19, 1921; — Held: as appet. *8 
qualification acquired outside the 
Union would not have entitled him to 
admission In Natal, sect. 2 of Act 10, 
1921, did not apply to him. — Ex p, 
Robinson (1930). 51 N. L, R. 305.— 
■AJF*. 

0 il. Cambridge degree,] — 

Appet,, who held the degree of LL.B. 
of the University of C!ambridgo, applied 
under sect. 1 of Act 19, 1921, for 
admission as an Advocate, relying 
upon G. N.. No. 1475 of 1926. under 
wnioh the Chief Justice & Judges of 
the App. Div. decided that the 
examination in Roman-Dutch Law 
in connection with tho degree of LL.B. 
of the University of Cambridgo should 
cp an adequate examination in 
Roman-Dutoh Law within sect. 2 of 
the Act : — Held : applet, was entitled 
to admission. — Ex p. Hall (1931), 
52 N. L. R. 118.— S. AF. 

15 U a. ,J — The ct. will not 

grant mandamus to coed pul Betiolicrs 
of a I^aw Society to admit an individual 
as mombor with a view to his qualifying 
hiniHclf to be culled to tho Bar. — He 
Haqel & Law Sooiktv of Bbitish 
OOLUMIUA (1922), 31 B 0. R. 75. — 
CAN. 

SECT. 1, SUB-SECT. 2.— B. 

25 Ui. Duty of tribunal 

to come to a findino.] — Where the High 
Ct. did uot think fit summarily to 


reject a complaint maAe against an 
advocate. Sc was obliged, therefore, 
to refer the case for Inquiry to the 
Bar Council, & the tribunal, after 
certain evidence had been taken on 
affidavits, on the intimation of com- 
plainant’s solr. that be withdrew 
Che oomplaint reported ** in these 
circamstances the inquiry cannot be 
further proceeded with, the ct. referred 
the matter back to the tribunal, hold- 
ing that the Act required the tribunal 
to come to a finding.*’ — lie Bah 
CooNniLs Act (1929), I. L. R. 57 Calc. 
724.— IND. 

sL Effect of entry on roll of advocates — 
liight of retired iu^e to pratAi 'e in High 
Court.] — After his retirement from the 
position of a judge of the High Ct. 
at Patna, India, applt. with a view to 
resuming practice at the Bar of that 
ct. applied to have his name entered 
on the roll of advocates as required 
bv Indian Bar Councils Act, 1920. 
The Judges, bv a majority, hold that 
he was entitled to be so enrolled under 
that Act, but added that in view of the 
fact that he had been a permanent 
Judge of that ct. they refused to allow 
him to appear In the ots. of the pro- 
vinoe. On appeal against that refusal : 
— Held : by being entered on the roll 
of advocates applt. had established a 
statutory right to practise of the 
Indian Bar Councils Act. 192G, 
8. 14 (1) providing that, “ An advocate 
shall be entitled as of right to practise 
... in the High Ct. of which ho is an 
advoc.ate. , . .” — Prafulla Ranjan 
Das V, Patna Hiqu Coctrt Jctdqbs 
(1030). 47 T. L. R. 98, P. O.— IND. 

SECT. 2, SUB-SECT. 1.— D. 

u i. Before High Court of Madras — 
Exercising insolvency jurisdiction — 
Right to ** act,**] — Advocates, cnroliecl 
in the High Ct. of Madras under 
Indian Bar Councils Act (I of 1926) 
ore, by virtue of soots. 2 (o), 8 & 14 
of tho Act, entitled not only to appear 
& plead, but also to “ act ” in the 
Insolvency jurisdiction of the High 
Ct. Insolvency Rules of tho HighCt., 
r. 128, which allowed advocates only 
to appear & plead in that jurisdiction, 
is no longer in force. — Re Powers of 
Advooates (1928), I. L. R. 52 Mad. 92. 
—IND. 

sa. Natal — QuaiificcUion acquired out- 
side .Watal.] — A person admitted as an 
attorney In Natal by virtue of qualifica- 
tions acquired elsewhere than in Natal 
is uot entitled to appear os counsel in 
the Supreme Ct. or to practise as an 
advocate until ho has served under 
articles in Natal for at least 18 montlis. 
— iNOORPORATSO LAW SOOIETY V, 
POBRMAN (1929), 50 N. L. R. 318. — 
S. AF. 

SECT. 2 SUB-SECT. 7.— A. 

sb. Barrister of five years* standing 
— What constitutes,] — Held : applt., 
who had been called to tho Bar more 
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than five ^ars, but had never practised 
as a bamstor, was a ** barrister of not 
less than five years* standing ” within 
the meaning of Industrial Arbn. Act, 
8. 6 (7). — McCawlby V, R. (1918), 26 
C. L. R. 9.— AUS. 

SECT. 3, SUB-SECT. 1.— A, 

g. For “ IR.” at the end of this case 
read "SIERRA LEONE.** 

so. For conviction for perjury in 
England — Disbarment in England — 
How far binding on Indian court .] — 
Held: (1) the loss of the privilege of 
being a barrister in England, though 
tho only qualification for admission In 
India as an advocate, did not neces- 
sarily oxtail disbarment in tho High Ct. 
(2) Suspension for one year ordered 
In this case . — Re An Advocate (1923), 
I. L. R. 46 Mad. 903.— IND. 

sd. Profesaiondl misconduct — Under 
Pleaders* Act — Canvassing for work .] — 
S., a district pleader, holding a Sanad 
for tho Surat District, sent circular 
postca<rds to the public under his 
signature as a High Ct, pleader stating 
that he had been authorised by the 
District Ct. to examine Wakf properties 
&: to issue certificates. In fact all 
that bo had been authorised to do was 
to examine accounts for certain speoific 
Wakf properties on his separate 
application in each case, but was not 
authorised to audit the accounts of 
Wakf properties generally ; — Held : 
It was improper conduct on the part 
of S. to issue such postcards Sc to 
canvass for tho auditing work in tho 
way that hb did & accordingly he was 
guilty of an offence" under Pleaders’ 
Act, 8. 26. — Government Pleader 
r. SiDDiCK (1929), I. L. R. 63 Bom. 
640.— IND. 

se. Extent of jurisdiction .] — > 

No power to exoicise inherent disci- 
plinary Jurisdiction over legal practi- 
tioners, independently of tho Legal 
Practitioners Act & the Indian Bar 
Councils Act, now exists in the High 
Ct. in respect of their professional or 
other misconduct. No disciplinary 
power over legal practitioners or power 
to punish for contempt outside the 
Indian Penal Co<lo is vested in the 
subordinate cts. — Mahani’ Shanta- 
NAND GtR V. MAHANT BaSUDEVANAND 
Gir (1930), I. L. R. 52 All. 619.— IND. 

sl. Procedure of High Court — Under 
Bar Councils Act, 1926.] — As from 
June 1, 1928, the procedure by which 
an advocate can be called upon to 
answer for misconduct is governed by 
Bar Councils Act, 1920, ss. 10 et sea. 
To proceed under sect. 10, the High 
Ct. is required, by sub-sect. (2) of that 
sect., If it does not summarily reject 
the oomplaint, either to refer the case 
for inquiry to the Bar Council, or, after 
consulietioii with the Bar Council, 
to rotor It to the ct. of a District judge. 
Similar powers of- reference are given 
where the ot., instead of acting on a 
oomplaint, acts on its own motion. 



Cases U0-S42. 


Ekolise Am> Empire Digest Supplement. 


110. Add* Annotation : — Raid. Apted v* Apted & 
Bliss, [1930] P. 246. 

148a. -.} — On an indictment fer rape, prisoner 

ought to be defended by counsel. — B. v. 
Hancock (1981), as reported in 23 Or. App. 
Bep. 16, 0. 0. A. 

166a. Under Poor Prisoners’ Defence Act, 1980 

(c. 32),] — B. V* Tidmabsh (1931), 23 Or. App. 
Kep. 79, O. C. A. 

162a. Right of Junior counsel settling plead- 

ings to lead another Junior counsel.] — A 
member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as his junior. 
On party party taxation the taxing master 
disallowed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar : — Held : junior counsel who settled 
pleadings could lead another junior counsel, 
& fees of both counsel should be allowed. — 
Douglas v* Associated Newspapers, Ltd. 
(1922), 67 Sol. Jo. 48. 

173a. Position of.] — ^A barrister practising 

in Bristol & a barrister practising in lx>ndon, 
or, rather one having chambei*s in both places, 
is not practising separate professions ; he is 
stiU a practising banister. The profession 
of a practising baiTister is that of a barrister 
practising in the courts of Great Britain, 
wherever he is called upon to go, there he 
acts as a practising barrister. I think it is 
quite impossible to regard a change of 
chambers from one town to another as a 
relevant fact. Now, as to the fact of the 
barrister becoming a King’s Counsel, I do 
not think the matter can be dealt with by 
construing the King’s patent, or by consider- 
ing it in a technical manner, but by regarding 
what, de facto, is the state of aifairs which 
arises when a barrister becomes a King’s 
Ck)un8el. No doubt at one time he was 
considei-ed to hold an oflfice ; he was paid 
a salary & could not appear against the 
Crown without a licence. What happens 
now is that the Sovereign confers a titular 


rank which is recognised in the ets. by giving 
the holder precedence, a seat within the Bar, 
& by entitling him to wear a silk gown. 
On the other hand, by the practice of the 
profession, he abstains from doing certain 
classes of work which he did before appoint- 
ment. But he is still acting in the same 
way as before, practising the art of advocacy. 
All he does is to limit the part he takes therein, 
but he carries on the work of advocacy still, 
though in a higher de^pee. I do not think 
that there can be any distinction between the 
different cases where junior barristers become 
King’s Counsel ; the position involved is 
quite simple & all must come under the same 
head. Both the junior barrister & the 
King’s Counsel carry on the same profession, 
but the latter occupy a higher rank or degree 
within it (Bowlatt, J.). — Seldon (F. B.) v. 
Groom- Johnson ; Seldon (P. E.) v. Brucje 
Thomas, [1932] 1 K. B. 769 ; 101 L. J. K. B. 
368 ; 147 L. T. 72 ; 48 T. L. R. 804 ; 76 
Sol. Jo. 273; 16 Tax Gas. 740. 

191. Add* Annotation : — ^Apid. Re Morgan, Brown 
V. Jones (1937), 71 Sol. Jo. 060. 

191a. .] — Where trustees are represented 

by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it 
is prinid facie the solrs.’ duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel. — lie Mor- 
gan, Brown v. Jones (1927), 71 Sol. Jo. 650. 

220a. Of Junior counsel — Proportionate to fee 

ol leader.] — ^A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his loader Sc the taxing master has no power 
' to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion. — Be Park, Bott v. Chester 
(1921), 66 Sol. Jo. (W. R.) 2. 

242. Add. Annotation : — Reid. Minter v* Priest, 
[1929] I K. B. 665. 


But in either event, it in necessary for 
the case to be either referred to the 
Bar Council, or at any rate for the Bar 
Council to bo consulted. — /fc A Vakil 
OP AZAMOAiin (1928), 1. L. R. 51 All. 
76.— IND. 


»K. Under Legal Practitioners Ad, 
8. 12.1— The discretion of the HiKh Ct.. 
in each particular ease under sect. 12, 
is absolute, & it can let off a pleader 
with an admonition or suraend him 
or strike him off the rolw . — Re A 
Pleader (1929), I. L. R. 67 Calc. 837. 


»h. Acts in furtherance of cimt dis- 
ohedience TnovemerU.] — Where a legal 
PJ^titioner, being a member of the 
civil disobedience movement conunita 
Illegal acts In furt<herance of that 
movement, he brings himself within 
the disciplinary jurisdi<;tloD of the High 
Pleaj>kb Ramoobind Sink a, 
(1932), I. L. R. 11 Pat 365.— IND. 


SECT. 6, SUB-SECT. 1.— A. (g). 

188 1. Parip proposing emploiment — 
Proceeding against previous clfenf.l— 
Appot., an advocate, allowed resp. to 
give him Instructions in full without 
warning him that the other side had 
anproaobed him to represent them In 
the matter A that he had not declined 
tlie offer. He, however, was not 
retateed by reap. A the brief of the 


other side being offered to him. accepted 
the same : — Held : whilst the action 
of resp. did not amount to professional 
misconduct, the case came within the 
ambit of the rule that oounsel ought 
not to accept a brief against a partv, 
even thouifii that party refuses to 
retain him, in any cose in which ho 
would be embarrassed In the discharge 
of his duty by reason of the conSdenoe 
Sc applt. was rightly refused permission 
by the trial ct. to appear in the suit. — 
U. Ko Ko Ovj V* U San Mta (1930), 
I. L. R. 8 Ran. 446.— IND. 


190 iU. .)— A legal practi- 

tioner may change sides, but, if, as In 
this case, such cooduot is likely to 
cause mIsetUef or reasonable mis- 
anprehension in the mind of his late 
ouent, the ot. would not allow the 
advocate to appear for the other party. 
— Mactno Sein Qt! V, Mankobjbb 
(1929), I. L. K. 8 Ran. 44.— IND. 


SECT. 5, SUB-SECT. 2. 

206 vl. WbMe a pleader 

sued to recover from his client a sum 
of money as remuneration for his 
services as a pleader, on the basis of 
a verbal agreement entered Into with 
bis client, or,' if the agreement wee held 
to be invaild, on 
meruit : — Held *• 
ment was void 
tioners Act, s. 
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jmder Legal F 
28, the pleader 


entitled to reasonable compensation 
for work & labour done by him on 
behalf of the client. — Tuanoammaju 
Aviyar V. Kiushnan (1929), I. L. R. 
63 Mad. 300.— -IND. 


217 i. Amount of fess — Application 
of ** twodhirda ** rule in ItuHa .] — The 
amount of fees allowed to Junior 
oounsel must he adjusted by the 
Taxing Master according to two-thirds 
of the amount allowed to senior counsel. 
— He Gopaixjhandra Sikoha (1930), 
I. L. R. 68 Calc. 505.— IN0. 


221 xi. .3— ABMOUB V* 

Dinner (1899), 4 Terr. L. K. 30.— CAN. 


•h. Normal ** fees — Fees in trig dh 
difficult oases*} — Held: both are Just 
such fees as a practising law-agent 
finds sufficient in order to command 
the eervicee of competent oounsel in 
oases of a similar character. — Cale- 
donian Bt. Co. V * Greenock Oorpn., 
Glasoow Sc South Western Hr. Co. 
V. Sams. (1922] S. 0. 299.— BOOT. 


SECT. 5, fiUB-BEOT. 4 . 


288 ii. .] — There is no hard Sc 

fast rule rendering counsel in a oanse 
incompetent as a witness in that cause. 
— R. V* Becker, (19291 App. D. 167.— 
8. AF, 


268 *lv. .1 — Grady v* Waite, 

0] I D. L. R. 888 ; 1 M. P, R. 116. 
OA 



V(d. m.— Banisten. Cues 291— 388s. 


291* Add. Annoiatima : — Apld« Shepherd i;« 

son, [1910] 1 K. B. 474. Refd« Sourendra 
Nath Mitra v. Srimati Tarubala Dasi (1930), 
46 T. L. R. 191. 

300. Add. Annotation : — ^Refd. Shepherd v. Bobm- 
son, [1919] 1 K. B. 474. 

311. Add. Annotation: — Refd. L. v. L., [1931] 


328a. Express instructions given to soUcitor.]-- 

At the hearing of an action for debt counsel 
for deft, consented to judgment against his 
client for part only of the claim, pltf . abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pltf., deft, had given in^ructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up ; — Held : the case must be restored 
to the list for hearing. — Shepherd v. Robin- 
son, [1919] 1 K. B. 474 ; 88 L. JT. K. B. 873 ; 
120 L. T. 492 j 3.5 T. L. R. 220, 0. A. 


Annotation Sourendra Nath Mitra v. 

Tarubala Daal (1930), 46 T. L. li. 191. 


324'. Add. Annotation : — Dtstd. Shepherd v. Robin- 
son, [1919] I K. B. 474. 


826. Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

381. Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

335. Add, Annotation : — Refd. Shepherd v, Robin- 
son, [1919] 1 K, B. 474. 

347a. Whether evidence for opposite party.] — 

The judge at a trial will not take the facts 
from the opening of the counsel on the 
opposite side. — Macheix v. Ellis (1845), 1 
Oar. &> Kir. 682. 


356a. Whether binding at second trial.] — A man 

was employed by a railway co. ^ sweep their 


yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1918, a capstan 
man in the employ of defts. gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of his duty, & then leave the yard. A second 
truck was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1906 (c. 68), an 
admission was made by counsel at the 
trial that ** deceased was crushed between 
two waggons & sustained abdominal injury 
from which ha died ” A new trial having 
been ordered ; — Held : the above admission 
was not to be binding at the second trial. — 
Dawson v. Great Central Ry. Co. (1919), 
88 L. J. K. B. 1177 ; 121 L. T. 263 ; 12 
B. W. 0. C. 163, 0. A. 

383a. Duty to assist court — By citing all relevant 
authorities.] — Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 


SECT. 6, SUB-SECT. 6. 

274 i. MUcoTidtict — Jnseriing lihd on 
jvdae in notice of appeal — On instme- 
iiona of cliejni.} — tfeld : this conduct 
waH highly improper. — Jacob & Co. v. 
Rash Bkuabi Ghosb (1920). I. L, R. 
47 Colo. 828.— IND. 

274 11. Refusal to take brief ,] — 

The refusal of a lawyer to take up 
a brief for a member of the public, 
simply & solely on the ground that he 
would bo appearing against a brother 
practitioner, who was the litigating 
party on the other side, or putting 
forward untrue excuses, when the rc^ 
reason Is a disinclination to appear 
against a brother practitioner, Is pro- 
fesslonaJ misoonduot ; that is, it Is a 
broach of the duty which the aocept- 
cnce of the status of an advocate 
demands from every man who becomes 
an advocate-— Muhammad Inayat Au 
V. Empkbor (1929), I. L. R. 61 All. 892. 
—IND. 

SECT. 5, SUB-SECT. 7.— C. (b) i. 

291 i. General rule,] — Holes regarding 
competency of counsel to compromise 
suits, make admissions, or confess 
Judgment, so as to bind their clients, 
discussed. — ^M uthiah OHEmAR r. 
Muthc K . R. a, Haboppan C^btti 
(1927), 1. L. H. 60 Mad. 786.— IND. 

891 II, .]— An advocate, ad- 

xmtted to practise by the appropriate 
pt. In India, when briefed in a suit, 
inelodlng a soit in the ot. of a sub- 
ordinate Judge, has the implied 
authority of ms ollent to settle the suit 
by a oomppomiffe. If he is briefed in 
an interlocutory matter be has implied 
authority to settle the whole suit 
where It apnears that the Intention 
mm to place him in the same position, 
« to arm him with the same authority, 
M though he had bemi briefed to con- 
duct the whole suit. — S ouhrndra 


Nath Mitra v. Tarubala Dahi (1930), 
46 T. L. U, 191 ; 67 L. R. Ind. App. 
133, P. O.— IND. 

294 i. Power presumed — Counsel ap- 
parently properly instru'ded — Party's 
agent presem without protest.] — NiL- 
MONE CHAUDHUBI V. KEDAR NaTB 
Daoa (1922), 1. L. 11. 1 Pat. 489.— 
IND. 

300 iv. .] — A settlement within 

the apparent general authority of 
counsel : — Held : binding. — B. N. Sen 
& Brothers v. Chuni lal Dutt & 
Co. (1923), 1. L. R. 51 Calo. 385.— IND. 

801 1. Authority to compromise out 
of court.] — A compromise effected by 
counsel on behalf of his client out of 
ct,, & not assented to by Ids client, is 
only binding upon the client if It is 
expressly authorised or subsequently 
ratified by the client or by his agent 
authorised in that behalf. — Askarau 
Choutmal V. East Indian Rt. Co. 
(1926), 1. L. R. 52 Cnlc. 386.— IND. 

301 ii. .) — The fact that negotia- 
tions for compromise between counsel 
took place before the hearing of the 
suit commenced, or were carried on 
outside the ct., does not vitiate the 
agreement. — Johurmuli. Bhutjra e. 
Kedar Nath Bhutra (1927), I. L. R. 
55 CSolc. 113.— IND. 

sc. Effect of client's presence in court,] 
— Mere presence in ot. of the ollent, 
when he does not make his presence 
known to the counsel, does not affect 
the ostensible authority of the oounsel, 
who can compromise the suit without 
consulting the client. — Ghasiram 

OORNKA V. HaIUBUX GOBARDHANDAS 

(1931), 1. L. R. 69 Calc. 31.— WD. 

SECT. 5, SUB-SECT, 7.— a (b) Hi. 

t i. .] — The general authority 

of counsel to compromise a suit does 
not extend beyond matters in the suit. 


— JoHURMUix Bhutra v. Kedar Nath 
Bhutra (1927), 1. L. R. 55 Calc. 113.— 

IND. 

SECT. 6, SUB-SECT. 7.— C. (b) iv. 

334 ii. .) — WbcTO the advocote 

for one of the parties In a proceeding 
for the grant of letters of administra- 
tion under a misapprehension con- 
sented to the other party being granted 
the lottero : — Held : if such consent 
was given without instructions the 
client might withdraw the consent at 
any time prior to the actual Issue of 
letters. — Kyone Hoe Tske v Kton 
Soon Sun (192.5), I. L. 11. 3 Ran. 261. — 
IND. 

SECT. 5, SUB-SECT. 8. 

ta. Counsel must not combine func- 
tions of advocate <€• witness.] — Cairns 
r. Catrnb, 11931J 3 W. W. R. 336 ; 
4 D. L. R. 819 ; 26 Alta. L. R. 69,— 

CAN. 

SECT. 6, SUB-SECT. 10. 

• I. .) — In an action for damages 

for breach of contract, certain admis- 
sions were made by counsel for both 
parties & put In at the trial by consent ; 
— Held : deft, was bound by the 
admissions made by oounsel on hia 
behalf. — Dominion Art C?o., Ltd. v, 
Murphy (1923), 64 O, L. R. 332.— 
CAN. 

SECT. 6, SUB-SECT. 1. 

883 i. Should not make scan- 

dalous diarges ,] — Members of the legal 
profession are under no duty to their 
clients to make nave Sc scemdalous 
charges against either Judges or the 
opposite parties on their client *s mere 
ii^h. They are responsible to the 
ot. for the fair & honest conduct of the 
oase. They are not more agents of 
the man who pays them, but are 
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tiou of counsel, in order tkt they in 
turn may bring it to the attention of the 
fl0U8e.-6LBBBSUGAB REKNINO OO., LTD. t). 

Greenock Port & Harbours Trusteiis, 
[192112A.OJ; 126L.T.578; 3IT.LR. 
436 ; 65 Sol. Jo. 551, H. L 

383b. Duty to disclose adultery of petitioner in 
suit (or dlssoiutiOQ of marriage.]-Wbere a 
petitioner has committed adultery it is the 
duty of his counsel k solr. to disclose the 
fact to the ct. if they are aware of it.- 
Abrahau V. Abraea» k Harding (1919), 
120L.T.612;35T.L.R.371j63Sol.Jo. 
411. 

Disclosure of petitioner’s adultery in suits 
for dissolution of marriage generally, m 
Husband k Wins. 


889. idd. iwMm ;-Apld. Qrinham ti. Dayles, 
[1929] 2 K. B. 249. 

After this case add, $es, also, Negligence, 
Nos. 842, 842a. 

408b. .j-PRAunoB Nora, [1920] W.N. 

34. 

421a, ,]-The House of Lords has a 

prior claim to the attendance of counsel over 
other cts., k before absenting himself counsel 
ouuht to have made an application for leave 
to oe absent.-ABRAi4 S.S. Oo. v. Wbstville 
Shipping Oo. (1923), as reported in 67 
Sol. Jo. 535, fl. L 

453. Add. innofalions;-Reld. Banbury u. Bank 
of Montreal, [I9l8| A. 0. 626 ; WOson v. 
United Counties Bank, [1920] A. 0. 102. 

465. Add. AnnoWion .'-Consd. De Preville o. 
Dill (1927), 43 T. L. B. 431 


acting in the administration o( juaticc. 

DmRRA Prasad Mithai (1923), 
I.LR.ICAU 121.-1ND. 

883 ii. — Mm ffjorda ojfmirc 
OUfMmhiiii odroiate ahonlo exer* 
ciae hia own digeretion before potting 
an offenaire qnegtloD.-M. Banewrr 
f. AnTKUL CnANDRA MiTRA (1921), 
I. L. R. 5i Calc. 8fi.‘*DiD. 

if. Moy mtieiit tucstim miJmilled 
to jurii- After (Uking for dMion 
d' colling no eoite.l-STEF,lE o. 


Bklfart CORr.N., 11920] 2 1. R. 123, 
133.-1R. 


SECT. 6. 6UB<SECT. 6. 

42911,— — OlVARRi 

I’RASAD Mithal, No, 383 1., awff.- 
IND. 

439 ii. %]--In an 

action of damoges for broach of promise 
of marriage defender made a tender of 
£100 & eipenses, which was not ac- 
cepted by pursuer. The jury having 


awarded the pnisner the anm of £70. 
she moved tor a now trial on the 
ground that oonnael for defender, in 
addresaing the jniy. had need words 
which represented that an award of 
£50 would carry the expenses of the 
action. The ct.,boldinif that there bad 
been no Intention to mislead the jury, 
3t that the words need did not neces- 
sarily boar the meaning put upon them 
by pursuer, & had not prevented the 
trial from being a fair one, refused to 
grantanewtrial.-'IteiKv.M'KiN- 
ven,[1021]S.C.i.33.~SCOT. 
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BASTARDY. 


Part I 


-The Presumption of Legitimacy. 


2. Add. Annoiaiions : — Refd. Gaskill v, GaeldJl 
(1921), 126 L. T. 115; Warren v, Warren, 

[1925] P. 107. 

3. Add. Annotations : — Hold. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v. Farman 
(1924), 40 T. L. H. 823. 

4. Add. Annotation : — Consd. Mart v. Mart, 

[1926] P. 24. 

11. Add. Annotation : — Refd. Gaskill v. Gaskill, 

[1921] P. 425. 

12. Add. Annotaiions : — Refd. Gaskill v. Gaskill, 

[1921] P. 425; Russell v. Russell, [1924] 

A. C. 687. 

17. Add. Annotaiions : — Apld. Warren v. Warren, 

[1925] P. 107. Refd. Russell v. Ru8.seU, 

[1924] A. C. 687. 

20. Add. AnnokUion : — Refd. Andrews v. Andrews 
& Chalmers (1924), 40 T. L. R. 873. 

22. Add. Annotaiions: — Consd. Russell Russell, 24a. 
[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24. 

Refd. Andrews v. Andrews & Chalmers (1924), 

132 L. T. 400. 25. 

22a. .] — In the absence of evidence 

to the contrary the presumption of legitimacy 
does not arise in the case of a child bom to a 28. 
resp. more than nine months after she has 
obtained, under Summary Jurisdiction 
Married Women’s Act, 1895 (c. 39), an order 35. 
that she be no longer bound to cohabit with 
petitioner. — Andrews v. Andrews & Chal- 


^ MERS, [1924] P. 255 ; 93 L. J. P, 137 ; 132 
L. T. 400; 40T. L. R. 873. 

Annotation: — ^Befd. Mart r. Mart, I1926J P.24. 

22b. .] — Stewart v. Stewart, No. 

66e, post. 

22c. Deed of separation — Presumption of non- 
access.] — The legal presumption of access, & 
of the le^timacy of a child bora during 
marriage, is rebutted by its conception during 
a period when the spouses are living apart 
under a deed of separation. For this pur- 
pose a deed of separation has the same elTect 
as an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation. — Mart v. 
Mart, [1926] P. 24; 95 L. J. P. 29; 134 
L. T. 440 ; 42 T. L. R. 253. 

-.] — Haslam V. Cron, Olivant’s Claim 
(1871), 19 W. R. 908. 

Add. Annotations : — Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v, Farman 
(1924), 40 T. L. R. 823. 

Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotaiions : — Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115 ; Warren v. Warren, 
[1925] P. 107. 


PART I. SECT. 2. 

7 V. -.} — Held ; “ born out 

of wodlook ” within Children of Un- 
marriod Parents Act, 1921 (a. 54), 
8. 13, & the husband may show by 
his own evidence Sc that of his wife 
that they had In fact no intercourse 
at snob time os would make his 
parentage possil)le. — Re Duckworth 
^c.Skinkle (1024), 65 O. L. R. 272. — 

cAn. 


7vl. Wifi divorced 

woman ,] — Where a Hindu woman woe 
married to S. in Oct. 1003, was divorced 
by lilm in June 1004, married T. in 
July 1904, Sc gave birtli to a son In 
8ept. 1904 :— //Wd.* there was no 
proof that T. could not have liad access 
to her at any time when the son could 
have been begotten, & the son should 
be held to be the legitimate son of T. — 
Sethu V. Palain (1926), I. L, R. 49 
Mad. 663.— IND 


12 iv. IrrebuHaftle presumption.] 

— Once aocess of, or Intercourse by, a 
husband is proved, no evidence will 
be allowed to show that the child is 
not the ohild of the husband. The 
cinmmstance that the wife had inter- 
oourse with several at that time makes 
no difference. — J aoannatha Mudali 
e. OmimASWAMi Oheth (1032), I. L. R. 
65 Mad. 248.— IND. 


14 1. Etfcn where wife 

adtiUeress,] — Re Brown & Aroue, 
(19^3 D. L. R. 873 ; 67 0. L. R. 297. 


so. Child of Chinese resident in 
JSHmits SetUements db ** i 'jrfp.**]— 
Ajocordlng to the Chinese law of 
miutlage, which is applied in Penang 


In the cose of Chinese residents, a 
Chinaman may have secondary wives 
[sometimes called ** t 'sips ") who have 
the status of wives & whoso children 
ire Ic^tlmate. Although some sort 
:>f ceremony is nsual when a “ t *8ip * 
is taken, proof of the performance of 
3k ceremony is not essential to establish 
the relationship. Deceased resp. for 
twenty -six years lived Sc was main- 
tained in the house of a Chinese mer- 
chant in Penang, & bore bira children. 
One child who 8U^^'1ved the father was 
referred to in his will as my daughter,** 
Sc her name appeared upon his tomb- 
iitono. The resp. had been recognised 
by the Chinaman & by his prima^ 
wife as occupying in his household the 
position of a secondary wdie : — Ilela : 
deceased resp. was a secondary wife, 
whether or not the performanM of a 
joremony was proved, & imdor the 
practice In Penang (which was not 
luestloned in the nvpeal) she was 
mtltled, upon the death of the (jhina- 
[nan partially intestate, to share as a 
widow.— Oheang Thtb Phin v. Tan 
Ah Lot, [19201 A. C. 369 ; 89 K J. 
P. C. 44; 122 L. T. 593, P. C.— 
STRAITS SETTLEMENTS. 

Bd. .3— Regarded as legitimate 

fc entitled to inherit equally with 
children by the “t ’sal” (primary 
wife). — K hoo Hooi Leong v. Ehoo 
Hban Kweb, U9261 A. O. 629; 96 
L. J. P. C. 94: 136 L. T. 170.— 
STRAITS SETTLEMENTS. 

•e. .3 — ^Th© Chinese custom of 

[egitlmation of a natural son by 
auDsequont recognition is not part of 
bbe law of the Stilts Settlements tn 
relation to Cbinese people there 
iomidled ; nor does recognition em a 

41 


son raise a presumption that the son’s 
mother was a ** t *8lp,” or secondary 
\^fe. The modifications of the law of 
England which obtain in the CJolony 
In its application to the various alien 
races established there arise from the 
necessity of preventing the injustice 
or oppression which otherwise would 
ensue. It Is from that necessity 
that the status of ** t *8lps,” & con- 
sequently the legitimacy of their 
offspring, have been recognised ; but 
tbero are no grounds which would 
justify treating an lllegltimato natural 
son as legitimated bv the more fact 
of subsequent recognition. — Khoo Hooi 
Leo NO V. Khoo Chong Yeok. [19303 
A. C. 346 ; 99 L. J. P. O. 1 29; 1 43 
L. T. 25, P. C.— STRAITS SETTLE- 
MENTS. 


Bf. Child of Mdhomedan dt his servant 
— Acknmcled(pnent of child by father as 
his son.] — The son of a Mahomedan by 
a female servant in his bouse claimed 
a declaration of his legitimacy. The 
parents had continuously cohabited for 
many yoara, & the father on several 
occasions had acknowledged pltf. as 
his son. There was some evidence of 
a niJeah marriage ; — Held • evidence 
that other members of the father’s 
Class bad illegitimate children by 
servants was inadmissible to rebut the 
presumption of legitimacy arising from 
the acknowledgments. Sc though the 
fact that the mother unlike the father’s 
other wives was not parda-nishin 
was one to be considered, it was in- 
sufiBoient to interfere with tbe pre- 
he balance of 
legitimacy. — 
V. Mahomed 
60 L. R. Ind. 


sumption of law or t 
proof of the fact of 
Mohaobat Alt Khan 
Ibrahim Khan (1929), 
App. 201. — IND. 
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86* Add, Annoiations : — ^Apld. Best v. Best & 
McKinley, [1920] P, 75; R4 Stollery, Weir v. 
Treasury Solicitor, [1926] Oh. 284. 

42. Add, A7inotation : — CoQsd. Gaskill v, GaskiU 
(1921), 126 L. T. 116. 

43, Add, Annotation: — Refd, GasldU v, Gaakill, 
[1921] P. 426. 

43a. — .] — ^When adultery is to 

be inferred solely from the length of gestation 
of a c^d in utero, & evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a case of legitimacy &i the presumption 
thereof. In such a case the evidence to 
negative lawful access as the cause of preg* 
nancy must be strong, distinct, satisfactory, 
& conclusive, & must not consist of a mei'e 
balance of probability. If on medical evi- 
dence there is no distinct & inherent im- 
possibility of access by the husband which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery. — 
Gaskill v. Gaskill, [1921] P. 425 ; 90 
L. J. P. 339 ; 126 L, T. 116 ; 38 T. L. R. 1. 

Annotation .—RM, Rossellv. Russell, [1924] A. C. 687. 

46. Add, Annotation : — Refd. Warren v. Warren, 
[1925] P, 107. 

49. Add, Aiinotations : — ^Apld. Gaskill v, Gaakill, 
[1921] P. 425. Refd. Bussell v, Russell, 
[1924] A. C. 687. 

54. Add, Annotations : — ^Refd. Gaskill v, Gaskill 
(1921), 126 L. T. 115; Warren t?. Warren, 
[1925] P, 107. 

56. Add, Annotaiion : — Refd. Russell v, Russell, 
[1924] A. 0. 687, 

67. Add, Annotation : — Refd. Russell v. Russell, 
[1924] A. 0. 687, 

68. Add, Annoiaiiona: — Consd. Russell v, BusseU, 
[1924] A, C. 687. DIstd. Holland v, Holland, 
[1925] P. 101. Refd. Warren v, Wanen, 
[1925] P. 107. 

69. Add, Annotation : — Refd. Wairen v, Warren, 
[1925] P. 107. 

60. Add, Annotations : — Consd. Russell v, Russell, 
[1924] A. C. 087. Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

61. Add, Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

68. Add, Annotation : — Consd. Russell v, Russell. 
[1924] A. O. 687. 


64. Add, Annotation -Refd. Russell v, RuaselL 
[1924] A. 0. 687. 

65a, ,] — Reap., A. L., a married 

woman, living at all material thnes in London 
apart from her husband, preferred a complaint 
against applt. alleging that he was the father 
of her bastard child. Evidence was given by 
two independent witnesses that at all materhd 
times one F. L., was living in Cardiff. Reap, 
alone identified P. L. as her husband : — Held : 
apart from resp.’s identification, there was 
no evidence of non-access by the husband, Sc 
since Russell v. Russell^ Nq. 70a, pos/, such 
evidence could not be given by the wife. — 
Brown v. Lbbch (1924), 94 L. J, K. B. 48 ; 
132 L. T. 206 ; 88 J. P. 208 ; 41 T. L. B. 
89, D. 0. 

65b. Child stlU-bom.]— The rule 

laid down by the House of Lords in Russell 
V, Russell^ No. 70a, posU that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bastard- 
ise a child, does not include a still-born child. 
— Holland v, Holland, [1925] P, 101 ; 94 
L. J. P. 64 ; 133 L. T. 318 ; 41 T. L. R. 431. 

66c. -.] — A wife’s admission that 

she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently bora, was the result of 
the aduIteiTf cannot bastardise the child 
without evidence of the non-acocss of the 
husband. The confession of the wife, there- 
fore, that she liad committed adultery is 
admissible as evidence in a suit for divorce 
so long as she does not assert that the husband 
could have had no access at the time of concep- 
tion. — Warren v, Warren, [1925] P, 107 ; 
94 L. J. P. 68 ; 133 L. T. 352 ; 41 T. L. R. 
599 ; 69 Sol. Jo. 725. 

Annotation : — Consd. Rlinmer v. Rimmer (1930), 46 T. L. R* 
624, n. 

65d. .] — Where a husband took 

out a summons asking that an order for 
maintenance should be discharged, on the 
ground that the wife had committed 
adultery : — Held : evidence of the husband 
of non-access to bastardise his child was not 
admissible. — Boston v, Boston (1928), 138 
L. T. 647 ; 92 J. P. 44 ; 26 L. G. R. 183, 
D. 0. 

Annotation : — Disid. Stewart v, Stewart (1932), 96 J. P. 94. 

05©, Effect of separation order.] — 

A maintenance order having been made 


PART I, SECT. 8. 

49 iii. lUidi intercourse vdUI 

paraifwur,] — Behi : evidence of pltt 
Hhould not have been received tc 
Ui^tardiso her child, & as there was nc 
wiuiiHSiblo evldencse that the child wa« 
illegitimate, it must be taken that 
biwband was the father. — K ukc 
t>. Bacyzbki (1921). 67 D, L. It, 46 
61 O. h, H. 225.~^AN. 

PART I, SECT. 4. 

56 vU. — ~.1—Thc evidence oi 

a man « his wife, glveti for the purpose 
of bastardising a child bom during 
wedlock, & at a time consistent with 
lawful conception, is not admissible.— 
Re Brown & Arour, [192.5J 3 D. L. R. 
873 : 67 O. L. R. 297.— CAN. 

6and 

sued his wile for divorce on the ground 
of adultery, which she denied The 
wife bad given birth to a child, of 
which the husband alleged that he 
was not the father. The husband gave 


evidence of non-access. The birth had 
b^n registered by the wife, who gave 
the name of a mao other than her 
husband as its father : — Held : (1 ) the 
husband's exrideuoe as to non-access 
was Inadmissible : (2) the registration 
of the child's blrtn by the wife did not 
throw the onus upon her of proving 
that the child was not ' an aduttrlne 
child, but the onus of proof remained 
upon the husband.— -Sormon v, Sub- 
MON, 119261 App. D. 47.— fi. AP. 

60 lx. .J — Evidence of 

adultery does not bastardise f^ue, 
unless it amounts to evldenoe of non- 
aoocss by the husband at about the 
time when the child might have been 
begotten.— JcsTiCTB v, JusnoK, fl925J 
S. A. a R. 278.— AUS. 


66 X. — .H- AABNBS t 

A^vjes. 11929J 2 D. L, B. 298 ; 
W, W. R. 894 ; 23 8 , L. R. 508.— CAN 

56 xt. HeW ; the evl 

dence oi spouses was admissible t 
bMterfUse achild bom during wedlock 
the rule to the contrary, applied ii 
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Russell V. Russell, No, 70a, not being 
part of the law of Scotland. — B urman 
V, Burman, U930J S. C. 262.— SCOT, 

56 xll. .1— In Indian law 

a wrife is a competent witness to prove 
access or non-access by her husband. — 
Mayandi asaki V. Sami Ababi (1932), 
1. L. R. 65 Mad. 292.— IND. 

56 xiU. .1— The presump- 

tion of legitimacy which arises when a 
child Is bom in wedkiok can be met 
only by some kind of definite proof 
that sexual intercourse betweeu hus- 
band Si wife did not or could not take 
place at the time the woman oon- 
ccived. Evidence that the child bps 
physical characteristics which snggest 
Mongolian paternity Is not In itself 
sufficient to constitute such proof 
where the mother Sc her husband are 
Europeans. The testimony of a parent 
of the ohUd is not admissible to prove 
that the child is illegitimate.— 
Chuck e. [1981] M. Z. L. B, 

659.— N.Z, 
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against a husband in 1929 on the ground of 
desertion, including a non*cohabitation clause, 
the husband in Nov. 1981, took out a 
summons for discharge or variation of the 
order on the ground that since the order 
made in 1929, the wife had committed 
adultery. The proof of adultery submitted 
to the Bench was the husband*s evidence of 
the birth to his wife on Oct. 27, 1931, of a 
child of which he could not be the father by 
reason of liis non-access. The magistrates 
refused to admit the evidence, on the ^;round 
that they were debarred from so doing by 
the decision in Ruasell v. RuaaeM, No, 70a, 
& declined to vary the order* The husband 
appealed ; — Held : the magistrates* view 
that the husband must be presumed to be the 
father of the child bom in Oct. 1931, was 
wrong. The separation order had the force 
of a judicial separation, & therefore there 
was no presumption of law that appct. was 
the father of the child. The magistrates 
had been in error in excluding the evidence 
of non-access. The appeal succeeded, & 
the order would be set aside so far as the 
allowance to the wife was concerned. — 
Stewart v. Stewart (1932), 146 Ij. T. 407 ; 
96 J. P. 94 ; 76 Sol. Jo. 96 ; 30 L. G. R. 104 ; 
29 Cox, 0. O. 438, D. 0. 

.^’n7tf>to^ion -Befd. Natborny i?. Natborny <1932). 96 J. P. 

228. 

66. Add, Annoiation : — Consd. Russell v, Russell, 
[1924] A. 0. 687. 

67* Add, Annoiation — Held. Russell v, Russell, 
[1924] A. O. 687. 

68. Add, Annotation -Reid. Russell v, Russell. 
[1924] A. 0, 687. 

70a. • .] — The rule of law that 

neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
liage to bastardise a child born in wedlock 
applies to pi’oceedings instituted in conse- 
quence of adultery, & is not affected by the 
above sect., wliich makes the parties to such 
proceedings, & the husbands & wives of such 
parties, competent witnesses. — Russetj. v, 
Uv&SBLL, [1924] A, C, 687 ; 93 L. J. P. 97 { 
131 L. T. 482 ; 40 T. L, R. 713 ; 68 Sol. Jo. 
682, n. L. 

i ApW. Brown r. Leech (1924), 94 L. J. K. B. 

48. Consd. Farinan o. Faruian (1924). 40 T, L. R. 823. 

Ihstd. Warren r. Warren, P. 107 Consd. Mart r 

Mart, [1926] P. 24 ; lie A. Petn., [19281 P. 25. Distd. 

Stewart v. Stewart (1932), 96 J. P. 94. Refd. Andrewri 


V, Andrews & Chalmers (1924), 132 L. T. 400 ; 
Holland v, Holland, [1925J P. 101 ; Selby e. Atkins (1926), 
135 L. T. 45 ; S. i>, 3, & P. (1927), 44 T. L. R. 62 ; Inver- 
clyde V, Inverclyde, [1931] P. 29. 

Evidence in matrimonial suits generally, see 
Husband & Wife. 

.] — See, now, S. C. J. (Con- 
solidation) Act, 1926 (c. 49), s. 198. 

71. Add, Annotations : — Consd. Russell v, Bussell, 
[1924] A. C. 687 ; Mart v. Mart, [1926] P 24. 
Refd, Andrews v, Andrews & Chalmers (1924), 
132 L. T. 400. 

72. Add, Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

78. Add, Annotation : — ^Refd. Bussell v, Russell, 
[1924] A. C. 687. 

73a. .] — Although, as decided in 

Bussell V. Russell, No. 70a, ante, neither 
husband nor wife can give evidence of non- 
access, with a view of showing that a child 
born in wedlock was not a child of the 
marriage, yet the fact of non-access can be 
proved by evidence aliunde, — Farman v, 
Parman (1924). 40 T. L. R. 823. 

76. Add, Annotations : — Consd. Russell v, Russell, 
[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24. 

79a. Statutory declaration by wife — For rectifica- 
tion of birth register — Not admissible.] — In 
proceedings for the rescission of a decree nisi 
there was tendered in evidence a statutory 
declaration by the wife, made for the purpose 
of i*ectifying a biith register by the deletion 
of the name of the husband as the father of 
a child born to her some sixteen months after 
a maint^enance order : — Held : such a declara- 
tion was not admissible by reason of the rule 
in Russell v. Russell, No. 70a, ante, — Kimmeu 
V, Rimmer (1930), 144 L. T. 96; 46 T. L. R. 
624, n. 

80. Add, Annotatioyis : — Consd. Russell v, Russell, 
[1924] A. 0. 687 ; Mart v. Mart, [1926] P. 24. 

I 83. Add, Annotations : — Refd. Holland v. Hol- 
land, [1925] P. 101 ; Warren v, Warren, 
[1925] P. 107. 

85. Add, Annoiation : — Consd. Re Stollery, Weir 
V, Treasury Solicitor (1926), 134 L. T. 430. 

90a. Allegation of bigamous marriage — 

— Conclusive evidence required.] — H ayward 
V. Hayward (1928), 72 Sol. Jo. 469. 

96. Add. Citation: — previous proceedings (1861), 
2 Sw. & Tr. 406. 


76 i. Wh^her admi»»ible 

to firenye before mamaf/#;.] — There 

is no rule of law that evldenoo uogra- 
tivlng Intorooureo before marriagro Is 
Inadiniwalblo to disprove the paternity 
of a child born in wedlock but oou* 
oeived before marriage. — M cLean v. 
McLean, [1931] N. Z. Jb. R. 167.— 
N.Z. 

79a i. Statemmi io districi registrar 
of liirttis ,] — A statement as to the 
paitlcnlars of the birth of an illegiti- 
mate child sigrned by its mother, 
a married woman, before the district 
registrar of births, is not admissible 


e\idencc against her to prove her 
adultery as it is evidence tendiui? to 
bastardise the child. — Jessop v. Jk8Soi» 
(1931), 48 N. S. W. W. N. 78.— AUS. 

92 i. Evidence as to legitimacy — 
Dedaratinn in matter of pedigree — By 
deceased member of f amity — By father.] 
— A husbaud or Is entitled to 

give evidence as to events prior to 
their marriage even though such evi- 
dence may have the effect of bastardis- 
ing a child born in wedlock. Upon an, 
application by A. for maintonanoe 
under Testator’s Family Maintenance 
Sc, Guardianship of Infants Act, 1916, 


It appeared that A. was boru about 
seven weeks after the marriage of his 
mother with M. Declarations by M., 
who was deceased, were tendered In 
evidence to show that. aKhough M. 
bad ooen Intimate v^ith his wife about 
four months before their marriage. 
A. was not his son, Sc that bis wife Viad 
admitted that fact : — Held : the evi- 
dence was not rendered Inadmissible 
by reason of the rule laid down in 
! Russell V. Russell, No. 70a, Sc the 
declarations of IM. were admissible as 
evidence to prove matters of pedigree. 
— /?€ Maokay (1928), 28 S. R. N. S. W. 
404 ; 46 N. S. W. W, N. 100.— AUS. 
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Part II. — Mode of Determining Question of Legitimacy. 


StJB-8BCT. 1 (p. 369.) 

Legitimacy Declaration Act, 1858, is now re- 
placed, except as to sect. 3, by S. 0. J. (Con- 
solidation) Act, 1925, 8. 188. 

111. For “ a person who has no interest in opposing 
a petition will not be cited,** read “ a person 
not cited, who lias no real interest in opposing 
a petition for a declaration of legitimacy, will 
not bo allowed to intervene.** 

Add. CiUUion : — 1 New Bep. 107, 378. 

121. Add. Annotation: — Apld. Rutter v. Rutter, 
[1921] P. 136. 

127. After this case add ; — 

^ — ScQ note to Sub'Seci. 1, supra. 

130a, Under Legitimacy Act, 1926 (c. 60) — 
Parties.] — Held ; in a suit, to which only a 
husband & wife were parties, the ct. was not 
competent to find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act. — B ednall v. Bednali. & 
SnivussAWA, [1927] P. 226 ; 96 L. J. P. 150 ; 
137 L. T. 032 ; 43 T. L, R. 509 ; 71 Sol. Jo. 
453 

Annoiafions : — Apld. Green v. Green, [1929] P. 101. Refd. 

Jones c. Jones (1929), 98 L. J. P. 74. 

130b. .] — The ct. has no jurisdiction 

to make an order for custody in divorce 
proceedings in the case of a child of the 
paitios who was born before their marriage 
& had not been declared legitimate in accord- 
ance with Legitimacy Act, 1926 (c. 00). 
Such an order for custody would imply a 
declaration of legitimacy, which cannot be 
made by the ct. in proceedings in which the 
child & other persons interested are not 
represented. — G reen v. Green, [1029] P. 
101 ; 98 L. J. P. 58 ; 140 L. T. 93 ; sub nom. 
G. V. G., 45 T. L. R. 7 ; 73 Sol. Jo. 1 11. 

Annotations: — FoUd. Jones v. Jones (1929), 98 L. J. P. 74. 

Refd. i2e Carroll, [1U31J 1 K. U, 317. 


ISOc. ,] — If a child is bom to a couple 

who afterwards marry, & is re-registered on 
the authority of the Registrar-General under 
the rules provided in pursuance of Legiti- 
macy Act, 1926 (c. 60), as legitimated, if 
the mother of the child subsequently secures 
a divorce, the ct. has no jurisdiction to grant 
her an order for the custody of the child, 
because such an order would imply a declara- 
tion of the legitimacy in proceedings in which 
the child & other parties interested are not 
parties. — Jones v. Jones (1929), 98 L. J. P. 
74 ; 140 L. T. 647 ; 45 T. L. R. 292 ; 73 
Sol. Jo. 192 ; 29 Cox, 0. 0. 33. 

130d. Petition on behalf of several persons — 

Procedure.] — A petition for legitimation can 
onlv be presented by the party to bo legiti- 
mated. Persons having a common interest 
must proceed by separate petitions, but leave 
may be obtained for them to be heard together 
with one set of aflidavits & one body of 
evidence. Interested parties must be brought 
before the ct. Notice of the proposed petition 
must be given to the A.-G. one month before 
filing . — He A. B.*s Petition (1927), 96 
L. J. P. 155 ; 138 L. T. 04 ; sub nom. Re 
Ciayton’s Petition, 43 T. L. R. 659 ; 71 
Sol. Jo. 543. 

1308. Hearing — Whether In camerA.] — A 

petition filed under the above Act for the 
legitimation of a person who was bom 
illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a bearing 
in eamerd. — Green way v. A.-G. (1927), 44 
T. L. n. 124 ; 71 Sol. Jo. 882 ; sub nom. He 
A. B.’s Petition, 97 L. J. P. 104 ; sub nom. Rc 
C. D.*s Petition, 138 L. T. 208. 

Annotation : — Refd. Re Lowo, Stowart r. Lowe, [1929] 2 Ch. 

210 . 


Part III. — Legitimation by Subsequent Marriage. 


1 32 Add. AnnoUUions: — Consd. Re Askew, Marjori- 
banks i’. Askew, [1930] 2 Ch. 259. Refd. 
Boldrini v. Boldrini & Maiiini, [1932] P. 9. 

134. Add. Annotation : — Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

136. A dd. Annotation : — Consd. Re .Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

141a. Germany.] — Re Askew* 

Marjoribanks V. Askew, No. 152a, post. 

142a. Under Legitimacy Act, 1926 (c. 60) — Parent 
married to third party when petitioner born — 
Petitioner with foreign domicUe.] — Though 
the Legitimacy Act, 1926 (c. 60), does not 
in general permit the legitimation of a person 
bom before the marriage of his parents if 
either parent was married to a third person 
when the illegitimate person was born, this 
restriction does not apply when the person 


seeking to be declared legitimate is domiciled 
abroad, & when by the law of the domicile 
he would be legitimated per subsequens 
matrimoniurn. In this case the infant 
petitioner & his father, a British subject, were 
domiciled in Germany, When the petitioner 
was born there was a subsisting marriage 
between his father & a woman not the 
petitioner*s mother. The father was divorced 
in Germany, & married the mother of his 
son. By German law petitioner was thereby 
legitimated : — Held : under the joint opera- 
tion of liCgitimacy Act, 1926 (c. 60), as. 2, 8, 
the infant petitioner was entitle to a 
declaration of legitimacy. — Coluns v. A.-G. 
(1931), 145 L. T. 551 ; 47 T. L. R. 484 ; 75 
Sol. Jo. 616. 

, Marriage subsequently declared 

void for incapacity. p-A man went through a 


PART 11. SECT. 2, SUB-SECT. 1. 

ti. Jurisdiction of court,] — field: 
Legitimacy Declaration Act, 1858 
(Imp.), givcf* the ct. juriHdiction to 
make a declaration of legitimacy upon 
a direct application for that puniose.— 
Re G.. 11922J 1 W. W. B. 978; 63 


D. L. R. 365 ; 17 Alto. L. It 473.— 
CAN, 

PART III. SECT. 1. 

»k. S^seauenl rnarriaat of paretUs in 
England— Ohiid acquiring domicil in 
Ontono-— ^ario LetHtimaHcn Act, 1921 
(c. 63).] — W. was bom out of wc^ock 
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in England ; his parents subsoQuently 
married in England ; & W, went to 
Ontario when twenty-four years of 
age, acquired a donUoli In Ontario : — 
Held: W. was h^tlmatc . — Re W., 
[10251 2 D. L. H. 1177 ; 66 O. L. R. 
011.-43AN. 
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form of marriage with a woman in 1909. 
Another woman, then unmarried, bore 
a child in Apr. 1929. The man was granted 
in May, 1929, a decree of nullity of the 1909 
union on the ground of the woman*s inca- 
pacity. He married the mother of his child 
m Nov. 1929, after the decree of nullity had 
been m^e absolute. On a petition for a 
declaration of legitimacy on behalf of the 
child it was held that, as the retrospective 
effect of the decree of nullity was to declare 
that there had been no marriage in 1909 at 
all, the man was in fact free to marry when 
the child was bom in Apr. 1929, & the child 
was entitled under the Legitimacy Act, 1926, 
to the declaration sought. — Newbould v. 
A.-G., [1931] P. 76 ; 100 L. J. P. 64 ; 144 
L. T. 728 ; 47 T. L. R. 297 ; 76 Sol. Jo. 
174. 

1420. Court must be satisfied as to parentage.] 

— Where a petition for a declaration of legiti- 
macy under Legitimacy Act, 1926 (c. 60), 
was presented on behalf of a young woman 
of unsound mind who was entitle to an 
estate of some £11,000, the ct. was not 
satisfied with the proof of parentage adduced, 

dismissed the petition. — S. (otherwise U.) 
V. A.-G. (1931), 146 L. T. 144 ; 48 T. L. R. 66. 

-•] — Qu, : 

child, bom in Scotland, of parents domiciled 
there, who at the time of his birth were not 
married, but who afterwards intermarried 
in Scotland, neither having in the meantime 
married any other person, can take as heir 
lands of his father in England. 

It is said that the lex loci ret aiice must 
govern the succession to real estate. Un- 
doubtedly it must (Lord Brougham, C.). — 
Doe d. Birtwhistle v. Vardill (1835), 2 
a, & Fin. 671 ; 9 Bli. (N. S.) 32 ; 6 E. R. 
1270. 

152a. On exercise of power of appointment.] — For 

the purpose of the exercise of a power of 
appointment a child which is legitimate by 
the lex domicilii will be treated as legitimate 
by the English Cts. 

Under an English man*iage settlement of 
1893, funds were settled on trust for J,, the 
husband, who was the settlor, his wife F., 
&; the issue of the marriage, but in the event 
of a future marriage the husband had power 


to appoint part of the funds to the children 
of that marriage. There were issue of the 
first marriage, two children. About 1909 
J. separated from F., who lived in Switzer- 
land with her two children imtil her death 
in 1918. J. had acquired a German domicil 
before 1911, & his first marriage was dissolved 
in Jime, 1911, by a ct. in Germany having 
jurisdiction, the decree nisi being made 
absolute on Jifiy 27, 1911. On Apr. 20, 1912, 
J. married his second wife A., with whom 
he had cohabited since 1909. M., their 

acknowledged daughter, had been born on 
Jan. 30, 1911, at Zurich, & by German law 
the marriage gave her the status of legitimacy. 
By deed poll, dated June 13, 1913, J. pur- 
ported to revoke the trusts relating to a 
portion of the trust funds under the marriage 
settlement of 1893, & appointed the income 
of that portion after his death to A., & after 
her death he appointed the capital to M. 
J. died in 1929 : — Held : (1) the lex domicilii^ 
that is German law, was applicable ; (2) the 
lex domicilii^ in its widest sense being 
reco^ised by the English Cts., M. was a 
legitimate child of J. ; & (3) J. had validly 
exercised the power of appointment in favour 
of M. — Re Askew, Marjoribanks v. Askew, 
[1930] 2 Ch. 259 ; 99 L. J. Ch. 466 ; 143 
L. T. 616 ; 46 T. L. R. 639. 

152b. Under Legitimacy Act, 1926 (c. 60) — Death 
after marriage of parents — Before operative 
date of Act — Rights of issue.] — M. had two 
illegitimate children, a son & a daughter, by 
L., whom she subsequently married in 1905. 
Hie son died in 1019 leaving issue. L. died 
in 1919. M. died in 1928 intestate : — Held : 
the son having died before above Act came 
into force, his issue took no share of M.’s 
estate. — Re Lowk, Stewart v. Lowe, [1929] 
2 Ch. 210 ; 98 L. J. Ch. 440 ; 141 L. T. 428 ; 
45 T. L. R. 484. 

Sect. 3.— UNDER LEGITIMACY ACT, 1926 (c. 60). 
Mode of determining legitimacy.] — See 

Nos. 130a~-130e, ante. 

Effect of Act — On rights of succession to 
intestate .] — See No. 152b, arde. 

Conditions of legitimation .] — See Nos. 142a, 
142b, 142c, ante. 


Part IV. — Legal Position of Bastard 


157. Add, Annoiaiion : — Consd. Re Phillips, Re 
Howard, Charter v. Ferguson; [191 9 J 1 Ch. 
128 

161. Add, Annotations: — Retd. Re Askew, Marjori- 
banks V, Askew, [1930] 2 Ch. 259 ; Boldrini 
V, Boldrini & Meu'tini, [1932] P. 9. 

162. Add, Annoiatio^i : — Refd. Re Askew, Marjori- 
banks V. Askew, [1930] 2 Ch. 259. 

166. Add, Annotations : — Refd. Papadopoulos v, 
Papapopoulos, [1930] P. 65 ; Re Ross, Ross 
V. Waterfield, [1930] 1 Ch. 377. 


After this case add : — 

Right to succeed to mother on intestacy.] — 

See Legitimacy Act, 1926 (c. 60), s. 9. 

170. After this case add ; — 

Right of mother to succeed on intestacy.] — 
See Legitimacy Act, 1926 (c. 60), s. 9. 

178. Add, Annotation: — Consd. Be Hyde, Smith 
V. Jack, [1932] 1 Ch. 95. 

179. Add, Annoiaiion : — ^Refd. Be Hyde, Smith v. 
Jack, [1932] 1 Oh. 96. 


PART IV. SECT. 1. PART IV. SECT. 2. SUB-SECT. 2. — tised per subscQuens mairimonium ,] — 

164 1. NuUiusAU'M — Extent of rule.] A. (o). ^ W., [1925 J 2 D. L. K. 1177 ; 56 

afield : does not prevail in a ot. of en. 167 iii. Rig}U of Crown io escheat L. R. 611. — CAN. 

CoxNOB, [1919] 1 1. R. 361, — IR. not affected — AUtwuQh intestate legUima' 
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Part V. — Rights and Liabilities towards the Bastard 


199. Add. Annotation : — ^Refd. Be CairoU, 

1 K. B. 317. 

200. Add, Annotcdion : — ^Refd. Be Carroll, [1931] 
1 K. B. 317. 

204. Add, Annotation : — ^Hefd. Be Carroll, [1931] 
1 K. B. 317. 

204a. S, P, Ex p, Emerson (1895), 11 T. JL. R. 
218, D. C. 

206. Add, Annotation: — Consd. Green v. Green, 
[1929] P, 101. 

207. Add, Annotations : — Consd. Green v. Green, 
[1929] P. 101 ; Be Carroll, [1931] 1 K. B. 
317. 

208. Add, Annotation : — Refd. Be Can’oll, [1931] 
1 K. B. 317. 

210a. S, P. R. V. Claydon (1859), 34 L. T. O. S 
46. 

211. Add. Annotation: — Refd. Be Carroll, [1931] 

1 K. B. 317. 

214. Add, Annotation: — Refd. Be Carroll, [1931] 

1 K. B. 317. 

216. Add. Annotation: — Refd. Re Carroll, [1931] 

1 K. B. 317. 

225. Add, Annotations : — Consd. Re Carroll, [1931] , 

1 K, B. 317. Refd. Green r. Green, [1929] , 
P. 101. j 

226. Add, Annotations : — FoUd. Rc Carroll, [193 IJ i 

1 K. B. 317. Refd. Green v. Green, [1920] j 
P. 101. ' 

226a. .] — In determining the question 

of the custody of an illegitimate child, too 


Young to have any views of its own, where 
the character of the mother is not attacked, 
it is the duty of the ct. to give effect to the 
wishes of the mother with regard to the 
religion & education of her chUd, because, 
according to the whole tenor of the autho* 
rities, u^ess the character of the mother is 
such that her wishes with regard to those 
matters may be disregarded^ the mother has 
a legal right to require that her child shall 
be brought up in her religion in which the 
child has been baptised. So far as religious 
education is concerned, the authorities 
require the ct. to give the gravest con- 
sideration to the wishes of the parents ; in 
the case of an illegitimate child, of the mother. 
—Pe Carroll (J. M.), [1931] 1 K. B. 317 ; 
100 L. J. K. B. 113 ; 144 L. T. 383 ; 95 
J. P. 25 ; 47 T. L. R. 125 ; 76 Sol. Jo. 98 ; 
29 L. G. R. 162, 0. A. 

227. Add. Annotation : — ^Refd. Re Carroll, [1931] 
1 K. B. 317. 

228. Add, Annotation : — Refd. Re CaiToll, [1931] 
1 K. B. 317. 

241a. Permanent maintenance.] — (1) A 

judgment recognising the right of an ille- 
gitimate child to perpetual maintenance 
against the putative father & his estate, is 
contrary to public policy. 

(2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 
— Re Macartney, Macearlane v. Macart- 
ney, [1921] 1 Ch. 522; 90 L. J. Ch. 314 ; 
124 L. T. 068 ; 65 Sol. Jo. 435. 


Part VI. — Affiliation Proceedings and Kindred Proceedings 

under Colonial Statutes. 


259. Add, Annotation : — Distd. Boyce v, Cox, 
[1922] 1 K. B, 149. 

262. Add, Annotation : — Distd. Boyce v, Cox, 
[1922] I K. B. 149. 


262a. Under separation order.] — An 

unmarried woman was delivered of a child. 
The putative father made payments for its 
maintenance within twelve months. Subse- 


PART V. SECT. 1. 

198 i. FcUher*s right to custody — 
Father maintaining child.] — Held ; 1 &: 
2 Vicl. c. 6U, 8. 53, impoHCd an 
obligation on tho father to bupport 
niainiaiu an infant son, 

which oiiU^ation the father was willing 
to fnllil, it had faiftlhHi until proveuted 
by tb« mother, & the father won primA 
facie ontiMoil to the ouatudy of tho child. 
--Re Oavauas, [1922 j 1 1. R. J 18.— IR. 

205 via. .J— 

Walter r. Culrbrtson, il921} 8. C. 
490 ; 58 8c. L. K. 401. —SCOT. 

205 ixa. 

Hell : a parent should not be deprived 
of the cuHtody of an infant unless It 
shown that the parent hae abandoned 
or deserted it, or that bis oouduct has 
been Huch iiy to disentitle hira to Its 
custody, or that ho has allowed it to 
he brought up by another person at 
that perriOu’H expeiiric . — Re P., [19221 
1 W W. R. 853 ; 0.3 1). L. R. 430 ; 17 
Alta. h. R. 493.— CAN. 

si. Neglected child"— Who is.]— 
An Illegitimate child whoso mother is 
unable to maintain it is a neglect.6d 
child ** within Children’s ProtocUon Act 


(Ontario), although oared & provided 
for by a third party . — He S. (1919), 45 
0. L. R. 46.— CAN. 

im. Equal Guardianship of Infants 
Act, H. S. B, a., 1924 (c. 101)— A'of 
applicable to illegUiinate child]. — Re 
S., Re Equal Guabduksiup op 
iNPAXTS Act, (19271 2 D, L. R. 91 ; 
(19271 I W. W, R. 441 ; 38 B. C. H. 
285.— CAN. 


PART V. SECT. 3. 

227 il. .] — In the cose 

of the father of a legitimate child, if he 
has not waived or forfeited hl« right 
by conduct, the ot. wUl allow his widhoB 
on religion to control the faith of tho 
child, oven after his death, but, in the 
case of the mother of an iilegibimate 
chUd, will only do so so long as sbo is 
living, & tho obligation to support tho 
child remains, where spocial facts 
nullify or negative the application of 
any rule of law or practice compeUiug 
the ct. to yield to the wishes of a parent 
an to the religion of a child, the ct. Is 
bound solely to pay regard to the 
welf«»r© of the chiid . — Ue CJoNNOE, 
(19191 1 I. n. 361.— IR, 
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PAHT V.SECT. 4. 

p i. Child bom he/ore 

Children of Unmarried Parents Act, 
1921 (Ont.) (c. 54).J— WrW .* the father 
Is not liable to bo prosecuted. — R. v. 
O’Donnkll (1923), 39 Can. Grim. Cas. 
94.— CAN. 

sn. Munioipcdiiy — VhiUl over sir— 
ChUd Welfare Act.C.A., 1924 dt 1927.] 
— Cartieb Rural Muniuipalitv v. 
DiRBcrroB or Child WELf Aius, (1931 ] 
2 D. h, R. 845 ; 2 W. W. II. 7 ; 39 Man. 
L. R. 429.— CAN. 

to. IllegUimaie Children's Act, 1927 
—Ohfeci of Act — Proleaiion of child ,] — 
MoLellan t>. TUBNBB (1929), 1 M. P. 
R. 219.— CAN. 

PART VI. SECT. 1, SUB-SECT. 1, 

253 11. Under Children of 

Unmarried Parents Act, 1921, the 
father of an illegitimate child is liable 
for the maintenanoe k care of the 
mother before, at. & after the birth 
of the child, notwithstanding that the 
child Is still-born.— /te Kirkpatrick 
k MoRorouAK, (19271 3 X). L. E. 546 ; 
66 O. L. XL 496.— CAN. 

ip. Birth before passing of Children 
of unmarried Parenis Au^ 1923 (c. 60) 
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quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the, 
ground of bis cruelty. No provision was* 
made in the order for maintenance of the 
illegitimate child : — Meld : the mother was 
a “ single woman ’* within 1872 Act, s. 3, the 
effect of a separation order being to confer 
on her the status of a ferrie sole* — Boyce v. 
Cox, [1022] 1 K. B. 149 ; 91 L. J. K. B. 122 ; 
120 L. T. 254 ; 85 J. P. 279 ; 38 T. L. R. 
61 ; 60 Sol. Jo. 142 ; 20 L. O. R. 680 ; 27 
Cox, C. C. 139, D. C, 

283. Annotationa : — For “ R. v, Suffolk JJ. (1884), 
12 J. P. 420 read R. v. Suffolk JJ. (1848), 
12 J. P. 420.” 

Add* Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

264, Add, Annoiaiion : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

267. Add. Ciiaiion :-~20 Cox, C. C. 129. 

274. After this case add : — 

Marriage of person under sixteen.] 

— See Age of Marriage Act, 1929 (c. 30), s. 2. 

274a. After death of father.] — Be MACAi^TNEY, 

Macfarlane V, Macartney, No. 24 1 a, ante. 

278a. .] — (1) A woman who was with 

cliild went to stay at the house of her sister, 
who lived in a diftei'ent petty sessional 
division from that in which the woman 
usually resided. The woman went home to 
be confined, & fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Eight days 
after the commencement of this visit the 


woman applied to a justice of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child : — Meld : the woman 
resided in that petty sessional division within 
1872 Act, s* 3, so as to give the justices of 
that petty s^ional division juri^iction to 
make an affiliation order againj^ the putative 
father, that sect, did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction to enter into any inquiry as 
to the validity of the original order.— R. v, 
Lancashire JJ., Exp . Tyber, [1925] 1 K. B. 
200 ; 94 L. J. K. B. 331 ; 132 L. T. 382 ; 89 
J. P. 17 ; 41 T. L. R. 103 ; C9 Sol. Jo. 194 ; 
23 L. G. R. 32 ; 27 Cox, C. C. 711, D. C. 

280. Add. Annotation : — Refd. R. v. Lancashire 
JJ., Exp . Tyrer (1924), 88 J. P. Jo. 701. 

285. Add. Annotation : — Refd. KenneV v. Kenney 
(1925), 133 L. T. 400. 

I 290. After this case add : — 

.] — See, now, Bastardy Act, 1923 

(c. 23), s. 1. 

293. Add, Annotation : — Apld. Williams i*. 
Letheren, [1919] 2 K. B. 202. 


— The above Act appUc8, where 
itu ooudltioufl are complied with, to a 
child bom before the Act wan ])asscd or 
came into operation. — Anderton v. 
Seroka, (1P25} 2 1). L. K. 48S ; [19251 
1 W. W. R. 1019 ; 21 AUa. L. R. 100 ; 
aJTg. [19251 1 W. W. P. 64.3.— CAN. 


sq. Dirlh before of Child 

Welfare Act, 1 927. The liability which 
sect. 146 of Cliild Welfare Act, 1927, 
c. 60, imposes on the father of an 
illeerltimato child to contribute to ita 
luaintcuanco extends to the main- 
tonanoe of a cliild born before the Act 
came into force. — Karst v. Berlinskt, 
[19303 2 W. W. K. 417 : 4 D. L. R. 
884 ; 24 S. L. R. 634.— CAN, 


sr. Uirth ovltride Alberta — Children 
of Unmarried ParentF Avi, 1923 (c. 60) 
(Alta.) applicable .] — Mcnro v. Lkkd- 
HAM. (19251 2 D. L. n. G04 : (192.51 I 
W. W. R.l 113 ; 21 Alto. L. R. 76.— CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 


6t. Applicailnn for preliminary ct- 
penses — f^nof of pregnancy — muffin 
ciencp.l— On the hearinir of an applica- 
tion for preliminary exponsos under 
Child Welfare Act, 1923, the only 
evidence to prove that the woman was 
quick with child was a medical 
certificate which was in the following 
terms : ** I have this day examined 

W. & find that she is pregnant. 1 
estimato the period of gestation us 
about 44 to 5 months " : — Held .• this 
did not amount to proof that she was 
quick with child as required by Child 
Welfare Act, 1023. s. 70, & the magis- 
trate had no jurisdiction to make 
an order. — Ex p. Fahey (1929), 29 
S. R. N. S, W. 3^ ; 46 N. S. W. W. N. 
135.— AUS. 


8v. Mother must be unmarried .) — 
The mother of an filogitlmate child has 
the right to apply under Child Welfaw^ 
Act. 1924, for a summons or wantmt 
against the alleged father only If she 


J.S. 


is immarried. Under the law of 
England as It stood on July 15, 1870, 
a husband is responsible for the 
inaintciianoo of all the children of bis 
wife born before her marriage to him, 
whether they were legitimate or 
Ulogitimaic ; and that scmblc is the law 
of Manitoba, — L ang v. Davis, [19301 
1 W. W. K. 1 ; 2 D. L. R. 571.— CAN. 

Bb. Widow.) — Hawkish v. 

Repa, [1932] 3 W. W. R. 427.— CAN. 

PART VI. SECT. 2. 

sw. Who may lay complaint — Chih 
dren nj X^nmarried Parents Act, 1923 
(c. 50) (^fhi.).J— Tho deputy A.-G. of 
Alberta may authorise another person 
to oct for the Superintendent of Neg- 
lected & Dependent Children in laying 
a comjdaint under the above Act. 
Such authorisation may ho sufiiriently 
given by telegram. — ^IH unro v. Lkei>- 
ham. [1925) 2 D. L. R. 604; [192.51 
1 W. W. R. 1113; 21 AlU. L. R. 
75.— CAN. 

a !. .] — W^hcro the affi- 

davit filed by the mother stated that 
deft, was the father of the child, not 
" really the father ** as requii-cd by 
Children of Unmarried Parents Act. 
s. 26 : — Held : the omisrion of the 
word “ really ” was fatal, &: the action 
should be dismissed. — Lancaster v, 
Vaughan (No. 2) (1924), 33 B. O. R. 
440.— CAN, 

sx. High I to apply for maintenance — 
NoixirUhstandinq agreanu'ut between 
mother <£* fawer .) — Held : such an 
ugreomont does not bar another 
person’s right of action under Child 
Welfare Act. 1927. — Karst v. Ber- 
LINSIU, [1930] 2 W. W. R. 417; 4 
D. L. R. 884 ; 24 S. L. R. 534.~‘CAN. 

PART VI. SECT. S, SUB-SECT. 1. 

290 i. Amendment of summons — 
Where ftao possible fathers.] — Whore an 
information was laid under soot. 112 
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ot ChUd Welfare Act, 1927, & the 
magistrate after hearing the evidence, 
instead of discharging the alleged 
putative father or making an order of 
filiation, complied with the request of 
couDBel for complainant to “ amend 
the information so as to bring it within 
sect, 1 35 of the Act, relating to informa- 
tions against possible fathers, & 
adjourned the hearing : — Held : what 
purported to bo an amendment was 
reaUv the taking of a now information 
& the alleged putative father was 
Uicrcupon entitled to an order dis- 
charging him as putative father. — 
W’ESTPALL V. Bonner, [1931] 1 W. W. 
R. 124 ; 2 D. L. R. 779 : 25 S. L. R. 
182; revsg., [1930] W. W. R. 525 ; 4 
D. L. R. 584 ; 24 S. L. R. 583.— CAN. 

PART VI. SECT. 4. 

c i. Before wfwni — Judge of any 
county or district court in Ontario .] — 
Held : to be the eiToct of CUiildron of 
Unmarried Parents Act, 1921, & 

Children of Unmarried Parents Act, 
R. S. O., 1927, as amended by 19 
Goo. V., c. 23, s. 10. — Re Grawbaroer 
8c Moyer, [1930] 4 D. L. R. 651 ; 65 
O. L. R. 491 ; affg.. [19,30] 1 D. L. R. 
856 ; 64 O. L. R. 630.— CAN. 

g (p. 394) i. Children of Un- 

warned Parents Act. 1927, s. 21 — 
Whether retrospective.] — A proceeding 
to obtain an affiliation order against A. 
as the father of an illegitimate child 
homo by W. on Oct. 13, 1925, was 
commenced under the provisions of 
Children of Unmarried Parents Act, 
1921, 8: continued after Children of 
Unmaniod Parents Act, 1927, came 
into force upon receiving the royal 
assent on Apr, 6, 1 927. Some evidence 
was taken In Juno, 1927, & on June 29 
an order was pronounced by a county 
ct. judge declaring A. to be the father 
of the child : — Held : above sect, 
which was dififeront In terms from 
sect, 25 of the earlier statute, was 

8 
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306a. S. P. Dblombbb v. Fouquault (1909), 44 
L. Jo. 263. 

318. Add. Annotation : — Reid. Thomas v. Jones, 
[1920] 2 K. B. 399. 

321. Add. Annotation : — Reid. Thomas v. Jones, j 
[1920] 2 K. B. 399. 

322. Add. Annotation : — Generally ^ Retd. Thomas 
V. Jones, [1921] 1 K. B. 22. 

323. Add. Annotation : — Consd. Thomas v. Jones, 
[1921] 1 K. B. 22. 

325a. .] — Applt. was charged on 

complaint preferred by resp. with being the 
father of a bastard child of resp. Applt. was 
a farmer & a bachelor. Keep, was house- 
keeper. On the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. He also sent for the 
doctor. After the birth he allowed her & the 
child to i-emain for five weeks & two days, 
until June 17, in his house. There was no 
evidence whether she was sufficiently re- 
covered to have left at an earlier date. 


Applt. admitted that during those five weeks 
ds two days he never asked resp. who was the 
father of her child. Besp. in her evidence 
said that during that time, though she did 
not fix the date except that it was before 
June 10, she asked applt. what he was going 
to do about the child, dc he said that there 
was nothing for him to do but to pay. After 
resp. had left his house she wrote him a 
letter charging him with being the father of 
the child, dc asking him if he meant to pay 
for its maintenance. To that letter he made 
no reply : — Held : the above facts did not 
attord any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required by 1872 Act, s. 4. — Thomas v. 
Jones, [1921] 1 K. B. 22; 90 L. J. K. B. 
49 ; 124 L. T. 170 ; 85 J. P. 88 ; 36 T. L. R. 
872, 0. A. 

330. After this case add : — 

,] — now. Poor Law Act, 

1927 (c. 14) ; Bastardy (Witness Process) 
Act, 1929 (c. 38). 

384. Add. Annotation : — Reid. Kenney v. Kenney 
(192.5), 133 L. T. 400. 


applicable to the proceediugr though 
mot ill force when it was oommoneed. 
Above sect, providing that no order 
of affiliation shall be made. upon the 
evldeni^^ of the mother of the child 
unless her evidence Is corroborated 
by some other material evidence. Is 
an enactinc'nt governing procedure 
only. Sr had effect from the time of 
its coming into force with respect to 
any order made thereafter, & whether 
or not the proceeding was commenced 
before or after the enactment came 
into force, — y?c Wicks & Armstkono, 
111128) 2 I). L. U. 210 ; 49 Can. Cdm. 
Cas. 281 ; Cl O, h. K. 6CT,— CAN. 

317 xii. Add ** re.vsd. stW nom. 11 tb- 
LKY V. Whipp, 22 C. L. R. 381.*’ 

317xiia. .] — An 

isolated instance of familiarity in the 
prosenco of a third person & a state- 
ment by the putative father when 
taxed with the paternity of the child 
that other men besides him could be 
the father of it, do not amount to 
oorroboration under Infant Life Pro- 
tection Act, 1907, 8. 19, of the evidence 
of complainant that deft, was the 
father of her child. — Froj^t v. Allen 
(1019), If* Tas. Jj. R. 12.— AUS. 

817 zxxiij a. In 

an action by P. against L, for lying-in 
& medical expenses aliment for her 
Ulogltiinate child, L. denied on oath 
F* ’a allegation of seduction : — Held : 
the corroborafive evidence in regard 
to seduction required must be evidence 
rUiumie which was Inconsistent with 
deft. '8 Innocence.— Du PLESaiS v. 
Levy (1925), 4G N. L. R. 249 —S. AF. 

317 xxxiii b. J—A 

denial of a conversation testiflod to 
by independent evidence : — FJeld : an 
imi>Ued admission which vested the 
evidence with a quality it did not 
prcvi(»uisly possess, & coiTOb<iratlon of 
the mother’s evidence In a material 

E uilicular.- -PirrMAK a. BVRNE, [19261 
, A. 8. R. 207.— AUS. 

317 xxxiii c. ,] — 

Evidene.© of a false denial by deft, is 
not corroboration, where such denial 
is net of facts cistablishing, or con- 
nected with. opi»ortanltlcs for inter- 
course at the critical time. & there is 
no evidence of opportunity, on the 
occasions referred to, which can cause 
the denial to give any particular colour 
to facts which have no su^estivo 
fifgnlffoance. — Morrison v. Taylor, 
(19271 V. L. R. C2 ; (19271 Argus L. R. 
30.— AUS. 

317 xxxiii d. Tho re- 

quirement of corroboration in a 
bastardy case does uot import the 


necessity for independent testimony 
which establishes the fact of Intercourse 
at a time when the child might have 
been conceived. Proof of a guilty 
affection extending over or Into the 
actual period may justify the inference 
of intercoume wilJiout any dellnlte 
proof of opportiiuity during that 
periCKl. It is aesirable, it not essential, 
that the corroboration of the mother’H 
ovidencjc should extend to cover the 
date of birth of tho child. — Stand- 
FiKLl> V. Bvunb (1929), S. A. S. R. 
352.— AUS. 


817 xxxiii e. .I--U. 

r, Moore (1927), 38 B. C. H. 42.').— CAN. 

317 xxxiU f. .]- 

DULLETTE (Sask.), [1928] 3 
W. W. R. 687.— CAN. 

317 xxxviii a. .) 

— On a complaint that deft, had left 
his illegitimate child without adequate 
means of support, evidence was ^von 
by the complainant that deft, was the 
father of the child. Letters which 
pllf. swore shekad rocclvod from deft., 
& which pointed to sexmU intercourse 
at a relevant period, were admitted 
without objection. In on© of the je 
letters reference was made to the 
enclosure of £2. In another the 
writer acknowledged the receipt of 
letters from the complainant. Deft.'s 
solr, tendered letters written by the 
complainant to deft, in one of which 
reference was made to tho receipt 
of money from deft. Complainant's 
solr. also rendered a letter written to 
him by deft.'s soJr., in which it was 
admitted, though paternity was denied, 
that deft, had contributed towards 
the support of a prior Illegitimate 
child of which the complainant was 
also tho mother : — F/eld : there was 
sufficient corroboration of tho mother’s 
oath that deft, was the father of her 
child. — Callan V, Harty, Ex p, 
HarTY (1928), 22 Q. J. P. 78.— AUS. 


817 xlva. .)— 

Where relianoo Is placed upon oppor- 
tunity of intercourse, that evidence 
must bo supplemented by evidence of 
cJrcnmstances which lead to the in- 
foronoo that it was probable that ad- 
vantage would be taken of the oppor- 
tunity. — Ridley v. Whipp (1916), 22 
0. L. R. 381.— AUS. 

317 xlv b. ,1— 

On the hearing of a complaint under 
llh^gltlmat© Children's Act, R.S.M., 
1913 (c. ,92). the oorroboration of the 
mother's evidence required to support 
a flliatioo order may be suppliexl, not 
by mere proof of opportunity of Int-cr- 
course, bat by such proof coupli^ with 
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the fact that deft, deuie^ circumstances 
with respect to it wlilch are otherwise 
proved & innocent in themselves & 
thereby gives to the proved oppor- 
tunity a (lifforont complexion from 
what it would have borne had such 
false statements not been made. — 
Bartley v. Gaix, (1925) 3 D. L. R. 
585 ; [19261 2 W. W. R. 069 ; 35 

Man. L. R. 200.— CAN. 

817 xlv c. No 

proof of receipt of htlers .] — Sievk- 
wriuht tj. KRO.vEvrrr, 11932] 1 

W. W. R. 837 ; 2 D. L. K. 809.— CAN, 

317 xlvd. Failure 

of defendant to call evidence, or (five 
evidence himself,] — Held: deft.'s con- 
duct did not afford corroboration of 
pitf.’fl case.— Faddeb v. M'Neisii, 
1192,31 S. O. 443.— SCOT. 

317. xlv e, “ — 

conduct prior to possible time of con- 
ception,] — In affiliation coses evidence 
la admissible of misconduct by deft, 
with the pemon on whoso behalf tho 
order is sought previous to tho period 
when the conception must hove 
occurred. — Munro v. Khausb, [19311 
2 W. W. R. 685 ; 4 D. L. R. 120 ; 56 
('an. C, O. 311; 25 Alta. L, R. 486.-- 
CAN. 

317 xlix a. — In 

an action t»f affiliation it was proved 
that juu’suer bail sexual intorcouTHe 
with the defender betw’een Doc. 7 
& Dec. 14, & that she had previously, 
between Nov. 7 & Nov. 20, had sexual 
lutcreourse with another man. She 
monhlruatod normally fi’om I»oc. 1 to 
Dec. 6. The child was bom on 
Sept. 4, a date consistent with tho 
pamuity of either man. The medical 
evidence ©stabllsbod that menstrua- 
tion after conception was very un- 
common, but not Impossible HeW ; 
the pursuer had sufficiently instructed 
that defender was the father of her 
child.— SINCI.A1B V. Rankin, [1921] 
a. O, 933 ; 58 j8o. h. R. 624.— SOOT. 

817 xlix b. Mere 

promiscuity of sexual intercourse with- 
out evidence that such intercourse 
takes place as a means of gain does not 
justify a finding that a woman is a 
common prostitute. — N xcrollb ©.Pad- 
dle, [1927] S. A. S. R. 595.— AUS. 

PART VI. SBCT, 5. 

g I, No evidence of means ft 

expenses.h-Axx order made under 
Children of Unmarried Parents Act, 
1923 (c. 50) (Alta.)* fixing amounts to 
iH) paid by the putative father set 
aside, where It was made without 
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85aa. 


CUcUion : — 2 L. M. & P. 130. 

.] — ^An order of bastardy stated 


to be made upon the oath of the wife, as 
otherwise, is good ; for it will be presumed 
that the non-access of the husband was 
proved by competent witnesses on oath other 
than the wife ; or if proved by her also, that 
the judgment of the justices was founded on 
the other proof. — R. v. Litfpe (1807), 8 East, 
193; 103E. R. 310. 

Annotaiions : — ^Refd. R. v. Kea (1809), 11 East, 132 ; R. 
Hartlngton (1810). 4 M. & S. 65U ; Head v. Head (1823), 
1 Slin, & St. 150 ; R. v. Sourton (1836), 2 Har. & W. 209 *. 
Morris v. Davies (1836-7), 5 Cl. lie Iln. 163 ; R. v. King’s 
Lynn Recorder (1846), 3 Dow. 8c L. 725 ; R. v. Shipper- 
bottom (1847), 10 Q. B. 614; Ormerod v, Chadwick 
(1847). 16 M. & W. 367 ; R. v. ColUngwood (1848), 12 

Q. B. 681 ; R. v. Grafton (1848), 3 New Mag. Cas. 2 ; 

R, V. Pilkington (1853), 2 E. k B. 546 ; Legge v. Edmonds 
(1856), 25 L. J. Ch. 125 ; Ex p. Baker (1857), 7 E. & B. 
697 ; Yates r. ClilppJndale (1862), 11 O. B. N, 8. 512; 
Turnock t?. Turnock & Turnook (1867), 36 L. J. P. & M. 
85 ; Re Parson’s Trust (1868), 18 L. T. 704 ; R. v. Suffolk 
Justices (1848). 12 J. P. 426 ; Jones v. Davies, flOOl] 1 
K. B. 118 ; Webb v. Murrol (1904), 68 J. P, 104 ; Brown 
V. Leech (1924), 94 L. J. K. B. 48 ; Russell v. Russell, 
[19241 A. C. 687. 

366a, Variation of order — Adjudication of paternity 
— ‘‘Fresh evidence.”] — On the application 
of resp., justices made an order adjudging 
that applt, was the father of her illegitimate 
child, & ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 1914 (c. 58), 8. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order which 
adjudged the paternity: — Held: (1) the 
justices were right; (2) (AvouY & Shear- 
man, JJ.) there being nothing to show that 
the evidence tendered was of fact» which had 
occurred .since the original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not “ fresh 
evidence within sect. 30 (3). — Colchester 
V. Peck, [1920] 2 K. B. 360; 95 L. J. K. B. 
1038; 135 h. T. 32; 90 J. P. 130; 42 
T. L. R. 535 ; 28 Cox, 0. C. 225, D. C. 

Annotation : — As to (1) FoUd. R. v. Copostake, Ex p. Wilkin- 
son (1926), 90 J. P. 191. 

366b. 


-.] — (1) Criminal Justice Ad- 


ministration Act, 1914 (c. 38), 8. 80 (3), while 
empowering justices to deal generally vrith an 
existing bastardy order, does not enable them 
to revise that part of the order which con- 
sists of the adjudication of paternity. 

(2) “Fresh evidence” must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgment of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case. — R. v. Copestake, Ex p. 
Wilkinson, [1927] 1 K. B. 408 , 96 L. J. K. B. 
05 ; 136 L. T. 100 ; 90 J. P. 191 ; 24 L. G. R. 
662, 0. A, 

867. Add. Annotation: — Refd. Grocock v. Gro- 
cock, [1920] IK. B. 1. 

367a. Justices* discretion.] — Under 1872 

Act, B. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears duo under an affiliation 
order, but ho has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by law. — G rocock v. 
Grocock, [1920] 1 K. B. 1 ; 88 L. J. K. B. 
1068; 121 L. T. 466; 83 J. P. 185; 35 
T. L. R. 509 ; 63 Sol. Jo. 627 ; 17 L. G. R. 
623 ; 26 Cox, C. 0. 485, D. C. 

Annotation: — Reid. Colchester v. Peck. [1926] 2 K. B. 360. 

368. Add. AnnoiaHon : — Refd. llorsfield v. Brown, 
[1932] 1 K. B. 355. 

371. Add. Annotalum : — Consd. lloi'sfleld v. Brown, 

I [1932] 1 K. B. 355. 

i 372a. Application for warrant — Jurisdiction 

j of Justices to question validity of affiliation 
I order.] — R. v. Lancashire JJ., Ex p. Tyrbr, 

I No. 278a, ante. 

375. Add. Annotation : — Consd. Firman v. Royal, 

I [1925] 1 K. B. 681. 

I 379. Add. Amwlations : — As to (1) Apld. Grocock v. 
Grocock, [1920] 1 K. B. 1. Expld. Colchester 
V. Peck, [1926] 2 K. B. 366. 

384. Add. Ciialion : — sub nom. R. v. Smith, 55 
L. J. M. C. 147. 

395. Add. Annotation : — Refd. Marsland v. Tag- 
gart, [1928] 2 K. B. 447. 

398. After this case add : — 

,] — SeCy now^ Summary 

Jurisdiction Act, 1879 (c. 49), ss. 35, 47. 


evidence being adduced as to bis 
means, the exponsoa incurred by the 
mothor, or the respective abilltios of 
the parents to provide for the cliild. 
— Andrbton r. 8iimOKA, [1925] 2 
D. L. R. 912 ; [192j] 2 W, W. R. 433 ; 
21 Alta. L, H. 362.— CAN. 

g jj[, Variation of order ,] — Whore 

the mothor craved an Increase because 
of the cost of living duo to the war ; — 
Beld : tbo amount of inlying expenses 
be unaltered, bat decree granted for 
4s. Qd. per week, in name of aliment, 
permission being granted to doft. to 
apply to the ot. should a oban^ of 
circumstances arise. — Forbes v. Mat- 
TURW, [1919] S. 0. 242; 56 Sc. L. R. 
137.— 8COT. 

g iu. J — The true criterion In 

Scotland is, not the rank or financial 
position of the parties, but the support 
beyond want which must bo accorded 
to an Illegitimate child.— Fraser r. 
Campbell, [1927] S. O. 589.— SCOT. 

PART VI. SECT. 6. 

It. ImprUionment — Failure to pay 
aliment— Ojfifer by father to maintain 
child in^kia home.}— In an application 
under dvU Imprisonment (Scotland) 


Act, 1882, 8. 4, by the mother cf two 
Illegitimate daughters for warrant to 
Imprison the father, in respect of his 
failure to obtemper a charge proceed- 
ing upon a decree for payment of 
aliment until the children respectively 
attained fourteen years of age, the 
Sheriff, notwithstanding an offer by 
the father, a married man, to maintain 
the children, who were then over ten 
years of age, in his own homo, granted 
warrant of imprisonment. The father, 
having sought to susi>end the charge 
& warrant, the mother contended that 
his offer of malnteuanoe should not be 
entertained, in respect that, under 
the decree for aliment which was still 
current, his obligation could only be 
dlsobarged by money payments : — 
Held : (1) a father’s option at common 
law to maintain bis Ule^timate child 
in his home, If a boy alter the age of 
seven. if a girl after the 8kge of ten, 
wBkB not excluded by the fari that at 
the date of such an offer of maintenance 
a decree against him for aUmeut was 
still current ; (2) in view of the bond 
fide offer of maintenance here made, 
the oomplainer was not a person 
wilfully refufdng to pay aliment within 
(Hvll Imprisonmont (Scotland) Act, 

49 


1832, 8. 4. & charge & warrant sus- 
pended. — Macdonald v. Dbnoon, 
[1929] S. O. 172.— SCOT. 

sw, Effect.] — A filiation order 

under ChUd Welfare Act, C. A., 1924, 
c. 30, provided that, !n the event of 
the accused failing to give the bond or 
making the cash payment required 
of him by the order, he should be com- 
mitted to gaol for 12 months. On 
appealing from the order the accused, 
not wishing to go to gaol pending the 
hearing of the appeal, gave the bond 

S rovlded for by sect. 68 (6) of said Act. 

[Is appeal was dismissed ; &, none of 
the direotions of the filiation order 


having been complied with, his bonds- 
men delivered him into custody, 8e he 
was oommitted to gaol & served the 
prescribed term. An action was then 
brought by the mother on the bond 

f lven In respect to the appeal : — Held : 
he serving of the term of imprison- 
ment did not satisfy his obligations on 
the filiation order & pltf. was held 
entitled to ludgment ; but she could 
not recover more than the amoimt 
presently In default imder said order. — 
BOYAK V. JKobylanski, [1929] 1 
D. L. R. 867 ; 1 W. W. k 364 ; 38 
Man. L. R. 89.— CAN. 



4088 — 40Sb . English and Empibn 

403a. New evidence.] — Co^lainant in 

an affiliation summons was a marned woman 
who was not living apart from her husband 
at the material date, an order on the 
evidence & on his own admission was made 
against one M. After the time for appealing 
against this order had expiied, the rule in the 
present case was obtained on an affidavit by 
complainant’s husband tljat be had cohabited 
with complainant at the materied date & 
could have been the father of the child : — 
Ifeld : the question of access or non-access 
was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father ; the ct. would not, in 
support of a rule for a certiorari^ rehear a cose 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
sessions, to which, owing to lapse of time, an 
appeal could not be made. — R. v, Makeham, 
Exp* Marsh (1023), 07 Sol. Jo. 618. 

403b. Sufficiency of corroboration.] — 

On a bastardy summons justices, having 


Digest Sufflement. 

heard the evidence of the mother & such ot^ 
evidence as was produced by her other 
evidence tendered by the pereon alleged to 
be the father, made an order in these teiins : 
** On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 
complaint, it is adjudged that deft, is the 
putative father of the child ” : — Held : the 
question whether the evidence of the mother 
was corroborated in some ma^rial particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their Jurisdiction, & 
a writ of certiorari should not issue to quash 
their order. — R. v. Lincolnshire JJ., Ex p. 
Brett, [1926] 2 K. B. 192 ; 95 L. J. K. B. 
827 ; 136 L. T. 141; 90 J. P. 149; 28 
Cox, C. C, 178, 0. A. 


PART VI. SECT. 7, SUB-SECT. 2. 

400 ii. Irregularity or 

illegality in proceedings.} — lUe^itiinate 
Chadnjn’s Act. H.S.S. 1020(c.l56).6. 10. 
gives the ct. power at the instance of a 
putative father to rosoind or vary an 
order. He thus has a means of relief, & 
certiorari may in the discretion of the 
superior ct. be refused. — Dwykr v. 
Hulbrck. il»2,3] 1 \>. L, H. 597 ; .VJ 
Can, Grim. Cas. 102 : 16 Sash. L. It. 
13 ; [39223 3 W. \V. H. 391.— CAN. 

r i. Refusal to vary or 

rescind order,] — The magistrate has no 
discretion to refuse to hoar an applica- 
tion. but after bearing it he may refuse 
to rescind or vary fUs order. If the 
rnagMrate refuse-^ to hear the applica- 
tion. appet. is entitled to a prerogntivt 
writ of mandamus to compel him to do 
BO. — WUKATLEY tJ. HOWARD, [19231 3 
D. L. U. 288 : 2 W. W. It. 942.— CAl^ 

y 1. — — Notice of an appea* 

from an order of iiliation made under 
Child Welfare Act. C. A„ 1924, c. 30, 
was given within 10 days of the making 
& date of the formal order. The 
judge bad three days previously, & 
after the hearing, endoraed on the 
information an entry which Included 
the words, ** llcmanued until Friday,'* 

Filiation order granted.** At the 
adjourned sitting ho made another 
such entry which repeated Sc supple- 
mented the previous entry, & he then 
signed & dated tlie formal order. On 
the appeal, the county ct. judge held 
that said first entry constituted the 
order provided for in sect. 750 (6) of 
the Criminal Code, made applicable 
by sect. 70 of the Child Welfare Act, 
Sc sustained the preliminary objection 
that the notice of appeal had not been 
filed within 10 days “ after the con- 
viction or order.’* An application for 
mandamus was dismissed. On appeal 
therefrom : — Held : the appeal ahoulcl 
he allowed & a mandamus issuod as 
prayed for. — Danirlbon v, Thordar- 
SON. [19301 3 W. W. H. 104; [1931] 


1 H. L. B. 199 ; 39 Man. L. K. 182.— 
CAN. 

y ii. Onmndsfor atUnving appeal.] 

— On appeal to a county ct. judge 
from an order of filiation made against 
deft. In a bastardy case by a stipendiary 
magistrate, the Judge, after rehearing 
the case, disbelieved tlie evidence of the 
mother, who was oontradicted In im- 
portant particulaTR by indei>endent 
wltnesHoe, Sc oontradlct^ her evidence 
before the magistrate, as to the pater- 
nity of the child : — Hdd .* the appeal 
from the county ct. judge must bo 
dismissed. — M uluravb v. Clancey 
( 1925), 68 N. ft. R. 105.— CAN. 

y iii. At what place.) — In a com- 
plaint under CJblldreii of Unmarried 
Parents Act. R. S. B. C., 1924 (c. 34), 
8, 7 < I ), •* the cause *’ of the complaint 
within Summary Convictions Act, 
R, S. B. C., 1924 (c. 245), 8. 77, la the 
soductiou & not the birth of the child ; 
& an apiH)al from the dlMmissal of the 
complaint is properly taken to the 
county ct. nearest the place where the 
seduction occurred. — Ferguson v. 
Taylor (B. C.). [1926] 3 W. W. U. 
203 ; 46 Can. Crim. Cas. 149.— CAN. 

y Iv. Not Court of Appeal — 

From Juvenile Court judge under Child 
Welfare Act.] — Re Kwasnicki & 
Lamont, [1932] 2 W. W. B. 428 ; 3 
D. h. R. 270, --CAN. 

d i. Under Illcgiiimale Children*8 

Act. R. S. 8.. 1920 (c. 156).)— An order 
mode by a magistrate under e. 5 of tho 
above Act may be varied by him on 
the application of either of the parties 
under s. 9, Sc may be rosuindod or 
varied by him on the application of the 
putative father under s. 10 . — VVukat- 
LET V. Howard. [1023] 3 D. L. li. 288 ; 
2 W. W. R. 942.— CAN. 


8X. Compliance with order — Whether 
condition precederU to appeal. ) — It is not 
a condition precedent to tho bringing of 
an appeal by a deft, from an order under 
Chil^en of Unmarried Parents Act, 
1924 ( 0 . 34). as amended, that proof 
be famished that he has complied 


with tho terms of the order. — H ynf.8 
r. Alton (B. C.). U9281 3 W. W. 11. 
261.— CAN. 


»y. To Supreme Court — What court 
may consider.] — In an appeal on a 
point of law under Destitute Persons 
Act, 1910, from an affiliation order, 
on tho ground that complainant’s 
evidence was not corroborated in a 
material particular as required by 
sect. 10 of that Act, the magistrate’s 
notes of evidence should be incorporated 
in & form part of the case on appeal, 
& tho discretion to admit evidence 
under sect. 68 of tho Act not strictly 
legally admissible belongs solely to 
the magi.stroto & 1 h not controllable 
by tbc Supreme Ct. The latter ct., 
however, is entitled to have regard to 
the nature of such evidence, onco 
admitted, when oonrtidering wbotljor 
tho evidence submitted as corrobora- 
tive may bo regarded as such, Its proper 
function on an appeal on a point of 
law being to determine whether there 
W'as evidence which was coiroboratlve ; 
A: if there was such evidence, it is not 
for tho Appellate Ct.. but for the 
magistrate to det rmlno whether or 
not the evidence satisfied him. Qu. : 
whether the Appellate Ct. on appeal 
on a point of law is entitled to treat 
as corroborative evidence not relied 
on by the magistrate as corroborative. 
— Anson v. Pareek, [19281 N. Z. L. R. 
490.— N.Z. 


BZ. Right to serve second notice of 
appeal — Prior appeal dismissed for lack 
of proof of jurisdiction.] — Applt. ap- 
pealed from a conviction under 
Children of Unmarried Parents Act, 


K. S. B. C., 1924, c. 34. A prior appeal 
was dismissed because of look of proof 
of a point going to tho jurisdiction of 
the ot. : — Held : the time allowed by 
the Act for appealing not having 
expired, applt. nod a right to serve 
another notice of appeal & properly 
prove his right to appeal. — H tnkb v, 
ALTON (B. C.), [19291 1 W. W. R. 803 ; 
52 Can. C, C. 333 .— <SaN. 
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VoL IV. Cases 4—288. 


BANKRUPTCY AND INSOLVENCY. 


Part I,— Bankruptcy Jurisdiction. 


4. Add» Annotation: — Refd. Re Lister, Ex p, 
Bradford Overseers & Bradford Corpn., [1920] 
Ch. 149. 

16. Add. Annotation : — Refd. Bundy v. Motor 
Cab Owner Drivers* Assocn. (l^^^O), 143 
L. T, 334. 

27. Add. AnnotcUion : — Refd. Bowling v. Camp 
(1922), 128 L. T. 342. 

40a. How derived.] — Re Pm or, Ex p. 

Prior, No. 1548a, post. 

60. Add. Annotations : — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Oh. 87. Refd. Be 
Wigzell, Ex p. Hart, [1921] 2 K. B. 835 ; Re 
London County Commercial Reinsurance 
Oftlce, [1922] 2* Oh. 67 ; Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814 ; Re Wait, [1927] 1 Ch. 600. 

69. Add. Annotation: — Refd. R. v. Customs & 
Dxcise Comrs., [1928], A. 0. 402. 

79 a, Dependent on intention.] — Ex p. 

Blackmore (1801), 0 Vcs. 3 ; 31 E. li. 909, 

L. C. 

Annotation Re Bryant, Ex p. Paterfioa (1813), 1 

Boso, 402. 

79b. Actor.] — It is certain that no actor, 

nor any person exhibiting gymnastic feats in 
public, nor even the proprietor of a theatre, 
would bo a trader within the meaning of the 
Bkpey. Act (Kelly, C.B.). — Speak v. 
Powell (1873), L. R. 9 Exch. 25 ; 43 L. J. 

M. C. 19 ; 29 L. T. 434. 

100 a, .] — A surgeon dispensing his 

own medicines : — Held : a trader within 
the bkpl. law. — N 1 CHOI.SON v. Cooper (1858), 
31 L. T. O. 8. 184. 

177. Add. Annoiation Bonham v. May- 

cock (1928), 138 L. T. 730. 

190a. Theatrical proprietor.]— Speak v. Powell, 
No. 79b, ante. 

218a. S. P. R. V. Cole (1698), 12 Mod. Rep. 243 ; 


1 Ld. Raym. 443 ; Holt, K. B. 360 ; 88 E. R. 
1293. 

Annotation: — Retd. Belton v, Hodg^^s (1832), 9 Bing. 365. 


218b. S. P. Be Cooke, Ex p. Adam (1813), as 
reported in 1 Ves. & B. 493 ; 2 Rose, 36 ; 35 
E. R. 191. 

Annotaiion : — Rold. Re Smedley (1864), 10 L. T. 432. 

223a. .] — A person who buys goods 

under age cannot, when he comes of age, 
be bkpt. in respect of them. — Whitlock’s 
Case (1725), Cos. temp. King, 46 ; 25 E. R. 
215. 


224. Add. Annotation Apld. Re L. A. k B. F. M.. 
Otbcial Receiver v. The Debtors (1920), 95 
L. J. Ch. 258. 

226. Add. Annotation : — Apld. Re L. A. k B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 


226a. .] — (1) In the absence of debts actually 

enforceable against them i^ants cannot be 
made bkpt., even on their own petition. 
(2) Qu.: whether if a receiving order k 
order of adjudication are made in such a 
case the official receiver can deduct his costs 
of obtaining the rescission k annulment of 
those orders out of the assets.— Re A. k M., 
[19261 Ch. 274; 70 Sol. Jo. 607; sub nom. 
Re la. A. k B. F. M., Ex p. Official Receiver 
V. The Debtors, 95 L. J. Ch. 258 ; 134 L. T. 
539 ; [1920] B. k 0. R. 19, D. C. 

230. Add. Annotations Be A. k M., [1926] 

Ch. 274. Refd. Hawkins k Sunderland v. 
Duch6 (1921), 90 L. J. K. B. 913 ; Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. 

235. Add. Annotation : — Apld. Re L. A. & 

Official Receiver v. The Debtors (1920), 9;i 
L. J. Ch. 258. 

263. For Held : she was subject . . . under 
1883 Act, s. 24 ” re^, “ Held: such power 
of appointment was not separate property 
within Married Women’s Property Act, 1882, 


PART I. SECT 1. 

411. Imperial Bank or 

Canada v. Barber, [1921] 20 O. W. N. 
282 : 59 X>. L. R. 523 ; 1 0. B. R. 485. 
--CAN. 

20lii. .1 — Bkpey. Act 

applies to debts 8c oontraots, iuoludiiig 
leases, existing when it came into 
force. — Re McKav 

86 ; 2 0. B. R. 69 ; 64 D. L. R. 699.— 
CAN. 

PART I. SECT. 2. 

401. Re{rislrar--<Rnieral powers 

The registrar was held 
to have no Jurisdiction to o^ess the 
damages sustained by a firm of traders 
by reason of an Interim receiving ordCT 
made upon the Petition of a 00. & 
afbmfiuiis rosolnaed. While the regis- 
trar has Jurisdiction under Bkpey. 
Act, 8. 169 (/), to make any ord^er or 
exerctoe any Jurisdiction which by 
any rule in that behalf is prescribed 
as proper to be made or cxemised in 
ebambets by the pogristrar, his Juris- 


diction is confined solely to those cases, 
& does not extend to cases that are 
by the rules required to he heard by a 
judge,— Re Stuart & Sutterby, 
[19301 2 D. L, R. 689 ; 66 O, L. R. 
154; ll C, B. K. 279; offd.. [19311 
1 D. h. R. 754 ; 66 O. L. K. 427 ; 12 
C. B. K. 267.— CAN. 

40 li. .3— A summary 

motion was made by the trustee of a 
bkpt.'s estate for an order declaring 
that he was entitled, as against two 
claimants, to the proceeds of the sale 
of certain goods. The motion was 
made rotumablo before the Judge In 
bkpey. ; but the registrar, assuming 
that ho had the Jurisdiction of a Judge 
in bkpey., without any authority from 
the Judge, & without the consent of the 
parties, assumed to hear & determine 
the application, & made a declaratory 
order HeW ; the registrar had not 
the jurisdiction which ho assumed to 
exercise.— Re Babtbam, [1930] 3 D. 
L. R. 146 ; 65 O. L. R. 182 ; 11 C. B. 
R. 345.-^AN, 


PART I. SECT. 3, SUB-SECT. 1. 

I2i II, Debts of former 

business unpaid ,^ — A person who ceases 
to carry on his business & becomes a 
farmer is not a person ** engaged 
solely in farming,** etc., so long as his 
debts in connection with his former 
business remain unpaid. He must be 
deemed to be still carrying on that 
business \mtil all the debts are paid. & 
he Is not protected by Bkpey, Act, 
8. 8 (1).— Re Gartrkll. Ex p. Keariw, 
[19231 3 D. L. R, 406 ; [19231 2 W. W. R. 
S55 ; 4 C. B. R. 103.— CAN. 

121 iil. — ^ Also dealim in 

ufood.] — Petit v. Girard, [1931] 2 
D. L. R. 991.— CAN. 

PART 1. SECT. 3. SUB-SECT. 8. 

266 i. Judgment debt-— Bankrupt 
AcU 1908, a. 26 (/).}— A bkpey. notice 
under the above sub-sect, cannot be 
Issued against a married woman 
og^nst whom a creditor has recovered 
a Judgment.— Re Wai.ker. E^P- 
HinkEY, [19271 N. Z. L. R. 81. — N.Z* 
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8. 1 (5), & she could not be directed to appoint 
to her trustee in bkpcy. under 1883 Act, 
s. 24.” 

Add. Annotations : — Apld. Ite Mathieson, 
[1927] 1 Ch. 283. Refd. Re Armstrong. 
Ex p. Boyd (1888), 21 Q. B. D, 264. 

267. Add. Annotations: — As to (1) Apld. Be 
Debtor (No, 3 of 1926) (1926), 136 L. T. 689, 
Refd. South Behar By. v. I. R. Comrs., [1926] 
A. C, 476. 

274a. What is — Professional artiste producing 
scense.] — The debtor, a married woman 
professional singer, had up to May. 1926, been 
engaged in musical comedy, but had sub- 
sequently produced scenae & vocal acts at 
various music halls. In the production of these 
scensE) she had required certain accessories 
in the way of dresses, etc., in respect of which 
she had incurred liabilities. On the hearing 
of a petition against her for a receiving order 
a number of contracts with music-hall 
proprietois were put in evidence, from which 
it appeared that in consideration of a fixed 
sum per week she undci'took to sing & to en- 
gage & pay one or more singers to assist her in 
the production of her scenae, & also to provide 
& pay an accompanist. The registrar dis- 
missed the petition on the grounds that 
Bkpcy. Act, 1914 (c. 59), s. 125, did not 
include profession or occupation under the 
term “ business ” ; that “ trade ” & ” busi- 
ness ” were ejnsdem generis & intended to 
bring within the scope of the Act women who 
were actually trading or carrying on a busi- 
ness in the nature of a trade, & that the fact 
that the debtor was assisted by another 
singer & a pianist did not make her any the 
less a professional artist than when she acted 
on the stage. On appeal : — Held : the debtor 


was carrying on a continuous occupation for 
the purpose of making profits by entering 
into contracts under which she bound herself 
to produce sceme on the stage & to provide 
the necessary accessories in the way of 
assistant singers Sc accompanist, Sc that in 
those circumstances she could properly be 
described as carrying/ on a business within 
sect. 125. — Be A Debtor (No, 3 of 1926), 
[1927] 1 Ch. 97; 135 L. T. 689; [1926] 
B. Sc 0. R. 86, 0. A. 

AtmotaHon: — ^Refd. Be Bankruptcy Notice (No. 292 of 1928) 
(1928). 44 T. L. R. 533. 

274b. Ei^aglng In speculative trans- 

actions.] — ^A series of speculative transactions 
by a married woman, if they involve the 
making of genuine commercial contracts 
extending over a long period of time, may 
amount to carrying on a ” business ” within 
1914 Act, s. 125 (1), so as to make her subject 
to the bkpcy. laws, — Be Bankruptcy Notice 
(No. 292 OP 1928) (1928), 44 T. L. R. 533, 
0. A. 

276. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

285. Add. Annotation : — Consd. Food Controller 
v. Cork, [1923] A. C. 647. 

286. Add. Annotaiions : — Consd. Re Webb (Smith- 
held. London), [1922] 2 Ch. 3G9. Refd. A.-G. 
V. De Keyser’s Royal Hotel, [1920] A. 0. 508 ; 
A.-G. r. Jackson (1932), 48 T. 1.. K. 261. 

312. Add. Annotaiion : — Consd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R, 118. 

331. Add. Annotation : — Refd. Hawkins & Simder- 
land V. Duch4 (1921), pO L. J. K. B. 913. 

333. Add. Annotaiion : — Apld. R. v. Central 
Criminal Court JJ., Ex p. L. C. 0., [1925] 
2 K. B. 43. 


267 i. Carrying on buaiT^ese, J — It is 
only in cases wJiere a married woman 
carries on a trade or business that she 
is subject to Bkpcy. Act, 1919 (c. 36) 
(Can.),— /?c Stone, [1925} 4 B, L. R, 
518.-~CAN. 

267 ii. In parinerehip with 

husband,\ — HeM : debtor was not 
carrylnj? on business separately from 
her husband, Sc her adjudication in 
bkpcy. was irregular. — Be Soott (1924), 
20 Tas. L. li. 43.— AUS. 

267 ill. Vehts unpaid after sale of 

business — Receiving order may he made. ] 
— A married woman carried on a trade 
separately from her husband. JSaving 
incurred debts, & being unable to meet 
her creditors, on Feb. 9, 1929, she filed 
a petition for arrangement & was 
granted the protection of the ct. on 
Mar. 1. She was unable to carry out 
her proposal to pay twenty shillings 
in the pound, & eventually on July 26, 
her petition was dismissed, & thereby 
an act of banknipt-cy was oommltted. 
On Oct. 30 she was adjudicated a bkpt. 
on the petition of two of her creditors, 
wherein she was described as a married 
woman carrying on a trade separately 
from her liusband, in respect of debts 
undischarged at the date of the petition. 
She applied to have this adjudication 
set aside on the ground that she was 
not such a trader on the date of 
adjudication. She stated that diirlng 
the progress of the arrangement matter 
she found that she was unable to get 
any further credit & closed down Sc 
went out of trade on Mar. 23, & had 
not since carried on any trade ; — I/eld: 
there was ampla evldenoe that the 
debts in respect of which adjudication 
was sought were trade debts for goods 
supplied incurred by her while she was 
parrylhg nn a trade separately from 


her husband. Sc the fact of her having 
trade debts undischarged at the date 
of the petition was evidence from which 
it could be inferred that she was still 
carrying on her trade. — Be Sombbs, 
tl930] I. R. 1.— IR. 

PART I. SECT. 8. SUB-SECT. 7. 

sa. Assignee of debt — Assigned by 
debtor with consent of creaUor.] — lie 
Stab Floobino Ck>., (19241 3 D L. R. 
269 ; 4 C. B. R. 679.— CAN. 

PART I. SECT. 4. SUB-SECT. 1. 


a member a certain sum of money : — 
Held : the trustee did not represent 
the Arm of R. Bros., the authorised 
assignment haring been exeeut^od by 
R. only, & the Bkpcy, Ct. had no 
jurisdiction to try the questions raised 
by the trustee's motion. — Be Rey- 
nolps, [1928] 3 D. L. R. 662 ; 62 
O. L. R. 360 ; 10 C. B. R. 127.— CAN. 

•d. To order repayment of money — 
Paid by assignee to creditor — Mistake of 
law.}— field : jurlRdiction could not be 
excluded by a plea of payment by 
mistake of law. — D kmpset v. Piper, 
N. Z. L. R. 753.— N.Z. 


c i. To deni with prosecution of 
raudulent debtors .] — Under Bkpcy. Act, 
8. 93, the prost^cutlon may be ordered 
Sc proceeded with in the ordinary 
beioi'O the existing oriminal cte. It 
does not require the Judge in bkpcy. 
to bear ovidenco Sc. it he thinks lit, to 
commit accused to stand trial edthough 
under sect. 95 the Judge in bkpcy. hoe 
a right to do so. — H. v. Goldhammbr, 
11924) 3 D. h. n. 1007 ; Q. R. 86 K. B. 
507 ; 5 C. B. R. 127.— CAN. 


PART I. SECT. 4, SUB-SECT. 2. 

ge, Superior Court .] — The 

Superior Ct. sitting In any provincial 
judicial district has Jurisdiction to 
near a petition in bknoy. served upon 
a debtor residing Sc aoing businees in 
any part of the province. — BoibT i». 
McNulty, (1928) 1 D. L. R. 926; 
119281 S. C. R 182 ; 8 C. B. R. 686.— 
CAN. 


sb. Under Bankruptcy Act. 1919 
(p. 36)— To order stay of exetnUion — 
untii receiving order dealt wiih .\ — 
Held: the ct. had such power . — lU 
Thompson Powprr Co., Re Winpino- 
Up act, (19231 1 D. L. R. 490 ; 8 
C. B. R. 481 .-^AN. 

•e. Under Bankruptcy Act, s. 63.) — 
The Jurisdiction conferred by Bkpcy. 
Act, 8 . 63, is confined to the adminis- 
tration of the bkpt.*s estate. Sc does not 
extend to persons or matters outside 
the Act. 

The trustee In bkpcy. of B.’s estate 
moved for an order declaring that T. 
was a general partner of R. or that 
T. had wronglnily obtained from the ! 
firm of R. Bros, of which E. had been i 


PART 1. SECT. 4, SUB-SECT. 4. 

84811. The Juris- 

diction of the Bkpcy. Ct. is confined to 
the administration by the trustee of 
the bkpt. '8 estate Sc docs not extend to 
persons or matters outside the Bkpcy. 
Act ; therefore a claim by the trurnee 
with respect to the estate against a 
stranger to the estate Is not subject to 
the Bkpcy. Ct.'s Jurisdlotion. — B tobib 
FOBLOKO ASSBTS, LTI). V. Beok, (1982] 
1 W, W. H. 822.— CAN. 

863 i. Wilh inJtmi to defeat 

eredUora.] — If debtor before his bk^y. 
pays money frandnlently, with a view 
to oonoealing tram his creditors his 


2 
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388. Add. Annotnlion : — Apld. Be A Debtor, [1922] 
2 Oh. 470. J 

380. Add. Annotation : — Consd. Be A Debtor, 
[1922] 2 Oh. 470. 

389a. — - ,] — A debtor cannot 

avoid the operation of a bkpcy. notice, served 
upon him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1913 


(c. 20). A receiving order made in pursuance 
of the bkpcy. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration . — Tie A Debtor 
(No. 199 OF 1922), [1922] 2 Ch. 470 ; 91 
L. J. Ch. 677 ; 127 L. T. 832 ; 38 T. L. R. 
683 ; 60 Sol. Jo. 621 ; [1922] B. & 0. R. 
151, 0. A. 

.]--Be A 

(No. 737 OF 1928). No. 957a, post. 


Part li. — Acts 

409. Add. Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

410. Add. Annotation: — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

421. Add. Annoiaiion : — Refd. Lipton t>. Bell, 
[1924] 1 K. B. 701. 

427. Add. Annotation : — Consd. Re Simms, [1930] 
2 Ch. 22. 

428. Add, Citations : — sub nom. Re Phillips, 
Bx p. Phillips, 69 L. J. Q. B. 604 ; 82 L. T. 
691 ; 44 Sol. .To. 469 ; 7 Mans. 277, D. 0. 

434a. .] — An unstamped 

deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
of bkpcy., bo put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the property comprised 
in the deed. — Re Shaw, p. Official 


of Bankruptcy. 

Receiver (1920), 90 L. J. K. B. 204 ; [1920] 
B. & C. R. 156. 

Sub-sect. 2 (p. 62). 

Note. — 13 Eliz. c. 5 is now replaced by 
Jjaw of Property Act, 1925 (c. 20), s. 172. 

451. Add. Citation : — 1 Sm. & G. 246, n. ; 65 
E. R. 106. 

454a. .1 — By indenture dated Feb. 21, 

1921, made between bkpt., a retired produce 
broker, of the first part, & B., his solr., of the 
second part, & S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9s. 2d. for moneys 
expended & advanced as bkpt. ’a solr. up to 
the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 
solr., & his bill of costs amounted to 
£217 10s. Id., & that B. had undertaken to 
pay to a bank certain moneys due to them 


assets, the ct. will order repayment of 
s\ich money. — Re Cohkn Sc Sweioman, 
Ex p. IlosENBERO, (151251 1 E. L. K. 
248 ; 6 C. B. R. 346.— CAN. 

PART I. SECT. 5. 

388 Eiv. Power of ScoUisti Court 

to confirm, foreign sequestration <t to 
authorise sale of prooerty in Scotland .] — 
A petition wtis presented by the oflflcia] 
receiver appointed by the Ot. of Chile 
in the 8eqn«*8tratiou of the estates of a 
deceased person resident there, craving 
the ot. to confirm the Chilian sequestra- 
tion, to authorise petitioner to 
sell Scottish heritage belonging to 
dcooasod’s estate. Sc to authorise 
petitioner to uplift the proceeds of 
certain Scottish policies of assurance 
on the life of deceased. The ot. 
granted authority to petitioner to sell 
the Scottish heritage on certain terms, 
under a declaration that such sale 
should not operate conversion, Sc on 
condition that petitioner should con- 
sign the balance of the proceeds in the 
name of the accountant of ot. to 
abide the orders of the ot.. but refused, 
as uuneoosftary, the crave of the 
peUtion for authority to uplift the 
proceeds of the policies of assurance. — 
Arata a. OoamLL, [1921] S. C. 4G2 ; 
58 So. L. B. 395.-^COT. 

PART I. SECT. 7* 

393 ill m. Whether enforceable in 

Saskatchewan^ Necessity for notice to 
interested parties.] — Qu. : whether the 
words ** British Ct.” in Imperial 
Bkpoy. Act, 1914 (o. 59), s. 122, include 
a Canadian Ct. exercising bkpoy. 
lurisdfotion, Sc whether the provisions 
of said Act apply to Immovables in 
Canada* Even if said words Sc pro- 
yisions do so apply, an application 


to the Saskatchewan Ct. of K. B., 
by a trustee in bkpcy. appointed in 
England, for an order giving efCeot 
to an order made there under sect. 122 
will not be hoard if due & proper notice 
of the application has not been given 
to all persons interested in the relief 
sought thereby. — Re Graham (Sosk.), 
(19281 4 D, L. R. 375 ; [19281 3 

W. W. R. 8 ; 10 C. B. R. 171.— CAN. 

392 iii b. .1 — The words, in 

Bkpcy. Act, 1914, s. 122, ** every 
British Court elsewhere having Juris- 
diction in bkpcy,” Include the Saskat- 
chewan Ct. of King'd Bench, &, there- 
fore, the English trustee is entitled 
to obtain therefrom an order in aid 
of an order made by the English Ct. 
under said sect. — Re Graham (No. 2), 
(19291 3 D. L. R. 353 ; 1 W. W. R. 
309; 23 S, L. R. 297 ; 10 C. B. R. 
340.— CAN. 

392 lx. Whether enforceable, in 

Irish Free State,] — Where a person, 
having real Sc personal estate In the 
Irish r^e State, was adjudicated a 
bkpt. in England, & the ct. having 
bkpoy. Jurisdiction in England ordered 
that a request for the assistance of the 
ot. having bkpcy. Jurisdiction in the 
Irish Free State be made. Sc the official 
receiver In bkpoy. in England having 
applied to the High Court of Justice 
In the Irish Free State pursuant to such 
order for a declaration that the said 
property became vested In the official 
receiver as the trustee in the bkpoy, 
by virtue of the adjudication : — Seld : 
the official reoeiver was entitled to such 
order. Sc the bkpcy, ot. of the Irish Free 
State Sc its offloors, including the 
official asstjraee, should aot In md of. 
Sc auxiliary to. ^he Em^h bkp^. ct. — 
Re Bcllen, (1930] ITr. 82.— IR. 

0. For ** Order of Canadian Pro- 


vindal Court — Where good iht „ 
Canada,** read ** Order of provincial 
court — Good throughout Union,** 

o i. No request of other provincial 

court — Subsequent motion to remedy 
omission.] — Where a motion was made 
without such request, the ct. granted a 
similar motion, made aft«'r such request 
had been obtained, to remedy the 
omission. — Re Lrgacr Sc Lepinat, 
(19221 3 W. W. H. 284 ; 70 D. L. R. 
867.— CAN. 

PART II. SECT. 1. 

•f. Partner — Retirement in>yre than 
six months before bankruptcy — Debt m- 
curred during partnership. ] — Held : such 
partner could not be Joined as a party 
in bkpcy. proceedings against the 
partnership. — Re Sta^darp Cooper- 
AGR Co.. [19241 2 D. L. R. 703 ; 4 

C. B. R. 673.— CAN. 

PART II. SECT. 2. SUB-SECT. 1. 

402 lit. . 1 — An insolvent debtor’s 

disposition of his property for the 
benefit of his creditors Is not void under 
soot. 9 <7) of the Bkpcy. Act where it 
is not a conveyance or asslgnmeut, in 
the proper sense of the term, by which 
the whole of his property is vested in 
a trustee or trustees for the benefit 
of his creditors generally. — Black v. 
Belivbau & Newton, [1929) 3 D. L. R. 
S:>6 ; 2 W. W. K. 176 ; 38 Man. L. li. 
222 : 10 C. B. E. 677.— CAN. 

42311. Assignment hy debtor 

without property — Valid .] — Jones r. 
Boutilukr, [1932] 2 B. L. K. 708. — 
CAN. 

sg. Assignment where no assets — To 
procure stay of action — Abuse of Bank- 
ruptcy Ad.] — COULL, [1932] 1 

D. L. R. 381.— CAN. 
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by bkpt. on realising liis securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B. so much of 
the £1,350 as should be payable to bkpt. 
& £2,050 payable to bkpt. imder a cert^n 
agreement. B. was to hold the sums assigned 
to him upon trust, in the first place to pay 
& discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
discharge certain alleged debts of bkpt. at 
X., & lastly to apply the balance for the 
benefit of S. & her children. On Feb. 3, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by H. for £58 6s. lid. for the 
board & lodging of bkpt.*s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 3, 1921, & debtor 
was adjudged bkpt. on Jime 20, 1921 : — 
Held : on the facts the assignment was 
executed with the intent to defeat & delay 
creditors, & was therefore fraudulent & void 
as an act of bkpcy. under 1914 Act, s. 1 (1) (6). 
— Re Prior, Ex p. Trustee, [1922] B. & 
C. B. 1, 0. A. 

468. Add. Annoiatiove : — Expld. Re Fredencke & 
Whitworth. Exp. Hibbard, [1927] 1 Ch. 253. 
Refd. Re Debtors (No. 771 of 1920) (1926), 
43 T. L. B. 9. 

469. Add. Annotation: — Consd. Lipton v. Bell, 
[19241 1 K. B. 701. 

471. Add. Annotations : — Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. Re Moyle, 
Ex p. Trustee. [1924] B. C. B. 22 ; Re Drage, 
Palmer & Roberts v. Knight (1926), 134 L. T. 
705. 

471a. Defeat or delay of creditors necessary 

consequence of sale or charge.] — Re Simms, 
No. 59d8b,p08L 

479. Add. Annotation : — Refd. Herbeit’s Trustee 
V. Higgins, [1926] Ch. 794. 

485. Add. Annotation: — Consd. Re Simms, [1930] 
2 Ch. 22. 

487. Add. Annotation: — Refd. Re Simms, [1930] 
2 Ch. 22. 

488. Add. Annotations Consd, Re Sinams, [1930] 
2 Ch. 22. Refd. Re Prior, Ex p. Ti^tee, 
[1922] B. & 0. R. 1. 

489. Add. Annotation : — Refd. Re Stanton, Hogg 
r. Maule (1927), 44 T. L. R. 118. 

491. Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

501. Add Annotation : — Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

602. Add. Annotation: — Consd. Re Simms, [1930] 
2 Ch. 22. 

533. Add. Annotation : — Refd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 


534. Add. Annotation : — ^Refd. Re Simms, [1930] 
2 Ch. 22. 

589. 'Add. Annotation : — Refd. Re Simms, £1930] 
2 Ch. 22. 

644. Add, Annotation : — Refd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

550. Add. Annotation : — ^Refd. Re Stanton, [1929] 

1 Ch. 180. 

652. Add. Annotation: — ^Refd. Re Simms, [1930] 
2Ch. 22. 

555. Add. Annotation : — Refd. Re Simms, [1930] 2 
Ch. 22. 

558. Add. Annotation : — Refd. Re Simms, [1930] 

2 Ch. 22. 

567. Add. Annotation : — Consd. Re Simms, [1930] 
2 Ch. 22. 

580. Add. Annotation : — Refd. Re Simms, [1930] 2 
Ch. 22. 

590. Citaiions .-—For “ 21 W. B. 422 read “ 21 
W. R. 402.” 

696. Add. Annotations : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. Re Simms, [1930] 
2 Ch. 22. 

596a. In private company formed by debtor & 

his solicitor.] — The transfer by a debtor of 
substantially the whole of his property, 
whether by way of cliarge or by way of sale, 
constitutes an act of bkpcy., if the necessary 
consequence of the transfer will be to defeat 
or delay his creditors. The bkpt. was 
carrying on an increasing business as a 
builder, but was in need of further capital. 
He had creditors for some £28,000, & in 
addition he owed B.’s bank about £6,500. 
In pursuance of an arrangement with L.*s 
bant, but without notice to any of the 
creditors, L.*s bank took over the bkpt.’s 
account from B.’s bank, paying off to B.’s 
bank the overdraft of £0,500 ; & a few days 
later, on Jan. 9, 1929, a private limited co. 
was formed of which the bkpt. & his solr. 
were the only directors. There was a con- 
temporaneous agreement for sale to the co. 
of substantially the whole of the bkpt.’s 
assets for £17,000 to be satisfied by the issue 
to the bkpt. of 17,000 £1 shares, the co, 
undertaking to pay the bkpt.*s liabilities. 
On Jan. 14 the necessary assignments to 
the CO. were executed, & a debenture for 
£12,500 was sealed in favour of L.’s bank. 
On Jan. 17 the bkpt.’s overdraft on L.’s 
bank was paid off by a transfer from a new 
account evened by L.’s bank in favour of 
the co. upon the formation of the co. & 
the issue of the debenture becoming known, 
the bkpt.’s creditors began to press, &; some 
of them were paid off in fuU. On Feb. 27, 
1929, the bkpt. committed an act of bkpcy. 
by failing to comply with a bkpcy. notice. 
On Mar. 8 a petition was presented, & on 
May 9 a receiving order was made, & adjudica- 
tion followed on May 23. Upon a motion by 
the trustee for a declaration that the sale 
agreement of Jan. 9 was void by 1914 Act, 
s. 1 (1) (5), & for ancillary relief: — Held: 
(1) the agreement was a fraudulent transfer 
& an act of bkptcy., & the whole of the 
assets comprised therein formed part of the 


PART II. SECT. 2, SUB-SEOT. 2.— A 

467 I. Transfer of property to 

near relatives — In return for promissory 


notes— Not included in stetement of 
affairs.y—hJi intent to defraud ciedltora 
presumed from the above trausfer 
which took place within six months of 


tlie bkpcy.— R. t*. Tbsstru (1921 ), 62 
D. L. H. 479 37 Oau. Grim. Gas. ^5. 

—CAN. 
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assets of the bkpt. divisible amongst his 
creditors, & as the trustee’s title related back 
to the act of btocy. & overrode tha»t of the 
CO*, the CO. must account to the trustee for 
such of the assets as come to the hands 
of the CO. or of any person by the order or 
for the use of the co. The substitution in the 
place of a going business & substantial busi- 
ness assets of (a) shares in a private co. 
which has taken over the debtor’s assets 
& liabilities, & (&) a right of action by the 
debtor against the co. on its covenant to 
discharge his liabilities must necessarily 
have the result of delaying creditors, & the 
substituted assets could not be treated as 
an equivalent which the creditors could 
reach as satisfactory y as the assets trans- 
ferred ; (2) 1914 Act, s. 45, protects only 
transactions which are bond fide ; &, as the 
knowledge of the bkpt. & his solr. of the facts 
which stamped it in law as a fraudulent 
transfer was the knowledge of the co., sect. 

45 afforded no defence, even although the 
arties might have thought the transfer to 
e in the best interest of the creditors. — Re 

Simms, [1930] 2 Ch. 22 ; 99 L. J. Oh. 235 ; 

46 T. L. R. 258 ; [1929] B. & C. R. 129 ; 
8uh rwm. Re Simms, Ex p. Trustee, 143 
L. T. 326. 

598. Add, Annotations : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426; Re Simms, [1930] 2 Ch. 
22 . 

599. Add. Annotation : — Hefd. Re Simms, [1930] 
2 Ch. 22. 

600. Add, Annotations: — As to (1) Reid. Re 
Gunsbourg, [1920] 2 K. B. 426, As to (2) 
Refd. Re Davies, Ex p. Milos. [1921] 3 K. B. 
628 ; Re Simms, [1930] 2 Ch. 22. 

601. Add. Annotation : — Refd. Re Simms, [1930] 
2 Oh, 22. 

669a. -- — Where a trader went to his 

neighbour & told him that he expected to be 
arrested, & while he. remained there was 
informed that a sheriff’s officer was going 
towards his house, upon which he concealed 
himself in the back room & desired his 
neighbour to watch, & when told that the 
officer had gone past his house & had left 
the street, immediately returned home ; — 
Held : this was an act of bkpey. of “ otherwise 
absenting himself to the intent to delay 
creditors ” although it appeared not only 
that no creditor was delayed, but that none 
could possibly be delayed. — Chenowetii v. 
Hay (1813), 1 M. &S. 676 ; 2 Rose, 137 ; 105 
E. R. 252. 

Anriotationa :—‘0oiad, Gimmingaam v. Lainer (1816), 2 
Marsh. 230. Befd. Toleinan v. Jones (1824), 0 Moore, 
0. P. 24 ; Rouoh v. Great Western Ry. Co. (1840), 1 Q. B. 


768. Add, Annotation: — Refd. Be Gunsbourg* 
[1920] 2 K. B. 426. 

779. Add. Annotation: — Dlstd. Re Predericke & 
Whitworth, Ex p, Hibbard, [1927] 1 Ch. 253. 

787. Add, Annotation : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 

788. Add. Annotation : — Consd. Re Debtor, [1929] 
1 Ch. 170. 

797a. Creditor who has assented to deed of arrange- 
ment — Deed void for want of registration.] — 
On June 11, 1921,applt.co. recovered judgment 
against debtor for a certain sum & costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The agree- 
ment provided {inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debts. At the 
date of the agreement there were five bkpey. 
petitions pending against debtor by creditors 
f)ther than applt. co. As a result of negotia- 
tions between debtor & the five creditors & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that It 
was not intended to register the agreement 
as a deed of arrangement, by wmch they 
respectively agreed that so long as debtof 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. co. subsequently issued a bkpey. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpey. notice 
aside on the ground that applt. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal: — Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 
was also itself void ; (2) as debtor & all the 


PART II. SECT. 2, SUB-SECT. 8. 

a i. .) — In a juderznont by default 

recovered againMt a bueband h wife it 
was declared pltf. ebould be entitled to 
recover against defts. jointly & sovorally 
the Bums therein Bpeciflcd ; but it 
was ordered that execution be limited 
to the free sepamto property of the 
wife. Notwithstanding the precise 
& restricted terms of the judgment, a 
prctcipe was lodged lor a writ of sale 
dlreotod against the real Ac personal 
property of both defts. The writ of 
sale followed the language of the 
pnBcipCp Ac a return of nulla bona was 
later made against both defts. On a 
petition to have the husband adjudi- 


cated bkpt. upon tho ground of his 
having committed an available act 
of bkpey. within Bkpoy. Art, 1908, 
8. 26 (j): — Held: the writ of sale & 
the retmn thereto were irregular Ac 
IneiTectual as against the husband, the 
ot. hod no power in the present pro- 
ooedinim to amend the judgment as 
entered. Ac no act of bkpey. had been 
established as against the husband upon 
which an order of adjudication could 
properly be made . — Re Green, A 
Debtor, 119281 N. Z, L. R, 6.31.— 
N.Z. 

PART n. SECT, 8, SUB-SECT. 10.— 
A. (0). 

797a i. Oredlior who has assented to 

5 


deed of arrangement — Deed void.} 
debtor being Insolvent to the know- 
ledge of his creditors agreed with them 
to assign all his property to an attorney, 
to reedlse upon & distribute the pro- 
ceeds. In it the creditors undertook 
not to institute any ct. proceed- 
ings agEiinst the debtor. One creditor 
becoming dissatisfied with the arrange- 
ment presented a petition In bkpey. : — 
Held : the debtor being insolvent, the 
assignment was null & void under 
Bkpoy. Act, R. S. C., 1927, s. 9 (7). Afc 
the petitioning creditor was not 
estopped under the agreement from 
presenting a petition . — Re Brown, 
[19321 0. R. 463 ; 3 D. L. R. 305.— 
CAN. 
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creditors who aasented to the agreement 
knew from the terms of the instrument itself 
& from the statement contained in the letters 
signed by them that the agreement was void, 
& there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & applt. co. was not estopped from 
issuing the okpcy. notice. — Re A Bank- 
ruptcy Notice, [1924] 2 Oh. 76 ; 93 L. J. Oh. 
497 ; 68 Sol. Jo. 458 ; [1924] B. & 0. R. 188 ; 
sub nom. Re A Bankruptcy Notice (No. 62 
OF 1924), Ex p. Petitioning Creditors v. 
Debtor, 131 L. T. 307, C. A. 

Annotation :-^Aa to (2) Oonsd. Huddersileld Fine WontedR 
p. Todd (1926), 42 T. L. R. 62. 

Compare Nos. 8778a, 8782d, posU & original 
volume, p. 160, No. 1498. 

800. Add. Annotalion : — FoUd. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 

800a. Change in Judgment creditor — Judgment 
obtained by firm — No leave to issue execu- 
tion.] — Where a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under R. S. 0., Ord. 42, 

r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
petition presented in that name . — Re Hill, 
Ex p. Holt & Co , [1921] 2 K. B. 831 ; 90 
L. J. K. B. 734 ; 125 L. T. 736 ; [1921] 
B. & C. R. 12. 

904a. Notice not good against partners 

not served.] — Re Debtors (No. 807 of 
1922), Ex p. Debtor, No. 887a, post. 

811. Add. Annotation: — Consd. Re Debtor (1920), 
90 L. J. K. B. 613. 

828. Add. Annotation : — Expld. Re A Debtor, 
[1929] 2 Oh. 146. 

880. Add. Annotation : — Apld. Re A Debtor, 
[1929] 2 Oh. 146. 

830a. .] — Where a bkpcy. notice was issued 

against the co-resp. in a divorce suit for 
f^ure to comply with an order, made before 
decree absolute, requiring him to pay the 
costs of the petitioner to the latter^ solrs., 
for lodgment of the money in ct . : — Held : 
the bkpcy. notice was bad & the receiving 
order made thereon ought to be discharged 
because (1) it was not i^ed in the name of 
petitioner, the real creditor, but in that 
of his solrs. ; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was stiU open to 
revision, & the creditor, therefore, had not 
obtained a “ final " judgment or order within 
1914 Act, 8. 1 (1) (g). — Re A Debtor (No. 76 
OF 1929), [1929] 2 Oh. 146 ; 98 L. J. Oh. 334 ; 
141 L. T. 260 ; 46 T. L. R. 403 ; 73 Sol. Jo. 
299 ; [1929] B. & 0. R. 48, C. A. 

851a. Judgment including excessive interest within 
Moneylenders Act, 1927 (c. 21).] — ^The pro- 
visions of Moneylenders Act, 1927 (o. 21), 

s. 0, do not prevent a moneylender who has 
obtained judgment for a debt which includes 
interest at a rate exceeding 6 per cent, per 


annum from serving a bkpcy. notice upon the 
debtor requiring payment of the judgment 
debt. 

A moneylender presented a bkpcy. petition 
against his debtor upon which a receiving 
order was made, though the act of bkpcy. 
relied upon in the petition was non-com- 
pliance with a bkpcy. notice requiring the 
judgment debtor to pay the judgment debt, 
which in fact included int^est at a rate 
amounting to 270 per cent, per annum: — 
Held : the receiving order was rightly made. 
— Re A Debtor (M7 op 1930), [1930] 2 Oh. 
239 ; 99 L. J. Oh. 366 ; 143 L. T. 292 ; 
sub nom. Debtor v. Petitioning Creditors, 
[1929] B. & O. R. 184, 0. A. 

857. Add. Annotation : — Refd. Re L. A. & B. P. M., 
OfficiaJ Receiver v. The Debtors (1926), 96 
L. J. Oh. 258. 

866. Add. Annotaiion : — Consd. Be A Debtor, 
Ex p. Debtor (1922), 92 L. J. Oh. 410. 

870. Add. Annotation: — Refd. Be A Debtor, [1929] 
2 Oh. 146. 

875. Add. Citation : — 15 Mans. 304. 

Add. Annotation : — Consd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Oh. 410. 

875a. Judgment to pay creditor — Notice to 

pay registrar of county court.] — (1) Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice foimded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar. 

(2) The Practice Regulation of Peb. 18, 
1890, which requires every notice of motion 
by way of appeal from a county ct. to state 
the grounds of the appeal, does not preclude 
an applt. from relying upon a point not taken 
in the ct. below, if the ct. thinks fit to give 
leave to raise the new point. — Re A Debtor 
(No. 16 OF 1922), Ex p. The Debtor (1922), 
92 L. J. Ch. 410 ; [1922] B. & 0. R. 264, D. 0. 

887a. Partner — Not at principal place of 

business.] — Where a judgment has been i^- 
covered against a finn, & a bkpcy. notice 
following the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm, & a 
petition presented against the firm, a receiving 
oi’der cannot be made against the firm other 
than the partner who was not served. — Re 
Debtors (No. 807 of 1922), Ex p. Debtor 
(1922), 92 L. J. Ch. 120 ; [1922] B. & C. R. 
119, 0. A. 

898. Add. Annotaiion : — Consd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & 0. R. 221. 

923a. Issue of second notice bv same creditor.! 

— Creditors having obtained Judgment iasuea 
a bkpcy. notice for £945 served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the beUef that the notice would be disputed 
the creditors issued & served a fresh bkpcy. 
notice about two months later for £857, &, 
that notice not having been complied with 
within seven days, a petition based on the 


PART fl. SECT. 2. SUB-SECT. 10.— 
A. (ff). 

n. For ** Held : the objection was 
sastaioable ** read ** Btld : the objec* 
tlon was not sustalnabie.** 

cff. Ooata of unauccesaftU executUm not 


included,}:-Ue EvA, [1927J N. Z. L. R. 
652.— N.Z. 

PART II. SECT. 2. SUB-SECT. 10.— C. 

ih. Time of service — Service out of 
nme .) — A debtor summons was per- 

6 


sonaUv served on bkpt. two days too 
late : — Held : the oondltlon of okpoy. 
prior to tho filins of a petition neoes- 
safily Involved an lust of bkpcy. whlcdi 
,the ct. would assuxnc was a proper 

S t>uird for the adl^oatlon.—- Its 
OBHASt, {1924] 2 1. B. 46.— IR. 
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fresh hkpcy. notice was presented & served. 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
reftised to do so, & made a receiving-order 
on the fresh bkpcy. notice: — Held: (1) 
debtors could not refuse to comply with the 
fresh bkpcy. notice on the ground that as the 
previous notice had resulted in an act of 
bkpcy. this had put it out of the power of 
debtors to make any payment in compliance 
with the fresh notice or otherwise de^ with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpcy. notice the payment 
might be set aside, ^ the money made avail- 
able for the general body of creditors. — Re 
Debtors (No. 771 op 1920) (1926), 43 
T. L. E. 9 ; 70 Sol. Jo. 1089; avih nom. Re 
Prbdbrickb & Whitworth, Ex p. Hibbard, 
[1927] 1 Oh. 253; 90 L. J. Oh. 70; 130 L. T. 
208 ; [1920] B. & C. R. 150, C. A. 

938. Add. Annotaliona: — Refd. Re Debtors (No. 
771 of 1920) (1926), 43 T. L. K. 9; 
Fredericke & Whitworth, Ex p, Hibbard, 
[1927] 1 Ch. 263. 

942. Add. Annotation : — Consd. Re A Debtor, 
[1929] 1 Ch. 302. 

958. Add. Annotation : — Consd. Re A Debtor, 
[1929] 1 Ch. 362. 

954. Add. Annotation : — Retd. Re A Debtor, 
[1929] 1 Ch. 302. 

957. Add. Annotation : — Consd. Re A Debtor, 
[1929] 1 Ch. 302. 

957a. Statement to agent of creditors of insolvency 
in foreign country.] — ^A debtor informed a 


person acting for some creditors in England 
la) that ho owed debts to a very much larger 
amount in Switzerland ; (6) that bkpcy. 

proceedings had been initiated against him 
there ; (c) that he intended to offer his Swiss 
creditors £1 ,000, which was aU the money he 
had ; (d) that if the Swiss creditors accepted 
that, he intended to offer his English creditors 
6s. in the £1, payment to be spread over a 
number of years. The creditors proceeded 
against the debtor, alleging that he had com- 
mitted an act of bkpcy. under 1914 Act, 
s. 1 (1) (h). A recei-ving order having been 
made, the debtor appealed : — ffeld : (1) the 
statements made by the debtor were not a 
mere discussion of his affairs, but a ** notice ” 
to his creditors that he had suspended or was 
about to suspend payment within the sect. ; 
(2) the debtor being in England, there being 
creditors in England, & the jurisdiction here 
being undoubt^, it was not necessary to 
suspend the making of a receiving order 
here. The Swiss proceedings could be con- 
sidered from time to time, & a stay in the 
proceedings here ordered, if advisable. — 
Re A Debtor (No. 737 op 1928). ri929] 1 Ch. 
302 ; 98 L. J. Ch. 38 ; 140 L. T. 200 ; [1928] 
B. & C. R. 130. C. A. 

959. Add. Annotation: — Consd. & Apld. Re A 
Debtor, [1929] 1 Ch. 362. 

963. Add. Annotations : — ^Refd. Re Debtor (No. 3 
of 1926) (1920), 136 L. T. 089 ; Re A Debtor. 
[1927] 1 Ch. 97. 

971. Add. ATinofafion Expld. 72c A Debtor, [1929] 
I Ch. 362. 

972. Add. Annotation -Refd. Re A Debtor, [1929] 
1 Ch 362. 


Part ill. — Petition. 

997a« Proceedings by public officer or agent — accompanied by the affidavit required by 

Necessity for affidavit of authority.] — ^Where r. 268 of the Bkpcy. Rules, 1886, stating that 

a bkpcy, petition presented by a co. under the person presenting the petition was the 

Bkpcy. Act, 1883 (c. 52), s. 148, was not authorised public officer or agent of such 


PART II. SECT. 2, SUB-SECT. 10.— 
G. (b). 

9S9 i. Must he mutual d: in same 
riahl.] — He Anderson. Ex p. Alex- 
ander (1027), 27 S. It. N. S. W. 296 ; 
44 N. S, W. W. N. 69.— AUS. 

PART II. SECT. 2, SUB-SECT. 11.— A. 

st* Whether binding on partner .] — ^A 
partner gave notice of suBpensloxi of 
payment to his Arm’s creditors 
//dd / the notice did not affect another 
alleged partner who had neither ex- 
pressly nor impliedly authorised this 
notioe.— Abdul Sattard. V. E. A. R. M. 
OiiETTTAR Firm (1982), I. h. R. 10 
Hen. 216.— IND. 


PART II. SBCrr. 2, aUB«SECT. 12. 

tj. Defaults .] — Defaults more than 
six months bdore presentation of a 
bkpoy. petition followed by demands 
for payment are not per se an act of 
bkpoy., but when further defaults take 

B laoe within six months of the petition 
He whole form one continuing act of 
bkpcy. — lie Uaitblat, 110251 3D. L. R. 
446 ; 6 C. B. R. 765 ; offp*. 1 1026 J 2 
D. L. R. 1319 ; 5 0. B. R. 714.— CAN. 

•k. Failure to meet series of promis* 
sorp nolesA^Ueld : an act of bkpoy. — 
gc Fox, Lester v. Powrm, 11925J 1 
D. £. R, 198 : 6 0. B. R 
•1. Failure to meet liabilities as they 


become due .] — The words ” ceases to 
meet his liabilities as they become 
due ” do not mean that when in any 
single ease debtor makes default in 
payment of a debt as & when duo he 
commits an act of bkpoy., but a failure 
to meet his liabilities as they become 
due '* in some wider sense , — He 
Canadian Cap CJo., Ex p. Truster, 
(10243 1 D. L. R. 617 * 53 O. L. R. 
506 ; 4 C. B. R. 185.— CAN. 


PART II. SECT. 4. 

m i. Not statement shounng 

insolvency prepared by creditors* agent.] 
— He Tknbnbein, He Bankruptcy 
Act (Man.), [1927] 4 D. L. R. 270; 
[1927] 2 W. W. R. 374— CAN. 


m U, .1 — Re Shirley 

[19273 2 D.L. R.969; 8 C. B 


(N. B.). 
. R. 235 ; 


ajOa., [19281 1 D. L. R. 350 ; 8 C. B. H. 
G12.— CAN. 


fm. ,] — Where theie were re- 

peated defaults by a debtor in fulfilling 
promises to pay made within three 
months preoeding a petition in bank- 
ruptcy : — Held : an order adjudging 
the debtor a bkpt., on the ground that 
it had ceased to meet its liabilities 
generaOy as they became due, should 
be affirmed . — He Shellbrook Store, 
LTD., (19313 2 W. W. R. 61C.— CAN. 

tn. .1 — The words ” ceases to 

meet his liabilities as they become 
due ** do not include a continuing 
default.— Brown v. Kelly -Douglas 
& Co., (19231 1 W. W. R, 1840 ; [1923] 
2 D. L. R. 738 ; 32 B. C. R. 143.— <5AN. 

BO. Mere insoIi>encv.)— Insolvency in 
itself, without an admission of In- 
solvency, is not a ground for the filing 
at a petition to adjudge a debtor a 
bkpt.; it must appear that he has 
committed an act of bkptcy. — He 
KBONSON, [19311 3W.W.R. 22.— CAN, 


PART III. SECT. 1, SUB-SECT. 1.— A. 

is no power 

in an agent, acting under general power 
of attorney, to present an insolvency 
petition on behalf of his principal, 
unless the power expressly authoiisoH 
such act, — Re Osman (1919), 40 

N. L. R. 17.— S. AF. 

b U. S.P. Ex p. Garbutt (1925), 46 
N. L. R. 67.-H5.AF. 

991 ii. Unlicensed company,]—' 

Extra Provincial Corpus. Act cannot 
& is not intended to affect tho right of 
an unlioensed foreign corpn. to Institute 
proceedlujgs xmdor Bkpcy. Act. — He 
^ciETY Shirt Co., [1932] 1 D. L, R. 
561 ; O. R. 104,— CAN. 

998 il. No evidence wlun debt 

accrued — Motion unopmsed.] — Held : 
petitioners were entitled to the relief 
which they claimed. — Ftsreb v. Wil- 
kie. Ltd., [19203 19 O. W. N. 351 : 
59 D. L. R. 502 : 1 C. B. R. 376.- CAN. 
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CO. ; — Held : the petition was rightly refused. 
— Be Cbipps, Ross & Co., Ex p, Ross (1888), 
08 reported in 6 Morr. 220. 

1007a. Aybe, Ex p. Potts 

(1840), 10 L. J. Bey. 20. 

1016a. Exercising powers under Law 

Distress Amendment Act, 1908 (c. 53).] — 
landlord obtained judgment against his 
tenant for £204 in respect of rent & fire 
insurance, & served on him a bkpey. notice. 
The notice was not complied with, & a 
petition for a receiving order was presented. 
While the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 0 of the above 
Act, to pay their rents directly to him, & 
from one subtenant he received £62, the 
debt being thus reduced by that amount. 
A receiving order was afterwards made : — 
Held : as the claim still amounted to more 
than £60 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpey. 
notice in the normal way. — Re A Debtor 
(No. 649 of 1928), [1929] 1 Ch. 170 ; 98 L. J. 
Ch. 36 ; 140 L. T. 166 , 46 T. L. R. 10 ; 72 
Sol. Jo. 727 ; [1928] B. & 0. R. 126, C. A. 

1019a. Solicitor — ^Petition based on order for pay- 
ment of costs to client.] — Re A Debtor (No. 
70 of 1929), No. 830a, ante. 

1026. After this case add, “ See S. C. J. (Consolida- 
tion) Act, 1926 (c. 49), ss. 36-43.^’ 

1043. Add. Annotation : — Refd. Re Ij. A. & 
B. P. M., Official Receiver v. The Debtors 
(1926), 96 L. J. Ch. 268. 

1047a. Under voidable contract.] — ^A 

employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission B. re- 
covered judgment against A. for the amount 
of the promissory note in default of appear- 
ance, & issued a bkpey. notice based on the 
judgment, & A. having failed to comply with 
the bkpey. notice, B. presented a bkpey. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by B. to L. ; — Held : the act of bkpey. 
was founded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, s. 6 (3), to be satisfied with the proof 
of B.’s debt, & the receiving order must be 
rescinded. — Re A Debtor (No. 229 of 1927), 
[1927] 2 Ch. 367 ; 96 L. J. Ch. 381 ; 137 L.T, 
507 ; [1927] B. & C. R. 127, C. A. 


1048. Add. Annotation: — As to (1) Retd. Hum- 
phery t>. Wilson (1920), 141 L. T. 469. 

1050. Add. AnnotaHon : — Folld. Re Debtors, [1927] 
1 Oh. 19. 

1051a. .] — A debt to be a good petitioning 

creditor*s debt must be a liquidated sum, pay- 
able either immediately or at some certam 
future time at the date of the act of bkpey. 
It is not sufficient that the debt should have 
become a liquidated sum in the interval 
between the act of bkpey. the presentation 
of the petition . — Re Debtors (No. 609 of 
1926), [1927] 1 Oh. 19; 96 J. Oh. 33; 136 
L. T. 182, C. A. 

1065. Add. Annotation: — Gonsd. Re Debtors, 
[1927] 1 Ch. 19. 

1066. Add, Annotation : — Reid. Re Debtors, [1927] 
1 Oh. 19. 

1067. Add. Annotation : — Apld. Re Debtor, Ex p. 
Lawrence, [1928] Ch. 065. 

1077a. Tender before bankrupty notice — Whether 
creditor bound to accept.] — On Jan. 3, 1928, 
a creditor obtained judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the remaining ^3 instalment, which 
only became due between the date of the 
writ & the judgment, untouched by the 
judgment. On Jan. 9, in response to the 
creditor’s invitation, debtor tendered the 
£23 in cash, but the tender was refused. 
On Jan. 27 the creditor filed a bkpey. notice 
in respect of the £47 judgment debt, & on 
Feb. 16 he filed a petition based on the two 
debts, & on non-compliance with the bkpey. 
notice : — Held : though the two debts were 
still owing Sd amounted to over £60, so that 
the creditor was formally entitled to present 
a petition under 1914 Act, s. 4 (1), neverthe- 
less the refusal before the bkpey. notice of 
the £23 offered at his invitation, & refused 
only in order to keep the total debt over £50, 
was “ sufficient cause ** witliin sect. 6 (3) 
for making no order on the petition . — Re 
Debtor, Ex p. Lawrence (No. 21 op 1928), 
[1928] Ch. 665 ; sid) nom. Re Debtor 
(No. 21 op 1928), Ex p. Petitioning 
Creditor v. Debtor, 97 L. J, Ch. 265 ; 
sub nom. Be Debtor, Ex p. Lawrence, 139 
L. T. 519, D. C. 

1078. Add. Annotation : — Gonsd. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

1110a. Note given for Illegal considera- 

tion — Bond fide holder without notice.] — 

Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given for illegal consideration, showing his 
hona fides & want of notice of the illegality 


PART HI. SECT, i, SUB-SECT. 2.--A. 

1026 a. .] — Where there is no 

privity of contract between the Jn- 
solvent & the alleged creditor, no debt 
can exist which may be made the 
fi^und for a bkpey. petition . — Re 
Canadian Chocolaitc Co.. [1924] 2 
D. L. R. 508.~-CAN. 


1026 Ui. .1— A bkpey. ct. should 

not proceed with a petition on a dis- 
pnted debt until the ordinary cts. have 
settled tlie disputed question . — lie 
Whistle Co.. [1925] i D. L. K. 1110 ; 
6 a B. R. 495.~-CAN. 


undertaken, after the Act came into 
operation, the liabilities incurred by a 
fl rm before the Act come Into operation. 
— Re Stkwakt Mkbcantilk Co., Dtd. , 
[1921] 1 W. W. R. 740 : 59 D. L. R. 
412 1 a B. R 367.-^AN. 

• il. JttdgmcrU founded on 

cause of acHon partly arising before 
Act in operation.] — Held : such Judg- 
ment was sufflolent either as on avail- 
able sot of bknoy., or as constituting 
A dobt upon which to found a bkpey. 
petition. — 2U Magctb^ [1923] 3 

D. L. R. 1186: 61 O. t. R. 68 ; 3 
C. B. R. 880.-^AN. 


• i. Debt contracted before Bankruptcy 

Act. 1919, in operation .] — A reoelvliig 
order against a co. under the above 
Act may bo based upon a debt owing 
to the CO. by reason of its having 


s Hi. .) — Such a debt cannot 

be used as a ground for a bkpey. 

s?6 -‘TctS ‘ ^ 

•n. Ddtt contracted in province in 


8 


which company not licensed to trade — 
No restdeniial Qualification.] — When a 
CO. is not licensed to trade in a provinoo 
Sc hoH no assets in that provinoe, the 
mere fact that members of the co. have 


purchased raw furs when in that pro- 
vince docs not confer on it a sutQcient 
residential qualification to enable a 
bkpoy. petition to be presented against 
it in that province . — Re Bommov 
(K. 8.) Sc Son, Ltd., [19231 1 D. L. H. 
601 ; 3 C. B. R. 637.--OAN, 


PART III. SECT. 1, SUB-SECT. 2.— 
C. (a). 

1050 Iv. 1 — It is sufficient tl the 

debt is actually owing, though not 
actually due or payable — Re Tcnnkll, 
Ltd., Exp. Wtus Sc Andebsok, [1928] 
4 D. L. R. 1018.- -can. 
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of the oonsideratioii, & there is no ground for 
disbelieving him, the ct. will not hold that 
he has not discharged the ontta of proof which 
falls on him to prove the claim, & a receiving 
order should be made. — Re A Debtor (No. 4 
OP 1922), Ex p. Petitionino Creditor, 
[1922] B. & C. B. 116, C. A. 

1127* Add, Annotations: — Clonsd. Be A Debtor, 
[1929] 2 Ch. 146. Refd. Re A Debtor, [1927] 
1 Ch. 19. 

1136* Add, Annotation : — Refd. Be Debtors, [1927] 
1 Ch. 19. 

1156a. Failure to comply with bankruptcy notice-- 
Right to petition not confined to creditor 
serving notice.]— When an act of bkpcy. has 
been committed by the failure of a debtor 
to comply with a bkpcy. summons, any 
creditor may avail himself of it for the 
purpose of presenting a bkpcy. petition 
against the debtor ; the right to petition is 
not limited to the creditor who has served 
the bkpcy. notice. — Re Hastings, Ex p, 
Dearije (1884), 14 Q. B. D. 184 ; 64 L. J. 
Q. B. 74 ; 33 W. R. 440 ; 1 Morr. 281, C. A. 

1175. Add, Annotation : — Obtd. Re A Debtor, 
Ex p. Newburys (1926), 95 L. J. Ch. 199. 

1177a. Delay in presenting petition.] 

— Re Carr, Ex p, Jacobs, No. 1178a, poet, 

1177b. .] — A creditor, by his 

agent, attended a meeting of creditors held 
on Nov. 4, 1901, at which a resolution was 
carried approving a deed o^ assignment for 
the benefit of creditors. The agent neither 
iissented nor dissented, but stated that he 
must consult his principal, & expressly 
reserved his right to take bkpcy. proceedings. 
On Nov. 30, he wrote to the trustee under the 
deed saying ho was not satisfied with the 
debtor’s affairs, & that he still reserved 
his right to take steps in bkpcy. The 
trustee in reply asked him if he intended to 
proceed in bkpcy. to do so at once in 
order to save trouble & expense. No further 
communication was made to the trustee till 
after the filing of the petition on Jan. 27, 
1902. The petition was dismissed on the 
authority of Re Carr; Ex p, Jacobs, No. 
1178a: — Held: there had been no acquies- 
cence or unexplained delay. The case of 
Re Carr; Ex p, Jacobs, No. 1178a, only 
applies to the case of a petitioning creditor 
who has been “ sitting on the rail.” — Re 
Day, Ex p, Hammond (1902), 86 L. T. 238 ; 
60 W. R. 448 ; 18 T. L. R. 442 ; 40 Sol. Jo. 
361, D. C. 

Annotation Consd. Re Beosley (1913), 109 L. T. 910. 

1177c. .]— On July 22, 1913, 

B. executed a deed of assignment for the 
benefit of his creditors, &; on Aug. 12 called 
a meeting of his creditors to approve the 
deed. At this meeting J., the secretary of 
S., Ltd., one of the creditors, & N., solr. for 
S., Ltd., were present, but they did not vote 
upon the resolutions, &; expressed them- 
selves dissatisfied with the deed. Subse- 
quently S., Ltd., on being requested to assent 
to the de^, notified the trustee on Sept. 2 
that they declined to assent ; & on Oct. 18 
they presented a petition against B., alleging 
as the act of bkpcy. the deed of July 22 : — 
Held : (1) there had been no assent, express 


or implied, on the part of the petitioning 
creditors, such as to disentitle them to set 
up the deed as an available act of bkpcy., 
upon which a petition could be founded ; 
(2) in view of the decision in Be Day, Ex p, 
Hammond, No. 1177b, the case of Re Carr; 
Ex p. Jacobs, No. 1178a, could no longer be 
relied upon as an authority for the pro- 
position that cm imexplained delay in pre- 
senting a petition might amount to 
acquiescence in a deed. — Re Beesley (1913), 
109 L. T. 910, D. C. 

1177d. .] — Where the agent of cer- 

tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to the trustee 
enclosing the creditors’ account, & asking for 
an acknowledgment of the claim, & after 
receipt of particulars of the deed, including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment : — Held : there 
was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy. — Re A Debtor, Ex p. 
Newburys, Ltd. (1926), 95 L. J. Ch. 199; 
[1926] B. & C. R. 23. 

1178. Add, Annotation : — Refd. Re A Debtor, 
Ex p. Petitioning Creditors, [1924] B. & C. R. 
106. 

1178a. — — There is no duty cast on 

a creditor who receives notice of a deed of 
assignment for the benefit of creditors to 
express his dissent ; nor does mere attend- 
ance at a meeting of creditors where such a 
deed is agreed to amount to approval. 
An imexplained delay of two months in 
presenting a petition or expressing dissent 
from the deed amounts to acquiescence. — 
Be Carr, Ex p, Jacobs (1901), 85 L. T. 552 ; 
50 W. R. 336, D. C. 

Anrwtatiom : — Distd. Re Day, Ex p, Hammond (1902), 86 
L. T. 238. N.F. Ro Beesloy (1913), 109 L. T. 910. 

1178b. .]—Rc Beesley, No. 11T7c, 

ante, 

1178c. Failure to dissent from deed of 

assignment.] — Re Carr, Ex p. Jacobs, No. 
1178a, ante, 

1179. Add, Annotation : — Refd. Be A Debtor, [1028] 
Ch. 199. 

1179a. Attendance at meeting of com- 

mittee of inspection.] — About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his affairs. 
His trading was not prosperous ^ new debts 
were incurred. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally & a circular letter with a 
form of assent was sent to & received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed ^ suggested that they 
or some other new creditor ^ould be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 26, 1924, & their director & their solr. 


PART HI. SECT. 1, SUB-SEOT. 2.— G. 

■o. Order for alimony, \ — Upon a 
petition by a woman for a tocoivlng 


order against her husband, based upon 
a failure to pay alimony : — HeW : the 
order did not create a debt within 

9 


Bkpoy. Act, 8. 44 . — Re Freedman, 
[19241 3 D. L. K. 617 ; 65 O. L. K. 
206 ; 6 C. B. R. 47.— CAN. 



Cases 117^— 1367a. English and Empire Digest Supplement. 


attended accordingly, discussing ^ advising 
on certain matters* Petitioning creditors^ 
however, refused to assent to the deed & 
presented a petition in bkpey. grounded upon 
the execution of the deed as an act of bkpey. : 
— Held : on the facts, petitioning creditors 
had 80 far recognised the deed as to preclude 
them from avajling themselves of its execution 
as an act of bkpey. — Re A. Dbjbtor, Rx p. 
Petitioning Obeditoks (No. 24 of 1924), 
(1924), 94 L. J. Ch. 42 ; [1924] B. & 0. R. 
106, D. C. 

1182. Add. Annotation : — Apld. Be A Debtor, Exp. 
Newburys (1926), 96 L. J. Ch. 199. 

1210. Add. Annotation : — Reid. Re A Debtor, [1928] 
Ch. 199. 

121 !• Add. Ciiaiion : — 39 L. J. Bey. 46. 

1217. Add. Citation : — 29 W. R. 268. 

1253a. Secretary duly authorised to present 
petition.] — The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkpey. petition, & at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed & attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition : — Held : 
the petition amply informed debtor ‘who 
petitioners were, & what the debt was in 
respect of which they were petitioning ; 
there was no defect or irregularity &, even 
if there were, it would come within 1914 
Act, 8. 147 (1), & the appeal must be allowed 
&, a receiidng order made & dated as of the 
date on which it should have been made in 
the county ct. — Re Marsden, Ex p. Sellers 
(E. H.) & Sons, Ltd. (1921), 91 L. J. Ch. 
318 ; 126 L, T. 408 ; [1921] B. & 0. R. 188, 
D. O. 

1274a. True copy of bankruptcy notice not 

made exhibit to affidavit.] — An original bkpey. 
notice on the file of the county ct. was in 
Form No. 6 in the Appendix of Forms to the 
Bkpey. Rules, 1916, intituled “ In the High 
Court/ of Justice, In Bankruptcy,*' & was 
sealed with the county ct. seal, the Form not 
being adapted in any way to the form of 


bkpey. notice to be issued by a county ot* 
On an appeal from a receiving order, the 
Div. Ot* discovered that the original bkpey. 
notice was in Form No. 6, & the affidavit of 
service exhibited a copy of the bkpey. notice 
sealed with the seal of the county ct. which 
was not a true copy of the original bkpey. 
notice. The ct. h^d that the bkpey. notice 
was bad, allowed the appeal, resemded the 
receiving order, dismissed the petition & set 
aside the bkpey. notice. — Be Evans, Davies 
v. Evans, [1931] B. & C. R. 48, D. 0. 

1286a. Details of debt — ^Petition by 

money-lender.] — ^Money-lenders’ Act, 1927 
(c. 21), 8 . 9 (2), applies to loans made before, 
as well os to those made after, the Act. — 
jBe Debtor (No. 99 op 1928) (1928), 97 
L. J. Oh. 250 ; 139 L. T. 234 ; 72 Sol. Jo. 
335 ; [1928] B. & 0. R. 40, C. A. 

1313. Add. Citation 68 L. T. 689. 

1326. Add. Annotation -Refd, Re Debtors, [1927] 
1 Oh. 19. 

1382. Add. Annotation : — Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Oas. 263. 

1345. Add. Annotation : — Ck>nsd. Re A Debtor, 
[1929] 1 Ch. 170. 

1347. Add. Annotation : — Consd. Be A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 432. 

1847a. .] — The registrar in bkpey. pos- 

sesses the widest discretion in respect of 
granting adjournments of the hearing of 
petitions, the only limit that the law imposes 
upon him being that he should exercise a 
judicial discretion. — Re A Debtor, Ex p. 
Petitioning Creditor (1920), 89 L. J. K. B. 
432 ; [1920] B. & 0. R. 1, D. 0. 

1357. Add, Annotation : — Refd. Re A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 432. 

Id57a. Reasonable prospect of satisfac- 

tion of debts.] — Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satined that there is a reasonable prospect 
of the debts being satisfied, & the ct. should 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 


PART 111. sect. 1, SUB-SECT. 4. 

1202 i. Within aix monthe — When 
time bf.ijins to run — Ce/ieing to meet 
liabilities.] — Whuro A. had failed to 
pay liablHtie« on tbeir due dateft 
eighteen months prior to the presenta- 
tion of the bkpey. petition against 
him : — //eld .• the more continnanoe of 
the failure to pay the same liabilities 
could not be said to be an act of 
bkpey. oecuning within six months 
befoi*e the presentation of the petition. 
— rutowN V. Kktxt-Douglas & Co., 
(19231 2 D, h. K 738 : 32 B. C. 11. 
143 ; (J9231 1 W. W. ll. 1340.— CAN. 


PART III. SECT. 3, SUB-SECT. 1.— B, 

u i. J — members 

of the tirm must be named In a petition 
for a receiving order against a paitner- 
»hlp . — Ke Cnwr Brotheps, 11926} 4 
D, L. R. 721.— CAN. 


PART III. SECT. 8, SUB-SECT. 2. 

1261 1. On partners .] — All mem> 

bers of the firm must be served with 
a petition for a reoeiviDg order against 
a partnership.— Rtf Cluff Brothers, 
[1925] 4 D. L. R. 721.— CAN. 


1276 ii. By whom — SolirUor.J— 

/ie X. (1920), 69 D. L. It. 617 ; 1 
O. B. K. 469.— CAN. 


PART III. SECT. 3, SUB-SECT. 3. 

1277 va. .] — Semble: the 

affidavit required by sect. 4 (2) of 
Bankruptcy Act, R. 8. C., 1927, o. 11, 
In verification of a creditor’s petition 
must be made by iietltioner, except in 
oases under ml© 32, viz. those where 
petitioner is a oojpn . — He McKav 
Oil Co., [1930] 1 W. W. R. 66 ; 2 
D. L. R. 643 ; n C. B. R. 248.— CAN. 


PART in. SECT. 8, SUB-SECT. 7.— B. 

1384 m. Position oj ifated 

creditor,] — A creditor who had 
petitioned for sequestration of the 
estates of hJs debtor proposed to 
abandon his petition belore sequestra- 
tion had been awarded. Another 
creditor thereupon lodged a minute 
craving to be slsted as a party to the 

e »tition. The Lord Ordinary slsted 
m, & six weeks later, on hlsj^tttion, 
granted sequestration. vouchers, 
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admittedly sufficient to substantiate 
the creditor’s debt, were exhibited to 
the Lord Ordinary before he granted 
sequestration, & were subsequontly 
lodged in process, but these psurticular 
vouchers bad not been produced when 
the creditor was sletM. Thereafter 
the debtor presented a petition for 
recall of the sequestration on the ground 
that the proceedings were ah initio 
void, in respect that the sisted creditor 
had not fullllled the statutory pro- 
cedure for obtaining sequestration 
laid down in Bkpey. (Scotland) Act, 
1913, 8. 20, In that he had failed 
timeoufily to lodge in process the 
necessary evidence of his debt : — 
Held : a creditor craving to be sisted 
in terms of Bkpey. (Scotland) Act, 
1913, s. 83, as p^tioner to a petition 
for sequestration did not need to 
to follow out the statutory procedure 
prescribed by sect. 20 as essential in 
the case of an original petitioner. It 
being sufficient if such sisted creditor, 
before the award of sequestration was 
made, satisfied the Lord Ordinary as 
to the existence of his debt,-^TftWART 
V. WETHERDAIU, LTD., [1928] 8. 0. 
677,— SOOT. 
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payment of his debts . — Be Bowen, Ex p. 
Tibb Dbbtob, [1924] B. & O. E. 32, 0. A. 
1866. Add. Annotation ; — Refd. Be Debtor, [1928] 


1866a. Agreement to withdraw— Bill of exchange 
given In consideration of — Void.] — Davis 
V. Holding (1836), 1 M. & W. 159 ; 1 Gale, 
380 ; Tyr. & Gr. 371 ; 5 L. J. Ex. 102 : 150 
B. E. 388. 


4 nnoiation$ Held. Belchor v. Saiaboume (1844). 6 Q. B. 
414 ; Smith v, Salamann (1864), 9 Exoh. 536 ; Whit- 
more V. Farley (1881), 14 Oox. 0. C. 617. 


1867a« After receiving order made.] — A 

creditor who presented a petition in bkpcy. 
against debtor failed to disclose a charge 
which had been given him by debtor some 


years previously. The registarar allowed the 
creditor to amend his petition after a re- 
ceiving order had been made : — Held : apart 
from amending the petition, it was doubtful 
whether the receiving order could be set 
aside on the ground of the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 
receiving order . — Re A Debtor (No. 1607 of 
1921), [1922] 2 K. B. 109 ; 91 L. J. Oh. 471 ; 
127 L. T. 344 ; 38 T. L. R. 674 ; 66 Sol. Jo. 
472 ; [1922] B. & 0. B. 9, 0. A. 

1378a. To remove name of debtor — Pro- 

ceedings against partnership-— One partner a 
company — Winding up .] — Re Dobree & Co., 
No. 3793a, post. 


Part IV. — Receiving Order, 


1451a. To make order against partners — 

Act of bankruptcy by other partners.] — Re 

Gowland Brothers, Ex p. Procter Shotton 
(1928), 65 L. Jo. 378, D. 0. 

1453. Add, Annotation : — Retd. Re A Debtor, 
[1927] 2 Oh. 367. 

1454. Add. Annotaiion : — Consd. Re A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 

K. B. 432. 

1462. Add. Annotaiion : — Expld. & DIstd. Re A 
Debtor, Ex p. Petitioning Creditor (1920), 
89 L. J. K. B. 432. 

1467. Add. Annotations : — Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Oh. 199. 

1482. Citations : — For “ 54 h. Jo. 444 ; 148 

L. T. Jo, 178 ” read 89 h. J. K. B. 40.’* 
1488a. Debtor claiming Indemnity — As surety for 

contingent liability of petitioning creditor.] — 
Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum of 
money, & recovered judgment against him 
(on balance of account) for £2,065, A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
he bad become surety for the co. for their 
bank overdraft with a limit of £5,000, & that 


he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors* meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcy. : — Held : 
on the facts, petitioning creditors* obligation 
to indemnify debtor as surety in respect of 
his contingent liability for a debt due from 
petitioning creditors to a bank did not con- 
stitute “ sufficient cause *’ for the dismissal 
of the petition . — Re A Debtor (No. 13 op 
1922), Ex p. The Debtor, [1923] B. & 0. R. 
54, C. A. 

1488. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1489. Add. Annotations : — Consd. Re Forder, 
Forder r. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1490. Add. Annotation : — Consd. Re Debtor, [1928] 
Ch. 199. 

1491. Add. Annotaiion : — Refd. Re Debtor, [1928] 
Ch. 199. 

1491a. .] — Debtor furnished a friend 

with a cheque for £500 as a deposit in con- 
nection with the underwriting of shares by 
a co. in which the friend was interested. 


PART 111. SECT. 3, SUB-SECT. 12. 

1879 lU. -.) — Re Little, 

fl926) I D. L. R. 395 ; 66 O. L. 11. 
196 ; 5 a B. R. 244 ; revsg.. 11924] 2 
D. h. R. 1172.— CAN. 

PART 111. SECT. 8. SUB-SECT. 18.— B 

1408 il. .] — Wboro a judge 

before whom a bkpcy. petition wae 
being tried bad no knowledge of the 
law of another province. Sc a question 
arose concerning that law & be sent 
the case over to be tried in a com- 
potent ot. in that province : — JHdd : 
this was a reasonable course to pursue. 
— Re Fairwrathkbs, Ear p. Montreal 
(C iTV) (1921). 2 a B. H. 342.— CAN. 

PART IV. SECT. 1. 

1469 ii. Authonsed assignmeni 

made before coTidiHone of composition 
deed ^mted.} — lie Lipson, [1923] 3 
D. L. R. 1171 ; (1929), 52 O. L. R. 352 ; 
2 C. B. K. 488.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

t. Bead now ** 1461 i.*’ 

1461 It, Authorised aseignnient — Be- 


tween service <& hearing of bankruptcy 
pgftfion.]— Bkpcy. Act, b. 4 (6), docs 
not apply where debtor, with the 
palpable intention of cbooBing hie own 
truBtee, makes an asBignment after 
bo has been served with a petition in 
bkpcy. & before the return of the notice 
of hearing . — He Croteau & Ci.ark Co., 
Ltd., 119201 48 O. L. R. 359 ; 65 
D. L. R. 413 ; 1 C. B. R. 364.— CAN. 


1461 iii. After hut on same day 

08 presentation of petition appoint- 
ment of interim receiver .} — Although 
after the presentatiou of a petition in 
bkpcy. Sc appointment of an Interim 
receiver debtor on the same day 
makes an assigmnent for the general 
benefit of his oicditors to an authorised 
trustee other than the one asked for 
in the petition, the ct. will hear the 
petition on its return 8c may grant the 
same Sc appoint as trustee the person 
named therein . — Re Proorebsive 
Farmers Co., Ltd.. (19211 3 W. W. R. 
265 ; L 0. B. R. 561.— CAN. 

1461 iv. .] — ^Motion by a credi- 

tor for a receiving order, after debtor 
had made an authorised assignment. 
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dismissed as unneoessary, but with- 
out prejudice to its being renewed 
If any necessity should arise. — Re 
Waterhouse (Thomas) & Co. (1921), 
04 D. L. R. 518 ; 50 O. L. R. 476.— 
CAN. 

1464 1. No other creditor — Other 
facilities for realiffina deW.l — It is a 
sufficient cause for refusing a receiving 
order that the judgment creditor has 
equally good facilities for realising 
under the iudgment Itself, Sc that 
there is no other creditor. — Re Stone, 
(19251 4 D. L. R. 618.— CAN. 

sp. Debtor in position to pay .} — 
If debtor is in a position to pay 
petitioning creditor, no receiving order 
ought to be made against him without 
giving him some opportunity of paying 
or securing the debt. — Re Maguire, 
(19231 1 D. L. R. 1186 ; 51 O. L. R. 63 ; 
3 C. B. R, 880.— CAN. 

11. .1 — The ct. refused an order 

sequestrating a debtor*8 estate when 
it was clear that the sequestration 
would not be for the benefit of the 
creditors. — F indlay i>. Bebtar (1921), 
42 N. L. R. 19.— S. AF, 
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Tbe cheque was dishonoured & judgment 
obtained against debtor for £500 & £14 6s. 
coste. In I)ec. 1026, the judgment creditors 
petitioned for a receiving order against debtor 
in respect of the judgment debt. From time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agree to pay to 
them the costs of their proceedings against 
the underwriters as between solr. & client, 
& the costs of their proceedings against 
debtor, also as between solr. & client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. client costs was agreed 
to, 4fc of £50 & £144 were paid & the 
petition dismissed. In J uly petitioners again 
commenced proceedings for a receiving 
order m resi>ect of a sum ascertained by 
deducting from the original debt & interest 
& costs as between so&. & client the pay- 
ments of £50 & £144. A receiving order 
having been made : — Held : the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the | 
underwriters & in obtaining payment by 
debtor of their solr. & client costs amounted 
to extortion & an abuse of the process of the 
ct., & the case fell witliin 1914 Act, s. 5 (3), 
as being one where the ct. was satisfied that 
for sufidcient cause no receiving order ought 
to be made, the receiving order must be 
discharged. — Re Debtor (No. 883 of 1927), 
[1928] Ch. 199; 97 L. J. Ch. 120; 138 L. T. 
440 ; 72 Sol. Jo. 85 ; [1928] B. & C. R. 1, 
0. A. 

1492. Add, Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1493. Add, Annotation : — Reid. Re Debtor, [19281 
Ch. 199, 

1494. Add, Annotation : — ^Apld. Re A Debtor, 
Ex p, Newburys (1926), 95 L, J, Ch. 190. 

1495. Add, Annotation : — Refd. Re Debtor, [19281 
Ch. 199. 


1496. Add, Annotation : — Refd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & C. R. 221. 

1498. After this case add Compare No. 797a> 
ante,^" 


1498a. Exercising powers under Law of Distress 
Amendment Act, 1908 (o. 53).] — Re A 

Debtor, No. 1010a, ante, 

1600. Add, Annotations : — Distd. Re Debtors, 
Ex p. Debtor (1922), 92 L, J. Ch. 120. Refd. 
Hawkins & Sunderland v. Duchd (1921), 90 
L. J. K. B. 913 ; Re A. Sd M., [1926] Ch. 274. 
Mentd. Re A Debtor, [19221 2 K. B. 109. 
1500a. Order against firm other than partner 
not served with bankruptcy notice.]— Re 
Debtors (No. 807 of 1922), Ex p. Debtor, 
No. 887a, ante. 


1508. Add, Annotations : — Apld. Re A Debtor, 
[1922] 2 K. B. 109. Consd. Re Debtors, 
Ex p. Debtor (1922), 92 L, J. Ch. 120; 
Held. Re A. & M., [1926] Ch. 274. 

1518. Add Annalalion lie A Debtor, 

n920j 1 K. B, 461. 

1816a. — — ;; — -Application opposed by olBolal 
receiver.]— Where debtor appUee to the 
registrar in bkpcy. to rescind a receiving 


12 


order made against him, on the ^ound that 
aU his debts have, since the making of the 
order, boon paid in full, the official receiver 
states that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the registrar 
is not bound by that opinion, though in the 
independent exercise of his discretion ho 
ought to give proper weight thereto. — Re A 
Debtor (No. 446 op 1918), [1920] 1 K. B. 
461 ; 89 L. J. K. B. 113 ; 64 Sol. .To. 147 ; 
[1020] B. & 0. R. 81 ; sub nom. Re A Debtor, 
Exp, The Debtor v. Petitioning Creditors 
& Official Receiver, 122 L. T. 354, 0. A. 

1519a. All debts paid In full.]— A 

Debtor (No. 446 of 1918), No. 1616a, ante, 

1520. Add, Citations .—[1920] 1 K. B. 461 ; 89 
L. J. K. B. 113; 122 L. T. 361; [1920] 

B. &. C. R. 31. 

1541a. Failure to disclose security .] — Re 

A Debtor (No. 1607 of 1921), No. 1367a, Wife. 

1545a. Sequestration in Scotland.] — Re A 

Debtor (No. 199 of 1922), No. 389a, ante, 

1548a. Power to make charging order 

on balance of funds in court.]— A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded by an order which directed the 
official receiver, after paying the debts & 
deducting his costs, charges & expenses, to 
pay the balance in his hands to debtor, 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon the balance of the funds in 
the hands of the official receiver : — Held : (1 ) 
the registrar hod jurisdiction to make the 
order; (2) the registrar's jurisdiction was 
derived through the jurisdiction of the judge 
of the High Ct. to whom for the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction . — Re I’rior, Ex p. Prior, 
[1921] 3 K. B. 333 ; 90 L. J. K. B. 1222 ; 
sub nom. Re Debtor, Ex p. Debtor (No. 
718 OF 1920), 125 L. T. 727 ; [1921] B. & 

C. R. 124, 0. A. 

1552a. Receiving order discharged subject to 
condition — Condition not fulfilled— Rescission 
of discharging order.] — Debtor, a barristor, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 & 
negotiations for a loan for that amount with 
an insurance co. had been going on since 
July 10, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed ; & upon debtor undertaking 

during the interval necessary to raise the 
loan, to insure bis life immediately, t.e. from 
Dec. 1, 1923, to Jan. 1, 1924, in order that, 
in the event of his death during that period, 
the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged the receivix^ order A dismissed the 
petition without prejudice to another petition 
being presented if the loan was not carried 
through petitioning creditors’ debt not 

g aid on or before Jan. 1, 1924. Up to 
^ec. 20, debtor bad not insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to commit debtor for 
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contempt. The Ct. of AppeaJ allowed debtor 
three houra within which to insure his life, 
& a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undeitaUng by not completing 
the insurance on his life, the Ct. of Appeal 
rescinded their order, with the result that 
the receiving order stood as originally 
made by the registrar . — Re A Debtor, Ex p. 
The Debtor (No. 1088 op 1923), [19241 
B. & 0. R. 1, 0. A. i J 

1561. Add the following para : — 

Therefore, where a debtor had been 
arrested under an order of the Ch. Div. made 


after the date of a receiving o;*der pronounced 
before, but not drawn up & signed by the 
registrar (Bkpey. Rules, 1883, r. 163, App., 
Forms 29 & 30) until after the arrest, he was 
ordered to be discharged, notwithstanding 
that he had by his counsel submitted to the 
order of attachment. 

1569. Add, Annotedion : — Consd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

1670. Add, Annotation : — Apld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

1579a. Effect of — On transactions pending 

appeal from receiving order.] — Re Wigzell, 
Ex p. Hart, No. i893a, post. 


Part V. — Adjudication Order, 


1586a. .] — ^An appeal against a decision 

of a registrar, approving a proposal for a 
scheme of arrangement, having been allowed, 
the Ct. of Appeal, upon the application of the 
official receiver, adjudged the debtor bkpt. 
imder Bkpey. Act, 1883 (c. 62), s. 20, & 
Bkpey. Rules, 1886, s. 191. — Re Burr, Ex p. 
Board op Trade, [1892] 2 Q. B. 467 ; 61 
L. J. Q. B. 691 ; 66 L. T. 663 ; 8 T. L. R. 
616 ; 9 Morr. 133, C. A. 

1603. Add, Annotations : — Retd. Re Wilson, Ex p, 
Salaman, The Trustee v, Keith, Prowse 
(1925), 133 L. T. 814; Re Wait, [1927] 1 Cli. 
606. 

1619. Add, Citation Cox, C. C. 360. 

1620. Add, Annotation : — Refd. Hawkins & Sun- 
derland V. Duch6 (1921), 90 L. J. K. B. 913. 

1624. Add, Annotation : — 'Consd. Hawkins & Sun- 
derland V, Duch^ (1321), 90 L. J. K. B. 913. 

1625. Add. Annotation : — Reid. Hawkins & Sun- 
derland V. Duch^ (1921), 90 L. J. K. B. 913. 

1636. Add. Annotation: — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

1637. Add. Annotation : — Dbtd. Re Griffitlis, Jones 
V. Jenkins, [1926] Ch. 1007. 

1638. Alter this case add On duty to maintain 
wife.] — See Husband & Wife, No. 595a.” 


1642. Add. Citation : — 39 L. J. Bey. 46. 

1647. Add. Annotation : — Refd. Holden v. South- 
wark Corpn., [1921] 1 Ch. 550. 

1650. After this case add : — 

.] — SeCf now, Companies Act, 1929 (c. 23), 

s. 142. 

1656. Add, Annotation Consd. Re Boulton, Ex p. 
Moncrieff v. Official Receiver (1926), 135 
L. T. 461. 

1657a. .] — The partners of a firm, 

which was heavily indebted to the firm’s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint & several guarantee for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
bkpey. of the firm & the individual partners : 
— Held: (1) bkpts. had by the guarantee 
contracted a ” debt provable in the bkpey. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it ” within 1914 
Act, 8. 20 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 
for a period of two years ; (2) the ct., upon 
the particular facts of the case, granted each 


PART IV. SECT. 6. 

1654 i. In general — Debtor conaenting 
to order,] — Where a petition for a 
reoeivlnff order has been filed & served, 
debtor ^onld not make an authorised 
assignment, but should notify petition- 
ing creditor, or his solr., that bo, the 
debtor, consents to a receiving older. — 
He Lalondr. 119241 1 D. L. R. 1018 : 
66 O. L. R. 279 ; i C. B. R, 416.— CAN. 

sr. On person holding himself out 
as member of partnership,] — A re- 
ceiving order made against a partner- 
ship will include a person who has 
hold himself out as a member thereof. 
—Re MAIN' Cloak Co., [1925] 1 
D. li. R. 290.-~CAN. 

It. On power to proceed on judgment 
summons^ — Sect. 24 of Bkpey. Act, 
R. S. 0., 1927, o. 11, provides that when 
a receiving order or an authorised 
assignment Is made no creditor to 
whom the debtor is indebted in respect 
of a debt provable in bkpey. shall 
have any remedy against the property 
or person of the debtor except with the 
leave of the ot. Pltf. herein, a 
Judgment cx^tor of deft., applied to 


the Judge In Bkpey. for leave to pro- 
ceed to obtain an order committing 
deft, to gaol for non-compliance with 
an order directing him to pay a 
monthly sum on account of pltf.’s 
judgment. The day before the applica- 
tion deft, made an assignment In 
bkpey. The applioation was opposed 
by deft, tbrough his solr., & also by the 
custodian : — Held : the judge had 
exercised a proper discretion in re- 
fusing to grant leave to proceed. — 
He Mintz, Malouf v. Mintz, [1930] 
1 W. W. R, 108 ; 2 D. L. R. 777 ; 
24 S. L. R. 290 ; 11 C. B. R. 227.— 
CAN. 

PART IV. SECT. 7. 

i 676 ii. To enable debtor to pay ) 

— A receiving order directed not to Issue 
for seven days & not then to issue 
if petitioner's claim, (noluding the 
costa of the petition, satisfied. — He 
Maoutrb, [1923f 1 D. L. R. 1186 ; 61 
O. L. R. 63; 3 C. B. R. 880.— CAN. 

PART V. SECT. 1, 

4 1 , — Want of — 

Where there are no assets the making 

13 


of an order for adjudication is in the 
discretion of the ct. — He Baiiakat, 
11 920 J N. Z. L. R. 134.— N.Z. 

1598 iii. — SeciuestratioD 

of the estates of a debtor was pro- 
nounced in the sherifl ct. of L. in 1900. 
The trustee was subsequentiy dis- 
charged, but bkpt. never obtained his 
dischargt). He, however, continued to 
carry on business & incurred new debts. 
In 1922 one of the new creditors pre- 
sented a petition in the same ct. for 
sequestration of debtor's estates : — 
Held : in the circumstanoes Bkpey. 
(Scotland) Act, 1913 (c. 20). s. 16, did 
not make incompetent a new award 'of 
sequestration. — Cook t*. M'Dougall, 
[19231 S. C. 86.— SCOT. 

PART V. SECT. 2, SUB-SECT. 1. 

BV. On chattel mortgage by debtor .] — 
The validity of a chattel mtge. given 
by debtor who is subsequently ad- 
judicated bkpt must be determined 
as at the time of such adjudication. — 
He Saunders Alberta Collieries, 
Ltd., [1926] 3 D. L. H. 323 : [1925] 2 
W. W. R. 122 ; 5 C. B. R. 727.— CAN. 
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partner a pertificate that his bkpcy. was 
caused by misfortune without any mis- 
conduct on his part,** the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ** mis- 
fortune without any misconduct ** within 
sect. 26 (4), discussed. — JRe Boulton 
Brothers & Co., [1D27] 1 Ch. 79 ; sub nom. 
Re Boulton Brothers & Co., Ex p. Mon- 
CBIEFP V. OmciAL Eecihver, 90 L. J. Oh. 
90 ; [1927] B. & C, R. 1, C. A. 

1666. Add. Annotation : — Refd. Sevenoaks U. D. O. 
V. Twynam, [1929] 2 K. B. 440. 

1667. Add. Annotation : — Retd. Re Debtors, [1927] 
1 Ch. 19. 

1669. Add. Annotation : — Refd. Sevenoaks U. D, C. 
V. Twynam (1929), 98 L. J. K. B. 537. 

1670. Citation : — For “20 L. J. Bey. 29 ** read 
“ 36 L. J. Bey. 29.’* 

1731. Add. Annotation : — Refd. Re Debtors, [1927] 
1 Ch. 19. 

1735. Add. Annotation : — ^Refd. McDonald v. Nash. 
[1924] A. 0. 625. 


1766. Add. Annotation : — ^Reld«^ Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

1771. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

1776a. Surjgus assets after payment of com- 

position.]— -jBkpt. made a composition with 
his creditors, which was approved, Sn the 
cash required to satisfy the composition 
having been deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
— Held: although the order of annulment 
contained no express provision as to the 
vesting of an^ surplus assets, on payment of 
the composition the estate of debtor, i,e. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor. — Floweib v. Lyme Regis Corpn., 
[1921]1K. B. 488; 90 L. J. K. B. 366 ; 124 
L. T. 463 ; 37 T, L. R. 145 ; 66 Sol. Jo. 133 ; 
[1920] B. & C. B. 138, C. A. 

1781. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 


Part VI. — Official Receiver, Special Manager, and Interim 

Receiver. 


1808a. On grant of administration — Estate of un- 
discharged bankrupt — Whether estate of 
trustee divested — After-acquired property.] — 
An order under 1914 Act, s- 130, for the 
administration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpcy. is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 
divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order ; but bkpt. *8 estate, 
including any after-acquired property, re- 
mains vested in his trustee in bkpcy. — Re 
Sarjeant, [1923] 2 Ch. 302 ; 129 L. T. 825 ; 
std) nom. Re Sarjeant, Ex p. Official 


RECEiVEii, 92 L. J. Ch. 626 ; [1923] B. & 
C. R. 63. 

— Bkpcy. 

(Amendment) Act, 1926 (c. 7), s. 3. 

1826. Add. Annotation : — Refd. Re A Debtor, 
[1920] 1 K. B. 461. 

1853. Add. Annoiaiione : — Refd. Everett v. 
Griffiths, [1920] 3 K. B. 163 ; Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1931), 47 
T. L. R. 679. 

1879a. Application by receiver for annulment of 
adjudication — Whether receiver entitled to 
costs.] — Re A. & M., No. 226a, ante. 


Part VII. — The Trustee and 

1889. Add. Annotations: — Apld. Rs Regent 
Finance & Guarantee Corpn. (1930), 09 L, Jo. 
283. Consd. Re Wigzell, Ex p. Hart, [192J] 

2 IC. B. 835 ; Scranton’s Trustee v. Pearse, 
[1922] 2 Ch. 87. Distd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T, 814. Refd. Re London County 
Commercial Reinsurance Office, [1022 ] 2 Ch. 

07; Re Wait, [1927] 1 Ch. 606, 

1890. Add. AnnoUUiom : — Consd. Scranton’s 


Committee of Inspection. 

Trustee v. Pearse, [1922] 2 Oh. 87. Distd. i?-e 
Wilson, Ex p. Salaman, The Trustee v 
Keith, Prowse (1926), 133 L. T. 814. Refd. 
Re WigzelJ, Ex p. Hart, [1921] 2 K. B. 836 ; 
Rc London County CTomirierci^ Reinsurance 
Office. [1922] 2 Ch. 07. 

1893. Add. CUations 122 L. T. 36 ; [1918-19] 
B. & O. R. 249. 

Add. Annotations : — Apld. Rc Regent Finance 
& Guarantee Corpn. (1930), 69 L. Jo, 283. 


PART V. SECT. 3, 6UB>SECT. 3. 

« (p. 188) i. In filing petiticn — 

CreaUor jtrejudi /^ cd . ]—Re H astik, 11926) 
N. Z. L. R. 428.~-N.Z. 

PART VI. SECT. 8. 

gw. When cmH tviU appoint.]-- 
Petitioner mtujt convince the ct. that 
an iut^rlm rocoivor in necesgary to 

S rotect the creditors’ intoreeta. — Re 
ANAniAN Coal Scrppi.Y, Ex p 
Staplbs Bell Inc., [19241 2 D, L. R. 
881 ; 4 C. B. R. 677.— CAN. 
m I, J — Canadian Coal 


Supply, Ex p. Staples Bell Inc.. 
[1924] 2 D. L. R. 831 ; 4 C. B. R. 577. 
—CAN. 

iz. Order of ajmointmeni containing 
undertaking aa to damagea by petitioning 
creditor— -Oruiertedffing not discharged on 
termination of appointment.] — Re Jack* 
SON, U9261 1 B. L. li. 1189 ; 68 

O. L- R. 482.— CAN. 

BU. Order appointing — Not ^peal- 
dbU .] — Ramsay Glass Co. v. Royal 
Bank of Canada, 1X9311 2 D. lu R. 
769.— CAN. 

ib. Pmvera of tmatodian — Sale of 

u 


periahdble goods — Must be phyatedUy 
periahahle.] — Re Webber, [1931 ] 2 
D. L. H. 269; 2 M. P. k 613 ; 12 

C. B. 11. 274. -CAN. 

M. JD^mm of ahares.’H- 

Re Estate of H. K. Reed &. Co., Ltd. 
(No. 1). Ti»30) 3 W. W. R. 98; 4 

D. L. R. 841 ; 12 C. B. R. 31.— CAN, 


PART VII. SECT. 1. 


To 


id. RepreaenitUiye of creditora 
enforce He Hbesb, Ex p, 

OoLDSTEm, [1928] 3 0. L. H. 101 ; 4 
C. B. K. 84.— 0AM. 
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Coiisd. Ee WigzeU, Bx p. Harfc, [1921] 2 K. B. 
836 ; Scranton’s Trustee v. Pearse, [1922] 2 
GSb. 87. Dlstd. Re Wilson, Bx p. Salaman, 
The Trustee^ v. Keith, Prowse (1925), 133 
L. T. 814. 

1893a. Duty not to take advantage of mistake 

of fact.] — receiving order was made 
against a debtor, who thereupon applied for 
& obtained a stay of the advertisement of 
the receiving order & all proceedings there- 
under pendmg an appeal therefrom. The 
appeal was subsequently dismissed & an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 
account at a bank. After the making of the 
receiving order & pending the hearing of the 
appeal bkpt. paid into the bank £165 which 
he had collected from his debtors, & drew 
out of his account £199. The bank acted in 
good faith & rcK^eived & paid those sums in 
the ordinary course of business without 
knowing that a receiving order had been 
made against bkpt. The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee : — Held : (1) 
.the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, ss. 18 (1), 37 (1), 38 (a), 
the property of his trustee in bkpcy. ; (2) the 
bank were not entitled to credit themselves 
with the payments out to bkpt., as those 
transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 & 46 ; (3) there was 
nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of the trustee. — 
Re WiGZEix, Ex p. Hart, [1921] 2 K, B. 
835 i sub nom. Re Wigzex-t*, Ex p. Trustee, 
90 L. J. K. B. 897 ; [1921] B. & C. R. 42 ; 
sub nom. Re Wigzeli;., Ex p. Trustee v. 
Barclays Bank, Ltd., 125 L. T. 301 ; sub 
nom. Re Wigzeix, Hart v. Barclays Bank, 
37 T. L. R. 526 ; 65 Sol. Jo. 493, C. A. 

Annotaiions : — An to (2) Diatd. Re Wilson, Ex p. Salaman, 
Tho Trustee v, Keith, Prowse (1925), 133 L. T. 814. As 
to (3) Oonsd. Scranton’s Trustee v- Poarso, [1922) 2 Ch. 87. 
Reid. Re London County Commercial Reinsurance Office, 
[1922] 2 Ch. 67. 

,] — See Bankruptcy (Amendment) 

Act, 1926 (c. 7), s. 4. 

1894a. Duty to recover statutory debt.] — 

In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, I 
& these cheques were cleared through various 
banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. & on Mar. 30, 1921, 
his trustee in bkpcy. by the direction of his 
committee of inspection, commenced^ an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1916, r. 123. Deft, took the 

g oiut that such an action ought not to be 
rought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that cdl cts. must apply the rule in Re Coyidon^ 
Ex p. James, No. 60, ante: — Held: the 
rfaim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1836 (c. 41), s. 2, & the decision 
of the fiouse of Lords in Suiters v. Briggs (see 
Gaming & Wagering, VoL XXV., p. 418, 


No. 213), was a statutory debt, & there was 
nothing in Re Condon, Ex p. James, or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if & when a right of action 
in respect of such a debt vested in a trustee 
in bkpcy., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed. — Scranton’s Trustee v. Pearse, 
[1922] 2 Oh. 87; 91 L. J. Ch. 679; 127 
L. T. 698 ; 38 T. L. R. 629 ; 66 Sol. Jo. 503 ; 
[1922] B. & 0. R. 62, 0. A. 

Annotation : — Reid. Re Wilson, Z'Jx p, Salaman, Tho Trustee 
V. Keith. Prowse (1925), 1.33 L. T. 814. 

1894b. Duty to act equitably — Recovery of 

money paid to bankrupt with approval of 
official receiver.] — On June 26, 1924, a 
receiving order was made against W. on 
a petition presented on May 25, 1924, in 
respect of an act of bkpcy. on May 1, 1924. 
W. was a promoter of boxing contests & 
had in view at the date of the presentation of 
the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He appealed against the 
receiving order, & pending that appeal the 
receiving order was not gazetted. His appeal 
having failed it was then gazetted on July 29, 
1924. At an inteiwiew between W., his 
aolr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Rules, 1915, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, & that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
& to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest & an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as a security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to bo sold by them to tho public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after pavment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him & to 
recover the money collected by the Wembley 
authorities at the turnstiles : — Held : A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to be applied 
by him in discharging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so bound & 
even if A, exceeded his powers the trustee 
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could not take the benefit of W/s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to make reaps, pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that the charge given to the Wembley 
authorities was nugatory. — Re Wilson, Ex p. 
Salaman, [1926] Ch. 21 ; 96 L. J. Oh. 68 ; 
133 L. T. 814 ; 70 Sol. Jo. 66 ; [1926] B. & 
C. R. 96. 

1895. Add, Annoiatims : — Consd. Re Wigzell, Exp. 
Bart, [1921 ] 2 K. B. 836 ; Scranton’s IVustee 
V. Pearse, [1922] 2 Ch. 87. Distd. Re Wilson, 
Ex p, Salaman, The Trustee v. Keitli, Prowse 
(1926), 183 L. T. 814. Consd. Re Regent 
Finance ^ Guarantee Corpn, (1930), 69 L. Jo. 
283. 

1896. Add. Aftnoiaiimis : — Consd. Re Stokes, Ex p. 
Mellish, [1919] 2 K. B. 266 ; Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 735. 

1961a. Suspension of bankruptcy — Death of 

trustee,] — Where proceedings in a bkpcy. 
have been suspended by a resolution of the 
creditors, passed under 1861 Act, s. 110, & 
the trustee appointed by the creditors to 
wind up the estate & effects of the bkpt. has 
died, the Ct. of Ch, has jurisdiction, under 


the Trustee Acts, to appoint new trustees. — 
Re Raphael’s Trust Estate (1870), L, R. 
9 Bq. 233 ; 39 L, J. Ch. 200 ; 18 W. R. 247. 

1966a. Refusal to convene creditors* meet- 

ings.] — Re Burn (J.), Ex p. Dawson (E. W. 
de V.), McCi.ellan (H. T.) & Trustee, No. 
6318a, post 

1966b. In regard to convening meeting of 

credltors.]—( 1 ) Creditors who, pursuant to 1 9 1 4 
Act, s. 79, have required the trustee or official 
receiver to convene a meeting of creditors for 
the purpose of passing specified resolutions, 
cannot obtain an order fron;i the ct. com- 
pelling the trustee or official receiver to 
comply with such requisition if the ct. is of 
opinion that no useful purpose would be 
served thereby. A trustee is entitled to 
apply to the ct. for directions under sect. 
79 (B) as to whether a meet^ ought to be 
called or not in compliance with a requisition 
of creditors to convene it. 

(2) The ct. is not bound to hear a creditor 
in opposition to a bkpt.’s application for 
discharge if satisfied that its attention has 
been called to all the facts & arguments 
necessary to enable th(^ ct. to come to a 
proper decision. — Re Burn, Dawson v. 
McClellan (No. 2) (1931), 101 L. J. Ch. 
113; [1931] B. C. R. 108. 

2028a. .] — Where a trustee in bkpcy. 

with the sanction of the committee of in- 


PART VIl. SECT. 2. SUB-SECT. 2. 

1911 ii. .\—Re London 

Bkidok Works, Ltd. (Ont.), [19261 4 
D. L. n. 1121.-~CAN. 

k i. Sot secured credUor who has 

not valued securtty.\ — He London 
Bridge Works, Li'd. (Ont.), [1926J 
4 D. L. R. 1121 .— can. 

1943 i. Who may appeal against 
decision on eledion — Custodian not 
being cr«di<or.}— The custodian ap- 
pointed by the official receiver alter an 
authorised assignment under Bkpcy. 
Act, if ho is not a creditor of the 
assignor, is not entitled to appeal from 
the decision of the official receiver a« 
chairman of the first meeting of 
creditors who, after passing on the 
admission or rejection of proofs of 
claim for the purpose of voting, has 
declared a oertaln person elected os 
trustee. — Re McCocbbey, [1924] 2 
D. L. R. 1123 ; [1924] 2 W. W. K. 34S ; 
4 C. B. R. 642.— CAN. 

PART VIL SECT. 2, SUB-SECT. 6. 

1959 11. Conflict of interest <£* 

doty.] — Where a trust co. was an 
authorised trustee in the bkpcy. of a 
limited co., & certain directors 3c 
shareholders of the latter, having large 
claims against debtors* estate, were 
also shareholders of the trust oo., one 
being also a director, it was considered 
undesirable that the trust oo. should 
continue to act, & another trustee was 
aT'pointod. — Re Shaw (Walter W.) 
Co., Ltd., [1922] 3 W. W. R. 119; 
68 D. L. R. 616.— CAN. 

PART VII. SECT. 4, SUB-SECT. 2. 

sb« To employ bankrupt at rs- 
muneration — Approbation of courf.}— 
Held ; the employment of bkpt. & the 
terms of his employment. Including his 
remuneration, must have the appro- 
bation of the ct. ; the subsequent 
approbation is unauthorised by Bkpt. 
& Insolvent Act, 1857, s. 276. — lie 
Maokat, MoG din nebs e. Holungb- 
HKAD (1921), 65 I. L. T. 89.— IR. 

so. To accept tenders.] — When the 
trustee is accepting tenders, he must 
have the written authority of the 
luapectors to do so. — lie Brown Taxi 


Co. & Detroit Radiator Co. (1922), 
65 D. L. U. 136.— CAN. 

td. To dispose of property.] — 
When the trustee is selling stock or 
transferring property he must have 
the written authority of the inspectors 
to do so . — Re Brown Taxi Co. & 
Detroit Radiator Co. (1922), 65 
D, L. R. 136.— can. 


Acceptance of tenders .] — The trustee 
must be governed by the advice of the 
Inspeotore ik by ordinary business 
Judgment in delaying the acceptanou 
of any tender tor the purchase of 
debtor’s assets . — Re Canadian Cereal 
& Flour Mills Co. (1922), 67 I). L. U. 
234 ; 61 0. L. R. 316 ; 2 C. B. R. 158. 
—CAN. 


se. To dispose of shaj 
Hon for direction of court.] — Re JOstatk 
OF H. K. Reed & Co., Ltd. (No. 2), 
[1930] 3 W. W. R. 158 ; 4 D. L. H. 
923 ; 12 C. B. R. 33.— CAN. 

if. To lease.] — On a motion under 
sect. 84 of Bkpcy. Act by a secured 
creditor to reverse the trustee’s act or 
decision, authorised by the creditors & 
iuspeotors, in lea.stng the plant of the 
bkpt, for the current year : — Held : a 
trustee in bkpcy. has no power to 
lease under sect. 43 of Bkpcy. Act & the 
lease was accordingly sot aside. — 
Secilart Fisheries, Ltd., Re Edward 
I lKNNEBFJio & Sons Co. v. Canadian 
Credit Men’s Trust Assocn. (B. C.), 
[1929] 4 D. L. U. 536 ; 2 W. W. R. 
413 ; 10 C. B. R. 565.— CAN. 

1983 i. Payment — Power to make — To 
comjAeie contract.] — -Debtor agreed to 
purchase goods on condition that 
should he fail to complete payment bo 
should lose all tlte money paid. When 
all the payments had been made save 
the last one debtor became bkpt. : — 
Held : the trustee might pay the last 
Instaimeut & retain the goods. — He 
Leauedx & Copping Motor Distri- 
BUTORIES (1922), 69 D. L. R. 105 ; 1 
C. B. R. 464.— CAN. 


PART VII. SECT. 6, SUB-SECT. 1.— 
B. (b). 

2008 U a. Accountant — Charge 

for clerk's time .] — Whore an account- 
ant’s work is indispensable a trustee 
under Bkpcy. Act may be allowed to 
charge agoinst the estate, as a disburse- 
ment subject to taxation, a foe for 
his partner’s work as accountant pro- 
vided the trustee renounces any profit 
thereby accruing to him. But pay- 
ments made to the trustee’s firm for 
the work of its employees must be 
disallowed as dlsburseinents, — Re 
Bryant, Isard &Co., [1925] 4 D. L. R. 
167 ; 57 O. L. R. 471 ; 5 C. B. R. 799. 
—CAN, 

sg. Costs incurred before appoint* 
ment of inspectors.] — Soirs.* costs for 
servioes rendered prior to the anpoint- 
ment of inspectors are not taxable 
against the estate . — He Si'onebkrg 
(1922), 69 D. L. R. 728 ; [1922] 2 
W. W. R, 1328.— CAN. 


sh. Salaries of regular employees .] — 
A custodian or trustee in bkpcy. can- 
not recover as disbursements, the 
salaries paid its regular employees. — 
Re Crevrier & Sons, Ltd., [1928] 2 
W. W. R. Ill : 37 Mon. L. R. 444 ; 10 
C. B. R. 27.— CAN. 


PART VIL SECT. 5, SUB-SECT. 1.— A. 

i l. Some creditors not notified.} 

— If the trustee discovers that he has 
failed to send to some of the creditors a 
notice intended to bo sent to all, he 
should notify those who have been 
overlooked to file their proofs A should 
advise them of what has taken place ; 
it Is not necessary to call a new meet- 
ing . — Re Canadian Cereal & Flour 
(1922), 67 D. L. It. 234 ; 51 
O. L R. 316 ; 2 C. B. R. 168.— CAN. 

2001 i. To realise to best advantage — 
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PART VII. SECT. 5, SUB-SECT. 1.— 

B. (0). 

g I. .1 — The taxation of a trustee 

in Dkpoy.*s bill of fees 8c disbursements 
will De reopened when it appears 
primd fade that Improper items have 
been included. Proof that the taxing 
master did not understand how far the 
iospootors had approve^ the accounts 
will establish such a primd fade case.-^ 
Re J. Stanley Wedlock, Ltd., 
^25} 2 D. L. R. 560 ; 5 O. B. R. 662.— 



Vdl. IV.— Baokraptcy. Cases 2028a-2176. 


spection employs a soir* to do particular 
business, the principle on which the solr.’s 
bill of costs against the trustee is to be taxed 
is that of Bolr. & client, not as between solr. 
& his own client but that of “ where the client 
& others are interested in a common fund,** 
ix, bkpt.*s estate, & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the whole amount of the fees 
paid to counsel on the written authority of 
the trustee. But where the trustee has 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 


the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee. — Re Lavey, Ex p. Cohen & Cohen, 
[1921] 1 K. B. 344 ; 90 L. J. K. B. 246 ; 124 
L. T. 672 ; [1920] B. & 0. K. 171. 

2114. Add, Annotations : — Apld. Re Bum, Ex p, 
Dawson (B. N. de V.), McCleUan (H. T.) Sc 
Trustee, [1932] 1 Ch. 247. Refd. Sevenoaks 
V. D. C. V. Twynam, [1929] 2 K. 440. 

2168. Add, Annotation : — Consd. Re Katherine et 
cie, Ltd., [1932] 1 Oh. 70. 

2176. Add, Annotation : — Refd. Spencer v. Ash 
worth, Partington, [1926] 1 K. B. 689. 


2031 1. Basis of taxation of 8olicttor*s 
charges — Amount of coats limited,} — lie 
Messebvets, Ltd., [1924] 1 D. L. II. 
1037 ; 4 C. B. H. 493.~CAN. 

PART VU. SECT. 6, SUB-SECT. 1.— 
C. (a). 

2036 1. Order for payment — When 
granted — l^roceeds of sale handed oter 
to debtor.] — Where debtor parta with 
property to a trustee who, m fraud of 
creditors, disposes of it &; hands over 
the proceeds of the sale to debtor, snch 
a fraudulent trustee may be compelled 
to pay to the creditors the money 
which he ceoeived as a result of such 
sole. — C ameron e. Moselkt, [1923] 
3 D. L. R. 267.-~CAN. 


PART VII. SECT. 6, SUB-SECT. l.—H. 

sk. Trustee giving secret information 
to purchaser of part of estate — Right to 
set aside sale.] — Re Davies Fooiwear 
Co., Undkkuils, Ltd., v. Barber 
(1923), 63 0. L. R. 407 ; 4 C. B. R. 
131.— CAN 

si. Effect of BanJcruptcy Act* 1914, 

B. 80.) — Above sect, is not intended to 
confer a general Jurisdiction upon the 
Ot. of Bkpey. to set aside sucb a sale & 
thereby affect rights acquired by pur- 
chasers. — Re Ohirnside ; Dioar v. 
Dnion Trustee Co. or Australia, 
Ltd. (1929), V. L. R. 217.— AUS. 

PART VII. SECT. 5, SUB-SECT. 2.— A. 

2125 iv a. ** Cash receipts.**] 

— The trustee Is to be confined to five 
per cent, of the cash receipts in all 
oircumstances, unless the inspectors in 
writing Increase the amount & the ot. 
approves . — Re Bryant Isard & Co., 
[19201 4 D, L. R. 157 ; 67 O. L, R. 
471 ; 6 C. B. K. 799 ; varying [1925] 1 
D. L. H. 847 ; 6 C. B. R. 393.— CAN, 

2125 Iv b. Meaning.] 

—Re Johnston. [1925] 4 D. L. R. 220. 
—CAN. 

2125 Iv o. .] — Bkpey. Act, 

1927 (c. 11), B. 85, does not recognise 
5 per cent, of the cash receipts as the 
ordinary commission allowable to a 
trustee In bkpey. ; but merely fixes 
5 ^r cent, as the limit of the charge 
to DO allowed, except with the approval 
in writing of the inspectors & of the ot. 
Under the clroum.stance8 in the prenent 
case a commission of 3 per cent, on 
both the receipts Sc on the cash received 
by the trustee under a oompoRitlon 
agreement was held to be reasonable.— 
Re Chevrier & Sons, Ltd., [1928] 2 
W. W. R. Ill ; 37 Man. L. R. 444 10 

C. B. R. 27.— CAN. 

im. Right to priority — Over Crown 
debts .} — The trustee Is entitled to be 
paid his fees 8c expenses in priority 
to the Crown . — He Canadian Carpet 
8c Comforter MANUFAcrruRiNa O).. 
Ex p, A.-G. FOR Canada, [1924] 4 

D. L. R. 1307 ; 6 C. B. R. 64.- CAN. 
an. — Over claims for taxes,] — A. 

trustee in bkpey. is entitled to retain 
his fees 8c oxpensos out of the estate in 
priority to tibe Crown’s daim for sales 
taxes . — He Toronto Metal 8C Waste 


00.(1921), 67D.L.R. Ill ; 51 O.L.R. 
287 ; 2 C. B. R. 138.— CAN. 

go. .] — The clnlin of the 

trustee In bkpey. for his expenses is 
payable in priority to the tax«B owing 
by debtor to a municipality. — Kc 
Adams Shoe Co., Ex p. Town of 
Pknetanouishenb, [1923] 4 D. L. R. 
927.— CAN. 

sp. .]— The trustee In 

bkpey. *8 claim for his fees 8c expenses 
always precedes the Crown’s claim 
for taxes under War Revenue Tax Act. 
—Re Davts. [1924] 3 D. L. R. 556 ; 4 
C. B, R. 698.— CAN 

St. Over claims by landlord 1 — 

If the landlord’s claim arose anterior 
to that of the Crown’s claim for taxes, 
the trustee’s claim for his fees & 
expenses will count after the landlord ’s 
claim.— Rc Davis, [1924] 3 D. L. R. 
556 ; 4 C. B. K. 698.— CAN. 

Priority of debts generally, sec oases 
in Part Xll., post. 

q i. Power of court to enforce pay- 
ment] — The ct. will not dispose of a 
petition for an order for immediate pay- 
ment of the trustee’s costs. — Men’s 
Attire Rruistbrkd v. Hart (1922), 
68 U L. R 193 ; 2 C. B. R. 534.— 
CAN. 

8V. Non-payment of fees — Whether 
ground for Ming aside composition .] — 
Lake St. Joseph Hotel v Orosleau 
(1928), Q. R. 45 K. B. 118 : 10 C. B. R. 
14.— CAN. 

PART VII, SECT. 6, SUB-SECT. 2.— 
B. (b). 

sw. Duty to obtain indemnity — 
Value of estate uncertain.] — Where there 
is any doubt as to the value of the 
estate an authorised trustee should 
before proceeding with Its adminis- 
tration, obtain an indemnity from the 
creditors. — Re Qump (1921), 69 D. L. R. 
202 ; 51 O, L. R. 118 ; 2 C. B. R. 66.— 
CAN. 

PART VII, SECT. 6, SUB-SECT. l.-B. 

2169 i. Reeeiver handing over assets 
to trustee — Whether lien for charges — 
Whether locus standi to impeach 
management of trustee.}— Held : (1) the 
interim receiver’s fees & expenses were 
a first charge upon the assets, should 
be paid in priority to other fees 8: 
expenses, in the administration thereof ; 
(2) no one except the creditors can 
attack the trustee upon the ground 
that ho has mlsmou^ed the estate. — 
Re Gump (1921). 69 D. L. R. 202 : 61 
O. L. R. 118 ; 2 C. B. R. 56.— CAN. 

2159 li. .]— Before the 

making of the receiving order debtor 
CO. made an assignment to T., an 
authorised trustee, who bad no know- 
ledge that a bkpey. petition had been 
filed before the asrignment : — Held : 
r, having acted Innocently, ought to 
receive remuneration for bis servioee, 
which must be treated as an expenditure 
of the trustee, ranking ahead of the claim 
of the Crown. — Re Toronto Metal 8c 
Waste Co. (1921), 67 D. L. R. Ill ; 
51 O. L. R. 287 ; 2 C. B. R. 138.— 
CAN. 


BX. Banlcrupt insured for benefit of 
creditor — Policy moneys held in trust 
for creditor.} — Re Wilneb (Ont.), 
[1928] 2 D. L. R. 396 ; 8 C. B. R. 616. 
—CAN. 

•y. Trustee carrying on business — 
LiabUity for goods supplied .] — Re 
Allied Oil Sc Gas Co.. Smith v. 
Trustee (Ont.), [1928] 2 D. L. R. 
986 ; 10 C. B. R, 69.— CAN. 

PART VII. SECT. 9, SUB-SECT. 1.— B. 

sz. Who may vote — Wife of bank- 
rupt.] — Bkpey. (Scotland) Act, 1913, 
8. 60, enacts that the wife ot the bkpt. 
shall not be entitled to vote in the 
election of the trustee, but that in all 
other respects she may be ranked as a 
creditor. Sect. 71 enacts that a 
majority in number 8c value of the 
creditors, present at any meeting duly 
called for the purpose, may remove the 
trustee : — Held : the wife of the bkpt. 
was not entitled to vote for the removal 
of the trustee in respect that the 
removal of the trustee was nothing 
more than a step in the procedure for 
electing a new trustee. — MacN aught 
V. Sievwbidht, [1928] S. C. 687. — 
SCOT. 

PART VII. SECT. 9, SUB-SECT. 1.— 
C. (a). 

sa. For good cause.] — If a trustee 
in bkpey. acts throughout with tho 
consent of the creditors, 8: if his 
appointment as trustee is confirmed 
at a general meeting of cieditors, there 
can he no grounds for dismissing him 
from office. — Langlois v. Lemibe, 
Re Gardner (1922), 65 D. L. R, 128. — 
CAN. 

PART VII. SECT. 9, SUB-SECT. 3. 

2285 I. Revocation of order of release — 
To enable trustee to administer after- 
acquired property — Estate administered 
in ignorance of existence of property .] — 
Re Watson (1927), Cl O. L. R. 173.— 
CAN. 

PART VII. SECT. 10. 

sb. Power — To override creditors* 
instructions to trustee .] — Where at a 
creditors* first meeting they instruct 
the trustee to give priority to certain 
claims : — Semble : it la not competent 
for the inspectors to override such 
instructions. — Re Olyimpia Cafe Co., 
Ltd., Exp. Bed ALT, [1927] 1 D. L. R. 
907 ; [1927] 1 W. W. R. 131.— CAN. 

BO. Exercise of powers — Must act 
personally,] — Re Brown Taxi Co, Sc 
Detroit Radiator Co. (1922), 65 
D. L, R. 136.— CAN. 

2298 i. To consent (o appointment 

of solicitor — No particular form necessary 
— Must he specific.] — Re Bryant, 
ISABD & Co. (Ont.), [1926] 4 D. L. R. 
440 ; 7 C. B. R. 594 ; varying, [1925] 
1 D. L. R. 34 ; 7 C. B. R. 93.— CAN. 

PART VII. SECT. 11. 

sd. Authoi'ised trustee acting for 
estate without authority.] — R. was ap- 

5 olntcd an authorised trustee in bkpey. 
another authorised trustee, made an 
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Part VIII. — Proof of Debts. 


2344. Add, Annoiatioyi : — Consd. Re Moss, Ex p, 
Everitt (1923), 93 L. J. Ch. 98. 

2353. CitatUyna .-—Delete ** 1 L. J. Bey. 44.** 

2385. Add, Citations : — affg. S. C. sub nom, 
Morgan v. Hardy (1887), 18 Q. B. D. 646, 
O, A. ; revsg, (1886), 17 Q. B. D. 770. 

Add, Annotation : — Retd. Baker v, Lloyd’s 
Bank, [1920] 2 K. B. 322. 

2392. Add, Annotation : — ^Hefd. Re Simms, [1930] 
2 Ch. 22. 

2415. Add, Citation: — 1 Ves. &> B. 112. 

2429. Add, Citation : — 15 L. J. Bey. 9. 

2458. Add, Annotation : — Consd. Re Houlder, [1929] 
1 Ch. 205. 

2463. Add, Citations: — affg, 8. C, sub nom, 
Morgan v. Hardy (1887), 18 Q. B. D. 646, 
O. A. ; revsg, (1886), 17 Q. B. D. 770. 

Add, Annotation: — ^Refd. Baker v, Lloyd’s 
Bank, [1920] 2 K. B. 322. 

2467. Add, Annotation : — Retd. Re Lister, Ex p, 
Bradford Overseers & Bradford Corpn., [1926] 
Ch. 149. 

2508. Add, Annotaiio7t : — ^Expld. Re Houlder, 
[1629] 1 Ch. 205. 

2509. Add, Annotation : — ^Dlstd. Re Houlder, [1929] 
1 Oh. 205. 

2514a. Payments received from other sureties.] 

— ^In Aug. 1921, two borrowers with three 
sureties borrowed £20,000 from an insurance 
CO. The Joan was secured by the joint & 
several covenant of the borrowers & the 


sureties & by a mtge. & further charge on the 
borrowers’ life policies. The loan was repay- 
able by instalments spread over five years, 
but, it a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition, ^ on Jan. 25 
he was adjudicated bkpt. At the date of 
the receiving order the amount due to the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 1926, they put 
in a proof for that amount m H.’s bkpey. 
Between the date of the receiviM order & the 
proof, however, the creditors had received 
some £5,372 made up of £4,910 payments of 
pnncipal & interest by the other sureties 
s, £462 credited ex gratia as the surrender 
value of the policies which had really lapsed. 
The trustee in bkpey. applied to reduce the 
proof by £5372 : — Held : as each surety 
was liable for the whole debt due at the date 
of the receiving order, the creditors were 
entitled to prove for the full amount in the 
surety H.’s bkpey. without giving credit for 
any sums received from the other co-sureties 
since that date, provided that they did not 
in the whole recover more than 20s. in the 
pound . — Re HouiiDER, [1929] 1 Ch. 205 ; 
sub nom. Be Houlder, Ex p, Rabbidge v. 
Eagle Star Dominions Insurance Co., 98 
L. J. Ch. 12 ; 140 L. T. 325 ; [1928] B. & 
C. R. 114. 

2545. Add, Annotation : — Expld. Re Fenton, Exp. 
Fenton Textile Assocn. (1930), 99 L. .7. Ch. 
358. 


arrangement with B. whereby he 
purported to transfer to 11. the ad- 
ministration of an estate &; B. pro- 
ceeded to deal with the estate as if ho 
had become authorised trustee. In 
an action upon a security bond given 
by B. : — Held : the security required 
by the Act applies only to an authorised 
trustee in bkpey. after Ms ajmoint- 
ment os trustee of an estate ; B. did 
not act as an authorised trustee imder 
the Act; therefore deft, oo, never 
became liable for his misconduct. — 
Mulvey V . General acozdent Asbce. 
Co.. [1930] 2 D. L. B. 667 ; 65 O. L, R. 
110; 11 0. B. R. 273.--CAN. 


PART Vin. SECT. 4, SUB-SECT. 1. 


2385 ii. Bankruptcy Act, s. 44.] 

— The above sect, does not give persons 
not otherwise entitled to recover from 
bkpt. a right to prove arainst his estate 
because of an obligation to a third 
person. — Be ExcKifqoB Elkctbio 
Dairy Machinery, Ltd.. [1923) 3 
D. L. B. 1176; (1922), .52 O. L. R. 
226 ; 2 C. B. B, 599.— CAN. 


•«. Debt due from asBodaiion prO'- 
hibited from dealing on credit system.] 
— Held : not provable. — Re KIelvino- 
TON Grain Growers* Co-operative 
Assocn., 11924] l D. L. R. 249.— 


PART Vlll. SECT. 4, SUB-SECT. 8.— B. 

2427 i. Banlcrupicy of purchaser — 
Part delivery before bankruptcy — Con- 
ceUaiion of contract.] — The iusolvoiii 
CO. agreed to buy sugar, to bo delivered 
in hxed monthly instalments. After 
certain deliveries had been made the 
sugar 00 . intimated that there would 
be no more deliveries until the out- 
standing account for previous de- 
liveries was settled. The insolvent 


co. mado no demand for deliveries &; 
the sugar co. made no tender : — Held : 
the sugar oo. could not be permitted to 
lie by until the whole period of the 
contract was up 8c then claim damans 
for the failure to call for delivery during 
each of the preceding months. — Re 
Rockland Cocoa & Chocolate Co. 
(1921), 64 D. L, B. 644 ; 61 O. L. B. 
19; 2 0. B. B. 43.— CAN. 

2428 i. * Resale fry vendor — Proof 

for loss on resale.] — Held : the vendors 
could prove for such damages as they 
would have been entitled to recover 
against the insolvent for the breach of 
the contract. — Re Hachborn (1922), 
67 D. L. B. 227 ; 61 0. L. B. 312 ; i 

C. B. It. 224.— CAN. 

2438 1. Payjnent in foreign 

currency.] — Held : the vendor entitled 
to prove for an amotmt equivalent 
in value to the amount payable in 
foreign currency. — Be McKay (1922), 62 
O. L. K. 466 ; 3 C, B. R. 462.— CAN. 

I 2438 ii. Ooods not reasonably 

I fit far required mirpose.] — Held: the 
value of the goods should be estimated, 
the damages incurred by the purobaser 
doduoted, 8c the balance proved for. — 
Re Scotland Woollen Mills Oo., 
(19231 2 D. L. R, 274 ; 3 0. B. B. 636. 
—CAN. 

•I. 8aU dt purchase in bulk ,] — Claim 
of purchaser to rank on estate of ven- 
dor disallowed. — Be White,] 1926) 1 

D. L. R. 1189; 68 N. S. R. 1 ; 6 
C. B. R. 611.— CAN. 


PART VUl. SECT. 4, SUB-SECT. 8.— C. 

2448 iv, For fuU amouTU 

of rent due> — Noifoithdanding agreement 
for reduction of rent in consideration of 
c(mj)romiec— Compromise not carried 
out.j^Re Martins, Ltd. (N. 8.), 
[19261 2 D, L. R. 686; 7 0. B. R. 
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485.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 8.— 
D. (a). 

2481 iv. Contingent on survivor- 

ship of wife.] — Be Lainq (1921), 64 
D. L. R, 637 : 61 O. L. li 11 ; 2 

C. B. R. 38.-^AN. 

PART VIII. SECT. 4, SUB-SECT. 8.— 
D. (b) III. 

2526 U. Be Andrew MoTHBR- 

w^.LL Estate, [1923] 4 D. L. B. 986 ; 
affd, 26 O. W. N, 369.— CAN. 

II. .) — Held: the surety oould 

not rank on the estate before the 
creditor had been paid in full. — Be 
CouQHLiN 8c Oo., Ex p. Guarantee 
Co. OF North America, [1923] 4 

D. L. B. 971 ; 3 W. W. B. 1177.— 
CAN. 

2545 iii. .1 — The oontlngent 

liability of a surety who has not been 
called on to pay is a debt provable on 
the bkpoy. of the principal debtor.— 
Be Froment, Alberta Lumber Co. e. 
Alberta Department of aoricul- 
TURE, [19251 3 D. L. R. 877 ; [19251 2 
W. W. R. 415 ; 5 O. B. R. 766.— CAN. 

2546 tv, .1 — A surety who has 

not paid or been exoused becomes on 
the insolvency of the principal debtor 
a conditional creditor, 4t may as such 
prove his claim against the insolvent 
estate. — ^Roseouw. etc. v, Hodoson, 

1926) App. D. 

sg. Creditor agreeing to pay off 
debt due to anothet credUor — Agreement 
not carried out.)— BeM : the creditor 
was entitled to rank as a creditor for 
the amount which he had agieed to 
pay off . — Rt Benson-Johnston, Ltd., 
(19241 4 D. L. R. 675 ; 5 O. B. R. 196; 
' T. [19261 1 D. L. R. 999; 5 O. B. B. 



7<ri. I?.— Bankraptcy. Oases 2646— 2902a. 


2546* Add. Annotation : — Consd* Re Fenton, JSx p. 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 358. 

2567« Add. Annotations : — Consd* Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 368. 
Refd. Re Fenton (No. 2), Ex p. Fenton 
Textile Assocn., Ltd., [1932] 1 Oh, 178. 

2560. Add. Annotation : — Consd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ob. 358. 

2591* Add. Annotation : — Consd. Spencer v. Ash- 
worth, Partington, [1926] 1 K. B. 689. 

2697. Add. Citation 15 L. J. Bey. 9. 

2646. Add. Annotation : — ^Dlstd. Re Houlder, [1929] 

1 Oh. 206. 

2647. Add. Annotation : — ^Retd. Be Houlder, [1929] 

1 Oh. 206. 

2649* Add. Annotation : — Consd. Be Houlder, 
[1929] 1 Oh. 205. 

2650. Add. Annotation : — Refd. Re Houlder, [1929] 

1 Oh, 205. 

2708. Add. Annotation : — Expld. Re Fenton, Ex p. 
Fenton Textile Assocn. ( 1930), 99 L. J. Oh. 358. 

2721a. Against general partner — Bankruptcy 

of limited partnership.] — X. was the 
sole general partner in two limited partner- 
ships, Firm A. & Firm B. By May 12, 1931, 
five bills of exchange had been drawn on 
Firm B., who accepted them by X. lis 
managing partner. Receiving orders were 
subsequently made against botli firms on X.’s 
petition, & in each case X. was adjudicated 
bankrupt : — Held : the holders of the bills 
were entitled to prove in the Firm A. bkpey. 
— Barnahd, Martins Bank v. Trustee, 
[1932] 1 Oh. 209; 101 J.. J. Oh. 43; 146 
L. T. 191 ; [1931] B. & 0. R. 73. 

2770. Add. Annotation : — Reid. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2771. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2806. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2807. Add. Citations: — 8^ib nom. Be Dodds, Ex p. 
Vaughan’s Exors., 26 Q. B. D. 629 ; 62 L, T. 
837 ; 39 W. R. 125 ; 6 T. L. R. 293 ; 7 Morr. 
199. 

2812. Add. Annotation : — Consd. Firman v. Royal, 
[1925] 1 K. B. 681, 

2815. Add. Annotatio7us Consd. Re Blanchard, 
Ex p. Blanchard (1932), 101 L. J. Oh. 313. 
Refd. Campbell v. Campbell, [1922] P. 187. 

2829. Add. Annotation : — Refd. Schlesinger & 
Joseph V. Mostyn, [1932] 1 K. B. 349. 

285‘la. For what amount company may prove — 
Shares reissued.] — (1 ) Where a co. in pursuance 
of its arts, of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
& calls, Sn the arts, provide that notwith- 
standing forfeiture the ex-sharehoJder shall 
be liable to pay aU calls or other money 
owing upon tne shares at the time of the 
forfeiture & the shares are subsequently sold 
Sc re-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpey. of the ex-shareholder is 


onty entitled to prove for the actual loss 
suffered, that is the difference between the 
amount received on the re-allotment of the 
forfeited shares & the amouht due at the date 
of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the 
benefit of the original allottee who has 
forfeited the shares & release him pro tanto 
in respect of the damages for vmich his 
breach of contract in failing to pay the calls 
rendered him liable. — He Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 

2 Oh. 48 ; 99 L. J. Oh. 209 ; 143 L. T. 425 ; 
[1929] B. & 0. R. 141. 

2901. Add. Annotations Performing Right 

Soc. V. London Theatre of Varieties, [1924] 
A. 0. 1 ; Re Wait, [1927] 1 Oh. 600 ; Ditcham 

Miller (1931), 100 L. J. P. 0. 177. 

2902. Add. Annotations : — Refd. Re Dent, Ex p. 
Trustee, [1923] 1 Oh. 113 ; Performing Right 
Soc. V. I^ndon Theatre of Varieties, [1924] 
A. 0. 1. 

2902a. “.] — By marriage articles in 1914, 

made between husband & wife & three 
trustees, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 
named, & that if they or either of them 
should fail to accept the trusteeship of the 
settlement, then such other person or person 
as the spouses should nominate ; & that in 
the meantime until the execution of the 
settlement the persons in whom such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reveraion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of Ids contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife & children. On Dec. 6, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpey. moved for a declaration that the 
settlement & the transfer of the property 
purported to be made therexmder were void 
as against him : — Held : (1 ) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of tlie 


PART Via. 8K0T. 4. SUB-SECT. 8.- 
D. (b) tv. 

8660 t. Co-surcty*$ licMUy to con- 
A iuroty can prove in the 
bkpey. of a eo-eurety for contribution, 
altnough the proving surety has not 
paid the creditor anything. — Re Fno* 


UBNT, Albkbta Lumber Co. u. 
diLBEUTA Department op Agrioul- 
I’URE. 119261 3 D. L. R. 877 J [19261 2 
VV. W. R. 416 ; 5 C. B. R. 7l)6.-~CAN. 


PART VIII. SECT. 4, SUB-SECT, 8.— L. 
20081 Continuing contracts generally 

19 


—Dtbior fattinu to campUte.\—Held : 
the creditors were entitled to be paiu 
the damages sustained in respect oi 
the unexmred portions of the contract. 
~Rt. UoKat (1922). 62 O. L. R. 466 , 
3 C. B. R. 462.— CAN. 
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articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the propeAy was contracted to be 
assigned & the trusts upon which such 
persons were to hold it were not ascertained 
at the date of such acquisition ; (2) even if 
there had been an ec^uitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3) ; (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void bv reason of 
its execution within two years of the com- 
mencement of the bkpey. — Re Dent, Ex p. 
Trustee, [1923] 1 Oh. 113 ; 92 L. J. Ch. 106 ; 
67 Sol. Jo. 82 ; [1922] B. & 0. R. 137. 

2005a. Gift by father to children — Investment 

in father’s firm — Bankruptcy of firm.] — Be 

Airey (Edward) & Sons, Ex p. Aikey 
(H. W.) & Airey (P. B.) (1931), 72 L. Jo. 
25, D. C. 

2934. Add. Annotation : — ^Distd. Re Moulder, [1929] 
1 Ch. 205. 

2955. Add. Annotation : — Distd. Re Pitchford, 
[1924] 2 Ch. 260. 

2978a. Proof by plaintiff against bankrupt defen- 
dant — Stay of action after bankruptcy — Proof 
in bankruptcy for amount claimed in action.] 
— On Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum o£ 
£650 for commission earned. On June 20, 
1921, the action was set down for trial. On 


the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for i&46 17s. Od. for his untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 81, 1923, the official receiver rejected 
that proof. Pltf. appealed, & on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the costs, 
amounting to £46 17s. 9d., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver: — Meld: (1) as ptlf. 
had obtained no judgment dealing either with 
his claim in the aefion or the costs thereof, 
but had elected to stay his action & to prove 
in bkpey. for the amount claimed in the 
action, he was not entitled to prove for his 
untaxed costs of the action ; (2 ) ( Astbuby, J. ) 
the sum for which pltf. sought to prove ip 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 
& therefore was not provable. — Re Pitch- 
PORD, [1924] 2 Ch. 260 ; eub nom. Re Pitch- 
ford, Ex p. Official Receiver, 93 L. J. Ch. 
541 ; [1924] B. & C. R. 118 ; atib nom. Re 
Pitchford, Ex p. Official Receiver v. 
Hall, 131 L. T. 669, D. 0. 

2983. Add. Annotation : — Refd. Re Pitchford, 
[1924] 2 Ch. 260. 

2989. Add. Ayinotation : — Consd. Re Pitchford, 
[1924] 2 Ch. 260. 


July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpey. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver & admitted 


2991. Add. Annotation : — As fo (1) Refd. Abraham 
V. Buckley, [1924] 1 K. B. 903. 

2993. Add Annotation : — Consd. Re Pitchford, 
[1924] 2 Ch. 260. 

3001. Add. Citation : — aub nom. R. v. Sussex JJ., 
14 J. P. Jo. 224. 

3038. Add. Annotation: — Consd. Re A Debtor, 
[1927] 2 Ch. 367. 

3049. Add. Annotation : — Refd. Re L. A. &; 
B. P. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 


2906 i. Loan.] — Re Nodkn, Hallktt 
& Johnston, Ex p. Johnston (Ont.), 
11927] 3 D. L. R. 700 ; 8 0. B. R. 296 ; 
am. ri928J 2 D. L. R. 686 ; 10 C. B. U. 
21 J.— CAN. 


sh. Agenci/ — Bankruptcy of stock 
brokers — Proof for shares. }^Re 1 Iobert- 
BON, Re Wbatherhead, [19311 2 D. 
h . H. 995 ; [1930J 3 W. W. 11. 599 ; 43 
B. C. R. 232 ; 12 C. B. U. 117.— CAN. 


PART Vni. SECT. 4, SUB-SECT. 7. 

ta. Costs of solidiors retained to 
opjtose granting of receiving order .) — 
Held : the solrs. were entitled to rank 
upon the estate of debtor for the 
amount of their costs so incurred. — 
Be Tunnell, Ltd., [1924J 4 D. L. H. 
862 : 56 O. L. R. 110 ; 6 C. B. U. 73.— 
CAN. 


PART Vin. SECT. 6, SUB-SECT. 1 

3018 V. Name d: description o 

declarant. J — It is sui&clent if the initial 
of the Christian names Sc the fuJ 
surname be given, & words settin, 
forth the occupation oi station in Ilf 
of tho declarant. — lie Mc^ubrky, H 
Stha'iton & Grkenbhields, Ltd. 

i ^227; [10241 

W. W. R. 687.— CAN. 


3018 vl. ^ Omission of ** make oath 

dt say ** — Effect of substitution of words 
having same meaning.) — The de* 
olaratlon should not be rejected for 
such vadanoo . — Re McOoubrky, Re 


Stratton & Greenshtelds. Ltt., 
[1924] 4 D. L. R. 1227 ; [1924] 3 

W. W. R. 587.— CAN. 

3018 vii. Statement of account — 

Sufficiency of statement .) — The state- 
ment of account is primA facie properly 
referred to in a doolaratlon only when 
it H “ annexed & marked ‘ A.^ ” If, 
however, tho statement is a proper one 
& is annexed to the declaration, though 
not so marked, & from an examination 
thereof In conjunction with tho 
declaration or from other circum- 
stances, it may reasonably bo con- 
cluded that the statement is that 
referred to, ft may bo admitted . — Re 
McOoubrey, Re Stratton Sc Green- 
shields. Ltd.. [19241 4 D. L. R. 1227 ; 
[19241 3 W. W. R- 587.— CAN. 


3020 i. Proof on behalf of corpora- 
tion.) — (1) The declarant need not 
expressly describe blmself as one of the 
classes authorised to make tho declara- 
tion. 

(2) Where the declaration does not 
state that tho deponent has knowledge 
of the facts deposed to it Is objection- 
able Sc should be rejected . — Re 
McCJoubuky, Re Stratton Sc Gkken- 
siiiELDS, Ltd., (1924 J 4 D. L. R. 1227 ; 
[1924] 3 W. W. R. 587.— CAN. 

tj. Interlineations d? erasures.) — 
Although the declaration contains 
interlineatloxis Sc erasures not duly 
initialed, it may be received, in the 
discretion of the official receiver, 
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chairman, or trustee, if he is satisfied 
that the change was made before the 
declaration was sworn . — Re McCou- 
BRBY, Re Stratton Sc Grbknshiklds, 
Ltd., [19241 4 D. L. R. 1227 ; [1924J 
3 W. W. R. 687.— CAN. 

8024 li. .]— It is sufficient If 

made before a person authorised to 
take affidavits under Canada Evidence 
Act. R. S. C., 1906 (c. 145), s. 36.— Re 
MoCoubrey, Re Stratton Sc Grken- 
BHIKLDS, Ltd., [19241 4 D. L. R. 1227 ; 
[19241 3 W. W. R. 687.— CAN. 


PART VUl. SECT. 6, SUB-SECT. 2. 

sk. Necessity for filing claim .) — 
Neither the ct. nor tho trustee will 
consider a oreditor’s claim oc^nst 
bkpt.’ft estate until it has been filed. — 
Re OONTINRNTAL PUBUAGUNO OO., 
Ex p. Davis Sc Stmmona, [1924) X 
D. h. R. 339 ; 4 C. B. R. S4S.— CAN. 


PART VIIl. SECT. 7, SUB-SECT, 1. 

8036 Iv a. .)— Re 

Union, Indian Sugar Mills Oo., 
Ltd. V. Bru Lal, Jagannatb (1087), 
I. L. R. 49 AU. 728.— IND. 


8036 vl, .1 — The judge has 

J lower to Inquire Into the consideration 
or the judgment debt . — Re Allan 
Grain Growicbs* Oo-opioiiATrvB 
Assoon., Rx p. Robinson, Littlk Sc 
Oo. (1922), 66 V. L. U. 847 ; 16 
Snsk. L. R. 296 ; [19221 2 W. W. R. 
142.— CAN. 
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3060, Add, Annotation : — Held. Re Debtor, [19281 
Oh. 199. 

8052a. Parlies represented by Inde- 

pendent counsehl—Although the ct. has 
power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 
presented, it will not do so where the parties 
were represented by independent cotinsel at 
the time of such judgment or compromise, 
unless there is evidence that counsel acted 
improperly or without full Imowledge of the 
facte. — Re Debtor, [1929] 1 Ch. 125 ; 140 
L. T. 136 ; sub nom. Re Debtor (No. 27 op 
1927 ), Ex p. Debtor v. Petitioning Creditor 
(1928), 97 L. J. Ch. 167 ; [1928] B. & C. B. 
34, D. C. 

3054. Add, Annotation: — Retd. Re A Debtor, 
[1927] 2 Ch. 367. 

3058. Add, Annotation: — Refd. Re Home & 
Colonial Insce. Co., [1930] 1 Ch. 102. 

3059. Add, Annotation : — Retd. Beading Trust, 
Ltd. V, 8pero, Spero v, Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3105a. Creditor money-lender — Contract harsh & 
unconscionable.] — 4^ trustee in bkpcy. has no 

{ )ower to reject or reduce a proof by a money- 
ender, on the ground that the contract is 
harsh & imconscionable, such power being 
vested in the ct. alone. — Re Armstrong, 
Exp, Lipton (1926), 95 L. J. Ch. 184 ; [1926] 
B. &C. R. 21. 

3134. Add, Citations : — sub nom. Re Byrom, Exp. 

Eckeusley, 22 L. J. Bey. 27 ; 17 Jur. 198. 
3140. Add. Annotation: — Refd. Re Debtors, [1927] 
1 Ch. 19. 

3152a. .] — The effect of Bkpcy. 

Rules, 1915, r. 262 read with rr. 20, 27, 28, is 
that subject to the ct.*s power to extend the 


time, which will only be exercised in very 
special circumstances, no application to 
reverse or vary the trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit & set down witliin 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that period. — Re 
Barley, [1923] 1 Ch. 177 ; sub nom. Re 
Barley, Ex p, Harrison, 92 L. J. Ch. 419 ; 
[1922] B. & 0. B. 258. 

3172. Add. Annotation : — Consd. Re Searle, Hoare, 
[1924] 2 Ch. 325. 

3173a. Debt arising out of harsh unconscionable 
contract — Creditor money-lenderJ — Re Arm- 
strong, Ex p. Lipton, No. 3105a, ante. 

3200. Add, Annotations : — ^Apld. Re Homo & 
Colonial Insce. (1928), 44 T. L. B. 718. 
Expld. Re Wells, Swinbume-Hanham v. 
Howard (1932), 48 T. L. R. 617. Refd. 
Lazard Bros. & Co. v, Banque Industrielle de 
Moscou, I^azard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. 

3210. Add, Annotation : — Con^. Re Searle, Hoare, 
[1924] 2 Ch. 325. 

3210a. .] — Where, after the admission by the 

trustee of a creditor's proof against bkpt.’s 
estate & that creditor’s participation in a 
first dividend, it was ascertained that be had 
proved for & received more than ho was 
entitled to, & upon an application to the ct. 
his proof was reduced : — Held : in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are levelled up to the 
amount received by the overpaid beneficiary, 


3067 i. Except in regard to 

assessed taxes . \ — Judgment was re- 
covered by the A.-G. of the Irish Free 
State against II. for excess profits 
duty in respect of the four aooountiug 
periods ending Deo. 31, 1917, 1918, 
1919, 1920. The assessments were 
made by the revenue offlciala of the 
Irish Free State subsequent to Mar. 31, 
1923. On the potltiou of the A.-G., 
li. was adjndged bkpt. : — Held : the 
position behind the judgment could 
be examined to determine the question 
whether the A.-G. was a competent 
petitioning creditor In respect of the 
amount of the duties . — tie Ubad£, 
[192711. R. 31.-~IR. 

PART Vni.lSECT. 7, SUB-SECT. 2, 

3071 ii. After commencemeni of 

jprooeedings .} — The mother of a bkpt. 
claimed to be ranked in his sequestra- 
tion in respect of two loans alleged to 
have been mode by her to him before 
his insolvency. At the date of 
sequestration no writ existed establish- 
log the loans, but in support of her claim 
for a ranking the claimant produced, 
among other evidence, a holograph 
acknowledgment of the loans granted 
by the bkpt. after sequestration. The 
other evidence was by itself insuffleient 
to prove the loans: — Held: bkpt. *8 
holograph acknowledgment, having 
been granted after sequestration, coula 
not be used as evidence establishing 
the loans ; 6^ claim rejected. — C ar- 
U10RABL*S I'RUBTKB t*. CARMirUAKL, 
[1929] a O, 266.— SCOT. 

■L Proof by relative of bankrupt — 
Ncoesstty for corroboration ,] — ^Whero a 
relative of a bankrupt Is olaimlng 
against the bkpt.’s estate he should, 
in order to make out a primd facie cose. 


adduce some corroborative evidence of 
the existence of the debt . — Re Moiuus, 
Re Shaughnessey, [1930] 1 W. W. li. 
673.— CAN. 

sm. .] — V. Cana- 

dian Credit Men's Trust Assocn., 
Ltd., [1930J 2 W. W. R. 293 ; 4 D. L. 
R. 102G ; lie. B. R. 432.— CAN. 


PART VlII. SECT. 8, SUB-SECT. 2. 

3076 i. Effect of delay. authority 

conferred on a trustee in bkpcy, by 
Bkpcy. Act, 1927, c. 11. s. 127 (2), to 
disallow a creditor's claim may be lost 
by undue delay in giving the claimant 
the notice of disallowance called for by 
said sect., especially w’here the 
claimant, if required to undertake the 
burden of proving his claim after suc*h 
delay, would be seriously prejudiced 
by the delay ; but, although in such 
a cose the trustee is held by reason ot 
the delay to have admitted the proof 
of the claim, he may be permitted to 
apply to expimge or modify the proof. 
— Re Badger's Estate, Ostranpek & 
Co., Ltd. v. Canadian Credit Men’s 
Trust Assocn. (Sask.), [1930J 2 D. L. R. 
88 ; [1929] 3 W. W. R. 568 ; 24 S. L. R. 
229 ; 11 C. B, H. 118.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 5. 

3147 U. To direct issue .] — 

Held: the bkpoy. judro had power 
to direct on issue to be tried. — Inter- 
provincial Flour Mills, Ltd. v. 
Western Trust Co., [19231 2 D. L. R, 
361: 10 Rask. L. li. 401; [19231 1 
W. i/V. R. 1068.— CAN. 

8147 ill. To adjudicate 

summarily .] — The jurisdiction of the 
ot. to summarily adjudicate upon tho 
rights ot porUes on an appeal under 
sect. 127 (4> of Bkpcy. Act, R. S. C.> 

21 


1927, 8c T. 139, is limited to cases of 
claims for debt within the Act as to 
w'hlch there has been proper proof £Qed 
with, and which claims have been 
disallowed by, the trustee, & does not 
extend to cases in which there is a 
ciaim to property adverse to the title 
or rights of the trustee. In the latter 
cases the proper procedure to have tho 
rights of the parties dotennined Is 
under Bkpoy. i^o 142, by notice of 
motion, upon the return of which If 
necessary the ct. may direct an issue 
or pleadings. — Saicer & Saker v. 
Canadian Credit Men’s Trust 
Assocn., [1931] 3 W. W. R. 175.— 
CAN. 

3157 I. Evidence.] — The autho- 

rised trustee, or claimant, may use os 
evidence the whole or any part of 
examinations of directors of debtor 
oorpn. taken under Bkpcy. Act, s, 66. — 
Re Christie Grant, Ltd., [1921] 3 
W. W. R. 264 ; 1 C. B. R. 489.— CAN. 

3157 ii. S. P, Re Dumfermline 
Trading Co., Ex p. Reliable Trad- 
ing Co, (1922), 68 D. L. R. 813; 
[19221 2 W. W. R. 1274.— CAN. 

% Jurisdiction of judge in 

bankruptcy.] — Re Maritime Educa- 
tion Co., Powell & Mersereau v. 
American Hydro Carbon Co., [1930] 
1 D. L. R. 733 ; 1 M. P. R. 481 ; 11 
C. B. R. 338.— CAN. 

t li. .] — Re Maritime Edu- 

cation Co., American Hydro Carbon 
Co. V, Clayton-Kenned Y, [1930] 
1 D. L. R, 642 ; 1 M, P. R. 452 ; 11 
C. B. R. 333 ; affg, 10 C. B. R. 425.— 
CAN. 

till. No right to substituie new 

claim on appeal. 1 — Re Ma nitoba Metal 
& Heating Co„ [1931] 3 W. W. R. 
771.— CAN. 
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was applicablo with the result that the over- 
paid creditor was not entitled to pai*ticipate 
in any future dividends in respect of his 
reduced proof without giving credit for the 
overpayment in respect of his oiiginal proof. 

The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequentiy expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that equitable principle in 
the case of a proof in bkpey. Nor does the 
judgment of Jessel, M.R., hi Be TaiU Ex p» 
Harper (see No. 3210), contain any statement 
inconsistent with that application of the prin- 
ciple. — i?cSEARLE, Hoare & Co., [1924] 2 Oh. 
325 ; 68 Sol. Jo. 755 ; svb nom. Re Searus, 
Hoare & Co., Ex p. Trustee, 93 L. J. Oh. 
571 ; 132 L. T. 21 ; [1924] B. & 0. R. 114. 


3222. Add. Citation [1918-19] B. ^ 0. R. 270. 

3224. Add, Annotation : — ^Refd. Be Maxson, Ex p. 
Trustee (1919), 88 L. J. K. B. 54. 

3264a. Dividend received.} — AppRs. 

sold a quantity of rice to a rmrehaser. 
purchase-money was not paid, & the vendors 
brought an action claiming the return of the 
goods on the ground that they had been 
obtained by the fraud of the purchaser. The 
purchaser became bkpt., & resps., who were 
the trustees in the bkpey., were added as 
defts. The vendors afterwards proved for 
the price of the goods sold, in the bkpey. & 
received a dividend : — Held : they had 

elected to eihrm the contract of sale, ^ the 
action could not be maintained. — Kin Tye 
Loong V. Seth (1920), 89 L. J. P. 0. 113 ; 123 
L. T. 039 ; [19^0] B. ir 0 B. 89, P. O. 


Part IX. — Secured Creditors. 

3334. Add, Annotation : — Refd. Benton v. Oamp- 8365a. .] — Be Bueb, Ex p. Trustee (1927), 

bell, Parker, [1925] 2 K. B. 410. 64 L. Jo. 476 ; 164 L. T. Jo. 408. 

3355a. 1914 Act, s. 4 (2),]— Be Debtor, fJx p. 3375a. Deposit of securities— To secure Joint debt 

l^ETiTTONiNG C'lfEDiTORs (N<). 5 OK 1932) of firm — Dobts due under separate personal 

(1932), 101 L. J. Ch. 372. guarantees of partners.] — The general rule in 

3360. Add, Annotation : — Refd. Re Bueb, [1927] bkpey., that, when a creditor seeks to prove 

W. N. 299. against his debtor’s estate, he must give up or 


PART VIII. SECT. 10. 

3218 li. .]— The 

creditor was allowed to ameud his 
claim & set out the security which he 
hold. — Sterling Clotring Oo. v. 
Men’s Attire Eeqisi'erkd (1922), 
66 D. L. R. 358; 2 C. B. R. 535,— CAN. 

3218 Ul. Proof matle on footing 

of holding sccuriiu — Security invalid.] 
— Claimant was allowed to amend his 
claim. — He DuMinEUMLiNE I'ba.ding 
Co., Ex p. Reliable Trading Co. 
(1922), 6(1 D. L. 11. 813 ; (1922] 2 

W. W. R. 1274.— CAN. 

3236 ii. .J — J., who was 

adjudicated hkpt. on 8ept. 16, 1927, 
was Indebted to the U. Bank. Prior 
to the adjudication the bank had 
reedsterod judgrment mtges. against 
two farms belongring to the bkpt. 
The bunk estimated the value ot such 
security & proved as unsecured 
creditors for the balance of their debt. 
Subsequently as a result of the bkpt. ’s 
criminal acts tbo value of the farms 
was so depreciated that they failed to 
realise the amount at which they had 
been assessed by the bank. The 
Official Asstgneebad recovered sufficient 
assets to pay all the unsecured creditors 
twenty shillings In the pound : — Held : 
the U. Bank were entitled to amend 
their proof of debt by Increasing the 
amount thereof. — He Johnston, [19291 
N. 1. 103.— IR. 

PART VIII. SECT. 12. 

si. Claim rejected in part — Right of 
creditor to appeal.] — A creditor received 
a notice from the trustee disallowing 
part of liiH claim & enclosing a cheque 
for the balance. The creditor clearly 
showed tliat be had no intention of 
accepting the ctieque in full accord & 
satisfaction of his claim, but he cashed 
the ciioque : — Rc2d : the creditor was 
not tliereby debarred from appealing 
from the disallowance hy the trustee. — 
Re Cohen & Swkigman, Et p. Gelman, 
[1925] 4 D. L. R. 359 —CAN. 

•m. Claim of Crotim refected^-^PosUion 
of Crown,] — Re Wardfold Manu- 
facturing Co,, [19261 3 D. L. R. 3.33 ; 
39 O. L. R. 193.— CAN. 

PART DC. SECT. 1. 

8882 iv. Appeal from decision 


Steel Corpn. (1922), 69 D. L. R. 689 ; 

2 O. B. R. 494.— CAN. 

b i. To advise, as to validity of lien ) — 
A judge of the Ct. of K, B. has juris- 
diction to advise an assignee for the 
beneAt of creditors on whether certain 
creditors have a mechanics’ lien on tbo 
assets of the estate. — Re Beck, [19213 

3 W. W. R. 150.— CAN. 

PART IX. SECT. 2. 

•n. Assignment of unpaid purchase- 
money under farm sale agretmetU to 
secure balance of purchase price of other 
property.}-— Held : pltf. was a secured 
creditor. — A ndebhon v. Berob, [19241 
2 D. L. R. 1018: [1924] 1 W. W. R. 
1260 ; 18 Sask. L. H, 253.— CAN. 

•o. Lease of property on crop- 
payment plan,] — ^Lessor hold a secured 
ororlltor in respect of rent. — Re Titbner 
(1922), 65 D. L R. 130 ; 15 Sa«k. L. R. 
381.; [1922 J 2 W. W. II. 414.— CAN. 

tp. .J — Held: the lessor to 

tbo extent of his share of the crop 
reserved os rent was protected against 
the creditors of the lessee, ootwith- 
standing a provision in the lease 
whereby the lessee’s share of the cron 
was to bo applied In payment of debts 
owring by the lessee to the lessor outside 
of the lease. — Re Df>wrt & Dkmrv, 
Truotbev, Hallanjd, (19241 4 U. L. U. 
1276; (1924J3 W. W. R. 708.— CAW, 
to. Purchase of property by third 


of referee — Forbidding creditor to enforce 
secariiy,] — Re Canadian Western 


mem.] — Held: the purchaser was a 
secured creditor. — Re Bourgeois, 
[1923J 2 W. W. B. 204; 3 C. B. R. 
841.— CAN. 

•t. Judgment recovered before assign- 
ment — Afier passing of BanJeruptoy Act, 
1910.1 — Held: the assignmeot took pre- 
cedence over the judgment. — Pakkbr- 
Eakinb Co. V. Rotal Bank of Canada 
(1922). 65 0. L. R. 079.— CAN. 

sv. .1— Be Atlward, Ex p, 

McMillan JP. E, I.), [19271 4 0. L. R. 
305 : 8 C. B. R. 352,— CAN. 

8347 if. Seieure of goods under Hen 
notes — Acquired with knowledge of in- 
solvency — By holder of unregistered hid 
of sale,]— Re Mustard, [1923] 2 

D. L. n. 922 ; 4 O. B. R. 140 ; uffd,, 
24 O. W. N. 313.— CAN. 

3847 lii. Where by a pro- 

Tinoial statute certain oredltorB axe 
given a right of distress similar to that 
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of a landlord for rent. & an actual 
distraint Is made thcroimder before the 
making by the debtor of an assignment 
in bkpey., the creditor is a secured 
creditor within Bkpey. Act. — Garry 
Cafeteria (Man.), [1928] 1 W. W. R. 
139 ; 8 C. B. R. 604.— CAN. 

t (p. 358) i. The term 

“ secured creditor ” In Bkpey. Act, 
s. 9, includes a creditor who has 
obtained a charging order against a 
fund in ct. — Re Kaplan, McLean 
(.7. J. H.) Estate Co. v, Newton 
(Man.), [3926] 3 W, W. R. 693.— CAN, 

t (p. 358) ti. S. P, BoRTOLUZsa v. 
Kaplan (Mon.), [1927] 1 D. L. R. 183. 
—CAN. 

sw. THMresa,] — W’’hen a landlord dis- 
trains he becomes a secured creditor 
under Bkpey. Act, but, in Alberta, his 
rights A priorities are not governed by 
that Act, but are subject to Landlord's 
Rights (Bkpey.) Act, AlU., 1924 (c. 12), 
8. 3 . — Re Uamilton & Oakkb, [1926) 
2 U. L. R. 63 4 ; (1926] 1 W. W. R. 
172; 6 C B. R. 466.-^AN. 

8360 1. Appointment of receiver,] — 
An order appointing a receiver : — 
Held : not to be a chaive, & a judgment 
creditor of bkpt. not by virtue of the 
order a secured creditor. — Re Peter- 
son, Re Holloway. [19251 4 0. L. R. 
1042 ; [1923] 3 W. W. R, 708.— CAN. 

sx. Judgment for tolls for water 

supplied by municipaUiy.] — Held : the 
city of K. was, by virtue of the charge 
l^ven it by Wat<T Act, B.C., 1914, 
s. 151, a secured creditor. — Re Kam- 
loops Copper Co,,Ex,p. KAMfoor& 
[19251 3 0. L. B. 896 ; [1^231 2 

W. W. R. 733 ; 36 B. O. R. 243.--CAN. 

e (p, 360) I. Joint dt several 

note,}— Held : the holder of the notes 
was not a secured creditor,-— Hodge v, 
MoLean ttc Union Bank of Canada. 
(19191 3 W. W. H. 1108 ; 30 D. L. H. 
123 J 13 Sask. L. R, 86.— CAN. 

t (p. 362) I. Lien upon mining lands 
for wages.y—Beid : olaimauta were not 
secured creditors. — Re Reeve 0obte 
Mineb, Wage-Earnebe Claim (1921), 
64 0. L. R. 334 $ 30 O. L. R, 499 ; 1 
0. B. R. 340,— CAN. 

•y. Wife taking seeuHfty for money 
advanced to husband for business pur- 
poses,]— HAw V, Haw’S Offioial 
Ajmuonhb, [19271 K. Z, L. R, 866.-— 
N.Z. 
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valua any eeourity which if not retained 
by him would go to augment that estate, 
l^supposea that the security is for the par- 
ticular debt for which he seeks to prove, & 
does not apply to a case where the security 
is for a different debt. 

Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
securities which belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpcy. should be 
followed : — Held : as the baiters did not 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, &, therefore, 
were not “ secui*ed creditors ** witliin the 
definition in 1914 Act, s. 167, in respect of 
those debts, they were entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
securities . — Re Dutton, Massey & Co., 
Ex p, Manchester & Liverpool DiSTrii€?r 
Banking Co., fl924] 2 Ch. 199 ; 93 L. J. Ch. 


647 ; 131 L. T. 622 ; 68 Sol. Jo. 636 ; [1924] 
B. & 0. B, 129, C. A. 

8378. Add the following paragraph : — 

“ Also, under the circumstances N. was a 
party to the fraud, & his debentures were not 
a charge upon the property of S. in the hands 
of the trustee.** 

3383a. .] — Re Dutton, Massey & Co., Ex p- 

Manchester & Ijyerpool District Bank- 
ing Co., No. 3375a, ante. 

3412. Add. Anywtationa : — ConSd. Re A Debtor, 
[1922] 2 K. B. 109. Refd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. B. 525. 

3505. Add. Annotations : — Consd. Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 735 ; Re Wigzell, 
Ex p. Hart, [1921 ] 2 K. B. 835 ; Re Regent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
283. Refd. Scranton’s Tni^e v. Pearse, 
[1922] 2 Oh. 87. 

3632. Add. Annotation : — Apld. Rc Houlder, ri929] 
1 Ch. 205. 

3534. Add. Annotation : — Apld. Re Boulder, [1929] 
1 Oh. 206. 

3536. Add. Annotations : — Apld. Re Houlder, [1929] 
1 Ch. 205. Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 


PART IX. SECT. 8 


h 1. .] — An assUfnmont under 

IJkpcy. Act does not iutorfero with or 
lebsoii the righte of a secured creditor 
to enforce or retain his security. — 
Whitk & Co. V. The Iokia (1922>. 69 
D. L. R. 94 ; 20 Exoh. 0. 11. 327.— 
CAN. 


hii. .1 — Tu bkpcy. tho rule of 

equality is absolute except where 
Bkpcy. Act itself gives priority to 
some debts over others. — Re Okzy, 
[1024J 1 D. L. R. 250 ; 53 O. h. K. 
323 ; 3 C. B. R. 737.— CAN. 

h lU. .] — The rijrhts of secured 

creditors remain unimpaired in the 
event of a recelvlnir order or authorised 
assignment being made, Sc any pro* 
oeedlnBrs taken to constitute a creditor 
a secured creditor or to realise on his 
security shall not, if le^l, be inter- 
fered with or vacated. — Re Hamilton 
& Oakks, [1925] 2 D. L. R. 514 ; [1926] 
1 W. W. R. 172 ; 6 C. B. R. 465.— 
CAN. 

h Iv. He Dumais (1927), 

Q. R. 44 K. B. 79.— CAN. 


8388 xxi. Mortpage on vessel — 

Right to enforce sejcnriiy in mtmiraUg 
court.) — Held: an assignment under 
Bkpcy. Act did not prevent tho holder 
of a mtgo. upon a vessel from enforcing 
his security before the Exob. Ct. in 
Admlty. — White & Co., Ltd. v. The 
Ionia, (10211 20 Exoh. O- R. 327 ; 
1 O. B. R. 416.— CAN. 


8388 xxH. Security^not realising 

sujficient to satisfy debt — Right to prove 
for balance.) — If a creditor fails to file 
bis claim in aooordanoe with Bkpcy. 
Act, «. 46, he cannot proooed against 
the insolvent, after a composition has 
been confirmed, for payment of the 
composition dividend on the unrealised 
portion of his scoured debt, — ^B aley & 
Morin v. Foqkl (1822), 68 D. h. R. 
772.— CAN. 

3388 Iv. — -.1 — Hehl.' a vendor 
seoured by a lien note might seise the 
sroods 9c obtain an order for sale, though 
he had not proved in the bkpoy. — He 
Empibh Traction Co., Ltd., [1920] 
3 W. W. R. 515,— CAN. 

S3S8 V, — — A secured creditor 
may proceed to twise Ids security inde- 


pendently of any bkpcy. or winding-up 
proceedings. — Re Canadian Western 
Steel Corpn. (1922). 69 D. L. R. 689 ; 
2 C. B. 11, 494.— CAN. 

sz. Right to sue under Fraudulent 
Preferences Act, R, S. S„ 1920 {c 204).] 
— If the security of a secured creditor 
is suilicient to satisfy his claim in full 
he cannot bring action under the above 
Act. — Barrett v. Baron, [1925] 1 
D. L. R. 474 ; (192.5] 1 W. W. R. 87 ; 
19 Sask. L. R. 207 ; 5 C. B. R. 448.— 
CAN. 

sa. Settlement of claim by trustee 
secured creditor.) — Held: creditor 
estopped from setting up a profoi’once 
in respect of part of his claim, unless 
the settlement contains an express 
stipulation to the contrary. — Re Mar- 
tin Milk Products, 1192.5] l D. L. R. 
533 ; 5 C. B, R. 281.— CAN. 

sb. SufUciency of security — Presump’ 
tion.) — In the absence of evidence to 
the contrary, it is pix^simied that the 
security of a secui'cd creditor is sufficient 
to realise his claim — Anderson t>. 
Serge, [1924] I W. W. R. 1260; [1924] 
2 D. L, R. 1018; 18 Susk. L. R. 26.5.— 
CAN. 


PART IX. SECT. 4. SUB-SECT. 2. 


g i, Guarantee by third party .) — 

A guarantee by a third party or a 
charge on the property of a third party 
la outside Bkpcy. Act, a. 46 (3), & tho 
creditor is not called upon to value the 
security. — He Coughijn & Co,, Kx p. 
Guarantee Co. of North America, 
(1923] 8 W. W. R. 1177 ; 4 D. L. R. 
971.— CAN. 


• 0 . Effect of — On creditor's rights 
against sureties.) — Where a creditor on 
dling a claim against bkpt. values bis 
security, 9c such valuation is accepted, 
he is not thereby paid to the extent of 
the valuation so as to relieve the 
sureties from liability therefor, — 
Kuproski V. Royal Bank of Canada, 
(19261 3 D. L. R. 801; [1926]S.C. U. 
532 ; 7 0. B. R. 499.— CAN. 


PART IX. SECT, 4, SUB-SECT. 3, 

g J, .} — Where a trustee 

took possession of goods upon whioh 
liens were held by virtue of an oral 
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election to redeem at a valuation ; — 
Held : ho could not contend tJiat it 
was invalid because not in writing. — 
Re Guaranteed Batteries, Ltd., 
[1923] 3 D. L. 11. 743 ; 53 O. L. R. 45 ; 
3 C. B. K. 695.— CAN. 


PART IX. SECT. 4, SUB-SECT. 4.— B. 

sd. Necessity for.) — Under Bkpcy. 
Act, B. 6, no leave is neoeesary for a 
secured creditor to i>roceed to realise 
on his security. — Imperial Lumber 
C o. V. Johnson, [1923] 1 D. L. K. 
1125 • 1 W. W. R. 920 ; 3 C. B. 11. 
707.— CAN. 


PART IX. SECT. 4, SUB-SECT. 6.— D 

3600 V. .]— A hank held 

lions upon bkpt. co.*8 pemonal property 
whioh it valued in pursuance of Bkpcy. 
Act. The goods were sold for a gi-eator 
sum than the valuation : — Held : tho 
bank was entitled to receive all moneys 
roallsod from the sale of the goods under 
lion, subject only to a claim for 
wages & the charges of local agents. — 
Re Guaranteed Batteries, Ltd., 
[1923] 3 D. L. R. 743 ; 53 O. L. R. 45 ; 
3 C. B. II. 695.— CAN. 

3500 Vi. .] — A bank paid over 

to the trustee in bkpcy. the amount 
realised in excess of Its claim, 9c subse- 
quently it was found that payment of 
its claim fell short by the amount 
realised under a forged bill of lading : — 
Held : the bank was entitled to be 
repaid such shortago by the trustee. — 
Re Adanac Grain Co., Ltd,, [19221 
1 W. W. R. 849 ; 66 D. L. R. 772 : 31 
Man. L. R. 480 —CAN. 


3500 vll, Right to payment in 

full) — ^A. & B. valued their Bccuiitles 
in bkpoy. proceedings at amounts less 
than the principal -sums covenanted to 
be paid. The trustee In bkpoy, having 
sold the mortgaged lands ; — Held: A. & 
B. were entitled on allocation to pay- 
ment of the full amount of their claims 
with interest. — Re Turkktine's Es- 
tate, (19201 1 I. II. 23.— IR. 


te. Claim partly unsecured — Appro- 
priaiion of payments to unsecured claim 
not pemissibic.]— M oore v. Williams 
(A. R.) Maobinbry Co., Ltd,, [1926] 
2 D. L. R. 1009.— CAN. 
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3658. Add. CUation : — sub nom. Be Emett, p. Add. Annoiatioms : — ^Refd« BaJby v. India & 

Andrews, 1 Madd. 673, London Life Assco, (1864), 18 Jur. 1024; 

Crompton v, Huber (1865), 26 L, T. O. S. 43. 


Part X. — Mutual Credit and Set-off in Bankruptcy. 


3561. Add. Annotations: — Consd. Be City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 293; 
Be Bailey, Duchess Mill, Ltd. v. Bailey (1932), 
76 Bol. Jo. 660. 

3562. Add. Annotations: — Consd. Be National 
Benefit Assce., [1924] 2 Cb. 639 ; Be 
City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293. Refd. Paddy v. Glutton, 
[1920] 2 Ch. 554 ; Be City Life Assce. (1926), 
42 T. L. R. 46, 

3562a. 1914 Act, s. 31.]— The right of set-off 

is not one which depends upon the volition 
of either party, but upon an absolute 
statutory rule. Sect. 31 of the Bkpey. 
Act, 1914, is directory in form &; requires 
that its terms should be put in force (Lord 
Han WORTH, M.R .). — Be City Equitable 
Fire Insce. Co. (2), [1930] 2 Ch. 293 ; 09 
L. J. Ch. 636 ; 143 L. T. 444 ; [1929-30] 
B. & C. R. 233, C. A. 

3566a. .] — Ex p. Edwards (1745), 1 

Atk. 100 ; 26 E. R. 60, L. C. 

Annotation. : — Bcfd. Ex p. Qninton (1796), 3 Ves. 2i8. 

3580. Add. Annotation : — Refd. Be Lloyd’s Pumi-* 
ture Palace, Evans v. The Co., [1925] Ch. 863, 

3598. Add. Annotations : — Apld./^e City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Retd, Be City Life Assce. (1926), 42 T. L. R. 45. 

3599. Add. Annotation : — ^Expld. Giles v. Kruyer, 
[1921]3 K. B. 23. 

3612. Add. Annotations : — Folld. Be City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Mentd. Be Gunsbourg, [1920] 2 K. B. 426. 

3625. Add. Annotation : — Consd. Be City Life 
Assce. (1925), 42 T. L, R. 45. 

3631. Add. Annotation : — Refd. Be Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 

3637a. Equitable debt— Against legal debt.]— Bkpey. 
jurisdiction proceeds upon equitable principles 
& draws no distinction between equitable 
& legal rights for the purposes of administra- 
tion ; & deft, is entitled under 1914 Act, 
s. 81, to set off against a legal debt claimed by 
a trustee in bkpey. an equitable debt due to 
himfrom bkpt., both debts being in existence 
before the date of the receiving order. — 
Mathieson’s Trustee v. Burrup, Mathie- 
f?ON & Co., [1927] 1 Ch. 662 ; 90 L. J. Ch. 
148 ; 136 L. T. 796 ; [1927] B. & C. R. 47. 


3648. Add. Annotations : — Consd. Be Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
560. Refd. Paddy v. Glutton, [1920] 2 Ch. 
564. 

3650. Add. Annotation : — Consd. Be Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
660. 

3652. Add. Annoiatioyis : — Consd. Be Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
560. Refd. City Equitable Firo Insurance 
Co. (2), [1930] 2 Ch. 293. 

3653. Add. Annotations : — Folld. Paddy r. 
Glutton, [1920] 2 Ch. 654. Dlstd. Be 
National Benefit Assce., [1924] 2 Ch. 339. 
N.F. Be City Life Assce. (1925), 42 T. L. R. 
45. 

3654. Add. Annotation : — Consd. Be City Life 
.Assce. (1925), 42 T. L. R. 45. 

3655. Add. Annotation : — Consd. Be A Debt or, 
[1927] I Ch. 410. 

3656. Add. Annotation : — Consd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

3656a. . ~F. having guaranteed ad- 

vances by certain banks to the T. Assocn. in 
which be was interested, subsequently 
executed two deeds of arrangement in favour 
of his creditors. The Assocn. having gone 
into liquidation, the liquidator lodged a proof 
against F.’s estate in respect of sums due by 
F. to the Assocn. The trustee of F.’s estate 
rejected the proof claimed to set off the 
various sums which had been advanced by 
the banks to the Assocn. for which F. had 
giv^en his personal guarantee. The banks 
had proved against F.’s estate under the 
guarantees but nothing had been paid to 
them : — Held : inasmuch as none of these 
sums had in fact been paid by F. or his 
trustee to the banks the trustee was not 
entitled, under 1914 Act, s. 31, to set off F.’s 
contingent liability under the guarantees 
against the sums due by him to the Assocn. — 
Be Fenton, Ex p. Fenton Textile 
Assocn., Ltd., [1931] 1 Ch. 86 ; 99 L. J. Ch. 
358 ; 143 L. T. 273 ; 46 T. L. R. 478 ; 74 
Sol. Jo. 387 ; [1929] B. & C. R. 189, C. A. 

Armotaiion : — Oonfld. Re Fenton (No. 2) Kx p. Fenton Textile 
Assocn.. Ltd., 11932J 1 Ch. 178. 


PART X. SECT. 1, SUB-SECT. 2.— 
B. (0). 

8600 V. Rebates on insure 

ance premiuma.]—DehtoT co. were In- 
debted to a broker upon accepted 
drafts for insurance premiums paid bv 
him on their behalf, & arranged with 
the broker to cancel the insurance 
policies upon which he had paid the 
premiums represented by the unpaid 
drafts, & to have the amounts allowed 
by way of rebate for the unoarned 
premiums paid by the insurance cos. 
to the broker : — Reid : the broker 
was entitled to apply the sum paid to 
him for rebates in reduction of the 
CO.'S indebtedness, or by way of set-off 


against his claim (or the amount of 
the premiums paid by him . — Re Paik- 
wkathbub. Ltd. (1921), 67 V. L, II. 
690; 61 O. L. IL 438 ; 2 C. B. R. 
202.— CAN. 

8600 vi. Creditor for ser- 

vices rendered — fJehtor for goods ae- 
livered by bankrupt — Affreernent far 
aenyiees to he paid for by supply of 
goods.) — Held: there was a right of 
set-off. — Re. McMuRmy & Co.. Kx p. 
James (M. A.) & Sons, [1024 J 1 
D. L. II. 737.— CAN, 

PART X. SECT. 1, SUB-SECT. 8. 
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due for grass seed.) — Held : the land- 
lord could exercise the right of set-off. 
— Re Qrantuam, Ex p. Doylk, [1923] 
3 D. L. K. 94; 4 C. B. li. 168.— 
CAN. 

864S lU. .1— If shares in n 

CO. are disolaimed by the official 
assignee tii^n the bkpey. of a share- 
holder, & If for purposes of proof an 
estimate is made under Bkpey. Act, 
1908, s. Ill, of the amount claimable 
in respect of future calls thereon, the 
CO. may set off against such amount a 
sum duo by the oo. to bkpt. for goods 
supplied by him . — Re Anpiciison. [1 924] 
N. Z. L. R. 1168.— N.Z. 



3660.. Add* Annotation : — Retd* Ellis* Trustee v* 
Dhcon-Johnson, [1924] 2 Ch. 451. 

3661.. Add, Annotation: — Refd. Ellis* Trustee v, 
Dixon-Johnson (1924), 131 L. T. 652, 

3662, Add. Annotation: — ^Refd. lie A Debtor, 
•[1927] I Ch. 410. 

3663.. Add. Annotation : — Refd. Ue City Equitable 
Fii’e Insurance Co. (2), [1930] 2 Ch. 293. 

3665.. Add. Annotations : — Refd. Ee City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; Re 
Fenton, Ex p. Fenton Textile Assocn,, Ltd., 
[1931] 1 Ch. 86. 

3667.. Add. Annotations : — Distd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd. Re Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 

3672.. Add. Annotaiio7is : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1030] 2 Ch. 293 ; Re 
Fenton, Ex p. Fenton Textile Assocn., Ltd., 
[1931] 1 Ch. 85. 

3678.. Add. Annotations : — Consd. Paddy v. 
Glutton, [1920] 2 Ch. 554; Re National 
Benefit Assce., [1924] 2 Ch. 339. Apld. 
Re City life Assce. (1926), 42 T. L. B. 45. 
Consd. Re City Equitable Fire Insurance Co., 
[1930] 2 Ch. 293, C. A. ; Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. Refd. Ellis’ Trustee v. Dixon- John son, 
[1924] 2 Ch. 451. 

3679.. Add. Annotation : — Refd. Benton v. Camp- 
boU, Parker. [1925] 2 K. B. 410. 

3680. Add. Annotations : — Consd. Re City life 
Assce. (1925), 42 T. L. R. 45. Refd. Ellis’ 
Tmstee v. Dixon- Johnson, [1924] 2 Ch. 451 ; 
Ue Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 

3689. Add. Annotaiions : — Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358 ; Re City Equitable Fii*e Insurance Co., 
Ltd., [1930] 2 Ch. 203. 

3695. Add. Annotation : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3696a. Shares deposited as security for debit 
balance owing to bankrupt — Unauthorised 
sale by bankrupt.] — Deft, opened a specula- 
tive account with a firm of stockbrokei-s & 
deposited with them as security for any debit 
balance which might fi‘om time to time be 
owing by him on that account the indicia of 
title to various bonds & shares, including 
certain rubber shares. In 1920 the firm sold 
the rubber shares without (ho knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpey. of tlie 
firm. On Feb. 10, 1922, a receiving order 
was made against the film & they were 
adjudicated bkpt. In Feb. 1923, tbe trustee 
in bkpey. of the firm rendei*ed deft, a final 
account, wliich, after giving credit to deft, 
for the proceed of the sale of the. shares, 
showed a balance duo from deft. In au 
action to recover that biUance the trustee 
clawed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 


Vol. IV —Bankruptcy. Cases 8860— 8740a. 


account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set ofi against the claim of 
the trustee : — Held : the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpey. had no higher right ; no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft, being to 
a return of the shares in specie ; & in the 
special circumstances of the case the order 
of the judge was correct. — E txis & Co.’s 
Trustee v. Dixon- Johnson, [1925] A. 0. 
489 ; 94 L. J. Oh. 221 ; 133 L. T. 60 ; 41 
T. L. B. 336; 69 Sol. Jo. 395; [1925] 
B. & C. B. 54, H. L. 

3697. Add. Annotation : — Refd. Baker v. IJoyd’s 
Bank, [1920] 2 K. B. 322. 

3702. Add. Annotation : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3707. Add. Annotations FoUd. Be City Equitable 

Fire Insurance Co, (2), [1930] 2 Ch. 293. 
Refd. Re City Life Assce. (1925), 42 T. L. R. 
45. 

3708. Add. Annotaiions : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 

3714. Add. Annotaiions Asto (2) Consd. Re City 
Life Assce., [1928] Ch. 191. Refd. Ellis’ 
Trustee v. Dixon -Johnson, [1924] 2 Ch. 451 ; 
Re Fenton, Ex p. Fenton Textile Assocn, 
(1930), 09 L. J. Oh. 358 ; Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 203, 


3719. Add. Annotations : — Consd, Paddy v. 
Glutton, [1920] 2 Ch. 651 ; Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451, Refd. Re 
National Benefit Assce., [1924] 2 Ch. 330 ; 
Re City Life Assce. (1025), 42 T. L. B. 45; 
Re City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293 ; Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L, J. Ch. 358. 

3727. Add. Annotatio7i : — Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 


3739. Add. Annoiaiio7is : — Consd. Paddy v. 
Glutton, [1920] 2 Ch. 654 ; Ellis’ Trustee v. 
Dixon- J ohnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339 ; 
Re City Life Assce. (1926), 42 T. L. B. 45 ; 
Re City Equitable Fire Insui'ance Co. (2), 
[1030] 2 Ch. 293 ; Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 


3740. Add. Annotaliuns Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T, L. B. 9. Refd. Re 
Fredericke & Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253. 


3740a. .] — Applt., the managing director of 

a CO. which was insolvent, recovei-ed judgment 
against the co. for repayment of money lent 
by to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt, to repay to the liquidator that 
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amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar refusing 
to allow applt. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sum for wliich he had recovered 
judgment against the co. : — Held : applt. | 
had not, at the date of the receiving order, 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay to 
the liquidator. — Re A Debtor (82 of 1926), 
[1927] 1 Ch. 410 ; 136 L. T. 349 ; sub nom. Re 
Mumford, Debtor v. Petitioning Creditor, 
Fx p. Official Receiver, 96 L. J. Ch. 76 ; 
[1926] B. & C. R. 166, D. C. i 

3741. Add, Annotation: — Refd. Be A Debtor, 
[1927] 1 Ch. 410. 

8746. Add, A'iDioiation : — Consd. Re Bailey, 

Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
660. 

3750a. -.] — Groom v. West (1838), 8 

Ad. & El. 758 ; 1 Per. & Dav. 19 ; 1 Will. 
Woll. & H. 638 ; 8 L. J. Q. B. 25 ; 112 E. R. 
1025 ; 8uh nom, Goom v. West, 2 Jur. 940. ! 

3769. Add, Annotations : — Distd. Re Pennington & ; 
Owen, [1925] Ch. 825. Consd. Re Binns, j 
Public Trustee v, Ingle, [1929] 1 Ch. 677. ; 
Apld. Re Fenton (No. 2), Fx p, Fenton 
Textile Assocn., lid., [1932] 1 Ch. 178. | 

3781a. Property conveyed to settlement trus- j 

tees — Against unpaid sum covenanted to be j 
brought into settlement.] — Upon the matriage j 
of the bkpt. in 1802, the estate of the wife, < 
(consisting of freehoM, copyhold leasehold * 
lands, were conveyed to the use of the bkpt. { 
& his lieirs, who covenanted with the trustees | 
within six months after the marriage, to pay j 
to them £4,000 upon the trustes of the settle- | 
iiient. The trustees never demanded pay- I 
ment. In 1806 the bkpt. sold part of the j 
freehold pi’emises, & he & liis wife levied a 
line of the whole, declai*ing the uses of that 
part which was sold to the purchaser, but 
without making any declaration as to the 
remainder- In 1812 the bkpt. conveyed aD 
his estates to trustees for the benefit of Ins 
creditors. In 1813 the bkpt, covenanted 
that he So his wife would levy a line to the 
uses declared in the deed of 1812, & a fine was 
levied accordingly. The wife never sur- 
rendered the copyhold premises pursuant to 
the s(3itlenient 1802. In 1814 the com- 
mission issued, Sc the husband was declared 
a bkpt., his execution of the trust deed 1832 
being the act of bkpcy. The trustees of the 
settlement proved the £4,000 under the 
commiseit>n Sc signed the bkpt/s certificate ; 
— Held : the trustees on behalf of the wife Sc 
children of the bkpt., had a lien upon the 
estates thereby conveyed Sc remaining unsold 
by the bkpt. to the amount of the £4,000. — 


Be Dicken, Fx p, Dxcebn (1817), Buck. 116, 
L. C. 


Annotationa : — Consd. lie SewoU. White v, SewoU, [1S09] 1 
Oh. 806 ; Stammers v, Elliott (1668), 3 Ch. App. 195. 

3781b. Dividend — ^Against sums paid by 

debtor on contract of guarantee.] — having 
guaranteed advances by certain banks to the 
T. Assocn., in which he was interested, subse- 
quently executed two deeds of arrangement 
in favour of his creditors. The Assocn. 
having gone into liquidation, the liqiiidator 
lodged a proof against F.’s estate in respect 
of sums due by F. to the Assocn. The 
trustee of F.’s estate rejected the proof Sc 
claimed to s6t off the various sums which 
had been advanced by the banks to the 
Assocn. for which F. had given his personal 
guoi’antee. At that time, although one or 
more of the banks had proved against F.’s 
estate under the guarantees, nothing had 
been paid to any of them. The Assocn. was 
admitted to pi*ove against F.*s estate for a 
vei*y large sum, & the trustee declared an 
interim (iividend of Is. in the pound. The 
banks were ptiid the dividend in respect of 
their admitted proofs, which also amounted 
in tlic aggregate to a considerable siun. 
'I'hc sums constituting the ainoimt of the 
banks’ pi*oof8 represented the amount of the 
Assocn. ’s debt wliich iiad been guaranteed 
by h". The question aiose whether the 
tiTistee of F.’s estate was under the circum- 
stances entitled to pay to tlie liquidator of 
the Assocn. the sum representing the interim 
dividend declared in resiicct of the admitted 
proof. The matter came before the ct. by 
way of motion on behalf of the irust/oe, the 
question being whothei- this declared dividend 
was xu'opcrly payable to the liquidator of the 
Assocn. or the tiustee was entitled Ui with- 
hold payment of all or any part thereof. On 
bchaft of the .Lssocn. it w'as urged that the 
jirevious prt^ceedings rc^ported in Re Feviout 
Fx p, Fejiion Textile Assoa^.^ JM., No. 3656a, 
ante, had concluded the matter, that the 
question w^as now res judicata, Sc that, not- 
withstanding the payment to the banks of 
the amount of the dividend since that 
decision, tlie liquidator of the Assocn. was 
entitled to the full dividend in respect of the 
Assocn. ’s admitted prcKif : — Held: (1) the 
question riiised by the motion liad not been 
detienuined by the Ct. of Apy^eal in the 
pre\ious proceedings ; & (2) the claim by 
the tnistee to 'witlihold the ijayment of any 
X>art of the dividends payable in 1 ‘espect of 
the Assocn, ’s i>roof failed. The rule against 
double proof afforded an answer to the 
. tmst<3e’s claiiri to retain the dividends on the 
admitted proof of the Assocn. so long as any 
part of the debt due to the banks remained 
unsatisfied. — Re Fenton (No. 2), Ex p* 
Fenton Textile Assocn., Ltd., [1932] 1 Oh. 
178 ; 146 L. T. 229 ; [1931] B. Sc O. R. 69 ; 
s%(ib Re Fenton (No. 2), Fx p. Trustee 
UNDER Deed of Arrangement v* h^ENTON 
Textile Assocn., Ltd., 101 L. J. Ch. 1. 
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Part XI. — Joint and Separate Estates— Bankruptcy of 

Firm or Partner. 


379da» One partner a company — Compulsory wind- 
ing up — Rights of trustee.] — Where a receiv- 
ing order was made against a firm consisting 
of an individual & a co,, & subsequently an 
order was made for the compulsory winding 
up of the CO., & liquidators were appointed, the 
ct. directed that the administration of the 
bkpcy. should be conducted by the trustee in 
bkpcy. & that assets collected by the special 
manager who had been appointed in the 
bkpcy, should be handed over to the trustee 
in bkpcy. Leave was mven to amend the 
proce^ings by making the petition & receiv- 
ing order against the partners “ other than the 
CO.” — jRe Dobkee &; Co., [1929] B. & C. R. 1. 
3832a. Claim under covenant void against creditors 
— Postponed to claims of Joint creditors of 
partnership — & of creditors against separate 
estate.]— jRc Cumminq & West, p, Neilson 
Craig v. Trustee, No. 7155a, post 
3900. Add. Annotations : — Held. Re Biddulph, 
Ex p. Burton (1843), 3 Mont. D. & Be G. 
364 ; Stroud v. Gwyer (1800), 28 Beav. 130. 
3945a. Estate of undischarged bankrupt partner — 
Second bankruptcy of partner — Unsatisfied 
balance of Joint liabilities in first bankruptcy.] 
— T. & M., partners in a firm, had been 
adjudged bkpt. ; bkpt. M.’s discharge had 
been refused, & there were unsatisfied joint 
debts in the bkpcy. of the firm ; & a subse- 
quent receiving order was made against M. 
under which he was again adjudged bkpt. : — 
Held: under 1914 Act, s. 33 (0) & s. 39 (1), 
the unsatisfied balance of the joint liabilities 
of the firm could be proved in the subsequent 
bkpcy. of M. by the trustee in the first bkpcy. 
— Re Moss, Ex p. Everii^ (1923), 93 L. J. Ch. 
98; [1923] B. & C. K., 135. 

3981a. Meaning of solvent.”] -ii'c Beauchami* 
Bugs., No. 4116a, post. 

4069. Add, A7i7ioiations : — Refd. Rs Gunsbourgj 
[1920] 2 K. B. 420 ; Moore v, Flanagan, 
[1920] 1 K. B. 919. 

4102a, Separate personal guarantees of 

partners.] — Re Dutton, Massey & Co., Ex p, 
Manchester & Liverpool District Bank- 
ing Go., No. 3375a, mite. 

4108. Add. Annotation : — Consd. Re Dutton, 
Massey, Ex p, Manchester & Liverpool 
District Banking Co., [1924] 2 Ch. 199. 

4116a. Right to administration of partnership 
assets.] — (1) Where a i^artnership has been 
dissolved by the bkpcy. of one partner, the 
general rule that the sclvent partner is entitled 
to have the administration of the partner- 
ship assets does not apply when such solvent 
partner is an infant, but, semhle^ such solvent 

PART XI. SECT. 1. ^ EiSeci of aui) 

8788 V. » *■ —» .) — The separate oi*edi* An author! 

bofoie the eeparato creditors can rank. ^ * 

-Re Taylor e. Lrvu^ys. limi 8 

B. h. 11. 1134 i 62 O. L. U. 201 ; 2 CAN. 

0. B. B. 390.— CAN. tt. Motion by t 

STBS W. .V— Re Daum Sc PtiiET* 

WL Ex o. Monbob (Ont,), J1927J Debtor emiikd to 

4^ h.B^ ; 8 0. B. ti. 446,— CAN. LABD, 11926) 4 D. 


infant partner may apply to the ot. by an 
adult next fi'iend to have such administration. 
(2) Vhioever the liquidating person is, whether 
the solvent partner or the trustee as repre- 
senting the bkpt. partner, he holds the 
partnership assets in trust for discharging the 
partnership liabilities, & if, to the know- 
ledge of any one dealing with the liquidating 
person, there has been any mi^ppJication of 
such assets, the person so dealing is account- 
able for any part of the assets which he may 
have received. 

(3) I sux)pose that so long as the members 
of this paHnership were solvent — I mean by 
“ solvent ” were not judicially declared bkpt. 

. . . (Vaughan Williams, J .). — Re Beau- 
champ Brothers, Ex p. Carr (1896), 75 
L. T. 315; 3 Mans. 207. 

4152a. Right to follow assets misapplied — Against 
party with notice of breach of trust.] — Re 

Beauchamp Brothers, Ex p. Carr, No. 
4116a, ante. 

4165, Add. Annotation : — ^Distd. Re Douglas, Ex p. 

Douglas* (James) Exors., [1930] 1 Ch. 342. 
4167. A dd. An 7 iot((tion : — Consd. Re Douglas, Ex p. 

Douglas’ (James) Exors., [1930] 1 Ch. 342. 
4172. Add. Annotation : — Refd. Re Douglas, Ex p. 

Douglas’ (James) Exors., [1930] 1 Ch. 342. 
41g0a, Share of deceased partner ascer- 

tained before adjudication.] — The rule that 
in the bkpcy. of a firm the exoi-s. of a deceased 
partner may not prove in competition w'ith 
the creditors of his surviving partners may be 
inapplicaVjle when the shai*e of the deceased 
partner has been ascertained before the adju- 
dication in bkpcy., no joint liability can be 
shown to exist. On tlie death of a partner in 
a l^ondon firm a sum was found due to his 
estate from the surviving partners in resi)ect 
of his share in the business, & certain claims 
& accounts between the deceased partner 
& another firm in Dundee, of whudi during 
his life he was also a partner, & which firm 
was after the death of the deceased pai’iner 
a creditor of the London firm, u’ere also com- 
promised Sc settled by his exors. before the 
bkpcy. of the London iirm i - Jleld : the 
proof of a debt put in by the decciised 
pai'tner’s exors. in the bkpcy. of the London 
linn ought to be admitted . — Re Douglas, 
Ex V- Douglas’ (James) Executors, [1930] 

1 Ch. 342 ; U2 L. T. 370 ; [1929] B. & C. K. 
76 ; sub nom. Re Douglas, Douglas & HilIj 
V. Myers (J. E.), 99 L. J. Ch. 97. 

4217. Add. Annotations : — ^Apld. Houghton v. 
Nothard, Lowe & Wills, [1928] A. C. 1. Refd. 
Houghton V. Nothard, Lowe & Wills (1927), 
44 T. L. R. 76. 

8p. Effect of authorised assignment by PART XI. SECT. 3, SUB-SECT. 2.---C. 
firm,]— An authorised osslgument by a uz. Money paid by partner under 
tinn operates as an assignment also of partnership agreement on death of oank- 
the separate estate of each partner. — rupt partner to deceased s esUUc.} — Ire 
lit doHEN & Mahun, Canadian Engbuand (Ont.), [19261 4 D. L. R. 
Orkdit Men’s Trust Assocn., Ltd. v. io2«.-— CAN. 

Spxvak. [1927] l D, L. H. 677 : [19271 

1 W. W. k; 162 ; 22 Alta. L. E. 487.- PART XL SECT. 6, SUB-SECT. 1. 
CAN, ba. Right to claim for 7 m)ney 

tt. Mrdion by trustee to have debtor vanc^ to 
declared partner in banlfupt firr^ i ai • 7 G B ^ 

Debtor emWed to be Beard.}— Re Pol- D. 1*. R. 274 , 68 0. L. li. 141 . 7 0. B. R. 
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Part XII. — Priority of Debts 


4279. Add. AnvoUUions : — Ref lie Wobb (Smith- 
field, i^ndon, [1922] 2 Oh. 369; A.-G. lu 
Jackson (1932), 48 T. L. B. 261. 

4281a. ** Local rate — Land drainage rate.] 

— A land drainage rate levied by a drainage 
board constituted under Land Drainage Acts, 
1801 (c. 133), & 1918 (c. 17), is a local rate 
entitled to preferential payment within 1914 


Act, a. 83 (1) (a). — Be Ellwood, [1927] 
1 Ch. 455 ; sub nom. Be Ellwood, Ex p. 
BrvER Deb Drainage Board v. Hooson, 
90 L. J. Ch. 170 ; 136 L. T. 690 ; [1927] 
B. & C. R. 63, D. 0. 

4284. Add. AnnoiedionB : — ^Refd. lie Webb (Smith- 
field, London, [1922] 2 Ch. 369 ; A.-G. v. 
Jackson (1932), 48 T. L, R. 201. 


PART XU. SECT. 1, SUB-SECT. 3. 

sb. Claim by Workmen,*8 C<nnpcn- 
satioji Board— For arrears of payment of 
assessments. 1 — Claim refiLsed. — W ohk- 
MKN'B COMI'F.NSATION BOARD V. EDO All, 

(19241 3 D. L. 11. 273 ; 11924] 2 
W. W. R. 5Cfi : 20 Alta. L. H. 385.— 

CAN. 

80. Eaient of priority.] — Re 

Sykr, Fx p. Workmen’s Compensa- 
tion Board (Out.). [19271 3 D. L. R. 
802 ; 8 C. B. R. 275.— CAN. 

sd. .1— Applt. held as trustee 

for debenture holders a blanket mtge. 
on the property of a bkpt. which 
crystallised when the bkpoy. order was 
made & thereupon became a specdllc 
charge upon the property. The bkpt. 
ow'ed tho Workmen’s Compensation 
Board on on assessment for fees due 
to the Board & applt. claimed priority 
for tho mtge. In the distribution of tho 
hkj)t.’s assets : — Reid : the Board was 
not entitled to priority over applt. ’s 
charge. — Dinning v. Workmen’s Com- 
pensation Bo.\rd, [1932] 1 W, W. R. 
136 ; 1 D. L. R. 373.— CAN. 

se. .1 — Workmen’s Compensa- 
tion Board & Dinning v. Nichols, 
[19321 2 W. W. R. 325 ; 3 D. L. 11. 
385.— CAN. 

sf. .] — Re Motor Bodies, Ltd., 

Workmen’s Comi’ensation Board i*. 
Canadian Credit Men’s Trust 
ASSOCN., [1932] 3 D. L. R. 272.— CAN. 


PART XII. SECT. 1, SUB-SECT. 4. 


fd. General rule ] — The Crown has 
a prerogative right to be paid upon a 
distribution in bkpey. in priority to 
other unsecured creditors, but it is 
merely a right of preference in the 
administration of the estate , — Be 
Toronto Metal & Waste Co. (1921), 
67 D. L. II. Ill ; 61 O. L. R, 237 ; 
2 C. B. R. 138.— CAN. 

sf. .] — Where the Crown is 

an unsecured cnidltor for taxes owing 
by bkpt., Uie Crown will take prefer- 
ence over all other secured creditors 
in rt^pect of those taxes, — Re Noel, 
Ex p. Gravelboitro Town (1922), 65 
D. L. R. 754 ; 2 C. B. R. 545.— CAN. 

sj. .1 — i?e Standard Phar:uacy, 

Ltd., Re Alberta ITiovincb’s C*laim 
(Alta.), [1926] 2 D. L. H. 300; [1920] 
1 W. W. R. 773.— CAN. 

tk. Trustee e,ntiiled to set off pay- 
men I of taxes against claim of utnalotd 
for arrears of rent.] — Re Grantham, 
Ex p. Doylk, [19231 3 D. L. II. 94 ; 
4 C. B R. 168.— CAN. 

4280 ii. Water rate.}— Re 

An Arranging Debtor, [1921] 2 
I. R. 1.— IR. 


4280 iii. TAgfti rales.} — R 

Mathkson, Ex p. Prince Alber' 
(City), [1924] 1 W. W. R. 129 ; [1924 
1 D. L. IL. 2fi0 ; 18 Sask. L. li.— CAN 

4280 Iv. Electric power rotcs.y- 

Re Decker’s Deucate-sskn, [19251 : 

P* 652; 50 O. L. II. 140; ; 
C B. R. 208.— CAN. 

4280 V. Crown Timber Act 

1927 38) 8. 2 (1).1— The wow 

rates in above sub -sect, moans thi 
price which any liconcco is requiro( 
to pay for the timber to bo cut undo 


his licence, & docs not mean the “ taxes, 
rates, or assessmente ” which under 
Bkpey. Act. 1927 (c. 11). 8. 125. may 
bo levied or Imposod upon the debtor 
or upon any property of a bkpt. under 
any law. Dominion or of the Pro- 
vince. — Re Hari>y. [19201 1 D. L. R. 
300 ; 6.1 O. L. K. 246 ; 10 C. B. U. 288. 
—CAN. 

b 1. .1 — Re International 

Metal Works, Ltd., Ex p. R., [1925J 

1 I). L. U. 309 : 5 C. B. R. 378.— CAN. 

b U. .1 — Canadian Credit 

Men’s Trust Assocn. v. Edmonton 
City, [1925] 2 D. L. R. 525 ; [1925] 1 
W. W, R. 747 ; 21 Alta. L. R. 160 ; 6 
C. B. R. 587.— CAN. 

b iii. Municwal taxes.] — Re 

Canada Pbrskhving (jo. (Ont.), [1928] 

2 D. L. R. 529 ; 10 C. B. R. 03.— CAN. 

b iv. Necessity for notice 

of claim.] — Tho iirovisions of sect. 
1J2 (11) of Assessment Act, R. S. O., 
1927, as to notice of amount due for 
taxes, are, by sect. 125 of Bkpey. Act, 
1927, made part of tho Bkpey. Act. — 
Rc Canadian Horseshoe Co., 11931] 
O. R. 402 ; 12 C. B. II. 485.— CAN. 

0 i. Business taxes.] — Re West 

(F. E.) & Co. (1921), 62 D. L. R. 207 ; 
50 O. L. R. 631 ; 2 C. B. R. 3.— CAN. 

c ii. .1 — Where a township 

or municipality is, by a provincial 
statute, made a preferred creditor in 
respect of busincbs taxes, this prefer- 
ence disanpears when the statute is 
repealed by a dominion statute. — Re 
\oKL, Ex p. Gravklbouro ’Town 
(1922), 05 D. L. R. 754 ; 2 C. B. Ii. 
545.— CAN, 

o iii. .] — A municipal 

oorpn. is not entitled by Bkpey. Act, 
8. 51 (6), to priority over other creditors 
of bkpt., for busincas taxes in respeci 
of w'hTcb no distress has been made. — 
Re Ckciiian Co. (1922), 69 D. L. R. 
670 : 51 O. L. R. 649 ; 2 C. B. R. 510. 
—CAN. 

0 iv. .1 — A city is In 

rosiwct of business tax a secured 
creditor.— Re Matiieson, Ex p. Prince 
Albert ((Jity), [1024J 1 D. L. R. 260 ; 
fl924 1 I W. W. R. 129 ; 18 Soak. L. R. 
3.— CAN. 


0 V. .) — Re Standard 

Pharmacy, Lid., Re Alberta Pro- 
vince’s CI.AIM (Alta.), [1926J 2 1). L. 11. 
300 ; [1926] 1 W. W. R. 773.— CAN. 


0 vi. Dotninion taxes — Over 

taxes due to municipality, 1 — Held : 
Dominion taxes prefonw. — Re Adams 
Shoe Co., Ex p. Town ok Pene- 
TANOUISHENE, 11923] 4 D. L. R. 027. — 
CAN. 


c vil. Income tax.] — Re Le 

Blanc, [192413 D. L.B, 256.— CAN. 

ovlil. .1 — Held: balance of 

income tax entitled to priority, — Re 
Our, [1024] 2 I. R. 120.— IR. 

c ix . .] — Ii. V . Lithwiuk 

Sc Cole (1921), 20 Exch. O. R. 293.— 
CAN. 

0 X. Poll tax.] — Re Le Blanc, 

(X924J 3 D. L. R. 266.— CAN, 

0 xl. Sales taxes.] — Held: the 

Oown WEB entitled to priority over all 
other unBOOuiod orodltors In respect of 
sales taxes. — He West (F. E.) & Co. 
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(1921). 68 D. L. R. 772 ; 60 O. L. R. 
631 ; 2 C. B. R. 3.— CAN, 

exii. ,J — llehi: a creditor 

could not rank as a secured creditor in 
priority to tho claim of the Crown for 
taxes on sales of goods to debtor . — He 
Nicholson i^sLES Sc Service (Jorpn., 
11924] 3 D. L. H. 693 ; 4 C. B. R. 692. 
—CAN. 

War revenue taxes .] — See cases 

In Part XII., Sect. 1, sub-sect. 6, post, 

c xiii. Taxes assessed prior to 

assignment.] — Held : tho city had a 
preferential lien on tho goods of the 
sHNlguor (or the above taxes. — Re 
MoKev/tr, [19241 1 W. W, It. 15u ; 
4 0. B. U. 492.— CAN. 

d i. .) — Held : debtor’s chattels 

subject to soixure for aneatv of taxes 
by the municipality even in tho hands 
or the trustee. — lie Harrison (1922), 
69 D. L. H. 658 ; 51 O. L. R. 634 ; 
2 O. B, R. 360.— CAN. 


d ii. .1 — Re Laurance (1923), 

55 O. L. li. 196 ; 4 C. B. R. 349.— CAN. 

d 111. .1 — Whore a landlord has 

dlstialned prior to bkpey. of tho tenant 
& there aro taxes owing, & subsequent 
to bkpey. tho municipality gives tho 
notice required by sect. 112 (11) of 
Assessment Act, IL 8. O., 1927, tho 
municipality is entitled to rank for Its 
claim upon the proceeds of the distress, 
in priority to tho claim of tho landlord 
for three months’ accelerated rent. — 
K Paterbon (D. S.) Co., [1932] O, R. 

3 D. L. R. 279.— CAN. 


■1. Claim of inspector of taxation.] 
—Re McKenzie, [1924] 1 W. W. R. 
159 ; 4 C. B. U. 492.— CAN. 


PART Xll. BECT. 1, SUB-SECT. 5. 

sm. Bias of court in favour of 
creditor.] — Tho right of a creditor for 
arrears of wages to stand as a preferred 
creditor will bo construed by the ot. 
with a bias in favour of tho creditor. — 
Re Corson Shoe Co., [1924] 1 D. L. R. 
555.— CAN. 


4285 lx. After judgment re- 

covered .] — Tho claim of a wage-earner 
to priority for his wages remains a 
claim for wages oven after judgment 
has been recovered. — B au. v. Tborkb 
(1920). 46 O. L. R. 261 ; 50 D. L. R, 
85.— CAN. 

4285 X Earned wUhin three 

months of bankruptcy.] — Held: a 
workman oould only rank as a pre- 
ferred creditor for wages earned within 
three months ot the bJojcy. — R odden 
r. Goodman (1922), 67 D. L. R. 636, — 


CAN. 

4285 xi. .l—IIeld: the 

dirootor Sc prosldent Sc the director Sc 
seoreuiry-treasurer of bkpt. oo. were 
entitled to priority for WDges or 
salaries In respect or servioos rendered 
to bkpt, 00. during the throe months 
before the date of the assignment. — 
Re Eastern Ontario Milk Inducts 
Co., [1923] 1 D. h. R 591 : 62 O. L. R. 
67 ; 21 O. W, N. 483.— CAN. 

4285 eU. .] — Held: a 

claim for wages was not entitled tn 
priority not being earnod within 
three months Immodlately preoealug 
tho rooeiving order . — Re (Continental 



7(d. IV«— Bankraptoy. Cases 4288 — 4S98. 


4i2S8« After this ease add : — clerk : — Held : he was not precluded from 

.] — See^ alsOf Bkpcy. (Amendment) Act, proving for his remuneration as a clerk, or 

1926 (c. 7), B. 2. from receiving three months^ salary in full. — 

4295a. — — Helping employer to perfect Blltnb, Exp, Mickin (1850), 3 De G. & 

invention — Under agreement for payment Sm. 662; 19 L. J. Bey, 8; 14 L. T. O. S. 
out of profits.] — Where a clerk assisted his » H Jur. 405 ; 64 E, R. 661. 

master in perfecting an invention, for which 

a patent had been obtained, upon an agree- 4298. Add, Annotation : — Consd. Moriarty v. 
ment to be paid out of the profits, but which Regent’s Oarage & Engineering Co. (1920), 

agreement had no reference to his duties as 90 L. J. K, B. 783. 


f»TOLiSHmo Oo., Ex p, Davis & Sim- 
mons, U W>1 1 X>- b. R. 339 ; 4 0. B. B. 

4285 Jdll. (S. P. He OLYMPIA Capb 
C o., Ltd., Exp, Bkdali (Man.), [1927] 
I D. L. R. 907 ; (1927] 1 W. W. 11. 
1S1.--CAN. 

4285 xiv. • ■ Commission 

paytxble when goods shipped — Services 
rendered more than three months before 
bankruptcy — Coods shipped wUhin Ource 
months of hankrupUn/,] — Held : the 
ritUeaman could not rank as a preferi’ed 
f 'nidi tor In respect of such commission. 
— He Hkroulbs Rubbbe Co., Kx p. 
AU,AN. ri924J 1 D. L. R. 999 ; 4 
C. B. R. 555.-~CAN. 

4285 XV. Allowance for ex- 

pensesA — Where a person is employed 
uH a travelling salesman & Is given his 
expenses in addition to his salary, he 
may claim to stand as a preferred 
creditor as regards both his salary & 
his expenses.— fts Corson Shoe Co., 
11924] 1 D. L. R. 555.— CAN. 

4285 xvi. 2'nick driver farnUh- 

fny truck, gas <£: oil — lYiority for Urnc 
<nity.] — Held: an Independent con- 
tractor in regard to the supply of the 
t ru(?k & so entitled t<» priority in ivspoct 
(d his services only. — lit Sexton, 119311 
1 n. L. II. 057 ; 66 O. L. \l. 313 ; 12 
( U. il. 45.— CAN. 

4289 i a. .1— A 

travelling salesman, soiling goods on 
CAnnmisKion, was allowed by debtor eo. 
to sell their goods at Hpcciiled prices, 
any goods sold by iilm to be Invoiced 
to the customer at tbo price et which 
ho sold, Sc be to be allowed tlio ditter- 
once between the not price & liis selling 
price : — H^ld : not entitled to priority. 
— He Speciality Bags, Ltd., [1923] 
1 I). L. U. 827 ; 53 O. L. U. 355 ; 
3 C. B. R. 617.— CAN. 

4289 ib. .] -He Van- 

cocveh Co., l/rn., [19311 3 

W. W. R. 220; 14 il. C. SI. 283.- 
CAN. 

4292 I. AccoufUant — Monthly 

salary — Part time empU>yme7d,\ — Held : 
he was a servant Sc entitled to rank us 
a preferred creditor. — Re Cordean 
Furniture Co., Ex p, Sladden, [19231 
1 D. L. K. 1198 ; [19231 3 W. W. R. 
030.— CAN. 

4298 I. Company official — 

Hirector .] — The mere fact that a 
(llmctor who claims priority for wages 
ts a superior officer of a co. does not 
■>f Itself deprive him of priority. The 
real question is whether the person 
making the claim has oontrarted to 
render service to the oo. beyond what 
would oome within the scom of his 
<lutle8 as a statutory omccr , — He 
R.vstrrn Ontario Milk Products 
Co.. [1923] ] D. L. R. 691 ; 21 O. W, N. 
483 ; 62 0. L. R, 07.-— CAN. 

PABT XII. SECT. 1, SUB-SECT. 6. 

h i. .] — The preferontial rights of 

a landlord are restricted as provided 
i>y Landlord Tenant Act, s. 38, Sc 
a landlord cannot claim to rank as a 
preferred creditor In respect of sums 
vobmtarUy paid by him for taxes 
owing by bkpt. — He Crystal, [1926] 

DTL. R. 840 ; 59 O. L. R. 44.— CAN. 

h II. — Vnder Landlord's Hights 
(EanfarwAey) Act, 1924 (c. 12) (Am,), 
f, 3.J — ^Tbe above sect. entlUes a land- 
loi'd to priority to the extent of the 

J.8. 


amount limited thereby over all 
bkpt. *8 securcsd creditors, including the 
Oown. — He Standard Pharmacy, 
I/TD., Re Airerta I*rovinoe's Ch.AIM 
(Alta.), [19261 2 D. L. R. 300 ; [19261 
1 W. W. R. 773.— CAN. 

h ill. Cannot he deprived o] 

preferential lien — Except by agreement.] 
— Re MiLNEit, Ex p. Forbes (Ont.), 
ri926]2D.L.R.988 ; 7 0.B.R.319.— 
CAN. 

s i. Special covenant, ] 

— Held : notwithstanding a clause 
in a lease as to aooeleration rent, the 
landlord was only entitled to rent for 
the time the promises* wore occupied 
by the trustee. — C anadian Credit 
Men's Trust Assocn, v. Monka (1024), 
34 B. C. li. 99.— CAN. 

■n. Arrears of rent — Priority over 
— War revenue taxes.] — He Solomons 
Bochner Fur Co., [1924] 1 D. L, R. 
685 I 53 O. L. R. 497 ; 24 O. W. N. 42. 
—CAN. 

gp, J — The Crown 

claiming under War Revenue Tax Act 
Sc a landlord for arrears of rent rank 
inter se according to their priority in 
tune . — He Davis, [19241 3 D. L. R. 
556 ; 4 C. B. R. 698.— CAN. 

sq. Sales tax. ] — lie Ca txjub 

Co., Ltd., Ex p. McGuire, [1925] 3 
D. L. R. 809 ; 57 O. L. H. 272 ; 6 
C. R. R. 763 ; rcosg., [1925] 2 D. L. R. 
216.— CAN. 

»r. — — Taxes due under 

fnctme War Tax Act, 1917.] — He 
Hitmbrrstone Coal Co., Ltd., Ex p. 
National Trust Co., Ltd , [19251 3 
U. L. R. 154 ; [1926] 2 W. W. R. 68 ; 

C. B. R. 719; revsg., [1925] 1 
W, W. R. 904 ; 6 C. B. R. 639.— CAN. 

ft. Fees dk expenses of 

trustee.] — The trustee's claim for his 
fees & expenses always precedes (he 
Crown's claim for taxes under War 
Revenue Tax Act, but If the landlord’s 
claim arose anterior to that ef the 
Crown, then the trustee’s claim w’Ul 
count after the landlord's & will pre- 
cede the Crown's claim. — He Davis, 
[19241 3 D. L. R. 656 ; 4 C, B. R. 698.— 
CAN. 

su. Three monilis* rad nerrued 

fyrior to hankruptcit—Construcd as 
“ accrued dve next prior. ^ — Hf' Cl,\- 
T\tAN*/«, Ltd., 11932) 1 W. W. R. 41.3.— 

CAN. 

sv. Landlord nwrtgagee — Mortgagor 
attorned tenant.] — By virtue of Bkpcy. 
Act, 8. 126, sect. 3 of Landlord's 
Rights (Bkpcy.) Act. 1924. of Alberta, 
& sect. 105 of Land Titles Act of 
Alberta, a mtgee. to w*hoin the mtgor. 
has attorned as tenant is entitled on the 
bkpcy. of the mtgor. to be paid out 
of the proceeds of the distrainable 
assets in the lands of the trustee, in 
priority to all other debts, for three 
months' arrears of rent, & the costs of 
distress, if any . — He Porter Sc 
Canadian Bank of CJommercr, [1930] 

I W. W. R. 61 ; [1930] 1 D. L. R. 909 ; 

II C. B. R. 219.— CAN. 

•w. Covenant by tenant to pay taxes dh 
other expenses.] — A landlord oan only 
rank as a preferred creditor in respect 
of arrears of rent. Sc this is so even 
where the lease stipulates that the 
tenant shall make other payments, 
namely a portion of the taxes 6t costs 
of heating the nremlsos . — Re Stantjcy 
Mills Co. (1924). 27 O. WL N. 123 ; 
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affg., [19241 3 D L. R. 40 ; 4 0. 13. R. 
655.— CAN. 

tx. Costs of distress,] — He McKenzie, 
[1924] 1 W. W. R. 159; 4 O. B. K. 
492.— CAN. 


PART XII. SECT. 1, SUB-SECT. 9. 

f i. Debt not bdug detd for 

taxes, rates or assessments.] — The Crown 
in the right of a province has no 
priority over other creditors ol bkpt. 
with respect to a debt due to it u'hicli 
is not a debt for taxes, rates or asscss- 
ments. — He Cardston C. F. A. Co- 
operative As.'^ocn., Lti;.. He Pro- 
vince OP Alberta, 11925J 4 D. L. H. 
897 ; [1925J 3 W. W. R. 651.— CAN. 

f ii. 1 .] — He Standard 

Pharmacy, Ltd.. He Alberta 1>ro- 
viNCE'B C laim (Alta.). [1926} 2 D. L. R. 
300 ; [19261 1 W. W. K. 77,3.— CAN. 

r i. Sales taxes .] — Sales taxes 

due to the Dominiou Govt, under 
Special War Revenue Act (Dorn.). 
1915 (c. 8). as enacted by 10 & 11 
I Geo. 5, c. 71, are merely debts duo to 
I the Crown, not expressly charged upon 
! the a8rtet.8 of debtor . — He West (F. BJ.) 

! & Co. (1921), 62 D. L. R. 207 ; 60 
1 O. L. R. 631 ; 2 C. B. R. 3.— CAN. 

r i a. .1—12 Sc 13 Geo. V. 

(c. 47), amending Special War Revenue 
Act, 1915, & by sect. 17 making the 
taxes to which it refers o lien or charge 
upon the property of a debtor in favomr 
of the CJrown, & directing that this 
lien shall prevail, notwithstanding the 
provisions of the Bkpcy. Act, does not 
in terms repeal the Bkpcy. Act ; Sc 
the repeal of sect. 17, in 192.5, by 15 & 
16 Geo. V. (c. 26), s. 9, leaves the 
prerogative right to prior payment in 
a case of bkpcy. untouched. By 
sects. 86 & 51 of the Bkpcy. Act, the 
Oown has surrendcped Its prerogative 
to bo paid debts due to it In priority 
to debts due to a subject, save only 
debts that fall within sect. 51, sub- 
sect. G. — He Moore (D.) Co., Ltd., 
[1928) 1 D. L. R. 383 ; 61 O, L. R. 
434 ; 8 C. B. R. 338, 479.— CAN. 

r I b. . 1— 7?e Wilnkk (Out,), 

ri9281 2 D. L. R. 396 ; 8 G. B. R. 616.- 
CAN. 

r I 0 . ,1 — He A. Puccini & 

Co.. [1929] 2 D. L. R. 558 ; 63 O. L. R, 
522 : 19 C. B. R. 408.— CAN. 

rid. .] — Re Tyrer Co., 

[1930] 4 D. L. R. 320 ; 11 C. B. R. 
479.— CAN. 

p ii. Charge against goods ad- 

mdtied as settler's effects.] — TJeld : to 
take priority over the lien for costs 
given an execution creditor. — He 
Wiley, He Anthony Salt Co., lie 
CROWN'S Customs Duties Claim. 
[1926) 4 D. L. R. 790 ; [1925] 3 

W. W. R, 683.— CAN. 

r lil. Health Insttrance con- 

triJbtdims.] — On a claim for arrears 
due In respect of Health Insurance 
oontrllmtions, alleged to be recoverable 
as Crown debts ranking next after the 
usual preferential payments : — Held : 
Health Insurance contributions were 
recoverable only as a civil debt. — He 
Lindsay, [19261 N. 12H.— IR. 

r Iv. Debt due to Ixtnd Com- 

mission.] — Held: a preferential debt. 
— iee Maloney, [19261 1. R. 202.— IR. 

]. y, Co7dnbvtwns under Tit - 

Sid Insurance Acts.] ■ Held : 

9 



Cases 4884— 4853a. Engush akd Empire Digest Supplement. 


4884* After this case add ; — 

Health Insurance & Unemployment Insurance 
contributions.] — See National Health Instir- 
ance Act» 1924 (c. 38), ss. 4-9, 133, & Un- 
employment Insurance Act, 1920 (c. 30), 
ss. 6, 26 (4). 

4334a. Wife — In respect of annuity for main- 
tenance of husband’s household.] — Where an 
annuity is secured to a wife by an ante- 
nuptial settlement to be expend^ in main- 
taining the husband's household, the wife 
cannot, on the husband's bkpcy., claim to 
be paid the amoimt in preference to the other 
creditors. — B irkrtt v. Pubdom, [1895] A. C. 
871 ; 11 R. 184, H. L. 

4335a. Bond to secure annuity taken in 

payment.] — Where a woman lends money to 
her husband [to help him in his business] &; 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, &; he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for tlie value of the annuity 
in competition with the creditors of the 
husband. — Re SiAOB, CitEWKEUNE United 
Breweries, Ltd. t?. Slade, [1921] 1 Oh. 160 ; 
89 L. J. Ch. 656 ; 124 L. T. 232 ; 64 Sol. Jo. 
668 . 

4336. Add. Annoicdww : — Consd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
160. Distd. Re Gumming & West, Ex p. 
NeUson & Craig v. The Trustee, [1929] 1 Ch. 
534. 

4338. Add. Annotation : — Held. Re Wombwell 
(1921), 37 T. L. U. 025. 

4342. Add. Annotations: — Consd. Re Regent 
Finance & (iuaraniee Coipn, (1930), 00 
L. Jo. 283. Reid. Re Wilson, Ex p. Sala- 
man. The Trustee v. Keith, Prowso (1925), 
133 L. T. 814. 

4345. Add. Annotation : — Refd. Dennistoun v. 
Dennistoun (1925), 69 Sol. Jo. 477. 


4353. Add. Annotation : — Refd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Oh. 
160. 

4353a. Debt left on deposit with debtors.] 

— A creditor for a sum of £100,000 of a firm 
of merchant bankers in May, 1918, agreed 
with the debtors to leave the debt on deposit 
with them until Jan. 1932, at interest, with 
commission to be paid to nominees of the 
creditor — ^namely, O. & his family ; &> it 
was further agreed that O. should be credited 
with a share of the firm’s profits, which in 
fact he subsequently drew from the firm. 
In July, 1920, the debt was, by the direction 
of the creditor, transferred in the books of 
the debtors to P., who agreed with the debtors 
to leave the debt on deposit with them until 
Jan. 1932, upon the conditions expressed in 
the former agreement, as if P.’s name bad 
been inserted therein instead of the name 
of the original creditor. On Feb. 24, 1926, 
P. transferred the debt in equity to O., & 
on Mar. 2, 1920, the debtors had notice of 
that assignment. On Mar. 15, 1926, a receiv- 
ing order was made against the debtors on 
their own petition, & shortly afterwards 
they were adjudicated bkpts. Between 
Mar. 2, 1926, & the date of that order P. 
became indebted to the firm in the sum of 
£15,000 for moneys expended by the firm 
between those dates in taking up accom- 
modation bills drawn by P. on & accepted by 
the firm for which, as lietween P. & the firm, 
F. through not having supplied the necessary 
funds, was liable, P.’s liability arising in every 
case from contractual liabilities undertaken 
by F. towards the firm at dat-es earlier than 
Mar. 2, 1926 : — Held: upon the proper con- 
struction of the agreement of May, 1918, the 
creditor did not advance money to the debtors 
on a contract that she should receive a share 
of the profits of their business within Partner- 
ship Act, 1890 (c. 39). B. 2 (3) (d), with the 
result that O.’s proof for the £1 00,000 was not 


as reminds the contributious payalilo 
under tJoempIoyment Insurance Act, 
1920, by a bkpt. in respect of craidoyed 
personn. the Minister for Indiistry & 
Cominort?o (to whom all the powers & 
duties of tiio Mlni.stor of Labour under 
the Act have been tnuisferred) Ls 
entitled to claim, not only the priority 
jdvei) by sect. 26 {h) of the Act to the 
four months* contributions hmne- 
dlafyoly prior to the date of adjudication 
hut is also entitled to claim priority to 
ordinary creditors in respect of the 
anterior arrears of contributions, since 
they must be phiced in the same 
catfjgrory as Crown debts. — Re Hen- 

NES.SV, [in:v2i 1. 11. n.—m. 

sa. SarHy pairing Crovm ddd,\ — A 
sunity who has paid the l7ulcbix3dric.ss 
of the principal debtor to the Crown is 
entitled to stand in the saino position 
as tiio Crown & to e.xcreibe its remedies 
for the l•ecovcr•.v of the debt. — Re Pathe 
FREUBS FlIONOOJtAPM Co. OF CAXADA 
(1921), 04 D. L. R. 02H : 50 O. L. 11. 
644 ; 2 C. B. R, 21.-~CAN, 

PART XII. SECT. 1, SUB-SECT. 10. 

Rees dr expenses of trustee,] — See 
caaoH in Part VI J., 6, suh-bect. 2, 

A., ante. 

t i. .1 — CiiAWpOTtp & Co. V. 

Hunteiw & Co. (1817), 1 Nfld. L. R. 

43.— NFLD. 

t ii. .) — 1‘imous & aLE.>j 

Insolvent Ehtatk (1831) 2 Nhd. 

h. R. 27.— NFLD. 

4331 f. Judgment creditor — Regis- 
certificate of judgment ,] — A judg- 


mont creditor of a bkpt.. who has 
rojTlHlei'ed a certificate of judgment 
with the distnot rejfistrar, is not cn- 
titled to a lien against the estato for 
the coHt.s incurred in obtaining iho 
judgment. — Re Yawoski (1922). 66 
D. L. R. 570 ; [1922] 1 W. W. R. 296; 
2 C. B. 11. 181.— CAN. 


d i, .J — Reid: the trustee 

must pay the sheriff’s fees & ebargcb, 
including poundage & the c<»st8 of the 
execution creditor in priority to all 
other charges or claims — Re Toronto 
Metal & Waste Qo, (1 921 ). 67 D. L. It. 
in ; 51 O. L. R. 287 ; 2 C. B. Ii. 138. 
—CAN. 


e i. . J — The property of C., Ltd., 

was destroyed by fire in July, 1930, 
on Aug, 27 the oo. became bkpt. 
$29,404 was rocselved on certain tiro 
insurance jiollciea held by the oo. 
One 1. had previously sold timber to 
the oo. in which be still retained an 
interest. When the lire oeouircd I. 
advanced $15,000 to the co. on 
July 30, & by agreement with the co. 
took as security an assignment of the 
first $15,000 which should become 
payable to the co. on the insurance 
policies. The assignment was not 
rcgistfjrcd under AsHlgnnicnt of Book 
Aocount>» Act : — ReUi : in view of 
seel, 2 of the 1930 Amendment regls- 
tration wuf not necmsjjiry, as the money 
w'as “ growing due under a spendfied 
contra(’t,” & 1. was entitled to priority 
In resi)cct of SLO.OOO.- Re CAMPBELL 
River Mills, Ltd.. (19311 2 D. L. R. 
946 : 4.3 B. C. R. 477 ; mi appeal 44 
B. C. R. 412.-~CAN. 
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Bb. Costs of aetinn continued hy 
trustee — With authrnrUy of eourt .] — 
RvUl : costs incurred after the Insol* 
vency prefeiTcd. — M yerson v, Gkkkn 
& Homes (1922), 68 D. L. R. 209.— 
CAN. 

m i. Price of gtHtda supplied to debtor 
— With approval of trustee — /'’or eon- 
tinuation of business after (Htnkruplry.] 
' — ReUl : accounts for such goods pre- 
ferred.— Rr MoiiliiS, (19231 .3 D. L. R. 
818; 53 O. L. R. .36.— CAN. 

tc. Money-lender ,] — In no case can 
a person who lends money to another 
before the latter’a bkpcy. rank as a 

f jrcferred creditor for the money so 
oaned. — II oddkn r, Goodman (1922), 
67 I). L. U. 6.35.— CAN. 


D. L. 11. 363 ; 8 C. B. II. 258.— CAN. 


16 . Arrears of maintenance of lunatic,] 
—A person of unsrjund mind having 
died msolvent, arre«rs due for luainte- 
nan(50 to the institution where he had 
btMjn kept wore allowed after debts due 
to the C;rown, & In priority to the taxed 
costs of his comiuittee. — Re Maquibk. 
[19231 1 1. R. 108.— IR. 
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4335 vlil. Payment of debt 

J wife as surety for husband.) — field : 
wife not a deferred oredltcr.— 
Bakron, Bx y, Barhon. (19241 4 
1). L. R. 1307 ; 4 C. B. £1. 024.— CAN. 
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liable to be postponed to the claims of the 
other creditors, — Re Pinto Lbitb & 
Nephews, Ex p. Dbs Olivaes (Viscondb), 
[1029] 1 Oh. 221 ; 98 L. J. Oh. 211 ; 140 L. T. 
687 ; [1928] B. & 0. R* 188. 


4357. Add. Annotations Consd. Re Oummmg 
& West. Ex p. Neilson & Oraig v. The Trustee, 
[1929] 1 Oh. 634. Reid. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
160. 


Part XIII.— Distribution of Estate and Payment of Dividends. 


4366a. Agreement for distribution contrary to 
bankruptcy laws — Void.] — Staines v. Wain- 
WRIOHT (1839), 6 Bing. N. 0. 174; 8 Scott, 
280 ; 9 L. J. 0. P. 107 ; 133 E. R. 68. 

Annotation : — Diftd. Prince v . Haworth, [1905] 2 K. B. 7C8. 
4403. Add. Annotations : — Apld. Re Home & 
Colonial Insce. (1928), 44 T. L. R. 718. 
Expld. Be Wells, Swinbume-Hanham v. 
Howard (1932), 48 T. L. R. 617. Refd. 
Re Gurwiez, Ex p. Trustee (1919), 88 L. J. 
K. B. 740 ; lizard Bros. & Co. v. Banque 
Industrielle de Moscou, Hazard Bros. & Co. 
V. Midland Bank, Ltd. (1931), 101 L. J. K. B. 
66 . 


4432. Add. Annotations : — Consd. Re Venton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. .T. Ch. 
358. Refd. Re Fenton (No. 2), Ex p. Fenton 
Textile Assocn., Ltd., [1932] 1 Ch. 178. 

4433. Add. Annotation Dlstd. Re Houlder, [1929] 
1 Ch. 205. 

4434a. Proof subsequently reduced.] — Re 

Seaalb. Hoare & Co., No. 3210a, anie» 


4487. Add. Annotation Lewe v. Dewe, 

Snowdon v. Snowdon, [1928] P. 113. 


4494. Add. Annotation : — Refd. Re Home & 
Colonial Insce. (1928), 44 T. L. R. 718. 


Part XIV. — Administration in Bankruptcy of Estates of 

deceased Insolvents. 


4545. Add. Annotation : — N.F. Latter v. Juckes 
(1926), 42 T. L. R. 723. 

4547. Add. Annotation Retd. Re Sarjeant, 
[19231 2 Ch. 302. 

4549. Add. Annotation : — Refd. A.-C. v. Jackson 
(1932), 48 T. L. R. 201. 

4551. Add. Annotation .-—Refd. Re Cockell, Jack- 
son V. A.-G., [1931] 1 Ch. 389. 

4555a. Adjudication before death.] — 

Debts incurred for necessaries by a bkpt. 
after adjudication, & also funeral expenses 
to a reasonable amount, may properly be 
paid out of money accumulated by the bkpt. 
since the adjudication. 

The sect, does not deprive the bkpt. of those 


fruits of his personal exertions which 
neeessarv to enable him to live ; in 
words it is only the surplus over & above that 
which vests in the trustee (Tomlin, J.). — 
Re Walter, Slocock ?j. Official Receiver, 
ri020] 1 Ch. 647; 98 L. J. Oh. 403; 141 
L. T. 319 ; [1929] B. & C. R. 03. 

1556. Add. Annotations : — Refd. Re Webb (Smith- 
field, London), [19221 2 Ch. 369 ; A.-G. v. 
Jackson (1932), 48 T. L. R. *^61. 

1559a. Administration of estate of undis- 

charged bankrupt—Right to after-acquired 
property.]— /iJc SarjeanV, No. 1808a, ante. 
.] — See, now, Bkpcy. (Amend- 
ment) Act, 1920 (c. 7), s. 3, 


Part XVI. — Miscellaneous 

4578a. Motion to declare property part of bank- 
rupt's estato^— Who may appear.]— On the 

hearing of an application by the trustee in 
the bkpcy. to declare certain property 
alleged to have been transferred by the bkpt. 
to i*esps. to be part of the bkpt. s estate, 
objection was taken to the motion being 
heard on the gi'ound that certain of the 
property claimed by the trustee had been 
sold by resps. to the parties taking the objec- 
tion, & that no notice of motion had b^een 
served upon them : — Held : the objection 


Practice and Procedure. 

must fail : any order made upon the motion 
would affect only the right ot the trustee & 
resps., & would not affect the rights of any 
other person ; & the paities taking the 

objection had no locus standi to be h^rd.— 
Re Von Weissenfeld, Ex p. Hendry (1892), 
9 Moit. 30. 

Annotaliim Re!d. lie Hirth, Exp. Official Receiver (1899), 
68 L. J. Q. B. 287. 

4578b. Appearance of infant on motion— Appoint- 
ment of guardian ad litem.] — (1) it is 

desii*ed to bring an infant before the ct. the 


PART xn. SECT. 2. SUB-SECT. 3.^ 

60 . Agreemcni to postpone ** personal *’ 
claivia— Whether claim on nwrig^e 
rncIaclBd.1 — Birkstt v. Shkbwin- 
WILLIAAIS, 119311 3 D. L. IL 485.— 
CAN. 


PART Xin. SECT. e. 

•f. Refund-^ActUm in eouniy cawrt 


) recover money paid in enor.] Held . 
ot mnintaJnable. it not being open to 
be judge to go b^lnd the declared 
Ividcnd.— M oLbnnan v. Carter. 
19271 1 D. L. R. 875 ; 59 N. S. U. 
4.— CAN. 


PART XIV. SECT. 1, SUB-SECT. 1. 

tg. Time of insolvency.]-— Upon a 
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tltion for the administration In 
:nrv. of a deceased debtor’s estate it 
sutilclent to establish that the estate 
Eks Insolvent at the date of the bearing 
the petition.— /te No VMUS ^Alfred) 

029), 29 S. R. N. S. W. 330 : 40 
. 3. W. W, N. Ill ; 1 A. B. C. 89.— 
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proper course is to apply for the appoint- 
ment of a guardian ad Itiem for that puipose. 

<2) Where, on an appe^ from a County Ct., 
the Div. Ct. in bkpcy. directs such appecd to 
stand over in order that certain persons, 
some of whom are infants, may be made 
parties, it would appear that application for 
the appointment of a guardian ad litem 
should be made to the County Ct. — Re 
Lowndes, Rx p. Trustee (1887), 8 Morr. 
216. 

Annotation : — As to (1) Folld. Re Dont, Exp. Tnisteo (1932), 
92 L. J. Ch. 106. 

4585* Add. Annotation : — ^Expid, Re Gay, Trustee 
V. Bennett A: Georges Tiard (1931), 101 
L. J. Ch. 127. 

(That ca^ did not decide the point. The 
headnote is inaccurate. It ought not to 
have been reported, per Farwell, J.) 

4586a. .]^A notice of motion seeking 

personal relief against a foreigner cannot be 
served out of the jurisdiction, & in such a 
case the ct. cannot give leave to serve resp. 
abroad . — Re Gay, Trustee v. Bennett^, 
(A. A.) & Georges Tiard (1931), 101 L. J.Ch. 
127 ; [1931] B. & C. R. 45. 

4612a. Prima facie evidence of fraudulent pre- 
ference — No right to appeal reserving right to 
call rebutting evidence.] — Where a trustee in 
bkpcy. has called evidence in support of a 
charge of fraudulent preference by the bkpt., 
resp. must elect either to call rebutting 
evidence, or to conclude his case on the 
fo<jting that the evidence given is the only 
evidence. He cannot by agreement with his 
opponent & by leave of the county ct. judge 
obtain an adjournment & lodge an appeal, 
reserving the right to call rebutting evidence 
in case the appeal should result in favour of 
the trustee , — Re Moyniuan, Ex p. Trustee, 
[1930] 2 Ch. 350 ; 99 L. J. Ch. 26 ; 143 L. T. 
703 ; [1929] B. & C. R. 116, D. C. 

4613a. Objection by one party.] — Praufice 

E, [1899] W. N. 121. 

4633. Add. Annotation : — Refd. Re Drage. Palmer 
& Roberts r. Knight (1926), 134 L. T. 765. 

4637. Add. Annotation : — Apld. R, v. Tuttle (1929), 
140 L. T. 701. 

4637a. Admission at preliminary examination — 
On criminal charge of misappropriating funds.] 

—The accused, who was a trustee under a 
will, was charged with having in Mar. 1910, 
fraudulently converted to his own use certain 
shares deposited with him by a co-trustee. 
In an affidavit filed by the accused in defence 
to proceedings for an account commenced 
against him by the co-trustee in the Ch. 
Div, the accused swore that he had, with 
the approval of his co-trustee, invest^ the 
capital in his own business. Subsequently, I 
in his preliminary examination in bkpcy., j 
he made admissions to the Official Receiver 
in regard to the disposition of the capital 
by him. He was indicted for fraudulent con- 
version as a trustee imder Larceny Act, 


1916 (c. 50), s. 21, but the judge, on his notice 
being brought to the fact that that Act was 
not in force at the time when the offence was 
alleged to have been committed, allowed 
the indictment to be amended by the sub- 
stitution of Larceny Act, 1861 (c. 96), s. 80, 
for the later statute. The two statutes define 
the offence in almost precisely the same 
words; — Heid : the admissions in the pre- 
liminary examination in bkpcy. were not 
admissions made ** in any compulsory 
examination or deposition before any court 
on the hearing of any matter in bkpcy.,'’ 
A; could, therefore, be given io evidence at 
the trial without infringing Larceny Act, 
1916 (c. 60). s. 43 (8).— R. v. Tuttle (1929), 
140 L. T. 701 ; 46 T. L. R. 367 ; 21 Or. App. 
Rep. 86 ; 28 Cox, 0. C. 610, 0. C. A. 

4638. Add. Annotation : — Refd. Re Drage, Palmer 
& Roberts v. Knight (1920), 134 L. T. 706. 

4665. Add. Annotation : — Consd. Re (Dohen, Ex p. 
Trustee. [1924] 2 Ch. 615. 

4665a. Neceasary before other side entitled to 

refer to contents.] — On Juno 29, 1923, lesps., 
having received from bkpt. an order for 
goods, on the same day delivered tllem to 
bkpt. together with an invoice bearing the 
some date, which subsequently at bkpt.’s 
request was post-dated to July 10. On 
July 20, bkpt., idthough fully realising his 
insolvency, sent to reaps. & to 107 other 
creditors cheques which were all post-dated 
to July 31 in settlement of their several 
accounts. On July 31 bkpt. gave notice to 
bis creditors that he was about to suspend 
payment. Not one of those post-dated 
cJieques was paid on presentation ; but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to reaps., who had no 
knowledge of bkpt. *8 financial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made against bkpt. Upon a motion by 
the trustee in bkpcy. for a dccLvration that 
the payment to reaps, was a fraudulent 
preference under 1914 Act, s. 44 (1), reaps, 
filed an affidavit in opposition, wliich con- 
tained statements which revealed a volun- 
tary olTer on J uly 30 on the part of bkpt. to 
resps. to pay the amount due to them in cash ; 
& the question was then raised whether the 
trustee had the right, which he claimed, to 
read those statements as admissions by 
reaps, of the absence of pressure A of the 
entirely voluntary nxiture of the payment : — 
Held: (1) the practice in the Bkpcy. Ct., 
dilTering in this respect from the practice in 
the Ch. Div., was that where an affidavit had 
been filed by a resp. to an application, applt. 
was only entitled to refer to the contents 
thereof after resp. on opening his case had 
elected to read it; (2) where a bkpt. in 
imminent expectation of bkpcy. voluntarily 
pays a particular creditor with the result 
of giving him a preference in fact, & the 


PART XVI. SECT. 8, SUB-SECT. 1. 

4806 i. Part of exa'minaiion.'l — A 
portion DQorely ot an oxamloation under 
Bkpcy. Ai'X of a perMou alleged to have 
property of debtor in hie pOHeeNelori 
caiifiot bo admitted iu evidence in 
ociUau^ral pro^dlngH.— R ouuoino «. 
Can APIAN Credit Men’s Trust 
A ssooN., Ltd., [1921J 2 W. W. R. 899 ; 


14 Saak. L. R. 856.--CAN. 

d I. — Powers under 

PrealdeDcy Towns Inaolvenoy Act, 
s. 36, are not to be used when parties 
are tn litigation, as an extra method 
of dlaoovery in addition to tbs amnle 
facilities for discovery enjoyed by 
oMin^ litigants vatAm the Code of 
cavil Prooedure. — ^Sarat Kumar Rat 
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V . Kabin Chandra Ram Chandra 
Shaka fl928), I. L. li. 1>6 Calc. 
067.— IND. 


PART XVL SECT. 8^ 80B-8ECt. 2. 

SJ. Motion for trial ' of bankruptcy 
actum — Ad^ourtmenl to take oral eti* 
denoe.) — Re Pumdn, [19261 4 1>. L. K. 
1901.— ^AN. 
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reason for such paymeut is unexplained^ a 
primd facie cose of fraudulent preference is 
established ; therefore, the trustee having 
proved a primd facie case of fraudulent 
preference & the creditors having withdrawn 
tlieir affidavit in opposition, & there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed op his 
application. — Re Cohen, Ex p. Trustee, 
[1924] 2 Ch, 615 ; 94 L. J. Chf 73 ; [1924] 
B. & 0, Hr. 143 ; sub nom. Re Cohen, Ex p. 
Trustee v. Snow (W. H.) & Co., 69 Sol. Jo. 
35, C. A.* 

AfmotaUon:^A» (o (2) DhW.H« Drago, Palmer & Roberts v. 

Haight (1925), 134 L. T. 705. 

4671, Add, Annofaiion : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 615. 

4704a. Whether barred by lapse 

of time.] —In the circumstances : — Held : a 
solr.*8 petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment. — Re Fisher, Et p. Brutton (1845), 
De O. 116; 1 New Pract. Can. 159; 14 
L. J. Bey. 15 ; 4 L. T. O. S. 321 ; 9 Jur. 96. 

4705, Add. Annotation -Refd, Knight v, Knight, 
[1925] Ch. 835. 

4714a. Direction as to costs as between trustee & 


elaimant against estate — Should not be in- 
cluded in order settling rights of parties.]— 

Jt is not, as a general rule, necessary or 
desirable that the order which determines a 
contest between a trustee & a person making 
claims against the estate should contain any 
direction as to the manner in which the costs 
of the trustee or costs which he is ordered to 
pay should be dealt with as between the 
trustee & the estate. — “ Practice Note ** 
(1930), 47 T. L, R. 88 ; svb nom. Re Simmb, 
Ex p. Quaife (A. E.), [1929-30] B. & C. R. 
275. 

4771a, —WlLLASEY V, Mashjter 

(1834), 3 My. K. 293 ; 40B. R. 112. 

4772a, -Whallby v . Williamson 

(1843), 6 Man. & G. 269 ; 6 Scott, N. H. 948 ; 
134 B. R. 894. 

4772b, - .] — Shea v. Boschetti, Re 

Pbilb (1858), 25 Beav. 661 ; 53 B. li. 751. 


Sect. 6.— OTHER CASES. 

4790a. Bankruptcy matter in which infant 
interested — Chancery practice relating to 
infants applicable.] — “ Practice Note,** 
[1930] W. N. 2.54 ; [1931] R. & O. R. 44. 


Part XVII. 

4794. Add, Annotaiion : — Refd. Re Griffiths, Jones 
V. Jenkins, [1926] Ch. 1007. 

4808a. Who Is person aggrieved.”] — ^A person 
who alleges Ijimself to be a creditor under a 
bkpey., but who has omitted for several 
years to prove his debt in the regular way, is 
not a “ person aggrieved *’ within Bkpey. 
Act, 1869 (c. 71 ), s. 71, by the refusal to make 
an order the result of which, if made, would 
be to increase the asset^s available fov the 
creditors, & is, therefore, not entitled to 
appeal from the refusal, — Woods, Ex p. 


—Appeals. 

Ditton (1879), 11 Oh. D. 56 ; 40 1.. T. 297 ; 
27 W. R. 401, O. A. 

Annotations : — Espld. lie Sidehotham, Ex p. Sidebotham 
(1880), 14 Ch. D. 458, 0. A. Distd. lie Langtry, Ex p. 
Stephenson (1804), 03 L. J. Q. B. 670. 

4808b. .] — Re Burn (J.), Ex p, Dawson 

(E. N. de V.), McClellan (H. T.) & Trustee. 
No. 6318a, jwst, 

4818. Add, Annotation: — ^Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 


PART XVI. SECT. 4. 

•k. Ex parte order — Jiescission — Non- 
disi'losure of true state of affairs .] — 
lie UuROON BnoTHKiis, Ltd. (Out.), 
j^mOJSD.L. Ii.l31; 7C. B. R.676.— 

PART XVI, SECT. 5. SUB-SECT. 1. 

J i. .)— ; a« the 

work done by the solr. In collecting the 
debts due to debtor was of real benefit 
to his estate. & was done with the 
tacit sanction of the ot.. the costs of 
the solr. should be paid to him out of 
the money lodged by him with the 
otHcial assignee. — Re Malonky, [1038] 
1. E. 155.— IR. 

Of ^ aueressful^ application for 


D. L. 407 ; 7 0. B. It. 631 ; 'varying, 
[19261 2 1). h. R. 1025.— CAN. 

ip. Rights of solirUor — Amount of 
fees — KdvU not realised by trustee ,] — 
Hi Cafla-v, (19251 3 D. L. R. 964 ; 5 
0. B. R, 826.— CAN. 

PART XVII. SECT. 1. 

ST. From regUtrar in insotvencu — To 
exercising insolvency jurisairlion 
-’*Order for attendance of witness,]^ 
Sarat Kumae Rat v, Nabin Ohandra 


Ram Chandra Shaka (1928). I. L, R. 
66 Calc. 667.— IND. 

st. From judgr in insolvency — To 
Divisional Bench .] — Sarat Kumar Ray 
r. Nabin Chandra Ham Chandra 
Shaka (1928), I. L. R. 56 Calc. 667.— 

INO. 

sv. From Divisional Bench — To F'uXl 
Beneh.] — Sarat Kumar Hay v. Nabin 
Chandra Ram Chandra Shaka (1928), 
I. L. R. 66 Calo. 667.— IND, 

PART XVII, SECT. 2. 

■E. Order involving amount exceeding 
1500.] — An appeal Uos on the question 
whether a creditor for an amount over 
1500 shall be entitled to rank on 
bkpt.’s estate as a secured creditor or 
merely as an ordinary creditor, being 
an appeal involving an amount exceed* 
Ing *500. — Apex Lumbbb Co. v. 
Johnstone, 1X925] 3 D. L. R. 1060 ; 
[1925] 3 W. W. R. 380.— CAN. 

sa. Order on guesHon of procedure.]^ 
No appeal lies from a decision on a 
question of procedure. — W inter t?, 
Capilano Timbbr Oo. (1926), 87 
B. C. R. 91 ; [1920] 2 W. W. R. 686.— 
CAN. 

PART XVn. SECT. 8. 

4816 1 . Application for leave — Within 
what time^Extension of time — Leave 
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to appeal to Supreme Court of Canade .] — 
Re Hudson Fashion Shoppe, Ltd., 
Ex p. Royal Drbss Co., (19261 1 
D. L. R. 515 ; 58 O. L. R. 298.— CAN, 

80 . Orounds for granting leave — 
Landlord's prefer enfied claim for rent 
endangered — By claim of Crmvn — Under 
War Revenue Act, 1015.] — Re Calcus 
Co., Ltd., [192.5] 2 D. L. R. 228; 6 
C. B. R. 514.— CAN. 

td. Question of great importance 

<^ general interest, ] — Boily v. McN ulty, 
[1927] 2 D. L. R, 1010 ; [1927] S. 0. R. 
276.— CAN. 

ue, Whether hotel-keeper **trader ** 

within Landlord Tenant Act, 

C, 8, N, B„ 1903 (c. 153), s. 47.]— Re 
Hotel Dunlop, Ltd.. Quinn v, 
Gube-vsby. [1927] 1 D. L. K. 810 ; 
[19271 S. 0. R. 134.— CAN. 

tj. Question of construction ,] — 

Held : leave to appeal should be 
granted. Among other questions, the 
meaning of the word settlements ** 
in Bkpey, Act, s. 60, appears to bo 
involved in this appeal, the point being 
whether this word should receive the 
same construction as that given to It 
under the English Bkpoy Act, 1914 
(p. 59), s. 42. — G ARSON V, Canadian 
Crrdit Men's Trust Assocn., Ltd.. 
[1928] 8 D L. R 037 ; [1928] S. C R. 
419 ; 10 C, B. R. 203.— CAN. 
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4819. Add* Annoiaiion : — Refd* Ee Mathieson 
(1926), 70 Sol. Jo. 1101. 

4836. Add, Annotation : — Refd. Be A Debtor, 
[1928] Ch. 199. 

4850. Add, Annotation : — Consd. Bottomley v. 
West Derby Assessment Committee, etc. 
(1931), 47 T. L, R. 468. 

4857. Add, Annotation : — Refd. Re Barley, [1928] 
1 Ch. 177. 

4860. Add, Annotation : — Consd. Be Barley, [1923] 
1 Oh. 177. 

4869. Add, Annotation : — Consd. Be Barley, [1928] 
1 Ch. 177. 

4873. Add. Annoiaiion : — Consd. Re Barley, [1928] 
1 Ch. 177. 


4876. Add. Annotation : — Refd. Re Barley, [1928] 
1 Oh. 177. 

4888. Add, Annotation : — Consd* Re Barley, [1928] 
1 Ch. 177. 

4894. Add. Annotation : — Refd. Re Barley, [1923] 
1 Ch. 177. 

4907a. Appeal by Poor Person.] — 

Re Debtor (1932), 74 L. Jo. 201, C. A, 

4914a. Point not taken In court below.] — 

Re Debtor (No. 16 of 1922), Ex p. The 
Debtor, No. 876a, ante. 


Sect. lO.—OTHER CASES. 

4970a. Appeal from county court — Documents to 
be supplied.] — Practice Note, [1932] W. N. 
172 ; 174 L. T. Jo. 46. 


Part XVIII. — Order of Discharge. 

To statutory cross-reference add: — ** See^ alao, Bkpcy. (Amendment) Act, 1914 (c. 7), s. 1. 


4996a. Discretion of court to hear creditor.] — 

Rs Burn, Dawson v. McCi^ellan (No. 2), 
No. 1966b, ante. 


5023. Add. Annotation : — Consd. Re Kutner, [1921] 
3 K. B. 93. 

5035a. Payment of money In consideration of — 
Void.]— A., an insolvent, having petitioned 
the ct. for the relief of insolvent debtors to be 
discharged out of custody ; & having been 
brought up before that ct. to be examined, 
was opposed by B., a creditor, & remanded 
to a future day. Before that day arrived, 
C., wlio acted as the attoraey of A., in con- 
sideration of B.’s withdrawing his opposition 
to A.*s discharge, undertook that B. should 
be the sole assignee of A.’s estate, & should 
receive £100 out of it within three weeks 
from his appointment : — Ilcld : this agree- 
ment was contrary to the policy of the 
insolvent act, & tlierefore void. — Murray v. 
Reeves (1828), 8 B. & C. 421 ; 2 Man. & Ry. 
K, B. 423 ; Dan. & LI. 161 ; 108 B. R. 


1099 ; eub nom, Murray v. Reid, 6 L. J. 
O. S. K. B. 348., 

Jnrwt/itiona Hall v. Dyson (1852), 17 Q. B. 785. 

Consd. Lcvlta'H Claim, [1894] 3 Ch. 365. Refd. Gllmour 
t>. King (1833), 3 Tyr. 681. 

5035b. .] — An agreement by the attorney 

of an insolvent with one of the creditors, who 
has given notice of opposition to the in- 
solvent’s discharge, to pay such creditor’s 
certain sum of money in consideration that 
he will withdraw his opposition, is void ; 
such consideration being contrary to the 
policy of the Insolvent Debtors Act, & a 
fraud upon the other creditors, although it do 
not.appear that the money is to be paid out 
of the insolvent’s funds. — Hall v. Dyson 
(1852), 17 Q. B. 785 ; 21 L. J. Q. B. 224 ; 
18 L. T. O. S. 63, 223 ; 16 Jur. 270 ; 117 
E. R. 1481. 

Annoiatums : — Consd. McRowan v. Sanderson (1873), L. H, 
15 Eu^. 229 ; McKewan v. Sanderson, [18761 L. U. 20 Eq. 
65: Levita’s Claim, [1894] 3 Ch. 365, Refd. Hills v. 
MltsoD (1853), 8 Exch. 761 ; Lound v. Grtniuaile (1888), 
39 Ch. D. 605 ; Koarley ©. Thomson (1890), 24 Q. 14. D. 
742 ; Wlndhlll L. B. of Health p, Vint (1890). 63 L. T. 366. 


PART XVII. SECT. 4, SUB SECT. 3. 


4856 ii. ,] — Where an applica- 
tion to a Judge of this ct for leave to 
appeal from a Judgment of a provincial 
ct. of appeal in a matter ari'^lng under 
the Bkpcy. Act h made within the 
thirty days specified by Bkpcy. Rule 72, 
or where the speciflod fourteen davs 
notice, has not been given to the 
adverse party, the appllcatiou rniist be 
dismlased : the judge has no power to 
extend the time. — /?r North Shoub 
Tradino Co., pRoviPKxrK Wasit- 
ixoTox Assric. Co v. Oaovov & 
Cloutier, [1928] 2 D. L. R. 136 ; [1928] 
S. C. H. 180; 10 C. B. R. 181.— 
CAN. 

4866 ill. The Supreme Ct. of 

Nova Scotia en banc cannot, nor can a 
judge of the Supreme Ct. of Canada, 
extend the time fixed by Bkpcy. 
Rule 72 for ah application to be made 
to a Judge of the Supreme Ct. of 
Cana<la for special leave to appeal to 
this ot. — /fe Webber, Vaunhky v. 
Bacon, [1931] S. C, K. 498.— CAN, 


Hr Webber (No. 2! 
(19311 4 D. L. R. 244.— CAN, 

4866 V, .] — The Judge sitting h 

bkpcy. from whose dfvision sn appee 
was taken to the Appeal Ct. unde 
sect, 174 of the Bkpcy. Act how powci 
under s. 163 (5) of the Act. to exten 
the time limited by Bkpcy. Rule 7 
for applying to a judge of the Suprem 


Ct. of Canada for special leave to 
appeal to this ct., under sect. 174 (2), 
from the Appeal Ct.’s decision.— /te 
Smith & Hogan, Ltd., Indubtriaj. 
Ai'cei^’an’CK Ck)RpN., Ltd., & Cana- 
dian Accept ANCB Corpn., Ltd. v. 
Canada Permanent Trust Co., [1931] 
S. C. R. 652.-~CAN. 


PART XVIl. SECT. 9. 

■k. Jurisdiction of Court of Appeal 
of British Columbia.}— The above ot. 
when noting aa an appeal nt. in bkpcy. 
hns complete jurisdiction over costs. — 
lie K wo vG Tai Chon'g Co. ( Aasiox^ncNT 
OF) (1922), 65 D. L. R. 132: (19221 2 
W. W. H. 229 : mtb nom. Canadian 
CJrfdit Men's Trust Absocn.. Ltd. e, 
Jang Bow Eee 8: Y'in Sheb, 31 
B. C. R. 40, -^AN. 


PART XVIII. SECT. 8, SUB-SECT. 1. 

6013 I, Whose interests court must 
consider — Public interests.p^On oon- 
sidering the applioation of a debtor for 
his discharge under Bkpcy. Apt. regard 
must Ih* harl not only to the inieresta 
of bkpt. Sc his creditors, but nJso to the 
interests the publlo . — Be Sceptre 
Hardware Co.. [19231 1 D. L. R. 
1201 ; [19231 J W. W. R. 906; 3 
C. B. R. 734.— CAN. 

6014 1, Bankrupt.] — Re JOKES, 

[19261 N. Z. L. R. 318.— N^. 


34 


dl.* of trustee* 8 report .] — 

lie McKenzie (Man.). [1926] 4 D. L. R. 
210.— CAN. 

6018 ill. .]— It Is the policy 

of the Legislature that normally an 
insolvent on giving up the whole of his 
property should be a free man again. 
But in considering at^appIicu.Uou by an 
insolvent for his discharge the ct. must 
have regard to the interest of the com- 
munity at largo. Where the insolvent 
has preyed on the public Sc is still likely 
to do 80 If freed from insolvency, & 
during his insolvency baa disregarded 
the interests of his creditors Sc has 
deliberately withheld information from 
the Ofholai Assignee which it was his 
duty to disclose, the ct. should refuse 
to grant him a discharge. — E. A. 
Mamsa V. M. K. Majid (1931), I. L. R. 
9 Ran. 333.— IND. 


PART XVlll. SECT. 8, SUB-SECT. 2. 

1 1. .1 — The granting or refusing 

of a discharge to a bkpt. or the imposi- 
tion of terms with respect to It are 
matters for the exercise of judicial dis- 
cretion ; therefore an appellate ct. 
will hesitate to Interfere with an order 
made upon reasonable grounds, but it 
may moderate the oonaitlons imposed 
If they ^pear too onerous . — Re 
Lobbl, [19291 1 D. L. H. 980; 1 
W. W. E. 386 ; 38 Men. L. R. 48 ; 10 
C. B. R. 360.— CAN. 



Vol. 17.— Bankraptoy. Cases 5038a— 58d9a< 


5038a. exchange given to buy 

off opposition to bkpt.’s last examination & 
the allowance of the certificate : — Held : 

Xt m HaWKES (1862), 

6 Li. T. 53. 

5089a. — — .] — Held : a fraud on other creditors. 
—Rogers v. Kingston (1825), 2 Bing. 441 ; 
10 Moore, 0. P. 97 ; 3 L. J. O. S. 0. P 77 • 
130 B. R. 376. A . a , 

Refd. Swoenle r. Sharp (182C). 12 Moore, 

5039b. .] — Held: the agreement was illegal. — 

Hills v. Mttson (1853), 8 Exch. 751 • 22 
L. J. Ex. 27.3 ; 1.55 B. R. 1.555. 

Ar^Jalion :--Retd. Loimd v, Grlmwade (1888). 39 Ch. D. 

5039c. S. P. Humphreys v. Welling (1862) 1 

E R ^780* ^ 


504f3. Add. Annotations Apld, Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Refd 
Anderson v. Daniel (1023), 93 L. J. K. B. 97 


5050. Add. Annotation 
3 K. B. 93. 


Consd. Re Kutner, [1921] 


5052. Altor this case add “ See, also. Nos. 1654- 
lC57a, ante."* 

6093a. Meaning of ‘'debt.*'] — Pe Boulton 

Brothers & Co., No. 1657a, ante. 

5176. Before this case add, “ See, noio, Bkpev. 
(Amendment) Act, 1926 (c. 7), s. 1 (2).’* 

5262. Add. Annotation : — As to (2) Refd. Re 
Kutner, [1921] 3 K. B. 93. 

5264a. Condition suspending discharge until 

larger dividend than ten shillings in the pound 
paid.] — The Ot. of Bkpey. is not empowered 
by 1914 Act, s. 20, to suspend the discharge 
of a bkpt. until a dividend higher than I Os. 
in the pound — in this case I5.s. in the pound — 
has been paid to Ids creditors, — Re Kutner, 
[1921] 3 K. B. 93 ; 90 L. .T. K. B. 1264 ; 125 
L. T. 458 ; 37 T. L. R. 667 ; [1021 1 B. & C. R. 


113 ; «r6 nom. Re Kutner, Ex p. Debtor v. 
Official Receiver, 65 Sol. Jo. 604, 0. A. 

5283. Add. Annotalimi Refd, Re Barley, [1923] 

1 Oh. 177. 

5352a. Illegal agreement with creditor — 

Debt not revived.] — Tabram v. Freeman 
(1834), 4 B. & Ad. 887 ; 2 Cr. & M. 461 ; 4 
Tyr. 180; 3 L. J. Ex. 136 ; 110 B. R. 690. 

-4n»o<«eio» .‘—Beld. Wilkin v. Manning (1854), 9 Exch. 675. 

5364a. Liability under annuity deed.] — Douglas 
V. Smith (1849), 13 Jur. 294. 

5367. Add. Citation : — sitb nom. Re Merchant 
Traders’ Ship, Loan & Insurance Assoon., 
Ex p. Chappell, 19 L. T. O. S. 29. 

5387. Add. Annotation : — Refd. Dewe v. Dewe> 
Snowdon v. Snowdon, [1928] P. 113. 

5387a. On forfeiture clause — Conditional dis- 
charge.] — (1) The discharge from bkpey. of 
a life tenant with the common form protected 
life interest, such discharge being conditional 
on his paying a sum of money, does not have 
the effect of putting an end to the operation 
of the forfeiture clause if the money has not 
in fact been paid. 

(2) Where there is a trust of a fund under 
the terras of which the trustees are bound 
apply the income of the fund in a particular 
way on a given future contingency, the person 
who tiikes the income as a result of that tiaist 
on the happening of the contingency is a 
person w'ho has an interest of a* kind which, 
but for the forfeiture clause, is capable of 
vesting in his trustee in bkpey. — Re Clark, 
Clark i;. Clark, [1926] Oh. 833 ; 95 L. J. Ch. 
325 ; 135 L. T. 660 ; 70 Sol. Jo. 344; [1926] 
B. & C. R. 77. 

6397. Add. Ciialions .-—Bail Ct. Cas. 151 ; 17 

Jur. 165. 

5399a. Revives debt.] — Hatt v. Verdier (1770), 

2 Wm. Bl. 724 ; 96 E. R. 425. 


PART XVIH. SECT. 6, SUB-SECT. 1.— 
B. 

g 1. Insolrency due to world 

conditinna after IV ar — No pnasUdl dy of 
jyavnwtii of debts,] — Re Kafusk (N, S.), 
il929] 4 D. L. R. 321 ; 10 C, B. R. 
570.— CAN. 


PART XVIII. SECT. 6, SUB-SECT. l.~ 
C. (b)ii. 


6073 li. .l — The test as 

to whether a debtor’s book-keeping 
methods are those usual & proper in 
the business carried on by him is 
whether detjtor can at any time tell 
Iherefrorn Just how he stands to his 
ftSHets & liabilities . — Re IkfoRDKN ( 1 922), 
00 D. L. H. 3.32 ; [1922) I W. VV. H. 
519 : 2 C. B, R. 189.— CAN. 


6081 ii. .] — Even when a debtor 

pays less than fifty oonts in the d«>llar 
to unseourod creditors & has not kept 
proper books ot account, he may obtain 
his discharge if the bkpey. appears to 
have been an honest one & he produces 
reasonable excuses for his failure to 
keep account books. — Re CoviNaTON, 
[19231 4 D. L. n. 940.— CAN. 

6081 III. .]— Rc Newsomu! (Ont.), 

[19271 3 D. L. R. 828 ; 8 C. B. R. 279.— 
CAN. 


PART XVIII. SECT. 6, SUB-SECT. 2. 

t I, Until payment of specified 

dividend .] — On an applloatfoilr by a 
bkpt, for an order of discharge the ct. 
found that the conduct of the debtor 
prior to & leading up to the assignment 
had been characterised by various facts 
of the kind enumerated In sect. 143 of 


the Bkpey. Act, & refused an Immediate 
or nncondltlonal discharge ; but. while 
entertaining grave doubts whether 
appet. was entitled to any discharge 
at all, made on order suspending the 
discharge until a dividend of not less 
than 50 cents on the dollar bad been 
paid to the creditors. — Re Uuvkkr 
(M an.). (19281 1 W. W. R. 930.— CAN. 

6238 1. For what period — Not less 
than minimum tteriod — Misconduct .] — 
Re MoCoumack (Ont.), [1927 ] 2 D. L. R. 
492 ; 8 C. B. R. 211.- CAN. 

% I. .] — Debtor had mis- 

ropresouted his llnaiiclal position for 
the purpose of obtaining credit. The 
ct. fixed the time for discharge at three 
years from the date of the order. — 
Re THrRSMKN. [1924) 1 1). L. R. 588 ; 
[19241 1 W. W. R. 197 ; 34 Man. L. R. 
12.5,— CAN. 

PART XVIII, SECT. 5. SUB-SECT. 8. 

g i. Order for jjay/nicrd out of 

salary.] — In excrolsing tlie discretion 
given him by sect. 142 (1) of Bkpey. 
Act, R. S. C., 1927, with respect to the 
salary of a bkpt. a judge in bkpey. 
should not make the fulfilment of an 
order against the debtor’s salary a 
condition of his discharge unless it is 
clearly established that the salary is 
more than what the debtor needs for the 
support of himself & his family. — 
Mahox V. Ca.vapian Bank op Com- 
MKRCK, [19321 1 W. W. R. 373.— CAN. 

6269 111. .J— Wliere the 

asHOts of the a^^Blgnors. a partnership, 
wcie not equal to fifty cents in the 
dollar on their unsecured Habllities, & 
the ot. was not fully satisfied with 
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explanations on certain matters given 
by a partner asking for his discharge, 
an order was made for his discharge 
on his consenting to Judgment against 
him. — Re Hcrptbe Ha row ark Co., 
(1923) 1 1). L. R. 1201; [1923) I 

W. W. H. 90« ; 3 C. B. R. 734.— CAN. 

6269 Iv. .1 — Re Flktcher 

& Flktcher (Sask.), [19301 1 D. L. R. 
218; 11 C. B. R. 70; [1929) 3 

W. W. R. 175.— CAN. 

PART XVIII. SECT. 6. 

g i. Creditor vriihoui notice of 

insolvency.] — 3’he ct., on the applica- 
tlou of a creditor, annulled the fom- 
position onier & the discharge & made a 
receiving order. — Re McKay, fix p. 
Mabon, [1924] 4 D. L. R. 307 : 5 
0. B. R. 81.— CAN. 

PART XVIII. SECT. 7, SUB-SECT. 2.— 
D. 

sL Liability for necessaries— Medical 
expenses,] — Held: debtor’s discharge 
did not free him from liability to pay 
for necessaries which Included medical 
expenses. — Re Rkynolos, [1924) 4 
D. h. R. 104 : 5 C. B. R. 69.— CAN. 

tm. tiahUUy to reimburse surety.) — 
K. was surety for payment of a debt 
due by O. to D. Q. applied to be 
declared insolvent ^ In due course G. 
was discharged. D. then sued K. & 
got a decree against him. Tbereaf1.er 
K. sued O. for recovery of the amount 
which be had been compoUed to pay : — 
Held : the order of discharge was a 
bar t-o the suit. — Gaxoadhar v. 
Kanhai (1928), I. L. R. 50 All. GOO.— 
IND. 



Caws 6389b— 6$19. English and Empibe Digest Supplement. 


5399l>« S. P. Best v. Barree (1782), 8 Price, 
533, n. ; 146 B. R. 1286 ; sub nom. Best v. 
Barber, 3 Doug. K. B. 188. 

Annotations :-~Coii8d* WUbod r. Kemp (1815), 3 M. & 8. 
r>»5. Aild. Swoeule v. Sharp (1826). 12 Moore O. P. 163. 
Befd. Blackboiim v, Offle (1820), 8 Prioe, 526; Drew v. 
JeilorieB (1820), 8 Price. 631. 

5402a. S, P. Horton v. Moggbidge (1816), 6 
Taunt. 563 ; 128 E. B. 1164. 

5424a. S. P. Turner v. Schomberg (1745), 2 
Stra, 1233 ; 93 EJ. R. 1162. 

Annotation : — FoUd. Bailey p. Dillon (1759^, 8 Burr. 736. 


5424b. S. P. Wilson p. Ksecp (1815), 3 M. B. 
696 ; 105 E. R. 733. 


Annotations : — ^N.F. Blaokbonrn e. Ogle (1820). 8 Price 
626. cootd. He Gandorer (1822). 1 L. J. O. S. K. B. 16 ; 
Peers e. Oadderer (1822), 1 B. & C. 116. 


5455. Add, Annotaiion : — ReftL Indian General 
Investment Trust v. Borax Consolidated, 
[1920] 1 K. B. 539. 

5457. Add, Annotation: — Consd. Be Vooalion 
(E’oreign), Ltd. (1932), 48 T. L. R, 626, 


Part XIX. — Statement of Affairs and Discovery of Property. 


5460. Add, Annotation : — Apld. R. v, Tuttle (1929), 
140 L. T. 701. 

6475, CUaHona For “ 24 Q. B. D. 400 ” read 
24 Q. B. D. 466.’* 

5475a. Letter returned marked 

** gone away.^’l — Bkpt. cannot escape service 
of an order of the ct. by leaving his last known 
address, & there is nothing in 1914 Act, nor 
in Bkpcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a speciffed 
time & place for his adjourned public 
examination, had been sent by registered 
letter & returned through the post, marked 
“ gone away,” a warrant was ordered to be 
isstjed for his arrest. — Be Levy (1924), 68 
Sol. Jo. 419; aub nom. Be Levy, Ex p. 
Official Receiver, [1924] B. & 0. R. 19, 

D. C. 

5482, Add, Citation : — aub nom. Be Temple, 
Ex p. Temple, 2 Rose, 22. 

5495a. .] — The object of the 

public examination of debtor is not merely to 
obtain a full & complete disclosure of bis 
assets & the facts relating to the bkpcy. in 
the interests of his creditors, but is also for 
the protection of the public ; & debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the ground 
that by so doing he may incriminate himself. 

In the course of his public examination 
debtor refused to answer a question on the 
ground that he might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisded tliat an answer to the 
question would result in further assets or 
secure rights for the creditors, & (2) that he 
was aatisded that there were serious personal 
rc^asons why it would be to debtor’s detriment 
to answer the question in public : — Held : 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sufficient reason. — Be Paget, 
Exp, Official Recetveb, [1927] 2 Oh. 85 ; 

90 L. J. Ch. 377 ; 137 L. T. 369i 43 T. L. B. 
455 ; 71 Sol. Jo. 489 ; [1927] B. & O. R. 
118, C, A. 

Annotation .-—Apld. lie Jawett. [19291 1 Oh. 108. 

5495b. Answers disclosing secret 

formulas for manufacturing proprietary 
articles.] — Be Keene, No. 5811a, poat, 

5496. For All matters considered on 
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application for discharge*’ read 

Ail matters considered on application 
for discharge.” 

Add, Annotationa : — FoUd. Be Paget, Ex p. 
Official Receiver, [1927] 2 Oh. 85. Apld. 
Be Jawett, [1929] 1 Ch. 108. 

5499a. Questions as to loss of 

property.] — Held : though the words ” with 
intent to deceive or to defraud ” were absent 
from 1914 Act, s. 167 (1) (c),the jury had still 
to consider whether deft, knowingly & with 
intent to deceive or to evade the Act either 
made s^tements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
true or not. — R. v, PHiLLiPa (1021), 86 J. P. 
120 . 

5499b. Questions in the public 

interest.] — In Nov. 1927, the debtor, who bad 
practicaJJy no capital of his own, suffered 
judgment for an injunction & costs for selling 
lamps in infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At his public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
the registrar where he had obtained the lamps 
that he sold when he was in business, refused 
to answer the question : — Held : as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e,ff, claims to commission or 
otherw^ise, or might not be in the public 
interest, by enabling tlie supply of infnnging 
lamps to be stopped at its source, the bkpt. 
must answer the question. — Re Jawf-TT, 
[1929] 1 Ch. 108 ; 98 L, J. Ch. 7 ; 140 L. T. 
176 ; [1928] B. & C. R. 78. 

5505. Add, Annotations : — Refd. Re Paget, Ex p. 
Official Receiver, [1927] 2 Oh. 85; Jawett, 
[1929] 1 Oh. 108. 

5512 . Add, Annotaiion : — ^Apld. Be National Bene- 
fit Assurance Co., [1981] 1 Ch. 46. 

5519 . For existing paragraph read — 

** The jurisdiction conferred on the ot. by 
ISSSAct, 8. 27, to order that any person, who 
if in England would be liable to be brought 
before tt xmder the sect, shall be examined 
in Scotland or Ireland, ** or In any other place 
out of England,” must be x'eaa with some 
limitation & does not extend to places abroad 
which are not within the iurismetion of the 
British Crown J’ 



VoL V.— Baakroptoy. Oaaes 5684-577ea. 


Part XX. — Property Available for Distribution amongst 

Creditors. 


5684* For the words ** Admission or rejection of 
proofs.] — See^ generally^ Part VIII., ante^** 
following this case, read “Admission or 
rejection of proofs, see, generally, Part VIII., 
ante,** 

5096. Add, AnnoWion Refd. He Wethered, 
Ex p. Salaman, [1926] Oh. 107.' 

5788a. Definition of property — ^1914 Act, s. 167 
- — What included — Passport.] — A passport 
issued by the British Passport Office on behalf 
of the Secretary of State for Foreign Affairs 
to a person who afterwards becomes bkpt. 
is the property of the Crown & not the 
“ property “ of the bkpt. within above sect., 
& whore a bkpt. has passed his public examina- 
tion & has not been guilty of any misconduct 
& desires to go abroad to earn his living the 
ct. will, in a proper case, direct the passport 
to be handed to the bkpt. — He Suwalksy, 
SuwALSKY V. Trustee & Official Receiver, 
[1928] B. & C. R. 142. 

5747. Add, Annotations : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 869 ; A.-O. v. 
Jackson (1932), 48 T. L. R. 261. 

5749. Add, Annolaiions : — Consd. He Debtors (No. 
771 of 1926) (1926), 43 T. L. K. 9. Expld. 
Ee Frederick e &> Whitworth, Ex p, Hibbard, 
[1927] 1 Ch. 253. 

5754. Add, Annotations: — Apld. Rc Collins, [1926] 
Ch. 656. Distd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. 

5760. Add, Annotations : — Consd. lie Debtors (No. 
771 of 1926) (1920). 43 T. L. R. 9. Expld. 
Ee Fredericke <te Whitworth, Ex p, Hibbard, 
[1927] 1 Ch. 253. 

5760a. Money paid in compliance with subse- 

? uent bankruptcy notice.] — lie Debtors (No. 
71 of 1926), No. 923a, ante, 

5761. Add Annotation: — Refd. Ee A Debtor^ 
[1928] Ch. 199. 

5766. Add, Annotation :--Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

5769. Add, Annotation :* — Refd. Ee Gunsbourg, I 
[1920] 2 K. B. 420. 

5775a. .] — On Sept. 20, 1917, debtor trans- 

ferred his assets, including certain furniture, 
to a co. formed by him. On Sept. 27 he com- 
mitted an act of bkpey, upon which a petition 
was presented on Oct. 8, & a receiving order 
was made against him on Oct, 24, followed 


by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb, 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bkpey., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the co. to pay the amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser ; — Held : the title of the 
trustee related back to the act of bkpey. of 
Sept, 20, 1917, ^ neither the original nor any 
subsequent transferee could establish any 
title as against the trustee . — Ee GuNkSBOURG, 
[1920] 2 K. B. 426 ; svh nom. Re Gunsbourg, 
Ex p. Trustee, 89 L. J. K. B. 726 ; [1920] 
B. & C. R. 60 ; svb nom. Re Gunsbourg, 
Ex p. Cook, 123 L. T. 353 ; 36 T. L. R. 485 ; 
64 Sol. Jo. 498, C. A. 

Annotatums : — Apld. Hr DombrowRld, Ex p. Trustee (1923), 
92 L. J. Cli. 415. Refd. lie Simms, (1930] 2 Ch. 22. 

5776b. .] — Bkpt., when he was hopelessly 

insolvent, transferred his business to a one- 
man co., which was an act of bkpey. Subse- 
quently the two reaps, advanced £1,000 each 
& received four debentures of £250 each 
respectively containing a charge on the under- 
taking & assets of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance witldn 1914 
Act : — Held : although resps. were bond fide 
purchasers for value without notice, as the 
transfer was an act of bkpey. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
property divisible amongst the creditors of 
bkpt. — Re Dombrowski, Ex p, Thustke 
(1923), 92 L. J. Ch. 415 ; [1923] B. & C. R. 32. 

Annotation Refd. Re Simms, [1930] 2 Cb. 22. 

5776. Add, Annotation : — Refd. lie Gunsbourg 
[192012 K. B. 426. 

577ea. Whether fraction of day regarded.] — 

In order to make out an act of bkpey. by lying 
in prison for two months, the whole of the 


PART XX. SECT. 2, 

b i, Trustee ignorant of 

of property.) — Deft, in poplovln pleaded 
property In himself. He bad aasbfned 
all his property to trustees for the 
benefit of his creditors, but kept 
possession of the goods in question. Sc 
the trustees dJd not know of their 
existence: — Helft: the general pro- 
perty in the goods passed to the 
trustees. —JdoIxTosH v, Hastings 
( 1866), 11 N. B. R, (0 All.) 234.-~CAN. 

6680 Iv. ReoUtcred fudg- 

nierU os meurUyfor loon.]-— A Judgment 
py confession ^ven by a person who 
IS at the time solvent as soctirity for a 
preaeut advanoe of money & recorded 
tc bind lands under Nova SooUa 
p<WlrtlT Act, R. 8.. 1900 (o. 187). a. 1«. 
M vtdid aooaiity m MwlAst the 
authorised assignee under an assign- 


moot in bkpey. subsequently made. — 
He Rhodknizrr Estate & Nova 
Scotia Trust f 19231 1 D. L, R. 

1055 : 66 N. S. R. 179.-~CAN. 

6713 V. .1 — The authorified tnis- 

tee is not entitled to possession or 
control of any property by lion agree- 
ments for store fixtures Sc fittings 
purchased by debtor, especially if 
nothing has been paid on ao^unt of 
such purchases. Sc bkpt. has no 
official Interest in the property. — 
Re Aliotis Sc CURia (1921 ). 63 D. L. R. 
3*6 ; 56 N, S. R. 64.--CAN, 

67t8 Vi. Lease granted to bank- 

rupt free of rent — Stipuiation that lease 
not seieabte bp creditors,] — Hetd : the 
property oould not be used for the 
oenoJH of bkpt.*s creditors. — L- 
V, DvfRBSKE (1022), 66 D. 1j. R. 12 
CAN. 


tl. .1 — As an assignment 

only vest* the pioperty of debtor In 
the assignee snbjeot to the rights of 
secured creditors. It can only affect 
the equity of redemption in the 
property. — W hite Sc Co, o. Thk 
loHiA (1922). 69 D. L. R. 04; 20 
Kxch. 0. R. 327.-— CAN. 

PART XX. SECT. 8, SUB-SECT. 2. 

•n. Under Canadian Bankruptcy 
Acf.J— The English Acts & the Canadian 
Act distinguished as to the time to 
which the trustee’s title relates back. — 
Re CoUKN A Mahun, Canadiax 
Credit Men’s Trust Assocn., Ltd. 

V, Spivak (Alta.). [1026] 3 D. L. R. 

042; [10261 3 W. W. K. 34; recsd,, 
[1027] 1 D. L. R, 577 : [1927] 1 

W. W. E. 102; 22 Alta. L. R. 437 ; S 
C. B. R. 23.— CAN. 
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day of arrest may be taken into the account. 
But a portion of the day may be considered 
for the purpose of showing a valid act to have 
been done by the bkpt. before the bkpcy. 
Goods of the bkpt. having been delivered to 
a purchaser on the day on which the bkpt. 
went to prison, & paid for the next day, tiie 
payment will be defeated by the relation of 
the act of bkpcy., by lying in prison for two 
months, to the day of the arrest. — Saunder- 
SON V, Gregg (1821), 3 Stark. 72 ; 171 E. R. 
771, N, P. 

Annoiatinns : — Consd. Hill v. Farnell (1829), 9 B. & C. 45. 
Refd. Caniian v, Deucw (1833), 3 L. J. 0. P. 65. 

5786. Add, Annotation : — Consd. Re Gunsbourg, 
[1020] 2 K. B. 426. Refd. Re Simms, [1930] 
2 Oh. 22. 

5786a. Fraudulent transfer to private company.] — 

— lie SiaiMJS, No. 596a, ante, 

5798. To the cross-reference before this case add 
“ see, also. County Courts, Vol. XIll., p. 
498, No. 488.’* 

5804. Add, Annotation : — As to (1) Consd. Bombay 
Offtcial Assignee v. Shroff (1932), 48 T. L. R. 
443. 

5805. Add, Annotation : — Refd. Lipton v, BeD, 
[1924] 1 K. B. 701. 

5807a. Balance of sequestrator’s account in 
registry.] — Re Little Hallingbury, Essex 
(1837), 1 Curt. 556 ; 103 E. R. 195. 

5811a. Secret formulas for manufacturing 

proprietary articles.] — Debtor, against whom 
a receiving order had been made, had carried 
on busineas in the manufacture & sale in 
England, Prance &; America of certain pro- 
prietary articles made according to secr*et 
formulas invented by him & hia brother 
with wiiom he was in partnership. In his 
public examination he was requii'ed to dis- 
close these formulas in writing to his trustee. 
The debtor & hia brother had each of them 
agreed not to disclose the secret. Upon tlie 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
England & America, while his brother con* 
tinued to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
tiiey existed only in his brain as the result 
of his skill & capacity, & that to disclose 
them would be a breach of hLs agreement 
with hia brother : — Held : the formulas were 
part of the goodwill & assets of ins business, 
& he was bound to communicate them to his 
trustee. — Re Keene, [1922] 2 Ch. 475 ; 91 
L. J. Oh. 484 ; 127 L. T. 831 ; 38 T. L. R. I 


663 ; 60 Sol. Jo. 503 ; [1922] B. & 0. R. 
103, C. A. 

5821a. Life Interest In remainder.] — Be Silber’s 
Settlement, Public Trustee v, Silber, 
[1920] W. N. 77. 

5826a, ,]^Re Clark, Clark v, Clark, No. 

6387a, ante, 

5827. Add, Annotations : — Apld. Re Nelson, Norris 
V. Nelson (1918), [1928] Ch. 920, n, Refd. Be 
Evans, Public Trustee v, Evans, [1920] 2 Ch. 
304 ; Re Smith, Public Trustee v, Aspinall, 
[1928] Oh. 016. 

5831. Add, Annotations : — Apld. Re Nelson, Norris 
V, Nelson (1918), [1928] Oh. 920, n. Refd. Re 
Evans, Public Trustee v, Evans, [1920] 2 
Ch. 304 ; Re Smith, Public Trustee v, Aspinall, 
[1928] Ch. 915. 

5835. Add, Annotation ; — Refd. Re Clark, , Clark 
V, Clark, [1926] Ch. 833. 

5845. Add, Annotations : — ^Refd. Re Nelson, Nor- 
ris V. Nelson (1918), [1928] Ch. 920, n. ; 
Re Evans, Public Trustee v, Evans, [1920] 
2 Ch. 304 ; Re Smith, Public Trustee v, 
Aspinall, [1928] Oh. 916. 

5850. Add. Annotatimis : — Consd. Re Forder, For- 
der V, Forder, [1927] 2 Ch. 291. Refd. Re 
Evans, Public Trustee v, Evans, [1920] 2 Ch. 
804. 

5851. Add, Annotation : — Dlstd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5855. Add, Annotation : — Refd. Re Salting, Baillie- 
Hamilton v, Morgan, [1932] 2 Ch. 57. 

5858. Add, Annotation : — Consd. Re Womb well 
(1921), 37 T. L. R. 025. 

5859a. Of property partly of bankrupt & 

partly of third party — Good to extent of third 
party’s property.] — Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before his bkpcy. he joined with bis father 
in executing a settlement in which provision 
wfis made that the son’s interest should 
determine in the event of his bkpcy. : — Hold : 
bkpt. was to be treated as settlor of the 
equity of red(‘mption k therefore the pro- 
vision tor forfeiture on bkpcy, was void to 
that extent, but as t-o the father’s mtges. 
bkpt. was not tho^ settlor, & therefore the 
provision for forfeiture was valid to that 
extent . — Re Wombwell (1021), 125 L. T. 
437 ; 37 T. L. R. 625 ; sab nom. Re Womb- 
well, Ex p. Trustee, [1921 J B. &; C. R. 17, 

5861a. In mortgage — Whether void as against 
bankruptcy laws.] — A provision in a mtge. 
to the effect that, if the mtgor, is made bkpt., 


part XX. SECT. 4, SUB-SECT. 1.- E. 

so. Money placed in hank I » eredii of 
bankrupt.) — fjeld; tbe bank could uot 
apply the moneys to salisfy debtor’s 
Uaidlity to the bank. It being a fraudu- 
lent preference. — lit Longmore, Ex p. 
Uoya-L TUn^k & Rtpkb. (19231 2 
I). L. R. 873 : 3 C. B. R, 818.-~CAN. 

g 1. Money from Bale of chattels — 
Sohi unfler void bills of sale,}-— The ct. 
made an order for payment to the 
official aNRiKtiec of the value of the 
chattels *»clz<*d & qold by the money- 
lender. -TiuisnuLL’s Estate (Oftt- 
n AL Awi/iN'KK OF) ti Goldstein <1921 ). 
29 C L U. 377 • 21 .'4. R V Q w. 
095 ; n. S. W. W. N 170.— AUS. 

ta. Mon^y paid in eirrumstanees 
(tiring bankrupt no riahi of recovery .) — 
Held : the assignment did not vest the 
moneys no paid in the troatec. — 


Saltku S: Arnold. Ltd. v Domin’ ion 
Bank <1922). 68 D L. R. 757 ; fl922J 
2 \V W. R, 280.— CAN. 

sd. Money supplied to provide hail 
for bankrupt. 1 — it eld : the money never 
was the property of bkpt. — Morris v. 
Kltnk, Demers, Cajinisheb (1922), 
08 D. L. lU 222 ; 2 C. B. R. 521.-- 
CAN. 

1 1. Money iUegaVy paid to solicitors 
by former trustee .) — The ot. ordered the 
solrs,’ bill to bo relaxed & a reference 
to be made to inquire into the validity 
of the solrs.* retainer. — He Bryant 
ISARD & Co., ri924) 8 D. L. H. 487 ; 
5 C. D. n. 6.— CAN. 

•f. Money from sale by lender of 
secvriiies for hum — C%u/lo7ner*a securities 
u^ronofully deposited with lender by 
bankrupt.) — Cuxmmstanoes in which : — 
Had: the money so paid to the 
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trustee belonged to the customer. — 
He Thompson, Sons Sc. Co,, Newton v, 
Hamilton, [1927] 1 D. L. R. 943 ; 
(19271 1 W. W. li. 308 ; 36 Man. L. R. 
312.— CAN. 


PART XX. SECT, 4 , SUB-SECT. 2.— 
D. (a). 

6848111. .H-Am by will. 

inherited propeiiy which was declared 
by the will to be unsolsahle. but ho 
was given power to dispose of it - 
Held : A. could not assort the on- 
«iei*ablo onaltty of his property In 
bkiM*y. procHifdiiigM. — C raig v. Ken- 
nedy (1922). 68 D L. R. 78 ; 2 0. B. R. 
628.— CAN. 

0 J. — Clause forfeiting deposit on 
lesssefs bankrupiey,] — He Abraham 
. 59 O. L E. 164; [1926] 3 
R. 971.— CAN. 
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a larger sum shall bo paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpey. laws, & the 
security held by the mtgee. will be, notwith- 
standing such provision, a security for the 
amount actually advanced & no more. — 
Ue Johns, Worrell v. Johns, [1928] 1 Oh. 
737 ; 97 L. J. Oh. 346 ; 139 L. T. 333 ; 72 
Sol. Jo. 480 ; [1028] B. & C. R. 60, 

6885. Add, Annotation : — Consd. Re Wombwell 
(1921 ). 37 T. L. R. 625. 

5867. Add. Annoiafion : — Consd. Bombay Official 
Assignee v. ShrofE (1932), 48 T. h. R. 443. 

5869. Add. AnnoMion: — Consd. Bombay Official 
Assignee v. Shroff (1932), 48 T. L. R. 443. 

5870. Add. Annotation : — Apld. Re Johns, Worrell 
V. Johns, [1928] Ch. 737. 

5872. Add. Annotation: — Consd. Re Griffiths, 
Jones V. Jenkins, [1926) Oh. 1007. 

5884. Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [19261 Oh, 1007, 

5885. Add. Annotation : — Refd. Re Clark, Clark v. 
Clark, [1926] Ch. 833. 

5890. Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Oh. 1007. 

5897. Add. Annotation : — Distd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5898. Add. Annotations : — Consd. Re Forder, Por- 
der V. Forder, [1927] 2 Ch. 291. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304. 

5899. Add. Annotation : — Consd. Be Griffiths, 
•Jones V. Jenkins, [1926] Ch. 1007. 

5902a. “ On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come ” — Order of Probate Court setting apart 
whole income for children of beneficiary.] — 
In 1887, C, settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpey. or until he suffered any 
act or thing or any event happened whei*eby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
tiie dissolution of C.*s marriage, it was 
ordered that the trustees should sot apart 
the whole of the income of the settled funds 
which was then payable to him, & apply it 
for the children of the marriage until majority. 
C. became bkpt. in 1904, & his youngest child 
attained twenty -one in 1910: — Held: the 
above order was an act or event antecedent to 
Jiis bkpey. by which 0.*s interest in the whole 
income was determined for a substantial 
period, & a forfeiture took place at the time 
the order was made, & nothing passed to the 
trustee in bkpey. — Re Ca.rew*s Trusts, 
Gellibrand V. Oarew (1910), 103 L. T. 
658; 55 Sol. Jo. 140. 

5905, Add. Annotation : — Consd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5908, Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5909a. Shall do some act whereby income 
would be assigned — Authority to pay Income 
to trustee of eomposition scheme— No notifica- 


tion of authority to trustee.] — B. was entitled 
to the ineomeof one-third shareof the residuary 
estate of testatrix imK^ss until he should be 
or become bkpt. or should do or suffer some 
act OP thing whereby such share of income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should 6r«t happen, & 
from & after his death or bkpey. or tlie doing 
or suffering such act as aforesaid such share 
& the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditors, & he then 
signed an authority to the trustees of testa- 
trix’s will “ until further notice ” to pay to 
the trustee under the scheme “ the income 
now due or to accrue due ” to B. from her 
estate. It appeared that there had been no 
communication by B. to the trustee of the 
scheme for composition concerning the 
authority given to the trnstt*es of the will 
until after these proceedings had been taken 
in the matter : — Field : in these circum- 
stances tlie authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.’s interest in testatrix’s 
estate & did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the autluirity, the same remained 
simply a bare authority which was revocable. 
— Re Hamilton, FitzGeoroe v. FitzGeorqe 
(1921), 124 L. T. 737, C. A. 

5913. Add. Annotation : — Refd, Re Fordef, Forder 
V. Forder, [1927] 2 Ch. 291. 

5916. Add. Annotation : — Consd. Re Forder, For- 
der V. Forder, [1027] 2 Ch. 291. 

5920. Add. Annotaiioa : — Consd. He Griffitlis, 
Jones i;. Jenkins, [1921)1 CU. 1007. 

5922. Add. Annotation : — Distd. Re Griffiths, 
Jones V. Jenkins, [1926) Oh. 1007. 

5922a. “ By any deed or document anticipate, 
charge, assign, or otherwise dispose of ** — 
Debtor presenting bankruptcy petition.] — 
Held : the forfeiture cbiust* had not taken 
effect. — He Guiffiths. Jones v. Jenfcins, 
[1920] Oh. 1007; 95 L. J. Oh. 429; 136 L. T. 
57 ; 70 Sol. Jo. 735 ; [^m^] B. vk 0. H. 50. 

5924. Add. Annotation : — Expld. Re Forder, For- 
der V. Forder, [1927] 2 Ch. 291. 

5925. Add. Annotation : — Consd. Re Forder, For- 
der V. Forder, [1927] 2 Oh. 291. 

5931. Add. Annotations: — Consd. Re Forder, Forder 
V. Forder, (1927] 3 (’h. 291. Refd. Re Evans, 
I?ublic Trustee v. Evans, [1920] 2 Oh. 304. 

5932. Add. Annotation : — Apld. Rc Evans, Public 
Trustee v. Evans, [1920] 2 Oh. 304, 

5932a. Bankruptcy before death of testator.] 

— Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity ; — Semble : such a direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator’s lifetime . — Re Draper (1888), 57 
L. J. Ch. 942 ; 58 L. T. 942 ; 36 W. R. 783. 

Annotation: — FoUd. Hr. Stranpro, Lamb r. Boss! Lea (101 C) 
60 Sol. Jo. 640, 

5932b. Until he shall forfeit same In case of 
bankruptcy ** — Existing bankruptcy known to 


fart XX, SECT. 4, SUB*SECT. 8.— 

D. (to). 

V 1. Charge as cottoteral BeeitrUy 


for advance on mortgagf.] — Held: on 
the oharge being given by applt, the 
interest appolnl^ to him oecame 
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forfeited. — M cQuadk v. Mopoan 
(1927), 39 C. L. n. 222 ; [19271 Argns 
L. R. 258 ; 1 A. L. T. 61.— AUS. 
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testator.]—^ Bvans, Pitbuo Tbustbs v, 
Evans, No. 5986a, potrL 

5983. Add, Annotation : — Refd. Re Forder, Forder 
V. Forder, fl927] 2 Oh. 291. 

6934. Add, Annotation: — ReM* Re Forder, Forder 
V, Forder, [1927] 2 Oh. 291. 

5936. Add, Annotation : — ^Apld. Re Forder, Forder 
V, Forder, [1927] 2 Ch 291. 

5935a. Bankruptcy at Sc after detemdnation 
of prior life interest — Annulled after Income 
payable.] — B. was bequeathed an interest 
during his life in the income of testator’s 
residuary estate, & by his will testator 
directed that, if any benedciary thereunder 
should become bkpt., such benenciary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life intorest fell into possession, 
& on Apr. 7, 1926, he procured the annul- 
ment of his bkpey. Between Dec. 14, 1925, 
& the date of the annulment the trustees ! 
received income in respect of the residuary | 
estate, but dealt only with such part as did 
not include the Income in respect of B.’s 
interest, no payment being made In respect 
of that by them : — Held : as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpey. of B. before the annul- 
ment of his bkpey., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, & 
the annulment was not in time to prevent the 
operation of the forfeiture clause. — iRc Forder, 
Forder v, Forder, [1927] 2 Oh. 291 ; 96 
L. J. Ch. 314 ; 137 L. T. 538 ; [1927] B, & C. K, 
84, C. A. 

5936. Add. Annoiatiofia : — Apld.ii^ Forder, Forder 
V. Forder, [1927J 2 Ch. 291. Refd. Re Evans, 
Public Trustee v, Evans, [1920] 2 Ch. 304. 

5936a. ** Unless be attempts to become bankrupt *’ — 
Whether applicable to bankruptcy in invitum 
or generaliy.] — Testator, by his will dated 
Dec. 21, 1911, devised & bequeathed his real 
Sc personal estate to his trustees upon trust 
to sell Sc convert with power to postpone. Sc 
proceeded : ** Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
£156 to be paid monthly, unless he attempts 
to assi^ it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish Sc 
intention being that the money is to Im for 
his personal u^ to keep him from want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise them to 
increase the annuity to £260 per annum, 
payable as & on the condition stated.” 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood. Sc that 


after her death or remarriage it should be 
applied for the maintenance of bis daughter 
until she attained the age of twonty-Ove 
years, Sc that upon her attaining that age 
the whole of the residue of hfi property 
should be given to her. By a codicil to bis 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of his life or ” until he shall do some act to 
effectuate a sale or mtge. thereof or which 
shall forfeit the same in the case of bkpey.,” 
in either of which events the farms were to 
fall back into Sc form part of his residuary 
estate. Testator died on Sept. 13, 191^ 
leaving his widow, his daughter, Sc his son H* 
survivnng. On Nov. 3, 1911, a receiving 
order had been made against H. on a creditor’s 
petition, the act of bkpey. being the failure 
to comply with a bkpey. notice, Sc on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
hia will & codicil with Imowledge of these 
facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in full. Sc the bkpey. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 
will had become forfeited by his bkpey., Sc 
whether the fiv>eholds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate : — HeM : (1 ) the words 
” unless he attempts to become bkpt.” in 
the will must be read in their strict gram- 
matical sense A; as so read did not apply to 
a bkpey. in irwUum or bkpey. generally. Sc 
therefore no forfeiture of the annuity had 
occurred on which the discreiionan?' trust 
arose, Sc consequently the annuity was 
payable to the trustee in H.’s bkpey. ; (2) 
the words of devise in the codicil though 
phrased in words of futurity applied under 
the doctrine of Trappea v. Meredith 9 No. 5932, 
an/e, to the past bkpey. of H., & thei'e was 
no pnnciple upon wliich the ct. would be 
justified in holaing that the doctrine was not 
applicable to leg^ estat^es, Sc consequently 
the devised freeholds had ever since the 
death of testator formed part of his residuary 
estate. — Re Evans, Public 'I'rusteb v. 
Evans, [1920] 2 Ch. 304 ; 89 L. J. Ch. 525 ; 
123 U T. 735 ; 30 T. L. R. 674, C. A. 

5953. Add, Annotation Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1026] Ch. 494. 

5953. Add. Annotations: — Consd. Anglo-Baltic Sc 
Mediterranean Bank v. Barber, [1924] 2 
K, B. 410; Re Harrington Motor Co., Ex p, 
Chaplin, [1928] Ch. 106. Distd. Hood’s 
Trustees v. Southern Union General Insce. Co. 
of Australasia, [1928] Ch. 793. Refd. Re 
Harrington Motor Oo. (1027), 44 T. L. H. 
58. 

5958a. .] — H., who had taken out a policy of 

insurance in deft. co. against thM party 
risks, was involved in an accident whereby 
C. was seriously injured by H.’s motor car. 
0. commenced proceeding against H. for 
damages, but before obtaining judgment H. 


PART XX. SECT. 4. SUB-SECT. 2.—] 

6967 Hi, .1— Pltf. In Feb. 193 

reooTereil Judgment against deft, j 
reepect of lujurloin sustained on JuJv 1 
1928, In a oolUslon with a motor Ion 
driven by deft. 'a servant. On Jan. 8 


1929, deft, assigned all Ms real 9c 
pemonal eatate^’ to trustees lot tbe 
benefit of his creditors, such aasigii- 
ment being executed as creditor by the 
Insurance 00 . with which he held a 
policy indemnifHng lUm against third 
party risks : deft.*8 right to 
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indemnity by tbe Insurance co. having 
arisen prior to the assignmeiit, pasted 
as a ohose in action to the trustee uuder 
the deed. 9c pItt. had no legal or equit- 


able right to the Insurance mou^s. 
Smith v. Horloil 11930] N. Z. L, 
6S7.-4I.«. 


R. 



was ad3udlcal}ftd bkpfc. the official receiver 
was appointed the trustee in the bkpcy. 
The trustee informed the co., in reply to a 
question put by them, that he did not 
propose to take any part in C.’s action 
against H. H. subsequently purported for 
an agreed sum to release the co. from their 
liability under the policy to indemnify him 
in resp^ of any judgment obtained against 
him by O. Shortly afterwards C. obtained 
Judgment against H. for damages for the 
injuries sustained by him. Subsequently 
H. committed a second act of bkpcy. was 
adjudicated bkpt. for the second time, & 
a trustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration {inter alia) that deft. co. were 
liable to indemnify H, or pltfs. against 
the damages awarded to C. & that the agree- 
ment by which H. purported to release the 
CO. was null void : — Held : (1) the benefit 
of the indemnity vested in the trustee under 
the first bkpcy., notwithstanding that C.’s 
claim, being one in respect of a tort for which 
judgment was not obtained till after the 
commencement of the first bkpcy., was not 
provable in such bkpcy. ; (2) the benefit 

of the indemnity having vested in the 
trustee in the first bkpcy., his right thereto 
could not be afiected by any subsequent 
agreement between deft. co. & H. ; (3) the 
trustee in the first bkpcy. was not estopped 
by his refusal to take part in O.’s action 
against H. from asserting lus claim against 
deft. CO, — Hood’s Trustees v. Southern 
Union General Insurance Co. op Aus- 
TllAlj^STA. [1928] Oh. 793 ; 97 L. J. Ch. 467 ; 
139 L. T. 530 ; [1928] B. & C. R. 95, C. A. 

.]— nowj, Third Party (Rights Against 

Insurers) Act, 1930 (c. 25), 

5958b. Arbitration clause in policy.] — h^sH- 
WATER t;. Western Austrai^ian Insurance 
Co., Ltd. (1932), 76 Sol. Jo. 888, 0. A. 
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5960. Add. Annotaiion : — Retd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J, 
K. B. 466. 

6012a. Husband surviving wife.) — In 

the year 1876 a husband during the lifetime 
of his wife took out a policy on his life with 
an assurance co., whereby, after a recital 
that the assured “ for the benefit of his wife ” 
in pursuance of Married Women’s Property 
Act, 1870 (c. 93), had proposed to the co. 
to effect an assurance on his own life for £500, 
in consideration of the payment of the 
premiums during the life of the assured, the 
co. covenanted that the property of the co. 
should be liable to pay to the exors., adminis- 
trators & assigns of the assured the sum of 
£500. In 1918 the wife died, & in 1929 the 
husband died without having married again. 
In 1891 the husband was adjudicated bkpt. 
& obtained his discharge as from Apr. 14, 
1899 : — Held : upon the true construction 
of the policy & Married Women’s Property 
Act, 1870 (c. 03), s. 10, the interest in the 
policy moneys vested in the husband & upon 
his adjudication in the trustee in his bank- 
ruptcy subject to the trust in favour of his 
wife which enurt^d for her benefit only if she 
survived her husband ; with the result that 
as she died before her husband before the 
fund fell into possession, the policy moneys 
belonged & were payable to the trustee in 
bkpcy. 

Semble: Married Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow. — Re Collier, [1930] 2 Ch. 37 ; 
143 L. T. 329 ; sub ncnn. Re Collier, Ex p. 
Collier’s Executors, 99 L. J. Oh, 241 ; 
[1929] B. &C. R. 173. 

AnnoUttim : — Consd. Ooufllns v. Sun Life Ansurance Society 
(1932). 18 T, L. H. 6U. 

6052. Add. Annotation : — Refd. Re Pennington & 
Owen. [1925] Ch. 825. 


6961 11. Premium paid by bank^ 

ruM 1 — Whore payiueiita duo to a co. 
iH'^uiiig a policy were not by the 
pfdicy itaoit expressed Ui be payablo 
(iuringr the lifetime of the asHured or 
for seven yeara at least ; — Ueld : the 
policy was not within U»© protection 
afTorded by Life Insuranox) Act, 1908, 
H. 65, Sc the policy-inoneyp posHod to 
the othctal aaaiffnoe of the deceased 
policy-holder. — London & Lancasiiirk 
iNStTRANCE CO., LTD. f\ FiSHER, 110241 
N. Z. L. R. 1286.— N.Z. 

5961 111. F*ropfriv transferred 

before aemgnmeni in bankruptcy.] — A 
trustee in bkpcy. is not ontJtU'd to 
recover Insurance on a building burned 
after the assign mont in bkpcy., but 
which stood on land trausferrtxi prior 
to the awdgnniont. — Canadian Credit 
Men’s Trust Assocn.. Ltd. v. Winni- 
peg Fire Underwiiitbrs’ Agency 
(Alta.), 119261 3 D, L. 11. 628 : [19261 
2 W. W. R. 641.— CAN. 

6967 11. — In action of tori .] — 
Damages for personal injuries do not 
vest m the trustee in bkpcy. — He 
HolustER (Out.), (19261 3 D. L. R. 
707 ; 7 a B. 11. 629.~~CAN. 

h 1. Sums due by ivay of differences — 
TrartmcHona closed by special resolwinn 
of Stock A>eAa«<ac.l--^um8 which have 
become due. In the ordinary course 
of business from one certified broker 
to another, by way of differences in 
respect of Stock lixohange transitions 
entered into between the partly, as 
members of the Bombay Native Share 
& Stook Brokers* Association, fown 
of the est^ of the creditor broker, 


which passes to bis assignee in the case 
of his insolvency, under Presidency 
Towns Insolvency Act (III. of 1909), 
ss. 17 & .52. — Kaikushroo Talyark- 
HAN V. Bai Gulab (1928), I. L. R. 53 
Bom. 608.— IND. 

h il. Sums due from bankrupt com’ 
mission agent — HioM to recover from 
principals — Subject to rights Of third 
party.] — Where oommisslon agents had 
incurred Habllitv <>n behalf of their 
principals, who bad agreed to Indemnify 
them. & the agents having subsequently 
gone into liquidation, official liquidator 
sued the principals for the amount of 
liability Held : he could recover the 
said amount even though the agents, 
having gone into liquidation, had not 
actually paid their vendor. — Osman 
Jamal & Sons v. Gopal Pitrstiattam 
(1928), I. L. K. 66 CJalo. 262.— IND. 

•q. Rights under contract — Con- 
ceUation before receiving order.] — Held : 
the trustee in bkpcy. had no rights 
under the contract in the name of 
bkpt., it having been rightly can- 
oelled. — Re Dollar Taxi Co., Sx p. 
Trustee. [19241 3 D. L. IL 97 ; 4 
a B. R. 667.— CAN. 

tt. Pr>*ceeds of company's assets — 
Sold by directors — To discharge msonal 
gfunranJtces oS directors,] — Held: the 
transaction wa« not fraudulent. — JRe 
United Extubitors* 119261 3 D. L. R. 
446 : 6 0. B. R. 779.— CAN. 

PART XX, SECT. 4. SllB-SECT. 8.— B* 

iv. Proceeds of sate — Bm of sale 
by husband to •wifC’^^To secure 
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loan by wife.] — Held: the proceeds 
derived from reallocation of the 8<*cuiity 
effected after an act of bkpey., but 
before actual adjudication, were money 
lent to the husband by the wife for the 
purpose of Ms trade or business at the 
date of bkpcy., &, as such, assets In 
the husband’s estate. — He Haw, [1926J 
N. Z. L. R. .558.— N.2. 

8W. Chattels in ostensible possession of 
husband— -Onus of proof.] — Held: the 
onus was on the wife to prove that they 
were her property. — Re McElland’s 
K i<TATB, [1923] 4 D. L. R. 395 ; 3 
C. B. R, 849.— CAN. 

PART XX. SECT. 4, SUB-SECT, 6.— A. 

1 1. Property part of estate 

of lunatic under care of court. } — Lands 
being real estate, situate in the Irish 
Fr^ State, devolved upon a person 
as belr-at-law who had been an 
undischarged bkpt. in England Ednce 
the year 1924. The person who died 
possessed of the property had been a 
lunatic under the care of the ct. in the 
Irish BYee State. In the winding up 
of the lunatic’s estate by the Chief 
Justice in Lunacy the rents of the real 
estate of the lunatic which bad accrued 
after her death were claimed respec- 
tively by the Official Keeclver in 
England & the Official Assignee in the 
Irl^ Free State for the benefit of the 
creditors In the respective bk poles. : — 
Held : the only effective venting order 
before the ot. was that made in the 
Irish bkpcy. matter, the land to 
question nad not become vested in the 
Omcial Roooiver to England merely 
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6074. Add, Annotation : — Distd. Be Wilson, Ex p. 
S;iiarnan, The Trustee v, Keith, Prowse 
(11125), 133 L. T. 814. 

6098a. In Irish Free State — In possession ol 

Irish creditors — Claim to lien.] — Wliere credi- 
tors resident & domiciled in the Irish Free 
State were in possession of chattels belonging 
to an English bkpt, on which the creditors 
claimed a lien, which the trustee admitted, 
for moneys owing to them by the bkpt., the 
Div. Ct. were of opinion that, as between the 
creditors & the trustee, the creditors were 
entitled to realise tlieir security by the sale 
of the chattels. But, save as aforesaid, the 
ct. refused to make any special order declaring 
a lien on or directing the sale of the chattels, 
or any order which the High Ct. of the Irish 
Free Htate could be asked to enforce by an 
order in aid. — He Sykes, Clogutian Stud 
Fakm Co. 1'. Tjiustee (1032), 101 L. J. Ch. 298. 

6111. Add, An7iofaiio7i : — Consd. Bergerem r. 
Marsh (1921), 91 L. .1. K. B. 80. 

6113. Add. Annotation : — Apld. Bergerem v. Marsh 
(1921), 91 L. J. K. B. 80. 

6115a. Bankruptcy abroad.] — Testator by 

his will decliired himself to be residing in 
London, & domiciled in England. He subse- 
quently resided in Algiers & carried on busi- 
ness as a coal mercliant there until his death. 
On a petition presented by him in bis lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after his death, A: a “ syndic ** 
was appointed tljere to whom creditors* claims 
might be sent. The eti ect of the order on the 
evidence was to vest in the French ** syndic ’* 
the whole of bkjd.’s estate*, including assets 
accruing alter the commencement of the 
bkpey. In a subsequent creditor’s adminis- 
tration action in England, K., an English 
creditor, was appointed administrator after 
a grant of administration with the will 
annexed, proceeded to advertise for creditors. 
The French “ syndic ” now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
successful the costs of administration here, 
would have to be deducted : — Held : a bkpey. 
order having been made by a French ct. of 
competent juri.sdiction the “ syndic '* was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costs, charges & expenses 
of the administration proceedings here.— 
He Budke, Kino v, Tkury (1919), 64 L. Jo. 
430 ; 148 L. T. do. 175. 

Annotation : — Bcfd. Bergeroin t?. Marsh (1921), 91 L. J. 

K. B. 80. 


6115b. -•] — 1913 deft., a domiciled 

Englishman, entered into an Isotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft, 
became tenant of a house in Ghent for a 
period of eight months from Apr, 1913, & 
employed clerks & other persons. Tbo 
paxtnership incurred beav^ liaoDitics, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 0, 1918, the partnership & its 
members were doclarad to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree & appeared by solr. to 
show cause why it should be dissolved. It 
was, however, ailirmed by the Ct. of Appeal. 
Pltf tru8t€‘e in the bkpey., brought an action 
in England alleging that deft, was possessed 
of assets within the jurisdiction of the English 
cts. claiming a declaration that all deft.’s 
assets had become vested in pltf. as trustee : 
— Betd: (1) the decree of the Belgian ct. 
was valid inasmuch as deft, had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft, had been afforded an opportunity of 
being heard ; (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., w'herever situate, 
& to the appointment of a receiver. — 
Beroebem V. Marsh (1921), 91 L. J. K. B. 
80 ; 125 L. T. 630 ; [1921] B. & 0, R. 195. 

6116. For catchword ** Real property in England ** 
read Immovables in England.’’ 

6116a. Bankruptcy abroad.] — Although an 

assignment of a bkpt.’s property to the 
representative of his creditors under the 
bkpey. law of a foreign country (other than 
Scotland, Ireland, or British India) is not 
& does not operate as an assignment of any 
immovables of the bkpt. situate in England, 
nevertheless an English ct. has jurisdiction 
in such case to appoint a receiver to the 
bkpt.’s English property for the benefit of 
his creditors. — lie Koopebman, [1928] B. & 
C. R. 49 ; 72 Sol. Jo. 400. 

Annotatim : — FoUd. He OBborn, Ex p. Trueteo (1932), 74 
L. Jo. 134. 

6116b. Bankruptcy In Isle of Man .] — Re 

Osborn, Ex p. Trustee (1032), 74 L. Jo. 134. 

6121. Add, Annotaliona: — Held. He Wait, [1027] 

1 Oh. 606; Ditcham v. Miller (1931), 100 

L. J. P. C. 177. 


by the operatiou of the Eugllfth vest lug 
declaration, but it was competent for 
the Irish ct„ exercising bkpey. Juris- 
diction, if requested to do so, to make 
that vesting declaration etTective.— 
He OoRBAU-ls. (19291 L li. 2G0.- IR. 

6103 V. ,J — Land In Canada 

owned by a bkpt. at the time be la 
adjudicat-ed a bkpt. under the English 
Bkpey. Act, 1914, c. r>9. vests in ida 
trustee under the English bkpey. 
proceedingH . — lie Graham (No, 2), 
(1929) 3 O, h. It. 3.>3 ; I W. W. U. 
309 ; 23 8. L. R. 297 ; 10 C. B. It. 
340.— CAN. 

PART XX. SECT. 4. SUB-SECT. 6.— 
B. (b). 

r i. .1 — Although a foreign 

Bkpey. Act cannot, of ita own force, 
operate beyond the country which 
enacted It, yet private luternationwl 
law Sc the comity of uatlous operating 


on the general principles relating to 
movable proi»erty will recognise Its 
extra-territoriiiJ efftjct, so far at least 
08 it deals with personal property, 
especially where, as in the case of the 
U.S. Bkpey. Act, the Act does not 
expressly oonftno itself to property 
within the United States, but extends 
to “ all property ” of bkpt. ; & the 
fact that the U.S. Bkpey. Act Is given 
elTcx;! in CTauada only by comity of 
nations is not a ground for holding 
that it should be given no greater 
effect in Oinada than would be given 
to the Canadian Bkpoy. Act In the 
United States.— Williams e. Kiob 
3 D. h, R. 226 ; [19261 
92.— CAN. 
ta. Insolvency in ISaruih Africa — 
Property in JrfJand ,] — By on order of 
the Supreme Ct. of the Union of South 
Africa the estate of an insolvent was 
sequestrated for the benefit of hla 
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creditors; subsequently a trustee of 
the estate was elected, & was declared 
entitled to admlnlHler the estate in 
accordance with insolvency Act, 1916. 
The Insolvent was entitled to certain 
freehold Sc leasehold proper^ in 
Ireland. Under the law of the Union 
of South .Africa the trustee was 
entitled to the immovable property 
of the insolvent situate in Ireland, so 
far as such right did not conflict with 
the law in Ireland The Supreme Ot, 
of South Africa having requoHied the 
Irish ot to act in its aid, the trustee 
applied for an order vesting the pro- 

r ,y In him : — Held : be was entitled 
snob order. — lie Bolton, 11920) 
2 1. H. 324.— IR. 

PART XX. SECT. 4. SUB-SECT. 7. 
6182 t Payments to acente under 
buiiding confrori.]— B., who had engaged 
in a partnership with deft. E. in a con- 


(Man.), 

2 W. W. K. 



61 23* Add, Annotation : — Refd. Earle v, Hems- 
worth R. D. 0. (1928), 140 L. T. 69. 

6124. Add, Annotation : — ^Refd. Earle v. Hems- 
worth R, D. C. (1928), 140 L. T. 69. 

6126. Add, Annotations : — Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v, Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. 

6128. Add, Annoiaiiona: — Apld. Cotton v, Heyl, 
[1930] 1 Ch. 510. Consd. Re Wait, [1927] 
1 Ch. 606 ; Blakey v, Pendlebury’s Trustees 
(1931), 47 T. L. R. 603. Refd. lie Williams 
Richards v, Williams, [1930] 2 Ch. 378. 

6129. Add, Annoiaiiona : — Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. 

6129a. .] — Re CorxiNS, No. 6659a, poat 

6135. Add, Annotation : — Apld. Re Caines Mort- 
gage Tnists, [1918-19] B. & 0. R. 297. 

6150a. Transfer of shares bought for client.] 

^ — A. instructed his broker to purcluise on liis 
behalf two hundred shares in a co. The 
broker instructed a firm of brokers to effect 
the purchase. The firm duly purchased the 
shares & sent a transfer of the sliaros to the 
broker, prepared in the name of A. The 


Vol. V. — ^Baaktovtoy. Oases 618^6272. 

broker had in the meantime filed his petition 
in bkpey. h the transfer passed to the official 
receiver from him to the trustee in bkpey. 
of the broker. It was claimed by the firm & 
also by A. : — Held : it was “ property held 
by bkpt. on trust ’* within the exception 
contained in 1914 Act, s. 38, & it mu^ be 
handed over to A. — Bauber Sc Sons v, 
Riglby (1922), 38 T. L. R. 650 ; 66 Sol. Jo. 
677. 

6208a. .] — In the circumstances (see No- 

6208) : — Held : C. had a lien on the goods 
for his debt. — Burn v, Carvalho (1834), 
7 Sim. 109 ; 68 E. R. 777 ; aubseffueni pro- 
ceedinga (1839), 4 My. & Cr. 690, L. C, 

Annotations: — C^nsd. FMth r. Forbeg (1862), 31 L. J. Ch# 
793. Refd. Hutcliinson v, Hoywortli (1838), 0 Ad- & Kl. 
375. 

6270. Add, Annotation : — Refd. Banque Beige v, 
Hambrouck, [1921] 1 K. B. 321. 

6272. Add, Annoiaiiotia : — As fo (1) Refd. Banque 
Beige V, Hambrouck, [1921] 1 K. B 321. 
Aaio (2) Refd. Banque Beige v, Hambrouck, 
[1921] 1 K. B. 321; Re Wait, [1927] 1 Ch. 
606. 


tract for the coustnictlon of certain 
works, on June 8. 1927, assiijned to 
pltf. “ all my profits up to the sum of 
£500 plus 10 per cent. intereHt ” thut 
wore to accrue to him from tho said 
partnership for the said contract. He 
was adjudicated bkpt. on an act of 
bkpey. committed on June 17 of the 
same year, of which, however, pltf. 
had no notice. In an action by pltf. 
against the ofllclal assignee & deft. 

K, to recover the amount of the assign) ■ 
iiient : — Held : It having i»con estab- 
lished that on June 17, 1927, the date 
to which tho bkpey. related back, no 
profit had been earned by B. to which 
the asslffiiment could attach. & as the 
assigmnont could not give a good title 
as against the official assignee to profits 
accruing after tho corameneement of 
the bkpey. pltf. could not sucoeecl 
against tho official asslgnoo, nor could 
bo recover against K., who was bound 
by law to pay the official assigneo 
bkpt, *8 share of the profits of tho con- 
tract. — H ewitt v. Official Ashionee 
OF Barnes & Keeble, [1930] N. Z. 

L. R. 416.—N.Z. 

6124 I. Retention money .] — 

UcUi : moneys already earned by iho 
assignor, although not already duo & 
payable to him, could bo assigned by 
him, their assignment was not 
invalidated by bkpey. intervening 
before such moneys became due & 
payable, & this principle was applic- 
able to letontlon money kept back In 
respect of progress payments under a 
building contract. — O ffioi ai. Assionee 
«. Shari'E, [1921] N. Z. L. 11. 460.— 
N.Z. 


6128 i. RooAr debts — Assignment to 
incorporaied hank.\—BeM : the assign- 
ment of all book debts then due or 
accmlng duo or thcicofter to become 
duo was a general assignment of book 
debts within Bkpey. Act, s. 30, but was 
valid. — Sapera Tobacco Co. v. Royal 
Bank of Canada (1922), C3 D. h. R. 
58 : 2 C. B. R. 309 ; 52 O. L. R. 131.— 
CAN. 

6128 li. Assignment not regis- 

tered^No provincial IcgisUition pro- 
viding for registration.] — ileld : assign- 
ment void as against trustee in l)kpcy. 
— Royal Bank of Canada v. Eabti^rn 
Trust Oo., (19231 1 D. L. R. 498; 
(19231 S. 0. n. 177.— CAN. 

6128111. Future book debts.] — Re 
Gordon Stork, Ltd., Ex p. Standard 
Bank, [10231 4 D. L. R. 279 ; 3 
O. B. R. 816.— CAN. 

6128 Iv. .1 — To be valid against 


a tniritco in bkpey, any assignment of 
futimi book debts miut be rigidly 
according to Hkpey. Act. s. 30. — Re 
Walton, 119241 4 D. L. R. 70G ; 5 

C. B. R. 112.— CAN. 

PART XX. SECT. 6, SUB-SECT. 1. 

6133 iv. .1 — Re Standard Im- 
ports, Ltd.. Exp. Canadian Express 
Co. (1922), 08 1). L. R. 396 ; 2 C. B. R. 
200.— CAN. 

6133 V. .1 — Re Wilson (Ont.), 

fl920JlD.L.R.584 ; 7C.B.R. 437.— 
CAN. 

PART XX. SECT. 5, SUB-SECT. 2.— A. 

6139 iv. — As against an 

asKigiico in bkpey. one who has as 
principal consigned goods to bkpt. 
under an agency contract by wbich 
the j»poperty did not pass to bkpt. 
may ivcover the goods or the proceeds 
thereof, provided & so far as they can 
be identified. — Re Cocks Estate & 
Consort 'I'radino Co. (1922), 05 

D. L. R. 778 ; [19211 3 W. W. R. 434. 
— CAN, 

6139 V. Monej/ entrusted to .] — 

Held : T ho payer could only rank as a 
preferred cu^ditor if tho trust money 
could be traced to a particular fund. — 
Re Dominion Ticket, etc. Corpn., 
Ex p. Aker, [19241 li D. L. R. 807.— 
CAN. 

6150 i. Broker — Securities sold for 
client. — Proceeds paid into brokePs 
general nccirunt.] — Held : os the money 
could not bo distinguished in any way 
from other moneys in the generfil 
account of tho brokers tho client could 
not claim it & could only sue for breach 
of contract. — Dalpiib v. Fairbanks, 
OossELiN & Co. (1922), 60 D, L. R, 
335 ; 2 C. B. R. 524.— CAN. 

sb. Sole bc7icficiarv — Widow's claim 
to share of estate.] — Where a widow 
claims under Widows Relief Act, 
R. S. A., 1922 (o. 146), s. 10, to tho 
unadininLstered portion of her hus- 
band’s estate, such portion does not 
vest in tho trustee in bkpey. of the solo 
beneficiary under the husband’s will. — 
Re McIntyre, [1925] 4 D. L. R. 127 ; 
[1925] 3 W. W. R. 172.— CAN. 

part XX. SECT. 6. SUB-SECT. 2.— B. 

BO. Speoi/ic purpose — Stock cexHfijcate 
deposited udih agent — For sale,] — Bkpt. 
sohi a portion of the shares & had the 
remainder fraudulently transferred into 
his own name . — Held : the trustee 
must return the shares. — Denman v. 
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Tousaw, Hart 8: Anderson & Bell 
Tfleptione Co. (1922), 60 D. L. R. 
572.— CAN. 

sd. .1 — Held : It was 

necessary for potitlonor accurately to 
identify the certificate which ho claimed 
from tho Insolvent. — M oKay v. Tur- 
QEON (1922), 67 D. L. R. 607.— CAN. 


PART XX. SECT. 6. SUB-SECT. 4.— A. 

6261 i. Oenetal rule — Fund undis- 
tinguish able.] — In order to give rise 
to a right to foUow moneys os trust 
mono.? 8 mixed with the trustee’s 
personal moneys there must have 
existed a trust fund capable of being 
identified & followed. — Re Christie 
Grant, Ltd., Exp. Canadian Express 
C o., [1923] 1 D. L. R. 605 ; 32 Man. 
L. R. 375 ; [1922] 3 W. W. R. 1161.— 
CAN. 

6261 il. 8.P. Ooilvik Flour Mills 
T o., Lti». «. Canadian Credit Me.v’h 
Trust Assocn., Ltd., [1925) 4 D. L. R. 
969 ; [1925] 3 W. W. R. 580.— CAN. 

6267 i. Agent to sell goods — Right to 
proceeds of sofr.] — kloney received by 
a eom mission agent from sales of his 
customers’ property is, after d<*durtion 
therefrom of the agent’s oommlsKiou 
ISC oxpenpcs, money held by him In a 
fiduciary capacity. & if it Is mixed 
bv the acrent with his own money in 
hi.<3 general banking account & ho 
become bkpt., the money can bo 
followed by the cestuis gue trust if it 
is still traeeable; otherwise they have 
no recourse other than proving their 
claims in the bkpey. — Salter & 
Arnold, Ltd. u. Dominion Bank, 
11923J 3 W. W. R. 257.— CAN. 


PART XX. SECT 6. 


6283 i. ** Working tools ” — Law 
agesiVs library.] — Held: law reports, 
statutes, & legal text-books, forming 
the professional library of a practising 
law-agent, were not necessary work- 
ing tools.” — Penell V. Elgin, [1926] 
9. C. 9.— SCOT. 


Jj j, — Re Trenwith, 

(19221 3 W. W. R. 1205.— CAN. 

b 11. Effext of mortgage. 1 — Where 

the owner of an urban homestead 
mortgages it, the exemption rights of tho 
owner are confined to the equity of 
redemption . — He Bell, (1922] 1 

W. W. R. 1016 ; 67 D. L. R. 66 ; 32 
Man, L, R. 9 at p. 13.— CAN. 

b 111. *• Building occupied ” — 

By debtor .] — Debtor was the regie- 
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a295a. Ufa interest falling into possession — ^During 
third bankruptcy — ^Right of trustee under 
previous bankruptcies.] — Re Sujbbr’b Sst- 
TLEMENT, PtJBLIO TBUSTBB V* SlLBElB» [1920] 
W. N. 77, 

0296. Add, Annotation : — Apid. Be Gaoprett, [1930] 
2 Ch. 137. 

6296a. Police pension.] — The provision in 
Police Pensions Act, 1921 (c. 81), s. 14 (1), 
that on the pensioner’s bkpcy. his pension 
“ shall not pass to any ^stee or other 
person ” acting on the creditors* behalf 
merely excludes' the pension from being 
property that vests in the trustee imder 
1914 Act, s. 18 (1). It does not prevent the 

« ct. from making an order under 1914 Act, 
s. 61 (2), for payment of all or part of the 
ension to the trustee for the creditors* 
eneflt. This sect, applies to property 
whether or not vested in the trustee, & the 
order does not effect any vesting . — Be 
Garrett, [1980] 2 Ch. 137 ; 46 T. L. R. 464 ; 
sub nom. Re Garrett, OmciAL Receiver & 
Trustee v. The Bankrupt, 99 L. J. Ch. 
341 ; 143 L. T. 402 ; [1929] B. & O. R. 177. 

6298. Citations : — For “ Chippendai.b v. Tomlin- 
son (1752), 1 Cooke’s Bankrupt Laws, 7th od., 
p. 408 ” read “ Chippendail v. Tomlinson 
(1786), 4 Doug. K. B. 318; 1 Cooke’s 

Bankrupt Laws, 8th ed., p. 428 ; 99 E. R. 
900.” 

Add. Annotations : — Distd. Beckham v. Drake 
(1849), 2 H. L. Cas. 579. Consd. Re Roberts, 
[1900] 1 Q. B. 122. Refd. Re Elswood (1856), 
26 L, T. O. 8. 96 ; Wadling v. Oliphant 
(1875), 1 Q. B D. 146. 

6315. Add* Annotation : — ApId. Re Walter, Slo- 
cock V. Official Receiver, [1929] 1 Ch. 647. 

6316a. Application of 1914 Act, s. 38.] — 

Re Walter, Slocock v. Official Receiver, 
No. 4555a, ante. 

6318a. Refusal of application for payment by 
trustee --Whether creditor may appeal.] — 

(1) In a bkpcy. where an application has 
been made by the trustee under 1914 Act, 
s. 51 (2), for the payment to the tmstee out 


of the personal earnings of the bkpt. of such 
weekly sums as the cL might direct, the 
application has been refused, a creator is 
not entitled to appeal under 1914 Act, 
s. 108 (2), from the rdusal as being a ** person 
aggrieved.” 

(2) Under 1914 Act, s. 106, the ct. haying 
jmisdiction in bkpcy, has the widest Possible 
powers. If, therefore, creditors, in pur- 
suance of a resolution passed at a creditors* 
meeting, request the trustee or official receiver 
by virtue of 1914 Act, a. 79 (2), to summon 
meetings, & the trustee or official receiver 
refuse to comply with their request, the ct. 
has ample jurisdiction to decline to order the 
trustee to carry out the creditors* request to 
convene the meeting if it considers that the 
holding thereof would serve uo useful purpose 
& would only result in a useless waste of the 
assets in the bkpcy. The fimction of the 
ct. in such a case is not merely ministerial. — 
Re Burn (J.), Ea: p, Dawson (B. N. de V.), 
McClellan (H. T.) & Trustee, [1932] 1 Ch. 
247 ; 146 L. T. 380 ; [1931] B. & 0. R. 103 ; 
sub nom. Re Burn, Dawson v. Bankrupt, 
101 L. J. Ch. 110. 

6324. Add. AnnoMion : — ^Refd. Dyster v. Randall, 
[1926] Ch. 932. 

6831. Add. Citation : — ettb nom. Be Clayton & 
Beaumonts* Contract, 2 Mans. 346. 

6834. CUations For ” [1918] 2 Ch. 889 ” read 
” [1918] 2 Ch. 339.” 

6347. Add. Annotation : — Retd. OhUlingworth v. 
Escho, [1923] 1 Oh. 676. 

6348. Add. Annotation : — Refd. Dyster v. Randall, 
[1926] Oh. 932. 

6362. Add. Annotation : — Consd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 635. 

6353a. LiabUity of after-aoqulred property for 
necessaries.] — Re Walter, Slocock v. Offi- 
cial Receiver, No. 4555a, ante. 

6366. Add. Annotations : — Distd. Be Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814. Refd. Be Cohen, Ex p. 
Officii Receiver, [1919] 2 K. B. 271 ; Re 
WigzeU, Ex p. Hart, [1921] 2 K. B. 835. 


tered owner of a lot on which wm a 
two -storey building:, in tho upper 
stoj'ey of which he & his wife had 
dwelt continuously since bis purchase 
of the lot. The lower storey was used 
mainly as a store, in which debtor's 
wife carried on a businose, but in the 
rear part was stored some coal, wood 
tsc household furniture. The store & 
dwelling had an outside entrance as 
well as an Inside one. A lean-to had 
been erected by debtor, which had an 


outside entrance only ; — Held : the 
property was within Exemptions Act, 
s. 2, cl. 10, & was under Bkpcy. Act, 
8. 10, excepted from an assignment 
under that Act . — Re 8keki.e, [1923] 
1 D. L. U. MU ; [1923J 1 W. W. K. 
117 ; 8 a B. H. 58».-- CAN. 

h iv, By partner — Part‘ 

nersfiip property .] — Under Bkpcy. Act 
a lot 8c building belonging to a partner- 
ship passes to the authorised assignee 
under an assignment by the partner- 
ship, although part of the building is 
occupied aft a home by one of the 
partners. — He. Dobhovitoh, Dobbo- 
viTTH V. Cakadian CuKinT Mrn'b 
Tkcst AftsocN., Ltd., I192.'il 1 D. L. R. 
2X : [19241 3 W. R. 681.— OAH. 


h V. Exempt from srievre under 

execution.] — Held: not property dlvl- 
silde amongst bkpt.’6 creators.-.- 
Tbabbbs Trust Co, v. Cohbn (Man.). 
3 W. W. R. 47S.--OAN. 


PART XX. SECT. 7, SUB-SECT. 1.— 
A, (a). 

6286 ill. .1 — The after-acquired 

property of a debtor is available among 
oredutors under a receiving order but 
not under an authorised aseignmeut. — 
He Lcpson, (19231 3 D. L. B. 1171 ; 
52 O. L. R. 852 ; 2 O. B. R. 488.-~CAN. 

6291 Iv a. Under intestacy.] 

— Held : to vest to the trustee. — lie 
LussiBU, [19271 4 D. L. R. 637 ; 61 
0. L. R. 177.--CAN. 

6293 V, .] — ^An Insolvent 

has power to dispose of any property 
he may acquire after being declared 
insolvent. & all persons d^tog with 
him bond fide lor a oonslderation 
win be discharged from making a 
further pasrment to the official as- 
8^60. promded the transaotlous took 
phme before the official ass^nee inter- 
vened & claimed the property on 
behalf of insolvent's estate.— O hhotb 
Lal V. Kkdab Nath (1924), 1. L. E. 
46 All. 565.— IND. 


PART XX. SECT 7. SUB-SECT. 1.— 
A. (b). 

6296 tU. — ,J— The evidence of a 
bkpt. wbe that be was employed to 
selltog goods for a eo., that be was. 
when examined to Oot. 1927. special 
reproeentative of the oo. on tbe baals 
that be to feoeive a salary A a 


guarantee of a certain amount together 
with a bonus on anything over that 
amount : but this arrangement was to 
oease on Nov. 1, 1927, & he expected 
to make arrangements to sell on a 
commission basis : — Held : applying 
the English law without deciding 
whether, under Canadian Bkpcy. Act, 
subsequent salary, income or oom- 
pensatiou is ever assets for the trustee, 
the bkpt.'e futtire earnings, not being 
a fixed salary, oould not be applied 
for the benefit of his creditors . — He 
Rung, [1929] 1 D. L. R. 300 ; 62 
O. li. Ir. S6T : 10 C. B. R. 1.— CAN. 

sl. Agreement between trustee, bank- 
rupt rf* employer^InUrfemwe by court.} 
--Re LounbbuRY (N. B.), [1927] 4 
D. L. R. 1040.— cam. 


PART XX. SECT. 7, SUB-SECT. 1.— 
B. (a). 

y I. jpplicaiion to bankruptcy by 

authorised assignment.] — He OapbbY, 
Ex p. Whits 5t Eixiorr, [1925] i 
D. L. R. 1159.— CAM. 

PART XX. SECT. 7, SUB-SECT. 8. 

68S1 ti. — ' — '.] — A i>erson who 

bad been declared bkpt. A whose 
insolvent estate bad been folly ad- 
ministered, but who did not obtain bis 
diMbexge, went into business 9c 
acquired certain assets. The person 
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BSSOa. Property acquired between two Insolvencies 
— Assignees under second Insolvency en- 
titled.] — Curtis v. Sheppield (1836), 8 Sim. 
176 ; 6 L. J. Ch. 877 ; 60 B. R. 70. 

Estate, 

6395. Add* Annotation : — ^Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

d89Be Add* Annotation : — ^Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

6401a. , To husband de wife Jointly.] — A I 

settlor by a voluntary settlement made in j 
1913 directed the trustees to whom he had 
transferred certain securities to accumulate 
& invest the income thereof subject to a 
proviso under which the settlor reserved to 
himself power, by notice given to the trustees, 
to require the income of any year or the 
residue of such income remaining uninvested 
to be paid as to one moiety to hiSiself & as to 
the other moiety to a lady who afterwards 
became his wife, or if she should then be dead 
to require the whole income of such year or 
of the residue of such year to be paid to the 
settlor, with trusts after the death of the 
survivor of them in favour of the settlor’s 
children therein named. In Jan. 1927, the 
settlor gave notice to pltf. as trustee that he 
required the whole income for that year to 
be paid as to one moiety to himself & as to 
the other moiety to his wife. In Aug. 1927, j 
the settlor was adjudicated bkpt. : — Held : . 
the power was indivisible, & could not be 
exercised by the settlor “ for his own benefit ** 
within 1914 Act, s. 38 (6), but only for the 
joint benefit of himself & his wife, & there- 
fore did not vest in his trustee in bkpcy. — 
Re Taylob’s SETTLEirENT Trusts, Pitblic 
Trubti^e V. Taylor, fl929] 1 Ch. 435; 98 
L. J. Ch. 142 ; 140 L. T. 553 ; [1929] B. 
& C. R-. 15, 

6415. Add. Annotation : — As to (2) Retd. Watson 
V, Haggitt (1927), 44 T. L. K. 90. 

6444a. .] — ^A lessee erects trade fixtures, 

firmly attached to the freehold, but remov- 
able as between himself & the landlord. He 
then mortgages the premises by way of 
demise, by the same description as that in 
the lease, & without referring to the new 
erections ; the sum secured being a floating 
balance, limited to an amount greater than 
the premises would be worth, without the 
fixtures. He becomes bkpt. : — Held : the 
mtgee. was entitled to the fixtures. — West, 
Hx p. Bentley (1842), 2 Mont. D. De G. 
691 ; 6 Jur. 719. 

Annointione: — Gonad. Re Maokle, Ex p. Tagait (1847), De 
G. 531 ; Walmsley v. Milne (1859), 7 C. B. N. S. 115. 

6449. Add. Citation : — suh nom* Re Pliwtmeb, 
Exp* Speller, 14 0. B. 169, n. 

Add* Annotation : — Held. Graham v* Furber 
(1863), 2 0. L. R. 10. 

6464. Add* Annotation: — Refd. AUgemeine Ver- 
sicherungs-Gesellschaft Helvetia v* German 
Property Administrator, [1931] 1 K. B. 672. 

6477. Add, Annotations : — Refd. Be Tabor, Ex p* 
Cork, [1920] 1 K. B, 808; Re Kaufman 


Segal dc Bomb, Ex p. The Trustee, [1923] 
2^ 89. 

6488. Add* Annotations : — Refd. Lamb v* Wright, 
[1924] 1 K. B, 867 ; AUgemeine Versiche- 
rungs-Gesellschaft Helvetia v, German Pro- 
perty Administrator, [1931] 1 K. B. 672. 

6607a. In name of agent— Delivery orders In 

hands of buyers.] — Bkpt., who carried' on 
business as a merchant, had for some years 
dealt with pltfs. in vacuum flasks, which 
came from Germany. The bills of lading in 
respect of the goods were made out “ to 
order** & the charges were paid by S., a for- 
warding agent employed by bkpt. The 
^oods on arrival were stored at a wharf 
in the name, & for the accoimt, of S. When 
a sale had taken place S. signed a delivery 
order which bkpt. handed to the buyers 
against payment for the goods. Between 
Aug. 3 & Sept. 7, 1927, pltfs. purchased a 
number of cases of vacuum flasks & paid 
bkpt. for them prior to the commencement 
of the bkpcy., the receiving order being 
made on Sept. 24. Bkpt., upon payment 
being made for the goods, handed to pltfs. 
delivery orders for the goods signed by S. 
& addressed to the wharfingers. These 
delivery orders had not been presented at 
the wharf at the date of the bkpcy., & when 
they were presented shortly afterwards the 
wharfingers, acting on 8 .*b instructions, 
refused to deliver the goods. The trustee in 
bkpcy. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order & formed 
part of bkpt.’s estate under 1914 Act, s. 38 (c) : 
— Held : pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputed owner thereof, & the trustee was not 
entitled to the goods as forming part of 
bkpt.’s estate. — Simeons (C.) & Co. v. 
Durand’s Trustee, [1928] 2 K. B. 66 ; 97 
L. J. K. B. 637; 138 L. T. 612; [1928] 
B. & C. R. 19. 


6514. Add* Annotation : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 


6616. Add* Annotations : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 


6516a. On business premises.] — The 

custom of hiring furniture which exists in the 
case of hotel proprietors, & is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e*g. a 
wholesale grocer . — Re Tabor, Ex p* Cork, 
[1920] 1 K. B. 808 ; stib worn. Re Tabor, 
Ex p. Trustee, 89 L. J. K. B. 352 ; 122 
L. T. 799 ; 36 T. L. R. 191 ; [1919] B. & 


0. R. 299. 

Annotations .—-Polld. Re Kaufman Segal & Domb, Ex p. 
Trustee, [1923] 2 Oh. 80. Refd. French v. Gothlng, [1922] 
1 K. B. 236. 


who bad administered the estate as 
authorised trustee applied to the 
veglstw in bkpcy. for dlrootions - 
Reid : there was no power In the ot. 
to appoint or oontlnue appot. as 
truetee Sc ho had no status to make the; 
application.— Rc Hbuman, [1930] 2 


D. L. R. 471 ; 65 0. L. R. 48 ; 11 
0. B. R. 239 ; affs-* 10 O. B. R. 879 ; 
revg,, 10 0. B. R. 323. — OAN. 

PART XX. SEOT. 9, 8UB-8B0T. 1. 

6416 i. “ Goods,** *‘ goods df chat* 
Ms — Goods of ikM party — Inter- 
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mingled with bankrupVs property by 
party.lr-*-TItld : the entire pro- 
peity became assets to satlbfy the 
creditors. — Re Proorkssivts Fakmisrs. 
Re Holbkn National Oq/s Claim 
(1921), 62 D. L. R. 631 ; 2 C. B. Ti. 
661.— OAN. 



Cases 6619— 6751a. Engush and Empirb Digest Supplement, 


6619. Add, Annoiationa : — Consd. Re Tabor, Ex p, j 
Cork, [1920] 1 K. 6, 808. Folld. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923J 
2 Ch. 89. 

6523. Add, Annoiaiioji : — Refd. Re Blyth Ship- 
building & Dry Docks (Jo., Forster v, Blyth 
Shipbuilding Dry Docks Co., [1926] Ch. 
494. 

6525. Add, Amiotationa : — Refd. Lamb v, Wright, 
[1924] 1 K. B. 857; Simeons v, Durand’s 
Trustee, [1928] 2 K. B. 66. 

6661. Add, Annotation : — Refd. French v, Gething, 
[1922] 1 K. B, 236. 

6613, Add, Annoiaiwn : — Refd. Lamb r. Wright, 
[1924] I K. B. 857. 

6625. Add, Annoiation : — Refd. Re Wcthered, 
Ex p. Salaman, [1926] Ch. 167. 

6647. Add, Citations : — sxib nom. Re 
Ex p, Speluer, 14 C. B. 159, n. 

Add, Annotation : — Refd. Graham v, Furber 
(1833), 2 0. L. B. 10. 

6657. Add, Annotation : — Consd. Re Collins, [1925] 
Ch. 650. 

6659. Add, Annotaiion : — Apid. Re Collins, [1925] 
Ch. 666. 

66S9a. .] — For some years before his 

bkpcy. a surveyor & assessment specuiiist 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 
latter capacity. Under these contracts he 
had to value his clients' properties for rating 
purposes & give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments w’hen 
obtained. He mortgaged these contracts ^ 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor ’s business position, 
the mtgor. being allowed to collect the fees 
when due in his own name hand them 
over to the mtgee. At the date of the mtgor. ’s 
bkpcy., some fees (a) were duo on complet-ed 
contracts, but some fees (b) were still un- 
earned. llje trustf»c employed bkpt. & some 
of his staff to carry out the uncompleted con- j 
tracts & earn fees (b) : — Held : (1 ) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.’s clients relied, it was nevertheless part 
of bkpt.’s business, so that the fees {a) due 
at the date of the bkpcy. were due to him 
“ in the course of his trade or business *’ & 
being in his order Sc disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (c) ; (2) the mtge. of 
fees (h) earned since the bkpcy. was in- 
operative against the trustee. — Re Collins, 
[1926] 1 Ch. ,556; 1.33 L. T. 479; stib nom. 
Re Collins, Ex p. Salaman (^Prustee), 95 
L. J. Ch, 66; [1925] B. & C. R. 90. 

6663. Add, Annotation : — Refd. Blakey v, Pondle- 
bury Property Tnislees, [1931] 2 Ch. 265. 


6689. Add, Annotaiion : — Refd. Be Wethered, 
Ex p, Ralaman, [19261 Ch. 167. 

6696. Add, Annotation: — Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

6701. Add, Annoiationa: — Folld. Birmingham 

Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. R. 864. Refd. Semphlll v. 
Queensland Sheep Investment Go. (1878), 29 
L. T 737 ; Re Pooley, Ex p, Rabbinge (1878), 
38 L. T. 663. 

6706. Add, Annotation: — ^Refd. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 66, 

6708a. Same day as act of bankruptcy.] — 

Though a bkpt. may be up to the eai*8 in 
insolvency, notice at any fractional period of 
the day on which the act of bkpcy. is com- 
mitted, is sufficient to take tlio case out of 
the clause of reputed ownership ; if the notice 
be given before the act of bkpcy. is 
in fact committed (SiR George Rose). — 
Re Richardson, Ex p. Richardson (1839), 
3 Deac. 496 ; Mont. Sc Ch. 43, C. of R. 

Annotations : — Rsfd. Worcester, Ex p. Agra Bank (18G8), 

3 Ch. Api». 655 ; Colonial Bank v, Whlnney (1886), 11 
App, Cas. 426. 

6735. Add, Annotation: — Refd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 

6742. Add, Annotaiion : — Refd. Lamb r. Wright, 
[1921] 1 K. B. 857. 

6744. Add. Annotation : — Distd. Lamb v, Wright, 
[1924] 1 K, B, 857. 

6745. Add, Annotations : — Refd. T^mb r Wright 
[1924] 1 K. B. 857 ; Allgemeine Versicho- 
rungs-Gesellschaft Helvetia v, German Pro- 
perty Administrator, [1931] 1 K. B. 672. 

6745a. Whether mere visible employment of goods 
in trade or business sufficient.] — (1 ) In order 
that goods may come within 1914 Act, 
s. 38 (c), the consent or permission of the 
true owner must be given not only to their 
being in the possession, order or disposition 
of bkpt., but also to their being used in his 
trade or business. (2) In order that goods 
may be in the po-ssession, order or disposition 
of bkpt. in his trade or business witliin the 
clause they must be not merely visibly 
employed in his trade or busme.ss, but 
acquired Sc used for the purposes of the 
business. — Lamb v, Wright Sc Co., [1024] 
1 K. B. 857 ; 9.3 L. J. K B. 366 ; 130 L. T. 
703 ; 40 T. L. II. 290 ; 68 Sol. Jo. 479 ; [1924] 
B. Sc C. R. 97. 

6745b. Fees due on completed contracts to sur- 
veyor & assessment specialist.] — ffeCoLUNS, 
No. 6659a, ante, 

6746. Add, Aytnoialion : — Refd. Simeons v, 

Durand’s Trustee, [1928] 2 K. B. 66, 

6751 a. Must be given both to possession St to use 
in trade or business.] — Lamb v, Wright Sc 
Co., No. 6745a, ante. 


PART XX. SECT. 9, SUB-SECT. 8,— 
B. (b) i. 

6621 H. Second mortmoe of ,) — 

In 1905, C. the owner of a life policy of 
aBanranco, raortiraired It to the irinurance 
oo. In Apr 1907, C. tnort«:aged the 
policy & the laudf? to B., who grave no 
notice to the eo. til) Nov. 1920. In 
June, 1907, C. was adjtidlcatcd bkpt. 
In 1915 the inanrance co. were paid Uio 
amount due on their mtge. &. handed 


the policy to the assifiruees. In 1920 
the aaFigueeB aurrendered the policy 
to the inauranoe oo.. & received Its 
surrender value. & B. applied for pay- 
ment of the amount due to him on his 
mtfire. : — Held : the equity of redemp- 
tion in the mtro. waa ** iroods & 
chattels ** within Irish Bkpt. & Insol- 
vent Act, 1857 (c. 60), 8. 813, & was at 
the date of the bkpcy. ** in the poe- 
sesalon, order, or disposition of bkpt.’* 
by the consent Sc permission of the true 
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owner. — Re Clancarty, 11921 J 2 I. II. 
377.— IB. 

PART XX. SECT. 9, SUB-SECT. 5.— A. 

6752 I. Delivery of goods to trustee — 
_ fter ncAUx stopping goods in transitu — 
WUMraunl of notice on innocent mis- 
representation of trustee,) — Held : the 
trustee could not rely on a withdrawal 
BO Induced. — Re Roberts, [1924] 1 
D. L. R. 386.— CAN. 



Vol. 7.— Banknq^. Cases 670^6858b. 


6777.^dd. ^wno/oHon;— Refd. Be Wethered. 

Ex p. Trustee <1926), 134 L. T. 264. 

*"^** [10^4] Wright, 

6802a. .]_ln Jan. 1922, G. pur- 

chased from bkpts. certain chattels used by 
them in their business as clothiers, & subse- 
quently in consideration of the option to 
purchase & the hire-rent agreed upon let 
them on hire to bkpts. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, etc. The agreement 
was determinable in the event {inter alia) of a 
receiving order in bkpey. being made against 
the hirers, upon which ail payments made by 
the hirers w^ere forfeitable & the chattels 
were to be delivered to the owner. Or Sept. 6, 
1922, a receiving order was made against the 
hirers; on Sept. 21 they were adjudicated 
bkpt., & on Sept. 25 a trustee in the bkpey. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
& disposition with the consent of the true 
owner : — Held : there was no proof of a 
general custom of hiring out chatU^ls such as 
were speciflod in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownership was inevitable that by reason 
of the possesion & user of the goods in the 
trade or business of the trader they “ must ** 
be the property of bkpts. — H-e Kaufman 
Segal & Domb, Ex p, Trusi^ee, [1923] 2 Ch. 
89; 92 L. J. Ch. 218; 128 L. T. 050 ; 67 
Sol. Jo. 333 ; [1923] B. & 0. R. 1. 

6818. Add. Annotation : — Held. Lamb v. Wright, 
[1924] I K, B. 857. 

6819. Add. Annotations ;-^Dlstd. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89, Refd, Lamb v. Wright, [1924] 
1 K. B. 857 ; Simeons r. Durand’s Trustee, 
[1928] 2 K. B. 06. 

6821. Add. Annotations : — Refd. Lamb v. Wright, 
[1924] 1 K, B. 857; Simoons v. Durand’s 
Trustee, [1928] 2 K. B, 60. 

6824. Add. Annotaiio^i : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6853. Add. Annotation : — Refd. English Insce, v. 
National Benefit Assce., [1929] A. C. 114. 

6856. Add. Annotation : — As to (2) Consd. Blakey 
V. Pendlebury’s Trustees (1931), 47 T. L. R, 
603. 

6858. Add. Annotation : — Refd. Blakey v. Pendle- 
bury’s Trustees (1931), 47 T. L. R. 603. 

6858a. .] — A trader carried on the business of 

selling & hiring out of pianos largely by 
means of hire-purchase agreements, by each 
of which the trader agreed to let on hire a 
piano, & in consideration the hirer agreed to 
ay the trader a sum of £4 on the date of 
inng & £1 monthly so long as the hirer con- 
tinue the hiring. The trader agreed that 
if the hirer should punctually pay him a 


specified total sum in these instalments, the 
piano was to become the absolute property 
of the hirer, but that until then it was to 
continue the trader’s sole property. Early 
in 1930 the trader entered into a number of 
trader’s agreements by which he agreed to 
deposit the hire-purchase agreements with 
the D. Co., Ltd., & on demand to assign to 
that CO. or its nominees the full benefit of 
those agreements, & in the meantime to hold 
them on trust for the G. Co. & its nominees. 
The O. Co. subsequently assigned the benefit 
of the trader’s agreements to pltf. No notice 
of the assignment was given until after the 
trader was adjudicated bkpt. on July 23, 
1930 : — Held : the montlily sums which, 
after the commencement of the bkpey., had 
or would become payable in advance under 
the hire-purchase agreements, if the hirer 
continued the hiring, were “ debts . . . 
growing duo to the bkpt. in the course of his 
trade or business ” within Bkpey. Act, 1914, 
s. 38 (c), & were therefore properly divisible 
among the bkpt.’s creditors as being things 
in action “ at the commencement of the 
bkpey. in the possession, order or disposition of 
the bkpt., in his trade or business, by the con- 
sent & permission of the true owner ” within 
that sect. — Blakey v. Pendlebury Pro- 
perty Trustees, [1931] 2 Ch. 265; 100 L. J. 
Ch. 399 ; 145 L. T. 624 ; 47 T. L. R. 603 ; 
[1031] B. & C. R. 29, 0. A. 

6858b. Judgement debt.] — S., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stock Exchange transactions in a 
sum for which bkpt., on Dec. 18, 1923, 
recovered judgment. Later, S. became 
similarly indebted to bkpt. in a fuitiher sum. 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, in covenanted with him 
that, in the event of ^s refraining from giving 
notice of the assignment to S., he, bkpt., 
would, on payment of the debts or any part 
thereof, hand the cheque or other form of 
payment to W. On Feb. 27, 1924, bkpt. 
committed an act of bkpey. In Mar. 1924, 
J., who acted as solr. for both bkpt. & W. in 
the matter of the assignment, on the in- 
structions of both & without disclosing same, 
made an agreement with S. for the liquidation 
of the two debts, whereby S. undertook to 
pay the aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the later of the 
two debts & the subsequent ones to the pay- 
ment of the judgment debt ; & S. further 
agreed to deliver promissory notes payable 
to bkpt. or order to cover the instalments 
allocated to the later debt. J. received the 
notes from S. &, as agent of W., collected the 
amounts as they fell due on the notes & paid 
part thereof to W. & retaine.d the balance. 
After payment J. returned the notes to S. 
to be cancelled. At that time neither J. nor 
W. nor S. had notice of any available act of 
bkpey. On Sept. 18, 1924, a receiving order 
was made, at which date S. had paid &. W. 
had received from J. sums amounting to 
£90 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 
gave notice to S. of the assignment. On 


PART XX. SECT. 9, SUB-SECT. 8.-~A. 

6799 U. .] — Where tkore 

was no Immediate delivery of a oar 


to tho purchaser nor any ohangre of 
possession Held; the sale & trans- 
fer were void as agai^st^ the trustees 
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— FrraaBiRALD e. MoMorbow, [1923] 3 
D. L. R. 619 ; 52 O. L. IL 383 ; 4 
C. B. R. 29.— can. 



8868b>-6888. EnOUSH AND EMPIRE DIGEST SUPPLEMENT. 


Sept. 25» 1924» an order of adjudication was 
made, & on Oct, 7, 1024, impct. waa appointed 
trustee. In Apr. 1925, W. died, & his exor. 
was made rosp. to the motion by which a 
declaration was .sought that the two debts 
were at the commencement of the bkpcy. in 
the order & disposition of bkpt. & property 
of bkpt. divisime amongst his creditors : — 
Beld : (1 ) the earlier debt, which, admittedly, 
arose in the coarse of bkpt.’s business, was 
notwithstanding its conversion into a judg 
ment debt, none the less at the commence* 
ment of the bkpcy. a debt due in the course 
of his business & in the order disposition 
of bkpt. A divisible amongst his creditors 
(2) the agreement between bkpt. & 8. A the 
deposit of the notes by bkpt. with W. having 
been efitected after the commencement of the 
bkpcy., in the absence of knowledge on the 
part of either S. or W. of an available act of 
bkpcy., & the ct. inferring an agreement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, 8. 45, apart from such inference, 
the forbearance of W. on the strength of the 
deposit of the notes to sue A Ids acceptance 
of the instalments constituted sufticlent con 
sideration for the deposit of the notes ; 
<3 ) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before that 
date was a payment protected by sect. 45 (b) ; 
A the judgment debt formed part of the 
property of bkpt. divisible amongst his 
creditors, while the claim in respect of 
the other debt should be dismissed . — Re 
Wetherbd, Ex p. Salaman, [19251 Ch. 
167 ; 70 Sol. Jo. 324 ; sub nom. Re Wetheiied, 
Ex p. Salaman's Trustee, Trus'Hse v. 
Bance, 95 L. J. Ch. 127 ; 134 L. T. 264 ; 
[1925] B. & C, R. 265. 

6859* Add* AnnoicUions : — N.F, Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal & Bomb, Ex p. The Trustee, [19231 
2 Oh. 89. 

8863. Citations : — ^For * 5 Oh. App. 520 ” read 
“ 8 Ch. App. 620.” 

6867. Add* Annoiati<m : — ^Refd. Re Tabor, Ex p* 
Cork, [1920] 1 K. B. 808. 

6868. Add. Annotation : — FoUd. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. 

6869. Add* Annotation : — Consd. Re Tabor, Ex p* 
Cork, [1920] 1 K. B. 808. 

6873. Add, Annotations : — Reid. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Bomb, Ex p* The Trustee, [10231 
2 Ch. 89. 

6879. Add, Annotation --Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6879a. Clothiers — Custom to hire machines.] — Re 


SBdAL ^ Bomb, Boi p* Trustbb, 
No. 6802a, ante. 

6881. Add* Annotations : — Afdd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B« 808. FoUd. Re Kaufman 
Seg^ & Bomb, Ex p* The Trustee, [1928] 
2 Ch. 80. 

6881a. J— Re Tabor, Ex p* Cork, 

No. 6516a, ante* 

6882a. Antique furniture.]— A custom 

exists in the antique fumitme trade to 
deliver goods to a dealer on approval. In 
the event of the bkpcy. of such dealer, ^ods 
upon his prendses are not In his order Sc 
deposition within 1914 Act, s. 38 . — Re 
Ford, Ex p. Trustee, Rbstalt., Brown So 
Olrnnkll's Cask, [1929] I Oh. 134 ; 140 
L T. 275 5 72 Sol. Jo. 517 ; sub nom. Re 
Ford, Ex p. Trustee v. Restell, Brown & 
Co., 97 L. J. Ch. 334 ; [1928] B. So 0. R. 65 ; 
sub nom. Re Ford, Ex p, Hawkins, 44 T. L. B. 
643. 

Annotation Apld. Re Ford, Ex p. Trustee, Powell’s Case, 
tl929J 1 Ch. m. 

6882b. Sent by private customer.]— 

No trade custom exists of private customers 
sending articles of furniture to retail dealers 
for sale on commission or otherwise so 
notorious as to exempt such articles from the 
opej'ation of the doctrine of reputed owner- 
ship in the event of the bkpcy. of the dealer. 
But, where such a customer left a table with 
a retail dealer to be sold on the terms that 
the dealer should retain the surplus, if any, 
over an agreed minimum price So upon the 
bkpcy. of the dealer the table was exposed 
on his premises with other furniture for sale : 
— Bell: as the effect of the custom which 
was established in Re Fordy Ex p. Trustee, 
Restall, Broirni dS: ClennelVa Case, No. 6882a, 
ante, was to prevent the reputation of owner- 
ship from attaching to any of the furniture 
so exposed, the table, which was not dis- 
tinguished from the other articles of furniture, 
was not in the bkpt.’s possession in such 
circumstances that be was the reputed owner 
thereof. — Re Ford, Ex p. Trustee, Powetx’s 
Case. [1929] 1 Ch. 137 ; 140 L. T. 276 : 72 
Sol. Jo 6i7 ; sub nom. Re Ford, Trustee v* 
Powell, 98 L. J. Ch. 144 : [1928] B. & 0. R. 
66. 

6885. Add, Annoiaiioiis : — Refd. Lamb v. Wright 
[1924] 1 K. B. 857; Simeons v* Durand’s 
Trustee, [1928] 2 K. B. 66. 

6888. Add* Annotation ; — Consd. Re Tabor, Ex p* 
Cork, [1920] I K. B. 808. 

6889. Add, Annotations : — ^Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Refd. French v* 
Gethlng, [1922] 1 K. B. 236. 

6890. Add. Annotation : — Refd. Re Tabor, Ex p* 
Cork, [1920] 1 K. B. 808. 

6890a* .] — Re Tabor, Ex p. Cork, No. 

6516a, ante* 

6898. Add. Annotation .—Refd. French v. Bething, 
[1922] 1 K. B* 236. 


PART XX. SECT. 9, SUB-SECT. 8. —A. 

6859 1. iJuiy of court — To take notice 
of alleged ciiatom ,] — Where it 1 b proTed 
that no less than 57 funeral oam 6o 
hearses wore supplied in Ireland under 
hire-purohaHe agreement by one firm 
between Nov. 23, 1912. k Mar. 8, 1923, 
the ct, will draw the conclusion that 
the custom of hiring funeral hearses 
on the hire-piuohase system is eufn- 
clontly notoriooB. The test in such 


cases is what Is the state of knowledge 
of persons who have znade themselves 
acquainted with the nature A oustono 
of the particular situation . — Re Tob- 
Bps. (1924) 2 I. R. 1, 4 ; 68 I. L. T. 


PART XX. SECT. 9, SUBJECT. 

sa. Undertaker — Custom to 
hearses dt funeral carrUtgen.]-^Be 
“ \ No. 0889 i., onU* — ffl, 
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PART XX. SECT. 10, SUB-SECT. 8.— B. 

1 (p. 809) L Ross 

Johnson, Ltd. e. VtrrowA Mines. 
Ltd. (B. C.), (19301 1 D. L. E. 57 ; 10 
O. B. R. 23 ; 11929) 2 W. W. R. 6U.— 
CAM* 

b *(p. 810). Add ** affd* sub ttom. 
Maetin e. Fowlkb, 48 C C. E. U9.*’ 

f <p. 810) I. — -.H- Paymetrtof 

* le;--Ke|er: a preferential 
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0911* Add* Annotation RMd. Ro Chiandetti. 
Etc p. Trustee (1921), 91 L. J, K. B. 70. 

6912* Add, Annotation : — Refd* Re Ohiaudetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 

6912a* Goods sold In Interpleader action — 

Prooeeds in court.] — Re Chiandetti, Ex p. 
Trustee, No. 7113a, post, 

6915. Add, Annotation : — Consd. Re Oluandetti 
(1921), 91 L. J. K. B. 70. 

6916a. .] — Re Chundetti, Ex p. 

Trustee, No. 7113a, post, , 

6918. Add, Annotations : — Consd. Re Fairley. [1 922] 
2 Oh. 791. Apld. Re Brelsford, [1932] 1 Cli. 
24. 

6918a. Subsequent withdrawal & return 

of nulla bona.]— On Jan. 14, 1921, the sherilT, 
in executing a writ of ft, fa, for £1 44, levied on 
debtor's goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, & possession money, he withdrew 
by arrangement reserving a riglit of re-entry 
for £72 balance. He retained the £72 
received on account for fourteen days & then 
paid it to the execution creditoi's. On 
Mar. 16 the sheriff made a second levy, but 
on teing paid £53 on account of the debt in 
addition to fees & possession money, he 
again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the 
£53 for fourteen days he paid it to the 
execution creditors. On Apr. 20 the sheriff 
made a third levv, but the goods seized being 
found on interpleader to belong to a third 
party, he dnaily withdrew & made a return 
of milla bona on May 2. On Sept. 8 a 
petition in bkpey. based on an act of bkpey. 
of Aug. 19 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 & an order for summary 
administration on Oct. 3 : — Held : the 
execution was completed within 1914 Act, 
Bs. 40, 41, by the return of nulla bona 
on 'May 2, & the trustee had no title to 
the £72 £53 realised by that completed 

execution. 

Qu: whether the trustee would in any 
case have been entitled to the moneys paid 
before June 8, the earliest possible date to 
which his title could relate back under sect. 
37. — Re Fairley, [1922] 2 Ch. 791 ; sub nom. 
Re Fairi^y, Ex p. Official Receiver, 92 
L. J. Ch. 140 ; [1922] B. & C. R. 127 ; sub 
nom. Re Fairley, Ex p. Low & Bonar, Ltd., 
38 T. L. R. 893, D. 0. 

6918b. .]— On Sept. 17, 1928, resps. 

recovered judgment in the High Ot. for 
£215 & costs. On the following day the 
sheriff levied execution on the goods of the 
debtor under a writ of fi. fa, issued by re.sps. 
to enforce their judgment. On Sept. 24, 
1928, it was agreed in ^'liting between resps. 
& the debtor that in consideration of resps. 
withdrawing execution, the debtor should 
pay to resps. £1 6 on account of the debt & costs 


the balance thereof by monthly instalments, 
the debtor undertaking, in case of default in 
payment of any of the agreed instalments, 
to authorise the sheriff to retake possession. 
In pursuance of the agreement the £16 & the 
costs of the execution were paid ; whereupon 
the sheriff withdrew. Up to Oct, 22, 1929, the 
amount paid in respect of the instalments 
was £63 & no more, & on Jan. 10, 1930, the 
sheriff entered a second time into possession 
to levy execution for the balance of the debt 
remaini^ unpaid. On Jan. 13, 1930, while 
the sheriff was in possession, a receiving order 
was made against the debtor on his own 
petition filed on the same day, & he was 
adjudicated bkpt. On Jan. 14 resj^s. received 
notice of the receiving order. On Jan. 16, 
1930, the official receiver, as trustee in the 
bkpey., claimed from resps. payment of the 
two sums so received by them, amounting 
together to £78, as forming part of bkpt.’s 
estate availalde for the general body of his 
creditors, & on Mar. 12, 1931, issued a notice 
of motion to enforce his claim. On the hear- 
ing of the motion before the judge of the 
Nottingham county ct., on Apr. 30, 19.31, 
a special case was stated under 1914 Act, 
8. 100 (3), for the opinion of the High Ct., 
whether resps. were entitled to retain or w'ere 
bound to account for & pay to the trustee in 
bkpey. the two sums of £15 &; £63 so received 
by tiiem or either of those sums : — Held : 
both sums so received by resps. w^ere, wit hin 
1914 Act, B. 40, benefits of the execution for 
wdiich they were liable to account to th(j 
trustee in bkpey. — Re BriiiLSFORD, [1932J 1 
Oh. 24 ; 146 L. T. 160 ; sub nom. Re Brels- 
ford, Official Receiver & Trustee v. 
Shell Mex, 100 L. J. Oh. 366 ; [1931] 
B. &0. R. 21. 

Annototum : — FoUd. Rc Kern (P. E. & B. E.), 11932] 1 Ch. 

e918c. .]— Sect. 40 of 1914 Act, which 

enact.8 that an execution creditor shall not be 
entitled to retain the benefit of t lie execution 
against the trustee in bki)cy., unless he has 
completed the execution before the date of 
the receiving order, is a substantive enact- 
ment, & the right of the trustee thereunder 
is not limited to benefits of execution received 
by the execution creditor after the date to 
which the trustee’s title to the bkpt.’s pro- 
perty relates back under sect. 37 of 1914 
Act.— Kern (P. B. & B. B.), [1932] 1 Oh. 
555 ; 146 L. T. 570 ; sub nom. Re Kern 
(P. B. & B. B.), Tuo:vl\s Henry, Ltd. v, 
T'RrsTBE, 101 L. J. Ch. 267 ; [1931] B. & 
O. R. 150. 

6919. Add, Annotation : — Consd. Re Fairley, [1922] 
2 Ch. 791. 

6920. Add. Annotations: — As to (1) Consd. Re 
Fairlev, [1922] 2 Ch. 791. Refd. Re Chian- 
detti (1921), 91 L. J. K. B. 70. Generally, 
Refd. Re Brelsford, [1932] 1 Ch. 24. 

6921. Add, Annotation:— Consd, Re Fairley, [1922] 
2 Ch. 791. 


narmf ni void. — Zkidman & 

LaMARRIC V, AMKRfCAN FUBNITURF 
Co. dt LAVmiT (1922y, S6 D. L. B. 
99 ; S C. B. H. W.—OMk, 

PART XX.1KCT. 10. SUB-SECT. ♦.—A. 
^6eS4iL — Ronkruptev Act, 8, 11 
(3). 1— Until A sheriff wl& whom a writ 


of exocntlon has been placed receives a 
copy of the aesignnK'nt by debtor as 
piovided by the above sect. ** or 
publication of notice In the Qateiie 
as provided by the Act,** he is not 
safe In not attaching debtor** goods. 
A statement made by the solr. for the 
assignee to a eheriff’s officer that an 
assignment hat been made, does not 
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amount to notice to the sheilff, & is 
not a ground for depriving him of the 
costs ot a levy made after such state- 
ment. — T owers v. Solomon, 11922] 
1 W. W. R. 1077 J 2 O. B. R. 
679.— CAN. 


S984 lii. — — Extra Judicial SeUnsrec 
A£t, H, N. A., 1922 (c. 96).]— Bkpey. 



Oases 6947—7082. 


English and Empire Digest Supplement. 


6947. Add, Annotation : — Apld. Re Harris, Ex p. 
SheU-Mex & Official Receiver (1930), 99 
L. J. Ch. US. 

6952a. Registrar of county court & 

sherilT same person — Notice received in 
capacity of registrar.] — The condition of 
service within the fourteen days limited by 
1914 Act, s. 41 (2), of notice on the sherin 
of a bkpcy. petition having been presented 
is sufficiently complied with, so as to entitle 
the official receiver to bo paid the moneys 
retained by the sheriff, if during that period 
he has acquired knowledge of the presenta- 
tion of a petition. 

M., who held the office of high bailiff of a 
county ct., in pursuance of 1914 Act, s. 41 (2), 
retained the moneys paid to him to avoid 
a sale of the debtor^s goods. Before the 
expiration of the prescribed period of 
retention a bkpcy. petition was presented by 
the debtor & a receiving order thereon was 
signed by M., who then held the office of 
registrar of the same ct. of which he was also | 
high bailiff. A formal notice in writing was i 
sent by the official receiver to M. of the j 
presentation of the petition of the making | 
of the receiving order, which was not received 
until after the fourteen days had expired : — 
Held : knowledge of the presentation of the 
petition acquired by M. as registrar con- 
stituted a sufficient compliance with the 
requirement of s. 41 (2), of service of notice 
upon him as high bailiff, with the result 
that the official receiver was entitled to be 
paid the moneys in the liands of the high 
bailiff.— Hakius, [1931] 1 Ch. 138; 99 
L. J. Ch. 448 ; 144 L. T. 232 ; [1929] B. & 
C. R. 211, D. C. 

-.] — See, now, Bkpcy. 

Rules, 1915, r. 323 b. 

8954. Add. Annotation : — Retd. Re Chiandetti i 
(1921), 91 L. J. K. B. 70. 

6955. Add. Annotation : — Retd. Re Fairley, [1922] 

2 Ch. 791. 

6961. Add. Annoiaiiom : — Refd. Re Wigzell, Ex p. 
Halt, [1921] 2 K. B. 835 ; Re Wilson, Ex p. 
Saiaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814 ; Re Wait, [1927] 1 Ch. 
606 ; Re Regent Finance & Guarantee Corpn. 
(1930), 69 L. Jo. 283. 

6964. Add. Annotation : — N.F. I^atter v. Juckes 
(1926), 42 T. L. R. 723. 

6965. Add. Annotaiion : — Consd. Re Sarjeant, 
[1923] 2 Ch. 302. 

6965a, “ Any other petition ’’ — Notice not given 
within fourteen days.] — A sheriff, on beluUf 
of an execution creditor, levied an execution 
against debtor for more than £20, 6c received 
the money from debtor to avoid a sale. 
Within fourteen days of the payment the 
sheriff received notice of a bkpcy. petition 
on which an order would have been made had 


not debtor in the meanwhile filed his own 
petition on which a receiving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first petition. The trustee in 
bkpcy. & the execution creditor both claimed 
the money : — Held : the words in 191 4 Act, 
s. 41 (2), “ or on any other petition of wiiich 
the sheriff has notice,** were not to bo 
qualified by the addition of the words 
within the said foui'teen days ** so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within foui’teen days of tlic receipt of such 
proceeds. The sheriff must hold, in the first 
instance, to see whether a receiving order 
would be made, & if he had notice of another 
petition, even after the lapse of fourteen 
days, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition. — Baiter v. Juckes 
& Page, fi927] 1 K. B. 17; 96 L. J. K. B. 
137 ; 130 L. T. 177 ; 42 T. B. R. 723 ; 70 Sol. 
Jo. 905 ; [1926] B. & C. R. 133, 0. A. 

6966. Add. Annotaiion : — Refd. Re British Sali- 
cylates, [1918-19] B. & 0. R. 100. 

6979. Add. Annotaiion : — Refd. Latter v. Juckes 
& Page, [1927] 1 K. B. 17. 

6995. Add. Annotation : — Consd. Re Woods 
(Bristol), Ltd., [1931] 2 Ch. 320. 

6998a. P. Bloxholm v. Oldham (1750), cited 
in 1 Burr, at p. 22 ; 97 B. R. 168. 

Annotation : — Consd. Balme v. Hutton (1831), 2 Cr. & J. 19, 

7000a. 8. P. Belcher v. Maonay (1843), 12 
M. & W. 102 ; 1 Dow. & L. 441 ; 13 L. J. Ex. 
40; 2 L. T. O. S. 124; 7 Jur. 1160; 152 
E. E. 1128. 

Annotations: — Refd. Oheston v. Olbbe (1843), 12 M. & W. 

Ill ; Edwards u. Evans (1843). 2 L. T. O. S. 75, 

7006a. Sale after bankruptcy— Of goods 

sufficient to satisfy two executions — One 
delivered after bankruptcy.] — Held: the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the first 
execution. — Stead v. Gascoigne (1818), 8 
Taunt. 527 ; 129 E. R. 488. 

Annotations: — Refd. Giles v. Grover (1832), 9 Bing. 128; 

Batchelor v, Vyuo (1834), 4 Moo. ^ S, 652 ; Alarod r. 

Constable (1844). 6 Q. B. 370. 

7008a. Stay of proceedings — When ordered.] — 

Gibson v. Humphrey (1833), 1 Or. & M, 644 ; 
2 Dowl. 08 ; 3 Tyr. 588 ; 2 L. J. Ex. 234 ; 
149 E. R. 616. Ex. Ch. 

Annotation : — Refd. Moon v, llaphacl (1835), 2 Bing. N. C. 

310. 

7030. Add. CUaium : — affg. S. C. sub no»i. R. v. 
Edwards (1853), 9 Exch. 32. 

7032. Add. Annotation : — Refd. Be Wobb (Smith- 
field, London), [1922] 2 Ch. 369. 


Act, 1919, 8. 11 (3), does not apply to 
property hetzed under the above Act.— 
He Hamilton & Oakks. 2 

D. L. U. 614 ; [19261 1 VV. W. K. 172 ; 
6 C. B, ll 4«6.— CAN. 

PART XX. SECT.IO, SUB-SECT. 4.-C. 

6983111. .1 — While a sherifT Is 

not entitled to poundage unioRs be has 
obtained some money for the execution 
creditor, yet r. 495 oontemplateB that 


the Bbrriff is to receive sometblng, 
even though no money ha» been 
realised by liim, since It provides that 
be is to be entitled to poundage *' or 
such less sum as a ludgo may dc^oni 
reaHonuble." — MotiosniAN r. Moro- 
ecu AN, 119211 2 W. W 11. 147 ; 14 
Susk. L. U, 233; 69 D. L. R. 353; 
1 C. B. R, 493 .— can. 

6983 iv. Seiture after cmihtf 

rised assignmenU] — Towxbs v. Solo- 
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1923] 1 W. W. R. 1184; 


MON, 119231 1 W. 
C. B. R. 806.— CAN 


6990 L Possession moneu — STieriff 
continuing in possession — Ajter naiu» 

01 coudgnmtfU.Y- Ifhe ooHte to which 
the eieoutlon creditor is entitled are 
the costs of execution up to the time 
Dutioe of the asidgnmfint is given the 
Bberllt.— Bakkb v. RioBARDi|. {1918] 

2 W. W. R. 902 ; aSfd. 69 S. O. H. 
660 ; 49 D. L. R. 064.— CAN. 
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7042a. 6 Geo. 4, c. 16, s. 81 — ^Two calendar 

months — Computation.] — By above sect. aU 
executions, etc., executed or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the sheriff, 
seized the goods of W. on Aug. 13, in execu- 
tion, upon a judgment on a warrant of 
attorney at the suit of pltf., at about eleven 
o’clock, & at about one on Oct* 13 a com- 
mission of bkpcy. issued against W. j — Held : 
(1 ) the ct. would take notice of the fraction of 
a day, in putting a construction upon that 
part of the clause ; &, therefore, it was clear 
that more than two calendar months had 
elapsed ; (2) the day of issuing the com- 
mission was to be included in the com- 
putation. — G odson v, Sancjtuary (1832), 4 
B. & Ad. 255 ; 1 Nev. & M. K. B. 62 ; 2 
L. J. K. B. 10 ; 110 B. R. 451. 

Annotations : — As to (1) Reid. v, Middlesex JJ. (1845), 

3 Dow. L. 109. As to (2) Bofd. Whitmore v. HobertBon 
(1841), 11 h. J. Ex. 43 ; Skey v. Carter (1843), 11 M. & W. 
571 ; Whitmore v. Greene (1844). 2 Dow. & L. 174. 

7058, Add. Annotation : — Refd. Latter v. Juckes 
&Page, [1927J 1 K. B. 17. 

7079. Add. Citution : — suh nom. lie Plummer, 
Hx p. Trustee, 09 L. J. Q. B. 930 ; 48 W. B. 
034 ; 44 Sol. Jo. 572 ; 7 Mans. 307, 0. A. 
Add Annotation : — Refd. He Mathieson, [1927] 
1 Oh. 283. 

7085, Add, AjiTwtation Re Mathieson, 

[1027] 1 Ch. 2vS3. 

7086. Add, Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 


7087. Add. Citation: — aitbaequeni proceedings 
(1805), 11 Ves. 377. 

7089a. Declaration of trust without consideration— 
Credit In account of money to wife.]— Hc/a ; 
not binding on bkpt.’s creditors. — Re Smith, 
Ex p. Smith (1812), 1 Bose, 208. 

Annoiaiion : — Consdj Parsons v. Coke (1858), 27 L. J. Oh. 
828. 


7091. Add. Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7094. Add. Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7096a. Settlement of property in exercise of general 
power of appointment,] — Held : not withm 
1914 Act, s. 42.— .Re Mathieson, [1927] 1 
Ch. 283; 71 Sol. Jo. 18; sub nom. Re 
Mathieson, Moore (Trustee) v. Mathieson, 
90 L. J. Ch. 101 ; [1927] B. & C. R. 30 ; sub 
nom. Re Mathieson, Ex p. Trustee, 136 
L. T. 528, C. A. 

7096b. Property accruing “ after marriage In right 
of wife.**] — Property devolving on a husband 
on the intestacy of his deceased wife is 
property that h<is accrued^ t-o the husband 
after marriage in riglit of his wife within the 
exception t-o 1014 Act, s. 

Williams, Ex p. Trustee, [1927] 1 441 ; 

90 L. J. Ch. 130 ; 136 L. T. 752 ; 43 T. L. R. 
225 ; 71 Sol. Jo. 122 ; [1927] B. & C. R. 
21, C. A. 

7098. Add. Annoiaiion . 

[1920] P. 93. 


-Refd. Jagger v. Jagger, 


part XX. SECT. 10, SUB-SECT. 8. 

y (p. 830) i, Mnnornndvin 

that HtU snhiect in msis of prior iJ'ceit- 
(ion.) — On an asHignmeut undt?r Hkpey. 
Act, when^ then^ uro c*xe<'uti<)nFi 
rcc’orded agaiiiBl land of the aHslgnnr, 
the K^gi«trar of land titles, in making 
transmission of title to the eHsignoe, 
should make a motnorandum that the 
title in subject to « lien for costs of the 
first eyecution which was lodgtHl with 
the Hheriff & to o lien for of 

registration & HhorilT’s foes of all 
the exocutinus. — Tie Lan'o Titi.ks 
Acrr. Saskatchewan Oknehal Tuvst 
CoKrx., Ltd.’s Cask, I1U23J 3 W. W. U. 
G2S.— CAN. 

7069 i. Garnishee order . ] — A debt 
was attached by fl garnlMhee order under 
a judgniont which was ntill HiibsiHting ; 
— Held : a receiving order under 
Bkpcy. Act, B. 11. (lid not rank in 
priority to such garnishment.—Tie 
jiLoaiN, Gagnon r. Gkai.n & Pko- 
vmroN Co.. 119241 1 D. L. R. 332 ; 
Q. R. 35 K. B. 1 Cl.— CAN. 

•f. by contractor to prevent 

removal ct* sale by sheriff of siib~con’ 
trafior*8 plant ^ nuiterials — Hank' 
rupicy of sub -contractor — Effect of,]— 
He Stewart (Oat.). [1920] 2 D. L. R. 
1043 : 7 C. D. R. 680.— CAN. 

PART XX. SECT. 11, SUB-SECT. 1. 

7078 ii. BarUcruplcy Act. s. 29.) 

— “ Settlement ** In the above sect. 
disous)scd. — lie Couen & Mahun, 
Canadian Credit Men s Trust 
Absock., Ltd, v. Sim vak (Alta.). 
fl9261 3 D. L. R. 942 : rj?2M 
W. W. R. U;revsd. [1927] 1 D. L. R. 
577 ; 119271 I W. W. K. 162: 22 Alta. 
L. R. 487 : 8 0. B. R. 23.— CAN. 

7078 ill. H, P, Tradiirs Trust Co. e. 
OonEN (Man.), 11927) 3 W. W. R. 473.— 
CAN. 

7086 lift. r .) — Z/eW: a 

gift not being hedged about with con- 
ditions was not a sottleincnt within 


BUpey. Act. 1908, b. 75 ,^Braitiiwaitf. 
V. Braithwaitb, [1923] N. A. L. R. 
1186.— N.Z. 

j i. Where insured, 

under a policy of life Insurance, declaies 
it to be for the benctlt of his w>fc, the 
trust ei-eatcd is not invalidated by ins 
BubHcqucnt Insolvency, & ci;editors of 
liit^ured have no rights which wordd 
iuterfem with the rlghtH of bis wife 
3ven though the endowment policy 
matures dining the life of insuied. 
Bank ok British North Amkiuoa v. 
Enr.KCOilBE (1919), 46 N. B. 11. 10a. 
CAN. 

sg. Conveyance of property to wife 
d' lions.]— Whore a transfer in the 
natim^ of a settlement was made for 
the purpose of defeating creditors : 
Held : though it would not be set aside, 
yet the creditors might seek payment 
of tlieir olttims out of the 
transferred. — K iehl v. bussEn (19-..), 
08 D. L. R. 780.— CAN. 


ri. 


i. ruirahase of property ^ 
vicni of money in wife^s 
property had been acqiured nionty 
invcHU^l by a husband in ^be name of 
his wife for the purpose of defeating 
his citHlitors i—Held : the property 
belonged to the husband. & the proceeds 
rtwMvt'd by the wife from a pj 
furniture owned by the 
be paid to a *’«‘^*ver^MrCuijpY v. 
NkvV. (1923), 51 N. B. R. 123.— CAN. 

sj. Declaration of frusf in 

.^f — ./ti pursuance of aUegea ante* 

tiuplial 29 M 

merit within Bkpcy. Act. 8. 29 (1), « 
null & void. — A liotis .& Clirw, 
(19231 1 D. L. R. 348 ; 56 N. S. R. 43 ; 
3 C. B. R. 600.— CAN. 

sk. Settlement on Creditor.]— On 
Jan. 29, 192.5, J.. being In embarrassed 
oirenmstAnoes & Indebted, 

others, to M. for £1,200. settled oert^n 
land on M., & another upon ti^t for 
herself & her only obUd durl^ JJfS 
& after her death lor her child 

61 


absolutely. A private meeting of J- » 
creditors was held on Apr. 22, 1925, 

& a committee appointed to investigate 
lier aiTairs, & it was agreed to accept 
€200 from M. to be distributed among 
tire creditors in full payment of their 
debts. Some of the creditors, Includii^ 
the R. (”' 0 .. refused to c^rry out tide 
armngemeut, but on the faith that it 
would be carried out, J., on Apr. 28, 
paid M. €100 on account of his debt. 
On June 6 the debtor filed a petition 
for liquidation, but before the mating 
on June 24 the It. Oo. served a debtor s 
summons. The It. Co, had noUM of 
the moetiiig for June 24, but did not 
attend. This meetbig was attended 
by creditors whose indebtedness was 
about two -thirds of the total sum. 
'i'Uev imauimously passed a resolution 
for ‘U(i nidation by arrangement. & 
appointed a trustoo. Oc the hearing 
of au ai»plication by the debtor & the 
trustee to dismiss the debtor’s summons 
it was held that the appUcaUon must 
be dismissed, but as the creditors who 
ai>peuted themselves from the Uqmda- 
tion meeting should have & could have 
attended It; they must pay the cost®. 
The bkpcy. prot^eeditigs were oou- 
tiimcd. & a trustee appointed. Ihe 
trustee then applied to have the 8ettle> 
ment to M. delivered up to he cancelled 
& for repayment of the 
M. on Apr. 28, 1925 ’.-y Held ; the 
Bcttlcmcnt was not mode In good faith 
& must be delivered up. The payment 
of £100 to M. was a fraudulent pre- 
ference. & It must be reP^^ to the 
trustee.— Jeffreys (1926), 21 

Tas. L. R. 31.— AUS. 

PART XX. SECT, 11, SUB-SECT. 2. 

|j l>urcfutsed by husband for 

— Pq trustee during minority of wife 
—Transfer to mfe at wmjorifp.l— 
Held : not a settlement on the wife in 
consideration of JS 

against the trustee.— if r ^'Elland s 
EBTA-ns, 119231 4 D. L. R. 39a; J 
0, B. It. 849.— CAN. 
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7104. Add, Annotaiicma : — Aa to (I) Retd. JRe 
CharfcerB, Ex p. Trustee, [1923] B. & 0, B. 
94* As io (2) Consd, Be Charters, Ex p. 
Trustee, [1923] B. & 0. B. 94. 

7104a. Plalntii! In compromised action against 
settlor*] — Be Colb (A. V. & M. B. M. A.), 
Trustbe in Bankbxjktcy V. Public Tbustbb, 
No. 7 post, 

7106. Add, Annotation : — Reid* Be Wombwell 
(1921), 87 T. L. It. 626. 

7106. Add, Annotation : — Consd. Re Charters, 
Ex p. Trustee, [1923] B. & 0. B. 94. 

7109. Add, Annotation : — Consd. Re Charters, 
Ex p. Trustee, [1923] B. & 0. B. 94. 

7113a. Gin by brother to sister.] — By a deed 

of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, “in con- 
sideration of his natural love & affection for 
the donee “ purported to assign & convey to 
his sister, re^., “ the business carried on by 
liim at 68a, Old Compton Street, Soho, & the 
stock-in-trade, wine & produce in & about the 
premises.** At the date of the deed petition- 
ing creditors w^ere proceeding to enforce 
judgment under R. S. C., Ord. 14, & on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 Is, 4d. for goods sold 
& costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, lesp. 
claimed under the deed of gift the whole of 
the furniture & stock seized by the sheriff. 
An interpleader summons was taken out by 
the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 
to pay into ct. £600 or give security for such 
amount, & in default the sheriff was autho- 
rised to sell the proi^rty seized & pay the 
proceeds into ct. to abide the result of an issue 
directed to be tried between claimant & 
the execution creditore. Pursuant to the 
order the sheriff sold the goods on Apr. 28, 
1920, & on May 20, 1920, paid the sum of 
£202 12a, 2d, into ct. On Nov. 3, 1920, the 
X^arties to the interpleader siunmons agreed 
to dj\ide the money between them & to 
withdraw the record ; these terms were . 
embodied in an order of the master of that | 
date. In the meantime, however, a receiving j 
order was on Nov. 1, 1920, & petitioning j 
ci'editors, the execution cre<litors, informed 
the official receiver of the sum of money being 
in ct. & of the terms of settlement so agreed 
as aforesaid. Thereupon the official receiver 
intervened, & on Nov. 1, 1920, gave notice in 
writing to the Paymaster-Genex^l of the 
Supreme Ct. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against him: — Held: (1) the deed of gift 
was a vohmtary settlement &, being m£^e 
within two years of the bkpey., was void ; 
(2) the execution having been completed & 
the proceeds held by the sheriff for fourteen 


days, the tra8tee*B title was barred^ because, 
although the execution was not completed 
before the sheriff had been in possession for 
twenty-one days, the act of btpey. thereby 
created had not occurred within three months 
of the presentation of the petition So was not 
therefore available to establish the trustee’s 
title. — Be OHiANDBm, Ex p, Trusteb (1921), 
91 L. J, K. B. 70 ; 37 T. U B. 984 5 [1921] 

B. So 0. B. 82. 

7118. Add, Annotation: — Consd. Be Charters, 
Ex p. Trustee, [1923] B. So 0. B. 94. 

7110a. — — Donee taking over liability for mort- 
gage debt.] — By an indenture dat^ July 19, 
1920, a husband assigned his reversionary 
inter^ under a will to his wife, subject to a 
mtge. ; So the wife covenanted expressly to 
pay the mtge. debt So interest So to indetxinify 
the husband against his liability under the 
mtge. The husband was adjudged bkpt. on 
June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in the 
bkpey. for a declaration that the assignment 
was void against him as being a voluntary 
settlement under 1914 Act, s. 42: — Held: 
there was ample consideration in the assign- 
ment, So the wife was a “ purchaser ** for 
valuable consideration within the sect. — Re 
Charters, Ex p. Trustee, [1923] B. So C. H. 
94. 

7121a. Compromise of action.] — A hoyul fide 

compromise of a bo^id fide action claiming 
rights against a deft.’s propeity is valuable 
consideration within 1914 Act, s. 42, tor a 
settlement of that property made by deft, 
under that compromise, So x)ltf. is the pur- 
chaser within that sect. It is not the business 
of the Ct. of Bkpey. before which the settle- 
ment is subsequently impeached tt> consider 
whether the action could possibly have 
succeeded if fought out to a finish. — Be Cole 
(A. V. & M. E. M.), Trustee in Bankrufixjy 
V. Public Trustee, [1931] 2 Ch. 174 ; 100 
U, .1. Ch. 316 ; 145 h, T. 484 ; [1931 J H. So 

C. R. 7. 

7122. Add. Citation : — sub nom. Re Macponald, 
Ex p, McCullum, [1920] I K. B. 205 ; 122 
L. T. 316. 

7124. Add, Annotation : — Hefd. Be GiiUfebourg, 
[1920] 2 K. B. 426. 

7126, Add, Annotation: — Consd. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7127. Add, Annotation : — Reid. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7129, Add. Annotations -Refd. Re Gunsbourg, 
[1920] 2 K. B. 426 ; Be MatWeson, [1927] 1 
Ch. 283. 

7188 . Add, Annotation -Reid* Be Gunsbourg, 
[1920] 2 K. B. 426. 

7184. Add. Annotations — Consd* Be Gunsbourg, 
[1920] 2 K. B. 426. Refd. Be WigjseU, Ex p. 
Hart, [1921] 2 K. B. 836. 


PART XX. SECT. 11. SUB-SECT. 8. 1 

7107 iii. Quesdion of JaciA — TU 

Grant (N. S.), [imj i d. l. H. 681 ; 

7 0. B. H. 2r>4.~-CAN. 

tl, Oood faith — Omut of proof.y^JRe 

mackkex (k. s.). wm f D. iTb 

628 ; 10 C. B. U. 3ll.~-CAN. 


PART XX. SECT. 11, SUB-SECT. 4. 

y i. Omi8 of pritofA — Bkpy. 


Ordinance of the Straits SetUomente, 
s. 50 (1 L proTldca that ; ** Any setUo- 
inent of property, not belnir ... a 
Bettlement made m favotir of a pur* 
obaacr * . . in good faith for valuable 
consideration. . . . shall, If the settlor 
becomes bknt. within two years after 
the date of the settlement, be abso- 
lately void as against the otBclal 
as^nee & by sect. 50 ( 3 ) : “ * Settle- 
ment ’ for the purposes of this sect, 
includes any conveyance or transfer of 
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property . . . : — ffetd : upon the 
true oonstmctlon of the above sect, 
the onus is upon the oOlclal assignee 
to prove that a conveyance which he is 
seetdDg to set aside thereunder was not 
made In good faith Bo for valuable 
consideration. — CasAH Soo Tuan, Op- 
FtCIAL ASSrUNKK OF THE EbTATS OF 

V, k5oo Saw OHnow. {12811 A. C. 
67 : 100 L. J. P. O. 45 ; 144 L. T. 
lad ; 11920 -801 B . 5c O. R. 270. P. C.— 

STRAIIB ftSTTliadl^rTS. 
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’““■[1927] ^^^283 " ^ Mathieson, 

^ G«“bovirg, 

^***’[1920'] 2^^R ^ Ounsbourg, 

^ Mathieson. 

iXvJiij 1 Cu. 283. 

7148. Add, Annotation :--Reta. Be Mathieson, 
[1927] 1 Ch. 283. 

^ Bent, Ex p, Teusteb, No. 
29()2a, ante, 

7155a. Covenant to pay premiums on life policy.]— 

A. & B. were traders in partnership. In 
1927 both partners were adjudicated bank- 
rupt. In 1910, A. on his marriage had 
executed an ante-nuptial settlement, by 
which he (inter alia) covenanted with the 
trustees of the settlement to keep up a life 
policy on his life then existing & to pay the 
premiums, etc. On the bkpcy. of the two 
partners the trustees of the settlement lodged 
a proof in the bkpcy. of A. with regard to the 
covenant to keep up the policy, for a sum that 
was arrived at by commuting in a single pay- 
ment the annual premiums payable to keep 
up the policy & to make it fully paid. The 
trustee in bkpcy. rejected the proof on the 
ground that under 1914 Act, s. 42 (2), their 
claim was postponed until all the other 
creditors for valuable consideration in money 
or money’s worth had been satisfied, & he 
alleged that the assets available would not 
be sufficient : — Held : the covenant fell 
within 1914 Act, e. 42 (2), & the trustee was 
right in rejecting the proof, as being a claim 
for something which was only provable after 
the other creditors for valuable consideration 
in money or money’s worth had been satisfied ; 
& also having regard to 1914 Act, ss. 83 (8), 
42 (2), & 63 (1), the right of the trustees to 
put in a proof must depend on all the 


creditors of the partnership between A. B,, 
the joint creditors of the partnership, as well 
as the separate creditors of A., being first 
satisfied. — Re Cummino & West, Ex p, 
Neilson a Obaig r. Tbustee, [1929] l Oh. 
534 ; 141 L. T. 61 ; sub nom. Re Cctmming, 
Ex p, Neilson & Craig v. Adamson 
(Trustee), 98 L. J. Cb. 83 ; [1929] B. & 
0. B, 4. 

7156. Add. Annotation.* — Refd. Re Debtor, [1929] 
1 Ch. 362. 

7158. Add. Annotation : — Refd. Re Debtor, [1920] 
1 Ch. 302. 

7159. Add, Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch 283. 

7161a. Covenant to settle all property to which 
settlor might become entitled — Settlement of 
reversionary interest.] — Re Dent, Ex p. 
Trustee, No. 2902a, ante. 

7164. Add. Annotation : — Apprvd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. D. 615. 

7165. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 

7166a. ,] — To constitute a fraudulent 

preference throe conditions must bo fulfilled ; 
(1) that the payment is made by a person 
imable to pay has debts as they become due 
from his own money ; (2) that it in fact 
prefers one creditor over others ; (3) that the 
dominant motive with which the payment 
was made was a desire to prefer that creditor 
to whom the payment was made. If a 
voluntary payment in fact gives a creditor 
a preference & the reason for such payment 
is unexplained, then a presumption of pre- 
ference arises. The existence of an ex- 
planation ousts the presumption of pre- 
ference . — Re Drage (J.) & Sons, Palmer 
& Roberts v, Knight (1926), 134 L. T. 
765 . 


PART XX, sect. 12, SUB-SECT. 1. 

7164 X. .] — A preferoDoo & a 

fraudulent prefereuoe are vitally dif- 
ferent, Bkpcy. Act prdhlblt*^ a fraudu- 
lent preference only ; & to constitute 
a fraudulent pniference there mu^t ho 
present two olrcumataucos, a profor- 
cnoe in fact & an intention on the 
part of debtor to prefer. — Bukns r. 
UoYAt Bank ok CTanada. Burns v. 
Graham (1922), 69 D. L. B. 608 ; 51 
0. L. R. 664 ; 2 O. B. R. 241.— CAN. 

7164x1. .] — Where the delivery 

of (mods was not a dispositiou in the 
ordinary course of business fit the ollect 
was to prefer defta. : — Held : it should 
bo set aside. — Jacobson, etc. v. 
Jacobson, etc. (1920), App. D. 76.-— 
S. AF. 


7164 xU. 


-The Intention to 


give a preference Is an intention in fact, 
« must be an iutention entertained by 
the debtor. There can be no intention 
to prefer if the payment is made in 
the ordinal course of bosiness. — 
Canadian Credit Men's Assn., Ltd. 

JENKINS, [19281 3 D. L. R. 139; 
02 O. L. R. 281 ; 10 C. B. R. 77.— 
CAN. 


7167 Evi* .1 — Where a 

mtgee. knew the mtgor. oonld not meet 
bis ourrent liabilities but believed ho 
had more than suffloient property 
to pay his debts, & the conveyances 
were not made to give the mtgee. an 
unjust preference, who acted band fide 
8c without intent lo delay orodltors ; — 
Uebi : the mtge. was valltt. — Robinson 
e. Petebs (1619), 47 N. B. R. 1.— CAN, 
7167 Kvii. — .] — Knowledge 


that debtor has ceased to be able to 
meet his liabUities as they become due 
will render payments within three 
months of the bkpcy. by debtor to a 
01 editor fraudulent & voidable as 
aguinHt the trustee in bkpcy. — S teven- 
son tJ. Tatlor, Re Canadian Cap 
C(^, Ltd. (1922), 70 D. L. R. 863.— 
CAN. 

7167 xvlU. W’hore cer- 

tain transactions were impeached as 
being preferential : — Held : the primd 
facie proHumption of their invalidity 
bad not been rebutted by showing that 
they were mode as required by Bkpcy. 
Act, 8. 32, since they were made with 
knowlo<lgo on the part of the creditor 
that debtor was “ insolvent," as 
dodnod by sect. 2 (t). & therefore were 
not made in good faith . — Re Long- 
MORE (1922), 52 O. L. R. 670 ; 3 

O. B. R. 200.— CAN. 

7167 xix. .1 — ^Where three 

partners bought out the fourth & took 
11500 from A. for a quarter share 
in the partnership, 8c enhsennently 
A. advanced 1400 on the security of a 
obai^tol mtge. knowing the Arm was 
insolvent : — Held : the mtge. was void 
as against creditors . — Re Unity Manu- 
facturing Co., MooBB*fl Claim, (1923) 
1 D. L, R. 84 ; 8 0. B. R. 396.— CAN, 

7167 XX. .1 — A bank is in 

no different position from that of any 
other creditor in relation to the pro- 
vhdens of Bkpcy. Act, 8c where a bank 
knows its customer to be insolvent, 
it cannot within the three months 
limited by sect. SI accept from him 
or appropriate any money standing to 
his credit towards liquidation of a 
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liability by the customer to the bank. — 
Salter & Arnold. Ltd. v. Dominion 
Bank, [1923] 8 W. W. R. 257.— CAN. 

7167 xxl. .] — To make a 

security given a creditor a fraudulent 
preference under Fraudulent I’Kifer- 
ences Act, II. S. S. 1920 (c. 204), s. 4, 
there must be a concurrence of intent 
on the part of both debtor S: creditor. 
If the person taking the security be 
innocent of any fraudulent intent, ho 
cannot be affected by the fact that 
there was such an intent, unknown to 
him, in the mind of debtor. — W olfe 
V, Smith & Bruer, (19231 3 D. L. 11, 
64 ; (1923] 3 W. W. R. 376.— CAN. 

7167 xxli. .J — Re Thomp- 

PDN, Er p. Trustees, [1928] 4 D. L. R. 
1028.— CAN. 

7167 xxlii. Re Fox, 

Lestor V. Porter. (19251 1 D. L. R. 
198 : 6 C. B. R. 328.— CAN. 

7167 xxiv. .] — Re Vogue 

Fur Shop, Ltd., Ex p, Paquet Co., 
(19251 1 D. L. R. 785 ; 6 C. B. 11. 386. 
—CAN. 

7167 XXV. .] — Tie Fulton, 

(1926] 2 D. L. R. 277 ; 68 O. L. R. 
iOO.— CAN. 

7167 xxvi. .] — Be Oudney 

(Ont,), (19281 1 D. L. R. 699 ; 8 
C. B. R. 669.— CAN. 

7167 xxvii. Circunudanoes 

putting creditor on eiujuir^.] — Re Mc- 
OuiLiAN, Ex p. Royal Bank (Out.), 
[19281 2 b. L. R. 331 ; 10 C. B. R. 73. 
—CAN. 

gi^ Pahtable consideration not 

— Lock of consideration will 
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7171. Add. Annotation : — Retd. Re Cohen, Ex p. <2) In establishing a case of fraudulent 

Trustee, [1924] 2 Ch. 515. preference In addition to giving evidence of 

7172. Add, Annotafimt Refd. Re Cohen, Ex p. insolvency the trustee must give some evi- 

Trustee, [1921] 2 Ch. 515. donee of a view to prefer. — Re noYi^B, Exp. 

7172a. .]— (1) Debtor was adjudged Thostbb. [1924] B. & 0. R. 22. D. 0. 

bkpt. on his own petition on July 6, 1923, & 7176a. Preference by agent of debtor.] — If 

for a long time prior to that date had been a principal leaves the control of his bvisiness 

hopelessly insolvent. On June 22, 1923, in the hands of an agent so that the agent 

bkpt. paid applt. £140 by a customer’s cheque is employed to determine which of the 

& on June 21 & 23, 1923, he transferred goods creditors of the principal shall be paid, when 

to applt. of the value of £378 in discharge of they shall be paid, & why they shall be paid, 

his indebtedness. Debtor was able to pay a payment made by such an agent, with an 

his ert^ditors 2s, in the pound, but the transfer intention to prefer a creditor, of his principal 

of the goods to applt, was arranged on a is, in the event of the bkpey. of the principal, 

basis that the debt was worth 20s. in the a fraudulent preference by the principal 

pound & the goods were not of the class with within 1914 Act, s. 44. It maJtes no 

wiiich applt. was in the habit of dealing, & difference that the agent had not authority 

applt. knew that debtor was unable to pay his to sign the cheques he drew & presented to 

debts. & the transaction took place on the his principal, nor that the piincipal when 

eve of bkpey, when debtor must have known signing them had no intention to prefer any 

he had no chance of pulling round. The creditor, but honestly believed the payments 

threat of applt. to place the matter in other so made to be proper & in the ordinary course 

hands, which amounted to consulting a solr., of business. 

had no terrors for debtor ; — Held : the pay- A firm of builders, having contracted to 

ment & transfer wt?re made with a view to oi‘ect houses at S., employed T. as their 

prefer applt. & not in consequence of any salaried agent to control & manage the 

pressure which applt. brought to bear upon purchase of & payment for building materials, 

bkpt. & generally to supervise & advise tJie firm 


usnally Imply a eugrRe^tiou that a 
oonveyanoo was made unduly to 
prefer one creditor, & where the result 
of snob conveyance is that the errantor’s 
creditors will be defrauded the coO' 
veyanoe will l»e set aside without 
proof, apart from the nature of the 
conveyance itself, of the fraudulent 
intent of the grantor & the grantee. — 
DoTT V, Marks, (1924 1 .3 D. L, JX, GS7 ; 
55 O. L. R, 147.-~CAN. 

g U. Security taken.] — A person 

who makes a bond fide advance to 
another person or company when it 
is on the eve of insolvency & takes 
security therefor does not thereby 
come within sect. G4 of Bkpey. Act 
relating to prefcircd creditors, if, at 
least, he is not at the time aln^ady 
a creditor ; & even one who is already 
a creditor may, in special circum- 
stances, make such an advauc.e & 
take a valid secuiify therefor as weU 
as for his pre-existing debt. Motooxcv, 
if a preferi'od creditor within the 
moaning of tho Act did not take his 
security with tho intent of procuring 
a preference to blrnsidf over other 
creditors the transaction stands, — 
He British Colijmbia Bond Cobpn., 
Ltd. & Lang. (1931} l W, W. K. 286 ; 
11931] 2 l>. L. K. OH.-) ; 43 B. C. U. 481 ; 
12 C. B. II. 2i.L---CAN. 

7169 iii. TranBQCtUm^ hetwee^n 

relativfH. ) — Where transactions are 
between near relations, the or/ as Is on 
the parties to those trausaetions to 
show that they were not made fraudu- 
lently a.s ag<iinst creditors, & for this 
purpose evidence in corroboration is 
required. — B rown p. BuLMJClt (1922), 
66 D. L. It, 180.— CAN. 


7169 iv. .1 — In trans- 

artlona between relatives having the 
effect of defeating the claims of a 
seller’s creditors, even if the purchaser 
has full knowledge of tho seller's 
intent to defraud, such knowledge Is 
not of itself «ufllc!cnt to render the 
transaction void, if It is found to have 
been bond fide f<>r full value. — W '^agnkr 
«. Habtows. [1923] 1 D. L R. 186; 
I J 9221 3 \V. W. U. 10;>0.- CAN. 


7169 V. 

Cass, (19241 2 D. L. 
B. C. n. 371.— CAN. 


Ite Bkadt 
R, 528 ; 3.3 


7169 vl. .} — CrodItoTs, knowing 

of the insolvency of debtor, made a 
compftfttion of their debts ^vtng an 
extension of time. W’ithin. three 


months debtor was made bkpt. : — 
Held : primd facie this agreement 
constituted a fraudulent preference 
which the creditore prefened nrust 
rebut. — Re Dale & Carroi.l. (1924] 4 
D. L. lU 597 : 5 C, B, K. 139.— CAN. 

7109 vii, .1 — The onus of proof 

of an intention by debtor to prefer n 
particular creditor lies on the official 
assignee. — Re Hardy (No. 2), (1922} 

N. Z. L. R. 613.— N.Z. 

7172 i. What must be proved ,] — 

B., who was tn possession of business 
premises under a lease not in writing 
from pltf., made an assignment to 
deft. CO, for the benefit of creditors. & 
on the same day executed a sun-endcr 
of the lease .* — Held : as the sur- 
r(;nder preceded the asstonient, it 
was not Invalid as a fraudulent prefer- 
CDoe or a fraudulent parting with 
property in fraud of creditors. — B eli. 
V. Chahterkp Tritst & EXEcirron 
Co.. Chartered I'kost & Execuior 
Co. V. liKhL & BtTRSEY (1919). 4 6 

O. L. It. 192; 49 I). L. R. 113; 17 
O. W. N. 88.— CAN. 

7173 1. ** Transfer.'*} — A mtgo. imder 
Saak. Land Titles Act Is a “ transfer 
within the meaning of Bkpey. Act, 
s. 2 (2), notwithstanding the provision 
in the former Act that a mtgo. shall 
have effect as security but shall not 
operate as a transfer of the land 
thereby charged . — Rr Carson, 11922] 
1 W. W. R. 204 ; 2 C. B. R. 187 ; 
63 D. L. R. 362 ; 15 Soak. L. R. 94.— 
CAN. 

717311. .} — Re MARmMB Radio 

CoRPN.. Ltd. (N. B.). (19271 2 D. L. R, 
450 ; 8 C. B. R. 163.— CAN. 

PART XX. SECT. 12. SUB-SECT. 2. 

m i. Property amveyed to creditor by 
repifdered conveyance — Unregistered re- 
conveyance to aeldar wUhovt notice.}— 
Held : property must pass to tho 
trustee In bkpey. — Re MrCuAia & 
Bray. (19241 3 D. L. R. 44 ; 2 W. W. R. 
373 ; 4 C. B. R. 660.— CAN. 

m U. property covered by RxenipHons 
Act.] — Scot, 64 of Bkpey. Act, R. 8. C., 
1927, which provides that preferential 
conveyances to creditors within three 
months prior to an antborlsed assign- 
ment shall be deemed fraudulent & 
void as agairmt the trustee, does not 
apply to dealings by the debtor with 
Ids exempt property.— Canadian 
Credit ‘ Men's Trust Assoon. v, 
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Umbel & Gillespie Grain Co„ Ltd., 
[1931} 3 W’. W. R. 145.— CAN. 

BA. Provision in fire imn^ranre policy 
for payment to bank. ] — A provision in a 
fire insurance policy tlmt the amount 
of the U)8S shall be payable to a bank 
does not operate as an usslgnment of 
the policy to the bank, nor con It bo 
said, in tne circumstances of the case, 
to constitut e an Illegal preference under 
Bkpey. Act, 1927 <c. 12 ).— Tviigkon 
V. Dominion Bank {Can.),(1930j 8. C. R. 
67; (19291 4 1). L. U. 1028; affy., 47 
Que. K. B. 383 ; 10 C. B. R. 212.— 
CAN. 

sb. Effect of Bankruptcy Act — On 
AesigmnerUH <£• Preffrences Act (Oni.),} 
— In a pT'occedlng in bkpey. in Ontario, 
the trustee in bkpey. may invoke tho 
aid of the ot. to set aside as preferential 
a transaction between the bkpt. & 
a creiUtor which took place more than 
three months befoi'e the making of the 
autboHs(3d assignment or ri'ceiving 
order, upon th(‘ ground that the trans- 
action was prtdcrentlal under Assign- 
ments & Preferences Act, R. 8. O., 
1927, & the trustee in bkpey. is a 
poj’sou entitled to set up the provisions 
of that Act & attack the tranaactlon, — 
Re I'OMMIER, (1930} 4 D. L. R. 113; 
65 O. L. R. 415 ; 11 C. B. R. 440.— 
CAN. 

BO. Promissory note, ] — Where a payee 
of a pronil.ssory note negotiates It 
before maturity to a creditor In settle- 
ment of a debt, & within three months 
of Biild transfer of the note the payee 
is adjudicated a bkpt. or makes an 
authorised assignment under Bkpey. 
Act, R. 8. C., 1927, the transfer should 
not, upon the application of the trustee 
in bkpey., be set aside as a fraudulent 
preference under sect. 64 of said Act, 
when tho maker of the notes indicates 
that he has good defences, legal 
equitable, to a claim or on action by tho 
payee, or his or Its representative, the 
trustee In bkpey. for payment, & also 
Insists upon hJs right of set-off against 
such a claim or in such an action for an 
undisclosed & unascertained amount. 
& the ot. is unable to determine whether 
or not the setting aside of fhe transfer 
will be of benefit to the creditors whose 
claims tn whole or In part are un- 
secured. — Re Shannon (H. 8.) & Co,, 
Ltd,, Canadian Crkdit Mkn’s Trust 
AftsocN, V, Bnidfr k Duncan, [1932] 
1 W. W. R. 12.— CAN. 
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on financial matters in relation to the con- 
tract. The partners had no knowledge as to 
the terms upon which the materials supplied 
had in fact been purchased, nor were they 
aware of any of the circumstances relating 
to any payments they in fact made. They 
ei^ed cheques drawn by the agent as & 
when he prepared & presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principaJs. 
The partners having become bkpts. it 
appeared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer 
S. & Co., creditors of his principals, & then 
well aware of his principals’ insolvency, 
presented to F., the managing partner, two 
cheques which T. had drawn &; which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended 
& devoted by T., one to the extent of £100 
in payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £047 in payment 
for goods delivered by S. Sc Co. on credit 
terms not then expired : — Held : the partners 
as principals were bound by the acts of their 
agent T. w^hen he, acting within the scope 
of his employment ^ as their agent, made 
the payments in question, the act of the 
agent in making the payments with know- 
ledge of the principals’ insolvency & with 


a view of mving a preference must be treated 
as the act of the principals. — Re Deabble 
Bros., [1030] 2 Ch. 211 ; 99 L. J. Ch. 345 ; 
143 L. T. 337 ; 74 Sol. Jo. 464, 0. A. 

7177. Add, CUaiion 40 L. T. 404. 

7181. Add, Annotation : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

7183a. Payment to agent of creditor — Whether 
payment to “ person in trust for creditor.*'] — 

Re Moeant, Ex p. Trustees, No. 7414a, 
post, 

7220a. — A. being in difficulties, & 

having been served with writs by several of 
liis creditors, applied to defts., who were 
attorneys, for their advice & assistance. 
After several ineffectual attempts to make an 
arrangement, it was finally resolved, at a 
meeting of the creditors, that A. *8 property 
should be immediately sold ; thereiipon A. 
employed nn auctioneer for that purpose, 
& directed him to pay the balance of the 
proceeds, after deducting his own charges, 
to defts., which was accordingly done. 
Another meeting of the creditors took place, 
at which 5ft- in the pound was offered, which 
being r efused, A. went to prison, & obtained 
his discharge under the Insolvent Act. 
Defts. claimed to retain a portion of the 
money paid to them by the auctioneer in 
discharge of their bill of costs ; — Held : this 


PART XX. SECT. 12, SUB-SECT. 8. 

7186 vl. .1 — In order to make 

a payment a frandulent preferfiire 
within Bkpcy. Act, 1908, k 79. it is 
not necesaary that the payment nhonid 
be made in actual contemplation of 
hkpey . — He Linnet (H.) & Co., 

Ltd.. (19281 N. Z. L. R. 907.— N.Z. 

I (p. 863) 1. Creditor having 

made inguiricfi.] — Where In fiiJflJmeut 
of an agreement, a lien note was given 
by debtor by way of collateral Bccnrlty 
lor aavauct'H to oe maue by the 
creditor, who had mode the fullest 
inquiries into the Uiianolal position of 
debtor & had failed to discover his 
insolve'ncy : — Held : the giving of the 
lien note could not be construed as a 
fraudulent prefenmee. — He Hucjtikr 
Mcflic Salks Co., Co-Operativk 
Music Supply Co. v. Gold Mfdal 

PUUNITURR MANUFACTr^lNO Co., 

(J024J 2 D. L, R. 706 ; 4 C. B. R. 66.0. 

—CAN. 

PART XX. SECT. 12. SUB-SECT. 4.— A. 

r (p. 865) I. .1— If the 

ordinary result of a trausaotiou is to 
prefer one creditor to another, even 
though there is no intention to prefer. 
It is void against the trustee. It is not 
neoessary, in such a case U) estabJlsh 
anything In the nature of fraud, & 

E rovlded the offoot of the trausaction 
I to diminish the property of the debtor 
available for division among the 
creditors, It falls within sect. 95 of 
Commonwealth Bkpcy. Act, 1924- 
1929. — He Mazok, Ex jp. Rkbs, E. 
Sachs & Co., (1931] 8. R. (Q.) 19 ; 2 
A. B. C. 237.— AUS. 

t (p. 863) 1. Creditor with know- 

ledge of inttolveney .] — Actual Intent to 
defraud creditors necessary, although 
creditor aware of debtor *<• insolvency. — 
Hiokerson r. Barrington (1892), 18 
A. R, 635.— CAN. 

w t. — — .1 — The hrna ftdes of a 
transaction negatived if the ow^dJtor 
who receives payments from debtor 
has knowledge of debtor’s insolvency. 
Blit If the crwltor has no snoh know- 
ledge k the transaction is one arising 
out of the ordinary course of business, 


the fact that debtor was insolvent 
when ho made the payments will not 
render such payments a fraudulent 
preference. — He Spral, Ex p, Lucas. 
(1924) 1 D. L. 11. 19L— CAN. 

0 (p. 865) i. .] — To constitute a 

preference under Bkpcy. Act, s. 31, 
there muhl bo a common or concurrent 
view, i.e. intent on the part of debtor 
& the ctvdilor to crc‘ate a preftTonco. — 
He Bell, (19221 1 W. W. H. lOL^ ; 2 
C, B. H, 271 ; 67 D. L. K. 06; 32 
Man. L. R. 9.— CAN. 

0 (p. 805) ii. .J — He GoLDbTETN, 

[1923] 1 I). L. R. 804 ; 63 O. L. 11. 60. 

— CAN. 

0 (p. 865) Hi. .] — The intention 

of (lebtoi to yield to the dictates of his 
conscicrico k to fear the consequence 
of his crime, negatives the intention 
to prefer. At any rate, the intention 
of debtor le not enough, the creditor, 
too, muft Intend to obtain a pie- 
ference. — /iV Cakhon. (1924] 4 D. L. R. 
492 ; 65 O. L. U. 649 ; 4 C. B. R. 683. 
—CAN. 

0 (p. 865) iv. .*]— To oonatituto 

a fiaudulent profcieiice there must be 
an intention on the part of debtor to 
prefer the creditor in question & an 
intention on the part of that creditor 
to be prcferivd. Therefore where A. 
was a rretlitor of B., bkpt., & C. 
paid A. what B. owed him. & C. was 
therefore Bubslituted in the place of 
A., 08 creditor of B. : — Held : as 
the money ptiid by C. never became 
assets Id the bands of B., the trans- 
action could not be sot aside. — lie 
Niagara Hats, Ltd., Trustee r. 
Bank of Montreal, [1924] 4 D. L. R. 
953.— CAN. 

0 (p. 865) -v. .1— If a partner 

makes a payment to a creditor with 
Intent to prefer him. & there is a like 
intent on the pait of the creditor to 


intent on the pait of the creditor to 
bo preferred, this will be a fraudulent 
premrenre ^ may be set aside by the 


trustee.— Re Roskdalr Produce Co., 
Ex p, McGowan, J19241 1 D. L. R. 
321 L 4 0. B. R. 877.— CAN. 

0 (p. 865) vl. .1 — Saltkr Si 

ARNOLD, Ltd. r. Dominion Bank, 


(19261 3 D. L. R. 684 ; [19261 S. C. R. 
621 ; 7 0. B. R. 639.— CAN. 

0 (p. 865) vU. .1 — A payment 

made by debtor to a creditor within 
threo months of an assignment in 
bkpcy. is not deemed fraudulent, unless 
both creditor & debtor have a con- 
current or mutual view or Intent to 
effect a preference. — He Df.mbv & 
DF.MRY, TRUPTEE V. HALT.ANP, (1924] 
4 P. L. R. 1275 ; [19241 3 W. W. R. 
708 : 34 Man. L. R. 534 ; 5 C. B. R. 
293 : rerso., (19241 4 D. L. iL 309 ; 
(1924] 3 W. W. R. 147 ; 5 C. B. R. 87. 
—CAN. 

o (p. 865) viii. .1 — Rc Stkeves, 

Nova Rcotia Trust Co. v. Bishop, 
ri925] 2 D. L. R. 233 : 5 C. B. R. 
554.— CAN. 

c (p. 865) i*. Where the 

trustee in bkpcy. of a nartnerslup 
seeks to set aside a transfer, charge, 
or payment os a preference, the trustee 
must show that such transfer, charge 
or payment was made by the firm 
to a firm creditor with concurrent 
Intent on the part of both the debtors 
& their creditor that, as a result ol 
such transaction, the creditor should 
obtain a preference over other creditors 
of the firm.— Rc Oohrn & Mahlin, 
Canadian Credit Men’s Trust 
Assoon., Ltd. v. Sptvak (Alta.), [1927] 
1 D. L. U. 577; [19271 1 W. W. R. 
162; 22 Alta. L. R. 487; 8 C. B. R. 
23.— CAN. 


c (p. 865) X. 
(Geo. E.) & Son 
D. L. R. 1179 ; 7 C. 


.] — He Boak 

(N. S.). 11926] 1 
B. R. 477.— CAN. 


(p. 865) xi. -.]— Re Demery 
(OnL). [1926] 2 D. L. R. 120; 7 

C. B. R. 271.— CAN. 

0 (p. 865) xii. .]— Rc Kinni- 

BURGH (Ont.). [19271 3 D. L. R. 748 ; 
8 C. B. R. 303,— CAN. 

0 (p. 866) xili. .1 — Robinson r. 

McCauley (Man.) (1913). 24 W. L. R. 
617 ; 4 W. W, R. 930 ; 13 D. L. R. 
437.— CAN. 

0 (p. 865) xfv. gr 

Montreal V. Shean, (1931 1 4 D. L. R. 
305 ; O. R. 489 ; 12 C, B. R. 4 79.— 

CAN. 
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was not a voluntary transfer in favour of* a 
particular creditor, within sect. 32 of above 
Act. — W atnwrioht V. Clement (1838), 4 
M. & W. 385 ; 1 Horn & H. 395 ; 8 L. J. Bx. 
25 ; 3 Jur. 266 ; 150 E. R. 1478. 

7225. Add, CUaiion ;~12 L. T. 22. 

Add, Annotation ; — Consd. Re Stanton, [1929] 
1 Oh. 180. 

7225a. 0 — Re Cohen, Ex p. Trustee, 

No. 4k665a, ante. 

7228. Add. Annotations : — Refd. Re Prior, Ex p. 
Trustee, [1922] B. & C. R. 1 ? Re Cohen, 
Ex p. Trustee, [1924] 2 Ch. 615. 

7236. Add. Annotation : — Consd* Re Davies, Ex p. 
Miles, [1021] 3 K. B. 628. 

7237. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 615. 

7237a. - — Payment In fact giving preference.] — 
Re Dragb (J.) & Sons, Palmer & Roberts 
V. Knight, No. 716Ca, ajiie. 

7238. Add. Annotations : — Refd. Re Hoyle, Ex p. 
Trustee, [1924] B. ds 0. R. 22; Ite Drage, 


Palmer Roberts v. Knight (1926), 184 L. T. 
765. 

7239. Add. Annotation : — Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 

7249. Add. Citation ,•—12 L. T. 22. 

Add. Annotation : — Refd. Re Stanton, [1929] 
1 Oh. 180. 

7261a. .] — In order to constitute “pres- 

sure,^* it is not necessary that legal proceed- 
ings should have been resorted to, for, if the 
pressure was such that it overweighed the 
bkpt.*s own inclination, & induced him to 
pay against his will, that 'would be sufficient 
pressure within the meaning of the bkpt. 
laws. — Green & Cox v. Brabfield (1844), 
1 Oar. & Kir. 449 ; 174 E. R. 887. 

7267. Add. Annotation : — Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 615. 

7267a. .]—Re Hoyle, Ex p. Trustee, No. 

7172a, ante. 

7268. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 


7224 viii. .f-Pro- 

feronre must be gitron voluntarily by 
debtor, k whore a oroditor demands a 
transfer or a mtge., such a demand 
Imports pressure & wiU bo BUifloient 
to robut t.he suggestion of preferring 
that cr6ditor.-~%)pp v, Wiluams 
1822), 05 D. L. R. 377.— CAN, 

7224 lx. .1 — Security 

given by an insolvent debtor to a 
creditor with intent to give him a 
preference over other creditors is void : 
but the existence of the Intent may be 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor, Sc may also be 
negatived by proof of the existence of 
some other motive which may not have 
had Its origin In the creditor, e.g. when 
property is conveyed as the result of 
fear of a criminal prosecution or where 
the transaction has Its origin in the 
recognition of a moral obligation to 
restore property improperly oonvertod. 
When the idea of giving the security 
originates with the debtor, pressure 
plays no part in the tran8a<?tion. — 
Goldman w. Habkison, [1928) 3 

J>. L. K. 73 ; 62 0. L. R. 291.— CAN. 

p (p. 866) — Bankruptcy Art^ 

1908. j 79 ni.l— Good faith ’* In the 
above sub^sect. means absence of 
knowledge that a preference was in- 
tended.— 7?c Lixnky (H.) & Co., Ltd., 
[192.51 N. Z. L. R. 907,— N.Z. 

7228 X. ,J — A debtor who was 

unable to pay a certain creditor 
obtoined from her a further loan 
secured by a mtge. Shortly after 
debtor made an authorised assignraeut. 
The original debt was not included In 
the mtgft., Sc at the time the creditor 
was not aware of any available act of 
hkpey. on the ^ft of debtor : — HfUl : 
there war no Intention to prefer, & 
the creditor might rfiasonably conclude 
that the loan would enable debtor to 
oarry on his business, & the mtge. was 
declared valid. — lit Goldstkin, [19231 
1 D. L. R 864 ; 63 0. L. R. 60.— CAN. 

7228 xi* .1 — There Is no fraudu- 
lent preference unless bkpt.'s real, 
dominant. & substantial motive waa a 
desire to prcf(*r the particular creditor 
over bis other creditors. If his reel 
reason waa something cige, some benefit, 
to be obtained for himself, the trans- 
action cannot be attacked as a fraudu- 
lent preference. — OrviciAL Assioxick 
V. WaIR/UIAPA FaRMRRH* Oo-OPRRATiyR 
Society, Ltd.. [1925] N. Z. L. R. 1.— 

7285 ii. Whore an 

assignment of a book debt had been 
made within three months preceding 


the authorised assiramont : — Held ; 
the burden of establishing that it was 
not a preference was oast upon the 
assignee -creditor. Sc evidence of pres- 
sure would be of no avail to support tlie 
transaction. — Re Webb (1921). 64 

D. L. R. 633 ; 61 O. L. R. 5 ; 2 
C. B. R. 16.— CAN. 

7236 iil. .] — Re PROOREfl- 

81VK Farmers Co., Bx p. Brown 
Brothers & Burnstad, Ltd., [19231 
1 W, W. II. 833 ; 3 C. B. R. 702.— 
CAN. 

a (p. 868) I. .] — Whore a 

debtor agreed with a creditor that he 
should have some special advantage if | 
debtor became bkpt.. & the result was 
to avoid a distribution under Bkpry. 
Act of bkpt.*s property : — Held: the 
agreemont was void. — .WcWetmore, Ex 
p. Baird & I'^etkrs, [1924] 4 D. L. R. 
66.— CAN. 

d (p. 868) 1. 

Although a previous agreement to 
give security may servo to rebut the 
intention to prefer in giving security 
by one in insolvent circumstances, if 
the transaction Is attacked after sixty 
days, yet under Assignments Act, 
BS. 39 & 41, if the giving of security is 
attacked within sixty days the trans- 
action is utterly void & nothing will 
robut such a result. — Hodoe v. 
McLean Sc Union Bank f<r Canada, 
[19191 2 W. W. 11. 8,56 ; 12 Sask. L. R. 
298.— CAN. 

d (p.868) II. PItl. 

00 .. a creditor of a trading firm, 
obtained from their debtois a obattel 


Act, R. S. M.. 1913 (c. 12). S. 42. over 
the execution creditor attacking It, — 
Trotter r. Pedlar. [1921 1 1 W. W. R. 
233 ; 66 D. L. R. 717.— CAN. 

I o fp. 869) I. .1— 

I The statutory presumption of intent 
to prefer cannot be rebutted by proof 
that the debtor had no desire to prefer, 
but simply yielded to the pressure 
applied by the creditor.— Peujvtt Sc 
I Pblij^tt, Ltd. e. MoLkan. 119291 3 
! D. L. R. 82 ; 63 0. Li. R. 662.— CAN. 

j p (p. 869) 1. Transaction u ithin 

three months of insolvency.] — Briscoe 
e. Standard Bank (1923). 63 O, L. R. 
623 ; 3 C. B. R. 863.— CAN. 

p (p. 869) ii. .3— If a 

creditor knows debtor is insolvent 
before ho enters Into a transaction 
with him Sc the effect is to give to that 
ci-edltor a preference, it makes no 
difTorence what was the motive, view, 
or Interest of debtor if bkpey. inter- 
venes within three months, as the credi- 
tor could not possibly rebut the pre- 
sumption of undue preference, dr the 
transaction will be dei^med fraudulent 
& set BSido.— Re La vine, {I924J 3 
D. L. R. 318 : 4 C. B. H. 664.— CAN. 

p (p, 869) lii. .}— jWfW ; a 

creditor to whom bkpt. had made 
certain payments witlilu three months 
prior to the assignment had not met 
the presumption that such payments 
wore pDferenltal, Sc such payments 
were fraudulent Sc void. — Rr Black Sc 
White Hat Shop, Ltd., Kewton v. 
Fjntbilvkh. [1926] 4 D. L. R. 246 ; 
(1025] 2 W. \\\ R. 782.— CAN. 


mtge. Sc an aaslgnment of book -debts. 
The .firm afterwards made an assign- 
ment to deft, for the benefit of 
creditors. Pitf. oo. sought to oetab- 
lish its priority over the assignment 
to deft, ; — Held : as deft.*s assign- 
ment was not made within sixty days 
after the transaotton with pitf. oo., 
& the transaction was not attacked 


within sixty days, there was no 
statutory presumption of Invalidity 
under Assignments Sc Proferenoes Act, 
R. 8. O. 1914 (0. 134), s. 6.— Craio 
(W. G.) & Co., Ltd. e, Qtllrsfib 
(1920), 47 O. L. R, 629 ; 54 D. L. H. 
614.— CAN* 


d (p, 868) m. 

conveyance attacked aa a preferenoe 
within sixty days of its execution is 
void, remrdloss of the intent in giving 
it Sc of the pressure exerted to obtain 
it, If at the time of its execution debtor 
was in insolvent otroumstanoes or 
unable to pay bis debts in full Sc the 
conveyance had the effect of giving a 
preference, as defined by Assignments 


PART XX SECT. 12. 6UB«S£CT. 4.— B. 

sk. I*Tesfmre — Must be ariooLl — 
•* I^rcsBure,” In Bkpey. A<^t, s. 81 (2). 
means actual pressure In its original 
sense, the pressure which Is brought to 
bear by a creditor upon his debtor. Sc 
not some secret motive under the 
impulse of which debtor acts, but 
which Is not actual pressure.*— 
Bell, [19221 l W. W. B. 1016; 2 
O. B, R. 271 ; 67 D. h. R. 66; 82 
Man. L. R. 6.— CAN. 

si. ,J — The absence of 

fraudulent intention in the rircum- 
atanoee In which the fund is taken does 
not constitute pressure ** within 
Bkpey. Act, a. 81 (^2 ). — Rt CARaoN. 
[1924] 4 D. L. R. 492: 66 O. L. B. 
649 ; 4 0. B. R. 688.-^AN* 

7258 Vi. -.1 — Grant e. Van 

Norman <1862), 7 A. R. 626.— -CAN. 

7268 Vll.— *}— MAN8O0KRXAL 

Rolatcbakd Sl Co. v. NaqarDabs 
Moolohand (1928), I. L. B. 6 Ran* 686. 
— IND. 



Vd. V.— Bmikiiiptcy* Case 7£70— 7S65. 


7a70» Add. Afinoiaiion : — ttetd. Re Cohen, Ex n. 
Trustee, [1924] 2 Ch. 616, 

7818* Add. Annotaiions : — Consd. Re Cohen, Ex p. 
Trustee. [1924] 2 Ch. 616. Reid. Re Hoyle, 
Ex p. Trustee, [1924] B. & C. R. 22; Re 
Drs«e, Palmer A Roberts u. Knight (1926), 
184 Xi. T. 766. 

7823. Add, CitcUion : — siib nom, Morgan v, Baker, 
2 Jut. 1008. 

7884* Add. Annotation : — Consd. Re Davies, Ex v. 
Miles, [1921] 8 K. B. 628. 

7887. Add. Annotation : — Reid. Re Stanton. [19291 
1 Ch. 180. 

7839a. Agreement to assign interests — In con- 
sideration of advance — No memorandum of 
agreement within Statute of Frauds.] — ^By a 

parol agreement between a lender & D., the 
former agreed to lend & did lend D. £2,000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of tliis agreement, D. 
assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
B. 4, was in existence, but it was recited in 
the assignment t — Held : the assignment, 
notwithstanding the failure of bkpt. to set 
up the statute in answer to the claim by 
the lender for the perfonnance of the agree- 
ment, did not constitute a fiaudulent prefer- 
ence or a fraudulent conveyance under 1914 
Act, & was valid as against the trustee in 
bkpey. — Re Davies, Ex p. Miles, [1921] 


3 K. B. 028 ; 8%d} nom. Re Davies, Ex p. 
Trustee, 91 L. J. K. B. 81 ; [1921] B. & 
C. R. 92. 

7840. Add. Annotation : — ^Apld. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

7859. Add, Annotation : — Consd* Re Stanley (1924). 
69 Sol. Jo. 86. 

7860. Add. Annotation -Consd. Re Stanley (1924)) 
69 Sol. Jo. 36. 

7361a. .] — ^A private co., of which a father 

& son were the only directors & shareholders, 
was ordered to be wound up, & within the 
preceding three months the son paid a sum 
of £1,603 odd into the co.’s bank to reduce 
an overdraft of the co. to secure which his 
father had given a guarantee. The liquidator 
claimed repayment of the sum as being a 
fraudulent preference within Cos. (Consolida- 
tion) Act, 1908 (c. 69), s. 210, & a preliminaiy 
objection being raised that in any event no 
order for repayment could be made : — Held : 
(1 ) the real object of the insertion of the words 
“ or any surety or guarantor for the debt 
due to such creditor,” in Bkpey. Act, 1914 
(c. 59), s. 44 (1), was to enable the trustee to 
recover the payment from the person actually 
preferred ; (2) the motive of the son in 

making the payment being to keep the 
business going, there was no fraudulent 
preference, & the summons must be dis- 
missed . — Re Stanley (O.) & Co., [1925] Ch. 
118 ; 94 L. J. Ch. 187 ; 133 L. T. 37 ; 69 
Sol. Jo. 36 ; [1925] B. & C. R. 1. 

. Add. Annotation : — Consd. Re Fenton 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 


7271 viii. - Evidoiu-o din- 

cloftuig a domluant inotfvo uuoh aB fear 
of proMX'utiou or tlisgraco. iiapolliug 
debtor to give the wcurKy, is udniiBsible 
to ivbut the primd facie prepuniption 
raificd by Bkpey. Act, s. 31 (2). — Re 
Bell (1922), 67 D. L. K. C6 ; 32 
AJan. L. K. 9 ; 11922) 1 W. W. K. 1015. 
—CAN. 

7307 lii. — — ,1 -llHOcKLKSiir 

V. FltKKDMAN-ElJ.lS, L19,']2] 1 I). L. B, 
1H7 ; O, U. 56; revsfl. on fartn, 119321 
2 D. L. 11. 818 ; O. K. 439.— CAN, 

PART XX. SECT. 12. SUB-SECT. 4.— C. 

mi. .) — Moaeys improperly 

drawn by an oxor. from the funds of 
toHtator*a eatate & applied to exor.’a 
own uscB wore restored by him witldu 
throe months loeforo he wan declari'd 
a hkpt. ; — Held : the real oration waa 
not a proforentluJ payment within 
Bkpey. Aft, 8 . 31. The ostAto was 
not a •* creditor ” of the exor. within 
the HOOt., though in Bome eense a 
creditor.— Rr Cakson, [1924J 4 D. L. II. 
492 ; 36 O. L. li. 649 ; 4 C. B. H. 683. 
—CAN. 

PART XX. SECT. J2, SUB-SECT. 4.— E. 

f (p. 889) 1. Security to carer advance 
(tpaet debt,}— A necurity given for snob 
a purpoae ; — Held : to be given for 
valuable conalderatlon & bond fidet & 
under prosHure, & an action on behalf 
of other oreditora attacking the 
Hecurity was diamiawed with costs. — 
Banoue d*Hoch»xaoa V . Jeannoti’b, 
[1923) 1 W. W. B. 28 ; 16 Bask. L. R. 
523.— CAN. 

7347 V. ^.1 — An incorporated oo., 

oelng in fact insolvent, made In favour 
of ita president, a creditor, as guarantor, 
a mtge. on Its plant to secure him for 
moneys paid to the co,. Sl by the co. to 
its bankera In reduction of the eo.’s 
liability within two months of the co. 
being adjudged bkpt. :—Held : the 
transaction was free from any taint of 

id ; the CO. entered into it for the 

I object 3c in the bond fide expeota- 


I tion belief that it would thereby be 
I enat)led to carry on its bu.siuceB succobs- 
fuUy, & not with the view of 01 * 6 - 
fejring either the president or the bonk 
to the CO.’S other creditoie. — B urns r. 
Royal Bank op Canada, Bitrns r. 
Grauam (1922), 69 D. L. 11. 608 ; 51 
O. L. R. 5(i4 ; 2 C. B. R. 241.— CAN. 

7347 vi. .)— A debtor gave a 

creditor a mtge. & the effect of that 
was to give the mtg<je. a preference : — 
Held : when the intge. was created, as 
debtor had not been sued by hi» 
creditors & Lift sole reason for giving 
the mtgo. was that ho might continue 
his bubineHS & pay on his other 
ci*editors. this was not a fraudulent 

E iefercnee. — Re Barter, (1923) 1 

». L. K. 919 ; 3 C. B. K. 631.— CAN, 

7347 vii. .1 — A preference to be 

fraudulent must be giv«!n with the 
Intention of creating rights additional 
to those poss^'Hsed by other ert^ditors, 
& whcjre a piefenmce is given not to 
give one creditor an unfair advantage 
over other creditors, but to enable 
debtor to extinguish a past debt & to 
carry on his business & the pieferrcd 
creditor has no knowledge of any 
available act of bkpey, on tbe part 
of debtor, such a r‘rt‘fcreDO<> is not 
fraudulent within Bkpey. Act. — Re 
Bucuannan, 11923] 1 D, L. R. 391 ; 3 
C. B. R. 427.— CAN. 

7347 viii. .J— Canadian Bank 

OP Commerce v. Treaoy, 11924) 2 
W. W. R. 193 ; 2 D. L. R. 769.— CAN. 

PART XX. SECT. 12. SUB-SECT. 4.— P. 

7359 11. .) — The trustee in 

bkpoy. of H, under on authorised 
assignment sought to recover pay- 
ments made by H., when in a hopeless 
state of insolvency, for the purpose, 
as his creditors, defts., knew, of pre- 
ferring them so that Ids guarantors 
might be as far as possible relieved. 
The payments were made within a 
few days of H.*b voluntary assignment. 
Sc some were made after the assign'' 
ment : — Held : defts. bad not at we 

67 


able act of bkpey.** committed by H. ; 
the transactions were all before Bkpey. 
Act, 1921 (c, 17). 8. 3, but the pay- 
ments were not made in good faith.** 
— Briscoe e. Molsons Bank (1922). 
69 D. L. R. 675 ; 51 O. h. R. 644.— 
CAN. 


PART XX. SECT. 12, SUB-SECT. 4.— G. 

7881 Iv. .] — Re Assaf & 

Daboub (Ont.), 11927] 1 D. L. R, 24: 
7 C. B. R. 689.— CAN. 


7388 U. Conveyance of properly 

for past c(msideration — Creditor vdth 
knowledge of e^risfence of other creditors.] 
— Re David, 11925] 4 D. L. R. 1046 ; 
affg., [1925] 1 D. L. R. 164 ; 5 C. B. R. 
323.— CAN. 


sm. Sale by creditor — Collusive sale 
— Idymeni of proceeds of sale to 
creditor.] — Held : the transaction must 
be set aside for it was not really only a 
“ payment of money to a creditor,” 
saved out of the general proviMons of 
Asslgumcnta & Preferences Aot ; 
R. S. O. 1914 (c. 134), by sect. 6. The 
transaction was substantially an ap- 
propriation of goods In part payment 
of a preferred creditor’s claim, & the 
proceeds of the sale could be reached 
by the assignee under sect. 13. — 
Macfxe V. Cater (1921), 64 D. L. R, 
611 ; 60 0. L. K. 462,— CAN, 

sn. Chtgue obtained from debtor — 

Three days before bantcruptcy— Accepted 
by bank on day of bankruptcy.] — Held : 
a cheque does not operate as an assign- 
ment of the funds of drawer in the 
hands of the person on whom it is 
drawn ; & unless payment was made 
by the drawee before the assignment 
it was not a payment prott^eted by 
Assignments & Proferenoep Act. s. 6 (l ) ; 
but if paid beforo tbe assignment it 
was a payment in cash at the date 
when the cheque was paid by the 
bank. — R owlatt e. Garment <J. & G.) 
Manufactturinq CX>. (1921), 64 

D. L. R. 88 ; 49 O. L. R, 186.— CAN. 
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7893a. Payment ot proceeds of sale of shares — 
Payment before transfer.] — Certain stock- 
brokers within a foi*tnight of a receiving 
order being made against them sold shares for 
a client & paid the pi^eeds to him before the 
transfer was executed. The sale was ejected 
by what is called ** a put tlirough ” by which 
a jobber lends his name as purchaser, but 
no money is paid : — Heid : the payment was 
made without pressure & was a fraudulent 
preference . — Ee Fellowes, O’Biuen, Gor- 
don & Tootal (carryinq on business as 
Eixis & Co.) (1924), 68 Sol. Jo. 478. 

7396. Add, Annotation : — Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 

7404. Add, Annotation : — Consd. Re Cohen, Ex p. 
Trustee. [1924] 2 Ch. 615. 

7414a. Payment to agent of creditor — Agent 
paying over sum to principal in course of 
business.] — payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
person in trust for any creditor,** within 
1914 Act, 8. 44. The effect of that sect, is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 


in circumstances which entitle the person 
paying it to recover it back, even though it 
slioxdd turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. 

M. being indebted to GJ & also to a oo. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to C. & B., agents of G. A the co. dc, 
to the knowled^ of debtor, authorised to 
receive the payment, the sum of £1,600 in 
settlement of the amounts respectively owing 
to G. & the CO. The agents m the ordinary 
course of their emplo^^ent received that 
sum for the use of their principals & paid 
over part thereof to G. & the balance to the 
co., such payment being made in good faith, 
in the belief* that the payment was good & 
valid payment, in Ignorance of the impending 
bkpcy. of debtor dt long before any claim by 
the trustees in the bkpcy. On Feb. 11, 1921, 
debtor committed an act of bkpcy. by assign- 
ing his property in favour of his creditors, 
& on Mar. 12, 1921, a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on 0. & B. as agents, 
neither of their principals having been made 
reaps., to repay the £1,500 on the ground that 
the payment was void against the trustees 
as a fraudulent preference : — Held : (1) C. & 
B. received the money merely as agents of & 


7395 ill. Morigaote party to 

fraud ,] — Debtor grraoted a mtge. to 
certain of bis creditors. No money 
ebangrod bands & at tbe time it was 
known to debtor & to tbe creditors, tbe 
mtgees., that debtor was insolvent. 
The znigo. was part of a scheme to 
ffive an undue preforenoe : — Held: 
void under Assiemmeuts for Benefit 
of Creditors Act, 1898 (P. E. 1) (c. 4), 
& might be set aside as against the 
tnist43o in bkpcy. — Camt*cei.l v. Gal- 
LAVT, CltOCKKTT & UOYAL BANK OP 
Canada, Hr Miluoan Estate (1922), 
70 D. L. H. 320.— CAN. 

a (p. 901 ) I, Aasiffmn&nX for creditors.} 
— Creditors who take under e com- 
position affecting Rubstantially tiie 
whole of debtor’s property art* entitled 
to the protxjction of Bkpcy, Act, a. 82. 
as against the ofilcial assignee, upon 
debtor shortly afterwards being a<i- 
Judicated bkpt.. provided the payment 
was before a«Jiudiratlon & that the 
creditors had not at the time of such 
payment notice of any available act of 
bkpcy committed before that time & 
acted in good faith . — Re Cochrane, 
I1925J N. Z. L. U. 15.— N.Z. 

so. DUsolution of partnership — 
Act injurious to partnership creditors — 
J*reference given to separaie creditors. 1 — 
lie Assak & Dabous (Ont.), fl927] 
1 D. L. R. 24 ; 7 C. B. R. 689.— CAN. 


PART XX. SECT. 12, SUB-SECT. 6. 

7407 i. How time calcutatetl — Assign^ 
meni ex**cuied but not filed — SvbscQuent 
re-erecuHon dr fUing .] — An authorised 
assignment dated, executed . A delivered 
on Aug. 1 1 , was re-executed on ifkjpt. 11, 
& then filed : — Reid: the osslgruncnt 
was not revocable at the will of 
assignor ; ns soon as the trustee 
accepted the assignment it took effect 
as of the day of Its orUfinal execution, 
— Re Longmore (1922), 52 O. L. R. 
570 3 C. B. R. 200.~^AN. 

f i. Late of Ontario.] — A chattel 

mtgo. impeached as a fraudulent pre- 
ference under r. 120 by the trustee 
was made more than throe months 
before the assign roent to the tnintc^e : — 
I/eld : although tbe cliattel mtge. did 
not come within Bkpev. Act, s. 31, 
the trustee could attack It os liaudulont 


, under the laws of Ontario quite apart 
from the Act. — Re Davison, 11923) 4 
D. L. R. 1049; 62 O. L. R. 244.— CAN. 

PART XX. SECT. 12. SUB-SECT. 6. 

m (p. 903), For ** In what 

court proceedings may be taken ” read 
** In what court proceedings may be 
taken.** 

m (p. 903) I. .1— The fact that 

a fraudulent transfer was made in a 
province other than that in which the 
authorised assignment was made, does 
not deprive the ct, of the latter province 
with original Jurisdiction with respect 
to the authorised ass^nmout of Juris- 
diction to set aside tbe fraudulent 
transfer, — Re Cohen & Mahlin. 
Canadian C3redit Men’s Trust 
Assocn.. Ltd. v, Spivak (Alta.), [1926] 
3 D. L. R, 942 ; 119261 3 W. W. R. 
34 ; reesd., (19271 1 1). L. R. 577 ; [19271 
1 W. W. R. 162; 22 Alta. L. R. 487 ; 8 

C. B. R, 23.— CAN. 

7412 ii. Prior assignment of 

same property to same parties.] — The 
fact of a prior assignment docs not 
affect the right to set aside a later 
assignment of the same property to the 
same parties, & the sotting aside of the 
later assigmnont does not affect rights 
under the prior asstoment. — H odge 

V. McLean & Union Bank of Canada, 
[19191 3 W, \V. U. 1108 ; 50 D. L. R. 
123 ; 13 Saak. L. R. 85.— CAN. 

7412 iii. Denial by transferee 

thfU property belongs to bankrupt. 1 — The 
words “ property belonging to debtor ” 
in Bkpcy. Act, e. 56 (8). have practi- 
cally the same meaning as *’ property 
of dcbtnr used in sect. 26, & Include 
property of debtor which has boon 
dealt ^vlth by himself by transfer to 
a creditor, & the fact that an alleged 
fraudulent transferee from bkpt. does 
not admit that tbe property In question 
belongs to bkpt. does not prevent an 
application boing brought under the 
above sect & Bkpcy. Rule 120, for 
the delivery of tbe property to the 
trustee, — Re Houlding. [1921] 2 

W, W R. 621 ; 14 Sask. L. R. 277 ; 60 

D. L. R. 238.— CAN, 

7412 iv. Discharge of banhrupVs 

liabilUy by franaoefion. I— A tnwtee in 
bkpcy. has no right to set aside a 
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transfer made by bkpt. to a creditor 
whereby bkpt.’8 liability to the creditor 
is discharged, even though the transfer 
amounts to a fraudulent proferenoe. — 
Re Regal Puonoorai»h Co., Ejt p. 
Trustee, [19241 1 D. L. R. 047 ; 4 
C. B. R. 418.— CAN. 

7412 V. As against the Croum.] 

— The provisions of Bkpcy. Act, 1908, 
relating to fraudulent preferenoe do 
not bind the Crown. — Oiyioial 
Assignee v. R., [1922J N. Z. L. R. 265. 
— N.Z. 

7413 viil. Person claiming pro- 

perty in question as cuner rf* not as 
creditor not pnrpcr party.}-- Re STERN- 
BERG, Er p. Triefub & STRiBV, Ltd., 
11925) 2 1). L. R. 203 ; 5 C. B. R. 237 ; 
varying, 11924] 2 D. L. R. 492 ; 4 
C. B, U. 528 —CAN. 

7414 tv. .1 — In Assign- 

monts Act, R. 8. S. 1900 (o. 142), s. 39, 
** sixty days thereafter ** moans sixty 
days after the date of the conveyance 
& not after the date of some prior 
agreement upon which such convey- 
ance may have been made. Sc ** such 
transaction ” means the conveyance 
& not such prior agreemeut. — Bodge 
V. McLean & Union Bank of Canada, 
[19191 3 W, W. R. 1108 ; 60 1). L. R. 
123 ; 13 Bosk. L. U. 85.— CAN. 

w (p. 004) i. After settlement by 

trusts of preferred creditors claim ,] — 
Re Tavloh (Out.), [1926] 2 D. L. R. 
877 ; 7 C. B. R. 550.— CAN. 

up, jVote given by purchaser 

of debtor's stock dn-irade inaoraed to 
creditor — Note in hands of bond Me 
holder for value,] — Held : the creditor 
could not be compelled to share 
ratably with tbe other creditors. — ‘ 
Robertson v , Holland (1888), 16 
0. R. 682.— CAN. 

sq. Position of trustee — Cannot 
approbate dt reprehate — l^romisaory 
ntiicB transferred to d- discounted by 
creditor .) — Re Lonqmore (1922). 62 
0. L. R. 670 : 3 0. B. R. 200.— CAN. 

•t. BsiUippel by conduct,] — 9. 

made a bill of sale of certain chattels 
to deft, in order to protect the chattels 
against his creditors. Shortly after- 
wards S. made an aesifimmont under 
Bkpcy. Act to pltl., v5ho later sold 
at public auction the aasots of 8. not 
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for the use of the creditors in the ordinary 
course of their employment, & not as “ persons 
in trust for any creditor within 1914 Act, 
B. 44 ; (2) the cimimstances under which the 
money was received & paid over precluded 
appcts. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
bo necessary to decide. Semble: (3) the 
personal liability of a person to whom pay- 
ment has been made “ in trust for any 
creditor"* under 1914 Act, s. 44, must 
depend upon the facts of each case ; in 
particular, whether the trustee had acted in 
good faith & whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference. — Re 
M GRANT, Ex p. Trustees, [1924] 1 Ch. 79 ; 
93 L. J. Ch, 104 ; 130 L. T. 398 ; [1923] 
B. & C. R. 145. 

7420. Add, Citation : — 10 B. & S. 371. 

7428. A dd, A nnofations Consd. Re A Bankniptcy 
Notice, [1924] 2 Ch. 76. Refd. riuddersOeld 
Fine Worsteds t\ Todd (1925), 42 T. L. R. 62. 

7430. Add, Annotation : — Refd* Re Gunsbourg, 
[1920] 2 K. B. 426. 

7438. Add. Annotation : — Refd. Re WigzeU, Exp, 
Hart, [1921] 2 K. B. 835. 

7438a. .] — ^A father, having a power of 

appointment over a fund in favoiur of his 
children, agreed with his son to pay his debts, 
& then to appoint to him a portion of the 
fund equal to the amount of his debts, wliich 
he was then to hand over to the father. The 
father paid the debts, & made the appoint- 
ment, when the son became bkpt. : — IJM : 
the trustee had no right to the fund appointed. 
— Re Angerstein, Ex p. Anoerstein (1874), 
9 Ch. App. 479 ; 43 L. J, Bey. 131 ; 30 
L. T. 446 ; 22 W. R. 681, L. JJ. 

7440. Add, Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7442. Add, Annotation : — ^Refd. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7446. Add, Annotation : — Refd. Be Simms, [1930] 
2 Ch. 22. 

7447. Add, Annotation : — Refd. Be Simms, [1930] 
2 Ch. 22. 

7483a. 1914 Act, s. 45 .] — Be Wethered# 

Ex p. Salaman, No. 6858b, ante, 

7490. Add, Annotation : — Refd. Be Gunsbourg, 
[1920] 2 K. B. 420. 

7503a. 1914 Act, s. 46 — Transfer to private 

company formed by debtor & his solicitor.] — 

Be Simms, No. 596a, ante, 

7520. Add, Annotation : — Consd. Ucrbei*t’s Trus- 
tee V, Higgins, [1926] Ch. 791. 

7521. Add, Annotation : — Refd. Be Harris. Ex p, 
Shell-Mex & Official Receiver (1930), 99 
L. J. Ch. 448. 

7543. Add, Annotation : — Consd. Herbert’s Trus- 
tee V, Higgins, [1926] Ch. 794. 

7546a. That bankruptcy notice served on 

debtor — & of petitioning creditor’s intention 
to take bankruptcy proceedings.] — Deft, to an 
action, in wliich the trustee in bkpey. 
claimed that certiun farm stock in a bill of 
sale given to deft, by bkpt. was in the reputed 
ownership of bkpt. & formed part of his 
estate, had been informed of the service on 
bkpt. of a bkpey. notice, & later had been 
infoimed by the petitioning creditor that 
he was going to take bkpey. proceedings 
against his debtor : — Held : a mere state- 
ment of intention to take bkpey. proceedings 
amounted at most to a threat to file a 
petition, &, falling short of a notice of the 
actual presentation of a petition, it was not 
constructive notice of an available act of 
bkpey. — Herbert’s Trustee v, Higgins, 
[1926] Ch. 794 ; 95 L. J. Ch. 303 ; 135 L. T. 
321 ; 42T. L. R.525 ; 70 Sol. Jo. 708 ; [1926] 
B. & C. R. 26. 

7574, Add, Annotation : — ^Refd. Herbert’s Trustee 
V. Higgins, [1926] Oh. 794. 


iuclnciod In tlie bill of hrIc. On the 
bame occasion the auctioneer sold, on 
inblruclions of S., the ehnttelB included 
in the bill of sale & paid the proceeds 
to S. who left Canada without paying 
them to deft.: — Held: pltf., having 
refrained from attackinu the bill of 
sale earlier & having allowed the sale 
to proceed & the moneys to be paid 
to S., it was too late to hold deft, 
liable . — He Stevkiss, Imperial Cana- 
dian Trust Oo., Ltd. a. Nokih 
American Lumber & Sui^ply 0>., 
Ltd.. 111)24} 2 W. W. R. 24a ; 4 C. H. U. 
632 : 11924) 2 U. L. R. 104. —CAN. 


■w. Avoidance of transfer frandu- 
lent ynder gmcral 1«mw.) — T he right of 
a trustee In bkpey. to take proceedings 
to avoid a tninsfer made by bkpt. 
which Is la fraud of his creditors under 
geiioral laws Is Impliedly autborlH(‘d by 
Bkpey. Act & the rule.s thortumdor. — 
He Cohen & Mahlin, Canadian 
Credit Men’s Trust Arsocn., Ltd. 

V, Spivak (Alta.), [1926] 3 D. L. U. 
942; [1926] 3 W. W. R. 34; revsd, 
11927) 1 D, h, n, 677 ; [1927] 1 

W, W. It. 162; 22 Alta. L. R. 4S7 ; 8 
C. B. R. 23.—CAN. 

I (p. 906) i. Hank- 

ruptcy Act, s, 35 — Hankntptcy Hules, 
r, 120.1- He Cohen & Mahlin, Cana- 
dian Credit Men’s Trust Assopn., 
Ltd.v. SriVAK (Alta.), [19261 3 1). L. U. 
942 ; 119201 3 W. \V. R. 341; revsd,, 
[19271 1 B. L. ll, 677 ; 119271 1 
W, W, It. 162; 22 Alta. L, It, 487 ; 8 


C. B. 11. 23.- CAN. 

PART XX, SECT, 13. SUB-SECT. 1. 

7430 V. .1— Merchants Bank 

OF Canada t». Ken McCi.Aiiy & Co., 
[1921 1 1 W. W. Li, 940 ; 14 Sowk. L. K. 
187.— CAN, 

sz. Payment o/ Pltf., trnstoo 
in bkpey. of the property of a co.,Hucd 
doftN, who were the directors & offleera 
of the eo., & tho only shareholders 
cxeei)t their wives, to recover sums of 
nioiH'y withdrawTi by defta. from the 
funda of the co. Defts. bad earned a 
large part of the sums withdrawn os 
cmiiloyeea of tlie co . llrld : pltf. co. 
as tHLstAHi had no Incus standi to main- 
tain the action ; its right was no 
gr<!ator than the right of the eo. vhleh 
it represented ; the bkpt. co. could not 
ret^over payments actually made by it 
for wages, nor could Its trustee. — 
Canadian Credit Men’s Trust 
Assocn. V. Reaumk, [1931] 4 D. L. R. 
460 ; O. R. 398 ; 12 C. B. R. 420.— 
CAN. 

PART XX. SECT. 13, SUB-SECT. 2.— 
A. (a). 

sa. Faihire tn make proper ingvirics.) 
— By Bkpey. Act a creditor wbo takes 
a mtge. « falls to make the proper In- 
quiries will be hold to have knowledge 
of the lUHolvency of the mtgor. at the 
time of giving the mtge., 8c the mtge. 
will bo set OBide as a fraudulent prefer- 
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once . — Re Thompson, Ex p. Trustees, 
(19231 4 I>. L. R. 1028.— CAN. 

sb, . ) — Whore the eircnmstancos 

under wiiich a debt is paid are nuch 
that a tilrong m8pi(*ton would arise In 
the mind of an ordinary business man 
as to the bo?ia fidcs of the payment, the 
payee ought to Inquire closely Into oJ) 
the cii'cumstanccs. Otherwise, if the 
payer becomes bkpt., tho payment will 
bo constT'ued os « fraudulent prtiference. 
— He Sternbkko (1924), 27 O. W. N. 
212 ; varying, 11924] 2 D. L. R. 492; 
4 C. B. IL 628.— CAN, 


PART XX. SECT. 13, SUB-SECT. 2.— 
A. (b). 

BO, ricneral rule.] — When a person 
knows of an act of bkpey. or wilfully 
refrains from making such Inquirioa 
as would give him such knowdedgo, 
or wdiere the facts are such that an act 
of bkpey. had bt^eu committed, such a 
person bo deemed to have notice, — 

He Hersu, Ex p, Goldstein. [19231 3 
D. L. R. 101 ; 4 C. B. R. 84.— CAN. 

7537 iv. That debtor ftnancialLy 

emhatrasHed.] — Held: not of itself 
kriowledgti of insolvency. — Re Wkbb 
(1921), 64 D. L R. 633 ; 61 O. L. R. 
5 , 2 €. B. R. 16.— <3AN. 

7537 V, Thai debtor hard pressed 

for money.] — field: not snifleient to 
infer that a creditor had const rartlve 
notice of an act of bkpey. — Re 
Robbtnp, Ex p. Root. [1924] 3 D. L. R. 
90 ; 4 0. B. H. 670.— CAN, 
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7577. Add^ Annotation: — Refd. Bo Chiandetti 
(1921); 91 L. J. K.B, 70, 

7694. Add, Annotation : — Consd. Re Garrett, (1980] 
2 Ch. 137, 

7698. Add. Annotation :^Apld* Re Garrett, [1930] 
2 Ch. 137. 

7601. Add. Citation : — revsg. S. C. evib nom. Bo 
Wix, Ex p. Chatterby, 29 W. B. 400. 

7603a. Employee of company-^Refusal of 

company to pay — Termination of employ«> 
ment alleged.] — Bkpt., after his adjudication, 
entered into an agreement of service in 
writing for one year at a salary of £1,000, the 
^‘cement being signed in the name of a 
joint stock co., underneath which was the 
name of the managing director followed by 
the words, “ managing director.” An order 
was subsequently made by a registrar, under 
1914 Act, s. 61 (2), that £300 out of a sum of 
£416 13.9* 4d. due imder the agreement from 
the co. &/or its managing director to bkpt. 
be forthwith paid by them' to the trustee of 
the estate of bkpt. When the registrar made 
that order the only parties before the ct. were 
the trustee & bkpt. Neither the co. nor its 
managing director paid the £300, but alleged 
that nothing was due to bkpt. upon the 
ground that he had broken the agreement by 
absenting himself from his employment. 
The trustee then served a notice of motion in 
the High upon the co. its managing 
director asking for a declaration that ho was 
entitled to the £300 from resps. as forming 
part of the property of bkpt., & for an order 
for payment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intijntion not to perfoim the contract which 
could be treated by resps. as an anticipatory 
breach. No point was taken as to whether 
the managing director was properly made a 
resp. : — Held : in the circumstances there 
must be a declaration & order for payment 
in terms of the notice of motion. — Rc IjAVEY, 
Ex p. Thustoe, [1920] 1 K. B. 674; 89 
L. J. K. B. 24 ; 122 L. T. 592 ; [1920] B. & 
0. R. 43 ; subsequerd proceedhiga, [1920] 
B. & C. R. 180. 

7607a. Police pension —Notwithstanding 

Police Pensions Act, 1921 (c. 31), s. 14 (1).‘ 

Ro Gahrjstt, No. 6296a, ante. 

7610. Add. Annotation : — Refd. Nixon v, A.-G., 
[1931] A. C. 184. 

7612. Add. Annotation : — Consd. Re Garrett, [1930] 
2 Oh. 137. 

7615a. Application of 1914 Act, s. 61 (2) — Im- 
material whether property vested in trustee.] 

- Ua Garrett, No. 6296a, ante. 

7615b, Effect of order — No vesting.] — RcGAitBBTT, 

Xo. f3296a, ania. 

7626, Add. Annotation: — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


76S8. Add. Annotations: — ^Retd. Re Leeds & 
Bailey Breweries A Bradbury’s l^ease, Brad- 
bu^ V. Grimble, [19201 2 Oh. 648 ; Mcllroy 
V. Caements (1928), 67 Sol. Jo. 402 ; Rider v. 
Ford, [1023] 1 Ch. 641. 

7639a. Contract for sale of goods.] — Hussey v. 
Fivvall (1699), 12 Mod. Bep. 324 ; Holt, 
K. B. 06 ; 3 Salk, 59 ; 88 B. R. 1353. 

Annotation : — BeM. Hltobln v. Campbell (1772), 2 Wm. Bl. 
827. 

7648a. Assuming management of farm.] — 

Held : — a sufficient election to take the 
term. — Thomas v. Pemberton (1816), 7 

Taunt. 206; 129 B. R. 83. 

7648b. Milking cows.] — Held: assignees, 

having allowed bkpt.’s cows to remain upon 
the demised premises for two days & ordered 
them to be milked there, thereby became 
tenants to the lessor. — W elch v. Myers 
(1816), 4 Camp. 308 ; 171 E. E. 117, N.^P. 

7649a. .] — Where assignees put a term 

up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be the proprietors, there being no bid- 
ders, interfered no further in the matter, & 
never received rents : — Held : they were not 
answerable in covenant to the lessor, — 
Turner v. Richardson (1806), 7 East, 
336 ; 8 Smith, K. B. 330 ; 103 E. R. 129. 

Annotations: — Oonfd. Copeland v. StephenH (1818), 1 B. 
& Aid. 508. Distd. HaiiHon v. Stevoiihon (1818), 1 B. & 
Aid. 303, Apid. Llndnay v. Limbert (JS27), 12 Moore, 
C. P. 200. Confd. WJniams v. Taylor (1860). 21 L. T, 
612 ; Tltterton v. Cooper (1882), 0 Q. B. D. 473. Rdd. 
HUI V. Dobie (1818), 2 Moore, C. P, 342; WlJllani» v. 
BoKanquet (1819), 1 Brod. & Bing. 238 ; Doe d. Palnier 
p. Andrews (1827), 4 Bing. 348; Wollaston tJ. HskcwUl 
(1841), 3 Man. & G. 207 ; Macklcy r. Pattendeu (186J), 
30 L. J, Q.B. 225 ; Lev! r. Ayers (1878), 3 App. C'as. 8 j 2 ; 
Hill t?. East & West India Dock Co. (1884), 0 App. Cas. 
448. 

7649b. S. P. Carter v, Warne, No. 9026a, post. 

7649c. .] — Where assignrM^s for the pur- 

pose of preventing a distre.ss paid aiToars 
of rent due, at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, <fc the effects wore soon 
after sold & the lease was at the same time 
put up to sale by order of the assignees, but 
there were no bidders for it : — Held : they 
were not liable to the landlord as assignees 
of the lease. — Wheeler v. Bramah (1813), 
3 Camp. S40 ; 170 E, R. 1404. 

Annotaiimis Copeland v. StepUcius (1818), 1 B. 8c 

Aid. 593. Bistd. lianNon v. SteveuMOn (1818), 1 B. U Aid. 
303. Betd. Uaucock v. Welsh (1816), 1 Stark. 347 ; Doe 
d. Palmer v. Andrews (1827), i Bing. 348 ; Quodwin v. 
Noble (1857), 8 E. & B. 687, 

7660r. Carrying on business for benefit of 

creditors.] — Where the assignee kept bkpt. 
in the premises, candying on the business for 
tbe benefit of^the creditors from Nov. 16, 
1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter to 
the landlord : — Held : the assignee, notwith- 
standing such disclaimer, had elected to 
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7681 vi. ,] — Every pay- 

ment made by bkpt. within a short 
time of Uis bkpey. is legarded with 
snspifdoTi by tht‘ ot. as likely tft be a 
fjondnlont preferenco. The mivs la 
on the payee to show that be had no 
knowledge of an avallBble at?t of bkpey., 
actual or constrnctivc, that ho gave 
some oonsideratiun for the payment 8c 
that ho was actuated by no fraudulent 
motive in accepting such payment, — 


He Howard Graham 8c Co., Ex p. 
Graham, [1923] 2 D. L. U. 1024 ; 3 

C. B. n. 865.— CAN. 

7681 vii. .1— i?c Gbocery 

Spkojalty Co., Me Shulman, 119231 2 

D. L. B. 316 : 8 0. B. B* 46 ; offd., 24 
O. W. N. 90.— CAN. 

PART XX. SECT. 18, SUB-SECT. 1. 

1 b Might of trustee to glue notice 

of intention to retaiSr—Acorpiance of 
rent by leeeore.] — Beta Bkpey. Act, 
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B. 13 (15), extends sect. 52 (5) to all 
cases where proceedings are taken 
under sect. 13 ao as to enable either 
trustee or debtor bUnselt to overoome 
the forfeituie 8c eleot to retain the 
demised premisea for the whole or any 
part of the term. 11 this constiurtlun 
of the Act was wrong, the kssors had 
waived their rights by aooeptance of 
rent with foil knowledge of the oireum- 
Btanees notice of election to letaiu*— 
Re McEaY (1921), 61 0* L. H* 66 ; 2 
a B. 11. 69 ; 04 D* L. 11. 699.— CAN. 
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accept the lea«e. — C lark v. Hume (1825), 
By. & M. 207 ; 171 B. E. 095. 

7652a* To prevent clistress.] — Wheeler 

V. Bramah, No. 7649c, ante. 

7658a* ,] — Held: to amount to an 

acceptance of the lease. — Page v. Oodden 
(1818), 2 Stark. 309 ; 171 E. R 665. 

7670a. .]' — Cartwright v. Glover 

(1861), 2 Giflf. 620; 30 L. J. Cli. 824 ; 3 
L. T. 880 ; 7 Jur. N. S. 857 ; 9 W. R. 408 ; 
66 E. R. 260. 

Annotation : — Refd. Wilson v. Wallanl (1880), 6 Ex. D. 165. 

7681a. Statutory tenancy— Under Rent Re- 

striction Acts.] — Parkinson v. Noel, No. 
7782b, post. 

7681b. .] — A statutory tenancy 

under the Rent Restriction Acts is not 
“ property ** of the statuinry tenant within 
sect. 167 of the 1914 Act, &, therefore, it does 
not pass to his trustee in bkpcy. under 
sect. 63 of that Act, & is not extinguished on 
a disclaimer of it by the latter. — Sutton v. 
Dorp, [1932] 2 K. B. 304 ; 101 L. J. K. B. 
636 ; 47 L. T. 171 ; 96 J. P. 259 ; 48 T. L. B. 
430 ; 76 Sol. Jo. 369 ; 30 L. G. R. 312. 

7689. Add. Citation : — sub nom. Re Clayton & 
Beaumonts’ Contract, 2 Mans. 345. 

7689a. Shares — Subject to equitable charge.] — The 
rcigistered owner of fully paid shares in a 
private co. charged them in favour of W., & 
handed him the certificates & a blank 
transfer, lie subsequently gave other equit- 
able charges to other mtgees. On the owner’s 
bkpcy. his trustee disclaimed “ all my 
interest ” in the sliares under 1914 Act, but, 
as the blank transfer was not completed & 
lodged & none of the mtgees. applied for a 
vesting order, bkpt.’s name remained on the 
register: — Held: (1) as between himself Ac 
the CO., bkpt., so long os his name remained 
on the register, was entitled to vote in respect 
of the shares, though, as between himself & 
the mtgees., he could only vote as they 
dictated ; (2) the trustee could not have 

disclaimed more than the equity of redemp- 
tion in the shares. Qu. : whether a trustee 
can disclaim unincumbered fully paid shares. 
— Wise v. Lansdell, [1921] 1 Ch. 420 ; 90 
L. J. Ch. 178 ; 124 L. T. 502 ; 37 T. L. R. 167 ; 
[1920] B. & 0. R. 145. 

7692. Add. Annotatioyi : — Refd. lie Wait, [1926] 
Ch. 962. 

7693a. Sub-contract for sale of land — Contract for 
purchase of land need not be disclaimed.] — 

W’hcre a person, who is subsequently ad- 
judicated bkpt., has entered into a contract 
for the purchase of land & into a sub- 
contract to sell the same land with a build- 


ing thereon to be erected by him, his trustee 
in bkpcy. ia entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a lien upon such mterest in the land as 
bkpt. possessed before his bkpcy., including 
the right, if any, to specific performance of 
the contract of purchase of the land ; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of iho 
contract to build, & his equity is subjecl to 
the overriding equity of the original vendoi . — 
Re Gough, Hanning v. Lowe (1927), 96 
L. J. Ch. 239 ; 71 Sol. Jo. 470; [1927] B. & 
C. R. 137, D. C. 

7702. Add Annotation : — Distd. Re Katherine et cic, 
Ltd., [1932] 1 Ch. 70. 

7704. Add. Annotations : — Refd. Wise v. Lansdell, 
[1921] 1 Ch. 420; Re Lister, Ex p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 

7707. Add. A'nnotation : — Consd. Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70. 

7735. Add. Citations: — sub nom. Re Wegg, 
Ex p. Hanbury, 12 L. J. Bey. 43 ; sub nom. 
Re Wegg, Ex p. Banbury, 7 Jur. 660. 

7751. Add. Annotations : — Consd. Re Hyams, Ex 
p. Lindsay v. Hyams (1923), 93 L. J. Ch. 184. 
Refd. Re Lister, Bradford Overseers & Corpn. 
V. Durranco (1925), 42 T. L. R. 143. 

7756. Add. Anyiotation : — Consd. Re Lister, Brad- 
ford Overseers & Corpn. v, Durrance (1925), 
42 T. L. R. 143. 

7756a. Right to compensation.] — 

Where the tenant of a farm lield on a verbal 
tenancy becomes bkpt., & the trustee, having 
entered into possession of tlio farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
& the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom arrears of rent are due, the 
landlord is not bound to account for such 
payment. — Re Wadsley, Betiinson's Re- 
presentative V. Trustee (1925), 94 

L. J. Ch. 215 ; [1925] B. & C. R. 76, D. C. 

7764a. Liability for rates for period of occupa- 

tion until disclaimer.] — Where a trustee in 
bkpcy. goes into occupation of onerous pro- 
perty subsequently disclaims the property, 
he is liable to pay the rates on the property 
for the period of his occupation. — Re Lister, 
Bradford Overseers & Corpn. v. Dur- 
rance (1925), 95 L. J. Gh. 145; 42 T. L. K. 
143 ; 89 J. P. Jo. 692, C. A.; sub nom. Re 


PART XX. SECT. 16. SUB-SECT. 6.~~A. 

76661. Right io disclaim — Lease .] — 
(Ji'Ticic Specialty Manufactuiuxg 
Co. V. Eastern Trust Co., [1931] 3 
M. P. H. 626.-- CAN. 

7672 i. Within what time — Extension 
of time — Power of court to grant .] — 
Re liooERB (Deceased) (1926), 26 
8. R. N. 8. W. 626 ; 43 N. S. W. W. N. 
143.— AUS. 

7676 1. Sufficicncu of disclaimer — 
Xyelay in Uudng decieioc steps.] — By 
viitue of Bkimy. Act, », 52, when tbe 
tmstoo does uot dooido, withio a 
moQtb after the bkpcy., to retain 
promises hold under a tenancy not 
yet expired, Uds is taken to be a 

J.S. 


lisclaUnor of tho promises & puts an 
rid to the tenancy & also to a sub- 
euanoy created by the tenant.— 
lEOUiBR V . Dufresne (1922), Q. It. 
10 S. O. 625.— CAN. 

7676 ii, Verbal disclaimer — No 

onsent of creditors.] — Held : tho 
kssigrnoo could not mako a dlBclaiujor 
»f a debt without tho consent of tbo 
iroditors. — Browne e. Sidney Mills, 
^TD.. [1920] 28 B. C. U. 73.— CAN. 


PART XX. SECT. 16. SUB-SECT. 5,— E. 

7761 i. On trustee — liight to remove 
fixtures.] — Where A. purchased a 
tenant’s interest in leased premises 
Including trade fixtures & the last 
tenant had made an assignment for 


tho benefit of creditors to deft., who 
a disclaimer : — ilelti : the fixtures 
belonged to deft., & ho had the tight 
to remove them within tho thj*ee 
montliR* delay given by Creditoi's* 
Trubts Deeds Act, s. 65 (1). — Winte- 
mute V. Taylor, [1919] 2 W. W. R. 
882.— CAN. 

sd. On creditors — Disclai mer of assets. ] 
— A secui'cd creditor put in a claim 
against bknt.'s estate for cerUiln 
assets, which assets the tnistee dis- 
claimed : — Held: the ct. could not 
order tho trustee to accept those ass-ets 
as part of tho estate. — He Canadian 
Carpet & Comforter M anupaoturino 
O o., Ex p. A.-G. FOB Canada, 11924J 4 
D, L. U. 1307 ; 5 C. 13. IL 54.— CAN. 
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LTSTBB, Bx p. BrABFOBD OVBRaBBBS & 
BjaADPORD CORPN., fl926] Ch. 14«; sub nom. 
Be LasTBBy Ex p, Bradford Ovsibssbrs Ss 
OORPN. V. Burbancb, 134 L, T. 178; 90 
J, P. 33 ; 24 L. Q. B. 67 ; [1926] B. Sl 0. R. 6. 

7769* Add, Annoiations : — > Rofd« Harrison v, 
Hollands [1921 J S K* B. 297 ; OhillininForth 
V, Esche, [1923] 1 Ch. 676. 

7778. Add, Annotations : — Gonsd. Be Hyams, 
Bx p, Lindsay v, Hyams (1923), 93 L. J. Oh. 
184. Hsfd. Be Lister, Bradford Overseers 
& Corpn. V. Durrance (1926), 42 T. L. B. 143. 

7778a. •• — - .] — After a debtor has been 

adjudicated bkpt. his trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised levests in the landlord 
under 1914 Act, s. 54 (2), & he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor. — Re Hyahs, Ex p. 
Lindsay v, Hyams (1923), 93 L. J. Ch. 184 ; 
130 L. T. 237 ; [1923] B. & C. B. 173, 0. A. 

7782a. Rights as to statutory tenancy — 

Under Rent Restriction Acts.]— The effect of 
a disclaimer by a trustee in bkpcy. of bkpt.’8 
interest in a quarterly tenancy is to deprive 
the tenant of any further interest in the 
demised premises, &, consequently, he is 
debaiTed from relying on a statutory tenancy 
therein under the above Acts. — Hedves v, 
Davies, (1921 j 2 K. B. 486 ; 90 L. J. K. B. 
675 ; 125 L. T. 354 ; 37 T. L. R. 431, C. A. 

CoMd, Roe v. HnssoU, [1928] 2 K. B. 117. 

Refd. Mellmvfl v. Low, (19231 1 K. B. 522 ; Parkinsoa v. 

Noel. [1923J 1 K, B. 117. 

7782b. .] — ^A statutory tenancy 

under Increase of Rent & Mortgage Interei^ 
Restrictions Act, 1920 (c. 17), is ** property ** 
of the tenant within 1914 Act, s. 167. 

Pltfs. having let to deft, a dwelling-house 
to which the Act of 1920 applied, deft, 
retained possession of it after the expiration 
of the term under the provisions of that Act. 
Deft, was aften^ards adjudicated bkpt., & 
the trustee in bkpcy. disclaimed any interest 
in the house. In an action by pltfs. against 
deft, for possession of the house & mesne 
profits : — ffeld : (1) the statutory tenancy to 


which deft, bec^e entitled under the Act 
of 1920 was “property.** within 1914 Act, 
s. 167, & passed under sect. 53 to his trustee 
in bkpcy ; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist ds was no longer available for the 
benefit of deft., Sc consequently pltfs. were 
entitled to judgment. — ^Parkinson v, Noel, 
[1923] 1 K. B. 117 ; 92 L. J. K. B. 361 ; 128 
L. T. 538 ; 67 Sol, Jo. 184 ; 21 L. G. R. 130. 

Anru^atUms : — As to (1) Conid. Reeves v, Dean, Nnon v, 
PeHesTrinl, fl92.1J 2 KB. 804 . Bzj^d. Lovlbond e. Vincent, 
(19291 1 k. B. 687. Overd. Sutton v, Dorf (1932), 76 
Sol. Jo. 359. As to (2) Rm. Mellows r. Low, [1923] 
1 K. B. 622 ; Roe v, Russell, 11928] 2 K. B. 117. 

7782c. .] — Sutton v. Dorf, No. 

7681b, atde, 

7780a. On mortgagee — Of shares — Bankrupt’s 
name stiU on register.] — Wise v, Lansdell, 
No. 7689a, ante, 

7791. Add, Annoiations : — Refd. Wise v, Lansdell, 
[1921] 1 Oh. 420; Be Lister, Ex p, Bradford 
Overseers Sc Bradford Corpn., [1926] Oh. 149. 

7793. Add, Annotation : — Refd. Be Katherine et 
cio. Ltd., [1932] 1 Oh. 70. 

7793a. .1 — Morris (D.) &: Sons, 

Ltd. V, Jeffreys (1932), 40 T. L. R. 76. 

7801a. .] — Naish v, Tatlock (1794), 

2 Hy. Bl. 319 ; 126 E. R. 573 

Annotations : — Consd. Vincent v. Godson (1853). 1 Sm. 8c G« 
384. Beld. How 0 . Konnet (1835), 3 Ad. & El. 659. 

7801b. .] — Beard v. Davidson (1843), 

1 L. T. O. 8 646. 

7811. Add, Annotation : — Consd. Be Farrow’s 
Bank, [1921] 2 Ch. 164. 

7821. Add, Annotcdiona : — Refd. Be Hyams, Ex p, 
Lindsay v, Hyams (1923), 93 L. J. Ch. 184 ; 
Be Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 

7832. Add, Annotations : — Refd. Be Hyams, Ex p, 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Be Lister, Bradford Overseers & Corpn. v, 
Durrance. (1925), 42 T. L. R. 143. 

7835. Add, Annotaiions : — Refd. Re Hyams, Ex p, 
Lindsay v, Hyams (1923), 93 L. J. Ch. 184 ; 
Be Lister, Bradford Overseers & Corpn. v, 
Durrance (1925), 42 T. L. R. 143. 

7836. Add, Annotations : — Refd. Be Hyams, Ex p, 
Lindsay v, Hyams (1923), 03 L. J. Ch. 184 ; 
Be Lister, Bradford Overseers Sc Corpn. v, 
Durrance (1925), 42 T. L. R. 143. 


7770 U. Right to , 

A monthly tenant remained in pbe- 
session after belngr adjudicated in- 
solvent. The oiftctal asshniee having 
disclaimed interest ; — Heid : the land- 
lord was entitleil to an order for posses- 
sion. — Rt Abubareb Haji ABDtrUA 
(1924), I. L. R. 48 Bom. hSO.—WD, 


7787 Uj. .1 — A disclaimer of i 

lease uv an asfifimoe for the benefit o 
CTe(ilt.or8 : — Held: to oficrste as i 
forfeiture A: not as a surrender. A t 
effect the termination of a sub-leas 
panted by the assignor. — Kerb t 
Coital GiiocERy, Ltd., (19211 
W. W. R. 1221 : 59 D. L. rI 388 ; 
C. B. 11. 490.— CAN. 


7788 1. -- — Liability to ejectment]'- 
v^ere a tenant, who has replace' 
bkpt. on disclaimer of the lease by th 
trustee, has besrun an action of ejeci 
D^nt ^inst the sub-tenant, wh 
refuses to quit the premises, if the latU 
does not avail himself of hi« rlsfht 
undei n A 12 Geo. 6. c. 17, s. 43 ™ 
contents the a^^tion A allows It t 
proceed to iudvment. he cuinnot the 
present a petition invokfug hLs right 
— SbOUIER V. OUFREnNE (1922), Q. li 
60 S. O. 526.— CAN. ^ 


PART XX. SECT. 16, SUB-SECT. 6. 

7815 i. In what cases — Trvtdte elect- 
%no not to take, | — The order for dorm’S- 
810 U under Bkpt. A Insolvent Act, 
1857 (Ir.), R. 271. is consequentlsl upon 
the order to assigneoH lo elect, A 
though the judge bus » dlpcretiou, yet 
upon the assiguooR electing nc»t to take 
the premlHes, there Is a pHinA facie 
duty upon th© juders to make tb»» order 
for poHsesfiion unioss gocKl reason Is 
shown to the fM>ntrary» the objc*ct of 
the sect, being to protoet the landlord 
from being left with a bkpt. tenant.-— 
Re Kbake (1922), 67 1. L. T. 5.— IR. 

PART XX. SECT. 17, SUB-SECT. 1. 

ol. .] — The debtor co., before 

its authorised assignment In bkpcy*, 
was Indebted to its landlord for rent. 
The landlord dJstrainod for rent, A the 
debtor’s goods on the demised premises 
wore under sebmre by the landlord A 
In its possession when the debtor’s 
ashignment became effective, A a 
cusUMiion woe appointed : — Held : the 
landlord was at that* time a secured 
creditor, within Bkpcy. Act, A the 
ciistodlan, as custodkm, never came 
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into poHaoBslon of the goods under 
tUstress for rent . — Re Patkbhon (1>. S.) 
A Co.. 11931] 0. K. 777 ; 12 C. B. II. 
433.— CAN. 

7847 ii. .] — In Saskatchewan 

tlie ©ffoct of Landlord A Tenant Act, 
R. 8., 1930, A of Bkpcy. Act. 
R. 9. C., 1927, Is that on a bkpcy. the 
liquidator or trustee may affirm A 
rt'tain any tenancy held by bis assignor. 
He may disclaim the tenancy or i^e, 
A as tnistoe oouttnne in occupation of 
the leased premises for so long as be 
shall Inquire the premises for the pur- 
poses of the trust estate, paying rental 
therefor, A that occupation by the 
trustee te subject to sect. 45 (2) of said 
Landlord A Tenant Act. If th© trustee 
elects to disclatm the lease or tenancy 
any aooeleration clause in the lease is 
s^tutorily avoided, the right of the 
landlord to distrain or realise his rent 
by distress ceases. A the landlord la 
deprived of any right he might have to 

g rove as a creditor for any portion of 
tie uncxplred term of the lease. 
Because of, A only when the landlord 
is statutorily deprived of these rights, 
or any of them, A when the lessee has 
such goods or ohatfcds on which the 
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7807a. One year’s rent due befwe registration of 
eomw>sltion deed.]— Wnxiaus e. Cadbuht 
(1867), L. R. 2 0. P. 468 5 36 L. J. 0. P. 238 ; 
16L.T.864; 16 W. B. 906. 

Sdey e. Giesves (1868), L. R. 8 0. P. 
694. PsUd. Be DoofUaa, Bx p. Ryder (1871), 9 Oh. App. 
41a* 


7868. Add. Annotation : — ^Apld. Be Wells. [1929] 
2 Oh. 269. 


7869. After this case add : — 

.h-See Bkpcy. Act, 1914 (c. 59), s. 36 (1). 

7869ft. — The lessee of a farm, in respect of 

which the rent was payable quarterly, died 
intestate in 1928, ^ his administratri:^ entered 
into possession. Subsequently an order for 
administration was made in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order one quarter’s rent 
was unpaid. A receiver was appointed, & 
ultimately the lessor, three quarters* rent 
being by that time due to him, took out a 
summons, in the administration action, for 
the purpose of ascertaining whether, having 
regard to Administration of Estates Act, 
1926 (c. 23), 8. 34 (1), which applied the 
law of bkpcy. to the administration of 
insolvent estates, he was entitled to distrain 
on the property : — Held : there was nothing 
in 1914 Act which interfered with the land- 
lord’s right to distrain, & he was entitled 
to distrain for the three quarters’ rent. — 


Be Wblls, [1929] 2 Oh. 269 ; 98 L. J. Oh. 
407 ; 141 L. T. 828; [1929] B. & C. B. 119. 

7878. Add. AnnotaiUm : — ^Apld. Be Johns, Worrell 
V. Johns, [1928] Oh. 7B7. 

7918. Add. Citation :—l2 L. T. 26. 

7931a, .] — Assignees of a blmt. agreed to. 

sell a part of his estate. So died a bill for 
specific performance. It turned out that 
the estate was vested in an assignee under a 
previous insolvency. After the master had 
made his report, u^n a reference as to title, 
the assignee in insolvency offered to concur 
in the sale : — Held : a good title could be 
made. — S idebotham v. Babrikqton (1841), 
4 Beav. 110 ; 10 L. J. Oh. 802 ; 6 Jur. 429 ; 
49 E. B. 280. 

Annotation : — ^Befd. Fraser v. Wood (1845), 8 Beav. 330. 

7949. Add. Annotations : — Apld. Parey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch 667. 

7950. Add, Annotations: — Apld. Parey v. Cooper, 
[1927] 2 K. B. 884. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 607. 

7950a. .] — If bkpt. join with his trustee 

in selling the goodwill & business previously 
carried on by bkpt., & agrees with the 
purchaser not to carry on a similar business 
within a prescribed district, such agreement 
is binding on him. — Buxton & High Peak 
Publishing & General Printing Co. v. 
Mitchell (1886), 1 Cab. So El. 627. 


Part XXI. — Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


7968a. .] — Qu. : whether the assignee 

of an insolvent can maintain an action against 
an attorney for negligence in prepaiing a 
lease for the insolvent, whereby he failed to 


obtain possession of the premises demised. — 
Delafield V. Freeman (1829), 6 Bing. 294 ; 
3 Moo. Sl P. 704 ; 8 L. J. O. S. C. P. 70 ; 130 
E. B. 1293. 


Jttndlord has distrained, or would bo 
entitled to distrain, the trustee shall 
))ay to the landlord In tho distribution 
of the estate In priority to all other 
•lebte, an anumnt not exceeding the 
\'aluo of the tUstrainablo assets & not 
excoedlntf tliree months’ rent aocnied 
due prior to the date of the nMiclvlng 
order or assignment. — New Regina 
Trading Co., Ltd. e. Canadian 
( iRRDiT Men’s Trust Assocn., Ltd., 
[1932] 2 W, W. R. 692.—CAN. 


PART XX. SECT. 17, SUB-SECT. 8. 

•a. Property claimed by lienholders <£* 
mmioao^s.\ — Held: tho prohibition 
in Landlord’s Rights (Bkpcy.) Act, 
Altaw 1924 ( 0 . 12). s. 3, as to distress 
for rent not applicable to above pro- 
perty, the estate having no beneRclal 
interest therein . — Re ha»«lton & 
Oak*^ [19281 2 D. L. B. 614 ; [1925] 
1 W. lEt. 172 ; 6 C. B. R. 466.— CAN. 


PART XX. SECT. 17, SUB-SECT. 4 , 

r i. .1 — ^A sherlir who has seised 

6c is in possession tinder a landlord’s 
distress warrant prior to the tenant 
making an authorised asfdgnment 
under Bkpcy. Act, is bound to hand over 
the goods to the trustee in bkpoy. on 
demand.— -Re Work & Dat Estatr, 
fl92lj 2 W. W. R. 94 ; 68 D. L. B. 
377 i 1 O. B. R. 663.— CAN. 


PART XX. SECT. 17, SUB-SECT. 6. 
, 7366 vU. .HA land- 

lord olatined, in bkpcy. proceedings, 


the same priority in respect of taxes as 
for tho rent : — Held : while a mere 
covenant to pay taxes is not a covenant 
to pay i-ent, the parties to a lease can 
stipulate that tno taxes which the 
lessee covenants to pay shall be deemed 
to be rent 3c may bo recovered in the 
same way ; & tho landlord has the 
same priority in respect of the unpaid 
taxes as ho has in respect of rent fixed 
by the reddendum, — lie Naitonal 
Piano Co., (19311 3 D. L. R. 298 ; 66 
O. L. R. 303 ; 12 C. B. R. 52.— CAN. 

7868 fi. .1 — Re Williamson 

(1927), 88 B. C. R. 479.— CAN. 

d i. Goods seized by landlord — 

Idability for costa of seizure.) — Held: 
the trustee was entitled to the posses- 
sion or the goods without paying the 
costs of the sehnire. — Gardner v. 
Guy Street Garage (1922), 70 

D. L. TL 67.— CAN. 

PART XX. SECT. 18, SUB-SECT. 1. 

7907 V. Bond — Purchased by 

bankrupt from trust of which bank'- 
rupt sole trustee — Refusal to assiffn — 
Person appointed to assUpu) — The 
estate of bkpt., who was serving 
a seuteuoe of penal servitude, in- 
cluded an interest amounting to 660 
in a bond & dispositioD In security. 
He had bought the Interest from a 
trust in whlcm he was sole trustee, 
hut he had never had the title trans- 
ferred from himself as trustee to him- 
self as an Individual. Tho borrower 
offered to repay the loan on reoetpt of 
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a valid discharge, but he would not 
accept a discharge signed by the trustee 
In bkpcy. The trustee, therefore, 
prepared an assignation of the bond by 
bkpt. to himself, but bkpt. refused 
to sign it, & persisted in his refusal in 
spite of an order pronounoed upon him 
in the Sheriff Ct. No pains could 
follow, as bkpt. was already In prison. 
Tho tnistee then presented a petition 
craving the ot. to authorise the clerk 
of ct, to Bijm the assignation on bkpt. *8 
behalf. The parties interested In the 
execution of the assignation in the 
manner proposed having lodged in 
process letters of consent thereto, the 
ct., in view of the small sum Involved, 
granted the prayer of the petition. — 
Pennell’s Trustee, [1928] S. C. 605. 
—SCOT. 

PART XX. SECT. 18, SUB-SECT. 2. 

h i. Nature of trusie€*s HUe .] — 

Doe d. Rankin v. Andrews (1883), 
22 N. B. E. 426.— CAN. 

•t. Interference by court.]— Re Gold 
BERG (Ont.), [19271 4 D. L. R. 776 ; 
8 C. B. R. 468.— CAN. 

PART XX. SECT. 18, SUB-SECT. 4. 

ag. Inadequacy of price — Whether 
qround far resrission.! — -The ct., under 
the circumstances of the case, refused, 
upon the application of a debtor who 
had assigned all his property in trust 
for his creditors, to set aside a sale 
made by the trustees, on the ground 
of inadequacy of price. — Linton v. 
MIOHIE (1859), 7 Gr. 282.— CAN. 
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7974. Delete the words the damage suffered, 
if any . . . claim should be made." 

7984* Add. Anvoiafion : — CoDsd. Wilson v. XJxdted 
Counties Bank, [1920] A. C. 102. 

7992. Add, Avnoialimi : — Aa to (1) Refd. Ellis v. 
Torrington (1919), 89 L. J. K. B. 309. 

8002. After this case add ** See, now. Order of the 
Lord Chancellor, dated Aug. 15, 1921, [1921] 
W, N. 362." 

8025a. Sale of goods — After making of vesting 

order.] — F ord v. Dabbs (1843), 6 Man. & G. 


309 ; 6 Scott, N. B. 192 ; 12 L. J. C. P. 134 ; 
134 E. B. 583. 

Annotations : — ^Betd. Williams v. Chambers (1847), 10 Q. B. 
837 : Jaoksen e. Burnham (1852), 8 Sxoh. 173. 

8083, Add, AnnotaiUm : — Refd. Anglo- Baltic Sc, 
Mediterranean Bank v. Barber, [1924] 2 K. B. 
410. 

8040a. .] — A. was in possession, on 

Oct. 23, 1847, of barges which had belonged 
to the bkpt. On Oct. 29, A. sold to B. A 
fiat issued Nov, 4 on an act of bkpey, com- 


PART XXI. SECT. 8, SUB-SECTT. 1. 
k (p. 977) I. 

p*7tt)fr of eittrwTicv.l — A trustee .. 
in OntHtlo was ropleoed by a trustee 
ro‘?i(leiit in Quebec, who waa authorlaed 
to proceed with the action of the former 
but failed to produce any 
power of attorney ! — Held .* production 
not neocHnary. — Monnis v , Klinr, 
Demrh.^, OaKNiSHER (1922), 66 D. L. E. 
330.— CAN 

ah. Duty to site in official name.] — 
Pltf., in his official capacity as trustee 
In bkpey., ut-ed bis owm name instead 
of his official title in an action ; — Held: 
to avoid any difficulty the acaiou 
should bo treated as an iHtmc directed 
under Bkpey, Rule 120, as the form 
of action only affected the question 
of costs. It was of no real conse* 
quoDce as Bkpey. Act, s. 16, providing 
that the trustee may sue in bis own 
name, is permissive. — F itzokrald o. 
MrMoRROw, fl923J 4 D. L. It. 619; 
52 O. L. H. 383 ; 3 C. B. R. 29.— CAN. 

7998 U. .1 — Except In those 

cases where a creditor is authorised 
under Bkj»cy. Act, s, 35, to take pio- 
ceedingb, any pro<*eeding to be taken 
for the benefit of bkpt.'s or authorised 
aHsignoi*8 estate roust be taken by 
the trustee or authorised assignee. — 
Houldino r. Canadian Credit Men's 
Trust Ahso(-n., Ltd., ( 1 92 1 1 2 VV. W. E. 
899 ; 14 Sank, L, R. 356.— CAN, 

8000 Ui. Prc$ceedinos begun In 

•wrong couri — Tran.'^frr of procc^inoH.] 
— Where proexK^dings had l»een iHwn- 
rneuced in the wrong ot. : — Held : the 

E ioc<H*diiisM sliouid tie continued under 
tkpey. Act. r. 120 ; & an order tr»ins- 
ferririBT the proceedings to the bkpey. 
side should be made If necessary. — 
Saltkr & Arnold, Ltd, r. Dominion 
Ba.nk. [19221 3 VC, W. R. 209; 68 
D. L. R. 702.— CAN. 

8000 iv. ^pplicaiifmaichomffcrs 

for derUtndtnn — Aj otter unVtin htris' 
diction of Bankruptcy Coiirf. }—\V here 
there was no (i nest ion in the action 
that could not be fully & cfTectnally 
dealt with by the Judge in bkpey. in 
the summary way prc»vided by r 120 ; 
— Held : the applic.ation must lie 
refem^d to the iiiugc In bkpey, to be 
dealt with by him. an interim injunc- 
tion to stand in the meantime. — 
Eastern Trost Co. r. Li/>vd Manu- 
FAcrtTRiNO Oo,. [1923] 2D L. II 852 ; 
fdi N S, R 246; 3 C. B. R. 710.— 
CAN. 


8000 V. Action to set aside 

settlement made by hantrrupLy— A 
tru*^1e<* in bkpey. brought action In the 
Supnunc Ct. to set aside a settlement 
made by bkpt. in favour of doft. & 
voidable under Bkpey. Act, s. 29 ; — 
IJeUi : the action was lmprop<»rly 
taken ; the trustee should have pro- 
ceeded inidor r. 120, which provides 
a summary method of disposing of 
matters of this kind by a motion in 
chamtM>r«. which mar afterward*^ take 
the form of an is<»ue or tiial ; the ct, 
should diHCoiintensnco coatlv pro- 
oeeiiingH when summary & inexpensive 
ppocecdlrigK arr open to the trustee.— 


Stillwater Lpmukr & Shinole Co. 
f). Canada Lumber & Timber CJo., 
11923] 2 D. L. R. 900 ; 32 B. C. R. 81 
11923 1 W, W. R. 1333.— CAN. 


8000 vl. Proceedings to set aside 

sale or transfer by bankrupt,] — An 
action by a tnisteo in bkpey. to set 
aside a ctmveyanoo by debtor must be 
oommenoed as prescribed by r. 120, 
by summary application to the bkpey. 
judge In chanibers, & not by a writ of 
summons In the Ct, of k. B. — Re 
Viscount Grain Growers Co-dpera- 
TTVE Assoon.’b Trustee v. Brum well 
& Rotal BANKt^(I9241 3 D. L. R. 803 ; 
[1 9241 3 VV. W. R. 64 ; 5 0. B. R. 94.— 
CAN. 

8000 vil. Appellate court — Ap‘ 

peal against ludgmhd in favour of 
bankrupt — Judgment assigned by hank^ 
rupi to third party,] — Held: tho trustee 
in bkpey. had a right to resume the 
action in the interest of the estate. — 
Freedman e, Hajit, Re Baittle 
(1922), 68 D L. R. 288 ; 2 C. B. R. 
536.— CAN. 

aj. Assent of inspectors — Whether 
necessary — Motion for direvtUms.] — Re 
Jacobson, Ex p, Ooldbero (N. B.), 
119271 2 D. L. R. 363 ; 8 C. B. R. 258,— 
CAN. 

tk. Application for interim 4n- 
unction — Undertaking ns to damages, 1 — 
Held: should be made binding oo a 
trustee in bkpey. personally, when 
suing in his offloisd capacity, muoss the 
ct. is satisfied that the estate in his 
hands will be sufficient to answer 
damages. A trustee is under no obliga- 
tion to take such a proceeding without 

g roper indemnity from the creditors. — 
RENNER'S Trustee v, Brenner, 
[1923] 3 D. L. R. 1097 ; 52 O. L. II. 
374 : 3 C. B. R. 84.— CAN. 

sL Rioht to take proceedings under 
State Bankruptcy Act — EffeHoJ Pederal 
Act,] — Prior to the date of the com- 
mencement uf the Bkpey. Act, 1924- 
192<*, on order for the semiestratJon 
of the estate of P. was made In the 
Bkpey. (^., of this Btate. Subso- 
quenily to that, date the official assignee 
had taken out a notice of motion under 
Bkpey. Act. 1898, a. 134, claiming 
against E. certain property as part of 
the bankrupt’s estate; — Held: the 
official assignee had, under the State 
Bankmptey Act. prior to tho com- 
mencement of the Bankniptcy Act, 
1924-1928, acquired the right, & had 
a duty Imposed on him, to institute 
the pmoeeolngH under sect. 1.34 of the 
State Act.— Re Parsons (1928), 28 
S R. N. S. W. 576 ; 45 N. S. W. W. N. 
158.— AUS. 
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Agtiinst holder of lien note on 
r — Description of chattels alleQed 
in.su ffirieni,] — Held: the trusti'e had 
no status to attack the lien note A 
it was valid as against him. The 
bolder of the note roust, on demand by 
the trustee. Identify the chattels 
within ten days. — Re Gaudrbau, 
Ex p, Carrutherb (1922). 68 D. L. R. 
783.— CAN, 

8028 ii. Action atreody hrovghi hy 

bankrupt,] — Held: ft might be continued 
by the trustee. — B renner v. A meric an 
Metal Co., fl»20I if) O. W. N. 239 ; 
55 D. L. R. 702 ; 1 C. B. R. 875.- CAN. 

8084 Ii. Unpaid purchase price 

Of shares-^Sold by hrcdrer.I— Whore a 
trustee In bkpey. gave aharos belonging 

64 


to bkpt.'s estate to a broker to be 
sold by him A the broker bocun»o 
bknt. : — Held : the trustee was en- 
titled to sue the purchaser for the price 
of the shares, — Finla vson r, Balfour, 
White A Co., Re Thornton Davidson 
A Oo. (1922>v 70 D. L. R. 60.— CAN. 

sn. Action to recover money paid by 
bankrupt in breach of trust J — Tho 
trustee in bkpey. ha« no right ot action, 
at least without authority from t)»o 
cestuis Que trusty to recover trust 
money which was held by bkpt. A 
paid by him In breach of trust to 
others. — Salter A Arnoij5, Ltd, v. 
Dominion Bank. (19221 2 W. W. B. 
280 ; 68 D. L. U. 757.— CAN. 

k i. F^roccedings to recover land 
aeguired collusively by third party .] — 
Trustee, etc. v. Paruk (1921), 42 
N. L. R. 1.— S. AF. 

1 1. Proceedings to set cuide writ — 
Issued by mortgagee to enforce security.] 
— An aMKignment under Bkpey. Act 
docs not prevent the holder of a rotge. 
upon a vessel from ciiforolii^ his 
security 1)efore the Kxch. C^. In 
Admlty., A a motion by the assignee lo 
set aside the writ of summons A 
warrant of arrest Issued in the ct. by 
the migi^. against tho ship should be 
dismissed with coBt>». The only right 
of the assignee under Bkpey. Act la 
to defend the action A bo cannot 
otherwise interfere therein. — White A 
Co. V, The Ionia (1922). 69 D. L. R. 
94 : 20 Fxch. C. R. 327.— CAN. 

so. Proceedings to impeach sale of 

J oods under Hulk Sales AH, 1917.] — 
te Pa( Ki K, 119271 3 D. L, R. 330 ; 60 
O. L. R. 402.— CAN. 

sp. Proceedings to reemrer debts — 
Presidency Towns Insolvency Act .\ — 
Presidency Towns Insolvency Act, 
8. 7, is not limited In its scope to matters 
in which the official assignee, by the 
operation of the Insolvency law. claims 
a higher title than what the insolvent 
him«elf would have had. A the official 
aseigncc is entitled to proceed by way 
of motion under sect. 7 In case® where 
he has a money claim against strangers 
to the Insolvency, the only limitation 
placed on the Jurisdiction of the In- 
solvency Ct. being that, when once 
the offloJal assignee has summoned a 
witness, under sect. 36 ot the Act, 
A that witnes® disputes his indebted- 
neso, the official assignee haa no option 
but to proceed by way of suit. Where 
the offlcdal assignee, standing In no 
higher position by reason ot the special 
provisions of the Insolvency law than 
the bkpt. himself seeks to recover a 
debt which Is not admitted. it Is a matter 
of discretion for the Judge sitting In 
Insolvency whether in any given case 
he ebnuld deal with such a claim in 
the Insolvency Ct. or refer It to the 
machinery of the ordinary csts. — 
OFFiriAL Absioner V , Karasimha 
Mud ALTAR (1929), 1. L. R. 52 Mad. 
717.— IND, 

•q. Action under Deaths by Accident 
Compensation A rit\ 008. 1 — The statutory 
rights of action, given to a person by 
Deaths by Accident Compensation Act, 
1908, does not in the event of such 
I»er8fm's bkpey, pass to tbe official 
assignee under Bkpey. Act, 1908, 
a, 91.— Re RiCBTER, 119293 N. Z. L. R. 
364.— N.Z, 



7ol. 7.— Bankrairtcy. Cases 8040ar-8172a. 


Blitted Nov. 3. The barges were demanded 
frt)in A. in Mar. 184ft ; — Held : tho assignees 
could not maintain trover against A. upon 
^unts stating the possession of the assignees 
& a conversion pending their title. — Stan- 
field w. Stafpf (1849), 13 L. T. O. S. 489, 

8044'e A.dd» Aftnoiafion — Refd. Banco de Portugal 
, V, Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 466, 

8064. Add, Avnoiaiion -Retd. Ord v, Ord, [19231 
2 K. B. 432. 

8089. Add, AnnoicUion Retd. Banco de Portugal 
V, Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 406. 

8092. Add, Annofatiom : — Retd. Greenwood v, 
Martin’s Bank, Ltd., [1932] 1 K. B. 371 ; 
Sullivan v. Cohstablc (1932), 48 T. L. R. 207. 

8097. Add, Annotation : — Consd. Knight v, Pon- 
sonby, [1925] 1 K. B. 545. 

8104a.^ Costs of carrying out order of court.] — 

Upon a motion by a trustee in bkpey. to 
which bkpt.'s wife was resp. a declaration 
was made that certain furniture which was 
upon premises occupied by bkpt. & his wife 
formed part of the propei’ty of bkpt. divisible 
an»ong the creditors, & the ct. ordered the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 
incident to the motion. At the end of tiie 
declaration & order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
case of difference to be appointed by the 
judge, & tlie wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by leave of the judge. 
Tho furniture was valued by a firm of valuers 
6elect€‘d by the wife out of three firms sug- 
gested by the trustee, & bought by or on 
behalf of the wife at a. price based upon the 
valuation. Upon the taxation of the trus- 
tee’s solrs.’ bill of costs, the taxing mjuster 
disallowed as against the wife the fee paid 
by the trustee to the firm of valuers, upon 
the ground that the costs relating to the 
purchase of the furniture by or on behalf of 
the wife under the valuation did not come 
within the order, & were not costs of carrying 


it out. On a motion by the solrs. to review 
the taxation i — held : the taxation must bo 
reviewed & the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order & 
was therefore within the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working 
out the directions of the decree will bo 
included.— Rc I^vey, Ex p, Cohen & Cohen, 
[1920] 3 K. B. 625; 90 L. J. K. B. 31 ; 
[1920] B. & C. R. 182 ; aubsequent proceedings^ 
[1921] 3 K. B. 344. 

8104b. Costs of transcript of shorthand notes 
of evidence.] — The trustee by motion applied 
against resp. to impeach certain transactions 
& gave formal notice by letter that he would 
read in support of tho motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. Ihis 
motion was dismissed with costs. On taxing 
resp.’s bill of costs the taxing master dis- 
allowed pai*t of the transcript as irrelevant 
to the motion & reduced counsers fees 
accordingly. On motion for a review of 
taxation : — Held : having i*egard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking & 
paying for the whole of the transcript, & it 
was his duty to supply the whole transcript 
to counsel, accordingly, resp. was entitled 
to all the costs of & consequential upon so 
doing. — Re Makes, Ex p, Vann, [1923] B. & 
C. R. 92. 

8114. Add, Annoiaticni : — Refd. Re Wait, [1926] 
Ch. 962. 

8138a. After-acquired property.] — An 

undischarged bkpt. can maintain an action 
in relation to after-acquired property subject 
to the right of his trustee to intervene & 
claim it. — Dyster v, Randall & Sons, [1926] 
Ch. 932 ; 95 L. J. Oh. 504 ; 135 L. T. 596 ; 
70 Sol. Jo. 797; [1920] B. & C. R. 113, C. A. 

8168a. S, P, Matthews v, Dickinson (1817). 7 
Taunt. 399 ; 1 Moore, C. P. 104 ; 129 E. R. 
160. 

Annotation: — Coxud. WTiitworth r. Hall (1831), 2 B. & Ad, 
695. 

8172a. .] — Owen v. La very (1900), 16 T. T.. R. 

375, C. A. 
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8099 V. .] — Bitrns 

V. Qrabam, [1023] 4 D. L. U. nil; 
53 O. L. R. 226 ; 4 C. B. R. 190.— 
CAN. 

8099 Vi. Action 

commenced vyiihmd obtaining indemnity 
from credUorB,] — Held: If it were 
necessary under Bkpey. Art, b. 68 (2), 

r. 64, that a speolat ixiason for award- 
ing 0 Q«t« against the trustoe personally 
should bo osaignod, it was the failure 
to arrange an Indemnity before in- 
dulging in BpoouJative litlgptlon know- 
ing that ho had no asaeta. — T hornr t. 
Canadian STKRitiNO Wbrel Co., 
(1 923] 4 D. L. R. 1127 ; 52 O. L. R. 
100; 2 C. B. R. 445.— CAN. 

8099 v«. .] — BeU: 

Bkpey. Act, H. 68 (2), provides that 
** subject tn the provisions of this Act 
* to Qencral Rules, the costa of & 
incidenta] to any proceeding In ct. . . , 
^*hall be in the discretion of the ot.** 
The word “ ot. '* has Impliedly a wider 
meaning than that given in the inter- 
pretation clause, the soot, applies to 


the Ct.. of Appeal. In the present case 
the clause making the trustee iHersou- 
alJy liable should not be stnick out. — 
Ue Kwono Tai CnoNO Co.’s Assign- 
ment 0922). 65 D. L. R 132 ; [19221 
2 W. w. H. 229, sub nom, Canadian 
Credit Men’s Trust Assocn., Ltd. 
V, Jang Bow Ker & Yin Shke, 
(1922), 31 B. C. R. 40.--CAN. 

PART XXI. SECT. 4. 

8105 iv. .] — If a creditor desires 

to proceed against the trustee in 
another province he must apply to the 
ct. having original jurisdiction for an 
order under Bkpey. Act, s. 71 (2), & 
the judge possessing discretionary 
powers would be entitled to consider 
whether in oil the ciroumstanoee it was 
advisable to ask for the assistance of 
a bkpey. ct. in anot her province. When 
the ots. of any one province are seized 
with the administration of an insolvent 
estate, they should not permit any 
other ct. to Interfere except with its 
leave or conouirenoe. — Re Bryant, 
IBARD & Co., [19241 1 D. L. R, 217 ; 
4 0, B. R. 817,— CAN. 
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•r. Action to rccorer poBBeBsion — 
Of partly bvilt ship — For ^rpose of 
completion.] — A judge of the Bkpey. Ct. 
may grant an application for recovt^ry 
from the trustee in bkf»cy. of po^'sesBion 
of ships paitly built k materials In 
connection tbor<?with, & the necessary 
portion of bkpt.’8 building yards 
claimed by appet. under a lien to 
secure the completion & delivery of 
ships in accordance vrtth bkpt.’b con- 
tract k which prior to tno order 
declaring the bkpey. had bw'n taken 
ossession of by appet., & bubsequently 
y the trustee. Stich appet., although 
not a creditor ” or “ secured 
creditor ** under Bkpey. Act, comes 
within the words “ any other person 
aggrieved by any act or decision of the 
trustee ” In sect. 89. — R. v. Hodges, 
[19211 2 W. W. R. 388 ; 1 C. B. R. 
630.— CAN. 

St. Action for goods sold db de- 
livered.] — Held: may be brought in 
tho name of the original creditor, not- 
withstanding that he has made an 
assignment for the general IwnelU of 
his creditois. — K rienke t. SrnAFiTiR, 
U9191 1 W. W. R. 990.— CAN. 



CBses 8185 — 8886ft. EKausH and Empire Diqest Supfi.emekt. 


8195. Add. J.nnoia^i<m9 Distd. Be Lee, p. 
Grunwaldt, [1920] 2 K.^ B. 200. €k»iisd. 
Huddersfield Fine Worsteds v. Todd (1925), 
134 L. T. 82. 

8200. Add. Annotcdions : — Consd. Knight v. Pon- 
sonby, [1926] 1 K. B. 546. Refd. Maatschap- 
pij voor Fondsenbezit v, SheU Transport & 
Trading Co., [1923] 2 K. B. 166, 

8276a, Action for speclflo performance of 

agreement — Time for disclaiming agreement 
unexplred,! — Puttock v. Daintry (1894), 
38 Sol. Jo. 273. 

8281a. To apply for Judgment In default of 
defence — Draft minutes to be shown to official 
receiver.] — Where after action brought a 
receiving order in bkpcy. was made against 
deft., on a motion for judgment on minutes 
in default of defence the ct. made the order 
in the terms of the minutes, but directed that 
before it was drawn up the draft minutes 
should be shown to the official receiver, who 


was to be at liberty to. apply to tlie ci. with 
regard thereto if he should think fit. — 
Hatton v. Denison (1926), 70 Sol. Jo. 665. 

8290a. Defendant making substantial counter- 

claim,] — An action again^ a deft, who makes 
a substantial counterclaim, & against whom a 
receiving order has been made after writ 
issued, will be stayed pending the result of 
an application to adjudicate him bkpt. — 
Franco v. Dutto, [1923] W. N, 40. 

8304, AnnoicUicna : — ^For ** Be Somes, Stewart v. 
Somes (1896), 78 L. J. 369 ** read ** Be Somes, 
Stewart v. Somes (1895), 78 L. T. 869.” 

8306, Add. Ciiatuma : — previous proceedings, svib 
nom. Be Somes, Stewart v. Somes (1895), 73 
L. T. 369, 0. A. 

8831. Annotaiion : — For ** Mentd. Be Bagley, 
[1911] 1 K. B. 817, 0. A.,” read ” N.P. Be 
Bagley, [1911] 1 K. B. 317.” 

8882. For ** Held : it was necessary,” etc., read 
” Held : it was not necessary,” etc. 


Part XXII. — The Debtors Acts and Bankruptcy Offences 

Generally. 


8335. Add. Annotaiion : — Dbtd. Cotton v. Heyl, 
[1930] 1 Ch. 610, 

8348. Add. Annotation : — Consd. Cotton v. Heyl, 
[1930] 1 Ch. 610. 

8378. Add. Annotation : — Refd. Green v. 
WeatheriU, [1929] 2 Ch. 213. 

8398a. Equitable assignor — Undertaking to pay 
specific sum out of moneys to be received.} — 
An action for the grant to pltf. by deft, of 
his proprietary interests in an invention 


was corrmromised by an order on certain 
terms. One of the terms was an undertaking 
by deft, to pay pltf. a sum of £1,000 forth- 
with, which was duly paid, & a further sum 
of £4,000 out of the first moneys received 
by deft, on a future sale of his rights in the 
invention. No time for the payment of the 
sum in question was fixed by the under- 
taking. At the date of the order pltf. was 
aware that deft, had already disposed of 
half his rights. Pltf. having learnt that 


PART XXI. sect. 6, SUB-SECT. 1.— C. 

h I. bkpt. had 

no ri^ht of action, foicb right being 
Te»«ted Holcly in the official assignee. — 
Ti>fMrNOs V Tbeadoold, [1923] N. Z. 
L. R. 73.— N.Z. 


PART XXI. SECT. 6, SUB-SECT. 1. 

a i. For debt due from one 

member of bankrupt firm.] — HeW ; after 
an authorised ^s^gnment no such 
action could be brought against bkpt. 
without leave.— iiie TAru)R v. Levieys, 
[1923] 3 D. L. R. 1134 ; 52 O. L. R. 
201 ; 2 O. B. R, 390.~-CAN. 

f i. Bankruptcy Act Amendment 

Act, 1923 (c. 31). 8. 10.] — Be Canadian 
Hart Products. [19271 2 D. L. B. 
359 ; 60 O. L. R. 219.— CAN. 

I ii. By Canadian credtkr in 

foreign court.}— Held ; the Superior 
Ct. of Quebec sitting in bimey. had 

S ower to stay prooMings uistitutod 
1 the United States by a Canadian 
creditor. — Be Mount Royal Lumber & 
Flooring Co., Morgan Lumber Co. 
e. Scott, [1927] 2 D. L. R, 866 ; Q. E. 
42 K. B. 277.— CAN. 

f HI. J — Pribao V. DWORSHIE, 

11929] 4 D. L. R. 1067 ; 1 W. W. R. 
238 ; 38 Man. L. R. 25 ; 10 0. B. R. 
294.— CAN. 

Ag. Leave of court — When necessary*] 
—Re Duggan. [1931] 3 D. L. E, 816.— 
CAN. 

^ ih. — WHrmcN & Co. v. 
OOWPEB. [1932] 2 D. L. R. 240.— CAN. 


PART XXI. SECT. 7, SUB-SECT. 1.— A. 

8287 vU, .} — A trustee to whom 

an assignment has been made under 


Bkpcy. Act may, with the permission 
of the inspectors, under sect. 20 (1), 

S rooeed with an action begrun by 
ebtor before the assignment, without 
any leave to proceed, so far as bkpcy. 
proceedings are concerned. But the 
trustee cannot proceed with the action 
in the name of the tnsolyent, nor in his 
own name, but only in the official name 
of the trustee . — He Brenner (N.) & 
Co., Ltd., [1921] 49 O. L. R. 71 ; 58 
D. L R. 640 ; 19 O. W. N. 445.— CAN. 


PART XXL SECT. 7, SUB-SECT. 1.— B. 

m 1. — rd — Where an aaslgnoe In 
insolvency elects, under Insolvency 
Acl , 1 915, s. 176, to abandon a common 
law action commenced by the insolvent 
prior to bis insolvency, the action may 
be stayed until further order by the 
ct., but should not be dismissed, as 
a dismissal of the action might be 

J deaded to bar as res judicata in a 
uture action by the insolvent, should 
such an action be commenced by him 
after he baa obtained bis certificate of 
discharge. — ^M illane v. President, 
ETC., OF SlTtRS OF HEIDELBERG, [1928] 
V. L. R. 52 ; (19281 Argus L. R. 5.— 


PART XXL SECT. 8. 

n L Order giving creditor rUfiii 

to bring prooeedings^Appeal from . — ^A 
judge sitting in okpoy. having granted 
a petition by resp„ under Bkpcy. Act, 
9. 85, to be authotised to taite certain 


pamtbry judgment 4k one not subject 
to the oontrol of that ct.: — Betd: 
special leave to appml to the Supreme 
Ct. of Canada shewd not he granted.— 
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Merc’hantb Bank of Canada v. 
Angers (1921), 67 D. L. H. 604; 62 
8. C. R, 364,— CAN. 

q L To set aside preferential 

transactions— Bights of creditors not 
joining in ocii^.l — field : creditors 
attacking transactions. Sc taking all 
the rl&k, cannot bo oompelled, in the 
event of success, to share the fruits of 
their Buocess with those creditors who 
doolinod to share the risk. — Be Long- 
MORE (3922), 52 O. L. R. 570 ; 3 
O. B. R. 200.— CAN. 


Y I. — To proceed with appeal 

— To Privy Council .] — Where one 
creditor applied for Sc obtained an 
order under Bkpcy. Act, s. 35, allowing 
him to proceed, in the name of the 
trustee, but at his own expense Sc for his 
own benefit • — Held : an appeal to the 
Privy OouncU did not He.— ire Andrew 
Motherwell of Canada, Ltd. (1924), 
55 0. L. R. 294 ; 5 O. B. R. 107.— CAN. 


PART XXIL SECT, i, SUB-SECT* L 

1 1 , 1924 Act — Bighi to discharge 

— XHseretUm of court.)— V wq Lee r. 
Paul Wise, (19291 3 D. L. R. 410; 
2 W. W. R. 376 J 52 Can. 0. 0. 15 ; 
41 B. 0. R. 64.— CAN. 

1 SI. .] — On an applica- 

tion for dlsoharge from custody under 
sect. 7 of Arrest Sc Imprisonment for 
Debt Act, E. 8. B. C., 1924, if the ot. 
Is sattefM that deft, had no intention 
of quitting the provinoe at the time the 
writ of capias was Iwued, ha should be 
disebargea.— TBomKiN e. Boollard 
(1930), 41 B. O. H. 206.— CAN. 

•y. BxempHon Of Indians from arrest 
M Osbt—B. 8. €.» 1927, ss. 162-105.1— 
Ex p. TenasSR, (mu 1 D. L. H. 806 : 
2M:p. R, 523.— CAN. 
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deft, had agreed to aell the remaining half 
interest in these rights to one G. for a sum 
immediately payable & the balance by 
deferred payments Sc that he had used the 
amount received for his own purposes in 
breach, as the ct. found as a fact, of his under- 
taking, moved the ct. for the committal of 
deft, or the issue of a writ of attachment : — 
Held : (1) the undertaking to pay the £4,000, 
being an undertaking to pay a specific sum 
out of the moneys to be received in respect of 
a future sale, constituted a good equitable 
assignment thereof, & by dealing with the 
moneys received in disregard of the under- 
takii^ deft, had committed a breach of his 
fiduciary duty to pltf. The act of deft, 
therefore brought the case within the third 
exception to Debtors Act, 1869 (c. 62), 
s. 4 ; (2) the undertaking to pay out of the 
first moneys received could not be construed 
as an order to pay forthwith or within a 
fixed time after receipt within K. S. C., 
Ord. 41, r. 6, & therefore the order for com- I 
mittal or for leave to iasue a writ of attach- 1 
ment could not be made. The ct., however, i 
fixed a time for the payment of the moneys ! 
remaining due. — Cotton v, Heyl, [1030] | 
1 Ch. 510 ; 99 L. J. Ch. 289 ; 143 L. T. 16. ! 

Annotaiion : — A a to (J) Refd. Williams t*. Atlantic Assur- ; 
ance Co. (1932), 37 Com. <‘a8. im. i 

8408. Add, Annotation : — Refd. Jenkins v. Jenkins, i 
[1928] 2 K. B. 501. I 

8435. Add, Annotation : — Consd. Re Whaley, Exp, 
Official Receiver. [1921] 2 K. B. 623. 

8435a. Motion to commit by official receiver 
acting as trustee — Necessity for affidavit.] — 
Bkpts. were musical artists, & on Sept. 16, 
1920, the registrar made orders for each of 
them to pay £4 a week out of their respective 
salaries under 1014 Act, s. 51 (2)*. On 

Jan. 13, 1921, upon the application of the 
ofiicial receiver as trustee, under sect. 53 (1 ) 
of the Act, no trustee having been appointed, 
& it appearing to the ct. that bkpts., as I 
partners, were then in receipt of at least | 
£200 a week under a contract with the A. Co,, | 
the above orders were varied, & ordei*8 were 
made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £25 out of his salary to the official 
receiver during the bkpcy., the first payment 
to be made on Jan. lo, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co, being determined. 
Appeals from these orders were dismissed by 
the Ot of Appeal. Bkpts. having made 
default in payment of instalments under the 
orders, the official receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 
under sect. 22 (4) of the Act. It was 
objected that each application should bo 
supported by affidavit & not by a report of 
the official receiver : — Held : the official 
receiver’s report was sufficient evidence in 
support of the application in each case, Sc an 
order for committal must be made . — Re 
WHAi.Ey, Ex p. Official RscEivEit, [1921] 


2 K. B. 623 ; 126 L. T. 611 ; sub nom. Re 
Whaley, Ex p. Official Receiver, Re Scott, 
Ex p. Official Receiver, 90 L. J. K. B. 
892; 37 T. L. R. 645; [1921] B. Sc C. E. 1. 

8489a. Application by agent for un- 

incorporated association. 1 — In an action by 
pltf. against an unincorporated body & 
seventeen named persons described as its 
committee, in which pltf. claimed damages 
for libel, judgment was given in the High 
Ct. for deft, with costs. On a bkpcy. notice 
founded on that judgment not bemg complied 
with, defts. presented a petition in bkpcy. ; 
but this petition was dismissed by the 
registrar as being wrong in form, on the 
giound (inter alia) that the petition was by 
an agent on behalf of an unincorporated 
assocn. Sc others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
deft-s. took out a judgment summons in the 
county ct., Sc the county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
wdth the costs of the summons ; — Held : 
(1) as procedure by judgment summons is a 
mode of enforcing a judgment Sc directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order ; (2) the death of one of the suc- 

cessful defts. since the judgment did not 
render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment. — Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 
L. T. 334 ; 46 T. L. R. 422, D. C. 

8445a. Form of application — Enforcement of 
Divorce Court order — Affidavit of service.] — 
When application is made for the issue of a 
judgment summons to enforce a Divorce Ct. 
order appet. must state in his application, 
bo prepared, if necessary, to prove, that the 
order has been served on resp. Sc the affidavit 
of service filed as required by Matrimonial 
Causes Rules, 1924, r. 79. — Practice Note, 
[1931] W. N. 181 ; 172 L. T. ,7o. 70 ; [1931] 
B. & O. R. 44. 

8447. Add, Annotation : — Refd. Smythe v. Wiles, 
[1921)2 K, B. 66. 

8448a. Summonses against co-respondent — For 
damages & for costs — Priority.] — Where dam- 
ages Sc costs are awarded against a co-resp. 
Sc petitioner takes out two judgment sum- 
monses against him, one in respect of the 
costs Sc the other in respect of the damages, 
an order will go in respect of the payment of 
costs first. — Re Winter, Ex p, Williams 
(1927), 44 T. L. R. 41 ; 71 Sol. Jo. 1002. 

8449. Add, Annotation : — Consd* Re A Debtor, 
[1929] 2 Ch. 146. 

8451. Add, Annotaiion : — Refd, Bundy v. Motor 
Cab Owner Drivers* Assocn. (1930), 143 L, T. 
334. 

8459, Add. Annotation: — Consd. Re Blanchard, 
Ex p, Blanchard (1932), 101 L. J, Ch. 313. 


PART XXII. SECT. 1, SUB-SECT. 6. 

—A, 

iK, Thdy of debtor to attend d? make 
dt8ck>«ure,l-~Un appeal by the debtor 
from an order requiring her to pay a 
pertain amuunit per mouth, the debtor 
having asked that a muoh smaller 
^onnt be substituted therefor 
ffeM: under the droumstanceB. aU 


the materialB for oonung to a deoiaion 
as to the debtor's ability to pay were 
not before the ct.. Sc the order should 
have directed the debtor to attend 
again at her own expense Sc make 
satisfactory disclosure. The order was, 
therefore, set aside Sc one for the 
further attendance of the debtor 
substituted.— Koval Bank of Canada 
e. Diamond, [1930] 1 W. W. K. 809 ; 
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a I>. L. K. 810 ; 38 Mon. L. B. S83.— 
CAN. 


PART XXll. SECT. 1, SUB-SECT. 6.— 

B. 

la. Who may make order far payment 
--Not local iwoster.J— B kavkr Ltimbkk 
Co., Ltd. V, Brbnnbr, n 9291 2 D. L. R. 
640 : 1 W. W. R. 683 ; 23 S. L. R. 319. 

— cAn. 
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8463. AM, AnnoMions : — Refd. Edwards Porter 
(1924), 41 T. L. R. 57 ; Green v, Weatherill, 
[1929] 2 Oil. 213 ; Townshend v. Child (1932), 
48 T. L. B. 676, 

8467. Add, Annotation : — ^Refd. Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 L. T. 
334. 

8471. AM, Annotations : — Refd. Nesom v, Metcalfe, 
[1921] 1 K. B. 400 ; Ee Blanchard, Ex p, 
Blanchard (1932), 48 T. L. R. 480. 

8475. Add, Annotation : — Refd. Nesom v, Metcalfe, 
[1921] 1 K, B. 400. 

8479. Add, Annoiaiion : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8480. Add. Annotation : — Refd. Nesom v, Metcalfe, 
[1921] 1 K. B. 400. 

8484. Add. Annotations : — Consd. Nesom v. Met- 
calfe, [1 921 ] 1 K. B. 400. Apld. Re Blanchard, 
Ex p, Blanchard (1932), 48 T. L. R. 480. 

84^5. Add. Annotation : — Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 

8486. AM. Annotation : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8494a. Non-payment of alimony.] — It is not 

the province of the Ct. of Ch. to enforce by 
committal ordei*s for payment of alimony 
made by the Divorce Div. Therefore, where 
a wife moved to commit her husband for 
non-compliance ^vith an order to pay her £5 
a week, of which some £400 were in arrear : — 
Held : to make a committal order at once in 
such a case was not the usual practice of the 
Ch, Div., & the right order was that the 
husband should pay £3 a week towards pay- 
ment of the arrears, the order made by tlie 
Divorce Div. still remaining in force. — Re 
Bianciiard, Ex p. Blanchard (1932), 101 
L. J. Ch. 313 ; 147 L. T. 222 ; 48 T. L. R. 
480 ; 70 Sol. Jo. 469, C. A. 

Jurisdiction of Divorce Division.] — 

See, now, Debtors Act (Matrimonial Causes) 
.Turisdiction Order, 1932, R. S. & O., 1932, 
No. 503. 

8496a. Evidence of means — Sufficiency of 

evidence.] — Where a county ct. judge has 
made au order on a judgment summons for 


payment of the judgment debt by instal* 
ments, & a subsequent application is made for 
a committal order for non-payment of the 
instalments, the effective “ order or judg- 
ment ” is the instalment order &> not the 
original judgment, dt on the application for a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, & is not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instalment order, nor on 
his disbelief of debtor’s evidence denying 
means, unless' there is reasonably direct 
evidence of means since the date of the in- 
stalment order. — Nesom v. Metcalfe, [1921] 

1 K. B. 400 ; 90 L. J. K. B. 273 ; 124 L. T. 
006; 37 T. L. R. Ill, D. C. 

8499a. Sufficiency of evidence of 

debtor’s means.] — Prohibition refused. — 
Edward v, Wyvhx (1885), 2 T. L. R. 210, 
C. A. 

8501. AM. Annotations : — Apld. Re Blanchard, 
Ex p, Blanchard (1932), 48 T. L. R. 480; 
Refd. Nesom v. Metc^alfe [1921] 1 K. B. 400. 

8506. AM. Annotations : — Apld. Morriss v. Winter, 
[1930] 1 K. B. 243. Refd. Copper Export 
Assocn. Inc. v, Mersey Docks & Harbour 
Board (1932), 48 T. L. R. 542. 

8613. AM. Annotation : — Consd. Nesom v. Met- 
calfe, [1921] I K. B. 400. 

8521. AM. Annotation: — Consd. R. v. Central 
Criminal Court JJ., Ex p, L. 0. C., [1926] 

2 K. B. 43. 

Sect. 3 (p. 1044).— BANKRUPTCY OFFENCES. 

See, also, Bkpey, (Amendment) Act, 1920 (c. 7), 

8534a. Intent to defraud — Burden of proof.]- 

On the hearing of a charge against bkpt. 
under 1919 Act, s. 164 (4) (6), proof that deft, 
has been in possession of property to the 
value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 


PART XXII. SECT. 1. SUB-SECT. 6.>- 
D. 

sb. Aftarlimcni in defanU nf naymenl 
— NntioitfiMandino assignment in bank- 
ruptcti .] — Ue Olkncross, Joxes v, 
Glencross (N. 13.), [1929] 2 D. L. R. 
380.— CAN. 

PART XXII. SECT. 2. 

k i. .) — Toolk V. Hknne- 

BERRY a\ E. 1.), [1928] 3 D. L. It. 38.— 
CAN. 

k il, ,J — Fraud Bleu t Debtors 

Arrtyit Act. It. s?. O., 19)4 (c. 83), enacts 
that before a writ of ca. sa. will be 
iflsncd. It nniHt bo shown that debtor 
has been ^lilty of an Intent to defmud 
his creditors. Where debtor had 
assifiRied all his pniperty for the Iteucflt 
of hJs cn,*ditor.s & then left Ontario Sc 
had sobHcqucntly returned with the 
object of bOttlinK pltf.'fl claim & had 
resided nninolesU^d in Ontario for 
some time : — llrld : no fraudulent 
intent shown. — Canada I.umber Co. 
V. Gaffney, [1923] 4 D. L. It. 694. — 
CAN. 

k iff. Under Absconding Dehior s' 

Ad. H. S. O.. 1877 (c. 68)— Drhf must 
be due when writ %ssned .\ — Kyle v. 
Barnes (1883), 10 P. It. 20.— CAN. 

%&. Attachment of aeroplane tem- 


porarily landed — For debt incurred in 
foreign domicil of parties — Invalid .) — 
Williams v. Columbia Airways, 
[1931] 2 D. L. R. 823.— CAN, 

PART XXII. SECT. 8, SUB-SECT. 1. 

8B34 Iv. I*rosecuii<m — In what 

ccmrf.J — Upon a motion to qiiaab the 
orders of a polloo masristrato on the 
ffround that only a judge In bkpey. bad 
power to act In snoh a case /irW .* 
since the offence was an indictable 
offence it ought to be prosecutotJ & 
carried on nnder the CrlininiiJ Cod© 
like any other ollonoo of a criminal 
nature, & motion disintesed. — R. v. 
Roy, [19231 2 D. L. R. 1182 ; .39 Can. 
Crtm. Cas. 347 : 4 C. B. R. 90.— CAN. 

qf. Prostcuiinn an abuse of 

process.) — Where criminal proceedings 
against a debtor for fraud nlcnt con- 
cealment are not taken in vindication 
of public justice but wholly bocaase 
of his refusal to comply with a demand 
from his creditors to dig up the 
money or take the consequences,** the 
prosecution is an abuse of process 
which the cts. cannot countenance. 
The criminal cts. are not to be held 
in terrnrem over alleged debtors. — 
R. V, Bell (B. C.). [1929] 3 D. L. R, 
931 ; 2 W. W. R. 399 ; 61 Can. Orlm. 
Cas. 388.— CAN. 


t I, .J — To justify a 

committal of a judgment debtor under 
Ariost & Imprisonment for Debt Act 
for concealing or making away with his 
property ** in order to defeat, delay 
or defraud bis creditors or any of them, * 
a fraudulent Intent must be shown. 
Neither due & r(*abonable appropriation 
of property or Income to the mainte- 
nance & health of himaelf & his family, 
according to clrciimstanccs. nor, of 
themselves. Improvidence or “ great 
careJesKDCss ** in expenditure. Import, a 
fraudulent Intent. Continuous wilful 
& extravagant souAnderixkg of debtor's 
Income in self-indnlgcricc might bo 
carried to such a degiee as would 
manifest a fraudulent intention to 
oontravoue the statute. — Cuti^Rr v. 
CHtrrKY. [19211 1 W. \y. R. 686.— 
CAN. 

% il. .) — Affidavits 

used on an application for a writ of 
attachment una<*r Absconding Debtors 
Act, H. S. 8., 1920 (e. 68), s. 3, alleging 
that defts. were ** badly Involved ^* 6c 
** ffnanoially einbarraHscd.’* setting out 
a newspaper advertisement by defts. of 
certain chattels for sale k giving 
deponents* opinions from their ** ox- 
porienoo ** tn dealing with defts. that 
they were atteuiptmg to soli with 
intent to defraud creditors : — field : 
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it altor OP within six months before the pre- 
sentation of tiie^ petition ; but proof that 
during that period deft, has concealed or 
removed a part of his property to that value 
throws upon him the burden of showing that 
in doing so he had no intent to defraud.— 
B. V, Brixton Prison (Governor), Ex v. 
Shurb, [192C] 1 K. B. 127 ; 95 L. JT. K, B. 
361 ; 134 L. T. 317 ; 28 Oox, 0. 0, 126; 
[1926]B. &0. R. 1, D. 0. 


8557a. Failure to keep account books.] — Under 
1914 Act, s. 158, as amended by Bkpcy. 
(Amendment) Act, 1920 (c. 7), s. 7, an 
omission to keep books of account though 
“ honest ** may not be “ excusable.’*-— R. v, 
Dandribge (1931), 22 Cr. App. Rep. 156; 
[1931]B. &0. R. 40, C. C. A. 


8565a. — .] — R. V . Dorrington 

(1927), 20 Or. App. Rep. 1, C. C. A. 

8587a. Obligation to disclose bankruptcy abso- 

lute.] — The obligation imposed by 1914 Act, 
8. 155 (a), on an undischarged bkpt. to disclose 


his position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to beUeve that it has been conveyed, if in 
fact it had not. — B. v. Leinster (Duke), 
[1924] 1 K. B. 311 ; 93 L. J. K. B. 144 ; 130 
L T. 318 ; 87 3: P. 191 ; 40 T. L. B. 33 ; 68 
Sol. Jo. 211 ; 27 Cox, C. 0. 574 ; 17 Cr. App. 
Bep. 176 ; [1924] B. & C. B. 78, C. C. A. 

8593a. Time for ^vlng Information of bankruptcy.] 

— If an unfischarged bkpt. gives information 
to a creditor a reasonable time before he 
obtains credit from him he is not within 
Bkpcy. Act, 1914 (c. 69), s. 166. The in- 
formation need not necessarily be given at 
the moment of obtaining the credit. — IL v, 
Zeitijn (1932), 23 Cr. App. Rep. 163, C. C. A. 

8633a. Bankrupt guilty of gambling — Severity of 
sentence.] — B. v. Brewin (1920), 19 Cr. App. 
Rep. 164, C. C. A. 


Part XXIII. — Compositions and Schemes and Deeds of 

Arrangement. 


8645. Add. Annotationfi : — Apld. Re Ellis, [1925] 
Ch. 604. Refd. Huddersfield Fine Worsteds 
V. Todd (1926), 42 T. L. R. 62. 

8645a. To entertain claim to enforce right 

adverse to deed — Creditor not entitled to 
benefit of deed.] — In 1922 applt. entered into 
the employment of debtor as manageress of 
Ids business, it as a condition of such employ- 
ment she lent him a sum of £500 for the re- 
payment of which he gave her a charge on 
his share & interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of liis creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 
part, three named creditors of the tlurd 
part, &» “ the several persons, comp;mies, & 
partnership firms, bedng credfix^rs of debtor, 
whose names & seals are set out affixed 
to the schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 
after called * the creditors ’ ” of the fourth 
part. Applt., who refused to consent to the 
deed, applied under the above sect, for a 


declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share & interest, with the exception of 
chattels, of debtor in liis business, for an 
order that the trustee should hand over & 
execute such documents as might be necessary 
for the purpose of transferring the share & 
interest to applt. The registrar in bkpcy. 
dismissed the application on the ground that 
he had no jurisdiction under the sect, to 
entertain it. On appeal : — Held : (1 ) the 

object of the sect, was to provide a trustee 
or cestui que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the Ch. Div. under R. S. C. 
Ord. 55, r. 3 ; (2) applt. was not a creditor 
entitled to the benefit of the deed ; creditors 
so entitled were those defined as such by the 
deed, & applt. ^ not having assented to the 
deed, did not come within that category ; 
(3) applt. ’s claim was not for the enforcement 


inRutllclont to jantify granting tho 
application. — Canadian Bank ok Com- 
merce V, Rknzik, [19231 2 W. \V. U. 
993.— CAN. 

t iii. .] — Held : tlio 

aflldavit of pltf. etating rworoly that bo 
had good rcaaon to believe & did rerily 
believe that deft. ** has assigued, trans- 
ferred & disposed of his personal 
property & effects by a bill of sale 
wlta intent h design to defraud his 
creditors ** was Insufficient. The affi- 
davit must show “ such facta & cir- 
ountstancos as form the grounds of 
such beliefs/* as required by the 
K. B. Div. Rules.— Dow r. Day went, 
11923] 1 D. L. R. 772 ; 32 Man. L. R. 
402 ; [19221 8 W. W. R. 1119.— CAN. 

t Iv. — .1 — On a prosecution 

under the Criminal Code, s. 417, the 
intent & not the effect is to be looked 
at, where the effect of a conveyance 
Is merely to prefer one crodJtt>r over 
another, tho latent to prefer not being 
an intent to defmud. there is no offence. 
— R. V. Obbw, [1926] 4 D. h. R. 841 ; 


46 Can. Crim. Cos. 123 j 69 O. L. R. 
201.— CAN. 

0 i. Giving undue preference.}— 

A., convicted of a contravention of 
Insolvency Act, 32 of 1916, b. 139 (3), 
had shortly before he surrendered his 
estate made payments to two creditors, 
& there was no proof to rebut the in- 
fcnujce that he intended to prefer these 
creditors :—TIeld: the conviction should 
be sustained. — R. v. Ismail (1920), 
App. D. 316.— S.AF. 

PART XXn. SECT. 3, SUB-SECT. 2, 

8544 ii. InMilvcncy Act. 32 of 

1916, s. 136 (3).)— The oflenoe created 
by this sect, oonsiats In the disiKisal by 
insolvent otherwise than in the ordinary 
course of business of property which he 
has obtained on or^lt, & the jury 
should be directed to oonfine their 
attention to the mode of disposal of 
the property purchased on credit. — 
R. V. Abrahamson (1920), App. D. 
283.— S. AF. 

69 


PART XXII. SECT. 3. SUB-SECT. 3. 

8556 il. .1— Parak V. R. (1919), 

40 N. L. R. 328.— S. AF. 

PART XXII. SECT. 3, SUB-SECT. 6 

»v. Procedure for commencing <& 
carrying on proeecniinn .] — Where bkpt. 
la charged with indictable offences 
under Bkpcy. Act, s. 89, & orders to 
presocufe are made under sect. 93, the 
prosecution must bo commenced Sc 
carried on under Criminal Code, & a 
justice of the peace or police magistrate 
has jurisdiction to receive the informa- 
tion. hold tho preliminary inveatiga* 
tion & commit for trial. Upon a com- 
mittal If the judge who made the onicr 

f iresides at the trial, he acts not as a 
udge in bkpcy., b\it as a judge of tho 
Supremo C?t — R. (Emery) v. Roy, 
[19231 2 W W. R, 400.— CAN 

sy. Application for leave to prose- 
cute.}— R. V. Marcovitz & Applebaum, 
[1082] 4 D. L. R. 335.— CAN. 

10 * 
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of the trusts or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed. — 
Be Ekxis, {1926] Oh. 604 ; 41 T. L. B. 474 ; 
aub nom. Be Elus, Ex n. MYTTENAfiBB, 94 
L. J. Oh. 239 ; [1925] B. & 0. B. 81 ; nonu 
Be A Dbbd of Abranobmekt (No. 9 of 
1924), 133 L. T. 306, 0. A. 

8645b. Under 1914 (Deeds) Aot» s. 11 — ^To extend 
time for giving security by trustee.] — The 
registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
sect, within which the trustee under a deed 
of arrangement must give security in the 
prescribed manner . — Be BarIiV, SaitTH & 
Pavbv, Ex p. TacrsTEE (1928), 98 L. J. Oh. 
34 ; [1928] B. & O. R. 113. 

866Sa. Proposal in writing under 1914 Act, s. 16 — 
Necessity for signature by debtor.] — At 
a meeting of creditors of a debtor against 
whom a receiving order had been made a 
proposal for a scheme of composition was 
submitted on behalf of the debtor. The 
proposal was not signed by the debtor him- 
self but by his solrs. On behalf of the 
debtor a certificate by an eminent physician 
was exhibited to an affidavit, in which it was 
stated that the debtor was “ still so seriously 
ill as to make it quite impossible for him to 
discuss any matters of business, &; that any 
attempt to explain to him business details 
or proceedings would have a serious & 
possibly a fatal effect upon him ** : — Held : 
no proposal for a composition had been 
lodged by the debtor within 1014 Act, 


8. 16 (1) ; the words ** signed by him w^e 
explicit; there was no ground for altering 
the words of the statute or giving to the 
stabtute a judicial interpretation which would 
in effect be an amendment or alteration of its 

S lain terms. — Be Bluchbb (Pbinob), Ex p. 

IBBTOB, [1931] 2 Oh. 70 ; 47 T. L. B. 19 ; 
74 Sol. Jo. 736 ; eub nom. BttroHER (Prinoe), 
Be, Debtor v. Official Bboeiver, 100 
L. J. Ch. 292 ; 144 L. T. 162 ; [1931] B. Sc 
0. B. 1, 0. A. 

8665. Add. Annetation : — Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941. 

8758. Add. Annotation : — Refd. Serenoaks U. D. O. 

V. Twynam, [1929] 2 K. B. 440. 

8768. Add. Annotations Refd. Be Ellis, [1925] 
Oh. 664 ; Huddersfield Pine Worsteds v. 
Todd (1925), 42 T. L. B. 62. 

8771a. Unstamped deed — Admissibility In evidence 
— To prove Qon*regtstratioa.] — Be Shaw, Exp. 
OFPir^iAL Recbcveb, No. 434a, ante. 

8772a. Under 1914 (Deeds) Act — ^Necessity for 
asset of majority of creditors — How majority 
calculated, j — A debtor gave his sister a 
power of attorney authorising her to execute 
a deed of arrangement for the benefit of his 
creditors A; to make any affidavit necessary 
for registering the deed. The deed was 
accordingly executed by her as liis attorney 
under the power, & she also made the 
affidavit required by 1914 (Deeds) Act, s. 6 (1), 
to be made “ by the debtor " on the registra- 
tion of the deed stating the total estimated 
amount of property & liabilities included 
under the deed Sc the names Sc addresses of 
the creditors. There were ninety-six creditors 


PART XXlll. SECT. 8, SUB-SECT. 

iw. Meeting duty summorud not held 
— Meeting held on following day — No 
proper adioummeni of firei meeting A 
— Held : tiie mewung was irregular & all 
busiutiSA doue void, because tue droi; 
proposed meeting was not adjourned 
accortUog to tbe rules . — He Wholbsa-le 
Grocers, Ltd., (1923) 2 D. L. K. 491 ; 
3 O. B. R. 630.— CAN. 


PART XXlll. SECT. S, SUB-SECT. 2. 

ra 1. Wife of banlcrupi .\ — ^Tbe 

wife of bkpt. not barred by her 
Btattus as wife from voting on a resolu- 
tioQ to wind up ber husband's estate 
under a deed of arrangement, although 
the effect of the resolution is to prevent 
the electiou of a trustee. — M aonauoftt 
V. SucvwRiaHT, [19271 S. 0. 285. — 
SCOT. 

S677 li, Proxy for 

company. 1 — A proxy need not be under 
the oo.'s seal, unless expressly required 
by the Act of Incorporation, or by tbe 
articles of assocn. ; If it is so required 
the burden of establishing its necessity 
is on the person alleging it. 

A proxy which purports to bo signed 
by the oo.. under which is subscriliod 
the name of the person who affixes the 
Bi(fnature of the co. & who so describes 


8682 il, .1— Held.* 

valuation by the ot. a condition pre- 
cedent . — Re ARTHtm Furl CJo. (Man.), 
(19271 1 D. L. R. 646 ; [19271 1 

W. W. R. 158.— CAN. 

8684 iv. .J — Since Bkpey. Act, 

1921 (c. 17), s. 12. Bkpey. Act, 1919 
(o. 36), 8. 13 <3) must bo construed as 
meaning that in the oaloulatlon of 
proved debts, the two-thirds in value 
may be composed partly of debts loss 
than 125. but as regards voting, 
creditors whose claims are less than 
125 are to be excluded. Under 
Bkpoy. Act. 1919, s. 42, no one whose 
claim is for less than 125 may vote. — 
He Blurbcrd Fa-shiov Shops, Ltd., 
{1921J 59 D. L. R. 549.— CAN. 

•a. Appeal from decision of chair- 
man — Rights of creditor who has not 
filed prtwf at time of meeting . \ — A 
creditor is entitled to exercise his rights 

f irovided he has duly proven his claim 
n accordance with Bkpey. Act & 
Rules prior to the hearing of the 
appeal. Tbe ot. may adjourn the 
bearing of the appeal to permit of 
such proof, provided that the creditor 
has not delayed unreasonably In 
making It . — Re McCJoubrev, He Strat- 
ton & GRKENSmitLDS. LTD.. [19241 
4 D. L. R. 1227 ; 11924J 3 W. W. R. 
587.— CAN. 


himself that the chainuAn can conclude 
he is an offloer or employee ot the oo., 
is primd facie evidence of authority, A 
the chairman should receive It A permit 
the person named therein to vote, — 
He McCoubrby, He STRArroN Sc 
GBBEN8HiRia)S, Ltd„ [1924] 4 D. L. K. 
1227 ; [19241 3 W. W. R. 587.— CAN. 

8682 t. In rejspeci ofjinhat debts 

—-unliffHidated damages A — Where there 
Is a claim for unliquidated damagcH. 
they must be aHH»j«8ed before the 
claimant can have any right to vote. — 
Re a.vprew Motherwell Estate 
U928 J 4 D. L. JEL 986 ; affd. 25 S. W. n: 
869.— CAN. 


flb. On technical orounds-^ 

Necessftty to raise objecHon before 
det^lsum (Hven — Discretion of eouti ,] — 
He McCJoubrey, He Stratton Sc. 
OREENsmELDs. LTD.. [19241 4 D. L. R. 
1227 ; (1924) 3 W. W. R. 587.— UAN. 

go. Application by creditor to be 

added or substUnted as appellant .] — 
Not allnwed, ^noe tbe latter creditor 
had a right of appeal, Sc the rlghtis 
of the creditor applying to be added 
womd not be affected by the non- 


joinder or non -substitution. 
MoOouBREY, He Stratton c, 
SHfELOS, Ltd» (1924) 4 D. L* R. 
[1924J 8 W. W. R. 
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* 4 , creditor entitled to vote — 

Ohjeciion at meeting.] — HrM : not a 
condition precedent — Re Arthur 
Fuel Co. (Man.), 119271 I D. L. R. 
646 ; [19271 1 W. W. R. 158.— CAN. 


PART XXIIL SECT. 6, SUB-SECT. 1. 

sk. Effect of A — A oompoflitlon or 
scheme of arranmment, though ap- 
proved by the ot. «; by statute binding 
on all the creditors, is at bottom only 
a coot root between the parties. 
Creditors’ rights are only suspended 
during the composltiou period. I’here 
is no obllgat iou, legal or moral, which 
can debar tbe compoeition creditors, If 
the oouipoHition has been annulled, 
from claiming to rank on the assets of 
the estate pari pasnu with the creditors 
whose olaiius have arisen since the 
composition . — He LtpsoN, [1924] 3 
D. L. R. 761 ; 65 O. L. R, 215 ; 24 
O. W. N. 382.— CAN. 

•m. .] — Reid : a judicial hypo- 
thec upon real assets of debtor, re- 
sulting from registration, was post- 
poned to an authorised assignment 
subsequently made by debtor for tbe 
benefit of his creditors. — Royal Bane 
OF Ca.vada V, Larue, (19281 A. O. 
187 ; 97 L. J. P. C. 49 : 138 L. T. 
662 ; 44 T. L. R. 267.— UAN. 

sp. Auduirised assignment by pari^ 
ner on behalf of firm — No authority by 
other pariner.p^Held : Invalid . — He 
BQumES BBonnmBBS, ]l922]-8 W. W. R. 
30 ; 68 D. L. rTT?!.— CAN. 


PART XXIIL SECrr 8, SUB-SECT. S.- 

it. Under Bankruptcy Aet^Deed of 
assignment.] — The title of au assignee 
Is not onmpiete a« agalmd third persons 
until registration. — T owers Vi Bolo* 
MOW, 11022) 1 W, W. R. 1077 ; 2 
a B. B. 870.--OAN. 



Vol Bukroptoir. Oum 8778ft-8782b, 


m all, of whom sixty •eight were for sums over 
£10 ; twenty-five of the eixty-eight did not 
ass^t to the deed within the time required 
py Act ; forty-three with debts over £10 
& tw^ty-eight with debts under £10 assented. 
The debtor escaped bkpcy. proceedings by 
reason of the execution of the deed & after- 
Witfds recognised it & concurred in the trustee 
acting under it. He subsequently made an 
application for a declaration that the deed 
was void. No creditor was made a party to 
the application, it being addressed to the 
trustee^ of the deed alone: — Held: (1) the 
deed had received the assent of the majority 
of creditors in number within sect. 3 (5) of the 
Act, inasmuch as for the purpose of the 
section creditors whose debts amoimt to sums 
not exceeding £10 are not to be reckoned 
either in calculating the total number of 
creditors or the majority in number ; (2) in- 
asmuch as the creditors did not, under the 
power of attorney, gain any control over the 
debtor’s property or business, it was not in 
itself a deed of arrangement within 
sect. 1 (2) (e) of the Act, which required 
registration in order to be valid. — He Wilson, 
[1916] 1 K. B. 382 ; 85 L. J. K. B. 329 ; 114 
L. T. 32 ; 32 T. L. R. 86 ; 60 Sol. Jo. 90 ; 
[1916] H. B. R. 17, D. C. 

8778a. .] — In 1904 debtor who was 

heavily indebted, & against whom bkpcy. 
proceedings were pending, signed an instm- 
mcnt under which a trustee was to receive 
the whole of debtor’s income &, after making 
certain deductions, to distribute the balance 
among the creditors, & in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise were 
to be stayed & to accept payment of their 
debts by instalments « release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appct. assented 
to the instrument, which was never registered 
under the Act. The arrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appct. receiving pro rata 
amounts on his debt between Aug. 1905, & 
July, 1917. The debt carried interest at 
4 per cent. & the payments under the arrange- 
ment to appct. were not sufficient to cover 
the interest so that an amount exceeding the 
original debt was still owing to appct. In 
Feb. 1919, an administration order under 
1914 Act, B. 130, w as made upon a creditor’s 
petition for the administration of deceased 
debtor’s estate as being a person who had 
died insolvent, & the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the hands 
' of the trustee under the instrument a sum 
of £465 Ss. 3d. which the official receiver 
claimed on the ground that it formed part 
of the general estate of debtor, & the trustee 
paid the amount to him upon the terms that 
ihe official receiver was to be in the same 
tion as he would have been if the money 
remained in the trustee’s hands. On a 
motion by appct. for a declaration that the 


£465 8s. 3d. was held by the trustee on behalf 
of the assenting creditors, including appct., 
was divisible amongst them, & that appct. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after mving credit for all stuns 
received or receivable under the arrangement : 
~Held: (1) the instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditors generally Sc also upon the ground 
that it was an agreement for a composition ; 
(2) not having been registered it was void 
under sect. 5 of the Act ; (3) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, & the trustee under 
the instrument held the £465 Ss. 8d. to the 
use of the official receiver as the representa- 
tive of debtor, Sc was bound to repay it to 
him ; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument & all parties knew & 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the official receiver as his repre- 
sentative, estopped from setting up its in- 
validity Sc claiming from the trustee any 
money still in his hands ; (5) equally there 
was no estoppel which prevented appct. 
from setting up the invalidity of the instru- 
ment Sc proving in the administration for 
the balance due to him from debtor ; (6) as 
the instrument was void the release of the 
debts it contained was of no effect ; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of debtor’s 
income so long as he lived, no promise to pay 
the balance of the debts coiild be implied 
from the payments which had been made so 
as to take tne debts out of the o|>eratiou of 
the statutes of limitation. Sc appet.’s right to 

S rove in the administration for the balance 
ue to him was therefore barred. — Re Lee, 
Ex p. GauNWALDT, [1920] 2 K. B. 200 ; 89 
L. J. K. B. 364 ; 123 L. T. 31 ; [1910] 
B. Sc 0. E. 287. 

Annotations: — As to (3). (4), (5) &: (6) Consd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. Beid. Huddersfield Fine 
Worsteds r. Todd (1925), 42 T. L. R. 62. 

8782a. Assignment of property to trustees for 

benefit of creditors — Assignment not to be 
registered.] — Be A BANKRUPrcT Notice, No. 
797a, ante, 

8782b. Authority to realise trader’s estate Sc 
to apply proceecU in payment of creditors.] — 
A letter signed by debtor in the following 
form ; “I hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture. Sc all other assets Sc to apply 
the proceeds first in payment of the costs, 
charges, Sc pi^eferential claims, etc.. Sc 
secondly to pay the balance to my creditors 
pro rata ” : — Held : (1) not an “ assignment 
of property ” within sect. 1 (2) (a) of the 
above Act ; (2) not a deed of arrangement 
within sub-sect. 1. — Lipton (B.), Ltd. v. 
Bell, [1924] 1 K. B. 701 ; 40 T. L. R. 163 ; 
sub nom, Lipton (B.), Ltd. v. Bell, Hayes v. 
Bell, 93 L. J. K. B. 563 ; 130 L. T. 749 ; 
68 Sol. Jo. 621 ; [1924] B. & 0. R. 82, C. A. 



PART XXIII. SECT. 6, SUB-SECT. 8.— 

B. 

ta. Necessitif for ,} — Aa aeclgnment 
under Bkpcy. Act must be accepted 


for registration though not accom- 
panied by ihe affidavit provided (or 
by Homesteads Act, 192(), s. 7, Sc by 
Assignment Act, s. 7a. — Re Land 
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Titlss Act. Re C3itv G aka ok He 
Machine Cto., Ltd., 11921) l W. w. R. 
871 ; 59 D. L. R. 416 1 C. B. B. 

412.~-CAN. 



Cases ST^So— 8789. English and Empiej: Digest Supplement. 


8782c. Document discharging debtor — Con- 
stituting assignment for benefit of creditors 
generally.] — PltL's claim was for £148, the 
amount of two bills of exchange drawn by 
pitf., accepted by deft. ^ dishonoured on 
presentation. Deft, pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
ereditois of deft accepted the following terms 
for the settlement of all debts owing by deft, 
to them : ** ( 1 ) ail the goods which have been 
removed from M.’s office d: given to M. d: Co., 
in trust on behalf of civiiitf»rs, should be 
handed over to the ci^ediiors . . . (2) M. 
undertakes to pay to the above trustee for 
the civditof-s £80 payable . . . (3) M. also 
under^kes to pay on his own account 
(cerUtin creditors named therein) who shall 
be excluded from the list of the general 
creditors. 1 agree to these Uu'ms *’ ; — H*‘ld : 
tlie agiH*ernent was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & W'as a deed of arrangement 
within B«"ct. 1 of tlie above Act, & was void 
owing to non-registration. — LANDSBEitG v. 
Mknuel, [1924] W. N. 46. 

8782d. Deed of arrangement made by Insolvent 

debtor.] — A debtt)r, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £i 50,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including pltfs., a 
composition of their claim, together with 
certain profits out of his business up to 
Apr. 30, 1926, & he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 


amount of his liability. Some of his creditors, 
whose claims .amounted to £150 were not 
parties to the scheme or deed, &, acting 
under legal advice, debtor did not register 
the deed. After paying his trade creditors, 
including pltfs., a small portion of the com- 
position, debtor sold his business & entered 
mto another scheme of arrangement with his 
creditors, to which pltfs. refused to be 
parties, & they sued for the original debt 
owing to them, less the amount which they 
had received under the composition : — Held : 
(1) the deed came within Deeds .of Arrange- 
ment Act, 1914 (c. 47), 8. 1 (1) (6), &, not 
being registered, was void ; (2) pltfs., who 
had assented to the deed, were not estopped 
by such assent from denying the validity of 
the deed ; (3) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, & 
therefore pltfs. were relegated to their original 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — Huddeurfield Fine 
WoitsTEDB, Ltd. v. Todd (1925), 134 L. T. 
82 ; 42 T. L. H. 52. 

8782e. Power of attorney by debtor — Autho- 

rising third party to execute deed of arrange- 
ment.] — Re WII.SON, No. 8772a, ayvle. 

8787. Add* AnnoiaHons : — Retd. Re EUis, [1925] 
Ch. 504 ; Huddersfield Fine \Voi*steds r. 
Todd (1925), 42 T. L, H. 52. 

8788. Add* Annotation : — Held. EIudde)*sfield Fine 
Worsteds v, Todd (1925), 134 L. T. 82. 

8789. Add* Annotation : — Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 70. 


PART XXlll. SECT. 6, SUB-SECT. 1.— 
A. 

f 1. Non-asnenting credUora 

fMt ovvo8i7ia.\ — lit Bo WE, tl92lj 20 
O, VV. N. 244 ; 59 D. L. R. 457 : 1 
C. B. ll. 482.— CAN. 

8810 i. HeasonaJtde security pro- 

vidrjL\~lT\ a compobitiou scbtinie. If 

of tbo creditors obtains an ad- 
vantage over tbf others the ct. will 
ficrutiniso tlie scheme very cIo-hjI.v. 
Whore under a scheme aU the credltoru 
would receive ruuiv than 50 per cent. 
& It was reanonablc & provided for 
Immediate payment of all but one of 
the cn^ditors, but the creditor who 
flnanc«.*d the scheme would be entitled 
to be paid in full, the ct. ratified the 
composition as the most advautOKCous 
that couJd be proposed. — He Uakdnku. 
AV p. Cropt & So .vs. Ltd., 119211 19 
O. W. N. 25 ; 59 D* L. L 556 ; 1 
C. B. U. 424.— CAN. 

8811 1 , Wheitier hound to refuse to 

apprrwe — Fraudulent coruluct.) — The ot. 
will approve of a compix^mlse beti^eon 
debtor &: his creditors which Is In the 
berit of the cro€til<or8. even 

where dehtor has obtained credit by 
fultjc & fraudulent repreHentations, 
where debtor by his discharge is not 
relieved from liability for the full 
claim of a creditor from whom he 
obtained cnidit by false & fraudulent 
repjvsentatious. & he Is still liable to 
ppOMt^cuiion. — Re Chmelmtskt, [19221 
3 W^ W. B. 114: 6« n.L.U.49-j.-~CAN. 

sb. FiAver of rmristrar— JAmited to 
ajyprmHd or rcjrriion ,] — The Bkpey. 
Act contains no provision which 
enables the ct, to modify or chanRu the 
proposal ! it must either approve or 
reject the same. — Martin v, IIiman. 


PART XXIIL SECT. 6, SUB-SECT. l.~ B. 

8825 li. .) — Where the 

Judg:e refused to sanction an airaugre- 
ment ou the grround that there was 
evidence of reckless, not to say dis- 
honest. tradingr on debtor’s part for 
some years previously, & be adjudged 
debtor bkpt. : — Held ; on the facts, 
there was no sufficient ground for 
overruling the wishes of the majority 
of the creditors accepting debtor's 
proposal for an armugerueut, & the 
order of adjudication must be dis- 
charged. Pilnciples which should 
guide the ct. In dealing with arrange- 
ments under Irish Bkpt. & Insolvent 
Act. 1857 (c. 60), considered. — He 
C.. 11926] I. R. 14.— IR. 

PART XXlll. SECT. 6, SUB-SECT 2. 

8843 iv. .] — In special circum- 
stances under Bkpey. Rule, 68 (2>, the 
ct. may sot aside a composition, 
although ft has been ratified, & may 
order bkpt. to make another which 
will provide givater security for the 
credit ors. But where a composition 
has boon ratified. & is a reaAOuable tiL 
fair attempt to pay oredltors as much 
as pOHHible, there can he no grounds 
for setting it aside. — U o^enibal v* 
Hopf & Hart (1922), 67 D* L. R. 628 ; 
21 g. P. R. 120.— CAN. 

a 1. Prior to bankruptcy *] — 

Epectrio Motor & Machinery (jo., 
Ltd, V* DucLos & Bank of Montreal, 
[1932] S. C. 11. 634 ; 4 D. L. R. 81.— CAN. 

•f. Absence of informatUm df under- 
valuation,] — Held: the proposal was not 
** reasonable 8c proper ” — lUt Gaston, 
[19221 2 I. H. 179.— m. 

•h. Composition giving discharge 
against all rreditors dt persons not in 
bankrupicy *] — A proposed composi- 
tion with a bkpt.*s motors wmoh 
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provides for the discharge of, not only 
all the provable debts of the bkpt., but 
also of all claims of whatsoever nature 
of all creditors against the bkpt. & 
also against persons who are not in 
bkpey. (In’ the present Instauct}, the 
directors, officers & cnn)loyees of the 
bkpt. CO.) is not ono which the ct. can 
approve ; at least, in the absence of 
tht» personal assent thereto of every 
creditor. Nor will such a composi- 
tion bo approved in part only, i.c, 
as to that portion which releases only 
the bkpt. with respecl to his provable 
debts, where the effect of doing so 
would be to give a guarantor of per- 
fonuuDce of the compositiou only part 
of that which he stipulated for as 
consideration fur his guarantee . — He 
Kern Aue.nctes, Ltd. (No. 2), [1931) 
2 W. W. 11. 633.— CAN. 


PART XXlll. SECT. 6, SUB-SECT. 5. 


S860 li. .1— ite a. No. 

8825 il, ante.— IR. 

8866 i. J^nAanced value of 

assets .] — An offer of a oitmposition was 
passed by the reQuisite majority of 
creditors, & oonfirtueU by tho ct. 
Later, the property was sold for a 
price which ooa&iderahly increased the 
assets. An opposing cieditor then 
applied for em order setting aside ihe 
arraugoroent : — Held ; a ooniposition 
jiassvd by the requisite majority of 
creditors & confirmed by the ct. cannot 
bo upset except for fraud. — Re Q., An 
ARRANOINO DEBTOIl, tl923J 2 X. R. 
89.— IR. 


sk. Who may appeal — Trusiec ,] — 
An appeal lies by a trustee in bkpey. 
from an order refusing to approve a 
proposal for a composition with credi- 
tors.— iee Kern Aoskoibs, Ltd., (19311 
1 W. W. R. 029 ; 2 1>. L. li* 614.— CAN. 



cS^OOT. ®*‘®‘*“’ ■’““S »■ Jeoktoi'ilmi 


Vroi^IT weowr expecting executlon-^Deed 
valW.^— B owen v. Buamidgb (1833), 6 


8929b. Exec 

nnf t>Ann«fttf<i 


Execution paid out by debtor — Mone\ 

»VAt*oKlA K«r 1 T\. V 


8933a. & sale of effects thereunder by trustees 

--Property protected — Although purchaser 
allowing debtor to retain possession.]— Leon- 
(1813), 1 M. & S. 251 ; 105 

Annotation : — Eefd. Latimer v. Batson (1825), 4 B. & C. 
652* 

8933b. Although balance unsold 

remaining in debtor’s possession.]— Wood- 
ERMAN 17. Baldock (1819), 8 Taunt. 676; 
129 E. R. 547 ; sub no7n. Woodham v. 
Baldock, 3 Moore, C. P. 11. 


4nnotaiion8 : — Befd. Aldred v. Constable (1844), 3 L. T. O. S. 
21)9 ; Hlcknmii i\ Cox (1858), 30 L. T. O. S. 27U : Barker 
V. Furtoufi:. (18911 2 Ch. 172. 


8933c. -.] — Held : from the date of the deed of 

assignment the trustee was the legal owner 
of debtor’s property, & the possession taken 
by him was effectual, so that there was no 
property of debtor which the sheriff could 
seize. — N orth Eastern Ry. Co. v . Spark 
(1877), 37 L. T. 143. 


8965a. P. Re Price’s Trust Deed (1868), 
L. R. 6 Eq. 460 ; 19 L. T. 113 ; 16 W. K. 
907. 


Annotations lie RapbaepB Trust Estate (1870), L. R. 

9 Eq. 233. Reid. Bell v. Bird (1808), L. K. 6 Eq. G35. 


VoL V.— Bankruptcy. Cases 8872— 9026a. 

8970a. Restraint ol trustee from acting — Injunc- 
tion.]— Izard V. COLBRON (182 4), 13 Price, 
327 ; M‘Cle. 181 ; 147 E. R. 1006. 

9022. Addf. Annotation : — Folld. Marconi’s Wireless 
Telegraph Co. v, Newman, [1930] 2 K. B. 292. 

9023. Add. Annotaiio^xs : — FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 

9024. Add. Annotation : — Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B, 292. 

9025a. Claim for royalties.] — N. & B. were the 
holders by novation of a licence from pltf, 
CO. to use & exercise certain inventions 
relating to wireless apparatus which were the 
subject of letters patent owned or controlled 
by pltf. CO. subject to the payment of certain 
royalties by N. & B, to pltf. co. N. & B. got 
into difficulties, & were unable to meet their 
obligations as they became due owing to over- 
trading, but they claimed to be still solvent. 
At a meeting of the trade creditors it was 
agreed that a committee of inspection should 
be appointed & that N. & B. should execute 
a deed of inspectorship. The deed, which 
was executed on May 6, 1028, was in the 
usual form, & in all material particulars the 
same as that considered by the ct. in Easier- 
brook V. Barker^ No. 9024. By the deed N. 
&; B., the debtors, in consideration of a 
release of their indebtedness to the assenting 
creditors, assigned their real & personal 
estates to C. as inspector upon trust to allow 
N. & B. “ henceforth to manage & carry on 
their said business ” subject to the covenants 
&; conditions of the deed. N. & B. undertook 
to carry on the business or wind it up as the 
inspector & committee should think best. 
In a circular which was sent out by C., the 
inspector, on Sept. 10, 1928, announcing 
that the deed of inspectorship had been 
executed, it was stated that “ all orders for 
goods required for the purpose of carrying 
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k ip. 1090) i. .] — lie COBOURO 

Fklt Co., t.x Weavkk, (1925J 2 
D. L. U. 997 ; 6 C. B. U 922.— CAN. 

t <p. 1090) i. Ilnm strad lands — 

Claim of exemption not filed — Sale of 
honwstrad lands.]— irj Jan. 1912, 
executed an assUmmeot for the benefit 
of hlHcreditorH of all Wh proneity except 
two loU of land on wUieh he & Ills 
family lived, the value of which did 
not exceed 81,500: & this ussi^)- 

ment was duly rotdsfered by the 
assignoes. By transfer dated in Apr. 
1912, P. transferred all bis right, title 
& interest In the two hoiuestcad lots to 
pltf,, for value ; & P.*h claim to the 
lots as exempt from seizure & sale under 
execMitlon was admitted in writing 
bv his assiimees. P., however, did not 
file a claim of exemption within thirty 
days of the registmtioii of the assign- 
ment ; & the registrar refused to 

register the transfers, on the ground 
that P. had no right to deal with the 
land, because of his failure to Ale a 
claim of exemption within thirty days 
under Land Titles Act, B. S. Sank. 
1909. 0 . 41. 8. m:—Held: this 
statutory provi-ion was not applicable, 
in the circumstances stated, the 
registrar should bo directed, * under 
Land Titles Act. s, 1.50. to register the 
trarmfers aa If the assignment had not 
been registered. — Lkach u. Haultain 
(1913), 24 VV, L. H. 154 ; 4 W. W. R. 
484 ; 11 D. L. R. 238,— CAN. 

lU Judfpneni .] — Under an ossign- 
ment In trust for the benefit of oredltom 
of all the assignor's property the 
assignee is ontitled to an assignment 


of a bond vvlilcb a purchaser under an 
agreement of sale with the assignor 
has entered into to protect the assignor 
against Ids (the purchaser’s) default 
under the agreement, &, If before such 
asHignment of the bond the assignor 
has ot)lained j udgment on It, the trustee 
huH a right to an aHslgnmerit of the 
judgment. — He v. Alton, 

iNTKUioK Trust Co. v. Mackenzie, 
(19251 4 1). L. K. 695 ; (19251 1 W. W. 
R, 429 ; 34 Man. L. R. 650 ; 5 C. B. R. 
545.— CAN. 

so. Assigned property — Collection Act. 
H. S. N. 1923 (c. 232). 1— Re I^OLSON, 
Trustee r. Thompson & Sutherland, 
Ltd., (19261 1 D. L. R. 330 ; 58 

N.S. R. 346.— CAN. 

PART XXIII. SECT. 8, SUB-SECT. 8.— 
B. 

8936 ii. .) — 

Johnson, Ltd. v. Victoria Mines, 
Ltd., (19301 1 D. L. R. 57 ; 41 B. C. R. 
321 ; 11 C. B. R. 23 ; [1929 J 2 W. W. R. 
511.— CAN 

8948 it, .1 — Payment into 

ct. under a garnishoo summons, /under 
Alberta practice. Is not payment to the 
garnishing creditor under Bkpey. Act, 
s. 11 ( U, so as to prevent a subsequent 
authorised assignment taking pro- 
ctxlonce over tno garnishment, — 
Western Canada Fi/>ur Mills Oo., 
Ltd. V, White Bakery, [19211 1 
W. VV. R. 828 ; 59 D. L. R. 621; 
1 C. B. R. 390.— CAN. 

PART XXIII. SECT. O', SUB-SECT. 1.— 
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•p. To fix date of crediiora* meet* 
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ings.] — When an authorised trustee 
takes over the estate of bkpt . as though 
ho were sequestrator, he nas authority 
to tlx the date or me eivditoi> meeting 
& may change the date where it is 
irnposHlble to give proiier notice, & any 
meeting held on a date not so tiniuly 
fixed by the trustee is iik'gal. — 
Lkfaivrk & Gaonon r. Dk Lisle 
(1922), 66. D. L. H. 261.— CAN. 

sq. To apply to court — For approval 
of composition arranyemrnt.] — He Shaw 
(1920), 59 D. L R. 619 ; 1C. B. li. 368. 
—CAN. 

si. For direcfnyns.] — A trus- 

tee has the right to apply to the ct. 
for d inactions in connection with the 
admlnistral.lon of the estate, but is 
not ontitled, prior to an authorlHed 
assignment or rowdving order, to bring 
into ct. persons who may bo en- 
titled to certain assets. In order to 
determine their legal rights. — He Okl- 
LKR Brothers, (1924) 2 D. L. R. 590 ; 
64 O. L. K. 283; 4 C. B. R. 108 —CAN. 

aw. To attack cJuittel mortgage — For 
non-compliance wiUi Chattel Mortgage 
Act. 1 — An authorised assjgneo or t rustee 
in bkpey. oan malutain an oction to 
set aside a transaction for want of 
oompUanoe with the provisions of Bills 
of Sole & Chattel Mtge. Act. even 
although the transact lou was complete 
before Bkpey. Act came Into toioo. — 
Houldino V. Canadian Creimt Men’s 
Trust Assocn., Ltd., (1921j 2 

W. W. R. 899 ; 14 Saak. L U. 366.— 
CAN. 


,x. .1 — Re Hamer, Ex p. 

loYAL Bank or Canada, (1922] 1 
V. W. R. 1241 , 66 D. L, K. 800 ; 15 
lask. L. R. 166.— CAN, 
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on the business will be issued on my official 
order forms in the usual way & will be paid 
for by me.” The inspeotor & the committee 
of inspection left the conduct of the business 
subsequent to the execution of the deed 
of inspectorship to N. ds B. Pltfs. brought 
an action by which they claimed royalues 
upon wireless sets constructed So sold by 
N. So B. since Sept. 6, 1028, The action 
was brought against N. & B. ds also against 
the inspector & the members of the com- 
mittee of inspection personally^ : — Held : the 
deed of inspectorship did not constitute a 
partnership between N. & B. dc their creditors, 
or between N. & B. & the inspector & the 
committee, also N. Sc B. did not become the 
agents of the inspector or of the committee to 
carry on the business, but the business 
remained the business of N. B. & therefore 
pltfs." claim for royalties against the inspector 
& committee of inspection failed. — Majeiooni’s 
W iREiJcss Telegraph Oo., Ltd. v. Newman, 
[1930] 2 K. B. 292 ; 99 L. J. K. B. 687 ; 143 
L. T. 471 ; [1929-30] B. & C. R. 223. 

9026a. Putting up property for sale.]- 

i^ssignees of debtor’s property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can be made beneOcial, without 
rendering themselves chargeable as assignees 
of the lease. — Carter v. Warnb (1830), 4 
C. Sc P, 191 ; Mood & M. 479, N. P. 

AnTiotaHona : — Consd. How v. Kennet <1835), 3 Ad. & El. 

659 ; White v. Hunt (1870), L. R. 6 Exch. 32. 

9032a. .] — Re Lee, Ex p. Grunwaldt, No. 

8778a, ante. 

9034a. .] — Be Lamplough (Clarkson), Ex p. 

Harding (1835), 4 Deac, Sc Oh. 793, Ct. of R. 

0074. Add, Annotation : — Refd. Goldfarb v, Bart- 
lett & Kremer, [1920] 1 K. B. 639. 

9094. Add, Annotation : — Refd. Re Lee, Ex p. 
Grunwaldt, [1920] 2 K. B. 200. 

9109a. .] — Re Lee, Ex p, Grunwaldt, 

No. 8778a, ante. 


9115a. — — It would be an obvious fraud on the 
other motors who agree to accept a composi- 
tion payable pro rata to all if one creditor 
was enabled by a secret bargain to obtain a 
better advantage for himself (Davby, L.J.). — 
Murray v. Reeves (1828), 8 B. & 0. 421 ; 
2 Man, Sc By. K, B. 4^ ; Dan. Sc LI. 161 ; 
108 E. R. 1099 ; sub no7». Murray v, Reid, 
6 L. J. O. S. K. B. 348, 0. A. 


AnnntaHon* Re McHenry* McDermott v. Boyd, 

Levita’s daini, {18941 3 Ch, 365. lUdd, OUmow v. King 
(1833), 3 Tyr. 581 ; Hall v, Dyson (1868), 17 Q. B. 786. 


9181a. Assent by assignor of dsbt-^Not suffieient 
assent.]— PiNDBB v, Coqui (l866)t IS W. R. 22. 

0198a. •] — Re Lee, Ex p, Grunwaldt, 

No. 8778a, ante. 


9198b. .] — ^Huddersfield Pine Wor- 

steds, Ltd. e. Todd, No. 87824. ante. 
Compare No. 797a, ante, Sc oiis^al volume, 
p. 160, No. 1498. 

9229a. .] — Huddersfield Pine Wor- 

steds, Ltd. i;. Todd, No* 8782d, ante, 

9253a. 8, P, Cecil v, Plaistow (1794), 1 Anst. 
202; 145E. B. 844. 

Annotaiion : — Apld. Britten v, Hughes (1820), 5 Bing. 460. 

9811a. Right to take proceedings under 1914 
(Deeds) Act, s. 23 — Claim to enforce right 
adverse to deed.] — Re Ellis, No. 8645a, ante, 

9486. Add, Annotation: — Refd. Be City Life 
Assce. (1926), 42 T. L. R. 46. 

9532* Add, Annotation : — Apld. Beebee & Co. v. 
Turner’s SuccesBors (1931), 48 T. L. R. 61. 

9538a. .] — ^A. instituted a suit against 

B..& C. respecting a sum of £4,000. D. also 
was made a party to the suit ; but, having no 
interest, he disclaimed. A., B. & C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, assigning 
the £4,000 to trustees in trust to pay to D. 
his costs of the suit, Sc to divide the rest 
of the fund amongst A,, B. & 0. D., though 
he was not a party, either to the compromise 


PART XXIII. SECT. 10, SUB- 
SECT. 2.— A. 

ty. Aasiamnent to creditor to secure 
advances — RetenHon of amount by 
assignee in excess of amount paid to 
other creditors,] — Plti. having oecome 
insolvent, made an aeaignment for 
the benefit of creditors, whereupon 
one of the creditors was appointed 
assignee. The buslnesB was recon- 
veyed to pltf. on bis undertaking to 
pay a composition on the amount of 
his indebtednesB for the payment of 
which another of defta. became surety, 
6c pltf. subsequently executed sevem 
asMignmeuts to dofte. to secure 
advances. Defta. having taken pos- 
session under the last-mentioned aamgn' 
mentH.the matters in difference between 
pltf, & defts. were referred to a master, 
with instructions to take an account 
Sc report the sum due from either 
party to the other of them.” The 
master having reported (inter alia) 
that defts.. after paying the other 
creditors of pltf. their reepeotive 
claims at the rate of sixty-two Sc a 
half cents on the dollar, h^ I>afd to 
themselves the full amount of their 
claim, & that being of opinion that 
defta. were not entitled to any greater 
rate of dividend on their claim than that 
paid to tbe other orodltors, he had 
olsallowed the surplus with interest, 
$ had credited the same to pltf. i — 
Held : tbe decision of the Supreme 
Ct. of Nova Sootia, confirming the 


report of the master on the reference 
must be reversed on the ground that 
tbe master had exceeded his authority 
3c reported on matters not referred to 
him. — Doull V , McIbRmTB (1886), 19 
N. 8. R. (7 R. 3c G.) 341 ; 7 O. L. T. 
406 ; revsd, (1887), 14 8. 0. R. 73.— 
CAN. 

PART XXllL SECT. 10, SUB-SECT. 2. 

—0. (a), 

• (p. 1183) 1. As regards priorUy 

of subsequent crediiars,y^Rt Tboum, 
(1925iTb. L. R. 242.— CAN. 

9218 U« Out of assets in edhedule,] 

— Under a document signed by one 
A. 3c three of his creditors, applt. 
was appointed to take control on A*s 
behalf of oertaln of his assets 
enumerated In an annexed sobedule 
3c to dispose of them for the benefit 
of the three creditors. The latter 
portion of the document was as follows : 

Sc we the undersigned creditors of 
tbe said A. do hereby agree to aeoept 
as full settlement of tbe ctalms we have 
against him such pro rata share as 
may he found due in respect of the sale 
of the said assets. Sc we agree to pay 
the said applt. the usual oommisrion 
on all assets realised: applt. having 
taken possession of the assets Sc having 
sold some of them, reap., one of the 
creditors who had signed the doou* 
ment, in an aotion agMnst appit.. 
complained that applt. bad awaraed 
a preference to one M. a creditor Who 
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had signed the document In respect 
of his claim which was based oo two 
mtge. bonds referred to in the schedule 
of assets, 3c that applt. bad failed to 
award rm. a pro rata share of the 
proceeds of the assets realised. It was 
common cause that If M* was entitled 
to the preference, rosp., an unseoured 
creditor, would get nothing. The 
0. P, D, ordered applt. to amend his 
account by striking out the preference 
awarded to M. 3c distributing the 
proceeds of the assets among the 
creditors pro rata according to the 
reemeotive amounts of their claims. 
Extrinsic evidence showing that the 
parties never intended that the 
secured creditors should abandon 
their preforenoe had been led subject 
to subsequent dedston as to its admis- 
slbiUty, hut was hdd by the ots. below 
to be Inadmissible, on the mund ihat 
the document was not amiiUruous : — 
Reid : the words '* pro rata share ” 
meant that the three creditors were to 
look to the proceeds of the assets in 
the soheduie alone for the settlsment 
of their daims, if the assets did not 
realifxe.the full amount of their debts, 
3c that they had reference not to the 
respective claims of the creditors but 
to tbe proportion that the prooeeds 
bore to the total amount of the debts 
3c that there was nothing in tbe 
document to show that preferences 
were to be given up. — BWAKEPoat, v. 
Van HiBBRoair, {I9f8| App. D. 15. — 
5 . AF. 



or to the deed, filed a bill against A., B. & 0. 
& the trustees, to compel a performance of 
the trusts & payment of his costs. A 
demurrer by 0,, for want of equity, was 
allowed. — Gibbs v. Glamis (1841). 11 Sim. 
684 ; 69 E. R. 999 ; sub nom. Gibbs v. Gibbon, 
6 Jut. 378, L. 0. 

Annotations: — Oontd. Steele v. Mnrphy (1841), 3 Moo. 

F. O. a 446 ; Synnot v, SimpBon (1854), 5 H. L. Cas. 121. 

96881»* Provisions coming into operation 

after death of debtor.] — The doctrine of 
Garrard v. Lavderdale (2ord), No. 9536, ante, 
does not apply to provisions for creditors 
which do not come into operation till after 
the deatli of the settlor . — Re Fitzgerald’s 
Settlement, Fitzgerald v. White (1887), 
37 Ch. D. 18 ; 67 L. J. Ch. 694 ; 67 L. T. 
700 ; 36 W. R. 385, 0, A. 

AnnotaHan : — Apld. Priestley v. Ellis, [18971 1 Ch. 489. 

9540a* — A., on going abroad, granted 

& assigned to B. freehold & personal property 
upon trusts for management & realisation, 
& for payment of A.’s debts & of the surplus 
to A. ; the deed contained full powers for 
settling demands. B. communicated with the 
creditors upon the subject of the trust : — 
Held : the creditors did not thereby acquire 
any right to sue the trustee for the purpose 
of having the trusts performed. — C orn- 
TEiWAiTE V. FRrru (1861 ), 4 De G. & Sm. 662 ; 
64 E. R. 964. 

9548* Add. AnnoiaHcm : — ^Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 134 L. T. 765. 


VoL V. — Baalaqptey. Omm 9588a — 9619. 

9646. Add. AnnoMion : — Consd. Bekstin v. Sevwo 
Sibirsko Gosudarstvemnoe Akeionemoe 01- 
schestro Komseverputj & Bank for Russian 
Trade. Ltd. (1932), 48 T. L. R. 422. 

9547* Add. Annotation Beebee & Co. v. 

Turner’s Successors (1931), 48 T. L. R. 61. 

9549. Add,. Annotation Beebee & Co. v. 

Turner’s Successors (1931), 48 T. L. R. 61. 

9675. Add. Annotations ;-~ApW. Parey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boome v. Wicker, 
[1927] 1 Ch. 667. 

9576. Add. Annotations .-—-Apld* Farey v. Cooper, 
[1927] 2 K. B. 384. Reid. Boome v. Wicker, 
[1927] 1 Ch. 667. 

9576a. .] — A debtor, who has assigned his 

business Sc goodwill to a trustee for the 
beneht of creditors, is not precluded, in the 
absence of express stipulation to the con- 
trary, from soliciting the customers of the old 
business, notwithstanding that the d^d of 
assignment contains a covenant by him to 
aid to the utmost of his power the reahsation 
of the property assigned & the distribution 
of the proceeds thereof amongst the credi^rs. 
In such a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so.— Parey v. Cooper, [1927] 
2 K. B. 384 ; 96 L. J. K. B. 1046 ; 37 L. T. 
720 ; 43 T. L. R. 803. 0. A. 

9619. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 
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9612 ill. .) — Where conveyances 

made by the assignee for the benefit 
of cieditors to pltfs. were made & 
accepted in satisfaction of pltfs.’ claim 


against debtor : — field : deft, was 
thereby freed from liability as surety. — 
Union Bank of Canada v. Makepeacig 
(1019), 44 O. L. n. 202 ; 15 0. W. N. 
170 ; 46 D, L. R. 193.— CAN. 


Bb. Variation by registrar — JDisefiarge 
of surety .] — Mariin v. Riman, [10311 
1 I), h. K. 773 ; 66 O. L. H. 394.— 

CAN. 


BENEFICIAL ASSOCIATIONS. 

See Friendly Societies. 
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BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part I. — In General. 


10. Add. Annotation Reid. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

13. Add. Annotations -Held. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. C. 1. 

14. Add. Annotation : — Consd. Re Swinburne, 
Sutton V. Featherley, [1926] Oh. 38. 

14a, .] — lady, in her last illness, 

gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque was duly presented but not honoured, 
owing to the signature being of a very shaky 


& doubtful character. The donor died before 
the cheque could be again presented : — 
Held : the cheque not having been paid, 
there was no valid & effectual gift of 
the money to the donee. — Re Swinburne, 
SuiTON V. Featherley, [1920] Ch. 38 ; 95 
L. J. Gh. 101; 134 L. T. 121 ; 70 Sol. Jo. 64, 
0. A. 

37. Add. Annotations : — ^Refd. McDonald v. Nash, 
[1924] A. C. 025 ; Ouellette v. Canadian 
Pacific Ry., [1925] A. 0. 669; Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Shotts 
Iron Co. V. Curran, [1929] A. C. 409. 


Part il. — Requirements of Form. 


81. Add. Annoia/ion : — Refd. Ix)ndon & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 07. 

82. Add. Annotaiiona : — Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 


Bank (1925), 31 Com. Cas. 67. Refd. Slingsby 
V. Westminster Bank, I^td. (1930), 47 T. L. R. 1. 

95. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. C. 625. 


PART I. SECT. 1. 

14 i. Hetxjcaftle mandaic — J?e- 

voked by J— Tho authority of a 

bank to pay a oheipu* coasos on notice 
of the drawer'a death. — C urijcy r. 
Briogs (Admtxtstuator or Drury 
Estatk), (10201 2 W, VV. R. 1025 ; 
53 D. L. R. 351.— CAN. 

14 ii. iS. P. Kendrick v. Do.mtnion 
Bank & Bownas (1920), 47 O. L, li. 
372 ; 18 O. W. N. 138.— CAN. 

e i, .] — Tte nature & negotia- 
bility dlHoussed. — C iiampaklal Goi’AL- 
DASw, KEsimiciiAND Nauanmal ( 1925), 
1. L. U. 50 lioin. 7G5.— IND. 

PART II. SECT. 1, SUB-SECT. 1. 

•a. Noit made, by married woman — 
EJJetd oi rertruint upon antici.pali(m .] — 
Whore a proiniswory note was made 
by a married woman; — Ueld: the 
promissory note was In facjt, os well 
as In form, a valid uncoil ditioiial 
promiHt^ on the part of the makei to 
pay a sum certain in money. Effect 
of Married Women's Property Act, 
R. 8. O., 1914 (o. 149), S8. 4 (2), 5 (2), 
disottssed. — Anderson v. McLaren, 
119241 4 D. L. It. 1076 ; 56 0. L. H. 
26.— CAN. 

r I, .] — An Instrument Is 

not a negotiable promissory note where 
there is not an unconditional proiniso, 
os required by Bills of Excbaiige Act, 
8. 176. — Re MiTCHKU & Union Bank 
or Canada, 119231 4 D. L. R. 1132 : 
52 O. L. U. 523, revsg. sub nom. Re 
Stevens & Mitchkul, 21 O. \V. N. 
331.— CAN. 

r ii. .1 — Where a choquo 

was drawn & given under the con- 
ditlou that it was not to become 
effective nrileas a loan was granted by 
aoert^n bank • — Hrid.* the cheque could 
not be detached from the oondltion, 
the oonditlon not having been fiil/lllod, 
tbo cheque could not be recovoicd on. 
— Jones t>, Thomas & Norman (1922), 
C5 D L. R. 491.— CAN. 

f III, .1— There is nothing 

In law to debar the maker of a pro- 
mlaaory note from pleading as a 


defence to a suit thereon that as a 
matter of fact the note was given for 
a special purpose & was not payable 
until the happening of a certain speciftc 
event which, so far, had not yet 
happened. — Bhooi Ram v. Kwnoui 
Lal (1928), I. L. R. 50 All. 754.— IND. 

s i, — Where a writtini 

lYromisc l-o pay a specified simi of 
money at a certain time after date 
also ('ontaiiis the words “ wit/h the 
privilege of rciiewaUs,’* the instrument 
is not a promissory note within the 
meaning of sect. 17C of Bills of Ex- 
change Act. R. S. C., 1927. — Ross v. 
Kau'ire Construction & 1nve.stment 
Co., Ltd., 119321 1 W. W. R. 714 ; 40 
Man. L. R. 225 ; 3 D. L. R. 1G7.— 
CAN. 

58 1. Promise to pay or do something 
else.]— "It under the terms of a written 
promise to pay a sum of money the 
obligation may be discbai’ged in part, 
or In full, by the rendering of services, 
the promise is not an unconditional one 
to pay a sum certain therefore, the 
document Is not a promissory note. — 
Standard Trusts Oo. r. LaValuev, 
11930] 3 W. W. R. 305 ; [1931] D. L. R. 
149; 25 Alta. L. R. 1 ; affd., 119311 
S. C. U. 595 ; i 1). L. R. 634.— CAN. 

60 vll. PaymerU on account of 

specified contract.] — W 11 .SON r. Pel- 
LKTIKR (N, B.), 11928] 1 D. L. R. 716.— 
CAN. 

79 i. As per memorandum of agree* 
ment — Memorandum meaningless . ) — 
Held : there was a good promissory 
note, — C anadian Bank or Com- 
merce V. Livinoston (P. E. I.) (1909), 
G E. L. R. 459.— CAN. 

PART II. SECT. 1. SUB-SECT. 2. 

f j, Admission by solicitor of 

maATr.]— A rbuthnot v. Campbell 
(N o 2), [1931] 1 W. W. R. 240.— CAN. 

Il I, Alleged maker denying 

tffpnafi/re.]— Where an expert on hand- 
writing said deft.*8 signatures were 
genuine, but the judge held, ofu^r seeing 
enlargements of them, that they were 
forged: — Held: the absence of any 
evidence by pltf. & the uneertain 


nature of the other evidence justified 
the judge in dismissing the action. — 
Eastern Townbutps Investments Co. 
!J. McLennan (1919), 29 B. C. R. 1. — 
CAN* 

PART II. SECT. 1, SUB-SECT. 8 . 

Bb. Rioety days after sight ** — Sum 
certain unth interest for indefinite period,] 
— Ueld : the document was not a bill 
of exchange. — Roseniiain & Co, ». 
Commonwealth Bank of Austoalia, 
ri922J V. L. R. 787 ; 31 C. L. R. 4G.— 
AUS 

so. Cheque payable to “ Ministre de la 
Voirie " — No time for paymejit staled,] 
— An instmnient in the form of a 
cheqno drawn upon B. by A. payable 
to the Older of the “ Miiiistrc d© la 
Volrlo ’* HeUi : not “ payable on 
demand & not a *’ cheque '* w’ithln 
Bills of Exchange Act. s. 1G5 . — Leduc 
i*. La Banoue D'Hochelaga, ri92G] 1 
D. L. R. 433 ; [192G] 8 . C. It. 7C.— 
CAN. 

sd. Promise to pay by instalments — 
.4fter future rfe/7ei.]— M otor P'inance 
C o. t. Harms, (19.30J 3 W. W. R. 302 ; 

4 D. L. R. 1014.— CAN. 

PART II, SECT. 1, SUB-SECT. 4. 

k (p. 25) i. At stated 

rate for uncertain time..] — Held: the 
document was not a bill of exchange. 
— Rosf.nhain & Co. V. Common- 
wealth Bank of Australia, (1922] 
V. T 4 . R. 787 ; 31 C. L, U. 4 C.— 
AUS. 

152 111. Error in calculation 

of in.9fab?irn<.l— -C ontinental (4uah- 

ANTY CORPN. or CANADA V, VaNCE, 
(19281 1 D. L. R. 11.34.— CAN. 

152 iv. .] — The fact that 

an instrument In the form of a pro- 
missorj' note contained a promise by 
the payee WTitten on the back thereof 
to accept payments by stated instal- 
ments ; — field : not to prevent it from 
being a tnie promissory note. — J ack- 
son V. Dtoney, [1931] 1 D. L. R. 542 ; 
(19301 3 W. W. R. 4G0 ; 39 Man. L. R. 
201.— CAN. 
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191. Add, AnnokUwn : — ^Refd. McDonald v* Naah* 
[19241 A. 0, 626. 

205. Add, Anno^o^ton: — ^Apld. Anchteroni i;. 

Midland Bank, [1928] 2 E. B. 294. 

207. Add, Annotation; — ^Refd. Lloyda Bank v. 
Chartered Bank of India, etc. (1027), 44 
T. L. R. 166. 

208. Add, Annotation: — Apld. Goldman v, Oox 
(1924), 40 T. L. R. 744. 

209a. — ^Pltf., who was a Pole, 

& could Dof^read Bfnglish unless it was printed, 
bought goods from one A. Cohen, A certain 
cheques wore made out in favour of “ A. 
Cohen ” by a clerk in the employment of 
pltf. A were signed by pltf . The derk after- 
wards forged the name of the payee by 
inserting S ” before “ A. Cohen ** & forged 
the indorsement Sc got the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. In an action for money 
received by deft, to the use of pltf. s — Held : 
as the cheques were, before signature, made 
out to a real creditor & not to a fictitious 
person pltf. was entitled to recover. — Gold- 
man 0 . Cox (1924), 40 T. L. R. 744 ; 69 
Sol. Jo. 10, 0. A. 

J Refd. HUnffsby v. District Bank Ltd. (1931), 

47 T. L. li, 587. 

215. Add. Annotations Refd. Robinson v. Marsh, 
[1921 ] 2 K. B. 640 ; McDonald v. Nash, [1924] 
A, C. 626, 

240. Add. Annotation: — ^Apld. Mason v. Lack 
(1929), 140 L. T. 696. 

240a. -♦] — An instrument purporting to be a 

bill of exchange was drawn by pltf. At 
the time when deft, accepted it there was 
no other name upon it, the only indication 
of a name being that it was payable at 
a certain bank at which, in fact, deft, bad 
no account. On a claim by pltf. for the 
amount of the alleged bill ; — Held : (1) since 
the document was not signed by the person 
giving it & addressed to the person who was 
to pay it, it was neither upon the authorities 
nor within 1882 Act, s. 3, a valid bill of 
exchange ; (2) it was a good promissory 

note upon which, after amendment of the 
statement of claim, pltf. was entitled to 
recover. — Mason v. Lack (1929), 140 L. T. 
696 ; 46 T. L. R. 363 ; 73 Sol. Jo. 284. 

241. Add. Annotations : — Consd. London & Mont- 
rose Shipbuilding Sc Repairing Co. v. l^rclays 
Bank (1925), 31 Com, Oas. 67. Reid. Slingsby 
V. Westminster Bank, Ltd. (1930), 47 T. L. R. 1. 

242. Add. Annotations : — ^Refd. Uoyds Bank v. 
Chartered Bank of India, Austria Sc China* 


[1929] 1 K. B. 40 ; Slingsby v. Westminster 
Bank, Ltd, (1930), 47 T. L, R. 1. 

242a* Cheque drawn by Government official 

on Bank of England— Dividend warrant for 
Interest on War Loan.]— The first pltf., who 
was an executrix Sc beneficiary under a 
will, received from the Bank of England a 
warrant for interest on War Loan, the 
warrant being crossed “ Sc Co. Not negoti- 
able ** Sc being expressed to be “ A/c Rarry 
Turner, deceased.’^ She signed the warrant 
& sent it to the exor.’s solr. in pursuance of 
an arrangement that any warrants received 
by her should be sent to him for attention. 
The solr. paid the warrant into his own 
account with deft, bank, representing to the 
bank that it was a repayment of a loan which 
he said he had made to the first pltf. In an 
action against the bank to recover the 
amount: — Held: (1) although the drawer 
of the warrant was an official of the Bank of 
England on which it was drawn, yet, as he 
was acting as an agent of the Government, 
the warrant constituted a cheque ** ; 
(2) the word “ dividends ** in Bills of Ex- 
change Act, 1882 (o. 61), 8. 95, included 
interest on Government stock. — Slingsby v. 
Westminster Bank, Ltd., [1931] 1 K. B. 
173 ; 100 L. J. K, B. 196 ; 144 L. T. 369 ; 
47 T. L. R. 1 ; 36 Com. Cas. 64. 

Annotaiions : — Oenerally. Befd. SUnsrsby r. District Bank. 

Ltd., [1932] I K. B. 544 : Slingsby v. Wefitinlnstor Bank. 

Ltd. (No. 2). [1931] 2 K. B. 58,f. 

251. Add. Annotaiion: — Consd. Mason v. Lack 
(1929), 140 L. T. 696. 

252, Add. Annotation : — ^Retd. Mason v. Lack 
(1929), 140 L. T. 696. 

254. Add. Annotation: — ^Refd. Mason v, Lack 
(1929), 140 L. T. 696. 

255. Add. Annotaiion: — Consd, Mason v. Lack 
(1929), 140 L. T, 696. 

260, Add. Annotation : — Expld. 7?^ British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 

292a. Memorandum for purchase of goods.] — 

Held: an agreement, Sc not a promissory 
note.— Elms v. Ellis (1820), Gow, 216, N. P. 

295a. Statement of sum borrowed Sc received— 
Which I promise never to repay/’]— : 
pltf. was well entitled upon the lending on 
one aide. Sc the borrowing on the other, not- 
withstanding the words m the conclusion of 
the note. — A non, {drca 1716), cited in 
2 Atk. at p. 32 ; 20 E. R. 416, N. P. 

AnnokUioii Simpson r. Vaughan (1730), 0 Atk. 31. 

297a. Acceptance of bill without drawer or 
drawee.] — M ason v. Lack, No. 240a, ante. 


PART U. SECT. 2. SUB-SECT. 2. 

262 i. Bill accepted ,] — An in- 

strument purporting to be a pro- 
inisflory note, in which there is no 
mention of a drawee, may. become a 
bill of exchange if aooeptonce is en- 
dorsed thereon by a thml pariy. A 
person who thus endorses an aooeptance 
thereby admits himself to be a drawee 
Sc becomes liable under it, even though 
he is not named as a drawee, provided 
acceptance by him is not inconsistent 
with the address on the bill of exchange. 
The acceptor having signified hte 
acceptance is estopped from contending 
that he is not the drawee,—’ 


CHAKBBA DHAB V. MaHAMMAD IBBAHIM 
(1929), 1. L. R 67 Oalo. 696.— IND. 

PART II. SECT. 4, SUB-SkCT. i. 

al. .1 — NorthbbnLumbbr 

Co., Ltd. V. BucroH, Nzobolb Sc 
Shkpard (Sosk.), [1829] 4 D. L. R. 274 ; 
2 W. W. B. 688 ; rcrp„ (1929J 2 D. L. B. 
098.— CAN. 

PART II. SECT. 4* 8UB4WCT. 8. 
sd* PrtmUtorv noU for interest in 
patent right^Form of indorsement.]^^ 
Gallaqbbb e. Mitbpht (Ont.), 11928) 
4 D. L, B. 618 : ferid.^[1929] 2 b. L. E. 
12,; S.C. R-if 


PART II. BBCT. 6. 

1 L Followed 6j/ lien aareemmi.] 

— ^A document whioh satUfles the 
statutory definition of a promissory 
note is not prevented from being a 
true promissory note by the fact that 
it is followed on the same paper by a 
collateral agreement, if such agreement 
does not qualify the obligation of the 
maker of the note or restnot the note*B 
negotiability.— B ank or Nova Sootu 
u. IKtiLPOrr, (19301 2 W. W. B. 128 ; 
4 P. L, E. U$ ; 24 B. L. B. 473.— 
CAN, 
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Part III. — Classification of Instruments. 

841. Add. AnnotaUona :—Retd. Suttera v. Briggs, [1922] 1 A. 0. 1. Mentd. The Joannie Vatia 

(1921), 91 U J. P. 182. 


Part V. — Computation 

441a» .] — Where a promis- 

sory note, repayable by instalments, provides 
that if anv instalment should not be paid 
punctually the whole of the balance is 
immediately to become payable, the use of 
the word “ punctually ” does not deprive the 


of Time of Payment. 

maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, “in every case 
where the bill itself does not otherwise 
provide/’ — Sohavbrien v. Morris (1921), 37 
T. L. R. 366. 


Part VI. — Acceptance 


456. Add. Annotation : — ^Refd. Mason v. Lack 
(1929), 140 L. T. 696. 

468. Add, Annotations : — Consd. McCall Bros., 
Ltd. V. Hargreaves (1932), 48 T. L. K. 459. 
Refd. Re Gooch, Ex p. Judd, [1921] 2 K. B. 
593 ; McDonald v. Nasli, [1924] A. O. 025. 

508a. .] — Defts., merchants in London, j 

were in the habit of purchasing goods for i 
G., a merchant at Petersborg, which they j 
consigned to pltf., his agent at Hamburg, | 
<fe they drew Ibills to the amount, pursuant i 
to the credit established for them. In such ! 
courae of business, they consigned Brazil ■ 
sugars &; indigo to pltf. for G. & other | 
merchants at Petersburg, & transmitted the • 
bills of lading, & drew bills to the amount ; ! 
upon which pltf. informed them, that he ! 
protected their drafts to the amount of all ; 
the goods consigned to the merchants at , 
Petersburg, except those consigned to G. ; j 
that he accepted the draft for the amount of : 
such goods provisionally, under the guarantee | 
of delta., inasmuch as the sugars against 
which the bill was drawn were not, as ordered 
by his principal, Havannab, to the amount 
of whicfi he was authoiised to accept, but 


Brazil, respecting which he had no directions ; 
that he would communicate with his principal 
on the subject. & inform defts. of the result. 
Such communication being made, G. at 
Petersburg, confirmed the order for the 
Brazil sugars, & directed pltf. to accept to 
their amount, & rel^^ase defts. from their 
guarantee. Pltf. also informed defts. of tlieir 
drafts, drawn on him against goods, being 
confirmed & acknowledged by other mer- 
chants at Petersburg, for whose account they 
were drawn. Upon the bkpcy. of G. & an 
action by pltf. against defts., for the amount 
of the bill which he had paid : — Held : pltf. 
was t/O be considered as having accepted 
the bill, not for the account of defts. until he, 
the accepU^r, was in funds, but in reference 
to the confirmation of the order for the Brazil, 
instead of the Havannah sugars ; which 
confirmation lieing given, his claim was upon 
the bkpt. at Petersburg, not upon defts., 
against whom, consequently, no action could 
be maintained. — Lohmann v. Rougemont 
(1840), 6 Bing. N. C. 263 ; 8 Scott, 620 ; 9 
H J. 0. P. 158 ; 133 E. R. 100. 

545. Add, Annotation : — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. V, 711. 


Part VII. — Inchoate Instruments. 


565. Add, Annotation : — Consd. McDonald v, Nash, 
[1924] A. 0. 626. 

568. Add, Annotation : — ^Refd. Smith t». Wood 
(1928), 139 L. T. 260. 

564a. Authority to indorse.]— Bills of ex- 

change drawn by pltfs. their own order, on 
& accepted by W. S. & Co., a co. of which 
deft, was a director, were indoi*sed by deft, 
in pursuance of a verbal agreem#^nt- under 


wliich pltfs. sold & delivered goods to the 
accept^^rs, in considevat ion of deft, indorsing 
the bills with the intention of making himself 
liable t-o pltfs. in case of default by the 
acceptors. Pltfs. subsequently indorsed the 
bills, writing their name underneath that of 
deft. Pltfs. sued deft, as indorser ; — Held : 
(1) by vii’tuo of Bills of Exchange Act, 1882 
(c. 61), s. 20, pUfs. ha<l authority to complete 
the bills by adding th<‘ii‘ own indorsement, & 


PART m. SECT. 1. 

BS. Cheq^ic payabUio “ cash or order,**] 
— TfeM : payable to l>eaivr. — J udmaicb 
V. Stanbakd Bank qf Canada (Alta.), 
1 1 W. W. R. 270.—CAN. 


PART IIL SECT. 3. 

i£. Jthavm on residaU in British 
--Wherever dmton.J—A bill of 


exchange drawn upon a resident of 
British India la an inland Inatrumont 
Irreapectivo of the place where It waa 
drawn.— K idston (A.-G.) & Co. r. 
Skth Bros. (1929), I. L, R. 57 Calc. 
730.— IND. 

PART VI. SECT. 2. 

nn. AecepUmoe by uH/e.] — BeM: 
not blndloff on huaoand. — E cclrs v, 
Mkrchanto Bank or Canada, [19231 

3 


3 D. L. R. 110.3 ; 52 O. L. R, 138.— 
CAN. 


PART VI. SECT. 8, SUB-SECT. 1. 

sp. iruloroeimeni ** will accept on 
arrival of goods,**] — Brld : the worda 
when APPUed to a bill on demand 
meant “^wlU pay,” & no further 
accHjptnnce wae neooaaary. — Hum- 
^ Taylor, (1921 ] N. Z. lu R. 
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the fact that pltfs. wrote their name under- 
neath, instead of above, that of deft, was no 
answer to pltfs.’ claim ; (2) although the 

verbal contract found to have been made 
between deft. & pltfs. was in one sense a 
contract of guarantee, Stat. Frauds could 
not be set up as an answer to a claim under 
the bills. — McCAiiL Bros., Ltd. v, Hab- 
GRBAVES, [1932] 2 K. B. 423 ; 101 L. J. K. B. 
733 ; 147 L. T. 267 ; 48 T. L. B, 460 ; 76 Sol. 
Jo. 433. 

565. Add, AnnotcUions : — Consd. McDonald v, 
Nash, [1924] A. 0. 626. Reid. Lickbarrow 
V, Mason (1793), 6 East, 20, n. 

667a. .] — Re Gk>ocH, Ex p. Judd, No. 2096a, 

post. 

5071>, .] — ^McDonald (Gerald) Go. v, Nash 

& Co., No. 2096b, poet, 

568a. Effect of 1882 Act, s. 12.] — P., a 

financier, L., a distiller, D. & M., a firm of 
shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.8. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,665 ; P. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entered 
into between P., L. & D. & M., whereby L. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27s, 6d. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. D. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by P., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & D. & M., both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26 & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. *L. agreed to 
lend D. & M- £2.500 (£1 ,000 at 8 per cent, per 
annum & £1,500 at 40 per cent, per annum 
interest) for the purchase of the steamer, 
the loan to be secured by a first mtge. on the 
steamer. P. agreed to lend D. A M. £1,000 
at 40 per cent. pf?r annum interest to be secured 
by a second mtge. on the steamer. D. & M. 
agreed to insure the steamer for £1,000 
agaii^t all risks including seizure or con- 
fiscation & £2,500 against marine risks & 
deliver to L. cover notes for £I..500 & £1,000 
A to P. a cover nofo for £1,000. P. A L. 
agreed jointly to underwrite the insurance 
for £1,000 against confisr^iition at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. 
D. A M. agreed to provide £1,600, the 
estimated balance required for the equip- 
ment of the steamer for the voyage. In 
intended pursuance of the agreement two 
documents undated, A purporting to be bills 
of exchange, though written upon unstamped 
paper, were sent to L. ; both were he^uled 
“ London ” ; one was drawn by F., accepted 
by A., A indorsed by P., A was for £5..>00, 


payable ninety days after date ; the other 
not signed by any one as drawer; it was 
accepted by A. A by D. A M., A was for 
£1,812 payable ninety days after date. 
Delay having occurred in naming a liner to 
take delivery of the whisky A in equipping 
the steamer for the adventure, L. gave to 
D. A M. a delivery order addressed to the 
keepers of the bonded warehouse where the 
whisky was in store. D. A M. immediately 
pledged the whisky for £500. P. hearing 
of this paid off the loan A took a transfer of 
the debvery order. The so-called bills of 
exchange for £5,500 A £4,812 were sent to L., 
who was at Lausanne. He struck out 
“ London ” A substituted “ Lausanne,” added 
Dec. 3 as the date of each, A signed his name 
as the drawer of the second, A stamped them 
both as foreign bills: — Held: (1) the so- 
called bill for £5.500, being drawn, accepted 
A indorsed in this country on unstamped 
paper, was void by Stamp Act, 1891 (c. 39), 
ss. 2, 37 (2), 38 (1) ; (2) the so-called bill for 
£4,812 though valid in other respects, as a 
forei^ bill, notwithstanding 1882 Act, s. 64, 
was invalidated by L. having added a date 
not In accoidance with the contract, A was 
not protected by 1882 Act, s* 12. — Poster v, 
Driscoll, Lindsay v, Attpield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470 ; 98 L. J. K. B. 
282 ; 140 L. T. 479 ; 45 T. L. R. 185. 0. A. 

Annotation : —As to (2) Consd. Koch v, Dicks, [19321 W. N. 

15C. 

577a. .] — Where a bill of exchange on 

duly stamped paper is presented for signature 
to the acceptor by the drawer, A the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange A negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 
drawer for signature. — Dunn (M.), Ltd. v, 
Jefferson (1925), 69 Sol. Jo. 095. 726, 

584. Add, Annotation: — Reid. Guildford Trust v, 
Goss (1927), 136 L. T. 726. 

585. Add, Annotation : — Retd. Greenwood v, 

Martins Bank, Ltd. (1931), 47 T. L. R. 007. 

587. Add, Annotation : — Dbtd. Jones v. Waring A 
GUlow, [1926] A. C. 670. 

588a. Particular purpose — Fraudulent use for 

another purpose.] — A cheque was signed 
in blank by one of the partners in a syn<li- 
cate, in the belief that the stamp of the syndi- 
cate would be subsequently affixed A the 
cheque used for the ordinary business of the 
syndicate. It was made payable to another 
partner, A was indorsed by a third partner, 
who believed the same as the drawer, as well 
as by the payee. The payee, in fraud of the 
other two partners, did not affix the stamp 
of the syndicate A used the cheque for the 
purpose of raising a loan from money-lenders, 
for which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalments 
fell due, the cheque was tendered in payment 
A was dishonoured upon presentation, A 
the money-lenders then sued the drawer A 

had no authority to negotiate the note, 
& roHp. had no authority to hli In hie 
name as paye^ A he cpuld not rerovor 
from applt. — K nust v. Abbot, 

N. Z. L. E. 1072. -N.2. 


PART VII. SECT. 1, 

560 vi. d? place oj 

Where instead of handing 

applt. *8 Bolr. filled in a place for pay- 


ment. & discounted It trlth reap. Sc 
kept the money, & resp. filled In bit* own 
name as payee. A the not© was not paid 
at maturity A no notice of dishonour 
was glTcn to applt. : — Held : tho aolr. 
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the indorser : — Held : the drawer & in- 
dorser were liable on the cheque, as there had 
been nothing to put pitfs. on inquiry whether 
a fraud was being perpetrated by tiie payee, 
« as both defts., when signing the document, 


had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow. — 
OuiLDPORD Tkhst, Ltd. V. Goss (1927), 130 
L. T. 725 ; 43 T. L. R. 167. 


Part VIII. — Delivery. 

Chartered Bank of India, etc. (1927), 44 
[1924] A. 0. 625. rp ^ r. 1(55. 


596. Add. Annotation : — ^Refd. Lloyds Bank v. 


643. Add. Annotation : — Expid & Distd. Jones v. 
Waring & GiUow, [1920] A. 0. 670, 


Part IX. — Capacity and Authority of Parties. 


687. Add. AnnotaJion : — Rofd. Kreditbank Cassel 
O.m.b.H. r. Schenkers, [19261 2 K. B. 450. 

691a. .] — Re Adaxsonia. Pebres Co., 

Miles* Claim (1874), 9 Ch. App. 635; 43 
L. J. Ch. 732 ; 31 L. T. 9 ; 22 W. R. 889, 
L. SJ, 

Annotation : — Consd. Yorkshire Banking: Co. v. Beatson 
(1880). 5 C. P. 0. 109. 

691b. .]— Fleming v. McNair (1812), cited in 

3 Dow, at p. 229 ; 3 B. R. 1048, H. L. 

AnnoUitions : — Consd. Darlrion v, Robertson (1815), 3 Dow. 
218. ^NX^^orkshire Banking; Oo. v. Beatson (1880), 

692a. .] — In order to take a case out 

of the principle, that every partner in a 
mereantile or ordinary trading partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of the firm, 
for a transaction incident to the business of the 
firm, although such partner’s name does not 
appear upon the face of the instrument, & 
although he be a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at the time he received them, 
that the transaction was a private contract 
not within the scope of the partnership. — 
Bunarsbe Dass V. Gholam Hossein (1870), 
13 Moo. Ind. App. 358 ; 20 B. R. 585, P. 0. 

693a. .] — Sutton v. Gregory (1797), 

Peake, Add. Cas. 150 ; 170 E. R. 226, N. P. 

694a. .]~~lf one partner draw or 

indorse a bill in the partnership name, it 
will primd facie bind the firm, although passed 
by the partner to a separate creditor in dis- 
charge of his own debt, unless there be evi- 
dence of covin between such sepai*ate debtor 


& creditor, or at least of the want of authority 
either express or to be implied, in the debtor 
partner to give the joint security of the firm 
for his separate debt. — Ridley v. Taylor 
(1810), 13 Bast, 175 ; 104 B. R. 336. 


M‘ Gusty 

844). 3 Mont. 
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Annotations : — Consd. Frankland v. 

Knapp. 274 ; Re Acrainan. Ex p. BashoU (1844)^ 

D. & Do G. 615. Distd. Leropaon v. Lane (1862), 

C. B. N. S. 278. Refd. Lloyd t>. Ashby (1825), 2 C. & P. 
138; Wintle o. Crowther (1831). I Cr. & J. 316; He 
Riches, Exp. Darllngrton District Joint Stock Banking Co. 
(1805), 34 L. j. Bey. 10. 

694b. .] — Bills drawn by one 

partner for a separate debt in the partnership 
name cannot be recovered upon as against 
the firm, unless pltf. can prove either a direct 
assent from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed. — Frankland v. 
M‘O0 Sty (1830), 1 Knapp, 274 ; 12 B. R. 
324, P. C. 


Annotations Consd. Re Wardley & Hodson, Ex p. Thorpe 
(1836), 2 Deao. 1C. Re!d. Le verson v. Lone (1862), 13 
0. B. N. S. 278. 


694c. Note made for self & partner — Partner 

bound.]— Lane v. Williams (1692), 2 Vern. 
277 ; 23 B. R, 779 ; subsequent proceedings 
(1693), 2 Vern. 292. 

Annotations : — Consd. Devaynes w. Noble, Sleoch’s Cose 
(1816), 1 Mer. 539. Refd. Bank of Australasia v. Breillat 
(1847), 6 Moo. P. 0. C. 152. 

694d, .] — Smith v. Jrrves & 

Baily (1727), 2 Ld. Kaym. 1484; 92 E. R. 
464 ; svb nom. Smith v, Baily, 11 Mod. Rep. 
401. 

695a. With addition of partnership 

name — Firm bound.] — Galway (Lord) v. 
Matthew & Smithson (1808), 1 Camp. 403 


PART vm, SECT. 1, SUB-SECT. 15. 

ta. Application of Land Tithe Act 
iAUa.), sects. 101, 102, l03.1-~Sect>i. 101, 
102 & 103 of Alberta Land Titles A<-t, 
relative to transfer of mtges., have no 
application where the mtgor.’s interest 
in the huid has dlsapi>cared before 
transfer & there remains nothing but 
the personal responsibility of the intgor. 
urlsmg under covenant or otherwise. — 
Standard Trusts Oo. v. La Valley, 
[19311 S. C. R. 695.— CAN. 


PART vm. SECT. 8, SUB-SECT. 1. 

596 ll. Extrinsic evidence la 

always admissible to show delivery In 
escrow.— I mperial Bavk v, Hbisz, 
Imperial Bank v, Hundt, [1930] 1 
D. L. n. 330 ; 64 0. L. R. 452.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 1.— A. 

611 viii. .1 — Oral evidence is not 

adruHrtible to show an agieoinent eon* 
tomporaneons with the making of a 
note that the liability of the maker Is 
contingent on the hafmoning of some 
event. — Huthenian faumbrs Ph.E- 
vator Co. V. UNiAZDOSKi, [1922] 3 
W. W. R. 19 ; 68 D. L. R. 660 ; 32 
Man. L. R. 322. — CAN. 

611 ix, .] — McNeill v. Stew art, 

[19321 1 D. L. H. 607 ; 3 M. P, R. 681. 
—CAN, 

628 1, Until death of maker .] — 

Bonham v. Bonham (1920). 48 O. L. R. 
434 ; 67 D. L. R. 469 ; 19 0. \V. N. 
268.— CAN. 

637 Jv. .> — Evidenno of alleged 

conditions attached to the paymout of 
a promissory note, e.g. payment out of 


a particular fund is not admlpsible, as 
it would vary the terms of the written 
doeumont. — Guooisbero v. Weber, 
[1924] 1 D. L. B. 335 ; 1 W. W. li. 
137 ; 18 Sosk. L. R. C.— CAN. 

638 i. Excluding liability if goods 
rejected.]— Atx action by payee against 
the maker of a promissory note given 
for the prioe of goods was dismi^d, 
on the ground that deft, had exorcised, 
as under a oontemporaneous oral 
agreement he was entitled to do, the 
right of rejfs'tlng & returning the 
goods.— National Mancfacturino 
Co. V. Stepa, 11922] 1 W. W. R. 814 ; 
66 D. L. R. 284 : 17 Alta. L. R. 398.— 
CAN. 

PART IX. SECT. 2. 

t (p. 96) i. .J — Pope n. Fr^sbb, 

(1023) 3 W. W. R. 754.— CAN. 
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170 S. B. 1000, N. P. ; »^equmt proceed- 
»ub nom. Gallway (Lord) v* Matrbw 
Sl Saothsok, 10 Bast, 264. 

AtmoiaHona : — Oonsd. Hooth v. Quin & Jan&oy (1819). 
7 Pdoe, 193. Apid. He Clarke, JSx p. Buokler <1844), 3 
L. T. O. S. 284. 

696a. In an action against partners 

on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 
one in his own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partner who drew or Indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufQcient for the other partners to show that, 
in the particular instance, the partner who 
drew or indorsed the bill in (^^uestion violated 
his private instructions m so doing. — 
South Carolina Bank v. Case (1828), 8 
B. & 0. 427 ; 2 Man. & Ry. K. B. 459 ; 108 
E. R. 1101 ; 8ub nom. South Carolina Bank 
V. Case, Beckeht v. Same, Dan. & LI. 103 ; 
6 L. J. O. 8. K. B. 364. 

Annotatitma: — ^Ezpld. Smith v. Cravea (1831), 1 Or. & J. 
6^00. , Dhtd. Nicholson v, Rloketta (1860), 2 E. & E. 497. 
Conid. He Adansonia Fibre Co., MUea* Claim (1874). 9 
9 Ch. App. 635 ; Yorkshire Bankiof? Co. v. Beatson (1880), 
5 C. P. D. 109. Retd. Vere c. Ashby (1829), 10 B. & 0. 
288 ; Beckham v, Knight (1838), 4 Bing. N. C. 243 ; 
Tmeman n. Loder (1840), 11 Ad. k El. 589. 

698a. After dissolution.] — A bill drawn 

& accepted after dissolution of partnership, 
though dated before, does not bind the 
retiring paitner. — Wright v. Pulham (1816), 
2 Chit. 121 ; sub nom. Wrightson v. Pullan, 
1 Stark. 375 ; 171 E. R. 501. 

701a. .] — A bill, though drawn on 

a partnerahip, & accepted by one of the 
partners, if for a separate debt of one of them, 
shall not bind the partnership, if the party 
knew the consideration of the bill, A liter, 
if in the hands of a bond fide indorsee without 
notice. — Wells v. Masterman (1799L 2 
Esp. 731 ; 170 E. R. 512, N. P. 

AnnoiaHona Refd. Leverson t>. Lane (1862), 18 C. B. N. 8. 
278 ; EUston tf. Deacon (1866), L. H. 2 C. P. 20. 

701b. .] — ^A partnership accept- 

ance, given in discharge of the several debt of 
one of two partners, cannot be proved against 
the joint estate, by a person who took it in 
discharge of such several debt, though it was 
left for acceptance at the house of business 
of the partnership, & thence returned 
accepted, unless the holder makes out that 
it was accepted in the partnership name, 
with the knowledge & assent of the other 
partner. — Re O’Neill, Ex p. Goulding 
(1829), 8 L. J. O, S. Ch. 19, L. C. 

Annotaiiona : — Held. Leverson v. Lane (1862), 13 0. B. N. 8. 
278 ; lie Hiohes A Marshall *s Trust Deed, Ex p. Darllngtcm, 
etc.. Banking Co. (1865), 4 De Q. J. & Sm. 581. 

702a. Bill not addressed to partnership 

address.] — Deft., a cheesemonger at A., 
carried on at W. the hosiery trade in partner- 
ship with C., but in his own name. C. 
accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
partnershm, & which was addressed to deft, 
at A. : — Held: the acceptance was binding 
on deft., although the bill was not addressed 
to the place where the partnership business 


was carried on. — S tephens ti. Reynolds 
(I860), 6 H. dc N. 613 ; 29 L. J. Bx. 278 ; 
2 L. 1 *. 222 ; 157 B, R. 1283 ; eubsequmi 
prooeedinqs, 2 F. A; F. 147. 

AnnoiaHona : — Oonsd. Yorkshire Banking Oo. e. Beatson (1), 
Leeds & County Banking Oo. v. Same (1879), 4 0. P. D. 
204. Retd. Yorkshire Banking Ck>. v. Beatson (1880), 5 
O. P. D. 109. 

709a. Not for partnership purposes — 

Firm not bound.] — Sheppard v. Dry (1840), 
cited in Byles on Bills, 18th ed,, p. 56, n. (1). 

718a. For private debt — Firm not 

bound.] — ^Abdbn v. Sharpe & Gilson (1797), 
2 Bsp. 624 ; 170 B. R. 442, . N. P. 

718b. .] — Ridley v. Taylor, No. 

694a, ante. 

713c. Bill or note indorsed by partner in own 

name.] — South Carolina Bank v. Case, 
No. 696a, ante. 

722. Add, Annotation : — ^Refd. Underwood v. Bank 
of JJiverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 776. 

726. Add. Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

784. Add. Annotcdiona : — Dlstd. Goldman v. Cox 
(1924), 40 T. L. B. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

737. Add. Annoiation : — Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

738. Add. Annoiation : — ^Refd. Banco do Portugal 
V. Waicrlow & Sons, Ltd. (1931), 100 Ij. J. 
K. B. 465. 

746. Add. Annotations : — Consd. Goldman v. Cox 
(1924), 40 T. L. R. 423; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. Refd. 
Underwood v. Bank of Liverpool, Underwood 
V. Barclays Bank, [1921] 1 K. B. 776? 
Aust>ralian Bank of Commerce v. Perel, [1926] 
A. C. 737 ; Jones v. Waring & Gillow, [1926] 
A. C. 670 ; Fenton Textile Assocn. v, Thomas 
(1929), 45 T. L. R. 264; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40; Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 466 ; Midland Bank, Ltd. v. Reckiti 
(1932), 48 T. L. R. 271 ; BUngsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114 ; Savory 
Co. r. Lloyds Bank, Ltd. (1932), 48 
T. I.. R. 344. 

755. Add. Annotations : — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 776 ; Beckitt v. Barnett, 
Pembi^oke & Slater, [1928], 2 K. B. 244. 

757. Add. Annotations : — ^Retd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 776; Liggett (Liverpool) v. 
Barclays Bank, [1927] 137 L. T. 448; Lloyds 
Bank o. Charter^ Bank of India, Australia ds; 
China (1928), 97 L. J. K. B. 609. 

759. Add. Annotation : — Refd. Reokitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

7 e 3 a, « Directors added after slgna* 

tures— Acceptance by company — Drawer re- 
quiring indorsement bv directors.] — A bill of 
exchange addressed to a limited co. was 
accepted in the following form : ** Accepted 
payable at the W. Bank*-^A.B. & O.D., 
directors — Fashions Fair Exhibition, Ltd.” 


PART IX. SECT. 6. 

763 Vft. FreaUUnt ” dS? 

“ Mgr.** added after atonahirca.} — Held : 
the Individual defta. were personadly 
liable on the note. — L oozka v . Ruthb- 
NIAN FaRMBRS* (DO-OPEttATtVB OO., 


Ltd., am] 2 W. W. R. 782 : 68 
D. L. R. 535 ; 82 Man. L. B. 137.— 
CAN. 

763 vb. **Pre$.** A 

'• Secy.** added after aianaturea.}^ 
Whother those eignlng a promlasory 

6 


not^e signed it a** offidale of a limited oo. 
or m vldoals. ie a n oeatioo of Intent, 
& the intent must be gathered from 
the face of the dooument itseif, St 
where, on a aeries at notes made to 
the some pereoii at one time, a 



Tb» drawer when sending tlie bill to the oo. 
aOF acoeptaooe stated in Us letter that as a 
co^ition of his doing the work for which the 
biu was drawn he should require it to be 
radorsed by the directors as well as accepted 
bjr the CO# Accordingly the same two 
Rotors signed the bill also on the back, 
Fashions Fair Exhibition, Ltd. A.B. & 
0#D#, directors,” one of them when return- 
mg the accepted bill drew attention in his 
letter to the fact that it was ” duly indorsed 
by two directors of the co. as requested by 
you.” In an action against A.B. & O.D. 
as indorsers of the bill: — Beld : (1) they 
were personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the co. it gave no imater validity to the 
bill than was already contained in the 
acceptance, therefore under 1882 Act, 
s« 26 (2), the construction that it was the 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
” directors ” must be treated as a word of 
description only & not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parties on the 


VoL VL— BiBs of Bachange. ChuMs 788a— 808. 

subject of the indorsement, from which it 
was to be inferred that de^. by indorsing 
intended to guarantee the payment of the 
bill. — Elliott v. Ba-X-Irokside, [1926] 2 
K. B. 801 ; 94 L. J. K. B. 807 ; 183 L. T. 
624; 41 T# L. R. 631, 0. A# 

(1927)743 T.if. Dunster & Wakefield 

768b. Receiver ” added after signa- 

ture.] — Pltf., who had been appointed re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by ” R., Receiver, 
F. Ltd.” as drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., &i pltf. had stated that it must be 
” clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves” : — 
Held : (1) the above were not ” surrounding 
circumstances ” from which the intention of 
the parties could be inferred, dc such intention 
must be gathered from the terms of the docu- 
ment alone ; (2) the words” Receiver, P. Ltd.” 
were words of description only, & the bills did 
not purport to have been drawn on behalf of 
the co. ; (3) pltf. was entitled to recover 
against defts. upon the bills. — Kettle 
Dunstbr & Wakefield (1927), 138 L. T. 
158; 43 T. L. R. 770. 


Part X. — Consideration. 


772. Add. Annotation: — As to (1) Refd. Jones v, j 801 . Add. Annotation: — ^Refd. Sutters v. Briggs, 

Waring & Gillow, [1026] A. 0. 670. [1022] 1 A. O. 1. 

773. Add. Annotations : — Retd. Bobinson v. Marsh, I * 08 . Add. Annotations: — ^Distd. Burrell v. Leven 

[1021] 2 K. B. 640 ; Sutters v. Briggs, [1022] (1026), 42 T. L. R. 407 ; Richardson v. Mon- 

1 A. 0. 1 ; Re Farrow’s Bank, [1023] 1 Ch. 41. crieffe (1026), 43 T. L. R. 32. Retd. Robinson 


rubber stamp oontalnlng the name of 
the 00 . 8c two lines was Impressed on 
the notes 8c the sigmers signed on the 
two linos 8c added the words ** Pres." 
8c ** Seoy." after their signatures 8c 
were In fact the president & secretary 
'Of the oo. respectively : — Held : the 
notes were made by tbe co. — S chaffer 
V, Tubby, Smith 8c Co„ Ltd., fl924J 
1 D. L. R. 468 ; 1 W. W. R. 218.— 
CAN. 

768 V 0. " Hiredor " 

" Secretary " added afUr 8i(inaJlure8 .\ — 
promissory note was granted in the fol- 
lowing terms : ** Four months after date 
we promise to pay. . . (C. D.] Director, 
[E. F.J Seoreta^. The Fraserburgh 
Empire Ltd." The body of the note 
Sc the words appended to the signatures 
had all been written by the same per- 
son, not one of the signatories, before 
signature : — Held : the two signatories 
were personally liable. — Bkebnrb v, 
Hbvdrrson, [19251 S. O. 643. — SOOT. 


768 V d. " Managing 

Proprietor ” added after signature .] — 
A suit was brought on three hundis run- 
ning in the following form : " 66 days 
after date I promise to pay S. O. F., 
or order the sum of R.'s 600, only 
tot value received in cash (signed) 
G. V. An Manning Proprietor, 
O, 8c B. TOends, S. Rd. Bombay 
No. 4 " i^Hetd : the only iienon liable 
on these hundis was G. v. A. who bad 
signed them not any alleged firm 
passing under the name of G. 4c B. 
rViouds, 4c the words Managing Pro- 

S rietor, etc., were merely added as a 
osorlptton of his oocsupation ft bnal- 
neaa addreas.— Sxtaram Kbi8Hna 
Padhy* V. Chinandas Fathjhuhakd 
(1966 I. L. R. 5$ Bom. 640.— WD. 


PART X. SECT. 1# SUB-SECT. 3. 

796 1. Forbearance to sue — Surety.]'^ 
Held : the giving of a note to avoid suit 
oontituted deft, a principal debtor, ft 
his equities os a surety were gone.— 
Aluancb Trust CJo. r. Johnson, 
[1920] 2 W. W. R. 800 ; 15 Alta. L. R. 
479.— CAN. 

796 il. Note given by vice- 

president of company d* teife,} — Defts., 
husband ft wfio, were respectively 
vlc*c-prosldciit ft president of a co. 
which was Indebted to pltf. co. & was 
unable to make payment. Defts. 
made a joint ft several promissory note 
in favour of pltf. co., payal)lo on de* 
mand, for the amount oi the debtor 
CO. *8 Indebtedness. This was done at 
the solicitation of K., a representative 
of pltf. 00,, who said that he would 
not sue "them" so long as they 
showed a dlraosltiou to pay: — Heid: 
by " them " K. meant tbo debtor co. ; 
forbecuranoe to sue upon the demand 
note was a sufficient consideration for 
the giving of It ; ft the wife deft, was 
liable upon it. — Cities Service Oil 
Co. V. RUBEL. [1931 J 2 D. L. R. 183 ; 
66 0. L. R. 475.— CAN- 

PART X. SECT. 1, SUB-SECT. 4. 

qi. J — Held; the for- 

bearanoe or exten^on of time limited 
for the balance of payments which R. 
obtain^ by the giving of the note was 
valuable oonsideration within the 
me an ing of the oommon law of England 
or under aeot. 53 of Bills of Exchange 
Act, R. 8. C., 1927.— Re RosS. HutohI- 
SON V. Roval Institution for 
ADVANOBMXNT of LEARNINa, 119321 
8. C. R. 67 ; [19311 4 D. L. R. 689.— 
CAN. 
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st. Extension of credit,] — Fuller ft; 
Oo. V. Holland (N. S.) (1910). 9 
E. L. R. 110.— CAN. 

PART X. SECT. 1, SUB-SECT. 6. 

■V. Sale of improvements by Quit- 
claim deed,] — Dube v. Morneault 
(1920), 48 N. B. R. 200 ; 55 D. L. R. 
512.— CAN. 

sx. Giving oreOtt .] — In an action 
upon promlBsoiT not^ made by defts. 
husband ft wire, in favour of pltfs. 
wholesale merohants, it appeared that 
in Mar. 1021, the wife deft, who had 
been carrying on a retail business, 
made an assignment under the Bkpey. 
Act, ft shortly afterwards made a 
proposal to oomnound her debts at 
35 cents in the dollar, to be paid In ten 
equal monthly instalments. Tbo com- 
position was duly approved by the ot. 
Pltfs, were among the creditors. The 
debtor did not complete the com- 
position payments wittain tbe times 
proposed, ft the final payment was not 
maae until Aug. 1923. After the 
composition was approved, tbe debtor 
oontmued to do bumness, ft made some 

g urohases from pltfs. In Sept. 1922, 
le debtor proposed to buy a large 
quantity from pltfs. on credit, but 
pltfs. refused to give credit for the 
quantity desired unless defts. would 
make some settlement of the old debt, 
i.e. the unpaid balance of pitta.* com- 
pound claim. Defts. thereupoo signed 
the promissory notes now sued upon, 
delivered them to pltfs.. ft received a 
now supply of goods upon the credit 
they desired : — Held : the notes were 
not made for the accommodation of 
pltfs. ; but, though ropreseuting a 
compromised debt, were In fact made 
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V. Marsh, 2 K. B. 640; Sutters v. 

Brij^gs, [1922] 1 A. C. 1. Held. Eldridge 
Mori-is V, Taylor, [1931] 2 K, B. 416. 

823. Add. AnnoMion : — Retd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26, 

826a. •] — Mascarenhas v. Mbrcantiusu Bank 

OP India, Ltd,, Da Silva v, MERCANniiB 
Bank op India, Ltd., No, 843a, post 

837, Add, Annotation : — Retd, Sutters v» BrifiTRs, 
[1922] 1 A. 0. 1. 

843a. Fraudulent pledge of debentures — Surrender 
for renewal— Rights of pledgee.]— A man, 
entrusted with certain debenture securities 
for the purpose of collecting the interest on 
behalf of the owners, by means of forged 
endorsements pledged all the debentures 
with his bankers to secure his own indebted- 
ness. Later the debentures, which con- 
stituted negotiable instruments, were sur- 
rendered by the bank to the issuing authority, 
who exchanged them for new debentures of 
the same total value. All the new instru- 
ments were issued directly to & in the 
name of the surrendering bank, & clear 
of all previous endorsements. The original 
securities were then cancelled & retained 
by the makers. Later the said bank at the 
request of the pledgor of the securities en- 
dorsed the new instruments over to another 
bank, the present respondents, to whom he 
had transferred his loan account. On a 
claim by the owners of the original deben- 
tm‘es, the present applts., for the delivery 
to them of the new instruments by resp. 
bank : — Held : there was nothing in the 
circumstances of the transaction to put resps. 


on inquiry. The wsue by the makers of the 
** renewal ’* debentures constituted in effect 
a new contract between them & the first 
bank, resp. bank being the holders in due 
course of those instruments, applts. had no 
right of action against them. The “ re- 
newals were in form & in substance new 
& independent obligations in substitution for 
those under the surrendered instruments. — 
Mascabbnhas V. Mbrcantilb Bank op 
India, Ltd,, Da Silva v, Mbrcantilb Bank 
OP India, Ltd. (1931), 47 T. L. R. 611, P. 0. 

868. Add. AnnoUUUm Consd; Jones v. Waring & 
Gillow, [1926] A. 0. 670. ‘ 

895. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625* 

898a. Under 1882 Act, s. 21 (2) — Payee.] — 

The orij^nal payee of a cheque is not a 
“ holder in due course ** within the above sect. 
— Jones (E. B.), Ltd. v. Waring & Gillow, 
Ltd., [1926] A. 0. 670 ; 95 L. J. K. B, 913 ; 
135 L. T. 548 ; 42 T. L. R. 644 ; 70 Sol. Jo. 
756 ; 32 Com. Cas. 8, H. L. 

Annotation : — Refd. Lloyds Bank v. Chartered Bank of India, 
Australia CLina. [1929] 1 K. B. 40. 

897. Add. Annotation : — Apprvd. Jones v. Waring 
& GUlow, [1926] A. C. 670. 

899. Add. Annotation : — Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

901. Add. Annotation : — Consd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

902. Add, Annotations : — Consd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. Refd. Brown v. Swan 
(1021), 37 T. L. R. 787 ; Robinson v. Marsh, 
[1921] 2 K. B. 640. 


in consideration of the grtvinpr of credit 
in respect of the new sale, ifc that was 
sufficient consideration to support the 
notes & to render defts, liable. — 
CHAMANpy Bhothkks, Ltd. v, Albert, 
11928 J 2 D. L. K. oTl ; C2 O. L. 11. 
105 : 10 C. B. R. 32.— CAN. 

•y. Delivery up of v(4d bill .] — 
Valuable consideration for a bill of 
exchan^^e may consist in the delivery 
up of another bill which the person 
taking the former bill was entitled to 
keep, even though the bill delivered 
up was void.— IR) val Bank of Canada 
r. Grobr & Walbridok (Alta.), [19281 
3 n. L. R. 93 : [1928] 2 VV. W. li. 55.— 
CAN. 

81 . Credit given to third party .] — B., 
having an unauthorised loan from 
appJt. bank, of which he was a director, 
& wishing that it should cease to appear 
in the books, persuaded the first resp. 
to sign a proinJssory note for Rs. 20,000, 
dated Deo. 22, 1917, in favour of the 
bank ; B. promised that he would 
himself pay the principal & Interest. 
The note was credltod by the bank to 
B.. the first resp. receiving no part of 
the money. On Dec. 23, 1918, B. 
paid to the bank a sum out of which 
the bank allocated lla, 908 to the pay- 
ment of the interest duo upon the note. 
B. had notice of that allocation & 
adopted it in his own books. On 
Aug. 9, 1921, applt. bank sued the first 
reap, upon the note i^Held : the first 
resp. was liable on the note. The 
giving of credit bv the bank to B. was 
consideration.— National Bank op 
Upper India v. Bansidhak (1929), 
L, R. 57 Ind. App. 1, P. C. — IND. 

8 a. Note given for price of car^To 
father of vendov^Falher backing ** 
son in business — Absence of con- 
si^uMon.j— M cLean v. McDouoall, 
0930] 1 D. L. R. 713 ; 1 M. P. r777.— 

wAM* 

PART X. SECT. 2. 

$44 iL •H^'Canadian Bank or 


PART X. SECT. 3. 

S55 i. LiaHlity of accommodating 
narty — Noi erUitled to notice of dw- 
honour.] — CoDviLLK Co. r. Jordan, 
[1922] 1 W. W. 11. 1280 ; 63 D. L. li. 
694.— CAN. 

856 vi. Sttbsequent 

indorser noi eniUled to benefil of col- 
lateral security .] — Smith v. Fuauck 
( 1856), 5 Gr. 612.— CAN. 

sb. Right of accommodaling party — 
To sue — Dn umrehousc receipt indorsed 
by accommodated party.] — Udd : pltf. 
could not recover, for there was no 
debt contracted at the time of the 
indorsement. — C ookbdrn v. Stlvesteh 
(1877), 1 A, R. 471.— CAN. 

PART X. SECT. 6. 

896 iv. .] — Union Bank 

OF Canada v. Antoniou, [1921] 1 
W. W. R. 649 ; 56 D. L. R. 338 ; 61 
S. C. R. 253.— CAN. 

890 V. .] — WK1C5KER V. 

Mortimer, [1922] 2 W. W, R. 725 ; 
15 Sosk. L. K. 436.— CAN, 

896 vl. .] — Allahabad 

Bank, Lid., Lahore v. Rattan Chand 
CHAWI.A (1927), I. L. It. 8 Lah. 702.— 
IND. 

897 Vi, .] — Gunnb, Ltd. 

V. Wark, [1924] 1 D. L. R. 377 , 51 
N. B. II. 292.— CAN, 

897 vll. .] — Marshall v. 

Rooers, [1924] 1 D. L. R. 888.— CAN. 

897 viil. .] — The orlgihal 

payee of a cheque is not a bolder in 
due course. — Johnson v. Johnson . 
[1928] 2 D. L. R. 531. 912: [1928] 

1 W. W. R. 774 : [1928] 2 W. W. It. 
63 . 23 Alta. L. li. 388.— CAN, 

907 i. ** Complete regular on face 
of it ** — Jnsirumeni signed in blank. )— 
A party who knows that a note has 
been signed In blank & negotiuUd to 
him iiefore being filled out Is not a 
holder In duo course. — S avard t». 
l^BLAY (1922). Q. R. 34 K. B. 458. 
--CAN. 


913 iii. .1 — Pltf. purchased 

a 1916 model moior-trtiok from G. A 
cash payment wa»* made on account & 
proiijissory notes given for the balance. 
Q. iiS'iiguod the agrtiemeiit Si notes 
to defts. for valuable oousid oration, of 
which pltf. bad due notice. Later pltf. 
found the truck was a 1913 model but 
oontiuiied to use it. He then brought 
an action for cancellation of the notes : 
— Held : defts. w-ere holders of the 
notes in due course & bod dischaigod 
any onus for the fraudulent conduct 
of G. of which they had no notice. — 
Fraser v, McGregor, Johnston & 
Thomas, Ltd. (1922), 31 B. C. R. 306. 
—CAN. 

913 iv. .] — Bank of 

Australasia v. Curtis, 11927) N. Z. 
L. R. 247.— N.Z. 

916 vl. .1 — In order for a 

person to whom a bill or note is 
negotiated to be alTocted with notice 
of a defect in the title of the person 
negotiating it he must have knowledge 
of the facts or a 8U8pi<doD of some- 
thing wrong combined with a wilful 
neglect of the means of knowledge. — 
Royal Bank op Canada v, Grobe & 
WAI.BRIDOR (Alta.). (1928] 3 I). L. R. 
93 : [19281 2 W. W. R. 55.— CAN. 

916 viJ. .1 — Promissory 

notes for 11,000 & 12,000 were en- 
dorsed by defts. respectively for the 
accommodation of a co. which was a 
customer of pltf. bank, pursuant to an 
arrangement meule at a conference 
between the manager of the co., one 
of defts., & the local manager of pltf. 
bank, whereby tbo proceeds of the 
notes, when endorsed, were to be 
applied In reduction of a balance duo 
by the co. upon a purchase of land, Sc 
that the notes shomd not be used until 
the 00 . had raised a sum of 11,000 to 
make up the sum of 84,000 to be paid 
upon the land purchase. Befts. en- 
dorserd the notes upon these con- 
ditions. The notes were not dis- 
counted by pltf. bank, but were 
pledged to the bank by thO co* as 
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917. Add. Annotaiiona : — Consd. Auchteroni v. 
Midland Bank. [1928] 2 K. B, 294 ; Reckitt 
V. Barnett, Pembroke Slater, [1928] 2 
K. B. 244. 

922. Add. Annotations : — Consd. Reckitt v. Barnett, 
Pembroke & Slater, [19281 2 K. B. 244. 

935. Add. Annotation : — Refd. Humphrey & Den- 
man V. Kavanagh (1925), 41 T. L. R. 378. 

942. Add. Annotation : — ReW. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

943. Add. Annotations : — Distd. Soc. Anon, des 
Grands Etablissementa de Touquet Paris- 
Plage V. Baumgart (1927), 9d L. J. K. B. 789. 
Apld. Carlton HaU Club v. Laurence, [1929] 
2 K. B. 163. 

945. Add. Annoiaiions : — Refd. Maskell v. Hill, 
[1921] 3 K. B. 167 ; Humpherv v. Wilson 
(1929), 141 L. T. 469. 

946a, Compounding felony.] — G utborn v. Fel- 
lows (1717), 2 Eq. Cas. Abr. 160; 5 Vin. 
Abr. 408, pi. 20 ; 22 B. R. 136, L. 0. 


960. Add. Annoiaiions : — ^Refd. Robinson v. Marsh, 
[1921 ] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. C. 1. 

964. Add. Annotation Apld. Greenberg v. 

Cooperstein, [1926] Ch. 657. 

971. Add. Annotation: — ^Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

991. Add. Annotation : — As to (1) Refd. Bell v. 
Ijcver Bros., Ltd. (1931), 146 L. T. 258. 

995. Add. Annotation: — Consd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

1033. Add. Annotation Held. Bernard v. 

Williams (1928), 139 L. T, 22. 

1037. Annotations : — Delete “ Barwick v. S. E. & 
C. Ry. Cos., [1920] 2 K. B. 387 ; Bombay & 
Persia Steam Navigation Co. v, MacLay, 
[1920] 3 K. B. 402 ; Markwald v. A.-G., 
[1920] 1 Ch. 348.” 

Add. Annotations : — Refd. Maclaine v. Eccott 
(1924), 132 L. T. 173 ; Greenwood v. Martin’s 
Bank, Ltd. (1932), 48 T. L. R. 601. 


collateral soourlty for advances made 
to the CO. The co. never ralsod the 
11,000 necessary to compete the pay- 
ment of 14,000 : — Held : the local 
manairer of the bank had full notice 
knowledgro of the arrau{?enicnt, & when 
he accepted the notes as pledge he was 
not acting In good faith & pltf. bank 
was therefore not a hohler In due 
eourfic . — Imperial Bank v. Hrisz, 
Imperial Bank v, Hundt, rio:iO] i 
B. L. R. 339 ; 64 0. L. ll. 452.— CAN. 

n (p. 140) I. Notice that trans'- 

feror not eniitled to transfer.] — Befts. 
entered Into a hlre-iuirchase agree- 
ment with the H. Co. in respect of a 
motor car, & gave promlssorj' notes as 
collateral security, but not in pa^Tnent 
of the lustaliiierits payable thereunder. 
It wa«i a term of the hlre-puj-cliaso 
agreement, that defts. shouhi be eu- 
tllled to determine the hiring by wtun)- 
Ing the car to the H. Co. &. theiHujpon, 
the H. Co. was obliged to surnuider all 
j)roinls8ory notes given by defts.. & 
not then due. Idtf., In course of an 
arrangement for financing the H. Co.’s 
tranHOctions, paid the H. Co. an agreed 
price for the car, & the H. Co. indorsed 
deft.’s proiidssory notos & delivered 
them to j)ltf. Thereafter, defts. pro- 
posed, in lieu of t he InstalmcntH, to pay 
iei50 at once, & the residue of the con- 
sldorat Ion in a single deferrt^d payment. 
The H. Co. sought to reUrt^ the pro- 
misBory notes held by the pltf., but ns 
the parties could not agree as to the 
rebate for payment in anticipation of 
the duo dates, nothing eventuaU^. 
The H. Co., howt‘ver, accepted the 
£150, & later, the balance of the con- 
sideration. from defts., met each 
note held by pltf. as It fell due, imtil it 
wont Into liquidation. Pltf.’s lepri^- 
Bcntatlvo waa aware, In another 
capacity, of what had occurred between 
the other parties. Pltf. hav ing brought 
an action against defts. on fhe pro- 
missory notes still held by it //rZa : 
It was a part of the bargain between 
dofte. & the H. Co, that the piy- 
miasory notes should not be dis- 
counted ; of this pltf. was aware; 
pltf. was not a holder In due oo nvae, Sc 
could not recover, — Automobile Fi- 
nance Oo. OP Australia v. Hender- 
son (1930), 23 Tas. L. R. 9. — AUS. 

K (p. 141) I. ,1— Imperial 

Bank v. Hexsji, Imp^ial Bank v. 
Hundt. ri 9301 1 D. L. R. 839 ; 64 
0. L. it 462.- CAN. 

k (p. 1 41 ) 1. Private arrangement 

between parties— Not ejr7)ressed(m face of 
inst^menU ] — An open letter of oroilJt 
was granted to w., trader, on the 
guaranti^ of T. & M., merchants, upon 


an agreement, not expressed In the 
letter, that W. should buy produce & 
consign bills of lading & policy of Insur- 
anoe endorsed to T. & M., as security. 
W., In fraud Sc violation of their agree- 
ment, drew bills under the letter, & 
indorsed for value to the Merchants* 
Bank of Halifax, who had no notice of 
the above agreement : — Held : a 
negotiable instrument is not to be 
affected by any private arrangement 
which the parties to it do not choose 
to put upon the face of the document. 

If it were intended to limit W. in the 
UHO of the letter of credit as between 
him Sc the world at large, to a use for 
mercantile purposes connected with the 
purchase of the produce, it would have 
been very easy to have expressed on 
the face of the letter of credit that It 
was to be accepted if presented acoom- 
panled by bills of lading & policy of 
insurance. — Merchants Bank op 
Halifax v. Winter (1898), 8 Nfid. 
L. U. 30.— NFLD. 

PART X. SECT. 6, SUB-SECT. 2.— A. 

940 i. Smtiggling .] — Wallrrtdob v. 
FoLuerr (1846), 2 IJ. C. R. 280.— CAN. 

942 i. Gaming — Gambling in grain 
/afures.)— Promissory note nnenforce- 
able.-“ Bank ok Toronto v. SwiDENaT, 
Bank of Toronto v. Cochrane, Bank 
OF Toronto v. Borys, [19271 
W. W. K. 597 ; 21 Sask. L. R. 670.— 
CAN. 

946 lii. ,]— MacWilliams v. 

HiooiNS, [1927] 2 I). L. R* JSM ]JJ27j 
1 W. W. K, 772 ; 36 Man. L. R. 458. — 
CAN. 

94 g iv. .1 — Promissory note un 

enforceable. The fact that the magis- 
trate consented to the withdrawal of 
the charge is Immaterial. — Becker v. 
Bachiwan (Alta.). llp^Tl ^ 

1144; [1927) 2 W.W. R. 32.— CAN. 

m. Read now “ 946a i.** 

n i. Transaction in brexwh of licensing 
laws.] — Held: pltfs. could not recover 
on bills of exchange given In nayment 
for Intoxicating liquors sold by their 
agent in a local option dlstrlot. 
WILSON CO. V. Mayflower Bottling 
Co. (N. S.) (1913), 13 E. L. R. 489 ; 
14 B. L. R. 711.— CAN. 

IJ jj, .] — Held : there was no 

legal consideration for the cheque on 
wldch pltf. sued, & bo_conld not 
recover. — Skale v. Becker, [1926] 
1 D, L. R. 723 ; 59 O. L. R. 551.— CAN. 

PART X, SECT, 6, SUB-SECT. 2.— B. 


968 Iv. 
obequo, oroased 


.1 — M. drew a 

* not negotiable,** & 

9 


to D. or order. Sc delivered It 

B. In payment of money won from 
him by D. under a wagering contract. 

B. indorsed the cheque to R. but upon 
prosontment to M. for payment it was 
dishonoured ; — Held : the cheque 
having boon given for a consideration 
which by virtue of Gaming & Betting 
Act, 1912, was not illegal but merely 
void, B. had acquired a good title to it, 

Sc therefore that R. was entitled to 
recover its value from M.— Roberts 
V. Maloup (1929), 29 S. U, N. S. W. 
179 ; 46 N. S. W. W. N. 61.— AUS 

e i. .1 — A promissory note 

given to a creditor in order to propure 
his consent to an assignment in contra- 
vention of Act 32, 1916, s. 141 (5), is 
not by reason of that fact alone void 
in the hands of a person not a party to 
it, w'ho, subsequently to the illegality, 
gives value for it in good faith. — 
V.VLAYATIIAN t>. FIVE KOSE‘=t TEA & 
CJoFFEE Works (1931), 52 N. L. K. 
113.— S. AF. 

8b. Amonnt recoverable,] — Where the 
consideration for a promissory note as 
between the maker & payee was 
illegal & judgment is recovered thereon 
against the maker by a holder in due 
course who took it from the payee os 
collateral security for a debt, the 
amount of the judgment should be 
limited to the amount of the transferees 
present indebted ucss to the holder. 
The same result follows even though 
the original transaction was not illegal, 
where the maker has already paid the 
amount of the note to the payee. — 
Hoval Bank or Canada v. Grobk & 
Walbridoe (Alta.), 119281 3 D. L. R. 
93 ; U9281 2 W W. R. 55.— CAN. 

PART X. SECT. 7. 

998 V. Assignment by 

vendor of rights under contract to third 
party — f^operty in goods never passing 
to purchaser ,] — Montickllo State 
Bank v. Killoran, (1020} 3 W, W. 11. 
542.— CAN. 

PART X. SECT. 8, SUB-SECT. 1* 

g Perbal agreemcTU that note 

to be operative only on happening of 
specific evenl.)— Bennib v. Ivey & 
Boyce. I192i»l 3 W. W. R. 744.-CAN. 

g jl. A’ofe given to show fictitious 

assets — Estoppel of mc/ccr.l— H ay v. 
ALLEN, [19211 I W. W. n. 33.— CAN. 

g , 1 — Klotz V. JouAN, [1926] 

3 B. L. R. 105.— CAN. 

g Iv, .1 — Devuk V . Moore’s 

Mills Creamery, Ltd. (N, B.), [1927] 
3 B. L. R. 479.— CAN. 
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1088. Add* AnnaktHiOnB : — R«I8. The Penelope, 
[1928] P. 180 ; Lever Bros., Ltd. v. Bell, 
[1931] 1 K. B. 657. 

1052. Add* AniMiation : — Retd. Bobinson v. Marsh, 
[1921] 2 K. B. 640. 

1068. Add, Annotations : — ^Distd. Guildford Trust 
V. Pohl & Maritch (1928), 72 Sol. Jo. 171. 
Reid* Blay v. Pollard & Morris, [1980] 1 K. B. 
628. 


1054. Add, AnnoUUion: — R^» Jones v* Waring 
Gillow, [1926] A. O. 670. 

1054a. ^.3 — Gtjilbfobd Trust, 

Ltd. V, Pohl & Mabttoh (1928), 72 Sol. Jo. 

171. 

1098. Add, Annotation: — Retd. Allen v. Royal 
BanJc of Canada (1925), 41 T. L. B. 625. 
1188. Add, Annotation : — Reid. Bobinson v, Marsh, 
[1921] 2 K. B. 640. 


Part XI. — Negotiation and Transfer. 


1155. Add, Annotation : — As to (2) Consd; Austrian 
Property Administrator v, Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 560. 

1161. Add, Annotation : — ^Refd. Sutters v, Briggs, 
[1922] 1 A. 0. 1.- 

1163. Add, Annotation : — Refd. McDonald v, Nash, 
[1924] A. C. 625. 

1178. Add, Annotation : — Refd. Sutters v, Briggs, 
[1922] 1 A. 0. 1. 

1188. Add Annotation : — ^Refd. Jenkins v, Jenkins, 
[1928] 2 K, B. 501. 

1180. Add. Annotation : — ^Dbtd. Mascarenhas v. 
Mercantile Bank of India, Ltd., Da Silva v. 
Mercantile Bank of India, Ltd. (1931), 47 
T. L. R. 611. 


1100. Add, AnnoiaHon : — ^Retd. Robinson v. Marsh, 
[1921] 2 K, B. 640. 

1196. Add. Annotation : — As to (2) Consd. R^ub- 
lica de Guatemala v, Nunez, [1927] 1 K. B. 
669. 

1248. Add, Annotations : — Consd. Be Gooch, p. 

Judd, [1921] 2 K. B. 693; McCall Bros., 
Ltd. V, Hargreaves (1932), 48 T. L. R. 460. 
Reid. McDonald v. Nash, [1924] A. C. 626. 
1250. Add, Annotations : — Apid. Re Gooch, Ex p, 
Judd, [1921 ] 2 K. B. 593. Apprvd. McDonald 
V, Nash, [1924] A. C. 625. Apld. National 
Sales Corpn., Ltd. v, Bernardi, Bemordi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Refd. McCall Bros., Ltd. v, Hargreaves 
(1932), 48 T. L. R. 460. 


PART X. SECT. 8, SUB-SEOT. 2. 

1040 li. .1— The 

maker of a post-dated oheqae the con* 
aideratioD for which hae failed & pay- 
ment of which he has stopped, is liabje 
thereon to a bank whloh in grood faith 
8c without knowledge of the facts 
haa before its date received It by in- 
dorsement from the payee Sc mven 
credit therefor to the -payee, — TInion 
Bjlsk or Canada v. TATTBBaAtL, 
[1920] 2 W. W. R. 497 ; 52 D. L. R. 
407 : 15 Alta. L. R. 350,-.CAN. 

q (p. 164) I. With- 

draufot of retainer, J— The rule that partial 
failure of oouAideratioD for a promissory 
note is a defence pro tanlo, as against an 
immediate party, only when the amoimt 
of the note referable to such partial 
failure is aooertained Sc liquidated, was 
applied herein to an action on a note 
given a solr. on being retained to oon- 
duct the defence to a ohaiwe whloh was 
withdrawn before the date set for 
trial, but with respect to which the 
solr. prepared for trial. — Kiuusa v. 
Lcoiuk, [1928] 1 B. L. R. 1132; 
[19281 1 W. W. R. 184 ; 22 Saak. L. R. 
374.— CAN. 

PART X. SECT. 0, SUB-SEOT. 1. 

•d. Oeneral nUe ,] — In an action 
against tbo maker of a promissory noto 
by an aUeged holder in duo course 
deft, has the right to plead fraud of the 
payee. — A kbuthnot v. Oampbeld, 
U930] 2 W. W. R. 275.— CAN. 

1088 lii. .] — RoTAL Bank 

V, Wannamaker (Out.), [19291 4 
B. L. R. 999.— CAN. 

1069 zv. .1 — Where notee wore 

nullities for fraud. Sc the signer was not 
estopped br any negligenoe on her 
part : — Hdd : the third party, aJ> 
thongh a holder in due oourae, had uo 
right to recover from her. — B unbhxa 
V, Esbtbvbn, [1922] N. Z. L. R. 1082. 
~-N.Z. 

1059 xvi. .] — ^Where there was 

a defect to the payee’s title, of whloh 
the indorsee had ooUoe: — Bdd: he 
was not entitled to reoover.— B ab- 
kos £. BnaNS (1927), 48 N. L. R. 
320. — ^8. AF. 


1069 zvii, .1 — McTavish v, 

OoTBwoLD School Bistoict, [19311 3 
W. W. R. 623.— CAN. 

PART X. SECT. 9, SUB-SEOT. 2. 

1078 1, Buaband df wife ,] — 

Fbyiers Sc Co., Ltd. «. Stebvibs (N. b.), 
[1927] 4 B. L. R. 1077.— CAN. 

PART X, SECT. 10, SUB-SECT. 1. 

1098 i. Add *« varied, [1917 1 W. W. 
R. 1177.” 

sf. Qmdion for jury,] — Pltf. sued 
upon two promissory notes made by 
deft, to L. Sc transferred, after maturity. 
Sc not for value, to pltf. They were 
renewals for the balance unpaid of a 
previous note from deft, to L. There 
was oondiettog evidence as to the 
reason Sc consideration for giving the 
origtoa! note. L. assorted that the 
note was given for the amount owing 
to him by deft, on a loan. Deft, 
assorted that the note was for L.*b 
accommodation ; that the loan from 
L., asserted by L. to have been made 
to deft., had to fact been made to one 
R., that subsequently h, wanted the 
money. It. could not then pay, that 
deft, gave the note, for the some 
amount as that owing by R., to enable 
L. to raise money, but received no 
consideration, that it was agreed that 
deft, was not to be called upon to pay 
the note or any renewals. Sc that the 
note or any renewals would not be 
negotiated after maturity. The trial 
iuoge withdrew the case from the Jury : 
— Beld : there the questions whether 
the note was given simply for L.’s 
accommodation or to consideration of 
a debt due by deft, or by R., Sc whether 
there was an agreement, as alleged by 
deft., that the note lumuld not bo 
negotiated after maturity, should have 
been submitted to the jury. — G lesby 
260 ; 1 
B. L. R. 


PART X. SECT. 10, SUB-SBOT. 2.— 
B* (a). 

1096 1*. .1— Fraud Is uo 

defenoe where aa aotton on a note is 

10 


V, Hitobell, [ 1932] S. O. R 
B. L. R. 641 ; aSfff,, {1031]L« 
675 ; 3 M. P. R. 507.— CAN. 


brought by a holder to due course. It 
merely shifts the burden to pltf. to show 
that ho took the note before maturity, to 
good faith, lor value Sc with no nolioe 
of the fraud. — Canadian Bans op 
Commerce v, Peebles, [1924] 1 B. L. 
R. 225.— CAN. 


PART XI. SECT. 4. 

g(p. 186) i. .1 — To bo the 

bolder of a promissory note Sc entitled 
to sue on it in his own name, pltf. 
must be either the payee or the 
indorsee in po88e««ion of the note. — 
Barney v, L^dzon, [1923J 2 W. W. R. 
19.— CAN. 

m (p. 188) I. Awign- 

meat to evade counterclaim,] — Beft. 
made a note In favour of C., who lost 
it. C. made an assignment of it to J. 
in order that J. might bring an action 
thereon Sc so prevent deft, brln^g a 
oountorolaim against O. Just hefore 
trial the note was found Sc indorsed 
to J. : — Held : C, must be joined as pltf.. 
Sc deft, allowed ot bring to his counter- 
olaim. — Jones Sc Oolquhodn v, Finch 
(1922), 66 B. L. R. 822.— CAN, 

m (p. 188) 11. Indorse- 

ment in consideration of advances — 
Advancea repaid,] — Held: an action 
might be brought either to the name of 
the indorser or holder.— Clow' v.Boull, 
[19201 1 W. W. R. 1060.— CAN. 


m<p. 188)111. ''Onacoount 

of** TOpee.1— An todorsement was not 
struok out Sc action was brought on the 
note in the name of the pairee. At the 
triid the Judge allowed pltf. to amend 
by adding the todomee as oo-pltf„ deft, 
having objected that pltf. had no right 
of aotion : Sc Judgment was given 
for the indoreee, but costs were given 
deft. Maliist the payee, the orhduai 
pltf. ikit. app^ed on the grounds 
that no amendment should have been 


that no amendment should have mo 
allowed. Sc pltf. was not entitled to 
Judgment, Appeal dismissed. — J ack- 
SON Machines, Ltd. v, MiosAi^aK, 
[1922J 2 W. W. IL 572; 67 bTlI^R. 
182 : 15 Bask. L. R. 467.— CAN, 


d (p. 189) I.— 

Beloher V, DtXOK, [19281 K. 
278.— N.Z, 
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1254*4 fcostaior gave a promissory 

note to G,, saying he wished to provide other- 
wise than by will, for pltf. & afterwards made 
his will, appointing G., with others, his exor., 
^ to whom, after payment of legacies, he 
beqiueathed a moiety of his personal estate. 
G. naving made some payments on account 
to the pltf. afterwards denied her title : — 
Beld : he was a trustee of the note for pltf. — 
Lloyd v. Chunb (1800), 2 Giff. 441 ; 3 L. T. 
366 I 6 Jut. N. 8. 1366 ; 66 E. R. 184. 

Annotation : — Bzpld. Re Whitaker (1889), 42 CJh, D. 119. 


1806. Add. Annotation : — ^RefdU Be Wethered, 
Ex p. Salaman, [1926] Ch* 167. 

1312. Add. Annotation: — Consd. Importers Co. 
V, Westminster Bank, [1927] 1 K. B. 869. 

1818. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1319. Add. Annotation : — Hefd. Robinson u. Mid- 
land Bank (1926), 41 T. L. R. 402. 

1824. Add. AnnotaMon : — ^Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1884. Add. Annotation : — C^onsd. McDonald v. 
Nash, [1924] A. 0. 625. 


Part XII. — General 

1897, Add. Annotations : — Refd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437 ; Sassoon v. 
International Banking Oorpn., [1927] A. C. 
711 ; Greenwood v. Martin’s Bank, Ltd. 
(1932), 48 T. L. R. 601. 

1407. Add. Annotation : — Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


Duties of Holder. 

1459. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1461. Add. Annotation: — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1468. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


PART XI. SECT. 9. 

0 1. Rank selling assets to 

anoOur hank .] — Whero ono bank Hells 
itp aasetB to another bank under Bank 
Act. SB. 99 to 111, &: the aerrcoment (or 
sale has been approved bv the Governor 
in CJouncU, the purchasing bank inuj- 
sue in its own name in respect of a 
promissory note, part of the assets 
acquired, notwithstanding that the 
note has not been indorsed by the 
selling bank as required by Bills of 
Exchange Act. — Bank of Montreal 
l>. iRVTNR & FkINSTTSIN, 119241 3 
D. L. li. 752 ; 2 W. W. R. 1047.-~CAN. 

PART XI. SECT. 15, SUB-SECT. 1, 

sg. ’* Indorsed *’ written opposite 
signature ,] — A promissory’ not© was 
Signed by W. 8i M. on the face of the 
note & opposite M.’s signature the 
word ** loaorsod *' was written by a 
salesman in the 8orvi(*e of pltf, co., to 
which the note was made pays ble : — 
Held: M. did not sign the note with 
the Intention of indorsing it. but as 
maker, Uiougb as between him & W. 
only as a surety, A the word ** in- 
dorsed *' was merely a memorandum 
Intended to show that M. was a 
surety. — Qorrik (A. D.) Co„ Ltd, v, 
Whitfield & Mtchaud (1920), 48 
O. L. R. 606 ; 58 D. L. R. 326 ; 19 
O. W. N. 83fi.—CAN. 

ifa. “ / fwrehy assign the moneys 
payable under the within note ,**] — Bank 
OP Nova Scotia t>. Philpott, 11930J 4 
D. L. R. 148 ; 2 W. AV. R. 128 ; 24 
S. L. R. 473.— CAN. 


PART XI. SECT. 15, SUB-SECT. 2. 

k I, Of company ,] — Tf a co. 

authorises that its bank may accept for 
deposit cheques ** purporting to be 
indorsed by any one director or the 
secretary or treasurer,** on indorse- 
ment is good which is made by one 
who is a director 6c secretary though 
he does not puiport to sign as director 
or secretary. — union Bank or Canada 
V, TATTBRSALL. (19201 2 W. W. R. 
497 ; 52 D. lTr. 407 ; 15 Alta, L. R. 
350.— CAN. 

kU. .1 — Brbcht e. Hbf- 

TOL, (19281 3 D. L. R. 40 ; 2 W. W. R. 
1186.— CAN. 

It m, _« — Imperial Bank 

of Canada e. Dknnib. (19251 S D, L. R. 
488 : 57 O. h, R. 208,— CAN. 

k iv, .1 — Fidelitv Trust 

Oo. V. Terminal Land k iNyKSTMEW 
Co. (Ont,), (19273 4 D. h. R. 582.— CAN. 


■j. Member of S‘yndi('aic .] — An in* 
dorsement by ono of the memtos of a 
syndicate, carrying on the business of 
travelling a stallion, in the syndicate's 
name of a promissory note made pay- 
able to the syndicate or its order: — 
11 rid : to be a valid indorsement. — 
Hfley p. llFKD. (19251 2 D. L. R. 737 ; 
11925] 2 W. W. R. 286 ; 19 Saak. L. R. 
306.— CAN. 


PART XI. SECT. 16. SUB-SECT. 8.— A. 

1311 i, Musi he written on instrument 
— Writing on face of nnfe.] — Where' the 
intention of ail parties is that a signa- 
ture Is for the purpose of indoreement, 
it makes no differenoo wheio the 
signature Is placed. — SlMONlN v, 
Phtlton, (19221 2 W. W. R. 1280 : 66 
D. L, R. 673.— CAN. 


■k. AlUmge .] — Before finding 

I that a sheet of paper is on allonge to a 
promissory not©, the ct. should 
scrutinise the evidence & material 
with the greatest care, & the evidence 
in favour of such a finding should be 
of the strongest character. — Barnet 
i V, Lauzon, (19231 3 D. L. li. 140; 

I 2 W. W, R. 19.— CAN. 

I 1313 j. Must he signed — Name mis- 
sped — In cheqpie — Name properly spelt 
in indorsement ,] — Although the word 
“ limited *’ he omitted from a payee 
co.'s name in a cheque, there being no 
doubt of the co. being the intended 
payee, an indorsement of the cheque Is 
effective by the proper signature of 
the payee on the back of it. — Union 
Bank of Canada v. Tattkrsall, 
(19201 2 W. W. R. 497 ; 62 D. L. R. 
407 ; 15 Alta. L. R. 360.— CAN. 

PART XL SECT. 15, SUB-SECT. 3.— E. 

■1. After advance made — Relation 
back,}— Held : the indorsement related 
back to the time when the note was 
given & the money paid. — Canadian 
Bank of Commerce v. Colwell (1923), 
66 N. S. R. 347,— CAN. 


PART XI. SECT. 15. SUB-SECT. 4. 


1356 i. ** Pay to order of M. 

Bank to credit of ** payee.] — £feW : a 
restrictive indorsement, 6c the indorsee 
& holder is not entitled to recover from 
the maker, who has paid in good faith 
the amount of the note to the payee. — 
Merchants Bank of Canada e. 


BRXTTJ1923] 2 D. L. R. 264 : 82 Blau. 
L. R. s4» } 1 W. W. k W7.— 

CAN. 
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r i. .1 — 0*Donoohub 

e. Hembboff (1871), 19 Or, 95. — CAN. 

t i. Right to make equitable 

assignment,]— A bill of exchange pay- 
able to the order of A. only & endorse 
by A. payable to B. only, oannot be 
further negotiated by mere endorse- 
ment. Such a case is one to which 
sect. 68 of Bills of Exchange Act, 1927, 
applies. But there may be an assign- 
ment of such a bill by B. under the 
rules governing tho assignment of 
cboses in action. — Dealers Finance 
CoKPN., Ltd. V, Sedgwick, 11932) 1 
D. L. B. 71 ; 2 W. W. R. 598 ; revsg,, 
[19,31] 1 D. L. H. 1014 ; 1 W. W. R. 
164.— CAN. 

PART XI. SECT. 16. 

1866 il a. .)— The right 

which the transferee for value of a bill 
bos under Bills of Exchange Act, 
6. 61 (1), to have the endorsement of 
the transferor does not oblige the 
transferor to givo an unqualiflod en- 
dorsement unless there is some contract 
or equity which requires him to assume 

g ersonol responsibility on the bill. — 
coTT V. Ferguson, (19291 3 D.*L. R. 
705 ; 2 W. W. R. 37 ; 23 B. L. R. 512. 
—CAN. 


PART XI, SECT. 17. 

1367 Hi. Apparent cancellation 

of indorsement, ] — Held : it Is lor the 
holder to prove in order to establish 
his title by reason of Bills of Exchange 
Act, ss. 143, 144, that the apparent 
cancellation was not Intended to be one. 
— Royal Bank of Canada v. Allen, 
(1919] 3 W. W. R. 1063 ; 49 D. L. R. 
572 ; 16 Alte. L. R. 171.— CAN. 


PART Xn. SECT 2, SUB-SECT. 1. 


1405 xiii. .1 — Ram Sarup v, 

Hardho Prasad (1927), I, L. R. 50 
All. 809.— IND. 


PART XIl. SECT. 2, SUB-SECT. 2.— 
A. (b). 

1482111. — — ChMU© In droula- 
Uon six months: — Held: an un- 
reasonable time 6c not reooverable. — 
Ballbm V. FBiEl), [1923] 4 D. L, R. 
1203.— CAN. 


1434 li. Cheque mislaid — Delay 

not causing damage,):— Held • 
drawer was not disoharged by the 
cheque not havii^ been presented 
within a leasonabfe time.— jKiNG & 
Boyd v. Porter, (1926] N. 107, — IR. 
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1477* After this case add ** Bill accepted payable 
at bank — Presentment over counter — Validity.] 
— See Bankers, No. 600 a, ante.** 

1529* Add. AnnotcUion : — Consd. Be British Trade 
Corpn., [1932] 2 Ch. 1. 

1631. For ** Saunderson v. Bowes read “ San- 
derson V. Bowes.” 

Add. Annoiaiwn : — Apld. JRe British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 

1542. Add. Annoiaiion : — Apld. Be British Trade 
Corpn., [1932] 2 Ch. 1. 

1546. Add. Annoiaiion : — Apld. Re British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 

1548a. Bill treated as promissory 

note.] — On Mar. 23, 1920, the branch of the 
British Trade Coi’pn., Ltd., at Batoum, drew 
a document in the following form : “At sight 
pay this sole exchange to the order of Mr. 
B. L. MailofT the sum of one thousand pounds 
sterling value received which place to account 
No. 2.” The document was signed “ For the 
British Trade Corpn.” by the manager & 
accountant, & it was addressed at the foot 
“ To the British Trade Corpn., 13, Austin 
Friars, London, E.C.” By successive in- 
dorsements pltf. became the holder, & on 
Dec. 20, 1923, his agents presented the docu- 
ment at the Ix>ndon offices of the coi^pn. 
Payment was refused, as it was required that 
the indorsements should have a banker’s 
ceitification. On Nov. 23, 1926, a special 
resolution was passed for the vohmtary 
winding up of the corpn. in connection with 
an am^gamation with the Anglo-Austiian 
Bank, Ltd. On Apr. 0, 1931, pltf. sought to 
prove in the winding xxp for £1,000 in respect 


of the document, but the liquidator rejected 
the proof on the ground that it was barred 
by the Statute of Limitations, as more than 
six years had elapsed since the date of the 
dociunent before the winding-up resolution. 
The holder took out a summons claiming to 
have his proof admitted and he elected to 
treat the document as a promissory note : — 
Held : the doemnent when treated as a pro- 
missory note did not need to be presentea for 
payment in order to render the maker liable, 
because, in order that a place of payment 
should be specified “ in the body of the 
note within sect. 87, sub-sect. 1, it must be 
embodied in the actual terms of the contract 
for payment. Time therefore began to run 
under the Statute of Limitations as from the 
date of the document, & it Was barred before 
the date of the winding-up resolution. — Re 
British Trade Corpn., Ltd., [1932] 2 Ch. 
1 ; 101 L. J. Ch. 273 ; 147 L. T. 46, C. A. 

1549. Add. Annotation : — ^Apld* Re British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 

1581. Add. Annotation : — Retd. McCall Bros., 
Ltd. V. Hargreaves (1932), 48 T. L. R. 460. 

1638. Add. Annotation : — ^Retd. Smith v. Wood 
(1928), 139 L. T. 250. 

1715. Add. Annotations: — Refd. Brown r. Swan 
(1921), 37 T. L. R. 787 ; Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

1839. Add. Annotation : — Retd. J ames v. Smith, 
[1931] 2 K. B. 317, n. 

1851. Add. Annotation : — Retd. The TTayle, 
[1929] P. 275. 

1877. Add. Annotation : — Retd. McCall Bros., Ltd. 
r. Hargreaves (1932), 48 T. L. R. 450. 


PART XU. SECT. 2. SUB-SECT. 7.— 
B. (a). 

1630 XXV. Acceleraiian 

of daU of payment.] — (1) A prorrUseory 
note in the body of it made payable 
at a particular place mast be prcMeiit^d 
for payment there, before an action 
thereon is brought against the maker. 
(2) The fact that the date of payment 
has been accelerated by virtue of a 
collateral agreement does not render 

§ resentment unnecessary. — M organ v, 
HAW, 1192C1 I D. L. H. 828 ; [19261 
1 W. W. K. 483 ; 36 B. C. R. 454.— 
CAN. 

PART XII. SECT. 2, SUB-SECT. 9. 

1668 ii. Specified place having 

ceased to exist.] — Sparks v. Hamilton 
(1920), 47 O. L. R. 56 ; 17 O. W. N. 
427.— CAN. 

w i, Agreement for extension of 

time.] — Nbwman v. Brownk (W. R.) 
& Son. [19253 1 D. L. R. 676 ; 56 
O. L. R. 148.— CAN. 

am. Payee without funds.] — Held : 
non-presentment of a cheque did not 
affect the holder’s right to recover, there 
being evidence that the maker bad not 
funds to meet it Sc no evldenoe of 
damage to him through non -present- 
ment. — C low «. Douli., (19201 l 
W. W. R. 1060.— CAN. 

sn. Not hy waiver of notice of non^ 
payment protest.] — Roval Bank of 
Canada v. McNauohton, [1931] 3 
D. L. R. 233.— CAN. 


PART XII. SECT. 2, SUB-SECT. 10. 

r . KzG UNSOU.T V. Enobtrom, 

(19241 2 W. W. H. 382.— CAN. 


PART XII. SECT. 2, SUB-SECT. 11. 

— ^^'dng to the long period 
of time before presenting a note tor 


payment, 3: In the abs^cnce of evidence 
of the cJroumstanoes under which it 
was given Si indorsed : — Held : the In- 
dorser was discharged. — B ank of 
Montreal v. McNeill & MoNeilu 
il924J 2 VV. W. R. 165; 33 B. C. R. 
263.— CAN. 

PART XII. SECT. 4, SUB-SECT. 1. 

1628 ii. Surety far note signing 

below maker.] — Pltf. sued tbo two defts. 
on a promissory note, dated Doc. 1, 
1926, whereby they promised to pay 
pltf. or order $1,000 with interest at 
5 per ctmt. one year after date. Deft. 
B. signed the note as acconuuodatiou 
to deft. A., & pltf, knew this. A. did not 
defend. When the note fell duo it was 
not presented to A. 5c no notice was 
given to R. that the note had not been 
paid. In Got. 1928, the note not being 
paid, R. told pltf. he would not be 
surety any longer: — Held: It was of 
no consequence that R. signed not on 
the back of the note, hut on its face, 
beneath the name of A., 5c he was 
liable upon the note ns an endorser. 
5c so was entitled to avail himself of 
the defences of non -presentation for 
payment, 5c non -receipt of notice of 
dishonour. — K upfersohmidt v. Am- 
MONETT 5c Russwurm, [19311 4 D. L. R. 
550 ; O. R. 678.— CAN. 

so. To euxommoOfUion maker — Of 
promissory note.] — Held: he is not 
entitled to notice of dishonour, even 
though it be known to the payee that 
he is such a maker. — Godvilljc Go. v. 
Jordan, (1922) 1 W. W. R. 1280 ; 63 
D, L. R. 694.— CAN. 

gq. .) — Fry V. Johnston 5c 

Griffith, (1932) 4 D.L.R, 416.— CAN. 

PART XU. SECT. 4, SUB-SECT. 6.— C. 

d i. . 1 — A letter in the 

following terms : ** We humbly demand 
from you £650, being amount owing 

12 


on a promissory note made by F. 5c 
indorsed by you to the C. CJo., 5c of 
w’hlch we are tbo holders *’ : — Held : 
a sufficient notice of dlshononr. — 
Neks v. Bottino, [1928) N. Z. L. R. 
209.— N.Z. 

1807 1. Name of indorser 

wrongly stated.] — Held: under Bills 
of Excoungt^ Act. s. lOO, nmJoe of dis- 
honour was dispensed with. — B rock 5c 
PATTKRftON, Ltd. V. Crockett, [1923] 
4 D. L. R. 1204 ; 66 N. S. R. 132.-CAN. 
PART Xll. SECT. 4. SUB-SECT. 8.— B. 

1889 iii. Express promise.] 

— An express promise to pay with full 
knowledge of the facts 5c when the 
indorser is aware that he has had 
no notice of dishonour Is a waiver of 
his right to notice. — Canadian Bank 
of COMMRIU'E V, BBOOKDALE COL- 
lieriku. Ltd., (19231 1 D. L. R. 138 ; 
I W. W. R. 877.— CAN. 

18741. Coupled with 

remifst for time..] — Held : sufficient to 
hold him liable for payment not- 
withstanding the previous failure to 
give the statutory notice of dishonour. 
— Imperial Bank p TRnerrs 5c Gua- 
rantee Co.. (1931) 1 W. VV. R. 801 57 

D.L.n.693; 16 Alta. L.H. 848.— CAN. 

g I. ,j — If there is no 

express promise, yet there may be 
such an admii^ton of liability as to 
warrant the ot. in Inferring that notice 
was actually reooived, for this 
purpose it is not enough to show 
merely that the indorser did not 
repudiate hla liability. — Canadian 
Bank of Oommerob e. Brookdalb 
COLUBRIEB, Ltd., [19231 1 D. L. B. 
138 ; 1 W. W, R. 877.— CAN. 

1SS4 1. Agreement postponing 

time of payment — Between maker <£• in- 
-Newman v. Browne (W. R.) 
A Son. [1925] i D. L. R. 676 ; 56 
0. l.. A. 148.— CAN. 
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Part XIII. — Liability of Parties 


1983* Add, JLnnoto^ion -Refd. Re Wait, [1927] 
1 Oh. 606. 

1991« Add, ATM\oioiwu : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

1993. Add, AfifiolcUton : — Refd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

1994. Add, Anwitalion : — Consd. Re Swinburne, 
Sutton V, Featberley (1925), 70 Sol. Jo. 64. 

2004. Add. Annotation Akt. Dampskibs 

Steinstad v, Pearson (1927), 137 L. T. 533. 

2040a. .] — Dunn (M.), Ltd. v. Jeffer- 

son, No. 677a, ante, 

2049a. On bUls drawn against conflrmed credit — 
Bills not presented to bank.] — Applts., mer- 
chants at Calcutta, sold goods to merchants 
in ^ndon at c.i.f. price, payment by drafts 
against a confirmed credit, to be opened by 
the buyers. On shipment of the goods 
applts. drew on the buyers bills payable to 
resps., who negotiated them with notice that 
they were drawn against a confirmed credit 
opened by the buyers with the E. Bank. 
Applte. handed to resps. with the bills the 
shipping documents, also a memorandum 
describing the bills as D/A, i.e., documents 
against acceptance, drafts. Resps. handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bills : — Held : resps. were entitled & 
bound to treat the description of the bills jls 
D/A drafts as a direction to hand the docu- 
ments to the drawers on their acceptance, & 
applts. had no. defence, set-off or counterclaim 
in respect of the loss of the rights which they 
would have had under the confirmed credit, 
if the documents ha<l been handed to the E. 
Bank for presentation. — Sassoon (M. A.) 
& Sons, Ltd. v. International Banking 
Corpn., [1927] A. C. 711 ; 96 L. J. P. C. 
153; 137 L. T, 501, P. 0. 

2060. Add. Annoialiorts : — Refd. McDonald v. Nash, 
[1924] A. C. 625 ; National Sales Corpn., 
Ltd. V. Bernard!, Bernard! v. National 
Sales Corpn,, Ltd., [1931] 2 K. B. 188. 

2066. Add. Annotaiion : — Refd. National Sales 
Corpn., Ltd. v. Bernardi, Bernard! v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

2070. Add. Annotations : — Refd. McDonald v. Nash, 
[1924] A. C. 625 ; National Sales Corpn., 


Ltd. V, Bernard!, Bernardi v. National Sales 
Corpn., Ltd., [1931] 2 K. B. 188. 

2082. Add, Annotation : — Refd. Greenwood v, 
Martin’s Bank, Ltd. (1932), 48 T. L. R. 601. 
2088. Add, Annotations : — Consd. McDonald v, 
Nash. [1924] A. C. 625. Refd. National Sale. 
Corpn., Ltd. v. Bernard!, Bernard! vs 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

2090. Add. Annotation : — Refd. National Sales 
Corpn., Ltd. r. Bernardi, Bernardi v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

2092. Add. Annotations : — Dtstd. McDonald v. 
Nash, [1924] A. C. 626. Consd. McCall 
Bros., Titd. V. Hargreaves (1932), 48 T. L. R. 
450. Refd. Re Gooch, Ex p. Judd, [1921] 2 

K. B. 693. 

2093a. Order of indorsements immaterial — 
Intention of parties considered.] — Bills of 
exchange drawn to the order of the drawer 
& accepted were indorsed by a third party 
with the intention of rendering himself Liable 
if the acceptor did not pay. They were 
afterwards indorsed by the drawer with the 
intention of completing them & making them 
.enforceable against the third party if neces- 
sary, the signature of the drawer being 
plac^^d below that of the third party on the 
backs of the bills. The acceptoi not having 
paid the bills at maturity, the drawer brought 
an action upon them against the tliird pa^y 
as indorser : — Held : he was entitled to 
recover, inasmuch as the fact that bis 
signature instead of being above was below 
that of the third party on the backs of the 
bills was a mere inadvertence which did not 
nullify the intentions of the parties or alter 
the rights which they would otherwise have 
had. — National Sales Corpn,, Ltd. v. 
Bernardi, Bernardi v. National Sales 
Corpn., Ltd., [1931] 2 K. B. 188; 100 

L. J. K. B. 386 ; 145 L. T, 48 ; 47 T. L. R. 
380 ; 30 Com. Cas. 270. 

Annotation : — Consd. McCall Bros., Ltd. v. Hargreaves (1932), 
48 T. L. H. 400. 

2093b. ”.] — ^McCall Bros., Ltd. v. 

Hargreaves, No. 564a, ante. 

2094. Add. Annotation : — Dbtd. McCall Bros., Ltd. 
V. Hargreaves (1932), 48 T. L. R. 450. 

2095. Add. Annotations : — Consd. Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 593. Expld. National 


PART XII. SECT. 4, SUB-SECT, 8.— D. 

1933 iv. .1 — Royal Bank of 

Canada v. Mc'Eachrbn (Saak.), [1 929] 
4 D. L. 11. 978 ; 3 W. W. R. 380.— 

GAN. 


PART XII. SECT. 4, SUB-SECT. 9. 

1937 i. On hahilUy of-^lndorstr.y- 
If no net ice of dishonour b given to 
the fndorner, he Ip discharged from his 
liability as against the payee. — 
SiMONiN V. Phiuon, fl922J 2 \V. W, R. 
1280 ; 66 D. L. R. 678.— CAN. 

1937 ii. .J— AHMSTBONG- 

tooAN Agfncy. Ltd. t Eiuiann. 
[10231 3 W. W. R. 806.— CAN, 


of Exchange Act, «. 25, protest upon 
non-payment is necessary to hold the 
iudoreer. — S pabksv. Hamilton (1920), 
47 0. L. R. 65; 17 O. W. N. 427.— 
CAN. 

PART XII. SECT. 6, SUB-SECT. 1.- 

o I. .] — Bank 

Toronto n, Brnnbtt (1925), 

O. L. R. 326.- -CAN. 

PART XIII. SECT. 1. 

1994 i. Chemn^ — Not 
mmi. )— R owlait v. Garment (^J. & 
G.) Manupacturing Co. (1921), 64 
D. L. R. 88 : 49 O. L. R. 166.— CAN. 


PART XII. SECT. 5, SUB-SECT. 1.— A. 

1946 i. General nWe.1 — Where the 
notes ate ** foreign htiia ** under Bills 


PART XIII. SECT. 2, SUB-SECT. 1. 

1996 V. .] — Clarkson v. Lawson 

(1856), 14 U. 0. R. 67,— CAN. 
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PART XIll. SECT. 3. SUB-SECT. 1. 

2052 ii. .1 — Lee r. Blake, 

11924) 4 D. L. R. 369 ; 55 O. L. R. 
310.— CAN, 


PART XIII, SECT. 4, SUB-SECT. 1.— A. 

2058 V. .1 — An Ind^irsemeut does 

not conclusively establish a liability 
to pay, but indorsement is primA 
focir evidence of an agreement to pay. 
— Lee V. Blake, {1924) 4 D. L, R. 
030 ; 65 0. L. R. 310.— CAN. 


PART XIII. SECT. 4, SUB-SECT. 2. 

2086 vi. Indnrnement obtained by 

mUrrvreAeniaiian of draufer — JVeqligence 
of indorser .] — Hancock & Co., Ltd. e. 
Johnstone, [19231 N. Z. L. R. 639.— 

N.Z« 
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Sales Corpn., Ltd. v, Bernard!, Bernard! t7. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. N.P. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

2096. Add. AnnokUUms : — Distd. Re Gbooh, Ex p, 
Judd, [1921] 2 K. B. 693; McDonald v. 
Nash, [1924] A. C. 625. Expld. National 
Sales Corpn., Ltd. v. Bernard!, Bernard! v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. N.F. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 

2096a. .] — J. sold certain goods to 

C., Ltd., of which G. was managing director 
in which he was largely inter^ted. In 
payment for these goods J. drew a biU of 
exchange to his own order at three months 
for £450 upon C., Ltd., who accepted it, A 
it was indorsed by G* before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to G., who was to be 
under no liability to J. The bill was dis- 
counted by J.’s bank was not met at 
maturity. An arrangement was subeeq uently 
made by which O., Ltd., paid £100 m cash 
to the bank in part sati^action A the bank 
received two bills drawn by J. to his own 
order accepted by C., Ltd., for £175 each 
at one month & two months respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills below that of G. 
The first bill not having been met at maturity, 
J. took it up & sued C., Ltd., & G. upon the 
bill & recovered jud^ent, A afterwards 
presented a petition in bkpcy. in the county 
ct. against G., founded on the judgment debt, 
upon which a receiving order was made 
against Mm. On appeal : — Held : (1) J. had 
authority under 1882 Act, s. 20, to fill in his 
own name as drawer & payee ; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in wMch the signatures 
appeared on the bill ; (3) by reason of the 
agreement between J. & G., G. could not 
have set up any defence against J. arising 
out of his own prior indorsement ; (4) the 
judgment debt was a good petitioning 
creditor's debt & the receiving order was 
rightly made . — Re Gooch, Ex p * Judd, 
[1921] 2 K. B. 693 ; 90 L. J. K. B. 932 ; 125 
L. T. 683 ; [1921] B. & 0. B. 100, 0. A. 

AnjuiUttions : — A» to (1) Apld. McDonald v. Na«b, 

A. C. 025 ; McCall Bros., Ltd. v. Hargreaves (1932), 
48 T. L. R. 430. A« to (2) Apld. National Sales Corpn., 
Ltd. V. Bemardl, Beraai'di r. National Sales Corpn., Ltd., 
11931] 2 K. B. 188. 

2096b. 

sold to A. & Co. 19,000 cases of tinned soup 
at the price of 10s. per case, cash against 


delivery order. A. do Co., being unable to 
find the money, applied for flnanciiU assist- 
anoe to resps., who undertook as between 
themselves & A. do Co. to find 75 per cent, of 
the money, there being then about 16,000 
cases wMch had not been taken up. On 
Aug. 10, 1920, at a meetimg between applts,, 
resps. do A. do Co., it was axreed that reaps, 
should indorse a series of eight bills of 
exchaioge, seven for £1,000 each do one for 
£117 odd, to be drawn by applts. on A. do Co. 
payable six months after date to applts.' 
order, do that applts., in consideration of 
the bills being dulv indorsed by resps., should 
hand to resps. delivery orders for the balance 
of the cases. These bills were at once drawn 
by applts. on A. do Go. expressed to be pay- 
able to applts.' order, do were accepted by 
A. do Co do indorsed by resps. Boom was left 
above the name of reaps, for the indorsement 
of the name of any person to whom applts. 
should direct payment. Reaps, then handed 
the brlls to applts. in exchange for the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above resps.' signature. 
Applts. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour do claimed payment from 
resps., who denied liability. In an action 
by applts. to recover the amount of the bills 
agaMst resps. as indorsers: — Held: (1) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills ; (2 ) the bills, when Minded to 
applts., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applts. 
above the signature of reaps., do applts. had 
implied authority to fill in their name as 
payees, as they did, over the name of resps. ; do 
when so filled up, the bills became retrospec- 
tively enforceable. — ^IVI cDonald (Gerald) do 
Co. r. Nash do Co., [1924] A. 0. 625 ; 03 
L. J. K. B. 610 ; 131 L. T. 428 ; 40 T. L. R. 
530 ; 68 Sol. Jo. 694 ; 29 Com. Gas, 313, 
H. L. 

Annotaiiom : — As to (1) Expld. National Sales Corpn., Ltd. 
if, Bemardl, Bemardl v. National Saloa Corpn.. Ltd., 
11931) 2 K. B. 188. As to (2) Apld. McCall Bros.. Ltd. v. 
Hargreaves (1932), 48 T. L. R. 450. Reid. Elliott 
BaX'lronside, fJ925] 2 K. B. .301 j Kreditliank Oaasel 
G.m.b.H. V. Schenkers, [1926] 2 K. B. 459. 

2097* Add. Annotations : — Apld. Re Gooch, Ex p. 
Judd, [192 1 ] 2 K. B. 693. Apprvd. McDonald 
v. Nash, [1924] A. C. 626. Apld. National 
Sales Corpn., Ltd, v. Bernard!, Bernard! v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Refd, McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

2103. Add. Annotaiums: — ^Befd. McDonald v. Nash, 
[1924] A. C. 626; National Sales Corpn., 


PART XUL SECT. 6. 

2098 T. .] — Parker Wood 

Sc Co., Ltd. V. Rtctiards (1925), 46 
N. L. R, 277.— S. AP. 

2098 vl, .h-li, signed 

promissory notes In favour of H. S. 
also signed tbo notes below R.> 
stgnatnre as " surety & oo-prlnctpal 
debtor in soHdum ** — Held: 
liability was that of a surety & not of 
a Joint maker with R. — satrrER v. 
RidgwaY (1926), 47 N. L. R. 149.— 
S. AF. 


yl. .1 — ^A pe»on who has 

placed hJs sifmatnxo on a promissory 
note below of the maKor In the 
place where the maker usually sigofi, 
without adding anything to indicate 
that he has emed as Indorser only, 
will be bold to be a maker tonlees there 
Is competent evldenoe to prove that 
he was not. — T bioos e. EKaUBB, T1924] 
4 D. L. R. 937 ; 8 W. W. R. 666.— 
GAN. 

2101 axil. — A per- 

son who has placed his signature on 

14 


the back of a promissory note, before 
delivery to or indorsement by the 
payee, is liable as surety under an 
aval. Sc is not in the pomtlon of an 
ordinary indorser.— Mon Sc Co. v, 
CA681M% Trubtsk, (19241 App. D. 
720.— S. AF. 

2101 xxlfi. .h-A per- 

son who indorses his name on s pro- 
missory note before negotiation thereof 
is not an indorser, nut an oeol or 
surety for the maker.r^asdiifJipE e. 
Maharu (1925), 46 N. L R. IM.— 

s. af. 
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Lt^ V. Bemardi, Bemardi v. Natioiial 
Saleg Oorpn., Ltd., [1931] 2 K. B. 188. 

2118. AM. Annoialion9 The Kranprin- 

Parana, etc., [1921] 
1 A. 0. 486 $ Flatau, Bich & Co* v. KleeDinfir 
(1981). 36 Com. Oae. 243. 


2186. AM. Aufiotahon : — ^Hefd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344* 

2142. AM. .4.wno/a<ion Refd. Bell v. I-«ever 
Bros., Ltd. (1931), 146 L* T. 258. 

2143* AM. Annotation : — Retd. Bell v. Lover 
Bros., Ltd. (1931), 140 L. T. 268. 


2161. Add. Annotaiiona : — N.P. Uliendahl v. Pank- 
hurst Wright (1923), 39 T. L* R. 628 ; Peyrae 
V. Wilkinson, [1921] 2 K. B* 160. Held. Re 
Chestennan'B Trusta, Mott v. Brownina, 
[1923] 2 Ch. 460. 


2169. Add. Annotation : — Held. Robinson v. Marsh. 
[1921] 2 K. B. 640. 


2205a. lUagaUty of payment 

during war*] — Bills of exclude which were 
accepted before the war, ttn which became due 
a^r war was declared, were heUd by the 
draw^, who was resident in Germany, & was 
an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
Interest from the dates when the bills re- 
spectively matured : — Held : as there was 
no breach of duty in not paying the bills as 
long as the war continued, A as payment did 
not become legal until the declaration of peace 
with Germany on Jan. 10, 1920, interest was 
only recoverable from that date. — B iedbr- 
MANN V. Aixhausbn A Co. (1921), 37 T. L. R. 
662. 

2225. AM. Annotation : — Folld. Dreadner Bank v. 
Russo-Asiatic Bank, [1923] 1 Oh. 209. 

2249. AM. Annotation : — Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 533. 


Part XIV. — Discharge. 


2230* AM. Annotation : — Refd. des Hotels 

Le Touquet Paris-Plage v. Cummings, [1922] 
1 E. B. 451. 


2308. AM. Annotation : — Refd. Soci4t4 des Hotels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 


2314. AM. Annotation : — Refd. des Hdtels 

Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 


2318a. Agreement to pay money — Consideration 
uncertain.} — A beneficiary under testator’s 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertained: — Held: (1) 
there was a presumption of law that tlie 
promissory note had been discharged by 


accord & satisfaction on the entrance into 
the later agreement ; (2) there was no pre- 
sumption that the money still due under the 
agreement had been forgone by testator. — 
Woodcock v. Eambs (1926), 69 Sol. Jo. 444. 

2302. AM, Annotation: — ^Refd. Jones v. Waring 
& GUlow, [1926] A. C. 670. 

2364. AM. Annofatiom: — Distd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & Gillow, [1926J A* C. 670. 

2368. AM. Annotation: — ^Refd. Jones v. Waring 
& GiJlow, [1920] A. C. 670. 

2370. AM. Annotation : — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2391. AM, Annotation: — Consd. Jenkins v. 

Jenkins, [1928] 2 K. B. 501. 

2393. AM. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 


PART Kill. SECT. 10. 

If. /Vote aignad by aurety 

(tefore principal — Liable aa maker .] — 
FUASER V. ClTMMlNOS & LEOPOLD 
(1921), 67 D. L. R. 767.— CAN. 

jfl. .1 — Richter V. Bartley 

& Mikelson (SmM. 119281 4 D. L. R. 
919 ; U9281 3 W. W. R. 613.—CAN. 

PART XIIL SECT.^1, SUB-SECT* 2.— 

2175 HI. .1— Ganpat Tuka- 

RAM Mali d. Sopana Tukar^^Mali 
( 1927), I. L* R. 62 Bom, 88.— WD. 

2177 li, ,] — puBUo Trus- 

tee t». Gladstone, [1921 J N. Z. L. R. 
224.— N.Z. 

PARTXIIL SECT. 11, SUB-SECT. S.-D. 

ti, rate payable aft^ 

maturity ,] — ^Whero a promissory note 
provides for the payment of Interest at 
a oertedn rate ** until paid,” interest at 
said rate la payable only until the note 
la due, Sc thereafter interest can he 
recovered at the lesral rate only. In 
order to enable interest at a particular 
rate to he recovered after maturity, 
the note muk; provide In unequivo^ 
terma tor payment at that rate <Mter 
maturity. A demand note i^ioh 
provides for tho payment of a certain 
rate of Interest until paid carries 


interest at that rate until payment is 
demanded and i*efu8e<l ; & thereafter 
at the legal rate. — B kavkr Lumber 
CX)., Ltd. V. HorPAUF, [1932] 1 

W. W. li. 357,— CAN. 

so. Reaaonable rate — Notameed rate—- 
Promiaaory note iuadmiaeUne for want 
of stamp.]— Held : where a pro- 
missory note is inadmissible In evidence 
for want of stamp, & the creditor suaa 
for the money lent as on the original 
contract of loan, he may claim a reason- 
able rate of Interest, but he cannot 
claim at the rate stated in the pro- 
missory note. — I smail Hoosain Maaca 
V. K. PURBHUBHAI (1928), I. L. R. 
6 Ran. 415.— IND. 

PART XIII. SECT. 11, SUB-SECT. 8. 

2227 ill. HeW : as defts., 

the makers of the note, were bound 
without protest, the notarial fees could 
not be roooverea from them. — G owanb 
V. Orookbr Press Co. (1920), 40 
0. L. R. 24 : 50 0. L, R* 58.— CAN. 

PART XIV. SECT. 1. 

b. Add *' Reead, on other grounds, 

66 8. 0. R. 166." 

PART XlV. SECT. 2, SUB-SECT. 4. 

it. UortooQt to aecure present A 
fvXurt advances — Given during currency 
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of note.] — Held: the migo. not being 
strioUy coestenaive with the note, the 
remedy on the note was not merged 
in the mtge., & deft, was liable.— 
O’Nrill V. Lye, [1923] N. Z. L. R. 
1039.— N.Z. 

•p. Payment under garnishment pro- 
ceedings by judgment creditor of payee.] 
— Held : In the circumstance no answer 
to the indorsee’s dalm. — Glow v, 
Doull, [19201 1 W. W. R. 1060.— CAN. 

u. Notes given to secure advances 
— Made in prepayment of pnrelwae- 
money — ^Delivery of firooos.l — Btld : 
the payees were entitled to recover the 
balanoe duo on the drst note frtven 
prior to the oontraot, but as regards the 
notes given subsequently the goods 
delivered must be orodited against the 
a Ivanoes made, A the plea of payment 
must prevail. — ^T yrbb Oo. v. Eureka 
Lumber Co. (1922), 66 N. S. R. 441.— 
CAN. 

St. Note due to deceased — Not sale of 
goods to executor peraon^y.l— M cKen- 
ziB V. McDonald (P. E. 1*), [1927] 2 
D. L, R. 67.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 10. 

Q I, .1 — Davidson Co- 

OPEBATTVE ASSOCNm LTD- V. 

(Saak), (1928] 4 6 . L. R. 732; 3 
W, W. R. 426.— ““CAN. 



Cases 23S8a — S475b. English and Empike Digest Supplement. 


2393a. Joint maker appointed holder’s executor.] — 

During the lifetime of testator the exor. 
named in hi: will & three other persons made 
a joint & several promissory note payable 
to him. After the death of testator & 
probate of the will the exor. brought an action 
on the promissory note against one of the 
other makers thereof : — Held : the action 
was not maintainable, inasmuch as the 
effect of pltf.’s appointment as exor. was at 
common law that the debt was discharged 
by release at the date of the death of testator, 
& in equity that it was discharged by pay- 
ment at the date of probate, so that in either 
case the debt had ceased to exist before the 
action. — J enkins v, Jenkins, [1928] 2 K. B. 
501 ; 97 L. J. K. B. 400 ; 139 L. T. 119; 
44 T. L. B. 483 ; 72 Sol. Jo. 319, D. 0. 

2414. Add, Annotation : — Consd. Be Gordon (John) 
(1931), 75 Sol. Jo. 869. 

2414a. Entry in account book — •‘All 

lost.”] — Be Gordon (John) (1931), 75 Sol. 
Jo. 809. 

2416a. Verbal agreement for acceptance 

of composition.] — Pltf. was the holder of a 
bill of exchange accepted by deft, for goods 
supplied. Before the bill became duo deft, 
had made a verbal offer to hb creditors to 
pay a composition in discharge of his 
liabilities. At a meeting of the creditors, 
which was attended by pltf.'s agent, the 
creditors passed a resolution accepting deft.’s 
olTcr. The resolution was reduced to writing 
& was signed by a number of the creditors, 
including pltf.’s agent, but not by deft. The 
creditors subsequently executed a deed 
assigning their debts to deft. *8 solr. in con- 
sideration of deft.*a solr. imying the amounts 
owing to them under the composition. Pltf. 
was not a party to that deed. In an action 
by the holder of the bill against the acceptor, 
for the amount of the bill ; — Held : upholding 
a contention of pltf., which was not raised in 
the cts. below, 1882 Act, s. 62, liad not been 
complied with, as pltf. had neither renounced 
his rights under the bill in writing, nor 
delivered the bill up to the acceptor there- 
fore, pltf. was entitled to recover the full 
amount of the bdJ. — R imalt v, OAUTWRioaT 
(1024), 93 L. J. K. B. 823; 132 L. T. 40; 
40 T. L. R. 803 ; 68 Sol. Jo. 788 ; [1924] 
B. & 0. R. 239, C. A. 

2455a. .] — Poster v, Driscoll, Lindsay 

V. Attpibld, Lindsay v. Driscoll, No. 668a, 
ante, 

2462a. Inland bill altered to foreign bill.] — 

Poster v, Driscoll, Lindsay v. Attfield, 
Lindsay v. Driscoll, No. 56Ba, ante. 

2462b. .] — Kocu v, Dicks (1932), 49 

T. L. R. 24, C. A. 


2473. Add. AnnotaJtion : — ^Refd. McDonald v. Nash, 
[1024 J A. 0. 625. 

2475. Add. Annoiaiion: — ^Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1981), 47 T. L. R. 687. 

2475a. Addition of “ per ” another party.] — 

Pltf 8., exors. of one Turner, deceased, em- 
ployed a solr., one 0., of a firm 0. & P., to act 
for them in matters relating to the deceased’s 
estate. They wished to invest a sum of 
£5,000 through a firm of stockbrokers, & 0. 
accordingly prepared a cheque, for that amount 
payable to the stockbrokers ; pltfs. then 
signed the cheque & handed it back to C. to 
d^ with as directed. C., however, fraudu- 
lently added to. the cheque the words “ per 
C. & P.,” & then indorsed the cheque with 
the words “ C. & P.” & handed it to a branch 
of deft, bank to be credited to the account 
which a co. in which he was interested kept 
at that branch. The cheque was credited 
to tliat CO. & was passed through the clearing 
house, & in due course pltfs. were debited by 
their own bank with the sum of £5,000. On 
discovering the fraud pltfs. brought this 
action to recover the £5,000 from defts. : — 
Held : the words added by C. to tlie cheque 
constituted a material alteration rendered 
the cheque void under Bills of Exchange Act, 
1882 (c. 61), s. 64 (1). As therefore the 
cheque when it came into the hands of defts. 
was merely a piece of worthless paper no 
action could be brought on it, & pltfs.* claim 
failed. — Slinosby v. Westminster Bank 
(No. 2), [19311 2 K. B. 583 ; 101 L. J. K. B. 
291, n. ; 146 L. T. 89 ; 47 T. L. R. 1 ; 36 
Com. Cas. 61, 

Annotation :--Cotiad. SUngajby v. District Bank, Ltd. (1931), 
T. L. R. 114. 

2475b. .] — Pltfs., exors. of a will, kept 

an exors.’ account with defts., & retained a 
firm of solrs., Messrs. 0. & P., who used to 
assist them in matt/era connected with their 
testator’s estate. The acting member of the 
film was one J . 0. Pltfs. in conference with 
J. C. decided to invest tbi’ough Messrs. J. P. 
& Co., stockbrokers, a sum of £5,000 pai*t of 
the estate lodged on deposit with defts. 
J. C. accordingly di*ew out a fonn of cheque 
for signatui’© by pltfs. It was in the form 
“ Pay J. P, & Co. or order ” & was 

dra\^Ti on pltfs.’ dex>osit account with the 
defts. The cheque was signed by pltfs. & 
left with J. C. to be posted to J. P, & Co. 
with instructions to invest the money. 
J. C., instead of posting the cheque to J. P. 

Co., fraudulently inserted the words 
“ per O. & P.” in the blank space between 
the payees* name ic the words “ or order ” ; 
he then indorsed the document with the 
names 0. &; P. paid it so altered & indorsed 
into the W. Bazik to the credit of a co. in 


PART XIV. SECT. 4. 

2401 i. At what time — Before maturiiv 
— No necessity for evidence of discharge 
to be in wrUing ,] — LvoNS v. Smith, 
[1922] 3 W. W. R. 684 ; 70 D. L. R. 
101.— CAN. 

PART XIV. SECT. 6. 

IV. Surrender to maker for cancdla^ 
iion .] — A wotuan, of a pro- 

missory note, told her husbaiul, who 
was her exor. &. was also the father of 
the maker of the note, to give it to the 
maker. The next day she died. The 
note was destroyed by the maker: — 
HeW .• his liability was extinguished. — 


Its luLHLEr. [1931 J 2 D. L. R. 799 ; 3 
M. P. U. 441.— CAN, 

PART XIV, SECT. 7. SUB-SECT. 1. 

2451 V. .1— Bills of ex- 

change, payable some sixty, some 
ninety, & some one hundred He twenty 
days after sight, drawn on appits., were 
indorsed for valuo to reaps, wht) duly 
stamped them, and after acceptance 
noted in the comer of each bill the date 
for presentation. The parties to tho 
bills having mutually agreed that the 
dates of payment should be postponed, 
reaps, altered the dates so noted, but 
without making any alteration in the 

16 


bills as originally drawn. On pre- 
sentation for payment at the extended 
dates the bills were dishonoured by 
appits. ; — Held ; there hod been uu 
discharge of tho bills by material 
alteration, nor woe a new stamping 
necessary under Indian Stamp Act, 
1899, ss. 14, 35 ; Sc appits. remained 
liable. — ^I^ESTONJi (H.) Sc Co. v. Cox Sc 
Co. 11928), 55 h. R. Ind. App. 353.— 
IND. 

2458 il. Decreased - 1 

a material alteration. — Bellamy v, 
PoimsB (1913). 13 D. h, H. 278 : 4 
O. W. N. 1171; 28 0. L. R. 572.— 

CAM, 



VoL VL— Bob of Exohaiige. Oases 24761 h- 8686. 


which he was mterested & which had an 
accotixxt at that bank* The document was 
. accepted without question by the W. Bank 
& passed through the clearing house, & the 
account of pltfs. with defts. was debited, 
dc that of the co. with the W. Bank was 
credited, with the amo^t on the face of the 
document. In an action by pltfs. against 
defts. for conversion, negligence & breach of 
duty: — Held: (1) the cheque had been 
“ materially altered ** within Bills of Ex- 
change Act, 1882 (c. 61), s. 64, & was avoided 
as between pltfs. & defts. by that sect., & 
therefore defts. could not rely upon sect. 60 
of the Act as excusing them for paying the 
cheque ; (2) for the same reason defts. could 
not rely on sect. 80 of the Act ; (3) assuming 
the description of the payees, “ J. P. &; Co. 
per 0. & P.** to be a recognised although 
unusual description, the indorsement of 
0. &; P.** without any reference to “ J. P. 
&: Co.** was irregular & invalid, & defts. were 
negligent in honouring the cheque, & for this 
reason also were not protected by sect. 80, 
or semble by sect. 60 of the Act; (4) the 
additions & alterations referred to in the 
proviso to sect. 79 (2) of the Act are additions 
to & alterations in the original crossing of a 
crossed cheque & not to or in the body of a 
cheque. — Slinosby v. District Bank, Ltd., 
[1932] 1 K. B. 644 ; 101 L. J. K. B. 281 ; 146 
L. T. 377 ; 37 Com. Oas. 39. 

2484* Add, Annotaiiona : — Dlstd. Hong Kong & I 
Shanghai Bank v. Loo Lee Shi, [1928] A. C. j 
181. Apld. Koch V. Dicks, [1932] W. N. 156. ‘ 
Refd. Slmgsby v. District Bank, Ltd. (1931), 
47 T. L. R, 687 ; Broken Hill Proprietaiw Co. 
V. Latham (1932), 48 T. L. R. 030. 

2485a. — ^A banknote issued by applt. bank, 

payable to beai’er on demand, was accidentally 
mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patched together from the 
fragments. This document, though it did 
not show the number of the note, showed 
clearly its other main features : — Held : as 


the identity of the document as a note of the 
bank was established, & it contained all the 
elements necessary to render it valid & 
effectual as a negotiable instrument, the 
bank was liable to pay the holder. — Hong 
Kong Shanghai Bank t^. Lo Lbh Shi, 
[1928] A. 0. 181 ; 97 L. J. P. 0. 36 ; 138 L. T. 
629 ; 44 T. L. R. 233 ; 72 Sol. Jo. 68, P. 0. 


Sub-sect. 4. — Whether apparent (Vol. VI,, 
p. 383). 

After See 1882 Act, s. 64 (1) ** add the following 
case : — 

2513a. General rule.] — ^An alteration is ** apparent ** 
within 1882 Act, s. 64 (1), if it is of such 
a kind that it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reasonable care, — ^Woollatt v, Stanley 
(1928), 138 L. T. 620. 

2516. Add, Annotation : — Generally Refd. Slingsby 
V. District Bank, Ltd. (1931), 47 T. L. R. 687. 

2518. Add. Annotaiiona : — Apld. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Refd. 
Slingsby v. Distriet Bank, Ltd. (1931), 47 
T. L. R. 587 ; Bottomley v. Bannister (1931), 
101 L. .T. K. B. 46. 

2553. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2555. Add. Annotation : — ^Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

2559. Add. Annotation : — Aa to (2) Refd. Jenkins 
V. Jenkins, [1928] 2 K. B. 501. 

2666. Add. Annotation : — ^Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

2677. Add. Annotation : — Refd. Smith v. Wood, 
[1929] 1 Ch. 14. 

2682. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton TextOe Assocn. (1930), 99 L. J. Ch. 358. 

2686. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. 0. 626, 


PART XIV. SECT. 9. 


2668 1, Release of one ,] — In an 

action on a promissory note by the 
ori^al payee asalnst two joint 
makers, it is no defence for one of the 
makers, In the absence of any writing 
or delivery up of the note, to allege 
that he has been verbally released by 
the payee* — Goodman v. Armstrong 
(1926), 47 N. L. R. 452.--S. AT, 


2569 iii. .1 — Bubo- 

KJDRT V. Fribsbn, [1937] 2 D. L. H. 
873 ; [10271 1 W. W. R, 825; 86 
Man. L. B. 462.— GAN. 


PART XIV. SECT. 10, SUB-SECT. 2.— 
A. 


2600 vUl. .1— If the holder 

of a promissory note has, without the 
knowledge or consent of an indorser 
of the note, agreed to give an extension 
of time for payment to the maker while 
the note la still current, the indorser 
is thereupon diaoharged from liability. 

Estats V. Standard 


Bank or South Africa, Ltd., [1927] 
App. D. 502.— S. AF. 


PART XIV. SECT. 11. 

o I. First note destroyed .) — 

Held : the orlgioal indebtedness was 
disoharged Sc the second note was not a 
renewal but a satisfaction. — C ristal 
V. SrMOViTCJH (3 922), 70 D. L. R. 861. — 
CAN. 

2633 viii. .] — l?f Thomp- 

son, [1931] 4 D. L. R. 573 ; O. R. 714; 
12 O. B. Ji. 498.— CAN. 

r i. .] — The taking of a renewal 

note, whore the original note Is re- 
tained by the holder, does not of itself 
discharge the Indebtedness represented 
by the original note, but merely 
suspends the right of action thereon 
during the currency of the renewal. — 
Royaj. Bank o. Hoqg, [1930] 2 
D. L, R. 488 ; 04 O. L. R. 663.-^3AN. 

PART XIV. SECT. 12; SUB-SECT. 1. 

26391 a. .] — The relation 

of principal $c surety is created by 


indorsement of a bill for accommoda- 
tion, & if a creditor disoharfres the 
principal debtor, the surety is also dis- 
charged. — H arrir V. Lkrnbr, [1924] 2 
D.L. R. 518; 30 R. L, N. S. 63.— CAN. 


PART XIV. SECT. 12, SUB-SECT. 3 

•V. Deposit wUh creditor of securi- 
ties as collateral to notes — Securities 
erUrusted to principal debtor for eoUec* 
tion,] — Premium -notes, indorsed by 
G. & F., were deposited with pltf. 
as security collateral to two notes made 
by Q. St indorsed by F. Pltf. entrusted 
some of these notes to Q. tor coUeo- 
tion, & Q. failed to pay over all that 
he ooUeotod i — Held: both G. & F. were 
liable. — Routlet v. Gorman & Coran 
(1920), 47 O. L. R, 420; 18 0. W. N. 
173.— CAN. 


PART XVI. SECT. 3. 
sw. Instrument taken in good faiUt.] 
— Pltf. bought stolen bearer bonds in 
good faith : — Held : pltf. had acquired 
a good title. — Qabbt o. Dominion 
Manufaoturisrs, Ltd., [1925) 1 

D. L. R, 99 ; 56 6. L. R, 169.— CAN. 


J.S. 


IT 
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Cases 2779—2862. English and Empire Digest Supplement. 


Part XVIII. — Conflict of Laws. 


2779. Add» Annotations : — Refd. Soc. Anon, dcs 
Grands Etablissements de Touquet Paris- 
Plage v.Bauingart (1927), 96 L. J. K, B. 789; 
Carlton Hall Club v. Laurence, [1929] 2 
K. B. 153. 

2781. Add. Annotations : — Dlstd. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 

2 K. B. 153. 

2783. Add. Annotations : — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 

2 K. B. 153. 

2784. Add. AnnoUUiona : — ^Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Refd. Carlton Hall Club v. Laurence, [19291 
2 K. B. 153. 

2789. Add. Annotations : — Refd. Koechlin v. Kes- ! 
tenbaum, [1927] 1 K. B. 889 ; Republica de 1 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2790. Add. Annotation : — Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 

2791a. Validity of indorsement — Liability of 

acceptor in England.] — A bill of exchange 
was drawn in Prance by E. upon resps. in 
London to the order of M. It was sent to 
•London, was accepted by resps. payable at a 


London bank, & returned to France, where 
it was indoraed by E. in his own name, on 
behalf, & with the authority, of M., to applts. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M,, the payee, but merely 
the indorsement of E. In an action on the 
bill against resps. as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised 
agent signing his own name ; — Held : applts. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, a. 72, & were entitled 
to recover the amoimt thereof from resps. 
as acceptors. — Koechlin et Cie. v. Kestkn- 
BACM BBOTHE113, [1927] 1 K. B. 889 ; 96 
L. J. K. B. 675 ; 137 L. T. 216 ; 43 T. L. R. 
352 ; 32 Com. Cas. 267, 0. A. 

2792. Add. Annotation : — As to (2) Consd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
669. 

2794. Add. Annotations : — Apld. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. Refd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
669. 

2812. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

2824. Add. Annotations : — Expld. Re Visser, Hol- 
land V. Drukker, [1928] Ch. 877. Refd. Re- 
publica do Guateiijala v. Nunez, [1927] 1 
K. B. 669. 


Part XIX. — Cheques. 


2841. Add. Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. 13. 40. 

2842. Add. Annotation : — Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. K. 344. 

2846a. .] — A further item in the finding 

of negligence is that some of the cheques were 
cros.sed “ account of payee,*’ one with the 
addition of the word “only.” While this 
addition does not affect the negotiability of 
an order or bearer cheque, I agree with the 
view of Kowlait, J., in House Property Co. 
of London, Ltd. v, London. County <Sc West' 
minster Rank, No. 2850, that when such a 
cheque is paid into the account of a person 
who is not the payee the bank is put on 
inquiry, especially when he is a servant of 
the payee (Scrutton, L.J.). — Underwood 
(A. L.), Ltd. v. Bank of Liverpool, 

Underwood (A. L.), Ltd. v. Barclays 
Bank, [1924] 1 K. B. 775; 93 I,. J, K. B. 

690 ; 131 L. T. 271 ; 40 T. L. R. 302 ; 68 

Sol. Jo. 716 ; 29 Com. Cas. 182, C, A. 

diinotcUions .* — Refd. Londoa & Montrose Shipbuilding & 
liopuirliig Co., Ltd. v. Barclays Bank, Ltd, (1025), 31 
Com. Cos. 67 ; Robinson r. Midland Bank, Ltd, (^1925), 
41 T. L. R. 402 ; Kreditbank Cassell O.M.B.H. 

V. Schenkers, Ltd., 119261 2 K. B. 450 ; Houghton & Co. 
V. Nothard, Lowe & Wills. Ltd., 11627] 1 K. B. 240 ; 
Auchteroui & Co. v. Midland Bank, Ltd., (1928] 2 K. B. 
294 ; Liggett, B. (Liverpool), Ltd. v. Barclurs Bank, Ltd., 
11928] 1 K. B. 48 ; Lloyds Bank, Ltd. v. Chartered Bank 
of India (1928), 97 L. J. K. B. 009 ; Hcckltt v. Barnett. 
Pembroke & Slater, Ltd. (1928), 45 T. h. II. 36 ; 

V. Weatmingter Bank, Ltd., [19311 l K. B. 173. 


2847. Add. Annotations: — Generally, Refd. Sutters 
V. Briggs, [1922] 1 A. 0. 1 ; Re Farrow’s Bank, 
[1923] I Ch. 41 ; Importei*s Co. v. Westminster 
Bank, [1027] 2 K. B. 297. 

2849. Add. Annotations : — Consd. liond on & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. 

2850. Add. Annotation : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K, B. 775. 

2851. Add. Annotations: — Consd. Reckiit v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244 ; Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40. 
Refd. Underwood v. Bank of Livojmool, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
775 ; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. B. 264 ; Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L, J. 
K. B. 465 ; Midland Bank, Ltd. v. Eeckitt 
(1932), 48 T. h. B. 271 ; SUngsby v. District 
Bank, Ltd. (1031), 48 T. L. B. 114 ; Savory & 
Co. a;. Lloyds Bank, Ltd. (1032), 48 T. L. B. 
344. 

2862. Add. Annotations: — Apprvd. Sutters v. 
Briggs, [1922] 1 A. C. 1. Refd. Brown v. 
Swan (1921), 37 T. L. B. 787. 
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VoL VI.— Bills ol Ezebange. Oases 8866— 8018a. 


Part XX. — Negotiable Instruments other than Bills of 
Exchange, Promissory Notes, and Cheques. 


2866. Add. Annotation : — Refd. Royal Trust Co 
V. A..O. for Albeita (1929), 46 T. L. R. 25. 

2873. Add, Annotaiionfi : — Consd.* Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 
^ Barnett, Pembroke & Slater, [1928] 2 

2887. Add, Annotations: — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China*, 
[1929] 1 K. B. 40 ; Greenwood v, Martins 
Bank, Ltd. (1931), 47 T. L. R. 607. 

2891. Add, Annotations: — As to (1) Refd. Re- 


publica de Guatemala v, Nunez, [1927] 1 
K. B. 669. As to (2) Refd. Republica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 

2897. Add, Annotation : — Refd. Banco de Portugal 
V, Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 466. 

2901a. 1882 Act, s. 95 — Warrant for interest 

on Government stock.] — Slingsby v, West- 
minster Bank, Ltd., No. 242a, ante, 

2911. Add, Annotation : — Refd. Commonwealth 
Trust V, Akotey (1925), 94 L. J, P. 0. 167. 


Part XXI.— I.O.U.’s. 


2924. Add. Annctalion Soc. Anon, des Plage v. Baumgarfc (1027), 00 L. J, K. B. 

Grands Etablissemcnts do Touquet Paris- 780. 


Part XXII. — Actions on and in Connection with Negotiable 

Instruments. 


2976. Add, Annotation: — Consd. Jenkins v, 

Jenkins, [1928] 2 K. B. 501. 

2976a. One joint maker appointed holder’s executor 
— Action by executor against one of other 
makers.] — Jenkins v, Jenkins, No. 2393a, 
ante, 

3015. Add, Afmoiation : — to (2) Folld. Pow- 
szechny Bank Zwiazkowy W. Polsco v, Paros 
(1932), 73 L. Jo. 204. 

3019. Add, An7ioiaiio7i : — Folld. Powszechny Bank 
Zwiazkowy W. Polsce v, Paros (1932), 73 
L. Jo. 204. 

3019a. .] — In an action brought on 

a writ specially indorsed under R. 8. C., 
Ord. 3, r. 6, by indorsees against the mak(ir 
of a promissory not<\ pltfs. in an affidavit in ' 
support of a summons for leave to sign final 
judgment under R. 8. C., Ord. 14, r. 1, stated 
that they were holders in due cour.se of the 
note, having taken it in good faith for value i 


fi*om the payees without notice of any defect 
in their title. Deft, in his affidavit in answer 
stated facts whicli, if true, showed that the 
note had been negotiated in fraud of him. 
The judge in chambers made an order, under 
R. 8. C., Ord. 14, r. 6, that deft, should have 
leave to defend the action if he brought a 
sum of money into ct. within a certain time, 
but that if he failed to do this, pltfs. should 
have leave to sign judgment for the amount 
claimed. On appeal from this order : — 
Held : (1) a triable issue was raised between 
the parties ; the mere statement in pltfs.’ 
affidavit that they had given value without 
notice of any defect in their indorsers* title 
was not sufficient to decide that issue in 
pltfs.’ favour, but that the ct. must have an 
opportunity of deciding it, & therefore deft, 
was entitled to leave to defend the action 
without the condition that he should pay 
money into ct. ; (2) by Greer, L.J., & 


PART XX. SECT. 2, SUB SECT. 6. 

2876 li. .1 — Pltf. who owned 

thirty -one detieiitnres of the Bombay 
Improvement Triwt entnisted them to 
hlM a^ent. deft. No. 1, for cx>llectioii of 
interest. Deft, No. 1 forged pltf.'s 
signature on the debentures. & indorsed 
them in Wh o^iti favour. Bub 80 (|ueutly 
deft. No. 1 pledged them with a bank, 
deft. No. 2, to secure an overdraft to 
himself. The bank surrendered the 
debentures to the Bombay Improve- 
ment Trust for renewal. New 
debentures were issued payable to 
the bank or order. These new 
debentures were subsequently indorsed 
to another bank (deft. No. 3) for value. 
Pltf. died a suit against defts. for a 
return of the debentures, or in the 
alternative for their value : — Held : 
the debentures were promissory notes, 
therefore, negotiable Instruiueuts 
within Nogotlabie lustrumouts Act, 
$8. 4 & 13. — Muhoantile Bank of 
Inbia V, Mabourbnhab (1828), I. L. R. 


.52 Bom. 702 ; on appeal (1U31), 47 
T. L. 11. Oil, P. C.— IND 

PART XX. SECT. 2, SUB-SECT. 7. 

8X. Lien note.\ — fiehi: not a pro- 
mi''f«ory note. — C anadian Bank of 
C ow.MEiu'E t7. Johnson, 11026] 4 

I). L. It, 611 ; I1U25J 3 VV. VV. R. 328.— 
CAN. 

sy, .J — Held : not a promissory 

note. — M etcalfe v, Apaib (Man.), 
U027] 1 D. L. R. 882 ; [1027] 1 

W. W. R, 331; 36 Man, L. R. 266.— 

CAN. 

PART XXIl. SECT. 1. 

2951 via, .1 — John- 

son V, KiruARDSON. U8221 3 W. W. R. 
463.— CAN. 

PART XXII. SECT. 3. 

u Letter gmTding delay for 

payment.] — On Sept, 3, 1029, applt. 
sued reap, coimn. on four promissory 
notes overdue k the defence set up was 
that the action was prematui'C becauso, 
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on Aug. 28, 1929, applt. had written 
a letter to the secretai'y of the corpn. 
stating inter alia that unless payment 
was made within fifteen days he would 
take proceedings ; but bo brought his 
action before the expiiT of that time : 
— Held : apptt. was entitled t.o judg- 
ment. — Lacaille V, Lacaille Corpn., 
[1931] S. C. R. 619 ; 4 D. L, R. 337.— 
CAN. 


xi. Letter granting delay — 

Aclio7i before expiry of delay ,] — 
Lacaille v, Lacaille Corpn., 11931] 
S. C. R. 619 ; 4 D. L. R. 337.— CAN. 


PART XXIl. SECT. 7. 

ta. Pleading — Hiriking out — When 
ordered .] — Needles t?. Slovarp, 11822] 
2 W. Vi, U. 849; 60 D. L. R, 273 ; 
16 Susk. L. H. 448.— CAN. 


td. Diacarery — Exarnxnation for — 
Action by indorsee,} — Empire Finan- 
ciers, Ltd. V. Nance, 1192U] 1 
W. W, R. 694 ; 61 D. L. R. 231.— CAN. 



CfaMs 8019a— <200. English and Emfibe Digest Sufflbment. 


8&mble by Slbsbbb, L.J., where a deft, is 
entitled to leave to defend, the judge in 
chambers cannot under R. S. C., Ord. 14, 
r. 6, make an order for condition^ leave^to 
defend, the effect of which is to give pltf. 
conditional leave to sign judgment. — ^Pow- 


Bank Zwiazkowy W. Polscb v. 

Pabos, [1932] 2 K. B. 353; 101 L. J. K. B. 
671 ; 147 L. T. 877, 0. A. 

8056. Add* Annotation: — ^Refd* Underwood v* 
Bank of Liverpool, Underwood v* Barclays 
Bank, [1924] 1 K. B. 775. 


Part XXIII. — Securities for Negotiable Instruments. 

8120. Add. Annotation : — Aa to (2) Hefd. Ama n v. Southern By. (1926), 42 T. L. R. 31. 


Part XXV. — Stamp Duties 


SuB-SBCT. 1 . — Bills op Exchange and othbb 
Orders on one Person to pay Another 
(Vol. yi., p. 493). 

8121a. Bill of exchange.] — Poster v. Driscoll, 
Lindsay v. Attpibld, Lindsay v. Driscoll, 
No. 668a, ante. 

3125. Add. Annotation : — Refd. Midland Bank v. 
I. R. Oomrs., [1927] 2 K. B. 465. 

3126. Add. Annotation: — Midland Bank v. I. R. 
Oomrs., [1927] 2 K. B. 465. 

3146a. ** Chequelet.*^ — A bank issued documents 
to its customers in the form of receipts for 
payment by them to the customer of sums 
under £2, & agreed with its customers that 
they would pay to persons presenting these 
documents to them signed by a customer the 
sums named therein & would debit the cus- 
tomer’s account therewith, it being their 


avowed intention that the documents should 
be used for the same purpose as cheques, & 
the object being to avoid the stamp duty on 
cheques : — Held : the documents were bills 
of exchange within Stamp Act, 1891 (c. 89), 
s. 32. — Midland Bank, Ltd. v. Inland 
Revenue Comrs., [1927] 2 K. B. 466 ; 96 
L. J. K. B. 1006 •, 137 L. T. 817 ; 43 T, L. R. 
754 ; 71 Sol. Jo. 622. 

3172. Add. Annotation : — Refd. Lemon v. Austin 
Friars Investment Trust (1925), 133 L. T. 
790. 

3173. Add. Annotation : — Refd. Midland Bank v. 
I. R. Comi-B., [1927] 2 K. B. 465. 

8209. Add. Annotations : — Refd. Auchteroni v 
Midland Bank, [1928] 2 K. B. 294 ; Bottom- 
ley V. Bannister (1931), 101 L. J. K. B. 46 ; 
SUngsby v. District Bank, Ltd., [1931] 2 
K. B. 688. 


PART XXIL SECT. 11. SUB-SECT, 1. 

■f. liiaht to jvry .] — Bank op York- 
TON V. Brvan, [iSsO] 2 W. W. 11. 49 ; 
4 D. L. H, 287 ; 24 Alta. L. II. 576.— 

CAN. 


PART XXU. SECT. 11, SUB-SECT. 4. 

d i. dr to jirove collaierdl agree- 

ment—For ** working (nit *’ of note, I — 
Majaouoh V, Dick, [1927] 2 D. L. R. 
S70: 11927] 1 W. W. R. 544 ; 22 
Alta. L. R. 425.— CAN, 

d li. To show that note signed as 
trustee Evldenco not admissible. 

— Canadian Credit Men’s Trust As- 
socN, V. Anderson (1917), 37 D. L.R. 
805.— CAN. 


PART XXV. SECT. 1. SUB-SECT. 1. 

8123 li. Issued by one branch 

on anoiher ,] — Demand drafts, issued 
br one ofiioe of a bank upon another 
of the same bank, are bills of exobange 
payable on demand 6c are exempt from 
ste^p duty. — Re Demand Drafts op 


Imperial Bank op India (1928), 
I. L. R. 56 Calc. 233.— IND. 

PART XXV. SECT. 2, SUB-SECT. 1. 

sk. Time for stamping — Whether 
after acceptance dr tndorsetnml .] — 
Butler v. Kvaks (1873), 9 N, S. R. 
(3 G. & O.) 171.— CAN. 

PART XXV, SECT. 2. SUB-SECT. 2. 

•m. Time, for slampingA — Hender- 
son tJ. Obbner (1866), 25 U. C. R. 1C4. 

—CAN. 

sn. .] — Held : a promissory 

note before being negotiated could be 
stamped by the maker on the day of 
the making thereof, though after it had 
been signed & indorsed by the payee.— 
Bank of OrrAWA v. McJLAUoriLiN 
(1883), 8 A. R. 643.— CAN. 

PART XXV. SECT. 4, SUB-SECT. 3.— 
B« 

8254 vU, .] — Whore a pro- 

missory note, being Insufficiently 


stanipod, is Inadmissible in evidence, 
a suit to recover the principal debt 
based on the acknowledgment con- 
tained in a contemporaneous receipt 
mentioning the loan & referring to the 
promissory note, is maintainable. — 
Govind Singi! V. Buoy Bahadur 
Singh (1929), I. L. li. 62 All. 169.— 
IND. 


PART XXV. SECT. 4, SUB-SECT. 8. 
— -C. 

3263 V. , ) — An unstazu pod cheque 

is admlHHible in evidence 6c may amount 
to an oamest or part payment. — S ykea 
V. Qeok, [1920] 1 W. R. 741.— CAN. 


PART XXV. SECT. 0. SUB-SECT. 1. 

f I. .] — Travis 

V. Glasisr (1870), 2 Hon. 215. — CAN. 

t ii. .]— Bank of 

Nova Scotia v. CuaniNa (1882), 21 
N. B. R. 498.— CAN. 


BILLS OF LADING. 

See Shipping and Navigation. 
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BILLS OF SALE. 

Part I. — Objects and Application of Bills of Sale Acts. 

«. Add. Annotation Refd. National Provincial & Union Bank of Pnglan^ ». T.in/laAll (1921), 

91 L. J. K. B. 196. 


Part II. — What Transactions are Bills of Sale and require 

Registration. 


11, Add. Annotation : — Reid. French v, Gethinjr, 
[1922] 1 K. B. 236. 

15a. Sale — Re-letting to seller.] — British, 

Railway Traffic & Electric Co. v. Kahn, 
[1921] W. N. 62. 

86. Add. Annotation : — Reid. Re Wait. fl9271 
1-Ch. 600. 

41. Add. Annotation: — Reid. National Pro- 
vincial & Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 196. 

44. Add. Annotation : — ExpJd. & Apld. French 
V. Gething, [1922] 1 K. B. 236. 

82. Add. Annotaiioyis : — As to (1) Consd. Wright- 
son V. McArthur liutchlsonH, [1921] 2 
K. B. 807. As to (2) Refd. Wrightson ?> 


McArthur & Hutchisons, [1921] 2 K. B. 
807. 

90. Add. Annotation : — Apld. Re Allestor, [1922] 
2 Ch. 211. 

93. Add. Annotation : — Reid. Wrighteon v. 
McArthur & Hutchisons, [1921] 2 K. B. 
807. 

93a. Room on borrower’s premises.] — 

Deft. CO., in order to secure pltf. against loss 
on a certain contract &> in consideration of 
pltf. giving further time within which to pay 
for the goods, s€*t aside certain specided goods 
in two rooms on defts.’ premises, which were 
locked up & the keys handed to pltf., no 
other goods being in those two rooms. The 
terms of the transaction were recorded in 


PART I, 

fir I. — Protection of creditors .] — 
Bills of Sale Act, U. S. A.. 1U22, c. lal, 
Ifl not iatended to do anything further 
than to stop a buyer of goods who 
has not registered a bill of sale & who 
is not in possession of the goods from 
claiming, as against creditors of the 

E eraon in possosslou, that ho had 
ought tho goods from said person. 
It is not tho intention of the Act that 
tho buyer of a chattel who leaves it 
in the possession of the vcnidor until 
it can ho sold again ik. then sells It 6c 
makes delivery to a person who takes 
It away Is to bo doijrlved of the pro- 
ceeds of the resale by rtmson of 
garnishee or other proceedings taken 
by creditoi-s of tho person in pos- 
session before the resale & delivery* — 
He Avlino, Koval Bank of Canada 
V. Hkylek & Ayijno, [1930J 1 

W. W. H. 102 ; 1 D. L. R. 6B.— CAN. 

f«, mm of Sale d? Chattel 
Act. R. S. M.. 1913 (c. ny-Not 
applicc^le to mortgage of equity in 
mortgaoed goods .] — ^The above Act does 
not apply to a chattel mtge. wtiloh 
expressly covers not the goods thorn- 
selves referred to therein but any 
interest or equity which mtgor. may 
have in them after the claim of a 
prior named mtgeo. shall have been 
satisfied. — Banqitb d'Hoohrlaqa v. 
BROWNflTONB. 119251 3 D. L. R. 176 ; 
[192612 W. W. R. 348 ; 36 Man. L. R. 
62,-^AN. 

•b. Crop Payments Act. 1924 (c. 147), 
ss. 2, 3 — Ktfed of — Alienation by land- 
lord, vendor or morimgee.] — Be Crop 
Paymbntb Ac3T, Be Bills of Sale & 
Chattel Mobtoaob Act (1926), 36 
Man. L. R. 34 ; [1926] 2 W. W. R. 
844.--OAK. 

■d. Contract made ontsdde jurisdiction 
— Provincial AH not applicable .] — 
National Ca«h Rboistbb Oo. v. 
Lovett. Moore v. National Cash 
RROomsB Oo. (1906), 1 E. L. R. 321.— 
OAK. 

sf. Who may he ** creditor ” — Trustee 
in bankrupkn/^h^-h. trustee^ In bkpoy. 
Is a cF^tor within Bills of Sale Aot, 


R. S. N, S. 1923, o, 201, s. 8.— Re 
Satisfaction Storks, [19291 2 D. L. E. 
435 ; 60 N. S. R. 357.— CAN. 


PART II. SECT. 1. 

10 ii. Add **revsd., U92013 W. W. R. 
421/’ 

14 iii. .]— In order to obtain 

monev to purehaso new cars for resale, 
a dealer gave dt'ft. a bill of sale & deft. 
ga^'e tiro dealer a conditional sale 
agroc'ment in rospoct of each oar : — 
Held : tho reul transaction was a mtge., 
there being no chattel mtge. 
njgistcTcd, deft, could not claim tho 
CAiVci as against, the trust-ee in bkpey. 
of tho dealer . — Be Grand Rivkr 
Motors. Lto., MArrriN r. (Iommekc'Ial 
Fin \NCK (M., [1932] 1 D. L. R. 565 ; 
G, R. 101. - CAN. 


PART II. SECT. 2. 

■m. Declaration rrservinp to maker 
powers of mayiaoement. <f* disposition — 
No power in cestui que trust to seize 
nr take possession.] — Purc^kll v. 
Dkputy Federal Taxation Comr, 
(1920), 28 C. L. R. 77.— AUS. 


PART II. SECT. 3, SUB-SECT. 2. 


28 i. Add “ revad., U920J 3 \V. \V. R. 
421.'* 

PART II. SECT. 4. 


I i, Ooods paid for hut not de- 

livered.] — Retd: registration not re- 
quired imder Bills of Sale Aot in order 
to protect purchaser’s right to goods 
subsequently manufactured Sc paid for 
under the agreement, the property in 
which had passed to him but which 
were still on vendor’s premises. — 
ALLEX-STOLTZE LtTMBEK OO., LTD. V. 

Summit Lake Lumber Co., Ltd., 
[19201 3 W. Vf. R. 895.— CAN. 


gp. ** CuHfymcr*s agreement ” — 
trust receipts.**] — Re Dominion Ship- 
uiLoiNo Sc Repair Co., Ltd. (1923), 
3 0, L. R. 486 ; 24 O. W. N. 30.— 


PART II. SECT. 6, SUB-SECT. 4. 
80 i. Following alleged sale to vendor.] 
— 0. purohaeed an automobile, paying 

1 


partly in cash & partly by post-dated 
cim<iue. Later requiring money to 
tlnance his buslneHs, he borrowed 
31.460 from pltf.. giving in return a 
hire-purchase agreement as to the 
automobile. C. ooutinued in pos- 
BCHsion of the car : — Reid : the docu- 
ment was an assurance Sc came within 
Bills of Sale Act. — Rithet (11. P.) & 
Co. V. SoARFP (1920), 29 B. C. R. 
70.— CAN. 


80 II. .1 — A. an employee of pltf. 

CO., being desirous of obtaining a new 
motor car for the purposes of bis work, 
arranged with an officer of pltf. that 
the CO. would advance him £200 to 
enable him to purobaso the oar. A- 
selected a car & signed an order for 
it in his own name, & an invoice 
addressed to pltf. was issued to A. 
A cheque for the balance of the amount 
owing on tho car was given by the 
pltf. to A„ w’^ho handed It to the 
vendor. The co.’s ledger showed the 
amount of the ohe<iue as an advance 
to A. As security for this advance 
A. entered into a hire-purchase agree- 
ment with the oo., whereby the co. 
purported to let the car to A. upon 
the usual terms of a hire-purchase 
agreement. The agreement was not 
registered as a bill of sale. Sc A. sub- 
sequently sold the car to deft. In an 
action for detention : — Held : the ct. 
was not concluded by the form into 
which the parties had thrown the 
transaction, but was entitled. Sc indeed 
bound, to inquire into its real nature ; 
the transaotion between A. Sc pltf. 
amounted to an advance by pltf. to 
A. on tho security of the oar ; the pltf. 
ootdd not make out its title inde- 
pendently of the bire-purobase agree- 
ment, which contained a licence to 
take possession of a personal chattel. 
Sc was consequently a bill of sale within 
Instruments Act, 1915, s. 127, Sc the 
agreement not being registered as a 
bill of sale was void, Sc deft, was 
entitled to suooeed. — ^Axtstralian 
Metropolitan Life Assurance (Do., 
Ltd. V. Lea. [1928] V. L. R. 29.— 
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two letters written by deft. co. to pltf., one 
letter written before the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words : “ The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same as desired.” The co. went into liquida- 
tion & the li(juidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 60), 8. 03 (1) (c), as being a cha^e 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them : — Held : poss«^ion 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.* premises, inasmuch as defts. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, there- 
fore the transaction was valid as ag^nst the 
liquidator, & pltf, was entitled to remove 
the goods. — Wrioiitson McArthur &> 

Hutchisons, [1921] 2 K. B. 807 ; 90 L. J. 
K. B. 842 ; 125 L. T. 3«3 ; 37 T. L. R. 675 ; 
65 Sol. Jo. 653 ; [1921] B. & C. R. 136. 

97. Add. An7wiatio7i : — Consd. French v. Gething, 
[1922] 1 K. B. 236. 

98. Add. AimoMion : — Retd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 

98a. Letter assigning chattel in hands of third 
party — Or proceeds of sale — As security for 
overdraft.] — The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had instructed deft, to sell on his ^behalf ! 
when repaired, had an account at pltfs.’ 
bank, which was overdrawn. Being re- 


quested by pltfs. to give security for the 
overdraft he wrote to deft, a letter authorising 
him “ to hold the car to the order of ” the 
bank ” or the proceeds when sold,” &> sent 
a copy of that letter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pltfs. claimed the proceeds : — Held : 
the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not be severed from 
the assignment of the car itself ; the letter 
was consequently a bill of sale & void for 
want of registration A; for non-compliance 
with the statutory form. — National Pro- 
vincial & Union Bank; of England v. 
Lindsetj:., [1922] I K. B. 21 ; 91 L. J. K. B. 
196 ; 126 L. T. 310 ; 66 Sol. Jo. (W. R.) 11 ; 
[1921] B. & 0. B. 209. 

^ ; — ^Refd. Re North Woles Produce' & Supply Soc., 
tl922J 2 Ch. SIO. 

104. Add. Annoiafion : — Expld. & Apld. Shears 
V . Jones, [1922] 2 Ch. 802. 

108. Add. Annotation : — Consd. Re Johns, Worrell 
V . Johns, [1928] Ch. 737. 

110a. .] — An agreement to execute a bill of 

sale, to secure payment of a debt, in the 
event of the debt not being paid by a certain 
date, is a bill of sale within 1 ^2 Act, & is void 
unless the requii’ements of that Act as to 
registration are complied with. — S hears & 
Sons, Ltd. v. Jones, [1922] 2 Ch. 802 ; 92 
L. J. Ch. 28; 128 L. T. 218; 66 Sol. Jo. 
682 ; [1922] B. & C. R. 211. 

112. Add. Annoialion : — Refd. He Wethored, Ex p. 
Trustee (1925), 131 L. T, 204. 

117. After this cose add 

Power of distress as Indemnity against rent.] — 

See I^w of Property Act, 1925 (c. 20), 
8. 189 (1). 


Part III. — Instruments not within the Expression “Bill 

of Sale.” 


128. Add. Annoiaiions : — FoUd. French v. Gething, 
[1922] 1 K. B. 236. Refd. Canvey Island 
Comrs. V . Preedy, [1922] 1 Ch. 179. 

133. Add. Annotations : — Refd. The Harlow, [1922] 
P. 175; Merchants* Marine Insce, v. North of 
England Protecting & Indemnity Assocn. 
(1926), 42 T. L. R. 724. 

138. Add. Annotation : — Refd. Be Allester, [1922] 
2 Ch. 211. 

138a. Letter of trust on redellvery for realisation of 
pledged bills of lading.] — A limited co. 
pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
e^ablished mercantile practice obtained the 
bills of lading from the bank for realisation 
on the teiTUB stated in the usual letter of 
trust given by the co. to the bank, to wit, 


that the co. received the bills of lading in 
trust on the bank*s acjcount & undertook to 
hold the goods when received & the proceeds 
when sold as the bank*B trustoes & to remit 
the entire net proceeds as realised : — Held : 
the letter of trust was not a bill of sale at all 
within the dednition of 1878 Act, s. 4. 
Semhle : |f it had been so, it would on the 
evidence have been a document ” used in the 
ordinary course of business *’ within the 
exception in that definition. — Re Allester 
(D.), Ltd., [1922] 2 Ch. 211 ; 91 L. J. Ch. 
707 ; 127 L. T. 434 ; 38 T. L. R. 611 ; 66 
Sol. Jo. 486 ; [1922] B. & C. B. 190. 

188b. Agreement for sale of growing crop.] — An 
agreement for the sale of a growing crop is a 
transfer of “goods** within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of “ bill of sale ** in that sect, as being a 


part ii. sect. 6 

•i. To ijivt 

_ ■ "I _ s, Trusttok p. 
Canada Mktal Co.. Ltd. (Ont.), 

2 D. L. R. m ; 6 C. B. R. 629.~-CAN. 


PART HI. SECT. 6. 
fw. Lien note — No ooUaieral contract 
to transfer property in goods back to 
seller, \ — Held : not a chattel 


2 


0‘BmBN V , Stebbins & Mcllkn. 
fl927 3 D. L. R. 274 ; 119271 2 

W. W. R. 170 ; 21 Sask. L. 11. 47S.— 

GAN. 
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“ transfer of goods in the ordinary course of 
business of any trade or calling.” — Si'Ephbn- 
soN V. Thompson, [1924] 2 K. B, 240 ; 93 
L. J. K. B. 771 ; 131 L. T. 279 ; 88 J. P. 
142 ; 40 T. L. R. 513 ; 68 Sol. Jo. 536 ; 22 
L. O. R. 359 ; [1924] B. & C. R. 170, C. A. 

144a, Society incorporated under In- 

dustrial 6c Provident Societies Act, 1893 
(c« 39),]— -Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present & future was charged to 
secure the repayment of the principal sum 
& interest, was Void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged; — Held: (1) the 
society was not an incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act ; (2) the property charged 
by the debenture, although described in 
general terras, was severable ; accordingly, 
the debenture was a valid charge upon such 
of the assets of the society as did not consist 


of personal chattels within 1878 Act, s. 4. — 
Be North Walks Produob 6c Supply 
S oriETY, [1922] 2 Ch. 340 ; 91 L. J. Ch. 415 ; 
127 L. T. 288 j 38 T. L. R. 618 ; 60 Sol. Jo. 
439 ; [1922] B. & 0. R. 12. 

148. Add. Annotations : — Refd. Be North Wales 
Produce 6c Supply Soc., [1922] 2 Ch. 340 ; 
National Provincial Bank of England v. 
Chamley (1923), 93 L. J. K. B. 241, 

149. Add. Annotations : — Refd. Be North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340 ; 
National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 

151. Add. Annotation : — Apld. Be North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

155. Add. Annotation :—Apld. Lemon v. Austin 
Friars Investment Trust (1926), 133 L. T. 
790. 

156. Add. Annotations : — Consd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. Refd. 
Dey V. Rubber & M^cantile Corpn,, [1923] 
2 Ch. 628* 

158. Add. Annotation: — Refd. Be North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part IV.- -Subject-Matter of Bills of Sale — “ Personal 

Chattels.” 


160. Add. Annotation Held* Ilerbort’s Trustee 
V. Higgins, [1920] Ch. 794. 

168. Add.' Annotalio}(8 : — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340; 
Blakev v. Pendleburv Propertv Trustees, 
[1931 ] 2 Ch. 255. 


190. Add. Annotation: — Dlstd. Stephenson 
Thompson. [1924] 2 K. B. 240. 

196a. Growing crops.]- -Stephenson v. Thompson, 
No. 138b, ante. 


PART III. SECT. 6. 

142 iv. Gordon' 

MacKat & Co.. Ltd. v. Capitad Tnu.sT 
Co.. Ltd.. 1102712 D, L. H. 1150; 
S. O. R. 374 ; 8 C. B. R. 216.— CAN, 

142 V, .) — DobcnturcH 

issued by the co. on May 1, 1927, 
were not reprlsterod oa chattel mtges. 
under the BilLs of Sale & Chattel Mtge. 
Act. By each debenture the co. 
u}?reed to pay the principal sum t herein 
luentioned on a certain date, with 
interest. There was no coveriripr deed 
or trust mtire. Each debenture pro- 
A'lded security for its payment by 
creating a first tloatiug charge on all 
its asBots & undertakings hot h present 
iV futiu^ : — Held : t he words used In 
creating the charge did not constitute' 
the dchontiires a mtge. Avitli Bills of 
Sale & Cliatt-ol Mtgo. Act, & they were 
a charge on the property of the co. in 
priority to tlie claims of oil ot.her 
creditors. — He Ijominiox Chocodatk 
Co., [1931] 2 I). L. R. 81.1 : O. R. 86 : 
12 C. B. K. 456.-" CAN. 


PART IV. SECT. 1. 


sy. Sole of dwelling -houae for rt- 
moval .] — A of a dwelling-house 

with the Intention on the port of the 
vendor & purchaser that it shall be 
removed from the land on which It is 
BituateKl is a sale of a chattel within the 
meaning of sect. 0 of the Bills of Sale 
Act, R. S. A., 1922, o. 151 .— Wadk v. 
MuNtoiPAL District of Goujen 
Centrk, [1929] 2 D. li. R. 779 ; 1 
W. W. B. 901 ; 24 Alta. L. R. 1.— 
OAN. 


tz. Ooods not property of grant oi \] — 
The purchaser of a motor car under an 
unoomplet<ed conditional sale agroe- 
mont orally agreed to sell It to hisJ 


father in consideration {inter alia) of 
the latter*8 assumption of the payments 
due the original vendor ; hut there was 
not sufiiclent change of possession to 
satisfy Bills of Sale Act if it applied to 
such a transaction. After the father 
had paid olf the vendor the oar was 
seized under an execution against the 
son ; — Held : the transaction was not 
a “ sale, assignment or transh'r of 
the car ; its only effect was to give the 
father an equitable interest in the oar 
which did not depend UT)on the 
delivery of possesfelon ; Sc. therefore, 
it w'as not affect;e<l by Bills of Sale 
Act then in fom\ R. S. A., 1922, 
which did not provide, as does the 
present Act, 1929, s. 27, that it shall 
apply t o hills of sale although tin; goods 
mav’not he the property of the grantor. 
—Boyd v. Halj.ino, [1931] 1 \V. W. R. 
59.') ; 2 D. L. li. 568 ; 2.5 Alta. L. R. 
243. — CAN. 

sa. Property crempt from cxecidion .} — 
The Bills of Sale Act, R. S, S., 1930, 
tipplies to property exempt froni seizm’e 
under o.xocutlon. A herd of hogs in 
the apparent possession & ownoi'ship 
of an execution debtor wore seized 
under execution. His wife, claiming 
them as hers, produced a written 
memorandum, dated five years pre- 
viously, of a sale to her by the debtor 
of four hogs ; & adduced evidence to 
show that at that time he owned only 
four hogs & that the herd seized was 
their progeny ; Sc contended, that , 
although the sale had not been 
registered under Bills of Bale Act & 
although there had been no actual & 
continual change of possession, yet as 
sold four hogs were the only bogs 
owned by her husband at that time 
they were exempt from seizure, &, 
therefore, said Act did not apply to 


them or their progeny : — Held : tho 
contention could not be sustained &, 
therefore, the seizure was valid. — 
McGtkr v. Belous, [19321 1 W, \V. R. 
495.— CAN. 


PART IV. SECT. 2. 

a i. Goods in possession of tltird 

p'trty — Ciaiming possession on his own 
behalf.] — Held ,* Bills of Sale Act did 
ni»t apply. — P rete r, Lauzon & Fen- 
SOM, [19231 3 D. L. R. 1152; 52 

O. L. R. 334.—CAN. 

PART IV. SECT. 3. 

167 ii. .1 — The assignment by 

way of security of a chattel, the subject 
of a hire-purchase agreement & which 
at the date of the assignment was lu 
the po.ssessjon of the hirer, who was 
not in default under the hire-purchase 
agreement, is an assignment of a chose 
in axjtlon within s, 3 of Bills of Sale 
Act, 1898. — Motor Credits, Ltd. v. 
W. F. WOJ.LASTON, Ltd. (In Liquid a- 
noN) (1929), 29 S. R. N. S. W. 227 ; 
46 N. S. W. W. N. 48.— AUS. 

PART IV. SECT. 4. SUfi-SECT, 2. 

197 iv a. .J — Jackson v. Pen- 

fold, [19311 1 D. L. R. 808; 66 
O. L. R. 410.— CAN. 

PART IV. SECT, 4, SUB-SECT. 3. 

o L .1 — ^When a mtgee. enters 

into possession, he becomes entitled 
to sny crops growing on the land as 
against a mtgee. of the crops under a 
chattel mtge. executed after his mtge. 
& before possession taken ; but, if 
the crops are out at the time of 
possession taken, the holder of the 
chattel mtge. would have priority, — 
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Part V. — Statutory Requirements 


213a. Substantial accuracy — Payment of loan 
by cheque.] — Pltf. granted a bill of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off & of having her 
furniture released from the first bill of sale. 
Pltf. accordingly received a cheque for £1,000 
from defts., after receiving it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
In an action by pltf. to retrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act, 
8. 8, & she contended that the real considera- 
tion was the payment off of the money- 
lender & the reled^ of her furniture from the 
first bill of sale : — Held : the consideration 
for the second bill of sale was the loan of 
£1,000, Ai as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale. 


the action failed. — D'Usbz v. Traffics Sc 
Discovbribs, Ltd. (1024), 40 T. L. H. 441. 

220. Add* Annotations : — Consd. Stott v. Shaw Sc 
Lee, [1928] 2 K. B. 26. Refd. B. S. Lyle, 
Ltd. v.^Ohappell (1981), 146 L. T. 236. 

22Sa« Sc grantor’s creditors paid by 

grantee.] — (1) On June 24, 1926, the parties 
to a biU of sale for £1,000, entered into an 
agreement that the grantee should pay, as 
he then did, £600 to creditors of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should be cancelled, & that the 
grantor should give to the grantee a new bill 
of sale for £1,600. The new bill of sale 
provided that ** in consideration of £1,600 
paid to ’* the grantor “ by ** the grantee “ on 
June 24, 1925,’* the grantor assigned the 
chattels to the grantee : — Held : the new bill 
of sale truly set forth the consideration for 
which it was given, as required by 1882 Act, 
s. 8. 

(2) A bill of sale pi*ovided that the grantor 
would pay the grantee the principal sum of 
£1,600 with the interest then due “ on 


Hakbison t>. Carberrt Elevator Co., 
(Man.) (1908), 7 W. L. 11. 535.— CAN. 

a i. Chattel morigaoc including 

cut grain — Amount of cut grain not 
specified.] — Ueld : mt«e. not valid 
even in part. — North American 
LmiBBR Co. V. Bank of Montreal, 
110221 1 W. W. R. 1265 : 65 D. L. R. 
348 ; 15 Sask. L. R. 375.— CAN, 

II il, Lecuic by mortgagee in 

possession to guarantor of mortgagor*8 
debt to hank — Profits from crop to be 
applied in reduction of debt.y—Held : 
the above arrangement did not violate 
Chattel Mtee. Act, R. 8. C., 1920 
(c. 200), s. 20, as an attempt to create 
a secimtF on a growing crop, since it 
did not come vdthln any instrument 
mentioned therein. — Bitrns & Brown 
V, Zulauf &; Doeer (Sask.), [1926] 
1 W. W. R. 943.— CAN. 


197 X, .] — Security on grain 

given to a bank In Oct. 1921, in respect 
to advances made in the spring of 
1920: — Held: invalid in re«peot to 
1921 crop 08 there was no proof that 
1921 crop was Intended as the security, 
& if there was such an agreement made 
in 1920 as to 1921 crop it was bad as 
covering property not then in exist- 
ence. — North American Lumber Co. 

V. Bank of Montreal, [1922] 1 

W. W. R. 1265 : 65 dTL. R, 348; 
16 Sask. L. R. 375.— CAN. 

197 xl. .) — Held : an agreement 

only intended to operate as security 
for payment, payable when the crop 
was harvoHted, was void under R. 8. M., 
1913 (o. 17), s. 33. — Harcall v. Rotal 
Bank op Canada, [19231 ^ W. W. R. 
504 ; 33 Man, L. R. 230.— CAN. 


197 xii. .1 — Held: a security on 

crops to be grown in futuro was 
invalid under R« S. S., 1920 (c. 200), 
8. 20. — H10HT.AND Fab^ ltd. e. 
Vbrmettb, [19231 3 W. W. R. 74. — 
CAN. 


— Dalton v, Eaton, 
[19241 1 D. L. R, 


R. 


197 xiU. 

.19241 1 D. L. R. 403 ; 1 W. W. 

240 : 18 8osk. L. R. 92.— CAN. 

197 xiv. .1 — Orpsn V. Dyer 

(Alta.b [1929] 4 D. L. R. 1084 ; 1 
W, W. R. 382.— CAN. 


gi. .1 — Proctor e. Ander- 

son Sc Northern Elevator Oo., Ltd., 
Ekman St Proctor Sc Mallery, [1921] 
8 W. W, R. 39.— CAN. 


k I. Transcuiionnot bond fide .] — 

Pltf. claimed the right to take certain 
wheat in A.'s posBessioii. A. wanted 
some of it for seed. It wrs agreed that 
pltf. would purchase the wheat from A. 
at a price which was equal to the 
amount of A. *8 Indebtedness to pltf-, 
Sc pltf. would immediately re-sell it 
to A. at a price per bushel which made 
the total price at about the same as on 
pltf. '8 purchase. Thif* was carried out, 
Sc to secure the purchase price pltf. 
took from A. a seed grain mtge. on the 
crop to be grown : — Held : as A. did 
not require the whole of the wheat for 
seed, & as the price fixed had no re- 
lation in the value of the wheat but 
WM fixed with reference to the debt 
owing by A. to pltf., the actual value 
being much less than the price agreed 
on. the transaction could not bo oon- 
sidered a bond fide sale to A., St pltf. ’h 
mtge. was invalid. — Lynch v. Turney 
(Sask.), [1923] 3 D. L, R. 7 ; [1923] 2 
W. W. R. 876 ; revsg.* [1923] 1 D. U ll. 
1198.— CAN. 

kil. .1— HeW.* the chattel 

mtge. in question, which was given on 
a growing crop for the purchase-price 
of seed graitn was bond fide Sc valid. — 
Fetber V. Romanoibwioz, [1928] 4 
D. L. R. 400 ; [19281 2 W. W. R. 626. 
—CAN. 

•a. Binder twine chattel mortgage — 
To secure price of twine used in previoue 
year.] — Held : may be validly granted 
in the following year over the crops 
of that year, & is entitled to priority. — 
Fennell v. Union Bank of Canada, 
[1923] 3 W. W. R. 79.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— A, 

b 1. — jHot amount secured*}^ 

Hsnton V. International Harvester 
Co» [1926] 8 D. L. R. 962 ; [1920] 
2W.W. R.X18; 22 Alta. L. R.102.- 
CAN, 

PART V. SECT. 1, SUB-SECT, 2.— B. 

f 1 , Seed-grain mortgage.}'^ 

A seed-grain mtge. Sc the affidavit of 
bona fides stated that it was given to 
secure the price, mentioning it, of 
830 bushels of barley purchased ** 
from the mtgee. The evidenoe showed 
ttiat the mtgor. took delivery of only 
320 or 321 bushels. There was no 
evidence Indicating that the difference 


between the price of the quantity 
I’cfon'ed to In the mtge. Sc the quantity 
delivorcjd was to be paid by the mtgor. 
for anything but barley ; — Held : It 
could not be inferred from the above 
facts that the consideration set forth 
ill the mtge. & affidavit was not truly 
stated. — HoRTNESsr. I'efohak, [1931] 
2 W, W. n. 2C7 ; 4 D. L. K. 797,-- CAN. 


recflg sperifid.'l — Under sect. 32 of 
Bills of Sale Act, 1929, which provides 
for the giving of secuiity on a growing 
or future crop for the purchaso-prloe 
of seed gi*ain, meat, groceries, llour, 
clothing & binder tv^uc St for money 
borrowed to pay for machinery repairs 
St wages, which goods & bonowings 
are collectively called “ necessaries,*’ 
the ijorroct specifying in the security 
St the affidavit at bona fides of the 
particular nature of tlio alleged 
necessaries is an essential part of both 
affidavit & security without which the 
document does not lieoome a security. 
Tho term “ diy goods ** is not a 
sufficient specification of the nature of 
the thing leferrod to in sect. 32 as 
clothing ** ; St tho term '* borrowing 
is too general to specify the nature of 
honowing for the particular purposes 
authorised by the section. — B arman 
V. White, [19321 1 W. W, R. 30.— CAN, 


hi. Misstedementasto currency* 

— The fact that a bill of si^e states that 
the consideration was paid In lawful 
money of Canada.'* whereas it was in 
fact paid in United States currency, 
does not invalidate the bil] of sale. — 
First National Bank of Min- 
neapolis V. Mann Sc Conway, [1926] 
3 D. L. R. 648 ; [1926] 2 W, W, B. 
626 ; 19 Sask L. R. 646.— CAN. 


PART V. gEOT. 1, 8UB-SS0T. 2.— 

0. (a). 

% i, — .j^MowAT p. Clement 

<1886). 3 Hoh. L. R. 686.— CAN, 

227 vll. -.J— J®e Gaudreau. 

Exp, Royal Bank of Canada, [1929] 
S W. W. R, 79 ; 66 D. L. R. 831.— 
CAN. 

f i. dt, notes under dieoomU 

-‘-‘Notes subsequemty taken up bv 
grantes,Jh^Beld t the idiattbl tedyo. 
was v^d«— F i9B V, HlociNS (1884), 2 
Man. - ^ 
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Deo. 24, 1925.” A contemporaneous mtge. 
of other property, given as part of the same 
transaction & as a collateral security for the 
principal sum, provided as follows : “ The 
mtgor.” (the grantor of the bill of sale) 
“hereby covenants with the mtgee.” (the 
mrantee) “ to pay to him on Dec. 24 next 
Si, 600 with interest thereon, &; it is hereby 
agioed & declared that (subject to the right 
of the mtgee. to require repayment of the 
principal on Dec. 24 next according to the 
lor^folng covenant by the mtgor. or at any 
time thereafter) the principal money hereby 
secured shall be repaid by instalments of not 
less than £20 “ on specided dates ; these 
provisions not being contained in the bill 
of sale : — Held : the bill of sale by being 
made contemporaneously with, & as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principal 
by instfidments, was not made or given subject 
to a “ defeasance or condition “ within 
1878 Act, s. 10 (3), & the fact that that 
(dause was not contained in the body of the 
biU of sale or written on the same paper or 
parchment therewith did not avoid the 
regisi^tion of the bill of sale imder that 
sub-sect. — Stott v. Shaw & Lee, Ltd., 
[1928] 2 K. B. 28 ; 97 L. J. K. B. 656 ; 139 
L. T, 302 ; 44 T. L. B. 493 ; [1928] B. & 
0. R. 24. 0. A. 

287. Add* Annotation : — Distd. Henshall v. Wid- 
dison (1923), 130 L. T. 607 

287a. Pltf., H.. had had a number | 

of betting transactions with deft., W., a book- 
maker, since 1918. Pltf. lost various bets 
&, paid his losses by cheques. He won other 
bets for which he was paid by various cheques. 
Eventually, pltf. obtained judgment against 
deft, for £692 10s. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£600 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words “ In consideration of a sum of 
£600 now paid ...” & the judgment 

creditor said that the £600 was not paid at 
the time of making the bill of sale, & therefore 
was not “ now paid,” as therein stated, but 
was paid some time later. It was therefore 
contended that the biU of sale was not a g^ 
bill of sale because the statement that the 
money was “ now paid ” was untrue. Accord- 
ing to the evidence, deft.'s wife had borrowed 
the £600 from her mother to help her 
husband, ic she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day ttiat the bill of sale was executed 
Held : there was evidence in the P^nt case 
on which the county ct. judge could find t^t 
the £600 was “ now paid ” withm the meaning 


of the statement in the bill ; the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time 
the bill was therefore valid & the appeal 
must be dismissed.— ‘H bnshall Widdison 
(1923), 180 L. T. 607, D. 0. 

249. Add. Annotation Refd. B. S. Lyle, Ltd. v. 
Chappell (1931 )i 146 L. T. 236. 

256. Add. AnnotatUm Refd. B. S. Lyle, Ltd. v. 
ChappeU (1931), 146 L. T. 236. 

260. Add. Annotation : — Refd. B. S. Lyle, Ltd. v. 
ChappeU (1931), 146 L. T. 236. 

278. Add. Annotation : — ^Refd. Commercial Credit 
Co. of Canada v. Pulton, [1928] A. 0. 798. 

279. Add. Annotations Westen t?. Pair- 

bridge, [1923] 1 K. B. 667 ; Gordon v. 
Goldstein, [1924] 2 K. B. 779. 

282. Add. Annotation: — Consd. Wilkins v. New 
Saville ^curities & Hawkings (1922), 39 
T. L. B. 85. 

288a. Rights under precedii^r .oral 

agfreement.]-— Where, after oral negotiations, 
a bill of Bade of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, As the bUl is found to be bad, the 
lender is entitled to recover the principal 
money lent & interest by virtue of the coi^ 
tract created by the oral negotiations which 
preceded the granting of the biU of sale.— 
WILKINS V. New Saville Seodrities, I/td. 

&, HIawkings (G. P.) & Son (1922), 39 

i T. L. B. 85. 

Annotation PoUd. Bradford Advance Co. v. Ayers, [1924) 
W. N. 152. 

288b. “•] — ^When a biU of sale is void 

under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purportu^ 
to be under a bill of sale which turns out in 
fact to be void, an action wiU lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate. — 
Bradford ADVANca® Co., Ltd. v. Ayers, 
[1924] W. N. 162. 

288. Add. Annotation .•’—Conad. Gordon v. Gold- 
stein, [1924] 2 K. B. 770. 

2S8a. Joint parties— Joint assignment— Of pro- 
perty owned by one party.]— By a biU of 
a husband & wife, who were therem together 
called “ the grantor ”, purported to assign 
to the grantee the chattels descnbed in the 
schedule thereto, which in fact belonged to 
the wife alone He/d inasmuch as the 
grantor” was not the true owner of the 
chattels at the time when the biU of sale wm 
executed, except as against the cantor the 
bill of sale was void under 1882 Act, s. 6.— 
Gobdon V. Gomstkin, [1924] 2 K. B. 779 ; 
94 L. J. K. B. 21; 132 L. T. 165; [1924] 
B. & 0. B. 246. 

.^anototion.— BzpM. Guiu«e e. Payi» (192W. 48 T. L. E. 
138. 

289. Add. AnnoUaiona Oomd. We.t»n v. 
bridge, [1923] 1 K. B. 687 ; Distd. Gordon 
V. Goldstein, [1924] 2 K. B. 779. 


PART V. SECT. 8. SOB-SECT. 1. 
.b. BOiMNon of eMteb •«>< 

VWm 1 (^SaiON MANtTVAOTOBINO 


Oo.. Ex p. Hbkdsrson <J. B.) & 00 . 
(Out.), [19261 I p. L. B. 30.— CAN. 

td. One mortgage form 
pwt of anoiher mmgage /ofin.1 — HeW ; 
lor oneertaln^. — H xnton y. 

INTSENATIONAL HARTBSTTO j 

S^L. It 962; w. R. 

118; 28 Alta. L. R. 102.— CAN. 


PART V. SECT, a, SUB-SECT. 8. 
tg. SuffteUmeg of — .StnoH prtaetd 
paymiSd-^ edmsinn of time for pay- 
: sofflolent, — I mprrial 

iSmsa Yards, Ltd. o. 

OooiwinnTPLowOo..(5AmAW.[l»22) 

2 W. W. R. 183 ; 65 P. h. R. 768.— 

CAM. 
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297. Add, AnnoUUien : — ReM. Commerciai Credit 
Co. of Canada v, Fulton, [1923] A. C* 798. 

299. Add, Annotation : — Reid. Re North Wales 
Produce Supply Soc., [1922] 2 Ch. 840. 

301. Add, Annotaiion : — Expld. & Apld. Re North 
Wales Produce & Supply Soc., [1922] 2 Ch. 
340. 

802. Add, Annoiations : — Expld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 840. 
Reid. Blakey v, Pendlebury Property 
Trustees, [1931] 2 Ch. 256. 

802a. Other property ol Industrial 

society — Charged by debenture.] — Re North 
Wauis Produce & Supply Society, No. 
144a, ante, 

329. Add. Annotaiions : — Mentd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 349 : Re 
A Bankruptcy Notice, [1924] 2 Ch. 76 ; 
Russian Commercial A Industrial Bank v, 
Comptoir d’Kscompte de Mulhouse, Banque 
Internationale de Commerce de PetrogiAd v. 
Goukasson (1924), 40 T. E. H. 837 ; Hudders- 
field Fine Worsteds v, Todd (1925), 42 
T L. R. 52. 

346. For “ does render the bill of sale void,** 
read “does not render the bill of sale void.** 

372. Add. Annotation : — ^Refd. Commercial Credit 
Co. of Canada v. Pulton, [1.923] A. O. 798. 


417. Add. Annotation : — Consd. Herbert*s Trustee 
V. Higgins, [1926] Ch. 794. 

418. Add. Annotation : — Reid. Herbert*s Trustee 
V, Higgins, [1926] Ch. 794. 

420. Add. Annotation *Apld. Herbert*s Trustee 
V. Higgins, [1026] Ch. 794. 

420a. ** Cows, nineteen short^homs A one 

Jersey eow.^H — Held: farm stock described 
in the schedule to a bill ol sale as above were 
specifically described within 1882 Act, s. 4. — 
Herbert’s Trustee v. Higgins, [1926] Ch. 
794 ; 95 L. J. Ch. 303 ; 135 L. T. 321 ; 42 
T. L. R. 625; 70 SoL Jo. 708 ; [1026] 
B. A 0. R. 26. 

423. Add. Annotaiion : — Apld. Herbert*s Trustee 
V. Higgins. [1926] Ob. 794. 

436. Add. Annotation : — Reid. Stott v. Shaw A 
Lee, [1928] 2 K. B. 26. 

439. Add, Annotation : — Consd. Stott v. Shaw A 
Lee, [1928] 2 K. B. 26. 

439a. .]— Stott v. Shaw A 

Lee, Ltd., No. 228a, ante. 

444. Add. Annotaiion : — Reid. Wilkins v. Now 
Saville Securities A Hawkings (1922), 89 
T. L. R. 85. 

450. Add. Annotation: — Consd. Stott v. Shaw A 
Lee, [1928] 2 K. B. 26. 

453. Add. Annotaiion: — Consd. Stott v. Shaw A 
Lee, [1928] 2 K. B. 26. 


PART V. SECT. 2, SUB-SECT. 4. 

293 V. Reference to descrip- 

tion in another inHtramenl. J — Held : 
goods & chattels must be so set out on 
the face of the lustmuient as to be 
easily idenUfiable. & a reforenoo to 
another lust rumen t cannot suittoo ; 
as to subsequently acquired goods the 
mtge. was null & roid . — Re Hinn, 
[19231 3 D. L. U. 986 ; 33 Man. L. K. 
153 ; [19231 1 W. W. R, 1190 ; 3 
C. B. K. 828.--CAN. 


q i. .1 — When a mtge. of a car 

was made by H., he was owner of only 
one nndivided htUf-share in the car ; — 
Held: notwithstanding the consent of his 
partner to the mtge., it was vulid only 
U) the extent of H.*b half share ; the 
fact that shortly after giving the 
security H. became the sole owner did 
not operate retrospectively under 
Chattels Transfer Act, s. 21. — Bowden 
V, R., (19213 N. Z. L. R. 249.— N.Z. 


PART V. SECT. 2, SUB-SECT. 6.— G. 

p i, Righta of granlor .] — The 

covenant implied In Instrumeuts by 
way of security over stock which, while 
forbidding the removal of stock without 
the grantee's consent, permits a sole by 
the grantor In the ordinary course of 
bnslness, provided that the number of 
stock is not thereby reduced below the 
number stated in the security, does not 
require as a condition of a valid sale 
that the proceeds be paid to the 
grantee. — N ational Bank of New 
ZEALAND V. Dalgkty 8c Oo., [1926] 
N. Z. L. R. 250.— N.Z. 

PART V. SECT. 2, SUB-SECT. 8.— A. 

mb. Attachment after signature but 
before delivery ,] — The fool that the 
inventory of goods & chattels referred 
to in the chattel mtge. in question 
herein was not attached thereto when 
the mtgor. signed the mtge. but was 
attached subsequently held not to 
invalidate the mtge. The inventory 
was attached, under Instructions from 
the mtgor., before the mtge. was 
delivered to the mtgeo. A before the 
mtgor. had obtained possession of 
the goods under a bill of sale from the 
mtgee. — SrtJBBERT v. Scott A Temple, 
[19311 1 W. W. R. 698.— CAN. 


PART V. SECT. 2. SUB-SECT. 8.— B. 

b (p. 70) i. Clause capable of 

different construcHons — Sufficiint ,] — A 
description is sufficient when it Is 
apparent that the mtge. covers oil the 
chattels of the specified kind owned by 
the mtgor. — Royal Bank op Canada 
V, Mackenzik, ri932] S. C. R. 634; 

2 D. L. R. 12.— CAN. 

416 zi. .] — Banque 

d'Hochelaoa V , Hayden A Gillespie 
Elevator Co.. [19221 1 W. W. H. 
1054 ; 6.3 D. L. R. 614 ; 17 Alta. L. R. 
277.— CAN. 

415 xii. Tho de- 

scription of tho goods in the ohattel 
mtgo. in question herein held not to 
be sufficient to satisfy tho requiremonte 
of sect. 17 of Chattel Mortgage Act, 
II, S. S„ 1920, o. 200, which provides 
that the goods must be so desoribed 
as to be ** readily and easily known anl 
distluguished." — Manning v. Hall, 
[1930] 3 W. W. R. 626; [1931] 1 
D. L. R. 96.— CAN. 


sale to show that the cows described 
were incapable of identification even 
on making proper Inquiries. — ROBIL- 
LARD V. McCullough, [1926] 3 D. h, 11. 
178; [1926] 2 W. W. R. 360 ; 20 
Sask. L. R. 659.— CAN. 

n (p. 73) i. “ issue of** named 

animal .**] — It is not a sufficient de- 
! scriptlon to describe an animal as the 
{ issue of another animal when the 
animal has at the date of the mtge. 
ceased to follow its dam for nurture. — 
Hbber f. Brwley. [19221 1 W. W. R. 
1134 ; 66 D. L. R. 68 ; 17 Alto. L. R. 
548.— CAN. 

k (p. 74) i. .1— Kino 

n. Dominion Bank, [1920] 3 W. W. R. 
205.— CAN. 

PART V. SECT. 3. 

p i. Reference in scttedule to 

earlier mortgage. ) — Otago Farmers 
CO-OPERAT rVB ASSOCN. OF NEW ZEA- 
LAND, Ltd. V, McGowan, [1926] 
N. Z. L. R. 482.— N.Z. 


416 vii. The In- 

solvent assigned to applt. personal 
chattels described at the foot of tho 
bill of sale situate on block 151 ... A 
** all other personal chattels whatsoever 
whether of the kinds mentioned at the 
foot hereof or not which ore now or 
during the coutiunanoe of this security 
may be in upon or about the said land 
A elsewhere.** The Insolvent had 
other chattels situated on another 
block of land : — Held : the bill of sale 
did not satisfy the requiremeute of s. 9 
of Bills of Sale Act, 1886, A the 
omissions contained in the bill of sale 
were material omissions . — Re Rohr- 
LACB ; Riedel v. The Official 
Kecezver (1928), S. A. S. R. 113. — 
AUS. 

m (p. 73) I. ** Eight pure bred 

red poll caujs.*’!— A bill of sale of cattle 
desoribed them as ** eight pure bred 
red poll cows named as follows, gdvlog 
t be names; In the possession or W. R. 
A pasturing on a named timber 
reserve ’* 7/«W ; (1) the description 
was sufficient. In the absence of evidence 
that claimant had rod poll cows other 
than those covered by the bill of sale 
so as to make those covered thereby 
difficult of Identifioation : (2) the otws 
was on the party attacking uie bill of 

6 


PART V. SECT. 4. SUB-SECT. 1. 

466 i. Non-compliance with statutory 
requirements — How far mortgage valid.] 
— BiUs of Sale Act, N. B. 1903 (o. 142), 
s. 6, aiTords no protection for a mtge. 
not executed A attested in accordance 
with 8. 3 subsequent to anotlier mtge. 
also not in acoordanoe with s. 8. Such 
prior mtge. is good as between the 
parties A those who are not protected 
by 8. 5 . — Meade v. Dbsohene, (1923] 
2 D. L. R. 332,-<IAN. 


PART V. SECT. 6, SUB-SECT. 1. 

0 1. .) — Chattel mtges. unregis- 
tered under such an agreement : — Held : 
void as against a mtgee. of the land 
claiming the chattels under a distress 
under an attornment clause in his mtge. 
— McDougall a Seoord, Ltd, v, Mbb- 
OHANTs Bank of Canada, [1920] 1 
W. W R. 364 ; 51 D. L. R. 309.— 
CAN. 


PART V. SECT. 5, 8UB-5BCT. 2. 

^ I, Declaration as to bona fides 

sworn sir days before execuHon.} — uetd : 
mtge. null A void as against tlm trustee 
in bkpoy. ol the m^r* — iSe Oibbonb, 
jm4r8 D. L. R. 619 ; 6 O. B. R. 16.— 



VoL Vn.— Bills of Sale. Gases 496—672. 


495* Add* Annotcdion : — ^R'efd. Oommeroial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 

498. Add, Annotation : — Consd. Commercial Credit 


Co. of Canada t;. Fulton, [1923] A. C. 
798. 

552* Add, Annotation : — Expld. Gordon v, Gold- 
stein, [1924] 2 K. B. 779. 


Part VI. — Avoidance. 

.—Consd. Shears v. Jones, 672. Add. Annoiaiion:— Expld. & Apld. French 
tl»22] 2 Ch. 802. V. Gethlng, [1922] 1 K. B. 236. 


PART V. SECT. 6. SUB-SECT. 3. 

492 il. .] — Held: a docu- 

ment; not a " true copy '* was null & 
void aijainst puroha«er8 .— Oommicucial 
ORBO fT CJo. OF Canada. Ltd. v , Fudton 
BaoTUKlM, 119231 a. O. 798 ; 93 

L. J. P. 0. 12; 130 L. T. 72; 89 
T. L. R. 684 ; (19231 B. Sc O. R. 102. 
— OAN. 


PART V. SECT. 6* SUB-SECT. 4.— A. 

o (p. 86) i. Hitt fnr future ad- 

vances .] — HoniNSON e. Pbters (1919). 
47 N. B. R. 1.— CAN. 

o (p. 86) if. Effect of omianion — 

Part of goods delivered . ) — Held : bill valid 
whore thoie was an imrnorllote de* 
livery followed by an actual & con- 
tlnuod change of poHscHKlon, & where 
^odH had been sold ^ the prooowls were 
lying in the sheriff'? handH. — K ippan 

V. McGaw, (19241 1 D. L. R. 601 ; 1 

W. W. R. 65 ; 34 Man. L. R. 64.— 
CAN. 

o (p. 80) ill. .] — L., a dealer in 

cars, being about to buy a car &: 
requlrhiig money for tho purpose, 
applied to pltf. for tho money, which 
was lent. Two documents were exe- 
cuted, a bill of sale by L. to pltf. & 
an Jigroement for a conditional sale by 
pltf. to L. //eW ; transaction was 
a mtgc. of tho car by L. to pltf. : 
pltf.’s rights against deft., who had 
seized tho car under a subsequent 
assignment from L., were governed by 
Bills of Sale Ac Chattel Mtge. Act. 
Affidavits of execution & bona fides 
wore not made nor wore the documents 
registered, therefore pltf, oould not 
succeed os against deft, who was a 

g urcbaser in good faith & for value. — 
OMMKRCIAL FINANCE OOltPN., LTD. V. 
Capital Discount Corpn., Ltd,, 
119311 1 D. L. R. 1007 ; 0. R. 22.— 
CAN. 


rho absence of the date of execution 
of a chattel mtge. from the affidavit of 
the witness rehJers the mige. invalid. — 
North Amebioan Lombeb Co., Ltd 
c. Bank of Montreal, (19221 1 
W. W. R. 1265 ; 65 D. L. R. 348 ; 
15 Sask. L. R, 376.— CAN. 

k (p. 88) a. .1— Rc 

Lawson. Ex p. Shankey, [1926] 1 
D. L. R. UOO.— CAN. 


n (p. 88) i. .]— The 

affidavit must strictly comply with the 
form in the statute, or the mtge. Is 
void against creditors of mtgor . — Be 
Uaper, Ex p. jAAfiESON, (19241 4 
D. L. R. 789 ; 5 0. B. R. 184.— CAN. 

p (p. 89) i. Omtsvion 

of materiat fact.] — Proctor v. Ander- 
son Sc Northern Elevator Co., Ltd., 
Ekman & Proctor & Malt^juiy, (1921] 
3 W. VV. R. 39.— CAN. 

d (p. 90) i. Misstatement — 

Whether bill vitiated.] — Be Blair, Ex p. 
Maple Leaf Mllq. Co.jfOnt.), [1927 J 
3 D. L. K, 477 ; 8 C. B. R. 329.— CAN. 

r (p. 91) i. 

Keough V. Price (1877), 27 0. P. 309. 
—CAN. 

rtp. 91)11. Not filled 

tn.J — Held : the affidavit of bona 
(idea was insufficient. — McIntyre v. 
Union Bank (1885), 2 Man. L. R. 305. 
—CAN. 


PART V. SECT. 6, SUB-SECT. 6.— D. 

898 ill. Not stated in mortgage — 

Stated in affidavit .] — The statement of 
tho a<idress of the agent of mtgee. In 
the affidavit of bona /idea is sufficient 
to satisfy the statutory requirements, 
although njtgee.’s address is uot stated 
in the mtge. Itself. — I aiperial Lctmber 
Yards, Ltd, v. Feruubon, Cookshutt 
Plow Co.. Claimant, 11922 j 2 VV. W. K. 
133 ; 65 D. L. R. 758.— CAN. 


q (p. 86) 1. .h-Be 

McDonagh (Unt.), [1926] 3 D. L. K. 
36. 7 C. B. 11. 686.— CAN. 

m (p. 86) 1. Omission 

of stalemeiU as to knowledge.] — Craig 
(W. u.) Sc Oo„ Ltd. v. Gillbhpik 
(1920), 47 O. L. R. 529; 54 D. L. K. 
514.— CAN. 

q tP. 80 L Bank taking mort- 

gage — IjfH-al manager — WiUumt written 
authority.] — Held : sufficient. — he 
Gacukkau, Ex p. Royal Bank of 
Canada, (1922) 3 W. W. K. 79 ; 66 
D, L. R. 831.— can. 

608 VB. .1— WhUe 11 

is very desirable, the absence of date 
is not fatal, as the Ordinance does uot 
presoiibe any form of affidarii. — 
Banque d'Hocuelaoa V Hayden Sl 
OiLLEBPiE Elevator Co., 11922] l 
W. W. R. 1054 ; 03 D. L. R. 514 ; 17 
AH». L. R. 277.— CAN. 


PART V. SECT. 5, SUB-SECT. 4.— B, 

sk. f^resumption of aocurticu — Absence 
of eoidenne to rebut.^He Gaddreac, 
Ex p. Royal Bank of Canada, IJ922J 
3 W, K. 79 ; 68 D. L. R. 831.— CAN. 


g (p. 88) i. - Necessity for affUlavii 
--liia executed under corporate seal of 
company. |— Liveruood v. Tayiok, 
I1920J 3 W. W. R. 82.— CAN. 


g (p. 88) IL 8. P. Livergood V. 
Home, IIU2()1 8 W. W, R. 87.— CAN. 
k (p. 88) 1. 


PART V. SECT, b, SUB-SECT. 8. 


1 (p. 101) i. .J— If the 

mtgoe., during the currency of a 
mtge. & before renewal becomes 
neoessarv, takes actual poHsession of 
the goods Sc makes no sale or change 
of title, the rntge. remains valid St 
effective without renewal. — ^M cCabe r, 
CoSTE, 119221 3 W, W. R. 465 ; 70 
D. L. R. 25.— can. 

I ip. 101) tt. 8.P . — iff Blackburn, 
Ex p. Moffatt, (19253 2 D. L. R. 1206 ; 
6 C B. H. 698.— CAN. 


n(p. 102)1, .1 — iff Nathan 

Crystal. Ex p. Hawthorne, [1926] 4 
D L. R. 1078.- CAN. 


0 (p. 102) I. .1— iff Kerr, 

Ex p. Martin (Ont.), (19261 4 D. L. R, 
705 ; 7 O. B. R. 605.— CAN. 


t (p. 102) i. Statevnent filed after 

proper time.}— Held : the chattel mtge. 
was void.— iff Naitian Crystal, Ex p, 
Hawthorne, (1926) 4 B. L. R. 1078. — 
CAN. 

616 ill. .1 — McCabe 

V. CosTB, [1922] 3 W. W. R. 465 ; 70 
D. L. K. 26 —CAN. 


616 Iv. — — — McDon- 

ald «. CAREY, 119231 3 D. L. R. 1018 ; 
2 W. W, R. 972.— CAN. 


616 V. .1 — When an 

order permitting the filing of a lenewal 
statement is obtained on an ex parte 
applloatlon while the question of the 
rii^ts of the chattel mtgoe* are ooram 


fudice in other proceedings, the mtgee. 's 
position should not be taken to have 
been bettered In any way thereby. — 
He Bill's Estate, [1924J 4 D. L. R. 
876 ; 8 W. W. H, 475.— CAN. 

616 vi. From wfuU date 

time for subsequent renewals fixed.}— 
McCabe v. CJoste, 11922J 3 W. W. R. 
465 ; 70 D. L. K. 25.— CAN. 

618 viii. .1— Whore deft. 

puiY)ha».ed goods from mtgor. paying 
full value & knew of the mt^., but con- 
sidered he was eniltled aa a matter of 
law to rely upon mtgtie.'s failure to 
file renewal : — Held : deft, was not a 
purchaser In good faith. — Canadian 
Bank of Commbuok v. Munkue, (1925] 
1 D. L. R. 368 ; 11926] 1 W. W. R. 1.— 
CAN. 


PART VI. SECT, 2. 


r (p. 107)1. .1 — Livebgood 

V. Home, [1920] 3 W.W. R. 67.— CAN. 


r (p. 107) U. .1— The 

creditors entitled to the protection of 
Chattel Mtge. Act, R. 8 8., 1920 

(c. 200 ), are all creditor® of the seller, 
& not merely those whose claims liuve 
been prosecuted to judgment. — First 
National Bank of Minneapolis v, 
Mann St Conway, (1925J 3 D. L. R. 
648 ; 119251 2 W. W. R. 626 ; 19 
Sank. L. H. 546.— CAN. 


r (p. 107) ill. 

“Creditor" In BUis of Sale Act, 
li. S. A., 1922 (o. 151), B. 12, lucludos 
a simple contract creditor. — Lapierre 
V. Twin City Gravel St Con('rete 
C k>., Ltd. Sc Tebwilleqbr (Alta.), 
[19201 3 W. W. R. 775.— CAN. 

a (p, 107) i. Obtaining 

iudgment subscqiiently to sale.] — Held: 
"creditors." — Miukelson v. Nash 
8iMiN<iTON Co.. [1923] 3 W.W. R. 843. 
—CAN. 


t (p. 109) i. Before judg- 

ment recovered by creditor.] — Held: 
mtgee. was entitled to maintain her 
right as such. — H bnr^ v. Sexsmith 
(1921), 64 D.L. R. 373 ; 50 O. L. R. 
^8.— CAN. 


t (p. 109) ii, Subsequent seieure 

dt: disposal of goods by grantee.] — Held : 
a defective biO of sale ouuJd uot be per- 
fected by a seizure St disposai of the 
goods thereunder as agaiuKt ci-editors 
who bad alivady selze<l tho goods under 
execution . — Be Bcragg, [19251 1 
U. L. R. 240 ; [1924J 3 W. W. K. 006.— 
CAN. 


t (p, 109) ill. * ■ Grantor remaining 

in possession — Whether bill avoided .] — 
SusKiFF V. MoKben (1883), 23 N. B. R. 
IJ^4.— CAN. 

d (p, 109) i. ,] — Sloan v. 

Ottawa Car Manufacturing Co. 
(1921), 64 D. L. R. 333 ; 50 O. L. R. 
235.— CAN. 

o (p, 109) 1. Seieure under 

Hen subsequently obtained.] — He Mus- 
tard, [19231 2 D. L. H. 922; 4 
C. H. R. 140; affd., 24 O. W. N. 513. 
—CAN. 

•k. Against principal — Agent grant- 
ing bill utUkuvi authority.}— AU.KH v. 
Norfolk Co-opeuativb Dairy Go., 
Ltd., [1923 j N. Z. L. K. 715.— N.Z, 


PART VI. SECT. 3, SUB-SECT. 1.— A. 

h (p. 110) I. Chattels subsequently 
taken by bargainee .] — ^A bill of sale 
void under the statute cannot be made 



Chww 678— 788*. Imoush and Ehpibb Diokst Sufflemunt. 


678/ Add* Annotaiion : — Consd* French v. Gerthing, 
[1922] 1 K* B. 280. 

678a. -«] — By a post*nuptial deed in 

May, 1914, a husband gave his wife certain 
household furniture in the house in which the 
husband & wife lived together. The fiirni- 
ture remained in the house, which continued 
to be occupied by the busied A wbte. The 
deed was not registered under 1878 Act. Exe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
at the house. The wife claimed the furniture. 
In an interpleader issue between the wife 
the execution creditors : — Held : the furni- 
ture was not in the possession or apparent 
possession of the husband within 1878 Act, 
B. 8, nor in his order & disj^sition or reputed 
ownership within Married Women’s Property 
Act, 1882 (c. 75), s. 10. — French v. Gethino, 
[1922] 1 K. B. 236 ; 91 L. J. K. B. 270 ; 126 
L. T. 394 ; 38 T. L. B, 77 ; 66 Sol. Jo. 140 j 
[1922] B. & 0. B. 30, 0. A. 

678. Add, Annotaiion ;-~Con8d. French u, Gething, 
(1921), 91 L. J. K. B, 276, 

689. Add, Annofoiion ;~>>Consd. National Pro- 
vincial & Union Bank of England v* Chamley, 
[1924] 1 K. B. 431. 

695. Add, Annotaiiona : — Consd. National Pro* 
vincial & Union Bank of England v, Chamley, 
[1924] 1 K. B. 431 ; Re Wait, [1926] Ch. 962. 
Refd. Performing Bight Soc. v, London 
Theatre of Varieties, [1924] A. 0. 1. 

704. Add, Annotaiion : — ^Refd. National Pro- 
vincial & Union Bank of England v. Chamley, 
[1924] 1 K, B. 431. 

706 Add, Annotaiiona : — Consd. Eursell v. Timber 
Operators & Contractors ( 1 026) , 95 L. J . K. B; 
569. Retd. Performing Bight Soc. v, London 
Theatre of Varieties, [1924] A, C. \\ Be 
Wait, [1927] 1 Ch.60e; Cotton v. Heyl, [1030] 
1 Ch. 510; Be Williams, Richards v. Williams, 
[1930] 2 Ch. 378 ; Blakey v, Pendlebury’s 
Trustees (1931), 47 T. L. R. 503. 

708a. .] — The grantor of a bill of 

sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the grantor 
from deft., & at the time of its execution the 
wife made a statutory declaration that the 
goods were those of h!^ husband. One firm 


of solrs. acted for all the parides in this trans* 
action. On a claim by the wife to the goods : 
— Held: she was estopped from denying 
that the goods were those of her husband, & 
tiius showing that the bill of sale was void 
as against deft, under 1682 Act, s. 6. — 
W'ESTBN V, Fahibbidgk, [1923] 1 K. B. 667 ; 
92 L. J. K* B, 577 ; 129 L. T. 221 ; 67 Sol. Jo. 
408 ; [1928] B. & 0, B. 86. 

710a. Voluntary deed of gift by husband 

— Deolarsd void after date of blll.1 — ^A man 
who was in debt executed a deed of gift of his 
furniture in favour of his wife, who thereafter 
granted a bill of sale upon'the furniture to a 
^rson who took for value & without notice. 
Subsequentlv the deed of gift was declared 
void under 18 Eliz. c« 5 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1882 Act, 8. 5, on the ground that the grantor 
was not the ** true owner ” of the huniture 
at the time of the execution of the bill of 
sale : — Held : until the deed of gift was set 
aside the donee thereunder was the ** true 
owner *’ of the furniture, & as idie had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale. — Harrods, Ltd. v, Stanton, 
[1928] 1 K. B. 516 ; 92 L. J. K, B, 403 ; 128 
L. T. 685 ; [1923] B. A; C. B. 70, I>. 0. 

718. Add, Annotation : — Refd. Wilkins v. New 
Saville Securities Hawkings (1922), 39 
T. L. B, 85. 

719. Add, Annotaiion : — Expld. & Apld. Be North 
Wales Produce & Supply Soc., [1922] 2 Ch. 
340. 

722. Add, Annolationa : — Consd. Be A Bank- 
ruptcy Notice, [1924] 2 Ch. 76 ; Huddersfield 
Fine Worsteds v, Todd (1925), 42 T. L. B. 62. 
Refd. Edwards v. Motor Union Insce., [1922] 2 
K. B. 249 ; Busaian Commercial A Industrial 
Bank v. Comptoir d’Escompte de Mulhouse, 
Banque Internationale do Commerce de 
Petrograd v, Goukassow (1924), 40 T. L. B. 
837. 

728a. Owner — Statutory declaration that goods 
belonged to grantor.] — W bstbn v * Fair* 
BRIDGE, No. 708a, ante. 


valid by any eubaeqnent poftseaalon 
taken by the bargainee. — kittan v, 
McCaw, 119241 1 D. L. a. 601 ; 1 
W. W. a. 66 ; 34 Man. L. R. 64.— 


GAN. 

b (p. 114) 


Youxa V, 


Maoeb, [19241 3 D. L. K. 426; 2 
W. W. U. 816 ; 20 AlU. L. H. 481.— 
CAN. 


676 iil. Grantee daughter of 

arautor.] — father living ulth bia 
danghter in a house owned by him 
sold to her the furniture in the house 
for a sum of money, which she 
immediately paid, & a sale note specify- 
ing the articles gold was signed by him. 
There was no delivery of possession, & 
the furniture remained in the house, & 
both parties coutlnued to live there : — 
Bdd : the transaction being bond fide, 
possession of the fumituro must be 
deemed to have passed with the title 
at the time of sale, the sale note there- 
fore was not a document confeivJng 
power to seize or take possession & did 
not require registration as a bill of sale. 
— BAiSARiia e. Lxwis, [1931] Argus. 
L. R. 874.— AUS, 


PART VI. SEOT. 8. SUB-SECT. 1.— B. 

I (p. 116) 1. .1 — The 

** change of possession ** required by 
BiUs of Sale Ordinance, C. O., 1898 
(c 48), 8. 9, must be open. — D ominion 
LUHBISB Co. V, Albkbta Fish Co„ 
[1921] 8 W. W. R. 619.— CAN. 

r (p. 116) I. -.] — Strakeii V, 

North of ScoxtAND Canadian Mtob. 
Co.. Ltd., [19821 1 W* W. R. 354.— 

CAN. 

il. Oooda aoH — Aebwd dutnae of 
voBscaaion-^Knowledae of oredilor ,] — 
where there has hoim an actual sale 
of goods. A. as botween the parties, 
an actual change of possession, know- 
ledge of that change by a partlouJar 
creditor will be sufficieot as to him to 
satb^fy the re^jufrements of Bills of 
Sale « Chattel Mtge. Act with respect 
to change of possession, whether the 
rest of the public knew of It or not.— 
Marco e. Bbrtn^lst, _jl928l 2 

D. L. R. 691 ; fl9281 1 W. W. R. SU ; 
87 Man. L. E. 807.— CAN. 

jm, OhaUel mortgage on crop 
after hiring agreement * * 


ifase.}— FRANCIS V, Bocas (Sask.), 
[19291 4 D. L. li. 38.— CAN. 

FART VI. SECT. 8, SUB-SECT. 8.— A, 

686 xi. .1 — ^Liquid Carbonic 

Co. V, RoxmTKEB, [19241 1 D. L. K. 
1002 ; 64 0. L. R. 76.~^AN, 

PART VI. SECT. 6, SUB-SECT. 2. 

740 1 . Seoond btU to cure inealidUv — 
Second bill eoMd.)— Where goods have 
been sold bond fide Sc a bill of sale 
given which is invalid because it was 
not duly registered. Sc the seller gives 
the buyer a new hill of sale, even after 
the period for registration aailtig from 
the excoutton of the first, which Is 
registered before the seller^a credltorfl 
are in a position to proceed against the 
goods, ft wUJ entitle the buyer to bold 
them as against the emUtors, — First 
National Bank of Minkrafolis v, 
Mann A Conwat, (lossrs D. I*. R. 
64S; [1926] 2 W. W. B. 626; 10 

Altli(nis9i the 
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Part VII. — Rights and Liabilities of Parties. 

. Annotaiion : — Me Wait, [1927] 

L. 606. 


proTifions of Chattels Transfer Act. 
1924, require that the true bargain 
between the parties to an instrument 
diall be reoorded at the time when the 
instnunent is redlrtered. yet there is 
nothing in the Act from which It can be 
inferrea that a r^ristered instrument is 
to become void If it be varied by a 
subsequent agreement which is made 
between the same parties Sc which Is 
its^ unregistered. — Guaedfak, Trdst 
Sc Executors Co.. Ltd. e. Equitable 
Loan ft Finance Co., Ltd., 11929] 
N. Z. L. R. 702.-~N.Z. 

sm. Second bill invalid — First bill 
valid only l^etween parties*] — Topham 
V* Motor Securities Co., Federal 
Motor Co. v, Topham (B. O.). [1928] 
3 D. L. R. 1 53 ; affd., [1929] 1 D. L. R. 
995 ; 1 W. W. R, 116 ; 40 B. C. R. 375. 
— CAN. 

PART VII, SECT. 1, SUB-SECT. 2. 

0 1. .1— Tully V. Andrews 

(1921), 59 D. L. R. 687.-~CAN. 

PART VII. SECT, 1, SUB-SECT. 8. 

766 X. .] — Dorman v. 

Crapper (1914), 27 W. L. R. 599 ; 6 
W. W. R. 551 ; 17 D. L. R. 121 ; 7 
Sask. L. R. 229.— CAN. 


PART VH. SECT. 2, SUB-SECT. 2.— A. 

xi, .] — Warner v , DojtAX 

(1931), 2 M. P. R, 574.— CAN. 

sg. Seisure under imsecurity clause. ] — 
Insecurity clauses In a chattel uiige. 
are strictly construed & their txjrins 
must bo rigidly complied with. In 
order to avail himself of on insecurity 
olauso In a chattel mtgo. the intgee. 
must proceed, not upon an imaginary, 
whimsical or arbitrary belief, but 
upon an honest, sincere belief based on 
reasonable grounds, ft if he invokes 
such clause to uphold a selzm*e he 
must liavo made the seizure because of 
that belief, ft not for any other reason. 
— Mbincke V. City Dairy, Ltd. 
(No. 2). [1932] 2 W. W. R. 398.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2.— B, 

j. Proceedings to caiwel prin- 

cipal security.] — Where it was the 
intention that a breach of agreement 
to purchase land should give a right of 
distress under a collateral chattel mtge. : 
— Held : the right to seize under the 
mtgo. was not curtailed by reason of 

S rooeedlngs to cancel the agreement. — 
OOK V. Orb, [19241 1 D. L. K. 920; 
1 W. W. R. 1027.—CAN. 

d u, Principal security satis* 

fled*] — Amherst Boot ft Shoe CJo. v. 
Carter (N. B.) (1922), 70 D. L, R. 
110.— CAN. 

in* BrempHom Aoty 1920 (c. 51) — 
Extent of exemption — Not dependent 
on prior dealings with property .] — A 
chattol mtgor.*B right under Bxemp* 
tlous Act, 1920 ( 0 . 61), a. 3, to claim 
that certain of the mortgaged chattels 
are exempt from seizure under the 
mtge. does not depend In any way on 
his dealings with the mortgwd pro- 
perty prior to the seizure. Therefore 
where a mtge. covered thirty horses 
the fact that prior to the soleure the 
mtgor. sold ten of them did not 
disentitle him to claim four of the 
remaining twenty as exempt; fo^ 
being the number allowed him said 
Act, — ^B ubrowb e. 

tl9?8j 4 B. L. R. 865; [1938] 3 
W. W. R. 887.— CAN. 

»e. — — Btfbfor rcsidewf 

-The fact that a debtor is 


not a resident of Saskatchewan does 
disentitle him to the benelits of 
Ehremptlons Act, R. S. S., 1920.-— 
M^brmid V. Wenzel (Sask.), [1929] 

I B. I^ R. 1083 ; [1929] 1 W. r. 
7 80.— CAN. 

sp. Whether seizure amounts to dis- 
tress.] — ^Where there is a legal distress 
it must be exhausted before conourrent 
remedies can be enforced. The seizure 
In question hewsln, made under a 
chattel mtge. which gave a right to 
distrain as for rent : — Held : not to bo 
a distress, but an exercise of the other 
provisions of the mtge. authorising 
the seizure ft sale of the goods. — Com- 
mercial Finance Oorpn., Ltd. v. 
Wilson, [1931] 2 W. W. R. 578 ; 3 
D. L. R. 601.— CAN. - 

SQ, Necessity for scisure hy sheriff — 
Distress Act, R. S. S., 1930, s. 6 — 
What amounts to chattel mortgage .**] — 
A document which although in form 
an absolute hill of sale is in re*ility 
a mtgo. la a ‘'chattel mtge.” within 
sect. 6 (1) of Distress Act, R. 8. S., 
1930, which provides that no chattels 
covered by a chattel mtgo. shall be 
seized or sold except by the sherilf 
or a person authorised by him, ft also 
within sect. 3 of Exemptions Act, 
H. 8. S., 1930, wliioh provides the right 
to set up a claim of (.‘xemplion in the 
case of a seizure under a chattel mtge. — 
DRIEDOER V. SdTMIDT, [1931] 3 

W. W. R. 514.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— C. 

785 ii. Rights of creditors.] — 

Re Berrinoer, [1930! 1 D. L. R. 882 ; 

II C. B. R. 221.— CAN. 


PART Vn. SECT. 2, SUB-SECT. 3. 

y i. .] — Knight v. 

T. S. Pattillo CJo., [1927] 3 D. L. R. 
13 ; 69 N. S. R. 357.— CAN. 

y.ii. Deduction of expenses of 

realisation.]-— Yvnoii Hardware Co. 

V. McLennan (Y. T.) (1906), 2 W. L. R. 
294.— CAN. 

y iii. .] — See, also, w 

(p. 34 ‘2), ante. 

sq. Necessity to obtain leave of court 
— Jurisdiction of cotiri on application.] 
— Rudder v. Lundin, lie Extra- 
Judicial Seizurkh Act, [1922] 2 

W. W, R. 974 ; 67 D. L. R. 667.— 
GAN. 

IP.' jpQf. mortgagee io bid at sale.] 

— Stewart v. Cocctolone, [1930] 3 
W. W. R. 141 ; 4 D. L. R. 876. — CAN. 

PART VII. SECT. 2, SUB-SECT. 4.— 
A. (b). 

802 iii. .1— King r. 

Kuhn (1887), 4 Man. L. R. 413.— CAN. 

g()2 iv. .1 — Where a trader 

gives a ohattol mtge. upon bis stock -in- 
trad*^* ft it Is shown either bv the^express 
terms of the mtge., or by necessary 
Implioation, that the intention of the 
parties Is that the mtgor. shall remain 
In possession of tne stock-in-trade 
mortgaged, ft carry on business there- 
with In the ordinary course of trade, 
a purchaser from him of any of the 
mortgaged goods, bond fide, ft in the 
ordinary course of business, will obtain 
title to such goods freed from the 
mtgo. ; but if the mtge. on its true 
construction du(» not ooutemplate 
that the mtgor. la to be at liberty to 
dispose of the mortgaged goods In the 
onUnary oourse of me tr^e, a pur- 
obaser of snob mortgaged goods will 
bold the same subject to the mtge. — 
Saskatohbwan Oo-operativb Kle- 


▼ AAVn Bo.. Ltd. V. Oanadian Paoifio 
Ry. Oo« 19241 8 B. L. R. 625 ; 3 
W. W. ft, 910.— CAN. 

r !. Prior moHgage .] — ^Tbe pur- 

chaser from a mtgor, in good faith 
of movables mortgaged without 
possession takes them &ee from the 
mtgee.’s lien, — B aoeee, Klorasanoe 
V. Ahmed Esmail Jamal (1927), 
I. L. R. 5 Ran, 633.— WD. 


807 11 a. .] — ^A seoond 

chattel mtgo. made in good faith, ft 
for valuable consideration, takes 
priority over a prior unfiled chattel 
mtge., even if the seoond mtgee. has 
actual notice of the prior mtge. — 
Roff V. Kreoeeb (1892), 8 Man. L. R. 
230.— CAN, 

8101a. Bvbmofaale.]—D. 

executed a bill of sale, duly registered, 
aspignlng to the Crown (inter alia) all 
after-aoquired chattels. B. subse- 
quently exoouted in favour of deft, 
another bUl of side over certain farm 
implements acquired since the first 
bill of sale, upon the sale of these 
implements the Grown claimed the 
proceeds on the ground that upon 
their acquisition they became subject 
to the security of the Crown. Beft. 
was aware that the Oowxf held a 
chattel securitv, but believed It com- 
prised other chattels than those oon- 
taiiied in his security : — Held : the 
title acquired by the Oown was 
equitable only, ft sinoe deft, acquired 
a good title at law for value ft without 
notioe of the special provision in the 
Crown's security, the legal title pre- 
vailed over the equitable title ; ft 
deft.’s knowledge of the existence of 
the former bin of sale did not amount 
to oonstructlve notioe of Its contents. — 
R. V. Canterbury Farmers Co- 
operative As8ocn» Ltd., [1924] 
N. Z. L. R. 613.— N.Z. 


PART vn. SECT. 2, SUB-SECT. 4.— 

r 1. Title of chattel mortgagees 

not derived from ** tenant ** voithin 
Distress Act, R. S. A., 1922 (c. 97), 
s. 5 — Mortgagees protected from dis- 
tress.}— C hybtsu. V, Olsen (Alta.), 
{1927J3 D.L.R.85 ; [1927] 2 W. W. R. 
35.— CAN. 

814 il. After removal of goods by 

grantor.] — Deft, leased a house to P., 
who gave a bill of sale of goods to pltf, 
ft received from him a loose of the 
goods for two years. Before a quarter's 
rent came due, P. moved the goods oil 
the premises ; deft, followed them ft 
distrained for the rent; pltf. gave 
notioe that he was owner of the goods 
ft forbade the sale, but deft., believing 
the bill of sale to be fraudulent, sold 
the goods under the distress : — Held : 
deft, was liable. — Pidgeon v. Milugan 
(1871), N. B. Dig. 282.— CAN. 


PART VIl. SECT, 2, SUB-SECT. 4.— 0. 

819 lU. Irrigation district — 

Postponed io mortgagee to secure price 
of se.ed grain.]— By virtue of the 
araondmont of 1923 (o. 26), to Bills of 
Sale Act, the rights of a mtgee. under 
a obattei mtge. given to secure the 
price of seed grain are superior to those 
of an irrigation distriot resting on a 
distress levied on the mortgaged crop 
for arrears of rates due by the mtgee. — 
GUEUPH ft Ontario Investment 
ft; Savings Society v. Board of 

'^UBTEBB OF LETHBRIDGE NORTHERN 

Irrigation DiarRicT, [1925] 4 D. L. R. 
622 ; [1926] 3 W. W. R. 476.— CAN. 



Cmt 884— 8W. Enqush and Eiipibe Digest Supplement. 


824. Add* AnnoiaM^m : — Halifax Boildizig 
Society v. Keighley, [1981] 2 K. B. 248. 

880a. •] — In June, 1921, a bill of eale, 

which was duly registered, was giv^ to 
secure £400 with interest at 24 per cent, per 
antutm. An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £450 then owing thereon Si to lend 
to the CTantor a further sum of £550 ui)on 
having the payment of these sums, making 
together £1,000 with interest thereon, securea 
b^ a transfer of the £450 then owing on the 
bul of sale A; the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the parties to the bill of sale Sc 
claimant, by which, in pursuance of the ame- 
ment Si in consideration of £450 then paid to 
the gramtee of the bill of sale by claimant, 
the grantee assigned to claimant the principal 
Si interest secured by the bill of s^e Si all 
securities therefor. Si the grantee also at the 
request of the grantor assigned to claimant 
the goods comprised in the bill of sale free 


from an equity of redemption under the hill 
of sale, but subject to a proviso for redemp- 
tion in the deed* Si the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent. 
per annum. The latter deed was not regis- 
tered as a bill of sale under the Bills of iUe 
Acts : — Held : the deed was not a ” transfer 
or assignment of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself requii^ to be registered d;, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof. — Marshall Si Snelgrovb, Ltd. v. 
Gower, [1923] 1 K. B. 356 ; 92 L. J. K. B. 
499 ; 128 L. T. 829 ; [1923] B. Si V. K. 81 
D. 0. 

881. Add. Annotaiion: — Consd. Marshall Si Snel- 
grove V. Gower, [1923] 1 K. B. 356. 

846. Add. Annotcdums : — Refd. Performing Right 
Soc. V. London Theatre of Varieties. [1924] 
A. O. 1 ; Wait. [1927] 1 Ch 606; Bltcham 
V. Miller (1931), 100 L. J. P. C. 177. 


PART VII. SECT. 8. 

m I. .] — In order for an 

asMlgnoe of a ohattej mtge. to reoo^er 
the debt eeoured thereby In an action 
by him alone against rnt^r.. hta 
asHiiroment must oe absolute 8c In 
Wfitinff Sc notioe thereof in writing 
must have been given to mtgor. — 
BRLLBMAlUe V. 04MACHB, 11921] 2 
W. W. R. 664.— CAN. 


b I. .] — The assignee of a bill of 

sale Sc lien notes, wbiob are in elfeot a 
chattel rntge., can stand in no better 
position than the original holder 
thereof, Sc most hold the same subject 
to existitur equities, A be Is liable in 
damages for any unwarranted sale by 
him or the ohattel** covered by the bul 
of sale Sc Ueu notes. — SooTT e. Moosb 
Jaw Motobs, Ltd. Sc J. Hanna, Ltd., 


ri924J 4 D. L. R. 279 ; 2 W. W. R. 
1234.— CAN. 

b U. .1 — Traders Trust Co. r. 

Crawford, (19261 1 O. L. R. 1167 ; 58 
O. L. R. 381.— CAN. 

PART VII. SECT. 4. 

g 1. ChtMtUia taken tn/nwrioaoet.] 

— Tinavtc. Simon (1922L 67 D. L. R. 
773.— CAN. 
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Tol. Vn. Cases 119a^~604a. 


BONDS. 


Part III.- 

119a. Warden ol fl6et--Pleadlng.]>-HuooiNS 
V. Bambbidoe (1740), Willee, 241 ; 126 B. E. 
1152. 

195a. ,] — a bond to secure an annuity 

contain a recital of the payment of the con- 
sideration, & the annuity has been paid for 


Validity. 

seyeral years, the actual payment of the 
consideration wUl be presumed, though there 
be no receipt indorsed, & though the sub- 
scribing witness have no recollection of the 
subject, — Haslam v, DrcM 3 H,B 8 (1824), 1 
0. & P. 398 ; 171 B. E. 1247, N. P. 


Part V. — Interpretation. 

269. Add, Annotation : — Generally^ Refd. Eshelby v. Federated European Bank, Ltd. (1931), 

146 L. T. 336. 


Part VI. — Operation and Incidents 


313. After this case add : — 

.] — 8ee^ noWy liaw of Property Act, 1925 

(c. 20), s. 80 (1). 

317, Add, Annotations : — Apld. Lawrence v. Hayes, 


Part VII. — Performance 

413. Add, Citation : — sub nom. Moor wood v, 
Dickens, 3 Bulst. 148. 

456. Add, Ciiation: — sub nom. Forewood v, 
Dicton, 1 EoU. Eep. 296. 

536. Citations : — For “ Brown’s Case (1650), Beni. 


[1927] 2 K. B. 111. Refd. Humphery v. 
Wilson (1929), 141 L. T. 469. 

338. After this case add : — 

r .] — See, now, Law of Property Act, 1926 

(c. 20), B. 81. 


or Breach of Condition. 

8; Ben. D. 35 ; 73 B. E. 937,” read 
“ Brown’s Case (1600), cited Beni. 8 ; Ben. 
& D. 35 ; 73 B. E. 937.” 

547. Add, Annotation : — ^Refd. Cantiere Navale 
Triestina v. Russian Soviet Naptha Export 
Agency, [1925] 2 K. B. 172. 


Part VIII. — Amount Recoverable on Breach of Condition 


569. Add. Annotation : — Refd. Campbell v, Poliak, 
[1927] A. C. 732. 

604a. ] — A j oint & several bond was 

conditioned for payment of the principal money 
after six months’ notice, & in the meantime 
for payment of interest on the usual quarter 
days. Default having been made in pay- 
ment of one quarter’s interest, as it was said, 


through inadvertence, the obligee gave notice 
to pay the principal, & the next day brought 
actions on the bond against the several 
obligors: — Held: the ct. had no power to 
stay the proceedings on payment of the 
interest due & costs. — ^W heelhousb v, 
Ladbbooke (1858), 3 H. & N. 291 ; 27 
L. J. Ex. 307 ; 31 L. T. O. S. 104 ; 4 Jur. 
N. S. 417 ; 167 E. R. 481. 


PART 111. SECT. 8, SUB-SECT. 11. 

•a. Loan io infant secured by simple 
bond — SubsetpiejU bond to cover same 
loan after majorUu aitaHned ,] — Where 
a minor borrowed a eum of money, 
oxeontlnff a Almple bond for it. & after 
attidnlnff majonty executed a second 
bond In respect of the ori^al loan 
plus Interest thereon : — Held ; a suit 
upon the second bond was not maiu- 
talnablo, as that bond was without 
oonsld.eration 9c did not oome under 
Indian Contract Act, s. 25 (2).-- 
SUIUJ NaRAIN t. SUKHH Ahtk (1928), 
I. L. R. 61 All. 164.— IND. 


PART 111. SECT. 8, SUB-SECT. 18. 

sb. Penalty hond^-Omiseton of petujtl 
sum in (Mimory claiise.] — HeW ; this 
omission did not render the bond 
nnoertain 9c Ineffectual.— Great West 
Life Assurance CJo. e. Cambell 
(Man,). [19281 1 D. L. R. 263: 37 Man. 
L, R. 164; [19271 3 W. W. R. 645.— 
GAN. 

PART vn. SECT. 1, SUB-SECT. 1. 

866 U. On both bbligor^lr-Held : 

not aeoottaar.— F oiotnb v,^oKBvnn 
(1868), 22 if, 0. R. 359.— CAN. 


PART VII. SECT. E, SUB-SECT. 3. 

1 i. Delivery at specified destina- 

tion — Failure to re-lana in Canada .] — 
H. t>. Vancouter Breweries, Ltd., 
[1928] 4 D. L. R. 881.— CAN. 

1 II. .) — R. V. Fidelity 

Insurance Co.. [1928] 4 D. L. R. 965. 
—CAN. 


1 ill. Jurisdiction of Supreme 

Court of Canada,] — Held : as the bonds 
sued upon herein were required by a 
law enacted by the Paniament of 
Canada in respect of a matter over 
which it had undoubted jurisdiction, 
namely excise, this ct. had jurisdiction 
to hear 9c determine the present action. 
Sc the ot. oondemned defts. in the 
amount of their bond, but with 
interest only from the date of judgment. 
— R. V, OONSOLIOATED DISTILLERIES. 
Ltd., [19311 Ex. a R. 85 ; 2D. L. R. 
879 ; on appeal, [1931J S. O. R. 288. — 
CAN. 


PART VII. SECT. 2. SUB-SECT. 6. 


1 i, Sekeiion of 

lifetime of obligoT it bbli 
HAM V, RAMSAY (1872), 
401.~43AN, 


land during 
we.]— B urn- 
12 IT. C. R. 


11 


sc. To pay over half purchase-money 
on sale of land — Death of obligor S 
obligee before sale — Bond not charge on 
land,]— I „ the owner of certain land, 
executed a bond, which was registered, 
whereby, for himself, bis heirs, oxors. 
or administrators, he covenanted that, 
on his effecting a sale of the land, which, 
however, was to be entirely at his 
option, he would pay A. naif the 
purchase-money. Ho died without 
having effected a sale ; Sc subsequently 
A. died. J. by his will devised the 
land to I. for life with remainder In 
fee to L. & they both Joined in an 
agreement to sell to D. : — Held : with- 
out deciding whether the bond was in 
force as between J. & A. *8 representa- 
tives, it did not constitute a oharge on 
the land the liability thereuudor being 
merely of a personal character. — Re 
Eaoan Sc Dawson (1909), 18 O. L. R. 
638 ; 13 O. W. R. 694.— CAN. 

PART Vlll. SECrr. 3. 

a i. Conveyance of land— Failure 

to obtain title,}— Held: the damages 
were not oonfmed to the purohase- 
money paid Sc Interest. — ^P lumeb v, 
SmoMTON (1858), 16 U, 0. R. 220.— 



Oamaeo— 968 . Enolish and Emfibe Dioiist Supplbment. 

Part IX. — ^Assignment. 

680. Add. Armotaiion : — ^Apld. Re City life Aaeoa., 601. Add. Annotation: — Refd. Braublioa de Guate 
[1926] Ob. 191. mala v. Nunez, [1927] 1 E. B. 660. 


Part X.— Discharge. 

695. Add, Annotation: — Aa to (1) Refd. Berry v, 712. Adde AnnoteUion: — Refd. Allen v. Boyal 
Berry, [1929] 2 K. B. 316. Bank of Canada (1925), 41 T. L. R. 626. 

700. Add, Citation : — Cited 6 Co* Rep. 44b. 

Add, Annotation: — ^Refd. Bne*s Case (1627), 76Sa. Payment by one — Whether co«obligor 

Litt. 68. released.] — ^Assignment of bond to oo-obHgor, 

701a. S, P. Bkb’s Case (1627), litt. 58 ; 124 who pays it, is of no use. — Woffington v. 
B, R. 135. Sparks (1754), 2 Ves. Sen. 669; 28 B, R. 363. 


Part XII. — Actions on Bonds. 


828. Add, Annotation : — Consd. Way v. Bishop, 
[1928] Oh. 647. 

947a. .1 — Oannel v . Buckle (1724), 2 

P. Wms. 243 ; 2 Bq. Oas. Abr. 23 ; 24 B. R. 
716, h, 0, 

Annotations: — Beld. Harvey v. Aahley (1748), 3 Atk. 607 ; 
Drury v, Drury (1761), 2 Eden, 39 ; Wright v, Cadogan 
(1764), 2 Edon, 239 ; Dumford v. Lane (1781), 1 Bro. C. C. 


206 ; Oamthers v, Camthers (1794), 4 Bro. 0. 0. 600 ; Field 
V, Moore, J^eld v. Brown (1856), 7 De G. M. Sc G. 691. 

950a. -.] — Watkyns v, Watkyns (1740), 2 

Atk. 96 ; 26 B. B. 460. 

Annotation .‘^Befd. Sleeoh v, Thoilngton (1764), 2 Ves. 
Son. 560. 

953. Add* AnnoUUion : — ^Refd. Davey v, Robinson, 
[1923] 1 K, B. 663. 


PART Xll. SECT. 2. 

860 ill. Bond in penal sum ,} — 

Summary Judgment cannot be ob- 
tained in an action on a bond in a 
penal sum guaranteeing the payment 
of a smaller sum. — western Do- 
minion Investment Co. v. MoMiluln, 
[1925] 1 W. W. R 566.— CAN. 

PART XII. SECT. 8, SUB-SECT. 8. 

■m. Extension of time for payment in 
consider aLion of higher rate of interest. ] — 
Hdd : the proper time for applying to 
amend in order to raise the above 


defence was at the trial, & not on 
appeal. — ^Western Dominion Invest- 
ment Co. V, MacBiii.LaN, [19251 4 
D. L. R. 562.— CAN. 

PART XII. SECT. 6. 

d i. A Uemative pleas of payment 

A denial of execution .] — The plea of 
payment will not amount to an 
admission of the bond. Sc will not 
relieve pltf. from the necessity of 
proving the alleged loss of the bond. — 
MUHAMMAD ZaFAR V, ZAHUR Hi 
(1926), I. L. R. 49 AU. 78.— IND. 


t i. Of fvlfilment of condition of 

bond .] — Consolidated distilleries. 
Ltd. v, R., [10313 S. O. R. 283; 2 
D. L. R. 912.— CAN. 

PART XII. SECT. 8. 

a 1, At instance of obligee of 

earlier bond — Obligor's property in^ 
sufficient to satisfy both bonds . }— Held ; 
there was no equity to restrain pro- 
ceedings on the Judgment obtained by 
the obligee of the second bond. — 
Nbwenham V. Mountoashbl (1872). 
19 Gr. 530.— CAN. 
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VdL m OaaM 8-87. 


BOUNDARIES, FENCES AND PARTY-WALLS. 
Part I. — Boundaries. 

10 . 

89 . 


Add. Ci4aaon ;--109 L. T. 820. 94. 

Add. AnnoUxHon: — Oenerally, Retd. Re Boun- 
dary betwe^ Canada & Newfoundland In 
Labrador Peninsula (1927), 187 L T. 187. 

Add. Annotation : — Retd. Re Boundary be- 97. 
tween Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 


Add. Annotation : — Consd* Brighton & Hove 
Ceneral Gas Co. t^. Hove Bungalows, [1924] 
1 Oh. 372. 


Add. Annotation : — Refd. Mayhead v. 
Hydraulic Hoist Co. (1931), 100 L. J. K. B« 
369. 


PART L SSCT. 1, SUB-SECT. 1. 


0 i. .] — grant of land to within 

one chain of a rivert means to within 
one chain of the edge of the river, not 
of the top of the bank. — Stanton v. 
WiNDBAT (1843), 1 U. 0. R. 30.— CAN. 

■a Boundary in plan running in 
straight lino—DeniaHon for convenience,} 
—Lands owned by pltf. & deft, were 
described as hounded In the one case 
on the north & in the other on the 
south side of the ** C. Rd.** The road 
in the original grant Sc the plan attached 
thereto, was shown to run in a straight 
line between the lands of the two 
opposite proprietors. The line as 
laid out ran through a deep gully & 
for convenience the road at that 


point was directed to one side, returning 
to the described straight line further 
one : — Held : the line as shown upon 
the plan controlled the line bv which 
the parties boimdlng imon the road 
had held. — B anks v. Bbalb, [1928J 
1 D. L. R, 459 ; 69 N. S. R, 603.— 
CAN. 


PART I. SECT. 1, SUB-SECT. 2.— A. 


m (p. 204) 1. .1— Piers v. Whit- 

ing, 119231 3 D. L. R. 879.— CAN. 

p (p. 264) 1. .1 — Kingston 

V. Highland (1920), 47 N. B. R. 324. — 
CAN. 

p (p. 264) II. 8, P. Kanren V, Hel- 
lish (1922). 70 D. L. R. 327.— CAN. 


q (p. 264) I. Duty of surveypra ,] — 

R., who held a lioence from the Govern- 
ment to cut timber on Crown lands, 
claimed that S., lioencce of the adjoining 
lot, was cutting timber on his grant. 
Sc replevied Iom alleged to be so cut 
by 8. The replevin suit was settled by 
an €qp*eoment between the parties to 
leave the matter to surveyors to 
establish the line between the two 
lots, the agreement providing that the 
lines of the land held under we lloonce 
of R. should he surveyed Sc. established 
by named surveyors Sc the stumps 
counted, etc. : — Held : under this 
agreement t^e surveyors were hound 
to make a formal survey. Sc could not 
take a line run by one of them at a 
former time as the said boundaiy line. 
— Snowball e. Rttohie (N. B.) (1888), 
14 S. O. R. 741.— CAN. 


b (p. 264) I. A.-0. 

FOR Ontario e. Booth (1923), 63 
0. L. E. 374.— CAN, 


1 (p. 266) 1. Where 


adjoining owners erroneously assume 
that a certain Hue is the boundary 
between their properties & concur In 
the erection of a fence thereon, but 
neither has made any representations 
to the other Sc said concurrence is not 
the settlement of a dispute as to the 
boundary, the line so adopted is not 
binding on either owner when the ^rror 
Is discovered. — Lks Soeurs db 
Hisbrioordb V, Tellibr, [1932] 2 
W. W. R. 337.— CAN. 

sb. Fence dividing cleared portions 
of adjoining lots — Whether uncleared 

S oHions divisible by continuation of 
ne of fence.} — Pltf. & deft, ooou- 

S ied adjoining lots for twenty years 
y a line & fence extending from 
the front through the cleared land. 
Senible : that, in the absence of any 
actual possession beyond tho clearing, 
it must be considered that the pos- 
session from thence to the rear of the 
lot was Intended to be a continuation 
of the line In the front. — Bblyba v. 
Beltba (1867), 3 All. 688. — CAN. 


PART 1. SECT. 1, SUB-SECT. 8. 

e. (p. 266) i. A 

conoession or base line had been run 
8c posts planted on it upon an original 
survey, but the question was, how the 
side line of a lot was to be eu^rtained : 
— Held : tho distance between the 
two nearest ascertained monuments 
on the base line should he measured Sc 
divided proportionately between the 
lots, making due allowanoe for roads. 
Sc the side line required should be run 
from the angle of the lot so asoertained. 
—Culp v. (Julp (1857), 6 C. P. 466.— 
CAN. 

p (p. 267 ) i. Where mound 

missing.} — Kajnbr v. Kovacz, [1922] 
3 W. W. R. 102 ; 68 D. L. R. 793.— 
CAN. 

T (p. 267) ii. .]— 

Held: evidonoe of the existence Sc 
location at one time of a certain mound, 
according to the rules governing sur- 
veys, was a proper way of establishing 
the boundary lino. — Cain v. Copeland, 
[19221 2 W. W. R. 1026 ; 67 D. L. R. 
681 ; 16 Saak. L. R. 629.— CAN. 


p (p. 267) m. Where posts 

destroyed by fire.} — Babbt v. Dbb- 
BOSIEBS (1908), 14 B. O. R. 126 ; 9 
W. L. R, 633.— CAN. 

p (p. 267) iv. .1 — Abtlet 

V. CUBRT (1823-1900), 8 Ont. Dig. 
6328.— CAN. 


p (p. 267) V. Point of com- 

mencement.] — Hoover v. Saboubin 
(1874), 21 Or. 333.— CAN. 

t (p. 267) i. When overplus 

amiortioned.} — ^Where three lots faced 
upon a certain street. Sc upon a survey 
being made it was found that there was 
more land upon the ground than was 
shown upon the plan, Sc the question 
arising as to whether this overplus 
of land should be added to one lot or 
apportioned between the three : — 
Held : tho crucial question being the 
location of the north-east angle of one 
lot, & that point being ascertainable 
by moasiiremont from the true & 
unalterable lines upon the plan In 
accordance with Surveyors Act, 
R. S. O., 1927, B. 12 (1). the principle 
of apportionment introduced by 
sect. 12 (3) had no application, os the 
sub-sect, only applies where the 
original stakes defining the angles of 
a lot cannot be found or their position 
sati^actorlly established. — Martin v, 
Kellog, [1932] 0. R. 274 ; 2 D. L. R. 
496.— CAN. 

w (p. 269) 1. Survey not con^ 

elusive.} — R. V. OoSBT (1892), 21 

O. R. 691.— CAN. 

• 0 . Monuments — Where placed — 
Whether position selected conclusive .} — 
Monuments placed in compliance with 
R. 8. O. 1877, 0. 146. ss. 34. 35. 36 & 
37, must be placed at the true comers 
governing points, or off-sets, or at the 
true ends of oonoesslon lines, Sc there 
is nothing in these sections making a 
survey thereunder or the placing of the 
monuments conclusive, whether right 
or wrong, & evidence may be received 
In coDtiadiotlon. — R. t>. (5 osbt (1892), 
21 O. H. 691.— CAN. 

- -Held • the 

intention of sect. 26 of Saskatchewan 
Surveys Act, 1924, which made sects. 
66, 58, Sc 60-67 of Dominion Lands 
Surveys Act, 1908, o. 21 (Dom.), 
applicable to all lauds, in the province 
whioh were originally Dominion lands, 
was to adopt the provisions of those 
sects, for the purpose of all matters 
fdlUug within the jurisdiotlon of the 
province with respect to such lands. Sc 
that, therefore, £he area of each of 
the quarter seotlous In question was 
determined by reference to the monu- 

V. 

a. 

1 


ments on the ground. — ^K ristiansbn 
S iLVBRSON (Sask.), [1929] 4 D. L. " 
262; 3 W. W. R. 322 ; revg., [1929] 
W. W. R. 256.— CAN. 
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Cases 188-206. 


English and Empire Digest Supplement. 


Part II.- 

138. Add. Annotaiion : — Consd. Reigate Oorpn. v. 
Surrey CJounty Council, [1928] Ch. 359, 

139. Add. Annotaiion : — ^Refd. Bottomley v, Ban- 
nister (1931), 101 L. J. K. B. 40. 

146. Add. Annotations : — As to (1) Apld. Noble v. 
Harrison, [1926] 2 K. B. 332. Refd. Ilford 

U. C. V. Beal, [1925] 1 K. B. 671 ; St. Annexe 
WeU Brewery Co. v. Roberts (1928), 140 
L. T. 1. 

146. Add. Annotation : — Refd. Glasgow Corpn. v. 

Taylor, [1922] 1 A. C. 44. 

148. Add. Annotation: — ^Distd. Sack v. Jones, 
[1925] Ch. 236. 

154a. Spiked Iron fence — On bank.] — Held: not 
a nuisance. — Gibson v. Plumstead Burial 
Board (1897), 13 T. L. R. 273, C. A. 

165. Add. Annotations : — Consd. Bromley v. Mer- 
cer, [1 922] 2 K. B. 126. Refd. Glasgow Corpn. 

V. Taylor, [1922] 1 A. C. 44. 

167. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

168. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

169. Add. Annotation: — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

168. Add. Annotations : — Consd. Hardy v. C. L. 
Ry. (1920), 124 L. T. 136 ; Glasgow Corpn. 
V. Taylor, [1922] 1 A. C. 44 ; ColeshUl v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Mersey Docks & Harbour Board v. Procter, 
[1923] A. C. 253 ; Addie (Odlieries) v. Dum- 
breck, [1929] A. C. 358 ; Compania Mexicana 
De Petraleo El Aguila v. Essex Transport 
& Trading Co. (1929), 141 L. T. 106. 

168. Add. Annotations: — Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Sutcliflfe V. Clients Investment Co., [1924] 2 
K. B. 746. 

169. Add. Annotaiion : — Refd. Ilford XJ. C. v. Beal* 
[1926] 1 K. B. 671. 

171, Add. Annotations : — Polld. Canvey Island 
Comrs. V. Preedy, [1922] 1 Ch. 179. Consd. 
China Navigation Co. v. A.-G. (1932), 48 
T. L. R. 376. Refd. Brighton & Hove Gas 
Co. V. Hove Bungalows (1923), 88 J. P. 61 ; 
Port of London Authority v. Canvey Island 
Comrs. (1931), 101 L. J. Ch. 63. 

171a. .] — Pltfs. were incorporated, 

under Canvey Island (Sea Defences) Act, 
1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1729 
(32 Geo. 3, c. 31), which contained a power 


—Fences. 

for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. In 1813 the new wall was 
buUt, & £150 given as compensation to the 
owner of the land taken. Under the Act of 
1883 the property & rights of the former 
comrs. were vested in pltfs. who had power 
under that Act to hold lands. Pltfs. claimed 
to be owners in possession of the foreshore 
between the new ^ the old wall. Deft, 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession ox a strip 
of land comprising part of this foreshore, & 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pltfs. 
alleged, it deprived the new wall of protection 
& support, & exposed it to injury by the 
action of wind & water. The greater risk 
to the wall in consequence of deft.’8 action 
was established by the evidence. In an 
action by pltfs. to restrain deft, from so 
removing the drift, & from trespassing on 
their land: — Held: (1) assuming the strip 
in question to be deft.’s freehold, pltfs. were 
still entitled to an injunction i*estraining 
him from so removing drift from the strip 
as to expose their wall &: works the lands 
protected thereby to greater risk of inunda- 
tions of the sea ; (2) pltfs. had established 
their statutory title under the Acts of 1792 
1883 to the whole of the land taken set 
out pursuant to s. 13 of the first Act, & had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. & of deft, 
being at most doubtful or equivocal the law 
attached possession to the title ; deft., 
therefore, was a trespasser, & must be re- 
strained from excavating or removing stones, 
shingle, shell or soil from the particular strip 
of foreshore & from otherwise trespassing 
on same. — Canvey Island Comrs. v. Preedy, 
[1922] I Ch. 179 ; 91 L. J. Ch. 203 ; 126 L. T. 
445 ; 86 J. P. 21 ; 66 Sol. Jo. 182 ; 20 L. G. R, 
126. 

Annotation : — Overd. Port of London Authority v. Canvey 
Island Comrs. (1931), 101 L. J. Ch. 63. 

172. Add. Annotation: — As to (1) Refd. A.-G. &; 
Public Trustee v. Woolwich Metropolitan 
B. C. (1929), 93 J. P. 173. 

203. After this case add, “ Power of commis- 
sioners to direct repair of fences, see Commons, 
No. 939a.»» 

204. Add, Annotaiion : — Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 

205. Add. Annotation : — Dlstd. Sack v. Jones, 
[1925] Ch. 235. 


PART 11. SECT. 2, SUB-SECT. 1.— A. 

•f. Park adjoining railway — No 
obligation on municipal corporation to 
construct fence .) — Ktchabdson v. Cana- 
dian National Ry. Co., [1927) 2 
D. L. R. 801 ; 32 Can. Ry. Cae. 411: 
60 0. L. R. 296.— CAN. 


PART 11. SECT. 2, SUB-SECT. 1.— 
C. (a). 

186 li. .] — A public road emssed 

a stream by a bridge. There was a 
fence between the road & the land 
adjoining it, erected by the proprietor 
of the latter. At a point Immeolately 
aojoining the bridge there was a gap, 
16 feet wide, in the fence. A 


pedestrian, on a dark night, mistaking 
thlB gap for tho road, walked through 
it & fell into the stream & was drowned. 
In an action of damages against the 
proprietors of the land adjoining the 
road • — Held : there was no duty on 
such proprietors to fence a natural, 
as opposed to an arUhoiaJly created, 
danger on their land«», any snch duty, 
whore it existed, falling on the road 
authorities, & action accordingly dis- 
missed. — MORRISON V. London Mid 
LAND & SromsH Ry. Co., [19291 
S. O. 1.— SCOT. 


PART II. SECT. 2, SUB-SECT. 3. 

p 1. Right to interfere wUh .) — City of 
Victoria Official Map Act, 1880, 

14 


& amending Acts, have roforenoe to 
streets only : — Held : nothing In those 
Acts could justify an interference by' 
private individuals with the boundaries 
of a lot held ‘by purchase & 20 years* 
Possession. — Orowther v. Heaven 
(1884), 1 B. C. R. pt. 2, 116.— -CAN. 

PART II. SECT. 2. SUB-SECT. 4. 

r (p. 294) i. Marsupial-proofs-^ 

Quewion of fact .) — Whether a fence Is or 
is not marsupial -proof within sect. 171 
of Land Acts, 1910-1927, Is a question 
of fact for the adjudloating tribunal. — 
R. V, Maoirtratbb’ Court & Esmond. 

32 q: ' 

r (p. S94) U MattHal bmtfit to 



7oL VlI.-~Boaiidaiies. Cases S15— 408. 


Part III. — Party-Walls 


215* Before this case add 

See, now, Law of PropeHy Act, 1926 (c. 20), 
s. SB. 

24f0. Add* Annotaliona : — As to (2) Refd. Sack t;. 
Jones, [1925] Ch.235; Brooke v. Bool, [1928] 
2 K. B. 678. 

249. Add. Annotations : — Refd. Sack v, Jones, 
[1925] Oh. 235; St. Anne’s Well Brewery Co. 
V. Roberts (1928), 140 L. T. 1. 

250. Add. Annotation : — Apld. Sack v. Jones, 
[1926] Ch. 236. 

251. Add. AnnotaiUms : — Apld. Sack v. Jones, 
[1925] Oh. 236 ; Simpson v. Weber (1925), 
133 L. T. 40. Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vandeipant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138. 

251a, Right of support — By adjoining house.] — 
Pltf. & deft, were the owners of adjoining 
houses, separated by a party-wall, & with 
implied mutual rights of support. Pltf. 
alleged that owing to lack of repair &> under- 
pinning deft.’s house was subsiding, dragging 
the party-wall over, & thereby damaging 
pitf.’s house : — Held : pltf.’s allegations had 
not been substantiated by the evidence. 
Scmble : even if they had been substantiated 


pltf. would have had no cause of action* — 
Sack v. Jonbs, [1926] Ch, 236 ; 94 L. J. Oh. 
229 ; 133 L. T. 129. 

257. Add. Annotaiion: — Refd. Ilford U. G. v. 
Beal, [1926J 1 K. B. 671. 

258a. .] — If a wall is knocked down, the 

owner may maintain an action for the tres- 
pass, but he cannot, by omitting to rebuild it, 
hold deft, always responsible for any con- 
sequential damage (Pollock, C.B.). — Ptrm- 
STONK V. Whbrlby ^844), 2 Dow. & L. 203 ; 
13 L. J. Ex. 361. 

Annntations : — Refd. Clegg v. Dearden (1848), 12 Q. B. 576 ; 
Smith V. Kenrick (1849), 7 0. B. 615. 

271a. No agreement for lease.] — T aylor v. 

Reed (1816), 6 Taunt. 249 ; 128 E. R. 1030. 

AnnoUUion : — Retd* CJollins r. Wilson (1828), 1 Moo. Sc P. 
454. 

272. Add. Annotation : — Refd. London County 
Council V. Stilgoe (1931), 96 J. P. 149, 

309. Add. Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

310. Add. Annotations : — As to (2) Refd. Sack w. 
.Tones, [1925] Ch. 235; Brooke v. Bool, [1928] 
2 K. B. 678. 


Part IV. — Evidence of Boundaries. 


323. Add. Annotation: — Refd. Aksionaimoye 

Obschestvo A. M. Luther v. Sagor, [1921] 
1 K. B. 456. 

332, Add. Annotation : — Refd, British Thomson- 
Houston Co. V. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 

343. Add. Annotation : — As to (3) Consd. Stoney 


V. Eastbourne R. C. & Devonshire (1926), 96 
L. J. Ch. 312. 

359. Add. Annotation: — ^Apld. Stoney v. East- 
bourne R. 0. & Devonshire (1926), 96 L. J. Ch. 
312. 

402. Add. Annotation: — Consd. Stoney v. East* 
bourne R. C. & Devonshire (1920), 136 L. T. 
281. 


adjoining leasee — Deierminaiion o/ 
wuMe ..} — LcBseee of a holding erected 
a fence before Nov. 1, 1924. On 
June I, 1927, the lefl«eefl filed a plaint 
In the magistrato*B ct., whereby they 
claimed that the fence “ is of material 
benefit,” te deft., an adjoining holder. 
The majristrate determined the benefit 
as from Nov. t, 1924 : — Held : the time 
from which the majdstmte must deter- 
mine the value of the benefit cannot 
be earlier than the date of the plaint 
olalming that benefit under the sect. — 
R. t>. PoucBS Maotrtratk at Blackall 
Sc Hart, Ex p. Hart, [1928] St. R. Qd. 
174 ; 22 Q. J. P. 47.— AUS. 

•n. Forest reserve.) — It is no de- 
fence to an action for recovery of a 
penalty from the owner of stock gracing 
on a forest reserve without a permit, 
that the reserve was not enclosed by 
a ” lawful fence ” as defined in the 
Pence Ordinance. — Minister op In- 
TERTOR FOR CANADA V. NBISON, [1920] 
1 W. W. R. 129.— CAN. 


PART III. SECT. 1, SUB-SECT. 2. 

■o. Thtroiion. ] — Whore on the erection 
of a building on each of two adjoining 
& poparatoly owned lots, the owners 
agree to plans calling for a party wall 
& the nse by each owner of part of the 
premises of the other Sc the buildingrs 
are so oonstnioted, the right to such 
use will, in the absence of a reference 
to time, he held to continue during 
the existenoe of the two buil ding s as 
they were constructed. — ^Smith v. 


CUKRY (Man.), [19181 2 W. W. R. 
848 r 42 D. L. R. 226.— CAN. 

PART III. SECT. 1, SUB-SECT. 8.— 
C. (b). 

e i. WaU built rf* used only by 

adjoining owner.) — Held: deft, was 
answerable, as the injury was the direct 
result of neglige Doe In tbe original con- 
struction of the wail. — McyniLLAN v. 
Ryan (1921), 64 D. L. R. 482 ; 50 
O. L. R. 337.— CAN. 

e il. Party wall undermined — 

Erieni of liability .) — Jeptrey (F. W.) 

Sons, Ltd. e. CJopeland Flottr 
MlLLfi, FiNLAYSON V. CJOPKLAND FLOUR 
MlU.8, [19231 4 D. L. R. 1140; 62 
O, L. R, 617.— CAN. 


PART IIL SECT. 1. SUB-SECT. 3.~D. 

•p. Remedy — Action for damages .) — 
Where a mutual wall has been built 
BO as to encroach on the property of 
one of the two adjoining owners, but 
was built in good faith under some mis- 
take as to title Sc with tbe knowledge 
of, but without any protest from, him 
on whose land it encroaches, the owner 
of the building should not bo compelled 
to remove the wall back to the boundary 
lino ; the remedy Is in damages. — 
O’Leary v. Smith, [19241 2 D. L. R, 
521 ; (19241 2 W. W* R. 227 ; 34 
Man. L. H. 386.— CAN. 


PART IV. SECT. 1. 

818 ii. Conversations between 

previous owners — Not admissible when 
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title deeds are put in .) — Dunphy v. 
Phillips (1929), 1 M. P. R. 227. — 
CAN. 


h 1. Surveyors giving confUding 

evidence— Duty of noun Ut accept evi- 
deTice of mrveyommaki'no first eramina* 
tinn .) — Setope v. Langknburq Rural 
M uNTon*ALiTY, [1920] 3 W. W. R. 7t6. 
—CAN. 


•q. Subsequent conveyances — Acts 
of possession.l — Matthews v. Goode 
(1923), 66 N a. U. 543.— CAN. 

st. Survey marks of Croum agenis .) — 
Where a Oown grant describes the 
subject land by referenoe to tbe bound- 
aries of a ** measured portion,” evidence 
of the measurements which were made 
Sc the survey marks which were erected 
or adopted on such portion by the 
Crown or its agents on the lost occasion, 
preceding the grant, when such portion 
was measured as a portion tor sale, is 
admissible for the purpose of ascertain- 
ing the boundaries of the Crown grant. 
— Currie v. Clarrb (1929). 29 S. R. 
N. S. W. 215 ; 46 N. S. W. W. N. 81.— 
AUS. 


PART IV. SECT. 3, SUB-SECT. 2. 

834111. Not private boundaries.) 

— Dunphy v. Philiaps (1929), l M. 
P. R. 227.— CAN. 


PART IV. SECT. 7. 

426 iil. .1 — MoNkil Sc 

HiNaLK^ Ltd. v. Hill (N. S.), [19281 
2 D. L. R. 964.— CAN. 



0MM 438— 4»7. Enoxjsh akb Ehpibe Biobst Supplsmbot. 

V. Emerson^ No. 483, anUt that the 


488« Add, AnnatcUion: — ^Apld* Ohowood v, Lyall, 
[1929] 2 Ch. 406. 

4S6a. Title deeds — ^Nature of document 

misconceived.] — There ia no clear authority 
that in proceedings for the production of 
documents of title to land, the ct. will 
differentiate oases where boundaries are in 
dispute from other cases. Although the ct. 
is more ready to order production of docu- 
ments in oases where boundaries are in 
dispute, it will apply to those cases the same 
principle which is applied to other cases 
where the title to land is in dispute, namely, 
the principle adopted by the 0t« of Appeal m 


assertion on oath by the party against whom 
production is sought tMt the documents 
which he objects to produce relate solely to 
his own title A do not tend to nrore or 
support the case of his opponent wul not be 
disregarded, unless the ct. is reasonably 
certain that the deposing party misconceived 
the nature or effect of those documents. — 
Ohowood, Ltd. v. Lyadl, [1929] 2 Oh. 406 ; 
98 L. J. Oh. 451. 

487. Add. AnnotcUion : — 'Refd. Olayton v. Olayton, 
[1930] 2 Oh. 12. 


BOUNTIES. 

See Chabities; Pbize Law. 
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VoL m Ombs »-51. 


BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 


Part II. — The Contract. 


9. Add* Citation: — revag* S. C. sub nom* 
Stewards Oo,, I/td. v* B. (1900), 17 
Te L. B. 111,0. A, 

11a. Coramunleation ol aoceptance—What 

amounts to — Return of opened bills of quanti- 
ties.] — ^Wn.LCOCKs Sc, Barnes v. Paignton 
Co-operative Society, (1930), 74 

Sol. Jo. 247. 

18. Add. Annotation : — ^Refd. Boot (London) v* 
Uttoxeter U. D. 0. (1924), 88 J. P. 118. 

20. Add. AnnoicUiona : — Consd. Be Meyrick’s 
Settlmt., Meyrick v. Meyrick, [1921] 1 Oh. 
311. Reid. Cohen v. Sellar, [1926] 1 K. B. 
636. 

21. Add. Annotation : — Reid. United States Ship- 
jpu^ Board v. Burrell, [1923] 2 K. B* 

84. Add. Annotation : — Reid. Kelantan Govern- 
ment V. Duff Development Oo., [1923] A. O. 
395. 

d6a. Contract between employer & third party lor 
supply of materials — No liability to builder 
lor delay.] — Gaze (W. H.) & Sons, Ltd. v. 
Port Talbot Cobpn., No. 68a, post. 

36b« Contract with owner of building estate — 
Implied warranties — ^As to workmanship & 
materials.]— (1) In a contract with builders 
or with the owners of a building estate for 
the purchase of a house to be erected or in 
course of erection, there is an implied war- 
ranty by the vendors that the house shall be 


built in an efdcient and workmanlike manner 
and of proper materials, and that it shall be 
fit for habitation. 

(2) A representation by builders in con- 
versation with a prospective buyer, that aU 
houses on the estate are of the best material 
& workmanship, may amoimt to a warranty 
collateral to a subsequent formal contract, 
for breach of which an action will lie. — 
Miller v. Cannon Hill Estates, Ltd., 
[1931] 2 K. B. 113 ; 100 L. J. K. B. 740 ; 144 
L. T. 667 ; 76 Sol. Jo. 166. 

86c. House reasonably 6t for habitation. ] 

— ^Miller v. Cannon. Hill Estates, Ltd., 
No. 36b, ante. 

S6d. Representation as to material & work- 

manship — ^Amounts to collateral warranty.]— 

Miller v. Cannon Hill Estates, Ltd., 
No. 36b, ante. 

88. Add. Annotation : — ^Refd. Bean v. Flaxton 
B. D. C., [1929] 1 K. B. 460. 

89. Add. Annotations .* — Dlstd. A.-G. v. Denby, 
U925] Ch. 596. Apld. Bean v. Flaxton 
B. D. C., [1929] 1 K. B. 4.50. 

43. Add. Annotation : — Consd. Stumbles v. Whit- 
ley (1929), 46 T. L. B. 37. 

47. Add. Annotation: — Reid. British & Foreign 
Marine Insce. v. Gaunt, [1921] 2 A. C. 41. 

51. Add. Annotation : — Consd. United States 
Shipping Board v. Burrell, [1923] 2 K. B. 
739. 


part ii. sect. 1. 

I J, Forfeitvre of deposit ,] — 

Batnks & Horib V. Vancouver 
Board School Trustees (B. C.), 
11927J 2 D, L. R. 698.~-CAN. 

PART 11. SECT. 2, SUB-SECT. 1. 

■a. Repugnant provisions.] — A pro- 
vision for payment on the basis of 
cost pins a neroentaaeif the actual cost 
is more or loss than the contract price 
is repiiffnant where the contractor has 
made an absolute covenant to do the 
work Sc furnish the materia) for a 
definite sum. — Grr v. Forres (1921), 
62 8. C. R. 1 : 69 D L. R. 156.— CAN. 

sb. Contract to erect house similar to 
another house.] — By a bnildins contract 
it was oareed that a house was to be 
erected nmllar to H.*b house : — Held : 
the house was to be similar to H.’s 
bouse In the sense that it was to have 
a general likeness in the principal 
points of materials, design. Sc work- 
manship.— Mats V. Roberts (1928), 
a A. S. R. 217.— AUS. 


FART n. SECT. 2, $UB-8E0T. 2.— C. 

so. Contract wUh Croum — Rent of 
plant .] — Claimant contracted to oon- 
stniot certain publio works in the 
harbour of Toronto, on a cost plus 
basis. It was (inter alia) agreed that 
the claimant would famish the plant, 
for which be was to receive as rental 
thereof a certain peroentage of its 
value per annum for a working season 
of 150 days ; this to be payable when 
each piece oommenoed operation. Sc 
to oease when determined by reap. *8 
engineer, A portion of this rented 
plant oeoame looked In behind a 


cofier-dam constructed in oonnoction 
with the works In question. It was 
pro^rJy there engaged on the works, 
but it could not be removed when its 
work was completed on account of the 
coffer-dam, & while so retained was not 
available for use, which condition of 
alTairs was not due to any fault of the 
contractor : — Held : said portion of 
the plant never ceased to be part of the 
rented plant under the terms of the 
contract & was still retained for use on 
the works by reap. *8 engineer Sc the 
claimant was entitled to recover rent 
therefor. — Roger Mili.er & Sons, 
Ltd. V. R., [1930J S. C. 11. 293; 2 
D. L. R. 751; [1029J Eac. C. R. 

136.— CAN. 

PART II. SECT. 2, SUB-SECT. 8. 

■h. Contract to put old houses ** in 
first class shape."}— HcW ; the phrase 
must have reference to their capacity 
for taking on repairs, which oould be- 
only those which their aged condition 
permitted. — House Repair Sc Service 
Oo., Ltd. v. Miller (1921), 64 D. L. R. 
116 ; 49 O. L. H. 206.— CAN. 

tk. " Extra haul ” dt ** overhaul ,**] — 
The view of a contract advanced by 
resp. was that the contract phrases 
" extra haul " & ” overhaul " have, by 
usage, in construction contracts, or at 
all events In railway construction con- 
tracts, a special Sc specific meaning ; Sc 
that they signify that the length of tho 
haul in respect of which the contractor 
was entitled to charge for overhaul, 
was to be ascertained by taking tbe 
distance, measured along the centre 
line of the railway in process of oon- 
stmcUon, between the projeotlons, 
first, of the oentre of mass of earth, to 
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be excavated in making the cut, & 
second, of the embankment, & deduct- 
ing therefrom 500 feet ; the projections 
being for this purpose the several 
points on the centre line nearest the 
respective centres of mass : — Held : 
the alleged usage bad not been proven. 
It had been establiBbed that there was 
a practice widely followed of inserting 
in railway oonstruction contracts a 
clause providing for the computation 
of payment for overhaul according to 
tbe method contended for by resp. ; 
but in the text books, emnneenng 
maunals & writings by engineers pro- 
duced, there was no basis for the view 
that the efi’cct of the words used in the 
present contract is, apart from such 
special stipulations, what was con- 
tended by reap. — Georgia Construc- 
tion Co. V, -Pacific Great Eastern 
Ry. Co., [1929] 4 D. L. R. 161 ; 
S. C. R. 630 ; revg.. [1929] 1 D. L. R, 
77 ; 35 C. R. C. 204 ; 40 B. C. R. 290 ; 
[19281 3 W. W. R. 466 ; rewf.. [19281 3 
D. L. R. 26 : 36 C. R. C. 197 ; 40 
B. C. R. 81.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 0. 

62 Ul. .1— Where tbe 

architect ordered additional work, &; 
at that time it was apparent that the 
work originally contracted for could 
not be oompletod within tho time 
fixed, but there was no application for 
extension nor Intimation from the 
owner of an intention to enforce a 
claim for damages for delay : — Held : 
the contract should not be construed 
so as to impose upon the oontractor 
tbe obligation of oompleting tbe work, 
Including additions, within tho time 
fixed.— Q bieb V. GsOBGas (1923), 64 
O. L. R. 680.— CAN. 
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56* Add. Annoialum : — ^Refd. United States Ship- 
ping Board v. Durreli, [1928] 2 K. B. 739. 

58a. Contract for supply between employer & 

third party.] — A. co. carrying on the business 
of builders ds decorators entered into a con- 
tract with a corpn. for the erection of two 
lodges & a park entrance. With the assent 
of the builders, the corpn. conducted the 
negotiations with a stone firm for the supplv 
of the stone which was required for the work 
& fixed the quantity & price. The contract 
between the builders & the corpn. provided 
that the corpn. should pay the stone firm the 
price of the stone, to be deducted from the 
contract price. Owing to delay in delivering 
the stone the builders were unable to complete 
the work until some months after the date 
fixed for completion by the contract. In an 
action by the builders against the corpn. in 
respect of the loss arising to the builders by 
reason of such delay : — Held : there was no 
implied obligation on the corpn. under the 
coi^ract between them & the builders to 
supply the stone ; at the highest there was 
only an obligation on them to hold the 
benefit of the contract with the stone firm 
for the builders ; & that “ business efficacy ** 
did not require that there should be implied 
an obligation on the corpn. to make good to 
the builders any loss which they might suffer 
by reason of the failure of the stone firm to 
deliver in time. Accordingly the corpn. were 
not liable to the builders for such loss. — 
Gaze (W. H.) & Sons, Ltd. v. Port Talbot 
Corpn. (1929), 93 J. P. 89 ; 27 L. G. R. 200. 

59* Add. Annotaiion : — Retd. United States Ship- 
ping Board 0 . DarreU,[l923| 2 KL. B. 730. 

65a* -.1 — By a contract in writing dated 

Feb. 21, 1912, defts. a^ed to build a steamer 
for, & deliver her to, pTtf. on or before Feb. 28, 
1913. The contract contained the following 
exceptions clause : — ** If the steamer is not 


delivered entirely ready to the purchaser at the 
above-mentioned time, the builders hereby 
agree to pay to the purchsiser for liquidated 
damages, & not by way of penalty, the sum 
of £10 sterling for each day of delav A in 
deduction -of the price stipulated in this 
contract, being excepted only the cause of 
force majeure &/or strikes of workmen of the 
building yard whore the vessel is being built, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the steamer, or 
any works of any sub-contractor.** As a 
result of the universal coal strike of 1912 the 
works from which defts. obtained their 
materials for other ships they were building 
got behindhand ; the ship in turn to be built 
before pltf.’s occupied the berth that was 
intended to be occupied by pltf.*8 much longer 
than otherwise she should have done, & con- 
sequently pltf.*8 steamer was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages : — Held : ( I ) the general 
dislocation of the business of defts. & those 
from whom they obtained materials operating 
indirectly on the completion of pltf. *8 steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majeure within the exceptions clause & 
excused defts. in respect of the delay so 
caused ; (2) delay due to breakdown of 

machinery was, but delay due to bad weather 
was not, covered by the exception of force 
majeure. — Matsodkis v. Pribsthan & Co., 
[1915] 1 K. B. 681 ; 84 L. J. K. B. 967 ; 
113 L. T. 48 ; 13 Asp. M. L. 0. 68 ; 20 Com. 
Oas. 252. 

Annotalion: — Refd. Lobeaupin v, Crispin, [1920] 2 K. B. 

714. 

70. Add. Annotationa : — Consd Alexander v. Web- 
ber, [19221 I K- B. 642. Reid. Re A Debtor, 
[1927] 2 Ch. 367. 


Part IV. — Price. 

129. Add. Annotation : — Refd. Larrinaga v. Soc. Sons, Ltd. v. Middlesex Beal Estates, 

Franco-Americaine des Phosphates de Ltd., [1921] W. N. 245. 

Medulla (1923), 92 L. J. K. B. 465. 132 , Add. Annotation : — Reid. Colley v. Overseas 

129a. Work abandoned.] — Small & Exporters, [1021] 3 K. B. 302. 


PART II. sect. 4. 

e i. Material departure from 

apeciflcaiion.] — McInnis v. Gray, 
[1930] 3 D. L. R. 337.-~-CAN. 

PART IIL SECT. 1. 

73 xxvii. .] — Dixon v. South 

Australian Railways Combs. (1923). 
31 C. L. R. 71.— AUS. 

84 1. Certifier improperly in- 

flaenced.] — Held: tbe issue of the 
certifier *8 certificate was not a con- 
dition precedent to the right of the 
contractor to recover pajrment. — 
Northern Construction Co. v. U., 
[1926] 2 D. L. R. 682.— CAN. 

sq. Alteration of contract in 

many deialla.] — Held : a final certificate 
wae not a condition precedent to the 
bringing of an action by the contractor 
for the balanoe due. — M oManus v. 
Gkavelboubo, [1926] 1 D. L. R. 995.— 
GAN. 

PART 111. SECT. 8, SUB-SEOT. 2.— A. 

102 iv. .] — D*AmouB8 V. 

TBOiS-PtSTOLBS, [1924] 4 D. L. R. 501. 
—CAN* 


PART III. SECT, 3, SUB-SECT. 2. C. 

103 ii. .] — Held : as soon as a 

dispute arose & was notified by either 
party the architect’s certificate was 
eliminated as determining, or as part 
of the machinery for determining, the 
amount duo to the contractor.— 
PioooTT V. Townsend (1926), 27 S. R. 
N. S. W. 26; 44 N. S. W. W. N. 26.— 
AUS. 

PART IV. SECT. 1. 

a i. .] — Under a con- 

tract between a building contractor 6c 
an owner the former undertook to 
perform certain work In a substantial 
6c workmanlike manner & to the full 
satisfaction of the owner, a specified 
amount of the contract price was to bo 
retained until the completion of the 
work 6c ** the balanoe ** wan to bo paid 
thirty day^B after the completion, the 
owner was to mako weekly payments 
to the contractor for labour 6c material 
paid for by the oontraotor during the 
previous week ; — Held : under the 
express terms of the oontraot, entire 
performance was a condition precedent 
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to payment of the balanoe remaining 
unpaid to the contractor 6c that 
substantial performance was not a 
compliance with the oontraot enabling 
tbo contractor to sue. — P ab Con- 
struction Co., Ltd. e. Olensky, 
[1931] 1 W. W. R. 106; 1 D. L. E. 
843 ; 39 Man. L. R. 332.— CAN, 

e i. .J — ^Modern 

CkiNsTauoTioN Co. V. Sraw, (19231 
3 O. L. R. 893 ; 3 W. W. R. 301.— CAN. 

r i. .] — Toronto 

Radiator Manufacturing Co. v. 
Albxandb»( 1896), 2 Terr. L. R. 120. — 
GAN. 

St. Percentage on coat — flow cal- 
culated.] — A contract entered Into 
between pltfs. defts. for the con- 
struction of a vosbcl by pltfs. for defts. 
provided that defts. were to pay 
pltfs. an agreed sum fur the use of 
their plant, oonslBUng of yard, sheds, 
machinery, etc., 6c, in addition ten per 
cent, above the cost of all labour 6c 
material which entered into the 
construction of the vessel ; — Held .* 
the ten per cent, must be rostrioted 
to labour 6c material supplied by 
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186. Add, AnnoiaJtions : — Distd. Bshelby v, 144. Annotation : — ^For “ [1910] ** read “ [1919].** 

Federated European Bank» Ltd., [1932] 1 j^dd. AnnoioHons : — Distd. Eshelby v, 

K, B. 423. Refd. Sagar v, Ridehalgh & Son, Federated European Bank, Ltd., [1932] 1 

Ltd., [1931] 1 Ch. 310. K. b, 423. Refd. Sagar v, Ridehalgh dc Son, 

136. Add. Annotation: — Consd. Sagar t;. Ride- Ltd., [1931] 1 Oh. 310. 

halgh & Son, Ltd., [1931] 1 Oh. 310. X46. Add. dnrM>tation ;-*-Refd. Moriarty v. Regent’s 

188. Add. Annotation : — ^Refd. Sagar v. Ridehalgh Garage Oo., [1921 ] 1 K. B. 423. 

& Son, Ltd., [1931] 1 Oh. 310. 147a. .] — Smalt. & Sons, Ltd. v. Mid- 

142. Add. Annotation: — Refd. Sagar v, Ridehalgh dlesex Real Estates, Ittd., [1921] W. N. 
dc Son, Ltd., [1931] 1 Oh. 310. 246. 

Part V. — Payment. 

171. Add. Annotations : — Consd. Mahmoud & National Benefit Assurance Co., Ltd. [1031] 

ispahani, [1021] 2 K.. B. 710. Apld. Be 1 Ch. 46. 

Part VI. — Alterations, Additions and Omissions. 

215, Add. Annoiaiion .—Retd. Wisbech B. C i'. Ward, [1027] 2 K. B. 666. 


Part VII. — Maintenance and Defect Clauses. 

222. Add. Amioialion : — Consd. Murphy v. Hurly, [1922] 1 A. 0. 369. 


Sc should not be extended to 
noiude englaea, tanks, & other articles 
whioh were pi’ovjded by defts. with 
tbo supplying of which pltfs. had 
nothing to do. — B oehniaji o. Baosman 
(1922), 66 N. S. 11. 325.~CAN 

PART IV. SECT. 2. 

135 i. General rule.] — Fisher v. Cox 
(1921), 64 N. S. R. 226 ; 67 D. L. U. 
667.— CAN. 

136 ii. .] — La Croix Bbothera 

& Co. V. Cook (Sask.). [19261 4 D. L. K. 
747 ; 11926] 3 W. W. H. 386.— CAN. 

136 Iv. .] — Webster v. McIn 

TOSii (Sask.), (19271 3 D. L. 11. 115- 
(1927 J 2 W. W. H. 838.— CAN. 

186 V, .1 — Evans v. Draper 

(Sosk.), (19271 4 D. L, R. 1079 ; (1927] 

3 W, W. H. 6U7.— CAN. 

h (p. 367) i. 

Speirs, Ltd. v. Petersen, (1924) 
S. 0. 428.— SOOT 

146 lii. .] — WllJlJAMB u. 

Stewart & Caaiekon, Ltd;, (1923] 

4 D. L. R. 865, 8 W. W. R. 1024.— 
CAN. 

149 i. Work completed after date 
specified — Waiver.] — Ddffekin Con- 
struction Co. V. Thorold, [1929 J 4 
D. L. R. 132.— CAN. 

sz. ttoio calculaled. ]-—Tho amount to 
which a contractor la entitled on a 
quantum meruit is the value of the work 
11*001 the point of view of the value of 
the servlcoa rendered by him, not the 
benefit to tiie peraon for whom the 
work l» done. Meaning of “ cost *' 
discussed. — Jamieson CoNSTRUcrioN 
Co., Ltd. ti. Lacombe & North 
Western Ur., (19261 2 D. L. R. 653 ; 
(19261 1 W. W. K. 628 ; 22 Alta. L. U. 
165.— CAN. 

fa. TUegal contract .] — Where in ,tho 
carrying out of an Illegal building con- 
tract the contractor's work & materials 
have been incorporated into a building 
he cannot rooovor on a quantum meruit 
based on defte.' retention of the 
promises, since the latter is unable to 
exercise an option to return the 
materials. In order to recover upon a 
Qvunium meruit there must be somo 
evidence of a fresh contract to pay for 
the work done. — Farrell v. Sawitski 
(SMk.), 11929] 4 D. L. R. 289 ; 3 
W. W. R. 23.— CAN. 

PART V. 

g (p. 373) i* - — Ascertained hy in- 
tention o/porfics.l— Hanson v. Parks, 
(1926} 3 D. L. R. 1103.— CAN. 

rl, ,)r-Beld: to make 


the 20 per cent, retained by the owner 
a valid security foi completion of the 
work, the architect in certifying 80 per 
cent, dno Hhonld base his estimate 
on the proportion that the value of 
tho work done bore to the cost of 
the entire undertaking. — Hopgood v. 
Fkenku (1921), 62 1). L. R. 419; 62 
S. C. R. 534.— CAN. 

h (p. 374) i. Oumer giving 

promissory notes in de faint of cash — 
Notes discounted xoith bank ct* interest 
paid.]— S mith v . M<’CurcHBON, [1922] 
I W, W. R, 300 ; 67 D. L. R. 554 ; 
31 Man. L. R. 413.— CAN. 

ftb. Under cost plus percentage agree- 
ment — Pan of material supplied by 
owner — IHghi of contractor to percentage 
on east of such material .] — Smith c. 
McCotcueon, [1922] 1 W- W. 11. 306 ; 
07 D. L. R. 554 ; 31 Mon. L. R. 413. 
—CAN, 

PART VI. SECT. 2, SUB-SECT. 1. 

186 i. Written contract — Evidence to 
vary iiuidmissible. J— K arsoa ard v . 
Bailey, [1931] 1 D. L. R. 85.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

195 ii. .] — Where a con- 

tractor chooses to adopt a more 
expensive method of carrying out his 
contract than the contract properly 
Interpreted calls for the loss is his own. 
— Georgia Construction Co. v. 
PACino Great Eastern Ry. Oo. 
(B. C.). [1929] 1 D. L. R. 77 : [1928] 
3 W. W. R. 466; on appeal. (1929] 4 
D. L. li. 161 ; S. C. H. 630.— CAN. 

e (p. 380) i. .] — A contract 

for the execution of road making works 
for a municipal council provided that 
no extra works done by the contractor 
would be paid for unless there wore an 
order in \mtlng & a oertiflout o of the 
engineer in respect of them. I’ltf. 
alleged that certain extra works were 
In fact done at tho oiul request of the 
engineer & with his knowledge, & that 
certain of tho extra works were actually 
paid for by progress payments on tho 
work completed, that deft, stood by & 
took tho benefit of tho extra works, & 
that ho tboroby had been induced to 
believe that deft, would not require 
written orders, & had acted to his 
detriment in the belief so induced r — 
Held: eveu if those allegations were 
proved, they did not ostablisb either 
waiver or estoppel, — Btsouth v. Shire 
OK Blackburn & Mitcham (No. 2), 
[1928] V. L. R. 662 ; [1928] Argus 

L. R. 337.— AXIS. 

so. Entire contract.] — ^Pltf . ooutraoted 
to perform the whole of the works 
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required in & about the coustmetion 
of a concrete retaining wall for deft, 
for a fixed price according to a certain 
plan & specification. The contract 
provided that the specification should 
form & be construed as forming part 
of the agreement. It also required 
pltf. to build tho wall in a certain 
position. This involved removing a 
sand bank. The plan show'od a bank 
anproxlmately 6 ft. in width. Pltf. 
claimed that the bank was 12 ft. in 
width, & he brought an action on the 
common counts for the work tSc labour 
done in removing the extra 6 ft. ; — 
Held : the contract was an entire 
contract to build the wall for a fixed 
prioe & that inasmuch as the speoifica- 
tion was, & the plan was not, expressly 
incorporated in tho contract, pltf.'s 
obligation to complete the works for 
the ameed price was not affected by 
the alleged understatement in the plan, 
& therefore he was not entitled to 
recover payment for extra work 
occasioned thereby. — Walker v. 
Kandwick Municipality (Council 
(1930), 30 S. R. N. S. W. 84; 47 
N. S. W. W. N. 20.— AUS. 

PART VII. 

r i. Defect due to unsuHabilUy 

of suOf eel-matter of contract — Method of 
repair,] — Held, the obligation of the 
contractor was not affected by the 
all-ged fact that the material was not 
suitahle to the climatic conditions. 
Jf a method of repair as satisfactory 
but loss expensive than that called 
for by the contract could be seotued 
by tho owner, he should bo bound to 
accept it. — B lomb r. Regina (City;, 
(19201 1 W. W. R. 311 ; 50 D. L. R. 
93 ; 13 Alta. L. R. 94.— CAN, 

sd. Liability of contractor for defects — 
Materials supplied by contractor .] — 
Webster v. McIntosh (Sask.), (19271 
3 D. L. R. 115 ; [1927J 2 W. W. R. 
838.— CAN. 

222 1. Notice to remedy defects — 
Failure to comply with — Liabitity of 
cmitractor,] — W’here a contractor was 
notified of defects by the owner & 
wrongly insisted that they wore trilling 

could be fixed up at slight expense, 
but the owner refused to accept repairs 
of that sort & employed a carpenter to 
do the necessary work : — Held : tho 
contractor had all the notice & oppor- 
tunity to repair properly which he 
could have claimed, even If the con- 
tract had expressly provided for such 
notice. — ^Webster e. McIntosh (Sask.), 
U9271 3 D. L. R. 116; (1927J 2 

W . W. R. 838.— CAN. 
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Part VIII. — Breach of the Contrkct. 

225a. Approval of coimcU*s survayor & Inspeotor — 280a. fixeess of cost of oomplatloii over ooti- 

Subsequent Olscovery of breach of contract — tract price.]— By a oontraict in writing 

Whether approval conclusive.}— Defts. agreed dated May 12, 1910, deft, agreed to build 

to build for pltfs. a number of housea In for pltf. a house, subject to the conditionB 

accordance with certain pla^ ds specifica- set forth in the schedule thereto, for the sum 

tions, the work to be carried out to the of £1,900. The condiUons provided {inter 

^tisfaction of the surveyor and the sanitary alia) that deft, should begin the works im- 

inspector of the urban district council. me^ately after possession of the site was 

The houses were completed to the satis* given to nim, & should regularly proceed with 

faction of the surveyor & the inspector, & ds complete the same within six months after 

pltfs. sold them at a profit. In fact the the date of the plans being passed by the local 

express agreement to cement & the implied authority, ^ mat if d^^ shoula suspend 

agreement to do the work properly had oeen the works or should not proceed with mem 

broken, & on complaint by the purchasers with due diligence, pltf. by his architect 

pltfs. carried out repairs to put the houses in should have power to give notice to deft, 

a habitable state, &; they sued defts. for the requiring him to proceed, & on failure of deft, 

cost of the repairs. Defts. contended that to comjMy with such notice for thirty days 

they were under no liability as the surveyor pltf. shoidd be entitled to enter upon & take 

& the inspector had approved of the work, possession of the works & site & employ any 

that pltfs., having sold tne houses at a profit, other person to complete the works. On 

had suffered no damage, & that, as the repairs July 10, 1910, the plans were duly passed, 

were only an act of generosity, pltfs. could not On July 14, 1916, an order was made by the 

recover the cost : — Held : there being in the Minister of Munitions under the powers of the 

contract no statement ^ that the approval Defence of the Kealm (Consolidation) Regu- 

of the surveyor & the inspector was to be lations, 1914, which provided that on & after 

final & conclusive, the^ approval was only July 20, 1916, no person should without 

^ protection, & pltfs. were licence from the Minister of Munitions corn- 

entitled to recover the difference between the mence or carry on any building or con- 

value of the houses as they ought to have struction work. On July 21 deft, applied 

been w hen completed & their value in for a licence to proceed, & continued to work 

fact. — Newton Abbot Development Co., fairly well until Aug. 12, when he ceased to 

t?. Stockman Bbos. (1931), 47 T. L. R. proceed with due diligence \^h the deliberate 

intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 

226b. Liability for defects limited to defects dis- thereby be enabled to put an end to the 

covered within five years — Discovery within contract. On Sept. 9 pltf.’s architect gave 

five years; — ^Effect on subsequent discoveries.] him thirty days* notice to proceed with the 

— district council employed contractors to works. On Sept. 30, before the expiration 

make a road, the contract containing the of the notice, the Minister of Munitions 

following clause ; Should it at any time refused to grant the licence to proceed, 

subsequent to the termination of the period of In an action bj^ltf , for damages for breach 

maintenance up to but not exceeding a period of contract : — Meld : deft, could not take 

of five years from the date of the completion advantage of the intervention of the Minister 

of the works be discovered that the terms of of Munitions, which was brought about 

this specification have been violated by the by his own act, the proper measure of 

execution of bad, insufficient or inaccurate damages was what it cost pltf. to complete 

work the council shall be at liberty to make the house substantially as it was originally 

good such work & to recover the cost thereof intended in a reasonable manner at the 

from the contractor . , ; — Held: the earliest moment he was allowed to proceed 

council could recover only for the defects with the work, less any amoimt that would 

discovered within the five years to the actual have been due & pavable to deft, by pltf., 

extent of that discovery, & such discovery had deft, completed the house to the rooflng- 

did not entitle the council to recover for in at the time agreed by the terms of ms 

defects thereafter discovered. — Mabsdek contract. — Mertens v. Home Freeholds 

Urban District Council v. Sharp (1931), Oo., [1921] 2 K. B. 626 ; 90 L. J. K. B. 707 ; 

48 T. L. R. 23, C. A. 125 L. T, 356, C. A. 


part Vlll. SECT. 1. 

k i. DiffereTU contractors for 

building db joiner vrork,] — A buUaer 
contracted to carry out the building &c 
plastering work to connectioxi with the 
erection of a house, & another con- 
tractor undertook to carry out the 
Joiner v'ork. The builder nnlsbed bis 
work, ec the owner accepted possession 
of the house Sc paid two tostalmeuts 
of the account. Afterwards the out- 
side walls began to crack, & it was dis- 
covered that the walls were off tho 
plumb. In an action by the builder 
for the balance of his account, the 
owner averred that the defect to the 
walls was occasioned by the use of 
faulty materials in the oonstruction 


of the concrete doors by the builder. 
The builder averred that the damage 
to the walls was caused by the use of 
unseasoned timber to the oonstmotJon 
of the roof by the other contractor. 
Neither of these averments was 
established at the proof, but either of 
them might have oeen the cause of 
tho craoktog of the walls: — Btid: 
breach of contract had not been 
established against pursuer, Sc he was 
entitled to d^ree for the balance of 
the contract price.— CABBirmEBS e. 
MaoGbbgor. [19271 S. 0. 816.— »COT. 


PART VIIl. SECT. 2, BtlB-8S0T. t. 

r (p. 389) 1. 

Where no time had been set for the 
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completion of a roof, which deft* 
agreed to build on pltf. *8 hotel, 8C at 
the expiration of a reasonable time the 
contractor left it unflnlthed, the 
owner agreed to the oontraotor under- 
taking to complete it within a farther 
period : — Held : the contractor was 
not liable to damages where, within 
that period, tho mmnlshed condition 
of the roof resulted to its destmotton 
by a storm Sc, oonsequentuai damage by 
rain to the hotel. — ^DtfMONT e. LANDRr 
^^k.^ R 606 ; [1927] 

s (p. 889) 1. Bight to general 

damages — Not tahsre no eaidenae of 
loee beyond epeew domoga.)— E vak8 «. 
Dr^pEB (Siuik.)tJ1337L 4 D. L. R. 

[1927] b V. W, R. 607.— CAN, 



VoL TO.— Bnildiiig Oontcacts. CaiM 280b— 288. 


280b. House improperly buflt — ^DUterence 

between value in fact & proper value.] — 

Nuwton Abbot Development Co., I/td. v. 
Stockman Bros., No. 225a, ante. 

888. Add. Annotation: — ^Refd. Widnes Foundry 
(1925), Ltd. V, Cellulose Acetate Silk Co. 
(1031), 47 T. L. R. 481. 

248. Add. Annotation : — Refd. Widnes Foundry 
(1025), Ltd. V. Cellulose Acetate Silk Co., 
Ltd. (1031), 47 T. L. R. 873. 

262. Add. Annotation : — ^Apld. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Oh. 310. 

268. Add. Annotation : — Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

265a. .] — ^A bill wUl not lie to compel the 


E eiformance of an agreement to build an 
ouae. — Eerington v. Aynbsly (1788), 2 
Bro. C. C. 341 ; 2 Dick. 692 ; 21 B. R. 440. 

278a. Non-oompllance with building regula- 

tions.] — Deft, agreed to erect a house accord- 
ing to a plan to be approved by pltfs., & 
according to the regulations of Metropolitan 
Building Acte. Pltfs. approved a plan, but 
it was objected to by the Board of Works 
Held : deft, must specifically perform his 
contract, subject to the plan being modified 
to conform with the regulations of the Board 
of Works. — CUBITT V. Smith (1864), 11 
L. T. 298 ; 28 J. P. 820 ; 10 Jur. N. S. 1123. 

Awnotaiion : — Retd. Wolverhampton Corpn, v. EmmonB, 
[1901] 1 K. B. 615. 


Part IX. — Excuses for Non-Performance 


279. Add. Annotation : — Refd. Larrinaga v. Soc. 
Franco- Americaine des Phosphates de Medulla 
(1923), 92 L. J. K. B. 455. 

282. Add. Annotaiiona : — As to (2) Refd. Mertens 
V. Home Freeholds Co., [1921] 2 K. B. 526 ; 
Dominion Coal Co. v. Maskinonge 8.S. Co., 
[1922] 2 K. B. 132 ; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 
92 L, J. K. B. 465 ; Cantiere Navale Triestina 
V. Handelsvertretung der Russe Soz. Fod. 
Naphtha Export (1925), 94 L. J. K. B. 579; 
Kurskii V. Timber Operators & Contractors, i 
[1927] 1 K. B. 298 ; The Penelope, [1928] | 
P. 180 ; Ilvman v. Hyman, Hughes v. 
Hughes, [10291 P. 1 : May r. May (1929), 
98 L. J. K. B. 770 ; Walton Harvey, Ltd. v. 
Walker & Homfravs, litd., [1931] 1 Ch. 274 ; 
Bell V. Lever Bros., Ltd. (1931), 146 L. T. 
258. 

285a. Brought about by contractor’s 

own act.] — Mertens v. Home Freeholds 
Co., No. 230a, ante. 

287a. Indemnity Act, 1920 (o. 48) — ‘‘ Direct 

Sc particular interference with business ” — 
What is.]-* -The claimant whose business was 


that of a steam-trawler owner had a contract 
with a firm of trawler builders to build for 
hhn a number of trawlers. Before the 
builders had commenced to build the trawlers 
so contracted for the Admiralty issued an 
order to them under Reg. 8a of the Defence 
of the Realm Regulations, directing them not 
to proceed with any work on vessels for 
private owners, but to work for the Admiralty 
instead. At the time of making that Order 
the Admiralty had full knowledge of the 
existence of the claimant’s contract with the 
builders. By reason of the order he suffered 
substantial loss. On a claim being made for 
compensation under Indemnity Act, 1920 
(c. 48), 8. 2 (1) (b) & Sched., Part II. : — Held : 
the Ailmiralty’s knowledge of the contract 
was wholly immaterial, & in so far as the order 
interfered with claimant’s business it was 
only a secondary & indirect interference, 
with the result t hat claimant was not entitled 
to compensation. — Black v. Adimiralty 
CoMiis., [1924] 1 K. B. 061 ; 93 L. ,1. K. B. 
341 ; 130 L. T. 711 ; 40 T. L. R. 310 ; 68 
Sol. Jo. 806, C. A. 

Annoitdion Refd. Br(>ck]i‘l)aulc, Li,«l. v. H., [1925] 1 K. B. 


Part X. — Forfeiture. 

298. Add, Annotation : — ^Refd. United States Shipping Board v. Durrell, [1923] 2 K. B. 739. 


PART vni. SECT. 8, SUB-SECT. 1. 

848 i. — — Deduction of value of in- 
completed work with fifty per cent 
thereon — Penottwd — MacDonald r. 
North West BisotnT Co., [1924] 1 
D. L. R. 987 ; 1 W. W. R. 796.— CAN. 

PART VIIL SECT. 3, SUB-SECT. 2. 

if. Owner taking poseession before 
compfefion.j— C assidy (A. W.) & Co. v, 
HiOKS <8ask.), [1929] 2 D. L, R. 353.— 
CAN. 


PART IK. SECT. I. 

1 1. .3 — ^A contractor who entered 

into a contract with a nuulcipallty for 
the oonstruotion of a eewer system is 
bound to do the work necessary to 
■bore up the aides of the trenches when 
he is met With a condition of the soil 
generally known aa -quiokaand; & 
that fact is not a auflloient oauae wmoh 
woiild justify the ot, to set c^de the 


oonti'act on tho gromid that its por- 
formamje Ih impossible. Even 11 the 
contract provides that the work will 
l>rt performed under the supervision 
of the city euKiiujer, the contractor 
cannot complain of the fact that the 
engineers had not {riven him any 
instructions or advice as to the >vay 
the trencher should be cribbed, as ho 
was at liberty to do such work in his 
own way without the permission of 
the emrlnoor as long as the latter was 
not makluff any formal objection. — 
rivet V. La Corporation du Village 
DE St. -Joseph, [1932] S, C. R. 1.— 
CAN. 


PART IX. SECT. 8, 

$g. Supply of defective maieriaUA — 
In an action wherein the contractor 
sued to recover the balance of the 
contract price unpaid under a oon- 
tract to dHll an oU well, Sc the owner 
pleaded that the oontraot had not been 
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completed. It was found that the con- 
tractor had carded oxit the contract 
except with respect to bailing tho well, 
& that he was prevented from doing 
so because tho casing pipe supplied by 
the owner was too light & ha<l col- 
lapsed : — Held : therefore, tho cose 
was one coming under the principle 
that where under the terms of a 
building contract mutual obligations 
are Imposed on both parties with 
respect to oair^ng out the contract, & 
as a result of the failure of the owner to 
fulfil his obligations the contractor 
Is unable to finish the work com- 
pletely, tho fact that the work was not 
fully completed does not disentitle the 
contractor to recover the full contract 
price, — U nion Drilung & Develop- 
ment CJo., Ltd. v. Capital Oil & 
Natural Gas Co., Ltd., [19311 1 
W. W. R. 786 : affd,. [1931] 2 D. L. R. 
851 ; 2 W. V. 508 ; affd» 11931] 3 
D. L, R. 656.— CAN. 



Oases 318— 342a. English and Empire Digest Supplement. 


Part XI.- 

312. Add, Annotalion : — As /o {1 ) Apld« Re Blyth 
Shipbuilding & Dry Docks Co. Forster v, 
Blyth Shipbuilding & Dry Docks Co., [1926] 
Oh. 494. 

816. A^d. Annotation : — Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v, Blyth 
Shipbuilding Si Dry Docks Co., [1926] Oh. 
<194. 

318. Add. Annotation : — Apld. Re Blyth Ship- 
building & Dry Docks Go., Forster v. Blyth 
Shipbuilding & Dry Docks Oo., [1926] Oh. 
404. 

319. Add. Annotation : — Dlstd. Rc Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Oh. 
494. 

819a. -.] — A shipbuilding contract pro- 

vided for payment of the price of the vessel 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, & others at various stages in 
the progress of the ship’s construction. She 
was to be constructed under the inspection 
of the purchasers’ sxirveyor, to whose 
approval the qxiality of the material used & 
the workmanship were to be subject. Clause 6 
provided that from after payment by the 
purchasers to tiie builders of the first instal- 
ment on account of the price the vessel & all 
materials A things appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 


Materials. 

eluding extras, become & remain the absolute 
pi*operty of the purchasers. After the first 
ins^ments of the purchase-money had been 
paid & the vessel had been partly constructed, 
a receiver was appointed in an action com- 
menced by debenture-holders of the ship- 
building CO. for enforcing their security ; — 
Held: certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel & approved by the purchasers’ 
surveyor, had not been “ appropriated for 
her ” within the above clause so as to become 
the property of the purchasers. — Re Blyth 
Shipbuilding & Diiy Docks Co., Forster 
V. Blyth Shipbuilding & Dry Docks Co., 
[1926] Ch. 494; 95 L. J. Oh. 350; 134 
L. T. 643, C. A. 

Annolai ion : — Refd. Behnke v, Bede Skipping Co., [1027] 
1 K. B. G49. 

325a. Erection of temporary building for special 
purpose — Agreement for return of materials.] 
— Pltf. agreed with deft,, who was mayor 
of H., to erect the hustings for the election 
for the borough of 11., as before with altera- 
tions, for £19 105. by receiving the wood back 
again. After the election was ended, the 
mob carried the wood of the hustings away. 
In oJtsumpsit for not returning the wood : — 
Held: deft, was bound to return the wood, 
by putting the hustings safely into the 
possession of pltf. — Fuixer v. Pattrick 
(1840), 18 L. J. Q. B. 236 ; 13 L. T. O. S. 
185; 13Jur. 561. 


Part XII. — Assignment and Devolution of Rights and 

Liabilities. 


840. Add. Annotation : — Consd. Earle i?. Hems- 
worth B. D. C. (1928), 140 L. T, 09. 

841. Add. Annotaiionsr : — As to (1) Consd. Re 
National Benefit Assce., [1924] 2 Ch. 339; 
As to {2) Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 
As to (3) Apld. Re City Life A.ssce., [1926] Ch. 
191. As to (4) Consd. Re National Benefit 
Assce., [1924] 2 Ch. 339. 

342. Add, Annotation : — Refd. Jones v. Oceanic 
Steam Navigation Co., [1924) 2 K. B. 730. 

842a. .] — PItfs. claimed £1,000 being retention 

moneys due from defts. to a firm of con- 
tractors. PItfs. claimed under an assign- 
ment dated Apr. 7, 1924. On Nov. 21, 1922, 
defts. entered into a building contract for a 
lump sum with S., the contractors, for the 
construction of a number of cottages under 
a housing scheme. The contract provided 
for interim payments, but no money was to 
become payable to the contractors except on 
the architect’s certificate in writing, & 
certificates were to be issued when work to 
the value of £1,000 had been executed & 
thereafter at monthly intervals as certified 

PART XL SECT. 2, SUB-SECT. 1. 
a i. ,] — An unpaid builder as 


by the architect in writing. He was to 
certify the amount from time to time payable 
to the contractors under the contract. The 
amount to be certified by the ai*cliitect on 
hifl first & monthly certificates as due to the 
contractors was to be at the rate of 90 per 
cent, of the value of the work, including 
extras. Tlje balance of 10 per cent, of the 
value of the woi*k was to be retained until 
the sum so retained, called a retention fund, 
should amount to £2,472 after which the con- 
tractors were to be paid monthly to the full 
value of the work done & the materials 
supplied. The retention fund was to bo 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varied 
by consent, & in the events which happened 
the retention fund amounted to £1,000 at 
the beginning of 1924. This was never 
deposited at the bank & remained a merely 
notional fund, but both partly treated it as 
a separate sum capable of being earmarked. 
It was included without distinction in the 
architect’s final certificate for £1,848 lOs. 2d. 
on Jan. 28, 1927. Meanwhile pItfs., who 
were supplying cement to the contractors, 

gtraotloti.— N. V. A. Chbtuar Firm 
V. Shabma (1927), I. L. R. 6 Ran. 87.— 

IND. 


such has no lien upon tho building in 
hifl poBsesaion tor the balance due to 
him, ualess under the contract for con- 
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found that the latter were getting into arrears 
with , their payments & to obtain further 
credit the contractors* being then indebted 
to pltfs. in the sum of £071 on Apr. 7, 1924, 
assigned to them the retention fund by a 
document dated Apr, 7, 1924, in the following 
terms : “In part reduction of the amount 
now, or to be, owing from iis to you for goods 
supplied by you, we hereby assign to you all 
moneys now or hereafter to become due to 
us from the Hemsworth R. D. 0. for retention 
moneys in respect of the G. housing scheme. 
& for which your receipt shall be a sufficient 
discharge. It is understood that we are onl> 
to be credited with the amount actually paid 
to you under this assignment as & when the 
same is received by you.** Due notice of 
that assignment was given by pltfs. to defts, 
on the following day. This was acknowledged 
by defts. on May 20, 1924. By that time the 
contractors had issued a number of debentures 
to the M. & C. Bank. These debentures were 
dated at various periods from Peb, 1, 1900, 
to Feb. 2, 1924, So they charged the under- 
taking & property, both present & future, 
of the contractors, the charge being a specific 
charge on their freehold & leasehold property, 
machinery, goodwill, & uncalled capital & 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to be at liberty to create any mtge. 
or charge on any of the assets in priority to 
the debentures. A receiver for the debenture 
hohlers was appointed in Oct. 1924, & he 
duly entered into possession. Seven days 
after the appointment of the receiver a 
resolution was piissed for the vohmtary 
winding-up of the co. The receiver refused 
to recognise the right of pltfs. to payment 
under their assignment in priority to the 
debenture holders, & on the architect’s 
ceitiflcate being given in Jan. 1927, defts 
declined to interplead & paid the retention 
moneys to the receiver for the debenture 
holders: — Held: the assignment in question 
was a good legal assignment & pltfs. were 
entitled to sue on it. The retention fund in 
this case arose out of an existing contract, 
although it did not become payable until a 
date later than that of the assignment, it was 


a debt or other legal thing in action which 
could be assimed. The assignment was 
within Jud. Act, 1 873, s. 25, & Law of Pro- 
pei*ty Act, 1926 (c. 20), s. 136. It could be 
sued on by the assignee without joining the 
assignor as a party. Pltfs. were therefore 
entitled to recover on the assignment. — 
Earle (G. & T.) (1925), Ltd. v. Hemsworth 
Rural District Council (1928), 140 L. T. 
69 ; 44 T. L. R. 768, 0. A. 

344. Add. Annotation 8 : — Refd. Cottage Club 
Estates v, Woodside Estate Co. (Amersham) 
(1027), 97 L. .1. K. B. 72; Re Wait, [1927] I 
Ch. 606 ; Earle v. Hemsworth R. D. C. (1928), 
140 L. T. 69 ; Williams v, Atlantic Assurance 
Co. (1932), 37 Com. Cas. 304. 

345. Add. Annotations: — Refd. Lawrence v. ITayes, 
[1927] 2 K. B. Ill ; Earle r. Hemsworth 
R. D. C. (1928), 44 T. L. R. 005. 

345a. Effect of — On contractor’s rights under 
arbitration clause.] — Building contractors as- 
signed to a bank all money due & to be- 
come due to them under a building contract, 
which contained an arbn. clause, & the proper 
notice of the assignment was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation & extra payment, recourse was 
had to arbn. : — Held : (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a “ legal “ or “ other remedy ’* 
for the debt within I^aw of Property Act, 
1925 (c. 20), s. 130 (1), & were not passed 
& transferred to the bank by the assign- 
ment ; (2) the arbitrator had to consider not 
merely the terms of the contract within the 
limits of the document, but also the applica- 
tion & enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
& he must make his award in favour of the 
building owners. — Cottage Club Estates 
V, Woodside Estates Co. (Amersham), [1928] 
2 K. B. 463 ; 97 L. J. K. B. 72 ; 139 L. T. 
353 ; 44 T. L. R. 20 ; 33 Com. Cas. 97. 


Part XV. — Arbitration Clauses. 


386. Add. Annotation: — Refd. Charles v. Cardiff 
Collieries (1028), 44 T. L. R. 448. 

PART Xni. SECT. 2, SUB-SECT. 2. 


387. Add. Annotation : — Consd. Czarnikow v. Roth 
Schmidt, [1922] 2 K. B. 478. 


n i. DifnnUsdl of snh-rontractor 

hy archiifci.] — Deft., a sub -contractor, 
gave pltf., a contractor, a price for 
certain work In connection with a 
building. The contractor was bound 
by general conditions of contract ; 
those conditions were not defined nor 
in the contemplation of the parties 
when the sub -contractor ’a price was 
Iven & accepted,' nor did he ever 
eoomo party to thorn, although they 
were referrod to & Incorporated In 
certain specifications according to 
which the sub -contractor was bound 
to work : — Held : the snb -contractor 
was not bound by a term in the general 
conditions whereby the amhlt<ict had 
power to dismiss a sub -contractor. — 
OSBUIIN V. IjBGaETT, [1930] S. A. S. R. 
345.— -AUS. 


372 ii. Mechanic's lien action 

pendirw against mh-coniractor — LiahUity 
for sales tor. I — Hope (Henry) & Sons. 
Ltp. V. Shektiy (RiciiAun) & Sons 
(1922), O. L. R. 237.— CAN. 

0 i. .] — Contractors : — 

Held : entitled to damages for breach 
of contract by snb -contractors by 
reason of materials not Iming delivered 
In time. — Hope (Henry) & Sons, 
Ltd, v. Shkkht (Richard) & Sons 
(1922), 52 O. L. R. 237.--CAN. 

PART XV, SECT. 1. 
b i. .] — A contract for the con- 

struction of a covered way from the 
mainland to a lighthouse contained 
an arbn. clause, the first part of which 
referred all disputes, whenever arising, 
as to the contract & its execution to 
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the employers* engineer, while the 
second part referred any dispute or 
claim arising after, or consequent on. 
the completion of the contract to 
another engineer. A dispute having 
arisen as to the rate payalbo for the 
removal of certain rock, tne con tractors 
refused to continue the work, &: the 
employers took the work out of their 
hands. An action having been brought 
by the contractors for payment of sums 
alleged to be due under the contract Sc 
for damages : — Held : as the work was 
still in progress, the first part of the 
arbn, clause applied. It being Im- 
material that the work had been taken 
out of the hands of the pursuers, Sc 
action slsted to allow the arbn. to 
proceed. — Crawford v. Nortuern 
Lighthouses C^mrs., [1926] S. C. 
(H. L.) 22.— SCOT. 



Omes 888—486. 


English and Empibb Bigbst Supplbmxnt. 


888. Add, Annotaiion : — ^Refd* Oxarnikow v. Both» 
Schmidt, [1922] 2 K. B. 478. 

388a. Clause restricting tlrae for opening reference 
— ** Until after completion of works — Mean- 
ing of.]-— The form of building contract iMued 
by the Royal Institute of British Architects 
provides, by condition 81 in the schedule 
thereto, that should the budding owner not 
pay the budder any sum certided by the 
architect within the time limited by the 
contract, the budder is to be at liberty to 
determine the contract & recover from the 
buddii^ owner payment for aU work executed. 
Condition 32 provides that in case any differ- 
ence shall arise between the budding owner 
& the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be referred to 
arbn., but that ** such reference . . . shall 
not be opened untd after the completion of 
the works.” During the progress of certain 
works which were being carried out under a 


building contract In the above form the 
budding owner neglected to pay the builder 
a sum certified by the architect within the 
stipulated time, de thereupon the builder 
determined the contract under condition 81. 
The budder commenced arbn. proceedings 
whde the contract works were stiU uncom- 

g leted, A; the arbitrator meuie an award in 
is favour for the money dhe to him tmder 
the contract : — Hetd : the words ” untd 
after the completion of the works ” in 
condition 82 meant untd after completion 
of the whole of the works contracted for, 
Sd not merely untd after completion of so 
much of the works as the budder was imder 
the circumstances bound to |ierform ; con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award ; or at all events the validity of 
the award was sufficiently doubtful to render 
it improper to enforce It summarily. — Smith 
V. Martin, [1925] 1 K. B. 745 ; 94 D. J. K. B. 
645 ; 133 L. T. 196, 0. A. 


Part XVI. — ^Architects and Engineers. 


425. Add. Annoiaiiona: — Folld. Boynton v. 

Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech B. D. C. v. Ward (1927), 91 J. P. 200. 

426a. Interim certificates.] — Pltfs., a 

local authority, made a contract with 
builders under which deft, was the architect. 
The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft, gave interim 
certificat<*s, & he also gave documents under 
which pltfs. paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates & documents pltfs. had to pay both the 
builders & the Board for the same material. 
In an action by pltfs. to recover the amount 
from deft, on the ground of negligence : — 
Held : as the certificates were only interim 


certificates, & as deft, on going into the 
figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft, had not been guilty of 
negligence, & the action failed — Wisbech 
Rural District Councils. Ward, [1928] 2 
K. B. 1 ; 97 L. J. K. B. 66 ; 138 L. T. 308 ; 
91 J. P. 200 ; 44 T. L. R. 62 ; 26 L. G. R. 10, 
C. A. 

428. Add, Annotation : — Consd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 656. 

434, Add, Annotaiion : — Dlstd. Nixon v, Erith 
U. D. C., [1924] 1 K. B. 87. 

486. Add, Annotation : — Refd. Nixon' v, Erith 
U. D. 0., [1924] 1 K. B, 819. 


PART XV. SECT. 4. 

0 i. .] — A tmlJdlug: contract 

contained a clause referringr all disputes 
arising: under the contract to the arbn. 
of the employers* en^eer, who In fact 
superintended & directed the work : — 
Held : as the contractors had agreed 
to the appointment of the engineer as 
arbiter, they could not object to his 
acting upon the ground that he was an 
interested party with a bias. — Craw- 
ford V. Northern LianTHousBS 
Combs., [1925] S. C. (H. L.) 22.— 
, SCOT. 


PART XVI. SECT. 1. 

tl. Vnq^mlified person ,} — 

Held : a person Illegally employed 
could not thereby found a claim for 
admission to the Aesoolation of Pro- 
fessional Engineers as being a person 
** practising as a profegsionarengmeer ** 
under Engineeimg Profession Act, 
Man. 1920 (c. 38). s. 7. — i?« EnoinkfJI- 
INO Profession Act, Re Jounson, 
(19221 3 W. W. R. 424 ; 70 D. L. R. 
161.— CAN. 


sf. Termination of appointment — By 
verbal cancellation given to architect's 
assistant — Record of canceUaMon made 
by archttect,h--Held : efBeotlve. — R ow- 
ley e. Cook, 11920J 2 W. W. R. 881 ; 
62 D. L. R. 709.— CAN. 


PART XVI. SECT. 2, SUB-SECT. 1.— A. 

■g. Whether architect liable for mis^ 
takes of surveyor.) — Bakrieb, Hall & 
Kruse v. South Sarnia Properties, 
Ltd., South Sarnia Properties, Ltd. 
V . Baird & Baird (Ont.), fl9Z8] 4 
D. L. R. 872; on appeal, [1929] 2 
D. L. R. 821 ; 63 O. L. H. 6 97.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 2. 

k i. In giving decisions ,} — 

Where the owner's eng^eer is made 
arbitrator, he must guard against 
being unduly induenced by his em- 
ployers ; & If it appears that he is so 
biased os to be likely not to decide 
fairly, then the contractor will not be 
hound by his decision. — Blomb v, 
Reoina (City), [1920J 1 W. W. B. 
311 ; 50 D. L. R. 98 ; 13 Alta. L. R. 
94.— CAN. 

PART XVI. SECT. 2. SUB-SECT. 8. 

sL Advertisement by unregistered 
architeit — Formerly on register but 
struck off ,] — R. V, Shbwbrooks, [19311 
3 W. W. R. 97 ; 56 Con, 0. 0. 365 ; 
44 B. 0. R. 313.— CAN. 

PART XVI. SECT. 8, SUB-SECT. 1. 

d i. .1— Pitt HeW ; en- 

titled to payment for plans adopted Sc 
used, although there was no express 
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contract tb that effect. — S inclair v. 
Land SK'rrLKMENT Board (B, C.), 
(19261 2 D, L. R. 1050.— CAN. 

gi. Work done before registrar 

Hon as architect ,] — A person employed 
as an architect who is not reglsterod, 
& whoso employment is disooutinuod 
before he becomes registered, cannot 
recover for his services. — Rowley t>. 


Cook, (1920} 2 W. W. R. 331 ; 52 
D. L. R. 709.— CAN. 


PART XVI. SECT. 8, SUB-SECT. 2. 

k i. Plans approved by employer — 
To be used at future daU,h—S€ld : 
employer bound to pay, even though 
the building oontenmlatod was never 
erected. — Q uirk v. Town of Sydney 
Mines (1923), 56 N. S. B. 281.— CAN. 

PART XVL SECT. 8, SUB-SECT. 8. 

445 IS. . J — ^AnATohltoot employed 

to prepare plans is entitled to be paid 
a hdr remimeratlon for his work, 
notwithstanding that the employer 
does not benefit by the work & does 
not erect the bntldings oontemplated 
by the plans. — HuroHXNsqN v. 

(1927), A N. L. E. 451.-% AF. 

446 111. — — .1— Bbidoman V, VoL- 
LAN8 (Man.), [1928] 3 D. L. R. 679.— 
CAM* 



VoL VIL— BuiUiiig Contracts. Cases 44&-468. 


448. Add, Annotation: — ^Reld. Graves v, Cohen 
(1920), 46 T. L. R. 121. 

452a. General Housing Memorandum 

No* 4.] — ^Blkington V, Wandswoeth Oorpn. 
<1924), 41 T. K R. 76 ; 88 J. P. Jo. 702. 

468. Add. Annotaiion : — ^Apld. Higgins v. North- 


ampton County Borough (1926), 90 J. P. 
82. 


Sect. 4.r-R£GISTRATION. 

See Architects (Registration) Act, 1931 
(c. 33). 


PART XVI. SECT. 8. SUB-SECT. 4. 

o (p. 446) 1. .1— Pltf., an 

arohllect. prepared plans for 8c superin- 
tended the erection of a building esti- 
mated to cost II 75»000. After ^0.000 
had been expended, pltf. rendered a 


partial account based upon the esti- 
mated coat at 3| per cent., amounting 
to 16,125, intimating that the full 
charge for his sorvlcoa would be 6 per 
cent, of the estimated cost. Deft, con- 
sidered the claim exceesiye, Sc dispensed 


with pltf.’s further services: — Hdd: 
pltf. Bhould be awarded tor his ser^oes 
up t u the time of bis dismissal, includlug 
damages for dismissal, the sum of 
•8,0^.— OoBB V. Rot. [1921 J 64 
N. S. R. 135 ; 67 D. L. R. 212.~CAN. 
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BUILDING SOCIETIES. 


Part III. 

18. Add, Annotation : — Oonsd. Hole v, Gamaey, 
[1930] A. C. 472. 

14. Add. Annotation : — Gonsd. Hole v. Gamsey, 

[1930] A. C. 472. 

15. Add, Annotation : — Consd. Ee United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

17. Add, Annotation : — Apld. Re Quinn k. 

National Catholic Benefit & Thrift Soc.’s 23. 
Arbitration, [192112 Ch. 318. 


—Rules. 

19. Add. Annotation -Consd. Hole v, Garnsey, 

[1930] A. C. 472. 

20. Add. Annotations : — Consd. Re Quinn k 
National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318 ; Hole v. Garn- 
sey, [1930] A. C. 472. 

Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L, J. Ch, 17. 


Part IV. — Officers. 


36. Add. Annotation : — Retd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 

37. Add, Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban k 
Harrow lioad Permanent Bldg, Soc., [1921] 
2 Ch. 438. 


65a. S, P. R. V. Hastie (1863), Le. & Ca. 269; 
1 New Rep. 335 ; 32 L. .1. M. C. 63 ; 7 L. T. 
695; 27 J. P. 85; 9 Jur. N. S. 235; 9 
Cox, C. C. 264 ; 169 E. R. 1391 ; sub nom. 
R. V. Hautie, 11 W. R. 293, C. C. R. 


Part VI. — Shares. 


84. Add. Annotation : — Consd. Rc United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

85. Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 


86. Add. Annoiaiion : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 
101. Add. Annotation : — Refd. Re Burradon k 
Coxiodge Coal Co. (1930), 23 B. W. C.'C. 7. 


Part VII.- 

110. Add. Citation: — subsequent proceedings. 
[192112 Ch. 438, C. A. 

Rights & benefits under — Whether 
transferable.] — Sun Building Society v. 

Suburban k Harrow Road 
Building SociE'ry, No. 230a, post. 

112. Add. Annoiaiixms : — As to (1) Refd. Sun Per- 
manent Benefit Bldg. v. Western 

Suburban k Harrow Road Permanent Bldg. 
Soc., [J921J 2 Ofi. 438. As to (3) Refd, Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban k Harrow Road Permanent Bldg. 
Soc., [1931] 2 Cb. 438. As to (4) Refd. Sun 
Permanent Benefit Bldg. Soc. tr. Western 
Suburban k Harrow Road Permanent Bldg. 
Soc., [1921] 2 Oh. 438. 

119. Add. Citation : — aubaequetU proceedings, 
[192112 Ch. 438, C. A. 

134. Add. Annoiaiion : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J, Ch. 17. 


-Advances. 

142. Add. Annotation lie United Citizens* 

Investment Trust (1931), 146 L. T. 213. 

146. Add, Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban k 
Hari*ow Road Permanent Bldg. Soc. (1921), 
91 L. .1.011.71. 

161. After this case add ; — 

.] — See, now, Law of Property Act, 1025 

(c. 20), 8. 115. 

174. After this case add : — 

,] — Sec. now. Law of Property Act, 1926 

(c. 20), 8. 116. 

182. After this case add ; — 

.] — See. now, Law of Property Act, 1925 

(c.20),s. 115 (9). 

184. Add. Annotalions : — Retd. Sweet v. Mac- 
diarmid (or Henderson) (1920), 7 Tax Cas. 
640; Inland Revenue Comrs v. Hay (1924), 
8 Tax Cas. 636. 


PART VII. SECT. 2. 

n i. HigM to partial release 

of mortgaoed property . ] — Almon e. 
Fairbanks (1876), 10 N. S. R. (1 
R. & O.) 407.— CAN. 


PART Vll. SECT. 3. 
td. Assumption of mortgage by pur- 
cJtaser — Monthly instalments unpaid — 


Rights of purchaser .] — Stark v. Shep- 
herd (1881), 28 Qp. 316.— CAN. 

PART VII. SECT. 4. 


I 088 O 8 Incurred In tbe manoffomont of 
the society .—Lee v. Canadian Mutual 
Loan Co. (1008), 23 C. L. T. 165; 5 
O. L. R. 471 ; 2 O. W. R. 370.— CAN. 


124 i. Determination of arwrunl nay- 
able — Liability for losses incurred in 
management of society. 1 — Held : under 
the intge. in queution & tbo bye-laws 
St. roles of the sooietT, the society could 
not charge against the mtge. a share of 
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PART VII. SECT. 6, SUB-SECT. 2. 

t. For the existing ** Held paragraph 
read ** Held : pltf. was entitled to 
foreclose for the whole amount due, 
to he computed according to the rules." 



Vol. Vn. — BoUdiog Societies. Cases 187a— 286a. 


Part VIII. — Borrowing and Loans 


187a. For purchase of mortgages — Whether pur- 
pose of society.] — Sun Building Society v. 
Western Suburban & Harrow Road 
Building Society, No. 230a, poai. 

190, Add, Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Oh. 83. 

198, Add, AnnotcUiona : — Aa to (2) Refd. Bowling 
V, Cox, [1926] A. 0. 751, (Jenerailyt Mentd. 
Dominion Coal Co, v, Mackinonge S.S. Co., 
[1922] 2 K. B. 132; Boston Corpn, i’. 
Fenwick (1923), 129 L. T. 766; Holt v. 


Markham, [1923] 1 K. B. 504 ; Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226; Anchor 
Donaldson v. Crossland, [1929] A, C. 297; 
Marconi*s Wireless Telegraph Co. v. Newman, 
[1930] 2 K. B. 292. 

202. Add, Annotation : — Refd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

208, Add, Annotation : — Refd. Me United Citizens’ 
Investment Trust (1931), 146 L. T. 213. 

220. Add. Annotation : — Refd. Bowling v, Cox, 
[1926] A. 0. 761. 


Part IX. — Investment or Other Application of Surplus Funds 


228. Add, Annotation : — Refd. Sun Permanent 
Beneht Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1021] 
2 Ch. 438. 

230. Add. Citation : — aubsequcni proceedings, 
[1921] 2 Ch. 438, C. A. 

230a. InsufiQclent surplus funds to carry 

out purchase.] — Although a building soch^ty 
may transfer . its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purcliaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it agrees to transfer 
such beneflts as it itself enjoys, & that it 
cannot do. Pltf. society was in liquidation, 
& in May, 1919, its liquidators entered into a 
contract with deft, society for the sale to 
deft, society of thirty-seven of the fr<*ehoJd 
& leasehold mtges. of pJtf. society for t*6,*IUO. 
Deft, society having declined to complete, 
pltf, society issued a writ for specific per- 
formance. Subsequently the parties by 
agreement stated a special case for the opinion 
of the ct. as to, amongst other things, whether 
the contract was vlira vires deft, society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, & whether pltf. society could transfer 
the mtges. without the consent of the 
mtgors. Both these points were decided in 
favour of pltf. society : — Held : (1 ) although 


the contract might be inira vires in its incep- 
tion, notwithstanding that deft, society had 
not sufficient surplus funds to carry it out, 
yet if at the time when an order was made for 
its specific performance deft, society had not 
sufficient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which w ere not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further efiect of the order, if made, 
would be to require deft, society to borrow 
money to pay for the mtges. ; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, & as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft, society to 
do an ultra vires act ; therefore no order for 
specific performance ought in the circum- 
stances to be made ; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft, society all 
the rights & benefits to which under them it 
was itstdf entitled, pltf. society was not 
ready A willing to perform its part of the 
contract, & consequently it could not enforce 
the contract. — Sun Building Society v, 
^Western Suburban & Harrow Road 
Building Society, [1921] 2 Ch. 438 ; 91 
I.. J. Ch. 74 ; 126 L. T. 782 ; 37 T. L. R. 
844 ; 65 Sol. Jo. 734, C. A. 


Part X. — Disputes. 

242. Add. Citation 37 J. P. 468. L. C. C. (1927), 137 L. T. 49. 

251. Add. Annotation: — ^Reld. Northwood Z77. Add. Citation : — 37 J. P. 468. 


Part XII. — Amalgamation and Transfer. 


286a. Amalgamation — Efiect of 1874 Act, s. 33 — 
Dissolution of constituent societies un- 
necessary.] — By a contract dated Sept. 15, 
1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-liouse. On 
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Nov. 30, 1925, the propcrt<y so contmeted 
to be sold was ratged. to the H. Equitable 
B.B, Society, & on Jan. 31, 1928, that society 
was united in accordance with the provisions 
of the Building Societies Acts with the 



Oases 286a— 870. English and Empire Digest Supfuiment, 


H. Permanent B,B. Society under the name 
of the H. Building Society. On Jiine 28, 
1928, the money due on the mtge. was repaid 
to the H. Building Society, which society 
gave a receipt endorsed on the mtge. A note 
was also endorsed that on Jan, 31, 1928, the 
H, Equitable B.B. Society & the H. 
Permanent B.B. Society were imited & became 
one society under the name of the H. Building 
Society, & that the transaction was duly 
registered as required by the Building 
Society Acts. The purchaser required an 
abstract of the documents effecting the 
transfer of the mtge. to the H. Building 
Society from the H, Ecjuitable B.B. Society 
asserted that resolutions as to union, the 
notice to the registrar, &> consents in writing 
of the shareholders in the two societies must 
be abstracted. The purchaser also claimed 
to be entitled to see the instrument of union 
to ascertain that the provisions of the Build- 
ing Societies Acts had* been complied with. 
The vendor contended that this was not 
necessary as under 1877 Act, s. 6, the 
registration operated as a conveyance of the 
property which was then vested in the H. 
Equitable B.B. Society. The judge held 
that under the Building Societies Acts the 
possibility was contemplated of a union with- 
out a dissolution of the uniting societies, & 
1877 Act, s. 5, which provided that the 


registration of the union should operate as a 
conveyance, must be read as subject to 
1874 Act, s. 33, under which the instrument 
of union might provide that certain properties 
should be excepted & not transferred, & it 
was therefore necessary for the piu^aser 
to be furnished with an abstract of the 
instrument of union to enable him to see 
whether 1877 Act, s. 6, could operate without 
any qualification : — Held : 1874 Act, s. 33, 
1877 Act, s. 5, contemplated that a union 
of two societies might be made without a 
dissolution of each society, & it was putting 
too much on 1874 Act, s. 33, to say it gave 
complete union so that no inquiry could be 
made as to the terms of union, & 1877 Act, 
s. 5, made it clear that only such properties 
vested in the united society as the instrument 
of union provided, therefore it was necessary 
that the vendor should abstract & verify the 
resolution of union, the notice to be given to 
the registrar of the union, & the other 
instrument of union if any, & until he had 
done so he had not produced to the purchaser 
a proper title . — Be Fryer &; Hampson’s 
Contract (1929), 140 L. T. 680, 0. A. 

285b. Properly vesting in united society — 
Dependent on terms of instrument of union. j~ 
Be Fryer & Hampson's Contract, No. 286a 
ante. 


Part XIII. — Dissolution. 


203. Add. Annotaiicrn : — Consd. Be United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

294. Add. Afinotaf'ion : — Consd. Be United Citizens* 
Investment Trust (1981), 101 L. J. Ch. 17. 

298. Add. Annoiaiion : — Refd. Be United Citizens* 
Investment Tivist (1931), 101 L, J. Ch. 17. 

807. Add. Citation : — subsequent proceedings y [1921] 
2 Ch. 438, 0. A. 

810. Add. Annotation : — Refd. Be United Citizens’ 
Investment Trust (1931), 101 I.. J. Ch. 17. 

318. Add. Annotation : — Consd. Bs United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 

314. Add. Annotation : — Consd. Be United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 


316. Add. Annotation : —Consd. Be United Citizens* 
Investment Trust (1981), 101 L. J. Ch. 17. 

343. Add. Annotatimi ■: — Refd* Be United Citizens* 
Investment Trust (1931), 146 L. T. 213. 

344 Add. Annotation : — Generally, Refd. Be 
United Citizens* Investment Trust (1931), 
146 Jj. T. 213. 

349. Add. Annotation : — Refd. Be United Citizens* 
Investment Trust, [1932] 1 Ch. 395. 

859. Add. Annotation : — Refd. Be United Citizens* 
Investment Trust (1931), 146 L. T. 213. 

865. Add. Annotation : — Consd. Be United Citizens* 
Investment Tiiist (1931), 101 L. J. Ch. 17. 

370. Add. Annoiaiion : — Aa to (2) Refd. Bowling 
V. Cox, [1926] A. 0. 761. 


BURGLARY AND THEFT INSURANCE. 


See Insurance. 
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Vd. Vn. Oases 80a— 201 


BURIAL AND CREMATION. 


Part I. — Rights and Duties of Executors and Others as to 

Burial. 


20a. > Not freehold estate — No personal estate — 

3 & 4 Will. 4, c. 104.] — Carter v. Beard 
(1839), 10 Sim. 7 ; 3 Jur. 632 ; 69 E. R. 614. 
AnnottUion .—Refd. Re Rhodes, Rhodes v, Rhodes (1890), 
44 Ch. D. 94. 

46. Add* Annotation: — Aa to (2) Retd. Kent v. 
Atkinson, [1923] P. 142. 


47. Add* Annotation : — Refd. Barnett v, Cohen, 
[1921] 2 K. B. 461. 

56a. Verbal Instructions by deceased for 

elaborate funeral.] — Re Read, Galloway v* 
Harris (1892), 36 Sol. Jo. 626. 


Part II. — Churchyards. 

69. After this case add : — 

.] — See, notv, Parochial Chmch Council (Powers) Measure, 1921 (No. 1), s. 4 (1) (ii) (c). 


Part III. — Burial in Churches and Churchyards. 

77. Add-. Annotation : — Refd. Preston Corpn. v. 121. Add. Annotation : — Refd. R. v. North, Ex p. 

Pyke, [1929] 2 Ch. 838. Oakey (1920), 43 T. L. R. 00. 

81. Add, Annotation : — Consd. Preston Corpn. v, 

Pyke, [1929] 2 Ch. 338. 138. Add. Annotation ReW. Capel St. Mary 

101. Add, Annotation : — Refd. Preston Corpn. v. Suffolk v. Packard, [1927] P. 289, 

Pyke, [1929] 2 Ch. 338. 


Part V. — Fees on Burial In Churchyard or Cemetery. 

165. Add. Citation : — sub nom. Anon., 1 Vent. 274. 


Part VII. — Provision of Land for Burial Grounds. 

201. Add. Annotation: — Generally, Refd, R. v. North, Ex p. Oakey (1926), 43 T. L. R. 00. 


PART 1. SECT. 1, SUB-SECT, 1. 

sa, General rule .] — In tho ahscncc of 
a testamentary disposition provicling 
otherwise, the right to the possession 
of a dead body for the purposes of 
preservation & burial belongs to the 
surviving husband or wife or next of 
kin, & for any infraction of said right, 
such as an unlawful mutilation of 
tho remains, an action for damages will 
Ue & recovery may bo had therein for 
mental suffering which results proxi- 
mately from tho wrongful act although 
no actual pecuniary damage is alleged 
or proven. — E dmonds i?. Armstrong 
Funeral Home, Ltd., [1930] 3 W. W. 
R. 649 ; [1931] 1 D. L, R. 076 ; 25 
Alta. L. R. 173.— CAN. 

8b. Right of executor .] — Tho exor. 
has a right to tho body tor the purpose 
of burial, &, In an aotion by an exor. 


against the widow' & others, an interim 
injunction was gmntcd & continued 
unto the trial of the action, restraining 
defts. from preventing pltfs. from 
carrying out the burial of the body of 
the deceased. — H un'TEB v. Hunter, 
[1930J 4 D, L. R. 255 ; 65 O. L. R. 
686.-— CAN. 


PART 1. SECT. 2, SUB-SECT. 2. 

80 . Coroner — Liability of muni’ 
cipality .] — ^An unclaimed biunan body 
having been found dead within the 
area of deft, municipality, a provincial 
coroner instructed pltf„ an under- 
taker, to prepare It for burial. Pltf. 
did the nooessary work & oomploted 
the burial & sued the municipality for 
his labour & expenses tncurred : — 
Held : reading together Coroners Act, 
R. S. M., 1913, Manitoba Anatomy 
Act, R. S. M., 1913, & Burials Act, 


R. S. M., 1913, sect. 5 of Coroners Act 
placed tho duty on tho coroner to 
cause tho body to be interred & 
sect. 10 of Burials Act rendered the 
municipality liable for the expenses of 
the interment. — Davby v . Cornwallis, 
[1931] 1 W. W. U. 1 ; 2 D. L. R. 80 ; 
39 Man. J,. R. 259.— CAN. 

PART III. SECT. 6, SUB-SECT. 2. 

186 i. Removal — To another part of 
churchyard,] — Where a proposed 
extension of tho fabric of a Soottisb 
Episcopal church entailed encroach- 
ment on part of the grravevard surround- 
ing tho church, tho ct., In the exercise 
of the notnle officium. authorised tho 
removal, subject to certain conditions, 
of the gravestones, & their re-erection 
upon or near tho fabric of the new 
building. — CiTRiSTiE, etc, Petixioners, 
[1926] S. 0. 750.— SCOT. 


. 1 . 6 . 
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Oases aoft— m 


English ^nd Empibe Digest Supplement. 


Part VIII. — Provision of Burial Grounds under Burial Acts 


204. Add^ Annotations : — Consd. NichoU v* Llant- 
wit Major Parish Council* [1924] 2 Ch. 214 ; 
L. 0. 0. V, Greenwich Oorpn*, [1929] 1 Oh. 
306. . 

228* Add, Annotation : — Refd* Botunda Hospital, 
Dublin V, Ooznan (1920), 7 Tax. Cas. 517. 

228a. Power to acquire land by exchange.] — 

NrcHOLL V. Llajsttwit Major Parish Coun- 
cil, No. 291a, post, 

231* Add, Annotation: — As to (1) Apld. Hosk 3 mB- 
Abrahall v, Paignton tJ. D. C., [1929] 1 Oh. 
375. 

237a. Allotment of unconsecrated part — For 
parishioners of particular denomination — 
Extent of rights.] — 1853 Act, a. 7, upon its 
true construction, authorised the allotment 
by a burial board of portions of the uncon- 
secrated part of a new burial ground for 
burials exclusively of parishioners belonging 
to the particular religious denomination for 
whom an allotment is made. 

Under the provisions of the Burial Acts 
such an allotment was in 1854 made by pltfs., 
as the burial board, of a portion of the 
unconsecrated ^ound for the burial of the 
Homan Catholic parishioners. Upon an 
originating summons under R. S. C., Ord. 64, 
r. 1, taken out by pltfs. to have it determined 
whether, by virtue of that allotment for the 
Roman Catholic parishioners, a deceased 
parishioner not a member of the Roman 
Catholic denomination could be buried in 
such allotted portion ; & if he could, whether 
he could be so buried with the rites or 
ceremonies of any denomination other than 
those of the Roman Catholic ; — Held : 
(1) the portion so allotted for the Roman 
Catholics was by virtue of its allotment 
appropriated exclusively for the burial of the 
Roman Catholics ; (2) a Roman Catholic 

parishioner had, under the Burial Acts, no 
greater rights in the portion so allotted for 
their burial than a parishioner, as such, had, 
before those Acts, in his old parish burial 
ground ; &, consequently, although he still 
had, under those AAb, a right of interment in 
that allotted portion, he had no individual 


right, as a parishioner, to interfere with the 
burial therein of a parishioner of a different 
denomination.; (3) the A.-G. was entitled in 
properly constituted proceedings, if he should 
ihink tit to institute them, to an order 
1 ‘estraining pltfs. from permitting the burial 
of persons other than Roman Catholics in 
the portion allotted to Roman Catholics; 
(4) nothing in 1858 Act enabled any j^articular 
rites or ceremonies to be enforced m regard 
to burials within the portion allotted to 
Roman Catholics or rendered the performance 
in regard to such burials of any particular 
rites or ceremonies unlawful. — ^Preston 
C oRPN. V. Pykb, [1929] 2 Ch. 338 ; 98 L. J, 
Ch. 888 ; 141 L. T. 262 ; 93 J. P. 181 ; 46 
T. L. R. 398 ; 27 L. G. R. 740. 

287b. Right of parishioners of other 

denominations to burial.] — ^Preston Corpn. 
V, Pyke, No. 237a, ante, 

237c. Restraint of unauthorised burial 

by Attorney-General.] — Preston Corpn, v. 
Pykb, No. 237a, ante, 

237d. Performance of particular rites 

& ceremonies — Whether enforceable,] — 
Preston Corpn. v, Pyke, No. 237a, ante, 

237e. Whether lawful.] — Preston 

Corpn. v, Pykb, No. 237a, ante, 

262a. .] — The exclusive right of burial in 

part of a cemetery granted by a local autho- 
rity under 1879 Act, s. 2, which incorporates 
1847 Act, to a grantee who has purchased 
the right to erect a vault on the space set 
apart for the purpose of the grant, is a right 
of interment of the dead therein & of keeping 
the vault in reasonably good repair subject 
to such regulations as the local authority 
think fit. The grantee has no freehold 
interest in the space or the vault & no right 
to use them for the purpose of performing 
private rights or ceremonies, or to open or 
enter the vault for the purpose of depositing 
articles therein, without the consent of the 
local authority. — Hoskins-Abrahall v, 
Paignton Urban Councix^, [1929] 1 Ch. 
376 ; 98 L. J, Ch. 103 ; 140 L. T. 397 ; 93 
J, P. 93 ; 45 T. L. R. 161 ; 27 L. G. R. 129, 
C. A. 


Part X. — Position of Burial Grounds. 


272. Add, Annotation: — As fo (1) Refd. Graigola 
Merthyr Co. v, Swansea Corpn., [1929] A. C. 
344. 


274, Add, Annotation : — ^Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344, 

277. Add, Annoiaiion : — Refd. A.-G. v, Hodgson, 
[1922] 2 Oh. 429. 


PART VIII. SECT. 6, 

260 i. Extent of righJt — To A, Mb 
heirs it assigns ,**) — Under Cemetery 
Act, K. 8. A., 1922 (o. 166), the 
purchaser ot a lot cannot get by a 
oonveyanoe, even when expressed to 
be to ids heirs Sc assigns, a title In lee 
simple without lestnotion or limita- 
tion. The title whioh he obtains may 


properly be desoribed as an easement. 
— Stbathoona Ormbtrbt Co. v, Tay- 
lor, 119241 3 D. L. R. 626 ; 2 W. W. R. 
970 i 20 Alta. L. R. 459.— CAN. 

260 ii. — 7*0 whom right of 

burning passes ,] — The right of burying 
in the lot suoooeds, speaking generally, 
to the next-of-kin of dooeaaed. — 
Stbathoona Cbhbtsbt Co. v, Taylor, 


[19241 3 T). L. R. 626 ; 2 W. W. R. 
970 ; 20 Alta. L. R. 469.— CAN. 

PART IX. SECT. 1. 
td. Prohibiting employment of hired 
labour to improve burial plote.]— Held : 
reasonable Sc within the directors' 
powers.— 8TRATHCONA Cbmetbby Oo. 

V, Taylor, [19241 3 D. L. R. 626 : 2 

W. W. R. 97 6; 20 Alta, h, R. 469.— CAN. 
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Part XI. — Closed and Disused Burial Grounds. 


284. Add. Annotation : — Refd. Swift v. Board of 
IVade, 11026J A. C. 620. 

290. — After this case add 

.] — See^ noWf Parochial Church Council 

(Power6) Measure, 1921 (No. 1), s. 4 (1) (ii) (c). 

291. Add. AnnotcUiona : — Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. V. Greenwich Corpn., [1929] 
1 Ch. 305. 

291a. .] — A parish council being the duly 

constituted burial authorit;^ for the parish 
took from pltf. , in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land ** to 
hold the same . . * according to the true 
intent &> meaning of the Burial Acts. The 
land proved undt & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pltf,, with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground : — Held : (1) the land 
first acquired by the council had never been 
“ set apart for the purposes of interment ** 
Sc was not therefore a “ disused burial 
ground,*’ so as to be subject to the restriction 
imposed by 1884 Act, s. 3 ; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 
interment confewed respectively by 1852 
Act, 88. 28 Sc 26, as extended by 1853 Act, 
s. 7 . — Nicholl v. Llantwit Major Parish 
Council, [1921] 2 Ch. 214 ; 93 L. J. Ch. 
602 ; 131 L. T. 634 j 68 Sol. Jo. 718. 

Annotation : — As to (1) Expld. L. C. C. r. Greenwich Corpn., 
imu] 1 Ch. 305. 

292. Add. Annotations : — Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch, 214. 
Apld. L. C. C. V. Greenwich Corpn., [1929] 
1 Ch. 305. 

294a. Land set apart for Interment — Interments 
abandoned as to part — Continued as to other 
part.] — (1) Wliere a piece of land has been 
effectually set apart for the purposes of 
interment it becomes a burial ground ” 
within the aggi-egate definition of Metro- 
politan Open Spaces Act, 1881 (c. 34), 1884 
Act, Sc Open Spaces Act, 1887 (c. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
“ disused burial ground ” within the similar 
definition, although interments still go on 
in other parts of the cemetery, 

(2) A sale of a “ disused burial ground ” 
by the Admiralty under the general powers 
of Admiralty Lands Sc Works Act, 1864 
(c. 67), 8. 16, is not a sale under the authority 
of an Act of Parliament within 1884 Act, 
8. 6, Sc consequently the disused burial 
ground still remains subject to the building 
prohibitions of 1884 Act, s. 3 . — London 
County Council v. Greenwich Corpn,, 
[1929] 1 Ch. 306 ; 98 L. J. Ch. 49 , 140 L. T. 
466 ; 93 J. P. 123 ,• 46 T. L. R. 144 ; 27 
L. G. R. 282. 


296. Add. Annotation: — Consd. L. C. C. v. Green- 
wich Corpn., [1929] 1 Ch. 305, 

296a. . Sale by Admiralty.] — London County 

Council v. Greenwich Corpn., No. 294a, 
ante. 

800. Add, Annotationa : — Apld. Stevens v. Willing 
& Co. (1929), 167 L. T. Jo. 178. Consd. St. 
Nicholas Aeons v. L. C. C., [1928] A. C. 469. 

300a. Urinal.] — A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space. Sc the laying out Sc 
maintenance of it as such. Authority was 
sought for laying out Sc maintaining part of 
the churchyard as a playground for children 
Sc for the erection upon it of urinals Sc a small 
toolshed : — Held: (1) the proposed uiinals 
were “ buildings ” within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 32), s. 4, Sc the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out & maintaining 
of the churchyard as an open space, Sc was 
not a “ building ” within the above Acts ; 
(3) the facts proved justified the authorisation 
of games in the converted chui’chyard, but 
organised games, such as cricket Sc football, 
the laying out of tennis courts & the erection 
of swings Sc other stmetures should bo pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions Sc prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, Sc had carried a copy thei*eof 
into the diocesan registry for approval by 
the chancellor. — Bermondsey Borough 
Council v. Mortimer, [1926] P. 87. 

300b. Toolshed.] — Bermondsey Borough Coun- 
cil V. Mortimer, No. 300a, ante. 

300c. Underground chamber.] — St. Nicholas 
AcoNs (Rector Sc Churchwardens) v. 
London County Council, No. 309a, post. 

809. Add. Annotation : — Distd. St. Nicholas Aeons 
V. L. C. C., [1928] A. C. 469. 

309a. -.] — A brick built chamber in- 

tended to contain macliinery for transform- 
ing electric current, with a roof of asphalt 
supported by steel girders Sc reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a “ build- 
ing ” erected “ upon a disused burial ground ” 
within 1884 Act, s. 3, Sc an ecclesiastical ct. 
has no jiirisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation. — St. Nicholas Acons (Rector 
Sc Churchwardens) v. London County 
Council, [1928] A. C. 469 ; 97 L. J. P. 0. 
113; 139 L. T. 630; 92 J. P. 185; 44 
T. L. R. 660 ; 26 L. G. R. 683. P. 0, 

316.. Add. Annotation : — GeneraXiy^ Refd. Ber- 
mondsey B. C. 17. Mortimer, [1920] P. 87. 


PART XI. SECT. 1, SUB-SECT. 2.— A. 

284 i. Oompuhorv $aie — Basis of 
oon^pmsation .] — On ezptoprlaUozi of 


a oemetery, the trustees can only 
claim value as cemetery Sc cannot have 
the value of sand & gravel deposits 
beneath it, that not being part of the 

31 


value to the owners. — R. v. Middleton 
Church Trustees (1920) 66 D. L. R. 
60.-~CAN. 
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828a. Playground lor children — ^Tennis courts 330. Add, Annotation : — Consd. St. Nicholas Aeons. 

dc swings.] — BEiiMONDSBY BoEOUGH COUNCIL Loudou V, L. 0. 0., [1928] P. 102. 

V, Mohtimee, No. 300a, auto. 


Part XIV. — Burial of Persons Found Drowned. 

850. After this case add : — 

.] — See^ now. Burial of Drowned Persons Act, 1886 (c. 20). 


Part XVI. — Registration of Burials. 


375. Add, Annotations: — As to (1) Consd. Gla* 
morgan County Council v Olasbrook, [1924]. 
1 K. B. 879. As to (2) Consd. Glamorgan 
County Council v, Olasbrook, [1924] 1 E. B. 
879 ; China Navigation Co., Ltd. v, A.-G. 


(1932), 48 T. L. R. 376. Refd. Brocklebank v. 
R., [1925] 1 K. B. 52. As to (3) Refd. Marshal 
Shipping Co. v. Board of Trade, [1923] 2 
K. B. 343. 


Part XIX. — ^Taxation and Rating of Burial Grounds and 

Burial Fees. 

389. Add, Annoiationa : — Refd. Poplar Assmt. Com. v, Roberts, [1922] 2 A. 0. 93 ; Harper 
V. Hedges, [1923] 2 K. B. 314 ; Ilford Corpn. Mallinson (1932), 90 J . P. 185. 


PART XIX. 

sm. Taxes — Whether land in use for 
purposes of cemetery.] — Burnaby Dia- 
TR>CT Corpn. t>. Ocean View Devblop- 
lEBNT, Ltd., [19231 3 D. L. R. 1073 ; 


32 B. C. R. 413.— CAN. 

ra i. Method of 

valuaiion,] — Falkirk Parish Council 
V. Stirlinoshire Assessor, [1928] 
S. C. 405.— SCOT. 


m ii. ~.J — ^Abeb* 

DBEN Assessor v, Aberdeen Cbme- 
TERY Oo., Ltd. : Aberdeen Assessor 
V , Master of Trades Hospital, 
I1929J S. O. (Ct. of Sess.) 275.— SCOT. 
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Vol. vm. Cases 4ar-81. 


CARRIERS. 


Part I. — Who is a Common Carrier. 


4a. .] — ^Defts., furniture removers 

& warehousemen, contracted to carry pltf.’s 
fumittu^ from L. to H., the contract being 
subject to a condition that the contractors 
would not be responsible for loss or damage 
caused by fire. Part of the fximiture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the n^ligence of derts * 
servants, the remaining portion being damaged 
by the fire. Pltf. sued defts. for the value of 
the goods damaged & destroyed : — Held : 
defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to fire caused by the n^ligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental fire. — Turner v . Civil Service 
Supply Assocn., Ltd., [1926] 1 K. B. 50; 
96 L. J. K. B. Ill ; 134 L. T. 189. 

Annotations: — FoUd. Fa^ran t>. Green & Edwards (1925), 70 
Sol. Jo. 185. Refd. Calico Printers* Assocn., Ltd. v. 
Barclays Bank (1931), 145 L. T. 51. 

41 ), .] — Lefts., furniture removers & 

warehousemen, contracted to carry pitf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 
responsible for fire. The goods, which were 
loaded on a motor van, were destroyed whOe 
in transit by fire, which was occasioned by the 
negligence of defts.’ servants. Pltf. sued 
defts. for the value of the goods : — Held : 
as defts. were bailees only & not common 
carriers, &, therefore, not liable for an 
accidental fire, the condition must be con- 
strued as exempting them from liability for 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
— Fagan v . Green & Edwards, Ltd., [1926] 

1 K. B. 102 ; 95 L. J. K. B. 863; 134 L. T. 
191 ; 70 Sol. Jo. 186. 

Annotation : — Refd. Calico Printers* Assocn., Ltd. v, Barclays 
Bank (1931), 145 L. T. 51. 

5a, Upon terms limiting liability.] — Great 

Northern Ry. Co. v. L. E. P. Transport & 
Depository, Ltd., No. 234a, post , 

6, Add . Annotation : — As to (3) Refd. G. N. Ry. 

V. L. E. P. Transport & Depository, [1922] 

2 K. B. 742. 

$a. No fixed terminus,] — L iver Alkali Co. 

V , Johnson, No. 31, post . 


12a. -•] — ^Turner v . Civil Ser- 

vice Supply Assocn., Ltd., No. 4a, ante . 

12b. — J — Pagan v . Green & 

Edwards, Ltd., No. 4b, ante . 

14a. Of goods accompanied by passenger.] — 

By Ixindon County Council (Tramways & 
Improvements) Act, 1911, s. 42 : ** Every 
passenger travelling upon any of the council’s 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge ... all such luggage to 
be carried by hand ” under certain con- 
ditions. In respect to luggage which did 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. Pltf., wishing to send a parcel of goods 
weighing some 60 lbs. to a customer, instructed 
his servant to convey it by one of defts.’ 
tramcars. The servant did so, & in addition 
to paying his own fare paid 2d. for the parcel. 
When he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. In an action brought by 
pltf. claiming damages ! — Held : the pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London County Council were 
not common carriers of goods so as to be 
entitled to the benefit of Carriers Act, 
1830 (c. 68). — Rosenthal v. London County 
Council (1921), 131 L. T. 663 ; 88 J. P. 
157 ; 22 L. G. R. 627. 

16. Add, Annotation : — Consd. G. N. Ry. v, 

L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

17. Add, Annotation : — Refd. G. N. Ry. v, 

L. B. P. Transport & Depository, [1922] 2 

K. B. 742. 

18. Add, Annotation : — Refd. G. N. Ry. v, 

L. B. P. Transport & Depository, [1922] 
2 K. B. 742. 

31. For existing paragraph substitute the follow- 
ing : — 

Deft, was a barge-owner, let out his 
vessels for the conveyance of goods to any 
customers who applied to him. Each voyage 


PART I. SECT. 1. 

4 t. Carrying on business as carrier — 
Fumilurs remoter,] — Deft., a cairier 
& forwardiDg agent, tendered for tbo 
removal of piu.'s fnrnitnre in the 
foUowmg terms : ** We beg to qnote 
£120. This price Inoliidcs all transit 
oborgee. inclnding delivery to house & 
onpacking, also risk of breakoge, the 
value of any one package not to 
exceed glO.»» This tender was ac- 
cepted : — Held : deft, was not in this 
transaction a common oarrior, & Mer- 
cantile Law Aot, 1918. s. 19, did not 
apply. — WiisoN o. New Zealand 
hScprrbb Co., Ltd., [1923] K. Z. L. II. 
201.— N.Z. 

51. Carrier of goods-^f all persons^ 
For A<re,l— M athewson o. Mitchell, 
Poolky V, Mitchell, [1925] 4 D. L. R. 


384.— CAN. 

h i, Right to reject reserved ,] — 

A earlier who, while inviting all & 
sundry to employ him, reserves to 
himself the right of accepting of reject- 
ing their offers of goods for carriage, 
whether his conveyances are full or 
empty, being guided in his decision 
by the attractiveness or othtsrwlse of 
the particular offer, & not by his 
ability or inability to carry having 
regard to his other eng^ments. is 
not a common carrier, — C rum v . Bio 4 
Transfer & Storaob Co., Ltd., [1930] 
1 W. W. R. 547 ; ajffd,, [19301 4 D. L. R. 
486 ; 2 W. W. R. 337.— CAN. 

PART 1. SECT. 2. 

161. Haulage conlratAor — Person tow^ 
ing damaged motor cars ,] — Persons 

1 


engaged in the business of towing 
damaged motor oars are common 
carriers, & as such are entitled to 
retain the thing transported until pay 
ment for services rendered.— Terry v. 
Automobile Owners Absoon. (1927), 
Q. R. 65 S. C. 890.— CAN. 

sb. Public vehicle under Public 
Vehicles Art .] — A public vehicle under 
Public Voliicles Act, R. S. S., 1930, is 
not a " common carrier ** within sect. 
216 (84) of City Act, R. S. S., 1930, 
which gives a city power to make bye- 
laws for the licensing of common 
carriers,** nor, therefore, within the 
meaning of a city bye-law imposing a 
licence fee on motor vehicles operated 
as “common oarriers.** — L tne v. 
Checker Stage Servioe, Ltd., [1932] 
1 W. W. R. 335.— CAN. 
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was made under a separate agreement, Sc a 
barge was not let to more than one person 
for the same voyage. Deft, did not ply 
between any dxed termini, but the customer 
fixed in each particular case the points of 
arrival Sc departure. In an action against 
deft, by the pltfs. for not safely Sc securely 
carryii^ certain goods ; — Held : deft, in 
exercising this employment had incun'ed the 
liability of a common carrier, Sc was liable 


Part II. — Private Carriers 

43, Add. Annotafion : — As (1 ) Ref(L Phillips v. 

Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539. 

44. Add. Annotations : — Generally^ Gonsd. HaUi- 
well V. Venables (1930), 99 li. .7. K. B. 353. 
Refd. Pratt v. Patrick, [1924] 1 K, B. 488. 


though the goods were lost without negligence 
on his part. 

Deft, was not a common carrier nor liable 
as such, but was liable as a ship-owner carry- 
ing goods for hire, upon the custom applicable 
to him as such (per Oxtr.). 

Add. Annotations : — Held, G. N. Ry. v* 
L. B. P. Transport Sc Depository, [1922] 
»2 K. B. 742 ; Turner v. Civil Service Supply 
Assocn., [1926] 1 K. B. 50, 


and Forwarding Agents. 

46. Add. Annotation : — ^Refd. Troy v. Eastern Co. 
of Warehouses Insce. Sc Transport of Goods, 
etc. (Petrograd) (1921), 91 L. J. K. B. 632. 

40. Add. Citation : — 1 6 Asp. M. L. 0. 208. 

47. Add. Citations : — 91 L. J. K. B. 632; 16 
Asp. M. L. C. 387. 


Part III.— The Contract at Common Law. 


61. Add. Annotation : — Refd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 2 

K. B. 742, 

68. Add Annotations: — As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 138 

L. T. 369. As to (2) Refd. Buerger v. Cunard 
S.S. Co., [1923] 2 K. B. 646. 

66. Add. Annotations : — As to (1 ) Refd. G. N. Ry. 
V. L. E. P. Transport & Depositorv, [1922] 
2 K. B. 742 As to (2) Refd. G. N. Ry. v. 
L E. P Transport & Depository, [1922] 
2 K. B. 742. 

82. Add. Annotation : — Refd. G. N. Ry. v. L. E. P. 

Transport & Depository. [1922] 2 K. B. 742. 
85. Add. Annotation Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

90a. .] — Gkrat Northern Ry. Co. v. 

L, E. P. Transport & Depository, Ltd., 

No. 234a, post. 


02a. .] — Chests of tea of resps. were 

delivered to a railway co. for conveyance 
from A. to C. The railway broke down, Sc 
by an arrangement between the railway co. 
& applts., who were common carriers by water, 
appits. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railway again : — Held / in so 
doing, appits. had not so far departed from 
their usual course of business as tf.» take these 
journeys out of their usual business as 
carriers. Sc they were liable for the loss of the 
tea which was destroyed by fire while on 
board one of their boats. — India General 
Navigation Sc Hy. Co. v. Dekhari Tea Co. 
(1923), 93 L. J. P. 0. 108; 130 L. T. 654; 
16 Asp. M. L. C. 285, P. 0. 

96. Add Annotation : — ^Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 


part in. sect. 3, sub-sect. i.~a. 

t i. .J — The onus is on the 

carrier to prove that the loss Is not 
due wholly or in part to bis negliffence, 
& that he took all kuuvni Dieans a 
reasonably pnident carrier should take 
to preserve goods from damage. — 
OANA.ni AN Northeun Qdkbeo Ry. 
Co. V. Plket, [19231 4 D. L. U. 1112; 
26 Can. Ry. Oas. 238.— CAN. 

t ii. .] — In accordance with 

a rule of the Canadian freight oJaSftlfloa- 
tlon approved by Ratlway Board^raods 
wore loaded by the owners, pltto., & 
nndei the standard bill of lading, oarriors 
are not liable for any lose or damage 
caused by the act or default of the 
shipper or owner. An aooident hap* 
pened through the flooring of a car 
giving way on account of the weight 

S laced on It by pltfs. The defective 
ooring was kuowo to both parties, 
but pltfs. alone knew the ase the oars 
were to be put to : — Held : the occl* 
dent should be attributed to pltfs.* 
method of loadlbg rather than to any 
breaoh of duty on part of defts. — 
Canadian W'K<*TTNUHOfT8K Co., Ltd. 
«. Canadian PArinn Ry. Co. (1923), 
54 0. L. R. 238.— CAN. 


% tU. Default of oonsignee,}^ 

Hatfibld & Co. «. Canadian Paoitic 


Rt. (N. B.), fl926J 2 D. L. R. 93.— 

CAN. 

t Iv. Position of Innian rail- 

ways .] — A railway oo. in India under 
Indian Railways Act, 1890, is not 
an Insurer, but Is under the duty of 
taking a certain measure of reasonable 
care. — Grbat Indian Peninsula Ry. 
Co., Ltd. v. Jbsraj Patwabi (1927), 
1. L. R. 65 Calo. 132.— IND. 

77 ii a. . I — Northern 

Grain Oo. v. Canadian National 
Ryr. 8c Grand Trunk Pacific Ry., 
11922] 3 W. W. R. 73.3; 70 D. U R. 
281.— CAN. 

77 V. Through sub’Con- 

tractor’s negligence.'h-When a carrier 
undertakes for reword to carry goods 
5c entrusts the carriage of them to a 
8Ub*coQtraotor, 8c the goods are Bubse* 
quently lost through the sub*oou- 
tractor's oegUgenoe or that of bis 
sorvauta, the carrier is liable, because 
there has been a bresMib of his under- 
taking that ordinary oare will be 
exercised In the carriage ot the goods. 
— WiiNON p. New Zealand Express 
Oo., Ltd. (No. 2), (19241 N. Z. L. R. 
465.— N.Z. 


77 vf. S. P. Wilson v. New Zea- 
land Express Co., Ltd. (No. 8), 
[1924] N. Z. L. R. 890.— N.Z. 

77 vH. What amounts to 


negligence.] — Whore goods entrusted to 
a balif?e for reward are lost or destroyed 
while In his custody, the onus is on him 
to show that the loss or destruction 
was not duo to his negilgcnce. Where 
while a motor van carrying goods for 
hire was being operated with the out- 
out open flames occasionally issued 
from the heater pipes at a point only 
a few Inches from the wooden floor of 
the van. It cannot be said that this 
method of operation did not constitute 
.negllgonce. — CuuM v. Bio 4 Transfer 
&Stora(JeOo., Ltd., [19301 2 W. W. R. 
337 ; 4 D. L. R. 486.— CAN. 

88 ill. .) — Goods were dam- 

aged : — Held : defts. were not excused 
from liability by any special contract 
in the bills ot lading issued after dcUvery 
taken of the goods, &, having failed to 
show that the dama^ was not caused 
by their fault or neglect they were liable. 
— EnaETT, Ltd. v. Pacific Great 
Eastern Ry. Co., J1923) l W. W. B. 
684 ; 32 B. 0 R. 87.— CAN. 


91 I. Goods destroyed — No torit- 

fen contract HnUHno iiahility.} — Betd: 
appits. were oommon oarrlers 8c were 
liable to owners for goods destroyed 
by fire without proof of negligence. — 
'India General Navioation 8l Rt. 
Oo. V. Dekhari Tea Oo., Ltd. (1998), 
L R. 51 Ind. App. 29.-— JND. 



102. AM. CUixtiimB [1017] 2 K. B. 765 ; 33 
T. L, B. 617. 

114* Add. Annotations : — As to (1) tionsd* Frenkel 
V. McAndrews, [1929] A. 0. 546. Retd. United 
States Shipping Board v. Bunge & Born 
(1924), 41 T. lTb. 73. As to (2) Held. Buerger 
t^. Ounard S.S. Co., [1926] 2 K* B. 646. 

122. Add, Annotation : — ^Dlstd. Silver v. Ocean 
S.S. Co. (1929), 46 T. L. R. 78. 

128. Add, Annotation .*~HConsd. Silver v. Ocean 
as. Co. (1929), 46 T. L. R. 78. 

144a. Contract to carry by particular train — 
Whether warranty ol time ot arrival.] — L obd 
V, Midlaki) By. Co., No. 412, post. 


VoL OdMO 100-808* 

140. AnnotaMom : — ^After to (2) ” add 

“ Retd.'* 

151. Add. Annotation : — Retd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 666. 

201. Add. Annotation : — ReW. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 666. 

208. Add. Annotation : — Refd. McAlister (or Dono- 
ghue) V. Stevenson (1932), 48 T. L. R. 494. 

208. Add. Annotations : — ^Refd. Transoceanica Soc. 
Italiana di Navigazione v, Shipton, [1923] 
1 K. B. 31 ; Prager t;. Blatspiel, Stamp & 
Heacock, [1924] IK. B. 666. 


PART III. SECT. 8. SUB-SEOT. 1.— B. 

100 i. Goods stolen from car- 

rier's wardiouse at destiruUion — Carrier 
maktng no warehouse charge.] — Held: 
holding the goods at owner's risk, 
defts. oonld not be found liable for the 
loss unless they were gruilty of wilful 
neglect or misooudur*t. — B rown v. 
DommoN Express Co. (1921),. 67 
D. L. R. 325 ; 61 O. L. R. 369.— CAN. 

100 U. Consignee vnth 

noHce of arrival — Bonded goods — Car- 
rier Zioftie.}— George v. Canadian 
Northern Ry. Co., (1922) 63 O. L. R. 
94.— CAN. 

100 iii. — Carrier not 

liable — Failure of consignee to remove 
goods within reasonable time.] — Dta- 
MENT & PZADKAWOtSKl V. CANADIAN 

Express Co., (1923J 3 D. L. R. 1122 ; 
52 O. L. R. 114.— CAN. 

PART HI. SECT. 8, SUB-SECT. 1.— D. 

105 1. lUegalitg as defence.] — Pltf. 
shipped by deft. oo. intoxicating liquor, 
intending to bare it sold in Ontario in 
violation of prorinoial statute & of 
Dominion legislation. Pltf. in the 
shipping bill declared that this ship* 
meat is of a class & shipped under 
conditions permitted by law.** Part 
of the goods wore stolen from defts.' 
oar at destination : — Held : pltf. could 
not reooYer, as the cause of €U3tlon was 
founded i^n an Illegal oontract. — 
Major v. Canadian Pacipio Ry. Co., 
I1922J 8 W. W. R, 612.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

sf. Who are.] — While there was in 
Ireland on internal rebellion, with an 
army employed to support it, armed 
raiders took goods from a ry oo. who 
were common oarriers : — Held : the 
raiders were ** Ring’s Elnemies," & the 
00 . was not bound to reimburse the 
owner. — Secretary of State for 
War V. Midland Great Western 
Ry. Co. op Ireland, [1923] 2 I. R. 
102.— IR. 


PART 111. SECT. 4. 

155 i. Effect of delag — Consignee may 
refuse goods — Measure of damages .] — 
Leolero V. R. (1920), 62 D. L. R. 324 ; 
20 Exob. O. R. 236.— CAN. 


PART III. SECT. 5. 

h I. .]— Dbvun V. 

Grand Trunk Ry. Co, of Canada 
(1870). 80 U. a E. 537.— CAN. 

160 lE. .]— 

PoBTAOB Milling Sc Transfer Oo. v. 
Grand Trunk Paotpio Ry. Oo., 
119931 8 D. h. R. 84 : 83 Man. L. r! 
61 ; [10281 8 W. W. ll 88.— CAN, 

189 X. — -r— Delay in 

deHvery .] — Hatfiezd Sc Soott, Ltd. 


V. Canadian Pacipio Ry. Oo. (1921), 
67 D. L. R. 453.— CAN. 

139 *1. India 

General Navigation & Ry. Oo., 
Ltd. V. GmiDHARlLAL Goberdhonb 
Das (1927), I. L. R. 54 Calc. 430.— 
IND. 

165 il. Goods 

damaged .] — Where goods are damaged 
In transit Sc have been in the hands of 
a number of carriers, the vendor must 

8 rove the damage took plaoo while in 
ie custody of the carrier he is suing. 
— Rose & Laflamme, Ltd. Vi Camp- 
bell, Wilson Sc Strathdbe, Ltd. Sc 
Grand Trunk Pacific Ry. Co., 
[1923] 1 D. L. R. 397.— CAN. 

1 66 III. Short ddivery.] 

— Held : defts. had discharged the 
oniis of showing that they had trans- 
femid the goods in good order & con- 
dition to another carrier In the usual 
course for conveyance or delivery, & 
they thereupon ceased to be liable. — 
Harris v. Dublin & South Eastern 
RY. Co.. [19271 I. R. 137.— IR. 

sg. Whai comignee must prove — That 
goods in good condition when shipped — 
Thai goods actually passed over Ime of 
defendatUs.] — ^Nova Salks Co. ». Cana- 
dian Pacific Ry., [1925] 3 D. L. R. 
919.— CAN. 


PART III. SECT. 6. 

0 i. Goods seat to specified wharf. ] 

— Held: evidence of a oonstmetive 
delivery, which imposed on the carrier 
the duty of taking the goods on board. 
— Morrison v. Thompson (1877), 11 
N. S. R. (2 R. & C.) 411.— CAN. 


PART III. SECT. 7, SUB-SECT. 1. 

d i. .] — Goods carried by defts. 

for pltf, : — Held : at owner’s risk 
while in defts.* warehouse at point of 
destination. — Brown v. Dominion 
Express CJo. (1921), 67 D. L. R. 325 ; 
61 O. L. R. 359.— CAN.. 

d il. ,] — When goods entrusted 

to a shipowner, trading as a common 
carrier, have reached their destination 
Sc been stored pending removal by 
the consignee, the carrier oeases to be 
liable as an insurer. — Oaklet v. 
Whitehouse & Co. (1921), 17 Tas. 
L, R. 126.— AUS. 

0 i. S. P. O'Neill v. Great Western 
RY. Oo. (1867), 7 O. P. 203.— CAN. 

f 1. .] — Secretary of State v, 

Har Kishan Das-Kuba Mal (1926), 
I. L. R. 7 Lah. 370.— IND. 


PART III. SECT. 7, SUB-SECT. 2. 

182 U. .] — Premier Lum- 

ber Co. V. Grand Trunk Pacific Ry. 
Co., [19231 1 D. L. R. 649; J192S] 
8. O. R. 84 ; 1 W. W. R, 473.— CAN. 


182 111. Northern 

Electric Co., Ltd. v. Canadian 
Pacific Ry. Co. Sc Fillmore Rural 
Telephone Oo» Ltd. Sc Wiberg, 
fl9231 3 D. L. R. 781 ; 3 W. W. R. 
278. — ^AN. 


PART III. SECT. 7, SUB-SECT. 3. 

p 1. Delivery without requiring 

surrender of bills of lading — DeHvery 
after indorsement of bills of lading as 
security. J^Held : the carriers were 
liable. — Hickman Grain Co. v. 
Canadian Pacific Ry. Oo., [19271 
1 D. L. R. 851 ; 1 W. W. R. 317 ; 32 
C. R. C. 333 : 36 Man. L. R. 322 ; revsd. 
sub nom. Canadian Pacific Ry. Co. 
V. Hickman Grain Ck).,[l 9281 1 D.L.R. 
1009; [1928] S. C. R. 170; 34 C. R. O. 
238.-^AN. 


p 11. .] — Campbell v. Canadian 

Pacific Sc Canadian National Ry. 
Cos. (1924), 30 Can. Ry. Oas. 380.— 
CAN. 


PART III. SECT. 7, SUB-SECT. 6. 

f i. .] — Held : a oonsignee by 

delay in aooepting delivery oannot 
extend the period of the contractor's 
liability as suoh. — P ortage Milung 
& ’I’BANSFEB Co. V. GbAND TRUNK 
Pacific Ry. Co., [1923] 2 W. W. R. 
88.— CAN. 

sk. Rights of carrier — To sett — 
Must be exercised wUh reasonable 
diZtfirence.l— Davis v. Eluot (1924), 
55 O. L. R. 583.— CAN. 


PART III. SECT. 7, SUB-SECT. 6. 

199 i. When justified — Refusal of 
consignee to pay charges .} — Patel v. 
Keeler Sc Co., [1923] App. D. 506. — 

S. AF. 


PART III. SECT. 7, SUB-SECT. 7. 

201 i. Whether agerU for sette of 
necessity — Perishable goods — Sale wiJih- 
oiU communicating with owner .] — Where 
goods carried by a railway oo. are 
liable to perish while in its possession 
because of the consignee's delay in 
taking delivery, the oo. has the right 
to advertise Sc sell the goods without 
any noUoe to the consignor, whether 
or not there are any tolls payable. — 
Alberta Potato Sc Vegetable Oo. 

V. Canadian Pacific Ry. Oo. (Alta.), 

[19271 2 D. L. R. 813; [19271 2 

W. W. R. 65 ; 32 Con. Ry. Cos. 356.— 
CAN. 

PART 111. SECT. 8. 

0 . Add " revsd. (1921), 64 D. L. R. 
816 ; 60 O. L. R. 223." 

0 i. Nazzareno V. Al- 

GOMA Eastern Ry. Oo. (1922), 70 
D. L. R. 268.— CAN. 
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Part IV. — Modifications of the Common Law Contract 


232. Add, Annotation : — As to (1) Reid. G. N. Ry. 
V. L, E. P, Transport & Depository, [1922] 
2 K. B. 742. 

284a. .] — carrier who regularly receives 

goods for carriage upon terms limiting his 
liability may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. He does not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract of a common carrier. 

A consignor who tenders to carriers fot 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
common carriers bound by the custom of the 
realm to cany goods provided they are safe 
& fit for carriage or whether they are a rail- 
way co. bound by statute to afford reasonable 
facilities for the receiving, forwarding 
delivering of goods, must give warning of the 
danger ; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 

Forwarding agents delivered to a railway 
co. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. The carboys were insufficient to 
contain the fluid, which escaped* & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £437 in setGe- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty : — 
ffe/d : (1 ) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
goods ; (2) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods ; (3) they were 
entitled to recover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to the owner of the felt goods 
for the damage done to his goods. — Great 
Northern Ry. Co. v. L. E. P. Transport & 
Depository, Ltd., [1922] 2 K. B. 742 ; 91 
L. J. K. B. 807 ; 127 L. T. 064 ; 38 T. L. R. 
711, 0. A. 


241. Add, Annotation : — ^Refd. Dew v. United 
British S.8. Co. (1928), 98 L. J. K. B. 88. 

282. Add, Annotations : — Reid. The Christel Vin- 
nen, [1924] P. 61 ; Elder, Dempster v, 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v, Paterson, Zochonis, [1924] 
A. C. 622. 

265. Add, Annotations : — Consd. Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 60; 
Forbes, Abbott & Lennard v, G. W. Ry. 
(1927), 44 T. L. R. 97 ; Calico Printers’ 
Assocn., Ltd. v, Barclays Bank (1930), 146 
L. T. 61. Reid. Fagan v. Green & Edwards, 
[1906] 1 K, B. 102; Svenssons (C. Wilh.) 
Travaruaktiobolag v, Cliffe S.S. Co. (1931), 

37 Com. Cas. 83. 

266. Add, Annotations: — As to (1) Apld. Gosse 
Millard v, Canadian Government Merchant 
Marine, American Can Co. v. Same, [1927] 
2K. B. 432. (5ee [1928] 1 K. B. 717.) Reid. 
Layton v. General Steam Navigation Co. 
(1923), 130 L. T. 662. As to (2) Consd. 
Calico Printers* Assocn., Ltd. v, Barclays 
Bank (1930), 146 L. T. 61. Reid. Rutter 
V, Palmer, [1922] 2 K. B. 87 ; Fagan v. Green 
& Edwards (1926), 70 Sol. Jo. 186. 

267. Add, Annotations : — Consd. Calico Printers* 
Assocn., Ltd. v, Barclays Bank (1931), 146 
L. T. 51. Reid. Ambatielos v, Anton 
Jurgens Margarine Works, [1922] 2 K. B. 
186 ; Rutter v. Palmer, [1922] 2 K, B, 87. 

271. Add, Annotations: — As to (1) Apprvd. & 
Apld. L. & N. W. Ry. v, NeUson, [1922] 2 
A. C. 203. As to (2) Apprvd. & Apld. 
L. & N. W. Ry. V, NeUson, [1922] 2 A. C. 
203. Consd. Buerger v, Cunard S.S. Co., 
[1925] 2 K. B. 046. 

300. Add, Annotation : — As to (2) Consd. Ehinger 
V. S. B. & C. Ry. & Pullman Car Co. (1922), 

38 T. L. R. 678. 

302. Add, Annotation : — Reid. Rosenthal v, L. C. C. 
(1924), 131 L. T. 563. 

342. Add, Annotations : — As to (1 ) Reid. Rosenthal 
V, L. C. C. (1924), 131 L. T. 663. As to (2) 
Consd. Rosenthal v, L. C. C. (1924), 131 L. T. 
663. 

347. Add, Annotations : — As to (2) Apld. G. N. Ry. 
V, L. E. P. Transport & Depository, [1922] 
2 K. B. 742. As to (3) Apld. G. N. Ry. v, 
L. B. P. Transport & Depository, [1922] 
2 K. B. 742. 

351 . Add, Annotations : — Reid. G. N. By. v, 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742 ; Forbes, Abbott & Lennard v, 
G. W. Ry. (1927), 44 T, L. R. 97. 


PART IV. SECT. 1. SUB-SECT. 2. 

*1. Condition requiring notice of loss — 
Absence of wUice bar to right of action. J — 
Premier Lumber Co. v. Ora^d Trunk 
Pacifto Rt. Co., [19281 1 D. L. R. 649; 
[1923] S.D. R. 84 ; 1 W. W. R. 473.— 
CAN. 

tm. 8, P. Northern Elbotrio Co., 
Ltd. V, Canadian Pacific Ry. Co. 8c 
Fillmore Rural Telephone Co., Ltd. 
& WiBERO. [1923] 3 D. L. R. 781 ; 3 
W. W. R. 278.— CAN. 

•n. United States freight dassifica’ 
lion ,] — A contract of carilase of Kooda 
from the United States to Canada 
made accordlnf? to a frclglit olaesifica- 


tiou in use in the United States, 
whoroby the carrier’s liability was 
llmitod to a certain amount: — Held: 
to bo authorised by Railway Act, 
1910 (c. 68), 8. 322 (4), & such olassifloa- 
tlon 8c limitation were binding on the 
slilpper. — Sporlb v. Great Northern 
Ry. Co., [1926] 3 D. L. R. 302 : [1926] 
2 W. VV. R. 385 ; 30 Can. Ry. Oafl. 186; 
35 B, C. R, 232.— CAN. 


PART IV. SECT. 1, SUB-SECT. 7. 

g I. “ Value at place dt time of 

shipment,**] — Held: the value must 
not be calculated at the cost price to 
the owner at the place whore he bought 
the ffooda, but at f be market value ol the 
goods at the place & time of shipment. 
—Thompson r. Canadian Pacifio 
Ry. Co. (1932), 52 «0. L. R. 806.— 
CAN. 


PART IV. SECT. 1, SUB-SECT. 4.— A. 

o i, Goods lost — No proof of 

misconduct of carrier*8 servants — Car- 
rier not liable ,] — South African Rys. 
V, CoNBADis, [19221 App. D. 137. — 
S. AF« 


so. Goods exceeding declared value — 
Shipper bound bg declared vaiuc ,] — 
Sporlb v. Great Northern Ry. Co., 
[1925] 8 D. L. R. 802 ; [1926] 2 W. W. 
R. 385 ; 30 Can. Ry. Oas. 186; 35 
B. O. R. 232.— CAN. 
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852. Add* AnnoUUion : — As to (1) Retd. Brown v. 
Harrison (1927), 96 L. J. E. B. 1026. 

S76. Add* Annotation : — Aa to (4) Refd. Nunan v. 
Southern By., [1924] 1 K. B. 223. 

881. Add. Annotation: — Aa to (1) Consd. G. N. 
By. V. L. B. P. Transport & Depository, 
[1922] 2 K. B. 742. 

408. Add. Annotation : — Aa to (1) Retd. O. N. By 
V* L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

411. Add. Annotation : — Aa to (1) Retd. G. N. By. 
V. L. B. P. Transport & Depository^ [1922] 
2 K. B. 742. 

412. Add the following paragraph : — 

A contract by a ry. co. to carry goods by a 
given train, which ordinarily arrives in 
lx>ndon at a particular hour, does not amount 
to a warranty that it will so arrive, although 
the co.’s servants be informed that the object 
of the sender requires that it should arrive. 

424. Add, Annotation: — A a to (3) Refd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 146 L. T. 61. 

426. Add. Annotationa : — Aa to (2) Apld. Be City 
Equitable fire Insce., [1926] Oh. 407. Retd. 
Metropolitan Water Board v, L. & N. B. By. 
(1924), 131 L. T. 123. 


484. Add. Annotation: — ^Retd. Calico Printers 
Assocn., Ltd. v. Barclays Bank (1931), 146 
L. T. 61. 

486. Add. Annotation: — Aa to (1) Retd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Clo. v. Paterson, 
Zochonis, [1924] A. C. 622. 

442. Add. Annotationa : — Aa to (2) Consd* Re City 
Equitable Fire Insce. (1924), 40 T. L. B. 863 ; 
Metropolitan Water Board v. L. & N. E. By. 
(1924), 131 L. T. 123. 

462. Add* Annotationa : — Overd. L. & N. W. By. 
V* Neilson, [1 922] 2 A. C. 263. Consd. Buerger 
V. Cunard S.S. Co., [1926] 2 K. B, 646. 

468,. Add* Annotation : — Consd. Neilson v* L. & 
N. W. By., [1922] 1 K. B. 192. 

464. Add* Cito/iona :-~[19221 1 K. B. 192; affd* 
aub nom* London & North Western By. 
Co. V* Neilson, [1922] 2 A. 0. 263 ; 91 
L. J. K. B. 680 ; 38 T. L. B. 663 ; 66 Sol. Jo. 
602, H. L. 

Add. Annotationa: — ^Apld. Buerger v* Cunard 
S.S. Co., [1926] 2 K. B. 646. Retd. Turner 
V* Civil Service Supply Assocn., [1926] 1 
K. B. 60. 

460. Add* Ciiationa :—affd*, [1922] 1 A. C. 178; 
91 L. J. K. B. 423 ; 127 L. T. 1 ; 38 T. L. B. 
359 ; 27 Com. Cas. 247, H. L. 


Part V. — Carriage of Persons. 

480. Add. Annotations : — Consd* Hall v* Brook- 481* Add* Annotation : — Retd* McAlister (or Dono- 
lands Auto-Racing Club (1932), 48 T. L. B. ghue) v* Stevenson (1932), 48 T. L. R. 494. 

646. Retd. Phillips v* Britannia Hygenic 4f92. Add. Annotation : — A/? to (2) Retd. Manchester 
Laundry Co., [1923] 1 K. B. 639. Corpu. v. FarnwoHh (1929), 46 T. L. R. 85. 


PART IV. SECT. 2, SUB-SECT. 4.— A. 

ri. Package containing sched- 

uled articles — Effect of non-disclosvre.] 
— Where a package declared to contain 
stationery, but In tact containing 
Bohedulod articles (as under the 
Bchodiile to Carriers Act) exceeding 
Rs. 100 in value & also non -scheduled 
articles b lost in tranfdt the value of 
the lost non-schoduled articles may he 
recovered by the consignee from the 
carrier under sect, 3 of the Act. — 
River Steam Navigation Co., Ltd. 
V , Jamunadas Ramki^iab (1931), 
I. L. R. 59 CaXo. 472.-~mD. 


PART IV. SECT. 2, SUB-SECT. 4.— B. 

p. .] — Tabiboii 

V* Great Indian Peninsula Rt. Co. 
(1927), 66 L. R. Ind. App. 67.— IND. 

• ip* 69) i. Must be approved 

by Hailtvay Commissioners Board — 
Onus of proof of approval on carrier .] — 
SpoRLFi V. Great Northern Ry. Co., 
fl924J 4 D. L. R. 184 ; 3 W. W. R. 
136 ; 34 B. 0. R. 140.— CAN. 

• (p. 60) ii. Mistake by company 

-^Recovery of deficiency in freight ,} — 
Where a oonngnment of goods was by 
mistake aooepted by a railway at a 
ooDoesfdon rate which was appUoablo 
only to a particular special customer, 
instead of at the ordinary rote applic- 
able to that class of goods according to 
the goods tariS, & by one of the con- 
ditions of oonsignmeut the railway 
reserved the right of ** remeasurement, 
re-welgbment, re-olassifloation Sl re- 
oaloulation of rates ” : — Held : the 
railway could lawfully demand at the 
destination the defloienoy in freight 
oaloniated at the correct rate. — 8rcre- 
tart of State for India v, Habbans 
Prasad (1929), 1. L* R. 62 AU. 81.— 
IND. 


1 (p. 69) I. .1— 

PuRAN Das V* East Indian Ry. Co. 
(1927), I. L. R. 6 Pat. 718.— IND. 

1 (p. 69) li. .1— 

Sheo Narain V. East Indian Ry. 
(1927), I. L. R. 60 All. 246.— IND. 

n (p. 69) i. .1— 

Mason & Risen Piano Co. v. Canadian 
Pacific Ry. Co. (1908), 8 W. L. R. 
951 ; 1 Bask. L. R. 213 ; 8 Can. Ry. 
Cos. 369.— CAN. 

n (p. 69) il. 

Secretary of State Ghanaya 
Lal-Sri Kishan (1928), I. L. R. 10 
Lah. 329.— IND. 

pp {. When railway 

S rotedxd*] — So long as It Is established 
tiat the risk notes, the forwarding 
note, & the railway receipt refer to the 
particular consignment in question, the 
railway co. is amply protected. — 
Moolji Sikra & Co. V. Bengal 
Nagpur Ry. Co.. Ltd. (1929), I. L. R. 
66 Calc. 1060.— IND. 

qa i. .1 — The 

word ** mlsoonduct ** in a risk note 
suggests that a railway servant has 
been guilty of doing something which 
was tnoonsistent with the conduct 
required of him by the rules of the co. 
In the absence of proof that there was 
any breach of duty by the railway 
servants or any inirinmment of the 
rules which regulate their terms of 
employment, no fair Inferonoe of mis- 
conduct could properly arise. — Bombay 
Baroda & Central India Ry. Co. v* 
Najnaoar Spinning, Weayino, & 
Manufacturing Co. (1929), I. L. R. 
64 : Bom. 106.— IND. 

rr i. — Meaning of ro6- 

6«rp.**p-The word ” robbery ” as used 
in Risk Note H. Is not synonymous 
with “ theft,** ac. therefore, where 
there is no robbery from a miming 


train, but theft only, deft, railway co. 
Is not absolved from liability by the 

E roviso to the note. — Jai Narain- 
lACfTHMi Narain v* Great Indian 
Peninsular Rv. Co, (1029), I. L. R. 
11 Lah. 158.— IND. 

rr ii. Meaning of deteriora* 

tion,] — The word ** detenoratlon ** in 
the risk note, form B., & in Railways 
Act, B. 72, & Contract Art, s. 161 is 
wide enough to include deprociation in 
value of the goods on account of a fall 
in the market price. — Great Indian 
Peninsular Ry. v, Jugul Eishore 
Mukat Lal (1929), I. L. R. 62 All. 
238.— IND. 

rr iii. Damage to goods by 

cold — Conditions in hiU of lading as to 
ventilation complied urUh ,] — Robert v, 
Canadian Naitonal Ry., [1932] 1 
D. L. R. 306.— CAN. 

sp. f.iahUUv far delay in delivery — 
Meaning of deterioration,] — The word 
deterioration ** In Railways Ao^ 
s. 77, includes loss in value owing to 
delay in delivery & a fall In the market 
value of the goods oonsigned. Hence, 
a suit for the recovery of suoh loss Is 
not maintainable wlthont the notice 
required by the sect, — Bhagwan Dab 
Laohmi Narain v, Benoalnagpur 
Railway (1929), I. L. R. 61 All, 895.— 
IND. 


PART V. SECT. 2, SUB-SEOT. 1, 

488 I. Not liable for mere accident — 
Apart from negligence or misconduct *] — 
MiLiB V. Canadian Pacific Steam- 
ships. Ltd. (1926), Q. R. 65 S. O. 148. 
—CAN. 

483 ii. .] — ^Mabohbsseault 

V* OanXdian National Rys. (1926), 
Q. R. 42 K. B. 865.— CAN. 

488 i. Caused by act of stranger *] — 

If an accident is due to the train leaving 
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516. Add, AnnoicdionB ; — CJonsd. Brandon v, 
Osborne Garrett, [1924] 1 K. B» 648 ; l!be 
Paludina, [1925] P. 40. Retd. Singleton Abbey 
(Owners) v. Paludina (Owners), ^e Paludina 
(1926), 96 L. J. P. 185. 

586. Add, Annotation: — ^Refd. Singleton Abbey 
(Owners) v, Paludina (Owners), The Pfidudina 
(1926), 95 L. J. P. 136. 

649. Add, Annotation: — Refd. Jones v. Great 
Western Ry. Oo. (1930), 47 T. L. R. 89. 

660. Add. Annotation : — As to (2) Refd. Shaipe v 
Southern Ry. (1925), 133 ll T. 698. 

560a. Warning not heard by passenger 

Passenger asleep.] — ^Pltf. was a passenger on 
defts.’ railway to G. by a train which arrived 
at that station while it was still daylight. 
Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
- most carriage, in which pltf. was, stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but pltf., 
who was asleep, did not hear hhn. On waking 
pltf. realised that he was at G. station, ^ 


fearing that he mig^t be carried on, mt out 
in a hurrv without looking to see wbsA he 
was stepping on. There being a drop of five 
feet from the carriage door to the ground, he 
fell & was injured : — Beld : even if in the 
circumstances defts. were negligent, of which 
the ct. thought there was no evidence, pltf.*s 
act in getting out without looking where he 
was going was contributory negligence, ^ 
defts. were not responsible. — v. 
Southern Ry. Oo., [1925] 2 K. B. 311 ; 94 
L. J. K. B. 913 ; 133 L. T. 693 ; 69 Sol. Jo. 
776, O. A. 

571. Add. Annotation ;--^l>istd. Sharpe v. Southern 
Ry., [1926] 2 K. B. 311. 

672. Add. Annotation : — Refd. Sharpe v. Southern 
Ry. (1925), 133 L. T. 693. 

673. Add. Annoicdion: — As to (1) Consd. Sharpe 
V. Southern Ry., [1926] 2 K. B. 311. 

678. Add. Annotation: — ^Apld. Broome v. Agar 
(1928), 188 L. T. 698. 

579a. S. P. Whitehousb v. Midland Ry. Oo. 
(1866), 30 J. P. 760. 


the metals, primd facie the railway oo. 
is ffiiilty of negligenoe. If an accident 
is caused to a train by evilly-disposed 
persons over whom the railway oo. 
nad no control or any reason to antici- 
pate that they intended to carry out 
their design in the sector In which the 
accident occurred, the railway co. will 
not be liable for negligence or for 
damage. — ^Jewan Ram Khettrt v. 
East Indian Ry. Co. (1924), I, L. R. 
51 Calc, 861.— IND. 


490 ii. Opening carriage 

door.j — While a street oar was hacking 
up to a platform which it had overrun, 
a passen^r opened one of the rear 
doors without the knowlei^ of the 
conductor or motorman. The 
which opened outwards Sc pro 
over the platform, struck pltf., who was 
standing on the platform waiting for 
a car. The conductor was Inside the 
car oolleoting fares, Sc had left the door 
unlocked & unguarded, although the 
motorman bad informed him that he 
was going to back up : — Held : dofts. 
were liable. — Odeoaakd v, Winnipeg 
Electric Co., 11927] 4 D. L. R. 387 ; 
(19271 2 W. W. R. 689 ; 36 Man. L. R, 
692.— CAN. 


door, 

Jected 


497 li. Driver of omnibus stoops 

ing doum to recover tickets on floor,}^ 
Bradley v. Bell Bub Co., [1928] 
N. 2. L. R. 204.—N.Z. 


601 i. Passenger injured hy 

sudden stopping of train,] — The fact 
that a passenger was injured because 
of the sudden stopping of a railway 
train establishes a irirnd facie case of 
negligence against the railway co. ; Sc 
in order to rebut that presumption It is 
not enough for the co. to show that the 
train was necessarily or reasonably so 
stopped because, e.p., there Wets an 
obAructlon on the track, it must also 
show that it was not because if its 
negligence that the obstruction got 
there. — Vivian v, British Columbia 
Eleotrio ry. Co.. [19301 1 W. W. R. 
791: 3D. L. R. 892 ; 42 B. O. R. 423. 

— oAn. 


601 U. .] — The driver of a 

motor bus owes a duty to his passengers 
not to drive so close to a vehicle ahead, 
that. In any emergency created by 
driver of that vehicle, he will have to 
apply his brakes so violently that a 
passenger is thrown from a seat in the 
bus Sc injiued. Also, while a carrier 
is not an insurer of his passengers' 
safety, he owes a duty to his passengers 
to provide seats so protected that they 
cannot be injured by being thrown 
therefrom upon an emergency applica- 
tion of the brakes. — D b OOUBOET v. 


London Street Rt., [1932] 2 D. L. R. 
319 ; O. R. 226.— CAN. 

512 i. Ad done in course of 

employment,] — Pltf., a passenger upon 
a south -bound oar of an electric street 
ry. CO., got off at a stopping plane. Sc 
crossing behind the car, attempted to 
pass over the rails used by the north- 
bound cars. Sc was struck by a oar Sc 
Injured. She had followed the direc- 
tions given her by the conductor of 
the south-bound oar : — Held : pJtf. 
was entitled to recover. The way 
pltf. was directed to take was dangerods 
Sc this was known to the condnbtor. — 
Forster v, Toronto Ry. Co. (1921), 
67 D. L. R, 441 ; 61 O. L. R. 136.— 
CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

k i. Bye-law prohibiting 

passengers from riding on car plat- 
/orwa. )-— Where it was proved that 
pltf. could not, by exercise of. reason- 
able care, have avoided the accident, 
that there was standing room inside 
the car, but standing passengers 
prevented him from going In : — Held : 
pltf. was entitled to recover. — Kime 
V, Hamilton Radial Elkctprio Rt, 
Oo. (1921), 60 O. L. R. 113; 64 

D. L. R. 191— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

637 ii. Pltf. alleged that 

ho had been injured by falling from a 
train of defts. in which he was a 
passenger. Sc cbarg<>d negligence of 
defts.* servants In leaving open the 
vestibule door of a oar, through which 
he foil. To the question ** In what did 
the negligenoe consist ? ** the jury 
answer^ : ** By the south side of 

rear end of second-class car by trap Sc 
door of vestibule being open : — I2dd : 
this answer, making the negligence the 
** being open ** of the door, Sc not the 
opening or leaving of it open, Sc not 
indicaung who opened It or left it 
open, was not a finding upon which a 
judgment for pltf. could oe based. — 
Alexander v. Canadian National 
Ry., (19301 3 D. L. R. 140 : 36 O. R. O. 
404 ; 66 O. L. R. 162 .— cAn. 

PART V. SECT. 2, 8UB«SBCT. 6. 

p. Add *• revsd, (1920), 48 O. L. R. 
386; 19 O. W. N. 22X.*» 

p i. Train stopping hefore reaching 
station — No duty to warn passengers ,] — 
Grand Trunk Rt. Co. of Canada v, 
Murphy, (19241 1 D. L. R. 460 ; 

8. a R. 101 ; 29 Can. Ry* Cos. 

OAN. 



q 1. - — — As long 

as the entrance doom of a street oar 
are open while the oar is standing at 
a passenger landing place there Is an 
Implied invitation extended to in- 
tending passenger to enter the car, 
& it is the duty of the conductor In 
oharge of the car to afford them a 
reasonable opportunity to do so in 
safety. He is therefore negligent in 
giving the signal to start the car before 
the entrance doors are olo**ed Sc all 
persons attempting to board the car 
are safely on. — Wilson v, Winnipeg 
Elbctrio Rt. Co., [1922] 2 W. W. R. 
610 ; 68 D. L. R. 617.-^AN. 

• i, Conductor not on plat- 

form ,] — A tramway conductor, as the 
car was approaching a ** stop If 
required ** station, went on to the top 
of the oar to change the screens which 
showed the destination of the car, 
having satisfied himself that there was 
no one who wished to board the car, 
Sc that an elderly woman inside the 
oar, the only passenger, showed no 
sign of wishing to get off. The 
passenger, who thought she had given 
a signal to stop, stepped on to the 
footboard Sc was jolM off after the 
oar bod passed die station. Sc was 
injured: — Held: no blame attached 
to the conductor. Sc the accident was 
due to the fault of the passenger.— 
Gray v, Glasgow Cobpn., [1926] S. C. 
967.— SCOT. 

684 V. Passenger thrown doum,] 

— Held : there was negligence on the 
part of defts.* servants. Sc deft, liable 
in damages. — G uild ay v, Winnipeg 
Elbctthic Ry. Oo., [1922] 3 W. W. R. 
498 ; 70 D. L. R. 617.— OAN, 

% i. Passenger depping from moving 
oar — Acddeni avoidable by exercise of 
reasonable care by carrier,] — Griffin 
V, Cape Breton Eleotrio Oo. (1921), 
63 D. L. R. 251 ; 66 N. 8. R. 19.— 
CAN. 


1 11* — — In contravention of bysr 
Um*] — Held: a contravention ol an 
absolute statutory provision precluded 
a claim for damages. — Hill v. Grand 
Trunk Ry. Co. (1922), 62 0. L. R. 
608.— OAN. 

u U— What is dangerous oondUion,] 
— Elliott v, Toronto *rRANSPORTA- 
TION COMHTBSION, (19271 1 D. L. R. 
269; 82 Can. Ry. Osm, 200; 69 

0. L. R. 609.— CAN. 


PART V. SECT. 2. SUB^SBOT, 6. 

684 if. Deft. oo. gratuitously* 

Sc. tot her own oonyenience. oarrtod 
put. some tour hundred yards past a 
station, where she was allowed to 
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697. Add. Annotation : — A^prvd. do Apld* Letang 
v. Ottawa Electric By., [1926] A. G* 725. 

598a. — - — - .}“Applt. met with an 

accident on reaps.* prepay by using some 
Slippery steps ^ving convenient access to 
their tramline. Bhe sued reaps, for damages. 
Beeps, contended that applt. had been guuty 
of contributory negligence, A that the maxim 
“ VotenH non fit injuria ’* applied to prevent 
her from receiving compensation: — Held: 
unless reaps., who had invited applt. to use 
the access A were bound to keep it reasonably 
saife, established that she understood the 
extent of the danger which she was Incurring 
A that she resolved to undertake the risk, 
the defence of ** VolerUi non fit injuria ’* 
failed. — Letako v. Ottawa Elbc3tric By. 
Oo., [1920] A. C. 726 ; 96 L. J. P. 0. 163 ; 
186 L, T. 421 ; 42 T. L. B. 590, P. 0. 

598b. Whether escalator dangerous.] — 

Axexandeb V. Cmr & South London By. 
Oo. (1928), 44 T. L. B. 450, D. C. 

500. Add. Annotation: — Consd. McAlister (or 
Bonoghue) v. Stevenson (1932), 48 T. L. B. 494. 

603. Add. Annotation : — As to (3) Held. Montreal 
City V. Watt A Scott (1922), 128 L. T. 147. 

605. Add. Annotations : — ^N.F. Oliver v. Birming- 
ham A Midland Motor Omnibus Co. (1932), 
48 T. L. B. 640. Reid. Nunan v. Southern 
By., [1923] 2 K. B. 703. 

600. Add. Annotation : — As to (2) Ck>n8d« Sharpe v. 
Southern By., [1925] 2 K. B. 311. 

620. Add. Annotations: — As to (1) Retd. Phillips 
V. Britannia Hygienic Laundry Oo., [1923] 1 


K. B. 689; McGowan v. Stott (1923), 99 

L. J. K. B. 857, n. 

629. Add. Annotation : — Reid. Gayler A Pope v, 
Davies, [1924] 2 K. B. 75. 

681a. Running over defective line,] — 

In an action against a ry. co. for an inju^ 
to a passenger, it is evidence of negligence in 
the conduct of the carrying, that the train 
was run over a rail known to have been 
defective & fractured, the jury considering 
that this was the cause of the accident. — 
Pym V. Great Northern Raid. Co. (1861), 
2 F. & P. 019 ; subsequent proceedinijs (1802), 
2 B. A S. 759 ; (1803), 4 B. & S. 396, £x. Ch. 

ArmotaHon -Oonsd. Keadlioad v. Midland Rail. Co. (1867), 
L. XI. 2 Q. B. 412. 

638. Add. Annotations — Reid. Pratt v. Patrick, 
[1924] 1 K. B. 488; Halliwell v. Venables 
(1930), 99 L. J. K. B. 353. 

645. Add. Annotation : — ^Refd. Mersey Docks do 
Harbour Board v. Procter, [1923] A, C. 263. 
652. Add. Annotation : — Refd. Bully- Arnell, etc. 

Oo. V. B., [1922] 1 E. B. 699. 

680. Add. Annotation: — Refd. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 

681a. • Accident in booking-hall.] — 

Rogers v. London, Midland & Scottish 
By. Co. (1930), 46 T. L. B. 238 ; 74 Sol. Jo. 
123 ; 94 J. P. Jo. 166. 

688a. Necessity for submission to Rates 

Tribunal of schedule for standard season 
tickets.] — Re Standard Charges Schedules, 
No. 1323a, post. 


allebt. At this place the ground vvas 
not level, & a pemon living along the 
line had been permitted for hie own 
oonvenJence to lay down on the right 
of way a platform, one end of whioh 
rested on a plank. Pltf. donoendod 
safely to the platform, but iu passing 
from It' she fell Sc was injured, owing, 
as alleged, to some defect in the con- 
dition of the plank supporting It : — 
Held : the oo. was not liable.—^tniKS 
V. BHrnsH OoLUTsfBiA Electric Ry. 
CJO., Ltp, (1900), 7 B. 0. R. 85.—CAN. 

692 ii. .1— Where a 

passenger, arriving at a station at 
night, walked along a platform, not 
intended hut frequently used as a 
means of exit, but which was not In 
any way guarded. Sc, after leaving the 
platform, fell Into an excavation In 
the railway oo.*b grounds Sc was 
Injured : — Held : the oo. wore liable. — 
Olpriobt V. Grand Trunk Ry. Co. 
OP Canada (1895), 22 A. R. 286.-— CAN. 

sa. Waitino room — JHasaage leading 
to •• Ladies ToUei **--Vniighled d: un- 
lodced door opening on to stairs to 
basement .] — Pllf.'s wife entered a 
passage leading from a waiting room, 
above the entrance to whioh were the 
words *' Ladies Toilet,** The passage 
had three doors leading off it on the 
left. The first was apparently that 
of a private office, the second was 
marked ** Ladies Toilet ** but was 
looked, Sc the third, a few feet beyond, 
was aitandlng open. There was no 
arUfioUU light in the passage, & the 
daylight was waning. PlU.*s wife 
paMied through the open doorway Sc 
Immediately fell down a flight of stairs 
into the basement below. Sc was 
severely injured : — Held : the third 
doorway was a trap or concealed place 
of danger, Sc was a place to which pltf. *8 
wife might reasonably have been 
expected to go In the belief, reasonably 
entertained, that she was entitled or 
invited _to do so*— E nowltoh e. 

BCTRio Rowxb OpidiaaaioK 
1 Dn. H. 217; 68 


armio eu 
OP OXTABtO 
O. L, B. 80. 


gd, _ Doors leading from — Duty 
of carrier .] — The public cannot assume 
that access is allowed through all the 
doors opening into or leading into or 
leading out of a waiting room. When 
the doors intended for public use are 
Indicated, failure to put on the other 
doors notices that ingress through 
them is forbidden does not amount to 
n€*gligonoe ; on the contrary, the 
•absence of any notice should put the 
public upon inquiry whether it should 
attempt to open these doors Sc to 
PTOceod further into a place where it 
has no business. But, even if failure 
to keep such doors looked may amount 
to ne^lgenoe, the carrier will not be 
liable for «U3 accident to a passenger 
where the cause of the accident was 
the passenger *8 own want of oantlon In 
proceeding beyond such a door in the 
dark & in a strange place.— C anadian 
National Rys. (Jo. v. Lbpaob, i11>27J 
3 D. L. R. 1030 ; 11927) 8. C. R. 576.— 
GAN. 


PART V. SECT. 2, SUB-SECT. 11. 

P i, — Tbe form of 

contract or shipping order used by a 
ry. oo. In ooimeotion with the trans- 
portation of live stock provided that 
an attendant should accompany the 
shipment, but should not have the 
right to travel free or at a rate less 
than the ordinary fare, unless he had 
signed the special form of contract 
printed on the back of the shipping 
bin, whioh contained iimitatioos as to 
claims for pfirsoual injuries suptatned 
while travelling. In bo action to 
recover damages for inlnrles during 
transportation, due to the neKllgence at 
the ry. oo.*9 servauts j— .• the foot 
that the attendant had not paid any 
fare was due to the fact that the ry. 
CO.'S agent made no attempt to collect 
the fare. Sc the ry* ob. was responsible 
fOT the omission ; the attendant was 
a full-tare passenger Sc not a trespasser 
ft was entitled to recover damages. — 
ehWART e. Grand Tbunx Paohho 
BY. Oo., tl824) 1 D. L. B. 881 ; 1 


W. W. R. 473.— CAN. 

• I, .]— When one entrusts 

himself or bis property to another to bo 
carried, there is an implied contract 
that the traveller shall use ordinary 
care in the transport, ft in the absence 
of speclHl circumstances the fact that 
the passenger Is the father of the driver 
has no slguificanoc. — K ev v. Key, 
fl930) 3 D. L. R. 327 ; 65 O. L. R. 
232.— CAN. 

PART V. SECT. 2, SUB-SECT. 12. 

sin. Passenger standing on platform of 
moving car .] — A passenger who leaves 
his seat In a tramway car ft goes on to 
the platform, while the car is in motion. 
Is not necessarily ^ilty of contributory 
negligence should he meet with an acci- 
dent while on the platfonn, the question 
depending in each case upon the par- 
ticular orroumstanr*os. — B uchanan v. 
Glasgow Oobpn., ii92il S. C. 658.— 
SCOT. 


PART V SECT. 8, SUB SECT. 1. 

661 Ul. Another route 

adopted — LiabiUty for excess fare .) — 
A passenger after purchasing a ticket 
from Agra to M. via Aligarh ft 0. 
discovered that if he travelled beyond 
Aligarh ft via G. be would reach his 
destination more quickly than by the 
route iudloated on the ticket, although 
he would be travelling by a longer 
route. He did travel accordingly ft 
on arrival at M. he was made to pay 
excess fare. On suit for refund : — 
Held : Indian Railways Coaching 
Tariff, r. 64, applied to a passenger who 
was found travelling, either in- 
tentionally or by mistake, by a route 
other than that indicated on the ticket 
ft not to a passenger who bad arrived 
at his destiuatlon, ft the case was 
governed by r. 63 ft the excess fare 
was justified. — S etretary op State 
POR India in Counpil e. MujiTt 
ManobaB (1928), 1. h. R. 61 All. 899.— 
IHD. 
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688b. Season ticket rates — Continuation of — 

1921 Act, 8. 84.] — Southend Corpn. v. 
London Midijlnd & Scottish By. Oo. 
(1927), 19 By. & Con. Tr. Caa. 216. 

684. Add. Annoicdima : — Consd. Fagan v. Green 
& Edwards (1926), 70 Sol. Jo. 186. Refd. 
Niman v. Southern By., [1924] 1 K. B. 223. 

686a. Railway company— Whether appllo* 

able — Action under Fatal Accidents Act, 

1846 (c. 93).] — Where a passenger by rail- 
way, who has agreed with the railway co. 
that their liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the CO. *8 servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum. — 
Nunan V. Southern By. Co., [1924] 1 K. B. 

223 ; 93 L. J. K. B. 140 ; 130 L. T, 131 ; 40 
T. L. B. 21 ; 68 Sol. Jo. 139, C. A. 

Annniationa '—ConaA. Thompson r. L. M. & S. Hy. 

98 L. J. K. B. 615. Beld. Penton v. Southern Railway, 

[1931] 2 K. B, 103. 

686b. Injury on Journey by special 

train.] — Pltf, was engaged as a workman 
by contractors to the Ministry of Health for 
the construction of a road near H., & the 
Ministry made with deft, railway co. arrange- 
ments for a special train to take pltf. & other 
men from C. to H., a distance of twenty-six 
miles. Pltf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words : “ On 
surrender of this voucher please supply the 
bearer with a return workman’s ticket to H. 
by any ordinary workman’s train without 
ayment. This voucher is only available 
y workman’s train.” The voucher, on 
presentation at the booking office, was ex- 
changed for a ticket. One side of the ticket had 
on it {inter alia ) the words : ” See back. Work- 
men. By special cheap train for the ‘ working 
classes.’ ” On the other side were {inter alia) 
the words : ” This ticket is issued subject to 
the bye-laws, rules & regulations of the Man- 
aging Committee,” & ” Iliis ticket is issued 
subject to the conditions mentioned in the 
Managing Committee’s Act (02 & 63 Viet, 
c. clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The liability of the co. is 
limited to a sum not exceeding £100.” The 
above-mentioned Act contained provisions 
as to the running of workmen’s trams on the 
particular railway within twenty miles of 
lx)ndon, & limited the co.’s liability to £100, 
subject to certain conditions. Pltf. was 688. 
injured by a collision between his train 


another train. In an action for damam 
defts. admitted negligence, but contended 
that the issue of^the ticket created a special 
contract between themselves pltf. whereby 
their liability was limited to £1 00. The ct. found 
that pltf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract apimed to the particular 
journey Held : although the ticket & the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
private Act, contained no reference to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, & pltf. could recover no more 
than that amount. — Hearn v. Southern By. 
Co. (1925), 41 T. L. R. 306, C. A. 

686c. Time limit for making claim.] — Pltf. was 
received by defts. imder a contract to be 
carried in one of their steamships, llie con- 
tract contained a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though the loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners’ 
servants. A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’s bands was injured by reason of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract; — 
Held: (1) the clause relie\dng defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejttsdem generis nile, the clause did not abk>lve 
defts. from liability for pltf.’s injury ; (2) as 
pltf. had failed to give any writt^ notice of 
his claim within the time prescribed by the 
contract, he was not entitled to recover. — 
Jones v. Oceanic Steam Navigation Co., 
[1924] 2 K. B. 730 ; 93 L. J. K. B. 1063 ; 132 
L. T. 207 ; 40 T. L. R. 847 ; 69 Sol. Jo. 106 ; 
16 Asp. M. L. C. 432. 

Add, Annotation : — Refd. Penton v. Southern 
Railway. [1931] 2 K. B. 103. 
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688 V, in 

view of the Kinallness of the type In 
which the oonUitloD was printed k the 
absence of any devico to draw attention 
to it, defts. had not taken reasonable 
meanh to brintt it to pursuer’s notice. — 
Williamson v. North of Scotland, 
KTO. Navigation Co., [1916] S. C. 
664.-~SCOT. 

p i. .] — In an 

action by a passenger against a ry. co, 
to recover damages for personal Injury 
sustained by him while travelling on 
one of their trains, defenders luaiu- 
tained that, under the contract of 
carriage, they were exempt from lia- 
bility. When the accident occurred, 
pursuer waa travelling on a ** pleasure 
party '* ticket Issued at a fare less 
than the ordinary fare. The Uoket 


bore on the front, in legible print, “ See 
Back,” & on the back, also in legible 

S Tlnt, ** This ticket is issued subject to 
[le General Notices, Regulatloi^ & 
Conditions in the oo.’s current Time 
Tables & Bills,” Defenders’ current 
Time Tables contained a section headed 
” General Notices, Regulations, & 
Condition,” which included a condition 
that the bolder of a ticket issued at a 
fare less than the ordinary fare sbonld 
have no right of action against the oo. 
in respect of injury, however caused. 
Pursuer admitted that he know that 
there was printing on the back of bis 
ticket, k that he must have read witat 
was printed on the back of a similar 
ticket when travelling on previous 
occasions, but deponed that what he 
read had oouveyod nothing to him : — 
Held: the oondlUon formed part of 
the contract, in respect that tho 

8 


reference of the ticket to the conditions 
in defenders’ time tables was reasonable 
notice of their existenoe Sc terms, & 
further, as pursuer knew there was 
printing on the back of the ticket, & 
admitted that at some time he must 
have read the printing, he must be 
taken to have known that it referred 
to conditions. Defenders assoilaled. — 
Gray v, L. & N. E. RY. Oo., [IWO] 
S. C. 989.— SCOT. 


q L -.J — Grand 

Trunk Pacific Coast 8.8. Co. 
Simpson (1922). 68 8. C. R. 361 ; 66 
D. L. R. 614 ; [1922] 2 W. W. R. 820. 
—CAN. 

t i. 8, P, Ebtckbon e. Canadian 
Pacific Rt. Oo., Waistbad e. Cana- 
dian Pacific Rt. Co. (8ask.), [1928] 
1 D. L. R. 29 : [1927] 3 W. W. H. 749. 
—CAN. 
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689« Add. AnnotcdionB : — Refd* Nunan v. Southern 
Ry. (192S), ISO L. T. ISI ; Heam v» Southern 
By. (1926), 41 T. L. R. 306. 

096. Add. Annoiaiiane :^Con$d. Thompson u. 
L. M. & S. By. (1920), 98 L. J. K. B. 616. 
ReM. Nunan v. Southern By. (1923), 130 
L. T. 131. 


695a. -- — Conditions ascertainable by 

reference to time-table.]— Pltf., who could 
not read, had an excursion ticket taken for 
her by her niece on the face of which were 
printed the words : “ Excursion. For con- 
ditions see back ; & on the back was a 
notice that the ticket was issued subject to 
the conditions in the deft, co.’s time-tables & 
excursion bills. On the excursion bills 
excursion tickets were stated to be issued 
subject to the conditions shown in the com- 
pany’s current time-tables. The time-tables, 
which could be obtained for sixpence each, 
stated : “ Excursion tickets . • . are issued 
subject to the general regulations & to the 
condition that the holders . . . have 
no rights of action against the co. . . , in 
respect of , . , injury (fatal or otherwise) . . . 
however caused.” A special jury found that 
an accident to the pitf. on the journey 
covered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft, co. took 
reasonable steps to bring the conditions to 
the notice of pltf, &, answered ” No,” & 
awarded damages. Argument was then 
aUowed whether the jury could so find, & it 
WAS held that as a matter of law when the 
ticket was accepted the contract wa*^ com- 
plete, &, therefore there was no evidence on 
which the jury could find as they did ; — Held : 
(1) the fact that pltf. could not read did not 
alter the legal position ; she was bound by 
.the special contract made on the excursion 
ticket on the acceptance of the ticket ; & the 
indication of the special conditions by 
reference to the time-tables was sufficient 
notice of their existence & contents ; (2) the 
question put to the jury for the sake of con- 
venience as to reasonable notice must be 
determined upon the law applicable to the 
conditions upon which thet icket was issued, & 
those conditions negatived the right of pltf. 
to recover damages. — Thompson v, London, 
Midland & Scottish Ry. Co., [1930] I K, B. 
41 ; 98 L. ,7. K. B. fil.5 : 141 L. T. .382, O. A. 

Penton r. Southern Railway. 

[.ISolJ 2 B. 103. 

696b. FlalntllT unable to read.] — 

Thompson v. London, Midland & Scottish 
Ry. Co., No. 695a, ante. 

695c. Whether question of law or 

fact.] — T hompson v. London, Midland & 
Scottish Ry. Co., No. 696a, ante, 

695d.^ ,] — Defts., a railway oo., 

issued to persons asking for tickets between 


certain hours of the day between certain 
stations return day tickets at a reduced rate, 
whether such rate was demanded or not. On 
the front of these tickets were the words, 
lembly & clearly printed in large letters, 
” For conditions see back,” & on the back 
was printed a condition exonerating the oo. 
from liabOity for injury to the holder of the 
ticket, however caused. Pltf. asked for 
‘ ” Waterloo return,** & was supplied with one 
of these tickets, which he accepted without 
objection. He was injured on the journey 
through the alleged negligence of defts.’ 
servants ; — Held : in the absence of proof 
that pltf. actually knew of this condition, 
defts. must show that they had taken 
reasonable steps to bring it to his notice, but 
on the facto there was no evidence for a jury 
that they bad not done so. — Penton r. 
Southern Ry., [1931] 2 K. B. 103; 100 
L. J. K. B. 228 ; 144 L. T. 614 ; 76 Sol. Jo. 
100 . 

696. Add, Annotation : — ^Refd. Walpole v, Canadian 
Northern Ry., [1923] A. O. 113. 

703a. .] — Metropolitan By. Oo. v. 

Great Western By. Co. (1886), 3 T. L. R. 
113* 

704*. Add, Annotations : — Refd. Paterson Zochonis 
V. Elder Dempster, [1923] I K. B. 420; 
Pratt V. Patrick, [1924] I K. B. 438. 

724. Add, Annotation : — As to (I ) Consd. Smith v, 
SchiUing, [1928] 1 K. B. 429. 

725. Add, Annotation : — Retd. Baker v, Balgleish 
Steam Shipping Co. (1921), 126 L. T. 482 

764. Add, Annotation : — Refd. Poland v, Parr, 
[1927] 1 K. B. 236. 

765. Add, Annotation : — Refd, Poland v. Parr, 
[1927] 1 K. B. 230. 

775. Add. Annofaf'ioris : — Refd. Percy v, Glasgow 
Corpu., [1922] 2 A, C. 299 ; Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364; Ee CarroU, 
[1031]! K. B.317, 

777. Add, An?ioiation : — Refd. Percy v, Glasgow 
Corpn., [1922 ] 2 A. C. 299. 

781a. .] — Where a passenger on a 

tram car makes a sufficient & proper tender 
of bis fare & the conductor mistakenly 
refuses to accept it & has him arrested under 
a bye-law, which authorises the conductor, 
if a passenger’s name or residence is unknown 
to him, to have the passenger arrested for 
evading paynjent. the conductor’s employers 
are liable for the act of the con<iuctor, whether 
he was or was not aware of the name dc 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act within the scope of his employ- 
ment. — P ercy i\ Glasgow Corpn,, [ 1922 ] 

2 A. C. 299 ; 91 L. J, P. C. 187 ; 127 L. T. 
601 ; 86 J. P. 201 ; 38 T. L. R. 722 ; 66 
Sol. Jo. 665 ; 20 L. G. R. 605. 


PART V. SECT. 6, SUB-SECT. 1. 
•o. PuJlino enmmunUxUinn eordr^ 
Detenrea — Comparimeni overcrowded ,] — 
A railway psHtioiiger who pullg the 
emergency obaln beoatuie he flnde the 
compartment crowded beyond the 
presoribe*! limit commlte no offence 
under Indian Railways Act, 1890, 
h because be does bo for 

the addltlonaj reaaoii of obtelning the 
naiM of certain paseengers who need 
abUBlTe language towards him.— - 


EMPRROB V, POPATtAL BhaICHAND 
(1929). X. L. R. 54 Bom. 32G.— IND. 

PART V. SECT. 7. 

b 1. — — Refusal to obey con* 

d^tdor — Request unreasonable — Carrier 
liable.] — Rainrs v. British Columbia 
Kijbotrio Ry. Oo. (1921), 70 D. L, R. 
738 ; 30 B. O. R. 840.— CAN. 

g i. — Removal expoaing paa* 

aenger to danger — Carrier liable .] — 


Howe v. Niagara St. Catharines Sc 
Toronto Ry. Co., (19251 2 D. L. R. 
115 ; 30 CJan. Ry. Cas. 95 ; 56 O L. R. 
202 ; remh, 119211 4 D. L. R- 339 ; 56 
O. L. R. 387,— CAN. 

m L — Removal exposing pas* 

aenger to danoer^-CarrUtr liable,}— 
Hows V, Niagara Rt. CATBARiNse Sc 
Toronto Ry. Co„ [1926J 2 D. L. K. 
115 ; 30 Cw. Ry. Cas. 95 ; 56 O. L. R. 
202.— CAN. 
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Part VI. — Carriage of Passengers Luggage. 


804a. Luggage put in luggage van — By order of 
official.] — E hinobh South-Eastern & 

Chatham Ey. Co. & Pullman Cab Co., Ltd., 
No. 85 la, poaU 

811. Add. Annotaiions : — As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. 0. 622 ; Pratt v. Patrick, 
[19241 1 K. B. 488; HalUwell v. Venables 
(1930), 99 L. J. K. B. 363. 

813. Add. Annotation : — Refd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 622. 

823. Add. Annotation : — As to (3) Polld. Vosper v. 
Q. W Ry. (1927), 137 L. T. 520. 

827a. Luggage put In compartment by porter — 
Passenger travelling In another compart- 
ment.] — Pltf., who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled in 
another part of the train, third class, with 
some friends whom he found on the train. 
At the end of the journey pltf.*s suit-case 
could not be found. In an action against 
the railway co. for its value : — ffeld : as the 
railway had failed to discharge the onus 
of proving that the loss of the hand luggage 
arose by reason of the negligence of the 
passenger, pltf. was entitled U) recover. — 
VOSPER V. Great Western Ry. Co., [1928] 
1 K. B. 340 ; 97 L. J. K. B. 51 ; 137 L. T. 620 ; 
43 T. L. U. 738 ; 71 Sol. Jo. 605, D. 0. 

830. Add. Annotations : — As to (1) Refd. Ehinger 
V. 8. E. & C. Ry. & Pullman Car Co. (1922), 
38 T. L. R, 678; Vosper v. G. W. Ry. (1927), 
137 L. T. 520. As to (2) Refd. Ehinger v. 
8. E. & C. Ry. & Pullman Oar Co. (1922), 38 
T. L, R. 678, As to (3) Consd. Ehinger v. 
8. E. & C. Ry. & Pullman Car Co, (1922), 38 
T. L. R. 678. 

831. Add. Annotation : — Generally^ Refd. Vosper 
V. G. W. Ry. (1927). 137 L. t, 620. 

833a. S. P. Harrison v. Great Western Ry. Co. 
(1875), 89 J. P. 312. 


851 e . -. 1 — Pltf., who was a pas- 

senger with a ticket from Paris to London 
via Dover, A thence by the railway of deft, 
railway co., took an ^ditional ticket from 
the second defts., the Pullman Oar Co., for 
a Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers’ luggage, 
& that co. did bXL that was reasonably 
necessary to bring this condition to pltf. *8 
notice. At Dover pltf. took a seat In the 
Pullman car, but an official refused to allow 
her to take her suit-case with her & directed 
a porter to put it in the luggage vestibule 
at the end of the car. There was no evidence 
in whose employment the official was, or as 
to the exact relationship between the two 
deft. COB. On the arrival of the train in 
London the luggage was unloaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos. ! — Held : as a railway co. contracted 
as insurers of passengers’ higgage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as there was no evidence that lack of care, 
if any, by the Pullman Oar Co.’s officials in 
unloading had contributed to the loss, the 
Pullman Car Co. were not liable. — Ehinger 
V. South-Eastern & Chatham Ry. Co. & 
Pullman Car Co., Ltd. (1922), 38 T. L. R. 
678 ; 66 Sol. Jo. 633. 

g5H), ,] — A special contract, 

entered into between a shipowner & a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 
loss of baggage “ under any circumstances 
whatsoever ” : — Held : such a stipulation 
covered the case of wilful default & mis- 
feasance by the shipowner’s servants. — 
Taurman Pactptc Steam Navigation Co. 
(1872), 26 L. T. 704 ; 1 Asp. M. L. C. 336. 

AwnatcUixms : — Consd. Pri*'© v. UnloD Lighterage Co. (1904), 
73 L. J. K. B. 222 ; Travers v. Cooper, [19161 1 K. B. 73, 
Eefd. The Pearlmoor, [19041 P. 286. 

852. Add. Annotation : — Generally^ Refd. Albe- 
marle Supply Co, V. Hind, [1928] 1 K, B. 307. 


PART VI. SECT. 3, SUB-SECT. 1. 

o I. Heni back by returning 

steamer after arrival at detitinaiion — 
Carrier Hable.] — Smith v. Union 
S,S. Co. (1922). 68 D- L. R. 488.— 
CAN. 


PART VI. SECT. 8, SUB-SECT. 2. 

806 i. Luggage vlfxecd in compartment 
vnlh passenger — Whether compang liable 
— Passenger leaidng carriage with door 
open.] — Pltf. & her sister anivcMj at 
Eustoa Station of clefts.* railway 
shortly after 6 p.m. In order to travel 
hy the G.IO p.m. train to H, Their 
lugjfHge included two dressing (*.ases 
which they dirc^eted a porter to put in 
a can'iajr<' In which they had resorv^ 
seats. The? porter carrif‘d out these 
instructlouH & plsced pltf.’s dressing 
cas«* on the rack of a oorrl(ior carriage 
which was about the inidtllc of the 
train. As the porter left, pltf. lifted 
di>wn her case S{ plticed it on the scat. 
Having removed a book therefrom, the 
two ladies left the carriage, without 
closing the door, & proceeded to a 
bookstall on the platform about the 
end. of the trala* Upon their return 


seven minutes later pltf.’s dressing ease 
hod disappeared : — Helfl : the onus of 
proving that the loss was duo to 
negligence on the part of the passenger 
lay upon the oo. Pltf,, by leaving her 
dressing cose unprotected in a carriage 
with the door open, was not guilty of 
such nogligenoo as would exonerate the 
CO., who were, accordingly, liable for 
the loss. — C arr p. London, Midland 
8c SOOTTISH lU. Oo. (1931), N. I. 94,— 
IR. 


PART VI. SECT. 7. 

sp. Luggage left with porter — Paa- 
senger telephoning for car. 1 — A passenger 
arrived by train at a railway station 
with heavy luggage in the van & 
lighter articles aocHjmpanying her in 
the compartment. All the luggage was 
taken on a barrow by a porter to a 
cab-stand in the station, where the 
passenger expected to bo met by 
Mends with a oar. Failing to find 
them, she went to telephone to them, 
leaving the lugga^ in charge of the 
porter along with her two young 
children. In her absence the porter 
left the iumiage unattended, 6c a thief 
having got rid of the ohttdren by a 

10 


device, stole the lighter articles. In 
an action by the passenger against the 
railway oo. : — Held : the co. was 
Ual)le, in respect that its liability as 
carrltir of passengers’ lus»age lasted 
until the passeriger, using due diligenoe, 
had been afforded a reasonable 
OT)portunlty of taking delivery of the 
luggage ; & here It was not proved 
that the passenger bad failed to 
exercise due diligence. — P arker v. 
h. M. S. Ry. Co.. [19301 S. 0. 822.— 
SCOT. 


PART VI, SECT. 8. SUB-SECT. 4. 

d i. Special contract .] — HeW ; it 

was a valid answer to pltf.’s action 
that she had asHcnted to be bound by 
the contract relieving the carrier from 
liability.— Pennell ». Montreal S.S. 
Co. (1876), 6 Nfld. L. R. 124.— NFLD. 

d ii. Construction,}^ 

Dtxon V. Rtohelteo Navtoation Oo. 
(1889), 18 S. 0. R. 704.— CAN. 

e i. .1— HeW; pltf. was 

bound by the conditions . — wood t>. 
Allan (1880). 13 N. S. R. (1 ‘R. O.j 
477 ; affd. (^1882). 15 N. S. B. (8 
R. (k gTsu.— CAN. 
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S53« Add^ Annotation : — ^Apld* Thompson v. L. M. 
& S. Ry. (1929), 98 L. J. K. B. 616. 

866. Add, Annotation : — Aa to (1) Retd. Penton v. 
Southern Railway, [1931] 2 K. B. 103. 

867. Add, Annotation: — Aa to (1) Rafd. Brown v. 
Harrison, Hourani v. Same (1927), 187 L. T. 
549. 

868. Add. Annotaiiona : — Gonsd. Werner v* Det 
Bergenske Dampskibsselschaft (1926), 134 
L. T. 678. Raid. Elder, Dempster v. Pater- 
son, Zochonis, Griffiths Lewis Steam Naviga- 
tion Co. V. Paterson, Zochonis, [1924] A. C. 
622. 


868. Add. Annotaiiona : — ^Rafd. L. & N. W. Ry. 
V. NeUson, [1922] 2 A. 0. 263 ; Nunan v. 
Southern Ry., [1923] 2 K. B. 703 ; Buerger 
V. Cunard S.S. Co., [1925] 2 K. B. 646 ; The 
Refrigerant, [1926] P. 130. 

866. Add. Annotaiiona : — Consd. Ehinger v. S. E. 
& C, By. & Pullman Car Co. (1922), 38 
T. L. R. 678. Apld. Hearn v. Southern Ry. 
(1925), 41 T .L. R. 305. Consd. Thompson v. 
L. M. & S. Ry. (1929), 98 L. J. K. B. 616. 
Rafd. Nunan v. Southern Ry., [1023] 2 K. B. 
703. 


Part VII. — Carriage of Animals. 


886. Add. Annotation : — Raid. G. N. Ry. r. 

L. B. P. Transport & Depository, [1923] 2 
K. B. 742. 

890. Add. Annotation : — Raid. G. N, Ry. v. 


L. B. P. Transport & Depository, [1922] 
2 K. B. 742. 

898. Add. Annotation : — Rafd. G. N. Ry. v. 
L. B. P. Transpoit & Depository, [1922] 
2 K. B. 742. 


Part VIII. — Carriage of Explosives and Dangerous Goods 


894. Add. Annotation : — Rafd. McAUster (or Dono- 
ghue) V. Stevenson (1932), 48 T. L. R. 494. 
896. Add. Annotatioyta : — Consd. Q. N. Ry. v. 
L. E. P. Transport &; Depository, [1922] 
2 K. B. 742 ; McAlister (or Donoghue) v, 
Stevenson (1932), 4S T, L. li. 494. 

896. Add. Annotaiiona: — As to (1) Consd. G. N. 
Ry. V. L. E. P. Transport & Depository, 


[1922] 2 K. B. 742. Aa to (2) FoUd. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. Aa to (8) Rafd. Transoceanica 
Soc. Italiana di Navigazione v. Shipton, 
[1923] 1 K. B. 31. 

896a. .] — Great Northern Ry. Co. v. 1^. E. P. 

Transport & Depository, Ltd., No. 234a, 
ante. 


Part IX. — Measure of Damages 


906. Add. Annotations : — Rafd. Patrick v. Russo- } 
British Grain Export Co., [1927] 2 K. B. 
536 ; The Edison, [19321 P. 52. 

910. Add. Annoiatioiis : — Consd. Patrick v. Russo- 
British Gram Export Co., [1927J 2 K. B. 635. 
Apld. Re Hall & Pirn’s Arbitration (1928), 139 
L. T. 50 ; Banco de Portugal v. Waterlow 
& Sons, Ltd. (1932), 48 T. L R. 404 ; The 
Edison, [1932] P, 52. Rafd. Pinnock v. 
Lewis & Peat, [1923] 1 K. B. 690 ; Riley 
V. Brown (1929), 98 L. J. K. B. 739 ; HerbeH 
Clayton & Jack Waller, Ltd. v. Ohver, [1930] 1 


A. C. 209 ; Dobell (C. G.) & Co. v. Barber &; 
Garratt (1930), 47 T. L. R. 06. 

914. Add. Annotation : — Consd. The Edison, [1932] 
P. 62. 

918. Add. Annotations : — As to (1) Consd. The 
Edison, [1932] P. 52. Rafd. Patrick v. 
Russo-British Grain Export Co., [1927] 2 
K. B. 636. 

930. Add. Annotation : — Rafd. Aronson v. Molga 
B olzindustrio A./G. Leningrad (1927), 32 
Com. Oas. 276. 


Part X. — Statutory Control 

964a. Side entrance to — Refusal to ra-open.] — In 

deciding an application for the provision of 


of Carriers’ Business. 

reasonable facilities under 1854 Act, s. 2, & 
of reasonable facilities & conveniences under 


866 iU. — Inexperienced 

traveUer.] — Heidi pltf., a woman of 
■oant ednoation Sc unaoontitomed to 
travel, was entitled to recover from 
deft. oo. notwithstanding a clause on 
her ticket limiting dms,' liability, 
as the clause had been waived, Sc there 
was a special contract. — T olerton v. 
OCNAHD B.8. Co., 11924] 3 D. L. R. 
366 ; 2 W. W. R. 927 ; 33 B. 0. R. 
651.— CAN. 


FART VII. SECT. 1, SUB-SEOT. 2. 

sb. To ddiwr xf^ompUy .] — A very v. 


Canadian Pacific Railway (1929), 1 
M. P, B. 502.— CAN. 


PART VII. SECT. 8. 

w i. Animals dvino of arsenic 

poisoning .] — Action against deft. ry. 
oo. dismissed, as there was no evidence 
connooting the oanse of injury with 
any alleged negligenco, & the oause of 
the damage was purely a matter of 
speculation. — Turner v. Oanadian 
PAOino RY. Oo„ 11982) 2 W, W. R. 
868 ; 66 D. L. R. 31.— CAN. 
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b i. Unless written notice of 

claim given at point of delivery .} — 
Knight- Watson Ranching Co. v. 
Canadian Pacitio Ry. Co., [1921] 
3 W. W. R. 788 ; 62 D. L. R. 601 ; 
15 Saak. L. R. 1.— CAN, 
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For oases decided by the Board of 
Railway Commissioners for Canada, see, 
generaUy, Railways, Vol. XXXVIJI., 
pp. 264-266, 875-878. 
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1921 Act* 8. 16 (1), the ct. must be satisfied 
that in refusing such facilities & conveniences 
the railway co. are acting without due regard 
to the proper discharge of their obligations* 
& the facility or convenience asked for will 
not be ordered where it is only for the benefit 
of a special class of persons who form a small 
proportion of the travelling public. Wliere 
it is sought to restore a former convenience 
& conditions have changed, there is nothing 
in the fact that it was afforded before, & the 
question will be decided on its merits. 

Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 
Midland By. Co. at N. which had been closed 
in pursuance of a general policy of “ closed ** 
stations adopted by the co., &, it was shown 
that only 16 per cent, of the passengers using 
the station, who were mainly season & weekly 
ticket holders, would be likely to use such 
entrance, & that no general public incon- 
venience existed, the ct. refused to make any 
order. — Nottingham Cobpn. v. Midland 
By. Co. (1922), 128 L. T. 639 ; 67 SoL Jo. 
404 ; 21 L. G. B. 71 ; 17 By. & Can. Tr. 
Cas. 72. 

955. Add. Annotation : — Consd. Nottingham 
Corpn. V. Mid. By. (1922), 128 L. T. 639. 

958. Add. Annotation : — As to (3) Consd. Notting- 
ham Corpn. V. Mid. By. (1922), 128 L. T. 639. 

960. Add. Annotation: — Refd. Boumemouth- 
Swanage Motor Boad & Ferry Co. v, Harvey 
& Sons, [1930] A. C. 649. 

967. Add. Annotation : — As to (1) Refd. British 
Trawlers Federation, Ltd. v. London & 
North Eastern By. Co. (1932), 48 T. L. B. 
491. 

976a. Refusal to accept privately owned 

wagons.] — Where a railway co. is always ready 
to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately ovmed wagons 
does not constitute a refusal to attord reason- 
able facilities for the receiving, forwarding, & 
delivery of traffic on their railway, or the 
subjection of appets., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disadvantage. — Chab- 
RiNGTON, Gardner, Lockett & Co., Ltd. v. 
Southern By. Co. (1926), 42 T. L. B. 768; 
19 By. & Can. Tr. Cas. 1. 

980. Add. Annotation : — As to (1) Consd. Charring- 
ton, Gardner, Lockett v. Southern By. (1926), 
42 T. L. B. 768. 

1010a. • To continue former facilities — ^Pending 

decision as to rights of parties.] — Upon an 
application for an interlocutory injunction 
ordering that certain former facilities for 
receiving & running through passenger 
coaches should be continued pending a 
decision as to the rights of the parties : — 
Held : this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, & upon 
the facts, no interlocutory order should be 


made. — Great Central By. Co. v. London 
& North Western By. Co. (1922), 17 By. Sc 
Can. Tr. Cas. 89. 

1015a. Necessity for submission to Rates 

Tribunal of schedule for standard workmen's 
fares.} — Re Standard Charges Schedules, 
No. 1323a, post. 

1025. Add. Citation : — snh nom. B. v. Bailway 
Combs., 46 J. P. 36. 

1048a. Amount fixed so as to allow rebate to be 
made.] — Coal was conveyed from two 
coUienes over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. A through rate was intimately fixed 
at a sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordance 
with its practice with respect to other coal 
traffic. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge : — Held : 
(1) the question of rebate had been rightly 
excluded in fixing the amount of the through 
rate ; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
— Glenavon Garw Collieries, Ltd. v. 
Rhondda & Swansea Bay By. Co., Great 
Western By. Co. & Barry By. Co. (1916), 
16 By. Sc Can. Tr. Cas. 65, C. A. 

1049a. Applicants not performing 

functions of ordinary railway company.] — 
Stocksbridgb By. Co. v. Great (5entral 
By. Co. (1909), 13 By. & Can. Tr. Cas. 336. 

1051a. Congested route — Alternative route 

available.] — Held : (1) the proposed route was 
reasonable, & it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available ; (3) although an arrange- 
ment between railway cos. might be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
teiminal at any port of shipment. — Dearne 
Valley By. Co. v. Great Northern By. 
Co. & Great Central By. Co., Lancashire 
& Yorkshire By. Co, v. Great Northern 
By. Co. & Great Central By. Co. (1014), 
15 By. & Can. Tr. Cas. 202. 

1058a. Terminal costs.] — Dearne Valley 

By, Co. v. Great Northern By. Co. & 
Great Central By. Co., Lancashire & 
Yorkshire By. Co. v. Great Northern By. 
Co. Sc Great Central By. Co., No. 1051a, 
ante, 

1060a. Payment of rebate to trader.]- 

Glenavon Garw Collieries, Ltd. v. 
Bhondda Sc Swansea Bay By. Co., Great 
Western By. Co. Sc Barry By. Co., No. 
1043a, ante. 

1072. Add. Annotation : — Refd. Sandilands v. 
London, Midland & Scottish By. Co. (1927), 
20 By. Sc Can. Tr. Cas. 136. 
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sa. Classiftcatifm causing nreference — 
Validity of bye-law ,] — By Government 
Railways A<'t, 1912, s. 24, the Oomrs. 
are empowered to demand tolls in 
reapeot of goods carried upon the rail- 
ways, but snbjoot to the provisions of 


the Act, such tolls ehall bo charged 
eonally to all perBona, &. after the aamo 
rate In respect of all goods of the same 
doHorlptloD : — Held : certain bye-laws 
made in pursuanoe of the Act, which 
olassiflc5d Imported galvanised iron in 
a dlllereDt class to Iron of a similar 
natnre manufactured locally, & which 
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prescribed a toll of a higher rate for the 
imported than for locally manufaeturod 
iron of the nature referred to, were not 
ultra ^rlrea , — Hardy *s. Ltd. tJ. Railway 
Combs, vor New South Wales 
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1077* Add, Annotation : — As to {1) Consd. Damps 
Sdlsk Svendborg v, London, Midland So 
Scottish By. Oo. (1929), 20 By. So Can. Tr. 
Oas. 67. 

1080. Add, Annotations : — As to (4) Retd. Bourne- 
mouth -Swanage Motor Boad So Perry Co. v, 
Harvey, [1929] 1 Ch. 686 ; Parnworth v. 
Manchester Corpn., [1929] 1 K, B. 633. 

1096a. Regulation affeotlng one class of goods 

only — Lower rate necessary In public interest.] 
— Port op Manchester Warehouses, Ltd. 

V, Cheshire Lines Committee, Great 
Central By. Co. So Great Northern By. 
Co., No. 1219a, post, 

1098. Add. Annotation: — As to (1) Refd. York 
Corpn. V, Leetham, [1924] 1 Oh. 667. 

1124. AM, Annotation : — Refd. British Trawlers 
Federation, Ltd. v. London So North Eastern 
By. Oo. (1932), 48 T. L. B. 491. 

1166a. Wharfage.] — By its Act a canal co. 

was precluded from charging for wharfage 
in respect of private wharves constructed 
under provisions of the Act, which empowered 
adjoining owners to construct wharves on the 
banks of the canal. An oU co. acquired from 
the canal co. land adjoining the canal bank, 
under three conveyances, by one of which 
they were obliged. So by another empowered, 
to construct a wharf on a line beyond their 
boundary, so that the front part of the wharf 
should extend beyond the canal bank over 
the canal. On a wharf so erected the oil co. 
fixed a pipe So discharged oil in bulk from 
vessels lying in the canal. Competitors 
of the oil co. owning land that was near to but 
did not adjoin the canal obtained from the 
canal co. easements to erect valve houses on 
the canal bank. So discharged their oil in the 
same way. The canal co.’s sched. of charges | 
contained two classes of oil. As to the one i 
it was stated that the rate was inclusive of 1 
a charge for wharfage, as to the other, that 1 
the rate was for tol^ only but that the use j 
of the canal co.’s wharves was free. The oil I 
co. So their competitors were charged the 
same rates, which were loss than the maxi- 
mum tolls for the use of the canal : — Held : 
the oil co.*s wharf was not a private wharf, 
to which the whaifage rate was inapplicable, 
firstly because it was constructed, not under 
the powers conferred by the Act on adjoining 
landowners, but under the obligations im- 
posed as part of the consideration for which 
the land was acquired ; secondly, because 
the wharf, extending over the canal, was not 
wholly constructed on the land of the 
adjoining owner; therefore, the oil co. was 
not unduly prejudiced by being charged the 
same rates as their competitors who did not 
own land adjoining the canal. The Com- 
mission found as a fact tliat the canal co. 
did not, in certain cases, charge for wharfage, 
though they charged an inclusive rate which 
covered the use of their wharves. — Anglo- 
American Oil Co. v. Manchester Ship 
Canal (1929), 20 By. & Can. Tr. Cas. 45. 

1166b. Rebate on sidings rate.] — Upon a com- 
plaint of undue preference it was admitted 
that appets., whose works at S. were connected 
by a private siding with defts.* railway, paid 
the same rates as if their traffic us^ i>hat 


station, while two of their competitors, whose 
respective works at B., ten miles from S., 
were also connected by private sidings with - 
defts.’ railway, received a rebate of 2Jd. 
per ton off the B. station rates on traffic 
similar to that of appets. Appets. called no 
evidence. The railway co., while submitting 
that the onm of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Pidcock principle 
with the object of showing that the value of 
the private siding services rendered to appets. 
at S. was in excess of the amounts included in 
their rates for station terminals at that station 
So also of the value of the respective private 
siding services rendered to appets.’ com- 
petitors at B. after allowing for the rebate ; — 
Held: without deciding whether the onus 
had shifted to the railway co., but inclining 
to the view that it had, the Pidcock principle 
had been properly applied in the dissection 
of the respective rates. So there was no pre- 
ference of appets.’ competitors. — Prentice 
Brothers, Ltd. v, London So North Eastern 
By. Co. (1926), 18 By. So Can. Tr. Cas. 177. 

1169. AM, Annotation : — As to (3) Refd. Charring- 
ton, Gardner, Lockett v. Southern By. (1926), 
42 T. L. B. 758 

1171. AM, Annotation : — Refd. Prentice v, L. So 
N. E. By. (1925), 18 By. So Can. Tr. Cas, 177. 

1175. AM, Annotation : — Refd. Sandilands v, 
London, Midland So Scottish By. Co. (1927), 
20 By. So Can. Tr. Cas. 136. 

1175a. Adoption of exceptional rates.] — 

Port of Manchester Warehouses, Ltd. v, 
Cheshire Lines Committee, Great Central 
By. Co. So Great Northern By. Co., No. 
1377a, post, 

1184. AM. Annotation : — As to (1) Consd. Port of 
Manchester Warehouses v. Cheshire Lines 
Committee, G. C. By. & G. N. By. (1922), 17 
By. So Can. Tr. Cas. 64. 

1193. AM. Annotations : — As <o (1) Consd. Prentice 
V. L. & N. E. By. (1925), 18 By. So Can. Tr. 
Cas. 177. Refd. Port of Manchester Ware- 
houses V. Cheshire Lines Committee, G. C. By. 
& G. N. By. (1922), 17 By. So Can. Tr. Can. 64. 

1219a. Injunction — Rate quoted but not 

actually made.] — Appets. were owners of a 
bondeii warehouse situated in Trafford Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Ship 
Canal Co. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. A large consignment of cigarettes 
was conveyed over the Ship Canal to appets.* 
warehouse. So was thence consigned to Tiondon 
over the railways of resp. cos., who charged 
a rate of 107s. per ton in two-ton lots, this 
being the ordinary Manchester town rate, 
whereas for similar traffic consigned from 
the warehouse of the Ship Canal Co. they 
quoted a rate of Sis. 6d., the latter being the 
Liverpool to London rate, which was governed 
by competitive shipping rates Upon a 
complaint that the Manchester Ship Canal 
Co. were being unduly preferred the above 
difference In rates was sought to be justffied 
by the railway cos. on the ground that, the 
ports of Manchester So Liverpool being in 

D. 

316.]— R. (Canadian Pacific Rt. Co, Sc 
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competition, the lower rate was necessary in 
order to secure for Idanchester in the public 
interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 
^ those which had passed out of the control 
of that CO.! — Held: (1) both rates were 
properly charged under the circumstances, & 
the difference between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference ds asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made. — Pout op Manchester Warehouses, 
Ltd. V- Cheshire Lines Committee, Great 
Central Ry. Co. & Great Northern By. 
Co. (1922), 17 By. & Can. Tr. Cas. 64. 

1224a. .] — Held : “ the discovery 

by the party aggrieved of the matter com- 
plained of in 1888 Act, s. 12, means dis- 
covery of the preferential treatment of 
complainant’s competitor, & not discovery 
of the evidence by which the complaint can 
be substantiated. — British Reinforced 
Concrete Engineering Co., Ltd. v, London 
& North Eastern By. Co. (1928), 20 Ry. 
& Can. Tr. Cas. 78. 

1236. Add. Annotation : — Refd. Charrington, 
Gardner, Ix)ckett v. Southern By. (1926), 
42 T. L. B. 758. 

1237a. Continuance of fixed rate — Under sub- 
sisting agreement — What amounts to free- 
men tJ — An undertaking given by a railway 
co. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period : — Held : not an 
agreement fixing those rates within 1921 Act, 
8. 34. — Southend Coupn. v . IvOndon Mid- 
Land & Scottish By. Co. (1927), 19 By. & 
Can. Tr. Cas. 216. 

1237b. What is a fixed rate.] — A rate 

which bears a fixed relation to an ascertain 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed day, if made under an agreement 
for valuable consideration, under 1921 Act, 
s. 34, — Cardiiv Coijjeries, liTD, V. Great 
Western By. Co. (1927), 19 By. & Can. Tr. 
Cas. 202. 

Annotation: — FoUd. Forest of Dean Freiffhtere' Assocn. v. 

Great Western Ry. Co. (1928), 20 Ry. & Can. Tr. CJas. 13. 

1237c. .] — Held : although a fixed 

quarterly allowance when distributed over 
a fluctuating quarterly traffic yielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agreement 
& ascertainable with reference to a fluctuating 
standard may be considered as fixed by that 
agreement, the charges payable by appets. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration & sboifid be continued 
under 1921 Act, s. 34. — R. & W. Paul, 
Ltd. V. London & North Eastern By. Co. 
(1927), 19 By. & Can. Tr. Cas. 228. 

1237d. Under special statutory provision — 

What amounts to special statutory provision.] 


— Southend (Iorpn. v. London Midland 
Scottish By, Co. (1927), 19 By. & Can. Tr. 
Cas. 216. 

1237e. .] — A bill was ijromoted in 

Parliament to empower two railway com- 
panies to purchase jointly the raUwav of a 
third company. Petitioners against the bill 
withdrew their opposition in consideration 
of the promoters agreeing to the insertion of 
a clause limiting the charging powers on the 
line proposed to be purchased. The bill with 
the clause so inserted was passed into law : — 
Held: charges were thereby fixed under a 
special statutory provision, & were originally 
so fixed for valuable consideration. — ^F orest 
OP Dean Freighters’ Assocn. v. Great 
Western By. Co. (1928), 20 Ry. & Can. 
Tr. Cas. 13. 

1237f. Originally fixed for valuable considera- 
tion — ^What amounts to.] — Forest of Dean 
Freighters’ Assocn. v. Great Western 
By. Co., No. 1237e, ante. 

1248. Add. Annoialion : — Refd. Bownson, Drew 
& Clydesdale v. G. W,, L. M. & S., L. & N. E, 
& Southern Rys. (1928), 19 Ry. & Can. Tr. 
Cas. 236. 

1246a. Rolling stock ** — Transit of empty 
wagons needing repair on change of owner- 
ship.] — Under the heading “ Boning Stock ” 
of the ” General Railway Classification of 
Goods, 1921 ,” if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able ; if the cause of the transit is repairs 
only, the half -rate is chargeable ; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable. — London, Midland & 
Scottish By. Co. v . Inge Wagon & Iron- 
works Co., Ltd. (1924), 131 L. T. 229 ; 40 
T. L. R. 651, C. A. 

1245b. ** Pipes, rain water & their connections, 
oast Iron or steel ” — Include rain water pipes 
adapted for other purposes.] — Bownson, 
Drew & CLyDE8DAi.E v. Great Western, 
London, Midland Scottish, London & 
North Eastern & Southern By. Cos. 
(1928), 19 Ry. & Can. Tr. Cas. 235. 


‘^i245c. ** Coal ** — Coal, coke & patent fuel.] — 
He National Gas Council op Great 
Britain & Irfj:.and*s Appeal (1927), 19 
By. & Can. Tr. Cas. 1 63, 0. A. 

1245d. Castings, Iron or steel of light type — 
Includes cantilever wall brackets.] — Small 
cantilever wall brackets, constructed so that 
one end of the top bar is let into the wall, 
are not “ cantilevers, iron or steel, as girders,” 
class 7, but ” castings, iron or steel of light 
type,” classes 13 to 17. — Amalgamated By. 
Cos. V. Associated Builders’ Merchants, 
Ltd. (1930), 20 By. & Can. Tr. Cas. 102. 

1245e. Alteration — When granted.] — The stand- 
ard charges based on the classification 
are not intended to be the equivalent of the 
services rendered in each particular case. 
They are overall charges which the cos. are 
prepared to make in all the circumstances of 
all the articles in the classification. The cos. 
may make more profit out of one carriage 
than another. That alone is not a ground 
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for transferring the article which ia carried 
at the greater profit into a lower class. — 
WooLwoRTH & Co. V, Ajcaixsamatbd Ry. 
Cos. (1030), 20 Ry. & Can. Tr. Cas. 149. 

1245f. Publieatlon^Addltlon of explanation to 
statutory olassifiioatlon.] — ^By 1021 Act, s. 28, 
the Rates Tribunal have jurisdiction to deter- 
mine any question as to the class in which 
any article is classified, & by sect. 64 the 
railway cos. are required to keep for sale 
printed copies of the general classification for 
the time being in force. The railway cos. 
kept for sale two copies, one a literal copy, 
known as the Statutory Classification, in 
which the different articles appeared accord- 
ing to their class, & another, a copy known 
as the Working Classification, in which the 
different articles appeared in alphabetical 
order followed by the number of the class to 
which they belonged. In the Working 
Classification were numerous explanatory 
entries inserted by the railway cos. but not 
found in the statutory copy. On an application 
to incorporate into the Statutory Classification 
the explanations in the Working Classifica- 
tion : — Held : granting the application, that 
the railway cos. had not contravened the 
provisions of 1921 Act, s. 64. — ^Amaix^amated 
Ry. Cos. V, London Chamber of Com- 
merce (1930), 20 Ry. & Can. Tr. Cas. 167. 

1285, Add, Annoiaiioms : — As to (1) Refd. G. W. 
Ry. V, Laing (1922), 39 T. L. R. 93 ; Trans- 
oceanica Soc, ItaJiana di Navigazione v, 
Shipton, [1923] 1 K. B. 31. 

1286* Add, Annotationa : — Aa to (1) Refd, Trans- 
oceanica Soc. Italiana di Navigazione v, 
Shipton, [1923] 1 K. B. 31 ; Re Standard 
Ohaiges (OoUection & Delivery) (1925), 19 
Ry. & Can, Tr. Cas, 53. Aa to (2) Consd. 
G. W. Ry. V, Laing (1922), 39 T. L. R. 93. 

1287, Add. Annoiaiiona : — Consd, G. W. Ry. v. 
Laing (1922), 89 T. L. R. 93. Refd. Trans- 
oceantca Soc. Italiana di Navigazione v. Ship- 
ton. [1923] 1 K. B. 31 ; Prager v, Blatspiel, 
Stamp & He^ock, [1924] 1 K. B. 566; 
Damps Selsk Svondborg v, London, Midland 
& Scottish Ry. Co. (1929), 20. Ry. & Can. 
Tr. Cas. 67. 

1287a. Stevedoring.] — The London & North 

Western Railway Co. (Rates & Charges) 
Order Confirmation Act, after reciting the 
Railway & Canal Traffic Act, confirms the 
Order as set out in the Sched. By para. 21 
of the Sched., nothing therein contained shall 
affect the right of the co. to make any charges 
which they are authorised by any Act of 
Parliament to make in respect of any accom- 
modation or services provided or rendered 
by the co. at or in connection with docks or 
sMpping places, & by para. 26 of the Sched. 
the term “ railway ** means any railway or 
steam tramway over which the co. conveys 
merchandise, & in respect of which no maxi- 
mum rates k, charges other than those 
authorised in the Scmed. are for the time 
being authorised by Parliament. By Pt. IV. 
of the Appendix to the Sched. the co. may 
charge such reasonable sums as they think 
fit for any accommodation or services rendered 
within the scope of their undertaking by the 
desire of a trader, k in respect of which no 
provisions are made by the Sched. : — Held : 
(1) in construing the Sched. the definition 
of railway ** in para. 26 of the Sched. is 
to be applied, k not the definition in sect, 3 


of 1873 Act ; (2) the work of stevedoring is 
incidental to the undertaking of a dock 
owned by a railway co. ; (3) In doing the 
work of stevedoring a railway co. is not 
bound by the limitations of Pt. IV. of the 
Appendix to the Sched., &, in the absence of 
any other restrictive enactment, may con- 
tract as they please. — Damps Selsk Svend 
BOEG V, London, Midland k Scottish By. 
Oo. (1928), 20 Ry. k Can. Tr. Cas. 67. 

1316. Add, AnnoUdiona; — Refd, Bede Steam Ship- 
ping Co. V. Bunge y Born, Limitada S. A. 
(1927), 43 T. L. R. 374 ; Wales v. Iron Trades 
Employers* Assocn. (1928), 21 B. W. C. C. 
316 ; Great Western Ry. Co. v. Boon (1928) 
20 Ry. k Can. Tr. Cas. 63. 

1816a. .] — Great Central Ry. Co. v. 

Swann (1913). 48 L. Jo. 47. 

1318, Add, Annot<ition : — Refd. Great Western 
Ry. Co. V, Boon (1928), 20 Ry. k Can. Tr. 
Cas. 63. 

1328, Add. AnnoUdiona : — Refd, Griffiths v. Stude* 
bakers, [1924] 1 E. B. 102 ; R. v, Leinster 
[1924J 1 K. B. 311. 


Sect. 6.— EXCEPTIONAL RATES AND FARES 

(Vol. VIII., p. 207). 

1823a. Under 1921 Act — Meaning of standard ” 
k “ exceptional. — ^Tbe expression “ stau* 
dard ” as applied to charges in Part III. of 
the above Act is the correlative or com 
plementary term to “ exceptional,” &, there 
being therefore no other ^temative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
ai'e therefore required, under sect. 30 of the 
above Act, to submit to the Rates Tribunal 
forms of schedules for standard season tickets 
k workmen’s fares . — Bs Standard Charges 
Schedcjlbs (1923), 17 Ry. k Can. Tr. Cas, 
147. 

1823b. New exception al rates — Grounds for grant* 
Ing,] — The fact that eq\ial rates were formerly 
cliarged from two competing points to a 
common market unequally distant from them, 
whereas the corresponding standard charges 
are unequal, is not a ground on which the 
Railway Rates Tribun^ will grant a new 
exceptional rate so as to restore the equality. 
— Dowlow Limb & Stone Co., Ltd. v, 
London, Midland k Scottish Ry. Co. 
(1928), 20 By. k Can. Tr. Cas. 41. 

1823c. Disintegration — On continuation.] — ^Where 
an exceptional rate is referred to the Rates 
Tribunal for its determination under 1921 
Act, 8. 36, then, if the Tribunal decides to 
continue the rate, its duty is to disintegrate 
it in the manner provided for in sect. 40 of the 
Act, k the performance of this duty may at 
its discretion be postponed until some party 
interested in the rate applies for the dis- 
integration. — Disintegration of Continued 
Exceptional Rates (1928), 20 Ry. k Can, 
Tr. Cae. 1. 

1328d, Time for.] — A railway co. applied to 

the Rates Tribunal to sanction a rate, more 
than 40 per cent, below the standard rate, 
between a seaport town k the Midlands. 
Another seaport town competing in the same 
traffic, having been admitted to oppose the 
said rate, sought to administer interrogatories 
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to the raUway co. as to the disintegration of 
the existing rates between the two ports 
respectively & the Midlands & of the new 
proposed rate, with a view to showing the 
effect that the new rate would have on the 
competition, & the prejudice that would be 
caused to the opponents of the rate : — Held : 
by the Rates Tribunal, such rates are to be 
disintegrated by the Rates Tribunal, under 
1921 Act, 8. 40, at the time when they are 
sanctioned; it is proper for the railway co. 
to present the rate for sanction without any 
proposed disintegration, & there is no pro- 
cedure for obtaining a preUminary dis- 
integration of such a rate. — Bristol Corpn. 
V. Great Western Ry. Co. (1928), 20 Ry. Sc 
Can. Tr. Cas. 28. 


Sect. 7.- OWNER’S RISK RATES (Vol. VIII., 
p. 207). 

18286. Conveyance of goods by passenger train at 
owner’s risk — Application tor reduction of 
rate — Dlflerence in risk negligible — Whether 
ground lor two scales,] — Appcts. were con* 
signors of gramophone records in the form 
of Oat discs by passenger train. Resps. con- 
voyed th^se discs at full parcels scale, but 
under owner’s risk conditions. Appcts. 
claimed that since the discs were conveyed 
at owner’s risk, a reduction should be made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Re.8ps. contended that in the case of goods 
canied by passenger train the dfiference 
between the owner’s risk rate & the co.’s 
risk rate was not intended as a measure of 
the ditteronce of risk : — Held : the dillerence 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1921 Act, s. 40 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, &, 
when not properly packed, at owner’s risk. 
“ Properly packed ” means packed according 
to reasonable relations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of diflerence. — 
British Music Indcstrib.s Federation v, 
Caledonian Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 121. 

1323f. Grounds for ordering.] — 

Revised scales of rates based on the “ zone " 
principle for the carriage of parcels by pas- 
senger train at co.’s risk & owner’s risk 
respectively were put into force by resp. cos 
in Nov. 1918, & were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Transport. In May, 1923, new 
& reduced scales for the above traffic were 
introduced, whereby the above increases of 
1920 were reduced in imequal proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’s risk Si owner’s 
risk scales, with the result that the reductions 


made in the charges under the owner’s risk 
scale were considerably less than those made 
in the charges under the co.’s risk scale. Upon 
an applicaUon under 1921 Act, s. 00, to reduce 
the rates for parcels containing sausages, etc., 
consigned by passenger train at owner’s risk : 
— Hetd: looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any pii^se 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all ; taking the 
above owner’s risk scale of Nov. 1918, & not 
that of 1014, as sought by appcts., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appcts.’ above traffic 
should not exceed those in force in Sept. 1920, 
as reduced, by 26 per cent. — Sausage Manu- 
facturers* Assocn. V. London, Midland & 
Scottish Ry. Co., London & North Eastern 
Ry. Co., Great Western Ry. Co., Southern 
Ry. Co., & Cheshire Lines Committee (1924), 
18 Ry. & Con. Tr. Cas. 69. 

1326a. Charges imposed by Ministry of 

Transport.] — ^Appcts. claimed reductions in 
the charges made by resps. for the detention 
of ordiimry wagons <fc sheets, which were in 
the case of wagons 3s. per day for the first 
two days after the expiration of the free 
periods allowed for loading & unloading & 
thereafter 6s. per day, & in the case of sheets 
6d. & Is. for the like periods. These charges 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention & causing 
traders to exercise more diligence in loading 
& unloading them. The charges in force in 
1913 had been Is. 6d. per day for wagons & 
3d. per day for sheets after the free periods 
then ^ven. Appcts. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Resps. contended 
that the charges complained of were reason- 
able, & also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differcntiation between the 
first two days following the free periods & 
subsequent days: — Held: (1) the ct. had 
jurisdi<;tion to modify the charges complained 
of ; (2) having regard to the value of wagons 
Si sheets as compared with 1913, the loss of 
profit to the railway cos. arising from detention, 
the standing Si overall charges &. the extra 
expenses of shunting & occupation of siding 
involved, the charges of Ss. per day for wagons 
& 6d. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. & fid. per day upon wagons & 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified. Si should be discontinued, & 
the existing arrangements with regard to 


PART X. sect. 9. SUB-SECT. 1. 

iq. Hi^ht of MinUtfrr nf Traneporl 
to fix free time for deimivm — Under 
Ministry of Transport Act, 1919 (c. 50), 
«. 8.1 — North British Ry, Oo. r. 


Strkl Co. ok BroTiJ^NP, Ltd., 119221 
S a (H. L.) 132 ; 59 So. L. R. 276.—* 
SCOT. 


gl. .] — R. V , Frank A. Gillib 

Co.. Ltd., (19231 Exch. O. R. 1 ; 70 
D. L. R. 036.— CAN. 
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Saturdays should not be interfered with. — 
British Hay Traders’ Assocn. v. London, 
Midland & Scottish Ey. Co., London & 
North Eastern Hy. Co., Southern By. Co., 
& Orbsat Western Ry. Co., British In- 
dustries Federation v. Same (1925), 18 
Ey. ^ Can. Tr. Cas. 169. 

1830. Add. Annoiaiion : — As io (3) Consd. G. W. 
Ey. V. Laing (1922), 28 Com. Cas. 100. 

1831a. Congestion caused by increased traffic 

— Insufficiency of unloading sidings.] — Pltf. 
CO. liad on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Defts. were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a large incre^iae in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, & the fact that the unloading 
siding could only accommodate a limited 
number of wagons at a time, a number of the 
wagons arriving with goods at P. on defts.* 
account had to be put into storage sidings, 
to await their turn to bo taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloving siding. Pltf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services provided or renden^d by pltfs. to 
defts. wdthin the scope of pltfs.’ undertaking 
by the desire of defts. : — Held : as, on the 
facts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to pay the exceptional 
charges claimed. — Great Western Ry. Co. 
V, Laing (.1.) & Co., Jyrn. (1922), 39 T. L. E. 
93 ; 28 Com. Cas, 100, C. A. 

1837. Add. Annotation : — Generally, Refd. Prentice 
V. L. & N. E. Ey. (1925), 18 Ry. & Can. Tr. 
Cas. 177. 

1337a. -.] — ^Prentice Brothers, Ltd. 

V. London & North Eastern Ey. Co., No. 
1166b, ante. 

1337b. - Terminal charges not in fact made.] — 

Appets. carried on business as timber 
merchants at a private siding about half a 
mile from resps.* station at E. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appets.* 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those chaj^ed for similar traffic which made 
use of the station at R., & (2) that the rates 
in fact included charges for the use of the 
station, & resps. were not entitled to make any 
charge over & above the charge for con- 
veyance : — Held: (1) the conveyance of 
appets.* traffic starts from or ended at a 
sicQng in the E. station, &; resps. were entitled 
to charge for any services prior or subsequent 
to such conveyance, & such services were in 
fact rendered & the charges were not excessive. 

(2 ) The ct. will not infer that station terminals 


are being paid simply because a siding rate 
& a station rate are the same in amount. 
It is only open to the ct. to do so when com- 
parable trahlcs are passing from the station 
& the siding under such rates. — Dixon 
(T. & M.) Ltd. v. London, Midland & 
Scottish Ry. Co. (1924), 18 Ry. & Can. Tr. 
Cas. 46. 

1842. Add. Annotation: — As io (1) Consd. G. W. 
Ry. V. Laing (1922), 39 T. L. R. 93. 

1349. Add. Annotation: — As to (2) Refd. Dixon 
V. L. M. & S. Ey. (1924), 18 Ey. & Can. Tr. 
Cas. 46. 

1349a. Application for increase — Before 

“ appointed day ” — 1921 Act, s. 60.] — The 
Railway Rates Tribunal has jiulsdiction under 
the proviso to the above sect, to entertain, 
prior to “ the appointed day ” to be fixed 
under that Act, an application by a private 
siding owner for an increase in a rebate flowed 
him & for a consequent reduction in charge, 
& that jurisdiction is not qualified or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression “ charges ” in sect. 60 
including not only gross charges, but also the 
net chaiges payable by a trader after allowing 
for any rebate to which he may be entitled. — 
British Extracting Co., Ltd., British 
Soap Co., I/td., & British Creameries, Ltd. 
V. London & North Eastern Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 102, C. A. 

Amwtations : ^ Aviid . BritiBh Hay Traders ’Assocn. v. L. M. & 
S. liy., L. & N. E. Ky., Southern Ity. & Q. W. lly.. 
British Indiistrios Ffideratiou v. Same (1925), 18 Ry. & 
Can. Tr. Cas. 169. Refd. Paul v. L. & N. E. Ry. (1927), 
19 Ry. & Can. Tr. (^as. 228. 

1364. Add. Annotation: — Refd. Tate & Lyle v. 
L. & N. E. Ry. & L. M. & S. Ry. (1926), 
43 T. L. R. 134. 

1373. Add. Annotation : — Consd. Re Standard 
Charges (Collection & Delivery) (1926), 19 
Ry. & Can. Tr. Cas. 63. 


Sect. 12. —REDUCTION OF RATES 
(Vol. VIII., p. 217). 

1377a. Who may apply for — Trader •• Interested ” 
— Warehouseman & forwarding agent.] — 

Appets., who were wai'ehousemen & forward- 
ing agents at Tratford Park, Manchester, & 
who had unsuccessfully applied to the Rail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts, applied 
for a reduction in a rate of lOG.*?. 7d., foimerly 
107«., charged upon cigarettes consigned in 
two-ton loto from their Trafford Park ware- 
house, which was near to, but outside, the 
Manchester Docks, to King’s Cross, Ijondon, 
upon the ground that the corresponding 
rate from Liverpool was 64s. 6d!., provisionally 
reduced to 50s. The lower rate was also 
charged on similar traffic consigned from 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate. Appets. 
contended that where traffic as to which the 
conditions were in all respects alike is sent 
from two places A. & B. in the same district 
to the same destination, the same railway co. 
shall not charge a higher sum from A. than 
from B., unless the distance of the destination 


PART X. SECT. 11, SUB-SECT. 8. 
1866 ii. Lono^ekmdina volun- 

tary loll. I — Where au inoieaao in a 


ionn-staudiiiff voluntary toll is soustt. 
the onus is on the carrier to estoblisb 
its reasonableneBs. — ^N ational Dairy 

17 


(Council v. Grand Trunk & Canadian 
Pacific Ry. Cos. (Milk Hate Case) 
(1919), 26 Can. Ry. Cos. 113.— CAN. 



Oases 1877a— 18771 Skglish and Eupibb Digest Supplement. 


in the case of A. is greater than the distance 
in the case of B., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in all respects alike, if in the one case there 
was con^tition which did not exist in the 
other. Keeps, objected that appcte. were 
not interested traders within 1921 Act, a. 60, 
that the rate complained of, which was the 
ordinary Manchester town rate, was reason- 
able : — Held: (1) while something in the 
nature of a direct interest must bo shown, 
the interest of appcts. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
, to appcts., regard should be had to the 
following considerations : (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carrv on a 
particular branch of his business ; (b) that 
when raOway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken ; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, w'hile a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with tliose luiving the benefit of the low rate ; 
(3) applying the above principles & taking 
^1 the circumstances into account, appcts. 
should be allowed a rate of 72s. 6d. subject 
to any general revision of rates. — Pont of 
Manchester Warehouses, Ltd. v. Cheshire 
Lines Committee, Great Central By, Co., 
A; Great Northern By. Co. (1922), 17 By. 
& Can. Tr. Cas, 95. 

1877b. Grounds for ordering — Necessity for prim8 
facie case.] — Confectionery in bottles & jars 
was carried by the railway cos. originally at 
CO. *8 risk, dc subsequently under cei1a.in 
afpeed packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner's risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
fectionery not contained in bottles & jars at 
CO. *8 risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles & jars ; — Held : (1 ) an appct. 
for a reduction in rates must make a primd 
facie case for the same ; (2) such a case had 
been made upon the above facts; (3) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions ; (4) while certain losses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confectionery in bottles canned 
at owner’s risk, the saving to the cos., e.p. 
4 or 5 per cent., was not sufficient to justify 
a reduction in rate. — ^MANUPAcrruRiNo Con- 
fectioners* Alliance, Incorporated v. 


Caledonian By. Co, (1922), 17 Ey« Can. 
Tr. Cas. 136. 

1877c. .] — Port of Manchester Ware- 

houses, Ltd, V. Cheshire Lines Oommitteb, 
Great Obntrai. By. Co. A Great Northern 
By. Co., No. 1877a, ante. 

1877d. Experimental rate.] — Upon an appli- 

cation for an experiment^ reduced rate of 
40s. per ton for ffax straw in full train loads 
for a transit of approximately 200 miles, 
reap, railway cos. offered for a period of five 
months a rate of 45a., plus siding liauiage 
charge. The ordinary class rate was 88«. 2d., 
less 12i per cent. Similar traffic was being 
carried to the same destination from places 
forty OP fifty miles away at approximately 
the same rate as that offered: — Held: the 
rate should be 46s. Qu , : whether the 
Mbunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic. — 
Marsh v. Great Eastern & Great W bstern 
By. Cos. (1922), 17 By. & Can. Tr. Cas. 129. 

1377e. Removal of fiat-rate additions 

Imposed by Minister of Transport.] — Upon 
applications to remove cert^ flat-rate 
additions to the rates on appcte.* traffic 
which had been imposed by the Minister of 
Transport in exercise of his powers under 
Ministry of Transport Act, 1919 (c. 60), 
8. 8 (1) (c): — Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the groimd that the reasons 
given in support of their imposition by the 
former Rates Advisory Committee were not 
applicable to appcte.* traffic ; (3) the rates 
on appcts.’ traffic were not excessive, notwith- 
standing that the percents^ increase resulting 
from such flat-rate additions was greater on 
traffic earned at low mileage rates than on that 
carried at higher mileage rates, that larger 
reductions in rates had been given to blast 
fuinace than to appcts.’, i.c., coal, traffic. 

(4 ) A rate is not necessarily excessive because 
a railway co. are not handing back on balance 
to the traders all the savings that they are 
Tna.lfing in reduced expenses. — Monmouthshire 
& South Wales Coal Owner’s Assocn. v. 
Great Western By. Co., Monmouthshire 
&; South Wales Coke Ovens & Bye-Pro- 
ducts Works Assocn. r. Same, South Wales 
Patent Fuel Manufacturers* Assocn. v. 
Same (1923), 18 By, & Can. Tr. Cas. 1. 

IZTIU Reductions granted to other interests.] 

— ^Upon an application for the removal of a 
flat-rate increase of 2ci. per ton, being part of 
a larger increase which originally had been 
imposed on appcte.* traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by reaps., the following grounds were 
relied upon by appcte. in support of their 
case: (1) that a greater proportionate re- 
duction in rates had been given to the trafflo 
of certain admittedly necessitous industries 
than to their traffic ; (2) that their traffic, & 
in particular their short distance traffic, had 
inci^ased m density since the above increase 
in rates, thereby producing an exceptional 
profit for reaps. ; & (3) that they apprehended 
m the future an intensive foreign competition 
which a reduction in railway rates would 
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assist them to meet: — Held: (1) the re- 
ductloxxs in rates granted by reaps, to the 
traffic of other industriea were Justified & 
did not establish a case of hardship or injustice 
to appcts. ; <2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to resp. cos.* the period of 
prosperity in appcts.’ trade which was mainly 
due to the abnormal European political 
situation was passing away ; (3) in an applica- 
tion for a reduction of a rate under 1921 
Act, 8. 60, the onus lay upon an appct. to 
show the existence of some element or unfair- 
ness or of hardship amounting to unfairness, 
A appcts. had not discharged that onus by 
alleging that a reduction in rates would assist. 
— ^Mining Assocjn. op Great Britain v 
London, Midland Scottish, London & 
North Eastern, Great Western, & 
Southern By. Cos., & Cheshire Lines Com- 
mittee, National Assocn. op Coke & 
Bye-Product Plant (Owners) v. Sajule 
(1924), 18 By, & Can. Tr. Cas. 14. 

1877g. Abolition of free storage facilities.] — 

Appcts., the owners of a warehouse at Traiford 
Park, Manchester, claimed that a rate of 
10a. lid. per ton for sugar fiom Liverpool 
to their private siding at TrafPord Park, 
being the same amoimt as the corresponding 
rate from Liverpool to resp. co.’s Oldham 
Boad station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by resps. in providing teiminal accom- 
modation & services, including twenty-eight 
days’ free warehousing, at their Manchester 
station. No sugar had been consigned by rail 
to appcts.’ warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free accommoda- 
tion provided by competing water-carriers 
from Liverpool to Manchester. This facility 
having been withdrawn by resps., they had 
lost as a result a large part of their sugar 
traffic from Liverpool to Manchester, &, 
therefore, as fiom Nov. 1923, had restored the 
above free storage for an extended period of 
twenty-eight , days : — Held : the ct. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lid. rate to Trafford Park was un- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Boad 
station was unreasonable, because the latter 
included free storage at that station. — Port 
OP MANCHES'fER WAREHOUSES, LTD. V, 

London, Midland & Scottish By. Co. (1925), 
18 By. & Can. Tr. Cas. 81. 

1377h. .] — Upon an application that the 

rates on moires intended to be used for 
cattle feeding w^hich, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced & placed on the same basis 
as the rates for oilcake & meals, which were 
in Class 3 of that classification : — Held : there 


was no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
article in another class, & the ct. had not 
power at that stage to alter the classification. — 
National Assocn. of Corn & Agricultural 
Merchants v. London, Midland & Scottish 
By, Co., Crospibld’s Oil & Cake Co., 
Ltd. V. London, Midland & Scottish By. 
Co, (1925), 18 By. & Can. Tr. Cas. 97. 

13771. Group rates.] — Good (John) & 

Sons, Ltd. v, London & North Eastern 
By. Co. (1927), 19 By. & Can. Tr. Cas. 191. 

1377J. Burden of proof — On applicant.] — Mining 
Assocn. of Great Britain v. London, 
Midland & Scottish, London & North 
Eastern, Great Western, & Southern 
By. Cos., & Cheshire Lines Committee, 
National Assocn. op Coke & Bye-Product 
I^LANT (Owners) v. Same, No. 1377f, ante, 

1377k. -.1 — Ebbw Vale Steel, Iron 

& Coal Co., Ltd, v, London, Midland & 
Scottish By. Co. (1927), 19 By. & Can Tr. 
Cas. 207. 

13771. Power of railway company during transi- 
tional period untU “ appointed day ” — ^To 
raise reduced rates.] — Under 1921 Act, 8.60, 
the rates in existence on Aug. 15, 1921, are 
maximum rates, & the railway cos. are 
entitled to reduce them, & to raise them 
again without applying to the Railway Bates 
Tribunal, if by so doing they do not exceed 
the maximum. 

Where, on Aug. 15, 1921, there was a rate 
for sugar & a lower rate for sugar in four-ton 
lots. & the railway cos. subsequently con- 
ceded a still lower rate for sugar in five-ton 
lots : — Held : the five-ton rate was not a 
new rate, & on Aug. 15, 1921, there was a 
rate in force for sugar in five-ton lots, namely 
the rate for sugar in four-ton lots. — Tate & 
Lyle, I^i'd. v. London & North Eastern 
By. Co. & London, Midland A Scottish 
By. Co. (1926), 43 T. L. R. 134 ; 71 Sol. Jo. 
82 ; 20 By. & Can- Tr. Cas. 166, H. L. 

Aniiotation : — CoDSd. Great WcBtern Ry. Co. v. Boon (1928), 

20 Ry. & Can. Tr. Cae. 63. 

What rates — Owner’s risk rates.] — ^5eeNos. 1323e, 
1323f, ante, 

Charges for detention.] — See No. 1326a, ante. 


Sect. 13.— OTHER CASES. 

1377m. Power during transitional period to make 
** such charges as were in force ” — Meaning 
of.] — “Such charges as were in force,” in 
sect. 60 of 1921 Act, mean such charges as the 
co. were holding themselves out as claiming 
for the particular service in question. Great 
Western By. Co. v. Boon (1928), 20 By. & 
Can. Tr. Cas. 63. 

1377n. -.] — Tate & Lyle, Ltd. v, 

London & North Eastern By. Co. & 
London, Midland & Scottish By. Co., 
No. 13771, ante. 
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Part XI. — Remedies of and against Carriers. 


1878* Add, Annotaiion : — ^Refd. Calico Printers’ 
Assocn.» Ltd. v. Barclays Bank (1031), 145 
1 a. T. 61. 

1889. Add, Annotation : — Apld. R. v. Harding 
(1929), 46 T. L. R. 105. 

1890. Add, Annotation Held. Lake v, Simmons 
(1926), 95 L. J. K. B. 586. 

1898. Add, Annotation : — As to (1 ) Refd. Pennington 


V, Reliance Motor Works, [1023] 1 K. B 127. 
I486. Add, Annotation: — ^Refd* Oakley v, Lyster, 
[1931] 1 K. B. 148. 

1449. Add. Citatiofi : — 91 L. J. K. B. 39. 

Add, Annotations : — ^Reld. Anderson v. Equit- 
able Life Assce. Soc. of the United States 
(1926), 134 L. T. 557; Dexters v. Hill Orest 
Oil Co. (Bradford), [1926] 1 K. B. 348. 


PART XI. SECT. 1, SUB-SECT. 2. 

■b. Goods carried under apprm'ed Mil 
of lading — ddion by conneciing carrier 
against shipper — Not niaiJitainnble ,] — 
WEW York Central Ry. Co. v, 
Elliott (N. S.). 119281 2 D. L. II. 973 : 
34 Can. Ry. Cas. 246.— CAN. 

ftc. Agreement as to freight charge — 
Subsegumi additiomd charges according 
to ** special joint tariff ’* — No liability 
to poj/.J— N ew York Central Rt. Co. 
V, JosBFR Dolan & Sons, Ltd., 11929] 
1 D. L. H. 817 ; 35 C. It. C. 333 ; 63 


0. L. H. 341.— CAN. 

PART XI. SECT. 1, SUB-SECT. 4.— 
A. (a). 

1391 vii, Waiver ,] — Conboy v. 

Millsar, 11930] n W. W. R. 161.— CAN. 

hi, Fayment for services rendered — 
Towing damaged motor car ,] — Terry 
V, Automobile Owners Assoon., 
No. 15 i. ante, 

PART XI. SECT. 2. SUB-SECT. 1. 

8X. Consignee — Damage to goods en 


route. — Owner having paid damage to con 
«i( 7 nee. J— Where an owner of roikIb bad 
indoived a bill of lading to tbe buyer: 
— Held : be bad parted with all bis 
rights to obtain daniages from tbe 
canler. Tbe fact that the owner paid 
tbe indorHoe tbe danjagt^s snUered by 
the goods en route did not deprive the 
latter of bio right of action against tbe 
carrier. — Ford Motor Co. t. Union 
S.S. Co., 119251 1 D. L. It, 265 ; 119241 
3 W. W. R. 718.— CAN. 


CASE, ACTION ON THE. 

See Action ; Bailment. 

CASE STATED. 

See Arbitra'hon ; Magistrates. 

CATCHING BARGAIN. 

See Fraudulent and Voidable Conveyances. 

CATTLE. 

See Animals ; Commons ; Distress ; Highways ; Markets. 
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CATTLE6ATE. 

See Commons. 


CAVEAT. 

See Admiralty ; Executors. 


CAVEAT EM PTC R. 

See Sale of Goods ; Sale of Eatsto. 


CELLAR. 

See PtJBi.TC Hkaltii ; Rates. 
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English and Empike Digest Supplement. 


CHARITIES. 


Part I. — Charitable Purposes. 


1. AM* Annoicdions : — Aa to (1) Consd. Jack- 
son’s Trustees v. Lord Advocate (1926), 10 
Tax Cas. 460. FoUd. lie Williams, Public 
Trustee v. WUliams, [1927] 2 Ch. 283. Refd. 
R. V* Income Tax Special Comrs.,£irp. Bank’s 
Trustees (J922), 127 L. T. 661 ; Jackson v. 
Voss, [1923] 2 K. B. 357 ; Brighton CoUege 
V, Marriott (1924), 09 Sol. Jo. 229; I. R. 
Comrs. V. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v. I. R. Comrs. 
(1926), 11 Tax Cas. 139; Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142. Aa to (2) Consd. 
A.-G. V* National Provincial Bank, [1924] 
A. C. 202 ; Verge v* Somerville, [1924] A. C. 
496 ; Chesterman v* Federal Taxation Comr. 
(1925), 42 T. L. R. 121 ; R. v* Income Tax 
Special Comrs., Exp. Headmasters* Conference, 
Same v. Same, Ex p. Incorporated Assocn. of 
Preparatoi*y Schools (1925), 41 T. L. R. 651 ; 
Jackson’s Trustees v. Lord Advocate (1926), 
10 Tax Cas. 460 ; I. R. Comrs. v. Yorkshire* 
Agricultural 8oc. (1927), 44 T. L. R. 69. 
Apld. General Medical Coimcilv. I. R. Comrs., 
English Branch Council of General Medical 
Council V. Same (1928), 97 L. .1. K. B. 678. 
Dlstd. Geologists’ Assocn. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271 ; Re Grove-Grady, j 
Plowden v. liiiwrence, [1929] 1 Ch. 657; 
Hunter (Sir G. B.) (1922) “C” Trust, 
Trustees v. I. R. Comrs. (1929), 14 Tax Cas. 
427. Consd. Girls’ Public Dav School Trust 
V. Ercaut (1930), 99 L. J. 1C. B. 643. Distd. 
Keren Kayemetli Le .lisroel, Ltd. v. I. R. 
Comrs., {1931] 2 K. B. 465. Refd. Barber 
V. Chiidley (1922), 92 L. J. K. B. 711 ; | 
R. V. Income Tax Special Comrs., Ex p. 
Rank’s Trustees (1922), 127 L. T. 651 ; Re \ 
Hummeltenberg. Beatty v. London Spiritual- 
istic Alliance, [1923] 1 Ch, 237 ; Re Ludlow, 
Bence-Jones v. A,-G. (1923), 93 L, J, Ch. 30 ; 
Re Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 398; Re Gray, Todd v. 
Taylor, 1 1926] Ch. 362 ; I. R Comrs. v. Falkirk 
Temperance Caf4 Trust (1926), 11 Tax Cas. | 
353; I. R. Comrs. v. Glasgow Musical Festival 
Assocn (1926), 11 Tax Cas. 154 ; I. R. Comrs. 

V. Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 335; Scottish Woollen Technical 
Coll€‘gc, Galashiels v. I. R. Comrs. (1926), 11 
Tax Cas 139; Re Hood, Public Trustee v. 
Hood (1930), 143 L. T. 691; Luipaard’s Vlei 
Estate &: Gold Mining Co. v. I. R. Comrs., 
[1930] 1 K. B. 693 ; Re Smith, PubUc 
Tiustee v. Smith, [1932] 1 Ch. 153. 

la. .] — Verob V. SOMEBVILLB, No. 199b, poat. 

2. AM. Annotation 8 : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley. [1923] 1 Ch. 258 ; Re Smith, PubUc 
Trustee v. Smith, [1932] 1 Ch. 163. 


3. AM. Annotation : — ^Refd. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

Sa. Motive Immaterial.] — (1) Motive is im- 

material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy prhs. — Re Kino, Kerr v. Bradley, 
[1923] 1 Ch. 243 i 92 L. J. Oh. 292 ; 128 L. T. 
790 ; 67 Sol. Jo. 313. 

Annotation: — A 8 to (3) Folld. Re Robertson. Colin 
Chamberlin, [1930] 2 Ch. 71. 

4. a. Question for court.]- -To be valid 

a charitable bequest must be for the public 
benefit, & the trust must be capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it. — Re Hummeltenberg, 
Beatty v. London Spiritualistic Alliance, 
[1923] 1 Ch. 237 ; 92 L. J. Ch. 326; 129 
L. T. 124 ; 39 T. L. R. 203 ; 67 Sol. Jo. 313. 

Annotations : — Ck>nsd. I. R. Comr<». t). Temperance Council 
of Christian Cburcbcs of England & Wales (1920), 136 
L. T. 27. Apprvd. Re Grove-Grady. Plowdcn v. La%vrence, 
[1929] 1 Ch. 557. 

45. .] — Re Grove-Grady, Plowden 

V. Lawrence, No. 208a, post 

12a. Beneficiaries formerly helped 

by testator.] — Re Shepherd, Smithbm v. 
Shepherd (1921), 162 L. T. Jo. 18. 

21a. Widows with children dependent on 

them — Valid.] — He De Carteret, Forster 
V. Db Carteret (1932), 48 T. L. R. 655 ; 76 
Sol. Jo. 474. 

22. AM. Annotation : — ^FoUd. Re Lucas, Rhys v. 
A.-G., [1922] 2 Oh. 62. 

23. AM. Annotation : — ^Refd. Verge v. Somerville, 
[1924] A. C. 496. 

23a. Trade union certified to be war 

charity — Necessity for registration under War 
Charities Act, 1916 (c. 43).] — The National 
League of the Blind of Great Britain dt Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, & gifts by the public, was certified by 
the (Jharity Comrs. as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor un^der Blind Persons 
Act, 1920 (c. 49). AppJt. having been con- 


PART I. sect. 1. P. e. 39; 134L.T.360; 42T.L.R. 121. 

1 vi. Fatale Duty A 8Bessment Act. — A US. 

1014, 8. 8 (5).] — The word *‘charltablo 

in the above sect, is to be oouHtnied In 8 ii. Purpose not source.] — In 

Its legal & not Its popular sense. — determining whether a gift to on assocn. 
Ohestkrjman V. Federal Comb, of is a gift for charitable purposes, the ct. 
Taxation, [19261 A. C. 128; 95 L. J. may inquire Into the objects of the 

22 


assocn. & If these are found to be 
charitable within Stat. Eliz. the ot. 
may hold the gift to be for charitable 

P urposes. — P erpetual Trustee Co., 
TD. V. Shbllst (1921), 21 8. R. 
N. S. W. 426 ; 38 N. S. W. W. N 182. 
— AUS. 



V(d. VlIL~C3)arities. Oam 48a. 


victed of having solicited & obtained money 
from members of the public : — Held : the 
League was a charity as well aa a trade union, 

Sc required to be registered under both those 
Acts, & the conviction must be affirmed. — 
Barber v, Chudley (1922), 92 L. J. K. B. 

711 ; 128 L. T. 766 ; 87 J. P, 69 ; 21 L. G. E. 29. 
114, D. C. 

28b. •• Oldest respectable inhabitants ** — 80. 

Valid.] — Testator gave the income to be 
derived from all his securities to A., for her 
life, & after her decease to “ the oldest 34a, 
respectable inhabitants in G. to the amount 
of 5«. per week each ’* ; — Held : the amount 
of the gift iinplied poverty, coupled with 
the use of the word “ oldest,** implying age, 
was sufficient to render the gift a good 
charitable bequest. — Re Lucas, Ehys v. 

A.-G., [19221 2 Ch. 52 ; 91 L. J. Oh. 480 ; 127 
L. T. 272 ; 66 Sol. .To. 368. 

Annotation : — ^Bdfd. He Roadley, Iveson v. Wakefield, [1930] 

1 Ch. 524. 

28c. Disabled soldiers of former enemy 

country — Valid.] — Testator devised & be- 
queathed the residue of his property “ to the 
German Govt, for the time being for the 
benefit of its soldiers disabled in the late 
war ... in the event of this . . . being 
for any reason held to be void, then I give 
devise & bequeath the whole of such residue 
to General Smuts of the Ti’ausvaal, upon 
trust to retain thereout for himself absolutely 
the sum of £1,000 . . . A upon trust as to the 
residue to apply the same at his discretion 
Si in such manner as he may think lit for the 
benefit of any disabled Boers who have 
suffered through the South African War. 

. . .’* TJie German Govt, had notified its 
willingness to accept tVie legju:y if it should 
bo held to be valid ; General Smuts had also 
expressed his willingness to accept the 
alternative trust should it become effective. 

Upon a summons asking the ct. to determine 
whether the devise & bequest to the German 
Govt, was void foi- uncertfiinty or otherwise : 
wise: — Held: (1) the gift did not fail for 
uncertainty ; (2) there was no objection to 
the gift from the point of view of public 
policy ; (3) the trustee being abroad, the ct. 
had no power to direct a scheme. Si in such 
cases the x>ractice w’as to hand over the fund 
to be applied according to the trusts of the 
w^ill. 

(4) A scheme directed by this ct. in rela- 
tion to gifts for charitable purposes is not 
necessai'ily or, I think, generally, a scheme 
for the application of the fund cy-prds 
(Maugham, .T .). — Rc Robinson, Besant v, 
German I^eich, [1931] 2 Ch. 122; 100 

L. J. Ch. 321 ; 146 L. T. 264 ; 47 T. L. R. 

264. 

Annotation : — Aa to (2) Consd. Kei'en Kayemeth Le Jisroel, 

Ltd. V. 1. H. Comrs., [1931] 2 K. B. 465. 

27. Add. Amioiuiion : — Consd. Re Lucas, Rhys 
V. A.-G., [1922] 2 Ch. 62. 

27a. — Testatrix gave the income of 

certain shai^ in a public co. for the education 
of children of employees of the co. & gave 
the income of further shares in the co. tor 
the benefit of incapacitated employees, the 
income in each case to be applied by the 
governors of the co., in their discretion ; — 


Held : both gifts were good charitable 
bequests, the ffmt being for promoting educa- 
tion & the second for the alleviation of 
poverty* — Eayner, Cloutman v. Reg- 
NART (1920), 89 L. J. Ch. 369 ; 122 L. T. 577 ; 
84 J. P. 61. 

Add, Annotation : — Consd. Re Lucas, Rhys 
V. A.-G., [1922] 2 Ch. 52. 

Add, Annotation : — Consd. Keren Kayemeth 
Le Jisroel, I^td. v, I. K, Comrs., [1931] 2 K. B. 
465. 

Distributing coal & making loans to 
poor & deserving inhabitants.] — Testator, a 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
set aside £800 as a “ Coal Fund,” the income 
whereof was to be used for the purchase of 
coa] to be distributed among such poor & 
deserving inhabitants of F. as a committee 
should tliink fit, & to hold the rest of his 
residtiary estate as a “ lx>ans Fund ** & to 
apply the capital & income thereof, under the 
direction of the committee, “ in making 
loans to poor & deserving inhabitants of the 
parish of F. in manner hereinafter provided.** 
No loan was to exceed £100, repayable within 
mne years at longest. No interest was to bo 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, & the borrowei*s 
were to be inhabitants or residents of F, not 
above the age of thirty-five years. Testator 
directed that “ all surplus money forming 
part of or arising from the ‘ Loans Fund ’ 
over & above £500 not required for loans 
shall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in loans if & when required ” : — Held : 
(1) the will displayed a general charitable 
intention & contained an immediate & 
effective jdft of the whole of the residue to 
charity, disx>lacing the claim of the next of 
kin ; (2) the question of accumulation beyond 
the period allowed by law did not arise, the 
possibility of a surplus hereafter not impairing 
the validity of the immediate gift to cliarity ; 
(3) the doctrine of cy-pr^,s could be at once 
applied, if necessary, to any surplus income 
after the period allowed by law for accumula- 
tion had expired. — Re Monk, Giffen v, 
Wedd, [1927] 2 Ch. 197 ; 96 L. J. Ch. 296 ; 
137 L. T. 4 ; 43 T. L. R. 256, C. A. 

Annotation: — As (1) Beld. I. R. Comrs. v. Robei*t8 Marino 
Mansions Tmsteep (1927), 43 T. L. R. 270. 

36. Add. A^nioiafion : — Refd. Rc Smith, Public 
Trustee r. Smith, [1932] 1 Oh. 153. 

42a. Maintenance of patients from par- 

ticular parish.] — A testator, by his will, gave 
a sum of £3,000 to his trustees upon trust for 
investment A directed that the yearly income 
thereof sliould be applied “ in j^ayment of the 
expenses & maintenance of j^atients from the 
parishes of ** S. Si S. to & at two named 
hospitals or either of them : — Held : the gift 
was a trust for the relief of impotent Sc poor 
persons within tlie purposes set out in the 
preamble to the Statute of Elizabeth & was a 
valid charitable bequest. — Re Roadley, 
Ivp)HON V. Wakefield. [1930] I Ch, 624 : 99 
L. T. Ch. 232; 144L. T. 64; 46 T. L. R. 216. 


PART I. SECT. 2, SUB-SECT. 1. 

b I, Indigent gentleu^omen.] — Held: a true charitable bequest. — Re Campbicix, Peacock v, Ewen, [1930] 

N, Z, L. R. 7l3«— “N.Z. 
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45. Add, Annotations : — Apld. I. B. Comrs. v. 
Roberts Marine Mansions Trustees (1927), 

48 T. L. R. 270. FoUd. Re Chaplin, Neame v. 
A.-G. (1932), 70 Sol. Jo. 676 ; Re James, 
Grenfell v. Hamilton (1932), 48 T. L. R. 260. 
Held* Re Clarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Ch. 407. 

46. Add. Annotations : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 

2 Oh. 401 ; Re De Caiterct, Forster i;. Dc 
Carteret (1032), 70 Sol. Jo. 474. Refd. 
Blackwell r. Blackwell, [1929] A. C. 318. 

47a. Nursing home — Persons of moderate means — 

Gift charitable.] — Testator made the fol- 
lowing gift in his will : “ I give Aj bequeath 
all the residue remainder of my estate not 
otherwise disposed of by this my. will to : 

(a) such institution, society or nureing home, 
or nursing homes, or similar institutions as 
assist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be able or eligible to benefit 
under the National Health Insurance Act, 

Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on payment of 
some moderate contribution ; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Pi'eventive Medicine ; (d) & such 
other funds, charities & institutions as my | 
exors. in their absolute discretion shall tliink I 
fit ; & I direct that such residue shall be j 
divided amongst the legat/ces named in the 
paragraplis (a), (b), (c), & (d) lastly herein- 
before contained in such shares & pro- 
portions as my trustees shall determine.” 

It vras admitted that the objects under (b) 

& (c) W’ere charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for | 49, 
uncertainty : — Held : (1) the objects included i 
under paragraph (a) were charitable since j 
the means of the recipients would necessitate I 
their being unable without the bounty of | 
testator to procure the treatment of which i 
they might stand in need ; (2) the objects ‘ 
specified under heading (d) being for such 
indefinite charitable & non-charitable objects 
as the exors. should think fit were not 
exclusively cliari table, & therefore though a 
trust for charitable & non-charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes & another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were. — «« 

Re Clarke, Bracey r. Royal National 
Lifeboat Institution, [1923] 2 Ch. 407 ; 

92 L. J. Ch. 629 ; 129 L. T. 310 ; 39 T. L. R. 62. 
433 ; 67 Sol. Jo. 680. 

AnntMion : — Consd. Tie Uc C’arter<;t, I’orstcr r. r»c Cartorot. «« 
(1932), 7f> Sol. Jo. 474. 

47b. “ Home of Rest -Lady teachers ~VaUd.]— 

Re Estlin, PiacrHART) v, Thomas, No. 46, 68, 

ante. 


nominate & appoint, & bequeathed £6,000, 
the interest of which should be applied to 
repair the house & maintain support the 
inmates. The Sisters of the Community 
were engaged on charitable work & their 
individual incomes were pooled. It was 
doubtful whether it was practicable to car^ 
on the Home of Rest with the resources avail- 
able : — Held : (1) the devise & bequest were 
a good charitable trust ; (2) the Sisters & 
the Clergy were good objects of a charity ; 

(3) the Mother Superior should only appoint 
persons who were suitable objects of a charity, 
k, to do otherwise would be a breach of trust ; 

(4) there should be an inqmry in Chambers 
whether it would be practicable now or at 
any future time to establish the Home of 
Rest, & if so to settle a scheme ; (6) & if it 
was found not practicable the question must 
be determined whether the trust failed or 
should be applied cy-pr^s. — Re Jambs, Gren- 
FEr.L V. Hamilton, [1932] 2 Ch. 26 ; 101 
L. J. Ch. 266 ; 146 L. T. 628 ; 48 T. L. B. 
250 ; 76 Sol. Jo. 146. 

Aniiotalion : — Aft to (1) Folld. Tic Chaplin, Noamo v. A.-Q., 
79 Sol. Jo. 570. 

47d. For means of physical & mental re- 
cuperation — Valid.] — Re Chaplin, Neame v. 
A.-G. (1932), 76 Sol. Jo. 676. 

48. Add. Annotations : — Consd. Ohesterman v. 
Federal Taxation Oomr. (1926), 42 T. L. R. 
121. Apld. R^ Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Re Pre- 
vost, Lloyds Bank v. Barclays Bank. [1930] 
2 Ch. 383. Refd. Geologists’ Assocn. v, I. R. 
Cornrs. (1028), 14 Tax Cas. 271 ; Re Barclay, 
Gardner v. Barclay. Steuartr. Barclay, [1929] 
2 Ch. 173 ; Re Patten, Westminster Bank v. 
Carlyon, [1929] 2 Ch. 276; Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. 

Add. Annotations : — Consd. Ohesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [ 1927] 2 Cb. 283. Refd. Geologists’ 
Assocn, V. I. R. (k)mrs. (1928), 14 Tax Cas. 
271 ; Re Barclay, Gardner v. Barclay, 
Steuaiii v. Barclay, [1929] 2 Ch. 173 ; Re 
Pattern, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. 

Add. Annotations: — As to (1) Refd. Re 
Stratton, Stratton v, A.-G., [1930] 2 Ch. 151. 
As to (2) Consd. GooJngists’ Assocn. v. I. R. 
Comrs. (1928), 14 Tax Cas. 271. Refd. Rc 
Barclay, Gardner v. Barclay, Steuart v. Bar- 
clay, [1929] 2 Ch. 173. As to (2) Refd. Re 
Bain, Public Tiustee v, Ross, [1930] 1 Ch. 224. 
Add Annotation : — As to (2) Apld. Re Gray, 
Todd V. Taylor, [1925] Ch. 362. 

Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657. 

Add. Annotation : — ^Refd* Brighton College v. 
Marriott (1924), 69 Sol. Jo. 229. 

Add. Annotations .—Apld. Re Hood, Public 
Trustee r. Hood (1930), 143 L. T. 691. Refd. 


47c. — SIstersof a Community & Clergy— Valid.] I- Comrs. y. Temperance Council of 

— Testatrix devised a freehold house to her Christian Churches of England & Wales 

trustees in trust to establish a Home of Rest (1926), 136 L. T. 27. 


for the Sisters of a Community, for the Clergy 68a. Advancement of Christian principles.] — H. 
of the Diocese of Truro, & such persons as the died on July 12, 1922, having made his will 

Mother Superior of the Community should on May 24, 1921, in which he directed that 


PART I. SECT. 8, SUB-SECT. 

•a. Political ectmomy — Furtherance of better relations beticeen employers A employees — Valid.] — Re Cobbett (1921), 17 
Ta«. L- n. 139.— AUS. 
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the residue of his estate, about £13,000, 
should be paid to certain persons to be held 
by them upon certain trusts as follows : 

“ Whereas I believe in the universality of the 
Christian religion & that the remedy for the 
unrest & disorders of the body politic will be 
found in the application of Christian prin- 
ciples to all human relationships. & 
whereas I believe the drink traffic to be one 
of the most subtle & effective forces in 
preventing the successful application of these 
principles & I therefore hope & trust that 
active steps will be taken to minimise & 
ultimately extinguish this enemy of my 
country’s welfare. Now therefore I declare 
it to be my wish that my general bene- 
ficiaries shall hold the whole of my residuary 
trust estate together with the income thereof 
in spreading the Christian principles before 
mentioned & in aiding all active steps to 
minimise & extin^ish the drink traffic.” 
The public tmstee issued a summons to have 
it determined whether that gift in the will 
constituted a valid charitable trust or 
whether the gift so far as given for the 
minimising of the drink traffic was not 
charitable & therefore the whole gift was 
invalid & the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin : — Held : the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a pai ticular 
method by which the advancement could be 
furthered & that method was subsidiary & 
ancillary, therefore the whole gift was a good 
charitable gift, being one for the advance- 
ment of ChrLstian principles. 

Temperance itself is undoubtedly a charit- 
able object (Lawrence, L.J.).— iiJe Hood, 
Public Trustee v. Hood, [1931] 1 Ch. 240; 
lOO L. J. Ch. 115; 143 L. T. 691 ; 46 T. I.. B. 
571 ; 74 Sol. Jo. 549, C. A. 

69. Add. Annotations : — Retd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258 ; Geologists’ Assocn. 
V. I. li. Comrs. (1928), 14 Tax Oas. 271. 

70a. Zoology — Zoological Society of London — 
Valid. l—The objects of the Zoological 
Society of London as defined by its Charter 
are ” the advancement of zoology & animal 
physiology & the introduction of new & 
curious subjects of the animal kingdom ” : — 
Held : the first object was clearly educational 
& the second object, being on construction 
merely in aid of the first, was also educational 
&, semble, it was educational in itself. The 
Society was therefore an educational charity, 
although in carrying out its objects it was 
found necessary to provide its pupils with 
food & amusement. The second object, 
necessitated & involved the upkeep & 
improvement of Zoological Gardens. Con- 
sequently a bequest of money to the Society 
upon trust to apply the income for “ the 
upkeep & improvement of the Zoological 
Gardens, & for the objects of the said 
Society,” was a good charitable gift & not 
void for perpetuity. — Re Lopes, Bence- 
Jones V . ZooLooicAL Society of London, 
[1931] 2 Ch. 130 ; 100 L. J. Ch. 295 ; 146 
L. T. 8 ; 46 T. L. B. 577 ; 74 Sol. Jo. 581. 

78a. Trust to erect national theatre — & revive 

English classical drama— VaUd.]—(l) The 


Shakespeare Memorial Trust was established 
to erect & endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 
classic^ drama, & stimulating the art of 
acting ; — Held : the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
Lord Macnaghten in Income fax Special 
Purposes Comrs, v. Pemsel^ [1891] A. C. 
.531. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no armual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent 8.Hle of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the charity : — Held : notwith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 
W'ell as by income from endowment,^ & not- 
withstanding that there was an interval 
of nine days only between the donation & the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1853 Act, 
s. 62 ; & as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required. — Re Siiakespearb Memorial 
Trust, Lytton (Earl) v. A.-G., [1923] 2 Ch. 
389 ; 92 L. J. Ch. 551 ; 130 L. T. 56 ; 39 
T. L. li, 610, 076 ; 67 Sol. Jo. 809. 

73b. Bequest to provide sweets — For all children 
within parish — Not confined to those attending 
school — Not valid.] — Testator by his will, 
after leaving money for prizes for the best- 
conducted school childi'en in the parish, left 
money to provide ” a pennyworth of sweets 
each for all boys & girls below the age of 
fourteen resident within the parish,” & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
pri 2 ics to residents for the best-kept gardens 
& cottages ; — Held : since there was no 
provision as to the gift of sweets being 
confined to cliildren who had attended 
school, that gift was not charitable & was 
void, but the gift to provide prizes for the 
best-kept gardens & cottages was a good 
charitable gift as it was one for the benefit 
of the community. — Re Pleasants, Pleas- 
ants V , A.-G. (1923), 39 T. L. B. 675. 

Annoiatiem : — Reid, I. R. Comrs. v, Yorkshire Agrioultural 
Soc., [1928] 1 K, B. 611. 

75. Add, Annotations: — Apprvd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. B. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Geologists’ 
Aasocn. v, I. R. Comrs. (1928), 14 Tax Cas. 
271 ; Re Barclay, Gardner v. Barclay, 
Steuart v, Barclay. [1929] 2 Ch. 17.3 ; fie 
Prevost, Lloyds Bank v, Barclays Bank, [1930] 
2 Ch. 383. Retd. He Patten, Westminster 
Bank v, Carlyon, [1929] 2 Ch. 276 ; Re Bain, 
Public Trustee v. Boss, [1930] 1 Ch. 224. 
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75a* .] — Testator by his will, wherein he 

described himself as a Clerk in Holy Orders* 
gave all his property to the Public Tnist4?e 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. D. & B., the rector of 
L. & the vicars of two other parishes & their 
successors* together with a layman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative trustees. 
After stating that his wife left her int.erest in 
certain property to him to be used as he 
wished, but for pi’eference for Church pur- 
poses, testator, in expressed accordance with 
her wish, by clause S, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso : If for any sufficient 

reason, whether disendowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in f he object to which 
the fund is applied under my will, such change 
ov changes may be made with the several 
consents expressed by a majority of the 
Diocesan Conferences of B. & St. D.** : — 
Held : the objects to which the trustees 
were, by clause 12, empowered to change the 
application of the fund wei’e not other than 
charitable objects & were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction & edification 
of the public, & the gift in clause 3 was a 
valid charitable gift, — Re Williams, Public 
Trustee v, Williams, [1927] 2 Ch. 283 ; 96 
L. J. Ch. 449 ; 137 L. T. 477 ; 71 Sol. Jo. 
605. 

AnnoifUion : — ^Refd. Re Bain, Public Tmsteo v. Iloas, [1030] I 
1 Ch. 224. 

78. Add. Annotations : — Reid. Re Clarke, Bracey 
V. Itoyal National Lifeboat Institution, [1923] 

2 Cb. 407 ; Re King, Kerr v. Bradley, [1923] 

1 Ch. 243. 

79a. Benefit of Roman Catholic Church — Open to 
public — Valid.] — (1 ) A bequest for the benefit 
of a church belonging to a monastic order of 
the Homan Catholic Church but open to the 
public was not rendered invalid by Roman 
Catholic Relief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 


doath of G., to whom she had given a life 
Interest, in the following terms : ** To 

the Superior of the Jesuit Church of 
the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at 
the moment of the legacy falling due, & 
failing him t-o any other representative 
Father of the Order of the Society of 
Jesus ...” : — Held : the gift was to this 
Superior upon trust for the benefit of the 
church at Farm Street as he might in his 
discretion think fit ; A; this was a valid gift. 

(2) Testatrix died in 1910, & G. died 
in 1928. The Superior of the Church of 
the Immaculate Conception, Farm Street, 
London, was not the same person at the death 
of testatrix as at the death of G. : — Held : 
the gift was a valid gift to the Superior at 
the moment of G.'s death absolutely. — 
Re Barclay, Gardner v, Barclay, Steuaet 
V. Barclay, [1929] 2 Ch. 173 ; 98 L. J. Ch. 
410 ; 141 L. T. 447 ; 46 T. L. R. 406, 0. A. 

Annotation : — Oenrrally, Refd. Re Stratton, Knapmon v. 
A.-G. (1930), 47 T. L. R. 32. 

82. Add. Annotation : — Refd. Re Tetley, National 
Provincial & Union Bank of England r. 
Tetley, [1923) 1 Cb. 258. 

89. Add, Annotations: — As to (1) Apld. Geolo- 
gists' Assocn. V, I. R. Comics. (1928), 14 Ta.x 
(3as. 271. Consd. Re Bain, Public Trustee 
V. Ro.ss (1929)* 45 T. L. R. 617. Refd. Re 
Williams, Public Trustee v, Williams, [1927] 
2 Ch. 283. 

90. Add, Annotation : — Generally, Refd. Re Monk, 
Giffen r. Wedd, [1927] 2 Ch. 197. 

94. Add, Arinoiatum : — Refd. Re Hummelten- 
berg, Beatty v, London Spiritualistic Alliance 
(1923), 92 L. J. Ch. 326. 

106. Add, Annotatiojis : — Consd. Re Barclay, 
Gai'dner v, Barclay, Steuart v, Barclay, 1 1929] 
2 Ch. 173. Refd. Blackwell v, Blackwell, 
[1929] A. C. 318. 

110a. Invalid.] — Walpool’s Case 

(1349), Duke, 95. 

Annotations: — Consd. Adams & Lambert’s Case (1602), 4 
Co. Hep. 104b. Refd. Heath v. Chapman (18.04), 2 Drew. 
417. 

114. Add, Annotation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

119. Add, Annotation: — Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

128a. For benefit of church open to public — 

— Valid.] — Re Barclay, Gardner v, Bau- 
cijVY, Steuart v, Barclay, No. 79a. ante. 


PART I. SECT. 4, SUB-SECT. 1. 

sa. Wakf .] — A trust in the sense of 
beinff an obligration attached to the 
ownersliip of the property is known to 
& rec(jgrniKed by the Muhammadan 
Law. The distinction iiotweeu an 
English trust for charitable & rtdiprioiis 
purposes He a Muhammadan wakf is 
more historical than legal. — S tkd 
Shau Mohamad Kakim v. 8yed Am 
Saohiu (1931) 1. L. 11. 11 Pat. 288.— 
IND. 

PART I. SECT. 4, SUB-SECT. 6. 

s. For “ [1919] 1 1. 11. 443 read 

[1919] 1 I. K. 316.’* 

PART I. SECT. 4, SUB-SECT. 7. 

106 xi. .] — A beqnost for 

the saying of nuissea for the repose of 
souls is not in this iTovlnco void an 
.superstitiouri. A bociuest of the residue 
of testator’s cslato (consisting of both 
irnlty & pcrMonalty) to a church, to 
bo invested kept invested . . . for 
ever Sc tho interest ... to be applied 


& expended . . . for the saying of 
holy masses . . . for the repose of the 
soul of testator & Ids desr^mdanhs for 
ever ” : — IRid : ineffective as creating 
or lending to create a pernetuity, & 
not a charitable use. SeviOie : in any 
case the personalty alone would have 
been applicable to the tiust declared. — 
Re Zeauman (1916), 37 O. L. R. 636.— 
CAN. 

106 xii. ,) — Re Halusy, 

tl 9.32 j 4 D. L. R. 516.— CAN. 

114 iv. .1 — Testator (who 

died within three months from tho 
date of the exwution of his will) 
directed his interest in a farm of land 
to bo sold, & out of the proceeds of the 
sale a sum of £200 to be sot apart & 
given to the parJ.sh orlests & curates 
of C. Roman CathoUe Church to be 
invested by them ; the principal to 
remain Invested for all fimo In the 
names of the» successive parish priests 
& curate’s of C., the interest thereof to 
be applied in saying mosses for the 
repose of testator’s soul. After be- 
ciueathing a i>ecuniary legacy, testator 

26 


gave tho rest, I'csidue & remainder of 
his property to the Abbot of M,. & tho 
l^'raneiscan Filars in C. in equal shares 
for the purposes of having inasBOs said 
for tho repose of his soul in M. & C. 
At the dates of the execution of the 
will & of the death of testator the samo 
j)crson was Abb<»i of M. & the samo 
thro*' Franciscan Friars were resident 
in C. : — Held: (1) the legacy of £200 
was void as a charge upon lan<lK under 
Charitable Donations k Bequests Act, 
7 & 8 Viet, c. 97 ; (2) In reference to 
tho gift of residue so far os It consisted 
of pure personalty, there was a gift of 
one-half to the person who filled the 
offlcKJ of Abbot of M. at the date of 
testator’s death in his individual 
capacity for the offering up of masses 
k same was valid ; there was a gift of 
tho other half for the offering of masses 
to a specified body, because they wore 
members of tho Order of P'ranciscan 
Friars bound by monastic vows, wlxlch 
was void as contrary to the policy of 
Catholic Relief Act, 10 Goo. 4, o, 7.— 
BURKitr. Power, [1906] 1 1.R.119.— IR. 
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129. Addn Annataiiwis : — Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. B. 
121 ; Geologists’ Assocn. v, I. R. Comra. 

K , 14 Tax Cae. 271 ; Re Prevost, Lloyds 
V. Barclays Bank, [1930] 2 Oh. 383. 
Retd* Re Williams, Public Trustee v. Williams, 
[1927] 2 Ch. 283 ; Re Barclay, Gardner v. 
Barclay, Steuart v, Barclay, [1929] 2 Ch. 173 ; 
Re Patten, Westminster Bank v. Carl yon, 
[1929] 2. Oh. 270 ; Be Bain, Public Trustee v. 
Ross, [1930] 1 Ch. 224. 

130. Add* Annotation : — Consd. Re Barclay, 

• Gardner v* Barclay, Steuart v* Barclay, [1929] 
2 Ch. 173. 

135. Add* Annotation : — Consd. Blackwell v* Black- 
well, [1929] A. C. 318. 

144. Add* Annotation : — Retd. Keren Kayemeth 
Le Jisroel, Ltd. v* I. B. Comrs., [1931] 2 
K. B. 466. 

145. Add* Annotation : — Retd. Keren Kayemeth 
Le Jisroel, Ltd. v* I. B. Comrs., [1931] 2 K. B. 
466. 

155. Add, Annotation : — Consd. Blackwell v* Black- 
well, [1929] A. 0. 318. 

167. Add* Annotations: — As to (1) Consd. Re 
Clarke, Bracey v* Royal National Lifeboat 
Institution, [1923] 2 Ch. 407 ; Re Davis, 
Thomas v. Davis, [1923] I C^h. 225. Retd. 
Re Tetley, National Provincial & Union Bank 
of England v* Tetley, [1923] 1 Ch. 258 ; Re 
Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 657 ; Re Hood, Public Trustee v* Hood 
(1930), 143 L. T. 691. 

163. Add* Annotation : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

164. Add* Annotation : — Refd. Re Smith, Public 
Trustee v* Smith, [1932] 1 Ch. 153, 

166. Add, Annotation : — Reid. Keren Kayemeth 
Le Jisroel, Ltd. v, I. R. Comrs. (1931), 47 
T. L. R. 461. 

172. Add* Annotation Refd. Re Smitli, Public 
Trustee v* Smith, [1932] 1 Ch. 153. 

176. uAdd* Annotation: — Refd. Re Smith, Public 
Tinistee v. Smith, [1932] 1 Ch. 153. 

179. Add. Annotation: — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

183. Add. Annotation : — Dlstd. Re Gwyon, Public 
Trustee v* A.-G. (1929), 46 T. L. R. 96. 

After this case add ; — Compare, No. 217b, 
post* 

193. Add* Annotation : — Refd. Institution of Civil 
Engineers v. 1* R. Comrs., [1932] 1 K, B. 149. 

195a. Shakespeare Memorial Trust — Erection ot 
theatre — Revival ot English classical drama — 
Valid.]— Be Shakespeare Memorial Trust, 
Lytton (Earl) v. A.-G., No. 73a, ante. 

196. Add. Annotation: — As to (1) Refd. Re Gray, 
Todd V. Taylor, [1926] Ch. 362. 

197. Add* Annotation: — As to (1) FoUd. Re Gray, 
Todd V* Taylor, [1925] Ch. 362, 

199a. PromoUon ot physical efficiency ot army— 
Encouragement of sport — Valid.] — By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund for his regunent 
for the promotion of sport, including in 
that term only shooting, fishing, cricket, 
football, & polo.” He also thereby gave 
directions as to the management of the 


fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events which happened, ” to the aforesaid 
Sporting Fund ” to be held upon the same 
terms as the former legacy : — Held : the 
gifts were gifts for the purpose of promoting 
the physical efficiency of the army, & were 
valid ciiaritable gifts. — Re Gray, Todd v. 
Taylor, [1926] Ch. 362 ; 94 L. J. Ch. 430 ; 
133 L. T. 030 ; 41 T. L. R. 335 ; 69 Sol. Jo. 
398. 

Annotation: — Ck>nsd. 1. 11. Comra. v, Yorkshire Agricultural 
Soo.. 11928] 1 K. R. 611. 

199b. Repatriation ot soldiers— After war service— 
Valid.] — (1 ) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequeathed 
his residuary estate ” unto the trustees for 
the time bei^ of the ‘ Repatriation Fund ’ 
or other similar fund for the benefit of the 
New South Wales returned soldiers.” At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers genentlly. but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiers ; — Held : 

(2) the gift created a valid charitable trust; 

(3) the trustees of the Commonwealth 
statutory repatriation fund were not trustees 
of the charity, & the settlement of a scheme 
had been rightly directed. — Verge v. Somer- 
ville, [1924] A. C. 496 ; 131 L. T. 107; 
40 T. L. R. 279 ; 68 Sol. Jo, 419 ; sub nom. 
Verge v* Somehvili4E, A.-G. for Australia 
V. SoMEKViLiE. 93 L. J. P. C. 173, P. C. 


Annolalions : — As fo (1) Refd. Korea Kayometh Lo Jisroel, 
Ltd. V. I. R. Comrs. (19:i2), 48 T. L. H. iM). As to (2) 
Refd. General Medical Countsil v. I. H. Comrs., English 
Branch CoiuicU of General Medical Cotineil v. Same (1928), 
97 L. J. K. B. 578 ; Keren Kayemeth Lo Jisroel, Ltd. r. 
I. R, Comrs. (1931), 47 T. L. R. 461. 

201. Add* Annotation Consd. Re Grove-Grady, 
Plowden v* Lawrence, [1929] 1 Ch. 557. 

205. Add. Annotations : — As fo (1 ) Consd. Adamson 
V. Melbourne & Metropolitan Board of Works, 
[1920] A. C. 142 ; Re Grove-Grady, Plowden 
V* Lawrence, [1929] 1 Oh. 657, 

206. Add. Amiotafions .-—As to (1 ) Dbtd. Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd. I. R. 
Comrs. V. Yorkshire Agricultural 8oc. (1927), 
44 T. L. R. 69 ; He Grove-Grady, Plowden v. 
Lawrence, [1927] 1 Ch. 657, As to (2) Refd. 
I. R. Comrs. v* Temperance Council of 
Christian Churches of England & Wales 
(1920). 136 L. T. 27. 

203. Add. Annotation: — As to (2) Expld. & Dlstd. 
Re Grove-Grady, Plowden v, Lawrence, [1929] 
1 Ch. 667. 


208a. If beneficial to community.]— 

Testatrix, who died in 1925, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
taining of a charitable institution to be called 
the “Beaumont Animals* Benevolent Society ” 
under such rules & regulations &> under such 
committee of management not exceeding ten 
members & otherwise in all respects as her 
trustees should in their absolute discretion 


PART h SECT. 5, SUB-SECT. 1. 

m i. Improvement*] — A gift by 

will to a city counoil, to be expended 


for the improyement of the city as the 
trustee of the will and the council should 
agree : — Held : a good obarltable gift. 
— He Bonks, Goltz v, Ballarat 

27 


Tbcstees, Executors & Agbnoy Co., 
Ltd., [1930] V. L. R. 346; A. L. R. 
279.— AUS. 
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think fit, & having regard to her wish that 
the expense of management should be kept 
as low as possible ; provided that all members 
of the committee & of the governing body & 
all ofilcials of the said society should be Sc 
always have been declared anti-vivisectionists 
& opponents of all sport involving the pursuit 
or death of any stag, deer, fox, bare, rabbit, j 
bird, fish, or any otlier animal, & to have for ' 
its objects (a) the acquisition of land, per- 
mitted bv a judge of the Ch. Div. or the 
Charity Comrs., for the provision of refuges 
for the preservation of “ all animals, birds or 
other creatures not human ; (6) the dis- 
tribution of any part of the yearly income of 
the trust fund amongst such societies or 
homes for the benefit of animals generally j 
or for the benefit of individual cases British 
or foreign as the committee of the Beau- 
mont Animals’ Benevolent Society” might 
think fit ; (c) the founding, establishing, 

endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 
sectionist upon the governing body or bodies 
thereof or in any way connected with the 
management thereof: — Held : although a 
trust in perpetuity for animals might be a 
good charitable trust if in its execution there 
was necessarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad ; there- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good & valid 
charitable trusts. — Re Grove-Grad Y, Plow- 
den V, Lawrence, [1929] 1 Ch. 657 ; 98 
L. J. Ch. 261 ; 140 L. T. 659 ; 45 T. L. R. 
261 ; 73 Sol. Jo. 158, C. A. ; varied on a ^ eal , 
sub nom, A.-G. v. Plowden, [1931] W. N. 
89 ; 171 L. T. Jo. 308 ; 71 L. Jo. 329, H. L. 

210. Add, Annotaiions : — Consd. Re Tetley, 

National Provincial & Union Bank of England 
V. Tetley, [1923] 1 Ch. 258. Apld. Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 153. j 

218. Add, Annotation : — Refd. Re Gray, Todd v, 
Taylor, [1925] Ch. 362. 

213a. Encouragement of gardening — Charitable.] 

— Re Pleasants, Pleasants v, A.-G., No. \ 
73b, ante, j 

213b, Provision of public recreation for working- 
class people — Valid.] — Testator by his will 
dated Apr, 30, 1929, gave the residue of his j 
estate to trustees upon trust to make certain 
payments thereout &, by clause 14 of his 
will, directed that they should hold the 
ultimate residue ” to be expended in some 
scheme or schemes to be approved by my 
trustees for the benefit in the cities of Van- 
couvejr, & if in the opinion of my tiTistees 
there is some equally deserying object of the 
nature hereinafter indicated of Nottingham 
or other places of the working people such as 
playing fields parks gymnasiums or other 
plans which will give recreation to as many 
people as possible but as regards Vancouver 
I would not exclude some educational purpose 
being considered by my trustees.” By a | 
preceding clause, clause 13, testator had ‘ 
made a disposition of certain moneys, in 
certain events, in the following terms : 

” Upon trust for any scheme to be approved 
by my trustees of a national character ex- 
cluding hospitals Sc works of an educational 
charactor. Without binding my trustees I 


would prefer a scheme which would give 
open-air recreation to as large a number of 
people as possible.” Testator died on 
Feb. 14, 1931, leaving ultimate residue of 
the value of about £36,000 : — Held : (1 ) upon 
the true construction of the will, the dominant 
object of testator was the health Sc welfare 
of the working classes," & the benefits autho- 
rised by clause 14 were the supply of healthy 
recreation, mainly in the open air Sc in par- 
ticular by providing playing fields, parks and 
gymnasiums ; & (2) through legislative recog- 
nition indicated by Mortmain Sc Charitable 
Uses Act, 1888 (c. 42), s. 6, of the dedication 
of land to the public for recreation as a 
charitable object, the provision of means for 
public recreation was a charitable object 
within ” the meaning, purview Sc interpreta- 
tion ” of the preamble to the 43 Eliz. c. 4, 
Accordingly, the trusts expressed in clause 14 
of the will were valid charitable trusts. — Re 
Hadden, Public Trustee v. More, [1932] 
1 Ch. 133 ; 146 L. T. 190 ; 48 T. L. R. 9 ; 
76 Sol. Jo. 781 ; sub nom. Re Hadden, 
Public Trustee v. Ware, 101 L. J. Ch. 62. 

215. Add, Annotations : — to (2) Refd. Verge v, 
Somerville, [1924] A. 0. 496 ; Keren Kaye- 
meth Le Jisroel, Ltd, v, 1, R. Comrs. (1931), 
47 T. L. R. 461. 

215a. Of Jews to Palestine — Gift to Jewish 
National Fund — Valid.] — A summons asked 
whether deft, co., the Jiidischer National- 
fonds, Ltd., or some other Sc what co. was 
referred to in the devise Sc bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared ; 
” whereas it is my desire that members 
of my family shall make their home in 
Palestine working Sc living on the land, I 
give, devise, Sc bequeath all the residue of 
my estate subject as aforesaid to the 
Jiidischer Nationalfonds which is one of the 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, Sc 
enabling such members of my family as are 
in a direct line of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations Sc conditions that 
may be necessary for the common weal ” : — 
Held : the co. was beneficially entitled to the 
fund to be applied by them so far as waa 
necessary for the purpose indicated by 
testator, & as to the balance for the general 
purposes of the co. — Re Rosenblum, Rosen- 
BLUM V, Rosenblum (1924), 131 L. T. 21 ; 
68 Sol. Jo. 320, 

Compare Income 1?as:, No. 470e, post, 

217. Add, Annotaiiona : — As to (1) Consd. I, K. 
Comrs. V, Yorkshire Agricultural Soc. (1927). 
44 T. L. R. 69 ; Re Cranstoun, National 
Provincial Bank, Ltd. v. Royal Society for 
Encouragement of Aris, Manufactures & 
Commerce, [1932] 1 Ch. 637. Generally, 
Refd. General Medical Council v, I. R. 
Comrs., English Branch Council of General 
Medical Council v. Same (1928), 139 L. T, 
226. 

217a. .] — ^Testator devised to the Royal 

Society of Arts two ancient cottages in order 
that the Society might preserve them in theh* 
X>reBeut condition. He also gave £700 to the 



Vd. Vin.^harities. Cases 217a -247. 


Bociety upon tiust to invest & to apply the 
income for the maintenance of the cottages. 
The Society had issued an appeal to form a 
Fund for the Preservation of Ancient 
Cottages, of which testator was aware. The 
Society was by its charter authorised to hold 
real property in mortmain. The objects of 
the fund were to preserve ancient cottages 
as specimens ^ models of English craftsman- 
ship so as to teach the lessons of such crafts- 
manship. These cottages were Elizabethan 
picturesque : — Held : the primary object 
of the fund was for the good of the com- 
munity at large, & was charitable in the legal 
sense ; the cottages fell within the objects of 
the fund ; & the devise & bequest were 

charitable. — Re Chanstoun, National Pro- 
vincial Bank v. Royal Society for the 
Encouragement of Arts, Manui^actures 
At Commerce, [1932] 1 Ch. .537 ; 101 L. J. Ch. 
1.52 ; 140 L. T. 608 ; 48 T. L. R. 226 ; 76 
Sol. Jo. 111. 

21 7h. Primrose League — Not a charity.] — Testa- 
trix by her will gave a leasehold house 
“ to tlie Primrose League of the Conservative 
cause to be used as a habitation in connexion 
with the league or in a manner which will 
benefit the cause ’* : — Held : as the gift was 
impressed with a trust & could not be sold, 
&; as the league was not a charity, the gift 
failed. — Re .Tones, Public Trustee v. 
CX.ARENDON (SJarl) (1929), 45 T. L. R. 259. 

217c. Bequest “ unto my country England ” — 
Valid as charitable gift to people of England.] 
- —Testator, wlio died in 1930, by liis will 
gave liis residuary estate unto my country 
England for— own use A:- benefit absolutely ; 
— HeM : residuary gift was a valid gift for 
charitable* purposes Ai the residuary estate 
must be ti‘ansferr(?d to such peraori as His 
Majesty should direct under his sign manual. 
—:Ue Smith, 1*ublio 'J'hustee v. Smith. 
11932] 1 Ch. 15.3; 100 L. .T. Ch. 409; 11(> 
L. T. 145 ; 48 T. L. It. 44 ; 75 Sol. Jo. 780. 
C. A. 

217d. Temperance.] — Re Hood, Pubmc Trustee 
V. Hood, No, 68a, ante. 

Compare Income Tax, No. 472b, post 

225. Add, Annotaliom : — Consd. Be King, Kerr 
V. Bradley, [1923] 1 Ch. 243. Refd. Re 
Clarke, Bracoy v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. 

230. Add. Annotaiion : — As to (1 ) FoUd. Hooper, 

Parker v. Wai*d, 119321 1 Ch. 38, 

230a. .] — Testator 

bequeatlied to his exors. Ac trustees money 
out of the income of whicli to provide, so 
far as they legally can do so A: in any manner 


that they may in theii* discretion arrange,” 
for the care & upkeep of certain graves, a 
vault, certain monuments, a tablet A: a 
window. On a summons to determine 
whether the bequest was valid in whole or in 
part : — Held : the rule against perpetuities 
not applying to the trust for the upkeep of 
the tablet Ac the window, the trust for the 
upkeep of the graves, the vault Ac the monu- 
ments was valid for twenty -one years from 
testator's death. — Be Hooper, Parker v. 
Ward, [1932] 1 Ch. 38 ; 101 L. J. Ch. 61 ; 
146 L. T. 208. 

231a. -.] — Testator gave £200 to his trustees, 

on trust to invest it & to pay the income 
thereof to a cemetery co. “ during such 
period as they shall continue to maintain & 
keep ” two specified graves “ in the cemetery 
in good order & condition with flowers & 
lants thereon as same have hitherto been 
ept by me,” & ho declared that, if tii<j 
graves should not be kept in such order At 
condition, his trustees should pay & apply 
the income in manner therein mentioned : — 
Held : the gift was a valid gift. — Re Chardon, 
.Tohnston V. Davies, [1928] Ch. 464 ; 97 
L. J, Ch. 280 ; 139 L. T. 261. 

238a. In memory of testatrix — Valid.] — Be 

King, Kerr v. Bradley. No. 3a, ante. 

240. Add. Annotation : — Apld. I. R. Comrs. v. 
Soc. for Relief of Widows At Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. 

241. Add. Annotations : — Refd. I. R. Coiurn. t;. Soc. 
for Relief of Widows At Or];)han8 of Medical 
Men, 1. R. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1920), 42 
T. L. R. 612; I. R. Comrs. v, Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59; Re 
Prevost, Lloyds Bank v. Barclays Bank, 
[1930] 2 Ch. 383. 

242. Add. Annolalions : — Refd. I. R. Comrs. r. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. Jj. R. 612; I. R. Comrs. Yorkshire 
Agricultural Soc., [1928] 1 K. B. 611. 

245, Add. Annotaiion : — Refd. 1. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. R. Comi‘s. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 
T. L. R. 612. 

247. Add. Annotation : — Refd. I. R. Comrs. v. 
Soc. for Relief of \Vidows Ac Orphans of 
Medical Men, I. R. Comrs. ik Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612. 


PART 1. SECT. 6, SUB-SECT. 1. 

A dlreotion in a nviU to tbo exors. to 
deposit a stun In a bank or Invest it, 
“ the yearly Interest to bo devoted to 
the care of my grave,** creates, leaving 
statutory provisions out of considera- 
tion, a perpetual trust ; &, as the pur- 
pose is not charitable, is void ; but 
legislative sanotion is given to this 
particular form of porpeluol trust, by 
above sect. — Re Jones (1918), 43 
O. L. R. 62 ; 13 O. W. N. 405.— CAN. 

• i. .1 — Bequests made to 

bodies Incapable of cioutracting, on 
the condition precedent that they 
should agree with testator’s trustees 
to oare for certain burial lots for all 
time Hefd ; void . — Re Laino Estate, 
11927] 1 W. W. R. 699 ; 88 B. C. R. 

J.8. 


449.— CAN. 

232 1. Erection of monvvient — To 
ie8tator*8 menwry — Not cUarUablc use. ] — 
A will provided that one-half of the 
residue of tho estate be used by tbo 
exors. towards tbo erection of a 
monhinent or some suitable memorial 
to me. ** Testator’s husband died after 
tho making of the will, & sho caused 
to be erected between his grave & the 
space reserved for hers a monument to 
lilm on which was left a blank space 
apparently intended to be tlUea In 
with on inscription for herself after her 
death : — Held : the provision tor the 
monument was not an enforceable trust 
nor a charitable bequest which could 
be worked out cy^prt's. — Re Jbppriwson 
Estate (Man.), [1930] 3 D. L. R. 453 ; 
[19291 3 W. W. R. 690.— CAN. 
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PART I. SECT. 6, SUB-SECT. 2. 

h i. Society of St. VincetU dc 

Paul — House of Providemx.] — Testator 
bequeathed £100 to the Society of St. 
Vincent de Paul, & directed the residue 
of his estate te be converted Into cash, 
& paid le the House of Prtwidtmce. 
These were voluntary unincorporated 
associations : — UeM : so far as they 
could be paid out of personifily those 
legacies were good ; & should bo paid 
over to the persons having tho manage- 
ment of tho pecuniary affairs of tho 
institutions named. — Elmsley v. Map- 
DEN (1867), 18 Gr. 386.— CAN. 

1 i. Fund of Benevolence of Freemasons 
— Valid.] — Re Vosz, Public Trustee 
V. Steele, [1926] S. A. S. R. 31G.— 

AUS. 
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Cases 249 — 480, 
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249. Add. Annoiaiion : — Apld* I; B. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, 1. R. Comrs. v. Medical Charitable Soc. 
for West Hiding of Yorkshire (1926}» 136 
L. T. 60. 

250. Add. Annotations : — As <o (1 ) Refd. He Patten, 
Westminster Bank v, Carlyon, [1929] 2 Ch. 
270. As to (2) Refd. He Provost, Lloyds Bank 
V. Barclays Bank, [1930] 2 Ch. 383. 

251. Add. CUaiion ;-~[1912] 1 Ch. 29. 

Add. Annotations : — 4s to (1) Apld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 270. 4s to (2) Refd. Re Kuypers, 
Kuypers v. Ku 3 rpers, [1925] Ch. 244. Qmerally, 
Refd. Re Bancroft, Bancroft v. Bancroft, 
[1928] Ch. 577. 

251a. London Library.] — A gift of real & 

personal estate to the trustees of an im- 
incorporated voluntary assocn. [the London 
library], not being a charity, for the general 
purposes of the assocn. held valid, not open 
to objection on the ground of remoteness. — 
Re Prevost, Lloyds Bank, Ltd. v. Bar- 
clays Bank, Ltd., [1930] 2 Ch. 383 ; 99 
L. J. Ch. 425 ; 143 L. T. 743 ; 46 T. L. R. 
557 ; 74 Sol. Jo. 488. 

255. Add. Annotation : — As to (2) Refd. Verge v, 
Somerville, [1924] A. 0. 496. 

259. Add. Annotation : — As to (1) Refd. Re Grove- 
Grady, Plowden v. Lawrence, [1929] 1 Ch, 
577. 

266. Add, Annotation: — Refd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L, R. 
121 . 

265a. Gift to Jewish National Fund-— To enable 
testator’s relations to settle in Palestine.] — 

Re Rosenblum, Rosenblum v. Rosbnblum, 
No. 215a, ante. 

266. Add. Annotations : — 4s to (1) Consd. Re Gray, 
Todd r. Taylor, [1925] Ch, 362. Apld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. Refd. Re Hadden, Public Trustee 
V. More, [1932] 1 Ch. 133. 

266a. Provision of knickers for ail boys of district — 
Void.] — (1) Testator devised his residuary 
estate on trust, the income to be applied for 
ever in providing knickei's for boys wlio resided 
in the F. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief : — 


Held : as none of the conditions necessarily 
imported poverty & therefore the object of 
the benefaction was not the relief of poverty 
Sn as the limitation of area did not niake the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
perpetuities. 

(2) A trust which is not a charitable 
trust cannot be changed into a charitable one 
by limiting the area in which it is to operate 
(Eve, J.). — Re Gwyon, Publio Trustee 
V. A.-G., [1930] 1 Ch. 255 ; 99 L. J. Ch. 104 ; 
46 T. L. R. 96 ; 73 Sol. Jo. 833 ; svb nom. 
Public Trustee v. A,-G., 142 L. T. 321, 

Annotation: — Aa to (2) Apld, Re King, Henderson v. 

Oranmer (1931), 75 Sol. Jo. 781. 

267a. Social club — Staff Christmas fund — Invalid.] 

— Testator gave three legacies in the follow- 
ing tei*ms : “To the Junior Carlton Club, 
Pall Mall, S.W. : £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund. To the Union Club, 
Brighton : £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Christ- 
mas Fund. To the Sussex County Cricket 
Club : £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund ” ; — 
Held : the legacies to the clubs were not 
charitable, &, therefore, invalid. — Re Patten, 
Westminster Bank v. Carlyon, [1929] 2 
Ch. 270 ; 98 L. J. Ch. 419 ; 141 L. T. 295 ; 
46 T. L. R. 604. 

267b. Cricket club — Nursery fund — Invalid.] — Re 

Patten, Westminster . Bank v. Carlyon, 
No. 267a, ante. 

270. Add. Annotatiojis : — Refd. Re Tetley, National 
Provincial & Union Bank of England v, 
Tetley, [1923] I Ch. 258 ; Re Prevost, Lloyds 
Bank v. Bai'clays Bank, [1930] 2 Ch. 383; 
R. V. Registrar of Joint Stock Companies, 
Ex p. More, [1931] 2 K. B. 197. 

271. Add. Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v, I. R. Comrs,, [1931] 2 K. B. 
465. 

272a. Gift to Universal Negro Redemption Fund — 
Vaiid.l— Universal Negro Improvement 
Assocn. Incorporated v. Morter (1928), 
44 T. L. R. 331 ; 72 Sol. Jo. 154, P. 0. 

272b. Gift for disabled soldiers of former enemy 
country — Valid.] — Re Robinson, Besant v. 
German Reich, No. 23c, ante. 


Part II. — Assurances for Charitable Purposes. 


296. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

302. Add. Annotation: — Refd. He Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

316. Add, Annotation : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

850. Add. Annotation : — Refd. I. R. Comrs. v. 

Forth Conservancy Board, [1929J A. C. 213. 
351. Add. Annotation : — Refd. I. R. Comrs. v. 

Forth Conservancy Board, [1929] A. C. 213. 
384. Add. Annotation : — Refd. Cross v. Imperial 
Continental Gas Assocn., [1023] 2 Oh. 553. 

397. Add. Annoiaiion : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

398. Add. Annoiaiion : — ^Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


I 429. Add. Amiotation : — Refd. Re Porter, Porter v. 
i Porter, [1925] Ch. 746. 

432a. Art gallery — Valid — Right of trustees to 
purchase house & grounds.] — Re Towner, 
Eastbourne Corpn, v. A,-G. (1923), 40 
T. L. R. 3. 

464. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657. 

466. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

472. Add. AnnoicUions : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

480. Add, Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 
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502. Per cross-reference before this case, read 
** See^ noWf Settled Land Act, 1926 (c. 18), 
s. 119, Sched. 

503. Add. Annotation: — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Oh. 657. 

684. For cross-reference before this case, read 
“ See, now. Settled Land Act, 1926 (c. 18), 
s. 29 (4).” 


IToL vm.— Charities. Cases 502-7()3a. 

626. Add. Annotation Be Grove-Grady, 

Plowden v. Lawrence, [1929] 1 Oh. 6.57. 

e29a. Under Education Act, 1921 (c. 51), 

s. 117-~Assurance of land for erection of 
sanatorium — Exempt.] — Re Habbow School 
Governors & Murray's Contract, [1927] 1 
Ch. 656 ; 96 L. J. Ch. 207; 137 L. T. 119; 71 
Sol. Jo. 408. 

638. Add. Annotation : — ^Refd. Re Anziani, Her- 
bert V. Christopherson, [1930] 1 Ch. 407. 


Part ill. — Charitable Trusts. 


646. After this case add ; — 

.] — See, now. Law of Property Act, 

1925 (c. 20), ss. 63, 66. 

658. Add. Annotations : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

657a. -.] — A gift to A. “who will at her 

death dispose of it in such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only & to do as slie may wish in her lifetime,” 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an intestacy. — Re 
Cammell, Public Trustee v. A.-O. (1926), 
69 Sol. Jo. 345. 

658. Add. Annotations : — As to (1) Refd. Keren 
Kayemetli Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 465. As to (3) Dlstd. Re 
Gwyon, Public Trustee v. A.-G. (1929), 46 
T. L. R. 96. Refd. Re Smith, Public Trustee 
V. Smith, [1932] 1 Ch. 153. 

661. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

673. Add. Annotation : — Refd. Blackwell v. Black- 
well, (19291 A. 0. 318. 

680, Add. Annotation : — Refd. Blackw^cll v. Black- 
well, [1929] A. C. 318. 

687. Add. Annotations: — As to (1) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. Apld. Re 
Davis, Thomas v. Davis, [1923] 1 Ch. 225. 
Refd. Re Tetley, National F^vincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 258; 
Re Grove-Grady, Plowden v. Lawrence, [1929 ) 
1 Ch. 567 ; /S^s Hood, Public Ti'ustee v. Hood 
(19.30), 143 L. T. 691 ; Re James, Grenfell v. 
Hamilton (1982), 146 L. T. 628. 

6g7a, .] — a.-G. V. National Provincial & 

Union Bank of England, No. 740b, post. 

691a. Fund deposited In names of 

bishop & two archdeacons — Income not 
drawn upon — Date of deposit coinciding with 
creation of new (Uooese.] — On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons. 
In May, 1888, the Diocese of Wakefield was 


newly formed, & H. was enthroned on 
June 25, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 
drawn upon, & the fund with £900 accumu- 
lated interest was found intact by the^ exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
Ixad been deposited. The fund was not 
contributed to by those in whose names it 
was deposited ; — Held : in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts. — l^ASK v. How (1922), 
91 L. J. Ch.334; 126L.T.629: BfiSol. Jo. 250. 

691b. Limitation of area insufficient.] — Re Gwyon, 
Public Trustee v. A.-G., No. 266a, ante. 

691c. .] — Re King, Henderson v. Cuanher 

(1931), 75 Sol. Jo. 781. 


692a. 1 — Re Kemble, Nash v. Lombardi ni 

(1931), 71 L. Jo. 347. 

702. Add. Annotation : — Distd. Re How', How v. 
How, [19301 1 CG. 

702a. “ Missionary purposes ” — Valid — Court en- 
titled to regard missionary work of legatee.] — 

Testatrix bequeathed her residuary estate 
“for missionaiy purposes” to J. ; — Held: 
(1) the ct. could admit e\adonce that tnista- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with liim, & that before she made 
her will she bad sent him considerable sums 
of money to aid him in the work in which he 
was so engaged, which was tliat of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2 ) having regard 
to that evidence, tlie gift was not void for 
uncertainty but was a good charitable gift. — 
Re Rees, Jones v. Evans, [1920] 2 Ch. 59 ; 
89 L. J. Ch. 382 ; 123 L. T. 567. 

Annotations: — As to (1) Consd. h*e Bain, Public Trustee !>. 
Kosft, [1930) 1 Ch. 224. Distd. Re How, How v. How, 
il930) 1 Cli. bfi. 

703a. ** Two Institutions which I hope to be able 
to name — Valid.] — Testatrix, who died in 
1919, left her foreign property to “ two 
institutions, one for sailors, the other for 
soldiers, which 1 hope to be able to name 
myself, if not, then by my exors.” : — Held : 
the gift ought to be construed, not as a gift 


PART II. SECT. 4, SUB-SECT. 6. 

sd. Necessity for registration — Under 
24 Viet, c, 43.) — Re Stratford Bap- 
tist Church Propkrty (1869), 2 Ch. 
388.— CAN. 

PART 11. SECT. 6, SUB-SECT. 4. 

t i. Not ajipHcahlc /o.l — 


The above Act Is not in force in 
Manitoba.— Rf B'enton Estate, [1920) 
2 W. W. R. 367 ; D. L. R. 82 ; 30 
Man. L. R. 24C.— CAN. 


PART III. SECT. U SUB-SECT. 1. 

sm. By settlement — Settlor divesting 
hitns^ of income from shares .] — 
Tuklrt V . B'kderal Comr. op Taxa- 
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TloN (1927), 39 0. h. R. 628.— AUS. 

PART III. SECT. 2. SUB-SECT. 2.- 
A. (a). 

sp. Gift ** for some good public pur- 
pose ** — “ Such os emergency hospital. 
women*8 home or park vnih urinary *’ — 
Valid .] — Uox V. Hooan & Vicu'oria 
CoRPN. (1925), 35 B. O. U. 286. — CAN, 



Cases 708a-721. 


English and Empire 

to two institutions which might or might not 
be charitable, but as a grift to two charitable 
institutions of the kind specified, & there- 
fore was not too vague but was a good charit- 
able gift . — Re Smith, Blyth v. A.-G. (1920), 
36 T. L. R. 416, 0. A. 

706. Add. ArtnoicUions : — Consd. R. v. Income 
Tax Special Comrs., Ex p. Bank’s Trustees 
(1922), 127 L. T, 661 ; Re Olarke, Bracey v. 
Boyal National Lifeboat Institution, [1923] 
2 Oh. 407. Expld. Re Smith, Public Trustee 
V. Smith, [1932] 1 Oh. 153. Refd. Re Davis, 
Thomas v. Davis, [1923] 1 Oh. 226; Re. 
Hummeltenberg. Beatty v. London Spiritual- 
istic Alliance, [1923] 1 Oh. 237 ; Re Tetley, 
National Provincial & Union Bank of England 
V. Tetley, [1923] 1 Oh. 258 ; Verge v. Somer- 
ville, [1924] A. 0. 496 ; General Medical 
Council V. I. II. Comrs., English Branch 
Council of General Medical Council v. Same 
(1928), 97 L. J. K. B. 678 ; Geologists’ Assocn. 
V, I. R. Comrs. (1928), 14 Tax Cas. 271 ; I. R. 
Comrs. V. Yorkshire Agricultural Soc., [1928] 
1 K. B. 611 ; Re Grove-Grady, Plowden v. 
Lawrence, [1929] 1 Ch. 657 ; Re Hood, Public 
Trustee Hood (1930), 143 L. T. 691 ; Re 
Schoales, Schoales v. Schoales, [1930] 2 Ch. 
75 ; Keren Kayemeth Le Jisroel, Ltd. v, I. R. 
Comrs. (1931). 47 T. L. R. 461. 

708. Add. Annotaiions : — Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 (Jh. 258. Refd. Keren 
Kavemeth Le .lisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 465. 

710. Add. Annotations: — Apld, Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. Dlstd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 161. 
Refd. Re Tetley, National I^vincial & Union 
Bank of England v. Tetley, [1923] 1 Oh. 258. 

717a. ** For such objects connected with the 
church as vicar ** shall think fit ” — Valid.] — 
Where testatrix devised & bequeathed all the 
residue of her estate to the vicar of a church 
“ for such objects connected with the church 
as he shall think fit ” : — Held : “ objects 

connected with the church ” did not mean 
parochial objects, but meant objects con- 
nected with the fabric & services of the church, 
& therefore the gift created a valid charitable 
gift . — Re Bain, Public Trustee v. Ross, 
[1930] 1 Ch. 224 ; 99 L. J. Ch. 171 ; 142 
I.. T. 344 ; 45 T. L. R. 617, C. A. 

Annotations : — Apld. Re Stratton, Stratton v, A.-G., [1930] 
2 Cb. 151. Folld. Re Martley, Simpson v, Bouruo (1931), 
47 T. L. R. 392. Consd. Re Davies, Lloyds Bank, Ltd. 
V, Mostyn (1932), 48 T. L. R. 539. Refd. Re Stratton, 
Knapman v. A.-G. (1930), 47 T. L. R. 32. 

717b. Such parochial Institutions or purposes 
as” vicar ” shall select” — Invalid.} — Testa- 
trix, who died in 1929, made a bequest of 
money in trust for the vicar of a parish for 
the time being, to be distributed by him 
“ among such pai'ochial institutions or pur- 
poses as he shall select ” ; — Held : as 
“ parochial institutions or purposes ” might 
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include objects which were not charitable 
the bequest was not a valid charitable gift. — 
Re Stratton, Knapman v. A.-G., [1931] 

1 Ch. 197 ; 100 L. J. Oh. 62 ; 144 L. T. 169 ; 
47 T. L. R. 82 ; siib nom. Re Stratton, 
Knapman v. Stratton, 74 Sol. Jo. 787, C. A. ; 
affg. S. C. svb nom. Re Stratton, Stratton 
V. A.-G., [1930] 2 Ch. 161. 

717c. ** For the benefit of the work of the Cathe- 
dral ” — Valid.] — Re Martlby, Simpson v. 
Bourne (Cardinal) (1931), 47 T. L. R. 392 ; 
76 Sol. Jo. 279. 

717d. “ For work connected with the Roman 
Catholic Church ” — Invalid.] — Re Davies, 
Lloyds Bank, I/td. v. Mostyn (1932), 48 
T. L. R. 639; 76 Sol. Jo. 474; affd. 49 
T. L. R. 6, C. A. 

718. Add. Annotaiions : — Consd. Re Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283; 
Re Bain, Public Trustee v. Ross (1929), 46 
T. L. R. 617 ; Re Bain, Public Trustee v. 
Ross, [1930] 1 Ch. 224. Folld. Rc Jackson, 
Midland Bank Executor & Trustee Co. v. 
Wales (Archbp.), [1930] 2 Ch. 389. Consd. 
Re Schoales, Schoales v. Schoales, [1930) 2 
Ch. 75. Apld. Re Stratton, Stratton v. A.-G., 
[1930] 2 Oh. 161. Refd. Re Stratton, 
Knapman v. A.-G. (1930), 47 T. L. R. 32, 
718a. Trustees empowered to change objects if 
interests of Church better served.] — Re 
Williams, Public Trustee v. Williams, 
No. 75a, a^ite. 

718b. Gift to Archbishop to be applied in his dis- 
cretion in any manner as he might think best 
for helping to carry on the work of the Church 
in Wales.”] — Testatrix made a bequest of 
half her residuary estate to the Archbisliop 
of Wales for the time being to be paid 
applied by him in or towards the General 
Fund belonging to the Church in Wales, or in 
his discretion in any manner as ho might 
think best for helping to carry on the work 
of the Chur ch in Wales : — Held : the alterna- 
tive gift was too indeiinite in that it could not 
be said that the application of it by the 
.ilrchbishop must be for a charitable pmpose, 
<fe the whole gift was therefore void . — Re 
Jackson, Midland Bank Executor & 
Trustee Co., Ltd. v. Wales, Archbishop 
OF, [1030] 2 Oh. 389 ; 99 L. J. Oh. 450 ; 
144 L. T. 102 ; 40 T. L. R. 658. 

720. Add. Annotaiions : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 

2 Oh. 407. Refd. Tie Chapman, Hales v. A.-G. 
(1922), 91 L. J. Oh. 627 ; Re Davis, Thomas 
v. Davis, [1923] 1 Ch. 226 ; Rc Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, [1928] 1 Ch. 258. 

721. Add. Annotations : — Consd. A.-G. v. National 
Provincial Bank, [1924] A. C. 262 ; Re Smith, 
Public Trustee v. Smith, [1932] 1 Oh. 153. 
Refd. Verge v. Somerville, [1924] A. O. 496; 
Re Hadden, Public Trustee v. More, [1932] 1 
Oh. 133. 


PART m. sect. 2, sub-sect. 2.-- 

A. (b). 

715 1. “ Am/mg mch charitable institu- 
tions <£• sefunies olreody cemMituted or 
which majf hn'caficr be constituted as 
they shall in their at}8olute discretion 
select Pa/u/.] — Cunningham u, Tal* 
SOT, [1932J 2 W. \V. II. 638.~>CAN. 

•t. ** To he invejtfed in war charities 
at trustees* discretUm to be selected by 
trustees ** — Valid.] — Re Hammond 


(1921), 68 D. L. B. 590 ; 51 O. L. R. 
149.— CAN. 

PART 111. SECT. 2, SUB-SECT, 2.— B. 

t i. Charitable or other deserving 
institutions *’ — As trustees think fU — 
Void.) — Campbell’s Tbustebs v. 
Campbell, [1921] S. C. (H. L.) 12 ; 68 
Sc. L. R. 69.— SCOT. 

b i. “ Benevolent, charitable dt re- 
lig-ious inatiiutuma ** — As trustees think 
i proper — Jn limited locatity — roZid.}— 
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Edgar, etc, v. Cassells, [1922] S. C. 
396 ; 69 So. L. R, 304.— ^COT. 

0 i. . ) — By the law of Scotlaod a 

truBt for oharitable or benevoicot ” 
purpOHefl Ifl a trust for “ charitable ** 
pnrpoeea alone. — J ackson’s Textstkes 
V. Inland Revenue, J 1 926 J S, O. 579 ; 
10 Tax Cas. 460.— SCOT. . 

0 ii. In particular place — As 

trustees shall think deseriHno.] — Re 
Greaves (B. 0.), [1917] 1 W, W. u. 
997.— CAN. 



VoL VZIL— Caiarities. Cases 728— 751a. 


728. Add, Annoiaiion iiQoiiscl. -Be Teiley, Na- 
tional ProTincial & Union Bank of Eng- 
land V, Tetley, [1923] 1 Oh. 268. 

724*8. Charitable or public ins'tltutions ••—■At dis- 
cretion of trustees — Void.] — By his will dated 
May 3, 1918, testator, after making certain 
specido & pecuniary bequests & ^ving an 
annuity to his wife, devised & bequeathed all 
his real & personal estate not thereby other- 
wise disposed of upon trust for conversion 
& investment of the net residue as therein 
mentioned. He directed his trustees ** to 
hold the residuary moneys dc investments 
upon trust, subject to payment of the wife’s 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shares as they may deem 
fit ” : — Held : the non-charitable objects of 
the residuary gift were too vague, & the 
whole gift faded for uncertainty. — Re Davis, 
Thomas v. Davis, [1923] 1 Ch. 225 ; 92 
L. J. Ch. 322 ; 128 L. T. 735 ; 39 T. L. R. 
201 ; 67 Sol. Jo. 297. 

726. Add, Annotation : — ^Refd. Re Clarke, Bracey 
V, Royal National Lifeboat Institution, [1923] 
2 Ch. 407. 

728a. To such charities or to such religious 
bodies ” — As trustees in their discretion shall 
think fit— Valid.]— Be Tomkinson, M‘Ciiea 
& Beix V, A.-C. OP THE Duchy of Lan- 
caster (1929), 74 Sol. Jo. 77. 

731. Add, Annotations : — Consd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. Dlstd. 
I. R. Comrs. t». Roberts Marine Mansions 
Trustees (1927), 43 T. L. R 270. Consd. 
General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 
Council V, Same (1928), 97 L. J. K. B. 678; 
Re Grove-Grady, Plowdon v. Lawrence, [1929] 

1 Ch. 657 ; Re Smith, Public Trustee v. Smith, 
[1931 ] 2 Ch. 364. Refd. Re Claike, Bracey r. 
Royal National lifeboat Institution, [1923] 

2 Ch. 407 ; Re Davis, Thomas v, Davis, 
[1923] 1 Ch. 226; A.-G. v. National Pro- 
vincial Bank, [1924] A. C. 262 ; Verge v. 
Somerville, [1924] A. C. 496; I. R. Comrs. 
V. Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Midland Counties Institution of Engi- 
neers V, I, B. Comrs. (1928), 14 Tax Cas. 285 ; 
Keren Kayemeth Le Jisroel, Ltd. v, I. R. 
Comrs. (1931), 47 T. L. R. 401. 

734. Add, Annoiaiion : — ^Refd. Verge v, Somerville, 
[1924] A. C. 496. 

736. Add, Annotations : — As to (1) Refd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land V, Tetley, [1923] 1 Ch. 258. As to 
(2) Consd. Rc Bain, Public Trustee v, Ross 
(1929), 45 T. L. R. 617. 

736a, Charities & Institutions ” — As executors 
in their absolute discretion think fit ** — Void.] 
— Rs Charkbj, Bracey v. Royal National 
Lifeboat Institution, No. 47a, ante. 

789. Add, Annotations : — Consd. Caldwell v, Cald- 
well (1921), 91 L. J. P. C. 96; A.-G. v. 
National Provincial Bank, [1924] A. C. 262 ; 
Re Gwyon, Public Trustee »>. A.-G. (1929), 
46 T. L. R. 96 ; Re Smith, Public Trustee v. 
Smith, [1932] 1 Ch. 163. Refd. Re Davis, 
Thomas t>. Davis, [1923] 1 Ch. 225 ; Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 161 ; 


Re Hadden, Public Trustee v. More, [1932] 
1 Ch. 133. 

740a. ** Charitable purposes directed by testator 
or for such objects as executor selects — Void.] 
— Re Chapman, Hales v. A.-G., No. 1424a, 
post. 

740b. ** Patriotic purposes or charitable institutions 
or objects ’’ — ^At discretion of trustees — Void.] 
— (1) Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
“ for such patriotic purposes or objects So 
such charitable institution or Institutions or 
charitable object or objects in the British 
Empire ** as they in their absolute discretion 
should select ; — Held : the words of the gift 
must be read disjunctively, “ patriotic pur- 
poses ” were not necessarily charitable, So the 
gift was void for uncertainty. 

(2) The general rule is clear that if you are 
making a will you must declare your wishes. 
So not leave it in wide So uncertain terms to 
some one else to make a will for you. Special 
treatment is meted out to a gift for charitable 
purposes. So in that case the cts. have recog- 
nised that it is open to a testator who declares 
a charitable purpose to leave it to his trustees 
to select the particular charities for whoso 
benefit his fund is to be applied. But that 
does not apply to cases not coming within the 
description of charity (Viscount Cave, C.).— 
A.-G. V, National Provincial So Union 
Bank of England, [1924] A. 0. 262 ; 40 
T. L. R. 191 ; 68 Sol. Jo. 235 ; suh nem, Rc 
Tetley, A.-G. v. National Provincial So 
Union Bank op England, 93 L. .J. Ch. 231 ; 
131 L. T. 34, H. L. ; affg, S. C. sub nom. Re 
Tetxey, National Provincial & Union 
Bank of England, Ltd. v, Tetley, [1923] 
1 Ch. 268, C. A. 

Annoiaiions: — As h (1) Consd. Rt Grove-Grady, Plowden v, 
Lawrence, [1929] 1 Ch. 557. Expld. He Siriith, Public TniHtco 
V. Smith, [1932] 1 Cii. 153. RMd. Verge v. Somerville, 
[1924] A. C. 496 ; I. K. Comrs. v. Roberts Marino Mansions 
Trustees (1927), 43 T. L. R. 270 ; General Metlical Council 
V. I. R. Comrs., English Branch ComicU of General Medical 
Council V, Same (1928), 97 L. J. K. B. 578 ; 1. H. Comrs. 
V, Yorkshire Agricultm’al Soc., [1928] 1 K. B. 611 ; Keren 
Kayemeth Le Jisroel, Ltd. r. 1. K. Comrs. (1931), 47 
T. L. R. 298. 

746. Add. Citation :—91 L. J. P. C. 96. 

748. Add. Annotation: — As to (1) Consd. Chester- 
man v. Federal Taxation Cbmr. (1926), 42 
T. L. B. 121. 

749. Add. Annotation : — ^Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

761. Add. Annotation : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 

751a. Objects of charity or any other public 
objects ” — “ In parish of F.*’ — VaUd.]— -By 
her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legc^ies, in 
such ma«nner as her trustees should, in their 
absolute discretion, think fit, for the 
benefit of the schools. So charitable institu- 
tions, So poor. So other objects of chanty, or 
any other public objects in the parish of F.” : 
— Held : it was a good charitable gift of the 
whole residuary estate. So was not to be read 
disjunctively . — Re Bennett, Gibson v. A.-G., 
[1920] 1 Ch. 305 ; 89 L. J. Ch. 269 ; 122 
L. T. 678 ; 84 J. P. 78 ; 64 Sol. Jo. 291. 

Annofo^ion ; — Bsfd. He Tetley, National Provluolal & Union 
Bank of England e. Tetley, [1923] 1 Ch. 258. 
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764* Add. Annotations : — Refd. Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142 ; Re Grove-Grady, Plowden 
V. Lawrence, [1929] 1 Oh. 657. 

755a. ** Hospital or other charitable or benevolent 
Institution — Valid.] — By his will, made in 
19)7, testator gave Ids residuary estate to 
trustees upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospital wards, beds, or cote, or other like 
or similar objects, as his trustees should in 
their absolute discretion think flt, in memory 
of his late wife, “ for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution ** ; 

& testator expressed the wish, but not so as 
to impose any legal obligation on his tnistees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebono, 
London, or at, or in connection with, the town 
of Kilmarnock : — Held : the word “ hos- 
pital where it was first used in the will 
was used in an adjectival sense, ^ applied 
to the following words “ wards, be^, or 
cots ** ; the primary intention of testator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitids or convalescent homes or 
other charitable institutions, & the words 
benevolent institution *’ must be con- 
strued as ejusdem generiSf with “ hospital ; 

& therefore the bequest constituted a good 
& valid charitable gift . — Re Ludlow, Bence- 
Jones V. A.-Q. (1923), 93 L. J. Ch. 30, C. A. 

763- Add. Annotation : — Folld. Re Porter, Porter 
V. Porter, [1925] Ch. 740. 

765. Add. Annotation : — As to (2) Consd. Re Porter, 
Porter v. Porter, [1925] Ch. 746. 

769. Add. Annotation : — Consd. Re Porter, Porter 

V. Porter, [1925] Ch. 746. 

769a. Invalid gift for maintenance of family 
graves — Surplus to rector of B. — Void for 
uncertainty.] — Fowler v. Fowler (1864), 
33 Bcav. 616 ; 33 L. J. Ch. 674 ; 10 L. T. 
682 ; 28 J. P. 707 ; 10 Jur. N. S. 648 ; 12 

W. R. 972 ; 65 E. K. 607. 

Avnoiaimns : — Distd. He VVilliamfi (1877), 5 Ch. D. 735. 
Refd. Hoare v, Owborne (180G), 30 J, P. 309 ; He Rlgley's 
Trtiats (180G), 36 L. J. Ch. 147 ; Clioa ^oon Nooh v. 
SputtlsTVOode (1869), Wood’s Oilcntal Cases, App. I. 

769b. Gift for maintenance Sc upkeep of masonic 
temple — Residue to masonic charities — Whole 
gift void.] — By a codicil to his will testator 
directed his exors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
interest applied by the trustees, in their full 
& sole discretion, to the maintenance & up- 
keep of the masonic temple, &, the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, & smaller rooms for lodge 
meetings, business & meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not : — Held : (1 ) the decisions in the “ tomb 
cases wore inapplicable ; (2) the whole 


Digest Supplement. 

income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to conti'ol this discretion, & 
institute an inquiry at chambere as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the balance would be valid ; (3) as 
the primary gift was not sufQciently defined, 
the whole legacy was void for uncertainty. — 
Re Porter, Porter v. Porter, |1925] Ch. 
746 ; 06 L. J. Ch. 46 ; 133 L. T. 812. 

770. Add. Annotation : — Consd. Be Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

771. Add. Annotations : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 

772. Add. Annotation : — Refd. Be Portei', Porter v. 
Porter, [1925] Ch. 746. 

776. Add. Annotation : — Folld. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

j 786. Add. Annoiaiions : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1023] 1 Ch. 243. 

794. Add. AnnotationR : — Apld. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas r. Davis, 
[1923] 1 Ch. 225. 

796. Add. Annotations : — Apld. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

810. For “ appointment ” read apportionment.” 

816. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [U)29J 1 Ch. 557. 

817. Add. Annotation : — Consd. Re Bain, Public 
Trustee v. Ross (1929), 45 T. L. R. 617. 

823a. Description not conflned to charitable 

purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.] — lu construing gifts of 
recent date, evidence is not admissible to show 
that words having a ctlear ordinary meaning 
were used in a special narrower sense. 

Testator, a member of the “ Brethren,” or 
” Plymouth Brethren,” by his will left all his 
property, subject to a life interest, to his 
widow, to be divided into two equal parts, 
one for his sons, & the other for his trustees 
‘‘ to distribute between the various good 
works which I & my wife have been in the 
habit of assisting. . . .” After the widow’s 
death this summons was taken out to deter- 
mine whether that direction created a good 
charitable trust. Affidavits were tendered 
to the effect that among the ” Brethren ” 
‘‘ good works ” was a phrase in common use 
to indicate works distinctly religious, i.e. 
Christian, & suggesting that testator had 
used it in that sense : — Held : there was no 
evidence of the significance with which the 
testator had used the words, & the statement 
as to their use among the ” Brethren ” was 
not evidence of constant use in such a sense 
as would exclude non-religious charitable 
objects. — Re How, How v. How, [1930] 1 Ch. 
66 ; 99 L. J. Ch. 1 ; 142 L. T. 86. 


PART in. sect. 4. sub-sect. 2.--B. 

824 \. Admiiied — De^cripHtm apply- 
ing indifferently to wore than me charity 
— ** Old People*8 Rome — Old Folks 


Rome or Maison des Vieujr.l — He 
Smith (1912), 22 W. L. R. 63ft; 3 
W, W. R. 399 ; 22 Man. h. R. 750 ; 
8 D. L. R, 93.— CAN. 
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824 H. Oifl lo " m. James’ 

Presbyterian Chvrch. 3375 which 1 owe 
U — Tioo St, James* Churches — Evi- 
dence of debt.] — He McLauhin Legacy 
1911), 9 E. L. R. 326.— CAN. 
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832. Add. Annotaiion : — As io (1) Apprvd. Black- 
weU V. Blackwell, [1920] A. 0. 318. 

836. Add. Annotaiion : — Distd. Re How, How v. 
How, [1930] 1 Ch. 06. 

,B. Names of Charities omitted or left blank 
(Vol. VIII., p. 305). 

For “ See Nos. 1419 ei seq.^posU** read “ See^ 
alsOf Nos. 1419 ei seq.^ post^^* & add as 
follows : — 

841a. Gift to ** two Institutions, one for sailors, the 
other for soldiers, which 1 hope to be able to 
name myself, if not, then by my executors — 
Valid.] — Testatrix, who died in 1919, left her 
foreign property to “ two institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.** ; — Held : the gift ought to be 
construed, not as a gift to two institutions 
wliich might or might not be charitable, but 
as a gift to two charitable institutions of the 
kind specified, & therefore was not too vague 
but was a good charitable gift . — Re Smith, 
Blyth V. A.-G. (1920), 30 T. L. R. 416, 0. A. 

843a. Poor of parish where testator burled — 

Direction as to place of burial — Subsequent 
parol direction as to dilTerent place.] — Testa- 
trix, by her will, directed that her remains 
should be deposited in the church nearest 
which she might chance to die ; & in a sub* 
sequent part of the will gave a legacy to the 
poor of the parish where her remains were 
deposited. Her executrix, in pursuance of 
parol directions ^vcn subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. : — Held : nevertheless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legacy. — Sai^teb v. Parey 
(1843), 12 L. J. Ch. 411 ; 1 L. T. O. S. 76; 
7 Jur. 831. 

856. Add. Annotation : — Refd. Re Lucas, Rhys 
V.. A.-G., [1922] 2 Ch. 62. 


864a. Gift to German Reich — For benefit of dis- 
abled German soldiers — Valid.] — Re Robin- 
son, Bbsant V. German Reich, No. 23c, ante. 

865. Add. Citation : — 3 Leon. 18. 

875. CUaiion .—For “ 2 W. R. 154 read “ 21 
W. R, 164.*’ 

876a. London General Hospital Fund 

— King Edward’s Hospital Fund for London 
or London Hospital — Former entitled.] — Re 

Boringer, Meara V. King Edward’s Hos- 
piTAiL Fund for London (1931 ), 48 T. L. R. 14. 

884a. Chelsea Hospital ” — Royal 

Hospital, Chelsea.] — The ct. held that a 
testamentary gift to “ the Chelsea Hospital *’ 
went to the Royal Hospital, Chelsea, & not 
to any other hospital having “ Chelsea ” as 
part of its name. — Re De Jong, Public 
Trustee v. Goldsmid (1929), 4(5 T. L. R. 
70 ; 73 Sol. Jo. 850. 

891a. Gift to Soldiers’ Crippled Homes ” — 

Three claimants — Legacy divided.] — Testa- 
trix by her will bequeathed part of her estate 
to “ Soldiers* Oippled Homes.” In response 
to advertisements throe institutions put in 
claims : — Held : as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three. — 
Rc Husband, Neavb v. Barnardo’s Homes 
National Incorporated Assocn. (1923), 
68 L. Jo. 600. 

g94a, “ Diocesan Curates’ Aid Society ” — 

Testator resident in Oxford— Oxford Diocesan 
Spiritual Help Society entitled.] — Re Johnson, 
Goodrich v. Ogle (1893), 0 T. L. R. 277. 

896a. “ Southwark Diocesan Society ” 

— Southwark Diocesan & South London 
Fund.] — Re Wati% Hicks v. Hill, [1932] 2 
Ch. 243, n. ; 101 L. J. Ch. 417, n. ; 147 L. T. 
528, n., O. A. 


PART III. SECT. 4, SUB-SECT. 2.— C. 

830 ii. .] — Where testator 

made a beqneHt to a society, & it was 
found no society exactly corresponding 
to the designation given by testator 
was known : — Held : if tho society 
is misdescribed, the ct. will if possible, 
discover from surrounding circum- 
stances, wbat society was intended. 
Tho ot. will admit extrinsic evidence to 
determine what testator's words ex- 
press. Evidence to show that testator 
subscribed to a particular society will 
be admitted, to show what was in bis 
mind when ho made the bequest . — Tfe 
Alkxandeii's Wiix 0885), 7 Nfld. 
L. R. 42 .— nfld. 


part III. SECT. 4, SUB-SECT. 3.— A. 

sa. Public instUviions in Scotland — - 
Void.] — Testator directed hla trustees, 
upon the expiry ot a life-rent of the 
residue of his estate. ** to pay appro- 
priate & distribute the free residue & 
remainder of my said estate & effects at 
such times & In such proportions os mv 
trustees may think fit to & among such 
poor persons In E. or such charitable, 
oducalional. or benevolent societies or 
public institutions in Scotland as my 
trustees shall select : — Held : the 
words ** public institutions in Scot- 
land ** were to be read as indicative 
of a separate class ; they were too 
indefinite to receive effect ; & the whole 
bequest was void from uncertainty. — 
Reid's Trustees v. Cattanac^'s 
Trustees, 119291 S. O. 727.— SCOT. 

sb. ** Any worthy cause *' — Void.] — 
A clause of a will reads as follows ; 
“ the halanoo of my estate I leave 
entirely in the hands of my exor. to 
aid Sl help any worthy cause or causes 
as he shall think fit ; — Held : the will 


did not create a valid charitable trust. 
— PLANTA V. GltEENSHIELDB, 11931] 1 
W. W. R. 401 ; 2 D. L. R. 189; 43 
B. C. R. 439.— CAN. 

sd. ** Pious acts ” — Void.] — In con- 
struing a will which, after providing 
for certain pecuniary legacies, directed 
that the balance income be spent on 
“ pious acts ’* according to tho dis- 
cretion of the trustees : — Held : be- 
quest void for uncertainty. — S atkaiuii 
BHATrAOHAKYA V. HAZARILAL KHANNA 
(1930), I. L. R. 58 Calc. 1025.— IND. 

PART III. SECT. 4, SUB-SECT. 8.— C. 

•w. Advancement of art. science or 
literature.] — A testator directed his 
trust cos to bold the residue of hla estate 
for behoof of his sister in liferent, with 
power to encroach on the capital, & on 
her death to make certain payments. 
Ho further provided : ** & if there is 
still any residue left my trustees shall 
apply it in whatever manner to them 
may seem most suitable for tho 
advancement of art, science, or litera- 
ture in tho burgh of C." : — Held : the 
bequest was void from uncertainty. — 
Harper’s Trustees v. Jacobs, [1920] 
S. C. 345.— SCOT. 

tx. Gift to ” missionSpCorean <Sr Home ** 
— Testator contributor to Pre^yterian 
missions.] — Where a legacy was to 
” the iplssious, Corean Sc Home,” Sr 
testatrix had been In the habit of oon- 
tribul Ing to the Homo & Corean Mission 
Fund ill connection with the Presby- 
terian Church In Canoda : — Held : the 
legacy in question should go to the 
latter fund. — He Henderson Estate 
(1914). 14 E. L. R. 401.— CAN. 

sy. Gift to the 6Knd,]— A i^t by wlU 
to tho blind, simplidter, is a good 

3o 


charitable gift , — He Bond : Brennan 
V. A.-G., [19291 V. L. R. 333 ; [19291 
Argus L. R. 300.— AUS. 


PART III. SECT. 4, SUB-SECT. 8.— D. 

I i. Industrial School for 

Blind. B. Place ” — “ Hoyal Jnstiivtion 
for Blind Incorporated *’ in B. Place 
entitled.] — He Vos/., Public Trustee 
V. Steele, [1926] S. A. S. R. 218. — 
AUS. 

1 il. Home Mission Ex- 

tension Vwnd — Home Mission dt For- 
ward Movement entitled .] — Testatrix 
after making certain bequests provi ed 
that ” the residue is to bo paid to the 
Homo Mission Extension Fund of the 
Cong. CJhurch & tho other to tho 
London Missionary Society to be kept 
at interest.” The (^ngregational 
Union had no fund known under tho 
above name ; there was a fimd known 
08 tho Home Mission & Forward 
Movoraont Board: — Held: testatrix 
intended to indicate a certain purpose 
by tho use of the words “ Home 
Mission Extension ” & a gift was 
expressed to the Congregational Union 
& Home Mission for Home Mission 
purposes . — Re Turner, Elder’s Trus- 
tee & Executor Co., Ltd. v. M orialta 
Protestant Ciuldren’s Homes In- 
corporated, [1930] S. A. S. H. 223. — 
AUS. 

p i, Gift to Society for Prevention 

of CrueUy to Animals in New Zealand — 
Several local societies for prevention 
of cruelty to animals — Ltoaev divided .] — 
He Buckley, Public Trustee v. 
Wellington Society for Prevention 
OF Cruelty to Anuuls (Inc.), [1928] 
N. Z. L. R. 148.— N.Z. 



Cases 906— 1041a. English and Empire Digest Supplement, 


906. Add* Aymotation : — Distd# Re Patten, West- 
minster Bank v* Carlyon, [1929] 2 Ch. 276. 

908. Add* Annotation: — Generally^ Retd. Re Monk, 
Giffen v* Wedd, [1927] 2 Ch. 197. 

912a. .] — Re Withall, Wit- 

HAIX V* Cobb, [1932] 2 Ch. 236 ; 101 L. J. Oh. 
414 ; 147 L. T. 626, 

922. Add* Annotation Distd. Re Withall, Wit- 
hall V* Cobb (1932), 174 L. T. Jo. 66. 

924. Add* Annotation : — Refd. Re Porter, Porter v* 
Porter, [1926] Ch. 746. 

926. Add* Annotation : — Consd. Re Withall, Wit- 
hall V, Cobb (1932), 174 L. T. Jo. 66. 

932. Add* Annotations : — Consd. Re Smith, Public 
Trustee v* Smith, [1932] 1 Ch. 153. Refd. 
Brighton College v* Mairiott, [1926] A. C. 192. 

933. Add* Annotation : — Raid. Re Grove-Grady, 
Plowden v* Lawrence, [1929] 1 Oh. 557, 

945. Add* Annotation : — Refd. Re Monk, Giften v* 
Wedd, [1927] 2 Oh. 197. 

948. Add* Annotation : — Refd. Re Monk, Giffen v* 
Wedd, [1927] 2 Ch. 197. 

962. Add* Annotation : — Distd. Re How, How v* 
How, [1930] 1 Ch. 66. 

980a. Charity for orphans of Established Church — 
Effect of Welsh Disestablishment— Children 
of Welsh clergy entitled.] — C i.eboy Orphan 
tJouPN. V* Ohuistopher (1932), 49 T. L. 11, 79. 

981a. Gift to “ church '•—Construed as gift to 
congregation — Not to edifice .] — Re Tyler ! 
(iSOl), 45 Sol. Jo. 204. 

981b. Gift to institution — “ Church of I 

England ."] — Re Barnes, Simpson v. Barnes 
(1922), [1930] 2 Ch. 80. n. ; 99 L. J. Ch. i 
380, n, ; 143 L. T. 332, n. I 

Annotation : — ^FoUd.i^eSchoales. Sohoales v, Schoales, [1930] j 
2 Ch. 75. 


, «« Roman Catholic Church."] — 

Testatrix made a residuary bequest ** to the 
Boman Catholic Church, for the use thereof " : 
— Held: the gift was a valid charitable 
bequest. — Re Sohoales, Schoalbs v* 
SCHOALBS, [1930] 2 Ch. 75 ; 99 L. J. Oh. 877 ; 
143 L. T. 331; 46 T. L. R. 854; 74 Sol. Jo. 
233. 

986. Add* Annotation: — Refd. Re Stratton, Strat- 
ton V , A.-G., [1930] 2 Ch. 151. 

987. Add, Annotation : — ^Refd. Be Stratton, Strat- 
ton V . A.-G„ [1930] 2 Oh. 151. 

991a. Gift to Superior of Jesuit Church.] — 

Be BARCI.AY, Gardner v. Barclay, Steuart 
r. Barclay, No. 79a, ante* 

991b. " To the rector of St. Thomas' Roman 

Catholic Church of Newport .] — In the Estate 
of Pesca (1930), 74 Sol. Jo. 59. 

999. Add, Annotation : — ^Refd. Re Clarke, Bracey 
V , Boyal National lifeboat Institution, 
[1923] 2 Oh. 407. 

1020a. Admission to Home of Rest- -Must be suit- 
able objects of a charity .] — Re James, Gren- 
fell V . Hamilton, No. 47c, ante* 

1041, Add. Annotation : — Refd. Be Kobinson, 
Wright V. Tugwell, [1923] 2 Ch. 332. 

1041a. Condition subsidiary to main charitable 

object — Performance of condition likely to 
defeat main charitable object — Condition dis- 
pensed with.] — Testatrix, who died in 1889, 
bequeathed £1,600 towards an endowment 
lor a proposed evai^elical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, on the further con- 
sideration thereof on Nov. 3, 1891, it appeared 


PART HI. SECT. 4, SUB-SECT. 3.— E. 


898 ii. - — -Oift to Presbyterian Church 

— Kntry into Union.] — Rc Patriquim 
(N.S.),(192812 D.L.li.791 ; on ajmeal 
[1929] 2 D. L. R. 197 ; 60 N. S. R. 343. 
—CAN. 


898 Hi. Testatrix 

bequeathed to “ aj^ed & iuSmi ministers 
& widows of the Presbytofian Church.*' 
There was no fund In connection with 
the church known os a hmd for a^red & 
Infirm ministers & widows. By the 
United Church of Canada Act, the 
Presbyterian Chui*ch in Canada became 
part of the United Church of Canada, 
but after this union, a Presbyterian 
Church continued to exist that did not 
form part of the United Church. 
I’ostatrlx was opposed to the union : — 
Held : the bequest was not made either 
to the United Church nor to the con- 
tinuing Presbyterian Chimsh ; the 
exors. should have possession & control 
of the corpus & pay the income annually 
to aged & Infirm ministers of the con- 
tinuing Ih^byterian Church & their 
widows,— /JfiLoGGiE (1927), 53 N. B. R. 
395.— CAN. 

89Siv. .] — Wbather- 

BT ». Weathkrby (1927), 53 N. B. R. 
403.— CAN. 


898 V. .J— Held ; the 

congregation could not take bequests ; 
by becoming a congregation of the 
tJnlted Caiurch of Canada at T., It had 
become something so different from the 
congregation for whose benefit the 
bequests were made, that It did not now 
come within the descripflon In the irill ; 
the present congregation w’aa not 
the same entity as the congregation 
which P. contemplated as her liene- 
ficlary. As to the bequest to “ the 
Trustees of the T. Presbyterian 
Church.** it was to a corpn. which, 
even If It continued to exist, was not 
now one for carrying into effect the 


testatrix* object, & the same principle 
applied as in the case of the other 
bequest. — MoLeli.an v* Fbaskr & 
Fraser v* McLellan, [1930] S. C. R. 
344 ; 3 D. L. R. 241 ; affg.* [1929] 
2 D. L. R, 197 ; 60 N. S. R. 343 ; 
varg.* [1928] 2 D. L. R. 791.— UAH. 


898 vi. .1 — Re Guay. 

[1932] 3 D. L. R. 2.50.— CAN. 

898 vH. Gift to Congregational 

Church — Entry into Union *] — united 
Church v* Murphy, [1931] l D. L. R. 
452.— CAN. 


PART HI. SECT. 4 , SUB-SECT. 8.— G. 

sz. Bequest to ** Protestant Orphan 
Girls* Home ** — Begneet taken by ** Pro- 
ieMarU Children*8 Homes ” — Formed by 
amalgamation of ** Girls* Home ** 

“ Protestant Orphans* Home***] — Re 
Carrick. [1929] 3 D. L. R. 373 ; 04 
O. L. R. 39.— CAN. 

PART HI. SECT. 4, SUB-SECT. 5.— A. 

X 1. Gift to ** that church which is 

sound d: evangelical ** — Prior gift to 
Presbyterian Church.] — Testator, a 
minister of the United Presbyterian 
Catiurch of North America, after 
bequeathing llvOOO to the said church, 

S roc.eeded as follows : ** 1 give for a 
ewish mission 81,000 to that church 
which is sound & cvangeliool in doctrine 
& pure in worship, using the songs of 
praise, the inspired book which can 
unite all nations,** etc. The evidence 
showed that this description applied to 
the said church ; — Held : not void, 
for uncertainty, for that testator clearly 
intended the said church as the legatee. 
— GiLLTEB V* MoOONOOHlB (1882), 3 
0. R. 203.— CAN, 

X ii. '* Roman Catholic Church in 

Canada ’* — General Roman Catholic 
Church*] — HeUi : a bequest to ** foreign 
missions in connection with the Homan 
Catholic Church in Canada,'* should 
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be paid to the general Roman Catholic 
Church, to be used for foreign missions 
in connection with that branch of the 
church which is in Canada, there being 
no Roman Catholic Cburob In Canada 
as a separate entity . — Re Upton (1913), 
24 O. W. R. 64J 4 O. W. N. 816 ; 9 
D. L. R. 373.-^AN. 

PART in. SECT. 4, SUB-SECT, 5.— B. 

sa. Fund for maintenance dt repair — 
Repair of fabric — conduct of sertnees — 
dt provision of furniture, fUtings dt 
vessels.}— Re Boyd (1924), 55 O. L. R. 
627.— CAN. 

PART in. SECT. 4, SUB-SECT. 6.— A. 

sd. Gift to ** parish priest ** — Curate 
temporally in charge at time of death* ] — 
N. by her will bequeathed the residue 
of her estate to the parish priest of L., 
officiating at the time of her decease, 
to be applied by him for the benefit of 
the Roman Catholic Church in the 
parish as he, in his disorotion. should 
think fit, & in the event of the failure 
of such bequest, testatrix boaueathed 
the sadd residue to the sala parish 
priest of L., for his own use &. benefit. 
Testatrix died within three months of 
the execution of her will. & as the 
property consisted almost entirely of 
land, the charitable bequest failad. 
There was no parish priest of L. at the 
time of the death of testatrix, but all 
the duties of the office were being dls- 
chaneed by the curate of the pari^ : — 
Hetd: the curate was entitlkl to the 
ultimate residue bequeathed to the 
parish priest for his own use Sc benefit* 
— MoAlusteb V. Stewart, [10311 
N. I. 62.— IR. 

PART HI. SECT. 4, SUB-SECT. 7. 

1007 i. Discretion of trustees — Gift to 
war charities — Not confined to Canada, 
—Re Hammond (1921), 68 D. h* H. 590 ; 
51 0. h* R. 149.---OAN. 
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that amon^ other conditions, which mainly 
related to the conduct of the services. It was 
made an ** abiding condition ” that the black 
TOwn should be worn in the pulpit, unless 
there should be an alteration in the law 
rendering it illegal. It further appeared 
that in compliance with the conditions a 
church had been erected at B. & the other 
conditions laid down by testatrix fulfilled, 
except the condition as to wearing a black 
gown, which condition was held by the judge 
to be a continuing condition, but not an 
illegd one ; &; accordingly, the fund was 
carried over to the credit of the action, the 
separate account of “ the £1,600 endowment 
fluid for ^e proposed B. church,^* with liberty 
for the incumbent & all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical Oomrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical doc- 
trine^ &j services : — Held : the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance thereof had been shown to be im- 
practicable the condition might be dispensed 
with & the fund be transferred to the 
Ecclesiastical Oomrs. as part of the endow- 
ment of the church so erected as aforesaid. — 
Re Bobinson, Wright v. Tugwell, [1923] 
2 Oh. 332 ; 92 L. J. Oh. 340 ; 129 L. T. 527 ; 
39 T. L. R. 609 ; 67 Sol. Jo. 619. 

1001. Add. Annotafion : — Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Oh. 992. 

1078. Add. Annotations : — Refd. I. R. Oomrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B, 
611 ; Re Prevost, IJoyds Bank v. Barclays 
Bank, [1930] 2 Oh. 383. 

1080. Add. Annotations : — Held. 1. R. Oomrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Oomrs. v. Medici Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612 ; I. R. Oomrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 69; Re 
Prevost, Lloyds Bank v. Barclays Bank, 
[1930] 2 Oh. 383. 

1081. Add. Annotations : — Refd. I. R. Oomrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611 ; Re Prevost, Lloyds Bank v, Barclays 
Bank, [1930] 2 Oh. 383. 

1089a. Provision of knickers for all boys of 

district — Void.] — Re Gwyon, Public Trustee 
V. A.-G., No. 266a, ante. 

1005, Add. Annotaiion: — Consd. Re Monk, Giffen 
V. Wedd, [1927] 2 Oh. 197. 

1098, Add, Annotation : — Generally, Refd. Re 
Monk, Giffen v. Wedd. [1927] 2 Oh. 197. 


1098a. ,] — Re MoifK, Giffen v. Wedd, 

No. 34a, ante. 

1099* Add. Annotations : — Consd. Verge v. Somer- 
viUe, [1924] A. 0. 496. Dlstd. Re Gwyon, 
Public Trustee f>. A.-G. (1929), 46 T. L. R. 96. 
Consd* Ee Smith, Public Trustee v. Smith, 
[1932] 1 Oh. 163. Refd. Keren Kayemeth Le 
Jisroel, Ltd. v. I. R. Oomrs., [1931] 2 K, B. 
466. 

1109* Add. Citation : — 127 L. T. 123. 

1114. Add, Annotation : — Refd* Re Monk, Giffen 
V. Wedd, [1927] 2 Oh. 197. 

1116. Citations .--—After “ H. L.” add “ affg. S. 0. 
stib nom. Harbin v, Masterman (1871), 
L. R. 12 Eq. 669 ; [1894] 2 Oh. 184, 0. A.” 
Add, Annotations : — Consd. Re Deloitte, 
Griffiths V, Deloitte, [1926] Oh. 56. Apld. 
Re Knapp, Spreckley v. A.-G., [1929] 1 Ch. 
341. 

1116. Add, Annotation: — As to (1) Consd. Re 
Deloitte, Griffiths v. Deloitte, [1926] Oh. 56. 

1116a. Direction for accumulation — Discretion of 
trustees.] — The expression in a will of a wish 
that “ the interest upon my investments 
may be allowed to accumulate . . .^^ followed 
by an indication of the charitable objects to 
which the accumulations are to be devoted 
does not bind the trustees of the will. But it 
is a directory provision ; & the trustees ought 
to bear it in mind & generally to use then- 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
bequest of residue in trust for “ the Trustees 
of the S.M. Charities,'' expressed a wish of 
testator that “ the income upon my invest- 
ments may be allowed to accumulate for a 
period of twenty-one years or so long as the 
law will allow,” & then set out variotis charit- 
able objects in the town of S. which testator 
desired should thereafter benefit by such 
income only : — Held : the wish as to accumu- 
lation was not binding, but was in the 
circumstances a directory provision to which 
regard should be had in settling a scheme. — 
Re Knapp, Spreckley v. A.-G., [1929] I Ch. 
341 ; 98 L. J. Ch. 95 ; 140 L. T. 533. 

1118. Add, Annotation: — Refd. Re Monk, Giffen 
V. Wedd (1927), 137 L. T. 4. 

1150. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1186a. .] — Testator gave the residue of his 

estate on trust to pay the income to his wife 
for life & after her death to pay £3,000 to 
the Royal National Lifeboat Institution in 
order to defray the cost of building two life- 
boats, & he dii'ected that after payment of 
ceitain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair & of replacing them when 
necessary, & that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to its general 
purposes. The legacy of £3,000 was in- 


PART III. SECT. 6, SUB-SECT, 4.— B. 

k I. — .] — Testator left an 

estate of $99,000, of which $44,000 
was in real estate & HiidsoD Bay Co. 
shares. This latter stun was left in 
trust to supply an income for a Bishop 
of OornwaU. or If sneh a Bishop was 
not elected within twenty-fire years 
after testator’s death, the money was 


to go to the University of Bishop’s 
College, at LennoxriUe. for the endow- 
ment of a Professorship of Natural 
Science : — Held : there was an im- 
mediate gift for charitable uses delayed 
as to the actual oonvoyanoe till the 
secured debts were paid, therefore, 
rested at the death & enectire in law, 
though the portioular application of the 
gift might be in suspense for twenty- 
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five years, or might never take effect 
at all, in which contingency there was 
a valid transfer to another charity at 
the end of twenty-five years ; & the 
will did not offend against the rule 
oonceming perpetuities . — Re Moun- 
tain’s Will (1912), 21 O. W. R. 866 ; 
3 O. W. N. 1011 ; 26 O. L. R. 163 ; 
4D. L. R. 737.— CAN. 
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adequate to provide two lifeboats ; — Held : 
on the death of the wife the £3,000 legacy 
failed ^ fell into residue, the institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitals, & 
to apply it to its general purposes. — tie Beck, 
Crook v. Royal National Lifeboat In- 
stitution (1020), 42 T. L. B, 246, 

1188. Add. Annotation : — Refd. Re Monk, Giften 
V. Wedd, [1927] 2 Oh. 197. 

1189, Add. Annotcdiona: — Distd. Re Beck, Crook 
V. Royal National Lifeboat Institution (1926), 


42 T. L. R. 244. Refd. Re Monk, Giffen v. 
Wedd, [1927] 2.Ch. 197. 

1200. Add, Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Oh. 118. 

1225. Add. Annotation : — ^Refd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

1227. Add. Annotations : — Consd. Verge v. Somer- 
viUe, [1924] A. 0. 496 ; Re Smith, PubUc 
Trustee v. Smith, [1932] 1 Oh. 163. Refd. 
Re Gwyon, Public Trustee v, A.-G. (1929), 46 
T. L. R. 96 ; Keren Kayemeth Le Jisroel, 
Ltd. V. I. B.. Comrs., [1931] 2 K. B. 466. 


Part IV. — Effectuation of Charitable T rusts by means of 


Schemes and the 

1246a. Not necessarily application cy-pres.] — 

Re Robinson, Besant v. German Reich, 
No. 23c, ante. 

1248. Add. Annotation : — Consd. Rc Patten, West- 
minster Bank v. Oarlyon, [1929] 2 Oh. 276. 

1252a. No trustees.] — Verge v. Somerville, 

No. 199b, ante. 

1264. Add. Annotation : — Refd. Re Robinson, 
Besant r. German Reich, [1931] 2 Oh. 122. 

1267. Add. Annotation: — ^Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1269. Add. Annotation: — Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1273a, Object & trustee out of the Juris- 

diction.] — Re Robinson, Besant v. German 
Reich, No. 23c, ante. 

1277. Add. Annotation: — Consd. Re Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1278. Add. Annotation : — Consd. Re Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1312. Add, Annotation : — Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Oh. 240, 

1371. Add. Citation: — previous proceedinga (1912), 
100 L. T. 295. 

Add, Annotation : — Generally , Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Oh. 197. 

1373a. .] — Re Edwin Riley Charities (1930), 

70 L. Jo. 409. 

137Sb. Robinson, Besant v. German 

Reich, No. 23c, ante. 

1382a. Gift for rebuilding & equipment of hospital 
— Hospital partially rebuilt at testator’s 
death.] — Testatnx gave a legacy “ towards 
the rebuilding & equipment of a hospital 


Cy-pres Doctrine. 

“ to the satisfaction & under the direction 
of her exors. At the deatli of testatrix the 
hospital was almost entirely rebuilt, though 
not equipped. The directors did not at any 
time direct the rebuilding or equipment : — 
Held : (1) the exors. could not give directions 
for works already completed, but if they gave 
their assent to proposed works of which they 
had a general knowledge they might apply the 
legacy towards such works when properly 
executed ; (2) “ equipment meant every- 
thing required to convert an empty building 
into a hospital ; (3) no limit of time being 
fixed the discretion of the executors remained 
exercisable until the hosjiital was fully 
rebuilt & fully equipped. — Rc Unite, 
Edwards v. Smith U906), 76 L. J. Ob. 
163 ; 64 W. R. 358 ; 22 T. L. R. 242 ; 50 
Sol. Jo. 239. 

1392. Add. Annotation: — Consd. Re Monk, Giffen 
V. Wedd, [1927] 2 Oh. 197. 

1394. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Oh. 197. 

1895. Add, Annotation: — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1896. Add. Citation : — 1 Ves. 243. 

Add. Annotation : — Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

1404. Add. Annotation : — Refd. Re King, Kerr v. 
Bradley, [1923] 1 Oh. 243. 

1412. Add. Annotation : — Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Conn’s, v. Medical Charit- 
able Soc, for West Riding of Yorkshire (1926), 
42 T. L. R. 612. 


PART IV. SECT. 1, SUB-SECT. 1.— A. 

pi. Fvnds insuffldenf ,] — 

Mitcuneu, [1922J St. li. Qd. 39.— 
AUS. 

P u, Legatee uncertain .] — 

Testator, doniicUcd & dyin« In Ireland, 
bequeathed shares to “ the Director 
of the African Mission.'* There was 
no society knomi as “ the African 
Mission,** & no individual with the 
official desiguatlon of ** Director of the 
African Mlsniou.** There wore, how- 
ever, two societies which carried on 
mishionary work in Africa, one of thorn 
being kuouTi in English as “ The 
Society of African MIksIous,** Its 
principal othoer being the “ Provincial.** 
The other Society possessed an Irish 
Mission to Africa of whie.h the principal 
officer was the ** Soorctary.** who was 
also described in a French publication 


of the Society as ** Diroctcur.** Testa- 
tor. had been on terms of intimacy with 
the latter officer, & bad sent him a 
subscription, & in bis letter enclosing 
the subscription he referred to “ the 
needs of your great Afiican Mlpslon.** 
Testator hod also known the Provinoial 
of the former Society, had discussed its 
work with him, was in regular receipt 
of its publication, colled the ** African 
Missloner,** & had also contributed, 
although a much smaller amount, to 
its funds : — I/eid : the gift was a good 
charitable bequest for the propagation 
of the faith in Africa ; & it should be 
referred to Chambers to settle a scheme, 
with the approval of the Attorney- 
General. — Jie Mdlcahy, Butler v, 
Meagher. [ 1931 ) I. R. 230 .— IR. 


r 1. .)- 

N, S. R. 304.- 


-Re Wright (1923), 66 
-CAN. 
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PART IV. SECT, 2. SUB-SECT. 2.— A. 


1372 V. McNab, (19253 

2 D. L. R. 1100; 56 O. L. R. C76 ; 
ajGTa., 55 O. L. n. 638.— can. 


Estate (Alta.), [1927] 2 D. L. R. 1093 ; 
[19273 2 W. W. R. 113.— CAN. 


sb. Purpose unnecessary — Fund ta 
establish free school — Lrec school 
established by staUde .] — R. r. Cutler 
{circa 1876), R. E. D. 169.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
C. (b). 

Bd. Hostel ceasing to exist — Work 
of hostel undertaken by Chvemment — 
No general charitable inicniion.) — Re 
FITZGIBBON (1922). 09 D. L. R. 524 ; 
61 0. L. R. 600.-^AN, 



VoL vnL — Charities. Cases 1418a — 1457a< 


1418a, Lack of applicants.] — ^Philipps v, A.-G., 
[1932] W. N. 100 ; 173 L. T. Jo. 320. 

1424. Add. Anvotanon : — Refd. Re Cbapman» 
Hales V. A.-G., [1922] 2 Ch. 479. 

1424a. Alternative non-charitable gift.] 

— Testatrix by her will appointed an ex or., 
& after giving various pecuniary legacies, 
including two for charitable purposes, & 
£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testat rix 
desired that her residue should be “ applied 
for charitable puri>oses as I may in writing 
direct, or to be retained by my exor. for 
such objects & such purposes as he may in 
Ids discretion select, & to be at his own 
disposal.” She left no written directions as 
to the charities to be benefited : — Held : (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust foe those objects & 
piirposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words ” to be at his own 
disposal ” were not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin. — Re Chapman, Hales v. A.-O., 
[1922] 2 Ch. 479; 91 L. J. Ch. 627 ; 127 
L. T. CIO ; GO Sol. Jo. 622, C. A. 

See^ also. No. 84 1 a, ante. 


1481. Add. (1) Consd.BcCammell, 

Public Trustee v, A.-G. (1925), 69 Sol. Jo. 345. 

1434. Add. Annotation ;~-~Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 270. 

1444a. Fund for erection of stained glass windov?— 
Surplus applied to additional stained glass 
windows.] — Re Kino, Kerr v. Bradley, No. 
3a, ante, 

1444b. Gift for restoration or maintenance of 
church.] — Testatrix bequeathed her residue 
“ to be used towards the restoration or main- 
tenance of ** a certain church ; — Held : she 
intended that the residue should be used 
either for the restoration or maintenance of 
the church, or for both purposes, & that, there 
being a general charitable intention, any sur- 
plus must be applied cy-pris, — Re Robertson, 
Colin v. Chamberlin, [1930] 2 Ch. 71 ; 99 
L. J. Ch.284; 143 L. T. 36 ; 46 T. L. R. 276. 

1449a. Alternative non-charitable gift.] 

-Re Chapman, Hales v. A.-G., No. 1424a, 
ante. 

1453. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd,[1927]2Ch. 197. 

1457a. • Particular purpose completed — Result- 

ing trust of surplus.] — By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted “ upon trust to be 


PART IV. SECT. 2, SUB-SECT. 2.— 
C. (d). 

se. TmcJc of applicants .] — Testator 
boQUoatluHl a sum of money to t/Puatoca 
for tho ptirpoae of founding a bursary 
to bo granted by them “ any 
deserving young man, being a native 
of D., attending college in the prospect 
of becoming a minister of tho Estab- 
lished Church of Scotland, or ns a 
missionary.” Tho trustees received 
payment of the bequest in 1888. In 
J 1)1)7 they presented a petition in which 
they stated that, although full pub- 
licity had been given to the bui'sary by 
advertisement & by intimation In the 
local Kcheola, no application for it had 
over been made, & craved the ct. to 
empower thom, falling application 
from natives of Dunbar, to grant tho 
bursary to otbenviso qualified appeta. 
horn In tho Prosbytory of Dunbar, or 
failing such appets. to otherwise quali- 
fied appets. without conditions as to 
nativity. The ct. granted tho petition. 
— He Borland, [1908] S. C. 852, — 
SCOT. 

sf. .]— Tesiator, having erected 

six houses for the residence of six 
widows who bad boon tho wives of 
I»erson8 who had resided for five years 
on tho F. estates, demised to trustees 
a yearly reutcdiarge of £70 a year, 
charged on the townland of D., & 
directed them to apply the sum of £10 
a year In repairing & improving the 
six houses, & to pay the remaining 
sum of £00 a year in six equal shares 
of £10 each to such six widows during 
their widowhood. Ho further direc^ 
tliat the person or persons sehsed of his 
real estate under the limitations in his 
will should have the solo & exclusive 
control of this charity, & should not 
he subject to the control of the Oomrs. 
of Charitable Donations & Bequests 
or any other persons, but should have 
full power & authority when the hoiisos 
should become vacant to select such 
widows qualified as already stoted to 
Inhabit the houses & receive tho 
annua) pension provided. For many 
years past there had been a of 
qualMed appets., & since 1913 only 
two of them had been occupied 


T/eld : the trust was not charitable. — 
A.-G. V. Forpe, {19321 N. 1. 1.— IR, 
8g. Dispersed of congregedion .] — A 
church k a manse were held by trustees 
” for the congregation of United 
Original Seceders presently worshipping 
in A. Square under the past-oral charge 
of the Rev. A. B.” Adherence to the 
principles contained In a document 
known as the ** Testimony ” was 
declared in the trust deed to be a 
condition of the right of any individual 
to remain a member of the congrega- 
tion. The congregation had seceded 
on a question of doctrine from tho 
Synod of the United Original Secession 
Cnm*ch. In 1878 tho congregation, 
which had become reduced to fourteen 
Individuals, ceased to worship together, 
& the trustees let the property & 
accumulated the rents. In 1912 the 
last of the trustees died & hLs testa- 
mentary trustees brought an action of 
multiplepoinding for tho disposal of 
the property & the accumulations of 
rent : — Held : failing the establish- 
ment of a right to the property by any 
congregation of tho United Original 
Sec-eders, tho trust, being a trust for 
public purposes, fell to be administered 
cii-vrts. — Anderson’s TRUsncES v. 
Scott, [19141 S. C. 042.— SCOT. 


PART IV. SECT. 2, SUB-SECT. 2.— D. 

0 i, .] — An association, which 

had managed an Institution for the 
education k training of destitute boys 
in an Industrial training ship, owing 
to change of circnmatances, whereby 
it wa-8 no longer possible to carry on 
the institution usefully, was wound up. 
A petition was presented to the ct. 
craving approval of a scheme for the 
funds to be transferrtid to nine trustees, 
of whom seven should be nominated 
by the existing executive committee, 
k the remalmng two by two local 
shipowners’ associations, with power 
to assume new trustees from time to 
time, but vacancies among the trustees 
appointed by the shipowners’ associa- 
tions fo be filled by persons nominated 
by those bodies. The ct. sanotloued 
the scheme, being satisfied that in the 
palrtlcnlar olroumstanoeB of tho case 
euffloient provision had been made in 
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the constitution of the trust for tlie due 
administration of the funds In the 
future.— C lyde iNDUsmiAi. Training 
Ship Assocn,, [19251 S. C. G70---^COl. 

Bk. Persona eligible to act as ad^ 
ministratora no longer amilaifle .] — 
Trustees presented a petit ion in which 
tliey stated tiiat the admin istmtion of 
a fund had become unworkable 
through lack of effective machinery for 
carrying it on, as owing to a change in 
local conditions, persons eligible to act 
as administrators were no longer 
available, & craved tlie ct. to authorise 
a transfer of the fund to a general 
trust having similar objects. The ct. 
authorised tho transfer. — Rosyth 
Canadian Fhnd Trustees, [1924] 


PART IV. SECT. 2, SUB-SECT. 2 — E. 

g i. Surplus applied to such other 
purposes as should be deemed proper .] — 
Where, after satisfying tlie presciribed 
oldocts of a certain charitable trust, 
there remained a surplus Income of 
the charitable fund which it was found 
to be Impracticable to spend on the 
objects so prescribed, the ct., at the 
suit of the Advocate -General of 
Bengal, at the relation of the Treasurer 
for Charitable Endowments, & with 
the consent of tlie author of the trust, 
gave leave for tho extension of the 
objects of the trust so as tti apply the 
surplus to such other purposes as the 
ct. deemed proper upon the cy-pres 
Advocate - General op 
Webb- Johnson (1924), 
Calc. 508.— IND. 
sn. Erection of church tmeer — Surplus 
applied to building Sunday school *] — 
Rowe & Brown u. Public Trustee, 
[19281 N. Z. L. R. 51.— N.Z.- 


principle. — 
BENGAL u. 

. L. R. 


>ART IV. SECT. 2, SUB-SECT. 3. 

sp. Jdminislraiion of charily be-" 
niing increasingly arduous <£’ dis- 
uraging.J—li Is not a legitimate 
•ound for the application of the 
)ctrine of cy-pris merely that the 
Iministration of a charity bos become 
loreaslngly arduous & discouraging 
1 Its results.— GLASGOW DOMESTIC 


SCOT. 



Cases 1467a — ^1988. English and Empire Digest Supplement. 


applied for the express purpose of carrying 
on to completion & publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases/’ should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completmg &; publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary legatee & died in 1880. The University 
accepted the bequest on the terms & for the 
purpose specified, &> published the dictionary 
in 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,151 14s. lOd. 
Consols ^ £230 derived from Income Sn sales 


of the dictionary. Upon a summons by the 
University aski]^ how this surplus should 
be applied : — Held : in the absence of any 
genered charitable intention to be gathered 
from the terms of the bequest there was no 
room for the application of the doctrine of 
c^-pr^, ds there was a resulting trust for 
testator & those claiming under him of the 
surplus moneys . — Re Stanford, Cambridob 
Universitt V. A.-G., [1924] 1 Oh. 73 ; 93 
L. J. Oh. 109 ; 130 L. T. 309 ; 40 T. L. K. 3 ; 
68 Sol. Jo. 69. 

Armot^iima : — Distd. Re Robertson, Colin, v, Chamberlin, 
{19301 2 Ch. 71. Eefd. lie Monk, Giflen v. Wedd, [1927] 
2 Ch. 197. 


Part V. — ^Trust Property after Trust created 


14S0. Add, Annoiaiion : — As to (2) Refd. Under- 
wood V, Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. 

1508. A id, Annotatioyi : — N.F. Nicholson v, Eng- 
land, [1926] 2 K. B. 93. 

1511. Add, Annolafio'tis : — As to (2) Consd. Toates 
V. Toates, [1926] 2 K. B. 30. Refd. Re 
Blake, Re Minahan’s Petition of Right 
(1931), 100 L. J. Oh, 251, Generally, Refd. 
I. R. Comrs, v, Soc. for Relief of Widows ^ 
Orphans of Medical Men, I. R. Comrs. n. 
Medical Charitable Soc. for West Riding of 
Yorkfllure(1926), 136 L. T. 60. 

1582a. Settled Land Act, 1925 (c. 18), ss. 29, 

94.] — The trust deed of a charity placed the 
entire management & control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to sell 
& give receipts for the purchase-money i — 
Held: (1) the trustee could sell the land 
under his trust deed & give a receipt for the 
purchase-money without resorting to his 
life tenant powers under sect. 29 of the above 
Act at all ; (2) in any case the proceeds of 
sale would remain revenue & would not 
become capital money arising under the Act ; 


(3) sect. 94 (1) had no application. — Re 
Booth & Southend-on-Sea Estates Co/s 
Contract, [1927] 1 Ch. 679 ; 96 1.. J. Ch. 
272 ; 43 T. L. R. 334 ; suh nom. Booth v. 
Southend-on-Sea Estate Co.’s Contract, 
137 L. T. 122. 

1545. Add, Annoiaiion : — As to (2) Consd. Re 
Child Villiers’ Appln., Villiers v, A.-G., 
[1922] 1 Ch. 394. 

1549* Add, Annotations : — Aa to (1) Consd. I. R. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 164. As to (2) Refd. Re 
Child Villiers’ Appln., Villiers v, A.-G., [1922] 
1 Ch. 394 ; Re Booth & Southend-on-Sea 
Estates Co.’s Contract, [1 927] 1 Ch. 679, 

1595. Add, Annotation : — Refd. Re Smith, Public 
Trustee v. Smith (1931), 100 L. J. Ch. 409, 

1609a. Not decreed.] — Somerville v. Chap- 

man (1779), 1 Bro. 0. C. 61 ; 28 E. R. 986. 

Afmotations : — Expld. A.-G. v. St. John's Hospital. Bath 
(1865), 1 Ch. App. 92. Befd. Browne v, Tlghe (1834), 2 
a. & Fin. 39C. 

1670. Add, Annoiaiion : — Generally , Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Hanow Road Permanent Bldg. 
Soc. (1921), 91 L. J. Ch. 74. 


Part VII.- 

1847. Add, Annotation : — Refd. Re How, How v. 
How, [1930] 1 Ch. 66. 

1870a. Powers under Settled Land Act, 1925 (c. 18), 
s. 29 — Powers of sale under sects. 29, 94.) — 
Re Booth & Sout’hend-on-Sea Ebtatbs 
Co.’s Contract, No. 1632a, ante, 

1870b. To what trusts applicable — Public 

trusts — Trust of society within Literary & 
Scientific Institutions Act, 1854 (c. 112).}— 
Trusts of land belonging to an unincorporated 
society, confined to members paying an 
annual subscription, & the object of which is 
thfe encouragement of literature, science &> 


-T rustees. 

art, & which comes within Literary & 
Scientific Institutions Act, 1864 (c. 112), 
are “ public trusts ” within Settled Land 
Act> 1926 (c. 18), s. 29, & the trustees, 
appointed by deed since 1925, have the 
powers conferred on them by that sect . — Re 
Cleveland Literary & PhtlosophicaIi 
Society’s Land, Bolchow v, Laughton, 
[1931] 2 Ch. 247; 100 L. J. Ch. 363; 145 
L. T. 486. 

1988. Add, AnnoicUion : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v, I. R. Comrs., [1931] 2 
K. B. 466. 


PART V. SECT. 1, SUB-SECT. 4. 
1502 iii. Whether charUiee within 
Real Property lAmiialion Act, 1833 
(c, 27) — Express trust — Charges.] — He 
Drake’s Estate, [1009] l I. U. 136, 
140.— IR. 

PART VII. SECT. 2, SUB-SBOT. 2. 
8t. Power of appointing successor — 


Reasonable apprehension of death — 
Implied power of rerocation ,] — Where 
power is given to a trostee to appoint 
his snooesAor ** at his death ** for a 

fi ublio charitable trust, there should, 
' the appointment is made inter vivos 
to take elleet at once, be proof of dr- 
enmstanoes showing that the appointor 
had reasonable appxebension of his 
death, 6c it is always subject to the 
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condition that, if the appointor 
rooovers, the transfer is not to operate ; 
& even If the power of revocation is 
not expressly reserved In the deed, such 
a deed should always bo deemed to be 
subjeot to a power of revocation by 
implioation. — Chookaunoa Mudaliab 
V, DUBAISWAMI MUDAJA^ (19*7). 
I. L. R. 51 Mad. 720.— INP. 



?oL VUL-Cbaiities. Casw 1980a-2880a. 


Part IX. — Jurisdiction over Charities 


1980a. GWt “unto my country 

England.**] — Re Smith, Public Trustee v. 
^Smith, No. 217c, ante* 

1981. Add. Annotaiion : — Refd. Re Smith, PubUc 
Trustee v. Smith, [1932] 1 Oh. 153. 

1998. Add. Annotation : — Refd. Re King. SLeir v. 
Bradley, [1928] 1 C3h. 243. 

2001. Add. Annotation : — Consd. Re Smith, Public 
Trustee v. Smith, [1032] 1 Ch. 163. 

2015. Add. Annotation : — Refd. R. v. All Souls 
College, Oxford (1681), Skin. 13. 

2041. After this case add : — 

.] — 8ee^ now, S. C. J. (Consolidation) Act, 

1926 (c. 49), s. 19 (6). 

2111a. 8. P. Ex p. Bullar (1857), 28 L. T. O. S. 
269 ; 21 J. P, Jo. 84. 

2137. For the existing paragraph substitute the 
following paragraph : — 

Not exempt — Gift of land to mixed charity at 
date of determination of question by com- 
missioner — Not mixed charity at time of 
donation.] — In order that a donation or be- 
quest may come within the provision in 
1853 Act, 8. 62, exempting from the juris- 
diction or control of the Charity Comrs. a 
donation or bequest made to a “ mixed 
charity ” — i,e. a charity maintained partly 
by voluntary subscriptions & partly by 
income from endowment — it must be a 


donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 
to become a mixed charity between the date 
of gift & the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity ; — Held : the land 
not having been given to a charity which at 
the date of gift was a mixed cliarity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the regi^r against a disposition 
of the land without their consent. — Re Chii.d 
Velliers* Application, Villibrs v. A.-G., 
[1922] 1 Ch. 394 ; 91 L. J. Ch. 473 ; 126 L. T. 
556 ; 38 T. L. R. 291 ; 66 Sol. Jo. 266, C. A. 

Annotation : — Apld. Re Shakespeare Memorial Trust, Lytt^n 
V. A.-G., [1923] 2 Cb. 398. 

2146a. Land purchased out of donation — 

Donation before first annual subscription.] — 

Re Shakespeare Memorial Trust, Lytton 
(Earl) v. A.-G., No. 73a, ante. 


Part X.- 

2177a. Action to restrain exclusion from 

management of non-provided school.] — Where 
ah action was begun which claimed an in- 
junction restraining defts. from excluding 
plif. from the meetings of the managers of a 
non-provided school, who had been appointed 
in pureuance of an order made by the Board 
of Education under Education Act, 1902 
(c. 42), s. 11 (8), & damages, where the 
management of such non-provided school had 
been originally established by a trust deed, 
the action was not allowed to proceed until, 
in pursuance of Charitable Tinists Act, 1863 
(c. 137), s. 17, & Orders in Council made 
under Board of Education Act, 1899 (c. 33), 
s. 2 (2), a certificate from the Board as 
exercising with regard to educational charities 
the jurisdiction formerly exercised by the 
Charity Comis. had been obtained. — Falcx>ner 

V. Stearn, [1932] 1 Ch. 509 ; 101 L. J. Ch. 
231, 232 ; 146 I.. T. 401 ; 30 L. G. R. 187. 

2224. Add. Annofofton Refd. Key v. Bastin, 
[1925] 1 K. B. 650. 

2227a. Bequests to Irish parishes.] — Re Love, 
Naper V. Barlow, [1932] W. N. 17; 173 
L. T. Jo. 116 ; 73 L. Jo. 168. 

2246a. Bequests to Irish parishes — Attorney- 
General of the Irish Free State not proper 
party.] — Re Love, Naper v. Barlow, [1932] 

W. N. 17 ; 173 L. T. Jo. 116 ; 73 L. Jo. 168. 


Practice. 

2252. Add. Annotation : — Refd. Key v. Bastin, 
[1925] 1 K. B. 050. 

2271. Add, Annotaiion : — Refd. Re llow, How v. 
How, [19301 1 Ch. 60. 

2283. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

2289a. Trust to establish Home of Rest - 

Reference to decide whether practicable.] — Re 
James, Grenfell i?. Hamilton, No. 47c, ante, 

2330a. .] — ^An inforriiation was filed in the 

year 1821 against the trustee of a grammar 
school founded in the reign of Edward VI., 
praying that a new scheme might- be approved 
of for the management of the school. Pend- 
ing these proceedings, the trustees, in the year 
1838, themselves made new regulations for 
the school, to which the usher, who was 
appointed previously to the filing of the 
information, was ordered to confonn. The 
usher refused to be bound by such new regula- 
tions, &- was consequently dismissed, &- now 
presented a petition under Charities Pro- 
cedure Act, 1812 (c, 101), alleging that the 
trustees of the school had no power to alter 
the rules, & praying that ho might be re- 
instated ; — Held : the ct. had no power, 
except xmder an information, to decide 
whether the trustees had power to alter the 
regulations of the school. Petition dis- 
missed, with costs. — A.-G. v. East Retford 
Grammar School (1848), 17 L. J. Ch. 450, 


PART IX. sect. 3, SUB-SECT. 2. 

•V. Enforcement of provision for 
— When property is given in 


truBt for A., B. & C., etc., forming an 
association for fraternal & benevment 
purposes, if the instrument provides 
for the case of a schism then the ct. 
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wui act upon it. — ‘J jiwjjbai v, u.mi'y 
(A lta.) (1916), 32 W. L. R. 246 ; 9 
W. W; R. 32 ; 23 D. L, R. 877.— CAN. 
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2880b. Matters relating to constitution of charity.] 

— A.-G. V, Bristol Cobpn., Ex p, Goodenough, 
No. 2346a, post, 

2846a. After decree.] — After a decree 

been made, in a suit by information & 
bill, for the genera] administration of a 
charity, one of the objects of which was a 
free grammar school, the master of the school, 
who was not a party to the suit, presented a 
petition in it, with the sanction of the A.-G., 
stating that, in 1832, which was five years 
before the decree was made, delta., the 
trustees of the charity, unlawfully removed 
him from his office, & praying to be paid the 
arrears of his salary ; — Held : (1) the petition 
could not be entertained, because it was 
presented by a person who was not a party 
to the suit, & involved an important question 
between the petitioner the trustees, which 
was not raised at the hearing of the suit ; 
(2) the ct. would not have had jurisdiction 
to determine the question, if the petition had 
been presented under Charities Procedure 
Act, 1812 (c. 101), but that a new suit must 
be instituted. 

(3) Where the rule laid down for the 
management of a charity is clear, & the only 
question is whether the parties have acted 
according to that rule or not, that is a ques- 


tion which may be determined on petition. 
But, where the question has reference to the 
original constitution of the charity, as, for 
instance, whether certain persons called 
govemoiB or trustees, have a certain 
authority, that is a question touching the 
original constitution of the chaiity, which 
can be decided only on information (Shad- 
well, V.-C.). — A.-G. V. Bristol Corpn., Ex p, 
Goodenough (1846), 14 Sim. 648 ; 14 

L. J. Oh. 457 ; 6 L. T. O. S. 633 ; 00 E. B. 
610. 

2353a. Not petition for payment out of funds 
in court of money for completion of purchase 
of land.] — Ex p, St. Bartiiolo^w's 
Hospital (Governors) (1928), 72 Sol. Jo. 
226. 

2423a. -.] — Phhjpps v, A.-G., [1932] 

W. N. 100 ; 173 L. T. Jo. 320. 

2446. After this case add : — 

.] — iSce, not^?, Sw C. J. (Consolidation) Act, 

1926 (c. 49), 8. 19 (5). 

2537. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

2576. Add. Annotation ; — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 


CHATTEL MORTGAGES. 

See Bills of Sat.k. 


CHEAT. 

See Criminal Law. 


CHECKWEIGHER. 

See Mines. 


CHEESE. 

See Food and Drugs. 


CHIMNEY. 

See Easements ; Nuisance. 


CHIMNEY SWEEP. 

See Master and Servant ; Trade. 
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Vd. Vm. Cases 12a-— 27a 


CH08ES IN 


Part I. — In 

12a. Rentchar^e^-Arrears of.] — Saj-way v. Sax- | 
WAY (1770), 2 Dick. 434 ; Amb. 692 ; 21 
E. R. 338. 

13. Add, AnnotcUiom : — Distd. Baker v, Archer- 
Shee. [1027] A. C, 844; A.-G. v. Belilios, 
[1028] 1 K. B. 708. Refd. New York Insce. 

V, Public Trustee, [1924] 2 Ch. 101 ; Brassard 
r. Smith, [1925] A. C. 371 ; Herbert w. I. R. 
Comrs., I. R. CJouirs. v. Herbert (1025), 9 
Tax Oas. 593 ; Daw v, T. R. Comrs., Duff 
Dunbar v, I. R. Comrs. (1028), 14 Tax Cas. 58. 

19. After this case add ** Patent.] — See Patents.** 

20. Add. Annoiations : — Dbtd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 600. 
Refd. New York Life Insce. v. Public Trustee, 
[1924] 1 Ch. 15. 

21. Add. Ciiations : — Favorkb v. Steinkopfp, 
[1922] 1 Ch. 174 ; sub nom, h*e Steinkopfp, 
Favouke V. Steinkopfp, 91 L. .T. Ch. 105 ; 
126 L. T. 597. 

23. Add. Annotations : — Consd. Royal Trust Co. 

V. A.-G. for Alberta (1029). 46 T. L. R. 25; 
English, Scottish & Australian Bank, Ltd. v. 

I. R. Comrs. (1931), 48 T. L. R. 170. Refd. 
New York Life Ince. v. Public Trustee 
(1024), 93 L. J. Ch. 449 ; Remiblica de 
Guatemala v. Nunez, [1927] 1 K. H. 669. 

24. Add. Annotations : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. Now York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. 

25. Add. Annotations: — Apld. New York life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Richardson v, Richardson, [1927] P. 228. 
Refd. English, Scottish Sc Australian Bank, 
Ltd. V. I. R. Comrs. (1931), 48 T. L. R. 170. 

26. Add. Annotation : — Overd. English, Scottish 
Sc Australian Bank, Ltd. v. I. R. Comrs. 
(1031), 48 T. L. R. 170. 

26a. .] — An agreement for the sale, among 

other things, of simple contract debts owed 
by debtors resident out of the United 
Kingdom is exempt from stamp duty in 
respect of such debts on the ground that they 
are “ property locally situate out of the 
United Kingdom ” within the exception in 
Stamp Act, 1891 (c. 39), s. 59 (1). — English, 
Scottish & Australian Bank, Ltd. v. 

I. R. CoiviRS., [1932] A. C. 238 ; 101 L. ,T. 

K. B. 193 ; 146 L. T. 330 ; 48 T. L. R. 170. 

27. Add. Annotations : — As to (1) Consd. Favorko 
V. Steinkop£f, [1922] 1 Ch. 174. As to (2) 
Refd. Favorke v. Steinkopfif, [1922] 1 Ch. 174. 

27a. Assignment executed abroad — Of debt payable 
in England.] — 0., being domiciled in Guate- 
mala, deposited a sum of money with a bank 
in London. Subsequently he, being then in 
Guatemala, assigned in writing by way of 
gift the money so lying to his credit at the 
bank to N., who was also domiciled in 
Guatemala, Sc written notice of that assign- 
ment was given to the bank. It was not 

PART L SECT. 1, 
d. Add ** revsd. 17 O. R. 574.’* 
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ACTION. 


General. 

disputed that if the effect of that assignment 
had had to be decided by English law it 
would have been held good. By the law of 
Guatemala an assignment of money made 
without consideration is void, unless made by 
a document executed before a notary on 
stamped paper. Sc signed by both parties ; 
Sc by the same law an infant cannot accept 
a voluntary assignment himself, it must be 
made to Sc accepted by a legal representative 
appointed by a judge on the infant’s behalf. 
The assignment was on unstamped paper, 
was not executed before a notary, & was not 
signed by N. At the time of the assignment 
N. was an infant Sc no legal representative 
had been appointed. The money lying in 
the bank having been claimed both by the 
republic of Guatemala & by N. the bankers 
interpleaded. In an action to determine 
the issue between the two claimants ; — 
Held : the validity of the assignment to N. 
must be determined by the law of Guatemala, 
Sc was therefore bad : 

{Per Bankes, L.J.) upon the ground that, 
as the republic Sc N. were both domiciled Sc 
resident in Guatemala at the date of their 
respective assignments, Sc as the English 
depositary claimed no interest in the fund, the 
question which, if either, of the two claimants 
was entitled to it must be detennined by the 
law of their domicil Sc residence, Sc not by 
that of this country ; 

{Per ScHU'rroN Sc Lawrence, L.JJ.) upon 
the ground that the question of a person’s 
capacity to take an assignment of personal 
property is to be govern^ either by the law 
of his domicil, or by that of the country 
where the assignment takes place. Sc that, as 
in this case the country of N.’s domicil Sc 
that of the assignment to him were the same, 
it was immaterial to inquire which, had they 
been different, ought to prevail ; but from 
either point of view N. was incapable, by 
reason of his infancy, of receiving the 
donation ; 

{Per ScRUTTON, L.J.) on the further ground 
that by reason of non-compliance with the 
formalities relating to stamp, notary, etc., 
the assignment was, both by the law of the 
place where it was made, Sc by that of the 
domicil of the parties to it, not merely 
inadmissible in evidence but void ; 

{Per Lawrence, L.J.). As the contract of 
deposit was made in England, & the money 
was repayable in England where the bank 
was domiciled. Sc was recoverable in England, 
it was an English debt having a local situation 
in this coimtry. Sc accordingly the validity of 
the assignment, as distinguished from that 
of a contract to assign, must be governed by 
the lex loci rei sitce^ Sc not by the law of the 
country where the assignor Sc assignee were 
domiciled, or where the assignment took 
place. Consequently if non-compliance with 

UB-SECT. 2. 

8. Add ** revsd, in part 4 A. R. 267.** 
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the required formalities had been the only 
objection he would have held the assi^ment 
good. — Republica PE Guatemala v, Nunez, 
[1927] 1 K. B. 669 ; 96 L. J. K. B. 441 ; 136 
L. T. 743 ; 43 T. L. R. 187 ; 71 Sol. Jo. 36, 
0. A. 

Annotations : — ^FoUd. Re Anziani, Herbert e. Ohrlstopherson, 
[1030J 1 Ob. 407. Be!d. Kichardson v. Bicbardson, [1927] 
P. 228. 

27b. Exerelse of power of appointment over 

sum In England.] — An assignment, executed 
in a foreign jurisdiction by a person there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Eng- 
land, is void if the assignment is void on 
gi’ounds of substance according to the local 
law. 

A document executed abroad in exercise of 
powers of appointment conferred by settle- 
ments executed in accordance with English 
law, & expressed to be intended to operate 
both as an assignment & as a will, may take 
effect as a conveyance inter vivos of the pro- 
perty of the person executing it. 

Upon the marriage of testatrix, who was 
bom in Italy, to an Italian, two settlements 
of property behjnging to her, hereinafter 
respectively called the “ A ** settlement & 
the “ B ’* settlement, were executed. The 
‘‘ A settlement comprised proceeds of sale 
of English freeholds conveyed to the settle- 
ment trustees on trust for sale, & invest- 
ments & other moneys, the whole fund being 
settled on trust to pay to the husband during 
the joint lives of himself & testatrix, £500 a 
year, & subject thereto to pay the annual | 
income to testatrix for life without power of \ 
anticipation, &, after her death, to raise 
£60,000, as she should by deed or will I 
appoint & pay the sum so raised to such j 
persons as she should appoint. The “ B 
settlement comprised certain freeholds & 
certain moneys which were settled on trust 
to pay the income to testatrix for life, & 
after her death as she should appoint. Both 
were English in language & form, & the 
trustees were resident in the United Kingdom. 
By a deed of Dec, 10, 1906, to which her 
husband & the tmstees of the ** A** settle- 
ment were parties, testatrix appointed that 
the residue of the £60,000, which she then liad | 
power to appoint under the “ A ” settlement 
should be charged upon & raised out of the 
pioperty subject to that settlement, after 
her death, should be held in trust for her 
absolutely as her separate estate. By a deed 


of May 23, 1912, between herself, her husband, 
& the “ B settlement trustees, testatrix 
apjpointed that, after her death, &, until then, 
subject to her life interest, the property com- 
rised in the “ D ** settlement should be held 
y the trustees upon tnist to pay sums which 
she or her husband should become liable to 
pay to them under certain covenants of 
indemnity in the deed, &, subject thereto in 
trust for testatrix, her heirs, administrators 
& assigns. Testatrix & her husband lived 
in Italy, & she was domiciled there at the 
date of her death. On July 28, 1927, being 
then domiciled in Italy, she executed an 
“ appointment & assignment,” expressed to 
be supplemental to the ” A ” settlement, the 
“ B ” settlement, & the deed of Dec. 10, 1906, 
& expressed also to be iotended to operate as 
an assignment inter vivos & as a will. By it, 
she appointed So assigned the property com- 
prised m those documents, subject to certain 
subsisting trusts, to the trustees of the 
appointment So assignment whom she 
appointed exors. upon trust for the payment 
of certain debts So legacies. So she gave the 
final residue to one of the trustees ab^lutely. 
After the death of testatrix leaving no other 
testamentary disposition, the deed of appoint- 
ment So assignment was admitted to probate 
in the United Kingdom: — Held: (1) the 
deed of appointment So assignment so far as 
it purported to assign movable property was 
subject to the law of the country in which it 
had been executed & in which the testatrix 
was domiciled, i.e. to Italian law, So that, 
being null So void in Italian law, it did not 
effectually assign the remainder of the 
£60,000, appointed by the deed of Dec. 10, 
1906 ; (2) the appointees of the sum of 

£50,000, were not persons entitled to im- 
movable property. Their right, which was 
to require the trustees to pay the amount, 
was a chose in action in the nature of a 
movable ; (3) the deed of appointment So 
assignment, as it was expressed to be in- 
tended to operate as an assignment as well 
as a will, could take effect as a conveyance 
inter vivos of the immovable property of 
testatrix situate in England. — Re Anziani, 
Herbert v. Christopherson, [1930] 1 Ch. 
407 ; 99 L. J. Oh. 216 ; 142 L. T. 670. 

After this case for ** Assignments executed 
abroad.]— Nos. 459-462, 604, 506, posW* 

read “ .] — See, also. Nos. 469-462, 504, 

605, posV* 


Part II. — Assignment in General. 

29. Add. Annotation Refd. Public Trustee v. now replaced by Law of Property Act, 1926 

Elder, [1926] Ch. 776. (c. 20), s. 136.” 

40. Add, Annotation : — ^Refd. National Provincial 
35. Before this case add, “ 1873 Act,s. 26 (6), is So Union of England v. Undsell (1921), 

91 L. J. K. B. 196. 


Part III. — What may be Assigned. 

47. Before this case add, “ 1873 Act, 8. 26 (6), is 58. Add, Annotation : — Held. Re Bower- Williams, 
now replaced by Law of Property Act, 1925 Exv, Trustee, [1927] 1 Ch. 441. 

(c. 20), s. 136.” 
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68. Add, Annotations: — As to (\) Refd. Cottage 
Club Estates v, Woodside Estate Co. (Amers- 
ham) (1927), 97 L. J. K. B, 72; Re Wait, 
[1927] 1 Ch. 606; Earle v. Hemsworth 
B. D. 0. (1928), 140 L. T. 69 ; WilUams v. 
Atlantic Assurance Co. (1932), 37 Com. Oas. 
304. 

67. Add, Annotations: — Consd. Bank of Liverpool 
A Martins v. Holland (1926), 43 T. L. R. 29, 
Dlstd. Earle v, Hemsworth R. D. C, (1928), 44 
T. L. R. 606. Held, Williams v, Atlantic 
Assurance Co. (1932), 37 Com. Cas. .304. 

78, Add, Annotation : — As to (2) Apld. Earle v, 
Hemsworth R. D. O. (1928), 140 L. T. 69. 

77a. Retention money.] — Reid : 

retention money imder a building contract, 
although not becoming payable until a later 
date than the assignment, constituted a 
debt or legal thing in action which could be 
ai^igned, & could be sued for in an action 
without joining the assignors as parties. — 
G. & T. Earle, Ltd. v, Hemsworth Rural 
District Council (1928), 140 L. T. 69 ; 44 
T. L. R. 758, C. A. 

78. Add, AnnotcUiona : — ^Refd. Performing Right 
Soc. V, London Theatre of Varieties, [1924] 
A. 0. 1 ; Be Wait, fl927] 1 Ch. 606. 

80. Add, Annotation : — As to (2) Refd. AUgemeine 
Versicherungs-Gesellschaft Helvetia v, Ger- 
man Property Administrator, [1931] 1 K, B. 
672. 

81. Add, Annotation : — ^Apld. Earle v. Hemsworth 
R. D. C. (1928), 140 L. T. 69. 


82. Add, Annotation : — ^Refd. Gray v, Spyer, 
[1922] 2 Oh. 22. 

84. Add. Annotation : — Refd. Norwich Union Fire 
Insce. Soc. v. Colonial Mutual Fire Insce., 
[1922] 2 K. B. 461. 

86. Add. Annotation .-— Refd. Rye v, Purcell, [1926 ] 

I K. B. 446. 

91. Add, Annoiaiion: — Refd. Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249. 

93. Add, Annotation : — Refd. Gottliffo v. Edel- 
ston, [1930] 2 K. B. 378. 

94. Add, Annotation : — Consd. Re Woyd’s Furni- 
ture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

IQga, Grantee bound to attend at 

specified place to receive payments & give 
receipts.] — Held : assuming such condition 
to be a valid one, there was nothing to prevent 
the grantee from assigning the annuity to a 
third person. — Arden v, Goodacre (1852), 

II C. B. 883 ; 21 L. J. C. P. 129 ; 18 L. T. 
O. S. 208 ; 16 Jur. 529 ; 138 E. R. 723. 

110a. ,] — Testatnx by her will, dated in 

1862, gave a fifth share of her residuary 
estate to her daughter W^. for life, with 
remainder to her children, but if she should 
die without issue, which event happened, 
“ her share to go to her next of kin as if she 
had not been married.” In 1866 J., another 
daughter of testatrix, married, & by her 
marriage settlement covenanted that any 
real or personal property to which she then 


PART III. SECT. 2, SUB-SECT. 1. 

t i. .] — Tho judfirment of a 

foreifica ot. croatos a debt, ^ is primd 
facie assigBablo. — Muhammad Moi- 
DEAN V. CUINTHAMANI CKK'rTAR 0920), 
I. L. 11. 62 Mad. 603.— IND. 

PART. in. SECT. 2, SUB-SECT. 3, 

77 ii. .] — wbo had con- 

tracted wltb defts. to do certain work 
for them, gave an order upon defts. 
In favour of H. & M., who assigned It to 
pitfs. to pay to H. & M. “ any moneys 
due or to become duo on my contract . . . 
In consideration of moneys advanced 
by them to mo for tho purpose of 
financing this contract.'* Dofts. 
acknowledged the receipt of the order. 
Afterwards certain payments were 
made by defts. to snb -contractors on 
M.'b dirertion, certain costs in the 
action were paid to solrs. & execution 
crodllora of M. attached moneys in 
defts.* hands payable upon tho con- 
tract, whereupon an interpleader issue 
was directed & tried : — Held : the order 
under which pitfs. claimed was not a 
legal assUmiiieut of an existing chose 
in action nor an assigiiment of the con- 
tract : it was nothing more than an 
equitable assignment of a fund not yet 
in existence. — Interior Trust Co. 
V, Essex Border Uiilities Com- 
mission (1928), 62 0. L. li, 561.— 
OAN. 

78 i. Money accruing to assignor hy 
taiZl.l— An amount which exors. are 
directed by the will to pay for tho 
xxxaintenance & education of an infant 
may be assigned by the person to whom 
they have iHJCome Uable therefor, — 
Re Grant Estate, Mullin & Mullin 
V, Annadlb. [19281 1 W. W. R. 894 ; 
22 Sask. L. B. 483.— OAN. 

PART III. SECT. 3. 

ta. To oonafruef tramway across 
ararUor*s land — AssigncUtle.] — McDon- 
ald V, Peddle, [19231 N. Z. L. K. 987. 
— N.Z. 

•b. To execute lea8e ,^ — A right arising 
undw an agreement with an owner of 


immovable property to call upon 
him to execute a letise is a chose in 
action, and as such movable pro- 
perty. — We ARNE Brothers v. Russ a 
Engineering Works (1928), T. L. U. 
7 Han. 144.— IND. 

PART III. SECT. 4. 

96 i. Claim to enmpensaiion — Damage 
to lands— -Assigruaitfle.] — By erection of 
a public work, a daii}, the Crown 
expropriated the right to flood tho 
land of V., who subsequently sold the 
property to H., with the right to 
recover compensation from tho Crown : 
— -Held : it was not an assignment of 
litigious rights, & H. was entitled to 
recover compensation. — 11. v. Htk 
( 1921), 69 D. L. H. 173 ; 21 Exch. C. 
K. 76.— CAN. 

96 ii. .] — By a clause in a lease 

it was provided that in case the de- 
mised premises should be resumed by 
any authority, then out of the com- 
pensation moneys payable to the 
lessor & lessee, tho lessor shall bo en- 
titled to receive *-8,440, & in addition 
£300 per annum or a proportionate 
port tnereuf for the unexpired tenn of 
the lease the lessee shall be entitled 
to the balance : — Held : the clajise in 
the lease did not operate as on equit- 
able assignment. — T ooth v. Brisbane 
City Council (1929), 4i C. L. B. 212. — 
AUS. 

0 i. .3 — A right of 

action in tort is not assignable, Tho 
lessee under a crop parent lease, 
having been served while threshing 
with a gamishoo summons Issnod In 
a suit against tho lessor, sold all tho 
crop in his own name & paid the 
lo88or*B share of the proceeds into ot., 
meanwhile notifying the lessor that 
bo would do so. The lessor after 
receiving said notice & a copy of the 
garnishee summons aesigned to pltf. 
all his claims & demands against the 
lessee for ** debts or rentals now due 
or to become due ** under the lease, 
& all his Interest in the crops grown 
tberoimder. The lease required the 
leasee to deliver the lessor's share on 
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the day of threshing, if required, at 
a certain elevator in the name of the 
lessor. The pltf.» i.e, the asslgnoe of 
the lessor, sued tho lessee for damages 
on the ground of conversion. — Held ; the 
aet.ion was not maintainable. — Kozak v. 
MimiTRA, [19281 1 D. L. R. 591 ; 11928] 
1 W. W. R. 1 ; 22 Bask. L. R. 208.-- 
CAN. 

1 i, — — Claim hy insurance 

company — Having paid Zowj.] — J ltfs., 
insurance cos., had insured promises 
which were destroj-’ed bj” a fire which, 
as they ullegod, arose from tho negli- 
gence of defts. Having paid the 
owners of the promises the amount of 
- the loss, j)ltfa. claimed to bo subrogated 
to the right of the owners reeover 
against defts. & also alleprod they had 
taken a^sslgnments in writ Jug by way 
of subrogation to the right of the 
owners, & they claimed in this action 
damages for the negligence of defts. 
causing the fire ; — Held : the action 
was a simple common law action 
in which the owners’ rights wore 
asserted against the alleged wong- 
(loers, Sc a motion to strike out a 
jury noUcj) given by defts. upon the 
ground that the action was one which, 
before 1873, was exclusively within the 
jurisdiction of the Ct. of Chancery, 
was refused. — Royal Exchange 
Ass’ce. (^. V. Guimshaw Brothers, 
Ltd., [19281 2 D. L, R. 412; 62 

O. L. R. 25.— CAN. 

1 ii, — Nuisance .] — Canadian 

Surety Co. v. Finch, [1930] 2 D. L. R. 
421.— CAN. 

PART 111. SECT. 5. 

100 i. Promise to pay over proceeds of 
litigation — Compromise of suit — Effed 
of agreement.] — Whore there was an 
assignment of part of the fruits of 
litigation ; — Held : even if they wore 
to be regarded as non -existing property 
at the date ot the agreement, the agree- 
ment attaohod upon the money being 
paid. — Vatsavata Venkata Jagapati 
V, POOSAPATI Vbnkatapati (1924), 
L. R. 62 Ind, App. 1.— IND. 
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was entitled for any estate pr interest what- 
soever in reversion, remainder, or expectancy 
should bo settled upon the trusts of the 
settlement. W, died in 1912 without issue, 
& leaving J. her sole next of kin : — Held : 
the interest which J. had at the date of the 
settlement in the settled share of W. was 
either a mere spes siujcessionia, or must be 
treated as such, vfc was not assignable at 
law.— M udgb, [1914] 1 Ch. 116; 83 
L. J. Ch. 243 ; 109 L. T. 781 ; 68 Sol. Jo. 
117, C. A. 

Annotation : — Refd, Be Lind. Indufitrials Finance Syndicate 
V, Lind. n915J 2 Ch. 345. 

114. Add, Amwialion : — As io (1) Refd. Be Wait, 
[1927] 1 Ch. 600. 

118. Add, Annotediona : — Refd. B^ Dent, Ex p. 
Trustee, [1923] 1 Oh. 113; Performing 
Kight ^c. V. London Theatre of Varieties, 
[1924] A. C. 1. 


119. Add. Annotation: — ^Refd. Be Berchtold, 
Berchtold v. Capron, [1923] 1 Oh. 192. 

124. Add. Annotations: — Consd. Smith v. Smith, 
[1923] P. 191 ; Walls v. Legge, [1923] 2 
K. B. 240. 

126. Add. Annotations : — Consd. Smith v. Smith, 
[1923] P. 191. Refd. CampbeU v. Campbell, 
[1928] P. 187 ; B>e Nelson, Norris v. Nelson 
(1918), [1028] Oh. 920, n. 

153. Add. Annotations: — Consd. Burrowes t?. Bur- 
rowes (1929), 141 L. T. 201. Refd. Capron 
V. Capron, [1027] P. 243. 

154. Add. Annotations : — Refd. Capron v. Capron» 
[1927] P. 24.S ; Burrowes v, Burrowes (1929), 
141 L. T. 201. 

160, Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 213. 


Part IV. — What amounts to an Assignment. 


191. Add. Annotation -Apld. The Zigurds (1931), 
47 T. L. E. 525. 

193. Add. Annotation : — As io (2) Apld. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 

196. Add. Annotations : — Refd. Cottage Club 
Estates r. Woodside Est-ate Co. (Amersham) 
(1927), 97 L. J. K, B. 72 ; Earle v. Jlems- 
worth R. D. C, (1928), 44 T. L. R. 605. 

196. Add. Annotations : — As io (3) Refd. Williams 
V. Atlantic Assurance Co. (1932), 37 Com. 
Cas. 304. Generally^ Refd. The Zigurds 
(No. 2) (1932 h 48 T. L. R. 559. 

200. Add. Annotation : — Consd. Bank o! Liverpool 
& Martins v. Holland (1926), 43 T. L. R. 20. 

202. Add. Annotation : — Refd. Bank of Liverpool 
& Martina v. Holland (1926), 43 T. L. R. 29. 

204a. -.] — Pltfs., shipowners & brokers 

of West Hartlepool, acted as ship’s agents 
for the st-eamsbip Z., of Riga, & before 
making any necessary disbursements on 
behalf of or incurring any liability in respect 
of the vessel obtained from the master the 
following document : “ Please pay the freight 
for my vessel, the Z., all demurrage which 
may be payable imder the chaiter, to my 
agents, Messrs. C. E. & Co., Ltd., & oblige.” 
The persons described in the document as the 
master’s agents were pltfs. In an action 
by pltfs. for necessaries the evidence showed 
that this document came into being with the 
approval of the managing owner of the Z. 
& after he had agreed to assign to pltfs. all 
freight & demurrage ; — Held : the document 
operated as an assignment of the freight & 
demurrage & pltfs. were entitled to judg- 
ment. — The Zigurds (1931), 47 T. L. R. 626. 


204b. — ^Pltf., who had obtained judg- 

ment os first mtgee. against the proceeds of 
sale of a Latvian steamship, further claimed 
legal assignment to himself of the freight 
earned on the ship’s lost voyage. It was 
argued that by an agreement supplementary 
to the mtge. the mtgee. was given an equit- 
able assignment, which by reason of notice 
to or knowledge possessed by the consignee 
or receiver of the cargo was converted into a 
legal assignment. The alleged notice con- 
sisted in the intervention by the mtgee. in 
an action by necessaiies claimants who had 
arrested the ship, &/or in the terms of the 
mtgee. *8 affidavit of interest filed in that 
action. The knowledge of the mtgee.’s claim 
was said to be proved by a letter written by 
the solrs. for the consignees or receivers of 
cargo. The material paragraphs of the 
supplementary agreement were as follows : 
“ The mtgee. shall be at liberty so long as 
any moneys may be due under the said 
first mtge. & this agreement & he is hereby 
empowered in his own name or in the name of 
the shipowners ... to demand, sue for, 
receive & give receipt for all moneys due to 
the 8hipo\^ers in connection mth the said 
steamship & to institute such legal pro- 
ceedings as he may think proper. ...” 
” In relation to the matters dealt with herein, 
wliere they apply, the shipowners hereby 
appoint the mtgee. their attorney for them 
& in their name at any time during the 
currency of this security to collect, sue for, 
receive & give effective receipts for all freights 
. . . which may be or become due & owing 
to the shipownei-s. . . : — Held: (1) by 

Law of Property Act, 1925 (c. 20), s. 136, a 


PART 111. SECT. 13, SUB-SECT. 4. 

sc, Perision Act. 8. 20 (3) — What 
armriints to charge'— Order under CoUec- 
tion Act. li. 8, N. 8, 1923.>~GHn>MAN 
V . Roscoe (N. S.), [1929] 4 D. L. K. 
130.—CAN. 


PART III. SECT. 14. 

a i. .] — An option to ptiroham), 

contained in a will, is prirnd facie not 
purely personal but is asslCTable by 
the optioneo Sc transmissible by him 
to bis personal representatives. — P br- 


L TnuBTEE Co. V . Ukiox Trustek 
C o. (1927). 28 S. R. N. S. W. 222 ; 45 
N. S. W. W. N. 30.— AUS. 

if. Non^negoliable promissory nates.] 
— Promissory notes drawn In such form 
that they are non -negotiable, can be 
assigned in the same manner as an 
ordinary chose In action. — Mrrobantb 
Bank op Canada v. Greenlees, [1923] 
2 W. W. R. 931.— CAN. 

sg. lAind scrip.] — WRianr v. Bait- 
ley (1905), 15 Man. L. li. 322; 1 

W. L. K. sis,— CAN. 
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PART nr. SECT. 1, SUB-SECT. 1. 

0 I. .] — ^McQUADB & (^ARK t\ 

MoNCRIEFF & VlSTAUNKT (B. C.). 

[1929] 1 D. L. R. 782.— CAN. 


PART IV. SECT. 1. SUB-SECT, 2. 
sk. General rule .] — An assignment Is 
to be regarded as absolute, althougb it 
appears on Its face that it Is only for 
the purpose of securing a debt lesser in 
amount, so long as it docs not purport 
to be by way of charge only. — Re 
Bland Sc Mohun (1913), 25 O. W. R. 
419: .30 O, L. R. 100; 5 O. W, N. 
522.— CAN. 
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lef?^ assip^nment must be absolute & express 
notice thereof must be given to the debtor ; 
the constnictive notice upon which the 
mtgee. relied was not sufflcient to comply 
with the statute & the claim to a legal assign- 
ment of the freight failed ; but there was in 
the supplementary agreement clear evidence 
of an equitable assignment of the freight to 
the mtgee. ; (2) in a case where the mtgor. 
was a shipowner through whose default 
in business the whole trouble had been 
occasioned, & against whom judgments had 
been recovered, in default of appearance, by 
(wter alios) the interveners, it was not a 
necessary condition that the mtgor. should 
be joined in the mtgee.’s action. — T he 
ZiGURDS (No. 2), [19.32] P. 113 ; 101 L. J. P. 
81 ; 48 T. 3.. R. 559. 

204c. .] — Pltfs., while acting as agents 

for a foreign steamship in an English port, 
were asked to make disbursements & incur 
expenses on behalf of the vessel. Before 
domg so they obtained the following docu- 
ment, addressed to the receivers of cargo, 
which was signed by the master with the 
approval & consent of the managing owner 
of the ship : “ Please pay the freight for my 
vessel, the Z,, & all demurrage which may be 
payable under the charter, to my agents, 
E. A. Casper, Edgar & Co., Ltd., & oblige.’* 
On June 15, 1931, on an ex parte motion, 
Langton, J., gave judgment for pltfs.* claim 
for necessaries, & i)ronounced for the validity 
of an assignment t;0 them of the freight & 
demurrage. At the reference to assess the 
amount of the claim the registrar, however, 
reported that the docimient was no more 
than an order to pay the freight & demurrage 
to pltfs., who, he said, had imder it nothing 
in the nature of a right in rem against the 
freight. He, therefore, disallowed several 
items on the ground that they were not 
necessaries. Interveners, who as necessaries 
men were interested in the fund represented 
by the freight, moved to set aside the judg- 
ment of June 15, 1931, on the ground that 
the document was merely an ordinary agent’s 
authority to collect the freight, & that even 
if it amounted to an equitable assignment the 
action must fail because the assignor was not 
joined as a pltf. : — Held : on the evidence 
of pltfs., combined with the document itself, 
there was an equitable assignment of the 
freight & demurrage to pltfs. ; where the ct. 


was satisfied that there was no danger of 
^ fraud or harsh treatment of the assignor it 
^ coiild dispense with the presence of the 
* assignor as a joint pltf. ; & pltfs. could 

maintain their action tn rem* — The Zigurds 
(N o. 3), [1932] P. 113; 101 L. J.P. 84; 48 
T. L. R. 601. 

204d. Amount recoverable by assignee limited.] — 

Deft, owed £285 to W., who owed money to 
pltf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that “ the 
amount recoverable under these presents 
shall not at any time exceed £150.” Due 
notice of the assignment was given to deft. 
In an action upon the assignment : — Held : 

(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 

(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, & pltfs. were entitled to recover. 
— Bank op Liverpool & Martins, I/td. v. 
H0LI.AND (1920), 43 T. L. R. 29 ; 32 Com. 
Cas. 56. 

Annotation: — As to (1) Befd. Earle v, Ilemsworth R. D. C. 
(1928). 44 T. L. R. 605. 

205. Add. Annotations : — As to (1 ) Refd. National 
Provincial & Union Bank of England r. 
Lindscll, [1922] 1 K. B. 21 ; Re Pinto Leite, 
Ex 7). DCS Olivaes, [1929] I Ch. 221. As to 
(2) Refd. AUgemeine Versicherungs Gesell- 
schaft Helvetia v. German Property Admini- 
strator (1931), 144 L. T. 705. As to (3) 
Consd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. 0. 1. Generally^ 
Refd. Williams v. Atlantic Assurance Oo. 
(1932), 37 Com. Cas. 304. 

211. Add, Annotation : — As to (1) Refd. Palmer v. 
V. Carey, [1926] A. C. 703. 

214a. .] — Order to pay money out of a 

particular fund gives the party a specific 
lien thereon. — Smith v. Everett (1792), 4 
Bro. C. C. 64 ; 29 E. R. 780. 

Annotations : — Refd. Crowfoot v. Gurnoy (1832), 9 Bing. 372; 
Best t?. Argles (1834). 2 Cr. & M. 394. 

221a. Part of debt.] — Bank of Liverpool & 

Martins, Ltd. v. Holland, No. 204a, ante. 
236. Add, Annotation : — Apprvd. Re Swinburne, 
Sutton V, Peatherley (1925), 70 Sol. Jo. 64. 


PART IV. SECT. 2, SUB-SECT. 1.— A. 

205 X, liinlding contract 

apportiuning pri.ee between tmilder ct* 
third party .} — GRANT r. Travis, {1924J 
2 D. L K. 1164 ; 2 VV. W. R. 603.— 

CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 
B. ( 0 ). 

am. Authorising payment of sum 
in hands of garnishee — Order giving 
effect to verbal assignment .] — Clarke 
Buotkkrs, Ltd. v. Goodin & Pbdeii* 
SON. 119221 3 W. W. R. 504 ; 68 

D. L. R. 79*2.— CAN. 

228 i. Assigning money due or to 
become due — under contract.} — It is no 
objection to an equitable asedgninent 
of a claim against a third person that 
the work upon which the claim is 
based has yet to be performed. — Re 
JVlATrUKWS S^lIEKT METAL & KOOFINQ 

Oo., Ltd., Kx p. Martin, [1924] 1 
D. L. R. 761 ; 66 O. L. R. 262 ; 4 
0. B. R. 471.— CAN. 

> 228 a, Under policy.]— Reid : 

the assignment was not vitiated by the 


fact that, at the time, the fimd on 
which the assignment was intended to 
operate had not yet come into 
existence. — Liveri*ool & London & 
Glohe Insurance Co., Ltd. v. 
Habtijey & Ford, [19271 V. L. K. 
623; 49 A. L. T. 70; [1.927] Argus 
L. R. 417.— AUS. 

PART IV. SECT 2, SUB-SECT. 1.— 
B. (f). 

2881. Banker*8 deposit receipt — 8tir- 
render to bank — New deposit receipt 
taken o«4.1— In order to transfer the 
beneficial Interest in a deposit receipt, 
a written assignment is unneoessory. 
It is sufficient if the deposit receipt is 
surrendered to the bank, Sc a new 
deposit receipt taken out, with intent 
to pass the henefioial interest, In the 
names of the persons to whom the 
depositor intends to pass the beneficial 
interest. S., the owner of a deposit 
receipt for £900, surrendered the same 
to the bank, & directed a now deposit 
receipt to bo made out in the names of 
himself & his two nephews, with the 
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inteutiou that the interest in the same 
should at hlB own death poss to his 
nephews. S. subsequently died : — 
Held: there had boon an effectual 
transfer of the beneficial interest, & 
at the death of A. the same passed to 
the two nephews. — McEneanby v. 
Shevlin, [1912] 1 L R. 32.— IR. 

PART IV. SECT. 2. SUB-SECT. 2.— A. 

248 iii. .] — It is an essential 

req^site of an eqnitable assignment of 
a cnoso in action that the fund which is 
being disposed of shall be indicated in 
such a way that It can be identified. — 
Dunnett V. Whitewater Rural 
Municipality. [1932] 1 W. W. R. 749 ; 
40 Man. L. R. 267 ; 3 D. L. R. 136.— 
CAN. 

246 iv. .]—Held: the 

order set out in the Judgment, in the 
circumstances, was a good equitable 
assignment of moneys duo from the 
board of a drainage district to a person 
who had a contract with it. — Stirlinu 
C!ollieribs, Ltd. v. Jones, [1924] 4 
D. L. R. 1305 ; 3 W. W. R. 955.— CAN. 
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250a. Directions to pay proceeds of cargo to 
creditor.] — An oMer by A. to B., directing 
the latter to pay over to 0., a creditor of 

A. , the proceeds of a cargo consigned by A. to 

B. , creates no lien in favour of C. — Houjlnd 

. & Humble’s Assignees v. (1815)* 1 

Stark. 143 ; 171 E. R. 427 ; sub nom, 

Hbywood V. Waring, 4 Camp. 201 ; aub 
nom. Re Holmes, Ex p. Heywood, 2 Rose, 
355, N. P. 

Annotations : — Oonsd. Frith v. Forbes (1862), 31. L. J, Ch. 
793. Giles v, Grover (1832), 9 Ring. 128 ; Maloolm 

V. Soott (1843), 3 Hare, 39. 

25B. Add, Annotation : — Refd. National Provincial 
& Union Bank of England v, Lindsell (1021), 
01 L. J. K. B. 196. 

258a. Agreement to pay proceeds into lender’s 
bank — Advances for purcbase of goods.] — 

By a written agreement made in 1917 a 
trader was to purchase goods from time to 
time & reap, was to advance money to pay 
for them ; the trader was to sell the goods &, 
to pay the proceeds to the credit of resp. at j 
his bank ; resp., after deducting the amount 
which he had advanced & one-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the trader 
became bkpt., & applt. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 
agreement had not been repaid, & the trader | 


had in his hands goods purchased under the 
agreement, &> the proceeds of other goods so 
purchased. Resp. claimed a charge on the 
above assets in respect of the advances not 
repaid : — Held : as the agreement did not, 
either contractually or otherwise, create any 
right of the lender m either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed. — Palmer h. Oarby, [19261 A. 0. 
703 ; 95 L. J. P. 0. 140 ; 135 L. T. 237 ; 
[1026] B. & 0. R. 51, P. 0. 

269. Add, Annotation : — Refd. Re City life Assce. 
(1925), 42 T. L. R. 45. 

274. Add, Annotation: — ^Refd. Re Wait, [1027] 
1 Ch. 606. 

274a. iS. P, Bradley v, (1744), Ridg. temp, 

H. 104 ; 27 E. R. 801, L. C. 

280. Add, Annotation : — Aa to (1) Refd. Rekstin 
V, Komseverputj Bureau (Bank for Russian 
Trade, Ltd.) (1932), 48 T. L. R. 578. 

303. Add, Annotation: — Aa to (1) DIstd. Re 
Nelson, Norris v. Nelson (1918), [1028] Ch. 
020, h. 

307. Add, CUaiiona :--[1922] 1 K. B. 21; 91 
L. J, K, B, 196; 126 L. T. 319; [1921] 
B. & C. R. 209. 

Add, AnnoteUion : — ^Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Oh. 340. 


Part V. — Notice 

See, now. Law of Property Act, 1925 (c. 20), 
ss, 136, 137. 

313. Add, Annotation : — Refd. National Provincial 
Union Bank of England v, Lindsell (1921), 
91 L. J. K. B. 196. 

338a. .] — ^A. B. was entitled to a re- 

versionary interest in a fund vested in four 
trustees, of whom he was one. A. B. mort- 


of Assignment. 

gaged his interest to C. D., another trustee ; — 
Held : C, D.’s notice in the transaction was a 
sufficient notice to the trustees of the mtge. ; 
but A. B.’s notice was not. — WiiXES v, 
Grbeniiiij. (No. 1) (1860), 29 Beav. 376; 
54 E. R. 673 ; ajfd, on other grounds (1861), 
4 Be Q, F. & J. 147, L. C. 

354. Add, Annotation : — ^Refd. H. v, H., [1928] 
P. 206. 


PART IV. SECT. 2, SUB-SECT. 2.~-B. 

266 i. Directions to agml to sell <t pay 
proceeds into bank — Principal paying 
for goods by cheques drawn against 
proceeds,} — Kidd v. Harden, McCon- 
NAL V, Harden, [1924] 4 D. L. R. 616 ; 
3 W. W. R. 293.— CAN. 

258 a i. Agreement to pay proceeds to 
lender — Advances for purchase of goods,} 
— B. being indebted to a co. for the 
price of sheep which it had purchased 
on his behalf, by an agreement in 
writing imdertook so long as his in- 
debtedneBs to the co. should continue 
not to sell any of the sheep without the 
written consent of the co., 3c In the 
event of any sale with such consent to 
pay the nett proceeds to the co. in full 
or to the extent of his indebtedness. 
Some of the sheep having been sold : — 
Bdd: the agreement operated aa an 
equitable assognment of the prooeeds 
to the 00. — De MoPhrrson, Thom Sc 
Co. ; Sandhxtrst & Northern Dis- 
trict I'RUSTEES, ETC., CO., LTD. V. 
CooMBiE Pastoral Co. Pty., Ltd., 
[1929 1 V. L. R. 296 ; Atgus L. R. 240. 


PART IV. SECT. 2, SUB-SECT. 2.— C. 

o. Add “ revsd., 11921] I W. W. R. 
839.»» 

PART IV. SECT. 2, SUB-SECT. 8. 
sn. Lodging notes as collateral 
security.} — A document providing that 


certain notes ** are lodged with the 
bank as a general x continulDg 
collateral secunty for the due paymeot 
of all advances made or to be made to 
me by the bank ** : — ffeld : not a 
proper assignment ; there is a dis- 
tinction between lodging a document 
as collateral security Sc an assignment. 
— Merchants Bank of Canada v. 
Greenlees, [1923] 2 W. W R. 931. — 
CAN. 

At. Indorsement of lien note.} — Reid : 
to constitute a good equitable assign- 
ment thereof. — Canadian Bank of 
Commerce v. La Brash, [19x 8] 1 
W. W. R. 6; 39 D. L. R. 398; iO 
Sask. L. R. 408.— GAN. 


PART IV. SECT. 8. 

280 i. Necessity for oommunicaiion 
to dt assent by assijpiee — To con- 
stitute assignment .} — A letter assigning 
moneys most be shown to have been 
oommunloatod to the assignee before 
it will be held to constitute an equit- 
able assignment. — Starb Co. of 
Canada, Ltd. v, Merrill [1922] 
3 W. W. R. 926 ; 70 D. L. R. S67,-^ 
CAN. 

PART IV. SECT. 8, 

288 li. Lobppkt V, Lanq, 

[19261 2 D. L. R. 610 ; (1926] 1 W. w! 
R. 1104 : 19 Bask. L. R. 337.--CAN. 

Ma, Assignment of lien agreement — 
Whether consider^ion amaum due under 
lUn .] — A. R. Williams Maohugert 
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Co., Ltd. v. Moore, [1926] 4 D. L. R. 
668 — CAN, 

PART V. SECT. 1, SUB-SECT. 1. 

311 1. Assignment — As security — Of 
dehis .] — Okell Morris & Co. v. 
Dickson (1902), 9 B. C. R. 161.— CAN. 


PART V. SECT. 1, SUB-SECT, 3. 

*b. Assignment of lien ,} — Hendsbse 
V. Sonora Timber Co., Ltd., [1928] 

1 D. L. R. 642 ; 69 N. S. R. 457.— CAN. 

PART V. SECT. 3, SUB-SECTT. 1. 

so. To guarantor — Notice not given 
(o d«6<or.)f-DoNALD v. Jukes, [1921] 

2 W. W. R. 208 ; 66 D. L. R. 692 ; 60 
S. C. R. 662.— CAN. 


PART V. SECT. 3, SUB-SECT. 8. 

sd. Of debtor ,} — Notice to the solr. of 
debtor that the claim against the latter 
was to be paid to a third party is notice 
to debtor himself that such claim had 
been assigned. — St. John Sc Quebec 
Rt. Co. V. Bank of British North 
America Sc Hibbard Co. (1921), 67 
D. L. R. 660 ; 62 S. O. R. 346.— CAN, 


PART V. SECT. 4 . 

st» Before action — Judicatuire Act, 
1909, a, 19 (6).] — Woodstock Electric 
Railway, Lioht Sc Power Co. v. 
Dominion Tanneries, Ltd. (1918), 46 
N. B. R. 408.— can. 
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898* Add, AnfwtcMan : — ^R6fd« G-arland v, Archer- 
Shee (1930), 142 L. T. 443, 

406* Add, Annotation Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

4f07. Add, Annotation : — Refd* Garland v, Archer- 
Shee (1930), 142 L. T. 443. 

417 • After this case add ** 8ee<, notr, Law of Property 
Act, 1926 (c. 20), s. 137.»» 

421* Add, Annotation : — ^Refd. Garland v, Archer- 
Shee (1930), 142 L. T. 443. 


440. Add. Annotation: — Refd. Knight v. Knight, 
[1925] Oh. 835. 

460. Add. Armotaiion : — Refd. Bepublica de Guate- 
mala V, Nunez, [1927J 1 K. B. 669. 

461. Add. Annotation : — Consd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B, 669. 

463. Add, Annotation : — Refd. Campbell v. PoUak, 
[1927] A. 0. 732. 


Part VI. — Effect of Assignment. 


476. Add. Annotations: — As to (1) Refd. Be Bern- 
stein, Barnett v, Bernstein (1924), 69 Sol. Jo. 
88. As to (2) Refd. Weld v. Petre, [1929] 
lCh.33. 

488. Add. Annotation : — Apld. Mabro v. Eagle 
Star & British Dominions Insurance Co., 
[1932] 1 K. B. 486. 

488a. .] — G. & T. Eariji:, Ltd. v. 

Hembworth Rural District Council, No. 

77a, ante. 

486. Add. Annotations : — Refd. Cheshire County 
Council V. Hopley (1923), 130 L. T. 123; 


The Koursk, [1924] P. 140 ; Venn v. Tedesco, 
[1926] 2 K. B. 227. 

604. Add. Annotation: — Refd. Bepublica de 

Guatemala v. Nunez, [1927] 1 K. B. 669. 

509. Add. Annotation: — Refd. Performing Right 
Soc. V. London Theatre of Varieties, [1922] 
2 K. B. 433. 

519. Add, Annotation : — Refd. AUen v. Royal 
Bank of Canada (1926), 41 T. L. B. 626. 

544. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 


PART V. SECT. 6. 

b i. Thai alleoed assignee had 

possession of notes.\ — Although debtors 
may have known that notes were 
in the possession of a bank, the alleged 
assignee : — Held : this was insufficient, 
being a far different thing from having 
notice of the assignment, & there was 
no duty In debtors to inquire of the 
bank. — ^M brcuants Bank of Canada 
V. Greenlees, [1923] 2 W. W. R. 931. 
—CAN. 

PART V. SECT. 6. 

381 li. On an 

assignment of a debt the express notice 
in wilting to the debtor which under 
sect. 37 (m) of Judicature Act is 
roquire<i to complete the transfer of the 
legal right to the debt need not be in 
any fecial form, it being sufficient if 
the effect upon the debtor is to convey 
to him with sufficient certainty the 
fact that the right to demand payment 
has been transioiTod to a certain third 
person as assignee. — General Rotors 
AC fOEPTANCB OoBPN. & WILLIAMSON 
V. Johnson, [1930] 2 W. W. R. 167 ; 
4 D. L. R. 291 ; 24 Alta. L. R. 476.— 
CAN. 

PART V, SECT. 9, SUB-SECT. 1.— 
A. (a) i. 

o. Add ** Revsd. 47 8. C. R. 313 ; 10 
D. L. R. 232 ; 23 W. L. R. 445.*’ 

p i. .] — The assignee of an 

equitable interest in personal estate 
without notice of an existing earlier 
assignment will gain priority simply 
by the act of giving notice to the person 
who has the legal dominion over the 
fund before notice is sdven by an 
assignee earlier in poinli of time. — 
Gordon v. Gordon, [1924] 2 D. L. R. 
74 ; 1 W. W. R. 903 ; 18 Sask. L. R. 
187.— CAN. 

PART V. SECT, 9, SUB-SECT. 1.— 
A. (b). 

sk* Assigntnents of moneu payabU 
under commission certificates — Cerlifi* 
cates not assignable — Order for pavmerU 
given to first cusigne&^^mifioates 
handed to second assignee.] — J. 1* Case 
THRE emNO Machine (^o. v. General 


Motors Aoobptanob Corpn., 11924] 
4 D. L. R. 1297 ; 3 W. W. R. 694.— 
CAN. 


PART V. SECT. 10. 

si. Registered judgment — Notice given 
against credUor--Of assignmenl .] — If a 
vendor of land, in order to secure an 
indebtedness, assigns all the moneys 
due or to become due under the agree- 
ment of sale, such assignment not being 
registered, but due notice thereof being 
given to the purchaser, the assignee will 
be entitled to the moneys eis against one 
who subsequently obtains & registers 
Judgments against the vendor. — 
Canadian Bank of Commerce v. 
Royal Bank of Canada. [1921] 2 
W. W. R. 462 ; 60 D. L. K. 275 ; 29 
B. C. R. 407.— CAN. 


PART VI. SECT. 2, SUB-SECT, 1. 

sm. AssignmerU as security — Pay- 
ment of debt — Direction by assignee for 
payment o moneys to assigrwr — Right 
of assignor to sue in own name .] — 
Elliott v. Lb Page (Man.), 11929] 3 
D. L. R. 912.— CAN. 


PART VI. SECT. 2, SUB-SECT. 2. 

476 11. Money due under 

agreement for sale — Power to cancel 
aflrrcera^.}— Where a vendor of land 
under agreement for sale assigns the 
moneys due under the agrreement for 
sale Sc notice of the assignment, 
equitable or legral, Is given to debtor, 
it is not open to the vendor & 
debtor to cancel the agreement with- 
out the concurrence of ^he assignee. — 
Union Bank of Canada v. Dutczak, 
[1924] 3 D. L. R. 467 ; 2 W. W. R. 
884.— CAN. 


PART VI. SECT. 3, SUB-SECT. 1.— A. 

t i. Of contract for sale of land .] — 

Interstate Investment Co., Ltd. v. 
Mobbs (1928). 28 S. R. N. S. W. 672 ; 
45 N. S. W. W. N. 176.— AUS. 

u. Add *rev8d. in part^ 4 A. R. 
267.*' 


i, Of lien.] — ^Pltf., assignee of 

three several claims of workmen who 


had liens under Woodmen's Lien Act, 
commenced an action In his own name 
without serving any notice of the 
assignment upon debtor : — Held : pltf. 
could bring an action In his own name 
without giving the notice referred to 
in Jnd. Act, s. 19 (5 ). — Barnes v. 
Black. [1925] 3 D. L. R. 65; 68 
N. 8. B. 89.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— 
B. (a). 

m i. Effect of Land Titles 

Act, 8. lOl.J — ARMBlTtONO O. MaRSHALI. 
(1916), 8 W. W. R. 300 ; 19 B. L. R. 
183 ; 8 Alta. L. R. 449.— CAN, 

PART VI. SECT. 3, SUB-SECT. 1.-- 
B. (b). 

512 ia. .1 - 

Pltf. brought action on July 2, 1929, 
for balance of account for goods sold 62: 
delivered. On Oct. 25, following, pltf. 
assi^ed the debt to three persons who 
on the foUowlug day asstoed the debt 
to M., & on Jan, 1, 1930, M. re-assigned 
to pltf. ; — Held : the several assto- 
ments wore merely equitable, & pltf. 
was the proper person in whose name 
the action sliould be brought. — M ouat 
Bros. & Co. v. Warnier, [19311 1 
D. L. R. 669 ; 43 B. C. R. 238.— CAN. 


PART VI. SECT. 6, SUB-SECT. 2. 


660 lii. 1 — Shepherd t?. 

Livinoston. (19241 1 D. L. R. 723; 1 
W. W. R. 466.— CAN. 

660 iv. .1— McPherson v. 

Lees (Andrew), Ltd., [1926] N. Z. 
L. R. 623.— N.Z. 


•w. Payment to assignee — Money 
due under agreement for sale--^ovenafU 
by assignor to convey on payment .] — 
Where a vendor has covenanted in writ- 
ing with on assignee to oonvey the land 
to the purchaser on payment of the full 
amount of the purchase-money, the 
puTOhaser is protected as to title Sc 
may safely make his payments to the 
assignee ; Sc the assignee can sue on 
the purchaser’s covenant to pay con- 
tained In the agreement. — Union Bank 
OP Canada v. Dutczak, [19241 3 
D. L. R. 467 ; 2 W. W. R. 864.— CAN. 
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Cases 692— 6S4a. English and Empibe Digest Supplement. 


Part VII. — Assignment 

592* Add, Annotation: — Aa to (2) Refd* Lawrence 
V. Hayes. [1927] 2 K. B. 111. 

601, Add. Annotations : — Consd. Ee Pinto Leite, 
Ex p. Des Olivaes, [1920] 1 Ch. 221. Refd. 

Re City Life Assce. (1926), 42 T. L. R. 45. 

601a. Assigrnment of debt payable in futuro.] — 

— In 1918, C., a creditor of a firm, agreed to 
leave the sum constituting her debt on deposit 
with the film for fifteen years from Jan. 1, 
1917, upon the terms {inter alia) that interest 
& commission thereon should be paid to V. 
for his own use, & that in certain events, 
which subsequently happened, V. should 
receive a share of the firm’s profits, which he 
in fact received during the years 1918-1921. 

In 1920, by C.’s direction, the debtor firm 
transferred C.’s debt by a book entry into 
the name of F., V. continuing to receive 
interest & commission as before, & on Feb. 24, 
1926, F. made an equitable assignment of the 
debt to V. Notice of the assignment was 
given to the debtor firm on Mar. 2, 1920, 
whereupon the firm transferred the debt by 
a book entry into the name of V. At the 
date of the said equitable assignment by F., 

F. was under a liability to the debtor firm in 
respect of certain accommodation bills for 
which, as between F. & the firm, F. was liable, 
but such liability did not accrue due as a 
debt until after notice of as.signment had 
been given, namely, when the debtor firm 
expended £15,000 in taking up the accept- 
ances. On Mar. 15, 1920, the debtor firm 
presented their petition for a receiving order 
& were subsequently adjudicated bkpt. 

In a claim by V. to prove in the firm’s 
bkpey . : — Held : the assignment by F. to V. 
was subject to all rights of set-off which had 
accrued due on the part of the firm against 
F. at the date of the notice of avssignment but 


subject to Equities. 

was not subject to any right of set-off in 
respect of the £15,000 which had not accrued 
due at that date ; nor did the fact that the 
debt assigned was a debt payable in futuro ^ 
for which the assignor was not at the date 
of the notice of assignment in a position to sue, 
affect the general rule governing the assign- 
ment of a chose in action. — Re Pinto Leite 
& Nephews, Ex p. Des Olivaes, [1929] 1 Ch. 
221; 98L. J.Ch.211 ; 140 L. T. 587 ; [1928] 
B. & C. R. 188. 

604. Add. Annotation : — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

605. Add. Annotations : — As to (2) Distd. Re Pinto 
Leite, Ex p. Des Olivaes, [1929] 1 Ch, 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. Ill ; 
Barle v. Hemsworth R. D. 0. (1928), 44 
T. L. R. 605. 

607a. For breach of warranty by assignor — Against 
claim for instalments due under assigned 
agreement — Judgment obtained for damages 
for breach of warranty.] — The owner of a 
business sold it to deft, on terms of payment 
by instalments, & then assigned the benefit 
of the agreement to pltf. Before notice of 
assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for breach ot waiTanty on the 
above sale. In an action by pltf., as assignee, 
against deft, for payment of instalments due 
under the assigned agreement, deft, claimed 
to set off the amount of the judgment. Pltf. 
contended that deft.’s right to damages in 
respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim : — Held : the set- 
off was valid. — Lawrence v. Hayes, [1927] 
2 K. B. Ill ; 90 L. J. K. B. 658 ; 137 L. T. 
149 ; 91 J. P. 141 ; 43 T. L. K. 379, D. C. 


Part VIII. — Voluntary Assignments. 


613. Add. Annolaiion : — Consd, Macedo v. Stroud, 
[1922] 2 A, 0. 330. 

624a. .] — Sloane v. Cadocan (1808), 

cited in 12 Sim. at p. 291. 

Jniwiations : — Cousd. Edwards v, Jones (1836), 1 My. & Cr. 
22G ; Beatson v. Beatson (1841), 12 SSui. 281. l^td. 


Meek v. KettlowcJl (1843), 1 PU. 312. Apld. Kokcwich v. 
Manning (1851), i De G. M. & G. 176; Donaldson v. 
Donaldson (1854), Koy, 711. Refd. Fenner v, Taylor 
(1831), 2 Russ. Sc M. 100; M'Fadden v. Jenkyns (1842), 

1 Haro. 458 : Price v. Price (1851), 21 L. J. Ch. 53 ; Bridge 
V. Bridge n852), 10 Bouv. 315 ; Voyle v. Hughes (1854), 

2 Sin. & G. 18 : Gilbert v. Ov'crtou (1864), 4 New Rep, 
420 ; Glegg v. Rees (1871), 7 Ch. App. 71. 


PART VII. SECT. 1. 

566 iii. .] — Even assuming a 

proper assignment, notes lodged with 
a bank as a general Sc continuing 
security lor the due payment of. all 
advances made, or to be made, must 
be taken by the assignee subject to 
any equities existing between the 
original parties.— -Merchants Bank 
OP Canada v. Greenlees, [1023] 2 
W. W. R. 931.— CAN. 

666 iv. L'ffecl of express con- 

tract.] — Notwithstanding Choses in 
Action Act, R. 8. H., 1920 m. 202). s. 6, 
debtor can contract with iiIh creditor, 
for good consideration, that he will not 
avail himself of hls right to set up 
against the creditor’s assignee any 
equity existing between the creditor & 
lumself. If the contract which in- 
cludes the clause not to set up the 


equities against an assignee was 
induced by fraud, such clause falls 
with the contract, except where debtoi 
is estopped a.s against the assignee 
from setting up the fraud. — Hamiiton 
V. Railton, 11926) 3 D. L. R. 1090 ; 
119251 3 W. VV. R. 1.36; revsg., [1926] 
2 W. W. R. 196.— CAN. 

666 viii. As&iunmerd of 

security by banJe .] — ^Whore a creditor, 
a bank, held securities for its debt 
which were subject to orders from the 
debtor to pay certain other creditors 
out of the surplus of the proceeds 
thereof over Sc above the amount duo 
the bank ; — Held : a third party by 
purchasing the securities from the bank 
with full knowledge of said orders plaoi'd 
himself in the position of the bank Sc 
assumed whatever liability the orders 
imposed upon the bank. — Stephens 
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(G. F.) Sc Co., Ltd. v. Perdue. 
Werner v. Perdue & Eaton, 11931] 
3 W. W. R. 90 ; 4 D. L. R. 46.— CAN. 

q I. Notice of covenant by 

assignor — Whether assignee bound . ) — 
McBride v. Ontario Jockey Ciur, 
Ltd.. (1926) 1 D. L. 11. 414; 58 

O. L. U. 97.— CAN. 

PART VII. SECT. 2. SUB-SECT. 1. 

ti. .] — Royal Bank OF Canada 

V. Gustafson, 119241 1 VV. W. R. 544; 
33 ti. C. K. 379.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4. 

604 ii. Add revsd. in part, 25 
A. H. 170.” 

604 Iv, 


Royal Bank 

Gustaj . ^ 

W. W. R. 544 ; 33 B. C. R. 879 


OP Canada v. Gustafson, 119241 1 
79.— CAN. 



VoL VnL — Choses in Action. Case 684. 


684. For ** Held: (1) as it was the intention of 
the settlor,*’ etc., read Held : (1) as it was 
not the intention of the settlor,” etc. 


Add. AnnotcUione : — As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928] Oh. 179. 
As to (3) Consd. Macedo v, Stroud, [1922] 2 
A. O. 330. 


PART IX. 


p j, Under Assignmeni of Book 

D^ite Act^ 1923 (c. 29).]^7ii5 Rapout, 
Denison v. Union Bank of Cakaoa, 
[1925] 3 D. L. R. 1058 ; 57 0. L. ii. 
374 ; 5 C. B. R. 8ll.-~CAN. 


p ii, j — 21., on Juno 8, 

made a chattel mt«e. to pltfs. on hla 
stock-in •ti’ade. & by the same instru- 
ment purported to assigm to pltfs., 
as additional security, all present & 
future book debts arising: out of or 
connected with K.*s business. The 
affidavit of bona tides described the 
instrument as a bill of sale by way of 


mtge. & assorted that it was not taken 
for the purpose of protectingr tho 
“ goods & chattels ** mentioned therein 
apiinst tho creditors of the mtgors., 
etc. : — Held : the instrument did not 
comply with above statute & was 
Invalid as an assignment.— Westlake 
V. Martin, [1930] 4 D. L. R. 805 ; GO 
O. L. R. 89 ; 11 C. B. R. 469 : varg., 
11 C. B. R. 87.— CAN. 


p ill. Under Assignment of Book 

Debts Act, R. S. O., 1927.]— Tho Assign- 
ment of Book Debts Act, R. S. O., 
1927, confers no greater right upon an 
assignee of a chose in action than he 
had before. All it does is to make a 


general assignment of book debts void, 
as against creditors &; subsequent pur- 
chasers or mtgees. in good faith & for 
value, unless i*ogistered. By registra- 
tion pltf. CO had preserved whatever 
rights it acquired by virtue of tho 
assignment & no more. — Snyder’b, 
Ltd. V . Fctunitube Finance Oorpn., 
Ltd., [1931] 1 D. L. R. 398 ; 60 
O. L. R. 79.— CAN. 


Bp. Book account — Under Assign- 
ment of Book Accounts Act, R. S. B. C., 
1924 (c. 16).] — Vernon Hardware 
Co. V . Reid & Reipuiabd (B. C.), 
[1927] 2 W. W. R. 117.— CAN. 


CHURCHYARD. 

See Burials : Ecclesiastical Law. 


CINEMATOGRAPH. 

See Theatres. 


CITIZENS. 

Sec Aliens ; Constitutional Law ; Local Government. 


CITY. 

See liOc AL Government ; Metropous. 


CIVIL LAW. 

See Ecclesiasticai. Law. 
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Ej^oiiISH and Empibs: Digest Suppi.embnt. 

CIVIL RIGHTS. 

See AxaENS ; Constitutional Law ; Royal Forces ; and titles passim. 


CLERKS. 

- - — See Ckimikai* Law. 

- ~ „ Solicitors. 

- - ,, Criminal Law. 

Barristers. 

- ,, Ecclesiastical Law. 

,, Magistrates. 

- Local Government. 

- Ecclesiastical Law. 

- - ,, Local Government. 

,, Local Government. 


Arraigns, of 
Articled 
Assize, of - 
Barristers’ - - 

Ecclesiastical 
.Justices, to 

Local ^Authorities, to - 
Parish — 

Peace, of the — 

Town — — 
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VoL Vm. Cases 11— 46a. 


CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 
Part II. — Jurisdiction of the Courts. 

11* Add, AnrwIaHon : — Consd. Cookson v. Harewood (1931), 101 L. .T. K. B. 391, n. 


Part III. — Constitution and Internal Arrangements. 


17- Add. Annolaticni : — Consd. Morgan v. Driscoll 
(1922), 38 T. L. R. 251. 

18. Add. Annotations : — As to (1) Consd. Lamber- 
ton V. Thorpe (1929), 141 L. T. 638. Refd. 
Maclean v. The Workers’ Union, [1929] 1 Ch. 
002 ; Chapman i\ Ellesmere (1932), 48 
T. L. R. 309. 

20. Add. Annotation : — As to (1) Consd. Morgan 
V. DriscoU (1922), 38 T. L. R. 251. 

20a. To alter quallflcation for membership.]— 

Orimwood V. Aldenham (1928), 72 Sol. Jo. 
509. 

21a. Notice of general meeting — Who entitled to.] — 

Pltfs. were the captain & the secretary of the 
women’s section of a golf club, of which deft. 
CO. wore the proprietors. At an extra- 
ordinary general meeting of the members a 
resolution was passed deleting from the niles 
of the club a provision for the election of a 
women’s committee to manage the affairs 
of the women’s section. No woman member 
of the club received notice of that meeting, 
as none of the women members held any 
shares in the co. In an action for a declara- 
tion that the resolution was invalid : — Held: 
under the rules women members were not 
full members & were not entitled to receive 
notices of general meetings, & the action 
failed. — Cole v. Merton Park (Wimble- 


Golf Club, Ltd. (1927), 43 T. L. R. 

400. 

23. Add. Annotation: — As to (1) Dlstd. R. v. 
General Medical Council, [1930] 1 K. B. 662. 

35. Add. Annotation : — As to (2) Expld. Maclean 
V. The Workers’ Union, [1929] 1 Ch. 602. 

38. Add. Annotations : — Consd. Amalgamated 
Soc. of Carpenters, Cabinet Makers & 
Joiners v. Braithwaite, General Union of 
Operative Carpenters & Joiners v. Ashley, 
[1922] 2 A. C. 440. FoUd. Wing v. Bum 
(1928), 44 T. L. R. 268. Refd. A.-G. v. Swan, 
[1922] 1 K. B. 682. 

39. Add. Annotations : — As to (1) Refd. A.-G. v. 
Swan, [1922] 1 K. B. 682 ; Bombay Official 
Assignee V. Shroff (1932), 48 T. L. R. 443. 

39a. .] — Wing v. Burn (1928), 44 

T. L. R. 258. 

.] — In an action against the 

officers of a club for an injunction restraining 
them from enforcing a resolution by which 
the council of the club has excluded pltf. 
from membership of the club, the questions 
for the ct. are, (a) whether the rules of the 
club have been observed, (b) whether the 
council has given pltf. a fair hearing, & 
(c) whether the council has acted in good 
faith. — Lamberton v. Thorpe (1929), 141 
L. T. 638 ; 46 T. L. R. 420. 


PART II. 

sc. VaiidUy of rules.] — Where the 
rights or privileges of members of a 
club are not in any way afleotod, nor 
the property of the club In any way 
injured, the ot. has no jurisdiction to 
consider the legal validity of the rules 
of the club, nor to grant an injunction 
against the commission of acts m(?reJy 
criminal or merely illegal. — W att v, 
MacLaughlin, [19231 1 1. K. 112.— IR. 

1211. Majortty of members aclino 

illeaalltt--Injun(iion.}--JiaYi.iNaKJ v. 
INKOL (1924), 65 O. L. K. 369.— CAN. 

sd. Dispute outside province of 
domestic tribunal.] — Where the rules of 
a voluntary society provide that 
certain disputes & complaints should 
come before the domestic tribunals the 
law ots. will not as a rule usurp their 
functions, but where a dispute arises 
with which the rules never designed the 
dotnestio tribunals to deal, the law ots. 
will not refer tlie matter to the domestic 
tribunals but will themselves deal with 
it, — C?RiSP V. South Apiucan Council 
OF THE Amalgamated EvorNEERiNO 
Union, [1930] App. D. 225.— S. AF. ^ 

PART III. SECT. I, SUB-SECT. 1. 

0 person on becoming 

a member of a lawful assoon. or society 
is, subject t€» Its constitution, bound 
by the declslous of the society on 
matters of dispute between him & the 
sooiety, unless such decision Is contrary 


to natural justice, or In violation of tho 
niles of the society, or done moMfide . — 
CirTLEB V. Law Soctktv of Manitoba, 
[1930] 3 W. W. R. 387 : affd.. 1X931 
2 W. W. U. 6.')3 ; 4 D. t. H. 453 ; .39 
Man. L. JL 535.— CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

fi. Necessity for ununi- 

mous vote or consent of all members.]^ 
Bkvunski V. iNKOL (1924), 65 O. L. R. 
369.— CAN. 

f ii, .] — A rule prescribed 

that no future motion to oi)eu the 
Jinks for play on Sundays should ho 
passed imiess by a majority of two- 
thirds of those present & votli^ 
field : the repeal of the rule did not 
itself require a two-tlilrds majority.;— 
Watt v. MacLaughlin, [19231 1 I. R. 
112.— IR. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

24 i. Power to expel after inquiry 
by committee — Jnadequate inquiry .] — 
Montgomery v. Lee Strerb (1926), 
29 W. A, L. R. 70.— AUS. 

26 1. Power to expel for infringing 
rules.}— Where a club was registered 
under Cos. Act: — field: the oom- 
mitteo were not in law the directors 
of the 00 . & had no authority to exer- 
cise the powers of directors to exclude 
pltf. from membership of the club. — 
MURPHY V. Stnnott, [1926] N. 1. 14.— 

m. 


PART III. SECT. 2, SUB-SECT. 2.— B. 

29 i V. - 1 — Resp. , being 

charged mtb having grossly miscon- 
ducted himHclf within the moanlug of 
a rule of applt. club, was summoned 
before a meeting of the club committee 
to show cause why he should not bo 
dealt with under tho nile. He was 
aware of tho details of the charge.s 
prefeiTed against him before attending 
the meeting, but. having attended as 
requested, & having failed in the 
opinion of the committee to justify his 
conduct, was suspended from niomX)er- 
ship. He took action against the club 
to have the suspension removed, & 
for damages, on the ground that the 
committee’s decision, having been 
arrived at without affording him an 
opportunity of cross-examining the 
witnesses against Xiim, was contrary 
to the principles of natural justice : — 
Held : the committee was not bound 
by the formal rules of evidence, & 
the Inquiry having been conducted 
in accordance with the club’s rules 
& the decision of tho committee arrived 
at in good faith, In pursuance of an 
honest desire to protect the interests 
of tho Institution, after reap, had been 
given every facility for presenting a 
defence, the suspension was not con- 
trary to the principles of natural justice, 
notwlth'»tanding that no opportunity 
was given to cross-examine the 
witnesses. — Perry v. Feilding CJlub, 
[19:i91 N. Z. L. R. 529.— N.Z. 
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Cases 53a— 110. 


Enslish and Empire Digest Supplement. 


58a. Claim by member lor proportion of — On 

winding up of club.] — limited co. was regis- 
tered with the object of carrying on a pro- 
prietary club, & .by the articles H. was 
appointed governing director for life & the 
management of the club was vested in her. 

In 1915 H. granted a lease of premises to the 
club which was carried on there. In 1918 
a subscription of four guineas a year for 
country members & five guineas for town 
members was charged, & as from Jan. 1, 

1919, an entrance fee of five guineas was 
imposed. Prom 1917 to Mar. 25, 1919, a 
notice stating that the club would be carried 
on permanently was exhibited by H. On 
Mai*. 11 , 1919, H., without notice to the 
executive committee, issued a writ for arrears 
of rent, & on recovering summary judgment 
closed the club. The co. then passed a 54 ^^ 
resolution for voluntary winding up & a 
liquidator was appointed. A., who was a 
member of the club, claimed to prove as 
creditor for general damages & a proportion 61. 
of her subscription for 1919, B., another 
member, claimed general damages, the return 


of her entrance fee & the proportion of her 
subscription for the current year ; — Held : 

A. & B. were entitled to prove, not otdy for 
the proportion of their sul^criptions of which 
they had lost the benefit for tbe cun'ent year, 
but also in respect of damages for the loss 
of the amenities of the club, A: in the case of 

B. to a return of the entrance fee ; & the 
damages should be assessed in the case of A. 
at £7, which included the proportion of her 
subscription for 1919, & in the case of B. at 
£14, which also included the entrance fee & 
proportion of her subscription . — Be Curzon 
Syndicate, Ltd. (1920), 149 L. T. Jo. 232. 

For “ Entrance fee payable, by instalments ** 
read “ Entrance fee — Payable by instal- 
ments.^' 

Claim by member for return of — On 

winding up of club.] — Be OanzoN Syndicate, 
I/TD., No. 63a, ante. 

Add, AnnoteUion : — Apld. Wimbledon So 
Putney Commons Conservators v, Tuely 
(1930), 47 T. L. R. 17. 


Part IV. — Liability of 

91a. Liability for loss or damage to member’s 

goods— Effect of negligence — Construction of 
rule.] — One of the rules of a proprietary club 
provided that the proprietors would not be 
responsible for the loss of or damage to any 
article brought by members or guests into 
the club but would take all reasonable care 


Clubs and Members. 

of articles for which a receipt would be given 
if the same were deposited in the office : — 
Held : the rule covered loss or damage 
caused by negligence. — Orchard v, Con- 
naught Club (1930), 46 T. 1j. K. 214 ; 74 
Sol. Jo. 169. 


Part VI. — Debentures. 

105. Add. Ciialions .-—[1922] 1 Ch. 61 ; 91 L. J. Ch. 93 ; 126 I.. T- 235. 

Part VII. — Duty Payable by Clubs. 

106. Add. Annotation ; — Ad to (3) Held. A.-G. v. Swau, [1922] 1 K. B. 682. 


Part VIII. — Sale of Intoxicating Liquors in Clubs. 

109. Add. Annotation Reid. A.-G. v. Swan, I 110. Add. Annotation Consd. Watson «. Gully, 
[1922] 1 K. B. 682. 1 [1920] 2 K. B. 270. 


PART HI. SECT. 2, SUB-SECT. 2.— I 

49 il. .] — Aclubincoi 

porated under Incon>orat©d Societit 
Act, 1908. whlcb acting by its executiv 
committee wrongfuJIy ^ in broach ( 
tUo club’s rules excludes a mem be 
from the use of the club’s premise! 
commits a breach of contract & th 
meml)er is entitled to recover dainagci 
members of the committee, aclin 
within the scope of their authority 
are not personally liable In tort fo 
inducing or procuring such breach o 
contract. — ^rndkiwon v. Kase I 
PlONEEli Club. [1924] N. Z. L. R 
1073.—N.Z. 


sb. Declaraiion of membership,]- - 
Pltf., a member of a society which was 


incorporated imder Societies Act. 1924, 
& which owned property, was expelled 
therefrom without naving been given 
notice of the proceedings agsdnst him 
or particulars of tho charge or names of 
the complainants : — Held : ho w^as 
entitled to a declaration that he had 
been wrongfully expelled & was still a 
member in good standing of tho society. 
— Kljs V , Polish Bociety for 
Brotherly Aid op Coleman. [1032] 1 
W. W. R. 683 ; [19321 2 D. L. R. 136 ; 
26 Alta. L. K. 90.—OAN. 


PART TV. SECT. 1, SUB-SECT. 1. 

70 li, Money lent to lod(/e .] — 

Where a person glvcjs credit to an ab- 
stract entity, such as a club or lodge, 
he can look to those who assumod to 
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act for It & those who authorised or 
sanctioned that being done, in tho 
absence of anything Indicating the 
contrary. — Finlay a. Black. 11921] 
•3 W. W. H. 907.— CAN. 


PART IV. SECT. 2. 
se. General rvleA — If liabilities are 
to bo fastened upon any members of an 
unincorporated voluntary assocn. It 
must bo by reason of the acts of those 
members themselves or their agents, & 
tho agency must bo made out by tbe 

f ierson who relics on it, for none is 
mplled by the mere fact of ossocn. — 
Toews V . I8AAO, 119291 2 D. L. R. 719 ; 
1 W. W, R. 817 : 38 Mon. L. R. 201 ; 
revj. in pari, [19281 1 W. W. R. 64,3.— 



VoL vm— Clute* Cases Ilia— 186a. 


Ilia. Whether in ** club — ^Temporary viction must be quashed. — Clarke v , 

premises.] — The word **club'* as used in Griffitiis, Peacock v. Griffiths, [1927] 1 

Licensing Act, 1921 (c. 42), s. 4, means the K. B. 226 , 95 L. J. K. B. 905 ; 136 L. T. 58 ; 

premises of a registered club, & not the assocn. 90 J. P. 151; 42 T. L, R. 541; 24 L. G. R. 

of persons who are members of the club. 466 ; 28 Cox, C. C. 240, D. C. 

Where, on the occasion of a f6te, a regis- 127a. Permitted hours on Sunday— Fixed number 
tered club engaged a room adjoining the between specified hours — Discretion of club to 

ground on which the fdte was to be held, & alter limiting hours.] — Licensing Act, 1921 

there supplied intoxicants to members other- (c. 42), s. 2 (1), provides that “ The hours 

T^e than in the i)emiitted hours : — Held : as during which intoxicating liquor may be sold 

the room in question was not habitually used or supplied on Sundays ... in any . . . club 

for the purposes of the club, no offence had . . . shall bo as follows, that is to say, five 

been •'Committed under the above sect. — horn's, of which not more than two shall be 

Watson v. Cullt. [1926] 2 K. 13. 270 ; 95 between 12 noon &- 3 in the afternoon, & 

L. J. K. B. 554 ; 136 L. T. 28 ; 90 J. P. 119 ; not more than thi*ee between 6 & 10 in the 

42 T. L. R. 629 ; 24 L. G. R. 367 ; 28 Cox, evening. & s. 2 (2) provides that 

C. C. 194, D. 0. “ Subject to the foregoing provisions, the 

Annotation Clarke v. Griffiths, Peacock v. Same permitted hours on Sundays shall be such as 

95 L. J. K. B. 905. . may be fixed ... in the case of a club in 

accordance with the rules of the club. . . 

111b. Additional umegistered In a golf club the permitted hours on Sundays 

premises.] — ^Applts. were respectively the were fixed by a rule of the club at five liours. 

steward & one of the members of a club namely, from 12 noon to 1.30 p.m.. 2 p.m. to 

wWch occupied, besides its registered pre- 2.30 p.m., & 4.80 p.m. to 7.30 p.m. ; & 

mises, additional premises which were at a pursuant to that rule a supply of intK)xi- 

considerable distance & which were not eating liquor was given to members of the 

registered. At these additional premises the club -on a Sunday at 5 p.m. : — Held on the 

steward supplied to the other applt. beer, true construction of above sect, the per- 

which the la/tter paid for & there consumed. mitted hours on Sundays for a club were a 

An information having been preferred against period of not more than two hours, the 

the steward for supplying the beer, for con- whole of which should be between 12 & 

sumption off the club premises, other\A’ise 3 p.m., & a period of not more than three 

than on the premises of the club, against hours, the whole of which should be between 

the other applt. for unlawfully obtaining the 6 & 10 p.m., & consequently that the supply 

liquor, contrary to Licensing (Consolidation) in question was not authorised by the sect. 

Act, 1910 (c. 24), 8. 94:— //e/d; as the —Brown v. Joyce, [1931] 1 K. B. 643 ; 100 

liquor was not supplied in the registt^red L. J. K. B. 108 ; 144 L. T. 552 ; 95 J. P. 

premises of the club it was not siqiplied “ in 41 ; 47 T. L. R. 200 ; 75 Sol. Jo. 80 ; 29 

a club ** mtliin the above sect., & the con- L. 0. R. 120 ; 29 Cox, 0. C. 278. 


Part IX. — Betting and Gaming in Clubs. 


136. Add, Anj^otaiions : — Apld. R. v. O. K. Social ’ 
A Whist Club (1929), 45 T. L. R. 570; I 
Daniels v. Pinks, [1931] 1 K. 13. 874. Consd. 
Davis V, Parker, [1931] 2 K. B. 210. Refd. : 
RicJjaidson v. WoncriefTc* (1920), 43 T, L. R. | 
32 ; R. -y. Berg, Bj itt, Oarr<^* <fc Dummies ‘ 
(1927), 20 Cr. App. Rep. 38. ! 

136a. Whether members’ club is.] — The 

committee of management of a members’ club 
installed in the club certain machines for 
the use of members only & for the purpose 
of giving additional pleasure to the members. 
The machines were operated by means of 
ennies inserted in a slot. The player, 
aving first inserted a penny, depressed a 
handle, causing three cylinders to revolve 
on which were depicted bells, bars fruits. 
On the cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 


matically filled a jack pot from its winnings, 
<fc the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1854 (c. 38), where, the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mittee of management of the club in question 
w^cre charged under Gaming Houses Act, 
1854 (c. 38), s. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlaw^ful gaming being 
carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, 
& that gaming upon the machines in a 
members* club was therefore not unlawful 


PART Vlll. SECT. 8. 
tf. Right of members to store beer at 
rtuh ,] — Members of a club on pur* 
cbaBlnR beer from a Govt, vendor may 
store ll at the clu b, & the club la entit led 
to ohargro a fee for storagre & service. 
— R. e. Rock (1923), 32 B. C. R. 
67.— CAN, 

■(. *♦ DUtributino ** beer by servani of 


club — trhat amoufUs to,] — R. v. Rook 
(1923). 32 B. C. R. 67.— €AN. 

sh. Svpply during woMhited hours — 
No payjncni made,] — Three members of 
a club were found drinking liquor at the 
bar of the club promises one Sunday 
morning. The secretary informed an 
officer of pollc<\ who had come upon 
the premise.^, that the members bad not 
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paid for the liquor, but that he had 
given it to them, thinking he was 
entitled to do so : — Held : the secretary 
had been rightly convicted on a charge 
of supplying liquor on licensed premises 
during prohlbit>ed hours. — Re Duffkl, 
Ex p. TimxBULL (No. 2) (1931), 31 
S. R. N. S. W. 46 ; 48 N. S. W. W. N. 
14.— AUS. 



Cases 136a— 148a. English and Empibb Digest Supplement. 


gaming : — Held : in order that a house 
should be a common gaming house within 
Gaming Act, 1845 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living ; it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being played therein 
are not alike favourable to all the playei*s ; 
the chances of the game played on the 
machines in this club were not alike favourable 
to all the players, & the fact that the club was 
a members* club did not prevent the club 
premises being kept or used for the purpose of 
unlawful gaming being carried on therein, & 
therefore the members of the committee of 
management of the club could be convicted 


of the offence charged under s. 4 of the Gaming 
Houses Act, 1854 (c. 38), s. 4 . — Banibls v. 
Pinks, [1931] 1 K. B. 874 ; 100 L. J. K. B. 
837 ; 144 L. T. 372 ; 95 J. P. 23 ; 47 T. L, R. 
166 ; 76 Sol. Jo. 69 ; 29 L. G. R. 120. 

140. Add, Annotation : — Retd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

140a. .] — There is a sufficient 

element of chance in the game popularly called 
a “whist drive** to make a club where it is 
played for money a “ common gaming house.'* 
— R. V, O. K, Social & Whist Club, Ltd. 
(1929), 45 T. L. R. 670 ; 73 Sol. Jo. 461 ; 
21 Or. App. Rep. 119, 0. 0. A. 

Annotation : — ^Reld. H. v. Brennand (1030), 47 T. L. B. 22. 


Part X. — Dissolution of Clubs. 

148a. Claims by members of proprietary club — For entrance fee.] — Be Oxjrzon Syndicate, Ltd., 

daknages for loss of club amenities — & for No. 53a, ante, 

proportion of subscriptions — & return of 


PART IX. SECT. 2. 

137 i. Common gaming ftouse — Who 
are liable as persons assisting in con- 
ducting business — Employees,] — R. v. 

DoROAN. R. U. KEflSLER. R. V. COATES 
(Sa«k.) (1927), 47 Can. Crini. Cas. 344. 
—CAN. 

137 ii, Sietcard,,] — R. v. 

StJLUVAN (1930), 53 Can. 0. C. 243 ; 

42 B. O. R. 435.— CAN. 

137 iil. R. V, 

Bamjpton, 11932] S. C. R. 620 ; 4 
D. L. II. 209.- -CAN. 


COMMERCE. 



See Agency ; Bankers ; Bills of Exchange ; Carriers ; Contract ; Insurance ; Sale 
OF Goods ; Shipping ; Stock Exchange ; Trade and Trade Unions. 


COMMON LANDS. 

See Commons. 


COMMONWEALTH OF AUSTRALIA. 

.Spe Dependencies and Dominions. 
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COMMORIENTES. 

See Evidence ; Executors. 


V6L vra. 


COMMUNION. 

See Ecci.ksiastic‘ai. Law. 


COMMUTATION. 


Deatli Duties, of - - 

Railway fares, of - - 

Sentence, of - - 

Tithes, of - 
Workmen’s Compensation, of 


See Estatk and otiikk Death Dutiics. 
Carrtkrs. 

Criminal Law. 

Ecclesiastical Law. 

Master and Servant. 
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COMPANIES. 


Note. — The Act now in force is the Companies Act, 1929 (o. 23), which repealed {inter aha) the 
Companies (Consolidation) Act, 1008 (c. 69). References to sections of the 1908 Act should therefore be 
checked with the Comparative Table appended below. 
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Cases 6—75, 


English and Empike Digest Supplement. 


Part I. — Nature, Characteristics, Definitions and 

Classification. 


6. Add, Annoiaiions : — As to (l)Refd. Deuchar 
V, Ga 43 light & Coke Co., [1924] 2 Oh. 

426. As to (2) Held. A.-G. v, Leeds Corpn., 

[1929] 2 Ch. 291. 

11. Add, Annoiaiions : — Consd. British Thomson- 
Houston Co. V, Sterling Accessories, Same v, 
Crowther & Osborn, [1924] 2 Ch. 83. Refd. 
Parker & Cooper v, Reading, [1926] Ch. 976; 
Thomas v, Evans, Jones tu South-West 25a. 
Lancashire Coal-Owners’ Assocn, (1926), 42 


T. L. B. 401; ColviUe Estate, Ltd. 

I. B. Oomrs., [1930] 2 K. B. 393. 

Add, Annotations: — ^Reld. British Thomson- 
Houston Co. V, Starling Accessories, Same v. 
Crowther Osborn, [1924] 2 Oh. 33; 
Prichard & Constance v, Amata (1924), 42 
R. P. 0. 63. 

Distinct from component members.] — 

Ditcham V, Miller, No. 5969b, post. 


Part II. — Domicil, Residence and Nationality of Companies. 


26a. Business conducted abroad.] — A 

trading corpn. was registered in England 
under CoS. Acts, but the whole administration 
of the business bf the co. was conducted by 
directors domiciled & resident in Holland. 
The register of members was kept at the 
office in England : — Held : the domicil of 
the CO. was not in Holland but in England. — 
Baelz V, PuBUC Trustee, [1926] Ch. 863; 

95 L. J. Ch. 400 ; 136 L. T. 763 ; 42 T. L. B. 

096 ; 70 Sol. Jo. 818. 

26b. .] — To constitute residence by a British 

CO. in a foreign State so os to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite &; reason- 
ably pcrnianent place. — Littauer Glove 
Corpn. %k F. W. Millington (1920), I/td. 
(1928), 44 T. L. B. 746. 

27. Add, Annotations : — Consd. New York Life j 
Insce. V, Public Trustee, [1924] 2 Ch. 101 ; I 


lie Vocalion (Foreign), Ltd. (1932), 48 
T. L. B. 625. Refd. Swedish Central By. v. 
Thompson, [1924 1 2 K. B. 265; Re Bates, 
Mountain v. Bates, [1928] Ch. 682; Ellerman 
Lines v. Read, [1928] 2 K, B. 144, 
ra. -.] — A co. was incorporated by special 

Act of the Legislature of New York, & had 
its central office k, the bulk of its assets in 
New York. The co. had a branch in Ijondon 
&; in most of the capitals of Europe, the 
branch in Paris being its head office for 
Europe : — Held : a corpn. might have a dual 
residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 
cts. — New York Life Insurance Co. v. 
Public Trustee, [1921] 2 Ch. 101 ; 93 
L. J. Ch. 449 ; 131 L. T. 438 ; 40 T. L. R. 
430 ; 08 Sol. Jo. 477, C. A. 
nnotatmn : — Reid. Swedish Central Ily. v. Thompbon, 
[1924] 2 K. B. 255. 


Part III. — Companies under 
Act, 1908, and 

38. Add, Annotation: — As to (6) Apld. Re City | 
Equitable Fire Insce., [1926] Ch. 407 ! 

45. Add, Annolai'ton : — Consd. Jjever Bros., JAd. j 
v. Bell (1930), 47 T. L. B. 47. j 

76. For the paragraph “ (9) (Warrington, L.J. ! 

. . . 1908 Act, s. 82,” substitute ; — ** (9) (Lord i 


Companies (Consolidation) 
Similar Acts. 

Sumner, Lord Dunedin expressing the 
contrary opinion), an allotment of shares Sc 
debentures made before filing a statement in 
lieu of prospectus as required by 1908 Act, 
8. 82 (1), is not wholly void.” 

For the paragraph ‘ ' (10) (Lord Sterndale, 
M.R., . . . was written,” substitute ; — 


PART I. SECT. 1. 

sa. Under staiuie — Existence apart 
front members — Conveyance of properly 
by oriffinatnrs to campany,] — Defte. oon- 
i mcted with pltfs. to sell thorn all the 
fruit & vegetables to be grown on their 
land during a Kpecltied time. The con- 
tract provided that if any transfer 
should he made by the grower to any 
corpn., it should bo <leemod to be made 
BobjccttoUie agreement & the trans* 
feree should be bound by the tonna 
thereof. I)f5ft9.,for t he admitted purpose 
of freeing themselveH from the contract, 
incorporated a joint stock co. tor tiio 
purpose of holding the land, & trana- 
lerred the land to It in consideration 
of the allotment to thorn of the whole 
of its capital stock : — Held : tlio co. 


Morrison & Bon, Ltd., [1927] B. C. 
.571.— SCOT. 

PART II. 

n {. In several places.] — 

A CO. is to bo treated in matters of 
trade & commerce as resident not only 
whore its principal place of business is, 
but wherever It has a place of business. 
— Eumica V. Border Cities Improve- 
ment Co. (1922), 52 O, L. R. 193.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 6.— 
A. (a) ii. 

•g. General rule ,] — Vitomen CEREiLt, 
Ltd. V, Manitoba Giuin Co. (B, 0,), 
11928] 4 D. L. R. 440.— CAN. 


could not be declared to be a trustee 
for the gx’owors & bound by the con- 
tract. — Associated ORowEits op B. C., 
Ltd. & Kelowna Growers Exchange 
V. Edmunds & Byzant Orchards, 
Ltd., [192G] 1 D. L. R. 1093 ; [1926] 

1 W. W. R. 535 ; 30 B. C. R. 413.— 
CAN. 

8C. One company oivning all shares 
of another — Distinct leyal persons ,] — 
Assiniboia Rural Municipalitv v. 
Suburban Rapid Transit Co.. [19311 

2 D. L. R. 802; 1 W. W. R. 778; 39 
ISIan. L. R. 402.— CAN. 

PART I. SECT. 2. 

se. Companies limited bp yuaranlee — 
Assigninem of undertMng by third 
party — Validity.] — Lloyd’s Bank v. 
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** (10) Observations of Lord Sumner as to 
the practice of the Registrar of Joint Stock 
Companies, in ca^g where everything is In 
order, of antedating the incorporation of a 
CO. to the date of the application for registra- 
tion.”— Jubilee Cotton Mills, I/td. 
(OFFICIAL Receiver & Liquidator) r. 
Lewis, [1924] A. 0. 938 ; 93 L. J. Oh. 414 : 

4° [1925] 

n, & O. R, 16 ; sit?} nom* Re Jubilee Cotton 
Miijjs, Ltd., 131 L. T. 579, H. L. 

Annotation: — As to (9) Consd. lie Burton. 1927] 2 Ch. 132. 


82. Add: Anm)taiion :--As to (1) Refd. Jubilee 
Cotton Mills Official Receiver & Liquidator v. 
Lewis, [1924] A. C. 958. 


192. Add, Annotation : — Refd. R. v. Registrar of 
St^ck Companies, Ex p. More, [1931] 2 


196. Add. Annotation : — Refd. Ilarrods v. Harrod 
(1924), 40 T. L. R. 195. 


210. Add, Citation : — 9 Jur. N. S. 843. 

225. Citation : — For “ 50 Sol. Jo. 36 read 56 
Sol, Jo. 361.” 

Add, Annotation : — Consd. HaiTods v, Harrod 
(1924), 40 T. L. R. 195. 


228. Add. Ciiaiion : — On appeal^ 41 R. P. C. 67, C. A. 

228a. “ Harrods ” — “ R. Harrod.**] — The ct. 
granted an interlocutory injunction tx> re- 
strain deft. CO. from carrying on business 
under any name comprising the well-known 
name of pltf. co. on the ground that defts.* 
use of the name was calculated to lead the 

E ublic erroneously to believe that defts.’ 

usiness had some connection with pltfs.* 
business. — II areods, Ltd. v, riAriiiOD (K.), 
Ltd. (1024), 40 T. L. R. 195 ; 41 R. P. C. 
7d, C. A. 

Annotation .- — Expld. Motor IMaiiufacturers’ & Tradors* 
Sue. V. Motor Munufficturory’, do., I nsec,, [1925] Ch. 
675. 


228b. “ Society of Motor Manufacturers & Traders ** 
— “ Motor Manufacturers' & Traders* Mutual 
Insurance Co.**] — A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as pai*t of its name the ordinary descriptive 
words Motor Manufacturers & Traders,” 
which had already been adopted as part of 
its name by a society having for its main 
objects the promotion, encouragement & 
protection of the motor trade generally. 
There was no charge of fraud &, in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation owing 
to the similarity of the names; the names 
being sufficiently distinguishable & deft, 
co.’s business wholly different from that of 
pltf. society ; — Held : pltf. society was not 
entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 
— Motor Manufacturers’ & Traders’ 
Society v . Motor Manupacturbbs’ & 
Traders’ Mutual Insurance Go., [1925] 
Ch. 675 ; 94 L. J. Cb.‘410 ; 133 L. T. 330 ; 
41 T. L. R. 483 ; 42 R. P. C. 307, C. A. 

228c. British Legion *’~ British Legion Club 
(Street), Ltd.] — ^British Legion v. British 


Legion Club (Street), Ltd. (1931), 47 
T. L. R. 571 ; 48 R. P. 0. 555. 

Annotation : — ^Refd. British Medical Association v. Marsh 
(1931), 47 T. L. R. 572. 

228d. “ B. M. A.**-~“ B. M. A. Drug Stores.**]-- 

British Medical Assocn. v. Marsh (1931), 
17 T. L. K. 472 ; 18 R. P. C. 565. 

237. Add. Annotation: — Aa to (1) Consd. Motor 
Manufacturers’ & Traders’ Soc. v. Motor 
Manufacturers’ & Traders’ Mutual lusce.. 
[1925] Ch. 675. 

238. Add, Annotations: — Refd. Harrodsv. Harrod 
(1924), 40 T. L. R. 195; Motor Manu- 
facturers’ & Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1925). 
94 L. J. Ch. 410. 

251. Add, Annotation : — Refd. Employers’ Liability 
Assce. V. Sedgwick Collins (1926), 95 L. J, 

K. B. 1015. 

255. Add. Ajmotations : — As to (1 ) Refd. T. R. Comrs. 
V. Cornisli Mutual Assce. (1924), 41 T. L. R. 
70. As to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1925] A. C. 476. 

257. Add, Annotation: — Refd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 

260a. What amounts to — Not acquisition of 
shares of company to promote its amalgama- 
tion with another company.] — Dominion 
Iron & Steel Co., Ltd. v , Invernaiun, 
[1927] W. N. 277. 

265. Add. Annotation : — Consd. I. R. Comrs. v. 
Cornish Mutual Assce. (1924), 41 T. L. R. 70. 

266. Add. Annotaiiom : — As to ( 1 ) Apld. Cornish 
Mutual Assce. v, I. R. 0>mrs., [1926] A. C. 
281. Refd. Greenberg 1 ?. Cooperstein, [1926] 
Ch. 657 ; Re United General Commercial 
Insce. Corpn., [1927] 2 Ch. 51. As to (2) Refd. 
Thomas v, Evans, Jones v, South-West 
Lancashire Coal-Owners' Assocn. (1926), 135 

L. T. 673. 

270. Add. Annotation: — Refd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 

271. Add. Annoiaiion : — Foild. Greenberg v. Co- 
operstein, [1920] Ch. 657. 

272a. .] — An assocn. with four branches 

was formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 
which differed in each branch. The assocn. 
& its brandies all consisted of more than 
twenty members. The assocn. was not 
registered under a.ny Act. Disputes having 
arisen, a resolution was passed by the mem- 
bers for the dissohition of the assocn., & an 
action was brought by tla*ee members suing 
on behalf of all members other than defts. 
against defts., who were the treasurer & 
secretary of the assocn., claiming administra- 
tion of the assets of the assocn., an account 
of the subscriptions received by defts. from 
members & of their application thereof, 
payment of the amount found due & other 
relief. The action w’as resisted on the ground 
that the assocn. was illegal &; that no relief 
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265 iii. .] — Au assocn. of more 

than 20 persons formed for starting u 

J.S. 


business for gain requires registration 
in accordance with Cos, Act, s. 4, 
whatever may be the use to which the 
gums of the business are to be put. 


c.^. educational 5: other charitable 
purposes. — C hhedi Lal v. Punnu 
Lal (1929), I. L. 11. 52 All. 325.-- 
IND. 
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could therefore be given; — Held: (1) the 
assocn. was rendered illegal by 1908 Act, 
s. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business having for its object the acquisition 
of gain ; (2) the ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for application for an illegal purpose 
by granting an account. — G rbenbjbcro v. 
CooPERSTEiN, [1926] Ch. 057 ; 95 L. J. Ch. 
466 ; 135 L. T. 603. 

282. Add. Citation: — 130 L. T. 450. 

Add* Annotation : — Refd. Drabble v. Hycolite 
Manufacturing Co. (1928), 44 T. L. B. 264. 

286. Add* Annotation : — Consd. Egyptian 8alt & 
Soda Co, V* Poi-t Said Salt Assocn., Ltd., 
[1931] A. C. 677. 

298. Add* Annotation : — Refd. Piekford v* Quirke, 
Pickford v* I. R. Comrs. (1927), 138 L. T. 500. 

310* Add. Annotation: — Generally^ Refd. R. r. 
Registrar of Joint Stock Companies, Ex p* 
More, [1931] 2 K. B. 197. 

817. Add* Annotation : — Consd. Re Blacher 

(Prince), Ex p* Dehior, [1931] 2 Ch. 70. 

327a. Right of export.]— The E. Syndi- 

cate in 1899 was granted by the Egyptian 
Govt, a concession for manufacturing & 
selling salt for Egypt from the Mex area, 
& the sole right to export salt from that 
area, but the Govt, reserved the right to 
abolish the salt monopoly at six months’ 
notice. The syndicate then promoted applt. 
CO., which agreed t/O purchase the rights of 
the syndicate under the Mex concession, but 
with the reservation that the co, should not 
do any export trade in salt, such right of 
export/ being reserved by the syndicate from 
the sale f-o the co. On Jan. 1, 1900, the 
Govt-, abolished the salt monopoly of the 
syndicate. The memorandum of association 
of the applt. CO. did not expressly prohibit 
the CO. from exporting salt from Egypt, but 
stated that one of the objects of the co. was | 
to ratify the agreement with the syndicate, 
another object was to deal in salt & soda, 
& it was conceded that under its memo- 
randum the co. could acquii*e salt deposits 
outvSide Egypt & there engage in the export 
of salt : — Held : the memorandum did not 


exclude from the permitted objects of the 
CO. the export of i^t from Egypt so as to 
prevent its engaging in that business. — 
EGYPTIAN Salt & Soda Co. v. Port Said 
Salt Assocn., [1931] A. 0. 677 ; 100 L. J. 
P. C. 147 ; 145 L. T. 313, P. C. 

335. Add* Annotation : — Refd. Re Railways Act, 
1921, Be Standard Charges Schedule (1925), 
94 L. J. K. B. 364. 

341. Add* Annotation: — As to (1) Consd. Agri 
cultural Wholesale Soc. v* Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch, 769. 

843. Add* Annoiaiio^i : — As to (1) Refd. Bank of 
N. T. Butterfield v* Golinsky, [1926] A. 0. 733. 

346. Add* Annotat\o}m : — Refd, Bell v* Lever Bros., 
Ltd. (1931), 146 L. T. 258; Henry v. Foster 
(Arthur), Henry v* Foster (Joseph), Hunter 
V* Dewhui*st (1931), 145 L. T, 226. 

851. Add* Annotation : — Apld. Plantations Trust 
V* Bilba (Sumatra) Rubber Lands (1916), 114 
L. T. 676. 

354. Add. Annotations : — A. 9 to (2) Refd. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Consd. Ramsden v. David Sharratt & Sons 
(1930), 35 Com. Cas. 314. Generally, Refd. 
Harrods, Ltd. Lemon (1930), 47 T. L. R. 97. 

355a. Liquidator.]— 7?^ Home &; Colonial 

Insurance Co., Ltd., No. 6858b, post* 

398. Add* Annotations : — Consd. Agricultural 
Wholesale Soc. v* Biddulph & District 
Agricultural Soc., [1926] Ch. 769. Refd. Hole 
V, Garnsey, [1930] A. C. 472. 

406. Add, Annotations : — Consd. Kreditbank Cassel 
G. m. b. H. V* Schenkers, [1927] 1 K. B. 826 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
J37 L. T. 443 ; British Thomson-Hoiist-on 
Co. V. Federated European Bank, Ltd., 
1 1 932] 2 K. B. 170. Refd. Clndcrwood v* Bank 
[1924] 1 K. B. 776 ; Houghton v* Nothard, 
Lowe & Wills. [1927] 1 K. B. 240; Liggett 
(Liverpool) v* Barclays Bank, [1928] 1 K. B. 
48. 

410. Add* Annoiaiiom : — Refd. Underwood v. Bank 
of Liverpool, Underwood v* Barclays Bank, 
[1924] 1 K. B. 77.5; Houghton r. Nothai’d, 
Ijowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. ’ 
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sd. Striking off register — Effect] — 
(1) Tbe intention to dissolTe a co, 
should not be read into a statute 
pruvicilng for the striking of the co. 
off the register because of a short delay 
in the payment of Its annual fee. unless 
the language of the statute expressly or 
by necessary implication iTiiuosos that 
penalty. ( 2 ) The conduct of deft, sbai'e- 
nolders aft«r tbe co. had been stnick off 
tbe register held to make them trustees 
of the co/a property for the individual 
shareholders, who made contributionB 
to conserve the property, & not for the 
<io. It was, therefore, not necessary 
for pltl., whose suit was for his share 
of the assets, to have the co. restored 
to the r<^ster & to hare the action 
brought by the co. — Dadson v. Gkkst 
& Grvjst* 11923] 1 D. L. R. 479 ; (1928] 
1 ^Y. W. li. 286 ; 22 Sask. L. R. 253.— 
CAN. 

PART III. SECT. 6. 

ki - — • Thai Company daly incor- 
poraied*)- The fact Uiat a co. Incor- 
poratod imd^r Co^. Act includes In its 
name tl.o word Uo-opemtive,'* con- 
trary to Uo-operativo Aspoens. Act, 


1920 (c. 19), s. 4 (2). docs not render it 
an Illegal oo., shice Cos. Act, s. 28, 
makes a certificate of incorporation 
conclusive evidence that the oo. 
W'BS duly Incorporated. — Assoclated 
GU0WER8 op BUITIPH COLUMBIA, LTD. V. 
British Columbia Fruit Land, Ltd., 
[192.5] 1 D L. R. 871 ; {1925) 1 W. W. 
R 505 ; 34 B. C. R. 533.— CAN. 

PART III. SECT. 7. SUB-SECT. 6.— 
A. (a). 

358 i. To take up number subscribed 
for,] — P. agreed to purchase shares in a 
CO. & subscribed to the memorandum 
of assocn., hut later asked the promoter 
to cancel his “ requirements.** P.*8 
name was never entered In the register 
of nietnhors : — Held : P. was liable. — 
JRe J. H. Chandler A Co„ Ltd. (1926), 
I. L. R. 48 All. 580.— IND. 

PART III. SECT. 7, SUB -SECT. 6.— 
A. (o). 

388 i. Where shares subscribed for not 
lotted,] — Persons signing a memo- 
randum of assocn. of a co. to be 
incorporated are contributories, 
although no shares arc allotted.— 


Re T. E. 0»RKiLLy, Ltd., (19271 3 

D. L. R. 797 ; 60 O. L. R. 649.— CAN. 

395 I, By transfer, ] — An original 
subscriber of a co. can withdraw his 
subscription & transfer his share at the 
first meeting of provisional directors, 
& where a majority of original incor- 
porators are present &. vote at the 
meeting such withdrawal docff not In- 
validate anything done at the meeting. 
— Re Georoe W. Griffiths Co., (1924) 
4 D. L. R. 1031.— CAN. 

PART III. SECT. 7. SUB-SECT. 6.— B, 

400 i. MisrepresenUUton by pro- 
moter — Not artytind for rescission ,] — 
SubHcrihors to the memorandum of 
assocn. of a co. cannot repudlato shares 
for which they have subscribed either 
on the ground that they were induced 
to Join the oo. by fraud or misrepre- 
sentation, or on the ground that the 
truth of the precedent representations 
made by the proinotorH of the co. was 
a condition of the contract ; the true 
remedy of the persons so defrauded is 
to sue for damages the persons so 
defrauding them. — Petro'ITTb & Cbal- 
usNOE Heaters, Ltd. v. Bodlet, 
N. Z. L. R. 102.— N.Z, 
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411. Add* Annotation : — -Consd. Kirby v, Wilkins. 
[1929] 2 Ch. 444. 

415. Add* Annotation : — Consd. Agrioultural 
Wholesale Soc. v. Biddulph ds District Agri- 
cultural Soo., [1926] Oh. 769. 

428. Add* Annotaiion : — Refd. Bombay Olflcial 
Assignee v. Shrotl (1932), 48 T. L. R. 443. 

427. Add, Annotaiion: — Reid. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 863 

431a. .] — A collateral obligation imposed by 

the ar£s. of assocn. of a co. registered under 
1908 Act upon a member of the co., which in 
certain events involves a liability on the 
part of that member to take further shares 
in the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is limited by the Act under 
which the co. is registered. 

The limitation of liability in respect of 
shares held is distinct from an obligation 
collaterally imposed upon a member in 
certiiin events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga- 
tion which is ultra vires or repugnant to the 
system of limited liability. — Agricultukal 
Wholesale Society v, Biddulph & District 
Agricultural Society, [1926J Oh. 769 ; 91 
L. J. Ch, 897 ; 133 L. T. 274 ; 41 T. L. R.. 
470 ; 09 Sol. .To. 557, 0. A. ; affd, suh nom, 
Biddui^h & District Agkicultuigs^l 
Society v. Agricultural Wholesale 
Society, [1927] A. 0. 76. H. L. 

AnnotaiUm: — Ezpld. & Distd. Hole v. CJarnsey, 11U301 A. C. 

472. 

432a. Unless arising from wilful neglect or 
default.] — Re City Equitable Fire Insur- 
ance Co., Ltd,, No. 3U69a, post* 

432b, .] — Fenton Textile Assocn., 

Ltd. V, Thomas & Clark (1928), 46 T. L. R. 
113 ; on appeal (1929), 45 T. L. R. 264, C. A. 

432c. Unless arising from wilful or wrongful 

act or default.] — One of the arts, of assocn. 
of a CO. provided that “ Tlie directors & other 
officers shall be indemnified by the co. against 
all costs, losses, & expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrongful act 
or default ** ! — Held: the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co . — Re City of 
London iNsxniANCE Co., IjTD. (1925), 41 
T. L. R. 621 ; 69 Sol. Jo. 591. 

433. Add, Annotaiion : — As to (1 ) Consd. Shuttle- 
woi-th V, Cox (Maidenhead; (1926), 43 

T. L. R. 83. 

437. Add. Annotation : — As to (1 ) Refd. Biddulph 
A District Agiicultural Soc. v. Agricultural 
Wholesale Soc. (1926), 95 L. J. Ch. 676. 

439. Add. Annotation,: — As to (1) Consd. Collins 
V. Associated Greyhounds Racecourses (1929), 
141 J^. T. 529. As to (3) Apld. R. v, Kylsant 
(Lord), [1932J 1 K. B. 442. 

439a. Issued to the public— What amounts 
to.] — ^A co. being in want of further capital, 
a document was prepared by applt., who 
was the managing director, & signed by the 
other directors, stating the position of the 

PART III. SECT. 8, SUB-SECT. i. 

1 j. ]. — An advertisement 


CO., that it was proj)osed to issue 20,000 
preference shares, & giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared by the applt., written on the co.’s 
paper & addressed to a fellow director, marked 
“ strictly private & confidential.’* which, 
after setting out the amount of nominal & 
issued capital, stated the purposes for which 
the additional capital was required, & con- 
cluded thus ; ‘‘1 shall be very happy to 

discuss this proposition in all its details with 
any one who is really interested.” Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to aiiplt.’s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
the capital required. The solr. sent the 
documents to resp.’s brother-in-law, & he 
in turn sent them to resp., who, on the faith 
of the statements they contained, subscribed 
for 3,000 ordinary shares in the co. Subse- 
quently ascertaining that a considerable part 
of the issued capital had been issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sued applt. 
for damages for the loss he had sustained 
through the omission by applt. to comply 
with the requirements of 1908 Act, 
8, 81 (1 ) (c). At the trial the jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact issued 
to the public, the jury said ; ” There is no 

proof of this.” The jury found that resp. 
sustained damage to the amount of £2,000 : — 
Held : the documents were not issued as a 
prospectus within 1908 Act, s. 81 (1) (c). — 
Nash r. Lynde, [1929] A. O. 158 ; 98 L. J. 
K. B. 127 ; 45 T. L. R. 42 ; 72 Sol. Jo. 873 ; 
sub nom, Lynde v. Nash, 140 L, T. 140, U. L. 

462. Add, Annotation : — Refd. Collins v. Associated 
Greyhound Racecoui’ses, Ltd., [1930J 1 Ch. 1. 

476. Add. Annotaiion : — Consd. Nash v, Lynde, 
[1929] A. C. 158. 

483. Add, Annotation Apld. 1C V. Kylsant 
(l^rd), [1932] 1 K. B. 4 42. 

484. For fir«t catchword “ ” read ‘‘ Notice of 

contracts.'* 

491. Add, Annotation : — Apld. Coles v. White 
Citv (Manchester) Greyhound Assocn. (1929), 
46 T. L. R. 230. 

525a. .1 — Held : pltf. was entitled to the 

rescission of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been 8chedul<kl to 
a town-planning resolution, which had been 
registered as a land charge, & (2) that, unless 
the consent of the local authority should be 
obtained before any buddings were erected, 
the CO. would not be entitled to compensa- 
tion for their possible removal under the 
town-planning scheme. — C oles v. White 
C xTY (Manchester) Greyhound Assocn., 
Ltd. (1929), 45 T. L. R. 230, 0, A. 

556a. .J — If the name of a pei'son is 

improperly placed in the list of directors in 

— PttAMATHA Nath Sanyal v . Kau 
Kumar Dutt (1921), I. L. II. 62 Calc. 

440.— IND, 


offering the public sbarea in a co, for 
solo is a ** prospectus ” under sect. 2 
(14) of Indian Cos. Act {VII. of 1913). 
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the prospectus of a co., it must depend upon 
the circumstances of the case .whether it is 
a material misstatement* — Smith v. Chad- 
^viCK (1882), 20 Ch* D. 27 ; 51 L. J. Ch. 697 ; 
46 L. T. 702 ; 30 W* li. 661, C* A. ; affd. 
on other grounds (1884), 9 App, Cas. 187, 

H. L. 

660. Add. Annotation : — Refd. Collins v. Asso- 
ciated Greyhound Racecourses, Ltd., [1930] 
1 Ch. 1. 

562. Add. Annotation: — Reid. CoUins v. Asso- 
ciated Greyhound Racecourses, Ltd., [1930] 
1 Ch. 1. 

668. Add. Annotation : — Refd. Humphrey & Den- 
man V. Kavanagh (1925), 41 T. L. R. 378. 

677. Add, Annotation : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

581. Add. A nnoiation : — Consd. Collins v '. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 

681a. Directors without knowledge that 

misrepresentation basis of contract.] — Deft, 
co. had no knowledge, that, so far as pltf. 
was concemed, his application had been 
induced by any representations made before 
the CO. was incoi^jo rated. In these ciicum- 
stances 1 think pltf. fails to establish any 
right to have any contract to take the shares 
in question rescinded (Luxmoore, J.). — 
Collins v. Associated Greyhound Race- 
courses, Ltd., [1930] 1 Ch. 1, 14; ajfd., 
[1930] 1 Ch. 1, 28, C. A. 

581b. Contract between company & agent for 

undisclosed principal — Whether principal en- 
titled to rescission.] — Shortly before the in- 
corporation of a CO. a draft prospectus, which 
was afterwaitis adopted by the co., wtis 
circulated for the purpose of obtaining under- 
writers of shares intended to be offered to the 
public by tlie proposed co. An investment 
(;o. entered inU) an underwriting agreement 
on Kov. 28, 1927, by which they agreed that 
they would within three days of the issue of 
the prospectus “ either subscribe themselves 
... on the basis of the said prospectus for 

I, 164,000 . . . shai'es of 5s each or cause 
the same before the date aforesaid to be sub- 
scribed on the terms of the said prospectus by 
responsible pei*sons,” & any reasonable 
objection might be taken by the co. wdthin 
two days to persons put forward by the 
investment co. On Nov. 29, 1927, M. & O. 
signed & remitted an offer to underwiite 
12,000 shai'es addressed to the investment 
co. & also an application for the shares 
addi'essed to the proposed company, wliich 
was accompanied by a cheque for £600. On 
Dec. 12, 1927, the mcorporation of the pro- 
posed CO. took place, A. the undeiwriting 
agieement & prospectus were adopted by the 
CO. & the prospectus issued to the public. 
The public response was insufficient, & 
8,160 shares were allotted to M. & O., the 
allotment letter bearing at the back a form 
of renunciation. M. O. were agents for 
pltf., who had provided the £600. They 
renounced the shares in favour of pltf., who 
paid the further sum of £024 due on allot- 
ment A sent the allotment lettoj* to the co., 
w'Ikj replied stating that it had been duly 
registered in liis name & placed his name on 
the register of shareholdci-s ; — Held : pltf, 
was not entitled to rescission, because (1) the 
contract between M. O. &; the co. w^as of 


such a class that M. & O. must be treated as 
the principals, so that pltf., as the undisclosed 
principal, could not sue on the contract or 
obtain its rescission, & (2) the contract con- 
stituted by the co.^s acceptance of pltf.*s 
authority imder the renunciation to place his 
name on the register could not be treated as a 
contract entered into on the basis of the draft 
prospectus. — C ollins v. Associated Grey- 
nouND Racecourses, Ltd., [1930] 1 Ch. 1 ; 
99 L. j. Ch. 52, C. A. 

5glc, Effect of renunciation by agent In 

favour of plaintiff.] — Collins v. Associated 
Greyhound Racecourses, Ltd., No. 681b, 
ante. 

582a. Misrepresentation by promoters.]— If a 

person is induced to take shares on the faith 
of a promise by the promoters of a co., which 
promise is not kept, be is a contributory. 
His remedy is only against the persons who 
made the promise. — Be United Kingdom 
Shipowning Co., Ltd., Felgates Case 
(1866), 2 De G. J. & Sm. 456 ; 11 L. T. 613 ; 
11 Jur. N. S. 62 ; 13 W. R. 306 ; 46 E. R. 
461, C. A. 

614a. -.] — ^B. signed a printed form issued by 

the xwomotei-s of an intended co., expressing 
his willingness to become a meniber of the 
council of administration of the intended co. 
M. also wrote to the promoters promising to 
help the co. Soon afterwards the promoters 
issued a prosi)ectus in which the co. was 
described as “ to be incorporated under the 
Cos. Acts,** & an extract was given fjom the 
proposed aiiicles of assocn. to the elTect that 
there would be a council of administration 
of members of the co., ^ a list of members 
of t/liC council woB appended containing the 
names of B, cV- M. In reliance on this 
prospectus, K. applied for shares in the 
intended co. On Jan. 31, three days after 
K.’s application, the co. was duly registered 
under the Cos. Act ; & on Fob. 2, the directors 
allotted K, the shares wdiich ho had applied 
for, & approved a form of x)rospectu8 sub- 
stantially the same as that whicli had bcim 
issued by the promoters. On Feb. 11, K. 
paid the allotment money on those shares. 
On .Tune 26, K. discovered that B. & M. had 
both declined to take shares in the co, to 
become members of the council of administra- 
tion, & took out a summons to have his 
name removed from the list of sharehohiers : 
— Held : the effect of the statement in the 
prospectus w^as not merely that B. & M. had 
expressed their willingness to become 
members of the council of administration, 
but that they had authorised the imblication 
of their names as members, & as such w^as 
a false siat^^ment of fact ; the prospectus, 
although issued by the i^romoters before the 
formation of the co., was the basis of the con- 
tract between the co. K. for the allotment 
of shares ; that the misstatement in the 
prospectus was relied on by K., & w^as 
material to the contract, & consequently 
that K. was entitled to rescind the contract 
& repudiate the shares. The ct., being of 
opinion that there had been no laches or 
acquiescence, ordered K.’s name to be 
removed from the list of shareholders, & the 
money paid by him in application & allotment 
to be retiUTied with interest at 4 per cent. — 
lie Metropolitan Coal Consumers’ Assocn, 
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Kabbeuo’s Cask, [1892] 8 CL. 1 ; 01 L. J. Cli. 
741. ; 66 L. T. 700 ; 8 T. L. R. 637, 0. A. 


Angrlo-Itallan Hemp SpirriiiMe* CoV, 1189C1 1 Cli. 178 
Ltd., Lurjjran’s Caac, 11902] 1 
Ch. 707 ; Hilo Manufacturing Co., Ltd. v, Williainaoii 
(1911), 28 T. L. I?. 104 ; Malr v. J?io Grande Rubber 
Estates, Ltd., [1913] A. C, 863 ; lie Pacaya Rubber & 
Produce Co., Ltd., Bums’ Appbi., [19H] 1 Ch. 542 ; 
Goldrei, Foucard & Son v. Sinclair & Russian Chamber oV 
Commerce in London, 11918] 1 K. B. 180; Bisset v. 
Wilkinson, [1027] A. C. 177, P. C. 

642. Add, AnnotatioriH : — Consd. Clark v, Urqu- 
hart, Stracey v, Urquhart (1929), 141 L. T. 
641. Retd. Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T. 54. 

660. Add, Annotaiion : — Retd. Clark v, Urquhart, 
Stracey v, Urquhart (1929), 141 L. T. 641. 


667. Add. Annotation : — Consd. Clark v. Urqu- 
hart, Stracey v, Urquhart (1929), 141 L. T. 
041. 


677. Add. Annotation : — Reid. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. 


702. Add. AnnotcUions : — Expld. Lcgli v. Legh 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

703. Add. Annotation : — Refd. Aylott v. West 
Ham Corpn., [1927J 1 Ch. 30. 

788. Add, Annoiaiion : — Refd. The Saxicava, 
[1924] P. 131. 


(i) Other Cases (Vol. IX., p. 139). 

770a. Acceptance of sum paid into court — Effect 
on liability under 1908 Act, s. 84.] — Besp. 
applied for & was allotted debenture stock 
in W., C'., & Co., Ltd., relying upon the 
statements contained in a prospectus. The 
lirst-named ap^ilts. w'ore directors in W., C., 
<fc Co., Ltd. ; the second - named applts. 
carried on business as merchant bankers in 
the name of S. & Co., who were stated in 
the prospectus to have purchased the whole 
of the debenture stock of W., C., Co., Ltd., 
but who were alleged by resp. to have issued 
the prospectus tis agents for tho other applts. 
Resj). by his writ claimed “ damages for 
false & fraudulent misrepresentation against 
all applts., & against such of apjdts. as were 
directors of W., C., <fc Co., Ltd., compensa- 
tion under 1908 Act, s. 84, alternatively 
damages for ctmspiracy to defraud, the 
damages claimed in respect of the three claims 
being £178.” The trial judge dismissed the 
action against the lirst-named applts. with 
costs. The action then proceeded against 


the second-named applts. until they amended 
their defence by leave & paid £130 into ct. 
with a denial of liability, which amount the 
resp. accepted in lieu of the £178 churned, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. The Ot. of 
Appeal set aside the ordera & judgment of 
the trial judge & ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, & c^^nspiracy to defraud : — 
Held : (1) both on the issue of conspiracy to 
defraud & the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action & no head of damage 
remained unsatisfied of which there was any 
e\idence or which could be ordered to be 
tried anew ; (2) on the question of com- 

pensation under 1908 Act, s. 84, although 
the case should have been left to the jury 
there was nothing loft to be tried after resp. 
had taken out in satisfaction money paid in 
on the issue of conspiracy only. Compensa- 
tion was not, either as to the amount recover- 
able or the mode of measuring it something 
different from or even greater than damages. 
— Olaiik V. Urquhart, Stracey v, Urqu- 
hart, [1930] A. C. 28 ; 99 L. J. P. C. 1 ; 141 
L. T. 641, H. L. 


771a. - Order for new trial — After acceptance of 

sum paid into court.] — OjiAitK v. Urquhart, 
Stracey v. Urquhart, No. 770a, ante. 

777. Add. Annotatioyi : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 

814. Add. Annotation: — Aa (1) Refd. Jacobs ik 

Batavia & General Plantations Trust, [1924] 
2 Oh. 329. 

814a. Profit sharing deposit notes redeemable in 
four years — Company bound to redeem.] — 
Pltf., in reliance upon a prospectus issued in 
Sept., 1920, by deft, co., hereinafter called 
” the Trust,” applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 7i per cent, profit sharing deposit 
notes of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 105 per cent, by four annual drawings, &, 
under the heading ” Earlier payments,” that 
the Trust retained the right to pay oft' at 
105 per cent, aft or any of the outstanding 
notes at any time on giving three months’ 
previous notice in writing, but that in the 
event of the sale of the Trusts’ R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 


PART III. SECT. 8, SUB-SECT. 3.— - 
D. (b). 

sf. Prospectus must be issued by or on 
behalf of comjmny.] — Sect. 84 of 1908 
Act [s confined to prospectuses issued 
by or on behalf of the co. — Urquhaht 
r. Stiuckv, 11928] N. I. 162. — IR. 

678 i. Measure of damages.]— 
Urquhart v. Stracey, No. 747 1, 
post. — IR. 

PART ni. SECT. 8, SUB-SECT. 3.-^ 
D. (0). 

sm. Under Criminal Code, s. 414.1 — 
Tlio above sect. r«3late8 to the Issuing: 
of a written prospectus, statomeni or 
account by a director with the inten- 
tion of deoelviugr shareholders of a co,, 
or of Inducing soriio other person to 
entrust or advance property to the 
CO. ; fir where deft, obtained subscrip- 
tions for stock of a co., of which he 


was a promoter, upon false oral stato- 
merits : — Held : a conviction under 
that sect, was not justified. — U. r. 
ANDKRflON (1924), 55 U. L. K. 686. — 
CAN. 

sn, Ingredients of offence .] — H. 

V. Harcourt (Ont.) (1929), 52 Can. 
Crim. Cas. 342.— CAN. 

PART in. SECT. 8, SUB-SECT. 3.— 
F. (0). 

747 {. Claim for damages against 
directors — others — Joined with statu- 
tory claim for compensation against 
directors.] — Pltf. bought debentures In 
a CO. on the faith of Htatemonls in a 
prospectus. Some of defls. wore 
directors in the oo., & some were 
artners in an issuing house called 
. & Co. Pltf. claimed against all 
defts. damages for fraudulent misre- 
presentations in the prospectus & for 


conspiracy to defraud, & against such 
of defts. os were directors in the co. 
claimed compensation imder 1908 
Act, 8. 84; — Held: (1) pltf. was 
entitled to have the altomatfve causes 
of action for compensation & for mis- 
representation & conspiracy submitted 
to the jury subject to two limitations, 
(a) that he could not got damages 
more than once in respect of what 
was in substance the same cause ot 
action, & (5) that the causos of action 
could conveniently ho tried or dis- 
posed of together ; (2) if pltf. suc- 
ceeded on the cause of action imder 
sect. 84, ho would be entitled to such 
compensation aa be might prove, in 
addition to any damages already 
received %ln respect of fraudulent 
misrepresentation. — Urquhart w 
StraoeYj [19281 N. 1. 162 ; varied, 141 
L. T. 04 J, H. L.— IR. 
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the prospectus by the ct. was not confined 
to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem all the notes 
then outstanding, the holders would be 
given an option of being then paid oif in 
cash at 105 per cent, or of retaining their 
notes till the date of drawing. Bach of the 
notes, wliich was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, & was expressed to 
be subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings & the option 
retained by the Trust to pay off the not^ on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
purchase referred to in the prospectus having 
lapsed & the Trust having contracted to sell 
the R. B. estates without having given notice 
to pltf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 
the said liabDity of the Trust established & 
for an injunction to restrain them from 
dealing with the proceeds of sale withoxit in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes : — Held : 
pltf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained in two written 
instruments, namely, the deposit notes & 
the prospectus, the terms of which the ct. 
could reconcile by construing the promise 
in the prospectus as if it were inserted in the 


note as a proviso to come into operation, if 
& when the K. B. estates were sold, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise Sn an animm contra- 
hendi on the part of pltf. & the Trust had 
been clearly proved, the test laid down by 
Lord Moulton in Heilbut, Symona d: Co, 
V. Buckleton {see No. 1566) was satisfied. — 
.Tacobs V. Batavia & General Plantations 
Trust, [1924] 2 Ch. 329 ; 93 L. J. Oh. 620 ; 
131 L. T. 617 ; 40 T. L. R, 016 ; 68 Sol. To. 
630, O. A. 

818. Add, Annotations : — Consd. Ee Burton, [1627] 
2 Oh. 132. Refd. Jubilee Cotton MOls Official 
Receiver & Liquidator v. Lewis, [1924] A. 0, 
958. 

820. Add, Annotations: — As to (4) Refd. Long 
Acre Press v, Odhams Press, [19.30] 2 Ch. 196. 
As to (5) Consd. Atherton v, British Insu- 
lated & Helsby Cables. [19261 I K, B. 421. 
Generally, Reid. Stapley v. Read (1924), 131 
L. T. 629. 

826. Add, Annotation : — Consd. Oswald Tillotson, 
Ltd. V, I. R. Comrs. (1932), 48 T. L. R. 628. 

834a. Order under 1920 Act, s. 56 (3) — What 
amounts to special circumstance — Not mere 
solvency of company.] — Practice Note 
(1930). 69 L. Jo. 252 ; 109 L. T. Jo. 283 ; 
[1930 W. N. 78. 

839a. Company in voluntary liquidation.] 

— ^A reduction, reorganisation 5c increase of 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further proceedings in a voluntary 
winding up stayed. — lie Walters (Stephen) 
Sons, Iytd. (1926), 70 Sol. Jo. 953. 

871. Add. Annotation -Consd. Kirby v, Wfikins, 
[1929] 2 Ch. 444. 


PART III. SECT. 10, SUB-SECT. 1. 

sp. Includes premiums on sale of 
stock .] — Toronto v. Consujikrs^ G 
Co., [19271 4 D. L. R. 102.— CAN. 

PART nr. SECT. 10, SUB-SECT. 3. 

A. 

834a !. Order under 1929 Act, 
.S'. 66 (3) — What amrjunts to .special Hr- 
curru^tances.] — In a petition at tbo 
iustanee of a Hhippingr co. for coiiflroia- 
tion of a rednetion of capital, it 
appeared that the* <to. liad no dcheutnres 
<»r dcbentniv stock, that the co.’h only 
debtH, coDHifited of exi»enditiire in- 
curred by itH fihiiw in the course of 
their voyaffes, the amount of which 
would not be oHcertained till their 
return ; that such debts were, in 
practice, retyularly discharjtod oe Hoon 
as tlu^lr amount had been OHcertoincd ; 

that the value of the co.’s ships w*aa 
umT)lo security for its outstanding: 
debts. ()i\ a motion for an order in 
teniis of Cos. Act, 1929, a. 66 (3), the 
ct. directed that the provisif*ns of Cos. 
Act, 3920, s. .66 (2), should not apply 
to the cre^ditorH of the co. or any claea 
of them ; &: confirmed the reduction 
of capital simpliHU ^ r. — Re Unifrtjitco 
Steamship Co., [1930] s. C. 1104 . — " 
SCOT. 

834a il. .] — In a petition 

at the Instance of a colliery oo. for 
nonflrmatJon of a reduction of capital, 
it nppeaj*od that tlwi co. had no 


debentures or debentm*e stock ; that 
the CO. *8 principal creditors were trade 
creditors, mineral owners in respect of 
lordships, employees in respect of wages, 
& the collec'.toi’s of rates & taxes ; that, 
during: the dependence of the petition, 
all these crediU>rs, with one exception, 
had bijon paid or had consented to the 
propo8t?d reduction ; that tho remaiu- 
fnff creditor, Ihe Inland Revenue, 
whose claim was for J£I9,690 in respect 
of uuascertaiiKMi Income tax liability 
had, in accordance with department 
practice, declined to sign any consent, 
but had stated no objection to the 
proposed reduction ; & that the value 
of ihe co.’s liquid assets was ample 
security for ita outstanding: liabilities. 
On a motion for an order in terms of 
Cos. Act, 1929, H. 56 (3), tho ct, found 
it unnecessary to apply the provisions 
of Cos, Act. 1929, 8. 56 (2), & confirmed 
tho reduction of capital slmplicUor . — 
Re CAT3ZOW Coal Co., Ltd., [1931] 
S. C. 272.— SCOT. 


PART III. SECT. 10, SUB-SECT. 3.— C. 

•q. CaiicelkUion of vendor*s shares .] — 
Deft. CO. was inoorpopated for tho 
express purpose {inter alia) of acquiring 
the assets Sc business of a certain boiler 
works of which pltf. was the prlncipaj 
owner. Under an agreement between 
pltf. Sc the CO., which modified an 
earlier amement, the oo. agreed to 
assume the liabilities of said business 
and to issue to pltf. fifty -five of the oo.’s 

8 


shares fully paid up in consideration of 
tho transfer of the asnets of said works. 
It was then disco voi*ed that the Habili- 
tios of pltf. *8 business equalled or 
exceeded the value of its assets, & ho 
Sc the CO. entered into a compromise 
agreomtmt under which his said shares 
were surrendered Sc cancelled Sc ho 
agreed to take In lieu thereof whatever 
the shareholders shoul<l vote him : — 
Held ‘ said compromise agreement was 
within the power of the co. ; it did not 
bring about a real reduction of capital 
or constitute a purchase by the co. of 
Its own shares or pixdudice creditors. — 
Rattkbsdn V . Vuix’AN Iron Works, 
[1930] 1 W. W. II. 640 ; 2 D. L. B. 
961 ; 42 B. C. R. 300 ; affg., [1929] 
4 D. h. R. 508, O. A.— CAN. 


PART ni. SECT. 10, SUB-SECT. 8.— 
F. (a) iii. 

sr. Free shares taken by pronuders .] — 
Where on an unopposed petition by a 
CO. for confirmation of resolutions for 
the reduction of capital 8c cancellation 
of shares, It appeared that the pro- 
moters h^ taken a large bolding of 
free shares & that one of the objects of 
the petition was probably to the 
promoters of a possible liability in 
respect of these shares : — Held : the 
reduction Sc cancellation of the shares 
should be confirmed. — Re Adblaioe 
Mortoauk Sc Investment Oo., Ltd. 
(1988), S. A. S. R. 478.— AU8. 
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887, Add. Annotation: — Refd* Re Boltuii, E.c p. 

• North British Artificial Silk. Ltd., [1930] 2 
Ch, 48. 

942a« Resolution before operative date of 1929 
Act — Confirmation after such date.] — Re 

Grayson, Hollo & Clover Docks, I-.td. 
(1930), 09 L. Jo. 15] ; 100 L. T. Jo. 144 ; 
[1930] W. N. 27. 

977a. Large fund available to meet 

liabilities.] — Re Antwerp Waterworks C(^., 
Ltd., [1931] W. N. 186 ; 172 L. T. Jo. 75 ; 
72 L. Jo. 79. 

1016. Add. Avnoiaiion : — Refd. Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 

1017. Add. Annotation : — Refd. Re Dampney & Re- 
duced (1924), 68 Sol. Jo. 718 ; Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 

1019a. Passing of special resolution — & confirma- 
tion by court.] — (1) The proper form of 
minute in petitions for reduction of capital is 
not as set out in Re Salinas of Mexico^ 
[1919] W. N. 311, but should state that the 
capital has been reduced “by a special 
resolution confirmed by an order of the High 
Ct. of Justice.** (2) With regard to the 
form of notice of registration pursuant to 
1908 Act, s. 61 (3), it is a sufficient com- 
pliance with the statute to give such notice 
in the short form approved in Re Oceana 
Development Co. (1912), 66 Sol. Jo. 537, which 
removed the objection to the length of the 
minute . — Re North Pole Ice Co., Ltd. & 
Reduced, [1924] W. N. 131. 

Annntniwn: — Ae to (1) Eipld. Be Dampnoy & Reduced 
(1924). 68 Sol. Jo. 718. 

1019b. .] — Where a petition for reduc- 

tion of capital does not involve & is not 
followed by any sub-division, consolidation 
or reoi^anisation of sliai'e capital, the old 
form of minute used in cases of simple 
reduction is correct, & it is not necessary to 
state that the capital has been reduced by 
virtue of a special resolution, & with the 
sanction of an order of the High Ct. of 
Justice . — Re Dampney & Co., Ltd. & 
Reduced (1924), 68 Sol. Jo. 718. 


1029. Add. Annotation : — Refd* He Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 96 L. J. Ch. 487. 

1086. Add Annotation : — Refd. Re North Pole Ice 
Co. & Reduced, [1924] W. N. 131. 

1036a. 0 — Re North Pole Ice Co., 

Ltd., &; Reduced, No. 1019a, ante. 

1080a. Company In voluntary liquidation.] — 

Re Walters (Stephen) & Sons, Ltd., No. 
830a, ante. 

1087. After this case add - 

- — .] — SeCf nowt 1929 Act, 

K. 163 (5). 

1102. Add. Annotations -Apld. Parker & Cooper 
V. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928). 44 
T. 1 j. R. 292 ; Re Lee Behrens & Co. (1932), 
48 T. L. R. 248. 

1108. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1926] Ch. 407. 

1124. Add. Annotations : — Consd. I. R. Comrs. v. 
Doncaster (1924), 93 L. J. K. B. 338; Re 
Speir, Holt v. Speir, [1924] 1 Oh. 359; I. R. 
Comrs. V. Pi8her*8 Exors., [1926] A. C. 395. 
Folld. I. R. Comrs. v. Wright (1926), 96 

L. J. K. B. 982 ; Re Taylor, Waters v. Taylor, 
[1926] Ch. 923. Distd. Re Bates, Mountain v. 
Bates, [1928] Ch. 682; Parker v. Chapman 
(1928), 138 L. T. 729 ; Hill (It. A.) v. Perma- 
nent Trustee Co. of New South Wales, [1930] 
A. C. 720. Refd. I. R. Comrs. v. Burrell, 
[1924] 2 K. B. 62 ; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J. K. B. 364. 

1125. Add. Annotation A.-O. v. Tube 

Investments, Ltd. (1930), 142 L. T. 561. 

On Increase of capital.] — After this cross- 
reference add 

1126a. When increase takes place.] — In Dec. 

1927, resp. co. passed an extraordinary reso- 
lution that the capital of the co. be increased 
to £1,550,000 by the creation of 300,000 new 
ordinary shart‘8 & payment was made on the 
increase of the stamp duty under Stamp Act, 
1891 (c. 39), s. 112. On the same day the 


PART III. SECT. 10, SUB-SECT. 3.— 

F. (•). 

926 1. Nominal vapilal not reduced — 
Amount returned liaJde to he called up 
a^dn .] — Uy spwiial resolution under 
Cos. Act. 192J), s. 5r>. a lijuitod cu. 
resolved that, in ivspect of each fully- 
paid share of its issued capital, th<i 
MUjn of 2s. he paid off *‘ upon the 
footing? that the amount so retnmed 
or any part thereof may bo agrain called 
up.*’ in a petition at the instance of 
the CO. for confirmation the proposed 
reducXlon : — Held : the f<»rm of the 
reduction was competent & the ot. 
confirmed tlie reduction simpUciter . — 
lie Brown, Sons & Co., [T931] S. C. 
701.— SCOT, 


PART III. SECT. 10, SUB-SECT. 3.— 
G. (b). 

I J. Without remit to reporter — 

Creditors not FowucBS 

^^midbkn), Ltd., [19281 S. C. 186. — 

f ii, .] — In a petition for 

reduction of capital presented by a co. 
in which it was stated tliat the pro- 
posed reduction did not involve either 
the dlmlnntion of liability in respect 
of any unpaid share ca-pltal or the 
payment to any shareholder of 
paid-up share capital, & that the rights 
of creditors were not afteoted in any 
way, & further, that the leading 
creditors & all the shareholders had 


asKOiitcd to the proposed reduction, 
t,he c‘t,. dispensed with a remit to a 
rcuiortcr, & granted the prayer ol the 
petition.— He Scottish STMuriNU & 
Engunkkiitno Co., Ltd., [19281 S. C. 
484.— SCOT. 

f iii, .1 -/i’c Hay & Sons, 

[1928] S. C. 622.— SCOT. 

PART III. SECT. 10, SUB-SECT. 3.— 
O. (0) ii. 

96 1 i. When dispensed with. Where, 
on an apidication by a limited co. for 
confirmation by the ct. of a reduction 
of its capital it appears that the co. s 
only creditors are those in respect pi 
trade liablUtles incurred from day to 
day during the current month, the ct. 
may make an order conftrming the 
reduction forthwith & dlspen'iing with 
the advertisement of the presentatipu 
of the petition & the settlement of the 
list of creditors . — Be A. Le^er & 
Co. Fry., Ltd. (1929), V. L. R. 316 ; 
1929 A. L. R. 205.— AUS. 

PART 111. SECT. 10, SUB-SECT. 3.— 
G. (d) i. 

967 ^ Who are creditors Persons 
eniUled to nnclnitned dividends,] — Ari- 
zona Copper Co., PKTmoNKBfi, [19263 
S. C. 316.— SCOT, 

PART 111. SECT. 10, SUB-SECT. 3.— 
G. (e). 

•t. Funditm of court — What court must 

9 


consider.y-Re MiLli^ (E. W.), Ltd., 

[19261 N. Z. L. li. 227.— N.Z. 

PART III. SECT. 10, SUB-SECT. 3.— 
G. (g) ii. 

p J, Airuyuni after increase 

by subsequent resolution. ] — Held : when 
a CO. has passed the necessary resolu- 
tions to reduce its capital, subject 
to the approval of the ct., by writing 
down the par value of the existing 
shares. &, on such reduction being 
confirmed by the ct., to increase its 
capital by the creation of further share^ 
the mlnuto required to be recorded 
under Cos. Act, 1908, s. 51, should set 
forth (a) the state of the co.’s capital 
after ^^ug effect to the reduction as 
sanctioned, & ib) the state of Its capital 
as increased by the resolutions passed 
conditionally upon such reduction 
taking effect,— D. Simpson, Ltd., 
[19291 S. C. 65.— SCOT. 

PART III. SECT, 10, SUB-SECT. 4. 

gi, .] — Held: the proposed 

arrangement was so drastic in its 
destruction of the sinking fund 6c 

S laced absolute power in the hands of 
tioae who controlle.d the co. to redeem 
whoso stock they pleased, as to make 
It a violation of the rights of the 
minority ; & for that reason approval 
of the arrangement should bo lefuflea. — 
Be Second Standard RoyALWEs. 
Ltd. (1930), 66 O. L.‘R. 288.- CAN. 
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CO. passed an extraordinary resolution altering 
the Arts, of the co. & adding an Art. 44 (a) 
which provided “ the directors of the company 
for the time being be & they are hereby autho- 
rised from time to time by resolution passed 
by them to increase the existing capital of 
the CO. fi*om £1,550,000 to £2,500,000 by the 
creation of 950,000 additional shares of £1 
each. Such increases within the limits afore- 
said may be made successively & such 
new shares shall have ’* certain priorities & 
rights. The Crown asserted that imme- 
diately on the creation of Art. 44 (a) there was 
an increase of capital within the meaning of 
Stamp Act, 1891 (c. 39), s. 112, & stamp duty 
was payable on the 950,000 new shares: — field: 
under Art. 44 (a) two steps were necessary 
before an increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39), 
s. 112 ; first the introduction of the article 
& then a step which might not in fact be ever 
taken, namely, a resolution creating the 
increase or some of the increase of the capital 
authorised by the article ; & until the 

directors exercised the power to increase 
given to them by the article there was no 
increase in the registered capital of the 
company A; no duty was attracted under 
sect. 112. — A.-G. V. Tube Investments, 
Ltd. (1930). 142 L. T. 561, C. A. 

1127, Add, Annotation : — Aa to (2) Distd. Aus- 
tralian Investment Trust, Ltd. v. Strand A 
Pitt Street Properties, Ltd*. (1932), 48 T. L. K. 

040. 

1133. A(kL A nnoiation : — Refd. Australian Invest- 
ment Trust, I^td. V, Sti‘and & Pitt Street 
Properties, Ltd. (1932), 48 T. L. R. 646. 

1134. Add. Annotation : — As to (2) Refd. Lynde 
V. Maah, [1928] 2 K. B..93. 

1153a. Liability of sub-underwriter.] — Ice 

Rinks, Ltd. v. Mathuen (1930), 74 Sol. Jo. 

41. 

1169. Add. Annotation: — Gonsd. Collins v. Associ- 
ated Greyhound Racecourses, Ltd., [19301 
1 Ch. 1. 

1169a. Directors without know- 

ledge that misrepresentation basis of con- 
tract.] — Collins v. Associated Greyhound 
Racecourses, Ltd., No. 581a, ante. 

1169b. Between company & agent ! 


for undisclosed principal — Renunciation by 
agent in favour of principal.] — Collins* v. 
AssociATEib Greyhound Racecourses, 
Ltd., No. 581b, ante. 

1206. Add Annotations : — Distd. Pailin r. Northern 
Employers’ Mutual Indemnity Co., [1926] 2 

K. B. 73. Gonsd. Hindmarch v. Caiterthome 
Colliery Co. (1928), 21 B. W. C. C. 44. Refd. 
Wales v. Iron I^des Employers’ Assocn. 
(1928), 21 B. W. C. 0. 316. 

1220. Add. Annotaiion : — Dbtd. Shutileworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

1226. Add. Annotations: — As to (2) Expld. A^icul- 
tural Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. Apld. Ee 
Wilts & Somerset Farmers, [1928] Ch. 809. 

1226a. .] — Agricultural Wholesale 

Society v. Biddulph A District Agri- 
cultural Society, No. 43 1 a, ante. 

1230. Add. Annotations : — Refd. Biddulph A Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilts A 
Somei'set Farmers, [1928] Ch. 809. 

1265. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 

1265a. — — In the absence of fraud ovmala 

fides^ a cestntque trust cannot be put on the list 
of contributories, though he may be called 
upon to indemnify his trustee. — Be Electric 
Telegraph Co. op Ireland, Bunn’s Case 
(1860), 2 De G. F. A J. 275 ; 9 W. R. 43 ; 45 
B. R. 627 ; sub nom. Re Electric Telegraph 
Co. op Ireland, Ex p. Bunn, 3 L. T. 567 ; sub 
nom. Electric Trlegbapii Co, op Ireland v, 
Bunn, 29 L. J. Ch. 913 ; 6 Jur. N. S. 1223, 

L. JJ. 

1268. Add. Annotation : — Refd. Re Anderson- 
Berry, Harris r. Gridith, [1928] Ch. 290. 

1320. Add. Annotation : — Apld. Re Hobson, 
Houghton, [1929] 1 Ch. 300. 

1342. Add. Annotation: — Generally , Refd. Green- 
wood V. Martins Bank, Ltd. (1931), 47 
T. L. R. 607. 

1411a. Where further investigation required.] 

— On an application under 1908 Act, s. 32, 
by summons or motion, for the rectification 
of the register, if there is some question in 
dispute requiring investigation the practice 
is for the judge not to make an order for 


PART III. SECT. 11, SUB-SECT. 2, 

A. (a). 

sc. Affreetnent to jmj/ emnmisHion — 
Ultra vires.] — An agreement wtia 
entered into by applt. co., IneorporaUMl 
In New South Wales, for the under- 
writing by thorn of a proposed Issue of 
capital of resp. co. The taking up of 
any of the shares pursuant to the undcr- 
A\Titing agreement involv’cd the 
payment out of resp. co.’s share capital 
of a commission to applt. co. in respect 
of such shares. The Now South Wales 
(Jos. Acts, 18U9 to 1918, contain no 
Iirovision expressly authorising the 
payment, of underwTiting commis- 
sions. On a claim by applt. co. that 
the nlulcn^Tititlg agreement was ultra 
r/ires resp. co, & unenforceable '.—Held : 
inasmuch as the agreement w^ould 
result In aT)plt. co, receiving from 
I'eap, CO, a djsconnt for which there 
was no consideration it was ultra 
vires resp. co.— Auktkalian Inwebt- 
MEXT Till 'ST, l/n>. r. Stkaxd & X^irr 
Street i*nopEUTiiiS, Li'd., A. 0. 

735 ; 48 T. L. K. 846, 1'. 0.— AUS. 

PART III. SECT. 11, SUB-SECT 3.-B. 

»w. To account to company 1 or money 


received before incorporaiion of com- 
pany.] — Where a oo. brought an action 
against an underwriter, & recovered 
a verdict for £317 10s.: — Held: as 
deft, by his statement of accounts had 
not admitted that he held any money 
for the CO. *8 use, the verdict should be 
sot aside & judgraont entered for him. 
— Hakmoxic IlEsoNATon, Ltd. v. 
Walton (1927), 27 S. R. N. S. W. 81 ; 
44 N. S. W. W. N. 50.—AUS. 

PART III. SECT. 12. SUB-SECT. 4.— 
B. (a). 

ay. Company holding franchise — 
Secoyid company owning shares — 
Whether liable to Municipal <£• Public 
Utility Ibxird.] — Where a co. has been 
give.n a franchise, the fact that all it<B 
issued shares, except qualification 
shares, are hold by another co, & that 
its oflicers aw all officers of such other 
CO. does not impose on the latter oo. 
the obligations with respect to the 
franchise which the fonnor co. is under 
&, therefore, does not subject it to 
cinders of the Municipal & Public 
UtiUty Board with respect to said 
obligations.— Rc SuBtmBAN Rapid 
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Tkanhit Co., Winnipko Eleottuo Co. 
Sc UUUAL Munioipautv of AsaiNl- 
L. fI931J 1 W. W. R. 778.— CAN. 


PART III. SECT. 13. SUB-SECT. 6.— 
B. (d) vii. 

1374 1. Wrong entry of nature of 
shares — Agreement to take paid-up 
shares — Shares entered as xtarlly paid.V^ 
lie Ctrs'roM fInasK MoTf)n Co., Ltd. 
frx VOLUNTAKY LIQUID ATfON), U928J 
St. R. Qd. 338.— AUS. 


PART in. SECT. 14. 

sz. Preference shares.**] — ** Pre- 
ference share Is an Indellnite term, 
having a commercial or popular rather 
than a legal import. Where a pre- 
ference of any cnaracter Is given to 
the holder of a share, the circumstance 
that in other respects he is deprived 
of the usual rlgnts of a holder of 
common shares does not prevent his 
share from being properly designated a 
“ preference share.” — Uubas v. Park- 
inson, 11929J 3 D. h. IL 668; C4 
O. L. R. 87.--OAN. 
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roctiflcatioii but to make an order dismissing 
the summons on motion & leaving it open 
to appct. to bring an action. — Re Greater 
Britain Proditctr Devet.opment Corpn., 
Ltd. (1924), 40 T. L. K. 488, D. 0. 

1483. Add* Amioiation : — Hefd. Bombay Official 
Assignee v* Shroff (1932), 48 T. L. ll. 443. 

1448a. Right to issue stock warrants payable 

to bearer.]— There is nothing in the Cos. Act. 
1029 (c. 23), that, oxi^ressly or by implica- 
tion, deprives a co. of the power to issue 
warrants to bearer in respect of stock. — 
PiLKINGTON V. UNITED RAILWAYS OF THE 

Havana & Regla Warehouses, Ltd.. [ 1930] 
2 Ch. 108 . 99 L. J. Ch. 555 ; 144 L. T. 115 ; 
46 T. L. R. 370 ; 74 Sol. Jo. 264. 

1448b. Conversion of preference shares into 
ordinary shares — Whether alteration in status 
of shareholders.] — Where preference sliare- 
holders had tlie right to give six months’ 
notice converting thtdr shares into ordinary 
shares, some of them gave such notice less 
than six months before the co. went into 
voluntary liquidation : — Held : such notice 
was vtiJid tt ofi'cictual to convert their pre- 
ference shares into ordinary shares, &; did 
not create an alteration of their status after 
the commencement of the winding up vvitlun 


1908 Act, 8. 205. — Re Blaina Oollibuy Co., 
Ltd. (1926). 70 Sol. Jo. 404. 

1455a. Power in memorandum — No pro- 

vision in articles.] — Campbell v. Rofe, [1932] 
W. N. 260, P. C. 

1461. Add, Anvoiation: — Consd. CoUaroy Co. v, 
Giftard, [1928] Ch. 144. 

1472. Add, Annotation : — Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. C. 851. 

1480. Add, Annotations : — Generally, Consd. Aus- 
tralian Investment Trust, Ltd. v. Strand 
Pitt Street Properties, Ltd. (1932), 48 
T. L. R. 646. Refd. Humphrey &; Denman v, 
Kavanagh (1926), 41 T. L. R. 378. 

1515. Add, Annotation : — Refd. Kirby v, Wilkins, 
[1929] 2 Ch. 444. 

1552. Add, Annotations: — As to (2) Dlstd. Collins 
IK Associated Greyhounds Racecourses, [1930] 
1 Ch. 1. As to {4:) Dlstd. Collins v. Associated 
Greyhounds Racecourses, [1930] 1 Ch. 1. (In 
my view the headnote of the report is in- 
accurate so far as it states what (jonstitutes 
the fourth head, which should read, “Where 
the contract is made to the knowledge of the 
CO. on the basis of certain representations, Sc 
it turns out that some of them were material 
Sc untrue,” per Luxmoore, J.). 


PART III. SECT. 16 SUB-SECT. 1. 

1450 ii. .]— The 

meniorauchim of aaaocn. of a co. 
provided, inter alia, that the preference 
stock should rank as to dividend Sc 
capital In priority to the ordinary 
stock Sc all otiior stock & Hharos in the 
capital for the time bcine: of the co.. 
& that it should he subject to the 
other provisions with regard to the 
same contained in the articles of 
assocn/’ 'fhe arts, of assocu. set forth 
that the co. might Increase Its share 
ca.pit4il by the creation of new shares, 
with such preference over other share.s 
or stock as it might direct, provhJtMl 
that no share.s or stock should be 
created with a preference over, or 
ranking pari passu with, tl»c existing 
preference stock without the sauction 
of the .stockholders olTected : — Tlild : 
upon a sound construction of Uio 
memorandum of assocn., the co. had 
not power at its own hand, even with 
the sanction of the preference stock- 
holders, to create new preference stock 
ranking pari passu with existing 
prefenmeo stock ; & that an altera- 
tion of the memorandum was necessary 
for that purt»oi^o* — Rf Scottibh 
National Trust Co., [1928] S. C. 
499.— SCOT. 

e i. .1 — The decision of Andrews 

V. Gas Meier Co., No. 1459, mu.st bo 
taken as indicating that if the arts, 
of assocn. of a co. make no reference 
to the issue of preference shares, 
preference shares cannot bo issnc4. 
Under the arts, of assocn. of a eo. the 
directors w'cro empowered to allot or 
otherwise dispose of shai-cs ** on such 
terms and (conditions ** as they thought 
flt, & the CO. in general meeting was 
empow^ered to increase capital by the 
creation of new shares to bo issued 
“ upon such terms & conditions & with 
such rights and privileges annexed 
thereto as the general meeting should 
direct. The articles further provided 
that ‘"subject to the rights ottacUed 
to shares issued on special conditions 
. , . the profits of the oo. should be 
divisible among the members in pro- 
portion to the capital paid up or 
deemed to be paid up on thc^ shares 
held by them : — I/eld : the directors 
were authorised to issue preference 
shares.— iife Marlow Rolls Theatres, 
Ltd.. 47 N. S. W. W. N. 183.— AUS. 


PART III. SECT. 15, SUB-SECT. 2. 

k i. Potcer to modify rights by bye-law 
— Validity of bye-law — Companies Act, 
/?. S. C„ 1906 (e. 79). 1 — Holmrstep V. 
Alberta Pacific Grain Co., J^td. 
(Alta..), 119281 I D. L. R. 135 ; [1927] 
3 W. W. II. 707.— CAN. 

PART III. SECT. 17. SUB-SECT. 1.— 
A. (a). 

b i. .1 — Held : persons, w'ho, 

intending to become sharclioldors In a 
proposed co.. had signed & sealed a 
“ subscribers" agreement,*’ worc^ not 
shareholders. — Re Blubhird Corpn.. 
Ltd., ri92C] 2 D, L. 11. 484 ; 68 

O. L. R. 486.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
B. (a) i. 

s i. .1 — Where the 

evidence was not conclusive : — Held : 
in the circumstances A. *8 agreement 
for emjjioyinent stood by itself, Sc his 
status as a shareholder, wliich was 
c.st.ablislied by what he had done & 
omitUHl to do, was not atfccted. — ftc 
Buff I^esj^ed Briok Co. (1924), 36 
O. L. R. 33.— CAN. 

c i. Balance to be paid on com- 

mencement of undertaking by company.] 
— A. added on the foot of an applica* 
tlon for sliares the words : “ This sub- 
scription is given on the understanding 
tliat 1 am to be called upon for the 
balance of the money tvhen building 
operations commence ** ; — Held : this 
stipulation bad nothing to do with 
his liocoming a sharoholdt'r : & failure 
of the 00 . to commence building did not 
entitle A. to rescind bis contract. — 
Re National Stadium, Ltd. (1924), 
65 O. L. R. 199.— CAN. 

I u ,1 — K. relied, 

entitling him to rescission, upon the 
non -fulfilment of a condition that a 
building should bo erected on a certain 
site : — Held : his agreement con- 
fitiluted A. a shareholder in prwsenti. 
Sc the condllion slioiild he treated 
merely as a (JoUalcrai obligation on the 
partof tbo oo. — IfeNATiONAL S tadium, 
Ltd. (1924), 55 O. L. R. 199.— CAN. 

PART 1X1. SECT, 17, SUB-SECT, 1.— 
D. (b). 

sy. AhrogatUyn of original agreement — 
Ascertainment of terms of substitvtcd 
oral agrecjnent] — Lazier v, McCui.- 
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Bouan (1913), 25 W. L. R. 011 : 14 
I). L. R. 270 ; 6 Alta. L. R. 503.— 

CAN. 

PART III. SECT. 17, SUB-SECT. 1.— E. 

d I. after election to retain 

bharcs.] — McDonald v. Wathakei, 
Ltd., [1924] N. Z. L. R. 201.— N.Z. 

I i. fxipse of time .] — Where the 

owner of shares held In ewirow agreed 
to sell them, & certificates therefor 
were issued in the name of the pur- 
chaser & retained hy the trustee pend- 
ing fuJfibnent of the terms of the trust 
agn^ement, but no demand had yet 
been made upon the purchaser for 
I)ayjnent : — Held : the fact that there 
was a lapse of about four years without 
any action being taken by (.he pur- 
chaser displaying any right of owner- 
ship or interest in the shaivs did not 
show’ that ho had abandoned the con- 
tract of purchase. — Dallas & Bikke 
c. Dall^vs Oil (Jo., Ltd., & Webster, 
[1930] 2 W. W. R. 301 ; 2 D. L. R. 
788 ; 24 Alta. L. R. 445 ; affd., [19311 
S. C. R. 220 ; 2 D. L. R. 733.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— F. 

m i, .] — The ct. has Juris- 
diction to dccn^e specific performance 
of a contract with a co. for the pur- 
chase of shares thenuif, but the matter 
is one of Judicial discretion, i.c. con- 
tracts for the sale of shares are trcal^jd 
on th(j same principles as to the exercise 
of the ct.’s jurisdiction to decree 
specific performance as arc contnicts 
relating to land. — McDougal Sfasur 
Exploration Co. of Canada, Ltd. v. 
SoLLowAY Mills & Co., [1931] 2 
AV. W. R. 516.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (a). 

1563 vi. .] — Milne v. Durham 

Hosiery Mills, IyjT>., [1925] 3 D. L. R. 
7‘25 ; 57 O. L. R. 228.— CAN. 

1553 vii, .] — Pathescopb Union 

OF South Africa, liTD. v. Malmnick, 
[1927] App. D. 292.— S. AF. 

1563 viii. .] — RoBEK'rs r. Arnott 

Co., [1932] 1 D. L. B. 798.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (b). 

sa. Representation must have induced 
contract. ] — MARrriME United Farmers 
Co-operative. Ltd. v. Dickie, [1925] 
1 D. L. 11. 377 ; 52 N. B. R. 42.— CAN. 
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1565, Add, Annotation : — Reid. Sullivan v, Oon- 
ln stable (1932), 48 T. L. R. 267. 

1585, Add, Annotations : — Reid. Re Royal British 
Bank (1869), 3 De G. & J. 887; Western 
Bank of Scotland v. Addie, Addle v. Western 
Bank of Scotland (1807), L. R. 1 Sc, & Div. 
146. 

1589a. Statement by agent — That application 
purely formal.] — B., acting as agent of pltf. 
CO,, represented to deft, that the co. owned 
valuable rights over certain mines in China, & 
deft, agreed to go to China & investigate & 
make a report upon the properties, & he 
signed an application form for 2,000 £1 
shiires upon a representation by E. that the 
application was purely formal, & deft, paid 
£250 on allotment upon a representation by 
E. that the payment was for an option on 
250 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft, at a meeting at 
which E. was in the chair, but no notice of 
the allotment was sent to deft. Deft, went 
to China & pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.’s representations were false & that the 
mining rights were valueless. In an action 


in which pltf. co. in liquidation claimed 
(inter alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft, 
intended only to take an option on the shares 
& had never contracted to take them the 
action failed : — Held : although E. was an 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft, 
the latter could not be treated as having 
agreed to take the shares, & the decision of 
the trial judge must be afdrmed. — Humphrey 
& Denman, liTD. (In Liquidation) v. 
Kavanagh (1925), 41 T. L. R. 378, 0. A. 

16041<. Add, Amioiation : — Reid, lie United Citizen’s 
Investment Trust (1981), 101 L. J, Ch. 17. 

1644a. Contract to repay advance after 

allotment.] — Wheeler v. Fraud (1898), 14 
T. L. R. 302, 440 ; 42 Sol. .To. 364, C. A. 

1645. Add. Annotation : — Distd. Lynde v, Na^h, 
[1928] 2 K. B. 93. 

1653. After this case add : — 

.] — nowt 1920 Act, s, 39 (1). 

1654a. What amounts to.] — In Jan. 1920, 

K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed. 
On Apr. 14, Y. purported to transfer to K. 


PART III. SECT. 17, SUB-SECT. 1.— 
G. (0). 

1588 ii. .] — Deft., director 

of a CO., without putting his signature 
to any written document, made 
fraudulent misi'eprcseutationa as to 
t he financial position of the co., whereby 
pltf. was induced to apply & pay for 
shares : — //eld : Lord Tontorden’s Act 
had uo application to the case, & pltf 
was entitled to recover from deft, the 
amount paid for the shares. — Diamanti 
e. Martelli, [19231 N. Z. L. R. 663. — 
N.Z. 

t. Read now *'1588 i.** 

g. Road now " 1588 il.*’ 

1588 iii. — — PETRtmTE 

& Challenge I£j:aters, Ltd. v. 
liODLEY, No. 400 i., a7ite. — N.Z. 

PART HI. SECT. 17, SUB-SECT. 1.— 
G. fd). 

r i. .} — Trusts & Guarantee 

Co. V. Smith, [1924 J 2 D, L, H, 211 ; 
54 O. L. R. 144 ; 4 C. B. R. 195.— 
CAN. 

r ii. .] — He National STADruM, 

Ltd. (1924), 55 O. L. U. 199.— CAN. 

r ill. .] — If a shareholder desires 

to rescind bis contract to take shares 
in a CO., then, in order to make the 
rescission efPtwdive, he must before 
the commencement of the winding-up 
either have bis name removed from 
the re^ster of members, or Institute 
appropriate legral proreedlngs to have 
It remove<i. Pltf. who had been 
induced to take shares under circum- 
stances which entitled him to repudiate 
bis contract, duly Dotlfled deft. co. 
of his repudiation. Negotiations were 
then entered into between pltf. & the 
director of the co. tvith reference to the 
mode of re]>ayinent to pltf. of the 
moneys duo to him by the co. No 
agree.Tnent was, however, arrived at 
betwcfin tho parties, & after some 
further delay pltf. commenced an notion 
claimiug, infrr alia, an order directinipf 
the removal of his name from the 
resrister. A few days prior to the 
commencement of this action, the 
directors, without any notice to pltf., 
passed an effective resolution for the 
voluntary winding up of the oo. • — 
Field : the claim for the 1‘ectlfieation 
of the rotfister was, under the circum- 
stances, too late & must be refused. — 


I Fleming u. Eclipse Laundry Co., 
j [19281 N. Z. L. R. 598.— N.Z. 

j 6b. Failure to repudiate before derlara- 
I Hon of ineoUency,\ — Apart from the 
i effect of the commencement of winding: 
up, It la too late for a shareholder in a 
limited co. to apply for rectification of 
the register of shareholders, on the 
ground of misrepresentation, after 
there has been a definite public declara- 
tion of insolvency, & this Is so whether 
the business has in fact been kept 
open as a going concern or not. — Re 
Lucks, Ltd., Serpkll’s Cabe, [19281 

V. L. R. 466 ; 49 A. L. T. 270 ; [1928) 
Argus L. R. 288.— AUS. 

: PART in. SECT. 17, SUB-SECT. 2.— A. 

! 1606 iii. AgreemerU to subscribe 

' for shares when caUed upon,) — Beard- 
more & Co.. Ltd. v. Barry, [1928) 
S.C. 101.— SCOT. 

FART III, SECT. 17, SUB-SECT. 2.— 
B. (a), 

f i. .) — Where a contract to 

purchase shares was entered into by 
one of two partners of a trading firm, 
without authority express or implied, 
& owing to a clerical error tho firm 
was not entered on the register of 
members & the name of the other 
partner alone was entered : — Hdd : 
the latter was never under any liability 
to the CO. &; could not be made a 
contributory. — M aseoak v. McKenzie 
& Son, [19241 2 D. L. R. 1242 ; 2 

W. W. R. 521.— CAN. 

PART III. SECT. 17, SUB-SECT. 2.— C. 

gc, nominee liable — 

Nominee incapable of contractino .] — 
Petitioner’s father signed her name to 
a stock subscription book of a bank, 
paid the calls, & received the dividend 
cheques, which were indorsed by her 
at her father’s request, the moneys 
being received by bun. Tho bank was 
put into liquidation by winding-up 
proceedings, & the order for call against 
contrlbntorles was made three months 
before she came of age. A year after 
the iiquldatioD commenced she took 
proceeding to have her name removed 
from the list of contributories : — Held : 
she was not liable as a oontiibutory, 
& her name must be removed from the 
list. — He Central Bank & Hogg 
(1890), 19 O. R, 7.— CAN. 
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PART HI. SECT. 17, SUB-SECT. 3.— A. 

f i. ^.3 — Allotment is the accept- 
ance by a 00. of an offer to take shares. 
— Imperial Bank op Canada v. 
Dennis, [1926) 3 D. L. R. 168 ; 69 
O. L. R. 20 ; varying. [1925] 3 D. L. R. 
488 ; 57 O. L. R. 203.— CAN. 


PART III. SECT, 17, SUB-SECT. 3.— 
C. (a). 


1654 1. Allohncni before st aienf7U.nl in 
lieu of jyrospectus filed.j-^Ileld : in- 
effective to charge persons who hod 
signed a ** subHcribers* agreement.”-— 
Re Bluebird Corpn., Ltd., [192CJ 
2 D. L. R. 484 ; 68 O. L. R. 486.— CAN. 


sd. Appheatinn before ctmtpliance 
with iSale of Shares Act — All imeni after 
compliance with Act, ) — Before a co. had 
obtained the certificate required by 
Sale of Shares Act, & before its agent 
for the sale of shares had been licoiiHed 
thereunder, an agent thereof obtained 
an application for shares. The shares 
were allotted after the certificate & 
licence were issued. & the shareholder 
paid several sums on the notes given 
for the shares & appointed pro .vies at 
dlfl’ereut times to vote. The share- 
holder did not know until after a wind- 
ing-up order had been made that tho 
Act had not been complied with nt 
the time of hl« application : — Field : he 
wa.® not entitled to have his name re- 
moved from the list of contributories. — 
He Great North Insurance Co., 
Painter’s Case. 11925) 2 D. L. R. 
778 ; 119251 1 W. W. R. 1149; 21 
Alta L. R. 326 ; retm,. [19261 1 
W. W. R. 752.— CAN. 


PART IIL SECT. 17. SUB-SECT. 3.— 
C (b). 

1666 i. Exercise of powers by directors 
— JMrectors never properly appointed,}^ 
An applicant for shares In a co. who 
fmccpled the shares allotted him, paid 
for thorn in part, allowed his name to 
appear on the list of shareholders, 
ntteudod both in peraou & by proxy 
shareholders’ meetings & accepted a 
dividend : — Held : t-o be nreclndod 
from contending for the first time after 
a windIng-up order had bmm made 
that the directors who mode the allot- 
ment wore only de facto not de jure 
directors, & from disputing his stains 
as a shareholder. — He Acme Products, 
Ltd.. Hopps' Case, [19321 2 W. W. R. 
586 ; 4 D. h, R. 330.— CAN, 



VoL DL-^ompanies. Oases 1654a— 1794a. 


100 fidiaores, but the transfer did not specify 
the denoting numbers of the shares com- 

g r^d therein* At a meeting of the directors 
eld ^ Apr, 16, a resolution was passed 
®»Pot all the shares of the co. 
At that date the co. had not issued a 
p^spectus or filed a statement in lieu thereof. 
On Apr. 20, the statement in lieu of prospectus 
filed. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & a resolution was 
passed approving the ti*ansfer & directing 
that a share certificate should be forwarded 
to K. Subsequently K. was registered a 
member of the co. The certificate, dated 
May 26, was sent to, & was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 30, was paid to, & was accepted by, 
K. K., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1921. Subsequently the 
CO. went into liquidation, & K., on whose 
shares there was a liability of 10s. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 i—Held: (1) although 
the allotment to Y. was void, K. was a member 
of the co. at the commencement of the winding 
up, there having been no agreement between 
him & the co. until Apr. 30, when the co. was 
legally in a position to allot shares ; (2) in 
any event, in view of his subsequent conduct, 
he was estopped from denying that he was a 
member of the co . — Re Burton (James) & 
Sons, Ltd., [1927] 2 Oh. 132 ; 96 L. J. Ch. 
457 ; 137 L. T. 664 ; 71 Sol. ,To. 401. 

1681a. .] — In their circular the 

directors asked whether, should there be 
any of the reserved shartjs remaining undis- 
posed of, each shareholder would say if he 
wished to have any shares in addition to 
those he miglit receive as his propoitional 


shares. They also required pajunent to be 
made on or before Oct. 1. Applts, answered 
that they did wish to have some additional 
shares. In their reply, dated July 18, the 
directors declared that addition^ shares 
had been allotted to them, & that payment 
thereon must be made on a day specified or 
the shares would be forfeited. No notice 
was taken of this communication : — Held : 
there was no complete contract as to these 
additional shares. — Jackson v. Tuhquand 
(1869), L. R. 4 H. L. 305 ; 39 L. .1. Oh. 11, 
H. L. 

1746. Add, Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

1771. After this case add : — 

.] — See, now, 1929 Act, s. 41. 

1778. Cilatwn :~-Por “ 96 L. T. 743 ” read “ 92 
L. T. 743.** 

1783a. As to compliance with formalities — 
Authorised affixing of seal.] — South London 
Oheyiiound Racecourses, Ltd. v. Wake, 
No. 1794a, post. 

1786. Add. Annotation ; — Refd. South London 
Greyhound Racecourses, Ltd. Wake, 
[1931] 1 Ch. 496. 

1794. Add. Annotations .—Apld. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
South London Greyhound Racecourses, Ltd. 
V. Wake, [1931] 1 Ch. 496. Consd. Slingsby 
V. District Bank, Ltd. (1931), 47 T. L. R. 587. 

1794a. Seal affixed by secretary without authority.] 
— The A. co., of which D. was a director 
G. w^as the secretary, being debtors of W. 
who, on Apr. 23, 1928, had issued a writ to 
enforce payment of the debt, procured the 
issue to W. of a certificate No. 528, certifying 
that W. was the registered holder of 2,000 
preferred ordinary shares numbered 40.652 
to 42,651 of ton shillings each fully paid in 
pltf. co., which certificate, early in May, 


PART III. SECT. 17, SUB-SECT. 3.-- 
D 

sf. Allotment on terms other than 
those in appHmtUm.] — Where an allot- 
ment of shurefl waa made on terms 
differing 8ubi='.tantlally from those con- 
tained ID tlie application : — Held • as 
the allottee so far frotji acceptintr the 
allotment virtually repudiated it, he 
could not be hold llabltj on the eroimd 
that the shares wore duly allotted to 
him. — Whittle v. Henley, 11924] 
App. D. 138.— S.AF. 

Sff. Allotmmt fraud on company — 
Company rud bound in repudiaie.] — He 
Sun Hay Manupactj'UHInq Co„ Ex p. 
Birkktt & Sons, Ltd., [1925] 1 
D. L. U. 1204 ; 5 C. B. R. 286 ; affa-. 
[1924] 2 n. L. R. 1055; 4 C. B. H. 
615.— CAN. 

PART III. SECT. 17, SUB-SECT. 3.-— 

D. (b) i. 

n L Contract to take treasury 

shares.] — Deft, applied to a California 
CO. through an agent In Victoria, B.C.. 
for shares in the oo. Ho intendeni to 
obtain treasury shares, but the shares 
which he received were shares owned 
by one A. Deft. *8 name was entered, 
to his knowledge, on the co.'s rc^rister 
f>f shareholders, & he received dividends 
& contributed funds to assist in re- 
habilitating the CO., but it was not 
until after the present action was 
brought that he learned that he had 
not received tn*asury shanks. Ho 
thereupon Immediately repudiated 
ownership. The action was one in 
which creditors of the co. sought, In 
accordance with the law of California, 
to fix deft, with a liability for its debts 


pi’oportionale to the amount of liis 
KhaT*e« i—llcld : deft, never becamt; a 
shareholder since no conlraet. making 
him such ever came iuto existenciJ, ta 
that his conduct did not estop him from 
denying that ho was a shareholder. — 
A.MERU'AN Sea.hlesr Titbe CoitPN. V . 
UovvaRD, [1930] 2 W. W U. 31 ; 3 
D. L. H. 870 : 42 B. C. R. oCA ; affd., 
[1931] 1 W. W. U. 509 ; 1 D. L. R. 
878 ; 43 (). L. R. 407.--CAN. 

n ii. .1 — Wttcomb v. 

TORON'm OENEliAL TRUSTS CJORPN., 
[19311 2 W. W. R. 545.— CAN. 

n iii. .]"-An agreement for 

the sale of treasury shaix's of a co. is not 
satisfied the transfer to the piu*- 
chaser of an individual shareholder’s 
pei-soual stock.- Clay r. I’owkll & 
Co., Ltd., 119321 S. C. 11. 210; 1 

D. L. R. 366. - CAN. 

PART III. SECT. 17, SUB-SECT. 3.— 
E. (a), 

1707 V. .] — An application 

for shartjs in a co. Is not binding on 
appet, unless & until it has been 
accepted i)y allotment iSr- notice thei-eof 
made & given within a reasonable time. 

-MacXjEAN r. liETDRUa, Ltd., [1932] 
I W. W. K. 223.— CAN. 

PART III. SECT. 17, SUB-SECT. 3.— 
E. (d). 

1737 i. Heeeipt by oHaiice immaierinl 
— Postina siifficfent 1— Howaov v. Crow 
(Ont.), [192,51 I D. L. Ii. 495.— CAN. 

PART in. SECT. 17, SUB-SECT. 8.— G. 

g I, Non-compliance with Sale 


of Shares Act, R. S. M.. 1913 {c. 175).J 
— Allotment void, & not merely void- 
able ; & where a pnrcliaser of shares has 
not done anything from which an agree- 
ment to k(«:p & pay for them can bo 
implied, ho can, even after a winding- 
up order, repudiaie the purchase & 
successfully resist beiug placed on the 
list of contributories, where he only 
became aware, after the wfnding-up 
onler. that the above Act was not 
coin plied with. — He North Western 
Trust Co., He McAbkill v. North 
Western Trust Co., [1926] 3 D. L. R. 
612 ; [1926] 8. C. R. 412.— CAN, 

1773 i. Effect of avoidance — Right to 
recover money paid.] — I'be right of an 
appet. to have the leglster of members 
of a co. lectified by the removal of bis 
name theiefrom under an order of the 
equity ct. carries with it the right to 
recover from the co. moneys paid to it 
by appet. in respect of his contract to 
take shares, & this is so whether the 
basis of the rescission of the contract 
bo fraudulent or iunocmit misrepre- 
sentation. — He Aus’i’ralian Slate 
Quarries, Ltd. (1930), 47 N. S. W. 
W. N. 179.— AUS. 

PART III. SECT. 18, SUB-SECT. 3.— C. 

f i, .] — ^Aii allottee : — 

HeJd : entitled to rely upon the 
certificates showing the stock given 
him to bo fully paid up, whether in 
fact it was actually paid for or not. — 
He Supplies, Ltd., Canadian Credit 
Men’s Trust Assocn, r. Oaldweli., 
[1926] 1 D. L. R. 824 ; 58 N. S. R. 
399.— CAN. 
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1928, was accepted by W. as security for the 
payraent of the debt & on the faith of which 
W. abstained from servinjf the writ upon the 
A. CO. until June 18, 1928, D. was also 
managing director & G. was also secretary of 
pltf. CO. The certificate bore the seal of 
that CO., & was attested by the signatures of 
D. & G. as such director & secretary respec- 
tively. Pltf. CO. having refused to recognise 
W.’s title to the shares brought this action 
against W., in which they claimed a declara- 
tion that W, was not entitled to the shares & 
rectification of their register of members. 
By art. 105 of the arts, of assocn. of pltf. co. 
it was provided as follows : “ The seal of the 
co. shall not be affixed, except by the autho- 
rity of a resolution of the board of directors 
& in the presence of at least one director 
& the secretary ; & the said one director 
& the secretary shall sign every instrument 
to which the seal shall be so affixed in their 
presence & in favour of any purchaser or 
person bond fide dealing with the co. such 
signature shall be conclusive of the hict that 
the seal has been properly affixed.** The 
following further facts were held to have been 
established at the trial : from entries in the 
register of members it appeared that the 
shares in dispute had in Nov. 1927, been 
issued, with other shares, to the English & 
Foreign Investment Trust, Ltd., & that in 
respect of those shares tliroe shillings per 
share were paid up. There was no entry 
showing when that co. ceased to be a member. 
There were entries in the register indicating 
that the 2,000 shares were transferred to W., 
& that W. was entered on tlie register as a 
member on Apr. 30, 1928, as having acquired 
the shares as fully paid & as having had a 
certificate No. 528 issued to him. There 
was no record of any transfer from the 
English &; Foreign Investment Trust, Ltd. 
In Apr. 1928, while the register & seal of 
pltf. co. were under their physical control, 
II. & G. made the entries in the register, &, 
as director So secretary respectively of pltf. 
CO., affixed the seal of that co. to So signed the 
cert/ificate issued to W., but without any 
authority from pltf. co. So fraudulently in 


the interest of the A. co. : — Held : (1) the 
certificate not having in truth been seal^ by 
pltf. co.’s authority, was, in the circum- 
stances aforesaid, a forgery So not binding 
upon the co ; (2) W., whose ignorance of 
art. 106 had been proved, was, on that 
account, precluded from relying on that 
article to support the contention that pltf. 
co. was bound in his favour to treat the 
attesting signatures as conclusive evidence of 
the fact that the seal of pltf. co. had been 
properly affixed to the certificate ; (3) as 

affixing the seal was not a matter in which 
normally a single director would have power 
to act without the authority of the board of 
directors, W. was not relieved from the 
obligation to inquire whether the formali- 
ties required by the art. had been complied 
with. — South London Greyhound Race- 
courses, Ltd. V. Wake, [1931] 1 Ch, 496 ; 
100 L. J. Ch. 109 ; 144 L. T. 607 ; 74 Sol. Jo. 
820. 

1810. Add, Annoiaiion : — Consd. Oswald Tillotson, 
Ltd. v. I. R. Comrs. (1932), 48 T. lu R. 628. 

1814a. Initial share issue — Meaning.] — Gas 
Meter Co., Ltd. v. Diaphragm So GEXEUAti 
Leather Co., Ltd. (1925), 41 T. L. R. 342. 

1815. Before this case add ** see, now, 1929 Act, 
s. 47.** 

1817. Add, AnnoiaiUms .* — As to (4) Apld. Me 
Wilts & Somerset Farmers, [1928] Ch. 809. 
GeneraUy, Refd. Biddulph So District Agri- 
cultural Soc. V, Agricultural Wholesale Soc. 
(1926), 05 L. J. Ch. 570. 

1821. Add, Annotations: — As to (1) Consd. Agri- 
cultural Wholesale Soc. v, Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. 
Generally^ Consd. Austi*alian Investment 
Trust, Lt.d. r. Strand & Pitt Street Pro- 
perties, Ltd. (1932), 48 T. L. R. 646. Refd. 
He Wilts So Somerset Faianei‘s, [1928] Ch. 
809. 

1826. Add. Annotation — A.s to (2) Distd. Australian 
Investment Trust, Ltd. v. Strand So Pitt 
Street Properties, Ltd. (1932), 48 T. L. R. 
646. 


PART III. SECT. 19. 

1812 i. Issue for improper purpose — 
Increase of voting power — Eestraint .] — 
Where directors, in exorcising their 
powers to issue ik. allot shares, do so 
In order to get control of the voting 
power, the ct. will declare the issno &: 
allotment Invalid. — Smith & Tatohell 

V, Hanson Tire & Supply Co., Ltd., 

ri9271 3 D. L. R, 786 ; [1927] 2 

W. W. n. 629 ; 21 Sask. L. R. 621 .—CAN. 

1812 ii. Treasure 

Trove Diamonds, Ltd. v. Hyman, 
11928J App. D. 464.— S. AF. 

PART III. SECT. 20, SUB-SECT. 1.— A. 

li. Issue for future services to he 

rendered.] — Defts. procured the incor- 
poration of pltf. CO., & made an agree- 
ment with the original directors, who 
were merely the nominees of defts., 
that, as consideration for services 
which they promised to perform, defts. 
should receive practically the whole of 
the common shores of the capital stock 
of pltf. CO, as fully paid shares : — 
field : the transaction was ultra vires 
of pltf. co. — Banking J^ervicr Corpn., 
Ltd. V- Toronto Ftnancf roRpN.LTD., 
11928) A. C, 833 ; 97 L. J. V. C, 65 ; 139 
L. T. 149, P. C.— CAN. 

1 H. ,] — The manager of a 


00 . incorporated under Ontario Cos. 
Act agreed with the co. to buy certain 
shares thereof at their par value & to 
pay therefor partly by promissory 
notes & partly by serving the co. os its 
manager for the next four years. The 
manager became bkpt. & the co. 
claimed against bis estate for the 
amount of the notes. The trustee 
disallowed the claim & the co. ap- 
pealed : — Held : as the evidence 
showed that the contract was, not 
illusory, but a bon<i fide transaction, 
the terras of payment wore within the 
powers of the co. — Jte Gibson Estai'E, 
PELICAN Lake Lumber Co., Ltd. & 
Traders Trust Co. (Man.), [1929] 4 
D. L. R. 1001 ; 3 W. W. R, 224 ; 11 
C. B. R. 100.— CAN, 

1 iii. .1— Auditorium, Ltd. v, 

Lumsden, [1926] 4 D. L. U. 976 ; 69 
O. L. R. 496.— CAN. 

1 iv. .] — Signal Hill Oils Co., 

Ltd. i>. London Oil Securities, Ltd. 
(Alta.), (1927) 3 D. L. R. 984 ; [19271 
2 W. W. R. 392,— CAN. 

1 V. .1 — Wasohysyn V. Kn.- 

DONAN Ice Sc J^uel Co. (Mon.), [19291 
4 D, L. R. 655.— CAN. 

8h. Under Companies Act, 1929, 
8, 47 — Petition to court — Remit to rc- 
porter,] — Where a petition Is presented 

14 


to the ct. under Cos. Act. 1929, s. 47, 
for authority to issue shares at a 
discount, the ct. w'lll not dispense with 
a remit to a reporter. — Re ^’dinburoh 
Sc Dundee Investment Co., [19301 
S. C. 681.— SCOT. 

PART III, SECT. 20, SUB-SECT, 1.— B. 

1826 i. Commission on, underurriiina,] 
— A bond fide agreement to underwrite 
an issue of shares by a limited co. Is a 
contract for the performance of ser- 
vices, & not to subscribe for shares. 
An underwriting agreement is not 
necessarily ultra vires, merely because 
It Involves the payment of commlaslon 
to the underwriter out of capital. 
Whether an underwriting agreement Is 
a btmd fide & reasonable contract for 
servioes, or mei’ely an attempt to con- 
ceal, in the guise of an underwriting 
agreement, a contemplated allotment 
Sc acceptance of shares at a discount, 
is a question of fact to be determined 
in coah case on a consideration of all 
relevant materials. — Austrauan In- 
’ITSRTMENT TRUST, LTD. V, STRAND & 
Prrr Street Properties. Ltd. (1931), 
31S.R.N. 8.W.266 ; 48N.S,W.W.N. 
73; revsd,, [1932] A. C. 736 ; 101 L. J. 
P. C. 181. P. C.— AUS. 

•J. Is9ue of shares ajs bonus.] — Held : 

a CO. agreeing to issue twenty-one 
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1871, Add. Annotation : — ^Rcfd, Tarrant v. Roberts 
(1930), 47 T. L. R. 199. 

1923. Add. Annoiation : — Retd. Excess Inscc. v. 
Mathews (1925), 31 Com. Cas. 43. 

1929. Add. Annotation : —As to (3) Reid. Oswald 
Tillotson, Ltd. v. 1. R. Comrs. (1032), 48 
T. L. R. 682. 

1934. Add. Annoiation : — Refd. Oswald Tdlotson, 
Ltd. V. I. R. Comrs. (1932), 48 T. L. R. 582. 

1936. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. V. I. R. Comrs. (1932), 48 T. T^. R, 028. 

2026. After this case add the following new sub- 
section; — 

SuB-SEOT. 3a. — U nder Companies (Consolida- 
tion) Act, 1908, s. 88. 

See case infra. 


2060. Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1920] 2 K. B. 460. 

2070. Add. Annotation : — Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2070a. .] — Where the owner of shares in a 

CO. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future date, whether made 
while the purchaser remains entitled to the 


shares or after he has parted with them to a 
sub-purchaser ; & it makes no difference* in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in blank. — 
Spencer v. Ashworth Partington & Co., 
[1925] 1 K. B. 689 ; 94 L. J. K. B. 447 ; 132 
L. T. 763, C. A. 

2072. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 589. 

2087a. Sale by transferee to sub-purchaser.] — 

Spencer v. Ashworth Partington & Co., 
No. 2070a, ante. 

2100. Add. Annotation: — As to (1) Consd. Re 
Darwen <fe Pearce, Associated Paper Mills v. 
Barnes (1920), 95 L. J. Ch. 487. 

2168. Add. Annotation: — As to (3) Refd. Re 
Bolton, Ex p. North British Artilicial Silk, 
Ltd., [1930] 2 Ch. 48. 

2174. Add. Annoiation : — ^Refd. Shuttleworth v. 
Cox (Maidenhead) (1920), 43 T. L. R. 83. 

2179. Add. Annotation: — As to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1920] A. C. 733. 

2183a. Lien in respect of debt of trustee — 

Right of trustees to seU shares.] — Pltfs. 
were the trustees of the marriage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 


preferred fiboros & seven common 
shares both fully paid, on receipt of 
only the par value of the twenty -one 
preferred Hharos, was makinpr an agree- 
ment to issue shares at a discount, 
which was vltra vires & could not be 
enforced. — Aitditouium, Ltd. v, Lums- 
DEN, [1020] 4 D. L. II. 976 ; 59 O. L. R. 
496.— CAN. 

PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) i. 

sk. Credit for ofcommodaiion 

hills mH hy shareholder.] — An agreement 
was entered into by a oo. with one of 
its shareholders to credit moneys which 
he might be c.'illed upon to pay in 
respect of accommodation bills entered 
Into by him for the co.’s assisatanoe, 
or which might fall due to him for 
services rendered to the co. against 
his liability for shares. Although a 
sufUcient sum had accumulated under 
these heads to extinguish the share- 
holder’s liability on his shnroa, the oo. 
went into liquidation before an actual 
credit had been passed for the amount : 
— held : the transaction did not 
amount to payment by the shareholder 
of the amount duo by him on his shares 
within Cos. Act, 1908, & the actual 
BCt-off not having been carried Int-o 
effect prior to the liquidation, the share- 
holder was precluded by sect. 68 of 
the Act from having his name removed 
from the list of contributories. — 
Hakdino & Co. V. Hamilton, [1929] 
N. Z. L. R. 338.-N.Z. 


PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) li. 

1866 I. fame to direrior — For eervires 
renderedr—On resohdion of shareholders 
— Applicatiim of surplus asseis .] — 
Where there was a surplus available 
for distribution by way of dividend 
among shareholders, & It was open to 
the shareholders if unanimous to deal 
with It os they might think fit ; — 
held : no cretUtor could object, & 
every shareholder tvould necessarily 
bo estopped by his own conduct.— 
Re Doubn WENDS, Ltd., [1024^1 3 

D. L. R. 118 ; 65 O. L. R. 413.— CAN. 


PART III. SECT. 20, SUB-SECT. 3.— 
B. (a). 

m iv .1 — ^Any bond fide 

transocitlon between a co. & a share- 
holder which, if the co. brought an 
action against him for calls, would 
support a plea of payment, is a “ pay- 
ment in cosh.” — ^ISIoTOR Fuels Coupn. 
ETC. (In Liquidation) v. Linder 
Brotrers (1927), 48 N. L. R. 279.— 
S. AF. 

PART III. SECT. 20, SUB-SECT. 3.— 
B. (b). 

1886 ii. .1 — By an agree- 

ment in writing applt. & another 
agreed to sell & the co. agrreed to 
Urr^hase certain land at the price of 
2,610, which price was to bo paid & 
satisfied partly by certain cash instal- 
ments & partly by the Issue of fully 
paid shares In the co. Possession of the 
land was to be given on payment of €10 
& the issue of four hundred shares ; 
transfer was to bo made after payment 
of all Instalments, the last of which, 
under the agreement was not payable 
until Aug. 1928. Possession of the 
land was given & the shares wore 
iH<»uc(l, but no contract was filed at or 
before the i«5sue of the shares : — held : 
under the agreement the shares were 
not paid or to bo paid In cash. — lie 
Goodman Brothers Auto & Service 
Co.. Ltd., E.r p. Hose, [1927] S. A. 
S R. 571.— AUS. 

st. Adoption of cmUract vrith promoter 
— Money placed in his hands by in- 
tending shareholders.] — Where a co. on 
completion of conveyances to it by tbo 
vendor gave credit to him for moneys 
placed in his hands as promoter on the 
terms of tlie co.'s prospectus by intend- 
ing shareholders & specifically appro- 
priated by them in payment pro taiUo 
for their shares, regdstcrod the shares 
in their names, & at the same time 
obtained credit In resptJCJt of the pay- 
ment from the vendor on account of 
the purchase-money : — Held : this was 
a payment in cash to the oo. in respect 
of those shares within New South 
Wales Cos. Act, 1874, s. 67, which Is 
substantially identical with Imperial 
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Cos. Act, 1867, s. 25. — North Sydney 
Investment & Tramway Co. v. 
Hiogins, [18991 A. 0. 263 ; 68 L. J. 
r. C. 42 ; 80 L. T. 303 ; 47 W. R. 481 ; 

15 T. L. R. 232 ; 6 Mans. 321. P. 0.— 
AUS. 

PART in. SECT. 20. SUB-SECT. 8a. 

si. Filing of contract — Time for 
filing — Extension of time,] — Where the 
failure to comply with 1908 Act.s. 88, 
was due to inadvertence &: when the 
irregularity was discovered the con- 
tract w’as reduced to writing but 
more than three years after the proper 
date for filing, & the co. presented a 
petition for extension of tlnie : — held : 
merely to grant relief from the pre- 
scribed penalty would bo an insufficient 
remedy, & the time for filing was 
extended. — Re Anderson & Munro, 
Ltd.. [1924] S. C. 222.— SCOT. 

PART III, SECT. 20, SUB-SECT. 3.— 

C. (0). 

1925 i. Sufficiency of — Whether court 
xcill inquire into.] — held: the agree- 
ment not having been set asido, the 
adequacy of the consideration could 
not bo inquired into In a windlng-up 
proceeding. — Re Dominion Combing 
Mills, [1930] 3 D. L. R. 98; 65 

O. L. R. 65 ; 11 C. B. R. 189 ; revsg., 

1 1 C. B. R. 84 ; ajfg., 10 C. B. R. 462.— 
CAN. 

PART III. SECT. 21 SUB-SECT. 2. 

2063 i. Must state amount of call — dt 
time place of paymeyit.] — Pioneer 
Aijcali works. Ltd. w. Amiruddin 
Shalrbhoy Ttkbji (1925), I. L. R. 
50 Bom. 461.— IND. 

PART III. SECT. 21. SUB-SECT. 3. 

1 I. — European & North 

American Ry. Co. v. Dunn (1876), 

16 N. B. R. (3 Ihig.) 320.— CAN. 

PART III. SECT. 21, SUB-SECT. 5,— 
A. (b). 

oi. Estoppel.] — Dominion 

Sbcurittks V. Duncan, [1929) N. Z. 
L. R. 65.— N.Z, 



Cases 3188a- 2369a. English and Empibe Digest Supplement. 


in a certain company. The pltf., who was 
• a beneficiary under the settlement, was, in 
his individual capacity, indebted to the co. 
& the CO. had, under its articles, a lien upon 
shares in respect of the debts of a memoer. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries under the 
settlement, other than the debtor-trustee & 
persons claiming under him. Belts, now 
contended that, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbmnces, & therefore the defts. were not 
bound to carry out their agreement to pur- 
chase : — Held : the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co.’s lien against the debtor- 
trustee’s persona] interest. & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares*, although the co. would 
lose its lien thereby. Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase. — Mathieson V . Gronow (1929), 141 
L. T. 553 ; 45 T. L. R. 604. 

2210a. ,] — Pickering v , Appleby 

(1720), 1 Com. 354 ; 92 E. R. 1108. 

Annotation : — Refd. Watson r. Spratley (1854), 10 Exch. 222. 

2211a, Spanish & Portuguese bonds.] — 

Qu, : whether Spanish & Portuguese Bonds 
are goods, wares, & merchandizes,” within 
Stat. Frauds, s. 17. — Pawlb v. Gunn (1838), 
as reported in 1 Am. 200 ; 6 Scott, 280 ; 7 
L. J. C. P. 206. 

2217. Add, AnnoUiiion : — Consd. Spencer v. Ash- 
worth Partington, [1925J 1 K. B. 589. 

2224a. Dividend before exercise of option to 

purchase— Payment postponed.] — By a con- 
tract made in Apr. 1922, it was agreed between 
the persons interested therein that a business 
forming part of a testator’s esUite should be 


converted into a private co. with a capital 
of £30,000, divided into £20,000 debentures 
bearing interest at 7 per cent. 10,000 
ordinary shares of £1 each, fully paid, wixich 
were to bo allotted to the trustees of the will. 
One of the trustees, F., was appointed 
manager of the co., Sc was given the option, 
so long as he continued to be both trustee 
& manager, of purchasing the whole of the 
debentures Sc shares at par value In 
June, 1928, the co. declared a dividend of 
57 J per cent, on the ordinary shares for the 
year ending Mar. 31, 1928, to be paid in three 
equal instalments on July 1 Sc Nov. 1, 1928, 
Sc Feb. 1, 1929, & the urst installment was 
paid on July 1, 1928. On July 30, 1928, P. 
exercised his option to purchase the whole 
of the shares Sc debentures for £30,000. At 
that date there was four months’ interest 
due upon the debentures. The purchase 
was completed on Nov. 5, 1928. On a sum- 
mons being taken out to determine the rights 
of the parties in the unpaid instalments of 
the dividend, Sc the debenture interest, as 
between vendors Sc purchaser : — Held ; ( 1 ) the 
four months* accrued interest on the 
debentures passed to the purchaser ; (2) the 
doclamtion of the dividend on the shares 
having created a debt to the trustees as the 
then registered shareholders, the post- 
ponement of the payment did not operate 
to deprive them of their rights, Sc therefore 
the remaining instalments belonged to them 
& not to the purchaser. — Kidner, 
Kidnbr v. Kidner, [1929] 2 Ch. 121 ; 98 
L. J. Oh. 247 ; 141 L. T. 195. 

2228. Add, Annotation : — Refd. Spencer v. Ash 
worth Partington (1925), 94 L. J. K. B, 447 . 

2237. Add, Anyiotalion : — Dbtd. Lever Bros., Ltd, 
V, Bell (1930), 47 T. L. U. 47. 

2263. Add. Annotation : — Refd. Lever Bros., Ltd* 
V. Bell, [1931] 1 K. B. 557. 

2269a. .] — Upon the breach of a con- 

tract for the sale of shares, the proper measure 


PART III. SECT. 23. SUB-SECT. 1, 

fir i. Agreement binding — Com- 
pany entitled to refuse to register 
transfer. ] — Ontario J ocke y C^lub, 
Ltd. V . McBride, [19‘J71 A. C, 916; 
137 L. T. 7.il,P. C.— CAN. 

mi, Isolated transaction .] — 

Moroz v. Kildonan Ice & Fuel Co., 
[1930] 1 J). L. H. 138.— CAN. 

PART III. SECT. 23, SUB-SECT. 2.— A. 

p i. To comply with provision to 

furnish statement of company's “ lia- 
bilUies ”• — Meaning of ** liuMlities .**} — 
Bittler V. Fatrhall, [19271 4 U. L. R. 
976 ; Cl O. L. R. 305.— CAN. 


PART III. SECT, 23, SUB-SECT. 2.— 
B. 

BP. Sale of G(H)d8 Act, R. S. N. fJ.* 
1927, B. 4 (1) — JVot applicable to par- 
chase of shares through stockbroker .] — 
Bevea V . Johnston & Ward, 119301 
CAN^'"*^ i U930j 1 D. L. R. 


PART HI. SECT. 23, SUB-SECT. 2,- 
C. (a). 

0 i. On failure of transferee t 

lake up shares.] — He Companies Am 
Re British I^^’.trolrums. I/cd. (B.C. 
[1925J 1 W. W. R. 230.--CAN. 


d i. Repudiation — Laches of 

S urchaser'a nominee .] — Nesbitt 
[cCabtney (Alta.) (1922), 63 D. L. R. 
93,— CAN. 


PART III. SECT. 23, SUB-SECT. 2.— 
C. (d) iii. 

•t. fFaiver .} — Doll v. Howard 
(1897), 11 Mau. L. R. 577.— CAN. 

PART III. SECT. 23, SUB-SECT. 2.— 
C. (e) i, 

sv. Injunction — Breach of pooling 
agreement — Covenant not to encumber 
sharejt.] — Reed v. McVeiqh, [1931] 1 
W. W. R. 257.— CAN. 

PART 111. SECT. 23, SUB-SECT. 2.— 
G. (e) ii. 

m i. .1 — Grice v. Bartram 

(1912), 22 O. W. R. 182 ; 3 O. W. N. 
1312; 3 D. L. R. 868.— CAN. 

m Ii. Contract between employer 

employee.] — In an action claiming 
fipeciflo iMjrformanoe of a contract 
for the repurebaae of shares, in which 
the contracting parties were employer 
& employee: — Held: (1) employee 
may prove an agreement on the part 
of the principal shareholder to repur- 
chase on termination of the employ- 
ment : & (2) employee may also prove 
an agreement by the principal share- 
holder to pay dividends at a minlmiun 
rate, upon the shares. — Macdonald v, 
SocLis, [19251 2 D. L. R. 926.— CAN. 

m iii. Sale by vendor to 

third party without notice of prior agree- 
nw.nl .] — Duff v. Rudolph & Lunen- 
burg Gas Co., Adams v, Lunenburg 
Gas Co. (N. 8.), [19301 2 D. L. U. 801 ; 
revsg., [1929] 4 D. L. K, 813.— CAN. 

2260 i. Against purchaser.] — 
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Franklin v. Reardon (N. S.) (1917), 
55 S. C. R. 613 ; 39 D. L. k 176 .— CAn! 

2260 ii. — .) — ^MoTavisu 

Bros., Ltd. v. L anger, [1932] 3 
W. W. K. 305.— CAN. 

2266 1. Loss of right to relief — Laches 
— Right to relief from forfeiture of money 
paid.] — A pun^haser who has never In 
fact abandoned or receded from his 
contract, but yet, by reason of laches, 
or otherwise from causes not falling 
within abandonment or recession, has 
deprived himself of the right to 
specitlo performance is, if the vendor 
refuses to accede to specific per- 
formance, primd facie entitled to relief 
from forfeiture of the money paid 
unless some facts are shown which 
would render this relief Inequitable. 
The iurlsdiotlon to grant this relief is 
not limited to cases where the overdue 
payment has been tendered : & the 
relief granted will not necessarily be 
the return of the whole amount of the 
purchase money ; the seller is entitled 
to have such damages deducted as he 
is proved to have sustained because of 
the buyer's default ; & if he can be so 
fully oomponsated that is enough to 
justify the remedy. — Mobdell v, 
Jabdinb (B. C,). [192&J 4 D. L. K, 617; 
3 W. W. R. 95.— CAN. 

PART III. SECT. 23, SUB-SECT. 2.— 
C. («) ill. 

2269 i. Measure of damages — Mis- 
representation 08 to liabilities of oom- 
Bam/.J— SiBSONfl V, Hassabd (Alta.), 
ri9231 4 D. L. R. 186; [19231 i 

W. W. II. 106.— CAN, 
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of damages is* the difference between the 
contract price & the market price at the time 
of the breach. — P owell v. Jessopp U866), 
18 C. B. 386 ; 139 E. R. 1400. 

2269b. — .] — Under a contract for the sale 

of shares in a co. the measure of damages 
upon a breach by the buyer is the difference 
between the contract price A; the market price 
at the date of the breach* with an obligation 
on the part of the seller to mitigate the 
damages by getting the best price he can upon 
that date. If the seller retains the shares 
after the breach, he cannot recover from the 
buyer any further loss if the market fails, 
nor is he liable to have the damages reduced 
if the market rises. — Jajmal v. Moolla 
Dawood, Sons A Co., [1916] 1 A. C. 175; 
86 L. J. P. C. 29 ; 114 L. T. 1 ; 32 T. L. R. 
79 ; 60 Sol. Jo. 139* P. C. 

Annotations c—BM. Hill v, ShowoU (1918). 87 L. J. K. B. 

1106 ; Lebeaapin v. Crispin, [1920] 2 K. B. 714. 

2274a. .] — The vendee of shares in a 

projected railway, under a contract to be com- 
pleted at a future day, may recover, as 
damages for the non-delivery the difference 
between the price agreed on A the market 
rice of the day on which the sale should 
ave been completed ; but he is not entitled 
to damages in respect of a further advance 
of price taking place afterwards at the time 
of the actual issuing of the scrip. — T empest 

V. KilneR (1846), 3 C. B. 249 ; 136 E. R. 
100 . 

2293a. Appointment of new trustee.] — lie Hobson* 
Houghton A Co., No. 2585a, post 

2299a. .] — An allottee of shai’ea in a com- 

pletely registered joint stock co. but who has 
not executed the deed of settlement of the 
co. cannot under 7 A 8 Viet, c. 110, s, 26, 
enter into a contract for the sale of his shares. 

W. was the allottee of shares in a completely 
registered joint stock co., but had not 
executed t he deed of settleuient ; his brother 
T., acting under the authority of a power of 
attorney, desired Messrs. N., stockbrokers, 
to sell these shares, A tliey entered into 
contracts with purcluiscrs accordingly ; 
before the transfers were registered W. 
became bkpt. A the brokers were obliged 
at their own cost to complete the contracts 
wdth the purchasers : — Held : dismissing a 
petition by the brokers claiming to have the 
bkpt.’s shares transferred to them, under the 
terms of 7 A 8 Viet. c. 110, s. 20, the contracts 
were null A void, A that the assignees of the 
bkpt. were entitled to the shai’es as part of 
liis estate A effects. — lie Edmond, ?>. 
Neilbon (1863), 3 De O. M. A G. 556 ; 23 
H. J. Bey. 12 ; 22 L. T. O. S. 190 ; 18 Jur. 
297 ; 2 W. R. 121 ; 43 E. R. 218, L, O. A 
L. J. ; prevurm proceedings (1860), 15 L. T. 
O. S. 435. 

2299I). .] — Where a transfer of sliares is not 

returned to the registj'ar’s office the ti'ansfemr 
will bo liable to the creditor of the company, 


but not liable to contribute as between him- 
self and the other shareholders. — Re British 
Provident Life A Fire Assurance Co., 
Orpkn’s Case (1863), 2 New Itop. 225 ; 
9 Jur. N. S. 616 ; sub nom. Re British 
Provident Life A Fire Assurance Society, 
Re Orpen, 32 L. J. Oh. 633 ; 8 L. T. 596 ; 
11 W. R. 741 ; on appeal, 33 L. J. Oh. 67, 
L. JJ. 

Annotation : — Oonsd. Re General Provident Aa&oc., Cross's 

- Case (1869). 38 L. J. Ch. 583. 

2332. Add, Annotation : — Refd. Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

2332a. -.] — Irving v. South Eastern 

Ry. Oo. (1857), 29 L. T. O. S. 64. 

2343a. .] — Spencer v. Ashworth Parting- 

ton A Co., No. 2070a, ante. 

2344. Add. Annotation : — Consd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 689. 

2344a* Transfer of whole Interest in company — 

Indemnity against outstanding liabilities 
— Whether unpaid income tax included.] — 

On the purchase by pltfs. in Aug. 1928, of 
the shares A interests of defts. in a co., defts. 
undertook to indemnify pltfs. against all 
outstanding liabilities of co. up to the date 
of the completion of the purchase : — Held : 
the words “ outstanding liabilities included 
the payment of the income tax A property 
tax which ultimately became payable by the 
CO. in respect of the period from Apr. 5, 1928, 
to the date of the completion of the purchase 
in Aug. 1928. — United Kingdom Adver- 
tising Co., Ltd. v. Whiting (1931), 47 
T. L. R. 420, 0. A. 

2344b. As between transferee A other share- 
holders.] — The holders of shares, bought in 
open market, although they may have been 
fraudulently issued by the dnectors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
A remedies against the directors. — Re 
Mexican A South American Co., Grise- 
wooD A Smith’s Case, De Pass’s Case (1859), 
4 De G. A J. 544 ; 28 L. J. Ch. 769 ; 33 L. T. 
O. S. 322 ; 5 Jur. N. S. 1191 ; 7 W. R. 081 ; 
45 E. R. 211, L. JJ. 

Annoialums : — Consd. Itc AthontBuni LUo Aesce. 8oc., 
Chluaock’H Oab*e (1860), John. 714 ; lie Phoiuix Life 
Abhco., Ex p. Hatton (1862), 31 L. J. (^h. 340 : He Dis- 
coverers I^nance Corpn., [190831 Oh, 111. Refd. He Royal 
British Bank, Mixer’s Uas© (1859), 4 De G. & J, 575 ; 
Re Mexican & South American Co., Costello’s Case (1860), 
2 De U. F. & J. 302 ; lie Kagair Mwyn Mining Co., 
Alexander’s Case (1861), 3 L. T. 883 : Re Consols liiace. 
Assocn., Benham’s Case (1865), 11 Jar. N. 8. 381 ; lie 
National & Provincial Marine IiiHce., Ex p, Parker (1867), 
2 Ch. App. CS5 ; Re Smith, Knight, Weston's Ca.se (1868), 
L. R. 6 Eq. 238 ; Spackman v, Evans (1868), 19 L. T. 
151 ; Re Asiatic Banking Co., Ex p, Collnm (1869), 21 
L. T. 350 ; Re Bank of Hindnatan, China Japan, Ex p, 
Kintrea (1869), 5 Ch. App. 95 ; He. Consols Inacc. Assocn., 
Glanvllle’B Case (1870), L. R. 10 Kq. 479 ; He Smith, 
Knight, Battle’s Case (1870), 39 L. J. Ch. 391 ; Re 
European Bank, Masters’ Case (1871), 7 Ch. App. 292 ; lie 
Great Wheal Busy Mining Co., King’s Case (1871), 40 
L. J. Ch. 301 ; R. r, Lamboum Valley Ry. (1888), 22 
Q. B. D. 403 ; Re Discoverers Finance Corpn., Lindlar’s 
Case, [1910 J 1 Ch. 312. 


PART III. SECT. 28. SUB-SECT. 3.— 
D. (b). 

2381 ii. ‘J — ABDUL Vahad, 

ETC, V . Habanalli Atibhai, etc. 
(1925). I. L. R. 50 Bom. 229.— IND. 

2831 Hi. -.1— McLeod v. 

Braxiuan Traction Light & Powbb 
Oo., Ltd., [1927] 2 D. L. R. 87o ; 00 
O. i. R. 253.— CAN. 

2887 Hi. — Cancella"' 


Hon of restrictive endorsement by trans- 
feree .] — Mathers v. Royal Bank of 
Canada (1913), 29 O. L, R. 141 ; 4 
O. W. N. 1481.— CAN. 

PART III. SECT. 23, SUB-SECT. 4, 
2344 i. Inter se — Transfer subject to 
undersU^bhg as to assets of company — 
Tramferee hound.} — Re hobrbokbb’s 
Estate, [1926] 1 D. L. R. 655 ; 58 
N. S. R. 378.— CAN. 
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part hi. sect. 23, SUB-SECT, 5*— 
B. (a). 

b i. .] — A provision in the charter 

of a 00 . incorporated under Ontario 
Cos. Act. that the shares of the co. 
shall not bo transferred without the 
consent of the board of dlre(itoi*s ’* 
Is valid . — Re Phillips & La Paloma 
Sweets, Ltd. (1921), 66 D. L. R. 577 ; 
61 O. L. R. 125.— CAN, 


- Canc€lla‘ 



Cases 2847- 2463. 


English and Empire Digest Supplement, 


2347. Add, Annotation: — Refd. Dolavenno v, 
Broadhurst, [1931] 1 Ch. 234. 

2889. For the paragraph in the original volume 
substitute the following pai'agrai)h : — 

Board equally divided.] — Under an art. 

equivalent to Table A, ait. 22, the extrix. of 
a deceased member of a co. had the right to 
be registered as a member, subject to the 
directors* absolute discretionary right to 
decline such registration. At a board meet- 
ing of the two directors to consider the 
extrix.’s application for registration, one 
director proposed & the other opposed 
registration. The board being equally 
divided, & there being no casting vote, the 
proposal was not carried, & the secretary 
was instructed to write to the extrix.’s solrs. 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself, 
certificates Sc registration fee : — Held : the 
board’s right of declining registration required 
to be actively exercised by a vote of the board 
ad hoc i Sc the mere failure to pass the proposed 
resolution for registration was not a formal 
active exercise of the right to decline ; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 
bo rectified accordingly. — Re Hackney 
Paviijon, Ltd., [1924] 1 Ch. 276; 93 
L. J. Ch. 193 ; 130 L. T. 658. 

2409. After this case add : — 

,]^Com2mrc Discoveuy, No. 1705a, 

post, 

2412. Add, Annoiaiioyi : — As to (1) Refd. Re 
King’s Settlement, King v. King, [1931] 2 
Ch. 294. 

2419. Add, Annotation : — Refd. Do Tchihatchef 
V, Saleini Coupling, Ltd., [1932] 1 Ch. 330. 

2427a. Party registered as executor — Subsequently 
becoming owner— Duty of company to register 
without formality of transfer.] —PI tf. was the 

exor. of a testator who died in 1928 possessed 
of four debentures in the deft. co. He gave 
the residue of his estate to pltf. to his 
widow in equal shares. Pltf. in due course 
was registered with the co. in his representa- 
tive capacity on production of the probate, 
& on a division of the estate later on he 
claimed to be registered as owner, he having 
accepted the debentures as part of his sliare. 


The co. refused & required a transfer to be 
executed to himself under condition 4 en- 
dorsed. Pltf. refused to comply & com- 
menced this action, claiming a declaration 
that he was entitled to be registered as owner 
without any such formality as required : — 
Held : in the circumstances, the transfer 
asked by the co. was an idle formality. They 
were bound to register the person entitled, & 
had already registered pltf. in his representa- 
tive capacity & ought now to do so as owner. 
He was entitled to the declaration asked, — 
Edwards v, Kansomes & Raiubr, Ltd. 
(1930), 143 L. T. 594. 

2452a. Transfer to director of over 

payments made to vendor by company.] — 
A partnership business was sold to a co. for 
a sum of money which was satisfied by an 
allotment to the vendors of a number of fully 
paid shares in the co. It was subsequently 
discovered that, owing to mistake in the 
valuation, the partners had been overpaid 
by the co., &, in order to adjust the matter, 
two of them, on behalf of themselves & their 
co-vendors, voluntarily transferred to the 
chairman of the board of directors of the co. 
3,000 shares upon trust to use or sell them 
for the benefit of the co. An action was 
commenced against the chairman of the 
board of directors & the co. in which the 
pltfs. claimed that lie held the shares as 
trustee for the individual shareholders & in 
which they sought an injunction restraining 
him fi*om voting, at any meeting of the co., 
as the holder of the shares : — Held: (1) on 
the evidence, the chairman of the board of 
directors held the shares, not for tlie benefit 
of the individual sharobolders. but for the 
benefit of the co., & that he held them on 
trust, at his discretion, to sell them ; (2) tlie^ 
transfer did not offend against any principle 
laid down by any of the decided cases, <fc that 
the transaction was not made invalid by 
reitson of the transfer having been made to 
a nominee on trusts which involved an 
obligation on the trustee to vote in respei t 
of the shares as the co. might from time to 
time direct. — Kirby v, Wilkins, [1929] 2 Ch. 
444 ; 142 L. T. 16. 

. Add, Annotations : — Refd. I. R. Gomrs. v 
Allan (1925), 9 Tax Cas. 234 ; Iloyal Exchange 
Asscc. V, Hope, [1928] Oh. 179. 


PART in. SECT. 23. SUB-SECT. 6.- 
B, (b) U. 

2373 ii. PuiLiars & 

La Paloma Swekts, Ltd. 

GU D. L. U. 577 ; 51 O. L. U. 125.— 

CAN. 

PART III. SECT. 23, SUB-SECT. 8.— 
A. (b). 

2428 il. .1— An agreement 

for ttjo Hale of fihareH does not Imply 
a further aerreement to have the trane- 
ferce’fi ndme rogiHtered a« the holder.— 
Doivnvao v. Dpi .‘^'ouza (1023), I. L. K. 
60 All. 605.— IND. 

r L Claim in registraiion hy 

assignee of insolvent 7ne7tiber ,] — The 
arts, of assocn. of a proprietary co, 
provided that the regulations in Tahlo 
A. in the Companies Act shonid not 
apply, but contained no transmission 
cfauHc providing for the registration 
as a memiier of the oo. of any person 
becoming entitled to shares in conse- 
quence of the insolvency of a member. 
The directors wore given power in 
their discretion to refuse to rogrister the 
transfer of shares to any person they 


should not approve as transferee. On 
the iiiRolvcncy of one of the members 
the directors declined to register his 
assignee in Insolvency as a member in 
respect of the Insolvent’s sharos. The 
assignee applied to the ct. to order 
rectification of the regi'^tcr of members 
by inserting therein his name as the 
holder of the shares :~HcLd : the 
application must bo refuseii. — Re W. & 
G, Dean Phopiurtary, Ltd. (1929), 
V. L. K. 140.— A US. 

PART III. SECT. 23, SUB-SECT. 12.— 
A. 

2465 1. Loss of rigM to impeach — 
Transfer acted on hy parties <£r company.] 
— Wairaicei, Ltd. v. Cleave, [19251 
N. Z. L. R. 624.— N.Z. 

PART III. SECT. 23, SUB-SECT. 13' 
— ^A. 

so. Transfer of shares of dircctfjr's 
v'ife.] — Kesp. wa.s the holder of shares 
not fully paid up In the bkpt. co. 
Her husband was a director of the co., 
& she had given him a power of attorney 
authorising Mrn to indorse & transfer 
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her certillcatoB & transact any I 
with the CO. which sh(s could l-ransaet 
In perHou. Kesp. was also a share - 
hohlor lij another co. of which her 
husband was a director. Under the 
constitution of the bkiit. co. its share- 
holders could not sell or dispose of their 
shares except with the leave of the 
directors evidenced by a reHolution 
of the board. AU the dl rectors of the 
bkpt. CO. except one w^oro indebted to 
it on theii* sharos. At meetings of the 
diroctoiu where as a result of a pro- 
arran^ment each direcitor in turn, 
except the one not indebted, refrained 
from voting on resolutions in which 
ho was interested, resolutions were 
passed, in pursuance of the pre- 
arranged scheme, which resolutions 
authorised the exchange of resp.'s 
shares In the bkpt. co. for shares in the 
other CO. & the purchase from her by 
the bkpt. 00 . of the shares so reijcived 
by her from the other co., the purchoae- 
prloe being payable by crediting her 
with full settlement of the amount 
owing by her to the bkpt. co. Bimllar 
resolutions were passed with respect 
to the shares & indebtedness of the 
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2478a. .] — Re Smith, Knight & Co,, Hakim’s 

Case (1869), 7 Ch. App, 296, n. 

24i7b. Add, Annofaiion : — Apld. Delavetine v, 
Broadhurst, [1931] 1 Ch. 234. 

2523. Add. Anvolniiona : — Dlstd. R** Park Ward, 
[1926] Ch. 828. Refd. Lever Bros., Ltd. v, 
BeU, [1931] 1 K. B. 557. 

2578. Add. Ajinoiaiion : — Refd. Shuttlcworth i;. 
Cox (Maidenliead) (1920), 43 T. L. R. 83. 

2580. Add. Annotation : — Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1020), 43 T. L. R. 83. 

2585a. Article restricting right of transfer — Con- 
struction.] — Arts, of assocn. restricting transfer 
of shares must be so construed as not un- 
reasonably to prevent shareholders from fairly 
& reasonably exercising their powers as 
members of the co. 

Testator appointed his wife, a son, & two 
other persons exore. & trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustees on trust to sell & convert & 
to hold the proceeds, after the wife’s death, 
upon trust as to one-third thereof for the said 
son, as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. The residue included shares in the 
CO., some in testator’s name, the remainder 
in the name of another as his nominee or as 
trustee for him. The will was proved by the 
widow & the son only. They caused these 
shares to be registered in their own names 
without qualification, as the arts, of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will ; 
it in order to vest the sliares jointly in them 
him, .all three executed a transfer. This 
was prosent(*d to the co. for registration, but 
registration was refused on the ground that 
the restrictions on transf<u* imposed by the 
articles applied : — Held : the transfer could 
be jiistilied under the arts. — Re Hobson, 
IJouGHTON & Co., [1929] 1 Ch, 300; 98 
L. J. Ch. 140 ; 140 L, T. 496. 

2585b. Right to transfer to another 

member of company.*- Certain shareholders 
in a private co. commenced an action to 
restrain certain members of the co. from 
transferring shares otherwise than in accord- 
ance with the arts, of assocn. The sub- 
stantial question, which came before the ct. 
upon motion, was whether one member was 
entitled, under the articles, to transfer shares 
to another member. The material articles 
were as follows : — 

Art. 5 : “ The directors may in their 

absolute & uncontrolled discretion refuse to 
register any proposed transfer of shares,^ & 
clause 20 of Table A shall be modified 
accordingly. No shares shall in any circum- 
stances be transferred to any infant, bkpt., 


or person of unsound mind. Save as hereby 
otherwise provided, no share shall be trans- 
ferred to any person who is not a member of 
the co. so long as any member or failing such 
member any person selected by the directoi*s 
is willing to purchase the same at the fair 
value which shall be determined as herein- 
after provided.” Art. 6 : “ In order to 

ascertain whether any member or person 
selected as aforesaid is willing to purchase a 
share at the fair value, the person whether a 
member of the co. or not proposing to 
transfer the same, hereinafter c^lcd ‘ the 
retiring member,’ shall give notice in writing, 
hereinafter described as a ‘ sale notice,’ to 
the co. that he desires to sell the same, & 
until otherwise determined by the co. in 
general meeting the same shall be offered 
among the holders of ordinary shares in 
propox*tion as near as may be to their existing 
holdings thereof and any not accepted by 
them shall be offered to such other persons 
as the directors shall determine. Such notice 
shall constitute the co. the agent of the 
retiring member for the sale of such shares 
to any member of the co. or a person selected 
as aforesaid at the fair value. No sale notice 
shall be withdrawn except with the sanction 
of the directors ” : — Held : there was nothing 
in the language of arts. 5 & 6 which gave rise 
to the necessity of implying any restriction 
upon the right of a member of the company 
to transfer shares therein to another member. 
— Delavenne V . Broadhurst, [1931] 1 Ch. 
234 ; 100 L. J, Oh. 112 ; 144 L. T. 342. 

2589a. What amounts to issue ” of 

shares Finance Act, 1927 (c. 10), s. 55.]— 

In connection with a scheme for the recon- 
struction of a company a new co. was formed 
to enter into a sale agreement to acquire 
the undertaking of the existing co. The 
consideration for the agreement was to con- 
sist, in addition t o the discharge by the new 
co. of certain liabilities of the old co, of the 
allotment of shares in the new co. to the 
shareholders iu the old co. Letters of 
allotment were sent to these shareholders, 
accompanied by a fomi of renunciation. 
Befoi’c the original allottees were registered 
some of them renounced in favour of othei* 
persons, with the result i/liat of the first 
registered shareholders in the new co, those 
who had been shareholders in tlie old co. 
held less than ,90 per cent, of the shares in 
i he new co. ^riie question of the stamp duty 
payable on the sale agreement other 
documents was submitted for adjudication, 
the CO. contending that the stmding of the 
letters of allotment constituted an ” issue ” 
of shares to the original allottees, &; that the 
conditions of exemption from ad valorem 
duty laid down in the Finance Act, 1927 


indebted directors. Her husband voted 
on the resolutions affecting her : — 
Held : apart from the question of the 
validity of the resolutions, the trans- 
action should be sot asldo on the ground 
that it was a sham & did not fall within 
the cases In which it has been hold 
that a bond fide out-&-out transfer 
of partially paid shares on the eve of 
insolvency of a co. will be upheld, 
even though made to an Insolvent & 
for the purpose of getting rid of the 
liability thereon. — C lark (H. P.) & 
Co., tic, SiUMMiN V. Clark, [1932] 2 
W. W. H. .370.— CAN, 


PART III. SECT. 23, SUB-SECT. 14.— 
A. 

2521 1, CorUract for sale of shares — 
Before presentation of petition — Whether 
void.] — A share being a jus in personam, 
the mere fact that liquidation hat; 
intervened cannot, in the abaonce of a 
clear agrooTuoiit to that oflfeot, prevent 
enforcement of a purchase of shares 
concluded at a nrlor date, the pur- 
chaser taking the chance of any 
depreciation to market value mean- 
while. — U nion Shaius Aorncy Liqui- 
dators V. HAVroN, [1927] App, D. 
240.— S. AP. 
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PART III. SECT. 23, SUB-SECT. 16.— 
A. (b) i. 

SB. Purchase in name of infant — 
Whether complete gift of shares to infant,] 
— A father purchased, with his own 
funds, shares in a co. in name of his 
son, then a pupil. The son^s name was 
ent.erod in the co.’aregiater os proprietor 
of the shares, dividend warrants in 
respect of them were issued in name of 
the soil" — Held : the gift of the shares 
had been completiOd by the retention 
of tlto son’s name in the co.’s register 
after his attainment of minority. — 
INL^VND llEVEXtJR COMRS. V. WlLSON, 
[19271 S. O. 733.— SCOT. 
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(c. 10), s. 56, were complied with. The 
Comrs. of Inland Keveniie decided that ad 
valorem duty was payable : — Held : the 
allotment lott/er accompanied by the form 
of renunciation was not an issue of shares, 
but only notice that the allottee was entitled 
to demand that shares should be issued either 
to himself or, if he preferred it, to his nominee 
to be named in the form of remmciation. 
Therefore the Comrs. were right in claiming 
ad valorem duty. — Oswald Tillotson, 1.*td. 
v . Intend B-evbnue Comrs, (1932), 101 
L. J. K. B. 737 ; 147 h, T. 481 ; 48 T. L. E. 
028. O. A. 

2637. Add, Annotaiion : — Rafd. Spencer v. Ash 
worth Partington, [1925] 1 K. B. 689. 

2646. Add, Annotation : — Refd. Ellis Trustee v, 
Dixon-.Tohnson, [1924] 2 Ch. 451. 

2658. Add, Annotation : — Refd. Weld v. Petre, 
[1929] 1 Ch. 33. 

2667a. What amounts to sale.] — Stock 

transferred as a security for a floating balance, 
& under an agi'eeraent to continue it trans- 
ferred & re- transferred by & to the creditor 
by way of loan : — Held : a sale. — Ex p, 
Dennison (1797), 3 Ve.s. 552 ; 30 E. R. 1152, 
L. C. 

Annotation : — Apld. Langtoii v. Wait^ (1868), L. II, 6 Eq, 
165. . 

2669. Add. Annotation : — Refd. Ellis Trustee v, 
Dixon- Johnson, [1924] 2 Ch. 451. 

2689a. Whether mortgagee bound to obtain 

best price.] — Semble : a mtgee. of shares is not 
bound to watch the market- so as to sell them 
at the highest price ; & he does not by failing 
to sell at the most favourable opportunity 
lose his right to prove against the estate of 
the mtgor. — Re McMurdo, Penftei.d v. 
McMurdo, [1902] 2 Ch. 684 ; 71 L. J. Ch. 
691 ; 86 L. T. 814 ; 50 W. E. 644, C. A. 

2694. Add. Annotation: — Apld. Weld v. Petre, 
[1029J 1 Ch. 33. 

2703a. No lien conferred by articles of associa* 

tion.] — Bye-laws of applt. bank, made under 
its Act of incorporation, provided : (44.) 

“ the directors may dt^cline to register any 
transfer of a share made by a shareholder 
w'ho is indebted to the bank ” ; (57.) “ the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or othenvise.” In Nov. 1924, the registered 
holder of two shares assigned them in writing 
to resp. as security for money due ; he 
executed no transfer but deposited the sliare 
certificate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment agjiinst the shareholder 
for money due from liim, & seized the shares 
in execution. There was no evidence that the 
shareholder's liability to the bank existed 
at the date of the assignment : — Held : the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to a charge in priority 
to the bank’s rights under the execution. — 


Bake of N. T. Buttbrpieild &; Son, Ltd. v. 
Golinsky, [1926] A. 0. 733; 96 L. J. P. 0. 
162 ; 135 L. T. 684. P. 0. 

2705. Add, Annotation : — Consd. Kirby v, Wilkins, 
[1929] 2 Oh. 444. 

2706. Add, Annotation : — As to (1) Distd. Kirby v. 
Wilkins, [1929] 2 Ch. 444. 

2707. Add, Annotation : — Consd. Kirby v, Wilkins, 
[1929] 2 Oh. 444. 

2715. Add. Annotation : — Expld. Klirby v. Wilkins» 
[1929] 2 Ch. 444. 

2769. Add, Annotation : — Distd, Ee Burradon & 
Coxlodge Coal Co., Martin’s Bank v. The Co. 
(1930), 23 B. W. C. C. 7. 

2793. Add, Annotation : — Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 05 L. J. Oh. 487. 

2798a. For what amount — Shares reissued.] — 

(1) Where a co. in pursuance of its arts, of 
assocn. has forfeited shares for non-payment 
of moneys due on all >tment & calls, & the 
arts, provide that notwithstanding forfeiture 
the ex-shareholder shall be liable to pay all 
calls or other money owing upon the shares at 
the time of the forfeiture, & the shares are 
subsequently sold & reallotted to other 
persons with the result of a loss to the co., 
the CO. on the subsequent bkpey. of the ex- 
shareholder is only entitled to pi*ove for the 
actual loss suffered, that is the difference 
between the amount received on the reallot- 
ment of the forfeited shares & the amount 
due at the date of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new ^ottees must enure- for the benefit 
of the original allottee who has forfeited the 
shares & release him pro tanto in rt^spect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
— R^ Bolton, Ex p. North British Arti- 
ficial Silk, Ltd., [1930] 2 Ch. 48; 99 
L. J. Ch. 209 ; 143 L. T. 425 ; [1929] B. & 
C. E. 141. 

2799. Add. Annotation : — Refd. Be Darwen & 
Pearce, Associated Paper Mills v, Barnes 
(1926), 95 L. J. Ch. 487. 

2820a. .] — Re Bolton, Ex p. North 

British Ar'xtpicial Silk, Ltd., No. 2798a, 
ante, 

2821. Add. Annotation : — Consd. Re Bolton, Ex p. 
North British Aitificial Silk, Ltd., [1930] 2 
Ch. 48. 

2822. Add. Annotaiion : — Apld. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 

2823. After this case add : — 

.] — jS’cc, now. Companies Act, 1929 (c. 23), 

s. 142. 

2850. Add Citation : — 13 Mans. 316. 

2854. Add. Annotation : — Refd. Neuschild v, 
British Equatorial Oil Co., [1025] Ch. 346. 

2856. Add, Annotation : — As to (3) Refd. Kerr v. 
Marine Products (1928), 44 T. L. E. 292. 


PART III. SECT. 24, SUB-SECT. 6. 

2645 i. Whether gift complete .] — 
Gifts of shares : — Held : not complo1.e 
until at least the transfers were handed 
to the respective transferees. — COM- 
MIBB10NER OF STAMPS V. TOPD, 11924] 
N. 2. L. R. 345.— N.Z. 

PART 111. SECT. 26. SUB-SECT. 1.— C. 

sb. Fraudulent canccUaiion by com’ 


pany — Bar to action — LaHies,] — Pat- 
terson V. VuixAN Iron Works, Ltd. 
(B. C.), [19291 4 D. L. R. 508 ; on> 
appeal, [1930] 1 W. W. R. 640 ; 2 

D. L. R. 901 ; 42 B. C. R. 300.— CAN. 

PART III. SECT. 27, SUB-SECT. 6,— A. 

m I. Plea of limitation.] — Habib 

Rouji V. Standard Altuhinidm & 
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Brass Works, Ltd. (1926), I. L. R. 
49 Bom. 715.— IND. 

PART HI. SECT. 28, SUB-SECT. 1.— D. 

0 . Add varied, 38 O. L. R. 414 ; 
33 D. L. R. 487.** 

PART III. SECT. 28, SUB-SECT. 2.— A. 
a. Add “ varied, 9 A. R. 620.** 
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2879a. ^ J — (1 ) A private co. was governed 

partly by special arts, partly by Table A. 
Table A, ait. 70, fixed the qualification of a 
director as “ the holding of at least one 
share.** Special ait. 20 empowered the 
dii’octors ^ appoint any other “ qualified 
person ** either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The transfers 
were remstered on the following Monday : — 
Held : though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not “ qualified 
persons ** before actual registration, & their 
appointment as directors was invalid- 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, & part of the business 
of which notice was given was the election 
of a director in his place. The retiiing 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, & the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At the last adjournment the original motion 
for the retiring dirtictor’s re-election was put 
& lost, & another shareholder was proposed 
&; elected in his place ; — Held : as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, Table A, art. 82, had no 
application. (8) Semble : Table A, art. 82, 
only applies to a case wher<i the retirement 
of a director by rotation the necessity for 
his re-election or replacement is entirely lost 
siglit of at the annual meeting. — Spencer tu 
Kennedy, [1928] Oh. 125 ; 95 L. J. Oh. 210 ; 
184 1.. T. ,501. 

Anmiation : — As to (3) Dbtd. Holt v. Catterall (1U31), 47 
T. L, R. 332. (I am not satisfied that Mr. Jl787’iOE 
ASTUunv, by his remarks at p. 1 35, meant to say anything 
of the kind, per Maugham. J.) 

2889. AnnotaMojis : — For “ Howard v, Sadler? 


[1806] 1 Q. B. 1 *’ read “ Howard r. Sadler, 
[1893] 1 Q. B. 1. 

2S95a. Transfers of shares passed before election — 
Transfers not registered untU after election.] — 

Spencer v. Kennedy, No. 2879a, ante. 

2905. Add the following pa.ragraph : — « 

(3) As to the shares iaktm for attendance 
fees, I am also of opinion that apjflts. are not 
liable to contribute in respect of those share.s. 
They were taken, &, as it seems to me, 
improperly taken, as paid-up shares, but the 
same principles which apply to the 100 
shares apply, as I think, to these shares also 
(Turner, L.J.). 

2922. Add. Annotation : — Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agri(uiltural Whole- 
• sale Soc. (1926), 95 L. J. Ch. 676. 

2944. Add. AnnotcUiona : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. h. U. 853; Re Etic, 
[1928] Ch. 861. 

2965a. Remuneration not authorised by general 
meeting.] — Pltf. was a director of deft, co., 
which had adopted Table A with some modi- 
fications, at a meeting of the board a service 
agreement was approved, signed, & sealed 
appointing pltf. “ overseas director ** at a 
salary of £1 ,800 a year. Pltf. proceeded over- 
seas & performed his duties under the 
agreement till difierences arose & he resigned. 
In an action by pltf. for salary due under the 
agreement : — Held : the agreement was ultra 
virea the board, &; since pltf.’s remuneration 
had never been determined by the co. in 
general meeting, as required by Table A, 
art. 69, he could not recover, but must repay 
to the co. on their counterclaim the money 
paid to him under the agreement. — Kerr v. 
Mafmne Products, Ltd. ( 1 928 ), 44 T. L. R. 292. 

2972. Add. Annoiatiom : — Refd. Bell v. Lever 
Bros., Lid. (1931), 146 L. T. 258 ; Henry r. 
Foster (Arthur)? Henry v. Foster (Joseph), 
Hunter r. Dewhurst (1981), 146 L. T. 225. 

2973. Add. Annotation: — Aa to (2) Refd. Henry 
V. Foster (Arthur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 1^. T. 225. 

2977. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen, 11929] 2 Ch. 68. 


PART III. SECT. 28, SUB-SECT. 2.—B. 

sd. Shares not reqtiired to he held in 
oum right — // ow far beneficial mmiership 
necessary — Effect of bankruptcy.)— An 
Insolvent, who is re^sterod as a member 
of a 00 . In respect of shares therein, is 
the holder of the shares & is the person 
who must be taken to be referred to In 
an agreement or an art. which declares 
the tenure of the managing director 
to depend on his being the “ holder 
of shares.** In this respect tlioro is 
a distinction between the words 
** holder ** & “ holder In Ids own right.** 
— lie Camberwell Motors Pty., Ltd,, 
[192CJ V. L. JL 639 ; {1926J Aigua L. R. 
421.— AUS. 

PART III. SECT. 28. SUB-SECT. 3.— A. 

2958 ii. Director acting as 

secretarydreasurer.] — Held : Cos. Act, 
R. S. A., 1922 (o. 156), Table A, art. 54, 
did not deal with the remuneration of 
a secretary -treasurer, performed by 
one who was also a director. — Ander- 
son V. Herbert Paint & Varnish 
Co.. Ltd. (Alta.), [1927] 3 W. W. R. 
809.— CAN, 

2968 III. OraiuUy—Not by 

way of remuneration for services .] — 
Bye-laws passed by the directors of 
deft. 00 ., & said to have been confirmed 
by the shareholders at a special general 


meeting, providing for the transfer by 
(left. c*o. to the three individual (lefts, 
of shares In another oo. as remunoratioii 
for T»aHt Horvicos as directors & offlcc’trs, 
wore attacked in this action by sharo- 
hohlers in deft. oo. : — Held : thei'o was 
no agreement binding on deft. i^o. to 
]3ay for the services rendered by the 
co-defts. & the payments provided for 
ir» the bye-laws must be treated as 
gratuities.— Lumbers v. Fretz, 11929] 
1 D. L, R. 51 ; «3 O, L. R. 190.— CAN. 

PART in. SECT. 28, SUB-SECT. 3.— 
B, (a). 

0 i. Services requiring expert <£• 
techniecU Icnowledge.] — Where the ser- 
vices of a director did not fall within 
the scope of tho ordinary' unpaid duties 
of director, but were of a highly 
technical character, & the proper con- 
duct of the business required exiiort & 
technical knowledge which it was not 
easy to obtain : — Held : he was en- 
titled to a reasonable remuneration for 
such services. — Ditrost v. Home- 
Mixed Fertilizers, Ltd., [19241 4 
D. L, R. 241 ; 51 N. B. R. 357.— CAN. 

PART III. SECT. 28, SUB-SECT. 3.— 
B. (d). 

1 i. .1 — Two of the directors 

of an Alberta co. who, at the time in 
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(]uestioD. owned in tho aggregate all 
but 10 of its 1.000 Issiiecl shares, & 
who managed its business virtually 
as a partnership, agreed to. & did, pay 
themselves a bonus, in cash & in shares 
owned by the co., as extra i*emuncTation 
for their services. Under the arts, of 
assocu. the bonuses In question could 
have been authoilsod by the dircjctors 
of the CO. The only remaining 
dii'eotor on learning of the an’angemcnt 
approved of it ; & it appeared thtft all 
the shareholders had been willing that 
all the business of the co. should be 
carried on by said two directors without 
consultation with the shareholders. 
The payment of the bonuses was not, 
however, authorised at a directors* 
meeting or by a i*esolutlon slgu(*d by 
the directors ; nor was any share- 
holders* mocUiig hold to p'lss on It, 
it was not proven that both of the two 
remaining shareholders other than tho 
directors had individually assented 
hereto . Subsequently under an agree- 
ment to which the co, was a party, 
deft. C., one of said two directors, 
sold his shares to tho other at an agreed 
valuation based on the assumption 
that the bonuses had been legally paid. 
In an action by the co. to oompel the 
return of tho shares received by C. 
as such bonus or for damages in lieu 
thereof : — Held : in tho ahsenc(3 of a 
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3014. Add* Annotation : — ^Dlstd. Williams v* 
Barton, [1027] 2 Ch. 0. 

3033. Add, Annotation : — Consd. British America 
Nickel Corpn. v, O’Brien, [1927] A. O. 360. 

3055a. Tranter to director ot overpayments 
made to vendor by company — Discretionary 
trust for sale.] — K iuby r. Wilkins, No. 2462a, 
ante, 

3059. Add, Annotation : — Apld. Re City Equitable 
Fire Insce., [1025] Ch. 407. 

3059a. -.] — (1) The manner in which the 

work of a co. is to be distributed between the 
board of directors & the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
matters that must of necessity be left to the 
managero, the accountants, & the rest of the 
staff. 

(2) In ascertaining the duties of a director 
of a CO., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts, 
of assocn., distributed between tlie directors 
&. the other officials of the co. 

(3) In discharging those dhties, a director 

(a) must act honestly, & {h) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which an 
ordinai*y man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of his knowledge & experience ; in other 
w’ords, he is not liable for mere errors of 
judgment ; (d) he is not bound to give 

continuous attention to the affairs of his co. ; 
his duties are of an inteimittent nature to be 
performed at periodical board meetings, & at 
meetings of any committee to which he is 
appointed, & though not bound to attend 
all such meetings lie ought to attend them 
when reasonably able do so ; & (e) in 
respect of all duties which, having regard to 
the exigencies of business & tlie arts, of 
assocn., may properly bo left to some other 


official, he is, in the absence of ^unds for 
suspicion, justified in trusting that otffcial 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for Uiat purpose, 
assuming, of course, that the cheque comes 
before him for signature in the regular way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resolution has been 
assed by the board, or committee of the 
oard, as the case may be, authorising the 
signature of the cheque ; & where a cheque 
has to be signed between meetings, he sliould 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an ag^gate amount, 
but a proper list of the individual cheques, 
mentioning the payee & the amount of each, 
should be read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(5) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper st^ite of investment, except so 
far as the arts, of assocn. may justify him in 
delegating that duty to others. 

(0) Before presenting their annual report 
& balance sheet to their shareholders, A 
before recommending a dividend, directors 
should have a complete & det«ailed list of the 
co.’s assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished honour- 
able, nor with the expression of the belief of 
their auditors, however competent & trust- 
worthy. 

(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 


directors* nieutliiff or resolution sighed 
by the directors, the payment of the 
bonuses was invalid, & the co, was 
entitled to judgment, — Gray & Farr, 
Ltd. V. Carlile, [1931] 2 W. W. R. 
626; S D. L. R. 785; affd., [1032] I 
T). L. R. 391. —CAN. 

PART in. SECT. 28, SUB-SECT. 3.— C, 
3019 i- Add “ varied, [1902] A. C. 83.’’ 

sm. Increase of liainlities — Mortgage 
— Fraud on creditors — VUra iHrcs .] — 
Plain, Ltd. (Trustee) v, Kknley 
& Hoyal Trust Co., [1931] 1 D. L. K. 
468 ; 6G O. L. R. 179; affd., [1931] 
2 I). L. K. 801 ; O. H. 75 ; 12 C. R. R. 
492.— CAN. 

PART III. SECT. 28, SUB-SECT. 4.— A. 

3028 i. Right to act as director-^ Attend « 
ance ofmeetingn — Conviaiionfor criminal 
offence..]— IM kkk v. VV'oods, [1926] 1 
D. L. R. 118G ; 30 B. C. R. 460.— CAN. 

3029 i. Right to arJ as director — Right 
to injunctvm .] — An injunction may be 
granttjd on the application of a director 
restraining pltf.’s co-dlrectors from 
wrongfully exrJiidlng lilm from act- 
ing as a director. — Sarat Chandra 
Cbakravarti V, Tarah Chandra 


CHATTER,rRE (1924), I. L. R. 61 Calc. 
916.— IND. 


PART III. SECT. 28, SUB-SECT. 4.— B. 

3039 «. .1— R.. In his Ufetime, 

while acting In the capacity of managing 
dii’octor of a joint stock co., used 
moneys of the co, fn commercial 
adventures 8c other investments for 
his personal gain & profit. After R.*h 
death his exors. paid back to the co. 
the principal money so used, but 
declined to account for the profits 
which R. had derived from the use 
thereof : — Held : as R. was to be 
regarded as a trustee of the oo.*b 
moneys, his executors wore liable to 
the 00 . in respect of such profits, which, 
or the equivalent interest, must bo 
paid over to the oo.— Rooers Hard- 
ware Co. V, Hooers (P. E, I.) (1913), 
12 E. L. R. 493 ; 10 D. L. R. 

541.— CAN. 

3039 Ilf. Shares cu^vired in new 

company by Bhareholder director — Paid 
fftr out of assets of old company in 
liquidation ,] — Chandler 8c Massey v. 
Irish (1911), 20 O. W. R. 649 : 3 
O. W. N. 383 ; 25 O. L. R. 211.— CAN. 

d I. -Pltf., who 


was a director Sc vice-president of deft, 
co., acted os its solr., although not 
formally tmpointod as such, in a great 
number of matters, & was oonsulted, 
& his advice sought, by bi.«» co-dlrectors 
& the officers of the co. His co- 
directors wore aware of his so acting, 
& be was paid substantial amounts on 
account or the legal services rendered 
from time to time. He sued on an 
account for legal services rendered ; — 
HeM : he could not recover ; his 
position as director of the oo. incapaci- 
tated him from engaging as Its solr. — 
Cape Breton Cold Storage Co., 
Ltd. V, Rowlings [1929] 3 D. L. R. 
577 ; S. C. R. 605; revg,, [1929] 2 
D. L, R. 519 ; 60 N. S. R. 460.— CAN. 

PART III. SECT. 28, SUB-SECT. 4 .— C. 

3058 i. Reasonable diligenre,] — 

In discharging his duties, a director 
must act honestly & must exercise such 
degree of skill & diligence os would 
amount to the reasonable care which 
an ordinary man might be expected 
to take in the circumstances in his own 
behalf. — Govind Narayan v, Rano- 
NATH Gopal (1929), I, L. R. 64 Bom. 
226,— IND. 
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safe custody of the securities of the co. It 
would be impracticable^ on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of seeing 
that the securities are in safe custody must 
of necessity be left to some oUlcial of the co. 
in daily attendance at the ofl^ce of the co., 
such as the manager, accountant, or secretary. 

(8) A co.’s stockbrokers, however respect- 
able & responsible they may be, are not proper 
persons to have the custody of its securities 
except on such occasions when, for short 
periods, securities must of necessity be left 
with them ; but immediately such necessity 
ceases the securities should bo lodged in the 
co.’s strong room or with its bank, or placed 
in other proper & usual safe keeping. 

(9) A director is not responsible for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the ontts of 
proving that he has done so lies ux>on the 
liquidator who alleges it. 

Art. 150 of the co.'s arts, of assocn. 
provided {inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively; — Held: (10) an act, 
or an omission to do an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing & intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty, & there- 
fore to negligence, ho is not guilty of wilful 
neglect or default unless he knows that he 
is committing, & intends to commit, a broach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11 ) the 
immunity afforded by art. 150 - was one of 
the terms upon which the directors held 
office in the co., ^ availed them as much on 
a misfeasance summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against 
them for negligence ; (12) upon the evidence 
& in accordance with the principles enun- 
ciated above, none of the resp. directors, 
other than the managing director, was liable. 

(13) The measure of the auditor’s re- 
sponsibility depends upon the terms of his 
engagement. There may be a special con- 
tract defining the duties A. liabilities of the 
auditors. If there is, then that contract 
governs the question. The arts, will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arts. That is 
not to say that auditors can set aside a 
statutory obligation. No agreement or art. 
of assocn. can remove an imperative or 
statutory duty. 

(14) Sect. 113 does not lay down a rigid 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 
information given & explanations furnished 
to them, so that there is abundant scope for 


discretion. Art. 150 is not in conflict with 
the sect. The onus lies upon the auditors, 
who would not be excused for total omission 
to comply with any of the requiremeuts of 
the sect., or for any consequences of deliberate 
or reckless indiffereub failure to ask for 
information on matters which call for further 
explanation. 

(15) An auditor is not jusbifled in omitting 
to make personal inspection of securities 
that are in the custody of a persou or 
co. with whom it is not proper that they 
should be left, whenever such personaJ 
inspection is practicable. 

(10) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter bo 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, & this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certifleate that securities are in the possession 
of a pfirticular co., firm, or person unless the 
CO., etc., is trustworthy, or, as it is sometimes 
put, respectable, & further is one that in the 
ordinary course of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment- 

Where the auditors did not personally 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., & accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, & did not cither insist upon those 
securities being put in proper custody or 
report the matter to the shareholders : — 
lleM : (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conceived to be the whole of their duty 
to the co., such negligence was not wilful, & 
art. 1 50 applied to exonerate them from liability. 

Where the auditors after a full investi- 
gation in which they were misled & deceived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
sums of money left in the hands of the co.’s 
stockbrokers & lent to the general manager 
of the CO. as “ Loans at call or short notice,” 
“ Ijoans ” or *‘ Cash at hand & in bank ” ; 
{h) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the CO. for the purposes of the audit, made 
purchases, on belialf of the co., immediately 
before the close of the co.’s financial year, 
of Treasury Bills which in fact never came 
into the possession of the co. & were sold 
immediately the new financial year had 
opened: — Held: (18) they were not guilty 
of any breach of duty as auditors. 

(19) Sect. 215 is a procedure sect, only & 
creates no new or additional liability. — Re 
City Equitable Fxhe Insurance Co., Ltd., 
[1925] 1 Ch. 407 ; 94 L. J. Oh. 445 ; 133 
L. T. 520 ; 40 T. L. R. 853 ; [1025] B. & O. R. 
100, 0. A. 

Annotaiio7i8 : — Ab to (10) Distd. lie City of London Insce. 
(1925), 41 T. L. R. 621. OODSd. Re Mnntoa, Munton v. 
West, [19271 1 Ch.2G2; Rc Windsor Steam Coal Co. (1901), 
Ltd., [1929] 1 Ch. 151 ; Re Vickery, Viokoty v. Stephens, 
[1931 J 1 Ch. 572. As to (13) Refd. Uonr>- v. Foster 
(Arthur), Henry Foster (Joseph), Hunter v. Dewhurst 
(1931), 145 L. T. 225. 

3060a. ^ City Equitable 

Fire Insurance Co,, Ltd., No. 3059a, ante. 



Cases 306I&— 81288. Ei^fiLisH and Empire Digest SuppLEMEin'. 


3062. Add, Annotation : — Apld. Me City Equitable 
Fire Insce., [1925] Ch. 407. 

3068a. Proper & honest performance of 

duties.] — Be City Equitable Fire Insur- 
ance Oo., Ltd., No. 3059a, ante. 

3063b. Reliance on chairman — Accuracy of 

balance*sheet.] — Be City EQUiTAftLB Fire 
Insurance Co., Ltd., No. 3059a, ante, 

3065. Add, Annotatum : — Consd. Bell r. Lever 
Bros., Ltd. (1931), 146 L. T. 258. • 

3068. For “ Signature of cheques to com- 
pany’s prejudice ” read Signature o! 

cheques — To company’s prejudice.” 

3068a. .] — Be City Equitable Fire 

Insurance Co., Ltd., No. 3059a, ante, 

3071. Add, Annotation : — Refd. Be City Equitable 
Fire Insce., [1925] Ch. 407. 

3077. Add, Citation : — previous procf'edings, suJt) 
nom. Be South Essex Gas Light & Coke 
Go,, Ex p. Steaks (1869), John. 480. 

3092a. Act by two directors for benefit of one 

— No right to contribution.] — Wliere two 
directors of^^a limited co. join in signing a 
cheque whereby a pai*t of the co.’s funds is 
used for a purpose not authorised by the 
arts, of assocn. <fe one of the directors is sub* 
sequontly coinpcDcd to replace the money so 
used, he cannot recover contribution from 
the other if the money has been applied for 
the sole benefit of the director claiming con- 
tribution, even if the other director has 
assented to its being so used. — Walsh v, 
Bardsley (1931), 47 T. L. R. .564. 

3105a. Payment of rates due from company — 
Right to stand In place of overseers.] — The 
directt)r of a co. in voluntary liquidation 
guaranteed &> paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation : — Held : ( 1 ) he was 
entitled to stand in the place of the creditor, 
& to use all remedies, if need bo, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, s. 209. — Be Lamplugii Iron Ore 


Co., [1927] 1 Oh. 308 ; 96 L. J , Oh. 177 ; 136 
L. T. 601 ; [1927] B. & 0. R. 01. 

8107. After this case add ; — 

.] — See, now, 1929 Act, s. 162. 

3109. Add, AnnofeUiona : — ^Refd. British Insvilated 
& Helsby Cables v, Atherton. [1926] A. 0. 205 ; 
Be Golomb & Porter & Co.’s Arbitration 
(1931), 144 L. T. 683; Be Lee, Behrens & 
Co. (1932), 48 T. L. R. 248. 

8109a. .] — Be City Equitable Fire 

Insurance Co.. Ltd., No. 3059a. ante, 

3112a. Necessity for board-meeting.] 

Be Athenaeum Life Assoe. Society, Ex p. 
Eagle Insce. Co., No. 4094a, post, 

3126a. Adoption of balance sheet — Including 
directors’ fees.] — Balance sheets including 
fees due to directors, & signed by directors 
pursuant to Cos. Act, 1908, s. 113, are not 
acknowledgments of those foes within Statute 
of Frauds Amendment Act, 1828 (c. 14). 

After an order for the compulsory winding 
up of the co. appet. put in a proof for £950 
in respect of directors* fees. The liquidator 
rejected the proof to the extent of £350, 
allowing only £600 on the ground that all 
directors’ fees which had accrued due more 
than six years before the date of the winding- 
up order were barred by Stat. IJmitations. 
The directors* fees due to appet. appeared 
from balance sheets duly signed by two 
directors & passed by the co. Upon a 
summons taken out by appet. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £350 might be reversed, & 
that the proof might be allowed in the full 
sum of £950 : — Held : (1 ) a board of directors, 
acting as a board, & passing a resolution 
adopting a balance-sheet which includes 
directors’ fees, does not bind the co. to pay 
those fees ; (2) a balance-sheet so adopted Ac 
signed by directors pursuant to Cos. Act, 
1908, 8. 113, is not a written promise by the 
CO. or its agents to pay the directors’ fees. — 
Be Coliseum (Barrow), Ltd., [19.30] 2 Ch. 
44; 99 L. J. Ch. 423 ; 143 L. T. 423 ; [1929- 
30] B. & C. R. 218. 

3127a. Delegation of duty .] — Re City Equit- 

able Fire Insurance Co., Ltd., No. 3059a, 
ante, 

3128a. Safe custody of company’s securities — 
Delegation of duty — Securities with company’s 


3062 i. Standard of dUgence — Reliance 
on company's officials — Where no ground 
for mspicion — Examinaiion of com- 
pany's books.] — He Logan (H. J.) Co. 
(Out.), [19261 2 D. L. li, 946; 7 

C. B. R. 325.— CAN. 

B, Add “ varied, 38 O. L. R. 414 ; 33 

D. L. R. 487. •• 


PART III. SECT, 28, SUB-SECT. 4.— D. 

3075 i. Capadty to coTitract — General 
rule.]— A director has a right to con- 
tract with the CO. subject to certain 
Qualifications involving oases of mis- 
representation, bad faith or secret 
profits, & not where ordinary relation 
of employer & employee exist. The 
ordinary objections to such contracts 
do not apply where all the slxareholders 
were di rectors, as no quosi ion can arise 
as to dirontorw prejudicing the rights 
of the Bhareholdorn. — D uuobt v, Home- 
Mixed F'KRTiLiZEim, [19241 4 

D. L. R. 241 ; 51 N. B. R. 3.^.7.— CAN. 


3076 Hi. .J — Can. APT AN 

Guarantee Trust Ct). r. Young. 
[1931] 3 D. L, R. 519.— CAN, 


PART 111. SECT. 28. SUB-SECT. 6.— A. 

3115 i. Exercise of powers — Control 
by viembcrs .] — The directors of a oo. 
constitute Its governing & managing 
body, & except to the extent that their 
powers are expressly restricU'd by 
statute or the arts, of assoon. or other- 
wise, they possess authority to exorcise 
all the powers of the co., subject to 
the control of the shareholders, — Mri)- 
West Collieries, Ltd. v, McEwen- 
(19251 2 D. L. R. 529.— CAN. 

3115 ii. Effect of specifying 

method in articles,] — (1) For the pui'pose 
of binding a co. in its cori>orato capacity 
individual assonts of directors or share- 
holders ^ven separately are not 
equivalent to the assent of a meeting. 

(2) Where the arts, of assocn. of a 
00 , authorise a certain method of pro- 
cedure by the directors as the equiva- 
lent of a fomial meeting there is by 
implication a denial of the validity of 
any other procedure other than a 
meeting. — Toronto General Trusts 
CoRi>N. V. Carlile, [1931] 3 W. W. R. 
671.-* UAN. 
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part III. sect. 28. SUB-SECT. 5.-* 
C. (a). 

d i. S. P. Re Pacific Coast Coal 
Mines, Ltd. Sc Hodges (B. C.). [1926] 
4 D. L. R. 759 ; [1926] 3 W. W. R, 
378.— CAN. 

si. V*oUraci not avihnrised by all 
directors ,}- — Where L,, a director of 
deft, co., purporting to act on behalf 
of the co„ agreed with pltf. to enter 
into a lease, & the jllrectora neither 
authorised L. to enter Into the agree- 
ment nor expressly ratified his action : 
— Held : the co. was not bound by the 
agreement. — Lego 6l Co. t>. Premier 
Toracco Co., [1926] App. D. 132,— 
S. AF. 


PART III. SECT. 28, SUB-SECT. 6.— 
C. (d). 

81321. A7eccasarj//or?»aZ4ffes.] '-■Where 
the directors of a co. hod power to 
iKirrow Sc mortgage : — Held : the 
president & managing director were, 
by virtue of their ofnoes, primd facie 
proper officers to execute mlges,, & the 
rntge,, which had the common seal of 
the co. attached, & was executed by 
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stockbrokers *] — Be City Equitable Fire 
Insubanob Oo,, Ltd., No. 805da, ante. 

8157a. Presumption ot authority.] — Pltfe. 

were a firm of fruit brokers. Defts. & the P. 
Co. were two cos. engaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts, of deft. co. the directors were 
empowered to “ delegate any of the powers 
for the time being vested in the directors.** 
The arts, also incorporated Table A. M. 
purported to make on behalf of defts. an 
agreement with pltfs. that in consideration 
of pltfs. advancing a sum of money to the 
P. Co., pltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. & the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.* 
fruit as well as of that of the P. Co. as security 
for the advance* M. had no authority from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 
deft, co., the secretary of defts. wrote a letter 
purporting to confirm the agreement on behalf 
of defts., ^ pltfs., treating that as a sufificieut 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs. had no knowledge of the 
terms of defts.* arts, or that they incoiporated 
Table A : — Held : whether the agreement 
was to be treated as having been made by 
M. as an oinlinary “ director *’ of deft, co., 
or by the secretary as “ agent,’* or by the 
two combined, pltfs. were not entitled to 
assume that any autliority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exej‘cised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 
power at the time that he made the con- 
tract ; (2) there was something so unusual 
in an agreement to apply the money of one 
co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 


whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. & the secretary 
respectively occupied or were held out by the 
co. as occupying. — H oughton & Co. v. 
Nothard, Lowe A Wills, [1927] 1 K. B. 
246 ; 96 L. J. K. B. 25 ; 186 L. T. 140, C. A. ; 
ajfd. on other grounds^ [1928] A. C. 1, II. L. 

Annotations : — As to (1 ) CioliSd. KrodJthank CasRcl G. m. b. H. 
V. Scheukoi's, [1927] I K. H. 826. Dbtd. British Thomson- 
llouston Co. V. Fodemtod European Bank, Ltd.. (19321 
2 K. B. 176. Refd. JJggott (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443 ; Newsholmo v. Hoad Transport & 
General Insce., [1929] 2 K. B. 356. 

3160. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

8160a. .]— A CO. is bound in a matter intra 

vires the co. by the unanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a transaction that is hiira vires the 
CO., though ultra vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously. — Parker A Cooper, 
Ltd. V. Reading. [1926] Ch. 975 ; 96 L. .1. Ch. 
23; 136 L. T. 117. 

3162. Add. Annotation : — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 

3166. Add. Annotation : — Distd. Watson v. Davies, 
[1931] 1 Ch. 455. 

3201. Add. Annotoition : — Refd. Re Etic, [1928] 
Ch. 861. 

3216. Add. Annotation : — Refd. Parker & Cooper 
V. Reading, [1926] Ch. 975. 

3231. Add. Annotation : — Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 

3240. Add. Annotation : — Refd. A. -It, v. Goddard 
(1929), 98 L. J. K. B. 743. 

3248. Add. Annotation ;- ~Refd. l^ell v. Lever 
Bros., Ltd. (1931), 146 L, T. 258. 

3240. Add. Annotatioyi : — Apld. Re Home & 
Colonial Insce. (1929), 46 T. L. R. 658. 

3250. Add. Annotation : — As to (2) Refd. Kerr v. 
Marine Products (1928), 44 T. Ij. R. 292. 

3252. Add. Annotation : — Refd. Re Home As 
Colonial Insce. (1929), 45 T. L. R. 658. 


the president & manoiDring director, was 
properly executed. — Canadian Bank 
OF Commerce v. Smith (1911), 17 
W. L. R. 135 ; 3 Alta. L. R. 299.— CAN. 

8132 li. .) — Where a mtge by 

a CO. had the seal of the oo. affixed in 
the presence of two directors, one of 
whom was the secretary, & of M., 
assistant secretary, there being no 
appointment proved authorising M. 
as an assistant seoretory, or otheiviiso, 
to shm the mtge., or authenticate the 
affixing of the seal Semhte : the 
execution was bad. — Innes & Griffith 
V. Cameron Valley Land Co. (B. 0.), 
[1919] 1 W. W. R. 752.— CAN. 

8188 1. Mortgage to directors .] — Sot 
aside at instance of simple contract 
creditors of the oo. — Northern 
ELECTH ir A Manufaotcrino Co., Ltd. 
V. Cordova Mines. Ltd. (1914), 31 
O. L. R. 221 : 8 0. N. 210.— cAn. 

3188 ii. .] — Grebnbtreet V. 

PAra jaYjDRAULiO Oo. (1874), 21 Gr. 


PART in. SECT. 28, SUB-SECT. 5.— 

0. (e). 

f. Add “ varied. 9 A. R. 620.»» 

PART III. SECT. 28. SUB-SECT. 5.— E. 

r i. Must be witJi full knowledge 

of trarimctian. 1 — Hindustan Arsur- 
ANCB & Mutual Benefit Society, 
Ltd., Lahore r. Khaira Bank, Ltd., 
Gujranwala (1927), I. L. R. 9 Lah, 
360.— IND. 

d i, .]— Davison v, ViokbrtV 

Motors, Ltd. (1925), 37 C. L. R. 1.— 

AUS. 

PART III. SECT, 28. SUB-SECT. 6,— A. 

sk. Personfd liability — Wrong com' 
mitted by company.] — ^A dli’cctor of a 
00 . who is a party to a fraud or other 
wrong committed by the co. Is 
personally liable for the damage 
caused thereby. — Johnson v. Sollo- 
WAT, [1932] 1 W. W. R. 481.— CAN. 

PART III. SECT. 28. SUB-SECT. 6.— 
B. (d). 

g i. Essentials.] — ^A oonvictiou 

95 


under sect. 414 of the Criminal Code 
which deals with false statements by 
directors & promoters of cos. can only 
be secured if proof Is given that (1) the 
statements are in themselves false in 
some material particular, & (2) not only 
so but false to the knowledge of the 
accused, & (3) made with intent to 
defraud. — R. v. Bowen (1930), 43 
B. C. R. 507.— CAN. 

PART HI. SECT. 28. SUB-SECT, 6.— 
C. (b). 

sm. Commission.] — Cos. Act, 1908, 
8. 67, does not authorise the directors 
to make presents of tlie co.’s capital in 
the guise of commission. Such presents 
arc ultra vires of the director®, & re* 
covers hie by the co. — Wairakei, Ltd. 
V. Cleave. 11925] N, Z. L. R. 624.— 
N.Z 

PART in. SECT. 2S, SUB-SECT. 6.— 
D. <d> ii. 

0 1. — Extent of HabilUy.] — Deft., 
a director of pltf. co., in that he had 
failed In his duty to hand over to the 



Cases 3257 — 8863a. English and Empire Digest Supplement. 


3257. Add. Annotations : — Apld. Parker & Cooper 
V. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. L. B. 292 ; Jte Lee Behrens & Co. (1932), 
48 T, L. R. 248. 

3259. Add. Annotation: — Consd. Lever Bros., 
Ltd. V. BelJ (1930), 47 T. L. R. 47. 

3261. Add. Annotations : — Generally, Refd. Re Btic, 
[1028] Ch. 861 ; Re Home & Colonial Insur- 
ance Co., [1930] 1 Ch. 102. 

3280a. Directors relying on chairman’s assur- 

ance as to value of assets .] — Re City Equit- 
able FmE Insurance Co., Ltd., No. 3059a, 
ante. 

3282a. Dividends paid out of capital.] — Re City 
Equitabt^ Fire Insurance Co., Ltd., 
No. 3059a, ante. 

3284. Add. Annotation : — As to (3) Apld. Re A 
Debtor, [1927] 1 Ch. 410. 

3285. Add. Annotation: — As to (2) Refd. Rc City 
Equitable Fire Jnsce., [1925] Ch. 407. 

3287. Add. Annotation : — Generally, 'Retd. RdAoimo 
Colonial Insurance Co., [1930] 1 Ch. 102. 

3291. Add. Annotation : — Apld. Be City Equitable 
Fire Insce., [1925] Ch. 407. 

3305. Add. Annotation : — As to (2) Consd. Kirby 
V. Wilkins, [1929] 2 Ch. 444. 

3327. Add. Annotation : — Dfstd. BHtish Thomson- 
Houstxjn Co. V. Sterling Accessories, Same v. 
Crowthcr & Osborn, [1921] 2 Ch. 33. 

3327a. .] — The directors of a co. can- 

not be made liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a case where 
they are the sole directors & shareholders of 
the infringing co. — British Thomson- 
nousTON Co. V. Sterling Accessories, 
Ltd., British Thomson-Houston Co. v. 
Ckowtiier &; Osborn, Ltd, [1924] 2 Ch. 
33 ; 93 L. J. Ch, 335 ; 131 L. T. 535 ; 40 
T. L. R. 544 ; 68 Sol. Jo. 595 ; 41 R, P. C. 
311. 

Amwtation : — Apld. Prichard & Constance v. Amata (1924), 
42 Ti. P. C. 63. 

3327b. .] — Deft, co., incorporated in 

1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 


publishers of medical books & publications 
relating thereto, on letter paper described 
themsdves as ** wholesale manufacturers of 
Amata Toilet Preparations.” Pltf. co., who 
had for many years distinguished their goods 
by the word ” Amami,” & in July, 1909, had 
registered that word os a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. & the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction : — Held : there was no evidence 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim had been established 
by pltfs. against these defts. personally ; & 
the action as against them must be dis- 
missed with costs. — Prichard & Constance 
(Wholesale), Ltd. v, Amata, Ltd. (1924), 
42 R, P. C. 63. 

3335a. Loan for expenses In connection with 

promotion.] — Adams (Francis), Ltd. v. 
Fisiiwick (1028), 72 Sol. Jo. 122. 

3347. Add. Annotations : — As to (4) Apld. Be A 
Debtor, [1927] 1 Oh. 410. Consd. Re Etic, 
[1928] Ch. 801. Refd. Re Homo <fe Colonial 
Insurance Co., [1930] 1 Oh. 102. 

3353. After cross-ref. following this cas5 add ; — 

(1) Declaration of Liahiliiy. 

See 1929 Act, s. 276. 

3353a. Carrying on business with ‘Mntent to 
defraud creditors ” — What amounts to.]— 

(1) The declaration of liability in 1929 Act, 
8. 275 (1) should state the amount for which 
the director is liable. 

(2) A CO. carrying on business Sc incurring 
debts when to the knowledge of the directors 
there is no reasonable prospect of the debts 
being paid may, in general, be properly 
inferred to be carrying on business ” with 
intent to defraud creditors ” within 1929 
Act, 8. 275 (1). 

(3) Seinble : sect. 275 is a punitive pro- 
vision, So the ct. on making a declaration 
in the winding-up of a co. that a director 
is personally responsible for all or any of the 
debts or other liabilities of the co. may in 


00 . certain sbare.^, was ordered to 
account to the co. for their value 
aa at tlie date when he received them : 
— Held : such value was not the 
intrinsic value at the specified date, 
but the value in money which pltf. co. 
could reasonably have obtaliied on 
the market, & as pit f. co. had discharged 
tlie ontis of provintr that it could have 
obtained the market price, the value 
would be fixed at that amount. — 
Robinson v. IUndfontein Estates 
Colo Mining Co., Ltd., [1924] App. D. 
151.— S. AF. 


PART III. SECT. 28, SUB-SECT. 6.— 
E. (f), 

3301 i. Estoppel of sftareholders .} — 
Deft, browing co. was incorporatecl 
under Dominion Cos. Act in 1924. In 
1920 the C. CO. was organised, also 
with a Dominion charter Sc with 
substantially the same incorporators 
Sc ofticorh, to act as the agent of the 
brewing co. to ptomoto the sales of its 
products. By an agreement between 
the two cos,, the prices which the 0. 
co. was 1,0 collect from customers upon 
sales, iLS well aa the rates at which 
they were to remit when ao collected, 
were fixed, the difference in favonr of 
the 0. 00 . constituting their romnnera- 


tlon for services to be rendered. Pltf. 
a sbamholder Sc dii*ector of both cos. 
brought thin action on behalf of him- 
self Sc all other shareholders of the two 
cos. against the two cos. & four 
individual defts., who were shareholders 
directors & officers of both cos. to 
compel the individual defts, to pay 
back Into the treasury or either or both 
cos, sums alleged to have been im- 
properly paid to them by the cos. in 
1927, 1928, & 1929. These sums were 
paid to the individual defts, for 
** promotion expenses ** : — Held : in 
so far as the action rested upon the 
contention that the moneys paid by 
the browing co. to the O. co. were 
improperly paid, it failed for the 
reason that pltf, himself received & 
still retained a portion of those moneys, 
& was not therefore in a position to 
complain either individually, or as a 
shareholder of the brewing co. — 
Shiesel V. Kirsit, 11931] 1 1). L. B. 
460; 66 O. L. It. 174; ajSTd., 11931] 
2 D. L. II. 791 ; O. R. 41.— CAN. 

gl. .1 — The penalty enacted 

against directors of u co. who par* 
ticlpate In the payment of a dlvitfcnd 
whertj the co, is insolvent, & whereby 
they are mode jointly & severally liable 
to creditors for debts of the oo. tlieu 

26 


existing, is incurred only when they 
know, or were bound to know, the 
Insolvency of the oo. at the Lime the 
dividend was declared. — Smith v. 
Henderso.n, [1924] 1 D. L. It. 863 ; 
Q. R. 62 S. a 270.— CAN. 

sn. Uiridend disposing of entire assets 
of VA Ttipang.] — Judgment j^ven against 
directors. — T homas v. Galf, (19271 
1 D. L. R. 593 ; S. C. U. 314.- CAN. 

sp. Dividend paid ovt of rapital.] — 
Meyer Malt SC. Grain Oorpn. v. 
Coo.Mn.s, 11932] 3 D. L. R. 306.— CAN. 

PART 111. SECT. 28, SUB-SECT. 6.— 

F. (g). 

m. For '* 2G W. L. R. 620 ** read 
“ 7 Alta. L. R. 245 ; 28 W, L. U. 250.*’ 

b (p. 609) I. .1— Pltfs. sued 

directors of aco.,alleging that Judgments 
recovered by them were for ** wages duo 
for services performed for the co.^* Tlio 
ovldonco showed that pltf*». were hired 
to prospect for oil when so instructed, 
& they were not to do anything but 
hold themselves In readincBs ; — Held : 
the Judgments wore not for wages due 
for services performed, as they did 
no more than wait for the chance of 

B ' mlng them. — Mullen v. Millar 
. 66 O. L. R. 563.— CAN. 
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its discretion make an order not limiting bis 
liability to the amount of the debts due to 
creditors held to be defrauded within the 
sect. — Re Leitch (Wiixiam 0.) Bros., Ltd., 
[1932] 2 Oh. 71 ; 101 L. J. Ch. 830. 

3353b« Amount for which director liable — Should 
be stated in declaration of liability.] — 
Re Leitch (William C.) Bros., I/td., No. 
33S3a, dTvle* 

3353c. Whether limited to amount of debts 

due to creditors defrauded.] — Re liEiTCH 
(William C.) Bros., Ltd., No. 3353a, ante. 

3353d. General assets for all creditors.] — Re 

Leitch (William C.*) Bros., Ltd. (1932), 49 
T. L. R. 74 ; 70 Sol. Jo. 888. 

3364. A dd. Annotation : — Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 450. 

3376. Add, Annotation: — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

3377. Add, Annotation: — As to (1) Refd. Weld v. 
Petre, [1929] I Ch. 33. 

3398. Add, AnnoiaHon: — As to (2) Refd. Houghton 
V, Nothard, Lowe & Wills, [1927] 1 K. B, 246. 

3405. Add, Annotations : — Refd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776; Houghton v. 
Nothard, Ix)we & Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v, Barclays Bank, [1928] 
1 K. B. 48. 

3419a. “.] — The directors of a co. 

personally guaranteed an overdraft granted 
to the CO. by a bank. They subsequently 
passed a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution: — Held: the directors were 
** interested in the arrangement come to 
wdth the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity. — Victors, Ltd. v, 
luiNGARD, [1927] 1 Ch. 323; 90 L. J. Ch. 
132 ; 130 L. T. 470 ; 70 Sol, Jo. 1197. 

3423. Add, AnnoiaHon : — Refd. Parker & Cooper 
V, Reading, [1920] Ch. 975. 

3434. Add, Annotutinn : — As to (5) Consd. Re City 
Equitable Fire Insce. (1924), 40 T, I.. R. 604. 

3444, Add, Annotation: — As to (1) Dlstd. Re 
Windsor Sfearn Coal Co. (1901), Ltd. (1928), 
140 L. T. 80. 

3451a. — — Oral resignation — Articles requiring 
written resignation.] — A co.’s acceptance of 
the oral resignation of a director constitutes 
a binding contract, even though the co.’s 
articles require the resignation of a director 
to bo in writing. — Latchford Premier 
Cinema, l/TD. v. Ennion, [1931] 2 Ch. 409 ; 100 
L. J. Ch. 3.^7; 145 L.T. 072 ; 47 T. L. R. 595. 

3455a. Re-election of retiring director — Ad- 


journment of meeting.] — Spencer v , Ken- 
nedy. No. 2879a. ante, 

3455b. Failure to re-elect or replace.] — By 

art. 97 of a co.’s arts., “ At the second 
ordinary general meeting in each calendar 
year, one- third of the directors . . . shall 
retire from office. A retiring director shall 
retain office until the dissolution of the 
meeting at which his successor is elected.” 
By art. 100, “ If at any meeting at which an 
election of directors ought to take place the 
places of the retiring directors or some of 
them are not filled up, then, subject to any 
resolution reducing the number of directors, 
the retiring directors, or such of them as 
have not had their places filled up & may 
bo willing to act, shall bo deemed to have 
been re-elected ” : — Held : if a retiring 
director was not re-elected, & if his place 
was not filled up at the same meeting, ho 
retained office until his retirement by rota- 
tion, since by art 100 he was to be deemed 
to have been re-elected & therefore there 
was no vacancy to which a successor could 
subsequently be elected. — Holt v. Cat- 
TERAIX (1931), 47 T. L. R. 332. 

3490. Add, Annotations: — As to (2) Refd. A.-G. v, 
Goddard (1029), 98 L. J. K. B. 743. As to (4) 
Refd. Ramsden v, I>avid Sharratt & Sons, 
litd. (1930), 35 Com. Oas. 314. Generally, 
Refd. llarrods, Ltd. v. Lemon, [1031] 2 K. B. 
157. 

3491a. Effect of voluntary winding-up.] 

— By an agreement in writing made between 
pltf. & deft. CO. pltf. was appointed managing 
director of the co. for a term of 5} years at a 
fixed salary. Before the exph’ation of that 
period the co. passed a resolution, which was 
assented to by pltf., for the voluntary winding 
up of the co. on the ground that by reason of 
its liabilities it could not continue its business. 
l*itf. thereupon brought an action claiming 
damages for repudiation of the agreement : — 
Held : a term could not be implied in the 
agreement that if the co. should be wound up 
voluntarily & pltf. should vote for that course 
being adopted, his employment should cease 
so as to disentitle him to damages for breach 
of the agreement. Pltf. was therefore 
entitled to damages for breach of the agree- 
ment. — Fowi.er V. Commercial Timber Co., 
Ltd., [1930] 2 K. B. 1 ; 99 L. J. K. B. 529 ; 
143 L. T. 391, C. A. 

3492. Add, Annoiation'C — Consd. Re Golomb & 
Porter & Co.’s Arbitration (1931), 144 L. T. 
683. Refd. Shuttleworthv. Cox (Maidenhead) 
(1920), 43 T. L. K. 83. 

3494. Add, Annotation : — Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 


PART III. SECT. 28, SUB-SECT. 6.— 
G. (a). 

n 1. Bu servant of company — 

Unsatisfied return of execution ,] — 
Crowder v, Coleman, [1924] 1 

D. h, li. 849 ; 1 W. W. IL 374 ; 20 
Alta. L. R. l.—CAN. 

n ii. .]— When a 

return of nulla bona has been made by 
the sheriff without a feon • fide attempt 
having been made to ascertain whether 
or not there wore assets available to 
satisfy the exoculJon. & there were in 
foot exigible assets sufficient for that 
purpose, the return is not such a 
return as is oontemplated by Cos. Act, 
1927, 8. 113. — Stevens v, Spencer 


(AJta.), [1929] 4 D. L. 11. 838 ; 3 

W. W. R. 129.— CAN. 

PART III. SECT. 28, SUB-SECT. 7.— 
C. (c). 

I i. What constitutes interest — 

Financial interest ,] — The personal 
interest which disqualifies a director 
from voting must be a financial interest, 
not merely a friendly spirit or a feeling 
of affection, e.g,, that of a Imsband for 
his wife.— -i*; O 1 .ARK (R. P.) & Co. 
(VANcom^ER), Ltd. (No. 2), 119313 3 
\V, W. R. 306.— CAN. 

PART III. SECT. 28, SUB-SECT. 8.—B. 
sj jifot during term of appoint • 
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ment .] — London Finance Cokpn. v. 
Banking Service Corpn. (Ont.), 
[1925] 1 D. L. R. 319.— CAN. 

PART in. SECT. 28, SUB-SECT. 9.— C. 

■ 0 , Reynuneration voted by directors — 
Validity — Jeiion by shoTeholder^—Onus 
of proof ,] — When a pltf. complains of 
dlrc(*4ors voting a salary Sc travelling 
expenses to the managing director, ho 
must show that their action was either 
uUra vires or of a fraudulent character, 
& although It ia beyond the iiowors of 
directors to vote the salary & travelling 
expenses, this defect can be remedied 
at a shareholders’ meeting w’here the 
managing director la a majority 
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3500a. Power to provide ior employees — Grant of 
pension.] — A privat^e co., the articles of which 
authorised the directors to provide for the 
welfare of employees & their widows & 
cliildren, entered into a deed of covenant by 
which it granted a i^ension of £600 a year to 
the widow of a former nuanaging director 
five years after his death. Home three years 
later the co. passed a resolution for voluntary 
winding-up. The widow lodged a proof in 
the winding-up for the capitalised value of 
the annuity, but the liquidator rejected it : — 
Held : the transaction was not one for the 
benefit of the co. or reasonably incidental 
to the co.’s business. The pension did not 
come within the terms of the co.’s articles, 
as a managing or other director is not a person 
in fhe employment of a co., & the action 
of the directors was not confirmed by the 
shareholders in general meeting convened 
for the pui’pose of doing so. The grant of the 
pension was therefoi'e void & ultra vires the 
co. — Ilc Lee, Beiire:n 8 & Oo., Ltd., [1932] 
2 Oh. 4fi ; 101 L. J. Ch. 183 ; 147 L. T. 348; 
4 8 T. L. B. 248 ; [1931] B. Sc O. B. 160. 

3502. Add, Annoiattons : — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v, 
Nothard, Lowe & Wills, [1927] 1 K. B. 216. 
Reid. Kreditbank Oassel G. m. b. H. v, 
Schenkers, [1926] 2 K. B. 450. 


3506. Add, Annoiaiion : — Generally^ Refd. Kredit- 
bank Oassel G. m. b. H. v. Schenkers, [1026 J 2 

K. B. 460. 

S506a. Cheque — Presumptloii of 

authority.] — Stewaiit (Ai^exandeb) & Son, 
OF Dundee, I/td. v, Westminster Bank, 
Ltd., [1926] W. N. 271, 0. A. 

3526. Add, Annotations : — As to (2) Reid. Cotter 
V, National Union of Seamen, [1929] 2 Oh. 58. 
Generally, Reid. I. B. Oomrs. v. Fisher’s 
Exors., [1926] A 0. 396. 

S526a. Person in the . employment of the com* 
pany — Director.] — No managing or other 
director is a “ peMon in the employment of 
the company.” — Normandy v, Ind Coopb & 
Co., Ltd. [1908] 1 Oh. 84 ; 77 L. J. Ch. 82 ; 
97 L. T. 872 ; 24 T. L. B. 67 ; 16 Mans. 66. 

3532. Add. Annotations : — Refd. Thomas v. Todd, 
[1926] 2 K. B. 511. Consd. Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. Folld. 
jRe Gramophone Becords, Ltd. (1930), 69 

L. Jo. 201. 

3535. Add. Annotatmi : — Refd. Re Ijee, Behrens 
& Co. (1932), 48 T. L. B. 248. 

3536. Add. Amioiaimi : — Refd. Re Lee, Behrens 
& Co. (1932), 48 T. L. B. 248. 

3536a. .] — Re Lee, Behrens & Co., 

Ltd., No. 3500a, ante. 


shareholder. — H ouston v. Victoria 
Machinery Depot, Ltd., [1924] 2 
D. L. R. 657 ; 33 B, 0. R. 425.— CAN. 


PART III. SECT. 28, SUB-SECT. 9.— D. 

tp. Extent of powers .] — Where a 
general manager is chosen from the 
directors & is therefore a managing 
director, there is an implication of 
further & larger authority than In the 
case of a general manager who Is not 
a director ; but when directors appoint 
a ** mona^ng director,” they may be 
taken to have ipso faoto delegated to 
lilm some of their powers as a board 
of directors. — Mid -West Colukriks, 
Ltd. V. McEwen, [192.5] 2 D. L. R. 
529.— CAN. 


3501 V. ,) — Persons 

dealing with a managing director need 
only satisfy themselves that ho has the 
power to do what he does, even though 
it bo for his personal advantage. — 
Re J. Stanu’it Wedlock, Ltd., Ex p. 
Royal Bank, [19241 4 D, L. R. 1178 ; 

5 C B. R. 103.— CAN. 

3601 vi. .] — Where 

under the arts, of assocn. of a co. its 
managing director might have the 
power which he purported to exorcise, a 
person contracting with the co. through 
him is entitled to assume that he 
actually did have such power . — Re 
British Columbia Bond Cokpn., Ltd., 

6 Land, [19.31] 1 W. W. R. 28C ; 2 
D. L. R. 98a.— CAN. 


3501 vii. 

the evidence proved U.'s position to 
be that of managing dii*ector, &, there- 
fore, it must be presumed, especially 
since there w'as nothing adduced by 
co, to negative his authority, that 
he had authority to contract on behalf 
of the CO. to pay jdtf. a commission. — 
WUATHALL V. HlPSTElN & MANITOWAN 

Expj.oRATrON Oo.. Ltd., [1932J 1 
W. W. 1^. 801 ; 40 Man. L. K. 272 ; 
.3 I). L. R. 64 ; aJTor., [1931] 3 W. W. R. 
741.— CAN, 

f i. Presumption as to 

oorrmving pmr^er ,] — Money was ad- 
vanced by pltf. to F., a director. Sc 
not to the co. F. was in control of the 
oo.*s tnisiness. but the directors had 
not delegated their borrowing power 
to him : — Held : one director alone 
had no actual authority from the co. 


I to borrow. Sc pltf. was not entitled to 
{ assume that the directors had dele- 
gated their borrowing powers to the 
ono director who had been left in full 
1 control of the business. — ^MERCAN’nijr. 
I Finance Corpn., Ltd. v. Francis & 
I Taylor, Ltd., [1929] N. Z. L. R. 731.— 
I N.Z. 

sq. Fraud of managing director — 
Secret arrangement fm sale of property.] 
— Laskll V. Hannah (B. C.) (1906), 
37 S. 0. R. 324.— CAN. 

I PART III. SECT. 28, SUB-SECT. 10. 

r I. Effect of hyedaw .] — The 

president of a co. has no authority 
without the authorisation by the 
board to engage solm. in the co.'s 
business, though there be a bye-law 
I ^vlng him a general oversight over the 
businoss of the co . — Re Petrie Manu- 
facturing Co.. Ex p, Hughes, 119241 
' 4 D. L. R. 1308 : 4 C. B. R. 311.— CAN. 

Q i, Cheque — Unsatisfied judg- 

ment against company.}— Held : the 
creditor, to whom the cheque was paid, 
was not prevented from proceeding 
against the president upon It. — Wright 
V UITCHIE, [19261 4 D. L. R. 1050.— 
I CAN. 

■b. Not a trustee — As regards funds 
dt securities in his custody.] — Ex p. 
Giroux, [1926] 2 D. L. R. 900 ; 45 
Can. Grim. Cas. 315 ; (1926), Q. K. 40 
K. B. 362.— CAN. 


PART Ilf. SECT. 29. SUB-SECT. 1.— A. 

h i. Mining engineer — Com- 

panies Act, 1927, 8. 113.1 — Stevens v. 
Spencer (Alta.), (1930) 2 W. W. R. 
271 ; 3D. L. H. 993 : ajfg.. [1929] 4 
D. L. R. 838 ; 3 W. W. R. 129.— CAN. 


PART 111. SECT. 29, SUB-SECT. 1.— B. 

• L By president— <:ionflrinalion.] 

— Where a servant had been orally 
hired by the president of a oo.. Sc his 
services had been accepted for three 
Sc a half years without the president's 
authority to hire him being questioned : 
— BeZd .* the oo. could not repudiate 
the agreement, on the mere ground that 
it was not formally authorised or 
adopted by bye-law. — Bloomfield p. 
Monarch Overall Manufacturino 
Co., Ltd. (No. 2). [19271 2 W. W. R. 18 ; 

28 


[1927] 3 D. L. R. 146; afTd., ^ . 

3 W. W. R. 502 ; [1927] 4 D. 1>. R. 
1137.— CAN. 


PART HI. SECT. 29, SUB-SECT. 1.— C. 

■d. By whom fixed — Directors .] — 
The remuneration of an oflacer of a oo. 
must be fixed by the directors, & can- 
not be fixed by the shareholders. — 
Wilson v. Woollatt, (1928)4 D. L. R. 
403 ; 62 O. L. R. 620.— CAN,. 


PART UI. SECT. 29, SUB-SECT. 1.— D, 

g 1. Contracts for purchase 

of stock,] — Held .* the co., In order to 
avoid liability, must show that their 
officers were, to the knowledge of the 
brokers, abukng their powers & giving 
diivctlons they had no power to give. — 
1'ICONDBROOA PULP Sc PaPER CO. V. 
OOWANB, [1925] 4 D. L. R. 1.— CAN. 

g ii. - — Agreement for mm* 

shareholders to gain advantages of share.' 
holders.]— ‘Held : express authority 
necessary. — McLeod v. United Can- 
nehs. Ltd. (P.E.I.), [1926] 3 D. L. R. 
767.— CAN. 


g iii. Cancellation of sub- 

scription for stock.}— Held : express 
authority necessary . — Re Sun Ray 
Manufacturing Co., Ex p. Robson 
(Ont.), [19251 1 D. L. ll. 176; 6 
C. B. R. 303 ; affg , 4 C. B. R. 697.— 
CAN. 


se. lAabilUiea — JnvesHgalion into 
conduct.}— Act 46. 1926, 8. 184 (1). 
is not designed for the purpose of 
enabling the ct. to bold a general 
investigation into the conduct of an 
offiocr of the oo. The examination 
there Intended Is for the purpose of 
fixing liability in respect of a p^icular 
claim then before the ct. The sect, 
does not create any new liability 
or any new right, but only provides a 
summary mode of enforcing rights 
which would otherwise have been 
enforced by the ordinary prooednre 
of the ota. A person cannot therefore 
be held liable imder the sect, miless he 
is already liable to pay a sum of money 
by some principle of ordinary law, or 
by virtue of a special clause of Cos. 
Act imposiiig upon him a particular 
liability.— ZULULAND Motor Oo. e. 
Shob^l, Liquidator, etc. (1928), 49 
N. L. R. 308.— S. AF. 



VoL IX.— Ck>mpani68. Oases 3540a->3608a. 


SSIfOe. Presumption of authority — Due 

delegation of authority*] — Houghton &, Co. v. 
Nothabd* Lowe & WiuiiS, No. 3157a, ante, 

3549* Add, Annotation : — Refd* De TcMhatchef v, 
Salenii Coupling, Ltd., [1932] 1 Ch. 330. 

8653. Add, Annotation : — Refd. The Hayle, [1929] 
P. 275. 

8560. Add. Annotations : — Consd. Chibbett v, 
Robinson (1924), 132 L. T. 26. Distd. 
Mudd V. Collins (1925), 133 L. T. 186 ; Reed v. 
Seymour (1927), 11 Tax Cas. 626; Henry v, 
Foster (Arthur), Henry v, Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 L. T. 225. 
Refd. Stedeford v. Beloe, [1931] 2 K. B. 610 ; 
Dewhurst v. Hunter (1932), 146 L. T. 610. 

3560a. Remuneration by commission— Amount re- 
coverable — How calculated.] — Applt., pltf. in 
the action, was for many years secretary 
of resp. CO. Originally he received a fixed 
salary per week, but in 1916 an agreement 
was made between him & one A. S., managing 
director of resp. co., to the effect that in 
addition to his weekly salary he was to 
receive 10 per cent, on the balance of profits 
after payment of 124 per cent, dividend. 
In 1926 applt. quarrelled with A, S. & left 
the service of resps., & shortly afterwards he 
brought this action for an account of the 
sums due to him as commission & for pay- 
ment of the amount found to be due. It 
appeared that nearly all the capital of the 
resp. co. was held by A. S. & his family, & 
that he, as managing director, had entire 
control of the co.’s business. During applt.’s 
tenure of office A. S., with the connivance & 
assistance of applt., habitually appropriated 
funds of the co. to his own purposes. Applt. 
in framing his claim for commission con- 
tended (i) that the 124 per cent, dividend 
referred to in the agi*eenicnt must be a 
aividend subject to income-tax ; (ii) that the 
12 J per cent, dividend m\ist be limited to an 
amount representing 12 J per cent, on the 
capitiil of the co. at the date of the agreement 
&: had no application to subsequent increases 
of capita] ; & (iii) that for the purpose of 
calculating his commission he was entitled to 
reintroduce into the accounts all the sums 
which had been unlawfully applied for the 
benefit of A. S. personally: — Held: (1) the 
12 i per cent, dividend must be a dividend 
subject to income-tax ; the 12 J per cent, 
dividend must be measured on the capital 
as it stood in each year when the accounts 
were made up ; & in reckoning the amount 
on which commission must bo paid no 


accoimt could be taken of the sums which 
ought to have been included in the profits 
but had been misappropriated by A. S. ; 
(2) although applt. had been guilty of mis- 
conduct in relation to the affairs of resps., 
he was entitled to recover moneys which 
were already due t(j him for work done on 
resps.* behalf, Ac the remedy of resps. was an 
action or counterclaim for damages for 
breach of duty.- -Ramsden v. Sharratt 
(David) & Sons, Ltd. (1930), 35 Com. Cas. 
314, H. L. 

Annntaticyn : — As to (2) Retd. Lever Bros., Ltd. v, Bell (1930), 
47 T. L. R. 47. 

3560b. Effect of misconduct.] — R amsden 

V. Sharratt (David) & Son, Ltd., No. 
3560a, ante, 

3565. Add, Annotations : — Refd. Swedish Central 
Ry. V. Thompson, [1924] 2 K. B. 255; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Bscompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v, 
Coukassow (1924), 40 T. L. R. 837; Todd v. 
Egvptian Delta Land & Investment Co. 
[1928] 1 K. B. 152. 

3567a. ^ Presumption of authority — Due delega- 

tion of authority.] — Houghton & Co. v, 
Nothard, Lowe & Wills, No. 31 67a, ante, 

3568a. Purchase of goods for company’s 

benefit.] — Levy v. Metropolitan Cab Co. 
(1854), 23 L. T. O. S. 67. 

3573. Add. Annotation : — Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 

3576* A dd. Annotation : — ^Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 

3590. Add, Annotation : — Refd. Pickford v, 

Quirke, Pickford v. T. R. Comrs. (1927), 138 
L. T. 500. 

8603a. Bills of exchange drawn by 

branch manager.] — The arts, of assocn. of a 
co. empowered the directors to determine who 
should bo entitled to sign & make, draw, 
accept & indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, C, 
This branch manager, without having in 
fact received any authority from the co., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed “ S.C., 
Manchester manager.” The bills were drawn 
to the order of the co., they were accepted 
by C. & W. & indorsed on behalf of the co. 
** S.O., Manchester manager.” In an action 


PART 111. SECT. 29, SUB-SECT. 2.— 
C. (b). 

Q 1. Bvaci3o/secretarp--treasurgr,l 

— tield : (1) a secretary -treasurer, as 
such, has oo authority to bind hi** co. ; 
(2) on the facts, there was oothiug to 
show that the authority of the secretary- 
treasurer in this cose was other or 
more extensive than that of any other 
secretary. — M yers r. Union Natural 
Gas Co. (1922), 63 O, L. R. 88.--CAN. 

PART HI. SECT. 29, SUB-SECT. 3.— B 

3596 i« Remuneration by commission 
^Based on profits — dh weekly sum — 
Provision for fixed minimum — RigM to 
minimum atthough no profits ,] — Qallb- 
GHER V, Waterloo Motors, Ltd., 
[1931] 2 D. L. R. 310 ; 3 M. P. R. 137. 
—CAN. 

ik. Right to remuneralion — Absence 


of byedaw authorising payment — Action 
not mniniainablf---<^ompanie3 Act, 
R. S. M., 1913 (c, 3.6), s. 32.1— Mknzirs 
t>. Tyndall Quarries Co. (Man.), 
ri926] 4 D. L. R. 360 ; [1926] 2 

W. W. R. 804.— CAN. 


PART III. SECT. 29, SUB-SECT. 3.— C. 


g i, — Where the 

manager of a oo., acting in good faith 
under the authority which ho thought 
was vested in him k which could have 
vested in him under the co.*s arts, of 
assocn., executes a contract on the 
oo.’b behalf, & the other party accepts 
liim os having authority, the co. 
Is bound by his act. — A ssc'ciatod 
Growers of British Columbia, Ltd. 
V. British Columbia Fruit Land, 


Ltd., [19253 I D. L. R, 871 ; [1925] 1 
W. R. 505 ; 34 B. C. R. 533.— 


CAN. 


3602 i. By misrepresenia- 

iionr-Aducstum of avthorily.] — Ravene 
Plantations, Ltd. e. Estate H. 
Array (1927). 48 N. L. R. 174.— S. AP, 

PART III. SECT. 29. SUB-SECT. 3.— D. 

b1. For iudgment against company — 
Jn action brought on manager's instruc- 
tions.] — Held: the manager was not 
liable. — Pacific Coast Coal Mines, 
Ltd. V. Arbothnot, [19261 1 D. L. R. 
670; [1926] 1 W. W. R. 478 ; 36 
B. C, R. 321.— CAN. 

■m. Undue preference.] — An oflQcer 
of a CO. who grants an undue preference 
to himself is guilty of misfeasance & 
breach of trust within the meaning 
of Act 46. 1926, 8. 184 (1). A part- 
time secretary is an officer of the oo. 
within the same sect. — Zululand 
Motor Co. v. Boswei.l, Liquidator, 
etc. (1928), 49 N. L. R. 376.— S. AF. 
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on the bills by the holders in due course 
against the co.. as drawers ; — Held : (I ) pltfs. 
were nut entitled to act on bills drawn by a 
l)crsun in the position of the branch manager ; 
(li) tUe bills were forgeiies under which pltfs. 
could have no title, — Kiieuitbank Casskl 
(jr. m. b. 11. V. ScHENKERS, [1027] 1 K, B. 820; 
90 L. J. K. B. 501; 130 L. T. 716; 43 
T. L. R. 237; 71 Sol. Jo. 141; 32 Com. Cas. 
197, C. A. 

Aumitations : — As to (1) Consd. Hritlsh Thomson -Houston 
Co. V, Federated European Poiik, Ltd., [10:^21 2 K. B. 
17G. Refd. LijrpX'tt (Liverpool) v. Barclays Bonk, (1928] 
1 K. B. 48. As to (2) Consd. SUngsby i?. District Bank, 
Ltd. (1931), 47 T. L. It. 587 ; South London Greyhouiiu 
Bacocourses, Ltd. v. Wake, [1931] 1 Ch. 496. 

3652. Add. Annotation : — Refd. He Glyncorrwg 
Colliery Go., Railway Debenture General 
Trust Co. V. The Co., [1920] Ch. 951. 

3656. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3657. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

3661. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

3661a. .] — Re City Equitable Fire Insur- 

ance Co., Ltd., No, 3059a, ante. 

3662a. Inspection of securities — Whether in proper 
custody.] — Re City Equitable Fire Insur 
ANCE Co., I/i’D., No. 3059a, ante. 

3664. Add. Annotation : — ^Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

3665. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3668. Add. Annotation: — As to (\) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. 11. 664. 


3670a. .] — Re City Equitable Fire 

Insurance Oo., Ltd., No. 3059a, ante. 

3675. Before this case add See. note, 1929 Act, 
s. 152.'» 

3684a. Application of Interpretation Act, 1889 
(c. 63), s. 1 (1) — To special articles used with 
Table A.] — By the arts, of assocn. of a co. 
which was incorporated in 1906 it was pro- 
vided that Table A in the fii'st sclied. to the 
Cos. Act, 1862, should apply to the co., but 
that certain clauses of Table A should be 
excluded. In an action by a director against 
the CO. & its directors, in which he claimed a 
declaration that a notice purporting to 
remove him from the oftice of director was 
invalid, the question arose whether Interpre- 
tation Act, 1889 (c. 03), 8. 1 (1), which 
provides that words in the singular shall 
include the plural & words in the plural 
shall include the singular, applied to the 
special articles which were used with Table 
A: — Held: sect. 1 (1), which governed 

Table A, also governed the special articles 
which were used with Table A, &, applying 
this principle to the notice in question, pltf. 
was validly removed from liis office of 
director & the action failed. — Fell v. 
Derby I^eather Co., Ltd., [1931] 2 Ch. 
252 ; 100 L. J. Ch. 311 ; 145 L. T. 356. 

3692. Add. Annolaiion : — Consd. Oswald TUlotson, 
Ltd. V. I. R. Comrs. (1932), 48 T. 1.. K. 628. 

3693. Add. AnnotatiotL : — As to (2) Consd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 T. Ij. R. 
83. 

3698. Add. Annotation : — Expid. & Dlstd. Jacobs 
V, Batavia &> General Plantations Trust, 
[1924] 2 Ch. 329. 


PART III. SECT. 29, SUB-SECT. 4.— A. 

sn. Contract to appoint on obtaining 
control of company — Construciicm .] — 
Purdom V. DoHEKTr (Cun.), [1929] 3 
D. L. K. 719 ; ajfg., 33 O. W. N. 426.— 

CAN. 

PART III. SECT. 29, SUB-SECT. 4.— D 

g i. .] — He Alpha 

Mortgage & Investment Co. (1910), 
34 W. L. U. 483 ; 10 W. W, R. 662.— 

CAN. 

PART III. SECT. 29, SUB-SECT. 5.— B. 

3661 i. General rule,] — Persons who 
continue from year to year to assiune 
the duties of auditors must bo held to 
have agreed to conduct their work in 
a reasonably skilful & careful manner, 
in an action in which deft, auditors 
were held liable in damages for negli- 
gence in not detecting defalcations by 
the pltf.'s accountant, it was heJd that 
there was ample justitlcation for the 
])clief of pltf.^b sharcJioldei's that the 
report plLf. was receiving annually 
from iieits. pro\dded for such an audit 
as would rc?aa()nably catch such thefts 
He manipulations of the books as said 
employee had been guilty of. Defts. 
were not justified in taking dirccUous 
from another employee, the manager, 
whom also they were required to check, 
as to whetlicr it was necessary to do 
certain work of checking. 8ince defts. 
were aware that pltf.’s system of check- 
ing was faulty He that the danger of 
ibeft was always present, the default 
of pltr,, or of its emplo 5 'ce 8 other than 
the tw'cnscd in not remedying that 
situation did not excuse the continuing 
negligence of defts. The fact that 
pltf. had received from bonding cos. 
the greater part of tlie loss it had sus- 
tained was not a dcfcuca to the action. 
Any iiossible issuii uriwing from such 
payment might be left to be determined 
between pltf. & said cos. on defts. 
making payment, or, alternatively, if 


defts. so requiiHMl, the form of judg- 
ment might provide for notice to any 
parties, such a4 the bon<ling cos., 
presumed to have an Interest t herein. — 
International Laboratoiuics, Ltd. v. 
Dewail [1932] 3 W. W. R. 174.— CAN. 

PART III. SECT. 29, SUB-SECT, 6. 

— C. 

3679 i. Misfeasance — Failure to 
audU.l — Held : the failure to audit & 
rcjiort on the balance sheets of a co., 
& the sending of summaries purporting 
to bo audited to the registrar of cos. 
were wilful acta or defaults on t/ho part 
of the auditor, Hi he was liable to make 
good coi'taln sinus paid as preference 
dividtmds as a result of such default. — 
Jie Fixton (John) Hz Co., Ltd., 11932] 
1. U. 36.— IR. 

PART III. SECT. 30, SUB-SECT. 2.— 

C. (b> 11. 

4Bp. Hights of m^mhers— Forcing ad~ 
ditumai shares on dissenting member.] 
— An art. of assocn. of a co. providing 
that the directors might require a 
shareholder to take up additional sbuivs 
in a certain ratio was altered by a 
resolution of the majority of the share- 
holders, upplt. {inter alios) dissenting. 
The alteration struck out the words 
** three shares for every 250 Ib. of butter 
fat*’ supplied by a member & substituted 
“ one share for every 60 lb. of butter- 
fat.” Appit. was called upon to take 
up additional shares In accordance with 
the alteration, but refused to do so : — 
Held : the art. was not one that could 
be amended under Cos. Art, 1 908, s. 122, 
so as to force additional shares on a 
ditasentlug member, & appit. was not 
bound by the aitoration objected to. — 
Macdonald v. Nobmanby Co-opkua- 
TivE Dairy Factory Co., Ltd., [19231 
N. Z. L. R. 122:— N.Z. 

3698 i. Alter alitm a breach of com- 
tract.) — A shareholder In a co. must be 
taken to know that one of the incidents 
of membership of a oo. is that the co. 

30 


may, by adopting the proper method, 
bond fide alter Its articles in a way 
which may prejudicially afh;ct his 
interest, & provided that the altera- 
tion in the article is not inconsistent 
with the olijccts set out in the memo- 
randum of aasociallon, &. Is bond fide 
made in the interest of the co., the 
shareholder would be bound by such 
an alteration. 

A CO. cannot commit a breach of 
contract by altering its articles. — 
Harj Cuandana Jog a Dkva v. Hin- 
dustan Co-Operative Insukancb: 
Society, Ltd. (1924), 1. L. B. 62 Calc. 
239.— IND. 

3698 ii. .] — Resp., a m ember of 

appit. CO. for a number of yearn, sup- 
plied produce to the co. upon terms 
set out in certain of the co.’s ails, of 
assocn. The co. altered the arts, in 
question In a maimer which subso- 
quently proved to bo prejudicial to 
resp., &, declining to bo bound by such 
alteration, ho took action to recover 
the balance duo to him on the basis of 
tho original articles ; — Held : it not 
having been shown that resp. had in 
any way assented to the alteration in 
question, ho was not botmd thereby, 
& was entitled to bo paid for his pro- 
duce on the basis of the original arts, 
as unaltered. — Johnson v, Elitiaai 
Co-operative Dairy Fachorv Co., 
Ltd., Eltiiam Co-operative Dairy 
Factory Co., Ltd. v. Johnson, 11931] 
N. Z. L. R. 216.— N.Z. 

PART III. SECT. 30. SUB-SECT. 2.— 
C. (b) jJi. 

3701 i. For benefit of company as 
whole.] — If a majority of shareholders 
carry a resolution to alter the artiolcs 
not in the Interests of the oo. at largo, 
but entirely for their own benefit & in 
their own interests, they have not 
acted bond fide, 8i that is fatal to tho 
validity of tho iteration. The oo. had 
rescinded an article whereby tho dry ” 
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8702. Add. Annotalion : — Reid. Shuttleworth v. 
Oox (Maidenhead) (1920), 43 T. L. R. 83. 

3703. Add. Annotaiion: — Dbtd* Shuttleworth v. 
Cox (Maidenliead) (1920), 43 T. L. R. 83. 

3704. Add. Annoiaiion : — As to (2) Reid. Shiittle- 
worth V. Oox (Maidenhead) (1926), 43 T. L. R. 
83. 

3704a. Interference by court.]— It is for 

the shareholders, Sc not for the ct., to say 
whether an alteration of the articles is for the 
benefit of the co., provided that it is not of 
such a character as that no reasonable men 
could so regard it. 

The arts, of assocn. of a co. provided that 
pltf . & four others should be the first directors 
of the CO., & that they should be permanent 
directors, Sc that each of them should be 
entitled to hold office so long as he should 
live unless he should become disqualified 
from any one of six specified events. Ow'ing 
to irregularities in the accoimts furnished by 
pltf. of sums received by him on the co.’s 
account an extraordinary general meeting 
of the CO. was held & a special resolution 
was passed that the ai'ticles should be altered 
by adding a seventh event disqualifying a 
<lirector, namely, a request in writing by 
all his co-directois that he should resign his 
office. Such a request was subsequently 
made to the pltf. Tliere was no evidence of 
bad faith on the x)art of the shareholders. 
In an action by pltf. for breach of an alleged 
contiact contained in the original articles 
that ho should be a penrnauent director, & 
for a declaration that he was still a director 
of the CO. : - Held : the contract, if any, 
between pltf. & the co. contained in the 
articles in theii* original form was subject 
to the statutory power of alteration Sc that 
if the alterat ion was hand fide for the benefit 
of the CO. it was valid Sc there was no breach 
of tliat contract ; there was no ground for 
saying tliat th<i alteration could not reason- 
ably be considered for the benefit of the co. ; 
therefore, there being no evidence of bad 
faith, there was no ground for questioning the 
decision of the shareholders that tlie filteration 
was for tlic benefit of the co. ; &, (jonsequently, 
pltf. was not entitled to the relief claimed. — 
8iiu'j’'rLi5woKT}t V. Cox Brotheus Sc Co. 
(Maidenhead), Ltd., [1927J 2 K. B. 9 ; 96 
L. J. K. B. 104 ; 136 L. T. 337 ; 43 T. L. R. 
83, 0. A. 

Annotation : — FoUd. Hugden v. Urban Fire Insurance Co., 
(1930), 76 Sol. Jo. 00. 

3704b. .]— Sugden v. Urban Fire In- 

surance Co., I/ID. (1931), 75 Sol. Jo. 60 
(Vice-Chancellor of Lancasliii’e). 

3724. Add. Annoiaiions Refd. Bell Jjever 
Bros., Ltd. (1931). 146 L. T. 258 ; Henry r. 
Foster (JVrthur), Henry v. Foster (Joseph), 
Hunter v. Uewluirst (1931), 145 I.. T. 225. 


3720. Before this case insert Compare Corpora- 
tions, Vol. XIII., pp. 339 ei aeq.** 

3734a. Preference shareholders whose 

dividends “ in arrear.**] — co.’s articles 
of assocn. provided that the original pre- 
ference shares, carrying a cumulative pre- 
ferential dividend of 7 per cent., should not 
confer upon the holders the right to attend 
Sc vote at any general meeting or to have 
notice thereof unless {infer alia) the dividend 
thereon was “ in aiTear ** for more than three 
months. Subsequently the capital of the co. 
was increased by the issue of preferred 
ordinary shares with the right to a non- 
cumulative preferential dividend of 10 per 
cent, payable in respect of each year 
exclusively out of the profits earned in each 
year to rank after the preference shares. 
It was further provided that iho holders of 
these preferred ordinary shares should, muiaiis 
niuiand'is^ be subject to the same i*estrictions 
as to receiving notices of Sc attending &, 
voting at general meetings as the holders of 
original preference shares. Since 1920 no 
profits liad been available to pay dividends, 
& for the general meeting of 1926 the holders 
of preferred ordinary shares receiveci no 
summonses. In an action by holdei’s of sucli 
shares against the co. for a declaraHon that 
they were entitled to havir notice of ^ to 
attend Sc vote at the general meetings : — 
Held : the wwds “ in arrear,” in the context 
in which they appeared in the articles, could 
not be construed to cover the non-paynient 
of a non-cumulative preference dividend 
I)ayable out of the profits of eacli year & not 
paid because there were no i)rofiis available 
for the dividend, Sc the action failed. — 
CouLSON V. Austin Motor Co., I^td. (1927), 
43 T. L. R. 493. 

3736. Add. Citaiion : — 13 Mans. 316. 

3746. Add. Annotation : — FoUd. Ue Newcastle 
United Football Co., [1932] W. N. 109. 

3749a. Where twenty-one days’ notice required — 
Shareholders resident abroad — Notice un- 
necessary.] — lie Newcastle United Foot- 
kali. Co.. I.td., [1932] W. N. 109; 173 

L. T. Jo. 344. 

3753. Add. Annotation : — Generally, Refd. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 58. 

3770. Add. Annotation : — Refd. Shuttleworth v. 
Cox (Maidenliead) (1926), 13 T. L. K. 83. 

3771. Add. Annotation Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

3771a. Shareholder with no registered address — 
No address in United Kingdom for service of 
notices.] — Dickson v . Halesowen Steel 
Co., [1928] VV. N.33. 

3775. Add. Annotation As to (2) Apld. Wall r. 
Exchange Investment Corpn., [1926] Ch. 143. 

3779. Add. Annotation : — Expld. & Apld. Parker 
Sc Cooper v. Heading, [1926] Cb. 975. 


Hhareholtlera wci’o on titled tu interest 
on their capital, & substituted another 
which had the ellect of depriTiug the 
dry ** shareholders of interest ; — 
IJela : the article was Invalid. — GEARr 
r. Melrose Co-operative Dairv Co., 
Ltd., [1930] N. Z. L. R. 708.— N.Z. 

PART III. SECT. 30, SUB-SECT. 3.--A. 

sd. M iadeHcriptum of 7 nerti np— Effect. ] 
— E..H.MrGiTiRE & H. J. Forestob, Lti>. 
r. Cadzovv, [1932J 3 W. W. U.337.—CAN. 

PART III. SECT. SO, SUB-SECT. 3.— 
B. (f). 

0 i. .] — A shareholder, who is 


present at a meeting’ of shareholders, 
can waive bi« right to bo given notice 
of the Intention to movo a special 
resolution ; the giving notice of such 
Intention Is only proscribed In order 
to give eharoholdej’8 tinae to consider 
the matter. — J<e Excel Footwear Co.. 
Ex p. Nova Scotia Trust Co., [1923] 
3 D. L. It. 212 ; 50 N. S. It. 196 : 
3 C. 15. It. 748.— CAN. 

PART III. SECT. 80, SUB-SECT. 3.— 
D. (b). 

sq. Necesaiiu for quorum at commence- 
ment — at lime of votinq .] — ^At the 
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outset a majority of the issued shares 
were represented at the meeting, but 
some of the shareholders withdrew 
(fe at the time of the voting there was 
no longer a quorum : — Held : meetings 
of shareholders are to bo governed by 
the same rules os to quorum & pro- 
cedure as apply to parliamentary & 
municipal bodies except where the 
statute or bye-laws otherwise prf>vlde ; 
& the shareholders' meeting therefore 
was a nullity failing for want of a 
quorum. & the bye-laws were not 
properly passed. — LuRfBERS v. Fretz, 
[19293 1 1). b. R. 51 ; C3 O. L. R. 190, 
—CAN. 



Cases 3787a— 3890. English and Empire Digest Supplement, 


8787a. .] — Waix Exchange 

Investment Corpn., No. 3811a, post. 

8802. Add, Annotation : — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. 0. 309. 

3808a. Although proxy given.] — A co.’s 

aits, of assocn. provided, art. 74, that votes 
might be given personally or by proxy ; 
art. 75, that the instrument appointing a 

E roxy should be deposited at the office not 
sss than forty-eight hours before the time of 
holding the meeting at which it was to be 
used ; art. 70, that “ a vote given in 
accordance with the terms of an instrument 
of proxy will be valid notwithstanding the 
previous . . . revocation of the proxy . . . 
provided no intimation in writing of the 
. . . revocation . . . sliall have been re- 
ceived at the office before the meeting ** : — 
Held : in a case where a proxy had not been 
validly revoked in accordance with art. 76, the 
shareholder who had given the proxy was 
free to attend at the meeting & vote person- 
ally ; &, when ho had done this, the vote 
tendered by the proxy was properly rejected. 
— Cousins v. International Brick Co., 
Itto., [1931] 2 Ch. 90 ; 100 L. J. Ch. 404 ; 115 
1.. T. 471 ; 47 T. L. 1C 217, C. A. 

3811. Add, AnnoiaHon : — Apid. Wall v. Exchange 
Investment Corpn., [1026] Ch. 143. 

3811a. Whether decision of chair- 

man final.] — An art. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendered, Ac that every vote, whetJier given 
in person or by proxy, not disallowed at any 
meeting should be deemed valid for all pur- 
poses : — Held : th«} decision of the chairaian, 
who, in the bo?id fide exercise of the power 
conferred upon liim by the art., had refused 
to disallow a vote by proxy to which objection 
had been taken at the meeting, w'as final & 
would not be review^ed by the ct. — Wall v, j 
Exchange Investment Corpn., [1926] Ch. 
143 ; 95 L, J, Ch. 132 ; 134 L, T. 399, C. A. 
3826. Add. Annotation : — Consd. Neuschild v, 
British Equatorial Oil Co., [1925] Ch. 346. 

3841a. Revocation of proxy received after 

commencement of meeting but before poll 
taken — Vote valid.] — Spiller v. Mayo 


(Rhodesia) Development Co. (1908), Ltd., 
[1926] W. N. 78. 

AnnofeUion : — Consd. OuusIub v. International Brick Oo.t 
[1931] 2 Ch. 90. 

8847a. Vote valid unless disallowed at 

meeting — Whether decision of chairman 
final.] — Waix v . Exchange Investment 
CoiipN., No. 3811a, ante, 

8847b. Right of member to vote although proxy 
given.] — Cousins v . International Brick 
Co., Ltd., No. 3803a, ante. 

3874. Add, Annotation Refd. Re Darwen & 
Pearce, Associated Paper Mills v, Barnes 
(1926), 95 L. J. Ch. 487. 

8874a. Adjournment of second meeting 

to date more than month from date of first 
meeting.] — Where a meeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at which the resolutions were 
passed, & the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, s. 69 (2). — Neuschild v, British 
Equatorial On. Co., [1925] 1 Oh. 346 ; 94 
L. J. Ch. 201 ; 133 L. T. 227 ; 41 T. L. R. 
414 ; 69 Sol. Jo. 446. 

.] — See, nou\ 1929 Act, 

ss. 117 (2), 119, 287. 

8878. Before this case insert ** Compare Corpora- 
tions. Vol. XIII., p. 346.^’ 

3880. Add, Annotations : — Js (1) Consd. Cotter 

V, National Union of Seamen, [1929] 2 Ch. 58. 
Refd. Cox V, National Union of Foundry 
Workers of Great Britain ^ Ireland (1928), 
44 T. L. R. 345. 

3881a. .] — Spilleh v. Mayo (Rhodesia ) 

Development Co. (1908), Ltd., [I926j W. N. 
78. 

Annotation : — Refd. Cousins V. Intornational Brick Co., 
[1931 J 2 Ch. 90. 

3882. Add. Annotation: — Refd. Neuschild r. 
British Equatorial Oil Co., [1925] Ch. 346. 

3882a. Re-election of retiring director.] 

— Spencer v, Kennedy, No. 2879a, ante, 

3890. Add, Annotation : — Consd. Houghton v, 
Nothard, Lowe & Wills, [1927] 1 K. B, 246. 


PART III. SECT. 30. SUB-SECT. 3.— 
D. (0). 

3785 ii. To give casting vote — 

For what purposes to he exercised .] — 
Fe Citizen’s Coal & Forwajrdino Co. 
(Ont.), [1927] 4 D. L. R. 275.— CAN. 

8796 ii. ■ — — At an extra- 

ordinary Kcncral meotlnp: of a co. a 
special rt'sohition to inert^uso canital 
was declared by the chainnaTi to have 
l>een carried ]>y the T'eqnisite majority. 
Amonii: the majority voting for the 
resolution wei-e two Hharcholders who, 
in terms of the art icles of assm n. were 
not (iiialifled to voti*, in i-esiieet; Umt 
they had been registered owuers of 
t,h(Hr shares for less tiian a month. 
If theh’ votes had not ]>e^n includini, t^he 
reijuislte majority in favour of the 
resolution c.ouJd not have been 
obtained. No poll was denaandod at 
the meeting: Jftld : under 1929 Act, 

117 (3), as no i>oll had been demanded 
at the meeting, t,he declaration of the 
ehaimian that the resolution had been 
f'orried by the j*o<iuisite maji»rity was 
final & eonelnsivo. — Jte Gra harms' 
Monof'CO Co., 11932] H. i \ 269.—SCOT. 

PART in. SECT. 30, SUB-SECT. 3.— 
D, (d) 1. 

3801 i. Interested directors 


j d: shareholders.] — Directors He other 
shareholders, implicated In a broach 
of trust with respect to the co.’s pro- 
perty, are not entitled to uso their 
I votes at a generaJ meeting, called for 
the purpose of deciding whether the 
co.’s name be retained as pltf. or 
j struck out in an action begun in the 
name of the co. & in that of a share- 
holder suing on behalf of himself & 
all other shareholders with reject to 
such breach. — Leavens & Canada 
National Fire Insurance Co. v. 
Great West Permanent Loan Co, 
(No, 2) (Man.), [1927] 3 W. W. R. 486. 
— CAN. 

gr. Necessity for concurrence of joint 
shar f holders.] — Joint holders of shares 
must concur in voting upon them unless 
the bye-laws of the co. otherwise pro- 
vide, Defts. were not entitled to vote 
upon shares held by them as trustees 
jointly with other persons, who were 
not present or assenting. — Lumbers v. 
Frbti'Z, [1929] 1 D. L. H, 51 ; 63 

O. L. K. ) 90.— CAN. 

PART III. SECT. 80. SUB-SECT. 8.— 
D. (d) iii. 

st. No amendment of vole — After 
vole, cast.] — Barber, jstc. v. New 


Zealand Sounds Hydiu) ELEtrrKic 
Concessions, Ltd., [19271 N. Z. L. R. 
589.— N.Z 

sv, tlow demanded — Demand by 
specified nund>er of meminrs — Proxies 
not included.] — Cos. Act, 1892, s. 48 (3). 
provides that a demand for a poll of 
membex'8 of a oo. must be made by at 
least two members : — Held : a demand 
by a member personally prdaent Sc 
holding proxies for two other 
members not personally present was 
not a demand within this sect . — Re 
Ritooesian ManufaoturinoOo., Ltd., 
[1927] S. A. S. H. 310.— AUS. 


PART III. SECT, 30, SUB-SECT. 8.— G. 

8897 i. When court wiU interfere — 
To summon meeting .] — If on an 
application to strike out the name of a 
CO. which has been used as pltf. with- 
out authority, there la any reasonable 
doubt as to the wishes of the share- 
holders, the ct. haB power to order the 
directors to summon forthwith a 
geneial rnoetlng of the shareholders 
to asoertaln their wishes, — Leavens 
V. Great West Permanent Loan 
Co., [19271 2. W. R. uOO ; 30 Man. 
L. R. 606.— CAN. 



VoL IX.— Clompaiues. Oases 39iea— 3969a. 


8916a. Whether ‘‘ knowingly party 

to default.] — ^Beck v. Boabd of Trade 
^Solicitor), Goodchii.d v. Board of Trade 
(SoucrroR) (1932), 76 Sol. Jo. 414, D. C. 

3917. Add. AnnoicUian : — As to (2) Reid. Glanvill, 
Enthovenv. I.R. Ck>mr8. (1924), 131 L.T. 818. 

3925. Add. Annotation : — Consd. R. v. Cory, [1927] 
1 K. B. 810. 

3938. Add. Annotations : — Consd* Hearts of Oak 
Assurance Co. v, A.-G. (1932), 48 T. L. R. 
296. Held. Hearts of Oak Assurance Co. v. 
A.-G. (1931), 47 T. L. R. 679. 

8984a. Locality of debt created.] — An English 
trust investment co. held 3,712 ordinary £1 
shares in deft, co., also an English co. with 
a registered office in London, 4& deriving its 
revenue entirely from its shares in four cos. 
carrying on business exclusively in Australia. 
Left. CO. had its head office k> board of 
directors in Australia, but had also a register 
of shares in London. Deft. co. having been 
assessed to Australian* income tax was 
required by the Deputy Fedciral (\mir. of 
Taxation, to deduct an amount sufficient to 
pay the income tax from the dividend pay- 
able to the English trust investment co., as 
being an “ absentee ” taxpayer for tlie year 
ending .lune 30, 1921. The investment co. 
siied deft. co. for the amount deducted, &; 
contended that such dividends wore not 
assessable to Australian income tax Meld : 
the shares held by pltf. co. in deft, co., were 
locally situate in England, the dividend 
due In respect of them was an English debt. 
The Commonwealth Govt, had therefore xio 
]>owor to impose or alter the incidence of 
taxation upon the dividend, ^ the deft. co. 
was not entitl(‘d to deduct any Australian 
inconit* tax from any dividend passable to 
linglish shai’eholders. — London A: South 
American Investment Trust, Ltd. r. 
British Tobacco Co. (Austicu-.ia), Ltd., 
[1927] 1 Ch, 107 ; 96 L. J. Ch. 58 ; J 36 L. T. 436; 
70 Sol. Jo. 1024 ; snh nom. Pass v. British 
Tobacco Co. (Australia), Ltd., 42 T. L. R. 
771. 

3984b. Every payment other than authorised re- 
duction of capital.] — A limited co. not in 
liquidation can make no payment by way of 
return of capital to its shareholders except 
as a step in an authorised reduction of capit^. 
Any other distribution of money, whether 
called dividend or bonus or any other name, 
can only be made by way of dividing profits. 
— Hill (R. A.) v. Permanent Trustee Co. 


OF New South Wales, Ltd., [1930] A. C. 
720 ; 144 L. T. 65 ; suh nom. Re Hill 
(Richard), Hill v. Permanent Trustee 
Co. OF New South Wakes, 99 L. J. P. C. 
191, P. C. 

8943a. .] — A co. was incoi*porated as 

a tiust investment co,, the objects as defined 
by clause 3 of its memorandum of assocn. 
including (a) to acquire & hold stocks, shares 
& securities of the classes therein specified 
& fi*om time t-o time to change such invest- 
ments for others of the like nature, & (6) to 
borrow on debenture stock Ac to redeem or 

? jay oft' any moneys so borrowed. The 
)usine8S Ac accounts of the co. were conducted 
Ac kept, as required by the articles of assocn., 
on the footing that profit or loss on a change 
of investment was carried to capital account, 
Ac net receipts over expenditure were carried 
to I'evenue account Ac became available for 
payment of dividends without regard to 
any depreciation in the market value of the 
co.*s investments. In 1 900 the co. issued at 
par debenture stock. In 1918, owing to the 
general fall in the value of securities, tlie 
directois weie enabled to redeem some of 
this debenture stock at a discount, Ac they 
claimed the right to caiTV the whole amount 
of tliis discount to revenue account. I'he 
investments forming the assets of the co. 
had fallen to an extent approximately equiva- 
lent to the discount at which the debenture 
stock ha<l been red<*emed :—~-Held : (1 ) apart 
from the special provisions of the articles 
of assocn., the single item of gain by 
demption of debenture stock could not be 
dissociated fi'om tlie loss of capital assets, Ac 
tliat the amount of the discount was not 
distributable as dividend ; (2) the issue of 
loan caijital was not one of the objects or 
part of the business of the co., but was a 
power to be exercised incidentally to, Ac in 
furtlierance of, its obj<H;ts, Ac oven if the 
discount was otherwise divisible as net profit, 
such a division would be proliibited by the 
fact that it did not arise out of the co.’s 
business. — Watj. r, London Ac Provincial 
Trust, Ltd., [1920] 2 Ch. 582 ; 90 L. ,1. (h. 
43 ; 125 L. T. 57 ; 36 T. 1.. R. 729 ; 61 
Sol. Jo. 635. 

3948. Add. Annotation : — ^Refd. Re A Debtor, 
[1927] 1 Ch. 410. 

3959a. Arrears of dividend — Distribution.] — The 

memoi’andum of assocn. of a co, provided for 
the payment on the ordinary shares of the 
CO. of a cumulative dividend not exceeding 


PART in. SECT. 30. SUB-SECT, 7.~A. 

sa. Musi apply rateably to aU share- 
hold^s o1 same class ,] — It Is of the 
essence of a dividend that it shall apply 
rateably to all shareholders of the same 
olnss. — Prioevuxe Fox CX). v. Jordan, 
[19291 3 D. L. il, 907 ; 64 0. h. IL 
172,— CAN. 


PART HI. SECT. 80. SUB-SECT. 7.— B. 

3935 il. Resolution sufficicrU — 

Bye-law unnecessary ,] — James v. 
Beaver Consolidated Minks, Ltd., 
[19271 3 D. L. R. 103 ; 60 O. L. R. 
420.— CAN. 


PART HI. SECT. 30, SUB-SECT. 7.— 
D. (a). 

sb. Omcral rwfe.l — A co, cannot 
realise its entire assets having 
set aside an amount to its nominal 


capital & discharged its liabilities, 
divide the surplus as income or profits 
under the guise of declaring a dividend. 
— Davison v. King, 11926] N. I. 1. — 


PART III. SECT. 30. SUB-SECT. 7,-- 
E. (a). 

3968 ii. - .1— Deft. co. 

^^as created by letters patent mider 
i)ominlou Cos. Act, R. 8. C., 1906. 
Its capital was divided Into preferred 
common shai'cs & the letters patent 
provided that the picferrod shares 
“ sliafi confer the right to mjoive out 
of the profits of each year a profereiitial 
divIdoiKl for such year at the rate of 
eight per amtum per annum on the 
capital for the time being paid up 
thereon Ar shall rank as rejmrds I'cturii 
of capital in priority to the common 
shares, but shall not confer the right 
to any further participation in jirofit, 
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or tiasets,’’ The by-laws of the co. 
pi'ovidcd that directors might 

before declaring any dividend set aside 
out of profits Rucb sums as they sliould 
tliiuk proper as a reserve, Pltf., the 
owner of both i)refei’ence Sc common 
shai’CS, Bought H declaration that tin* 
co. had eariitjd profits dming certain 
Bpcclficd years sufficient to pay said 
pi*eterred dividends N, that it was 
bound to apply sui*h profits in payment 
theivof Sc. had no diseretiou to apply 
ihem in j)n.)vidiug for a. njstTve fund 
or e^ontingencles : — IlrJd : whether or 
m>t profits ba^l been Bhown out of 
whieh ilio ijreferred dividend could be 
paid, the discretion of the directoi*s t<» 
withhold the declaration of a dividend 
Imd not been taken away by the 101101*8 
patent.— DeVall r . WArNwniGHT Gas 
bo., Ltd., [19321 1 W. \V. H. 281 ; 2 
I). L. R. 14/) ; rrrsy., 11931 j 3 W. W. B. 
201. -CAN. 
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5 per cent, per annum & for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts, of assocn. provided that, subject 
to the rights of holders of debentures & 
preference shares, the net profits of the co., 
after providing for a reserve fund A for 
depreciation, shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 
held by them respectively, but so that the 
dividends upon the ordinary shares for any 
year shall not exceed the aggregate rate of 
5 per cent, per annum. The surplus of the 
net profits of the co. after payment of such 
dividends the amount necessary to make 
up dividends for past years to the rato of 
5 per cent, per annum shafi be applied *’ 
for the benefit of the town or its inhabitants 
os therein mentioned. The co: from time to 
time over a number of years issued ordinary 
shares. From 1904 to 1917 no dividend was 
paid on the ordinai'y shares, & it was only 
since 1023 that a full dividend of 6 per cent, 
had been paid. There were now profits 
available for payment of arrears of di\idend, 
after payment of the dividend for the current 
year, but not sufficient to pay the whole 
of the arrears : — Held : the fund available 
should be distributed ratably among the 
shareholders according to the respective 
amounts of the arrem-s of dividend payable 
on the shares held by them respectively. — 
FinsT Garden City v, Boniiajm-Cauter, 
tl928J Ch. 63 ; 97 L. J. Oh. 62 ; 138 L. T. 
222 . 

3966. Add, Annotation : — Distd. He Hyde, Hyde 
V, Bryce (1930), 74 Sol. Jo. 407. 

3976a. Calculation on wrong principle — 

Acquiescence.] — The ct. will not grant an 
injunction to restrain the declaration of a 
dividend on the co.’s stbek, etc,, on the 
ground that the dividend so to be declared 
was calculated upon an en*oneous jii'inciplc 
with reference to various accounts of several 
amalgamated lines of railway, &- the profits 
realised, where the same principle as to f-he 
matters of account had been adopted Sc 
acted upon for several successive years Sc- 
acquiesced in by the respective shareholders. 
A motion for an injunction to this etlect 


directed to stand over imtil the hearing of 
the cause, as no immediate injury could 
accrue to pltfs. (shareholders) until that time. 
— Yool V , Great Western By. Co. (1809), 
20 L. T. 74. 

8984. Add, Annotations : — Consd. Ee Speir, Holt 
V, Speir, [1024] 1 Ch. 359; I. B. Comrs. v. 
Fisher’s Exors., [1920] A. 0. 896. FoUd. 
I. B. Comrs. v. Wright (1920), 96 T. J. K. B. 
982 ; Be Taylor, Waters v. Taylor, [1920] Ch. 
923. Distd. Re Bates, Mountain v. Bates, 
[1928] Ch, 082; Parker v. Chapman (1928), 
138 L. T. 729; Hill (R. A.) v, Peimaneut 
Ti'ustee Co, of New South W^es, [1030] A. C, 
720. Reid. I. B. Comrs. v, Burrell, [1924] 2 

K. B. 52 ; I. B. Comrs. v. Doncaster (1924), 
93 L. J. K. B. 338 ; Re Bailways Act, 1921, 
Be Standard Charges Schedide (1925), 94 

L. J. K. B. 364. 

3988a. -.] — Thobnycroft (J. I.) & Co., 

a Ltd. V, Thobnycroft (1027), 44 T. L. B. 9. 

3990. Add, Annotation : — Refd. Pass v, British 
Tobacco Co. (Australia) (1926), 42 T. L. B. 
771. 

3991. Add, Annotations ; — Consd. Collaroy Co. v, 
Giffard, [1928] Ch. 144. Refd. Steel Co. of 
Canada v, Bamsay, [1931] A. C. 270. 

3992. Add, Annotation : — Consd. Collaroy Co. v. 
GiiTard, [1928] Ch. 144. 

3993. Add, Amioiaiions : — to (2) Consd. Col- 
laroy Co. V, Uidard, [1928] Ch. 144. Folld. 
Re John Dry Steam Tugs, JJd., [1932] 1 
Ch. 594. 

3994. Add, Annotation : — Consd. First Garden 
City V . Bonham-Carter, [1928] Ch. 63. 

4016a. Application of profits in reduc- 

tion of adverse balance.] — A co. issued notes 
wliich entitled the noteholders to a fixed 
amount per cent. Sc to an additional share in 
the “profits available for dividend”: — 
Held : the directors were entitled to apply 
the whole of tlie profits of any one year, after 
payment of the fixed amount per cent, to the 
noteholders, in reduction of the adverse 
balances of previous years, Sc the noteholders 
were not entitled to claim a share in such 
profits. — Long A(uie I^ress, Ltd. v. ODiiAAta 
Press, Ltd., [1930] 2 Ch. 196 ; 99 L, J. Ch. 
479 ; 143 L. t. 502. 


PART III. SECT. 30. SUB-SECT. 7.— 
G. (a). 

q i. Valid.] — A co. purported 

to allot uuisHued «^hare8 to a director 
in consideration of bin flcrvloea to the 
CO. : — Held : there b<*irig a surplus 
availat»ie tor distribution by way of 
dividend among the shareholders, It 
was open to the co. to deal with tlic 
surplus 08 they thought fit, & the Hhare.s 
were validly issued.— D orkn- 
VVK.VD.S, Ltd., [1924J 3 D. L. R. 118 ; 55 
U. L. li. 413.— CAN. 

sf. Allotment of shares held in another 
rnmpany — Validitii. J— James v. Beaver 
CO.VSOLIDATED AllNES, LTD., 11U27] 3 
D. L. R. 163 ; 60 O. L. R. 420.— CAN. 

PART in. SECT. 30, SUB-SECT. 7.— I* 

3991 i. lliuhls of shareholders of 
cumulfitive preferenre shares — Company 
in lUpiidation.] — lie New Zealand 
Uakdwakk Co., Ltd., 11026] N. Z. 
L. H. 70.— N.2. 

sh. llndjtclared dividend — Whether 
liability of company — Contract for salt 
of shares.] — F. gave an option to 
purchase a block of common shares of 


a company, which purchase would 
rive the purchaser control of the co. 
The optionee. required that F. furnish 
an a(5COuijtant’8 statement showing the 
company's assets & UabilUieB profit 
& loss to Aug. 31, 1926, & an affidavit 
that the co.'s UabiUtiea would not 
exceed the amount shown by such 
Btut-ement. A statement & affidavit 
w'ere fumiNhed, & the acceptance of 
the option was expressed to be based on 
said statement. Preference shares had 
been issued by the co. non -participating 
& non -assessable, entitling the holders 
thereof to a first, fixed, cumulative 
dividend of 8 per cent. %}er annum : — 
TJeUl : cumulative dividends on pre- 
ference shares, to Aug. 31, 1926, 

undeclared Sc unpaid, constituted a 
liability of the co. within the meaning 
of the contract, & should have been 
included a.«» su<!h in the said statement. 
— Fairiiall V. Butler, [19281 3 

D. L. R. 161 ; I1928J S. C. R. 369.— 
CAN. 

sk. Riaht to participate in profits in 
esreess of fixed prefererdial dividend—’ 
Cmisirueiion of charter.]— Hho letters 
patent of a co. Incorporated in 1910 


under Cos. Act of Canada provided 
that the not profits from time to time 
distributed should be applicable first 
to j>aying a fixed cumulative dividend 
at the mto of 7 per cent, per annum on 
the pT-efcronco shares, & that the 
holders of those shares should par- 
ticipate rutcably with the holders of 
the ordlnaiy shares in the distribution 
of net profits after the hcildcm of the 
ordiiiar>’ shartis should have received 
“ dividends equal to those paid on the 
preferred shares.” I<\irthor, that no 
dividends should bo paid on tho 
ordinary shares until after tho co. had 
to the credit of a reserve fund a sum 
equal to one year’s dividend on the 
issued preforoiico shares : — Held : the 
preference shareholders wore not en- 
titled to receive In dividend more than 
7 per cent, per annum until the ordinary 
shares should liavo received dividends 
which gave them that percentage ou 
their shares since tlio incorpoiution 
of the CO.— Steel Co. op' Canada, 
Ltd. V. Ramsay (Thomas). [19311 A. C. 
270 ; 100 L. J. P. C. 81 ; 144 L. T. 
532, P. C. ; affa., [10.30] 3 D. L. H, 
555 ; Gr, 0. L. R. 250 ; aFg., 119291 
4 3). L. H. 879 ; 64 O. L, R. 327.- CAN . 



VoL K. — Oompanias. Oases 4017 — 4074. 


4017. Add. AnnoUdion : — ^Reid. Long Acre Press 
V. Odhams Press, [1980] 2 Oh. 198. 

4019. Add. Citation L. J. Oh. 49. 

4020. Add* Annotations: — As to (1) Raid. I. B. 
Oomrs. V. Fisher’s Exors,, [1926] A. 0. 395 ; 
Ootfeer V* National Union of Seamen, [1929] 
2 Oh. 58. As to <2) Refd. British America 
Niclml Oorpn. v. O’Brien, [1927] A. 0. 369. 

4021. Add. Annotation : — Folld. Long Acre Press 
V. Odhams Press, [1930] 2 Oh. 196. 

4023a. Writing baek to profit aeoount — 

Profits written oft in excess of requirements.] 
— ^A CO. which applies its profits in writing 
off a correspondmg amount of the value of 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 
proper reqruiremonts. — S tajplby v. Bead 
Bbothbrs, Ltd., [1924] 2 Oh. 1 ; 93 L. J. Oh. 
613 ; 131 L. T. 629 ; 40 T. L. B. 442 ; 68 
Sol. Jo. 619. 

Annotation : — Retd. Long Acre Press v. Odhams Press, Ltd., 
I19S03 2 Oh. Ids. 

4026. Add. Annotations : — ^Retd. Parker & Cooper 
V. Beading & James (1926), 96 L. J. Ch. 23 j 
Kerr v. Marine Products (1928), 44 T, L. R. 
292 ; Jle Behrens A Co. (19.32), 48 T. L. B. 
24.8. 

4035. Add. Annotation : — ^Refd. Deuchar v. Gas 
light & Coke Co., [1924] 2 Oh. 426. 

4037. Add. Annotations : — ^Reld. Deuchar v. Gas 
Light & Coko Co., [1924] 2 Ch. 426 ; A.-G. 
V. Leeds Coipn., [1929] 2 Oh. 291. 

4037a. .] — Pabker & OoopEit, Ltd. v . Read- 

ing, No. 3100a, ante. 

4046. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

4048. Add. Annotation : — Distd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

4050a. Under agreement— To repurchase 

shares — Allotted In consideration of advance 
to company — ^Lender requiring repayn^nt of 
loan.] — Pltf., with the view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two dofts. were directors & shareholders, 
entered into a written agreement with the 
CO. ^ defts. to advance to the co. a sum of 
£1,500 by the purchase of 1,500 £1 preference 
shares or the co., the repayment of that sum 


being secured by the co.’s undertaking, in 
the event of pltf* or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor by accepting bills drawn 
by pltf. t & in that arrangement the two 
defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Pltf., accordingly, advanced 
£1,500 to the co., Sc accepted transfers from 
the CO. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement Sc required the co. to procure the 
repurchase of the shares & to accept his bills 
for £1,500 ; but the co. refused to comply 
with those requirements Sc denied liability 
under the agreement on the ground that the 
performanjce of it would involve a purchase 
by the co. of its own shares, Sc would there- 
fore be ytira vires Sc illegal. In an action 
against defts. under their guarantees : — 
Held: the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was intra vires Sc 
legal, the defence that the agreement was, 
upon the groimds above mentioned, lUira 
mres the co. Sc therefore unenforceable could 
not be maintained ; Sc pltf. was entitled to 
judgment for £1,500 with interest. — Gabbaed 
V. Jambs, [1925] 1 Ch. 616 ; 94 L. J. Oh. 
234 i 133 L. T. 261 ; 69 Sol. Jo. 622. 

4052a. Provision of financial assistance to buy own 
shares — 1929 Act, s. 45.]— 1929 Act, s. 45, 
was declaratory of the law Sc did not create 
a new offence. — B. v. Lobang (1931), 22 
Cr. App. Rep. 167 ; 75 Sol. Jo. 121, C. 0. A. 

40 g 4 a. Guarantee of payment by French firm 

to French Treasury.] — Republic of France 
(Minister op Finance) v. Perry & Co. 
(Bow), Ltd. (1929), 73 Sol. Jo. 268. 

4070. Add. Annotation : — Generally^ Refd. Egyp- 
tian Salt & Soda Co. v. Port Said Salt Assocn., 
Ltd., [1931] A. C. 677. 

4072a. Subscribing towards costs of litigation 

between members — Company for protection 
of Int^ests of medical practitioners.] — 
Bloxham V. Medical Defence Union, Ltd. 
(1894), 10 T. L. B. 384 ; 38 Sol. Jo. 288, C. A. 

4074. After this case for “ Remuneration of 

directors.] read ** Remuneration — Of 

directors.] •• 


PART 111. SECT. 81, SUB-SECT. 

n i. ^.] — He iNBiG Shoe Co., 

L9241 4 D. L. R. 626 ; 6 C. B. R. 167.— 

AN. 

Q I, — Yho holder of 

1,500 d31 shares in a co,, on which 5s. 
per share had been paid 8c on whh’h a 
call of a further 2s. Cd. per share had 
been made but not paid, being unable 
to T^y hia debts as they fell due agreed 
with the CO. that the money already 
paid abo^d bo applied towards pay- 
ment hi full of 750 fihares, & that he 
should pay a farther amount sufflclont 
to pay those 750 shares in full, 8c that 
thereupon the othei’ 750 shares should 
be oonoeUed : — Held ; the transaction 
amounted to a purchase by the co. 
of the sliaros caitoollod, & the share - 
holder was still a member of the 
CO. in respect of the 1.500 shares.— Nc 
GEEAT&ft MBLROUBNB REALTY CO., 
Pty., Ltd., [1081] Argus L. II. 270.— 
AUS. 

Q I. iVo reduction of assdsA - 


Where <ho extinguishuiont of co. 
shares by their suriuiider & canoollation 
Involves no actual reduction of assets, 
the ti'ausac.tion Is not illegal. Ileal 
capital is not dinilnlBhed by relinquish- 
ing something of no value or by secur- 
ing relief from liabilities. Each case 
must bo decided on its omi facte 8c the 
diminution in capital must be, not 
fanciful nor theoretical, bub actual 8c 
substantial, before the transaction can 
be sucioessfully attacked. — B bitisu 
OOLIJMBIA Rkd CiCDAa Shinom Oo., 

Ltd. V. Btoltzb MANUFAxyrusiwo Go., 
LTD., [1932] 1 W. W, E. 164; 1 

D. L. R. 762 ; 44 B. C. R. 458 ; rexteg., 
[1931 1 3 1). L. IL 379.— CAN. 

4061 ii. .1 — It is not vUra vires 

a 00 . to reooive a transfer of its shares 
to itsolf in compromise of an aotion. 
At least the oo. is estopped from setting 
up such a plea after taidng the benefit 
of the compromlfie . — Be E. J. Lank« 
Ltd., Hxjg. Muxioak, 11924] 1 D. L. R. 
269 ; 4 Cf B. R. 308.— CAN. 

36 


4061 iii. .] — JKnechtel Motor 

Co., Ltd. v. Worden (Saek.), [1923] 

2 D. L. 11. 839 ; [1923] 2 W. W. 11. 
154.— CAN. 

PART III. SECT. 31, SUB-SECT. 2,— 1. 

n i. .] — W^hero a co. assigned 

money to seouro pajuient of a debt 
owing to the asstguee by another co., 
with which the assignor oo. had no 
prior or contemporaneous agreement ; 
— Held: the co.’s memorandum of 
assocn. gave It no such power. — 
Abbotspord Lumber Co. v. Steven- 
BON, [1926] 4 D. L. R. 660 ; [1925] 3 
W. W. R. 461.— CAN. 

PART III. SECT. 31, SUB-SECT. 2.— K. 

sb. Power limited to negotiution of 
inveslnicrUs — No right to registration of 
mortgage cfuirge,y-Re Mutital In- 
vestments, Ltd., 11924] 4 D. L. R. 

3 070 ; 60 O. L. R. 29.— CAN. 

15 
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Cases 4080— 4104a. English and Empike Digest Supplement 


4080. Add, Annotations : — Generally, Refd. British 
Insulated & Helsby Cables v, Atherton, [1^26] 
A. C. 206; Re Golomb & Porter &; Oo.’s 
Arbitration (1931), 144 L. T. 683 ; Re Lee, 
Behrens & Co, (1932), 48 T. L. R. 248. 

4087. Add, Annotation : — Refd. British America 
Nickel Corpn. v, O’Brien, [1927] A, 0. 369. 

4094. Add, Annotatio^ia : — Consd. Kreditbank 
Oassol G. m. b. H. v, Schenkers, [1927] 1 
K. B. 826 ; British Thomson-Houston Co. v. 
Federated European Bank, Ltd., [1932] 
2 K. B. 176. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775 ; Houghton r. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246 ; Liggett 
(Liverpool) v, Barclays Bank, [1928] 1 K. B. 48. 

4094a. -]. — (1) A question might arise under 

the 38th clause of the deed, as to whether 
what the directors are there authorised to do 
under their general powers must not be done 
by them at a Board ; & it appears to me that 
it would not be competent to any one, two, 
or even three directors, by putting their 
signature to an instrument, to enter into a 
contract for the society ; for, by the 38th 
section, the contract must be executed at a 
Board. 

(2) I do not think it at all an unreasonable 
requisition on the part of joint stock cos., 
that every instrument required in their 
transactions should be under their common 
seal. The 44th section of the Act makes 
such a requisition of the utmost importance ; 
for, according to that section, every contract 
entered into by an instrument not under their 
common seal would be unilateral as regards 
them — a contract under which they would bo 
liable, but of which they could not claim 
the benefit against those with whom it was 
entered into. 

(3) There is, no doubt, ah important dis- 
tinction to be drawn, & it is drawn in the case 
of Royal British Bank v, Turquand, No. 4094, 
ante, between that which, upon the face of it, 
is manifestly imperfect when tested by the 
requirements of the deed of settlement 


of the CO., that which contains nothing to 
indicate that those requirements have not 
been complied with. Thus, where the deed 
requires certain instruments to be under 
the common seal of the co., every person 
contracting with the co. can see at once 
whether that requisition is complied with, 
& he is bound to do so ; but where, as in the 
case I have last referred to, the conditions 
required by the deed consist of certain 
internal arrangements of the co. for instance 
resolutions at meetings, & the like, if the 
party contracting ^vith the directors find the 
acts which they undertake to do to be within 
the scope of their powers under the deed, 
he has a right to assume that all such con- 
ditions have been complied with. In the 
case last supposed, he is not bound to inquire 
whether the resolutions have been duly 
assed, or the Uke, otherwise he would be 
ound to go further back, & to inquire 
whether the meetings have been duly 
summoned, & to ascertain a variety of other 
matters, into which if it were necessary to 
make such inquiry, it would be impossible 
for the CO. to carry on the business for which 
it is formed. — Re Athen^um Life Assur- 
ance Society, Ex p. Eagle Insurance Co. 
(1868), 4 K. & J. 649 ; 27 L. J. Oh. 829 ; 4 
Jur. N. S. 1140 ; 6 W. R. 779 ; 70 E. R. 229. 

4095a. .] — Deft, bank negligently & in breach 

of the instructions given by their customer, 
pltf. CO., paid cheques drawn on the co.’s 
account signed bv one director only ; — 
Held : the bank being put on inquiry & 
being negligent, as the jury found, were not 
entitled to rely on the rule in Royal British 
Bank v. Turquand, No. 4094, & assume that 
a signature purporting to be that of a new 
director was that of a person duly api)ointed. 
— Liggett (B.) (Liverpool), Ltd. v, 
Barclays Bank, Ltd., [1928] 1 K. B. 48 ; 97 
L. J. K. B. 1 ; 137 L. T. 443 . 43 T. L. R. 449. 

4100. Add, Annotation : — Consd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 68. 

4104a. Disputes between directors.] — 

Stanfield v. Gibbon, [1925] W. N. 11. 


PART III. SECT. 31, SUB-SECT. 3.«--C. 

4083 lii. .] — Re Pacifio 

Coast Coal Mines, Ltd. & Hodoes 
(B. C.). [3 926J 4 D. L. 11, 759 ; 11926J 
3 W. W. li. 378.— -CAN. 

PART III. SECT. 31, SUB-SECT. 3.— D. 

4094 i. Presumption that powers 
properly erercised.\^The president & 
manager of a co., who was personally 
IndebTAjd to a bank, informed it that 
the co. was indebted to him for salary, 
& the bank Induced him to give it the 
CO. *8 note made payable to him & 
Indorsed to the bank. In an action 
on the note the co. contended that 
there was no debt due to the manager 
because no resolution authorising pay- 
ment of a salary to him had been 
passed : — Held : the passing of such 
resolution was a matter of Internal 
management, & the bank was not 
bound to see that it had been passed. — 
Canadian Bank of Commerce v . 
Pioneer Farm Co., Ltd. & Hall 
(Sask.), [19271 4 D. L. H. 772 ; [19271 
3 W. W. R. 312.— CAN. 

4094 ii. .1 — Deft, co., the owner 

of niiolng lands, by an agreement in 
writing, executed by its president & 
eerrot ary -treasurer under t,he co.’s 
seal, gave L. an option to purchase a 
portion of the lands. Pltf., a sbarc- 
lioldcr of deft, co., sought to haTe the 
agreement declared null & void because 


it was not sanctioned by a bye-law of 
the directors, confirmed by a vote of 
the shareholders. It appeared that 
the directors in fact sanctioned the 
transaction & by a bye -law authorised 
the president & secretary -treasurer to 
soli the portion of the lands referred to 
& to execute documents In connection 
with any sale, & to affix the co.'s seal 
thereto : — Held : the sale came within 
the rule in Royal British Bank v. 
Turquuind. — Heiuimann v, Canadian 
Nickel Co., [1929] 4 D. L. lU 42 ; 64 
O. L. R. 190.— CAN. 

4094 iii. ,] — PArino Bkiutr 

Growers, Ltd. v. Western Packing 
Corpn., Ltd., (19293 1 D. L. R. 814 ; 
1 W. W. R. 426; 41 B. C. R. 78.— 
CAN. 

PART III. SECT. 81, SUB-SECT. 3.— E. 

d L .1 — ^In an action 

against a co. & its directors, pltf., who 
was suing on behalf of himself & the 
other shareholders, applied for an 
order to continue an interim injunction 
until after the trial restraining deftb. 
from carrying on as a board of 
directors. The act complained of was 
that some of defts. did not wish cciiain 
of the other shareholders to bo present 
or rt^prosented at tho annual general 
mooting. Sc prevented such presence or 
representation by havlug the meeting 
toko place in an inner office of the place 
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of meeting while some of tho other 
shareholders were waiting to attend In 
the outer office to the knowledge of 
defts. : — Held : if irregularities were 
committed in tho conduct of the meet- 
ing at which resolutions complained of 
wero possiid, it could bo regularised by 
the passing of fresh & effective resolu- 
tions. Tho ct, will not interfere in tho 
internal management of tho co. Appli- 
cation dismisstid.— W atson v , Bakrett 
(1929), 41 B. C. K. 478.— CAN, 

d ii. .] — Whatever should 

bo done by a co. Itself through Its own 
Internal organisation ought to bo left 
to the CO. to do Sc ought not to bo 
interfered with by tho ct, Ac3cord- 
Ingly, an order, made in an action bv a 
shareholder against tho co. axipointing 
a receiver for tho co., & a subsequent 
order, made on an ex parte application 
by the receiver, authorising him to 
commence an action tn tho name of 
himself & the co. to recover property 
of the CO. & for an account of moneys 
received by two directors of the oo. 
wore sot aside & tho action brought 
In pursuance of the latter order dis- 
missed, on tho motion of one of said 
two dirwtors, — Y oung v, Alberta 

l^ETROLEUM CONSOLIDATED, PAITEB- 

soN V. Okalta Oii^, Ltd*. & Oulbebt, 
[1930] 1 W. W, R. 86 ; 1 D. L. R. 903 ; 
sub nom. Patterson v, Okalta Oils, 
Ltd., 24 Alta. L. R. 370.— CAN. 



Vd. IX. — Ciompanies. Cases 4117a— 4289. 


4117a. — Parker & Cooper, Ltd. 

V, Beadino, No. 3100a, ante, 

4129. Add. Annotation: — ^Refd. Leyton U. D. C. 
V. Wilkinson, [1927] 1 K. B. 863. 

4186a. .]— Brighten v. Bowman (1929), 73 

Sol. Jo. 748. 

4142. Add. Annotation : — Reid. British Thomson- 
Houston Co. V. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. 

4144. Add. Annotation : — Consd. Havana Cigar & 
Tobacco Factories v. Oddenino, [1924] 1 Ch. 
179. 

4145. Add. Annotation : — ^Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 

4159. Add. Annotation : — ^Dlstd. Watson v. Davies, 
[1931] 1 Ch. 465. 

4166. Add. Annotations : — ^Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v. Barclays Bank, [1928] 
1 K. B. 48. 

4170. Add. Annotations: — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Krcditbank Cassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 

4170a. .] — Houghton & Co. 

V. Nothard, Lowe & Wills, No. 3157a, 
ante, 

4170b. .] — ^By the articles of 

assoc n. of a co. the directors had power 
to delegate to one or more of their own body 
such of the powers conferred on the directors 
as they might consider requisite for carrying 


on the business of the co., & to determine 
who should be entitled to sign contracts & 
documents on the co.’s behalf. A document 
purporting to be a guarantee was given to 
pltfs. executed by the co. in this form ; 
‘‘ The F. E. B., Ltd., signed N. P.” N. P. 
was a director of the co. During the negotia- 
tions for the giving of the guarantee he had 
written to pltfs., signing the letter “for & 
on behalf of ** the co,, “ N. P., Chairman.” 
On these facts, in an action on the guarantee : 
— Held : pltfs. were entitled to presume that 
the directors of the co. had authorised N. P. 
to sign contracts on behalf of the co., & the 
CO. was liable on the guarantee. — British 
Thomson-Houston Co., Ltd. v. Federated 
European Bank, Ltd., [1932] 2 K. B. 176 ; 
101 L. J. K. B. 690 ; 147 L. T. 345, C. A. 

4209. Add. Annotation : — Refd. Greenwood v, 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

4211. Add, Annotation .‘-—Refd. Greenwood v, 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

4282. Add, Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

4286. Add, Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. V, Schenkers, [1926] 2 K. B. 450. 

4237. Add. Annotation : — Refd. Kreditbank Cassel 
G. m.b. H. V. Schenkers, [1920] 2 K. B. 450. 

4239. Add, Annotaiions : — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] IK. B. 775 ; Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1927] i K. B. 826 ; 
British Thomson-Houston Co. v. Federated 
European Bank, Ltd., [1932] 2 K. B. 170. 
Refd. Houghton v. Nothard, Lowe & Wills, 
[1927] 1 K. B. 246; Liggett (LiverpoDl) v, 
Barclays Bank, [1928] 1 K. B. 48. 


PART in. SECT. 31, SUB-SECT. 4.— 
B. (a). 

I i, — Ifrld : tluTo was some- 

thing out of the ordinary in ono co. 
undertaking to purchase the entire 
outstanding stocjk of another as to 
put pltfs. upon inquiry to ascertain 
whether the person or persons making 
the contract bad authority in fact to 
make it. — Brooks, Ltd. v, Claude 
Neon General Advertising, Ltd., 
[1931] 2 D. L. B. 743 ; O. ll. 92.— CAN. 

PART III. SECT. 81, SUB-SECT. 4.— 
B. (b). 

sl. Negligence — Arrest by constable 
employed by company. )— Where a co. 
has statutory power to employ &, 
practically, to appoint constables & 
a constable so appointod acts negli- 
gently In attempting to effect an 
arrest in the course of his employment 
by the co. he renders the co. liable for 
the damage caused thereby. — Vignitcii 
V. Bond & Canadian Pacific Ry. Co., 
[1928] 1 W. W. R. 449 ; 60 Con. Orlm. 
Caa. 273 ; 37 Man. L. R, 435.— CAN. 

PART III. SECT. 81, SUB-SECT. 4.— C. 

ki. Agent for sale of bonds — 

Bonds not issued in compliance udlh 
Acts,} — W^here bonds are actually 
executed by a co. they cannot be said 
not to exist as bonds evon though, 
because of non-compllanoo with the 
requirements of the Cos. Act, they are 
not legally valid ; &, therefore, a 

person who as agent for the co. & with- 
out fraudulent Intent Induces another 
to buy such bonds from it cannot bo 
liable in damages merely on the ground 
of an Implied representation that the 
bonds are legally valid, since, even if 
.such representation can be implied & 
it proves to bo false it is a representation 
in point of law.— Kavankr v, Bowhey 
(Alta.l, [1928] 4 D. L. R, 907 ; [1928] 
3 W. W. R. 2C7.— CAN. 


PART III. SECT. 31, SUB-SECT. 4.— D. 

4164 i. Whether valid.} — Price v. 
Indiana-Albebta Oil Co. (Alta.), 
[1926] 3 D. L. R. 82.— CAN. 

PART in. SECT. 31, SUB-SECT. 6.— 
A. (b) ii. 

4176 iv. .] — Re Red Deer 

Milling & Elevator Co., Stratford 
Mill Building Co.'s Claim (1907), 
J W. L. R. 284 ; 1 Alta. L. R. 237.— 
CAN. 

b i. .] — Re Red Deer Milling 

& Elevator Co,, Strai'pord Mill 
Building Co.'s Claim (1907), 7 
W. L. R. 284 ; 1 Alta. L. R. 237.— CAN. 

0 . Read "4178 I." 

PART III. SECT. 81, SUB-SECT. 6.— 
B. (a). 

s 1 . .] — Before the incor- 

poration of a CO. a partner in the name 
of the partnership entered into an 
agreement with pltf., under which pltf. 
undertook the sale of products on a 
comndssion basis. The agreement on 
its face showed that pltf, was to operate 
on behalf of the co. then in process of 
Incorporation : — Held : commissions 
earned after incorporation of the oo. 
were not recoverable agatost the 
partnership ; but to recover from the 
00 . pltf. would not bo bound to prove 
an express contract by the co., os the 
performance & acceptance of Ids 
aervieea raised an implied oontraot to 
pay. — Power v, Edmonton Lumber 
Exchange (1920), 3 W. W. R. 10 ; 
53 D. L. R. 468.— CAN. 

a i. Sale of good8,}^Re J, R, 

Morgan, Ltd., Ex p, J. & G. Garment 
Mfg. Co. (Ont.), [1926] 1 D. L. R. 
882 ; 8 C. B. R. 62.— CAN. 

PART III, SECT. 81, SUB-SECT. 6.— 
B. (b). 

4209 vii. .1 — Prior to the incor- 

poration of pltf. co., a document con- 
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taining the terms of a proposed contract 
l>etwocn it & deft. co. was executed & 
[landed to the organisation committee 
of pltf. 00 . as evidence of the fact that 
dofts. were willing to enter into the 
contract as soon as pltf. co. should 
have become incorpomtiHl. After pltf. 
CO. bad become Incorporated & re- 
ceived its certificate entitling it to 
commence business it duly executed 
the document, & the contract was 
thereafter acted on : — Held : pltf. co. 
was entitled to sue for damages for 
breach of such contract. — Associated 
Qrovvebs of British Columdu, Ltd. 

V. British Columbia Fruit Land, 
Ltd.. [1925] 1 D. L. R. 871 ; [192.6] 1 

W, W. R. 505 : 34 B. C. R. 533.— CAN. 

PART III.— SECT. 31, SUB-SECT. 5. 

— 0 . 

4239 i. Signature —Promissory 'note — 
Authority — Whether bank hound to 
iruptire,] — The co. was incorporated 
by Dominion liCttcrs Patent on May 25, 
1927, & wont into liquidation in June, 
1929. Applt. bank filed its claim in 
i*espoct of five promissory notes made 
by S., as president, on behalf of the co. 
Sz amounting to $28,708.02. The 
liquidator called upon the bank to 
prove its claim before the Superior Ct. 
The notes were signed in blank by S. 
alone & were handed to L., the New 
York buying agent of the co., to be 
filled In & used by L. in payment of 
goods bought or to be bought by the 
co. L. filled the blank note forms with 
the names of two other cos. owned & 
controlled by him, being also at that 
time the owner of all the shares of tho 
insolvent co. The notes wore indorsed 
to applt. bank, & it Is admitted that 
the bank was a holder in due course, 
y. was tho only wltucsH at tho trial ; 
he produced a by-law of tho insolvent 
co, providing xnlcr alia that ** all 
cheques , . . notes . . . shall be signed 



Cases 4856—42978. Enqush aio) Empibe Digest Supplement. 


4256. Add* Annotaiion : — Refd. The Hayle, [1929] 
P. 275. 

4257. Add. AtmoMion : — Reid. Lever Bros., Ltd. 
V. BeU (1930), 47 T. L. R. 47. 

4267. Add. Annotaiiona : — Apld. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 
76. Refd. Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 

4267a. .] —Two rival coini>anies, the N. Co. 

& the W. Co., fonaed reap. co. to take over 
certain branches of their business of fruit im- 
portKjrs, the sliares of the new co. being equally 
divided between the two old cos., & the board 
consisting of two directors of the N. Co., 
namely, M. & G. Lowe, & two dhectors of 
the W. Co. By a biokerage agreement 
embodied in a letter dated in July, 1924, 
between M. Lowe & applts., a firm of fruit 
brokers, it was arrang^ that applts. should 
make certain advances to the N. co. & should 
receive all fruit consigned either to the N. co. 
or to resp. co. keep back 70 per cent, of the 
net proceeds in reduction of the advances, 
& it was stipulated that resp. co. should 
subscribe to this arrangement. Applts, also 
obtained a guarantee of the loan from the 
two Lowes & a third director of the N. Co., 
who was also the secretary of reap. co. This 
arrangement w’as not ratified by any agree- 
ment under the seal of resp. co., but the 
secretary wu'ote to applts. pui^jort-ing to 
confirm the arrangement on behalf of his co. 
The directoT*s of resp, co., other than the two 
Ijowes, first became aware of the arrangement 
after it had been in operation for some months. 
iSc it w^as then put an end to. Applts. had 
obtained fruit consigned to resp. co. on board 
several ships without i»roduction of the bills 
of lading, on giving an indemnity to the 


ships, & they sued reap. co. for delivery of the 
bms of lading. Resps. counterclaimed for 
the proceeds of fruit belonging to them & not 
accounted for : — Held : (1) the arrangement 
contained in the agreement of July was not 
authorised by resp. co. ; (2) resp. co. were not 
estopped from denying the existence of the 
arrangement by the knowledge of the Lowes, 
inasmuch as they were parties to the wrong 
done to the co., or by the omission of the 
other directors to inspect the accounts of the 
co., which would have disclosed the arrange- 
ment. — ^Houghton (J. C.) & Oo. v. Nothard, 
Lowe & Wills, Ltd., [1928] A. 0. 1 ; 97 
L. J. K. B. 76 ; 188 L. T. 210 ; 44 T. L. R. 
76, H. L. 

AnnotoAicnis : — Asia (2) Refd. Kreditbank Cassel G. M. B. H. 
V. Schonkera, Ltd., (19273 1 K. B. 826 ; Liggett B. (Liver- 
2 >ool). Ltd. V. Barokys Bank. Ltd., [1928J 1 H. B. 48 ; 
Neweholiuo Bros. v. Road Transport & General Insce. 
Co.. [1929] 2 K. B. 356. 

4272. Add. Annotation Reid. The Hayle, [1929] 
P. 275. 

4278. Add. Annotations: — As to (1) Refd. Wattv 
Longsdon (1929), 98 L. J. K. B. 711 ; Chap- 
man V. Ellesmere (1932), 101 L. J. K. B. 376. 

4282. Add. Annotations : — Refd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711 ; Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

4283. Add. Annotations: — Refd. Isaacs v. Cook, 
[1925] 2 K. B. 391; Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

4291. Add. Amioiatio7i : — Refd. B. v. Registrar 
of Joint Stock Companies, Ex p. More, 
[1931] 2 K. B. 197. 

4297a. Compulsory form of document 

to be used by members.] — Ee North of 
Engiand Proiecting & Indemnity Assocn. 
(1929). 46 T. L, R. 290. 


by HUcli oUicfT ... of the co. A' in siich 
iiiiitiiicr as slittU from time to time be 
(lotcrmincd by resolution of tl»e Boaivl 
of Dti’cctors,” & ho also prtKiuced a 
resolution i)f the dlrtxjtors pursuant U) 
the hy-law which provides “ that all 
notes ... 1)0 signed by the pi‘esident 
& countersigned by the auditor , . 
of which resolutirm applt. bank had 
uo knowledge : — Held : applt. bank, 
being a holder in duo course, was 
entltjod to rank as a creditor of the 
insolvent co. The notes wei*o made in 
general accordance with i.he authority 
of the president imder the by-law of 
the CO., & it was not necessary for 
applt. bank to inquire into the authority 
of the president to sign the notes on 
behalf of the co. Under sect. 106d of 
the Dominion Cos. Act, the president 
liad to be one of the direcitors ; &, 
under sect. 37, the only persons who 
could make notes on behtdf of the co. 
would 1)0 those designated in the by- 
law. Persons dealing mth a co. are 
prestunod to ha\^ notice of what 
is contained in the Act under which 
the CO. was incorporated & the Letters 
Patent ; In a case like the present, 
where the Act refers specifically to the 
by daws as the iiJace where the authority 
of an officer or an agent to sign pro- 
missory notes is to be found, the pei*8on 
t4iklng a note made by an oftioer is 
muler obligation to ascertain from the 
by -laws that the officer who signed the 
note might have been authorised to 
make such note in the course of the co. *8 
buHiucHs ; hut he is not obliged to go 
furiher & inquire whether the directors 
passed the r(*8oUitlon which would 
give the officer express authority. 
That constitutes part of the co.’s 
“ indoor management.*' If tho officer 
might, under tho by-laws, have been 
authorised to make the note, tho 


making of it was within his ostensible 
powers & was “ in general accoi*dant?o 
with bis jpowers as such under the by- 
law's .** — He Ajjauit Fxm Tradino Co., 
Bank ok United Statics v. TIosb, 
|19;i23 S. C. It. 150 ; 2 D. L. K. 128.— 
CAN. 


PART III. SECT. 81, SUB-SECT. 6.— 
A. (c). 

k 1. Solicitor.} — Bank of 

Bbitisb North America v. St. John 
& Quebec Hy. Co. (N. B.) (i920), 
52 D. L. R. 557.— CAN. 


PART III. SECT. 81, SUB-SECT. 9.— A. 

p L .h-Held: (1) 1908 Act, 

8. 9, did not limit alteration of the 
memorandum of assocn. to on altera- 
tion of the objects clause, inasmuch 
as the whole objects of a co. were not 
necessarily contained in that clause ; 
(2) a proposed alteration being desiraed 
for tho better attainment of the objoots 
of the co., a petition for confirmation 
of the alteration should bo granted. — 
Incorporated Glasgow Dental 
Hospital v. Lord Advocate, [1927] 
S. C. 4(30.— SCOT. 

ql, Incorporation abroad .} — A 

co., registered under Cos. Acts, presented 
a petition for an alteration of its memo- 
randum of assocn. by tho addition of 
a power “ to procure the co. to be 
Incorporated, registered, or recognised 
in any foreign country.** The ct., 
while banotionlog the power to procure 
tho registration or recognition of tho 
co. in a foreign ooimtry, refused to 
confirm the power to procure Its Incor- 
poration there. — Re Taysidk Floor- 
cloth Co., Ltd., [1923] S. O. 590.— 
SOOT. 


4308 iv. A cemetery oo. 

sougiit additional power to act as 
*' stone & marble cutters, masons, 
quarriers & sculptors, florists, gardeners, 
& UDdftrtakors.** The ot., in the absence 
of evidence of any convenience or 
advantage to the co., restricted the now 
powers by limiting them to powers to 
TO used in connection with, & as 
incidental to, the co.'s main busi- 
ness of cometerj' owners. — Kdinbuboh 
Southern Cemetery Oo., Ltd,, [19233 
S. C. 867.— SCOT. 


4308 V. .3 — A reversionary co. 

presented a petition for confirmation 
of a special resolution by which it 
was proposed to alter its memorandum 
of assocn. by adding powers to carry 
on. along with its existing business, 
that of trust Investment, & to sell or 
otherwise dispose of tho whole or any 
part of its property & ai^te for 
3uch consideration as it might think 
Ht, SCt iu particular, for shares, 
stock, debentures, debenture stock, or 
fiecurltios of any company purohaaiog 
the same. The ct. confirmed the 
(Utoratlon holding, with regard to the 

F proposed power to sell, that It did not 
nvolve a sale of the undertaking but 
merely of assets, & in view of the 
extension of the co,*s business, 
germane to Its operations as an Invest- 
mentco. — Metropolitan Rkvkrsions, 
LTD., [1928] S. C. 480.— SCOT. 

4308 vi. .] — The additional busl- 

uess which a co., by an alteraidlon of ite 
objects effected under Cos. Act. 1908, 
3. 162 (5), is permitted to carry on may 
be one which is wholly different ftom 
fc which has no relation to the then 
Bxlirtlng business of tho co., & it may 
ret be quite capable of being con- 
veniently Sl advantageoudy combing 
with It. provided the new business is 
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VoL Q.— Oompanies. Cases 4320--4428« 


4320* After this case add “ See, now, 1029 Act, 
B. 5 (1) (f). (g).»» 

4821a. Society not for proflt.]— A proviedon in a 
memorandum of assocn. of a society not for 
rofit, registered under 1867 Act, Si autiiorised 
y the Board of Trade under sect. 2S of that 
Act to dispense with the word limited,” 
that in certain events the liability of members 
shall be unlimited, is not a provision in idle 
memorandum ” with respect to the objects 
of the CO.” under 1908 Act, s. 9 (1), & the 
cancellation of such a pro^^on cannot be 
confirmed by the ct. — Be Socibty for 
Promoting Employment op WoMsax (1927), 
71 Sol. Jo. 683. 

Annotation : — FoUd. JRe Sclontiflc Poultry Breeders* Assocn., 
Ltd., 11932] W. N. 199. 

4321b. Alteration permitting remuneration of 

governing body.] — Re Soirntipic Poultry 
Breeders* Assocn., T/td. (1932), 101 L. J. Oh. 
423 ; 49 T. L. R. 4; 76 Sol. Jo. 708, C.A. 

4369a. Affidavit of notice — Omission to exhibit 
register of members.] — On an application by 
petition made by a co. for confirmation of an 
alteration of the objects of the co., the 
secretary’s affidavit of the posting of notices, 
contrary to the usual practice, did not 
exhibit the register of members : — Held : the 
petition would be panted notwithstanding 
the omission to exhibit the register, the ct. 
being of opinion that no useful purpose was 
served by exhibiting it. provided that, as in 
the present case, the affidavit of the secretary 


proved that the register was duly kept Si 
contained the name Si last known address of 
every person who was a member of the co. 
on the material date. — Re Debenture 
C oRPN., Ltd. (1931), 47 T. L. R. 399. 

4877. Add* Annotaiion : — Consd. Kirby v* Wilkins, 
[1929] 2 Oh. 444. 

4880. Add, Annotaiion : — Refd. Egyptian Salt Sc 
Soda Co. V, Port Said Salt Assocn., Ltd., 
[1931] A. 0. 077. 

4389. Add, Annotaiion Overd. English, Scottish 
& Australian Bank, Ltd, v, I. R. Coim's. 
(1931), 48 T. L. R. 170. 

4389a. Simple contract debts recoverable out 
of United Kingdom.] — ^An agreement for the 
sale of, amongst other things, simple contract 
debts owed by debtors resident out of the 
United Kingdom is exempt from ad valorem 
stamp duty in respect of such debts upon the 
ground that they are “ property locally 
situate out of the United Kingdom ” within 
Stamp Act, 1891 (c. 39), s. 59 (1). — English, 
Scottish & Australian Bank, Ltd. v. 
Inland Revenue Oomrs., [1932] A. C. 238 ; 
101 L. J. K. B. 193; 140 L. T. .3.30; 48 
T. L. R. 170, H. L, 

4398. Add, Annotation : — Aft to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 

4423. Add. Annotation : — Refd. Keren Kayemeth 
Le. .lisroel, Ltd. v. I. R. Oomrs., [1931] 2 
K. B. 46.5. 


not destructive of or inoonsisteiit wltli 
the existing business. — lie Matakana 
Co-operative Dairy Co., Ltd,, 11929] 
N. Z. L. It. 721.— N.Z. 

4308 vii. .1 "A 00 . whoso objects, 

08 stated in it8niomorandum,wei*o “to 
uiaiiuftictui*e, hcII, & trade in ginger 
btx)r, lemonade, soda, water, 6c other 
aerated w’atei*s drinks, & to do all 
such other acts us might be Incidental 
to tho attainnxnd of these objocta, 
presented a petition under sect. 5 
craving oonflrination of a resolution 
altering Its memorandum by Inserting 
after the word “ drinks *’ tho w'ords 
“ &. also to bottle, sell & trade in all 
alcoholic beers.** A reporter to w'hora 
tiie petition was rernitUMi stated that, 
in his view the proposed new lino of 
business could conveniently & ad- 
vontagoouflly be combined with tlie 
existing buslnoss. The ct. granted the 
prayer of the petition. — He Dundei: 
Aerated Water Manufacturing Co., 
[1932] S. C. 473.— SCOT. 

4308 vill. .] — A CO., incorporated 

to carry on the business of maltsters 
& hop merchants, presento<l a petition 
under 1929 Act, s. 5, craving the ct. 
to confirm a resolution alteiing its 
memorandum of assocn., by the 
insertion of a clause enabling tho co. 
to carry on, along with its existing 
business, the business of fruit mer- 
chants & oanuers, & preserve manu- 
facturers. It appeared that. In tho 
oourse of its existing business, the 
CO. was in the habit of purchasing hops 
from persons who also grew fruit, & 
of selling hops, malt. & barley to 
persons enga^d in tho refreshment 
trade ; & in those circumstances, the 
CO. malntalnod Uiat It could con- 
veniently engage in business of the 
oharacter proposed. The ot. confirmed 
the proposed alteration. — He Bauid & 
Sons, [19321 S. C. 455.— SCOT. 

r i. .1— A oo. sought the addition 

of a power to sell, let on rent, or lease 
the undertaking of the oo., or any 
branch or part thereof. The ot. re- 
stricted the power to any branch or part 
of the undertaking . . , being an 
adjunct to the main nndertaking.— Re 


Tayside Floorcloth CX).,Ltd., [1923) 
S. C. 690.— SCOT. 

PART in. SECT. 31, SUB-SECT. 9.— 

B. (c). 

so. AUeration ca/ufdnQ breach of lease,] 
— *rhe corpn. of G. possessed statutory 
powers to make & maiutaln tramways 
in the streets of O. Beet, 26 of t-lieir 
statute provided that animal power 
alone should be ustid on the tram- 
ways. The corpn. leased the t ramways 
t-o a limited co. which was promoted 
for the purpose of acquiring the lease, 
& whose objects as specified in tho 
memorandum of assocn., were to cany 
on the working of tho tramways & 
omnibus traffic in connection therewith 
under tho lease & after tho exi)iratiou 
of tho lease to carry on the buslnoss of 
omnibus proprietors in the city 6c, 
vicinity. The oo, acquired a large 
stock of horses & plant, the greater 
part of which would be rendered useless 
In tho event of the lease not being 
I'euowed & accordingly, when about 
three years of the lease had still to run, 
the oo. applied for on alteration of its 
memorandum to Include (inter alia) 
these objects : ‘*'(10) to exercise the 
powers 6c carry on tho business of a 
tramway co. ; (13) to work & move all 
or any of the vehicles by means of 
electrical power, steam power or any 
other mechanloal power.” Applica- 
tion opposed by oorpn. as being breach 
of contract to alter constitution & 
because object (13) was inoonsistent 
with Parllamontary prohibition : — 
Hdd : promoting & disposing of 
tramways was an object foreign to the 
purposes ot the memorandum & could 
not be sanctioned. 6c that quoad ultra 
the alterations fell to be confirmed. — 
Glasgow Tramway & Omnibus Co., 
Ltd. V. Glasgow Magistrates (1891), 
18 Bettie, 676.— SCOT. 

PART 111. SECT. 88, SUB-SECT. 1.— C. 

H i. — — Deft, 00 . bought 

land from pltfs., in payment therefor 
transferred to pltfs. a block of shares 
In another oo., agreeing to re-purohase 
from pltfs. at a fixed price, on or before 
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a fixed day, the shares, or as many of 
them 08 should not have been ]>rc- 
vioualy sold or transferred by pltfs. ; — 
Held : the agreement to re-purchase 
was ultra vires deft. co. as (]oe. Act, 
B. 44, expressly prohibits a purchase 
of shares In another co. — Grant v. 
Dominion Loose Leaf Co. (1924), 
66 O. L. R. 43.— CAN. 

PART HI. SECT. 32, SUB-SECT. 2.— A. 

sm. Whether power implied from 
power to purchase, land.} — Where a joint 
stock co. is given by Its memorandum 
express power to purchase land, it is 
implied as part of its constitution that 
it nos power to lot the laud, & if 
necessary to sell It. — Gujkrat Ginning 
& Manufacturing Co. v. Motilal 
Hirabhai Spinning Co. (1928), I. L. K. 
53 Bom. 792.— IND. 

PART III. SECT. 82. SUB-SECT. 2.— 
B. (a). 

4401 !. Under power in memo- 

randum — For shores xn another com- 
pany. ] — Such sale does not necessarily 
Involve ivinding up, &, whore the 
directors* authority is derived from a 
vote of the shareholders, a majority 
vote is sufficient. — Hemstrbet v. 
North West Biscuit Co., [1926] 2 
D. L. R. 829 ; [1926] 2 W, W. R. 150 ; 
22 Alta. L. R. 233.— CAN. 

g 1. Land aopiired for carrying 

on company* s underfahing — Companies 
Act, R, S. 0„ 1914 (c. 178). s. 24.]— 
He Allan Brown*s, Ltd. & Dryall, 
[1927] 2 D. L. R. 991 ; 60 0. L. R. 
267.— CAN. 

PART III. SECT. 32, SUB-SECT. 2.— 
B. (0). 

o 1. .) — Dadson V, Guest (Saek,), 

[1927] 3 D. L. R. 630.— CAN. 

PART in. SECT. 83, SUB-SECT. 1 , 

sn. Institution of proceedings — 
Necessity to employ solidtnr.} — A oo. 
cannot issue a writ of summons by any 
one but a solr. — Western Producers 
Mutual Hail Insurance C3o. i>. 
Stewart (Sask,), [1928] 1 W. W. R. 
320.— CAN. 



Cases 4487—4668. English and Empiee Digest Supplement. 


4427. Add, Annoiaiion : — Oonsd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1935] Ch. 769. 

4428. Add, Annotation : — Refd. Be Lee, Behrens 
& Co. (1932), 18 T. L. R. 248. 

4436. Add, Annotation : — Retd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 68. 

4458. A dd, A.nnotaiion8 : — Retd. Russian Com- 
mercial & Industrial Bank v, Comptoir 
d^Escompte de Mulhouse, Banque Inter- 
nationale De Commerce De Petrograd v, 
Goukassow (1924), 40 T. L. R. 837 ; Swedish 
Central Ry. v, Thompson, [1924] 2 K. B. 255 ; 
Todd V, Egyptian Delta Land & Investment 
Co., [1928] 1 K. B. 162. 

4488. Add. Annotation : — As to (1) Retd. Cotter 
V, National Union of Seamen, [1929] 2 Ch. 58. 

4501a. Dissenting — Joinder as defendant.]—^ 

In a representative action by a pltf. on behalf 
of himself & aU other bondholders : — Held : 


a dissentient bondholder, it not appearing 
that there were any others who dissented, 
should be added as a deft., but not in a 
representative character. — ^W ilson v. Church 
( 1878), 9 Ch. D, 652 ; 39 L. T. 413 ; 26 
W. R. 735. 

AnnotoMohis .*— Coilid. McOhoane v, Qyles (No. 2), [1902] 1 
Ch. Oil. Befd. Ounnach v, Edwards (1804), 64 L. J. 
Ch. 344. 

4503. Add. citation : — 6 Dow. & L. 606. 

4513a. General rule — ^Necessity for solicitor.] — ^A 

CO. can only appear by attorney (per Cur.). 
— SCRIVBN V. Jkscott (LEEDS), Ltd. (1908), 
63 Sol. Jo. 101. 

4524. For this number read ** 4525.” 

4525. For this number read “ 4524.” 

4526. Add, Annoiaiion : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

4568. Add, Annotation : — Refd. A.-G. v, Smeth- 
wick Corpn. (1932), 96 J, P. 105. 


PART III. SECT. 33, SUB-SECT. 3.— A. 

e i. .]— Deft. “ 08 the 

largest shareholder of a co. claimed 
damagres for false reiirosentatlons made 
as to the business of the co., which had 
the effect of depriving the co, of its 
clients : — Held : the cause of action 
all<^ed was not defamation but an 
injuria done merely to the co., for 
which the oo., & not an individual 
shareholder, was entitled to sue. — 
GooDALL V. HOOGBNDOOllN, LTD., 
[19261 App. D. 11.— S. AF. 

l£ Refusal 

unnecessary where no one to authorise 
use of name.] — Mason v, Livingstone 
(Alta.), [1928] 2 1). L. R. 799.— CAN. 

p i. .1 — A shareholder 

suing behalf of himself & all other 
shareholders can maintain an action 
alleging illegal use of the co.'s money, 
when it clearly appears that an applica- 
tion to the CO. to authorise such an 
action would bo futile. — H ouston v. 
VioToniA Machineuy Depot, Ltd., 
[19241 2 D. L. R. G57 ; 33 B. C. R. 
42.1.— CAN. 

q i. .] — Farrell v. Magic 

Silver-Blacic Fox Co., (1924J 3 
D. L. H. 132.— CAN. 

q il. .] — Shaw v. Wain- 

WKLL Oms, Ltd. (Alta.), [1929] 3 
D. L. K. 621.— CAN. 

t i. Using company's name as plainiiff 
— No authority to use name — Doubt as 
to wishes of shareholders.] — If on on 
application to strike out the name of a 
co. which has been used as pltf. with- 
out authority, there is any reasouable 
doubt as to the wishes of the shore- 
holders, the name will be allowed to 
remain until their wishes are ascer- 
tained. — Leavens v. Great West 
Permanent Loan Co., [1927] 2 

W. W. R. 606 ; 36 Man. L. R. 606.— 
CAN. 

4446 i. Internal management — Con- 
duct of majority uUra vires— Or fraudu- 
lent,] — Although the rule that in order 
to redress a wrong done to a co. or to 
recover money or damages due to the 
CO. the action should be brought by 
the CO. Itself is subject to the exception 
that the complaining shareholders may 
sue in their own names where the 
persons against whom the relief Is 
sought tbomselves hold & control the 
majority of the shares In the co., & will 
not permit an action to be brought in 
its name, yet In such an action pltfs. 
cannot have a larger right to relief 
than the co. itself would have if it were 
pltf., & cannot complain of acts which 
are valid if done with the approval of 
the majority of the shareholders, or 
are capable of being confirmed by the 
majority : therefore, the cases in which 
the minority can maintain such an 
action ore confined to those In which 


the acts complained of are of a fraudu- 
lent character or beyond the powers of 
the co. — Mason v, LmNOSTON, [1929] 
1 D. L. R. 608 ; 1 W. W. R. 295 ; 24 
Alta. L. R. 69 ; varg,, [1928] 3 D. L. R. 
408.— CAN. 

BO. Several groups of shareholders 
claiming to repress company — Stay 
of proceedings,] — In company cases 
where there Is an internecine warfare 
between factious, each claiming to be 
entitled to represent the co., the 
practice Is to direct the proceedings 
be stayed until after a meeting of 
sharoholdors has been held, &: the will 
of the majority ascertained. — Dumart 
Packing Co., Ltd. v. Dumart, [19281 
1 D. L. R. 640 ; 61 0. L. R. 478.— 
CAN. 

PART III. SECT. 88, SUB-SECT. 3.— 
D. (a). 

k I. Action by beneficial-oumer on 

behalf of himself <£• all other shareholders. ] 
— Held : it was not open to pltfs. In 
a suit framed on behalf of themselves 
& all other shai'eholders of the oo. to 
bring a suit as boneflciol owners of 
Bhare.s, against the co. for enforcement 
of their beneficial rights & that the 
whole of the allegations & relief asked 
with respect to such suit must he 
struck out. — Maas v. McIntosh (1928), 
28 S. R. N. 8. W. 441 ; 45 N. S. W. 
W. N. 107.— AUS. 

PART III. SECT. 33, SUB-SECT. 3.— 
D. (b). 

sq. Unregistered shareholder.] — 

In an action wherein pltf. alleged that 
he was a shareholder in deft. co. & 
sued on behalf of himself & all the 
other shareholders to compel the 
individual defts. to account to the co, 
for shares alleged to have been Illegally 
obtained by them, it was held that, 
although pltf. was not a registered 
shareholder, he had a status to bring 
the action whether he was the beneficial 
owner outright of the shares alleged 
to be bis or owned then subject to a 
charge In favour of the registered 
holder. — Good bun v, Mitchell (Man.), 
11928] 1 W. W. R. 495.— CAN. 

PART III. SECT. 33, SUB-SECT. 6. 

k i. Essential condition.] — Ser- 

vice of a statement of claim on a oo. 
is not good unless the oflioer or agent 
served Is a i>er8on who is likely to bring 
it to the co.*8 notice, even thotigh he is 
one who under the rules may bo served 
as representing the oo. — Royal Trust 
Oo. V, Spillebs Canadian Milling 
Co., [1931] 2 W. W. R. 841 ; 4 D. L. R. 
430 ; 25 Alta. L. R. 542.— CAN. 

PART in. SECT. 83. SUB-SECT. 12. 

4585 i. Out of what fund — Action by 
company for benefit of directors,}— 
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While it Is a well established rule that 
directors may not use the oo.*8 funds 
in payment of their own costs, although 
such costa would not have been 
incurred if they had not been directors, 
yet It is equally well established that 
directors acting os such within such of 
the co.*8 powers os ore confided to 
them & without gross negligence, 
cannot be called upon to pay out of 
their own funds the costs of defending 
resolutions passed by them in the 
interests of the co., simply because a 
pltf. has chosen to make them 
individually co -defts. — Northern Life 
Assurance Co. op Canada r. 
McMaster, [1928] 3 D. L. K. 497 ; 
[1928] S. C. R. 512.— CAN. 

PART III. SECT. 33, SUB-SECT. 13.— 
A. (b) ii. 

sr. “ Credible testimony ** of in- 
ability to pay — What is.] — In an action 
for reduction of a lease, brought by 
a co., defender was assoilzied & ob- 
tained an award of expenses. Pursuers 
having reclaimed, defender, founding 
upon an unfavourable balance-sheet 
of pursuers which was about a year 
old, moved that pursuers should bo 
required to find caution for expenses 
under 1908 Act, s. 278. The ct. refused 
the motion, as it did not appear by 
** oredible testimony *’ that pursuers 
would be unable to pay defender’s 
expenses if he wore successful, in respect 
that a later balance-sheet showed that 
the financial depression from which 
pursuers had been suffering was 
passing off, &, further, in respect that 
pursilbrs had a responsible directorate 
& a profitable record in the past, & 
that there was no suggestion that any 
creditor was pressing them for pay- 
ment which ho was unable to got. — 
Edinburgh Entertainments, Ltd. v. 
Stevenson, [1925] S. C. 848.— SCOT. 

PART III. SECT. 84, SUB-SECT. 1.— 
A. (a). 

4569 ii. .1 — Zimmerman v, 

Andrew Motherwell of Can., Ltd. 
(Trustee) 11926], 3 D. L. 11. 953; 3 
W. W. R. 42.— CAN. 

PART III. SECT. 84. SUB-SECT. 1.— 
A. (b). 

Bw. Elevator company — Bond for 
price of elevator.] — ^A co. whose charter 
provides that it “ may acquire, own, 
lease & sell real estate,** & ** build, 
sell, lease & otherwise deal with 
elevators, etc.,** & further ** may issue 
bonds bearing interest to an amount 
not exceeding the cost of any elevator 
built by It,**^ has the power to issue 
such bonds for the price of an elevator 
bonght by It. — Royal Trust Co. v. 
Great Northern Elevator Co. 
(1906), Q. R. 30 S. C. 499.— CAN. 



VoL X.— Companies. Cases 4607— 4652b, 


4607. Add, Annotations . — Consd. Garrard v, James, 
[1926] Oh. 616 ; Ee George Inglofiold, Ltd. 
(1932), 48 T. L. R. 536. 

4623* Add, Annotations: — As to (2) Consd* Kredit' 
bank Oassel G. m. b. H. v. Schenkers, [1927] 

1 K. B. 826 ; British Thomson-Houston Co. 
V, Federated European Bank, Ltd., [1932] 

2 K. B. 176. Refd. Underwood v. Bank of 
Liverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B. 776; Houghton v, Nothard, 
Lowe & Wills, [1927] 1 K, B. 246; Liggett 
(Liverpool) v, Barclays Bank, [1928] 1 K. B. 
48. 

4625. Add, Annotations: — As to (1) Consd. Under- 
wood V, Bank of Liverpool, Underwood v, 
Barclays Bank, [1924] 1 K. B. 776. Refd. 
Houghton V, Nothard, Lowe & Wills, [1927] 
1 K. B. 246; Liggett (Liverpool) v, Barclays 
Bank, [1928] 1 K, B. 48. 

4630. Add, Annotation : — As to (2) Refd. Houghton 
V. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

4637. Add, Annotation : — Refd. Lemon v, Austin 
Friars Investment Trust, [1920] Ch. 1. 

4637a. Whether certificate securing Income stock 
is debenture.] — Defts., a limited co., issued 
certificates for securing income stock, & a 
certificate was issued to pltfs. whereby the 
co. certified that it was indebted to them in 
a certain amount. The certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
be applied in paying ofC the income stock pari 
passu. Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.’s registered office. 


wherein would be entered the names & 
addresses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 
certificates. Pltfs. were refused inspection 
of the register, &. brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to 
inspect the register; — Held: (1) the certifi- 
cates were debentures within the sect., So 
pltfs. were entitled to the injunction ; (2) all 
the holders of income stock certificates were 
entitled to inspection of the register thereof 
kept by the co. in accordance with the con- 
ditions. — ^Lemon V. Austin Friars Invest- 
ment Trust, Ltd., [1926] Ch. 1 ; 95 L. J. Ch. 
97 ; 133 L. T. 790 ; 41 T. L. R. 629 ; 69 
Sol. Jo. 762, C. A. 

4639. Add. Annotation : — Refd. Fenton Textile 
Assocn. V, Lodge, [1928] 1 K. B. 1. 

4652a. Whether prospectus may be considered.] — 

Be Chicago & North West Granaries Co., 
Ltd., No. 814, ante. 

4652b. -.] — In determining a question as to 

the construction of a debenture the ct. cm- 
not refer to the prospectus pursuant to which 
the debenture was issued. — Be Tewkesbury 
Gas Co., Tysol v, Tewkesbury Gas Co., 
[1911] 2 Ch. 279; 80 L. J. Ch. 690; 106 
I.. T. 300 ; 27 T. L. R. 611 ; 65 Sol. Jo. 616 ; 
18 Mans. 301 ; affd., [1912] 1 Ch. 1, C. A. 

Avnotaiian : — Distd. .Tacobs v. Batavia, & General Planta- 
tiouii TnistP, Ltd., [1921] 1 Cb. 287 ; 93 L. J. Cb. 620. 


s f. .] — Although under 

Rural Telephone Act, 1920 (c. 96), 
8. 31, deft. CO. is Impliedly prohibited 
from borrowing money otherwise than 
hy the Issue & sale of dobontures, & 
has no power to make or give a pro- 
mlB-sory note, yot, held in an action on 
a promissory note, &, in the alternative 
for money borrowed, that, since the 
money was used by deft. In paying Its 
legitimate debts incurred In cairying 
out the purposes of the co. pltf, was 
entitled to recover on the alternative 
claim with Interest at the legal rate. — 
Smith v. Ei.ko.se Rural Telephone 
Co., Ltd., [1928] 3 J). L. R. 51 ; [1928] 
1 W. W. R. 970 ; 22 Sask. L. R. 
414.— CAN. 


sd. Co-operative livestock company 
incorporated u-nder Companies Act .] — 
Beld : to have power to borrow. — 
Canadian Bank op Oommerok i>, 
Johnson (Alta.). [1926] 4 D. L. R. 
1179 ; [1926] 3 W. W. R. 613.— CAN, 


PART in. SECT. 84. SUB-SECT. 1.— B. 

sk. Power to borrow raise money — 
Mortgage.] — Held: a mtge. over part 
of a CO.'S real estate os secnrlty for 
a loan was jnstlfied. — U nique 
PEBTIK8. Ltd, V. Endban. [1927] 
N. Z. L. R. 244.— N.Z. 


PART 111. SECT. 84. SUB-SECT. 1.— 
D. (b). 

4694 i. Capital only capable of being 
called up in winding up — Company 
limited by guarantee,] — A co. Urnlted by 
guarantee was formed for the purpose 
of promoting an exhibition. Among its 
objects were the formation of a 
goarantee fund ; the receipt of suh- 
sorlptlons thereto from persons, whether 
members of the co. or not, for the 

S nrpose of carrying out Its objects & 
efra 3 dng its expenses ; So the assigna- 
tion of the letters of guarantee to any 
corporation which might give it credit. 
The CO. obtained an undertaking from 
a firm, which was not one of Its 
members, to pay a proportion of any 


loss arising in connection with the 
holding of the exhibition. It sub- 
sequently assigned the imdertaking 
to a bank w'hich had given it credit. 
A loss having occurred, the bank sued 
the firm upon the guarantee. The 
defenders oontended that the assigna- 
tion was ^iUra viresy having been made 
at a time when the co. was not in 
Uquidatlon : — Held : the assignation 
was valid, in respect that the guarantee 
fund was not capital of the co. within 
the meaning of sects. 2 & 4 (1) (a) of 
1 908 Act, wJdch could only come under 
the control of the co. or its directors in 
the event of liquidation, but formed an 
indejiendcnt fmid of credit to which an 
asslgiieo could make good his right on 
the happening of the event on which 
the guarantee "was contingent. — 
Lloyds Bank, Ltd. v. Morrison & 
Son, 11927] C. 571.— SCOT. 

PART III, SECT. 34, SUB-SECT. 2.— A. 

sm. Agreement postponing lien of 
bondholders to lien of lender — Agree- 
ment not signed by aU bondholders .] — 
HsZd .• biudiug on the bondholders. — 
Oreknk V. RuQaLES(1891), 31 N, B. R. 
679,— CAN. 

PART III. SECT. 34, SUB-SECT. 2.— 
C. (a) ii. 

m i. .] — ^Merchants Bank op 

Canada v. Hancock (1884), 6 O. R. 
285.— CAN. 

PART III. SECT. 84, SUB-SECT. 2.— 

C. (b) i. 

r i. Issue before prospectus filed.] 

— Martin v. Clarkson, 11926) 3 

D.L.R.29; 58 0.L. U.618; 7 C, B. R. 
619.— CAN. 

b f. For price of shares sold hy 

one member to anoOter.] — The mtge. in 
question herein made by deft. co. held 
to ho ultra vires, since it was ma<lo for 
the purpose of enabling one of the 
shareholdors to purchase for his own 
benefit the shares of another no cose 

41 


of necessity for the transaction had 
been esttiblishod, thero being no 
evidence t)f any di8agi‘eoment among 
the sliaroholdors or that the co. was 
in jeopardy or that it needed funds to 
carry on its operations. Tho mtgee. 
was held entitled, however, to recover 
tho ammmt actually advanced with 
interest thereon. — jMartin v Northern 
Hotel Co., Ltd., [1932] 1 W. W. 11. 
212.— CAN. 

sn. Unauthorised loan — Recoverable,] 
— l)onGL.vR V. Maritime United 
Farmers Co-op., Lti>., Wilson v. 
Maritime United Farmers Co-op., 
Ltd. (N. B.), [1928] 3 D. L. R. 166.— 
CAN. 

PART III. SECT. 34. SUB-SECT. 2.— 
C. (b) ii. 

k 1, .] — Persons lend- 

ing money to a co. havo a right to 
assume that the essentials of internal 
management have been carried out by 
the CO. — Martin v. Clarkson, [1926] 
4 D. L. R. 232 ; 57 O. L. R. 499 : 5 
C. B. R. 835.— CAN. 

PART III. SECT. 84, SUB-SECT. 2.— 

0 . ( 0 ). 

m i. .1 — Where debentures were 

issued before tho co. had filed a 
prospectus ; — Held : even if tho de- 
bentures were not valid in tho hands of 
tho debenture-holder, they were valid 
in the hands of the pledgee to whom 
they had been assigned. — Mariin v. 
Clarkson, 11926] 3 D. L. R. 29 ; 68 
O. L. R. 618 ; 7 C. B. R. 619.— CAN. 

PART III. SECT. 34, SUB-SECT. 8.— 
A. (b) i. 

p i. Whether misfeasance 

claims included.] — ^Where a debenture 
purports to create a charge on “ the 
undertaking of the co. & all its pro- 
perty present & future including un- 
oalled capital," misfeasance claims are 
included in such charge. — Re Buick 
Sales, Ltd., [1926] N. Z. L. R. 24.— 
N.Z. 



Cases 4652c— 4716a. English and Empire Digest Supplement. 


4652c. -.] — Jacobs v. Batavia Gbnhbai. 

Plantations Tkust, No. 814a, ante, 

.] — Compare Deeds, Vol. XVII., p. 342, 

No. 1637. 

4676. Add. Annotaiion : — Retd. Fenton Textile 
Assocn. V. Lodge, [1928] 1 K. B. 1. 

4677a. Right to issue originating summons 

under R. S. C., Ord. 55, r. 3 — ^To ascertain 
persons entitled.}— Ohillaooe Ky. & 
Mines, Ltd., Trust Deed (1930), 46 T. L. R. 
242. 

4678a. General rule.] — Be Maoai>i Soda Co., 

Ltd., No. 7409a, post 

4678b. Wilful neglect or default— What 

amounts to.] — Be Leeds City Brewery, 
Ltd.’s Trusts, Leeds City Brewery, Ltd. 
V. Platts, [1925] 1 Ch. 632, n., C. A. 

Annotations : — Apld. He City Equitable Fir© Insoc. Co., [1925] 
1 Ch. 407. Reid. lv*c Vickery, Vickery v. Stephens, 

1 Ch. 572. 

4688a. Refusal to give infonnatlon to 

debenture-holders — Acquisition of debentures 
from cestuis que trust at Inadequate prices.] — 
Be Magadi Soda Co., Ltd., No. 7409a, post. 

4690. Add, Anyiotation : — ^Refd. Be Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers. [1926] Ch. 412. 

4697. Add. Annotaiion : — As to (2) Refd. National 
Provincial Bank of England v. Chamley 
(1923), 93 L. J. K. B. 241. 

4698. Add, Annotaiion : — ^Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 805. 

4699a. Effect of section — Redemption of debenture 
— Remedies of liquidator*] — A co., which 
bad become insolvent, issued to a trustee, 
as security for some of tbeir debts, a debenture 
wbicb was to rank as a first charge on the 
co.’b assets & as a fioating security only. 
Subsequently the co. sold the goodwill of its 
business, & out of the proceeds paid to the 
trustee the amount required to discharge 
the debenture. Within three months from 
the issue of the debenture a different creditor 
of the co. obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture & to 
recover the money paid under it; — Held: 
though imder 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
aside the payment as a fraudulent preference 
within sect. 210, or to question the validity 


of the debenture on any other ground. — 
Be Parees Garage (Swadukoote), Ltd., 
[1929] 1 Ch. 139 ; 98 L. J. Ch. 9 ; 140 L. T. 
174 ; 45 T. L. B. 11 ; [1928] B. & 0. R. 144, 
D. 0. 

4700. Add. Annotaiion: — Consd. Re Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s RHimiture 
Palace, [1925] Ch. 853. 

4708. Add. Annotation :^As to (1) Apld. Be 
Stanton, [1929] 1 Ch. 180. 

4709s. -.] — ^Moneys were advanced on 

the security of debentures creating a floating 
charge on the property So assets of the co. 
Plfty-four days elapsed after the first advance 
& five days after the last advance before the 
issue of the debentures on Jan. 20, 1926. 
The delay in the issue of the debentu:^ was 
not acquiesced in by the lenders, who when 
they sent cheques for the advances wrote that 
the money was in fturther payment on account 
of debentures to be issued as arranged. The 
co. went into liquidation on Jan. 25, 1926. 
During the period in which the bulk of the 
advamces were made the lenders were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 
was unable to pay its debts ; — Held : the 
debentures were valid, the payments being 
made “ at the time of ” the creation of the 
charge So in consideration for the charge 
within 1908 Act, s. 212, So consequently the 
debentures were not a fraudulent preference 
within 1908 Act, s. 210. — Be Stanton 
(F. So E.), I/TD., [1929] 1 Ch. 180 ; 98 L. J. Oh. 
133 ; 140 L. T. 372 ; [1928] B. & 0. R. 161. 

4716. Add. Annotation : — Folld. Heaton So Dugard 
V. Cutting, [1925] 1 K. B. 655. 

4716a. -.] — Judgment having been 

recovered in an action against a limited co., 
which had issued debentures giving a floating 
charge over its property, execution was issued 
under a fi, fa,. So the sheriff went into posses- 
sion. In order to avoid a sale the co.’s 
managing director paid the judgment debt 
So costs, whereupon the sheriff withdrew. 
Thereafter, So before the sheriff paid the 
amount of the debt So costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be 
entitled to the money in the hands of the 
sheriff ; — Held : the money was paid to the 
sheriff as a debt owing by defts. to the 
execution creditors, who were therefore 
entitled to retain it as against the receiver. — 


part III. SECT. S4, SUB-SECT. 8.— 

c. (a). 

SQ. Mortgage of specific asaets .] — 
A CO. deposited Sc pledged with Sc 
to a bank as security for repayment of 
a loan all the liquid assets, Including 
stock-ln -process now or at any time 
her»)after to be stored by the oo. 
In Its godowns, the keys of which had 
been delivered to the bank : — Held : 
the charge was not a fioating charge, 
but a mtgo. of specific assets, with a 
licence to the rotgor. to dl^ose of 
them In the course of the business 
subject to prescribed conditions. — 
of Baboda, Ltd, v. H. B. 
Shivimrant (1926), I. L. R. 60 Bom. 
647.— IND. 

PART III. SECT. 34, SUB-SECT. 8.— 
C. (c). 

sr. “ Cash paid,**] — Deft. co. was 


owned by S., who was its managing 
director. In Feb. 1030, he obtained a 
loan of £300 from pltfs. for his oo. on 
the Boourity of his own promissory 
note Sc alsp of deft, co.'s debenturo for 
£300, which should have been roifis- 
tered within 21 days, viz., on or before 
Mar. 1 3, 1 930. As 8. was endeavouring 
to effect a flotation of his co. as a 
public CO., ho requested pltfs. not to 
register the debenturo until the last 
moment, which they agreed to do. 
On Mar. 13, 8. asked for fuither time. 
Sc it was ultimately agreed that in lieu 
of such logistration pltfs. should 
advance 8. £400 on the security of a 
new promissory note Sc a debenture for 
that amount, out of which sum ho 
should forthwith repay the £300 
prevlouflly borrowed with interest 
thereon. This was intended to give 
8. the additional time he required 
without pieiudlcing pltfs.* Beourity. 
In pursuance of this arrangement pltfs. 
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gave S. their own cheque for £400. 
W., who acted as solr. to both parties, 
attended with 8. at the bank on 
Mar. 15, when the cheque was pre- 
sented for payment, Sc when the latter 
received the £400 he immediately in 
pursuance of the agreement handed to 
w. the sum of £310 In payment of 
principal Sc interest on foot of the first 
loan, which sum the latter immediately 
lodged to the credit of pltf. oo. The 
debenture for £400 was duly regto- 
tered. The contemplated flotation ^ 
not materialise 8c the deft. oo. went 
into voluntary liquidation : — Held : 
under Oos. (Consolidation) Act, 1008. 
8. 212, the mtgo. debenturo for £400 
was invalid except to the extent of 
£00, the nett amount received by deft. 
00 . on foot of the promissory note & 
debenture for £400, with interest 
thereon at 6 per cent. — Rbvibbx Tbust, 
Ltd. V, Wbllikotok HAKDKSBOKiErr 
Woaxfl, Ltd., [19311 N. I. 66.— IR. 
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Hbaton &; Dugabd, Ltd. v. Cutting 
Bbothbes, Ltd., [1926] 1 K. B. 666; 94 
L. J, K. B. 673 ; 133 L. T. 41 ; 41 T. L. R. 
286, D. 0. 

4730a. Floatiiig charge over part of assets 

already charged.] — Where a debenture trust 
deed, creating a general floating charge over 
all the undertaking & assets of the co. both 
present & future, reserves power to the co. 
in the ordi^ry coui*se of its business to 
create speciflc charges over any of those 
assets, then although a second general floating 
charge over all the property comprised in the 
tot charge but ranking pari passu with or 
in priority to that charge, is, under the general 
law, incompatible with the first charge & 
ranks subject to it,- yet there is no principle 
of law which forbids the creation of a second 
floatmg charge over part only of those assets 
ranking pari passu with, or in priority to, the 
earlier floating charge, so long as the later 
floating charge is within the limits of the 
power reserved. 

A debenture trust deed created a general 
floating charge over all its undertaking & 
assets both present & future, but reserved to 
the co. power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper by the deposit of any 
dock warrants, bills of lading, or other 
similar commercial documents, or upon any 
raw materials, or finished or partly finished 
products & stock for the pm‘pose of raising 
money in the ordinary course of the business 
of the CO.** In pursuance of the power & in 
the course & for the purposes of its business, 
the co. raised £12,000 & secured payment 
thereof by charging all the before-mentioned 
documents, materials & stock, both present 
& future, by way of a floating security to 
rank in priority to the floating cliarge created 
by the trust deed : — Held : the power re- 
served to the CO., except as to subject-matter 
& purpose, was unlimited ; it enabled the 
CO. to choose the fonii of a floating charge, if 
required, the second charge was valid & 
entitled to priority over the first charge. — 
Re Automatic Bottle Makeu.8, Osborne v. 
Automatic Bottle Makers, [1926] Oh. 412 ; 
95 L. J. Ch. 185 ; 134 L. T. 517 ; 70 Sol. Jo. 
402, 0. A. 

4739a. •]“~By a lumi> sum building 

contract entcued into in 1922 between S. & 
Oo., the contractors, & defts., provision was 
made for interim payments on the architect’s 
certificates, to be given monthly at the rate 
of 90 per cent, of the value of aU work 
executed. The remaining 10 per cent., the 
retention moneys, was to be retained & 
deposited in a bank until the final adjust- 
ment of accounts. The contract w'as varied 
by consent, & in the events which happened 
the retention moneys amounted to £1,000 
at the be^^ning of 1924 ; this was never 
deposited in a bank & remained a merely 
notional fund, but both parties treated it as 
a separate sum capable of being eamiarkod. 
It was included, without distincti(jn, in the 
architect’s final ceHifleate for £1 ,848 lO*-. 2d. 
on .Ian. 28, 1927. Meanwhile, pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 


with their payments, & to obtain further 
credit the contractors, being then indebted 
to pltfs. in the sum of £071 on Aj)r. 7, 1924, 
assigned to them the retention moneys by a 
document in these terms : “In reduction 
of the amount now or to be owing from us to 
you for goods supplied by you, we hereby 
assign to you all moneys now or hereafter 
to become due to us from the H.R.D.O. for 
retention moneys in respect of the G. Housing 
Scheme, &, for which your receipt shall be 
a sufficient discharge. ...” Of that assign- 
ment due notice was given by pltfs. to defts. 
next day. The contractors had at various 
dates between 1900 & Feb. 2, 1924, issued 
to the Manchester & County Bank, Ltd., a 
number of debentures charging the under- 
taking of the contractors Sd all their propeity. 
both present & future, the charge being a 
speciflc charge on the contractors* freehold 
& leasehold property, machinery, goodwill, 
& uncalled capital, & a floating charge on 
all the CO. *8 other assets, subject to a proviso 
that the contractors were not to be at liberty 
to create any mtge. or charge for any of their 
assets in priority to the debentures. On 
Oct. 13, 1924, a receiver for the debentm’e- 
holders was appointed, who duly entered into 
possession. On Oct. 20, 1024, a resolution 
was passed for the voluntary winding-up of 
the CO. The receiver refused to recognise 
the right of pltfs. to ijayment under their 
assignment in priority to the debenture- 
holders, & on the arclxitect’s final ceHificate 
being given, in Ian. 1927, defts. declined to 
interplead & paid the retention moneys to 
the receiver for the debenture holders, & 
pltfs. thereupon brought their action upon 
their assignment : — Held : (1) the debentures 
only created a floating charge on the retention 
moneys, which the contractors could there- 
fore assign or charge in spit-e of the clause 
in the d^)entures prohibiting the (iroat ion of 
charges in priority to the debentures ; (2) pltfs. 
had no express notice of that clause in the 
debentures ; (3) though the registrat ion of 
the debentm’es aflect pltfs. w^ith constructive 
notice that debentures existed, it did not 
aflect them with notice of the terms, including 
the limitation on prior (^barges, of those 
debentures. — Earle (G. T.), l/ro. r . 

Hemsw^orth Rural District Council 
(1928), 41 T. L. R. 005 ; affd., 140 1.. T. 69; 
44 T. L. R. 758, C. A. 

4755. Add, Amiotaiions : — As to (1) Held. Kredit- 
bank Cassel G. m. b. H. v, Schonkers, [1926] 
2 K. B. 450. Generally, Refd. Houghton v. 
Nothard, Lowe & Wflls, [1927] 1 K. B. 240. 
Mentd. Underwood v. Bank of Liverpool, 
Underwood v. Barclays Bank, [19241 1 
776. 

4781. Add. Citations L. J. Oh. 27; 130 

L. T. 93. 

4783a. > Delay In issue to retain credit.] — 

Where a cb. agrees to issue debentures to a 
creditor as security for past &> future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void- 
able under 13 Eliz. c. 5, when the co. goes 
into liquidation. — Be liovD’s Furniture 


PART 111. SECT. 84, SUB-SECT. 3.-~C. (d) ii. 

4729 i. Qeneral rtde.] — D ominion Iron Steel Uo. v, Canadian Bank of Commerce (N. S.), 119281 1 D. L. R. 809> — CAN. 
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Palace, I/td., Evans v. Lloyd’s Furni- 
ture Palace, Ltd., [1925] Ch. 853; 96 
L. L Ch. 140; 134 L. T. 241; [1926] B. & 
a li. 29. 

Under Right to Inspect register ol deben- 
ture holders & have copies.] — See 1908 Act, 
8. 102,” add as follows : — 

4796. Add. Annotation: — ^Refd. Calico Printers’ 
Assocn., Ltd. v, Barclays Bank (1931), 145 
L. T. 51. 

4808. Add. A7inotation : — Distd. lie Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 

4809. Add. Annotation : — Consd. lie Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 

4821. Add. Annotation: — Refd. Re Simms, [1930] 
2 Ch. 22. 

4825a. — .] — Lemon v. Austin Friars Invest- 

ment Trust, Ltd., No. 4637a, ante. 

4829a. Right of transferee to accrued interest.] — 
Re Kidner, Kidner v. Kidner, No. 2224a, 
ante, 

4833. Add. Annotation Refd. Re Fenton (No. 2)» 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

4838. Add. Annotatioyi : — Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

4839. Add. Annotation : — Refd. Re Fenton (No. 2). 
Ex p, Fenton Textile Assocn., Ltd., [1932 J 
1 Ch. 178. 

4852a. Transferee informed that registration un- 
necessary.] — The debentures of a co. payable 
to K. or his ” registered assigns ” were trans- 
ferred by him. At the time of the transfer 
K. was indebted to the co. to a larger amount 
than the sum secured by the debentures. 
The co. kept no books for registering transfers, 
&; on K. & his transferee applying to the 
secretary for registration, he told them it was 
unnecessary, & made no mention of the co.’s 
claim against K. On the co. being wound 
up : — Held : the transferee was entitled to 
prove as a creditor in respect of the 
debentures.— C olonial & General Gas 
C o., Lihhman’s Claum (1870), 23 L. T, 40. 


4858. Add. Annotation : — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 

4858a. .] — A co. issued mtge. bonds 

secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights of 
the bondholders. A scheme for reconstruc- 
tion of the co. provided for the mtge.* bonds 
being exchanged for income bonds subject 
to an issue of first income bonds ; also that 
a committee, one only of whom was to be 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by the majority of 
the bondholders requisite imder the trust 
deed. The required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme : — Held : the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
& because the scheme, so far as it provided 
for a committee, was ultra vires, — British 
America Nickel Corpn. v. O’Brien, [1927] 
A. C. 369 ; 96 L. J. P. 0. 57 ; 130 L. T. 615 ; 
43 T. L. B. 195, P. G. 

4872a. Redemption at figure below par but 

above market price.] — Meade - King v. 
Usher’s Wiltshire Brew'pjhy, Ltd. (1928), 
41 T. L. R. 298. 

4883. Add. Annotation: — Ref4. .Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 329. 

4904a. After twenty years — Reference to debentures 
in company’s published accounts.] — A co. at 

various dates between 1890 & 1902 issued 
debentures payable within two years, but 
paid no part of the principal or interest. 
The co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
& in 1925 the accounts, which were signed by 
two directors & the secretary, stated the 
amount of the arrears of interest : — Held : 


PART HI. SECT. 34, SUB-SECT. 3.— 
G. (c). 

8 1. .] — The Apatco, 

Ltd., gave a debenture to M. to soenro 
a certain snm, constJtatlng a floating 
charge over all the assets of the co. 
present or future, & prohibiting the 
creation of any mtge. or charge in 
priority to It. Afterwards the co. 
gave a debenture to W. to secure 
portion of the purchase money of 
certain goods sold to it by W., & con- 
stituting a floating charge over the 
assets BO sold. Subsequently. W, 
recovered a Jud^ent against the co. 
for portion ol toe money secured by 
his debenture, & issued execution, under 
which the sherlfl seized goods of the 
CO. M. claimed the goods & the sheriff 
interpleaded. M. then instituted a 
suit to restrain the sale of the goods 
by the sheriff : — Held : as regards the 
goods comprised within the second 
debenture, the rights of deft, under the 
said debentures were paramount to 
those of pltf. — Matitieson v. Wahlen 
(1928). 28 S. K. N. S. W. 189 ; 45 
N. 8. W. W. N. 17.— AUS. 


PART HI. SECT, 34, SUB-SECT. 3. — I. 

st. Grounds for allowing or ref using — 
Under Sale of Shares Act, 1916 (c. 15).l 


— lie Sale of Shares Act, United 
Grain Growers, Ltd.’s Case (Sask.). 
[1918] .3 W. W. R. 92.— can. 

sv. Who mag he “ Dearer.”] — There 
(janiiot be ” a bearer ” of a debenture 
(jonsisting of two or more T»crsouB 
holding the docmiient in scv^cralty, nor 
(!an tlio bcariT of a dehentnro assign 
a part of the principal sum or sums 
secured by the debenture so as to 
create independent rights therein to 
different persons at one & the same 
time. — Jaffe (H.), Ltd. v. Jaffe, 
Ll932] N. Z. I^. It. 1C8.— N.Z. 

PART HI. SECT. 34, SUB-SECT. 3.— 

K. (a) i. 

sw. By extraordinary resolution — 
Adjourned meeting — No notice of ad- 
journment — Whether adjournment con- 
tinuation of original meeting.] — Re 
ARGTT.E Motor Services, Ltd., [1932] 
1 1). L. R. 81 ; 4 M. P. It. 88.— CAN. 

PART III. SECT. 34, SUB-SECT. 3.— 
K. (a) ii. 

4863 il. — National 

Trust Co, n. Maritime Coal, Railway 
& Power Qo., [1930) 2 D. L. R. 309.— 

CAN. 


PART III. SECT. 34, SUB-SECT. 3.— 

L. (b). 

sb. Dehenture stock issued by loan 
company.] — Debenture stock issued by 
a loan co. proceeding under Loan Com- 
panies Act, 1914 (c. 40), os amended by 
13 & 13 Geo. 5, o. .31, s. 4, is not redeem- 
able at the option of the holder. — 
Sco'msii Widows* Fund & Life 
Assurance Society v. Canada Perma- 
nent Mtge. Corpn., [19201 3 D. L. It, 
405 ; 63 O. L. R. 637.— €AN. 

PART HI. SECT. 34, SUB-SECT. 3.— M. 

sd. Stamp Act. 1891 (c. 39), 

s. 82 (1) (b) (i> — Marketable security — 
Bchenture.] — A Canadian co. had agents 
in the United Kingdom for the purpose 
of recovering money for loans on 
debenture. On receipt of the money 
the agents granted an interim receipt 
therefor, & informed the oo. The 
debenture was then made out & 
completed by the co. in Canada, & 
was dlspatohod to the co.'s agents in 
the United Kingdom, for delivery to 
the lender thero in exchange for the 
interim receipt : — Held : the debenture 
was assessable to duty as a marketable 
Becurlty under Stamp Act, 1871, 
fl. 82 (1) (b) 6) as being Issued in tho 
United Kingdom, In respect that it 
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the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 
1833 (c. 42), B. 5, Sc san action to recover the 
principal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act. — Be Atlantic & Pacific Fibre 
Importing & Manufacturing Co., Ltd., 
Burnham (Viscount) v. Atlantic & Pacific 
Fibre Importing & Manufacturing Co., 
Ltd., [1928] Ch. 836 ; 97 L. J. Ch. 369 ; 140 
L. T. 18 ; 44 T. L. R. 702 ; 72 Sol. Jo. 598. 

4906. Add* Annotation : — Consd, Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 620. 

4925. Add. Annotation : — Consd. Employers* 

Liability Assce. v. Sedgwick (Collins) (1926), 
95 L. J. K. B. 1015. 

4928a. Holder of income-stock certificate.]-— 

Lemon r. Austin Friars Investment 
Trust, Ltd., No. 4637a, ante. 

4931. Add. Annotation : — Consd. National Pro- 
vinciaL& Union Bank of England v. Chamley, 
[1924] 1 K. B. 431 

4933. For the paragraph in the original volume 
substitute the following paragraph : — 

Due registration — Particulars of 

property charged insufficiently entered.] — A co. 
with the object of securing payment of its 
overdraft at pltf. bank ** demised ** to the 
bank a certa.in leasehold factory with all the 
movable “ plant used in or about the pre- 
mises ’* for a term of about 996 years. The 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
8. 93. In the particulars required to be filed 
pursuant to that sect, the instrument was 
described as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft, against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under theu* mtge., Sc obtained from the 
registrar a certificate “ that a mtge. or charge 
dated ** — specifying the date Sc the parties 


to the instrument — “ was registered pur- 
suant to Cos. Act, 6. 93.** On an interpleader 
issue to try the title of the bank aa against 
the execution creditor ; — Held : as the 
certificate identified the instrument of charge, 
Sc stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of aU the charges created by the instrument, 
including that of the chattels, Sc it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading. — National Pro- 
vincial Sc Union Bank of England v. 
Charnley, [1924] 1 K. B. 431 ; 93 L. J. K. B. 
241 ; 130 L. T. 465; 68 Sol. Jo. 480 ; [1924] 
B. Sc 0. R. 37. 

4941. Add. Annotaiion: — Generally, Ref d. National 
Provincial Sc Union Bank of England v. 
Chamley, [1924] 1 K. B. 431. 

4944a. Assignment of goods to discount company — 
Financing hire-purchase agreements.] — ^A co. 

carried on a furniture business largely by 
means of hire-purchase agreements, Sc in 
order to provide the capital for the purpose 
entered into a series of agreements with a 
discount co. by which they assigned to a 
discount co. the goods comprised in the 
hire-purchase agreements subject to Sc with 
the benefit of the hire-purchase agreements 
on an immediate payment of 76 per cent, 
of the total purchase price, which was the 
same as that payable by the hirer if he con- 
tinued payments of hire long enough to 
become the pm’chaser. From that 75 per 
cent, there was, however, deducted a per- 
centage called the finance charge, which 
represented the discount co.*s profit. The 
balance of 25 per cent, of the purchase price 
was retained by the vendor co. out of the 
payments made by the hirer, 75 per cent, 
of such payments being seem^ed collaterally 
to the discount co. by the issue of a series 
of bills of exchange which were equal in 
number to the instalments payable by the 
hirer & which were accepted by the vendors. 
The agreements with the discount co. pro- 
vided that no notice thereof was to be given 
to the hirer, so long as there was no breach 
of the hire-purchase agreement. Tlie vendor 


did not pass beyond the co.^s control, 
BO as to creuto an obligation against 
the CO. upon it, until delivery by the 
ro,*s apronts in the United Kingdom to 
tho lender. — Canada Permanent 
Moutoage Oorpn. v, I. U. Comrs., 
11932] a C, 123.— SCOT. 


PART III. SECT. 34, SUB-SECT. 4.— 
A. (a). 


4920 Ui. .] — Re Holmes 

(Samuel), Ltd. (1923), 68 I. L. T. 9.-— 

IR. 


PART III. SECT. 84, SUB-SECT. 4.— 
B. <b). 

sf. Agreement to give security,] — 
Deft, oo., having agreed to purchane 
from pltf. co. a motor, paid £100 on 
delivery, & agreed to give Boouritv over 
the motor for tho balance. Sc a bill of 
Bale was prepared, but was not exe- 
cuted : — Held : tho agreement to give 
security had not created an equitable 
mtge., which, not being within tho 
definition of ** mtge.’* in Cos, Act, 
1908, 8. 130 (11), was not rendered 
void by that sect, by reason of non- 
rogiHtration. — N ew Zealand Seri’en- 


TiNE Co., Ltd. v, Hoon Hay Quarries, 
Ltd., [1925] N. Z. L. II. 73.— N.Z. 

sm. Assignment of hook debts .) — 
Whore the assignor is a co. the assign- 
ment of book debts must bo registered 
in the oflaces of tho County Court of 
the county in which the head office of 
tho co. is sltnate Sc the bead office 
moans tho head office dosigmated in tho 
letters patent IncorporatiDg the co., or 
in any bye-law that may be passed by 
the oo. pursuant to Cos. Act, s. 32. — 
Re Smith Transportation Oo., [1928] 
2 D. L. li. 508 ; 62 O. L. R. 203 ; 10 
C. B. R. 48.— CAN. 

PART III. SECT. 34, SUB-SECT. 4.— 
C. (a), 

•y. Power of conrt — To impose 
ierms. 1— In making an order under 
Cos. (Registration of Securities) Act. 
1918, 8. 7, granting an extension of 
time for the registration of debentures, 
the ct. will, in a proper case, impose 
terms for tho protection of tho nn- 
pocured creditors of the oo., although 
It will not do BO exoept whore tbe 
circumstances so require. — Re A 
Limited Company (1928), 28 S. R. 

45 


N. S. W. 364 ; 45 N. S. W. W. N. 91.— 
AUS. 

Bz. What must he shown.] — Where 
the time prescribed by Cos, Act, 1908, 
8. 130, within which a mtge. given 
by a 00 . is to be registered has expired 
it is essential that a co. applying for 
an extension of such time shoiQd In 
the supporting affidavit, In addition 
to giving full particulars relating to 
the grounds upon Y hich tho application 
is made, give a very full & complete 
statement of the financial position of 
the 00 ., with Information (i) as to tho 
amount owing to unsecured creditors 
Sc the nature of the accounts, i.e. 
whether ordinary monthly accounts 
or of long standing ; (fi) as to whether 
there are any Judgments outstanding 
against tho co. ; (ill) as to whether 
any proceedings are ponding for winding 
up the 00 . Sc generally such full Sc 
complete information os may bo 
necessary to enable tho ct. to he fully 
seised of the position Sc to enable it to 
determine whether it is necessary to 
insert in the order any words specifically 
protecting unsecured creditors. — Re 
Daloett & Co., [1928] N. Z. L. H. 
731.— N.Z. 
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CO. went into vol\mtary liquidation, being 
insolvent : — Held : the agreements in this 
foim were assignments on sale & purch^e 
& not charges thei*efore, did not i‘equii*e 
registration under 1929 Act, s. 79. — Re 
George Inglepield, Ltd. (1932), 101 L. J. Oh. 
360 ; 147 L. T. 411 ; 48 T. L. R. 536, C. A. 

4975. Add* Annotations: — Apld. Thomas v. Todd, 
[1926] 2 K. B. 611. Refd. Gough^s Garages, 
Ltd. V. Pugsley, [1980J 1 K. B. 616. 

4977. Add, Amwtaiion : — Retd. Fenton Textile 
Assocn. V, Lodge (1927), 96 L. J. K, B. 1016. 

4979. Add, Citations : — 93 L. J. Oh* 42 ; 130 
L. T. 178. 

4979a. Effect of voluntary winding up.] — 

Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter made by the receiver as such he 
will be personally liable. — Thomas v, Todd, 
[1926] 2 K. B. 611 ; 95 L. J. K. B. 808 ; 135 
L. T. 377 ; 42 T. L. R. 494. 

4983. Add. Annotation : — Consd. Re Glyncorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. V, The Co,, [1926] Ch. 951. 

4982a. Debenture containing floating charge & 
fixed charge— Priority given only in respect 
of assets subject to floating charge.] — 
Held: when the receiver is appointed by a 
debenture holder whose debenture is secured 
by both a fixed charge & a floating charge 
the priority given to the preferential debts 
by 1908 Act, s. 107 (1), applies only in respect 
of assets subject to the floating charge & 
not to assets subject to the flxed charge. — 
Re Lewis Merthyr Consolidated Col- 
LiERii^s, Ltd., Lloyds Bank v. The Co., 
[1929] 1 Ch. 498 ; 98 L. J. Oh. 353 ; 140 L. T. 
321 ; 73 Sol. Jo. 27 ; 22 B. W. 0. C. 20, C. A. 

4982b. Preferential payment of income tax — 
Assessment after appointment or taking 
possession of receiver.] — Under 1008 Act, 
s. 107, where a receiver of a co. is appointed 
on behalf of holders of debentures secured by 
a floating charge, or possession is taken by or 
on behalf of debenture holders of property 
subject to such a charge, certain debts, 
including income tax assessed on the co, up 
to the fifth day of Apr. next before the 
date of the appointment of the receiver or , 
of possession being taken as aforesaid, but j 
not exceeding one year’s assessment, are under | 
1908 Act, s. 209, to be forthwith paid by the I 
receiver or person taking possession out of any 
assets coming to his hands in priority to any 
claim for principal or interest in respect of the 
debentures : — Held : the expression in sect. 
209 “ assessed up to the fifth day of Apr.” 
means “ assessed for a period ending on the 
fifth day of Apr.,” & therefore the right to | 


preferential payment of one year’s assess- 
ment remains, notwithstanding that the 
assessment is not made until after the date 
of the appointment of the receiver or of his 
taking possession, as the case may be. — 
GowEBfi V. Walker, [1930] 1 Cb. 262 ; 99 
L. J. Ch. 138 ; 142 L. T. 404 ; 40 T, L. R. 
160; 74 Sol. Jo. 41; 15 Tax Cas. 165; 
[1929] B. A 0. R. 126. 

Amioiation .‘—Apld. Re CockoU, Jackson v. A.-G. (1932), 
76 Sol. Jo. 495. 

4982c. Preferential payment of rates — Increase in 
rates after taking possession by receiver.] — 

Where in the assessment of property relief 
has been claimed & in the first instance 
allowed in the valuation list under the derat- 
ing provisions of the Local Government Act, 
1929 (c. 17), but subsequently disallowed, the 
resulting change in the amount of a rate 
payable in I'espect of that property takes 
effect as from the date of the making of the 
rate, as if the change had been caused by 
a proposal for the amendment of the rateable 
value. Consequently, where a receiver for 
debenture holdoi^ has taken possession of 
the property of the co. which issued the 
debentures, an increase in the amount of 
the rates due at the date of taking possession, 
which increase has been subsequently ascer- 
tained by reason of such an alteration in the 
assessment, is payable by the receiver as a 
preferential d^t . — Rv Airedale Garage 
Co., Anglo-South Ajmehican Bank v, 
Airedale Oarage Co. (1932), 101 Ij. J. Ch. 
289 ; 147 L. T. 372 ; 96 J. P. 312 ; d8 T. L. K. 
177 ; 30 L. G. R. 286, C. A. 

4987a. Same receiver appointed by court — 

Form of order as to accounts.] — Re AiiCTic 
Eleotric Supplies, Ltd., Ansell v. The 
Co. (1932), 48 T. L. R. 350; sub nom. 
Practice Note, [1932] W. N. 79 ; 173 

1.. T. .To. 281. 

5011a. Not appointed if hostile to debenture- 
holders,] — Giles v , Nuttall, Re House 
Improvement Assocn,, Ltd. (1885), 78 
L. T. Jo. 352, C. A. 

5036a. Right to sue — On bills of exchange drawn by 
receiver — For goods supplied by company to 
acceptor.] — Where bills of exchange, signed 
by “R., Receiver, F. Ltd.,” as drawer, had 
been accepted in respect of goods supplied 
by the co. to defts., & pitf. had stated that 
it must be “ clearly understood that 1 am 
in no way accepting any liability or 
responsibOity whatever in respect of the 
orders themselves ” ; — Held : the words 
” Receiver, F. Ltd.,” were words of descrip- 
tion only, & the bills did not purport to have 
been drawn on behalf of the co., &; pltf. 
was entitled to recover against defts. upon the 
bills. — Kettle v. Dunstbr & Wakefield 
(1927), 138 L. T. 168 ; 43 T. L. R. 770. 

5036b. Power of sale — Contract subject to approval 
of court — Time for obtaining approval — 


PART III. SECT. 84. SUB-SECT. 6.— 
B. (b) i. 

4988 i. JDiacrelion of court — Infer- 
f^ence by appellate cowr/.]— E astern 
Trust Co. v. Nova Scotia Stuel & 
Coal Co., Ltd., [19271 1 D. L. R. 421 ; 
69 N. S. R. 123.— CAN. 


PART 111. SECT. 34. SUB-SECT. 6.— 
B. (b) ll. 

sa. What amounts to default in 
pnymeni of interest.} — It cannot be sakl 


that there has been default until 
demand has been made for payment at 
the place, or one of the places, named 
in the bond for payment of Interest. — 
Trusts & Guarantee Co., Ltd. t. 
Drumhelleb Power Co.. [1924] 2 
D. L. R. 208 ; [19241 1 W. W. R. 1029. 
—CAN. 

PART in. SECT. 34. SUB-SECT. 6.— 

B. (/). 

SC. On occupation of cnnijuiny.] — A 
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rccjelvor appointed by debentuiv- 
holders under a debenture deed con- 
btituting him agent of the co. that gave 
the debenture, does not exercise an 
ludependout possession of his own, but 
his entry on & the assumption of con- 
trol over the co.*8 property loaves the 
co. still In ocscupatlon In point of law. — 
Austrauan Mutual Provident 
Society v. Pubuc Curator of Queens- 
land. 11931] Argus. L. R. 294 ; 5 

A. L. J. 213.— AUS. 



VoL X.— (Jomiiames. Oases 5086b— 5105a, 


Before completion.] — Where, in a debenture- 
holders* action, the receiver contracts to sell 
property included in the debentures, subject 
to the contract being approved & sanctioned 
by the ct. & no date is fixed for obtaining 
such approval, it must be obtained before 
the date fixed for completion of the contract. 

On Oct. 31, 1927, the receiver in a debenture- 
holders’ action entered into a conditional 
contract to sell land ^ cottages included in 
the debentures. The contract provided that 
the purchase should be completed on or before 
Dec. 31, 1927. By clause 14 it was provided 
that the** contract was subject to its being 
approved & sanctioned by the ct., & in the 
event of its not being so approved it was 
to become void, & the purchasers were to be 
entitled to be repaid their deposit. The 
receiver took no effective steps to obtain the 
sanction of the ct., & on Jan. 10, 1928, the 
purchasers’ solrs. wrote to the debenture- 
holders’ solrs. repudiating the contract & 
demanding the return of the deposit money 
under clause 14. On an application for an 
order that the conditional contract should 
be confirmed : — Held : the purchasers were 
entitled to repudiate the contract & to be 
repaid their deposit money, together with all 
interest earned by such deposit, from the 
date of its payment to the vendor. — Re 
Sanbwbll Park Colliery Co., Field t?. 
The Co., [1929] 1 Ch. 277 ; 98 L. J. Ch. 229 ; 
140 L. T. 612. 

5064a. .] — A deed of floating 

charge on the assets of a co. gave power to 
11)0 trustee to appoint a receiver & manager, 
who was expressed to be the agent of the 
rntgor. : on a receiver duly ai:)pointed 

under the power entering into possession of 
the premises commencing to cany on the 
business of the co., there was a change of 
occupancy within Poor Bate Assessment & 
Collection Act, 1860 (c. 41), s. 16, & Public 
Health Act, 1875 (c. 55), s. 211 (3).— 
BiCIIAUDS V, KlDDEItMJN8TER OVERSEERS ; 

Bichards V. Kidderminster Cohpn., [1896J 
2 Ch. 212 ; 66 L. J. Ch. 502 ; 74 L. T. 483 ; 
11 W. B, 505 ; 12 T. L. R. 340. 

AviwIatUms : — Consd. lie Marriage Noavo & Co., North of 
EuKland Trustee, Debenture & AfiS(?l8 CJorpn. t\ Maniiijfo, 
Noavo & Co., (1896J 2 Ch. G63. Distd. National lYo- 
vincial Bunk v. United ElecU’ic Theatres (191a), 85 L. J. 
Ch. IOC. 

5067a. -.] — Pltf. assocn. brought an 

action against defts., C. & Co., & L., managing 
director of the co. Since the matters relevant 
to the action the debenture-holders of C. & 
Co. had gone into possession under the 

E owers of their debentures, & had appointed 
I. as receiver & manager. L. filed an 
affidavit of discovery msclosing certain 
documents which he declined to produce, on 
the ground that though he had them in his 


possession at the time when he was managing 
director of the co., he now held them as 
receiver dc manager of the debenture-holders, 
& an order could not be made against C. dc 
Co., to produce them ; — Held : there might 
be documents which were such that C. dfc Co. 
itself would have the right to inspect for the 
purposes of the action, C. dfc Co. having a 
right to redeem them, & the right of inspec- 
tion of 0. Sa Co. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of 0. & Co. — ^Fenton Textile Assocn., 
Ltd. V. Lodge, £1928] IK. B. 1 ; 96 L. J. K. B. 
1016 ; 137 L. T. 241, C. A. 

5067b. Right to sue.] — A debenture of 

a co. empowered the holder to appoint a 
receiver & manager, provided i “A receiver 
d^ manager so appointed shall be the agent 
of the co* Sc shall have power to take 
possession of Sc get in the property hereby 
charged.” A receiver & manager having 
been appointed, brought an acuon in the 
name of the co. for the rescission of an agree- 
ment by deft, for the purchase of land from 
the CO. Sc forfeiture of the deposit, Sc alter- 
natively for specific performance ; — Held : 
the debenture empowered the receiver Sc 
manager to bring the action without the 
co.’s consent. — M. Wheeler Sc Co., Ltd. v. 
Warren, [1928] Oh. 840 ; 97 L. J. Ch. 486 ; 
139 L. T. 643 ; 44 T. L. B. 693, O. A. 

5060a. -.] — Fenton Textile Assocn., 

Ltd. V. Lodge, No. 6067a, ante, 

5091. Add, Annotalion : — ^Apld. Thomas v. Todd, 
[1926] 2 K. B. 611. 

5095a. .] — R'C New Zeatand Midland 

By. Co., »Smith v, Lubbock, [1901] W. N. 
105; revsd, on other grounds, [1901] 2 Ch. 
357, C. A. 

Anmytatinn ;-~Refd. lie Glasdir Copper Mines, Ltd., Eni?lisli 
Electro Mcd-alhirprical, Ltd. v. Glasdir Copper Mines, Ltd., 
il906j 1 Ch, HC5. 

5105a. All debenture-holders not before 

court — Sale subject to approbation of judge.] 

— In a debenture-holders’ action, when th(j 
propert>y comprised in debentures is in 
jeopardy, an immediate sale will be ordered 
under ll. 8. C., Ord. 51, r. 1b, on motion for 
ju(lgment on admissions in the pleadings, 
but, unless all the debenture-holdei’s subse- 
quent to pltfs. are parties to the action, the 
order will be for sale with the aiiprobation 
of the judge, so that the absent debenture- 
holders may be brought in in chambers on 
the application to ^prove the conditional 
contract for sale. — Kc Crigglestone Coal 
Co., Stewart v. Crigglestone Coal Co., 
[1906] 1 Ch. 523 ; 75 L. J. Ch. 307 ; 94 L. T. 
471 ; 64 W. B. 298 ; 50 Sol. Jo. 240 ; 13 
Mans. 181. 


PART III. SECT. 84, SUB-SECT. 6.— 
0. (e). 

■b. Ihdv to preserve coarry on under- 
taking as going concern ,] — National 
Trust Co. v. Dominion Iron & Steel 
Co. (N. S.). 119271 3 D. L. R. 1063.— 

CAN. 


PART in, SECT. 84, SUB-SECT. 6.— 
D. (a). 

id. Jurisdiction of court to order — 
Jn winding-up proceedinga — Onpeiition 
for conveyance to mortgagee of com- 
pawy*8 equity of redemption,] — Re 


Essex Land & Timber Co., Trout's 
Case (1891), 21 O. R. 367.— CAN. 

PART III. SECT. 84, SUB-SECT. 6.— 

D. (b). 

if. Jurisdiction of court to order — 
Jn winding-up proceedinga — On petUim 
for conveyance to moH^gee of companv*8 
equity of redemption,] — Re Essex Land 
& Timber Co., Trout's Case (1891), 
21 O. R. 367.— CAN. 

so. Jurisdiction to order sole — Foreign- 
immovalilcs .] — A miniug: co. liicor- 

E orated in Victoria executed a de- 
enturc whereby It charged all its 
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undertaking & assets. The assets 
iuolndod mineral leases tic mineral 
casement licences in respec’t of land 
situate in Tasmania Sc fixtures on that 
land. Pursuant to the terms of the 
d(d)onture the debenture -holder ap- 
pointed a receiver & manager of the 
property charged, with power to sell. 
The debenture-holder took out an 
originating summons for an order 
sanctioning the sale of the property 
by the receiver Sc manager : — Reid : 
there was jurisdiction to enteiiain the 
application. — Bond r. North Mount 
Farrell Co., No LiABiiAry, 11931] 
V. L. U. 144 ; Argus L. R. 88.— AUS. 



Cases 5111a~5186a. English and Empire Digest Supplement. 


5111a. Short cause — Copies of affidavit in support — 
Necessity for.] — Re Ohukch Strbtton 

Minimal Water Co., Ltd. (1904), 62 W. B. 
375 ; 48 Sol. Jo. 299. 

5120a. Conduct of action — To whom given — Inde- 
pendent party—When desirable.]— The con- 
duct of a debenture holder’s action begun by 
a person whose transactions with the co. the 
ct. considers to require investigation, or 
whose interests are shown to be adverse to 
those of the remaining debenture holders, 
may be given by the ct. to an independent 
party. 

One of the objects of the co. was to buy & 
let praises for use as flats & clubs. Its 
flrst directors were pltf. & his nominee, but 
it was in substance a “ one man ** co. with 
pltf. as managing director. It granted leases 
of certain premises to the S. syndicate, of 
which the directors were pltf. & the same 
nominee. The co. agreed to pay a yearly 
salary to pltf. & guaranteed the issue of 
debentures by the syndicate. The syndicate 
soon failed to pay rent, but pltf. took no 
steps either to enforce payment or forfeit 
the leases : &, although the co. was carrying 
on business at a loss, he bought a quantity of 
furniture with its money on its behalf. The 
syndicate issued debentures, pltf. becoming 
the holder of a number of them, & also hold- 
ing debentures issued by the co. Later, a 
receiver & manager of the property of the 
syndicate ctiarged by the debentures was 
appointed, & pltf. began a debenture holder’s 
action against the co., subsequently selling 
the furniture which he had bought & the 
leasehold premises at a loss. Ultimately, he 
resigned his directorship : <& this summons 
asked that the conduct of the proceedings 
should be vested in appet., another debenture 
holder, on the ground that pltf. against 
whom gi'oss negligence was alleged, had an 
interest adverse to that of the remaining 
debenture holders : — Held : as the trans- 
actions of pltf. with the co. had never been 
investigated, & as it had so far been im- 
possible to investigate them, it was desirable 
that the conduct of the action should be given 
to an independent person. — Re Services 
Club Estate Syndicate, Ltd., McCandlisii 
V , The Company, [1930] 1 Ch. 78; 99 

L. J. Ch. 33 ; 142 L. T. 127. 

5134a. ,] — Be Gutta Peuciia Corpn., 

Ltd., Thornton v. Gutta Percha Corpn., 
Ltd., [1899] W. N. 251 ; 44 Sol. Jo. 133. 

5149a. Application of assets — Deficiency.] — 

In a debenture-holders’ action where there is 
a deficiency, the assets must be applied in the 
following order : (1) costs of realisation, 

(2) costs including remuneration of receiver, 

(3) costs, charges & expenses of debenture 
trust deed including the trustees’ remu- 


neration, (4) pltfs.* costs of action, (5) pre- 
ferential creditors, (6) debenture-holders. — 
Be Glyncorrwg Colliery Co,, Bailway 
Debenture & General Trust Co. v. The 
Co., [1926] Oh. 951; 96 L. J. Oh. 43; 70 
Sol. Jo. 857 ; now. Be Glyncorrwg 
Colliery Co., Be Bailway Debenture & 
General Trust Co., 130 L. T. 169. 

5149l>. .] — Re Burradon & Coxlodob Coal 

Co., Ltd. [1929], W. N. 15. 

5170. Add . Annotation : — ^Refd. Be Glyncorrwg 
Colliery Co., Bailway Debenture & General 
Trust Co. V. The Co., [1926] Ch. 951. 

5lg4a. On authority of receiver — ^To carry on 
business of company.] — Thomas v. Todd, 
No. 4979a, ante . 

5184b. To enforce rights under Landlord & 

Tenant Act, 1927 (c. 86), s. 5.] — A co. was 

the lessee of certain premises under a 
lease expiring on June 24, 1930. In 1925 
the co. issued a debenture by which it 
charged aU its tmdertaking & all its pro- 
perty, present & future, including its un- 
called capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under above sect., 
requiring them to grant to it a new lease of 
the premises. In July, 1929, the debenture 
holders in exercise of the power on that 
behalf in the debenture appointed a receiver 
of the property & assets therein comprised. 
The landlords having failed to comply with 
the co.’s request for the grant of a new lease 
the receiver on Sept. 23, 1929, commenced 
an action in the county court in the name of 
the co. to obtain the grant of a new lease. 
On Oct. 15 a compulsory order was made to 
wind up the co. & a liquidator was appointed : 
— Held : the riglit to apply for a renewal of 
the lease under above sect, was a right given 
by the co. to the debenture holders as part of 
their security, & the receiver was entitled U> 
enforce that right notwithstanding the 
liquidation of the co. — Gough’s Garages, 
Ltd. V. PuGSLEY, [1930] I K. B. 015 ; 99 
L. J. K. B. 225 ; 143 L. T. 38 ; 40 T. L. K. 
283 ; 74 Sol. Jo. 215 ; 28 L. G. R. 239. 

JnnoUUion Smith v. Motiu^polituli I'rojiLTlidH Co., 

[10:m 1 K. B. 311. 

5186a. Who should sue for con- 

tribution — ^Liquidator.] — ^Where in a winding 
up the general assets are insufficient for the 
payment of the preferential creditors of tlio 
CO., the proper pltf., in an action under 
sect. 209 of 1908 Act, to recover contribution 
from a debenture-h61der with a floating charge 
towa>rds payment of a preferential debt is 
the liquidator acting in the name of the co. — 
Westminster Corpn. & United Travellers 
Club Co., Ltd. v. Chapman, [1916] 1 Ch. 
161 ; 85 L. J. Ch. 334 ; 114 L. T. 63 ; 80 
J. P. 74 ; [1916] H. B. B. 12. 

67 O. L. R. 499 ; 6 C. B. K. 836.— 
CAN. 

PART III. SECT. 84, SUB-SECT. 7, 

•J. Competition between limiidator d; 
receiver — JAguidator prefm'ea.] — ^Whero 
there Is a quoBtion of competition 
hetwoen a liquidator & a receiver 
appointed by the ct., at the instance 
of debenture-holders or mtgees., the 
ct. Will ordinarily. In the exercise of its 
jurisdiction, edvo preference to the 
liquidator. — lie Kharkhabbb Col- 
lieries. Ltd, (193U), I. L. R. 68 Calc. 
94C.-~IND. 


PART III. SECT. 34, SUB-SECT. 6.— 
£. (c) U. 

6122 i. }Vbo may sue.} — Downer v. 
Bouqhner (1930), 66 O. h. li. 279.— 
CAN* 

PART III. SECT. 34, SUB-SECT. 6.— 
E. (d). 

-J -f Ki*. — Made before in- 

stti^ion of proceedings-— Inadmissible.} 
—Trusts & Guarantee Co., Ltd. v. 
Drumbbller Power Co,, [1924] 2 
D- L- R. 208 ; [1924] 1 W. <V. R. 1029. 
' — CAN. 


6130 1. Ex parte application.} — A 
receiver ouffbt not to be appointed ex 
p.t especially for the purpose of taking 
possession of &; manning a going 
business, except in extraordinary 
circumstances. — Trusts & Guabantsb 
Co., Ltd. r. Drumheller Power Co., 
[19k] 2 D. L. R. 208 ; [19241 1 

W. W. R. 1029.— CAN. 

PART III. SECT. 34, SUB-SECT. 6.— 
E. (f) ii, 

6148 i. Form of judgment.} — ^Martin 
V. CUiRKSON, [1925] 4 D. L. R. 232 ; 
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VoL X.— Companies. Cases 5186b— 5367a. 


5186b. Debenture given tor money bona fide 
advanced — ^After knowledge of presentation 
of petition for winding up.] — The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the CO. to pay wages, & the costs of appet. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), & of the 
liquidator, may be paid out of the assets of 
the co. — Re Park Ward & Co., I^td., [1926] 
Oh. 828 ; 95 L. J. Ch. 584 ; 135 L. T. 575 ; 
70 Sol. Jo. 670 ; [1926] B. & 0. B. 94. 

5194. Add. Annotaiion : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

5314. Add. Annotations : — Distd. Re Stanton, Hogg 
V . Maule (1927), 44 T. L. R. 118. Refd. Re 
Stanton, [1928] 1 K. B. 464. 

5316. Add. Annotations: — Consd. Re Stanton, 
Hogg V. Maule (1927), 44 T. L. R. 118; 
Refd, Re Stanton, [1928] 1 K. B. 464. 

5316a. May decide validity of debentures.] — 

Less than throe months before the commence- 
ment of its compulsory winding up in a county 
ct., a co. having a paid-up capital of less than 
£10,000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1908 
Act, s. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors ; — Held : the county ct. judge had 


jurisdiction to entertain the liquidator's 
application, as he had done so, his dis- 
cretion could not be interfered with. — Re 
P. & B. Stanton, Ltd., [1928] 1 K. B. 
464; 97 L. 3. K. B. 131; 138 L. T. 175; 44 
T. L. B. 118; [1927] B. & C. R. 187, D. C. 

5337. Add. Annotation: — ^Refd. Loch v. Black- 
wood, [1924] A. 0. 783, 

5346. Add. Annotation : — Refd. Williams v. 

Atlantic Assurance Oo. (1932), 37 Com. Cas. 
304. 

5354. Add, Annotaiion : — ^Refd. Loch v. Black- 
wood, [1924] A. 0. 783. 

5357. Add. Annotaiion : — ^Refd. Ijoch v, Black- 
wood, [1924] A. 0. 783. 

5357a. registered in Barbados 

under Cos. Act, 1910, of Barbados, as a 
ublic co., in order to carry on testator's 
usiness & to divide the profits of it between 
members of his family entitled under his will 
to share them ; the managing director had 
a preponderating voting power. Upon a 
petition for winding up by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dividend, & that they had laid themselves 
open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the co's. position & aflairs to acquire 
petitioners' shares at an under-value : — 
Held : the power to wind up the co*. under 
sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129] was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect. ; & 
in the circumstances of the case, regard 
^ being had to the domestic character of the 
co., petitioners were entitled \mder that 


PART in. SECT. 34, SUB-SECT. 8. 

sk. Whether interest pauahle after 
maturity of hmid — Combined effect of 
trust deedf debenture d: bonds .] — 
Trusts & Guarantee Co., Ltd. v. 
Continental Supply Co., Ltd., 115^32] 
1 W. W. K. 921.-- CAN. 


for the winding-up of a co. to the 
sheriff ct. only where the capital of the 
CO. paid up or credited as paid up does 
not exceed £10,000 . — Re Chaney & 
Bull. [1930] S. C. 759.— SCOT. 

■ t. Add “ revad. U S. O. R. 024.” 


PART III. SECT. 85. 

sm. Meaning of ** being wound up ” 
— Under Companies Ordinance, 1901 
(c. 20), 8. 47.]— The words do not refer 
to a winding up under any partioular 
Act in the sense of a dissolution, but 
moan a winding up of a oo. in the 
sense of a realisation of the assets, a 
distribution of the proceeds among 
creditors 8c an adjustment of the rights 
of shareholders among thomselvos, & 
therefore a co. may be ** being woimd 
up ” in this sense under Bkpey. Act, 
as well as under cither Dominion or 
provincial Winding-up Acts . — Re Irma 
Co-opera tivE Co., Ltd., Re Love & 
Knudson. [1926] 1 D. L. R. 27 ; [1924] 
3 W. W U. R.50.— CAN. 

sn* Whether proceedings under Bank- 
ruptcy Act condition precedent .] — Leave 
may bo given a co. to Institute pro- 
ceedings under Winding-up Act, & a 
windlng-up order made, although pro- 
ceedings have not boon instituted in 
bkpey. by petition for a receiving order 
or by authorised assignment . — Re 
McArthur Lumber & Fuel Co., Ltd., 
19313 3 W. W. 11. 1C2 ; 40 Man. L. R. 
209.— CAN. 

PART III. SECT. 86, SUB-SECT. 1.— A. 

0 I. To remit to Sheriff Court .] — 

Hdd : under Cos. Act, 1929, s. 110 (3). 
the ct. has power to remit a petition 


PART III. SECT. 36, SUB-SECT. 1.— 
C. (o). 

1 i. .1 — Re Albion Machine Co. 

(N. S.). [1929] 1 D. L. R. 274 ; 10 
C. B. R. 240.— CAN. 


PART III. SECT. 38, SUB-SECT. 2.— B. 

n i Delay not accounted for .] — 

Re Southland Woollen Miltb, liTD., 
[1929] N. Z. L. R. 289.— N.Z. 


PART III. SECT. 86, SUB-SECT. 2.— 
C. (a). 


a I. .] — Where the notice pro- 
vided for by Winding-up Act, R. S. C., 
1900 (c. 144), s. 4, has not been served, 
& a petition for a wlndlng-up order is 
presented, the question whether the 
co. is ” unable to pay its debts as they 
become duo,” within sect. 3 (a), must 
bo determined by the ct. upon the 
material filed . — Re Milo Wheat Co., 


Ltd., [1925] 2 D. L. R. 1170 ; [1926] 
1 W. W. R. 1142 ; 36 Man. L. R. 1 ; 
5 C. B. R. 707.— CAN. 


PART HI. SECT. 36, SUB-SECT. 2.— 
D. (a). 

d j. .] — jie James Lumbers 

Co., Ltd., [1920] 1 D. L. R. 173 ; 68 
O. L. R. 100.— CAN. 

d ii. .] — Re British 

Empire Steel Oorpn., Ltd. (N. &.), 
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[1927] 2 D. L. R. 961.— CAN. 

sp. Control by one shareholder .] — 
Under sect. 162 (vi) of Indian Co.'s 
Act, 1913, which provides that a co. 
may bo wound up l)y the ct. if the ct. 
is of opinion that that course is Just 
8c, equitable, the fact that one share- 
holder has a preponderating voice in 
the CO. *8 affairs, by reason of owning 
or controlling a large number of shares, 
is of itself no rotuson for a wJiiding-up 
order. — Rh'On I^ess & Sugar IVIill 
Co. V. Gopal Chetti (1931), 68 L. R. 
Ind. App 410.~IND. 


PART III. SECT. 86, SUB-SECT. 2.— 
D. (b) i. 

f i. Property of speculative value.] 

— Appet. was a minority shareholder, 
holding 37,500 shares of the total 
capltaUsation of 2,000,000 shares. 
The property owned by the oo. was 
an undeveloped mining location of 
merely apoculative value. The loca- 
tion was intact & there were practically 
no liabilities, but the actual cash iu 
the treasury was trifling : — Held : the 
case was not brought within the class 
of cases in which a wlnding-up is 
ordered, because the whole substratum 
of the undertaking has disappeared. — 
Re Jury Gold Mine Development 
Co.. Ltd., [19283 4 D. L. R. 735 ; 63 
O. L. R, 109.— CAN. 

1 li. .] — The mere fact that 

there has been depreciation In the value 
of its assets, or that the assets had 
become frozen instead of liquid, did 
not establish the disappearance of the 
substratum . — Re Toronto Finance 
C0RPN» [19301 3 D. L. R, 883; 66 
O. L. R. 351.— CAN. 



Cases 6867a— 5585. English and Empire Digest Supplement. 


provision to a wiiidmg*up order. — Looh v. 
Blackwood (John), Ltd.* [1924] A. 0. 783 ; 
93 L. J. R 0. 267 ; 131 L. T. 719 ; 40 T. L. R. 
732 ; 68 Sol. Jo. 735 ; [1924] B. & 0. R. 209, 

P. 0. 

5354a. .] — He Electric Aums A- 

j^miuNTTioN Syndicate (1891), 35 Sol. Jo. 

818 . 

5372. Add, Annotation : — ^Refd. Looh v* Black- 
wood, [1924] A. 0. 783. 

5388. Add, Annotation : — Consd. Loch v, Black- 
wood, [1924] A, 0. 783. 

5397a. Omission to hold general meetings or 


to aubmlt aooounts.l — Looh v, Blackwood 
(John), Ltd., Ko. 5d67a, ante, 

5454a. Petition for winding up of unregistered 
foreign company dissolved before 1929 Act.] — 

Russian & English Bank, No. 8548b, 

}708f, 

5580. Whether vacation included In calcula- 

tion. 1 — ^The seven days required by General 
Orders No. 2 made upon the Oos. Act, 1862, 
may bo counted in the vacation . — lie 
London India Rubber Co. (1860), 14 
W. R. 694, L. 0. 

5585. Add. Citation [1889] W. N. 1. 


PART III. SECT. 36, SUB-SECT. 2.-— 
D. (b) ii. 

I i, .] — ji (> Dominion Stkbl 

CORPN. (N. S.), [1927] 4 D, L. R. 
337.— CAN. 

m i. .] — ^Where a co. havlnff for 

its main object the manufacturing & 
dealing in cement had failed to com- 
mence business for a period of 5 years 
following its Incorporation, but an 
apparent majority of shareholders were 
then dosirmifl to commence the manu- 
facture of hydrated lime in accordance 
with one of the subsidiary objects, on 
a petition by a shareholder for com- 
pulsory winding up on the grounds of 
delay in commencing business, & that 
it was just & equitable that the co. 
should be wound up : — Held : the 
delay not having been satisfactorily 
explained, & It appearing that there 
was no prospect of the co. commencing 
business either in accordance with its 
main object or the subsidiary object, 
the substratum of the co. had gone 8c 
petitioner would appear entitled to an 
order for compulsory winding-up on 
either groimd alleged. — Re National 
Portland Cement Co., Ltd., 11930] 
N. Z. L. K. 564,— N.Z. 


PART III. SECT. 36. SUB-SECT. 2,— 
D. (d). 

5384 L. -.1 — Although a oo. may 
be wound up where there Is a complete 
deadlock in its management, where 
a substantial majority of the share- 
holders are opposed to the making of 
the order, whore the petition Is the 
outcome of a mere domestic quarrel, 
& where no substantial advantage will 
accrue from the granting of the order, 
an order will not be made. — Re 
Shipway Iron Bell & Wire Manu- 
facturing Co., Ltd., [19261 2 D. L. R, 
887 ; .58 O. L. R. 585.— CAN, 


^ Differences heltoeen two sole 

member 3.] — Where resp. had treated 
the co. as his own business in such a 
way as to destroy Ids follow-share- 
holder’s confidence In the impartiality 
of his administration : — Held : it was 
jiist 8z equitable that the co. should lie 
wound up. — Thomson v. Drtsdale, 
[1925] S. C. 311.— SCOT. 

t ii. Deadlock caused by peti- 

tioners.] — Windlng-up order refused. 
— Re James Lumbers Co., Ltd., 
[19261 1 D. L. R. 173 ; 68 O. L. R. 100. 


—CAN, 

t iii. — .] — ^At the time of the 

presentation of the petition there were 
only four directors, whereas the oo. 
imder its bye-laws should have five. 
The two petitioning directors hod 
recently refused to attend meetings or 
to discuss with the other directors the 
management of the oo.'s affairs ; — 
Held : if any deadlock existed it was 
created by the ptititioners 8c was not a 


ground lor ordering winding-up. — Re 
Toronto Finance Cori»n., [1930] 3 
D. L. II. 882 ; 65 O. L. R. 351.-- 

CAN. 


PART III. SECT. 36. SUB-SECT. 2.— 
D. (e). 

5397a i. Managing director 

conduding affairs as thovnh company 


his private business.] — Baird v. Lees, 
[19^1 S. O. 83.— SCOT. 

PART III. SECT, 36. SUB-SECT. 8.— A 

ag. Leave to c^eal from order — 
When granted.] — Wlndlng-up Act, 1927, 
B. 103, applies to an application for 
leave to appeal from an order allowing 
or dismissing a petition to wind up a 
CO. Leave to appeal should not bo 
granted, however, unless there appears 
to be some reason for doubting the 
validity of the judgment in review. 
“ Future rights ** in sub-sect, (a) of 
said sect. 103 should be given a 
interpretation ; 8c the question to be 
raised on the intended appeal from an 
order dismissing a wlnding-up petition 
may involve future rights although the 
applicant for leave to appeal is merely 
a Bhareholdor 8c not a creditor. — Re 
Canada National Fire Insurance 
Co., [1930] 3 W. W. R. 209 ; 39 Man. 
h. R. 195.— CAN. 

»h. Security on appeal — Extension of 
time for ffiiring.] — The Ct. of Appeal 
has no power to extend the time for the 
giving of the security which Companies 
Winding-up Act. R. S. S. 1920 (c. 82), 
requires to be given when an appeal is 
taken from ^ order or decision In a 
proceeding under that Act. Resp.’s 
approval of the appeal book prior to 
the expiration of the time within which 
the security had to be given was held 
not to have been a waiver of his right 
to the seemity. — Shaunavon But- 
chers, Ltd. V, Burness, [1930] 1 
W. W. R, 760 ; 3 D. L. R. 666 ; 24 
8. L. II. .399.— CAN. 

PART III. SECT. 36, SUB-SECT. 3.~ 
B. (b) ii. 

c i. .] — Petitioner herein, 

the holder of bonds of the ct>., which 
gave him in the words thereof a “ first 
fioating charge ** on ** the undertaking & 
all the assets of the oo., both pn^sent 8c 
future ” : — HHd : to have a right to 
apply for a winding-up order 8c to have 
made out a case therefor. Ho was not 
obliged to proceed on the covenant to 
pay in the oonds and by way of Judg- 
ment & execution rather than by wuy 
of the proceedings for a wlndlng-up 
order. — Re Mid-West Glass Oo., Ltd., 
[1931] 3 W. W\ n. 165 ; 40 Man. L. 11. 
289.— CAN. 

PART III. SECT. 86, SUB-SECT. 8.— 
B. (b) Iv. 

q i, .} — A. petition for 

the winding up of a oo., filed by a 
creditor with the view of enforcing 
payment of a disputed debt, is an 
abuse of the process of the ct. 8c should 
be dismissed. — ^Ptda Sattabazu v. 
Guni’ur Cotton & Pater Mills Co., 
Ltd. (1924), I. L. R. 48 Mad. 267.— 
IND. 

5439 11. .] — Smithfibld 

CX)LD Storage & Export Co. of 
South Africa, Ltd. v. Lever (1924), 
45 N. L. R. 73.— «. AF. 

PART III. SECT. 36, SUB-SECT. 8.— 
B. (0) i. 

5484 i. Executor of deceased share- 
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holder,] — Held : entitled to present 
a wlndlng-up petition, although his 
name had not been entered In the books 
of tho 00 . as the holder of the shares. 
8c notwithstanding that the oo.’s 
Act of incorporation provided tliat 
certain formalities must be observed 
before the oo. was obliged to recognise 
as a shareholder a person who had 
become such by transmission by law. — 
Re Great West Permanent Loan Co. 
& Winding-Up Act (Man.), [1927] 2 
W. W. R. 15.— CAN. 

PART ni. SECT. 86, SUB-SECT. 8.— 
D. (a) i. 

1 i. General rule — Winding up detri- 
mental to all concerned.] — Windlng-up 
order set aside. — Re Shipway Iron 
Bell & Wire Manufacturing Co., 
Lti>., [1926] 2 D. L. R. 887 ; 68 O. L. R. 
585.— CAN. 


PART III. SECT. 36, SUB-SECT. 8.— 
D. (a) ii. 

Q i. Exceptional circumstances.] 

— creditor of a oo. preeontod a 
petition for the winding up of the co. 
by the ct. Tho co. hadf gone Into 
voluntary liquidation, & the petition 
was opposed on the ground that the 
majority of the creditors desired tho 
voluntary winding up to be continued, 
A Htatoment of Ibo oo.’s alTairs 
showed that its liabilities amounted 
to £335,000, wlille its assets were 
estimated at £9,300 ; that about 
£116,000, stated to be irrecoverable, 
had been advanced to directors of the 
CO. ; 8c that tho co. had received largo 
odvauces from associated cos,, part 
of which were completely secured. 
Creditors to the extent of £300,000, 
including one whoso claim amounted 
to about two-thirds of the co.’s whole 
indebtedness, had assented to the 
voluntary winding up, 8c petitioner, 
who was a creditor to tho extent of 
£5,000 only, was the solo creditor who 
objected to the co. being wound up 
voluntarily : — Held : although as a 
general rule the oo. would have regard* 
to the wishes of a majority of creditors, 
the circumstances were of such a 
special charaotor that an exception to 
the general rule should be made, & a 
windjng-up order pronounced.— Bou- 
BOULia V. Mann, MaoNbal & Co., LiTD., 
[1926] S. O. 637.— SCOT. 


PART IIL SECT. 86, SUB-SECT. 8.— 
E. (a), 

sL Creditor's petition — Statement of 
debt] — A petition presented by a 
creditor for the winding up of a oo. 
under Cos. Act, 1863, s. 81, ought to 
set forth the debt In respect of which 
the petitioner olalms to be a creditor, 
together with the partioulars of such 
debt, but, 8emble» he is not precluded 
from alleging simplidter that he is a 
creditor. Where a petitioner alleges 
one debt Sc gives evidence of another 
tho Irregularity may. In case of sur- 
prise, be cured by the amendm^t of 
the petition or the adjournment of the 
heoiw * — He Barrier Reef Trad- 
ing Oo., Ltd. (1929), 8. R. (Q.) 177.— 
AUS. 



VoL X.~(toiiipaiilei. Cases 5590a--5973. 


5590a. £fl€ct on right to costs.] — Pbactiob 

Note, [1929] W. N. 66 ; 167 L. T. Jo. 246. 

5605. Alter this case add ; — 

— ,] — jsee, now, 1929 Act, s. 296 (6). 

5648. Add. Annotaiion : — ^Refd. Ee Oity Life 
Assce., [1926] Oh. 191. 

5654a. Discretion of court to allow appearance 
although no notice given.] — Praoticb Note 
(1930), 69 L. Jo. 268 ; [1930] W. N. 78. 

6708. Add. Ciiation ;-~[1889] W. N. 1. 

5711. After this case add : — 

— See, now, Winding-up 

Kules, 1929, r. 36. 

5815a. .] — Ee Katherine et cie, I/rn., 

No. 6969c, post 

6819. After this case add ; — 

.] — See, now, 1929 Act, s. 176. 

5829. Add, Annotation : — As to (3) Folld. Bo 
Vocalion (Foreign), Ijtd. (1932), 48 T. L. B. 
625. 

5841a. Issue of debenture — For money advanced to 
company for payment of wages.] — Re Park 
Ward & Co., Ltd., No. 5186b, ante. 

5881. Add. Annotations: — Dlstd. Be Stanton, 
Hogg V. Maule (1927), 44 T. L. B. 118. 
Held. Re Stanton, [1928] 1 K. B. 464. 

5890. Add. Annoiatioyi : — Refd. Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1931), 47 
T. L. B. 579. 

5908a. Application for order under 1908 Act, 
s. 175 (6), for exculpation — Right of successful 
applicant to costs.] — Be Aj^usements Con- 
struction Co., Ltd., [1927] W. N. 7. 

5938. Add. Annotation : — As to (2) Refd. Re Homo 
& Colonial Insurance Co., [1930] 1 Oh. 102. 

5959a. Duty to refund sum paid to company without 
consideration.] — Be Begent Finance & 
Guarantee Corpn., liTD. (1930), 69 L. Jo. 
283 ; 169 L. T, Jo. 305 ; [1930] W. N. 84. 

5959b. Duty of liquidator of private company.] — 
The question arose in this case whether resp. 
had .shown thi'ough a private co. a title under 
which be had become the assign of leasehold 
premises within sect. 95 of* St. Jolm’s 
Mimicipal Act, 1921, & as such entitled on 
the expiration of the term granted by the 
lease to compensation for the unexhausted 
value of improvements made during the 
term. Besp.’s title was faulty & ceitain 
transactions under which he traced his title 
from the private co. irregular, but he was held 
by the Supreme Ct. to be an assign, a private 


CO. not being regarded as a corpn. distinct 
from the persons composing it & irregularities 
in connection with its liquidation being 
regarded as permissible : — Held : the duties 
& responsibilities of the liquidator of a 
private co. are as serious as of any other co., 
& a private co. is distinct from the persons 
composing it ; a liquidator of a private co. 
was therefore not justified in paying the 
creditors merely a dividend on their debts 
when large surplus assets remained in hand, 
& in then allowing the contributories without 
any deed of assignment to take possession 
for themselves of the surplus assets, & for the 
future in Newfoundland such irregularities 
should be without judicial countenance. 
Besp. had not established his claim to be 
legal assign of the property, having regard to 
such irregularities. — Ditcham v. Miller 
(1931), 100 L. J. P. C. 177; [1931] B. & 
O. B. 86, P. 0. 

Power to disclaim onerous property.] — See 

1929 Act, s. 267, 

5959c. Application for leave — What court 

will consider — Effect on Interested parties.]— 

(1) Where the liquidator of a co. applies for 
leave to disclaim leasehold property of the 
co., the ct., in exercising its discretion, 
may take into consideration the effect of the 
disclaimer on interested parties. 

The liquidator of a co. holding a lease 
applied for liberty to disclaim the lease. The 
lessors, who were relying on certain guarantors 
for the payment of the rent & performance of 
the covenants, opposed the application, on 
which the registrar n)ado no order save as to 
payment of costs, On a motion before the 
ct. by way of appeal : — Hold : as the lessors, 
who were entitled to appear, would suffer 
substantial injury if the disclaimer were 
allowed, the ct., in the exercise of its dis- 
cretion, would not allow it. 

(2) The winding up of a co. does not effect 
a cessio honnruin, & the property of the co. 
remains vested in the co. as before ; whilst 
in a bkpey. the property of the bkpt. 
vests in the trustee (Maugham, .T .). — Rr 
Katherine et cie, I/td., [1932] 1 CJi. 70 ; 
101 L. J. Oh. 91; 110 L. T. 220; [1931 J 
B. A;C. B. 121. 

5972. Add. Annotation : — Refd. Be Windsor Steam 
Coal Co. (1001), Ltd. (1928), 140 L. T. 80. 

5973. Afi er this case add : — 

.] — See, now, 1929 Act, s. 191. 


PART III. SECT. 86, SUB-SECT. 8.— 
E. (h). 

•m. Examination of petitioner — 
Application by shareholders for second 
implication. 1 — Application refused . — 
^ Winding -Up Axtt. Re Great West 
Permanent Loan Co. (Man.), [1927 J 
2 W. W. R. 433.-- can. 


PART III. SECT. 86, SUB-SECT. 4.— 
B. (If). 

m i. — Sale of goods — Monthly 
deliceriea — Company in default of pay* 
meni for precious deliveries .} — Hamil- 
ton V. Hamilton Steel Co. (1911), 
18 O. W. R. 739 ; 2 O. W. N. 779 ; 23 
O, L. R. 270.— CAN. 


PART III. SECT. 86, SUB-SECT. 6.— B. 

sp. Officer of company — Becomes 
functus offico on dissolution of com* 
panp.l — krishnaswami Naidu v. Andi 
Chetti (1927), I. L. R. 61 Mad. 681.— 
ncD. 


It. LiabUUy to justify expenditure — 
Necessity for proof of misjeasancCf ] — 
Before a liquidator can be called upon 
to justify an expense inourred by nim 
in the oourse of liquidation, some 
particular evidence of nesrllxenoe or 
breach of trust must be adduoi^ before 
the case can be left to a jury* — N ew 
Brilliant Freehold Gold Mining 
Co., Ltd. v. MiLm, [1028] St. R. Qd. 
120.— AUS. 

PART III. SECT. 36, SUB-SECT. 8.— 

C. (a). 

b1. Power to apply to court for direc- 
tions — .4s to what nusUers — Oumer- 
fdiip of bonds.] — Re Rant & Kmi, Ltd., 
[19301 2 W. W. R. 274.— CAN. 

PART III. SECT. 86, SUB-SECT. 8.— 
C. (b). 

k 1. Action by company — To 

recover purchase price of shares — What 
defences available — Fraud.] — Farmers 

51 


Pack Co., Ltd, v. Tctllv & Tully, 
Farmers Pack Co., Ltd. v. Havers 
(Man.), [19271 2 D. L. R. 749 ; [1927] 
1 W. W. R. 902.— CAN. 

PART III. SECT. 86, SUB-SECT. 8.— 
C. (0). 

la. Change of solicitor — When 
permissible — Under order of court .] — 
Re Continental Fire & Casualty 
Co., [1924] 3 D. L. K. 0 ; 2 W. W. K. 
440 ; 34 Man. L. K. 482.— CAN. 

PART in. SECT. 36. SUB-SECT. 8,— 
E. (e). 

6026 i. When ordered — Misfeasance 
summons.] — Montoeal Trust Co. v. 
McDoUGALL, [19301 1 W. W. R. 784 ; 
3 D. L. R. 159.— CAN. 

PART m. SECT. 36, SUB-SECT. 9.— A. 

•b. Notice of rneeting — To share- 
holders,] — It is the duty of the trustee 
to give shareholders of an insolvent oo. 
the same notice of the hrst meeting of 



Cases 6048a- 6161. English and Empire Digest Supplement. 


6048a. — — After declaration of 

Uabllity.l — Re (Wilijam C.) Bros., 

Ltd. (1932), 49 T. L. K. 74 ; 76 Sol. Jo. 888. 

6055. Add. Annotations : — ^Refd. I. B. Comrs. v. 
City of Buenos Ayres Tramways Co, (1904), 
Ltd. (1920), 12 Tax Oas. 1125; Madras 
Southern Mahratta By. Co., Ltd. v. 1. B. 
Comi*s. (1920), 12 Tax Cas, 1111. 

6056a. Damages & costs paid by insurance 
company in respect of Judgment obtained 
against Insured company.] — ^Appet. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
CO. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages & costs to 
the liquidator ; — Held : appet. was not 

entitled to have the amount paid to him 
direct by the liquidator, but it formed part 
of the assets for distribution among the 
general creditors, including appet . — Re Har- 
rington Motor Co., Ex p. Chaplin, [1928] 
Ch. 105; 97 L. J. Ch. 55; 138 L. T. 185; 44 
T. L. B. 58 ; 72 Sol. Jo. 48 ; [1927] B. & C. B. 
198, C. A. 

Jnnoiaiionft Apld. Hood’s Tnisteos v. Southern Union | 
Gonoral Insce. Co. of Australasia, 11928] Ch. 793. Consd. I 
Ward V. Hritish Oak Insuranco Co., fl932] I K. B. 392. 

.] — SeCf now, Third Parties (Rights 

Against Insurers) Act, 1930 (c. 25). 

6056b. Third Parties (Rights against Insurers) Act, 
1930 (c. 25) — Whether retrospective .] — Held : 
Third Parties (Bights against Insurers) Act, 
1930 (e. 25), s. 1 (1) is not retrospective so 
as to affect cases in which the liability had 
been incurred before July 10, 1930, when the 
Act came into oi>eraiion. — Ward v, British 
Oak Insurance Co., T/td., [1932] 1 K, B. 
302 ; 101 Ju J. K. B. 240 ; 140 L. T. 323 ; 
48 T. L. B. 13, C. A. 

6058a. Money borrowed from company 

by share-brokers.] — The share-brokers of a 
provisionally registered co., who were also 
holders of shares, & had signed the co.’s 
deeds, borrowed of the directors part of the 
co.’s monies, to enable them to complete 
a large purchase of shares in the market, & 
deposited as a security the purchased shares 
& some of their original shares : — Held : 
the moneys borrowed were not due from them 
as members & contributories of the co., 
so as to authorise the master summarily to 
order tliem, in that character, to pay the 
amount under Joint-Stock Cos. Act, 1848 
(c. 45), s. 66 . — Re Thing, Beading & 
Basingstoke By. Co., Cox’s Case (1850), 

3 Be G. & Sm. 180 ; 19 L. J. Ch. 167 ; 14 
L. T. O. S. 484 ; 14 Jur. 387 ; 64 E. B. 435 ; 
affd., 15 L. T. O. S. 389, L. C. 

Annotation : — Reid. Jlr United English S:. Scottish Assurance 
Co., hJj’ p. Hawkins a»08), 3 Ch. App. 787. 


6064. Add. Annotations: — Consd. 2^ Stanton, [1928] 
1 K. B. 464. Raid. Re Stanton, Hogg v. 
Maule (1927), 44 T. L. B. 118. 

6111a. Discretion of court.] — ^The dis- 

cretionary power of allowi^ a question to be 
ut at a public examination given to the ct. 
y Cos. (Winding-up) Act, 1890 (c. 03), 
B. 8 (7), is in no way limited by the other 
provisions of that sect., but is a discretion 
that must be judicially & carefully exercised 
under all the circumstances of each particular 
case.— Be London & Globe Finance Co,, 
Ltd. (1902), 60 W. B. 253. 

6133. Add. Annotation : — Refd. Bobinspn v. South 
Australia State (No. 2), [1931] A. 0. 704. 

6137a. .] — Re Oxford & 

Worcester Extension & Chester Junction 
By. Co., Potter’s Case (1849), 1 De G. & 
Sm. 728 ; 6 By. & Can. Oas. 628 ; 18 L. J. Ch. 
247 ; 13 L. T. O. S. 320 ; 13 Jur. 691 ; 63 
E. B. 1270. 

Annotations : — Consd. Re South Essex Estuary & Tloclama- 
tion Co., Ex p. Pain Si Layton (18G9), 17 W. 11. 27.5. 
Refd. He Shrewsbury & Leicester Ry., lie Vardy (1851), 
20 L. J. Ch. 325 ; Hope v. Jdddell (1855), 20 Boav. 438. 

6150. Add. Annotations : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. B. 853; Re Btic, 
[1928] Ch. 861. 

6150a. .] — Re City Equitable Fire In- 

surance Co., Ltd., No. 3059a, ante. 

6150b. -.1 — (1) The liquidators of a co. issued a 

summons under 1908 Act, s. 215, against 
the secretary of the co., asking for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 
director : — Held : the operation of sect. 215 
was not applicable to all cases in which a co. 
had a right of action against an olficcr of the 
CO., but was limited to cases where there had 
been something in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 
the summary jurisdiction under sect. 215. 

(2) No set-off is permissible as against a 
claim under sect. 215. — Re Etic, Ltd., [1928] 
Ch. 861 ; 97 L. J. Ch. 460 ; 140 L. T. 219 ; 
[1928] B. & C. B. 81. 

6154. Add. Annotations : — Distd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. B. 118. Refd. He 
Stanton, [1928] 1 K. B. 464. 

6154a. Discretion of court — As to sum payable by 
person liable.] —lie Home & Colonial In- 
surance Co., Ltd., No. G858b, post. 

6158. Add. Annotation : — ^Refd. Weld v. Petre, 
[1929] 1 Ch. 33. 

6161. Add. Annotations: — As to (1) Consd. Re 
Etic, [1928] Ch. 861. As to (2) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. B. 


creditors as is sent to those who are 
ordinarily deemed to be creditors, but 
the trustee’s failure to do so does not 
invalidate the meeting, unless the 
irroffularity has prejudiced the share- 
holders. — lie Patricia Appliance 
Saops, Ltd., [1923] 3D. L. R. 1160 ; 
62 0. L. R. 216 ; 2 C. B. R. 466.— CAN. 

PART III. SECT. 36, SUB-SECT. 10.— 
B. (a). 

so. Use of informeUion — In snhscQuent 
criminal proceedinas .] — Information de- 
rived in the course of an examination 
under Indian Companies Act, s. 195, 


can be used by a public servant charged 
with the investigation of a criminal 
offence, & such officer should bo 
allowed to inform himself as to any- 
thing which might have come to light 
on such oxanUnation . — He Regent 
Park Syndicai’e. Ltd. (1929), I. L. R. 
57 Calc. 424.— IND. 

PART HI. SECT. 38, SUB-SECT. 10.— 
B. (f) iii. 

8110 i. Whxiher iustified— Examina- 
tion of officer .] — An officer of a co. 
summoned for oxamlnation must, on 
the examination, disclose the informa- 
tion he has ooncomlng the trade, deal- 
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ings, estate or effects of the oo. in 
liquidation, regardless of whether he 
acquired it in his official capacity or 
otherwise, subject to his right to object 
to incriminating quostions & those 
involving professional privilege . — Re 
McMillan Grain Co. & Windino-up 
Act. 11927] 3 D. L. R. 229 ; [1927] 
1 W. W. R. 899 ; 36 Man. L. R. 454.— 
CAN. 

PART in. SECT. 88, SUB-SECT. 10.— 
C. (d) 1. 

•d. Something in natvre of mis- 
conduct .] — To make a person liable 
under Cos. Act, 1908, s. 254, ho must 



VoL Z.— Gompanies* Cases 6161- 6283b. 


853. Generally, Retd* Be Home & Colonial 
Insurance Co., [1930] 1 Ch. 102. 

6169. Add, Annotation : — Consd. Be Qtic, [1928] 
Ch. 861. 

6178. Add. Annotation : — ^Refd. Be City Equitable 
Fire Insce. (1924), 40 T. L. B. 853. 

6178a. Article relieving directors from loss— 

Unless arising from wilfid neglect or default.] 
— Be City Equitable Pirb Insurance Co., 
Ltd., Ho. 3059a, ante, 

6173b. .] — Be Etio, Ltd,, No. 6160b, ante. 

6176a. Transactions in cotton futures.] — Re David 
Healey & Son, Ltd., District Bank, Ltd. 
V, Healey (1929), 74 Sol. Jo. 41. 

6180a. Wrongful admission of -proof — Failure to 
investigate claim.] — Be Home & Colonial 
Insurance Co., Ltd., No. 6858b, post, 

6180b. Extent of liability — ^Discretion of court.] — 

Be Home & Colonial Insurance Co., Ltd., 
No. 6858, poet. 

6182. Add, Annotations: — As to (1) Consd. Be 
Btic, [1928] Ch. 861. As to (2) Apld. Be A 
Debtor, [1927] 1 Ch. 410. Refd. lU Home & 
Colonial Insurance Co., [1930] 1 Ch. 102. 

6183. Add. Annotation: — Apld. Be A Debtor, 
[1927] 1 Ch. 410. 

6183a. .] — Be Etic, Ltd., No. 0150b, ante, 

6189. Annoiaiion : — As to (1) Refd. Be 

Fenton (No. 2), Fx p, Fenton Textile Assocn., 
Ltd., [1982] i Ch. 178. 

6212. Add. Annotation : — Refd. Be City Equitable 
Fire Insce, (1924), 40 T. L. B. 853. 

6222. Add, Annoiaiion : — Refd. Be Darwen A- 


Pearce, Associated Paper Mills v, Barnes 
(1926), 95 L. J. Oh. 487. 

6229. Add. Annoiaiion : — Refd. Spencer v. Ash- 
worth Partington, [1925] 1 R. B. 589. 

6293a. Excess of liability of contributories — 

Right to refund.] — ^An insurance co., the bulk 
of the shares of which were only partly paid 
up, was ordered to be wound up by the ct. 
Those shares being held at the date of winding- 
up by another co., also in liquidation & 
insolvent, the liquidator of the insurance 'co. 
made two calls, the first of la. a share in 1925, 
& the second, described as a “ final call,*’ of 
la. Qd, a share in 1927, on the B. contributories 
who held the shares before they had been 
transferred to the insolvent co. The pro- 
ceeds of these calls, together with the other 
assets of the co., were insufficient to pay all 
its creditors in full, but, apart from the other 
assets, exceeded by some £10,000 the total 
amount of the debts & liabilities of the co. 
contracted at the date when the B. con- 
tributories ceased to be members of the co. : — 
Held : the surplus did not form part of the 
assets of the co., but must be refunded to the 
B. contributories. The call must first be 
enforced against all B. contributories who 
had not paid it, so as to produce equality 
of contribution & distribution. — Be City op 
London Insurance Co., Ltd., [1932] 1 Ch. 
226 ; 101 L. J. Ch. 124 ; 146 I.. T. 296 ; 48 
T. L. li. 169 ; 76 Sol. Jo. 29 ; [1931] B. & 
0. B. 129. 

6293b. Enforcement of call — ^Notwithstanding right 
to refund — ^Necessity for equality of contribu- 
tion & distribution.] — Be City op London 
Insurance Co., Ltd., No. 6293a, ante. 


be shown to have been guilty ot some 
misconduct by which the co. has 
suffered loss. There must be actual 
loss or damage measurable in tenns of 
money.— 7e« limcK Salios, Ltd., [192G] 
N. Z.L, R. 24.— N.Z. 


PART III. SECT. 36, SUB-SECT. 10.— 
C. (d) iii. 

Be. Paymenia to discharge directors' 
liabilitV on t/uarantee,] — When a co, la 
insolvent to its directors’ knowledge, & 
the directors cease payment of all but 
small Sc pressing accounts & pay all 
the rest of the co.'s takings into the 
bank to wipe out the co.’s overdraft, not 
with intention to prefer the bank, but 
in order to wipe out the directors* 
liabihty as sureties under their persona] 
guarantee of the overdraft, such pay- 
ments do not amount to a misfeasance 
or breach of tnist within Cos. Act, 
1908, 8. 254. — Pe Linnet (H.) & Co., 
Ltd., [1925] N. Z. L. R. 907.— N.Z 

8f. Failure to have balance sheets 
prepared — Giving guaraniees — Improper 
payment of dividends,] — In the winding 
up of the F. co. under order of ct. it 
was disclosed, inter alia, that its 
liabilities included a large sum due on 
foot of CTarantees in respect of tho 
debts of the O. co.. In whion tho F, co. 
owned all tho shares. Sc also that sub- 
stantial sums had been withdrawn 
from reserve Sc utilised In the payment 
of dividends on preference shares : — 
Held: (1) the failure to have proper 
boJanoe sheets prepared, & tho giving 
of guarantees to the C. co. Sc tho pay- 
ment of the preference dividends were 
wilful acts or defaults on the part of 
all the directors, & they were accord- 
ingly liable to make good tho amount 
payable on foot of the guarantoes Sc 
also to replace the amounts paid as 
preferonco dividends. — Re Fulton 
(.Torn) SC' CA),, Ltd., [1932] I. 11. 35.— 
IR, 


PART III. SECT. 36, SUB-SECT. 10.— 
C. (g). 

6201 !. Position of liquidator on 
summons — Security for costs — Whether 
court will order.] — On a summons for 
an order requiring the liquidator to 
give security for costs : — Held : 
although the ct., in the exercise of its 
general jurisdiction, could order security 
to bo given, nevertheless the established 
practli^o in the English cts. should be 
followed. Sc the summons must be 
dismlsflod. — Re New Zealand Gun 
Machine Co., Ltd. (In Liquidation), 
11927J N. Z. L. R. 100.— N.Z. 


PART III. SECT. 36. SUB-SECT. 10.— 
£. (a) iii. 

6221 i. When liable as contributory — 
General rule,] — A past member of a 
limited co. may be liable to contr bute 
to its assets in a winding up, notwith- 
sttinding the fact that the existing 
members at the date of the oommenoe- 
raent of the liquidation hold fully- 
paid shares only. — Re Southern Cross 
MOTOR Fuels, Ltd., Ex p. Kelleway, 
[1926] V. L. R. 627 ; 48 A. L. T. 100 ; 
[1926] Argus L, R. 427.— AUS. 

sg. Who are jmsi members — Deceased 
joint shareholder,] — Upon tho death 
of one of several joint holders of a 
share in a limited oo., deceased becomes 
a past member within Cos. Aot, 1899, 
8. 33, Sc, in the event of the co. going 
into liquidation prior to the expiration 
of a period of one year from his death, 
his personal representatives oro liable 
to bo placed upon the B. list of con- 
tributories of tho CO. — Re Wool 
Trading Co., Ltd. (No. 2) (1920), 28 
S. VL N. S. W. 435 ; 45 N. S. W. W. N. 
113.— AUS. 


to tho creditors of the co. for tho 
amount not paid up on his shares. 
The co. was ordered to bo wound up 
imder tho Wlndlng-up Act (Dom.) : — 
Held : the liability of a shareholder 
with respect to the amount unpaid on 
his shares was a statutory one Sc not 
dependent on tho terms of the contract 
under which ho took the shares, &, 
therefore, the Statute of Limitations 
could not be relied on as a defence. — 
He Imperial Canadian Trust Co. 
Sc McKeaoub, [1929] 4 D. L. It. 381 ; 
2 W. W. R. 423 ; 38 Mon. L. It. 249 ; 
affg,, [1929J 1 W. W. It. 588.— CAN. 

sj. How enforced — Hight of liqui- 
dator to bring action.] — CJos. Winding- 
up Act (Sask.), 88. 15 & 22, which 
establish a summajn” statutory pro- 
cedure, enabling a liquidator to got 
payment from a contributory under the 
Act Instead of proceeding by action, 
are only permissive Sc not obligatory. 
Sc the liquidator Is not bound to have 
recourse to that procedure but may 
proceed by way of action. — ^Masecak 
V, McKenzie Sc Son, [1924] 2 D. L. H. 
1242 ; 2 W. W, R, 521.— CAN. 

PART III. SECT. 86, SUB-SECT, 10.— 
E. (0). 

t i. . 1 — There is nothing In 

Wlndlng-up Act to justify the suggestion 
that in sotUing the list of contributories 
regard Is to be had only to those share- 
holders whose liability is subject to 
call. — Re National Stadium, Ltd. 
(1924), 55 O. L. R. 199.— CAN. 

sk. Deceased shareholder.] — 

Re Canadian Cordage Sc Manu- 
facturing Co. (1923), 54 O. L. R. 
486.— CAN. 


PART III. SECT. 86, SUB-SECT, 10.— 
E. (b). 

623S i. Termination of liabUUy — 
Whether Statute of Idmitatians applic- 
able,] — A co.’s Act of Incorpn. provided 
that every shareholder should bo liable 
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PART III. SECT. 86, SUB-SECT. 10.— 
£. (6) ii. 

6296 il, .1 — A member of a 

00. in liquidation is liable in respect of 
unpaid calls, even though, as against 
the CO., tho realisation of such calls 
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6d46. Add, Annotation: — As to (1) Refd. Swift 
V. Board of Trade, [1025] A. O. 620. 

6859. Add, Annoiation : — Refd. Henry v, Foster 
(Arthur), Henry t;. Foster (Joseph), Hunkr 
V, Dewhurst (1031), 146 L. T. 225. 

6861. After this case add : — 

.] — Compare Fowler v. Commercial 

Timber Co., IjTD., No. 3491a, ante, 

6862. Add, Annotation : — Apld. Snow (W. R.) 

& Co. (1930), 74 Sol. Jo. 201. 

6868a. For salary for dismissal without 

notice.] — Where a clerk claimed to be paid 
out of the assets for services rendered, & 
a year’s salary for dismissal without notice, 
contrary to agreement : — Held : he was 
entitled to the salary as claimed. — Be 
Madrid Bank, Ex p, Williams (1866), L. B. 
2 Eq. 216 ; 35 L. J. Ch. 474 ; 14 W. R. 706 ; 
suib nom. Be Madrid Bank, Ltd., Ex p. 
Holder, Ex p, Williams, 14 L. T. 456. 

Annotations Refd. Re Madrid Bank, WUkhu^on’s Case 
(1807). 15 W. U. 331; Re General Exchange Bank. 
Preston's Claim (1868), 19 L. T. 138. 

6392. Add, Annotation : — Consd. Be Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 

6394a. .] — The society, under a loan 

stock trust deed, issued loan stock bearing 
interest at 7 per cent, with a quinquennial 
bonus of 2i per cent. Under the trust deed, 
entered into by the society with trustees for 
the stockholder's, an amoimt equal to 7J per 
cent, on the par value of the stock was to be 
paid to the trustees, for apportionment to 
the interest & to a fund for the bonus. At 
the date of an order for the winding up of the 
society, most of the stockholders h^ received 
payment in full of interest at 7 per cent, on 
the amount of loan stock issued, up to & 
including a date seven months before the 
order. The trustees lodged with the 
liquidator a proof stated to bo for cash 
advanced on loan ; & this summons asked 
(i) whether the proof should be rejected to 
the extent of int/or'est proved for above 7i per 
cent, up to the date of the commencement 
of tlie winding up ; (ii) whether interest 
should be calculated, at 5 per cent., to the 
date of the order or to the commencement 
of the winding up ; & (iii) whether Bkpey. 


Act, 1014 (c. 59), s. 66 (2) (5), had any 
application to proof or dividend in respect 
of the loan stock ; — Held : (1) the amounts 
proved for by the trustees were to be com- 
puted only to the date of the commencement 
of the winding up ; (2) Bkpey. Act, 1914 
(c, 59), s. 66, was not incorporated b^ 1908 
Act, s. 207, so as to apply in the winding 
up of an insolvent oo., A that the trustees’ 
proof was therefore calculable at the rate of 
7J per cent. — Be AoRicuLTtrBAL Wholesale 
Society, [1929] 2 Oh. 261 ; 98 L. J. Oh. 396 ; 
141 L. T. 661 ; 46 T. L. R. 467 ; [1929] 
B. Sc 0. R. 64. 


Annotations.* — As to (2) Apld. Re Wells, (1^)29] 2 Ch. 269. 
N.F. Re Bush. Llpton (B.), Ltd. v. Mackintosh, [1930] 2 
Oh. 202. 


6396a. Whether bankruptcy rules applicable.] 

-JRe Agricultural Wholesale Society, 

No. 6394a, ante. 


6899a. Adoption of balance sheet Including 
directors’ fees — Whether acknowledgment 
within Statute of Limitations.] — Be Coliseum 
(Barrow), Ltd., No. 3126a, ante. 


6403. Add, Annotation : — Consd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

6407. Add, Annoiation : — Generally, Refd. Be 
Vocalion (Foreign), Ltd. (1932), 48 T. L. R. 

. 525. 

6409. Add. Annotation : — Consd. Be Pitchford, 
[1924] 2 Oh. 260. 

6409a. Rule limiting rate of interest.] — Be 

Agricultural Wholesale Society, No. 

6394a, ante, 

6409b. Rule relating to copyright or interest in 
copyright vested in bankrupt.] — A book was 
published by Oo. No. 1 imder an ordinary 
royalty agreement. Thereafter Co. No. 1, 
with the consent of the author, gi'anted to 
Oo. No. 2 the exclusive right of publishing 
a cheap edition subject to the payment of a 
royalty to Co. No. 1, & Oo. No. 1 agreed with 
tlie author to pay to him a half share of such 
royalty. Co. No. 1 went into voluntary 
liquidation. Sc the liquidator contended that 
the author was not entitled to payment in 
full of a half sliare of the royalty received 
or to be received from Co. No. 2, but must 


may have become barred by limita- 
tion. — Re Dehra Dun-Mu880orie 
Electric Tramway Co., Ltd., Re 
Panna Lal (1927). I. L. R. 60 All. 
476.--IND. 

6298 1 . Power of liquidator to 

make immediate call — For whole of 
unpaid balance on shares.] — Re Irm^ 
Co-operative Co., Ltd., Re Love 
& Knudsox, [19251 1 D. L. R. 27 ; 
[19241 3 W. W. R. 860.— CAN. 


PART III. SECT. 36, SUB-SECT. 11.— 
A. (c). 

6357 ii. .] - In Oct. 1007, 

R., .T., I., G., & H., five directorH of 
('. & Co., Ltd., entered into agreements 
under whieb they became employees of 
the (M)., eaeli rt'wlv.lng a salary & one- 
fifth of the net profits. The agree- 
jiionts were to remain in forC/C for ten 
ymrs, uule.sri terminated as therein 
provided. ]{., being imable to attend 
to tlH^ biihinc BS of the co., entered into 
a new agn^ment dated June 14, 1911, 
whereby Jus prior agi'ceinent wae 
annulled, & it was agreed that be his 
personal reproscutatives shonld con- 
tinue to be paid one -fifth of th«i net 
profite, BO long as he or they i'ctainf‘d 
the sliaro intorost in the capital of the 
CO., which ho then held, in one nn- 


liivided holding. The agreements with 
the other directors were not cancelled, 
but, by supplemental €igreements, it 
was provided that if they gave up their, 
employment with the co. they also 
would continue to receive their 
respective one-lifth shares of the net 
profits, so long as their respective 
shares in the oo. were retained in one 
holding. H. died in 1918 ; G. in 1914 ; 
R. in 1919. In 1920 £3,000 was 
appropriated in respect of directors’ 
Bnaros of the net profits, payable 
utidiT their agreements, & was placed 
to the ci'odlt of a directors’ nnniuiera- 
tion account. This sum was snbse- 
cjucntly divided into five sums of 
£600 & placed to the credit of their 
respective deposit accounts Mdth the 
co. The CO. had pow'er under its arts, 
of assocn. to fix tho remimcration of 
directors, & in purHuauco of a resolu- 
tion passed at the annual meeting of 
the 00 . on .Tune 11, 1920, a smu of 
£3,600 was placed at the disposal of the 
managing directors, then J. & X., 
& tw(» others, as a bonus for the year 
1919-20. Of this sum £1,300 was 
allotted to J. & I. respectively. The^ 
amounts not paid out, but were 
retained by the co! He placed to the 
credit of their deposit accounts in 
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1925. The co. having heitome in- 
solvent, wont into voluntary liquidation, 
& up to that time tho live sums of 
£600 He tho two sums of £1,300 liod not 
been paid to the persons who claimed 
them jf/cW .* (1) tho smus of £600 
claimed by the personal ropicscntatives 
of H., G., & K., were sums due to 
membei's of the oo. in tludr character 
of members by way of dividends, 
profits, or otherwise, witliin Cos. Act, 
1908, B. 123 (1 ) (vil), & accordingly tho 
I>orsons claiming those sums were 
not entitled to compete with the 
ordinary creditors of the co, in roBpoc1< 
iher(*.of ; (2) J. & 1„ having ooutlnued 
their employment with the oo. until 
after June 11, 1920, the sums of £600 
claimed on their behalf were payable 
to them under tholr contracts of 
oinployment, & not in their character 
of members of the co., & so did not come 
wdthin Cos. Act, 1908, s. 123 (1) (vll) ; 
(3) the sums of £1,300 duo to L, Sc to 
the personal representatives of J., 
were sums given to them, not by 
agreement, but under the arts, of 
assocn., & so were not payable to them 
in their character of members within 
Cos. Aol., 1908, s. 123 (1) (vli).— i/c 
ChNNAMOND Park 8c Oo., Ltd., 11930} 
J. 47 —IR. 
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prove in the liquidation for the value of his 
contract ; — Held : the author was entitled 
to x^ayment in full of the half share of royalty 
received or to be received by the liquidator 
from Oo. No. 2. — Henham v. Alston 
Bivbiis, Ltd. (1916), MacgiUivray Copyright 
Cases (1911-16) 330. 

Anmotaiion : — Distd. jRc Health Vromotion, Ltd., [1932] 1 
Oh. 66. 

6409c. — ^Bkpoy. Act, 1914 (c. 69), s. 00, 

does not apply in the winding up of an 
insolvent co. 

Two authors entered into agreements with 
a publishing co. for the exclusive right to 
print & piiblish certain books written by 
them. The copyright in some of the books 
was to go to the co., in others, to remain to 
the authors : & royalties were payable to 
the authors as in the agreements provided. 
The co. went into volimtary liquidation, & 
the liquidator sold its assets, including coiiies 
of the books ; k it was agreed by a later 
agreement between liim & the purchaser that 
nothing in the a^i*eeinent should prejudice 
the ijurchaser’s right to sell them. The co. 
became insolvent. On a summons to deter- 
luino whetlier, where the copyright or some 
interest in it was vested in tJie co, at the date 
of the resolution to wind up, the sale was 
subject to Bkpey. Act, 1914 (c. 69), s. 60, 
& whether, where the copyright was not then 
vested in the co., the consent of the authors 
was necessary to the sale : — Held : Bkpey. 
Act, 1914 (c. 59), s. 60, is not incorporated in 
Cos, Act, 1929 (c. 23), s. 262, & therefore 
did not apply to the rights of the authors. — 
He Health Promotion, I/ro,, [1932] 1 Oh. 
06; 101 L. J. Oh. 58; 146 L. T. 211 ; [1931] 
B. k 0. R. 97. 

6414. Add, AmioiaUon : — Refd. lie Katherine et 
cie, Ltd., [1032] 1 Oh. 70. 

6421. Add, Annotation : — Consd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 
358. 

6427. Add, Annotation : — Retd. Re City life 
Assce. (1926), 42 T. L. R. 46. 

6428. Add, Annotation : Refd. Re Bailey, Duchess 
Mill, Ltd. V, Bailey (1932), 76 8ol. Jo. 660. 

6431. Add. Annotalioi :--Refd. Re Bailey, Duchess 
Mill, Ltd. r. Bailey (1932), 76 8ol. Jo. 660. 

6436a. - — .] — In a common law action by a co» 
in liquidation against a shareholder for a 
call made before the liquidation, deft, has 
no right of set>off in respect of sums alleged 
to be due to him from the co. — Alliance 
Film Ookpn., Ltd. v. Knoles (1927), 43 
T. L. R. 678. 

6442a. .] — Applt., the managing director of 


PART III. SECT. 36, SUB-SECT. 11.— 
C. (a). 

6423 I. ,3 — Shareholdem are not 

entitled to set off against tbelr liability 
for immediate }>aymont of the amounts 
unpaid on their shares any dividends 
owing to them.— Irma Co-opera- 
tive Oo., Ltd., Re Love & Ki^nDsoN, 
ri9253 1 D. L. K. 27 ; fl9243 3 W. W. R. 
850.— CAN. 

o. Add " revsd, 16 S, 0. R. 456.” 

o 1. — Claim ta indemnity in f 

of shareit held as trustee.}^!). Sc P. 
were joint managers of the M. Bank, 
Sc, whUe so acting, a number of stocks, 
shares, Sc other securities, & amongst 
others, <340,000 Consols, & ^£60,000 
Now Tliroe Per Cent. Stock, wok*! 


a oo. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr, 1926, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, k in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. 
non-compliance with that order, a bkpey. 
notice was served upon him, k a receiving 
order made against him, the registrar 
refusing to allow applt. to set off against the 
amount he had been so ordered to repay 
to the liquidator the sum for which he had 
recovered judgment against the co. : — Held : 
the indebtedness of applt. having been 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off ; the 
X>ayment by the liquidator being void as 
a fraudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to rei)ay 
to the liquidator, k his only right was to 
prove in the winding up with the other 
creditors.*— RIc A Debtor (82 of 1926), [1927] 
1 Ch. 410 ; 136 L. T. 349 ; suh nom. Re 
Mumpord. Debtor v. Petitioning Creditor, 
Ex p. Official Receiver, 96 L. J. Ch. 75 ; 
[1926] B. & C. R. 165, D. C. 

6444. Add. Annotations : — Folld. Re City Equitabl(3 
Fire Insurance Co. (2), [1930] 2 Ch. 293. Refd. 
Re City Life Assce. (1925), 42 T. L. R. 45. 

6445. Add, Annotations : — Apld. Re A Debtor. 
11927) 1 Ch, 410. Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Oh. 178. 

6446. Add, Annotations: — As to (1) Refd. lie Fenton? 
Ex p, Fenton Textile Assocn. (1930), 99 L. J* 
Ch. 358. As to (2) Refd. Re City Life Assce., 
[1926] Ch. 191. 

6447. Add, Annotations: — As to (2) Apld. Re 
City Life Assce., [1926] Ch. 191. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 
Generally, Refd. Re Fenton, Ex p, Fent-on 
TextUe Assocn. (1930), 99 I.. J. Ch. 358. 

6448. Add. Annotations : — X^onsd. Re City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 
293. Refd. Re Fenton. Kx p, Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 

6455a. Joint partnership debt — Creditor 

member of firm.] — In the winding up of a co. 
the liquidator sought to set off against a debt 
due by the co. to a ci-editor a debt alleged 

was made t.hat the estate & iDterest of 
I). & F. In the £l(),nou Consols Sc 
£60,000 New ThiXHj l»er Cent. Stoe.k 
should vest In I). & the liquidators 
of the M. Bank. The Bank of Ireland 
having been i)ald oft, the £40,000 
Cons^ & £60,000 New Three Per 
Cents, were, on Oct. 5, 1885, transfeiTcd 
itito tho names of 1). A the licinldators. 
The liquidators placed D. on the list 
of contributories In respect of the 801 
share's. & mado a call tlxercon : & thes' 
also ro(iiiired Ih to join with thotn 
in realising the stock. I), claimed to 
bo indemnifled against the calls out of 
, these stocks : — EeUl : as against 
creditors, D. had no such right of 
indeniiiity, — Rr. Muxster Bank, Ltd. 
(Ditlox’s Claim) (1886), 17 L. R, Ir. 
311.— IR. 


transferred into theh* names, as Irnsl^.'t.'s 
for the bank. There was also assigned 
to them by certaiJi eustomers of the 
bank 801 shartxs in tho bank Itsoif, 
as sccMirlty for moneys duo, or to 
bectomc due, from them to the bank ; 
6c those slxai'es were, at the date of the 
liquidation, standing in the names of 
D. Sc F. During the years 1883 5: 
1884 the £40,000 Consols, & £60,(i00 
New Thrt^e J*er Cent. Stock, wcihj trans* 
ferr»'d to tho Bank of litdand, as 
s<Kiurity for advances to the M. Bank 
on an account entitled in the name 
of tho Governor Sc (Jo. of the Bank of 
Ireland, ” in collateral account with 
D. Sc F., both of the M. Bank.’^ The 
M. Bank stopped payment in July, 
1885, Sc was being wound up. F. 
absconded, Sc on Oct. 1, 1885, an order 
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to be due to the co. by a partnership firm 
of which the creditor was a member : — 
Held : the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due* by the co. to the partner. — 
Re Pennington & Owen, Dtd., [1026] Ch. 
825; 95 L. J. Oh. 93; 134 L. T. 66; 41 
T. L. R. 667 ; 69 Sol. Jo. 759 ; [1026] B. & 
0. R. 39, C. A. 

6456. Add, Annotation : — Retd. Re Clemmons 
AJuminium (1924), 94 L. J. K. B. 487. 

6460. Add, Ciiations ;~~130 L. T. 1 ; [1923] 

B. &; 0. B. 114 ; affg. S. 0. sub nom. 
Re Webb (H. J.) & Co. (Smithfielb, 
London), Ltd., [1922] 2 Ch. 369. 

Add. Annotations : — ^Refd. Re Winget, Burn 
V. Winget, [1924] 1 Ch. 550 ; Re Cockell, 
Jackson v. A.-G., [1931] 1 Ch. 389. 

6462. Add. An'noiations : — ^Refd. Re Winget, Burn 


V. Winget, [1924] 1 Oh, 550 ; A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

6465a. Rates paid by director— Preferential 

rights of director.] — Re Lamplugh Iron Orb 
Co., No. 3105a, ante. 

6466. Add. Annotation : — Retd. A.-G. v. Jackson 
(1932), 48 T. L. B. 261. 

6467. Add. Annotation : — Refd. Be Clemmons 
Aluminium (1924), 94 L. J. K, B. 487. 

6472a. No exclusive employment — Or 

fixed hours.] — ^Anglo-Austrian Confection- 
ary Co., Ltd., Bartlett v. The Company 
(1912), Y. a 0. P. 

6477a. .] — Re General Radio Co., 

Ltd., First Co-oPBRATrvB Investment 
Trust, Ltd. v. The Co., [1929] W. N. 172. 

6500. Add. Annotation : — ^Refd. Be Houlder, [1929] 
1 Ch. 205. 

6506. Add. Annotation : — ^Apld. Re Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 


PART III. SECT. 36 SUB-SECT. 11.— 
D. (a). 

h i. Rmt.] — ^A landlord of a 

00 . iu liquidation has a preferential 
claim to pajTnent up to three months* 
rent, whore there are goods on the 
premises to that value at the date of 
liquidation. — Re Shrives & McKenzie 
Ptt., Ltd., [1926] V. L. K. 563 ; 48 
A. L. T. 99 ; [19261 Argus L. R. 442.— 
AUS. 

h ii. S. P. Re Carpenter Hades & 
Co., Ltd. (1926), 26 S. R. N. S. W. 
420 : 43 N. S. W. 'W. N. 116.— AUS. 


PART UI. SECT. 36. SUB-SECT. 11.— 
D. (b). 

sm. Price of wheat enwplted under 
State wheat scheme.] — The Minister 
charged with the administration of 
Wheat Marketing Acts sold a quantity 
of wheat to a co. which before payment 
went into liquidation : — Held : the 
debt being a Crown debt, tlie Minister 
was entitled to priority of payment iu 
the administration of the assets of the 
CO. In the winding up of a co. the 
Crown is not bound by the provisions 
of Cos. Act. 1893, & its amend- 
ments. — Re OcKERBY & Co.. Ltd. 
(1922). 25 W. A. L. R. 25.— AUS. 


sn. Price of C(kjI from Slate coal mine.] 
— 'rho Victorian IJalhvays Comrs. 
supplied coal from the Victorian State 
Coal Mine to a co. which subsequently 
went into voluntary liquidation. The 
Comrs. lodged a proof of debt with the 
liquidator in respect of the price of the 
coal, but, after having received two 
dividends, they claimed priority over 
the other creditors on the ground 
that the amount due was a debt due 
to the Crown : — Held : the debt was 
one due to the Crown, & was entitled 
to priority over the other debts of the 
CO.. Cos. Act, 1928, ss. 186, 208, not 
affecting Crown debts. — Re Oriental 
Holdings r*TY„ [1931] V. L. U. 279 : 
Argus L. R. 2GG.— AUS. 


so. Debt due to public Hoard.] — Moat 
Industry Act, 1915, No. 69 (N. S. W.), 
established a Board to admiuistor the 
Act, The Governor had power to 
veto certain of it** actions. The BoaM 
had wide powers, which it exercised 
at its discretion ; any power of Inter- 
ference which a Minister of the Crown 
possessed was not such as to make the 
acts of a d ministration Ids acts. Money 
received liy the Board was not paid 
into the general funds of the State, 
but to its oivn fund : — Held : a debt 
duo to the Board was not a debt due 
to the Crown. — Metropolitan Meat 
Industry Board v. Stierdy, [19271 
A. 0. 899 ; 137 L, T. 782; 43 T, h. R 
701. P. C.— AUS. 


sp. Contribidions under Unemploy- 
nient Insurance Acts.] — A co. was being 
wound up by the ct. under the pro- 
visions of the Companies (Consolida- 
tion) Act, 1908. &, in answer to the 
advertisement for claims against the 
CO., the liquidator received from the 
Department of Industry & Commerce 
a claim in respect of unpaid contribu- 
tions under the Unemployment In- 
surance Acts in respect or workmen 
employed by the co. Poition of the 
amount was claimed as a preferential 
payment under Unemployment In- 
surance Act, 1920, 8. 26 (l)rln respect 
of contributions payable by the co. 
during the four months before the 
commencement of the winding up as 
specified in that sect., & the balance 
was claimed as a State debt to rank 
next after the preferential debts & in 
priority to the ordinary creditors : — 
Held: the claim of the Department 
other than such portion as was payable 
under sect, 26 (1), was not payable in 
priority to the claims of the general 
creditors of the co. — Re A. & B. Taxis, 
Ltd., [1931] I. R. 87.— IR. 

8Q. Damaf/es for breach of contract.] — ■ 
Held. : the Cirow n, in the right of the 
Dominion Govt., had priority, iu 
respect of its claim for unliquidated 
daiuages for breach by the ship- 
building CO. of a contract for the build- 
ing of ships, over the claims of a city 
corpn. & electric comrs. for taxes & 
the pricti of power supplied. — Toronto 
(City) & Toronto Eleotrio Comrs. 
V. Wade, [1931] 4 D. L. R. 928 ; O. R. 
470 ; affd., 11932] 3 D. L. XL 509.— 
CAN, 


PART III. SECT. 36, SUB-SECT. 11.— 
D. (c) 

St Municipal taxes dr taxes due to 
Public Utilities Commission — Payable 
before Crown claims.] — Re Inter- 
national Metal Works. Ltd., Ex p. 
ll.. [1925] 1 D. L. R, 309 ; 5 C. B. R. 
378.— CAN. 


PART III. SECT. 36, SUB-SECT. 11.— 
D. (d). 

a i. .] — Hdd : a director of the 

CO., the secretary, a floor-manager & 
host, an entertainer &. the meml^rs of 
a band of musicians did not come 
within the definition of “ clerk or 
servant ** in s. 208 (i) (c) of Cos. Act. 
1915, Sc were therefore not entitled 
imder the section to preferential claims 
for salary or wages. — Re Esplanade 
Theatre, Ltd. (In Liquidation) 
(1929), V. L. R. 237 ; Argus L. E. 
198.— AUS. 

s (p. 946) i. — Meaning of ** going 
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into liguidaiion.**] — Bkpey. is a ** going 
into liquidation ** within soot. 100 
(1) (5) of Cos. Act, R. S. O.. 1927.— 
Davey V. Gibson, fl930] 3 D. L. E. 
606 ; 65 O. L. E. 379 : 31 C. B. E. 
341 ; affg.. [1930] 2 D. L. R. 139 ; 64 
O. L. 3i. 627 ; 11 C. B. E. 138.-— CAN. 

Bt. Effect of Bankruptcy Act, e. 
48 (4).] — The above sect, does not 
restrict the amount of the debt for 
which an olBc>cr. director or shareholder 
of a CO., which has made an authorised 
assignment, may in the first instance 
prove, & postpone the right to prove 
for the balance until all other creditors 
have been paid in full, but while allow- 
ing him to prove for the full amount of 
his claim, it merely restricts the 
amount of payment or satisfaction in 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other creditors have boon 
satisfied. — He Calgary Furniture 
Store, Ltd. & Higgs, [1924] 2 D. L. H. 
308 ; 11924] 1 W. W. It. 1137; 4 
C. B. R. 538.— CAN, 


PART III. SECT. 86. SUB-SECT. 11.— 
E. (a). 

■V, Not bondholders under un- 
registered trust mortgage.] — Re Beaver 
Truck Co. (Ont.), [1020] 1 D. L. E. 71. 

—CAN. 

sw. Bondholders — Notivithstanding 
abandonment of lien against purchaser 
of assets.] — Re St. John River Log 
DRmNO Co. (N. B.), [1927] 3 D. L. R. 
800.— CAN. 


PART III. SECT. 36, SUB-SECT. 11.— 
E. (b). 

6490 i. Whether proof for total sum 
due at time of claim — Where securities 
realised before claim.] — Where a secured 
creditor realises on his securities him- 
self without sending in a claim to the 
liquidator or valuing his securities, ho 
is debarred from ranking on the estate 
for any deficiency. Sc must be regarded 
as standing outside the liquidation 
proceedings. — McFarland v. London 
Sc Lanoashire Guarantee Sc Accident 
Co. (Can.). [1927] 3 D. L. E. 67.—- 


sy. Whether interest on balance after 
security exhausted can he added.] — In 
the liquidation proceedings of an 
insolvent co. a secured creditor after 
having exhausted hie security cannot 
in proving as regards the balance of his 
debt unsatisfioa include Interest after 
the date of the winding up order. — 
Oppenheimer V. Moola (1929), I, L. R, 
7 Ran. 614.--IND. 



VoL X. — Companies, Cases 6517a— C679a. 


6517a, Right to consider set-off.] — liquidator, 
when examining a proof of debt with a view 
to its admission or rejection, is entitled also 
to examine a set-off to such proof, if it is a 
matter of accoimt, in order to arrive at the 
amount, if any, for which the proof is to be 
aUowed. — Be National Whole Meal Bread 
& BiscmT Co., [1892] 2 Ch. 467 ; 67 L. T. 
293 ; 40 W. R. 691 ; 36 Sol. Jo. 640. 

6588a, On footing that company insolvent — 
Company found solvent — Right to prove for 
balance.] — compulsory order having been 
made for the winding up of a co. on the 
ground of its being just & equitable to make 
such an order, the costs of the co, of the 
petition were taxed & paid out of the assets 
on the basis that it was insolvent. The co. 
was ultimately found to be solvent, & the 
solr. claimed to prove in the liquidation 
for the balance of his bill of costs, being solr. 
& client costs incurred upon the instructions 
of the CO. & its directors in opposing the 
petition. The liquidator rejected the proof 
on the ground that the amount claimed repre- 
sented costs already taxed off the bill, & the 
registrar upheld his decision on the ground 
that there was no right of proof for any costs 
beyond the taxed costs of the petition under 
r. 192 of the Winding-up Rules, 1929 
Held : the solr. wfis entitled to prove for any 
unpaid balance of costs due to him from the 
CO., tliere being nothing to the contrary 
contained or implied in r. 192, which was 
conceined with the priorities of different sets 
of costs incmTed in winding up. There being 
sufficient to pay all creditors in full, the co.’s 
solr. was entitled to be paid his costs as 
between solr. & client, & the liquidator was 
ordered to admit the proof, subject to taxa- 
tion if he so desired . — Uc 0. B. & M. (Tailors), 
T.td., [1932] 1 Oh. 17 ; 101 I.. J. Ch. 6 ; 146 
L.\T. 118 ; [1931] B. k. 0. R. 69 ; 75 Sol. Jo. 797. 

6549a. Costs of summons by debenture- 

holders.] — The directors of a co. registered 
under 1862 Act, being empowered by their 
articles to borrow on debenture bonds any 
sums “ necessary ” for the business of the co., 
in Dec. 1865, issued twenty debentures of 
£100 eacli, all in the same form, by which 
they pledged “ the propeity belonging to 
us for the time being during the subsistence 
of the debenture, with all the buildings & 
stock on, & connected with, our said property, 
& all the receipts & revenues to arise there- 
from ; & declared that the entire debenture 
loan & interest should be a first charge on 
“ our undertaking k i^ropciiy k receipts k 
revenues aforesaid.” The business of the 
co. was to buy k sell land, to build, buy, k 
sell houses, to furnish houses for hotels, k 
to carry on the business of hotel keepers, A 


winding-up order having been made, the 
liquidator proceeded to sell certain freehold k 
leasehold estate belonging to the co. ; but 
the purchaser refused to complete unless 
the debenture-holders were satisfied. The 
debenture-holders thereupon took out a 
summons in Chambers ; — Held : after making 
aU just allowances to the liquidator in realising 
the fund, the debenture-holders, applying 
by way of summons in the matter of the 
winding up, were entitled to their costs, as 
well as to their principal k interest, out of the 
fund, in priority to all other charges. — Be 
Marine Mansions Co. (1867), L. R. 4 Eq, 
601 ; 37 L. J. Ch. 113 ; 17 L. T. 50. 

Annotation : — FoUd. lie Oriental Hotels Co., Perry v. 

Oriental Hotels Co. (1871), L. R. 12 Eq. 126. 

6555a. Payment of dividend to creditors of private 
company — Surplus assets handed over to con- 
tributories — ^Validity.] — Ditcham v. Miller, 
No. 5969b, ante. 

6663. Add. Annotation : — ^Apld. Sugden v. Urban 
Fire Insurance Co. (1930), 75 Sol. Jo. 60. 

6565. Add. Annoiationa : — Refd. Biddulph k Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1920), 95 L. J. Ch. 576; Be Wilts 
& Somerset Farmers (1928), 98 L. J. Ch. 17. 

6567. Add. Annotations : — to (2) Consd. Col- 
laroy Co. r. Giffard, [1928] Ch. 144. PoUd. Re 
John Dry Steam Tugs, Ltd., [1932] 1 Ch. 694. 

6569a. What are.] — ^A limited co.’s memo- 

randum of assocn. provided that the 
preference shareholders should be entitled 
in a winding up to such a share of the 
surplus assets as shall provide for the holders 
of prefci’ence shares an amount per share equal 
to one-half of the amount per share provided 
for the holders of ordinary shares, but so 
that the total sum so provided for the holders 
of the preference shares shall not exceed five 
shillings per share, the preference share- 
holders being entitled to no further participa- 
tion in the profits or assets ” : — Held : the 
expression “ surplus assets ” meant what was 
left after the payment of debts k the repay- 
ment of the whole of the preference &; 
ordinary capital. — Be Dunstable Portland 
Cement Co., Ltd. (1932), 48 T. L. R. 223 ; 
76 Sol. Jo. 95. 

6576. Add. Annotation : — Consd. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. li. 525. 

6578. Add, Annotation : — Consd. Be Vocalion 
(Foreign), I.td. (1932), 48 T. L. R. 625. 

6579. Add. Annotation : — Consd. lie Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 626. 

.] — 1929 Act, s. 177, by 

which no action or proceeding shall be con- 
tinued or begun witliout the ct.’s leave against 
a co. after the making of a winding-up 
order against, or the appointment of a pro- 


PART III. SECT, 36, SUB-SECT. 12.— 
B. (d). 

6628 i. Lifn on fund recovered hy his 
exertions — Costs incurred before winding 
up — Fund not under control of court ,] — 
A petition for a chargrinfir order wan 
presented by a law agent who had 
recovered a fund for a company 
registered In England. The ct. granted 
the order, notwithstanding the volun- 
tary liquidation of the company & 
the payment over of the fund to the 
liquidator in England. — Pnn.Tr v. 
WlT-<^ON (1911), 48 Be. L. U. 947.— 
SCOT 


PART III. SECT. 36, SUB-SECT. 12.— C. 

8z. Right of judgment creditors to 
interest ,] — On the liquidation of a 
co. judgment creditors who obtained 
tbelr Judgments after the commence- 
ment of the liquidation as well as those 
who obtained their Judgments prior 
thereto held alike entitled to interest 
out of any surplus remaining after 
payment of all the principal debts. — 
lie Colonial AssuiiANCB Co. (Man.), 
[1928] 3 W. W. R. 703.— CAN. 

PART III. SECT. 36, SUB-SECT. 12.— 

D. (0). 

m i. .) — Smebtons, Ltd. (In 
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Liquidation), [1928] N. Z. L. R. 190. 
— N.Z. 

PART III. SECT. 36, SUB-SECT. 18.— 
A. 

p i. Sale by morigagees in 

possession .] — ^A co. being in liquidation, 
the mtgees. went Into possession prior 
to the issue of the windlng-up order. 
The liquidator sought to restrain the 
mtgees. from selling without the 
sanction of the ct., on the ground that 
such sale would be a ** proceeding 
against the co.** : — Held : the mtgeoa. 
were proceeding rightfully . — Re Britisii 
Columbia Tik k Timber Co. (1908), 
14 B. C. R. 81 ; 9 W. L. R. 495.— CAN. 
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^dsional liquidator of, the co., does not 
apply to proceedings abroad. But proceed- 
ings abroad by a person or corpn. within the 
ct.’s jurisdiction can bo restrained by the 
ct., in the exercise of its equitable jurisdiction 
hi peTRonmny if that person has been properly 
served, within the jurisdictibn, with the ct.’s 
order restraining the proceedings. Wliere, 
however, a forei^ co. i*egistered in a foreign 
country & also in England, or other foreign 
creditor within the ct.*s jurisdiction, has 
given credit to an English co. registered & 
trading in the foreign country, knowing the 
English CO. to have attachable assets thei‘e, 
the ct. will not exercise its equitable juris- 
diction hi personam to restrain proceedings 
abroad, since it would not be just or equit- 
able io restrain them on the groimd either 
that th(^ foreign co. or creditor is within the 
ct.’s jurisdiction or that the foreign co. or 
creditor can be served with proceedings in 
England. If the Ei^li^ co. is wound up 
by the ct., its foreign branch is wound up 
by the foreign ct., the foreign co. or other 
creditor is free to y)rove the debt in the foreign 
count j-y A:, subject to the lex fori, U) bring 
an action there . — Jle Vocax.ion (IAuieign), 
Ltd., [1982] 2 Oh. 196; 48 T. L. R. 525. 

6581. Add, Citafion affd., [1867 JW. N. 178, J...1 J. 

6591. Add, Annotation : — Reid. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Oh. 92. 

6610. Add, A It nofat ion .'-Consd. Re Vocalion 
(horeigu), J.td. (1982). 18 T. 1.. R. 525. 

6624a. Delivery to liquidator — 1929 Act, 

s. 269 — Charge for costs of execution — What 
costs included.] — The costs of the execution 
referred to in Cos. Act, 1929, s. 269 (1), are 
limited to the sherifl’s costs & do not include 
the judgment creditors’ costs of issuing & 
serving the writ on the sheriff. — Be Woods 
(Bristol), Ltd., [1931] 2 Oh. 320; 100 L. J. 
Ch. 335 ; 145 L. T. 444 ; 47 T. L. li, 404 ; 
75 Sol. Jo. 458 ; [19.31] B. & V, R. 17. 

6627. After this case add: ---Ree, note, 1929 Act, 
s. 268. 

6649. After this case add : - 

.] -6Vc, now, 1929 Ac(, s. 268. 

6663, Add, Annotation : — Refd. lie South Rhondda 
Colliery Co. (1898), Ltd. (1928), 72 Sol. Jo, 463. 

6731. Alter this case add : 

.]- -/SVc, now, 1929 Act, s. 265 (2). 

6740. Add, Annotation : — Reid. Re Lloyd’s Fur- 
niture Palace, Evans v, Lloyd’s Furniture 
Palace, [1925] Ch. 853. 


6741. Add, Annotation: — Consd. Be A Debtor, 
[1927] 1 Oh. 410. 

6745. Add, Annotation : — ^Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 615. 

6746. Add, Annotation : — Consd. Be Fenton, Ex p, 
Fenton Textile Assocn. (1980), 99 L. J. Ch. 358. 

6746a. Payment to principal creditor — To reUeve 
surety.] — ^Where a payment has been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcy. Act, 
1014 (c. 59), 8. 44, enables the liquidator in a 
compulsory winding up to recover payment 
from the person actually preferred. 

A private co., of which a father son were 
the only directors & shareholders, was 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as being 
a fraudulent preference within 1908 Act, 
8. 210, & a preliminary objection being 
raised that in any event no order for 
repayment could be made : — Held : the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed. — Re Stanley (Q,) & Co., 
[1926] Ch. 148; 94 L. J. Ch, 187; 133 

L. T. 37 ; 69 Sol. Jo. 36 ; [1925] B. & 0. R. 1. 

6746b. Suffering judgment to go by default, h 

M. I. G. Trust, Ittd. (1932), 49 T. L. R. 15 ; 
76 Sol. Jo. 850. 

6756a. Order made without jurisdiction.] — By tU(i 
rules of a mutual marine insurance assocn., 
which was not registered under the Com- 
panies Act, it was provided that all pei*sons 
who effected an insurance with the assocn. 
should be members. No ship was to be 
insured for more than three-fouiLhs of its 
value, the person insuring i)aid a deposit of 
25s. jjer cent, on the amount of the insurance, 
A; in case of the total loss of a vessel, tlie 
membei*s w’ere to ]>ay the loser the amount 
for wliich he had insuied it rateably, accord- 
ing to the amounts assui*ed to them lespcc- 
t-ively. The assocn. consisted of moix? tliaii 
twenty members. A vessel insured by R. 
was lost, & the amount of the loss was referred 
to arbitration. R. assigned his claim to his 
bankers, who obtained judgment in R.’s 
name on the award, &, not obtaining pay- 
ment, presented a petition to wind up tlie 
assocn., the petition stating that the assocn. 


PART HI. SECT. 36. SUB-SECT. 13.~ 

C. (a). 

sff. Jc.fion fur nu’gligf'nce.^ — Re (J. B. 
Wood, Lti*., Shvak r. Lee, 11932J 3 
W. W\ 1{. CAN. 

PART III. SECT. 36, SUB-SECT. 13.~ 

D. (a). 

n. Add ** reved. 23 A. R. 426.'* 


PART HI. SECT. 36, SUB-SECT. 13.~ 
D. (c). 

sb. Writ filed after minding-up order.} 
-Held : not to constitute a lion, even 
for cobts, against the property of a 
CO. hi liquidation. — Re Ljbitch Con- 
LIERIEH, Ltd. (Alta.), [1926] 1 D. L. R. 
1183 ; 11926] 1 W. W. R. 628.— CAN. 


PART III. SECT. 36, SUB-SECT. 16.— B. 

6741 i. Dchl due to directors — Set-off 
against amount unpaid on shares,]-'- 
Micheil V, Booth (192S), S. A. 8. R. 

3G7.— AUS. 


•d. General rule,] — In order to 
establish a fraudulent preference it 
must be clear that the substantial & 
dominant view of debtor was to give 
a preference, & It Is not sufiicient tlial 
the creditor was In fact preferred. — 
Re New Zealand Elrotrioal Ap- 
pliance Sc Engineebino Co., Ltd., 
11927] N. Z, L. R. 16.— N.Z. 

sf. Deposit of lease — To prevent 
credUoT cashing post-dated chegue ,] — 
Within the period of throe months 
prior to the bKpey. of a co. a lease was 
deposited with a creditor of the oo. by 
way of security & to prevent the 
creditor from cashing a post-dated 
cheque wldoh he held from the co. : — 
Held : as the purpose of the payment 
was to benefit debtor & to save him 
from creditors' pressure, there was no 
fraudulent preference. — Re Droobeda 
& District Oo-opbrativb Society, 
Ltd. 11924), 68 J. L. T. 42.— IR. 

sg. Loan of stock by directors to com- 
pany — Mortgage of stock — Assignment 
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of equity of redemption to directors .] — 
Miohell V. Booth, [1927 1 S, A. S. R. 
576.— AUS. 


PART III. SECT. 36, SUB-SECT. 17. 

sk. Order of province.) — To enforce 
an order of the ct. of another province 
made under Wlnding-up Act the regis- 
trar should, on production thereof, 
enter It without direction as an order 
of the Supreme Ct. of British Columbia 
& proceed upon it as an ordinary 
record of that ct. — Re Home Bank 
op Canada & Winding-Up Act, 
[1925] 1 D. L. R. 734 ; 34 B. 0. Vx , 
321.— CAN. 

PART in. SECT. 36,SUB-SE0T. 18,— C. 
t. Add " revsd, 14 8. O. R. 624.** 

sL Order dismissing winding-up peii- 
firni.]— Ifc Canada Nationaj. 
Insurance Co., [1931] 1 D. L. R. 751. 

—CAN. 
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oonsisted of more than seven members, but 
not etatbig that it consisted of more than 
twenty. The petition was served at the 
abandoned office of the assocn. which had 
ceased to carry on business, & the proper ad- 
vertisements were issued. On May 28, 1880, 
a winding-up order was made, no one appear- 
ing to oppose. In Nov. 1881, another 
member of the assocn. heard, for the first 
time, of the winding-up order, & within a 
week applied for leave to appeal against it : — 
Held: the order having been made by a 
superior ct. having jurisdiction in winding 
up, & having authority to decide as to its own 
competency, must, if the assocn. was one 
which ought not to be wound up, be treated 
merely as an erroneous order, & not as an 
order void for want of jurisdiction, & that 
the proper manner of getting rid of it was by 
appeal. — Be Padstow Total Lose & Col- 
lision Assurance Assocn. (1882), 20 Ch. I). 
137 ; 61 L. J, Oh. 344 ; 46 L. T. 774 ; 30 
W. R. 326, 0. A. 

Annotation : — Coxud. Re Bowling & Wclby’s Contract, 
[189o] 1 Ch. 603. 

6756b. Order of county court.] — This ct. will not 
entertain appeals from county ct. orders, 
unless the order appealed against has been 
completed & an office copy is produced for 
oiu* inspection (Eve, J.). — Re Parkbs Gar- 
age (Swadlincote), Ltd., [1929] 1 Ch. 139 ; 
98 L. J. Ch. 9 ; 140 L. T. 174 ; 45 T. L. R. 
11 ; [1928] B. & 0. R. 144, D. 0. 

6776. Add. Annotaiio'ns : — ^Refd. Cornish Mutual 
Afisce. V. I. R. Comrs., [1926] A. 0. 281; 
Greenberg v. Cooperstein, [1926] Ch. 667; 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. Q926), 135 
L. T, 673. 

6787a. .] “iio Consolidated South 

Rand Mines Deep, Ltd., [1909] 1 Ch. 491 ; 
78 L. .1. Ch. 326 ; 100 L. T. 319 ; 16 Mans. 
81 , V, A. 

6823a. Motion to validate debenture.] — Re 

Park Ward ^ Co., Ltd., No. 6186b, ante. 

6830. After this case acid : - 

On property.) — See, now, 1929 Act, 

B. 296. 

6857. Add. Annotation : — Consd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

6857a. .] — A voluntary liquidator of a co. is 


not a trustee within Trustee Act, 1926 
(c. 19), 8. 68 (17), & is not entitled to the 
indemnity given to trustees by sect. 30 (1). — 
Re Windsor Steam Coal Co. (1901), Lt’d., 
[1928] Oh. 009 ; 97 L. J. Ch. 238 ; 72 Sol. Jo. 
335 ; [1928] B. & C. R. 36 ; affd. on other 
grounds, [1929] 1 Ch. 151, 0. A. 

Annotation: — Refd. Re Home Sc Colonial Insurance Co., 
U93UJ 1 Oh. 102. 

6858a. ~ When investigating proof.]— Re Home 
& Colonial Insurance Co., Ltd., No. 
6868b, post. 

6858b. Whether liabie for negligence — On wrongful 
admission of proof.] — The H. Co. entered 
into an agreement for reinsuring marine lisks 
with the L. Co. Later, it was voluntarily 
wound up^ & B., the liquidator, agreed the 
L. Co.’s claim for a large sum, & paid divi- 
dends in respect of the claim. Following the 
practice of the co., B., notwithstanding the 
provisions of Stamp Act, 1891 (c. 39), Sc 
Marine Insurance Act. 1903 (c. 41), treated 
the agreement & the claim under it as valid. 
After the dissolution of the H. Co. he was 
advised that he should have disaUowed the 
claim, & the dissolution was annulled, but an 
action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
a misfeasance summons by a creditor of the 
co. : — Held : (1) a liquidator in the voluntary 
winding up of a limited co. is not, apaii 
from negligence, liable for wrongly admitting 
a claim by an alleged creditor ; (2) the 

liquidator did not, in the circumstances, 
fulfil his duty of investigating the claim of the 
L. Co., Sc was therefore liable as for mis- 
feasance under Cos. Act, 1908, s. 215, for 
admitting the claim of the L. Co. since it 
was in fact an invalid one ; (3) the Arts, of a 
limited co. cannot amount to a contract 
between the co. Sc its liquidator, Sc he could 
not therefore rely on an Art. absolving 
officers of the co. from liability except for 
fraud ; (4) the position of a hquidator 

examining a proof for admission or rejection 
in a winding-up is the same as that of a 
trustee in bkpcy. ; (6) in fixing the amount 
which a person liable for misfeasance under 
Cob. Act, 1908, s. 215, should bo ordered to 
pay or contribute to the assets of the com- 
pany, the ct. has a discretion, &, in the 


PART III. SECT. 36. SUB-SECT. 18.— 
D. (a). 

e 1. S. P. Re Dominion Shipbuild- 
ing & BEPAm Co., Ltd., [19261 8 
D. L. R. 274 ; 59 O. L. R. 89.— CAN, 

PART III. SECT. 36, SUB-SECT, IS.— 

H. 

•m. Ofdireciora appealing against 
order .] — Tlie directors of a oo. that was 
ordered to be wound up under Cos. 
Act retained in their hands certain 
moneys belonglnar to the oo. &: spent 
them on an appeal filed by the co. 
a^nst the order of the winding up. 
The appeal was unsuccessful &, there 
was no order of appellate ot.. allowing 
the costs of the oo.'s advocates out of 
the estate; — BM: the official liquida- 
tor could, under the directions of the 
•ct., afiow the expenditure, if Incurred 
bond fide, 8c up to a reasonable extent. — 
Moolla t. Official Liquidator 
(1928). I. L, R. 7 Ran, 84.— iSb. 

PART III. SECT. 86, SUB-SECT. 19.— 

to. Of credUor — Obtaining charging 


order.] — fie Saskatchewan Co-opera - 
nvE Elevator Co., Davidson e. 
Swanson (Sask.), [1928] 2 W. W. R. 
256.-M3AN. 

ip. Amount — Applicaiian of K. B. 
rule 961.1 — ^Althou^ a petition for the 
winding-up of a oo. under Winding- 
up Act, R. S. C., 1927, is dismissed, it Is 
a proceeding under said Act, & K. B. 
rule 951, which limits certain costs to 
1300 Sc disbursements, does not apply 
thereto. — Re Canadian National Eire 
Insurance Oo. Sc Brownstonb, [1931] 
1 W. W. R. 753 ; 2 D. L. R. 875 ; 39 
Man. L. R. 539 ; 12 C. B. R. 338.— 
CAN. 

■q. .] — Re Canada Na- 
tional Fire Insurance Oo. (No. 2), 
[1931] 2 W. W. R. 638.— CAN. 

PART 111. SECT. 86, SUB-SECT. 80. 

m I. On potoera of liguidator — 

Power to oompteU formed act after 
diaaohdion of compant/*}— K bibh- 
NASWAMI NAIDUU. ANDI OHSTTI (1927), 
I. L. R. 51 Mad. 681.— IND. 

q L Orounda for granting or 
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refusing.] — Re Alberni Pacific 
Lumber Co., Thomas e. Lawson (B. 0.), 
[19271 3 D.. L. n. 1120; [1927] 2 
W. W. R. 662.— CAN. 

PART III. SECT. 87, SUB-SECT. 8.— B. 

d I. Sufflciency of resolution .] — 

An extraordinary resolution for the 
winding up of a oo., that It cannot “ by 
reason of the passing & enforcement 
of Prohibition Act continue its busi- 
ness ** is not the equivaleut of the 
extraordinary resolution, authorised 
by Cos. Act, R. S, B. C.. 1911 (c. 39), 
8. 226 (3), as it stood prior to Nov. 
1917, to the effect that the co. cannot 
by reason of its liabilities continue its 
business. — Duncan Sc Qivay, Ltd. v. 
Silver Spring Brewery, [1926] 4 
D. L. R. 724 ; [1925] 3 W. W. R. C75.— 
CAN. 

d li. Resolution providing for 

liguidator to act under aupervisUm of 
directors.) — Betd : highly objection* 
able. — Parashuram Dattaram Sham- 
Dasanx V. Tata Industrial Bank, 
Ltd. (1928), 66 L. R. Ind. App. 274.— 
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special circumstances, the liquidator should 
be ordered to contribute, by way of com- 
pensation, only such a sum as would enable 
all creditors to be paid in full with interest at 
5 per cent. — Be Home & Colonial Insxjk- 
ANCE Co., Ltd., [1930] 1 Ch. 102 ; suh 
Be Home & Colonial Insurance Co., 
May V. Barham, 99 L. J. Ch. 113 ; 142 L. T. 
207 ; [1929] B. & C. K. 85. 

6874. Add, Annotations : — Consd. Chibbett v, 
Robinson (1924), 132 L. T. 26 ; Mudd v, 
Collins (1925), 133 L. T. 186. Distd. Reed v, 
Seymour (1927), 11 Tax Cas. 625 ; Henry v. 
Poster (Arthur), Henry v. Foster (Joseph) 
(1931), 115 L. T. 225. Refd. Seymour 
V. Reed, [1927] A. C. 564 ; Benyon v. Thorpe 
(1928), 97 L. J. K. B. 705 ; Dewhurst v. 
Hunter (1932), 146 L. T. 610 ; Stedeford v. 
Beloe, [1931] 2 K. B. 610. 

6895. Add, Annotation : — Apld. Be Home & 
Colonial Insco. (1929), 45 T. li. R. 658. 

6904a. By receiver — ^Liability of re- 

ceiver.] — Thomas v, Todd, No. 4979a, ante, 

6922a. Premiums paid to company — In 

respect of ultra vires extension of objects.] — 

A joint stock co. was formed under a deed 
desciibing its business as life assurance. 
Resolutions of extraordinary general meet- 
ings were regularly passed & confirmed for 
extending the business to marine insm^ance. 
The marine business was mentioned in the 
annual returns to the registry office, & 
referred to in reports & circulars, on one 
occasion a report on the marine business was 
sent out with the dividend warrants. A deed 
extending the purposes of the co. to sea risks 
was executed by some only of the share- 
holders ; but it did not appear that any 
shareholder had objected to the marine 
business being carried on. About one & a 
half years after the commencement of the 
marine business the co, was wound up : — 
Held: (1) there was no such acquiescence 
by the shareholders as to entitle tlie liolders 
of marine x^olicies to prove in respect of 
them ; (2) the premiums paid might be 

jiroved against the co. — Re Phcenix Lifb 
Assurance Co., Burges & Stock’s Case 
(1862), 2 Jolm. & H. 441 ; 31 L. J. Ch. 749 ; 


7 L. T. 191 ; 9 Jur. N. S. 15 ; 10 W. R. 816 ; 
70 E. R. 1131. 

Annotation Sinclair v, Broiigham, [1914] A. 0. 

398. 

6924a. Claim by manager for loss of salary.] — 

Be Snow (W. R.) & Co.. Ltd. (1930), 74 
Sol. Jo. 201. 

6934. Add, Annotation : — Refd. Be City Equitable 
Fire Insce. Co., [1930] 2 Ch. 293. 

693e. Add. CUatwna 130 L. T. 1 ; [1023] 

B. & 0. R. 114 ; affg, S. 0. svb nom. Be 
Webb (H. J.) & Co. (Smithfikld, London) 
Ltd., [1922] 2 Ch. 369. 

Add, Annotations: — Refd. Be Winget, Bum 
V, Winget, [1924] 1 Ch. 650 ; Be Cockell, 
Jackson v. A.-G., [1931] 1 Ch. 389, C. A. 

6936a4 Deduction of Income tax from payment 

of interest by company on mortgage.] — A 
co. having mortgaged all its property & 
assets, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the mtge. & the commencement of the wind- 
ing up the CO. made no profits, but paid three 
several sums by way of interest on the mtge. 
less income tax. The co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Comrs. : — Held : inasmuch 
as such deductions could not be said to 
answer the description of a tax “ assessed ” 
on the CO. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was notliing in the 
language of the sub-sect, giving any priority 
to the debt. — Be Lang Phopeixer, Ltd., 
[1927] 1 Ch. 120 ; 95 L. J. Ch. 516 ; 136 L. T. 
48; 42 T. L. R. 702 ; 70 Sol. Jo. 836; 11 
Tax Cas. 46; [1926] B. & C. R. 127, C. A. 

6936b. Rates — Payment by director — Pre- 

ferential rights of director.] — Be Lamplugh 
Iron Orb Co., No. 3105a, ante. 

6958. Add, Annotations: — As to (1) Refd. I. R. 
Comrs. V. BurreU, [1924] 2 K. B. 62. As to 
(2) Refd. Naval Colliery Co. v. I. R. Comrs. 
(1928), 138 L. T. 693. 

6965. Add. Annotations : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144 ; Be Metcalfe 
(William) & Sons, Ltd. (1932), 48 T. L. R. 
651. 

6974. Add. Ciiatimi :-~[1923] B. & C. R. 139. 


PART III. SECT. 37, SUB-SECT. 4,— B. 

sm. Payment to person purporting to 
he liquidator.] — Where, after payment 
made to one purporting to be a liquida- 
tor, deft, discovered that the payee 
waa not legally a liquidator: — held: 
the doctrine of estxippel was not applic- 
able. — Duncan & Gray, Ltd. v. 
Silver Spring Brewery, [1925] 4 
D. L. R. 724 ; 119261 3 W. W. H. 675.— 
CAN. 


PART III. SECT. 37. SUB-SECT, 8. 

6936 i. Preferential debts — Crown 
debfa.] — A. co,, which had given a 
mtge. to the Crown under Fruit 
Preserving Industry Act, 1913, which 
mtge, was transferred to the State 
Advances Account, went into voluntary 
liquidation ; — Held : the Crown debt 
had priority. — Tasman Fruit Packing 
Assocn., Ltd. v, R., [1927J N. Z. L. R. 
518.— N.2. 

6936 ii. A. S. E., 

Ltd., a CO. incorporated In South 
Australia, went into voluntary liquida- 
tion in South Australia. The co. owed 
4®^ (infer alia) to the Department of 
Agriculturo & the Hallways Comr. in 
South Australia ; — Held : in the wind- 


ing-up, these debts took priority as 
owing to the Crown. The co. also 
owed debts to the Railways Comrs. of 
Now South Wales & Queensland : — 
Held : in the winding-up, those debts 
were due to the Govts, of the two 
States, & were entitled to priority 
equally with the debts above men- 
tioued. Tho co. also owed debts to 
officers who were carrying out their 
contracts of employment in New South 
Wales : — Held : in the wlnding-iip, 
these servants were entitled to priority 
equally with the South Australian 
officers . — Re Commonwealth Agri- 
cultural Service Engineers, Ltd. 
(1928), S. A. S. R. 342.— AUS. 


PART III. SECT, 37, SUB-SECT. 9.— A. 
^ sn. Restraint of distribution — At 
instance of lessor — Until covenant to 
build compUtely performed — NotwUh’ 
standing assignment of lease with con* 
sent of lessor,] — Re Victoria Street 
Properties, Ltd. (In Voluntary 
Liquidation), [1927] N. Z. L. R, 95.— 

PART III. SECT. 87, SUB-SECT. 9.— B. 
6949 i. lAguidator*s remuneration 
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c& costs — Realisation of security belong- 
ing to deberUurc-hdlders ,] — The costs of 
a liquidator properly incurred by him 
in realising any property comprised 
in a security belonging to debenture- 
holders are payable out of tho amoimt 
so realised upon such seouritios, but 
the remaining costs of tho liquidator 
must be borne by the free assets, if 
any, of tho co, — Rc Willis C. Ray- 
mond, Ltd. (In Liquidation), [1928] 
N. Z. L. R. 110.— N.Z. 


PART III. SECT. 37, SUB-SECT. 9.— 
D. (a). 

6975 i. As between different classes 
of shares — Right of preference share- 
holders,] — Held : on the construction 
of a momorundum & arts, of assocn. 
in the event of a windlng-up or liquida- 
tion of the CO. the preference share- 
holders would be entitled to participate 
rateably with the ordinary shareholders 
in any distribution of surplus assets 
remaining after payment oi the co.’s 
liabilities & repayment of all capital 
paid up ou the preference & ordinary 
shares, since tho provision in Art. 10 
giving tho preference shareholders a 
fixed cumulative preferential dividend 
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6977. Add. AnnoicUiona : — Aa to (1) Distd. Re 
Madame Tussaud, [1927] 1 Oh. 667. Refd.LR. 
Oomrs. V. BurreD, [1924] 2 K. B. 62; Re 
Bailways Act, 1921, Re Standard Charges 
Schedule (1926), 94 L. J. K. B. 364. 

6980. Add. Annotation : — ^Refd. I. R. Comrs* v. 
BurreU, [1924] 2 K. B. 62. 

6984. Add. Annotationa: — Aato (l)Expld.Oollaroy 
Co. V. Giffard, [1928] Ch. 144. Aa to (3) 
FoUd. Re John Dry Steam Tugs, Ltd., [1932] 
1 Ch. 694. 

6984a. Provision in articles tor equal 

ranking with deferred shareholders.] — (1) The 
arts, of assocn. of a limited co. whose capital 
was ^vided into preferred & deferred shares 
provided that, subject to the difference in 
dividing the profits, the preferred & de- 
ferred shares should rank equally in the 
CO., that there should be no difference 
between a preferred & deferred shareholder 
in respect of his status & liability to the 
debts & engagements of the co. Tlie articles 
also provided for the dissolution of the co. 
On the voluntary winding up of the co. 
under 1862 Act, s, 133 : — Held : the two 
classes of shareholders were in the same 
position, & entitled to the capital pro rata, 

(2) People who enter into these partner- 
sliips under articles of assocn., that is, articles 
of partnership, must be taken to have read 
them, must be taken to have understood 
them, & if they are to be taken to have read 
them, & to have understood them, which 
they ought to do before entering into these 
contracts, they cannot complain if the con- 
tract is afterwards carried out (Jessel, 
M.R.). — Griffith v, Paget (1877), 6 Ch. I). 
611 ; 37 L. T. 141 ; 26 W. R. 821 

Annotaiums : — As to (1) Consd. Sheppard Seiiido Punjaub 
& Delhi Hail. Co. & Abbott (1887), 56 L. J. Ch. 658 ; 
Bishop V. Smyrna & Cnssaba Ball. Co., [1895J 2 Oh. 265. 
Refd. Jie Bridgewater Navigation Co., Ltd. (1888), 3U 
Ch. D. 1. 

6986. Add, Annotation : — Ah to (1) Consd. Collaroy 
Co. V, Giffard, [1928] Ch. 144. 

6987. Add, Annotation : — Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387. 

6988. Add, Annotationa : — ^Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Oh. 387. Refd. 
Coulson V, Austin Motor Co. (1927), 43 
T. L. R. 493. 

6988a. No dividend declared.] — The 

memorandum of assocn. of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should be entitled to 
receive in full out of the assets the amount 
of capital paid up on their shares, & also all 
arrcai-s of dividend due thereon at the date 
of winding-up. A resolution was passed for 
the winding-up of the co. in Apr. 1925, at 
which date no dividends on the preference 
shares had been declared or paid for over 
four years past. After the winding up there 
was a surplus sufficient to pay arrears of 
dividend due : — Held : no dividends having 
been declared between 1921 & 1925, none were 
due, & the preference shareholders were not 
entitled to be paid anything in respect of 
arrears. — Re Roberts & Cooper, Ltd., [1929] 


2 Ch. 388 ; 98 L. J. Ch. 450 ; 141 L. T. 636 ; 
[1929] B. & C. R. 74. 

6988b. Right to payment without 

deduction of income tax.] — Where upon the 
winding up of a co. the preference share- 
holders are entitled to payment of all arrears 
of dividend, & there is a fund available for 
payment, they are entitled to receive the 
full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
— Re Dominion Tar & Chemical Co., Ltd., 
[1929] 2 Ch. 387 ; 98 L. J. Ch. 448 ; 142 
L. T. 16 ; 46 T. L. R. 601 ; [1929] B. & 
C. R. 71. 

6989. Add, Annotationa : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. Folld. Re John Dry 
Bteam Tugs, Ltd. (1932), 1 Ch. 594. 

6989a. .] — ^A CO. issued preference 

shares, which entitled the holders to a 
fixed cumulative preference dividend in 
priority to the ordinary shares, but not 
conferring any priority as regards capital. 
By the arts, of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. ^ould be divisible among the 
membei’s in proportion to the amount paid 
up on the shares held by them respectively. 
The CO. was wound up voluntarily & the 
liquidator having paid all dividends & debts, 
& returned the whole of the paid-up capital 
to the shareholders, there remained surplus 
assets: — Held: (1) as long as the co. was 
a going concern the preference shareholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, & thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares ; 
(2) according to the constitution of the co. 
the primd facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, & the surplus 
assets, including deposit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares. — Re Madame Tussaud & 
Sons, Ltd., [1927] 1 Ch. 657 ; 96 L. J. Ch. 
328; 137L. T. 616; 43 T. L. R. 289 ; [1927] 
B. & C. R. 112. 

6989b. -.] — ^By the memorandum & aits, 

of assocn. of a co. it was provided that the 
preference shares should “ confer the right 
to a fixed cumulative dividend ” at a certain 
rate, “ & shall rank, both as regards dividends 
& capital, in priority to the ordinary shares.” 
By the arts, it was provided in the same terms 
as to the dividends, & that the preference 
shares should ” confer the right in a winding 
up to repayment of capital in priority to the 
ordinary shares ” : — Held : the full rights of 
the holders of preference shares, both as to 
dividends & capital, were delimited by the 
contract between them & the co., &> they were 
entitled to no further rights ; nothing being 
said in the contract as to surplus assets, in 
the event of a winding up they were not 
entitled to share in any surplus assets. — 


& the right In the winding up of the ing any other right or privilege. In such distribution pro rata with the 

CO. to priority in payment of capital Further, on construction of the memo- ordinary shareholders — Coke: Electmo 

over ordinary shareholders was not randum .& arts, on a distribution of Supply Co., Ltd. v. Concannon, 

an exhaustive statement of the rights surplus assets the preference share- 11932] I. II. 314. — IR. 

of the preference shareholders, excTud- holders wore entitled to participate 
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CoMiAROY Co., Ltd. v. Gifpard, [1928] Oh. 
144 ; 97 L. J. Ch. 69 ; 138 L. T. 321 ; [1927] 
B. & 0. R. 217. 

Annofntimis : — N.P. lie John Dry Steam Tugs, LM., [1932] 
1 Ch. 594 ; Be Metcalfe & Sons, Ltd, (1932)» 48 T. L. K. 
051. 

6989c. -.] — A CO. was incorporated in 

1909 with a capital of £25,000, divided 
equally into preference Sc ordinary shares of 
£10 each, a small proportion of which only 
were fully paid. Under clause 6 of the 
articles of assocn. the preference share- 
holders were entitled (1) to a fixed cumulative 
dividend at the rate of 6 per cent, per annum 
on their paid up capital, & after payment of 
5 per cent, on the ordinary shares to an 
additional one-half per cent, for each 1 per 
cent, in excess of 5 per cent, ^aid on the 
ordinary shares, & (2) to priority in the event 
of a winding up both as to the cumulative 
dividend Sc return of capital. 

In 1929, the co. went into voluntary 
liquidation, & after payment of all debts 
Sc return to the shareholders of the capital 
paid up on their shares there was a surplus 
available for distribution of £10,000 : — Held : 
on a summons taken out by the liquidator, 
there being nothing in the articles to modify 
or exclude the normal right of the pre- 
fei^snce shareholders to share in the distribu- 
tion of the surplus assets, they were entitled 
to rank pari paasu with the ordinary share- 
holders in such distribution. — Be John Dry 
Steam Tugs, Ltd., [1932] 1 Ch. 594 ; 101 
L.J.Oh. 271; 147L.T.493; [1931] B. &0. R. 
157. 

6989d. — — — — .] — In the absence of a contrary 
provision in the memorandum or articles the 
surplus assets of a co. remaining after pay- 
ment & discharge of all debts Sc liabilities & 
the repayment of all the capital paid up on 
the preference Sc ordinary shares are dis- 
tributable rateably among the holders of both 
the preference Sc the ordinary shares Sc do not 
belong to the latter only. — Re Metcalfe 
(W iLLiAAi) &SON8, Ltd. (1932), 49 T. L. R. 23. 

6991. Add, Ayinoiaiion : — Retd. Re Fenton (No. 2), 
Ex p, Fenton Textile Assocn., Ltd., [1932] 
1 Oh. 178. 

7001 . Add. Annotaiiona : — ^Dlstd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. Refd. Re 
Stanton, [1928] 1 K. B. 464, 

7014a. Validity of wlndlng-up order in ques- 

tion.] — The validity of a winding up cannot 
be questioned on a motion in the winding 
up, but must be challenged in independent 
proceedings. — Re Empire Builders, Ltd,, 
Re Transvaal United Trust & Finance 
Co., Ltd. (1919), 88 L, J. Ch. 469; 121 
L. T. 238 ; 63 Sol. Jo. 608. 

7034. For the paragraph in the original volume 
substitute the following paragraph ; — 


Judgment after winding up— Right of com- 
pany to recover money from third party based 
on company’s liability to ludgment creditor — 
No ground for not staying execution.] — The 
manager of a co. fraudulently Sc without 
authority accepted bills of exchange in the 
CO. ’a name, Sc upon those bills the co. was 
sued to judgment by ' the holders. After 
the commencement of the action the co. went 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully facilitated the commission of the 
above fraud, Sc for having thereby rendered 
the CO. liable on the billa. The judgment 
creditors in the first action then sought to 
attach under a garnishee order the money so 
payable to the co. by the third party. On an 
application by the co. to stay the garnishee 
proceedings : — Held : where a judgment is 
recovered against a co. which is in voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very exceptional reasons for 
exercising its discretion otherwise, Sc the fact 
that the only right of the co. to recover the 
money claimed from the garnishees was based 
upon the co *8 liability to the judgment 
creditors was not such an exceptional cir- 
cumstance as to take the case out of the 
general rule. — ^A nolo-Baltio Sc Mediter- 
ranean Bank v. Barber & Oo., [1924] 2 
K. B. 410 ; 93 L. J. K. B. 1136 ; 132 L. T. 1 ; 
[1924] B. Sc 0. R. 224, 0. A. 

7086. After this case add : — 

,}^See, now, 1929 Act, s. 208. 

7043a. Preferential debts exceeding 

assets.] — Re South Rhondda Colliery Oo. 
(1898). Ltd., [1928] W. N. 126. 

7044a. .]—Re National Stores,- Ltd. 

(1898), 42 Sol. Jo. 740. 

7051. After this case add : — 

,] — See, now, 1929 Act, 

8. 234 (1). 

7064. Add. Annotation : — ^Refd. Cotter v. National 
Union of Seamen, [1929] 2 Oh. 68. 

7074. Add. Annotaiiona : — Consd. Agricultural 
Wholessde Soc. v. Biddulph Sc Di^rict Agri- 
(^tural Soc., [1926] Ch. 769. Refd. Re Wilts 
Sc Somerset Farmers, [1928] Ch. 809. 

7076. Add. Annotation : — ^Refd. Wall v. Exchange 
Investment Oorpn., [1926] Oh. 143. 

7082. Add. Annotation : — As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 68. 

7088. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph Sc District Agri- 
cultural Soc,, [1926] Oh. 769. 

7102. Add. CUation .-—ISO L. T. 266. 


part III. SECT. 37, SUB-SECT. 10. 

e I. To give directions to liguidaior 

— WM questions may be submitted .] — 
Be Ua^ulton & Co., LTD. (IN Liquida- 
tion), 11928] N. Z. L. IL 419.—N.Z. 

PART III. SECT. 87, SUB-SECT. 11.— 
D. 

sp. Power of court to order stay — 
Under Indian Companies Act, 1913, 
8. 215.] — Be Sri Yogabhbam Pbab* 
MACT, Ltd. (In Liquidation), Be 
Mohan Lal Mehta (1927). I. L, R. 
60 All. 482.— IND. 


part III. SECT. 87. SUB-SECT. 18.— 
E. (b). 

ft. Whether memJber of old company.] 
— In 1917 a deed to carry Into effect 
a scheme of liquidation was drawn 
up, but it was never in fact reflristered 
nor executed, although its terms were 
actually carried out, in that the great 
majority of shareholders in the co. 
surrendered their shares & received 
others in exchange. In 1924 certain 
of these shareholaers held a meeting 
Sc appointed two of their number as 
liquidators Sc attempted to assume the 
direction of the liquidation: — Held: 
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the shareholders, who in 1917 had 
relinquished their shares, aooepting 
shares in the other cos. in exchange, 
had ceased to be either shareholders 
or oontributorles Sc had no right to 
take any part in the management of 
the 00 . *s affairs. — Hunter v. Damodab 
Das (1924). I. L. R. 46 All. 769.— WD. 


part in. sect. 87, SUB-SECT. 13.— 
E. (f). 

o. Add “ reosd. 1 O. L. R. 480.” 

pi. On contract — To pay commission.] 
V. Automatio Totalibatobs, 
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7161. Add^ AnnotaHon : — ^Ilefd. Boc. Anon. 

Pecheries OstendaiaeB v. Merchants Marine 
Insoe., [1928] 1 K. B. 750. 

7168. Add. AnnoUUum : — ^Refd. Morris v. Harris, 
[1927] A. 0. 262. 

7169. Add. Annotations : — ^Refd* Morris v, Harris, 
[1927] A. 0. 262 ; Re Katherine et cie, Ltd., 
[1932] 1 Oh. 70. 

After this case add; — See, now, 1929 Act, 
s. 296. 

7169a. Agreement to transfer land & equitable 
interest — ^Vesting order.] — Re C. & H. Crich- 
ton (1921), Ltd., [1932] W. N. 208 ; 174 
L. T. Jo. 306. 

7169b. Whether new trustee necessary — 

Trustee Act, 1925 (c. 19), s. 44, para. (11) (c), 
s. 61 (1), para. (11) (c).] — Be C. & H. Crich- 
ton (1921), Ltd., [1932] W. N. 208; 174 
L. T. Jo. 306. 

7169c, 1929 Act, s. 296 — Equity of redemption.]— 

In 1899 a liiuited co. mortgaged to the trustees 
of a will certain leasehold properties by way 
of absolute assignment subject to the equity 
of redemption. In 1910 the co. went into 
liquidation, in 1913, the trustees having 
called in the mtge., the co. made default ^ 
the trustees appointed a receiver. In 1916 
the co. was dissolved, the income of the 
property being at that time insufficient to 
meet the mtge. interest, & nothing was done 
in respect of the equity of redemption as the 
liquidator considei^ it to be of no value, 
llio value of the property having since largely 
increased, the surviving trusi^ec claimed to be 
entitled to the property absolutely, & the 
Crown claimed the equity of redemption as 
bona vacantia: — Held: (1) Cos. Act, 1929 
(c. 24), 8. 296, did not apply, as that sect, was 
not retrospective ; (2) after the disappearance 
of the legal entity which had had the right 
of redemption the Crown was entitled to tbp 
property as bona vacantia. — Be Wiclls, 
Swinhurnk-Uanham V. Howard (1932), 101 
L. J. Ch. 346 ; 48 T. L. R. 617, C. A. 

71694. Whether retrospective.] — Be Wklls, 

kSwinburne-Hanham V. Howard, No. 7169c, 
ante. 

7174a. Mode of application for order.] — 

(1) Where a co. has been dissolved, & on the 
subsequent discovery of assets a motion is 


made under 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
sinoe on dissolution the undistributed assets 
pass to the Crown as bona vacantia. 
(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets . — Be Home & Colonial 
Insurance Co., Ltd. (1928), 44 T. L. R. 718. 

7177a. Effect of.] — An order of the ct., 

declaring the di^lution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
the dissolution & its avoidance. — Morris v. 
Harris, [1927] A. C. 262 ; 96 L. J, Ch. 253 ; 
136 L. T. 687 ; [1027] B. & 0. R. 65, H, L. 

7203a. Charges of fraud on public.] — Where 
charges have been made against a co. of 
having committed frauds, not in any way 
connected vrith its promotion or fonnation, 
in its dealings with members of the outside 
public, not being dealings with shareholders 
as regards their membership in the co., the 
desirability of investigating such charges 
under a compulsory winding up is not a 
ground for saying that creditors will be 
“ prejudiced by a voluntary winding-up ” 
within sect. 146 of 1862 Act . — Be Medical 
Battery Co., [1894] 1 Ch. 444 ; 63 L. J. Oh. 
189; 69 L. T. 799; 42 W. R. 191; 38 
8ol. .To. 81 ; 1 Mans. 104 ; 8 R. 46. 

7269. Add. Annotation : — Refd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 

7290. For existing citatiou read following para- 
gx'aph (fc citations auno. : — 

A creditor cannot obtain an order to con- 
tinue a voluntary winding up under the 
supervision of the ct. unless ho possesses all 
the qualifications required of a creditoi* 
petitioning for a compulsory winding-up 
order. Tlierefore, a debt incurred by a co. 
under an agreement entered into after it has 
gone into voluntary liquidation is no ground 
for a petition for a supervision order, although 
the voluntary liquidation & the agreement 
formed parts of one scheme . — Be Bank of 
South Australia, [1894] 3 Ch. 722 ; 64 
L. J. Ch. 44; 43 W. R. 299. 

Annotation : — DMd. He Bank of South Australia, 

1 Ch, 678. 


Ltd. (1927), 28 S. R. N. S. W. 76 ; 
affd. 1 A. L. J. S86.—AU6. 

»v. On r^hi of ehareholder in old 
company — To contingent asset realised 
after Anderson v. 

Nob-Wbst Motors, [1929] 2 D. L. R. 
176 ; 1 W. W. R. 804 ; 24 Alta. L. R. 
90.— CAN. 

PART III. SECT. 37, SUB-SECT. 14.— 
B. 

•w. Avoidance — Jurisdiction to order 
— For limited imrpose onZw.] — A 
CO. went into voluntary liquidation, 
& was dissolved. Thereafter intima- 
tion was received from the Inland 
Revenue that a sum was repayable to 
the 00 . in respect of exoess profits 
duty. Sc a petition was presented to 
the ct. by the co. Sc the liquidator 
for an order declaring the dissolution 
of the co. to have been void, for the 
purpose of the exercise by the liquidator 
of authority to receive the payment Sc 
to grant receipt therefor: — Held: it 
was incompetent under 1968 Act, 
8. 223, to declare the diseolutioa of a 
CO. void for a limited purpose only. 


The petition was amended by the 
deletion of all reference to the purpose, 
Sc the ct. granted it as amended . — Re 
Ohampdany Jute Co., Ltd., [1924] 
S. C. 209.— SCOT. 

tz. Application more than two 

years after dissolution .] — Eight years 
after a co. was dissolved by order 
of the ot., it was discovered that the 
liquidator had not dealt with a feu 
held by tbe oo. The superior Sc the 
liquidator presented a petition crav- 
ing the ct. to declare the dissolution 
void. Sc to authorise tbe liquidator to 
grant a disposition of the feu od 
psrpetuam remanenHam in favour of 
the superior. The ot. refused tbe 
order oraved. — MacDonald's (Lord) 
Curator. (19241 S. C. 133-4.— SCOT. 

sb. .] — ^A 00 . was dis- 

solved for the purpose of reconstruc- 
tion after the liquidator had entered 
into an agreement for the transfer of 
the assets, inoludlng certain heritable 
property, to a new oo. The new co. 
entered into possession of the heritable 
property, but did not obtain a con- 
veyance, Sc Itself subsequently went 
into liquidation. More than two years 
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after the dissolution of the old co., 
a petition was presented to the ot. by 
the liquidators of both cos. praying 
the ct. to dooiare the disBOlutiou of the 
old CO. to have been void, & to empower 
the liquidator of that co. to grant such 
titles as might be requisite to vest the 
heritable property In the new oo. 
The ct. refused the order craved. — 
Forth Shipbrbaking Co., Ltd., Peti- 
tioners, (1924) S. C. 489-90.— SCOT. 

PART III. SECT. 37, SUB-SECT. 16.— 
A. (b) iii. 

e i. .] — Held : in the absence 

ot proof that creditors' rights or those 
of the contributories would be preju- 
diced by the voluntary winding up, 
applications for compulsory \^nding up 
must be dismissed. — ^Sansar C^hand v, 
KABAi^f Cband (1925), 1. L. R. 6 Lab. 
340.— IND. 

PART in. SECT. 87. SUB-SECT. 16.— 
A. (c). 

fd. Handing over of books by 
voluntary to compulsory liguidator — 
Lien of voluntary liguidcUor over books.] 
— Re Stookbbidge Sc Co., Ltd., {1923] 
N. Z. L. R. 221.— N.Z. 
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7370. Add* Annotation : — ^Hefd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

7371a. Scheme involving reduction of capital 

— Modification of rights of different classes of 
shareholders.] — Be Odhams Press, Ijtd., 
[1925] W. N. 10. 

7373. Add* Annotation Consd. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 625. 

7373a. Arrangement between creditors & voluntary 
company “ about to be wound up — Meaning 
oL]~^Held: (1) 1929 Act, s. 251 (1), applies 
only to an arrangement entered into during 
a voluntary winding-up or shortly before the 
passing of a resolution for a voluntary winding 
up ; (2 ) a composition by a co. with its credi- 
tors, intended to make the co. solvent & 
therefore to prevent a voluntary winding up, 
is not an “ airangement within the sect. 

Qu, : whether the word “ arrangement ** 
in the sect, is intended to include a com- 
promise. — Be CoNTAii Radio, Ltd., [1932] 
2 Ch. 66 ; 101 L. J. Ch. 377 ; 48 T. L. R. 468 ; 
76 Sol. Jo. 369. 

7373b. Whether compromise included.]- 

Be CoNTAD Radio, IjTD., No. 7373a, ante. 

.] — Be Star Tea Company (1930), 69 

L. Jo. 80 ; 169 L. T. Jo. 101 ; [1930] W. N. 4. 

7382a. Scheme involving reduction^ reorgani- 

sation & increase of capital.] — Re Walters 
(Stephen) & Sons, Lid., No. 839a, ante. 

7385a. Discretion of court as to acquisition of 
shares of dissentient shareholders — Terms 
must be adequate & reasonable.] — Upon a 
petition to sanction a scheme of arrangement 
<fc amalgamation under Cos. Act, 1929 (c. 23), 
s. 156, the ct. has power to determine the 
terms upon which the shares of shareholders 
who have dissented from the scheme approved 
by the majority shall be acquired, notwith- 
standing that since the original offer was 
made the scheme has been superseded by a 
later amalgamation which has absorbed the 
transferee co., & the fact that petitioners 
cannot offer to the dissentients the original 
shares accepted by the riiajority makes no 
difference to the jurisdiction of the ct., which 
is only bound to decide whether the terms 


offered are adequate & reasonable, & if not, 
to substitute such other terms of purchase as, 
in its discretion, are fair & just. — Be Oastner- 
Kellnbr Alkau Co., Ltd., [1930] 2 Ch. 
849 ; 99 L. J. Oh. 463 ; 144 L. T. 26 ; 46 
T. L. B. 592. 

7398a. Acquisition of shares of — ^Discretion 

of court.]— Re Castner-Kellnbr Alkali 
Co., Ltd., No. 7385a, ante. 

7404a. Different classes of creditors—Meaning 

of.] — ^By sect. 2 of the Joint Stock Cos. 
Arrangement Act, 1870 (c. 104), where an 
arrangement is proposed between a co. in the 
course of being wound up & “ the creditors of 
such co., or any class of such creditors,” the 
ct. may order that a meeting of ” such 
creditors or class of creditors ” shall be sum- 
moned, & if a majority in number, repre- 
senting three-fourths in value of ” such 
creditors or class of creditors,” agree to the 
arrangement, it shall, if sanctioned by an 
order of the ct., be binding on ” all such 
creditors or class of creditors, as the case 
may be,” & also on the liquidator & con- 
tributories of the CO. The persons summoned 
to the meeting under the above sect, were 
the policy-holders of the co., & no separate 
meeting was summoned of those whose 
policies had, as distinct from those whose 
policies had not, matured : — Held : the insured 
persons whose policies had matured formed a 
distinct class of creditors from those whose 
policies had not matured ; a separate meeting 
of such class ought to have been held under 
the Act in order to make the arrangement 
binding upon the members of that class ; 
& the arrangement did not, therefore, operate 
as a release by deft, of his claim against 
pltfs. — Sovereign Life Assurance Co. v. 
Dodd, [1892] 2 Q. B. 673 ; 62 L. J. Q. B. 
19 ; 67 L. T. 396 ; 41 W. R. 4 ; 8 T. L. R. 
684 ; 36 Sol. Jo. 644 ; 4 R. 17, 0. A. 

7407a. Omission to advertise — Sufficient 

majority present.] — Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 


PART III. SECT. 39, SUB-SECT. 1.— B. 

f i, Prefertniial treatment of 

creditor.] — Whore a co. proposed a 
scheme of arrangement, under which 
a bank appeared to be secured to the 
extent of 20s. in the pound : — Held ; 
the scheme was not oue which, in view 
of the apparent preferential treatment 
accorded to the bank, the ct. should 
sanction. — LaixiAre de Roubaix v, 
Glen Glove & Hosiery Co., Ltd., 
[1926) S. O. 91,— SCOT. 

PART III. SECT. 39, SUB-SECT. 1.— D. 

7387 ii. .1 — The ct. refused to 

approve of a scheme of arrangement 
proposed by the Insolvent debtor, 
an incorprated co., & accepted by a 
majority of its creditors, whereby the 
referred & secured creditors were to 
e paid by debtor, & tho unsecured 
creditors paid in full bv the allotment 
& issue to thorn of fully paid-up pro- 
feroiico shares in the debtor co. or in 
a now CO. to bo incorporated. The 
scheme was not one which should be 
forced upon an unwilling creditor. — 
He Lindners. Lit>. (1921). 64 D. L. R. 
717 ; 51 O. L, H. 116 ; 2 C. B. R. 49,~ 
CAN. 

PART III. SECT. 39, SUB-SECT, 1.— E. 

sf. Object of scheme— Clarification of 


rights.]— ti) The existence of reason- 
able douiits as to the rights of share- 
holders under tho momorandum of 
ossocn. of a co. is a groimd warranting 
tho ct. ill sanotioiiing a scheme of 
arrangement tho effect of which is to 
remove those doubts. 

A limited co. consisted of three 
classes of shareholders, viz. A., B. 
& C., whoso respective rights were 
determined by clause 5 of tho memo- 
randum of assocn. Questions having 
arisen as to the rights of tho A. share- 
holders under clause 5, the co. proposed 
a scheme of arrangement by which 
clause 5 was to be replaced by a new 
clause, tho effect of which was to 
determine exactly the rights of the A. 
shareholders : — Held : as the proposed 
scheme was one which would oommend 
itself to a reasonable business man, 
it would receive the sanction of the ct. 

(2) The unsuccessful objector then 
moved that the co. should be found 
liable for his expenses, on the groimd 
that dlssentlout shareholders should 
not be discouraged from bringing to 
tiio notice of tho ct. considerations 
which might reasonably Influence tho 
ct. in arriving at a right decision. The 
ct. refused this motion, but, on con- 
sent of petitioners, found no expenses 
due to or by either party in connection 
with the discussion on the objector’s 
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note. — Edinburgh Railway Access 
& Property Oo. v. Scottish Metro- 
politan Assurance Oo., [1932] S. O. 
2.— SCOT. 

PART III. SECT. 89, SUB-SECT. 1.— 
F. (a). 

7399 ii. -.)— Where a 

bank, being a secured creditor, im- 
properly voted with the unsecured 
oreditorB : — Held : in tho absence of 
tho bank ets a voting creditor, the 
necessary three-fourths In value would 
not have boon obtained, & the pro- 
cedure had not compiled with 1908 
Act, 8. 120 (2). — Lainiere db Roubaix 
t>. Glen Glove & Hosiery Co., Ltd., 
[1926] S. C. 91.— SCOT, 

PART ni. SECT, 39, SUB-SECT. 1.— 
F. (b). 

sf. Time for lodging.] — Creditors* 
proxies need not be lodged at any par- 
ticular date. 

Where proxies lodged by creditors 
within forty-eight hours of a meeting 
to approve a scheme of arrangem'ent 
had been disallowed : — Held : the 
rejection of the proxies was wrong. — 
Latnteke dk Roubaix v. Glen Glove 
& Hosiery Co., Ltd., [1926] S. C. 91. 
—SCOT. 
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received the notices •. — Meld : the meetings 
had in substance been held in manner pre- 
scribed, & the ct. would not insist on further 
meetings being convened . — Me Anglo- 
Spanish Tartar Repinbribs, Ltd. (1924), 
68 Sol. Jo. 738. 

7409a. -.] — (1) Proxy papers to be used at 

meetings to consider schemes of arrangement 
sho\ild follow the form settled by the judge, 
which empowers the proxy to vote for me 
& in my name [ ] the said scheme either 

with or without modification as my proxy 
may approve,*’ & contains opposite the blank 
a marina! note as follows : If for, insert 
* for,’ if against, insert * against,’ & strike 
out the words after ‘ scheme * A; initial altera- 
tions.” Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it havi]^ been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures from their cesiuis que 
trust at inadequate prices, & not in their 


own names, but in the names of cos. con- 
trolled by them. 

(3) Trustees for debenture-holders are in no 
different position from other trustees, except 
that, unlike many other trustees, they are 
remunerated for their services, A whether 
the mtgor. co. is a going concern, or whether 
the security is being realised for the benefit 
of debenture-holders, the conduct of the 
trustees is controlled by the same rules, sub- 
jected to the same restrictions, A measured 
by the same standards as are applied to other 
fiduciary agents (Eve, J .). — Re Magadi 
Soda Co., Ltd. (1926), 94 L. J. Ch. 217 ; 41 
T. L. B. 297; 69 Sol. Jo. 366; [1926] 

B. A C. R. 70. 

7440. After this case add ; — 

.] — now, 1929 Act, 

s. 295 (5). 

7452a. Notice of motion to be given to Treasury 
Solicitor — Where undistributed assets .] — Re 

Home A Colonial Insurance Co., Ltd., 
No. 7174a, ante, 

7452b. Filing of affidavit of notice.] — ^Prac- 

tice Note, [1931] W. N. 199 ; 172 L. T. Jo. 
299. 


Part IV. — Banking Companies. 


7462a. Defences available — Liability for 

calls .] — Assumpsit on a money demand 
against a joint stock banking co. Plea, 
after setting out the deed of settlement, to 
which pitf. was a party, a set-off for calls 
due on shares held by pltf. Replication, 
“ not indebted ” : — Hdd : (1) the replication 
was bad, the set-off being founded entirely 
on the deed ; (2) the plea was good.— 

Mil vain v. Mather (1860), 6 Exch. 66 ; 1 


L. M. A P. 220 ; 19 L. J. Ex. 227 ; 14 
L. T. O. S. 446 ; 165 E. li. 24. 

Annoiaiian : — Oenerally, Refd. Smith v. Trowsdale (I85d), 
18 Jut. 652. 

7479. Add, Annotation : — Consd. Spencer v, Ash- 
worth Partington (1925), 94 L. J. K, B 447. 

7479a. .] — Barctay v, Pearse (1884), Times, 

Aug. 4, C. A. 

Annotations: — Distd. Peny r. Barnett (1885), 14 Q. B. D. 
4G7. Apld. Sermour v. Bridge (1885), 14 Q, B. D. 4C0. 


Part V. — Insurance Companies. 


7482. Add, Annotation : — ^Refd. Jacobs v, Batavia 
A General Plantations Trust, [1924] 2 Ch. 
329 

7482a. Power of company to vary rate of Interest 
on loans to policy-holders.] — In an action by 


a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent, interest on 
sums advanced on security of their policies, 
pltf. based bis case on an alleged collateral 


PART III. SECT. 40, SUB-SECT. 2.— A. 

7449 V. .1 — ^A 00, formed 

for the purpose of money-lending, 
which, havlnj? discontinued buHinoss, 
had been struck oil the register, 
applied for an order to have its name 
restored thereto, the main around of 
its application being that It desired 
to recover from a bkpt. estate a 
dividend wlilch had become payable 
since the date of striking olf : — Held : 
the application should be prrantod. — 
CuAiii,ES Dale, Ltd., [1927] S. C. 
130.— «0OT. 

Qi, DissoUtHon of company on 

non-compliance with Haiuiory for- 
malititBA — A co, which failed to comi)ly 
with Cos. (Reconstitution of Records) 
Act (N.L), 1923, & was thereupon 
dlBSoivod, may bo ** roplaood on 8c 
“ restored to ** the rei?lstc^r in accord- 
ance with soot. 6 (4 ). — He Clonaud 
Buiok & Estate Co., Ltd., [1026] N. 
47.— IR. 

si. Effect of .} — Whore a co. has 
defaulted in complying with Cos, Act, 
Bs. 80-85, 8c its letters patent have 
been revoked A cancelled, A the default 


can be waived by showing that it was 
duo to inadvertence, accident or 
uogloct, the revocation is not complete 
but conditional, &, on the revival of 
the chcu’ter, the co."s existence must 
be considered to have been at no time 
interrupted. — Banque Canai>iknke 
Nationalb V. Sawohuk, [1926] 3 
D. L. R. 964 ; [19261 2 W. W. R. 771 ; 
36 Man. L. R. 1.— -CAN. 

PART IV. SECT. 4. 

sn. Position of depositors .] — If a 
CO. Is deprived of the power to receive 
money on deposit, then in a subsequent 
bivpcy. liquidation of the co. the 
deposltxjrs claiming for moneys on 
deposit prior to its losing such powers 
will bo paid in full, before depositors 
claiming for deposits made after it lost 
such powers. Withdrawals made by 
one of tho second class of doposltors 
will bo appropriated by the ct. to his 
deposits made before the loss of such 

E owers.— Ke Nippon Kinyn Sii\, 
TD., Ex V . Totaeo Pujino, [1923] 
1 D. L. R. 1156; 32 B, C. R. 56; 
[19231 1 W. W. R. 880 ; 3 C. B. R. 
673.— CAN. 
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PART V. SECT. 1. 

8t. Grounds for granting or refusing 
licence — WtaUher company carrying on 
business in good faith.] — Re All Risk 
Insurance Aobnoies, Ltd, (B. C.), 
[19271 3 D. L. R. 246 ; [19271 3 
W. R. R. 58.— CAN. 

7483 i. Power of directors to contract^ 
Contract to stand surety for debt due by 
third party.] — Held: not within the 
CO. *8 arts, of assocn. — Hindustan 
Assurance 8c Mutual Benefit 
Society, Ltd., Lahore v, Khalsa 
Bank, Ltd.. Gujranwala (1927), 
I. L. R. 9 Lah. 360.— IND. 


8X. Superintendent of insurance — 
Powers — To alter annual statement of 
company.] — Re Sun Life Assurance 
CJ o., [19271 4 D. L. R. 287.— CAN. 


sy. Power to write off capital — ExterU 
of power .) — The power oonforrod by 
scot. 70 of Insmauce Act, R. S. C., 1927 
(o. 101), of writing off paid-up capital 
is not limited to the writing off of tho 
precise amount of tho lost capital. — 
Re Canada National Fire Insurance 
Co., [1930] 3 W. W. R. 113 ; 4 D. L. R. 
.572 ; 39 Man. L. R. 188 ; 12 C. B. R. 
21.— CAN. 



Gases 7482%— 7561a. Enoush and' Emfibn Bioest Supplement. 


contract or on established practice :*^Held : 
there was no collateral contract, Sc the 
practice proved was to make loans at the 
rate of interest fixed by the board, & not to 
charge one fixed rate for all time. — Thisbi.ton 
t?. Commercial Union Assurance Oo., [1926] 
Oh. 888 ; 95 b. J. Oh. 447 ; 180 b. T. 114 ; 
70 Sol. Jo, 892. 

7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies — Employers’ lia- 
bility Insurance company — Carrying on busi- 
ness outside United Kingdom — What Is.] — 
The above Act applies to employers* liability 
insurance business carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as sect, 33 (1) (i) of the 
above Act refers to the place where the 
business is carried on & not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business. — Re United General 
Commercial Insurance Corpn., [1927] 2 Ch. 
61 ; 96 L. J. Ch. 231 ; 130 L. T. 653 ; 71 
Sol. Jo. 141, 0. A. 

Annotation: — Befd. First Russian Insce. v, London & Lan- 
cashire Insoe., [1928] Cb. 922. 

7490. After this case add : — 

Company carrying on motor vehicle busi- 
ness .] — See Road Traftic Act, 1930 (c.43), s. 42. 

7490a. Reinsurance of fire risks.] — The 

business of reinsuring fire risks is fire insur- 
ance business within Assurance Companies 
Act, 1909 (c. 49), & a foreijp co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 
(1) of the Act. — Forsikringsakt. National 
(OF Copenhagen) v, A.-G., [1925] A. C. 639 ; 
94 L. J. K. B. 712 ; 133 L. T. 151 ; 41 
T. L. R. 473 ; 69 Sol. Jo. 643 ; 30 Com. 
Cas. 252, H. L. ; affg, S. C. sub nom. A.-G. 
V, Forsikringsakt. National (of Copen- 
hagen) (1924), 93 L. J. K. B. 079, C. A. 

Annotations: — Befd. First Russian Insce. t>, London & 
],aucasbire liisce., [1928] Cb. 922; lie National Benefit 
Assce., bJx p, EnKllsb Insce,, [1928] Cb. 74. 

7490b. Company carrying on accident insur- 

ance business — Charitable association.]— The 

ct. held that the British Provident Assocn. 
for Hospital Sc Additional Services was not 
a co. carrying on accident insurance business 
within Assurance Cos. Act, 1909 (c. 49), 
s. 1 (c). — Hall D’Ath v, British Provident 
Assocn. for Hospital & Additional Ser- 
vices (1932), 48 T. L. R. 240 ; 70 Sol. Jo. 111. 

7493a. R. S. C., Ord. 50, r. 2 (8).]— 

Re Canada Life Assurance Co. (1930), 167 
L. T. Jo. 156 ; [1929] W. N. 40. 

7493b. Depreciation of securi- 

ties.] — R^i General Accident 1'ire & Life As- 
sitrance Corpn., I/rj3. (1932), 49 T. L. R. 107. 

7498. Add, Annotation : — Refd. Re Profits Sc 
Income Insce., [1929] 1 Ch. 262. 


7500a. - Deposit by company carrying on motor 

vehicle business.]— JBc South-East Lanca- 
shire Insurance Co., Ltd. (1932), 49 
T. L. R. 26 ; 76 Sol. Jo. 816. 

7508a. .] — Re United British 

Insurance Co., No. 7626a, post 

7526a. .] — Where an assurance co. having 

power under its memorandum of assocn. 
to transfer its business or any part thereof 
to another co. has agreed to transfer all its 
life business to another assurance oo.. Sc the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Companies Act, 1909 (c. 49), s. 13, Sc all 
statutory requirements in connection with 
the transfer nave been duly complied with, 
the effect is that all liability of the transferring 
co. towards its policy holders is completely 
discharged. Sc the ct. can order payment out 
of the deposit money to the transferring co. — 
Re United British Insurance Co., [1929] 
2 Ch. 430 ; 98 L. J. Oh. 444 ; 142 L. T. 12. 

7536. Add, Annotation : — ^Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 

7542a. .] — Re Britannic 

Assurance Co., Ltd. Sc Assurance Com- 
panies Act, 1909 (1927), 71 Sol. Jo. 729. 

7549. Add, Annotation: — As to (1) Refd. Cornish 
Mutual Assce. v. I. B. Comrs., [1 926] A. C. 281. 

7551a. Windlng-up of reinsurer — Claim against 
insuring company — Set-off.] — By a treaty of 
reinsurance dated Apr. 13, 1920, between two 
insurance cos. the reinsurer accepted a share 
of aU insurances accepted by or renewed by 
the insuring co, in its fire department. By 
Art. VIII. of Hie treaty the insuring co. was 
entitled to retain & accumulate out of money 
due to the reinsurer a sum equal to 40 per 
cent, of the share of all x)reraiums credited 
to the reinsurer in the first year, this sum to 
remain as a deposit to secuie the due per- 
formance of the reinsurer’s obligation. The 
insuring co. was to be entitled to retain the 
deposit, or any balance remaining after 
satisfying any obligation in respect of which 
the reinsurer might make default, until the 
determination of the agreement, paying the 
reinsurer interest at 3J per cent, per annum 
on any part of the deposit not used in manner 
aforesaid. By Art. IX, the agieement was 
immediately deteririinabJe by notice on the 
reinsurer going into liquidation. On Jan. 31, 
1922, the reinsurer j)resented its own winding- 
up petition, Sc on Feb. 1, 1922, the insuring 
co. gave notice determining the agreement. 
On Feb. 14, 1922, a compulsory order was 
made for the winding up of the reinsurer. 
After all obligations under the treaty had 
been satisfied, thei’e remained in the posses- 
sion of the insuring co. a sum of over £8,000 
out of the deposit Sc a sum of accrued interest. 
The liquidator of the reinsurer took out a 
summons for a declaration that the insuring 
CO. was bound to pay over the deposit & 
interest in full. The insuring co. claimed to 


PART V. SECT. 6. 

sa. British company doing business in 
Irish Free SiaJe.) — A British InsunuKje 
CO. doing buHinesH tu the Irish Free 
State after 1922, clalitjod not to 
be liable to make any deposits In the 
Irish Free State, in cons(.‘quenco of 
Coast itntloii & Adaptation of Enact- 
ments Act, 1922, art. 79, 8: External 
(Jos. Adaptation Order, 1923, on the 
ground that the Act had been compiled 


In 1914, when deposits were made 
In England : — Held : the co. was 
bound to make such deposits in the 
Irish Free State. — WESTEitN Austra- 
lian Insuranct: Co., Ltp. v, A.-G. & 
Minister for Inbubtry 8c Commewte, 
[)9‘20] 1, R. 67 ; .Ofi I. L. T. 109.~IR. 

7498 i. Application of deposit on 
ivinding up,] — JRe National Benefit 
Assurance Co., Ltd., Pacific Great 
Eastern By. Co.’s Case, [1927] 
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3 D. L. R. 289 ; [1927] 2 W. W. R. 
348 ; 36 Man. L. li, 649.— CAN. 


PART V. SECT. 8. BUB-SECT. 4.--A. 

c i. Dominion Winding-up Ad,] 

— Re Continental Fire Sl Casualty 
Co., [19241 1 W. W. R. 132.--<5AN. 


0 0, .3 — He Continental 

TitmSc CasualtyCo., [1924] IW. W.R. 
1080.— CAN. 
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be entitled to set them off against sums due 
to it from the reinsurer under other treaties 
& policies of insurance & reinsurance 
Held : (1) the interest was a debt due from 
the insuring co. to the reinsurer & fell there- 
fore within Bkpcy. Act, 1914 (c. 69), s. 31, 
as being one of a number of mutual credits or 
debts arising between the parties, & that 
there was therefore a right of set-off in regard 
to it ; (2) the deposit being money handed 
over to the insuring co. for a specific purpose, 
the balance remaining after satisfying the 
specific purpose continued to be excluded 
from the course of account between the 
parties & could not be the subject of a set-off. 
— He Crry Equitable Fihe Insurance Co., 
T.td. (2), [1930] 2 Ch. 293 ; 99 L. J. Ch. 530 ; 
143 L. T, 444 ; [1929-30] B. & C. R. 233, 
C. A. 

7593. Add* Annoiation : — Held* Biddulph &; Bis* 
trict Agricultural Soc. v. Agi‘i<;ultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 570. 

7600. Add, Annotation: — As to (2) Consd. Sc. Apld* 
Ee Profits & Income Insce., [1929] 1 Ch. 262. 

7609. Add, Annotations : — Consd. Agricultxiral 
Wholesale Soc. v, Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Hole v, 
Garnsey, [1930] A. C. 472. 

7611a. Former actuary — In receipt of pension.] 

— On the resignation of the actuary & 
secretary of an insurance co. which, in 
addition to other branches of insurance 
business, earned on the business of ordinary 
life assurance, both by the issue of policies 
upon human life & by the granting of annuities 
upon human life, the directors passed a 
resolution granting him a pension. The co. 
was subsequently ordered to be wound up 
compulsorily, & the late actuary, having 
lodged a proof in respect of his pension, died 
before the proof was dealt with : — Held : 
that the annuity was an annuity within the 
meaning of the Assurance Cos. Act, 1909 
(c. 49), & must be valued, as at the date 
of the winding-up order, in the manner 
indicated in that statute. — Re Profits & 
Income Insurance Co., [1929] 1 Ch. 262 ; 
98 L. J. Ch. 155; 140 L. T. 526; [1929] 

B. & C. R. 17. 

7612a. .] — Held : the liquidator had rightly 

rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid. — English Insur- 
ance Co. V. National Benefit Assurance 
Co. (Official Receiver), [1929] A. C. 114 ; 
98 L. J. Ch. 1 ; 140 L. T. 76 ; [1028] B. & 

C. R. 67, H. L. ; affg. S. C. sub noin. Re 
Nationai. Benefit Assurance Co., Ex p, 
English Insurance Co., [1928] Ch. 74, C. A. 

Annolationsf — Distd. Re Norske Lloyd Inace., [1928] W. N. 

99. Befd. Re Home & Oolonial Inaoe. (1929), 45 T. L. II. 

658 ; Re National Benefit Assurance Co., Ltd., 

1 Ch. 40. 


7612b. • Effect of compromise under 1908 Act^ 

s. 214, accepted Sc acted on by parties,] — 

Re Norske Lloyd iNsuitANCE Co., Ltd., 
[1928] W. N. 99. 

7620. Add. Annotation : — Consd. Re Profits & 
Income Insco., [1929] 1 Ch. 262. 

7622. Add. Annotation : — Refd. Rc Profits & 
Income Insce., [1929] 1 Ch. 262. 

7622a. .] — Re Argonaut Marine In- 

surance Co., Ltd., [1932] 2 Ch. 34 ; 101 L. J. 
Ch. 217; 147L. T. 350; 48 T. L. R. 331. 

7623. Add. Annotations: — As to (1) Consd. Re 
Profits &, Income Insce., [1929] 1 Ch. 262. 
Refd. Re City Life Assco. (1025), 42 T. L. R. 
45. 

7625. Add, Annotations : — Distd. Tic National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Rc City 
Life Assce. (1925), 42 T. L. R. 45. 

7626. Add. Annotation : — Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

7627. Add, Annotations : — Overd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 

7627a. — — .] — A policy-holder in a life assurance 
co. borrowed money from the co. on his 
policy. Before the death of the assured the 
CO. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt : — Held : Bkpcy. 
Act, 1914 (c. 59), 8. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder 
was entitled to set off the value of his policy 
against his debt. — Re National Benefit 
Assurance Co., Ltd., [1024] 2 Ch. 339 ; 
94 L. J. Ch. 33 ; 132 L. T. 50 ; 40 T L. R. 
755 ; 68 Sol. Jo. 753 ; [1924] B. & C. R. 231. 

dnnotaUon : — Apprvd. 8c FoUd. Re City Life Assce. Co. (1925), 
42 T. L. R. 45. 

7627b. .] — In the liquidation of a life in- 

surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpcy. Act, 
1914 (c. 69), s. 31, as made applicable by 
1908 Act, 8. 207, to set off the statutory 
value of their policies in full against the 
money due on theii* mtges., if the co. held the 
mtges. at the date of the commencement 
of the winding up, but not if, before that 
date, the co. had equitably assigned the 
mtges, to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
— Re City Life Assurance Co., Ltd., [1926] 
Ch. 191; 95 L. ,T. Ch. 65; 134 L. T. 207; 
42 T. L, R. 45 ; 70 Sol. Jo. 108 ; [1925] B. & 
C. R. 233, C. A. 

Annotations: — ^Refd. Re Profits & Income Insce.. [1929] 
1 Cb. 262 ; Re City Equitable Fire Insurance Co., [1930] 2 
Ch. 293 ; Re Fenton, Ejc p, Fent on Textile Assocn. (1930), 
99 L. J. Ch. 358. 


Part Vl.—Companies Registered Under Repealed Statutes. 

7647a. Alteration In objects .] — Re Hewitt Brothers, Ltd. (1931), 75 Sol. Jo. 615. 


j.s. 
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Part VII. — Unregistered Companies. 


7650. Add, Annotation: — ^Refd. Employers* Lia- 
bility Assce. V. Sedgwick OoUina (1926), 06 
L. J. K. B. 1016. 

7663. Add. Annotation : — Refd. Ee Kussian & 
English Bank (1932), 48 T. L. R. 282. 

7669a. Representatives of deceased 

members.] — An unregistered co. cannot be 
wound up imder Cos. Act, 1862 (c. 89), 
6. 199, unless there are more than seven 
existing members at the date of the winding- 
up petition. Representatives of deceased 
members, trustees of bkpt. members, & past 


members, although liable to contribute to the 
debts of the co., are not members within the 
sect . — Be Bowi.rNo & Webby’s Contract, 
[1896] 1 Ch. 603 ; 64 L. J. Oh. 427 ; 72 
L. T. 411 ; 39 Sol. Jo. 346 ; 43 W. R. 417 ; 
2 Mans. 267 ; 13 R. 126, 0. A. 


Annotations : — Apld. lie James v. Buena Ventura Nitrate 
Grounds Synmoate. Ltd. (1895). 11 T. L. R. 668. FoUd. 
JRe New York & Ck>ntinontal Lino (1909), 64 Sol. Jo. 117. 
Contd. LlewoUyn v. Kasintoe Rubber Estates, Ltd., 
[1914) 2 Cb. 67(). 


7669b. Trustees of bankrupt members.] — 

Be Bowling & Welby*s Contract, No. 
7669a, ante. 


Part VIII. — Cost-Book Companies and Mining Companies 

in the Stannaries. 

7728a. -.] — CouBTEis v. Johnson 7726. Add. Annotation: — ^Refd. Jobara v, Otto- 

(1863), cited 10 Exch. 242, n. ; 160 E. R. man Bank, [1927] 2 K. B. 264. 

7737. Add. Annotation :--A8 to (2) Consd. Spencer 
Annotation : — ^Refd. Watson u.Spratley (1854), 10 Exch. 222. Ashworth Partington, [1926] 1 K. B, 

689. 


Part IX. — Statutory Companies for Public Purposes. 


7S43a. Capital expenditure out of reserve 

funds.] — Hums expended by the railway's 
upon capital w^orks, & furnished by drawing 
upon their own undistributed profits, pension 
funds Sc reserves, are not additional capital 
“ raised or provided ” within Railways Act, 
1921 (c. 5.6), s. 68 (1) (h). Therefore the 
(U)mpanies are not entitled to include those 
sums as capital for the purpose of fixing 
the standard rates charges necessaiy to 
produce the revenue sufllcient to remunerate 
them upon their capital valuation . — Re 
)Stani)ard Charges Schedule (1925), 94 
L. .1. K. B. 804 ; 182 L. T. 682 ; 89 J. P. 90 ; 
41 T. L. R. 247 ; 69 Sol. do. 326 ; 28 L. G. R. 
209 ; 18 Ky. & Can. Tr. Oas. 133, 0. A. 

7862. Add. Annotation: — As to {!) Consd. Witdiam 
Outfall Board v. Boston Oorpn. (1926), 136 
L. T. 756. 


7904a. -.] — Tlie ct. will not grant a 

rule imder 8 & 9 Viet. c. 16, s. 86, for a scire 
facias against a party as a shareholder in a 
joint stock co., upon a judgment obtained 
against the co., unless the affidavits disclose 
reasonable grounds for believing that the 
party sought to be charged is a shareholder. 
The fact of his having applied for Sc received 
an allotment of shares, Sc paid a deposit 
thereon, is not enough. — Edwards v. 
Kilkenny Sc Great Southern & Western 
Ry. Co. (1863), 14 C. B. N. S. 626 ; 148 
E. R. 620. 

7953a. Extent of statutory powers as to 

preference shares.} — A statutory co. under 
its special Acts with which Part II. of the 
Cos. Clauses Act, 1863 (c. 118), was in- 
corporated, issued certain preference shares. 
By the conditions endorsed on the certificates 


PART vn. SECT. 2, SUB-SECT. 1 . 

7664 i. Power of court — Under Com- 
pomes Acts — Discretionary.] — The 
general partner in a limited partner- 
ship consisting of two members pre- 
sented a petition for the winding up 
of the partnership by the ct. & for the 
anpointment of a liquidator .--Held : 
although it was competent for the ct. 
to appoint a Judicial factor to wind up 
a limited partnership, the averments 
of parties showed that questions as 
to the liability of the limited partner 
wore likely to fiirlse, & it was more 
expedient that the partnership should 
bo woimd up by the ct. — Muibheap 
V. Borland, [1925] S. 0. 474.- 


PART vn. SECT. 2, SUB-SECT. 2.— A 

7668 1. ** Unregistered armpany 
Benevolent sortf/y .]— a co. & it 
directors instituted & endowed i 


benevolent society, which was not 
registered under jBMendly Bodetles 
Act, 1896, & made it a condition in 
the contract of employment of its 
manual labourers that they should be 
members of the society. In addition 
to income derived from the endow- 
ment fund, further income was pro- 
vided, in terms of the constitution, by 
the membdfl paying small weekly sums 
to the society, which were deducted 
from their wages, & 1^ the co. paying 
an equal amount. The members Sc 
their dependants were respectively 
entitled to sickness Sc death benefits. 
The management was vested in a com- 
mittee which was elected by the 
members in annual general meeting. 
The oo., having been bought up by a 
larger concom, went out of business, 
& the works were eventually closed 

was thereafeer^ hel(^ at*whloh it was 
resolved to cease receiving contribu- 
tions Sc paying benefits. Subsequently 

68 


certain officers of the society presented 
a petition for the winding up of the 
society as an ** unregistered co.”: — 
Held : the society was not a ** partner- 
ship, assocn., or co.” within Cns. Act, 
1908, Port VIII., 8. 267, in respect 
that there was no contractual relation 
between the members inter sc, &, 
accordingly, that It oonld not be wound 
up under the Act as an ” unregistered 
oo.” — Re Oalbdonian Kmplotees' 
Benevolent Sooibtv, (19281 S. C, 
633.— SOOT. 


PART VII. SECT. 2, SUB-SECT. 2.— D. 

7670 L Association of less than seven 
members — At date of pebiHon.}--Btld : 
the ot. may under Cos. Act, s. 271, 
order the winding up of an unregistered 

00 . even if it Is composed at the date 
of the application for its winding up, 
of not more than 7 members . — Re 
Indian Companies Act, 1913 (1930), 

1. L. R. 8 Ran. 409.— mB. 
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it was provided that, in the event of the co. 
being wound up, the holders of the preference 
shares should be entitled to have the surplus 
assets applied, in the first place, in repa 3 dng 
to them the amount paid up op their pre- 
ference shares, but should not be entitled to 
any further participation in such surplus 
assets : — Held : Cos. Clauses Act, 1863 

(c. 118), ss. 13, 14, limited a co. to which 
Part II. of that Act applied in respect of 
their powers to attach nghts of dividend to 
their preference shares, but did not limit a 
CO. in respect of their powers to attach other 
privileges ; the privilege pf having a priority 
aa regards repayment of capital in a winding- 
up was a privilege which the co. was entitled 
to attach to the preference shares ; 
consequently, the further condition restrict- 
ing the holders of preference shares in the 
case of a winding-up to repayment out of the 
surplus assets of the capital paid up on such 
shares was not ultra vires & was not invalid. 
— ^Windermere District Gas & Water Co. 
V , Whitehead, [1931] 1 Ch. 668; 100 

L. J. Ch. 147; 144 L. T. 636 ; [1929-30] 
B. & C. B. 276. 

7956. Add, Annotation : — As to (2) Refd. Re 
King’s Hettlement, King v. King, [1931] 2 
Ch. 294. 

8045. Add, Annotations : — Dlstd. Aylott v. West 
Ham Corpn., Sisson v. Same (1926), 95 
L. J. Ch. 533. Refd. Dennerley v, Prestwich 

U. D. C. (1929), 141 L. T. 602 ; Boyal Trust 
Co. V. A.-G. for Albeiia (1929), 40 T. L. R. 25. 

8126. Add. Annotation: — As to (2) Refd. Cotter 

V. National Union of Seamen [1929] Ch. 58. 

8129. Add. Annotations : — Generally ^ Refd. British 
Insulated & Hclsby Cables v. Atherton, 
[1926] A. C. 205 ; Be Golomb Porter & 
Co.’s Arbitration (1931), 144 L. T. 583; Be 
Behrens k Co. (1932), 48 T. L. R. 248. 

8176. Add, Annotations : — Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205 ; 
Be 1 .ee. Behrens k Co. (1032), 48 T. B. li. 218. 

8225. Add. Annotations : — Consd. Hartland v. Dig- 
gines (1924), 41 T. L. R. 131. Refd. Michel- 
ham’s Trustees v. I. R. Comrs., Miclielham 
(Lady) Exors. v. I, R. Comrs. (1930), 144 


L. T. 163 ; Hamilton v, I. R. Comrs., [1981] 
2 K. B. 496 ; Thompson v. Trust k Loan Co. 
of Canada (1932), 48 T. L, R. 209. 

8243. Add. Annotations : — Refd. British Insulated 
& Helsby Cables t?. Atherton, [1926] A. C. 206 ; 
Rc Lee, Behi'ens k Co., Ltd. (1932), 48 T. L. R. 
248. 

8246. Add. Annotation : — ^Refd. Morris v. Harris, 
[1927] A. C. 252. 

8302. Add. Annotation : — ^Dlstd. Garrard v. James, 
[1926] Ch. 616. 

8839. Add. Citation : — 1 Macq. 461. 

Add. Annotations : — Apld. Bo Thomson, 
Thomson v. Allen, [1930] 1 Ch. 203 ; BeU v. 
Lever Bros., Ltd. (1931), 146 L. T. 268. 

8861. Add. Annotation : — Refd# Kreditbank Gassel 
G. m. b. H. V. Schenker^, [1926] 2 K. B. 450. 

8365. Add. Annotation : — Consd. Garrard v. James, 
[1926] Ch. 616. 

8366. Add. . Annotation : — ^Refd. liggett (Ldver- 
pool) V. Barclays Bank, [1928] 1 K, B. 48. 

8389. Add. Annotations: — As to (1) Apld. Garrard 
V. James, [1926] Ch. 616. Consd. Be George 
Inglefield, Ltd. (1932), 48 T. 1.. R. 536. 

8412a. .] — Re Mersey Ry. Co., Gibbs 

V. Mersey By. Co. (1895), 11 T. L. B. 390. 

8444a. .] — ^A receiver k manager was 

appointed of the undertaking of a tram- 
ways co. — ^B artlett v. West Metropolitan 
Tramways Co., [1893] 3 Ch. 437 ; 63 L. J. Ch. 
208; 69L. T. 660. 

AnnoUUion : — Dbtd. Marshall v. South Staffordshire Tram. 
Co., [1895] 2 Ch. 36. 

8463. Add, Annotation : — Consd. Oswald TiUot- 
son. litd. V, I. R. Comrs. (1932), 48 T. L. R. 
582. 

8481a. Priority in winding-up — Validity.] — 

Windermere District Gas k Water Co. 
V, Whitehead, No. 7953a, ante, 

8481b. Condition restricting rights of preference 
shareholders— Limitation to repayment out 
of surplus assets paid up on share— Validity.] 

— ^Windermere District Gas k Water Co. 
V, Whitehead, No. 7953a, ante. 


PART IX. SECT. 8, SUB-SECT. 6.— B. 

I) I. NeeeaaUv for .] — Where the 

directors of a railway co. at ooe meeting 
mode several calls, payable at intervals 
of two months from each other : — Held : 
bad, for the colls cannot be made at less 
Intervals than two months ; & a 

stockholder who had paid the first 
call thus made, & then transferred his 
shares, was not responsible for the 
subsequent calls thus illegally made. — 
Moobx V . McLaben (1862), 11 C. P. 
534.— CAN. 

h ii. How calcvlated .] — Where 

calls on stock were to be made ** at 
periods of not less than three months* 
int^al,** k one call was made payable 
on Aug. 10, & another on Nov. 10 : — 
Held; an Interval of three months 
had not elapsed between the two calls, 
k that the second call was therefore 
bad. — Stadaooka Fibb k Life In- 
SUBANOB Co. V . Mackenzie (1878), 29 
C. P. 10.— CAN. 


PART IX. SECT, 14, SUB-SECT. 1. 

8370 i. Jii/ issue of (lehcnturcs— On 
coiupleiion of jtortwn of railwau— -Issue 
before compleiion .] — The B. & W. Hy. 
C^o., whoso borrowing were 

not to arise until a certain puition of 
llieir lino should have boon open for 
tmfflc, entered Into an agreemont with 
the S. & W. Py. Oo. t,hat, if the latter 
00 . would advance them a sufficient 
Slim to enable them to complete that 
portion of the lino, they, the B. k W. 
Oo., would, when their borrowing powers 
arose, issue k deliver to the ». & W. 
Co. a Buflicient amoimt of debentures 
to enable them to repay themselves 
the Buiu which they should so advance. 
In pursuance of this agreement, the 
S. & W. Co. paid, from time to time, 
the contractor’s accounts, until the 
portion of the line requirea by the B. 
k W. Co.*8 special Acl to be oi)en for 
trafiSc before the borrowing Towers 
should arise was completed. The S. 


k W. Co. advanced in that way 
Ml 2,000. The B. & W. (Jo. ’s borrowing 
powers having arisen, they issued k 
(Jollvered to the S. k W, Co. debentures 
1,0 secure that advance : — Held : there 
was nothing illegal in that contract, 
the debentures wore valid to the 
extent of £12,000, the snm actually 
advanced. — Re Bagnalstown k Wex- 
FOUP Ky. Co. (1870), 4 I. It. Eq. 505. — 


PART X. SECT. 6. 

sb. Effect of Act respecting Capacity 
of Companies. 19X7 (c. 12), J — The above 
Act deals only with the capacity of cos. 
to exercise their powers, k does not 
enlarge the powers themselves . — Re 
North Wkstkbn Trust Co., Ege p . 
PuBB Oil Co., Ltd. (Man.h [19261 1 
D. L. R 689; [1926] 1 W. W. R, 426; 
35 Man. L. R. 483.— CAN. 
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Part XII. — Foreign Companies 


8510. Add, Annotations: — ^Refd. Swedish Oentral 
By. V. Thompson, [1824] 2 K. B. 255 ; A.-G. 
r, BelHios, [1928] 1 K. B. 798. 

8512. Add. Annotation : — Reid* Employers’ 

Liability Assce. v. Sedgwick Collins (192r 
95 L. J. K. B. 1015. 

8514. Add. Annotation: — Reid. Gilbert v. Gilbert 
& Rougher (1927), 96 L, J. P. 137. 

After this case add : — 

.] — SeCi now, 1029 Act, s. 234 (1). 

8520. Add. Annotation: — ^Refd^ Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 465. 

8523. For the portipn of the para^aph in the 
original volume commencing with “ Held : ” 
substitute the following paragraph : — 

Held: (1) upon the construction of the 
decrees of the Soviet Govt., defts. had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank ; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 
pltf. — Russian Commercial & Industrial 

IBaNK V. COMPTOIR D*ESC03£PTB DB MUL- 

HOUSE, [1925] A. C. 112 ; 93 L. J. K. B. 1098 ; 
132 L. T. 99 ; 40 T. L. R. 837 ; 68 Sol. Jo. 
841, H. L. 

AnnotafirmH : — As to (1) Apld. Employers* Liability Assce. 
V. Sediyw’ick ColUns (1926). 9o L. J. K. B. 1015. Distd. 
Lazard Bros, & Co. v. Banque Industriello de Moscow, 
Liizard Bros. & Co. v. MldMd Bank, Ltd. (1931), 101 
L. J. K. B. 65. Consd. lliissiau 6c £ni?llsh Bank v>. 
Baring Bros. & Co, (1932), 48 T. L. R. 193. As to (2) 
Folld. Banqxio Intcmationalo do Coimnerce de Petro- 
grad ff, CouKasso^^, [1925] A. C. 160 . Coiisd* The Jupiter 
(No. 2), fl926] P. 69 ; The Jupiter (No. 3» a927), 137 L. T. 
333. Distd. Page v. Scottish lusoe. Corpn. (1929), 98 
L. J. K. B, 308. 

8523a* -.] — ^A bank incorporated in 

Russia in 1911, with British shareholders 
holding a majority of the shares, established 
a branch in London under separate manage- 
ment in 1916. In 1917 the Bolshevist 
revolution took place, & the bank ceased to 
carry on any business in Russia, its last 
general meeting being held at Petrograd in 
June, 1917. In 1021 an action was com- 
menced in the name of the bank by British 
shareholdei's to recover two sums of £100,000 
& £80,000, forming part of a credit lodged by 
the former Russian Govt, with defts., an 
English bank, & alleged to have been assigned 
to pltfs. Pleadings were delivered, but the 
action lay dormant for several years, after 


which pleadings were amended & the A.-G. 
was added as a deft. At some uncertain 
date, either before or shortly after the 
action was launched, pltfs. were dissolved 
& ceased to exist as a corpn. at Russian law 
by virtue of a decree of the Soviet Govern- 
ment : — Held: on a procedure summons 
taken out by defts., the action must be stayed 
indefinitely, as pltfs. no longer existed either 
in Russia or in Great Britain. 

Senible : although extinguished in the 
country of its origki, there is power in the 
ct, to wind up the Ei^lish branch of a foreign 
corpn. as an unregist3red co. under 1920 
Act, B. 338. — Russian &; English Bank v. 
Baring Bros. & Oo., Ltd., [1932] 1 Ch. 436 ; 
101 L. J. Ch. 157 ; 146 L. T. 424 ; 48 T. L. B . 
193 ; 76 Sol. Jo. 68. 

Annotation: — Consd. lie Russian & English Bank, [1932] 
1 Ch. 663. 

8524. For the param^aph in the original volume 
substitute the following paragraph : — 

.] — ^A Russian bank having a head 

office in Petrograd & a branch in Paris had, 
through its Paris branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of the bank 
against the customer to recover the amount 
of the debt. Deft, pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Govt. pltf. bank 
had ceased to exist, & that no one had autho- 
rity to sue in the name of the bank : — Held : 
the case was governed by Russian Commercial 
cfc Industrial Bank v. Compioir d'Escompte dc 
Mulhouse, No. 8623, ante, & the defence 
failed. — ^Banqub Internationale de Com- 
merce DK Petrograd v. Goukassow, [1925 J 
A. C. 160 ; 93 L. J. K. B. 1084 ; 132 L. T. 
116; 40 T. L. R. 837 ; 68 Sol, Jo. 841, 
H. L. 

Annotations: — Distd. Lazard Bros. & Co. v. Ban quo Indus - 
trielle de Moscou, Lazard Bros. & Co. v. Midland Banlc, 
Ltd. (1931), 101 L. J. K. B. 65. Consd. Bussian 6c 
English Bank v. Baring Bros. & Co. (1932h 48 T. L. R. 
193. Reid. Tho Jupiter (No. 3) (1927), 137 L. T. 333. 

8527a. Whether company In existence.] 

— A Russian insurance co,, having its prin- 
cipal office in Petrograd & a branch office in 
London, in accordance with 1908 Act, s, 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 1918 the Soviet Govt. 


PART XII. SECT. 4. 

t. (top of p. 1200). Head now “w.** 

w (p. 1200) i. Company holding 

no licence in mortmain, J — An insurance 
oo., incorporated in a foreign State & 
hoUUng no liocnce under Ontario 
Mortmain & Charitable Uses Act, but 
registered as authorised to do busdnoss 
in Ontario, applied to be registered as 
tho transferee of a charge upon laud : — 
Held : tho co. was entitled to be 
registered without any qualification 
as to proceedings that might be taken 
under that Act or any other Act 
atTeotJng tho bolding of laud by corpns* 
— He New York Life I.vsurance Co. 
(1924), 55 O. L. R. 408.~-CAN. 


q (p. 1200) i. Burden of 

proof of stattLs to carry on Imsiness,}^ 
La Salle Extension University v. 
Freeman (Man.), [1926] 3 W. W. R. 
474.~CAN. 

0 . (p. 1202). Add ** revsd. 66 S. C. B. 
539.” 

PART XII. SECT. 5. 

»c. General rule.] — In the absence of 
evidence of tho law of tho foreign state 
in question, the ct. cannot bold that a 
doctrine of English law applicable to a 
co. incorporated under local statutes 
applies to a co. incorporated under a 
foreign statute. — Clark v. Thomas J. 
Gayteb Studios Inoortoratbd, 
[1930 J 3 W. W. R. 89 ; 4 D. L. R. 1038. 
—CAN. 
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PART xn. SECT. 7, SUB-SECT. 1.— A. 

se. Action by creditor — Liquidation in 
country of domicU .} — A liquidation in 
the oounti’y of domicil of a co. 
registered in Now South Woles as a 
foreign oo. gives this ct. no jurlsdiotlon 
to Interfere with the rights of creditors 
in tills State. — Primary Producers 



PART Xll. SECT. 8, SUB-SECT. 1. 

6 1. .] — A winding-up 

order by a Canadian ct* In the matter 
of a Scotch co. doing business in 
Canada, 6c having assets & owing debts 
in Canada, which order was made on 
tho petition of a Canadian creditor. 



76L X.— Oompanies. Caaes 8527a-~8548b. 


purported to put all insurance cos. in Kussia 
into liquidation & to appropriate tbeir pro- 
perty. In the spring of 1923 C. sent a notice 
to the registrar that the co. which he repre- 
sented had ceased to exist, & at his request 
this notice was placed upon the file. In the 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon 0., who protested that ho had no power 
to act for the co., & judgment was signed in 
default of appearance: — Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on 0. was 
valid ; (3) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the jurisdiction of the ct., it must be 
assumed that the Bussian Govt, would, 
according to the comity of nations, recognise 
the judgment as elfective. — Employers’ 
Liability Assurance Corpn. v, Sedgwick 
Collins & Co., [19271 A. C. 95 ; 95 L. J. K. B. 
1015 4 42 T. L. R. 749 ; mb nom. Sedgwick 
Collins Sc Co., Ltd. v. Rossia Insurance 
Co. OF Petrograd, 136 L. T. 72, H. L. ; 
ajfg. S.C. sub Sedgwick Collins & Co. 
V. Kossia Insurance Co. op Petrograd, 
[19201 1 K. B. L 0. A. 

Annotations : — As fo (1 ) Distd. I.azard Bros. & Co. v, Banqiio 
JndiiKtriollc do Moscou, Lazard Bros. & Co, v. IVUdland 
Bank, Ltd. (193] ), 101 L. J. K. B. G5. Refd. First Rnssian 
Insro. i\ London S: Lancashire^ Insco., 11928] Ch. 922. 
As to (3) iUld. Sabatlop v. Trading Co., [19271 1 Ch. 49r». 
Generally. Refd. The .Jnpit-er (No. 3) (1927), 1,37 L. T. 
3.33; lie ILifisfan & English Bank (1932), 48 T. L. B. 
282 ; lie Vocalion (Foreign), Ltd. (19.32), 48 T. L. II. 
.'')2(». 

8527b. Company extinct — Judgment by 

default — Garnishee proceedings — Invalid.] — 

An English finn commenced an action in 1930 
against the Moscow Industrial Bank claiming 
payincint of a large sum of money, &, on the 
stiength of an affidavit stating that the 
Moscow Industrial Bank was domiciled in 
Russia Sc that there was no way of elTecting 
personal service on it, obtained leave under 
R. S. C., Ord. 9, r. 2, to serve notice of the 
writ by posting it by registered letter to the 
bank at Moscow wdiore its head ofilce had 
been. No appearance having been entered, 
judgment by default was signed against the 
Moscow Industrial Bank on Nov. 24, 1930. 
Some days later a letter was received from 
the London Embassy of the Soviet Republic, 
stating that notice of the writ could not bo 
delivered, as the Moscow Industrial Bank 
went out of existence in 1917. After having 
obtained judgment by default, pltfs. ob- 
tained a garnishee order nisi against the 
Midland Bank attaching money alleged to be 


due from that bank to the Moscow Industrial 
Bank, & that order was subsequently made 
absolute. On appeal by the Midland Bank : 
— Held : (1) on the evidence of the Russian 
decrees as to Russian corpns. & of Russian 
lawyers as to the effect of those decrees, the 
Moscow Industrial Bank had ceased to exist 
as a juristic person in 1930, & therefore the 
judgment by default obtained against it by 
pltfs. was a nullity, & consequently no 
garnishee proceedings could bo founded upon 
it ; (2) in any view the garnishee order nisi 
ought not to have been made absolute, inas- 
much as service of notice of the writ on the 
Moscow Industrial Bank was irregular in 
that the procedure applicable to service in 
a foreign country, as prescribed by R. S. 0., 
Ord. 11, r, 8, had not been followed. 

Per ScRUTTON, L.J. : If it comes to the 
knowledge of the ct. that it has entered 
judgment in default of appearance against 
a man who was at the time dead, or a co. 
which was at the time dissolved, or non- 
existent according to the law of its country 
of origin, the ct. is bound, after hearing the 
parties interested, of its own motion to set 
the judgment aside. — Lazard Bros. & Co. 
V. Banque Industrielle de Moscou, 
Lazard Bros. & Co. v. Midland Bank, 
Ltd., [1932] 1 K. B. 617 ; 101 L. J. K. B. 65 ; 
146 L. T. 240, C. A. ; a^d. 49 T. L. R. 94 ; 76 
Sol. Jo. 888, n. L. 

8527c. Setting aside.] — Lazard 

Bros, k, Co. v. Banque Industrielle de 
Moscou ; Lazard Bros. & Co. v. Midland 
Bank, Ltd., No. 8627b, anU. 

8542. Add, Annoiaiions: — Refd. Sedgwick Collins 
v. Rossia Insce. of Petrograd. [1926] I K B. 1 ; 
Be Russian k English Bank (1932), 48 T. L. R. 
282. 

8543. Add. Annotations: — Refd. Sedgwick Collins 
V. Rossia Insce. of Petrograd (1926), 133 
L, T. 808 ; Be Vocalion (Foreign), Ltd. (1932), 
48 T. L. R. 625: 

8548a. Company dissolved before 1929 Act- 
Power to wind up as unregistered company — 
Winding up of English branch.] — Russian k 
English Bank v. Baring Bros, k Co., Ltd., 
No. 8523a, ante. 

8548b. .] — petition was presented 

by creditors, whose debt was disputed, for 
the compulsory winding-up of an um*egistered 
foreign co. which had a branch in England k 
which was dissolved by the laws of Russia 
before the 1929 Act came into operation : — 
Held: (1) the provisions of 1929 Act, s. 338, 
notwithstanding sub-sect. 2 of sect. 338, did not 
alter the law as it existed, before that statute 
came into operation, under the corresponding 
sects, of tho Acts of 1862 k 1908, k the ct. 
had therefore jurisdiction to make an order 


with the consent of the liquidator 
previously appointed by the ct. In 
Bootland, as anoiliary to the wlndlnsr*up 
proceediners there ; — Held : a valid 
order . — Re Scottish Canadian 
asbestos Co., Allen v. Hanson 
<1890), 18 S. 0. R. 667.— CAN. 

• ii. — .] — Where a 

wlndinsr-up order had been made in 
Enxiand against an English co. prior 
to the making of a Canadian winding- 
up order ; — Held : a double liquida- 
tion should be avoided, by treating the 
duties of the Canadian liquidator as 
anoUlary to tho English winding-up 
proocodlngs , — Re National Benefit 


Assurance Co., Ltd., Paoifio Great 
Eastern Ry. Co.’s Case, [1927] 3 
D, L. R. 289 ; 11927] 2 W. W. R. 348 ; 
36 Man. L. R. 549.— CAN. 

• iii. Remission of funds to 

foreign liquidaior .] — ^A oo., incorporated 
in New South Wales & carrying on 
business in Victoria, was ordered by 
the Supreme Ct. of New South Wales 
to be wound up, A similar order, 
subsequently made by the Supreme Ct. 
of Victoria, provided that the Victorian 
winding up should be conducted as 
ancillary to that in New South Wales. 
Tho Vietorian liquidator hod In hand 
£1,665, proceeds of realisation ; — Held : 

71 


upon the New South Wales liquidator 
giving security to tho satisfaction of 
the protbonotory In the sum of £1,500 
that tho Victorian assets would be 
applied to the satisfaction of the olaima 
of the Victorian creditors pari passu 
with other claims of the same class, all 
moneys In the hands of tho Victorian 
liquidator, after deducting the costs 
of the winding-up, inoluding the 
liquidator’s remuneration, shomd be 
remitted to the New South Wales 
liquidator . — Re Australian h"EDER4.L 
Life & General Assurance Co., Ltd. 
(No. 2), [1931] V. L. R. 317 ; Argus 
L. R. 291 (Victoria).— AUS. 



Cases 8548b — ^8688. English and Empire Digest Supplement, 


for the compulsory winding-up of the co. 
under sect. 838 (1) {d ) ; (2) notwithstanding 
the general rule that a disputed debt may not 
form the basis of a creditor’s petition for the 
winding-up of a co., petitioners would in the 
circumstances be otherwise without a remedy 
& were entitled to proceed by a winding-up 
petition ; ^ they were entitled to a coni- 


piilsory order for the winding-up of the co. — 
Be EuesiA-K & Ekgli^h Bank, [1932] I Oh. 
658 ; 101 L. J*. Oh. 226 ; 147 L. T. 67 ; 48 
T. L. B. 282; 76 8ol. Jo. 201; 11931] 
B. & C. E. 140. 

8554. Add. AnnotcUion: — ^Refd. lie Vocalion 
(Foreign)-, Ltd. (1932), 48 T. L. B. 625. 


Part XIII. — Illegal Companies 


8571. Add, AnnotaUcyne : — Raid. Be Prevost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Oh. 
383 ; B, V. Registrar of Joint Stock Com- 
panies, Ex p. More, [1931] 2 K. B. 197. 

8574a. Company selling Irish lottery tickets.] 

— CO. was formed in England for the sale 
there of tickets & chances in the Irish lottery ; 
— Held : the object of the co. was unlawful, 
& the Registrar of Joint Stock Cos. was right 
in refusing to register the co. — R. v. Regis- 
trar OF Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197 ; 100 L. J. K. B. 
638 ; 146 L. T. 622 ; 96 J. P. 137 ; 47 T. L. R. 
383 ; 29 L. G. R. 452, C. A. 

8576a. -.] — Harvey v. Collett (1846), 15 

Sim. 332; 4 By. & Can. Cas. 387; 16 
L. J. Oh. 376 ; 10 Jur. 603 ; 60 E. R. 646. 


Annotation -UM. Stewart v. Austin (1866), 36 L. J. Ch. 
162. 

8581a. Action against treasurer dc secretary 

— niegaUty will not prevent account.] — 

Greenberg v. Oooperstbin, No. 272a, ante. 

8582. Add. Annotation : — Refd. Greenberg v. 
Cooperstein, [1926] Oh. 667. 

8583. Add. Annoiatioii : — Refd. Greenberg v. 
Cooperstein, [1926] Oh. 657. 

8587. Add. Annotations : — Refd. Cornish Mutual 
Assce. V. I. R. Comrs., [1926] A. C. 281 ; 
Greenberg v. Cooperstein, [1926] Oh. 667 ; 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal Owners* Assocn. (1926), 136 
L. T. 673. 


Part XIV. — Companies under Private Acts. 


8596a. Name of member omitted from 

memorial of names of members — Deed not 
executed.] — Scott v, Berkeley (1847), 3 
C. B. 925 ; 5 Ry. & Can. Cas. 61 ; 16 L. J. 
C. P. 107 ; 8 L. T. O. S. 389 ; 11 Jur. 242 ; 
136 E. R. 371. 

AnnotaiioThs : — Be!d. Portal v. Enamens (1876), 1 C. P. D. 
201 ; Klpllnfi: v. Todd (1878), 3 C. P. D. 850 ; Re South 
London ^h Market Co., PlhnsoU’s Case (1888), 1 Meg. 92. 


8621a. .] — Browne v. London Necro- 

polis & National Mausoleum Co. (1857), 
6 W. R. 188. 


8633. Add. Annotations: — Consd. Liggett (Liver- 
pool) tt. Barclays Bank (1927), 137 L. T. 443. 
Refd. Liggett (Liverpool) v, Ba<rclays Bank, 
[1928] 1 K. B. 48. 


PART XIV. SECT. 2, SUB-SECT. 3. 

8d. SuhscripHon books— Conditions as to .] — ^Marmora Foundry Co. v. Murney (1850), 1 G. P. 29. — CAN. 
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Vd. XI. Oases 18—803. 


COMMONS AND RIGHTS OF COMMON. 

Note.— As to coznmons & rights of common after 1025, see Law of Property Act, 1026 (c* 20), 

BS. 103, 104. 


Part il. — Different Kinds of Rights of Common 


18# Add, Annotation : — Aa to {!) Refd. Stoney v. 
Eastbourne B. 0. & Devonshire (1926), 95 
L. J. Oh. 312. 


Part V. — Right 

828* Add. Annotation: — Consd. Hodgson v. Mc- 
Greagh (1023), 93 L. J. Ch. 339. 

323a. In demesne land— Is warren In gross.] 

— ^Deft., lord of the manor of B., claimed 
sporting rights over pltfs.’ freehold farms 
within the manor, basing his claim on a 
franchise of free warren appurtenant to the 
manor panted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user ; — EM : the grant to J. 
in 1301 was of a francliise in gross, & even if 
not in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the 
franchise upon the occasion of that aliena- 
tion ; there was therefore no title in deft, 
by the grant of the manor, & there was no 


224. Add. Annotation : — Generally, Refd. Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 163. 
226. Add. Annotation : — Aa to (2) Refd. Hodgson v. 
McOreagh (1923), 92 L. J. Ch. 426. 


of Free Warren. 

evidence supporting his claim by prescription 
to the presumption of a lost grant. — Hodgson 
V. MoCreagh (1023), 93 L. J. Oh. 330 ; 131 
L. T. 340 ; 40 T. L. B. 10 ; 08 Sol. Jo. 68, 
0. A. 

829. Add. Annotation: — ^Refd. Hodgson v. Mc- 
Creagh (1023), 03 L. J. Oh. 330. 

347. Add. Annotation : — Consd. Hodgson v. Mc- 
Oreagh (1023), 93 L. .1. Oh. 330. 

347a. Alienation reserving franchise of free warren.] 

— ^Hodgson v. MoCreagh, No. 823a, ante. 

349a. By aUenatlon of soil— Although soli 

reacquired.] — R. v. SiiiRiiAND (1314), Y. B. 
6 & 7 Edw. 2, VIII. Sel. Soc. (Vol. III., 
Eyre of Kent) 181. 


Part VI. — Creation and Proof of Rights of Common. 

366. Add. Annotations: — As to (2) Refd. Keren 

Kaycmetli Le Jisroel, Ltd. v. 1. B. Comrs., 462. Add. Annotation Refd. Green v. Matthews 
[1931] 2 K. B. 465 ; Re Smith, Public Trustee & Co. (1930), 40 T. L. B. 206. 

V. Smith, [1932] 1 Ch. 153. 


Part XIII. — Inclosure of Commons and Common Fields 


884. A dd. Annotation : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

886. Add. Annotation : — Refd. Back v. Daniels’ 
[1926] 1 K. B. 526. 

893. Add. Annotations : — As to (4) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 136. As to (5) Refd. Consett 
Industrial & Provident Soc. v. CJonsett Iron 
Co., [1022] 2 Oh. 136. 

899. Add. Annotation: — As to (1) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 136. 

900* Add. Annotation : — Consd. Consett Industrial 
& Provident Soc. v, Consett Iron Co.i [1022] 
2 Oh. 135. 

901. Add. Citation 2 Ch. 187, n. 

Add. Annotation: — Folld. Consett Indus- 
trial A Provident Soc. v. Consett Iron Co., 
[1922] 2 Oh. 135. 


903. For the paragraph in the original volume 
substitute the following paragraph : — 

— By the lanchoster 
Inclosure Act, 1773, the moors & commons 
of the manor of Lcmchester, Durh^, were 
divided So allotted. The Act provided that 
the lord of the manor So his assigns should 
have, hold So enjoy all mines & minerals 
within So under the allotments, with full So 
free liberty of searching for, draining, winning 
So working the mines So minerals by any ways 
or means then in use or therec^r to be 
invented as fully So freely as he might or 
could have had, held, used So enjoyed the 
same in case that Act had not been made 
without paying any damages or making any 
satisfaction for so doing ; So also that the 
annual rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottees whose allot- 
ments were damnided by the exercise of the 



Cases 903— 1089. English and Empire Digest Supplement, 


lord’s mining rights, & that any deficiency 
should be made up by moans of a rate levied 
upon all the allottees : — Held: (1) the case 
was governed by the decision of the Ct. of 
Appeal in ConscU Waierworka Co* v. JRitaoyi, 
"So* 901, ante^ which was a decision on the 
identical question arising on the construction 
of the same Act & in the same circumstances, 
& although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in BuUerknowle 
Colliery Co* v. Bishop Auckland Industrial 
Co.f No. 905, post, the decision itself had not 
been overruled & was therefore binding upon 
the ct., & defts. had a right to work the mines 
so as to let down the surface of the land 
without paying damages or making any 
compensation to pltfs. ; (2) (Younger, L.J.) 
the decision at which the Ct. of Appeal had 
felt itself compelled to arrive in deference to 
authority binding upon it might quite well 
have been reached on the construction of the 
Act itself apart altogether from the decision 
by which it was boxmd. — Consbtt Indus- 
trial & Provident Society, Ltd. v* 
CoNSETT Iron Co,, [1922] 2 Oh. 135 ; 91 
L. J. Ch. 630 ; 127 L. T. 883 ; 38 T. L. B. 
584 ; 66 Sol. Jo. 452, O. A. 

905. Add, Annoiaiion : — Consd. Consett Indus- 
trial & Provident Soc. v, Consett Iron Co., 
[1922] 2 Ch. 135. 

906. Add. Annoiaiion: — Consd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

909. Add* Annotations : — As to (2) Consd. Consett 
Industrial & Provident Soc. v* Consett Iron 
Co., [1922] 2 Ch. 135. As to (3) Consd. 
Consett Industrial & Provident Soc. v* 
Consett Iron Co., [1922] 2 Ch. 135. 

911. Add* Annoiaiion : — As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 

913. Add, Annotation : — Refd. Taylor v. British 
Legal Life Assce., [1925] Ch. 395. 

929a. Power to stop up highway through old 
enclosure.’*] — By Inclosure Act, 1845 (c. 118), 
s. 62, power is given to the valuer acting in 
the matter of any inclosure to set out & 


make public roads & ways, & widen public 
roads ways, in or over the land to be 
inclosed, & to stop up, divert or alter any of 
the roads or ways passing through the land 
to be inclosed, or “ through any old inclosures 
in the parish or respective parishes in which 
the land to bo inclosed shall be situate ” : — 
Held: the power of stopping up roads so 
given is not confined to roads passing through 
old inclosures or intakes from the waste or 
common, the subject of inclo^ure, but extends 
to roads passing through any old inclosures 
within the parish. — Hornby v* Silvester 
(1888), 20 Q. B. D* 797 ; 67 L. J. Q. B. 568 ; 
59 L. T. 666 ; 62 J. P. 468 ; 36 W. B. 679, 
C. A. 

939a. As to fences — Power to direct maintenance.] 
— Notwithstanding the omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair &: mainten- 
ance of fences, the erection of which by the 
respective allottees of land that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion. — (I arnbtt V* Pratt, [1926] Ch. 897 ; 
05 L. J. Ch. 463 ; 135 L. T. 471 ; 70 Sol. Jo. 
736. 

942a. Trespass — Power to maintain — Interference 
with stake.] — Driver v* Simpson (1818), 8 
Taunt. 614, n. ; 2 Moore, C. P. 682, n. ; 129 
E. B.* 623 

Annotation: — Distd. Newcastle v* Clark (1818), 2 Moore, 
O. P. 6C6. 

1012a. Extent of dedication to publlc.]- 

Where the lord of a manor encloses a strip 
of land by the side of a public highway & 
within a few feet only from the metalled 
portion of the road, then, whatever the pre- 
sumption might have been before, a pre- 
sumption thereafter arises that what he has 
left between the metal & his fence is dedicated 
to the public. — Copestake v* West Sussex 
County Council, [1911] 2 Ch. 331 ; 80 

L. J. Ch. 673 ; 106 L. T. 298 ; 75 J. P. 465 ; 
9 L. Gr* R. 905. 

1023. Add, Annoiaiion : — As to (1 ) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co„ [1922] 2 Ch. 135. 


Part XIV. — Regulation of Commons. 


1089. After this case add Injunction to 

restrain promotion — Scheme Inconsistent with 


prior conveyance.] — See Injunction, Vol. 
XXVIII., pp. 469, 470, No. 789.” 
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VoL XL Cases 4— 116a. 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 


4 . 


7, 


Part I. — Compulsory Powers over Land. 


Add. AnnoicMom : — As to (2) Dlstd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. 0. 366. Retd. York Corpn. 
V. Leethom, [1924] 1 Ch. 667. 

Add. Annotations : — As to (3) Retd. Boumc- 
mouth-Swanage Motor Road & Ferry Co. 


V. Harvey, [1929] 1 Ch. 086 ; Paru worth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

19. Add. Annotation : — ^Retd. B. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Cx>., [1924] 1 K. B. 171. 


Part il. — Conditions attached to the Powers 


28. Add. Annotations: — As to (2) Consd. Rocking- 
ham Sistere of Charity v. R., [1922] 2 A. 0. 
316. Retd. Manchester Corpn. v. Parnworth 
(1929), 40 T. L. R. 86. 

56. Add. Annotation : — Retd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

62a. .] — The Board of the Railway Comj's. 

for Canada made an order directing a railway 
CO. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the level, & ordering 
that detailed plans be filed for the approval 
of the chief engineer of the Board : — Held : 
(1) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
to take possession of land.under Expropriation 
Act, R. S. C., 1906 (c. 143), for the purpose 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the general plan, & it was not within the 
liberty of the co. to enlarge the scope of the 
original plan & provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise way in 
w’hich the construction was to be made. — 
Boland v. Canadian National Ry. Co., 
[1927] A. C. 198 ; 95 L. J. P. C. 209 ; 136 
li. T. 197, P. C. 

67. Add. Annotation : — Refd. Parnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

88. Add. Annotations : — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
[1929] 1 Ch. 686 ; Parnworth v. Manchester 
Corpn., [1929] 1 K. B. 633. 

91. Add. Annotations : — Refd. Conron v. L. 0. C., 
[1922] 2 Ch. 283 ; Roberts v. Hopwood, [1925] 
A. 0. 678. 

98. Add. Annotation : — ^Refd. Com-on v. L. O. O., 
[1922] 2 Oh. 283. 


99a. Subway.] — Boland v. Canadian 

National Ry. Co., No. 62a, ante. 

109. Add. Annotation : — As /o (1) Refd. Conron v. 
h. C. 0., [1922] 2 Ch. 283. 

110. Add. Ayinotation : — Refd. Conron v. L. O. C., 
[1922 J 2 Ch. 283. 

111. Add. Annoiaiion : — As to (1) Refd. Conron v. 
L. C. C., [1922] 2 Ch. 283. 

114. Add. Annotation : — Refd. Conron v. L. 0. O., 
[1922] 2 Ch. 283. 

116. Add. Annotation : — Refd. Sydney Municipal 
Council V. Campbell, [1925] A. C. 338. 

116a. Land not bon& fide Intended to be taken 

for purpose.] — Applts. had statutory power 
to acquire compulsorily land required for the 
purpose of making or extending streets, also 
land required for “ carrying out improve- 
ments in or remodelling any portion^ of the 
city.’* In connection with the extension of a 
street, they resolved to acquire reaps.* land 
for the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 
or remodelling the area was considered or 
proposed, & evidence as to pi*oceedings in the 
council showed that applts. were endeavour- 
ing to give a new form to the transaction 
previously decided upon, rather than con- 
sidering whether resps.* land was required 
for improving or remodelling : — Held : the 
evidence sustained the lower ct.*s conclusion 
of fact that applts. were exercising their 
powers for a purpose differing from those 
specified by the statute, & they had rightly 
been restramed from acquiring reaps.’ land. — 
Sydney Municipal Council v. Campbell, 
[1925] A, C. 338 j 133 L. T. 63 ; sut) nom. 
Sydney Municii^al Council v. Campbell, 
Same v. Hughes Motor Service, Ltd., 94 
L. J. P. 0. 65. P. 0. 


PART II. SECT. 2, SUB-SECT. 1, 


sa. Land in use ** otherwise for 
more convenient ocevpaiion " of building 
— Municipal Act, s. 326.) — Surrkt 
Distuiot Cohpn. V. Caink (1920), 
67 D. L. R. 794 ; 28 B, C. R. 321.— 
CAN. 


m i. Pvhlic Works Ad. 

n, S. B. O., 19H (c. ISdy-ValidUy 
of contract by Minister of Ptiblic Works.] 
— A oontraot made by the Minister for 
the purohase of land for a pubUo pur- 


pose dooa not bind the Crown unless 
the acquisition of the land bas been 
authorised by an Order in Council, 
or a resolution in Council amounting 
to on order, even if the oontroot is 
sealed with the seal of the Department. 
— Maokay V. A.-G. for British 
COLUMBU, [1922] 1 A. 0. 467.— CAN. 

m il. Expropriatitm Act, 1906 

(c, 143 ) — Discretion of Minister .] — As 
to the propriety Sc neoessity of expro- 
priation the Minister is the sole Judge 


Sc the ct. has no Jurlsdiotion to inter- 
fere with ills discretion. — R. v. laiPERiAL 
Bank of Canada, [1923] 3 B. L. R. 
345.— CAN, 

PART II. SECT. 3. SUB-SECT. 3.— 
B. (a). 

sb. Land taken for building Toronto 
Viaduct — What Act applicable .} — 
Canadian National Ry. Co, v. 
Toronto Iron Works, [1926] Exeb. 
O. R. 133.— CAN. 


16 * 
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116b, Whether land required — Right of local 
authority to decide,] — local authority which 
has acquired land under its statutory powers 
must, acting in good faith, be the sole judge, 
under either Public Health Act, 1875 (c. 66), 
s. 176, or Public Health Acts Amendment 
Act, 1907 (c. 63), 8. 95, of whether the land is 
“ not required ” or “ not required for the 
purposes for which it has been acquired.** — 
A.-G. V, Manchesteb Corpn., ri931] 1 Oh. 
264 ; 100 L. J. Oh. 33 ; 144 L. T. 112. 

126. Add. AnnotcUion : — ^Refd, Oonron v. L. 0. 0., 
[1922] 2 Oh. 283. 

129. Add. Annotation : — ^Refd. Manchester Oorpn. 
V. Pamworth (1929), 46 T. L. R. 85. 

133a. For pleasure gardens ds street widening 
— ^Part used for pleasure garden — ^May be 
subsequently used for street widening.] — A 
local authority bought land in 1896 for the 
purposes of : (1) street widening ; (2) making 
new streets ; (3) providing public walks & 
pleasure gardens. The land was conveyed 
to the local authority for the purposes 
authorised by the Public Health Acts. A 
plan & specilications were submitted to the 
lx>cal Government Board, & subsequently 
the scheme was carried out in accordance 
with the plan & specidcatlons. The pleasure 
gardens were surrounded by railings, & were 
not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
of the pleasure grounds for the purpose of 
street widening & providing a parking place 
for motor cars. Objections were raised by 
some of the occupiers of adjoining premises, 
an action was brought to restrain the local 
authority from carrying out their resolution : 


— Held : as one of the purposes for which 
the land was acquired was ^reet widening, 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 

ra Be. — ^A.-G. V. Sunderland Oorpn., 
2 Oh. 436; 45 T. L. R. 618; 93 
J. P. Jo. 480 ; ajjrd., [1930] 1 Oh. 168, 0. A. 
134. Add. Annotation: — Oonsd, A.-G. v. Sunder- 
land Oorpn. (1929), 142 L. T. 61. 

135. Add. Annotations : — As to {1) Distd. A.-G. v. 
Sunderland Oorpn. (1929), 46 T. L. R. 10. 
As to (2) Consd. A.-G. v. Manchester Oorpn., 
[1931] 1 Oh. 264. 

136. Add. Annotation : — ^Dlstd. A.-G. v, Sunderland 
Oorpn. (1929), 46 T. L. R. 10. 

139. Add. Annotations : — As to (1) Distd. S. B. Ry. 
V. Oooper, [1924] 1 Oh. 211. Consd. Birkdale 
District Electric Supply Co. v, Southport 
Oorpn., [1926] A. 0. 365. Refd. York Oorpn. 
V. I^etham, [1924] 1 Oh. 657. 

140. Add. Annotation Generally ^ Refd. Aldridge 

V. Wright, [1929] 2 K. B. 117. 

142. Add. Annotations : — Consd. Birkdale District 
Electric Supply Co. v. Southport Oorpn., 
[1926] A. 0. 356. Refd. S. B. Ry. v. 
Oooper, [1924] 1 Oh. 211. 

143. Add. Annotations : — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Oh. 211. Refd. York 
Corpn. V. Leetham, [1924] 1 Oh. 657; Birk- 
dale District Electric Supply Oo. v. South- 
port Oorpn., [1926] A. 0. 366. 

145. Add. Annotation: — Refd. Birkdale District 
Electric Supply Oo. v. Southport Oorpn., 
[1926] A. 0. 355. 

146. Add. Annotation : — As to (4) Refd. S. E. Ry. 
V. Cooper, [1924] 1 Oh. 211. 


Part III. — Principles of the Law of Compensation. 


153. Add. An7ioiaiion : — ^Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

165. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Oh. 274. 

155a. Right to erect electric advertisement 

sign.] — The lessees of a hotel entered into 
two contracts with a firm of advertising 
agents, under the terms of which the latter 
were entitled to erect and exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &, ultimately, 
having acquired the reversion to the lessees’ 
term, took possession, closed the hotel, & 


began to demolish it. The electric sign was 
removed by arrangement with the advertising 
agents, who subsequently commenced an 
action against the lessees to recover damages 
for breach of the two contracts : — Held : 
the local authority had acquired defts.* 
interest in the premises by compulsion ; 
the two contracts did not confer upon pltfs. 
any proprietary interest or estate in the 
hotel ; &, as it could not be said that both 
arties to those contracts had made their 
argain upon the footing that if the local 
authority exercised their powers & took the 
hotel the contracts were to be discharged, 
there must be a declaration that defta were 
liable to pltfs. for damages for breach of those 
contracts. — ^Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Oh, 
274 ; 144 L. T. 331 ; 29 L. G. R. 241, 0. A 


PART 11. SECT. 8, SUB-SECT. 4. 

119 ii. To construct tunnel 

under riticr.] — A co. incorporated for 
the purpose of oonstmeting a tunnel 
under a river desired to expropriate a 
parallelopidedon iioneath the surface : 
— IJelfl : what the oo. desired to take 
was not a mere easement, bnt a here- 
ditament & it had i)owor under its 
Act of incorx»oration to do so. — 7^ 
Koloi^zi & Detroit & Windsor 
Subway Co.. 11930] 4 D. L. K. 10; 
37 C. 11. 0.4 ; 65 O. L. It. 398 ; nffd., 
fl931] 3 D. L. It. 337 ; S. C. U. 523. - 
CAN. 


PART III. SECT. 1, SUB-SECT. 2.— A. 

149 ii. Svt)8eqnent eonveuance 

unregistered .] — If a municipal corpn. 
takes expropriation prooeodlngs for a 
lilghway under Municipal Act, s. 802, 
8c compensation is awarded to the 
rearistered owner, the municipal corpn. 
cannot refuse payment to the registered 
owner on the ground that after filling 
ids claim ho executed a conveyance 
which remains unregistered. — N orth 
C owioHAN Oorpn. v. Gore-Lanoton, 

[ 1 921] 2 W. W. R. 484.>-UAN. 

149 Ui. C/nlesa right to com- 

4 


pensation reserved by vendor.] — Re 
CtoDViLLE (1907), 0 W. L. B. 140; 
10 Man. L. B. 426.-~OAN. 


o i. After expropriation .] — The 

Crown expropriated the right to flood 
property which belonged to V., who 
subsequently sold to H. together with 
V/s right to recover the compensation 
from the Crown for all damages caused 


^ flooding & expropriation i — Held : 
H. was entitled to recover compensa- 
tion for damages to his land by flooding, 
8c by the e:!^roprlation of the easement 
to flood.~-R, V. Hra (1921), 21 Exch. 
C, R. 7e.--0AN. 



Vd. XL— CtompnlMnjr PucIuum oI Land. Caae 160 . 

160. Add. OUation ; — Siib nom. v. Midland^ bto« Add. Annciation t — S. B. By. v. 

Rt. Oo.» Ea. p. Brown, B B. S. 456. Cooper, [1^4] 1 Oh* 211. 


PART 111 . SBCrr. 1, SUB<4BCT. 8.«-A. 

180 U, He SCJOTT St 08RAWA 

Town (1022)* 82 O. L. R. 80i.--OAN. 

156 tti, — — The right to reoelro 
oompenaation for land taken dependa 
upon the statute or order which 
authorises the taking» Sc upon the 
terms of such statute or order will 
depend the basis upon which the oom^ 
pensation is to be assessed . — Re 
Powell Sc Toronto Corpn., [19261 2 
D. L. R. 796 ; 66 O. L. R. 641.— CAN. 

166 iv. .1 — Re Power Oommia- 

SION ACT (Saek.), [1930) 1 D. L. R. 
900.--OAN. 

1 (p. 124) 1. .) — Where 

a county oorpn. expropriated certain 
toll roads : — Held : the value to the 
owner & not to the taker was the basis 
upon which the compensation should 
be awarded. Sc while the roads had 
become a burden Instead of a benefit 
to their owners, they wore entitled 
to be paid for the physical assets they 
possessed — road material in place, 
bridges, culverts, ditches & parts of 
roads owned In foe . — Re Ottawa & 
Gloucester Road Co. Sc County 
OF Carlkton (1921), 69 D. L. R. 486 ; 
51 O. L. R. 467.-~OAN. 

f (p. 124) ii. .]— He 

New Brunswick Power Commission 
& Inglewood Pulp & Paper Co. 
(N. B.). [19271 3 D. L. E. 967.— -CAN. 

g (n. 124) 1. Deft. 

derived its title to the lands expropri- 
ated under a grant from the Crown 
subject to two conditions : (g) that 
the building now being or lately erected 
by deft, on said lands be such as would 
be suitable for exhibition purposes & 
available at all times for the same, 
& (6) that certain water pipes on the 
lands should be diverted and relaid 
outside the area of said building ; — 
Held : as property may under certain 
circumstanoes have a specially high 
value to the owner over & above its 
market value, St as it is the value to 
the owner which the party expropriate 
is ontitle^l to receive Sc as the above 
mentioned conditions or servitudes 
would be less onerous to the owner 
than to any one else in the community, 
the market value of the property in 
question was not the proper criterion 
of the amount to be ^owed him for 
the same. — R. r. Quebec Skating 
Club. 11931 1 Ex. (i. B. 103 ; ojCTd., [1932] 
2 D. L. R. 799 ; S. O. R. 639.— CAN. 

1 (p. 124 ) 1. Conflictino evidence, 'i 

— R. V , Archer, [1925] 3 D. L. R, 
366 ; [1926] S. O. R. 684.— CAN. 

1 (p. 124) Ii. Where the 

evidence of eijmert witnesses as to 
value is oonmotlng, neither the 
arbitrators nor the et. should endeavour 
to arrive at the true result by “ averag- 
ing of witnesses.” or ” splitting the 
difference.” — Re Lennox Sc Toronto 
Board of Education (1926), 68 
O. L. R. 427.— CAN. 

I (p. 124) Hi. WhUe the 

” averasrlng of witnesses ” or ” splitting 
the difference ” is an Improper way of 
reaching an award, some dfsoretion Sc 
freedom may nevertheless be allowed 
the arbitrators ; they are bound to 
exercise their judicial functions In 
dealing with the evidence. — W innipeg 
r. Cross, [1927] 3 D.L.R. 1072; [1927] 
2 W. W. R. 644; 37 Man. L. R. 40.— 
CAN. 

San Ohien v. Seorbtabt or Stats for 
India in OouNon. Sc Oolubotor or 
Rangoon (1027), I. L. R. 6 Ran. 799.— 
010 . 

0 (p, 125) I. — Equivalent to 

value to otwier.J— The market value of 
the land acquired la the prioe that the 
owner willing. Sc not obliged, to sell 
might reasonably expect from a willing 


pnrehaser. There is no dlilerenoe 
between the term ” value to the owner ** 
as used In the Land Glauses Act, in 
England, Sc the oxprefMdon ** market 
value ** as used in Land Acquisition 
Act, S. 23, — SWARNA MaNJURI DaSSI 
V , SSORETARY .OF STATS FOR IndU 
(1927), I. L. R. 56 Colo. 094.— IND 

k (p. 126) i. .]— Where 

by reason of expropriation by the 
Grown the owners of the property 
taken suffer materially Sc are put to 
great trouble In moving, Sc the site 
so taken was most advantageous Sc 
it took several years of negotiating 
before they were able to find a new k 
suitable place for their operation, 
the ot. should add ton per cent, to the 
fair market valne of the property 
taken, for contingent losses h Inoon- 
venienoes, in fixing the eompensation. 
— R. e. Royal Nova Scotia Yacht 
Squadron (1921), 21 Exoh. O. H. 160. 
—CAN. 

k (p. 126) ii. .)— 

Torrance « Province op Ontario, 
Re Noble Sc Province op Ontario, 
Re Parkdale Boulevard, Ltd. Sc 
Province of Ontario. [1923] 3 D. L. R. 
1136 ; 62 0. L. R. 326.— CAN. 

k (p. 126) Hi. : 

There is no foundation for the view 
that the ” allowance for disturbance ” 
usually added In awards to the value 
found is arbltarily fixed at ten per cent. ; 
an award of six per cent, may be ample. 
— Re Lennox Sc Toronto Board of 
Education (1926), 68 O. L. R. 427. — 
CAN. 

k (p. 126) iv. -J—An 

” allowance for disturbance,” & the 
amonut thereof, seem to be in the 
discretion of the arbitrators. — ^Winni- 
peg tj. Cross, [1927] 3 D. L. R. 1072; 
UJ)27 W. R. 644 ; 37 Man. L. R. 

k (p. 125) V. .)— R. 

V . McPherson (1014), 15 Exoh. C. R. 
215 ; 20 D. L. R. 088.— CAN. 

p (p. 125) i. Not value 

according to quanitty survey. y—R, v. 
Imperial Bank of Canada, [1923] 
3 D. L. R. 345.— CAN. 

p (p. 125) H. Not ** value in 

use.*0 — Held : the productive value of 
land, or the value of the land to its 
owner based on the Income ho is able 
to derive from its use, is not the 
measure of compensation, for land 
expropriated. Sc la not material, except 
in so far as it throws light upon the 
market value. ” Value in use ” is to 
be repudiated as a test. — D ussault v. 
R., [1029] Ex. 0. R. 8.— CAN. 

(p. 125) HI. Evidence of.] 

although under certain cir- 
cuxnstanoee the prioe paid for land 
cannot properly be taken as the market 
value thereof, nevertheless, where a 
oaroful purchaser, not obliged to buy, 
parts with his money, without pressure 
or inducement from the owner, wUling 
but not obliged to sell, & after carefully 
considering the matter, and more 
especially the special advantages the 
land in question offered for the carrying 
on of the huslnoss he proposed to start, 
then the price so paid is cogrent evi- 
dence of market value. — R. v. Berube, 
[1930] Ex. C. R. 218; [1981] 1 D. L, R. 
686.— CAN. 


• 0 . — « Value of assets necessary 
to operation of tmdsriakina .) — Toronto 
(C rrr) Oorpn. v. Toronto Railway 
CORPN., [1026) A. 0.177; 04L.J.P.O. 
25; 132L.T. 401.— CAN. 

gj, — .... jvkere land of college taken 
for stresh^Vnder disputed agreement. ]— • 
ST. Miobaelb College %\ Toronto 
City Oorpn., [imi 2 D. L. R. 244 ; 


[1026] S. 0, R, 816; Vi 
O. W. N. 474 i vflrying, 26 
413.— CAN. 


se. — Value for commercial 


5 


iwsss.]— Where the residence 6c adjoin- 
ing consulting rooms of a medical 
practitioner were rituated in a position 
Which was more suitable for a business 
site than a medical practitioner's 
residence. Sc compensation was assessed 
on the basis of the value of the land for 
a oommercial purpose : — Held : the 
correct method of assessing compensa- 
tion hod been adopted. — Gunson u. 
Municipal Tramways Trust, [1027] 
B* A. S. R. 276.— AUa. 


1>^ART 111. 8B0T. 1, SUB-SECT. 3.-B. 

u I. .1— R. V. Kelly (1921), 63 

0. L. R. 402 ; 21 Exch. 0. R. 205.— 
CAN. 


u Ii. .] — ^An owner of pitiperty 

is not entitled to claim some prospective 
value of the property remote in its 
character Sc only realisable upon the 
expenditure of enormous sums of 
money. — R. p. Coleman, [1026] Exch. 
0. R. 121.— CAN. 


b (p. 12^ I. Hoto estimate to 

be made .) — In determining the market 
value of land acquired under Land 
Acquisition Act. 1894, the value should 
be estimated with reference to tho 
most lucrative Sc advanteureous manner 
in which the land might be used. 

The operative effect of the special 
adaptability of the land or its future 
utilfty must be estimated not by idle 
speculation or unpractical imagination, 
but by prudent business considerations 
snob as would weigh with a purchaser 
intending to buy the land in the 
open market. — Mahabajadhxraja Sir 
Rameshwar Singh Bahadur v. Secre- 
tary OF State For India in Council 
(1929), L L. R. 8 Pat. 793.— IND. 


n (p. 126) 1. Electric light under- 

taking .) — ^An electric light franchise 
was granted by applt. mnnlcipallty to 
resp. 00 . for the period of 50 years, 
subject to the privilege of tho muni- 
cipality to purchase the ” undertaking, 
property & rights ” of the co. at any 
lime at a price to be agreed on or. 
in default of agreement, found by 
arbitrators. The municipality elected 
to exeroise this privilege St an arbitra- 
tion ensued In which the oo. was 
awarded 174,000 & the award stated 
that $36,000 thereof was the value of 
the physical assets. The municipality, 
without complaining as to tho amount 
awarded lor the physical assets, 
objected to the allowance of the 
balance, which was referred to in letters 
between tho solicitors as compensation 


for prospective profits : 
tho only right of the mi 


rofits : — Held : since 
the munkdpallty was 


to take over, not merely the physical 
assets, but the uudortaking as a whole, 
including its privHegos, the appeal 
should DO dismissed. — Cm^iBERLAND 
(City) v. Cumberland Elecstrio 
Light Co., Ltd., [1931] 2 W. W. R. 
377 ; 3 D. L. R. 70 ; 43 B. C. R. 525 ; 
fljCrd., [1931] 4 D. L. R. 459 ; S. C. R. 
718.— CAN* 


PART in. SBCT. 1, SUB-SECT. 8.— 0. 

o 1. .] — R. V. Ltncb% Ltd. Sc 

OOZZOIANO (1020), 20 Exoh. C. R. 168. 
-43AN. 

0 ii. ,1— He New Brunswick 

Power Commission & Inglewood 
PULP & Paper Oo. (N. B.), 11927] 3 
D. L. R. 967.— CAN. 

ai. .] — “Special value” 

refers to the present use of the land. Sc 
means its added worth to the owners 
for the actual Sc peculiar use to which 
It is bring put Sc for which it Is spcplally 
fit : while ** Sp^al adaptability '' 
refers to an apparent but future use to 
which the property may be put.— 
He Canaxhan ^amship Links, Ltd. 
Sc Toronto Terminals By. Co., 
[1930] 3 D. L. R. 626 ; 36 C. K. O. 
301 ; 05 O. L. R. 494.— CAN. 



Cases 169- 216a. English and Empire Digest Supplement. 


169. Add, Annotations: — As to (2) Refd. Swift v. 
Board of Trade, [1925] A. C. 620 ; Swift v. 
Board of Trade, [1926] 2 K. B. 131. 

171. Add. Annotation : — Refd* Swift v. Board of 
Trade, [1926] 2 K. B. 131. 

186. Add, Annotations: — Consd. Oodstone Rural 
District Council v, Croydon Corpn. (1932), 
48 T, L. B. 447. Refd. Glenboig Union 
Fireclay Co. v, I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

Add, Annotation : — As to (1) Apld. Swift v. 
Board of Trade, [1926] 2 K. B. 131. 

197. Add. Annotation: — As to (2) Refd. S. B. Ry. 

V. Cooper, [1924] 1 Ch. 211. 

213. Add, Annotation : — Consd. Rockingham 
Sisters of Charity v, R., [1922] 2 A. 0. 315. 

215. Add. Annotation: — As to (1) Apld. Rocking- 
ham Sisters of Charity v, R., [1922] 2 A. 0. 316. 

216. Add Annotation : — FoUd. Rockingham 
Sisters of Charity v, R., [1922] 2 A. C. 315. 

216a. .] — ^Applts. owned land im- 

mediately on the west side of a public rood 
& a railway, & had thereon a school ; on the 
east side they owned two small promontories 
of land on the margin of a public harbour. 
They had made on the promontories a bathing 


house & wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was proved. 
The Crown took the two promontories for a 
public purpose, & upon an area wholly to 
the east of the railway, &: including the two 
small promontories, made a large railway 
shunting yard. A claim by applte. to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
construction of the shunting yard having been 
rejected : — Held : the possession & control 
of the two promontories gave an enhanced 
value to applts.’ land on the west side of the 
railway, & m respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which might be constructed upon 
the two promontories, applts. were owners 
whose lands had been injuriously affected, 
&i accordingly they were entitled to com- 
pensation ; further, the ct. in assessing the 
compensation should have regard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment. — Rockingham 
SiSTEES OF Charity v, R., [1922] 2 A. 0. 
316 ; 91 L. J. P. 0. 198 ; 127 L. T. 608 ; 38 
T. L. R. 782, P. C. 


169 i. For “ 169 i.** read “ 170 i.»* 

U i. .] — CA.NADTAN PROVINCIAL 

Power Co. v. Nova Scotia Power 
COMAUSSION, 11929] 1 D. L. R. 074 ; 
GO N. S. R. 479.~CAN. 

s!. Special me by oumer,] — Held: tho 
arbitrator did not err In considering 
certain eaiTiings of tho land owner in 
respect of a special use of a portion of 
the property for parking oars. — Re 
Forbes & Toronto, fl930] 2 D. L. R. 
650 ; G5 O. L, R. 34.— CAN. 

PART III. SECT. 1, SUB-SECT. 8.— D. 

p i. .] — He Leihos & 

Toronto Corpn. (1924), 5G O. L. R. 
175.— CAN. 

ri. Flooding of ncigldfOurhoodA 

— Tho Crown expropriated the right to 
flood a part of L.’s property, on the 
erection of a dam, a public work, L. 
claimed, besides compensation for 
easemont taken on his property, that 
he should bo compensated for damages 
to his trade, resulting from the decrease 
of population, duo to tho flooding of 
neighbouring farms : — Held : no olaim 
could arise in respect of an inconveni- 
ence common to tho public generally, 
— R. c. Lapoxd (1921), 09 Jj. L. R. 
127 ; 21 Exch. C. R. 65.— CAN. 

176 iii. Cost of removal.] — While 

allowance ought not to be made for 
loss of business or estimated pwiflts, 
yet whore a lessee of a store has suffered 
a diminution of good-will, he is entitled 
to compensation altliough it is in the 
nature of a business loss. In addition, 
allowance must be made for tho 
reasonable cost of moving, seeking a 
new location, loss of time, storage of 
furniture, depreciation in fixtures & 
dislocation of business occasioned by 
Bucli removal. — R. v. Goldstein, 
[1924] Exch. C. R. 65.— CAN. 

PART III. SECT. 1, SUB-SECT. 8.— K. 

179 i. Cost of acquiAng new 

site.] — In the course of arbn. proceed- 
ings to determine compensation for the 
portion of a lot taken & Injury to the 
remainder, the corpn. offered to transfer 
part of an adjoining lot, which it did 
not own & had as yet taken no steps 
to expropriate : — TIeld : the offer 
should be taken into acxjount & dealt 
with by the arbitrator in Ills award. — 
Re Garland & Toronto (1924), 55 
O. L. R. 646.— CAN. 


PART HI. SECT. 1, SUB-SECT, 3.— I. 

187 vi. Subsequent improve^ 

merUs by owner.] — Where an owner 
remains on the property after expro- 
priation. & makes repairs to the build- 
ings, & puts up temporary structures, 
he must assume the responsibility of 
such a course & its consequences, & 
nothing will bo allowed him therefor. — 
R. V. Lynch’s, Ltd. & (3ozzolino 
(1920), 20 Exob. O. R. 158.— CAN. 

187 vii, .] — R. V. Moreau 

(1921), 21 Exch. O. R. 82.— CAN. 

m i. Buildings erected by expro- 

priator before notice to treat given — 
Whether value of buildings to be con- 
sidered.] — The Govt, having resolved 
to acquire under Laud Acquisition Act, 
1894, land belonging to applts., 
took poasession by arrangement with 
sutidars, who occupied part of the land, 
& erected buildings partly on land 
occupied by applt. & partly on land 
occupied by tho sutidars. Only after 
doing so tbo Govt, notified a declaration 
under sect. 6 of the Act that the land 
was required for a public purpose. 
Applt. was awarded under the Act 
tho value of the land, & interest thereon 
from the date when possession had been 
taken : — Held : applt. was not entitled 
to the value of the buildings, since by 
tho law of India they did not form part 
of the soil, &, even if applt, would 
have been entitled to compensation 
for them, if the Govt, had acted as 
mere trespassers, & without colour of 
title, the Govt, had not so noted. — 
Vallabhdas Naranji V. Bandra 
Development Officer (1929), 66 
L. R. Ind. App. 259.— IND. 

PART IIL SECT. 1, SUB-SECT. 3.— J. 

8 1. .1 — Held: where the evi- 
dence of value relied upon had reference 
to a number of sales in the vicinity, only 
a few of which were for cash, others 
were never perfected, & others o^lnst 
had been completely abandoned ; 8c 
further, where it is established that 
there are large areas of land available 
for building purposes in the vicinitv at 
reasonable prices : snob sales must bo 
considered in such a case as made 
under special circumstances 8r at prices 
that cannot establish a market value 
& cannot bo taken eis a criterion of the 
value of property. — R. v, Cyr., [1929] 
Ex. O. R. 225.— CAN. 

6 


Bg. Conflicting evidence — Duly of 
court.] — Where, in expropriation cases, 
tho ct. is faced with conflicting ovidenco 
of the optimists on the one hand & 
the pessimists on the other. It must bo 
guided, in aniving at tho true market 
value of the property, by the reasons 
supporting each witness* Wtsws, bearing 
in mind the soundness of tho same, & 
the balance of probabilities. — R. v. 
Frost, [1931] Ex. C. R. 176.— CAN. 

PART III. SECT. 2. 

191 i. What constitutes severance — 
Part of land taken — Premises not con- 
liguous — No legal right over intervening 
land.] — Whore by a previous expro- 
priation property was severed by tho 
right of way of a railway oo. crossing 
it, & tho use of a culvert under tho 
tracks os a passogo was only by suffer- 
ance & without legal right or title ; — 
Held : If expropriation takes land on 
each side of the right of way & thus 
closes access to tho culvert it is not a 
severance of the property wlilch would 
entitle to compensation. — R, v. Loonan 
(1920), 20 Exch. C. R. 131.— CAN. 

a i. .1— 7/eW .• the right to 

additional value & the right to damages 
for severance must depend on tho 
existence at tho time of acquisition of 
the property of some right of passage 
between the pieces of land. — Tic Canal 
Co., Ltd., & Mininster op Marine, 
[1927] 8. A. S. R. 106.— AUS. 

PART III. SECT. 3. SUB-SECT. 1. 

bI. General rule.] — The right to 
receive compensation for land in- 
juriously affected doponda upon the 
statute or order which aiithorlHCB the 
injurious affection, Sl upon tho terms 
of such statute or order will depend tho 
basis upon which the compensation is 
to be assessed. — Re Powell & 'i’oiioNTo 
OoRPN^ [1925] 2 D. L. R. 700 ; 50 
O. L. R. 641.— CAN. 

n i. Claim must he made within pre* 
scribed time.] — Under Edmonton Char- 
ter a claim for compensation, becaiiso 
claimant’s land wil] bo injuriously 
affected by the closing of a street, is 
absolutely extinguished unless filed 
within the time fixed by tho council 
In the notice which sect. 606 requires 
it to publish.— J7f Edmonton Charter, 
Michael Hrushevsky Ukrainian 
iNfH’rnjTE V. Edmonton Corpn., 
[1926] 1 W. W. R. 780.— CAN. 
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228 Add, AnnotaMon : — Refd. Hockingham Sisters 
of Charity v. B., [1922] 2 A. 0. 815. 

225. Add, Citation : — 3 Macq. 833. 

231. Add, Annotation : — Consd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt, [1932] 2 K. B. 1. 

246. Add, Annotation : — Refd. Howard - Manders 
V. Maldon Oorpn. (1926), 136 L. T. 0. 

259. Add, Annotation : — Consd. Blundy, Clark & 
Co. V, London & North Eastern Bailway 
(1931), 100 L. J. K.B. 401. 

261. Add, Annotation: — Refd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

263a. .] — ^By a private Act the President 

of the Air Council was authorised to enter 
upon, take & use all or any of certain lands, 
& also to construct a certain new thorough- 
fare. By sect. 2 he was authorised to stop 
up a portion of a certain lane known as 
Plough-lane. By sect. 6, “ subject as here- 
inafter provided the Lands Clauses Acts are 
for the purpose of the acquisition of land 
under this Act incorporated with this Act.** 
Then followed sever^ exceptions, which did 
not specify sect. 68 of the Lands Clauses 
Consolidation Act, 1845, which deals with 
injurious affection. Lands were taken by the 
President under the special Act, & the said 
portion of Plough -lane was stopped up. 

The claimant owned a dwelling-house in 
Plough-lane, not the part stopped up. No 
lands of the claimant were taken by the 
President imder the Act, but his premises 
were depreciated in value to the extent of 
£100, tlirough the stopX)ing up of a portion 
of Plough-lane, rendering his premises less 
accessible in one direction. The claimant 
claimed compensation in respect of the 
stopping up of this portion of Plough-lane. 
On the hearing of an award in the form of a 
special case stated by an official arbitrator 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), s. 6 (1), it 
was contended for the President of the Air 
Council that the claimant had no right to 
claim compensation on the ground that no 
portion of tlie Ljinds Clauses Consolidation 


Act, 1846, was incorporat<ed with the special 
Act as regards sect. 2 thereof, which was not 
a sect, for the purpose of the acquisition of 
land, but one merely authorising the closing 
of a thoroughfare ; & also on the ground that 
sect. 68 of the Act of 1846 was not incor- 
porated with the Special Act as its provisions 
for “ injurious affection ** were not for the 
acquisition of land. The official arbitrator 
asked the following question of the ct. : Was 
the claimant entitled to be paid compensa- 
tion in respect of the stopping up of this 
portion of Plough-lane ? The ct. answered 
the question in the affirmative. — Wright v. 
Am Council, President (1929), 143 L. T. 43. 

265. For (“ Lord Westbury *’) road (“ Lord 
Westbuby, dissenting'*). 

Add, Annotaiions : — As to (l).Distd. Blundy, 
Clark & Co. v, London & North Eastern 
KaUway (1931), 100 L. J. K. B. 401. Refd. 
Rockingham Sisters of Charity t?. R., [1922] 
2 A. 0. 316. 

270. Add, Annotation : — Consd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401, C. A. 

272. Add, Annotation: — As fo (1) Consd. Blundy, 
Clark & Co. v, London & North Eastern 
Railway (1931), 100 L. J. K, B. 401. 

274a. By construction of bridge.]- 

Resps., a county council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wliarf, 
which was resorted to by sea-going vessels 
&> was also used for the storage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the owners of the wharf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf. i,e,, the freeholders, 
& a mtgee., & the occupiers, who were 
tenants at will, claimed compensation under 
the following heads : depreciation of freehold 
value of the old wharf ; cost of the new 
wharf ; damage through loss of traffic ; 


8g. Railway Act, 1919 — .Sjntr track 
ctumiructed aluno streets — Measure o/ 
cnmpensatioJi to atljactnf Imidoumers .] — 
JlumHii Columbia 1»ekmam5NT Loan 
( o. V . Canadian Northern Ky. (No. 3), 
[1923] 2 I). L. II. 802; [1923] 1 

VV. W. H. 1072 ; 30 Can. Ily. Can. 71 ; 
IG Stiyk. L. 11. 298.-'CAN. 

sk. Road laid through land — Expense 
of keeping up fences ,] — II. v. Kent JJ. 
(1854), 8 N. B. H. (3 All.) 118.—CAN. 


PART III. SECT. 8, SUB-SECT. 8. 

■I. Adjoining land occupied with hotel 
— Loss of waih supply.] — Re Bush v, 
Niagara Falls Park Comrs. (1887), 
U A. R. 73.--CAN. 

■m. Land adjoining water-lot — 
Water -lot taken — Loss of riparian 
rights.] — Re Snow & Toronto, [19241 
4 D. L. R. 1023 ; 56 O. L. R. 100.— 
CAN. 

■p* Land divided into lots — Some 
lots sold — Five lots taken for sewage 
plant.] — Held : the owner of the unsold 
plots was entitled, over & above the 
actual value of the lots expropriated, 
to compensation for consequent de* 

f ireoiatioQ in the value of the ad- 
aoent lands. — Montreal (City) v. 
MoAnultt Realty Co., [1923] 2 


D. L. R. 409 ; [1923] S. C. R. 273.— 
CAN. 

sa. Land taken for lowering road — 
Obstruction of access by road to other 
land.]— Held : claimant entitled to 
compensation. — E. Moolla v. 
Collector of Rangoon (1926), I. L. R. 
4 Ran. 350.— IND. 

sc. La7id taken for power line—^ 
Intention to use adjoining land as 
aviation ground.] — Hem : claimant en- 
titled to compensation. — Siiawinigan 
Water & Power Co. v. Gagnon, 
[1931] S. C. R. 518 ; 3 D. L, R. 665.— 
CAN. 

PART III. SECT. 3, SUB-SECT. 4.— 
A. (a). 

227 iv. .3— The 

Crown not having expropriated any 
part of suppliant’s property or any 
easement to flood the same : — Held : 
the case did not come within Exch. 
Ct. Act, 8. 20, &; the ot. had no Juris- 
dictlou to entertain the claim under 
Expropriation Act or any other pro- 
vision of law. — ^Y atks V. R. (1920), 20 
Exoh. C. R. 175.— €AN, 

227 V. ,) — Alexander 

Brown Milling Go. v. Canadian 
Paoifio Ry, Co., [1923] 4 D. L. R. 
1136;29Can. Ry.Cas 345; 62 0.L.R. 
528.— CAN. 


PART III. SECT. 8, SUB-SECT. 4.— 
B. (a). 

f 1. ,1 — Re Ogilvie Flour Mills 

Co.. Ltd. & Winnipf^g City, [1927] 
2 D. L. R. 606 ; [1927] 1 W. W. R. 
833 ; 33 Can. Ry. Cas. 92 ; 36 Mon. 
L. R. 412.— CAN. 

PART nt. SECT. 3, SUB-SECT. 4.— 
B. (0) ii. 

266 Vi, .] — Whore direct 

access to land on which a business is 
conducted is not cut off by the closing 
of a street, the fact that such closing 
will oblige persons going to & from 
such place of business & neighbouring 
properties to use a slightly less con- 
venient route does not give the owner 
of such land a right to compensation. — 
Re Edmonton CHAR'mR, Freeman 
Co., Ltd. v. Edmonton Corpn., [1925] 
1 W. W. R. 7 7 S.— CAN, 

PART in. SECT. 8, SUB-SECT. 4.— 
B. (0) iii. 

gb. Depreciation in value 

of land ,] — ^NEmoN v, Paoifio Great 
Eastern Ry. Co., Oblate Order op 
Mart Immaculate v. Pacific Great 
Eastern Ry. Co., Lepeaux & Car- 
lisle V. Pacipic Great Easticrn Ry. 
Co. (1919), 67 D. L. R, 792 ; 27 

B. 0. R. 420.— CAN. 
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damage through extra cost of handling 
traffic at the new wharf ; damage to river 
sailing-barge traffic ; damage through total 
stoppage of dumb craft with goods for 
overseas ; damage through loss of storage 
rents: — Held: claimants were entitled to 
compensation only under the drst head, 
& were not entitle to compensation under 
the other heads. — H bwbtt v> Essboc County 
Council (1928), 138 L. T. 742 ; 44 T. L. R. 
373 ; 72 Sol. Jo, 241. 


Part IV. — Compensation 

828. To the existing paragraph add as follows :< 
(3) Limestone is a mineral within the above 
sects. 

881. Add, Annotation : — ^Refd. Waring v, Foden, 
Waring V. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

332. Add, Annotation /-—^Refd. Waring v, Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

333. Add. Annotation : — Refd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

384. Add. Annotation : — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

385. Add. Annotation : — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J, Ch. 33. 

836a. Within Act.] — ^Midland By. Co. 

& Kettering, Thrapston & Huntingdon 
By. Co. V, Bobinson, No. 328, ante. 

337. Add. Annotation : — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J, Ch. 33. 

855. Add. Annotation : — Consd. Consett Industrial 
& Provident Soc. v, Consett Iron Co., (1922] 
2 Ch. 135. 


275a, River frontage of private house.] — 

Bucclbugh (Duke) v. Metropolitan Board 
OF Works, Iso. 216, ante. 

288a. Wharf.] — Hbwett v. Essex County 

Council, No. 274a, ante. 

289a. -.] — Hewett V. Essex County Council, 

No. 274a, ante. 

828a. .]--Bookingham Sisters of 

Charity v. B., No. 21da, ante. 


for Mines and Minerals. 

866. Add. Annotation : — Consd. Walton Harvey, 
Ltd. V. Walker &; Homfrays, Ltd., [1931] 
1 Ch. 146. 

859. Add. Annotation : — ^Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 

867. Add. Annotation : — ^Refd. Swift v. Board of 
Trade, [1925] A. 0. 620. 

874. Add. Annotation : — Consd. Glenboig Union 
Fireclay Co. v. I. B. Comrs. (1922), 12 Tax 
Cas. 427. 

378. To the existing paragraph add as follows : 

(3) The word “ lands ” in sect. 6 of the 
above Act includes mines. 

Add. Annotation :---Generally^ Consd. Graigola 
Merthyr Co. v. Swansea Oorpn. (1927), 71 
Sol. Jo. 681. 

381* Add. Annotation : — Retd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

383. Add. Annotation : — ^Refd. West Midlands 
Joint Electricity Authority v. Pitt, Ministei' 
of Transpoii v. Pitt (1932), 06 J. P. 159. 

412. Add. Annotation : — Refd. Swift v. Board of 
Trade, [1926] A. C. 620. 


Part VI. — Procedure to acquire Land otherwise than by 

Agreement. 


475. For existing citations and annotations, 
substitute (1861), 9 Hare, 436 ; 7 By. & Can. 
Cas. 92 ; 18 L. T, O. S. 116 ; 68 B. B. 680, 


L. JJ. ; subsequent proceedings (1862), 2 
De G. M. & G. 94, L. JJ. 

Annotations: — Refd. SalJBbury v. G. N. Ry. (1852), 17 Q. B. 
840 : Hedgee v. Met. Ry. (1860), 28 Beav. 109. 


PART III. SECT. 8, SUB-SECT. 4.— 
C. (a). 

292 V. .] — The general depre- 
ciation of property resulting from being 
in the vicinage of a public work does 
not give rise to a claim by anv par- 
ticular owner. — R. v. Lafokb (1921), 
21 Exch. C. R. 55.— CAN. 

PART 111. SECT. 3, SUB-SECT. 5. 

sc. Pavmetd of mortgaoe on part of 
land .} — The Crown expropriated five 
lota of land belonging to applt. A 
mtge. in favour of M. upon four of the 
lots had been dlHcbargcu by the Crown 
by payment to M. of 122,000 : — HOd : 
the above payment, although satisfy- 
ing any olalni in rospoct of the four lots 
covered by the mtge., could not be 


applied towards compensation for the 
fifth lot. — Stuabt V. R., [193G1 2 
D. L. R. 260: (19261 S. 0. R. 284 ; 
[1926] Exch. d R. 101. n.— CAN. 

sd. No rigid to interest .] — Under 
Municipal Act, R. S. M., 1913, what is 
to be paid the owner of land injuriously 
affected by the construction of muni- 
cipal works is due compensation for 
any damage. No proTlfdon is made for 
Interest in addition thereto ; Sc neither 
the arbitrators, nor a judge under an 
application to him under sect. 706 of 
the Act to Increase the award, have 
power to award interest . — Re Banna- 
TYNB (Re Taylor Ebtatk) & Aflsi- 
NiBOiA Rural Municipality (No. 2), 
(1932] 1 W. W, R. 754 ; 2 D. L. R. 
703 ; 40 Man. L. R. 253.— CAN. 

8 


PART in. SECT. 4. 

g i. .3 — Reid: the only 

increase which should be deducted 
under Publio Works Act (Alta.), 
s. 24 (8), is tbo increase so caused in 
the value of the land through which 
the publio work is constructed over & 
above any such Increase as is common 
to said land & to the land in the im- 
mediate vicinity . — Re Central Canada 
Ky. Co. ARBiTRA'nONS, [1929J 4 

D. L. R. 333 ; 2 W. W. R. 445 ; 24 
Alta. L. R. 209.— CAN. 

gii. — — Municipal Act, 

R. 8. O., 1927, 8. 842 (1).)— Rohan 
Catholio Episcopal Corpn. op 
London Sc Sandwich (Town), (1930] 
4 D. L. R. 955 ; 65 0. h. R. 514.— 
CAN. 
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478. Add* AnnotaUon : — Reid. Brakepear v. 

Barton, [1924] 2 K. B. 88. 

484. For citations read the followingr para. & 
citations 

A ry. CO. having given notice of their 
intention to purchase lands for the under- 
taking, deposited the purchase-money, & 
delivered the bond according to sect. 85 of 
Lands Clauses Act, before the expiration of 
the period prescribe for the exercise of their 
compulsory powers ; neither their power to 
purchase the land, nor their power to enter, 
is gone by the subsequent expiration of that 
period. — Sparrow v. Oxford, Worcestbjr 
& WoLVEaaHAMPTON Ey, Co, (1851), 9 
Hare, 436 ; 18 L. T. O. S. 116 ; 68 K. R. 
580. 

600. Add, Annotation : — Consd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt, [1932] 2 K. B. 1. 

626. Add, Annotation: — Aa to (1) Reid. Cardiff 
Corpn. V, CJook, [1923] 2 Ch. 116. 

631. Add, AnnoUdion : — ^Refd. Cardiff Corpn. v. 
Cook, [1923] 2 Ch. 116. 

583a. lights of assignee.] — ^A land- 

owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the righte 
acquired by the imdertakers by virtue of the 
notice & so as not to increase their obliga- 


tions, 4s he is also entitled before acceptance 
to withdraw & amend his claim. But where 
a landowner, possessed of a leasehold interest, 
who has claimed £650 for compensation for 
disturbance 4s valued his leasehold interest 
at nil, subsec^uently, but before his claim is 
accepted, assifipas h^ leasehold interest, his 
assimee stands in the same position as the 
landowner & can withdraw or amend the 
claim, either expressly or by sendiz^ in a 
claim in respect of the leasehold interest 
wholly inconsistent with the origin^ claim, 
& the undertakers are not then at liberty to 
disregard the assimee 4; continue to treat 4 
contract with the original landowner. — 
Cardiff Corpn. v. Cook, [1923] 2 Ch. 115 ; 
92 L. J. Oh. 177 ; 128 L. T. 630 ; 87 J, P. 90 ; 
67 Sol. Jo. 316 ; 21 L. 0. R. 279. 

534. Add, Annotation : — Refd. Matthey v. Curling, 
[1922] 2 A. 0. 180. 

558a. Misdescription as to nature of property — 
Abatement of purchase-money — Not ordered.] 

— Re Stepney Borough Council 4 Smart’s 
Contract (1902), 47 Sol. Jo. 159. 

502. Add, Annotation: — Aato (1) Refd. Greswolde- 
Williams v, Newcastle-upon-Tyne Corpn. 
(1927), 91 J. P. Jo. 968. 

595a. Building consisting of several blocks of 
offices — Constitutes one “ building.”] — Gres- 
woLDE- Williams v, Newcastle-upon-Tyne 
Corpn. (1927), 92 J. P. 13 ; 26 L. G. R. 26. 


Part VII. — Assessment of Purchase Price and Compensation. 


650. For existing paragraph 4 citations substitute 
the following : — 

The Blackpool Improvement Act, 1917, 
e. 70, enacted that the provisions of the 
sect, should, xmless otherwise agreed in 
writing, apply for the benefit 4 protection 
of a certain co. as owners of the land refen^ed 
to in the section. By its terms the owners 
were to sell 4 the corpn. was to buy the land 
therein described at a price to be determined, 
in default of agreement, by arbitration in the 
manner provided by the Lands Clauses Acts 
as modified by that Act, 4 a notice to treat 
was to be served by the corpn. within a 
defined time. It was further provided that 
the corpn. should not use the land so acquired 
for certain purposes which might cause a 
nuisance or annoyance to the owners. By 
Acquisition of Land (Assessment of Com- 


pensation) Act, 1919 (c. 67), where by any 
statute, whether passed before or after the 
jxassing of this Act, land is authorised to be 
acquired compulsorily by any local authority, 
any question of disputed compensation is to 
be determined in the manner thereby pro- 
vided, & the pi*ovisions of the Act by which 
the land is authorised to be acquired, or of 
any Act incorporated therewith, so far as 
inconsistent with this Act, shall cease to have 
effect. Notice to treat was served on the 
owners by the co^n. shortly before the 
coming into operation of the Act of 1919, 
but no arbitrator had been appointed to fix 
the price. A (question having arisen whether 
the compensation was to be assessed under 
the Act of 1019 or under the private Act of 
1917 : — Held : the Act of 1919 did not apply, 
4 the compensation was to be ascertained in 


PART VI. SECT. 1, SUB-SECT. 2.— D. 

490 1. Effect of — No right of action at 
common law — Damages for rendering 
land useless dt unsddcable not rmwer- 
able ,} — AxjfiXANDicR Bbown Milling 
Co. V, Canadian Pacific Rt. Co., 
[10231 i D. L. R. 1136 ; 29 Can. Ry. 
Cas. ; 52 O. L. R. 528.-~OAN. 

PART VI. SECT. 4, SUB-SECT. 1.— 
B. (a). 

666 ii. Includes dll that is necessary 
for enjoyment of hemse ,} — The word 

house ** In Lands Act, 1847, s. 02, is 
not limited to the four walls of the 
bulldloff, but IncludoB all that is neces- 
sary to the convenient oooupatlon of 
the honse. 

Promoters of an undertaking : — 
Held : not entitled to take a strip of 
land immediately in front of a house 
between it the wall Sc containing a 


tank & fruit trees, when the owner was 
willing & able to convoy the whole of 
the house. — Draper e. South Austixa- 
LiAN Railways Comb. (1901), 3 

S. A. L, R. 150.— AUS. 

PART VII. SECT. 1. 

sg. Public Works Act, s. 22 — 
Acquisition of toll road under Provincial 
Highways Act, 1917.} — He Coboubg Sl 
Grafton Toll Road Co. (1021), 64 
D. L. R. 241 ; 50 0. L. R. 125.— CAN. 

PART Vll. SECT. 2, SUB-SECT. 1. 

sh. Jurisdiction of Excheguer Court,} 
— Property & civil rights being matters 
within the exclusive powers of the 
Provincial Legislature, the £xch. Ct. 
of Canada in ascertaining the estate 
or interost of persons claiming com- 
pensation for property exproprl- 

9 


ated by the Dominion Crown will 
have regard to the laws affecting such 
estate & interest in the province where 
the property is situated. — R. v, 
Hudson’s Bay Co. (1021), 20 Exch. 
C. R. 413,— CAN. 

•k. Cannot inquire into vdlidUy of 
mutual agreement for compensation ,] — 
Held: where one of the parties set 
up an agreement purporting to fix the 
compensation a dispute as to the 
existence, validity, & applicability of 
such agreement must be settled by 
agreement of the parties or determined 
by the ot. before a case for arbn, 
arises ; Sc the arbitrators exceeded 
their jurisdiction when they entered 
upon aff inquiry ea to the existeuoe 
Sc validity or the agreement alleged. — 
Be Harmans, Ltd., & Toronto City, 
Be PoBTBB Sc Toronto City, Be 
Stewart Sc Toronto City, [1928J 
4 D. L. R. 781 ; 62 0. L. R. 475.— CAN. 
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the manner provided by the Lands Clauses 
Acts as modified by the Act of 1917 ; by 
Viscount Finlay, Viscount Cave, & Loud 
Phiiximore on the grounds, (a) that sect. 70 
of the privato Act embodied an agreement 
between the parties for the sale & purchase 
of the land & that the land was not “ autho- 
rised to be acquired compulsorily ; (6) that 
the general language of the Act of 1019 ought 
not, in the absence of clear words, to be 
construed as affecting the special provisions 
of sect. 70 of the private Act of 1917 ; by 
Viscount Haldane on the second ground ; 
by Lord Shaw of Dunfermline (dissenting 
as to the second ground) on the first ground 
only. — Blackpool Oorpn. v. Starr Estate 
Co., Ltd., [1922] 1 A. 0. 27 ; 91 L. J. K. B. 
202; 120L.T.258; 86 J. P. 26 ; 38 T. L. B. 
79 ; 66 Sol. Jo, 17 ; 19 L. G. B. 721, H. L. 

Annotations Distd. Thurrook Grays & Tilbury Joint 

Sewera 4 je Hoard v. Thames Land Co,, Ltd. (1925), 90 

J. P. 1. Befd. Thomely v. Locondeld (Lord), [1925] 1 

K. B. 230 ; West Midlands Joint Electricity Authority 

V, Pitt, Minister of Transport v. Pitt (1931), 101 L. J. 

K. B. 229. 

650a. Acquisition of land & appointment of 

arbitrator under Public Health Act, 1875, 

(c. 55.)] — A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Health Act, 
1876 (c. 55), after duly serving on the co. 
notice of intention to do so, carried a sewer & 
a rising main. Subsequently an agreement 
in writing was entered into between the 
parties regarding what had been done. 
Differences having arisen regarding the com- 
pensation to be paid by the board to the co., 
recourse was had to arbn. The arbitrator 
was appointed under Public Health Act, 
1875, & before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the form of a special 
case for the opinion of the ct. If the ct. was 
of opinion that compensation was to be 
assessed solely under Ihiblic Health Act, 
1875, he awarded the co. £5,090 ; if the 
arbitration was under Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 57), the basis on which compensation 
was to be awarded was to be governed by 


the principles in s. 2 of that Act, ho awarded 
the CO. £2,148: — Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the agree- 
ment between the parties was entered into, 
it had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 
land nor any other matter, including the 
appointment of the arbitrator expressly under 
PudUc Health Act, 1876, which was in- 
consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to the 
arbn., &the co. should be awaraod £2,148. — 
Thurrock, Grays & Tilbury Joint Sewer- 
age Board v. Thames Land Oo., Ltd. (1925), 
90 J. P. 1 ; 23 L. G. B. 048. 

702a. Arbitrator Incapablo of continuing — Power 
to replace.] — Where an arbitrator, appointed 
by the Befcrence Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Befcrence Committee includes the 
power to replace him by some one else. — 
Gross, Sherwood & Heald, Ltd. v. Essex 
County Council, [1927] 1 Ch. 205; 96 
L. J. Ch. 21 ; 136 L. T. 371 ; 91 J. P. 17 ; 
43 T. L. B. 5; 70 Sol. Jo. 1190; 25 L. G. B. 
135. 

702b. Effect of appointment under protest — 
Whether right to compensation admitted.] — 

Scmble : a co. does not, by nominating under 
protest an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation. — Supton 
Harbour Improvement Co. v, Hitchens 
(1851), 1 De G. M. & G. 161 ; 21 L. J. Ch. 73 ; 
18 L. T. O. S. 163 ; 10 Jur. 70 ; 42 E. B. 514, 
L. JJ. 

727a. Hearing — Entry in Crown Paper.] — An 

award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57), in the form 
of a special case, is rightly entered in the 
Crown Paper. — Hewitt v. Essex County 
Council (1927), 97 L. J. K, B. 249; 92 J. P. 
30; 44 T L. B. Ill; 72 Sol. Jo. 50; 20 
L. G. B. 48 D. C. 


PART VII. SECT. 5, SUB-SECT. 1. 

Q i, Passino of hye-law by 

local aiUhority — Submission before bye' 
law passed ultra vires.] — Koktimstedt 
V, Rural Muniotpality op Efe Hill, 
No. 382, [1923] 2 W. W. K. 669.— 
CAN. 

PART VII. SECT. 6, SUB-SECT. 2. 

f j. Extent of duty.]— On an 

application under aoct. 408 of Town 
Act, R. S. S., 1930, for tlio appoint- 
ment of an arbitrator of a claim for 
compensation for lands taken or 
injuriously affected, it Is not the duty 
of the judgre applied to to decide 
whether or not the claimant has a 
claim. — M oGillivp.ay v, Melville i 
Tow^n. [19321 2 W. VV, 1},. 635.— CAN. | 

si. Under Dominion Bailway Act, 
1919.1— Where a jnd^ of the Supreme 
CJti. of Ontario has modo an order for 
possesHlon, under the above Act, with 
a term that the ry. co. shall pay money 
into ct. as security , any iudxe of the 
Supreme Ct. has Jurisdiction to appoint 
an arbitrator ; & under sect. 220 the 
Judge of the county ct. of the county 
wherein the expropriated lands lie is 
the proper person t-o appoint . — Be 
Little & Campbkllford Lake On» 


TARio & Western Ut. Co. (1924), 56 
O. L. R. 681.— CAN. 

[PART VII. SECT. 6, SUB-SECT. 4. 

713 iii. Jurisdiction of court .] — 

Be Tavlob Estate & Assiniboia 
Rural Municipality, [1931] 2 W. W. 
R. 719 ; 4 D. L. K. 249 ; 29 Man. L. II. 
563.— CAN. 

PART VII. SECT. 6, SUB-SECT, 7. 

sm. Appeal under Municipal Arbi- 
trations Act, 1927.] — ^An appeal to a 
Divisional Ct. of the Appellate Division 
from an award made under Municipal 
Arbitrations Act, It. S. O., 1927, lies, 
but not unless the award Is appealed 
from within six weeks after notice that 
it has been filed ; & the ct. has no 
jurisdiction to give leave to appeal, or 
to extend the time for appealing after 
the time has expired, even in a cose 
Avhero there was fraud In procuring the 
award. Sect. 3 of Arbn. Act, R. S, O., 
1927, is not applicable. — Be Fair & 
Toronto, [1930] 3 D. L. R. 76 ; 65 
O. L. 11. 176.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8. 

736 i. Claim in respect of several 

Interests — Award not appartioniM sums 
between several interests — Insufficient^ 

10 


— Stewart Municipal DianucT v. 
Buesnkr, [19241 2 W. W. R. 1217.— 

CAN. 

B i. Arbitrator not entitled to 

allow interest.] — Be Letros & Toronto 
CORPN. (1924), 56 O. L. U. 175.— CAN. 


PART VII. SECT. 6, SUB-SECT. 10. 

j (p. 196) i. On an applica- 

tion, under sect. 706 of Municipal Act, 
R. S. M., 1913, to vary or increase an 
award the judge Is In the position of 
sole arbitrator or umpire as well as 
having the power to set aside or remit 
the award.— ife Taylor Estate A- 
AssiNOBOiA Rural Municipality (No. 
2). [1931] 3 W. W. R. 408 ; on appeal, 
[1932] 1 W. W. K. 754.~CAN. 

m (p. 190) i. Under Dominion 

Bnilwav Act, 1906 (c. 37).]— /fe Krrsi- 
lano Indian Reserve, Vancouver 
Harbour Combs. t\ H., [19181 2 
W, W. R. 411.— CAN, 


m (p. 196) ii. Under Dominion 

Bailway Act, 1919 (c. 68 ).) — Be 

Arbitration under tub Railway 
Act, British Columbia Permanent 
Loan Co. v. Canadian Northern Uy. 
Co. (No. 1), [1922) 2 W. W. B. 677 : 65 

^ V' »» o7 . 1 Qftob- T. n nAM 


m (p. 196) HI. Cedar 
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701a. Award embodying decision of court on 

special case.] — An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 67), & the 
Div. Ot. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ot. Olaimante 
applied to another Div. Ot. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed: — Held: no appeal could be enter- 
tained. — Northwood V. London County 
Council (No. 2) (1927), 90 L. J. K. B. 620; 
137 L. T. 49 ; 91 J. P. 93 ; 43 T. L. R. 347; 
25 L. G. B. 254, 0. A. 

762. Add. Annotation: — Aa to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. 0. 180. 

773a. Award of lump sum — Validity.] — Claimant 
was the owner of certain land with regard to 
the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57). He claimed 
£17,302, &, before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000, The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 
consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council “ to pay £100 towards 
the costs of claimant.’* Claimant applied to 


the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
upon him by sect. 5 (4) of the above Act : — 
Held: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 5, <&; as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed. — Brad- 
BiiAw V. Air Council, [1926] Ch. 329 ; 95 
L. J. Ch. 499 ; 135 L. T. 638 ; 42 T. L. B. 
197 ; 70 Sol. Jo. 367 ; 24 L. G. B. 351. 

785. For ** No. 749, ante*' read “ No. 372, ante.** 

863. For existing citations read “ (1865), 19 0. B. 
N. S. 139 ; 144 B. B. 739 ; j>r€viou8 pro- 
ceedings (1863), 4 B. & S. 315.” 

876. Add. Citation: — Be Hayne (Charles), 13 
W. B. 492. 

930. Add. Citation : — Sub nom, B. v. North 
London By. Co. & Wilson, 51 L. J. Q. B. 
241. 

948. Add. Citation : — Siih nom. B. v. North 
Ix)ndon By. Co. & Wilson, 51 L. J. Q. B. 
241. 

966. Add. Annotation : — Retd. Simbro Trading Co. 
V. Posograx>h Parent Corpn., [1920] 2 K. B. 
266. 


Part VIII. — Entry on 

1005. Add. Annotation : — Aa to (1) Reid. Grant v. 
Dement, [1929] 1 Ch. 390. 


Lands by Promoters. 

1035. Add. Annotation: — As to (1) Refd. B. v. 
Webster, h'x p. Marshall (1931), 95 J. P. 226, 


Rapids MANtJTACTURiNO & Power Co. 

V. Lacostk, 11927] 2 D, L, R. 83.— CAN. 

r (p. 196) i. j4vyard determined 

on wrong prinniple ,] — Wlicro damages 
were recoverable by reasoa of lowering 
of the Ftidowalk in front of a building, 
conslflting in tbo decreayod value of 
the property, but were aseodsed at the 
cost of lowering the store floor : — 
Field ; the award must be sot aside as 
determined upon a wrong principle. — 
TlADrssox Town v. Auson, 119191 3 

W. W. R. 680.— CAN. 

X i. .1 — Winter e. Toronto 

(City) (1922), 70 D. L. R. 468.— CAN. 

X il. Sum awarded inadequate, \ 

— Armstrong v. New Westminster 
Harbour Board, 11929) 2 D. L. R. 
160 ; 1 W. W. R. 755 ; 41 B. C. R. 1 
CAN. 

y J, Lump sum awarded — Award 

good on its fare ,] — North Cowioiian 
Corpn. v. Gore-Langton, [1921] 2 
W. W. R. 484.— CAN. 

0 (p. 197) I. .]— Nash & 

WlLIJAAIS V. EDMONI'ON, D UN VEGAN & 

British Columbia Rt Co., [19171 3 
W. W. U. 553; 36 D. L. R. 601.— CAN. 

o (p. 197) ii. .] — An 

appeluita ct. should not Interfere to 
vary an award unless It is satJsfled that 
the award does not truly represent the 
honest opinion ot the arbitrators as to 
damages, or that the basis of valuation 
was erroneous , — Ife ScoiT & Oshawa 
Town, [1922] 62 O, L. R. 604.— CAN. 


o(p. 197)111. .] — ^Winnipeg 

w. Cross, [1927] 3 D. L. R. 1072; 
[1927] 2 W. W. R. 644 ; 37 Man. L. R. 
40.~^AN. 


0 (p. . 197) Iv. .]— Rc 

Sullivan & Township or Bertie, 
[m^2 D. L. R. 74 ; 60 0. L. R. 107. 


o (p. 197) I. .]— Re Arbi- 

tration Act, Re Woods, [1923] 2 
D. L. R. 1000 ; 32 B. C. K. 211 ; [1923] 
1 W, W. R. 1344.— CAN. 


m (p. 197)1.- -.] — Re Dixon 

Sc Toronto Cori’N. (1924), 56 G. L. U. 
1G7.— CAN. 

o (p. 197) 1. Where a 

large number of witnesses give evidence 
to the same effect on a question of 
value the award of an arbitrator based 
thereon will not be set ai<ldo. — Cana- 
dian Northern Rt. Co. v. Ketcheson 
(1918), 21 Can. Ry. Cas. 104: 32 

b. L. R. 629.— CAN. 

q (p. 197) i. Question onlg 

one of quantum .] — Re liK’mos A: 
Toronto Corpn. (1924). 50 O. L. 11. 
175.— CAN. 


PART VU. SECT. 6, SUB-SECT. 11. 

sm. Pwrcluise of casement — Execvtimi 
''f conveyance not condition precedent to 
enforcement ,] — Whore an easement ivas 
expropriated by a municipal corpn. 
under sect. 338 of Municipal Act, 
R. S. O.. 1927, It %va8 held that the 
corpn. was not entitled to withhold 
payment of the compensation money 
until the claimant had executed a eon- 
voyance of the easement, for the 
easement had automatically vested in 
the corpn . — lie Mayo & Toronto 
City. [192913D.L.R. 890 ; 64 O. L. R. 
139.— CAN. 

PART Vn. SECT. 6, SUB-SECT. 12.— A. 

e I. Solicitor db client cosis 

— New Brunmnek Electric Power Act.] 
— Fie Inglewood Pulp & Paper Co., 
Ltd., & New Brunswick Klectrio 
Power Commission (1929), 3 M. P. R. 
91.— CAN. 

an. Costa follow event — Sithjcd to 
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discretion of court — Principles governing 
exercise of discretion .) — The ordinary 
rule Is that costs should follow the 
event. But the ct. has a discretion 
to depart from this rule, & such dis- 
cretion is to be exercised on well 
recognised principles. — Assistant Col- 
lector Salse'pte V. Damodardas 
Trtthuvandas (1928), I. L. R. 53 Bom. 
178.— IND. 

sx, Applicatimi to set aside award — 
Liability for costs .) — Where on on 
application under sect. 332 of the 
.Muiilcipol Act appetH, suci'ccdcd in 
Imving an award set aside, there is no 
power in the ct. to order the un- 
Huccessful party to pay the costs of 
apjicts. In connection with the arbn, 
procjccdings.' — Re Eldridoe Estate & 
District of Sumas CoimN., [1931] 3 
W. W. R. 223 ; 44 B. C. R. 194.— 
CAN. 

PART Vin. SECT. 1, SUB-SECT. 1. 

so. Payment or tender of compensa- 
tion not necessary .) — Canadian Pacific 
Hr. Co. V. Paul (1921), 27 Can. Ry. 
Cas. 417.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2.— 
A. 

a i. Or expropriation proceedings 

completed.) — Goddard v. Bainbridge 
Lumber Co. (1920), 29 B. C. B. 186.— 

CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 

sp. Application for warrant of pos- 
session — Jurisdiction of Exchequer 
Vimrt to hear.) — Be Excuicqdkr CJourt 
Jurisdiction, [1925] 4 D. L. R. 673. — 

CAN. 

.]— Canadian Na- 
tional Rr. Co. V. Boland, [1926] 4 
D. L. R. 703 ; [1925] Exch. C. R. 173. 

—CAN, 



Oases 1097 — ^I560b. English and Empire Digesp Supplement. 


Part IX. — Assessment of Compensation after Entry or 

Injurious Affection. 

1097. Add. Annotcdum : — As to (1) Reid. Cardiff Oorpn. v. Oook« [1923] 2 Oh. 115. 


Part X. — Conveyance of Land and Payment of Purchase 

Money. 


1122. Add. Annotation : — Held. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 577. 

1125. Add. Annotations: — As to (1) Refd. Swift 
V. Board of Trade (1924), 93 L. J. K. B. 
529 ; Swift v. Board of Trade, [1925] A. O. 
520 ; Oxford Corpn. v. Oxford Electric Co. 
(1030), 143 L. T. 577. 

1158. Add. Annotation : — Consd. Berners v. Flem- 
ing, [1926] Ch. 264. 

1184a. In Act- -Right of vendor to costs of opposing 
Bill.] — A vendor of land to a ry. co. having 
filed a bill for specific performance, opposed 
three Bills in Parliament, & by an Act which 
was eventually obtained Ids lien was provided 
for. It was then arranged that he should be 
X)aid i>rincipal, interest, & costs : — Held : the 
taxing-master in taxing the costs should 
allow all reasonable costs, charges, & expenses 
of appearing before the committee & opposing 
the Bills in Parliament. — Coopeb v. London, 


Chatham &> Dover B-y. Co. (1867), 17 L. T. 
283. 

1205a. .] — ^Upon the expropriation of land 

under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to inter^t on 
the principal sum awarded from the date 
when possession was taken, unless the Act 
clearly shows a contrary intention. — I ngle- 
wood PiTLP Sd Paper Co. v. New Bruns- 
wick Electric Power Commission, [1928] 
A. 0. 492 ; 97 L. J. P. 0. 118 ; 139 L. T. 
693, P. 0. 

1227.. After this case add ; — 

further. Charities, 

Vol. VIII., pp: 369, 360, Nos. 1568-1565. 

1237. Add. Annotation : — ^Refd. Clark v. Barnes, 
[1929] 2 Ch. 368. 

1242a. .] — Re Bromley Guardians (1846), 4 

L. T. O. S. 430. 


Part XI. — Application of Money Deposited in Bank. 


1275a. Order for purchase-money to remain on 
deposit in court — In lieu of investment.] — 

Bx p. Trinity College, Cambridge (1897), 
Y. S, C, P. 

1279a. - — 8t. Mary Magdalen, Oxford 
(1898), V. 8. C. P. 

1382. Add. Annotation : — Apld. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 

1384. Add. Annotation: — Consd. Ex p. Burdett 
Coutts, [1927] 2 Oh. 98. 

1384a. Title not proved to be defective — 

Payment out ordered.] — Ex p. Burdett 
Coutts, [1927] 2 Oh. 98 ; 96 L. J. Ch. 463 ; 
137 L. T. 404 ; 71 Sol. Jo. 389. 

1500. Add. Annotation : — Consd. Re Williams’ 


Settlmt., Williams Wynn v. Williams, [1922] 
2 Ch. 760. 

1560a, Encumbrancers otherwise secured need 

not be served.] — Where a petition was pre- 
sented for payment out of ct. of purchase- 
money paid in in respect of real eAate pur- 
chased imder the General Metropolitan Paving 
Act, service of the petition upon parties en- 
titled to certain small rent-chai^es charged on 
the property purchased, but which were amply 
secured on other property not included in th<^ 
purchase, was held to be unnecessary . — Ex p. 
Mergers’ Co. (1879), 10 Ch. D. 481 ; 18 
L. J. Ch. 384 ; 27 W. R. 424. 

1560b. Summons by Representative Body of 

the Welsh Church .] — Re Great Western 
Railway act, 1911, Ex p. Great Western 
Ry., [1922] W, N. 148 ; 153 L. T. Jo. 339. 


part X. SECT. 1, SUB-SECT. 2.— 
B. (0) i. 

y i. .1 — R. V . MoEknzie (1890)i 

2 Exch. C. It. 198.— CAN. 


PART X. SECT. 1, SUB-SBOT. 4. 

p i. From fiUno of emeat — 

Owner remainino in posteMion,] — Re 
Arbitration Act, tU Rosbro ec 
Winnipeg School Distbiot No. 1, 
[19241 4 D. L. R. 1017 ; 8 W. W. R. 


» 1. • - Sydney Corporation (Amend- 

ment) Act (No. 7 of 1924), «. 17.1— 
Sydney Municipal Council v. Troy, 
fl9273 A. O. 706; 90 L. J. P. C. 124 ; 
187 L. T. 707, P. 0.— AUS. 
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Vd. ZL--<)on)pa]Mrjr Pnrohaw oi Land. Cases 1597—2075. 


Part XII. — Costs when Money Deposited — Liability of 

Promoters. 


1597. Add, Annotation : — As to (2) Refd. Camp- 
beU V. PoUak, [1927] A. 0. 732. 

1604. Add, AnnoicUion : — ^Refd. Be Letters Patent 
No. 189207, Be Oarbonit Akt., [1924] 2 Oh. 
68. 

1614a. .] — Be London Bbidob Acts, 

Ex p, Tatham (1838), 3 Y. & 0. Ex. 67 ; 7 
L. J. Ex. Eq. 64 ; 2 Jur. 440 ; 160 E. R. 
617. 

1686a. — Ex p. Noepolk By. Co. 

(1860), Drew. & Sm. 48, n. ; 62 B. R. 
296. 

AnnaiaHon : — Apld. Re Cleveland's Harte Estates (1800), 
1 Drew. Si Sm. 46. 


1707. Add, Citalion : — Svh nom. Be Bbnyon’s 
Trusts, 8 W. R. 425. 

1974. Citations: — Delete 6 Ch. App. 1, &; add 
20 L. T. 040, 

1985. Add, Annotation : — Held. Be Booth & 
Southend-on-Sea Estates Oo.*s Contract, 
[1927] 1 Oh. 579. 

1997a. Transfer of fund from charity trustees to 
official trustees of charitable funds — Costs to 
be borne equally by promoters.] — Ex p, 
Sunbury-on-Thame8 Urban District 
Council, Ex p, Staines Reservoirs Joint 
COMMITTEB (1922), 86 J. P. Jo. 153. ' 


Part XIII. — Purchase of Particular Interests In Land. 


2017a. Agreement with mortgagor — Binding on 
mortgagee entering Into possession.] — Mold 
v, Wheatcropt (1859). 27 Beav. 610 ; 29 
L. J. Ob. 11 ; 1 L. T. 226 ; 6 Jur. N. S. 2 ; 
64 E, R. 202. 

2088. For existing citations substitute the follow- 
ing paragraph & citations : — 

A bill filed against a railway co. by the 
grantee of an annuity charged on land taken 
by the co. stated that before the grant of 
the annuity the land was subject to a mtge. 
in fee, which had since been paid off, but that 
there had been no reconveyance ; that the 
defts., under the powers of their act, had 
given the pltf. notice to treat for the land 
charged with the annuity, but without any 
further proceeding had taken possession of 
the land. The prayer was that the co. 
might be decreed to pay the arrears of the 
annuity & to secure the future payment of it. 
The defence made by the answer & evidence 
was that the co. had purchased from the 
prior incumbrancer under a power of sale ; — 
Held : pltf. could not on such pleadings 
enforce a specific performance of tne notice 
to treat regarded as a contract to purchase 
pltfs.’ interest. The prayer for general relief 


is not available for the puipose of obtaining 
a decree at variance with the case made by 
ihe statements of the bill. — Hill v. Great 
Northern Ry. Co. (1854), 5 J)e. G. M. & G. 
66 ; 2 Eq. Rep. 1069 ; 23 L. J. Ch. 524 ; 18 
Jur. 686 ; 2 W. R. 335, C. A. ; 43 M R. 
794, L.JJ. 

2085a. Lease granted after conveyance to 

promoters — ^Reference to ascertain validity of 
agreement for lease.] — Norfolk Ry. Co. v, 
Bayes (1849), 14 L. T. O. S. 170 ; 13 Jur. 
435. 

2037* Add, Annoiaiiwi : — Refd. Cardiff Oorpn. v. 
Cook (1922), 92 L. J. Oh. 177. 

2038. Add, Annotation : — Apld. Cardiff Corpn. v. 
Cook, [1923] 2 Ch. 115. 

2059. Add, Citation 66 L. J. Q. B. 30. 

2067. Add, Annotations : — Consd. Matthey v. Curl- 
ing, [1922] 2 A. C. 180 ; Walton Harvey, 
Ltd. V , Walker & Homirays, Ltd., [1931] 
1 Ch. 274. 

2068. Add. AnnoicUion : — ^Refd. Matthey v. Curling, 
[1922] 2 A. 0. 180. 

2075. Add. Annotation: — Refd. Cardiff Oorpn. v. 
Cook (1922), 92 L. J. Oh. 177. 


PART XII. SECT. 8, SUB-SECT. 6.--A. 

2 i. .] — Re Ford & Cana- 

dian PAcmo Ry. Co. (1920), 82 Can. 
Ry. Caa. 819.--4)AN. 

PART Xni. SECT. 8. 

2022 i. Interest — Rate of — Applim- 
Hon to reduce — R, 8. 0„ 1897 (e. 110), 
sa. 15, 16.1 — Re Rinqston Lioht, 
Hkat & Power Co. & Kingston 
Oorpn. (1904), 24 O. L. T. 358 ; 8 
O, L. R, 258 ; 3 O. W. R, 769.-~CAN. 

to. Bonus to 'tnortgagee on pai/ment 
of loan before inaiurUy — Muet he con- 
sidered in compensation. I — K. r. Pickle - 
MAN, 11932] Ex. a R. 202.-~CAN. 

PART Xlll. SECT. S, 6UB-6ECT. 1. 

2044 I. — Under invalid lettse .} — 
Laud expropriated by the Domlnfou 
Crown wat leased for a period of five 
years under an instrument not regis- 
tered as required : — Held : tbe un- 
registered lease did not vest any estate 
or interest in the lessee Sc he was 
not entitled to oompensatlon in respect 
of the expropriation. — R. e. Hudson's 
Bay Co. (1921), 65 D. L. R. 569; 20 
Exoh. C. R. 4li.-<JAN. 


PART XIII. SECT. 6. SUB-SECT. 3. 

•r. General rules ,] — The rights con- 
ferred by a lease being a matter of 
property & civil rights, vrithin the 
exclusive powers of the provincial 
leginiaturo. the ct. In ascertaining the 
estate or interest of persons claiming 
compensation thereunder In an expro- 
priation by tho Dominion Crown, will 
have regara to the laws affecting such 
estate or interest In the province where 
the property is situated, notwithstand- 
ing Expropriation Act, ss. 25, 26. The 
compensation to be made to tbe lessee 
for the unoxpired term of his lease 
should cover all reasonable cost of 
moving, refitting & settling the new 
premises ; loss of time in seeking new 
location ; depreciation of valuable 
business fixtures & fittings Sc damage 
thereto duo to moving, etc.. Sc a certain 
amount for dislocation or disturbance 
of business, which, however, cannot be 
fixed with mathematical certainty. 
The customary test of market value is 
no test of value in arriving at the com- 

S tnsation to be allowed for a leasehold 
terest expropriated. — R. v. Elite 
Cafe, Ltd., [1929] Ex. C. R. 56.— 
CAN. 


b i, , u~Re Union 

Foundry & Machinery Works, Ltd., 
& St. John Harbour Gomrs. (1929), 
1 M. P. R. 207.— CAN. 

PARTXm. SECT. 6, SUB-SECT. 1. 

—A. 

£ i, Entiilcd to offer — As well as 

oumer.} — R. v. Muborave, [1924] Exch. 
C. R. 218.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 2. 

st. Measure of compensation — 
Licencee. 1 — Where one Is in occupation 
of part of a street under licence from 
tho mimlcIpalJty, by the provisions 
of which licence he was obliged to 
vacate upon notice before a given date. 
Sc whou by reason of the expropriation 
of the propoity be was forced to vacate 
before such date, he becomes entitled 
to compensation for bis loss of the use 
Sc occupation, as well as for the extra 
inconvenience Sc expense occasioned 
by reason of having to make an 
immediate move Insload of having 
the whole life of the licence to do so, 
but not to Includo the cost of moving. — 
Valkncocut e. R., [1928] Exch. 0. R. 
118.— CAN. 



Cases 2186— 2225c. English and Empire Digest Supplement. 


Part XIV. — Superfluous Lands. 

2136. Add. Annotation ; — Held. Conron v, L. 0. 0., 2175. Add. Annotation : — ^Reld. Aldridge ». Wright, 
[1922] 2 Ch. 283. [1929] 2 K. B. 117. 


Part XV. — Compensation for Land taken or used for 

Special Purposes. 


2201. Add, Annotation : — Hetd. West Midlands 
Joint Electricity Authority r. Pitt, Minister 
of Transport v, Pitt, [1932] 2 K, B. 1. 

2203a. .] — ^Thurrock, Grays & Tilbury 

Joint Sewerage Board v. Thames Land 
Co., I/TD., No. C50a, ante, 

2209. Add. Annotation : — Consd. Holt Bros. 

Whitford v. Axbridge Rural District Council 
(1931), 95 J. P. 87. 

Before Sub-sect. 2, add : — 

(d) By Action. 

2212a. Admission of liability— Right to continue 
action.] — Where a local authority have 
intimated that they do not dispute their 
liability for damage done to premises, the 
owner of such premises is entitled to continue 
the action instituted by him before the 
defts. admitted liability, claiming a declara- 
tion that defts. are liable to pay compensa- 
tion. — Holt Bros. & Whitford v. Axbridge 
Rural District Council (1931), 95 J. P. 87. 

2218. Add. Annotation : — Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 

2222a. Loss of trade & licence & value 

of trade fixtures not considered.] — N orth- 
wood V. London Count\" Council, [1926] 2 

K. B. 411 ; 95 L. J. K. B, 862 ; 135 L. T. 
159 ; 90 J. P. 128 ; 42 T. L. R. 508 ; 24 

L. G. R. 415, D. C. ; on appeal (1927), 96 
L. J. K. B. 520, C. A. 

2225a. Must be within three years of 

confirmation of Order.]— It is insufficient to 
serve notice to treat within the tJiree years, 

& where that had been done, but the hearing 
of the arbitration to determine compensation 
was not held within the three years ; — Held : 
the powers of the local authority had lapsed, 

& prohibition would lie to the official arbi- 
trator. — R. V. Webster, Bx p. Map.shall 
(1931), 95 J. P. 226 ; 30 I.. G. R. 29, D. C. 

2225b. Under Housing, Town Planning, etc.. Act, 
1919 (c. 35) — Acquisition of land — Extent of 
powers.] — Under the above Act, defts. made 
an order, subsequently conflimed by the 
Minister of liealth, for the compulsory 
acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred &; 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of ^Ucohol, At (6) of pro- 
viding for the general entertainment & 
refrt'shment of the population :-~Held : the 
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Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land &; 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, &, as incidental 
to the complete control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen’s 
dwellings, or for roads or other purposes 
mentioned in the earlier Housing Acts ; & 
that power was not limited to. houses which 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 
He^th, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semlile : both under sect. 12 (2) of the 
Act, & under Housing of the Working Classes 
Act, 1903 (c. 39), 8. 11, defts. had a similar 
power for effecting the like objects. — Conron 
V. London County Council, [1022] 2 Ch. 
283 ; 91 L. J. Ch. 386 ; 126 L. T. 791 ; 87 
J. P. 109 ; 38 T. L. R. 380 ; 20 L. G. R. 131 ; 
std) nom. CoNsoN v. London County 
Council, 66 Sol. Jo. 350. 

2225c. Under Housing Act, 1925 (c. 14) — Assess- 
ment of compensation — Whether under Acqui- 
sition of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 7.] — Housing Act, 1925 
(c. 14), 8. 46, provides for the assessment of 
compensation for land acquired compulsorily 
under an improvement or reconstruction 
scheme made under that Act in a manner 
differing in certain respects from that pre- 
scribed by the Act of 1919 : — Held : even on 
the assumption that Acquisition of Land 
(Assessment of Compensation) Act, 1019 
(c. 57), 8. 7 (1), purports to apply to future 
Acts, Housing Act, 1925 (c. 14), s. 46, in so far 
as its provisions for the assessment of com- 
pensation for land acquired thereunder are 
inconsistent with the provisions of the earlier 
Act of 1919, repeals by implication these 
provisions of that earlier Act. 

Per Avoby, J. ; Sect. 7 (1) of the 1919 Act 
on its true construction applies onlv to Acts 
which existed at the time when that Act was 
passed, & not to future Acts. — ^Vauxhail 
Estates, Ltd. v. Liverpool Corpn., [1932] 
1 K. B. 783 ; 101 L. J. K. B. 779 ; 95 J. P. 
224 ; 48 T. L. R. 100 ; 75 Sol. Jo. 886 ; 
nom. Vauxhall Estates, Ltd. v. Liverpool 
Corpn., Gbosvenor Estates, Ltd. v. Liver- 



Vd. XL— Compulsory Purchase of Land. Cases 2225c— SS288. 


POOL CoRpN., Whitechapel Estates, Ltd. 
V, Liverpool Corpn., Rymbr v, Liverpool 
C oRPN,, 146 L. T. 107 ; 30 L. G. R. 22. 

2252« Add. Annotation: — As to (3) Reid. Conron 
V. L. 0. O., [1022] 2 Oh. 283. 

22S6a. Compensation for damage to land by sever- 
ance not included.] — Courtaulds, Ltd. v. 
City of London Oorpn., [1926] 2 K, B. 606 ; 

part XV. SECT. 3, SUB-SECT. 6. 

8V. Amount of land — Amount 

necessary for contemplated works A — 

Deft, oorpn. issued to pltf* notice of its 
intention to take the whole of her land 
for a certain public work, altboufirh it 
admitted that the area was larger than 
that actually required for the con- 
templated work. It also refused pltf.*s 
applioation for a permit to build on 
the land, on the ground of its intention 
to take same for the work : — Held : 

It had no power imder Public Works 
Act, 1008, to take a larger area than 
it actually required for the public 
work, — Q uinlan v. Wklunqton 
C oiiPN., 11929 J N. Z. L. R. 491.— N.Z. 

8w, Time for valuation — Sttccessive 


95 L. J. K. B. 972 ; 136 L. T. 275; 90 J. p. 
164 ; 42 T. L. R. 781 ; 70 Sol. Jo. 1024 ; 24 
L. G. R. 638, D. 0. 

2298. Add. citation [1921] 1 Oh, 299. 

Add. Annotationa : — Retd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103 ; 
West Midlands Joint Electricity Authority 
V. Pitt, Minister of Transport v. Pitt, [1932] 
2 K. B. 1. 


PART XV. SECT. 3, SUB- SECT. 7.— C, 

sx. Land taken under Winnipeg 
Charter— Time for making claim A — 
Defts.* claim was for oompeusatlon 
for their land injurious^ly alteoted by 
tbo exercise of the powers of the City 
under the Charter, & had been expressly 
recognised by a bye*law of the council : 
— Held : the Charter had, under the 
circumstances, no application to the 
claim of defts., & they had all the time 
allowed them by the general law 
applicable to the case for making their 
claims. — Winnipeg Cohpn. v. Toiionto 
General Trusts Corpn. (1911), 20 
Man. L. R. 545.— CAN. 


declarations relating to different land ,} — 
The local government published under 
Land Acquisition Act, 1894, s. 6, a 
declaration that land belonging to 
applts. respectively & land belonging 
to other persons were required for 

S ublio purposes. Five months later 
le govt, published another declaration 
for the acquisition of applts’. lands 
only ; the declaration stated that the 
earlier declaration was thereby can- 
celled : — Held : having regard to Land 
Acquisition Act, 1894, s. 23 (1), the 
compensation should have been based 
upon the value of the land at the date 
of tbo publication of the later declara- 
tion. — ^Ma Sin v, Rangoon Colleotor 
(1929), 68 L. R. Ind. App. 210.— IND. 


COMPTROLLER. 

See Patents ; Trade Marks. 
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Cases 1— 88. 


English and Empire Digest Supplement, 


CONFLICT OF LAWS 


Part I. — Principles 

1« Add^ Annotation : — Hefd. Whitaiey v. I. R. 
Comrs. (1926), 42 T. L. R, 58. 

6. Add, Annotation : — Folld. Re Visser, Holland 
V, Drukker, [1928] Ch. 877. 

6a* ,] — The English cts. will not entertain an 

action for the enforcement of the revenue 
law of a foreign State . — Be Visser, Queen 
OF Holland v, Drukker, [1928] 1 Oh. 877 ; 

97 L. J. Ch. 488 ; 139 L. T. 658 ; 44 T. L. R. 
692 ; 72 Sol. Jo. 518. 

11. Add, Annotation : — Refd. Kramer v, A.-G., 
[1923] A. 0. 528. 

18. Add, Annotation : — As to (1) Apprvd. Elramer 
V, A.-G. (1922), 92 L, J. Ch. 1. 

After this case add ** Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see Aliens, Nos. 
49a et seq,, ante, 

13. Add, Citation .‘—2 T. L. R. 116, D. 0. 

14. Add. Annotation : — Consd. Foster v, Driscoll, 
Lindsay v, Attficld, Lindsay v, Driscoll, 
[1929] 1 K. B. 470. 

17. Add, Annotations : — As fo (1 ) Refd. The Jupiter 
(1924), 93 L. J. P. 156 ; Russian Commercial 
& Industrial Bank v, Comptoir D’Escompte 
De Mulhouse (1924), 93 L, J. K. B. 1098. As 
to (2) Folld. White, Child & Beney v, Simmons ; 
White, Child & Beney v. Eagle Star & British 
Dominions Insce. (1922), 127 L. T. 671. 
Refd. Fenton Textile Assocn. v, Krassin (1921 ), 

38 T. L. R. 259 ; Banque Internationale De 
Commerce De Petrograd v. Goiikassow (1924), 

40 T. L. R. 837. As to (3) Consd. The Jupiter 
(No, 3) (1927), 137 L. T. 333. Generally, Refd. 
Musmann v, Engelke (1927), 43 T. L. R. 685 ; 
lizard Bros. & Co. r. Banque Industrielle de 
Moscou, T^azard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. 

17a. — Pltfs. were an English 

limited co. of engmeers & merchants. Part 


of Jurisdiction. 

of its business was transacted in Russia, & 
for the purpose of that business pltfs., through 
their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
TAzoff-Don. Having done so, pltfs. took 
out two policies of insurance to insure them- 
selves against loss or damage to the insured 
property “ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. . . 

No claim was to attach under the policy 
{inter alia) ** for confiscation or destruction 
by the Qt>vt. of the country in which the pro- 
perty is situated.** In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers A sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & possession of the bank 8c everything 
contained in it, including the insured pro^rty. 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt, 
as a sovereign power : — Reid : on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt, of Russia which 
was in existence at the material time, 8c 
had since been recognised by His Majesty*8 
Govt, as the de facto Govt, of Russia, 8c was 
not an act of a usurped authority ; therefore 
tlie claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy “ . . . for confiscation or destruc- 
tion by the Govt, of the country in which the 
property is situated.** — White, Guild 8c 
Beney, Ltd. v Simmons, White, Child & 
Beney, Ltd. v. Eagle Star 8c, British 
Dominions Insurance Co. (1922), 127 L. T. 
571 ; 88 T. L. R. 616, C. A. 


Part II. — Domicil 


19. Add, Annotations : — As to (2) Refd. Fleming 
v, Homiman (1928), 138 L. T, 669, As to 
(3) Refd. Re Annesley, Davidson v, Annesley, 
[1926] Ch. 092. Consd. Ramsay Liverpool 
Royal Infirmary, [1930] A C. 588 ; A.-G. v. 
Yule 8c Mercantile Bank, of India (1981), 
145 L. T. 9. Refd. Boldrini v, Boldrini 8c 
Martini, [1932] P. 9. As to (4) Consd. Re 
Askew, Marjoribanks v. Askew, [1930] 2 Ch. 
250. Generally, Refd. A.-G. for Alberta v* 
(’ook, [1926] A. C. 444. 

32. Add, Aniiokdion : — As to (1) Consd. Boldrini 
r. Boldrini k Martini, [1932] P. 9. 

34. Add, Annotation :~—A8 to (3) Refd. liamsay 


V, Liverpool Royal Infirmary, [1930] A. C. 
688 . 

Add, Annotations: — As to (1) Refd. A.-G. v, 
Yule & Mercantile Bank of India (1931). 
146 L. T. 9. Generally, Refd. A.-G. for 
AlberU Cook, [1926] A. C. 444; Re 
Askew, Marjoribanks v. Askew, [1930] 2 Ch. 
259 ; Ramsay v, Liverpool Royal Infirmary, 
[1930] A. C. 688; Boldrini v, Boldrini & 
Martini, [1932] P. 9. 

37. Add, Annotation : — ^Refd. Fleming v, Homi- 
I man (1928), 138 L. T. 669. 

! 38. Add, Annotations : — Consd. Ramsay v, Liver- 
pool Royal Infirmary, [1930] A. C. 688 ; Peal 
V. Peal (1930), 143 L, T. 768 ; A.-G. v. Yule 


36. 


PART II. SECT. 1. 

ftq. Person settled in province.]-' Fov 
imrpobos of divorce the domicil of a 


person settled in one of the provinces 
of Canada is that particular province 
though the Dominion Parliament has 
hjgialaUve power to dissolve the mar- 
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riasro. — ^A.-G. fob Aibebta v. Cook, 
[192«) A. 0. 444 : 95 L. J. P. O. 102 ; 
134 L. T. 717 ; 42 T. L. 11. 31 7.-- CAN. 



Vol. XL — Conflict ot Laws. Cases 38— eSa. 


A MercantUe Bank of India (1081), 146 L. T. 
9. Raid. Budd v. Budd, [1924] P. 72; 
Bobs v. Bobs, [1930] A. 0. 1 ; Boldrini v. 
Boldrim & Maiiim, [1082] P. 9. 

40. Add. AnnotaUan: — A$ to (2) Retd. Boldrini 
V. Boldrini & Martini, [1982] P. 9. 


44a Add. Anmotation: — ^Retd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

4 ga, ,] — ^Where a man leaves the country 

of his domicil of choice with the fixed & 
settled intention to mve up residence there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his mind, & forms 
the intenrion of returning to that country, 
as permwently residing there, he re-acquires 
a domicil of choice there, only when with that 
intention he again resides there. The domicil 
of choice must be re-acquired by fulfilment of 
the same conditions as when it was formerly 
acquired. — Fu^ng v. Hobkikak (1928), 
138 L. T. 669 ; U T. L. B. 315. 

50. Add. Annotation : — Aa to (6) Refd. Be An- 
nesley, Davidson v. Annesley, [1926] Oh. 692. 

51. Add. Annotation : — Aa to (2) Refd. Budd v. 
Budd, [1924] P. 72. 

52a* .] — (1) In questions of domicil, less 

weight is given by the cts. to a testator’s 
declarations than to his acts, & no one act is 
necessarily per ae paramount in importance ; 
but the relative importance of all his acts, 
however trivial, must be considered as 
evidence of the animtia manendi or reveriendi. 

(2) The cts. are now slower to hold a chahge 
of the domicil of origin, & must be satisfied 
that testator intended qiLatenm in illo cxtJtere 
pairiam. 

(3) The decisions that persons going to 
India in the service of the East India Oo. 
thereby acquire an Anglo-Indian domicO, 
are excrescences upon, & anomalous to, the 
principles of domicil. 

(4) The animas to change an acquired 
domicil is not sufficient without the factum 
of return, — Drbvon v. Drevon (1864), 4 
New Bep. 316 ; 34 L, J. Ch. 129 ; 10 L. T. 
730 ; 10 Jur. N. «i. 717 ; 12 W, B. 946. 

Annotation : — As to (1) Consd. Doncet v. Oeogbegan (1878), 
9Ch.D. 441. 

58a* ,] — Korn v. Horn (1929), 142 L. T. 93; 

previous proceedings, sub nom. H. v. H., [1928] 
P. 206. 


54a. • After revival of domioU on abandon- 

ment of domicU of choice.] — Fleming v. 
Hornisian, No. 48a, ante. 

55a. .] — Btjdd v. Budd, No 903a, post. 


58a. Life to be considered as a whole].— A.-G. v. 
Yule 8c Mercantile Bank of India, No. 
155a, post, 

69. Add. Annotations : — As to (2) Dlstd. Be Boss* 
Boss V. Waterfield (1929), 46 T. L. B. 61. 
Refd. Be Annesley, Davidson v. Annesley, 
[1926] Oh. 692. 

64a. .] — Drbvon v. Drevon, No. i 

65a. Effect of deportation order.] — V bith v- 

Vbith (1929), 73 Sol. Jo. 236. 

66* Add. Annotation : — FoUd. Re Ounnington, 
HeaUng v. Webb, [1924] I Oh. 68. 

67. Add. Annotations: — Consd. A.-G. v. Yule Sc 
Mercantile Bank of India (1931), 146 L. T. 9. 
Refd. Fleming v. Homiman (1928), 138 
L. T. 669. 

67a. .] — Drbvon v. Drbvon, No. 62a, ante. 

68. Add. Annotations : As to (1) Ck)nsd. Bamsay 
V. Liverpool Boyal Infirmary, [1930] A. C. 
688 ; Peal v. Peal (1930), 143 L. T. 768. 
Refd. Budd v. Budd, [1924] P. 72. Generally, 
Refd. Boss v. Boss, [1930] A. 0. 1. 

68a. .] — ^Applt. was the proprietor of a 

Scotch estate, but left Scotland for America 
in .1895 to earn his living. In 1901 he 
married resp., an American lady, & in 1902 
they went to Quebec whore he carried on the 
business of manufacturing arms. Thev lived 
together there till 1917 with occasional visits 
to England. In 1917 applt. went to Wash- 
ington, staying there as an expert adviser 
on munitions till Sept. 1918, when he stayed 
a certain time in Great Britain Sc in 1918 
leased a house in London. In 1922 he took 
a lease of a flat in New York of which he 
remained tenant when these proceedings for 
divorce began in Dec. 1923. Dp to the year 
1920 there was no statement by applt. of his 
intention to abandon his Scottish domicil, Sc 
as late as Dec. 1920, he stated in an affidavit 
that he was a domicUed Scotchman. Between 
Dec. 1920, Sc the institution of these pro- 
ceedii^ he was trying for the purposes of 
taxation to become a resident alien in the 
United States, Sc in Apr. 1923, succeeded. 
In Jan. 1924, after these proceedings he 
sought to be naturalised as an American 
citizen. He spent increasing periods of time 
at his Scottish estate Sc referred to it as his 
home in a letter wi'itten to resp. in Nov. 1922. 
Since 1920, however, he had made statements 
in documents Sc verbally that he intended to 
live permanently in New York, though such 
statements were never made to his wife, nor, 
with one exception, to any personal friend : — 


PART II. SECT. 2, SUB-SECT. 1. 

40 lil. .} — ^Wbore a person 

whoso domioU of onjBdn was outside of 
the United States & who has acquired a 
domicil of choice In one of the states 
thereof, resides temporarily in another 
country with the Intention of returning 
to some place in the United States, 
though not necessarily to the state in 
which he formerly lived, he does not 
revert to his domicil of origin, even 
with respect to divorce. — JN bison v. 
Nelson, £18251 3 D. L. B. 22 ; [1925] 
2 W. W. R. 1.— can. 

40 iv. .1— B. V. 

SINGH (1931), 44 B. O. B. 278; 66 
C!an. 0. C. 211.— CAN. 

PART II. SECT. 8, 8UB-8E0T. 1.— A. 

81 H. .] — A domioU of 

origin dllfera from a domlcU of ohoioe 
mainly in this, that Its character Is more 
enduring, its hold stronger & less easUy 
shaken off. Such a domieU oontinues 


unless it is shown with perfect clearness 
Sc satisfaction that there was a fixed 
& settled purpose to acquire a new 
domioU. This ontts is a heavy one. Sc 
is upon thoso who assert a change of 
domioU. — JR« Murray's Estate, 11921] 
3 W. W. B. 874 ; 31 Man. L. R. 362.— 
CAN. 


61 iU. .) — A domioU of 

origin is not easUy shaken off. Hero 
absence from home, roving Sc wander- 
ing, however long pursued, are not in 
themselves sufEkdent to effect a change : 
to do so there must be a fixed Sc settled 
purpose to abandon the domicU of 
oriinn 8c to settle in the oountry of 
choice. — Barry V. James (1 921 ), Times, 
Apr.^29; [19211 8 W. W. B. 182.— 

*81 Iv. wl— T aylor v. Taylor 

(1928), Q. R. 46 K. B. 184.— GAN. 


PART IL SECT. S, SUB-SECT. 1.— B. 

60 IU. .)— Qrotbkop 9. Grotu- 

KOP, [1922] N. Z. L. B. 1.— N.2L 
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60 iv. .) — ^Harris v. Harris 

(Saak.), [1929] 2 D. L. B. 546.— CAN. 

60 V. .] — The intention neces- 
sary to constitute a domicile of choice 
oxcludee all contemplation of any event 
on the ooourrence of which the 
residence would cease. 

The domioUe of origin of a man 
found not to have been abandoned at 
the time of his marriage, despite the 
facts that he had actually resided & 
been employed in a certain Sttitc in 
the U.S.A. for over a year Sc a half ; 
that while there ho had sent for his 
fianc6e to ioin him ; that he had 
married her there Sc bad become a 
naturalised Amc^rican citizen. — John- 
son V. Johnson, [1931] A. D. 391. — 
S. AF. 


PART II. SECT. 3, SUB-SECT. 2.— A. 

67 IK .] — Crosby v. Thom- 

son (N. B.), [1926] 4 D. L. R. 66.— CAN. 



Cases 68a— 154. 


English and Empirb Digest Supplement. 


Held : the evidence of declared intention of 
change of domicil was not established, as such 
declarations must be examined by considering 
the person to whom, the puri>oses for wliich, & 
the circumstances in which they were made, 
& be carried into effect by conduct & action 
consistent with the declared intention. — 
Hoss V, Ellison (or Ross), [1930] A. C. 1, 
96L.J.P. 0.163; 141 L. T. 666. H. L. 

Annotation: — Befd. A.-G. v, Yulo & Morcantllo Bank of 
India (1931), 110 L. T. 9. 

68b. .1 — Bhyoe Bryce (1932), 174 

L. T. Jo. 191. 


68c. Declarations as to intention — Purpose &; cir- 
cumstances must be considered.] — Ross 
V. EiAdSON (OR Ross), No. 68a, ante, 

69. Add, Annoiatioyis : — As to {I ) Expld. Re Ross, 
Ross V, Waterfield (1929), 40 T. L. R. 61. 
Retd. Re Annesley, Davidson v, Annesley, 
[1926] Ch. 692. 


80a. 


84. 


84a. 


88a. 


.] — A,-G. V, Yule & Mercantile Bank 

OP India, No. 156a, post. 


Add, Annotation : — Retd. Ramsay v, Liver- 
pool Royal Infirmary, [1930] A. C. 688. 

Although subject to Aliens Order.] 

— In a husband’s suit for dissolution of 
marriage the w'tfe objected to the juris- 
diction on the ground tliat the domicil of the 
husband was not English. The husband was 
a waiter of Italian nationality & was re^s- 
tered as an alien in England, & as such was 
subject to the restrictions & liabilities by the 
Aliens Restriction Act, 1914 (c. 12), & the 
Ahens Order, 1920 ; — Held : (1) the pro- 

visions of the Act of 1914 & the Order of 
1920 (lid not meclude the petitioner from 
acquiring an English domicil of choice ; 
(2) on the facts, petitioner had discharged 
the onus on him of proving tliat he had 
acquired an English domicS of choice. — 
Boldrini V, Boldiuni & Martini, [1932] P. 
9; 101 L. J. P. 4; 146 L. T. 121 ; 48 
T. L. R. 94 ; 75 Sol. Jo. 868, 0. A. 


77*-^ — being settled that a change 

of domicil must bo made animo et factOy the 
animus may be inferred by the factum of 
residence within the new domicil, but in order 
to warrant that inference the quality of the 
residence must be taken into account ; mere 
length of residence is not of itself sufficient. 

A testator who died in Liverpool in 1927, 
aged eighty-two & unmarried, left a holo- 
graph will, valid by the law of Scotland but 
invahcl by the law of h^ngland. Testator’s 
domicil of origin was Scottish, & he lived the 
greater j>art of his life in Glasgow. Originally 
employed there as a commercial traveller he 
gave up that employment in 1882 & never 
worked again. In 1892 he w^ent to Liverpool 
to be neai* a brother & sister, & lived there 
for the last thirty-live years of his life. He 
was supplied with the means of subsistence 


bj^ his brother & sister, & on the death of 
his sister he succeeded to the whole of her 
estate. With the exception of family ties 
he had few, if any, ties in either England or 
Scotland. In an action by beneficiaries 
under the will against testator’s next of kin 
for a declaration that testator was domiciled 
in Scotland at the date of his death : — Held : 
in the absence of independent evidence of an 
intention on the part of testator to change 
his domicil, the burden which lay on the next 
of kin of proving that he had abandoned his 
domicil of origin had not been discharged. — 
Bowie or Ramsay v, Liverpool Royal 
Infirmary, [1030] A, C. 588 ; 99 L. J. P. C. 
134 ; 143 L. T. 388 ; 46 T. L. R. 465, H. L. 

100a. ,] — Resp., a domiciled English- 

man, was an officer in the Indian Army, & 
consequently, although his true matrimonial 
&> conjugal home had been in England, he 
was temporarily resident in India when a 
petition for judicial separation was served 
upon him : — Held : wdthout deciding whether 
resp.’s English domicile was sufficient to 
found junsdiction, in the circumstances, as 
resp.’s temporary residence in India was 
independent of his personal volition, but was 
determined by his superior officers, he had a 
sufficient matrimonial residence in this 
country to give jurisdiction to the ct. — Ward 
V. Ward (1923), 39 T. L. R. 440. 

104, Add, Annotations : — As to (1) Expld. Graham 
V. Graham, [1923] P. 31, Refd. Eustace v, 
Eustace, [1924] P. 45. 

112. Add. Annotation : — Consd. Re Ross, Ross v, 
Waterfield (1929), 46 T. L. R. 61. 

113. Add. Annotatioi : — Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

114. Add, Annotations : — As i4> (2) Consd. & Expld. 
Re Ross, Ross v. Waterfield (1929), 46 
T. L. R. 61. Consd. Re Askew, Marjoribanks 
V. Askew, [1930] 2 Ch. 259. 

115. Add. Annotations : — Refd. ' Rudd r. Rudd, 
[1924] P. 72 ; Bartlett v. Bartlett, [1925] 
A. C. 377 ; Re Annesley, Davidson v. Annesley, 
[1926] Cb. 692 ; Re Ross, Ross i;. Waterfield 
(1929), 46 T. L. R. 61. Consd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 

120a. Health of wife.]— Wahl v, A.-G. (1932), 
147 L. T. 382, H. L. 

128. Add. Citation : — 4 Notes of Cases, 698, n. 

134. Add, Annotation : — Refd. Re Askew, Marjori- 
banks V. Askew, [1930] 2 Ch. 259. 

142. Add. Annotations : — As to (2) Refd. A.-G. for 
Alberta v. Cook, [1920] A. C. 444; H. v. H., 
[1928] P. 206. 

145. Add. Annotation: — Consd. Rc Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 

150. Add. Citation : — 3 Macq, 852. 

154. Add. Annotation : — Refd. A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9. 


PART II. SECT. 3, SUB-SECT. 2.- 
B. (b). 

07 i. Naval sermce ,} — There 
no rule of law that a sailor in tl 
Australian Navy cannot, while o 
service in Australia, aocjulre a domloi 
of choice in one of the Australian State 
-—SniAcuE V. SciiAciiE Si 8TOEim: 

a li. N. S, W. 633 ; 4 
N. S. \V. W. N. 230.— AUS. 


PART II. SECT. 8, SUB-SECT. 2.- 
B. (i). 


146 i. House or apartments rented in 
another country— Family estate kepi up.] 


— Deft., whoso domicil of orii?In was 
Scottish Sc who hold a Scottish title 
Sc o^vnod largo landed estates In 
Scotland, left Scotland In 1805 for 
Uanada, Sc carrlod on business there 
until 1917. Thereafter he took a flat 
in New York, where ho resided for a 
part of each year, in order to superviflo 
ills finaucial interests, wliich were in 
America, & to avoid British income 
tax. He retained Ws Scottish estates. 
Sc resided on them during some part 
of each year. In correspondence with 
Ids wife, who lived in London, ho 
referred to the family residence on his 
Scottish estates as ** home,** & In an 

18 


affidavit signed by him in 1920 he 
described liimself as a domiciled 
Scotsman : — Reid : deft, had failed 
to prove an Intention to abandon bis 
Scottish domicil Sc to acquire a domicil 
of choice in America. — Ross v, Ross, 
[1926] S. 0. 1038.-^COT. 


sr. Residence in country of origin 
retained — Residence in another country 
— Connections with country of origin 
continued.}— Re Mdbrat's Estate, 
[1921] 3 W. W. R. 874 ; 81 Man. L. R. 
362.— CAN. 


st. .1 — Donald v. 

Donald, [1922] N. Z. L. R. 237.— N.Z. 



VoL XL-'Ocmflict of Laws. Cases 155s— 249a. 


155a. Material consideration.] — D., who was 

bom in Edinburgh in 1858, went out to 
Calcutta, India, in 1875 & worked in his 
uncle’s cotton mills, becoming a partner 
in* his uncle’s firm in 1880. In 1883 he 
returned for a few months, but from 1883 to 
1900 remained working in India, making his 
business his life. He seldom went into 
society, but was fond of Indians, & chiefly 
associated with them. In 1900 he returned 
to England & married his cousin, & took her 
out with him to Calcutta in 1901, but, the 
climate not suiting her, she returned in 
Nov. 1901, to England. From Jan. 1903 
to 1910, ho paid visits for a substantial time 
each year to be with his wife in England, 
where he had bought a house. In 1903 a 
child was bom. From Jan. 1912 to Nov. 
1915, D. remained in England, being, it was 
said, detained by litigation. In 1916 his 
wife went out to Calcutta, & she & her 
daughter lived with her husband in his 
flat over hia offices. She returned with her 
daughter after two months. In 1917 D. 
followed his wife home, & until his death on 
July 3, 1928, remained in England, except 
for short visits to India in 1919, 1920, 1922, 
1924, & 1925. In his will dated June 28, 
1922, he made a declaration of Indian domi- 
cile. On his death, the Crown, on the groimd 
that he was domiciled in the United Kingdom, 
claimed death duties on his estate, the value 
of which was many millions of pounds. On 
the question whether, as the exors. of the 
will alleged, bo liad acquired a domicile of 
choice in India Si lost his domicile of origin ; — 
Held : the earlier period of D.’s life up to the 
year 1900 could not be estimated in deciding 
whether he bad acqubed a domicile of choice 
in India in a compartment separate from his 
later years, & the declaration in his will 
did not decide the point, but where his wife 
& children had theb permanent residence was 
material as to a man’s domicile. There was 
a distinction between residence & domicOe, 
& it could not bo inferred from the fact of 
residence that domicile resulted. On the 
facts there was no clear evidence, as was 
necessary, of any manifest & concluded 
intention of change of domicile to overcome 
the domicile of origm. Therefore the onus 
of proof of a domicile of choice was not 
discharged, & D. died domiciled in the 
United Kingdom. — A.-O. v. Yule & Mer- 
cantile Bank op India (1931), 145 L. T. 9, 
0. A. 

Annotation : — Reid. Boldrinl v, Boldrini & Martini, [1932] 
P. 9. 

169a. - Declaration of change of domicil.] — 

A.-G. V, Yule & Mercantile Bank of 
India, No. 155a, ante. 


191. Add. Annotation : — Consd. Re Ross, Ross v. 
Waterfleld (1929), 46 T. L. R. 61. 

192. Add. Annotation : — Held. Fleming v. Homi- 
man (1928), 138 L. T. 609. 

214*. Add. Annotations: — Apld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641. Reid. Mitford v. Mitford 
& Von Kuhlmann, [1923] P. 130 ; Inver- 
clyde V . Inverclyde, [1931] P. 29. 

218. Add. Annotations : — As to (1) Consd. H. v. H., 
[1928] P. 206. Refd. A.-G. for Alberta r. 
Cook, [1926] A. C. 444; Salvesen (or von 
Lora.ng) v. Austrian Property Administrator, 
[1927] A. C. 641. As to (3) Apld. Nachimson 
V. Nachimson, [1030] P. 217. Generally ^ 

Refd. Dewe v, Dewe, Snowdon v. Snowdon, 
[1928] P. 113. 

220. Add. Annotations : — As to (3) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C, 444. Generatty, 
Refd. Salvesen (or von Lorang) v, Austrian 
Property Administrator, [1927] A. 0. 041; 
H. H., [19283 P. 200. 

221. Add. Annotations: — As to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444 ; Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. Refd. Nachimson v. 
Nachimson, [1930] P. 217. 

223. Add. Annotation : — Refd. A.-G. for Alberta v. 
Cook, [1926] A. C. 444. 

225. Add. Annotation : — Expld. A.-O. for Alberta 
V. Cook, [1920] A. 0. 444. 

228. Add. Annotations : — Consd. A.-G. for Alberta 
V . Cook, [1926] A. C. 444; Salvesen (or 
von Lorang) v. Austrian Property Admini- 
strator, [1927] A. 0. 641 : Papadopoulos v. 
Papa dopoulos (1929), 40 T. L. R. 44 ; Inverclyde 
V. Inverclyde, [1931] P. 29. Refd. Mitford v. 
Mitford & Von Kuhlmann, [1923] P. 130 ; 
Republica de Guatemala v. Nunez, [1927] 

1 K. B. 669 ; H. & H., [1928] P. 206. 

236a. .] — Bowie or Ramsay v . Liver- 

pool Royal Infirmary, No. 8Sa, ante. 

243a. Nature of doctrine.] — Drevon v . 

Drevon, No. 52a, ante. 

248. Add. Annotations : — Consd. Re Annesley, 
Davidson v. Annesley, [1926] Oh. 692 ; Re 
Ross, Ross V . Waterfleld (1929), 46 T. L. R. 
61. Dbtd. Re Askew. Mar jori banks v. Askew, 
(1930), 2 Ch. 259. Refd. Cliina Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

249. Add. Annotation : — Dbtd, Re Amiesley, 
Davidson r. Annesley, [1920] Ch. 692. 

240a. .] — The question whether a person 

is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, ^ 
irrespective of the question whether the 


PART II. SECT. 8, ^UB-SECT. 8.— G. 

■w. Income tax paid in country of 
choice — Claims for inootne tax in country 
of origin successfully resisted.] — Held: 
facte of great importanoe in dotor- 
mining Question of dotuioll. — ^Barry v. 
Jambs (1921), Times. Apr. 29; U921] 
8 W. W. B. 182.-^S. AF. 


PART IL SECT. 8, SUB-SECT. 4. 

280 *. .h-BoYiJfl V . Boyle, 

fl925] 1 W. W. R. 829.— CAN. 

230 »i. Jones v. Jones 

(1923). 1. L. R. 1 Kan. 705.— IND. 

230 xii. .)— To establish 

ohange of domicil, it must be proved 
that the change was nmde with a clear 
intention of settling there, aa a person 


whose ultimate & permanent home was 
to be in that country. The entire 
burden of proving change of domicil 
lies on him who wants to establish It. — 
Linton v. Guderian (1928), 1. L. R. 
56 Calc. 530.— IND. 

230 idii. ^.J — Harrison v. 

Harrison, [1929] N. Z. L. B. 608. — 
N.Z. 

280 xiv. .] — Brown v. 

Brown, [1928] S. C. 542.— SCOT, 


PART II. SECT. 4. 

239 iU. .1— The doctrine 

of Anglo-Indian domioUe forma no 
part of the law of Scotland ; held, 
tberoforo, the fact of rosldenoo in 

19 


India in the service of the East India 
Co, was not per se sufficient to cause 
loss of Scottish domloUo.' — Grant v. 
Grant, [1931] S. C. 238.— SCOT. 

KX. What Timy be considered.] — In 
the case of a European olalming to bo 
domiciled in India it will be pertinent 
to Inquire whore his father lived & 
died or resides, as the cose may be, 
where he & his father were bom, the 
circumstances In which he came to 
6c resides in India, which will assist 
in ascertaining whether there exists 
an animus revertendi or animus manendi 
his object in residing in India Sc 
generally as to the conditions under 
which ho lives & his habits of life. — 
Wriuht V . Wright (1930). I. h . R. 
58 Oalo. 259.— IND. 



Cases 488— 468a. 


English and Empire Digest Supplement. 


Part VI.- 

439. Add. Amioicdion : — Refd. Berchtold, 

Berchtold v. Capron, [1923] 1 Ch. 192. 

439a. Interest in proceeds of sale of English 

freeholds.] — Re Berchtou3, Bekchtolp v. 
Capron, No. 802, ante. 

440a. Will of Egyptian really mado by British 

subject domiciled In Egypt— Ottoman Order 
In Council, 1910, art. 90.] — A Moslem British 
subject domiciled in Egypt died in 1918 
possessed of property which was all in Egypt. 
He was survived by his mother, who accord- 
ing to the Moslem law ‘of inheritance was 
entitled to a one-sixth share of his estate. 
Deceased executed a will in the English form 
leaving aU his property to his widow & 
children : — Held : having regard to the pro- 
viso to the above art. testator had no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
law. — Bartlett v. Barti.ett, [1925] A. C. 
377 ; 94 L. J. P. C. 100 ; 133 L. T. 23, P. C. 

440b. wm of Italian realty by British subject 

domiciled In Italy.] — Be Boss, Boss v. 
Waterfield, No. 457a, post 

448. Add. Annotation : — Aa to (\) Refd. JKe Berch- 
told, Berchtold r. Capron, [1923] 1 Ch. 192. 

456. Add. Annotation : — Retd. Re Rosa, Boss v. 
Waterfield (1929), 46 T. L. B. 61. 

457. Add. Annotation : — Generally^ Refd. Taxes 
Comr. V. Union Trustee Co. of Australia, Ltd., 
[1931] A. C. 258. 

457a. .] — (1) The succession to movable pro- 

perty, wherever situate, is governed by the 
law of testator’s domicil, that is to say, 
the whole law of the country of domicil, 
including the rules of private iutornational 
law administered by its tribunals. The i 


-Succession. 

inqui^ in an English ct. before which such a 
question of succession comes is, therefore, 
what the cts. of the country of domicil 
would decide In the particular case. The 
result is that, where by the law of the domicil 
the succession to the movables of a testator 
depends on the law of that testator’s 
nationality, on English ct. will hold that the 
succession is governed by the law of the 
nationality & not by the municipal law of the 
• domicil. 

(2) The succession to the immovable 
property situate in Italy of an English 
testator domiciled in Italy is to be determined 
by Italian law, namely, in the same manner 
as English Courts would detomrine it if the 
property belonged to an Englishman & was 
situate in England. — Re Boss, Ross v. 
Waterfield, [1030] 1 Ch. 377 ; 99 L. J. Ch. 
67 ; 142 L. T. 189 ; 46 T. L. R. 61. 

Annotation : — Aa to (1) & (2) Consd. Re Askew, Marjorlbanks 
V. Askew, [1930J 2 Ch. 230. 

461. Add. Annotations : — Refd. Re Boss, Ross v. 
Waterfield (1929), 46 T. L. B. 61. Refd. 
Papadopoulos v. Papadopoulos, [1930] P, 55. 

463. Add. Afinoiations : — Aa to (1) Consd. Re Ross, 
Boss r. Waterfield (1929), 46 T. L. R. 01. 
As to (2) Consd. Rc Boss, Ross v, Waterfield 
(1929), 40 T. L. R. 61. 

467a. Law of nationality.] — Re Ross, Ross v. 

Waterfield, No. 457a, ante. 

468a. .] — ^English subject resident & dying 

in England, where his will was proved, but 
having debts & choses in action in Scotland : 
— Held : the latter were distributable as the 
re.st of his eftects. — Thorne v. Watkins 
(1750), 2 Ves. Sen. 35 ; 28 E. R. 24, L. C. 


PART VI. SECT. 1, SUB-SECT. 1. 

486 lU. Where on the death 

intestate of an owner of land situate 
in S. his title is subject to the Interest 
of a purchaser under an outstandius: 
agreement for sale the interest of the 
deceased in the land is immovable, not 
movable, property &, therefore, de- 
volves according to the law of S., & 
is to bo administered by the repre- 
sentative of the estate in that province, 
even though the deceased died 
domiciled elsewhere. — Re Hxtrkk 
Estatb. [1928] 1 D. L. H. .318: 22 
Saak. L. It. 142 ; 11927] 3 W. W, H. 
718.—CAN. 


PART VI. SECT. 1, SUB-SECT, 2.— 
A. 

440 ill. Scottish holograph, will 

of Irish rcaUvA — Held: a holograph 
wdll of a British subject executed In 
Scotland according to the law of Scot- 
land, but not executed according to 
the formalities prescribed by Wilis Act, 
1837, is inoperative to convey regis- 
tered freehold land of a testatrix pur- 
chased under Land Purchase Acts 
(Ireland) & situate in Northern Ireland, 
such land being real estate although it 
vesta in the personal representative of 
the registered owner as If It were a 
chattel real, & though on intestacy the 
beneficial interest in it devolves as if 
it were personal estate. Tho doctrine 
of tho Lex sitm applied thereto.— 
M’Ginn V. Dklbkkk (1926), 61 

I. L. T. 117.— IR. 

•y. W ill of Chinese Buddhist domiciled 
in Burma — Wheltier Chinese customary 
law applicable — Right to make will .] — 
Chinese customary law governs the 


Ruccossion to the citato of a Chinaman 
domiciled in Burma. The right of the 
Chinese to make wills has also been 
recognised. — C uan Pyv v. Saw Sin 
( 1928), I. L. 11. 6 Ran. 623.— IND. 

PART VI. SECT. 2, SUB-SECT. 1.— A. 

453 ix. .1 — Testator who had 

formerly resided in N.Z. went to 
Victoria, whei’e according to an affi- 
davit filed by his oxor. he acquired Sc 
at his death retained a domicil. Tho 
bulk of his property was invested in 
bonds Sc in mtgos. of land in N.Z. : — 
Held : the mtges. were movable 

property, & tho intestate succession 
to them was governed by tho law of 
deceased’s domicil. — Re O’Neill, etc., 
[19221 N. Z. L. R. 468.— N.Z. 

463 X. . I— War Stock & National 

War Bonds are Imperial or British in- 
vestments, although administered in 
England, Sc where testator was 
domiciled in Scotland : — Held : the 
effect of the destinations foil to be 
ascertained according to Scots law, & 
not according to English law. — 
Cunningham’s Trustees v. Cunning- 
ham, [1924] S. C. 681.— SCOT. 

463 xi. 3 — A domiciled Scots- 

man died leaving a will lu Scottish 
form, by whlok be conveyed his estate 
to Scottish trustees. Sc directed them 
to set aside a certain sum for the use 
of a Uforoutrix, Sc on her death to pay 
a legacy out of it to a named legatee. 
He further directed that, in the event 
of tho legatee predeceasing the period 
of division without leaving issue, the 
legacy should be paid to the legatee’s 

nearest heirs.” The legatee pre- 
deceased the lifcrcntrlx without leaving 

22 


issue. Both at tho date of testator’s 
death & bis own death he was a 
domiciled Englishman. On tlie death 
of the liferentrix : — Held : in the 
absence of any indication of a con- 
trary intention on the part of testator, 
the legatee’s heirs fell to bo ascertained 
by the law of his domicil, i.e„ the law 
or England. — Smith’s Trusters r. 
Macphebson, [1926] 8. C. 983.— SCOT. 


PART VI. SECT. 2, SUB-SECT. 2. 

468 vll. .1 — Indian Succession 

Act, therefore, governs the succession 
to the estates of ” Chinese Buddhists,” 
whether bom In China or bom in 
Burma, who were domiciled Sc died in 
Burma. Even if *‘ Chinese Buddhists ” 
are Buddhists wrlthin Burma Laws Act, 
B. 13 (1), Chinese customary law cannot 
be applied to their estates, because it 
is not Buddhist law. The law of 
justice, equity, & good conscloncc 
must, therefore, be applied imder 
Burma Laws Act, s. 13 (3), Sc Indian 
Succession Act should govern tho 
succession to tho estates of ” Chinese 
Buddhists,” as being the law of Justice, 
equity, 3c good conscieuoe, In view of 
the fact that it la the general law of 
succession in India Sc is the law which 
governs the succession to tho estates 
of all other Chinese domiciled Sc dying 
in Burma, whose personal law is 
identical with that of ” Chinese 
Buddhists.” — Phan Tiyok v. Lim 
Ktin Kauk (1930), 1. L. R. 8 Ran. 
67.— IND. 

»d. Intestate domiciled abroad leaving 
shares in Canadian company — Issue as 
to ownership of shares — By what court 
determined,\^Re Pbnwiok (1916), 36 
O. L. R 29 ; 9 O, W. N. 227.— CAN. 



Vol. XI. — Conflict of Laws. Cases 481 — 621a. 


481. Add. Anfiotations : — As to (3) Consd. He Ross, 
Boss V. Waterfield (1929), 46 T. L, II. 61 ; 
Re Askew, Marjoribauks v. Askew, [19301 2 
Ch. 269. 

511. For the paragraph in the original volume 
substitute the following paragraph ; — 

Share in proceeds of sale of freeholds— 

Held on trust for sale but not converted.] — 
An interest in the proceedings of sale of real 
estate settled upon a trust for sale, which 
has not been executed, is personal estate 
within Wills Act, 1861 (c. 114), s. 1. — Re 
Lyne’s Settlement Trusts, Re Gibbs, 
Lyne V. Gibbs, [1919] 1 Oh. 80 ; 88 L. J, Ch. 
1 ; 120 L. T. 81 ; 35 T. L. B. 44 ; 63 Sol. Jo. 
58, 0. A. 

Annotaiion : — ^Befd. Berchtold, Borciitoldt). Cupron, [1033] 
1 Ch. 102. 

517. Add, Annotaiitm : — Consd. He Ross, Ross v, 
Watei'field (1929), 46 T. L. R. 61. 

521. Add, Annotation : — Folld. Re Cunnlngton, 
Healing v, Webb, [1924] 1 Oh. 68. 

526a. -.] — By his will made in English 

form in England testator, who described 
himself as a British subject residing in 
France, bequeathed to his sole exor., who was 
English, all his estate upon trust for con- 
version, & after payment of certain legacies 
to domestic servants, to divide all the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
lifetime the legacy was to bdong to the issue 
of such person. Testator died in Prance, & 
his win was proved in England. Two of the 
residuary legatees died in his lifetime, but 
neither left any issue. There was no realty 
& the proper^ comprising the residue was 
in England. The residuary legatees were all 
English. On a summons the domicil of 
testator at his death was hold to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled : — Held : the domicil 
being French & there being no sufllcient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the primd facie 
general rule applied, & the will must bo 
construed by PYench law. — Re Ounnington, 
Healing v, Webb, [1921] 1 Ch. 68 ; 93 
L. J. Ch. 95 ; 130 L. T. 308 ; 68 Sol. Jo. 118. 

528. Add, Awioiation: — As to (1) Refd. Re 
Manners, Manners v. Manners, [1923] 1 Oh. 
220. 

536. Add, Annotation : — Consd. Favorko v, Stein- 
kopff, [1922] 1 Ch. 174. 

548a. .] — Funds in ct. standing to the 

credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil. — Re Schnappeb, 


[1928] 1 Ch. 420 ; 97 L. J. Ch. 237 ; 139 
L. T. 42 ; 72 Sol. Jo. 137. 

563a. .] — Administration, with a copy 

of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
as to the correctness of the grant in Scotland. 
— In the Goods o/ H enderson (1850), 2 Rob. 
Bed. 144 ; 7 Notes of Oases, 378 ; 163 E. R. 
1271. 

574. Add. Annotation : — ^Refd. Re McLaughlin, 
[1922] P. 235. 

580a. Foreign grant of will & unattested 

codicil — Followed.] — In the Goods of FoY 
(1839), 2 Curt. 328 ; 163 E. R. 428. 

587a. Will made after death according to 

directions of deceased — Valid under Spanish 
law — Grant made.] — In the Goods o/ O sborne 
(1855), Dea. Sw. 4 ; 26 L. T. O. S. 128 ; 
1 Jur. N. S. 1220 ; 4 W. R. 164. 

587b. S, P, In the Goods of Guttieuez (1869), 38 
L. J. P. & M. 48 ; 17 W. R. 742 ; sub nom. 
In the Goods of Gutieres, 20 L. T. 758 ; 33 
J. P, 535. 

590. Add, Annotation: — Consd. In the Goods of 
Grewo (1922), 127 L. T. 371. 

594, Add, Annotations : — Consd. Re Ross, Ross v, 
Waterfield (1929), 40 T. L. R. 61. Refd. 
Re Annesley, Davidson v, Annesley, [1926] 
Ch. 692. 

594a. .] — A British bom subject, 

domiciled in Malta, having made his will in 
England, according to English law, & not 
according to the law of Malta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the wUl, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary. — Frere v, Prere (1847), 5 
Notes of Cases, 593. 

Annolalion : — Consd. Re Ro33, Ross v. Waterfiold (1929), 46 
T. U, 11 61. 

615. Add, Annotation : — As to (2) Folld. Re 
Cunnington, Healing v. Webb (1923), 68 
Sol. Jo. 118. 

621a. .] — Testator gave a 

share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
ai)point, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her wUl, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion : — Held : the 
will was an effectual exercise of the power. — 
Re Strong, Strong v, Meissner (1925), 95 
L. J. Ch. 22 ; 69 Sol. Jo. 693. 


PART VI. SEC3T. 2, SUB-SECT. 3.— 
D. (a). 

521 iv, .] — Re Ropeb (pocoased). 

[1927] N. Z, L. R. 731.— N.Z. 

PART VI. SECT. 2. SUB-SECT. 3.— 

D. (6). 

im. “ IIHra ** — In Canadian will — 
WMher adopted cfiildren included ,] — 
Where in a will ot testator domiciled 
In British Columbia a gift of personalty 
is made to a person ** or his heirs ” & 
such poison dies domiciled in a foreign 


)Uiitry before the death of testator, 
le word “ heirs ” includes an adopted 
lild. where under the law of that 
> untry the effect of adoption is to 
)ufer on an adopted clilld all the rights 
; status of a child born in lawful 
edlock. — Purcell v, Hendricks & 
[ARKS, (B.C.). [19261 3 D. L, R. 854 ; 
.926] 2 W. H. 689.— CAN. 

ART VI. SECT, 2, SUB-SECT. 4.— 
A. (0). 

BO. Grant to aUornev of executrix ,] — 

23 


Whore a testator domiciled in Quebec 
made an “ authontio hIU ** under the 
law of that province 6: the sole execu- 
trix resided therein & the attorney 
appointed by her filed a duly authenti- 
cated copy of said wiU with the Surro- 
gate ct. in Saskatchewan letters of 
administration with the will annexed 
wore granted to him for the use Sc 
benefit of the executrix Sc until sho 
should duly apply for Sc obtain probate. 
— Re PouuBit Estate (Sask,). L1929J 4 
D. L. H. 1080 ; 1 W. W. k 904.— 
CAN. 



Cases 6ilifo— MOb. Enolish and Bmpibe Didest Supplement. 


626a. Over stock representing proceeds of sale of 
real estate in England — Si liable to be laid out 
in purchase of land.] — An Englishwoman, 
domiciled in France, having a general power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real e^te in 
England sold under the judgment in a parti- 
tion action, such proceed being liable to be 
laid out in the purchase of land under Settled 
Estates Act, 1877 (c. 18), s. 34, by her will 
in the French language gave “ all her pro- 
perties Sc chattels (toua lea biena ei droita 


to T. absolutely : — Held ; the 
will muisK} be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 
of disposition^ Sc the fund being personal 
estate in form, it passed by the will . — Be 
Harman, Lloyd v. Tardy, [1894] 8 Oh. 
607 ; 63 L. J. Oh. 822 ; 71 L. T. 401 ; 8 B. 
549. 

Annotation: — ^Betd. Re Scbolefield, Soholefleld v. St. John 
Re Youn?, Smith v. St. John. [1906] 2 408. 

688. Add. CUaiion .-—127 L. T. 117. 


Part VII. — Contracts 


639. To the cross-reference before this case add 
“ No. 1981a.” 

689a. .] — Pltf. was received by defts., a 

British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
carrier’s control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners’ servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pltf.’s hands was injured by 
reason of the negligence of defts.’ servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract : — Held : the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by English 
law ; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
& enforceable, by English law, but, applying 
the ejuadem generis rule, the clause did not 
absolve defts. from liability for pltf.’s injury. 
— Jones v. Oceanic Steam Navigation Co., 
Ltd., [1924] 2 K. B. 730 ; 93 L. J. K. B. 1053 ; 
132 L. T. 207 ; 40 T. L. R. 847 ; 69 Sol. Jo. 
106; 10 Asp. M. L. C. 432. 

640. Add. Annotation : — Apld. Pass v, British 
Tobacco Co. (Australia) (1920), 42 T. L. R. 771. 

640a. Inclusion of provisions of local Ordi- 

nance.] — Coitain parcels of oranges were- 
shipped at Jaffa upon an Esihonian steamship 
for carriage to Hull. The ship was under 
time charter to a British flini, who ran a line 
of steamships called the Jaffa Union Line. 
T^e bills of lading, which were signed by 
directors of a Palestine corporation, the Jaffa 
Union Line, Ltd., contained the following 
clause ; “ This bill of lading wherever signed 
is to be construed in accordance with English 
law.” Pltfs. were Hull fruit merchants, two 
of wliom wore indorsees of certain of the bOls 


of lading & sued as owners of the cases of fruit 
therein mentioned ; nine others had merely 
paid the freight & sued on an implied con- 
tract with deft, shipowners to deliver the 
cases in good order & condition according to 
the terms of the bills of lading. The Palestine 
Carriage of Goods by Sea Ordinance, No. 43 
of 1926, incorporated the rules relating to 
bills of lading adopted by the International 
Conference on Maritime Law held at Brussels 
in 1922-23, generally known as the Hague 
Rules. Clause 4 of the Ordinance was in 
the following terms : ” Eveiy bill of lading 
. . . issued in Palestine which contains or 
is evidence of any contract to which the 
l^ules apply shall contain an express state- 
ment that it is to have effect subject to the 
provision of the said Rules as applied by this 
Ordinance, & shall be deemed to have effect 
subject thereto, notwithstanding the omission 
of such express statement.” Pltfs.* action 
wm in respect of damage &/or short delivery. 
Defts. set up various exceptions in the bills of 
lading, & pltfs. pleaded in reply that the 
contracts were governed by the PalestintJ 
Ordinance ; that accordingly, notwithstand- 
ing the omission of a statement to that effect, 
the Hague Rules should be deemed to be 
written into the contracts, &, therefore, that 
the exceptions relied on wore of no avail. 
The question whether tlic bills of lading were 
subject to the provisions of the Ordinance 
was set down for trial as a preliminary issue. 
The judge held that they were so subject, A 
that all pltfs. were entitled to succeed on the 
preliminary issue. Defts. appealed : — Held : 

(1) the express ieims of the Ordinance, 
based on an international convention, could 
not be defeated by ilie insei*tion of a clause 
in the bills of lading that they were to be 
constiued according to English law, Sc the 
bills of lading were subject to the provisions 
of the Ordinance Sc the Rules thereunder, &, 
witli those terms read into them, should then 
be construed according to English law ; but 

(2) the ct. hod not sufficient information as 
to the facts to determine the effect of that 
decision on the nine pltfs. who sued on 
implied contracts, Sc, while the appeal would 
be dismissed, the judgment must be varied 
to that extent. — T he Torni, [1932] P. 78 ; 
101 L. J. P. 44 ; 147 L. T. 208 ; 48 T. L. R. 
471, 0. A. 

640b. Agreement for contract to be subject to 
foreign law — Contract cancelled by decree of 
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VoL 2Q.— Conflict of Laws, Cases 640b-~676< 


foreign Government,] — In May, 190S, pltf. 
took out a 20 year endowment life insurance 
policy with derts. for 10,000 roubles payable 
at defts.’ office in St. Petersburgh, ^ by the 
terms of the poli^ all premiums were to be 
paid in Bussia. Pltf, paid all the premiums 
in Bussia down to 1917, Sc then in London 
down to 1010, By the terms of an Imperial 
Decree of the Bxissian Empire, dated July 7, 
1880, which were incorporated in the policy, 
it was provided (inter alia) that all disputes 
in connection with insurance operations 
should be settled according to Kussian laws 
& in Russian cts. of justice. By a Mono- 
polisation Decree of the Russian Soviet Govt., 
dated Dec. 1018, insurance in aU its forms 
was declared a State monopoly, & in Nov. 
1919, a Decree of Cancellation abolished life 
assurance altogether in the Soviet Republic, 
& all existing contracts were annulled. In 
those circumstances pltf., who was prevented 
by the above decrees of 1918 & 1919 from 
suing on the policy in Russia, brought an 
action in England for a declaration that 
defts, were liable to liim under the policy : — 
Held : the proper law of the contract was, 
according to the policy rules, the law of 
Russia, Sa the effect of the Cancellation 
Decree of Nov. 1919, was that the contract, 
if in fact there was any contractual neoms 
left in existence between the parties after 
the Monopolisation Decree of 1918 came into 
force, was annulled, & pltf. could not recover 
on it. — ^Pebry V, Equitable Life Assurance 
Society of U.S.A. (1929), 45 T. L. R. 468. 

641. Add. Annotation: — Aa to (2) Refd. N. V. 
Kwik Hoo Tong Handel Maatschappij v. 
Finlay, [1927] A. 0. 604. 

642. Add. Annolation : — Aj? to (1) Consd. He 
Vocalion (Foreign), I.td, (1932), 48 T. I.. R. 
526. 

* 

643. Add. Annotations : — ^Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730; 
N. V. Kwik Hoo Tong Handel Maatschappij 
V. Finlay, [1927] A. C. 604. 

644. Add. Annotation : — As to (2) Refd. Cayzer, 
Irvine v. Board of Trade U926), 95 L. J. K. B. 
1054. 

645a. .] — The master of a North German ship, 

lying at Constantinople, entered into a 
charterparty with North German subjects, 
there resident, to carry a cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to English consignees. The 
charterparty A the bill of lading given under 
it were in the English language, & it was 
stipulated that the ship should call at one of 
three ports of the United Kingdom for orders. 
The ship duly called at P., & was ordered to 
proceed to an English port to discharge ; — 
Held : as the intention of the parties as to 
what law should govern was to be gathered 
from the circumstances of the case, as the 


giving of the orders fixed the seat of the con- 
tact in England, the law of England applied. 
— ^The WinnsiiHi Schmidt (1871), 25 L. T, 
34 ; 1 Asp. M. L. C. 82. 

Anneiaiiona :--CoDMd. The Adriatic (1&31), 47 T. L. R. 638. 
Beid. The San Roman (1872), h. R. 3 A. & E. 583 ; The 
Dannebroff (1874), 31 L. T. 759. 

646. Add. Annotations : — Apld. Jones v. Oceanic 
Steam Navigation Co., [19241 2 K. B. 730. 
Ctonsd. The Adriatic (1931), 47 T. L. R. 638. 
Expld. & Distd. The Torni (1932), 48 T. L. R. 
471. Refd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. C. 604: 

(c) Application of Lex loci solutionis (VoL XI., 
p. 392). 

660a. Contract by State — ^Loan.] — When the Govt, 
of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whose Qo'^. contracts the loan, & not 
by the law of the country in which the con- 
tract is made. — S mith v. Weguelin (1869), 
L. R. 8 Bq. 198 ; 38 L. J. C3h. 465 ; 20 L. T. 
724; 17W. B. 904. 

Annotation : — Beld. Goodwin v. Robarts (1876), 1 App. Cae. 
476. 

Before 659 add as follows : — 

658a. General rule.] — Where a contract made in 
one country is to be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 

A contract for the sale of goods, made in 
Malta, was to be performed by the delivery 
of the goods on board a slup at Gibraltar 
selected by the purchaser : — Held : as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 
parted with their possession of property 
in them, & the purchaser had, after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar. — B enaim & Co. v. 
Dbbono, [1924] A. C. 514 ; 93 L. J. P. C. 
133 ; 131 L. T. 1, P. 0. 

664. Add. Annotation : — Refd. llcpiiblica de 
Guatemala v. Nunez, [1927] 1 K. B. 0(59. 

668. Add. Annotations : — Refd. Republica de 
Guatemalan. Nunez, [1927] 1 K. B. 669; Re 
Visser, Holland v. Drukker, [1928] Ch. 877. 

669. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

670. Add. Annotations: — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. Be Visser, Holland v. Drukker, [1928] 
Ch. 877. 

672. Add. Annotation : — ^Refd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

676. Add. Annotation : — Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
D’Bsoompte de Mulhouse, [1923] 2 K. B. 
630. 
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652 vi. Assessment of damages.) 

— Damam recoverable in an action for 
breach of contract made abroad will be 
determined by the proper law of the 
contract, that la to say, the law which 
the parties Intended should sovem their 
rigrhte & liabilltiefl.—HoBST v. Livxs- 
L«T. U024J 2 D. L. R. 1002; [1924 J 
2 W. W. k 443 ; 34 B. C. R. 19; 
affd., [19251 1 D. L. R. 139.--CAN. 


652 vii, .3 — Lucas & CJo. v. 

Moncton Supply Go., [1924] 4 D. L. B. 
376.— CAN. 

tn. Offer made Ah accepted by post — 
OoventM by law of country of offeror. ] — 
Renfrew Flour Mnrs v. Sanschagiun 
(1928), 41. R. 46 K. B. 29.— CAN. 
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PART VII. SECT. 2. SUB-SECT. 4.— A. 

so. Jurisdiction of court to enforce — 
Contraoi to be performed abroad — 
Defendants resident unthin jurisdiction. ] 
— where defts. in a suit reside in this 
country & the principal office of pltfs. 
Is in England, & a contract Is entered 
into thei'e between the parties which is 
to be executed in New York, a suit in 
respect thereof may bo instituted in 
this Province, — Direct Cable Co. v. 
Dominion Telegraph Co. (1881), 28 
Gr. 648 ; (1883) 8 A. R. 416.— CAN. 
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683. Add. Annotation : — ^Refd* The Colorado, [1923] 
P. 102. 

688. Add. Annotation : — ^Refd. Bcnaim v. Debono, 
[1924] A. 0. 614. 

691a. Charterparty in English— rEntered into 

by master of German ship with Germans 
abroad — To take cargo to England.] — The 

Wilhelm Schmidt, No. 645a, ante. 

692. Add, Annotation : — Consd. The Adriatic 
(1931), 47 T. L. R. 638. 

694. Add. Annotation : — Aa to (2) Consd. The 
Adriatic (1931), 47 T. L. R. 638. 

694a. Charterparty made in Egypt — Docu- 

ments & consignees English — Ship Swedish.] 

—’By two freight engagement notes made in 
^g^t between pltfs., a firm carrying on 
business in Egypt, & defts., a British co. 
with a branch office in Egypt, pltfs. agreed 
to reserve room for certain cottonseed for 
shipment to London by a steamer to be 
specified. Under a charterparty made be- 
tween the owners of the Swedish steamship 
-^1. & pltfs, as charterers the A. loaded the 
cargo at Alexandria for delivery in London ; 
& pltfs., “as agents only,” issued bills of 
^ding whereby the cargo was to be delivered 
in London to the order of the defts. on pay- 
ment of freight by them at the specified rate. 
In the course of the voyage the A. came into 
collision with another vessel, & was so badly 
injured that she had to be towed to Cadiz, 
where she was found to be a constructive 
total loss. The cargo, accordingly, was 
discharged at Cadiz & delivery was taken 
there by defts. Pltfs., suing on behalf of the 
shipowners, claimed distance (Le. pro rata) 
freight, which they alleged was payable either 
under the law of the flag (Swedish) or the 
lex loci contractus (Egypt). Defts. alleged 
that the law of England applied, under which 
pro rata freight is not payable : — Held : all 
the authorities showed that the best criterion 
of what law was to be applied was to be 
found in the intention of the parties, &, if 
the parties intended otherwise, the pre- 
sumption was rebutted that a contract for 
the carriage of goods by sea was governed 
by the law of the flag ; looking at the circum- 
stances broadly, & having regard {inter alia) 
to the facts that all the documents were in 
English & on English forms, that delivery 
& payment were to be in England, the freight 
engagement notes did not specify a ship of 
any particular nationality, defts. were a 
British finn, & the British jjosition in Egypt 
had for many years been predominant, the 
inference was that the parties, who as business 
peoi>lc must be taken to have intended what 
was most convenient, intended English law 
to api)ly ; &, consequently the claim for 


distance freight failed. — T he Adhiatio, [1931] 
P. 241 ; 100 L. J. P. 138 ; 146 L. T. 680 ; 47 
T. L. R. 638. 

Aniiotaiion : — ^Beld. The T^mi, [1932] P. 27. 

699. Add. AnnoUxtiona: — Consd* Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. Apld. Kursell 
V. Timber Operators & Contractors (1926), 
95 L. J, K. B. 669. Consd. Poster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. Retd. Equitable Trust 
Co. of New York v. Henderson (1930), 47 
T. L. R. 90. 

703a. Policy effected In England by 

foreigner — With foreign company through 
English office.] — Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office & the bulk of 
its assets in New York. The co. had a 
branch in London & m most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the Tendon branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the CO. & countersigned by the general 
manager for Europe, were issued in London 
to German nation^ before the outbreak of 
the war. Tlie policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
payable either at the central office in New 
York or at the office where the insurance was 
payable, & proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law : — Held : 
it was permissible & necessary to look at 
the ^rms of the contracts & to determine 
from them at what place the debts would be 
recoverable ; nppl j;ing that test in the present 
case, the debts were recoverable in l^ndon 
where they were expressed to bo payable. — 
New York Life Insurance Co. v. Public 
Trustee, [1924] 2 Oh. 101 ; 93 L. J. Ch. 
449 ; 131 L. T. 438 ; 40 T. L. R. 430 ; 68 Sol. 
Jo. 477, 0. A. 

Annotations : — ^Refd. Swedish Central Ky. v. Thompson, 
[19241 2 K. B. 255; Republioa do Guatemala v. Nunez, 
[1927] 1 K. B. 669. 

705. Add. Annotation : — As to (1 ) Refd. The 
Colorado, [1923] P. 102 ; The Zigurds (No. 1) 
(1932), 48 T. L. li. 656. 

705a. Insurance against loss by forged document — 
Governed by English law — Insurance in 
London — Business carried on In New York.] — 

Pltfs., who carried on business in New York, 
took out a policy of insurance in L<jndon 
against loss which they might incur by having 
acted upon any document which might prove 
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rr * ?* ^ J . Incor 2 )omtion < 

Harter Act.] Pltf. contracted wit 
deft, ship for the carriagro of a cara 
of wheat from Buffalo to Montrea 
Pltf. was an American, the ship was a 
American ship, & the contract wti 
made in the United States. Def 
aUc^ed that the contract or bill t 
lading was issued subject to tli 
Harter Act. the terms & conditions c 
which appUed to formed part of sue 
while pltf, allcffod that fl 
this Act was not roforrod t(» or mad 
part of the contract it did not apply :~ 
Held : the oblit^ations of the partlc 
under this contract were firovemed b 
the laws of the United States. Undt 


the laws of the United States the 
Harter Act did not need to be referred 
to In tho bill of ladlncr to become bind- 
ing on the parties, & said Act was to be 
applied in this case. — J. Biohaudson 
& Sons, Ltd. v. SS. Buhlingt'on 
(Quo. Adm.), [19311 S. C, K. 96; [1930] 
4 D. L. 11. 627 ; affg.f Ex. C. 11. 

186.— CAN. 

fii, J — Each of two 

bills of lading, which were similar, for 
cortntn goods to be carried from the 
United States of America to tho Irisii 
Free State in a ship, the property of 
tho United States Shipping Board, 
staled that the shipments wore subject 
to oil the terms & provisions of, 8c all 
tho exemptions from liability con- 
tained in, the Harter Act, on Act of 
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Congress of tho United States of 
Aineilca : — Held : the bills of lading 
were American contracts, Sc os such 
should be construed by American law, 
Sc that law must be proved or admitted 
before tho ct. would be competent to 
decide tho questions of law submitted 
iu the special case. — ^MaoNamaka v, 
S.S. UArrEiiAS, [1931] I. R. 337.— IR. 

PART VII. SECT. 2, SUB-SEOt. 4.— 
B. (0), 

701 i. Marine policu — Oovemed by 
lex loci contraclvs.] — Pattjesrson v. 
Continental Insurance Co, (1859), 
18 U. C. R. 9,— CAN. 

703 ii, * .1 — Re Hewitt Sc 

HKwm' (Ont.) (1918), 14 O. W. N. 
300 ; 43 D. L. R. 716.— CAN. 
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** to have been forged.” During the currency 
of the policy pl6s. were induced to lend 
money to a firm by a document containing a 
false statement of the firm’s assets & liabili- 
ties. Before the whole of the loan had been 
repaid the firm became bkpt., dc; the pltfs. 
sued an underwriter on the policy. By the 
law of the State of New York forgery includes 
” a false statement of financial condition.” 
A member of the firm had since been con- 
victed in New York of forgery. Pltfs. con- 
tended that the word ” forged ” in the 
policy must be construed by the law of New 
York where the loss occurred, & that there- 
fore it was immaterial if the document was 
not a forgery aicccrding to English law ; — 
Held: even if the document was a forged 
document according to the law of New York 
the word ” forged ” was used in the policy 
merely to describe an existing state of fact 
& not as a term of art to be construed accord- 
ing to the law of the place where the loss 
happened, accordingly the action failed. — 
EQUiTABnB Trust Oo. of New York r. 
Hbndsrson (1930), 47 T. L. B. 00. 

709. Add. AnnotaHon: — ^Refd. Behnke v. Bede 
Shipping Oo., [1927] 1 K. B. 649. 

709a. Contract cancelled by decree of foreign 

Government.] — Perry v. Equitable Life 
Assurance Society op U.S.A., No. 640b, 
ante. 

7iU Add. Annotation: — As to (1) Retd. The 
Colorado, [1928] P. 102. 

716. CUaHona For ” 6 De G. M. & G. 604 ” 
read ” 1 De G. M. & G. 604.” 

719. Add, Annotation ; — Refd. The Colorado, 
[1928] P. 102. 

730. Add. Annotation : — ^Distd. Foster v. Driscoll 
Lindsay v. Attfield, Lindsay v. Driscoll, [1920] 
1 K. B. 470. 

732. Add. Annotation : — Dlstd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. DriscoU, 
[1929] 1 K. B. 470. 

732a* Goods to be smuggled into foreign 

country — Not enforceable in England.] — F., a 
financier, L., a distiller, D. & M., a firm of 
shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it coidd easilv be 
smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for 22,565 ; F. 
advanced £256 as a deposit on the purchase. 
On Oct. 20, 1927, an agreement was entered 
into between F., L. dc D. dc M., whereby L. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27s. 6d. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. D. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & D. & M., both bills to be 
payable ninety days from Nov. 26, & to be 
^awn & accepted on Oct. 26, & handed to L. 


to hold as security mitil he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to lend 
D. & M. £2,500 (£1,000 at 8 per cent, per 
annvm Sd £1,500 at 40 per cent, per annum 
interest) for the purchase of the slimmer, the 
loan to be seemed by a first mtge. on the 
steamer. F. agreed to lend D. & M. £1,000 
at 40 per cent, per annum interest to be 
secured by a second mtge. on the steamer. 
D. & M. agreed to insure the steamer for 
£1,000 against ail risks including seizure or 
confiscation & £2,500 against marine risks 
& deliver to L. cover notes for £1,500 & £1,000 
& to F. a cover note for £1,000. F. & L. 
agreed jointly to underwrite the insurance 
for £1,000 agidnst confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. D. 
& M. agreed to provide £1,600, the estimated 
balance required for the Muipment of the 
steamer for the voyage ; — Held: the object 
to be attained by this agreement being a 
breach of international comity, the agree- 
ment was contrary to public policy & void. — 
Foster v. Driscoll, Lindsay v. Attfield, 
Lindsay v. Driscoll, [1929] 1 K. B. 470 ; 98 
L. J. K. B. 282 ; 140 L. T. 479 ; 45 T. L. R. 
185, 0. A. 

Annotation Befd. Carling Export Brewing & Malting Co.. 
Ltd. V. R.. 11931] A. 0. 435. 

733* Add. Annotation : — ^Distd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

740* Add, Annotation: — As to (2J Refd* Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

748* Add. Annotations : — As to (1) Refd. Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254. Generally^ 
Mentd. Larrinaga v. Soc. Franco Americaine 
Des Phosphates de Medulla (1923), 92 
L. J. K. B. 455. 

750* Add. Annotations : — ^Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Hall (3lub v. Laurence, 
[1929] 2 K. B. 153. 

752* Add. Annotations : — Apld* Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Hall Club v, Laurence, 
[1929] 2 K. B. 163. 

752a. .] — Where money is 

lent in a foreign country for the purposes of 
p^aming & gaming in that ooxmtry is not 
illegal, & cheques payable in England are 
given for the money lent, pltf. can ignore the 
security & sue as lor money lent deft. — 
Socii^jg Anonyme DBS Grands Etablisse- 
mbnts db Touquet Paris-Plaob v. Baum- 
QART (1927), 96 L. J. K* B. 789 ; 136 L. T. 
799 ; 43 T. L. R. 278. 

Annotation: — Oonsd. Carlton Hall Club v. Laurenoe, (1929] 
2 K. B. 153. 

757. Add. Annotation: — As to (1) Apld. Swiss 
Bank Oorpn. v. Boehmische Ixidustrial Bank, 
[1923] 1 K. B. 673. 


PART Vll. SECT. 2, SUB-SECT. 6.—- D . 

sp. Contract to indemnify tail.] — 
Where a oontraot of Indemnity against 
loss with respect to hail given In pro- 
oeediw in a ot. of a foreign oouutry, 
is lawful under tho law of that country 
the contract, fic the security, if any, 
given ** in implement of the oontraot,*' 
oan be enforced in Canada, even though 
the oontraot was^ executed in Canada 


& said seouiity is a mtge. on Cana- 
dian land. — ^N ational SmucTT Co. v. 
Labsbn (B. O.), [1929] 4 D. L. B. 918 ; 

8W.W.R.299; 

79 ; 2 W. W. R. 


rm., [1928] 3 D. L. R. 
152.— CAN. 


PART VII. SECT. 8, SUB-SECT. 8, 

756 U By act of parties — Payment — 
In what currency. 1 —Ehm£ A v. Border 


Cities Improvement Co. (1922), 52 
O. L. R. 193.— CAN. 

766 Si. .] — Htbrb e. 

Union Natural Gas Co. (1922), 68 
O. L. R. 88.— CAN. 

766 m. .[—Where a 

payment originating in one oountry is 
to be made m anotnor country, & the 
currency denomination spocified Is the 


J.S. 


27 


17 



777—814. 


English and Emfibe Digest Supplement, 


Part VIII. — Torts. 


777* Add. Annotation: — Reid. Isaacs v. Cook, 
[1926] 2 K. B, 391. 

788. Add. Citahon : — 8uh nom. Badtolph v. Bam- 
FBiLD, Oas. temp, Finch, 186. 


789. Add, Annotation: — Retd. The Fagernes, 
[1927] P. 311. 

796. Add. Annotation: — As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1926] 1 K. B. 271. 


Part IX.- 

800. Add. Annoiaiions : — Consd. Nachimson v. 
Nachimson, [1930] P. 217. Refd. Apted v. 
Apted & Bliss (1930), 143 L. T. 363. 

801. Add. Annotations : — Expld. dc Dlstd. Nachim- 
son V. Nachimson, [1930] P. 217. Refd. 
Apted V, Apted & Bliss (1930), 143 L. T. 353. 

802. Add. Annotations : — Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4; Spivack v. Spivack 
(1930), 99 L. J. P. 62. 

808. Add. Annotation : — Consd. Nachimson v. 
Nachimson, [1930] P. 217. 

803a. Facilities for dissolution under 

locai law immaterial.] — Marriage is a volun- 
tary union for life of one man & one woman 
to the exclusion of all others, & where a 
marriage in a foreign coimtry complies with 
these requirements it is immaterial that 
under the local law dissolution can be 
obtained by mutual consent or at the will of 
either party with merely formal conditions 
of ofSciol registration. 

A man & a woman, both domiciled 
Russians, entered in Russia into a contract 


-Marriage. 

accepted by the local law as one of marriage. 
The marriage could, according to the same 
law, be dissolved by mutual consent or at the 
will of one of the parties, with merely formal 
conditions of official registration ; — Held : 
on an issue directed in a suit by the woman 
for judicial separation, that as the union so 
formed was of one man to one woman to the 
exclusion of all others, it constituted a valid 
marriage according to English law, notwith- 
standing that it could, according to the local 
law, be dissolved as stated above. — Nachim- 
son V. Nachimson, [1930] P. 217 ; 99 L. J. P. 
104; 143 L. T. 254; 94 J. P. 211; 46 
T. L. R. 444 ; 74 Sol. Jo. 370 ; 28 L. G. R. 
617, C. A. 

Annotaiiona : — ^Befd. GottlifFo v. Bdelston, [1930] 2 K. B. 

378 ; Spivack v. Spivack (1930), 99 L. J. P. 62. 

806. Add. Annotations : — As to (3) Consd. Inver- 
clyde V. Inverclyde, [1931] P. 29. Refd. 
Mitford V, Mitford, [1923] P. 130 ; Nachimson 
V, Nachimson, [1930] P. 217. 

814. Add. Annotation : — As to (2) Refd. Be Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 


same in both countries, the mlo is that 
the payment must be made in the 
currency ol the country where the 
money is payable, unless by express 
terms or necessary implication payment 
in some other currency is required. — 
Simms v. Cbrhnkskotf, [1922] 1 

W. W. R. 9(}7 ; 62 D. L. R. 703 ; 16 
Sask. L. R. 185.— CAN. 


Criminal Code, ss. 1143, 1144.] — Sects. 
1143 & 1144 cannot be invoked as a 
I bar to an action for a tort committed 
' in a foreign coimtry. — Caldwell v. 
Reilly & Bell, [1932] 3 D. L. It. 14 ; 
1 W. W. K. 890 ; affg., U931] 3 W. W. 
it. 513.— CAN. 

PART Vlll. SECT. 2, SUB-SECT. 1. 


PART VIII. SECT. 1. 

775 xii. .1— Appel- 

lant, resident in Ontario, in the oouise 
of his employment was injured in that 
province owing to the negligenoe of a 
fellow servant. He snod for damages 
in Saskatchewan, in which province 
common employment was not a de- 
fence, although a defence to an action 
in Ontario : — Held : the action could 
not be maintained. — MoMiixan v. 
Canadian Nouthern Ry, Co., [1923] 
A. C. 120 ; 92 L. J. P. C. 44 ; 128 
L. T. 293 ; 39 T. L. R. 14.— CAN. 

776 xiiL An ap- 
plication under K. B. Act, 19*20 

(Sask.), for leavo to bring an action 
for damages for personal injuries in- 
curred in the province of Alberta in 
the course of pltf.*B omploymont was 
refused, on the ground that the acts 
complained of wore not “ uniustiliabic ** 
according to Alberta law, &> an 
essential condition to found the 

action was not fullUled. — Ward v. 
British American Oil Co., Ltd., 

11923] 1 W. W. R. 1240 ; 16 Sask. 

L. K. 526.— CAN. 


776 xiv. .]— O’Con- 

nor V. Wray, Boyd v. Wray, 11930] 2 
D.L.R.899; S.C. R. 231,ajQrp. [1929] 2 
D. L. R. 24 ; 46 Que. K. B. 199.— CAN. . 


776 XV. .] — Cald- 

WEIX V. Reilly & Bell, [1931] 3 
W. W. R. 513. -CAN. 


776 XVI. - 


780 i. Treepaaa to person — Damages 
— Granting of compensation entrusted 
to special tribunal in country where tori 
committed.] — Since in B. C. the board 
appointed under Workmen’s Com- 
pensation Act has exclusive jurisdiction 
in matters of compensation in lieu of 
ail rigtits of action of a workman or 
his dependents against bis employer 
for any accident arising out of & in the 
oourse of his employment, no action 
can lio in Saskatchewan on behalf of a 
widow & child of a workman for his 
death while domiciled In B. C. — Wal- 
pole V. Canadian Northern Ry. Co., 
[1923] A. C. 113 ; 92 L J. P. C. 39 ; 
128 L. T. 289 ; 39 T. L. R. 16.— CAN. 

b. For ** Trespass — Negligence — 
Common cmployrneTd — Lex lod cudus ** 

road *• Negligence— Common em- 

ploymeni — Lex loci actus.** 

i. After this case add ** See., also. 
No. 776 xU., anie.** 

fi. .] — Defender, whoso 

domicile of origin was Scottish, but 
who had resided abroad for some years 
without, however, losing his Scottish 
domicile, was sued in respect of a 
doUot committed while on a visit to 
Scotland. The delict consisted in the 
negligent driving of his motor car, 
resulting in a collision with another 
motor car, the owners of which were 
also cited as defenders. At the date 
when the action was brought against 
him be had gone abroad again & be 
was not personally cited, but he had 
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intimated the claim to an insurance co. 
uith whom ho was insured against 
tliird -party risks, & they w'ore them- 
selves conducting the defence : — Held : 
defender’s Scottish domicile of origin, 
cx>ui>lod with the commission of a 
delict in Scotland, did not sufflee to 
found jurisdiction against him in the 
absence of personal citation in Scot- 
land. — K err r. i'ERQusoN (R. & W,), 
[1931] S. O. 736.— SCOT, 


PART IX. SECT. 1, SUB-SECT. 1. 

811 i. Marriage solemnised ac- 

cording to law of state .] — If a person 
domiciled in a country whose laws 
permit polygamous marriages is, in 
aooordanoe with its laws, married there 
to two wives, citizens of that country, 
& dies while still domiciled there though 
temporarily residing in B. 0., the status 
of the wives wUi be reoogni^d by the 
eta. of B. C. for the purpose of fixing 
the succession duty payable on 
movable property in B. O. going under 
deceased’s will to eaoh of the wives. — 
Yew V. A.-G. for British Columbia, 
[1924] 1 D. L. R. 1166; 1 W. W. R. 
753 ; 33 B. 0. R. 109; revsg. S. C. 
sub nom. lie Lee Oheonq, [1923J 1 
W. W. R. 867.— CAN. 


PART DC. SECT. 1, SUB-SECT. 2.— B. 

814 lii. Fafard V. Bbaupbb 

(1927), Q. R. 66 S. O. 24.— CAN. 

814 Iv. .] — Tho fact that the 

ceremony of marriage was solemnized 
in a foreimi country wherein such a 
marriage is valid does not render it 
valid in a province in which 5 & 6 Will. 
4, 0. 64, is in force, if the parties were 
British subjects & only temporarily 
resident, but not domiouod, abroad. — 
Dbjardin V. Dejardin, [1032] 2 

W. W. R. 237.— CAN. 


Effect of 



VoL XL— Ooufliot ol Laws. Cases 817— 878a. 


817. Add* Annotation : — Retd. Berthiaume v* 
Dastous (1929), 45 T. L. R. 607. 

821. Add* Annotation : — Refd. Papadopoulos v* 
PapadopouloB (1929), 46 T. L. R. 44. 

827. Add. Annotations: — As to (1) Consd. Inver- 
clyde V* Inverclyde, [1931] P. 29. Refd. 
Papadopoulos v. Papadopoulos (1929), 46 
T. L. R. 44. As to (2) Refd. Mitford v. Mit- 
ford, [1923] P. 130. 

828a. -.] — Papadopoulos v, 

Papadopoulos, No. 946b, post* 

828b. Incapacity by lex domicilii.] — 

Petitioner & reap., Portuguese subjects 
domiciled in Portugal, & first cousins to each 
other, came to reside in England in 1858, & 
in 1866 they went through a form of marriage 
before the registrar of the district of the City 
of London. In 1873 they returned to 
Portugal, &> their domicil throughout con- 
tinued to be Portuguese. By the law of 
Portugal a marriage between first cousins is 
illegal, as being incestuous, but may be 
celebrated under a Papal dispensation : — 
Held : the parties being by the law of the 
country of their domicil under a personal 
disability to contract marriage, their marriage 
ought to be declared null &; void. — Sotto- 
MAYOR V. Db Babkos (1877), 3 P. D. 1 ; 47 
L. J. P. 23 ; 37 L. T. 415 ; 26 W. R. 455, 
C. A. 

Arnioiations : — Consd. Ingham (falsely called Sachs) v. 
Sachs (18S6), 6G J^. T. 920 : Hay v. Northcote, 11900] 
2 Ch. 262 ; lie Uozzelli’s Settlement, llusey-llunt r. 
JJozzclli, [1902 J 1 Ch. 7/>l. Expld. Ogden v. Ogden, [1907 J 
P. 107. Consd. Kepuhlica do (Guatemala r. Nimez, [1927] 
J K. K. 669. Refd. liloxam v. Favro (1884). 50 L. T. 
766 ; Viditz v. O'Hagan (1899), 68 L. J. Ch. 553 ; Mitford 
V. Mitford & von Knhlmann, [1923] I’. 130. 

829. Add* Annotations : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Sloggettv. Sloggett, [1928] P. 148 ; Nachimson 
Nachimson, [1930] P. 217. 

835a. .] — If there is one question better settled 

than any other in international law, it is that as 
regards marriage — putting aside the question 
of capacity — locus regit actum. If a marriage 
is good by the laws of the country where it is 
effected, it is good all the world over, no 
matter whether the proceeding or ceremony 
wliich constituted marriage according to the 


law of the place would or would not constitute 
marriage in the country of the domicil of one 
or other of the spouses. If the so-called 
marriage is no marriage in the place where 
it is celebrated, there is no marriage any- 
where, although the ceremony or proceeding 
if conducted in the place of the parties* 
domicil would be considered a good marriage 
(per Cub.). — ^Bbbthiaume v* Dastous, [1930] 
A. C. 79 ; 99 L. J. P. C. 66 ; 142 L. T. 54, 
P. C. 

Annotation: — Oonsd. NacMmson v. Naobimson, [1930] P. 

217. 

886. Add. Annotations : — Folld. Mitford v. Mitford, 
[1923] P. 130. Consd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641 ; Berthiaume v. Dastous 
(1929), 45 T. L. R. 607 ; Inverclyde v. Inver- 
clyde, [1931] P. 29. 

840. Add. Annotation : — As to (2) Refd. Buerger v. 
New York Life Assce. (1927), 96 L. J. K. B. 
930. 

853. Add. Annotations : — Refd. Buerger v. New 
York Life Assce. (1927), 90 L. J. K, B. 930. 
Mentd. Perlak Petroleum Maatschappij v. 
Been. [1924 j 1 K. B. Ill ; R. v. Moscovitch 
(1927), 138 L. T. 183. 

858a. Marriage of Roman Catholics In 

India — Within prohibited degree — Indian 
statutes inapplicable. ] — ( 1 ) Two British Roman 
Catholics assumed tt^ be domiciled in India 
went through a ceremony of marriage, though 
they were within the prohibited degrees of 
consanguinity according to English law, but 
a dispensation had been obtained from the 
local Roman Catholic ecclesiastical authori- 
ties for the couple to contract tlie marriage 
notwithstanding : — Held : there was no 
sanction in the Indian statutes relating to 
the marriage of Christians in India for British 
Roman Catholics to enter into a valid union, 
& the marriage was declared null & void. 

(2) There is no legal impossibility, as far 
as I know, in retention of domicil of origin 
during successive generations (Lord Merri- 
VALE, P.).— Peal v. Peal, [1931 ] P. 97 ; 100 
L. J. P. 69; 143L. T. 768 ; 40 T. L. R, 645 ; 
74 Sol. Jo. 612. 

860. Add. Annotation : — ^Refd. Berthiaume v. 
Dastous (1929), 45 T. L. R. 007. 


Part X. — Divorce and other Matrimonial Causes. 


861a. Marriage In Turkey before Treaty 

of Lausanne.] — ^Martin v. Martin & May 
(1928), 72 Sol. Jo. 612, 

861b. .] — Doust V. Doust (1929), 

168 L. T. Jo. 113. 


868. Add. Annotation : — Apld. Matthews v. 
Matthews (1930), 99 L. J. P. 143. 

873a. .] — The jurisdiction in divorce is limited 

to England & Wales & depends upon domicil 
there, & it does not necessarily confer any 


PART IX. SECT. 1, SUB-SECT. 2.~-C. 

827 ii. .]— In 1911 H., domicUed 

In the Transvaal, married his deceased 
wife's sister, W., who was dozMcilod 
in Natal. By the common law pre> 
vailinff in T« at the time, marriage 
between a man & his deceased wife's 
sister was prohibited. In N. such a 
marriage was permitted by statute : — 
Held: the marriage was valid inas- 
much as the domicil of W. was in N. 
& the maixiage was oelebrated in N.. 
Sc the N. cts. would not r^ard the 
validity of the marriage as affected by 
an incapacity imposed by the law oi 
the hushand^s domicil not recognised 


by the law of N. — Frxrdman v. Fried- 
man's Executors (1922). 43 N. L. It. 
259.— S. AF. 


PART X. SECT, 1, SUB-SECT. 1. 
sq^, To make order for custody of 
chUaren — Children living wUh mother 
outside province .} — Kiu>atrick v. Kil- 
patrick (B. C.>. [1929] 3 W. W. R. 
463 ; [1930] 1 D. L. II. 288 42 B. C. It. 
88.— CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 
A. (a). 

b i. .]— HeW .- it is the duty of 

the district fudge, when a petition for 
dissolution of marriage oomos before 

29 


him, to satisfy himself that the parties 
to the marriage were domiciled in India 
at the time when the petition was 
presented Sc to see that the petition 
itself contains a declaration to that 
effect ; & before hearing the suit, to 
satisfy himself that the parties are In 
fact domiciled in India. — Murphy v, 
Murphy (1929), I. L. R. 10 Lab. 607.— 
IND. 

b ii. Under Indian Divorce 

(AmendmentyA dt, 1 9 26. ] — U nder Indian 
8c Colonial Divorce Jurisdiction Acts, 
B. 1 (1), 8c Inclian Divorce Act, 1869, 
8. 3, the High Ct. has jurisdlotlon to 
gn^ant a decree for di^olution of a 
marriage; the words in sect. 1 (1) (a) 
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authority oTer the property of a person domi- 
ciled in a foreign country. — Talulok v. 
Tallaok & Brobkema, [1927] P. 211 ; 96 
L. J. P. 117 ; 187 L, T. 487 ; 43 T. L. R. 
467; 71 Sol. Jo. 621. 

Under Judicature (Consolidation) Aot» 1925 
(o. 49), s. 191 .] — See Husband ^ Wife, No. 
5542a, post. 

678. To the cross-reference following this case 
add “ See, now, Indian & Colonial Divorce 
Jurisdiction Act, 1926 (c. 40).** 

878a. Registration of decree.] 

— ^Where a decree absolute of divorce Has been 
granted in India under Indian &; Colonial 
Divorce Jurisdiction Act, 1926 (c. 40), either 
party may, on production of the necessary 
certificate, secure the registration of such 
decree in the High Ct. in England. — ^W ilkins 
V. Wilkins (1932), 101 L. J. P. 36; 147 
L. T. 17 ; 48 T. L. R. 425 ; 76 Sol. Jo. 345. 

884. Add. Annotations : — Gonsd. Inverclyde v. 
Inverclyde, [1931] P. 29. Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 

885. Add. Annotations : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. 0. 444 ; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641; Inverclyde v. Inverclyde, 
[1931] P. 29. Refd. Graham v, Gra^m 
(1923), 128 L. T. 639 ; Eustace v. Eustace, 
[1924] P. 46 ; Rudd v. Rudd, [1924] P. 72 ; 
Sasson v. Sask>n, [1924] A. C. 1007. 

894. Add. Annotations: — Gonsd. Graham v. 
Graham, [1923] P. 31 ; Salvesen (or von 
Lorang) v. Austnan Property Administrator, 
[1927] A. C. 641. Refd. Mitford v. Mitford, 
[1923] P. 130. Refd. Inverclyde v. Inver- 
clyde, [1931] P. 29. 


894a. .] — (1) The competent jurisdiGtion to 

dissolve a marriage is that of the husband’s 
domicil & deft, must be domiciled in that 
jurisdiction at the commencement of pro- 
ceedings. Independent authority to dis- 
solve the marriage cannot exist in two 
sovereign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquiring it, 
the wife so deserted is not thereoy entitled 
to determine the forum of her proceedings 
for dissolution. A decree of judicial separa- 
tion by reason of a matrimonial offence of the 
husband does not as from its date dx matri- 
monial domicil or render it incapable of 
alteration without the consent of the wife.-— 
H. V. H., [1928] P. 206 ; 97 L. J. P. 116 ; 
139 L. T. 412 ; 44 T. L. R. 711 ; 72 Sol. Jo. 
698 ; sfubsequent proceedings : sub nom. Horn 
V. Horn (1929), 142 L. T. 93. 

895. Add. Annotations: — As to (1) Refd. Graham 
V. Graham, [1923] P. 31 ; Eustace v. Eustace, 
[1924] P. 45. 

896. Add. Annotation Gonsd. Inverclyde v, 
Inverclyde, [1931] P. 29. 

899a. -.] — A decree for judicial 

separation made under Matrimonial Causes 
Act, 1867 (c. 76), s. 10, does not enable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 
a divorce in a ct. other than that of the hus- 
band’s domicil. The effect of sects. 25 & 26 
of the above Act upon the legal relationship 
of the spouses after a decree for judicial 
separation is confined within the precise 
terms of those sects. — ^A.-G. fob Alberta v. 


of thie Act of 1926 are Intended to mean 
that the srounds on which a decree 
for the dissolntlon of the marriage 
of British snbieots domiciled in England 
may be granted by a High Ct. in India 
shall bo those on which such a decree 
might be granted by the Divorce Ct. in 
England according to the law for the 
time being in force In England. i.e, 
according to Supreme Ct. of Judicature 
(Consolidation) Act. 1925, s. 176.— 
Barnaud V. Barnard (1928), I, L. R. 
56 Colo. 89.— IND. 

b ill. .] — ^A wife cannot have a 

domioil distinct from that of her 
husband, whiie they continue mauried, 
even though the wife has loft him for 
cause or the husband has deserted her ; 
&, in order to give the ct. iurisdiction 
to decree a divorce, it must be estab- 
lished that the husband was dondciled 
within the province at the oonunenoe- 
ment of the proceedings. — Breen v. 
Breen (Man.). (19291 4 D. L. li. 649 ; 
2 W. W. li. 345 ; revad. an facta, (19301 
1 W. W. R. 30 ; 1 D. L. li. 1006; 38 
Man. L. K. 409,— CAN. 

b iv. .1 — Act 25 of 1926 prevents 

any decree of dissolution of a marriago 
except where the parties are domiciled 
in India. — B onhiem v. Ka Trolimon 
(1929), 1. L. B, 57 Calc. 1169.— IND. 

b V, Siatiitory domicile of taife — 

ValidUy of Divorce d: M(drimani/dX 
Cauaes Act, 1930, a. 3.] — Subject to the 
liiDitatious imposed by the Legislature 
of Groat Britain, the New Zealand 
Legislature enjoys complete independ- 
ence &L may legislate as it pleases ; & 
Divorce & Matilmonial Causes Amend- 
ment Act, 1930, 8, being for the 
peace, order, & good government of 
the country, & not being repugnant to 
any statute law relating to New 
Zealand by the Imperial Jjegislatnre, 
or ambiguous so as to permit the rules 
of international law to prevail, is intra 
vires the New Zealand liCgLylatuiv. A 
wife petitioning imder that statute for 


a divorce from her husband, who was 
never resident or domiciled in Now 
Zealand : — Held : entitled to a d(H3roo 
nici, — ^Worth v. Worth, (193JJ N. Z. 
L. K. 1109.— N.Z. 

878 i. Indian mar- 

riage,] — Petition by the wife for dis- 
solution of marriage. The husband 
was a subject of the U.S.A, & domiciled 
In that country; the marriage was 
celebrated Sc both parties resided in 
India until Jan. 1923, when the hus- 
band left for America where he 
remained. Adultery & cruelty were 
committed within the jurisdiotion of 
the ot. snSlcient to entitle petitioner 
to a decree nisi .* — Held : the ot. had 
jurisdiction to pass tho decree. — 
Miller v. Miller (1924), 1. L. K. 52 
Calo. 666.— IND. 

879 iv. The 

domicil of the married pair at the time 
when the question of divorce arises 
is tho test of jurisdiction to dissolve 
their marriage, Sc the ct. of the band 
fide existing domioil has jurisdiction 
over persons origUialJy domicilod in 
another country to undo a marriage 
solemnised in that other country ; 
& such a divorce will be recognised by 
the cts. of Ontario, even if granted for 
a cause which would not be suifioient 
to obtain a divorce in Ontario. — 
Cromarty v. Cromarty (1917), 88 
O. L. R. 481 ; 83 D. L. R. 161.— CAN. 

887 ii. .) — Myanduk 

V. Myanduk, (19311 1 W. W, R. 766 ; 
2 D. L. R. 673.— CAN. 

890 iv. . j — An action by a 

husband, who had been married In 
Ontario, in a foreign State for a divorce 
resulted in favour of the wife, Sc judg- 
ment dissolving the marriage was 
granted to her, Sc by it she was awarded 
alimony. Subsequently the wife 
sought by action to recover the amount 
ot alimony, Sc tho husband oontended 
that as he had never acquired tho 
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necessary domioil to give the foreign 
ot. jurisdiotion to grant the divorce 
the judtoont was invalid : — Held : 
as he had invoked Sc submitted to the 
jurisdiction of the foreign ct., he had 
precluded himself from setting up 
want of jurisdiction.' — S waizik v. 
SwAJzm (1899), 61 O. R. 324.— CAN, 

890 V. .] — In order to 

found jurisdiction to entertain a suit 
for divorce it must be shown that the 
husband was domiciled in South 
Australia at the oommencement of tho 
proceedings. Unoonditlonal submis- 
sion to the jurisdiotion by the husband 
is insuffloient, — Slater v. Slater, 
[1928] 8. A. S. R. 161.— AUS. 


PART X. SECT. 1, SUB-SECT. 2.— 
A. (b). 

f i. .] — The words in 

IVlarriago Act, 1928, s. 75, ** No person 
shalJ bo entitled to petition under this 
section who has resorted to Victoria 
for that purpose only,** do not preclude 
a person from potkioniiig unless ho 
has resorted to Victoria for the purpose 
of qualifying himself to present a 
petition, Sc, m the absence of collusive 
arrangement, do not debar a wife who 
resides abroad from petitioning when 
her husband is domicilod in Victoria. — 
Bell v. Bell, [1931] V. L. K. 373 ; 
ArguB L. R. 304.— AUS. 


f il. Must he urUhin terrilorial 

limits of province .] — Tho domioil 
neoessary to confer jurisdiotion to 
dissolve a marriaM must oe within 
the territoriai limita of the province 
whose ots. are appealed to. — M arri- 
AOGi e. Mabriaooi, [1923] 3 W. W* E. 
349 ; 4 D. L. E. 463.— CAN. 
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wife has obtained a decree of judicial 
separation, she is entitled to aoquite a 
domioil independent^ of her husband. 
— HABTINQS V, HABTINail, [1922J 
N. Z. L. E. 273.— N.E. 
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Cook, [1926] A. 0. 444 ; 96 L. J. P. 0. 102 ; 
184 L. T. 717 ; 42 T. L. B. 817, P. 0. 

An^aUonB : — Oolild. Salvesen (or von Loranir) 9, Austrian 
JPwwrty Administrator, [19371 A. 0. 641. Rsfd.H. v. H., 
[19381 P. 806. 

890b« * Subsequent change of domicil 

by husband.]— H. v. H., No. 894a, cmte. 

908a. — .] — (1) The burden of 

proving a change of the domicil 6f origin 
IS strongly on those alleging it. 

(2) In this case resp* had not been proved 
to have acquired at the material time an 
American aomidl, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(8) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Semble : even if resp. has now acquired 
an American domicil, petitioner can still 
as a deserted wife obtain relief from the 
English ots.— E xtdd v. Btjdd, [1924] P. 72 ; 
98 L. J. P. 46; 180 L. T. 676 ; 40 T. L. B. 
197. 

Annoiaiion : — As ta (3) Befd. Hughes i\ Hughes (1932), 
48 T. lu li. 328. 

903b. < Subsequent change of domicil 

by husband.] — ^H. v. H., No. 894a, ante. 

905. Add. Annotation : — Gonsd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

906. Add. Annotation : — Gonsd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

916. Add. Annotation : — ^Hefd. Graham v. Graham, 
[1923] P. 81. 

917. Add. Annotations : — Gonsd. A.-G. for Alberta 
V. Cook, [1926] A. 0. 444; H. v. H., [1928] 
P, 206. Refd. Graham v. Graham, [1928] P. 
31; Baebtim v. Baebum (1928), 138 L. T. 
672. 

918. Add. Annotations : — ^Distd. Eustace v. Eustace, 
[1924] P. 46. Refd. Graham v. Graham, 
[1923] P. 31; Mitford v. Mitford, [1923] 
P. 130. 


918a. ] — It is established by the cases 

of Armfftage v. Armytage, No. 917, ante, 
& Anghinmi v. Anghinelli, No. 918, ante, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mensd et thoro, can be entertained in a case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1681 (c. 9), 8. 2, which forbade the ecclesi- 
astical ct^ to cite any person out of the 
diocese where he was inhabiting or dwellii^, 
must be tal^en to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts. ; & Matrimonial Causes 
Act, 1867 (c. 86), which permits service within 
or without His Majesty’s Dominions, cannot 
extend the jurisdiction. — Gkaham v. Graham, 
[1923] P. 31 ; 92 L. J. P. 26 ; 128 L. T. 639 ; 
39 T. L. B. 139 ; 67 Sol. Jo. 316. 

Annotations: — ^Diftd. Eustaoe v. Bnstaoe, [19243 P. 45. 

Befd. Raeburn v. Raeburn (1928), 138 L. T. C72 ; Johnstone 

V. Johnstone [1929] P. 165. 

918b. • .] — ^Where the parties are not 

domiciled in England, in a suit for judicial 
separation the question must be, in order 
to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, reap, 
was resident within the jurisdiction. — ^Rae- 
burn V. Raeburn (1928), 138 L. T. 672 ; 44 
T. L. B. 384. 

918c. • Respondent domiciled in England.] — 

There is jurisdiction in the Probate, Divorce 
& Admlty. Div. to decree judicial separation 
at the suit of the wife where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country. — Eustace v. Eustace, [1924] 
P. 46 ; 93 L. J. P. 28 ; 130 L. T. 79 ; 39 
T. L. R. 687 ; 67 Sol. Jo. 807, 0. A. 


908 iva. .] — The law 

of domicil governing divoroe is that the 
domicil of the husband is the domicil 
of the wife ; but oiroumstances may 
arise, as a result of that rule, which will 
Justify the intervention of the ots. so 
as to give a deserted wife relief from 
her marriage tie. — P atn v. Patn, 
[19241 3 D. L. R. 1006; 3 W. W. R. 
lll.—OAN. 

008 Iv b. .] — Although 

a married woman has been deserted by 
her hnsband he is moving about from 
place to place, she cannot acquire an 
independent domicil : Sc, therefore, 
an action for divoroe, brought by her 
in a province in whiob she is residing 
Sc was residing when he deserted her 
but which is not his domloil at the 
time of the action must be dismissed. — 
Nklson 9. Nbison Sc Andbswb (Sask.), 
[19^ 4 D. L. R. 910; [1028] 3 

W. W. R. 291 ; affd., [1930] 1 W, W. 11. 
189; 8 D. L. R. 522; 24 S. L. R. 260. 

CAN. 

908 Vi. .1— Pltf. hus- 

band. when domiciled in N., married 
deft, in that State. She deserted him 
while in that State in 1007. In 1917 
he came to Q. ft acquired a domloil 
there, peft. continued to reside In N. 
In 1927 Ito brought this action for dis- 
solution of the marriage on the ground 
of desertion continuously without cause 
for five years Reid .* the ot. had 
Jurisdiction to entertain the action. — 


Roohe 9. Roohs, [1928] St. R. Qd. 11. 
AUS,— 

903 vU. .]— The facts 

that a wife has been deserted by her 
husband Sc he has acquired another 
domicile while she has continued to 
reside in the domicile which was his 
at the time of the desertion, do not 
afford an exception to the rule that it 
is only the ct. of his domicile at the 
time the action is begun which has 
Jurisdiction to grant hor a decree of 
divorce. — Harris 9. Harris Sc Harris, 
[19801 1 W. W. R. 173 ; 4 D. L. R. 
736 ; 24 S. L. R. 234 ; affg., [1929] 
2 D. L. R. 646.-<IAN. 

St. In Ireland — Power to elect to he 
domiciled either in Northern Ireland 
or in Irish Free State.} — Eoan 9. 
Egan, [1928] N. I. 159.-— IR. 

PART X. SECT. 1, SUB-SECT. 2.— B. 

sv. Co-respondent not domiciled in 
country where divorce sovght — lAaibUitv 
to damages costs.] — In Manitoba 

where an action for divoroe Is based on 
adultery committed outside the pro- 
vince, ft the 00 -resp. is neither a 
resident of nor domioilod in Manitoba 
Sc has no assets therein, the ot. has no 
Jurisdiotion to decree either costs or 
damages against the oo-resp. where he 
has not submitted bhnself to its Juris- 
diction. — RUTA 9, tUTTA ft SaMDUAK 
;1929J 4 D. L. K. 1063 ; 1 

' 744.— CAN. 
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PART X. SECT. 1. SUB-SECT. 8. 

gi. .] — ^Where a wife brings 

an action of separation ft aliment 
against hor husband on the ground of 
a matrimonial offence committed by 
the husband while domiciled in Scot- 
land, the ct. in Scotland has jurisdiotion 
to entertain the action, although prior 
to the bringing of the action the 
husband has taken up his permanent 
residence Sc acquired a domicil in a 
foreign ooxmtry. — R amsay v. Ramsay, 
[1925] S. O. 216.— SOOT. 

sx. Protest to jurisdiction — Pro- 
cedure.] — ^M iller Miller (Man.), 

[1929] 3 W. W. R. 167.— CAN. 


PART X. SECT. 1, SUB-SECT. 4. 

921 li. .1— The High Ct. of 

Bombay has jiirisdiotlon to entertain 
a petition for restitution of conjugal 
rights by a Christian wife of a Pars! 
husband if the wife was at the date of 
the petition residing in Bombay. — 
Dalal V. Dalal (1930), I. L. R. 54 
Bom. 877.— IND, 

1 i. .] — On petition by a wife for 

resl^tution of oomugal rights : — Held : 
resp. had an Irish domloil, ft the ct. 
had Jurisdiction to give relief, it being 
immaterial whether resp. was or was 
not an Amerloan oitiien. — B ell v. 
Bell, [1922] 2 I. R. 162.— IR. 



Cases 924— 826b. 


English and Empire Digest Supplement. 


924, Add. AnnoiaHons : — As to (1) Expld. Inver- 
clyde V. Inverclyde, [1931] P. 29. Refd. 
S^vesen (or von Lorang) v. Austrian Pro- 
perty Administrator. [1927] A. C. 641. As 
to (2) Consd. Salvesen (or von Lorang) v. 
Austrian Property Administrator, [1927] 
A. C. 641. 

926. Add. Annotation : — Consd. Inverclyde v. 
Inverclyde, [1931] P. 29. 

926. Add. Annotations : — N.F. Graham v. Graham, 
[1923] P. 31. Consd. Inverclyde v. Inver- 
clyde. [1931 ] P. 29. Refd. Mitford v. Mitford, 
[1923] P. 180. 

926a. Parties domiciled in country where decree 
sought — Validity of marriage in dispute.] — 

(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status & is equivalent 
to a judgment m rem. 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 


pronounced by a competent ct. of that 
county wOl, in the absence of fraud or 
collusion, be recognised as binding con- 
clusive by the cts. of England ^ Scotland, 
unless it offends against British notions of 
substantial justice. — Salvesen (or von 
Lorang) v. Austrian Property Adminis- 
trator, [1927] A. 0. 641 ; 96 L. J. P. 0. 
106 ; 137 L. T. 671 ; 43 T. L. B. 609, H. L. 


Annotations:’— As to (1) FoUd. Inverclyde v. Inverclyde, 
[1931] P. 29. As to (3) Refd. H. v. H. (No. 2) (1928), 07 
L. J. P.116; Nachimson v. Nachlmaon. [1930] P. 217, C, A. 


926b. Jurisdiction dependent on domicil.] — A 

decree annulling a marriage on the ground 
of impotence is a judgment in rem altering the 
status of the parties, & can be pronounced 
only by the ct. of their domicil. A decree 
annulling a marriage on this ground deals 
with a marriage which till the date of the 
decree was voidable only & not void. In 
substance it is a decree for the dissolution 
of that marriage, & is thus distinguished 
from decrees annulling marriages for illegality 
or informality. — Inverclyde (otherwise 
Tripp) v. Inverclyde, [1931] P. 29 ; 100 
L. J. P. 16 ; 144 L. T. 212 ; 95 J. P. 73 ; 47 
T. L. R. 140 ; 74 Sol. Jo. 863 ; 29 L. G. R. 353. 


PART X. SECT. 1, SUB-SECT. 5. 

n i. .] — An application In 

a ntilllty of marriage suit to deter- 
mine the question of the Jurisdiction 
of the Ct. of K. 13. of S. to entertain 
the action. The marriage was cele- 
brated in S. ; the husband, pitf., was 
domiciled & resident in A. at the time 
of the commencement of the action, 
& the wife was residing in M. : — Hefd : 
the Ct. of K, B. of S. had Jurisdiction 
to make a decree of the nullity of a 
marriage entered into in S. — 0. i*. G., 
[1928] 1 W. W. R. 651 ; 22 Soak. L. R. 
376.— CAN. 


Donald, [19.32] 1 D. L. K. 96.— CAN. 

n lii. .]— The Ct. of King’s 

Bench of Saskatchewan has juris- 
diction to entertain an action for the 
annnlment of a marriage celebrated In 
Saskatchewan whether or not the 
husband was domiciled in Saskat- 
chewan at the time of the issue of the 
writ. — Reid (othkbwise Francis) v. 
Francis (Sask.). [1929] 4 D. L. R. 311 : 
3 W. W. R. 102.— CAN. 

o i. Hcspondenl residing in 

country where decree sought — Petitioner 
not residing in country where decree 
sought .] — While residence only is suffi- 
cient to found Jurisdiction in nullity 
actions, as distinguished from divorce 
actions, such residence must be bond 
fide. Where a petition setting up 
grounds for a declaration of nullity 
was erroneously dismissed, the ct. 
declined to reinstate the petition, as 
petitioner was merely a casual visitor, 
although his wife was a resident, in 
British Columbia. — Purdt v. Purdy, 
[19191 2 W. W. R. 551.— CAN. 


o il. .1 — Vamvakidis V. 

Kirkopp, 119291 4 D. L. R. 1000.— 
CAN. 


o iii. Necessity for domicile or 

residence of parties .] — In the case of a 
marriage void ab initio^ the ct. has no 
Jurisdiction to entertain a suit for a 
declaration of nullity of marriage 
unless the marriage In question was 
celebrated In this State, or both parties 
to the ceremony of marriage cither wore 
domiciled or resident In the State at 
the time of the itistitulion of the suit. — 
Smart v. Maxwell (1929), 47 N. S. W. 
W. N. 100.— AUS. 

p J. ct. cannot entertain 

a suit for a declaration of the nullity 
of a marriage where resp. is neither 
domioilod nor resident within the 
province Sc the marriage was not cele- 


brated therein. Where such a suit is 
brought by the man its dismissal on 
the ground that resp. has not his 
domicile is, necessarily, a recognition 
by the ot. that the alleged maiTiage is 
null. — Hutchings v. Hutchings (ok 
Browning). [1930] 2 W. W. R. 565 ; 
4 D. L. R. 673 ; 39 Man. L. R. 66.— 
CAN. 


PART X. SECT. 2. SUB-SECT. 1.— A. 

q i. .) — POTRATZ V. PO'JRATZ 

(Sask.), [19261 1 D. h. R. 147.— CAN. 

q ii. A divorce obtained by 

a w'ifo in a foreign State, when her hus- 
band was domiciled In Saskatchewan, 
not recognised as valid. — Burnfiel d. 
Burnftei. [1926] 2 D. h. R. 129: 
[1926] 1 W. W. R. 657 ; 20 Sask. L. R. 
407.— CAN. 


q ill. .1 — Sbeaskr V. Sheaser, 

[1926] 3 D. L. R. 196; [19261 2 

W. W. R. 389 ; 22 Alta. L. R. 261 ; 
varying, [19261 2 D. L. R. 906 ; 11926] 
2 W. W. R. 129.— CAN. 


q iv. ,] — Brown v. McInness, 

[1927] 2 D. L. R. 655 ; [1927] 1 

W. W. R. 597 ; 38 B. O. R. 324.— CAN. 


qv. .] — McNdttv, Creb (1928), 

Q. R. 66 S. C. 332 ; 34 R. de J. 370.— 

CAN. 

q vi. .1 — A decree of divorce 

obtained in a foreign country is not 
recognised as valid in Clanada if at the 
time of the decree the husband was 
domiciled in Canada, oven though he 
ha4 then resided in said fureiem 
country long enough to give the cts. 
thereof Jurisdiction imder the law of 
that country to grant the decree. 
Where subsequently to such a divorce 
one of tbe parties thereto goes through 
a form of marriage while the other 
party is still living & the original 
marriage still subsisting under the law 
of their domicil, said purported 
marriage will he deolarod null & void. — 
MacDonald v. Nash (Man.), [1929] 4 
D. L. R. 1051 ; 2 W. W. R. 84.— CAN. 

q vil .] — Petitioner Sc resp., 

both born in British Clolumbia, were 
married in Vancouver In 1917. In the 
fall of 1923 resp. went to Portland, 
Oregon, Sc after remaining there a few 
weeks went to Los Angelos, California, 
whore he remained until Jan. 1925. 
Late in 1924 he commenced divorce 
proceedings In Portland Sc a decree of 
divorce was granted him in Apr. 1925. 
He then returned to Vancouver Sc in 
Apr. 1926, he, with another woman, 
went to Bellingham in Washington, 
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whore they went through a form of 
marriage before a magistrate Sc 
i*etum^ to Vancouver. Petitioner 
filed her petition herein in May, 1929. 
The law of the State of Oregon rt?quireH 
that pltf. in a divorce action must have 
been a resident Sc inhabitant of the 
State of Oregon ono year next prior 
to the comnkeiicoment of the suit & 
the Supreme Ct. of the State has 
defined domicil, residence & inhabltance 
as synonymous in relation to clivomo 
proceedings : — Held : on the evidence, 
resp. did not renounce his British 
CTofumbla domicil, ho was not in tho 
ordinary meaning of the words a 
“ resident ” or “ inhabitant ” of the 
State of Ortjgon & did not acquire 
a domicil there. Domicil being tho 
governing factor, thciv was no Juris- 
diction In th(j cts. of the State of 
Oregon to grant a decree of divorce, Sc 
petitioner hortdn should he granted a 
decree absolute. — Bigoar v, Biogak, 
11930] 2 1). L. R. 940 ; 42 B. C. U. 
$29.— CAN. 

a viii. .] — Tbe cts. in Canada 

will recognise tho binding effect of a 
decree of divorce obtained in a foreign 
country against a husband domiciled 
outside Canada although ho was not 
domioilod in the country of the ct. 
which granted tho decl*ee, If the cts. 
of the coimtry of his domicile would 
recognise the validity of the decree. 
In the present case the htisband was 
doinicile<i In the English legal sense in 

n n when the w'ife bbtednod a decree 
orco in Calif ora ia on the ground 
of wilful desertion : — Held : after 
receiving expert, evidence of the law of 
Oregon & of the effect of '* tho full 
faith 6c credit clause ” of the U.8. 
(;k>n8titution, that under the law of 
Oregon the wife could not claim a 
separate residence from that of her 
husband so as to transfer jurisdiction 
over a divorce action between them to 
another state than that of his domicile 
unless he had given her cause by wilful 
desertion ; Sc, since the question 
whether the wife had acquired the right 
on said ground to establish a sepamte 
domicile or residence in California was 
one going to the root of the Juris- 
diction of the, California Ct.. said “ Ml 
faith Sc credit clause ” would not 
oompel the Oregon Ct. to recoimlse 
the California decree without inquiring 
whether she had acquired said right. — 
Wyllib V, Martin. [1981] 3 W. W. R. 
465 ; 44 B. C. R. 486.— CAN. 

927 Y. -.1— As the 
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928. Add. Annotation: — I^efd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0* 641. 

Q29. Add. Annotation : — Retd. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. 0. 641. 

980. Add. Annotations: — ^Refd. Budd v. Budd 
[1924] P. 72 ; Hughes ij. Hughes (1932), 48 
T. L. B. 328. 

932. Add. Annotations : — Generally, Refd. Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1027] A. C. 641 ; Nachimson v. 
Nachimson, [1930] P. 217. 

985. Add. Annotations: — As to {\) Folld. Mitford 
V. Mitford (1923), 92 L. J. P. 90. As to 
(2) Refd. Nachimson v. Nachimson, [1930] 
P. 217. As to (3) Refd. Eustace v. Eustace, 
[1924] P. 46. 

685a. .] — Budd v. Budd, No. 903a, 

arde, 

948a. -.] — In an action for revocation of letters 

of administration granted in 1916 pltf. 
claimed that she was the lawful widow of the 
deceased inasmuch as a decree of divorce 
panted to the deceased in Paris in 1911 was 
invalid by reason of his not being domiciled 
there at the time & of substantial injustice 
in the proceedings of the French Ct. Deft., 
whom the deceased had married in 1916, & 
who had obtained a grant of administration, 
claimed that she was his lawful widow : — 
Held : the decree of divorce in Paris was 
valid, the deceased was domiciled in France 
at the commencement of tliose proceedings, & 
the decree was not obtained in a manner con- 
trary to natural justice. The action therefore 
failed. — ^Vardy v. Smith (otherwise Vardy) 
(1932), 48 T. L. B. 601 ; affd. 49 T. L. B. 30, 0. A. 
944. Add. Annotations : — Expld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 041. Refd. Mitford v. Mitford. 
[1923] P. 130 ; Papadopoulos v. Papado- 
poulos (1929), 46 T. L B. 44. Refd. Inver- 
clyde V. Inverclyde, [1931] P, 29, 

944a. .] — The husband, of British nationality 

& domicil, married a woman of German 
nationality & domicii in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
* tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief : — Held : the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting. — M itford v. Mitford Sc Von Kuhl- 
MANN, [1923] P. 130 ; 92 L. J. P, 90 ; 129 
L. T. 163 ; 39 T. I.. B. 360. 

Annotation: — Consd. Inverclyde v. Inverclyde, [1931] P. 29. 

domicil of a wife is the husband’s 
domicil Sc foreign proceedings cannot 
afleot the loffal status of a marriage 
in Canada, where the grounds support* 
ing a foreign decree would not support 
a deoree under Canadian law : — Hdd: a 
wife’s divorce Sc ro-marriago in Min- 
nesota constituted legal adultery. Sc 
furnished ground for the husband’s 
claim for dissolution of the Canadian 
marriage. — Campbell v. Campbell, 

[1921)2 W. W. R. 8i9.-*CAN 

927 Vi. .1 — ^Where a 

husband had left Manitoba for the 


944b. -.] — Salvesen (or von Lorang) v. 

Austrian Property Administrator, No. 
926a, anfe. 

946a. No cohabitation.] — ^An English- 

man married an Englishwoman in England, 
but there was no cohabitation, & the wife 
went almost immediately to Canada & the 
United States, and on her application a 
ct. in Michigan, U.S.A., granted her a decree 
of nullity of marriage on the ground that it 
was a marriage in form of law but not in legal 
effect. The husband bad agreed to the 
decree being made. Thinking herself free, 
the wife went through a form of marriage 
with another man & lived with him as Ids 
wife. The first husband, who was domiciled 
in England, now petitioned for the dissolution 
of his marriage, citing the second man as co- 
respondent. The suit was undefended, but 
was referred by the Assize Comr. to the 
King’s Proctor on the question of connivance : 
— Held: the American decree was invalid. — 
Clayton ik Clayton & Sharman, [1932] P. 
46 ; 101 L. J. P. 23 ; 146 L. T. 327 ; 48 
T. L. B. 191 ; 76 Sol. Jo. 96. 

Annotation : — ^Befd. Hughes v. Hughes (1932), 147 L. T. 20. 

e46b. Foreign court without Jurisdiction to ^nt 
decree of nullity.] — The disability of a foreigner 
to marry in England otherwise than in accord- 
ance with the law of his country as regards 
matters of form is a disability of which he can 
divest himself at will & therefore constitutes 
no objection to the validity of a marriage con- 
tracted by him in England in English form, 
A decree of a forei^ ct. invalidating such a 
marriage is recognisable in England only if 
the foreign ct. has jurisdiction over the 
marriage & even then is open to examination. 
Want of jurisdiction cannot be cured by 
mere consent of the parties. A decree of a 
forei^ ct. purporting to annul an English 
marriage under these circumstances is not 
severable, & if it is incompetent to annul the 
marriage, neither is it competent to award 
maintenance or a lump sum in lieu of main- 
tenance. 

The husband, a domiciled Cypriot, married 
a Frenchwoman in England in English form. 
Afterwards he repudiated the marriage on 
the ground that it was not in form in accord- 
ance with the law of his domicil. Later, on 
proceedings by the wife in a Cypriot ct., the 
marriage was declared null on the same 
ground by consent of the parties, & it was 
further declared that the husband should 
pay the wife a lump sum in satisfaction of all 
claims, including maintenance. The Cypriot 
ct. by the terms of its constitution bad no 
jurisdiction to annul a marriage. StUl later, 
the wife, finding the husband in England, 
took out a summons against him for neglect 
to maintain her under the Summary Juris- 
diction (Separation & Maintenance) Acts, 
1896 to 1926. The summary jurisdiction 

domiciled Scotswoman entered into an 
ante-nuptial marriage contract which 
contain^ this clause, “ It is hereby 
declared that these presents shall be 
interpreted & the rights of the parties 
regulated by the law of Scotland.” 
The wife obtained deoree of divorce 
in the English cts. : — Hetd : the rights 
of parties under the contract arising 
on divorce fell to be regulated In the 
same manner as if decree of divorce had 
been pronormced by the Scottish cts. — 
DtttJHMOND V. Bbll-Ibvino, [1930] 
S. O, 704.— SCOT. 


E urpose of obtaining a divorce which 
e could not have obtained there, & 
had obtained a divorce abroad Si 
married again: — Held: the wife's 
prayer for dlvoroo should be granU^d.— - 
Yates r. Yatbs, [1924] 4 D. L. R. 
835 : 3 W. W. 11. 678.— CAN. 

036 ii. .) — CROMaUTY 

V. QromaRTV. No. 879 Iv., ante , — CAN, 

PART X. SECT, 2, SUB-SECT. 1.— F. 

n i, Marriaae to domiciled 

Engliahman — Effect of English divorce 
decree .] — ^A doimoUed Englishman Sc a 
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ot., upholding the marriage, ordered the 
husband to pay maintenance : — Held : the 
marriage was good & the agreement to 
set it aside illegal, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compromising maintenance as 
well as in annulling the marriage, & that the 
order of the ct. of sunuuary jun^ction must 
Btan<^ the measure of maintenance within 
the limits of the Summary Jurisdiction Act 
being the means of the parties at the time of 
the proceedings. — ^P apadopoulob v* Papado- 
POULOS, [19^] P. 55 ; 99 L. J. P. 1 ; 142 
L. T. 237 ; 94 J. P. 39 ; 28 L. G. R. 73. 

947. Add. Citation: — nom. Suodbn v. 

2 a. & Pin. 567, n. 

Add. Annotation: — Consd. Salvesen (or von 
Lorang) v. Austrian Property Adminikirator, 
[1927] A. 0. 641. 

952. Add. AnnoUxtuma : — Consd. Jacobson v. 
Frachon (1927), 44 T. L. R. 103; l^lvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [1927] A. 0. 641. Refd. liwford 
V. Mitford, [1923] P. 130 ; Rudd v. Rudd, 
[1924] P. 72 ; Papadopoulos v. Papadopoulos, 
[1930] P, 55 ; Hughes v. Hughes (1932), 48 
T. L. R. 328. 

952a. Decree made by mistake — ^Authority to 
appear for petitioner withdrawn.]— In this 
undefended suit the wife petitioned for the 
dissolution of her marriage on the ground of 
her husband’s adultery in Egypt. Resp., 
who was engaged in business in Egypt, 


appeared under protest to the Jurisdiotion 
& said that he was domiciled in Egypt. An 
order was made for the trial of the lame prior 
to the hearing of the suit, but later reap. 
abandoned his plea to the jurisdiction. At 
the hearing the judge drew the attention of 
counsel to the fact that petitioner had in 
1930 petitioned for divorce in Egypt, Sc had 
been granted in Mav, 1930, a decree nisi of 
divorce in H.M. Ct. at Alexandria ; that 
the husband had given evidence in that suit, 
though it was undefended, ^ had given 
evidence that he was domiciled in Egypt. 
The hearing was adjourned for the pro- 
duction of the ct. record from Alexandria, 
which was forthcoming at the resumed hear- 
ing : — Held : the proceedings in Egypt 
amounted to nothing at all, because petitioner 
had withdrawn all authority from anybody 
to appear in the cts. of that country. The 
judge at Alexandria was not informed of that 
fact, & he proceeded with the suit on the 
footing that she was represented, whereas 
she was not. The domicile was really 
English. A decree nisi was pronounced. — 
Hughes v. Hughes (1932), 147 L. T 20 ; 48 
T. L. R. 328 ; 76 Sol. Jo. 344. 

A. Award of maintenance by foreign court — 
Court incompetent to annul marriage.] — 
PAPADOPOtmoB V. Papadopoulos, No. 946b, 
ante. 

Add. Annotation: — Refd. Nachhnson v. 
Nachimson, [1930] P. 217. 


Part XII. — Assignment of Property on Marriage 


966. Add, Annotation : — ^Refd. Rudd v. Rudd, 
[1924] P. 72. 

969. Add. Annotation : — Ae to (2) Refd. Banque 
Internationale de Commerce de Petrograd 
V. Goukassow, [1923] 2 K. B. 682. Generally^ 
Refd. Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669. 


1000. Add. Annotation : — Consd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

1007. For existing citations read “ (1854), 18 
Beav. 128 ; 2 Eq. Rep. 693 ; 23 L. J. Oh. 
266 ; 23 L. T. O. S. 318 ; 18 Jur. 736 ; 62 
E. R. 51 ; affd. on other grounds (1855), 7 
De G. M. & G. 78, L. C.’' 


PART X. SECT. 2, SUB-SECT. 2. 

947 lii. .J — Cromabtt v. Oao- 

MABTT, No. 879 iv., anU. — CAN. 

u i Decree for alimony .] — 

Bubpeb V. Burpeb (B. C.), [1929] 3 
D. L. R. 18 ; 2 W. W. R. 128.— CAN. 

PART X. SECT. 2, SUB-SECT. 8. 

952 i. For ** 14 O. L. R. 234 read 

14 O. L. R. 434.^' 

•w. Presumption in favour of validily 
of proceedinoa,] — Fields v. Fields. 
[192512 D.L. K. 256; 58 N. S. R. 66.— 
CAN. 

MX. Foreign court without JurUdiction 
— Doubt as to huaband*8 oomiutl.]— A 
decree of divorce granted to a wife by 
a ct. of a foreign state wherein the 
husband was bom Sc had lived con- 
tinuously up to a time shortly before 
the date of the oommenoement of the 
divorce proceedings should not be 
pronounced invalid by onr cts., when 
collaterally attacked years afterwards 
on the ground that at said date the 
husband had acquired another domicil, 
unless there is the clearest possible proof 
that the new domicil had then been ao- 
quiredby him. — Gilbert v. Standard 
Trusts Co. (Alta.), [1928] 4 D. L. R. 
371 ; [1928] 8 W, W. R. 111.— CAN. 

•y. No domicil in country of 

court granting decree — Decree not recog^ 
nised.) — Drake (otherwise Mao- 
LAi«N) e. MAOLARSiMAlta.), [1929j 8 
D. L* R. 159 ; 2 W. \V. R. 87.*— -CAN. 

962 ii. Owen v. Robinson 

(OTHERWISE OWEN), [1926] N. Z. L. R. 
591.— N.Z. 


PART X. SECT. 2, SUB-SECT. 4. 

964 iv. .] — By decree of 

the Miohigan ct. the mother of infants 
was granted a divorce from the father 
Sc awarded the custody of the infants, 
until they reached a certain age or 
until the further order of the ct. 
The infants were in the enstody of the 
father in Ontario : — Hdd : the decree 
was not conclusive ui>on an application 
to an Ontario ct. for an order for 
custody, more especially as the judg- 
ment of the Miohigan ot. was not final. 
— ite Gay, [1928] 3 D. L. R. 349 ; 59 
O. L. R. 4().— CAN. 

964 V. .] — ^Where children 

were residing with their father in a 
nrovinoe where he was engaged in 
bnstneBS, Sc their welfare womd be 
best served by leaving them in his 
custody : — Hdd : his application to be 
appointed their guardian sbdnld be 
granted, notwithstanding the fact that 
their mother. In securing a divorce hi 
an undefended action in a foreign ct., 
had also obtained as Incidental thereto 
an order giving her their onstody. — 
Re Snyder, Snyder v. Snyder, [1927] 
3 D. L. R. 161 ; [1927] 2 W. W. R. 
240 : 38 B. O. R. 336.— CAN. 

964 vl. On orders for alimony.] — 

A Judgment of a foreign ct. awarding 
alimony to a husband Is enforceable 
in Ontario, although the Ontario ct. 
does not loiow or recognise any right 
to alimony in a husband against his 
wife. — Bubobell v. Burcheix, [1926] 
2 D. L. R. 665 ; 5H O. L. R 515.— CAN. 
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r i. .] — The only ot. with Juris- 

dlotion over the onstody of an infant 
is the ot. of the domicil of the infant. — 
Cody v. Oody, [1927] 3 D. L. R. 849 ; 
[1927] 1 W. W. R. 603 ; 21 Saak. L. R. 
391.— CAN. 

r U. Divorce proceedings com- 

menced in Alberta — Removal of children 
bv father to another Province.] — ^Where 
the husband is domiciled in Alberta 
at the time an action for divorce is 
begun, the Supreme Ot* of Alberta baa 
jurisdiotion in such action to make an 
order awarding the custody of the 
obildren to the mother even though 
they have been removed by the father 
to a foreign State Sc are residing therein 
at the time of the appUoation for the 
order.— Goforth v, Oofobth (AltaO* 
[1929] 1 D. L. R, 58 ; [1928] 8 W. W. R. 
483.— OAN. 

Compare No. 1117 L, poet. 

M i. Decree by Serbian court — 

Whether Scottish court uHU enforce .] — 
Decree of divorce Sc for the onstody of 
the child of the marriage had been 
obtained in the Serbian ots. by a 
Serbian, resident in B^grade, agamst 
his wife, who was a Scotswoman. The 
child, a girl of 8 years ot age, was 
residont with her mother in Scotlaad. 
In a petition to the ot. in Scotland by 
the father for custody of Ulie child, the 
mother averred that it would be preju- 
dicial to the health, welfare, Sc lntei«m 
of the child that the petition should be 
granted HsM : while petttioner*s 
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Part XIV. — Foreign Judgments 


1088* For ** No. 383, ante ” read the following ; — 
The judgment of a foreign ct. [in this case 
the exors.* Ct. of Dealing at St. Croix], con- 
sisting of persons interested in the property 
in dispute, will be disregarded in the cts. of 
this country. — ^Peioe v. Dewhukst (1837), 
8 Sim. 279; Donnelly, 264 ; 6 L. J. Oh. 226 ; 
50 B. B. Ill ; affd..on other grounds (1838), 
4 My. & Or. 76. 

lOSda. Due constitution of court — Necessity for 
strict proof.] — R. v. Beech, Pollitt & 
Stbudwiok (1928), 20 Or. App. Rep. 175, 

C. 0. A. 

1089. Add* Annotation : — As to {1) Gonsd. Dreyfus 
(0. L.) V* I. R. Comrs., Dreyfus (L. L.) v, 
I. R. Comrs. (1929), 14 Tax Cas. 660, 

1041. Add* Annotation: — QmeraUy^ Refd. Em- 
ployers’ Liability Assce. Oorpn. v, Sedgwick, 
OoUins, [1927] A. 0. 96. 

1044a. Judgment of horning.] — (1) An action lies 
in the English cts. on a Scotch judgment 
of horning against a Scotchman born. 
(2) Where a Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 
citation. — Douglas v, Forrest (1828), 4 
Bing. 686 ; 1 Moo. & P. 663 ; 6 L. J. O. S. C. P. 
167 130 B. R. 933. 

Jinnotalions: — ^«io(l)BetdL Don v, Llppmann (1837). 5 Cl. & 
Hn. I ; CSowan v. Braidwood (1840), 9 Dowl. 26 ; J^hlbsby 


V. Westenbolx (1870), L. R. 6 Q. B. 165 ; Rouslllon v, 
Roufiillon (1880), 14 Cb. D. 351 ; Emanuel Symon, 
(19081 1 K. B. 302 ; Gavin Gibson v. Gibson, [1913] 3 
K:.B.379. 

1052. Add. Annotation : — Refd. Employers’ 

Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1054. Add. Annotation : — ^Apld. Rudd v. Rudd, 
[1924] P. 72. 

1069. Add. Annotation : — ^Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1078. Add. Annotation: — As to (1) Apld. Em- 
ployers’ liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

1080. Add. Citation ;-~[1921] B. & 0. R. 196. 

1000a. .] — Rudd v. Rudd, No. 003a, ante. 

1008a. General rule.] — A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered is final & conclusive between the 
parties according to the law of the place 
where such judgment is pronounced. — 
Fraybs'v. Worms (1861), 10 C. B. N. S. 149 ; 
142 B. R. 407. 

1108. Add. Annotation : — Apld. Beatty v. Beatty, 
[1024] 1 K. B. 807, 

1112. Add. Annotation : — Gonsd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1113. Add. Annotation : — Gonsd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 


right to custody of the child had 
already been settled by a competent 
ct., the Scottish ct. was entitled, before 
ordering delivery of the child, to bo 
informed of petitioner’s arrangements 
for the conveyance of the child to 
Belgrade, Sc for her reception there. — 
Radotevitoh V. Radoyevitoh, [1930] 
S. O. 619.— SCOT. 


PART XIII. SECT. 3. 

t i. Court of hnshaturs 

domieil.] — In a pelition brought l)y 
the ^v^fe of a domiciled Scotsman for 
custody of the only child of the 
marriage, or otherwise for access, the 
husband maintained that the Scottish 
ct., even if it had jurisdiction, could 
not pronounce any eflective orrior. 
The husband, w'hen the question of 
jurisdiction was iiuised, was residing 
in New York, where he hold a pro- 
fessional uppointmout ; petltiom^r w as 
living in London, & the child, under 
the care of her paUunal gi*andmother. 
was In France ; — Held : the Ct. of 
fcJeBfiitm, as the ct. of the hnsboud’s 
donalcil, had jurisdiction to determine 
the questions t)f custody Sc aceoss ; the 
mere fact that the parties wert; oiitwith 
Scotland did not render Ineilcctual any 
decree wlilch it might pronounce since 
such, decree being a decision as to 
status, was a jud^ont in rem uni- 
versally blndLlng. — Ponder v. Ponder, 
[1932] S. C. 233.— SCOT. 


PART XIV. SECT. 1. 

n 4 / Order conferring rights on 

oommiUe of Ztmofic.}— The rights con- 
ferred upon the oommlttee of a lunatio 
by a ct. of the lunatio's doxnloU, with 
refexenoe to pereonaltv, are entitled 
to world-wide recognition . — Re Rick* 
180 '-^aS 4 D. L. R. 607 ; 61 O. L. R. 

PART XIV. SECT. 2, SUB-SEOT. 2.— A. 

1084 lii. .h- Where a suit Is 

brought on a foreign judgment, it is 
not open to deft, to plead that the ot. 
which passed the Judgment had no 


jurisdiction to do so, when he himself 
had submitted to the jurisdiotion & 
had not challenged it. — Gang a Prasad 
V. Ganesht Lal (1923), I. L. R. 46 
All. 119.— IND. 

1089 i. Essentials to establi^ment of 
jurisdiction,] — Held : the provisions In 
Jud. Act, 1927 (c. 88), ss. 51. 52, must 
be confined to actions upon judgments 
obtained in the Province of Q., which, 
according to the principles of inter- 
national law, applicable as between the 
different Provinces of the Dominion, 
are entitled to extra-territorial recogni- 
tion, i.t, to those cases in which the 
writ was served within the Province 
of Q. upon a person domiciled & 
resident thoroin &c who owed allegiance 
to the laws of Q. — Lung v. Lee, [1939] 
1 D. L. R. 130 ; 63 O. L. R. 194.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.— C. 


1064 xiv. .] — A judgment 

on an award obtained in England by 
default cannot be sued on in India, 
since it is not a judgment ** on the 
merits ’* within CJode of Civil Pro- 
cedure (Act V. of 1908), s. 13. — 
OppENHEiM & Co. V. Mahomed 
Haneef, [19221 1 A. C. 482 ; 91 

L. J. P. O. 205 ; 127 L. T. 196 ; 49 L. 
R. Ind, App. 174.— IND. 


1064 XV. .] — Deft., who 

was resident Sc domiciled in Ontario, 
wos served there with a writ of sum- 
mons by which an action for the price 
of goods sold & delivered was oom- 
mencod against him in the Superior 
Ct. of Quebec. The cause of action 
arose partly at least in Ontario. He 
did not appear & judgment was entered 
against him by default. In an action 
upon that judgment brought in 
Ontario by same pltf. against same 
deft., the latter pleaded that the 
Quebec judjment was of no effect in 
Ontario : — Held : the provisions of 
Judicature Act, R. S. 0.. 1927, ss. 51, 
52, enacted bv an Act of the iTovince 
of Canada, 1800, must be confined to 
actions upon judgments obtained in 
Quebec which, aooording to the 


principles of international law ore 
entitled to ex:tra-territorial recognition, 
i.c. to those cases in which the writ 
was served within Quebec upon a 
person domiciled & resident tborein 
& who owed allegiance to the laws of 
Quebec. — Lung v. Lee, [1929] 1 

D. L. R. 130 ; 63 O. L. R. 194.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— E. 

0 i. Judgment based on joint 

petition presented by both parties .] — 
Muhammad Moideen v, Chinthaaiani 
Chettab (1929), I. L. R. 62 Mad. 503.— 
IND. 


PART XIV. SECT. 2, SUB-SECT. 2.— F. 

• j. Execution of power of 

attorney — Authorising agent to appear 
as plaintiff or defendant — Failure of 
agent to appear .] — Janoo H abb an 
Sait v. Mahamad Ohuthu (1924), 
1. L. R. 47 Mad. 877.— IND. 


PART XIV. SECT. 2, SUB-SECT. 3. 


o. Road now ** 1098a i.” 

p. Read now “ 1098a ii.” 

1098a ill. Presumption of final- 

ity .] — The finality & oonoiusiveness of a 
foreign judgment will be presumed in 
favour of a pltf. relying on it, unless it 
is put In Issue by deft.*8 pleadings, but 
a Ot. of Appeal in ordering a new trial 
can allow such amendments to be made 
as will enable deft, to raise the issue. — 
Smith e. Smith, [1923] 2 D. L. R. 896 ; 
2 W. W. R. 389.— CAN. 

q. Read now ** 1098a Iv.” 

r. Read now “ 1008a v.** 


1008a Vi . .3 — Ainbiab v. Ainblib 

(1927), 39 C. L. R. 381; 27 S. H. 
N. S. W. 524 ; [1927] Argus L. R. 301. 
— AUS. 

1118 U. ,]— Where 

there did not appear to be any differ- 
ence proved between the effect in the 
foreign State Sc in Ontario of such a 
judgment : — Held : a decree for ali- 
mony not being an absolute judgment, 
pltf. was not entitled to recover upon 
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1113a. Judgment for payment of sum of money — 
Amount not subject to variation — ^Alimony.] 
— ^By the law of the State of New York, where 
a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due : — Held : 
such a judgment is in that respect a final 
judgment & an action may be brought to 
enforce payment of those arrears in this 
country. — Beatty v. Beatty, [1924] 1 
K. B. 807 : 93 L. J. K. B. 750 ; 131 L. T. 
226, C. A. 

llldf. Add. Annoiation : — Refd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1122a. Judgment founded on immoral agreement.]— 

Papadopoulos V. Papadopoulos, No. 946b, i 
ante. | 

1126. For “ No. 383, ante ” read “ No. 1033, ante, 
& Supp.’* 

1182. Add. Annotations : — Apld. Ellerman Lines 
V. Read (1927), 44 T. L. R. 7. Refd. J acobson 
V. Frachon (1927), 44 T. L. R. 103. 

1135a. .] — Pltfs.* steamer stranded in the 

Black Sea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
salvage contract, & the ship was refloated 
4c taken to Constantinople for temporary 
repairs. Before she was ready to leave, 
lu brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
London 4c L. took an oath that security had 
not been given, the Turkish ct, awarded L. 
£23,890. L. then disposed of the ship, 4c 
pltfs. brought an action (1) for damages for 
breach of contract, (2) for a declaration that 
the Turkish judgment was invalid, 4c (3) for 


an injunction to prevent the judgment from 
being enforced: — Held: (1) the Turkish 
jud^ent was invalid ; (2) an injunction re- 
straining the enforcement of the judgment 
abroad imould be granted. — E llerman Lines, 
I.iTD. V. Read, [1928] 2 K. B. 144; 97 
L. J. K. B. 306; 138 L. T. 626; 44 T. L. R. 
286 ; 17 Asp. M. L. 0. 421 ; 33 Com. Cas. 219, 
C. A. ; revsg. (1927), 44 T. L. R. 7. 

1136. Add. Annotation : — Generally ^ Refd. 

Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. R. 99. 

1141. For “ No. 383, ante read “ No. 1033, ante, 
4c Supp.*’ 

1147. Add. Annotation : — Refd. J acobson v. 

Frachon (192'1). 44 T. L. R. 103. 

1147a. .] — In an action by buyei*s against 

foreign sellers for breach of contract aUeging 
failure to deliver goods in the quantity 4t 
of the quality agreed to be sold, the defence 
was set up that the matter had been litigated 
in the French ct,, which had given judgment 
for defts., 4t that the judgment was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in Prance was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
4fc the ct. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
4c take down in writing all evidence, 4c make 
a full report in writing to the French ct. It 
was proved in the English action that the 
expert appointed made a hurried & incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. & their witnesses, 4c 
ultimately made a biased 4c erroneous report 
to the ct. : — Held : there being evidence that 
according to French law the ct. was not bound 
by the expert’s report but could reject it, 
4c that pltfs.’ case had been properly argued 
before the French ct., 4c their evidence heard, 
there was no defect in the proceedings, 4c, 
there being no fraud proved, the judgment 
in the French action was valid 4c could not 


tho foroiffti judfirmenfc in respect of 
arrears of alimony. — MAauiRE v. Ma- 
ouiRB 1921). 64 1). L. n. 180; 50 
O. L. R. 100.— CAN. 

1113 iii. .1— PKRRy V. 

PEKRr, [1924] 4 D. L. R. 1177 : 54 
O. L. R. 613 ; revsg., [1924] 1 D. L.R. 
665 ; 53 O. L. R. 502.— CAN. 

sa. Judgment made award of court — 
No notice given to party — No notice 
re/ruired by law of country wthcre j udgment 
given.] — In an action in Ontario upon a 
juderment recovered in Holland, It 
appeared that the judgrment was pro- 
nounced by a ct. of record & directed 
that an awanl of arbitrators should be 
executed after its form & contents 
& In tho ordinary way of execution ; 
& that no notice was griven to defts. 
w'ho wore parties to the arbn. : — Held : 
tho requirement of notice or no notice 
is a matter of procedure ; as it was 
shown that In Holland no notice was 
nooessary, the lack of notice did not 
aHect tho validity of tho judgment 
in Holland, which was final & con- 
clusive & could be sued on in Ontario. 
— Stolp & Co. V. Browne & Co., 
[1930] 4 D. L. R. 703 ; 66 O. L. R. 
73.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 6. 

1117 1. Orders in respect of foreign 
infant — Cwsfodj/. Tho ct. will give 


clloct to the judgment of the ct. of a 
for<*ign State awarding the custody of 
an infant to one of the parents . — He 
Ayers, f 19211 2 W. W. R. 171 ; affd., 
[1921 J 2 W. W. R. 625.— CAN. 

.] — Sec, also. Nos. 954 i- 

951 v, ante. 

1117 ii. Appointment of guar- 

dian .] — Where a child, wliose parents 
had died, was removed from the 
province of its domicil of origin, its 
maternal grandfather, resident In that 
province, obtained from tho ots. of 
that province letters of guardianship 
of the child & thereafter applied to tho 
cts. of the province to whioli tho obi id 
had boon removed for a writ of habeas 
corpus. Tho application was granted 
on the ground that, other things being 
equal, the ots. of one province wifi 
recognise the proceedings of the cts. of 
another province in such a ease. — Re 
Bergman & Waldron. JRe Infants 
Act. [19231 4 D. L. R. 56 ; 3 W. W. R. 
70.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 7. 

1127 i. .] — DELAPOR'fB v. Dbla- 

PORTE, [19271 4 D. L. R. 933 ; 61 
O. L. R. 302.— CAN. 

1133 iii. Not where in- 

volving retrial of Questions adjudicated 
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on by foreign court .] — Manolopoulos 
V. Pnaute. [1930] 2 D. L. R. 169 ; 1 
M. P. R. 366 ; rmg., [1920] 4 D. L. R. 
48.— CAN. 

1133 iv. .] — Manolopoulos v. 

Pnaiffe (N. S.). [1920] 4 D. L. R. 48 — 

CAN. 


1136 ii. .]— If it bo oUegod 

& proved that a party hM obtained a 
judgment in his favour by some 
extraneous fraud, such as the clan- 
destine substitution of a false exhibit 
for the real exhll)lt, or the deliberate 
suborning of a witness to testify to tho 
genuineness of false documents or to 
give any material false testimony, or 
the giving of false oral testimony 
material & relevant to the Issues, such 
judgment if a domestic judgment, can 
be set aside in a new action, or if it Is a 
foreign judgment the fraud may be set 
up as a defence to an action thereon. — 
Locke v. Hulett (Alta.), [1929] 3 
D. L. R. 572 ; 2 W. W. R. 65i— CAN. 


PART XIV. SECT. 2, SUB-SECT. 8. 

* 1140 i. What amounts to repugnancy 
to “ natural justice ” — Not merely 
following lex fori — Lex fori different 
from law in force in British India .] — 
Ganga Prabad V. Ganbsri Lal (1923), 
1 L. K. 40 All. 119.— IND. 
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bo impeached » & was a complete defence to 
the English action. — Jacobson v . Pbachon 
(1927), 138 L. T. 386 ; 44 T. L. B, 103 ; 
72 Sol. Jo. 121, C. A. 

1151. Add. Annoiatimi : — Consd. Salvesen (or 
von Ijorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 

1170. Add. Annotation : — Refd. Employers* 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1016. 

1196. Add. Annotations : — As to (2) Refd. The 
Goulandris, [1927] P. 182. As to (3) Refd. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. 0. 348 ; Salvesen (or von Lorang) v. 
Austrian Property Administrator, [1927] 
A. C, 641, 

1205a. Inquiry abroad Into loss of ship — 

Report not confirmed by governor of colony.] 

— Held : the inquiry was not conclusive. — 
Re Queen op the Thames (1872), 36 J. P. 
72. 

1214. After this case add “ See, also, Estoppei., 
Vol. XXL. pp. 164-166, Nos. 165-190.** 

1240. Add. Annotation : — Consd. Papadopoulos v. 
Papadopoulos (1929), 40 T. L. B. 44. 

1241. After the last cross-reference following this 

case add “ Maintenance order made in 

Dominion — Under Maintenance Orders (Facili- 


ties for Enforcement) Act, 1920 (c. 83).] — 
See Husband & Wipe, No. 6233b.** 

1241a. Judgment severable.] — Baulin v . 

PISCHBB, No. 1120, ante. 

1243a. Since constitution of Irish Free State.] 

— ^Judgments Extension Act, 1868 (c. 64), 
ceased to operate in Southern Ireland on 
Dec. 6, 1922. — Wakely v . Tbiumpu Cycle 
Co., [1924] 1 K, B. 214; 93 L. J. K. B. 331 ; 
130 L. T. 269 ; 40 T. L. B. 15 ; 68 Sol. Jo. 
117, C. A. 

AnnoiaiirmB • — Folld. Banfleld r. Chester (1925). 94 li. J. K. B. 
805. Refd. Performlngr Right Society v. Bray U. D. C., 
[1930] A. C. 377. 

1243b. .] — Judgments Extension Act, 

1868 (c. 64), has, since Dec. 5, 1922, ceased 
to apply to the Irish Free State, A ceHillcate 
of an English judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Senible : such certificate will be registered in 
the Irish Free State cts., but the application to 
the English ct. should be for a ceitilicate of 
the judgment simplidter under R. S. C., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgments Extension 
Act, 1868. — Banpield v . Chester (1925), 94 
L. J. K. B. 806 ; 133 L. T. 623 ; 41 T. L. R. 
663 ; 69 Sol. Jo. 692, C. A. 


PART XIV. SECT. 8, SUB-SECT. 1.— A. 

sa. Qcneral — Ah ilio jiulprment 

was binding on tlio parties in California 
it was liiii cling on the pai’tios in Biitish 
Colnnibla. Sc the judgment of the State 
of California having been ])i‘oved to 
the Hatisfuctlou of the British (?olund>ia 
ot., tbe rights of the pltfs. \inder the 
California jndgjiient should bo Im- 
plfinented cS: rendered efrcctivo. - 
Andler r. Dokk. [19311 3 J). L. H. 
501 ; 43 B. U. 549; voned, [19321 
I W. W. R. 257 ; 2 D. L. R. 19.—CAN. 

1155 iii, .1 — In an action 

in Manitoba upon a foreign judgment 
the fact that defences have been raised 
& tried in the foi-eign ct. doe.s not 
prevent their being raised Sc tried 
again, but there is a discretion in the 
ot. to allow the defences or to strike 
them out on the ground of ombarraes- 
ment or delay ; the fact that the case 
has been tried out in a foreign ot., that 
an unsuccessful appeal has been taken, 
or that a oousent judgment has hcon 
entered will have a very strong bearing, 
but in each case the discretion must 
bo exeroisod upon the merits of that 
case alone. — Callaghan v, Nicholi/i. 
[1921] 3 W. W. R. 47G ; 31 Man. L. R. 
331.— CAN. 

1167 V. .l—Tho 

ot. wiU not entertain defences in an 
action on a foreign judgment that 
should have boon raised in the foreign 
ot. or which might properly liave been 
made the subject of appeal in the 
foreign jurisdiction. — H uiton v . Dent 
(1922), 70 D. L. R. 582.— can. 

PART XIV. SECT. 3, SUB-SECT. 2.— A. 

1189 i. fVhat is foreign judgment in 
rem — Adjudicxttion on diatributixtn of 
personal esliUe .) — Where a ct. of the 
country ot domicil adjudicates upon 
the distribution of personal property 
that adjudication Is binding upon all 
the world Sc is not subject to review in 
the cts, of another country. 

It is for the ct. of the domicil to 
dotermiue whether its own proceedings 
are in rem or merely in personam^ Sc 
when that ct. dotormlnos that its pro- 
ceedings are in rem all foreign cts. must 
80 treat the proceedings, although thoy 
would not Iwj 80 recognised by the law 
of the country where tho judgment Is 
set up. — JONKS r. Smith, [1925] 2 
D. L. U. 790 ; 66 O. L, R. 550.— CAN. 


PART XIV. SECT. 4, SUB-SECT. 1. 

1215 iv. .1 — Re Hamar, 

Ex p. MoGuinty & Co. (1921), 63 
D. L. R. 241 ; 2 C. B. R. 137.— CAh. 

1215 V. .1 — Marshall v . 

Houghton, [19231 2 W. W. R. 553 ; 
33 Man. L. R. 16(J.— CAN. 

PART XIV. SECT. 4 SUB-SECT. 3. 

sb. A clion in Ontario against Ontario 
administrator — On foreign judgment 
against foreign administrator,] — Wh<irc 
ndminlHtrations are granted to different 
pci*sons in different states, they are so 
far deemed Indepeudcnt of each other 
that a judgment obtained against one 
will furnish no right of action against 
the other, to effect assets received by 
tho latter in virtue of his own ad- 
ministration. — B onn t*. Naitonal 
Trust Co.. [19301 4 D. L. R. 820 ; 05 
O. L. R. 033.— CAN. 

PART XIV. SECT. 4, SUB-SECT. 5. 

sd. Effect of — Foreign decree of 
divorce.] — On a petition for divorce 
it was shown that a decree of divorce 
to tho parties had hcon granted by a 
foKdgn ct. on the cross-coinplaiut 
of petitioner heroin, that rosi). subse- 
quently married the co-rcsi). in said 
suit, & that petitioner had allowed 
12 years to elapse without doing any- 
thing to question tho validity of tho 
foreign decree : — Held : even though 
that decree w’^as invalid here, tho 
petition should bo dismissed on tho 
grounds that petitioner had been 
“ accessory to '* tho adultery of which 
he now complained & had been guilty 
of “ unreasonable delay ** In presenting 
his petition. — Little v. Little. [1930J 
3 VT. W. R. 222 : 39 Man. L. R. 170 ; 
revsd., [1931] 1 W. W. R. 5 ; 1 D. L. R. 
S23 ; 39 Man. L. R. 20 1.™ CAN 

PART XIV. SECT. 6. 

1238 lli. While her 

husband, who had deserted her, was 
domiciled In Alberta, pltf. obtained 
against him In Colorado, where they 
had formerly lived, a judgment in the 
nature of a decree of judicial eepara- 
tlon & alimony. She sued in Alberta 
on that judgment, but abandoned that 
claim & asked for relief under an 
altomative claim for alimony : — Held : 
she was not estopped by the foreign 
judgment, & alimony granted. — D btro 
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V , Detro. [1922] 3 W. W. R. 690 ; 70 
D. L. R. 01.— CAN. 

k i. Identitg of subject'fnatter — 

Onus of proof .] — Quiokhtad r. McNeill, 
[1932] 4 J). L. R. 427.— CAN. 


PART XIV. SECT. 6. 

1241a 1. Effect of judgment to he 
considered by enforcing court — Judgment 
severable.] — The judgment of a foreign 
ct. comprising two parts, one of which 
may be enforced in Canadian cts., 
but tho other not, is det^med to be 
severable, & one part >vlll bo enforced 
thougii tho other rejected. 

It is tho duty of the ct. to decide 
for itsell tho substance of tho right 
sought to be enforced, irrespective of 
tho opinion which may have been 
expressed by the foreign ct. — Burchell 
V. Burchell. [1926] 2 D. L. R. 595 ; 
68 O. L. R. 515.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 1.— A. 

1243a i. To what judgments Act 
appliccdile — Since constifutwn of Irish 
Free Stale.] — Tho certificate of an 
English judgment may be registered 
under Judgments Extension Act, 
1868 (c. 54), in tho Irish Free State. — 
UiEVES V. O’CONOU, [1924] 2 I. R. 182. 
— IR. 

PART XIV. SECT. 7, SUB-SECT. 2. 

sm. By registration of English High 
Co^trt judgmorU — A"o suhniissum to 
jurisdiction.] — In a suit for divorce In 
the Divorce Dlv. of tho High Ct. of 
Justice in England, an appearance was 
entered by London agents, on behedf 
of a co-respondent residing in New 
Zealand, in error & without any in- 
structions to that effect. On an appli- 
cation to have the judgment for costs 
of the High Ct. registered in the 
Supreme Ct. so tliat it might bo en- 
forced in New Zealand; — Held: (1) 
co-respondent did not vohmtarily 
appear or otherwise submit or agree 
to submit to tho jurisdiction of that 
ct. ; (2) even if such entry of appear- 
ance did amount to submitting to the 
High Ct.'s jurisdiction. It would not 
bo just & convenient for the judgment 
to be enforced in Now Zealand. — 
Redhead v. Redhead & Crothers, 
[1926] N. Z. L. R. 131.— N.Z. 

80. Reciprocal Enforcement of Judg- 
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S17B-SEC3T. 2. — Op StTPERIOR COURTS OF UNITED 
Kingdom and Dominions (p. 471). 

Order to secure lump sum*] — See Husband 
& Wipe, No. 5469a, poet 


ia62a* Date from which Interest runs — ^No date 
fixed In Judgment,] — ^Douglas v. Forrest, 
No. 1044a, ante. 


Part XVI. — Practice and Procedure 


1272a. Not payment under garnishee order 
In England.]-^wiss Bank Oorpn. v. Bobh- 
MiscHB Industrial Bank, No. 1307a, post. 

1277a. .] — (1) Questions of procedure are to 

be determined by the lex fori, not by the lex 
loci contractus. 

(2) Semble : set-off is matter of procedure, 
&, as such, determinable by the lex fori . — 
MacFarlanb V. Norris (1862), 2 B. & S. 
783 ; 31 L. J. Q. B. 245 ; 6 L. T. 492 ; 9 
Jur. N. S. 74 ; 121 E. R. 1263. 

Annotation : — As to (2) Refd. Maspona y Hermano v. Mildred 
(1882), 9 Q. B. D. 630. 

1285a. Foreign receivers or ^signees in bank- 

ruptcy.] — Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in England. — 
Macaulay v. Guaranty Trust Co. op New 
York (1927), 44 T. L. R. 99. 

1289. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

1290. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

1292a. .] — Wright v. Simpson 

(1802), 6 Ves. 714 ; 31 E. R. 1272, L. C. 

Annotations : — Coiisd. Newton u. CJhorlton (1853), 2 Drew* 
333, Retd. Tho Vreede (1811), 1 Dods. 1 : Pennell v. 
Roy (1853), 3 DoG.M. &G. 126 ; Jackson t?, Dlgby (1854), 
2 W. R. 540 ; Strong v. Foster (1855), 4 W. R. 151 ; 
Madden v. M*Mullon (1860), 4 L, T. 180; Bailey v. 
Edwards (1864), 4 B. & S. 761 ; Belfast Banking Co. v. 
Stanley (1867), 15 W. R. 989 ; Liverpool Marino Credit 
(jo. V. Hunter (1867), L. R. 4 Eq. 62 ; Barber v. Mackrcll 
(1892), 68 L. T. 29. 

1306a. Governed by lex fori.] — Macparlane v. 
Norris, No. 1277a, ante. 

1307. Add. Annotations : — Dlstd. Swiss Bank Corpn. 
V. Boehmische Industrial Bank, [1923] 1 
K. B. 673. Consd. Sedgwick CoUins v. Rossia 
Insce. of Petrograd (1926), 133 L. T. 808 ; 
Richardson v, Richardson, [1927] P. 228. 


1307a. Garnishee proceedings — Payment of debt 
situate In England — Recognised by inter- 
national law.]-^udgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issu^ to attach a debt due from 
a London bank to the foreign corpn. : — 
Held : the judgment creditors were entitled 
to have an order nisi noutde absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
was recognised by international law as 
having that effect, & consequently there was 
no re^ risk of the garnishees being obliged 
to pay the debt over again to the foreign 
cor^n., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate in England, & 
is discharged m whole or in part by payment 
under a garnishee order in Engird, which is 
not mere procedure & is recognised in inter- 
national law (Bankbs, L.J.). — Swiss Bank 
Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B. 678 ; 92 L. J. K. B. 600 ; 128 
L. T. 809 ; 39 T. L. R. 179 ; 67 Sol. Jo. 423, 
C. A. 

Annotations : — Apld. Employere* Liability Absco. v. Sedgwick 
OoUinB (1926). 95 L. J. K. B. 1016. Ooiisd. RlohardBon v. 
Richardson, [1927] P. 228. 

1807b. .] — Defts., a co. incorporated 

in Russia, had a branch office in London, So 
had registered C. as their agent to accept 
service of any judicial process that might be 
issued against them. In 1918 defts.* busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1928 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ being served on C., & in 
default of appearance judgment was signed 
against defts. Pltfs. having obtained a 
garnishee order nisi to attach a debt due to 
defts. from third parties in England : — 
Held : as the debt owing from the garnishees 
to defts. was governed by English law, pay- 


ments Act, 1925 — Scope of Act.] — Re- 
ciprocal Enforcement of .Tudgments 
Act, 1925, does not permit the registra- 
tion of a judgment obtained in a 
province or territory of the Dominion 
of Canada to which tho Act applies 
unless the Judgment Is one which 
could be enforced by ac^tlon thereon 
in Alberta. The Act does not make 
the judgments to which it applies any 
less foreign ” judgments or any more 
directly enforceable than before the 
Act was passed, & does not alter the 
rules of private international law as to 
the recognition to be given to foreign 
judgments. Therefore a judgment 
obtained In another province, under 
the rules thereof permitting service 
ex Juris, against a deft, who was not 
Indent or present in that province 
ec did not sulimit to the jurisdiction of 
the ct, by contract or appearance is 
not one which is registrable under the 
^ “ person,** 

within the meaning of the Act, against 
whom a judgment may be registered. — 
Canadian Ckkdtt Men’s Trust 
AjasooN., Ltd. v. Ryan (Alta.), 11930] 


1 D. L. R. 280 ; [1029] 3 W. W. R. 
403.— CAN. 


PART XIV. SECT. 8. 

1254 1 . Authentication by seal of 
court — Or signature of judge .] — To 
satisfy Evidence Act, N. B., o. 127, 
8. 58, if the document sought to be 
proved be a foreign judgment, the 
authenticated oopy must either be 
sealed with the seal of the ot. in which 
the original is filed, or, in the event of 
such ct. having no seal, be signed by 
the judTO, or one of the judges of such 
ot. with a statement from him in 
writing that the ct. has no seal. — 
Harris v, Garson (1921), 67 D. L. R. 
682 ; 49 N. B, R. 91.--CAN. 

PART XVI. SECT. 1. 

1266 I. Wlwl are matters of procedure 
— Disability to sue — Statutes of limita- 
tion .] — The question whether tho 
enforcement of a right of action is 
barred by a statute of limitations, as 
distinguished from the question 
whether the right has been absolutely 
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extinguished, is one of procedure only, 
& is governed wholly by tho lex fori . — 
Colonial Investment & Loan Co. v. 
Marti 
fl92Y] 

PART XVI. SECT. 8, SUB-SECT. 1. 

fd. Liability to action for 

damages within jurisdiction — Attempt 
to return to country of residence.)^ 
Pltf. claimed $20,000 damages from 
deft., the cause of action being criminal 
conversation with pltf.*s wile. Deft, 
lived in U.S., but was here for a 
temporary purpose when pltf. had him 
arrested under an order to hold to ball. 
Pltf. in bis affidavit sworn on Jan. 30, 
on which the order was granted, stated 
that deft, hod arrived in Toronto that 
morning, & that he intended to leave 
for his own cmmtry that night, with 
intent to defraud pltf. of the damages 
ho had sustained : — Beld : in leaving 
Ontario he was not doing so with Intent 
to defraud pltf.. Sc was therefore 
entitled to be discharge. — R ice v. 
FLETCHER (1880), IS P.T^ 46.-~CAN, 


w (Man.),J._ . 

2 W. W. R. 94.- 


. R. 360 : 
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ment by the garnishees of the amount of the 
judgment debt Would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt, 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute. — Sedgwick Ooltjns & Co. 
v. Bossia Insukancb Co. op Petrograd, 
[1926] 1 K. B. 1 ; 96 L. J. K. B. 7 ; 133 
L. T. 808 ; 41 T. L. R. 663, C. A. ; ajfiTd. svb 
nom. Employers’ Liability Assurance 
CoRPN. V. Sedgwick Collins & Co., [1927] 
A. C. 96, H. L. 

Annotatiom : — Consd. Lazard Bros. & Co. v. Banque ludus- 
triello de Moscoo, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1931 ), 101 L. J. K. B. 65. Refd. Sabatior v. Trading 
Co., [1927] 1 Ch. 495 ; First Btuselan Insce. v. London 
& Lancashire Insce., [1928] Oh. 922; Bussian & 
Engrllsh Bank (19.32), 48 T. L. R. 282. 

1808. Add, Annotation: — Aa to (2) Refd. The 
Stream Fisher, [1927] P. 73, 

1809a. Rights of mortgagee of ship under 

French hypothdque — Claim for necessaries.] 
— ^Accordii]^ to French law, the mtgee. of a 
ship under a French hypotMqae^ although 
he has not the same right of property as that 
given by Merchant Shipping Act, 1894 (c. 60), 
in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected ujxin a French ship & 
claimants under a French hypoihi qne upon the 
ship : — Held : as the rights under the 
hypotheque must be determined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in rem, the claim of the necessaries men, 
according to the lex fori by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgees. — 
The Colorado, [1923] P. 102 ; 92 L. J. P. 
100 ; 128 L. T. 759 ; 16 Asp. M. L. C. 145, 
0. A. 

Annotations : — Distd. Tlu* Ziinirds (No. 1) (1932), 48 T. L. R. 
550. Refd. Rciniblica di*. (luatcmala r. Nuiioz, I1927J 1 
K. B. 609. 

1309b. Rights of ‘‘ship’s creditors” under German 
code — As against mortgagee & other neces- 
saries men.] — ^A German linu supplied bunker 
coal to a I^tvian steamship in a German port 
under a contract which was said to confer 
upon them a status known to German law as 
that of “ ship’s creditors.” The sliip was 
subsequently aiTcsted in England at the suit 
of other necessaries men sold by order of 
the English ct. Further claims were brought 
against her by a mtgee. & other necessaries 
men, & these, as well as the Gorman firm, 
in due course obtained judgment, in default 
of appearance, against the proceeds of the 
sale of the ship. On a motion to determine 
priorities it was argued for the German 
suppliers of bunkers that the law applicable 
was the German Commercial Code, by which 
” ship’s creditors ” wore given priority not 
only over other necessaries men but also over 
a mtgee., & also were given the equivalent of 
a maritime lien, which entitled them to follow 
the ship or her proceeds into the hands of 
subsequent owners ; — Held : any rights 

g ossessed by the claimants under German 
iw were of no value unless & until they were 


enforced by the arrest of the vessel in the 
(iermau cts. ; the question of prioiities must 
bo determined by the lex fori, imder which 
the claimants as necessaries men had no 
maritime lien or suecial rights over the heads 
of a mtgee. or other necessaries men. — T he 
Z iGiTRDS (No. ]), [1932] P. 113; 101 L. J. P. 
75 ; 48 T. L. R. 656. 

1818. Add, Annotation : — ^Dlstd, The LondoUi 
[1931] P. 14. 

1815a. Action relating to same subject- 

matter.] — ^An action in personam for damage 
occasioned by a collision in Scottish waters 
was commenced in the cts. of Scotland by 
the owners of the L, against the owners of 
the G, Subsequently the owners of the G. 
commenced proceedings in rem in England 
for the damage to their vessel against the 
owners of the L, & under threat to arrest 
obtained security from the owners of the Z., 
who thereupon applied by summons to stay 
the proceedings in the action in England : — 
Held : the ct. will not, as a matter of course, 
where there is an action pending in the 
XJnited Kingdom or any of the British 
Dominions, stay a second action commenced 
in respect of the same subject-matter, 
whethei* pltf. is or is not the same in both 
actions ; & the matter being one of discretion, 
in the circumstances of the present case no 
stay to be wanted. — The London, [1931] 
P. 14 ; 100 L. J. P. 67 ; 144 L. T. 376 ; 47 
T. L. K. 170 ; 18 Asp. M. L. 0. 180. 

1828. Add, Annotation : — Consd. The Golaa, [1926] 
P. 103. 

1381. Add, Annotation : — ^Refd. BUerman Linos v. 
Read, [1928] 2 K, B. 144. 

1332. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332a. .] — Ellerman Lines, Ltd. v. Read, 

No. 1135a, ante, 

1340. Add, Annotations: — Consd. Ellerman lines 
7 ’. Read, (1928J 2 K. B. 114; Re Vocalion 
(Foreign), Ltd. (1932), 48 T. 1.. R. 525. 

1345. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1348a. Scottish action for rectification 

of settlement] — W ti^on v, Wilson (1895), 
Times, Feb. 14 & Mar. 5. 

1351. Add, Annotation : — Consd, Vardy v. Smith 
(1932), 48 T. L. B. 0(51. 

1370. Add. Annotation: — Consd. Re Vocalion 
(Foreign), Lid. (1932), 48 T. L. R. 526. 

1372. Add, Annotation: — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 626. 

1378. Add, Annotation : — N.F. The London, [1931] 
P. U. 

1378a. .] — In respect of a collision in 

the Red Sea the owners of the J. issued a 
wi‘it in the Egyptian cts. against the owners 
of the M. & obtained bail. Shortly after- 
words the owners of the M, instituted a cross- 
action against the owners of the J,, also in 
Egypt. In Oct. 1927, the owners of the M. 
issued a writ in personam in England against 
the owners of the J., who entered appearance 
under protest & set down a motion to set 
aside the writ. In Dec, the owners of the 
M. discontinued their cross-action in Egypt : 
— Held : if the cross-action had still been 
pending the owners of the M, might have 
been put to their election, but they had 
already elected there was no justification for 
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staying the action in England, merely because 
they were defts. to an action in another 
country in respect of the same subject- 
matter. — The Janera, [1928] P. 65 ; 97 
L. J. P. 68 ; 138 L. T. 657 ; 44 T. L. R. 193 ; 
17 Asp. M. L. C. 416. 

Annotation: — Distd. The London. [1931] P. 14. 

1878b. Action in rem in one country — Whether 
stayed pending proceedings in personam by 
defendant in another country.] — ^T hb London, 
No. 131.5a, ayitc. 

1379a. .]— In 1924 pltfs. in- 

stituted an action in rem in the United States 
in respect of damage done by defts.’ ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, & the ship was 
arrested & released on bail being ^ven by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England^* &; on Feb. 27, 1926, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 : — Held : having 
obtained bail & so released the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.’ subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship to be arrested 
again, & the writ & all subsequent proceedings 
must be set aside. — The Golaa, [1926] P.103; 
95 L. J. P. 60 ; 135 L. T. 208 ; 42 T. L. R. 
414 ; 70 Sol. Jo. 776 ; 17 Asp. M. L. C. 35. 

1380. Add. Annotationa : — Distd. The Juno (1922), 
128 L. T. 671. Apld. The Golaa, [1926] P. 
103. Consd. The London, [1931] P. 14. Refd. 
The Goulandris, [1927] P. 182. 

1381. Add. Annotation : — Consd. The Juno (1922), 
128 L. T. 671. 


1383. Add. Annotations: — Folld. The Juno (1922), 
128 L. T. 671. Refd. The Golaa, [1926] P. 
103. 

1383a. .]-— On June 13, 1922, a 

British steamer a Finnish steamer were in 
coUisioh in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no ijro- 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the juris- 
diction of the English ctp., & an action was 
commenced, & the ship arrested Sd bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings m the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land ; — Held : no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British .owners from carrying on proceedings 
in England. — The Juno (1922), 128 L. T. 
671; 16Asp.M.L. 0.118. 

1387. Add. Annotation : — Refd. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. 


PART XVI. SECT. 6, SUB-SECT. 2.— B. 

b i. Indian courts .] — The case of 

Catron Iron Co. t. Maclurcn Is not an 
authority for the proposition that a 
ct. will not grant an injunction against 
a person who is not within its juris- 


diction, so that he would be subject to 
process of contempt. 

The position of cts. In India inter se 
is quite different from that of English 
cts. as regards foreign cts. — A. Milton 
it Co. V . OjTiA Automobile Enoineer- 


TNfi Co. (1930), I. L. R. 57 Calc. 1280.— 

IND. 

PART XVI. SECT. 6, SUB-SECT. 2. 

8 . Add varied on appeal^ 4 A. R. 
2G7.*' 
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CONSTITUTIONAL LAW. 

Part II. — The Title to the Crown. 

2. Add* Annotation: — Aa to (2) Consd. China Navigation Co. v* A.-G. (J982), 48 T. L. B. 375. 


Part III. — Relations between 

7a. In foreign parts.] — There is no legal duty 

on the Crown to afford by its military forces 
protection to British subjects in foreign 
parts. If, in the exercise of its discretion, 
the Crown decides to afford such protection, 
it may lawfully stipulate that it will do so 
only on the condition that the cost .slialJ be 
borne by those asking for it. 

Pltfs., an English shipping co. trading in 
the China seas, requested ihe Crown to 
provide armed guards to be placed on board 
their ships as a protection against internal 
piracy, which was a serious menace at the 
material time'. Armed guards having been 


the Crown and the Subject. 

I)rovided on the terms that they should be 
paid for by the pltfs., the latter claimed a 
declaration that as British subjects they were 
entitled to protection without payment : — 
Held : tliere was no duty on the Crown to 
afford military protection to pltfs. in foreign 
parts, if it did afford protection it was 
entitled to do so on such terms as it thought 
lit. — China Navkjation Co., I/td. v* A.-G., 
[1932] 2 K. B. 197 ; 101 L. J. K. B. 478 ; 147 
E. T. 22 ; 48 T. L. 11. 375, C. A. 

17. Add. Annotation : — Refd. Falcon t?. 

Players Film Co., [1926] 2 K. B. 474. 


Part IV. — The Royal Family. 

25. Add. Annotation : — Held. iJe Mason (1928), 97 L. J, Ch. 321. 


Part V. — The Royal Prerogative 


63. Add. Annotation : — As to (2) Consd. Nadan v. 
R.’, [1926] A. C. 482. 

54. Add. Annotation : — Refd. Nadan v. R., {1926] 
A. C. 482. 

58a. Crown cannot seize subject’s property with- 
out compensation — What amounts to seizure.] 

— Assuming that the Crown has no right at 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apply, 
to a case where property is actually taken 
possession of or used by the Govt., or where. 


by the order of a competent authority, it Is 
placed at the disposal of the Govt., & a mere 
negative prohibition, though it involves 
interference with an owner’s enjoyment of 
property, does not, merely because it is 
obeyed , caiTy with it at common law any right 
to compensation. — France Fenwick & Co. 
V. R., [1927] 1 K. B. 458 ; 96 L. J. K. B. 144 ; 
130 L. T. 358 ; 43 T. L. R. 18 ; 32 Com. Cas. 
116. 

AnTwiatioris Enslijii Shipping: Co. v. I. R. OomrB. 

(1927), 139 L. T. Ill : Knslpm Shipping Co. v. I. K. Comru. 

(1928), 12 Tax Cas. 11G9. 


Part VI. — The Crown in relation to the Executive. 

79. Add. Annotation : — Refd. Nixon r. A.-G., ham U. C., [1929] 1 K. B. 737; Nixon v. 

[1930] 1 Ch. 566. A.-G., [1930] 1 Ch. 666. 

81. Add. Annotation : — Refd. Brown v, Dagen- 


80. Add. Annotations : — Refd. 


PART 111. SECT. 1. 

b I. To govern dt protect — Statutory 
right to compenaaiion for civil com- 
motion — Lo8$ of right by recovery from 
insurer.'i — Lbbn t>. Executive (Council 
(President), [1928] 1. 11. 408. — IR. 

PART VL SECT. 2. SUB-SECT. 1. 

76 I. Public officers dt servayUs 
generally — Suspenewn of — Ifoldino of 
inquiryl-Couri cannot interfere .] — 
SouiKROOUT V. Union Government 
(Minister of Justice), [1920] App. D. 
296.— S. AF. 


Brown v. Dagen- ham U. C., 

81 il. — Pltf., 

man.'iiror of a railway under a con- 
tract made with the Govt, to be paid 
a stated salary & six months* salary 
if at any time he should be dismissed 
without Dotloe, was dismissed without 
notice: — Held: (1) he was entitled 
to recover Ids sLx months’ wages ; 
(2) the Crown was not liable for intiorest. 
— Nobi.e V. Newfoundland Govern- 
ment (1902), 8 Ndd. L. II. 671, 601.— 
NFLD. 

81 iii. .] — R. was, by 

Order in Council, appointed a member 
of the former Federal Appeal Board, 
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[1029] 1 K. B. 737. 

w'hich was created by 1.3 6; 14 Geo. 5, 
c. 02. By 20 & 21 Geo. 5, c. 25, the 
above statute ^vas repealed, two new 
tribunals formed, & R.’s position 
In consequence abolished. 11. now 
claimed that, as ho w^as re-appointed 
in 1928 for five years, ho is entitled to 
recover from tho resp. the balance of 
his salary for the unexpired term. No 
provision was made in the repealing 
statutes with regard to such payments : 
Held: (1) except where there is 
statutory provision for a higher t^mure 
of office, or, that the power of the 
Crown is otherwise expressly restricted, 
the Crown has by law authority to 



Cases 88— 186a. 


English and Empiee Digest Supplement, 


83. AM* AnnotaUona : — Consd. China Navigation 
Co. i\ A.-G. (1932), 48 T. L, K. 375. Raid. 
Brown u. Dagenham U. C., [J029] 1 K. B. 
737 ; Nixon r. A.-G., [1930] 1 Ch, 500. 

85. Add* Annotations : — Consd. China Navigation 
Co. V* A.-G. (1932), 48 T. L. K. 375. Refd. 
Nixon t\ A.-G., [1930] 1 Ch. 660. 

86. Add* Annotation : — Consd. China Navigation 
Co. V* A.-G. (1932), 48 T. L. B. 375. 

100. After the cross-reference following this case 
add as follows : — 

Extension of British jurisdiction in British 

protectorate.] — See Dependencies, No. 10a. 

Effect of recitals In.] — See Estoppel, Vol. 

XXI., p. 331, No. 1247. 

107. Add* Annotation : — Refd. Eshugbayi Eleko 
V. Nigeria Government, [1928] A. C. 459. 

110. Add* Annotation : — ^Refd. Buffy-Amell, etc. 

Co. V. R., [1922] 1 K. B. 599. 

122. Before this case add “ See, also, Crown 
Practice, Vol. XVI., pp. 481-491.’* 


136a. Statement of fact — Whether binding on 
court.] — Where a collision took place in the 
Bristol Channel, some 10^ or 124 miles from 
the English coa^ dD 9} or 7i miles from the 
Welsh coast, Sd the judge decided that the 
waters where the collision occurred were 
within the fauces ierrce Sc within the bodies 
of the counties of Devonshire Sc Glamorgan- 
shire, Sc, on appeal, the ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended : — Held : (1) (Atkin Sc Lawrbnos, 
L.JJ.) the statement of the A.-G. was 
binding on the ct. ; (2) (Bankeb, L.J.) 

the ct. was not necesearily bound to accept 
the information as conclusive, but having 
regard to the absence of authority Sc to the 
general trend of modem jurists to limit the 
width of the fauces ierrce within which there 
was territorial sovereignty, the ct. should 


dlsiuiHS at pleasure, cither its civil or 
iiiilitfiry olflcers, a condition to that 
elfoct. being an implied term of the 
contract of service ; (2) it Is a settled 
principle of law that public oflice is a 
distinctive thing & U not, contractual 
in its nature. — Reilly r. R.. [19321 
Ex. C. 14 ; (tffd** [1932] 3 D. L. U. 
529; y. C. R. 597.- -CAN. 

g 3 ii, .] — ^Apart from 

some special statutory provision, no 
action will lie against the Crown for 
1-he wrongful dismissal of a servant of 
Govt. This role of law Is hosed upon 
public policy & the prerogative right 
of the Sovereign. In Government of 
India Act, 1919, s. 96 b, the words 
** subject to the provisions of this Act 
& of rules maao theretmder every 
person in the Civil Service of the 
Crown in India holds office during 
His Majesty’s pleasure,*’ read together 
with r, 14 of the rules regarding the 
Oivli Services In India made by the 
Secretary of State providing for — 
proper departmental Inquiry, indicate 
that certain formalities must be 
observed before a civil servant can be 
dismissed. In so far as these formali- 
ties are alleged not to have been 
foUowed, pltf. has a cause of action. — 
Baboni V. Seoretaby of State for 
India (1929), I. L. R. 8 Ran. 215. — 
IND. 

c i, - ' Ordinance made under 

Noriftem 7"erritory Pltf. was a 

classified officer in the public service of 
Queensland in 1917. Ho was then 
appointed to the Commonwealth office 
of Director of Lands in th(^ Northern 
Territory, & he continued to hold the 
position until 1921, when the Governor- 
General in Council dispensed witli his 
services : — Held : the Crown had pow er 
to dispense, at will, with the services 
of pltf., who was appointed imder 
Ordinance No. 6 of 1913, made under 
the above Acts, & not under Common- 
wealth Public Seiwice Act. — ^T roweb 
V. The Commonwealth (1924), 34 
C. L. R. 587.— AUS. 

1 1 , Effect of Oovemment of 

India Act, 1919.] — Govt, of India Acts, 
1919, 8. 96b, does not abrogate the 
right of the Crown to dismiss Its civil 
servants at its pleasure, but reiterates 
that right Sc enacts that the same is 
only limited in so for as there are 
definite & special or particular rules 
laying down the method by which, or 
the circumstanexjs in which, that right 
is to bo exercised, — Btmai^achaban 
Batabyal V. Indian Museum Trus- 
tees (1929), I. L. R. 67 Calc. 231.— 
IND. 

f ii. - — Failure to ohserre 

coudifiouft pnrnU ht — J(rmedu ,\ — Where 


a public HCiYont has been discharged 
contmry to Act 27, 1923, that is to say, 
where the statutory conditions prece- 
dent to his lawdul dischatge have not 
been observed, he Is entitled, notwith- 
standing that ids discihargo is a nullity, 
to claim damages against the Grown for 
wrongful dismissal & is not limited to 
the rcnie<ly of having the irregular 
procedure set aside or the proper pro- 
cedure enforced. 

A Minister of the Crown, in dis- 
charging or pm*poi*ting to disehoigo a 
public officer under Act 27, 1923, does 
not act as a sei^aut of the Legislature, 
but. as a servant of the Crowui. — 
liBAMDAW V. Union Govkhnment 
(1931), 52 N. L. K. 57.— S. AF. 

g 1 , Retirement by Order in 

Council — No office named in Order — 
Hetirement from aft public officer *'] — 
Bryce v* R. (Can. Ex.), [1929] 3 
D. L. R. 138.— CAN. 


PART VI. SECT. 3. 

100 1. Order in Council — Under War 
Measures Act, 1914, s. 6 — Validity .] — 
PUGSLEY V. Garson, p. 383, V08t. — CAN, 

100 ii. Under Dominion Ixinds 

Act, R* S* C., 1886 (c. 5i)—VaHdiiy.}— 
Starlky V. New McDouGALi.-SEauR 
Oil Co., [1927] 2 W. W. R. 379 ; affd., 
[1927] 3 W. W .R. 464.— CAN. 

100 iii. Whether contract con 

stituled.] — Held: Orders in Oounoi 
issued pursuant to 46 Viet. c. 17 
SB. 49 & 50, authorising the Minister 
of the Interior to grant licenses to cut 
timber, did not constitute contracts 
between the Crown & proposed licensees, 
such Orders In Council being revocable 
by the Crown until acted upon by the 
granting of licenses under them. — 
Bulmer V. R. (1894), 23 S. O. R. 488.— 
CAN. 

100 iv. .P-tStewart V* 

Jones (1900), 19 P. R. 227.— CAN. 

100 V. Based on mistake of fact 

— Wfiether binding on CYoian.]— The 
Crown is not bound by an Order in 
Council passed inadvertently & on 
mistake of fact. — Quebec, Montreal 
& Southern Ry. Co, v. R. (1914), 15 
Kxoh. C. R. 237.— CAN. 

100 vl. Sufficient memorandum 

in writing of agreement] — Held: an 
Order in Council ought to be regarded 
aa a sufficient expression in writing of 
an agreement to pay on the part of tho 
Crown. — Lamarre & Co. v. R., [1923] 
Exch. O. R. 174.— CAN. 

100 vli, Aulhorising contract — 

Scope of authorUy.y—Held : an Order 
in Council authorising the Minister to 
enter into a contract for the removal 
of clay, sand Sc myel, tendered for at 
a given price, does not carry with it 
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any authority to add anything to or 
to vary the scope of the contract 
beyond the ambit of the Order in 
Council. The introduction of a clause 
purporting to be part of the anihorised 
contract, throwing upon the contractor 
the obligation to remove, at the same 
price, material of another class than 
that mentioned in the Order in Council, 
Is beyond the authority conferred by 
said Order in Council. — National 
Dock & Dredging Corpn., Ltd. v, 
R., [1929] Ex. O. R. 40.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— A. 

am. Whether power to begin action in 
county court by informatton.h^ll. v, 
COIJUAN, [1930] 1 D. L. U. 523; [1929] 
3 W. W. R. 385 ; 62 Can. 0. C. 186 ; 
38 Man. L. R. 330.— CAN. 


so. Department of Attorney-General — 
Manitoba Temperance Act, s. 68.1 — 
The Department of the A.-Q. referred 
to in the above sect, is to bo dis- 
tinguished from the A.-G. — R. 
(Thompson) v. Hammatt (Man.), 
[1926] 3 W. W. R. 350.— CAN. 


sp. Meaning of — In statute ,] — 
Wherever the words ** Attorney - 
General ” are used without qualifica- 
tion in a code or In a statute of Quebec, 
they have reference to the Attorney - 
General for Quebec. — J>eopi.e’s Hold- 
ing Co., Ltd. V. A.-G, or Quebec, 
[1931] S. 0. R. 452,— CAN. 


sq. Misapplieaiion of pouters dele- 
gated by Provincial Legislature .] — 
Tho delegate of a provincial Le^s- 
lature can no more usurp lndin»ctly 
tho functions of the Parlio-ment of 
Canada than can the Legislature itself, 
& It Is tho duty of the cts. to interfere 
to protect the subject from such an 
illo^timate exercise of powers founded 
upon oblique motives. On appeal 
from tho dismissal of an action for on 
injunction restraining the defts. from 
taking further proceedings under 
Security Frauds Prevention Act, 1930, 
in alleged pursuance of ** delegated 
authority ” imd(jr sect, 10 of said Act : 
— Held : deft. A.-G. by & through his 
delegated representative had un- 
oonsUtutionally misapplied tho powers 
delegated to him. In that the purpose of 
his proceedings was to aid a criminal 
prosecution, something which was not 
contemplated by tho Act, with the 
result that tho federal field had been 
just as much invaded, even if indi- 
rectly, as if tho primary invasion bad 
been accomplished diiectly by tho 
passing of an Act which in Its terms 
was a violation of the B, N. A. Act. — 
MoGbb V* PooLBY, [1931] 8 W. W. R. 
65, 140 ; 4 D. L. U. 475 ; 56 Can. C. C. 
325 ; 44 B. C. R. 338.— CAN. 
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be ^ded by the information so given. — 
Thh Faghrnbs, [1027] P. 811 ; 96 L. J. P. 
183 ; 188 L. T. 30 ; 43 T. L. B. 746 ; 17 
Asp, M. L. O. 326 ; auh nom - The Faobbnbs, 
Cornish Coast (Owners) v. Socibta 
Nazionalb di Navioazionb, 71 Sol. Jo. 
634, C. A. 

136b. ,] — Kngeubcb V. Musmann, No. 

418a, post, 

162. Citations For “ [1920] 1 Ch. 107 read 
“ [1921] 1 Ch. 107.” 

158a. Admiralty — ^Action against — ^Description in 
writ.] — ^By 1 & 2 Geo. 4, c. 03, s. 9, the 
principal officers & comrs. of the navy for 
the time being were empowered to bring & 
maintain any action of ejectment or other 
proceeding for recovering possession of lands, 
etc., vested in them, & to bring, maintain, or 
defend any otlier action in respect of the said 
lands, etc. ; & it was enacted that, in any 
such aetion, they should be called by the 
name of “ the principal ofHccrs & comrs. of 
His Majesty’s navy,” without naming any 
of them ; & that such action or suit should 
not abate by the death, resignation, or 
removal of such comrs., or any of them. By 
subsequent statutes, the powers & authorities 
of those comi's. were transferred to & vested 
in “ the comrs. for executing the office of 
Lord High Admiral of the United Kingdom.” 
A writ of summons, addressed to ” the comre. 
for executing the office of Lord High Admiral 
of the United Kingdom,” requiring them to 
appear in an action of debt at the suit of the 


pltf., was served upon A., one of the comi’s., 
upon no one else. Upon a motion, on 
behalf of A., to set aside the writ, & the copy 
service thereof, for irregularity, the affi- 
davits disclosed that the action was brought 
to I'ecover arrears of half-pay alleged to be 
due to pltf. : that it was not com- 

petent to the ct., in dealing with such a 
motion, to enter into the consideration of 
whether the action was maintainable or not ; 
for that, inasmuch as 1 & 2 Geo. 4, c. 93, 
6. 9, enabled some actions to be brought 
against the comrs. by the description con- 
tained in this writ, there was no irregularity 
in the process itself ; &; to determine, upon a 
smnmary application, that the cause of 
action was not within the statute, would be 
to deprive pltf. of his right to review their 
decision by writ of error. 

The comrs. of the navy afe not a corpn. : 
semble, therefore, that the pi‘oi>er mode of 
serving them mth proct^ss would be by 
delivering a copy to each of them. — ^W illiams 
V. Admiralty Co]mr8. (1861), 11 C. B. 420; 
2 L. M. & P. 456 ; 20 L. J. C. P. 246 ; 17 
L. T. O. S. 200 ; 16 Jur. 42 ; 138 E. R. 636. 

153b. — Service of writ.] — ^W illiams 

V, Admirai.ty Comrh., No. 153a, ante, 

165. .Add, Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. I.. K. 376. 

167a. Air Council — Whether corporation.] — 
Semble : the Air CouncU is not a corpn. — 
Maokenzie-Kennedy V. Air Council, [1927] 
2 K. B. 617; 96 L. J. K. B. 1145; 138 
L. T. 8 ; 43 T. L. B. 733 ; 71 Sol. Jo. 633, C. A. 


Part IX. — ^The Crown in relation to the Law 


175a. — Rookbwood’s Case (1696), Holt, 

K!. B. 683 ; 90 E. R. 1277 ; sid) nom, R. v, 
Rookwood, 18 St. Tr. 139, 186. 

AiiiioUdimis : — Held. II. V. Kinloch (1746), 18 State Tr. 39.5 ; 

Howard v. SWploy (1803), 4 East, 180 ; It. r. Dully (1849), 

7 State Tr. N. S. 795 ; Mulcahy v, R. (1867), 16 W. R. 

446. 

214a. .] — U, V, Crosby {alias Philips) (1695), 

1 Ld. Raym. 39 ; 6 Mod. Rep. 15 ; 12 Mod. 
Rep. 72 ; 2 Salk. 689 ; 12 State Tr. 1291 ; 
Holt, K. B. 753 ; Skin. 578 ; 91 E. R. 923. 

Annotations : — Reid. R. r. Davla & Carter (169.5), 5 Mod. 

Rep. 74; The VUlo do Varaovio (1817), 2 Doda. 174; 

Hlnka’ Case (1845), 1 Den. 84 ; he Barber (1850), 15 

L. T. O. S. 600. 

218a. .] — In 1833, A, was con- 

victed of felony & transported. At this 
time his wife was entitled to a fund, con- 
tingently on her surviving her mother. In 
1846, A. obtained a conditional pardon, 
available in all places except the United 
Kingdom. The mother died in 1838, & the 
wife in 1862. On a petition by the Crown 
for payment, the ct., without deciding the 
right, merely ordered payment to the 
a&ninistrator of tlie wife . — Rr Hahrington's 
Trusts (1860), 20 Beav. 2i ; 54 E. R. 533. 
233. Add. Annoiedions -Refd. Nichol v, Fearby, 
Niohol V. Robinson, [1923] 1 K. B. 480 ; A.-G. 
V, Still (1927), 44 T. L. R. 102. 

PART VI, SECT. 10. 

■b. No power to waive dakitory 
conditions,] — A department of the 
Govt, cannot waive the performance of 
any of the conditions imposed by the 
legislature. — P eck v, R. (1884), 1 
B. C. R. pt. 2, 11.— CAN. 


240a. Claim that right of administration of pre- 
mises vested In Crown — Crown must be 
represented.] — Government House, Sydney, 
was built upon Crowm land about 1845 as a 
residence fur the Governor of New South 
Wales, A. with the stables of a former 
I'esidence, was' continuously so used until 
1900. From 1900 to 1912, by an anange- 
ment between the Governments of the 
Commonwealth & of the Sl^to, the premises 
were occuiiied by the Goveruor-Genei’al, & 
another residence was provided for the 
Governor of the >State. In 1912, this arrange- 
ment having come to an end, the State 
Government threw the grounds attached to 
the liouse open to the public & took steps to 
convert the stables into a school of music. 
By the New South Whales (Jonstitution Act, 
.1855 (c. 64), s. 2, all “ waste lands ” in the 
then colony were placed under the control 
of the local Legislature. The A.-G. for New 
South Wales, at the relation of residents in 
the State, filed an information praying for 
declarations that the house & grounds were 
vested in Ilis Majesty, dedicated to the 
public purpose of a residence for the 
Sovereign’s representative in New South 
Wales, & that neither the Governor of New 
vSoutli Wales nor the Governor in Council had 

lies against It for e«jts done in 
its ofi6olal capacity. — RATTKNBcmY v. 
Land Settlicment Board, [1928] 3 
D. L, R. 382 ; [1928] 2 W. W. R. 475 : 
39 B. 0 . R. 523 ; on appeal^ [19291 
1 D. L. R. 242.— CAN. 


80 . Land SeiUement Board ,] — The 
Land Settlement Board created by 
Land Settlement & Development Act, 
1924 (c. 128), is a department of the 
Government, Sc there being nothing iu 
said Act or other statutes which gives 
it a right to sue or be sued, no action 
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power to interfere with or alter that purpose, 
& for an injunction restraining the resp. (as 
representing the State Government Sc 
ministers) from otherwise using the house & 
groimds : — Held : (1) the suit was not main- 
tainable, since no trust had been declared or 
charity established, Sc the action complained 
of was that of the State Executive Sc within 
its competence, whether the house Sc grounds 
were waste lands ” within above sect, or 
not ; (2) the proceedings were not properly 
constituted since it was claimed that the 
light of administration of the premises was 
in the Crown in the right of the United 
Kingdom, but the Crown in that right was 
not represented before the cts. — A.-G. for 
New South Wales v, Williams, 1 1916] A. C. 
573 ; 84 L. J. P. C. 92 ; 112 L. T. 786 ; 31 
T. L. K. 171, P. a 

264a. .] — Bidoood v. Davies (1826), 6 

B. & C. 84 ; 9 Dow. & By. K. B. 153 ; 5 
L. J. O. S. K. B. 64 ; 108 B. B. 384. 

266. For “ Chaplain to King read 

Royal chaplain.^’ 

266a. S. P. Winter v, Dibdin (1844), 13 M. Sc W. 


25 ; 2 Dow. Sc L. 211 ; 13 L. J. Ex. 203 ; 3 
L. T. O. S. 164 ; 153 E. B. 11. 

Annotation -ApW. Harvey e. Dakins (1849), 3 Exob. 266. 
272. Add^ Citation 48 L. J. Q. B. 456. 

284. Add. Ciiationa : — 66 Sol. Jo. 218 ; affd.^ 
[1922] P. 122. 

287. Add. Annotation : — Refd. Bobinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

290. Add. Annotation: — Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. 0. 88. 

291. Add. Annotation: — Consd. A.-G. for Straits 
Settlmts. V. Pang Ah Yew, [1925] A. 0. 655. 

292. Add. Annotations: — As to (1) Refd. Wigg v. 
A.-G. for Irish Free State, [1927] A. C. 674. 
As to (2) Refd* A.-G. for Ontario v. McLean 
Gold Mines Co. (1926), 95 L. J. P. C. 217; 
Buislip-Northwood Urban District Council 
V. Lee (1931), 145 L. T. 208. Generally, Refd. 
Jaeger v. Jaeger Co. (1927), 44 B. P. C. 437. 

298. Add. Annotation Nixon v. A.-G., 

[1930] 1 Oh. 600. 

293a. Indemnity Act as defence.] — In 1018 the 
suppliant, who was then a jewelry dealer in 


PART IX. SECT. 5, SUB-SECT. 5. 1 

sd. In proceedings concerning (meslions 
of legislative jurMiction.] — Where, in 
proceedings between private suitors, 
the validity of an Act of a provincial 
legislature is questioned, the A.-Q. 
of the province will be heard on the 
question of provincial legislative jurls- 
diotion. — Citizens Ins. Co. v. John- 
ston, Cass. Dig. 2nd. ed. 678. — CAN. 

PART IX. SECT. 6, SUB-SECT. 1. 

h (p. 523) i. For iort.\ — An 

action sounding in tort does not lie 
against the Crown. — Creelman & 
Verge v. R. (1920), 62 D. L. R. 390 ; 
20 Exch. C. R. 198.— CAN, 

h (p. 623) li. fir. p. Yates v. R. 
(1920), 20 Exch. C. R. 175.— CAN. 

h (p. 523) iii. fir. P. Manseau v. R., 
[1923] 1 D. L. R. 25 ; [1923] Exch. 
C. R. 21.— CAN. 

h (p. 523) iv. .] — An action 

in tort does not lie against the Crown, 
except under special statutory 
authority. — Theriault v. R. (Que.) 
(1917), 16 Exch. C- R. 253 ; 39 D. L. R. 
705.— CAN. 

h (p. 623) ▼. .] — In an 

action against the Govt, of Ceylon to 
recover for damage caused to a steam- 
ship by grounding in Colombo harbour 
in a berth to wliich she had been takem 
by a Govt, pilot: — Uetd: it was not 
necessary to decide whether in Ceylon 
the Crown could be made liable in tort 
under Roman Dutch law, but having 
regard to the considered decision of the 
Supreme Ct. of Ceylon in Colombo 
Flectric Tramway Co. v. A.-Q., & 
inasmuch as the question in Ceylon 
W8W whether any particular part of 
Roman Dutch law had been recognised 
there, very clear arguments would be 
required t<i induce the Judicial Com- 
mittee to reverse that decision. — 
British I^troleum Co., Ltd. v. 
A.-G. FOR Ceylon, [1926] A. C. 147 ; 

95 L. j. P. C. 86 : 1.34 L. T. 305 ; 42 
T. L. R. 166.— CEYLON. 

h (p. 523) vi. For fraud.] — It is 

not competent to prove that the Crown 
has been guilty of fraud ; nor can the 
Crown bo held liable for the fraud of 
Its officers. — Re Frost Brothers, 
[19251 2 D. L. R. 339 ; [19251 2 
W. W. R 459.— CAN, 

291 xiv. — action 

of damages does not lie against the 
Crown In respect of a wrongful act 
committed by one of its servants. — 
Macorboor V. Lord Advocate, [1921 1 
S. C. 847.— SCOT. 


291 XV. • (1) 

no action in tort wUl lie against the 
Grown except where &; when such 
right of action is given by Statute ; 
(2) the act of the Crowm In paying the 
expenses of & incidental to the funeral 
& burial, is referable to the grace & 
bounty of the Crown & did not consti- 
tute an acknowledgment by it of a right 
of action. — JouBKRT V. R., [1931] 
Ex. O. R. 113 ; 4 D. L. R. 164.— CAN. 

j (p. 524)1. .]— 

Welden V. Smith, [19241 A. C. 484. — 

AUS. 

^J(P. 524) 11.;; 

Robinson v. State op South Aus- 
tralia, [1929] A. C. 469. P. C.— AUS. 

y (p. 524). Add ** revsd., 30 S. C. R. 
42.” 

y (p. 525) i. .h- 

Leolero V. R. (1920), 62 D. L, R 324 ; 
20 Exch. C. R. 236.— CAN. 

y(p. 525)ii. 

Held : the Crown was liable in damages 
under Public Utilities Act, b. 31, for 
an accident caused by a fallen telephone 
wire lying on the public highway, being 
part of a system of wires erected & 
maintained by the provincial Depart- 
ment of Railways Sc Telephones. — 
ZORNES V. R.. Hamilton V. R.. [19221 2 
W. W. R. 1179 : 67 D. L. R. 733.— CAN. 

y(p. 525) ili. 

The suppliant was wounded by a 
bullet fired, during target practice, 
from the rifle range at Cote St. Luo. 
in the District of Montreal. Ho filed 
a petition of right claiming damages for 
the injury he thereby sustained : — 
Held : the rifle range was not a ” public 
work,” within Exchequer Ct. Act, 
50 Sc 61 Viet. o. 16 (D.). s. 16 (c), & 
the Oown was not liable. — Larose v. 
R. (1900), 6 Exch. C. R. 425.— CAN. 

y(p. 525)iv. .] — 

About 11.30 a.m. on Feb. 10, 1928, 
suppliant, while entering the Ottawa 
Post Office to purchase stamps, was 
struck on the head by an icicle falling 
from the coping of that building, 
causing her Injury. An employee of 
the Public Works Dept, who had full 
charge & care of the roofs of Govt, 
buildings, especially that of the Post 
Office, Sc whose duty it was to remove 
snow Sc icicles therefrom, passed the 
building twice on the morning of the 
accident, first between 8 Sc 8.30 Sc 
again between 9.30 & 10 o’clock, but 
claims no snow or loe needed to be 
removed : — Held : the omission of tho 
officer, whose duty it was to keep roofs 
free of snow Sc ice, to notice the presence 


of icicles Sc to remove them, when ho had 
ample time to do so before the acci- 
dent, constituted negligence, making the 
Crown liable for tho damage resulting 
from such careless omission. — Johnson 
V. R.. [1931] Ex. C. R. 163.— CAN. 

y (p. 625) V. 

Contributory negligence.] — At about 
9 p.m. on Nov. 15, 1921, one C. drove 
on to a wharf, Montreal Harbour, 
with his two children to visit some 
friends who were employed in trans- 
ferring freight from a shod on tho wharf, 
rented to private companies, to a ware- 
house in the city. C. bad not been 
sent by his employer, had no business 
tiioro & went solely to amuse himself. 
C. liad l)een di'inking & was under the 
influence of liquor. He w^as making 
a nuisance of himself Sc when told to 
go, got Into his car and drove straight 
into tho canal. Sc all wore drowned : — 
Held : as C. had no business on the 
wharf on the evening of tho accident 
Sc was there by tolerance, the Crown 
under such cii’cumstanccs was under 
no obligation or duty to him. The 
accident was tho result of deceased’s 
in(d)riatcd condition & he was the 
victim of his own condition Sc con- 
duct. — Legault V, R., [1931] Ex. C. R. 
1C7.— CAN. 

y(p.525)vi. 

Rocnox r. i;., [1932J Ex. (J. K. 161.-- 

CAN. 

h (p. 525) i. Services rendered to 

committee.] — Tho Crown is not liable 
upon a claim for the services rendered 
by any one to a commlttoo. — Kimmitt 
V. R. (1896), 5 Exch. C. K. 130.— CAN. 

If i. For excess of salaries ^ed 

db approved by Oovemor-OeneraX in 
CouturZ. J—Bubboughs tJ. R. (1891). 
20 S. O. R. 420.— CAN, 

ff ii. Wrongful acts of police in 

course of duty.] — Members of the police 
force are primd facie servants of the 
Crown, Sc by virtue of the Crown 
Liabilities Act, 1910, tho Crown is 
primd fade liable for wrongful acts 
CK)mmltted by a member of that Fore o 
In the course of bis duty. In order to 
escape liability it is not sufficient for 
tho Oown to show that the police 
officer was performing a statutory duty. 
To take tho case out of the Act there 
must be a lack of one or more of the 
osaontials of the law relating to master 
Sc servant such as that the police 
officer was performing a duty of a 
ersonal nature which made him in* 
ependent of the control of the Crown 
pro hac vice. — Union Govt, v, Thobne, 
(1930] App. D. 47.— S. AF. 
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Petrograd, deposited certam jewelry with the 
British consul, who was in charge of the 
embassy premises, & owing to difficulties in 
the way of the consular officers obtaining 
money the suppliant agreed that the consul 
might sell the jewelry & use the proceeds for 
His Majesty’s service. The jewelry was put 
in a locked leather bag kept in a safe at the 
embassy. Persons claiming to be repre- 
sentatives of the Soviet Govt, entered the 
embassy & arrested everybody, & afterwards 
the bag was found to have been cut open Sc 
the contents taken. In 1026 the suppUant 
claimed the value of the jewelry, but the 
Porei^ Secretary repudiated liability, Sc the 
suppliant brought a petition of right. The 
A,-G., by demurrer, submitted that there 
was no ground of claim as the facts disclosed 
showed the absence of negligence, &, secondly, 
he put in an answer & plea that the claim was 
barred by the Indemnity Act, 1920 (c. 48) : — 
Held : (1) the facts stated in the petition did 
not negative the possibility of the proof of 
negligence Sc the demurrer must be over- 
ruled ; (2) the claim was barred by the 

Indemnity Act, 1920 (c. 48), & there must be 
judgment for the Crown on the answer Sc 
plea relating to that Act. — Bucknall v, R. 
(1930), 46 T. L. R. 449, C. A. 

306. Add. Citaiion 48 L. J. Q. B. 455. 

317. Add, Annotation : — Refd. A.-G. for Ontaiio 
V. McLean Gold Mines Co. (1926), 95 L. J. P. C. 
217. 


324a. Civil action against Crown servant — By 
private person — ^Discretion of court to order 
trial at bar.] — ^Andebson v. Gobbie (1894), 
10 T. L. R. 383, C. A. 

339a .] — In proceedings by information on 

the revenue side of the K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown. — 
A.-G. V. Guy Motobs, Ittd., [1928] 2 K. B. 
78 ; 97 L. J. K. B. 421 ; 139 L. T, 311. 

344. Add, Amioiaiions : — Consd. Re Letters Patent 
No. 139,207,ReOarbomt Akt., [1924]2 Oh. 53. 
Reid. Swift v. Board of Trade, [1926] 2 K. B. 
131. 

845. Add, AnnotcUion : — ^Refd. Re Letters Patent 
No. 139,207, 22c CarbonitAkt., [1924] 2 Ch. 63. 

346. Add. Annotation : — Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 63. 

348a. In proceedings under Patents Sc 

Designs Acts.] — Appets. applied by originating 
summons under Patents Sc Designs Act, 
1907 (c. 29), s. 29, as amended by Patents Sc 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Govt, department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedmgs, preliminary to hearing of the 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to tne ordinary 


PART IX. SECT. 6, SUB-SECT. 2. 

304 ii. .] — K. V. Perreault 

(1922), 66 I), b. K, 071 ; 21 Exch. 
C. R. 355.--CAN. 

Bd. Jiefcrencc to head of depart- 

ment .] — Under Exchequer Ct. Act of 
CJanada, s. 38, any claim a grain et the 
Crown may bo prosecutoci by petition 
of right or referred to the ct. by the 
head of the department in connection 
with the administration of which the 
claim arises. A claim by applts. for 
compensation in respect of the repudia- 
tion of a contract was so referred by the 
^Unister of Railways & Canals. Sub- 
sequently the Crown applied for leave 
to withdraw the reference : — Held : 
the claim arose ** in connection with 
the adrainist.ratlou *” of the Depart- 
ment of Railways & Canals & came 
within sect. 38. & leave m\ist be 
refused. — DomNioN Buii.dixg Coupn., 
Ltd. r. R. (1929). 46 T. L. R. 22, P. 0. 
—CAN. 

PART IX. SECT. 6, SUB-SECT. 3. 

sf. Right to plead demur toaethcr.] 
— In a common law action the Crown 
is entitled to plead & demur together 
without obtaining leave of the ct. — 
DEMTSiTai 1’. Richardson (1931), 21 
Tas. L. J{. 75.— AUS, 

PART IX. SECT. 6, SUB-SECT. 4. 

317 1. Addition of Aitomey-General — 
Action affecting rights of Croum — 
Petition of right not applicable .} — 
This was an appeal by the A.-G. for 
Manitoba from an order by which ho 
was adde<l as a deft, to an action 
brought against the University of 
Manitoba to enforce agreements under 
w'hich pltfs. had agreed to donate 
certain land as a site for the University 
on the condition that the University 
expended a certain amount of money 
on the grounds & in the erection of 
buildings. I’ltfs. had transferred to 
the University all of the land originally 
contemplated except 25 acres which, 
under an agreement with the provincial 
Govt., they transferred to the provlnco 
08 a site for a school for the deaf. 
The agreements with the Unlvei’sity 


were confirmed l»y an ordcr-in-council 
which also authorised the execution 
of the agreement made with the Oown. 
intfs. alleged that these agreements 
wore interdependent, & that there 
w'as In reality a trl-partito bargain 
whorol)y the Govt, entered into the 
airangement previously made by the 
Governors of the University, furnishing 
$500,000 for a school for the deaf as 
part of the general scheme for the 
erection of educational buildings. 
This contention the A.-O. denied. 
Pltfs. asked for specific performanoo & 
for an injunction restraining the 
University from doing anything at 
variance with its contract with pltfs., 
& from accepting any money from the 
Crown for the erection or maintenance 
of university buildings elsewhere than 
on said site. No relief was asked for 
against the Crown ; all that was sought 
with respect to It was a declaratory 
judgment that the contracts and 
order-in -council were not ultra vires : — 
Held : the appeal should be dismissed, 
for the iH3a8onfi : (a) the A.-G. siiould 
be a party to this action to represent 
public interests which he alone can 
servo. Moreover his presence was 
necessary to make any declaratory 
judgment which might bo given 
binding upon the Crown ; (b) petition 
of light is not the proper remedy in 
f.iiia case, for there was no direct oloim 
made ac^nst the Crown ; (c) the cose 
falls within the ambit of cases whore 
the A.-G. la properly joined. — Tuxedo 
Holding Co., Ltd. v. University op 
Manitoba & A.-G. fob Manitoba, 
11930] 1 W. W. R. 464 ; 3 D. L. H. 
250 ; 38 Man. L. R. 506 ; affg., [1930] 

1 D. L. R. 435.— CAN. 

PART IX. SECT, 6, SUB-SECT. 6, 

337 vi, .J — Estoppel cannot be 

invoked against the drown. — R. v. 
Tessier (1921), 21 Exch. C. R. 150.-— 

CAN. 

339 iii. .] — A subject has no 

right to set off in an action brought by 
tlie Crown. — R. (Minister op Agri- 
culture for Saskatchewan) r. 
BouRKE, [1926] 3 D. L. R. 637 ; [1925] 

2 W. W. R. 397 ; 19 Sask. L. R. 483.— 
CAN. 


339 iv. .] — A right of set-off 

does not exist against the Crown. — 
R. V, British American Bank Note 
Co. (1901), 7 Exch. C. R. 119.— CAN. 

o i. .] — A counterclaim cannot 

be pleaded against the Crown as of 
right. — A.-G. FOR Ontario t?. Russell 
(1921), 64 D. L. R. 59 ; 49 0. L. R. 
103.— CAN. 

o ii. .] — A subject has no right 

to counterclaim in an action brought 
by the Crown. — R. (Minister of 
Agriculture for Saskatchewan) v. 
Bourkf.. [1925] 3 D. L. R. 537 ; 
11925] 2 W. W. R. 397 ; 19 Sask. L. R. 
483.— CAN. 

sm. Whether action brought in right 
name.] — In an action oonoeming trans- 
actions under Soldiers Settlement Act, 
defts. contended that the action should 
have boon brought in the name of the 
Soldiers Settlement Board & not in that 
of the Crown : — Held : action properly 
instituted In that of the Crown. — R. v. 
SAYWARD IhiADlNG & Ranching Co., 
Ltd., [19241 Exch. C. R. 15.— CAN. 


PART IX. SECT. 6, SUB-SECT. 7.— A. 


sp. Croum Costs Act^ R. S, B. C., 
1911 (c. 61 ) — Effect of.] — Held: not 
to apply to the Crown in right of 
Dominion, the statute not making it 
clear in express terms or by necessary 
intendment that the reference is to the 
Crown other than In right of the pro- 
vince only. — Montreal Trust Co. v. 
R.,[192411 D.L.R.1030 ; 1 W. W. R. 
667 ; 33 B. C. R. 280.— CAN, 

sq. Crown Costs Act. R. S. B. C., 
1924.] — Crown Costs Act, R. S. B. C., 
1924, forbids the awarding of costs 
either in favour of or against the 
Crown as represented by the Govt, of 
the province of British Columbia. — 
R. V. Conway (B. C.), [1929] 3 W. W. R. 
268 ; 52 Con. Grim. Caa. 161.— CAN. 


St. .] — Crown Costs Act, H. S. 

B. O., 1924, does not apply to a prose- 
cution under a Dominion Act. On 
dismissing an appeal from a conviction 
under such an Act, costs wore, there- 
fore, given to the Orowm. — R. v. 
Tronson, [1932] 1 W. W. R, 537. — 
CAN. 
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rule as to costs, ^ on two occasions orders 
were made requiring appcts. to give security 
for costs. After the hearing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention foxmd 
to have been made on behalf of the Govt, 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt, to 
make use of it thereafter without payment. 
On the question how the costs ought to be 
borne: — Held: (1) under that part of 
Patents So Designs Act, 1919, which autho* 
rised proceedings against a Go'H. department, 
there was no express mention of costs, So the 
authority to deal with them was derived from 
the general jurisdiction of the ct., So the ct. 
had, Uierefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing ; (2) having regard to the orders 
that had been made before the hearing of the 
motion, So particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs. — Be Losttebs 
Patent No. 139,207, Re Carbonit Akt., 
[1924] 2 Ch. 63 ; 93 L. J. Ch. 309 ; 131 L. T. 
89 ; 40 T. L. K. 421 ; 68 Sol. Jo. 476 ; 41 
R. P. O. 203, 0. A. 

Annotation: — As to (1) Consd. Swift v. Board of Trade 

[19261 2 K. B. 131. 

,] — See , generally. Patents. 

348b. As to validity of patent — Action 

against Air Council.] — Held: there was no 
reason for departing from the ordinary rule 


that the Crown neither paid nor received 
costs. — ^Rowland v. Air Council, [1923] 
W. N. 72. 

867. Add, Annotation -Apld. Pathe of Prance v. 
Harris, Same v, Mansbridge <1926), 42 
T. L. R. 760. 

868. Add, Annotation Re Letters Patent 

No. 139,207, Re Carbonit Akt., [1924] 2 Oh. 63. 

873. Add, Annotations: — As to (1) Apld. Sterling 
Trust V. 1. E. Comrs., I. R. Comrs. v. Sterling 
Trust (1926), 12 Tax Oas. 868. Consd. 
Birmingham Corpn. v, I. R. Comrs., [1929] 
2 K. B. 187. Refd. Luipaard’s Vlei Estate So 
Gold Mining Co. v, I. R. Comrs. (1930), 99 
L. J. K. B. 330. 

878a. Arbitration to assess compensation for 
requisitioned goods.] — In assessing the com- 
ensation to be paid for bacon requisitioned 
y the Pood Controller under Defence of the 
Realms Regulations : — Held : the arbitrator 
had no power to order the Crown to pay the 
costs of the reference So award.-— Swift So Co. 
V, Board of Trade, [1926] 2 K. B. 131 ; 95 
L. J. K. B. 834 ; 135 L. T. 391 ; 42 T. L. R. 
461, C. A. 

Annotation Inglewood Pulp & Paper Co. v. New 

Brunswick Electric Power Commission, [1928] A. O. 492. 

876. Add, Annotation : — Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Oh. 
53. 

882. Add, Annotation: — ^Refd. R. v. Provisional 
Government (General of the Forces) (1922), 
67 Sol. Jo. 126. 

384a. “.] — Wolfe Tone’s Case (1798), 

27 State Tr. 013. 


Part XII. — The Crown in Foreign Relations. 


887. Add, Annotations: — As to (1) Folld. White, 
OhOd So Beney v, Simmons, White, Child 
So Beney v. Eagle, Star So British Dominions 
Insce. (1922), 127 L. T. 571. Consd. I^zaid 
Bros. So Co, V. Banquo Industrielle de Moscou, 
lizard Bros. So Co. r. Midland Bank, Ltd. 
(1931), 101 L. J. K. B. 05. Refd. Duff 
Development Co. v, Kelantan Government, 
[1024] A. C. 797; Russian Commercial & 
Indu^rial Bank v, Comptoir D’Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098. 
As to (2) Apld. The Jupiter (1924), 93 L. J. P. 
166. Generally, Refd. Musmann v, Engelke 
(1927), 43 T. L. R. 685. 

887a. Decrees of Russian Soviet Government 

— Effect of.] — The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt, against its own subjects in 
respect of pioperty situate in its own territoi^. 

In 1918 a section of Russian revolutionaries 
took So retained possession of movables in 


Russia belonging to pltf. against her wUl. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt, as 
the de jure Govt, of Russia. In 1928 the 
movables in question were sold in Russia 
by the Soviet Republic to defts., who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or conversion : — Held : the action 
failed, as the ct. could not inquire into the 
validity of the acts of a foreign sovereign 
Power which had been recognised by the 
Govt, of this country. — ^Paley (Princess 
Olga) v, Wbisz, [1929] 1 K. B. 718 ; 98 L. J. 
K. B. 465 ; 141 L. T. 207 ; 46 T. L. R. 366 ; 
73 Sol. Jo. 283, 0. A. 

J — See, also, Companies, 

Nos. 8523, 8624, 8627a, ante, 

On liability of Russian 

reinsurance company under reinsurance 
treaties.] — See Insurance, No. 712a, poet. 


part IX. sect. 6, SUB-SECT. 7.— 0, 

1 1. On appeal .] — Under Crowm 

CoBtB Act, K. 8. B. C., c. 61, coetH of an 
appeal cannot be given against tho 
Crown, though costs In tho lower ct. 
may by diwjctlon of the ct. — li. v. 
Caskik (1922), 70 D. L. R. 215; 38 
Can. Grim. Cas. 198. — CAN. 

t ii. Under IHre Marahai 

Act, 1921 (c. 16).] — A local assistant to 
the fire marshal in carrying out the 
duties imposed on lilm by the above 
Act is an “ officer, servant or agent of 


& awjting for tho Crown ” within Crown 
Costs Act, R. S. B. C., 1911 (c. 61), & 
costs of an appeal to the county ct. 
may be given against a local assistant 
to tho fire marshal. — Watson v. 
Howard, [1924] 4 D. L. R, 664 ; [1924] 
3 W. W. R. 404 ; 34 B. C. R. 449.— 
CAN. 

t iii. Under Summary 

Convictiona Act, R. S. B, 1924 
(c. 246).)--^rown Costs Act, R.S. B.O., 
1924 (c. 62), is a bar to the awarding 
of costs against tho Crown on an 
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appeal under Summary Convictions 
Act, R. 8. B. 0., 1924, form a con- 
vlotlon for an offence against Govt. 
Liquor Act, 11. 8. B. C., 1924 (o. 146), 
— R. V. MoLakk, R, V. Noon, [1927] 
1 W. W. R. 701 ; 47 Can. CHm. Oas 
208 ; 38 B. C. R. 306.— CAN. 

t iv. In procudinoa by eredttor — 

Crown adminieirator of inteatate^a estate,} 
— Reid : neither the Crown nor the 
A.-O. liable for costs. — Oabteb v, 
A.-Q. or Pbinob Edwabd Island* 
[1926) 4 B. L. R. 1106.--CAN. 
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• Cancellation of life assurance.] 

— See CoNFLiOT of Lawb, No. 640b, ante. 

887b. Declaration by representative of foreign 
Sovereign as to ownership of property — How 
far conclusive.] — declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
nor conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ot. is concerned. — Thej Jupiter (No. 3), 
[1927] P. 260 ; 97 L. J. P. 33 ; 137 L. T. 333; 
43 T. L. R. 741 ; 17 Asp. M. L. 0. 260, C. A. 

Annotation: — ^Beld. First Knsslan lusce. v, London & Lan- 
cashire Insce.. U928] Ch. 922. 

888. Citaiicm: — For “Coop. Pr. Oas. 501; 9 
L. J. 0, S. Oh. 216 ; 47 B. R. 619, L, 0.,*’ 
read “ Coop. Pr. Oas. 601 ; 47 B. R. 619 ; 
eub rwm. Thompson v, Barclay, 9 L. J. O. S. 
Ch. 216, L. 0. ; previous proceedings (1828), 

6 L. J. 0. S. Oh. bI” 

389. Add. Anfu>tation : — Refd. Poster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 

1 K. B. 470. 

891. Add, Annotations : — ^Refd. The Tervaete, 
[1922] P. 269; Bngelke v. Musmann, [1928] 
A. 0. 433. 

392. Add. Annotation : — As to (2) Refd. The 
Tervaete, [1922] P. 259. 

894. Add. Annotations : — Consd. Duff Develop- 
ment Co. V. Kelantan Government, [1924] 
A. C. 797. Refd. The Tervaete, [1922] 

P. 269 ; Be Bjomstad & Ouse Shipping Co., 
[1924] 2 K. B. 673 ; Compania Mercantile 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816; The Jupiter 
(1924), 93 L. J. P. 166; The Jupiter (No. 3) 
U927), 137 L. T. 333; Bngelke v. Musmann, 
[1928] A. C. 433. 

395. Add. Annotation : — As to (2) Refd. Dickinson 
V. Del Solar (1029), 45 T. L. R. 637. 

396. Add. Annotation : — Refd. Musmann v. 
Bngelke (1927), 96 L. J. K. B. 824. 

401. Add. Annotation : — ^Apld. The Tervaete, I 
[1922] P. 259. 

408. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Krassin (1921), 38 T. L, R. 259. 

409. Add. Annotation : — Consd. Musmann v. 
Bngelke (1927), 96 L. J. K. B. 824. 

411. Add. Annotation: — Consd. Bngelke v. Mus- 
mann, [1928] A. 0. 433. 

412a. Chief of mall department — Within privilege.] 

— Held : the rule as to immunity from civil 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the chief of 
the mail department of the United States 
Bmbaesy in London. — Assurantie Com- 
PAONIB BXCELSIOR V, SMITH (1923), 40 
T. L. R. 106, 0. A. 

418. Transfer paragraphs (2) to (6) to No. 421, 
post. 

Annotations : — ^For the existing annotations 
read “Refd. Be Republic of Bolivia Bx- 
ploration Syndicate, [1914] 1 Ch. 139.** 

418a. Evidence — Settlement by Attorney-*General 
on instructions of Foreign Office.] — A state- 
ment made to the ct. by the A.-G., on the 
instructions of the Foreign Office^ as to the 
status of a person claiming immunity from 
judicial process on the ground of diplomatic 
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privilege, whether as ambassador or as a 
member of the ambaissador’s staff, is con- 
clusive. 

Deft, in an action in the K. B, Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
& filed two affidavits in support of his 
application. Pltf. applied for leave to cross- 
examine deft, upon his affidavits. The judge 
ordered deft, to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, & on the invitation of 
the ct. informed them that deft, had been 
appointed a member of the staff of the 
German Ambassador under the style of 
consular secretary, & had been received in 
that capacity by the British Govt. : — Held : 
(1) the statement of the A.-G. was binding 
on the ct., & deft, was entitled to diplomatic 
privilege ; (2) (Lord Dunedin) apart from 
that statement, the order for the cross- 
examination of deft, would have been 
justified. — B ngelke v. Musmann, [1928] 
A. 0. 433 ; 97 L. J. K. B. 789 ; 139 L. T. 
586 ; 44 T. L. R. 731, H. L. ; r&vsg. S. C. 
sub nom, Musmann v. Bngelke, [1928] 1 
K. B. 90, C. A. 

421. After the catchwords insert paragraphs (2) 
to (5) from No. 413, anfc, substituting the 
numbers “ (1), (2), (3), (4),“ for “ (2), (3), 
(4), (5).** 

Citations : — For “ No. 413, ante,’’* read 
“ (1832), 1 Cp. & M. 117 ; 1 Dowl. 688 ; 3 
Tyr. 184 ; 2 L. J. Bx. 13 ; 149 B. R. 338.“ 

Annotcdions : — As to (1) Consd. Parkinson v. Potter (1885), 
16 Q. B. D. 152. As to (3) Consd. Parkinson v. Potter 
(1885), 16 Q. B. D. 152. BMd. Fngelko v, Musmann, 
[1928] A. C. 433. 

421a. Liability to be cross-examined to 

ascertain status.] — Bngelke v. Musmann, 
No. 418a, ante, 

422. Add. Annotation : — Refd. Bngelke v. Mus- 
mann, [1928] A. C. 433. 

425. Add. Annotation : — Refd. Bngelke v. Mus- 
mann, [1928] A. C. 433. 

427. For “ No. 413, an<6.** read “ No. 421, ante.** 

429. Add. Annotation : — Refd. Bngelke v. Mus- 
mann, [1928] A. C. 433. 

430. Add. Annotation : — Refd. Musmann v. 
Bngelke (1927), 96 L. J. K. B. 824, 

431. Add. Annotation : — ^Refd. Bngelke v. Mus- 
mann, [1928] A. C. 433. 

432. Add. Annotation : — ^Refd. Musmann v. 

Bngelke, [1928] 1 K. B. 90. 

435. Add. Annotation: — As to (2) Refd. Musmann 
V. Bngelke (1927), 96 L. J. K. B. 824, 

436. For “ No. 413, ante,** read “ No. 421, ante.** 

445. For “ No. 413, ante,** read “ No. 421, ante.’* 

447. Add. Annotation : — Refd. Musmann v. 
Bngelke (1927), 96 L. J. K. B. 824. 

447a. .] — Bngelke v. Musmann, No. 418a, 

ante, 

462a. No waiver of privilege from execution.] 

— An ambassador in this country is entitled 
to complete immunity from the jmnsdiction 
of the local cts. exc(mt in cases in which he 
submits to or invites the jurisdiction. Where 
an ambassador, sued as administrator to an 
intestate’s estate, has submitted to the 
jurisdiction down to judgment, 60 an order 
has been made determining his liability to 
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pay money into ct., he can still assert his 
immunity from process by way of execution 
& set up Diplomatic Privileges Act, 1708 
(c. 12), as an answer to an application for 
leave to issue execution against his personal 
property. — Ee Suajrez, Suarez v, Suarez, 
[1917] 2 Ch. 131 ; 86 L. J. Oh. 673 ; 117 
L. T. 239 ; 33 T. L. B. 405 ; 61 Sol. Jo. 524. 

465. Add, Annotations : — Consd. Dickinson v, Del 
Solar (1929), 45 T, L. B. 637. Refd. Engelke 
V, Musmann, [1^28] A. C. 433. 

465a. By order at diplomatic superior.] — 

Deft., who was First Secretary of the Peruvian 
Legation, took out a policy of insurance 
against legal liability to members of the 
public in connection with the driving of his 
motor car, the policy providing that “the 
assured . . . shall not in any way act to the 
detriment or prejudice of the (insurance) 
co.'s interests,*’ & that “ the co. is entitled 
to take absolute control of all negotiations & 
proceedings.’* Pltf. brought an action for 
personal injuries against deft., & the latter 
served on the insurance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 


on behalf of deft., &, as the Peruvian Minister 
forbade deft, to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 
liability on the ground that deft, had broken 
the conditions of the policy b>[ insisting that 
the plea of diplomatic immuuity should not 
bo raised : — Held : the privilege of diplomatic 
immunity was waived by the entry of appear- 
ance without protest. — Dickinson v, Del 
Solar, [1930] IK. B. 376 ; 99 L. J. K. B. 162 ; 
142 L. T. 66 ; 45 T. L. B. 637. 

Sect. 5.—PASSPORTS (Vol. XI., p. 543). 

474a. Property of the Crown.]— A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 
property of the Crown & not the “ property “ 
of the bkpt. within Bkpey. Act, 1914 (c. 59). — 
Be SUWALSKY, SUWALSKY V. TRUSTEE & 
Official Bbcbivbr, [1928] B. & C. B. 142. 

Forgery of.] — See Criminal Justice Act, 1925 
(c. 86), s. 30. 


Part XIII. — ^The Crown in 

477. Add, Annotation: — Generally t Refd. Nether- 
lands-American Steam Navigation Co. v, 
Procurator-General (1925), 42 T. L. B. 81. 

483. Add, Annotation: — As io (1) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

487a« -.] — By a policy of insurance 

effected on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf. a certain 
sum “ in the event of peace between Great 
Britain & Germany not being concluded on 
or before June 30, 1919.” On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange & deposit ratifica- 
tions of the treaty until Jan. 1920. In an 
action brought by pltf. against deft, upon the 
policy in Aug. 1919 ; — Held : peace had not 
been concluded between these Powers on 


relation to War and Peace. 

or before June 30, 1919, within the policy, 
& pltf. was therefore entitled to succeed in 
the action. — Kotzias v, Tysbu, [1920] 2 
K. B. 69 ; 89 L. J. K, B. 529 ; 122 L. T. 795 ; 
36 T. L. B. 194 ; 15 Asp. M. L. C. 16. 
Annotatiirn : — FoUd. Llord v. Bowrlng (1920), 36 T. L. R, 
397. 

487b. — .] — For the purpose of a contract 

to pay a sum of money “ if peace is not 
declared ” by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace. — 
Lloyd v, Bowrinq (1920), 36 T. L. B. 397. 

487c. Whether subject’s debt discharged.] — 

Troner V. Hassold (1670), 1 Cas. in Ch. 173 ; 
22 E. B. 748. 

487d. S, P, Weymberg v. Touch (1669), 1 Cas. in 
Ch. 123 ; 22 E. R. 724, 


PART XII. SECT, 3. 

469 i. Whether consent of legislature 
necessary — Interference with private 
rights.] — In CDanada or Groat Britain a 
treaty does not confer, as between the 
state & the subject, or as between 
subjects, any rights upon the latter : — 
Held : therefore, the Ashburton Treaty 
i*elating to water rights, never having 
been 'valiclatod by statute, is no part 
of the law of this country, but It is 
binding in hououi* on the Crown & 
Its successors. — ffc Akrow River & 
Tributaries Sijde & Boom Co., 
11032] 8. C. R. 40.5 ; 2 D. L. R. 250. - 
CAN. 

PART Xm. SECT. 2. 

487 i. Treaty . of peace — Ratification 
by sovereign authority necessary.] — Re 
00th Battalion, Winnipeg Rifles, 
[19231 1 W. W. R. 37.— CAN. 

487 li. Jietween Great Britain 

enemy countries — Date of signing — 
Effect <m option to purchase.] — PaRRY 
u. DtTNX’AX (1921), 65 D. L. R. 761 ; 
[1921] 2 W. W. U. 879.~CAN. 

PART XIII. SECT. 3. SUB-SECT. 1. 

tf. Order in Council under War 
Measures det, 1914, s, 6 — Validity.}-- 


Held : the oraission of an averment 
that the Governor In Council deemed 
an Order advisable for the welfare of 
Canada by reason of the existence of 
real or apprehended war, did not winder 
the Order in Council Invalid. — Puosley 
r. Garson (1922), 50 N. B. R, 414.— 
CAN. 

sg. Calling out nviliiia— Liolnlity for 
expenses — Whether on Dominion or 
Province.] ~Tho question referi'od to 
this ct. was w^hether the jirovinoe of 
Nova Scotia was liable, or not, to pay 
to the Dominion of Canada all expenses 
& costs Incurred by the latter by 
reason of part of the active militia of 
Canada being called out & serving In 
aid of the civil power in the county of 
Capo Breton in 1926, in a case of riot, 
upon a requisition, made by the 
A.-G. of Nova Scotia in the foim 
prescribed by s. 85 of the Militia Act, 
which included an undeitaking by 
him that these expenses & costs would 
be paid to thf) Dominion Govt, by the 
province : — Held : the question should 
be answered In the negative. Sects. 
SO to 90 of the Militia Act repose certain 
powers in the person occupying the 
position of A.-(i. in the province for 
the time being, but tho cxerclso of 
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these powers does not in any way 
deT>end upon tho consent of tho 
Lieutenant-Governor or of the pro- 
vincial legislature. The Militia Act 
envisages the A.-G., not in his capacity 
as A. -(3. to His Majesty as the Sovereign 
Head of tho province, but as a person 
in whom certain powers arc vested Sc 
on whom certain duties ai*© laid by 
tho statute. Tlieso scicts. apply to 
every province & go into operation 
independently of the scope of the 
A.-G.'s authority to bind the provlnoo 
in respect of the expenditure of moneys 
for such purpose. Thorofoi*© these 
enactments do not contcunplate a 
duty to pay, proceeding finim a con- 
tract between tho province & the 
Dominion. The rovenui^s of the 
province are vested in His Majesty as 
the supreme head of tho province, & 
tho rignt of appropriation of all such 
revenues belongs to the leidslature of 
t he province exclusively. Sentble : the 
A.-G., whose duties, in so far as now 
material, include tho suptwislon of the 
administration of justice within the 
province, has no statutory authority 
to undertake tho payment now 
demanded by the Dominion : the 
subject matters oomprised within the 
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496* Add, Annotation : — Refd. Cayzer, Irvine v. 
Board of Trade (1926), 96 L. J. K. B. 1054. 

498. Add. Annotation: — Refd. Oommercial So Estates 
Co. of Egypt V. Board of Trade, [1926] 1 
K. B. 271. 

499. Add. Annotations : — As to (1) Refd. Federated 
Coal So Shipping Co. v. R., [1922] 2 K. B. 42. 
As to (4) Refd. A. So B. Taxis v. Secretsiry of 
State for Air, [1922] 2 K. B. 328 ; Matthey 
V. Curling, [1922 ] 2 A. C. 180 ; Re Colnbrook 
Chemical So Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289 ; Commercial So Estates 
Co. of Egypt V. Board of Trade, [1925] 1 K. B. 
271 ; Rowland So Mackenzie-Kennedy v. Air 
Council (1927), 90 L. J. Ch. 470. Generally t 
Refd. Netherlands-American Steam Naviga- 
tion Co, V. Procurator-General (1925), 42 
T. L. R. 81; Prance Fenwick v, R., [1927] 

1 K. B. 458. Generally, Refd. Austrian 
. Property Administrator v. Russian Bank for 

Foreign Trade (1931), 47 T. L. R. 550. 

499a. Under Indemnity Act, 1920 (c. 48) — 

“ Direct loss or damage ” — What is.] — Claim- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned So 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt, under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried So failed to acquire 
premises temporarily, took the only reason- 
able course ; they bought other premises, 
fitted them for use as a garage, So transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt, retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the difi’erenco between the amount 
they had expended in acquiring the substi- 
tuted premises So fitting them for use as a 
garage on the one hand, & the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of “ direct loss or damage incurred or 
sustained by reason of interference with 
their “ property or business ” within sect. 

2 (!) (h) of the above Act : — Held : ** direct 
loss or damage ” may inchide consequential 
damage. So the item claimed could not bo 
entirely excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must bo assessed by the 
W^ar Compensation Ct. — A. So B. Taxis, Ltd. 
V. Secpetary of State fob Aib, [1922] 2 
K. B. 828 ; 91 L. J. K. B. 779 ; 127 L. T. 
478 ; 38 T. L. R. 671 ; 66 Sol. Jo. 633, C. A. 

499b. Duty of tribunal assessing com- 1 


pensation.] — Observations on the question of 
the extent of the duty of the^ War Com- 
pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issu^ 
of fact So their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
law. — ^Moffat Hydbopathio Co., Ltd. v. 
Secretary of State fob War (1924), 40 
T. L. R. 643 ; 68 Sol. Jo. 535, H. L. 

606a. Certificate that taking necessary — 

Mode of granting.] — (1) Where land is being 
acquired compulsorily for military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect. ; but 
even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 67). — Hutton v. A.-G., [1927] 1 Ch. 
427 ; 96 L. J. Ch. 285 ; 137 L. T. 20 ; 43 
T. L. R. 166 ; 71 Sol. Jo. 169. 

506b. Conditions precedent to assessment of 

compensation — Whether Crown in possession.] 
— Hutton v. A.-G., No. 606a, ante. 

507a. Costs of establishing claim to fund in Court.] 

— Three guineas is a proper simi to allow to 
each successful claimant to a fund in ct. for the 
costs of establishing his claim. — Watebton v. 
Hurt (1870), 39 L. J. Ch. 425. 

512. Add. Annotations : — As to (2) Refd. Federated 
Coal So Shipping Co. r. R., [1922] 2 K. B. 
42 ; Rowland v. Air Council (1923), 39 
T. L. R. 228. Generally, Refd. France Fen- 
wick V. R., [1927] 1 K. B. 458; Bourne- 
mouth- Swanage Motor Road So Ferry Co. v. 
Hai’vey, [1930] A. O. 549 ; Farnworth v. 
Manchester Corpn., [1929] 1 Iv. B. 533. 

515a. Closing of public footpath over 

land acquired.] — The ct. refused an applica- 
tion by the Air Ministry under sect. 6 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they bad purchased under sect. 3 of the Act 
for an air depot. — Secretary op State fob 
War V. Middlesex County Council (1923), 
39 T. L. R. 357 ; 21 L. G. R. 291. 


Hiipcrvifilon of the adniiiiiKtration of 
justice would not embrace authority to 
ent(»r into such an undertaking. — 
Re Teoopb in Cape Breton, Heier- 
ENOE, 11930] S. C. R. 554 Sful) 'twin, 
A.-G. OP Canada v. A.-G. of N.S., 
[1930] 4 D. L. li. 82.-~CAN. 


PART XIII. SECT. 8, SUB-SECT. 3.— A. 

499 i. Whether owner entitled to com- 
pensation — PossessRm taJeen for piir- 
poBes of defence.] — R. v. Brown (1920), 
60 D. L. R. 312 ; 20 Exch. C. R. 30.-- 

CAN. 

49911 ^ .]— -7icW.* a portion of 

a building ocsoupiod by the Govt, as a 
recruiting station was not a ** public 
work within Exch. Ct. Act, s. 20 (c). 
— WotTB Co. V. R„ Powers v. R. 


(1921), 63 D. L. K. 647 ; 63 S. C. R. 
141— CAN. 

499a 1. Under Indemnity Act, 

1920 (r. 48 ) — Basis of assessment]— 
A distillery requisitioned during the 
war, owing to a fire while it was in the 
Qovt.'e possession, could not be used 
for distmlng for nearly three years 
after Jan. 19. 1919, at which date 
the prohibition against distilling was 
withdrawn. The proprietors having 
claimed compensation for loss of 
profits during the three years : — Held : 
the loss of profits was duo, not to the 
war, blit to the requisition & the fire, 
So the basis upon which compensation 
foU to bo assessed was the prices 
obtainable for whisky during the three 
yoois, taken In oonjunotlon with the 
other oiroumstaneoB actually exist- 
ing during that period. — Mackenzie 
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BROTiiEiis w. The Admiralty, [1925] 
S. C. (H, L.) 32.— SCOT. 


PART XUI. SECT. 3. SUB-SECT. 7. 

sm. Requisition under Order in 
Council — Powers of Dominion Govern- 
ment .] — In virtue of Order in Council 
dated Nov, 24, 1916, passed under 
War Measures Act, 1914 : — Held : the 
Dominion Govt, was empowered to 
roQuisition ships in its own name &. as 

S rincipal So not os agent for the British 
lovt., & the Minister of Marine So 
Fisheries, acting thereunder, had no 

S ower to vary same by adding to or 
erogating therefrom . — Re Gaston, 
Williams & Wiomore So Gaston, 
Williams So Wiomore Steamship 
OORPN. V. R. (1922), 66 D. L. R. 242 ; 
21 Exch. C. R. 370.— CAN. 
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621. Add. Annotation: — Generally ^ Reid. Finance 
Fenwick v. R., [1927] 1 K. B. 468. 

526. Add. Citaiion : — 15 Asp. M. L. O. 205. 

Add. Annotation : — As to (3) Distd. A.-G. 
V. Royal Mail Steam Packet Oo., [1922] 2 
A. O. 279. 

526a. Power to impose payment ior licence to sell 
ship to foreigner — Recovery of money paid — 
Indemnity Act, 1920 (c. 48), s. 1 (1).]— The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
suppliants £U3 a condition of granting them 
a licence to sell a steamship to a foreigner 
the payment to him by suppliants of 230,800. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawiul 
authority to impose a condition or to exact 
the payment, which suppliants had paid 
under protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
groimd of demurrer was that a petition of 
right would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money had & 
received by the Shipping Controller & now in 
the hands of the Crown, that their claim 
so grounded was not a proceeding for or in 
respect or on account of any act of the 
Shipping Controller, & therefore was not 
within the terms of the Act : — Held : the 
allegation that suppliants* money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an essential 
part of suppliants* case, from which the 
claim for money had & received arose ; & 
as such act was one to which the above 
sub-sect> applied, the petition of right was 
barred by that sub-sect. — ^Bristol Channel 
Steamers, Ltd. v. R. (1924), 131 L. T. 608 ; 
40 T. L. R. 560 ; 68 Sol. Jo. 771. 

526b. .] — The Shipping Controller, 

purporting to act under the authority of 
Defence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the money so paid : — 
Held: (1) the imposition of the condition 
was illegal, ^ the payment was not a volun- 
tary payment ; (2) the petition of right was 
barred by the above sub-sect. ; it was not 


open to suppliants, by waiving the tort of 
the illegal exaction ^ suing for money had 
A; received, to bring the case within par. (b) 
of the proviso to the sub-sect., for the case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought under sect. 
2 (1) (5) ; (3) (Bankes Sargant, L.JJ.) 
suppli^te failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, h do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort. — ^B booklb- 
BANK, Ltd. V. R., [1926] 1 K. B. 52 ; 94 
L. J. K. B. 26 ; 132 L. T. 166 ; 40 T. L. R. 
869 ; 69 Sol. Jo. 106 ; 16 Asp. M. L. 0. 415, 
0. A. ; revsg., [1924] 1 K. B. 647. 

Annotatimkf^ : — A» to (1) Consd. China Navigation Go. v. 
A. -a. (11)32), 48 T, L. R. 376. Ah to (2) FoUd. Marshal 
.Shipping (*o. v. R. (11)26), 41 L. R. 286. Consd. 
Copper lOxpori Asfiocn. Tnc. r. McrHoy Docks & Harbour 
Hoard (1032). 48 T. L. R. 642. Generally, Reid. Bristol 
Channel Steamers r. R. (1924), 131 L. T. 008; Hardio 
& Lane r. Chilton (1927), 90 L, .1. K. H. 1040. 

526c« .] — Suppliants were re- 

quired in 1919 by the Shmping Controller 
to pay £20,000 to the Exchequer as a 
condition of his giving them permission to 
sell a steamship to a foreigner, &; they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ^ound that the demand was 
unlawful : — Held : as the demand, was 

made in the bond fi^ belief that the Shipping 
ConlaroUer was entitled to make it & as he 
was purporting to act in the execution of his 
duty the Crown was protected by the above 
sub-sect. — Marshal Shipping Co. (in 
LIQUIDATION) V. R. (1925), 41 T. L. R. 
285. 

626d. Transfer of liabilities incurred 

by Shipping Controller to Board of Trade — 
Whether action maintainable against Board 
of Trade.] — (1) Pltfs. in 1922 brought an 
action against the Board of Trade for money 
had & received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pltfs. in 1919 
by the Shipping Controller under colour of 
his office, & it was alleged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, & that 
“ All . . . liabilities . . . incurred by the 
Shipping Controller . . . shall be tran^erred 
to the Board of Trade.** The “ Board of 
Trade ’* is the name given by statute to an 
unincorporated committee of the Privy 
Cotmcil. On an application to strike out the 
writ on the ground, that the Board of Trade, 
as a department of the Crown, could not be 
sued ; — Held : the intention of the Order 
was to transfer to the Board of Trade as a 


525 1 . CompcTisation for re^isitioned 
ship — To what amount claimant entitled 
— Comparison with rate in United 
States better guide than English raie .\ — 
Re Gaston, Williams & Wigmore & 
Gaston, Williams & Wigmore Steam- 
ship OORPN. V. R. (1922), 66 D. 3^. R. 
242 ; 21 Iftxch. C. K. 370.~-CAN, 

525 U. .] — Lemay V, R. 


(1922), 68 D. L. R. 489 ; 21 Exch. C. R. 
364.— CAN. 

625 iii. Who entitled — Charterer 

or owner.] — Whereas the right of action 
against the Grown is at common law 
in the owner & not In the charterer ; — 
IlfM ! the true intent, meaning Sc 
spirit of WarMeasurcs Act, 1914, e. 7, 
is to maintain Sc preserve to the 
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subject any rights possessed by him 
at common law, Sc which he previously 
had notwithstanding that Act; Sc 
that sect, does not confer upon him 
any new rights to compensation in 
addition to those which he otherwise 
enjoyed. — W arner Quinlan Asphai/t 
O o. V. R., [19231 Exch, C. R. 195.— 
CAN. 
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Govt, department the personal liabilities, 
if any such there were, of the Shipping Con- 
troUer for any wrongful acts coznmitted by 
him in his ofhce, & the Board was liable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the aboye-mentioned circumstances be sued 
as a Govt, department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
pexsonidly. 

(3) Wbiere an official of a Govt, department 
wrongfully extorts a sum of money from a 
subject for the use of the Grown ds the 
injured party waives the tort : — Qu. : whether 
he can sue the official personally as for money 
had &i received, or whether his only remedy is 
not by petition of right against the Crown. — 
MABSHAn SmppiNa Go. v. Board of Trade, 
[1923] 2 K. B. 343 ; 92 L. J. K. B. 901 ; 129 
L. T. 644 ; 89 T. L. B. 416 ; 67 Sol. Jo. 639 ; 
16 Asp. M. L. C. 210, C. A. 


AnnotoHoTiB : — As to (1) Befd. Q. S. & W. Ry. of Iroland o. 
R., [1924] 2 E. B. 450. As to (3) Befd. Brooklebank v. R., 
[1924] 1 K. B. 647. OenerdUy, Befd. Bristol Chaim^ 
Stoamera v, R. (1924). 131 L. T. 608. 


Actions against Departments of State 
generally, see Aqency, Vol. I., pp. 664, 655 ; 
PUBMO AUTHOBITIBS. 


627. Add. Annotation : — Generally, Refd. R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B. 98. 

580. Add. Annotaiiona: — Aa to (1) Held. Com- 
mercial & Estates Go. of Eg^t v. Board of 
Trade, [1926] 1 K. B. 271. Generally, Refd. 
Newcastle Breweries v. I. R. Gomrs. (1927), 
137 L. T. 426 ; K. v. Minister of Health, Ex p. 
Yaffe, [1930] 2 K. B. 98. 

531. Add. Annotations : — Aa to (5) Refd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 629. 
Generally, Refd. Commercial & Estates Co. of 
Egypt V. Board of Trade, [1926] 1 K. B. 271 ; 
li. V. Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 98. 


534. Add. Annotaiion : — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1926] 1 K. B. 271. 

534a. .] — ^A British ship 

lying in a neutral port ds laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. & brought home with 
her cargo to England without the consent & 
against the protest of the cargo owners. The 
tunber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Regulations, 2B d; 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (iii.) (a), 
on the ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation : — HeM : ( 1 ) the relations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
will ; (2) the requisition of the timber was 
justffiable as an exercise of the royal pre- 
rogative right of angary & was, therefore, 
made “ in exercise of a “ prerogative right 


to His Majesty ” within s. 2 (1) (b) of the 
Act, & inaibnuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
“ would have had apart from ** the Act a 
valid claim for compensation by petition of 
right, &, the Crown admitting that such a 
claim constituted ** a legal right to com- 
pensation,” compensation was to be assessed 
according to the princ^le laid down in s. 2 (2) 
(iii.) (a) of the Act. — CbEOiBBOiAL Sd Estates 
Co. OF Eotpt V. Board of Trade, [1926] 1 
K. B. 271 ; 94 L. J. K. B. 60 ; 132 L. T. 616, 
C. A. 

Annotation : — As to (2) Consd. Netherlands-Amerioan Steam 
NaylfirationCo. t>. Proourator-Genoral (1925). 42 T. L. R. 81. 

535a. Right to compensation — ^Under Indemnity 
Act, 1920 (c. 48) — Exercise of right of angary.] 
— Commercial &; Estates Co. of Egypt v. 
Board of Trade, No. 534a, ante. 

539. Add. Annotaiiona : — As to (1) Refd. R. v. 
Cannon Row Police Station Inspector, Ex p, 
Brady (1921), 91 L. J. K. B. 98. Generally, 
Refd. l^cretary of State for Home Affaira 
V. O’Brien, [1923] A. 0. 603 ; Brown v. 
Dagenham U. C. (1929), 98 L. J. H. B. 
566 ; R. V. Minister of Health, Ex p. Yaffe, 
[1930] 2 K. B. 98. 

558a. Restriction on right of action.] — ^Reg. 2a (2) 
of Defence of the Realm Regulations, which 
provides that “ no person shall, without the 
consent of the Minister of Munition, take 
. . . any proceedings for the purpose of 
obtaining an order or decree for the recovery 
of possession of, or for the ejectment of a 
tenant of, any dwelli^-house ” in which a 
munition worker is living, & which is situate 
in an area declared by order of the Minister 
of Munitions to be a ” special area,” is not 
' authorised by Defence of the Realm Con- 
solidation Act, 1914 (c. 8), s. 1 (1), & is, 
therefore, invalid. 

The only question for decision is whether 
this portion of the regulation is ultra vires 
the statute under which it purports to be 
made, that is to say, Defence of the Realm 
Consolidation Act, 1914. This depends upon 
whether it can be said, on any reasonable 
construction of the statute, to be a regulation 
for securing the public safety & the defence 
of the realm, &, particularly under sect. 
1 (1) (e), whether it can be said to be a 
regulation to prevent the successful prosecu- 
tion of the war being endangered (Avory, J.). 

It is true that the power to make a regula- 
tion to prevent the successful prosecution of 
the war being endangered is of a wide & 
sweeping character, but I decline to hold 
that Parliament intended by these general 
words to give to the executive the ^ht to 
close any of the King’s cts. against his 
subjects unless they obtained the sanction 
of a minister to resort thereto (Sankey, J.). — 
Chester v. Bateson, [1920] 1 K. B. 829 ; 
89 L. J. K. B. 387 ; 122 L. T. 684 ; 84 J. P. 
65 ; 36 T. L. R. 225 ; 18 L. G. R. 212 ; 26 
Cox, C. C. 691, D. C. 

Annotations : — Coxud. Fowle t). Monsell (1920). 90 L. J. K. B.* 
105 ; Hudson’s Bay Co. v. Maolay (1920), 36 T. L. R. 
469 ; Newcastle Breweries. Ltd. v. B.. [1920] 1 K. B. 
854 ; B. V. Wormwood Scrubs I?rison Governor (1920). 
84 J. P. 94 ; B. 1 ’. Minister .of Health. Ex p, Yaffo, [1930] 
2 K. B. 98. 
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Cases 56a-788a. 


Engush and Empibe Digest Supplement. 


Part XIV. — The Crown as the Fountain of Honour. 

668. Add, Annotaiion : — Consd. Bho&dda’s Claim, [1922] 2 A. 0. 389. 


Part XV. — The Crown in relation to Ports and Harbours. 

568. AM. Annotaiion : — ^Dlstd. British Trawlers Federation, Ltd. v. London & North Eastern 

By. Oo. (1932), 48 T. L. E. 491. 


Part XIX. — Royal Grants. 


661. Add. Annotation : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

706. Add. AnnoicUion : — Refd. Hodgson v. Me* 
^ Creagh (1923), 93 L. J. Oh. 339. 


728a. Grant of land reserving strip of coast land — 
Effect of confirming grant.] — ^A.-G, fob New 
South Waxes v. Dickson, [1904] A. 0. 273 ; 
73 L. J. P. C. 48 ; 90 L. T. 213, P. C. 


PART XIX. SECT. 1, SUB-SECT. 1. 

e 1. .] — R. V. New England 

Co. (1922), 63 D. L. R. 537 ; 21 Exch. 
C. R. 245.-~CAN. 


PART XIX. SECT, 2, SUB-SECT. 2. 

m 1. .] — The recital in a Crown 

grant made tinder the Great Seal of 
Canada & duly recorded. i.e. enrolled, 
that It Is made ** under & by virtue of 
the statutes in that behalf & pursuant 
to authority duly granted by our 
Govemor-ln -Council,” is sufiBcient to 
establish a primd facie case of the 
existence of such an Order in Council, 
or at least to bring Into operation the 
maxim omnia prassumuntur rite esse 
acta . — Bukraed Inijct Tunnel & 
Bridge Co. v. The SS. Eurana 
(B. C. Adm.), 119293 3 D. L. R. 161 ; 
2 W. W. R. 275 ; on appeal, [1931] A, C. 
300.--CAN. 


PART XDC. SECT. 2. SUB-SECT. 3,— A, 

602 ii. .] — Where a Crown grant 

of land has been issued by error, but 
without false misrepresentation on the 
grantee's part, & whereby he obtains 
more than that to which he was entitled, 
the ct. need not set aside the whole 
grant, but may declare it void only 
in 80 far It purported to convey such 
portion Improvidently granted, Sc will 
order the grant to be delivered up to 
be rectified. — R. v. Seaj^ian, [1927] 
Exob. C, R. 201. — CAN. 

q. Add ' revsd. on other grounds, 9 
Qr. 224.” 

MSk, As to Crown* 8 fUle-— Crown ousted 
by adverse possession.}— A., has been In 
possession of land at T. for over sixty 
years without having obtained a grant 
for the same from the Crown. IJ., a 
stranger, upon application, obtains 
a grant of said land. A. takes action 
to have grant declared null & void : — 
Held : the rights of the Oown lu the 
land have been ousted. Sc the grant 
should be set aside. — Miller v. Smith 
(1900), 8 Nfld. L. R. 399.— NFLD. 

tb. Mistake in description — Can- 
cellation of erroneous patent — Highi to 
new patent .] — R, v. Sinclair (1912), 
11 E. L. U. 367.— CAN. 


PART XIX. SECT. 2, SUB-SECT. 8.— B. 

607 Ui. .1 — Lawrence v, Pomk- 

ROV(1863), 9 Gr. 474.— CAN. 


PART XIX. SECT. 2, SUB-SECT. 3.— C. 

h. Add ** revsd. on other grounds, 
19 A. R. 329.” 


PART XIX. SECT. 2, SUB-SECT. 4. 

■d. Orants for homesteads — To men 
only.y-'Bj R. S. O. 1877, c. 24, free 
grants of lands for homesteads are 
anthorlsed to be made only to men. — 
Rogers tJ. Lowthian (1880), 27 Gr. 
559.— CAN. 

PART XIX. SECT. 8, SUB-SECT. 2. 

666 1. Add **rev8d.on other grounds, 
19 A. R. 329.” 

662 11, Add” revsd. on other grounds, 
19 A. R. 329.” 

PART XIX. SECT. 3. SUB-SECT. 3.— A. 

r 1. .] — A Crown grant of land, 

as to part of the land granted, used the 
words ” grant, convey Sc assure,” & 
as to other land granted, ” grant, 
release & quit claim ” ; — Held : both 
conveyed the fee simple, & the grantee 
could convey the fee simple sub- 
ject to conditions & reservations in 
the grant. — N orthern Trust Oo. v. 
Turner, [19231 2 D.L.R. 1176.— CAN. 

. subject to existing iimJt>er 
lease.] — Pltf. obtained a Oown grant 
to certain lands, to the timber on which 
a lease for twenty -one years had been 
previously given. The grant from the 
Oown was silent as to the timber lease. 
At a date subsequent to the said grant, 
tlio timber lease had to be surrendered 
for renewal under the Laud Act : — 
Held : the rights given the grantee 
under his Oown grant were subject 
to the existing timber lease. — Brohm 
V. British Columbia Mills, Timber 
& Trading Co. (1907), 13 B. C. R. 123. 
—CAN. 

PART XIX. SECT. 3. SUB-SECT. 8.— C. 

tf. ” WoJter^ower ” — W(det-power 
from artificial channels.}— K re watin 
Power Co. v. Keewatin P^our Mills, 
Ltd., Keewatin Power Co. v. Lake 
of the Woods Milling Co., [1928] 
1 D. L. R. 32; 61 O. L. R. 363; ajfd., 
[2929] 3 D. L. R. 199; 63 O. L. R. 6C7 ; 
[1930] A. C. 640.— CAN. 

8 g. Orant of land to Indians — 
” Customs <£? usages ” — Fishing with 
seine net.] — In an action by an Indian 
living on an Indian reserve against a 
fishery inspector Sc a game Sc fishery 
overseer in trover, to recover the value 
of a seine fishing net, the property of 
pltf. seized by defts, upon tne reserve ; 
— Held : the land of the band of 
Indians occupy!^ the reserve was the 
property of the Bong, Sc the only rights 
they have in the land came through 
royal grant — ^tho Simeoe deed 
a grant of land ” to be held Sc 
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of 1793. 
enjoyed 


by them in the most free Sc ample 
manner Sc according to the several 
customs Sc usages ” with a pro- 
viso against alienation. ” Customs Sc 
usages ” are words of tenure & not 
Indicative of the manner In which the 
Indians are to use the land ; moreover, 
there was no evidence that fishing with 
a seine was one of the customs of the 
Indians In 1793. There Is nothing in 
the grant suggesting exclnsion from 
the ordinary laws, Sc the Indians are 
subject to those laws. — Sero v. Gault 
(1921), 50 O. L. U. 27 ; 64 l>. L. IL 
327.— CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.— E. 

I i, ,] — The reservation in 

a Crown grant of the mines & minerals 
” with full power to work the same Sc 
for this purpose to cuter upon Sc use 
or occupy the lands or so much thereof 
Sc to such an extent as may be neces- 
sary for the effectual working of the 
said minerals ” : — Held : this confers 
greater powers than is implied In a 
bare reservation in an agreement for 
the sale of the land so granted of ” all 
mines SC minerals.” — Fuller v. Gar- 
neau (1920), 61 S. C. R. 460 ; 58 
D. L. R. 642.— CAN. 


1 ii. Includes petroleum dfr 

natural gas.] — Creighton v. United 
Oils, Ltd., [19271 2 W. W. R. 458 ; 
affd-, [1927] 3 W. W. R, 463.— CAN, 


1 iii. S. P. Starlet v. New 
McDouoaix-Skoub Oil C3o. (No. 2), 
[19271 2 W, W. R. 466 ; affd.» [19271 
3 W. W. R. 464.— CAN. 


1 iv. Effect of Act to amend 

Public Lands Act, 1908 (c, 16).]— Re 
Cox, [19271 4 D. L. R. 666 ; 61 O. L. R. 
182.— CAN. 


8h. Exception of lota — Conflict be- 
tween plan d? description — Evidence of 
physical features of dLleged exceptions .] — 
THOMPSON V. Fraser Companies, Ltd. 
(Con.), [1929] 3 D. L. R. 778 ; revg., 
[19291 1 D. L. R. 168.— CAN. 


PART XIX. SECT. 8, SUB-SECT. 8.— F, 

729 11, .] — Semble : the Cr6wn 

may grant a tract of land by a sufficient 
description to designate the portion 
meant, although the township within 
which the land lies has not been sur- 
veyed Sc laid out into lots Sc concessions ; 
Sc the grantee will be entitled to hold 
It although a subsequent survey mode 
by authorij^ of the Crown makes it by 
name a different lot, or places It in a 
different conoession, from that named 
in the patent, or the surveyor laying It 
out projects a road through it — Horne 
V. Munro (1867), 7 C. P. 433.— CAN. 



Vol. XI.-~C!onsiiiatioiial Law. Cases 764—927. 


754. Add, Annotation: — Generally^ Refd. Layzell 
v. Thompson (1927), 137 L. T. 108. 

780. Add. Annotation : — Generally Refd. 11. v. 
Minister of Health, Ex p. Yaffo, [1930] 2 
K. B. 98. 

785a. Grant of sole right to draw bills & 


Informations.] — ^Mounson v. Lyster (1632), 
W. Jo 231 ; 82 E. R. 122. 

786. Add. Annotations : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106 ; Bournemouth- 
Bwanage Motor Road & Ferry Co. v. Harvey, 
[1930] A. C. 649. 


Part XXI. — Hereditary and Private Revenues of the Crown 


867. Before this case add “ See Crown Lands Act, 
1927 (c. 23).’* 

857. Add. Annotalions : — As ^to (4) Refd. Re 
Letters Patent No. 139,207, Re Carbonit Akt., 
[1924] 2 Ch. 63. As to (6) Refd. Re Letters 
Patent No. 139,207, Re Carbonit Akt., [1924] 
2 Ch. 63. 

927. Substitute the following paragraph & 
citations : — 

By virtue of Assessionable Manors Act, 
1844 (c. 105), s. 64, His Royal Highness the 
Prince of W^es, as Duke of Cornwall, was 
absolutely entitled to the mines & minerals 
witliin certain manors including that of C. 
Hect. 66 of the Act empowered the Duke, his 
agents & lessees, to enter upon all lands 
within the said manors, & all mines belonging 
to the Duke, & to open & work the same, & 
to erect all such buildings, machinery, etc., 
<fc do all such acts as should be “ necessary 
or convenient for working the same mines,” 
on making compensation to the surface 
ownei’s. By sect. 69 it was provided that it 
should be lawful for the Duke, his agents & 
lessees, to pull down &; remove all buildings, 
machinery, etc., no longer used for the 
purposes aforesaid, or to allow the same to 
remain, & no buildings should, by non-user 
or otherwise, be deemed to be abandoned, 
so as to vest any right or title therein in the 
owner of the land. Deft, was the owner by 
pui‘chase of garden land adjoining two 
cottages at W. E. in the manor of C., & was 
also in possession of a house & garden at 
W. Z., the site of which she had purchased 


in 1902. This house was subsequently 
enlarged from one of six rooms into one of 
eleven rooms, with an additional wing. 
These alterations & some improvements to 
the garden cost £500, & were known to the 
mineral agent of the Duchy, who remained 
passive. The Duchy claimed that under the 
provisions of sects. 66 & 69 of the Act the two 
cottages &; land at W. E. & the house & land 
at W. Z. had been originally erected, entered 
upon, & used in connection with the mines 
at W. E. & W. Z. respectively, & were now 
vested in the Duchy. From 1846 onwards 
licences & leases had been granted by the 
Duchy for the working of the two mines, but 
neither had been in fact worked for many 
years. Upon an information by the A.-G. 
to His Royal Highness the Prince of Wales 
claiming declarations of title to the lands & 
buildings, & an injunction to restrain the 
deft, from asserting any title to the same : — 
Held: (1) the effect of sect. 56 was not to 
vest any land in the Duchy, but only com- 
pelled the surface owner to permit his land 
to bear certain burdens, & did not divest him 
of liis title ; nor did it follow from the power 
in that section to erect “ buildings ” that a 
power was given to take land for gardens ; 
(2) the effect of sect. 69 was not to vest any 
title in the Duchy, but to prevent the surface 
owner from resuming fuU enjoyment of land 
once taken ; & consequently the Duchy had 
established no right over, or title to, these 
lands. — ^A.-G. to Prince of Wales v. 
COLLOM, [1916] 2 K. B. 193 ; 85 L. J. K. B. 
1484; 114 L. T. 1121 ; 32 T. L. R. 448. 


PART XIX. SECT. 6 , SUB-SECT. 1. 

t i. Dcr^alion of rights under 

earlier grant .] — keewatin Power Co., 
Ltd. V. Keewatin Flour Mills, Ltd., 
Keewatin Power Co., Ltd. v. Lake 
OF THE Woods Milling Co. (Out,). 
[1928] 1 D. L. R. 32; affd,, [1929) 3 
D. L, R. 199; 63 O. L. R. 6d7. [1930] 
A. C. 640.— CAN. 


PART XIX. SECT. 5. SUB-SECT. 6 . 

c I. - . 1 — CosTiN V. Chappell 

(1875), 10 N. S. R. (1 R. & C.) 40.— 

CAN. 

ak. Unoccupied land.) — Land un- 
occupied in the island of Newfoundland 
at the time of passing 5 Geo. 4, c. 51. 
is within that statute, & may be granted 
out as waste lands under sect. 15. 
notMdthstanding it has been occupied 
& enclosed before any grant of it was 
made. — A.-G. op Newfoundland v. 
Ryan (1836), 2 Nfld. L. R. App. 8.— 
NFLD. 


il. Right of pre-emption .] — Hoggan v. 
Esquibialt h Nanaimo Rt. Co., 

W ADDINGTON V. EhQUIMALT & NANAIMO 

Ry. Co. (1892), 20 S. O. R. 235 ; affd., 
[1894] A. C. 429.— CAN. 

im. .] — Hebelwood e. Jones 

(1910), 16 B. C. R. 485.— CAN. 


PART XIX. SECT. 8. 

Evidence of invaliditg of 
first grant Not admissible.] — Doe d, 
McKay v Ryekrt (1823-1900), 1 
Out. Dig. 1720.- CAN. 

PART XIX. SECT. 9. 

r i, CanceUaiUm for incompetency 

— Soldiers* settlement — Functions of 
Minister for Repatriation.] — Held : the 
Minister bad a merely administrative 
fanction, & might form em opinion on 
such materials as he himself thought 
sufficient without giving resp. an 
opportunity of being beard or of meeting 
allegations to his prejudice. — LAPFF 4 R 
V. Gillen (1927). 40 C. L. R. 86.— AUS. 

BO. Whether Attorney - General 
necessary party.] — The bill ^eged that 
the patentees obtained their patent 
by false representations to the Govern- 
ment. & showed a case in wlxich the 
patentees would not be entitled to 
compensation if the patent were sot 
aside & the land edven to another : — 
Held : to suoh a bill the A.-O. was not 
a necessary party. — Rees v. A.-G. 
(1869). 10 Gr. 467.— CAN. 

Bp. Whether Attorney-General entitled 
to take proceedings — Soldier Settlement 
Act. 1919 — NotwUl^tanding Dominion 


Lands Act. s. 94.] — Held : Sect. 94 does 
not give the Minister of the Interior 
the exclusive right in institute such 
actions & does not take away the usual 
right & power of the A.-Q. — R. v. 
Richards, [1930] Ex. C. R. 222. — 
CAN. 

PART XX. SECT, 6 . 

n I, When in possession of 

Crown lessee or licensee.] — The pre- 
rogative of the Crown Sc its freedom 
from interferenoe by a council in the 
matter of building operations do not 
extend to Crovm lessees or licensees. — 
Hornsby, Council of the Shire of 
V. Danqlade (1928), 29 8 . R. 118.— 
AUS. 

it. Sale of land under Soldier 
Settlement Act, 1919 — Failure of soldier 
to perform agreement — Crown not en- 
titled to warrant of possession.] — A.-G. 
FOR Canada v. Pugh, [1924] Exch. 
C. R. 62.— CAN. 

PART XXL SECT. 1, SUB-SECT. 2, 

858 iii. .]— The right to 

E rodons metals in the land now held 
y the Hudson's Bay Oo, belongs not 
to the CO., but to the Crown. — Hud- 
son's Bay Co. v. A.-G, for Canada, 
U929] A. C.285; 98 L.J.P.C. 28; 45 
T. L. R. 47. P. C.— CAN. 
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CONTRACT. 

Part I. — Definitions and Classification. 


8. Add. Annotation : — ^Refd. Boae & Frank Co« 
V, Crompton, [1923] 2 K. B* 261. 

4. For the existing paragraph substitute the 
following paragraph : — 

Legal effect expressly excluded.] — 

By successiye arrangements made before 
1913 between an American firm & an English 
CO. the American firm were constituted sole 
agents for the sale in the United States & 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements wdth the American 
firm, which were then for one year only, 
should be continued on the same lines for 
three years & so on for further periods of 
three years, subject to six months’ notice. 
This doCTiment, after setting out the imder- 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows : “ This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, &; shall not be subject to legal juris- 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression & record of the purpose & inten- 
tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence — based on past 
business with each other — ^that it wUI be 
carried through by each of the three parties 
with mutual loyalty friendly co-operation. 


This is hereinaiter referred to as the * honoiir- 
able pledge ’ clause.” Dis^tes having arisen 
between the parties, the English cos. deter- 
mined this arrangement without notice. 
Before the relations between the parties were 
broken off the American firm had given & the 
first-mentioned English co. had accepted 
certain orders for goods. In an action by 
the American firm for breach of contract & 
for non-delivery of goods : — Held : (1) the 
arrangement of 1913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 ^ previous agreements were deter- 
mined by mutual consent ; (3) the orders 
given & accepted constituted enforceable 
contracts of sale. — ^Bosb & Frank Co. r. 
Crompton (J. R.) & Brothers, Ltd,, [1926] 
A. C. 446 ; 94 L. J. K. B. 120 ; 132 L. T. 
641 ; 30 Com. Gas. 163, H. L. 

Armotation : — As to (1) Consd. Calico Printers* Assocn., Ltd, 
V. Barclays Bank (1930), 145 L. T. 51. 

6. Add, AnnotcUion : — Refd. Be Wait, [1927] 1 
Ch. 606. 

5a. .] — Snow v. Firebrass (1700), 

Holt, K. B. 609 ; 2 Salk. 667 ; 1 Ld. Raym. 
611 ; 12 Mod. Rep. 434 ; 90 B. R. 1237. 

5b, .] — ^Pltfs., the freeholders of 

certain property, entered into an agreement 
with defts. to give them the ” first option ” 
of purchasing any premises that might be 
designated for dairy purposes on the said 
property : — Held : this agreement was void 
through uncertainty as to the intention of 
the parties as to the meaning of the words 
“ first option.” — Ryan v, Thomas (1911), 66 
Sol. Jo. 364. 

Annotation : — Retd. County Hotel & Wine Co. v. London 
& North WcBtem lly. Co., (1918) 2 K. B. 251. 


Part il. — Parties to Contract. 


17. Add, Annotaiion 8 : — ^Ref d. Johnson v. Stephens 
& Carter & Golding, [1923] 2 K. B. 857 ; Re 
Phihips, IhibUc Trustee v, Mayer (1931), 76 
Sol, Jo. 10. 

25. Add, Annotation : — Refd. Greenwood v, 
Martin’s Bank, Ltd., [1932J 1 K, B. 371. 

48. Add, Annotations : — As to (1) Refd. Clarkson 
V. Davies, [1928] A. 0. 100 ; Duffner v, 
Bowyer (1924), 40 T. L. R. 700 ; Be Penning- 
ton & Owen, [1926] Oh. 825. As to (2) Refd. 
Firm of R. M. K. R. M. v. Firm of M. R. M. 
V. L.. [1926] A. C. 701. 

52. Add, Annotations: — ^Refd. Albemarle Supply 


Co. V. Hind, [1928] 1 K. B. 307 ; Holder v, 
I. R. Comrs. (1932), 48 T. L. R. 366. 

56. Add, Annotation : — ^Apld. Berry v. Berry, 
[1929] 2 K. B. 316. 

103. Add, Annotation: — ^Distd. Way v. Bishop, 
[1928] Ch. 647. 

129. After this case add ” See^ alao^ No, 36, ante.** 

150. Add. Annotation : — Consd. Johnson v, 
Stephens & Carter & Golding, [1923] 2 K. B. 
867. 

163. After this case add Effect of Judg- 

ment against one.] — See Estoppel, Vol. XXI., 
pp. 213-221.” 


PART 1. 

2 I. Definitions — Must be capable of 
heina enforced in court of iustioe ,] — ^An 
arrangement between Intending buB- 
band Sc wife for a dreaa allowanoe to 
i^e wife held not to be a contract 
beoanse not Intended to affect or give 
rise to legal relations or to be attended 
with lew consequences. — C obbn v, 
COHEN Ti929), 43 0. L, il 01; [1039) 
Argus L. H. 204. — AUS. 


PART H. SECT. 2, SUB-SECT. 2.— E. 

ISO lil. DisclaiTner hy one.) — If 

a contract purports to be yrtth 

two covenanters jointly, the disclaimer 
of one of them, to which the covenantor 
Is not aJso a party, does not convert it 
into a contract with the other & entitle 
him to sue alone, even though the 

i oint covenantor who has dlsolatmed 
% an Infant.— Bennett e. Grbensiix, 
[1027] N. Z. L. II. 107.— N.Z, 

1 


PART n. SECT. 2, SUB-SECT. 2.— F. 

161 iiJ. .) — ^In an action 

to rescind a contract deft, applied to 
add W. as oo-deft. : — HeW ; deft, had 
no light to force W. upon pltf. as deft., 
in the character of a joint oontraotor. 
— ^Toronto & Hamilton Navioation 
Co. V , SiLOOX (1888), 12 P. R. 622.— 
CAN. 
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163a. Action brought against all---Sucoessful de- 
fence by one — Unsuccessful defences by 
others.] — In an action for breach of contract 
brought against A.» B. &; O. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B. & 
0. set up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B. So 0. : — Held : 
B. So 0. though they had not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
So the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract So not involving 
statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors. — PmiB v. Hichabd- 
SON, [1927] 1 K. B. 448 ; 96 L. J. K. B, 42 ; 
136 L. T. 104 ; 70 Sol. Jo. 1023, 0. A. 

166. Add. Annoiaiion : — Consd. United Dairies v* 
Public Trustee, [1923] 1 K. B. 469. 

192. Add. Annotation : — Refd. Hardie So Lane v. 
Chiltern (1927), 96 L. J. K. B. 773. 


197. Add. Annotaiion: — Refd. Key v. Bastin, 
[1926] 1 K. B. 660. 

209. Add. ArmotoHon: — Consd. York Glass Go. 

V. Jubb (1926), 42 T. L. R. 1. 

218. Add. Annotation : — Refd. Be Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Oh. 221. 

281a. .] — Gilbert (P.) (Bournemouth), 

Ltd. V. Mackay (1930), 74 Sol. Jo. 788. 

255. Add. Annotation: — Refd. Royal Exchange 
Assce. V. Hope, [1928] Oh. 179. 

256. Add. Annotation: — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

257. Add. Annotation: — Refd. Parker v. Judkin, 
[1931] 1 Oh. 475. 

259. Add. Annotation : — Refd. Be Franklin So 
Swathling, [1929] 1 Oh. 238. 

264. Add. Annotation : — ^Refd. Hyman v. Hyman, 
[1929] A. 0. 601. 

272. Add. Annotation : — Refd. Edwards v. Porter, 
McNeaU v. Hawes, [1923] 2 K. B. 638. 

278. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. K. 
494. Refd. Bottomley v. Bannister (1931), 
101 L. J. K. B. 46. 

275. Add. Annotation : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. 11. 
494. 


Part III— Formation of Contract. 

297a. Offer & acceptance — ^Though in pursuance | 298. Alter this case add Course of conduct.] 
of unenforceable agreement.]— Rose 4^ Frank See pp. 52, 67, 114, 116, Nos. 289, 389, 747- 

Oo. V . Crompton (J. R.) So Brothers, Ltd., 751 ; Estoppel, Vol. XXI., pp. 290, 291, 


No. 4, ante. 

PART II. sect. 6. 

ta. Buddhist monk.] — A Buddhist 
monk is a person competent to contract 
within Contract Act, 8. 11. There is 
nothlnsr immoral, although it would be 
so from the standpoint of his religious 
Order, or forbidden bv law, within 
Oontr^t Act. s. 23, for a Buddhist 
monk to enter Into a contract for the 
sale of land. This is a question of 
contract only So not a question relating 
to a religious in.stitution or usage. — 
U Pyinnya V. Mauno Law (1929), 
I. L. 11. 7 Han. 677.— IND. 

PART 11. SECT. 6, SUB-SECT. 2. 

238 xvi. .] — ^An oOTeement 

between a dealer in automobiles & the 
msLkor thereof, providing that it should 
be construed as an a^eement between 
the dealer signing it & all other dealers 
“ who have signed a similar agree- 
ment ” : — I/eld : to bring about a 
contractual relationship between such 
dealers involving an obligation for 
breach of which an action would lie 
by one dealer aganst another who 
signed such agreement. — M cjCannell 

V. Mabse McLaren Motors, Ltd., 

fl9261 1 D. L. R. 282; [1926] 1 

W. W. R. 363 : 36 B. C. R. 369.— CAN. 

■c. Member of public — Agree- 

ment between street railway dt muni- 
cipali^.] — Ex p. New Brunswick 
Power Co. (N. B.), [1928] 1 D. L. R. 
332.— CAN. 

PART III. SECT. 1. 

if. Contract subject to approval — 
Epeci of approval.)— Held : the effect 
of a clause In a contract, which made 
the agreement subject to the approval 
of the Governor-General In Ckiunoil, 
was to suspend the oontraot pending 
the giving of such approval, So upon 
snob approval being given the contract 
took enoct & became enforceable. — 


No. 1034.” 


Banks Peninsui^a Electric-Power 
Board v. Akaroa Borough Council, 
[19231 N. Z. L. R. 880.— N.Z. 

sj. Sufficiency of approval.] — 

A contract contained a provision that 
it should be deemed executed & become 
binding only when approved by the 
proper officers of the vendor co. 
Beneath the signatures of the con- 
tracting parties a form of approval 
was signed by oertain persons os 
managers. There was evidence that 
they occupied these positions, but no 
eviaenoo that they were the proper 
officers of the vendors for approval of 
the contract: — Held: approval could 
be shown by the subsequent conduct 
of the vendors, — General Supply Co. 
OF Canada v. O’Neill Morkin 
Machinery Co., [1924] 2 D. L. R. 
183 ; 1 W. W. R. 1047.— CAN. 

ak. Contract for carriage of goods — 
Ldier expressing wish for insurance 
of goods.] — Held: the contract was 
complete when the agent reoeivod the 
goods & gave a receipt, which con- 
tained the terms of the contract, So 
the letter was only a request to insure. 
So formed no part of the oontraot. — 
MoGoldrick V. Eastern Express Co. 
(1872), 14 N. B. B. (1 Pug.) 138.— CAN. 

si. Statutory debt for taxes.] — A 
statutory debt for taxes Is not a con- 
tract. — A.-G. FOR Canada V. O'Reilly, 
[1930] 1 W. W. R. 929 ; 3 D. L. R. 
638 ; 24 Alta. L. R. 450.— CAN, 

PART III. SECT, 2, SUB-SECT. 1.— 

A. (a). 

a 1 , .] — Acme Grain Co., Ltd. v. 

Wenaub, [1917] 3 W. W. H. 157 ; 36 
D. L. R. 347 ; 10 Sask. L. R. 306.— 
CAN. 

b i. .] — In an action brought 

against exor. of a farmer who had died 
Intestate, the pursuer averred that 


deceased, a childless widower & an 
invalid, proposed to him that, if he 
gave up a situation which he then had, 
resided with him at the farm. So looked 
after him & the farm, ho would mako 
the pursuer his heir ; that, after con- 
sideration & induced by the repre- 
sentations of the doccasod, he accepted 
the proposal, lived with the deceased 
for sixtoon years as his companion So 
nurse without remuneration, So suc- 
cessfuUv managed the farm ; So that, 
owing to the failure of deceased, in 
spite of his representations, to make a 
will in favour of pursuer, he had suffered 
material loss. He accordingly claimed 
to be indemnified for this loss, which he 
estimated at £6,000, or, altomatively, 
to be recompensed in so far as the 
estate had benefited from his services. 
The ct. dismissed the action as irre- 
levant, holding that pursuer's aver- 
ments did not Import a legal claim 
enforceable against the deceased’s 
executry, in respect (a) that nothing 
more was disclosed than a mere 
expression of intention on the part of 
the deceased to make the pursuer his 
heir ; (6) that, even on the assumption 
that a definite promise of hoirshlp was 
averred, such a promise could have 
been proved only by the writ of the 
deceased, & hero admittedly no writ 
existed : (c) that no primA facie case 
for '' indemnification on ground of 
equity was disclosed, the loss averred 
by the pursuer as a result of the 
deceased’s representations being based 
solely on hypothetical caloulauons So 
not on actual outlay. — Gray v. John- 
ston, [1928] 8. C. 659.— SOOT. 

em. Construction — Ambiguous offer.] 
— Where a written offer is ambJmous, 
it may be oonstrued according to the 
contemporaneous interpretation put 
upon it by the maker Sc receiver. — 
Mannino V. Cabrxqux (1916), 9 

O. W. N. 61 ; 34 O. L. R. 463.— CAN, 



VoL Xn.— Contract Caaea 807—418. 


807# Add. Annotation: — Apld. Hilla43 & Co. v. 
Arcos, Ltd. (1931), 36 Com. Caa. 363* 

810* Add. Annotation: — Refd* Kennedy v. 

Thomassen, [1929] 1 Ch. 426. 

889a. .]— HorspaiJi r. Garnett (1868), 6 

W. R. 387. 

887a. Sale of annuity — ^Execution of release.] — 

Kennedy v. Thomassen, No. 3081a, post. 

890. Add. Annotations : — Apld. Siillivan v. Con- 
stable (1932), 48 T. L. R. 267. Refd. Jones 


(Holloway) v. Woodhouse, [1923] 2 K. B. 
117 ; Greenwood v. Martins Bank, Ltd. 
(1931), 47 T. L. R. 607. 

897* Add. Annotations: — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. Refd. 
Sullivan r. Constable (1932), 48 T. L. R. 369. 
416. Add. Annotation : — Dlstd. Neale v. Merrett 
(1930), 70 L. Jo. 96. 

416. To the existing paragraph, after the word 
“ accepting,** add “ ‘ subject to the terms 
of a contract being arranged.* ** 


PART 111. SECT. Z, SUB-SECT. l.-> 
C. (a). 

828 i. What amounts to — Counter 
ojOTer.}-— Spodflo counter offer or re- 
jection puts an end to an offer. — 
Shaw v, Jones. [1924] N. Z. L. H. 
1183.— N.Z. 

828 ii. .] — Deft., through 

his agent, sent pitl. an offer to sell him 
land for 11.800 on terms. PJtf. wired 
the agent : “ Send lowest cash price. 
Will give 81.600 cash. Wire.** The 
agent replied by wire : *' Cannot 

reduce' price.** Pltf. then wrote 
accepting the offer : — Held : the tele- 
gram reading ** Cannot reduce price ** 
was a renewal of the original offer, not 
merely a rejection of pltf. *8 counter 
offer, & pltf. *8 acceptance of it com- 
pleted a contract of sale. — ^Living- 
STONE V. Evans, [19261 4 D. L. R. 
769 ; [19251 3 W. W, R. 463.— CAN. 

PART HI. SECT. 2, SUB-SECT. 1.— 
C. (0) I. 

837 viii. .] — Wliere a document 

was no more than an offer & was 
withdra\Mi before acceptance : — Held : 
there was no contract. — Goodison 
Tbresuer Co. v. Doyle (1925), 57 
O. L. R. 300,— CAN. 

PART III. SECT. 2. SUB-SECT. 1.— 
C. ( 0 ) Iv. 

p j. ,] — Pltf. a member of & 

holder of a seat upon a Stock & Mining 
Exchange, In July, 1927, entered Into 
an agreement with defts. S. & M. for 
the sale to them of his seat for the 
price of 120,000. In the course & as 
part of this transaction, a letter was 
written by deft. M. to pltf. dated 
July 27, 1927, stating : ** I hereby give 
you an option, & guarantee same, for 
oil to repurchase the . . . seat on or 
eforo Sept. 15. 1927, at the price of 
121,000: — Held: the giving of the 
option was in consideration of the sale, 
& an option so given for a valuable 
consideration, cannot be revoked, & 
is open for acceptance by the optionee 
at any time ^vithln the period for whltsh 
the option is given ; oil that was 
necessary to operate as an effectual 
exercise of the option was that pltf., 
not later than Sept. 15, should notify 
deft. M. of his acceptance of the offer. — 
Forrest V. Solloway, [19281 3 D. L. R. 
374 ; 62 O. L. R. 341.— CAN. 

PART HI. SECT. 2. SUB-SECT. 2.— A. 

366 vi. Intention to discuss 

terms wUh third party. 1— Where parties 
have disenssed terms, but one before 
ilnally accepting them Intends to 
disouss the matter with others : — 
Held : there cannot be said to be a 
binding contract. — Carbon Coal & 
Olay Co. v. Nanoosb-Wellington 
COLLIBRIBS, [19231 1 D. L. R. 1160. — 
CAN. 

866 vii. .] — Paterson (A. 

3: G.), Ltd. v. Highland Ry. Co., 
11927) S. 0. (H. L.) 32.— 0COT. 

868 vlii. ,1 — Bigelow v. 

Caaigrllachib-Glbnlivbt Distil- 
lery Co. (1906), 26 C. L. T. 186 ; 37 
8. C. R. 56.— CAN. 

866 ix. .] — ^WiisoN & Co.. 

Ltd. V. Fabquhabson (1906), 3 

B. L. H. 146.— CAN. 

870 xiii. Acceptance stating 


letter of advice which reached the deft, 
aiter the expiry of the option. Deft, 
then refused to ti-ansfer his shore 
to pltf. : — Held : payment did not 
amount to communication of accept- 
ance & there was no binding contract. 
— Soares v. Simi^son, [1931]N, Z. L. K. 
1079.— N.Z. 

388 v. Order in Council a^dho- 

rising acceptance by Minister.] — Held : 
No acceptance on bebalf of the Crown 
communicated to F. by any one having 
authority to dt» so had been shown ; 
&, therefore, no contract binding on 
Iho Crown had. been established. The 
Order in Coimcil did not in itself con- 
stitute an acceptance. — R. w. Do^aNION 
CoRPN., Ltd., & Forgie, [1932] S. C. K. 
511 : 2 D. L. R. 810.— CAN. 

PART III. SECT. 2. SUB-SECT. 2.— 
B. (b) ii. 

BZ. Delivery of goods — Before time 
laid down in order.] — Applt. sent an 
order on June 7 to rosp. to send him on 
hire a binder, to be delivered on or 
about Oct. 1. The order contained a 
term that it was not to bo binding on 
reap, until received & ratified in 
writing or bv actual delivery of the 
goods to applt., & that the order might 
be canoelled by applt. giving notice 
to rosp. by restored letter at least 
thirty days prior to date for delivery, 
with a proviso that if prior to that date 
or six months thereafter applt. ordered 
a binder from any other person, reap, 
might by registered notice revive the 
order, & deliver the binder within 
thirty days. An agent of rosp. was 
told by applt. that he wished to canool 
the order, as he was buying a 
harvester, & the agent notified resp., 
but no notice was given by applt. to 
reap. On Sept. 2, resp. forwarded 
by rail a binder to applt., & wrote 
him stating that the binder bati been 
forwarded per rail. The machine 
arrived, & applt. refused to take 
delivery, but admitted he had received 
the letter : — Held : the letter did not 
amount to a ratification of the order, 
& a delivery on Sept. 2 did not neces- 
sarily imply a delivery pursuant or 
referable to the stipiuation in the 
contract for delivery on or abont 
Got. 1, & thoro was no acoeptanoe of 
tho order. — Blackett v. Cluttbrbcok 
Brothebs (Adelaide), Ltd., [1923] 
S. A. S. R. 301.— AUS. 

PART HI. SECT. 2, SUB-SECT. 2.— C. 

403 Ii, Whether motive for 

informing material. 1 — A reward was pub 
licly offered by the Govt, of Western 
Australia ** for such information as 
shall lead to the arrest & conviction 
of the person or persons who com- 
mitted the murders ** of two police 
officers. O. who knew of the offer, 
gave information that led to the arrest 
of one person, & the conviction of that 
person & another for the murder of one 
of those officers. By petition of right 
under Crown Suits Act, 1898, O. 
claimed payment of the reward : — 
Held : unless petitioner had performed 
the condition of the offer acting on 
the faith of or in reliance upon the 
offer, there was no acceptance of the 
offer, &, therefore, no contract between 
the parties. — R. v. Clarke (1927), 40 
C. L. IL 227 ; [1928] Argus L. R. 97.— 
AUS. 


understanding of offer made.] — The 
Halifax Graving Dock Sc plant were 
wrecked by explosion In 1917, & In 
Jan. 1918, the Canadian Govt, passed 
an Order in Council providing that the 
work of repair should ho entrusted to 
applts. on the condition {inter alia) 
that the latter should contribute the 
amount of insurance it carried & the 
Govt, pay the balance. A letter was 
sent to the co. enclosing a copy of the 
Order & stating “ an agreement is 
being prepared & will bo submitted 
shortly for signature,** but no agree- 
ment was ever executed. Two days 
later the oo. wrote to the Minister of 
Public Works that the terms of the 
Order wore satisfactory & adding, “ but 
in order that all will be quite clear our 
understanding is that we are to assign 
our insurances & policies to the Govt., 
& that the temporary buildings now 
being constructed are to be replaced 
by permanent buddings of the same 
kind 08 the original ** : — Held : the 
letter of tho oo. to the Minister did not 
contain an unqualified acceptance of 
the terms set out in the Order In Council. 
— Halifax Graving Co. v. R. (1921), 
62 S. C. R. 338.— CAN. 

370 xiv. .] — Canada Perma- 
nent Mortgage Corpn. v. Barnard 
(Sask.), [19261 1 D. L. R. 163.— CAN. 

370 XV. .] — Lepebvbei?. Moreau 

(Alta.), [1928] 1 D. L. R. 1019.— CAN. 

8p. Time for — Time limited by 
contract.] — Where applt. had not noti- 
fied his acceptance within the fixed 
time, & in the absenoe of proof that 
rosp. had waived his right to demand 
definite written notice as stipulated : — 
Held : there was no valid aooeptance, 
— Laws v. Rutherford, [1924] App. 
D. 261.— S. AF. 

6 t. Within reasonable time .] — 

Suatford V. B. C. Wine Growers, 
Ltd., [19271 2 D. L. R. 759 ; 38 

B. C. R. 419.— CAN. 

PART HI. SECT. 2, SUB-SECT. 2.— 
B. (a). 

380 i. Necessity.] — Barrett v. Ra- 
PBUE (1835), 4 O. S. 175.— CAN. 

388 lii. .1 — Sheady & Smith v. 

John Gillespie & Co., Ltd. (Alta.), 
[1931] S. 0. R. 232 ; 1 D. L. R. 918 ; 
revsg.. [1929] 4 D. L. R. 745 ; 3 W. W. 
R. 247 ; 24 Alta. L. R. 245 ; affg., 
[1929] 4 D. L. R. 23.— CAN. 

388 iv. Exercise of option.] — 

Payment of tho purchase-price made 
by a party purporting to exercise an 
option to purcliaso within tho time & 
in tho manner provided in tho option is 
insufficient to create a binding contract 
where aoeept^ance has not been com- 
municated to the other party before the 
cxpl]^ of tho option. 

Deft., in consideration of payment of 
£5, gave pltf, ** an option of ten days 
to purchase ** his snai'e in a motor- 
vessel for £160. The agreement pro- 
vided that the £5 was to be forfeited 
unless the piHchase was completed hi 
the said ten days. Pltf. was given tho 
right to pay the purchase-money into 
deft. *8 bank account at W^. instead of 
paying the same personally to deft, at 
K. Ktf. told deft, on the telephone 
that he was paying tho money into the 
hank, 3c siibsequently did pay the 
money within tho ten days 3c posted a 
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418a. ** Orders to be aoknowledged 

by return.”] — ^Deffcs.* departmental manager 
orally agreed on their behcJf to buy 
certain goods from pltf. Sn simed an order 
form on which was printed the clause, 
“ orders to be acknowledged by return/* 
but this term had not been orally a^ed 
& no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document contained 
a clause which had not been agreed : — Held : 
(1) the words on the order form, “ orders to 
be acknowledged by return,** were not 
intended to be words of contract ; (2) the 
words “ by return ** related only to the time 
within which, & not to the method by which, 
acknowledgment was to be made, & therefore 
there was a concluded contract, pltf. was 
entitled to recover. — ^Wilus v. Baggs 
Salt (1925), 41 T. L, R. 453 ; 69 Sol. Jo. 
543. 

419a. Acceptance ” subject to the terms 

of a lease.”] — Deft, employed house>agents 
to let shop premises at 165 High Street, 
Bromley, Kent, & on Dec. 9, 1930, pltf., after 
inspecting the premises, offered to take a 
lease. In reply the house-agents wrote to 
him on the same day : “ Comer shop, 155 
High Street, Bromley. Referring to our 
conversation this morning on the telephone, 
we confirm that, subject to the terms of a 
lease, our client is prepared to accept your 
offer to take the above premises on a 7, 14 
or 21 years* lease at a rent of £350 per annum 
for the first 14 years, rising to £375 for the 
last 7 years. . . . We have instructed Mr. B.*s 
solrs. to put the draft lease in hand immedi- 
ately to forward to your solrs. . . .** The 
draft lease was forwarded on the same day, 
& after negotiations as to its terms deft.'s 
solrs. wrote on Dec. 29, 1930, to pltf.’s solrs. ; 
'‘We have now received our client’s instruc- 
tions on the draft lease, & he is prepared to 
accept your client’s alterations. We are, 
therefore, having the lease engrossed, & will 
forward you a counterpart for execution by 
your client in due course.” This was done, 
but deft, then refused to execute the lease, 
& on Jan. 24, 1931, granted a lease of the 
premises to some one else. On Feb. 3, 1931, 
pltf. commenced proceedings for specific 
performance, or, alternatively, damages : — 
Held : there was no binding contract to 
grant a lease, as the expression ” subject to 
the terms of a lease ” in the letter of Dec. 9, 
1930, meant ” subject to the terms to be 
contained in a lease executed by the lessor.” 
It followed that even if deft.’s solrs. were the 


of deft, to communicate by their 
letter of Deo. 29, 1930, the fact that deft, 
had himself agreed to the terms of the lease, 
so that this letter was a sufficient memo* 
randum of the agreement dmed by deft.*s 
duly authorised agents mthin Law of 
Property Act, 1925 (c. 20), s. 40, there was no 
binding contract, because the result of the 
letter of Dec. 9, 1930, was that there could 
be no concluded agreement until the lease 
had been executed. — ^R aingold v, Beomlby, 
[1931] 2 Ch. 307; 100 L. J. Oh. 337; 146 
L. T. 611. 

420. Add. Annotation : — As to (2) Dbtd. Curtis 
Moffat V. Wheeler, [1929] 2 Oh. 224. 

420a. .] — ^Lobd Oaibns indeed 

seems to have co^dered that, if the phrase 
[“ subject to the title being approved by 
our solrs.”] meant what the Ot. of Appeal 
thought it meant, it would follow that the 
purchaser was at liberty throv^ the medium 
of his solr. to decline the title from mere 
caprice ; but none of the judges accepted this 
extreme view. It is reasonable, they thought, 
to imply good faith as a necessary ingredient* 
On the other hand, it seems to be putting an 
undue strain on the words to construe them, 
when used by a layman, as connoting not the 
approval of his own solr., which is their plain, 
ordinary meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (Maugham, J.). — Oubtis 
Moffat, Ltd. v. Wheeler, [1929] 2 Ch. 224 ; 

98 L. J. Ch. 374 ; 141 L. T. 638. 

422. Add. Annotation : — Distd. Neale v. Merrett 
(1930), 70 L. Jo. 96. 

422a. Acceptance of purchase-price — 

Terms as to method of payment.] — N eale v. 
Mebrett (1930), 70 L. Jo. 05 ; 170 L. T. Jo. 

99 ; [1930] W. N. 189. 

422b. Acceptance ” subject to surveyor’s 

report.”] — M arks v. Board (1930), 40 

T. L. R. 424 ; 74 Sol. Jo. 364. 

429a* What amounts to — Offer of house & 

” furniture ” — ^Acceptance of house dc ” fur- 
niture & fittings as ft stands.”] — Pltf. having 
an option from deft, to purchase a freehold 
house” with furniture for £4,000,” wrote 
accepting deft.’s offer to sell the house ” with 
the furniture & fittings as it stands ” : — Held : 
there was a concluded contract between 
pltf. & deft. — G offin V. Houldkb (1920), 90 
L J. Ch. 488 ; 124 L. T. 145. 

430a. .] — ^By the aiis. of assocn. of the T. 

Co., a private co., any member desiring to 
sell any of his shares must notify the Board 
of the number of shares, the price, & the 
name of the proposed transferee, & the Board 


PART III. SECT. 2, SUB-SECT. 2.— D. 

425 viii. .] — Deft., through his 

aront, oflorod pltf. 300 tons of hay at 
122 per ton. Pltf. aooepted. & the 
a^nt wired his principal fuking that 
shipment be mshed. Deft, replied 
that he oonld not confirm the order 
for immediate delivery, hut would 
book for delivery the last of the 
month : — I/eld : a oontraot valid in 
law was then completed, & deft, 
oould not subsequently vary it by 
demanding a deposit of |2 per ton as a 
condition of shipping. — Baxlam e. 
Hatfield (1922), 65 N. 8. n. 508. — 
CAN. 

so. VitrUiium in anrrinrj letter to 
offeror's auent,] — T., who wuh desii’onN 


of fioatlng a gold mining co. in England, 
sent, through his broker F., a letter to 
D., a Dublin stockbroker, offering him 
a specified fee In consideration of the 
CO. going to allotment, & D. allowing 
his name to be used as stockbroker, D. 
signed a letter of acceptance, which 
had also been forwards to him by 
T., through F., & sent the acceptance 
to F. in a covering letter addressed to 

F, , In which D. mentioned that he 
signed the acceptance on the distinct 
tinderstandlng that Messrs. H. (on 
English firm of stockbrokers) also 
joined. The co.'s prospectus was 
issued, but instead of the Messrs. H., 

G. & Co., stockbrokers of equally high 
standing, appeared as the English 
stockbrokers of the intended co. D., 

4 


who was only lutorestod in not being 
associated wltii what were commonly 
known as mining brokers, under no 
objection to the substitution, did not 
withdraw his name, & acted as Dublin 
broker until the co. wont to allotment. 
In an action for the fee : — Held : 
(1) the complete contract in T.*fl letter 
& D.’s acceptance could not be varied 
by the covering letter addressed to F. 
as T.*8 agent ; (2) the covering letter 
was not intended to make the oontxact 
conditional upon H. being the English 
brokers ; (3) even if sucu a condition 
were Impoired into the contract, It 
could ho waived by D., being one for 
his benefit solely. — MACONOHy v. 
TltOWEii, [18911 2 1. II. 603.— IR. 



must offer to the other shareholders the num- 
ber of the shares offered at the price, & if the 
offer is accepted the shapes shall be transferred 
to the acceptors. It is provided that “ if the 
shares or any of them are not so accepted the 
holder may sell or transfer them or any of 
them at the same or any higher price ... to 
third parties ^proved by the Board.** The 
capital of the T. Co. was £600,000 in 600,000 
shares of £1 each, which shares were held in 
equal parts by the O. Co., & the P. Co. The 
P. Co. ^ave notice to the Board that they 
were desirous of selling 136,000 of their shares 
to third parties at the price of £2 per share. 
The Board offered the 185,000 sha^s to the 
O. Co., & the O. Co. desired to exercise their 
option as regards 6,000 shares only at the 
proposed price. The P. Co. contended that the 
whole of the 136,000 shares must be accepted, 

. & that the acceptance of 5,000 shares 
was not good : — Held : the proposed ac- 
ceptance was not good & the P. Co. were 
entitled to sell the whole 135,000 shares to 
third parties ; the offer was of the whole 
135,000 shares at a certain price per share, 
& not of 135,000 separate shares at that 
price ; the price to be paid for the whole 
number of shares might well be less than that 
payable for a lesser number ; & an. offer must 
be accepted according to its terms. — Ocean 
Coal Co., I/td. v. Powell Dufpryn Steam 
Coal Co., Ltd., [1932] 1 Ch. 664; 101 

L. J. Ch. 253 ; 147 L. T. 10 ; 48 T. L. B. 
290. 

437, Add, Annotation : — Folld. Willis v, Baggs & 
Salt (1926), 41 T. L. R. 453. 

448a. .] — Willis v, Baogs & Salt, No. 

418a, ante, 

465. Add, Annotations : — Consd. Schiller v, Peter- 
sen, [1924] 1 Ch. 304; Phipps (Northampton 
& Towcaster Breweries) v, Rogers, [1925] 
1 K. B. 14. 

466. Add, Amiotation : — Refd. Brakspear v, Bar- 
Urn, [1924] 2 K. B, 88. 

467a* Offer & acceptance by telegram.] — Where 
an offer is made & accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
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that his telegram had a meaning which would 
not be apparent to the other contracting 
party. — Roth (L.) & Co., Ltd. v, Taysen, 
Townsend & Co. & Grant & Grahams 
(1890), 12 T. L. R. 211 ; 1 Com. Cos. 306, 
C. A. 

dnnotcUiom : — ^Befd. Nickoll & Knight v. Ashton, Edridge, 
(1900] 2 Q. B. 2U8 ; Tredegar Iron & Coal Co. v. Hawthorn 
(1902), 18 T. L. R. 710. 

467b. Acceptance by telegram — Effect of word 
‘‘ writing ** In telegram.] — Howarth v. 
Forder (1903), 48 Sol. Jo. 52. 

476. Add, A nnotaiion : — Refd. Be Sandwell Park 
Colliery Co., Held v. The Co,, [1929] 1 Ch. 
277. 

478. Add, Annotation : — Consd. Rawlinson v. 
Ames, [1925] Ch, 96. 

480. Add, Annotation : — ^Refd. Edwards v. Porter, 
[1925] A. C. 1. 

481. Add, Annotation : — Generally, Refd. Watson 
V. Davies, [1931] 1 Ch. 465. 

487. For “ Question of law — Not question of fact 
in the catchwords read ** Whether question of 
law or fact.** 

487a. .] — Where a contract is made, not 

in exf^css terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, & not for the ct., to determine, 
with reference to the situation intention 
of the parties, whether a contract has 
actually been completed. — Richards v, Hay- 
ward (1841), 2 Man. &; G. 674 ; 2 Scott, 
N. R. 670 ; Drinkwater, 136 ; 10 L. J. C. P. 
108 ; 133 E. R. 876. 

487b. .] — Caddick V, Terry (1864), 5 

New Rep. 137. 

489. After the cross-references following this case 
insert ** Construction of contracts by corre- 
spondence.] — See Deeds, Vol. XVII., p. 246, 
Nos. 588-692.** 

492. Add, Annotations : — Folld. Chillingworth v, 
Esche, [1924] 1 Ch. 97. Refd. Hillas & Co. 
V, Arcos, Ltd. (1931), 3G Com. Cas. 353. 

496. Add. Annotation : — Refd. Chillingworth v, 
Esche (1923), 129 L. T. 808. 

501a. “ Subject to terms of contract being 

arranged.**] — Honeyman v. Marryatp, 
No. 416, ante. 


PART III. SECT. 2. SUB-SECT. 3.— 
B. (b). 

461 lii. Offer not made by post — 

Acceptance binding only at time of 
rcrelirf. I—C harlebois v. Baril, [1927] 
3 D. L. H. 762.— CAN. 

sa. At place of posting — Contract 
vnder Farm Implement Act, R. S. S., 
1920 (c. 128),] — Ella HD r. Waterloo 
Manufacturing Co., [1926] 3 1>. L. R. 
207 ; [1920] 2 W. W. R. 294 ; 20 
Soek. L. R. 601.— CAN. 

PART III. SECT. 2, SUB-SECT, 4. 

471 xil. .] — Bruce v. Tolton 

(1879), 4 A. R. 144.— CAN. 

471 xlli. .] — Where It is sought 

to establish a contract by correspoud- 
euoe, the whole of the correspondence 
relating to the matter in question must 
bo looked at for tbo purpose of finding 
out at what stage there was. if at all, a 
comploto contract between the parties. 
Where the cardinal points are definitely 
agreed upon, the mere fact that 
reference nas been made to a more 
formal agreement, or subsidiary non- 
essential stipulations, will not prevent 
the ot. from oonaidering the agreement 
arrived at by the letters as concluded. 

J.S, 


looking to the intentions of the parties, 
the contractual relations between 
them should be regarded os based 
upon the terms so agreed upon. — 
Dominion Iron & Steel Co. v. R. 
(1920). 67 D. L. R. 609 ; 20 Exch. C. R. 
245.— CAN. 

490 xi. .] — Hariciiand Man- 

CHARAM V. GOVIND LUXMAN GOKIXAUS 

(1922), L. R. 50 Ind. App. 26.— IND. 

£j. J — ^ option for sale 

read as follows : ** The owners agreo 
to give H. the option to purchase the 
lands herein leased at any time within 
the period of loase for $26 per acre, 
$2,000 cash Sc the balance at six per 
cent, interest Sc half crop payments, 
by agreement to bo drawn up ** : — 
Held : the words ** by agreement to be 
drawn up ** had the same effect as the 
words ** subject to an agreement to be 
drawn up,** Sc, since tbo agreement was 
to be on the crop-payment plan, the 
ct. could not supply the detoils neces- 
sary to complete it, Sc the option did 
not of itself constitute an enforceable 
contract. — Bocalter v. Hazlb, [19251 
4 D. L. R. 948 ; [1925] 3 W. W. R. 
577 ; reesq, 19 Sask. L. R. 417 ; [1925] 
2 W. W, II. 436.— CAN. 


— CuRRoiBHoy Sc Co., Ltd. v. Greet 
(1929), I. L. K. 57 Calc. 170.— IND. 

471 xiv. .] — Clarke v. Pea- 

body OvERAU^i Co.. [1931] 2 D. L. R. 
832.— CAN. 

479 V. — Acceptance by tele- 

gram — Fresh term inserted in letter of 
confirTnation .] — St. Denis v. Western 
Products, Ltd., [1923] 3 W. W, R. 
858.— CAN. 

489 ill. Effect of correspondence 

coupled with conduct — Substantial part 
of goods delivercd.\ — Held : a contract 
was established whereby pltfs. became 
bound to deliver the remainder of the 

g oods. — Hamilton Gear Sc Machine 
O. V. Lewis Brothers, [1924] 3 
D. L. R. 367 ; 54 O. L. R. 585.— CAN. 

PART III. SECT. 2, SUB-SECT. 6. 

490 X. .] — Where a proposal to 

manufacturo certain steel rails was 
accepted in writing by the party to 
whom it was sent, such acceptance 
stating that it would be followed by 
a formal oontraot. Sc whore it appeared 
that the formal oontraot was intended 
solely to embody the omomont already 
arrived at: — Held: In such a cose, 


IS 



Cases 60to— M5. English and Empire Digest Supplement. 


504a. Lease ** to be drawn by counsel/’]- 

Stxtkgion V. Painter (1608), Noy, 128 ; 74 
JS. B. 1092. 

AnnotcUion : — Held. Goodtitle d. Eetwiok v. Way (1787), 1 
Term Bep. 786. 

61 1. Add. Annotations : — Folld. Todd v, Jones 
Bros. (1930), 15 Tax Cas. 396. Reid. Chilling- 
worth V. Esche, [1924] 1 Ch. 97 ; Keppel v. 
Wheeler, [1927] 1 K. B. 677. 

611a. — — ’ .] — During Mar. 1928, there were 

negotiations & detailed correspondence be- 
tween resp. CO. & another co. who were pro- 
posing to purcliase the business of the resp. co., 
culminating in a letter dated Mar. 21, 1928, 
in which the prospective purchasers indicated 
that the terms contained in the correspond- 
ence, & as arranged at interviews between the 
parties, were generally accepted “ subject to 
such terms being fully set out in a formal 
contract or agreement, to be submitted to us 
& finally approved of.” On Mar. 29, 1928, 
two of the directors of resp. co. resigned & 
entered the service of the purchasers. On 
Mar. 30 resps. gave notice to their foreign 
agents terminating their engagements. The 
formal contract was dated Apr. 10, 1928 : — 
Held : the correspondence did not constitute a 
contract. — Todd (H.M. Inspector of Taxes) 

V. Jones Bros., Ltd. (1930), 15 Tax Oas. 
396. 

613a. “ The usual public-house contract to 

be entered Into.”] — Lucas v. Hall, [1899] 

W. N. 92. 

614. Add. Annotation : — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

681. Add. Annotation : — Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 

634. Add. Annotaiion : — ^Reld. Chillingworth v. 
Esche (1923). 129 L. T. 808. 

539a. ]. — Pltf. wrote to deft, an offer 

to sell a house to her for a certain sum subject 
to certain unspecified covenants, & deft, 
signed at the foot this statement : “I accept 
the above offer subject to contract,” The 
solrs. of both parties approved a draft foimal 
contract, but deft, refused to execute it. In 
an action for specific performance : — Held : 
the words ” subject to contract ” did not 
mean that deft, bound herself if the parties’ 
solrs. approved a formal contract, but meant, 
in the circumstances, ” subject to the execu- 
tion by the paiiies of a formal contract,” & 
therefore the action failed. — ^Wilson v. 
Balfour (1929), 46 T. L. R. 625. 

640. Add. Annotations : — Apld. GhUlingwoiih v. 
Esche, [1924] 1 Ch. 97 ; Lockett v. Norman- 
Wright (1924), 69 Sol. Jo. 125 ; Wilson v. 
Balfour (1929), 45 T. L. B. 625. Refd. Nevile 
Beid V. I. B. Comrs. (1922), 12 Tax Cas. 546. 


540a. .] — ^An a^eement subject to con- 

tract is merely in the stage of n^tiation 
(Sargant, L.J.).— Keppel v. wheeler, 
[1927] 1 K. B. 677 ; 96 L. J. K. B. 438 ; 136 
L. T. 208, 0. A. 

Annotation : — Apld. Raymond v, Wooten (1031), 47 T. L. R. 
606. 

646. Add. Annotations : — Consd. Chillingworth v. 
Esche, [1924] 1 Ch. 97. Apld. Lockett v. 
Norman-Wright (1924), 69 Sol. Jo. 126; 
Wilson V. BSfour (1929), 46 T. L. B. 626. 
FoUd. Todd v. Jones Bros. (1930), 16 Tax 
Cas. 396. Refd. Nevile Beid v. I. B. Comrs. 
(1922), 12 Tax Oas. 646. 

546a. ” Subject to suitable agreements being 

arranged between your solicitor & mine.”] — 
The words ” subject to suitable agreements 
being arranged between your solr. dt mine ” 
are indistinguishable in their effect from such 
words as ” subject to formal contract,” 
” subject to contract,” or subject to proper 
contract to ba prepared by the vendor^s 
solr.,” & do not import a binding agreement 
between the parties. — Lockett v. Nobman- 
Wbigrt, [1925] Ch. 66 ; 94 L. J. Ch. 123 ; 
132 L. T. 632 ; 69 Sol. Jo. 126. 

546b. ” Subject to a proper contract to be 

prepared by the vendor’s solicitors.”] — ^By 
a document of July 10. 1922, the purchasers 
agreed to p\u*chase certain freehold land & 
a nursery from the vendor ** subject to a 
proper contract to be prepared by the 
vendor’s solrs.” & acknowledged having paid 
£240 ” as deposit & in part payment of the 
said purchase-money.’^ Completion was 
fixed for Nov. 2. The purchasers signed the 
document & the vendor added & signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
by the vendor’s solrs., approved by the 
purchasers* solr., executed by the vendor, & 
tendered to the purchasers for execution. 
The purchasers, however, refused to sign it, 
declined to proceed with the transaction, & 
claimed the return of the deposit : — Held : 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the deposit. — 
Chilling WORTH v. Esche, [1024] 1 Ch. 97 ; 
93 L. J. Ch. 129 ; 129 L. T. 808 ; 40 T. L. B. 
23 ; 68 Sol. Jo. 80, C. A. 

Annotatiom : — Apld. Lookott v. Nonnan-Wrisht, (1925] 
Ch. 66 ; Wllaon w. Balfour (1929), 4.'5 T. L. R, 620. Refd. 
Keppel V. Wheeler, [1927] 1 K. B. 077. 

546c. ** Formal contract to be signed In due 

course.”] — Bonald Prankau Productions, 
Ltd. V. Bell (1927), 66 L. Jo. 33; 164 
L. T. Jo. 504. 

555, Add. Annotation : — ^Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 


543 i. SolicUor to approve form 

of contract.] — An option agreement 
provided that in the event of the pur- 
chaser deciding to accept the option 
by entering into an amement to pur- 
chase the land, *‘sucn agreement to 
purchase shall bo on a form approved 
by the vendor’s solr.” : — Hela: the 
execution of a further contract was not 
necessary to the existence of an enforce- 
able contract to purchase. — ^Vitalt v. 
Bryan (Alta.). [1927] 1 D. L. R. 244 ; 
[1926] 3 W. W. R. 785.-~-CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

555 xiv. — — .l—CoLE V. Sumner 
(1900), 30 S. O. R. 379.— CAN. 


665 XV. .1 — Graham v. Graham 

(M^.) (1914), 27 W. L. R. 263; 16 
,R. 485.r- 


D. L. 


►.r-OAN. 


665 xvi. .] — Where a person 

seeks In obtaining another’s slgnatur© 
to a printed form to impose an obliga- 
tion to pay for a service which for many 
years had been furnished gratuitously, 
notice of the terms & conditions on 
which the latter Is asked to sign the 
document should be given in no un- 
certain language & in no uncertain way ; 
if the document is so printed & 
arranged that when read it gives the 
signer thereof the impression that ho 
is merely supplying information when 
as a matter of fact it contains an 


6 


obligation to pay money, & the 
signature is induced by that Impres- 
sion, the ct. will not enforce the 
obligation. — Inteicnational Trans- 
portation Co. ». Winnipeg Stobaok 
Ltd., ri931] 2 W. W. R. 664.— CAN. 

oi. Burden of proof .] — It Is never 

necessary to prove in the first instance 
that either party to a contract under- 
stood the legal eiXoot of a term thereof : 
if a party seeks to escape the liability 
Imposed by a term of the contract, he 
must adduce evidence to oitabUsh 
grounds of oxcuse. — ^Thoreson v. 
Blairmorb School Dwtuiot Board 
OF Trustees, (19271 1 D. L. R. 1178 ; 



VoL XIL— Ckmtraci Oases 559— 66te. 


659. Add> Armoiation : — ^Refd. Berners v. Fleming, 
[1025] Oh. 264. 

sesa. •] — Guildford Trust, Utd. v. Pohl 

& Maritch (1028), 72 Sol. Jo* 171. 

667. Add, Annotation : — ^Dlstd. Hardie & Lane v, 
Chilton, [1028] 2 K. B. 306. 

568. Add, Annotation : — Consd. Hardio & Lane v. 

OhUton, [1028] 2 K. B. 306. 

576. Add, Annotation : — Reid. Brocklebank v. B*, 
[1024] 1 K, B. 647. 

681. Add, Annotation : — ^Dlstd. Hardie & Lane v, 
Chilton, [1928] 2 K. B. 306. 

687. Add, Annotation : — ^Refd. Jones v. Waring & 
Gillow, [1026] 2 K. B. 612. 

588. Add, Annotation ; — Reid. Hardie & Lane v, 
Chilton, [1028] 2 K. B. 306. 

611. Add, Annotations : — Apld. Re Lloyds Bank, 
Bomze v, Bomze (1930), 47 T. L. R. 38. Reid. 
Shears v, Jones (1022), 128 L. T. 218. 

618. Add, Annotation : — As to (3) Apld. Inche 
Noriah v, Sliaik AUie Bin Omar, [1929] A. C. 
127. 

614. After this case add See, also. Fraudulent 
& Voidable Conveyances, No. 834a.*’ 

630. Add, Annotation : — Consd. Inche Noriah 
V. Shaik AUie Bin Omar, [1929] A. C. 127. 

636. Add, Annotation : — Consd. Inche Noriah 
V, Shaik ^ie Bin Omar, [1929] A. C. 127. 

•660. Add, Annotation : — Consd. Inch© Noriah v. 
Shaik AUie Bin Omar, [1929] A. 0. 127. 

662. Add, Annotation : — FoUd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 
1 Ch. 289. 

663. Add, Annotation : — Folld. Re Lloyds Bank, 


Ltd., Bomze & Lederman v, Bomze, [1931] 

1 Ch. 289. 

664. Add, Annotation : — ^Folld. Re Lloyds Bank, 
Ltd., Bonze & Lederman v, Bomze, [1931] 
1 Ch. 289. 

664a. General rule.] — An agreement of May 6, 
1929, between B. & L., who were betrothed, 
provided that L. should deposit at a bank, 
in her own name & B.’s, the sum of £4,000, to 
be re-deposited upon the marriage in a 
current account in their joint names, & to be 
used in paying off a mtge. on B.’s premises 
& in buying him a practice. The amount of 
the mtge. was stated to be about £1,200. 
The agreement had been drawn up on the 
instructions of L.’s brother, who had pro- 
vided the £400 as her dowry. Despite the 
terms of the agreement, sums wore withdrawn 
before the marriage, which took place on 
June 16; On May 15 B. & L. withdrew 
£1,000, with which the practice was bought, 
& on June 5 they withdrew £2,350. They 
also withdrew other sums at later dates. 
B. had the money, & L. signed documents 
authorising the withdrawals. The marriage 
was unhappy, & the parties separated on 
Sept. 27. There was then only the sum of 
£150 in the joint account, B. having had 
£3,850. At the date of the agreement he 
owed £2,000 to his bank secured by charge 
on his premises, a fact which he had not told 
L.’s bi*other. In an action by L. & her 
brother to recover the money from B., & 
asking that the agreement of May 6, 1929, 
should be set aside or rectified, on thf^ ^oimd 
that L. was induced by B.’s undue inSuence 
to sign the documents authorising the with- 
drawals : — Held : the agreement must stand, 
but the doctrine of Hugv^nin v. Baseley, 


[1927] 1 W. W. R. 449 ; 22 Alta. L. K. 

415.~-CAN. 

p i. Failure to read over 

whole contract.] — W^here a purchaser of 
a large farm implement does not read 
English, Form Implement Act, II. S. S., 
1920 (c. 12S), 8. 18, is not complied 
with unless tho whole contract is read 
over & explained to him in his own 
langua^, even though he understands 
some Engllah &, after tho whole con- 
tract has been read to him in English, 
those portions of It which he says ho 
does not understand in English are 
read over & explained to him In hie 
language. & ho s^s he understande 
it all. — ^Advance Rutukly Threshek 
Co. V. Yoroa, [1920] 3 D. L. R. 617 ; 
[1920] S. C. R. 897.— CAN. 

p ii. No revest for reading 

over or explanation,] — ^If a person who 
cannot read a document signs it with- 
out requesting to have it read or 
explained to him & it is not read or 
explained he is bound by It, where, at 
le^, there is no evidence that the 
other party knew that the Illiterate 
party was signing under a misunder- 
standing of its effect. — Canapian 
Bank of CKimmbros v, Dehbeck 
(Sask.), [19291 4 D. L. R. 220; 2 
W. W. R. 680.— CAN. 

p Burden of proof,] — 

Wneio a contract was drawn up by 
a magistrate, who was employed for 
that purpose, &, after being reduced 
to wiitiDg, it was read over to deft., 
who signed by his mark : — IleJd : the 
burden was upoh deft* of establishing 
that the document was not his agree- 
ment. — Kbddy V, Daubby (1913), 47 
N. S. R. 229 ; 12 D* L. R. 021 ; 13 
E. L. R. 163.-- CAN. 

plv. .] — ^Millar V. Ellarp, 

[19371 3 D, L, R. 102.— CAN, 


p V. Parly intoxicated,] — 

.Schofield v, Tummonds (1858), 6 
Gr. 568,— CAN. 

864 i. Contract of sale silent as to 

time db mode of naymerU.] — Defts. hav- 
ing ratified by telegram a contract made 
by tholr agents, afterwards attempted 
to repudiate it on the ground of an 
alleged variation in the terms of the 
bought note as to the time of delivery. 
Defts.* letter of repudiation to their 
agents attempted to impose terms as 
to the time for payment as a condition 
of accepting the alleged variation : — 
Held : the contract was complete not- 
withstanding that the particular mode 
or time of payment was not stated. 
— Campbell v, Mahler (1919), 43 
0. L. R. 395 ; 14 0. W. N. 348 ; ojOfd., 
15 O. W. N. 339.— CAN. 


PART III. SECT. 3, BUB-SECT. 2.— 
A. (b). 

b i. .1 — ^An agreement to pay a 

debt made by a debtor while under 
arrest on a capias previously issued for 
said debt, will not be oancelled for 
duress when the arrest was not ille^ 
& the bore fact of the arrest was the 
only evidence of duress. — T hompson p. 
Schneider, [19291 1 D. L. R. 989; 
60 N. 8. R. 329.— CAN. 


PART III. SECT. 8, SUB-SECT. 2.— 
C. (a). 

699 1. Contract voidable ,] — An agree- 
ment in writing by a wife to the provi- 
sions of her husband’s will In lieu of the 
statutory provisions : — Held : to have 
been obtained by duress* & not a bar 
to her appUoatidn for relief under 
Devolution of Estates Act, 1920, s. 24. 
—Re Bursaw’s Estate, [19241 3 
W. W. R, 807.— CAN. 

590 ii. . 1 — Burris v, Rhind 

(1899), 29 a 0. R. 498.— CAN, 


PART III. SECT. 3, SUB-SECT. 8.— 
A. (a). 

611 vl a. .) — Raghunath Pra- 
sad V, Sabju Prasad (1923), L. R. 
51 Ind. App. 101.— IND. 

r i. .1 — ^W^here by reason of 

the confidential relationship existing 
between pltf. & deft. & tbe influence 
he was able to exert over her bv 
assorting knowledge of matters which 
he alleged could be used to her 

E rojudice, whlob at the trial he admitted 
ad no existence, he was enabled to 
procure from pltf. on excessive amount 
for services performed, which was paid 
by her even after she had obtained 
independent advice, pltf. was held 
entitled to recover tho same back, less 
a reasonable amount for the services 
performed. — D isherv. Clarris (1894), 
25 0. R. 493.— CAN. 

r li. .] — Re White, Kerston v, 

Tanb (1876), 24 Gr. 224.— CAN. 

PART III. SECT. 3, SUB-SECT. 8.— 
A. (b) i. 

a 1. .] — ^An aged woman asked 

her son to inquire Into the state of her 
property. By his report thereon she 
was induced to make a transfer of the 
property to him & a daughter : — Held : 

mother was clearly capable of fully 
understanding what she was doing, 
& there was no undue influence or 
misrepresentation, &; proof of inde- 
pendent advice was unnecessary to 
support the deed. — ^W eir v, weir 
(B; C.). [1920] 3 W. W. R. 725.— CAN. 


PART IIL SECT. 8, SUB-SECT. 8.— 
A. (b) iii. 

io. Donatio mortis causa to parish 
priest— Valid.]— Bobas v. Walker 
(N. B.), [1928] 4 D. L. R. 630.— CAN. 



Cases 664a— 766. Enolish akd Empibe Digest Supplement. 


No. 611, applies to tbe relation between 
persons eng^ed to be married ; it had not 
been estamisned that the sum of £2,000» 
part of the £2,350, withdrawn from the joint 
account, was a proper gift to deft. ; Sc pltfs. 
were entitled to judgment for £1,000, half 
of the £2,000. — Ee Lloyds Bank, Ltd., 
Bomze & Lederman V. Bomze, [1931] 1 Ch. 
289 ; 100 L. J. Ch. 46 ; 144 L. T. 276 ; 47 
T. L. B. 38. 

698. After this case add “ See, also. Fraudulent 
Sc Voidable Conveyances, No. 834a.’’ 

717. Add. Annotation : — Consd. Inche Noiiah 
V. Shaik Abie Bin Omar, [1929] A. 0. 127. 

789. * Add. Annotation : — Consd. Pontypridd Grdns. 
V. Drew (1926), 90 J. P. 169. 

741. Add. Annotation : — Refd. Albemarle Supply 
Co, V. Hind, [1928] 1 K. B. 307. 

743a. Outdoor relief afforded to pauper.] 

— Guardians who supply goods to a pauper 
by way of ordinai'y poor relief have no right 
to recover from the pauper the reasonable 
value of the goods so supplied. — Pontypridd 
Union v. Drew, [1927] 1 K. B. 214 ; 95 
L. J. K. B. 1030 ; 136 L. T. 83 ; 90 J. P. 
169 ; 42 T. L. B. 677 ; 70 Sol. Jo. 795 ; 24 
L. G. B. 405, C, A. 

See, further. Poor Law. 


745. Add. Annotation: — ^Refd. Winkworth v. 

‘ Baven, [1931] 1 K. B. 662. 

747. Add. AnnoMion : — Retd. Brandt v. Liver- 
pool, Brazil Sc River Plate Steam Navigation 
Co., [1924] 1 K. B. 576. 

748. Add. Annotation: — Refd. Rederiakt. Trans- 
atlantic V. Compagnie Fran^aise des Phos- 
phates de rOceanie (1926), 136 L, T. 019. 

750. Add. Annotation: — Refd. Brown v. Dagen- 
ham U. 0., [1920] 1 K. B. 737. 

756a. .] — Covenant for 2s. for copying every 

quire of paper. Breach that he copied four 
uires Sc throe sheets, for which 8a. 3d. was 
ue. And that there could be no opportion- 
ment, for the covenant was to allow him 2a. 
a quire, but not pro rata. If he had averred 
3d. to be the usual fees for copying three 
sheets he might have helped himself. — 
Needler V. Guest (1647), Aleyn. 9 ; Sty. 
12 ; 82 E. R. 886. 

759. Add. Annotations : — Refd. Pockney v. Atkin- 
son (1929), 142 L. T. 136 ; Eshelby v. Feder- 
ated European Bank, Ltd., [1932] 1 K. B. 
423. 

763. Add. Annotation : — Generally, Refd. Meyrlck 
V. Dyson (1925), 41 T. L. B. 368. 

766. Add. Annotation: — Refd. Importers Co. v. 
Westminster Bank, [1927] 1 K. B. 869. 


PART in. SECT. 3, SUB-SECT, 8.— B. 

696 i. Onus on party alleyinQ — Unless 
transaction prirnd facie uriconscioruible. 1 
— Raohunath Prasad v. Sabju 
Prasad (1923). L. R. 51 Ind. App. 101. 


PART III. SECT. 3. SUB-SECT. 3.— 

0. (a). 

716 1. Principles on which relief 
granted.] — Underwood v. Cox (1912), 
21 O. W. R. 757 ; 3 O. W. N. 1112 ; 
26 O. L. R, 303.— CAN. 

722 f. Transaction voidable.] — Oolp 
V. Hunter (1911), 1 W. W. R. 314.— 
CAN. 

722 ii. ,] — Erwin v. Snelorovb 

(Ont.), [1927] 4 D. L. R. 1028.— CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

741 xli. “.] — Kilborn V. 

Forester (1831), 1 Dra. 344.— CAN. 

741 adil. .] — Pltf. liaving 

entered Into a contract lor the supply 
of horses* food with the Officer Com- 
manding the depot of a cavalry 
regiment sued the Secretary of State 
for the balance due to him imder the 
contract : — Held : an Officer Com- 
manding a depot, not being one of the 
officers authorised by the Governor- 
General in Council under Government 
of India Act. 1915^ s. 30 (2), to cnt«r 
into contracts on behalf, of the 
Secretary of State, the oontracb sued 
upon was ultra vires & could not be 
enforced a^inst the latter. However, 
imder Indian Contract Act, s. 70, 
pltf., hairing lawfully supplied foods 
for the horses belonging to the Secre- 
tary of State, not Intending to do so 
gratuitously & the latter having 
enloyod the benefit thereof, was 
entitled to compensation. 


Sect. 70 of the Contract Act, although 
foimded on English law, must be 
interpreted according to its clear &; 
explicit terms & not in reference to the 
provisions of English law relating to 
the matter. The sect, is much wider 
than the English law & goes beyond it. 
— Secretary op State v. Sarin & Co. 
(1929), I. L. R. 11 Lab. 375.— IND. 

744 1. From circumstances .] — 

Rice v. Bubokhardt (1925), 36 

B. C. R. 161.— CAN. 

744 -.1 — Northern Rt. 

Co. V. Lister (1867), 27 U. C. R. 57.— 

GAN. 

747 ii. .] — Held : an agree- 

ment by a CO. to repurchase shares was 
ostablishod, as the conduct of the co. 
was quite tnoonsistent with any other 
reason than that it intended & agreed 
to repurchase the shores. — C larke v. 
Lands & Roddis, Ltd. (1926), 37 
B. C. R. 77,— CAN. 


PART III. SECT. 4, SUB-SECT. 2.— C. 

u i. Contract to dig well .] — 

When a party oou tracts to boro a well, 
with a proviso that he is to be paid a 
proportion of the price if it Is a dry 
hole, there is an implied promise to go 
the distance bis machinery will boro. 
Sc if because of a rook he does not go 
that distance it is not a ** dry hole,** Sc 
he is not entitled to payment. — 
Winkler & Martin v. Hutton, [1920] 
2 W. W. R. 982 ; 13 Sask. L. R. 335.— 
CAN. 

u ii. .] — Whore a hole is 

caving in Sc rendering it dangerous 
for him to work, & a well-dig^r 
abemdons the work without having 
obtained water Sc without having gone 
to the full depth of his machine, be 
is not entitled to payment for the 
work already performed. A well-digger 


knows, & must be hold to have assumod, 
these risks when he has not in his 
oonti'aot protected himself against 
such contingencies. — S avid an v, Lat- 
LANTH, ri924j 3 D. L. R. 1089 ; 2 
W. W. R. 1222.— CAN. 

uiii. Contract for removal of 

night soil — Special provisions as to 
cleansing.] — Held: the contract was 
ouo entire contract Sc every provision 
in it for strict oloauliucss Sc. disinfection 
was of the very eBsoueo Sc nature of the 
oontraot. — H unter v. West Maitland 
Municipal Council (1923), 23 S3. R. 
N. 8. W. 420.— AUS. 


PART III. SECT. 4. SUB-SECT. 2.— D. 

0 i. .] — Anderson v. MclNa’Yiuc, 

[1925] 3 D. L. R. 948.— CAN. 

c il. Agreement to live on dt work 
farm in consideration of father promising 
to devise farm.] — Held : the father 
having prevented the son from per- 
forming the work contracted for Sc 
discharged him from service, the son 
was entitled to recover on a quantum 
meruit for the work done by him Sc 
money Sc materials furnished. — R en- 
ton V. Renton (1925), 62 N. B. R. 
356.— CAN. 


PART HI. SECT. 5, SUB-SECT. 2. 

h i. Agreement to accept land in 

satisfaction of debt.] — Held : binding, 
though not in writing. — Flb.minq v. 
DUNOAN (1870), 17 Gr. 70.-0^. 

h ii. Agreement to share com- 

mission.] — Held : Alberta Statutes, 
1906 (c. 27), not applioable. — Heaton 
V. Flater (1914), 27 W. L. R. 98 ; 16 
D. L. R. 78 ; 8 Alta. L. R. 21.— CAN. 


h ill. 8. P. Kabbar v. Schubert 
(1914), 29 W. L. R. 640 ; 7 W. W. R. 
189 ; 8 Alta. L. R. 21 ; 19 D. L. R. 
804.— CAN. 
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Vd. xn.— Ccmtract. Cases 769--844. 


Part IV. — The Statute of Frauds. 


769. Add. Annotation: — ^RefcL Franco-Britisli 

Ship Store Co. v. Oompagnie des Ohargeurs 
Francaise (1926), 42 T. L. B. 736. 

772. Add. Annotation : — Refd. Monnickendam v. 
Leanse (1923), 39 T. L. B. 445. 

776. Add. Annotation : — Refd. Newman v. Slade . 
[1926] 2 K. B. 328. 

793. Add, Annotation : — Expld. Scott v, Pattison, 
[1^3] 2 K. B. 723. 

801. Add. Annotaiion : — ^Refd. Be Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 

808. Add. Annotations : — As to {!) Refd. Lewis v. 
CammeU, Laird & Co. (1929), 22 B. W. C. C. 
410 ; Smith v. Union Castle S.S. Co. (1931), 
24 B. W. C. C. 71. 

810. Add. Annotations: — As to (3) Consd. Be A 
Bankruptcy Notice, [1924] 2 Ch. 76. Refd. 
Bawlinson v. Ames (1924), 69 Sol. Jo. 142 ; 
AriS V. Rai Jadunath Majumdar Baliadur 
(1931), 47 T. L. R. 238. 

819. Add. Annotation : — As to (1 ) Refd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. 

887a. Goodwill & stock-in-trade included — 

Entire.] — Deft, orally agreed to buy from 
pltfs., who were the exors. of a deceased 
merchant, the business carried on at a 
named address, including the goodwill, stock 
in trade, & an interest in the premises, but 
he failed to carry out his agreement. In an 
action for damages deft, pleaded that the 
contract related to an interest in land & that 
by Law of Property Act, 1925 (c. 20), s. 40 (1), 
it could not be enforced against him as there 
was no written evidence of it. Pltfs. con- 
tended in answer that there had been part 
performance by them in looking after the 
premises and keeping the staff together until 
the defendant should take possession : — 
Held : that part of the contract which related 


to the goodwill, etc., was not severable from 
the parti which dealt with taking over the 
premises, & that there was no part per- 
formance sufficient to take the case out of 
the statute, & the action failed. — H awkes- 
WORTH V. Turner (1930), 40 T. L. R. 389. 

887b. Contract to construct road over land — 

Divisible,] — An estate co., by their agent, 
orally promised an intending purchaser of 
a builaing plot that a road, marked on a 
plan shown to him & giving access to the 
plot, would be constructed by them & be 
ready for use within a reasonable time. 
Belying on this promise, the purchaser 
entered into a written agreement to purchase, 
& the plot was duly conveyed to him. The 
CO. did not construct the road wdthin a 
reasonable time, or at all, & the purchaser 
brought an action claiming damages for 
breach of contract : — Held : a promise to 
construct a road, apart from any conveyance 
of the land over which it was mtended to run, 
was. not a “ contract for the sale or other 
disposition of land or any interest in land,** 
& consequently an action would lie upon it, 
although it was oral, without infringing Law 
of Property Act, 1925 (c. 20), s. 40 (1). — 
Jameson v. Kinmell Bay IjAnd Co., Ltd. 
(1931), 47 T. L. B. 593, C. A. 

840. Add. Annotations : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. Refd. Michael v. Phillips (1923), 130 
L. T. 142. 

841. Add. Annotations : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. FoUd. Jameson v. Kinmell Bay Land 
Co. (1931), 47 T. L. R. 693. Refd. Michael 
V. Phillips (1923), 130 L. T. 142. 

844. Add, Annotations : — Refd. Michael v. Phillips 
(1923), 130 L. T. 142 ; Hawkesworth v. Turner 
(1930), 40 T. L. R. 389. 


PART IV. SECT. 1, SUB-SECT. 6.— A. 

770 i. ParUiership dgrfcnk^^ni — A 
contract for a partnership to last longer 
than a year la within “tat. i'rauds. — 
Hoffmax i». Cohen (Man.) (ltU4), 27 
W. L. U. 127.— CAN. 

•p. Agreement to he performed before 
fixm date — Fixed aaie more tfuin 
one year from agreemerU — Effect of 
renewals.] — In 1921 deft, promised to 
marry pltf. at a date not later than 
May, 1923. The promise wa« renewed 
from time to time up to May, 1922 : — 
Held : the contract was one to he 
porformed within a year, & a memo- 
randum in writing to satisfy Stat. 
Frauds was unnecessary. — Cy« v. 
DUTAULT (1923), 65 O. L. R. 00. — 
CAN. 

gq, Whether statute bar to action 

for dissolution of partner ^ip.] — ^Wono 
V. HOU, [1928] 1 W. W. 11. 480 ; 39 
B. C. R. 425.— CAN. 

PART IV. SECT. 1. SUB-SECT. 6,— 
B. (a). 

793 ii. Agreement for maintenance of 
parent — For indefinite period.] — Masters 
& Servants Act, R. S. S., 1920, s. 2, 
provides that a contract of personal 
service for a period of more than one 
year shall be signed by the contracting 
parties ; since a contract of hire of 
personal servloes during a lifetime is 
one which primu facie is not to be per- 
formed within a year, a contract by 


which a father & mother agreed in 
consideration of maintenance to work 
for their children as long as the parents 
should live & their health continue, 
but which was not signed by the father 
was void & no answer to the father’s 
claim to financial support as a “ de- 
pendent ** under Parents Maintenance 
Act. — S te. Mabje V. S'fE. Marie 
(S ask.), [19291 4 D. L. R. 1076 ; 1 
\V. W. R. 890.— CAN. 


St. Agreement for partnership — 
For indefinite period .] — A written con- 
tract, which provides for the con- 
tinuance of a partnership from its date 
until dissolved by mutual consent, 
unless previously determined by a 
specified notice, is not an agreement 
that is not to be performed within the 
Bpaoe of one year from the making 
within Instruments Act, 1916, s. 228.— 
GiBB V. Sell, [1922] V. L. R. 561 ; 28 
Argus L. R. 306 ; 44 A. L. T. 1.— 
AUS. 


PART IV. SECT. 1, SUB-SECT. 6.— C. 

806 ii. S. P. Dickson v. Jacques 
(1871), 31 U. O. R. 141.— CAN. 

812 i. — — To commence on fallowing 
day .] — ^A contract to serve for oue yoor, 
the service to coinraonoo on the day 
next after that on which the contract 
is made, is not a contract not to be 
performed ^vithin a year within Stat. 
Svaiids, 8 . 4. — Beller V. Klotz 

(Sask.), [1917J 1 W. W. R. 686.— CAN. 
g20 ii. .] — A contract for 


9 


service, under which deft, is to receive 
“ $700 a year, to be Increased per year 
until it reaches $1,000,” is a contract 
not to be performed within a year 
within Stat. Frauds. — F airgrievk v. 
O'MuixrN (1896), 40 N. S. II. 215.— 
CAN. 

823 ii. Share-miVcing agree^ 

ment — Commencement termination 

not staied.Y—Ucld : the contract was 
one for services not to be performed 
within one year from the making 
thereof, & therefore, came within the 
statute. — Hall ». Goldstone, [19231 
N. Z. L. R. 910.— N.Z. 


PART IV. SECT. 1, SUB-SECT. 7. 

838 i. Promise to pay debt of another 
— Subsequent credit given to guarantor 
as principal d^lor — Not entire. ] — 
Held : as to goods supplied before the 
alleged promise, the promise was one 
to answer for the debt of another & 
under Stat. Frauds was unonforoeable 
because of the absence of a memo- 
randum in writing to support It ; but 
as to goods supplied subsequently, 
although the account was continned 
in the buyer’s name, It was established 
that the surety become the prin- 
cipal debtor Sc the goods were sup- 
plied on * his account. & no memo- 
randum in writing was required to 
enforce the dalm. — Bateman & Mat- 
thews V. Spencer, [1923] 4 D. D. R. 
170; 16 Sask. L. R. 474 ; [1923] 1 
W. W. R. 1281.— CAN. . 
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845. Annotcdiona: — ^For **Retd. Heilbuti Symons 
V. Buckleton, [1913] A. 0. 80,” read ”Dbtd, 
Heilbut, Symons v, Buckleton, [1913] A. 0. 
30.” 

Add, Annotations : — Oonsd. Jameson v. Kin- 
meU Bay Land Co. (1931), 47 T. L. R. 410 ; 
ISliller V, Cannon Hill Estates, Ltd., [1931] 
2 K. B. 113. Reid. Collins v. Hopkins, [1923] 
2 K. B. 617, 

845a. Parol warranty to let for certain pur« 
poses.] — ^Pltf., in an action for damages for 
breach of warranty in connection with the 
letting to him of certain premises, alleged 
that as a basis of negotiations wMch cul* 
minated in an agreement in writing whereby 
defts. agreed to let & pltf . agreed to take the 
premises in question, defts. verbally war- 
ranted to let the premises for dancing 
purposes. Defts. had no power to let the 
premises for such purposes without the con- 
sent of the superior landlord, & such consent 
was never in fact obtained. Pltf. took pos- 
session under the agreement & expended con- 
siderable sums in alterations, & now claimed 
to recover the amoimt of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation ; — Held : pltf. 
had failed to establish the alleged parol 
agreement, & even if the evidence had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let for dancing & had been 
answered in the affirmative, it would only 
have been evidence as to the subject-matter 
of the contract & could not control, vary, or 
add to the tenns of the written contract. — 
Crawfoud V. White Citt Rink (Newcastlb- 
un-Tyne), Ltd. (1913), 29 T. L. R. 318 ; 57 
Sol. Jo. 357 ; 77 J. P. Jo. 111. 

Implied warranties.] — 8ee^ generally ^ I^and- 
LORD & Tia^ANT, Vol. XXXI., pp. 176-181. 

859. Add, Annotation : — Apld. Parr, Smith v, 
Messers (1927), 44 T. L. R. 48. 

859a. What amounts to — Reconstitution of 

action.] — Defts. on Jan. 9, 1924, agreed to 
sell a quantity of wood to a partnership 
firm. The firm, being in financial difficulties, 
formed a limited co., & duly notified defts. 
On July 9 it was orally agreed that the new 
co. should give defts. a cheque & three bills 
in respect of the indebtedness of the old 
firm, & that defts. should supply to the new 
CO. the goods sold imder the contract of 
Jan. 9, & accept the now co. as buyers of 
the goods. The new co. subsequently gave 
to defts. the cheque & three bills, but defts. 
did not deliver the goods under the contract 
of Jan, 9 to the new co. The two partners 
in the old firm then brought an action 
against defts. for breach of the contract of 
Jan. 9. To that action defts. put in a defence 
signed by counsel in which they pleaded, in 
par. 3, that it had been agreed by the con- 
tract of July 9 that the new co. should give 
defts. on the following Monday a cheque & 
three drafts, & that defts. would supply to 
the new co. instead of to the old firm the goods 
sold under the contract of Jan. 9, & accept 


that CO. as buyers of the goods. The plead- 
ings were then amended & the action was 
reconstituted, the partners in the old firm 
being struck out & the new co. substituted 
as pTtfs., k, the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence k r^ed 
upon Sale of Goods Act, 1893 (c. 71), s. 4, 
as a defence to that amended action : — Held : 
(1) par. 3 of the original unamended defence 
which was signed by counsel constituted a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties k the cause of 
ac4)ion when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Luoas v. Dixon, 
No. 859, ante, — Parr, Smith k Oo. v. 
Messers, Ltd., [1928] 1 K. B. 897 ; 97 
L. J. K, B. 126 ; 138 L. T. 154 ; 44 T. L. R. 
48 ; 72 Sol. Jo. 14 ; 33 Com. Cas. 101. 

862. Add. Annotaiion : — Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

888. Add. Annotatidk : — to (2) Refd. Chilling- 
worth V. Esche (1923), 129 L. T. 808. 

892. Add. Annotations: — ^Dlstd. McDonald v. Nash, 
[1924] A. C. 625. Consd. McCall Bros., Ltd. 

V. Hargreaves (1932), 48 T. L. R. 450. 

893. Add. Annotations : — Consd. National Sales 
Corpn. V. Bemardi, Bernard! v. National 
Sales Corpn., [1931] 2 K. B. 188. Dbtd. 
McCall Bros., Ltd. v, Hargreaves (1932), 48 
T. L. R. 450. Refd. McDonald v. Nash, 
[1924] A. C. 626. 

g 93 a. .] — Bills of exchange drawn by 

pltfs. to their own order, on k accepted by 

W. S. k Co., a co. of which deft, was a 
director, were indorsed by deft, in pursuance 
of a verbal agreement under which pltfs. sold 
& delivered goods to the acceptors, in con- 
sideration of deft, indorsing the bills with the 
intention of making liimself liable to pltfs. in 
case of default by the acceptors. Pltfs. 
subsequently indorsed the bills, writing their 
name underneath that of deft. Pltfs. sued 
deft, as indorser : — Held : although the 
verbal contract found to have been made 
between deft. & pltfs. was in one sense a 
contract of guarantee, the Statute of Frauds 
could not be set up as an answer to a claim 
under the bills. — McCall Bros., Ltd. v. 
Hargreaves, [1932] 2 K. B. 423 ; 101 L. J. 
K. B. 733 ; 147 L. T. 267 ; 48 T. L. R. 460 ; 
76 Sol. Jo. 433. 

900. Add. Annotation: — Consd. Parr, Smith v. 
Messers (1927), 44 T. L. R. 48. 

900a. .] — ^Parr, Smith k Co, v. Messers, 

Ltd., No. 869a, ante. 

900b. Contract rectified by court — On nound of 
mistake.] — ^Where owing to a mistake com- 
mon to CK)th parties to a contract in writing 
it does not express the true bargain between 
the parties, the ct. in Ehgland has jurisdic- 
tion, since Jud. Act, 1873 (c. 66), to rectify 
the contract k to order specific performance 
of it as rectified, although apart from the 


'PART IV, sect. 2, sub-sect. 8.— A. 

900a i. Ctmtract rectified by court.} 
— As against a defence of Stat. Frauds, 
the ct. ha8^,no power to reform a 


writing k then decree specific per- 
formance of it as reformed. — Sweitzeb 
V. Qbanobb (1023), 54 O. L. R. 70. — 
CAN. 

BA. Order in Council.}^ -Held ; an 

10 


Order in Council ought to be regarded 
as a sufficient expression in writing of 
an agreement to pay on the part of 
the Crown. — L amabbb k Co. v. R., 
C1923] Bxoh. C. R. 174.— OAN. 



Vcd. HL— Oontnot Oases 900b^-10S2. 


reetifiied contract there is no memorandum 
to satisfy Stat. Braude. — XJ.S.A. t?. Motob 
Trucks, Ltd., ri924] A. 0. 196 ; 9a L. J. 
P. 0* 46 ; 180 L. T. 129 ; 39 T. L. R. 723, P. 0. 

914. Add, Annotation: — Consd. Cohen v, Roche 
(1926), 95 L. J. K. B. 946. 

928a« Agreement to remain in force so long as 
another agreement oontinuedO— Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.* profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
CO. & defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it : — Held : 
the two agreements were sufficiently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years. — Franco- 
British Ship Store Co., Ltd. v, Compaqnib 
DBS Chargeurs Francaise (1926), 42 T. L. R. 
736. 

924. Add, Annotation : — ^Hefd. Franco-British Ship 
Store Co. v, Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 

930. Add, Annotation: — Refd. Cohen v, Roche 
(1926), 95 L. J. K. B. 045. 

938. Add, Annotation : — Refd. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. 

956. Add, Annotation : — Refd. Reading Trust v, 
Spero (1929), 46 T. L. R. 117. 


980. Add, Annoiedion: — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 946. 

988. Add, Annotation : — As to (2) Refd. Chilling- 
worth V, Bsche (1923), 129 L, T. 808. 

995. Add, Annotation: — ^Apld. Be Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

999. Add, Annotaiione : — As to (2) Apld. Chilling- 
worth v. Bsche, [1923] 1 Ch. 576. FoUd. 
Monnickendam v, Leanse (1923), 39 T. L. R. 
446. Generally^ Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

1002. Add, Annotation: — ^Refd. Chillingworth v, 
Bsche (1923), 129 L. T. 808. 

1017. Add, Annotation: — ^Refd. Dominion Press 
V, Customs & Bxcise Minister, [1928] A. C. 
340. 

1022a. .] — On Nov. 21, 1918, pltf. paid deft. 

£10 & received the following receipt : Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.** Pltf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft, verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in six weeks, A that the £10 
was paid as a deposit on account of the 
purchase-money : — Held : the receipt was a 
sufficient memorandum of the verbal con- 
tract. — ^Auerbach v. Nelson, [1919] 2 Ch. 
383 ; 88 L. J. Ch. 493 ; 122 L. T. 90 ; 36 
T. L. R. 665 ; 63 Sol. Jo. 683. 

1027a. .1 — Howard v, Okbovbr (1778), 3 

Swan. 482 ; 36 B. R. 933. 

1081. Add, Annotation: — Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 137 L. T. 166. 

1032. Add, Citations : — 92 L. J. Ch. 698 ; 129 
L. T. 659 ; 39 T. L. R. 576 ; 67 Sol. Jo. 
638, C. A. 


PART IV. SECT. 2, SUB-SECT. S.—B, 

lb. Contract not absolutely recog- 
nised — Alleged variation of lemisA — 
Doft.'B aironta in A., on Oct. 14, 1914, 
telofp'apbod to deft;, in bnBlness In 
O., that they had sold to pltfs. a car- 
load of apples for shipment on opening 
of navigation. On Got. 16, deft, 
answered accepting. On that day the 
agents sent deft, a bought note, 
stating the terms of contract as in the 
telegram, with additions. On Oct. 20, 
doft. wrote to the agents : ** I will 
return contract, as I find you have 
worded contract * opening of naviga- 
tion 1915.* I will not accept contract 
on these terms unless they will pay 
for the goods when packed ** : — Held : 
if the terms of the contract had not 
suflloiently appeared by the telegrams 
& the bought note, the letter of Oot. 20 
would have supplied a sufiQoient memo- 
randum to satisfy Stat. Frauds, 
although It contained a repudiation 
of the contract. — Campbell v, Mahleb 
(1919), 48 O. L. R. 396 ; 14 O. W. N. 
348 ; affd,, 15 O, W. N. 339.— CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— 
C. (a). 

0281. Letter referring to previous 
eorrespondmee — Contract eonstruetiv^y 
assented to therein,] — ^Vendor*8 solr, 
wrote topurchas6r*8Bolr. : ** B. informs 
me that he has agreed with R» for the 
Bale to him of his holding In foe- 
simple for £10,000. Under these 
olroumstances we think it would be 
possible to reasonably limit the title.** 


The next day puroha8er*B solr., in 
acknowledging the letter, stated : 
“ The simple agreement arrived at 
herein appears in the first part of your 
letter, Sl 1 suggest that we can dispense 
with any further agreement ** : — 
Held: the latter letter constituted a 
note or memorandum sufficient to 
satisfy Stat. Frands, althongh the 
writer had no intention to sign one. — 
Cloncurrt (Lord) v. Lai'van, [1924] 
1 1, R. 78.— IR. 

PART IV. SECT. 2, SUB-SECT. 8.— 
C. (b). 

f i. From purchaser to partner — 

Stating terms of purchase,] — In an 
action against D., claiming damages 
for broach of contract to purchase 
bonds, a telegram from D. to his partner 
was produced saying, “ I absolutely 
bought them yesterday after our phone 
conversation, they agreeing to our 
terms '* : — Held : parol ovidonce was 
properly received to show that terms 
had been stated by D., over his signa- 
ture, that they wore the only terms & 
were those referred to in the telegram, 
& the two constituted a sufficient 
memorandum within Stat. Frauds. — 
DoRAir V, McKinnon (1916), 63 S, 0. R. 
609.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

971 1. General rule,] — A writing is 
not sufficient to moke a contract of 
purchase of laud comply with Stat. 
Frauds unless tiie parties to the con- 

11 


tract are specified In the writing, 
either nominally or by dosoription or 
reference, & in snob a manner that 
there can be no fair or reasonable 
dispute as to their identity. A letter 
signed by a purchaser, addressed to 
persons who are the vendor's agents, but 
not mentioning tho vendor, & there 
being nothing creating a contract 
binding upon the agents personally, 
is not Bomoient to make a contract 
enforceable against purchaser under 
Stat. Frauds. — Mahler v. Barker, 
[1924] 3 D. L. R. 292 ; 2 W. W. R. 
796 ; 34 B. O. R. 136.— CAN. 

PART IV. SECT. 2. SUB-SECT. 4.— 
B. (fc). 

1027 li. Admission of existence 

of contract,] — Vendor's solr. wrote to 
purchaser's solr. : " B. informs me 

that ho has agreed with R. for the sale 
to him of his holding in foe-simple for 
£10,000. Under those olroumstances 
we think it would be possible to 
reasonably limit tho title. The next 
day purchaser's solr. in acknowledging 
the letter, stated : ** The simple agree- 
ment arrived at herein appears In the 
first part of your letter, & I suggest 
that we can dispense with any further 
agreement ” : — Held : this letter con- 
stituted a note or memorandum signed 
by purohaser'8 agent sufficient to 
satisfy Stat. Frauds, although he had 
not been speolftoally authorised to 
sign such a memorandum, Sc in writing 
the letter had no intention to sign one. 
— Clokourrt (Lord) v, Laftan, 
924] 1 I. R. 78.— IR. 
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1059. Add^ Annotation : — Reid. Obillingworth v. 
Esche (1023), 92 L. J. Ch. 401. 

1063. Add. Annotation : — Reid. Bye v. Purcell, 
[1920] 1 K. B. 440. 

1068. Add. Annotation : — ^Reld. Eawlinson v, Ames 
(1924), 69 Sol, Jo. 142. 

1074. Add. Annotation : — Reid. Cohen v. Boche 
(1926), 96 L. J. K. B. 945. 

1077. Add. Annotations : — Reid. Cohen v. Boche 
(1926). 95 L. J. K. B. 945 ; Behnko v. Bede 
Shipping Co., [1027] 1 K. B. 649. 

1078. Add. Annotation : — As /o (1) Reid. Koenigs- 
blatt V, Sweet, [1923] 2 Ch. 314, 

1087. Add. Annotations: — Reid. Cohen v. Boclie 
(1926), 05 L. J. K. B, 945 ; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. Annotation : — Reid. Cohen v. Roche 
(1926). 95 L. J, K. B. 945. 

1092, Add. Annotation: — Reid. Cohen v. Boche 
(1920), 95 L. J. K. B. 945. 

1104. Add. Annotation: — Rold. Chaney v. Maclow, 
[1929] 1 Ch. 401. 

1107. After this case add “ See^ also. No, 1123a, 
post.” 

1109. Add. Annotation : — Reid. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1112. Add. Annotation : — As to (2) Consd. Baingold 
V. Bromley, [1931] 2 Ch. 307. 

1119. Add. An7iotaiions : — Reid. Chillingworth v. 
Esche, [1923] 1 Cli. 570 ; Monnickendam t). 
Leanse (1923), 39 T. L. B. 445. 

1121. Add. Annotation : — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1123a. Purporting to enclose engrossment — 

Coupled with engrossment.] — Circumstances 
{see Landlord Sc Tenant, No. 390a, poet) 
in which : — Held : there was a sufficient 
memorandum of an oral contract. — H orner 
V. Walker, [1923] 2 Ch. 218 ; 92 L. J. Ch. 
673 ; 129 L. T. 782. 

1125. Add. Annotation : — Consd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945. 

1170. Add. Annotation : — Apld. Koonigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1172. Add. Annotation : — Reid. Parr, Smith v. 
Messers, [1928] 1 K. B. 397. 


1176. Add. Annotations: — As to {1) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch, 76. As to 
(2) Reid. Kawlinson v. Ames (1924), 69 Sol. 
Jo, 142. Generally, Reid. Houghton v. Not- 
liard, Lowe & Wills (1927), 44 T. L. B. 70 ; 
AriH V. Rai Jadunath Majumdar Bahadur 
(1931), 47 T. L. B. 238 

1178a. .] — In cases under Stat. 

Frauds the general principle has been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only be proved in 
that particular way. In every single case 
imder Stat, Frauds, except in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the party who has made the part per- 
foimanco, or who has received a part per- 
formance, from taking advantage of the Act 
(Atkin, L.J .). — Re A Bankruptcy Notice, 
[1924] 2 Ch. 70 ; 93 L. J. Ch. 497 ; 131 L. T. 
307 ; 68 Sol. Jo. 458 ; [1924] B. Sc C. B. 188, 
C. A. 

A nnatniion Raid. HuddcrsQeld Fine Worsteds v. Todd 
(1025), m L. T. 82. 

1184a. 8. P. Croyston v. Banes (1702), Free. Ch, 
208 ; 24 B. B. 102. 

Annotation : — Consd. Rondeau W 5 ’^att (1792), 2 Hy. Bl. 63. 

1185. Add. Citation : — suh nom. Child v. CoMnr:R, 
3 Swan. 423, n. 

1186a. .] — Hosier v. Bead (1724), 9 Mod. 

Rep. 80; 88 B. B. 332. 

1207, Add. Annoiaihn : — Generally, Refd. lie 
Home & Colonial Insurance Co., [1930] 1 Ch. 
102 . 

1213a. Refusal to pay for instalments until 

whole work published.] — A purchaser con- 
tracted to purchase a series of engravings 
from pltfs., the publishers, by signing a 
circular to the following effect : ‘ Please 

enter my name as a subscriber for * The Cries 
of London,’ to be sent to me os published, 
the price of each of the thirteen plates, 
£10 105.” After pltfs. had delivered the first 
four plates of the series, they called on 


PART IV. SECT. 2, SUB-SECT. 4.— 
B. (d). 


ri923I 3 D. L. li. 884 ; 32 B. C. H. 
434.-~CAN. 


PART IV. SECT. 3, SUB-SECT. 3.- 
B. (d). 


q. Read now “ 1034 i.” 

1034 ii. Share -milking agree- 

ment.y—Held : an Incomplete memo- 
randum of the terms of the contract, fSi 
the result was the same as If there 
were no memorandum at all. — H all 
V. Goldstone, 11 923 j N. Z. L. R. 916, 
— N.2. 

1085 ii. Share-milking agree- 

ment.] — Hall v. Goldstone, No. 
1034 il., ante. — N.Z. 


PART IV. SECT. 2, SUB-SECT. 6. —A, 


1062 1. Parol cuxeptance of 

written offer .] — Subsequent oral recogni- 
tion of a memorandum previously 
signed, as containing all the terms of 
the contract, is a sufiadent compliance 
with Stat. Frauds. — Friedman v. 
Mayer (1913), 25 W, L. R. 551; 5 
W. W. R. 168; 14 D. L. R. J64 ; 7 
Alta. L. R, 60.— CAN. 


so. Sale dt" resale — No signature by 
Stth-jmrcAoscr.l — Held: where Stat. 
Frauds applied liability could only bo 
established by an acknowledgment 
in writing . — worddington v. Bush, 


PART IV. SECT. 2, SUB-SECT. 6.— A. 

1144 ii. -1 — Parol evidence 

received to show that terms had been 
stated by a purchaser over Ids signature 
& were those referred to in a telegram 
from him to his partner. — D oran v. 
McKinnon (1916), 53 3. C. H. 609 — 
CAN. 

PART IV. SECT. 3, SUB-SECT. 3.— A. 

1196 ii. .] — A common law action 

for a balance of the purchase money 
of land sold under a verbal agree- 
ment cannot be maintained, although 
the deed has been delivered, — ^McMil- 
lan V. Williams (1894), 9 Man, L. R. 
627.— CAN. 

PART IV. SECT. 3, BUB-SECT. 8.— 

B. (a). 

1200 ii. .1 — ^An item in an 

account stated, being a sum charged 
for the price of a lot of land, does not 
make It incumbent on pltf. to prove 
the agreement respecting such land to 
have boon made In writliig. — D alton 
V. Bottb (1820), Tay. 281.— CAN, 
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f i. Agreement to work in con- 

sider aliim of employer promising to 
deoisc realty — Liability for services 
rendered.} — Held : the employee was 
ontl(l(*(J to coinpensutlon on a quantum 
meruit for work i>o"*formed & services 
rendered for deceased employer. — He 
Meston, Mksi’On V. OUAY (Sask.), 
ri9251 4 1). L. R 887; [1925] 3 
W. W. R. C56.— CAN. 

f II, Value of services — Admissi- 

billty of con tract. J — In an action brought 
on a quantum meruit for work done Sc 
services rendered evidence was clven 
of an agreement, not In writing, 
whereby deft, agreed to pay a certain 
weekly salary Sc also a Bum of £200 at 
the end of two years; it was also 
proved that deft, had paid the weekly 
salary but bad refused to pay the sum 
of £200 ; — Heid : although the paroi 
agreement was one to which the pro- 
visions of Stat, Frauds wore applicable, 
it was nevertheless admissible as evi- 
dence of the value of pltf.*s servicoa. — 
Ward v. Griffiths Brothers, Ltd. 
(1928), 28 8. R. N. S. W. 425 : 45 
N. S. W. W. N. 130.— AUS. 
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deft, to pay for them, but ho refused to do 
1 ^ tOl the entire set was published & de- 
livered ; — Held : the words “ to be sent to mo 
as published ** made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately. — 
Howell v. Evans (1026), 134 L. T. 570 ; 42 
T. L. B. 310, D. 0. 

1214a. Add. Citations ;-~[1923] 2 K. B. 723 : 92 
L. J. K. B. 886 ; 129 L. T. 830. 

1217a, ,]— Anon (circa 1678), 1 Eq. Cas. 

Abr. 20, pi. 5, L. C, 

1217b. ,] — Anon, (circa 1680), cited in 1 

Eq. Cas. Abr. 20, pi. 5 ; 21 E. R. 842, L. O. 

Anrwtaiion ;~Re£d. Maxwell t>. Montacute (1720), Preo. Ch. 

626. 

1234a. ,]—^tat. Frauds not pleadable where 

the agreement is executed in part. — Ayles- 


FORD’S (Earl) Case (1727), 2 Stra. 783 ; 
93 E. R. 846. 

Annotation :—Ooxaii. Whitchurch v. Bovis (1789), 2 Bro. 

O. C. 559. 

1235. Add. Annotation : — Consd* Rawlinson v, 
Ames, [1926] Ch, 96. 

1245. Add. Annotation : — ^Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

1247. Add. Annotation : — Refd. Rawlinson v. Ames 
(1924), 09 Sol. Jo. 142. 

1248a. .] — Ee A Bai^kruptcy Notice, No. 

1178a, ante. 

1263a. .] — In an action for the specific 

performance of an agreement, where it does not 
appear from the stiitement of claim whether 
the agreement was in writing or not, a defence 
founded on the Stat. Frauds cannot be 
raised by demurrer. — Futcher v. Futcher 
(1881), 60 L. J. Ch. 735 ; 45 L. T. 306 ; 29 
W. R. 884. 

1269, Add. Annotation : — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 165. 


Part V. — Consideration. 


1274. Add. Annotation : — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

1285a. Promise to pay debt for which pro- 

misor not liable — Agreement void.]— 
Breathy v. Andrew (1837), 7 Ad. & EL 
108 ; 2 Nev. & P. K. B. 114 ; Will. Woll. & 
Dav. 481 ; 6 L. J. K. B. 199 ; 1 Jur. 626 ; 
112 E. R. 411. 


1285b, Promise to employ person — No 

obligation on promisee to act.] — HpM : there 
was no consideration for the agreement. — 
Payne v. New South Wales Coal & Inter- 
colonial vSteam Navigation Co. (1864), 10 
Exch. 283; 24 L. J. Ex. 117; 156 E. R. 
450. 

Annotation : — Refd. Kelnor r. Baxter (186G), L. R. 2 O. P. 

174. 


PART IV. SECT. 8, SUB-SECT. 4.— A. 

1217 i. General mle.] — Stat. Frauds 
& Mineral Act, B. C., s. 15), will not 
be allow'ed to bo made instmments of 
fraud. — Roberts v. Rodkrtb, [19231 
2 W. W. R. 137.— CAN. 

1225 i. CofiVfjjance of interest in land 
— WhcVier evidence of trust admissible. ] 
—Smith v. Benor (1913), 24 0. W. R. 
521 ; 4 O. VV. N. 985 ; 10 D. L. R. 
824.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— 
B. (a). 

1237 viii. -.1— The 

fict of part perfortnanco relied on must 
be unequl vocally referable to fchoagrreo- 
ment allcfircd. — T iluct v. Clear v & 
Henderson (1887), 7 Nfld. L. R. 
209.— NFLD. 

1237 lx. .] — In order 

to onforco Bpecilic performance* of nn 
oral contract, whereby deceased pro- 
mised to doviao land to another In 
consideration of tbo latter workUu? for 
deceased until tbo latter's death, the 
acts relied on as part performance 
oxcludinff Stat. Frauds must bo un- 
equivocally referable to the contract 
assorted. 

The fact that a son left his omploy- 
nicDt 8c lived & worked on his father’s 
farm for ton years without drawing 
wo^es : — Held : not to point un- 
mistakably to a contract by the father 
to leave his pm^rty to tlie sou, & tlie 
alleged contract, not being evidenced 
by \n'jtlng, was not enforceable . — He 
Meston, Meston V. Gray (Sask.), 
[1925] 4 D. L. R. 887 ; [1925] 3 

W. W. R. 656.— CAN. 

1237 X. .]— A mother 

undertook verbally to make a will 
leaving to her son W. two farms in D., 
& thereby induced W. to convoy his 


farm in B. to A. & to pay A. £200. 
She afterwards made a will which gave 
effect to this verbal undertaking, but 
subsequently revoked It, leaving W. 
merely a life Interest in the two farms : 
— Held : there was a sufficient act of 
part performance by W. to take the 
case out of the operation of Stat. 
Frauds. — Lowry v. Reid, [3927] N. 
142.— IR. 

1237 xi. .]--Where 

there was a parol agreement between 
pltf. & deft, to the effect that pltf. 
would grant a permanent lease to deft, 
in respect of a piece of land, 8c where 
no lease was either executed or 
registered, but deft, was put into 
possession & erected strnoturos thereon 
to pltf.’fl knowledge, where It appeared 
that pltf. must have realised deft, would 
not have constructed the same unless 
ho was assured of the possession of a 
permanent right in the land, & that 
if the Intention of pltf. was not to 
grant such a lease It might reasonably 
be expected that he would have 
objected to the construction of such 
a building : — Held : in a suit of eject- 
ment by the lessor, that deft, not having 
obtained a lease In conformity with the 
provision of Transfer of Property Act, 
s. 107, read with Registration Act, 
B. 45), can resist ejectment, only if the 
case can be brought within the range 
of one or other of those principles of 
equity which have been hold to apply 
to this country. — A niff v. Jadu Nath 
Majumdar (1928), 1. L. R. 55 Calc. 
1090.— IND. 

1237 xU. .]— 

Chipuke V. Shandbo, [1930] 2 D. L. R. 
5G7.— CAN. 

PART IV, SECT. 4. 

1268 i. Since Judicature Acts — 
Necessity for pleading statute.] — In an 
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action claiming damages for conversion 
of goods. If it appears that the title to 
the goods is hosed on a contract, deft, 
may urge that such contract is vQid 
under Stat. Frauds, though no such 
defence is pleaded. It is only where 
the action is between the parties to 
the contract, which one of them seeks 
to enforce against the other, that deft, 
must plead Stat. Frauds if ho wishes 
to avail himself of it. — Kent v. Ellis 
(1900), 31 S. C. R. no ; 32 N. S. R. 
549.— CAN. 

1258 ii, .J — The defence of 

Stat. Frauds cannot bo raised, unless 
it has boon pleaded. — Dominion Meat 
Co. V. Jameson (1917), 12 Alta. L. R. 
353.— CAN; 

sb, Haif of net profits in freight 
savings.] — McKenzie v. Josei’H Azab, 
Ltd., [1931] 3 M. P. R. 265.— CAN. 

PART V. SECT. 1. 

1274 Iv. .] — A good cause of 

action can be founded on a promise 
made seriously & deliberately 8c with 
the intention that a lawful obligation 
should be established. — Conradie v. 
ROUSSOUW, [1919] App. D. 279. — 
S. AF. 

PART V. SECT. 2. 

1276 xiv. .] — Pltf. *8 goods being 

about to bo sold under a distress for 
rent, it was agreed between pltf. & 
deft, that if deft, would go to the 
solo & purchase the goods, pltf. would 
at a future day repay him the price 
& interest, when deft, was to give him 
the goods. Deft, went to the sale & 
purchased the goods ; but, although 
some months afterwards pltf. tendered 
the amoimt & Interest, deft, did not 
deliver the goods : — Held : there woe 
no contract on which deft, could be 
held liable for damages. — Timmins r. 
SURPLKS (1876), 26 C. P. 49.-~'CAN. 

18* 
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1299. Add. Annotations : — Consd. McCall Bros., 
Ltd. V. Hargreaves (1932), 48 T. L. R. 460. 
Retd. McDonald v. Nash, [1924] A. C. 626. 

1360. Add. Annotation : — Reid. Kennedy v. 
Thomassen, [1929] 1 Ch. 426. 

1352. Add. Annotation : — ^Refd. Crediton Gas Co. 
V. Crediton U. C., [1928] Ch. 447. 

1383. Add. Annotations : — Generally^ Held. Cohen 
V. SeUar, [1926] 1 K. B. 536 ; Riley v. Bi-own 
(1929), 98 L. J. K. B. 739. 

1421* Add. Annotation : — ^Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

1421a* By agent of joint owner of chattel to 

co-owner — Part of proceeds of sale of chattel.] 
— Held : sufficient consideration for a promise 
to deliver to the agent a bill o£ exchange or 
the equivalent amount in cash.— Surtees v. 
Lister (1861), 7 H. & N. 1 ; 30 L. J. Ex. 
369 ; 158 E. R. 867. 

1432a. Agreement to grant annuity.] — mutual 
agreement by several to grant an annuity 
to a third party may be a consideration 
sufficient to support the grant. — Bentley 

V. Mackay (1862), 31 Beav. 143 ; 31 L. J. Ch. 
697 ; 6 L. T. 632 ; 8 Jur. N. S. 857 ; 10 

W. R. 593 ; 54 E. R. 1092 ; affd., 4 De G. P. 
Sc J. 279, L. JJ. 

1459a. .] — S., a customer of bkpt., a stock- 

broker, became indebted to him in respect of 
Stock Exchange transactions in a sum for 
which bkpt., on Dec. 18, 1923, recovered 
judgment. Later, S. became similarly in- 
debted to bkpt. in a further sum. On Jan. 1 5, 
1924, bkpt. assigned both debts to W. to 
secure £500, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment to S., he, bkpt., would, on 
payment of the debts or any part thereof, 
hand the cheque or other foim of payment 
to W. In Mar. 1924, J,, who acted as solr. 
for both bkpt. & W. in the matter of the 
assignment, on the instructions of both & 
without disclosing same, made an agreement 
with S, for the liquidation of the two debts, 
whereby S. undei^ok to pay the aggregate 
amount thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 


subsequent ones to the payment of the 
judgment debt ; & S* further agreed to 

deliver promissory potes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received the notes from S. &, 
as agent of W., collected the amounts as they 
fell due on the notes Sc paid part thereof to 
W. & retained the balance. After payment 
J. returned the notes to S. to be cancelled ; — 
Held : the forbearance of W. on the stren^h 
of the deposit of the notes to sue & his 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes. — Be Wethbred, Ex p. Salaman, 
[1926] Ch. 167 ; 70 Sol. Jo. 324 ; sub nom. 
Be Wbthered, Ex p. Salaman?s Trustee, 
Trustee v. Bance, 05 L. J. Ch. 127 ; 134 
L. T. 264 ; [1925] B. & C. R. 266. 

1460. Add. Annotation : — Oonsd* Burrell v. Leven 
(1926), 42 T. L. B. 407. 

1462. Add. Annotation : — ^Refd. Hyde r, Tyler 
(1926), 42 T. L. B. 442. 

1476. Add. Annotation : — Consd* Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1525. Add. Annotation : — Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

1527. Add. Annotations : — Dlstd. Eldridge & 
Morris V. Taylor, [1931] 2 K. B. 416. Refd* 
Burrell v. Ijeven (1920), 42 T. L. R. 407 ; 
Richardson v. Moncrieffe (1926), 43 T. L. R. 
32. 

1642. Add. Annotatioji : — Refd* Burrell v. Leven 
(1926), 42 T. L. R. 407. 

1550. Add. Annotation : — Refd. Hardio Sc Lane v, 
Chilton, [1928] 2 K. B. 306. 

1678. Add. Annotation : — Consd. Hyde v. Tyler 
(1926), 42 T. L. R. 442. 

1590. Add. Annotations : — Refd. Hall v. I. li. Comrs. 
(1920), 135 L. T. 759; l^ewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410; 
Smith V. Union Castle S.S. Co. (1931), 24 
B. W. C. C. 71. 

1630. Add. A nnotation : — Consd. Rose Sc Frank 
Co. V. Crompton, [1923] 2 K. B. 261. 

1641. Add. Annotation : — Consd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 575. 


PART V. SECT. 3, SUB-SECT. 2.— A. 

sd. Promise to allow offer of option 
to promisor.] — A promise to allow a 
third party to omsr the promieor an 
option on shares docs not constitute 
a valuable consideration. — Gibson v. 
McVeigh (No. 1). 11922] 1 W. W. R. 
151.— CAN. 

PART V. SECT. 3. SUB-SECT. 2,— 
B. (a). 

sf. Ahandonme.nt of claim.] — Whore 
any question arising between the parties 
on a previous verbal agroomeut had 
been compromised, Sc the compromise 
embodied in a written agreement ; 
Held : sufficient consideration for the 
compromise was an abandonment of 
a claim by each party. — Bilodeau t?. 
McLean. [1924] 3 D. L. R. ilO ; 2 
VY. W. R. 631 ; 34 Man. L. R. 239.— 
CAN. 

PART V. SECT. 3, SUB-SECT. 3.-~A. 

1446 ili. ^.3 — Moberlt v. Batnbs 

fie Shortis (1857), 15 U. C. R. 25. — 

CAN. 

PART V. SECT. 3, SUB-SECT. 3. — 
B. (a). 

1453 iii. .] — -Where a creditor 

grants an extension of time for pay- 
ment of a past due debt & at the same 


time obtains from debtor security for 
the debt, the proper inference to bo 
drawn, in the alwence of evidence to 
the contrary, is that the extension was 
granted as a result of the creditor’s 
obtaining the seourlty. — O’Brien v, 
Stebbins & Mullen, fl9273 3 U. L. R. 
274 ; (19273 2 W. W. R. 176 ; 21 
8ask. L. R. 478,— CAN. 

PART V. SECT. 3, SUB-SECT. 4.— A. 

1670 1. Discontinuance of aotion .] — 
T. a member of a solrs.’ partnership, 
borrowed money on the ci*odlt of the 
partnership, without the knowledge or 
consent of the remaining partner, W. 
A demand having been made by the 
lender against both partners for repay- 
ment of the amount of the loan, a 
compromise was arranged between the 
lender & W. of the claim against the 
latter. Subsequently the lender took 
action against W. to recover the balance 
of the loan on the gronnd that the com- 
promise arranged was without con- 
sideration Sc ho was not bound thereby ; 
— Held : W. entered Into the com- 
promise In the honest belief that ho 
had a good defence to the claim. Sc 
this fact was sufficient to constitute 
a valid consideration lor the com- 
promise. — O’Connor v, Waldeobave, 
[1928] N. Z. L. R. 480.— N.Z. 
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PART V. SECT. 3, SUB-SECT. *.—8. 

1681 ii. . -The abandonment of 
a bond fide clabu of right Is a ooiisldora- 
tlon sufficient to support a promise by 
the other party, even though the claim 
was In truth unfounded. — ^ aIcOonneia. 
V. DETWEILI.ER, (19303 1 W. W. R. 
79 : 1 D. L. Ii. 888 ; 24 B. L. B. 202.— 
CAN. 

PART V. SECT. 4. 

a I. .] — Inadequate con- 

sideration alone is not suffioiout to 
justify sotting aside a settlement, the 
lnadequ8W3y not being so gross as to 
prove fraud or imposition. — G issing 
e. Eaton (T.) Co. (1911), 20 O. W. R. 
324 ; 3 O. W. N. 219 ; 25 O, L. R. 60. 
—CAN, 

1668 I. Whether consideraiion ade» 
Quote ,] — Greenham e. Watt (1860), 
25 U. C. R. 365.— CAN. 

PART V. SECT. 6. 

•k. Third party to he allowed to 
offer option.] — ^M. gave G. an option on 
shares owned by M, In a co. ; the 
consideration expressed In the option 
was G.’s agreement ** to make a similar 
proposition” to another shareholder : — 
Held : the alleged oonsideration was in 
oUeot a mere promiae by G. to let such 
other shareholder give him an option 
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1662. Add. Annotation : — Ref4. The Lord Btrath- 
cona, [1926] P. 143. 

1685. Add. Annotation : — Oonsd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 876. 

1701. Add. Annotation: — ^Refd. Re Wethered, 
Ex p. Salaman, [1920] Ch. 107. 

1740a. .] — ^Promise by a father to his 

son*in-law after the marriage raises a con- 
sideration. — ^M aush V. Kavbnfobd (1687), 
Cro. Eliz. 69 ; 78 B, R. 319 ; stib nom. 
Marsh & Raikbford’s Casb, 2 Leon. 111. 

Annoiatit»ui : — Ooxisd. Townsend v. Hunt (1635), Cro. Oar. 
i08. Betd. Kim V. BulUngham (1599), Oro. Elic. 715 ; 
A.-G. V, Royal Pliego of Physicians (1861), 30 L. J. Ch. 
757. 

1780. Add, Annotation : — Refd. Hawkesworth v. 
Turner (1930), 46 T. L. R. 389. 

1817 Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

1822a. .] — R. V. Lopbn (Inhabitants) 

(1788), 2 Term Rep. 677 ; 100 B. R. 310. 

1828a. .] — Garbrby v. Brown (1688), 

Gouldsb. 94 ; 75 B. R. 1018 ; mb nom. 
Browne v. Garborough, Cro. Bliz. 63. 

1837. Add. Annotation: — Refd. Cohen v. Sellar, 
[1920] 1 K. B. 636. 

1838. Add. Annotation : — Refd. Cohen v. Sellar, 
[1920] 1 K. B. 636. 


1839. Add. Annotation : — Refd, Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 363. 

1866a. .] — Db Parreu. v. Walker (1932). 

49 T. L. R. 37 ; 76 Sol. Jo. 850. 

1871. Add. Annotations : — ^Refd, Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450; 
Houghton V. Nothard, Lowe & Wills, [1927] 
1 K. B. 246. 

1876. Add. Annotation : — Refd. Home & Colonial 
Insce, V. London Guarantee & Accident Co. 
(1928), 46 T. L. R. 134. 

1877. Add. Annotation : — Consd. Rowland v, 
DivaJl, [1923] 2 K. B. 500. 

1878. Add. Annotation : — Consd. Rowland v. 
Dlvall, [1923] 2 K. B. 600. 

1887a. Add. Citationa .‘—[1923] 2 Ch. 452 ; 02 
L. J. K. B. 944 129 L, T. 624 ; 67 Sol, Jo. 656. 
1888. Add. Annotation : — Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

1908. Add. Annotation : — Refd. BeU v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

1905. Add. Annotations : — Consd. Chillingworth v. 
Esche, [1923] 1 Ch. 670. Refd. Monnicken- 
dam V. Leanse (1923), 39 T. L. R. 446; 
Bernard v. Williams (1928), 139 L. T. 22. 
1914a. 8. P. Anon (1638), Bro. N. C. 16; 73 
B. R. 863. 

1919. Add. Annotation : — Consd. BeU v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 


Part VI. — Void and 

1988. Add. Annotations : — As to (1) Refd. L. v. L., 
[1931] P. 63. Generally, Refd. Sorrell v. 
Smith, [1925] A. C. 700. 

1940. Add. Annotation : — Consd. Foster v. DriscoU, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 

1 K. B. 470. 

1952. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

1961. Add. A nnotation : — ^Refd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945. 

1967. Add. Annotation: — Refd. Dominion Press 


Illegal Contracts. 

V. Customs &; Excise Minister, [1928] A, 0. 
340. 

1971, Add. Annotation: — Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 

1973. Add. Annotations: — As to (1) Apld. Palm- 
olive Co. (of England) v. Freedman (1927), 
44 T. L. R. 86. As to (3) Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

1977. AM. Annotation : — As to (2) Refd. Foster v. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
DriscoU, [1929] 1 K. B. 470. 


similar to that given by M., & such 
promlflo did not constitute a valuable 
consideration. — Gibson v. McVeigh 
(No. 1). [10552] 1 W. W. R. 151 .— can. 


part V. SECT. 6, SUB-SECT. 2.— A. 

1689 i. Promise to perform existing 
agreement. ] — Pltf . agreed to build a 
house for deft, lor 66,464. When the 
bouse was nearly finished a fire took 
plaoe in it, doing considerable damage. 
Deft, had insured the building Sc 
received 12,150 from the insurers. 
Pltfs. effected no insurance. Alter 
the fire, deft, asked pltfs. to go on 
with & oomploio the work, Sc gave 
them to uuder^nd that she would 
pay over the 12,150 to them : — Held : 
pltfs. were bound to complete the work, 
Sc the promise, if there wfis one, to pay 
for the work which It was their duty 
to do, was not binding for want 
of consideration. — Smith v. Dawson 
(1028), 63 O. L. R. 615.— can. 


part V. SECT. 12, SUB-SECT. 1. 
18671. Non-performance of condi- 
tion.] — A condition in a sj^ial 
timber licence under Land Act (B. 0.), 
1908, that no Ohinose or Japanese 
should he employed in connection 
therewith is a part of the consideration, 
Sc the observance thereof is a con- 
dition precedent to the renewal of the 
lioenoe. — ^A.-G. fob Bbitish Columbia 

V. Broobb, Bidlakb Sc Co., [1922] 3 

W. W. R.9; 63 S. O. R. 466*— CAN. 


si. Correspondence course in law — 
Not a qualification for practice,}— A. 
signed a contract to receive a corre- 
spondence course in law. In Canada 
this is not sufilciont to qualify a person 
to practice in the law. In an action 
for the fees agreed to be paid : — Held : 
this insufficioncy did not amount to a 
failure of consideration. — Rule v. 
Braunbb, [1923] 4 D. L. R. 81.— 
CAN. 

sm. Alteration to building — Re- 
moved under bye-law,} — An alteration 
made to a building proved to be in 
violation of a bye-law Sc had to be 
removed. The owner set up a defence to 
an action for payment for such alteration 
that there had been a failure of con- 
sideration : — Held : the owner was 
bound to pay. — Okpheum Thea^oal 
Co. V. VULOAN ENGINKERINO CON- 
STRUCTION Co., C19231 3 D. L. R. 62. — 
CAN. 

PART V. SECT. 12, SUB-SECT. 2. 

«>. Option-contract — Ncn-completion,} 
— (MOULDING V. Rabinovitoh, [1927] 
3 D. L. R. 820 ; 60 O. L. R. 607.— CAN. 


Nand V. Ganpat Rai-Ram Jiwan 
(1926), I. L. R. 7 Lah. 442.— IND. 

PART VI. SECT. 8. 

1950 iv. .] — A.-G. FOR 

British Columbia v. Brooks, Bidlake 
& Co., [1922] 3 W. W. R. 9 ; 63 S. C. R. 
466 ; 66 D. L. R. 475.— CAN. 

PART VI. SECT. 4, SUB-SECT. 1.— A; 

St. Manufacture of goods with false 
description.} — Pltf. co.*8 salesman 
purported to enter into contracts for 
the sale to deft, of quantities of ** All 
British ** motor tyres & tubes. The 

f oods would be manufaotured in Mol- 
ourne, but each oontraot stipulated 
that the words English Manufacture ** 
should be branded upon them. Sc deft, 
intended to sell the goods, relying upon 
the brand to imply that they had been 
manufaotured in England ; — Held : at 
common law the proposed brand would 
be a fraud on the public. Sc the maxim 
ex turpi causa non oritur actio applied. — 
Barnet Glass Rubber Co., Ltd. v. 
McDonald, [1922] N. Z. L. R. 767; 
Go*. L R. 213.— N.Z. 


PART V. SECT. 12, SUB-SEOT. 8.— A. 
1888 ii. .] — Butterfield 

V. CORMAOK Sc Maokib (1913), 25 

W. L. R. 467 ; 13 D. L. R. 817 ; 7 
Alta. L. R. 26.— CAN. 


PART VI. SECT. 8. 

0 i. S , P . B:anwab Bhan-Suxha 
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PART VI. SECT. *, SUB-SECT. 2.— A. 

1977 Iv, .]— A contract will not 

be declared unenforceable as being 
against public policy, unless it belongs 
to a class of contracts that the law 
recognises as being within that cate- 
The ct. cannot invent a now 
of public policy. — ^W adgbry tt. 



Cases 1881— 2089a. English and Empibi; Digest Supplement. 


1981« Add. Annotations: — As toil) Consd. James 
V. British General Insce., [1927] 2 K. B, 311. 
As to (2) Refd. Ee Pitts, Cox v, Kilsby, 
[1931] 1 Ch. 646. Generally t Retd. Cousins 
V. Sun Life Assurance Society (1932), 48 
T. L. R. 614. 

1984. Add, Annotations: — Refd. Burrell v, Leven 
(1920), 42 T. L. R. 407 i Richardson v. 
Moncrieffe (1926), 43 T. L. R. 32. 

1986. Add, Annotation : — Refd. Employers* 
Liability Assce. v, Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1992. Add, Annotations : — As to (3) Refd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174. 
As to (4) Refd. Papadopoulos v, Papadopoulos 
(1929), 46 T. L. R. 44. 

2011a. Knl|;hthood.] — If a contract which is 

illegal as bemg contrary to public policy has 
any element of turpitude in it the parties to 
the contract are in pari delicto. Sc if one of 
the parties to the contract has been defrauded, 
no action for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal nature. 

The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undei*take that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would be conferred if the 
donation was made. P., relying upon those 
representations & in the belief that the 
seci*etary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action 
against the charity & its secretary to recover 
back the money he had paid as money had & 
received or as damages for deceit or breach 
of contract : — Held : a contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper & illegal contract, 
as being against public policy, & as P. knew 
that he was entering into an improper & 
illegal contract he could not recover back the 
money he had paid from the charity as money 
had <fc received, nor recover damages fixjm the 
charity or its secretary, nor claim to repudiate 
the contract as being still executory & recover 
back the money paid. — Parkinson v, Coi#- 


OF Ambulance, Jjvd, & Harbison, 
[1925] 2 K. B. 1 ; 93 L. J. K. B. 1066; 133 
L. T. 135 i 40 T. L. R. 886 ; 09 Sol. Jo. 107. 

(A) Agreements Relating to Bankruptcy (Vol. XII., 
p. 248). 

To the existing cross-references add as 
follows : — 

Agreement for withdrawal of petition.] — 
See Bankruptcy, No. 1366a, ante. 

Agreement for improper distribution of 
estate.] — See Bankruptcy, No. 4366a, ante. 

Agreements not to oppose discharge.] — 
See Bankruptcy, Vol. IV., pp. 646, 647. 

Agreements for payment of debts barred by 
discharge.] — See Bankruptcy, Vol. IV., 
pp. 589-692. 

Agreements for procuring assent of creditors 
to composition deeds.] — See Bankruptcy, 
Vol. V., pp. 1120, 1139-1145. 

2028. Add, Annotation : — Refd. Re Lanyon, Lan- 
yon V, Lanyon, [1927] 2 Oh. 264. 

2084a. Marine insurance — Not expressed in 

sea policy.] — No contract for sea insurance 
is valid unless it is expressed in a sea policy. 
The contract in this case was a contract for 
sea insurance &, not being expressed in a 
policy, was unenforceable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (Lord 
Sumner). — Nagoremuijl v, Triton Insur- 
ance Co., Ltd. (1924), 41 T. L. R. 168, P. 0, 

2089. Add, Citation : — 15 Asp. M. L. O. 560. 

Add, Annotation : — Dlstd. Pinnock v, Lewis 
& Peat, [1923] 1 K. B. 690. 

2089a. Agreement for recovery of betting debt.] — 
PJtf. carried on business as the “ Turf 
Register,’* which in a prospectus issued by 
him was called a “ society ” ; but he was the 
sole proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, & of a commission on the amounts 
recovered, he undei'took to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 


Fall (Sask.), [1926] 4 D. L. R. 333 ; 
[1926] 3 W. W. R. 657.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (f) iii. 

sz. Assignment of money due under 
mail-contract .] — A muU -contract pro- 
hibited the aasi^nment of moneys due 
thereunder without the consent of the 
Fostmastor-Geucrai : — Held : such an 
assignment was not void as contrary 
to public policy, on the analogy of 
assignments of salaries of public 
servants. — Hoddek & Tolley, Ltd. 
u. Cornes, [1923] N. Z. L. R. 876.— 
N.Z. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B, (g). 

sa. Evasion of revenue laws — False 
invoice — Claim by vendor particeps 
criminia .] — Where merchants residing 
In the United States sold goods to deft., 
5c combined with him in furnishing 
false invoices to evade the revenue laws 
of this Province in respect of the 
amount of duties to be paid on the 
Importation of such goods : — field : 

J )ltrs, could not recover their value 
rom deft. lnt;his country, — ^Mullen v. 
Kerr (1841), 6 O. S. 171.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (t). 

2086111. .] — Deft.omployod 

pltf., a land ajront 8c member of a 
munioipal council, to soil his land to the 
Closer Settlement Board under Dis- 
oharged Soldiers Settlement Acts. 
Pltf. submitted the land to tho Board, 
but before the sale he had resigned 
his position on the council. Under 
tho above Acts nltf., as a member of 
the council, could be called upon to 
advise tho Board in connection with 
purchase of land within tho muni- 
cipality. In an action by pltf. to 
recover from deft, commission on the 
sale : — Held : the private Interest of 

E ltL under his agreement with deft, 
aa a tendency to interfere with the 
tr discharge by pltf. of his public 


duty, & the agroomont was illegal Si 
void 08 being against public polfcy. — 
Wood v. Little, [1922] V. L, 11, 11 ; 
29 0. L. R. 564; 27 Argus L. R. 
400.— AUS. 


2086 iv. . 1 — Held : a ooutract. 

by which pltf. was to use his supposed 
induence with members of the Qovt. 
for obtaining contracts in return for 
a commission was contraiy to public 
policy 8c void. — Carr-Habrib v. 
Canadian General Elkotrio Co. 
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(1920), 48 O. L. R. 231 ; 56 D. L. R. 
506 ; 19 O. W. N. 591.— CAN. 

2086 V. .]— Whore a contract 

to pay a commission on the sale of 
property to a provincial Govt, is entered 
into on the understanding that tho 
agent is a person having influence with 
the employees of the Govt. 8c that ho 
>vlll exercise such influence to bring 
about the sale : — Held : tho contract 
is illegal. — MacMillan v. Mooney, 
[1024] 4 D. L. R. 762 ; 3 W. W. R. 
458.— CAN. 


sb. Agreement between sohlier tSr 
vendor of land to Soldier Settlement 
Board for payment to vendor by soldier 
o/ additional sum.) — Held: not un- 
enforceable as being against public 
policy. — W adgery V. Fall (Sask.), 
[1926] 4 D. L R. 333 ; [1926] 2 W. W. 
H. 667.— CAN. 


80. Agreement to offer prayers for the 
success of lUigationA — An agreement, 
whereby one pjxrty consents to re- 
munerate another for the latter to offer 
prayers to God for the success of litiga- 
tion In which the former Is engu^d. Is 
not contrarv to public policy.— Bala - 
SUNDAjRA MUDALIAE V, MAHAMED 
OOSMAN Saheb (1920), 1. L. R. 53 
Mad. 29.-^IND. 



VoL Zn.— Contract Cases 2089a— 2199. 


deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
necessary disbursements for the institution 
& conduct of lej?al or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Pltf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft, in breach of 
the agreement: — Held : the agreement was 
illegal & void, being contrary to pubilc policy, 
& pltf, could not recover. — F ord v. Radford 
( 1920), 86 T. L. R. 658 ; 64 Sol. Jo, 671. 

2089b. Agreement in breach of trade usage.] — The 
fact that the rules of the London Metal 
Exchange prohibit a clerk to a member from 
participating in dealings on the Exchange as 
a j:)rincipal does not make the contracts void 
as being against public policy. — ^B arnett v, 
Saj^ker (1926), 41 T. L. R. 660 ; 69 Sol, Jo. 
824. 

2102a. ,] — Guiborn v. Peij.ows (1717), 2 

Eq. Gas. Abr. 160 ; 5 Vin. Abr, 408, pi. 20 ; 
22 E. R. 136, L. C, 

2112. Add, Annotation : — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2114. Add, Annotation : — Refd. Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

2118, Add, Annotation : — Consd. Hardie & Lane 
V. Chnton, [1928] 2 K. B. 306. 

2122. Add, Annotations : — As to (1) Refd. Wylie v, 
Lawrence Wright Music Co. (1932), 96 J. P. 
166. As to (2) Apld. Foster v, Driscoll, 
Lindsay v, Attfield, Ijindsay v, DriscoU, [1929] 
1 K. B. 470. 

2153. A dd. Annotation : — Apld. Mansfield v, Robin- 
son, [1928] 2 K, B. 353. 

2156. Add, Annotation : — Consd. Foster v, Driscoll, 
Lindsay v. Attfield, Lindsay v, Driscoll, 
[1929] 1 K. B. 470. 

2100a. Inference of new promise after 

divorce.] — Pltf,, who at the time was a 
married woman, accepted deft.’s proposal of 
maiTiage, provided that she obtained a 
divorce. Pltf. did obtain a divorce, & deft, 
then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 


deft, married another woman. In an action 
for breach of promise of marriage deft, 
pleaded that the contract was void in law 
as being contrary to public policy : — Held : 
although the original promise was void yet a 
new promise, after pltf. had become a free 
woman, could be inferred from the giving 
of the ring & the arrangement of the date of 
the wedding, & pltf, was entitled to recover. — 
Skipp V, Kelly (1926), 42 T. L. R. 268, P. C. 

2195. Add, Annotation: — ^Distd. Bradstreets 

British, Ltd. v, Mitchell (1932), 48 T. L, R. 
670. 

2195a. -.] — ^A contract between a mercantile 

inquiry agency, which furnishes reports on 
the financial stability of cos., firms, & persons 
engaged in trade, & a trading co., providing 
that aU information furnished by the agency 
to its subscriber, the trading co., is supplied 
in strict confidence for the exclusive use of 
the subscriber in the subscriber’s business, 
Sc that the subscriber shall indemnify the 
agency in respect of any loss or damage which 
it may suffer or incur from the breach by the 
subscriber of any of the conditions of the 
contract, is not void as being against public 
policy on the ground that the fundamental 
element of the contract is the desire on the 
part of the agency to protect itself against the 
risk of actions for libel resulting from reports 
issued by it to subscribers. If, however, a 
subscriber does disclose information supplied 
by the agency with the result that the agency 
has to pay to a third party damages for a 
libel on that third party contained in the 
information in question, no special damage 
being suffered by the third party, the only 
damages recoverable by the agency from the 
subscriber in an action for breach of contract 
ore nominal damages, tlie causa causans of 
the liability to pay dances being the im- 
lawful act of the agency in publishing a libel 
& the disclosure by the subscriber being only 
the causa sine qua non, — ^Bradstreets 
British, Ltd. v, Mitchell (1932), 48 
T. L. B. 670. 

2199. Add, Annotation : — Distd. Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll, [1929] 
1. K. B. 470. 


PART VI. SECT. 4, SUB-SECT. 4,— 
B. (a). 

2091 viii. .] — Hkntit v, Dickie 

(1896). 27 O. R. 416.»-CAN. 

2091 ix. .] — Held : a deed was 

an illegal consideration as being the 
outcome of a bargain to stifle a prosecu- 
tion against B. for an indictable offence, 
& was void. The off once for which B. 
waa liable to prosecution was in the 
nature of larceny, & was an indictable 
offence of a public natiwe, — Golds - 
BROUGH, MORT & Co.. LTD. V, BLACK 
(1920), 29 W. A. L. 11. a?.— AUS. 

2091 X. .] — Held : an ogrooment 

the consideration of which was the 
compounding of a compoimdable 
offence was not forbidden by law Sc 
was valid ; ( 2 ) an agreement to com- 

S ound a non-componndable offence 
I void in law. — Ahmki> Hassan v, 
Hassan Mahomed Malek (1928). 
1. L. R. 62 Bom. 693.-~IND. 

2091 xl. Pltf . paid deft. 4100 

8c made In dert.’s favour a chattel 
mtge. for $400 in order to stlflo a 
prosecution for a public offence 7 
aild : pltf. was entitled to a Judgment 
setting aside the chattel mtgo. ; for 
pltf.. upon the evldenoe, was not tn 
paH ddicto with deft.— Steinberg v. 


Cohen, [1930] 2 D. L. R. 916; 64 
O. L. R. 545.— CAN. 

sd. Compromise signed in hope of 
avoiding prosecutionr—No promise not 
to prosccu/f.l— -D ikur v, snAvoHOOK 
(Alta.), 11929J 2 D. L. R. 232.— CAN. 

PART VI. SECT. 4. SUB-SECT. 4.— 
B. (fa). 

2096 I. ,) — A con tract is not 

vitiated because It was induced by a 
threat of criminal proceedings, for 
which there was sufficient groimd. 
provided there is no agreement to 
stlflo the prosecution. — Bow v, 
Pfeiffer 8c (jilbert. [1924 J 3 D. L. R. 
854 ; 2 W. W. R. 1149.— CAN. 

2098 iv. .] — D. was 

In the employ of pltfs. & was charged 
with criminal breach of trust in rcsi>ect 
of a cheque for Rs.30.000 which ho 
cashed for pltfs. D. paid pltfs. 
Rs.l 5,000, & D. & his brother R. 
executed a mtgo. in favour of pltfs. 
with a view to >vlthdrawal of the prose- 
cution. Pltfs. put in a petition stating 
the facts. 8c the prosecution was 
dropped : — Held : the ogreeuient was 
not against public policy. — Dwubndra 
Nath Mullick v, GopnuM Gobin- 
Daram (1925), I. L. R. 63 Calc. 61.— 
IND. 
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PART VI. SECT. 4, SUB-SECT. 5.— O. 

2190 i. Promise-e married — Promise 
to marry conditioned on divorce ,] — 
Whore a promise of marriage was made 
after the licariug of a petition for 
divorce, but before the passage of the 
bill of divorce ; — Held : any promise 
of marriage to be performed con- 
tingently upon a divorce being ob- 
tained was against public policy, & no 
action could be malntaiiiod thereon. — 
Caulfield v. Arnold (No. 1), [1926] 
1 D. L. R. 29.5;. [1925] 1 W. W. R. 
664 ; 34 B. C. R. 404.— CAN. 


PART VI. SECT. 4, SUB-SECT. 6.— H. 

■f. Agreement for support of adul- 
terine bastard,] — Held: a contract 
by a third party to pay the mother 
for the support of a child alleged by 
her to bo tne result of adultery with 
him while she was living with her hus- 
band is against public policy, void 
8c unenforceable. — K uko v. Bactzski 
(1922), 51 0. L. B. 226.— CAN. 

PART VI. SECT. 5, SUB-SECT. 1. 

2200 iii. .] — If a person con- 
tracting to operate a boiler 8c engine 
has not a oortifleate or permit under 
Boilers Act, R. S. A., 1922 (o. 191), 



Oases 2214—28018. Ekglish and Empire Digest Sitfplembnt. 


2214. AM, Annotation: — Refd. Anderson v, 

Daniel (1924), 130 L. T. 418. ‘ ^ 

2215. AM, Annotation : — Apld. Anderson v, 
Daniel, [1924] I K, B. 138. 

2217. Add, Annotation : — Refd. Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

Sub-sect. 2. — Pabtioulae Oontbacts Bsm>ERBD 
Void ob Illegal by Statute (Vol. XII., 
p. 272). 

Add the following cross-reference : — 

Sale by other than imperial weights & 
measures.] — Sec Weights & Measubes. 

2226. AM Citation .-See, [1906] 1 Ch, 747, n. 
AM, Annotation : — Apld. Anderson v. 
Daniel, [1924] 1 K. B, 138. 

2227. AM, Annotation : — ^Refd. Anderson v, 
Daniel, [1924] 1 K. B. 138. 

2228. AM, Annotations: — ^Apld. Anderson v, 
Daniel (1923), 93 L. J. K. B. 97 ; Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

2229. AM, Annotation : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2231. AM, Annotation 'Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2232. AM, Annotations : — Consd. Anderson v, 
Daniel, [1924] 1 K. B. 138. Apld. Re 
National Benefit Assurance Co., [1931] 1 Ch. 
40. 

2233. A dd. Annotation : — ^Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 

2236. AM. Annotation : — ^Refd. Anderson v, Daniel 
(1924), 130 L. T. 418. 

2241. AM, Annotation : — Consd. Garrard v, James, 
[1925] Ch. 616. 


2245. AM, Annotation : — ^Apld. Foster v. Driscoll, 
Lindsay v, Attfield, Idndsay v. Driscoll, [1929] 
1 K. B. 470. 

2248a* .] — ^Pltf. cannot recover for goods sold 

which he knows are to be applied to an illegal 

^ 386, though he be not active himself 
eir being so applied, & be no sharer in 
the advantage to be derived therefrom. — 
Hutton v. Wey (1827), 6 L. J, O. S. K. B. 
220 . 

2261. AM, Annotation : — Refd. Foster v, Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

2286. AM, Annotation : — Folld. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2288. Add, Annotations : — Consd. Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll, 
[1929] 1 K, B. 470. Refd. Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

2292a. .] — Nagobemull v, Tbiton Insub- 

ANCE Co., Ltd., No. 2084a, ante. 

2301a* Recovery of wages^—Contract In 

breach of Shops Act.] — ^A shop assistant was 
employed under a contract of employment 
which liad no reference to holidays. An 
order under Shops Act, 1912 (c. 3), s. 11 (1), 
had been made by the local authority for the 
district in which the shop was situated, 
suspending tlie general obH^tion to close 
shops on the weekly half-holiday, but only 
on condition that all the assistants in any 
shop which remained open were ^ven a 
holiday of not less than two weeks in each 
year, & a notice to that effect was affixed in 
the shop. The employers kept the shop 


authorising lilm to operate that par- 
ticular kind of boiler & engine, the 
contract la prohibited by the Act, & 
is unenforceable, & such person is 
not entitled to recover on a guanium 
meruit. — v. Peterson, flU26J 
1 D. L. R. 271 ; (1924] 3 W. W. R. 
057.— CAN. 

2200 Iv. .] — Where the legis- 
lature has prohibited the making of a 
contract, & has expressly provided, or, 
having regard to the language in which 
the Act is couched, has manifested its 
intention, that the contract should be 
void for all purposes, such contract is 
utterly null & void. — Mcrsuidabad 
(Nawab) V. Bilas Roy Choudhuri 
(1928), I. L. R. 56 Calc. 252,-~IND. 

2218 1. Action arUino out of illegal 
contract — Recovery of money paid .] — 
Money paid under an illegal contract 
cannot be recovered back. — ^M erkel v. 
McKendry, [1926] 2 D. L. R. 996; 
[1926] 2 W. W. R. 7 ; 35 Man. L. R. 
506.— CAN. 


PART VI. SECT. 7, SUB-SECT. 1. 

s i. — .] — ^In an action upon 

the covenants for payment contained 
in two mtges. made by deft, in favour 
of pltf. C.. it was found upon the 
evidence that the real consideration 
for the advances made by C. in respect 
of which the mtges. were professedly 
made was dcft.’B participation in a 
scheme which Involved the defrauding 
of the Govt, of Ganada In the matter 
of sales tax or income tax, & the 
smuggling of Intoxicating liquor into 
the United States; — Held: to estab- 
lish the illegality of an agreement it Is 
not necessary that the illegality should 
be an Integra part of It ; it Is enough 
if one of the parties contemplated an 
illegal ac;t or transaction, & that the 
other party was aware of it. — Harwood 
Sc Cooper v. Wilkinson, [19291 4 
D. L. R. 734 ; 64 O. L. R. 392 ; revsd.. 


[19301 2 D. L. R. 199 ; 64 O. L. R. 
658.— CAN. 

0. Revsd. 8uh nom. Dominion Fire 
Insurance Co. v. Nakata, 52 8. C. R. 
294 ; 26D. L.R. 722. 

PART VI. SECT. 7, SUB-SECT. 2. 

2250 i. Goods supplied for illegal 
purpose — To knowledge of vendor — 
Smuggling.] — An action brought by a 
brewery oo. against the owners of a 
dock on the Ontario side of the D. 
river to restrain dofts. from shipping 
from their dock beer other than that 
brewed by pltfs. in violation of a con- 
tract between the parties was dismissed 
upon the ground that the ot. should 
not entertain it. It is common know- 
ledge that for several years there has 
existed in Ontario an industry known 
as the liquor export businoss ** or 
“ rum -running." consisting in the 
exportation of Intoxicating liquors to 
the United States by smuggling & in 
oontravention of the laws of that 
country. The ot. is bound to take 
jndioial notice of that which is com- 
monly & publldy known. Viewing 
the evidenoe before the ct. in the light 
of that knowledge It clearly indioatod 
that pltfo. were not only the lessees 
of a dock & warehouse that were being 
used by them for " rum-running ” pur- 
poses, but were the employers or 
abettors of one of the gang of smu^lers 
that infested the D. river frontier. — 
Walkebvillk Brewing Co. v. May- 
band, [1928] 4 D. L. R. 500 : 63 
O. L. R. 5 ; revsd., 11929] 2 D. L. R. 
946 ; 63 O. L. R. 673.— CAN. 

2268 I. SaU of intoxi- 

cating igyor for use in place where 
Temperance Act in /orce.]— Price not 
recoverable. — Fubix)no v. Russell 
(1885), 24 N. B. R. 478.— CAN. 

2258 ii. .] — Smith v, 

Benton (1890), 20 O. R. 844.— CAN. 
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PART VI. SECT. 7. SUB-SECT. 8. 

8g. Letting premises for storage of 
goods (o be smuggled to foreign courUry.] 
— Westqatb V, Harris, [1929] 4 
D. L. R. 643 ; 64 O. L. R. 368.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— B 

2288 ii. .] — Turner & Jones 

V, Curran (1891). 2 B. O. R. 61.— CAN. 

2288 V. Sale of land for im- 

moral purpoa?.]— Knowledge of the 
vendor unaor a contract for the sale of 
property, real or personal, that the 
pui'chaser intends to apply it to on 
illegal or Immoral purpose will not 
avoid the contract unless, from the 
circumstJBinces, such os the particular 
nature of the property & the choraotor, 
condition in life & occupation of Uie 
purchaser, a just inference can be 
drawn from tbe facts in evidenoe that 
the agreement was made with the 
intent & for the purpose, operating in 
the mind of the vendor, that the 
property should be applied to the 
Illegal purpose alleged. In other 
words, if there is a consent to or a 
participation by the vendor In the 
subsequent illegal user or if the con- 
tract of sale was for tho purpose of 
enabling the purchaser to carry out 
the lUogal, or immoral, purpose tho ot. 
will not aid either party, — Rose v, 
Donaldson, Rose v. Brisooe, Rose v. 
Yates, [19311 3 W. W. R. 480.— CAN. 


sm. Impoaina terms on defendant — At 
what stage of proceedings,}-— WhiXe 
equitable terms may be iniposed on 
deft, seeking relief from a contract on 
the ground of illegality, they can be 
given only when asked for on the dis- 
missal of the action to enforce the 
contract ; they cannot be enforced as 
a cause of action, or allowed when first 
asked for on appeal from suoh dis- 
missffi. — Demchenko v. B^bicke, (1926J 
2 D. L. R. 1096 ; [19261 2 W. W. R. 
221 : 20 Sask. L. ± 492.— CAN. 



VoL Zn.-«oniract. Oases 2801a-2869a. 


' open on the weekly half •holiday, but did not 
fulfil the above conditions. The assistant, 
who had no holiday for a number of years, 
brougjht an action against his employers, 
claiming wages in lieu of statutory holidays : 
— Held : as the terms of the assistant’s em- 
ployment were in contravention of the Act, 
l)otn the assistant his employers had been 
parties to an illegal contract & neither could 
have any claim against the other in respect 
of it. The assistant was, therefore, not 
entitled to recover. — ^Wylib r. Lawrence 
Wbi’ght Music Oo. (1982), 96 J. P. 166 ; 
48 T. L. R. 296 ; 76 Sol. Jo. 249 ; 30 L. G. R. 
197. 

2310a. -.] — ^Where goods become forfeited in 

consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer & seller, must fall upon him whose 
fraud or neglect occasioned the forfeiture ; 
but if the seller be a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
neglect was committed by, or was charge- 
able upon, the buyers. — Studdy v. Sanders 
(1826), 6 B. & 0. 628 ; 8 Dow. & Ry. K. B. 
403 ; 4 L. J. O. S. K. B. 290 ; 108 E. R. 
234. 

Annotation : — ^Refd. Johnson v. Kirkaldy (1840), 4 Jur. 988. 

2317. Add, Annotations : — As to (2) Refd. Oantiare 
San Rocco S. A. v, Clyde Shipbuilding & 
Engineering Co., ri924] A. C. 226 ; Bowling 
V, Cox, [1926] A. C. 751. 

2326. Add, Annotation : — Refd. Parkinson v. Col- 
lege of Ambulance Harrison (1924), 40 
T, L. R, 886. 

2329a. Contract contrary to public policy.] — 

Parkinson v. College op Ambuiance, I/ro. 
& Harrison, No. 2011a, ante, 

2333. Add, Annotaiiona : — ^Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Refd. 
Anderson v, Daniel (1923), 93 L. J. K. B. 97. 

2337. For the cross-reference following this case, 
“ Whether parties in pari delicto.] — See 
Nos. 2356, 2363, post,” read “ T^ether 
parties in pari delicto, see Nos. 2353-2363, 
post:^ 

2339. Add, Annotations : — Distd. Hill v. Fox (1858), 
31 L. T. O. S. 118. Refd. Foster v, Driscoll, 
Lindsay v, Attfleld, Lindsay v, Driscoll, [1929] 
1 K. B. 470. 

2350a. • Subscription to charity — On promise 
of knighthood — Promise by secretary.] — 

Parkinson v. College op Ambulance, Ltd. 
& Harrison, No. 2011a, ante, 

2861. Add, Annotation : — Refd. Parkinson v. 
College of Ambulance & Harrison, [1926] 2 

K. B. 1. 


2366. Add, Annotation : — ^Apld. Ee National Bene- 
fit Assurance Oo., [1931] 1 Oh. 40. 

2358. Add, Annotation : — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2359a. Marine insurance — Breach of Marine 
Insurance Act, 1906 (c. 41), s. 84, 6c Stamp 
Act, 1891 (c. 39).]— In 1920 the E. co. & 
the Y. CO. entered into a participation agree- 
ment effective as from Jan. 1, 1920, which 
was a reinsurance treaty binding the E. co. 
to cede & the Y. co. to accept a participation 
of all risks therein mentioned of the share 
retained by the E. co. accepted after Jan. 1, 
1920. In Sept. 1921, the E. co. arranged 
that the N. co. should taka over the Y. co.’s 
position as from Jan. 1, 1920 ; & in Jan. 
1922, an agreement, hereinafter called ” the 
Outwards Treaty,” on the same lines & with 
the same provisions as those of the agreement 
with the Y. co. was entered into between the 
E. co. & the N. co. In 1921 the N. co. & 
the E. co. entered into another participation 
agreement, hereinafter called ” the Inwards 
Treaty,” the N. co. ceding & the E. co, 
accepting a share of all marine risks. The 
Inwards Treaty had no provisions for the 
issuing of policies, or for particulars sufficient 
to make possible the issuing of policies, to 
satisfy the provisions of Stamp Act, 1891 
(c. 39), & Marine Insurance Act, 1906 (c. 41). 
No stamped policies were in fact issued under 
any of the thi*ee agreements, & no premiums 
were ever actually paid to the N. co., wldch 
was credited with the proper proportion of 
the net premiums received by the E. co. 
On the compulsory winding-up of the N. 
co. the E. co. claimed to be entitled to prove 
for sums paid by it for premiums under the 
Outwards Treaty, after allowing for sums 

f aid or credited to it by the N. co. under the 
nwards Treaty. The Official Receiver 
rejected the claim on the ground that both 
treaties were invalid & inadmissible in 
evidence, because they were contracts of 
marine insurance which did not comply 
with the requirements of Stamp Act, 1891 
(c. 39), & Marine Insurance Act, 1906 
(c. 41), & were unlawful ; 6c upon a summons 
asking for an order that the proof should be 
allowed : — Held : money paid by the E. co. 
upon the N, co.’s taking over the reinsurance 
treaty with the Y. co. could not be recovered 
on the ground of total failure of consideration, 
as both parties knew that a continuous 
broach of the law was contemplated, & as 
the treaty, assuming it to be illegal, had been 
partially carried into effect. — Re National 
Benefit Assurance Co., Ltd., [1931] 


PART VI. SECT. 9. SUB-SECT. 1.- 

0 . (b). 

2318 iii. HeW .* whilo money 

paid for an Illegal purpose might have 
D€»on recovered before the effecting of 
the illegal purpose, it cannot be 
recovered after. — Lawson v, Fabi.ey, 
[1024] 1 D. L. R. 279 ; 1 W. W. R. 
243 ; 18 Bask. L. R. 48.— CAN. 

2818 iv, Held; where an 

executory contract is made for illegal 
sale of goods & the contraot has not 
been oarrM out but remains totally 
unperformed, it is open to a party to 
repudiate the Uleged contract sc on 
avoidanoe to recover any moneys 
deposited.— HiRJBa Devbaj & Co. e. 
Mauno LYtTN Shein (1924), I. L. R. 


2 Ran. 414.— IND. 

sp. Pleading,] — Where a suit, 
brought on a contract for illegal sale 
of goods, was framed for enforcement 
of the contraict & not for damages for 
broach .• — Held : a decree for repay- 
ment of the money paid could not be 
passed, unless the plaint was amended. 
— Hiujee Devraj & Oo. e. Maung 
Lyun Shein (1924), I. L. R. 2 Ran. 
414.— IND. 

PART VI. SECT. 9, SUB-SECT. 1.— 
0. (0) i. 

2326 Iv. .] — Pltf., an Insurance 

agent, induced deft, to apply for insur- 
ance on the promise that he would 
share his oommlssion with deft. 

19 


tLtta : ene promise u> Share oommiBSion 
was prohibited by Insurance Act, 
1917 (Can.), Sc the transaction was 
illegal. — Bernstein v, Ericioson. 
[19211 1 W. W. R. 834 ; 6G D. L. R. 
616.— CAN. 


2326 V. ,] — Held : while money 

paid for an illegal purpose might have 
been reooerved before the effecting of 
the Illegal purpose, it oaunot be recover- 
ed after.— Lawson v, Farley, (1924J 
1 D. L. R. 279 ; 1 W. W. R. 243 ; 18 
Saak. L. R. 48.— CAN. 


2326 vl. Contract of carriage at pro- 
hibited rate ,] — Canadian National 
Railway t>. Kovinsky & Sons, [1932J 
3 D. L. R. 461.— CAN. 



Cases 2359ar-2547. English and Empire Digest Supplement, 


1 Oh. 46 ; 100 L. J. Oh. 88 ; 144 L. T. 171 ; 
[1929-30] B. & 0. E. 266. 

2360. The cross-reference following this case 
should follow No. 2359. 

2372. Add. Annotation : — ^Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. E. 886. 

2375. Add. Annotationa: — As to (1) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1024] A. 0. 704. Aa to (2) 
Consd. Re Home & Colonial Insurance Co., 
11930] 1 Ch. 102. Generally i Retd. Palmolive 
Co. (of England) v. Freedman (1927), 44 
T. L. E. 86. 

2391 . Add. Annotation : — Retd. Putsman v. Taylor, 
[1927] 1 K. B. 037. 

2391a. .] — A promise may be enforceable, 

notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
A: that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement. — Putsman v. 
Taylor, [1927] 1 K. B. 037 ; 90 L. J. K. B. 
316 ; 136 L. T. 285 ; 43 T. L. R. 153, D. C. ; 
affd., [1927] 1 K. B. 741, O. A. 

2401. Add. Annotation : — Refd. Papadopoulos v. 
Papadopoulos, [1930] P. 65. 

2402. Add. Annotation : — ^Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 


2407. Add. Annotation : — Refd. Be A Debtor (No. 
' 229 of 1927), [1927J 2 Oh. 367. 

2412. Add. Annotation : — Dlstd. Milsted v. Homp 
&; Ross & Glendinning (1927), 71 Sol. Jo. 845, 

2427. Add. Annotaiian : — ^Refd. Papadopoulos v. 
Papadopoulos (1929), 40 T. L. R. 44. 

2435a. .] — In order to deprive pltf. of his 

right to relief in equity on the groimd of 
illegality in the transaction in respect of 
which such relief is sought, there must be such 
a degree of illegality as is free from all doubt. 
—Barton v. Muir (1874), L. R. 0 P. 0. 134 ; 
44 L. J. P. 0. 19 ; 31 L. T. 593 ; 23 W. R. 
427, P. 0. 

Ai^tations! — Distd. Tooth v. Power, [1891] A. C..284. 
Refd. Re Transferred C?lvll Servants (Ireland) Compensa- 
tion, [1929J A. C. 243. 

2443. Add. Annotation: — Distd. Hardie & Lana 
V. Chilton, [1928] 2 K. B. 306. 

2454. Add. Annotation : — Refd. Greenberg v. 
Cooperst^in, [1920] Ch. 657. 

2456. Add. Annotation : — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

2496. Add. Annotationa: — Refd. Crown Milling 
Co. v. R., [1927] A. 0. 394 ; English Hop 
Growers v. Dering, [1928] 2 K. B. 174; Palm- 
olive Co. (of England) v. Freedman, [1928] 
Ch. 264. 


Part VII. — Performance and Excuses for Non-Performance 


2505a. ’ Unforeseen contingencies excepted ‘ 

— Goods obtainable from source not contem- 
plated by sellers.] — ^A contract provided for 
the delivery of goods “ unforeseen contin- 
gencies excepted.’* No particular source 
from which they were to come was stipulated, 
Unfoi’eseen political complications prevented 
the supply of the goods from the source con- 
templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources : — Held : the above 
clause did not protect the sellers from liability 
to deliver the goods. — Wills (George) & 
Sons, Ltd. v. Cunningham (R. S.) Son & 


Co., [1924] 2 K. B. 220 ; 93 L. J. K. B. 1008 ; 
131 L. T. 400 ; 40 T. L. R. 108. 

2544. Add. Annotations: — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172 ; Hogarth v. Cory 
(1926), 06 L. J. P. C. 204; United States 
Shipping Board v. Sirick, [1920] A. C. 545; 
Vergottis v. Cory (1926), 95 L. J. K. B. 1002. 

2545. Add. Annotationa : — Refd. Rederi Akt. Aeolus 
V. Hillas (1925), 42 T. I,. R. 69 ; United States 
Shipping Board v. Strick, [1926] A. 0. 545. 

2547. Add, Annotations : — Consd. Verelst’s Ad- 
ministratrix V. Motor Union Inace., [1925] 


PART VI. SECT 9. SUB-SECT. 1,~D. 

2873 i. Damaocs for breach.] — Pltf. 
agreed to sell certaJUi leasehold premises 
to deft., a person of enemy origin 
within war Legislation & Statute Law 
Amendment Act, 1918, s. 6, of which 
fact pltf. was ignorant : — Held : pltf. 
might either (1) sue on the contract 
8c claim damages for deft. *6 breach of 
contract in which case deft, would be 
estopped from alleging that the con- 
tract was illegal & void, or (2) sue for 
restitution of compensation in respect 
of acts of part performance by him 
while ignorant of the illegal nature of 
the contract, & before Its repudiation 
by deft. — BRA^NiOiiN v. Saba, [1923] 
Z. L. n. 97.—N.Z. 

PART VI. SECT. 9. SUB-SECT. 3. 

2384 11. .] — Pltf. In ignorance 

that deft, was of enemy origin sold to 
him certain premises, the price to be 
paid by instalments. Deft, was given 
possession, but before all instalments 
were paid he repudiated the agree- 
ment. An action by pltf. for unpaid 
purohaso-money having failed on the 
ground that the contract was illegal : — 


Held: pltf. might either (1) sue deft, 
on the contract & claim damages for the 
breach, in which case deft, would be 
estopped from fdleglng that the con- 
tract was illegal, or (2) sue for restitu- 
tion of compensation in respect of acts 
of part performance by him while 
ignorant of the illegality, & before 
repudiation of the oontraot. — B ranio an 

V. Saba, [1923] N. Z. L. R. 97.— N.Z. 

PART VI. SECT. 9, SUB-SECT. 4.-~A. 

2388 vil. .] — Flannaohan v. 

Healy (1900), 4 Terr. L.R. 391. —CAN. 

PART VI. SECT. 9, SUB-SECT. 6. 

sq. Contract partly ilUyed — Perform.’ 
ance of illeoat part waived — lUegcdity 
no defence to action on security ,] — 
Engleblom V. Blakesian, [1930] 1 

W, W. R. 065 ; 2 D. L. U. 824 ; 42 
B. C. R. 259 ; affg., [1929] 4 D. L. R. 
377 ; 41 B. C. R. 456.— CAN. 

PART VII. SECT. 1. 
e. Revad., 51 D. L. R. 509. 

f i, Breach of ooUcAeral contract — 

Strict proof necessary,] — ^Bourdon v. 
Selwyn, [1926] 3 D. L. R. 661.— CAN. 

20 


PART VIl. SECT. 2, SUB-SECT. 1. 

2606 iv. ,] — Where W. agreed 

to pay 11. £10 as damages for assault 
& give an admission in writing that the 
assault was unjiistiilcd ; — Held : a 
tender of £10 under protest coupled 
with a statement that the assault was 
Justified was not a coinplianoo with 
the agreement. — Warrkn v, Heslof 
(1925), 46 N. L. R. 89.— S. AP. 


PART VII. SECT, 3, SUB-SECT. 1.— A. 

2532 vl. .] — Where on the sale 

of a piano to be manufactmed for 
the buyer there was a failure to deliver 
in four months, no time being specified 
for delivery ; — Held : this was not a 
lapse of a reasonable time. — Foster v. 
Hriktzman & Co., [1923] 4 D. L. R. 
166.— CAN. 

2582 vii. .] — Webber v. Oopb- 

MAN (Saak.) (1912), 21 W. L. R. 961.— 
CAN. 

2532 viii. .] — Hope (Henry) 3c 

Sons, Ltd. v. Canada Foundry Co. 
(1917), 40 O. h. R. 338 ; 39 D. h. R. 
308.— CAN. 



VoL XIL~(!ontmci Cases 2547— 2832a. 


2 K. B. 137. Reid. Stag Line, Ltd. v. 
Foscolo Mango & Co (1981), 48 T. L. R. 127. 
2558. Add. Annoiatwns: — Gonsd. Verelst’s Ad. 
ministratrix v. Motor Union Insce., [1925] 2 

K. B. 137. Reid. HaU v. Pirn (1927), 137 

L. T. 585. 

2560. Add. Annotations : — Gonsd. Bernard v. 
Williams (1928), 139 L. T. 22. Reid. Lock 
v. Bell, [1931] 1 Oh. 36. 

2564. Add. Annotation: — Gonsd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2567. Add. Annotation: — to (2) Reid. Bernard 
v. Williams (1928), 139 L. T. 22. 

2579. Add. Annotation : — Reid. Bernard v. 

Williams (1928), 139 L. T. 22. 

2585. Add. Annotation : — ^Reld. Bernard v, 

Williams (1928), 139 L. T. 22. 

2590. Add, Annotaiion : — Reid. Akt. Reidar v, 
Arcos, [1927] 1 K. B. 352. 

2597. Add. Annotation : — ^Reld. Lock v. Bell, 
[1931] 1 Ch. 36. 

2607. Add. Annotation : Gonsd. iJc Wait, [1927] 
1 Ch. 006. 

2621. Add. Annotation : Gonsd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2621a. From Indefinite to definite date.] — 

Held : in the circumstances, time was pf the 
essence of the contract. — Beknard v. 
Williams (1928), 139 L. T. 22 ; 44 T. L. R. 
437, D. 0. 

2624. Add. Annotation : — Gonsd. Martin v. Stout, 
[1926] A. C. 359. 

2652. Add. Citation : — suh nom, Mufpatt v. 
Parsons, 1 Marsh, 65. 

2693a. .]— Kraus v. Arnold (1822), 7 Moore, 

C. P. 59, 

2784. A dd. Annotation : — Reid. Broken Hill Pro- 
prietary Co. V. Latham (1932), 48 T. L. R. 630. 
2737. Add. Annotation : —Reid. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


2738. Add. Annotation: — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 946. 

2825. Add. Annotation: — Reid. British &; Bon- 
ingtons V. North Western Cachar Tea Co.» 
[1923] A. C. 48. 

2828. Add. Annotation : — Reid. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2829a. Subsequent agreement unenforceable at 
law.] — Rose & Frank Co. v. Crompton 
(J. R.) & Brothers, Ltd., No. 4, ante. 

2880. Add. Annotations : — Apprvd. Martin v. Stout, 
[1926] A. C. 359. Gonsd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169. Reid. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

2831. Add. Annotations : — Gonsd. Guy-Pell v. 
Foster, [1930] 2 Ch. 169, C. A. Reid. The 
British Trade, [1924] P. 104 ; Berners v. 
Fleming, [1926] Ch. 264 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch, 628. 

2832a. .] — Under agreements made in 

1923 & 1925, pltfs. were granted the right to 
occupy sufficient land of defts. for the pur- 
pose of constructing & working a railway 
until the termination of the exhibition to be 
held^on the grounds of defts. at W. during 

1924 &> 1925, whereupon pltfs. were to be at 
liberty to sell aU their property & other 
assets at W. to a pmchaser to whom defts. 
agreed to grant an option to occupy the land 
for the further period of one year thereafter & 
a further option to continue such occupation 
from year to year for a total period not 
exceeding six years from the closing of the 
exhibition. Pltfs. constructed a railway on 
the ground of defts., & worked it imtil the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 30 defts. purported to terminate 
their agreements with pltfs. on the ground 
that same had lapsed owing to pltfs.’ delay 
in exercising the option of calling for a re- 
newal of the licence to occupy defts.* land in 


PART VII. SECT. 3. SUB-SECT. 2.— A. 

n I. .] — Where time is of the 

eseonco of the contract, it la the business 
of the party, who has promised to pay, 
to 8<jo that tlie money roaches the other 
P<u*ty by or before the due date. — 
Kaghbir Das v. Sundar Lal (1930), 
I. L. 11. 11 Lah. 699.— IND. 

PART VII. SECT. 3, SUB-SECT. 2.— 

C. (b). 

*t. Extension of contract.] — Jones v. 
Cushing (1909), 7 E. L. 11. 190.— CAN. 

Bw. Saile of shares.] — Rountree v. 
Wood (1920), 56 D, L. R. 395.— CAN. 

PART VII. SECT. 8, SUB-SECT. 2.— 

D. (b). 

2607 ii. .]— Pltf. contracted to 

sell to deft, certain Oregon timbers 
to bo procured from America : — Held : 
the contract being a mcrcontUo one, 
& therefore pritnA fade one in which 
time was of the essence of the contract. 
6: there being nothing in the contract 
or the surrounding circumstances to 
show that the parties had a difloront 
intention, time was of the essence of 
the contract. — Jackson & Co., Ltd, 
V. Co-operative Freezing Co. op 
South Canterbury, Ltd., fl922] 
N. Z. L. R. 2 ; Ga*. L. R. 176.— N.Z. 

PART VII. SECT. 3, SUB-SECT. 2.-G. 

2620 iU. .) — ^Where the evidence 

showed no binding agreement to en- 
large the time for delivery, but defts. 
merely pennitted pltfs. for their own 


convenience to postpone the time for 
delivery: — Held: defts. were entitled 
at any time before delivery to require 
pltfs, to perform the contract according 
to its original terms. — Jackson & Co., 
Ltd. V. Co-orERATivE Freezing Co. 
OF South CanterbUrt, Ltd., [19221 
N. Z. L. R. 2 ; Qaz, L. K. 176.— N.Z. 

PART VII. SECT. 4, SUB-SECT. 2.— A. 

2628 i. Duly of promisee to attend .] — 
Great West Saddlery Co., Ltd. v. 
PlilMK, [19291 2 D. L. R. 274 ; 23 
S. L. K. 276 ; [1928] 3 W. W. R. 705. 

—CAN. 

PART VII. SECT. 5, SUB-SECT. 2. 

2640 1. Stranger .] — Where a creditor 
refuses to entert^ the idea of payment 
by his debtor or by some one acting on 
his behalf, & puts It out of the power 
of the tenderor to offer payment in a 
manner acceptable to the creditor, the 
offer of performance by a person then 
able to oaiTy out the promise in it<8 
entirety Is a valid tender, in spite 
of the form of it being itself not 
legal tender. — Venkatrama Ayyab v. 
Gopalakrishna Pillai (1928), 1. L. R, 
52 Mad. 322.— IND. 

PART VII. SECT. 5, SUB-SECT. 6.— C. 

2704 U, Deft., on 

owner of land, informed D. & M., 
prospective purchasers, that he would 
sell it at a certain price to that one of 
the two who would first deposit the 

E urohase-money with deft. *8 solr. ; Sc 
e 80 instructed his solr. D., pltf., 
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obtained the amount in currency & 
called on the solr., telling him that he 
had come to pay the money. The 
solr. informed him that he was too late, 
since the night before ho had agreed 
with M.*8 solr., who had telephoned 
him that M. wished to pay the money, 
that he would treat that as an offer 
it completed in the morning. A few 
minutes later a letter arrived from 
M,*8 solr. containing a cheque (there 
was no evidence adduced that it was 
certified), & the solr. informed D., pltf., 
that M. had got the land : — Held : 
what pltf. did constituted a legal 
tender & therefore brought him within 
the terms of deft. *8 offer Sc entitled him 
to the land. — Dunn v. Hanson (Alta.), 
[19281 4 D. L. R. 606 ; [1928] 8 

W. W. R. 178.— CAN. 

PART VII. SECT. 5, SUB-SECT. 7. 

277S I. Oenered rule .] — valid tender 
on a contract of debt is as much a 
performance & discharge of debtor’s 
duty as an actual payment. — Dasha- 

RATHI GHOSB V. KHONDKAR ABDUL 

Hannan (1927), I. L. R. 65 Oolo. 624. 
—IND. 

PART VII. SECT. 6, SUB-SECT. 2. 

2809 V. .3 — ^Penman Manu- 

facturing Co. V. Bboauhbad (1892), 
21 S. C. R. 713.— CAN. 

q i. ,] — Eetd: the agree- 

ments relied on to establish a new 
contract were only in the nature of 
security. — MoOotohkon Brick Co. v. 
Gardiner (Man.) (1912), 21 W. L. R. 
72 ; 4 D. L. R. 487.— CAN. 
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favour -of a purchaser of the railway under- 
taking : — Held : by purporting to terminate 
the agreements defts. had committed an 
anticipatory breach thereof, & pltfs. were 
entitled to damages. — Neveb-Stop Ry. 
(Wembuey) V. British Empire Exhibition 
(1924) Incorporated, fl926] Ch. S77 ; 95 
li. J. Ch. 411 ; 135 L. T. 406 ; 70 Sol. Jo. 735. 

2835. Add, Annotaiiom : — Consd. Martin v. Stout, 
[1925] A. C. 359 ; Guy-Pell Poster, [1930] 
2 Ch. 169. Reid. Tylaesley U. D. C. v, Leigh 
R. D. C. (1926), 23 L. G. R. 243 ; Robert 
B. Munro & Co. v, Meyer, [1930] 2 K. B. 812. 

2835a. .] — party to a contract who desires 

to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch. — 
Berners v, Fleming, [1925] 1 Ch. 264 ; 94 
L. J. Ch. 273 ; 132 L. T. 822, C. A. 

Annotaium : — Reid. Never-Stop Ry. (Wembley) v, British 
Empire Exhibition (1924) Incorporated, [1926] Ch. 877. 

2841. Add, Annotations: — Consd. Guy-Pell v, 
Foster, [1930] 2 Ch, 169. Refd. Berners v, 
Fleming, [1925] Ch. 264; Martin v. Stout, 
[1926] A. C. 359 ; Never-Stop Ry. (Wembley) 
V. British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 


2846. Add. Annotation : — Refd. Akt. Reidar v, 
Arcos, [1927] 1 K. B. 362. 

2847. Add. Annotation : — ^Reld. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737, 

2861a. Fop fixed period — Afterwards deter- 

minable on notice — ^Tlme for fidvlng notice.] — 
By an agreement dated July 12, 1927, pltfs. 
& defts. apeed that pltfs. were to deal with 
defts.* entire output ot Jarrow pig iron avail- 
able for delivery in Scotland, pltfs. under- 
taking to push the sale of the same in Scotland 
in preference to any other brand. They 
were to base their prices on the current prices 
for Middlesbrough pig iron, free on truck 
makers* works or f.o.b. makers* wharf, 
excluding Tees dues, A; to pay cash on 
Mondays for the previous week*s shipments. 
The agreement also contained the following 
clause : “ It is understood that the above 

agreement is to hold good for the period of 
twelve months from Apr. 22, 1927, with six 
months’ notice thereafter on either side to 
terminate, & that should any misunderstand- 
ing arise in connection with this agreement, 
an arbitrator should be appointed by the 
president for the time being of the London 
Chamber of Commerce.” Disputes having 


PART vn. SECT. 6, SUB-SECT. 8.— 
A. (a) i. 

2833 viii. .] — Although repudia- 
tion by a party to a contract of sale 
entitles de facto the other party to 
recover damages thus Incurred, the 
vendor lias the right to insist on pre- 
serving the integrity of tlie contract 
& to tender the goods for delivery 
according to the terms of the sale, in 
which case his claim for damages will 
be more easily & readily assessed upon 
refusal to accept by the buyer.— 
Brilliant Silk Manxtfactdrinq Co. 
V. Kaufinan, [1925] 2 D. L. R. 91 ; 
(19251 S. 0. R. 249.— CAN. 

2838 ix. .] — ^Wbero a co. re- 
nounced a contract before breach & tlie 
other party made a new arrangement 
with the co. with the object of minimis- 
ing his damages ; — Held : he had 
adopted the reuunciatlon & was en- 
titled to damages. — Garrison v, Thom- 
SE.N & Clarke 7'imber Co., [1926] 2 
D. L. R. 803 ; [1926] 2 W. W. R. 81 : 
37 B. 0. R. 224.— CAN. 

2833 X. ,] — Y. P. Barlkt Pro- 

DUOERS, Ltd. V, E. O. Robertson 
Ptt., Ltd., [1927] V. L. R. 194 ; 48 
A. L. T. 151 ; [1927] Argus L. R. 1X6. 
— AUS. 


2833 xl. .] — Under an agree- 
ment betw^oon pltf. & defts. the former 
agreed to cut a certain niunber of 
railway ties & saw lumber, & the work 
w-as to be begun on Dec. 15 & com- 
pleted by the following Mar, 1 5, After 
pltf. had carried on the work for some 
weeks defts., on .Tan. 31, ln 8 tructe<l 
pltf. to stop work Sc put their own men 
on the land to ta-ke charge of the work ; 
— ffeld : the fact tbat at the end of 
Jan. pltf. did not appear to liave com- 
pleted a proper proportion of the 
contract did not warrant defta, in 
concluding that he could not fulfil it 
by Mur. 15. Defts.* conduct was an 
inexcusable breach of the contract 
which Justified pltf. in treating It as at 
an (;nd. Sc entitled hhn to rticover as 
damages the amount of the profits 
which he would have made hod ho 


been allowed to complete the work, 
as well as the contract price for the 
ties completed. — B oon v. Bell & Bell, 
[1932] 2 W. W. R. 304.— CAN. 


2838 1 a. . 1 - 7 - Whore the conduct 

of one of the parties to a contract has 
been such as would lead a reasonable 
person to the conclusion that be does 
not intend to fulfil his part of the 


obligation, the other party to the con- 
tract, whatever in fact may have been 
the actual intention of the former, 
may treat such conduct os an intima- 
tion that the contract has boon 
repudiated. — Farshind, etc. v, 
Bechely-Critndall, [19221 B. C. 
(H. L.) 173,— SCOT. 

2838 V. .1 — On the facte : — 

Held: deft, did not I’etuse to carry 
out the real contract Sc what he 
did in the oircumstanocs did not 
amount to a repudiation ot the real 
contract so as to entitle pltf. to 
terminate It. — Freedman v, French 
(1921), 50 O. L. R. 432.— CAN. 

2838 vi. .1 — If a party declares 

his intention not to be further bound 
by a contract, this is an anticipatory 
broach upon acooptanee by the other 
party. It does not matter that the 
party so declaring is mlsinstructod at 
the time as to tne facts upon which 
he bases su^ declaration. — Claubicn 
V. Canada Timber & Lands, Ltd., 
[1923] 4 D. L. R. 761.— CAN. 

2838 vii. .1 — Where a buyer 

knowing that the seller could not 
deliver, failed to pay the deposit agreed 
upon : — Held : not a breach of con- 
tract nor repudiation. — ^Townsend v. 
Moon Motor Co., [1924] 1 D. L. R. 
511.— CAN. 

2888 viii. Partial non -per- 

formance — Agreement substantiaUv per- 
formed,} — By a tripartite agreement 
between the two applts., A. & B., Sc 
resp., it was agreed that A. should 
grant a sub -lease of one theatre to 
reap., that B. should grant a lease of 
another theatre to reap.. Sc that resp. 
should grant a sub-lease of a third 
theatre, including all offices, to B. 
The parties entered into possessloa, 
except that B. was excluded from a 
room which applts. alleged to be an 
office which B. was entitled to under the 
agreement : — Held : the possession of 
the office was not essontiM to the use 
of the premises as a theatre, Sc a refusal 
to give it did not entitle applts. to 
rescind. — FuLiJtB *8 Theatres, Ltd. 
V, Musqrove (1923). 31 O. L. R. 624.— 
AUS. 

2888 ix. .] — ALBBarr Mining Co. 

V, Spdbb (1883), 22 N. B. R. 340.— CAN, 

2838 X. .] — Robinson v, Peters 

(Bask.), [19271 3 D. L. R. 131.— CAN, 

2838x1. .) — Stein v. Kileel 

(1929), 1 M. P. R. 263.— CAN. 

MX, CofUract tcUh OontinonweaUh*-*- 
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Reasonable belief that contract not being 
carried ont—Poioers of Minister.] — An 
agreement between the Commonwealth 
& applt. whereby applt. agreed to 
provluo Sc maintain an efficient coastal 
shipping service in the Northern 
Territory contained a provision that, 
if at any time the Minister for Home 
& Territories should ** have reason to 
believe ** that the agreement was not 
being carried out by applt. In accord- 
ance with the agreement, the Minister 
might determine the contract : — Held : 
in exercising the power the Minister’s 
function was administrative & not 
guasi-judicial, & therefore ho might 
detormlne the contract without giving 
applt. an opportunity of being beard. — 
Bodcadt Bay Co., Ltd. v. The 
Commonwealth (1927), 40 C. L. R. 98. 
—AUS. 

PART VII. SECT. 6, SUB-SEOT. 8.— 
A. (a) U. 

•a. Contract by correspondence — 
Refusal to sign formal coToract,] — Cer- 
tain oorrespondenoo Sc memoranda 
were relied on by pltfs. to prove an 
agreement by defts. Subsequently 
a formal contract was sent to defts., 
whiob they refused to sign, objecting 
to its terms : — Hdd : assuming that 
the previous documents wore suffloiont 
to establish a contract, the terms of 
tho proposed formal contract modified 
materially to defts.' prejudice the 
previous undertaking as to time of 
shipment. Sc defts. bad rejected It & 
clearly Intimated their Intention to 
oonsidor the contractual relations at 
on end, which they were entitled 
to do. — Fujita & Co., Ltd. v. 
Northern Fruit Oo„ Ltd., [1923] 
1 D. L. R. 402 ; 16 Sask. L. R. 414 ; 
[1923] 1 W. W. R. 59.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8.— 
A. (a) ill. 

2861 ii. . J — Pltf. contracted 

with deft, for advertlBlng & agreed 
to pay a weekly rent in advance, if 
the rent fell into arrears, the agree- 
ment to be cemoolled. In an action 
for broach of agreement, deft, pleaded 
that the contract had been avoided 
by pltf. *B default in payment of rent : — 
Held : pltf.’s default did not ipso facto 
avoid tho contract. Sc in the absence 
of an allegation that pltf. had elected 
to treat the contract ah void, the plea 
was bad. — ^M annington v, Clifford 
( 1921), 17 Tas. L, R. 18.— AUB, 
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arisen between the parties about the prices 
which pltfs. ought to charge for the pig iron 
which they sold, defts. notiued pltfs. that they 
terminated the agreement as from Apr* 22, 
1928. Pltfs. aclmowledged the notice & 
accepted it as a notice terminating the 
agreement at a date six months after Apr. 22, 
1928, but defts. insisted that the agreement 
was terminated on Apr. 22, 1928. Pltfs. 
brought an action for breaches of contract, 
(a) in terminating the contract before the 
expiry of the agreed term, & (6) because, as 
they alleged, defts. refused to supply thorn at 
** the current prices for the Middlesbrough 
pig iron ** : — Held : defts. were not entitled 
* to terminate it on Apr, 22, 1928. It could 
only be terminated by a six months* notice, 
which could not be given before twelve months 
had elapsed, but could be given at any time 
after the expiration of the twelve months. — 
Jacks (William) & Co. v. Palmer’s Ship- 
building & Iron Co. (1928), 98 L. J. K. B. 
366 ; 140 L. T. 473 ; 34 Com. Cas. 107, C. A. 

2877a. .] — Deft, was the chairman of the 

S. Co. which at the end of 1921 was seeking 
to issue £15,000. First Lien Debentures to 
rank pari passu with a previous issue of first 
lien debentures of the same amount ; & deft, 
having interested pltf. in the matter, sent 
him a letter of indemnity dated Feb. 17, 
1922, in these terms : “ Ilegarding the issue 
of £15,000 First Lein Debentures of the S. Co. 
at the price of £80 per £100 ... I under- 
stand you are subscribing for £3,000 of the 
same at a cost to you of £2,400. In con- 
sideration of your giving me one-fourth of 
any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression * any profit * 
only refers to the redemption price of £100 
per £80 which, when received, will show a 
pi’ofit of £20 per bond & the bonus out of the 
proceeds of any royalties on oil sales from the 
co.’s properties during the currency of the 
debentures. . . . The interest you will be 
entitled to receive from the co. is excluded 
from the consideration of profits,” The 
debentures were redeemable on July 1, 1925, 
but tlioy were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1930. In May & June, 1925, a corre- 
spondence tt>ok place between pltf, & deft, 
in which pltf. announced his intention of 
selling the debentures, & deft, i^rotested 
against this, claiming that they must be kept 
tSl their due date. On July 16, 1925, pltf. 


put the debentures up for sale, & in the 
absence of other bidders sold them to his 
son for £25. He then commenced pro- 
ceedings to recover the amount of his loss, 
but the House of Lords decided that nothing 
was payable under the indemnity until the 
due date arrived. On Jidy 18, 1928, the co. 
went into liquidation & pltf. having re- 

E urchased the debentures from his son, 
rought these proceedings to recover his 
loss : — Held : in selling the debentures pltf. 
had committed a breach of an implied term 
of the contract &; having failed to maintain 
the position essential to enable deft, to 
receive the consideration for the indemnity, 
he had committed a breach of a term going to 
the root of the contract. Deft, had elected 
by his pleadings in the previous action to 
treat the contract as at an end & pltf. could 
not therefore maintain the present action. — 
Guy-Pell v. Foster, [1930] 2 Oh. 169 ; 99 
L. J. Ch. 520 ; 143 L. T. 247, 0. A. 

2884. Add* Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 

2888. Add. Annotations : — ^Apld. Be Gramophone 
Records, Ltd. (1930), 69 L. Jo. 201. Refd. 
Livock V. Pearson (1928), 33 Com. Cas. 188; 
Fowler v. Commercial Timber Co., [1930] 2 
K. B. 1. 

2896. Add. Annotation : — Consd. Meyrick v. Dyson 
(1925), 41 T. L. R. 368. 

2899a. Effect of part-performance — Major part 
of consideration received.] — Pltf., a mental 
specialist, & the proprietor of a nursing 
home, sued deft, for medical attendance & 
board & lodgings of deft.’s son, a patient 
certified to be insane ; & deft, coimter- 

claimed for negligence &; unskilful treatment. 
The jury found for pltf. on the claim ; & on 
the counterclaim they awarded deft, 20s., 
finding that pltf, was guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was conhned to 
a bedroom with the door locked, such 
entries being required by rr. 13 & 16 of the 
rules made by the Conn's, in Lunacy under 
Lunacy Act, 1890 (c. 5), s, 338 : — Held : as 
deft, had received a substantial part of the 
consideration, pltf.’s breach of duty did not 
go to the root of the contract so as to be a 
defence to pltf.’s entire claim, & judgment 
must be entered in accordance with the ver- 
dict. — ^Meyrick v. Dyson (1925), 41 T. L. R. 
368 ; suhse^qumt proceedings, 41 T. L. R. 675, 
C. A. 


PART VII. SECT. 6, SUB-SECT. 8.— 
A. (c). 

lb. Provision in controtet for liQui- 
dated damages.] — A clause in an agree- 
ment provided that a certain sum of 
money to be paid by resp. should be 
tieal^ as the amount of oompensatlon 
In case of his failure to carry out the 
contract : — Held : not to authorise 
reap, to determine the agrooment by a 
nouoe to determine Sc an offer to pay 
that sum. — F ullrb's Theatres, Ltd. 
V. Musorove (1823), 31 C. L, K. 624, 
— AUS. 


PART VII. SECT, 6, SUB-SECT. 3.-^. 

2900 V. .]— mere ^plt. had 

an election to rescind : — HeW .* be 
had by his oonduot in going on with 
the agreement & taking advautw 
under it. inovooably exercised his 


election to affirm the agreement. — 
Fuller’s Theatres, Ltd. v. Mtjb- 
GROVE (1923), 31 O. L. li. 624.— AUS. 

2900 vi. .1 — Defts. ordered 

certain goods manufactured by pltfs. 
With some trifling exceptions all tho 
goods were in acoordanoe with the 
requirements of tho contract Sc reason- 
ably fit for the purpose for which they 
were supplied. Some of the goods 
were returned Sc an adjustment made 
concerning them ; — Hud ; dofts. had 
waived any right they might have 
had to repudiate the contract because 
of the delivery of defective goods.— 
Hamilton Gear Sc Machine Go. v. 
Lewis Brothers, [1924] 3 D. L. B. 
867 .—CAN. 

PART VII. SECT. 6, SUB-SECT. 8.— D. 

so. Conbract absolutely terminated.] 
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— ^Where there was a distinct & 
unequivocal refusal by pltfs. to vev- 
foim their contract ; — Held : so long 
as defts. were continuing to urge or 
demand oomplionoe with the contract. 
It could not be said to have been 
terminated, but where finding that 

S ltfs.* attitude was unalterable, defts. 

eoided to acquiesce in it. Sc com- 
municated such acquiescence to pltfs., 
the contract between the parties was 

5 ut on end to, — J handoo Mal- 
agan Nath v, Puhl <3hand-Fatkn 
Ohand (1924), I, L. R. 6 Lah. 497.— 
IND. 

sd. Collateral contract not ter- 

minated.] — ^Murray e. Delta Copper 
C o., Ltd., [1926] 4 D. L. R. 1061.— CAN. 

PART Vll. SECT. 6, SUB-SECT. 4. 
■ 0 . Agreement under seal.] — Long 
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2927* Add. Annotation: — Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2932. Add. Annotation : — Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2934. Add. Annotation : — ^Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2936a. .] — By a deed of separation dated 

Mar. 4, 1920, the liusband covenanted to pay 
a monetary allowance to the wife. By an 
agreement in writing not under seal dated 
June 26, 1928, the parties agreed that the 
terms of the deed regarding the allowance 
should be varied in certain respects. In 
Mar. 1929, the wife instituted pi*oceedings 
claiming arrears of allowance under the deed : 
— Held : applying the rules of equity which 
must prevail when there is any conflict or 
variance between them & the rules of the 
common law with reference to the same 
matter, the plea by the husband of the simple 
contract of June 25, 1928, was a good defence 
to the wife’s action under the deed. — ^B erry 
V. Berry, [1929] 2 K. B. 316 ; 98 L. J. K. B. 
748 ; 141 L. T. 461 ; 46 T. L. R. 524. 

2938. For Validity of rescission of paroi.] read 
Validity of rescission by parol.]'’ 

2988a. S. P. Inge v. Lippingwell (1772), 2 Dick. 
469 ; 21 B. B. 352. 

2938b. S. P. Ex p. Ilchester (Earl) (1803), 7 
Ves. 348 ; 32 E. R. 142, 

Annotations : — ^Befd. Andrew v. Andrew (1855), 3 Sm. & G. 

130; Dickenson v. Stldolph (1861). 11 0. B. N. S. 341 ; 

Louis V. Louie (1864), 3 isew Rep. 369 ; In tJie Estate of 

Tollemache, [19171 P. 246; WW v. Van Der Loell, 

Burnyoat v. Van Der Loefl, [1924] A. C. 653. 


2941* Add» AnnoiatumB : — ^Refd. British & Ben- 
in^ns V, North Western Oachar Tea Co., 
[1923] A. C. 48 ; Newsholme v. Road Trans- 
port & General Insce., [1929] 2 K. B. 356. 

2945. Add. Annotations: — Apld. British dr Bon- 
ingtons V. North Western Oachar Tea Co., 
[1923] A. 0. 48; Rose & Frank Co. v. 
Crompton, [1925] A. C. 445. Retd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 

2958a. Add. Citation : — ^28 Com. Cas 265. 

Add. Annotations : — As fo (1) Consd. Rose & 
Prank Co. v. Crompton, [1926] A. 0. 446. 
Refd. Royal Exchange Assce. v. Hope, [1928] 
Ch. 179. 

2963. Add. Annotation : — Refd. British & Bexring- 
tons V. North Western Oachar Tea Co., [1923] 
A. C. 48. 

2964. Add. Annotation : — Refd. British & Bening- 
tons 1 ). North Western Oachar Tea Co., [1923] 
A. C. 48. 

2965. Add. Annotation : — ^Refd. Rose & Frank Co, 
V. Crompton, [1923] 2 K. B. 261, 

2967. Add. Annotation : — Refd. British & Bening- 
tons V. North Western Oachar Tea Co., [1923] 
A. 0. 48. 

2970. Add. Citation : — 28 Com. Cas. 244. 

2975. Add. Annotations: — Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287 ; Berners v. Fleming, [1925] Ch. 264. 

3033. Add. Annotation : — Refd. Koenigsblatt r. 
Sweet. [1923] 2 Ch. 314. 

3038. Add. Annotation : — Refd. Hong Eong & 
Shanghai Bank v. Ix> I-»ee Shi, [1928] A. 0. 
181. 


delay in briuglngr action cannot defeat 
the enforcement of an agreement under 
seal whore the twelve years specified 
by Stat. Limitations have not expired. 
— McCormack t. Robinson, [1924] 
3 D. L, R. 876 ; 2 W. W. R. 1110.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 6. 

si. Rights of parties — Indemnification 
if party misled from obligations of con- 
tract.) — Where rescission of a contract 
is ordered the ct. has full power to 
make a just allowance &~to do what is 
practically just, although it may not 
be able to restore the parties precisely 
to the state they were in prior to the 
contract. The right of the party 
misled to be put»into the position in 
which he was before the contract, 
includes the right to be Indemnified 
from the conscquenc.e8 &; obligations 
which are the result of the contract set 
aside. — Lewis & Lewis v. Howson, 
[19281 4 D. L. R, 207 ; [1928] 2 

W. W. R. 197 ; 22 Sask. L. R. 624.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (a). 

2038 iii. S. P. Stanlake v. Ring- 
HAND (Sask.), [19221 3 W. W. R. 758; 
70 D. L. R. 546.— CAN. 

2938 iv, .] — Where the real 

nature of the transaction is a com- 
promise of a claim for breach of 
wamiiity, an agreement to rescind a 
sale of goods of the value of £10 or 
upwards by the mutual return of the 
<r<»nakleratioa is onforcoable although 
not in writing.— Booth, McDoxauj Sc 
Co.. Ltp. 13. Hau., [1931] N. Z. li. R. 
1086.— N.Z. 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) 1. 

2947 iii. .] — Kaulbach v, 

Eichel, [1930] 1 D. L. R. 983 ; 1 
M. P. R. 383.— CAN. 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) ii. 

o i. — A contract required to 

be in writing cannot be varied by a 
new oral a.greement, oven if the varia- 
tion relates to a part of the contract 
which, if it stood by itself, would not 
be required to bo in writing. — N ugent 
t3. Davies, [1923] 1 D. L. K. 1040 ; 63 
O. L. R. 458.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) iii. 

2962 1. Extension of time — For 
delivery of goods.) — Held : since the 
contract of sale was one which was 
required by Stat. Frauds to be in 
writing, a verbal postponement of the 
date of delivery was not a variation 
of the contract, — Dowling v. Rae, 
H. G. Hamilton Pty., Ltd. v. Rae, 
Kelly t;. Rae (1927), 89 C. L. R. 363 ; 
[1927 J V. L, R. 294 ; [1927] Argus L. R. 
149.— AUS. 

e i. For cutting d: removal of 

timber.) — Lawrence v. Erbinoton 
(1874), 21 Gr. 261.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.-- 
B. (b) iv. 

ta. CorUraci relating to log scaling .) — 
Godo 13. Galbraith & Sons, [1930] 
1 D. L. R. 484.— CAN. 


PART VII. SECT. 6, SUB-SECT, 6.— 
C. (a). 

■b. What amounts to.) — Whei*e a 
clause in an agreement provided that 
a certain sum of money should bo 
treated as tho amount of compensatioD 
if tho contract was not carried out : — 
Held : tho ^vjng of suob an offer 
& notice to determine the agreement 
did not constitute a n^soission by 
mutual consent. — Fuller’s Theatres, 
Ltd. V. Musobovr (1923), 31 C. L, R. 
524.— AUS. 


PART VII. SECT. 6, SUB-SECT. 7. 

•c. On good shipped under contract .) — 
Belgian Industrial Oo., Ltd. v. 
Canada Cement Co., Ltd., [1926] 
1 D. L. R. 496 ; [1926] S. C. R. 244.— 
CAN. 

PART VII. SECT. 7. 

sj. Distinguished from rescission.) 
— There is a diffor(3rioe between can- 
cellation & rescission. The logical 
oonsequeuccs of true rescisBion are 
the returning by each party of the 
benefits he has received, or restitutio 
in integrum. Cancellation means de- 
termination of Uio contract without 
restitution. — Primeau Sc Imperial 
Lumber Yards, Ltd, v. Meagher, 
[1923] 4 D. L. R. 1096 ; 3 W. W. K. 
1308.— CAN. 


PART VII. SECT. 8, SUB-SECT. 3. 


sk. Substitution of party.) — To effect 
a sale an agent decided to buy tho 
article himself Sc then sell to the 
buyer. To do this ho altered a con- 
tract by substituting his own name for 
that of his principal : — Held : the 
contract was avoided by this altera- 
tion. — Royal Bane op Canada v. 
Frank, [1923] 4 D. L. R. 1213.— CAN. 

si. Addition of provision for pay- 
ment of compound interest.) — Held : an 
alteration in a material respect. — 
Parbati Charanmueherjee V. Ama- 
RENDBA Nath BHAVrACHARJEE (1925), 
1. L. R. 53 Calc. 418.— IND. 


sm. AUcraiion in writing of printed 
form.) — In tho case of a conflict 
between different clauses of an agree- 
ment arising from the expunging or 
alteration by pen Sc ink of certain 
provisions of a printed form in general 
use, a greater efCeot is to be attributed 
to the writing than to the printed 
words. — K night Sugar Co., Ltd. t3. 
Webster, [1929] 4 D. L. R. 691 ; 2 
W. W. R. 606 ; 24 Alta. L, R. 174 ; 
reosd. on fauds, [1930] 8. O. R. 618 ; 
4 D. L. R. 343.— CAN. 
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8040. Add, Anmtaiion : — Refd. Ee WMtrod, Bur- 
rows V, Bax (1925), 70 Sol. Jo. 209. 

3069. Add, Annotation: — Gonsd. Hong Kong & 
Shanghai Bank v, Lo Lee Shi, [1928] A. 0. 
181. 

8077. Add, Annoiaiiona : — ^Apld. Kennedy v, 
Thomassen, [1929] 1 Ch. 426. Refd. Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. 

8078. Add. Annoiaiiona: — ^Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258 ; Robert A. 
Munro & Oo. v, Meyer, [1930] 2 K. B. 312. 

8078a. .] — Bakbow, Lane & Bali:4Abd, Ltd. 

V, Gilbert J. McCaul & Co. (1929), 73 Sol. Jo. 
451. 

3081a. -.] — Under the will of her then husband 

made in 1902, & a separation deed & settle- 
ment made in 1903, V. was entitled to two 
annuities of £200 each. Testator, who was 
also the settlor, ilied in 1913, & V. afterwards 
married a Dutch subject, & for the remainder 
of her life resided in Holland. In 1927 the 
trustees of the will offered to redeem both 
annuities, & after some negotiations were 
informed by V.*s solrs. that they would advise 
her to accept £6,000 for redemption, the 
annuities to bo paid in full up to the date 
of redemption. The trustees sent the solrs. 
a draft release for their approval. V. having 
informed lier solrs. that she would accept the 
offer of £6,000, they sent her the release 
engrossed for her execution, & she executed 
it on Jan. 12, 1028. On Jan. 17 she died, 
but no notification of her death was received 
by her solrs. in London until Jan. 31. In the 
meantime the trustees having been informed 
by V.*s soli's, on Jan. 24 tliat she had accepted 
tne £6,000, on Jan. 30 paid the money to 
them, being in ignorance of V.’s de^th : — 
Held: (1) there was no concluded contract 
for the sale & purchase of the annuities, as 
the purchasers could not have intended their 
ofl'er to be accepted by the vendor merely 
executing a document ; (2) even assuming 
there was a concluded contract, there was a 
total failure of consideration, owing to the 
death of the annuitant before completion, 
& the trustees were entitled to recover back 
the £6,000 . — Kennedy v. Thomassen, [1929] 
1 Ch. 420 ; 98 L. J. Ob. 98 ; 140 L. T. 215 ; 
45 T. L. R, 122. 

3082a. .] — Shales v. Seignoret, No. 3103a, 

post. 

3088. Add. A nnoiations : — Refd G. W. Ry. v. S.S. 
Mostyn, [1928] A. 0. 57 ; Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 

3090. Add. Annotation : — Refd. Ilford U. D. C. 
V. Beal & Judd, [1925] 1 K. B. 671. 

3090a. For the existing paragraph substitute the 
following paragraph : — 

Absolute contract.] — By a contract dated 

Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 60a. a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to London 


during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that the sellers did not ship 
any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators, 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they were excus^ from 
Iierformance on the grounds (1) that the 
contract became illegal when the poit of 
shipment came under Turkish control, as a 
state of war at that time existed between 
England & Turkey ; & (2) that a state of 
circumstances had arisen which made the 
contract Impossible of performance & that 
differed tot^y from the conditions with 
reference to which the contract was made : — 
Held : mere impossibility of performance did 
not dischai^ge a party where performance 
was not naturally impossible, u^ess such a 
state of affairs had arisen as displaced the 
fundamental basb of the contract ; in the 
absence of any strike, war or force majeure 
clause, the buyers were entitled to damages 
for failure of the sellers to deliver. — Sarqant 
(W. J.) & Sons v. Paterson (Eric) & Oo, 
(1923), 129 L. T. 471 ; 39 T. L. R. 378. 

3093. Add. Annotations : — Consd. First Russian 
Insce. V. London & Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates De Medulla (1923), 92 L. J. K. B. 
455; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569; Re Wait, 
[1926] Ch. 962 ; May v. May, [1929] 2 K. B. 
386 ; Graves v. Cohen (1929), 46 T. L. R. 
121 ; Walton Harvey, Ltd. v. Walker & 
Homfrays, Ltd., [1931] 1 Ch. 274. 

3094. Add. Annotation: — Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. 0. 604. 

3094a. .] — Sargant (W. J.) & Sons v. 

Paterson (Eric) & Co,, No. 3090a, ante. 

3095. Add. Annotations : — Refd. Cantiere Navale 
Triestina v. Handelsvertretung der Russe 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579 ; Hirji Muiji v. Cheong Yue S.S. Co., 
[1926] A. C. 497. 

3099. Add. Annotation: — As to {i) Distd. Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 

3099a. .] — The lessees of a hotel entered 

into two contracts with a firm of advertising 
agents, under the terms of which the latter 
were entitled to erect & exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &, ulti- 
mately, having acquired the reversion to 
the lessees* term, took possession, closed the 


PART VII. SECT. 8, SUB-SECT. 8.— A. 

8046 i. Oeneral rw/e.!— Thornk v. 
I (1887), 13 O. a. ,077.— CAN. 

PART VII. SECT. 9, SUB-SECT. 2.— B. 

8096 V. .1 — Where a contract 

to thresh a whole crop does not provide 
for the rights Sc liabilities of the parties 


iu the event of the threshing being 
interrupted by weather conditions. It 
will be held that the contract was based 
on the assumption that the state of the 
weather would remain such os to permit 
the threshing being done with nothing 
more than temporary interruption, Sc, 
therefore, although the contract will 
not bo determine by a slight storm, 

25 


a permanent break in the weather 
making threshing impossible for an 
indefinite period will put an end to it : 

when so ondod the thresher is entitled 
to recover for the threshing which he 
has already done. — Klein v. Sander- 
son. 11928) 3 D. L. R. 294 ; 11928] 
2 W. W. R. 289 : 23 Alta. L. R. 407.— 
CAN. 
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hotel* ^ began to demolish it. The electric 
sign was removed by arrangement with the 
advertising agents* who subsequently com- 
menced an action against the lessees to 
recover damages for breach of the two con- 
tracts : — Held : the local authority had 
acqtiired defts.’ interest in the premises by 
compulsion ; the two contracts did not confer 
upon pltfs. any proprietary interest or estate 
in the hotel ; as it could not be said that 
both parties to those contracts had made 
their bargain upon the footing that if the 
local authority exercised their powers & took 
the hotel the contracts were to be discharged, 
there must be a declaration that defts. 
were liable to pltfs. for damages for breach of 
those contracts. — ^W ai.ton Harvey, Ltd. 
V, Wadkbr & Homerays, Ltd., [1931] 1 Oh. 
274 ; 144 L. T. 331 ; 29 L. G. B. 241, 0. A. 

3101a. All available shipping requisitioned.] 

— In an action brought in Singapore in Aug. 
1917, defts. counterclaimed damages for failure 
by pltf. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt. : — 
Held: Civil Law Ordinance No. Ill (Str. 
Sett. No. VIII. of 1909), s. 5 (1), which 
provides that in all questions which arise 
for decision in the Colony with respect to 
mercantile law generally, the law to be 
administei^d shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,” 
made Defence of the Bealm Amendment 
Act No. 2, 1916 (c. 37), & Courts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, <SC the latter Act gave a good defence 
to the coimterclaim whether the requisition- 
ing was imder Defence of the Bealm Act, 
1914 (c. 29), or under the prerogative power. 
— Seng Djit Hin v. Naqurdas Purshotum- 
DAS & Co., [1923] A. C. 444 ; 92 L. J. P. C. 
141 ; 128 L. T. 780 ; avb nom. Hin v, 
Purshotumdas & Co., 39 T. L. B, 226, 
P. 0. 

8103a. -.] — (1) If a man covenants to accept 

£1 ,000 bank stock on three days’ notice upon 
or before a particular day, it is no excuse for 
him that the party to make the transfer had 
no stock before the day on which he was to 
make it. (2) A man cannot be sued for money 
he covenanted to pay on the performance of 
a particular act if he prevents such per- 
formance. — S hales v, Seignoret (1699), 1 
Ld. Baym. 440 ; 12 Mod. Bep. 248 ; 91 B. B. 
1192. 

3115. Add, Annotation : — Consd. Browning v, 
Crumlin Valley Collieries, [1926] 1 K. B. 622. 

8121. Add. Annotation : — Held. The Penelope, 
[1928] P. 180. 

3123. Add, Annotaiion: — Refd. The Penelope, 
[1928] P. 180. 

3124. Add, Annotation : — Refd. The Penelope, 
[1928] P. 180. 

3137. Add, Annotation : — As to (2) Consd. Haskell 
V. Marlow, [1928] 2 K. B. 46. 

3143. Add, Annotation : — Consd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. B. 199. 


8149* Add. Annotation: — Be Wait, [1027] 
1 Ch. 606. 

8158. Add, Annotation: — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1031] 
1 Oh. 274. 

8162. Add, Annotation : — As to (8) Apld. Sargant 
V. Paterson (1923), 129 L. T. 471. 

3166. Add, Annotations: — Consd. First Russian 
Insce. V, London & Lancashire Insce., [1928] 
Oh. 922. Refd. Browning v, Crumlin Valley 
Collieries, [1926] 1 K. B. 622 ; Hirji Mulfi 
V. Cheong Yue S.S. Co., [1926] A. C. 497 ; 
The Penelope, [1928] P. 180 ; May v. May, 
[1929] 2 K. B. 386 ; Ottoman Bank v, Cha- 
karian, [1930] A. 0. 277 ; Walton Harvey, 
Ltd. V, Walker & Homfrays, Ltd., [1931] 

1 Oh. 146. 

3168. Add. Annotations: — Consd. First Russian 
Insce. V. London So Lancashire Insce., [1928] 
Ch. 922. Refd. Larrinaga v, Soc. Franco 
Americaine Des Phosphates De Medulla 
(1923), 92 L. J. K, B. 465 ; Cohen v. Sellar, 
[1926J 1 K. B. 536; The Penelope, [1928] 
P. 180 ; Hyman v, Hyman, Hughes v, 
Hughes, [1929] P. 1 ; May v. May, [1929] 

2 K. B. 386 ; Bell v. Lover Bros., Ltd. (1931), 
146 L. T. 258. 

3170* Add, Annotaiions : — As to (2) Refd. The Lord 
Strathcona, [1925] P. 143; The Penelope, 
[1928] P. 180. 

3171. Add. Annotation: — ^Refd. The Penelope, 
[1928] p. 180. 

3172a. .] — (1) By a charierparty made in 

Nov. 1916, resps. agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, & applts. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt, 
before Mar. 1, 1917, & was not released imtil 
Feb. 1919. Applts. then refused to take 
delivery of her : — Held : there had been in 
1917 a frustration of the charierparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as to the event which has brought 
about the frustration, but upon its occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure. — Hirji Mulji v, Cheong 
Yue S.S. Co„ [1920] A. C. 497 ; 95 L. J. P. C. 
121 ; 134 L. T. 737 ; 42 T. L. B. 359 ; 17 
Asp. M. L. C. 8 ; 31 Com. Cas. 199, P. C. 

Annotation : — Oeneraily, Bald. De la Garde v, Worsnop (1 927), 

96 L. J. Ch. 446. 

3175. Add, Annotation: — Refd. Hirji Mulji v, 
Cheong Yue S. S. Co., [1926] A. C. 497. 

3177. Add, Annotations : — ^Refd. Paterson Zochonia 
V. Elder Dempster, [1923] 1 K. B. 420 ; The 
Erik Boye (1929), 142 L. T. 336. 

3178a. .] — In a charterparty there was a 

marginal memorandum that in the event of 
” war, blockade, or prohibition of export 
preventing loading, this charter to be can- 
celled ” : — Held : the charterparty was put 
an end to ipso facto by the happening ol any 


PART VII* SECT* 9 SUB-SEOT 2.--“I* 

sn. C(mtracl to insialfw^ce, d? maintain ^ecified temperature of he4d-- Change of furnace.] — Mills v. Glaos Bav Housing 
Commission, {1920J l D. L. R. 608 ; 68 N. a R, ^ 
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or either of the oontingencies mentioned in 
the memorandum to the oharterparty. — 
Adamson* v, Nejwoastlbs Steamship 
Fbeioht Insueanob Assoon. (1879), 4 
Q. B. D. 402 ; 48 L. J. Q. B. 670 ; 41 L. T. 
100 ; 27 W. R. 818 ; 4 Asp. M. L. 0. 160, 
D. 0. 


Conid. Mercantile S.S. Oo. r. Tyser (1881), 7 
P* 73 ; Moel Tryy^ Ship Oo. v, Weir Andrew, 
Apld. Oapel e. Sonlldl (1916), 114 
p* y*, ^ Jamieson Sc Newcastle Steamship 

Freight Insoe. Assocn. (1895), 11 T. L. R. 196. 


8178b. .I—The Penelope, [1028] P. 180 ; 

97 L. J. P, 127 ; 139 L. T. 365 ; 44 T. L. R. 
697 ; 72 Sol. Jo. 657 ; 17 Asp. M. L. 0. 486. 

8179. Add, Annotation : — ^Refd. Oantiere NavaJe 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 


3181. Add. Annotation : — Consd. Oantiere Navale 
Triestina v, Russian Sonnet Naphtha Export 
Agency, [1926] 2 K. B. 172. 

8182. Add, Annotation : — ^Distd. Oantiere Navale 
Triestina v, Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3188. Add, Annotation : — ^Distd. Oantiere Navale 
Triestina v, Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


3183a. Ship ordered to leave port — 

Subsequent permission to return & load.] — 
A charterpaity of an Italian ship provided 
that 216 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the charterers for loading &; dis- 
charging, & that tiie lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted ‘‘restraint of princes, rulers 
& people.” The ship arrived at Batoum, 
& notice of readiness to load was given, 
& the lay days began to run. Owing, how- 
ever, to a dispute between the Russian & 
Italian Govts, the ship wiis ordered by 
the poit authorities to leave Batoum &; also 
Russian waters, & accordingly the ship went 
to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, & 
she returned after being absent from the port 
a little over a fortnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was absent from Batoum : — Held : 
interference by the Russian Govt, did not 
amount to such an illegality as to excuse the 

S erformance of the contract. — Oantiere 
Favale Triestina v, Handelsvertbetung 
DEB Russ. Soz. Fod. Soviet Repubuk 
Naphtha Export, [1926] 2 K. B. 172 ; 94 
L. J. K. B. 679 ; 133 L. T. 162 ; 41 T. L. R. 
366 ; 69 Sol. Jo. 443 ; 16 Asp. M. L. 0. 501 ; 
30 Com. Oas. 172, 0. A. 

Annotation: — Befd. He Ropner Shipping do. & Cleeves 
Western Valleys Anthracite Collieries, [1927] 1 K. B. 879. 

3184. Add. Annotation : — Befd. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


3185. Add, Annotations : — ^Refd. Sargant v, Pater- 
son (1923), 129 L. T. 471 ; Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737 ; Jebara v. Otto- 
man Bank, [1927] 2 K. B. 264. 

3188. Add. Annotations : — Consd. Snia Soc. di 
Navigazione Industria e Commercio v, Suzuki 
(1924), 29 Com. Cas. 284 ; Oantiere Navale 
Triestina v. Handelsvertretung der Russ. 
Soz. Pod. Naphtha Export (1926), 94 L. J. 

K. B. 679. 

8189. Add. Citations:— 92 L. J. K. B. 465; 129 

L. T. 65 ; 16 Asp. M. L. C. 133 ; 29 Com. 
Oas. 1. 

Add, Annotation : — Refd, Hirji Mulji v. Obeong 
Yue S.S. Co., [1920] A. 0. 497. 

3193. Add, Annotation : — ^Refd. Perry v. Equitable 
Life Assce. Soc. of U.S.A. (1929), 45 T. L. R. 
468. 

3194. Add. Annotations : — Consd. Larrinaga v, Soc. 
Franco Americaine Des Phosphates Be 
MeduUa (1923), 92 L. J. K. B. 455; First 
Russian Insce. v. London & Lancashire Insce., 
[1*928] Ch. 922 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 
Refd. Willis v. Willis (1927), 96 L. J. P. 177 ; 
The Penelope, [1928] P. 180 ; Hyman v. 
Hyman, Hughes v, Hughes, [1929] P. 1 ; 
May V, May, [1929] 2 K. B. 386. 

3198. Add, Annotations : — As to (1) Apld. Snia Soc. 
di Navigazione Industria e Commercio v. 
Suzuki (1924), 29 Com. Cas. 284. Consd. 
First Russian Insce. v, London & Lancashire 
Insce., [1928] Ch. 022 ; The Penelope, [1928] 
P. 180. As to (2) Apld. Hirji Mulji v. Cheong 
Yue S.S. Co., [1926] A. C. 497. Refd. May 
V, May, [1929] 2 K. B. 380. Generally. Refd. 
Cohen v. SeUar, [1926] 1 K. B. 536 ; Hyman 
V. Hyman, Hughes v, Hughes, [1929] P. 1 ; 
BeU r. Lever Bros., Ltd. (1931), 146 L. T. 
258. 

3199. Add, Annotation : — As to {1) Refd. Cantiare 
San Rocco S. A. v, Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 220. 

3199a. .]— ‘Hirji Mulji v, Cheong Yue 

S. S. Co., No. 3172a, ante. 

3201. Add. Annotation : — ^Refd. Benaim v. Debono, 
[1924] A. C. 514. 

3202. Add, Annotation : — As to (2) Consd. Cantiei'e 
Navale Triestina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Export (1926), 94 
L. J. K. B. 579. 

3206. Add. Annotation: — Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

3207. Add. Annotation : — Refd. Finlay v. Kwik 
Hoo Tong Handel Maatschappij (1928), 98 
L. J. K. B. 261. 

3208. For ” national ” read “ notional.” 

3211. Add. Annotations : — As to (1) Refd. Lornnaga 
V. Soc. Franco Americaine Des Phosphate 
De Medulla (1923), 92 L. J. K. B. 466; 
Jebara v. Ottoman Bank, [1927] 2 K. B. 264. 
3218. Add, Annotations: — As to (2) Refd. Livock 
V, Pearson (1928), 33 Com. Cas. 188 ; Hall v, 
Brooklands Auto-Racing Club (1932), 48 

T. L. R. 646. 
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8194 i. Time charter — Ship re- 
quisitioned by Oovemmmt.] — Held: a 
oondliion was not to be implied in 
the oontrekct that an Interruption should 
oxouse the party from tho further 
peifonnanoe of it, unless substantially 
the whole oonti*aot became impossible 
of performance. — D ominion Coal Co. 


V. Lord Strathcona S.S. Oo., [1924] 
2 D. L. R. 66 ; 67 N. 8. R. 113.— ‘CAN. 

PART VII. SECT. 9, SUB-SECT. 3.— C. 

3204 V. Bevsd., [1924] A. C. 226 ; 93 
L. J. P.0.86; 130 L.T. 610. 

8217 i. DifflcuUiea in way of 

ahipment .] — By a contract, made in 
1916, deft, sold certain goods, shipment 
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to be from a contlmental port in six 
approximately equal monthly parcels : 
— ileld: the long delay in shipment 
caused by war did not frustrate the 
commercial object of the contract & so 
put an end to it. — Ringstad r. Gollin 
& Oo. Proprietary, Ltd. (192.5), 35 
C. L. R. 303 ; 31 Argus L. R. 221.— 
AUS. 
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3220, Add. Annotation : — Consd. Walton Harvey, 
Ltd. v. Walker & Hoznfrays, Ltd., [1931] 
1 Ch. 274. 

8221. Add. Annotation: — Refd. Oompagnie Con- 
tinentale d* Importation v. Handelsvertretung 
der Union der. Russian Soviet Republic in 
Deutschland (1928), 138 L. T. 603. 

3225a. Confiscation by foreign Government.] — By 
a contract the vendors agreed to sell & the 
purchasers to purchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut & remove it, such time to be 
extended if the purchasers were prevented 
by an act of the Govt., or otherwise by force 
niajeure^ or by war, from cutting or disposing 
of the timber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia under 
which the forest & all the timber therein 
became the property of the Latvian State, 
the agreement became annulled, & all the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated : — 
Held : the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the parties were released from it. — 
Kubsell V. Timber Operators & Con- 
tractors, [1927J 1 K. B. 298 ; 95 L. J. K. B. 
669; 135L. T. 223; 42 T. L. R. 435, 0. A. 

3226. Add. Annotation : — Refd. Kursell v. Timber 
Operators & Contractors (1926), 95 L. J. K. B. 
569. 

3231. Add, Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 

3233. Add. Annotations : — As to (2) Consd. Cantiere 
Navale Tiiestina v. Handelsvertretung der 
Russe Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 679. Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
MeduUa (1923), 92 L. J. K. B. 455; Kursell 
V. Timber Operators & Contractors (1926), 
96 L. J. K. B. 569 ; The Penelope, [1928] 
P. 180 ; Hyman v. Hyman, Hughes v. 
Hughes, [1929] P. 1 ; May v. May (1929), 98 
L. J. K. B. 770. As to (2) Refd. Bell v. Lever 


Bros., Ltd, (1931), 146 L. T, 268; Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 

3238. Add. Annotatio^i : — ^Refd. Browning v. Crum- 
lin Valley ColUeries, [1926] 1 K. B. 622, 

3239. Add. Annotation : — ^Refd. Browning v. Crum- 
lin Valley ColUeries, [1926] 1 K. B. 622. 

3240. Add. Annotation : — ^Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 622. 

3243. Add. Annotation : — Refd. Browning v. Crum- 
lin Valley CoUieries, [1926] 1 K. B. 622. 

3249. Add. Annotation: — ^Refd. Stag Line, Ltd, 
V. Foscolo Mango & Co. (1931),. 48 T. L. R. 
127. 

3275. Add. Annotations : — Refd. Huntoon Co, v. 
Kolynos (Incorporated), [1930] 1 Ch. 628 ; 
Pockney v. Atkinson (1929), 142 L. T. 136 ; 
Eshelby v. Federated European Bank, Ltd., 
[1932] 1 K. B. 423. 

3276. Add. Annotation: — As to (2) Refd. Hyman 
V. Hyman, Hughes v. Hughes, [1929] P. 1. 

3280. Add. Annotation: — Refd. Hyman v. Hyman, 
Hughes V. Hughes, [1929] P. 1. 

3282. Add. Annotations: — Consd. Cantiare San 
Rocco S. A. V. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 226 ; Graves v. Cohen 
(1929), 46 T. L. R. 121. Refd. Cohen r. 
SeUar, [1926] 1 K. B. 636 ; Hyman v. Hyman, 
Hughes V. Hughes, [1929] P. 1. 

3303. Add. Annotation: — Refd. Tredegar v. Har- 
wood, [1929] A. C. 72. 

3306. Add. Annotation : — Refd. Tredegar r. Har- 
wood (1927), 44 T. L. R. 17. 

3310. Add. Annotation: — Refd. Ix)ndon & North 
Eastern Ry. Co. v. Blundy, Clark & Co, 
(1931), 20 Ry. & Can. Tr. Cas. 92. 

3314. Add. Anyiotaiion : — Refd. London & North 
Eastern Ry. Co. v. Blundry, Clark & Co. 
(1931), 20 Ry. & Can. Tr. Cas. 92. 

3324. Add. Annotation : — Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

3327. Add. Annotations : — As to (2) Consd. Sullivan 
V. Constable (1932), 48 T. L. R. 267. Refd. 
Hall V. Brooklands Auto-Racing Club (1932), 


S224 1. Importation restricted by 
Oovernment.] — Applt., a manufacturei* 
of yeast, entered into a written contract 
under which he undertook to supply 
a certain portion of his output to 
reap, during 1927. Clause 8 of the 
contract provided that “ in the event 
of legisJation being passed , . . which 
may in any wise restrict or prohibit 
the sale of yeast in any quantity or 
to any class or race, this agreement 
shall become void,** while clause 9 
provided that '* if such legislation . . . 
relates only to imported yeast then 
TOUT selling price , . . may be 
moreased at your optiou ** in certain 
respects. In June, 1927, by Act 24 
of 1927, the importation of yeast into 
the Union was prohibited except with 
the permission of the Comr, of I^ollce. 
Applt. thereupon repudiated the con- 
tract, pleaded it was null & void under 
clauses 8 & 9 thereof : — Held : legis- 
lation prohibiting the importation of 
yeast did not fall within the terms of 
either clause of the contract. Inasmuch 
as it did not prohibit or .restrict the 
sale of Tearit.'~Co:MPKE.«}SiCD Ykast, 
Ltd. V. Distributing AuENoy, Ltd., 
[1928] App. D. 301.— S. AF. 


h i. .] — A contract being for 

export only : — Held : Its objtct was 
frustrated. — Maykb & Lack Inc. v. 
Atlantic Sugar IIefinkries, Ltd., 


il926J 2 V. L. R. 783 ; 58 O. L. H. 
531.— CAN. 


PART VII. SECT. 9, SUB-SECT. 3.— D. 

sp. Strike of workmen — Lease of salt 
works.} — Held : the contract to pay 
rent had not become impossible of 
performance. — Habi Laxman Joshi 
V. Secretary of State for India 
(1927), I. L. R. 52 Bom. 142.— IND. 

sq« Refusal of municipal licence for 
business contemplated.] — Fong v, 
Kerwin (Ont.', [1929] 3 D. L. R, C12. 
—CAN. 


PART VII. SECT. 9. SUB-SECT. 5. 

1 i, Lease of hotel .] — The lessees 

of an hotel property, upon prohibition 
coming into force In Alberta, sued for 
a declaration that the lease of the 
promises & an agreement to purchase 
tho chattels In the hotel were ter- 
minated tlirough failure to obtain a 
licence : — HHd : tho abolition of the 
bar wtis a risk that must bo undertaken 
by the lessee, it being a case not of 
total destruction of tho subject-matter, 
but a case of sterility, — Chkbrier & 
Orit>n V. MoCreight & Pennington. 
[1917] 2 W. W. II. 8 ; 11 Alta. L. li. 
270 ; 33 D. L. U. (J89,— CAN. 
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PART VII. SECT. 9, SUB-SECT. 6. 

3278 i. Revad.. [1924] A. 0. 220; 93 
L. J. P.C. 80; 130 L. T. 010, 

PART VII. SECT. 11, SUB-SECT. 1.— A. 

3305 i. Performance by one to satis- 
facMon of other party — Whether party 
bound to decide reasonably or entitled to 
deride.^ arbitrarily — Bond fide decisirm.l 
— PJtf. agreed to place sods around 
defts.* powder houso to their satisfaction. 
Deft,s., not being satisfied with the 
sods or the work, cancelled tho con- 
tract. In an action for damagcR for 
breach of contract, the jury found that 
defts. had acted houestly but un- 
reasonably : — Held : the judgment of 
defts. tionestly arrived at was final. Sc 
pltf. was not entltleil to recover. — 
TrumAn V. Ford Motor Co. op 
Canada. Ltd.. [192«] 1 i). L. K. 900 ; 
68 O. L. n. 317.— CAN, 

ftt. Receipt of money — Duly to 
collect] — A contract provided for a 
percentage of tho moneys received by 
one party to be paid to the other : — 
Held : liability could not be evaded by 
failure to collect tbo moneys ; but 
where there was good reason to suppose 
that litigation for tho purpose of 
collootion would be useless, there was 
no duty to litigate. — Northern Pipe 
Link Co. v. Canadian Gab Co., [19241 
4 D. L. 11. 1111.— CAN. 



VoL Zn. — Contract. Oases 3827 — 3S20, 


48 T. L. R. 646. Ae to (6) ApM. Meyriok 
V, Dyson (1925), 41 T. L. B. 868. Oenerally, 
Reid. British American Oontinental Bank v. 
British Bank for Foreign Trade, [1926] 1 
K. B. 828. 

8328. Add. Annotcdiom : — Apld. Baldry v. Mar- 
shall, [1025] 1 K. B. 260 ; Barker v. Agios 
(1927), 43 T. L. R. 751 ; Huntoon Co. v. 
, Kolynos (Incorporated), [1930] 1 Ch. 528. 
Consd. Sullivan v. Oon^ble (1932), 48 
T. L. R. 267. 

After this case add “ See, ^o, Companies, 
No. 814a.’» 

3330. To the cross-references following this case 
add **As regards bills of exchange.] — See 
Bills op Exchange, Vol. VL, pp. 79-93,** 

3340. Add. Annotations: — Reid. Guy-Pell v. 
Foster, [1930] 2 Ch. 169 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

Add. Annotations: — Reid. Guy-Pell v. 
Foster, [1930] 2 Ch. 169 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 
8351. Add. Annotaiions : — Consd. Hftntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Reid. Guy-Pell v. Foster, [1930] 2 Ch. 169. 

3379a. Provided ** undertaking carried out.] 

— Brufp t?. CONYBEARE (1868), 17 H. T. 
664, Ex. Ch. ; revsg. (1862), 13 C. B. N. S. 
263. 

Annotation : — Consd. London Coron. v. Sandon, London 
Cornn. v. Mot. Ky., Met, Ily. v. London Cori>n. G872), 26 
L. T. 86. 

3406. Add. Annotation : — ^Reid. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 

3407. Add. An7iotation : — Reid. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

3408. Add. Annotations : — Consd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Reid. Guy-Pell v. Foster, [1930] 2 Ch. 169. 


3447. Add. Annotation : — ^Reid. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

3487. Add. A nnotations : — Reid. British & Bening- 
tons V. North Western Cachar Tea Co-i [1923] 
A. C. 48 ; Never*Stop Ry. (Wembley) v. 
British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 

3490. Add. Annotation : — Reid. British & Bening- 
tons V. North Western Cachar Tea Co., [1923] 
A. C. 48. 

3404. Add. Annotations : — Reid. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739 ; Anglo-Newfoundlond Development Co. 
V. PaciOc Steam Navigation Co.. [1924] A. C. 
406; Cohen V. Sellar, [1926] 1 K. B. 636. 
3495. Add. Annotation : — Reid. United States 
Shipping Board r. Durrell, [J923] 2 K. B. 739. 

3500. Add. Annotation : — Reid. British & Bening- 
tons V. North Western Cachar Tea Co., [1923] 
A. C. 48. 

3508. Add. AnnoMion : — Distd. Chillingworth v. 
Esche, [1923] 1 Ch. 676. 

8509. Add. Annotation : — Reid. Samuel v Dumas, 
[1924] A. C. 4.31. 

3513. Add. Annotations: — Consd. Acties Nord- 
Osterso Redcriet v. Casper, Edgar (1928), 
28 Com. Cas. 222. Refd. British & Bening- 
tons V. North Western Cachar Tea Co., [1923] 
A. C. 48. 

3514. Add. Amioiation : — Refd. Admiralty Comrs. 
%). Chekiang (Owners), [1926] A. C. 037. 

3519. Add. Annotations : — Refd. Lawrence v. 
Hayes, [1927] 2 K. B. Ill ; Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605 ; Re 
Pinto Lidte, Ex p. Des Olivaes, [1929] 1 Ch. 
221. 

3520. Add. Citation : — Revsd. sub nom. Nichols 
V . North Metropolitan Railway & Canal 
Co. (1894), 71 L. T. 836, C. A. 


PART VII. SECT. 11, SUB-SECT. 1.— 
B. (a). 

a i. Agreement to sell deaier*8 

husiness subject to granting of licence by 
licensing officer.]— K aj ah v. Suliman 
(1927), 48 N. L. R. 309.— S. AF. 

PART VII. SECT. 11, SUB-SECT. 1.— 
D. (a). 

0 i. .) — Halifax & Cape 

Breton Coai. & Ry. Co. v. Gregory, 
Cass. Dig. 2nd ed. 727.— CAN. 

PART VII. SECT. 11, SUB-SECT. 1.— 
D. (o). 

83751. Promise by party to pay — 
Out of particular fund.] — Doft. insur- 
ance OBSocn. was incorporated on 
Apr. 10, 1929. Two days later, in a 
letter on the assoon.'s notepapor. signed 
by the deft. M. as chairman of directors 
8c by the secretary. Sc addressed to 
pltf. CO., an ogreouiont was made. In 
consideration of on odTanoe by pltf. 
of a sum not exceeding &500 for pre- 
liminary expenses to secure members, 
“ to refund the amount advanced os 
moneys ore received from the members* 
applications.** The last paragraph of 
the letter stated (inter alia). ‘* In con- 
sideration of yoxu* doing this wo agree 
to refund the full amount of money 
received for expenses.** Pltf. co. sued 
both M. Sc the assocn. to recover the 
money so advanced : — Held : the letter 
oontednod an unequivocal undertaking 
by deft, assoon. to refund the amount 
advanced, Sc did not make the receipt 
of moneys from members* applications 
a condition present to Its liability. — 
Associated Investment (h UndeIi- 
XVBITERS (N.Z.), Ltd. v. 


Sc Dominion Mutital Insurance 
Assocn., L1932) N, Z. L. iR. 221.— 

N.Z. 

PART VII. SECT. 11, SUB-SECT. 1.— 

D. (q). 

sa. Timber licence — Condition against 
employment of Chinese or Japanese.] 
— A condition in a special timber 
licence under Land Act (B. C.), 1908, 
that no Chinese or Japanese should 
be employed iu connection there- 
with Is one of tho essential terms 
of tho licence. — A.-G. fob British 
Columbia w. Brooks, Bidi.ake & Co., 
(192213 W.W. K. 9; 03 S. C. R. 466.— 
CAN. 

cd. Contract for sale of currency— 
Payment condition precedent to delivery. ] 
— Walsh v. Broxvn (1868), 18 C. P. 
60.— CAN. 

sf. Setting agency agreement .] — 
Auchtbrlonie V. Arms (1875), 25 
C. P. 403.— CAN. 

sk. Agreement to sell land for church — 

oltho^h^ at first condiUonal, the con- 
tract, by reason of a congregation 
having assombled, became absolute. — 
A.-G, V. Christie (1867), 13 Gr. 495. — 

CAN. 

PART VII. SECT. 11, SUB-SECT. 1.— 
E. 

3422 I. General rule.} — Whore a 
document is sulficiently clear & 
certain, & payment depends on some 
simple condition or event, it is suilloient 
for pltf. to aUo(m that tho condition 
has boon oompUea with or tho event has 
happened. *rhe ontes then lies on deft, 
to show that what was intended by the 
dooument sued on to be a oonmUon 
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recedent to entitle pltf. to succeed 
as not been complied with. — Union 
Share Agency & Investjibnt, Ltd, 
(Liquidators) v. Spain (1927), 48 
N. L. R. 348.— S. AF. 

PART VII. SECT, 11, SUB-SECT. 3.— 
A. (b). 

p i. .] — The consideration for 

a quit -claim deed was tho maintenance 
of the grantor Sc pltf. during thoir 
lives. After tho death of the grantor, 
doft. married. Sc pltf. left Sc lived else- 
where : — Held : as it wcua clearly 
meant that pltf. would live in doft. 'a 
bouse & be maintained there by him, 
& as she had no valid excuse for leaving 
him, doft. was not obliged to provide 
for her support elsewhere. — Comban 
V. Leblanc, 119231 2 D. L. R. 1070 ; 
66 N. S. R, 201.— CAN. 

PART VII. SECT. 11. SUB-SECT. 8.— 
A. (c). 

8609 i. What amounts to waiver.] — 
Bowes v. Chaleyrr, (1923) V. L, R. 
296 ; 32 C. L. R. 169.— AUS. 

PART VII. SECT. 11, SUB-SECT. 8.— 

C. 

3621 i. Right of defaulting party to 
sue other party — Recovery of de^sit .} — 
Defts. contracted to supply pltf. with 
a quantity of lumber to be loaded on 
ccuTB in July, 1920. Defts. hauled the 
lumber to the railway siding ready for 
shipment, but pltf. failed to provide 
oars, as it was his duty to do, upon 
whioh the lumber could bo loaded ; — 
Held : an action by pltf. to recover a 
deposit paid on the contract must be 
dismissed. — Glennie t>. Rushton 
(1922), 65 N. S. R. 530.— CAN. 
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Part VIII. — Defences to Actions for Breach of Contract 


8561. Add. AnnoUxtions : — Consd, Bose & Frank 
Co. V. Crompton, [1925] A. 0. 446. Retd. 
British & Boningtons v. North Western 
Cachar Tea Co., [1923] A. C. 48. Mentd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 

3569. Add. Annotation : — Held. Allen v. Boyal 
Bank of Canada (1926), 41 T. L. R. 026. 

3606. Add. Annotation : — Apld. Berry v. Berry, 
[1929] 2 K. B. 316. 

3614. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

3622. Add. Annotation : — Consd. Allen v. Boyal 
Bank of Canada (1926), 41 T. L. R. 625. 

3641. Add. Annotationa : — Consd. Jones v. Waring 
& Gillow, [1926] 2 K. B. 612. Refd. Barclay 
V. Malcolm (1926), 133 L. T. 612. 

3646. Add. Annotations: — As to (1) Refd. Re 
British American Continental Bank, lisser 
Kosenkranz’s Claim, [1923] 1 Ch. 276 ; 
Re Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 406 ; Peyrae v. Wilkinson, [1924] 
2 K. B. 166. 

3654. Add. Annotation : — Consd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 601. 

8658. Add. Amiotation : — Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3661. Add. Annotation: — Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd,, 
[1930] 1 K. B. 492. 

3667. Add. Annotation : — Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3671. Add. Annotation: — Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3673. Add. Annotation: — Refd. H. v. H., [1928] 
P. 206. 

3680. Add. Annotation : — ^Refd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 266. 


3749. Add. Annotation : — ^Refd. Re Houlder, [1929] 
1 Ch. 206. 

8751. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

8752. Add. Annotation: — ^Refd. Britieh dc North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

8763. Add. Annotation: — Consd. Allen v. Boyal 
Bank of Canada (192f5), 41 T. L. R. 625. 

3781. Add, Annotation: — Consd. Allen v. Boyal 
Bank of Canada (1925), 41 T. L. B. 625. 

3784. Add. Annotation : — ^Refd. Allen v, Boyal 
Bank of Canada (1926), 41 T. L. R. 625. 

8784a. .] — Hall v. Padlby (1923), 166 L. T. 

Jo. 83. 

3784b. .] — ^Pltf. granted a bill of sale over 

certain furniture to a moneylender, &, as 
she was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for 
the purpose of paying him off & of having 
her furniture released from the first bill of 
sale. Pltf. accordingly received a cheque for 
£1,000 from defts. & after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. In an action by pltf. to restrain defts. 
from disposing of the furniture comprised 
in the second bill of sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
8. 8, Sc she contended that the road con- 
sideration was the payment off of the money- 
lender Sc the release of her furniture from the 
first bill of sale; — Meld: the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by clieque, & therefore, as the considera- 
tion was correctly stated in the second bill of 
sale, the action failed. — D’XJ sbz v. Tbafpicb Sc 
Discovbbies, Ltd. (1924), 40 T. L, R. 441. 


PART VIII. SECT. 2. SUB-SECT. 2.— A. 

8452 1. Genial ruZc.] — W hitepobd v. 
McLeod (1868), 28 U. O. R. 349.— 
CAN. 

8647 ii. .] — Prior to loredostire 

proceedings on a mtge. giTen by deft., 
pltf.'B Bolr. wrote deft. *8 solr. that the 
registered owner was willing to give 
a quit-claim deed to pltf. to clear up 
the title Sc avoid litigation if deft, 
would give a qult-daim deed to pltf. 
Thlfl was agreed to. but subsequently 
deft. *8 solr. receivtsd a letter from 
pltf. *8 solr. purporting to withdraw 
from all negotiations to accept a quit- 
claim deed ; — UeUl : there was an 
accord but no satisfaction. — C airns r. 
Brown. (1924] 4 D. L. R. 690 ; 3 
W. W. R. 409.— CAN. 

PART VIII. SECT, 2, SUB-SECT. 3.— D. 

tl. Discharge of mortgage on execution 
of agreement between rnortgagor db mart- 
oo^ce.]— W est v. Accidental Fire 
Insurance Co., 11927] 3 D. L. R. 260. 

—CAN. 

PART VIIL SECT. 2, SUB-SECT. 5.— C, 
3614 I. 8aiisfaoti^ by om.\ — Judg- 
' . pBf. & 

againat eleven defts. were assigned to a 
CO. These Judments remaining un- 
paid. T.. one of defts.. under a com- 
promise agreement arrived at in 1925 
after negotiations with the co.. paid to 
the co. a sum which he contended was 


paid to Sc accepted by the oo. in full 
satisfaction of ms indebtedness. Origin- 
afiy all defts, were Jointly & severally 
liaole in respect of the Judgment debts. 
After the agreement was made, the oo. 
sougdit to examine deft. W. as a judg- 
ment debtor : — Held : the effect of the 
agreement was to release T. unquali- 
fiedly In respect of the two Judgments 
Sc to release his oo-defts. al^ ; Sc, 
therefore. W. was not examinable as a 
Judgment debtor. — ^Luqsdin v. Ball, 
11929] 4 D. L. R. 543 ; 64 O. L. R. 
251.— CAN. 


PART VIII. SECT. 8. SUB-SECT. 3. 

sm. Payment by ingtalments — Pirst 
•payment to be expedited .] — The question 
WAS as to the meaning of the following 
cianse : ** It is hereby agreed that the 
said E. will, upon the 11th day of 
every month, beginning upon the 11th 
day of Aug., a.d. 1927 (with the 
exception of the first payment, which 
is to be made upon the fdgnlng. sealing. 
Sc delivery of these presents) pay to 
the said L. the sum of $40 per month.'* 
etc. A payment was made on July 11. 
the date of the agreement: — Held: 
the payments were to be made on the 
11th day of every month, begbinlng 
upon Aug. 11. llie payment due on 
Aug. 11 was to be expedited. Sc, there- 
fore. no fresh payment 'would be due 
on Aug. 11. — ^Atkinson v. Atkinson 
(1928). 60 N. S. H. 188.--CAN. 

30 


PART VIII. SECT. S, SUB-SECT. 4. 

3655 viii. ,] — If there is no 

special covenant for payment of a debt 
olsowhoro, the presumption of law is 
that the borrower ought to seek out 
the lender for payment. — G okul Dab 
V. Nathu (1925), I. L. R. 48 All. 310.— 
IND. 


8666 i. Unless creditor 

abroad .] — The duty which English law 
imposes upon a debtor to find his 
creditor & pay him is Imposed upon 
him only if the creditor is within the 
roalm. If in India a debtor is subject 
to the same duty, it is slmilcurly limited. 
— Bansilal Abirchand V. Ghulan 
Mahbub Rhan (1925), 53 L. H. Ind. 
App. 58.— IND. 


(ifti), 


.] — Platt a. MoFaul 

), 4 0. P, 293.— CAN. 

p U. .] — Dornbero V. 

Somerville. [1929] 1 D. L. R. 811 ; 
40 B. O. R. 415.-H3AN. 


PART VIII. SECT. 8. SUB-SECT. 6.— F. 

■p. Manager of debtor agent of 
creditor— Frcmdulent entry of payintfU.] 
— ^MoMokrib V. Empress Theatre 
Oo., 1/rD.. [19231 2 D. L. R. 555 : 16 
SasL L. k 604 ; [1923] 1 W. W. R. 
1144.— CAN. 

PART VIII. SECT. 8. SUB-SBOT 6.— 
O, (b) 1. 

* 3766 iv. .1— Babinbau e. Bour- 

que. [1926] 1 D. L. R. 852.— CAN. 
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37S4o. a bill of exchange or note be 

taken on account of a debt & nothing be 
said at the time, the legal effect of the trans< 
action is that the origu^ debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor, 
If the biU or note is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended. — ^Allbn v. Royal 
Bank of Oanaba (1926), 96 L. J. P. 0. 17 ; 
184 L. T. 194; 41 T. L. B. 625, P. O. 

8806. Add, Annotaiion : — ^Refd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

8813. Add. Annotation: — Refd. Jones v. Waring 
& (Hlow, [1926] A. 0. 670. 

3817. Add, Annotaiion : — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 

3818. Add. Annotaiion: — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

3833. Add. Annotation: — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 

3864. Add. Annotation : — ^Refd. Re Houlder, [1929] 
1 Ch. 205. 

3868a. Payment into bank to account of creditor's 
solicitors.] — ^Vanbbroen v. St. Edmunds Pro- 
perties, I/TD., [1932] W. N. 261 ; 174 

L. T. Jo. 426 ; 74 L. Jo. 423. 


SuB-SBOT. 6 . — In What CuaRBNoy and at 
What Rate of Exohangb Payment must 

BE MADE. 

See Money and Money-Lending, Vol. XXXV., 
pp. 169-176, & Supp. 

3874. Add, Annotaiion : — Refd. Abram S.S. Co. 
V. Westville Shipping Co., [1928] A. C. 778. 

3880. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B, 307. 

3905. Add. Annotaiiona : — ^Apld. Albemarle Supply 
Co. v. Hind (1927), 48 T. L. R. 652. Refd. 
Albemarle Supply Co. v. Hind, [1928] 1 K. B. 
307. 

8909. Add. Annotaiion : — ^Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

8930. Add. Annotations : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307 ; Be Blake, 
Be Minahan’s Petition of Right, [1932] 1 Ch. 
64. 

3949a. .] — ^Where a creditor appro- 

priates his debtor’s payments in his books 
without communicating the appropriation to 
the debtor, the creditor is not bound by the 
appropriation. — London & Westminster 
Bank v. Button (1907), 51 Sol. Jo. 466. 
8961. Add. Annotations: — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307 ; Holder v. 
I. R. Comrs. (1932), 48 T. L. R. 365. 


PART VIII. SECT. 3, SUB-SECT. 5.— 
G. (b) li. 

8799 I. Acceptance in satisfaction 
Question of fact .] — The keeping & using 
of a oheque handed to a creditor on 
debtor's condition that It is to be 
taken in satisfaction of a claim for a 
larger amoimt. & with words on the 
cheque so Intimating, is not conclusive 
in law of an accord Sc satisfaction ; 
whether it was aooepted in satisfaction 
of the claim is a question of fact. — 
Pbtkkson t;. IT.AOK. [1923] 3 D. L. R. 
182; 16 Sask. L. R. 493 ; [1923] 

1 W. W. R, 1289.~-CAN. 


PART VIII. SECT. 3, SUB-SECT. 6.— K, 

sr. Affreement by creditors to work 
mine — Conditional on mine proving 
valuable — Jlf iTie valueless — Formaiion of 
company by creditors — Whether con- 
clusive as to accord <S? satisfaction .] — 
WHITI.A V. Phaib (1898), 12 Man. L. R. 
122.-~CAN. 


PART VIII. SECT. 3, SUB-SECT. 7, —A. 

3871 1. By debtor — How far creditor 
bound by debtor *8 appropriation .] — ^A 
creditor cannot appropriate In opposi- 
tion to his debtor's expressed Intention. 
— Dasharathi Ghosb V. Khondkar 
Abdul Hannan (1927), I. L. R. 65 
Oalc. 024.~IND. 


8871 il. .] — KAULB40H V. 

Eiohel, [1930] 1 D. L. R. 983 ; 1 
M. P. R. ^3.— CAN. 

8876 i. debt owing from 

a creditor to his debtor oannot be 
considered as a payment by debtor 
until he oonsents to the creditor re* 
taiuing it & applying it on his indebted- 
ness. — ^M atthbwson V. Thompson, 
[192^ 2 D. L. R. 1211: [1925] 2 

W. W. R. 161 ; 19 Saak. L. R. 420.— 


CAN. 

8876 II. .3 — A person who pays 

money has a right to apply that pay- 
ment to any of the debts which he 
owes. — ^A lbbrt V. Storey, [1926] 4 
D. L. R. 374.— CAN. 

8884 UI. .1— Where a debtor. 

who owes more than one debt to the 
same creditor, makes a payment with- 
out appropriating it towards the die- 
charge of any paraoular debt, the right 
of the creditor to appropriate the 
amount paid towards any of tho debts 


due to him continues up to the time 
when he applies the payment towards 
the dlschaJTge of a particular debt. — 
Manistt V. Jameson (1925), I. L. R. 

5 Pat. 326.— IND. 

3884 iv. Where a 

debtor owes several debts to one person 

6 makes a payment to him, btit has 
not taken advantage of tho privilege 
conferred upon him by Indian Contract 
Act, 8. 69, the creditor is at liberty to 
apply tlie payment In liquidation of 
any lawful debt actually due & pay- 
able to him from debtor. — Relu Mal 
tJ. Ahmad (1926), I. L. R. 7 Loh. 17.— 
IND. 

8884 V. .] — Fraser v. 

Logie (1863), 10 Gr. 207.— CAN. 

8884 vi. .] — Dasharathi 

Ghosb v. Khondkab Abdul Hannan 
(1927), I. L. R. 65 Oalo. 624.— IND. 

PART VIII, SECT. 3, SUB-SECT. 7.— 0. 

8913 i. Mortgage debt — Or 

simple contract debt,] — A mtgee., in 
receipt of the rents & profits of the 
mortgaged premises, sola goods to the 
mtgor.. Sc Iho latter assented to the 
receipts being applied first in payment 
of the account for goods sold : — Hedd : 
an incumbrancer, whose rights accrued 
after the sottlemeut, was not entitled 
to take the position that the rents & 

B " ' j necessaudly & irrevocably re- 
the mtge. as they ^cre received. 
— ^Mitchell v. Saylor (1901), 21 
0. L. T. 224 ; 1 O. L. R. 45^— CAN. 

8918 il. .y-Re 

Brown (a Bankrupt) (1851), 2 Gr. 
111.— CAN. 

n 1. Running account .] — Petrie 

(L.), Ltd. v. Frizzle, [1925] 4 D. L. R. 
846 ; on appeal, [1926] 2 D. L. R. 419 ; 
11926] 1 ^W. R. 905.— CAN. 

8926 11. Although, 

in the absonoe of an appropriation by 
the debtor, a creditor may apply a 
payment or part thereof towards 
satisfaotion of a statute-boned debt, 
such an appropriation wlU not revive 
tho residue of that debt. — B urton v. 
Hunter, [1931] 2 W, W. R. 301.— 
CAN. 

8934 i. Earlier Under 

an agreement whereby defts. undertook 
to pay through a oo-opemtlve assocn. 
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for goods supplied up to a certain 
amount by pftf. to the assocn. : — 
Held: money paid to pltf. by the 
assocn. after the execution of tho agree- 
ment could not be appropriated to a 
debt owing to pltt under a former 
agreement of the same kind. — O od- 
V7ULB Co., Ltd. v. Goddard, [1926] 
1 W. W. R. 602 ; 22 Alta. L. R. 41.— 
CAN. 

3934 U. — Arrears of salary — 

Unless appromiation by debtor to current 
salary .] — Logan (H. J.) Co. (Ont.), 
[1926] 2 D. L. R. 946 ; 7 C. B. R. 326. 

—CAN. 

q i. — .] — ^MoGrboor v. 

Gaulin (1848), 4 U. C. R. 378.— CAN. 

s i. Disputed debt.] — Semble : 

where a creditor is owed more than one 
debt by the same debtor, but tho 
amount of one of the debts disputed, 
a payment made by the debtor gener- 
ally cannot be appropriated by the 
creditor to tho disputed debt.— J ones 

V. UZBLMAN, [1929] 2 D. L. R. 464 ; 1 

W. W. R. 143; 23 S. L. R. 354.— 
CAN. 

1 1. .] — Ross v. Pbrrault 

(1867), 13 Gr. 206.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 7.— 
E. (a). 


8961 i. Statement of rule .] — ^Scorr & 
Peden V. Elliott, [1926] 2 D. L. R. 
604 ; [1926] 2 W. W. R. 164; 87 
B. C. R. 143.— CAN. 


8961 li. .] — ^The rule In Clayton* s 

Case is at best merely a presumption. — 
Canadian Bank op Commerce v. 
Smith (1911), 17 W. L. R. 135; 3 
Alta. L. R. 299.— CAN. 

8962 V. .] — Canadian 

Bank op Commerce v. Smith (1911), 
17 W. L. R. 135 ; 8 Alta, L. B. 299.— 
CAN. 


8962 vi, .1 — Lake v. 

Crobrib (1911), 9 Nfld. L. R. 490.— 
NFLD. 


8962 vii. .]— A debtor has 

the right to apply a payment in any 
way he thinks fit. Sc if there are several 
debts ho has a right to say to which of 
the debts the payment shall be applied. 
When there is no appropriation by 
tho debtor, the creditor has the right 
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3977. Add. AnnotcUiona : — Ref d. Albemarle Supply 
Co. V. Hind, [1028] 1 K. B. 307 ; Near East 
Belief v. King, Chasseur & Co., [lO.SO] 2 K. B. 
40. 

8090. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

4000. Add. Annotation : — Refd. Re Wait, [1927] 1 
Ch. 600. 

4009. Add. Annotation : — ^Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. h. B. 70. 

4017. Add. Annotation : — Refd. Smith v. Wood, 
[1929] 1 Ch. 14. 

4059a. .] — Feeney v. Firbeck Main Col- 

lieries, liTD., [1920] 2 K. B. 218 ; 95 
L. J, K. B. 089 ; 134 L. T. 745 ; 19 B. W. 
C. C. 33, C. A. 


4077. Add. Annotation : — Refd. Saunders e. 

Young’s Brewery (1925), 42 T. L. B. 130. 
4130. Add. Annotation: — Refd. Richmond^ v. 

Savill, [1926] 2 K. B. 530. 

4133. Add. Annotation: — Aa to (2) Consd* Smith 
V. Wood, [1929] 1 Oh. 14. 

4193* Add. Annotation: — Refd. Akt* Ocean v. 

Harding. [1928] 2 K. B. 371. 

4203. Add. Annotation : — FoUd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

4285. Add, Annotations: — Refd. Lawrence v. 
Hayes, [1927] 2 K. B. Ill ; Humphery v. 
Wilson (1929), 141 L. T. 409. 

4317a. .] — (1) One bond, be it of record or 

not, cannot merge another bond. — ^Higgens’ 
Case (1005), 0 Co. Bep. 44 b ; 77 B. R. 320. 


Part IX. — Constructive Contracts. 


4340a. Double payment by bank to client’s order.] 

— Pltfs., a lAjndon bank, on telegraphic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 
the Polish co. to defts. The Warsaw bank 
then wrot<5 a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 & did so. Aitcrwards. 
the Polish co., believing the sum paid off to 
be £2,000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 
instnictions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission & 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned 151.000 & brought an 
action to recover £1,000, the balance of the 


£2,000, as money paid under a mistake of 
fact : — Held : (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves & defts. — 
Barclay & Co., lyrn. v. Malcolm & Co. 
(1925), 133 L. T. 512 ; 41 T. L. B. 518 ; 
69 Sol. Jo. 675 

4358a. Payment of rates on tithe rentcharge by 
occupier — Demand after Tithe Act, 1891 (c. 8).] 
— At the date of the passing of the above Act 
rates upon a tithe rent-charge were due & in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 


to appropriate. & it sccnis that ho 
may appropriate a payment to an 
imgnaranteed debt. If neither the 
debtor nor the creditor makes any 
appropriation, the law appropriates 
the pasnnont upon equitable principles, 
& primd facie to the earliest debt, — 
Nash-Simington Co., Ltd. v. Cald- 
well, tli)31] 1 W, W. R. 183.— CAN. 

ai. ,3 — ^Paradis & Sons v, 

SiLESSE, 11U31] 3 M. P. Pt. 505.— 

CAN. 

PART VIII. SECT, 3. SUB-SECT. 8. 

g i. Defence to action on 

— ^A. & B. were in partnership for some 
years up to 1907. In that year the 
partnership was dissolved. &. as the 
result of an arbn. for the settlement of 
matters outstanding between the 
partners. A, paid B. £2.000. There- 
after the two were on unfriendly 
terms, & B, was in poor circumstances. 
B. died In 1923, Sc A. in 1927. In 
1928, when the arbiter & the clerk to 
the arbn. were both dead, & the papers 
relating to it could not be traced. 
B.*s executrix found, lying among 
some papers of no value, on l.O.U. for 
£200, dated 1897, granted by A. In 
favour of B. She thereupon brought 
an action against A.*fi trustees lor 
payment of the sum In the l.O.U. : — 
Held : in order to establish that the 
debt had boon discharged, it was 
sufficient to prove a state of facts 
inconsistent with its continued sub- 
sistenoe, &, particularly in view of the 
creditor's delay in asserting the claim, 
defenders hod discharged that onus. — 
M'KENznc’s Executrix v. MomusoN’e 
Trustees, [19301 s. C. 830.— SCOT. 


PART VIII. SECT. 3, SUB-SECT. 9.— 
A. (a). 

4028 iv. .1 — Ontario Rv?i:it- 

able Law & Accident Insurance 
C o. V. Barer, [19261 2 D. L. li. 289; 
[1926] S. C. R. 297.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 6.— A. 

4134 il. .)—• Moodie V, Mac- 

kenzie. [1925] 1 D. L. 11. 801.— CAN. 

PART Vni. SECT. 4, SUB-SECT. 7.— 

A. (a). 

4200 iii. .] — ^Where several 

debtors are bound jointly, a release 
given to one discharges the othoi*s. 
unless the creditor, when granting the 
release, reserves his right against 
them : this rule applies as much to 
a judgment debt as to any other 
obligation.— Castle v. Bilsey (1921), 
60 O. L. R, 630.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 9. 

sr. On seevrity for debt.] — The re- 
lease of a debt operates as a release of 
any security held in respect of it. — 
A.-G. e. S.mith & France, [1925] 
iV. Z. L. R, 217.— N.Z. 

PART VIII. SECT. 5. SUB-SECT. 1.— 

B. (a). 

4282 i. Whether court wiU give effect 
to intention — Oaihered from instru^ 
ment.] — ^MoKeioan v. McQueen, [1931] 
2 I). L. R. 993 ; 3 M. P. R. 235.— 

CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— A. 

4325 i. General rate.] — Wilson v. 
Mason, Lamb v. Wilson (1876), 88 
U. C. R. 14.— CAN. 
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PART IX. SECT. 1, SUB'SECT. 1.— C. 

Bt. Payment to enable fulfUmenl of 
contract .] — Where a timber contract 
contained the terms that Govt. & 
all other duos should bo paid by the 
contractor. & deft. co. reserved the 
right to retain Govt, duos from the 
contractor until clearance had been 
furnished : — Held : money paid by 
deft. co. to furnish the clearance w’os 
;>aid on behalf of the contractor to fulfil 
nie contract &, was chargeable against 
him. — Keane v. Canadian Pacific 
Ry. Co. (1924), 34 B. C. 11. 127.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1.— 
D. (a). 

4841 iii. .] — A volunteer cannot 

recover over the debt of another paid 
without request of such other Sc without 
any legal obligation on his part. — 
MaRTELL V. WHtiTEM (1867). 6 Nfld. 
L. R. 200,— NFLD. 


4341 iv. .] — The principle that 

a payment made by one person for 
the benefit of another cannot bo 
recovered from the latter, no matter 
how clearly he has benefited there- 
from. If he had not expressly or 
impliedly requested the making of It 
or nas not elected to adopt its benefit ; 
Sc that the more fact that ho accepted 
the benefit of that which he had no 
opportunity to refuse Is not evidence of 
his adoption or ratification was applied 
herein in an action brought to recover 
amounts paid for freight Sc for tbo 
feeding in transit of cattlo shipped by 
deft. — McKissiok Alcorn, Magnus 
& Co, V. Hall (Sask.), [1929] 1 D. h. R. 
48 ; [19281 3 W. W. R. 609.— CAN. 
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arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting \o act under Tithe 
Act of 1887 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
.the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to the occtipiers out of their 
rent in respect of the arrears of rates paid 
by them : — Held : having regard to the 
Act of 1891, s. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, & they were not entitled to deduct 
the amount so paid from their rent ; conse- 
quently the landowner was not entitled to 
deduct the amount which he had allowed to 
the occupiers from the tithe rentcharge due 
by him. — Re TrrHE Act, 1891, Boberts v. 
Potts, Jones v. Cooke, [1894] 1 Q. B. 213 ; 
58 J. P. 333 ; 42 W. R. 294 ; 9 R. 230 ; 
sub nom. Jones v. Potts, Jones v. Cooke, 
63 L. J. Q. B. 381 ; 69 L. T. 849 ; 10 T. L. B. 
Ill, C. A. 

Annotation: — Distd. Lewie t*. Hughes, [1910] 1 K. B. 831. 

4359. For “ Payment to clear off maritime 

lien — No request from mortgagees read 

Payment to clear off maritime lien — No 
request from mortgagees.*’ 

Add. Annoiaiions : — Refd. The St. George, 
[1926J P. 217 ; The Goulandris, [1927] P. 182 ; 
The Stream Fisher, [1927] P. 73. 

4360. For “ Premiums on husband’s life 

policy paid by wife— First life interest under 
settlement of policies taken by wife ” read 
** Premiums on husband’s life-policies paid 
by wife — First life interest under settlement of 
policies taken by wife.” 

4372, Add. Annotation: — Refd. Christoforides v. 
Terry, [1924] A. C. 566. 

4377a. Double payment by bank.] — Barclay & 
Co., Ltd. v. Mai.coijm[ & Co., No. 4340a, 
ante. 

4379. Add. Annotation : — Refd. Akt. Darnpskibs 
Steinstad v. Pearson (1927), 137 L. T. 533. 

4382. Add, Annotation: — Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

4385. Add. Annotation: — Refd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443. 

4390. Add. Annotation : — Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 160. 

4410. Add. Annotation: — As to (2) Refd. Akt. 
Darnpskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 

4418. Add, Annotation : — Dbtd. Lowther v. Clif- 
ford (1926), 95 L, J. K. B. 576. 

4429. Add. Annotation: — As to (1) Refd. Akt. 
Darnpskibs Steinstad v. Pearson (1927), 137 
L. T. 633. 

4435. Add. Annotations : — Consd. The Chekiang, 


[1926] P, 80, Apprvd* Admiralty Oomrs. v 
Chekiang (Owners), [1926] A. C. 637. 

4437. Add. Annotation : — Overd. JSpencer t?. Ash- 
worth Partington, [1926] 1 K. B. 589. 

4438. After this case add “ See, further^ Companies, 
Vol. IX., pp. 328-331.” 

4478. Add. Annotations : — Refd. Re Mason (1928), 
07 L. J. Oh. 321 ; Marconi’s Wireless Tele- 
graph Co. V. Newman, [1930] 2 K. B. 292. 

4487. Add. Annotections : — Refd. Holt v. Markhami 
[1923] 1 K. B. 604 ; Cantiare San Bocco S. A- 
V. Clyde Shipbuilding Engineering Co., 
[1924] A. 0. 226; Bowling v. Cox, [1926] 
A. C. 751 ; Anchor Donaldson v. Crossland, 
[1929] A. C. 297 ; Marconi’s Wireless Tele- 
graph Co. V. Newman, [1930] 2 K. B. 292. 

4623. Add. Annotation : — Distd. Jones v. Waring 
& GiUow, [1926] A. C. 670. 

4534. Add. Annotations : — Apld. Holt v. Markham, 
[1923] 1 K. B. 504. Refd. Jones v. Waring 
& Gillow, [1926] A. 0. 670; British & North 
European Bank v. Zalzslein, [1927] 2 K. B. 
92. 

4534a. .] — By certain military regula- 

tions officers in the Royal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount according to circumstances. If 
their names were on a cei’tain list, called the 
Emergency List, they were only entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft, was a demobilised 
officer of the Royal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
(inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft, was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuities of officers on the 
Emergency List should be paid at the lower 
rate, & not appreciating the materiality of 
an officer being on that list, paid deft, his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 
list. More than a year afterwards, & before 
notice of the mistake, deft, spent the money. 
In an action to recover back the excess pay- 
ment as money paid under a mistake of fact ; 
— Held : pltfs. could not recover on the 
grounds that plfts.’ mistake was not a mis- 
take of fact causing the payment ; & that 
as deft, had been led by plfts.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopped from 
alleging that it was paid under a mistake, — 
Holt v. Markham, [1923] 1 K. B. 604 ; 92 
L. J. K. B. 406 ; 128 L. T. 719 ; 67 Sol. Jo. 
314, 0. A. 

Armotaliona : — Consd. Jones v. Waring & Gillow, 11928) 
A. C. 670. Reid. British Sc North European Bank v, 
Zalzstein, 11927) 2 K. B. 92: Ileckitt r, Bamott, Pem- 
broke & Slater (1927), 44 T. L. H. 63; Home & Colonial 
Insoe. V, London Guarantee Sc Accident Co. (1928), 45 
T. L. R. 134 ; Marconi’s Wireless Telegraph Co. v. Newman, 
[1930) 2 K. B. 292 ; Lover Bi'os., Ltd. v. Bell, [193lj 
1 K. B. 557. 


PART IX. SECT. 1, SUB-SECT. 2. 
— D. 

4441 i. Action defended at request of 
defendant.h—Bv'Lhii v, Babrett-Len- 
Nabd, 11981J 2 D. L. R. 857.— can. 


PART IX, SECT. 2, SUB-SECT. 1.— A. 

•V, Effed of "arranoemeni between 
co-conirociors.] — Where co-contractors 
arrange between themselves that one 
of them, although liable to their 
creditor, is not to be called upon by 


the others to pay any portion of the 
debt, no action lies a^^nst him for 
contribution with respect to payments 
made by one of said others to 
the creditor. — S tainsi^jigh ti. Fisher 
(A lta.), 11928] 3 D. L. R. 136 ; [1928) 
2 W. W. R. 205.— CAN. 

PART IX. SECT. 8, SUB-SECT. 1. 
m I. .) — Barnhart v. Robert- 

son (1842). 6 O. S. 542.— CAN. 
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PART IX. SECT. 3. SUB-SECT. 2.— A. 

sw. Company d? munxcipalUy.i — 
A suit by a oo. for the recovery of a 
sum wrongfully collected by a munici- 
pality under Madras Municipalities 
Act. V. of 1920, B. 92, is essentially an 
equitable action for ** money had Sc 
received ** & not a suit for ** damages Sc 
compensation.” — Dindigul Municipal 
Council V. Bombay Co. (1928), I. L. H. 
62 Mad. 207.— IND. 
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4542. Add, Annotations: — Generally^ Refd« Holt 
V, Markham, [1928] 1 K. B. 604 1 British 
American Continental Bank v, British Bank 
for Foreign Trade, [1926] 1 K. B. 828 ; Jones 
V, Waring A; Gillow, [1926] A. 0. 670. 

4558a. Goods consigned to two agents tor sale — 
Sale by one.] — Goods were consigned to two 
for sale by commission ; upon a dissolution 
of partnership the commission to sell was 
assumed by one : — Jffeld : he, having sold, 
was rightly sued for money had & received, 
which action could not have been maintained 
against both, although an action for not 
accounting would have lain against both* — 
Wells v. Boss (1817), 7 Taunt. 403 ; 129 
E. R. 161. 

4563. Add. Annotation : — Consd. Jones v. Waring 
& Gillow, [1926] 2 K. B. 612* 

4569a. Damages recovered by holder of bill of 
exchange against sheriff — Bill held in trust 
for plaintiff.] — ^Where the holder of a bill of 
exchange, who held it in trust for pltf., sued 
the drawer, &, pending that stdt, became 
bkpt., A his assignees afterwards brought an 
action against the drawer in bkpt.’s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
amoimt of the bill : — Held : pltf. might 
maintain money had A received against the 
assignees for the damages so recovered, 
allowing to them the costs A expenses. — 
Randoll V, Bell (1813), 1 M. A S. 714 ; 
106 B. B. 266. 

A nnotaiion Distd. Neale %\ Reid (1823), 1 B. & C. 057. 

4578. Add, Annotation : — Refd. Tournier v. 
National Provincial A Union Bank of Eng- 
land, [1924] 1 K. B. 461. 

4578a. Solicitor acting as banker — Cheque paid out 
of funds belonging to plaintLS — ^To party in- 
debted to plaintiff.] — ^Pltfs. were a lifted co. 
formed to amalgamate certain firms A cos. 
controlled by P., two of the directors of pltfs. 
being P. A deft. T. The latter was a member 
of the firm of T. A C., who were the solrs. 
of pltfs. A also of P. Pltfs. had moneys 
standing to their credit in the books of T. 
A 0., A P. also had a running account with 
T. A C. During a period when P. was in 
debt to pltfs. he drew for his own purposes 
on the moneys standing to the credit of pltfs. 
in the books of T. A 0. At the time of these 
transactions deft. T. was not aware of P.'s 
indebtedness to pltfs., but the ct. found that 
deft. T. knew enough of P.'s methods to be 
put on inquiry as to what P. was doing. 
Subsequently pltfs. brought the present action 
against T. in respect of these moneys on the 
ground of conversion A for money had A 


received A for breach of duty A negligence 
as one of their directors A as their solr. 
Deft. T. pleaded acq|tdescence by pltfs. : — 
Held : deft. T. was liable in conversion, A 
even if there had been acquiescence he was 
liable for money had A received, A pltfs. 
were entitled to recover. — ^Fenton Textile 
Assocn., Ltd. v . Thomas (1929), 46 T, L. R. 
264, 0. A. 

4588. Add. AnnoUdions: — ^Reld. Underwood v. 
Bank of Liverpool A Martins, Same v. Bar- 
clays Bank, [1924] 1 K. B. 776; Liggett 
(Liverpool) v. Barclays Bank (1927), 187 
L. T. 448 ; Lloyds Bank v. Chartered Bank of 
India, Australia A China, [1929] 1 K. B. 40; 
Marconi's Wireless Telegraph Co. v. Newman, 
[1980] 2 K. B. 292. 

4587. Add. Annotation : — Refd. Brocklebank v, 
R., [1926] 1 K. B. 62. 

4500a. To bank named by principal — 

Money returned by bank to agent.] — Pltfs. 
in London sold to a New York co. a quantity 
of Belgian francs to be delivered to defts. 
as the purchasers’ agents in Brussels on 
Dec. 81, at a price to be paid in dollars on the 
same day in New York, A the purchasers 
instructed defts. to pay the francs when 
received to the C. Bank. On Dec. 30 bkpcy. 
proceedings were commenced against the 
purchasers in New York A a receiver was 
appointed, A on the same day the purchasers 
cabled to pltfs. not to pay the francs to defts., 
as they, the purchasers, were unable to com- 
plete their contract. Before that cable 
arrived pltfs. had already paid the francs to 
defts., A defts. had paid them to the C. Bank, 
Pltfs. then requested the C, Bank to return 
them, A the 0. Bank returned them to defts., 
with an explanation that they did so for the 
purpose of cancelling defts.' paynient to them. 
In these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, A refused to pay it over to pltfs., 
who brought an action to recover the francs 
as being money had A received by defts. to 
their use Held : (1) as at the time pltfs. 
aid the francs to defts. the purchasers 
ad already repudiated their contract, al- 
though pltfs. did not know that fact A conse- 
quently had not accepted the repudiation, 
pltfs, were under no legal obligation to pay, 
A, having paid under a mistaken belief of 
legal liability, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid 
it to the C. Bank ; (2) the effect of the money 
being returned by the C. Bank was to restore 
pltfs. to the same position as that which 
they occupied before defts paid it away, A 
that position was unaffected by the fact that 


PART IX. SECT. 8, SUB-SECT. 8.— -C. 

45B6 i. Oeneral ruU.] — The oorpn. by 
one resolution directed that $300 should 
be granted to e€u;h councillor, deft, 
beinx one, to be by them expended on 
the roads ; & by another, that $100 
should be placed to the credit of each 
councillor, to be expended by them on 
the roads & bridges in their respective 
mviHions. This was in accordance 
jnth an established practice, by which 
the councillors superintended the laying 
out of moneys in their respective 
divisions. Doit, granted several orders 
on the treasurer to different persons as 
for ** work done,** which were paid, A 


it appeared that such work, though 
contracted for, had not been performed. 
There was no evidence, however, of 
any fraud or collusion on deft.*s part, 
or of any gain to himself, except the 
usual charge to the oorpn* of the com- 
mission on such moneys as were 
expended : — Held : there could be no 
recovery on the common counts, 
for deft, had received no money. — 
Chatham Township Corpn. v . 
Houston (1868), 27 U. 0. R. 550.— 
CAN. 

PART IX. SECT. 3, SUB-SECT. 8.— D. 
sz. Oeneral rule.} — Deft, having sold 
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a cargo & remitted the proceeds to 
C. A S., an action was brought by pltfs. 
on the common counts as for money 
received to their use : — Held : after 
the sale deft, held the proceeds for 
the benefit of pltfs., A in remitting 
them to O. A S. did so in his own 
wrong, A the verdict for deft, should 
be sot aside. — M orton v. ,MoLbod 
(1874 . 10 N. S. R. (1 R. A 0.) 71.— 
CAN. 


sy. Money paid to revemte officer — • 
Representing value of seizure A fine — 
Action by informer for dtare .) — 
WmaHT V. 0URI.K8B (1888), 21 N. S. R. 
232.— CAN. 
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before redemand of the money by pltfs. the 
trustee in bkpcy. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books 5 ( 3 ) 
defts. were bound to repay it to pltfs. — 
British American Oontinentai. Bank v. 
British Bank for Foreign Trade, [1926] 
1 K. B. 328 ; 96 L, J. K. B. 328 ; 134 L. T. 
472 ; 42 T. L. B. 202, 0, A. 

4591. Add, Annotation: — Refd. Be A Debtor, 
[1928] Ch. 199. 

4597. Add, AnnotaHona : — ^Refd. Abram S.S. Oo. 
V, Westville Shipping Oo., [1923] A. C. 773 ; 
Rowland t?. DivaQ, [1923] 2 K. B. 500. 

4598. Add, Annotation : — ^Refd. Abrain S.S. Oo. t;. 
Westville Shipping Oo., [1923] A. 0. 773. 

4623. Add, Annotation: — Dlstd. Hardio & Lane 
V. OhUton, [1928] 2 K. B. 306. 

4685. Add, Annotation: — Consd. Brocklebank v, 
B., [1924] 1 K, B. 647. 

4639. Add, Annotation : — Consd. China Navigation 
Co., Ltd. V. A.-G. (1932), 48 T. L. R. 376. 

4640. Add, Annotations: — Consd. Brocklebank v, 
R., [1926] 1 K. B. 62 ; China Navigation Co, 
v. A.-G. (1932), 48 T. L. R. 376. Refd. 
Glamorgan Coxmty Coimcil v, Glasbrook, 
[1924] 1 K. B. 879. 

4644. Add, Annotations : — Apld. Marshal Shipping 
Co. V, Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank v, R., [1925] 1 K, B. 62 ; 
China Navigation Co, v. A.-G. (1932), 48 
T. L. R. §75. Refd. Glamorgan County 
Council V, Glasbrook, [1924] 1 K. B. 879. 

4649. After this case add Payment as con- 
dition of licence to sell ship to foreigner.] — 
See Constitutional Law, Nos. 626ar-626d, 
anteJ* 

4660. Add, Annotation : — Refd. Catton v, Ashwell 
& Nesbit, [1928] Ch. 484. 

4676a. .] — Pltf. cannot abandon his claim 

in tort & still pursue his claim for money had 


& received which depends upon the alleged 
tort. — Habdie A; Lane, Ltd. v, Chiitern, 
[1928] 1 K. B. 663 ; 96 L. J. K. B. 1040 ; 
138 L. T. 14 ; 43 T. L. B. 709 ; 71 Sol. Jo. 
664, C. A. 

4700. Add, Annotaiion : — ^Refd. Woollattv. Stanley 
(1928), 138 L. T. 620. 

4718. Add, Annotation: — As to (2) Refd.4EllisTv. 
Stenning & Son, Ltd. (1932), 76 Sol. Jo. 232. 

4716. Add, Annotations : — ^Refd. London & Mont- 
rose Shipbuilding & Repairing Co. v, Barclays 
Bank (1925), 31 Com. Cas. 67 ; Banco de 
Portugal V, Waterlow & Sons, Ltd. (1931), 
100 L. J. K. B. 466. 

4725a. Conversion by creditor of bankrupt — 

Proceeds paid to defendant.] — ^A. after com- 
mitting an act of bkpcy. in order to procure 
his discharge from an arrest at the suit of B. 
draws & indorses to B. a biU of exchange, 
which C. accepts in expectation of receiving 
goods of A.’s into his hands, 0. receives the 
goods, sells them, & pays the amount of the 
bill to B. ; the assignees of A. cannot maintain 
an action against B. for this money as money 
had & received to their use. — Waller v, 
Drakbpord (1816), 1 Stark. 481 ; 171 B. R. 
636. 

4742. Add, Annotation : — Consd. Jones v. Waring 
& GUlow, [1926] 2 K. B. 612. 

4751. Add, Annotations : — Consd. Jones v. Waring 
&; Gillow, [1925] 2 K. B. 612 ; Re Mason, 
[1929] 1 Ch. 1. Refd. Re Blake, Re Minahan’s 
Petition of Right, [1932] 1 Ch. 64. 

4770a. .] — ^Preston v, Strutton (1792), 1 

Anst. 60; 146 B. R. 797. 

Annotation : — Oonsd. Rawsou v. Samuel (1841), Or. & Ph. 

161. 

4824. Add, Annotation: — Refd. British & North 
Buropean Bank v, ZaJzstein, [1927] 2 K. B. 92. 

4853a. .] — The H. Co. entered into an agree- 

ment for reinsuring marine risks with the 
L. Co. Later, it was voluntarily wound up, 
& B., the liquidator, agreed the L. Co.’s 


PART IX. SECT. 8, SUB-SECT. 3.— H. 

4506 i. Oeneral ntk.] — C airns & 
McNairn, [1927] 2 D. L. K. 444 ; 60 
O. L. B. 104.— ‘CAN. 


PART IX. SECT. 8, SUB-SECT. 4.— 
B. (a). 

la. Money paid under decree-^ 
Decree unrcecrted.}— Money recovered 
under a dooree oannot be recovered 
back in a fresh suit while the decree 
remains in foroe : but if the deoroo 
has been reversed or superseded the 
money paid Is recoverable. — Naoanna 
V, Vbnkatappatta (1923), 1. L. R. 
46 Mad, 895.— IND. 


sd. Money paid to obtain possession 
of floods.]— W ilson v. Mason, Lahb v, 
WiLBON (1876), 38 U. 0. R. 14.— CAN. 


part DC. SECT. 8. SUB-SECT. 4.— 
B. (t). 

m i. .] — Richards v, Tayi-or 

28 N. S. R. <16 B. & G.) 311.— 


PART IX. SECT. 3, SUB-SKOT. 4.— 
B. (0). 

4616 li. .1 — Pltf.*s action against 

deft, was dismissed with costs. Pltf. 
appealed. After service of notice of 
appeal deft, threatened to distrain for 
the costs, 6c pltt.'s solr. paid the 
amount to deft/s solr. The appeal 
was allowed & deft, ordered to pay the 
costs of the action & of the appeal. 
Neither deft, nor his soh. would refund 
the amount paid for the costs : — Held : 


the money could be recovered from 
deft, as money received to pltf.'s use. — 
Ritrkb V. Beatty & Whttb, [1928] 
I, R. 91.— IR. 


PART IX. SECT. 8, SUB-SECT. 4.— 
B. (f). 

se. Excessive tolls for electric light — 
Threat to cut off — Lewis v. 

Andover & Perth eijjo. L. Comrs. 
(N. B.), [1929] 1 D. L. R. 34.— CAN. 


PART IX. SECT. 8, SUB-SECT. 4.— 
B. (h). 

4654 1. Cause of action known to 
Bank op Montreal r. 
Weisdkpp, [1917] 2 W. W. B. 615 ; 24 
B. C. R. 73, 81 ; 34 D. L. R. 26.— CAN. 

PART DC. SECT. 3, SUB-SECT. 4.— 
B. (i). 

sf. Payment made to clear iiile ,} — 
Pltf., believing that certain taxes 
imposed upon his land by the council 
of the mimiolpality in which he lived 
wore illegally imposed under Local 
Improvement Act, declined to pay 
them hut subsequontly paid them 
under protest to rid his land of the 
burden of the taxes, which he was 
obliged to do In order to obtain a 
loan upon mtgo. of tho land ; — Uetd : 
pltf. was under such oompulsion as 
prevented tho payment from operating 
as a voluntary payment & he was 
entitlod to recover the money paid. — 
PIU.SWORTH V, CkiBOURO, [1930] 4 
D. L. R. 757 ; 65 O. L. R. 541.— CAN. 
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PART DC. SECT. 8, SUB-SECT. 4.— 

C. (i). 

sg. Proceeds of sale of crop — Agree- 
ment for delivery of part of crops.]— 
Ducat V. Sweeney (1839), 2 Ont. Dig. 
4259.— CAN. 


PART IX. SECT. 3, SUB-SECT. 4.— E. 

tk. Purpose illegal — Purpose parity 
fuXfilled.Y^Jl A. gives to another os his 
agent a cheque to make a purchase 
forbidden by law, & tho agent makes 
the purchase & Indorses the cheque to 
the vendor, A. oannot recover from the 
agent an alleged balance unaccounted 
for of the amount of tho ohequo as 
money paid to the agent for A. s use. 
While the money might have been 
recovered before tho effecting of tho 
illegal purpose, it oannot be recovered 
after. — Lawson v, Farley, [1924 
1 D. L. R. 279 ; 1 W. W. R. 243 ; 18 
Bask. L. R. 48.— CAN. 


PART IX. SECT. 4, SUB-SECT. 1. 

4764 vii. .] — An account stated 

may be consiituted by an admission of 
exMlng indebtedness, although there 
is no definite balance struck on mutual 
accounts.— C anadian Fertilizer Co. 
V. Maritime -United FAHMEiiS Ck)- 
opRRATlVB, [1931] 4 M. P. R. 106. — 
CAN. 

PART IX. SECT. 4, SUB-SECT. 5.— 
B. (a). 

sm. Casual observation to third party 
— Jnswjfllcicwt]— C urtis v. Fundau 
(1847), 3 U. 0. R. 323.— CAN. 
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claim for a large sian, & paid dividends in 
respect of the claim. Following the practice 
of the CO. B., notwithstanding the provisions 
of Stamp Act, 1891 (c. 39), & Marine Insur- 
ance Act, 1903 (c, 41), treated the agreement 
& the claim under it as valid. After the 
dissolution of the H. Co. he was advised that 
he should have disallowed the claim, & the 
dissolution was annulled, but an action to 
recover the money was dismissed, as no 
mistake of fact by B. was proved. On a 
misfeasance summons by a creditor of the co. : 
— Held : where an agreement is wholly void, 
items alleged to be due in respect of it are 
not a proper basis for an action on an account 


stated, & that a proof based on an account 
stated in such circupastances must be rejected. 
— Be Home & Colonial Insurance Co., 
In'D., [1930] 1 Ch. 102 ; mb nom* Be Hoaie & 
Colonial Insurance Co., May v, Barham, 
99 L. J. Ch, 113 ; 142 L. T. 207 ; [1929] 
B. & C. R. 85. 

4859. Add. Annotation : — Refd* Be Homo & 
Colonial Insurance Co., [1930] 1 Ch. 102. , 

4868, Add. Annotations: — As to (1) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. Generally t 
Refd. Palmolive Co. (of England) v. Freed- 
man (1027), 44 T.L. R. 86. 


Part X. — Personal Contracts. 


4907, Add. Annotation : — Refd. Public Trustee v. 
Elder, [1920] Ch. 776. 

4908a. .] — The element of personal confidence 

which renders a contract unassignable is not 
confined to cases where the purchaser relies 
on the personal skill of the vendor or manu- 
facturer, or where the manufacturer i-elies 
on the personal idiosyncrasies of the buyer 
with regard to his requirements or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subjcct- 

‘ matter of personal confidence, the contract 
is just as much taken out of assignability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. 

Defts. entered into a contract with H. to 
supply him with 10,000 tons of coal, the 
delivery of which was to be extended over 
two years. H. had been carrying on the 
business of a coal merchant for some years, 
the business consisting of carting coals from 
defts.* depots round the streets of a certain 
district & there selling it to the working classes 
by weight in relatively small quantities, it 
being a regular practice to give short credit. 
H. assigned the contract to pltf., who up 
to the time of tho assignment had no 
experience of the coal trade ; — Held : there 
was that degree of difference between H.’s 
& pltf.’s knowledge of the business, which, 
having regard to the nature of the business, 
constituted an element of personal confidence 
in the matter personal to H. which made the 
contract unassignable. — Cooper v. Mickle- 
field Coal & Limb Co., Ltd., Cooper v. 
Rayner (1912), 107 L. T. 457 ; 60 Sol. Jo. 
700. 

4913. Add. Annotalion : — Refd. Messager v. British 
Broadcasting Co., [1928] 97 L. J. K. B. 251. 

4915. Add. Annoiaiion : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

4916. Add. Annotation : — Refd. Messager v, British 
Broadcasting Co., [1927] 2 K. B. 643. 


4918. Add. Annotation : — Refd. Express Dairy 
Co. V. Jackson (1929), 99 L. .T. K. B. 181. 

4921. Add. Annotation : — Distd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

4922a. Agreement as to right to perform play.] — 

By an Element pltf. grant to E. “ the sole 
& exclusive right of representing or perform- 
ing ** in certain areas a play, of the music of 
which pltf. was the composer : — Held : the 
agreement was not limited to performance 
at a theatre &> was not a mere licence, but was 
an assi^ment to E. of rights which either 
he or his exors. could assign. — Messager v. 
British Broadcasting Co., Ltd., [1929] 
A. C. 151 ; 98 L. J. K. B. 189 ; 140 L. T. 
227 ; 45 T. L. R. 60, H. L. 

4929a. Contract by jockey to ride horses.] — A con- 
tract by a jockey to ride the horses of an 
owner is dissolved by tho death of either 
party. 

Ttot it was a personal contract ... is 
clear beyond words. A jockey is chosen 
because of the confidence reposed in his 
personal skill & judgment & his ability in 
racing (Wright, J.). — Graves v . Cohen 
(1929), 46 T. L. R. 121. 

4931a. .] — Cooper v . Micklefield Coal & 

Lime Co., Ltd., Cooper v , Rayner, No. 
490Sa, anU. 


4934. Add. Annotation : — Consd. Graves v. Cohen 
(1929), 46 T. L. R. 121. (Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
By. Co., per Wright, J.) 


Add. Annotation : — Held. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

4936a. 8. P. Jackson v. Bridge (1702), 12 Mod. 

Rep. 650 ; 88 B. R. 1680. 

Annotations : — B^d. Tasker v. Skopliord (1861), 6 H. Sc NT. 
675 ; Farrow v. Wilson (1869), L. R. 4 0. P. 744 ; Hlnkliis 
V. Alder (1906), 60 Sol. Jo. 258. 

4936b. 


ante. 


.]— Graves v. Cohen, No. 4929a, 


PART X. SECT. 1, 

sb. Advertising agreemmi.] — A 
^reement whereby defts. granted t 
J. S., carrying on bnelness as J. i 
Co., the exclusive rights of scree 
advertising, J. S. Co. to attend to a 
matters connected with the obtainin 
of advertising contracts, which J 
took in Its own name: — Beld: nc 
assignable.— SwiNsoN (Joun) Co., Lti 


V. Crystal Palace, Ltd., [19221 
N. Z. L. R. 250 ; Gaz. L* 11. 69.— N.Z. 

• 0 . Agreement for easement — Con- 
struction dt use of tramway.) — Deft. & 
another in 1916 granted to S. a light 
to lay down a tramway through dcft.'p 
land for tho purposes of removing 
S.*s timber. In 1919 S. assigned his 
rights under ILe agreement to pltf. 
Tho assignment woe kuo^vn to deft., 
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Who raised no objection. Deft, in 
1922 put gates across the tramway, 
removed part of the tramline. Sc 
destroyed part of a trestle brid^ : — 
Held: the grant or contract was not 
a personal one, Sc pltf. hod on equltr 
able Interest by aasimment from S, 
in the easement.— MACDONALD v. 
Peddle. [1923J N. Z. L. R. 987.— 
N.Z. 
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Part XII. — Assignment of Contracts. 


4956. Add^ Annotations : — Refd. Anderson v. 
Equitable Life Assce, Soc. of the United 
States (1926), 134 L. T. 557 ; Bennett v. 
Whitehead, [1926] 2 K. B. 380. 

4957. Add. Annotation : — Refdi. Public Trustee v. 
Elder, [1926] Oh. 776. 

4957a. .] — An agreement for the 

purchase Sc sale of a newspaper bu6ine43s 
contained a term or condition that the 
vendors should sell, Sc the purchasers should 
purchase “ the full benefit of all pending 
contracts Sc engagements Sc of all other 
property to which the vendors ai‘e or may be 
entitled in connection with the said journal ” : 
— Held : the purchasers took the burden 


of pending contracts, Sc did not merely 
acquire an option to take the benefit of such 
contracts. — B owateu Sc Sons v. Mirbob of 
Life Co., Ltd. (1902), 60 W. R. 381. 

4963. Add, Annotation : — Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

4966. Annotation: — As to (1) Refd. Re 

Russian Sc English Bank (1932), 48 T. L. R. 
282. 

4985. Add, Citations: — 33 L. T. 760; stib nom. 
Be Eubopban Assurance Society Arbi- 
tration Acts, 1872, 1873 Sc 1875, He Anglo- 
Australian Sc Universal Family Life 
Absurancb Co., Harman’s Case, Pratt’s 
Case, 46 L. J. Ch. 332. 


Part XIII. — Interpretation of Contracts. 


5031. Add, Annotations: — Refd. Larrinaga v, Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Cohen v. 
Sellar, [1926] 1 K. B. 636; First Russian 
Insce. t;. Tiondon Sc Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 130; 
Hyrnan v. Hyman, Hughes v, Hughes, [1929] 
P. 1 ; May v. May, [1929] 2 K. B. 386. 

5032. Add. Annotations : — Refd. Toumier v, 
Natioruil Provincial & Union Bank of 
England, [1924] 1 K. B. 461 ; Livock v, Pear- 
son (1928), 33 C(mi. (Vis. 188; Hall t?. Brook- 
lands Auto- Racing Club (1932), 48 T. L. R. 
540. 

5033. .Add. Annotations: — Refd. Sack v, Jones, 
[1925] Ch. 236 ; O’Ocdar r. Slough Trading 
Co., [1927] 2 K. B. 123 ; Aldridge v. Wright, 
[1920] 2 K. B. 117 ; Vanderpant v, Mayfair 
Hotel Co., [1930] 1 Ch. 138. 

5041a. -.] — Defts., manufacturers, sold goods 

to pltfs., retailers, upon condition that pltfs. 
should not resell the goods to the public at 
less than a specified price. After business 
had been carried on upon this condition for 
tlireo yoais defts., without giving pltfs. 
notice of their intention to change their 
method of business, began to sell goods 


direct to the public without the intervention 
of middlemen, at a price very much lower 
than that which pltfs. were obliged to charge 
under their contract with defts., A as a result 
pltfs. were left with goods which they had 
bought from defts. Sc had in stock, & could not 
^spose of the goods except at a loss. They 
claimed damages on the groimd that a term 
must be implied in the contract that defts. 
would not themselves sell the goods to the 
ublic at a price below that which pltfs. were 
ound by the contract to charge, or at least 
that before beginning to sell goods to the 
public they would give pltfs. sulTiciont notice 
to enable them to dispose of their stock of 
goods at a profit : — Held : no such term as 
pltfs. required could bo implied in the con- 
tract. — Livock v, Pearson Brothers (1928), 
33 Com. Cas. 188. 

5042. Add. Annotations : — As fo (1) Apld. Livock 
V, Pearson (1928), 33 Com. Cas. 188 ; Gaze 
V, Port Talbot Corpn. (1929), 93 J. P. 89. 
Refd. Cockburn v. Smith (1923), 40 T. L. R. 
113 ; Kelantan Government v. Duff Develop- 
ment Co., [1923] A. C. 395 ; Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455 ; Trans- 
occanica Soc. Italiana Di Navigazione v. 


PART XII. SECT. 2, SUB-SECT. 1. 

4967 i. When implied .] — Morrison 
V. Gale (1872), 1 N. B. R. (Pug.) 203.— 


PART XII. SECT. 2, SUB-SECT. 2.-- 
A. (a). 

4968 iii. .J — A business 

was transferred to a new oo. Pltf. 
brought an action for an unpaid.balauoe 
against the old firm. Evidenoe showed 
that pltf. had disclosed no intention 
to accept the new oo. as the debtor : — 
Held : the old firm were liable. — 
Si&ipsoN & Ors V, Cousins, [1923] 
1 V, L. R. 106.— CAN. 

4968 iv. ♦] — SwiNSON 

(John) Co., Ltd. t?. CttYSTAt Palaok, 
Ltd., [1922] N. Z. L. R, 260; Ga*. 
L. R. 69.— N.Z. 

4968 V, — .1— McCully V . 

Mahitimk Uniitsd Farmbrs’Co-opkha- 
TIVK, CAKTBJB r. MaBITIMH: UNn^ED 
FAR&nsBS* CX)-opbrativ» (N. B.), [19261 
4 D- h. R. 727.— CAN. 


PART XII. SECT. 2, SUB-SECT, 2.— 
A. (b) i. 

4967 i. Clear proof of intention re- 
quired — Onva on, party aJlegino nova- 
tion .] — CRAYTHORNrev. Jbnkins, [1926] 
N. 2. L. R. 858.— N.Z. 

PART XII. SECT. 2, SUB-SECT. 2.— B. 

4999 iv. .] — McCanneij:. v. 

Tvrkman, [1925] 1 I>. I.. R. 911.— 
CAN. 

sd. What comtituiea — Bill of ex- 
change of new finn taken in paymeni — 
Bill dishonour^,] — Pltf. oo., a creditor 
of a firm, had no notice of the dis- 
solution of the partnership between the 
partners, O. & S., until Feb. 7, when H., 
pltfs.* manager, was told of it. H. 
took an acooptanoe of S. for the amount 
duo to pltfs. down to Feb. 1, dating it 
as of Irob. 7, receipted tJie bill & con- 
tinued to supply goods to S. down to 
Mar. 4 when the* business was dosed. 
On Mar. 10 the draft taken by H. was 
dishonoured. Sc on Mar. 31, the whole 
dealing was dosed by H. taking a 
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demand note from S. for the whole 
amount then due to pltf. oo. ; — Held : 
O. was not rdoased from his liability 
to pltfs. until after notice of dissolution 
given by S, on Fob, 7. There was no 
novation & pltfs. were entitled to re- 
cover from the members of the firm 
thoir account down to the date of 
notice. — Hantsport Fruit Co„ Ltd. 
V, COLDWELL, [192.3] 4 D. L. R. 65 ; 56 
N. S. R. 222.— CAN. 

PART XIII. SECT. 2, SUB-SECT, 1.— 
B. 

6034 ii. .] — In construing a con- 
tract, a term or condition not expressly 
stated may, in certain dreumstanoes, 
be implied by the ot., if it is dear, from 
the nature of Iransoctlon, that the 
contiuoting parties must have intended 
such a lerm or condition to bo a part 
of the agreement between them. The 
implication is founded upon the i»re- 
sumed intention of the paitioa upon 
reason. — Pioneer Bank v. Canadian 
Bank or Oommbrcb (1915), 9 O. W, N. 
96 ; 34 . L. R. 631.— CAN. 
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Cases 5042 -5066a. English and Empire Digest Supplement. 


81iipton, ri923] 1 K. B. 31 ; United States 
Shipping Board v. Durrcll, [1923] 2 K. B. 739 ; 
Tournier v. National Provincial & Union Bank 
of England, [1924] 1 K, B. 461 ; Bentall, Hors- 
ley & Baldry v. Vicary (1930), 47 T. L. R. 99. 
As to (2) Refd. Re Windsor Steam Coal Oo. 
(1901), Ltd. (1928), 140 L. T. 80; HaU v. 
Brooldands Auto-Racing CSub (1932), 48 
T. L. R. 640. 

5045. Add. Annotations : — Coasd. United States 
Shipping Board t;. Durrell, [1923] 2 K. B. 
739. Refd. Anglo-Newfoundland Develop- 
ment Co. V. Pacidc Steam Navigation Co., 
[1924] A C. 406; Cohen v. SeUar, [1926] 
1 K. B. 636. 

5047a. -.] — Pltfs. & defts. entered into an 

agreement, which contained a recital that 
defts. had purchased some land & were 
intending to build a theatre thereon, & by 
which it was agreed tliat pltfs. should con- 
tribute in a certain proportion towards the 
expenses of building, & should become 
managing directors of the theatre at a salary 
for a term of years : — Held : there was no 
implied obligation on defts. to build the 
theatre. — MoREUi v . New London Discount 
Co. (1902), 18 T. L. R. 607. 

5048. Add. Annotations : — Consd. Cockburn v. 
Smith (1923), 40 T. L. ‘R. 113; Kelantan 
Government v. Duff Development Co., 
[1923] A. C. 395 ; Forbes, Abbott & Lennard 
V. G. W. Ry. (1927), 138 L. T. 286. Apld. 
Silverman v. Imperial London Hotels (1927), 
137 L. T. 57 ; W^lems Rederij A./S. v. Muller, 
Batavia, [1927] 2 K. B. 99; G. W. Ry. v. 
Durnford (1928), 139 L. T. 145 ; Livock i\ 
J>earson (1928), 33 Com. Cas. 188 ; G. W. By. 
V. Monmouthshire County Council (1929), 
93 J. P. 142. Consd. Campbell v, Hopldns 
& Sons (Clerkenwell), Ltd. (1931), 4^ R. P. C. 
38 ; Lamb & Sons v. Goring Brick Co., [1932] 

1 Iv. B. 710, Refd. Larrinaga v. Soc. Franco 
Americaine Dos Phosphates I)e Medulla 
(1923), 92 L. J. K. B. 455: United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 
British Petroleum Co. v. A.-G. for Ceylon, 

1 1926] A. C. 147 ; Browning v. Cmmlin Valley 
Collieries, [1926] 1 K. B. 522 ; United States 
Shipping Board v. Strick, [1926] A. O. 545 ; 
Mar be v. George Edwardes (Daly*s Theatre) 
(1927), 43 T. L. R. 460 ; Gaze v. Port Talbot 
Corpn. (1929), 93 J. P. 89; Bentall, Horsley 
&> Baldry v. Vicary (1930), 47 T. L. R. 99 ; 
Miller v. Cannon Hill Estates, Ltd., [1931] 

2 K. B. 113 ; Rogerson v, Scottish Auto- 
mobile General Insurance Co. (1930), 144 
L. T. 400. 

6051. Add. Annotation: — As to (1) Refd. Fowler 
V. Commercial Timber Co., [1930] 2 K. B. 1. 
5052. Add. Annotations : — ^Hefd. Livock v. Pearson 
(1928), 33 Com. Cas. 188; Fowler v. Com- 
merci^ Timber Co., [1930] 2 K. B. 1. 


6064. Add. Citation 16 Asp. M. L, C. 644. 

Add. Annotaiio7i8 : — Apld. Gaze v. Port Tal- 
bot Corpn. (1929), 93 J. P, 89. Refd. 
Bentall, Horsley & Baldry i). Vicary (1930), 
47 T. L. 11. 99. 

5054a. .] — Pltf. & defts., who were respective 

owners of patents for conveying apparatus, 
entered into an agreement whereby each was 
granted a licence to use the invention of the 
other. The agreement recited the acknow- 
ledgment by the.parties of the validity of the 
respective patents of the other, & contained a 
covenant by defts. not at any time hereafter 
to dispute the validity of jpltf,*s patent. The 
agreement also contained a clause referring 
to arbn. any dispute between the parties 
other than the question of infringement or 
the recovery of royalties. In an action for 
royalties under the agreement & damage for 
infringements committed prior to it defts. 
pleaded that pltf.’s patent was invalid So that 
there was an implied term in the a^eement 
that pltf. should accept the same in satis- 
faction of all claims in respect of infringe- 
ments then outstanding. The questions as 
to whether in view of the covenant in the 
agreement defts. could put the validity of 
pltf. *8 patent in issue, & whether such a 
term as pleaded in the defence could bo 
implied were set down for hearing as pre- 
limmary questions of law : — Held : in view 
of the covenant in the agreement defts. werr^ 
not entitled to dispute the validity of pltf^’ 
patent, & such a term as pleaded in b. 
defence must' be unphed in tiie agreement^] 
order to give business ethcacy to the conti T,^. 
— CAMPBELIi V. HOPivlNS (G.) So SONS 
(Clerkenwell), Lpd. (1931), 49 R. P. 0. 38. 

5056. Add. Annoiaiions : — Refd. Willis v. Willis, 
(1927), 90 L. J. P. 177 ; First Russian Insce. 

V. London & Lancashire Insce., [1928] Ch. 922 ; 
The Penelope, [1928] 1>. 180; Hyman v. 
Hyman, Hughes v, Hughes, 11929] P. 1; 
May V. May, [1929] 2 K. B. 386. 

5059. Add. An 7 iotation : — Apld. Kelantan Govern- 
ment V. Duff Development Co., [1923] 
A. C. 395. 

5060. Add. AnTwtation : — Co;>>xi A.-G. v. O. S. Sc 

W. Ry. of Ireland, 11925;^«^,;, C. 754. 

5066a. Term customary durUg war.] — The ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in aU contracts for the 
sale of sultanas a clause as follows: ** Should 
shipment be prevented by force majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfull Uled part 
thereof to be cancelled without claim.” The 
ct., therefoi'e, rectified certain bought Sc 
sold notes by the addition of this clause on 
the ground that the paities must be taken 


PART XIII. SECT. 2, SUB-SECT. 1.— C. 

5048 il. .] — While tho ct. muBt 

not by implication actually make a 
contract for the parties, yet it may hold 
that on a reasonable consideration of 
the terms of the contract there is 
iiocessatily implied an obiifiration for 
tho purijoso ot giving elflcacy to the 
transaction 6c pic venting such a 
failure of consideration as cannot 
have been within, the contemplation 
of either side. — Connors v. Me- 
mm 2 D. L. K. 86 : 2 


W. W. B. 294 ; 20 Alta. L. B. 289.— 
CAN. 

5048 iii. .] — A term or condition 

may be implied by the ct., if it is clear, 
on a reasonable Sc business like con- 
sideration of all tiio terms of tho con- 
tract, that the paitios must have 
intended such a term or condition. — 
Wells ». Blain, [1927 J 1 D. L. B. 
687 ; {1927J 1 W. W. R. 223; 21 
Sask. L. B. 194.— CAN. 

5048 iv. Whether period of 

agency included. 1 — contract of agency 
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contained no express stipulation as to 
tho term of the agenoy : — Held : it 
was not necessary, in order to give 
businoss eihciency to the contract or 
to carry into eifect the intention ol 
the parties, to imply a term that the 
contraot could be terminatorl only on 
reasonable notice, Sc suoh a term could 
not therefore be implied. — P oulard 
V. OlUHON, [1024J 4 D. L. B. 364 ; 66 
O. L. B. 424.— CAN. 

6048 V. .] — ^Morgan v. Hudson 

Bay Mining & Smsltinq Co., [1930] 
2 D. L. B, 687.— CAN. 
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to have contracted on this basis. — O abaman 
Rowley & May v. Apebohis (1923), 40 
T. U R. 124. 

5067. Add, Annotation : — Refd. Winkworth v. 
Raven, [1931] 1 K. B. 662. 

5073. Add, Annotation : — Refd. Eiiiar Bugge v. 
Bowater (1026), 31 Com. Oas. 1. 

5085. Add, Annotations : — Refd. Boome v. Wicker, 
[1927] 1 Oh. 667 ; Farey v. Cooper, [1927] 2 
K. B. 384 ; Livock v, Pearson (1928^, 33 Com. 
Cas. 188. 

5086. Add, Annoiaiions i — Apld. Boorne v. Wicker, 
[1927] 1 Ch. 667. Refd. Farey v. Cooper, 
[1927] 2 K, B. 384 ; Livock v, Pearson (1928), 

^ 33 Com. Cas. 188. 

5087. Add, Annotation : — Refd. Martin v. Stout, 
[1926] A. C. 369. 

5088. Add, Annotation : — As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargcurs Francaise (1926), 42 T. L. R. 735. 

5102. Add, Annotations : — Gonsd. First Riissian 
Insce. V. London & Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v, Soc. lYanco Americaine Des 
Phosphates Des Medulla (1923), 92 L. J. K. B. 
466; KiirscU v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 669; Re Wait, 
[1926] Ch. 962 ; May v. May, [1929] 2 K. B. 
386. Refd. Walton Harvey, Ltd. v. Walker 
& Homfrays. Ltd., [1931] 1 Ch. 274. 

5103. Add, Annotation : — Refd. Larrinaga v, Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 455. 

5104. Add. Annotation: — Expld. Rc Wait, [1927] 
1 Ch, 60G. 

5106. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274, 

5107. Add. Annotation : — Refd. The Penelope, 
[1928] P. 180. 

5113. Add. Ayinotalions : — Gonsd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Overd. Herbert Clayton & Jack 
Waller, Ltd. v. Oliver, [1930] A. C. 209. 

5117. Add. Annotation: — Refd. Sweet v. Williams 
(1922), 128 L. T. 379. 

5119. Add. Annotation: — ^Refd. Brown v. Dagen- 
ham U. C.. [1929] 1 K. B. 737. 


5120. Add. Annoiaiions : — Gonsd. Marb4 v, George 
Edwardes (Daly’s Theatre) (1927), 90 L. J. 
K. B. 080. Distd. Be Golomb & Porter A 
Co.’s Arbitration (1931), 144 L. T. 683. 

5121. Add. Annotations : — Gonsd. Marb4 v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 

K. B. 980; Herbert Clayton & Jack Waller, 
Ltd. V. Oliver, [1930] A. C. 209. 

5122a. Actor.] — Applts., theatrical producers, 
agreed to engage resp., an American actor, 
to play one of the three leading comedy parts 
in a musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £55 per week, & the contract 
contained a provision prohibiting resp. during 
the continuance of his engagement from 
acting elsewhere without the consent of the 
applts. Resp. objected that the part 
assigned to him was not one of the three lead- 
ing comedy parts &, on the refusal of applts. 
to recast him, declined to appear in the play 
& sued applts. for damages for breach of 
contract. At the trial of the action before 
a judge <fc jury the jury found for resp. for 
£1,000 damages for loss of publicity & for 
three weeks* salary, & judgment was entered 
accordingly. The Ct. of Appeal aillrmed the 
verdict & Judgment except as to the salary : — 
Held: (1) upon the construction of the con- 
tract, it bound applts. to give resp. an oppor- 
tunity of appealing in public in a part 
answering the stipulated description ; (2) it 
was competent to the jury, having regard to 
the character of the contract, to give damages 
to resp. for loss of publicity. — Herbkrt 
Clayton & Jack Waller, Ltd. v, Oliver, 
[1930] A. C. 209 ; 99 L. J. K. B. 165 ; 142 

L. T. 585 ; 46 T. L. R. 230 ; 74 Sol. Jo. 187, 
H. L. 

5123. Add, Annotaiiofi : — Refd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

5126. Add, Allnotations: — Refd. Sweet v. Williams 
(1922), 178 L. T. 379 ; Be Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

5132. Add. Annotations : — Gonsd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522 ; 
Sagar V, Ridehalgii (H.) & Son, Ltd., 
[1930] 2 Ch. 117. Refd. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

5152. Add. Annotation : — Refd. Crediton Gas Co. 
V. Crediton U. C., [1928] Ch. 447. 


PART XIII. SECT. 2. SUB-SECT. 1.— 
a. (e). 

ek. Agreement to buy goods — Obliga- 
lion to supply,] — Implied. — Canada 
Cycle & Moron Co., Ltd. v. Mehr 
(li)lO), 45 O. L. n. 576 ; 48 D. L. R. 
679 ; 16 O. W. N. 253.--CAN. 

si. S. P. Beblineb Qramaphonb Co., 
Ltd. V. N. H. Phinnby & Co., Ln>. 
(1921), 54 N. S. K. 295 ; 57 D. L. R. 
596.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (a) i. 

sm. Letist of tobacco stall xvUh electric 
light connects — Implied promise to 
continue supply,] — Pltf. took a lease 
from deft, of a tobai^co stall in the 
city. At the time the lease was 
granted, the stall was supplied with 
eleotrlo light, oonnoctod with the city 
elootriolty supply through portion of 
the premises retained by deft. For 
some time after the lease, pltf. used the 
elootriolty to light the stall for business 

S urposes. The lease waa silent as to 
tie supply of electricity. Deft, later 


cut oil the supply. He then brought 
an action for damages, &. in his claim 
alleged a promise by deft, not to 
interfere with the supply of electricity 
nor to prevent the continuance of such 
supply : — Held : there was on Implied 
promise by deft, in the terms sued upon 
by pltf. — Jenkins v. Levinson (1929), 
29 §. R. N. S. W. 151 ; 46 N. S. W. 
W. N. 38.— AUS. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (a) iU. 

sn. Commission payable out of 
purchase-money.] — Pltf., an agent, 
made a special contract with deft, 
whereby he was to obtain a portion 
of the purchase price : — Held : in the 
absence of express provision, there 
was no obligation on deft, to keep the 
contract of sole alive in order that pltf. 
might obtain his commission, & upon 
the canoellatlon of the contract of 
sole pltf.'s right was determined. — 
Gowan V. Bowebn, [1924] App. D. 
650. — S. AF. 

St. AgreemerU to seU db share in pro- 
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ceeds of sule of goods — Obligation to 
supidy. ]—liOUK V. PURDON (1850), 7 
N. B. R. (2 All.) 33.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (b). 

6133 i. Agreement fixing prices .] — 
The military authorities accepted a 
tender from pltf. whereby he ogrreed 
to supply at prices specified so much 
of the goods mentioned therein as the 
officer In charge might require during 
the period moutionod in the tender : — 
Held: pitfs.’ tender amounted merely 
to an offer to supply the goods 
mentioned at the prices specified, & the 
military authorities wore not bound by 
their occeptaiico of the tender to 
purtihase all or any of the said goods 
needed by them from pltf. in the 
absence of a covenant to that effect. — 
Secretary of State v. Maduo Ham 
(1928), I, h. R. 10 Lah. 493.— IND. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
N. 

sw. Agreement io furnish planters for 
fishery with supplies— Obligation to turn 
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5161. Add. Annotation : — Consd. Bental], Horsley 
& Baldry v. Vicary (1930), 47 T. L, R. 09. 

5167. Add. Annotation: — Gonad. Oohen v. Sellar, 
[1926] 1 K. B. 636. 

After this case add “ See^ further ^ Gifts, 
Vol. XXV., p. 625.*’ 

5168. Add. Annotation: — Apld. London & South 
American Investment Trust v. British 
Tobacco Co. (Australia), [1927] 1 Oh. 107. 

5168a, Agreement to exert Influence ** — ^No obliga- 
tion to pay money if necessary.] — Deft. 
CO. made an agreement with pltf. co. to use 
such ** nghts ” as they might possess & such 
influence as they could exercise to procure a 
third CO. to deliver to pltfs. a percentage of 
the crude oil produced from a concession 
belonging to the third co., in which defts. had 
the preponderating shareholders’ vote. No 
delivery of oil from the concession in question 
was m^e by defts. to pltfs., in answer to 
an inquiry by pltfs. as to when delivery was 
to begin, defts. replied that they were not in 
a position to make delivery as they could not 
enforce it gainst the other members of the 
third co. without making a payment to them 
& that they were imder no obligation to make 
such payment. In an action for breach of 
contract defts. admitted that if they gavo 
consideration there would be no impossible 
barrier to their getting the oil : — Held : as defts. 
could not use their preponderating vote in the 
third CO. to dispose of a product of the thiid 
co. in order to satisfy an obligation of their 
own to the detriment of the interests of the 
3xdnority shareholders, & as the word 
“ rights ” in the agreement did not mean that 
defts. were bound to exercise their right of 
spending money to procure the oil, the action 
failed. — Genebal Asphalt Co. v. Anglo- 
Saxon Petkoleum Co., Ltd. (1932), 48 
T. L. R. 276, H. L. ; revag., 76 Sol, Jo. 191. 

5168b. Contract to print bank-notes — Implied duty 
not to use plates for unauthorised purpose.] - 
Pltfs., a Portuguese bank, made with defts., 
who were printers, a contract which pro- 
vided that defts. shoidd print the authorised 
notes for the bank, the plates being left in 
defts.’ possession & being intended to be 
available only for the purposes of the bank. 
By means of an elaborate fraud defts. were 
induced by an unauthorised person to print 
from the plates a large quantity of notes & 
to deliver the notes to him, & the result was 
that these notes were put into circulation. 

in produce to mipjdier .] — ImpUed.— 

Johnson v, Finiat (1882), 6 Nfld.L.H. 

363.— NFLD. 

»y. Supply of water — For particular 
period — Erpiration of original contract 
— Continuation under terms of old 
contracL]-^R. v. PuBLio Utilities 
Boaed op Comes., Ex p. Town of 
Miixtown (N. B.) (1919), 47 D. L. 11. 

219,— CAN. 

8z. Agreement for use of hockey arena 
^Proce^ divi^le between parties — 

Obligalion to use or«wa.]-^ANAl)A 
Ho CKEY Club v. Abena Amusements, 


In consequence of the fraud pits, honoured 
a large number of the spurious notes, & 
on learning the facts they found it necessary 
to withdraw all the genuine notes of the same 
issue from circulation as they had, at that 
time, no means of distinguishing the genuine 
from the spurious notes, Jn an action for 
breach of contract, negligence, or conver- 
sion : — Held : it was an implied term of the 
contract that there was to be no use of the 
plates for any purpose not authorised by 
pltfs., & there was an absolute duty on defts. 
- not to print or deliver notes of pltf. bank 
without the authority of the bank, &, even 
if defts. were bound only to tfike reasonable 
care to avoid such acts, defts. had, on the 
facts, fallen short of the standard of care 
required by the special nature of the business, 
& pltfs. were entitled to recover, — ^Banoo de 
Portugal v. Waterlow & Sons, Ltd. 
(1930), 47 T. L. R. 214 ; 75 Sol. Jo. 81 ; 
on appeal (1931), 100 L. J. K, B. 466, 0. A. ; 
[1932] A. C. 452. 

Annotation;— Refd. Tho Edison (1931), 47 T. L. R, 636. 


SuB-SBOT. 3. — Implied Warranties (Vol. XII., 

p. 628). 

Add the following caste : — 

5168c. Of fitness — Turkish baths.] — Defts. were 
the owners of Turkish baths, customers 
who came late at night were permitted to use 
the beds in the cubicles till early the next 
morning. Pltf. & his brother slept one night 
at the baths, <fe when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to bo bugs: — 
Held : there had been a breach of an im^died 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for tho purpose, & defts. owed a duty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises. — Silverman v. Imperial London 
Hotels, Ltd. (1927). 137 L. T. 57; 43 
T. L. R. 260. 

5168d. Gridiron berth.] — EASOTt v. Marvin 
(1930), 74 Sol. Jo. 122. 

For the cross-reference ** Of fitness — Sale 
of animals.] — See, generally, Animals, Vol. 

I., pp. 260 et aeqy read “ Sale of 

animals.] — See, generally, Animals, Vol. 1., 
pp, 260 et seg.*^ 

in a queue all night waiting for the 
oiHce to open. Others who emmo later 
took up positions ahead of pltf.'s men, 
with the result that some of them 
failed to soeure tickets : — Held : the 
number of tickets sold was but a reason- 
able shortage of the estimated number 
8c as there was no express contract 
between tho partioa 8c pltf, had not 
proved a custom binding upon deft, to 
preserve the order of priority in the 

S ueue, tho claim must faU. — Bell v. 
Tew Zealand Rugby Football 
Union (1931), 26 M. O. it. 39 (New 
Zealand).— N.Z. 


Ltd., [1930] 1 D. L. R. 127,— CAN. 

'»b. Sale of tickets to queue — Duty of 
seller to jjreserve order of pricrUy .] — 
Pltf. clalniod damages for an alleged 
broach of contract in that deft, had 
failed to preserve the order of priority 
in queue 8c had failed to offer for sale 
the full number of tickets stated to be 
available. Deft, advertised tickets for 
sale 8C limited tho number to which 
each person was entitled to four. Pltf. 
who had been oommiBaloned by a large 
number of people to secure tickets, 
employed men who stood with others 
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VoL Xin. Cases 41—491. 


COPYHOLDS. 

Note, — As to copyhold tenure & manorial Incidents after 1925, see Law of Property Act, 1922 
(c. 16), 88. 128-146, scheds. 12-15; Law of Property (Amendment) Act, 1924 (c. 6), sched» 2. 


Part I. — The Manor. 

11. Add. Annotation: — As to (1) Refd. Hodgson 128. Add. Annotation: — As to (1) Reid. Jay v, 
V. McOeagh (1923), 93 L. J. Ch. 339. Jay, [1924] 1 K. B. 826. 

122. Add. Citation .—92 L. J. Oh. 65. 


Part III. — Custom of the Manor. 

229. For catchwords In considera- wrecked on shore of manor — In consideration 

tion of assistance to persons wrecked— >Good.]” of assistance to persons wrecked — Good.]” 

read ” To seize best anchor & cabie — Of ship 


Part IV. — Manorial Courts. 

826. Add. Annotation .—As to (1) Apld. Re Honiday, [1922] 2 Ch. 698. 


Part V. — The Court Rolls and other Manorial Documents 


393. Add, Annotation : — Consd, Beaumont v, 
Jeffery (1924), 40 T. L. R. 796. 

394a. Purchaser for value.] — (1) Pltf., as lord 

of the manor of Great Tey, which he acquired 
by purchase in 1923, brought the present 
action of detinue to recover possession of 
certain ancient ct. rolls of that manor, which 
were of mere historical interest & which 
before his purchase pltf. had seen advertised 
for sale by deft., who, having purchased 
them in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ten years before the commencement of 
the present action : — Held : in the absence 
of evidence to the contrary, it must be pre- 
sumed that P. acquired the rolls lawfully 
in the ordinary course of his business from 
either the lord or the steward of the manor, 
& as the position of pltf.'s predecessor in title 
as trustee of the rolls, while they remained 
in his possession, did not make it illegal for 
him to part with them to a stranger, who 
came under the same obligation as the lord 
to produce them, pltf. was not entitled to 
recover the rolls. 

Held : (2) even if an action of detinue 


would lie, yet, upon the true consti*uction of 
liimitation Act, 1623, s. 3, the words “ goods 
& chattels ” were mentioned only in reference 
to actions of replevin, & that as the action 
was an action of detinue & the cause of action, 
namely, the assertion by deft, of an adverse 
title by advertising the rolls for sale, arose 
more than six years before the commencement 
of the action, the action was barred by the 
statute. — Beaumont v, Jeffery, [1925] 
Oh. 1 ; 93 L. J. Ch. 532 ; 132 L. T. 246 ; 
40 T. L. R. 796 ; 68 Sol. Jo. 867. 

,] — notVf Law of Property 

Act, 1922 (c. 16), s. 144a, added by Law of 
Property (Amendment) Act, 1924 (c. 5), 
Sched. il., para. 2. 

464a* Recovery of possession — Limitation of action 
— When time begins to run.] — Beaumont 
V, Jeffery, No. 394a, ante, 

423. Add, Citation 2 Dowl. N. S. 20. 

461. Add, AnnotaJtion : — Refd. Love v, Bentley 
(1707), 11 Mod. Rep. 134. 

482. Add, Annotation : — Refd. Beaumont v, 
Jeffery (1924), 40 T. L. R. 796. 


Part VI. — Officers of the Manor. 

491. Add, CUaHons : — 2 Show. 21 5 Freem. K. B. 473. 
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Cases 798a- 1608. English and Bmpibe Digest Supplement. 


Part IX. — Particular Estates in Land of Copyhold and 

Customary Tenure. 


798a. Grandnephew as subsequent taker.] — 

Qu. : whether it is a good & reasonable 
custom that upon the death of a tenant in 
possession of lands holden of a manor for 
lives, the next life in reversion for which the 
estate is holden shall be entitled to enjoy 
the estate ; & if such custom be good k 
reasonable, whether, where a party takes a 
gmnt of such lands for the life of himself & 
his grandnejihcws & dies, the grant shall 


operate as an advancement for the grand- 
nephews, so as to rebut a resulting trust in 
favour of other parties claiming under the 
purchaser. — B dwabds v. Edwards (1830), 
2 Y. & C. Ex. 123 ; 6 L. J. Ex. Eq. 79 ; 160 
E. E. 337. 

992, For existing citations read “37 Oh. D. 312; 
67 L. J. Ch. 406 ; 68 L. T. 020 ; 36 W. R. 
393 ; affd. on other grounds (1888), 40 Oh. D. 
14, C. A.“ 


Part XI. — Relationship of Lord and Tenant as afrecting 

Services, Dues, etc. 


1167a. Fine payable by executor — Effect of Law 
of Property Act, 1922 (c. 16), s. 128, & Ad- 
ministration of Estates Act, 1925 (c. 23), 
ss. 1, 3, 22.] — The custom of a manor was 
that copyholders pay fines “ upon descent or 
alienation when they take up their several 
lands & tenements.” A copyholder in fee 
of settled copyholds died in 1928 after the 
copyholds had been enfranchised under Law 
of l^operty Act, 1922 (c. 10), s. 128, but 
before the manorial incidents (including 
lines) saved thereby had been extinguished 
under sect. 138. He had devised the pro- 
. perty under a testamentary power : — Held : 
his special exor. in whoin the settled land was 
ve.sted under Administration of Estates Act, 
1925 (c. 23), ss. 1, 3, 22, must pay a fine on 
the death, ^though he had not assented to 
the devise, or conveyed the property to a 
purctiaser, or done any other act formerly 
involving admittance & payment of a fine. — 
A.-G. TO THE Prince op Wales v, Bradshaw, 
[1930] 2 Ch. 279; 09 L. J. Ch. 433; 143 
L. T. 130 ; 46 T. L. E. 551. 

1164. Add. Annotation : — Refd. Bradford v. Price 
(1023), 92 L. J. K. B. 871. 


1176. Add. Annotation : — Consd. Cheshire County 
Council V. Hopley (1923), 130 L. T. 123. 

1192 Citations: — For “ 12 B. R. 1126 ” read “ 126 
E. E. 1126,” 

1241. Add. Annotation : — Refd. United Dairies 
V. Public Trustee, [1923] 1 K. B. 469. 

1272a. -.] — Though a bill in equity 

lies to recover a small quit-rent, yet it ought 
to appear that pltf. has no remedy for the 
same at law. Lord of a manor brings a bill 
against a tenant to hold a down belonging 
to the manor, discharged of the tenant’s 
claim of a right of common thereto ; this an 
improper bib. But a bill for a quit-rent may 
be proper in some circumstances & what. — 
Holder v. Chambuby (1734), 3 P. Wms. 
256 ; 24 E. E. 1052, L. 0. 

Ann-otatiems : — Consd. Bouvorio v. Prentice (1783), 1 Bro. 
O. C. 200 ; Leeds (Duke) v. New Radnor Corpn. (1789). 
2 Bro. C. C. 618 ; Basingrstoko Conm. v. Bolton (Lord) 
(1862), 1 Drew. 276 ; Searle v, Cooke (1890), 43 Cb. D. 
519. 

1274. Add. Annotations : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142; Barratt v. Richardson 
Cresswell, [1930] 1 K. B. 686. 


Part XII. — Descent of Copyholds. 

1326. Add. Citation -39 L. J. Ch. 420. 

1354. For existing citations read “ (1862), Bail. Ct. Gas. Ill ; 22 L. J. Q. B. 39. 


Part XIV. — Mortgage of Copyholds, 

1461a. -.]— Fraser v. Thomas (1862), 3 Seton’s Judgments & Orders, 7th ed. 2171. 

Annotation: — ^Folld. Ashton v. Corrigan (1871), L. R. 13 Eq, 76. 


Part XV. — Devise of Copyholds. 

1606. Add. Annotation: — Refd. Re Brooke, I 1508. Add. Annotation: — Refd. Re Brooke, 
Brooke v. Dickson, [1923] 2 Ch. 265. « Brooke v. Dickson (1023), 92 L. J. Oh. 604. 
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Vcd. XnL— Copyholds. Cases 1583a— 203Sc< 


1538a. Remainder to his helr«at«law — Rule 

in Shelley’s Case applies.} — By his will 
testator, among other devises of freeholds 
Sc copyholds, devised his two copyhold 
houses, gardens, & premises situate in the 
parish of B., & also a piece of copyhold land 
adjoining, to his nephew for life without 
impeachment of waste, & after his death ho 
devised the same premises to the “ heir-at- 
law of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds : — Held : the use of the 


expression ** heir-at-law did not exclude 
the operation of the rule in Shelley's Case, 
which accordingly applied, & G. was entitled 
in customary fee simple for an estate to him 
& his heirs according ""to the custom of the 
manor . — Re Hack, Beadman v, Beadman, 
[1925] Ch. 033 ; 94 L. J. Oh. 343 ; 133 L. T. 
134 ; 69 Sol. Jo. 662. 

See^ note. Law of Property Act, 1922 (c. 16), 
sa. 128-146, Scheds. 12-15 ; Law of Property 
Act, 1925 (c. 20), s. 131. 


Part XVIII.- — Mode of Transmission of Copyholds Inter vivos. 

1772. After this case add : — 

Endorsement of assurances of enfranchised land by stewards .] — See Law of Property Act, 1922 (c. 16), 

s. 129. 


Part XIX. — Determination and Suspension of Tenant’s Estate. 

1947, Add, Citation : — 1 Eq. Gas. Abr. 121. 

1978. Add, Annotation : — Refd. Re Price, [1928] Oh. 679. 


Part XX. — Enfranchisement 


1989. Add, Annoloiion Consd. Waring v, Foden, 
Waring v. Booth Crushed Gravel Oo. (1931), 
101 L, J. Ch. 3,3. 

1998, Add, Annotation : — Refd. Re Price, [1928] 
Ch. 579. 

2032. After this case add as follows : — 

Sect. 8a.— UNDER LAW OF PROPERTY ACTS, 

2032a. Estate tail in undivided share — Interest In 
personalty.] — Wlicre before 1926 an undivided 
share in copyhold land was the subject of an 
estate tail, the enfranchisement of such 
copyhold land after 1925 can result in turning 
the estate tail into an absolute interest ; & 
whore, by reason of the statutory trusts 
under Law of Property Act, 1925 (c. 20), 
such land becomes personalty, the absolute 
interest into which the estate tail is turned 
is an interest in personalty. — Re Price, 
[1028] Ch. 579 ; 07 L. J. Ch. 423 ; 139 L. T. 
339. 

A nnotations ; — ^Refd. He Kempthorne, Charles v, Kempthomo 
(1929), 46 T, L. R. 15; Re Newman, Slater v. Newman, 
[1930} 2 Ch. 409 ; Re Thomas's Will Trusts, Powell v. 
Thomas, [1930] 2 Ch. 67. 

2032b. Equitable Joint tenancy in copyholds — 
Subject to rentcharge — Vesting of legal 
estate.] — On July 6, 1802, Bryan Abbs & 
another trustee who predeceased him wore 
admitted to certain copyhold plots A., B. 
& C. upon trust out of the rents & profits 
to raise & pay an annual rent of £7 10s. to 
Harrison & his heirs Sc subject thereto in 
trust for Wilson & his heirs. Many years 
after Bryan Abbs’ death his customary heir 
H. C. Abbs, since deceased, was admitted 
to A, & C., but no one was admitted to B. ; 
so that on Dec. 31, 1925, the best right to 
admittance was in the customary heirs of 
H. C,. Abbs & Bryan Abbs. On the same date 
the equitable title to the land stood vested 
in Thompson & Collins as joint tenants in 
fee, subject to the equitable rentcharge then 
vested in Aylmer, subject to proof of his title. 


On .Tan. 1, 1926, the Law of Property Acts 
came into operation & the copyhold plots 
were enfranchised. The ct. being asked to 
determine in whom the legal estates in 
the land & the rentcharge vested : — Held : 

(1) under the 1922 Act, Sched. XII., 
para. 8 (6), the freehold estate in the land 
vested in the first instance in the personal 
representative of H. C. Abbs & the customary 
heir of Bryan Abbs as trustees, Bryan Abbs 
having no known pcrsonril representative ; 

(2) either under the 1922 Act, Sched. XII., 
para. 8 (d), or under the 1925 Act, Sched. I., 
Part II., paras. 4, 6 (d), the rentcharge vested 
as a legal rentcharge in Aylmer or other 
the persons entitled thereto ; (3) on the rent- 
charge becoming a legal rentcharge the 
trustees became bare trustees with no longer 
any active duties to perform ; (4) under the 
1925 Act, Sched. I,, Part II., paras, 3, 6 (d), 
the initial vesting in the trustees was divested, 
& the legal estate subject to the legal rent- 
charge vested in Thompson & Collins as joint 
tenants in foe simple ; (5) sect. 36 of the 1925 
Act did not come into operation until after 
the vesting provisions had done their work. 
It then merely attached a trust for sale to 
the joint legal estate in Thompson Sc Collins. 
It did not previously attach a trust for sale 
to the initial estate in the trustees so as to 
put the divesting provisions of the 1925 
Act, Sched. I,, Part II., out of operation. 
Still less did it bring in the undivided share 
provisions of the 1926 Act, Sched. I., Part IV. 
— Re King’s Theatre, Sunderland, Den- 
man Picture Houses v, Thompson Sc Collins 
Enterprises, [1929] 1 Ch, 483; 98 L. J. Oh. 
109 ; 140 L. T. 403. 

2032c. Vesting of rentcharge.] — Re 

King’s Theatre, Sunderland, Denman 
Ptctubb Houses v, Thompson Sc Collins 
Enterprises, No. 2032b, ante. 
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English and Empire Digest Supplement, 


COPYRIGHT AND LITERARY PROPERTY 
Part I. — Nature of Copyright. 


4. Add, Annotation: — Refd. Performing Kight 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1. 

16. Add. AnnotatAon .: — ^Refd. Performing Bight 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 762. 

16a. Dramatic work — ^No first publication ** 

within 1911 Act, s. 1 (3) — Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 
• — Under Dramatic Copyright Act, 1833 
(c. 15), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the British 
Empire of the fliSt performance of his play 
given in this country. By an agreement in 
writing dated June 30, 1898, G., the author 
& ^sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.*s agent wrote to pltf. 
stating that the play had been first per- 
formed in Great Britain on a certain date 
at a certain place : — Held : a copy of the 
letter of Sept, 22, 1898, the ori^n^ having 
been lost, was admissible as evidence in a 
copyright action between pltf. & third 
parties who claimed a right to produce 
cinematograph films of the play under an 
agreement for value with G., dated Sept. 6, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.’s agent, it constitute an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, & (2) it constituted an admission by 
deftsf predecessors in title. 

(3) An entry in the register of first 
performances of dramatic productions .at 
Stationers’ Hall is admissible in evidence as 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 
primd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct, as corroboration 
of other evidence of title. 


(4) 1911 Act, 8. 1 (1) (a) & 8. 1 (3), which 

S rovide that copyright shall subsist in every 
romatic work if it has been first published 
in His Majesty’s dominions, but that the 
performance in public shall not be deemed to 
be publication, prescribe conditions for the 
future, but do not infiict them on past events 
so as to destroy existing rights. 

(6) Where the owner of dramatic copyright 
possessed [by assignment] the solo right to 
perform, or permit the performance of, a 
certain play before 1911 Act came into 
operation he acquired, by sect, 2 (1) (6), 
coupled with sects. 24 & 35 of the Act, & 
sched. 1 to the Act, the right to the cinemato- 
graph &; film rights of that play also. 

Aa American corpn. noiade a film & sent 
a negative Sc two positives of it to an English 
CO., who made further copies of the film 
& banded them to another English co., who 
let them to a British exhibitor. The American 
corpn. & the two British cos. were inter- 
working organisations linked together by 
complex agreements, & they all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltf.’s 
copyright ; — Held : (6) the Amencan corpn. 
& the two British cos. had actively directed, 
counselled or aided the infringement by the 
exhibitor, So had infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect, is extended So not limited 
by sect. 2 (2) So (3). 

(7) Whore an infringement of copyright 
is pi-oved under 1911 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does notarise except possibly with reference 
to the exemption from penalties for infringe- 
ment provided by sect. 8 of the Act, — 
Falcon v. Famous PrAYERS Film Co., 
Dtd., [1920] K. B. 393 ; 95 L. J. K. B. 148 ; 134 
L.T.240; 42 T.L.R. 91; affd.,[l92i^] 2K.B. 
474; 96 L. J. K. B. 88; 135 L. T. 650; 42 
T. L. B. 666 ; 70 Sol. Jo. 756, O. A. 
Annotations: — As to (6) Reid. Eugllsb Hop Groweis v, 
DerinK, [1928 J 2 K. II. 171. Generally, Reid. Mosflagcr 
V. BiltlHh Broadcasting Co., [1927] 2 K. B. 643. 


Part li. — Subject-Matter. 

18. Add. Annotation: — Refd. Macmillan v. Cooper 41. Add. Annotation: — As to (3) Refd. Falcon v. 
(1923), 93 L. J. P. C. 113. Famous Players Film Co. (1925), 42 T. L. K. 

22. Add. Annotation : — As to (\) Folld, Macmillan 91. 

V. Cooper (1923), 93 L. J. P. O. 113. 42. Add. Annotations: — As to (1) Oonsd. Macmillan 

23. Add* Annotation: — Refd. Campbell r. Poliak, v. Cooper (1923), 93 L. J. P. 0. 113. Folld. 

[1927] A. C. 732. Masson Seeley v. Embosotype Manufacturing 

PART I. SECT. 1. 

. .) — “Copyright'* 

in Commonwealth CSopyrlght Act, 

1912, e, 13 (1), includes the right to 
perform. — I »ollock v. Williamson 
(J. 0.), Ltu., [1923] V. L. R. 225 ; 29 
Argus L. R.133; 44 A. L. T. 161.— AU8. 

PART 11. SECT. 3, SUB-SECT. i. 
o i, — — . Form of contract for sale of 
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land.) — Hdd: such a document was 
capable of copyright, but If copies were 
sold, there might be an Implied autho- 
rity to reproduce them where necessary 
in connection with the tronsaotion lor 
which they were purohased. — R kal 
Estate Instttdte of N.S.W. v. Wood 
(1923), 23 8. R. N. 8. W. 349 ; 40 
N. 8. W. W, N. 60.— -AUS. 


o ii.' 


CompUaHon ,] — A compila- 


tion may be an “ original literary 
work “ ^tbin Copyright Act, — Pasiok- 
NIAK V. Do,iacex, [1928] 2 D. L. R. 
646 ; [1928] 1 W. W. K. 865 ; 87 
Man. L. R. 266.— CAN. . 

o ill. TranslaUm,] — Tronsla 

tlons are original literary works. — 
Pasiokniak V. Dojaokk, [1928] 2 
U. L. R, 645 J [19281 1 W. W. R. 865; 
87 Mon. L. ± 266.— CAN. 



VoL XHL-Oopyright. Cases 42- 85a. 


Oo. (1924), 41 B. P. 0. 160. Consd. British 
Oxygen Co. v. Liquid Air, [1926] Ch. 383. 
Aa to (5) Consd. Performing Bight Soc. v, 
London Theatre of Varieties, [1924] A. 0. 1. 
OeneraUy, Reid. British Broadcasting Co. v. 
Wireless League Gazette Publishing Co., 
[1926] Oh. 433. 

43a. Letter written by manufaeturer to trade 

customer.] — (1) A letter written by manu- 
facturers to a trade customer, offering their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
** original litera^ work within 1911 Act, 
8. 1 (1 ), the writers are entitled to copyright 
therein. Such a letter is not contrc^ to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not “ fair dealing ** 
within sect. 2 (1) (i) of the Act. — B ritish 
O xYOBN Oo. V. Liquid Air, Ltd., [1926] Ch. 
383 ; 95 L. J. Ch. 81 ; 133 L. T. 282. 

43b. Single sentence.] — Pitt had, since 1925, 

dealt with the treatment of the human face, 
& had advertised extensively in connection 
with that treatment. He claimed to have 
the copyright in a slogan in connection with 
those advertisements. The phrase was, 
“ Beauty is a social necessity, not a luxury.” 
Sometimes there were variations in the words 
used. Sometimes the words ” youthful- 
ness,” or ” good looks,” or “ youthful 
appearance ” were substituted for “ beauty.” 
In May 1926 deft, inserted an advertise- 
ment containing the phrase A youthful 
appearance is a social necessity.” Some 
years before 1925 an advertiser had used a 
similar phrase, ” Beauty is a modern 
necessity ” ; — Held : (1) the only originality, 
if any, in pltf.’s phrase consisted in the 
substitution of the word ” social ” for the 
.word ” modern,” & pltf.’s phrase was not an 
original composition ; (2) although copy- 

right might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action for infringement of copyright ; 
(3) the doctrine de minimis non lex curat 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it. — Sinanide v. 
La Maison Kosmeo (1928), 139 L. T. 365 ; 
44 T. L. B. 574, 0. A. 

51. Add. Annotation : — Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. 


65. Add. Annotation : — As to (6) Reid. British 
Oxygen Oo. t). Liquid Air, [1925] Ch. 383. 

60. Add. Annotation : — Consd. .British Oxygen 
Co. V. Liquid Air, [1926] Oh. 383. 

65. Add. Annotation : — Refd« British Broadcast- 
ing Oo, V. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

73. Add. Annotation Refd. British Broadcast- 
ing Co. V. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

74. Add. Annotation: — As to (1) Consd. British 
Broadcasting CJo. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. 

76. Add. Annotation : — Consd. Sinanide v. La 
Maison Kosmeo (1928), 139 L. T. 365. 

77a. For typoT-Protected.] — ^Pltf, co., 

which carried on the business of supplying 
cutter-crusli machines Sc type & other 
materials used therewith, issued a catalo^e 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes & shapes of type supplied 
by the co. & customers ordered a particular 
class of type by referring to such words. 
Nearly aU the words were selected by the 
managing director of the co. In 1922 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. co.,the words 
used in pltf. co.’s catalogue & price lists to 
indicate the style of type being copied 
in defts.* price lists without alteration. Pltf. 
co. commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended (inter 
alia) that pltfs.* catalogue was a desi^ or 
collection of designs capable of registration 
under Patents & Designs Acts, 1907 
(c. 29), & 1919 (c. 80), & not the subject 
of protection under 1911 Act : — Held : on 
the question of copyright the contentions 
put forward by defts. failed, Sc an injunction 
restraining infringement of the copyright of 
pltfs. in their catalogue was granted. — 
Masson Seeley Sc Co., Ltd. v. Bmbosotype 
Manufacturing Co. (1924), 41 B. P. C. 160 

80. Add. Annotation: — Generally y Refd. United 
Indigo Chemical Co. v. Robinson (1931), 49 
B. P. C. 178. 

85a. Programmes.] — Pltfs. were a limited co. 
formed to ficquire the Postmaster-General’s 
licence for the establishment Sc working of 


PART II. SECT. 3, SUB-SECT. 2.— B. 

sd. SligM alUralicms — Tl"arfr« of 
foreign aiUhor.} — Where a publisher in 
Bcotlaiid brought out an edition ot the 
works of a loreten author, which had 
all been orl^aily published abroad, 
& In which there was no copyright In 
this country : — field : alterations upon 
the writings, neither important nor 
extensive, made with the assistance of 
the author, did not create a copyright 
In the edition, so as to give the pub- 
lisher a right to prevent the publlca- 
tion of a reprint of it In a oilterent 
fonn. — HisDUKitwicKv. Gwffin (1811 ), 

Dunl. (Ct. of v^esa.) 383.— SOOT. 

PART II. SECT. 3, SUB-SECT, 2.— C. 

54 I. Immoral works .] — There is 
nothing in the Copyright Act to deny 
an author a copyi-ight on the grounds 
that Ilia work Is indeoent, obscene or 
Immoral. Where his work is ot such 
a character that the law will not permit 
him to publish it, the ots. wiu deny 


him damages, since if ho cannot sell it 
he cannot prove damages. But apart 
from damages, there Is no reason why 
the pirating of an author’s original 
work should not be restrained by 
injunction, provided it is honest work, 
& not a fraud on the public. — Pasick- 
NiAK c. Dojacek, 11928] 2 D. L. R. 
545; (19281 I W. W. R. 865 ; 37 
Man. L. R. 26*5.— CAN. 

PART II. SECT. 3, SUB-SECT. 3. 

8k. Plan — Of harbour ,] — Ltshae i>. 
GiSBOiiNR .Harbour Board, (19241- 
N. Z. L. R.' 13.— M.Z. 

PART II. SECT. 3, SUB-SECT. 4. - A. 

77 j. Illustrated catalogue — Colhvtion 
of designs —Not nroterird.f— Copyright 
Acl„ X9I2. Sched., s. 22 (1), read iu 
conjunction with sect, 9 (c) of the Act, 
provides as follows : “ This Act shall 
not apply to designs capable of being 
registered under Designs Act, 1906, 

5 


except designs wliieh, though capable 
of b(dug HO registered, are not used or 
intended to be used as modols or 
patterns to be multiplied by any In- 
dustrial process**: — Held: (1) the 
term ** multiplied by any industrial 
process ** iJi that sub-scct. is not 
limited to the multiplication of the 
design as a design, but extends to & 
includes tho Tnultlpllcation by any 
Industrial proc ess of that dt^ign in 
any material form whatsoever ; 
(2) consemieiiily, a luanufacturer of 
articles oi molal who had published 
a catalogue contaiiung illustrations of 
designs of tlniso artUsles, with appro- 
priate letterprass, & was registered 
under Copyright Act os the owner of 
tin' copyright in such catalogue, was 
not, ontiUed to copyright under that 
Act lu respect of such of tlie designs as 
had boon or could l»c registered miUcj* 
Designs Act, 1006-1912. — BuzAcorr 
& Co.. Ltd. V. Dutch (1929), 30 8. R. 
N. S. W. 22.-'AUS . 
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broadcasting stations, &> to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence &; 
a supplementary agreement pltfs. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactoij 
pro^ammes, & within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 
beyond a TJ per cent, cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Times every Friday, including therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday. These pro- 
grammes gave the day & hour of each per- 
formance, the artist’s name, appropriate 
headings for items or groups of items, & 
translations of unfamiliar foreign titles of 
songs or music. The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable time, skill, labour & 
expense, although the preliminary work of 
fixing the days & hom‘s, engaging the artists, 
& choosing the items had all been done some 
time beforehand. Defts. having selected &> 
copied numerous items from a set of advance 
programmes so published, pltfs. sued for in- 
fringement of copyright ; — Held : (1 ) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes ; (2) although the 

programmes were subject to the approval or 
veto of the Postmaster- General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
“prepared or published by or under” his 
“direction or control” within 1911 Act, 
s. 18, & so long as pltfs. were allowed to trade 
&; publish them, the copyright belonged to 
pltfs. A not to the Crown. (3) Senible : there 
jnay be copyright in an individual pro- 
gi*amme. — British Broadcasting Co. v. 
WiliELEss League Gazette Publishing 
Co., [192G] Ch. 433 ; 95 L. J. Ch. 272 ; 135 
L. T. 93 ; 42 T. L. R. 370. 

<88. Add. Annotation : — As to (2) Refd. Bowling 
V. Camp (1922), 128 L. T. 342. 

91a. Slogan or catch-phrase.]— Sinanide v. La 
Maison Kosmeo, No. 43b, ante. 

92a. Abridgment — May be new work.] — While 
there may be copyright in an abridgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, & literary skill 
in presenting in a condensed form the material 
of the original author are displayed, there 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work in w^hich there is no copyright, & strung 
together by connecting sentences, so as to 
make tlio extracts read as a consecutive 
narrative. There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text. — 
Macmillan & Co. v. Cooper (1923), L. B. 61 
Ind. App. 109 ; 93 L. J. P. 0. 113 ; 130 


L. T. 676 ; 40 T. L. B. 186 ; 68 Sol. Jo. 
236, P. 0. 

Annotation : — Befd. Masson Seeley v. Embosotypo Manu- 
faotnring Co. (1024), 41 R. P. O. ICO. 

After this case for “ Abridgment — May be 
new work.] — See Nos. 422, 426, 
reod “ .ySeBy alsOy Nos. 422, 426.” 

97. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L, B. 91. 

99a. Of descriptive character.] — (1) A song 

which relates the burning of a ship at sea, 
dc the escape of those on b^d, describes their 
feelings in vehement language, & sometimes 
expresses them in the supposed words of the 
suffering parties, is dramatic, & therefore at 
all events within the meaning of the statute, 
though it be sung only by one person, sitting 
at a piano, giving effect to the verses by his 
delivery, but not assisted by scenery or 
appropriate dress, 

(2) A room where the song is performed, 
& to which persons paying for tickets are 
admitted for the purpose of hearing it, is, 
for the time, a place of dramatic entertain- 
ment within the meaning of the statutes, 
though the room be ordinarily used for 
different purposes. — Bussell v. Smith (1848), 
12 Q. B. 217 ; 17 L. J. Q. B. 225 ; 11 L. T. 
O. S. 286; 12Jur. 723 ; 110 E. B. 849. 

Annotations: — As to (1) Apld. Clark v. Bishop (1872), 25 
L. T. 908. Distd. Fuller v. Blackpool Winter Gardens 
& Pavilion Co., 11895) 2 Q. B. 429. Refd. Hatton v. Kean 
(1869), 29 L. J. 0. P. 20. As to (2) Consd. Wall v. 
Taylor, WaU v. Martin (1882), 9 Q. B. D. 727. Apld. 
Duck V. Bates (1883), 12 Q. B. D. 79, Oenerally, Refd. Lacy 
v.Rhys. (1864), 4 B. & S. 873 ; Edwardos r. Cotton (1902), 
19 T. L. R, 34. 

Ilia. Wolf-cub head for Boy Scouts' pole — 

1911 Act,s. 22.] — ^Apartfrom 1911 Act, s. 22, 
a model of a wolf-cub’s head produced from 
a mould in papier mache & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn., is an artistic 
work in which copyright would subsist under 
that Act. But, as the model consisted of 
“features of shape, configuration, pattern, 
or ornament applied to any ar*ticle ” of 
manufacture or artificial substance by an 
industrial process, & was therefore a design 
within Patents & Designs Act, 1907 (c. 29), 
8. 93, as amended by Patents Designs Act, 
1919 (c. 80), s. 19, & consequently was capable 
of being registered under the Act of 1907 &, 
further, was not a design which was “ not 
used or intended to be used as a model or 
pattern to be multiplied by any industrial 
process,” it was by Copyright Act, 1911 
(c. 46), s. 22, excluded from the operation 
of that Act & not the subject of copyright 
thereunder. 

In ^n action by pltfs. for infringement of 
copyright which they claimed in the model, 
against the defts. who admittedly had copied 
& reproduced the model ; — Held : for the 
reasons stated above, pltfs. had no copyright 
in the model under 1911 Act, & the design 
not having been registered as a design under 
the Patents & Designs Act, 1907 (c. 29), the 
^ction failed. 

Sendde : if pltfs. liad had coi>y right in the 
model, the defts. could not successfully plead, 
under 1911 Act, s. 8, that they had no 
reasonable ground for suspecting the sub- 
sistence of copyright in the model owing to 
the absence of registration marks under 
Patents & Designs Act, 1907 (c. 29), under 
which they alleged that in their view of the 
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law the model was capable of registration, 
since, relying upon that view, they abstained 
from making any inquiries whether copy- 
right in the model was claimed. — Pytram, 
Ltd. V. Models (Leicester), Ltd., [1930] 
1 Ch. 639 ; 09 L. J. Ch. 881 ; 143 L. T. 227 ; 
46 T. L. R. 290. 

118a. Adaptation of old play — Original musical 
composition.] — 1911 Act has extended the 
protection of copyright, &; there is musical 
cop^^ight in an arrangement of previous 
music which amounts to a new work. 

Pltf. composed music for an opera which 
was an adaptation of an old play. Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade. 
Pltf. complained that defts. were passing 
off these records as records of pltf.’s music : — 
Held: defts. had borrowed from pltf.'s 
work in a way which was more than mere 
coincidence, &. had infringed pltf.’s copy- 


right. — ^A ustin v. Columbia Gbaphophone 
Co. (1923), 67 Sol. Jo. 790. 

Annotation: — ^Re!d. Samuelson v. Producers Diatrlbating 
Co. (1931), 48 R. P. C. 447. 

119. Add, Annotation : — ^Refd* Austin v Columbia 
Graphopbone Co (1923), 67 Sol. Jo. 790. 

120. Add. Annotations : — Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474 ; Thomp- 
son V. Warner Pictures, [1929] 2 Ch. 308. 

125. Add. Annotation : — Refd. Bex Co. & Rex 
Research Corpn. v, Muirhead & Comptroller 
General of Patents (1926), 44 R. P. C. 38. 

133. Add. Annotation : — Apld. Sinanide v. La 
Maison Kosmeo, (1928) 139 L. T. 365. 

135a. “Official Guide ” — Protected.]— 

Reuter’s Telegram Co., Ltd. v. Inter- 
national Guide Syndicate & Inter 
NATIONAL Express, Ltd. (1893), 37 Sol. Jo. 
325. 

137. Add. Annotation: — As to (2) Folld. Ridgway 
Co. V. Hutchinson (1923), 40 R. P. C. 335. 


Part ill. — Publication. 


151. Add. Annotation: — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. B. 91. 

164. Add. Annotation : — As to (1) Consd. Falcon v. 
Famous Players Film Co., [1926] 2 K. B. 474. 

165. Add. Annotation : — Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


180a. What documentary evidence admissible — 
Letters — From author’s agent to assignee of 
performing rights.] — Falcon v. Famous 
Players Fii-m Co., Ltd., No. IGa, aide. 

180b. Entry in register at Stationers’ Hall 

— Entry incorrect.] — Falcon v. Famous 
Players Film Co., Ltd., No. 10a, ante. 


Part IV. — Ownership. 


190. Add. Annotation : — Refd. Austin v. Columbia 
Oraphophone Co. (1923), 67 Sol. Jo. 790. 

194. Add. Annotations : — Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. Refd. 
British Broadcasting Co, v. Wireless League 
Gazette Publishing Co., [1926] Ch. 433. 

196. Add. Annotation : — Apld. Black v, Stacey, 
[1929] 1 Ch. 177. 

196a. By compiler of book of reference — 

From information received from blographees.] 
— Where the compiler of a biographical book 
of reference receives from the bioj 2 ;raphoes 
information to be used as material from 
which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing the information. — 
A. & C. Black, Ltd. v. Claude Stacey, Ltd. , 
[1929] 1 Ch. 177; 98 L. J. Ch. 131; 140- 
L. T. 402 ; 44 T. L. R. 347. 

197a. Automatic writing by medium.] — ^A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 


Deft, was present at some of the seances & 
alleged that the communication was addressed 
to him. He claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no copyright in any one : — 
Held : pltf. was the sole owner of the copy- 
right. — Cummins v. Bond. [1927] 1 Ch. 167 ; 
76 L. J. Oh. 81 ; 136 L. T. 368 ; 70 Sol. Jo. 
1003. 

198. Add. Annotation : — Refd. Samuelson v. Pro- 
ducers’ Distributing Co. (1931), 146 L. T. 37. 

205. Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 

206. Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. 11. 350. 

206a. .] — Sasha, Ltd. v. Sto- 

enesco (1929), 45 T. L. li. 350. 

210. Add. Aimotation : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R, 350. 

211. Add, Annotation : — Refd. Saslia v. Stoenesco 
(1929), 45 T. L. R. 350. 

226. Add. Annotation: — Geyierally, Refd. Drabble 
V. Hycolite Manufactm*ing Co. (1928), 44 
T. L. R. 264. 


PART IV. SECT. 1, SUB-SECT. 2.— A. 

si. Ooviract of service — What amounts 
to.] — B. was engaged as an ** artist 
contributor ** to a newspaper under 
agreement to supply each week certain 
drawings at a weekly remuneration, 


to comply with all orders, dhections 
& i*eguiation8 of the co. to properly 
conduct himself, ^ to refrain from 
dlTui^ng the oo.*s affairs or from 
accepting engagement in any under- 
taking in competition with the oo. < 


Held : B. was employed under 

a ** contract of service ^vlthiu 
sect. 6 (1) (&) of the Sched. to Copyright 
Act, 1912. — Sun Newspapeks, Ltd. 
V. WniPPlE (1928), 28 S. U. N. S. W. 
473 ; 45 N. S. W. W. N. 126.— AUSt 
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229a« Sketches for advertisement show cards — 
Ordered by & made for advertiser for valuable 
consideration — Design not registered under 
Patents & Desl^s Act, 1907 (c. 29).] — Pltfs. 
claimed to be the assignees from the author 
of two sketches for cut-out advertisement 
rfiQW cards representing a pierrot & pierrette 
respectively with large faces & diminutive 
bodies. These sketches were shown by the 
author to defts. with defts.* name upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
& yellow ; the colour of the lettering of 
defts.* name was also changed from red to 
green & yellow. Defts. ordered a number 
of the sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obtained a number of the 
sketches from sources other than pltfs.* 
Neither pltfs. nor the author had registered 
the sketches as designs under the above Act. 
In an action by pltfs. for infringement of 
copyright: — Held: (1) under 1911 Act, 
s. 5 (1) (a), defts. were the first owners of the 
copyright in the original sketches, as the 
sketches were ordered by, & were made 


for, them for valuable consideration & were 
** engravings ** within that sub-sect. ; (2) the 
sketches were designs which were cabbie of 
being registered under Patents & Designs 
Act, 1907, & as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, h as the 
sketches had not been registered as desigpcs 
imder the Act of 1007 pltfs. could not 
• succeed. — Con Planck, Ltd. r. Kolynos 
Incorporated, [1925] 2 K. B. 804 ; 94 
L. J. K. B. 923 ; 133 L. T. 798. 

229b. Advertisement — Prepared by advertisement 
agent.] — ^Where an advertisement agent 
prepares an advertisement on instructions & 
information given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both parties that the copy- 
right in the advertisement should belong to 
the advertiser. — Harold Drabble, Ltd. v, 
Hycolitb Manufacturing Co. (1928), 44 
T. L. K. 264 ; 72 Sol. Jo. 102. 

235. Add, Annoiution : — Refd. Messager v, British 
Broadcasting Co., [1927] 2 K. B. 543. 


Part V. — Assignment, Licence and Royalties 


247. Add. Annotation : — Refd. Falcon v. Famous 
Playora Film Co. (1925), 42 T. L. R. 91. 

251. Add. Annotation: — Refd. Messager v. British 
Broadcasting Co. (1928), 97 I.. J. K. B. 251. 

254. Add. Annoiaiion : — Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K'. B. 251. 

256. Add. Annotation: — to (1) Consd. Per- 
forming Right Soc. V. I-iondon Theatre of 
Varietie.s, [1924] A. C. 1. 

268. Add, Annoiaiion : — Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 

275. After this case add “Assignment on bank- 
ruptcy — Bankruptcy Act, 1914 (c. 59), s. 60 
— Whether applicable to winding up .] — See 
Companies, Nos. 6409a, 6409b, ante,** 

278. Add, Annotation : — Refd. The Ix)rd Strath- 
cona, [1925] P. 143. 

289. Add. Annoiaiion : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

290a. Rights of assignee as to mechanical 

performance.] — Where the author of a 
musical work has made an assignment of his 
rights in the work before July 1, 1912, the 
exclusive right conferred upon liim by 
1911 Act, of making or authorising the making 
of contrivances by means of which the work 
may be mechanically performed, does not 
enable him to restrain the assignees from 
performing or authorising the performance 
of the work by moans of such contrivances. — 
Thompson v, Warner Brothers Pictures, 
Ltd., [1929] 2 Oh. 308 ; 98 L. J. Ch. 427 ; 141 
L. T. 411 ; 45 T. L. R. 553, O. A. 

294. Add. Annotation : — Refd. Messager v, British 
Broadcasting Co., [1927] 2 K. B. 543. 

302, Add. Annotations : — Consd. Messager r. Britisli 
Bioadcasting Co. (1028). 97 L. J. K, B. 251. 
Refd. Messager v. British Broadcasting Go., 
[1927] 2 K. B. 643. 


305. Add, Annotation : — Consd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 

305a. Grant of licence giving sole & exclusive right 
of representation — Assignment.] — Applt. was 
the comi)oser of the music of a French opera, 
an English version of wliich was produced 
at a London theatre on the terms of an 
agreement of Mar. 23, 1905. By this agree- 
ment, made between the composer (the 
applt.) & the authors of the opera (therein- 
after called “ the licencors **) of the one part 
& the proprietor of the theatre (thereinafter 
called “the licencee ”) of the other part, 
after reciting that the licencom had delivered 
the play to the licencee, with the score of the 
music, with a view to its production in London 
& elsewhere “ on the terms hereinafter 
mentioned,** the licencors granted the licencee 
the sole & exclusive right of representing the 
play in the U.K., America, & the British 
Colonies <Sc Dominions. The agreement 
further provided that the copyright in the 
music of the play should romam the property 
of applt. ; that on the failure of the licencee 
to produce the play in London within a certain 
time all rights of representation as aforesaid 
should revert to & become again the absolute 
property of the licencors ; that the licencee 
should pay to the licencors as royalties certain 
percentages of the gross profits ; that the 
licencee should keep proper books showing 
the gross receipts of the theatres at which 
the play should be represented, & that the 
licencors should be entitled to inspect the 
books, so as to enable them to verify the 
amount of the percentage payable to them. 
Resps., in pursuance of a permission granted 
to them by a theatrical co., to whom on the 
death of the licencee the benefit of the 
agreement had been assigned by his exors., 
gave a broadcast performance of the opera 
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at their studio in London. In an action 
by appit. against resps. for infringement of 
copyright: — Held: upon the construction 
of the agreement, (1) it operated as an 
absolute assignment of the performing rights 
of the opera within the prescribed area 45 was 
not a mere licence, & (2) it was not limited 
to representations on the stage of a tiheatre, 
& the action failed. — Messageb v. British 
Broadcasting Co., [1929] A. 0. 161 ; 98 
L. J. K. B. 189 ; 140 L. T. 227 ; 45 T. L. B. 
60, H. L. 

308. Add* Annotation : — Refd. Falcon v* Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

308a, ,] — Pltf. was the sole 

authoress of & owner of tlie copyright in a 
novel called “ The Scarlet Pimpernel.** In 
1903 in collaboration with her husband, she 
composed a dramatic version of the novel. 
By an agreement dated June 10, 1903, 
pltf. 45 her husband, as authors, granted to 
defts, T., as theatncal managers, the right of 
production of the play during a then forth- 
coming tour, & at a first-class West End 
London theatre, for two years ; & the agree- 
ment further provided that if the production 
took place within that period then “ the 
entire rights for the United Kingdom, the 
United States of America, & the Dominion 
of Canada in the play became theirs in* 
alienable, &; they shall present it when & 
where they will within the countries afore- 
said,** paying to the authors 6 per cent, on 
the gross weekly takings. Defts. fulfilled 
the specified condition. In an action by 
pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films ; — Held : the entire 
performing rights in the play became vested 
in defts. by virtue of the agreement, & when 
1911 Act came into operation the right so 
vested included the right to the cinematograph 
reproduction of tJie play ; & therefore pitf.’s 
action failed. — Babstow v. Terry, ri924] 
2 Ch, 316 ; 93 L. J. Ch. 007 ; 132 L. T. 63. 

Annotations : — FoUd. Falcon v. Famous I'layers FUra Co. 
(1925), 42 T. L. K. 91. l^d. Me.isagcr r. Hritish Broad- 
casting Co., [1927] 2 K. B. 543. 

308b. .] — Falcon v. Famous 

Players Film Co., Ltd., No. 10a, ante. 


308c. Assignment of sole & exclusive right of repre- 
sentation — Includes right to broadcast.] — 

Messager V, British Broadcasting Co., 
No. 306a, ante, 

325. Add. Annotations: — Generally^ Refd* Falcon 
V. Famous Players Film Co., [1926] 2 K. B. 
474 ; Thompson v. Warner Pictures, [1929] 
2 Ch. 308. 

d25a. Whether labels must he 

capable of adhering to particular type of 
record.] — Held : when the copyright owner 
had supplied a maker of gramophone records 
with “ adhesive labels *’ wdthin the meaning 
of Copyright Royalty System (Mechanical 
Musical Instruments) Regulations, 1912, the 
onus was on the maker to show that there 
were no means by which the labels could be 
made to adhere to the records. The words 
“ adhesive labels ** in the Regulations could 
not be construed by implication to mean 
that the labels should be fitted to adhere & 
capable of adhering to any substance of 
wliich the maker might choose to manu- 
facture his records. — Boosey & Co., Ltd. v, 
Goodson Gramophone Record Co., Ltd., 
[1930] 1 Ch. 448 ; 99 L. J. Ch. 192 ; 142 
L. T. 417 ; 46 T. L. B. 190 ; 74 Sol. Jo. 
89, 0. A. 

325b. — Onus of proof that labels 

incapable of adhering to particular records.]- 

Boosey & Co., Ltd. v, Goodson Gramo- 
phone Record Co., Ltd., No. 325a, ayite, 

325c. Reproduction of two works In one volume.]— 

Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty “of 10 per cent, on 
the price at which he publishes the work ” 
is satisfied by the payment of a royalty of 
10 per cent, on the price at which he publishes 
the volume, inasmuch as the word “ work ** 
includes “ works ’* by Interpretation Act, 
1889 (c. 63), 8. 1 (1) (b).— Osbourne v. 
Dent (J. M.) & Sons, Ltd., [1925] Ch. 369 ; 
94 L. J. Ch. 308 ; 133 L. T, 362 j 41 T. L. R. 
419 ; 69 Sol. Jo. 590. 


Part Vll.—Crown Copyright. 


832a. Programmes prepared by British Broad- 
casting Company — Whether “ published by 
or under direction or control ** of Crown.}— 

British Broadcasting Co. v. Wireless 
League Gazette Publishing Co., No. 85a, 
ante. 


332b. Telephone directory — Copyright In Post- 
master-General.] — A.-G. V, Colman’s Pub- 
licity Service (1928), Times, Mar. 16. 

343a. Writs, bonds and indentures — Grant 

void.] — Y armouth (Earl) v. Darrel (1685), 
3 Mod. Rep. 76 ; 87 B. R. 48. 


Part IX. — Letters. 

865. Add. Annotation : — Consd. British Oxygen 364. Adtf. Annotation: — Consd. British Oxygen 
Co. V* Liquid Air, [1926] Ch. 383. Co. v. Liquid Air, [1925] Ch. 383. 

360. Add, Annotation : — Consd. British Oxygen 866. Add, Annotation : — Consd. British Oxygen 
Co. V. Liquid Air, [1926] Ch. 383. Co. v. Liquid Air, [1926] Ch. 883. 

PART V. SECT. 8. 

im. Oramophone record, — Owner of eopj/rtght in work on one aide unknoim—IHoisUm of royattlea due.) — Albert »i. 
Gba»iophobb Co., Ia'D. (1927). 28 3. II. N. S. W. 70.— AOS. 
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367a. .] — ^A. brought an action against 

B., the editor of a newspaper, for stating in 
iiis pajicr that pltf. was the author of a 
certain libellous article which had appeared 
in the paper. To this action B. pleaded by 
way of justification, that the matter from 
which the article had been drawn up had 
been furnished by pltf. in letters written to 
him by deft. Upon the action coming on for 
trial, deft, submitted to a verdict of 405. in 
favour of pltf. Deft, afterwards showed 
Bome of the letters to third persons. Upon 
a motion before answer, to dissolve an in- 


Part XIa. — Application 

See 1911 Act, ss. 25-28. 

389a. Irish Free State.]— (1) As by 1911 Act, 
s. 25 (1), that Act extended throughout His 
Majesty’s dominions, except to a self- 
governing dominion which did not adopt it, 
s. 35 (1) restricted the meaning of “ self- 
governing dominion ” to the dominions 
which are therein specifically named, Ireland 
not being included, the Act was in force in 
tlie Irish Free State when the constitution 
came into operation, & consequently by 
art. 73 thereof continued of full force & 
effect until it was repealed by the Industrial 
& Commercial Property (Protection) Act, 
1927, of the Irish Free State. Sect. 174 (1) 
of that Act which provides that rights 
acquired under the Act of 1911 before Dec. 6, 
1921, shall not be affected by the repeal, 
preserves rights the inception of which was 
before that date although they have been 
assigned after it. 

The Judicial Committee, although of 
opinion that the judgment of the Supreme 
Court was wrong in holding that the appel- 
lants were not entitled to any remedy in 
respect of an infringement in i926 of their 


junction which pltf, had obtained to restrain 
the publication & production of the letters, 
the ct, refused the application ; more 
especially as \ipon the motion foiT^ the in- 
junction pltf. had produced an affidavit to 
the effect that the verdict was tahon under an 
arrangement that the letters should be 
delivered up, wliich affidavit was not suffi- 
ciently contradicted on the motion to dissolve. 
— ^Paun V. GATHEBCOT.E (1844), 1 Ooll. 666 ; 
4 L. T, O. S. 261 ; 63 B. B. 645. 

Annotation: — Consd. Philip u. Pennell, [1907] 2 Ch. T)??, 


to British Possessions. 

rights under 1911 Act, advised that the 
jud^ent should be discharged only so far 
as it dealt with costs, as the Copyright 
(Preservation) Act, 1929, passed by the 
Irish Free State legislature after the grant 
of special leave to appeal, while enacting 
that rights under 1911 Act were to bo 
deemed always to have subsisted in the Irish 
Free Sta e, provided by sect. 4 that no 
remedy oi* relief should be granted in respect 
of any infringement which had there taken 
place before the passing of the Act. 

(2) A local authority commits an infringe- 
ment under 1911 Act, s. 2 (1), if a band 
which it lias engaged to perform in public 
plays, without consent, copyrighted musical 
works which are included in a programme 
approved by the local authority, & the per- 
formance is for the “ private profit ” of the 
local authority, within sect. 2 (3), although 
any profit resiilting will be applied to the 
relief of ratepayers. — Pekporming Right 
Society, Ltd. v. Bray Urban District 
Council, [1930] A. C. 377 ; 99 L. J. P. C. 
110; 143 L. T. 97; 46 T. L. R. 359; 74 
Sol. Jo. 284, P. C. 


Part XII. — Registration. 

To the cross-references in this Part add To prove first performance of dramatic work 

as follows : — In England.] — See No. 10a, ante. 

Effect of — Admissibility of entry In register — 


Part XIII. — Infringement. 

394a. Knowledge of infringement — Whether defence.] — See No. 47, ante ; Nos. 500. 539, 

material.]-— Falcon v. Famous Players 640, 541, 657, post/* read “ .J — 

Film Co., I/td., No. 16a, ante. See, also, No. 47, ante; Nos. 606, 689-641, 

After this case for “As to knowledge as a 667, posi,^* 


PART XI. 

h I. Effect oj Canadian 

Copyright Act on rights of British 
syhjcclA — In tho case of a British sub- 
ject, wliether resident in Canada or 
not, tho protection which he Is given 
4 (1) of Copyright Act, 
11. S. C., 1927, is not dependent upon 
or qmllflcd by tho provisions of the 
Hovisecl Convention ot Bemo of 1908, 
^ protocol thereto of 
1914, Oinada gave its adherence in 
1923, Therefore tlierc is Infringement 


when a newspaper artiole, of the class 
which is the subject of copyright, 
written by a British subject ac first 
published in His Majesty's Dominions 
is reproduced In a Canadian newspaper, 
without the consent of the author or 
tho assignee, if any, of his rights, even 
though it cannot ho protected under 
the Berne Convention because no notice 
expressly forbidding Its reproduction 
has been given. — QiUBBL2t.v. Manitoba 
Fkeb PKBsa Co., Ltd., 11031] 3 W. W. 
11. 670 ; [1932] 1 D. L. Tl. 169 ; 40 
Man. L. H. 42.— CAN. 
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PART XII. 

1 Copyright Act^ 

1921 (a. 24). «. 39 (2).]— Canadian 
Pbhtormino Right Sooiett t , Faaious 
PLATHB a Canadian Cobpn., [1929] 
A. C. 450 ; 98 L. J. P. C. 70 ; 140 L. T. 
657 ; 45 T. L. II. 232, P. C.— CAN. 

PART Xin, SECT. 1, SUB-SECT. 1. 

0 i. No infringement — If M)orkS 

produced independently .] — Dbbkg w, 
Wkub, [19301 4 D. L. 11. 613 ; affd., 
[1931] 4 D.Ti. 11.513; O. R. 818. CAN. 
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894b. Authorising publication of unpublished work 
— Sale of rights In manuscript.] — To sell the 
rights in relation to an MS, to another with 
the view of its production, it being, in fact, 
produced as a result of such a sale, is “ to 
authorise the printing & publication within 
1911 Act, 6. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acts 
being done by the servant or agent of the 
person affecting to give the authority on Jhis 
behalf. — Evans v, Hulton (B.) & Oo., 
Ltd. (1924), 131 L. T. 534 ; 40 T. L. R. 489 ; 
68 Sol. Jo. 616. 

Annotation : — Apprvd. Falcon v. Famous Players Film Co., 
H920J 2 K. B. 474. 

See, also. Nos. 489a, 489b, 489c, 510, post, 

398a. By manufacturer — Of letter written by 

rival manufacturer — Covering letter of 
criticism.] — British Oxygen Oo. v. Liquid 
Air, Ltd., No. 43a, ante* 

408a. .]~-SiNANiDB V . La Maison Kosmeo, 

No. 43b, ante. 

414. Add., Annotation : — Refd. Performing Right 
Soc. V . London Theatre of Varieties, [1924] 

A. C. 1. 

420a. Book of selected essays — Second book of 
selected essays including essays in first book.] 
— Pltfs. were the publishers of, & owners of 
the copyright in, a book entitled “ Hazlitt’s 
Selected Essays,** edited by G. S., which 
included thirteen essays & notes on the 
essays. Lefts, published & sold a book 
entitled “ Hazlitt’s Selected Essays, Edition 
Hollingworth ” containing twenty of such 
essays, including the thirteen selected by 
G. 8. : — Held : there was no infringement of 
copyright. — Cambridge University Press 
V . University Tutorial Press (1928), 45 
R. P. C. 335. 

426a. -.] — Macmillan & Co. v. Cooper, 

No. 92a, ante. 

441. Add. Annotation: — Refd. British Broadcast- 
ing Co. V. Wireless League Gazette Publishing 
Co., [1920] Ch. 433. 

442. Add. A nnotalion : — Refd. Macmillan v. 

Cooper (1923), 93 L. J. P. C. 113. 

451. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 643. 

483. Add. Annotation : — Refd. Harms (Incorpor- 
ated) V . Embassy Club (1926), 43 T. L. R. 21. 


483a. In public — What amounts to.y-The 
question whether the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, in determining 
that question, the quantum of damage likely 
to accrue ^ the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted. — Harms In- 
corporated Sd Chappell Co. v. Martans 
Club, [1927] 1 Ch. 526; suh nom. Harms 
Incorporated v. Embassy Club, Ltd., 96 
L. J. Oh. 84 ; 136 L. T. 362 ; 43 T. L. E. 21 ; 
70 Sol. Jo. 1219, C. A. 

Annotation: — Befd. Messaeror v. British BroadcoBtlDg Oo., 
[1027] 2 K.B. 643. 

483b. Broadcasting,] — To broad- 

cast an opera by wireless telephony is to 
“ perform ** it “ in public ** within 1911 Act, 
s. 1 (2). — ^Messager v. British Broad- 
casting Co., [1927] 2 K. B. 643 ; 97 L. J. K. B. 
66; 137 L. T. 810 ; 43 T. L. R. 818; revad. 
without touching this point, [1928], 1 K. B. 
660 C. A. ; [1929] A. 0. 161, H. L. 

488c. “ For private profit *' — Local authority 

engaging band.] — PERPORivnNG Right 
Society, Ltd. v. Bray Urban DismicT 
Council, No. 389a, ante. 

484. Add. Annotation : — Refd. Austin v. dJolumbia 
Graphophone Oo. (1923), 67 Sol. Jo. 790. 

488a. — .] — ^Austin v. Columbia Graphophone 
Co., No. 118a, ante. 

489a. By authorising performance — ^Director of 
theatrical syndicate with power to prevent 
performance.] — Pltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft, syndicate were pro- 
ducers of plays at a theatre, & the second deft, 
was their managing dii-ector, & had power 
to prevent the orchestra from playing any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment : — Held : since on the facts the second 
deft, had not authorised or permitted the 
performance within 1911 Act, s. 1 (2), idtfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him. — 
Performing Right Societty v. Ciryl 
Theatrical Syndicate, [1924] 1 K. B. 1 ; 


PART XIII. sect. 1, sub-sect. 4, 

482 1. By performance — Permitting 
place of entertainment to be used .} — 
Applt. corpa. let its town hall to W. 
for a seHes of four Tocal concerts, 
llcsp. informed applt. that a sonff 
in which reap, had the copyright would 
be suuff without Its authority In the 
town hail at conoerts given by W. The 
song was sung at two concerts. Applt. 
did nothing beyond ocknowledidng 
the receipt of the information : — Held : 
no inference should be drawn that 
applt. ** permitted ” the song to be 
sung, & therefor© there was no Infringe- 
ment of copyright within Copyright 
Act, 1011 (0. 40), 8. 2 (3).— Corporation 
OP City of Adelaide t>. Australasian 
Performing Right Assoon., Ltd. 
(1028), 40 O. L. R, 481 ; (1928J Argus 
L. R. 127.— AUS. 

486 I. Bg mechanical contrivance — 
Consent to manxifajctwre.} — Deft, applt. 
made certain gramophone records in 
New South Wales of a song in which 
pltf.'s copyright existed, & which, 
apart from Oop 3 rrlght Act. 1912, s. 19. 
would havo hoen an infringement 


of pltf.*B copyright. Gramophone 
records of the song in which pltf.’s 
copyright existed had been made in 
England, Sc also in America with the 
consent of the owner of the oopyright 
before the alleged infringement in Now 
South Wales : — Held : proof of the 
consent given by pltf. reap, to the 
manufacture of oontrivanoes in England 
was sufQoient to satisfy the condition 
imposed by British Copyright Act, 
1911, 8. 19 (2) (o) ; Federal Copyright 
Act, 1912, brings into force in Australia 
British Copyright Act, 1911, & con- 
sequently, the making of contriYanoes, 
with the consent of the owners of the 
oopyright, in any part of the area to 
which the Act applies, releases the 
work throughout the area of the 
operation of tiie Act. — Gramophone 
Co., Ltd. v. Leo Feist Incorporated, 
[1928] V. L. R. 420 ; 49 A. L. T. 196 ; 
[1928] Argus L.R. 267 ; ojOTct, 41 C. L. R. 
1.— AUS. 

488 il. Broadcast records .] — 

Pltf. was the owner of the performing 
right in certain musioal works. With- 
out the authority of pltf. deft., a 
wireless broadcasting co., broadcast 
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those works by reproducing them from 
CTomophone records Sc pianola rolls : — 
Held : deft, had thereby committed 
an infringement of pltf.’s copyright in 
the musical works. — Australasian 
Performing Right Assoon., Ltd. v. 
3DB Broadcasting Co. Proprietary. 
Ltd,, 11929] V. L. R, 107 ; [1929] 
Argus L. R. 109.— AUS. 


4881. By sale of records.] — Gramo- 
phone records which Infringe oopyright 
are ** infringing copies ” of a work 
within Imperial Copyright Act, 1911, 
B. 33, — Albert v. Hoffnung Sc Co., 
Ltd. (1921), 22 S. R. N. S. W, 76; 
39 N. S. W. W. N. 5.— AUS. 


so. By broadcasting.] — Defts,, who 
carried on, for reward, the business of 
broadcasters, included in their pro- 
grammes, caused to be sung by vocalists 
in thoir studio & brocuicast, certain 
musical works, of tho copyright in 
which pltf. was the owner : — Held : 
defts. had infringed pltf.’s copyright. — 
Chappell Sc Co., Ltd. v. Associated 
Radio Co. of Australia, Ltd., [1926] 
V. L. R. 350; 47 A. L. T. 12; 31 
Argus L. R. 297. —AUS. 
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92 L. J. K. B. 8H! 129 L. T. 663; 39 
T. L. B. 460 ; 68 Sol. Jo. 83, 0. A. 

Amiotatiimit : — Consd. Evans v. Hnlton (1924), 131 L. T. 
534. Befd. Performing liigrbt Soc. v. Mitohell & Booker, 
11924] 1 K. B. 762 ; Falcon v. Famous l^layors Film Co. 
(1925), 42 T. L. II. 91. 

489b. Effect of 1911 Act, s. 1 (2).]— The 

word ** authorise ” in the above sub-sect, is 
superfluous, & there is nothing in the sub-sect, 
which cuts down the liability under sect. 2 (1) 
of the Act, in respect of an infringement of 
copyright. 

Defts., who were the occupiers of a dancing 
hall, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agreement provided that the band should 
not, in the music played, infringe any copy- 
right, & should be liable for damages & costs 
caused by any infringement. There was also 
a notice posted in the haU that “ only such 
music as may bo played without fee or licence 
is allowed to be played in this hall.’* On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs., 
without pltfs.* licence ; but defts. did not 
know, & had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction : — Held : on its true con- 
struction, the agreement between defts. A- 
the band constituted the latter the servant 
of defts., & not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, s. 2, for 
the infringement of copyright ; A pltfs. 
were entitled to damages & an injunction. — 
Performing Rigut SociE'ry, v . 

Mitchell & Booker (Palais de Danse), 
Ltd., [1924] 1 K. B. 702 ; 93 L. J. K. B. 306 ; 
131 L. T. 243 ; 40 T, L. R. 308 ; 68 Sol. Jo. 539. 

Annotations: — Consd. Evans v. Hnlton (1924), 131 L. T. 
534. Refd. Falcon r. Famous Players Film Co. (1925), 
42 T. L. R. 91. 

489c. Local authority engaging band.] — Per- 

forming Right >Society, Ltd. v. Bray 
Urban District Council, No. 389a, ante. 
Sec, also, Nos. 394a, 510, 510a. 

502. Add* Annotation : — Refd. Harms . (Incor- 
porated) V, Embassy Club (1926), 43 T. L. R. 
21. 

506a. Room to which public admitted 

on payment — Ordinarily used for other pur- 
purposes.] — Russell v* Smith, No. 99a, ante. 

507. Add, Annotations: — Consd. Harms (Incor- 
porated) V. Embassy Club (1920), 43 

T. L. R. 21. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 543. 

509. Add. Annotation : — Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

510. Add, Annotations: — Consd. Performing Right 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 
702 ; Falcon v. Famous Players Film Co. 
(1925), 42 T, L. R. 91. 

510a. .] — Falcon v. Famous Players Film 

Co., Ltd., No. 16a, ante. 

See, also, Nos. 394a, 489a, 489b, ante. 

513a. .] — Pltfs. were the publishers 

of a magazine, published in America at fre- 
quent intervals, called Adventure.’* Defts. 
proposed to publish a monthly magazine 
(‘.ailed “ Hubchinson’s Adventure Story 
Magazine,” In an action by pltfs. to restrain 
such publication : — Held : where any one 


adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 
“ Adventure,** Sg on the evidence no real con- 
fusion existed between pltfs.’ & defts.’ 
periodicals. — ^Ridgway Co. v, Hutchinson 
(1923), 40 R. P. C. 335. 

523a. Title of film.] — (1 ) Pltfs, who were the 

trustees of the wiU of the late S. H., the 
author of a play called ** The Younger 
Generation,” brought this action to restrain 
defts., Film Booking Offices, Ltd. & Universal 
Pictures, Ltd., from selling, letting for hire 
or exhibiting in public a cinematograph film 
under the title ” The Younger Generation ” 
in such a way as to represent to the trade 
or public that such cinoma<tograph film was 
a film version of the play by B. H. Tlie play 
was first performed in Manchester in 1910, 
& in 1912 it was produced in London & 
subsequently was performed at intervals by 
touring companies up to the commencement 
of the action. The play was published in 
1910 & the demand for copies was still active. 
There was a continuing demand for the play 
in respect of amateur performances. Three 
films having nothing in common with the 
subject-matter of, & from their nature un- 
likely to be confused with, the pltfs.* play 
liad been shown in this country under the 
title “ The Younger Generation ” in the 
years 1913, 1915, & 1926. Defts.* film was 
released for exhibition to the public in 
8ept. 1929: — Held: the evidence fell short 
of establishing the fact that the title “ The 
Younger Generation ” used in connection 
with a film meant in the mind of the film- 
going public a film based on the play of that 
name by S. H. 

(2) Defts., Universal Pictures, Ltd., by 
their defence denied all liability to pltfs., 
& at the same time paid five guineas into 
ct, in satisfaction of any claim for damages 
& offered to submit to an injunction or to 
give an imdertaking in the terms claimed by 
pltfs. Upon the undertaking being drawn 
up these defts. refused to pay pltfs. the costs 
of a motion for an interlocutory injunction 
wliich they contended should be apportioned 
between defts. Accordingly the action was 
continued against these defts. No order 
was made on the motion except costs to be 
costs in the action. The action against both 
defts. was dismissed with costs. — Houghton 
V. Film Booking Offices, Ihd. (1931), 
48 R. P. C. 329. 

Annotation. As to (1) Refd. Samnolson v. Producers Dis- 
tributluff Co. (1931), 48 It. 1>. O. 447. 

523b. ,] — ^Pltf., whose professional name 

was L. W., wrote a sketch which was first 
produced under the title Washing a Car.*’ 
He sent it to G. C., a comedian, who thought 
he ccmld improve it, A only left in eight 
passages of pitf.’s, the dramatis personoe & the 
mise-en-scine. The sketch so altered was 
produced, & after a time was called ** The 
New Car.” In 1928 it was acted for six 
months by G. 0., & in 1930 was acted by him 
at a Command Performance. Afterwards a 
paragraph appeared in a newspaper : ” The 
King’s Enjo^mient. ... It was George 
Clarke in Laurie Wylie’s capital sketch * The 
New Oar ’ who first set the fun goi^.’* Pltf. 
had received payment for the scenic rights of 
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the sketch. Defte. then made a fUra which 
in fact did not follow the lines of The Now 
(.to,** but in May, 1980, they sent a notice 
to the newspapers : The man who made the 
Queen laugh, George Clarke, in ‘ Hi s First 
Car,* Come & see the talking version, 
A. P. 1). O. Picture.** The writ was then 
issued by pltf. for damages for passing off & 
for an injunction ; defts. paid £6 into ct. in 
satisfaction of all clahus. On a motion in the 
action delts. undertook not to repeat the 
advertisements until trial. Defts. shoitly 
after giving the undertaking, made an 
announcement at a trade performance that 
their film “ His First Car ** had no connection 
with a sketch by Laurie Wylie entitled 
“ Washing a Car ** or “ The New Car.*’ 
Pltf. had parted with the performing rights 
of his sketch for live yeai*s from 1928. The 
judge held that pltf. was the owner of the 
copyright in the sketch “ The New t^ar,** & 
entitled to prevent defts. from passing off 
their film as a film version of that sketch. 
The injimction was not granted owing t<i 
what was said by the diicctom of deft. co. 
at the trial preventing its ne<iessity, but an 
inquiry was ordered as to damages : — HiM : 
in substance the sketch renamed “ The New 
Car ” was the production of pltf., who was 
entitled to the copyright in it ; there had been 
an attempt to pass off & the action was 
riglitly made a passing off action, though 
by what had taken place at the trial an in- 
junction had becomt) unneciossary, pltf. was 
entitled to go to tidal. The inquiry as to 
damages was not necessary, however, as the 
£5 paid into ct. was sufficient, having regard 
to the fact that pltf. had parted with his film 
rights for fivt! years ^ that there had appeared 
sliortly alter the advertisements an account 
in the newspapers of the interlocutory pro- 
ceedings, & having regard to the announce- 


ment made at the trade show. Decision 
affirmed, with the exception that the order 
for an inquiry as to damages was held to be 
unnecessary. — Samuet.son v. Producebs Dis- 
tributing Co., Ltd., [1982] 1 Oh. 201 ; 101 
L. J. Ob. 108 ; 140 L. T. 87 ; 48 H. P. C. 
680, C. A. 

526. Add. Annoiaiion : — Consd. Performing Itight 
Soc. V, London Theatre of Varieties, [1924] 
A. C. 1. 

531. Add* Annotations: — As to (1) Consd. Falcon?;. 
Famous Players Film Co. (1925), 42 T. L. R. 
91 . Refd. Performing Right Soc. v. Mitchell 
& Booker, [1924] 1 K. B. 702. 

536. Add. Annotation : — Refd. Osbourne v* Dent, 
[1925] Oh. 309. 

546a. Joint tortfeasor.]- -Where printers 
know that what they are printing is a piracy, 
A; the i)urpose8 for which it is intended to 
use the pirated coi)ies when delivered, they 
are tortfeasors, jointly with the persons for 
whom such copit*s are printed, A are jointly 
liable in damages to the persons whose copy- 
right is infringed. — Lamb v. Evans, 11895] 
W. N. 150. 

548. Addi Annolaiions : — to (1) Refd. Musical 
Performers’ Protection A ssocn., I^d. v. British 
Jntcrnational Pictures, Ltd. (1930), 40 T. L. R. 
485. As to ^{2) Refd. llavnes v. Aldridge 
Colliery Co. (1923), 130 L.' T. 282; Hughes 
V. Satchell (1925), 134 L. T. 03. Generally, 
Mentd. A.-G. f. Sharp (1930), 99 L. J. Oh. 441. 

553. Add. Annotation : — Consd. Performing Right 
Soc. V. Ciryl Theatrical Syndicate, |1924J 1 
K. B. 1. 

555. Add. Annotation : — Consd. Performing Right 
Soc. Cirvl Theatrical Syndicate, [19241 1 

K. B. 1. 

560a. Printer & person ordering pirated 

copies.] — Lamb v. Evans, [1895] W. N. 160. 


Part XIV. — Remedies. 


601. Add. Annotation : — Consd. Macmillan v. 
Cooper (1923), 23 L, J. P. C. 113. 

635a. .] — Macmillan A Co. v. Cooper, No. 

92a, ante. 

638. Add. Annotation : — Consd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 

A. 0. 1. 

642. Add. Annotation : — Consd. Performing Right 
Soc. V, London Theatre of Varieties, [1924] 
A. C. 1. 

644. Add. Citations :--Affd., [1924] A, C. 1; 93 
L. J, K. B. 33 ; 130 L. T. 450 ; 40 T. L. B. 
52; 08 Sol. Jo. 99, H. L. 

Add. Annotations : — Refd. Imperial Tobacco I 
Co, of India v. Bonnan, [1924] A. C. 755; 


Drabble ?•. Hycolite Manufacturing (’o. (1928), 
44 T. L. R. 204. 

657a. .] — Astra-National Produc- 

tions, Ltd. V . Neo-Art Productions, Ltd., 
[1928] W. N. 218. 

670a. After payment into court with 

denial of liability.] — H oughton v. Film 
Booking Offices, Ltd,, No. 623a, ante. 

693. Add<* Annotations :—-Asio (1 ) Consd. Preston t’. 
Raphael Tuck, 11020] Ch. 607; Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 40 T. Tj. R. 
485. 

694a. Sale must be of work represented to be 

unaltered.] — Pltf., the author of two original 


PART XIIL SECT. 2. 

681 ii. Of performing rights .] — 

An assocn. was tlio registered owner of 
the performinsf rlghta of two pieces of 
muBio, & pltf. in a suit to restrain 
deft, from permitting the use of his 
hall for infringing oopyiights. Another 
pltf. was the assignor of those rights, 
but there was no evldonoo that he was 
the legal owner of tho remaining part 
of the copyright : — Held : the assocn., 
as the le^ owner of the performing 
rights, could maintain tho suit, — 

ATJSTRAUAir PHIRFOBMING RTOflT 


Assocn. & J. Leist, iNooRPORA'rED v. 
Turner & Son (1927), 27 S. R. N. S. W. 
344 ; 44 N. S. W. W. N, 7C.— 'AUS. 

PART XIV. SECT. 2, SUB-SECT. 1. 

570 ii. .1 — A person, whose 

copyright in a book has been infringed, 
is entitled to demand delivery of all tho 
copies of the offending work in the 
possession of the person who has 
infringed the copyright, & pa 3 niient of 
tho full price received by such person 
for all copies of the work wliich have 
been sold. — Bbaby v. Donaldson, 
[1926] App. D. 387.— S. AF. 
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PART XIV. SECT. 3. 

sp. U^ider Cojrirright Act, It. S. C.. 
1906 ( 0 . 70).] — Pltf. seeking to renjovor 
penalties under sect. 39 of the above 
Act cannot succeed if the ct. is satisfied 
that, in committing the act or tho acts 
charged as an Infringement of copy- 
right, deft, did not act “ with in- 
tent to evade the law.” — N ational 
Breweries v. Paradis, [1925] 3 
D. L. K. 875 ; [1925J S. C. R. 606; 
affg., [1924] 1 D. L. R. 1082 ; 30 
n. L. N. S. 429.— CAN. 
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drawings, sold the copyright to defts. Defts. 
afterwards published & sold two drawing, 
which were made by alterations of pltf.’s 
original drawings, but which had titles differ- 
ent from the titles of pltf/s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pltf.’s. Pltf. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character & could be recog- 
nised without bearing her name, she 
claimed an injunction & penalties under 
sect. 7 of the above Act : — Held : to satisfy 
the sect- there must be a selling or publishing 
in conditions under which, to the knowledge 
of the seller or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the form in which it 


was sold or published, & since, although 
there was in many of pltf.^s* productions a 
measure of distinctiveness, the mere seeing 
of defts.* productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed. — 
Preston v. Baphaet.. Tttck & Sons, [1926] 
Oh. 667 ; 95 L. J. Oh. 382 ; 135 L. T. 93 ; 
42 T. L. B. 440. 

700a. Under Dramatic & Musical Performers^ 
Protection Act, 1926 (c. 46) — Effect of Act — 
No right of property given.] — Above Act 
does not give a right of property to persons 
who perform a musical work for the purpose 
of enabling another person to make a record 
of it. — Musical I^erforivikrs* Protection 
Assocn., Ltd. v. British International 
Pictures, T^td. (1930), 46 T. L, B. 485. 
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VoL Xm. Cases 1— 152a. 


CORONERS. 

Part I. — Status of Coroner and Coroner’s Court. 

1. Add, Annotation : — Generally, Refd. R. v. Divine, Ex p. Walton, [1930] 2 K. B. 29, 


Part III. — Appointment and Removal of Coroners. 


14. After this case add : — 

.] — See, now, Coroners (Amendment) Act, 

1926 (c. 59), s. 1. 


23. After this case add : — 

Abolition.] — See Coroners (Amendment) Act, 
1926 (c. 69), s. 4. 


Part IV. — Remuneration and Compensation payable to 

Coroners. 

37. In place of cross-references before this case, 48. -After this case add : — • 

“ See, now. Coroners (Amendment) Act, 1926 .] — See note after No. 23, ante, 

(c. 59), s. 6.’’ 


Part VI. — Deputy Coroners. 

108. To cross-reference before this case add See Coroners (Amendment) Act, 1926 (c. 60), ss. 9-11.” 


Part VII. — Inquests 


137. Before this case add See, now, Coroners 
(Amendment) Act, 1926 (c. 69), s. 13.” 

147. Add, Annotation : — As to (2) Refd. R. v, 
Haslewood, Ex p, Margerison, [1020] 2 K. B. 
468. 

152a. Summoning regular jurymen — Im- 
proper.] — (1) Semble : for a coroner before 
an inquest is licld to take a person who is 
subsequently to serve on the jury, & 
privahdy investigate with him any of the 
facts of the case, whether or not it can be 
shown that there was anything in the nature 
of discussion between them, is contrary to 
public policy, “ misconduct ” at common 
law, &; ground for quashing the inquisition 
under Coroners Act, 1887 (c. 71), s. 6 (1). 

(2) Semble : the fact that at a view, by a 
coroner’s jury, of the scene of a collision 
where tWo vehicles had collided, a police 
constable, who had already been sworn 
mven evidence at the inquest, was allowed 
to p6int out to the jury where had been the 
marks in the roadway of the two vehicles 
which were said to have met, & where one 
of the vehicles had come to rest, the distance 
between which points the jm’y measured, is 

PART V, SECT. 1, SUB-SECT. 8,— A. 

52 Iv. Writ of fieri facias,] 

— If tho sherill of a Junsdlotlon is a 
(left., a writ of fl, fa, against his goods 


ground for quashing an inquisition under 
sect. G, sub-sect. (1), of the Coroners Act, 
1887 (c. 71), s. 6 (1). 

The ct. expressed the following opinions : — 

(3) The practice of summoning eleven 
jurors to serve on a coroner’s jury from a list 
or panel of only sixteen or seventeen persons 
in a large city so that some of tho same 
persons are summoned time after time, is 
very objectionable, & is n contrary to the 
principle of the jury system. The practice 
of calling a small panel of “ regular jury- 
men,” whether or not it is illegal, is im- 
proper. 

(4) Probably, as a general rule, it is better 
that a coroner should not accompany his 
jury upon a view of the scene of a collision 
between vehicles or upon a view of the 
vehicles. (6) But if he does so accompany 
the jury he should carefully abstain from any 
discussion of the case with the jury at such 
view. 

(6) A coroner is not bound to allow others, 
such as those concerned or their representa- 
tives, to be present on such a view by the 
jury. It is a matter for his discretion. 

(7) There is no statutory requirement that 

is a deputy sheriff appointed by the 
Oowu. — WILLIAMS V, KlOnAHUS, [1923) 

1 W. W. R. 1021 ; 32 B. C. R. 58.— 

CAN. 


may be directed to & executed by the 
coroner. The right to adopt this 
practice is not affected by Sheriffs 
Act. 88. 8, 9, or by the fact that there 
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the depositions of a witness at the coroner’s 
et. should be read over to him. The High 
()t. lias no right to add such a requirement 
Uy those whicii Parliament has enacted. 
Hut if a coroner thinks there is any un- 
certainty as to what a witness meant, & 
particularly if a witness, before ho signs his 
deposition, requests that it be read over to 
him, the coroner ought to do so. No doubt 
a witness would be entitled to refuse to sign 
until this had been done. — R. v. Divine, 
Ex p. Waeton, [1930] 2 K. B. 29 ? 99 L. J. 
K. B. 433 ; 143 L. T. 236 ; 94 J. P. 129 ; 46 
T. L. R. 321 ; 28 L. G. R. 283, D. G. 

153. To cross-reference before this case add “ See 
Coroners (Amendment) Act, 1926 (c. 69), 
s. 14.” 

156a. -.] — The failure by a coroner at an 

inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner Sc 
order an inquest i/O be held. — R. v* Hasle- 
wooD, Ex p. Margerison, [1926] 2 K. B. 
468 ; 95 L. J. K. B. 975 ; 136 L. T. 276 ; 90 
J. P. 158 ; 42 T. L. R. 746 ; 70 Sol. Jo. 906 ; 
24 L. O. R. 505, D. C. 


Sub-sect. 4a. — ^View’ of Place. 

165a. Whether coroner should accompany Jury.] — 

R. r. Divine, Exp. Walton, No. 152a, an/e. 

165b. Duty of coroner — Not to discuss case with 
Jury at view.] — R. v. Divine, Ex p. Walton, 
No. 152a, ante. 

165c. Presence of persons other than Jury — Dis- 
cretion of coroner.] — R. v. Divine, Ex p. 
Walton, No, 152a, ante. 

171a. .] — R. V. Divine, Ex p. Wai.ton, No. 

152a, ante, 

180. For cross-reference before this case add “ See, 
now. Coroners (Amendment) Act, 1920 (c. 69), 
ss. 21-24.” 

186. Before this case add “ See, now, Coroners 
(Amendment) Act, 1926 (c. 59), s. 20.” 


193. For cross-reference before this case, 

now. Coroners (Amendment) Act, 1926 (c. 69), 
s, 16.” 

287. Add. AnrwtationB : — As to (5) Retd. R. v. 
Divine, Ex p. Walton, [1930] 2 K. B. 29. 
As to (6) Refd. R. v. Divine, Ex p. Walton, 
[1980] 2 K. B. 29. As to (7) Refd. R. v. 
Divine, Ex p. Walton, [1930] 2 K. B. 29. 
Generally, Refd. R. v. Haslewood, Ex p. 
Margerison, [1926] 2 K. B. 468. 

808a. Coroner present during Jury’s deliberations.] 
— At the conclusion of the evidence in an 
inquest the jury retired, & after some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour ; — Held : in going into 
the jury room during the deliberations of 
the jury, the coroner was ^ilty of miscon- 
duct, & the inquisition must be quashed & a 
fresh inquest held before the coroner for an 
adjoining district. — R. v. Wood, Ex p, 
Anderson, [1928] 1 K. B. 302 ; 97 L. J, K. B. 
113 ; 138 L. T. 224 ; 91 J. P. 186 ; 44 T. L. R. 
23; 25 L. G. R. 501; 28 Cox, C. 0. 446, 
D. C. 

Annotation!*: — Consd. B. v. Divine, Ex p. Walton, [1930] 2 
K. B. 29. Refd. Hobbs v. Tinllng, Hobbs v. Nottingham 
Journal, [1929] 2 K. B. 1. 

308b. Private investigation by coroner & member 
of Jury.] — R. v. Divine, Ex p. Walton, 
No. 152a, ante. 

310. Add. Annotation : — Refd. R. v. Divine, Ex p. 
Walton, [1930] 2 K. B. 29. 

313. Add. Annotation : — Refd. R. v. Divine, Ex p. 
Walton, [1930] 2 K. B. 29. 

xi. Other Cases. 

320a. Permitting constable to give information to 
Jury at view.] — R. r. Divine, Ex p. Walton, 
No. 152a, ante. 

345. After this case add:--- 

To adjourn inquest until termination of 
criminal proceedings.] — See Coroners (Amend- 
ment) Act, 1926 (c. 59), s. 20. 

403a. As to Insanity.] — Re Pittb, Cox v. 

Kilsby (1931), as reported in 47 T. L. R. 293. 

408. Add. Annotations : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284; Re 
Pitts, Cox Kilsby (1931), 47 T. L. R. 293. 


PART VII. SECT. 4, SUB-SECT. 4. 

168 i. Eaeential to jurisdictim. of 
ooremer.] — liesp., a justice of tbo poacjc, 
began on Oct. 17, 1929, an Inquiry 
into the death of a young woman who 
had died from taking stryclinlno on 
Aug. 20, 1929. Her body had t>een 
subjected to a post-mortem examina- 
tion by the Govt, medical ofilocr, & 
bnriod soon afterwards, without having 
been viewed by lesp. At the inquiry, 
resp. was asked by counsel, on behalf 
of a subpoenaed vdtness, whether he 
had received a requtjst in writing, but 
refused to rfve any such information. 
Upon application by the witness in 
question for a prohibition directed to 


reap., & restraining him from proceed- 
ing further with the inquiry : — Held : 
it was immaterial whether he had 
received a written request to hold such 
Inquest, stnoo his jurisdiction arose 
independently of it ; notwithstanding 
the abolition of the coroner's jmy by 
Inqu(?at8 of Death Act, 1866, s. 6, 
he had no jurisdiction to hold the 
inquiry except mper visum corporis ; 
8c appet. was entitled to proliibltlon. 
— R. V. Staines, Ex p. O'Connor 
(19.30), S. R. (Q.) 142 ; 24 Q. J. P. 19.— 
AUS. 

PART VII. SECT. 4, SUB-SECT. 6. 

■a. Refusal of witness to (estifu — 


Power of coroner to imprison for con- 
tempt.] — A coroner has power to 
imprison for contempt witnesses who 
refuse to testify when present at an 
inquisition held by him, even though 
they wore not duly summoned or in auy 
way ordered to appear, but were 
brought nolens volens before him by 
the police when in their custody after 
being arrested without warraut. — R. 
V, Little, R. v. Miller (Man.), [1926 
2 W. W. R. 762 ; 46 Can. Grim. Gas. 
13G.-~CAN. 

PART VII, SECT. 6, SUB-SECT. 6.— 
A. (b) V, 

n. Hoad now “ 808a i.*' 
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VdL Xm—Oorporations. Gases 41— 345a. 


CORPORATIONS. 


Part I. — Nature 

4?1. Add. Annotations : — Retd. Mackenzie- 
Kennedy v. Air Ck)uncil, [1927] 2 K. B. 617 ; 
Metropolitan Meat Industry Board v, Sheedy, 
[1927] A. 0. 899. 

79. Add, Annotations : — Reid. Everett v. Griffiths, 
[1924] 1 K. B. 941; Aylott v. West 'Ham 
Oorpn., Sisson v. West Ham Corpn. (1926), 
90 J. P. 99. 

1 33a. .] — legacy was given to the 

Provost & Fellows of Queen’s College. The 
proper name of the corpn, was ** The Provost 
& Scholars ” : — Held : the Provost & 
Scholars were entitled. — Queen’s College, 
Oxford v. Sutton (1842), 12 Sim. 521 ; 
11 L. J. Ch. 198 ; 6 Jur. 906 ; 69 E. R. 1233. 

176. Add, Annotations: — Dlstd. Houghton v, Not- 
hard, Lowe & Wills, [1927] IK.B. 216. Refd. 
Underwood v. Bank of Liverpool, Underwood 
V, Barclays Bank, [1924] 1 K. B. 776 ; Liggett 
(Liverpool) v, Barclays Bank (1927), 137 L. T. 
443. 

179. 'Add, Annotations : — Consd. Lloyds Bank v. 


and Attributes. 

Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Greenwood v. 
Martins Bank, Ltd. (1031), 47 T. L. R. 607; 
Bottornley v, Bannister (1931), 101 L. J. 
K, B. 46. 

181. Add, Annoiaiions: — Apld. Kreditbank Cassel 
G. M. B. H. V, Schenkers, [1927] 1 K. B. 826. 
Folid. South London Greyhound Race- 
courses, Ltd. V. Wake (1930), 74 Sol. Jo. 820. 
Refd, Slingsby v. District Bank, Ltd. (1031), 
47 T. L. R. 687. 

After this case add c 

— See, also, Companibw, 

No. 1794a, ante, 

182. After this case add : — 

Presumption of due execution of deed .] — See 
Law of Property Act, 1926 (c. 20), s. 74. 
182a. What amounts to deed — Share certifi- 

cate.] — South London Greyhound Race- 
courses, Ltd. V, Wake, [1931] 1 Ch. 496, 603. 
190. Add, Annotation : — Retd. Stoke Newington 
B. C. V. Richards (1929), 45 T. L. R. 660. 


Part II. — Creation of Corporations. 

ZiS. Add. Annotation: — Refd. Blundy, Clark & t>. Air Council, [1927] 2 K. B. 617. 

Co. V. liondon & North Eastern Ry. Co.. 304. Add. AnnotaUon ; — Befd. Re British Colanesc, 
[1031] 2 K. B. 334. Ltd., Patents (Nos. 326777 & 320778) (1032), 

265. Add. Annotation; — Refd. Mackenzie-Kenned y 40 B. P. C. 283. 


Part III.— The 

326. Add, Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

326a. S.P. — ^Brownscombe v. Johnson (1898), 78 
L. T. 266 ; 62 J. P. 326 ; 19 Cox. C. C. 25 ; 14 
T. L. R. 328 D. C. 

327, Add, Annotation : — Refd. Edwards t?. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

340, Add, Annoiaiions : — Folld. Dodd v. Amalga- 
mated Marine Workers* Union (No. 2) (1923), 

93 L. J. Oh. 100. Consd. Dodd v. Amalga- 
mated Marine Workers’ Union (1923), 129 
L. T. 401. 

340a. -.1— Trade Union Act, 1871 (c. 31), 

s. 14, & sched. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the tmio^ “ under proper conditions.” That 
ri^t entitles a member to inspect them by a 
skilled accountant, but the accountant 


Members. 

should not be objectionable to the union on 
personal grounds, & should undertake not to 
disclose tlie information obtained bv him 
except to his client. The fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting mala fide, & for purposes hostile to 
the union, does not give them an implied 
discretion to refiwe the inspection. The 
onus of establishing that the right of inspec- 
tion should not be exercised lies on the trade 
union. — Dodd v. Amalgamated Marine 
Workers’ Union, [1924] 1 Ch. 116 ; 03 
L. J. Ch. 100 ; 129 L. T. 819 ; 40 T. L. R. 
44 ; 68 Sol. Jo. 117, 0. A. 

Trade unions generally, see Trade & Trade 
Unions. 

346a* .] — Dodd v. Amalgamated Marine 

Workers* Union, No. 340a, ante. 


PART I. SECT. 1. 

7 V. .] — The effect of incorpor- 

ating a number at persons Into a body 
corporate is to make that body cor- 
porate a separate legal entity or 
persona. 

The inridlcal oonceptlon of a body 
corporate under the Indian law Is not 
different from that under the English 
law. — Hakihab I'kabad v. Bansi 
Missm (1932), I. L. H. 11 Pat. 174.— 


PART I. SECT. 2, SUB-SECT. 2. 

sa. Miner*s union.\ — Cbntbe Star 
Mining Co., Ltd. v. Hossland Miners* 
Union (1902), 9 B. 0. R. 190.— -CAN. 


PART I. SECT. 2, SUB-SECT, 3. 

Bd. Sheriff — Of Bomhay.] — Held: not 
a oorpn. sole.— B ombay (8hebipi<') v. 
HuKMOJf Motaji & Co. (1926), I. L. E. 
51 Bom. 749.— IND. 


PART I. SECT. 4, SUB-SECT, 6.— U. 
if. Conriefion,]— A oorpn. can be 
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convlctod of an offence only imder 
the exact name which it l(^lly 
possesses. — R. v, Peltssikbs, Ltd., 
[1920] 1 D. L. R. 574 ; [lt^'16] 1 

W. W. R. ISU; 45 Can. Grim. Oas. 
161 ; 35 Man. L. R. 404.— CAN, 

PART II. SECT, 8. SUB-SECT. 1. 

sg. Commissions created by munici- 
j)aiities^ Under New Brunswick Electric 
Power Act, 1920.] — St. John Power 
O oMinssiON r. New System Laundry, 
Ltd. (N. B.), [19281 2 D. L. R. 661.— 



Cases 416~861a. English and Empire Digest Supplement, 


Part IV.- 

416. Add, Annotation : — ^Refd. Cotter v. National 
Union of Seamen, [1920] 2 Cli. 58. 

421. Add, Annotaiion : — Reid. Everett v, Griffiths, 
[1924] 1 K. B. 941. 


Part V. — Election to 

683. For “ How tested — Not by mandamus directed 
against person elected.] ’’ read How tested 


-Officers. 

474. Add, Annoiation : — Refd. Cayzer, Irvine v. 

Board of Trade, [1927] 1 K. B. 289. 

612. Add. Annotations: — Refd. Short v. Poole 
Corpn. (1925), 42 T. L. B. 107 ; Brown v. 
Dagenham U. D. C., [1929] 1 K. B. 737. 


Corporate Office. 

— Not by quo warranto directed against person 
elected.] '' 


Part VI. — Regulations and Bye-laws 


631. Add. Annotations: — Consd. A.-G. v. Denby, 
[1925] Ch. 696 ; Roberts v. Hopwood, [1925] 
A. C. 578. Apld. Everton v, Walter (1927), 
137 L. T. 594. Refd. Owner v. King (1922), 128 
L. T. 307 ; Mills r. L. C. C. (1924), 41 T. L. K. 
122 ; R. r. Roberts, Ex p. Scurr, [1924] 2 
K. B. 695 ; Short v. Poole Ocrpn. (1925), 42 
T. L. R. 107. 

652. Add. Annotaiion : — Refd. Everton v. Walker 
(1927), 137 L. T. 694. 

691. Add. Annotation: — As to (1) Refd. R. v. 
Minister of Health, Ex p. Yafle, [1930] 2 
K. B. 98. 


700a. -.] — Woolley v. Idus 

(1766), 4 Burr. 1951 ; 98 E. R. 16. 
Annoiaiiona: — Apld. York Corpn. v. Wolbonk (1821), 4 
B. & Aid. 438. Refd. Graves v. Colby (1838), 9 Ad. & El. 
356. 

707a. .] — Shaw v. Pope (1831), 2 

B. & Ad. 465 ; 109 E. R. 1215. 

736a. .] — Clark*s Case, No. 761, post. 

770a. Presumption of — From non-observance.] — 
A.-O. V. Middleton (1751), 2 Ves. Sen. 327 ; 
28 E. R. 210, L. 0. 

Annotations: — Refd. A.-G. v. Foundlinj? Hospital (1793), 
4 Bro. C. 0. 165 ; A.-G. v. Smythles (1836), 2 My. & Cr. 
135. 


Part VII. — Meetings 


794. Add. Annotaiion: — Refd. Neuschild v, British 
Equitorial Oil Co., [1926] Ch. 346. 

861a. Validity — Proxy by annual subscriber — 
What amounts to payment.] — ^By the rules 
of an infirmary, which is a voluntary assocn. 
supported by voluntary contributions, for 
the purpose of providing medical advice & 


assistance gratis, the medical officers are to 
be elected by the governors. Any pei*son 
subscribing one guinea or more annually is a 
governor during the continuance of his 
subscription ; on the occasion of the election 
of a candidate to the office of surgeon, all 
ladies, who are governors, subscribers of one 


PART IV. SECT. 2, SUB-SECT, 2. 


8h. Prooeeding by corporation against 
former member — Whether maintainable,] 
— Two of defts. & another were duly 
elected school trustees In Oct. 1873. 
In Dec. defts., without the concurrence 
of the third trustee, removed the school 
house from Its then site. In June. 
1874, the comrs. of schools dismissed 


the three trustees, & appointed three 
others. The newly appointed trustees 
brought an action of trespass against 
the two trustees who had removed the 
school house, & their servants, for 
sucli removal ; — Held : no action 
would lie at their suit against defts. 
for acts committed during their term 
of office. — School Section 16 Trus- 
tee's V. Cambron (1877), 11 N. 8. R. 
(2 R. & C.) 328.-~CAN. 


PART VI, SECT. 3, SUB-SECT. 2.— A. 

631 i. Test of reasonableness — General 
.l — Kvury bye-law, whether made 
under a power to prohibit or a power 
to restrain or a pvswer t<» regulate, must 
contain adequate inforuiatlon as to 
the duties of those who are to obey it, 
vSe such information must apiiear from 
t he byc-law itself. — Mlllick v. City of 
Briouto.v, [1928] V. L. R. 375 ; 49 
A. L. T. 249 ; [1928] Argus L. R. 209. 


PART VI. SECT. 3. SUB-SECT. 4. 

713 i. Whether bye-law void in toto .] — 
A municipal bye-law may bo good in 
part & bad in part. — Brown Transfer 
Co. V. Townshend (Sask.), [1927] 1 
W. W. R. 916.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

sk. Who may sue.] — ^W^hci*e the law 
resulting from the exorcise of a 
statutory power to make a byc-law 
operates for the general advantage of 
the public at large, none but the A.-O. 
may sue in respect of Its breach, — 
A.-G. & Lumlby V. T. S. Gill & Son 
P ry., Ltd., [1927] V. L. R. 22 ; [1927] 
Argus L. R. 223.— AUS. 

PART VI. SECT. 7. 

b1. Hye-laws made under statute — 
Not abrogated by repeal of statute .] — 
A bye-law passed by the police comrs. 
of a city in 1915, admittedly valid 
when passed, provided that it should 
not be lau-ful for any ponson to use any 
vehicle in the “ jitney bus sorvico 
for gain without being licensed so to 
do. S. had a “ Jitney *’ licence, but It 
expired on June 30. 1928. lie con- 
tinued to operate without a lioonoe, & 
was convicted of a breach of the bye- 

18 


law. The comrs. had ceased to issue 
jitney liiicnccs, because of an Ontario 
Statute passed in 1927, validating an 
agreeTnont between the city oorun. 
& a street railway co., which provided 
that the corpn. should not issue any 
new jitney licences, & that existing 
licences should not continue in force 
after June 30, 1928: — Held: the 
volltUty of the bye-law was not 
destroyed . — He Siiawra, [1929] 1 

D. L. R. 321 ; 50 Can. Oim. Cas. 267 ; 
63 O. L. K. 158.— CAN. 


sm. Statute forbidding future bye- 


Can. Cilni. Cas. 267 ; 

CAN. 


63 O. L. R. 158.- 


PART VII. SECT. 2, SUB-SECT. 1. - C. 

g i. Voting for impremer pay- 

ment- -Municipal Act, R. S. M., 1913 * 

Meaning of “ any oihei' purpose,"] 

Would v, IJEimiNOTON, [19321 2 

W, \V. R. 385 ; 4 D. L. K. 308.— CAN. 

PART VII. SECT. 3, SUB-SECT. 1.- D. 

836 i. Must be exercised in accordance 
with coTtsiitution.h—^jK v, Bora^kj 
(Sask.), [1926] 3 I). L. K. 916.^AN. 
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guinea per annum, whose subscriptions are 
not more than one year in arrear, are allowed 
to vote by proxy, other governors voting in 
person ; & all annual subscriptions become 
due on. Aug. 1, in each year. Pltf. was a 
candidate with two others at an election on 
Dec. 29, of a medical officer ; a governor 
tendered proxies for him which were refused 
by the chairman, on the ground that they 
appeared by their dates to have been signed 
before the persons signing them had become 
subscribers. The proxies were signed by 
persons who each, about the time of siting, 
paid over one guinea as a first subscription 
to the infirmary, to the governor who 
tendered the prpxies. Just before the meet- 
ing this governor gave the treasurer of the 
infirmary his cheq[ue for the whole amount, 
the treasurer giving liim a separate receipt 
for each guinea in the name of each person 
subscribing. The chairman declared one of 
the other two candidates elected, although 
pltf. would have the majority of votes, if his 
proxies had been received. The governor 


Part VIII. — Corporation 

865. Add, CUaiions : — suh nom, K. v, Sankey, 
5 Ad. A El. 423 ; 6 Nev. & M. K. B. 839 ; 
5 L. J. K. B. 255 ; 111 E. B. 1226. 


who tendered the proxies that same day 
stopped the payment of his cheque, but three 
days afterwards he paid the amount to the 
treasurer, Plf^, subsequently entered the 
infirmary, & claimed the right to do the 
duties of medical officer. Defts., who were 
the chairman & honorary secretary of the 
governors, resisted his claim & used force 
sufficient to turn him out, for which pltf. 
brought an action for assault at a county ct. 
The judge found a verdict for defts., on the 
ground that the subscriptions of those 
ersons, whose proxies were rejected, had not 
een paid before the election, but reserved 
the question for the ct. on appeal : — Held : 
these facts constituted payment before the 
election by the persons whose proxies were 
rejected, but the validity of the proxies 
might depend upon the intention of those 
persons to be annual subscribers ; also pltf., 
not having been in fact elected medical 
officer, could not question the validity of the 
election in this action. — ^Worthing’J’ON v, 
Hargood (1873), 27 L. T. 786 ; 37 J. P. 484. 


Books and Documents. 

Add, Annotation: — Dlstd. Newington L. B. v, 
Eldridge (1879), 12 Ch. D. 349. 

866. Add, Citations : — sub nom, B. v. Bye 
(Mayor), 2 Keny. 485 ; 96 E. B. 1253. 


Part IX. — Powers and Liabilities Generally 


880. Add, Annotaiioyis : — Apld. The Devon (1923), 
130 L. T. 448. Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159; 
Blundy, Clark & Co. v, London & North 
Eastern Kailway (1931), 100 L. J. K. B. 401. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K: B. 746; British Petroleum Co. 
V, A.-G. for Ceylon, [1926] A. 0. 147 ; Silver- 
man V, Imperial London Hotels (1927), 137 
L. T. 57 ; Guilfoyle v. Port of London 
Authority, [1932] 1 K. B. 336; Hall v, 
Brooklands Auto-Bacing Club (1932), 48 
T. L. B. 546. 

888. Add, Annotation : — Refd. Wimbledon & 
Putney Commons Conservators v, Tuely, 
[1931] 1 Ch. 190. 

891. Add, Annotations : — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v, Bloomfield ; 

A.-G. V, Carlton (1930), 142 L. T, 408. Apld. 
Orpen v, Haymarket Capitol, Ijtd. (1931), 


145 L. T. 614. Refd. Davies v, Winstanley 
(1930), 47 T. L. B. 104. 

898. Add, Annotation : — Apld. Orpen v, Hay- 
market Capitol, Ltd. (1931), 145 L. T. 614. 

902. Add, Annotations : — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v. Bloomfield ; A.-G. 
V, Carlton (1930), 142 L. T. 408. Refd. 
Suttlo V, Cress well (1925), 42 T. L. B. 75. 

902a. .] — A limited co. is not liable to 

the penalties prescribed by the above sect., 
but directors, who have issued a proposal 
jointly with a limited co., are liable. They 
are, however, liable only for one penalty 
between them in respect of each offence 
committed. — ^A.-G. v, Walkergatb Press, 
Ittd. ; A.-G. V, Bloomfield ; A.-G. v. 

Carlton (1930), 142 L. T. 408 ; 94 J. P. 90 ; 
46 T. L. B. 177 ; 74 Sol. Jo. 106 ; 28 L. Q. B. 
235 ; 29 Cox, C. C. 68. 


PART VIII. SECT. 3. 

878 i. By strangers — Ratepayer — Jn 
Ontario .] — JorrRNAL Pbintino Co. v. 
MoVibtv (1916), 33 O. L. II. 16C; 7 
O. W. N, 633, 796 ; 21 D. L. II. 81.— 

CAN. 


PART IX. SECT. 1. 

sa. T^rercisc of— Must he hy hyc-law,] 
^ In Ontario, w)ien a nmniclpul oonnoil 
is acting under the Municipal Act, its 
powers must bo exorcised by bye-law 
unless it Is otherwise expressly 
authorised. — Doxovan v, Bellkvillio, 
[19301 8 D. L. R. 434 ; 65 O. L. K. 
^ 


PART IX. SECT. 2, SUB-SECT. 1. 

ri. British Columbia Govern- 

ment Ldguor Act, sa. 26, 46 — Does not 
include Army db Navy Veterans in 
Canada ( Victoria Unit) — Branch associ- 
ation established by corporation ,] — 
11. r. ViCTORTA Unit (Army & Navy 
Vktkkans), 119211 3 W, W. R. 694; 
66 D. L. ll. 612 ; 36 Can. Crim. Cas. 
28.5; 30 B. C. H. 248.--CAN. 

r ii, Luiuor Act, 1912, s. 166 — 

Inoticdcs corporation.] — Smith v. Tro- 
OADERO Dansant, Ltj>., [1927] S. R. O. 
39 ; 21 Q. J. P, 6,— AUS. 

Interpretation Act, 
1924 — Includes company — Order in 
Council relating to summary offences ,] — 

19 


On Jan. 11, 1930, an Order in Council, 
called Samoa S^tions Organisations 
Regulations, 1930, was made under 
Samoa Act, 1921, s. 46, being primarily 
directed at an organisation known os 
tho “ Man,** which had been creating 
very Berioua trouble in Samoa : — Held ; 
(except in the i)articular sub-olanses of 
clause 3 of the regulations in which it 
ai)poaPS from the context that 
“ person ** is to be road as moaning 
omy a physical person, in the constna;- 
tion of the Order In Council I'clating to 
offences punishable on summary con- 
viction tho expression ** person must 
bo coustrued according to tho Acts 
Interpretation Act, 1924, as including 
a CO. — Nelson (p. F.) & Co., Ltd. v. 
POLICE, [1932] N. Z. L. R. 337.— N.Z. 
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903a. Settled Land Act, 1925 (c. 18). ss. 19 (1 ), 

20 (1).] — The above sub-sects, are applicable 
to a corpn., because the words “ person of 
full age ” are used throughout the new 
legislation in contrast with the word “ in- 
fant/’ & merely mean ** not being an infant/’ 
so that they are appropriate to a corpn . — Re 
OAItNAKVON’S (EAKL) CUBSTERFIELD SETETLISD 
Estates, Re Oarnaiivon’s (Earl) Highclkee 
Settled Estates, [1927] 1 Ch. 138; 96 
L. J. Ch. 49; 136 L. T. 241 ; 70 Sol. Jo. 977. 

AnnMati/yns : — Befd. Allnfffcon &■ L. O. C.*s Contract, (19271 
2 Ch. 253 ; He Ogle»8 S. B., (1927J 1 Ch. 229 ; He Pedlcy, 
Wallace v. Wallace, 11927] 2 Ch. 168. 


903b. Sunday Observance Act, 1781 (c. 40).]-— 

A limited co. can be the “ keeper ” of a 
house, or a person managing or conducting 
an entoriainment,” within Sunday Observ- 
ance Act, 1781 (c. 49), s. 1. But, where a 
CO. has committed an offence against that 
sect., the dii‘ectors are not liable merely 
because they are directois. To make the 
directors liable under sect. 2 of the Act 
there must be evidence that in respect of a 
particular Sunday they acted as persons 
having the management of the house. — 
Orpen V, Haymabket Capital, Ltd. (1931), 
14o L. T. 614 ; 95 J. P. 199 ; 47 T, L. 11. 
575 ; 75 Sol. Jo. 589 ; 29 L. G. li. 616 ; 29 
Cox, C. C. 348. 

907a. Local tramway Act.] — ^A local tramway 

Act authorised the Board of Trade to make 
bye-laws providing that engines should be 
brought to a stand at cross streets, & a 
penalty was imposed on any person offending : 
— Held : the word “ person ” included a 
CO., & there was no contrary intention to that 
effect shown in the other words of the sect. — 
St. Helens Tbai^cways Co. v. Wood (1891), 
50 J, P. 71, D. O. 

910. Add. Annotation : — Consd. Re Gibbs & 
Houlder’s Lease, Houlder v. Gibbs, [1925] Ch. 
575. 


911. Add. Annotation : — Refd. Curtis Moffat v* 
meeler, [1929] 2 Ch. 224. 

914. For ci*oss-referen<jes before this case read 
“ See, now, S. C. J. (Consolidation) Act, 1925 
(c, 49), s. 161. 

922. Add. Annotaiimia : — Aj? to (2) Refd. Deucliar 
V. Gas Light & Coke Co., [1924] 2 Ch. 426 ; 
A.-G. r. Leeds Corpn., [1929] 2 Ch. 291 ; 
A.-G. V. Smethwick Corpn. (1932), 96 J. P. 
105. 

928. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 610. 

932. Add. Annotations : — Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691 ; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. Consd. 
A.-G. V. Smethwick Corpn. (1932), 90 J. P. 
105. Refd. A.-C. v. Tynemouth Union, 
[1930] 1 Ch. 616, 

935. Add. Annotation: — As to (2) Refd. Morris v. 
Harris, [1927] A. C. 252. 

935a. .] — Pltfs. were by statuto en* | 

trusted with the control & management of 
part of the navigations of the Bivers Ouse & 
Foss, in Yorkshire, with power to charge such 


toUs, within limits, as the corpn. deemed 
necessary to carry on the two aoavigations in 
which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. & Sons. By the Ouse 
agreement the corpn. covenant^ to allow 
the firm, their successors ds assigns, the ri^t 
to carry cargoes on the Ouse in ooiisideration 
of the annu^ payment of £600 in place of the 
authorised duos & charges, with a proviso 
that there shordd each year be refunded to 
the ffrm, theii* successors dc assigns, the 
difference between the £600 &, the amount 
ordinarily charged on the traffic actually 
carried. By the Foss agreement the firm 
covenanted to pay the corpn. £200 per annum 
for twenty years as a composition for the 
ordinary tolls, & the corpn. covenanted to 
allow tbe firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 
such further term or terms as the firm, their 
successors or assigns, might from time to 
time desire. Defts. were the successors of 
H. L. & Sons : — Held : the agreements were 
uUra vires, because during their currency, 
which depended on the wishes of defts., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
statutory powers to increase the tolls so far 
as might be necessary ; dc, being ultra vires 
at the date of their execution, the agreements 
did not become intra vires by reason of 
estoppel, lapse of time, ratification, acqui- 
escence or delay. — ^YoRic Corpn. v. Leetham 
(Henry) & Sons, Ltd., [1924] 1 Ch. 557 ; 94 
L. J. Ch. 169 ; 131 L. T. 127 ; 40 T. L. R. 
371 ; 68 Sol. Jo. 459 ; 22 L. G. R. 371. 

Annotations: — Dbtd. Birkdale District Electric Supply Co. 

V. Southport. Corj>n., (1926] A. C. 355 Consd. Brown v. 

Dagenham U. D. C., [1029] 1 K, B. 737. 

948. Add. Annotation : — Consd. Deuchar v. Gas 
Light dc Coke Co., [1924] 2 Ch. 426. 

962. Add. Annotation : — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 

956, Add, Annotations : — Consd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. Retd. 
Re Jubilee Cotton Mills, [1923] 1 Cli. 3 ; 
A.-G. V. Smethwick Coi*pn. (1932), 90 J. P. 
105. 

962. Add. Annotation: — ^Apld. A.-G, v. London 
& Horae Counties Joint Electricity 
Authority, [1929] 1 Ch. 513. 

964. Add. Annotation : — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 365. 

972. Add. Annotation : — Consd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 

974. Add. Annotation : — ^Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 

986a. Expenses of running omnibuses — ^Power to 
run omnibuses on authorised routes — Omni- 
buses run to connect up authorised routes.] — 
The corpn. of L., a municipal corpn., had by 
virtue of their special Act power to maintain 
&; run a service of omnibuses within the city 
or outside the city boundaries. In the latter 
case, their special powers only extended to 


PART IX. sect. 5, SUB-SECT. 2. A. 

d i. — — }*(nvcr to take nwrtuage.l — 
An iiiHurance co. v/as, by ita charter, 
authorised hold real estate for tho 
Immediate accommodatiou of the co., 
or such as shall have been bmd fide 
mortgaged to it by way of security, 


or conveyed to It, In satisfaction of 
debts previously contracted in the 
course of its dealings, or pnrehosod at 
sales upon ludgmeuts which shall 
have been obtained for such debts ; 
& having sold & conveyed a veeseJ, 
took from their vendee mtgos. on real 

20 


estate for scouring the purchase money : 
— Held : a transaction within the 
charter, tho price of tho vessel being 
a debt existing previously to tho 
execution of the mtge.— W kctebn 
ASB tUtiNOB Co. V. TATLOB (1862), 9 
Or, 471.— CAN. 
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the running of omnibuses along the route of 
anv tramways which the corpn. shoxild be 
authorised to Construct. There were in fact 
two such authorised tramway routes. The 
expenditure in connection with the running 
of these authorised tramways could, under 
the corph.^s statutorypowers, be borne out 
of the city fund. The corpn. began an 
omnibus service in pursuance of their 
statutory powers, but it appeared that for ^ 94 . 
a very small portion of the omnibus route, 
namely, for a distance of forty yeucds, the 
service of omnibuses, ran outside the 
boundaries of the city, joining up with the 
tramway routes slightly further on, & that 
the expenses in connection therewith were 
home by the city fund. An action was 
commenced by a ratepayer for a declaration 
(inter alia) that the running of these omni- 
buses over this particular stretch, & payment 
of the expenses in connection therewith out 
of the city fund, was ultra vires the statutory 
powers of the corpn., & ought to be pro- 
hibited. The question at issue was whether, 
so far as the forty yards stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting an 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn. 'a service of omnibuses 
along the route of a tramway outside the city 
which they were authorised to construct 
was a part of their tramways undertaking, & 
they were also authorised to apply the city 
fund in discharging the expenses in con- 
nection with the tramways undertaking : — 
ffeld : the expense of running omnibuses 
over the forty yards so as to connect the two 
iHDutes was an expense fairly incidental to 
the tramways undertaking, & that it was not 
ultra vires the corpn.’s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty 
yards which connected the two services, & 
which were branches of the corpn. ’s tramways 
undertaking. — ^A.-G. v. Leeds Corpn., [1929] 

2 Ch. 291 ; 99 li. J. Ch. 9 ; 141 L. T. 058 ; 93 
J. P. 163 ; 27 L. G. R. 351. 

991a. Purchase of land for street widening & 
pleasure garden — Subsequent use of pleasure 
garden for street widening.] — ^A local authority 
bought land in 1896 for the purposes of : 

(a) street widening ; (b) making new streets ; 

(c) providing public walks & pleasure gardens. 

The land was conveyed to the local authority 
for the purposes authorised by the Public 
Health Acts. A plan & specili cations were 
submitted to the Jjocal Government Board, 

^ subsequently the scheme was carried out 
in accordance with the plan & specifications. 

The pleasure gardens were surrounded by 
railings, & were not dedicated or open to the 
pubhe. In 1927 the local authority resolved 
to utilise one of the pleasure grounds for the 
purpose of street vndening & providing a 
parking place for motor cars. Objections 
were raised by some of the occupiers of 
adjoining premises, & an action was brought 


to restrain the local authority from carrying 
out their resolution : — Held : 4 s one of the 
purposes for which the land was acquired 
was street widening, the local authority was 
not acting uUra mres in using part of the 
pleasure gardens for that purpose. — ^A.-G. 
V. Sunderland Corpn., [1929] 2 Ch. 436 ; 
45 T. L. B. 618 ; 93 J. P. Jo. 480 ; affd,, 
[1930] 1 Ch. 168, C. A. 

Add, Annotations: — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Oh. 426. Refd. 
A.-G. V. Westmin^r City Council, [1924] 2 
Ch. 416 ; Damps Selsk Svendborg v. Ix)ndon, 
Midland & Scottish By. Co, (1929), 20 By. 
&; Can. Tr. Oas. 67. 

996. Add, AnnotaMo7ta Apld. A. -G, V. County of 

London Electric Supply Oo„ [1926] Ch. 542. 
Consd. Damps Selsk Svendborg v. London, 
Midland A Scottish By. Co. (1929), 20 By. & 
Can, Tr, Cas. 67. 

997. Add. Annotation: — As to (1) Apld. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 542. 

997a. Power to erect information bureau on 
promenade — ^Discretionary powers to erect 
conveniences for persons using promenade 
for pleasure or health.] — ^A.-G. v. Blackpool 
Corpn. (1928), 92 J. P. 60 ; 26 L. G. B. 160, 
C. A. 

998. Add. Annotations : — Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691 ; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. Consd. 
A.-G. V. Smethwick Corpn. (1932), 96 J. P. 
105. Refd, A.-G. v. Westminster City 
Council, [1924] 2 Ch. 416 ; A.-G. v. Tyne- 
mouth Union, [1930] 1 Ch. 616. 

1000. Add. Annotation : — Refd. Re Lee, Behrens & 
Co. (1932), 48 T. L. B. 248. 

1000a. By commons conservators.] — It is 

within the powers conferred upon the 
Wimbledon & Putney Commons Con- 
servators, a corpn, constituted under the 
provisions of the Wimbledon & Putney 
Commons Act, 1871, c. cciv., to pay pensions, 
annuities, or superannuation allowances to 
persons in theii* service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — ^Wimbledon & Putney Commons 
Conservators v. Tuely, [1931] 1 Ch. 190 ; 
100 L. J. Ch. 77 ; 144 L. T. 310 ; 47 T. L. B. 
17 ; 74 Sol. Jo. 819 ; 29 L. G. B. 78. 

1002. Add. Annotation : — As to (2) Refd. Deuchar 
v. Gas Light & Coke Co., [1925] 6 A. C. 691. 

1006. Add. Annotations: — Dlstd. Houghton v. 
Notlmrd, Lowe & Wills, [1927] 1 K. B. 246. 
Consd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1927] 1 K. B. 826. Refd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 
]j. T. 443 ; British Thomson-Houston Co. v. 
Federated European Bank, Ltd., [1982] 2 
K. B. 176. 

1038. Add. Annotation : — Refd. Attwood v. Llay 
Main CoUieries (1926), 70 Sol. Jo. 266. 

1043. Add. Annotation : — Refd. The Jupiter, No. 3, 
[1927] P. 122. 


PART IX. SECT. 6, SUB-SECT. 2.— 
D. (b). 

tn. Power to chanoe rates charged for 
pvibltautaUies.) — Ex p. Monoton Tram- 
way Eleotrioity Sc Qab Co. (N. B.), 
[1927] 3 D. L. R. 1112.— can. 

It. Power to erect shops — On land 


vested in corporaHon .] — There Is no 
power in a mnnlolpal corpn. to expend 
money In the orecuon of shops on land 
vested in it either as endowmnente 
or otherwise. — Taubanoa Borough 
Corpn. v. A.-a., [1927] N. Z. L. B. 
876.— N.Z. 


PART IX. SECT. ^6, BUB-SECT. 6.— 
B. (a). 


•a. Corporation under Native Land 
Act, 1909 — To member of committee .] — 
Tataurangi, Tairuakena V. Mua 
Carr. [1927] N. Z. h. B. 088.— N.Z. 
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Part X. — 

1103. Add, Ayinoiaiion: — As to {I ) Apld. Higgins 
V, Northampton County Borough (1926), 90 
J. P. 82. 

1126. Add, Annotaiion : — Held. Nixon v, Erith 
U. C.. [1924] 1 K. B. 819. 

1127a. Local authority acting under 

Housing of Working Classes Act, 1890 (c. 70).] 
—The words of sect. 66 of the above Act must 
be read distiibutively, & as meaning that if the 
local authority's district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 
authority has under those Acts, with the 
result that in the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50. — Nixon v, Erith Urban 
Council, [1924] 1 K. B. 819 ; 93 L. J. K, B. 
756 ; 131 L. T. 303; 88 J. P. 115; 40 
a\ L. II. 373 ; 68 Sol. Jo. 637 ; 22 L. G. R. 
448, C. A. 

1127b. .] — Pltfs. claimed to have a 

written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft, borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention of the 
parties ” when the contract was drawn up. 
The contract was entered into between H. 
^ deft, borough & was under their seal. U. 
subsequently assigned the contract to pltfs. : 
— Held : even if there were a common 
mistake the contract of Mar. 17, 1021, could 
not be rectified because, having regard to 
sect. 174 of the above Act, deft, borough were 
incapable of entering into a contract with H. 
other than a contract under seal, so that when 


Contracts. 

a tender was made by H. &> accepted, there 
was no contract come to. — ^Higgins (W.), 
Ltd. V. Northampton Oorpn., [1927] 1 Oh, 
128 ; 96 L. J. Oh. 38 ; 136 L. T. 236 ; 90 
J. P. 82. 

1131. Add, Annotaiion: — Refd. Nixon v, Erith 

U. C., [1924] 1 K. B. 87. 

1138. Add, Annotaiion: — ^Refd. Crediton Gas Co* 

V. Crediton U. 0., [1928] Oh. 447. 

1134a. .] — ^A firm, of which 

deft, was the sole surviving member, were 
employed as architects. Pour years after 
the work was completed dry rot broke out 
in floors laid over concrete, a largo area of 
which was laid on the ground floor of the new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undertook 
to put the work right at his own expense ; — 
Held : deft, was ifable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary. — 
Leicester Guardians v, Trollope (1911), 
76 J. P. 197 ; 2 Hudson's B. 0., 4th ed., 419. 
1135. Add, Annotaiion : — Consd. Nixon v, Erith 

U. 0., [1924] 1 K. B. 819. 

1165. Add, Annotation: — Apld. Crediton Gas Co. 

V, Crediton U. 0., [1928] Ch. 447. 

1176. Add, Annotation : — Refd. Berners v, Flem- 
ing, [1925] aiu 264. 

1193. Add, Annotation : — Dlstd. Nixon v, Erith 
U. C., [1924] 1 K. B. 87. 

1205. Add, Annotation : — Consd. Michaud v, Mon- 
treal (City) (1923), 92 L J. P. C. 161. 

1214. After this case add - 

.] — See Law of Property Act, 1925 

(c. 20), s. 180 (3). 


PART IX. SECT. 6. SUB-SECT. 5.— 
B. <d). 

1069 ii. .l—Pltffl. had demised 

by parol for one year the land to F. 
&; put him in possession. Shortly 
afterwards defts. entered, turned him 
out & retained possession. On the 
trial it was contended that F. being 
tenant In possession the action should 
have been brought in his name, & not 
in that of pltfs., & pltfs. wore non- 
suited. In support of a rule to set 
this non-suit aside it was oonteuded 
that the corpn. could only demise 
under seal & the parol demise to 
F. was therefore void & the corpn. 
properly made pltfs . : — Held : the 
demise was void. — St. Andkew’s 
College Trustees v, Griffin (1853), 
1 P. E. I. 80.— CAN. 


PART X. SECT. 1, SUB-SECT. 1. 

sd. Co-operaiive association — Formed 
to carry on labour or trade — Right to 
contract for work or services — R, S, O,, 
1877 (c. 158).l — Ontario Co-opera- 
tive Stone Cutters* Absoon. v. 
Clarke (1880), 31 C. P. 280.— CAN. 

PART X. SECT. 2, SUB-SECT. 1*. 

a i. Position of purchaser 

from corporation .] — Trust & Loan Co. 
V. Monk (1868), 14 Gr. 385.— CAN. 


PART X. SECT. 2. SUB-SECT. 4. 

1128 i. Ocnernl rule — Contract over 
£50 in vatm — How calculaied.]-— The 
“ value or amount ** of a contract within 
l*ublic Health (Ireland) Act, 1878, 
s. 210 (1), is the amount which, in the 
light of the facts wiNiln tho con- 
templation of the parties, & in reference 
to which tho contract is made, would be 
recoverable by tho contractor from 
tho sanitary authority on completion. 
— Munro V. Mallow Urban District 
Council, 11911] 2 I. H. 130.— IR. 


PART X. SECT. 5, SUB-SECT. 1.— 
A. (a). 

t i. .] — Whore a workman 

is hired to do work for a corpn. by a 
person who has no authority to hire 
him, & tho corpn. has not ratifled tho 
employment, tho fact that ho does tho 
work does not create tho relationship 
of employer & workman between him 
& the corpn, — Stuart v. Pennant 
School District, 11927] 2 D. L. R. 
940; [19271 1 W. W. R. 949 ; 21 
Saak. L. R. 465.— CAN. 


PART X. SECT. 6, SUB-SECT. 1.— B. 

M. Right of corporation to enforce con- 
fracM— The municipal committee held 
an auction to sell to the highest bidder 
a contract entitling him to take for 
one year all the sweepings of that town. 


that were to bo oollocted regularly in 
certain godowns belonging to tbo 
municipal committee. The contract 
was knocked down to deft., who paid 
one third dowm Sc agreed to pay the 
balance by monthly instalments, Sc 
signed tho list of bids, as well os a 
document embodying all the terms of 
the contracts, both of which documents 
wore also signed by the president of 
the committee, but neither of which 
was \mdor the seal of that corporate 
body. The committee sued doit, for 
the unpaifl balunoe of tho price of the 
contract \—Hcld : notwithstanding tho 
imperative provisions of Ihinjab Muni- 
cipal Act, 1911. B. 47, If deft, had 
received benefit from the contract at 
the expense of tho committee, bo must 
pay for what he had actually received 
sc enjoyed, as if there was an implied 
contract between the parties : Sc the 
absence of a contract under the seal 
of tho oorpn. was therefore no answer 
to the action brought by the com- 
mittee. — Gujranwala Municipal 
COMMITTKE r. Fazal Dun (1929), 
I. L. It. 11 Lah. 121.— IND. 

PART X. SECT. 7. 

sf. *VUra vires contract — Benefit 
received by corporation — Duty to 
occou?if. 3 — County of Halton v. 
Township op Trafalqar, [1927] 4 
D. L. R. 184 ; 61 O. L. R. 45.— CAN. 
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Ooipoiatioiis. Cases 1218 — 1282 a 


Part XI. — Liability and Remedies in Tort. 


1218. Add, Annotation : — Distd. Fisher v, Oldliam 
Corpn., [1930] 2 K. B. 361. 

1223. Add, Annotations: — Distd. I.«agan Naviga- 
tion Oo. V. Lambeg Bleaching, Dyeing 
Finishing Co., [1927] A. C. 226.' Held. Man- 
chester Corpn. V, Famworth (1929), 46 
T. L. B. 86 ; Blundy, Clark Co. v. London 
& North Eastern By. Co., [1931] 2 K. B. 334. 

1224. Add, Annotaiion : — ^Refd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1225. Add. Annotations : — Consd. Scammoll v> 
Hurley, [1929] 1 K, B. 419. Held. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 
K. B. 832. 

1227. Add. Annotations : — Consd. Blundy, Clark 
& Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. ReW. Weldon v. 
Smith, [1924] A. C. 484. 

1228. Add. Annotation : — Reid. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 

1220. Add. Annotation : — Consd. Famworth v. 
Manchester Corpn., [1920] 1 K. B. 633. 

1230. Add, Annotation : — Consd. Manchester 

Corpn. V. Famworth (1929), 46 T. L. R. 85. 

12Zi. Add. Annotaiion: — Consd. Famworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1235a. .] — By a local Act a canal was vested 

in applts., who were required by the Act to 
keep the navigation & locks, A all works to 
be thereafter executed for the improvement 
thereof, in an efficient state for the traffic 
thereon. Applts. raised the coping on both 
sides of one of their locks & the banks behind 
it to prevent the lock from being flooded. 
Reaps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the part of the canal above the lock 
& to occasion the flooding of their lands, & 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks : — Held ; there being no 
evidence of negligence, applts., in constructing 
works in the exorcise of their statutory powers 
for the protection of their navigation, were 
not liable for the flooding of rosps.' lands. — 
IjAgan Navigation Oo. v. Lambkg BnEAcn- 


iNG, Dyeing & Finishing Co., [1927] A. 0. 
226 ; 96 L. J. P. 0. 26 ; 136 L. T. 417 ; 91 
J. P. 46 ; 25 L. G. B. 1, H. L. 

1236. Add. Annotation Consd. Howard — Flan- 
ders v. Maldon Corpn. (1926), 135 L. T. 6. 
1243. Add. Annotation : — Refd. Manchester Corpn. 
V. Famworth (1929), 45 T. L. B. 85. 

1261. Add. Annotations : — Apld. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. Consd. Fishery. 
Oldham Corpn., [1930] 2 K. B. 364. Refd. 
Be CarroU, [1931] 1 K. B. 317. 

1262. Add. CUations\:—BQ J. P. 201 ; 20 L. G R. 605. 

1262a, By solicitor conducting proceedings 

for corporation — Corporation not liable.] — 
EggiNgton V. Lichfield Corpn. (1855), 6 
B. & B. 100 ; 24 L. J. Q. B. 360 ; 26 L. T. 
O. S. 27 ; 19 J. P. 819 ; 1 Jur. N. S. 908 ; 
119 E. R. 418. 

Antwtaiion : — Refd. Flood t?. Jackson. [1895] 2 Q. B. 21. 
1262b. By police appointed by watch com- 

mittee — Borough corporation not liable.] — 
The police appointed by the watch com- 
mittee of a borough comn., if they arrest & 
detain a person unlawfully, do not act as the 
servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment. — Fisher v. Oldham Corpn., 
[1930] 2 K. B. 364 ; 99 L. J. K. B. 569 ; 143 
L. T. 281 ; 94 J. P. 132 ; 46 T. L. R. 390 ; 74 
Sol. Jo. 299 ; 28 L. G. R. 293 ; 29 Cox, C. C. 
154. 

1263. Add. Annotations : — ^Refd. Tolley v. Fry 
(1929), 46 T. L. B. 108 ; Watt v. Longsdon 
(1929), 98 L. J. K. B. 711 ; Chapman v. 
EUesmere (1932), 101 L. J. K. B. 376. 

1266. Add. Annotation: — Refd. Sorrell v. Smith, 
[1925J A. C. 700. 

1275a. .] — A public corporate body, although 

not formed for the acquisition of gain & 
making no profits, is liable to pay damages 
in respect of injury caused by its negligence. — 
A.-G. & Dommes V. Basingstoke Corpn. 
(1876), 45 L. J. Ch. 726 ; 24 W. R. 817. 
AnmdaLion,: — ^Refd. Glossop r. Heston & Isleworth Ij. B. 
(1879), 12 Oh. D. 102. 

1277. Add. Annotation : — Refd. Fisher v. Oldhairi 
Corpn., [1930] 2 K. B. 304. 


Part XII. — Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotation : — Refd. R. v, Cory, [1927] 
1 K. B. 810. 

1288. Add. Annotations : — Consd. Griffiths v. 
Studebakers, [1924] 1 K. B. 102. Refd. R. v. 
Leinster, [1924] 1 K. B. 311 ; Allen v. Wliite- 
head (1929), 45 T. L. R. 055. 

1292. Add. Annotaiion : — As to (2) Refd. B. v. 
Cory, [1927] 1 K. B. 810. 


1292a. ^ “(I) An indictment will not 

lie against a corpn. either for a felony or for 
a misdemeanour involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), B. 31. 

(2) Criminal Justice Act, 1925 (c. 80), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not be indicted at assizes, & 


PART XL SECT. 4, SUB-SECT, 1. 

1252 li. .] — Burris v. Dart 

MOUTH Corpn. (1927), 59 N. S. H. 227. 

-CAN. 


PART XL SECT. 4, SUB-SECT. 2. 

1 i. .J — Hospital liable for 

the negllgenoe of nurses after aji opera- 
tion. — N ybkro v, Provost Municipal 


Hospital Board. [1927] 1 D. L. R. 
969 ; [1927] S. 0. R. 226.- CAN. 

t i. Dangerous step — Of public 

librarp .] — Library Board liable. — 
Nick ELL v. City of Windsor, [1927] 
1 D. L. R. 379 ; 59 O, L. R. 618.— CAN. 

PART XII. 

ni. —.]— Objection to a magis- 
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trate prooooding with a proUinJnary 
inquiry against em accused on the 
ground that being a oorpn. the offence 
charged could bo prosecuted by indict- 
ment only, is without force since the 
passing of sect. 782 of the Criminal 
Code. — R. V. Robertson’s Bakeries, 
Ltd. (1931), 3 D. L. R. 437 ; 55 Can. 

I C. C. 163 ; 43 B. C. R. 377.— CAN. 
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does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable. — R. v. OORY 
Brotubrs & Oo., tl927] 1 K. B. 810 ; 96 
Ir. J. K. B. 761 ; 136 L. T. 736 ; 28 Oox, 0. 0. 
346. 

1293. Add, Annotation : — Refd. Gough v, Bese 
(1929), 46 T. L. R. 103. 

1297* Add. Annotations : — Consd. B v. Gory, [1927] 
1 K, B. 810. Refd. Griffiths v, Studebakers, 
[1924] 1 K. B. 102. 

1298. Add, Annotation : — Refd* R. v. Oory, [1927] 
1 K. B, 810. 

1803* Add. Annotation: — Refd* Leyton U. O. v. 
Wilkinson, [1927] 1 K. B. 853. 


1808a* Bfleot of Criminal Justice Aot».1925 
( 0 * 88), s. 88.] — R. V. OoKY Bbothbrs & Co., 
No. 1292a, ante. 

1304. Add. CUations 27 Cox, 0. 0. 225 \ 16 
Or. App. Rep. 131. 

After this case add ** See, note, Criminal 
* Justice Act, 1925 (c. 86), s. 33.** 

1807. Add, Annotation : — Refd* Be Carroll, [1931] 
1 K. B. 317. 

1808. After this case add ** Appeal by case stated 
from Justices — ^Recognisance — How made.] — 
See Magistratbs, Vol. XXXIII., p. 413, 
No. 1229.** 


Part XIII. — Delegation of Authority for Particular Purposes. 

1313. Add, Annotation: — Refd. Birkdale District Electric Supply Co. v. Southport Corpn., 

[1926] A. C. 355. 


Part XV. — Legal Proceedings by and against Corporations, 
their Members and Officers. 


1329. Add, Annotation : — Refd. Ijeyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

1330. Add. Annotation : — Refd. Lejdion U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

1365. Add. Citation : — on appeal (1880), 5 App. 
Cas. 473, B[. L. 

Add. Annotations : — Refd. Deuchar v. Gas 
light & Coke Co., [1925] A. C. G91 ; A.-G. 
V. Leeds Corpn., [1929] 2 Ch. 291. 

1366. Add. Annotation : — Consd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 

1370. Add. Annotations : — /o (1 ) Consd. Brown v. 
Dagenham U. D. C., [1929] 1 K. B. 737. 
Refd. Fisher v. Oldham Corpn., [1930] 2 
K. B. 364. 

1377. Add. Annotation : — Consd. Cotter v. National 
Union of Seamen, [1929} 2 Ch. 58. 

1409* Add. Annotation : — Reid. Everett v, Grif- 
fiths, [1924] 1 K. B. 941. 


Sect. 9a.~~HABEAS CORPUS* 

1411a* To whom addressed*] — If it had been 
necessary to enforce the writ [of habeas 


], the writ would have had to have been 
amended by adding to it the name of Mr. B. 
or some other responsible officer of the 
Society. I am unable to find in the books any 
record of any case where habeas corpus has 
issued against a corporation eo nomine. 
Crown Office rule 55, which provides for a 
writ of mandamus directed to companies & 
corporations being served on such &: so many 
persons as are competent to do the act 
required to be done, is silent with regard to 
habeas corpus (Slesser, L.J.). — Re Carroll, 
[1931] 1 K. B. 317 ; 100 L. J. K. B. 113 ; 
144 L. T. 383 ; 96 J. P. 25 ; 47 T. L. R. 125 ; 
75 Sol. Jo. 98 ; 29 L. G. R. 152, C, A. 

1438. Add. Annotation : — As fo (1) Refd. Ohowood 
V. Lyall, [1929] 2 Ch. 406. 

1498. Add. Annotation : — ^Refd* Iberian Trust, 
Ltd. V. Pounders Trust & Investment Co. 
(1932), 48 T. L. B. 292. 

1493a. .] — ^Pltf. co., which had 

transferred certain shares in another co. to 
deft. co. upon certain terms, brought an 
action against deft. co. in order to recover a 
certain proportion of those shares, & obtained 
an order against deft. co. for the ** return ’* 


PART XV. SECT. 4. 

M. For transoression of statutorp 
power 8 — Action by Attorney -Oeneral,}— 
If a public body constituted xmder the 
laws of the Oommon wealth trans- 
gfresses its statutory power, the A.-G. 
for the CJommonwealth on behalf of 
the public, whether private Injury has 
or has not l)een alle^^ed, has a riirht to 
complain & to obtain a deolarauon of 
transgression, &, if necessary, an 
injimction. — (Commonwealth & A.-G. 
FOB (Commonwealth t>, Australian 
O oMMONWB^-m Shipping Board 

L®^’61.-AUS. ^ 

•b. In whai name — Trustees of 
schools,'] — Pltf. brought action against 


defts. for a mandamus to compel them 
to provide for a debt due to him by the 
trustees of a school section. The writ 
was against defts. personally, but 
contained a statement that they wore 
trustees, etc., & that deft. D. was 
secretary. Evidence was taken as to 
the existence of the debt, &; the case 
came on for hearing under the plead- 
ings & evidence : — ’acid : the trustees 
could only bo sued In their corporate 
name. — Cook v. Bavtdson (1877), 
R. E. D. 37.-*-CAN. 


PART XV. SECT. 8. 

1394 i. To whom addressed.] — When 
mandamus proceedings lie against a 
municipal oorporstlon, it Is the better 
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practice to make parties the mombera 
of council Sc offloeis whose alleged 
delinquenoies are involved. — R. (Read) 
V. Pembina Municipal District No. 
552. [1922] 3 W. W. B. 867 ; 70 

D. L. R. 659.--DAN. 


PART XV. SECT. 10, SUB^SfiOT. 8.— 0. 

■d. Bt/e-lam .] — ^A clerk in the offloe 
of the treasurer of a municipal ooron., 
not being the custodian of the bye- 
laws of tne corpn., Is not oompellable 
to produce any of theim upon his 
cross-examination on an affidavit made 
by him on behalf of the corpn. for use 
on a motion to which the oorpn. Is a 
par^. — ^W ilson v. Vhmsxna (1900), 
10 R R. 203.— CAN. 
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of those diares within fourteen days of the 
date of the order* That order was not served 
upon deft. co. or its directors until the Iwse 
of six weeks from the date of the order. The 
copy of the order which was served upon 
deft. co. ^ upon its directors did not have 
indorsed upon it, as required by B. S. C., 
Ord. 41, r. 5, a memorandum stating the 
penal consequences of disobedience to the 
order. Deft. co. having failed to comply 
with the order pltf. co. sought to enforce the 
order by attachment of two of the directors 
of deft. CO. under B. S. 0., Ord. 42, r. 31 : — 
Held: (1) the order could not be enforced 
by attachment of the directors of deft, co., 
because they had not been served with a copy 
of the order indorsed with a memorandum as 
to the penal consequences of disobedience, as 
required by B. 8. 0., Ord. 41, r. 5 ; (2) the 
remedy against a director of a co. by attach- 
ment given by R. 8. 0., Ord. 42, r. 31, was 
an alternative remedy, & pltf. co. could not 
pursue that remedy unless they were also in a 
position to proceed against deft, co., that 
they could not do because the copy of the order 
served upon deft. co. did not comply with 
B. 8. C., Ord. 41, r. 6. — Iberian Trust, Ltd. 
i;. Founders Trust & Investment Co., 
Ltd., [1932] 2 K. B. 87 ; 101 L. J. K. B. 701 ; 

1 47 L. T. 399 ; 48 T. lu B . 292 ; 70 8ol. Jo. 249. 

1495. Add, Annotation : — Folld. R. v. Poplar B. C., 
Ex p, L. 0. C., B. V. Poplar B. C. (No. 2), 
[1022] 1 K. B. 96. 

1496. Add, Annotation : - ‘Held, Re Carroll, [1931] 
1 K. B. 317. 

1502. Add, Annotation : — Refd. Iberian Trust? 
Ltd. V, Founders Trust &; Investment Co. 
(1932), 48 T. L. B. 292. 

1520. After this case insert “ See^ further ^ Crown 
Practice, Vol. XVI., pp. 405, 406.** 

1526. Add, Annotations : — As to (1) Refd. New 
York life Insce. v. Public Trustee, [1924] 2 
Ch. 101 ; Swedish Central By. v, Thompson, 
[1924] 2 K. B. 255. As to (2) Refd. Em- 
ployers’ Liability Assce. v, Sedgwick Collins 
(1926), 96 L. J. K. B. 1016. 

1527. Add, Annotations: — Refd. New York life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Employers’ Liability Assce. v, Sedgwick 
ColUns (1926), 96 L. J. K. B. 1015. 

1528. Add, Annotation: — As to (1) Refd. Sabatier 
V. Trading Co., [1927] 1 Ch. 495. 

1529. Add, Annotations : — Consd. New’ Zealand 
Shipping Co. v, Thew (1922), 8 Tax Ctis. 
208 ; Bradbury v, English Sewing Cotton Co., 
[1923] A. 0. 744 ; Swedish Central By. v, 
Thompson, [1926] A. C. 495. Apld. Egyptian 
Delta Land & Investment Co. v, Todd, [1929] 
A. 0. 1. Refd. Baelz v. Public Trustee, [1926] 
Ch. 863. 


1582. Add. Annotation: — Refd. Employers* 
Liability Assce. v, Sedgwick OoUins (1926), 
95 L. J. K. B. 1016. 

1636. Add, Annotation : — Refd. Wilcocks v. Pinto 
(1924), 69 Sol. Jo. 178. 

1536a. Agent primarily carrying on own business.] 

— The IjALAnDia (1932), 49 T. L. B. 69. 

1537. Add, Annotations : — ^Refd. New York Life 
Insce. V, Public Trustee, [1024] 2 Ch. 101 ; 
Swedish Central By. v. Thompson, [1924] 2 
2 K, B. 265. 

1540. Add, Annotations : — Refd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Swedish Central By. v. Thompson, [1924] 2 

K. B. 266. 

1544a. Manager of London branch.]-— Pltf. 
issued a writ against deft. co. & A., its 
managing director, & the writ was served 
upon A. Some years ago the co. had 
established a branch of their business in 
London under the management of A., who 
had, in obedience to Cos. (Consolidation) Act, 
1908 (c. 69), s. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 
of process, & the evidence showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in London, yet certain administrative 
activities, e.g,^ the remittance of dividends 
to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
co. : — Held : (1) upon the evidence, deft, co., 
at the date of the service of the writ upon A., 
had a place of business wdthin the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co. ; (2) even if the co. had not at the date 
afoi*esaid a place of business within the 
United Kingdom, such service was effective 
service upon the co. — Sabatier v. Trading 
Co., [1927] 1 Ch. 495 ; 96 L. J. Ch. 211 ; 136 

L. T. 574 ; 71 Sol. Jo. 104. 

1544b. On person authorised to accept 

service — Sufficiency of indorsement of writ & 
affidavit of service.]— Fester Fothergill & 
Hartung V. Russian Transport & Insur- 
ance Oo., [1927] W. N. 27, C. A. 

Sec, also. Companies, No. 8527a, ante, 

1546. Add. Annotation : — Refd. Sabatier v. Trading 
Co., [1927] 1 Oh. 495. 

1548. Add. Annoiuilons :—Retd, Bepublica de 
Guatemala v, Nunez, [1927] 1 K. B. 669 ; 
Richardson v, Richard^n, [1927] P. 228. 

1557. Add, Annotation :-AAetd. Employers* 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1016. 


PART XV. SECT. 12, SUB-SECT. 4.— 
B. (b). 

m i. — -*.] — writ was issued 

against a co., registered Sc oanylng on 


I business in England, but not registered 
nor carrying on business in Tasmania. 
The writ was served in London ; — 
Held : the writ must be set aside, as 
there was no authority for the issue 


of a writ for service upon the co. in 
Loudon. — ^PottT Huon Iiiuitqrowkiw* 
CJO-OPRBATIVK ASSOCN., LTD. 
Larkinson (Samuk:^, Ltd. (1924), 
20 Tas, L. R. 1.— AUS. 
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Part XVI.- 

1603a. On equity of redemption — Companies Aot» 
1929 (c. 28), s. 296.}— In 1899 a limited co. 
mortgaged to the trusteips of a will certain 
leasehold properties by way of absolute 
assignment subject to the equity of redemp- 
tion. In 1910 the co. went into liquidation, 
& in 1913, the trustees having called in the 
mtge., the co. made default & the trustees 
appointed a receiver. In 1916 the co. was 
dissolved, the income of the property being 
at that time insufficient to meet the mtge. 
interest, & nothing was done in respect of 
the equity of redemption as the liquidator 
considered it to be of no value. The value 
of the property having since largely increased, 
the surviving trustee claimed to be entitled 
to the property absolutely, & the Crown 


Dissolution. 

claimed the equity of redemption as 6ond 
vacantia: — Held: (1) Cos, Act, 1929 (c. 23), 
s. 296, did not apply, as that sect, was not 
retrospective, & (2) after the disappearance 
of the legal entity which had the right of 
redemption the Crown was entitled to the 
property as hand vacantia, — Re Wells , 
Swinbubne-Hanham V , Howabb (1932), 101 
L. J. Ch. 846 ; 48 T. L. R. 617, C. A. 

1604. Add. Annotations: — Retd. Morris v. Harris, 
[1927] A. C. 2.52; Re Katherine et cie, Ltd., 
[1932] 1 Ch. 70. 

After this case add : — 

.] — See, noWf Companies Act, 

1929 (c. 23), s. 296. 
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VoLSn. Cases 14— 189a. 


COUNTY 


Part I. — Courts, Judges 

14. Add. Citation ;-~15 B. W. 0. C. 91. 

18. “ above Act iu the holding refers to 15 & 16 
Viet. c. Ixxvii. 

19. Before this case add ** See. now. County 
Courts Act, 1924 (c. 17).** 


COURTS. 

and Officers Generally. 

21. Before this case add ** See, now, County 
Courts Act, 1924 (c. 17).** 

22* Add. Annotation: — As to (1) Consd. A. W. 
V. Cooper & Hall, [1926] 2 K. B. 816. 


Part ii. — Liability and Protection of Judges and Officers 

of Court. 

61. Add. Annoiations : — Apld. Freobom v. Leem- Assocn. Inc. v. Mersey Docks & Harbour 

ing, [1926) 1 K. B. 160: Morriss v. Winter Board (1932), 48 T. L. E. 642. 

(1029), 45 T. L. R. 643. Held. Copper Export 


Part IN. — Jurisdiction. 


65. Add. Annotation : — Apld. Parsons v. BtH'gess 
(1927), 43 T. L. R. 713. 

66. Add, Annotation : — Consd. Upton v, Parmer 
(1930), 142 L. T. 626. 

70a. Action for breach of promise of marriage.] — 
Resp. brought a county ct. action against 
appet. for the return of money & articles, 
alleging that the parties had promised to 
marry one another & that appet. had bi*oken 
the promise. Resp. contended that the 
action was brought on a bailment, which was 
within the county ct. jurisdiction : — Held : 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue. — Parsons v, Buhqess 
(1927), 90 L. J. K. B. 787 ; 138 L. T. 134 ; 43 
T. L. R. 713. 

71. ^Jdd. Annotation: — Folld. Brakspear v. 

Barton, [1924] 2 K. B. 88. 

71a. Question of repairs — Under Increase of Rent 
& Mortgage Interest (Restrictions) Act, 1920 
(c. 17).j — Deft, was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was let to deft, at a rent of £75 
per annum for three years. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft, iu 
Dec. 1920, took from pltfs. a new lease : 

To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years ... at the 
yeai'ly rent of £120.’* The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onei*ous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase : — 
Held : the question as to repairs could only 
be decided by the coimty ct., & the High Ct. 
had no jurii^ction on this point. — ^B bak* 


SPEAR (W. H.) & Sons, Jjtu, v. Barton, 
[1924] 2 K. B. 88 ; 93 L. J. K. B. 801 ; 131 
L. T. 638 ; 40 T. L. R. 607 ; 68 Sol. Jo. 
718. 

83. Add. Citation : — sub nom. Glennie v. Dei.- 
MAR, 1 L. M. &; P. 402. 

99. Add, Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. C. 1. 

106. Add. Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] A. C. 1. 

139a. Issue of summons before leave 

obtained — Irregularity.] — On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect. 12 (3) of the Act of 1920 for appoHion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
London ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb. 6, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pltf., & a summons was issued, all bearing 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear to a plaint shall be dated 
of the day on which the plaint was entered, 
So the date thereof shall be the commence- 
ment of the action : — Held : (1) the irregular 
entry of the plaint So issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft, had appeared 
to the summons So raised a defence in no way 
challenging the jurisdiction of the ct., he had 
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waived the irregularity ; the action must 
therefore be taken to have commenced on 
Jan. 30, & pltf. was entitled to recover. — 
Pringle v. Hales, [1925] 1 K, B. 578 ; 04 
L. J. K. B. 458 ; 132 L, T. 786, 0. A. 

143a. Partnership action — Commencement in 
wrong county court — Jurisdiction to hear 
under 1910 Act, s. 10.] — R. v. LAUBy, Judge, 
Ex p, Kofpman, No. 244a, post 

147a. Claim for declaration as to future pay*- 

ments — Involving payment of sums exceeding 
prescribed limit.] — ^Where an action was 
brought in the county ct. to recover a money 
claim under an agreement, & also for a 
declaration as to future payments under the 
agreement : — Held : the county ct. judge 
had no power to make a declaration which 
might involve the payment of stuns of money 
by deft, in excess of the limit of £100 pre- 
scribed by 1888 Act, s. 66. — Smith v. Smith, 
11925] 2 K. B. 144 ; 94 L. J. K. B. 813 ; 133 
L. T. 345, D. C. 

Annotation Humber CJonaervancy Board v. Fodei-ated 

Coal & Shipping Co.. [1928] 1 K. B. 492. 

148. After this case add ^*Sum lent beyond 
jurisdiction — Action for relief under Money- 
lenders Act, 1900 (c. 6 '^.] — See Money &; 
Money-Lending, No. ZilSiJ* 

197. Add. Annotation : — Consd. Dudley Sc District 
Benefit Bldg. Soc. v. Gordon, [1929] 2 K. B. 
106. 

198a. Duty of Judge to make order — On proof of 
right to possession.] — The words “ may 
order *’ in 1888 Act, s. 138, are enabling words 
only, but where the legal right of a landlord 
to the possession of premises has been 
established it is the duty of the judge, not- 
withstanding the permissive form of the 
sect., to make an order for possession. In 
exercising the discretion g^ven him as to 
the period for the coming into operation of 
the order, the judge must fix a period reason- 
ably adjusted to the circumstances of the case, 
including the nature & term of the tenancy. 
The county ct. judge in two cases of weekly 
tenants whose tenancies had been validly 
terminated by notice to quit, refused to 
make any order in one case, & in the other, 
while making an order, postponed its opera- 
tion for twelve months ; — Held : this was 
not a judicial exercise of Ids discretion, in 
either case. — Sheffield Corpn. v. Luxpobd, 
Same v. Morrell, [1029] 2 K. B. 180 ; 98 
L. J. K. B. 512 ; 141 L. T. 265 ; 93 ,7. P. 
235 ; 45 T. L. R. 491 ; 73 Sol. Jo. 367, D. 0. 

198b. Terms of order — Postponement of operation 
—What must be considered.] — Sheffield 
Corpn. v. Luxpord, Same v. Morrell, 
No. 198a, ante. 

205. Add, Annotation : — ^Reld. Rve v. Purcell, 
[1926] 1 K. B. 446. 

206. Add. Annotation : — Refd. Be Keystone 

Knitting Mills Trade Mk., [1929] 1 Oh. 92. 

206a. Claim for declaration.] — (1) The county ct. 
has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money is claimed. Stiles v. Ecclestone^ 
No. 211, post, overd. 

Upon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action m the coimty ct. against the pur- 
ch^er, claiming a declaration that deft, had 
forfeited the deposit paid under the contract 
by deft, to stake-holders, who were not 

28 


parties to the action, Sc that he was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim : — Heid : the coimty ct. had 
no jurisdiction to entertain the claim, (1) on 
the above ^und, Sc (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
of property within 1888 Act, s. 07, where the 
purchase-money exceeded £600, the amount 
limited by that sect. — De Vries v.. Small- 
ridge, [1928] 1 K. B. 482 ; 97 L. J. K. B. 
244; 138 L. T. 497, 0, A. 

Anmtation : — Confld. Upton t». Farmer (1990), 142 L. T. 626. 

206b. .] — Observations as to declarations in 

county cte. — Humber Conservancy Board 
V. Federated Coal Sc Shipping Co., Ltd., 
[1928] 1 K. B. 492 ; 97 L. J. K. B. 136 ; 138 
L. T. 334 ; 17 Asp. M. L. C. 338, D. 0. 

.] — See, also. Nos. 147a, 212* 

208. Add. Annotation : — Consd. Smith v. Smith, 
[1925] 2 K. B. 144. 

209. Add. Annotation : — Refd. Upton v, Parmer 
(1930), 142 L. T. 526. 

211. Add. Annotation : — N.F. De Vries v. Small- 
ridge, [1928] 1 K. B. 482. 

212. Add. Annotations : — Dlstd. Davey v. Robinson, 
[1923] 1 K. B. 663. Apld. Smith v. Smith, 
[1925] 2 K. B. 144. FoUd. De Vries v. 
Smallridge, [1928] 1 K. B. 482. Consd. 
Upton V. Farmer (1930), 142 L. T. 620. Refd. 
Humber Conservancy Board v. Federated 
Coal Sc Shipping Co., [1928] 1 K. B. 492 ; 
Woodrow V. Trawlers (White Sea) Sc Grimsby 
(1929), 141 L. T. 676. 

213. Add. Annotations Consd. Upton v. Parmer 
(1030), 142 L. T. 520. Refd. De Vries v. 
Smallridge, [1928] 1 K. B. 482. 

After this case add “In remitted action.] — 
See No. 373a, post.” 

221. To cross-reference before this case add “ See 
S. 0. J. (Consolidation) Act, 1925 (c. 49), 
s. 203.” 

235. For ^^Not within Jurisdiction ** read Within 
jurisdiction.^' 

235a. .] — Dk Vries v. Smallridge, No. 206a, 

ante. 

244a. Partnership — Action for dissolution or winding 
up — ^Effect of denial of partnership on juris- 
tUction.] — (1) The jurisdiction conferred by 
1888 Act, B. 67 (7), which gives the county ct. 
power to entertain actions for the dissolution 
or winding-up of a partnership where the 
property does not exceed the value specified, 
38 not limited to an action in which the 
existence of the partnership alleged by pltf. 
is admitted by the deft., but extends to an 
action in which it is not so admitted. 

(2) An action in which pltf. claims a 
declaration of partnership between himself 
Sc deft. & an account of his share of the 
I^rofits of the partnership business is in sub- 
stance an action for the dissolution or winding 
up of a partnersldp within 1888 Act, s. 67 (7). 

(3) Where, contrary to 1888 Act, s. 76, an 
action in the county ct. for the dissolution or 
winding up of a partnership is brought in a 
district other than tliat in which the partner- 
shiji Is being carried on, the county ct. judge 
before whom the action comes has a dis- 
cretion under 1919 Act, s. 10, to hear Sc 
determine it.— R. v. Lailey, Judge, Ex p. 



VoL zm.— Cfoonty Ck>urte. Oases 244a— 410a 


Koffman, [1032] 1 K. B., 608 ; 101 L. J. 
K. B. 321 ; 146 L. T. 316 ; 48 T. L. B. 208, 
0. A. 

2441). What amounts to — ^Action for 

declaration Sc account.] — K, v. Lailey, Judge, 
Ex p. Kopfman, No. 244a, ante, 

249* Add. Annotations : — Consd. Rossiter v. 
Langley, [1926] 1 K. B, 741 ; Rusaoff v. 
lipovitch (1925), 94 L. J. K. B. 365. Refd. 
De Vries v. Sparks (1927), 137 L. T. 441. 
Mentd* Turner v. Watts (l027), 44 T. L. R. 
105. 

272a. .] — Be Bane v, Poxaix & 

Canpor in the County Court op Norfolk 
(1866), 20 J. P. Jo. 293. 

295. Add, Annotation : — Refd. Salter v, Lask, 
[1923] 2 K. B. 798, 

297. Add. Annotation : — Refd. Salter v, Lask, 
[1923] 2 K. B. 798. 

315a. Disputes in relation to fishing boats — 

Merchant Shipping Act, 1894 (c. 60), s. 387.] — 
Pltfs., who were the owners of a steam 
fishing boat, brought an action in the county 
ct. against deft., who was a member of the 
crew of the boat, claiming a sum as money 


lent by them to deft. Deft, alleged in 
defence that the sum claimed had been paid 
to him as wages ; further, that the county 
ct. had no jurisdiction, the question between 
the parties being a dispute concerning wages 
within above sect, which could only be 
dealt with by a superintendent thereimder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning wages : 
— Held: the county ct. had jurisdiction to 
entertain the action notwithstanding the 
sect., inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
lent &; the sect, did not either expressly or 
by implication exclude that jurisdiction ; &, 
further, the jurisdiction of the super- 
intendent under the sect, did not arise until 
a party to the dispute called him to decide it, 
here no party had called upon him to do 
so. — Sturlby V. Powell, [1930] 1 K. B. 
677 ; 99 L. J. K. B. 197 ; 142 L. T. 484 ; 
46 T. L. R. 236 ; 18 Asp. M. L, C. 97. 

327a. Appearance—Raising defence not chal- 

lenging Jurisdiction.]— Pringle v. Hales, 
No. 139a, ante. 


Part IV. — Remitted Actions. 


331. After this case add “ Action for relief under 
Money-lenders Act, 1900 (c. 61).] — See 

Money & Money-Lending, No. 434a.** 

335a. Meaning of “ amount . . . remaining 

in dispute — Discount retained on payment 
of claim.] — Lee (A.) & Oo., Ltd. v. Beatrice 
Stephenson, Ltd., [1932] W. N. 33; 173 
L. T. Jo. 75, C. A. 

352. Add. CUation 91 L. J. K. B. 771. 

After ihi.s case add : — 

‘ — .] — ScCf now, County Comt Rules, 
Ord. 33, r. 2U. 

360. Add. Annotation Distd. Kofiman v. Sun- 
shine, [1932] 1 K, B. 606. 

373a. On jurisdiction of county court — Reduction 
of claim for damages — Alternative claim for 
injunction.] — Where an action, commenced 
in the High Ct., has been transferred to a 
county ct. under 1919 Act, s. 1, the effect of 
sect. 4 of that Act is to give the county ct. 
jurisdiction to deal with the matter equal 
to or the same as that of the High Ct. 

Pltf. & deft, entered into an agreement, 
which provided that in the event of any 
breach thereof by deft, he should pay to 
pltf. in respect of each such breach a sum of 
£150 by way of agreed & liquidated damages. 
Pltf, alleged that deft, had broken the agree- 
ment, & he brought an action in the High Ct. 
claiming the sum of £150 & an injunction. 
Pltf. lifter wards applied, under 1919 Act, 
s* 1, to have the action remitted to a county 
ct., reducing the money claim to £90, & 
claiming an injunction in the alternative. 
The master made an order for remittal. 
Pltf. then delivered pai*ticulars of claim, 
asking for £90 damages or in the alternative 
an injunction. He admitted, however, that 
the real object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ct., that ct. held that the 


county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial : — 
Held : the decision of the Div. Ct. was 
correct. — Davey v, Robinson, [1923] 1 K.B. 
663 ; 92 L. J. K. B. 336 ; 128 L. T. 613 ; 39 
T. L. R. 163 ; 67 Sol. Jo. 246, C. A. 

379. Add. Annotation : — Consd. Davey v. Robinson, 
[1923] 1 K. B. 663. 

382. Add. Annotation: — Consd. Upton v. Parmer 
(1930), 142 L. T. 620. 

404a. Duty of county court Judge to specify scale of 
costs.] — In an action remitted from the High 
Ct. to the county ct., it is advisable that the 
county ct. judge should specify the scale on 
which costs are to be taxed. Semble : in 
the absence of any direction by him as to 
scale, the costs must be taxed in accordance 
with the scale applicable to the amount 
recovered. — Gold Brothers & Nash, Ltd. 
V. Puller (1925), 134 L. T. 151; 70 Sol. Jo. 
284, D. C. 

Aminiatwn : — Coosd. Davies v. Davies (1027), 90 L. J. K. B. 

1060. 

404b. Order for costs on higher scale - 
Necessity for certificate.] — ^A county ct. judge 
cannot award to pltf. in a remitted action 
costs on a scale higher than that applicable 
to the amount recovered "without giving a 
certificate in accordance with 1888 Act, s. 119. 
— Davies v. Davies, [1928] 1 K, B. 364 ; 9(J 
L. J. K. B. 1066 ; 137 L. T. 567, D. 0. 

408. Add. Annotation : — Refd. Hives v. Dawson 
(1927), 44 T. L. R. 37. 

410a. Discretion of county court judge — ^To deprive 
successful party of costs.] — Where a pltf. has 
begun an action in the High Ct, & within 
twenty-one days from issue of the writ has 
obtained, under R. S. C., Ord. 14, an order in 
respect of part of his claim whereby he may 
sign judgment for £20 or upwards either 
unconditionally or unless that sum is paid 
into ct. or to pltf.’s solr., & the remainder 
of pltf.*8 claim is remitted to a county ct. 


J.s, 
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with leave to defend, the judge of the county 
ct. has the same jurisdiction as a judge of 
the High Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the Bdgh Ct. or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the High Ct. costs of the High Ct. 
proceedings uidess pltf. has been guilty of 


some misconduct. — Jknkins & Co. v, Simon, 
[1926] 1 K. B. Ill ; 96 L. J. K. B. 97 ; 134 
L. T. 88 ; 42 T. h. R. 89 ; 70 Sol. Jo. 162, 

D. C. 

AtmoUUion : — Betd* GalUTan v, Warman (1980), 169 L. T. Jo. 
327. 

420a. Recovery of less than £50 — Joinder of 
actions — Whether total sums recovered to be 
considered*] — Gaixivan v, Wakman (1930), 
109 L. T. Jo. 827 ; [1930] W. N. 96. 


Part V.— 

438. Add, Annotation : — Generally ^ Refd. Friern 
Barnet U. C. v, Adams, [1927 ] 2 Ch. 25. 

455 Add, CUations 91 L. J. Ch. 627 ; [1922] 
B. & C. B. 165. 

472. Add, Citation :-~20 L. G. R. 667. 

472a. Increase oi Rent & Mortgage Interest (Re- 
strictions) Act, 1920 (c. 17), s. 5 — Recovery 
of possession.]— (1) Sect. 6 of Rent (Restric- 
tions) Act, 1920, is not a statutory defence 
or one of whicli notice must bo given under 
County Ct. Rules, 1903, Ord. 10, r. 18. 

(2) The I)iv. Ct. thought that as no one 
had expressly mentioned the Rent (Restric- 
tions) Act in the county ct. they ought not 
to consider its effect. I do not agree with 
that decision. In my opinion the Act im- 
poses upon the county ct. judge the duty of 
deciding whether the property comes within 
its provisions if it does, whether he should 
make or refuse an or<ler for jjossession 
(Hc^iiUTTON, L..J.). — Salter' r. Lask, [1924] 
1 K. B. 754 ; 93 h. J. K. B. 685 ; 130 L. T. 
323 ; 68 Sol. Jo. 420 ; 22 L. G. R. 290, C. A. 

JuvoUUian :—Ah io (2) FoUd. liufevrc r. Hirst. (1931), 100 
L. J. K. B. 733, 

497a. Application under Administration of 

Justice Act, 1920 (c. 81), s. 3— Discretion of 
Judge to order trial without Jury.] — On 
May 10, 1923, pltf. commenced proceedings 
claiming from defts. damages for personal 
injuries caused by the alleged negligence of 
defts.* servants. Defts. filed a defence deny- 
ing negligence &; afterwards gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
made imder the above sect. The county 
ct. judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, & pltf. appealed against that 
order alleged that the learned judge had 
not properly exercised his discretion ; — 
Held : the above sect, did not give the county 


Procedure. 

ct. judge an absolute power to order the 
trial of an action without a jury; the sect, 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materms on which the learned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient ; on 
the other hand it is not necessary for the 
judge to give his reasons for dispensing with 
a jury, but there must be some grounds 
for BO exercising his discretion. — Winn v. 
London County Council (1923), 130 L. T. 
350 ; 88 J. P, 31 ; 40 T. L. R. 100 ; 68 
Sol. Jo. 602, D. C. 

497b. Onus on party objecting to Jury.] 

— On an application in the county ct. for an 
order that an action be tried with a jury the 
county ct. judge is bound in law to make 
the order asked for, unless the party desiring 
to dispense with a jury under the above 
sect, establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury. — Calcbaft v, London 
General Omnibus Co., [1923] 2 K. B. 608 ; 
02 L. J. K. B. 1092 ; 129 L. T. 794 ; 39 
T. L. B. 466 ; 67 Sol. Jo. 641, D. C. 

Annotation : — Consd. Winn t?. L. C. C. (1923), 130 L. T. 3;>0. 

499a. Action in which fraud alleged — Whether 

mere allegation sufficient.] — To come within 
the proviso to Administration of Justice Act, 
1920 (c. 81 ), s. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is not sufficient for pltf. merely to allege 
that deft, acted fraudulently. — Everett v, 
Islington Guardians, [1923] 1 K, B. 44 ; 
92 L. J. K. B. 260; 128 L. T. 447 ; 87 
J. P, 61, D. 0. 


Part VI. — Trial, Judgment and Execution 


534a. Damages claimed.}-— In an action 

for damages & an injunction in respect of 
alleged trespass, neither the prmcipe nor the 
particulars of claim stated the amount of the 
damages claimed. The particulars of claim 
stated that neither the v^ue nor the reserved 
rent of the dominant tenement exceeded 
£100 per amiiim, but did not state the value 
or reserved rent of the servient tenement. 

30 


The judge allowed two amendments of the 
particulaj^ of the claim, the first, a statement 
that the damages claimed were £26 ; & the 
second, an allegation that neither the value 
nor the reserved rent of the servient tenement 
exceeded the value of £100 by the year : — 
Held-: the county ct. judge had power under 
the above sect, to make the second amend- 
ment, & the first amendment also.-— Upton v. 
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Faemjib (1980), 142 L. T. 526 ; sttb nom, 
Fabmsb Vs TJpi'on, 46 T. L. R. 262 ; 94 
J. P. Jo. 136. 

5d4b. Bmt of servient tenement.} 

XJi*TON V. Farmer, No. 634a, ante. 

585a. Action tor ejectment — Action lor recovery 
of possession appropriate.]— Where an action 
■^for ejectment is brought in the county ct, 
\mder County Courts Act, 1888 (c. 43), s. 69, 
& the proper course would have been to 
claim recovery of possession under sect, 138, 
the judge has power & ought, under sect. 87, 
to allow the amendments necessary to 
enable him to deal with the real rights of the 
parties. — Davy v. Magnus (1931), 47 T. L. R. 
609 ; 76 Sol. Jo. 660, D. 0. 

664. Add, AnnoUdion : — Consd. Hoystead v, Taxa* 
tion Comr., [1926] A. C. 156. 

563. Add, Annotations : — Consd. Jaeger Oo. v, 
Jaeger (1929), 46 R. P. C. 336. Refd. 
Mackenzie-Kennedy v. Air Council, [1927] 
2 K. B. 617. 

665. Add, Annotations : — Consd. Ord v Ord, 
[1923] 2 K. B. 432; The Koursk, [1924] 
P. 140 ; Debenhams v, Perkins (1925), 133 
li. T. 252. Apld. Conquer v. Boot, [1928J 2 
•Bk. B. 336* 

SeCi also,* Estoppel, No. 447a, post, 

678. Add, Annotation : — Refd. Scammell v. 

Hurley, [1929] 1 K. B. 419. 

698. Add. Annotation : — As to (2) Refd. Campbell 
V. Poliak (1927), 43 T. L. R. 495. 

617. Add. Citation 15 B. W. C. C. 43. 

619. Add. Annotation : — Refd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. Pv 191. 

621. Add. Annotation: — Refd. R. v. Newport 
(Salop) JJ., Ex p. Wright, [1929] 2 K. B. 416. 


Part VII 

677. Add. Afinolation : — Refd. Russoff v, Lipovitch 
(1924), 69 Sol. Jo. 276. 

684. After this case insert “ Sce% also. Nos. 566- 
573, arde:* 

686. Add. Annotation : — Refd. Temperance Loan 
Fund V. Erwood (1927), 137 L. T. 449. 

690. After this case add Action by 

money-lender.] — See Money & Money-Lend- 
ing, No. 442a.’’ 

691. Add, Annotation : — Refd. Campbell v, Poliak, 
[1927] A. O. 732. 

691a. Order for costs on lower scale.]— When 

the amount found due to pltf. is between 
£20 £50 the scale of coi^ applicable is 

Scale B, & a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
— ^Hughes (W.) & Son v. Satchell (1925), 
134 L. T. 93, D. C, 

691b* In remitted action.]— J enkins & Co. 

V. Simon, No. 410a, ante, 

698. Add, Annotation : — Refd. Campbell v, Poliak 
(1927), 43 T. L. R. 496. 

695a. .] — ^Pltf.*s motor car, whilst being 

driven by his wife, was Injured, as pltf. 


645a. Goods already in possession of sheriff.] 

— ^A. W., Ltd. V, Cooper &;'Hall, Ltd., 
No. 783a, post, 

648a. Sum deposited by claimant to goods less 

than value of goods— More than judgment 
debt & costs.] — Goods which had been taken 
in execution under a county ct. judgment 
were claimed bv a claimant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 
s. 156, the sum of £26 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt & costs of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
admitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that xmder sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him : — Held : as the £26 
was deposited with A; taken by the bailiff 
under sect. 156 of the Act, he must be deemed 
to have taken it upon the assumption that 
it represented the amount of the value of 
the goods, & therefore he had no right tc» 
remain in possession or to possession fees 
after the date of the deposit. — Newsum, 
Sons & Co., Ltd. v. Jambs, [1909] 2 K. B. 
384 ; 78 L. J, K. B. 761 ; 100 L. T. 852 ; 
53 Sol. Jo. 621, D. C. 

652. Add, Annotation : — Refd. Sheffield Corpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B. 180. 


, — Costs. 

alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that both sides were to blame, & gave 
judgment for defts., but allowed no costs, 
bn appeal on the question of costs : — Held: 
on the facts found at the trial there had been 
negligence on the part of pltf.’s wife, & there- 
fore pltf. could not have succeeded whether 
there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to deprive the successful defts. of 
their costs. — Jackson v. Anglo-American 
Oil Co., [1923] 2 K. B. 601 ; 92 L. J. K. B. 
1000 ; 129 L. T. 792 ; 67 Sol. Jo. 640, D. C. 

696b. Order for costs on lower scale.] — On a 

claim by an unsuccessful deft, against an 
insurance co. as third parties, for indemnity 
to an amount exceeding £50, judgment was 
^ven for the third parties. The county ct. 
3 udge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third parties on Scale B, appUcable to oases 
where the amount does not exceed £50, the 
scale where that amount exceeds £60 being 
Scale 0. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. 113 ; — Held : there 
was no jurisdiction to make the order. — 
Bbvington V. Perks & Bell Assurance 
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Society, [1925] 2 K. B. 229 ; 94 L. J. K. B. 
829; 133L,T.611,D.C, 

Annotation : — Apld. Hughos v. Satchell (1925), 134 L. T. 93. 

760. Add, Annotation : — N.F. Warwick v, Butler 
^ Lauritzen, [1925] 2 K. B. 294. 

750a. .] — Where under the above rule the 

registrar, on the application of a deft, who 
alleges that he neither resides nor carries 
on business within twenty miles from the 
ct., makes an order directing pltf. to deposit 
in ct. a sum of money as security for the costs 
of deft., the coimty ct. judge imder r. 11, 
sub-r. 8, has power to vary or rescind the 
ord^ so made. — Warwick v, Butler & 


Laurttzen [1926] 2 K. B. 294 ; 94 L. J. 

K. B, 667 ; 133 lu T. 240, D. 0. 

750b. Court in which plaint is entered ** — Court 
to which remitted action sent.] — ^Where an 
action of tort commenced in the High Ot. 
has been remitted to a county ct. in default 
of security for costs, that county ct. becomes 
** the ct. in which the plaint was entered,*’ 
& the judge may order pltf. to give security 
for costs under Ord. XII., r. 9, of the county 
ct. rules on the application of a deft, who 
neither resides nor carries on business within 
twenty miles of the ct. — Riddle v, Playlb, 
[1930] 1 K. B. 363 ; 99 L. J. K. B. 64 ; 142 

L. T. 92 ; 46 T. L. R. 27 ; 73 Sol. Jo. 796, D. 0. 


Part VIII. 

761. Add- Annotation : — Retd. Hives v. Dawson 
(1927), 44 T. L. R. 37. 

763a. .] — Warwick v. Butler & 

Lauritzen, No. 7.50a, ante, 

770a. On ground of perverse verdict.]- -Creed r. 
Wright (1982), 78 L. ,To. 412, C. A. 

776a. Debt or damage claimed not exceeding £20.] 
— appeal to the High Ct. against the 
decision of a county ct. judge granting a new 
trial is an appeal “in an action ’* within 
1888 Act, 8. 120, & where the debt or damage 
claimed did not exceed £20 the High Ct. has 
no jurisdiction to hear the appeal unless 
applt. has obtained leave of the county ct. 
judge to appeal. — Ward v, Snbiman (1926), 
133 L. T. 660 ; 41 T. L. R, 598, D. 0. 

Annotation .'—Rold. Hives v, Dawson (1927), 44 T. L. IL 37. 

779a. Claim less than £20.] — There is no 

appeal without leave from a county ct. 
judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20. — 
Hives v, Dawson (1927), 138 L. T. 238 ; 44 
T. L. R. 37, D. C. 

783a. Order for payment of possession fees of high 
balUfl— Under Ord. 27, r. 1 (2).]— (1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has, on the appli- 
cation of the high bail iff, made an order 
against the execution creditors, who have 
directed the high bailifit to withdraw, for the 
payment of his fees. 

On May 15, 1924, the high bailifE of a 
county ct. under a warrant of execution 
purported to levy upon the goods of judg- 
ment debtors at their premises, Sd put a man 
in possession. The sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the county ct. judge 
found. The high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the goods. On June 12, 
1924, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far 8« it brought the parties into 
^gotiation with a view to a settlement. 
The high bailiff made an application to the 
county ct. judge under the above rule, for 
an order for payment by the judgment 


—Appeals. 

creditors of his fees for keeping possession 
from May 15 to June 12. The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but was in actual 
possession & not in mere walking posses- 
sion of the goods, & made an order for pay- 
ment of the fees claimed : — Held : (2) the 
possession of the sheriff did not in the cir- 
cumstances prevent the high bailiff from 
taking &. keeping such possession as would 
entitle him to claim fees ; (3) there was 
evidence to support the finding of the county 
ct. judge that the high bailiff did not with- 
draw from possession, but kept actual as 
distinct from walking possession ; &; there- 
fore the order of the county ct. was right. 
— A. W., liTD. V. Cocker & Hau,, Ltd., 
[1925] 2 K. B. 816 ; 94 L. J. K. B. 831 ; 
133 L. T. 608. 

787a. Preliminary question of law — Whether 

“ judgment within 1888 Act, s. 120.] — 
Daws v, Nettleship, Ltd. (1929), 168 
L. T. Jo. 518. 

789. Add, Annoiaiions : — Consd. Ward v. Sneiman 
(1925), 183 L. T. 560. Distd. Lefevrc v. 
Hirst (1981), 100 L. J. K. B. 788. Refd. 
Lloyd V, Cook, Goudge v, Broughton, Simson 
V, Miatt, Bartram v. Brown, Barker v, 
Hutson, [1929] 1 K. B. 103. 

797a. Exception from rule — Appeal under Rent 
Restriction Acts.] — Salter v, Lask, No. 
472a, ante, 

797b. .] — The general i*ule that it is a 

condition precedent to the raising by an 
applt. of a point of law on appeal from a 
county ct. that that point should have been 
raised at the trial of the action docs not 
apply to cases within r. 18 of Increase of Rent 
& Mtge. Interest (Restrictions) Rules, 1920. — 
Lepevre V, Hirst (1931), 100 L. J. K, B. 
733. 

809. Add. Annotation: — Held. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

818. Add, Annotation: — Aa to (1) Refd. Phillips 
V. Britannia Hygienic I^aundry Co., [1923] 
1 K. B. 539. 

832. Add. Annotations: — Aa fo (1) Distd. Martin 
17. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K, B. 76. 

851. After this case add the following cross- 
reference : — Order directing arbitrator under 
Agricultural Holdings Acts to state special 
case .] — See Agriculture, No. 2664. 
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852. Add. Annoiaiion : — Consd. Leyton U. 0. v. 
Wilkinaon, [1927] 1 K. B. 863. 

900. Add. CUaiion 20 L. G. R. 663. 

908. Annotaiiona: — For the existing annotations 
substitute as follows : — 

Annotations : — Overd. Abrahams v. Dimmock. tlOlS) 1 

K. B. 662. Cook v, Gordon was wronprly decided (BunKucY, 

L. J,). Befd. The Crescent, Great Northern S.S. Flshhig 

Co. v. S.S. Crescent (1893), 62 L. J. P. 63. 

918. Add. Annotation: — Retd. Simmons v. Crossley, 
[1922] 2 K. B. 95. 

928a. Reference to statutory de other orders ds to 
private de local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 

W. N. 308, D. 0. 


Vol. Xm. — C!oimty Cooxts. Cases 852—1146. 

988. Add. Annotation : — Dlstd. Rackham v, 
Tabrum (1923), 129 L. T. 24. . 

945. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick, [1926] A. 0. 546. 

954. Add. Annotation : — ^FoUd. Kofifman v. Sun- 
shine, [1932] 1 K. B. 606. 

962a. Appeal under Poor Persons Rules.]- 

The ct. may award costs against applt. who 
appeals under the Poor Persons Rules, if 
the appeal is entirely frivolous & vexatious & 
is an abuse of the process of the ct. — Drum- 
mond V. Hebvey (1927)j 138 L. T. 200; 44 
T. L. R. 14, D. 0. 


Part IX. — Certiorari, Prohibition and Mandamus. 


979. Add. Annotation : — Apld. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

980a. Not action voluntarily brought in county 

court not having Jurisdiction.] — (1) A 
pltf. who voluntarily sues in a county ct. 
which, owing to a defence there raised, has 
no Jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari. 

(2) If such a pltf. succeeds in obtaining 
an ex parte order for certiorari deft, need not 
enter an appearance in the High Ct. Pltf. 
is not entitled to judgment in default of 
appearance, & such a judginent, if obtained 
by him, will be set aside for irregularity. — 
Giusti Patents &; Engineering Works, 
Ltd. V. Maogs, [1923] 1 Ch. 516 ; 92 L, J. 
Ch. 346 ; 40 R. P, C. 199 ; sub nom. Guisti 
Patents & Engineering Works, Ltd. v. 
Maggs, 129 L. T. 438. 

1008a. On obligation of defendant to appear— 
Judgment in default of appearance — Validity.] 

— Giusti Patents & Engineering Works, 
Ltd. V. Maggs, No. 980a, ante. 

1016. Add. Annotations: — Consd. Jte Stanton, 
[1928] 1 K. B. 464. Refd. R. v. Central 


Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

1038. Add. Annotations : — Consd. St. Magnus, etc. 
Parochial (]5hurch Council v. London Diocese 
Chancellor, [1923] P. 38. Refd. Hunter v. 
Stadtische Hochseefjscherei Gemeinniitzige 
Gesellschaft (1925), 133 L. T. 488; Mansfield 
v, Robinson [1928] 2 K. B. 353. 

1064. Add. Annotation : — Apid. Pringle v. Hales, 
[1925] 1 K. B. 573. 

1076. Add. Annotation : — Expld. & Apld. Simbro 
Trading Co. v. Posograph Parent Corpn., 
[1929] 2 K. B. 266. 

1085. Add. Annotation : — Folld. KolTman v. Sun- 
shine, [1932] 1 K. B. GOG. 

1086. Add. Annotation: — N.F. K oilman r. Sun- 
shine, [1932] 1 K. B. GOG. 

1087a. .y-Held : 1888 Act, s. 131, 

enables the High Ct. to make an order as to 
costs incurred in the county ct., & not merely 
as to costs in the proceedings before the ct. 
itself. — Koitman v. Sunshine, [1932] 1 
K.B.GOG; 101 L. J. K. B. 784 ; 147L.T.199. 

1093. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


Part XI. — Rules and Fees. 

1138. Add. Annotatioji : — Refd. R. v. ^Minister of Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


Part XII. — Statutes Conferring Special Jurisdiction. 

1146. In the cross-reference following this case 

for “ See, generally, Industrial, Provident Landlord & Tenant Act, 1927 (c. 36).] — See 

& Similar Societies read “ See, generally. Landlord & Tenant, Vol. XXXI. 

Insurance.** 
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Voh XIV. Oases d~72b. 


CRIMINAL LAW AND PROCEDURE. 

Note, — After June 1, 1926, see Ciimiiml Justice Act, 1925 (c. 80). 


Part I. — Principles of Criminal Liability 


Add, Annoiatiom : — Consd. Sorrell v. Smith, 
[1926] A. C. 700. Retd. British Oxygen Co. 
V. Liquid Air, [1926] Oh. 383. 

5a. Prevention of Crimes Act, 1871 (c. 112), 
s. 20.>— Attempted burglary is not a ** crime ** 
within Prevention of Crimes Act, 1871 
(c. 112), s. 20,-— R. V, Bates (1030), 22 Cr. 
App, Rep. 49, C. C, A. 

21. Add, Annotation: — Refd. R. v. Cory, [1927] 
. 1 K. B. 810. 

22. Add, Annotation : — Refd. Jarvis v, Surrey 
County Council, [1926] 1 K. B. 654. 

23. Add, Annotaiion: — Refd. Jarvis v, Surrey 
County Council, [1925] 1 K. B. 664. 

86. Add, Annotation: — As to (1) Dlstd. Aber- 
cromby v, Morris (1932), 48 T. L. R. 63.5. 

38. Add, Annotaiion : — Refd. R. v, Denyer, 
[1926] 2 K. B. 258. 

40. Add, Annotation : — Consd. Allard v. Selfridge 
(1924), 88 J. P. 204. 

40a. Right of defendant to give evidence — As to his 
state of mind.] — (1) Evidence that deft, is 
an accessory after the fact does not support 
an indictment for being a principal, or 
accessory before the fact. 


(2) On the question of mens rea, deft, is 
entitled to give evidence of the state of his 
mind at the relevant time. — R. v, Fitz- 
patrick (1926), 19 Cr. App. Rep. 91, C. C. A. 

46. Add, Annotation : — FoUd. Bridges v, Griffin, 
[1925] 2 K. B. 233. 

56. Add, Annotation : — Refd. Anderson v. Daniel 
(1923), 130 L. T. 418 

72. Add. Annotation : — Distd. Parey v, Welch, 
[1929] 1 K. B. 388. 

72a. .] — Held: above sect, applies the 

general law of larceny to pigeons so far as it 
does not apply to them already : & con- 
sequently, a taker who honestly believed the 
pigeon taken to be his own was not withdn 
the sect. — Farey v, Welch, [1929] 1 K. B. 
388 ; 98 L. J. K. B. 318 ; 140 L. T. 660 ; 
93 J. P. 70 ; 45 T. L. R. 277 ; 27 L. G. R. 
153 ; 28 Cox, C. C. 604, D. C. 

72b. Refusal to maintain wife & family.] — It is no 

defence to a charge of “ wilfully refusing & 
neglecting to maintain a wife & family, 
whereby they have become chargeable to the 
common fund of a union, that the husband 


PART I. SECT. 1. 

sa. Misdemeanour, 1 — Senihle : at 
oommon law disobedience to a statute 
Is a misdomeauour. — O'D ba v. Mid- 
wives llKois'rRA'noN Board (1024), 
26 W. A. L. R. 129.— AUS. 

e j, lyocfedintis under Liquor 

Control Act, 1930 (TV. v. Mack 

(19H1), 66 Can. O. C. 368.— CAN. 

24 i. Statutory offences — “ Offence ** — 
Prevention of Crimes Act, 1871 (c. 112), 
S. 7.] — STRATfUCRN V. PaDDBN, [1926] 
S. O. (J.) 9.— SCOT. 

24 ii. .] — The word 

oflouco *' in Indian Penal CJode, s. 149. 
is confined to offences under the Code 
& does not include within its meaning 
offences under Indian Railways Act. — 
Re Vasttdbva Mudau (1929), I. L. R. 
62 Mad. 882.— IND. 

24 ill. Crime ** — Prevention of 

CHmes Act, 1871 (c. 112), ss, 7, 20.1— 
To be relevant a charge of a con- 
travention of sect. 7 must libel upon 
its face a convlotlon on indictment of 
an offence, & a previous oonviotion of 
an offence, both of which offences must 
l»e “ crimes as defined in sect. 20. — 
Murray v. Macmillan, [1927J 8. C. (J.) 
1 4.— SCOT. 


PART 1. SECT. 2, SUB-SECT. 1. 

29 ii. Criminal Code, s. 247J— 

R. V, Hurt (1923), 48 Oan. CMm. (jas. 
82 I 66 0. L. R. 48.— CAN. 

20 iil. .V— R. V. Canadian 

Alus-Chambebs, Ltd. (1923), 48 

Oan, Orim. Cas. 63 ; 64 0. L. R. 38.— 
OAN. 

80 ii* .] — A fish merchant was 

convicted on a charge of clandestinely 
taking possession of fish boxes, the 
property of varioos fish, merchants, 
well knowing that he had not, te would 
not have, received permission from the 
owners to his doing so, & with using 
the boxes by filling them with fish & 
dlspatchhig them to the fish market at 


j Glasrow : — Held : as there was nothing 
I olanaostino in the conduct of ckccused, 
he was not guilty of the offence charged. 
— Murray t>, Robertson, [1927 J 
S. C. (J.) 1.— SCOT. 


PART I. SECT. 2, SUB-SECT. 2.— A. 


38 ii. .) — R. V, Crawford 

(N. B.), [1927] 2 D. L. R. 565 ; 47 
Can. CWm.'Cas. 134.— CAN. 


o i. .] — The general rule 

that when on a trial for murder the 
Crown succeeds in establlsbbig such a 
primd facie case as, in the absence of 
any explanation, will justify the jury 
in finding the accused ^Ity of murder, 
the burden then devolves upon him of 
making out such circumstances of 
alleviation, excuse or justification as 
will afford a foundation for his defence, 
does not apply to the case where such 
droumstanoes arise out of tho evidence 
against him. Therefore, where various 
circumstances wore brought out in the 
course of tho Crown's own case which 
bore materifidly on tho question of the 
accused's intent, & tho issue was raised 
thereon whetlier the Oown had ad- 
duced suflaclont proof to dischaigc Its 
own burden of establishing the offence 
of murder : — Held : the judge in 
charging the jury should have given 
them to understand, without imposing 
any onus on the accused, that if, in 
view of such olroumstances, they enter- 
tained any reasonable doubt as to the 
prisoner having a murderous Intimt, 
they could not properly find him guilty 
of murder. — R. v, Primaic, [1930] 1 
W. W. R. 755 ; 3 D. h, R. 345 ; 53 
Can. C, O, 203 ; 24 8. L. R. 417.— 
CAN. 


p I. Aseisiing police ,} — On a 

charge of burglary the accused stated 
he was instructed by a police ofi^oer to 
take part in a burglary in order to 
assist the police in bringing a criminal 
to justice. He informed the police 
before the burglary as to where & when 


it was to take place, accompanied the 
real burglar in his breaking into a 
house & taking goods, then instructed 
the police where the goods were to be 
found & gave information leading to 
the arrest of tho criminal. There was 
conflict between the evidence of the 
accused & that of tho police officer who 
instructed him. The magistrate con- 
victed the accused, stating he was 
relieved from weighing the evidence of 
Uie police officer He the other witnesses, 
as toe evidence showed that accused 
helped to commit the crime : — Held ; 
nwersing tho decision of the magis- 
trate, if accused’s evidence is believed, 
what be did was not with the intention 
of committing felony, but with the 
intention of helping the police.— R, v. 
Gilmore (1930), 43 B. C. R. 57.— 
CAN. 

PART I. SECT. 2. SUB-SECT. 2.— B, 

59 i. Notification of contagious disease 
—Public Health Act, R, 8, 0„ 1914 
(c. 218), 8, 55 (l).l— Where deft., a 
qualified medical practitioner, honestly 
believed that a disease was not com- 
municable : — Held : there was no 
mens rea, & he could not be guilty of a 
criminal offence. — R. v, Gordon, 
[19241 2 D. L. R. 358 ; 43 Con. Grim. 
Caa. 26 ; 54 O. L. R. 355.— CAN. 

o (p. 38) 1. .] — Mena rea is an 

essential ingredient of the offeuco of 
possessing apparatus suitable for the 
manufacture of spirits contrary to 
Inland Revenue Act, s. 180 (c). This 
does not moan that gruilty motive or 
Intention must be shown. Mens rea 
can be shown by the presumptions of 
fact which may be raised against 
accused by the nature of the apparatus 
found in nis possession tie the clrcum- 
Btanoes surroundii^ that possession. — 
R. (Jackson) v, Hutchinson, [1925] 
3 W. W. R. 744.— CAN. 

•b. Ke^ng beer over legal strength — 
Ontario Temperance Act, 1916 (c. 50), 
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bond fide blit erroneously believed that he 
was not legally bound to maintain them in 
the circumstances. Mens rea is immateiial. 
— Biggs v. Burridge (1924), 89 J, P. 75 ; 
22 L. G. B. 555, D. 0. 

102. Add, Annotation : — Retd. Orpen v. Hay* 
market Cajutal, Ltd. (1981), 145 L. T. G14, 

122. Add, Annotation : — Retd. Allen v, Whitehead, 
[1930] 1 K. B. 211. 

138. Add, Annotation : — Apld. Allen v. White- 
head (1929), 45 T. L. R. 655. 

134. Add, Annotation : — ^Refd. Allen v, Whitehead 
(1929), 45 T. L. B. 655. 

147. Add, Annotation: — As to (1) Retd. Allen v, 
Whitehead (1929), 46 T. L. B. 656. 

150. Add, Annotation : — ^Reld. Allen v, Whitehead 
(1929), 45 t. L. R. 655. 

167. Add, Annotation : — Retd. R. v. Denycr, 
[1926] 2 K. B. 258. 

177. Add, Annotation : — Consd. B. v, Bateman 
(1925), 94 L. J. K. B. 791. 

178. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K, B. 791. 

180. Add, Annotation : — Retd. R. v. Do Montalk 
(1982), 23 Or. App. Rep. 182. 

181a. .] — (1) The offence of uttering & 

publishing an obscene libel is established as 
soon as the prosecution has proved the 
publication & obscenity of the matter charged, 
a jury should not be directed that, beyond 


this, they must find an intent to corrupt 
public morals. 

(2) The test of obscenity is that laid down 
by OocKBURN, 0. J., in E. v. Bicklin^ No. 8070, 

whether the tendency of the matter charged 
as obscenity is to deprave & corrupt those 
whose minds are open to immoral influences.’* 

(3) Senible : it is a good defence to the 
charge that the publication of matter 
primd facie obscene was for the public good, 
as being necessary or advantageous to religion, 
science, literature or art, provided that the 
manner & extent of the publication does not 
exceed what the public good requires. — 
R. V, De Montauc (1932), 23 Or. App. Rep. 
182, C. 0. A. 

212. Add, Annotations : — As to (3) Consd. R. v, 
Bailey, [1924] 2 K. B. 300. Refd. R. v. 
Southern (1929), 142 L. T. 383. 

229. Add, Annotations : — As to (1) Refd, R. v, 
Kenneally (1930), 22 Or. App. Rep. 52. 
Generally^ Refd. Dixon v, Sui;ton Heath & 
Lea Green Colliery, Ltd. (No. 2) (1930), 23 
B. W. C. C. 185. 

230a. -.] — The Ct. o£ Criminal Appeal has 

no power to alter the rules in McNagliicn's 
Case^ No. 229, ante, — R. v, Flaveijl (1920), 
19 Or. App. Rep. 141, C. C. A. 

244a. S,P,—n, V. KorscH (1925), 19 Cr. App. 
Rep. 50, 0. C. A. 

302. Add, Annotation: — As to (1) Consd. R, v. 
Bateman (1925). 94 L. J K. B. 791. 


8, 40.1 — Held: mens rea necessary 
element.— K. v, Hyde, [1925) 2 1). L. 11. 
958 ; 44 Can. Crim. Cas. 1.— CAN. 

go. . ] — . fiicna rea not 

nocessaiy clement. — 11, v, Burke, 
[1925) 3 D. L. U. 025 ; 44 CJan. Crim. 
Cos. 234.— CAN. 

sf. Using hoUle for liquor incorrectly 
labeiled.] — Held; mens rea essential 
ingredient. — R. v, Savich (Ont.) (1927). 
47 Can. Crim. Oas. 262.— CAN. 

»j. Hranding animal without atUhorily 
of owner — Brand Act, R. S. S., 1920 
(c. 123). 8, n(bh}—Held; mens rea 
essential ingredient. — C lark w. Lawson 
(S ask.), [1926] 1 W. W. R. 173; 46 
Can. Crim. Cas. IIS. — CAN. 

PART I. SECT. 2. SUB-SECT. 5. 

B. (c). 

253 iv. V, Rrockj-’a - 

shire & Clarkson. [1932] 1 D. L. R. 
J56 ; [19313 O. R. 806 ; 56 Can. C. C. 
3 10.-' CAN. 

PART I. SECT. 3, SUB-SECT. 3 — A. 

fj. Driving motor — Breach of 

prmrisions of Motor Vehicle Act,) — R. 
V, Doyle (Ont.), [1928] 50 Can. Crim. 
Cas. 233.— CAN. 


matters, he is Insane In regard to the 
particular suhjoot-mattcr of the charge 
which is made against him. — H.M. 
Advocate v. Sharp, [1927) S. C. (J.) 
66.— SCOT. 

229 xlv. .)— Tola Ram v, 

R. (1927). I. L. R. 8 Lah. 684.— IND. 

229 XV. The word 

and ” in CViminal Code, it. S. O., 
1927, 8. 19, should be construed as 
“ R. V, JEANOTTK, [1932) 2 

W. W. 11. 283.— CAN. 

e I. .) — A man may 

bo suffering from some form of insanity, 
in the sense In which the word would 
be used by an alienist, but may not bo 
suffering from unsoundness of mind, as 
defined in Indian Penal Code, s. 84. 
The law rccogniseH nothing but 
incapacity to realise the nature o! the 
act. & presumes that where a man’s 
mind or his faculties of ratiocination 
are sufliciently clear to apprehend 
what be is doing, he must always be 
presumed to intend the consequences 
of the action he takes. — Mani Ram 
0 . R. (1926), 1. L, R. 8 Lah. 114.— IND. 

PART I. SECT. 5, SUB-SECT. 2.— 

B. (c). 


PART I. SECT. 3, SUB-SECT. 8.— B. 

o. Dehste the word not.’* 


PART I. SECT. 6, SUB-SECT. 1.— 
B. (b). 

201 ii. Proof that accused under 

fourteen — Onus of proof lies on accused.] 
— R. V, Schneider (Sask.), [1927] 1 
D. L. R. 999 ; [1927] 1 W. W. R. 306 ; 
47 Can. Crim. Cas. 61.— CAN. 


PART 1. SECT. 6, SUB-SECT. 2.— 
B. (b). 

229 xiii. ,] — A man may 

appreciate the nature & quality of his 
deed as an Illegal act, & may yet bo 
insane in respect that ho falls to 
recomiso that the act is morally wrong : 
& It is suflQolent to Justify a finding that 
accused is Incapable of instructing his 
defence that, although sane In ordinary 


246 iii. .) — The driver of a 

motor car was charged with causing 
the dfKLth of a pedestrian by his reck- 
less driving. He stated that he was 
not guilty in respect that by the 
incidence of temporary mental dis- 
sociation duo to toxic exhaustive 
factors he was unawarfe of the presence 
of deceased on the highway k of his 
injuries & death, & was incapable of 
appreciating his immediately previous 
& subsequent actions.” It was not 
disputed that the pedestrian’s death 
had been caused by the oxocssive 
speed & dangerous manoeuvring of the 
car ; — Held : if accusod was otherwise 
in a condition which Justifiod his 
driving a car, & If, through no fault of 
his own & for some cause outwlth his 
control & which ho was not bound to 
foresee, he became either gradually or 
suddenly not master of his action. 


through some mental defect, Sz, was in 
that state at the time of the accident, 
the jury were entitled to return a 
verdict of not guilty. — H.M. Advocate 
V, IUtchie, [1926J S. C. (J.) 45.— 
SCOT. 

PART I, SECT. 5. SUB-SECT. 2.— E. 

279 i. Need not be scientific evidence,] 
— R. r. McCJobkey, [1927) 2 D. L. R. 
639 ; 47 Can. Crim. Cas. 122; 60 

0. L. R. 44.— CAN. 

ei. .) — R. V, llROCKENBimiE & 

Olauknon, [1932] 1 D. L. R. 156; 
[1931) O. R. 800 ; 50 Can. C. C. 310.— 
CAN. 

PART I. SECT. 6, SUB-SECT. 3.— A. 

i, ,3 — Waryam Stngh V. 

R. (1926), I. L. II. 7 Lah. 141.— IND. 

PART I. SECT. 6. SUB-SECT. 8.— B. 

297 iv, .) — Evidence of drunken- 

ness falling short of a pro^^od incapacity 
in accused to form the intent necessary 
to constitute the crime, & merely 
establishing that his mind was affected 
by drink so that be more readily gave 
way to some violent passion, docs not 
rebut the presumption tbat a man 
intends the natural consoquenoes of 
his acts. — Sheru & Gama v, R. (1923), 

1. L. R. 7 Lah. 50.— IND. 

303 vHi. .]— The accused 

appealed from his conviotion for 
murder. It had boon oontendod in bis 
defence that at the time of his act his 
condition from drink was such that the 
act could not be murder ; & he alleged 
misdirection by tho trial judge to the 
jury on this question, whloh involved 
the law as to what state of incapacity 
resulting from drink will reduce a 
crime from murder to manslaughter ; — 
Hdd : in the oiroumstancos of the case, 
an essential question for the jury was : 
given tho ccistenoe of some degree of 
capacity In the accused, & assuming 
tho facts deposed to by Crown wit- 
nesses, If credited, in describing tho 
accused’s act in striking the fatal blow 
& his conduct & expressions before & 
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306* Add, Amwtationa : — Consd. B. v, Betts & 
Ridley (1930), 144 L. T. 526. Refd. B. v. 
Canham (1926), 18 Or. App. Rep. 163. 

359. After this case add : — 

• Abolition of presumption.] — See Criminal 

Justice Act, 1926 (c. 86), s. 47. 

417. Add, Annotations : — Consd. A.-O. for Straits 
Settlmt. V, Pang Ah Yew, [1925] A. C. 656. 
Refd. Badman v. R., [1924] 1 K, B. 64. 

466. Add, Annotation : — Refd. Lake v, Simmons 
. (1926), 95 L. J. K. B. 686. 

478. Add, Annotation : — ^Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K, B. 263. 

528. Add, Annotation : — Refd. R. v, Betts & 
Ridley (1930), 144 L. T. 626. 

528a. Common design to commit robbery 

with violence.] — Where, in pursuance of a 
common design to commit robbery with 
violence, one prisoner strikes a blow which 
results in death, & another is present aiding 
& abetting the robbery, as a principal in the 
second degree, both are guilty of murder, 
although the latter may have consented to 
the use of only a limited degree of violence 
& the former may have departed from the 
agreed method of attack. — R. v, Brits & 
Ridley (1930), 144 L. T. 626 ; 22 Or. App. 
Rep. 148 ; 29 Cox, C. C. 259, C. C. A. 

572a. .] — To convict a co-deit. of 

more than one crime on the ground of common 
design there must bo satisfactory enddonce 
that tlie concert extended to each such 
crime. — R. v. Short (1932), 23 Cr. App. Rep. 
170, C. 0. A. 

611. Add, Amioiaiion : — Apld. Gough v, Rees 
(1929), 46 T. L. R. 103. 

612. Add, Annotation : — Dlstd. Gough v, Rees 
(1929), 46 T. L. R. 103. 

613. Add, Annotation : — Apld. Gough v, Rees 
(1929), 46 T. L. R. 103. 


613a. Overloading omnibus — Railway Passenger 
Duty Act, 1842 (e. 79), ss. 18, 16.]-~The 
conductor of an omnibus was convicted of 
permitting the omnibus to be overloaded con- 
trary to Railway Passenger Du^ Act, 1842 
(c. 79), 8. 13, which by sect, 16 imposed a 
penalty for this offence on the ‘^driver, 
conductor, or guard.** His employer was 
not present at the time : — Held : the employer 
was liable to be proceeded against for “ aiding 
& abetting, counselling & procuring ** the 
commission of the offence. — Gough v, Rees 
(1929), 1 42 L. T. 424 ; 94 J. P. 53 ; 28 L. G. R. 
32 ; 46 T. L. R. 103 ; 29 Cox, 0. C. 74, D. 0. 

616. Add, Annotation : — ^Apld. Allen v, Whitehead 
(1929), 45 T. L. R. 655. 

616a. — ^ .] — Resp,, the proprietor of a 

refreshment-house was charged with harbour- 
ing prostitutes contrary to Metropolitan 
Police Act, 1839 (c. 47), s. 44. It was proved 
that, though resp. received the profits of the 
business, he did not manage it, but left it in 
charge of a manager, to whom he had given 
express instructions not to allow prostitutes 
to assemble on the premises. Resp. only 
visited the premises once or twice a week, 
& there was no evidence that any offence had 
been committed in his presence or with his 
knowledge : — Held : having delegated all 
his authority to the manager & become a 
mere absentee, he was responsible for the 
acts of the manager, & was liable to con- 
viction. — Allen v, Whitehead, [1930] 1 

K. B. 211 ; 99 L. J. K. B. 140 ; 142 L. T. 
141; 94 J. P. 17; 45 T. L. B. 655 ; 27 

L. G. R. 652 ; 29 Cox, C. C. 8, D. C. 

708a. Not supported by evidence that de- 

fendant accessory after the fact.] — R. v, 

Fitzpatrick, No. 40a, ante, 

732a. -.] — R. V, Fitzpatrick, No. 40a, ante. 


jifUT iliat whether or uot bo was 
MO alfect«Hi by drink as to be incapable 
of liaviner the lnt(M)t to kill or of ha vine: 
the InUnit, in r(;ckJess disregard of the 
consequenccjH, t-o cause some bodily 
injury, “ known " to him to be “ likely 
to cause doalb.’* I’hat question was 
one upon which tlio jury must pass in 
order to enable thorn to determine the 
existence or non-existence of the intent 
in fact. As the trial judge, while 
properly dirccjtiug the jury's atteutioii 
to the dt‘fcnco as put fomard by 
accused's counstd, that acfuised was in 
such a state tliat- his mind was not 
functioning, that his mind w’os gone," 
that ho was iuoapat)le of a degree of 
" thought " enabling him to be awai’C 
of the nature of bis physical acts, did 
not direct them to the (luestion above 
defined, there should 1)0 a new trial. — 
MaoAskill V. R., ri931 ] S. C. li. 330 ; 
3 D. h. Jl. 166; Can. O. O. 81; 
raj8fi; O. mil) nom.. R. r. McAskiix, 
[1031] 1 D. L. R. 970.— -CAN, 

303 Ix. .] — Prisoner was 

indicted for the mm*der of a police 
ottieer. I’ho only dufenca w^as that he 
was 80 drunk as to bo incapable of 
forming an Intent & therefore was at 
most guilty of manslaughter. The 
judge charged the jury thus : " What 
you must determine is it <-hls man can 
show that his mind was so affected by 
the drink he had taken that he \vas 
incapable of knowing that what he 
Wiis doing was daugcrous & so likely 
to inlllot serious injury. That Is your 
test. If upon the whole evidence you 
feci honestly that t his man was drunk 
to the extent that ho did not know^ 
what ho was doing Iwos dangerous & 


likely to cause serious injury, then the 
offence ought to be redxiced to man- 
slaughter, but that is for you " 
Held. : a mlsdii’cctlon. — R. v. KovAon, 
[1931] 1 D. L. R. 977 ; 66 O. L. R. 398 ; 
55 Can. O. C, 40.- CAN. 

303 X. R. r. McAskill, 

[1930] 3 M. P. R. 169.— CAN. 

PART I. SE;PT. 6, SUB-SECT. 2.— B. 

456 iv. ,) — ^W^hero several 

persons join In beating another with 
lathis, & infilct such serious injuries 
on hiiQ that ho dies shortly after the 
beating, oU are guilty of the offence of 
murder \vlthout distinction. — IL v. 
Umkd (1923), I. L. R. 45 All. 727.— 
IND. 

456 V. .] — The doing lo 

death of one person at the hands of 
several persons, in circumstances in 
which It could never bo known by which 
hand life was actually extiuguished, 
amoimts to murder, & not merely 
attempted murder, on the part of 
each of the persons eoncorned. — 
Ghosh v, R. (1924). 41 T. L. H. 27 ; 
L, 11. 62 Ind. App. 40.— IND. 

PART I. SECT. 6, SUB-SECT. 3.— 
A. (a) i. 

{ i, /fapr — rntiina hand orvr 

(jirrs r. IIkw.sTon tS: 

Godpaiu) (1930), 5.5 Can. C. O. 13. 
CAN. 

PART I. SECT. 6. SUB-SECT. 3.— 
B. (a). 

n i. .J — A pomon cannot bo said 

to have aided & abetted another, whore 


the latter had no oonsclousness of his 
act & exorcised no volition in the 
matter. — R. r. Rasool, [1924] App, D. 
44.— S. AF. 


PART I. SECT. 6, SUB-SECT. 3.— 
B. (b). 

630 i. Manslaughier — Death in a fight. ^ 
— R. V, SiLVERSTONE, [1931] 3 D. L. K- 
769 ; O. R. 50 ; 55 Can. C. C. 270.— 

CAN. 


Bd. — M. assaulted S. with 

intent to rob him. D. was not present 
at the assault, but there was evidence 
that ho had been seen earlier in the 
evening driving in liis car with M., that 
M., w'hen pursued by S., immediately 
after the assault, took refuge In D.'s 
car. in which D. was then seated. & 
wlilch was stationary by the roadside, 
with its lights off, in a dark spot close 
to where the assault had been com- 
mitted : — Held : the jury was entitled 
to draw the inference that the assault 
was committed in pursuance of a 
common purpose agrt^ed upon by M. & 
D— M, & D. R. V. Dunn (1930), 30 
S. R. N. S. W. 210 ; 47 N, S. W. W. N. 
79.— AUS. 


PART I. SECT. 6. SUB-SECT. 3.— 
B. (f) ii. 

se. i^ommon dusign to esrofte- Shoot- 
ing tt'iih intent to murder by one,] — I’lu^ 
mere fact tlmt tw’O men W'ore attempt- 
ing together to escape arrest does not 
Justify a con\iction of both of them for 
an offence committed by one in resist- 
ing appridiension. -R. r. Hcnm’ & 
Killiok, [1932J 2 W. W. R. 121.— 
CAN. 
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750. Add, AnnoiaHon : — Apld. R. v. Woods (1930), 
143 L. T, 31 L 

751 • A dd, Annotcdion : — Consd. R. v. Woods 
(1930), 143 L. T. 311. 

751a. “.] — On a charge of attempting to obtain 

by false pretences, ** intent attempt ** 
must be carefully distinguished. — R. v. 
Punch (1927), 20 Or. App. Rep. 18,0. 0. A. 

751b. .] — I'wo letters were written by the 

accused to a man who had advertised for a 
situation & were sent to him by post. The 
letters, which were couched in obscene & 
lecherous terms, purported to be written by 
a woman, & invited the recipient to come to 
the place where the accused lived, & to have 
immoral relations. The recipient, on reading 
tliem, believed they were written by a woman. 
He did not go to the place where the accused 
lived, & no meeting between them took 
place. The accused was chafed with 
attempting to procure the commission of an 
act of gross indecency by the recipient of 
the letters with himself. At the trial the 
jury were asked to say only (i) whether the 
accused was the writer of the letters, & 
(ii) if so, whether the letters amounted to an 
attempt to pi*ocure the commission of the 
offence charged. The jury received no 
direction in regard to what was necessary in 
law to constitute an attempt, as distinguished 
from mere intention, to commit an offence. 
The jury convicted the accused : — Held : 
the accused’s acts were only remotely, & 
not immediately, connected with the com- 
mission of the offence, & the jury should 
have been directed that such acts did not in 
law constitute an attempt to procure the 
commission of the offence charged. The 
conviction must, accordingly be quashed. — 
R. V, Woods (1930), 143 L. T. 311 ; 46 
T. L. R. 401 ; 29 Cox, C. C. 165 ; 22 Cr. App, 
Rep. 41, C. C. A. 


751c. — R, V. Freedman, No. 107T9a, post 

755. Add. Annotaiion : — ^Reid. R. v. Punch (1927), 
20 Or. App. Rep. 18. 

756. Add.Annotcdiona: — Apld. R.t?. Woods (1930), 
143 L. T. 311. Hefd. R. v. Punch (1927), 20 
Or. App. Rep. 18. 

799. Add. Annotation -Distd. R. v. Woods (1930), 
143 L. T. 311. 

812. Add. Annotations : — ConSd. Sorrell v. Smith, 
[1926] A. C. 700. Refd. British Oxygen Oo. 
v. Liquid Air, [1926] Oh. 383. 

814. Add. Annotations : — As to (1) Retd. Hardie & 
Lane v. Chilton, [1928] 2 K. B, 306. As to 
(2) Ctonsd. SorreU v. Smith, [1926] A. 0. 700. 
Generally, Retd. G. W. K. v. Dunlop Rubber 
Oo. (1926), 42 T. L. R. 376. 

861. Add. Annotation: — Generally, Retd. R. v. 
Berg, Britt, Oarr4 & Lummies (1927), 20 
Or. App. Rep. 38. 

862a. Conspiracy to procure admission to Inn of 
Court — Forged certificates.] — The Benchers 
of the Inns of Ot. owe a duty to the public in 
respect of admission to the Bar ; therefore a 
fraud committed upon them to procure such 
admission is a mischief against public policy 
none the less because its intent is not to pro- 
cure money for the offender. — R. v. Basspjy 
(1931), 47 T. L. R. 222 ; 75 Sol. Jo. 121 ; 22 
Cr. App. Rep. 160, 0. 0. A. 

902. Add. Annotaiion : — Refd. R. v. Gordon (1926), 
133 L. T. 734. 

930. Add. Annotaiion : — Refd. R. v, Luberg (1920), 
135 L. T. 414. 

933a. Though no direct communication 

between conspirators.] — R. v. IiIeymck, R. 
V. Ribufpi (1929), 46 T. L. R. 421 ; 21 Or. 
App. Rep. 94, 0, 0. A. 


PART I. SECT. 6, SUB-SECT. 6.— 
B. (a). 

760 V. R. V . Rump, 11929] 

2 D. L. H. 824 ; 1 W. W, R. 649 ; 61 
Can, Crim. Cas. 236 ; 41 B. C. K. 36. — 

CAN. 

PART I. SECT. 6, SUB-SECT. 6. - 
B. (b). 

763 Vi. '.]--K, V . Diwr, 11931] 

4 M. P. R. 81.— CAN. 

PART I. SECT. 6, SUB-SECT. 6.— C. 

772 i. LtabUUy far aitempt — Larceny. J 
—R. V. Shaid, fl926] 3 D. L. R. 653 ; 
{19261 2 W. W. R. 319 ; 46 Can. Orim. 
Oas. 209 ; 36 Man. h. R. 64.--CAN. 

PART I. SECT. 6, SUB-SECT. 6.-~D. 

if. Charge of assault vnUt intent to 
commit rape — Jtnoards to charge of 
attempted rape.] — R. v. MacIntyre 
( 1025)> 43 Can. Criin. Con. 366.— CAN. 

PART I. SECT. 6. SUB-SECT. 7.— A, 

h i, . Every person of 

legal rospunsibility wbo knowingly & 
volantanly co-operates with, or aids 
or oaslats or advises or encourages 
another In the commission of a ortmo 
is an accomplice, without regard to 
the degree of his guilt. — R. v. Gal- 
lagher, [1924] 4 D. h. H. 1059; 3 
W. W, U. 357, —CAN. 

b U. I — * — Ai_ — 

be convicted on a charge of counselling 
an offence, although the person 
counselled did not actually coiomit the 


offence. — Ii. v. Yee Jam Hong (Sask.), 
119291 1 D. L. R. 179 : 50 Can. Grim. 
Cae. 372 ; [1928] 3 W. W. R. 490.— 
CAN. 

PART I. SECT, 6, SUB-SECT. 8.— A. 

B 1. Conspiracy cannot exist 

unless two or more persons are parties 
to an agreement to do an illegal act, 
or to do a legal ckct illegally, both know- 
ing, or being deemed to know, that the 
carrying ont of the purpose involves 
the commission of an Indictable offence. 
— R. V. Secml, {1926] 4 D. L. R. 762 ; 
Q. R. 39 K. B. 436.— CAN. 

B ii. What amounts to-^Consmiring 
with another ignorant of intended fraud.] 
— R. V, Seouirb (Ont.) (1928), 49 Can. 
Crim. Cas. 266.— CAN. 

PART I. SECT. 8, SUB-SECT. 8.— C. 

831 i. One atom coennot conspire.'h-' 
There can bo no conspiracy unfess two 
or more minds are oa idem as to their 
object. — Rabbis v. R. (1927), 48 
N. L. R. 330.— S. AF. 

836 i. Husband d: wife.] — Husband 
8c wife cannot conspire toother so os 
to be guilty of the crime of consplra(n^ 
— n. V . MoKechie. 11926] N. Z. h. R. 
1.— N.Z. 

PART I. SECT. 6, SUB-SECT. 8.— N. 

894 ii. ,] — R. V. Book- 

halier Sc Lanin, [1924] 3 D. L. R. 
122 ; 42 Can. Crim. Cas. 186.— CAN. 

894 iil. ,] — R. V. Pobtkb & 

Marks (B. C.),J1928i 4 D. L. R. 825 ; 
50 Can. Crim. Oia. 399.— CAN. 


PART I. SECT. 6, SUB-SECT. 8.— O (a). 

921 i. Conspiracy may be inferred 
from fads twowd.]— R. e. Siminoton 
(B. C.) (1926), 45 C3an. Crim. Cas. 249.— 
CAN. 


921 11. S. P. B, V. Thornton (B.C.) 
(1926), 46 Can. Cdm. Cas. 249.— CAN. 


q j. .] — If an Information 

oharges a oonsplr^y between A., B., 
C. Sc D., together Sc with E. &; F. 6c 
others. Sc a oonvioUon finds A. guilty 
of a conspiracy with B. Sc with E. Sc F. 
Sc others, the oonspiraoy on which A. 
is convicted is not a different con- 
spiracy from the one on which ho was 
cnawed.— R. v. Marino Sc Cbisofi, 
[1927] 2 W. W. R. 468 ; 47 Can, Oilm. 
Cas. 348 ; 38 B. C. R. 452.— CAN. 


PART I. SECT, e, SUB-SECT. S.— 
O. (c). 

935 X. .]— The rule of 

evidence that, on oharges of conspiracy, 
the acts Sc declarations of each con- 
spirator in fuxthoranoe of the common 
object are admissible against the rest, 
is applicable on a charge of bribery, 
since the crime of bribery involves 
corrupt conduct of. Sc the acting in 
concert by, Sc the exlstenoe of a common 
purpose between,tho persons oonoemed. 
It is immaterial whether the existence 
of the common purpose or the par- 
ticipation therein of those alleged to 
have p^dpated in the crime be proved 
first, though either element is nuMtory 
without the other. — R. v. LRvyTi 1^291 
App. R. 312.— S. AF. 



VoL 3QV.— GEiminal Law. Cases 900a— 1082a. 


Part II. — Original Criminal Jurisdiction 


960a. -.] — Gbbiy’b (Lohjd) Case (1641), 1 

State, Tf. 489. 

961a. Right of Scotch peer.] — Sanohab’s (Lobd) 
Case (1612), 9 Oo. Eep. 117a ; 77 B. R. 902 ; 
sub nonu Sanquieb’s (Lobd) Oasb, 2 State 
Tp. 743. 

AnnoiaHone: — Oontdi. R. v, Graham (1791), 2 Leaoh* 547. 

Reid. Claiendon*B Case (1667), 6 State, Tr. 291. 

967a. Not by articles exhibited by peer In 

House of Lords.] — CLABsmiON’s (Eabl) 

Case (1667), 6 State, Tr. 291. 

976a. .]— SoMEESET’e (Duke) Case (1561), 

1 State, Tr. 515. 

986. Add, Annotation : — Consd. R, v. Judge, Ex p. 
Isle of Ely Jusibicee, fl931] 2 K. B. 442. 

989. For ** B. v. Elliot ** read R. v. Elliot, 
Hollis Valentine.** 

Add, Annotations : — Refd. R. v, Paty (1704), 

2 Ld. Raym. 1106 ; Burdett v. Abbot (1811), 
14 East, 1. 

991. Add, Annotation : — Consd. R. v, Cory, [1927] 
1 K. B. 810. 

992. Add, Annotation : — Refd. Leyton U. 0. v, 
Wilkinson, [1927] 1 K. B. 863. 

1006. Add, Annotation : — Refd. Musical Per- 
formers* Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 40 

T. L. R. 485. 

1016a. Power to order payment of taxes in respect 
of honorarium payable to clerk of court.]-— 
An order made by the Central Criminal Ct. 
directing that any taxes demanded by the 
Inland Revenue authorities in respect of 
an honorarium payable to the clerk of that 
ct. shall be paid by the public bodies by 
which the salaries of the ct.’s officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (c. 36). — R, v. Central Criminal 
Court JJ., Ex p, London County Council, 
[1926] 2 K. B. 43 ; 94 L. J. K. B. 479 ; 132 
L. T. 666; 89 J. P. 65; 41 T. L. R. 
269 ; 69 Sol. Jo. 381 ; 27 CJox, C. C. 734, 
D. 0. 

1022a. .]— B. V, Devon JJ., Ex p. Public 

Prosecutions DiREcroR, No. 1138, post, 

1080. Add, Annotaiion : — ^Dlstd. R. v, Teesdale 
(1927), 138 L. T. 160. 


1031. Add, Annotation: — ^Dlstd. R. v, Teesdale 
(1927), 138 L. T. 160. 

1081a. .] — ^It is not necessary in 

order that a person may be dealt with as an 
incorrigible rogue under Vagrancy Act, 1824 
(c. 33), s. 5, on a second conviction for any 
of the o£tence.s named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words “ rogue & vagabond.** 
since the statute itself provides that a person 
convicted of any of those offences “ shall be 
deemed a rogue & vagabond.** — R. v, Tees- 
DALE (1927), 138 L. T. 160 ; 91 J. P. 184 ; 
44 T. L. R. 30 ; 28 Cox, C. C. 438 ; 20 Cr. 
App. Rep. 113, C. C. A. 

1082. Add, Annotation : — FoUd. R. v. Dixon, 
Southampton Justices, Exp. Porteous (1929), 
142 L. T. 597. 

1032a. Before charge gone into.] 

Deft., who was represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
W'ould be liable to imprisonment for a temi 
exceeding three months. He was not in- 
formed of his right to trial by a jury on 
appealing before the ct., before the charge 
was gone into, but he was so informed after- 
warc&, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft, protested twice by his solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman tliat if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 
Deft, was then convicted & fined : — Heed : 
the proceedings were a nullity as the giving 
of that information to the person chai*ged 
on his appearing before the ct., “ before the 
charge is gone into,** in accordance with 
Summary Jurisdiction Act, 1879 (c. 49), 
s. 17, is a condition precedent to the validity 
of the subsequent proceedings. Accordingly 
the conviction was quashed. — R. v, Dixon, 
Southampton Justices ; Ex p, Porteous 
(1929), 142 L. T. 697, 598 ; svb nom, R. v, 
Hampshire Justices, Ex p, Porteous, 94 
J. P. 70; 46 T. L. R. 157; 28 L. G. R. 
84 ; 29 Oox, C. 0. 113, D. 0. 


PART 11. SECT 1. SUB-SECT. 5. 


IE. Election for speedy trial,] — U. v. 
Cummins (N. S.) (1928), 50 Can. Crim. 
Cas. 375.— CAN. 


lb. .J — When a prisoner has 

elected a speedy trial, his consent to 
bo so tried, on additional charges 
which it is sought to prefer against 
him, is required only when they are 
not founded on the facts or evidence 
disclosed in the depositions. — R. v, 
Dupf (Saak.), [1929] 1 D. L. R. 152 ; 
50 Can. Crim. Cas. 246 ; [1928] 3 
W. W. R. 650 .— can. 


•d. .] — R. e. Yee Jam Hono 

(SaakJ, [1929] 1 D. L. R. 179: 60 
Can. (Mm. CJas. 372 ; [1928] 3 W. W. R. 
490.— CAN. 


•d. .] — R. V. Speidei^ (Alta.) 

(1029), 52 Ctm. Crim. Caa. 311,— CAN, 


It. .] — ^When a prisoner has 

coQieiited to a speedy trim before tbo 
district ot« judge's criminal ot. on the 
charge for which he has been com- 


mitted for trial, he may be so tried 
without any further consent on any 
other charge founded on the facts or 
evidence disclosed in the depositions. 
— R, V. Diederioh & Libkrtt (Alta.), 
[1929] 3 W. W. K. 748 ; 52 Can. Crim. 
Cas. 370.— CAN. 

sf. .] — A good election for a 

speedy trial was lield not to be affected 
by the fact that a subsequent election, 
made after a slight correction in the 
charge, may not ho ve been tedten in the 
proper manner. — R. v, Wong Cheun 
Ben, [1930] 3 W. W. R. 281.— CAN. 

Bg. Right of accused to he tried hy 
j nry — Receivifug stolen property, ] * — (1 ) 
Although property alleged to have been 
stolen or to have been received knowing 
it to have been stolon does not exceed 
110 in value & tho offences are, there- 
fore, triable summarily by a Police 
magdstrate under Part Vl. of the 
Criminal Code, they are novortheless 
indictablo offences &; need not be 
tried smnmarily. 


(2) Where there was nothing to 
suggest that the judge was of the 
opinion. Sc ho could not properly bo 
of tho opinion, that the property 
alleged to navo been received knowing 
it to be stolen did not exceed $200 in 
value, the case fell under sect. 67 of 
North-West Territories Aci, 188{» 
(which la still in force), & when the 
accused elected for a jury trial a jury 
of six was a properly constituted 
tribunal. (3) When the stolen pro- 
lierty alleged to have boon knowingly 
i*eooived consisted of cancelled share 
certificates which appeared to bo when 
received by the accused valid certifi- 
cates \\'lth a market value far in excess 
of $200, & it was not shown tliat he 
was implicated in any way in the 
erasing of the cancellation marks 
Heid : it could not properly be said, 
for tho purpose of the application of 
sect. 67, that their value did not exceed 
$200. — B. V , Dusenbekg, [1930] I 
W. W. R. 717 ; 53 Can. 0. O. 166 ; 2i 
Alta. L. R. 415.— CAN. 



Cases 1084—1269. ENausH and Empire Digest Supplement, 


1034. Ad(h Annotation : — FoUd. It. v. Dixon, 
Southampton Justices, Ex p, Porteous 
(1929), 142 L. T. 697. 

1042. Add, Annotation: — As to (1) Consd. China 
Navigation Co. v, A.-U. (1932), 48 T. L. B. 
375. 

1079a. Fraudulent conversion begun abroad— 

Receipt of proceeds In England.]— A fraudu- 
lent conversion begun abroad, even though 
triable there, but completed by receipt of 
the proceeds in this country, is justiciable 
in this country. — R. v, Lyle (1924), 18 Cr. 

, App. Rep. 69, C. C. A. 

1090. Add, Annoiaiion : — As to (1) Consd. China 
Navigation Co. v. A.-C. (1932), 48 T. L. B. 
375. 

1100. Add, Annotation : — Refd. The Fagemes, 
[1920] P. 185. 

1101. Add. Annotation: — Dlstd. The Fagernes, 
[1927] P. 311. 

1124. Add. Annotation : — As to (2) Refd. The 
Fageimes, [1926] P. 185. As to (4) Refd. The 
Eagerness, [1920] P. 185. Generally, Refd. 
China Navigation Co. v, A.-G. (1932), 48 
T. L. B. 375. 

1138. For the existing paragraph in original 
volume substitute the following paragraph : — 

^ person on 

board one of His Majesty’s ships, which was 
then in commission & lying in the tidal 
waters of the Firth of Forth above the Forth 
Bridge, was alleged to have committed 
larceny as a clerk or servant to the Navy, 
Army & Air Force Institutes. He was 
placed under arrest by an executive officer 
of the ship, &, some days later, by which 
time the vessel had anived in Torbay, he 
was apprehended by the Devon police & 


charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1910 (c. 60), s. 17 (1) (a), 
committed on the high seas. Prisoner was 
arraigned pleaded not guilty ^ a jury was 
impanelled, but quaiter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 96), e, 116, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, that the offence charged 
was properly triable only by the Scottish 
cts. ; — Held : quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence wlxich, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 116 of that Act, in the county 
where the offender was apprehended, — B. 
V. Devon JJ., Ex p. Public Prosecutions 
Dtrector, [1924] 1 K, B. 603 ; 93 L. J. K. B. 
284 ; 130 L. T. 640 ; 88 J. P. 73 ; 40 T. L. B. 
213 ; 68 Sol. Jo. 422 ; 27 Cox, C. C. 593, D. 0. 

SuB-SEor. 2 . — Statutory Provisions. 

(Vol. XIV., p. 147.) 

See, now, Criminal Justice Act, 1925 
(c. 86), s. 11. 

Sub-sect. 3. — Change of Venue. 

(Vol. XIV., p. 150.) 

See, now, Criminal Justice Act, 1925 (c. 86), 
s. 11 (1). 


Part Ml. — Limitation of Time for Criminal Proceedings. 

1269. Add. Annotation : — Apld. R. v, Hewitt (1925), 80 J. P. Jo. 721. 


PART II. SECT 2, SUB-SECT. 1. 

r i. Offence commuted before jurist 
diction granted — Trial subsequent to 
grarU.l—li. v. Heisler (N. S.), fl928J 
3 D. L. Tl. 221 ; 49 Can. Grim. Caa. 
341.— CAN. 


PART II. SECT. 2, SUB-SECT. 6. 

c i. .]™Sect. 591 of the Criminal 

Code does not apjdy to an olTonco com- 
mitted on a ship moored at Lapointe 
Her in Burrard Inlet. 

Even where the sect, applice, the 
leave of the Govenior-uenci'al is 
ofFectivo If obtained before the com- 
mittal of the accused for trial.— -II. v, 
Furuzawa (No. 2), [1930] 1 W. W. E. 
953. 955 ; 53 Can. C. C. 398 ; 42 

B. C. R. 541, 548.— CAN. 


PART U. SECT. 3, SUB-SECT. 1.— A. 

1148 iv. -Accused, 

charged with infUctlng grievous bodily 
harm, was arrested on a warrant & 
brought before two Justices for sum- 
mary trial in a Judicial district other 
than that in which the oflienoo was 
‘‘,^niinitted. .Tustices of the peace In 
Saskatchewan have jurisdiction os such 
throughout the Province. He pleaded 
to tlie charge & made his defence, & 
it was not until he appealed from his 
conviction that ho objected to the 
pl^c of trial : — Held : applying 
Cilmlnal Code, s. 577. appft. was 


properly charged & tried, even if 
8. 881 did apply ; & even if he had a 
right to be tried in the district n horo 
the offence was committed, his objec- 
tion to the idoco of trial was raised too 
late. — R. V. liOBERTS. tl928] 1 D. L, U. 
260 ; 49 Can. Grim. Gas. 171 ; 22 Sask. 
L. R. 242 ; U927] 3 W. W. R. 844.— 
CAN. 

1162 i. Where act is act of omission — 
Embe:^lemcnt — Non-accounthig for 
numeu received — Place to which account 
should have been rendered .} — In a case 
of criminal breach of trust by a servant 
wliosc^ duty it is to render acxiount at 
one place, & there Is no evidence to 
8how where the alleged misappro- 
priation was comnxitled other than the 
fact of non-accomxting, the vemve may 
be laid in the place whore the ivccnsed 
failed to account. If, however, there 
is evidence to show where the mis- 
appropriation was coimiiitte<l, the 
venue must be laid either iu that place 
or the place whore the i>roperty was 
received or retained. In the latter 
case then^ is no alternative venue in 
the place where the account was to bo 
rendoi-od. — pe Fix)NDOh v. 

Emperor (1931), I. L. R. 59 Gale. 92, 
— IND. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (a). 

t i. .) --Held : a letter 

WTitten by deft, from a city In 
Pennsylvania to Ontario, enclosing 


money for travelling exponsoa con- 
taining instructions to proceed to 
Montreal, was deft.'s act committed 
in Ontario, & a taking &; enticing away 
within sect. 31 C of the Code. — R. v, 
LoFTi'fcj (1926), 45 Can. Grim. Gas. 
390 ; 59 O. L. H. C5.— CAN. 

PART 11. SECT. 3, SUB-SECT. 8. 

1254 xvi. .] — R. V. De 

Bruue (1927), 47 Can. Grim. Gas. 311 ; 
60 O. L. U. 277.— CAN. 

1254 xvii. .] — A change of 

venue will not ho granted on the ground 
of local prejudice against the accused 
unless It plainly appears that such 
projndloo exists as will prevent a fair 
& impartial trial being had at the place 
where the offence is alleged to nave 
been committed. — R. v. Bronfman, 
ri930] 1 W. W. R. 382 ; 53 Can. C. C. 
32 ; 24 S. L. R. 321.— CAN. 

sd. Appeal from refusal U} change — 
British Colunwia..] — Accused was con- 
victed at Prince Rupert on a charge 
of murder. The Supreme Ot. of Canada 
on appeal set aside the oonvlotlon 8c 
ordered a new trial. An application 
was then made by accused to change 
the venue & was dismissed. An appeal 
from the order was dismissed for want 
of Jurisdiction, as no appeal has been 
provided for by the Dominion Statute 
nor by the law of England applicable 
to this province. — II. v. Sankky (1927), 
49 Gan. Grim. Cos. 195 ; 39 B. 0. IL 
247.— CAN, 



Vol. XI7.-0riminal Law. Cases 1884a-1486a. 


Part IV 

1834a. Estreatmant — Removal of.] — R. v. 

Stewart (1931), 23 Cr. App, Rep. 82, 
0. 0. A. 

1387. Add, Annotation : — Apld. Ex p, Hatry, 
(1929), 108 L. T. Jo. 303. 

1345a. .] — Ex p, Hatry (1929), 

108 L. T. Jo. 303. 

1410a. Pending appeal to Privy Council — From 


—Bail. 

Colonial Court.]— Sutton R., [1932] W. N. 

272 ; 74 L. Jo. 440. 

1411a. When granted — Only In special cir- 

cumstances.] — R. V, Gregory (1928), 20 Cr. 
App. Rep. 186, 0. C. A. 

1416. Add, Annotation : — ^Apld. R. v, Williams 
(1925), 19 Cr. App. Rep. 67. 

1436a. When term of imprisonment short.] 

— In the case of a short sentence, where an 


PART IV. SECT. 1. 


taol vli. R. V . Cooper- 

DLOOM (1924), 43 Can. Grim. Cas. 394. 
—CAN. 

1301 viii. .] — The main, 

although not necesearlJy the only, 
consideration that should determine 
the exercise of a magistrate's discretion 
Is the (ihcstlon of securing the attend- 
ance of accused. — Kok i?. R. (1927), 48 
N. L. R. 267.— S. AF. 

m 1. .] — Criminal Code, 

8. G9C, provides that where the offence 
Is punishable by Imprisonment for 
more than five years a justice of the 
peace, jointly with some other justice, 
may in certain oircumstances admit 
the accused to bail. One justice has 
no jurisdiction to take the recognis- 
ances, &, if ho does so, no liability is 
Imposed, at least no liability which can 
be enforced in a summary manner. — 
R. V. Mooue, 119241 1 W. W. R. Ill ; 
41 Gan. Grim, Gas. 1G4 ; 18 Sask. L. R. 
60.— CAN. 

m n, Justice of the peace .] — 

Under s. 664 of the Criminal Code a 
justice of the peace has jurisdiction to 
admit an accused to ball before ho is 
brought before the justice in ct. on 
the chai*ge8 preferred against him. — 
H. V. McKenzie, (1929] 3 D. L. 11. 
709 ; 2 W. W. U. 421 ; 51 Can. C, C. 
423 ; 38 Man. L. R. 241 ; affg.. (1929] 

1 W. W. R. 249.— CAN. 

sf. Amount of bail — Pouter to in> 
crease.]— Rail w<as fixed by a magis- 
trate at the close of a preparatory 
examination of aconsed who was com- 
mitted for trial. The examination was 
reopened to ascertain whether accused 
admitted eight previous convictions. 
Upon his admission, prosecutor applied 
tor an increase of ball, which the 
magistrate gi’anted. Accused then 
applied for an order that the bail 
as originally fixed should stand : — 
field : it was competent for the magis- 
trate to reconsider the amount of the 
bail.— SWAHT V. R. (1923), 44 N. L. R. 
133.— S. AF. 

Bg. Effect of bail — Whether reckoned 
CL$ part of imprisonment .] — Tho time 
during wliich prisoner is out on bail 
under an order for bail made at his 
request cannot be rt^ckoned as part of 
his term of imprisonnuuit, even though 
such order was ultra inres. — K. v. Iaci, 
fl925] 2 W. W. R. 129 ; 43 Gnu. Grim. 
Gas. 303.— CAN. 

th. .] — The time of Im- 

prisonment for an offence against 
Manitoba Temporanco Act docs not 
continue to run while prisoner Is out 
on ball pending an appeal. — R. v. 
Sipes, (1925] 3 D, L. R. 361 ; [1925] 

2 W, W. R. 325 ; 44 Gan. Grim. Gas. 
00 ; 35 Man, L. R. 151.— CAN. 


tj. Estreatment of hail .] — The pro- 
cedure to be followed on an applioa- 
tion to estreat bail is to bo found in 
Bail Act, 8. 12 (2). — B. o. Bmoos 
(1923), 33 B, C. R. 297.— CAN. 

sk. Application to remit — 

Appeal ,] — No appeal lies from tho 
refusal by a county ct. judge of a 
motion to remit & discharge the 
estreat of appot.’s bail-bond. — R. v, 
SOHNEIDKB (1923), 40 On. Grim. Gas. 
206 ; 66 0. L. R. 215.— CAN. 

• 1 . No right where aetjof Staie 


prevents discharge of bond .] — R. v. 
Getun (1930), 54 Can. O. C. 225. — 

CAN. 

sm. Record must be before 

court .] — R. t). Gaixivan (1930), 54 
CJan. C. C. 223.— CAN. 

80 . Failure to surrender. — LiahilUy of 
surety .] — Salter v, Ogtlvie, [1931 J 
2 I), h. R. 384 ; 2 M. P. R. 488.— 
CAN. 


PART IV. SECT. 2. 


p 1. .1 — R. V. Murray (1926), 

59 N. S. R. 119.— CAN. 


p ii. ,] — In non-capital rrlmlnal 

oases, the general rule is that an 
accused person is entitled to boiJ unless 
there are reasonable grounds for sup- 
posing that he will not answer to his 
bail at the trial. As to what con- 
stitutes such reasonable grounds there 
Is no definite rule. It is In the dis- 
cretion of the judge, who is entitled to 
take Into consideration, not only 
matters before him in evidence, but 
also such things as are matters of 
common knowledge. — R. v, McIver, 
[1929] V. L. R. 50.— AUS. 

1330 111. .] — The fundamental 

test on ball motions is the probability 
of prisoner’s evading justice. — T he 
State v. I’urcell, (19263 1. K. 207 ; 59 
I. L. T. 141.— IR. 

1344 1. — Severity of punish- 

ment .] — The ct. may have regard to 
(a) tlio seriouHness of the crlnm 
charged ; (5) the severity of the punish- 
ment ; (c) the strength of the case on 
the depositions ; (d) the prospect of a 
reasonably speedy trial ; & (c) tho 

opposition of tho A.-G. — ^The State v. 
PURCFJ.E, (1926] 1. R, 207 ; 59 1. L. T. 
111.— IR. 


1344 ii. .] — Krishna 

Chandra Jagati v, R. (1927), I. L. R. 
C Pat. 802.— IND. 


d i. Punishable with Umg term — 

Rich prisoner .] — Except in exceptional 
circumstances persons accused of 
crimes piuiisbable with long terms of 
imprisonincnt should not bo released 
on bail. Tho rlclier the a^xmsed & the 
more easy it is for him to find bail, 
tho less it is dcsh’ablo that he should bo 
released, & in no cheumstaneus what- 
ever, without an order of the High Ct., 
should any person accused of murder 
1)0 allowed ball. — Uikayat Singh v. 
Kino-Emperor (1932), I. L. R. 11 I’at. 
280.— IND. 

1849 i. Conduct of prisoner — Tamper- 
ing with Crown witnesses .] — Tampering 
with the prosecution witnesses may bo 
a good reason for refusing bail. — 
EmsHNA Chandra Jaoati v. R. (1927), 
1. L. R. 6 Pat. 802.— IND. 


1349 ii. .1 — ^Whore bail was 

opposed, on tho ground that accused 
had been arrested before Investigations 
were complete to prevent his tampering 
with Crovra wltnesscB : — Held : the 
magistrate was not warranted in 
i*ef using bail for that reason. — Kok v. 
11, (1927), 48 N. L. R. 267.— S. AF. 


PART IV. SECT. 4. 

1361 V. .1 — R. V, Stagg 

(1925), 44 Can. Grim. Gas. 128.— CAN. 

1861 Vi. .1 — The State v. 

Purcell, (19261 I. R. 207 ; 69 I. L. T. 
141.— IR. 


1361 vii. .1— R. V. Nga 

San Htwa (1927), 6 I. L. R. Ran. 276. 

-IND. 

o 1. .1 — Tho opposition of tho 

A.-G. to the riving of bail, while en- 
titled to great weight, does not bind 
the discretion of the ct. — The State 
t). Purcell, [19261 1. R. 207 ; 59 I. L. T. 
141.— IR. 

PART IV. SECT. 6. 

1383 il. ,] — ^After conviction for 

rape & a new trial ordered ball was 
refused. Rape is an offence punish- 
able with death, & unJess there is im- 
reasonable & unjust delay in bringing 
on tho second trial, bail will not be 
granted. — R. v. Auger (1929), 62 
Can. C. C. 80 ; 64 O. L. H. 198.— CAN. 

1383 iii. .] — Re II. v. Auger 

(Ont.) (1929), 52 Can. C. C. 281.— 
CAN. 

st. Obtaining by false prefences.] — B. 
V, Gifford, [1931] 2 W. \V. R. 414.— 

CAN. 


PART IV. SECT. 8. 

1401 V. “.] — Where a police 

magistrate refused to allow' accused to 
be released on ball pending the pre- 
liminary hearing, an application by 
W’ay of habeas corpus for accused’s 
release on bail was granted. — R. v. 
MacDonald. [1925] 2 \V. W. R. 643.— 
CAN. 

PART IV. SECT. 12. 

8b. Grounds for granting.] — While 
it is not possible to lay down an in- 
flcxihlo nue as to when a person con- 
victed of an offence & sentenced to 
imprisonment, who appeals against 
his conviction, should or should not bo 
udmitUsd to bail ponding the deter- 
mination of his appeal, it is important 
to bear In mind that every one is pre- 
sumed to be innocent until legally 
convicted, & that so far us is humanly 
I)OSKlblo the law should l>o so ad- 
ministered as not to do injustice to an 
innocent i)crson. — R. r. Smith, R. v. 
Barnahd (1924), 43 Can. Grim. Gas. 
24 : 56 O. L. R. 244.— CAN. 

sd. .] — A pi'isoner who had 

been convicted on a charge of shop & 
warehouse breaking & sentenced to 
two years & four calendar months' 
imprisonment, applied for ball pending 
the hearing of an appeal against his 
conviction. Tbo grounds of his appli- 
cation wore that he might search for 
two pereons w’ho might prove that his 
identity had been mistaken ; the 
prisoner did not know tho names or 
addresses of these persons, but knew 
their destTlptions ; further grounds 
wore personal to himself & family, such 
as a statement that ho surrendered to 
his bail during trial & a desire to assist 
his family. There w^os little prospect 
of the appeal being successful : — 
Held: bail should not bo granted. — 
R. r. Ryan, [1930] S. A. S. R. 125.— 
AUS. 

Bt. .] — R. V, Verigin (No. 1), 

[1932] 2 W. W. R. 489.— CAN. 

bri. By Supreme Court of Canada,] 
— A judge of the Supreme Ct. has no 
jurisdiction to admit to ball an 
accused person pending his appeal, 
such jurisdiction being conferred by 
Criminal Code, s. 1019 (1), upon the 
Chief Justice of the appellate ct. or a 
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appeal cannot be speedily beard, the ct. 
may grant bail. — B. t^. Selkirk (1925), 18 
Or. App. Bep. 172, 0. C. A. 

1437. After this case add : — 

— _ , notVf Criminal 

Justice Act, 1925 (c. 86), s. 16 (2). 

1442a. ,] -The ct. grants bail only in 

exceptional circumstances. — R. v, Klein 
(1932), 23 Or. App. Bep. 173, 0. 0. A. 

144Sa. Vacation intervening.] — In consider- 

ing applications for bail the ct. has regard to 
the interval of a vacation. — R. v. Charavan- 
MtiTTU (1029), 21 Or. App. Rep. 184, C. C. A. 

1448b. .]~~R. i?. Waxman (1930), 22 

Or. App. Rep. 81, 0. C. A. 

1443c. Intricate case.]— Bail granted in 

view of complexity of the case &i of the 
interval of the Long Vocation. — R. v, New- 
BERY & Elman (1931), 23 Or. App. Rep. 60, 
0. 0. A. 


1448d. — .] — Bail granted in view of the 

interval of the Long Vocation. — R. v. 
Stewart (1931), 23 Or, App. Rep. 68, 
C. 0. A. 

1443e. — .] — ^The interval of the Christmas 

vacation before an appeal can be heard may 
be a ground for the ct.^s granting baU. — B, 
V. Harding, Txjrneb & King (1931), 23 Or. 
App. Rep. 143, 0. 0. A. 

1445. Add. CUation ;~-87 J. P. Jo. 636. 

Add. Annotation : — Refd. B. v. Davidson 
(1927), 20 Or. App. Bep. 06. 

1445a. .] — The ct., in granting an application 

for leave to appeal against conviction & 
sentence, offer^ appet., in view of the 
interval before the hearing, bail on hla own 
recognisance of £50 & that of a surety in the 
same sum. — B. v. MacDonald (1928), 21 
Or. App. Rep. 26, 0. 0. A, 

1446a. .] — B. V. Davidson, No'. 8129b, post. 


Part V. — Proceedings Preliminary to Indictment. 


1458. Add. Annotation : — Reid. Conn v. Turnbull 
(1925), 89 J. P, Jo. 300. 

1459. Add. Annoiaiion : — Refd. Conn v. Turnbtill 
(1925), 89 J. P. Jo 300. 

1467, After cross-references following this case ad<l 
‘‘Person outside jurisdiction. 1 (Viminal 
.Iiistioe Act, 1925 (c. 86), s. 31.” 

1467a. Joint trial with another person neces- 
sary or expedient.] -Turf Publishers, Lti>. 
r, Davies, ( 1927 1 W. N. J99, D. C. 

1484. Add. CUation .*—31 T. L. R, 401. 

1513a. .] — R., V. Boulton (1871), 12 Cox, 

C. C. 87. 


1536a. -.] — R. V. Boulton (1871), 12 Cox, 

C. C. 87. 

1555a. .]— White v. Tayt.or 

(1801), 4 Esp. 80 ; 170 E. R. 648. 

1583. Add. Annoiaiion : — Refd. Glamorgan County 
Council V. Glasbrook, [1924] 1 K. B. 879. 

1611. Add. Annotation: — Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 

1622. Add. Annotation : — Folld* Isaacs v. Keech, 
[1925] 2 K. B. 354. 

1622a. Town Police Clauses Act, 1847 (c. 89), 

s. 28.] — Under the above sect, in order to 
entitle a constable to take a person into 


judiTO ot that ct. desifTnated by him. — 
Steele v. R.. [1924] 2 D. L. 11. 470 ; 
11924] S. C. K. 1 ; 42 Can. Crfm. Cas. 
4 7. —CAN, 

ei. Time for entering into 

recognisan^^e.] — On an appeal from a 
summary conviction, since there Is now 
no time limit for filing the notice of 
appeal under Criminal Code, s. 750, 
there is no time limit for entering into 
the recognisance which may be given 
under sub-sect, c, — H. Hahilko, 
[1924] 1 D. L. R. 832 ; 3 W. W. R. 
421.— CAN. 


e ii. . ?. Desjablais, 

[1924 J 3 W. W. K. 145.- -CAN. 

sn. When appliccclion for release can 
he made — before return by gaoler sfumring 
cause of commitment.] — Me Hood, [1928] 
1 D. J.. R. 024 ; 49 Can. Grim. Cas. 
191 ; 59 N. S. K. 471.— CAN. 


PART IV. SECT. 13. 

80 . Refusal by sheriff — Nummary cArm- 
plainl.y—HeJd : an appeal to the High 
Ct. of Justiciary agaln&t a refusal of 
bail was not confined to cas^ tried 
upon Indictment. — Liddell v. 
Strathern, [192(1] 8. C. (J.) lOT.— 
SCOT. 


PART V. SECT. 1, SUB-SECT. 2.— A. 


1488 ii. .] — Where a mai 

who knows that ho la under detentioi 
axKiuieHces In the situation there is ai 
arrest, even though there has been n( 
actual touching of hla person.— 
Hioqins V. Maotionald (B. C.), [1928 
4 p. L. H. 241 ; [1928] 3 W. W. R 
1 16 ; 60 Can. Crim. Cae. 353.— CAN. 


1498 i. htecessary to inform prisoner 
under what power constable acHng .] — 
A person about to bo arrested is 
entitled to know under what power the 


constable Is arreating him &, if he 
apecifloa a certain power, which the 
person knows the constable has not 
got, he is eutiGed to objcict to such 
arrest & escape from custody, such 
custody not being a lawful one. — 
Appasanu Mudaliab V. R. (1924), 
]. L. R. 47 Mad. 442.— IND. 

sp. Second arrest justified — First 
arrest irregular.] — Kx p. Malatsky, 
[1926] 2 I). L. R. 242 ; 43 Can. Crim. 
Gas. 306.— CAN. 


identity, asked him to serve them witb 
liquor, which be did. Haying con- 
sumed the liquor they ordered more, 
which was being served but not con- 
sumed when, disclosing their identity, 
they arrested accused without a war- 
rant : — Held : accused was ” found 
actually committing “ an offence, & 
could be arrested without a warrant. — 
R. V. Hills, [19241 1 W. W. R. 661 ; 
44 Can. Crim. Cas. 329 ; 20 Alta. L. R. 
166.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (b). 

1566 V. .] — Telegrams from 

the ** police ” of a Native Stote which, 
in addition to personal desciiption of 
the fugitive & suggestions of his 
possible movements, merely alleged 
that ho was wanted for embesslement 
of money to the value of two lakhs, 
do not constitute credible information 
or reasonable suspicion sufficient to 
Justify his arrest vnthout a warrant in 
British India. — Subodh Chandra Roy 
Chowdhry V. R. (1924), I. L. H. 62 
Calc. 319.— IND. 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (0) ii. 

offence 

which a police officer can find a person 
committing Sc can legally arrest him 
without warrant. — R, v. Setjook, 
[1931] 2 W. W. R. 746 ; 66 Can. 0. C. 
243 ; 25 Alta. L. R. 604.— CAN. 

PART V. SECT. 1, SUB-SECT, 2,— 
E. (e) i. 

, Act, R. S. A., 1922 

(c, 226), 8. 85.] — Two police officers, 
pusiiectlng that accused sold liquor 
contrary to the above Act, went to his 
&, without discloRing their 


•• ^ WiVC/ AW&ft 

a A., 1924 (c. 118), a. 114.}— R. v. 
Zkntcx (Man.), [1927] 3 W. W. R. 424 ; 
48 Can. Crtm. CaS. 398.— CAN. 


0 i. .] — While where on 

offence consists not of an individual 
act but of a course of conduct, e.g., the 
keeping of a disorderly house, it may 
bo that If a peace officer saw over a 
period of time all the essential elements 
of the offence he could be said to have 
found the accused committing it. Sc, 
therefore, would be Justified under 
B. 648 of the Code in arresting without 
warrant, yet, if the evidence is not 
sufficient to warrant a conviction, it 
follows that the peace officer who made 
the arrest could not have found the 
the offence. — R. 
5 D. L. R. 766 ; 
Can. (Mm. Cos. 
43.— CAN. 


accused committing 
V. Bottley, 11329} i 
2 W. W. R. 76 ; 51 
384 ; 24 Alta. L. R. 


PART V. SECT 1. SUB-SECT. 
F. (a) 


k i. Warrant prematurely issued — Dis- 
charge on habeas corpus — Re-arrest.h— 
Exp. DaJP (N. B.), [19281 3 D. L. R. 
237 ; 49 C!an. Crim. Cas. 381. — OAK. 

1 I. Lkadbxttbr 

(N. S.), [1929] 1 D. L. R. 666 ; 61 
Can, O. 0. 66.— CAN, 



VoL XIV.— Ciiminal law. Cases 1622a — 1678b. 


custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly So on reasonable grounds believes 
that the person is committing it. — Isaacs v, 
Kebch, [1926] 2 K. B. 854 ; 04 L. J. K. B. 
676; 133 L. T. 347; 80 J. P. 189; 41 
T. L. B- 432 ; 23 L. G, B. 444 ; 28 Cox, 0. C. 
22, D. 0. 

1663a. .] — Brown's Case (1647), cited in 

2 Hale, P. 0. at p. 111. 

AnnoiaHon : — ^Reld. Howard v. Gossott (1845), 5 L. T. O. S. 

144. 

1674. A fid. Annotatwn : — Consd. Iforsflold v. 
Brown, [1032] 1 K. B. 366. 

1675. Add, Annotation : — Refd. Horsfield • v. 

Brown, [1932] 1 K. B. 36.5. 

1676. Add, Annotation : — Consd. Horsfield v. 
Brown, [1932] 1 K. B, 365. 

1676a. Application of Criminal Justice Act, 

1925 (c. 86), s. 44.] — Pltf. having left hia 
wife & two childi’en, his wife obtained a 
maintenance order under Summary .luris- 
diction (Married Women) Act, 1895 (c. 39), 
for the payment by him of a weekly sum. 
T’Jtf. having failed to comply with the order, 
his wife made complaint tt» a magistrate at 
1)., which was within tlic county of C5he.ster, 
ilmt £19 12». Od. was then in arrear under the 
order, At thereupon the magistrate^ issued a 
waiTant, addressed to eacli & all of the 
constahkis of the county of rh(?ster, comniand* 
ing them to apiwhend filtf. & convey him 
before a. ct. f»£ summary jurisdiction at 1). 
to be dealt with according to law. The 
warrant showed on its face that £19 17a. 
was payable by pltf. & was in the form 
prescribed by the Bastardy (Forms) Oixler, 
1916, but it did not contain the words 
unless the said sum all costs <fc charges 
be sooner paid ” wbicli were directed to be 
insert/cd in such warrants by tire liastardy 
(Forms) Amendment Order, 1921. The waj’- 
rant was d(‘Jivered to deft., the sui)erintendeni 
of police at 1)., Ar some time latin* pltf. was 
arrested by a constable acting under deft.’s 
orders. Pltf. was taken in custody tlirougli 
the streets Ac placed in a c<'ll by deft.'s order. 
At the time the arrest was effected the 
warrant was hr deft.'s jrossession at the police' 
station Ac was not itr the' pos.se^sion of the 
constable whe) made the arrest. Pltf.’s 
father immediately after the arrest tendered 


£19 17a. to deft. & asked for his son’s release, 
but deft, refused to accept the money , 
Pltf.’s solr. then sent a letter to de^ft. enclosing 
the £19 17a. At demanding pltf.’s release, but 
deft, did not open the letter Ac. pltf. was kept 
over-night in the cell. Pltf. was brought on 
ih<‘> following morniirg bofoi'e a court of 
summary jurisdiction at D., when solr.’s 
letter was produced Ac found to contain 
£19 17a., whereupon the magistrates ordered 
pltf.’s immediate release. Pltf. brought an 
action against deft, for false imprisonment, Ac 
the jury returned a verdict in pltf.’s favour 
Ac awarded £176 as damages for the arrest, 
Ac £175 as damages for the unlawful detention 
at the police station after the tender of the 
money : — Held : (1) the warrant was invalid 
by reason of the omission therefrom of the 
words “ unless the said sum Ac all costs Ac 
charges be sooner paid,” inasmuch as the 
provision in the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), tliat “ the 
payment of any sum of money directed to be 
paid by any order under this iXet may be 
enforced in the same manner as the payment 
of money is enforced under an order of 
affiliation,” refers not to the date when that 
Act was passed, but to the date when it was 
sought to enforce the order, Ac in the present 
case at that date the Bastardy (Forms) 
Amendment Order, 1921, requiring the 
insertion of thosc^ words in the warrant, was 
in force ; (2) ihe arrest was wrongful, because 
th(^ (’unstable bad not the waiTant in his pos- 
session at the time he effeeb^d the arrest ; 
(3) deft, was not protected by Criminal 
.lustice Act, 1926 (c. 86), s. 44, for in order 
to obtain that protection the warrant must 
liave been lawfully issued, Ac the person 
apprehended must have been charged with 
an ” offence,” whereas in fact the warrant 
was invalid A: i»Uf. was not charged with an 
“ offence ” within (’riminal Justice Act, 
1925 (c. 86 ).--^lloRSFiELi> V. Brown, |1932] 
1 K. B. 356 ; 101 L. J. K. B. 177 ; 146 
L. T. 280 ; 96 J. V. 123 ; 30 L. O, B. 163 ; 
29 Cox, C. C^. 422. 

1678a. .] — ^Blatcher v. Kemp (1782), 1 

Hy. Bl. 15, n. ; 126 E. R. 10. 

Annotatkms :—4)onBd. R. v. Weir (1823), 1 B. & 0. 288. 

Apia. A.-G. V. Jeflerys (1824), M‘Cle. 270. 

1678b. Except when issued to A, & 

constable.] — Weatherellv. Watson (1822), 
1 L. J. O. S. K. B. 2. 


Hi. .1 — nv 1)1 JjOREkzo 

(1931), .'S.'S Can. O. C. 326 ; 3 3M. P. U. 

21 4.- CAN. 

•q. Warrant must be in co7i8i(ible*s 
2 )o«sf’«/w 071.] —Sect. 50 of Police Act, 
1916. has Dot altered the rule that at 
the time when an officer executes a 
warrant of commitment for non- 
payment of a fine imposed under 
Motor Omnibus Act, 1926, he must 
have the warrant of commitment in 
his possession. — B ull r. Lainq (1929), 
S. A. a R. 65.— AUS. 

PART V. SECT. 1. SUB-SECT. 2.— 

F. A). 

■r. Inctusinn of words not applie- 
able.y^'Where deft.'s arrest was Justi- 
fied, as he was not prejudiced In any 
way : — Held : application for his 
discharge should be dismissed, not- 
withstanding the inedusion in the 
warrant of words which were not 
applicablo &; should have been omitted. 

— OVEBBaBBS OF THE POOR V, MAB- 
RTATT (1924), 42 (Tan. (Mm. Cas. 132 ; 
67 N. S. R. 316.--OAN. 


st. Description of prisoner — Sttjji- 
cicnej/.}— Appot. was arrested under 
the name of Mrs. Richard F. Wade : 
— Held : the dt^soription was sufficient 
as no one could possibly be misled by 
the description of the person con- 
tained in the warrant . — Re Wade 
(1918), 53 N. B. R. 424.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
F. (0). 

1674 iii. .) — ^Whero an arrest is 

not justified without a warrant, it is 
necessary for the constable making the 
arrest to have the warrant In fals per- 
sonal possession, even although the 
person arrested does not demand its 
production. It is not sufficient that a 
warrant has been issued directed to 
** all or any of the poUoe officers ** of 
the province, & Is in possession of a 
constable on whose instructions by 
telephone another constable at a 
different plaoe makes the arrest & 
delivers the person arrested to the 
constable who holds the warrant. — 
R. t). Linder, [19241 3 D. L, R. 505 ; 

9 


2 W. W. R. 646 ; 20 Alta. L. R. 415.— 
CAN. 

1680 V. .] — R. V. Ward 

(1923), 63 O. L. R. 669.— CAN. 

1686 V. .] — An arrest on a 

Sunday' under a warrant issued for an 
offence against Manitoba Temperance 
Act, 0. A., 1924 (o. 118), is not illegal. 
— R. V. Smith, [1927] 2 D. L. R. 982 ; 
[1927] 1 W. W. R. 734 ; 47 Can. 

Grim. Cas. 345 ; 35 Man. L. R. 386.— 
CAN. 

sv. Accused illegally under arrest 
wUhout warrant,] — ^Where, when a war- 
rant was Issued, accused w'^as illegally 
under arrest because previously ar- 
rested without a warrant : — Bela : it 
did not affeot the validity of the war- 
rant. — R. V. BaBiiaco, [1924] 1 

W. W. R. 60 ; 41 Can. Grim. Cas. 193 ; 
20 Alta. L. R. 126.— CAN. 


PART V. SECT. 1, SUB-SECT. 8. 

4 j. Qllicr constables acting 

in conceH.] — The authority given by a 
search warrant to ibo constable to 
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1704a. To rehear charge-~Justloes equally 

divided.] — ^Appct. was charged with the 
indictable offence of causing grievous bodily 
haim by the reckless & wanton driving of a 
motor car. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 
date by a reconstituted bench. Appct. 
then obtained a rule nisi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences Act, 1848 
(c. 42), s. 26 : — Held: under that sect, the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to put the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 


pose of having the bench reconstituted, & 
the rule must be discharged. — It, i?. Hbrt- 
FORDsaiBE JJ., Ex p. Larsen, [1926] 1 K. B. 
391; 9.5 L. J. K. B. 130; 134 L. T. 143; 
89 J. P. 205 ; 42 T. L. B. 77 ; 28 Cox, 0. C. 
90. L. O. 

1708. After this case add : — 

Right to free legal aid.] — See Poor 

Prisonei*s* Defence Act, 1930 (c. 32), s. 2, 

1714. After this case add : — 

•] — See^ noWt Criminal Justice 

-Act, 1925 (c. 86), s. 12 ; Indictable Offences 
Pules, 1926, Sched. (N.). 

1718. After this case add : — 

. ,] — notVf Criminal Justice Act, 1925 

(c. 86), s. 12. 

1790a. Under Criminal Justice Act, 1925 

(c, 86).]— R. V. Stroud, Exp, Stroud (1928), 
72 Sol. Jo. 826, D. 0. 


whom it. is addressoa oxtends to the 
other constables acting in concert 
%vith him nnder it. — K. v. Diamond, 
111)24] 1 D. L. 11. 1033; 1 W. W. R. 
444 ; 42 Can. CHm. Cas. 90 ; 20 Alta. 
L, JX. 60.— <;an. 

d ii. On Sunday — Invalid tm- 

Icss authorised hy statute.] — R. v. 
BouGHNKh (1930), 03 Can. C. C. 170. — 

CAN. 

1 i. Validity of information .] — 

The ct. refused to set aride a search 
warrant issued under the above Act, 
where the grounds of suspicion w(5re 
written on a separate piece of paper 
attached to the Information but not 
initialled.— R. v. Wilson, Ex p. HaR' 
KINGTON (1911), 40 N. B. R. 384. — 
CAN, 

1 ii. .] — A search warrant 

issued under the abov<3 Act will be 
(luashed where no grounds <»f suspicion 
are stated in the inforaiation. — R. v. 
Niokkiwon, Ex p. Wkston (1911), 40 
N. B. K, 382.— CAN. 

m i. .] — searcli warrant Issued 

under the Criminal Code which docs 
not state or refer to the offence with 
respect to which the search is to be 
made is invalid. — Ee R. & Soixoway 
MU.LS & Co., Ltd., 11930J 1 W. W. II. 
779 ; 3D. L. R. 293 ; .53 Can. 0. C. 
261 ; 21 Alta. R. 410.~CAN. 

sw. Necessity for — Seizure of poods.] 
— An oflicer of police, not acting under 
a search warrant, has no power to seize 
goods for the purpose of preserving 
them as evidence in a prosecution 
which he intends to launch ogalnst the 
person in possession of them, except 
as an Incident of the arrest of that 
Tierson. — Levink v . O’KeefT':, [1929] 
Argus L. li. 330.— AUS. 

sx. To search disorderly house — 
Form of police officers report,)— The 
objection that the police ofheer’s report 
on which a search warrant was issued 
under sect. Cl) of Criminal Code for 
an alleged disorderly honse stated that 
the premises are kept or used as a 
disorderly honse as defined by the 
Criminal Code.’" althongh the w'ords 
of sect. 04 1 are kept or used as dis- 
orderly house as doaned by sect. 229,” 
was overruled, on the ground that 
since sect. 229 is the only section of 
the Code which defines a ” disorderly 
house ” the objection was without 
substance. — R. v. Plummer (Mon.), 
119391 1 D. L. U. 7f56; 38 Man. L. R. 
391 ; 119291 3 W. W. U, 518 ; 52 Can. 
Grim. Cas. 288. — CAN. 

sw. Presumption of proper warrant — 
On search hy constahle. I — XL v. Martin 
(Sask.) (1929), 52 Can. CYim. Cas. 
3G7.— CAN. 

sx. Dufy of maulsiralc.] — Held : it 
was the duty of a constablo wJio seiziul 


books & papers of defts. under a search 
warrant to carry them before the 
magistrate who issned the warrant or 
some other magistrate in the same 
territorial division, as required by 
sect. 629 of the Criminal Code, & It 
then became the magistrate’s duty to 
deal with them according to law' ; that 
duty is a judicial one, not to bo 
<!xercised arbItrarUy, & the owner of 
the things seized is entitled to be hoard 
by the magistrate before he decides 
w hat disposition is to bo made of them. 
— K, V. SOLLOWAY & Milta (1930), 54 
Can. C. C. 248 ; 65 O. L. R. 667 ; affg. 
Can, C. C. 335 ; 65 O. L. R. 218.— 
CAN. 

sy. .1— Whore a charge was 

laid in Alberta a searcli warrant issued 
by a magistrate for that province with 
the intention of having it backed b3' a 
magistrate in British Columbia & 
whicli was so backed was held lawfully 
issued & backed &, therefore, one which 
could be law'fttlly executed in the latter 
province ; Sc another warrant wliJch 
was issued by a magistrate for the 
pj'ovinco of British Culurnbia autho- 
rising a search of a building therein 
with i-esT»ect to the same prosecution 
was also held one which could bo law- 
fully executed. — Soluiway Milir & 
Co., Ltd. v. Frawijsy, [19301 2 

W. W. R. 231 ; .sub nom. Solloway 
Mills Sc Co. v. A.-C. of Alberta, 
[19301 4 1). L. R. 235 ; 53 Can. C. C. 
306 ; 42 B. C, R- 524 ; revg., [1930] 4 
D. L. R. 238 ; 53 Can. C. C. 234 ; 42 
B. C. R. 513.— CAN. 

82. .] — jic R, V. Solloway 

Sc Mills (1930), 54 Can. C. C. 214 ; 65 
O. Xj. R. 677.— can. 

fic. Existence of warrant — Presump- 
tion from sexirch.] — When a constahle 
has searched the premises of a peif>on 
suspected of an offence It will be pre- 
sumed, in the absence of proof to the 
contrary, that the constable was armed 
with the proper authority to make the 
search, especially when the evidence of 
the findings of the constable while 
making the search was admitted with- 
out objection. — R. v. Martin, [1930] 
1 W. W. R. 598 ; 63 Can. O. C. 407.— 
CAN. 

se. Issue in one Province — 7n aid of 
prosecution in anxithxsr.] — A justice of 
the peace in the Province of Ontario 
has power to issue a search warrant in 
aid of a criminal prosecution in another 
Pi*ovinco. — R. V. Solloway Sc Mili.s, 
[1930] 3 D. L. R. 770 ; 63 Can. C. C. 
271 ; 65 O. L. R. 303.— CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

a I. .1 — R. V. Mlaker. 

[19231 2 W. W. R. 296 ; 39 Can. Crim. 
CVas. 384.— CAN. 


a ii. To try charge unthout inquir- 

ing as to arrest. 1 — Where an accused 
person is before a magistrate who lias 
jurisdiction over the olTonce, the 
magistrate need not inquire how he 
came thciTi, but may proceed to tiy 
the case, notAvlthstanding objection by 
accused that he was wrongfully ar- 
rested without warrant. — R. v. Al- 
berts. [1924] 2 D. L. R. 863 ; 1 W. W. 
R. 863.— CAN. 

c i, .] — If accused be found 

guilty of a IcBser included offence, it is 
unueccBsary to amend the charge. — 
QUN V. R., [1924] 4 D. L. R. 182.— CAN. 

e i. To hear charge on subse- 

quent information — Prwr illegal arrest.] 
— If a person Is duly charged with an 
offence on an information under oath, 
& is ari’ostod on a warrant iluly issued 
Sc brought bi'fore the magistral^, Ibe 
magistral* ’8 jurisdiction is not ousted 
liy the fact that at the time of the 
information Sc arrest accused was 
uuder detention as the result of an 
illegal arrest writbont w'arrant. — 
R. v. Johnson, [19241 3 1). L, R. 170 ; 
1 W. W. R. 828 ; 34 Man. L. R. 100.— 
CAN. 

e ii, — Prior illegal search.] — 

Held : assuming a search to have 
been illegal, it did not affect sub- 
sequent proceedings under a war- 
rant, & there was notliing to affect 
the jurisdiction of the magistrate. — 
R. V. Difeni'a (1924), 42 Can. Crim. 
Cas. 152 ; 57 N. S. R. 204.— CAN. 

PART V, SECT 2, SUB-SECT. 2.— E. 

sw. Admissibility of — Whether notice 
to accused essential.] — Bkunkt v. R., 
[1928] 2 D. L. R. 254 ; [1928J S. C, R. 
161 ; 49 Can. Crim. Cas. 257.— CAN. 


PART V. SECT. 2, SUB-SECT. 3. 

1781 1. When remand granted .] — On 
a prisoner being brought before a 
magistrate for trial on the day of the 
arrest the magistrate was Informed 
both by the prisoner & by telegram 
from a counsel that the latter had boon 
retained for the defence Sc w’as roquostod 
by tboin to grant an adjournment to 
permit of the ooimsol’e attendance : — 
II eld : the refusal under such circum- 
stances of a reasonable remand was a 
wrongful denial to the accused of the 
right given him by the Criminal Code 
to make a lull defence Sc have bis 
counsel present. — R. v. Hallohuk 
(Eixthuk) (Man.), [19281 1 D. L. H. 
731 ; [19281 1 W. W. It. 646.— CAN. 


PART V. SECT. 2, SUB-SECT. 4. 

a 1. Justifiable homicide .] — 

11. V. Du Guay, [1928] 2 W, W. R. 
596 ; 50 Can. Crim. Cos. 318 ; 37 

Man. L. R. 403.— CAN. 
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1798. Add, Annotations : — Ck>n8d. E. v, Beebe 
(1925), 133 L. T. 736. Reid. Statham v. 
Statham, [1920] P. 131. 

1794. Add, Annotation : — ^Retd. E. v, Brixton 
Prison, Ex p, Shure, [1920] 1 K. B. 127. 

1798a. Several prisoners charged on same facts— 
Differentiation of charges — One prisoner 
punishable sununarily— Other prisoner punish- 
able on indictment.] — When charges 
are to be brought against more than one 
prisoner on the same set of facts, it is desirable 
that the charges should not be so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contrary. — E. v. Cope (1925), 94 
' L. J. K. B. 662 ; 132 L. T. 800 ; 89 .T. P. 
100 ; 41 T. L. E. 418 j 27 Cox, C. C. 778 ; 
18 Cr. App. Eep. 181, C. 0. A. 


1804. Add, Annotation : — Consd. E. v, Ely JJ., 
Ex p, Mann (1928), 93 J. P. 45. 

1810a. Add. — [1924] 1 K. B. 248; 03 

L. J. K. B. 05 ; 130 L. T. 414 ; 27 Cox, 
0. C. 581. 

1810b. How proved.] — (1) An appeal lies 

to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
a certain time, on the ^und that applt. 
has not broken the recognisance, 

(2) Broach of recognisance must be proved 
like any other fact alleged in a criminal ct. 
— E. V, Smith, [1923] 1 K. B. 603 ; 94 L. J. 
K. B. 592 ; 132 L. T. 799 ; 89 J. P. 79 ; 
41 T. L. E. 359; 27 Cox, C. 0. 782 ; 18 
Cr. App. Rep. 170, C. C. A. 

1810c. .] — Breach of recognisance must 

be strictly proved. — E. v, Butlee (1920), 19 
Cr. App. Eep. 127, C. C. A. 


Part VI. — Indictments. 


1821. Add., Annotation : — Consd. The Torni (1932), 
48 T. L. E. 471. 

1823. Add, Annotations : — Apld. Stevens v. Aider- 
shot Gas, Water & District Lighting Co. 
(JSow Mid-Southern District Utility Co.) 
(1932), 74 L. Jo. 96. Refd. Scammell v. 
Hurley, [1929] 1 K. B. 419. 

1826. Add, Annotation : — Apld. Hart v, Hudson, 
[1928] 2 K. B. 629. 

1867. Add, Annotation : — Consd. The Torni (1932), 
18 T. L. E. 171. 

1900a. Receiving property —Known to have been 
obtained by fraud or false pretences.] — To 

receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
— E. V, SCHW’ELEEE (1924), 18 Cr. App. Eep. 
52, C. 0. A. 

1910a. Fresh indictment In respect of another 


Offence-Founded on facts disclosed In de- 
positions.] — Whore a i>erson has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions. — E. v, 
Moeoan, [1925] 1 K. B. 752 ; 94 L. J. K, B. 
672 ; 133 L. T. 94 ; 89 J. P. 135 ; 28 Cox, 
C. C. 1 ; 18 Cr. App. Eep. 180, C. C. A. 

1913a. Multiplication of indictments— Disap- 
proved.] — (1) The ct. entirely api^ roves of a 
ct. of trial dealing with aU outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment.-^ 


1801 i. Form of commitmeni — Omia- 
s^ion of time of offence,] — A warrant ol 
commitment did not comply with 
.Summary ConvictionB Act, B.C., 1915, 
in not flxinjr the time when the oitonco 
was committed: — Held: bad. — 11. r. 
XloDGERS. 11923) 3 W. W. R. 955; 
41 Can. Grim. Gas. 190 ; 33 B. C. 11. 
16.— CAN. 

1801 ii. Error in staiutory 

description of offence,] — The use In the 
warrant of commitment of the words 
“ ceremony of marriage " instead of 
** form of marriage,'* aa in the sta- 
tutory description, is no ground for 
setting aside a oonviction, the mean- 
ing in both cases being the same 
& not distinguishable. — H. v, Roop, 
11924] 3 V, L. H. 985 ; 57 N. S. II. 
325.— CAN. 


PART V. SECT. 2. SUB-SECT. 5. 

g i, .] — R. V. McABTHUli’s Bail 

(1897), 3 Terr. L. 11. 37.— CAN. 

■z. EstreatmerU of recognisance ,] — 
The estreating of a recognisance by a 
magistrat/C may be carried out under 
Criminal Code, s. 1099, & any further 
necessary proceeding follow under the 
subsequent soots, without the retuiirc- 
ment of any order of the ots. — R, v, 
McCoy & Brown (1921), 34 B. O. R. 
14.— CAN. 


tb. .1 — R. V. Marriott (1924), i 

57 N. S. R. 227.— CAN. 

g(j. Notice of motion to accused 

efr suretie.8 necessary.] — R. v. McTavish, 
Exp, Brown (Man.), 11927] 1 D. L. R. 
893; [1927] 1 W. W. R. 182; 47 
On. Grim. Cas. 251. — CAN. 

sg, R'Aea ordered.] — 11. v. 

r.FPiOKT, [1925] 4 D. L. R. 170 ; [1925] 

2 W. W. n. 720 ; 44 Can. c:rim. Cas. 
263.— CAN. 

sf. One Siircly hound 

instead of two.] — R. v. (LvttVERV, Kx p. 
Uown, [1925] 3 D. h. R. 414 ; 44 Can. 
Grim. Cas. 69. — CAN. 

sg. .] — R. V. Sullivan 

(1914), 29 W. L. K. 115 ; 18 D. L. R. 
635 ; 23 Can. Criin. Cas. 174. — CAN. 

si, Within discretion of 

court.] — 'rhe nece8.sity of notice to on 
accused & his sureties of a motion for 
an order to estreat a recognisance does 
not depend on the existence of a Rule 
to that effect. Natural justice requires 
that before such an order be made the 
accused & his sureties should be given 
an opportunity of being hoard. A 
judge before whom a motion for the 
estreat of a recognisance is made has a 
<liscretion, in view of oil the circum- 
stances, to refuse the order. — R. v. 
McTavibti. Ex p. Brown (Man.), [19271 
1 D. h, R. 893; [1927] 1 W. W. R. 
182 ; 47 <^n. Grim. Cas. 251,— CAN. 
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sm. Discharge of. ] — R. v. Schr.am 

(1845), 2 (T. C. n. 91.— CAN. 

so, Avoidance of.y—li. v. Mac- 

Donald (1925), 43 Gan. Grim. Ca^. 381, 
—CAN. 

PART VI. SECT. 1. 

sq. Proceedings 7nust he carried 07 i 
in the King's 7iamc .] — K. v. Woo 
Tuck (1928), 51 Can, C. C. 365 ; 46 
gue. K. B, 437,— CAN. 

sr. .1 — Clark r. Mac\\'outit 

(1931), 55 Can. C. O. 268.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1.— A. 

1814 iii. Newly created, offence.] 

— A statute comes into force on the 
first moment of the day on which it 
receives the Jioyal assent, & if it be 
ouo creating a crime, an offence com- 
mitted on that day, oven although 
before the actual time at which the 
Royal assent was given, is within the 
Act.— R. V. Rocco, [19241 1 D. L. R. 
501 ; 41 Can, Crlm. (IJas. 101. — CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

1907 i. Separate indictments in respect 
of same transaction — Where act con- 
stUvtes more than one offence — Attempted 
carnal knowledge of young girl ct* 
indecent assault.] — R. t*. Langlky 
(N. B.), [1927] 3 D. L. R. 934; 48 
Can. (3rim. Cas. 293.— ’CAN. 
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R. V. Taylor ( alias Saunders, alias WAiiLAOE) 
(1924), 18 Cr. App. Rep, 25, O. 0. A, 

Annotation: — GeMerallj/, Befd« R. v. Taylor (1926), 19 Or. 

App. Hep. lie. 

1913b, .]—R.i;. Clarke, No. 2115a, 

1913c. .] — R, V, Tyrbman, No. 5359b, 

post, 

1913d. .] — Offences which may lawfully 

be charged in one indictment oug^t not to 
bo distributed into more. — R. v. Smith (192G), 
19 Or. App. Rep. 161, 0. C. A. 

1913e. S. P. R. V, Carver (1927), 20 Or. App. Rep. 
3, 0. C. A. 

1934. Add, Annotation : — Folld. R. v, Mosley, 
[192412 K. B. 187. 

1937a. .] — Counts for offences within 

Vexations Indictments Act, 1869 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
tacts disclosed on the depositions. — R. v, 
Mosley, [1924] 2 K. B. 187 ; 93 L. J. K. B. 
S94 ; 130 L. T. 831 ; 88 J. P. 91 ; 68 Sol. 
Jo. 757; 27 Cox, C. C. 636; 18 Cr. App. 
Hep. 69, C. C. A. 

Annotation : — Held. li. r. Morffao. [1925] 1 K. B. 7.52. 

1978a. Larceny — Specific articles stolen must be 
set out.] — R. V. Douglas (1926), 19 Cr. App. 
Bop. 119, C. C. A. 

1981a. .] — An indictment for obtaining 

by false pretences that omits the false pre- 
tence alleged is bad. — R. v. Thomas (1931), 
23 Cr. App. Rep. 21 , C. 0. A. 

1992a. S, P, R. v, Drake (1850), 14 J. F, 483 ; 
4 Cox, C. C. 333. 

2076. Add. Annotation : — Refd. R, v. Friend 
(1930), 22 Cr. App. Rep. 130. 

2102a. Prejudice to one defendant.]— Persons 

arrested together need not be tried together, 
<fc, if any one of them is likely to be embar- 


rassed In his defence, ought not to be so tried. 
— B. V. Townsend, B. v. Bidder (1924), 
18 Or. App. Rep. 117, 0. 0. A. 

2105a. .] — When a statement by one accused 

intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried separately. — 
R. V. Seymour (1927), 20 Or. App. Rep. 98, 
0. 0. A. 

2108. Add, Annotation : — Folld. R. v, Lonsdale 
(1930), 47 T. L. R. 80. 

2109. Add, Annotation : — N.F. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

2115a. .] — Indictments should not 

be miiltiplied, but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment. — B. v, Clarke 
(1925), 18 Or. App. Rep. 166, C. 0. A. 

2119a. Leaving counts on file — Undesirable 
practice.] — R. v, Teape-White (1930), 22 
Cr. App. Rep. 93, C. C. A. 

2119b. When Justified.] — (1) If, on a crucial 

part of the case, the prosecjution intend to 
ask the jury to disbelieve the evidence of a 
witness called for the defence, counsel for the 
prosecution ought to cross-examine that 
witness or, at any rate, to make it plain, 
while the witness is in the box, that his 
evidence is not accepted. 

(2) An indictment should be allowed to 
remain on the file only in exceptional cir- 
cumstances, as, for example, where it appeal’s 
that the conviction on the first indictment 
may be quashed on appeal on some technical 
ground, <fe the indictment left on the 
relates to a similar matter. — R, r. Hart 
( 1932), 23 Cr. App. Hep. 202, 0. 0. A. 

2119c. Offence must be of similar character.] — 
R. V, Hnx (1930), 22 Or. App. Rep. 54, 
C. C. A. 


PART VI. SECT. 4. SUB-SECT. 1. 

1 1. . J — Whore the iDdiotmoiit 

was in the words of the enactment 
describing the offence: — Held: suffi- 
cient. — R. V. McLachlan (1923), 50 
N. S. R. 413 ; 41 Can. Crim. Oas. 249.— 
CAN. 

k i. ,] — R. V. Canadian Allis- 

GHALMKK.S, Ltd. (1923), 54 O. L. R. 
38.— CAN. 

n i. Identity of language uriih that of 
statute creating offence — “ Car ** used 
instead of'* motor car.**] — R. e. Young, 
[1928] 3 JK L. U. 225 ; 49 Can. Oim. 
Cas. 349 ; (iO N. S. R. 128.— CAN. 

o 1. Value of stolen j)roperty .] — 

An Information should, thei'efore, state 
the value of the property alleged to 
have been stolon so as to determine to 
which class of orimo the offence belongs 
& the nature of the proceedings to bo 
taken. — R. v. Thompson, [1928 J 4 
1). L. R. 859 ; 50 Can. Crim, Cos. 183 ; 
62 O. L. R. CIO.— CAN. 

sa. Rape.] — R. v. Ross. [1927] 1 
D. L. R. 911 ; 47 Can. Oim. Cas. 71 ; 
59 N. S. R. 55.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2. 

a i. — .1 — The inclusion of a 
miTobtr of aliases unnecessarily in a 
[>ill of indictment is contrary to the 
praf'tice, is a deviation from the 
ordinary course of criminal histice, & 
hhould 1)0 deprecated. Whether il, 
ainoiints to a substantial wrong to the 
acxiused is a (luestiou t)f degree. — H, v. 
NOT.AN (1930). 43 B. V. II. 357.— CAN. 

PART VI. SECT. 4, SUB-SECT. 7. 

sm. Indecent exposure — WUh in- 
tent to offend.**] — Where the facts 
alleged necessarily implied that the 


act charged was committed “wilfully ** : 
— Held : notwithstanding the omission 
of that word, the information was 
sufllciont. — R. V. SMOTHEita (1924), 57 
N. S, R. 179.— CAN. 

PART VI. SECT. 4, SUB-SECT. 8.— 
B. (a). 

f i. .] — Whore ingredients of 

two distinct offences had been mixed 
together in a charge contrary to the 
settled principles of criminal pro- 
cedure & in violation of Criminal Code, 
8, 710 (3) : — Held : prisoner was entitled 
to his discharge. — R. v, Chuk, [1924] 4 
D. L. R. 300 ; 34 B. C. It. 177.— CAN. 

PART VI. SECT. 4. SUB-SECT. 9.— B. 

2087 iii. .]— R. a. McDonald 

(Ont.), [1928] 2 D. L. R. 787 ; 60 Can. 
Crim. Cas. G5,— CAN. 

2087 iv. .] ~R. n. Jj^nkinh, 

11932] 3 W. W. II. 505.— CAN. 

PART VI. SECT. 4, SUB-SECT. 9.— C. 
r. Read now “ 2102a 1.** 

8. Read now ** 2102a ii.*' 
t. Read now “ 2102a iU.“ 
a. Read now “ 2102a iv,” 

2102a V. .} — R. V. Wiser 

& MrCREiaHT,l(l930] 1 W. W. R. 970 ; 54 
Can. O. C. 117 ; 42 B. C. R. 517.— CAN. 

2103 ill. .] — man & a woman 

were tried jointly on the charge of 
having murdered the husband of the 
woman. They were convicted & 
sentenced to death. Each of the 
accused had applied to the trial judge 
for a separate trial, on the ground that 
statements had been made by each 
which would bo admissible in evidence 
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against the person making the state- 
ments, but wnlch tended to incriminate 
the other accused, against whom the 
statements would be inadmissible. 
The trial Judge had refused the 
I applications : — Held : the refusal of 
the trial judge to grant separate trials 
I did not amount to a miscarriage of 
justice, & afforded no groimd of appeal. 
— A.-G. V. Joyce, A.-G. v. Waibh, 
[1929] I. R. 62G.— IR. 

BO. Charge of vagranoy.] — Ex p. 
WiaoiiT, Ex p. Farkku (1910), 54 
Can. C. G. 310.— CAN. 

PART VI. SECT. 4, SUB-SECT. 10.^^. 

e i. Acquittal on two counts — 

Conviction on third — Validity.] — Held: 
it was open to the jury to find as they 
did. — Barton v. R., [1929] 1 D. L. R. 
634 ; vS. C. R. 42 ; 51 Can. C. C. 1 ; 

63 O. L. R. 299.— CAN. 

PART VI. SECT. 4, SUB-SECT. 10.— B. 

2120 V. .]— Where the trial 

judge had tried together fifteen charges 
afl^unst the prisoner for different 
offences : — Held : there was no reason 
disclosed to question his discretion in 
doing so, since he sat without a jury, 
& the offences were all of a slfoilar 
character & connected together by 
being parts of a systematic course of 
criminal conduct pursued by prisoner, 
— R. e. Duff (Sask.), 11929) ID. h, H. 
152 ; 50 Can. Grim. Cas. 246 ; [1928] 
3 W. W. R. 650.— CAN. 

2120 vl. ,] — The judge has juris- 

diction to try separate counts at the 
same time whether or not the accused 
consents to their trial together. — R. «. 
Necember, [1931] 2 W, W. R. 810; 



VoL XlV.-Criininal Law. Cases 2150-2219a. 


2160. Add, AntwMion CoubA, R. r. Southern 
(1929), 142 L. T. 383. 

2161. Add, Annotation : — Consd. R. v, Kendrick & 
Smith (1931), 144 L. T. 748. 

2165a. -•] — II. V, Lubeug, No. 3150d, 

post, 

2196. Add, Annotation : — Refd. R. v. Central 
Criminal Court JJ., Bx p, L. 0. C., [1925] 2 
K. B. 43. 

2204a. Wrong statute Inserted — ^Later 

statute In similar words.] — The accused, who 
was a trustee under a will, was charged with 
having in Mar. 1916, fraudulently converted 
to his own use certain shares deposited with 
him by a co-trustee. In an affidavit filed by 
the accused in defence to proceedings for an 
account commenced against him by the co- 
trustee in the (^. Div., the accused swore 
that he had, with the approval of his co- 
trustee, invested the capital in his own 
business. Subsequently, in his preliminary 
examination in bkpcy,, he made admissions 
to the Official Receiver in regard to the dis- 
position of the capital by him. He was 
indicted for fraudulent conversion os a 
trustee under Larceny Act, 1916 (c. 50), s. 21, 
but the judge, on his notice being brought 
to the fact that that Act was not in force 
at the time when the offence was alleged 
to have been committed, allowed the indict- 
ment to be amended by the substitution of 
Larceny Act, 1861 (c. 96), s. 80, for the later 
statute. The two statutes define the offence 
in almost precisely the same words : — Held : 

(1 ) the indictment was defective within Indict- 
ments Act, 1915 (c. 90), s. 5 (1), by reason of 
the wrong statute having been inserted, but 
in view of the fact that the offence under the 
earlier Act was defined in almost the same 
words as those used in the later Act, applt. 
could not have been prejudiced by the amend- 
ment, nor could injustice have been done to 
any defence that he might have had. The 
amendment was, therefore, rightly allowed ; 

(2) the accused was not protected from 
prosecution by Larceny Act, 1861 (c. 96), 
B. 85, either in regard t-o acts disclosed by his 
affidavit or in regard to acts disclosed by his 


preliminary examination in bkpcy., as such 
disclosures were not in consequence of any 
compulsory process of any court of law ’’ ; 

(3) the admissions in the preliminary examina- 
tion in bkpcy. were not admissions made 
“ in any compulsory examination or deposi- 
tion before any ct. on the hearing of any 
matter in bkcpy.,” A; could, therefore, be 
given in evidence at the trial ^thout infring- 
ing Larceny Act, 1916 (c. 50), s. 43 (3). — 
R. V. Tuttle (1929), 140 L. T. 701; 45 
T. L. R. 357; 21 Cr. App. Rep. 85; 28 
Cox, C. C. 610, 0. C. A. 

2219a. .] — Applt. was accused of having 

obtained sums of money by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. The indictment contained eighteen 
counts, relating to nine distinct offences, 
which were charged alternatively as obtaining 
siuns of money by false pretences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran : 
“ by falsely pretending that he would appoint 
... as manager.^* At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences so as to read “ by falsely pretending 
that he was in a position to appoint,*’ etc. 
The jury convicted applt. on all counts : — 
Held : (1 ) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 

1915 (c. 90), s. 5 (1), is an amendment of a 
defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
prejudice accused ; (2) the conviction for 
larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
part with their money ; (3) Larceny Act, 

1916 (c. 50), B. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last moment wrong in sub- 
substance. — R. V. Hughes (1927), 136 L. T. 
671 ; 91 J, P. 39 ; 43 T. L. R. 250 ; 28 
Cox, 0. 0. 336, 0. O. A. 


5G Can. C. C. 110 ; ii U. Vu 11. 210.-- 

CAN. 

2120 vii. .1 — 11. V. Neoembbr 

(No. 2), 11931] 3 W. W. II. 3.06; 50 
Can. C. C. 391.— CAN. 


PART VI. SECT. 4, SUB-SECT. 10.— C. 

p J. CARI’ER, 

ri93lj 2 W. W. H. 127 ; 5.5 Can. C. C. 
190.— CAN. 

p ii. Suborning perjury db 

fabricaiing evidence ^ — Tho aooused, 
who was charged in the one Indictment 
with snhornlnv perjury &, also, with 
fabricating evlaenoe in connection with 
said offence, applied for an order requir- 
ing the Grown to sever the indictment 
& elect to proceed first on one or other 
of the two chargee HeW .• the joinder 
was not conducive to the ends of 



PART VI, SECT. 4, SUB-SECT. 10.— D. 

r Shopbreaking d? receiving 

sioUm goods.} — R. v, O^ss (Sask.), 
11927] 4 B. L. R. 923 ; fl927] 3 

W. W. R. 432; 49 Can. 0dm. Gas. 
77. — CAN. 


PART VI. SECT. 4. SUB-SECT. lO.—E. 

2162 i. Cases reguiring separate trial — 
Indecent assault db theft — Acts forming 
part of one transaction.} — R. v. Cassidy 
Hint.), [1927] 4 D. L. K. 1106; 49 
Can. Grim. Gas. 93.— CAN. 

2161 i. Cases not requiring separate 
trials — Similar acts — Separate indecent 
assaults.}— An indictment charged 
aooused with indecent assault upon one 
little girl,& indecent assault, involviug 
murder, upon another little girl. Both 
offences were libelled as having been 
committed on the same day at S. : — 
Held : the offences charged were so 
connected in time, circumstances, & 
character as to Justify their inoludon 
In one indictment, & no sufllcient 
reason had been shown for separation 
of the charges. — H.M. Advocate v. 
Bickerstaff, [1926] S. O. (J.) 65. — 
SOOT. 

PART VI. SECT. 4, SUB-SECT. 13. 

ki. Attempt to give jurisdic^ 

lion.} — A person committed on a 
charge which a district ot. Judge has 
no judsdiotion to try under any olr- 
stances, cannot be tried by such Judge 
on a substitated charge, over which 
the Judge has Jurisdiction, on the 
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election of accused. — R, v, Ciiovr, 
[1924] 4 D. L. R. 1072 ; 3 W. W. U. 
534.— CAN. 

r i. .] — ^An indictment 

diseJosing no offence A bad in law, was 
amended at the trial so as to make it 
an entirely different charge : — Held : 
the amendment ought not to have been 
made. — R. v. Lorrus (1926), 45 Can. 
Oim. Caa. 390 ; 59 O. L. R. 65.— CAN. 

a (p. 236) i. .]— Deftrt. 

wevo oouvictod that they “ did wrong- 
fully & unlawfully break & enter by 
night the shoj) of S. with intent to 
eommit an indictable offence ; to wit, 
to assault one S. contrary to tho form 
of tho statute in that behalf made & 
provided.” Tho Crown intendofl to 
prefer a charge of shop breaking within 
sect. 461 of tho Criminal Code : — Held : 
charge defective as lacking an avormont 
of intent to eommit an indictable 
offence in tho shop. — R. v. McNeil, 
[1931] 3 M. P. It. 423.— CAN. 

PART VI. SECT. 4, SUB-SECT. 14. 

2241 i. Apt dication must be made to 
court of trial .] — R. r. Haney, fl926j 2 
D. L. R. 83 : 43 Can. Grim. Gas. 297 ; 
65 0. L. R. 293.— CAN. 



Cases 2295a— 2585a. English and Empire Digest Supplement, 


2295a. Bill for rape — True bill found for Indecent 
assault — ^Necessity for fresh Indictment.] — An 
indictment for rape was put before the 
grand jury & they indorsed on it, “ No true 
bill for rape. A true bill for indecent assault 
(aggravated),** but no indictment for indecent 
assault was put before the grand jury. The 
prisoner was convicted : — Held : as there 
was no true bill for rape, & as there was no 


indictment for indecent assault, the con- 
viction must be quashed. — B. v. KiroHiNQ 
(1929), 141 L. T. 687 ; 45 T. L. B. 569 ; 21 
Or. App. Bep. 116, C. 0. A. ; sybaequent 
proceedings^ 21 Cr. App. Bep. 144, 0. 0. A. 

2316. For “ Oriminal I^aw Amendment Act, 1835 
(c, 35),’* read “ Oriminal Law Amendment 
Act, 1885 (c. 69).** 


Part VII. — Trial of Indictments. 


2365 Add. Annotations : — FoUd. B. v. Dennis, B. 
V. Parker, [1924] 1 K. B. 867. Apld. B. v. 
McDonnell (1928), 20 Cr. App. Bep. 163. 
Refd. B. V. Williams (1925), 19 Or. App. Bep. 
67. 

2365a. -.] — A criminai ct. has no juris- 

diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 
secution & counsel for defts. — R. v. Dennis, 
R. V. Parker, [1924] 1 K. B. 867 ; 93 L. J. 
K. B, 388 ; 130 L. T. 830 ; 88 J. P. 84 ; 40 
T. L. B, 420; 68 Sol. Jo. 503; 27 Cox, 
C. C. 632 ; 18 Cr. App. Rep. 39, 0. 0. A. 

2365b. .] — B. V. McDonnell (1928), 20 

Cr. App. Bep. 163, C. 0. A. 

2404a. Warranted in case of alibi.] — (1) The 

police have no right to suggest by questions 
to a person detained in custody that they 
liave evidence of his guilt ; answers to such a 
suggestion are not admissible in evidence. 
(2) When the defence is an alibi defts. would 
do well to disclose it in the ct. below. Such a 
defence usually warrants legal aid. — R, v. 
Brown &; Bruce (1931), 23 Cr. App. Bep. 50, 
C. C. A. 

2409. After this case add ; — 

.] — This Act is now replaced by Poor 

Prisoners’ Defence Act, 1930 (c. 32). 

2567. Add. Annotations : — Folld. R. v. Hussey 


(1924), 18 Cr. App. Bep. 121 ; R. v. Hancock 
(1931), 145 L. T. 168. 

2567a. .] — (1) Applt. was charged upon an 

indictment with breaking & entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering only, 
which plea was treated as a plea of guilty 
generally ; — Held : there was no plea of 
guilty & the cose must go back, Sc prisoner 
asked to plead again to the indictment. 

(2) Applt. at the trial asked that five 
charges of false pretences might be taken 
into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar nattiro to housebreaking : — 
Held : the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled. — B. v, 
Lloyd (1923), 130 L. T. 319 ; 27 Cox, C. C. 
576 ; 17 Cr. App. Bep. 184, C. C. A. 

2571a. Plea of guilty — By person flt to plead but 
not responsible for his actions — Effect of 
plea.] — B, V. Tebbitt (1912), Times, Apr. 26, 

2582. Add, Annotation: — Refd. B. v. Gordon 
(1925), 133 L. T. 734. 

2585a. Crime Involving more serious offence In 
foreign country — Possibility of prosecution by 
foreign Government.] — R, v, Friederiksen 
(1927), 164 L. T. Jo. 45. 


PART VI. SECT. 6. 

2353 i. JUasons for entering. h—A 
mdle prosequi ia iisiially wheiv 

any improper & vexatious attempts 
are made to oppress deft., as liy re- 
peatedly preferring defective indict - 
luentfi for the same supposed oft'ence 
or if it, is clear that an indictment; is 
not suit>a,hlc against deft.— .Sher »Singii 
r. .JlTKN'llUA.NATll SK.V I. I/. It. 

.V.) Calc. 27.'>. ~IND. 

PART VII. SECT. 1. 

2385 i. Separate indictments — Cannot 
he tried jointly.] — A purported trial of 
two or more persons on separate 
charges for dllferent offences is a 
nullity, even though their counsel 
offers no objetJtion, or consents, thereto. 
— H. V. TuEiRLyocK (Alta.), [1928] 
4 1>. L. U. 431 : 119281 3 W. W. R. 
22:. ; 50 Can. Crlm. Cas. 29G.— -CAN. 

2365 il. .l—R. V. Haht, 

R. V. Kozauttk (1929), 51 Can. Crim. 
Cas. 145 ; 24 Alta. L. R. 15 ; [1929] 
1 W. W. R. 425.— CAN. 

a i. Stealing parcels from mails 

dt receiving parcels so stolen.] — Held : 
accused entitled to bo tried by a jury, 
even though the value of the projierty 
stolen did not exceed $200. — K. v. 
IWANCTHCTK, [1927] 3 D. L. R. .539; 
[1927] 2 W. W. K. 32.5 ; 48 Can. Crim. 


Cas. 213 ; 22 Alta, L. R. 595.— CAN. 

a ii. Itight to elect for trial by 

judge without jury — After true bill 
found — Criminal Codc^ s. 825.] — R. v. 
T}^o^rpso>N, R. V. Foulkes (1908), 16 
Man. L. R. 608.— CAN. 

a iii. Effect of elcctum .) — 

R, V. Kelf (Alta.), [1927] 1 D. L. R. 
874 ; [1927] I W. W. R. 29 ; 47 Can. 
Crim. Cas. 38.— CAN. 

sa. Ojfence punishable on indictment 
or on sum.mary conviction — Decision as 
to method of trial.] — VV'^hcre a statute 
makes an offence punishable on 
indictment or on summary conviction, 
it mnkoa It either an indictable offence 
or a non -indictable offence, & confers 
on the Crown prosecutor or on the trial 
magistrate, perhaps partly on eacli, the 
right or “ option ** of deciding how each 

g articular offence shall be considered, 
ded & punished. — li. v, Dems (Man.), 
(19271 3 W. W. R. 400 ; 49 Can. Crim. 
Cos. 8.— CAN. 

PART VII. SECT. 4, SUB-SECT. 1.— 
B. (b). 

2899 i. Defence by cotmael — Accused 
must consent to representation.] — No ct. 
has any authority to force upon a 
prisoner the services of a counsel If he 
is unwilling to accept them. — R. v, 
SUKii Dev (1029), I. h. R. 11 Lah. 220. 


PART VII. SECT. 5. SUB-SECT. 1. 

pi. Effect of — Accused estopped 

j from calling on proseeviion to establish 
guilt.] — R. V. Rovonklh (1925), 44 
Can, Crim. Cas. 354.— CAN. 

p il. -.] — A plea of guilty 

a pica to tbo charge & does not 
nocessarilv amount to a confession of 
all the facts alleged. — Superintendent 
& Kemkmbbancbu of Legal Affairs, 
Bengal v. Jnanendra Nath Ghosh 
(1929), I. L. R. 56 Calc. 1145.— IND. 

p ill. Induced by mistake — Right 

to wUhdraw.) — R. v. Ah Tom, [1928] 2 
D. L. R. 748 ; 49 Can. Crim. Cas. 204 ; 
60 N. S. R. 1.— CAN. 

p iv. Power of court to enter ptea 

of not guilty,] — Where an accused 
pleads guilty the ct. has inherent 
power to enter a plea of not guilty if 
for any reason the ct, deems it ad- 
visable in the interests of justice to 
put such a plea on the record. — R. v, 
Kumalo, [19303 App. D. 193.— S. AP. 

q i. .] — ^Whoro accused is 

indicted for murder, the question of 
insanity is raised by a plea of not 
guilty as much as the fact of killing. — 
K. V. McCoskey, [19271 2 D. L. R. 
539; 47 Can. Crim. Cas. 122; 60 

O. L. R. 44.— CAN. 
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2710. Add. Annotation >Refcl. B. v. Birch (1924), 
93 L. J. K. B. 885. 

2780. Add. Annotations : — Refd. B. v. Birch (1924), 
93 L. J. K. B. 386 ; B. v. Harris (1927), 20 
Or. App. Bep. 144. 

2730a. .] — Where, at the trial of 

an accused person for a criminal offence, a 
Witney for the prosecution denies statements 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on tlie statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness. — 
B. v. Birch (1924), 93 L. J. K. B. 386 ; 88 
J. P. 59 ; 40 T. L. B. 365 ; 68 Sol. Jo. 540 ; 
18 Cr. App, Bep, 26, 0. C. A. 

2731a. After close of case for defence.] — A judge 
at a criminal trial has the right to call a 
witness not caUed by either the prosecution 
or the defence, without the consent of either 
the prosecution or the defence, if in his 
opinion that course is necessary in the interests 
of justice, but in order that injustice should 
not be done to accused, a judge should not 
call a witness in a criminal trial after the case 
for the defence is closed, except in a case 
where a matter arises ex improviso^ which no 
human ingenuity can foresee, on the part of 
prisoner. — B. v. Harris, [1927] 2 K. B. 587 ; 
90 L. J. K. B. 1009 ; 137 L. T. 535 ; 91 
J. P. 152 ; 43 T. L. B. 774 ; 28 Cox, C. 0. 
432 ; 20 Or. App. Bep. 80, C. 0. A. 

Annotation: — Distd. H. v. Llddlo (1928), 21 O. App. Hep. 3. 

2731b. Where defence of aUbl raised.]— B. 

V. Liddle (1928), 21 Or. App. Rep. 3, C. G. A. 

2810. Add. Citaiion 1 Chit. 353. 

2823. Add. Annoiaiion : — Apld. R. v. Baggott 
(1927), 20 Cr. App. Bep. 92. 

2839a. Reference to fact that photographs of 
accused shown to witnesses.] — (1) Counsel 
for the prosecution should not employ as 
part of his case the fact that certain witnesses 
have been shown a photograph of prisoner. 


even if the showing of the photograph was 
perfectly proper. 

(2) Where a police witness has been asked 
by prisoner ** where did I stay on the night 
of the alleged crime ? ** &, in his answer, 
has launch^ a series of fresh charges against 
the accused, relating to his stay at that 
place, but based on mere suspicion & not 
mcluded in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction & 
necessitates that it should be quashed. 

(3) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice &> the determination of 
the appeal which has succeeded shall count 
towards the completion of the earlier sentence, 
even though there has been no application 
by applt. to that effect. — B. v. Haslam (1925), 
134 L. T. 158; 28 Cox, 0. C. 105; 19 Cr. 
App. Bep. 69, O. C. A. 

Amwtaiion : — As to (1) Refd. K, V. Daily Mirror, Ejt p. Siuifcli, 
[1927] IK.B. 815. 

2839b. Second trial — Reference to quashed con- 
viction.] — (1) On an allegation of breaking & 
entering the jury must be directed on the issue 
of breaking. 

(2) When a trial has been set aside on a 
venire de novo the conviction quashed should 
not be mentioned to the jury at the second 
trial. — B. v. Lloyd (1924), 18 Cr. App Rep. 
12. C. C. A. 

2839c. Overstatements.] — R. v. Driscoll Row- 
lands (1928), 20 Cr. App. Rep. 161, C. C. A. 

2840a. Duty of prosecution to disclose everything. J 
— (1) The prosecution ought to disclose at 
the trial all relevant evidence. (2) Deft, 
who gives evidence of his previous conviction 
cannot set up that that evidence has been 
wrongly admitted. — B. v. Guerin (1931), 23 
Cr. App. Bep. 39, C. C. A. 

2867. Add. Annotations: — Refd. B. v. Harris, 
[1927] 2 K. B. 587; B. v. Liddle (1928), 21 
Cr. App. Rep. 3. 

E. Reading Deposition of Absent Wittiess. 

(Vol. XIV., p. 270.) 

See, now. Criminal Justice Act, 1925 
(c. 86), s. 13. 


PART VII. SECT. 6. SUB-SECT. 2.— B. 

e i. Evidence must he shown to 

he nuiteriaX.] — R. v. Cakuikii (Stisk.) 
(1929), 51 Can. Grim. Gas. 420.— CAN. 

PART VII. SECT. 7, SUB-SECT. 6.— C. 

80 . Effect of cross-examination of 

r rty's own. witness.] — ^V^llere a party 
allowed to cross’cxamiwe hie own 
witness, tho effect of that cross- 
examination must be to discredit that 
witness altogether & not merely to 

g ot rid of part of hie testimony, & 
enco that witness’s evidence must bo 
excluded altogether. In the cajie of a 
witness for the prosecution, this means, 
so fur 08 it supports the case for the 
prosecution, for obviously the defence 
is entitled to rely on so much of his 
evidence as supports their case. — H. 
V . Mokbui. Khan (1928), 1. L. R. 56 
Gale. 145.— IND. 

PART VII. SECT. 7, SUB-SECT. 6.— D. 

88. After close of case for prosecution — 
Witness called io supply omission in 
evidence.] — It, v. HiiPWORTli, 11928] 
App. D. 205.— S. AF. 

if. After plea of guilty — Taking evi- 
dence of complainant — For purpose of 
deciding eetdence .] — While it is within 


the power of tho judge, after a plea 
of guilty has been entered & before 
sentence is passed, to hear the evidence 
of the complainant in order to assist 
him in deciding on tho proper sentence, 
he must avoid tho danger of giving 
consideration, in passing sentence, to 
aggravating oircumstanoes disclosed by 
such evidence which may change the 
character of tho offence charged against 
the prisoner. — K. v. Whkpdalk, [1927] 
3 W. W, R. 704 : 49 Can. Grim. Gas. 
62 ; 22 Sask, L. R. 148.— CAN. 

PART Vll. SECT. 7. SUB-SECT. 7.— B. 

2816 iii. .1 — The duty of a 

Public Prosecutor is to represent, not 
the police, but the Crown, & this duty 
shotild be discharged fairly Sc fearlessly 
& with a fuU sense of tlie responsibility 
attaching to the position. In a capital 
case the duty of the Crown is to place 
before the ct, all materials irrespective 
of the question os to whether they 
exculpate accused or incriminate him. 
— Kunja Subudhi V . H. (1928), I. L. R. 
8 Pat, 289.— IND. 

PART VII. SECT. 7, SUB-SECT. 7.- 
D. (a). 

2859 i. Accused may insist on witness 
being called — By prosecution .] — IL v. 
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MACKINNON, [1930] 3 W. W. R. 548.— 

CAN. 

PART VII. SECT. 7, SUB-SECT. 7.— 
E. (a). 

h i. .} — Held: the mere fact 

that accused did not have the assistance 
of a legal adviser did not show that he 
had not hewi a full opportxmity for 
cross-examination, as he was present 
when the deposition was taken & 
made no request for time or delay. — 

R. V . McDonald, [1927] App. D. 110. — 

S. AP. 

k i. .] — R. V . McDonald. [1927] 

App. D. 110.— S. AF. 

p i. Whether attendance 

procurable under subpoena.] — G. was 
indioted for incest. S.. a daughter of 
accused, who had made a deposition 
at potty sessions In which she swore 
that accused had committed tho 
alleged offence, was called as a witness 
at tho trial, & failed to appear, having 
gone into tho Irish Free State. Her 
deposition was read to tho jury, who 
having heard tho accused’s evidonee, 
convicted him of tho offence charged : 
— Held : tlio conviction should bu 

a uashed, as It had not been shown that 
bie attendance of the witness, whose 
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2879a. -.] — On a plea of guilty (1) there 

must be legfiS proof of anv pre^ous con- 
victions given in evidence, k (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory reouire* 
ments in such a case have not been fulfilled. 
— R. r. Finney (1924), 18 Or. App. Rep. 
41, 0. 0. A. 

2895a. S. P. R. v. Hunt (1847), 2 Oox, 0. 0. 261. 

2986a. Defence of alibi — Should be raised at 
earliest possible moment.] — R. v. Jones 
(1028), 21 Or. App. Rep. 27, 0, C. A. 

2986b. Should be raised in court below.] — 

R. V. Brown & Bruce, No. 2404a, ante. 

2988a. Should not refer to probable con- 

sequences of verdict of guilty in murder trial.] 
— R. V. Frampton (1928), 21 Or. App. Rep. 
17, 0. C. A. 

2995a. .] — If the ct. is of opinion that there 

is no case against accused, it ought to be 
withdrawn from the jury. — R. v. Haslam 
(1926), 19 Or. App. Rep. 163, 0. O. A. 

3007a. .1 — (1) On a trial for larceny as a 

bailee there must be a direction on the point 
whether the conversion was fraudulent or 
not. 

(2) An accused person must be asked 
w’hether he wishes to give evidence on oath 
or cal] witnesses. — R. v. Moore (1924), 18 
Or. App. Rep. 29, 0. 0. A, 

3008. Add. Annotation : — Distd. R. v. Villars 
(1927), 20 Or. App. Rep. 150. 

3009. Add. Annotation : — Folld. R. v. Villars 
(1927), 20 Or. App. Rep. 150. 


SOlOa. Should give evidence from witness box.}— 
A deft, is entitled under Criminal Evidence 
Act, 1898 (c. 86), to give hia evidence from 
the witness box. The ct. in ordering other- 
wise must exercise a judicial discretion. — ^R. v. 
Symonds (1924), 18 Or. App. Rep. 100, 
0. 0. A. 

8011a. .] — A deft, witness nmy in a proper 

case be asked in cross-examination whether 
he imputes improper motives to the wit- 
nesses against him. — R. v. Wilson (1924), 
18 Or. App. Rep. 108, 0. 0. A. 


3051. Add. Annotation 
(1926), 134 L. T. 632, 

Reid. 

R. 

V. 

Dunkley 

8066. Add. Annotation : - 
[1927] 2 K. B. 687. 

-Held. 

R. 


Harris, 

3060. Add. Annotation 
[1927] 2 K. B. 587. 

-^Refd. 

R. 

V. 

Harris, 

3063. Add. Annotation:- 
[1927] 2 K. B. 587. 

-Reid. 

R. 

V. 

Harris, 

3065. Add. Annotation 
[1927] 2 K. B. 587. 

-Reid. 

R. 

V. 

Harris, 


3090a. Accused writing & handing in signature.]— 

Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture & hands it in. — R. v. Baggott (1927), 
20 Cr. App. Rep. 92, 0. O. A. 

3120a. To assist undefended prisoner — To 

cross-examine.] — The ct. should assist an 
undefended prisoner in putting questions by 
way of cross-examination. — R. v. Barker 
(1927), 20 Or. App. Rep. 70. 0. 0. A. 


deposition bad been put in evidence, 
could not have been procured by 
service on ber of a writ of subpoena 
under the Irish Free State Act, 1924. — 
R. V . Gilohbist. [1925] N. 27.— IR. 

p ii, .1— R. V. Bell, [19301 

2 D. L. R. 647 ; 63 Can. C. O. 44 ; 42 
B. C. R. 136.— CAN. 

p iii, SeaTnan.] — On apply- 

ing sect. 999 of the Crimbial Code, with 
respect to the depositions of certain 
witnesses alleged to have recently left 
Vancouver as part of tbo Japanese 
crew of a steamer bound for tbo Orient 
& therefore to be ** absent from 
Canada ’* : — Held : the fact that names 
appeared on tbo crew list similar to the 
names of said witnesses was. In the 
absence of evidence to the contrary, & 
in view of the regulations governing tbo 
landing of Japanese sailors & the other 
circumstances, suificient to show the 
identity of said members of the crew 
with said witnesses & to justify the 
Inference that the witnesses were 
absent from Canada. — R. e. Fubuzawa 
(No. 1), [1930] 1 W. W. H. 953 ; 956 ; 
53 C^n. C. C. 398 ; 42 B, C. R. 541, 
548.— CAN. 

p iv. fVitness dangerously ill — 

Vse of.] — Under Crimes Act, 1900, 
8. 406, only so mnoh of a deposition 
tendered in evidence should be road 
to the jury as Is relevant & properly 
admissible in evidence. — R. v. Gloveu 
(1928), S. R. N. S. W. 482 ; 45 N. S. W. 
W. N. 148.— AUS. 

»p. Proof of absence.] — Oaufikld v. 
R. (1926), 48 Can. Grim. Cas. 109; 

Q. R. 42 K. B. 449.— CAN. 

sr. Evidence given in former trial — 
Admission by counsel of facts essential 
to udmiHsuni.] — Applts. were convicted 
of removing, & two of them of import-* 
Ing, goods of over 8200 in value & liable 
to forfeiture, contrary to Customs Apt, 

R. S. C., 1927. At their trial the Crown 
prop 08 €Ki to put in, under sect. 999 of 
the Code, evidence givtui at previous 
trials, at which the j urics had disagreed, 
by one W. Counsel for the accused ad- 


mitted ** every fcwjt essential to the 
admission of the evidence,” & the evi- 
dence offered was put in : — Held : the 
admission of ooimscl, while it rendered 
unnecessary the establishment of the 
various facts required by sect. 999 to 
be proved before the evidence of W. 
could have been admitted, did not In 
any way identify the doomnonte read 
to the jury as the evidence given by W. 
on the former trials ; &, there being no 
proof that the statements put In were 
In fact the evidence of W., & there 
being no consent that they were, they 
were wrongly received, & applt-s. w’ore 
outltled to a new trial. — McDonald, 
CONTER & O’llEARN V. R.. [1930J 
S. O, R. 509 ; 54 Can. C. C. 349.— 
CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— B. 

sq. F'uU cross-examination impossible 
through act of prosecution — Right to 
acquittal .] — Quebec Liquor Cojimtb- 
6ION V. Goulet (Que.) (1929), 52 Can. 
Crim. Cas. 392.~CAN. 

PART Vn. SECT. 7, SUB-SECT. 8.— C. 

k f. ,I — Where a person is 

charged with stealing goods, 8c the 
fact that the goods were sold & 
delivered to him is proved in evidence, 
the ease must not be allowed to go to 
the jury. — R. v. Fiesel (1924), 42 
Can. Crim. Cas. 150.— GAN. 

6 t. Trial wUhoui jury — Defending 
counsel entitled to make submission that 
evidence for Crown imiiMcient ,] — R. 

V. Jones (Sask.), [1927] 3 D. L. R. 679 ; 

47 Can. Crim. Cos. 380; [1926) 8 

W. W. R. 313.— CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— D. 

3011 111. As io previous con- 

viction.] — R. V. OiPPOLA (Out.) (1928), 
49 Can. Crim. Caa. 129.— CAN. 

o 1. .] — Two panels, tried 

together on one complaint, each gave 
evidence under Criminal Evidence 
Act, 1898, 8. 1. In the opinion of the 
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judge the evidence of neither 
incriminated the other : — Held : neither 
was entitled to cross-examine the 
other, such right of oross-exemalnatlon 
being limited to the case where, in 
the opinion of the judge, the evidence 
given inoriminat^ed, or tended to incrimi- 
nate, the fellow panel. — G emmbll & 
M'Fayden V . MauNiven, [1928] 8. C. 
(J.) 5.— SCOT. 

PART vn. SECT. 7. SUB-SECT. 9.— A. 

8081 i. Evidence omitted in- 

advertently.] — K. V. Grkooibe (1927), 
47 Can. Crim. Cas. 288; 60 O. L. K. 
363.— CAN. 

k i. .1 — Held: it was incom- 
petent for the prosecutor to recall a 
witness after the case for the prosecu- 
tion had been closed ; the only cir- 
cumstances In which a witness might 
bo recalled after the case had been 
closed being when this was done by 
the Judge ex propria main in order to 
clear up an ambiguity in the 
witness's evidence. — m*Neiliei?. H.M. 
Advocate, [1929] S. C. (J.) 50.— SCOT. 

PART VII. SECT. 7, SUB-SECT. 10.— B. 

f 1. .] — Whore it was objected 

that the A.-G. exercised the right of 
reply, although deft, had called no 
witnesses : — Held : the A.-G. was not 
bound to sum up for tbe Crown on the 
conclusion of the evidence of the 
prosecution, but had the right of 
reply. — R. v . MoLachlan (1923), 56 
N. S. R. 413 ; 41 Can. Crim. Oas. 249,— 
CAN. 

PART VII. SECT. 7, SUB-SECT. 11. 

h 1. To decide wheRitr evidence 

admissible.] — If ovldenoe is tendered 
to prove the inadmissibility of evidence 
primd facte admissible, it is th«3 duty 
of the judge to receive 8c to decide the 
question of admissibility before the 
evidence is given in the hearing of the 
Jury. — R. V. Treanor, R, v. Flood, 
R. V. Trkanob. B. V. Keixit, [1924] 
2 I. R. 193.— IR. 
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Sl20b. To Inform prisoner of right to 

give evidence on oath,]— B. v. Vhj^abs (1927), 
20 Or. App. Rep. 160, 0. 0. A. 


8122a. Does not Include making disparaging 

suggestions.]— There ought not to be a 
suggestion from the judge that deft, on trial 
has previously appeared in a criminal ct. — 
R. V, Miller (1920), 19 Or. App. Rep. 84=, 


C. 0. A. 


8129a. .] — ^A direction must make it clear 

that the onvs of proof is on the prosecution. 
— R. V. Hatton (1926), 18 Or. App. Rep. 
169. 0. 0. A. 


3129b. 

facts is in direct conflict, the jury should be 
directed that, if they are in doubt which 
version of the facts to accept, they should 
acquit. 

Observations on (2) the granting of bail 
by the trial judge, A on (3) the relation of his 
opinion of the verdict to the appeal. — R. v» 
Davidson (1927), 20 Or. App. Rep. 66, 0. C. A. 

3129c. ,] — ^A summing up must make it clear 

to the ju^, especially where there is con- 
flicting evidence, that the ontLS of proof is on 
the prosecution. — R. v. Rees (1928), 21 Or. 
App. Rep, 36, O. 0. A. 

8133a. ,] — While a judge is 

entitled to express his view of any evidence, 
he ought not to ** invite the jury to make a 
definite finding : any expression of his own 
views ought to be accompanied by a direction 
that the right of deciding on the facts is 
solely theirs. — R. v. Mason (1924), 18 Or. 
App. Rep. ISl, 0. 0. A. 


8186a. Avoidance of unhappy expressions suggest* 
ing guilt of accused.]— (1) In a direction 
upon the evidence of c^dren of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to con- 
sider whether deft, is “the sort of person” 
likely to commit the offence charged. — R. 
V. Marshall (1926), 18 Or. App. Rep. 164, 
C. 0. A. 

8186b. Abandoned counts not to be referred to.] — 

(1) A summing-up must not call attention 
to counts that have been abandoned. 

(2) On an indictment for obtaining by 
false pretences representations which did not 
lead to delivery of the property must be 
carefully distinguished from those which did. 

(3) In dealing with intent to defraud the 
possibility of mistake should be considered 
in directing the jury. — R. v. Green (1930), 
22 Or. App. Rep. 40, C. C. A. 

8137a. Where identity of accused in issue.] — 

(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on his silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
pounds should only be presented to the ct., 
if they disclose new matter. — R. v. Porter 
(1927), 20 Cr. App. Rep. 65, C. C. A. 

Afimtaiion : — O^nerally, Reid. R. v. Walters (1927), 21) 
Cr, App. Rep. 69. 

3145a* .] — ^A judge in summing up is bound 

to put deft.*s c^e to the jury. A mere 


ii ii, fj[>Q decide whether witnesa 

hy his admission is accomplice.] — It is 
for tbe judge, & not for the jury, to 
decide on an admission by a witness 
whether be is or is not an accomplice. — 
R. V. Young, [1923] S. A. S. R. 35.— 
AUS. 

1 i. .1 — Since it is com- 

petent for a judge trying a criminal 
case with a jury to express his own 
opinions on the evidence, provided he 
makes It clear to them that they are 
the Judges of the facts, including the 
credibility of the witnesses, the fact 
that during the croHS-esamlnatlon of 
a witnesa the judge interjected with- 
out quallfloation the remark, ** She 
Is telling the trath,^’ thereby in- 
vading the exclusive province of the 
jury, was held, in view of his full 
& very careful charge which left 
them in no doubt that it was their 
exclusive duty to pass on the truth of 
the evidence, not to have brought 
about a miscarriage of justice witbin 
the Criminal Code, s. 1014 (c). — R. v. 
Olson, [1929] 2 D. L. R. 300: 1 
W. W. R. 431 : 61 Can. Crlm. Cas. 
122 ; 2.3 S. L. R. 321.— CAN. 

8122 i. Function of judge — Includes 
etsking leading Questions — ^ suggesting 
to counsel to waive their rights to address 
V. West (1925), 44 Can. 
Crlm. Cas. 109 ; 67 O. L, II. 446.— 
CAN, 

8122 ii. Docs not include asking 

leading que^ions .] — A judge is not 
entitled to put leading questions to 
a witness, the answers to which are 
oalcnlated to prejudice accused. — R. 
r. Laubschbr, 1 1926 J App. D. 276. — 
8. AF. 

PART Vn. SECT. 7, SUB-SECT. 12.— A. 

8129 i. Direction as to onus of proof .] — 
Ii. V. Kolombjto (Man.), Jl926l 2 
W. W. R. 126 ; 40 Con. Crim. Cas. 36.— 

CAN. 

8188 iv, .] — A judge, 


in summing up to a jury in a criminal 
COSO, is entitled to comment strongly 
on the facto. — R. v. Sutherland, 
[1927] App. D. 88.-6. AF. 

3133 V. — — R. V. 

Gallkn (1930), 63 Can. C. C. 396.— 

CAN. 

g (p. 2971 1. Where jury dis- 

agree.] — A direction which amounted 
to no more than telling the jury that 
it was the duty of the mlriarity not to 
allow any wilful or obstinate adherence 
to their own view to prevent them from 
giving full consideration to the view 
of the majority : — Held : not a mis- 
direction. — R. V. Olholm & McPher- 
son, [19251 V. L. R. 377 ; 47 A. L. T. 
10; 31 Argus, L. R. 228.— AUS. 

g (p. 297) ii. .1— It is advisable, 

but not essentuU, for the judge to 
exnlain to the jury that they are the 
solo judges of fact & are to rely upon 
their recollection of the evidence. — 
R. t\ BECKEvr (1931), 3 D. L. R. 660 ; 
66 Can. C. O. 304 ; 3 M. P. K. 416.™ 
CAN. 

IT (p. 298) i. Distinction between 

evidence of facts dt expert opinions .] — 
Where there Is not only no direct 
testimony of eye-witnesses that on 
alleged criminal act was committed, 
but there is the direct testimony of an 
eye-witness called by the Oown that 
the act had not been committed, 8c the 
Crown relies on a chain of oiroum- 
stantial evidence in which the opinions 
of scientific witnesses are referred to as 
an important link, the charge to the 
Jury should point out the importance 
of the distinction betweon evidence of 
scientific opinion & evidence of actual 
material facts & suificiontly remind 
the juiy that such opinions were not 
testimony as to facts, & should 
specifically direct that the circum- 
stances proven as actual objective 
facts must not only be consistent with 
the guilt of accused but must also be 
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inconsistent with any reasonable hypo- 
thesis which would leave him innocent. 
— R. V. Hislop, [1925] 1 W. W. R. 
887 ; 43 Can. Crlm. Cas. 381.— CAN. 

a i. Statements as to powers 

of Court of Criminal Appeal.}— A 
judge in his charge to the jury made 
statements to the effect that " In the 
Ct. of Ch*iminal Appeal, in the event 
of your finding a verdict of guilty, 
prisoner's counsel is entitled to have 
the whole matter reviewed," & “ Wlien 
a case goes to the Ct. of Crimina] 
Appeal the natural bent of their minds 
is to give prisoner the benefit of the 
doubt " : — field : the statements, 
taken in their proper context, did not 
amount to misdirection of such a 
character as to render the trial un- 
satisfactory, though it was desirable 
that such references to the Ct, of 
Criminal Appeal should not be made. — 
A.-G. V. Murray, [1926] I. R. 266.— 
IR. 

a ii. Beading passages from 

law reports.] — Though reading passages 
from law reports is, as a rule, undesir- 
able, it is not a misdirection. — R. t*. 
Noa Tin Gyi (1926), I. L. R. 4 Ran. 
488.— IND. 

a ill. Reference to opinion 

in text hook,] — It is irregular & improper 
for the presiding judge in his summing 
up to the jury in a criminal trial to 
refer to an opinion expressed in a text- 
book, even though another passage 
in the same hook has been put to a 
witness during the course of the tried. — 

R. V, Mofokeng, [1928] App. D. 132. — 
8. AF. 

k (p. 298) I. Failure to make- 

Effect.] — A fair test of the propriety of 
a trial judge’s charge to the jury is t hat 
no objection wtib taken to it at the time 
it was delivered. — R. v. ^fELYNiUK & 
Humbniuk, [1930] 2 W. W. R. 179; 
4 D. L. R. 462 ; .53 Can. C. C. 296 : 
24 Alta. L. R. 545 ; affd., (19311 

S. O. R. 143 ; 2 D. L. R. 618.— C)AN. 
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expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jury. — B. v , 
Marriott (1924), 18 Or. App. Bep. 74, 
O. C. A. 

3145b. .] — A summing-up must deal care- 

fully with statements by deft, which are not 
necessarily admissions though they may be 
so construed. Full effect must be given to 
the evidence of witnesses for the defence. — 

B. V , Bosen (1931), 23 Or. App. Bep. 70, 

C, C. A. 

3146. Add. Annoiatiom : — Polld. R. v. ThoriJe 
(1925), 133 L, T. 95. Refd. B. v. Canhom 
(1925), 18 Cr. App. Bep. 163. 

3146a. .] — ^Where a prisoner is charged 

with murder, &> there is evidence on Which 
a verdict of manslaughter could be foimd, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not been raised 
<fc even though that defence is inconsistent 
with the defence actually raised ; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- 
dence upon which such a verdict could be 
based. — R. v. Thorpe (1925), 133 L. T. 95 ; 
89 J. P. 143 ; 41 T. L. R. 468 ; 69 Sol. Jo. 
525 ; 28 Cox, C. 0. 4 ; 18 Cr. App. Bep. 189, 
C. C. A. 

3151a. Defendant’s explanation of facts.] — 

The direction to the jury should deal with 
deft.’s explanation of facts alleged against 
him. — K. V. Mordecai (1930), 22 Cr. App. 
Bep. 146, O. 0. A. 

3151b. Alibi.] — (1) Detailed evidence of an 

alibi & other evidence must be carefully 
dealt with in the charge to the jury. (2) The 
judge should not put questions to a witness 
suggesting that he, the judge, is satisfied 
of deft.’s guilt. — B. v. Babbitt (1931), 23 
Cr, App. Bep. 112, C. 0. A. 

3151c. Must warn jury against accepting mere 
suggestion by prosecution in cross-examina- 
tion — No evidence in support.]— -The jury 
must be warned against the acceptance of 
a mere suggestion by the Crown in cross- 
examination unsupported by evidence on a 
material point. — B. v. Alexander (1924), 
18 Cr. App. Rep. 139, C. C. A. 

3156a, Indictment alleging several offences — Cases 
must be clearly dlstin^shed.] — When an 
indictment alleges specific offences on dis- 
tinct dates the jury siaould be warned to deal 
with each occasion separately, not to 
permit inadequate evidence in the one to 
supplement inadequate evidence in the 
other. — B. v, Bose (1924), 18 Or. App. Bep. 
141, C. C. A. 

3156b. .] — Where an indictment for 

indecent assault contains a number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each count, & they sliould also 
be warned to draw a careful distinction 
between the evidence on each count & the 
evidoneti on every other count &: not to supple- 
ment ilyi evidence on any particular count 
by looking at the evidence as a whole. — B. 


V. Bailey, [1924] 2 K, B. 300 ; 93 L. J. K. B. 
989 ; 132 L. T. 349 ; 88 J. P. 72 ; 27 Cox, 
C. C. 692 ; 18 Or. App. Bep. 42, O. C. A. 

Annotatiort, .—Apld. K. V. Southern (1929), 142 L. T. 383. 

3156c. .] — If counts for fraudulent 

conversion &; for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence. — R. r. Maclennan (1925), 19 
Cr. App. Bep. 37, O. 0. A. 

3156cl. Indictment containing count for 

conspiracy.] — (1) Where several prisoners are 
tried together upon an indictment containing 
counts for vaiious offences against them 
individually & also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury to keep the 
issues clear & to explain the relation of each 
count to the general count for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury : “ You must take the 
case as a whole & not in bits.” 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that ciimc. — B. v, 
LuBEitQ (1926), 135 L. T. 414 ; 00 J. P. 183 ; 
28 Cox, C. 0. 264; 19 Cr. App. Bep. 133, 
C. C. A. 

3156e. -.] — (1) In cross-examination of a 

person accused of a sexual offence, questions 
should not be asked tending to show that he 
is a person likely to commit the offence 
alleged. 

(2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other. — B. v. CourJiAN (1927), 20 Cr. 
App. Bep. 106, 0. C. A. 

31561 , ,] — ( 1 ) A prisoner was charged 

with two distinct sexual offences, one against 
a young boy, & the t)ther against a girl aged 
five. The charges were included in one 
indictment & were tried together. In his 
summing-up the judge referred first to the 
evidence relating to one offence, subscj- 
quently to the evidence relating to the other, 
but he did not warn the jimy that tlicy must 
be careful to distinguisli the evidence relating 
to one offence from the evidence relating to 
the other, & that they must not supplement 
the evidence in regard to one of the offences 
by looking at the evidence as a whole, nor 
wei'e the jury directed to find separate 
verdicts on each charge r — Held : the con- 
viction must be quashed. 

(2) With regard to the offence against the 
girl, corroboration was required by Children 
Act, 1908 (c. 67), s. 30, <Sc there was evidence 
which might be regarded as corroboration 
of her story. The judge, in his summing-up, 
referred to this evidence, but made no 
reference either to the statute or to the 
necessity for corroboration in this case : — 
Held : though the mere omission to refer to 
the statute would not in itself be a ground for. 
quashing the conviction, yet since neither the 
statute nor the necessity for corroboration 
bad been brought to the attention of the 
jury, the conviction must bo quashed on 
that ground also. 

(3) Wliere corroboration is not re(|uired 
by statute but only as a rule of practice, the 
jury should be directed in regard to corro- 


PART VII. SECT, 7, SUB-SECT. 12.- B. oj cvidcnceA-^ll, v. Boak (B.C.) (1 925). 8162 11. Dbusi^ v. H. (Qnc. 

3162 1. Need not go irUo every detail 44 Can. Crlm. Caa. 226.— CAN. (1929), 61 Can. Crfm. Caa. 263.— CAN. 
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boration in tbo terms laid down in v. 
Craichley^ 9 Cr. App. Rep. 236. 

(4) Qw, : whether the evidence of a young 
child can be admitted unsworn under 
Children Act, 1908 (c, 67), s, 30, imless the 
judge has affirmatively satisfied himself, in 
the presence of the accused & jury, that the 
child possesses a degree of intelligence 
sufficient to justify the reception of its 
evidence & understands the duty of speaking 
the truth.-^R. v. Southern (1929), 142 
L, T. 383 ; 29 Cox, C. C. 01 ; 22 Cr. App, Rep. 
6, C. C. A. 

3156g. Need not Include all defendant’s evidence.] 

— (1) A summing-up need not include a 
reading of the whole of deft.’s evidence. 

(2) »Severity of sentence in the case of a 
subordinate acting under orders. — R. v. 
Spbllen (1931), 23 Cr. App. Rep. 130, 0. 0. A. 

3157. For ** second trial before same Jury — Clear 
direction essential — Same defendant ” read 

Second trial — Before same Jury — Clear direc- 
tion essential — Same defendant.” 

3157a. -.] — A jury trying a second or 

other charge against accused should be 
warned to disregard the evidence in the 
previous trial. — R. v. Lee (1927), 20 Cr. 
App. Rep. 68, C. 0. A. 

3158. For Different defendants ” read 

— Different defendants.’ 

3158a. - First trial set aside on venire de novo 

— Reference to ffrst conviction.] — R. v. 

Lloyd, No. 2839b, ante. 

3165a. .1 — (1) When prisoners are tried 

together, the direction to the jury must care- 
fully discriminate between the respective cases. 

(2) In Prevention of Crime Act, 1908 
(c. 69), s. 10 (4), ” seven days ” means seven 
clear days. — R. v. Dean (1924), 18 Cr. App. 
Rep. 21, C. C. A. 

3165b. Counts for other offences in- 

cluded.] — When two persons are jointly in- 
dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jury to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts. — R, v. Taylor (1924), 18 
Cr. App. Rop. 153, C. C. A. 

31653. — — When several accused are 

jointly charged with knowingly receiving 
stolen property, there must be a careful 
ruling about the possession of each. — R. v, 
Peckham (the Younger) (1927), 20 Cr. App. 
Rep. 72, C. C. A, 

3165d. .] — ^A charge to a jury trying 

co-defts. mnst carefully distinguish between 
the cases of each. — R. v. MacDonald (1928), 
21 Cr. App. Rep. 33, C. C. A. 


81656. .I — In charging the jury the 

judge must distinctly put the defence of each 
prisoner to them. — ^R*. v. Brooks (1929), 21 
Cr. App. Rep. 112, 0. C. A. 

3165f. .] — On the trial of an indictment 

for breaking & entering & receiving stolen 
property against more than one deft., care 
must be taken to put the defence of each 
deft, to the jury & to warn them against con- 
victing on mere suspicion of breaking or of 
possession. — R. v. Smith (1931), 23 Cr. App. 
Rep. 136, C. C. A. 

3165g. .] — ^A summing-up on a joint 

indictment containing several counts must 
carefully distinguish the evidence against 
each deft., & when fraudulent intent is the 
gist of the offence must insist that guilty 
knowledge must clearly be found to justify 
a conviction. — R. v. Newbery So Elman 
(1031), 23 Cr. App. Rep. 105, C. C. A. 

3172a. Where unsworn statement Sc evidence on 
oath of witness in conflict.] — R. v. Harris 
(1927), 20 Cr. App. Rep. 144, C. O. A. 

3174a. •] — On a trial for murder the defence 

of manslaughter ought not to bo withdrawn 
from the jury where there is evidence to 
support it. — R. V. Ball (1924), 18 Cr. App. 
Rep. 149, C. C. A. 

3178. Add* Annotation : — Consd. R. v. Thorpe 
(1925), 133 L. T. 95. 

3179. Add* Annotation: — Consd. R. v. Thorpe 
(1925), 133 L. T. 95. 

3179a. .] — R. V* Thorpe, No. 3146a, ante. 

3179b. Where defence of manslaughter 

raised.] — R. v. Hall, No. 8338a, poet. 

3180. After this case add “ also, Nos. 5933- 
5938, post:* 

3180a. .] — On an indictment for obtain- 

ing by false pretences, the jury must be 
charged that intent to defraud is of the essence 
of the offence. — R. v* Marck (1928), 21 Cr. 
App. Rep. 05, C. C. A. 

3180b. Possibility of mistake.] — R. t’. Green, 

No. 3136b, ante. 

3180c. Direction as to breaking Sc entering — 
Defence of bona flde claim of right.] — A 

defence of breaking So entering under a bond 
fide claim of right must be definitely put & 
explained to the jury. So the issue of felonious 
intent must be distinctly raised. — R. v. 
Curtiss (1925), 18 Cr. App. Rep. 174, 
C. C. A. 

3180d. Direction as to larceny by trick — Facts 
pointing to false pretences.] — On the trial of 
an indictment for larceny by a trick, the 
essential elements of that offence shoffid be 
explained to the jury, So if the facts of the 
case point to an obtaming by false pretences, 


8172a i. Where unsworn sUUemeM dt 
evidence on oaitPof witness in conflict .} — 
When a witness whom the party calling: 
him is allowed to treat os hostile 
admits making or Is proved to have 
made a provioxis statement inconsistent 
with his present testimony said party 
may be permitted to cross-examine 
him upon that statement : but the 
use which may be made before the 
jury of the statement is a limited one ; 
It can be so used only t-o impeach the 
witness* credit fc thus remove any 
prejudicial effect which his present 
tesUmony might otherwise have on 
tho case of said party, but not as 
evidence of the allegations of fact 
contained in the statement. There- 
fore the duty devolves upon the trial 


judge, in summing up, to make tho 
limitation of such use cloair to the 
jury ; & his failure to make it cleour 
constitutes a misdirection which may 
bo held to have occasioned a sub- 
stantial wTong or miscarriage. — K. v. 
Francis & Barber, [19291 3 I>. I*. IL 
593 ; 2 W. W. R. 104 ; 61 Can. Crim. 
Cas. 343 ; 23 S. L. B. 517.— CAN. 


8177 I. Where defence of man- 

slaughter is not raised.] — Where, on a 
trial for murder, there is no evidence 
which would justify the jury In finding 
a verdict of manslaughter, there is no 
duty on the Judge to leave to the jury 
that defence. — R. v. Buroesb & 
McKenzie, [1928] 2 D. L. R. G94 ; 
[1928] 1 W. W. R. 633 ; 49 Can. CrIm. 
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Caa. 243 ; 39 B. O. R. 492.— CAN. 

sa. Incorrect statement os to effect of 
evidence.] — ^Where in his summing up 
to the jury in a criminal case the trial 
judge made a statement of the evidence 
w^hich was not exactly correct, tho fact 
that there was sufficient evidence apart 
from that with respect to which the 
mistake occurred to justify the verdict 
of gruilty does not Justify the ct., 
on appeal, from disregarding the mis- 
take under the Code, s. 1014 (2), if 
it is impossible for it to say that the 
jury ** must ** have reached the same 
conclusion regardless of tho mistake. — 
B. V * Brand (Alta.), [1929] 1 l». I 4 . R. 
815; 51 Can. Crim. Cas. 4(}; 24 Altii. 
L.R.5 ; 11928] 3 W. W. R. 641.— CAN. 
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the difference between the two offences 
must be made clear to them in view of a 
possible verdict of guilty of the latter. — 
R. V, Fisher (1926), 19 Or. App. Rep. 166, 
O. a A. 

3180e. Direction as to larceny by bailee — ^Defence 
of sale on credit.] — R. v. Ward (1928), 20 
Or. App. Rep. 167, 0. O. A. 

3180f. Obtaining by false pretences— Duty to dis- 
tinguish representations.] — R, v. Green, No. 
3130b, ante» 

3186. Add, Annotation : — ^Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

8248. After this case add : — 

.] — SeCf now. Criminal Justice Act, 

1925 (c. 86), s. 16. 

3261. Add, Annotation: — ^Refd. Nadan v. B., 
[1926] A. C. 482. 

3272. Add, Annotation: — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

3277a. .]— R. v, Moore (J931), 23 Cr. App. 

Rep. 138, V, C, A. 

3283a. .] — R. v, Abrahams &; Gerstein 

(1928), 20 Or. App. Rep. 183, 0. C. A. 

3286a. Effect of rider,] — (1) Mere suspicion 

adultery by a wife is not enough to reduce 
killing by the husband from murder to man- 
slaughter. 

(2) A finding of guilty is not affected by a 
rider to the verdict. — R. v, Millavard (1931), 
23 Or. App. Rep. 119, 0. C. A. 


8287a. Necessity lor — Withdrawal of plea of not 

guilty.] — After a prisoner charged on indict- 
ment has pleaded ** Not Guilty ” ^ been 
given in ciarge of the jury, he can only be 
convicted by a verdict of that jury. Until 
a verdict is given the record is not complete 
^ be can neither be convicted nor sentenced. 
Where therefore a prisoner who had duly 
been given in charge of the jury admitted bis 
guilt during the progress of the trial & was 
thereupon treated as having been convicted 
on his own confession & was sentenced to a 
term of penal servitude without ary verdict 
having been given by the jury : — &ld : the 
conviction must be quashed &; the prisoner 
re-tried. — R. v, Hancock (1931), 100 L. J. 
K. B. 419 ; 146 I,. T. 168 ; 76 Sol. Jo. 346 ; 
23 Or. App. Rep. 16 ; 29 Cox, O. C. 294, 
O. C. A. 

3288. Add, Annotation: — As to (3) Refd. Fisher 
V. Oldham Corpn., [1930] 2 K. B. 364. 

3818a. .] — ^Where an indictment charges 

two persons mth certain offences ** with one 
another,” if one is acquitted the other noiay 
sometimes but not always be convicted. — 
R. V. Edwards (1924), 18 Or. App. Rep. 
140, C. 0. A. 

3318b. .] — Where in separate counts 

of an indictment a man ^ a woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 
man is good although the woman is acquitted. 
— R. V, Gordon (1926), 133 L. T. 734 ; 89 


3180 i. Direction as to intent to de- 
fraud — Charge of obtaining by false 
jtreiences ,] — A jury should, In cases 
under Crimes Act, 1915, s. 181 (a), be 
told that an intent to defraud is an 
essential element of the offence, unless 
in the exceptional cases where the 
intent Is necessarily involved in the 
false statements in^e. — R. v, O ’Sul- 
livan, [19251 V. L. R. 614; 547 

A. L. T. 3 ; 31 Argus L, R. 2()3.--AUS. 

qi. .l—R. V . Tonu Wah (193J), 

44 B. C. R. 200 ; 56 Can. C. C. J94,— 
CAN. 


PART VII. SECT. 7, SUB-SECT. 12.— C. 

b i. .] — R. V, Braydbn 

(N. ID, [1926J 4 D. L. R, 765 ; 46 
Can. Grim, Cas. 336.— CAN. 

b ii. .] — Bigaouettk 

V. R., [19271 1 D. L. R. 1147 ; [1927] 
S. C. R. 112 ; 47 Can. Crim. Cas. 271.— 
CAN. 

biii. — — — - — .1 — On the trial 
of u charge of stealing a iioncil from 
the person by irM^ans of violence, it was 
shown that the i»encil had been found 
in the accused’s pocket on his arrest 
two days after the robljcry. The 
accused’s counsel did not call any 
witness in defence^ ; & the Crown 

coimsel in his address to the jury said : 
“ I think th(!re should l>e some exiilaua- 
tfon. ...” [The ct, here warned liim 
to ** be careful.”] Ho proceeded: 
” Should not there be some explana- 
tion on the part of the defence ? ” 
On apiioal from the conviction ; — 
Held : said words did not constitute a 
violation of sect. 4 (6) of Canada 
EYidiMice Act, K. B. C., 1927, prohibit- 
ing comments by the judge or counsel 
for the prosecution on the failTjre of an 
accused to testify, — R. v, Feicrier, 
11932] 3 W. W. }{.. 113.— CAN. 

«c. To express hia own view ,] — ^In 
Bumming up the judge Is entitled to 
express his own view. — C oulter & 
Trepfbne V. R. (1926), 29 W. A. L. R. 
40.— AUS. 

sd. To read definitions of law from 
cases textbooks,] — Leblano v, R. 


(1927), 49 Can. Crim. Cas. 207 ; Q. K. 
42 K, B. 603.— CAN. 

PART VII. SECT. 7, SUB-SECT. 14.— B. 

3217 ii. .h-Primd facie any 

complete separation of the jury during 
a trial in a capital case will make the 
verdict bad, but where the separation 
occura through inadvertence, & the 
result of the trial has not boon influenced 
by w'hat has oocuiTed, the verdict 
ought to stand. — R. v. Walters, [1926] 
1 D. L. R, 501 ; 46 Can. Crim. C^. 77 ; 
58 N. S. R. 306.— CAN. 

PART VII. SECT. 7. SUB-SECT. 16.— A. 

o i. Evidence ruled inadmissible 

after it has been given.] — R. v, Treanor, 
R. V. Flood, R. v. Treanor, R. v. 
Kelly, [1924] 2 L R. 193.— IR. 

PART VII. SECT. 7, SUB-SECT. 16.— B. 

k i. .] — Where evidence 

given before a judge in a criminal 
trial was exhibited m a trial de novo 
before a succeeding judge : — Held : such 
procedure was irregxdar, 8c consent of 
accused did not our© the irregularity. — 
Umar Hajee v, R. (1922), I. L. R. 46 
Mad. 117.— IND. 

PART VII. SECT. 7, SUB-SECT. 16.— A. 

8270 viii. .] — In a criminal 

trial, with the help of a jury, a judge is 
not obli^d to accept an absurd 
verdict, either as a verdict of guilty or 
as a verdict of not guilty. It ts no 
part of a judge’s duty to accept 8c 
interpret for Mmself a verdict of an 
unintelligible character, when the 
members of the Jury are there & can 
give a proper verdict. — H amid Am 
Haldar V. King-Emperor (1929), 
I, L. R. 57 Calc. 61.— IND. 

3276 vlll. ^.1— On an Indict- 

ment charging accused with assault 
the Jiiry returned a verdict of " guilty 
of common assault under provoca- 
tion ” : — Held : the verdict was one of 
guilty. — R. V. Brogan, [1926] N. Z. 
L. R. 636.— N.Z. 

8281 iv. .) — ^An indictment 

20 


contained three separate counts, viz., 
rape, assault with intent to commit 
rape, & indecent assault. The Jurj% 
although properly instnicted, found 
the prisoner guilty without assigning 
the verdict to any one or more of the 
said counts ; 8c the judge sentenced 
the prisoner on the assumption that the 
conviction was one for rape. On 
appeal ; — Held : while it was open to 
the ct. to sustain the verdict on tho 
least of the throe counts & to reduce 
the sentence to one appropriate thereto, 
it was also open to the ct. to order 
a new trial ; 8c that under all tho 
circumstances tho latter was the better 
course to adorit. — R. v. Ross (B. C.), 
[19291 3 W. W. R. 601 ; 52 Can. Crim. 
Cas. 315.— CAN. 

PART VII. SECT. 7, SUB-SECT. 16.— 
D. (a). 

m I, Hot where prosecution 

for lesser offence barred by lapse of time,] 
— R. V. HOSKINS (Alta.) (1029), 52 
Can. Crim. Cos. 365.— CAN. 

ni ii, ,] — Where a prosecu- 

tion for a certain offence created by 
statute must lie begun within a period 
proscribed by the statute 8c that time 
limit has expired without tho proper 
proceedings having been taken pur- 
suant to the enactment creating the 
offence, it is not competent for tJio ct. 
on a prosecution for a greater offence 
to convict for the offence already 
barred. — R. v, Hosions, [1930] 1 
W. W. R. 84.— CAN. 

PART VII. SECT. 7, SUB-SECT. 16,— 

D. A). 

8S46 V. Effect of verdict.}— 

Held : the finding was to be regarded 
as an acquittal on the ohaige of murder, 
tc Code of Criminal Prooednre, t. 439 (4), 
preolnded the High Oft. from having 
juilsdiotlon upon revision to oonviot 
on that oharge.^KisaAK Singh v, 
E. (1928), 55 L. E. Ind. App. 390.— 
IND. 

n (p. 320). Read now ’’ 8862a 

o (p. 320). Read now ** 8862a II.” 
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J, P* 156 ; 41 r. K B. 61 1 < 28 Cox, 0. 0, 41 ; 
19 Or. App. Rep. 20, 0. 0. A. 

3S62a« Indictment lor shooting with intent to 
murder — Verdict of assault. On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault. — 
B, V. Stokes (1925), 134 L. T. 479 ; 28 Cox, 
or 0. 140 ; 19 Or, App. Rep. 71, 0. 0. A. 

8866* Add, AnnoiaUon: — Reid* B. v. Stokes 

(1925), 134 L, T. 479. 

8888. Add, Annotation: — ^Apld. B, v. Friend 

(1930), 22 Cr. App. Rep. 130. 

8889. Add, Annotation : — Apld. R. tr. Friend 

(1930), 22 Or. App. Rep, 130. 

8889a. Of fruit — Verdict of larceny at common 

law.] — On an indictment for stealing under 
Larceny Act, 1861 (c. 96), s. 86, larceny at 
common law cannot be found: hence the 
direction to the jury must make it clear that 
fruit, etc., the subject of the charge, was 
growing & had not been severed at the 
materi^ time. — R. v. Friend (1930), 22 Or. 
App. Rep. 130, 0. 0. A. 

3391a. By trick — Verdict of false pretences — 

Indictment charging larceny by trick ds false 
pretences alternatively — Indictment for false 
pretences wrong In substance.] — R. v, 

Hughes, No. 2219a, ante. 

3394. Add, Annotation : — Refd. R. v, Stokes 
(1925), 134 L. T. 479. 


3398a. Duty of Jury to And,] — R. v. Lloyd 
(1927), 20 Or. App. Rep. 139^ 0. 0. A. 

8402. Add, Annotation : — ^Refd. Be Pitts, ,Cox v. 
Kilsby, [1931] 1 Oh. 646, 

3407. For “ Second indictment to be tried — Right 
of prosecution to trial by another Jury,*^ read 
** Second Indictment to be tried — Whether 
trial by another jury." 

3407a. .] — It cannot be laid down as a 

general rule that a jury which has acquitted 
deft, on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case ; vsdien it occurs 
they must be warned that the evidence in the 
two cases is not cumulative. — ^R. v. Klein 
(1926), 19 Or. App. Rep. 161, 0. C. A. 

8418. Add, Annotation : — Refd. Hobbs v, Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

3424. Add. Annotation : — Refd. R. v, Thorpe 
(1925), 133 L. T. 95. 

3452. After this case add : — 

,] — gee, now, Sentence of Deiiili 

(Expectant Mothers) Act, 1931 (c. 24). 

3495. Add: Annotation : — Mentd. Broome v. Agar 
(1928), 138 L. T. 698. 

3526. Add, Annotation: — Generally, Refd, R. v. 
Southern (1929), 142 U T. 383. 

3588. Add. Annotation: — Consd. R. v, Hertford- 
shire JJ., Ex p. Larsen (1925), 89 J . P. 205. 


Part VIII. — Special Pleas. 

3566. Add, Annotation : — Consd. R. v. Kendrick & 3567. Add, Annoiaiion -Refd.Nadan v, R., [1926] 
Smith (1931), 144 L. T. 748. A. C. 482. 


3371 V. .] — R, V. O’Brien 

(1926), 50 Gan. Grim. Cag. 369 ; 60 
N. S. R. 17.— CAN. 

3871 vi. .) — On a trial for 

rape upon G,, the latter swore to 
ocourrcncea which, if tme, prorod the 
crime charged, & was corroborated. 
The jury after retiring announced 
that they were not Inclined to bring in 
a rerdJet of guilty, adding that if the 
choTTO were indecent assault it would 
be different. They were Informed by 
the trial judge that It was rape or 
nothing. They then brought in a 
verdict of guilty ; — Held : on the 
evidence there was nothing upon which 
to base a charge of a lesser offence, & 
deft.’s appeal must be dismissed. — R. 
w. O’Brien, [1929] 1 D. L. R. 266 ; 60 
Gan. Grim. Coe. 369 ; 60 N. S. R. 17.— 
CAN. 

1 (p. 322) i. — * (Jarrial 

ledge of girl under fourteen — Verdict 

R. V. Marcus Richmond 
(1931), 55 Can, O. O. 322.— CAN. 

t (n. 333) I. Indictment for robbery — 
Verdict of receiving stolen property .] — 
A rerdlot of reoelvlng stolen property 
well knowing it to have been stolen is 
not competent on an indictment for 
robbeiT. — R. Papiah (1939), 50 

N. L. R. 19.— 8. AP. 

PART VU. SECT. 7, SUB-SECT. 16.-0. 

3411 iil. R. V, Waiters, No, 

3217 U, emU, 

PART Vll. SECT. 7. SUB-SECT. 16. — K, 

g. Meawtng of ** new trial .**] — 

Where by statute provision Is made 
in the case of a jury disagreeing for a 
new trial, there is meant by the words 
“ new jury ** a Jury entirely composed 
of new or fresh jurymen to the exolu- 


3lon of all the jurymen who formed the 
arst jury. — R. v. Wong O, Sang, [1924 J 
3 W. W. R. 45 : 34 B. O. R. 8.— <3AN. 


PART Vn. SECT. 7, SUB-SECT. 17.— F. 

oi. llighi of jnddic to copy.] — Any 
moinber of the public has a riglit to 
obtain a copy of a judgment of any 
criminal ct. — E mi’KROR v. IjADIJ 
Prasad Zutshi (19.31), I. L. R. 53 
All, 724.— IND. 

■e. Omission of essential element of 
crime — Conviction invalid,] — R. v. Ing 
Y iCK Ing- (1924), 43 Can. Grim. Gas. 
392.— CAN. 


PART VII. SECT. 7, SUB-SECT. 17.— G. 

3636 ii. In prisoner*8 absence.] 

— Held : the ot. was not functus 
ojffdo,— R. V. Hughes (1924), 35 

B. 0. R. 55.— CAN, 


3536 lii. 

viction by 
(1925), 44 


Afler removal of con- 

certiorari.] — R. v. Knapp 
Con. Grim. Cae. 338.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

gi. J — Where a person has 

been charged with two offences arising 
out of the some circumstances, & ho 
pleads guilty to one of the charges, is 
oonrloted & fined, & then pleads guilty 
to the other charge, the previous con- 
viction & penalty cannot be pleaded 
as a bar to punishment for the other 
offence.— R. v, Geiger, [1933) 8 W. W. 
R. 763 ; 41 Can. Grim. Gas. 185 ; 17 
Bask. L. R. 412.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 3.— A. 

8667 iv. .1— A. was prose- 

cuted for selling liquor illegally & 
oonviotod. Based on the same facts 
a second prosecution was brought lor 
keeping liquor for sale. A. pleaded 

21 


autrefois convict, : — Held : a good plea. 
— Quebec Liquor (Commission v. 
Dubois, [1924) 2 D. L. R. 861 ; 42 
Can. Grim. Gas. 66.— CAN. 

3667 V, .1— Reed & 

Roberts {alias McLean) c. R. (1926), 
47 (ian. (brim. Cos. 142 ; Q. R. 42 K. B. 
35.— CAN. 


3667 vi. .] — Yeok Kuk v, 

R. (1928), I. L. R. 6 Ran. 386.— IND. 

3567 vii. Offences under 

different Aatutes.] — lie Wilnkff (N. S.), 
11928) 4 D. L. R. 869 ; 50 Can. Grim. 
Gas. 196.— CAN. 

3567 vlil. .1 — R. V, Tra- 

CIIUK, R. V. Koltk (No. 2), [1929] 
2 W. W. R. 418 ; 51 Can. Grim. Gas. 
404 ; 38 Man. L. R. 238.— CAN. 

sf. Meaning of ** sceme maUer ** — 
Criminal Code, 8. 730.)— R. v. Badiuk 
(N o. 2), [1930] 1 W. W. R. 210; 2 
D. L. R. 318 ; 63 Can. C. 0. 63 ; 38 
Man. L. R. 421.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.— B. 

a i. Indictment for occasionino bodily 
harm — Previous acquittal for murder . ) — 
After being acoultted on a trial for 
mui^or accusea were charged with 
assault & battery occasioning actual 
bodily harm to the man whom they 
had been acquitted of murdering. 
' They pleaded autrefois acquit : — Held : 
the plea of autrefois acquit furnished no 
answer to the charge in question. — 
R. V. Gosselin & GOSSELIN (Man.), 
[19281 1 W. W. R. 134 ; 50 Gan. Grim. 
Gas. 287.— CAN. 


PART VIIL SECT. 1, SUB-SECT. 3,— C. 

ih. Preparation of still — Previous 
acquittal for possessing stiU — No bar to 
prosecution,] — R. v, Slaughen white 
(1930), 64 Ckn. C. 0. 104.— CAN. 



-3792a. English and Empire Digest Supplement, 


3608. Add, Annotation : — Refd. R. v, Kendrick & 3644s. Acq^ttal for absence of Jurisdiction.] — 
Smith (193J), 144 L. T. 748. R. v. WALLACB) (1928), 166 L. T. Jo. 339. 

3608s. Demanding with menaces— Threatening to 8647a. Contradictory endorsement on Indlct- 

print or publish with Intent to extort.]— The ment.]— An indictment against applt. for rape 

test whether a plea of avirefoia convict has endorsed by the grand jury : No true 

been established is not whether the facts for rape. A true bill for indecent assault 

relied on by the Crown are the same in the (aggravated)/* but no indictment for indwent 

two trials, but whether the accused has been assault was put before ^ the grand^ jury, 

convicted of an offence which is the same, or Applt., having been convicted, appealed, Sc 

practically the same, as that with which he the conviction was quashed on the grounds 

is cliarged on the second trial. The offences that there was no true bill for rape Sc that 

of threatening to publish with intent to there was no indictment for indecent assault, 

extort, contrary to Larceny Act, 1916 (c. 60), On the same facts applt. was afterwards 

s. 31 (2), & of uttering a letter demanding indicted for indecent assault, & he pleaded 

money with menaces, contrary to sect. 29 autrefois acquit but was convicted : — Held : 

(1) (i), of the same Act, are qmte distinct Sc although the first conviction had been recorded 

separate, & the fact that the accused has on the first indictment, applt. was never in 

already been convicted of the former will not peril on that self-contradictory document, Sc 

sustain a plea of autrefois convict if he is the plea of autrefois acquit failed, Sc the second 

subsequently charged with the latter, even conviction must be affirmed. — R. t?. Kitchino 

though the two charges be supported by the (1929), 45 T. L. R. 634 ; 21 Cr. App. Rep. 

same evidence. — R. v. Kendrick Sc Smith 144; 28 Cox, C. C. 671, 0. 0. A. 

(1931), 144 L. T. 748 ; 23 Cr. App. Rep. 1 ; 3650. Add. Annotation : — As to (1) Consd. Poinion 
20 (?ox, V. 0, 2S5, C. 0. A. v. Cox (1926), 136 L. T. 506. 


Part X. — Informations. 

3665. Citations : — For ** 17 W. R. 667 *’ read stables to watch appct., on which they had 

47 W. R. 567.** acted without unduly harrassing him, & 

3718. Add, Annotation : — Held. R. v. Evening there being no evidence of any conspiracy 

Nows, Ex p, Hobbs, [1925] 2 K. B. 158. on the part of the constables, no criminal 

3751a. By constables to extort money.] — Held: Ka; p. Wolff 

there being hond fide instructions to the con- (1863), 28 J. r. 23. 


Part XII. — Evidence and Proof. 

3790a. Identification of handwriting.] — R. 3792a. -.] — R. v. Taylor, Weaver. & Donovan 

V, McCartney & Hansen (1928), 20 Or. App. (1928), 21 Cr. App. Rep. 20, C. 0. A. 

Rep. 179, C. C. A. 


PARTVIII. SECT. 1, SUB-SECT. 3,— D. 

36191. Perjury — Previous acquittal 
for forgery,] — The acetu^ed, who had 
been acquitted on a charge of forging 
the endorflCTneiit of a cheque, was 
eubsequenils' tried & convicted on a 
charge of perjiu-y cominittxid on the 
llrst trial in BAvearing tiiat lie had not 
endoi-sed th(; cheque. On the sticond 
trial the evidence for the prosecution , 
apart, from tliat proving the making 
of tlie allegeil false statements, was 
confined strictly to the alleged endorse- 
ment by th(^ accused. Two witnesses 
HW'oro on both trials tliat they bad seen 
the iwicuscd sign t^he endorsement. No 
♦ividenco was offered for the defence. 
The accused pleaded res judicMtei : — 
Held : the conviction must lie sus- 
tained.— R. V, Bavn, [1932] 2 W. W. R. 
113 ; 56 Can. C. C. 356.— CAN. 

b i. Prevums acquiiial for as- 

saulting constable while discharging 
another duly ,] — A mere variation in 
the nature of the duty, which the 
officer is alleged to have been engaged 
in, cannot be considered as a varia- H 
tion In the nature of the offence charged 
against accused. — R. t. Diamond, 
[1924} 3 D. L. R. 359 ; 2 W. W. R. 
621 ; 20 Alta. L. R. 419.— CAN. 

sra. Prosecution under Customs Act, 
R. C.. 1900 (c. 48), 8. 215— Previems 
conviction under Customs ^cf, H. 8. C., 
1906 (c. 48), 8. 185.j— R. v, Saoco 
(O nt.), 11926) 3 D. L. R. 771 : 46 
Can. Crim. Cas. 243. — CAN. 
so. Offences under Lottery Gaming 


Act.) — Resp. was charged with the 
breach of Lottery & Gaining Act, 1917, 
s. 39, & the complaint was dismissed 
owing to the rejection of secondary 
evidence of a document. Later resp. 
was charged under s. 63 with being tlie 
occupier of a tobacconist shop which 
was used for the purpose of the 
occupier J^etting with persons resort- 
ing thereto. Resp. pleaded autrefois 
acquit : — Held : as the two offences 
were substantially different, this plea 
did not avail. — ^Allchurcw v, Bereb- 
PORD, 11928) S. A, S. R. 450.— AUS. 

8p. Prosecution under Prohibition 
Act (P. E, /.), 8. 52 — Previorus acquittal 
on prosecution under Excise Act, It. S, C., 
1927, 8, 181 — Failure of R. v, 

FrnsPATKiCK (P. B. I.), [19201 4 D. L. R, 
95 ; 52 Can. Crim. Cas. 119.— CAN. 

PART VIII. SECT. U SUB-SECT. 4 . 

p i. 1 — Unless It can be said on 

the facts of the particular case that 
there has been an adjudication on the 
merits, tho permission of the ct. to 
withdraw a charge is not equivalent to 
a dismissal which can be pleaded in 
bar of subsequent proceedings. — R. v, 
Somers (B. d). [1929] 3 D. L. R. 772 ; 
2 W. W. R. 366 ; 51 Can. Crim. Cas. 
356.— CAN. 

p ii. .) — Blanchard v, Jen- 

kins, [1931] 1 D. L. R. 985 ; 55 Con. 
C. C, 77.— CAN, 

tr. No conviction — Proceedings ad- 
ioumed,] — Re R. v, Eokbb, Re IL v. 
Fry, [19291 3 D. L. R. 760 ; 51 Can. 
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Crim. Cos. 409 ; 64 O. L. R. 1.— CAN. 

Bt. Conviction under Provincial 
statute — No bar to conviction under 
Federal Statute.) — Bullpui v. Wind- 
over, 11931] 1 D. L. R. 986 ; 55 Can. 
C. C. 143. -CAN. 

gv, .j — K. V. Runions. It. 

V . Macdonald (1931), 56 Oin. C. C. 
390.— CAN. 

PART X. SECT. 1, 

if. Offence charged under repealed 
Art.)— H. V, Chew Deb, [10281 1 

W. W. R. 966 ; 49 Can. Crim. Cos. 
332 ; 39 B. C. li. 559.— CAN. 

PART X. SECT. 2, SUB-SECT. 1. 

0 1. Inland revenue officer — 

Statement of capacity ,) — Since only 
inland revenue officers can lay an 
Information for an offence under Excise 
Act, such an information must state 
that the person laying the Information 
is an inland revenue officer. — R. v, 
WiTSiEwicz (Man.), [1928] 2 W. W. H. 
19 ; 49 Con. Crim. Cas. 330.— CAN, 


PART XU. SECT. 1. 

3786 1 a. .] — Evidence is not 

admissible of tho actions of dogs while 
engaged in tracking down a person 
accused of a crime, oven though the 
owner of the dogs testifies as to their 
character & training & their fitness for 
tracking men.— R. v. White. [1926] 3 
D. L, R. 1 ; [1926] 2 W- W. R. 481 ; 
45 Can. Crim. Cos. 328 ; 37 B. 0. R. 
43.— <3AN. 



VoL ZXV.-Cnminal Iaw. Cases 


SSOt, Add* Annoiation: — Consd. B, v. Daily 
Mirror, Ex p* Smith, [1927] 1 K. B. 845. 

8801a. •]“"(!) It is permissible for a 

police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 

(3) Where photographs are used for the 
purpose of obtaining information a series of 
photographs, & not merely one or two, ought 
to be shown to the person who is expected 
to give the required information. — B. v, 
Dwyer, B. v. Ferguson, [1925] 2 K. B. 
799 ; 95 L. J. K. B. 109 ; 132 L. T. 351; 89 
J. P. 27 ; 41 T. L. B. 186 ; 27 Cox, C. C. 
697 ; 18 Or. App. Bep. 145, C. 0. A. 

Annotations : — As to (1) Beld. R. Daily Mirror, Kx p. Smith, 
[1927] 1 K. B. 845. As to (2) Consd. R. v. Daily Mirror, 
Ex p. Smith, [1927] 1 K. B. 845. Eefd. R. v, Wainwright 
(1925), 19 Cr. App. Rep. 52. 

3801b. But may be shown before arrest.] 

— A prosecutor identified a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor from a number 
of men in a room : — Held : there was no 
ground for complaint against the method of 
identification. — R. v. Melany (1924), 18 
Cr. App. Bep. 2, C. C. A. 

Annotation: — ^Beld. R. v, Dwyer, R. t?. Forguson, [192.5] 
2. K. B. 799. 

3801c. .] — B. V. Dwyer, R. v. 

Ferguson, No. 3801a, ante. 

3810. Add. Annotatiom : — Folld. R. v. Berg, 
Britt, Carr6 & Dummies (1927), 20 Cr. App. 
Bep. 38. Consd. B. v. Tidmarsh (1931), 23 
Cr.. App. Bep. 79. Refd. B. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr, App. Rep. 47. 

3817a. .] — The prosecution is not en- 

titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identification has 
been obtained by means of such photogi’aphs, 
the facts of such identification ought not to 


be given in evidence, — B. v. Wainwrigut 
(1925), 19 Cr. App. Rep. 52, C. C. A. 

8820a. Reference to meritorious discharge 

from army.]--A mere reference to a meri- 
torious discharge from the army by an un- 
defended prisoner in a statement handed to 
tbe ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
in the army. Such a statement should be 
looked through in bis interest & nothing read 
to the jury of the legal consequences of 
which he is not aware. — ^R. v. Parker (1924), 
18 Cr. App. Bep. 14, 0. C. A. 

3820b. Evidence suggesting normal respecta- 

bility.] — (1) Questions inviting a witness to 
make suggestions should not be put in cross- 
examinarion, especially when they may have 
the elfoct of inducing a prisoner to make an 
attack on the prosecution, which will lot in 
evidence otherwise inadmissible. 

(2) A defending ’counsel should refrain 
from putting questions to prisoner giving 
evidence which suggest normal respectability, 
but which fall just short of giving evidence 
of good character. — B. v. Baldwin (1925), 
133 L. T. 191 ; 89 J. P. 110; 69 Sol. Jo. 
429; 28 Cox, C. C. 17; 18 Cr. App. Bep. 
175, C. C. A 

Annolaiions :-~As to (1) Consd. R. v. Eidinow (1932), 23 Or. 

App. Rep. 115. Bold. H. r. CouIhoii (1927), 20 (3r. App. 

Rep. 106. 

3820c. .] — “ Good character ** of accused 

within Criminal Evidence Act, 1898 (c. 30), 
8. 1 if) (ii), means not only general good 
character, but any claim to good character 
incidentally put forward by accused. — 
R. V, Walker (1927), 20 Cr. App. Bep. 31, 
C. C. A. 

3827. Add. Anjioiaiioyi : — Consd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. 

3834. Add. Annotation : — Refd. B. v. Noble (1928), 
20 Cr. App. Bep. 191. 

3834a. S. P. B. v. Noble (1928), 20 Cr. App. Rep. 
191, C. C. A. 

3835. Add. Annotation : — Refd. B. v. Dunkley 
(1926), 134 L. T. 632. 


3786 iii. .] — Ghanstiyam Sincjh 

V. R. (1927), I. L. R. G Pat. 627,~IND. 

3786 iv. .]— The rule against a 

mere scintilla is especially applicable 
in a case In which a state of facU is 
alleged that would mako the opposite 
party guilty of a crime. — Tobbb v, 
Lampman, 119301 3 D. L. R. 209 ; 65 
O. L. R. 236.— CAN. 

3791 i. Circumstdntial evidence — Ex- 
clusion of other causes.] — It is not 
admissible to conrlct a person on 
circiunstantlal ovldonce if such ovi- 
donoe can be interpreted to give any 
other explanation than the accused 
person’s guilt. — R. v. Tymu:o (1924), 
42 Can. Crlm. Caa, 147.— CAN. 

a i. S, P. Gauns V. R. (1926), I. L. R. 

7 Lab. 561.— IND. 

b 1, .] — R. Dicmetxuo 

(1020), 46 Con. Grim. Gas. 133; 6.9' 
O. L. R. 249.— CAN. 

b 11. ,] — R. V. Yok Yuen, 

[1930] 1 D. L. R. 716 ; 52 Can. C. 0. 
300.— CAN. 

fg. Commercial documents — When 
admitted.] — On a charge of theft from 
railway cars, documents, such as 
shipping bills, cor oheokors* records, 
etc., not made by the aocusod & of 
which he had no knowledim, have 
no probative value jwr ae ; &, therefore, 


should not bo admitted as evidence 
against the accused whore it is not 
shown that the persons who made them 
are dead. — R. v. Duff (Sask.), [1929] 
1 D. L. R. 152 ; 60 Can. Grim. Gas. 
246 ; [1928] 3 W. W. R. 550.— CAN. 

PART XII. SECT. 2. 

3807 iv. .]— Finger- 

print impressions of accused, com- 
pulsorily taken bcroi*e his committal 
to gaol, arc admissible in e^ideuco 
against Jiini. — R. v. Mangolu, [1926] 
App. D. 440.— S. AF. 

p i. Reference by magistrate to 

exhibits.] — A magistrate at a trial 
was called to prove the identifications 
of accused in gaol & tho methods 
adopted. Instead of stating the details 
&. results, witness referred to docu- 
ments, described as exhibits, in which 
ho stated his evidonco was to be 
found. The documents wore put on 
tho record as his evidence : — Held : 
the attempt to record evidence In this 
manner was not only contrary to law, 
but violated the first principles of 
evidence, & must be entirely ignored. — 
Lal Singh v. R. (1924), I. L. R. 5 
Lab. 396.— IND. 

8814 ii. ~ — . W/cW .* not a 

giound lor allowing iiocuRed’s appeal 
against his conviction. — R. v . Baqjuey 
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(B. C.), [1926] 3 D. L. R. 717 ; [1926] 
2 W. W. K. 513 ; 46 Can. Grim. Gas. 
257.— CAN. 

3814 iii. .] — R. v. Hakrison 

(B. C.), [1928] 3 D. L. R. 224 ; [19281 
1 W. W. R. 973 ; 49 Can. Grim. Gas. 
336.— CAN. 


PART XII. SECT. 3, SUB-SECT. 1.— A. 

3836 i. Confined to general reputation 
— What amounts to.] — Evidence of 
general ii^pute does not moan the 
placing of a heterogeneous mass of 
more or less gouerod statements by 
any witness who can be produced to 
say something on hearsay or otherwise 
& label it “ general 1 ‘epute.” A man's 
general repute Is Just as much a fact 
as any other fact which can be proved 
by a witness, & tho witness should bo 
asked questions to show that he is In a 
position to know what tbe general 
reputation of the accused is, & as to 
when Sc in what circumstances he has 
heard the character of accused dis- 
cussed. — Emperor v. Ram Lal (1929), 
I. L. R. 51 All. 663.— IND. 

PART Xn. SECT. 3. SUB-SECT. 1.— B. 

3848 vil. .] — Evidence cannot 

be given on a prosecution to prove that 
tho accused is a bad character, or has a 
propensity to commit criminal acts of 
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3850a« Cross-examination of witness for de- 

fence constituting attack on character of 
accused.] — Questions must not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such questions may bo 
tiO attack the credit of the witness & not the 
character of the accused. — B. v. McObaig 
( 1926), 134 L. T. 160; 90 J. P. 64; 42 
T. L. B. 216 ; 28 Cox, 0. C. 109 ; 19 O. App. 
Bep. 68, C. 0. A. 

3855a. .] — A reference in evidence to accused’s 

previous conviction may become relevant by 
the nature of the cross-examination. — B. v. 
IffiSTEB (1927), 20 Or. App. Bep. 25, 0. C. A. 

3924. Add, Annoiaiion: — Refd. Godman v. Times 
Publishing Co., [1926] 2 K, B. 273. 

3925. Add, Annotation : — Gonsd. B. v, Tidmarsh 
(1931), 23 Cl*. App. Bep. 79. 

3926a. .] — B. v, Tidmabsh (1931), 23 

Or. App. Bep. 79, C. C. A. 

3943a. .] — On an indictment for embezzle- 

ment evidence that, on a series of occasions 
before & after those mentioned in the 
indictment, precisely similar errors [to those 
alleged against prisoner] had been made, & 
advantage taken of them, by him : — Held : 


admissible to explain motives & intentions. — 
B. V. Biohabdbon (1861), 2 F. & F. 343 ; 8 
Cox, 0. 0. 448, 

Annolaiicns : — Oonfld. K. v. Stephens (1888), 58 L. T. 776. 
field. K. v. Balls (1871), L. B. 1 0. C. B. 328 ; B. v, Francis 
^m4), L. B. 2 0. O. R. 128 ; R. v. Bond. (19061 2 K, B. 

3971. Add, Annotation : — Refd. B. v, Berg, Britt, 
Oarrd & Lummies (1927) 20 Or. App. Rep. 
38. 

3972. Add, Annotation : — Refd. B. v. Bateman 
(1926), 94 L. J. K, B. 791. 

3992. Add, Annotation : — Refd. Gk>dman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

4009. Add. Annotation : — ^Apld. B. v, Hewitt 
(1925), 89 J. P. Jo. 721. 

4009a. .] — In a charge of unlawful 

carnal knowledge of a girl xmder sixteen years 
of age, evidence independent of the girl’s 
evidence may be given that the accused on a 
previous occasion indecently assaulted the 
same girl, & the fact that a considerable time 
has elapsed since the earlier act of ind^^cy 
affects only the weight & not the admissibility 
of the evidence. — B. v. Hbwiit (1925), 134 
I.. T. 157 ; 90 J. P. 68 ; 42 T. L. R. 216 ; 28 
Cox, C. C. 101 ; 19 Cr. App. Rep. 64. C. C. A. 

4048. Add, Annotation : — Refd. B. v, Stuart, B. v, 
Leonard, B. v. Maples, B. t^. Tannen, B. v. 
Taylor (1927), 43 T. L. R. 715. 


similar nature to the oitenue chargrod. — 
Taylor v. K.. 22 Tas. L. R. 22.— AUS. 

3848 viii. - ' J R. r. SciiKKR. 
{1932] 3 W. W. It. CAN. 

t i. .l-r-The fact that a 

person has oii a previous occasion 
been bound over may be stated & 
proved as one of the grounds on which 
the wltnesse-s to general repute believe 
the accused to be a habitual offender. 
-R. r. KnvUfiRA (1928), I. h, R. 61 All. 
275.— IND. 

sa. Whai is evidence of had rJtaractcr 
— Not statements by witness as to 
disposUimi it demeanonr of prisoner <t 
prisoner's sister.] — A.-G. v. O'Leary, 
[1926] I. R. 445.— IR, 

PART XII. SECT. 3, SUB-SECT. 2. 

c i. (Jharoe, of ifuiceent asmuZt,]--' R. 
r. Bell. [19.30] 1 W. W. R. 433 ; 2 
1 ). L. R. 41 4 : 53 Can. C. C. 80 ; 24 
AUa. L. R. 519. -CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— A. 

1 1. .] — R. V . Bristol 

(N. S.), [1920] 4 D. L. K. 753 ; 46 
Can. Crim. Cas. 156.— CAN, 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

3920111. .1 — On a charge of 

theft evidence tending to show that 
accused has been guilty of oriminal 
acts, other than that upon which he 
has been charged, Is inadmissible, & 
when allowed entitles accused to a 
new trial. — B. r. Morrison (1923), 33 
B. C. B. 244.—CAN. 

392811. .] — Evidence of other 

similar acts done by accused is not 
admissible merely for the purpose of 
proving that accused by reason of his 
character or habits is likely to have 
committed the offence with which ho 
iM charged, but It is admissible if It Is 
relevant in any other manner what- 
ever to the guilt of accused, 8c it is not 
nooessarj' Ixiforo evidence of other 
similar but unconnected acts can be 
admitted that the prosecution should 
first lay a foundation for such evidence 
by estabiishing a vrimd facie cose 
against accused, sufficient without the 
help of any such evidence to go to the 
jury . — IL V. CkiopER, [1923] N. Z. L. R, 
1237 : Gas. L. R. 52i— N.Z. 

3923 ill. .]— R. V. Dziwra (Out.), 


[19281 1 JL>. L. R. 828 ; 49 Can. Grim. 
Cas. 229.— CAN. 

3923 iv. .] — 1-Visoucr was in- 
dict od for the murder of his wife by 
strychnine poisoning. Evidence ad- 
duced in support of the indictment was 
that of tmoe children of a former 
inatriage by prisoner, going to show 
the latter’s persistent cruelty towards 
his wife over a cousiderablc period, 
in the case of two of the children 
terminating two years & of the tiilrd 
one year before the wife’s death. Other 
evidence of happenings between the 
time up to which the children were able 
to testify & the wife's death tended to 
show that prisoner had become tired 
of her : — Held : the children’s evidence 
was properly admitted both as evidence 
of the maJlciouH mind with which 
prisoner killed his wife & of the fact 
that ho killed her, & also as rebutUnif 
the possible defences that the wife had 
taken the poison hemclf, either sulcid- 
ally or accidentally. — R. v. Munn, 
[1930] N. Z. L. B. 1017,— N.Z. 

PART XU. SECT, 4, SUB-SECT. 2.— 
B. (b). 

8943 ii. ,1 — Htin, Gyaw v. B. 

(1927), I. L. R. 6 Ran. 6.— IND. 

3943 iii. .] — Evidence admitted 

to prove a system or course of conduct. 
—Harris v, R. (1927), 48 N. L, B. 
330.— S. AF. 

3943 iv. .) — R. V. Publico vkr 

(1930), 63 Can. C. C. 265 ; 1 M. P. R. 
333.— CAN. 

PART XU. SECT. 4, SUB-SECT. 2.— 
B. (®). 

3960 1. General rule.]— Evidence 
admitted to robut a suggestion of 
accident or mistake. — Harris v, B. 
(1927), 48 N. L. R. 330.— S. AF. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) 1. 

i. Disguise as revenue ojfflcer,] 

. Sc others wore convicted of the 
murder of the caiitaln of a boat 
containing a cargo of liquor intended 
to be illegally delivered in the United 
States. It was proved that B. had 
iHiught a yaohtman’B eap with a white 
top Sc ornamented with gold braid In 
order to give himself the appearance 
of a revenue officer, & in concert ^vlth 
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the others hmi attacked the crow of 
the boat, under the pretence that he 
& his associates were officers of the law . 
Evidence was offered by the Oown 
that B. on one occasion recently, & 
on another at a considerably earlier 
date, had employed similar equipment 
& precisely the same ruse for the 
purpose of deceiving &, disarming the 
opposition of bootleggers while ho took 
over their illegal possessions ; — Held : 
such evidence was admissible as tend- 
ing to establish a practice. — Baker t;. 
R., SOWARH V. R., [1926] 1 D. L. R. 
115; [1926] S. O. R. 99; 45 Can, 
Olm. Cas. 19.— CAN. 

PART XU. SECT. 4, SUB-SECT. 2.- 
B. (h) iv. 

k i. Indecent assctult involving 

murder on another child.]— In reaching 
a conclusion on a charge of indecent 
assault, involving murder, upon a 
little girl; — HM : the jury wore 
neither bound, nor entitled, to shut 
tlioir eyes to what they might consider 
to have been proved under a charge 
of indecent assault upon another little 
girl, in view of the close association In 
time, character. Sc clroumstonoes of the 
lucidonts alleged with rogai'd to the two 
charges. — H. M. Advocatk v, Bickeb- 
STAFP. (1926} a C. (J.) 65.— SOOT, 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) vtii. 

4062 xiv. .)— A person 

accused of obtaining goods on false 
pretences from B. Sc S. was convicted 
on the two counts. The pretence con- 
sisted, in the B. case, of representations 
that accused was a bank officer, at a 
certain place, was low In clothes Sc was 
about to take a holiday, &; giving an 
assumed name ; in the S. oaso, accused 
wrote a letter with similar false state- 
ments of his name Sc employment & 
stating that he desired to obtain 
personal requirements, as he was about 
to be married. Subs^uently accused 
called Sc obtained goods at S.’s ware- 
house. The statements as to the 
holiday Sc the marriage were not proved 
to be untrue. Aocu^ wrote a similar 
letter to M., but it was not shovm that 
he obtained goods there. Accused 
also obtained credit from F. The only 
false representation to F. was the 
giving of the false name : — Held : 



VoL ZIV«— Oriminal Law. Cases 4129a- 


eiesa. statement by wife — In absence of husband.] 

— statement by deft/s wife to third persons 
is not evidence against deft, on his trial of 
the facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him. — R. v. Findbn 
(1926), 19 Or. App. Rep. 144, 0. 0. A. 

4129b. Statement by co-defendant — In answer 
to questions by police.] — (1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
officer to a person under arrest on that charge, 
is not a voliihtary statement. 

(2) Such a statement is not evidence 
against a co-deft., but if the jury have been 
ade<juately warned on that point the ct. will 
not mterfere on the ground of an ambiguous 
sentence in the spmming up. — R. v. Turner 
(1926), 19 Or. App. Rep. 171, O. 0. A. 

4189. Add. CiiaHon 27 Cox, C. 0. 510. 

4194. Add. Annoiaiiona: — Distd. R. v. Whitehead, 


[1929] 1 K. B. 99. Refd. R. t;. Ooulson 
(1927), 20 Or. App. Rep. 106. 

4199. Add. Annotations : — ^Dlstd. R. v. Whitehead, 
[1929] 1 K. B. 99. Refd. R. v. Ooulson 
(1927), 20 Or. App. Rep. 106. 

4216a. .] — On the trial of an indictment 

for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him. — R. v. Ohesshire, 
Lucas &; Bottom (1927), 20 Or. App. Rep. 
47, 0. 0. A. 

4222a. — — .] — (1) A disorderly house at common 
law is a house which is so conducted as to 
violate law & good order. 

(2) Letters, if found in such a house 
referring to unnatural practices, may be 
given in evidence against a person charged 
with keeping such a house. — R. v. Bero, 
Britt, 0arb6 & Lummies (1927), 20 Or. App. 
Rep. 38, O. 0. A. 


ovidence of tho representations to M. 
6c F. was rightly admitted on the 
question of intent. — It. v. Reynolds, 
[19271 S. A. S. R. 228.— AUS. 

4052 XV. Similar crime 

abroad,] — In an indictment the charges 
against accused were that, having 
conceived a fraudulent scheme for 
obtaining money from the public in 
Scotlana 8c elsewhere by means of 
counterfeit drafts, he (a) on Sept. 21, 
1927, uttered In a bank in Dundee a 
forged dooument which puri)orted to 
be a draft of a finance oo. in New York, 
& (&) on Sept. 23, in the same bank 
protended, by telephone from London, 
that the draft was genuine. The 
indictment fmther charged accused 
with pretending. In pursuance of tho 
scheme, in an hotel in Hrussola, in Oct., 
that a forged document was a genuine 
draft of the same finance co. : — Held : 
while admittedly the inoident in 
Belgium could not be made the subject 
of a substantive charge, that incident 
& the crime chared were sufllolently 
closely connected to admit of evidence 
relating to that Incident being used by 
the prosecuUon for the purpose of 
supporting the other chains. — H.M. 
Advocate v, Joseph, [1929] S. O. (J.) 
55,— SCOT. 

PART XII. SECT. 4, SUB-SECT, 2.— 
B. (h) xi. 

I j, jVemo^w^ fires on in- 

sured property.] — R. v. Petrisor, 
11931] 2 W. \V. R. 712 ; 56 Can. C, O. 
389.— CAN, 


PART XII. SECT. 4, SUB-SECT. 6.— A. 

412Sa 1. Statement by wife — In 
absence of husband,] — A statement 
made by the wife of aooused was 
handed to him at his own request, & 
ho admitted the signature was that of 
his wife, & made the remark, “ I did 
not think she would let me down like 
this. Anyhow, it is not true I was 
sacked from. ... I got testimonials 
from both places when I left : — 
Held : an acknowledgment of the truth 
of the statement in whole or In part 
might be Inferred, 6c tho contents of 
the statement were properly submitted 
to the jury, the question of admission 
or not of the truth of the contents being 
left to them. — R, e. Oriog, [1926] 
N. Z. L. R. 784.— N.2. 


t L — TX. V, Brown (Sosk.), 

{19271 4 D. L. R. 779 ; [1927] 3 

W. W. R. 335 ; 49 Con. Orlm. CJas. 37. 
“^AN. 

ta. May be admissible as showing 
state of wind.]— R. v. Wtsoohan 
(1930). 54 Can. 0. 0. 172.— CAN. 


PART Xll. SECT. 4, SUB-SECT. 6.— C. 

4147 I. Should be excluded 

unless some evidence of admission by 


accused,] — It is only when accused, 
by “ word or conduct, action or 
demeanour.** has aooopted what they 
contain, & to the extent that he does 
so, that statements made by other 
I)er8on8 in his presence have any 
evidentiary value. — S tein v. R., [1929] 
1 D. L. R. 143 ; 50 CJan. (Mm Cas. 
311 ; [1928] S. C. R. 55.3.— CAN. 

PART XII. SECT. 4, SUB-SECT. 6.— E. 

4175 ii. .]— Applt. & 

twenty -one others were convicted of 
faction fighting within Act 11, 1896. 
In the course of the fight a native was 
stabbed 6c subsequently died. At 
least a (marter of an hour after he was 
wounded ho stated that it was applt. 
who had wounded him. The magls- 
trato admitted evidence of this 
statement as part of the res gestce 8c. 
in consequence thereof, sentenced 
applt. to 18 months* imprisonment 
with hard labour, none of the other 
accused receiving more than 6 months : 
— Held : the statement was not part of 
the res gestce 8c was wrongly admitted. 
— Kawxtla V. R. (1929), 50 N. L. R. 
39.— S. AF. 

PART XII. SECT. 4, SUB-SECT. 6.— B. 

4200 viil. .] — On a chajge of 

incest there was evidence of prosecutrix 
having complained to her stepmother 
six days after the alleged crune was 
committed, & further evidence of 
prosecutrix 6c her sister was allowed 
m that two days later she had com- 
plained to her sister of the crime : — 
lleld : evidence of the statements made 
by proBocutrix to her sister eight days 
after the occurrence when she had had 
ample opportunity to complain before, 
was inadmissible, & by its admission a 
substantial wrong was done to accused, 
6c there should be a now trial. — R. v, 
Protbau (1923), 33 B. C. R. 89.— 
CAN. 

q I, ,] — Upon appeal from 

a conviction for rape it was argued 
that evidence of a oomplaint, made 
by complatoant to her husband many 
hours after the alleged offence, was 
improporly admitted, she having had 
oariier opportunities to complain to 
others, though not to her husband : — 
Held: it was for the trial Judge to 
decide whether the oomplaint was 
made in ciroumstanoos which rendered 
It properly admissible — the material 
point was whether It was made on the 
first reasonable opportunity — 8l tho 
Judge found that l€ would not have 
been reasonable for the woman to 
have complained to other persons. — 
R. V. HUA, [1928] 2 D. L. R. 736 ; 49 
Can. Crim. Cas. 161 ; 61 O. L. E. 645. 
—CAN. 

4200 vl, -.3 — R. V. Stone- 
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HOUSE 6c Pasquali^ [1928] 1 D. L. R. 
500 ; [1928] 1 W. W. R. 161 ; 49 Can. 
Grim. Cas. 122; 39 B. 0. R. 279.— 

CAN. 

PART XII. SECT. 4, SUB-SECT. 7. 

4221 iii. .] — It was objected that 

the trial judge improperly received in 
evidence a book found in pri8oner*B 
house, entitled “ Theses & Statutes of 
the Third (Communistic) Inteniatlonal 
of Moscow,** published in the interests 
of an organisation with which prisoner 
had voted to amalgamate ; — Held : 
tho evidence was admissible. — B. v. 
MoLaohlan (1923), 66 N. S. R. 413; 
41 Can. Grim. Cos. 249.— CAN. 

4232 i. Must be material — Charge of 
acts of gross vtvdeeency — Evidence of 
possession of lend pictures — Admitted 
on general issue.] — Upon a charge of 
gross indecency, evidence that indecent 
photographs were found in accused’s 

S ossessiou is not admissible, unless 
ticre is some specific connection 
between tho articles & the participa- 
tion of accused in the crime. — R. t?. 
Davib. [1925] App. D. 30.— S. AF. 

PART XII. SECT. 5, SUB-SECT. 1. 

1 i. Actual icords not substance 
of confession should be given.] — The 
ct. ought to ascertain as far as possible 
the very words spoken by accused who 
is said to have confessed. There is 
no rule of law which precludes the ct. 
from holding that a confession has been 
proved even in oases where the evidence 
gives the substance, though not the 
actual words of the statement made by 
accused, if the ct. believes that evi- 
dence.— NUR Ali V , R. (1924), I. L. R. 
5 Lab. 140.— IND. 

1 ii. .1— It is not the law that 

tlio statement of accused must be 
rejected if not In his ipsissima verba, 
but it is a matter for considoration 
by tho judge In arriving at his decision 
as to the admission or not of the state- 
ment.— A.-G. V. M'Cabk, [1927] I. R. 
129.— IR. 

sd. Previous written stalement incon- 
sistent with prisoner*8 evidence at 
trial.] — Hdd: admissible. — ^A,-G. e. 
Murray, [1926] I. li. 266.— IR. 

se. Statement inculpating co-prison- 
ers.] — Three applts. together with a 
woman wore oonvietod of tho crime 
of murder. After arrest the woman 
had made a statement inculpating 
applta. under whose compulsion she 
said she had been acting : — Held : the 
statement was not a confession, 6c had 
been Impronoriy admitted in ovldonoe 
against appRs. — R. v. Caaiane, [1925] 
App. D. 570.— S. AP, 

sf. Statement overheard in cells,] — At 
tho trial of four persons, on charges 



Cases 4854a— 4848. English and Empibe Digest Supplement, 


4254<a. the Judge at the trial is 

satisfied that deft, was properly cautioned 
before he made a statement, that statement 
is admissible in evidence : deft, is not 
entitled at that stage to give evidence that 
the statement was improperly obtained. — 
R. BAr4Dwm (1931), 23 Cr. App. Rep. 62, 
0. C. A. 

4275a. Preliminary examination.] — 

R. V. Tuttle, No. 2204a, ante. 

4279. Add, Annotation Apid. R. V. Tuttle (1929), 
140 L. T. 701. 


4286. Add. Annotation: — Apld. R. v. Tuttle 
(1929), 140 L. T. 701. 

4808. Add, Annotation : — Held. ‘ Nadan v. R«, 
[1926] A. 0. 482. 

4317a. .] — The fact that an accused 

person makes a voluntary confession with- 
out a caution does not exclude its 
admissibility at tHh trial. — ^R. v, Pattibon 
(1929), 21 Cr. App. Rep. 139, C. 0. A. 

4348. Add, Annotation : — ^Apld* R, v. Brown & 
Bruce (1931), 23 Or. App. Rep. 66. 


including a charge 'of murder against 
tiiree of tho number, a polico-oflBIcer, 
who had been on duty on the morning 
after the murder at the office in which 
two of the persons charged wero being 
detained, gave evidence. Ho deponed 
that prisoners wore shouting to each 
other in tbo cells to see who was in. 
Ho was then asked by ooimsel for the 
Crown, “ What did you hear ? **: — 
Held : the question must be disallowod, 
— H.M. Advocate v. Keen, [1026] 
S. C. (J.) 1.— SCOT. 

8g. What amounts to — Under 1917 
Act (c. 31), 8, 273.] — The test to be 
applied in detonnining whether a 
statement made by accqsod is a con- 
fession within 1917 Act (c. 31), s. 273, 
is whether the acknowledgment of 
guilt on the part of the accused is such 
that, if made in a ct. of law, it would 
have amounted to a plea of grullty. — 

R. V. Becker. [1029] App. D. 107.— 

S. AF. 

PART XII. SECT. 5. SUB-SECT. 2. 

ol. .} — Where a magistrate 

translated what he had written down 
to accused, who acknowledged it to 
bo correct & affixed his thumb im- 
pression : — Held : the confession was 
admissible, any defects in the mode of 
recording it being cured by Code of 
Criminal Procedure, s. 533. — R. v. Deo 
Dat (1922), I. L. R. 45 All. 166,— IND. 

PART XII. SECT. 6, SUB-SECT. 3. 

s (p. 4(16) i. Document ituirked 

for idcidijication only —Not aduiissiUc,] 

— R. V. S-MITH (1031), 3 M. P. li. 07.-— 

CAN. 

t (p. 408) i. .3 — The evidence of 

a judgment debtor on an examination 
for discovery In aid of execution is 
admissible against him on a subsequenr 
criminal charge, unless he at the time 
objected to answer on the ground that 
Ills answers might tend to incriminate 
liim,— R, V. No/aki, [1926] 4 D. L. R. 
05a; [1026] 3 W. W, K. 332 ; 46 

Can. Crim. Cas. 1G8 ; 37 B. C. 11. 305.— 
CAN. 

ff, Suhaequent charge of per^ 

jury,] — At the preliminary nearing of 
another charge, accused, who was in 
custody, was questioned by tho 
magistrate, when asking for an adjourn- 
ment. He was not ropresonted by 
counsel, & had not offered bimseif os a 
witness or been sworn, Sc his answers 
were not taken down in writing. At 
the trial accused was questioned as to 
alleged admissions to the magistrate 
Sc he denied them. His denial was 
the subject of tho perjury charge : — 
Held : tho conviction for perjury 
should bo quiishod. — R. v. CiESU^i.vsKr, 
11921] I W. W. R. 82 ; 41 Can. Crim. 
Cas. 195.— CAN. 

PART XH. SECT. 6, SUB-SECT. 4. 

4303 X. .] —Neither the fact 

that accused was not cautioned boXoro 
making a statement to a person in 
authority, nor tlio fact that it was made 
in answers to questions put by a police 
officer, is sufticlont to render it in- 
adtnisKiblo In law, but they are cir- 
cumstances wliich the judge should 
consider in exercising his discretion to 
exclude or admit the statement. — 


R. V, Kooten, [1926] 4 D. L. R. 771 ; 
[1926] 1 W. W. R. 178 ; 46 Can. Crirn. 
Cas. 159 ; 35 Man. L. II. 461.— CAN. 

4308 zi. .] — Held : evidence as 

to a voluntary statement made by 
prisoner to the police, after being 
cautioned, was admissible, although 
the effect of the statement was to 
Indicate tho previous bad character 
of accused. — H.M. Advocate v. 
M‘Fadyen, 11926] S. C. (J.) 93.— 
SCOT. 

4308 xil. .3 — R. V, Hagerup 

(Sask.) (1927), 48 Can. Grim. Cas. 96.— 
CAN. 

4303 xlii. .] — Boisseau v, R. 

(1927), 49 Can. Crim. Oas. 222 ; Q. R. 
43 K. B. 105.— CAN. 

4303 xiv. Effect of retraction ,] — 

A retracted oonfessiou is admissible 
in evidence, but should have no weight 
attached to it unless it is corroborated 
in material particulars, or the tribunal 
comes to the conclusion that the state- 
ment as a whole is a truthful statement. 
In either of these cases the retracted 
statement must be given full weight. 
Sc may be used against a oo-acoused. — 
Sheonakain SiNOfi V, R. (1928), I. L. R. 
8 Pat. 262.— IND. 

m p. (411) i. .] - R. r. 

I’KK'K, 11931] 3 D. L. R. 155 ; 55 Can. 
C. C. 206.— CAN. 

8 (p. 412) i, .] — If based on 

an admission or confession to the polioo, 
when they were interrogating accused, a 
conviction on a summary trial will be 
sot aside, unless it can be proved that 
accused made tho admission or con- 
fession voluntarily. — R. v. Ward 
( 1924), 41 Can. (Mm. Cas. 418.— CAN. 

8 (p. 4 1 2) ii, ^.3 — The bui'deii 

is upon the prosecution to satisfy tho 
judge that statements made by tho 
prisoner on Intcn’ogation by a person 
in authority wore voluntary.^ — 11. v, 
Neuson ITuce, 11931] 3 M. P. R. 303. 

' CAN. 

b (p. 412) 1. Though not in 

accused's native tongue — Confession read 
over explained.] — R. v, Iwancuuk 
(A lta.), [1929] 1 D. L. R. 279 ; 50 
Can. CMm. Oas. 405. — CAN. 

4311 vi. .1 — ^A confession made 

to any person under tho influence of 
a promise or threat held out by a person 
in authority, calculated to induce the 
confession. Is inadmissible, unless it 
be clearly proved to tne satisfaction of 
the judge, whoso duty it is to decide 
the question, that the promise or threat 
did not operate upon the mind of the 
accused, Sc that the confession was 
voluntary. — R. v, Tbeanob, R. v. 
Flood, R. v. Trkanob, R* v, Kelly, 
11924] 2 I. R. 193.— IR. 

4311 vii. Made under influence 

of menial suggestion,] — R. v, Boohek 
(A lta,). [1928] 4 D. h, R. 795 ; [1928] 

3 W. W. R. 203 ; 60 Can. Crim. Cas. 
271.-~CAN. 

m (p. 413) i. Officer must he 

caHcd.J— R..V. Bryga (1930), 53 Can, 
C. O. 198.— CAN. 

sc. Admissibility question of law for 
jmJge.]~-Tho queetion of the admissi- 
bility of an alleged confossion made by 
an accused is one of law Sc tor tho judge 
alone. The proper practlco Is to have 
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I all tho evidence on the preliminary 
point whether the confossion is ad- 
missible taken at one time as a ** trial 
within a trial & in the absence of tho 
jury. — R. V, BASOHtJK, [1931] 2 W. W. 
R. 713; 66 Can. C. C. 208 ; 39 Man. 
L. R. 554.— CAN. 


PART XII. SECT. 5, SUB-SECT. 5. 

4826 i. Before accused is in custody — 
Inquiries as to offences may be made — 
Answers admissible in evidence — Caution 
not ncccMflrp.)— R, v. Kooten, [1926] 
4 I), h, R. 771 ; [19261 1 W. W. R. 
178; 46 Can. Crim. Cob, 159; 35 
Man. L. R. 461.— CAN. 

4326 ii. It 

is not the law that a statement must 
be excluded on the sole ground that 
either the statement was made in 
answer to questions put by a police 
officer to accused, or tnat it was made 
without a caution having been first 
administered. It Is a matter for the 
judge to decide whether, in his dis- 
cretion, ho will admit the statement or 
not, having regard to all the circum- 
stances, & observing tho legal reouire- 
ment that tho statement shall be 
voluntary, though not necessarily 
voluntwred. — A.-C. v. M'Cabe, [1927 J 
I. R. 129.— IR. 

4326 iii. .]— 

Where a statement made by accused, 
at the time suspected but not then 
arrtssted, to a police officer was frcelj 
& voluntarily made : — Held : the fact 
that such officer failed to caution 
accused did not render the statement 
Inadmissible. — R. v. Barlin, [1926] 
App. D. 459.— 8. AF. 


4336 xvi. .1 — A 

statement made to the police by a 
boy, between sixteen Sc seventeen 
years of age, detained on suspicion of 
murder, not admitted, in view of the 
youth of accused, his abnormal 
physical Sc mental condition at tlio 
time he made the statement, a doubt 
as to the adociuacy of the warning 
given by tho police, tho fact that he had 
not tho benefit of the advice of a law- 
agent. & the fact that the statement 
had followed upon a conversation with 
an inspector in which questions put 
to accused hod some bearing on the 
subject-matter of the chaigo. — H.M. 
Advooatk V, Aitkbn, [1926] S. C. (J.) 
83.— SCOT. 

4336 xvil. .]— A 

statement mode to tho police by a 
mail detained on suspicion of murder, 
in reply to a question addressed bv one 
police officer to another, not admitted, 
as prisoner might have thought that 
tho question was addressed to him. 
Sc Ids statement could not be regarded 
os voluntary. — H.M. Advocate r. 
Likser, [1926] S. 0. (J.) 88.— SCOT. 


4336 xvlii. Burden 

of establishing voluntary character of 
staiement on Crown,] — R. v, Bellos, 
[1927] 3 D. L, B, 186 : [1927] S. O. R. 
258 ; 48 Con. (Mm. CJos. 126. — CAN, 


4336 xix. How 

burden disekarged ,] — Sankby v. R., 
[1927] 4 D. L. R. 246 ; [1927] 8. C. R. 
436 ; 48 Can. Crim. Cos. 97. — CAN. 


4336 XX* .] — R. V. 

Hkabkooke, [1932] 4 D. I.i. R. 116.— 

CAN. 



Vol. SOV.— (Mminal Law. Cases 4361-4712b. 


4861. Add. AnnoicHion: — Refd. R. v. Turner 
(1926), 19 Or. App. Bep. 171. 

4851a. R. v. Booker, No. 8793a, 

post. 

4861b. -,] — R. V. Turner, No. 

4129b, ante. 

4851c. -,] — R. V. Brown BrucE) 

No. 2404a, ante. 

4851d. -,] — Evidence of conversa- 

tion between a prisoner in custody & a police 
officer may not be admissible on the trial of 
the accused, if the prisoner has not been 
cautioned. — R. v. Dwyer (1932), 23 Or. App. 
Rep. 156, 0., C. A. 

4857a. Form of statement.] — R. r, O’Dono- 

GHUB, No. 8266a, post 

4526. Add. Annotation : — Consd Minter v. Priest, 
[1929] 1 K. B. 665. 

4584. Add. Annotation: — ^Refd. Minter v. Priest, 
[1929] 1 K. B. 656. 

4688. Add. Annotation: — Retd. Broome v. Agar 
(1928), 138 L. T. 698. 

4606. Add. Annotation : — Refd. R. v. De Montalk 
(1932), 23 Or. App. Rep. 182. 

4620. Add. Annotation : — Refd. Shapiro v. La 
Morta (1923), 130 L. T. 622. 

4645. Add. Annotation : — Refd. Lake v. Simmons 
(1020), 95 L. J. K. B. 580. 

4650. Add. Annotation: — Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

4659. Add. Citation : — 1 Leach, 800, n. 

Add, Annotation: — Refd. R. v. Blworthy 
(1867), 37 L. J. M. C. 3. 

4662a. .] — A deft, is entitled to see a 

written description of himself given by a 
police officer to his superior, with a view to 
cross-examining that officer on alleged dis- 


crepancies between the contents of that 
document & his sworn testimony. — R. v. 
Clarke (1930), 22 Or. App, Rep, 68, C. C. A. 

40626. .] — ^R. V. Thomas, No. 6910a, post. 

4692. In the cross-reference following this case, 
for “ See Part XXIII., Sect. 1, sub-sect. 1, 

Q. ih). post.^' read “ See Part XXXIII., 
Sect. 1, sub-sect. 1, Q. (6), posf.” 

4693a. During hearing.] — (1) When one 

joint deft, pleads guilty to two larcenies, the 
summing-up must not assume against another 
only indicted in respect of one that he is 
implicated. 

(2) A witness who has been present at the 
proceedings before being called is not thereby 
disqualified from giving evidence. — R. v. 
Briggs (1930), 22 Cr. App. Rep. 68, C. C. A. 

4705a. Duty of counsel — To apply for leave to 
cross-examine as to character.] — Wlien 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Evidence Act, 1898 (c. 36), s. 1 ( / ), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 
---R. v. McLean (1926), 134 L. T. 640, 
C. C. A. 

4705b. To refrain from cross-examining as to 
character.] — R. v. Dunklet, No. 4734a, post 

4711a. .] — R. V . Baldwin, No. 3820b, 

ante. 

4712. Add. Annotation : — Consd. R. v. Baldwin 
(1925), 133 L. T. 191. 

4712a. Cross-examination tending to show 

accused likely to commit offence charged.] — 

R. V. CoiTLMAN, No. 3156e, ante. 

4712b. What amounts to Imputation of crime — 
Question as to having been at industrial school 


PART XII. SECT. 6, SUB-SECT. 6.— A. 

4380 rUi. ,l-~Wbore the village 

paiich told accuHed that the truth 
had coiuo out, & that he had better 
say what he knew, <Sc accused there- 
upon confessed his guilt : the 

cunfesdioij was inadmissible in ovidenco. 
—Ko.vja Subudhi V . H. (1928), 1. L. It. 
8Pat.28«.— IND. 

4380 xlv. .V‘-A polii’c otllcer to 

whom a confession was said to hav(* 
bexm maile had said to deft, t.luit " It 
wt)uld l)u bott«n’ to tell the truth ” : — 
Held : such an expression imports the 
ljroi)abiJjty of l>enefit t-o Imj derived 
by the accused from t^dling the truth 
ife thcr€)fore a statement so induced is 
liiadmissiblo. — It. r . Bhovvn, I1931J 
a D. L. It. rm : O. K. 151 ; ,06 Can. 
C. a. CAN. 

PART XII. SECT. 5, SUB-SECT. 0.— 
C. (b). 

q J. .] — ^ collecting & an assis- 
tant “ panoharget are persons in 
authority within Evidonoc Act, s. 24, 
when they have taken an important 
part In the Inquiry Into the oiroum- 
stances of the oommlssion of the 
olfonoe. — E. v. Ganrsh Chandra 
Goldar (1922), I. L. K. 60 Calc. 127.— 
IND. 

PART XII. SECT. 6, SUB-SECT. 1. 

4540 HI, .] — ^In a orimlnaJ prose- 

cution the charge against aoouaed must 
he proved absoluUdy, If there Is a 
rensooable doubt the conviction must 
be quashed.— tt, v, Debuy (1924), 42 
Can. Ortm. Oas. 162.— CAN. 

4640 iv. .1— U. V. Myers (pnt.) 

(1928), 60 Can. drhn. Cas. 330.— CAN. 


k i. .) — R. V. Bryant (Sask.) 

(1929), 62 Can. Crlm. Cas. 410.— CAN. 

PART XII. SECT. 6. SUB-SECT. 2. 

s (p. 430) I. Lau^ful poses9ffion 

of liquor in lauful place.) — R, v, Cain 
(Out.) (1929), 62 Can. Grim. Cas. 179.— 

CAN. 

B (p. 430) il. When dUtcharged.) 

— R. 1). Smith (Alta.) (1929), 62 Can. 
Crlm. Cos. 193.— CAN. 

c (p. 4 31) i. .1— Where, 

on a charge of unlawfully woiuidiiig a 
certain person %vlth intent to maim or 
disable him, the Ci*own proves that the 
aecusod diNcharge^l a llrearm In the 
direction of a crowd of persons & 
wounded the person named, it 
establishes it.s case, 8c the naus then 
shifts to the accused to satisfy the ct. 
that it w'os either an accident or that 
he did not intend to wound. — R. v. 
Smart, tl927J 3 W. W. R. 753 ; 49 
Can. Crlm. Cas. 75 : 23 Alta. L. R. 
349,— CAN, 

PART XII. SECT. 6, SUB-SECT. 8.— B. 

4610 i. Sufficiency of proof — Question 
of fact for fury. 1— The question of 
intemt is for the jury & not for the 
Crown. — R. v. McLachlan (1023), 66 
N. S. R. 413 ; 41 Can. Crim. Cas. 249.— 
CAN. 

4620 1. Whether special intent must 
be proved — In mmieious damage to 
property.] — R. v. Masharion, [1924] 
App. D. 11.— S. AF. 

PART XIL SECT. 6, SUB-SECT. 4.— A. 

ah. Admissibility nnt affected by 
means of procuring eptdence.}— R. t?. 
Perry (P.lD, I.) (1929). 52 Can. Grim. 
Oas. 106.— CAN. 


PART XII. SECT. 6, SUB-SECT. 4.— C. 

am. Matter for discretion of court. h- 
Act 31 of 1917, s. 256 (1), which makes 
provision for the taking of evidence 
on oomtnission in criminal proceedings, 
is permissive confers on a superior 
ct. the discretion, whether, under the 
circumstances of any particular case, 
it is in the interest of justice to have 
the evidence of a witness taken on 
commission or not. — R. v. Levy, [1929] 
App. D. 312.— S. AF, 

PART XII. SECT. 12, SUB-SECT. 1- 

b i. Policemen or spotters — Sale 

of intoxicating liquors .) — R. v. Can 
cilla, 11928] 2 D. L. R. 783 : 11928] 
1 W. W. H. 852 ; 60 Can. Crlm. Cas. 
48 ; 37 Man. L. R. 316.— CAN. 

ff i, Informer .) — Harris v, R. 

(1927), 48 N. L. R. 330.— S. AF. 


PART XII. SECT. 12, SUB-SECT. 2.— 
A. 

b i. Can be ct>mpeUed to furnish sped ‘ 
men of handwrUing.h-A witness, in a 
oriminal trial, though he be aooused 
testifying on his own behalf, while under 
cross-examination may bo oiMlered to 
write certain words dictated to him, & 
when accused is the witness an effect 
of such writing may he that a letter, 
otherwise unprovod, is admitted in 
evidence against hiui. — R. v. Whit- 
taker, [1924] 3 D. L. R. 63; 2 

W. W.It 70(1; 42 Can. Crlm. Cas. 162. 
—CAN. 


g I. Breach ofcily hyeAaw.) 

— R. V. Hart (1891), 20 O. R. 611.— 

CAN. 


4695 i. May be cross-examined.) — 
A.-G. V. Murray. [1926] I. R. 286.— 

IR. 


J.S. 
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Cases 4718b— 48168. Ekolish and Empire Digest Supplement. 


—Admissible.]— B. r. Oeavitz (1931), 172 
L. T. Jo. 824; 2S Or. App. Bep. 74; 76 
Sol. Jo. 60, 0. C. A. 

4715. Add, AnnoicUiona : — Consd. B. v, PoUinger 
(1930), 22 Or. App. Bep. 75. Retd. B>. v, 
Dunkley (1026), 134 L. T. 632 ; B. v. McLean 
(1926). 134 L. T. 640. 

4716. Add, Annotation : — Dlstd. B, v. King (1927), 
20 Or. App. Rep. 168. 

4717b. Suggesting other offences,] — prisoner 

was asked in cross-examination questions 
tending to show that he had committed other 
offences. The jury were warned in the sum- 
ming up that they ought to disregard the 
effect of those questions : — Held : the mischief 
caused by the questions was incurable &> the 
conviction must be quashed. — R. v, Mobbis- 
SEY (1932), 23 O. App. Bep. 188, 0. 0. A. 

4717c. Prisoner’s character In issue — Statement 
that prisoner struck off Medical Register.] — 
R. V. Stabkie (1932), 76 Sol. Jo. 780, C. C. A. 

4733. Add, Annotation: — ^Reld. R. v, Dunkley 
(1926), 134 L. T. 632. 

4734a. Suggestion that witness deliberately 

committing perjury.] — (1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
he has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1808 (c. 36), 
s. 1 ( / ), so as to render cross-examination of 
prisoner as to character admissible. 

(2) Even where such a line of cross- 
examination IS admissible in law, counsel for 
the prosecution should refrain from adopting 
it, unless the circumstances are such as to 
make it appear to be a positive duty on his 
part so to cross-examine. — R. v, Dunkley, 
[1927] 1 K. B 323; 96 L. J. K. B. 15; 134 
L. T. 632 ; 90 J. P. 75 ; 28 Cox, C. C. 143 ; 
19 Cr. App. Rep. 78, C. C. A. 

4735. Add, Annotationa : — Refd. R. v, Dunkley 
(1926), 134 L. T. 632 ; R. v, McLean (1926), 
134 L. T. 640. 

4742. Add, Annotation : — Rcfd. R. v, Dunkley 
(1926), 134 L. T. 632. 

4747. Add, Annotation : — Retd. R. v. Dunkley 
(1926). 134 L. T. 632. 


4746. Add, Annotationa: — Refd. B. v, Dunkley 
(1926), 134 L. T. 032 ; R. v. McLean (1926), 
134 L. T. 640. 

4749. Add, Annotation : — Retd. R. Dunkley 
(1926), 134 L. T. 632. 

4750. Add, Annotation : — Retd. R. v, Dunkley 
(1926), 134 L. T. 632. 

4751a. .] — Statements by a defendant in 

evidence which do not per ae import “ im- 
putations within Criminal Evidence Act, 
1898 (c. 36), s. 1 if) (ii), may do so by 
reason of “ the nature or conduct of the 
defence.” — B. v, Pollingeb (1930), 22 
Cr. App. Bep. 76, C. O. A. 

4754a. .] — (1) Questions ought not to be put 

in cross-examination to a {prisoner in such 
a form as may involve him inadvertently in 
an attack on the character of a witness for the 
Crown. 

(2) A threat to a prisoner- witness that his 
chmacter may be disclosed as the result of 
his not withdrawing an imputation on the 
truthfulness of a witness for the Crown, 
which leads to such withdrawal is, in effect, 
preventing his defence being put to the jiiry. 
— R. V, Eidinow (1932), 23 Cr. App. Rep. 
146, C. C. A. 

47G4a. Grievous bodily harm.] — ^Upon 

an indictment for inflicting grievous bodily 
haim, the wife of prisoner must not be called 
as a witness for the Crown. — R. v. Kino 
( 1925), 19 Cr. App. Rep. 34, C. 0. A. 

4770. Add, Annotation: — Refd. Statham v, Stat- 
ham, [1929] P. 131. 

4771a. .] — At common law, on a 

charge against a husband of assaulting his 
wife, the wife is not only a competent but 
a compellable witness. — R. v, Lapworth, 
[1931] 1 K. B. 117 ; 100 L. J. K. B. 62 ; 144 
L. T. 126 ; 95 J. P. 2 ; 29 L. G. R. 61 ; 29 
Cox, C. C. 183 ; 47 T. L. R. 10 ; 74 Sol. Jo. 736 ; 
22 Cr. App, Rep. 87, C. C. A. 

4800. Add, Annotation : — Distd. R. v, Lapworth, 
[1931] 1 K. B. 117. 

4804. After this case add : — 

Criminal Law 

Amendment Act, 1912 (c. 20), s. 7 (6). 

4816a. .] — R. V, Southern, No. 3166f, 

ante. 


PART XII. SECT. 12, SUB-SECT. 2.— 
C. (e). 

4765 ii. .J — Two prisoners, 

tried tojirctber on on© oomplalut, ouch 
tifavo evidence under Cfriinlnol Evidence 
Act, 1808 (c. 36), 8. 1. In the opinion 
of the judge the evidence of neither 
Incrirnlnatewi the other : — Held : neither 
was entitled to cross-examine the 
other, such right of cross-examination 
being limited to the case whore, hi the 
opinion of the judge, the evidence 
^ven incriminated, or tended to 
incriminate, the follow prisoner. — 
Gbmmbll & M‘ Fad YEN v, MacNiven, 
[1928] S. C. (J.) 5.— SCOT. 

PART Xn. SECT. 12, SUB-SECT. 3.— 

B. 

q i. .] — On the trial of a 

I)er8on charged with an offence other 
than one within iho classes of offences 
excepted by sub -sect. (2) of sect. 4 of 
Canada Evidence Act from the opera- 
tion of sub-scot. (1) thereof , neither the 
accused nor the husband or wife, as the 
case may be, of the accused is compe- 
tent to give evidence on behalf of the 
prosecution ; but either the accused 
or the husband uv wife of the accused 
may, but Semitic the husband or wife 
is not compellable, give evidence on 
behalf of the defence ; provided, how- 
ever, that in no caae shall the husband 
or wife b? compellable to disclose any 


coinniunication made to him or her by 
Ills or her spouse during their marriage. 
— It. V, Arneson, 11930] 3 W. W. It, 
163; 54 Can. C. C. 330.-— CAN. 

si. Chiiaren Act, 1908 (c. 07)— 

IVhethcr convpet&td — OJfence involving 
bodily injvry.}—A man was tried upon 
a charge of using certain lewd, indecent 
& libidinous practices towards a girl 
aged six : — Held ; an offence involving 
bodily injury to the child wdtbin the 
above Act, although no actual physical 
hurt had boon done to her. 6c the wife 
of accused could under that Act & 
Criminal Evidcuoo Act, 1898, be called 
& examined by the Crown as a witnesB. 
— H.M. Advocate v, Lee, 11923] S. C. 
(J.) 1.— SCOT. 

8 il. .] — A man was 

tried upon Indictment for striking at, 
& attempting to cut with a rasor, a 
child a^d six weeks : — Held : an 
offence involvtiig bodily injury to the 
child within the above Act, although 
the child had not boon physically 
injured or actually touched, & the wife 
of accused could bo called Sc examined 
by the Cro^vn as a witness. — H.M. 
Advocate v, Macpbib, [1926] 8. C. (J.) 
91.— SCOT. 


reception.] — Held: the purpose of 
sect. 30 of Children Act, 1908, was to 
enable a child “ of tender years,** ago 
not defined by the statute, who docs 
not, In the opinion of the ct., under- 
stand the nature of an oath, to give 
ovldoDCO not upon oath if, in tho 
opinion of the ct., the child has suffl- 
ciont intoliigenco to justify tho re- 
ception of the ovidonco & understands 
tho duty of speaklug the truth. The 
sect, did not alter the previous law as 
to the I'occpUon of iue evidence of 
children on oath, which was & is a 
question, not of age, but of tho intelU- 
gence actual mental capacity of tho 
child witness, his sense Sc reason of tho 
danger & impiety of falsehood. 
Strictly speaking, the objection to tho 
reception of the child's evidonoo on 
oath should be taken, & tho witness 
inteiTOgatcd by the ct,, on the vraie 
dire, but tho practice became estab- 
lished that tho objection might be 
taken on facts elicited, after the person 
was sworn as witness, during the direct 
examination or oven during the cuuss- 
oxamlnation, &, if It nrevaiJed, the 
judge would strike out the ovideuoo Sc 
withdraw it from tho Jury. — A.-G. v, 
O'Sullivan, [19301 1* ft* 662. — IR. 


PART XII. SECT. 12. SUB-SECT. 4.— B. 

4816 i. AdmiBSibilUv under CkUdren 
Act, 1908 <c. 67), 8, dO— Conditions of 

28 


a i. Criminal Code, a, 1003,]— 

R. V. Gemmill (1924), 43 Can. Crlni. 
Gas. 360.— CAN. 



Vol. XlV.--CriBiiMl Law. Oases 4818—4902. 


4818« Add* AnnoiaiitmB Coasd. B. v, Bailey, 
[1924] 2 K. B. 800* Raid. R, v. Southern 
(1929), 142 L. T. 383. 

4819. Add, Annot€dian : — Held. B. v. Southern 
(1929), 142 L. T. 383; 

4822. Add, Aniwiotuyn : — Held. B. v. Southern 
(1929), 142 L. T. 383. 

4823a. — B. v, Southbbn, No. 

3156f, arde, 

— •] — Stbvbns (1913), 
136 L. T. Jo. 442 ; 9 Or. App. Bep. 132. 

4826a. ,] — ^Appct. was convicted 

of unlawful carnal ibiowledge of a girl under 
thirteen, & was sentenced to three years’ 
penal servitude. The girl, whose age was 
eight & a half years, gave unsworn testimony 
under the above sect., proviso (a) of which 
renders necessary cori*oboration of such 
evidence “ by some other material evidence 
in support thereof implicating the accused.” 
The only corroboration of the child’s testi- 
mony was the evidence of an older girl to 


whom she stated her version of what had 
occurred immediately after the alleged offence 
had taken place : — Held : corroboration 
must not only connect, or tend to connect, 
the accused with the crime, but must come 
from an independent quarter, & the evidence 
of the older girl originated from prosecutrix 
herself. — R. v, Evans (1924), 88 J. P. 196 j 
18 Cr. App. Bep. 123, C, 0. A. 

4826b. ^ .]— Corroboration of the 

maswom evidence of a child must be 
” material evidence implicating accused.” — 

B. V, Stanmy (1927), 20 Or. App. Bep. 68, 

C. 0. A. 

4g7ga. ,] — B, V, Smith, No. 6066a, post. 

4891. Add, Annotedion : — Refd. R. v. Beebe (1925), 
133 L. T. 736. 

4900. Add, Annotation : — Consd. R. v, Beebe 
(1925), 133 L. T. 736. 

4902. Add. Annotations : — Consd. R. v. Beebe 
(1925), 133 L. T. 736. Refd. Statham v. 
Statham, [1929] P. 131. 


f j, 1 — Prisoner was 

lodioted for an Indecent assault on a 
firlrl under thirteen. At the trial there 
was admitted tho unsworn testimony 
of the child alloffod to have been 
assaulted & of two other children of 
tender years. & tho evidouoo of the 
mother of the girl that she had asked 
the cldld what she was crying about, 
& that the cliild’a reply was a complaint 
of prisoner's conduct to her : — Held : 
(1) the unsworn testimony ot a child 
of tender years could not be corro- 
borated by tho unsworn testimony of 
any number of such children ; (2) the 
answers of tho girl to her mother’s 

? luc8tioas wore not evidence of the. 
acts complained of. Sc could not con- 
stitute corroboration of those facts. — 
R. V. OOYLK. (102G1 N. 208.— IR. 

f il. -.] — panel was tried 

before a. sberiiZ Sc jury upon an indict* ' 
inent which sot forth certain lewd, 
indecent Sc libidinous practices towards 
a boy six years of age. The boy gave 
evidcuce in support of the charge. Sc 
his lather Sc mother deponed to the 
condition of his person Sc olothing 
shortly after tho offence, Sc, also, to the 
statements which ho hod made to them 
de recenii. The sheriff charged the 
jury that tho evidence was sulficiont 
in law to entitle them to convict. Sc 
the panel was couvioted. On appeal : 
— Held : the boy's evidence was 
sufficiently corroborated in law by the 
ovideuoo of his parents, & evidence of 
statements made by a victim de recenii 
afforded corroboration of that victim’s 
evidence. — M'L jbn?^an v. H.M. Advo- 
OATB, 119281 S. C. (J.) 39.— SCOT. 

n i. 8, P. R. V. Lamoxd, {1926] 1 
B. L. H. 826 ; 45 Can. Grim. Gas. 200 ; 
58 O. L. R. 264.— CAN. 

PART Xn. SECT. 18, SUB-SECT. 1. 

ri. ,1 — The question whether 

a witness is an aooompUoe is one of 
foot for the jury, after the judge has 
instructed them as to what constitutes 
an accomplice Sc has decided that there 
is evidence from which the Jury can 
reasonably infer that the witness 
comes within that category* — R- t?. 
Qallauher, [19241 4 D. R. 1059; 
3 W. VV. R. 357.-^AN. 

4828 il a. 8, P , R. v , Rodgbrs (Ont.), 
[19261 4 D. L. R. 609 ; 46 Gan. Grim. 
Gas. 372.— CAN. 

4828 il b. 8 . P , H. v , Bandel (Ont.) 
(1927), 47 Oon. Grim. Gas. 266.— CAN. 

ivi. .] — R. (Lesley) v, 

[19313 1 W. W. 11, 209 ; 25 
262.--OAN. 

4888 *vii, B. v . Tommy, 



R. V. Kinney, R. v, McKinley, 
11930] 1 D. L. R. 973 ; 52 Can. 0. 0. 
321 ; (m appecd, [1931] 3 D.L. R. 668; 
65 Can. C. O. 350 ; 2 M. P. R. 242.— 

CAN. 

0 1. Person giving bribe,\ — A. & 13. 
were charged with oonspiriug to obtain 
money from O. by unlawful means. 
The C;rown cose was that prisoners had 
conspired to obtain. Sc had obtained, 
a largo sum of money from 0. as a 
bilbo to refrain from taking criminal 
proceedings against C. or his daughter, 
both of whom gave evidence for tho 
Crown. Accused denied having askqd 
for or received any money : — Held : C. 
was not an acoompUce. — R. v, Oluolm 
& McPherson, [1925J V, L. R. 377 ; 
47 A. L. T. 10 ; 31 Argus L. R. 228.— 
AUS, 

so. Person implicated in crime — 

'hether as principal or accessory,] — A 
person implicated, either as principal 
or as accessory in the crime under 
Investigation, is an ** accomplioo " 
within the rule. — ^A.-Q. v, Linehan, 
[1929] I. K. 19.— IR. 

jp. Person cognisant of act of accused, ] 
— ^A witness, whose evidence heid been 
admitted as corroborating a girl, was 
shown to have known of the act of 
accused Sc to have assisted him to 
procure certain drugs to be used to 
bring about a miscarriage, but there 
was no evidence to show he Imew of 
tho girl’s ago : — Held : there was no 
evidence to show that tho witness was 
an accomplice Sc tho judge was right 
in not directing the jury that his 
evidence was not corroborative. — li. 
V, Kbnnewbll, 11927] S. A. S. R. 287. 
—AUS. 

sq. Person taking woman to accused 
to perform illegal operation.] — R. v, 
Synowizswa, 119311 2 D. L. R. 65; 55 
Can. C. C. 63.— CAN. 

PART XII. SECT. IS, SUB-SECT. 4.— A, 

•r. Whether evidence corroborates — 
Functions of judge d? jury,] — ^It is a 
preliminary question of law for the 
judge to determine whether there Is 
any evidence that does corroborate 
the story of the approver, so far as tho 
oomplioity of the aooused is concerned. 
The judge must not tell the jury that 
such or suoh witness does in fact 
corroborate the approver. That is 
the function of the Jury Sc depends 
upon whether they believe the wituoss 
or not. — R kbati Mohan Ohakavarty 
V. n, (1928), I, L. R. 56 Calc. 16U.— 
IND. 

PART Xll. SECT. 13, SUB-SECT. 4.— B. 

4891 Id, ^,3 — R. V. Davidson 

29 


(1925), 44 Can. Grim. Gas. 311.— CAN. 

4891 xli. .3— After trial before 

a judge & Jury, deft, was convicted 
of the offence of stealing cattle. The 
cattle were in fact stolen — the defence 
was that deft, was not the thief. The 
only evidence against deft, was the 
testimony of an acoomplioe, one L. ; 
Sc the trial judro. in charging the jury, 
told them tiiat If they aneed that there 
was no evidence, but that of an 
aooompllce, it was not safe to oonvlct 
upon that, but if they were satisfied 
they might convict : — Held : the jury 
wore properly directed. — R, v . Skblly, 
[1928] i D. L. R. 619 ; 49 Can. Grim. 
Gas. 179 ; 61 O. L. R. 497.— CAN, 

4904 ii a. 8 , P . R. v , Eodobrs (Ont.), 
[19201 4 D. L. R. 609 ; 46 Can. Grim. 
CJas. 372.— CAN. 

4904 xii. .3 — R. v, Switzer 

(Ont.) (1925), 46 C^n. CSrlm. Gas. 377.— 
CAN. 

4904 xiil. .3 — A charge cannot 

be said to be ostabUshod merely on the 
uiiHuported testimony of an accomplice. 
— R. V. SATisn Chandra Sinoha (1927 ), 
I. L. R.54 Calc. 721.— IND. 

4904 xlv. .3 — Held : It is not a 

rule of law that the evidence of an 
acoompUce must be corroborated, but 
it is the general practice to require 
corroboration. — Coulter Sc Treffenb 
V, R. (1926), 29 *W. A. h, R. 40.— AUS. 

4904 XV. .] — The rule that It is 

dangerous to convict on the uncor- 
roborated evidence of an accomplice 
applied in quashing on appeal a con- 
viction for unlawfully purchasing from 
tho Qovt. Liquor Board a greater 
quantity of liquor than is aUowed to 
be purchased on any one day. — R. v , 
Beale, 119281 2 D. L. R. 325 ; (19281 
1 VV. W. R. 657 ; 49 Con. Grim. Gas. 
292 ; 22 Saak. L, R. 293.— CAN. 

4904 xvi. .}— R- V. Miluoan 

(Sask.) (1929), 52 (!:an. Grim. Gas. 400. 
—CAN. 

PART XII. SECT. 13, SUB-SECT. 4.— C. 

g i. .] — Oonoral hostiUty to tho 

victim cannot be oonsiderod to bo 
corroboration of a direct statement 
connocting aooused with a particular 
crime. Corroboration must point to 
the identification of the person charged 
with tho particular act with which the 
direct evidence connects him. — R. v, 
Kalwa (1920), I. L. R. 48 AIL 409.— 
IND. 

■b. Possession of aafe-breaker*s ovi* 
/II.1— Applt. was convicted by a police 
magistralo of shop-breaking with 
Intent. Tho only direct evldenoe was 



Cases 4884-4994d. 


English aitd Empibe Digest Sttpplement. 


4984. Add, AnnoUUions : — ^Apld. B. i’. Evans 
(1924), 88 J. P. 186 ; B. v. Beebe (1925), 138 
L. T. 786. Ck>nsd, Statham v, Statham, [1929] 
P. 181. Apld. B, V, Oharavanmuttu (1930), 
22 Ci\ App. Kep. 1. Consd, B. v. Davies 
(1930), 22 Or. App. Bep. 83. Refd. B. v. 
Boss (1924), 18 Or. App. Bep. 141 $ B. v, 
Harris, [1927] 2 K. B. 687. 

4942, Add. Annotations : — ^Dlstd, B. v, Whitehead, 
[1929] 1 E. B. 99. Consd. Statham e. 
Statham, [1929] P. 131. 

4943a. .] — (1) It is an insufficient direction 

to the jury that material witnesses may be 
accomplices ; it must be added that if this 


is found, tl^iere ought not to be a oonviotion 
unless there is corroboration* 

(2) The silence of the accused, on being 
charged, is not a matter to be left to the 
jury. 

(3) Where similar offences are indicted 
on different dates the greatest care must be 
taken in charging the jury that evidence 
concerning one date should not be used as 
corroboration of that concerning another. — 
B. V, Oharavanmuttu (1930), 22 Or. App. 
Bep. 1, C. 0. A. 

4972a. .] — B. V, Sbctth, No. 6066a, post. 

4972b. .] — B. V, Beebe, No. 6066b, post. 


Part XIII. — Punishment 

4974a. .] — B. t?. Jones, B. v. Poole, B. v. 

Tekby (1924), 18 Cr. App. Rep. 135, C. C. A. 

4974b. .] — B. v. Wright (1925), 19 Cr. App. 

Rep. 19, 0. C. A. 

4974c. .] — R. V. Bugos (1910), 6 Or. App. Bep. 

74, 0. 0. A. 

4985a* .] — ^A sentence of greater 

severity than the sentence appropriate to a 
particvdar offence ought not to be imposed 
merely because a prisoner has, in tlie opinion 
of the trial judge, committed perjury in the 
witness-box. — B. v. Quinn (1932), 23 Cr. 
App. Bep. 196, 198, 0. 0. A. 

4994a. — The mere fact that a 

man has been convicted many times is not in 
itself sufficient reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself. — R. v. Taylor (1924), 18 
Or, App. Rep. 143, 0. C. A. 

4994b. .] — The fact that a prisoner 

has committed some serious offences is no 
reason for giving him a sentence of penal 


and Prevention of Crime. 

servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes Sl bottles of horse medicine, 
— B. V, Price (1924), 18 Cr. App. Rep. 138, 

C. 0. A. 

4994d. -.] — Prisoner obtained 

various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years^ penal servitude. He 
had a bad record both m South Africa & in 
England : — Held : in considenng whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in itself 
because it had been committed by a man 
who previously had committed a series of 
offences, & the sentence should be reduced 
to eighteen montlis* imprisonment with hard 
labour. — It, v. Durand (1924), 18 Or. App. 
Bep. 137, C. C. A. 

4994d. -.] — B, V, Walls (alios 

Bussell) (1926), 19 Cr. App. Rep. 35, C, 0. A. 


that of a confessed accomplice. In a 
room occupied by applt, lu a roormne: 
house there were found a rcYolvor, 
sticks of dpjamite, a battery & other 
articles used by safe-breakers ; — Held : 
aithou^ii there was nothing: but the 
accomplice’s testimony. Sc applt. ’s lies 
with respect to some of the articles, to 
connect the articles so found with the 
crime, &, althougrh neither the fact 
that the i-evolvcr was identltied by the 
accomplice & proven to bo applt. ’s 
property by an Independent witness, 
nor the separate ftndinf? of any of the 
other articles, would in itself constitute 
corroboration, nevcrtbeloas in view of 
the fact that those articles constituted, 
as a whole, the uiniul & complete out- 
fit of a safe-breaker, their finding 
did constitute corroboration. — K. r. 
WtJRCH, 11932 J 2 W. W. R. 183.— 
CAN. 


PART XII. SECT. 18, SUB-SECT. 4.— E. 

4960 vili. .1 — Where the evi- 

dence of an accomplice bos not been 
corroborated, & the charge to the jury 
merely tells them that if they believe 
the acxiomplice they should convict 
accused, the jury la not properly 
directed ; &, where it is impossible to 
say that If properly directed they must 
inevitably have come to the same 
ooDolusion, the cK)nvioUon must be 
quashed. — R. v, bTAHiUK (bask.), 
[1926] 4 I). L. R. 811 ; 11926) i 

W. W. R 723 ; 46 Can. Crim. Cas. 
129.— CAN. 

4960 lx. .] — In charKixia the 

jury the trial judge said : ** Unless 
yon are convinced beyond any real 


donbt that the girl has given testimony 
which is true in the material porticulurs, 
namely : the date & place of connection 
with the accused, then the accused is 
entitled to your verdict. But If you 
are so convinced, then, of course, it 
will be your duty to declare your 
verdict accordingly.” IJdd : as there 
was corroborative evidence, tills direc- 
tion, together with other parts of the 
summing up, was sulficlont. — R. v, 
KEXNJBWBhL, [19271 S. A. S. R. 287,— 
AUS. 

b 1. .1 — R. V , Gallaobkr, 

No. 6064 vil, posf. — CAN. 

h i. .] — A woman was 

charged with the murder of the 
illegitimate child of her granddaughter. 
The case against her rested entirely 
on the evidence of her granddaughter, 
& this evidence, as regards the main 
facts, was practically wholly un- 
corroborated. This evidemoe went to 
show that the granddaughter was 
implicated in the crime. The woman 
was oonvictod Sc sentenced to death : — 
Held : the rule requiring corroboration 
of the ovldenoe of an aooomplioe applied 
to the facts of the oase, & the jury 
should have been wamw as to the 
danger of acting upon the mnd- 
daughter’s evidence alone without 
corroboration. Accordingly the con- 
viction was reversed, & a re-trial ordered 
under Courts of Justice Act, 1928, a. 5. 
— A.-G. V, Linmhan, (1929) L R. 19. — 
IR. 

h ii. Extent of corrobonxHon 

necessary.)— It Is not sufficient for a 
trial judge to explain to a jury that, 
where witnesses ate accompnoes, they 
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must be corroborated in some material 
particular before it is safe for a jury to 
convict. Ho must go further 6c explain 
that the evidenoe should confirm in 
some material particular not only the 
e^ddenoe that the crime has been com- 
mitted but, also, that tho prisoner com- 
mitted It.— H. t?. GtoVER (1928). 28 
a R. N. 8. W. 482 ; 46 N. S. W. W. N. 
148.— AUS. 

ol. .1 — Where the judge 

called the attention of the jiuy to the 
rule as to the danger of convicting on 
tho uncorroborated testimony of an 
accomplice, at the same time pointing 
out that it was within their province 
to do so : — Held : the conviction should 
be afflrmod.-r— R. v. Submit, [19251 2 
1), L. R. 1004 ; 44 Can. Crim. C^as. 
10 ; 68 N. S. R. 116.— CAN, 

See, also, oases In Part XIV, Sect. 7, 
Sub-sect. 7, B, post. 


PART Xlll. BECT. 1. SUB-SEOT. 1. 


p I, .]^R. V, LEAJr, 119261 

W. W. R. 888 ; 46 Can. Crim. Chs. 226 
20 Sask. L. R. 642.— CAN 


4991 i. Sentence must be proportionate 
to offence — Triflino offence — Precious 
con/viclions .] — R. v. Cross, (1927 J 3 
W. W. n. 432.— CAN. 


Power of judge to hear evidence of 
decide on proper sentence 
guilty — Must avoid 


•t 

complainant to 
— After plea 


on proper sentence 
— After plea of guilty — Must avoic 
consideration of aggravating circum 
stances likety to ehcmge character of 
offence charged.} — E. v. WHBPDAbS 
(Sosk.), [1927] 3 W. W. E. 704 ; 49 
Sui. Otim, Oas. 62.— CAN. 
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MM6 .1— B. V. Dekt (1026), 18 

Or. App. Rep. 18, O. 0. A. 

4994f. .] — R. V. Gumbs (1026), 19 

Or. App. Rep. 74, 0. 0. A. 

4904g. ,] — In imposing sentence 

on persons often previously convicted, regard 
must be bad to the gravity of the offence in 

S uestion. — R. i?. D’Abcy (1926), 19 Or. App. 
E>ep. 22, 0. 0. A. 

4904h. .] — ^R, V. Ohablbs (1927), 

20 Or. App. Rep, 129, 0. 0. A. 

4994J. ,] — The mere fact that a 

prisoner has been previously convicted is not 
necessarily a ^tmd for inflicting a severe 
sentence for dishonestly obtaining goods of 
small value. — R. v. Woodward (1929), 21 
Or. App. Rep. 137, 0. 0. A. 

4994k. .] — R. v. Smith (1929), 21 

Or. App. Rep. 138, 0. 0. A. 

49941. .]— R. v. Williams (1930), 

22 Or. App. Rep. 78, C. C. A. 

4994m. .V— R. v, Edwards (1930), 

22 Or. App. Rep. 79, 0. 0. A. 

4994n. ^ ,] — Sentence mitigated, de- 

spite a very bad record,” in view of the 
trifling nature of the offence. — R. v. Jones 
( 1931), 23 Or. App. Rep. 69, C. 0. A. 

4998a. ,] — Sentence reduced, in view 

of the small value of the property stolen & 
of prisoner’s youth. — R. v. Roath (1927), 20 
Or. App. Rep. 138, 0. C. A. 

4998b. .] — Sentence reduced, in view of 

the small value of the property stolen, 
notwithstanding previous convictions. — R. v. 
Watson (1927), 20 Or. App. Rep. 119 
0. 0. A. 

499 So, 1 — Sentence reduced, in view of 

the small value of the property obtained by 
false pretences & of prisoner’s youth, not- 
withstanding previous convictions. — R. v, 
Borkham (1928), 20 Or. App. Rep. 182, 
0. C. A. 

5003a. .1— R, V. Ufion (1929), 21 Cr. 

App. Rep. 150, 0. 0. A. 

5003b. .] — R. V. Tearne (1930), 22 Or. 

App. Rep, 15, C. 0. A. 

5012a. Offence under Criminal Law Amendment 
Act, 1922 (c. 56), s. 2 — Acquittal on major 
charge — Conviction on ra!nor charge.] — The 
ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect, 
where deft, is acquitted of the major charges 
therein referred to but convicted of a minor 
charge, — R. v, Keech (1929), 21 Cr. App. Rep. 
126, C. C. A. 

Ann/rkUion : — Retd. R. v. Blaokman (1029). 21 Cr. App. Rep. 
132. 

5012b. — .] — R. V. Blackman (1929), 

21 Or. App. Rep. 132, 0. 0. A. 

5014a. Evasion of military service.] — The ct. will 
usually treat offences committed to escape 


military service as ordinary crimes. — R. v, 
Chiswbll (1930), 22 Cr. App. Rep. 67, 
C. C. A. 

5018a. ] — R. V. Dealer (1920), 21 Or. App. 

Rep. 166, 0. 0. A. 

5024a. ,] — R. v. Powell (1928), 21 

Or. App. Rep. 67, 0. 0. A. 

5024b. .] — R. V. Atkinson (1929), 21 

Or. App. Rep. Ill, 0. 0. A. 

5028a. Prisoners jointly accused.] — There 

should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
should be taken of the period of detention 
before trial. — R. t>. Andrews (1927), 20 Or. 
App. Rep. 87, C. 0. A. 

5035a. .] — (1) Despite a plea of guilty, the 

ct. will review a conviction when there is a 
good defence in law\ 

(2) The ct. does not accept the principle 
that a sentence must necessarily be severer 
than that passed on the prisoner on a previous 
conviction. 

(3) A deft, must distinctly consent to- the 
ct. of trial taking into consideration charges 
other than those in the indictment before 
it can do so, — R. v, Griffiths (1932), 23 
Or. App. Rep. 163 ; 76 Sol. Jo. 148, C. O. A. 

5036a. S» P, R. v. Moldon (1926), 19 Or. App. 
Rep. 116, C. 0. A. 

5039a. .] — Previous convictions of a 

prisoner on trial must be strictly proved. — R. 
V. Turner (1924), 18 Or. App. Rep. 161, 
0. 0. A 

Aniudaiion : — Befd. li. r. O’More (1926), 19 Cr. App. Rep. 175. 

5046a. .] — R. v. Driver (1926), 19 Or. 

App. Rep. 86, 0. 0. A. 

5046b. .] — R. r. Berry (1928), 21 Or. 

App. Rep. 47, 0. 0. A. 

5046c. .] — R. V. Dobson (1930), '22 

Or. App. Rep. 141, 0. 0. A. 

5046d. .]— R. v.Westgate (1931), 23 Or. 

App. Rep. 15, C. 0. A, 

5048e. .] — R. v. Bray (1931), 23 Or. 

App. Rep. 30, 0. O. A. 

5046f. Subsequent sentence need not be heavier.] — 

R. r. Griffiths, No. 5035a, ante. 

5049a. -.] — Where prisoner, a young 

man, had made a real effort to retrieve his 
character & to get continuous work ; — Held : 
(1) a sentence to penal servitude was not 
necessary, & prisoner’s sentence of five years’ 
penal servitude might suitably be reduced to 
twenty -one months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
— R. V. Townsend (1924), 18 Cr. App. Rep. 
99, C. 0. A. 


PART Xin. SECT. 1, SUB-SECT. 2. 

sw, Periury,] — R. v. ZiZD NaTANSON 
(No. 2) (Sask.), fl9271 2 W. W. R. 154 ; 
49 Can. Orlra. Cas. 89.~-OAN. 


8x. Attempted. thedt \ — On a trial by a 
maffifiitratn, by consent under sect. 
773 (b) of the Criminal Code, of a 
charge of attempted theft, where the 
sum attempted to be stolen exceeds 
6200, the accused is liable on con- 
viction to a sentence of two years & 
six months' imprisonment. — R. v. 


Blackman & Smith, [1931J 2 W. W, R, 
111 ; 56 Can. C. C. 48 ; 44 B. C. H. 
115.— CAN. 

gy. Effect of Prisons dt Peformatorics 
Act* 1927, B, 46.1 — A person convicU'd 
in Ontario of non-support of his wife, 
under s. 242 of the Oimtnal Code, may 
be lawfully aentoucod to the term of 
imprisonment mentioned in sect. 46 of 
PriBons & Reformatories Act, H. S. C., 
1927. While sect. 242 declares what 
shall generally bo the sentence through- 
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out Canada, sect. 46 enacts on exception 
applicable to Ontario in the clrcum- 
stancea thert-ln mentioned. — R, e. 
Oldakkr, [19301 1 D. L. R. 648 ; 62 
Can. C. C. 318 ; 64 O. L. R. 564,--CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— A. 

5028 II. .) — R. V, Noa Ba Shkin 

(1928). I. L. R, 6 Ran, 891.— IND. 

5086 i. PreiHovs acgvittals must not 
influence adt>er«elv.l— R, v, Johnson 
(1926), 44 Can. Crim. Gas. 319.— CAN, 
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j] — R. y, BoiTBNB, B. V. Cole- 
man (1925)« 19 Or. App. Bep. 17, O. 0. A. 

5049c. J — R. v. Tkott (1927), 20 Or. 

App. Rep. 120, C. 0. A. 

5049d. .] — ^R. V. Etteibgb (1927), 20 

Cr. App. Rep. 126, 0. C. A. 

50496. .1 — ^R. V. Hxnks (1927), 20 Or. 

App. Rep. 137, C. 0. A. 

50491. .] — R. V. Hill (1928), 20 Or. App. 

Rep. 170, 0. 0. A. 

5049g. .]— R. 6. Wayb (1928), 20 Or. 

App. Rep. 171, 0. 0. A, 

5057a* .]— Sentence mitigated in view 

of a long period of honest work. — R. v, 
Wintee (1924), 18 Cr. App. Rep. 139, 0. 0. A. 

5057b. .] — Sentence reduced in view of 

a long period of honest work. — R. v, Pobteb 
(1926), 19 Or. App. Rep. 90, 0. 0. A. 

5057c. .] — Sentence mitigated in view 

of an interval of three years* honest life. — 
R. V. Guntrip (1925), 19 Cr. App. Rep. 45, 
0. 0. A. 

5057d. .]— B. V. Whitby (1926), 19 

Cr. App. Bep. 116, C. 0. A. 

5057e. .] — R. v. Pearcy (1929), 21 Or. 

App. Rep. 160, C. C. A. 

5057f. .]— -Sentence for ** outstanding 

charges ** should not ignore a long period 
without conviction. — ^R. v. Green (1930), 22 
Cr. App. Rep. 94, C. C. A. 

5057g« .] — R, t?, Roche (1931), 23 Cr. 

App. Bep. 28, C. C. A. 

5057h. — : .] — R. r. SchopieiJ) (1931), 22 

Cr. App. Rep. 194, C. C. A. 

5067J. ,] — R. V. Williams (1931), 23 

Cr. App. Rep. 103, C, C. A. 

5065. Add, Ciiations : — 130 L. T, 319 ; 27 Cox, 
C. C. 676 

50958 . .] — R, V, Andrews, No. 5028a, ante. 

5074a* .] — R. v. Lloyd, No. 2567a, ante. 

5081a. .] — R. v. Taylor (alias Saun- 

ders, alias Wallace), No. 1913a, ante. 

5092a. Duty of police to supply list of charges.] 

— Appct. had been convicted at qufiu*ter 
sessioDs of larceny & had been sentenced to 
five years’ penal servitude. Offences which 
he admitted & which were other than those 
charged against him in the indictment were 
taken into consideration by the ct. of quarter 
sessions in passing sentence. He applied for 
leave to appeal against his sentence : — Held : 
as it was dmicult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appct , 
it would be convenient if in such a case the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (h) the dates 
& (c) the nature of such offences ; (d) if 
possible, whether or not warrants had been 
issued in respect of such offences. — R. v. 
Hicks (1924), 88 J. P. 68 ; 18 Or. App. Rep. 
11, C. C. A. 

5092b. Other court should be informed before 
sentence passed.] — R. v. Tayix)R, No. 6314a, 
post, 

6097a. .]— R. V. Peace (1926), 19 

Or. App. Rep. 68, C. C. A. 


5099. Add. Annotatim : — Refd. R. v. Peace (1925), 

19 Or. App. Rep. 68. 

5108a. Mistake of law ]— H. v. Gibson (1930), 22 
Or. App. Bep. 13, 0. 0. A. 

5110a. Great provocation.} — R. v. Car* 

MICHAEL (1930), 22 Or. App, 1^. 142, 0. 0. A. 

5110b. .] — R. V. Curtis (1932), 23 Or, App. 

Bep. 168, O. 0. A. 

5111a. .] — There is no rule of law or practice 

that a co-prisoner should receive a lighter 
sentence, in view of his giving evidence for 
the Crown. — R. v. O’Dare, Davis & Morton 
(1927), 20 Or. App. Rep. 79, 0. 0. A. 

5116a. Long interval free from conviction.] — 
Sentence mitigated. — ^R. v. Hodson (1927), 

20 Or. App. Rep. 11, 0. 0. A. 

5116b. Inability to obtain work.] — R. v. Pomfret 
(1931), 23 Or. App. Rep. 31, 0. 0. A. 

5116c. Attempt to earn honest living.] — Sentence 
reduced in view of a period of honest work. — 
B. r. -Martin (1931), 23 Cr. App. Rep. 52, 
0. 0, A. 

5116d. .] — ^Mitigation of sentence in view of 

a period of honest work. — R. v. Phillips 
(1931), 23 Cr. App. Bep. 127, 0. 0. A. 

5119a. .] — Applts. treated as first 

offenders, & sentences reduced. — ^B. v. 
Seaton & Flanagan (1928), 20 Or. App. Rep. 
192, 0. 0. A. 

5125a. .] — R. V. Cox (1924), 18 Or. App. Rep. 

162, 0. 0. A. 

5125b. •] — R. V. Hurbell (1926), 19 Or. App. 

Bep. 89, 0. 0. A. 

5125c. .] — R. V. Ward (1926), 19 Or. App. 

Rep. 126, 0. 0. A, 

5125d. .] — Sentence reduced, although the 

case was serious, in view of the fact that it 
was prisoner’s first offence, & on account 
of her youth. — R. v. Chick (1925), 19 Cr. 
App. Rep. 67, C. C. A. 

5125e. R. V. Greenwood (1929), 21 Cr. 

App. Rep. 186, C. C. A. 

6125f. .l—R. V. Wood (1930), 22 Cr. App. 

Rep. 63, C. C. A. 

5125g. .] — R. V. Fisher (1931), 22 Cr. App. 

Rep. 191, C. C. A. 

5125h. .] — R. V. Vablow (1931), 22 Cr. App. 

Rep. 189, 0. C. A. 

5125]. .] — R. V. Betts, Quint, & Cresset 

Trust, Ltd. (1931), 23 Cr. App. Rep. 10, 
0. C. A. 

6126k. .]— R. V. Wilson (1931), 23 Cr. App. 

Rep. 104, C. C. A. 

51251, .] — R. V. OrmeSher (1032), 23 Or. 

App. Rep. 172, C. C. A. 

5129a. .1—R. V. Holmes (1931), 23 Or, 

App. Rep. 46, 0. C. A. 

5148a. .] — Sentence mitigated In view of 

youth.—B. v. Hardy (aliaa Emmett) (1926), 
18 Or. App. Bep. 168, 0. 0, A. 

5148b. .] — R. V. Chick, No. 5125d, ante, 

5148c. .] — Sentence mitigated in view of 

youth, notwithstanding prisoner had been 
detained in a Borstal institution & had also 
served a sentence of three montlis* imprison- 
ment with hard labour. — R. v, Leatuerland 
(1926), 19 Cr. App. Rep. 86, C. 0. A. 


PARTXin.SECT^8UB.SECT.B.-C. j 

ii. .1 — Sentence mitigated i CAN. 


5142 Hi. 8.P. — R. V. Hamilton 
(1926), 68 N. S. R. 46.— CAN, 
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5148d. B. V. Obthing (1026), 19 Cr. App. 

Bep. 112, C. O. A. . 

51486. — B. V. Greenwood (1929), 21 Cr. 
App. Bep. 186, C. 0, A. 

6148f, .l^B. V, Cook (1931), 28 Or. App. Rep. 

47, C. O. A. 

5148s:. .]— -B. V. Hughes Sd Adams (1030), 22 

Or. App. Bep. 145, 0. C. A. 

5148h. .] — R. V. Fisher (1931), 22 Cr. App. 

Rep. 101, C. C. A. 

5148J. .}—B. V. Morgan (1931), 22 Cr. App. 

Rep. 177, C. C. A. 

5148k. .]— .R. V. Malt (1031), 23 Cr. App. 

Rep. 46, C. 0, A. ' 

51481, .}1-R. V. Haywood (1931), 22 Cr. App. 

Rep. 193, 0. 0. A. 

5148m. .]~-R. V. Brown (1931), 23 Cr. App. 

Rep. 38, 0. C. A. 

5148n. .] — R. v. Jones (1932), 23 Cr. App. 

Rep. 162, C. C. A. 

51480. .]— R.. V. Hanslow (1932), 23 Cr. App. 

Rep. 160, C. C. A. 

6148p. .}-~R. V. Trowbridge (1932), 23 Cr. 

App. Rep. 162, C. 0. A. 

5148q. .] — R, V, Scholes (1932), 23 Cr. App. 

Bep. 161, C. C. A. 

5155a. .]— R. V. Hurrbll (1926), 19 Cr. App. 

Rep. 89. C. C. A. 

5156a. What is post office offence.] — 

Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result of a competition 
for which he had entered : — Held : a sentence 
of three years’ penal servitude was too severe, 
as the offence was not a post office offence 
in the ordinary sense, — R. v. Tanner (1910), 
6 Cr. App. Rep. 62, C. 0. A. 

5170a. Failure to make restitution — After post- 
pojiement.l — The ct. does not apx)rovc of a 
sentence being increased because, after a 
postponement, prisoner has failed to make 
fuller restitution. — R. v, Pritchard (1929), 
21 Cr. App. Rep, 152, C, C. A. 

5173. Add. Annotation field, R. v, Roberts Si 
Morriss (1926), 134 L, T. 635, 

5174. Add. Annotation : — Refd. R. v. Roberts & 
Morriss (1926), 134 L. T, 635. 

5175. Add. Annotation ; — Refd. R. v. Roberts A 
Morriss (1920), 134 L. T. 035. 

5175a. .] — There is no rule of law or of 

practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
— R, V. Roberts & Morriss (1920), 134 
L. T. 635 ; 42 T. L. R. 373 ; 28 Cox, C, C. 
150 ; sub nom. R. v. Morriss, 90 J. P, 84 ; 
42 T. L. B. 373 ; 70 Sol. Jo. 420 ; 19 Cr. 
App. Rep. 76, C. C. A. 


6180. After this case add : — 

Substitution of penal servitude.] — See 

Penal Servitude Act, 1926 (c. 68). 

5181. For ** in the case of consecutive sentences ” 
read ** in the case of concurrent sentences.” 

5184. Add. Annotation: — Refd. R, v. Fielder 
(1926), 135 L. T. 64. 

5190a. ,] — ^The term of a sentence must 

precede the serving of a remanet. — B. v. 
Harvey (1927), 20 Or. App. Rep. 37, 0. 0. A. 

5190b. .] — A remanet term cannot be 

served concurrently with a fresh sentence. — 
R. V. Nall (1927), 20 Cr. App. Rep. 85, 
C. C» A. 

5100c. .] — ^A sentence of penal servitude 

to run concurrently with a remanet cannot be 
imposed. — ^B. v. Reynolds (1932), 23 Cr. 
App. Rep. 173, C. 0. A. 

6194. Add. Annotation : — ^Apld. Morriss v. Winter 
(1929), 46 T. L. R. 643. 

5194a. Not interrupted by period of special 

treatment pending appeal against another con- 
viction.] — In a proper case the ct. will order 
that the period of ” special treatment ” under 
Criminal Appeal Act, 1907 (c. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term. — R. v. Fox (1926), 
18 Cr. App. Rep. 192, C. 0. A. 

5194b. .] — R. V. Haslam, No. 2839a, 

ante. 

5198a. No previous conviction.] — 

R. V. Emmott (1928), 21 Cr. App. Rep. 42, 
C. C. A. 

5201a. -.] — ^The ct. leans against a 

longer term of imprisonment with hard labour 
than two years. — R. v. Long (1927), 20 Cr. 
App. Rep. 101,0. 0. A. 

5208a. .] — The fact that a convicted 

prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term ; all the circumstances of 
the case must be considered, including the 
magnitude of the latest offence. — R. v. 
Knell (1026), 19 Cr. App. Rep. 169, 0. C. A. 

5208b. Second offence of different 

nature.] — A previous sentence to penal 
servitude is not per se a ground tor the 
inffiction of penal servitude on a subsequent 
conviction, especially for an offence of a 
different nature, — B. v. Fitt (1928), 21 Cr. 
App. Rep. 41, C. C. A. 

5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 68).]— R. v. Ascoli (1927), 20 
Cr. App. Rep. 166, 0. C, A. 

5217. Add. Annotation : — Refd. R. v. Townsend 
(1924), 18 O. App. Rep. 90. 

5217a. .] — R. V. Townsend, No. 5049a, 

ante. 


PART XIII. SECT. 8, SUB-SECT. 1. 

5188 I. Concurrent emtencea — Im- 
priaonment penal aervitude .] — A 
prisoner having been found guilty upon 
two charges, the ot. sentenced him to 
five years* penal servitude In respect 
of the first charge Sc to Imprisonment 
for one year in respect of the second 
charge, we two sentences to run oon- 
ourrontly, — HM. Advocatb v. Oasson, 
[10271 S. C. (J.) 70.— SCOT. 

PART XIIL SECT. 8, SUB-SECT. 2. 

B I, Sentence imposed 

under provineUd statute.] — Sect. 3 of 


Prisons & Hoformatories Act, R. 8. C., 
1827 ( 0 . 16.7), & scot. 42 (2) of Peni- 
tentiary Act, H. 6. C., 1927 (c. 154), 
which provide that a term of imprison- 
ment shall, unless otherwiso directed in 
the sentence, begin to run from the 
date of the sentence, do not apply to 
scnteuoos imposed under a provincial 
statute mUosa tho provinc;ial statute 
itself, either directly or indirectly, 
mokes them applicable. At common 
law tho period ot imprisonment is 
reckoned from tho tlmo tho defendant 
Is received Into custody, — H iesch o. 
ANDBBSOK Sc WfiDDERSPOON, [1930] I 
W. W. R. 405 ; 2 D, L. R. 676 ; 63 
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Can. C. C. 369 ; 24 S. L. R. 358.— 
GAN. 

t i. lUleaae on bail — Whether 

time counts.] — He Hood, [1928] 1 

D. L. R. 624 ; 49 Can. dim. Cas. 191 ; 
69 N. S. R. 4n.— CAN. 

ly. Of accused acquitted on qrtnvnd of 
insanity — Powers of Lieutenant-Gover- 
nor.) — R. V. COLEMA^f (N. S.) (1927), 
47 Can. Crlm. Cas. 148.— CAN. 


ss. Alternative sentences — Prisons <£* 
Reformatories Act, R. 8. C., 1927, s. 46 
— Criminal Code, s. 242 (3).] — R. v. 
OLDAiCfiii (Out.) (1929), 62 Can. dim. 
Caa. 318.— CAN. 
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5217b. .] — There is no rule of law or 

practice that the term of a first sentence of 
penal servitude is limited to three years. — R. v. 
Basibe (1926), 10 Or. App. Rep. 174,0. 0. A. 

5238a. Power of court to call lor expert 

reports.] — R. e. Hobbs (1928), 21 Or. App. 
Rep. 14, C. C. A. 

5239a. When Justified — ^Necessity for compliance 
with statute.]— The mere fact that accused is 
within the statutory limits of age does not 
justify a sentence to Borstal discipline ; the 
other statutory conditions of Prevention of 
Crime Act, 1908 (c. 59), s. 1 (1), must be 
fulfilled. — R. V, Stenson & Winterbottom 
(1930), 22 Or. App. Rep. 18, 0. 0. A. 

5239b. .] — Whether a young offender is 

a person ** of criminal habits tendencies 
or in “ association with persons of bad 
character,*' within Prevention of Crime Act, 
1908 (c. 69), s. 1 (1) (6), is a question of fact in 
each case ; but, senihle : the evidence of 
such facts must be clear & certain : trifling 
offences or casual association with one 
criminal are not sufficient to satisfy the 
statute. — R. v. Connell Sc Irvine (1930), 
22 Cr. App. Rep. 102, C. O. A. 

5239c. .] — R. V. Greenwood (1931), 23 

Cr. App. Rep. 55, C. C. A. 

5239d. .] — A number of offences com- 

mitted on the same day are not conclusive of 
“ criminal habits or tendencies " as they 
might be if they had taken place at some 
intervals of time. — R, v. Stewart (1981), 23 
Cr. App. Rep. 61, C. C. A. 

5239e. .] — In certain circumstances the 

very nature of the offence of which a young 
offender is convicted may justify a ct. in 
drawing the inference that he is of “ criminal 
habits or tendencies,” & accordingly amenable 
to a sentence of detention in a Borstal 
institution. — R. v. Walding (1931), 144 
L. T. 672 ; 22 Cr. App. Rep. 178; 29 Cox, 
C. C. 283, C. C. A. 

5240. Add. Annotation : — Refd. R. v. Scoffin, 
[1930] 1 K. B. 741. 

5240a. Misstatement of age- -Subsequent true 


statement Sc good conduct — Sentence changed 
In favour of detention In Borstal.]— R. v. 

Curran (1930), 22 Or. App. Rep. 67, 0. C. A. 

5240b. Time for ascertaining age — Date of 

sentence.]—Where an accused person is con- 
victed at petty sessions Sc remitted to 
quarter sessions or assizes for sentence under' 
Criminal Justice Administration Act, 1914 
(c. 58), s. 10, as amended, the material time 
at which to ascertain his age in connection 
with the power of the ct. to order his de- 
tention in a Borstal institution is that when 
sentence is passed, not that of his con- 
viction. — R. V. Scoffin, [1930] 1 K. B. 741 ; 
99 L. J. K. B. 521 ; 148 L. T. 121 ; 46 
T. L. R. 311 ; 74 Sol. Jo. 210 ; 29 Cox, 0. 0. 
161 ; 22 Or. App. Rep. 27, C. 0, A. 

5241a. Youth of prisoner.] — Detention in a 

Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
a boy sixteen years of age. — Thorpe’s Case 
(1918), 13 Cr. App. Rep. 176, C. 0. A. 

5241b. .]-~R. V. Rankin (1932), 23 Cr. 

App. Rep. 200, C. C. A. 

5243a. .] — Sentence of detention 

quashed. — R. v. Smee (1928), 20 Cr. App. 
Rep. 192, C. C. A. 

5244a. Sentence manifestly excessive.] — R. 

V. Gore (1929), 21 Cr. App. Rep. 176, 0. C. A. 

5244b. .] — R. V, Thompson (1931), 23 

Or. App. Rep. 76, C. C. A. 

5244c. .] — R. V. PIIET.P8 Sc Roberts 

(1931), 23 Cr. App. Rep. 77, C. C. A. 

5244d. Corruption of others in Institute 

likely.] — The ct. will not permit youths with 
very bad records, who are likely to corrupt 
others, to be sent to Borstal institutions. — R. 
V. Knealb (1931 ), 23 Or. App. Rep. 73, C. C. A. 

5246a. .] — As a general rule, the term 

of detention in a Borstal institution should be 
three years. — R. v. Revill (1926), 19 Cr. 
App. Rep. 44, C. C. A. 

5246b. .] — Term of detention in a 

Borstal institution increased to the maximum 
in applt.’s o\^Ti interest. — R. v. Frier (1927), 
20 Cr. App. Hop. 30, C. 0. A. 


PAHT XIII. SECT. 8, SUB-SECT. 4. 


viotion on a obartfp of robbery -with 
violence tlie judge ordered prteoncr to 
be whipped, &, not baring stated the 
number of tiinew be wjis to lie whipped, 
pro ided for this in the record of con- 
viction in prisoner’s absence : — : 
the sentence was not Illegal. — It. v. 
Hughes (1924), 36 B. C. R. .65.— CAN. 

g i. Seduction offences. J — The 

maximum punishment under Criminal 
Code, 8. 21.3, lstwoyears,&; whipping is 
not authorised & cannot be added to 
the punishment provided. — R. v. 
Hiksoh, [1924] 2 W, H. 342 ; 42 
Can. Crlm. Cas. 153.— CAN. 

g iJ. AamiUt — Hy young person 

under sixteen.] — ^Mackay t). Lamb, 
[19231 S. C. (J.) 16.— aCOT. 

6280 i. Fird offenders.]— Oir^ 

enmstanoes In which : — Hdd ; whip- 
ping should not be Imposed on a first 
offender only twenty years old. — R. v. 
WUEPDALK (Sask.), [19271 3 W. W. U. 
704 ; 49 Can. Grim. Cas. 62.— CAN. 


PART XIH. SECT. 3, SUB-SECT. 6. 

hi.- Power of court .] — Halifax 
OoRTN. t>. Bwown (1885), 18 N. S. R. 
(6 R. & G.) 103.— CAN. 

hii. — — .1 — Where an oilence is 

punishable by Imprisonment for more 


than five years, a senieuce of a fine & 
imprisonment in default of pavrnent 
is improper. — R. v, England (1925), 
43 Can. (5rim. Gas. 11 ; 19 Sask. L. K. 
16.5; (19251 I W. W. n. 237.— CAN. 

h ill. Jurisdiction of Supreme 

Court. 1 — A ppffc. waM tried in the 
Supreme Ct. of the Northern Territory 
on an information charging him with 
rnaticiousiy publishing a defamatory 
libel, was convicted & was sentenced 
to pay A fine & directed to be Imprisoned 
until the fine was paid : — Held : apart 
from statutory restriction the direction 
for Imprisonment was lawful, & the 
direction was not made unlawful by 
Criminal Law Consolidation Act, 1876 
(S. A.), 88. 365-367, for the enforce- 
ment of fines. — McKinnon v. R. (1927), 
40 C. L. 11. 217.— AUS. 


m i. Fine not paid — Warrant 

not acted on for fixe years.] — Arrest 
after five years upheld. — R. v. Mond- 
8HBIN (Man.), [10271 1 D. L. R. 964 ; 
[1927] 1 W. W. R. 101 ; 47 Can. Crlm. 
<3as. 63.— CAN. 


0 i. Fine for violation of Criminal 
Code — Jttdge may not order payment to 
jtri.vate individual.}— Ji, v. England 
( 1925), 43 Can. Crlm. Cas. 11; 19 

hmk. L. R. 165; 11925] 1 W. W, R. 
237.— CAN. 


ka. Reduction of fine on appeod — 
Effect of— On person ^ whom fine paidd 
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— Lbvine V. Wanlesw (Out.) (1927), 
47 Can. Criin. Cos. 273.— CAN. 

PART Xin. SECT. 3. SUB-SECT, 8. 

sb. Under Probation of Offenders 
Act, 1907 (c. 17).l — A licensed publican 
pleaded gidlty to opening his Ib^nsed 

f ) remises for the sale of int^ixicating 
Iqiior during prohibiUid hours. His 
house was well conduci-od. Sc this was 
hi.s first offence. The magistrate 
having given deft, the benefit of the 
above Act ; — I/etd : as there was 
nothing in the evidence as to ohoractor 
to bring the case within sect. I, & the 
offence was not a trivial one, & there 
were no extenuating circumstances, 
the magistrate was not correct in law 
In giving deft, the benefit of the Act. 

Before a magistrate deals with a 
case under the above Act, he should be 
satisfied that the case falls tmder one 
of the specific heads of sect. 1, & should 
states explicitly on which of the grounds 
he relies If he exerolses the discretion 
conferred on him by the Act, — GiLRoy 
V. Bbbnnan, 11926] 1. R. 482.— IB. 

so. ** Suspended sentence ** — JUsan- 
ing o/.J— The expression as used in 
Criminal Code, s. 1081, does not mean or 
infer that sontenoo must be passed & 
its operation then suspended ; it 
means that no sentence will be passed 
unless & until the offender is oailed 
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6865. Add. Annotation: — Apld. B. v. Baxter 
(1924), 18 Cr. App. Rep. 127. 

6268. Add. Annotation : — ^Folld. R. v. Dean (1924)i 
18 Or. App. Rep. 21. 

6261a. .]~~R. V. Dean, No. 8166a, 

ante. 

5269. Add, Annotation : — Retd. B. v. Hayward 
(1927), 137 L. T. 64. 

5279a. Effect of failure to refer to 

remanet.]— R. v. Murray, No. 6309a, post, 

5282. Add. Annotation: — Consd.^R. v. Norman: 
[1924] 2 K. B. 816. 

6288a. Nothing must be stated to Jury 

about charge until substantive offence dealt 
with.] — B. V. Tyebman, No. 6369b, post. 

5285a. ,] — An allegation of being a 

habitual criminal ought to be tried. — R. v. 
Nash (1927), 20 Or. App. Rep. 1, 0. 0. A. 

^nfioeal{on;-~Folld. R. tJ. Butt (1928), 20 O. App. Rep. 

1 80. 

5285b. -.] — R. V. Rutt (1928), 20 Or. 

App. Rep. 186, O. 0. A. 

5288. Add. Annotation : — FoUd. R. v, Lonsdale 
(1930), 47 T. L. R. 80. 

5289. Add. Annotation : — N.F. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

5289a. — No two or more persons 

should be tried together on charges of being 
habitual criminals, even though they have 
been included in one indictment for the 
purpose of trial for the crime of which they 
have been convicted immediately before the 
preferring of the charges of being habitual 
criminals. — R. v, Lonsdale, [1931] 1 K. B. 
191 ; 100 L. J. K. B. 212 ; 144 L. T. 192 ; 
47 T. L. R. 80 : 20 Cox, 0. C. 209 ; 22 Cr, 
App. Rep. 122, C. C. A. 

5290a. Admission of being habitual criminal — 
Duty of court to explain charge.]— Before an 
admission of being a habitual ciiminal is 
accejjted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest. — R. v. 
Donovan (1925), 19 Cr, App. Rep. 2, C. C. A. 

5290b. Plea of guilty — ^Meaning' should be 
explained.] — A plea of guilty on the allegation 
of being a habitual criminal should not be 
accepted until its meaning has been explained 
to the prisoner. — ^R. v. Wallace (1929), 21 
Cr. App. Rep. 70, 0. C. A. 

5290c. Direction to Jury — Necessary contents.] — 
R. V. Dinsdale (1926), 19 Or. App. Rep. 123, 
C. C. A. 

6290d. .]— R. V. Weale (1927), 20 Or. 

App. Rep. 153, C. 0. A. 

5299. Add. Annotation : — Refd. R, v. StokeU 
(1924), 18 Cr. App. Rep. 166. 

530(J. Add. Annotation: — Consd. R. v. StokeU 
(1924), 18 Cr, App. Rep. 166. 


5803a. .V^During the trial of accused as a 

habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused had confessed. The 
answer was s “ I know he has been asso- 
emting with convicted persons.” Associa- 
tion with convicted persons was not one of 
the grounds set out in the statutory notice 
to accused i — Held : evidence of facte not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
viction as a habitual criminal must be 
quashed. — R. v. Baxter (1924), 132 L. T. 
256 ; 27 Cox, C. 0. 689 ; 18 Or. App. Rep, 
127, C. C. A. 

6803b. .] — No misconduct, whether criminal 

or not, may be given in evidence on the trial 
of an allegation of being a habitual criminal 
unless the statutory notice thereof has been 
served. — R. v. Stokbll (1924), 18 Cr. App. 
Rep. 155, C. C. A. 

5303c. -.] — ^R. V. Tyreman, No. 5359b, post 

5303d. .] — Evidence that accused is an 

associate of thieves is not admissible, as an 
aUegation of being a habitual criminal, unless 
notice has been given of it. — R. v. Yarwoop 
(1928), 21 Cr. App. Rep. 25. C. C. A. 

5303e, Unless verdict unaffected by admission 

of other matters.] — Despite irregular admis- 
sions in evidence of offences not in the list 
of the statutory notice to persons alleged to 
be habitual criminals, the ct. may refuse to 
interfere if it is satisfied that in the absence 
of such evidence the jury would have found 
the same verdict. — R. v, Herbert (1931), 23 
Cr. App. Rep. 123, C. C. A. 

5304a. Admission of offence made before trial — 
For particular purpose.] — When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence made before the trial may 
be given in evidence at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose. — R. 
V, WiLLiA 2 kis (1929), 141 L. T. 544 ; 21 Cr. 
App. Rep. 121 ; 28 Cox, C. C. 654, C. C. A. 

5304b. Must go to question whether prisoner 
habitual criminal when charged.] — R. v. 

Winn, No. 5355a, post. 

5307. Add. Annotation : — Consd. R. v. Hayward 
(1927), 137 L. T. 64. 

5808a. .] — When accused is charged with being 

a habitual criminal, the three convictions 
forming the basis of the charge und.er Pre- 
vention of Crime Act, 1908 (c. 69), s. 10 (2) (a), 
must be strictly proved ; but evidence of 
other convictions may be given, without 
production of the record & evidence identify - 


upoQ to appear & receive judgment.— 
K. i». Htrsch, 11924] 2 W. W. R. 342 ; 
42 Can. Crlm. Cae. 163.-~CAN. 


•d. Eclcase on wobcUion — No power 
to impose /ine.]— where an offender is 
released on probation under Criminal 
Procedure Code, 8. 662 the Imposition 
of a flue is UlegaL — Kauim Bakush v, 
R. (1928), 1. L. R, 10 Lah. 722.— IND. 


ART XIII. SECT. 4. SUB-SECT. 8.— A. 

Ilf. By (icmaed to rebtU ebarge — Though 
previous senJtence of preventive detention 
proved.) — ^Wbero accused is charged, 


under Prevention of Crime Act, 1908, 
with being a habitual crimiual, & it 
is proved that he has on a previous 
oonasion been found to be a nabittlal 
criminal & has been sentenced to 
preventive detention, the jury are not 
hound to convict him ; the accused 
Is entitled to lead evidence to show that 
he is not, at the date of the charge, a 
habitual criminal, & it Is for the jury 
to determine, as a question of fact, 
whether, on the whole evidence 
adduced, the charge has or has not 
been established.— -M* Donald v. H.M. 
Advocate, [1929] S. C. (J.) 76.— SOOT. 
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PART XIII. SECT. 4. SUB-SECT. 3.— C. 

6807 ii. .1 — Whore a person is 

charged under Prevention of (Mmo 
Act, 1908, with being a habitual 
criminal. Criminal Procedure (Scotlai .d) 
Act, 1887, 8. 67, does not apply &. the 
soh^. of previous oonvlctiouB appended 
to an extract conviction which is Itself 
competently proved cannot be used as 
evidence of those convictions for the 
purpose of supporting the charge. — 
O’Donnell v. H.M. Advocate, [1930] 
S. O. 1. (J).— SCOT, 
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ing accused with those convictioDS, as evi- 
dence of character repute ** under sect. 
10 (6), on the question whether acctised is or 
is not leading persistently a dislionost or 
criminal life. Even apart from the statutory 
provision, such evidence can bo given if 
there is any evidence that accused has 
admitted the convictions. — R. v, Hayward 
(1927), 137 L. T. 64 ; 28 Cox, C. O. 342 ; 
sub nom. R. v. Hayward, R. v. Lawrence, 
43 T. L. R. 356 ; 20 Cr. App. Rep. 33, 0. 0. A. 

5309a. Conviction in Scotland.] — (1) Upon a 

charge against a person in England of being 
a habitual criminal imder Prevention of 
Crime Act, 1908 (c. 69), s.' 10, a previous 
conviction of that person in Scotland upon 
indictment of a crime may be proved as one 
of the three previous convictions of a crime 
which must be proved against him imder 
sect. 10 (2) before he can be found to be a 
habitual criminal, provided that the offence 
of which he was convicted in Scotland would 
also be a “ crime *’ in England within the 
definition of that expression as set out in the 
Sched. to Prevention of Crime Act, 1908 
(c. 69). 

(2) The notice of intention to charge the 
prisoner with being a habitual criminal 
wrongly stated the particulai*s of one of his 
previous convictions in that the sentence was 
for two years’ imprisonment plus a period 
of 622 days remanet, in the notice there 
was no information as to the remanet : — 
Held : the notice sufficiently informed the 
prisoner of what was alleged against him & 
was therefore a valid notice. — R. v, Murray, 
[1932] 1 K. B. 599; 146 L. T. 487 ; 48 
T. L. R, 255 ; 76 Sol. Jo. 166 ; 29 Cox, C. C. 
441 ; 23 Cr. App. Rep. 166 ; sub nom, R. 
V. Morrison (1932), 101 L. J. K. B. 257, 
C. C. A. 

5312a. .] — Applt. was convicted of 

shopbreaking, & was sentenced to three 
years* penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions that he was leading persistently 
a dishonest or criminal life, he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months’ Imprisonment as a suspected 
person, & he was released on July 23, 1924. 
From Sept, to Dec. 1924 he was in honest 
employment. He committed the shop- 
breakmg for which he had now been sen- 
tenced on Jan. 2, 1925 ; — Held : it Wfits 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they hM done so it 
must be on a dii*ection to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life ; as there were passages in 
the summing up which might have conveyed 
to the jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 
to show that bo had turned over a new leaf, 
the conviction must be quailed. — R. r. 
Driscoll (1025), 89 J. P. 104 ; 41 T. L. R. 
426 ; 18 Cr. App. Rep. 184, C. C. A. 


5812b. .] — A jury trying the issue of 

being a habitual criminal or not must be 
expressly warned, where the Crown proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criminal at the material period resbs on the 
Crown & not that of disproving it on him. — 
R. v. Knight (1920), 21 Cr. App. Rep. 72, 
C. 0. A. 

5314a. .] — (1) On the trial of an allega- 

tion that prisoner is a hAbitual criminal the 
direction that if the three statutory con- 
victions are proved, he must be so found, is 
incorrect ; his whole career must bo con- 
sidered by the jury. 

(2) When a ct. In passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 
before passing sentence upon such other 
charges. — R. v. Taylor* (1926), 19 Or. App. 
Rep. 146, C. C. A. 

5319a. .] — R. V, Hayward, No. 

5308a, anie^ 

5322. Add* Annotation : — Refd. R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 

5331a. .] — On the trial of an allegation of 

being a habitual criminal , the interval between 
the last two convictions is only one of several 
elements to be considered by the jury ; 
others ai'e accused’s silence on his life during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number character at the time of 
arrest. — 11. v. White & Shelton (1927), 
20 Cr. App. Rep. 61, 0. O. A. 

5341a. .]— -R. V. White & Shelton, No. 

5331a, ante. 

5347. Add* Annolatiofis : — Refd. R. v* Lavender 
(1927), 20 Or. App. Rep. 10 ; R. v. White & 
Shelton (1927), 20 Or. App. Rep. 61. 

5352a. .] — The mere fact that accused 

has done honest work in his latest interval 
of liberty is not a defence to the allegation 
that he is a habitual criminal. — R. v* Hayes 
(1920), 90 J. P. 190 ; 19 Cr. App. Rep. 167, 
C. 0. A. 

5355a. Duty of Judge.] — (1) The 

direction on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work !n each case. 

(2) The essential question is whether 
prisoner is a habitual criminal at the time 
when he is so charged. — U. v, Winn (1925), 
69 Sol. Jo. 574 ; 19 Cr. App. Rep. 1, C. C. A. 

5355b. •] — A direction on the allega- 

tion of being a habitual criminal must deal 
with an interval of honest work. — R. v, 
Harry (1928), 21 Cr. App, Rep. 21, 0. O. A. 

5355c. .] — On the charge of being a 

habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent ofionce 
proved against him, to say whether he was, 
at the time of its commission, leading 
persisteDily a dishonest or criminal life,” — 
R. V* Lavender (1927), 20 Cr. App. Rep. 10, 
0. 0. A. 


PART XIII. S£^. 4, SUB-SECT. 3.— reputed thieves It must be shown that ovidenoe that they are so reputed 

the persons with whom the accused amongst the police Is sufficient evidence 

5328 iii. .] — To support a habitually consorts are thieves with of reputation. — Oabuiel e. Lbntiuix, 

charge of habitually consorting with the reputation of being thieves, but tl83uj S, A. S, R. 318. — ^AUS. 
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6356a. Periods without conviction — Should be put 
to Jury.1 — R, V, Muxiohamp (1920), 21 Or. 
App. Rep. 100, 0. C. A. 

6357* Add, Annotation : — Oonsd. R. v, Norman, 
[1924] 2 K. B. 316. 

5358. Add, Annotation : — Consd. R. v, Norman, 
[1924] 2 K. B. 316. 

58$9a. For the existing paragraph in original 
volume substitute the following paragraph : — 

— Where- a person who has 

been found to be a habitual criminal &> has 
been sentenced to preventive detention 
subsequently commits another crime & a 
notice is served upon him under the above 
sub-sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
18 ^ven a liabitual criminal. In every case 
it 18 a question of fact for the jury to say 
whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminal sentenced to 
preventive detention, to call evidence to 
show that he is not at the material time a 
habitual criminal. — R. v, Norman, [1924] 2 
K. B. 316 ; 93 L. J. K. B. 883 ; 131 L. T. 
29 ; 88 J. P. 126 ; 40 T. L. R. 693 ; 68 
Sol. Jo. 814; 27 Cox, 0. 0. 621; 18 Or. 
App. Kep. 81, 119, C. C. A. 

AntMtaiion : — Re!d. R. tJ. Tyremon (1925), 19 Cr. App. 
Rep. 4. 

5359b. Conviction remitted.] — 

— (1 ) There ought not to be two indictments 
when all charges may be preferi*ed in one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(3) When a conviction as a habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice. — K. v, 
Tyreman (1925), 19 Cr. App. Rep. 4, C. C. A. 

5361a. .]-~Before a sentence of pre- 

ventive detention can be passed three things 
are requisite ; I'lrst, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude ; & tlurdly, that the ct,, in the 
exercise of its independent discretion, shall 
be of opinion that by reason of the criminal 


habits & mode of life of prisoner it is expe- 
dient for the protection of the public that he 
should be kept in detention for a lengthened 
period of years. Sentence of preventive 
detention quashed where the judge at the 
trial had not .exercised Bucb independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
habitual criminal. — R. v, Paul, [1925] 1 
K. B. 77 ; 94 L, J. K. B. 63 ; 132 L. T. 169 ; 
88 J. P. 200 ; 41 T. L. R. 36 ; 69 Sol. Jo. 
293 ; 27 Cox, O. 0. 660 ; 18 Cr. App. Rep. 
128, C. C. A. 

Annotation: — Ezpld. R. v. Turnbull (1926), 19 Cr. App. 165, 

5369a. .] — A term of penal servi- 

tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by 
the primary offence. — R. v, Turnbull (1926), 
19 Cr. App. Rep. 155, C. C. A. 

5360b. .] — R. V, Thomas (other- 

wise Williams) (1928), 20 Cr. App. Rep. 
172, C. C. A. 

5372a. .] — R. v, Paul, No. 5361a, ante, 

5373a. .] — R. v, McCarthy (1910), 4 Cr. App. 

Rep. 198, 0. C. A. 

5373b. .] — R. V, Henry (1927), 20 Or. App. 

Rep. 117, C. 0. A. 

5385a. .] — ^R. v. Beard (1927), 20 Cr. 

App. Rep. 156, C. 0. A. 

5398. Add. Annotations: — Distd. R. v, Douglas 
(1926). 19 Cr. App. Rep. 119. Expld. R. v, 
WilUams (1929), 141 L. T. 644. 

5414 a. Not certified lunatic.]— There is a 

legal presumption that a certified lunatic is 
incapable of entering into a recognisance. — 
11. V, Green-Emmott (1931), 144 L. T. 671 ; 
22 Cr. App. Rep. 183 ; 29 Cox, C. C. 280, 
C. C, A. 

5448a. Recognisance imposed by Court of Appeal — 
Breach of — Restoration of original sentence.] 

— K. V. Wood (1930), 22 Cr. App. Rep. 128, 
C. C. A. 

5448b. Offence of different character 

from original offence — Imposition of fresh 
recognisance.] — R. v. Gore (1930), 22 Cr. 
App. Rep. 129, C. C, A, 

5452. Add, Annotations : — Apid. Freeborn v. Leem- 
ing (1925), 89 J. P. 179. Refd. Morriss v. 
Winter, [1930] 1 K. B. 243. 

5458. Add. Amioiation : — Refd. Lewis v. Guest, » 
Keen & Nettlefold, Watkins v. Same, Tucker 
V. Same, Ingram v, Crawshay (Cyfai-thfa) 
(1927), 96 L. J. K. B. 664. 

5466a. Prevention of Crimes Act, 1871 (c. 112), 
s. 20 — Attempted burglary.] — R. v. Bates, 
No. 6a, ante. 


PART XIII. SECT. 6. 

k i. — — Conviction for asoauU — May 
he aenicneed to ujhijndno,] — MacKat v. 
Lamb. [1023] 8. 0. (J.) 16.— SCOT. 

q i. •h-Re R. i?. Siann 

(1926). 47 Can. Grim. Caa, 77; 37 
B. C. II. 275.— CAN. 


(aliaa Wono Wa) (B. C.), 11928 J 3 
W. W. li. 232 ; 50 Can. Crim. Coe. 
182.— CAN. 


f ill. Notice of motion must be 

given to aureties.)r-~Ii. v. Runnbii, [19281 
I W. W. It. 921 ; 22 Sask. L. H. 478.— 

CAN. 


PART Xlll. SECT. 8. 


f i* Given after Hlegal arrest .} — 

Tt. V. Holtkbb, Re Levine & Ptzbr 
(M an.). [19281 3 D. L. R. 222 ; [1928] 
1 W. W. R. 910 ; 49 Can. Crim. Cas. 
352.— CAN. 


f U. Appeal re-opened— No 

direction as to person to tcAom sur- 
render to be mode.]— R. v. Wah Luko 


f jy, Whether discretion in court 

to refuse application .] — On an applica- 
tion on benalf of the Crown for the 
estreat of a recognisanco of bail under 
Crown Suits Act, 1008, s. 5, the ct., 
on proof of the particular case, is 
bound to estreat, leaving the person 
afleotod to tbo remedy provided by 
sect. 7 of the Act . — Re King & Soott, 
[1931] N. Z. L. R. 162.— N.Z. 
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PART XIII. SECT. 10. SUB-SECT. 1. 

k i. .1 — Pltf., after con- 
viction for manslaiightor, began an 
action tor possession of premises in 
which she & her husband, deft., lived, 
the property standing in her name & 
being K^glatered under Real Property 
Act : — field : there was no disability or 
incapacity of bringing the action, by 
virtue of Forfeiture Act, 1870 (c. 23). — 
Zawojowbka V , Zawojowbka (Mao.), 
[1922J 3 W. W. R. 492.— CAN. 

PART XIlI, SECT. 11, SUB-SECT. 2. 

sq. Previous conviction — Second 
offence not identical — B<dh included in 
one section .) — Under Liquor Act. 1925, 
1924-25, c. 53, a person convicted lor 



Cues 5478a — 6628. English and Empire Digest Supplement, 


5478a. .] — (1) In order that a person may be 

convict^ under Larceny Act, 1916 (c. 60), 
8. 28 (2), of being found by night having in 
his possession witho\it lawful excuse imple- 
ments of housebreaking’*, it must be proved 
that he was found by night, in possesdon by 
nisrht, of housebreaking Implements. I’he 
hndizig & the possession must both be by 
night, &> the possession must be possession 
by a free man. 

(2) Where a person has pleaded ** Not 
guilty ** to an mdictment Sc is about to 
stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors. 


will have to try him, to another indictment 
which recites a previous conviction, — R. v. 
Harris (1924), 94 L. J. K. B. 164 ; 132 
L. T. 672 ; 89 J. P. 87 ; 41 T. L. B. 206 ; 
27 Cox, 0. 0, 746 ; 18 Cr, App, Rep. 167, 
0. C. A. 

5481a. .1 — Qu , : whether in an indictment 

in whicn it is necessary to allege a previous 
conviction under above sect., the f^t that 
at the same time prisoner was convicted of 
being a habitual criminal should be alleged. — 
R. V. Westfall (1928), 21 Or. App. Rep. 40, 
C. 0. A. 


Part XIV. — Appeal to Court of Criminal Appeal. 

5528. Add. Annotation: — Refd. R. v. Birch 5528. Add. Annotation: — Consd. R. v. Parkin 
0924), 93 L. J. K, B. 38,5. (1928), 20 Or. App. Rep. 173. 


any one of the acts which a. 78 deoJares 
to be offeucea & who ia subsequently 
convicted for another of such acts is 
erullty of a second offence even though 
the two offences are not exactly of the 
same kind. — H, v. Pollakd (Sask.), 
[1928] 4 D. L. R. 623; fl9281 3 

W. W. K. 78 ; 50 Can. Grim. Cos, 157. 
—CAN. 

•r. Under repealed Act .] — 

** Previous conviction ” in Govern- 
ment Liquor Control Act, 1928. c. 31, 
s. 178, means a conviction under that 
Act, & does not refer to convictions 
under prior Acts now repealed. — H. 
V. liiCEBERG (Man.). f1929) 1 D. L. R. 
220 ; 50 Can. Crlm. Caa. 387 ; I1928J 
3 W. W. R. 534.— CAN. 

st. Interval hettreen proaentlions 
longer than period limited for proaecu- 
timis under A(d. 1 — Er p. Woods (N. S.), 
11928] 2 D. L. 11. 771 ; 49 Can. Crim. 
Cas. 141.— CAN. 


PART Xni. SECT. 11, SUB'SECT. 4. 

b i. .J — A document headed 

“ Certificate of Conviction ** & pur- 
porting: to be a copy of a conviction 
under Manitoba Temperance Act, 
1924, is not proof, under s. 151 (4) of 
Govt. Liquor Omtrol Act, 1928, of a 
conviction under tbe former Act. — 
F. r. Riceberg (Man.), 11929] 1 D. L. R. 
220 ; 50 Can. Crira. Cas. 387 ; [1928] 
3 W. W. R. 534.— CAN. 


PART Xin. SECT. 11, SUB-SECT. 6. 

55041 a. .] — Deft, was con- 

victed of a second offence ^igainst 
Liquor Licence Act, the only evidence 
of the pievioufl conviction being the 
production of a oortlflcate under the 
Act, from which It appeared that a 
person of the same name & address an 
deft, had been previously convicted 
before the same magistrate : — If eld : 
the evidence was sufficient.— R, v. 
Atkinson (N.S.) (1910), 44 N. S. R. 
.521 ; 9 B. L. R. 212.— CAN. 


PART XIV. SECT. 1. SUB-SECT. 1. 

ti. .) — An appeal lies to the 

Supreme Ct. of Canada under Criminal 
Code, H. 1 024, read with sect. 1 01 3, only 
where a dissenting opinion has been ex- 
pressed by a member of the ct. of appeal, 
upon a question which that ct. deems a 
question of law& pursuant to its direc- 
tion.— Davts v. R., [1924] 4 D. L. R. 
843 ; [1924] S. C. R. 522.— CAN. 

t li. —— .]-~R. V. De Bertoli, [1927 5 
3 D. L. R. 193 ; [1927] S. O. R. 454 i 
48 Can. Crim. Cas. 118.— CAN. 

a i. ,] — R. V. Boak, [1926] 

S. C. R. 481 ; 46 Can. Crim. Cas! 164:— 
CAN. 


a ii. — .3 — Gordttta v. R., 


[1927] 2 D. L. R. 577 ; [1927] S. C. R. 
80 47 Can. Crim. Cas. 164. — CAN 

a iii. .] — Babre v. R., 

[1927] 2 D. L. R. 1097 ; [1927] S. C. R. 
284 ; 48 Con. Grim. Cas. 91.— CAN. 

a iv. .] — Howlbt v. R., 

[1927] 3 D. L. R. 265 ; [1927] S. C. R. 
629 ; 48 Can. Crim. Cas. 139.— CAN. 

a V. .] — Cardin AX. v. R., 

[1927] 4 D. L. R. 325; [1927] S. C. H. 
541 ; 48 Can. Crim. Cas. 243.— CAN. 

a vi. .] — The general appellate 

JuriadloUon of the Supremo Ct. of 
Canada is confined to civil matters ; to 
fomid an appeal to the ct. in any 
criminal matter, resort must be bad to 
some special statutory provision 
enaettsd by the Dominion Parliament, 
Save for the special case provided for 
by sect. 1025 of the Criminal Code, the 
only right of appeal to the ct. in any 
criminal cause is that conferred by 
sect. 1023. For an appeal to come 
within sect. 1023, the conviction must 
have been affirmed by the ct. below & 
there must have been dissent by some 
member thereof on a question of law. — 
Steinberg v. R.. [1931] 8. C. R. 421 ; 
4 D. L. K. 8 ; 56 Can. C. C. 9.— CAN, 

B vii. .] — ^An appeal from the 

judgment of Appellate Dlv. Ont. 
affinning applt.*8 conviction for steal- 
ing was dismissed, on the ground that 
then' was no jurisdiction to hear the 
appeal, tbe questions raised, on 
which there was dissent in tbe Appel- 
late Div., being all questions of fact, in 
regard to which there was no right of 
appeal to this ct. Assuming that the 
quesUoTi whether there was any 
evidence to support a conviction should 
be deemed a question of law, yet the 
question whether the proper inference 
has been drawxi by the trial judge from 
facts established in evidence, is not a 
question of law but one of fact. — 
Gauthier v. R., [1931] 8. C. R. 416 ; 4 
D. I., R. 582 ; 56 Can, C. C. 113.— CAN. 

aviii. Conflict of jvdginents .] — 

Applt. was an iiisolvent trader & had 
iHjen convicted under sect. 417 c Cr, C. 
for not having kept proiMsr books of 
account. Application for leave to 
appeal under sect. 1025 Cr. C. was made 
on the ground that, inasmuch as 
sect. 417c Cr. C. was alleged to have 
been virtually abrogated by sect. 19,3 
of Bkpey. Act subsequently enacted, 
the decision of the appellate ct. In 
affinning the conviction failed to apply 
the principle of law that a subsequent 
statutory enactment has the effect of 
abro^ting an anterior enactment 
w'hicn is Inconsistent with It ; &, at tbe 
hearing, counsel for appot. cited three 
judgments which were alleged to be in 
conflict with the above decision : — 
Held: the application for leave to 
appeal should be dismissed as the 
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judgments cited were not i-endered 
“ in a like case ** & by an other ct. 
of appeal ” within the provisions of 
sect. 1025 Cr. C. ; they were not in 
conflict with the decision Intondod to 
be appealed from : the appe^llate ct. 
liad clearly admitted the principle of 
law above cited ; but it had held that 
sect. 193 of the Bkpey. Act was not 
inconsistent with tbe provisions of 
sect. 417e (^r. C. — Liebt.ing v. R., 
[1932] S. C. ii. 101 ; 11932] 1 D. L. K. 
232.— CAN. 

a ix. .1 — The provisions 

of sect. 1025 of tbe Criminal Code, 
giving right of appeal to the Supreme 
C^. of Canada, upon leave to appeal 
being granted, “ if the judgment 
appealed from conflicts with the judg- 
ment of any other ct. of appeal,” 
must bo taken to refer to cts. within 
the jurisdiction of the Dominion 
Parliament & not to cts. outelde the 
Canadian territory. — A iu’ADI r. U.» 
11932] S, O. 11. 158 ; [1932] 2 D. L. R. 
429. -CAN. 

ax. Pirn of autrefois conHct.] - ~ 

R.. V. Baxlard, 11932] 4 D. L, U. 461. 

- CAN. 


00 i. Effect of repeal of pro- 

visions for stating case peilding appeal. ] 
— Where the trial judge reserved a 
case for the ct., but before It came on 
for argument, the sects, of the Code 
allowing a stated case were repealed, 
& the ot. set aside the conviction 
& ordered a new trial : — Held : the 
amendment of the Code did not abro- 
gate the rights possessed by prisoners 
on the date when they were convicted, 
but such rights must be determined 
imder the old & not under the new 
provisions of the Code, which were not 
then in force. — R. v. Taylor & Young 
(1924). 41 Can. Crim. Cas. 212; 56 
N. S. R. 600.— CAN. 


kk I. .1— R. 1?. Cowell (Sask.) 

(1928), 60 Con. Crim. Cos. 381.— CAN. 

kk IL .] — R. V. WiooiNS (N. B.) 

(1928), 60 Con. Crim. Cas. 193.— CAN. 


kk ill. Evidence to mipport con- 

viction.] — R. V . Fletcher & Pinel 
(1930), 64 Can. C. O. 116.— CAN. 

sd. Jury iUegally constUuied — Ztcave 
of Court of Appeal necessary.] — R. v. 
Boak, [1926] 3 D. L. R. 887 : [19251 
H. C. R. 525 ; 44 Can. Crim. (5as. 218. 
—CAN. 

■e. After dismissal of information — 
Failure of informant to appear.] — The 
right of appeal given by Criminal Code, 
B, 749, af^nst the aismlssal of an 
information or complaint does not 
exist when the dismissal Is due to the 
oomplidDant’s or informant’s failure 
to appear. — GHirrERMAN t>. Ralph 
(S ask:); [1928] 2 W. W, R. 631 ; 50 
Can. Crim. C)as. 282. — UAN. 



VoL XIV. — CriBiinal Law. Cases 6S28a — S570b< 


5528a. In what ciroumstance8.1^>-R. v, 

Pabkin (1928), 20 Or. App. Rep. 173, C. 0. A. 

5532. Add* Annotation : — Held. JRe Pitts, Cox v‘ 
Kilsby, [1931] 1 Ch. 646. 

5584. Add. Annotation : — Reid. R. v. Cope (1925)* 
94 L. J. K. B. 602. 

5535. Add. Annotation: — Reid. R. v. Teesdale 
(1927), 91 J. P. 184. 

5536a. .] — The ct. will not review a 

summary conviction of an incorrigible rogue, 
but it mh insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence. — R. v. Dean (1924), 18 
Or. App. Rep. 133, C, 0. A. 

AnnotaUrmH: — Refd. R. v. Cope (1925), 94 L. J. K. B. 662; 

R. V. Oadwell (1927), 20 Cr. App. Rep. 60. 

5536b. .] — The machinery of Vagrancy 

Act, 1824 (c. 83), must not be used merely 
because a crime is suspected, but the legal 
evidence to establish it fails. Sentence 
reduced. — R. v. Oadwell (1927), 20 Cr. App. 
Rep. 60, C. C. A. 

5542a. Good defence in law.] — R. v. Griffiths, 

No. 603.5a, ante. 


V. Lambert (1926), 19 
Cr. App. Rep: 131, 0. C. A. 

5550. Add. Annotaiion : — Consd. R. v. Smith, 
[1925] 1 K. B. 603. 

5550a. .] — R. v. Smith, No. 1810b, ante. 

5554a. Order lor payment ol compensation — For- 
feiture Act, 1870 (c. 23), 8. 4.1 — There is an 
appeal to the Ot. of Criminal Appeal against 
an order made under above sect., for the 
payment of compensation by a person con- 
victed of felony to a person aggrieved by 
loss of property suffered by him through the 
felony, because by the sect, such compensa- 
tion constitutes & is enforceable as a judgment 
debt, & is therefore a “ sentence ** within 
Criminal Appeal Act, 1907 (c. 23), s. 21. — 
R. V. Jones, [1929] 1 K. B. 211 ; 98 L. J. 
K. B. 174 ; 140 L. T. 144 ; 21 Cr. App. Rep. 
69; 28 Cox, C. 0. 672, C. C. A. 

5570a. .] — R. v. MacWilliam (1928), 21 Cr. 

App. Rep. 31, C. 0. A. 

5570b. Computation ol time -Whether Sunday 

included.] — For the purpose of the statutory 
notice of appeal Sunday is not a dies non . — 
R. V. Greville (1929), 21 Cr. App. Rep. 108, 
C. 0. A. 


if. OhjcciioiL to transcript of evidence — 
Translation .] — Part of tn<* evidence on 
a charjre of murder was prfven in Irish, 
which was translated Into Enfirllsh, so 
that It mlfrht be understood by the 
judfire, the Jury, & others concerned 
in the case. This evidence was not 
olflelally recorded in Irish as erlven, but 
only ns it was translated into English, 
& ohJootiOD to the transcript was taken 
on behalf of the accused, who sought 
leave to amend their notices of applica- 
tion for leave to appeal (which had 
already be+sn served) by including this 
objection : — Held : as it is not an 
essential requisite for the purpose of 
an application for leave to appeal to 
have a coraplet-e transcript or any 
transcript of the evidence before the 
ct., the ct,, being satisfied that the 
transcript of the note of the 
interpreter’s rendering of the evidence 
was a completely accurate record 
& fully adequate for the purpose of 
disposhog of the applications for leave 
to appeal. Sc having regard to all the 
facts, refused to allow the notices of 
application tor leave to appeal to be 
amended. — A.-G. e. Joyce, A.-G. v. 
WAL8H. [19291 X. R. ,026.— IR. 

•g. To county court — Under Summary 
Convictions Act — Whether trial de rioro.l 
— R. V. Laukikntk (B. C.). [1928] 3 
W. W. R. 265.— CAN. 


5528 I. Certificate granted — Only 
where judge has douht on case .] — The 
trial judge must have an opinion or 
belief of the fitness of the appeal upon 
questions of fact or mixed questions of 
law &: fact Involved ; the burden on 
him would appear, therefoi'e, to be 
greater than if he were asked to grant 
leave to appeal. — R. v. Payette, 
[192611 D.L.R. 112; [1924] 3 W. W. R. 
863.-~CAN. 


5528 il. Form of certificate .] — A 

oertificate stated generally that the 
case was a fit one for appeal : — Held ; 
not such a certificate as 13 &; 14 Geo. 5, 
c. 41, contemplated. — R. v. Scott & 
Wtluamhon (1924). 56 O. L. R. 826; 
48 Can. Orim. Gas. 364.— CAN. 


5528 ill. Whether applicable, to trial 
wUhfnii jury.y—TX, v. Tews. J1926J 1 
W. W. R. 321 ; 45 Can Trim. Cas. 
116 ; 22 Alta. L. R. 161.— CAN. 

•h. No forjnal conviction before court.] 
—On an appeal from a summair con- 
viction imaer the Government Liquor 
Act. B. S. B. a, 1924, c. 146 HeW .• 
applt. was not deprived of his right to 


appeal by the fact that on the opening 
of the appeal no formal conviction had 
yet been drawn up Sc returned to the 
ot. ; nor by the fact that the fine & 
costs Imposed by the magistrate & 
paid by applt. had been remitted by 
the ma^trato to a government depart- 
ment & were not in his possession when 
the notice of appeal was served on hini. 
— R. t?. Kamway (B. C.). [1929] 3 
W. W. R. 165 ; 62 Can. Crim. Cas. 188. 
—CAN. 


PART XIV. SECT. 1, SUB-SECT. 2. 

ai. ,] — ^Whon' it was for the trial 

judge to decide whether prisoner’s 
explanation could reasonably be true, 
ii: it was to be assumed from the foot 
of his findiug prisoner guilty that he 
thought it could not reasonably be 
true, in which the ct. concurred ; — 
Held: not the function of the ct. to 
retry the case. — R. v. Ck>OKE (1923), 67 
N. S. R. 362.— CAN. 

-sk. Meaning of conviction .] — A con- 
viction, at common law, in strictness, 
consists of verdict. Judgment, & 
sentence. The w’ord, however, is ‘Some- 
times used as meaning the verdict of a 
Jury &, at other times, the sentence of 
the ot. CMminal Procedure Code uses 
the word in both senses. The meaning 
of the word “ conviction ” in «ect. 
439 (6), in relation to a case like the 
present, limits the accused to impugning 
the judgment of the ot. which sen- 
tenced him. — Superintendent Sc Re- 
membrancer OF Legal AFFAiim, 
Bengal v. Jnanendra Nath Ghosh 
(1929), I. L. R. 56 Calc. 1145.— IND. 


PART XIV. SECT. 1, SUB-SECT. 3. 

0 i. What is — Not sentence for 

rape.] — R. o. De Young, R. v. Lid- 
DTARD, R. V. Darling (1927), 47 Can. 
Crim. Cas. 207 ; 60 O. L, R. 166.— CAN. 

tl. Jurisdiction of Supreme Court of 
Canada — 2’o hear appeal from addition 
Jo sentence by lower court .] — There Is 
no Jurisdiction in the above ct. to 
entertain an appeal against an addition 
to sentence by appellate ots., as under 
Criminal Code. a. 1024, the right of 
appeal is restricted to an appeal against 
the affirmance of a oonviotion. — Gold- 
hammer V. R., [1924] 3 D. L. R. 1009 ; 
[1924] S. C. R. 290 ; 6 0. B. R. 129.— 
CAN. 

•m. Leave to appeal — Adequate 
reason must be sluA/m.] — R. v, HABin?ON 
(Ont.) (1929). 52 Can. Crim. Caa. 310.— 


PART XIV. SECT. 2. 

5566 i. Discretion of court.] — 

Tt is not the practice of the t5t. of 
Oimlnal Appeal to entertain any 
application for an extension of time, 
whether to apply to the trial judge for 
a certificate for leave to appeal, or to 
give notice of appeal, or to give notice, 
of application for leave to appeal. If 
appet. does not, at the time of applying 
for such extension of time, show that 
he proposes te rely upon grounds of 
appeal, or grounds for applying for 
leave to appeal, which ore grounds 
such as can be entertained by the ct. 
in the exercise of Its statutory juris- 
diction.— A.-G. r. M'Gann, [1927] 
I. R. 503.— IR. 

sn. Notice of appeal defective .] — 

R. V. Moyle (Out.). [19271 3 D. L. R. 
639 ; 47 Can. Orim. Cas. 349.— CAN. 

so. Under Criminal Code, a. 750.] — 
K. V. Norman (Ont.) (1923), 49 Can. 
Crim. Cas. 105.— CAN. 

sp. .] — R. V. Fraser (P, E. I.), 

[19281 1 D. L. R. 803 ; 49 Can. Crim. 
Cas. 189.— CAN. 


sq. .] — R. r. Wenn (Ont.) 

(1928), 49 Can. Crim. Cas. 401.— CAN. 

sr. Under Crimin/d Code, s. 7h0 (6).] — 
R. V. Boutilier (N. S.) (1928), 60 
Can. Crim. Caa. 186. — CAN. 


f 1. Want of means .] — On 

an application for an extension of 
time \^tbln which to appeal, which 
was not made until six months after 
conviction: — Held: (1) want of means 
was not a sufficient ground on which 
to base the application ; & (2) in view 
of tne delay in applying, very 
exceptional circumstances would have 
to be established before the ot. would 
be justified in granting the applica- 
tion. — R. V. Sunderland & Sunder- 
land (1927), 28 S. R, N. S. W. 26.— 
AUS. 

f 11. After removal to peni- 

tentiary — Special reasons must be 
shoum.]— R. V. SroTT, [19291 1 D. L. R. 
842 ; 1 W. W. R. 320 ; 51 Can. CMm. 
Cas. 104 ; 24 Alta. L. R. 42.- CAN. 


St. Application for — To whom made.] 
— When the Ct. of Appeal is sitting an 
application under sect. 1018 (2) of 
too Criminal Code for an extension of 
the time for an appeal should be made 
to the ct. Sc not to a Judge thereof in 
Chambers. — R. v. Harry Chow (B. C.), 
[1929] 1 W. W. R. 270.— CAN. 
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Cases 5570 — 56 i 8 a. English and Empirb Digest Supplement. 


5572. Add. AnnottUion Refd. B. v. Pot-ter (1»27), 

20 Or. App. Eep. 55. 

5574a. Registrar must be informed at 

earliest possible moment.] — When leave is 
sought to add new grounds of appeal they 
sho^d be communicated to the registrar at 
the earliest possible moment. — R. r. Hodo- 
SON (1924), 18 Or. App. Hep. 7, 0. C, A. 

5577a. .] — Substantial particulars 

of misdirection, &; of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal. — R. v, 
Oaiens (1927), 43 T. L. 11. 456 ; 20 Or. App. 
Rep. 44, C. 0. A. 

5577b. Supplementary grounds — When 

allowed.] — R. v. Pouter, No. 3137a, ante, 

5579. Add, Annotation : — Consd. R. v. Van Dyn 
(1932), 23 Or. App. Rep. 160. 

5581a. .] — Only in special circumstances will 

the ct. allow the abandonment of a with- 
drawal of a notice of appeal. — R. v. Van 
Dyn (1932), 76 Sol. Jo. 112 ; 23 Or. App. 
Rep. 150, 0. 0. A. 

5585. Add, Annotation : — Refd. R. v, Thompson 
(1925), 18 Or. App. Rep. 167. 

5585a. .] — An applt. may only in exceptional 

circumstances consent by counsel to be 
absent. — R. v, Thompson (1925), 18 Or. 
App. Rep. 167, C. 0. A. 

5595a. Appellant not entitled to be heard — When 
represented by counsel.] — R. v, Chung Yi 
Miao (1928), 21 Or. App. Rep. 56, 0. 0. A. 

5595b. No argument heard — Appeal pro forma as 
condition precedent to appeal to House of 
Lords.] — 11. V, Inman (1929), 21 Cr. App. Rep. 
159, C. 0. A. 

5596a. Official transcript of Jud^ent at trial — 
How far binding.] — The ct. is bound by the 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 
— H. V, Martin (1927), 20 Cr. App. Rep. 
103, C. C. A. 

5604. Add, Annotation : — Refd. R v. Porter (1927), 
20 Cr. App. Rep. 55. 

5605. Add, Annotation: — Refd. R. v. Porter (1927), 
20 Cr. App. Rep. 55. 

5605a. Application to three Judges— Reference to 
larger court.] — R. v. Chapman (1931), 23 
Cr. App. Rep. 45, O. C. A, 

5607a. .] — In each of the following casos-^ 

(1) a convict under sentence of penal servi* 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment h Hogging who appeals only 
against the flogging ; (3) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation ; (4) a prisoner under con- 

current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoner under one sentence 


who appeals only against a sentence con- 
secutive thereon — the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), 8. 14, & should be treated as such 
pending the determination of his ^peal. — 
R. V. Boss, R. V. Friend, R. v. Beattie, 

B. V. Llewellyn, R. v. Young (1924), 131 
L. T. 26 ; 88 J. P. 90 ; 40 T. L. R. 017 ; 
27 Cox, C, 0. 016 ; 18 Cr. App. Rep. 55, 

C. C. A. 

5616a. ^.] — In a proper case, especially 

with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to wpeal against sentence, & may 
thereupon deal with it as such. — ^R. v. Towers 
(1929), 21 Or. App. Rep. 74, 0. 0. A. 

5624a. .] — V^ere an application has 

been adjourned for allegations by applicant 
to be investigated, the ct. may exception- 
ally on the hearing of the application allow 
the time of custody to run for sentence. — 
R. V, Bykes (1930), 22 Or. App. Rep. 84, 
C. C. A. 

5628a. Consecutive sentences — One quashed.] 

— (1) When consecutive sentences have been 
passed on two convictions & the ct. 
quashes one of them, it may allow the 
sentence for the other to run from the date 
of conviction. 

In summing-up larceny & obtaining credit 
by fraud must be carefully distinguished. — 
R. V, Lee (1930), 22 O. App. Rep. 85, 
C. C. A. 

5628b. Fresh evidence heard — Appeal dis- 

missed.] — R. V, Medcraft (1931), 23 Cr. 
App. Rep. 116, 0. C. A. 

5628c. Sentence of penal servitude — Sentence 

of preventive detention set aside.] — R. v, 

Tauman (1931), 23 Cr. App. Rep. 125, 
C. 0. A. 

5629a. Sentence runs from session In which con- 
victed — Although passed In later session.] — 
Sentence generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it may be passed. — ^R. v, Roberts 
(1929), 21 Or. App. Rep. 69, C. 0. A. 

5629b. No power to antedate beyond com- 

mencement of sessions.] — Sentence cannot 
be antedated beyond the first day of the 
sessions in which it is inflicted. — R. v, 
Crockett (1929), 21 Cr. App. Rep. 164, 
C. C. A. 

5629c.. .] — The ct. below cannot ante- 

date a sentence before the first day of the 
sessions. — R. v. Hatch (1930), 22 Cr. App* 
Rep. 83, C. C. A. 

5629d. Sentence ordered to run from passing of 
sentence — Abnormal delay In preparing trans- 
scripts for court.] — R. v, Meyrick, R. v, 
Ribupfi (1929), as reported in 21 Or. App. 
Bep. 94, 0, 0. A. 

5643a. .] — R. v, Turkington, No. 6965a, 

post. 


part XIV. sect. 8. 

8672 m. .1— 7i!e Tl. v, 

LrBlano, 119281 1 D. L. R, 539 ; 49 
Can. Crim, Cas. 136. — CAN. 

PART XIV. SECT. 5, SUB-SECT. 1.— A. 

6630 V. .] — The ct. hearing an 

appeal is not warrantxid in weighing 
probabilities & substituting its viow 
for that of the Jury, to which the 
greatest weight must still be given. — 


R. fj. De Bruor, (19241 4 D. L. R. 496 ; 
65 O. L. R. 607.— CAN. 

6630 vl. .1— R. V, Burke (1924), 

44 Can. Grim. Cas. 206. — CAN. 

PART XIV. SECT. 6, SUB-SECT. 2.— A. 

6666 I. /naanay.l— At the trial 

of accused for murder there was. In the 
ct.'s oulidon, evidence which, had the 
point been taken, would of neoesaity 
nave raised In the mind of the trial 
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Judge a doubt whether accused waa 
then, on aooount of Insanity, oapable 
of conducting his defence : but ihe 
point was not brought to the atteutiun 
of the trial Judge, Hl the course pre- 
scribed by CMmlnal Code, s. 967, was 
not adopted : — Held : the omission 
of counsel ought not to deprive accused 
of the right given him by the sect. & 
new trial directed. — R. v, WiLUAAfs, 
[19291 1 D. L. R. 843 ; 60 Can. Crim. 
Cas. 230 ; 63 O. L. R. 191.~0AN. 
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5678a. The ct. wfll, if it thinks fit, 

hear a plea of insanity even though it was 
not raised at the trial. — ^R. v. Canham (1925), 
18 Cr. App. Rep. 163, 0. 0. A. 


5789a. 8, P. R. Hatch & &mim (1928 j, 20 Or. 
App. Rep. 181, 0. 0. A. 

5783a. Not evidence of appellant.] — R. v, Hed- 
CRAFT (1931), 23 Cr. App. Rep. 116, C. C. A. 


PART XIV. SECT. 6, SUB-SECT. 2.-~C. 

•b. OfiMtion to coanirtion on ground 
of defect in ^ informcttion,]—li, v, 
Botmt-IBB (N. S.) (1928), 60 Can. Grim. 
Caa. 186.— CAN. 

PART XIV. SECT. 5, SUB-SECT. 8. 

£ I, What amovnta to,] — Tho 

trial Judfire proparod, two or three 
months after the trial, a cortiftoato 
containing a niunbor of stntomonts 
made by him in answer to a oorro- 
sponding number of objections to his 
charge which formed the grounds of 
appeal & stating, according to his 
recollection, that in fact his direction 
was precisely tho contrary of that 
reported : — TIeld : snch certifleato of 
the trial Judge was hot a report Avlthin 
sect. 1020 Ci'iminal Code: it did not 
contain tho Jutlgo*8 “ nottjs of tho trial ** 
nor was it a ** report giving his opinion 
upon the caso or upon any point arising 
in the case/’ — B abon v. R., [1930] 
a. O. R. 194 ; 2 D. L. R. 946 : 53 Can. 
C. C. 154 ; revsg. 47 Quo. K. B. 371.— 
CAN. 

PART XIV. SECT. 6, SUB-SECT. 1. 

sd. In Ireland.] — Practice & pro- 
cedure, 08 to applications to allow fresh 
evidence on appeal, laid down by tho 
Ct, of Criminal Appeal. — A.-G. v. 
M*Gann, [1927] T, R. 503.— IR. 

PART XIV. SECT. 6. SUB-SECT. 2. 

af. Conviction imvTover — Claim to 
(mbstitvte sentence for lesser offence — 
Leave to obtain further evidence — Con- 
fined to lesser offence.] — Whore on an 
appeal from a conviction for imlaw- 
fuDy having carnal knowledge of a 
girl 14 years of age. it appeared that 
the accused had not been properly 
convicted, but there being no majority 
of the ct. in favour of dli*ecting a new 
trial, tho Cro’wm asked tho ct. to pro- 
ceed under Criminal Code, s. 1910 (2), 
& substitute a sentence for ln<iecent 
assault, whereupon tho ac<msed’s 
counsel moved for leave to obtain & 
present new evidence from one Z., 
who would have been a compellable 
witness at the trial : — Held : such leave 
should bo granted, the additional 
evidence to bo confined to tho charge 
of indecent assault, & the beculug of 
the appeal should stand over until 
further order, &. In the meantime, 
the evidence of said witness should bo 
taken before the registrar of the 
Supreme Ct. & ff»rwnrdod by him to 
the registrar of the Ct. of Appeal. — 
R. V, Shumabin (B. C.), [1928] 1 
W. W. R. 300.— CAN. 


PART XIV. SECT. 6. SUB-SECT. 3. 

6740 ill. .1 — An application must 

be refused, whore the person whom it 
was sought to ockU had been present in 
ct. at the time of the trial & available 
to bo called by accused or his counsel 
if they dei^d to do so. — H. v. Obonax 
(1924), 41 Can. Crlm. Gas. 320; 57 
N. S. R. 26.— CAN. 

6766 ii. .] — The defenoo having 

been i)ermitted for the purpose of 
seouriiig a new trial to read tne affidavit 
of one who it contended should have 
been called as a witness by tne prose- 
cution : — Btdd : the omission to call 
such witness did not result in such a 
misoarrlage of Justioo, or the possibility 
of It, as to warrant a now trial. — R. v. 
Gallaghbr, [19241 4 D. L. R. 1059 ; 
3 W. W. R. 857.— CAN. 


6766 ill. J— R. V, Chow Kek 

(1929), 42 B. 0, R. 67.— CAN. 


•t. Mo opportunity of cross-examinino 
former witness on statement at irkd .] — 
R. V. Vyb (1925), 44 Can, Crlm. Cas. 
249 ; (1926) 3 W. W. R. 100.— CAN. 


PART XIV. SECT. 6, SUB-SECT. 4. 

sv. Evidence material dt relevant to 
show verdict wronaA — The purpose of 
the oti in allowing appU. to lead 
additional evidenco under Oiminal 
Appeal (Scotland) Act, 1920, s. 6 (5), 
is to give him an opportnnity of show- 
ing tliat the verdict was pronounced 
in the absence of matter material & 
relevant to lead to a contrary result. — 
Slateb V. H.M. Advooatu, [1928] 
8. C. (J.) 94.— SCOT. 

PART XIV. SECT. 6, SUB-SECT. 6. 
m. Read now ** 6798 !.»• 

6798 il. .1 — R. V. Hdbley 

(1926), 67 N. S. R. .637.— CAN. 

5798 ill. Evidence not incom- 

patible with evidence at trial.] — R. v. 
Adore (1930), 54 Can. C. C. 211.— 
CAN. 

PART XIV. SECT. 7, SUB-SECT. 1. 

p 1. Criminal Appeal (Scotland) 

Act, 1920 (c. 16).] — The Ct. of Criminal 
Appeal is not a ct. of review in the 
sense in which that term is used in 
civil procedure ; it cannot upset a 
verdict merely because It disagrees with 
tho view either of tho evidence or of 
the credibility of the witnesses on 
which It proceeded ; It cannot interfere 
unless it thinks the verdict unreason- 
able. Tho test of unreasonableness 
is similar to that applied to verdicts 
obtained in civil Jury trials, viz., was 
tho verdict so flagrantly wrong that no 
r(‘asonable Jury, acting honestly under 
proper direction, conla have given it. — 
WEBB V. II .M. Advocate, [19271 
S. C. (J.) 92.— SCOT. 

p ii. .] — Held: an appellate 

ct. could not, under Criminal Code, 
s. 1016 (2), substitute for the con- 
viction under s. 406 a conviction under 
8. 406. — It. V. LERO0X, 11928] 3 

D. L. n. 688 : 60 On. Crim. Os. 52 ; 
62 O. L. R. 336.— CAN. 

p iii. .1 — Applt. was tried for 

murder by intentionally causing the 
death of another native. He was con- 
victed by the Additional Sessions Jud^ 
& four assessors of culpable bon^cido 
not amounting to murder, & was 
sentenced to a term of rigorous imprlson- 
meut, Tho Govt, applied for a revision 
of the Judgment, & the High Ct. altered 
the conviction to one of murder & 
sentenced the applt. to death : — Held : 
on an application for rovtsion, as dis- 
tinguished from an appoiil, the High 
(Jourt had no Juriwiictlon to convert 
tho finding of an acquittal of mivdor 
Into one of conviction & to sentence 
the man to death. — Kisiian Sinoh v. 
R, (1928), 44 T. L. R, 690, P. C.— 
IND. 

p iv. .]_R. V. Riwmy (1930), 53 

Can. C. C. 196.— CAN. 

p V. .1 — R. V. Henderson 

(1929), 1 M. P. R. 277.— CAN. 

q i, .] — On an appeal, from a 

conviction for theft, based on tho 
ground that a statement made by tho 
trial Judge when imposing sentence 
indioated that he entertained reason- 
able doubt of tho accused’s guilt : — 
//eld : taking tlie Judgment as a w'holo, 
tho contention coiild not bo supported, 
& the appeal should be dismissed. — R. 
V. Walker, 11931] 1 W. W. R. 684; 65 
Can. C. C. 102 ; 25 Alta, L. R. 336. -CAN. 

b 1 . .}— Deft, was tried on an 

Infliotment charging commission of an 
offence & was oonviotod of an ** attempt 
to commit ** that offence : — Hehl : the 
dvidenoo was sutfioient to sustain the 
verdict, Si his appeal must be dismissed. 
— R. V. Ging (1924), 57 N. S. R. 196. 
—CAN. 

bu, ,] — Where accused la 
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charged with having committed a crime 
al a named place in a named county 5c 
province, & a place with such name is 
referred to In the ovldenoo at tho trial, 
tho fact that there i« nothing in the 
ovidenoe to show that the place is 
within such ooimty or pro Vince: — Held : 
not such an omission as to give ground 
for an appeal. — R. v. Payette, [1925] 
1 D. L. R. 112 ; [1924] 3 W. W. R. 863. 
—CAN. 

b Iii. .1 — Where the Oown’s 

case was founded on the evidence of a 
very young child, who contradicted 
herself on the vital point in the trial, & 
on several minor matters : — Hetd : a 
conviction founded on such evidence 
could not be sustained. — R. v. Oirone 
(1925), 34 B. C. R. 5 >4.— CAN. 

b iv. .1 — R. V. McKenzib (1926), 

58 N. S. R. 464.— CAN. 

b V. . 1 — I'indings of tho ct. or a 

jury on questions of fact are only to be 
set aside where the findings are obvi- 
ously Sc palpably wrong, or are un- 
reasonable & cauQot be supported by 
(ho evidence. — R. v. M. (li)26), 46 Can. 
Crlm. Cas. 80: 58 N. S. H. 512.-~CAN. 

b vi. .1 — ^Appeal dismissed. — 

R. V. Davidson (1926), 47 Can. Crlm. 
Cos. 80 ; 59 N. S. R. 179.— CAN. 

b vil. .] — Appeal dismissed. — 

R. V. NicnoifiON (1920), 47 Can. Crim. 
(^8. 113 ; 69 N. S. R. 323.— CAN. 

b vlii. .] — Appeal dismissed. — 

R. V. Haddad (1927), 47 Can. Crlm. 
Cas. 163 ; 69 N. S. R. 187.— CAN. 

b ix. .1 — Circumstances in w’bJch 

ail appeal against a conviction for 
forgciy, by making InterliuealJons in 
a document, wus allowed. — R. v, 
Zebebko (S ask.) (1927), 48 Can. Olm. 
Cas. 87, — CAN. 

b X. Variance hetu'een evidence 

c€r charffe—As to dale of offence .] — 
Conviction quashed. — R. v. Davies 
(A lta.). [19271 2 W. W. R. 605 ; 49 
Con. Crim. Cos. 80.— CAN. 

b xi, .1 — The Ct. of Criminal 

Appeal nutkshed a verdict & sentence, 
where the evidence was defective in 
ome important respects, & the evi- 
dence, such as it was, was not presented 
to the JiuT in such a way as to bring 
sufficiently clearly before them the 
questions they had to determine. — 
A.-G. v. Smith, [1927 1 I. R. 564.— IR. 

b xii. .1 — If the evidence is 

sufficient to Justify a conviction, & 
the jury are properly directed, the Ct. 
of Appeal cannot interfere with their 
verdict because In the opinion of the 
prositiing judge it is based on evidence 
which was untrustworthy Sc ought not 
to have been accepted. — II. v, Tiiomab 
( 1928), 28 S. ll. N. S. W. 490 ; 45 
N. S. W. W. N. 146.— AUS, 

St. Cfnirt may reduce sentence^ 
Although no appeal from sentence.] — 
R. V. Musgrave (N. S.) (1926), 46 
Can. Crim. Cas. 46.~^AN. 

■V. N on-indictable offerwe tried as 
indictable offence .] — R. v. Thobipbon, 
[19281 4 D. L. R. 859 ; 50 Can. Crim. 
Cas. 183 ; 62 O. L. R. 610.— CAN. 

sw. Conviction not in form required 
by A ct — Omission of order for forfeiture. 1 
— Deft, was convicted by a district 
Justice of on offence under Fisheries 
Act, 1924, but the district Justice 
omitted to order a forfeiture of the fish 
as required by the Act : — Held : the 
omission invalidated tho conviction. — 
’rANGNEY V. District Jubtioe fob 
County of Kerry, [19281 1. R. 358. — 
IR. 

tb. Interference with jury — Com- 
mUial for contempt — Prisoner not preju- 
diced .] — R. V. Stewart (1930), 2 

M. P. R. 400.— CAN. 



Cases 5800a— 68688. Estglish and Empieus Digest Supplement. 


5S00a. Conflicting medical views.] — ^The mere fact 
that conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appeal. — R. v, 
Thorne (1926), 69 Sol. Jo. 493; 18 Or. 

App. Rep. 186, 0. C. A. 

5802a. Unsatisfactory identiflcation.] — Conviction 
qtiashed. — R. v. Hitchcock (1926), 19 Or. 
App. Rep. 181, C. 0. A. 

5802b. Photograph of accused published in news- 
paper.] — R. V. Morrison (1911), 6 Or. App. 
Rep. 169, C. C. A. 

5802c. Insanity — Supervening after trial.] — R. 
V, Driscoli. & Rowlands (1928), 20 Or. App. 
Rep. 161, C. C. A. 

5805. Add, Annotation : — ^Refd. R. v. Friend 
(1930), 22 Or. App. Rep. 180. 

5806a. Indictment alleging offence under 

repealed section of statute.] — ^Where a person 
is convicted on an indictment framed under 
a repealed section of a statute, the Ot. of 
Ciiminal Appeal will quash the conviction. 
— R. V, Taylor (1924), 93 L. J. K. B. 912 ; 
88 J. P.162; 40T.L.R.830; 69Sol. Jo. 12 ; 22 
L. 0. R. 681 ; 18 Cr. App. Rep. 105, C. O. A. 

5816a. .] — If a judge has distinctly reached the 

conclusion that the case against a deft, is 
merely one of suspicion, he ought to with- 
draw it from the jury. — ^R. v. Johnson 
(1928), 21 Or. App. Rep. 66, C. C. A. 

5816b. .] — If the ct. is of opinion that at the 

close of the case for the prosecution there is 
no evidence to go to the jury it will, in the 
absence of evidence of such evidence from the 
defence, quash a conviction. — R. v, Hoch- 
OLIGK (1929), 21 Cr. App, Rep. 161, C. 0. A. 

5840a. .] — R. v. Daniels (1927), 20 Cr. 

App. Rep. 127, C. C. A. 

5840b. .] — Conviction quashed on the 

groimd of there being no evidence of guilt. — 
R. V, Tauman (1931), 23 Cr. App. Rep. 44, 
C. C. A. 

5840c. .] — The ct.. will quash a con- 


viction founded on mere suspicion. — R. v. 
Wallace (1931), 75 Sol. Jo. 469; 23 Or. 
App. Rep. 32, 0. 0. A. 

5840d. .] — There ought not to be a con- 

viction when the evidence is equally con- 
sistent with innocence & guilt. — R. v. Book- 
binder (1931), 23 Cr. App. Rep. 59, 0. 0. A. 

5840e. .] — R. v. Carter (1931), 23 Cr. 

App. Rep. 101, C. 0. A. 

5850. Add, Annotaiion : — Refd. R, v. Rice (1927), 
20 Or. App. Rep. 21. 

5850a. .] — The exorcise of the juris- 

diction under Criminal Appeal Act, 1907 
(c. 23)> B. 4. depends on the circumstances of 
the particular case, whatever may be the 
opinion of the judge who tried it. — R. v. 
Rice (1927), 20 Cr. App, Rep. 21, 0. 0. A. 

Annotation Befd. R. v. Davidson (1927), 20 Or. App. Rep. 66. 

5850b. -.] — R. V, Davidson, No. 3129b, 

ante, 

5855a. Conviction of one co-defendant quashed — 
Quashing conviction of other co-defendant.] — 

As a general rule if the conviction of one of 
two defts. only for conspiracy is quashed, 
that of the other will be quashed. — R. v, 
Hillman (1931), 23 Cr. App. Rep. 63, C. C, A. 

5856a. .] — R. v. Richards, No. 6230a, post, 

5856b. -.] — Conviction quashed on the grounds 

of non-direction & of receipt of inadmissible 
evidence. — R. v, Howarth (1920), 19 Cr. 
App. Rep. 102, C. C. A. 

5856c. .] — R. V, Berry (1926), 19 Cr. App. 

Rep. 113, C. C. A. 

5858. Add, AnnoUtHon : — Consd. R. r. Tidmarsh 
(1931), 23 Or. App. Rep. 79. 

5863a. .]— It is a misdirection, on a 

charge of obtaining credit by fraud, that the 
jury may consider other cases of alleged 
stewing, which have not been established in 
evidence. — R, v. Hill (1930), 22 Cr. App. 
Rep. .54, C. C. A. 
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5824 V. .J — R. V. Bkrqer, 

(192.')] 2 D. L. R. 237 ; 43 Can. Crlni. 
Cas. 301.— CAN. 

5824 vi. — Defts. were 

convicted of the olfenoes of 
to defraud a city oorpn. of money due 
to the corpn. for taxes : — Held : on 
Inference of gpiilty knowledge or 
belief could not properly be drawn 
beyond all reawonable doubt, & with 
such degree of certainty as would 
warrant the convictions, which were 
accortlingly quashed. — R. v, Epstein, 
11. V, Walker, R. v, Speron (1925), 43 
Can. Crlm. Cas. 348 ; 56 O. L. R. 
587.— CAN. 

5824 vii. .1 — Deft, was 

convicted of rape ; — Held : having 
regard to the evidence, the verdict was 
mireasonable & could not be supported 
& must be set aside. — R. v. Hurley 
(1925), 58 N. S. R. 113.— CAN. 

5824 viil. .1— R. v, Wah 

SiNO Chow (B. C.) (1927). 48 Can. 
Crim. Cas. 144.— CAN. 

5824 lx. a 

finding that deft., while Intoxicated, 
was in charge of a motor-vehicle, did 
not Justify a conviction for driving 
while intoxicated, nor could deft., be 
convicted of the alternative offcnco, 
for Criminal Code, s. 285 (4), cannot 
apply to a vehicle which is out of com- 
mission &; cannot be operated by its 
own power, — R. n. HioaiNS, 11929] 1 


D. L. K. 269 ; 50 Can. Crlm. Cas. 381 ; 
63 O. L. R. 101.— CAN. 

5824 X. .1— R. V, J., 

fl929J 1 W. W. R. 625 ; 52 Can. Crim. 
Cas. 72 ; 38 Man. L. R. 144.— CAN. 

5824 xi. Where on an 

appeal from a conviction by a judge 
without a Jury It was apparent that the 
evidence of one or both of the two 
witnesses for the Crown was perjuivxl 
& in direct conflict with that of two of 
the defence witnesses, one of whom at 
least was a completely disintopestod 
witness ; — Held : the chaige hod not 
been proved beyond a reasonable 
doubt & the conviction was quashed. — 
R. V, Smith, [1929] 3 W. W. R. 387 ; 1 
D. L. R. 605 ; 52 Can. C. C. 174 ; 38 
Man. L. R. 325.— CAN. 

1 j, Bxridmce cirnutn- 

stufUioJ only.] — R. v, Yok Yukn (Ont.) 
(1929), 52 Can. Crim. Cas. 300.— CAN. 

1 li. CrimiTUil Code, 1927, 

s. 1014.J — On an appeal from a con- 
viction for murder, held that the case 
fell within sect. 1014 of the Criminal 
Code in that the verdict was one which 
ooiild not be supported by the ovldonoo, 
&, therefore, must be set aside. There 
being no quostion of a new trial or a 
verdict of manslaughter, the con- 
viction was quashed. — R. v, Nahir- 
NIAK, 11031] 2 W. W. R. 604; 56 

Can. C. C. 225 ; 39 Man. L. R. 509.— 
CAN. 

5848 vllf. R.V. Niohol- 

flON (1926), 47 Can. Crlm. Cas. 113 ; 
69 N. 8. R. 323.— CAN. 
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5843 ix. .]— R. V. Mat 

(Sask.). [1927] 1 D. L. R. 753 ; 47 
Can. Crim. Cas. 118. — CAN. 

BX. Conviction for offence not charged 
in summons. 1—Haijfax Corpn. r. 
O’Connor (1882). 15 N. S. R. (3 R. 
& G.) 100.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 5. 

5866 vii a. S. P. R. v. Chin Chono 
(1921), 29 B. C. R. 527.— CAN. 

6866 xvi. .] — R. v, Orttn8KY,_ 

[1927] 2 D. L. R. 973 ; 119271 1 

W. W. R. 957; 47 Can. Crim. Oas. 
319 ; 21 Sask. L. R. 448.— CAN. 

8 (p. 522) i. JrregulaHtiea at 

former trial— Proaecution for perjury ,] — 
Tho ct. can take into consideration 
circumstances & Irregularities as to evi- 
dence, which occurred not at the trial, 
the verdict at which is in appeal, but 
at a former trial where the perjury for 
which accused has been convicted was 
alleged to have been oommitted. — 
R. V, OlESLENSKI, [1924] 1 W. W. R. 
82 ; 41 Can Crlm. Cas, 195.— CAN. 

e (p. 523) 1. .)— R. e. 

Barclay (Ont.) (1929), 52 C3an, Crim. 
Cas. 134.— CAN. 

k (p. 524) 1. Evidence of previous 

had character.] — Cassidy v. R., 119311 
4 D. L. R. 192 ; 56 Can. O. C. 194.— 
CAN. ^ . 

8 (p. 626) i. Admission of con^ 

fession — No pr^udice. ] — R. v, B^ar - 
OLAY, (19301 1 D. L. R. 489 ; 52 Can. 
C. O. 134.— CAN. 
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6867. Add. AnwAation : — ^Dlstd. B. v. King (1027)» 
20 Or, App. Rep. 168. 

5870a. .} — Convictions quashed on the 

^und of evidence of previous convictions 
having been wrongly admitted. — R. . v, 
Graham, R. v. Anderson (1024), 18 Or. 
App. Rep. 8, 0. 0. A. 

5870b. .] — R. V . Kino (1927), 20 Or. 

App. Rep. 168, 0. C. A. 

5870c. Disclosed by prisoner.] — R. v. 

Guerin, No. 2840a, ante. 

5870d. Evidence of bad character.] — R. v. 

Fleming, No. 

5878a. .]— B. v. Hablam, No. 2839a, ante. 

5878b. Evidence by witnesses on abandoned 

charge.]— R. v. Dunnioo (1931 ), 23 Or. App. 
Rep. 77, 0. O. A. 

5877a. .] — R. v. Homer (1926), 19 Cr. 

App. Rep. 118, C. C. A. 

5884. Add. Annotation : — Retd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

5887. Add. Annotations : — Retd. R. v. Dunkley 
(1926), 134 L. T. 632 ; R. Mcl.iean (1920), 
134 L. T. 640; R. v. PoUinger (1930), 22 
Cr. App. Rep. 75. 

5906. Add. Annotation : — Consd. R. v. Baldwin 
(1926), 133 L. T. 191. 

5910a. .] — (1) Rejection of evidence 

legally admissible may be ground for quash- 
ing a conviction. (2) The prosecution, 
semhle. should put in at the trial all docu- 
ments put in below. — R. v. Thomas (1931), 
23 Cr. App. Rep. 36, C. C. A. 

5915a. .] — An inadequate summing up 

may be a ground for quashing a conviction. — 
R. V. Breed (1931), 22 Cr. App. Rep. 166, 
0. C. A. 

5926a. .] — R. V, Howarth, No. 5856b, ante. 

5927a* .] — Where the defence is an 

alibi, the jury miist be pointedly directed on 
the id entiti cation. — R. v. Phillips (1924), 
89 J. P. 16 ; 41 T.L. R. 190 ; 18 Cr, App. Rep. 
151, C. C. A, 

5927b. Direction as to time.] — ^R. v. Smith, 

No. 6066a, post. 

5927c. .] — Where an alibi is set up as a 

defence, the jury must be directed that if it 


fails they must consider the facts of the case 
on their merits. — ^R. v. Chew (1926), 19 Cr. 
App. Rep. 73, C. C. A. 

5927d. Contradictory statements by sole witnesfs to 
identity.] — Where the only witness to identifi- 
cation of the accused has at one time ex- 
pressed doubt about his own correctness, the 
attention of the jury ought to be drawn to 
this fact. — R. v. MoLocklin (1930), 22 Cr. 
App. Rep. 138, C. C. A. 

5929a. .] — ^When in a trial for larceny 

asportation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not. — R. v. Jones 
(1925), 19 Cr. App. Rep. 39, C. C. A. 

5932a. By bailee — Intent to defraud.] — R. v. 

Moobe, No. 3007a, ante. 

5932b. Shopbreaking.] — On an indictment 

for shopbreaking & larceny the jury should 
be informed of the various verdicts open to 
them on the evidence. — R. v. Neville (1931), 
22 Cr. App. Rep. 163, C. C. A. 

5932c. Breaking & entering — Breaking.] — R. v. 
Lloyd, No. 2839b, ante. 

5932d. — — .] — On an indictment charging 

breaking & entering, a breaking in law must 
be proved, & the jury must be distinctly 
charged on this point. — R. v. Bbierley 
(1924), 18 Cr. App. Rep. 136. C. C. A. 

5934. Add, Annotation : — Folld. R. v. Smith (1931). 
22 Or. App. Rep. 180. 

5936. Add. Annotation : — Folld. R. v. Simth (1931), 
22 Cr. App. Rep. 180. 

5938a. .] — 1'he gist of the crime of 

obtaining by false pretences is an intent to 
defraud : direction on this point must be 
clear. — R. v. Renton (1925), 19 Cr. App. 
Rep. 33, C. C. A. 

5938b. .] — On a charge of obtaining 

by false pretences there must be a direction 
on the issue of intent. — ^R. v. Kay (1925), 19 
Cr. App. Rep. 42, C. C. A. 

5938c. .] — On an indictment for obtain- 

ing by false pretences the jury must be 
explicitly charged that they should not 
convict unless they find an “ intent to 
defraud,” the legal purport of which should, 
except in the clearest cases, be indicated. — 


PART XIV. SECT. 7, SUB-SECT. 6. 

6909 i. Conviction quashed — Evidence 
for defence cirrZtwiea.}— W inning v. 
Torrance. [19281 8. C, (J.) 70.— SCOT. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (a). 

a 1. .l—R. V . AVERILL, 

[1927] 2 W. W. R. 310 ; 48 Can. Orim. 
Oas. 121 ; 21 Bask. L. R. 679.— CAN. 

a ii. .J — R. V . Cooper 

(Ont.), [1927] 4 D. L. R. 1093; 49 
Oui. Orlm. Cos. 87.— CAN. 

5930 ill. .] — Aoousod & one M. 

left a room in an hotel together, both 
Intoxioated. On reaching the rotunda 
of the hotel M. said to the night olerk 
*• I got hit in the eye, but the other 
fellow got worse than I did,*’ &. the 
olerk saw that there was blood on both 
of M.*8 hands. Immediately after 
they had left the hotel, a third man, 
who oame to the hotel with them, was 
foimd dead & in a battered condition 
in the room they had left. On api>^ 
from the oonviotion of aooused for 
manslaughter ReW ; there was non- 
direotion amounting to lulsdireotlon 
in the charge of the Judge, to the Jw, 
the result of whloh was that the 


strongest evidence in favour of accused, 
viz., M.’8 appearance after coming out 
of the room & his statement of his 
actions, was not submitted to the 
jury’s couHidoration as it ought, & 
there should be a new trial. — H. v, 
NiOHOii?ON (1927), 49 Can. Grim. Oas. 
228 ; 39 B. C. R. 264.— CAN. 

5920 iv. .] — An indictment was 

presented against three aooused persons 
for breaking & entering & for stealing. 
The trial Judge left the case to the 
Jury as being one of breaking & 
entering only, & did not point out to 
the Jury that it was, under CMminal 
Code, s. 575, open to the Jury to find 
the prisoners, or some of them, guilty 
of staling : — held .* this omission was 
in Itself sufficient to amount to a 
misoarriage of Justice. — R. v. Short, 
Grbalry & Flint, [1928j St. R. Qd. 
246 ; 22 Q. J. P. 108.— AUS. 

5920 V. .] — On an appeal from 

a conviction on a trial for perjury on 
which an Interpreter had been em- 

f doyod it was contended that the judge 
n his charge to the jury had failed to 
refer to the fact that objection had 
been taken by the defence counsel to 
the ability of the lnterpi*oter, & it was 
contended that this non-direction 
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amounted to misdirection : — Held : 
since even had the judge placed the 
mutter before the jury they couJd not, 
an reaHOiiublo men, have concluded 
otherwi.se than that the interpreter was 
well qualified & had translated the 
accused’s answers correctly, the objec- 
tion could not bo sustained. — R. v. 
Verigin (No. 2), [1932] 2 W. W. R. 
491.— CAN. 

•y. Direction alleged to he unfair.] — 
R. V . Hum Kjno, [19281 2 D. L. R. 
687 J 49 Can. CMm. Cos. 174 ; 60 
N. S. R. 6.— CAN. 

sz. Failure to direct jury how to view 
circumstantial evidence.h^R. v, Tra- 
BEAULT, [19301 3 D. L. R. 312 ; 68 
Can. a a 178; 1 M. P. R. 345.— 
CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (b). 

sb. Bigamy — Felonious intent.] — 
Where the trial judge directed the Jury 
that if accused intended to be married 
a second time, his first wife being 
alive to his knowledge &: the first 
marriage being a lawful marriage, there 
was felonious Intent ; — Held: this 
direction was right. — R. v. Kennedy 
[19231 S. A. S. R. 183.— AUS. 
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R. V , Smith (1931), 22 Or. App. Rep. 180, 
C. 0. A. 

5988d. .] — It is a misdirection to suggest 

that evidence on a charge of obtaining by 
false pretences which tends to disprove an 
intent to dchraud is “ subsidiary ** to the real 
issue, even though that evidence per ae does 
not constitute a defence. — R, v. Pickup 
(1931), 22 Or. App. Rep. 186, C. C. A. 

5938e. •] — ^It depends on the circum- 

stances of each case whether a jury must be 
expressly directed that an intent to defraud 
is an essential ingredient of the offence. — R. 
V. Moss (1931), 23 Cr. App. Rep. 132, C. 0. A. 

5939a. R. v, Newbery A: Eiman, 

No. 3166g, ante. 

5943a. Larceny.] — On a charge of knowingly 

receiving stolen goods it is imperative that 
the jury should be directed that the larceny 
implied must be proved.— R. v. McGuire 
(1930), 22 Cr. App. Rep. 31, C. C. A. 

5943b. ** For & on account of person 

defrauded.]— On an indictment for fraudulent 
conversion the jury must be directed on the 
question whether what was received by deft- 
was “ for on account of the person(s) 
alleged to be defraudcid. — R. v. Brown 
(1931), 23 Cr. App. Rep. 18, C. C. A, 

5947. Add. Annotaiion : — Consd. R. v. Wood.s 
(1930), 143 L. T. 311. 

5947a. .] — R. v. Woods, No. 751b, anie. 

5947b. .]— R. V. Kilbride (1031), 23 Cr. App. 

Rep. 12, C. O. A. 

5947c. Failure to distinguish larceny & obtaining 
credit by fraud.] — R. v. Lee, No. 602 8a, ante. 

5959. Add. Annotations : — Consd. R. v. Thorpe 
(1925), 133 It. T. 95. Refd. R. v. Canham 
(1925), 18 Cr, App. Rep. 103, 

5965a. .] — (1) An alternative theory put 

forward by the defence which is consistent 
with the evidence ought not to be ignored in 
the summing-up the ct. will consider it. 


(2) The ct. will not interfere with the 
findings of fact by a jury if. they have been 
properly directed Sn could reasonably arrive 
at the verdict. — R. v. Turkinqton (1930), 
22 Or. App. Rep, 91, 0. C. A. 

5965b. .] — If a summing-up ignores evidence 

of a prisoner’s attempt to get honest work it 
may be quashed. — R. v. Counter (1031), 28 
O. App. Rep. 22, C. C, A. 

59650. .] — R. V. Smith, No. 3105f, ante. 

5976. Add Annotation : — Folld. R. v. Moore 
(1924), 18 Or, App. Rep. 29. 

5992a. .] — R. v. Tavener & Tobitt (1928), 

21 Cr. App. Rep. 63, C. 0. A. 

5992b. .] — A misdirection on a material fact 

is sufficient to invalidate conviction. — R. v. 
Davies (1930), 22 Cr, App. Rep. 24, C. C. A. 

59920. .] — A definite mistake in a summing- 

up about the identification of a chattel 
charged in the indictment to have been 
stolen may be ground for quashing a con- 
viction. — R. V. Bridoer (1930), 22 Cr. App. 
Rep. 21, C. C. A. 

6013. Add. Annotation : — Refd. R. v. Fisher (1 926), 
19 Cr. App. Rep. ICO. 

6034a. .] — R. v. Briggs, No. 4093a, ante. 

6034b. .] — summing-up must distinguish 

clearly between the charge of larceny & that 
of laiowingly receiving, &, if there is more 
than one deft., between their reg>ective 
shares in the offences alleged. — R, v. Bbbage 
(1930), 22 Cr. App. Rep. 60, 0. C. A. 

6034c. .] — On an indictment against more 

than one person the summing-up must 
discriminate carefully the case against each 
deft. — R. V. Brown (1930), 22 Cr. App. Rep. 
139, C. C. A. 

6047a. Comment on failure to disclose defence at 
preliminary hearing.] — ^At the preliminary 
investigation of an indictable offence before 
a magistrate, at the close of the case for the 
prosecution, the formula prescribed by 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (c). 

5948 vi. Whether around for Quashing 
conviefion.)— Brooks «. R,, J1928] 1 
D. L. 11. 268 ; 48 Can. Grim. Gas. 333 ; 
[1927J S. C. R. 633.— CAN. 

5948 vii. .1—11. V. Youxg 

(1931), 3 M. P. R. 221 ; 55 Can. C. C. 
372.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 

C. (a). 

6006 V. .1 — In direct- 

ing the jury, the judge gave them the 
Impression that mere knowledge of the 
crime without any aiding or abetting 
thereof was snfhcient to make accused 
a principal offender: — Held: a mis- 
direction, & new trial orderf»d. — R. v. 
Dutchak, [1924] 4 D. L. R. 973.— CAN. 

6016 iv. ,] — It was con- 

tended that the judge misdirected the 
jury in reading to them a sect, of the 
Criminal Code which had been repealed 
before the trial took place ; — Held : 
as the sect, in question was simply a 
statement of the common law & could 
not projudioially affect prisoner, the 
case wosv^ithiu the Code, s. 1014 (c), 8c 
the objection had no effect. — R, v. 
McLachlan (1923), 56 N. S. R. 413; 
41 Can. Crim. Cas. 249.— CAN. 

6016 V. .] — The femt that 

the trial judge in charging the jury 
misstated the law will not, in view of 
his subsequent oorreotlon of this 
statement after the jury were called 
back, justify the setting aside of tho 


conviction. — S tekle v, 11., [1924] 4 
1). L. R. 175 ; [1924J 1 W. W. R. 1146. 
—CAN. 


PART XIV. SECT. 7. SUB-SECT. 7.— 
C. (b) i. 

6019111. .] — Where homicide 

was proved Sc was not denied, but the 
dofonco of temporary insanity caused 
hv iutoxicating Ibiuor was sot up ; — 
Held : the omission from the iilal 
judge’s charge of an instruction that 
accused was entitled to tUo benefit of 
a j-easonable doubt was a subHtantlal 
wrong entitling him to a new trial. — 
R. P. Payette. (19251 2 W. W. U, 747 ; 
44 Can. Crim. Cas. 209 : 35 B. C. R. 
81.— -CAN. 

6019 iv. ,1 — Upon the trial of an 

indictment cbckrglng receiving stolen 
goods, knowing them to have been 
stolen, the jury was charged “ the 
possession of recently stolen property 
throws on the possessor the onus of 
showing that be got it honestly. If 
he fail to give a reasonable account of 
it, be is reosonablv presumed to be in 
possession of it dishonestly” : — Held : 
the charge was not in accordance with 
the principles of law as laid down In 
H, V. Schama. No. 6019, '& the con- 
viction must be sot aside & a new trial 
had. — K. V . Morton, (1929; 1 D. L. R. 
720 ; 51 Can. Crim. Cos. 96; 60 

N. S. R. 302,— CAN. 
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0. (b) ii. 

d i. .] — ^The omission to place 

clearly before the Jury the law as to 
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the right of private defence of the 
person, as hearing on the facts sot up. 
Sc to direct their attention to the point 
whether. Sc how far, accused was 
JustiHod in attacking deceased, in 
order to prevent Injury to himself : — 
Held : a misdirection vitiating the 
trial. — R. V . Askritppxn (1926), I. L. K. 
63 Calc. 980.— IND. 

d il. .1 — R V , Dell ’Ospedalr, 

(19291 1 D. L. H. 892 t 51 Can. Crim. 
Cas. 117 ; 60 N. S. R. 336.^CAN. 

so. Itape.] — R, v. Hall (Ont.) (1927 ) 
49 Can. Crim. Cas. 146.— CAN. 

sf. Criminal negligence — Sufficient to 
read Code with brief coniwienf.] — D e 
Beaujeu V . K.. [1931] 4 D. L, K. 601 ; 
56 Can. C. C. 217.— CAN. 

PART XIV. SECT. 7. SUB-SECT. 7.— 
C. (b) Iv. 

sd. Direction fhai evidence as to 
accused*8 immoral charader reUvanJt — 
Presumption of intiocenor.]— The judge 
directed the jury that the facts proved 
with reference to prisoner’s character 
were relevant for their oonstderatton, 
Sc that the presumption of Innocenoe 
applied with less effect to prisoner than 
to a man of proved good character. 
The Jnry found the prl^ner guilty by 
a narrow majority : — Held : the judge 
had misdirected the jury in law. In 
respect that tho immoral character of 
the panel was irrelevant. Sc the pre* 
STimption of innocence applied equcdly 
In all oases, Sc oonld only be displaced 
by evidence relevant tqprove the crime 
charged. — Slater v. H.M. Advocate, 
[1928] S. 0. (J.) 94.— SOOT. 
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Orimhial Justice Act, 1925 (c. 86), s* 24, 
ajBking[ the prisoner whether he wish^ to say 
anything in answer to the charge, was read to 
the prisoner, who merely said, I don’t wish 
to say anything except that I am innocent.” 
In the summing-up at the trial, severe com- 
ments were made on the fact that the 
prisoner had not disclosed his defence in the 
ct. below : — Held : in view of the language 
of the statutory formula, the comments ought 
not to have been made, & the conviction 
must be quashed. — R. v. Naylor (1932), 147 
L. T. 169 ; 23 Cr. App. Rep. 177, C. C. A. 

6047b. R.r. Parker (1932), 147 L. T. 602. 

6049a. Failure to Warn Jury that they cannot safely 
convict.] — R, V. O’Connell, No. 6112b, post, 

6049b. Failure to direct Jury as to weight of 
evidence of identification.] — R. v. Hinds 
(A. G.), [1932] 2 K. R. 644 ; 101 L. J. K. B. 
762 ; 147L. T, 601,0. C. A. 

6056. Add. Annotaiiona : — Consd. R. v. Evans 
(1924), 88 J. P. 196. Apld. R. v. Beebe (1925), 
133 L. T. 736. Consd. Statbam v. Statham, 
[1929] P. 131. Apld. R, V. Charavanmuttu 
(1930), 22 Cr. App. Rep. 1. Consd. R. v. 
Davies (1930), 22 Cr. App. Rep. 33. Refd. R. 
V. Ross (1924), 18 Cr. App. Rep. 141 ; R. v. 
Harris, [1927] 2 K. B. 687. 

6063. Add. Annotation : — Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 


6064. Add, Annotaiiona : — Consd. Statham v. Stat- 
ham. [1929] P. 131. Refd. R. v. Whitehead. 
[1929] 1 K. B. 99. 

6066a. - Direction that corroboration exists 

not warranted on facts.}-— ( 1 ) It is a ground for 
quashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 

(2) In dealing with the defence of an alibi, 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 

(3) Without saying that in every case it 
is proper to sentence an accomplice pleading 
gmlty before be gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accoptu^ his testimony, because 
his object is to mitigate bis own punishment 
(Avoby, j.). — R. V. Smith (1924), 18 Cr. App. 
Rep. 19, C. C. A. 

6066b. — ^Where the evidence against 

a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so 
It is wrong for the judge to teU the jury that 
if they are quite certain in such a case that 
the accomplice is telling the truth they ought 
to act on it. — R. v. Beebe (1925), 133 
L. T. 736; 89 J. P. 175; 41 T. L. R. 


PART XIV, SECT. 7, SUB-SECT. 7.— 
C. (b) V. 

•e. Failure to direct jury as to degree 
of proof necessary. \ — it. v, Meoiix, 
(10291 2 D, L. H. 279 ; 1 W. W. K. 
470 ; 61 Con. Crim. Cus. 377 ; 23 
S. L. It. 299.-— CAN. 

sf. Jieferenee to possiMlity of com' 
mutation .] — The judi?© told the jury 
that, if they found murder the man ’a 
sentence would be reduced perhaps to 
imprisonment for life, but that was not 
to influence their verdict : — field : a 
misdirection.-- 31. r. CttACKVELL, 11931] 
O, 31. G34 ; 4 D. L. 3?. 657 ; 56 Can. 
O. C. 190.— CAN, 


PART XIV. SECT. 7, SUB-SECT. 8.— A. 

ri, Criminal Code, s. 1002.3 — 

Deft, was C/onvicted of having had 
carnal knowledge of a feeble-minded 
girl : — ideid : as there was no evidence 
in corroboration, the conviction must 
be quashed. — R. r. Simms (3 924), 43 
Can. Grim. Cas. 28 ; 57 N. S. R 476.— 
CAN. 

r II, .3— nuBiN V. R., [1927] 

4 D, L. R. 760 ; (1927] S. 0. R. 442 ; 
48 Con. Cilni. Cas. 172.— CAN. 

r Hi. .] — R. V. Hamltn 

(A3ta.). (3930) 1 D, L. R. 497 ; 24 
Alta. L, R. 296 : [1929] 3 W. W. R. 
258 ; 52 Can. Crim. Cas. 149.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.— B. 

6064 vli. .] — The rule as 

to the danger of oonvictiug upon the 
uncorroborated testimony of an aocom- 
plioo is not a strict rule of law, but 
merely one of practical wisdom & 
carefulness, 8l the omission of the trial 
judge to give the customary warning, 
even if technloally an error » does not 
constitute such a miscarriage of justice 
or substantial wrong as to vitiate the 
oonviotion. — R. e. Gallaohur, [1924] 
4 D. L. H. 1 0.59 ; 3 W. W. R. 357.- CAN. 

6064 vUI. .] — A charge to 

the Jury, that, while it was dangerous 
to convict on the evidence of an 
aocompiloo without corroboration, yet 
in this case it was the right & duty of 
the Jury, If on the accomplice's evidence 
thev felt no reasonable doubt of the 
^It of aocuRod, to convict him ; — 
ffeld : a mlsdlreotion. 


If a judge discusses the ovidence of 
an acoomplloo & points out its con- 
sistency, ho Hliould explain to the Jury 
the considerations wliicli prompt an 
accomplice to testify against accused. 
— R. V. Slee. [1926] I I). L. R. 729 ; 45 
Can. Crim. Cas. 190 ; 68 O. L. 11. 313. 
—CAN. 

6064 ix. .1— When the 

evidence against a prisoner is the 
uncorroborated evidence of an accom- 

f ilioe, it is wrong for the Judge to tell 
he jury that. If they are quite certain 
that the accomplice is tolling the truth, 
they have not only the right to convict 
prisoner but that it is their duty to do 
80 . In such a case, the judge should 
follow the nilo laid down in It, v. 
ffaskerville. No. 6056 ; the judgo 
should warn the Jury of the danger of 
convicting prisoner on the uncorro- 
borated testimony of an accomplice &, 
In his discretion, may advise them not 
to convict upon such evidence, but ho 
should point out to the jury that It is 
within their legal province to convict 
upon such imconlirmed ovidence. — 
Gouin V. [19261 8. C. R. f>39.— CAN. 

6064 X. .] — ^^Vhe^c the evl- 

denoo of accomplices is uncorroborated, 
juries should be instructed as nearly as 
possible in the lan^age in which the 
nile of practice laid down in Gouin v. 
R., No. 6064 ix, ante. Is expressed. 

A charge which in effect puts the 
evidence of on accomplice on the same 
footing as that of an ordinary witness 
amounts to a miscarriage of Justice. — 
R. t). Baohiu (Sask.), [19271 3 D. L. R. 
1179; (19271 2 W. W. R. 171; 48 
Can. Crim. Cas. 53. — CAN. 

6064 xi. .] — Hdd: It was 

the first duty of the trial Judge to have 
instruotod the Jury as to what In law 
would ooDstitute a man an aocomplice ; 
he should then have proceeded to 
direct their attention particularly to 
any facts in evidence which would 
serve to Indicate B.’s complicity in the 
conspiracy at any st^ge thereof, & to 
submit to them the issue as to whcUier 
what he was proved to have done made 
him, having regard to the direoUou in 
law already given, an accomplice ; ho 
should then nave instruotod the Jury 
that, if they concluded that the witness 
was, at any stage of the proceedings, an 
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accomplice in the crime charged against 
the accused, there would be danger in 
convicting them of that crime upon his 
evldouoe standing alone and uncorro- 
borated, although the law did not 

S roclude their doing so. — Vigeant v, 
L, [1930] S. a R. 396 ; 54 Can. O. 0. 
301 ; (19313 3 D. L. U. 512.— CAN. 

6064 xii, .1 — R. r. Gaum 

(1930), 54 Can. C. C. 166.— CAN. 

6064 xili. Where the 

Judge’s charge to the Jury, after warn- 
ing them that it was unsafe to convict 
on the evidence of an accomplice with- 
out conoboration, proceedo«l to give 
reasons why the evidence of the 
accomplice in the rase before them 
should bo accepted, & impliedly invited 
them to act on that evidence if they 
believed it, the warning was held 
defective ; & the conviction quashed 
& a new trial ordered. — R. v. Segal, 
(19303 1 W. W. R. 372 ; 3 D. L. R. 
301 ; 53 Can. O. 0. 192 ; 38 Man. L. R. 
474.— CAN. 


6064 XiV. .] — BOtJLTANNK 

V. R.. (1931} S. C. R. 621 ; [1932] 1 
D. L. R. 285 ; 56 Can. O. C. 338.— 

CAN. 

6084 XV. Question whether 

witness accomplice left to jury.] — R. v, 
YAUTtf, [19301 3 M. P. R. 464.— CAN. 

6064 xvi. .]~-neld : cer- 

tain unsatisfactory comments in the 
judge’s warning to the jury as to 
the danger of convicting on the 
ovidence of an accomplice unlo.s8 corro- 
borated were not so material as to 
cause a substantial miscarriage of 
justice. The fact, also, thaW after 
directing their attention to such 
danger ho proceeded to toll them where 
such corroboration might be found 
was not objectionable, tor In doing so 
he was only performing his duty. — R. 
V. Todorek, [19323 1 W. W. R. 328.— 
CAN. 

6064 xvli. .] — It Is a mls- 

dlreotion on a material matter for a 
judge to direct the jury that if he 
believes the uncorroborated evidence 
of accomplices It must or should or 
ought to convict. — R. r. HaTxMAK, 
[19323 1 W. \V. R. 86 ; 2D. L. R. 625 ; 
40 Man. L. R. 204.— CAN, 

Nee, alto, oases In Part XII., Sect. 18, 
Sub-seot. 4, E., ante. 



Oases 6066b— 6087a. English and Empire Digest Supplement. 


636 ;* 28 Cox, 0. 0. 47 ; 19 Or. App. Bep. 22, 
C. C. A. 

Annotatim R. v. Harris, 11927] 2 E. B. 587. 

6067a. -.] — ^The correct direction 

on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
convict. — R. v. Jones (1925), 19 Cr, App. 
Rep. 40, 0. C, A. 

6067b. .] — R. V. Southern, No. 

316Gf, anfc. 

6068a. •] — When consent is 

the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 
the female’s story. — R. r. Salman (1924), 18 
Cr. App. Rep. 60, 0. C. A. 

6068b. .1 — R. V. Draper 

(1929), 21 Cr. App. Rop. 147, C. C. A. 

6069a. .] — When the only 

witness for the Crowm on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration. — R. v. Dixon (1926), 10 Cr. 
App, Bep. 36, C. C. A. 

6072a. .] — Summing up must be em- 

phatic on the danger of accepting the un- 
corroborat/ed evidence of accomplices & care 
must be taken that suggested corroboration is 
in fact adequate. — R, v, Clive (1930), 22 Cr. 
App. Rep. 19, C. C. A. 

6072b. .] — R. V. Charavanmuttu, No. 

4943a, ante, 

6072c. Evidence of young children.] — R. v. 

Marshall, No. 3136a, ante. 


6078a. Similar olTenees on different dates.] — 

R. V. Charavanmuttu, No. 4948a, ante. 

6076. Add. Annotation: — Refd. R. v. Southern 
(1929), 142 L. T 883. 

6078. Add, Annotation : — Refd* R. v. Southern 
(1929), 142 L, T. 383. 

6078a. .] — Even though a sum- 

ming-up omits express direction on the 
relation of accomplices to corroboration of 
their evidence, the ct. may, if it is satisfied 
that throughout the trial it has been made 
clear that the issue is whether the testimony 
of accomplices is adequately confirmed by 
that of other witnesses, decline to quash a 
conviction. — R. v. Davies (1930), 22 Cr. 
App. Rep. 33, C. C. A. 

6078b. .] — R. V. Medcraft (1931), 

23 Cr. App. Rep. 116, C. C. A, 

6078c. .}-B. V. Gregg (1932), 96 

J. P. 511, C. C. A. 

6078d. Corroboration required by rule of prac- 

tice only.] — R. V . Southern. No. 3160f, ante. 

6088a. Offence under Road Traffic Act, 1930 (o. 43), 
ss. 11, 15 — Verdict of guilty of being under 
Influence of drink— Ambiguous verdict.] — 
R. V . Hawkes (1931), 75 Sol. Jo. 247 ; 22 
Cr. App. Rep. 172, C. 0. A. 

6090. Add. Annotaiiona: — Folld. R. v. Dennis, 
R. V. Parker, [1924] 1 K. B. 867. Apld. R. 
V. Williams (1026). 10 Cr. App. Rep. 07; R. 
V . McDonnell (1928), 20 Cr. App. Rep. 168. 

6094. Add. Annotations: — Folld. H. v, Hussey (1924), 
18 Cr, App. Rep. 121 ; R. v. Hancock C931), 
146 L. T. 168. 

6097a. Necessity for proof.] — When no reason 

is shown to the ct. to believe that a plea of 


6067 iii. A verdict 

of indecent assault founded solely on 
the testliriony of prosecutrix not 
allowed to stand, where the Judge did 
not warn the Jury properly with respect 
to corroboration, — R. v, Ellerto v 
(B ask.), 11927] 4 D. L. R. 1126 : [1927] 
3 W. W. R. 564 ; 49 Can. Crim, Cos. 
94.— CAN. 

6067 Iv. .]— On the 

trial of a charge for indecent assault 
on a gir] of under sixteen years, the 
trial Judge, in the course of warning 
the jury of the danger of convicting 
on the uncorroborated testimony of the 
girl, said : In such a ease, it is usual, 
in fact, necessary, to caution the jury 
against the rlangcr of ac:tiug upon the 
uncorroborated 'testimony of the girl,’* 
&, also, “ unless she Is supported by in- 
dependent testimony which implicates 
the accused, her evidence Is not on 
entirely safe or satisfactory foundation 
for a verdict against him ** : — HeW .* 
this direction was sufhoient. — K. v, 
Kennewell, [19271 S. A, S. R. 287.^- 
AUS. 

6067 V. .] — R. V . Mudoe 

(Bask.) (1929), 52 Can. Crim. Caa. 402.— 
CAN. 

6067 Vi. ^ .]— Gn the 

trial of a charge of rape there is a mis- 
direction where the Judge, although he 
warns the Jury that it is unsafe to con- 
vict on the uncorroborated evidence 
of the prosecutrix, goes on to say In 
effect that corroboration is necessary 
only if they are not satished from the 
girl’s story alone that she is telling the 
truth.— R. r. Mitpoe, [1930] 1 W. W. R. 
193 ; 1 1). L. R. 617 ; 52 Can. C. C. 
402 ; 24 S. L. R. 257.— CAN. 

6068 I. ConaerUinQ 

party.] — Upon a trial for rape, the vital 
issue was consent or non -consent, & 
the only evidence of non -consent was 
that of prosecutrix, so that her evidence 


on the vital issue was uncorroborated : 
— Held : while the jury might have 
convicted upon the uncorroborated 
evidence of prosecutrix, it was the 
duty of the trial Judge to direct their 
attention to the absence of corrobora- 
tion, the danger of convicting on her 
imcorroborated testimony. &, there- 
fore, the necessity of their exercising 
CTeat caro In determining the weight 
to be attached to her evidence. His 
not having done so was non -direction, 
equivalent to misdirection, & con- 
stituted a miscarriage of Justice within 
sect. 1014 of the Criminal Code. — R. 
V. Auger, [19291 4 D. L. R. 864 ; 62 
Can. Crim, Cas. 2 ; 64 O. L. R. 181.— 
GAN. 

PART XIV. SECT. 7, SUB-SECT. 10. 

a (p. 638) 1, Ofie jurynutn not sworn,] 
— Where one of the additional panel of 
Jurymen summoned, who was presents 
answered to hJs name when first oailed 
by the clerk, was not oailed to be 
sworn by the derk who announced 
that the panel was exhausted, which 
made It necessary to secure an 
additional Juryman from among those 
who had stood aside : — Held : an 
objection could not be allowed, as no 
substantial wrong or miscarriage of 
Justice bad ooonrped. — R. v. MoLachlan 
(1923). 66 N. S. R. 418 ; 41 Can. Crim. 
Gas. 249.— CAN. 

r (p. 641) I. Menial incompetence of 
furor.] — Apart altogether from the 
Jury Act it Is a fundamental principle 
of law that where an accused is tried 
by a Jury all the members thereof must 
be qualified to -act. On an appeal 
from a oonvlotion for murder on the 
CToimd that one of the members of the 
Jury was disqualified from acting as 
such owing to mental Infirmity & 
impairment : — Held : the Juror In 
question was afflicted with mental 
infirmity incompatible with the dls 
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charge of duties of a Juror & therefore 
there had been a mistrial. — R, v, 
WE8TGATK. [1929] 1 P. L. 11. 699 ; 1 
W. W. R. 49 ; ,51 Can. Crim. Cas. 52; 
38 Man. L. R. 34.— CAN. 

sf. Policeman informant making 
arrest, conducting prosecution d* giving 
evidence — Failure to emplo'y counsel or 
aliomey.] — The fact that. In a eiun- 
tnary conviction proceeding, the in- 
formant, who was the policeman in 
charge of the case, acted as the 
prosecutor at the hearing, & w^ae also 
a witness thereon, & had sworn to & 
executed the senrob warrant In iierson & 
arrested the accused held not a ground 
for setting aside the conviction. — 
K. V. CRurr, [19281 4 D. L. R. 581 ; 
[1928] 2 W. W. U. 377 ; 50 Can. Crim. 
Cas. 143 ; 22 Bosk. L. R. 525.— CAN. 

tg. Failure, to call urifncss.l— The 
error of counsel In omitting to call 
witnesses is no ground for sotting aside 
a verdict or for granting any r^of. — 
R. V. Fontaine & Lacasbe (1930), 53 
Can. 0. 0. 164 ; 65 O. L. R. 173.— 
CAN. 

sj. IHaqualification of juror,] — Under 
seCT. 6 of Jury Act, K. 8. B. C., 1924, 
a person convicted of an indictable 
offence is disqualified for service as a 
Juror n^ess he has obtained a free 
pardon. Applt.’s motion for leave to 
appeal from a oonvlotion by a Jury waa 
on the ground that one of the Jury 
was 80 disqualified. The disqualifica- 
tion was not discovered until after the 
conviction, & no attempt was made 
to answer the appellant’s affldavits 
setting It out. The ct. was informed 
by counsel that no further evidence 
would be introduced on the hearing of 
the appeal if the motion suooeedod : — 
Held : the verdict could not stand 8c a 
new trial should be hod. — R. v, 

W. W. R. 912; ret 
612 ; 4 D. L. R. 337 



, Stewart, 
^sd. [19321 
.—CAN. 



V(d. XIV.— Orioiinal Law. Cases 6097a— 616^. 


ty has been imprwerly accepted, it will 
iecline to interfere. — U. v, Clamk (1929), 21 
Or. App. Rep. 81, 0. C, A. 

6106a. Disagreement of first Jury — Second Jury 
hevlng way In which first divided.] — (1) If 
a jury, unable to a^pee, has announced in 
open ct., & therefore in presence of the jurors 
in waiting, the numbers of their members for 
against a conviction, it is wrong to proceed 
with the second trial before such jurors. 
Even if there is no other jury available the 
Bench ought not to threaten to deprive 
accused of bail, unless he will consent to be 
tried by those jurors. 

(2) Inadmissible evidence of accused’s bad 
character volunteered by a witness may 
invalidate a conviction. — R. v. Fleming 
(1929), 21 Or. App. Rep. 149, 0. 0. A. 

8110. Add. Annotaiion : — Dlstd. R. v. Villars 
(1927), 20 Cr. App. Rep. 160. 

6111. Add. Annotation: — FoUd. R. v. Villars 
(1927), 20 Or. App. Rep. 160. 

6112a. Improper question put to prisoner — Prisoner 
undefended*] — R. v. Weeks (1928), 20 Or. 
App. Rep. 188, C. C. A. 

6112b. Prisoner giving evidence — Unfair treat- 
ment.] — When the ct. thinks that at the close 
of the case for the prosecution the judge, 
though he cannot hold that there is no case 
to go to the jury, might well suggest to them 
that in view of the evidence of the principal 
witness they could not safely convict & fails 
to lay sufficient stress on the need of corro- 
boration, it may quash a conviction, as not 
being supported by the evidence & a mis- 
carriage of justice within sect. 4, sub-sect. (1) 
of the Criminal Appeal Act, 1907 (c. 23), s. 4 
(1 ). The ct. disapproves of a deft.-witness in 
the box being treated by any one engaged in 
the case in such a way that he cannot give his 
evidence in his ownway. — R. v . O’Connell 
(1931), 23 Cr. App. Rep. 8, C. C. A. 

6114a. Questions by Judge implying belief in guilt.] 
— R. V. Rabbitt, No. 3151b, ante. 

6136. Add. Annotaiion: — Refd. R. v. Morter 
(1927), 20 Or. App. Rep. 53. 


6144a. Refusal to permit accomplice to be called 
In mitigation — Count against accomplice 
withdrawn.] — Proviso to Criminal Appeal 
Act, 1907, s. 4, applied despite a manifest 
error in procedure. — R. v. Gaskbll (1929), 

21 Or. App. Rep. 83, 0. 0. A. 

6144b. Omission to order production of police 
report.] — R. v. Clarke, No. 4662a, ante. 
6162. Add. Citaiicm ;-~-81 T. L. R 401. 

6160a. .] — R, V. Beombilla (1930), 22 

Cr. App. Rep. 74, C. 0. A. 

6169b. .]— R. V . Bishop (1930), 22 Cr* 

App. Rep. 136, C. C. A. 

ei09c. .] — R, V , Canham & Cushing 

(1929), 21 Cr. App. Rep. 174, C. C. A. 

6169d. .]— R. V . O’Brien (1930), 22 Cr. 

App. Rep. 20, C. C. A. 

6169e. .]— R. V. Brown (1931), 23 Cr. 

App. Rep. 48, 0. C. A. 

6169f . .] — The Ct. of Criminal Appeal does 

not make slight reductions of sentences. The 
ct. only interferes on matters of principle & 
on the ground of substantial miscarriages of 
justice. — R. V . Dunbar (1928), 21 Cr. App. 
Rep. 19, C. C. A. 

6i69g. .] — R. V . Brooks (1931), 22 Cr. 

App. Rep. 172, C. C. A. 

6169h. .] — R. V. Jones (1931), 22 Cr. 

App. Rep. 165, C. C. A. 

6169J. .]— R. V . Adams (1931), 23 Cr. 

App. Rep. 51, C. C. A. 

6169k. .] — R. V. Blake & Hines (1931), 

22 Cr. App. Rep. 175, C. C. A. 

61691. .]-~-R. V . Williams (1930), 22 

Or. App. Rep. 137, C. C. A. 

6169m. .] — R. V. Slender (1931), 23 Cr. 

App. Rep. 11, C. O. A. 

$19911. .] — R, Sharp (1931), 23 Cr. 

App. Rep. 7, C. 0. A. 

61690. Subordinate acting under orders.] 

— K. V. Speixen, No. 3156g, ante. 

6169p. .] -R. V. McGrath (1932), 32 

Or. App. Rep. 176, C. C. A. 


PART XIV. SECT. 7, SUB-SECT. 11,— 

D. 

6116 Vi. t). De 

Bbrtoli. [19271 3 D. L. K. 193 ; [1927] 
S. C R. 464; 48Can. Orfin. Cae. 118.— 
CAN, 

8116 vii. .1 — Brooks r. R., 

ri928J I D. L. R. 268 ; 48 Can. Grim. 
Oae. 333.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 11.— 

E. 

q 1. After juryman coiled — By 

person an panet.\ — Held : a niisoarriage 
of Justice. — R. V . McNamara, [1926J 
4 D. L. R. 880 ; 46 Can. Ortm. Gas. 
230 ; 69 O. L. R. 342.— CAN. 

sJ. DiSQtMlifioaHon of juror.] — Udd : 
Buob disqualification did not cause a 
miscaniw of Justioo. — R. v. Boak, 
(19261 3 1). L. R. 887 : [1926] 8. G. R. 
62.5 ; 44 Gan. Grim. Gas. 218 ; reosa., 
[1926] 2 D. L. U. 803 ; [1925] 2 W W. 
R. 40 ! 4.3 Can. Grim. Gas. 402 ; 35 
B. C. R. 266.— CAN. 

PART XIV. SECT. 8, SUB-SECT. 1.— A. 

•k. Jurisdiction of court.] — R. r. 
Fox^ E. V, Sansomb (1926), 44 Gan. 
Grim. (Das. 262.— CAN. 

h i. .1 — No definite principle can 

be laid down upon which a ct. of appeal 
should proceed in dealing with appeals 


for the reduction of sentences on the 
ground of excessive severity ; all the 
oiroumstances should be carefully taken 
Into account In each Instance & full 
consideration given to matters of 
mitigation. — R. v. Finlay, [1924] 4 
D. L, R, 829 ; 3 W. W, R. 427.-— CAN. 

h il. .1 — A sentence should bo 

interfered with by a ct. of appeal only 
where the trial Judge proceeded on 
some wrong p-inciple or tov© too grreat 
weight to particular oiroumstances: 
the fact that individual members of 
I he ct. would have imposed a different 
sentence is not sufficient. — R. v. 
Gallagher, [1924] 4 D. L. R. 1059 ; 
3 W. W. R. 357.— CAN. 

h iii. .1 — In considering the 

adequacy of a sentence, the ct. should 
be guided by tbo same considerations 
whether the appeal taken for the 
reduction or iuoiriase of the sentence. — 
R. V . Hicks, [19961 2 D. L. R, 1000 ; 
[192.5] 1 W. W. R. 1163; 44 Gan. 
Grim. Cos. 13 ; 19 Sask. L. R. 359.— 
CAN. 

h iv, .] — Dubtoor V . R. (1927), 

Q. R. 42 K. B. 520.— CAN 
h V, .1 — Whore prisoner was con- 

victed of rape & sentenced to death : — 
Held : clroumstanoos, such as low 
mentality & baneful environment, 
which were not brought to the attention, 
of the Judge, were sufficient to warrant 
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a reduction of the penalty to twenty 
years’ imprisonment & twenty ] ashes. 
— R. V . MoGatheRxV, [1927] 2 D. L. R. 
1142; 48 Gan. Grim. Gas. 64; 60 

O. L. R. 334.— CAN. 

)i^ I, Abortion .] — An appeal by 

an abortion -monger against a sentence 
of four years’ Imprisonment imposed 
on her on a conviction for abortion, 
dismissed. — R. v. Fetch, [1926] 4 
D. L. R. 671 ; [1925] 3 W. W. U. 434 ; 
36 Man. L. R. 299.— CAN. 

k ii. .] — Deft, was convicted of 

breaking & entering with intent to 
commit an indictable offence. On 
appeal, there was sufficient evidence to 
support the couvictiou. Sc. the trial 
Judge having had the advantage of 
seeing prisoner Sc hearing his evidence. 
Sc no sufficient reason having been 
shown for reducing the sentence : — 
Held : the conviction be affirmed & 
deft. *8 appeal dismissed. — R. v, John- 
son (1927), 59 N. S. R. 385.— CAN. 

si. Variation of sentetu'e — Assistance 
given to police.] — ^Where an accused, 
convicted on his own confession, has 
^ven assistance to the police by 
denouncing Sc giving evidence against 
a guilty receiver, although there is no 
evidence of restitution or repentance 
on the part of the prisoner, the sentence 
may be reduced. — R. v. Paul, [1928] 
S. L S. R. 16.— AUS. 



Cases 6l69q[— 8219a. English and Empire Digest Supplement. 


6109q. V, Oarh (1932), 23 Cr. App. 

Bep. 176, C. C. A. 

6177a. .] — Reduction of term of sen- 

tence in order to carry out intention of the 
trial judge. — B. v, Fieldeb (1926), 135 li. T. 
64 ; 90 J. P. 96 ; 28 Cox, 0. O. 186 ; 19 Or. 
App. Rep. 87, C. 0. A. 

6178a. Certificate of Insanity after con- 

viction.] — B. V. Kenneally (1930), 22 Or. 
App. Bep. 52, C. C. A. 

6178b. Adjournment of appeal — Accidental 

delay.] — ^When an appeal has been adjourned 
through no fault of appellant the ct. naay for 
that reason make a r^uction in the sentence. 
— R. V. Hildebrand & Hildebrand (1930), 

22 Or. App. Bep. 79, C. C. A. 

6178c. Court In doubt as to facts.]— B. v. 

Saunders (1931), 22 Or. App. Rep. 169, 
0. 0. A. 

6178d. Other disciplinary action pending — 

Army deserter.] — Sentence reduced in view 
of other disciplinary action. — R. v, Soanes 
(1931), Or. App. Rep. 142, 0. C. A. 

6181a. Relative severity.] — ^A sentence 

of three years’ penal servitude is now to be 
regarded as more severe than one of two years’ 
imprisonment with hard labour. — R. v, 
Jones (1932), 23 Cr. App. Bep. 208, 0. C. A. 

6183a. .] — The ct. will amend an in- 

correct record, though it may not vary the 
sentence. — R. v. Siiarman (1925), 19 Cr. 
App. Bep. 43, C. C. A. 

6186a. .] — R. V. PiLLBY (1926), 19 Cr. 

App. Rep. 101, C. C. A. 

6186b. .] — Rectification of sentence not 

warranted in law. — R. t\ Tremayne (1932), 

23 Cr. App. Rep. 191, C. C. A. 

6187a. Sentence illegal.] — Sentence reduced 

in view of its illegality. — R. v, Jackson 
(1926), 19 Cr. App. Rep. 159, 0. 0. A. 

6187b. .]— R. t7. Irving (1927), 20 Or. 

App. Rep, 131, 0. C. A. 

6187c. .]— R. V. Miluchamp (1929), 21 

Or. App. Rep. 106, C. C. A. 


6187d. -.] — R. V. Dale (otherwise 

Manders) (1929), 21 Or, App. Bep. 114, 
0. 0. A, 

6199a. J — R. V. Clue (1928), 21 Or, App. Rep. 

68, 0. 0. A. 

6208a. Previous conviction — Court reluctant to hear 
evidence of in Justifioaton of sentence — ^No 
previous conviction proved at trial.]— R. v. 
Gans (1928), 21 Cr. App. Rep. 1, 0. u. A. 

8203b. Youth & provocation.] — R. v. Lines (1929), 
21 Cr. App. Rep. 175, C. 0. A. 

6209a. Offer of employment — By old employer.] — 
Sentence reduced.— -B. v. Jackson (1927), 20 
Or. App. Bep. 130, 0. 0. A. 

6200b. S» P. R. V. Usher (1927), 20 Cr. App. Rep. 
ISO, 0. 0. A. 

6209c. Inaccurate statements as to previous 
record.] — The ct. wili revise a sentence when 
after conviction or plea inaccurate state- 
ments by the police about prisoner’s record 
may have infiuenced that sentence. — R. v, 
Boltolpu (1928), 21 Cr. App. Rep. 37, 
0. 0. A. 

6209d. Several charges for same offence.] — R. v. 
Kenny (1929), 21 Cr. App. Rep. 78, 0. 0. A. 

6209e. Improper discrimination between co- 
defendants.] — R. V. Leaf (1931), 22 Cr. App. 
Rep. 171, 0. 0. A. 

6209f. Delay between conviction & appeal.] — 

When there has been an unusually long 
interval between the setting down & the 
hearing of an appeal the ct. may take it into 
consideration for ttie purpose of sentence. — 
R. V. Turner (1932), 23 Cr. App. Rep. 175, 
C. C. A. 

6216a. V. Reade (1927), 20 Cr. 

App. Rep. 60, 0. C. A. 

6216b. .]— R. v. Martin (1928), 20 Cr. 

App. Rep. 187, C. C. A. 

6219a. .] — R. V, Lloyd (1927), 20 Or. 

App. Rep. 139, 0. C. A. 


PART xrv. SECT. 8. SUB-SECT. l.—B. 

6170 i. Whetficr fresh sentence can be 
subsiiiuted — /*lea of guilty. y-^-On an 
appeal against sentence in a caso 
wherein accused pleaded guilty the 
Ct. of Appeal is in as good a position 
as the trial jud^ to determine the 
;h should be imposed. — 


as the trial jud^ to determine the 
Bcntenoe which should be imposed. — 
R. V. ViNEORATSKY (alias Vine), [1928J 
3 D. L. R. 201 ; [1928] 1 W. W. R. 
542 ; 49 Can. Crlm. Caa. 298 ; 37 Man. 
L. R. 32 7. —CAN. 

6170 ii. .1— R. V. Altoharr 

(B. C.), [19281 3 W. W. K. 487.— CAN. 

6172 i, Variatum of sentence — 
Increase of sentence .] — The Ct. of 
Appeal Is justified in increasing a 
sentence, if it clearly deems it jtzstlco 
to do so. — II. V. Gasco (1927), Q. R. 43 
K. B. 116 ; 8 C. B. R, 291.— CAN. 

6185 ii. — .) — R. V. Robin- 

son (1930), 53 Can. C. C. 173, — CAN. 


In whole or In part. — R. v. Low 
QuoNO, [19241 3 D. L. R. 666; 2 
W. W. R. 895 ; 33 B. C. R. 522.— CAN. 

n fi. Recommendation to mercy — 

ERrct of misunderstood by trial judge, 1 — 
K. V. WHlTTAKEe (1928), 28 8. K. N. 
8. W. 411 ; 45 N. S. W. W. N. 172 4 
[19231 Argus L. R. 303.— AUS. 

n iii. Petition for leniency — Jm- 

Vroperly received,] — R. v, LiU Gm, 
[19281 1 V, L. R. 1038 ; 49 Can. Grim. 
Cas. 255; 39 B. C. R, 457.— CAN. 

u jy_ j — Y. Oasoo, [1028] 2 

D. L. R, 751 ; 49 Can. C’rim. Gas. 196 ; 
Q. R. 43 K, B. 116.— CAN. 

n V. Imprisonment substituted 

for fine — Fine inadequate .] — R. r. 
Sydorik & ZOWATSKI (SasJc.), [1926] 
3 VV. W. It. 458.— CAN. 

n vi. Not after sequence partly 

served.] — It. v. NorTmup (N. S.) (1026), 
46 Can. Crlm. Cas. 74.— CAN. 


nL .1 — Where an lUegai 

punish men t has been imposed, os 
imprisonment with hard labour where 
hard labour is not authorised for the 
offence In question, the ct. wifi not 
exercise its powers under Criminal 
Code, 8. 1124, by striking out the un- 
authorised portion of the penalty In 
order to uphold the conviction after 
the illegal punishment has been suffered 


n vil. Imposed by mistalce .] — 

R. V. Hale (1926), 49 Can. Grim. Cos. 
258.— CAN. 

n vill. Youth of prisoner — 

Previous good character.] — R. v. Burns 
(^ skA [1929] 3 W. W. R. 675 ; 53 
(to. 0, C, 87.— CAN. 
nix, Sentence inadequate.] — R. 

J. (19311 4 M. P. R. 85.— CAN, 
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gp. Tyiscretion of Court of 

Criminal Appeal.] — The Ct. of Orlmlnfid 
Appeal, in the exerrlse of the powers 
vested In it by Criminal Appeal Act, 
1912, B. 6 (3), has an onfettered ludiclol 
discretion to review sentences imposed 
upon convicted persons without the 
necessity of considering whether in 
impohing any souteooe under review, 
the trial judge proceeded upon any 
wrong prinoiplo, or upon any mis- 
apprehension of the facts. — R. v. 
Gosper (1928), 28 8. R, N. S. W. 
668 ; 45 N. 8. W. W. N. 105.— AUS. 

gq, Conviction for perjury .] — 

R. V. Zizu Natanson (No. 2) (Saak.), 
[19271 2 W. W. R. 164 ; 49 Can, Orim. 
Cas. 89.— CAN. 

tr. Reduction of sentence — MUigating 
circumstance8.]--Ji, v, Eriokson, 11931] 
2 W. W. R. 710 ; 57 <^n. C. O. 111.— 

CAN. 

PART XIV. SECT. 8. SUB-SECT. 1.— C. 

6202 i. Prisoners state of health.] — 
While a convict's physical state may 
be taken into oonsIdoraUon In passirtg 
sentence, yet changes In his health 
thereafter more properly afford ground 
for an application for tho clemenoy of 
the Crowu than for an appeal age^t 
tho sentence. — H. v. Ziaimerman, 
[19201 2 W. W. R. 882 ; 46 Can. (Mm. 
Oas. 78 ; 37 B. a R. 277.— CAN. 



V(d. XIV.— Gdminal Law. Cases 62g2a-6298a. 


e222a. Full offeooe — To attempt — Incest.] — B. v. 
KiiBBinE (1931), 23 Or. App. Rep. 12, 0. C. A. 

6228a. Attempted larceny — To attempt to obtain 
by false pretences.] — On an indictment for 
attempted larceny the ct. has no power t^i 
substitute a conviction for an attempt to 
obtain by false pretences. — R, v. Gallagher 
(OTHERWISE Hemingway) (1929), 21 Or. App. 
Rep, 172, 0. C. A. 

6230a. Housebreaking — ^To receiving stolen pro- 
perty.] — (1) Evidence improperly admitted 
at the trial may be a ground for quashing a 
conviction. 


(2) On an . indictment charging house- 
breaking, & knowingly receiving stolen 
property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 


receiving, as applt. was not. in fact, called 
upon to explain his possession. — R. v. 
Richards (1924), 18 Cr. App. Rep. 144, 
O. O. A. 


62a0b. Breaking, entering dc steallng—To breaking 
& entering with Intent to steal.]— When on 
an indictment for breaking & larceny there 
is no evidence of the latter, the jury must be 
directed so to find. — R. v. Cross (1931), 22 
Or. App. Rep. 192, C. 0. A. 


6234a. Exclusion of women from Jury.] 

— The discretion whicli a judge at a trial has 
of excluding women from a jury uui.st be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo, — R. v, Vaquier (1924), 
18 Cr. App. Rep. 112, C. C. A. 


6234b. Denial of right of challenge.]— 

If deft, is wrongfully denied his right to 
challenge, the ct. will award a venire de novo, 
— R. V , Williams (1925), 19 Cr. App. Rep. 
67, C. C. A. 


6237a. .] — R. v, Lloyd, No. 2507a, ante. 


6237b. •] — Venire de novo awarded in 


the case of a deft, whose plea of guilty had 
possibly been misundcrstoc^. — R. v. Hussey 
(1024). 18 Cr. App. Rep. 121, C. C. A. 

Annotation PoUd. R. v. Hancock (1931). 145 L. T. 168. 

6287c. .] — R. V, Hancock, No. 3287a, 

ante. 

6249a. Procedure.] — R. v, Knighton 

(1927), 20 Or. App. Rep. 45, 0. C. A. 

6249b. — Fresh evidence.] — R. v. Prat- 

son (1930), 22 Cr. App. Rep. 29, C. 0. A. 

6263. Add, Annotation: — Refd. R. v, Harris, 
[1927] 2 K. B. 587. 

6271. Before this case insert See^ alao^ Crown 
Practice, No. 797a.” * 

Add, Annotations: — FoUd. R. v. Maidstone 
Prison. Ex v, Maguire (1925), 133 L. T. 
710. Refd. Re Carroll (1930), 100 L, J. K. B. 
62. 

6273. Add, Annotation : — Refd. Be Carroll, [1931] 

1 K. B. 104. 

6284. Add, Annotation : — Refd. R. v, Maidstone 
Prison, Ex p. Maguire (1925). 133 L. T. 710. 

6293a. Order to repair highway — Highway Act, 
1862 (c. 61), s. 18.] — Held: not a judgment 
in a “ criminal cause or matter.” — L ough- 
borough Highway Board v , Ourzon (1886), 
17 Q. B. D. 344 ; 55 L. J. M. 0. 122 ; 65 
L. T. 60 ; 50 J. P. 788 ; 34 W. R. 621 ; 

2 T. L. R. 678, C. A. 

Annotations : — Refd. R. ti. Poole Corpn. (1887). 19 Q. B. I). 

602 ; Payne v. Wrlsrht (1892), 61 L. J. M. 0. 114. 

6298a. Invalidity of bye-law.] — Applt. was 

charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ultra vires 
Sc unreasonable. On a case stated, the High 
Ct. held that the bye-law was valid : — Held : 
tills being a “ criminal cause or matter,” 
there was no appeal except for error of law 
apparent on the record, dc, even if the 


PART XIV. SECT. 9. 

6222 i. Carnal knowledge — To in- 
decent assatUl.) — R. v. Giiionb (1925), 
34 B. C. R. .'i.H.— CAN. 

6225 i. Obtaining by false pretences — 
To aitetnpHng to obtain.) — Where a 
party hoa been ooovloted of obteUiing 
ffoous by false pretences, & on the 
indiotmcnt tho Jury could have found 
him guilty of some other offence, n.p. 
attempting to obtain, & it clourl> 
appears by tho Jury’s Hndlng that they 
must have been satiRffod of facts which 
proved him guilty of attomplhiff: — 
Held : a ot. of appeal, instead of allow- 
ing or dismissing the appeal, may sub- 
stitute a vordiotof guilty of attempting 
to obtain. — 11. v, MoManub. [1924 ) 3 
D. L. R. 207 : 42 Can. Crlm. Cas. 248 ; 
51 N, B. R. 265.— CAN, 

■a. BrenlHng dt entering dwelling- 
house by day — To stealing in dtoelling- 
house.y^Ji, r, Sam Chin, [1026] 2 
D. L. R. 287 : 45 Can. Grim. Ctes. 291 ; 
36 B. C. R. 307.— CAN. 

•b. Smuagling — A^o< to attempting to 
smuggle — Latter offence only triable 
summarily.) — R. t. Jonws (N. S.), 
ri026j 3 D L. R. 059 ; 46 Can. CrJm. 
Cas. 8.— CAN. 

so. Wounding with intent to do bodily 
harm — To oomnum cMsauh.]— R. v, 
Lbe Foon. [1928J 1 W. W. R. 747 ; 
40 Can. Crlm. Cas. 233 ; 39 B. C. K. 
298.— CAN. 

PART XIV. SECT. 10. 
am 1, — Fresh evidence aeail- 


altJe not given at trial . ) — 11. v. McDonald 
(N. S.) (1927), 49 Can. Crlm. Cas. 35.— 

CAN. 

aa ii, Raising doubt 

as to correctness of verdict.) — R. r. 
Haskins (Ont.), [19291 1 D. L. R. 282 ; 
60 Can. Crlm. Cas. 412.— CAN. 

ee i, Insanity — Plea not raised 

at trial .) — R. v. Slx>ANE, [1930] 4 
D. L. R. 129; 63 Can. C. C. 342.— 
CAN. 

sf. Misleading statements in 

summing up. 1 — Held : as there was a 
probabiDty that some statements in 
tho summing up had misled tho Jury, 
a miscarriage of justice bad occurred ; 
& a new trial was ordered. — R. v. 
Williams, R. v, McLaughlin, [X928J 
St. 11. Qd. 133 ; 22 Q. J. P. 63.— A US. 

8g. Failure to charge jury as to 

Him for conr<}boration,) — U. r. OoOD- 
TRiJ-ow (N. B.), [19281 2 D. L. R. 598 ; 
43 Can. Grim. Cos. 268.— CAN. 

sh. Admission of depositions ,] — 

A new trial may be directed under 
CWmlual Code, s. 1UJ4 (3) (6), on the 
ground that it was not proved that 
certain of tho conditions precedent 
prosoribod by s. 999 for tho admission 
of depositions had been fulfilled, & one, 
at least, of tho depositions might have 
turned the scale of the Jury’s verdict 
against the accused. — 11. v, Mobellr, 
[1928] 1 W. W. IL 68 ; 49 Can. Otim. 
Cm. 15 ; 39 B. O. R. UO.— GAN 

sj. SUiicment by prisoner — 

Admission of erroneous translation ,) — 
A written exculpatory statement made 
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by the accused in a foreign language 
while ho was in custody & handed by 
him to the constable in whose custody 
ho was, was received as evidence & 
w'as given to the Jury & referred to by 
the judge in his chaigc. On appeal 
from the conviction It was shown that 
tho translation admitted at tho trial 
was erroneous in certain respects 
alleged to be prejudicial to tho accused : 
— Held : since In so far as the trans- 
lation was incorrect it undoubtedly 
gave rise to an inference prejudicial 
to the accused it hati resulted in a 
miscarriage of Justice, &, therefore, a 
new trial must bo directed. — K. r. 
h'REDEiiiCK, [19311 3 W. W. 11. 747; 
44 13. C. H. 647.— CAN. 

sk. Duty of court on trial de novo — 
To give weight to findings of court 
below,) — E. V, Aulbnbach, I1930J 1 
D. L. R. 865 ; 62 Can. O. C. 374 ; 1 
M. P. R. 129.— CAN. 

sb. Difference between trial df trial 
de novo,] — R. v, KiCE, [1930] 3 D. L. R. 
911 ; 53 Con. C. C. 322.— CAN, 

PART XIV. SECT. 16. 

si. To Supreme Court — Condition 
precedent— Certificate — By what court 
oranted. ] — Tho ot. to grant a certificate 
that a decision of the Ct. of Criminal 
Appeal involves a point of law of 
exceptional public importance, & that 
it is destrable in the public interest 
that an appeal should be taken, la 
the Ot. of Criminal Appeal, & not the 
Supreme Ct. — ^A,-G. «. Murray (No. 2), 
[19261 1. R. 300.— IR. 



Cases eeeSa— 6788. English and Bmpike Digest Suppleb(IEnt, 


bye-law wore, on the face of it, invalid, that 
would not be an error of law apparent 
on the record. — B urnett r. Berry (1896), 
60 J. P. 650 ; 12 T. L. R. 464 ; 40 Sol. Jo 
664, 0. A. 


-^nnote/w^ Apld. MoVittie v, Bolton JJ.. [10241 W. N. 
149. Befd. Godwin «. Walker (1898), 12 T. L. R. 367 ; 
Teal© V. Harris (1806), 60 J. P. 744 ; Jones e. Walters, 
(1898), 78 L. T. 167 : Batson e. Ashe, (1899J 1 Q. B. 426 ; 
WWto r. Morley, [18991 2 Q, B. 34 ; Thomas «. Sutters, 
[1900] 1 Oh. 10 ; Sutton Harbour Improvement Co. v. 
Foster (1920), 123 L. T. 549 ; Evorton v. Walker (1927). 
137 L. T. 694. 


6298b. “Error of law apparent on record.**] — 

Burnett v. Berry, No. 6298a, ante. 


629SC. The effect of Jud. Act, 1878 (c. 66), 

8. 47, & Criminal Appeal Act, 1907 (c. 28), 
8. 20, is that there is no right of appeal to the 
Ot. of Appeal in a criminal cause or matter, 
even where the error is apparent on the record. 
— MoVittie v. Bolton JJ., [1924] W. N. 
149, C. A. 

After this case add the following new 
section : — 


Sect. 16.— APPEALS. 

To House of Lords .] — See Part XV. 


Part XV. — Appeal to House of Lords and Judicial 
Committee of the Privy Council. 

6301. Add* Annotations: — As to (1) Apld. R. v, Gonsd. R. v. Tidmarsh (1981), 23 Cr. App. 

Berg, Britt, Carr^ & Lummies (1927), 20 Rep. 79. Generally, Held. Statham v* Stat- 

Cr. App. Rep. 38. Dlstd. R. v. Chesshire, ham, [1929] P. 131. 

Lucas ifc Bottom (1927), 20 Cr. App. Rep. 47. 


Part XVI. — Costs, Compensation, Rewards and Restitution. 


6408. Add* Annotation : — Refd. R. t;. Ely JJ., 
Ex p* Mann (1928), 93 J. P. 45. 

6434. After this case add : — 

Costs of poor prisoners .] — See Poor Prisoners’ 
Defence Act, 1930 (c. 32), s. 3. 

6446a. Appeal from order — ^To Court of 

Criminal Appeal.] — R. v* Jones, No. 5554a, 
ante* 


Part XVII. — Offences 

6722. For (1628) ** read (1641).*’ 

6723. For “ (1628) ” read “ (1639).’* 

6726. For “ (1628) ” read “ (1443).” 


6496a. S* P. R. V. D’Eyncourt (1888), 21 Q. B. D. 
109 ; 57 L. J. M. C. 64 ; 62 J. P. 628 ; 37 
W. R. 69 ; 4 T. L. R. 465, D. 0. 

Armotations .—BM, Inkpin v* Roll (1922), 126 L. T. 517 ; 
CJonn V* TumbuU (1926), 89 J. P. Jo. 300. 

6505. Add* Annotation : — ^Refd. Lake v* Simmons, 
[1926] 2 K. B. 51. 


against the Sovereign. 

6727. For ” (1628) ” read ” (1494).” 
6732. For ” (1628) ” read “ (1463).” 
6738. For ” (1628) ” read ” (1462).” 


PART XVI. SECT. 1, SUB-SECT. 3. 

6441 i. Costs of defendant on at 
— Libel .] — In Oiminal Code. s. 1045, 
the word '* information ” moans 
** criminal information/' & a diRmisaal 
by the magistrate of a oharere laid In 
the usual way by information A com- 
plaint is not a ** Judgment for deft.” — 
Buczko V. Chobotar (B. C.), [1926] 
1 D. L. II. 1024 ; [1926] 1 W. W. R 
379 ; 45 Can. Crim. Cas. 210.— CAN. 


PART XVI. SECT. 3, SUB-SECT. 3.— A. 

»m. Offence tried on summary con- 
vietian..] — Sects. 79,5, 817. & lOriO of 
the Criminal Code dealing with the 
restitution of stolen property do not 
apply to an offence tried on summary 
conviction under Part XV. of the Code. 
— H. ex ret. Arnold v. Westkrland 
(Alta.). [1929] 3 W. W. R. 408 ; 52 
Can. Crlm. Cas. 127.— >CAN. 


PART XVII. SECT. 1, SUB-SECT. 1. 

6515 i. Breach of allegiance to the 
Crmim — Status of State possessing 
internal sovereignty. h-Tho crime of 
high treason can be oommittod against 
a State which possesses internal 
sovereignty, even though its external 
powers may be limited in certain 
respects. The Govt, of the Union of 
South Africa, as mandatory of South- 
West Africa, possesses enffieJent internal 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
the mandated territory who takes up 
arms with hostile inteht against the 
Govt, of that territory. — R. v. Ohrts- 
TiAN, [1924] App. D. 101.— B. AF, 

PART XVII. SECT. 1, SUB-SECT. 4. 

e f. .] — The crime of treason Is 

constituted by the perpetration of 
armed attacks upon the Slate or Govt, 
with hostile intent. The existence or 
otherwise of such hostile intent is to 


be gathered from all the circumstances 
of the case. Where accused oomndtU^d 
acts of hostility towards the State by 
taking up arms with the express inten- 
tion of coercing the Govt, k enforcing 
the will of himself A those acting with 
him upon the Govt. : — Held : accused 
had b^n properly convicted of treason. 
— R. V, Erasmus, [1923] App. D. 73. — 
S, AF. 


6 ii. . ] -rWhen a multitude arises 

& assembles to attain by force & 
violence any object of a general public 
nut\ire, it amounts to levying war 
against the King. A deliberate &: 
organised attack upon the Oown 
forces would amoimt to a waging of 
war if the object of the insurgents was 
by armed force & violence to overcome 
the servants of the Grown & thereby 
prevent the general collection of the 
capitation tax. — Ainu Hla v. Kino 
JOmperoh (1931), I. h. R. 9 Ran. 404. 

-IND. 
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Part XVIII. — Offences against Public Tranquillity 


6735a. Effecting public mischief — False allegation 
of robbery.] — E, v. Manley (1932), 96 J. P. 
Jo. 847 ; 174 L. T. Jo. 491, C. 0. A. 

BSB7* Add, Annotation: — Refd. Motor Union 
Insce. V, Boggan (1923), 180 L. T. 588. 

6890. Add, Annotation : — Refd. Jarvis v, Surrey 
County Council, [1926] 1 K. B. 654. 


6931. Add, Annotation : — ^Refd. Glamorgan County 
Council V, Glasbrook, [1924] 1 K. B 879. 

7026. Add. Annotation : — Refd. Anchor Trust Co. 
V. Bell, [1926] Ch. 805. 

7083a. .]— Anon. (1701), 12 Mod. Rep. 495; 

88 B. R. 1472. 


Part XX. — Offences relating to Administration of Justice. 

7276, Add. Annotation: — Refd. Conn v. Turnbull (1925), 89 J. P. Jo. 300. 


PART XVIII. SECT. 2, SUB-SECT. 8. 

— A. 

6750 ill. .J — Advocating 

expwissly any form of rebellion i« not 
a necessary element in an offence under 
Indian Penal Code. s. 124a. It Is 
quite possible by the abuse of Govt, 
officials to make an endeavour to bring 
into hatred or contempt the Govt, 
established by law in British India. — 
EMPRROR V. &ATYA RaNJAN BaKJSHI 
(192ft), I. L. R. 66 CeAc. 1085.— IND. 

h i. — Where a book, 

which profeseos to be a history of the 
East India Co., is In no sense ^merely 
a histoiT of the times with which it 
deals, but teems with propaganda 
directed against British mle, & the 
intention & general trend of the book 
is to bring into contempt & hatred the 
pi’esont Govt., the book is rightly 
prescribed under sect. ftftA of the 
Criminal Procedure Code. — Emperor 

V. Saioal (1930), I. L. R. 52 All. 775.— 
IND. 

PART XVIII. SECT. 7. 

6821 ii. Meaning of** prize- 

fight.**] — R V. Pkuckt (1913), 24 

W. L. R. 804 ; 4 W, W. R. 1065 ; 11 
D. L. R. 701 ; 6 Alta. L, R. 103.— 
CAN. 

6821 iii. Ttestaurant.] — A 

restaurant Is not a public place within 
Criminal Code, s. 238 (/), since the 
public hns no righta, as such, to 
resort there ; &, therefore, the causing 
of a disturbance therein by one of the 
methods referred to in s. 238 ( / ), does 
not render the disturber subject to 
conviction thereunder. — R. r. Benson, 
11928] 3 W. W. R. 606 : 50 Can. Grim. 
Cas, 426.— CAN. 

PART XVIII. SECT. 8, SUB-SECT. 1. 

6841 ii. Unemployed rushing 

toum hall.] — R. v. Bbati'ib, 11931] 3 
W. W. R, 764 ; 55 Can. C. C. 380 ; 39 
Man. L. U. .394.— CAN. 

6841 iii, ,]— Deft, led a parade 

of unemployed men through the 
streets of a oit^^ the purpose being to 
dcinonetrato the extent of unemploy- 
ment Sc to excite public sympathy. 
The chief constable forbade deft, to 
lead the parade through a coi’taln 
restricted area In the city, but deft, 
refused to obey & was arrested by the 
poUoc ; he then instructed his follow^ers 
to enter the restricted area in deflauoo 
of the police, & they, pushing the 
police aside, carried the parade through 
tlie restricted area. No physical 
violence doing bodlJy harm resulted, 
apparently bwauso the police realised 
the wisdom of yielding to a crowd of 
men who were unarmed Sc apparently 
harmless : — Held ; deft, was a meiulKT 
of an assembly lawful in Its inceptiou, 
but unlawful in its execution, beciause 
it was detennined to meet force by 
force & to resist the officers of th<s law. 
— H. r. Patterron, [1931] 8 D. L. R. 
267 ; 66 p. L. R. 461 ; 55 Can. C. C. 
218.— CA)«. 


«n. Meeting to maintain right bond 
fide beJieved to be possessed. 1— Where 
five or more persons assemble for 
maintaining by force* or show of force, 
a right which they bond fide believe 
they possess, & not for enforcing by 
such force, or show of force, a right or 
supposed right of theirs, they do not 
constitute an unlawful assembly punisb 
able under India Pena] Code. s. 143. — 
Re Vberabadra Pillai (1927), I.‘L. R. 
51 Mad. 91.— IND. 

80 . Cirvwnatancea to be cmALdered.] — 
To institute an ** unlan^ful atwembly ” 
wltliin sect. 87 of Olmlnal Code there 
need bo no Intention on the port of any 
member of the assembly to commit an 
offence, hut it is the manner in which 
the assenibly conducts itself that 
brings it ^vithin the pmwiew of the 
sect-. All the cii'ciimstances, including 
the C(nidiUou8 of the time, must be 
considered in detennining whether a 
paridoiilar assembly was In the begin- 
ning or hod become an iinlau-ful one. 
The cojTimon prirpose of the mombei’s 
8 c the likelihood of a disturlMj-uoe 
i*esultlug from the assembly are matters 
which are ordinarily not detennined 
by <iir<Mit evidence but by Inference 
from the coinluct of the meeting & 
all the circnmataiiccB siuroundiiig it. 
Therefore, the reception of evidence 
that on the <lay before the ossombly 
in q\u»stion a circular, urging the uu- 
employod to refuse to accept relief 
work & to “ strike.’' was distributed 
in ‘the city was held not to afford a 
vali<l ground of a))poa] from a con- 
viction on a charge of l>eing a member 
of an milawftil assembly althrnigh no 
connection of the accused with tho 
circular was shown. — K. v. Jones & 
Sheimn, K, V. Therneh, It. V . Farbv 
8c Dwokkin, R. i \ Campbell, [1931] 
3 W. W. K. 716 ; 57 Can. C. C. 81, 90, 
92 ; 26 Alta. L. R. 97.— CAN. 

sq. Membership of Comnmn ist party. ] 
- ]{. V. Buck, [1932] 3 I). L. R. 97.™ 
CAN. 


PART XVIII. SECT. 9* SUB-SECT. 7. 

6t. Whether municipal corporation 
liable .] — Globe 8c Rutgers Fire 
Insurance Co. v. Glace Bay <^rpn. 
(N. S.), [19271 1 D. L. R. 80.— CAN. 


PART XVm. SECT. 10, SUB-SECT. 1. 

— C. 

iv. Vacant premises .] — Tho gist of 
tho offence of forcible entry under 
sect. 102 of Criminal Code Is the forcible 
depriving of another person of actual & 
peaceable possession in a manner likely 
to cause a breach of the peace or 
reasonable apprehension thereof. An 
entry by the breaking of the look of 
vacant premises is not one likely to 
43ause a breach of the peace 8^ there- 
fore, not within sect. 102. “ Forcible 
entiT " as defined in tb© decisions 
under tho English statutes is dis- 
tinguishable from •* forcible entry ” as 
denned by sect. 102. — R. v. 
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[1931] 1 W. W. R. 480; 56 Can. G. C. 
114.— CAN. 


PART XIX. SECT. 4. 

sb. Judicial officer — Minemher of 
licensing cowrt.] — Held: an attempt 
to bribe a member of a lioensing ct.. 
In order to influence his vote on an 
application for a licence, was an offence 
indictable at common law. In respect 
that, the functions & procedtu^ of a 
licensing ct. were of a judicial character. 
— J..OGUE V. H.M, Advocate, [1932] 
8. C. (J.) 1.— SCOT. 


PART XX. SECT. 2, SUB-SECT. 1. 

7286 1. Nature of the offence .] — 
Perjury Is In Itself a contempt of ct. — 
R. V. Ztzu Natanson, [1927] 3 D. L. R. 
758 ; [1927] 2 W. W. R. 1.55; 48 
CJan. Crlm. Cas. 227 ; 21 Sask. L. R. 
632.— CAN. 


PART XX. SECT. 2, SUB-SECT. 6.— A. 

r i. ' Absence of examiner — 

Failure to file affidavit.] — An examina- 
tion for discovery in a ooimty ct, 
action not conducted iu the presence of 
the deputy clerk is not an examination 
token pursuant to County Cts. Act, 
R. S. M., 1913 (c. 44). & perjury does 
uot lie against tho person examined, 
even though the solrs. agreed that the 
clerk need not remain during the 
examination. 

The fact that no affidavit was filed 
prior to such examination is not a bar 
to a prosecution for perjury, where 
ttcouaed voluntarily agreed to submit to 
8c- attended tho examination 8c was 
sworn 8c examined. — R. v. Allen, 
[1926] 1 D.L.R.57 ; [1925] 1 W. W. R. 
718 ; 43 Can. Crlra. Cos. 118.— CAN. 

r ii. P. R. v. Kohel (Sask.), 
(192C). 46 Can. Grim. Cos. 279 ; [1926] 
3 W. W. R. 478.— CAN. 

c i, JnveMigaiion by Canadian 

National Railway — Not a judicial pro- 
ceeding — Although a justice on the 
Rnard.] — Boivin v, R. (1929), 64 Can. 
C. O. 200 ; 48 Quo. K. B. 81.-— CAN. 

PART XX. SECT. 2. SUB-SECT. 7. 

si. .] — R. V. Ferrish 8c 

De Vabsb (1926), 58 N. S. R. 370.— 
CAN. 

PART XX. SECT. 2, SUB-SECT. 8.— A. 

a 1. Witness proiejcted by Evi- 

dence Act, 1912 (c. 27).J — Evidence 
given at a trial at which the witness Is 
granted tho protection of Canada 
Evidence Act, 1912, Is not receivable 
against him on a prosecution for per- 
iury on other ocoasions, e.g.. on an 
Inquest & preliminary hearing. — R. v. 
Rrusoiikovbki. [1925] 2 D. L. R. 167 ; 
[19251 1 W. W, K. 426 ; 43 <^n. Crlm. 
CJas. 299.— CAN. 

a ii. .) — Accused was convicted 

of perjury in testifying In a civil action 
brought by the Crown against his 



Casw 7416— 7657». English and Empire Digest Sxtpplehbnt. 


7416. Add. Annotation : — ^Refd. Coim v. TumbuU 
(1925), 89 J. P. Jo. 300. 

7434. Add. Annotation: — As to (2) CoQsd. B. v. 
Southern (1929), 142 L. T. 383. 

7523. Add. Annotation: — ^Refd. Hearts of Oak 


Assurance Co. v. A.-Q. (1931), 47 T. h. B. 
579. 

7564a. On constables to execute warrant.l- 
CoLBasAN’s Case (1619), 2 Boll. Bep. 78; 
81 B. B.,671. 

Annotation: — ^Refd. Miller v. Knox (1838), 4 Blue. N. C. 


Part XXI. — Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 
Process. 

7641. Add. Annotation : — Consd. Hardie & Lane 7657a. — Smith v. Stbvbns (1920), 45 

V. ChUton, [1928] 2 K. B. 300. T. L. B. 429. 


brother for oradinfir the payment ol the 
proper duty on goods introduced Into 
Canadd by accused. The perjury was 
charged in respect of the statement by 
accused that he had intended suen 
goods for the members of his family ; — 
Held : the testimony of customs 
officials as to statements made by 
accused’s brother to the customs 
appraiser on the strength of which the 
goods had been oleaued, should not have 
been admitted. — R. v. Natanson 
(No. 2) (Sask.), 11927] 4 D. L. R. 1035; 
11927] 3 W. W. R. 550 ; 49 Can. Crim. 
Cas. 80.— CAN. 

sy. Circumstanlial evidence.] — A con- 
viction for perjury may be founded on 
circumstantial evidence alone. — R. v, 
Natanson, ri927] 3 D. L. R. 308; 
11927] 2 W. W. R. 127 : 48 Can. Crim. 
Cas. 158 ; 21 Sask. L. R. 605.— CAN. 

PART XX. SECT. 2, SUB-SECT. 8.— B. 

7380 iv. * .] — On a trial for 

perjury with respect to testimony 
taken by a magistrate on a prollmlnory 
inquiry based on a sworn information, 
tho information Itself must be pro- 
duced to establish that the ma^trate 
had power to hold the inquiry & that 
it was, in consequenoo, a ** judicial pro- 
ceeding ’* under the Code ; &, In the 
absence of proof that the original 
information had been lost or destroyed 
so as to admit secondary evidence 
thereof, the oral testimony of the 
magistrate or of the official reporter 
on tho inquiry as to the nature of the 
proceedings before tho magistrate, 
althou^ received without objection, 
is insufficient to prove that the inquiry 
in which the alleged peijury was com- 
mitted was held in respect to an in- 
dictable offence & was a ** judicial 
proceeding.” — R. v. Chebkr, [1930] 2 
W. W. R. 498 ; 64 Can. O. (?. 297 ; 24 
Alta. L. R. 610.— CAN. 

sa. Writ of eummons.] — Held : the 
evidence that the proceeding was a 
judicial proceeding was sufficient, 
although the writ of summons therein 
had not been produced. — R, v. GuR- 
DITTA, [19271 1 W. W. R. 273 : 47 
Can. Crim. Cas. 103 ; 38 B.C. R. 66. — 
CAN. 

sb. Certified copy of record — Prior 
^tice not necesaary where admission 
ay accused that impeached statements 
were made in judiedi proceedings .] — 
R. tJ. Kobold, [1927] 3 W. W. K. 294 ; 
49 Can. Crim. Cas. 290 ; 37 Man. L. R. 
37. — CAN. 

PART XX. SECT. 2, SUB-SECT. 8.-C. 

, J Copy of affidavU.] — Where 

charged witia making a false 
affidavit in the United States of 
^lericg :-~Held : a copy of the false 
^davlt duly authenticated by a 
wOM before the judge was 
rightly admitted. — United States v. 


__i. [19251 1 B. li. R. 200; 43 
Crim. Cas. 692 ; 57 N. S. R. 421. 
—CAN. 


PART XX. SECT. 2, SUB-SECT. 8.— D. 

m i. .1 — ^The dictum of English 

common law that the testimony of a 
single witness is not sufficient to sus- 
tain an Indictment for perjury is not 
a safe guide for tho Indian eta., which 
are bound by the statute law enacted 
in sects. 3 ^ 134 of Evidence Act. — 
Emperor v. Arjun Singh (19.31), 
I. L. II. 53 All. 598.— IND. 

7415 lii. .] — Although a person 

charged with perjury cannot bo con- 
victed upon the evidence of one wit- 
ness, unless such witness is corro- 
borated in some material particular by 
evidence Implicating the accused, there 
need not be two witnesses to prove 
every tact necessary to make out the 
offence ; corroboration is required 
merely for the perjured fact as a whole, 
& not of every detail or constituent 
part of It. — R. V. McKenzie, [1930] 2 
W. W. R. 602 ; 64 Can. C. C. 153.— 
CAN. 


PART XX. SECT. 2, SUB-SECT. 11. 

sd. Evidence — Of fodsUy of state- 
ment — Corrobation unnecessary,] — R. v. 
McBeth. [1926] 2 I>. h. R. 801 ; [1926] 
1 W. W. K. 931 ; 45 CJan, Crim. Cas. 
357 ; 22 Alta. L. R. 222.— CAN. 


PART XX. SECT. 2, SUB-SECT. 12.— B. 

a I. To obtain permit to purchase 

liQuar,] — Sect. 176 of OiminaJ Code 
does not apply to a statement whioh 
is neither imder oath nor a statutory 
declaration made ” knowing it to have 
the same force & effect as if made 
under oath,” — R. v. W^hite (B. C.), 
[1929] 3 W. W, R. 729.— CAN. 


PART XX. SECT. 2. SUB-SECT. 12.— C. 

mi. Affidavit regvired by foreign 

law.] — Where deft, was charged with 
making in America a false affidavit, 
which affidavit was required by Ameri- 
can law : — Held : notwithstanding 
the affidavit had not been made in a 
judiciaJ proceeding, the crime charged 
constituted perjury under the law of 
(Canada. — United States v. Snyder, 
[19251 1 D. L. R. 200 ; 43 Can. Crim. 
Cas. 92 ; 57 N. 8. R. 421.— CAN. 


PART XX. SECT. 4. 

7496 i. Persuading witness— To in- 
duce complainant to withdraw charge .] — 
The essence of the crime of attempting 
to defeat the course of justice con-slsts 
in the wilful Intent to obstruct the due 
administration of justioo, coupled with 
an act calculated to further & done in 
furtherance of that Intent. If these 
elements are present it does not matter 
that what was done was done under a 
mistaken belief that it would have 
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the efleot intended. An attempt to 
indnoe, by threats or other corrupt 
means, a witness to prevail upon com- 
plainant to withdraw a criminal com- 
plaint amounts to an attempt to defeat 
tho course of Justice, notwithstanding 
that tho attempt was made before a 
oriminal charge had been preferred by 
the prosocnflng authority. — Hatttngh 
V. R. fl929). 50 N. L. R. 105.— S. AF. 

se. LialrUityfor fabricating — A lihough 
no proceeding pending .] — R. v. Sevick 
(1930). 54 Can. C. C. 92.— CAN. 


PART XX. SECT, 12. 

b i. .] — Where a defeated 

litigant wrote, subsequent to the 
judgment, insulting letters to the 
special magistrate presiding, there 
being no litigation pending : — Held : 
neither an instant order for imprison- 
ment nor a rule for the issue of a writ 
of attachment should ho made, there 
being no reason why tho ordinary 
remedy of information for criminal 
libel should not be adoptevl. — E.r p. 
Sanderson (1928), S. A. S. R, 448. — 
AUS. 

PART XXI. SECT. 4. 


1 i. .j — A search warrant 

issued under Liquor Act, 1922, s. 90, 
does not authorise the constable, who 
suspects that a person is leaving the 
premises with liquor, when no liquor 
has been found on the promises, to 
follow him 6c forcibly bring liim back 
to tho premises where tho search is 
being made. If in doing so be is 
OKsaulU'd by such person, the latter 
cannot be convicted of assaulting tho 
constable while acting in the discharge 
of his duty under the search warrant. 
— R. V. Diamond, [19241 1 D. L. R. 
1033 ; 1 W. W. U. 444 : 42 Can. Crim. 
Cas. 90 ; 20 Alta. L. R. 60.— CAN. 

1 il. Evidence that person 

assaulted an officer.] — Where on a trial 
on a charge of assaulting a police officer 
in tho discharge of his duty tho xierson 
alleged to have been assaulted is asked 
whether he is a constable In a certain 

g oUce force & answers ” yes,” there is, 
i tho absence of anything to qualify it, 
sufficient evldonoo of his status or 
occupation as a police officer not only 
at the time of the trial but also a few 
days previously. — R. v. Smith, [1930] 
3 W. W. R. 287 ; 54 Con. C. C. 350.— 
CAN. 

7666 V, Keeping eonsUtblr at 

arm's length — Whether flight to avoid 
arrest.] — The fact that a person 
violently assaulted by a police officer 
who is attempting to arrest him, tries 
to evade a repetition of the assault by 
keeping at arms* length from the officer, 
does not constitute a taking to ” (light 
to avoid arrest *’ within Oriminal Code, 
s. 41.— ViGNTTon V. Bond fc C. P. Ry. 
Co.. [1928] I W, W. R. 449; 50 Can. 
Crim. Cas. 273 ; 87 Man. lr.*R. 435. — 
CAN. 
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7674* Add* AnnoUdion: — Coilsd» Horsfield v* 

Brown, [1932] 1 K* B, 365* 

76S3. Add* AnnotaUon : — Raid* Glamorgan County 
Council V, Glasbrook, [1924] 1 K* B. 879. 

7685a* Assaulting warder on dut{^«] — A convict 
who assaults a warder on duty is liable to be 
sentenced by a ct. of summary jurisdiction 


to six montbB* hard labour, that being the 
punishment provided by Prevention of 
Crimes Act, 1871 (c. 112), s. 12, for assaulting 
a constable when in the execution of his duty. 
— Pointing v. Wilson, [1927] 1 K. B. 382; 
90 L. J. K. B. 309 ; 136 L. T. 307 ; 91 J. P. 6 ; 
43 T. L* R. 44 ; 70 Sol. Jo. 1091 ; 28 Cox, 
C: C. 291, D. a 


Part XXII. — Offences affecting the Property and 
Prerogative of the Crown. 

7768. Add. Annotation : — Ae to (2) Retd. Best v. 7785. Add. Annotation : — Retd. R. v. Stokes 
Butler (1932), 48 T. L. R. 481. (1925), 134 L. T. 479. 


Part XXIV. — Offences on the High Seas. 


7840. Add. Annotation : — Consd* China Navigation 
Co. V. A..G. (1932), 48 T. L. R. 376. 

7864. Citation .—Delete 33 J. P. 791. 

7866. Add. Annotation i — ^Refd. Commercial & 


Estates Co. of Egypt v. Board of Trade, 
[1926] 1 K. B. 271. 

7878. Add. Annotation : — Reid. Be Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Oh. 
58 . 


Part XXV. — Offences relating to Foreign Nations. . 

7899. Add. Annotation Reid. Browning v, Crum- 7908. Add. Annotation : — ^Reld. Poster v. Driscoll, 
lin Valley Collieries, [1926] 1 K. B. 622. Lindsay v. Attfleld, Lindsay v. Driscoll, [1929] 

1 K. B. 470. 


Part XXVI. — Offences against Religion. 

7948. Add, Annotation : — Reid. Gottliffe v, Edelston, [1030] 2 K. B, 378. 


Part XXVII. — Offences relating to Marriage. 

7950. In citation delete '' 2 F. & F. 661.” 7960. Add. Annotation : — Reid. R. v. Moscovitch 

7959. Add. Annotation R. v. Moscovitch (1927), 138 L. T. 183. 

(1027), 138 L. T. 183. 

I. L. R. 51 All. 470.— IND, 


7676 vl. Failino to slop 

vehicle when ordered to do «o.1 — R. v. 
Gau-ant (P. E. I.), [192»J 1 D. L. R. 
671 ; 51 Can. Crim. Cas. 209.— CAN. 

7676 vii. R. v. 

D’Entrkmont, 11 932 j 2 1). L. R. 236 ; 
4M. P, K.H2.— CAN. 

PART XXL SECT. 6, SUB-SECT. 2. 

• i. Prisoner at large. — Unlawful 

act of magielrate ,] — R. w. Pokitruski 
(1931), 55 Can. C. C. 152.— CAN. 

PART XXIL SECT. 2, BUB-SECT. 1. 

7761 01. .1— For a thing to 

be termed counterfeit ” according 
to the definition given in Indian Penal 
Code, 8. 2^. there should be some sort 
of resemblance eulficlent to cause 
deception. In a case of counter- 
feiting currency notes, whore the 
ability of tbe accitscd persons, & the 
capacity of the materials v^ith which 
they worked, wore not such as to pro- 
duce a currency note which would take 
in even the most ignorant villager : — 
Held: there could be no conviotlon 
under Indian Penal Code, s. 489a, read 
with a. 611, — R. V. JWALA (1928), 


PART XXII. SECT. 4. 

o i. Possession of package received 
from unknown source — No proof given 
tJuit dutjf not paid.) — R, v. Moyle (Ont.) 
(1928), 49 Can. Crlm. Cas. 375.— CAN. 

sf. What constUtUes smuggling — 
Customs Act. 8, 206,] — R. v, Mayall 
(1926). 45 Can. Crim. Cas. 366; 37 
B. C. R. 211.— CAN. 

sg. — .] — R. V. Jobes (N. S.), 

119261 3 jy. L. R. 659 ; 46 Can. Crim. 
Cas. 8.— CAN. 

ab. Burden of proof — That goods 
imported legaXly--On accused.) — Be R. 
V. MoKenzte (1926), 45 Can. Crim. Cas. 
144 ; 58 N. S. R. 313.— CAN. 

,] — i^, Lb Blanc 

(N. B.), [1927] 2 D. L. R. 793 ; 47 
Can. Crim. Cas. 302.— CAN. 

si. .) — Held : where 

goods alleged to have been smuggled 
are found & seized in tbe possession of 
any person, the onus, under Customs 
Act. 8. 264, is upon such person to 
explain how the goods hod come into 
his possession or bow they had l)een 
imported into Canada, if so, to 
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prove that the duty upon them was 
paid.— Weiss v, R.. (19281 Exch. C. R. 
106.— CAN. 

sm. Indictment for smuggling — No 
power to substitute conviclion for 
attempting to smuggle — Latter offence 
only triable s^immarUy.X — R. v. Jobes 
(N. S.), [1920J 3 D. L. R. 659; 46 
Can. Crim. Cos. 8. — CAN, 

PART XXVIl, SECT. 1, SUB-SECT. 1.— 

7956 ii. .) — On an 

indictment for bigamy tbe first 
marriage must 1>e striotlv proved, but 
whore the person charged has pleaded 
guilty, it LS an admission that strict 
proof of the marriage can bo made & 
precludes the nooossity for proof. — 
R. r. Roop, (1924) 3 D. L. R. 985 ; 67 
N. S. R. 325.— CAN. 

PART XXVn. SECT. 1, SUB-SECT. 1.— 
B. 

td. Marriage between Roman Catholics 
— Domiciled in (^ebec — By Protestant 
clergyman.] — Held: valid, & subse- 
quent marriage therefore bigamous, 
notwithstanding belief In invalidity of 
first marriage. — R. v. Simard (1931), 
66 Can. O. C. 269.— CAN. 



Cases 7980~818a. English and Empire Digest Supplement, 


7980. Add. Annotation: — Refd. R. v. Moscovitch 
(1927), 44 T. L-R. 4. 

7989a. .] — Od an indictment for bigamy the 

validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated. — R. v. 
Moscovitch (1927), 138 L. T. 183 ; 44 T. L. R. 
4; 28 Cox, C. C. 442; 20 Cr. App. Rep. 121, 
C. 0. A., 

7991. Add. Annotation : — Refd. Monckton v. Tarr 
(1930), 23 B. W. 0. C. 504. 


7992. Add. AnnotaHon: — ^Retd. Pilot v. Gainfort 
(1931), 145 L. T. 22. 

7996. Add. Annotation: — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 169. 
8026. Add. Annotation: — ^Reld. R. v. Denyer, 
[1926] 2 K. B. 258. 

8031. Add. Annotations : — Consd. Spivack v. 
Spivack (1930), 99 L. J. P. 62. Reid, R. v. 
Moscovitch (1927), 44 T. L, R. 4. 

8036. Add. Citation: — nom. Suoden v. 

Lolley, 2 01. & Pin. 567, n. 

8038. Add. Annotation: — Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 


Part XXVIII. — Offences against Decency and Morality 


8070. Add. Annotation : — FoUd. R. v. Be Montalk 
(1932), 23 Cr. App. Rep. 182. 

8070a. — — .] — R. V. Be Montalk, No. 181a, ante. 

8087a. .] — R. v. Be Montalk, No. 181a, ante. 

8087b. Advancement of literature as defence.] — 

R. V. Be Montalk, No. 181a, ante. 

8098. Add. Annotation : — ^FoUd. R. v. Be Montalk 
(1932), 23 Cr. App. Rep. 182. 

8104. Add. Annotation : — Refd, Statham v. Stat- 
ham, [1929] P, 131. 

8110. Add. Annotations : — Refd. R. r. Bailey, [19241 
2 K. B. 300 ; R. v. Southern (1929), 142 L. T. 
383. 

8112. Add. Annotations : — Consd. R. v. White- 


head, [1929] 1 K. B. 99 ; Statham v. Statham, 
[1929] P. 131. 

8123. Add. Annotation : — Distd. R. v. Woods 
(1930), 143 L. T. 311. 

8123a. By letter purporting to be written by 

woman.] — B. v. Woods, No. 751b, ante. 

8127* Add. Annotation : — Consd. R. v. Kendrick 
& Smith (1931), 144 L. T. 748. 

8128a* What Is disorderly house.] — R. v. 

Bbrq, Britt, Oarri^ &> Lcm:mies, No. 4222a, 
ante. 

8129. Add. Annotation : — Refd. R. v. Berg, Britt, 
Oarrd & Lummies (1927), 20 Or. App. Rep. 
38 

8133. Add. Annotation : — Consd. Winter v. Woolfe, 
[1931] I K. B. 549. 


PART XXVII. SECT. 1, SUB-SECT. 3.-- 
A. 

8013 V. .1- 11. V. Welch, 

[1931] 4 M. P. n, 119.— CAN. 

PART XX vn. SECT. 1, SUB-SECT. 8.— 
C. 

n i. Suiflclcncy ofhdicf — OnvH of 

proof .] — In Nov. 1924, M. went 
throiiifh a form of marriaw with D, 
Sz llve«i with him nntiJ 1928 when they 
separated. In Nov. 1929, she went 
ihrougJi a fonn of maniaiio with 
ifi., who then knew of her marriafirc with 
J), & that D. was still alive. M. & E. 
were prosecuted for bigamy. The 
defence was that I>. was a married 
man in 1924. In M«y, 1915, IJ. 
married It. In .Tan. 1927, she left him 
& disappeared & he had never since 
learned whetiier she was alive or dead. 
According to his evidence, she had been 
continuously absent for more than 
seven j^ears immediately preceding Ids 
marriage with M., Sc it was not proved 
that lie knew his first wife was alive at 
any time during those seven years ; — 
Held : the Orown having proved the 
unexplained absence of D.’s first wife 
for seven years lmme<llately preceding 
his marriage with M., Sc the presmnp- 
tlon that ^e was then dead arising Sc 
discharging the onus which was upon 
the Crown, it was for the accused to 
rebut it ; that they had not done, & 
therefore were rightly convicted. — K. 
V. MrCRORi* ; K. r. Eddy (1931), 55 
Can. C. C. 117 ; 69 O. L, K. 530.— CAN. 

pi. .j — Accused Sc his wife were 

Roman Catholics ; they had never 
lived together, as accused left for active 
service immediately after the marriage. 
On his return he Informed the priest 
who had performed the ceremony 
that he & his wile wore first cousins, 
& asked whether the marriage was 
valid. The priest replied that in the 


oyea of the Church the marriage was 
null Sc void, & as though it had never 
taken place. Accused, honestly believ- 
ing he was free, went through the form 
of marriage with another woman : — 
field : accused had been under no 
mistake of law & was rightly con- 
victed, — li, V. Kennedy, 11923J S. A. 
S. R. 183.— AUS. 

PART XXVII. SECT. 1, SUB-SECT. 8.— 

D. 

8088 i. Effect of mistaken belief.] — It 
fs a defence in law to a charge of 
bigamy that prisoner, at the time of the 
alleged bigamous manlage, believed, 
in good faith Sc on reasonable gh'ounds, 
that he had been divorced from the 
bond of his first marriage, if in fact be 
had not been divorced. — R. v. Carr- 
well, (19261 N. Z. L. R. 321.— N.Z. 

PART XXVIll. SECT. 3. 

8079 ii. .] — The Glasgow 

Corpn. Order Confirmation Act, l0l4, 
8. 21, penalises the keeping for sale of 
Indecent or obscene prints, photo- 
graphs, or other n^presentations. In a 
prosecution of a shopkeeper for a con- 
travention of the section, it was proved 
that the accused had kept for sale a 
largo number of photographs of nude 
woraMi, which w^ere exhibited in the 
windows of his shop. The magistrate, 
w’ho convicted the accused, stated 
that ho considered that, while a picture 
similar to those which wore the subjects 
of the complaint might fittingly be 
exhlbit^Ml ill a public gallery, yet the 
Indiscriminate exposure, sale, & cir- 
culation of such prints were calculated 
to prejudice ^od morals : — Held : the 
magistrate, in considering whether 
the photographs were indecent or 
obsenme, was entitled to take Into 
account the circumstances in 'which 
they wore kept for sale ; Sc assuming 
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that similar plcturort might fittingly be 
exhibited in a public galkny, yet the 
cIixmmstancoK in which the photographs 
were kept for sale by the aecuHod 
entitled the maglstnitx? to bold that a 
contravention of the section bad been 
committed. — McGowan v. Lanomuir, 
[1931] a. C. (J.) 10.— SCOT. 

m i. Medicine intended to re- 

siore virility .] — R. v. Davidson, [1931] 
1 W. W, K. 474 ; 55 Can. C. C. 203 ; 
25 Alta. .332.— CAN. 

PART XXVIll. SECT. 5, SUB-SECT. 1. 

8109 i. Evidence — Complaint 

— Effect of delay.] — li. v. Elijott, 
[1928] 2 D. L, K. 244 ; 49 Can. Crim. 
Cas. 302 ; 62 O. L. R. 1.— CAN. 

PART XXVIll. SECT. 5, SUB-SECT. 2. 

8120 vll. .j — Consent or non- 

consent makes no difference so far as 
accused is concerned in offences against 
Criminal Code, ss. 202 Sc 203. — R. v. 
Kluott, [19281 2 D. L. R. 244 ; 49 Can. 
Crim. Cas. 302 : 82 0. L. R. 1.— CAN. 


PART XXVIll. SECT. 6, SUB-SECT. 1. 

—A. 

d I. .] — Evidence of the 

general reputation of a house is ad- 
missible to show that it is a bawdy 
house. — R. V. Thbirlynck, [1931 J 1 
W. W. R. 352 ; affd.. [19311 S. O. R. 
478 ; 4 D. L. K. 591 ; 56 Can. C. C 
156.— CAN. 

d ii. R. V, MoEwan 

Lee, [1932] 3 W. W. R. 564.— CAN. 


PART XXVIll. SECT. 6, SUB-SECT. 1. 

— B. 

r (p. 756) 1. .1 — During a period 

of six weeks prostitutes resorted to a 
furnished flat, of whioh two men were 
the tenants Sc ooouplers. Some of 
them went on the invitation of the 
tenamts, othors were taken by friends 



VoL XV.--Oi!imiiiaI Law. Oases 8140->8177a. 


8140. Add, Annotation : — Reid. Winter v. Woolfe, 
[1931] 1 K. B. 549. 

8148. Add, Annotation : — ^Refd. Winter v, Woolfe, 
[1931] 1 K. B. 649. 

8143a. By sub-lessee — Whether ** lessee 

within statute.] — Deft, wae Sa had been for 
about seven years the lessee of premises 
consisting of four floors dc a basement. He 
used the ground door Sc basement as a shop 
in which he carried on the business of a 
tailor. He sub-let unfurnished the first Sc 
second fioors re^ectively as fiats to two 
women. These fiats were approached not 
through the shop but by a separate entrance, 
Sc apart from his position as landlord deft, 
had no right to enter them Sc did not occupy 
them. It was stated by the police that tne 
women were known to them as prostitutes, 
each of whom took men to her own flat. 
Deft, was charged for that he being the lessee 
of the premises unlawfully Sc knowingly 
permitted part of them, namely, the first Sc 
second floors, to be used for the puraoses of 
habitual prostitution contrary to Criminal 
Law Amendment Act, 1885 (c. 69), s. 13 (2) ; 
— Held : deft, was not the ** lessee ** of the 
flats within the sub-sect. Sc the charge should 
be dismissed. — SmouR v. Napolitano, 
[1931] ] K. B. 630 ; 100 L. J. K. B. 151 ; 
144 L. T. 408 ; 95 J. P. 72 ; 47 T. L. K. 202 ; 
75 Sol. Jo. 80 ; 29 L. G. R. 195 ; 29 Cox, C. O. 
236, D. C. 

8148b. What must be proved — Frequenting 

by prostitutes Sc receipt of money unneces- 
sary.] — On an information imder Criminal 
Law Amendment Act, 1886 (c. 69), s. 13 (2), 


against the occupier of premises, for unlaw- 
fully Sc knowingly permitting them to be 
used as a broth^, it is not necessary for the 
Crown to prove that the women resorting to 
the premises are prostitutes, known, as such, 
to the police, or that they received payment 
for acts of fornication, or of indecency, com- 
mitted by them with men ; it is sufiicient to 
prove that with the knowledge of the occupier 
persons of opposite sexes were permitted there 
to have illicit sexual intercourse. — Wintter v. 
Woolfe, [1931] 1 K. B. 649 ; 100 L. J. K. B. 
92 ; 144 L. T, 311 ; 95 J. P. 20 ; 47 T. L. R. 
145 ; 29 L. G. R. 89 ; 29 Cox, C. C. 214, C. 0. A. 

8154. Add, CUationa : — sub nom, Guaolibni v, 
Matthews, 34 L. J. M. 0. 116 ; 29 J. P. 
439 ; 11 Jur. N. S. 636 ; 13 W. R. 679. 

Add, Annotation: — As to (1) Dlstd. R. v. 
Tucker (1877), 2 Q. B. D. 417. 

8176. Add, Annotation : — Consd. .R. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216. 

8177a. Company.] — The expressions 

“ keeper ** of a house Sc “ person managing 
or conducting an entertainment in Sunday 
Observance Act, 1781 (c. 49), s. 1, must be 
taken to include a limited co., but the 
directors are not liable merely because they 
are directors. To make them liable it must 
be shown that they acted as persons having 
the management of the house on the particulaj* 
Sunday on whicli the pei*formance complained 
of took place. — ^Ohpen v, Haymarket 
Capital, Ltd. (1931), 145 L. T. 014; 95 
J. P. 199 ; 47 T. L. R. 675 ; 75 Sol. Jo. 589 ; 
29 L. G. R. 616 ; 29 Cox, 0. C. 348. 


Part XXIX. — Offences affecting Public Health, Safety and 

Convenience. 

Sect. 2.-~OFFENCES BY INNKEEPERS. Sect. 3.--DANGEROUS DRUGS. 

(Vol. XV., p. 701). See Food Sc Drugs, Voi XXV., pp. 116. 116, 

After this sect, add the following new sect ; — No. 388, dt, generally ^ Medicine & Pharmacy. 


of tho tonantB, with their knowledge 
& oonaent : — Held : If the proatitution 
had boon with the ocouplera of the 
flat only, no offence would have been 
committed. In respect that the 
occupiers could not " permit ’* their 
own acts ; & It was Immaterial that 
no profit was made by accused, 
— Gibgaway V , Stbathbbn, 11926] 
8. C. (J.) 31.—SCOT. 

0 (p. 7 58) 1. Arrest under eearch 

UHirrant,] — K. v, Friedman (Bask.) 
(1927), 49 Con. Crim. Oas. 226. — CAN. 

h (p. 767) 1. Omiamtm of ** kiwu'- 

inglif ?*] — A conviction which does not 
state that accused ** knowingly *' per- 
mitted his promis€»s to bo used for the 
Illegal purpose described, is materially 
defective. — R. v , Rojsonowski, 11926] 
1 D. L. R.'782 ; [19261 1 W. W. U. 
241 ; 46 Can. CHm. Oas. 193 ; 36 

B. C. R. 327.~~CAN. 

sf. House must he ** common ** A: 
“ public.^'] — K, V, LAPonTE (1931), 56 
Can. 0.0. 158.— CAN, 

ih. Punishment.] — Held: the measure 


of i)unishment on summary conviction 
for keeping a bawdy house is governed 
by sects. 228 (2), 779 of tho (Mnunal 
Code, under sect. 779 there are three 
alUTuativo punishments : imprison* 
ineiit for six moiiUis.a fine not exceed- 
ing 9200, or both fine & imprison - 
mciit.— /<> p. Thomas. 11931 ] 3 M. P. ll. 
350.— CAN, 

PART XXVIII. SECT. 7, SUB-SECT. 3. 

8176 i. Concert — Free admission — 
Collection takeii.] — Applt. corpn. ex- 
isted for the puimose of disseininating 
tho doctrines of Katlonallsm. Without 
a consent of any kind from the Mimi- 
cipal Oijrpn., It held a concert on a 
Sunday evening In a picture theatre, 
to which no charge was made for 
admission. There was a notice read- 
ing, Unless you contribute sixpence 
we run at a loss,” & a silver-coin 
collection was made. The concert 
consisted, in part, of a lecture wldch 
might have had some educational 
value, &, in part., of diversions of a light 
character, Applt. was convicted of an 


offence under Municipal C.'orpns. Act, 
1928, s. 309. On an appeal by way 
of rohearlng : — Held : an eiiUTtain- 
ment had becri held & applt. had been 
rightly convicted. — New Zealand 
A fcWof’N. Fon Advancement of 
Pationalihm. In<'. v. Hogan, [1931] 
N. Z. L. Ll. 907.— N.2. 

sn. Exhibition of fihns — Integral part 
of fvnetum,] — Where the exhibition of 
motion -picture films constitutes an 
integral, although possibly a merely 
HUb8idiar>% part, of a function to which 
the public are invited & have access, 
there Is an “ entertainment *’ within 
Municipal Uorpus. Act, 1920, s. 309, 
which luovides as follows : “ No con- 
cert or entertainment of any kind which 
is open to tho public, whether by the 
urchase of tickets or otherwise, shall 
0 held or given on any Sunday, 
Good Friday, or Christmas Day with- 
out the written consent of the Council, 
& then only subject to such conditions 
in every respect as the Coimcll may 
impose.’* — Martin v, Hogan. 119321 
N. Z. L. R. 427.— M.Z. 
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Part XXXI. — Offences relating to Trade 


8196 Add, Annoiationa : — Apld. Reyooldg v Ship- 
ping Federation, [1924] 1 Ch. 28. Consd. Sortell 
V, Smith, [1926] A. 0, 700. Refd* Brimelow 
V, Casson, [1924] 1 Oh. 302 ; Thompson 
V, British Medical Assocn., [1924] A. C. 764 ; 
British Oxygen Co. v, liquid Air, [1926] Ch. 
383 ; L. V, L., [1931] P. 03. 

8198. Add. AnnoMiona : — Distd. Reynolds v. 
Shipping Federation, [1924] 1 Oh. 28. Consd. 
Sorrell v. Smith, [1925] A. 0. 700. Held. 
Brimelow v. Oasson, [1924] 1 Ch. 302 ; 
G. W. K. V. Dunlop Rubber Co. (1926), 


42 T. L. R. 376 ; Hardie Lane v, Chilton, 
[1928] 2 K, B. 306. 

8219. Add. Annoiedions : — As io (1) Apld. Fointon 
V. Cox (1926), 130 L. T. 606. As io (2) Consd. 
Pointon v. Cox (1926), 136 L. T, 606. 

8236a. Convlotion— Acts ol Intimidation must be 
set out.] — ^A conviction under Conspiracy A 
Protection of Property Act, 1875 (c. 86), for 
intimidation is bad, & will be quashed on 
appeal, unless it sets out the particular act 
or acts of intimidation proved in evidence. — 
Mbtcalfb V. Wiseman (1888), 52 J. P. 439. 


Part XXXIII. — Offences against the Person 


8247. Add, Annotation : — Consd. R. v Bateman 
(1925), 94 L. J. K B. 791. 

8266a. “Newly-born** child.] — (1) Applt. was 
charged with the murder of her child, who had 
been born on Aug. 19, 1927, & had been 
strangled by her on Sept. 21, 1927. The trial 
judge held that there was no evidence to go 
to the jury that the child was “ newly- 
• bom” within Infanticide Act, 1922 (c. 18), 
8. 1 (2) : — Held : that ruling was correct. 

(2) Observations on the form of statements 
mi^e by accused persons while under arrest. 
— R. V. 0’Donoohub.(1927), 97 L. .1. K, B. 
303 ; 133 L. T. 240 ; 91 J. P. 199 ; 44 T. L. R. 
61 ; 71 Sol. Jo. 897 ; 28 Cox, 0. C. 461 ; 20 
Cr. App. Rep. 132, 0. 0. A 


8284. Add. Annotations: — Consd. Williams v. 
Guest. Keen A Nettlefolds, [1926] 1 K. B. 
497. Refd. Carr v. Port of Glasgow (1923), 
16 B. W. C. 0. 331 ; Hutchinson v, Kiveton 
Park ColUery Co., [1926] 1 K. B. 279. 

8817. Add. Annotation: — ^Apld. R. v. Hall (1928), 
140 L. T. 142. 

8338. Add, Annotations : — Consd. R. v, Thorpe 
(1925), 133 L. T. 95. Refd. R. v. Canham 
(1926), 18 Cr. App. Rep. 163. 

8338a. .] — (1) If in a trial for murder the 

defence of manslaughter is raised the judge 
ought not to ignore that defence in his charge 
to the jury. 


PART XXXI. SECT. 8, SUB-SECT. 3.— 
B. 

8221 a. Nature of offeiiae,] — On on 
Indictment under Conspiracy & Pro- 
tection of Property Act, 1875 (o. Sft). 
8. 7, for persistently following employer 
& watching his place of bnsinoss &■ his 
private residence with a view to ooeroo 
him to take back a dismissed employee 
Into his employment, the evidence 
being that defts. with other persons 
hud continually watched & walked up 
& down before prosecutor’s business 
premises, & had followed him through 
ine streets to his private residence : — 
Held : (1) under the clioumstancas If 
the acts or ** watching ” & ** persistently 
follo^ving ** were done with the intention 
of coercing the employer to take baok 
the dismissed emplovce, deffce. ought 
to be found guilty ; (2) Trade Disputes 
Act, 1906 (c. 47), s. 2 (1), did not apply 
as regards the watching ” of the 
private residence. — U. v, Waix (1907), 
21 Cox, C. C. 401.— IR. 

PART XXXI. 3, SUB-SECT. 


sa. Besetting “ wrongfully dt tmthout 
lawful autfujrity ** — fVhat amounts to .] — 
Dem. were convicted under sect. 501 
of the CJiimlnal (yodo of besetting a 
theatre, wrongfully & without lawful 
authority, with a view to compel tlio 
manager of the theatre to enter into 
a contract to employ operators belong- 
ing to a trades tmlon. The besotting 
w^as admitted & also the fact that the 
acts proved were done with the view 
stated. The acts proved were parad- 
ing In front of tno theatre w'carlng 
coats on which were printed, “ This 
theatre is trying to destroy union 
working conditions ’* Sc other similar 
legends. The conduct of delta, was 


peaceable ; there was no uproar or 
disturbance, no one accosted, no 
crowd gathered ; & there was no evi- 
dence of any threats, obstruction, 
molestation, or incommoding of 
patrons : — Held : proof merely that 
defts. acted with £ho view stated in 
sect. 601 was not proof that they 
acted “ wrongfully & without lawful 
authority.”—^!, v. BALDASaAKi, [19.31 J 
O. 11. 169 ; 55 Con. C. C. 318.— CAN. 

PART XXXIII. SECT. 1. SUB-SECT. 1. 

—A. 


h I. .i— H.M. ADVO 

CATE V, Savaor, [1923] S, C. (J.) 49. — 
SCOT. 


PART XXXIIL’SECT. 1, SUB-SECT. 1 .— 
D. 

8285 Ui. .}— (Mmiual Code, 

s. 258, which pi'ovides for the case of 
the causing of an injury of a danrorous 
nature, the treatment of which brings 
about death, does not apply to a cose 
wherein there is no evidence from which 
it might be inferred that the injury 
was in any way increased or its con- 
sequences accelerated by the treatment 
wnloh was given the deceased with the 
obvious object of overoomlng the 
effects thereof. Where a person alle^d 
to have been murdered was operated 
on for the injuries alleged to have been 
ludJeted by the accused, but there is 
no apr»arent reason for Ixif erring that 
said treatment was the immediate 
cause of death, there is no authority 
for holding that the onus is, neverthe- 
less, on the Crown of calling the 
surgeon to describe the operation in 
detail. — R. v. Burgess & moKenzie, 
118281 2 D. L, R. 694 ; [19281 1 W.W. R. 
633 ; 49 Can. Crim. Cas. 343; 39 
B. C. 11. 492.— CAN. 
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PART XXXIIl. SECT. 1, SUB-SECT. 1. 

— F. (a). 

8312 1. Provocation answered by use 
of weapon.] — ^Appet., who had grounds 
of suspicion that his wife had mis- 
oonduoted herself with another man, 
stabbed her in the legs Sc lower part 
of the body with a long knife, cjiuslng 
her to bleed to death in a few minutes ; 
— Held: an application for leave to 
appeal from a conviction for murder 
must be dismisRod. — R. v. Butrlezi, 
119251 App. D. 160.— S. AF. 

PART XXXIIl. SECT. 1. SUB-SECT. 1. 
— F. (d) 1 . 

tp. Refusal to cohabit.] — On an anneal 
from a conviction for murder held that 
the refusal of the victim, the wife of 
the accused, to cohabit vrith him was 
not provocation within sect. 261 of the 
Criminal Code. — fl, v, McGrath, [1932] 

1 W. W. R. 385 ; 40 Mon. L. R. 139.— 
CAN. 

PART XXXIIL SECT. 1, SUB-SECT. 1. 
— F. (d.) ii. 

d i. ,| — The fact that while a 

child is flouting its father’s authority 
lU mother ** eggs it on ” may be found 
to constitute provocation within 
Criminal Code, s. 201, under whioh 
culpable homicide, whioh would other- 
wise be murder, may be reduced to 
manslaughter. — R, v. Payette, [1925] 

2 W. W. 11. 747 ; 44 CJan. Crim. Gas. 
209 ; 36 B. 0. R. 81.— CAN. 

PART XXXIIL SECT. U SUB-SECT. 1. 

— M. (a). 

m 1, .J — R. V, Bsvts, 

[10251 1 D. L. R. 747 ; 43 Can, Crim. 
Cas. 220 ; 57 N, S. ll. 513.— CAN. 

m Ii. .J — R. V, Haiilton 

(pnt.), [19291 8 B. L. R. 688 ; 51 Can. 
Cri^ Oia, 329.— CAN. 



VoL XY.— Crimi^ Law. Caties 8838a-~8682. 


(2) The rule on provocation in It, v. Hay- 
No. 8317, arde^ accepted. — ^E. v, 

a , 140 L. T. 142 ; 21 Or. App. Rep. 48 ; 
c. C. 0. 687, 0. 0. A. 


8884a. -.] — R. v, Millwabd, No. 3286a, ante, 

8469a. (1623), Y. B. 14 

Hen. 8, fo. 16, pi. 


AtmoUdkmB: — Coasd. Howard v, Qosset (1S45), 10 Q. B. 
360. add. MarBhalBoa Case (1613), 10 Co. 68b. 


8468. A dd. Annotation : — ^Refd. Horsfield v. Brown, 
[1932] 1 K. B. 366. 

8498. Add. Annotations : — Consd. R. v. Betts & 
Ridley (1030), 144 L. T. 626. Held. R. v. 
Canham (1926), 18 Or. App. Rep. 163. 

8575. Add, Annotation : — Consd. R. v, Bateman 
(1926), 94 L. J. K. B. 791. 

8640. Add, Annotation: — ^Refd. James v. British 
General In8ce.,.[1927] 2 K. B. 311. 


8640a. .] — ^R. v. Rose (1928), 20 Or. App. 

Rep. 104, 0. C. A. 

8644. Add. Annotation : — Refd. R. v. Baldessare 
(1930), 22 Cr. App. Rep. 70. 

8646. Add. Annotation : — Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

8652a. Liability of persons other than driver — 
Common purpose.] — Both of two persons, in 
pursuit of a common purpose, may be guilty 
of criminal negligence by driving, although 
only one of them actually drives, — R, v. 
Baldessare (1930), 144 L. T. 185 ; 29 
Cox, C. C. 193 ; 22 Cr. App. Rep. 70, C. C. A. 

8665. Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666. Add. Annotation: — Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 791. 


8666a. S. P. R. v. Markuss (1864), 4 P. & P. 356. 

Annotation: — Befd. R. v. Bateman (1925), 94 L, J. K. B 
791. 

8667. Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8667a. — R. V . Markuss (1864), 4 

P. & P. 356. 

Annoiaticn: — ^Befd. R. v, Bateman (1025), 94 L. J. K. B. 


8668. Add. Annotation: — Consd. B. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8672a. .] — Where a doctor Is consulted, 

as possessing medical skill & knowledge, by or 
on behalf of a patient he owes a duty to that 
patient to use due caution in undert^ng the 
treatment. If be accepts the responsibility 
ds undertakes the treatment & the patient 
submits to his direction A treatment accord- 
ingly he owes a duty to the patient to use a 
fair A reasonable degree of diligence, care, 
knowledge, skill, A caution in 'admini^ring 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
A showed such disregard for the life A safety 
of the patient as to amount to a crime against 
the State A conduct deserving punishment. — 
R. V . Bateman (1925), 94 L. J. K. B. 791 ; 
133 L. T. 730 ; 89 J. P. 162 ; 41 T. L. R. 
557 i 69 Sol. Jo. 622 ; 28 Cox, 0. O. 33 ; 
19 Or. App. Rep. 8, 0. C. A. 

8674. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8676. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8677. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8679. Add. Annotation : — Consd^ R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8680. Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8681. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8682. Add. Annotation: — Consd. R, v. Bateman 
(1926), 94 L. J. K. B. 791. 


PART XXXlll. SECT. 1, SUB-SECT. 1. 

8506 ill. -.1 — A man who 

strikes another in the throat with a 
knife mu<%t know that the blow is so 
immineiitly dangerous that it must in 
all probability cause death. & the 
Injuiw intended to bo inflicted is 
sufflrient in the ordinary course of 
nature to cause death. — JufMOi 
MaLiah V. King-Emi^eiiou (1929), 
I. h. H. 8 Pat. 911.~-IND. 

■a. Wrongful act.] — Where, although 
there la no intent to do injury to the 
person or property of another, death 
results from the doin^ of an act which 
is merely malum prohtbUtm. the wrong- 
ful act is not the kind of act that the 
criminal law requires as a foundation 
for a charge of manslaughter, unless 
the statute or prohibition violated Is 
one designed & intended to prevent 
injury to the person, or the prohibited 
act is accompanied by negllgeuoe. — 
R. V. D’Anoblo, fl927) 4 dTI. R. 693 ; 
48 Can. Grim. Cas. 127 ; 60 O. L. H. 
512.— CAN. 

PART XXXlll. SECT. 1. SUB-SECT. 1. 

— N. (a). 

8564 ill. -.]- A Chris- 

tian Science practitioner w’ho gave 
a fdek child absent treatment,** t.e. 
prayer, but who prescribed no medicine 
or other treatment, & who was not 
shown to have advl^d the parents not 
to call in a physician or to nave aided. 


abottc'd or counselled them to abstain 
from providing proper medical attend- 
ance for the child : — Tlcld : wrongly 
convicted of mauslaughtcr of the 
child — H. V. Eltjkr, [1925] 3 D. L. K. 
447 ; 11935) 2 \V. VV. U. 545 : 44 Can. 
Grim. Cas. 75 ; 35 Mon. L. R. 161.— 
CAN. 

PART XXXlll. SECT. 1. SUB-SECT. 1. 

— N. (c) i. 

8612 i. Must he calculated to endanger 
life .] — Criminal Code, s. 247, attaches 
no criminal responsibility to the mere 
omiRsion. without la^vful excuse, to 
perform the duty of taking reasonable 
precautions against & of using reason- 
able care to avoid endangering human 
life. To entail criminal responsibility 
there must bo some physical conse- 
quences resulting from such omission ; 
the danger itself is not a oonsoquence 
within tho sect. — R. v, Uubt (1923), 
65 O. L. K. 48.— CAN. 


PART XXXlll. SECT. 1, SUB-SECT, 1. 

~0. (b). 

8039 iv. .1 — Where accused. 

driving a motor car at night, entered 
a road which being tmder repairs was 
closed to trafllc & ran over & killed 
t-wo coolies, who were sleeping on tho 
road with their bodies completely 
covered up, except for their laces : — 
Held : accused was not guilty of 
oausing death ^ a rash Sc negligent 
act.— S mith e. R, (1925), I. L. R. 63 
Oalo. 333.— IND. 


8639 V. OrosB negligence or 

wanton misconduct necessary.] — R. v. 
Grkisman, [19261 4 D. L. R. 738 ; 46 
Can. Crlm. Cas. 172 ; 59 O. L. K. 156. 

—CAN. 

8639 vi. .] — To conatituto 

criminal negligence within sect. 284 
of the CrimihaT Code, the unlawful act 
must result iu gross negligenco or 
wanton misconduct. Therefore an 
accused who drove a wagon on the 
highway a short time after dusk, with- 
out a light, contrary to Highway 
Traffic Act, R. S. O., 1927, was not 
ipso facto grullty under sect. 284. — R. 
r. Costello, 119321 2 D. L. R, 410; 
O. R. 213.— CAN. 

8639 vii. .1 — ^A direction to tho 

jury which sufficiently brought to 
their mind tho dlllerenoe between tho 
quantum of negligence required to be 
found in a civil & a criminal trial : — 
Held : sufficient. — ^M oobb v. R., [1926] 
S. A. S. R. 62.— AUS. 

8639 vill. .] — Tho test of negli- 
gence to bo applied in crhiiinal trials 
is the same as that applied in civil 
cases, namely, tho staudanl of skill & 
care which w'ould be observed by a 
reasonable man. — R.v. Mbxbino, [1927 } 
App. D. 41. — S. AF. 

8039 ix. .1 — Proof of ordinary 

negligenoe Justifies a oonvictloii for 
manBlaugbter under Criminal Ck>de, 
8. 247.^, V. Fihlp (Alta.), [1928] 3 
W, W. R, 767.— CAN. 

8639 X, .1 — R. V. Coui*LANP, 

11930) 8 W. W. R. 410.— CAN. 
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8684. Add. Annotation : — Consd. B. t;. Bateman 
(1925), 94 L. J. K. B. 791. 

8688. Add. Annotation: — Consd. B. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8798a. — (1) The question whether 

or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, i.e. whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person 
charged with the murder or manslaughter 
of the person in question &, to answer it, all 
the circumstances of each case must be 
regarded, 

(2) Buies as to questions by police officers 
to detained peraons commented on. — B. v. 
Bookbr (1924), 88 J. P. 75; 18 Or. App. 
Kep. 47, C. 0. A. 

8927. Add. Annotation : — Held. B. v. Punch (1927)^ 
20 Cr. App. Bep. 18. 

9023a. Within Children Act, 1908 (c. 67), s. 12 (1).] 
— ^An assault within the above sect, must be 
one which is likely to cause unnecessary 
suffering or injury to the health of the child. 

Applt., who was the stepfather, & had 
the custody or care, of a girl of eleven yeai*8 of 
age, was charged under the above sect, with 
wilfully assaulting the girl in a manner likely 
to cause her tinnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that when she screamed he 
put his hand over her moutli : — Held : this 
was not an assault within the sect. — B. v, 
Hatton, [1926] 2 K. B. 322 ; 94 U J. K. B. 
863; 133 L, T. 735; 89 J. P. 164; 41 


T. L. B. 637 ; 28 Cox, 0. 0. 43 ; 19 Cr. App. 
Bep. 29, C. 0. A. 

9036. Add. Annotation : — Refd. Gayler &; Pope v. 
Davies, [1924] 2 K. B. 76. 

9042. Add. Annotation : — ^Apld. B. v. Newport 
(Salop) JJ., Ea p. Wright, [1929] 2 K. B. 416. 

9042a. — At a school for boys there was 

a rule prohibiting smoking by pupils during 
the school term whether on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the school for the day Sc 
returned home, smoked a cigarette in the 
public street, next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assamt on the 
boy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending him to the school 
authorised the schoolmaster to administer 
reasonable punishment to the boy for breach 
of a school rule, & that the punishment 
administered was reasonable ; & they dis- 

missed the information. An order nisi 
having been obtained calling upon the justices 
to show cause why they ^oifid not state a 
case on a question of law: — Held: the 
decision of the justices was right, no question 
of law arose on which they could state a 
case. Sc that the order nisi should be dis- 
charged. — B. V. Newport (SAiiOP) J.T., Ex p. 
Wright, [1929] 2 K. B. 416 ; 98 L. J. K. B. 
656 ; 141 L. T. 663 ; 93 J. P, 179 ; 46 T. L. B. 
477 ; 73 Sol. Jo. 384 ; 27 L. G. B. 618; 28 
Cox, C. C. 658, D. C. 


PART XXXin. sect. 1, SUB-SECT. 1. 

— o. (g). 

8894 V. .] — R.U.CIIOTKM (1924), 

42 Can. Grim. Cas. 156. — CAN. 

8694 Vi. .J — The negiigcnce of 

the victim Is not a defence to a charge 
of manslaughter unlebs It was the sole 
cause of the accident. — H. v. Field 
(A lta.). [1928] 3 W. W. R. 767.— -CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

— Q. (b) i. 

si. .J — lu a murder trial 

whore the victim’s throat had been cut 
so that he was unable to speak, evl* 
deuce of questions put to deceased by 
the prosecution 's witnesses & answers 
giving by nodding the head & making 
signs, amount to “ verbal state- 
ments ” under Evidenct' Act, 6. 32. Sc 
are admissible as a dying declaration. 
—Rang A v. R. (1924), I. L. It. 6 Lah. 
305,— IND. 

PART XXXIIL SECT. 1, SUB-SECT. 1. 

— Q. (b) iii. 

8741 xix- .J — A native when 

firing from injuries infiif ted upon 
hjro said that he was “ dead ” or had 
been “ killed.” He then sent for his 
childion & relatives, but did not take 
farewell of them, saying that he 
would say more when the pain allowed 
or when he was better. He then made 
a staU^nrient Inculpating applt. : — 
Held : deceased when ho made the 
statement had not a settled hopeless 
expeeUition of death, & the statement 
should not have boon admitted in 
evidence as a dying declaration. — K. 
V, NocoBO, [1925] App. D. 501. — 
8. AF 

8746 i. Must believe deaih to be 
immineni .] — A statement made when 
deceased had no expectation of death. 


but confirmed when he had a belief in 
Impending death : — Held : admissible. 
— Debobtoli e. R., 11926] 4 D. L. R. 
722 ; [1926] S. C. B. 492; 46 Can. 
Grim. Cas. 116.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 2. 

8838 li, .] — The necessity 

of dispersing a riotous ciowd, which 
would become dangerous unless dis- 
persed, & which threatens serious injury 
to persons & property, justifies a peace 
officer In using firearms to prevent 
violent & felonious outrage to persons 
& property. A ringleader who, under 
such conditions & while assaulting a 
peace officer, is shot dead, dies by 
justifiable homicide ; & the i>cace 

oflioer who fired is free from any 
liability in damages. — Hebeht v. 
Martin, [1931] S. cTll. 145 ; 2 D. L. H. 
484 ; 54 Can. C. C. 257.— CAN. 

o i, .3 — R. V. Purvis 

(Ont.) (1929), 51 Can. Cliin. Cas. 273.- 
CAN. 


PART XXXIll. SECT. 6, SUB-SECT. 1. 

— C. 

d i. Injury resulting in death .] — 

Deft, was convicted upon two charges 
of criminal negligcnoe causing bodily 
or grievous bodily harm under Crlrulual 
Code, ss. 284 & 286 HeW ; deft, 
was properly convicted, notwithstand- 
ing that death resulted from the l^urics 
Infiicted by his negligence. — R. v. 
Stark, [1927] 3 D. X. R. 433 ; 47 
Can. Crim. Cas. 356 ; 60 O. L. R. 375.— 
CAN. 


PART XXXIIL SECT. 6, SUB-SECT. 1. 

— 

•d. Meaning of ” adual bodily 
The above words In sect. 
295 of the Code mean little, if anything, 
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more than ” battery.” — R. v. Tkksbqne 
( 1926), 46 Can. Crim. Ca^. 270 ; 58 
O. L. R. 634.— CAN. 

PART XXXIIL SECT. 6, SUB-SECT. 2. 

— B. 

m i. Burden of proof.] — Wliere 

on a charge of unlawfully wounding 
a person ^^th intent to malm or di^i- 
able him, the Crown proves that 
accused discharge^] a fii-earm in the 
direction of a crowd of persona & 
wounded tho person named. It 
establishes its case, & the onus then 
shifts to accused to satisfy the ct. 
that It was either an accident or that 
he did not inumd to woimd. — R. v. 
Smart (Alta.), [19271 3 W. W. R. 753; 
49 Ctin. Crim. Cas. 75.— CAN. 

PART XXXIIL SECT. 7, SUB-SECT. 1. 

•b. liunning doum by motor car — 
No intjeni to assault,] — Prisoner was 
indicted for assault occasioning bodily 
harm. The evidence showed that tho 
Injury in question, a frooturo of tho 
collar bone, was due to an accident 
caused by a motor car driven by 
prisoner in a public thoroughfare at 
2.50 a.m. There being no evidence of 
an intention to assault, the Indictment 
was amended, a4 the suggestion of the 
learned trial judge, so as to allege 
negligence in the control of a dangerous 
thing. In substitution for the charge 
of assault. — R. v. McIvee, 22 Q. J. P. 
173.— AUS. 

PART XXXIIL SECT. 7, SUB-SECT. 2. 

—0. (a). 

9041 I. Schoolmaster dt Scholar.] — 
Teacher entitled to lufilot reasonable 
punlshinent. — R. v. Mbtoaijs (Sask.), 
fl9271 3 W. W. R. 194.— CAN. 



V(d. ZV.r-OtimiBal lam. dues 9048— 9807a. 


8048« Add^ J.n7i(>toiion r^-^-Coiisd. B. v. Newport 
(Salop) JJ., Ex p. Wrig^it, [1029] 2 K. B. 416. 

9067, Add. Annotaiiona : — Consd* Place v. Searle 
(1032), 48 T. L. B. 428. Refd. Gottliffe v. 
fidelston, [1030] 2 K. B. 378. 

0108a« .] — ^The old law that the owner of 

a house, or members of his family, may kdl 
a tremasser who woiild forcibly' dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modihed by modem practice. — ^B. v. 
Hussey (1924), 80 J. P. 28; 41 T. L. B. 
206 ; 18 Or. App. Bep. 160, 0. 0. A. 

9154. Add. Annotation : — Apld* Morriss v. Winter 
(1929), 45 T. L. B. 043. 

9154a. Detention after receipt of remission 

marks.] — M. was convicted in Dec. 1925, of 
certain mL^emeanours & sentenced to two 
years' imprisonment with hard labour & twelve 
months* imprisonment, the sentences to run 
consecutiyely. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Deo. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.'s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a, 
result of the forfeiture of those five marks 
M. was released by the Governor of Pen^n- 
ville Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to* recover damages for his detention in 


prison during that one day. The jury found 
that the Governor of Portsmouth Pri^n had 
not acted maliciously nor with intention to 
injure M. & that he had not made a false 
statement : — Held : the Prison Buies did 
not confer upon M. any legal right to an 
earlier discharge by the obtaining of re- 
mission marks, & that therefore ilie action 
could not succeed against either of the 
Governors ; having regard to the findings of 
the jury the action co^d not succeed against 
the Governor of Portsmouth Prison ; the 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. — Morriss v. Winter, 
[1030] 1 K. B. 243 ; 99 L. J. K. B. 101 ; 142 
L. T. 07 ; 46 T. L. R. 643 ; 28 Cox. 0. C. 687. 

9207. After this case add : — ♦ 

Sub-sect. 4. — Child Destruction. 

See Infant Life (Preservation) Act, 1929 
(c. 34). 

9307a. .] — On the trial of a prisoner for having 

had u^awful carnal knowledge of a girl 
under sixteen years of age, the judge directed 
the jury that although what the girl said to 
her mother several months after the offence 
was committed was not evidence, yet the 
jury could infer what the girl said, namely, 
that the prisoner was responsible for her 
condition, from what the mother did, because 
the prisoner was at once accused, & that that 
amounted to corroboration of the girl’s 
story. Further, that the fact that the 
prisoner when he was charged by a police 
officer Sc cautioned made no denial of the 
charge was also corroboration of her story : — 
Held : both directions were wrong. Any 
inference as to what the girl told her mother 
could not amount to corroboration of the 
girl’s story, as it proceeded from the girl 
herself, & the girl could not corroborate 
herself. The fact that the prisoner when 


PART XXXIII. SECT. 7. SUB-SECT. 2. 

— C. (b). 

9066 iv, .] — PuuishmeDt causing 

temporary pain & disooiouration of the 
flesh for a few days : — IJeld : not 
excessive. — K, v. Metcalfe (Sask.), 
tl927) 3 W. W. R. lUL— CAN. 

9071 ii. .] — R, V. Metcalto 

(Saak.), {1927J 3 W. W. R. 194.— CAN. 


PART XXXIll. SECT. 7, SUB-SECT, 2.— 
D. 

9078 V, .] — On appeal from a 

ooDviction for an assault oocasioning 
actual bodily harm : — Held : the fonjo 
used by the accused, iu defending 
himself, 08 ho did, airainst an assailant 
armed with a hammer, was not dis* 
proportionate to the nature of the 
attack made on him, although It caused 
tbe fracture of bis assailant’s skull, 
Sc he had brought himself within. & 
was Justified by. Criminal Code. s. 23. — 
R. V. COAL, 110281 ;i D. L. R. fl7C ; 
fl92«J 2 W, W. R. 435 ; 50 Con. Crim. 
Oofi. 71 ; 23 Alta. L. R 611.— CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 2. 

— E, 

sj. Defence of son by fatJier .] — The 
oonviotion of a father for assault- 
ing a boy who had boon kicking & 
punching his boy set aside. — R. v. 
Wioos, 11931] 3 W. W. R. 52; 44 
B. C. R. 364.— CAN. 


PART XXXni. SECT. 7, SUB-SECT. 

2.— C. 

9119 1. To effe J arrest-^Must not use 
unnecessary force. y—TiX. u. McDonald ; 


jr.s. 


R, V. Hunter, [1932] 3 VV. W. R. 418. 

—CAN. 

PART XXXIII. SECT. 9. 

sk. Injury caused in ottemptino to 
slop French of peace.] — A iHii-Hon using 
the force necessary to prevont a con- 
tinuance or renewal of a bmich of the 
;)eac«\ & struck by tho party he was 
att/Oinptiug to control ; — lleXd : justi- 
fied in striking back. — R. t». M arson 
(I 92r0, 43 Can. Grim. Cas, 30 ; [1925] 
1 W. W. R. 671.— CAN. 

m. Whai is unlawful act — Not 
breach of municipal bye-law.] — R. v. 
Gosling (Altn.) (1927), 47 Can. Orlm. 
Cas. 211.— CAN. 

an. Criminal neffligen.ee — Under 
Criminal Code, j, 284 — IVhai amounts 
V. Baker, 11920J 2 1). h. R. 
282 ; S. C. R. 354 ; 51 Can, Crim. Cas. 
352 ; C3 O. L. R. 641 ; affg.. [19291 1 
D. L. R. 785 ; 51 Can. Crim. (Jas. 71 ; 
63 O. L. R. 275.— CAN. 

PART XXXIII. SECT. 11, SUB-SECT. 8. 

9296 i. Woman not pregruint.] — Held : 
an indictment oharging accused with 
performing an operation on a woman. 
In the belief that she was pr^aut, for 
the purpose of causing her to abort, 
& with attempting to oauso her to 
abort, was irrelevant, iu respect that 
it did not set forth that the woman was 
at tho time pregnant. — H.M. Advocate 
V, Anderson, [192818. 0. (J.) 1.— SCOT. 


PART XXXIII. SECT. 13. SUB-SECT. 1. 
— D. 


9281 i. Consent obtained by fraud . — 
What amounts to fraud .] — Cohabitation 
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following a feigned marriage is not rape 
under tho law of Canada. It cannot 
be said as a general proposition, with 
regard to rape, that fraud vitiates con- 
sent. The only sorts of fraud which 
destroy the eflect of a woman’s consent 
are frauds as to tho nature of the act 
itself or as to the identity of the person 
who does tho act. — People of Cali- 
fornia State v. Skinner, 119241 2 
W. \V. R. 209 ; 33 B. C. R. 665.— 
CAN. 

c. For “ 0 . Hy misrepresentation or 
fraud — Personation of husband ” read 
** 9295 i. Conditions negcUtving con* 
sent — Personation of husband.** 

d. Read now ** 9295 ii.’* 

9295 iii. Former hu^and.) 

— Held : an indictment for rape was 
relevant which bore that the woman 
was the wife of a second husband who 
was alive, while tho person said to bo 

e ersonatod was tho woman’s former 
usband who liad been officially re- 
ported as killed in action. — H.M. 
Advocate tJ. Montgomery, [1926] 
S. C. (J.) 2.— SCOT. 

PART XXXIII. SECT. 13, SUB-SECT. 1 
— E. 

9807 i. What amounts to corrdbora* 
ticn.] — Evidence of a witness that 
ho saw accused & the girl leave a 
dance hall under suspicious circum- 
stances at 11.30 on the night of the 
alleged seduction amounts to corro- 
boration so as to Justify tbe charge 
going to the Jury. — S tbbus v. 1C., [1924] 
4 D, L. R. 175; [19241 1 W. W. R. 
1146.— CAN. 
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charged & cautioned made no denial of the 
charge could not be corroboration. — R. v. 
WHrrKHBAD, [1929] 1 K. B. 99 ; 98 L. J. 

K. B. 67 ; 139 L. T. 640 ; 92 J. P. 197 ; 27 

L. G. R. 1 ; 28 Cox, 0. 0, 647 ; 21 Or. App. 
Eep. 23. 0. C, A. 

AnnoUUions : — FoUd. R. V. Charavamuuttu (1930), 22 Cr- 
App. Rep. 1. l!;xtA ik Apld. R. ti. Naylor (1932), 23 Cr* 
App. Rep. 177. 

98X1. Add, Annotation : — Consd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

0820a* -«] — ^In chcurges of sexual offences 

corroboration of the testimony of prosecutrix 
is not in law essential, but is m practice 
'required. 

If, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to It on both counts, it may 
quash a conviction on both. — R. v. Berry 
(1924), 18 Cr. App. Hep. 66, C. C. A 

9320b* What amounts to corroboration*] — The 
mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence : nor is his mere silence when he 
is charged with the offence. — R. v. Marsh 
(1925), 19 Cl*. App. Rep. 27, 0. C. A. 

9323a. All sources of belief must 

be put to Jury.] — On an indictment for rape 
& carnal knowledge full & sufficient direction 
must be given to the jury on the need of 
corroboration of the story of the prosecutrix, 
& on the issue of deft.’s belief about her age 
every source from which the jury may infer 
her age must be referred to, even though each 
one separately may be open to criticism. — 
R. V. Simmons (1931), 23 Cr. App. Rep. 25, 
C. 0. A. 

Reasonable cause for belief in marriage.] 

— Sec Age of Marriage Act, 1929 (c. 36), 
s. 1 (1), proviso. 

9323b* Defence that prisoner of twenty-three 
years of age or under ’’—Prisoner between 
twenty-three dc twenty-four — Defence avaU- 


able.] — R. v. Dumont (1930), 69 L. Jo. 284 ; 
169 L. T. Jo, 239 (Recorder of London). 

9323e* *] — R. v. Woolusy (1931), 

171 L. T. Jo. 209. 

9823d. - .] — By Orizninal Law 

Amendment Act, 1922 (o. 56), s. 2« a certain 
defence is open to a man of twenty^three 
years of age.^* The accused was twenty-three 
years six months of age at the time the 
offence charged was committed. He con- 
tended that he was a man of twenty-three 
years of age ” : — Held : the language of the 
sect, being ambiguous, the accused was 
entitled to the benefit of the doubt, &i was 
entitled to i*ely on the said defence. — R, r. 
Chapman, [1931] 2 K. B. 606 ; 100 L. J. 
K. B. 562 ; 146 L. T. 120 ; 96 J* P. 205 ; 47 
T. L. B. 620 ; 75 Sol. Jo. 660 ; 29 L. G. R. 
487 ; 23 Cr. App. Rep. 63 ; 20 Cox, C. C. 
407, C. C. A. 

9388. Add, Annotation: — Consd* R. v. Woods 
(1930), 143 L. T. 311. 

9836. Add. Annotation: — ^Refd. R. v, Mosley, 
[1924] 2 K. B. 187. 

9387. Add, Annotation : — Consd* Winter v, Woolfe* 
[1931] 1 K. B. 549. 

9340* Add. Annotation : — Refd* R. v, Roberts & 
Morriss (1926), 134 L, T. 635. 

9340a. What amounts to*] — ^A letter to a 

woman in fact procured, alluding to the 
writer as her future husband, is corroboration 
of evidence that he procured her by “ false 
pretences,” etc., within Criminal Law Amend- 
ment Act, 1885 (c. 69), s. 3.— R. v. Brown 
(1929), 21 Cr. App. Rep. 185, 0. C. A. 

9347. In the cross-reference before this case, 
for “ Vagrancy Act, 1878 ” read “ Vagrancy 
Act, 1898.” 

9361a. Prosecutrix over sixteen]. — If 

on any of the mateiial dates alleged in an 
indictment for incest the female has reached 
the age of sixteen, she may be liable as an 
accomplice therefore, it she is a witness 
she must be corroborated. It is a mis- 
direction in such a trial to tell the jury that 
they must first decide whether they believe 


9307 U. .] — Evidence of facts 

which are open to two interpretations 
is not corroborative of either. To 
constitute corroboration in a criminal 
case there must be independent 
evidence of facts which arc not con- 
sistent with the innocence of the 
accused. — R. v. Gaisky, 11930] 1 
W. W. R. 690 ; 53 Can. C. C. 2J0 ; 38 
Man. L. R. 681. C. A.— CAN. 

9307 iii. .]— R. v. Galskt (No. 

2), J1930] 2 W, W. R. 577 ; 54 Can. 
C. C. 199 ; 39 Man. L. R. 74, C. A,— 
CAN. 

PART XXXIll. SECT. 13. SUB-SECT. 2. 

9308 V. .1— R. V. ( 

(Ont.) (1927), 47 Can. Crlm. Cos. 318.— 
CAN. 

9316 v. .] — On a charge of 

attempting to have carnal knowledge 
of a girl under fourteen ; — Held : cor- 
roboration was not necessary. — R. «, 
Li/owvj (1927), 48 Can. Crlm. Gas. 
265 ; 61 O. L. K. 93.— CAN. 

9816 vi. .] — Natur<3 of corrohora- 

tlon required under Criminal Code, 
8. 1 002, on a charge of carnally knowing 
a girl under fourtAJon.— H ubin v, R.. 
tl927l 4 D. L. R. 760 ; 11927) S. C. ll! 
442 ; 48 Can. Grim. Cas. 172. — CAN, 
9316 vil. .] — R.u. Brown (N. S.), 


[19281 3 D. L. R. 214 ; A9 Can. Crlm. 
Caa. 334.— CAN. 


9316 via. .1 — R. V. Hamlin 

(Alta.), [19301 1 D. L. R. 497 ; 24 
Alta. L. U, 296 ; [1929] 3 W. W. R. 
268 ; 5*2 Can. Crlm. Cas. 149. — CAN. 


sp. Charge of seduction under Criminal 
Cofle^ 8, 211 — Burden of proof — R. v. 
SCHEMMEK (Sosk.), [1927 J 3 W. W. R. 
417.— CAN. 


■q. Seduction under promise of mar- 
rUme— 'Sufficiency of promise,] — R. v. 
Seymoor, [19311 .3 W. W. R. 271 ; 67 
Can. C. C. 95.— CAN. 


6t. Charge of attempted cameU know- 
ledge — Sufficiency of evidence.] — R. v, 
Yelds. 11928J N. S£. L. K. 18.— N.Z. 


PART XXXin. SECT. 18, SUB-SECT. 6. 

-— 0 . 

8v. Meaning of seduction. ] — ** Seduc- 
tion ** in the sect.' is not used in the 
narrow sense of Inducing a girl to part 
with her virtue for the first time, but 
includes subsequent seduction for 
further acta of iiUclt bitercourre. — 
PRAFULI.AKUMAR Ba0U V. EMPEROR 
(1929), I. L. R. 57 Calc, 1074. -IND. 

8w. .1 — A person may be guilty 

of kidnapping a girl for the purpose of 
seducing ner to ilUoit intercourse even 
though he had also had such intercourse 
prior to the kidnapping. — ^K rishna 
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Maharana V. King Ebiprror (1929), 
I. L. R. 9 Pat. 647.— IND. 

sx. Qirl under eighteen — Necessity for 
corroboraiion.] — Prisoner weu3 tried Sc 
convicted before a coimty ot. Judge of 
having seduootl a girl of previously 
chaste character & imdor the age of 
18 years, contrary to sect. 211 of the 
Criminal Code ; — Held : under sect. 
1002, the evldonoe of the girl must be 
corroborated in some matierial par- 
ticular by evidence implicating the 
accused, & that means that there must 
be corroboration as to commission of 
the crime Sc also as to the prisoner’s 
identity or connection with or impUoa- 
tion in that commission. — R. v. AuoER 
(1930), 64 Con. 0. 0. 209 ; 65 O, L. R. 
448.— CAN. 

PART XXXUI. SECT. 18, SUB-SECT. 7. 

m 1. .] — Dawson v. R. 

(1927), 40 C. L. R. 206.— AUS. 

■y. daughter of deceased wife*s 
brother.] — Held : sexual intercourse 
between a man Sc the daughter of his 
deceased wife’s brother constitutes the 
crime of inoest by the law of Scotland* 
— C. Sc W. V. E.U. Advocate, [1929J 
S. C. (J.) 1.— SCOT. 

iz. Corroboration of one witness — 
Vwnecessaru ,] — Bergeron v. R, (1930), 
56 Can. 0. C. 62.— CAN. 
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such a female witness ; they should be 
instructed not to make up their minds until 
they find that she is corroborated. — R. v. 
DkAPER (1929), 21 Or. App. Rep. 147, 0. C. A. 

9S64a. What is an aggravated assault.] — ^Munday 
v. Maiden (1875). 33 L. T. 377 ; 30 J. P. 742 ; 
24 W. R. 57. 

9367* Add, Annotation : — Expld. R. v, Keech 
(1929), 21 Or, App. Rep. 125. 

9367a. •.] — The ct. disapproves the 

defence open under above sect, to a charge 
of carnal knowledge, not being open on that 
of indecent assault. — R. v. Laws (1928), 
21 Or. App. Rep. 46, 0. 0. A. 

AnnoiaHona: — Consd. K. v, Keech (1020), 21 Or. App. Rep. 

125. R^d. R. V, Blackman (1029), 2 Or. App. Rep. 132. 

Reasonable cause of belief in marriage.] 

— See Age of Marriage Act, 1929 (c. 36), 
s. 1 (1), proviso. 

9899a. .] — Resp. married his wife in 

1916 & a child was born in 1917. In 1920 
resp. entered Into a written separation agree- 
ment with his wife, whereby resp. was to pay 
his wife 25.<». a week A; his wife was to maintain 
herself & the child, of which she was to have 
the sole custody & control without any 
interference by reap., but resp. was entitled 
to have reasonable access to the child. Resp, 
failed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp. for neglecting the child in a 
manner likely to cause her unnecessary 
sufTering or injury to her health, contrary to 
Children Act, 1908 (c. 67) : — Held: the fact 
of the separation agreement, without regard 
to the way in which its obligatioas had been 
performed, did not get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged. — Brooks v, Blount, f 192,3] 1 K. B. 
257 ; 92 L, J. K. B. 302 ; 128 L. T. 607 ; 


87 J. P. 64 ; 39 T. L. R. 168 ; 67 Sol. Jo. 
299 5 21 L. G. R. 160 ; 27 Cox, O. 0. 899. D. C. 

9414. Add, Annotation: — ^Refd. He Carroll, [1931] 
1 K, B, 317. 

9458. Add, Annotation: — ^Refd. R. v, Denyer, 
fl926] 2 K. B. 268. 

9480. Add, Annotation : — Apld. R. v, Surrey 
Justices, Ex p, Witherick, [1932] 1 K, B. 
450. 

9480a. -.] — Appet. was summoned 

under Motor Oar Act, 1903 (c. 36), s. 1, for, 
convicted of, driving a motor car on a 
highway “ recklessly & at a speed which 
was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition & use of the said high- 
way, & to the amount of traffic which actually 
was at the time, or might reasonably have been 
expected to be, on the said highway ** : — 
Held: as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 
bad for duplicity. — R. v, Jones, Ex p, 
Thomas, [1921] I K. B. 632 ; 90 L. J. K. B. 
543;, 124 L. T. 668; 86 J. P. 112; 37 
T. L. R. 299 ; 19 L. G. R. 354 ; 26 Cox. 0. 0. 
706, D. C. 

Afinnfatioti : — Apld. U. Surrey Justices, Ex p. Witherick, 
11932] I K. 3. 450. 

9482. Add, Citation: — eub nom, Houghton v. 
Manning (1905), 49 Sol. Jo. 446. 

9488. Add, Annotation: — Aa to (1) Reid. Pointon 
V. Cox (1926), 136 L. T. 606. 

9490. After this case add : — 

. 1 — Sce^ now. Road Traffic Act, 1930 

(c. 43), srt. 10, 11, 12. 

9490a. Motor coach —Advertised times of 

departure & arrival — Necessitating speed in 
excess of statutory maximum.] — Resps. 
owned a motor coach which was a heavy 
motor car fibbed with pneumatic tyres, & was 
i*estricbed under Heavy Motor Car Order, 
1904, to a maximum speed limit of twelve 
miles per hour. The vehicle was driven by 


PART XXXIII. SECT. 14, SUB-SECT, 1. 

—A. 

q i. .] — A person hnvlng a 

domicil out of Cunada, who leaven hin 
family In C>anada without means, may 
be convicted of failing to support his 
family in Canada. — R. v, Scott (1925), 
44 Can. Crlm. Oas. 117.— CAN. 


PART XXXIII. SECT. 16, SUB-SECT. 1. 

I J. Qiri out of parents* control .] — 

R. V, JOK (Ont.) (1928). 50 Can. Crim. 
Cas. 162.— CAN. 


PART XXXIII. SECT. 15, SUB-SECT. 3. 

tz. Taking from custody of moUier. 1 — 
Applt. was convicted of the offence of 
taking an unmarried girl under the age 
of 18 from the custody of her mother 
with the latent that she might be un- 
lawfully carnally known by him. The 
evidence showed that immoral relations 
hod exieitod between the applt. & the 
girl for some prior to the alleged 
otfenoo, & that when applt. Informed 
the girl that ho was lea^ug N. on a 
visit to C., she expressed a de8h*e to 
go with him, so he paid her railway faro 
& she accompanied him ; — Held : the 
conviction should bo quash^.— 
JStkphens V, R. (1030), W. A. L. R. 0. 
— AUS. 


PART XXXIII. SECT. 16, SUB-SECT. 4. 

9468 1. Belief thal girl over sixteen no 
dr/cncc.}— It is not a good defence to a 


charge of kidnapping under sect. 360 
of the Penal Code that the accuBcd 
honestly believed the kldnaimed girl 
to bo over 16 years of age. — K iusitna 
M.^hauana V , Kixa Empkrok M929>. 
I. L. U. 9 Pat. 647.— IND. 

PART XXXIII. SECT. 18. 

g j, .1— U. V. WiLMOT 

(Ont.) (1929), 52 Oin. Crim. Cas. 336.— 

CAN. 

g ii. .l—Dcft. was con- 

victed for that ho did. having charge 
of an automol)iIe, by wanton or furious 
driving, cause bodily harm to N. 
There was conflicting evidence as to 
spoetl & evidence that the cause of thl^ 
accident was the oar “ shimmying : — 
Held : there wcw absence of coiiolualve 
evidonco that deft, was driving 
furiously, & ho was entitled to tUo 
Iwueflt of the doubt.— R. v. Wii.mot, 
[1930] 1 D. L. R. 778 ; 52 Can. C. C. 
336 ; 64 U. L. R. 605.— CAN. 

g Hi, Insufficient brakes,} — It 

would not be snfflcleut merely that a 
oar was InsufQcJently braked to 
warrant a chawre of reckless or negli- 
gent driving. It would depend on the 
pace of the car & other considerations. 

Sherally V. R. (1929). 50 N. L. R. 
309.— S. AF. 

iv, Crowded front seat db 

“ miinmying ” wheda .\ — R. v. Stricky, 
[1931] 1 D. L. 11. 993 ; 65 Can. C. O, 
68; 2 M. P. R. 448.— CAN. 
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g V. l*mjectiny unlighted load.] 

— The roerr* fact that a motor car is 
drive*^' at night with materials pro- 
jecting beyond the body of the car & 
without lights on the projections Is not 
in itself an unlawful act. — H. r. 
OlLBKRTBON & FULLER, [1930] 2 

W. W. R. 10 ; 53 Can. C. C. 286 ; 24 
S. L. R. 380.— CAN. 

sa. Wilful misconduct — Sufficiency of 
fvicUnce.] — Where on the trial of a 
charge under s. 28.5 of the Criminal 
Code at causing bodily barm li)y wanton 
or furious driving, etn.. It is found that 
anterior to the collision tho accused 
wao driving at a very fast rate of speed 
& was imder the influence of liquor, 
either of these findings is sufficient to 
show the existence of that anterior 
wilful miscenduct or wilful negligenoe 
loading to tho oolUslon which the 
tribunal trying the case must find 
before convicting on said charge. — R. 
ex rd. Kbndall v. O^Suu.rv’AN (Alta,), 
[1929] 2 W. W. R. 322 ; 51 Con. Crim. 
Cas. 422.— CAN. 

9478 I. Motor car — High speed in fog,] 
— R. V. WiLUS (1931), 55 Can. C. C. 
107.— CAN. 

PART XXXIII. SECT. 21, 

sc. Of wife dt children — Genuine 
inabilUy to provide necessaries.] — Held : 
a " lawful excuse.” — R. v. Bunting 
(1926) 45 CsjL, Crim. Cas. 135 ; 58 
O, L. R. 373.— CAN, 



Cases 9490a— 9966. English and Emfibe Digest Supplement. 


a servant ol resps. between London & 
Plymouth. Bcsps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.* servant 


was stopped by the police, & rec^s. were 
summoned for counselling, procuring, aiding 
& abetting the commission of the ofience : — 
Held : resps. ought to have been convicted 
of counselling & procuring. — Newman v . 
OVBjaiNGTON, Habeis dc ASB, Lto. (1928), 
93 J. P. 46 ; 27 L. G. R. 86, D. 0. 


Part XXXIV. — Offences against Property. 


9498« Add. Annotation : — Refd* Lake v. Simmons, 
[1926] 1 K. B. 366. 

9499. Add. Annotations : — ^Refd. Lake v. Simmons, 
[1926] 2 K. B. 61 ; Lowther v. Harris (1926), 
43 T. L. R. 24; Buller & Co., Ltd, v. Brooks 
(T. J,), Ltd. (1930), 142 L. T. 676. 

9500* Add. Annoiationa : — ^Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686 ; Lowther v. Harris 
(1926), 43 T. L. H. 24. 

9537. Add. Annotations: — Consd. Lowther v. 
Harris (1926), 43 T. L. B.24; Lake v. Sim- 
mons, [1927 ] A. C. 487. Refd. Buller & Co. Ltd., 
V. Brooks (T. J.), Ltd. (1930), 142 L. T. 676. 

After this case add “ Sce^ also^ Insur- 
ance, Vol. XXIX., p. 417, No. 3258.** 

9553. Add. Annotaiion : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

9557. Add. Annotaiion : — Refd. B. v. Fisher (1926), 
19 App. Bep. 166, 

9614a. -.] — ^R. V. Hughes, No. 2219a, ante. 


9702a. 8. P. B. v. Banks (1821), Buss. By. 441, 
0. 0. B. 

Annotaiion : — Beld. H. t;. Stoar (1848), 1 Den. 349. 

9709. Add. Annotaiion : — Refd. Jones v. Waring 
& Gillow, [1026] A. C. 670. 

9773a. .] — Where* a clerk or servant, who has 

the mere custody of goods, disposes of them 
for his own benefit, & in a manner alien from 
the purposes for which he was intrusted with 
them, he is guilty of larceny. — 11. v. Robinson 
(1840), 4 J. P. 620. 

9900. Add. Annotation : — Refd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co. (1930), 143 L. T. 650. 

9944. Add. Annotation: — DIstd. Farey v. Welch, 
[1929] 1 K. B. 388. 

9954. For ** .**] read ** Live animals ferae 

naturae — Larcenable if reduced into posses- 
sion.]” 

9956. Add. Annotation : — Consd. Farey v. Welch, 
[1929] 1 K. B. 388. 


PART XXXIV. SECT. 1, SUB-SECT. 1. 

—A, (a) fil. 

9510 iii. .1 — Wliero tlie driver 

of a motor cor had it supplied with 
gasoline & oil at a service station with- 
out arranging for credit &, on the 
proprietor requesting payment &; 
stating that the car must be loft imtll 
the goods were paid for, he drove the 
car away without paying : — Held : 
he was guilty of theft. — 11. r. TnoAiAS, 
[19281 2 W. W. K. 608 ; 60 Can. Crim. 
Cas. 177 ; 23 Alta. L. R. 623.--CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 1. 

— B. 

9587 I. Vtoperiv in goods parted wUft^ 
— Induced by fraud.] — Where the owner 
of an article, being induced thereto by 
the fraud of another, delivers the 
article to that other for the purpose 
of his endeavouring to find a purchaser, 
S: empowers him to pass the property 
In the article to the purchaser, tbo ca«»e 
is not one of larceny by a trick. M. 
handed a ring to P. “ on sale or return 
on demand," giving P. the power to 
dispose of it to anybody he chose at a 
price hxod by M. or at any price pro- 
vided he accounted to M. for tbo price 
fixed. P., who had a fraudulent 
intenc wnon no received tno rmg, 
liledgod It with C. HeW ; os M. had 
conferred on P. a power to dispose of 
the ring, had not been guilty of 
larceny by a trfck was able to iiass 
the property in the ring to u. — 
Lambeu. V. Moore, [1929] V, L. R, 
149 ; [1929] Argus L. R. 146.— AUS. 

PART XXXIV. SECT. 1, SUB-SECT. 4. 

— A. 

9647 Hi. .1— Where the trial 

judge directed the jury that, where a 
person is found to bo in possession of 
anything stolen, shortly olter it has 
been stolen, he may bo convicted of the 


stealing or of receiving ; that the 
accused might rid of this fact by a 
satisfactory explanation, but the burden 
Is on him to give this explanation : — 
Held : this was sufficient direction 
when the accused was found guilty of 
larceny by finding, but would have 
been iDsufflcleut on a conviction for 
larceny or receiving. — R. v. Weston, 
11927J S. A. a. R. 439.— AUS, 

PART XXXIV. SECT. 1, SUB-SECT. 7. 

— 

• i. Taking car uniJund consent 

of owner.] — R. r. Schmidt & Edlunu, 
[1930] 2 W. W. R. 497 ; 64 Can. C. C. 
108 ; 42 B. C. R. 479.— CAN. 

PART XXXXV. SECT. 1, SUB-SECT. 7. 
— C. 

m i. .] — Kennedy v. R. (Que.), 

(1929), 62 Can. Crim. Cas. 324.— CAN. 

Mg, Taking property pledged.] — Ham- 
mond t?. R. (1931), 66 (5an. C. C. 301.— 

CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 

8.— B. 

9810 ii. .1— R. V. Krathy (1931), 

55 Can. O. C. 150.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 9. 

— B. (b). 

sL Goods on approval — Conversion 
of flrood.J— Where a iierson takes goods 
on approval under an agreement that 
projieity therein was to pass only if 
he exercised his option to take them, & 
paid cash in full for certain articles & 
In part for others : — Held : the trust 
continues till the option is exercised & 
cash payments made, 86 ho commits a 
criminal broach of trust If he sells them 
without such payments. — Kbitish 
Chandra Dbb Roy v. R. (1024), 
1. L. R. 61 Calo. 796.— IND. 

C2 


PART XXXIV. SECT. 1 . SUB-SECT. 11 . 

9859 i. Whai constUvies.] — A bonk 
official was soiling banknotes on the 
counter of the bank when the accused 
entered. The official placed the notes 
on a shelf under the counter in front of 
him. One of the accused presented a 
revolver at him, & anotner passed 
round the counter, struck the official 
on the back of the bead with a tyre- 
lever, & took the money from imdor 
tho counter. They then left the bank : 
— II dd : the statutory offence of 
larceny from tho person had been 
established. — R. r. STEWAitT (1929) 
S. A. S. R. 600.— AUS. 

PART XXXIV. SECT. 1, SUB-SECT. 1?. 

sm. Crop’payment lease — Lessee dis^ 
posing of whole crop dr anproprudino 
proceeds — Hot offence of me/f.f— R. v. 
Handbheb, [1924] 1 D. Li. U. 1194 ; 41 
Con. Crim. Cas. 177 ; [19231 2 W. W. R. 
601.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 

14.— A. 

9880 i. Fn/m sheriff— Valid seizure 
must be proved.] — R. v. Luciuk (Sosk.), 
[1926] 3 W. W. R. 463,— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 17. 

— C. 

to. Obtaining 8i(piature to promissory 
note.] — Deft, was convicted under 
Criminal Code, s. 406, of tbo offence 
of obtaining by false pretences a pro- 
missory note for 11,000 from one is. 
U'be evidence showed that deft, pro- 
cured the eignatuie of B. to a form of 
promissory note, giving his own note 
in exchange therefor. The printed 
form was not tho property of B. : — 
Held: merely inducing B. to sign his 
name was not " obtaining au^blng 
capable of being stolen " within a. 406. 
— R. V. Lbkodx, [19281 3 D. L. R. 688 ; 
50 Can. Crim. Cas. 62 ; 02 O. L. R. 
836.— CAN. 
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lO^OlS* Add^ Annotaiion: — Apld. K. v. Friend 
(1030), 22 Cr. App. Rep. 130. 

10,015. Add, Annotation: — Apld. R. v. Friend 
(1930), 22 Or. App. Rep. 130. 

10,027. After this case add : — 

7. Motor Vehicles, 

See Road Traffic Act, 1930 (c. 43), s. 28. 
10,050. Add, Annotation : — ^Apld. R. v, Harding 
(1929), 40 T. L. R. 105. 

10,060a. Applt. broke into a dwelling- 

house which was then occupied only by a 
maidserrant, ds be attacked her ds demanded 
money & clothes. The servant handed over 
a mackintosh belonging to her master. 
Applt, was convicted of robbing the servant 
of the mackintosh : — Hdd : as the servant 
was in charge of her master’s belongings she 
had a special property in the mackhitosh, & 
applt. *s conviction for robbing her of it was 
right. — R. V, Harding (1929), 142 L. T. 583 ; 
94 J. P. 65 ; 46 T. L. R. 106 ; 73 Sol. Jo. 
853 ; 28 L. G. R. 69 ; 21 Cr. App. Rep. 166 ; 
29 Cox, C. C. 108, C. C. A. 

10,116. Add, Citations : — 93 L. J. K. B. 230 ; 130 
L. T. 320 ; 68 Sol. Jo. 389 ; 27 Cox, C. C. 
679. 

Add, Annotation: — Consd. R. v, Hughes 
(1927), 130 L. T. 671. 

10,143. Add. Annotations : — Refd. Performing 
Right Soc. V, Mitchell & Booker, fl924] 1 


K. B. 702 ; B. v, Davies, Ex p, Penn (1932), 
48 T. L. B. 666. 

10,200a. Steward de clerk to guardians.] — Held : 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common seal. — R. v. Beacaix, R. v, 
WET.LINGS (1824), 1 C. & P. 457. 

10,815a. ^Question of fact for Jury.] — (1) Where 

a deft, is charged with the fraudulent con- 
version of money the question whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a que^ion of 
fact for the jury on which the judge must 
adequately dfrect them. 

(2) Counts chargii^ the fraudulent con- 
version on a certain date of a general 
deficiency are bad unless it is the duty of 
deft., on the date specified, to hand over the 
lump sum in his hands to the person who is 
entitled to it.— R. v. Sheaf (1925), 134 L. T. 
127 ; 89 J. P. 207 } 42 T. L. R. 67 ; 28 Cox, 
C. C. 80 ; 19 Cr. App. Rep. 40. C. C. A. 

10,315b. .] — Whether a transaction is an 

“entrusting” within Larceny Act, 1910 
(c. 60), s. 20 (1), or a loan, entitling the 
recipient of the property to use it, is a 
question of fact for the jury. — R. v. Smith, 
[1924] 2 K. B. 194; 93 L. J. K. B. 1006; 131 

L. T. 28 ; 88 J. P. 108 ; 69 Sol. Jo. 37 ; 27 
Cox, C. C. 619 ; 18 Cr. App. Rep, 76, C. C. A. 

Annotation PoUd. B. v. Sheaf (1925). 89 J. P. 207. 


PART XXXIV. SECT. 1, SUB-SECT. 

17.— E. 

w. Crops.) — Where a provincial 
statute providofl that in the case of a 
crop -payment lease the lessor shall 
bo deemed to be & t-o have been the 
owner of the share of the crop reserved 
to him 08 rent from the moment of the 
sowing of the crop, hie ownership & 
interest lii said shore is such os may be 
the subject of theft thereof by the 
lessee under sect. 347 & sect. 352 of 
the Criminal Code, — 1?. v. Cassils, 
11932] 1 W. W. II, 572 ; 26 Alta. L. R. 
180.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 20. 

10,121 i. For “ R. r. McIntyre 
( 1898), 31 N. S. R. 422/* road ** R, v. 
McCaffrey (1900), 33 N. S. R. 232.** 

10,123 xiil. .1— -R. o. 

Andrsws (N.B.) (1925), 44 Can. Crim. 
Cas. 201.— CAN. 


10,123 xiv. .1— R. V. Wil- 

son (1924), 35 B. C. U. 64.— CAN. 

10,123 XV, R. V. Jones 

(Sosk.). ri0201 3 W. W. R. 313; (1927] 
3 D. L R. 679; 47 Can. Oim. Cas, 
380.— CAN. 

10,123 xvi, A — Accused 

was found on May 17 In possession of 
a blcyojo stolon on Feb. 11 : — Held: 
the period of throo months was not 
too long to oast upon aooused the duty 
of accounting, or giving some reason- 
able explanation, for his possession, & 
in the aosonco of a reasonable explana- 
tion the ct. might Infer guilt ^ oonviot. 
— JA.MR8 V, n. (1927). 48 N. L. R. 289. 
— S, AF. 


10,123 xvU. .] — Recent 

possession of stolen goods Is evldenoo 
of steoitng or of receiving according to 
the otreumstnnoes of the case. It is 
open to Question whether the posses- 
sion of goods stolen six ^veek8 prior to 
the ditaing of them in the possession 
of the aoousod can be oonsiderod recent 
under some circumstances. — II. v, 
Twanchuk & Iwancruk, (19203 1 
O. L. R. 270 ; I W. W. R. 125 : 50 
Can. Oim. Cm, 405 ; 24 Alta. L. R. S. 
—CAN. 


10.123 xvili. - .1 — ^Whero on 

a trial of a charge of theft the Crown 
relies on the fact that property proved 
to have been recently stolen was in the 
accused's possession, he is ontiUod to 
an acquittal if his explanation of the 
possession is one which may reasonably 
1)0 true, oven though the tribunal la 
not convinced of its truth. — R. v. 
Koriney. (19311 2 W. W. R. 566; 56 
Can. C, O. 90.— CAN, 

10,129 i. Possession of recently stolen 
property — Wlien explancdion required — 
ReasoTMbleness of explanation for magis- 
trate.) — R, V. Murphy, Kitchen, & 
Slotin, [1931] 4 M. P. It. 158.— CAN. 

PART XXXIV, SECT. 2, SUB-SECT. 3. 
d. For '* AUS. " road ** S. AT.*' 


PART XXXIV, SECT. 2, SUB-SECT. 6. 

10,298 iv. .] — Where a law- 

ogont did not account for sums 
collected for a client, notwithstanding 
repeated applications made for the 
money. Sc only romittbd the sums 
after he had been arrested : — Held : 
a conviction for embezzlement was 
justlOod. — E dgar v. Maceay, [1926] 
S. C. (J.) 94.— SOOT. 

10,298 V. SuHricient money of 

agent in possession of principal — No 
mens rco.] — P ike v. R. (1930), 54 
Can. C. C. 375 ; 48 Quo. K, B, 239.— 
CAN. 

PART XXXIV. SECT. 3, SUB-SECT. 1. 

10,314 il. .] — H. entered the 

offleos of F., Ltd., in V^ & in exchange 
for 11,000 received £23 in cash Sc a 
draft for £200 drawn on P, Bank, Ltd,, 
London, reoiting ‘'pay from our credit 
balance to the order of H. £200,** & 
signed F.. Ltd. H. indorsed tbo draft 
pay to the order of L. Bank, Ltd., 
for deposit to my credit.** When H, 
presented the draft at L. Bank, Ltd., 
Liverpool, payment was refused. On a 
charge agamst F. under Criminal Code, 
B. 355, for oonvorUng the money to his 
own use Sc for falling to account for 
it, it was found by tbo trial judge that 
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F., LW.. was an alias tor P. himself ; 
that F. knew of tbs transaction carried 
out by his clerk : that F., Ltd., had 
no credit either at L. Bank, Llveroool, 
or at P. Bank, London, Sc they did not 
remit H.*b money to London as under- 
taken : — Held : on the facts stated 
the case did not come within sect, 355, 
Sc the conviction was set aside. — R. v, 
Faulds (1922), 40 Can. Crim. Cas. 300 ; 
31 B. C. R. 421.— CAN. 

10,314 iii. .] — ^Where a person 

hands over money to another pursuant 
to a proposal & undertaking of the 
latter to Invest the money in certain 
securities, there is In substanoo a 
** direction,** within Oiminal Ctode, 
s. 357, so to Invest it. — R, v. Campbell 
(1926), 45 Can. Oim. Cas. 159 ; 22 
Alta. L. R. 219 ; (1026] 1 W. W. R. 
071.— CAN. 

10,314 iv. - R. r. Miles (1931), 

56 Can. O. C. 383.— CAN. 

10,31 5a I. Question of fact for 

jury.) — Held : on a charge of fraudu- 
lent conversion under sect. 20 (1) (Iv) 
(6) of Larceny Act, 1916, the question 
whether money has been received by 
tho accused “ for or on account of ** 
other persons is a fact to bo decided 
by the jury ; as it is vital, they must 
be expressly directed to find on tho 
point, it is not sufficient that it has 
not been withdrawn from them : 
aooordlngly, as no such direction bad 
been given by tbo.tria) judge, the trial 
was unsatisfactory. Sc tho aocused 
must ho re -tried. — A.-G. v. Lawless, 
[1930] I. R. 247.— IR. 

lb. Conversion by stockbroker .) — 
There Is no authority which Justifies 
a stockbroker In speculating with his 
customers* margins & securities for 
his own account. Appeal from the 
conviction of a stockbroker for theft 
from a co., a ** one man oo.** of which 
ho had sole dontrol & was praotically 
the sole ovmer, affirmed. The money 
in question represented cash Sc securities 
whioh had been deposited with the co. 
by its customers as security for their 
trading accounts. — R. v. Martin, 
(1932) 3 W. W. R. 1.— CAN. 
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10^1 5c. -.] — The true test in a charge under 

Larceny Act, 1916 (c. 50), s. 20 (1) (iv) (a), 
18 whether accused had control of the property 
charged or not, in circumstances whereby he 
became entrusted. — R, v. Mortbr (1927), 
20 Or. App. Rep. 63, C. 0. A. 

10.316. Add, Annotations: — ^Apld. R. v, Tuttle 
(1929), 140 L. T. 701. Refd. R. v. Smith, 
[1924] 2 K, B. 194. 

10.317. Add, Annotation: — Refd. R. v. Morter 
(1927), 20 Or. App. Rep. 63. 

10,322. Add. Annotation : — Dbtd. R. v. Smith, 
[1924] 2 K. B. 194 

10,329a. Indictment — Necessary averments.] — R. 
V. Shraf, No. 10.3 15a, ante, 

10,333. Add, Annotation : — Refd. R. v. Smith. 
[1924] 2 K, B, 194. 

10,345. Add, Annotation : — ^Apld. R. v, Tuttle 
(1929), 140 L. T. 701. 

10,345a. — Preliminary examination In 

bankruptcy.] — R. v, Tutti^e, No. 2204a, ante, 

10,345b. Affidavit in defence to action for 

account by co-trustee.J — R. v, Tuttle, No. 
2204a, ante, 

10,352a. Prospectus to be read as a whole — 

Effect of omissions.] — A prospectus for the 
issue of debenture stock issued by a co. of 
which applt. was chairman was composed 
of statements which in themselves were 
perfectly true, but it omitted information 
about the co.’s afTaire, with the result that 
the prospectus, taken as a \^'hole, gave a 
false impression of the position of the co. 
On the trial of applt. for an offence under 
Larceny Act, 1801 (c. 90), s. 84, the judge 
directed the jury that a x^ritten statement 
might be false within the meaning of the 
section not only because of what it stated, 
but also because of what it concealed, or 
omitted, or implied : — Held : this was a 
correct statement of the effect of the section, 
& applt. was rightly convicted of an offence 
under it. — R. v, Kylsajst (I.ord), [1932] 1 
K. B. 442 ; 101 L. J. K. B. 97 ; 140 L. T. 


21 ; 48 T. L. R. 62 ; 76 Sol. Jo. 815 ; 23 
Or. App. Rep. 83 ; 29 Cox, 0. 0. 379. 

10,854. Add, Annotation : — Consd. R. v, Bassey 
(1931), 47 T. L. R. 222. 

10,410a. .] — Any violence is sufficient in law 

to sustain an indictment of robbery with 
violence. — R. v, Harrison (1930), 22 Cr. 
App., Rep, 82, 0, 0. A. 

10,480. Add Annotations: — Refd. B. v, Denyer, 
[1926] 2 K. B. 258 ; Hardie 4? Lane v, Chilton, 
[1928] 2 K. B. 306. 

10,487a. Demand of money as alternative to In- 
clusion in stop list — Protection of trade 
interests.] — D., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to K., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor cars, etc. : — Held : 
I), was rightly convicted of uttermg a letter 
demanding money with menaces contrary to 
Larceny Act, 1916 (c. 60), s. 29 (1), & it was 
immaterial that his motive in writing the 
letter was the protection of a trade interest. — 
R. V, Denver, [1926] 2 K. B. 268 ; 96 
L. J. K, B. 699 ; 134 L. T. 637 ; 42 T. L. R. 
462 ; 28 Cox, C. 0. 163 ; 19 Cr, App. Rep. 
93, C. C. A. 

Annotations: — N.F, Hardie & Lane t?. Chilton, [1928] 2 K, B. 
306. (Note.— For the purposes of the administration of 
criminal law, unless & until R, v. Denver is roversed by 
the only competent tribunal [viz., the House of Lords], it 
is binding: ur»on, & will bo enforced by, the Ct. of Criminal 
Appeal against any person or persons offending In like 
manner (Lord Hkwart, C.J.) (1928), 20 Cr. App. Rep., 
at pp. 185 & 186). Beld. Auto 'Mart (London) v, Chilton 
(1927). 43 T.L. K. 463. 

10,505a. .] — Applts. were convicted of threat- 

ening to accuse of a crime within Larceny Act; 
1916 (c. 50), 8. 20 (2) (6), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves & then threatened to accuse him of 
** improper conduct ; — Held : the mere 
fact of the words being capable of being 


PART XXXIV. SECT. 3, SUB-SECT. 2. 

10,327 iv. .] — To be guilty of 

theft under Criminal Code. s. 355, 
accused must have received money, 
valuable security, or other things on 
terms requiring him to hand over the 
thing received, or the proceeds thereof, 
to some person other than the person 
from whom he received it, & have 
fraudulently converted it to his own 
use. — R. V. Connors (1623), 51 N. B. R. 
247.-— CAN. 

10,327 V. .)— Wliere A. delivers 

goods to B. requiring him to account 
to him. A., for them, the case is not 
within Criminal Code, s. 355. — R. v. 
Luenux (Sask.), [1926] 3 W. W, R. 
453.— CAN. 

ad. Jnteniion to repay — Offence com* 
mated,] — H. V, Thomson (1930), 54. 
Can. C. C. 175.— CAN. 

PART XXXrv. SECT. 8. SUB-SECT. 3. 

10,334 V. 1— On the trial of a 

charge under Criminal Code, s. 357, 
the jury -,i»ould lie instructed to deter- 
mine, leaving aside any directions 
which may be in evidencM* with respect 
to the disposition of the money alleged 
to have been misapplied, whether 
Avlthout such directions the relation- 
ship of debtor & creditor would exist 
between the parties, & that If it Would 
the directions must have been in 


wi'iting, & that, if it would not, oral 
directions would be sufficient to 
support the charge. — R. v, Swm'K, 
[1925] 1 D. L. K. 1015; {1925] 1 

W. \V. R. 656: 43 Con. Crim. Cas. 
245.— CAN. 

PART XXXIV. SECT. 4. 

s I. knowledge of falsity .] — 

Accused, who was mana^ng director 
of a mining co., in the staternents 
which bo made, adopted & rtdled upon 
reports made by the mine manager, 
which lie believed to be accurate & 
true : — Held : his statements did not 
go beyond the meaning to be attributed 
to the mine manager’s reports of the 
result of the work upon the ground ; Sc 
it could not tbereforo bo said that 
acctised published statements which 
wore fal^ to his knowledge in any 
material particular within sect. 414 
of the Criminal (lodo. — R. v. Har- 
COURT, (19301 1 D. L. R. 736 ; 62 
Can. C. C!. 342 ; 64 O. L. R. 506.-rH:AN. 

PART XXXIV. SECT. 8, SUB-SECT. 2. 

10,469 i. Leffer addressed to non' 

existent person,] — Heft, was convicted 
of sendmg a threatening letter ad- 
dresst'd to ** Sir James W. Molr ** at 
40, Duke St., Halifax. There wan no 
such person as Sir James W. Molr/' 
but 40 Duke St. was the business 
address of James W. Molr, by whom 
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tho letter was received : — Held : deft.’s 
appeal from the conviction foiled. — R. 
V. VarbkCT’ (1922), 57 N. S. 11. 416.— 

CAN 

PART XXXIV. SECT. 8, SUB-SECT. 3. 
— B. 

10,465 U. .]— Where a 

person is indicted on a charge under 
Crimes Act, 1900, s. 99. of having by 
menaces demanded property with intent 
to steal the same, k where the threats 
or menaces used for the purpose of 
obtaining the property manifestly 
of such a character that there can be 
no doubt that they would operate on 
the mind, not only of the victim, but 
of any reasonable person, a Judge may 
in bis summing up direct the Jury as 
a matter of law, that if they beUeve 
the evidence for the Crown, the threats 
or menaces used would constitute a 
menace within the meaning of the 
sect.— R. V, Rasmussen & SPiegfl- 
olass (1928), 28 S. K. N. S. W. 349 ; 
45 N. 8. W. W. N. 87.— AUS. 

p i, — Extortion by constable,] 

— R, e. Lapham (1913), 24 0. W. R. 
Ul ; 4 O. W. N. 838: 21 Cun. Crim. 
Cue. 76 : 10 D. L. R. 315.— CAN. 

PART XXXIV. SECT. 9, SUB-SECT. 1. 
— ^D. 

U, .J — Baker t>. R. 

4 Can. O. 0. 863 ; 49 Que. 
3.— CAN. 


10.594 

(1930), 6 
K. B. 19i 
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underatopd to mean some offence not within 
the sectrwas no defence, as it was a question 
for the jury what was the effect on the mind 
of the man on whom they w6re intended to 
operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed. — v, Stdakt, R. v. Lbonaiid, 
R. V. MAPiiBB, R. V . Tannbn, B. V . Taylor 
(1927), 43 T. L. B. 716 ; 20 Or. App. Rep. 74, 
0. 0. A, 

10,608. Add, Annotation: — Refd. Towle v, Im 
proved Industrial Dwellings Oo., [1931] 1 
K. B. 263. 

10,725a. Finding must be by night.] — ^R. v, 
Harris, No. 5478a, ante , 

10,729a. Electric torch, pliers, & gloves.] 

— Bowlatt, J., said that he very much 
doubted whether an electric torch could be 
described as an instrument for house- 
breaking any more than could a pair of 
gloves. The pliers, too, were a tool anybody 
might possess with no intention of house- 
breaking. — R. V, Stewart (1932), 96 J. P. Jo. 
137. 

10,731a. • Possession must be by night.] — 

R. V , Harris, No. 5478a, ante . 

10,762. Add. Citation .*—68 Sol. Jo. 254. 

Add, Annotation : — ^Folld. R. v. Klein (1932), 
23 Cr. App. Rep. 185. 

10,752a. .] — Applt. was convicted on an in- 

dictment which charged him with receiving 
sums of money knowing them to have been 
obtained under circumstances amounting to 
misdeameanour, to wit, conspiracy to defraud, 


contrary to Larcency Act, 1916 (c. 60), 
8. 33 (1). It was contended on his behalf 
that, as the actual obtaining of the goods by 
the conspirators bad been effected by a 
different misdemeanour, namely, false pre- 
tences, the indictment was bad in law : — 
Held : as the words of the Act are “ obtained 
. . . under circumstances which amount to 
. . . misdemeanour ** & not “ obtained . . . 
by misdemeanour,” the indictment was 
properly laid & the conviction must be 
upheld. — R. V, Klein U932), 2.3 Cr. App. 
Rep. 185, C. O. A. 

10,754a. .]— R. v. Hyman (1926), 19 Cr. 

App. Rep. 126, O. C. A. 

10,754b. Or obtained — Meaning.] — “Ob- 

tained ” in Larceny Act, 1916 (c. 60), s. 33, 
means obtained physically. — R, v. Missell, 
R. V, Rinolb, R. V. Eeeington (1926), 19 
Cr. App. Rep. 109, 0. C. A, 

10,762a. Necessity for.] — On a charge of 

knowingly receiving stolen goods there must 
be unequivocal evidence of the receiving of a 
chattel proved to be stolen. — R. v. Evens 
(1930), 22 Cr. App. Rep. 16, C. C. A. 

10,779. Add, Annotation : — Refd. Conn v. Turn 
bull (1926), 89 J. P. Jo. 300. 

10,779a. .] — (1) To sustain an indictment for 

knowingly receiving stolen property some 
possession or control must be proved. 

(2) Evidence of intention to commit a 
crime is not sufficient for a conviction of that 
crime. — R. v, Freedman (1930), 22 Or. App. 
Rep. 133, C. C. A. 

10,815a. Under Frauds by Workmen Act, 

1777 (c. 66), s. 10— Dwelling-house 
Includes warehouse not attached to dwelling- 


PART XXXIV. sect. 9, SUB-SECT. 8. 

10.679 i. IrUent must be aUeped .] — 
R. V. Ross, [19271 1 D. L. R. 911 ; 47 
Can. Crim. Oas. 71 ; 59 N. S. R. 55.— 
CAN. 

PART XXXIV. SECT. 10, SUB-SECT. 3. 

n 1. Form of indictment .] — 

The chanfe, intended to bo of an oflfenoe 
under sect. 461, lacked an allefratiou 
CHsential to constitute the crime, 
namely, that the intent was to commit 
the assault, that is, on C. P., as 
charged, in the shop that was broken 
into ; & there was no evidence that 
supplied tliis omission, so as to give 
foundation for an amendment mider 
sect. 889 (2) that would make It In 
reality a charge under sect. 461. 
Without amendment, & without proof 
of the crime Intended to be described, 
there was a finding of guilty of the 
charge, as set out, which did not 
describe any crime. The conviction 
must therefore be quashed. — McNeil 
D. R., (1931J S. C. R. 606 ; 3 D, L. R. 
762 ; 55 Can. O. 0. 253.— CAN. 

PART XXXIV. SECT. 13. 

tm. Fovnd disguised — No intention 
to commit indictable offence — Intent to 
interfere with private rigfUs,] — R. e, 
I^HILLTPS, 119311 2 D. L. R. 461 ; 55 
Can. C. O. 49.— CAN. 

fto. Essentials of offence,] — The fact 
that a man has housebreaking iu8tru> 
meats In his household or busiiuHJs 
repositories ordinarily used by him for 
the oonsorvatlou of his |)ersonal 
belongings does not bring him within 
the purview of sect, 464 (a) of Crinilnal 
Code until ho takes them out & goes 
^th thorn abroad at night as If to use 
them. It Is of the essence of the 
offence tinder said section that the 
offender be discovered In the possession 


of the instrument rather than that> it 
should be discovered in his possosshin. 
— R. t\ Mitchell & McLean, [1932] 
1 W. W. it. 667.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 1. 

0 J, XHsUfKt from receiving goods 

knowingly stolen.!— R. v, Yeaman, 
[1924] 2 D. L. R. 1118 ; 2 W. W, K. 
452 ; 42 Can. Crim. Cas. 78; 33 

B. C. R. 390.— CAN. 


61 Can. Crim. Cas. 128 ; 24 Alto. L. K 
37.— CAN. 

PART XXXIV, SECT. 14, SUB-SECT. 8. 

10,778 iv, Proof of suspicion 

that goods stolen.] — Where, on a char^ 
of unlawfu] possession, neither of the 
arresting police constables swore that 
he actually entertained a suspicion 
that the article had been stolen or 
unlawtuiiy obtained, & the evidence 
only rendered It probable that such 
snsplclon existed : — Held : deft., could 
not be convicted. — C orstbn v, Noblkt, 
[1927] S. A. S. R. 421.— AUS. 

10,773 V. What evidence 

necessary,] — A person cannot be called 
on to account for his pbsseasion of 
pronerty under Police Act, XIII of 
1856, s. 35 (1), unless there is evidence 
which satisfies, not the pfdioe officer, 
but the ct., after Judicial consideration, 
that snob property ** may be reason* 
ably suspected of being stolon or 
fraudniently obtained. *' — R. e. Dha.nvi* 
BHAi Edulji (1895), I. L. R. 20 Bom. 
348.— IND. 

PART XXXIV. SECT. 14, SUB-SECT. 8. 

— B. 

10,789 Hi. .] — The mere ffndlng 

of stolen property In the house where 
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accused lived is not of itself sufficient 
to prove poRsessiou bv him, where there 
are other inmates of the house. There 
must be control, exclusive or joint, as 
well. Especially Is this the case where 
accused was oidy a oasnal inmate of 
the house & where the place where the 
property was found hidden was 
accessible, not only to the other in- 
mates of the house, but to outsiders as 
well. — R. V, PAWLETi', [1923] 1 

W. W. R. 1453 ; 40 Can. Crim Cas, 
312 : 33 Man. L. R. 103.— CAN. 

b i. .] — ^Applt. was charged on 

complaint with having in his possession 
on premises of which he wa** the re- 
puted tenant or occupier, gold reason- 
ably suspected of being stolen or un- 
lawfully obtained. He' was present 
when police officers discovered In 
an old underground working on a 
mining lease of which he wa« the 
holder a lighted furnace, which was 
well hidden. Sc a considerable quantity 
of gold-bearing ore in a oruolble in the 
furnace. Apint. stated he had aban- 
doned the lease, denied all knowledge 
of the existence of the furnace, ex- 
pressed his opinion that the gold had 
been stolen. Sc blamed some Indian 
miners who were in the vicinity : — 
Held: (1) applt. was the tenant of 
premises upon which gold reasonably 
suspected of being stolen or unlawfully 
obtained was found. & that by Police 
Act Amendment Act, 1902, a. 8, the 
onus of proving he was not in possession 
of such gold lay on applt. ; (2) applt. 
had failed to prove that he was not in 
possession of snob gold. — Hokpnbr v. 
Manning, [1929] W, A. L, R. 42.— 
AUS. 

PART XXXIV. SECT. 14, SUB-SECT. 4. 

—A, 

10,828 i. Onus of proof.] — R. v. 
BER«LOvm?H (N. S.) (1926), 48 Can. 
Crim. Caa. 148.— CAN. 



Cases I0,8l6a-<11.120. English and Empire Digest Supplement; 


house.] — B,. V* EDidrnin^soN (1869)» 2 B. & B. 
77 ; 28 L. J. M. 0. 218 ; 33 L. T. O. S. 237 ; 
23 J. P. 7J0 ; 6 Jur, N. S. 1361 ; 7 W. E. 
665 ; 8 Oox, C. O. 212 ; 121 B. B, 30. 

10,878a. .]— R. v. Dawson (1920), 19 

Cr. App. Rep. 128, C. 0. A. 

10,878b. .] — The proper direction on a 

charge of receiving with guilty knowledge is 
that, if the jury are satisOed that deft.'s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence. — B. o. KHrrraRiNG- 
HAM (1926), 19 Cr. App. Bep. 169, 0. 0. A. 

10,898. Add. Annoiaiion : — Refd. Badie v. I. B. 
Comrs., [1924] 2 K. B. 198. 

10,906a. .]— B. 1 ). Bkynolds (1927), 20 

Cr. App. Rep. 125, C. 0. A. 

10,906a. — On the trial of an indictment for 
receiving with guilty knowledge, the jury 
must be clearly warned that the contents of 
a statement made by the thief before the 


trial are not evidence against 4^ft., & if the 
former is called at the trial before he is 
sentenced, there must be a careful direction 
on his testimony. — R. v. BAGxnaET (1926), 19 
Cr. App. Bep. 64, O. 0. A. 

10,927a. Several accused charged with receiving — 
Direction as to possession.]— B. v. Pkokham 
(The Younger), No. 3105c, ante. 

10,940. Add. Annotation : — Refd. B. v. Berg, Britt, 
Oarrd dc Dummies (1927), 20 Or. App. Bep. 38. 

10,954. Add. Annotation: — As to (2) Apld. B. v. 
Woods (1930), 143 L. T. 311. 

10,997. Add. Annotation : — ^Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686, 

11,032. Add. Annotation: — Folld. B. v. Smith 
(1931), 22 Or. App. Rep. 180. 

11,038a. .] — False pretences are not proved, 

unless the falsity of the words used is 
unequivocal & intentional. — R. v. Sbely 
(1928), 21 Op. App. Rep. 18, 0. 0. A. 

11,120. Add. Annoiaiion : — Refd. B. v. Punch 
(1927), 20 Or. App. Bep. 18. 


PART XXXIV. SECT. 14, SUB-SECT. 6. 

8 i. .1 — While it iP true that the 

recent posaession of Ftolcn property 
raieos a presumption of fact that, if 
not reasonably ejrplained, the possessor 
is the thief, yet for the raising of such 
a presumption the exolaslv’oness of the 
possession or e-ccoss is material. — U. v. 
Pawlett, [19231 1 W. W, B. 1453 ; 40 
Can. Crim. Cas. 312: 3.3 Man. L. P. 
103.— -CAN. 

10.851 i. What is remU — McUenalUy 
of nature of article.] — R. v. Jones 
Sask.l, [192013W.W. R. 313; [192713 
T). L. R,679; 47 Can, Orlm. Cas. 380.— 
CAN. 

10.852 Iv. .l—R. V . AN- 

DREWS (N.B.) (1925), 44 Can. Crim. 
Cas. 201.— CAN, 

10,852 V. .] — R. V. Jones 

(Sask.b 119261 3 W. W. R. .313; fl927J 
.3 D. L. n. 679; 47 Can. Grim. Cas. 
380.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 8. 

10,901 I. Recent possession of stolen 
property — As evidence of receivinn .] — 
R. V. Jones (Sask.), [19201 3 W. W. R. 
313; rin27] 3 D. L. R. 679; 47 Can. 
Crim. Cos. 380.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 9. 

in. Several articles received by different 
persons — Receivers triable jointly .] — 
MUSSAMMAT OUL.TAN1A V. II. (1927), 
I. L. R, C Pat 583.— IND. 


as of tho possession thereof, & he was 
rightly convic'ted. — R. v, Cramoly 
(1931), 3 D. L. R. 040 ; 0. R. 145; 
55 Can. C. C. 292.— CAN. 

PART XXXIV. SECT. 18, SUB-SECT. 

2.— A. 

e i. Waiver of lien rights.] — 

Rcld : not a valuable sociirlty. — R. v. 
H0U05fl (1931), 56 Can. 0. C. 353 — 

CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 2. 
— B. 

11,001 II. Whoro ac- 

cused was found guilty of an offence 
under Crimes Act, 19lf», s. 181 (a), for 
obtaining goods by false pretences : — 
Held : under tho above scot, it was 
not necessary that the property in the 
goods obtained should pass to accused, 
the passing of the property from tho 
person defrauded being snlflclent. — 
R. V. O’Sullivan, [1925} V. L. R. 514 ; 
547 A. h. T. 3 ; 31 Argas L. It. 263.— 
AUS. 

PART XXXIV. SECT. 16, SUB-SECT. 2, 

— D. 

m i. .1 — Where a party is 

induced by false representation to 
part with possession of goods, but does 
not part with the right of property 
therein, there can bo no conviction 
for obtaining goods under false pre- 
tences. — 11. V. McManus, [1924] 8 
D. L. R. 297 ; 42 Can. Crim. Cas. 248 ; 
51 N. B R. 255.— CAN. 


seciirity.) — R. v. Hamilton, [1931] 3 
D. L. R. 121 ; 66 O. L. R. 637 ; 55 
Can. C. C. 85.— CAN. 


PART XXXIV. SECT. 16, SUB-SBCT. 8. 
— D. (d). 

11,191 {. Value or extent of business.] 
— n. V. Penny (1926), 35 B. O. R. 
414.— GAN. 


11,191 «. R.V.BOTD, [1931] 

1 W. W. K. 332 ; 65 Can. C. C. 168 ; 
25 Alta. L. R. 462.— CAN. 


80 . Sale of patent rights — Representa- 
tion by vendor as to possibility of sales .] — 
il. V. Bailey (1931), 55 Can. C. C. 
170. CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 

3.— D. (e). 

80 , AvtborUy to purchase.] — Applt. 
was convicted of theft by false pre- 
tences upon ovidonco which proved 
that he had obt^Uned goods on credit 
from tho C. Co. by falsely representing 
that he had authority to purchase 
thenn on behalf of tho E. Co. Applt. 
did not give evidence but made an 
unsworn statement that he had used 
the K. Co.’s name in order to obtain 
the goods at a lower price : — Held : 
applt. *s representation that tho K. Oo. 
would pay for the goods could only 
mean that bo himself did not intend 
to pay for thorn, & ho was therefore 
rightly convicted. — CniPTS v. R. (1931), 
52 N. L. 11. 18.— S. AF. 


PART XXXIV. SECT. 16, SUB-SECT. 1, 

10,975 ii. In order to con- 

stitute the offence of obtaining money 
by false pretences, ft Is not necessary 
that tho fraud should operate in 
precisely the way Intended or expected 
by prl^nor. If in fact tho fraud 
operated as a direct cause of the pay- 
ment of money, it is immaterial that 
the chain of causation was different 
from that which prisoner lat-ended or 
expected. — R. v. Lambabsi, [19271 
V. L. R. 349 : 49 A. h. T. 23 ; [19271 
Argus L. R. 297.— AUS. 

so. lAability although facts amount to 
larceny . charge of unlawfully 
obtaining goods from F.. by false 
pretences, with intent to defraud. F. 
was not the onuier of tho goods, but 
the bailee for a special purpose ; — 
Held: when deft., by fraud, with 
Intent to obtain tho goods from F., 
induced him to part with them, he 
deprived F. of the special property 
In them which he had os bailee, as well 


PART XXXIV. SECT. 16, SUB-SECT. 8. 

-““B. 

11.114 I. Bp advertisement.] — Adver- 
tisements pnblisbed in newspapers Sc 
followed by circular letters addressed 
to persons who answered the advertise- 
ments, related to an alleged puzzle for 
the correct solution of which prizes 
wore offered, but it was In fact no 
puzzle Sc tho advertisements Sc letters 
contained misrepresentations which 
deluded those who supposed them- 
selves to be competing for prizes Into 
sending money to deft . : — Held : deft, 
was guilty of obtaining by false pre- 
tences with intent to defraud. It Is 
not necessary that the false pretence 
should be made In ext^ss words, if tbo 
idea Is convoyed. — K. v. Marshall, 
[1930] 2 D. L. R. 855 ; 53 Can. C. C. 
118 ; 65 O. L. R. 279.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 8. 

—0. (a). 

sa. Property represented as adeguate 


PART XXXIV. SECT. 16, SUB-SECT. 
3.— D. (h). 

80 . Misrepresentation by building 
company — I*roj)erty represented as free 
from mortgages.y^lX. v. Johnston, 
[1932] 1 D. L. R. 655 ; O. R. 79.— CAN. 


PARTXXXTV. SECT. 16, SUB-SECT. 4. 


11^66L Reasonable bdief 

n amity to pay.y—U. v. KktnolOS, 

IUG71 a A a U OOA ATTA 


PART XXXIV. SECT. 16, SUB-SECT. 7. 

n i. AUeged false r^esentoHon 

of market value of bonds — No averment 
that market vedue not as represented .] — 
li. V. Eorbbtson (N. 9.), [1928] 4 
D. L. R. 778 ; 60 Can. Crim. C^. 179. 
—CAN. 

8l. ObtaininL contract with hotel to 
supply (Hmauet-^^rlmiinal Code, s. 405, 
is appropriate section.]— E* v. Hall 
(1930), 55 Can, C. 0. 3X2.— GAN. 



VoL XV.>-42riiiiinal Law. Cases 11»846— 12,128a, 


11,346. Add, Annoialion9 : — Reid. R. v. Punch 
(1927), 20 Or. App. Rep. 18; R. v. Woods 
(1930), 148 L. T. 811. 

11,875. Add, CiMians [1924] 1 K. B, 811 ; 93 
L. J. K. B. 144 ; 180 L. T. 318 ; 27 Oox, 
0. 0. 574 ; [1924] B. & 0. R. 78* 


Sub-sect. 1 (p. 1012.) 

18 Bliz. c. 6, is now replaced by Law of 
Property Act, 1925 (o. 20), s. 172. 

11,467. Add. Annotation Shapiro u. La 

Aforta (1928), 130 L. T* 622. 

11,642a. Charge under Metropolitan Police Courts 
Act, 1889 (c. 71), s. 38— Time for bringing— 


Existing tenancy.] — Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect with having three 
months before wilfully damaged his promises : 
— Held : the charge should have been made 
within one month. — Dowell v. Benino- 
FiBLD (1841), Car. & M. 9. 

11,686. Add, Annotation : — ^Refd. British Broad- 
casting Co. V, Wireless League Gazette Pub- 
lishing Co. (1926), 95 L. J. Oh. 272. 

11,709. Add, Annotation : — Held. Barnard v, 
Evans, [1926] 2 K. B. 794. 

11,738. Add. Annotation : — Refd. Conn v. Turn- 
bull (1926), 89 J. P. Jo. 300. 


Part XXXV. 

11,748. To cross-references following this case 
add also. Criminal Justice Act, 1925 

(c. 86), 8. 36(1).’* 

11,797. Add, Annotation .‘—Rpfd. McDonald v. 
Nash, [1924] A. 0. 625. 

11,834. Add, Annoiationa : — Consd. Reckitt v 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Goldman t;. Cox (1924), 40 
T. L. R. 423 ; Underwood v. Bank of Liver- 
pool. Underwood v. Barclays Bank, [1924] 

1 K. B. 775 ; Fenton Textile Assocn. v, 
Tliomas (1029), 46 T. L. R. 264 ; Lloyds Bank 
V. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40 ; Banco de Portugal 
v. Waterlow A; Sons, Ltd. (1931), 100 L. J. 
K. B. 465 ; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271 ; Slingsby v. District 


Forgery. 

Bank, Ltd. (1931), 48 T. L. R. 114 ; Savory 
& Co. V. Lloyds Bank, Ltd. (1932), 48 
T. L. R. 344. 

11,837. Add, Annotation : — ^Refd. Mason v. Lack 
(1929), 140 L. T. 696. 

11,935. To cross-reference before this case add 
“jSicc, alsoy Criminal Justice Act, 1926 (c. 86), 
8. 38. 

11,962. Add, Annotation : — Refd. R. v. Ferguson 
(1845), 6 L T. O. S. 458. 

12,061a. Certificates procuring admission to Inn of 
Court.] — R. V. Basset, No. 862a, ante. 

12,123a. Forged certificates — Obtaining admission 
to Inn of Court.] — R. v. Bassey, No. 862a, 
ante. 


PART XXXIV. SECT. 21, SUB-SECT. 2. 

11,3881. Who ia a " A 

person who sells goods, other than 
ueoossaries, to an infant, & who has 
no enforooable claim for the price, is 
not a “ creditor ” within Criminal 
Code, 8. 417.— R. v. Rabu <1923), 41 
Can. Crim. Cos. 215 ; 53 O. L. R. 245. 
—CAN. 


PART XXXIY. SECT. 25, SUB-SECT. 1. 

le. Sale of land.] — An appeal from a 
conviction on a charge of conspiring to 
defraud affirmed. The accused in- 
duced one B. to agree to buy for 
$21,000 certain laud, worth not more* 
than $3,300, by rebreseuting to B. 
that another man had already taken an 
option to buy the land for $31,000. 
B. had never seen the land Sc knew 
nothing of its value. In pursuance of 
the soheme, the oooused had (riven an 
option to one W. Sc Introduced him to 
B. as a bond fide purchaser at the 
advanced price, when in fact he was 
but a dummy with whom it had been 
arranged that ho should make a sub- 
stantial payment on the purohase 
from B. practioally out of B.'s own 
money. Sc then default on the oou tract. 
Appeid dismissed. — E. v. BuRnb, 
ri931] 2 W. W. R. 68 ; 1 U. L. R. 914 ; 
55 0au.C. C. 70; 35 Alta. L. R. 300. 
—CAN. 


PART XXXIV. SECT. 26, SUB-SECT. 1* 

— 'B. 

•d. Intentional wrongful injurg .] — 


To constitute the crime of maUcious 
injury to property, all that Is necessary 
is an Intentional wrongful injury to 
another*8 property. Upon proof of 
the wrongful iutontion the ct. will pre- 
sume malice, though that presumption 
may be rebutted. — R. v. Mabharign, 
[1924] App. D. 11.— S. AF. 

PART XXXIV. SECT. 28, SUB-SECT. 6. 

86. PoHseasum of explosive substance — 
Explosive Substances Jet, 8. 4 — Meaning 
of untawfvlly ** db “ malici/rusly .**] — 
Held : the word ** unlawfully ** la 
Explosive Substances Act, s. 4, signffies 
“ not for a lawful object," Sc the word 
" maliclott^iy " means & implies an 
intention to do an act which is wrongful, 
to the detriment of another person. — 
Dcjia Singu V, K. (1928), I. L. R. 0 Lah. 
531.— IND. 


PART XXXIV. SECT. 28, SUB-SECT. 

17 . 

11,699 li. .1— The fact that a 

stray bull Is castrated, in accordance 
with a local custom among stock 
breeders to protect pure-bred stock, 
In not a defence to a prosooution under 
Crlmiual Code, -e. 510 (B) (b), for 
maiming or wounding the stray bull. — 
II. V. EtfGLAim (1925), 43 CJan, Crim. 
Cas. 11 ; 19 Smk, L. R. 165 : [1925] 
1 W. W. R. 237.— CAN. 


si. What is •UcUfuUy^^ Wflitm.]— 
A charge laid under Criminal Code, 
8, 5.S7, of wilfully killing a sUver black 


fox whloh had escaped from Its cage 
was dlsiulsBod on the ground that the 
accused’s shooting of the fox was not 
done wilfully," within the meaning 
of that term In said section, but was 
justified to protect bis property. — R. 
V. Pjctbrson (Sask.), [19281 3 W. W. R. 
510.— CAN. 


PART XXXIV. SECT. 26, SUB-SECT. 

20 . 

li. .] — The form of conviction 

should state the amount of injury done, 
although it should adjudge the whole 
penalty, inoluding the amount to be 
applied according to law. — R. v, 
Kkutzisl, [1024] 1 D. L. R, 021 ; 1 
W. W. n. 342 : 41 Can. Crim. Cas. 
279 ; 20 Alta. L. R. 19.— CAN. 


PART XXXV. SECT. 2, SUB-SECT. 2. 

11.762 1. AtUedaHna.] — The ante- 
dating of a document is not a forgery, 
unless it has or could have operated 
to the pi'ejudice of any one. — R. v, 
Gobind Singh (1926), 1. L. R. 5 Pat. 
673.— IND. 

PART XXXV. SECT. 6, SUB-SECT. 9. 

8. Seal dt stamps of Liquor Control 
Board.] — R. v. Miller (1931), 50 Can. 
C. C. 07.— CAN. 


PART XXXV. SECT. 8, SUB-SECT. 1. 

•s. Utterer need not be actual forger.] 
' — Barr e. H.M. Arvooats, [1927] 
S, 0. (J.) 61.— SCOT, 
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12,169a— 18,189b. English aSd Empibe Digest Supplement. 


Part XXXVI. — Deceit by Fortune Telling, Witchcraft, 


Sleight of 

12469a. — The offence under 

Vagrancy Act, 1824 (c. 88), a. 4, of professing 
to tell fortunes is complete without any 
legation or proof that deft, did not believe 
in the possession of the powers claimed 
Merely to tell fortunes is an offence in itself, 
whatever the state of mind of deft. — Stone- 
house V. Masson. [1921] 2 K. B. 818; 01 
L. J. K. B. 93 ; 126 L, T. 463 ; 85 J. P. 167 ; 


Hand, etc. 

37 T. L. R. 621 ; 10 L. G. R. 477 ; 27 Cox, 
0. 0. 23, D. 0. 

Annotation : — Folld. Irwin c. Barker (1925), 69 Sol. Jo. 689. 

12469b. .1 — It is not necessai^ to 

prove a deceitful purpose or fraudulent intent 
as a condition precedent to a conviction under 
Vagrancy Act, 1824 (c. 83), s. 4, of a person 
professing to tell fortunes* — Ibwin v. Babeee 
(1925),^ Sol. Jo. 689, D. 0. 
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Vd. XVL Cam 1—166. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 
Part I. — Contempt of Court Generally. 

1. Add. AnnotaHon :~A8 to (2) & (3) ApW.^ Robert), [1930] 2 Oh. 368. 

William Thomas Shipping Oo., Dillon (H. W.) s. Add. Annotation: — Retd. Apted v. Aptod & 
& Sons, Ltd. V . The Co., Be Thomas (Sir Bliss, [1930] P. 246. 


Part ill. — Jurisdiction to Commit or Fine for Contempt 


28. Adde Annotation : — Consd. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K, B. 350. 

48. Add, Annotaiion : — Consd. R. v. Judge, Ex p 
Isle of Ely Justices (1031), 100 U J. K. B. 350 

46, Add. Citoificme: — svh nom, R. t?. Brownell, 
1 Ad. & El. 593 ; 3 L. J. M. C. 118 ; 110 E. R. 
1335. 

Add. Annotation : — FoUd. R, v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L, J. K. B. 350. 

46a. .] — The King’s Bench 

Div. has no power to attach for contempt a 
witness who has disobeyed a subpoana from 
quarter sessions. A clear distinction stOl exists 
between contempt which consists in interfering 
with the administration of justice by acts 
done or writings published, & contempt 
which consists in interfering with an order 
or other process of the inferior cts. — R. v. 
Judge, Ex p. Isle of Ely Justices, [1931] 
2K. B. 442; 100 L. J. K. B. 350 ; 144 L. T. 
047 ; 95 J. P. 97 ; 47 T. L. R. 263 ; 75 Sol. 
Jo. 120 ; 29 L. G. B. 418, D. 0. 


Add, Annotation : — Consd. B. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 Lu J. K. B. 350. 
Add, Annotation : — Consd. R. v. Daily 
Herald Editor, etc., & Davidson, Ex p, 
Norwich (Bp.), R. v, Empii*c News Editor, 
etc., &; Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 

54a. Consistory Court.] — The publication of a 
stat<^ent tending to prejudice the fair 
hearing of a complaint preferred in a Con- 
sistory Ct. constitutes a contempt of that ct., 
& the K. B. Div. of the High Ct. has inherent 
jurisdiction to protect the Consistory Ct. by 
issuing a writ of attachment for contempt of 
ct. against flhe person or persons making the 
statement with a view to publication or 
publishing it or causing it to be published. — 
R. V. Daily Herald, Editor, Printers 
Publishers of, Ex p, Norwich (Bp.), K. v. 
Empire News, Editor, Printers & Pun- 
LISHERS OF tU NORWICH (Bp.), [1932] 2 K. B. 
102 ; 101 L. J. K. B. 306 ; 146 L. T. 485 ; 
48 T. L. K. 253 ; 76 Sol. Jo. 165, D. C. 


49. 

54. 


Part IV. — Criminal Contempt 


98 . Add, Citation : — sub noin. Ee Davies, Butson 
V. Davies, 4 T. L. R. 580. 

164a. .] — Observations on the distinction 

between legitimate criticism of a judge & 
such an imputation of unfairness & lack of 
impartiality as constitutes contempt of ct. — 
R. V. New Statesman (Editor), Ex p. 
Public Prosecutions Director (1928), 44 
T. L. R. 301. D. C. 


165a. R. u. New Statesman , 

Ex p. Public Prosecutions Director, No. 
164a, ante, 

166. Add, Annotations: — As to (1) Apld. R. v. 
New Statesman, Ex p. Public Prosecutions 
Director (1928), 44 T. L. R. SOI. As to 
(2) Apld. R. V. New Statesman, Ex p. Public 
Prosecutions Director (1928), 44 T. L. R. 
SOI. 


PART III. SECT. 2. 

h !. .1— Under Letters Patent of 

the Patna High Ct.. cOause 28, a Div. 
Bench has power to issue a rule to 
show cause against committal for 
contempt. — lie Murli Manohar 
Prasad (1928), I. L. U. 8 Pat. 323.— 
IND. 

k i. Irish Free State .] — The High 

Ct. of Juf^tloe of the Irish Free State 
has Jurisdiction to commit lor con- 
tempt of ot.^ — A.-0. V . O'Kellt, 119281 
1. li. 308.— IR. 


th. CorUenvpt of infdhior courts .] — 
No power to punish for contempt of 
an inferior ct. now exists Independently 
of the Indian Penal Code & the Con- 
tempt of Courts Act.— Mahant Shan- 
TANAXD Qm V . Mahant Basudr* 
vanand Qm (1930), I. L. R. ^>2 All. 
019.— IND. 


PART IV. SECT. 1. 

97 !v, ,1— The ^ Phia^ 

oontempt of ot,” doee not m the 


east describe the true nature of the 
lass of offence committed, via., Intor- 
ering with the administration of the 
aw In impeding & preventing the 
lourse of Justice. Imprisonment for 
iroaoh of interdict being in vindication 
if public law, it must not be assumed 
hat an order for release will follow 
ipon an apology & promise of obodienoe 
o the orders of the ot., even though 
uoh apology Is accompanied by a 
tatemont on behalf of complaJnor that 
le no longer requires the protection 
vhich the orjfinal interdict gave him.— 
foHNSON V. Grant, 11923] S. 0. 789. — 
iCOT. 


PART IV. SECT. 2, SUB-SECT. 10. 

sd. Disposal of subjvct’fnatter of 
uction.h-Thove is no rule of law or 
practice which prevents a Utlgant from 
disposljQg of property merely because 
It to the subject-matter of the action. 
Unless some proceeding prescribed for 
the preservation of the property 

1 


pendente. Ute is availed of, a party dis- 
poKiug of the property after the action 
has been brought cannot be said to bo 
guilty of contempt of ct. — A ustman & 
OdDBON V. B.TAUNAeON, [1932J 2 

W. W. R. 20.— CAN. 

PART IV. SECT. 3, SUB-SECT. 1. 

•p. Sending letter to judge eoniain- 
ing offensive references to judgment .] — 
Re Miller (1921), 64 N. 8, R. 529.— 

CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

166 ii. .1 — A newspaper in the 

oourse ot an article called a Judge 
•* syoophautlc,” & accused him of 
having decided a ease not according 
to the dictates of Justice but in order 
to please others: — Held: (1) the 
pubuoation of an article referring to a 
case which had been decided might 
amount to oontempt; (2) an article 
soandattoing a ct. or judge was a 
oontempt of ct. — R. v. Sayyad Habib 
(1926), I, L. R. 6 Lah. 529.— IND. 



Cases 167— 192a. English and Emfibe Digest Supplement. 


167. Add, Annotation : — Refd. R. v. People, Ex p. 
Hobbs (1926), 09 Sol. Jo. 494. 

177a. JPoster imidyinir that charge 

amounts to murder.] — R. v. Daily Herald 
(Editor, Printers & Pdblishe3Eis), Ex p. 
Rouse (1931), 76 Sol. Jo. 119. 

179. Add. AnnoiaHona: — ^Refd. R. v. Evening 
Standard, Ex p. Public Prosecutions Director. 
R. V, Manchester Chiardian, Ex p. Same, R. v. 
Daily Express, Ex p. Same (1924), 40 T. L. R. 
833 ; R. V, Daily Mirror, Ex p. Smith, [1927] 
1 K. B. 846. 

179a. .] — R. V, “ Surrey Comet ” 

(Editor, Printer &; Publisher), Ex p, 
Baldwin (1931), 76 Sol. Jo. 311. 

179b. Results of investigations of private 

detectives.]— When an accused person is under 
arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation, — R. v. Evening Standard, 
Ex p. Public Prosecutions Director, 
R. V. Manchester Guardian, Ex p. Same, 
R. V. Daily Express, Ex p. Same (1924), 40 
T. L. R. 833, D. C. 

1 80a. Charge to grand Jury.] — charge to the grand 
jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair &; accurate report. 

Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair accurate report & 
should be regarded as privileged. — R. v. 
Evening News, Ex p. Hobbs, fl926] 2 K. B. 
158 ; 94 L. J. K. B. 611 ; 132 L. T. 767 ; 41 
T. L. R. 291 ; 27 Cox, C, C. 704, D. C. 

180b. Anticipation of defence — Similar statement 
made by accused before arrest.]— When 
appet. was under remand on a charge of 
murdering his son, defts. published, in 
addition to the formal evidence which had 
been given before the magistrates, the follow- 
ing statement ; “It was suggested that he 
met his death in an accidental manner through 
the family dog. Prince, knocking over a fully 
loaded double-barrelled gun left against the 
barn door.*^ On an application to commit 
defts. for contempt of ct. in publishing what 
purported to be a statement of the defence 
wliich would be put forward & so prejudicing 
the defence, it appeared that a similar state- 
ment had been made by the accused man 
himself to the police before his arrest : — 
Held: in the circumstances the statement 
complained of did not come within the 
mischief against which proceedings for con- 
tempt were directed. — ^R. v. News op the 


World, Editor, Printers & Publishers, 
Ex p. Kitchen (1932), 48 T. L. B, 234 ; 76 
Sol. Jo. 147, D. 0. 

t. Publication of statement that money paid 
into court — Libel action against newspaper — 
Ubel Act. 1845 (c. 76),' s. 2.]— ;(!) The 
amount of a payment into ct. by deft, under 
Libel Act, 1845 (o. 75), s. 2, amending Libel 
Act, 1843 (c. 90), s. 2, is not to be com- 
municated to the jury, A:, whore money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft, to 
pltf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to bo adopted by deft., who alleges that 
pending the trial of the action pltf. has been 
guilty of contempt of court, is not to apply 
for a rule nisi for attachment, but to proceea 
by notice of motion in the action. — R. v. 
Wbaldstonb News & Harrow News 
(Editor, Printer & Publisher), Harley v. 
Sholl (1025), 41 T. L. R, 508 ; 69 Sol. Jo. 
042, D. C. 

Add. Annotations: — As to (1) Apld. R. v. 
Wealdstone News & Harrow News, Harley 
V, ShoU (1925), 41 T. L. R. 608. As to (1) 
Consd. Re William Thomas Shipping Co., 
Dillon (H. W.) & Sons, Ltd. v. The Co., Re 
Thomas (Sir Robert), [1930] 2 Oh. 368 ; R. 
V. DaOy Herald, Ex p. Bouse (1931), 76 Sol. 
Jo. 119. Apld. R. V, News of the World, 
Editor, Printers & Publishers, Ex p. Kitchen 
(1932), 48 T. L. R. 234. Refd. R. v. Evening 
Standard, Ex p. Public Prosecutions Director, 
R. V. Manchester Guardian, Ex p. Same, R. v. 
Daily Express, Ex p. Same (1024), 40 
T. L. R. 833 ; B. v. People, Ex p, Hobbs 
(1925), 09 Sol. Jo. 494 ; R. v. Daily Mirror, 
Ex p. Smith, [1927] 1 K. B. 845 ; R. v. 
Daily Mail, Ex p. Factor (1028), 44 T. L. R. 
303. As to (2) Consd. Re William Thomas 
Shipping Co., Dillon (H. W.) & Sons, Ltd. v. 
The Co., Re Thomas [1930] 2 Ch. 368. 

. -.] — A publication made with the 

clear intention of prejudicing the fair trial 
of an issue pending before a ct. is obviously 
a contempt of ct., & will be punished as such. 
But where the ct. is satisfied that there was 
no such intention & yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account the circum- 
stances of the case, & no attachment will be 
granted unless (inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought & intended to be 
prosecuted to effect its avowed purpose. — 
R. V. Daily Mail (Editor), Ex p. Factor 
(1028), 44 T. L. B. 303, D. 0. 


part IV. SECT. 3, SUB-SECT. 3.— 
A. (a). 

r i. ,] — Re Smith’s News* 

PAPERS. Ltd., Ex p, Higgs (1927), 28 
S. H. ii. S. v}. 85.— AUS. 

170 i. No proceedings pefnding,] 

— ^Applt. was fined for contempt in 
respect of matter published by hiin : — 
Held : (1) there being no attack on any 
ct. or its members, there could bo no 
contempt of ct. in respect of anything 
tending to obstruct the oourso of 
Justice in the al»enco of any pending 


proooodlngB to which the published 
matter could apply: (2) there was 
nothing in the published matter which 
was calculated to proiudico the course 
of Justice; (3) the order must be aet 
aside. — P outer a. R.. Ex p. Chin 
Man Yee (1026). 37 0. L. It. 488.— 
AUS. 

178 I. Prisoner commuted for trial — 
Antecedent character of wisonef ,\ — 
Appet. was charged with breaking & 
entering %7ith intrat, & on the morning 
of the hearing of tho prooeedingt in the 
police ot. ft the subsequent morning 


an account of the alleged crime ft other 
oiTenoes apparently connected there* 
with was published in a newspaper. 
Appet. was committed for trial at the 
onminal sessions. Tho articles con- 
tained statements that the accused 
was concerned in the commission of 
crimes other than that with which he 
was charged, ft that the arrest of the 
accused, with another man. was a 
c)ean*up '* of many recent burglaries : 
— Held: these stetements might preju- 
dice the fair trial of the accused, ft con- 
stituted a contempt ot ct. — Re Tbomab 
(1928), S. A. S. R. 210.— AUS. 
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-Contempt of Cofirt. Caaes 200— 841a. 


200. Add. Annoiati<m8 : — Held. B. v. Daily Mail, 
Ex p. Factor (1028), 44 T. L. R. 303; 
Re William Thomaa Shipping Co., Dillon 
(H, W.) Sons, Ltd. v. The Co., Be Thomas 
(Sir Robert), [1930] 2 Ch. 368. 

218. Add. Annotation : — Consd. Be William 
Thomas Shipping Co., DiUon (H. W.) & 
Sons, Ltd. V, The Co., Re Thomas (Sir 
Robert), [1030] 2 Ch. 368. 

224a. Appointment of receiver for 

debenture holders. j^Contempt of ct. may 
include conduct which, while it cannot 
directly influence a judge’s mind, is calcu- 
lated to affect the conduct of jparties to pro- 
ceedings, & the ct.’s jurisdiction to commit 
for contempt is not conflned to cases in which 
its orders may directly be affected. 

On the application of pltfs. in a debenture 
holders’ action, a receiver of the shipping co. 
was appointed on the ground of jeopardy. 
A director of a co. which managed the 
shipping co.’8 business, who was also a 
guarantor of debentures issued by the 
shipping co., authorised newspapers to 
publish interviews in which ho adversely 
criticized the conduct of pltfs. in having 
obtained the appointment of a receiver, & 
he further stated that by so doing they had 
“ smashed the goodwiU & organisation of the 
business in a day ” A that ** no one in shipping 
circles can understand this line of conduct.” 
The interviews did not state that the appoint- 
ment was on the ground of jeopardy or that, 
as was the fact, the co. could not continue to 
carry on business unless money was im- 
mediately found. On a motion by pltfs. for 
an order to commit the director, & also the 
managing editor <Sfc the owners & publishers 
of the newspapers : — Re/d : the publication 
of injurious misrepresentations concerning 
parties to proceedings in relation to those 
proceedings may amount to contempt of 
ct., because it may cause those parties to 
discontinue or to compromise, & because it 
may deter persons with good causes of action 
from coming to the ct., & is thus likely to 
affect the course of justice. — Be William 
Thomas Shipping Co., Ltd., Dillon 
(H. W.) & Sons, Ltd. v. The Co., Be 
Thomas (Sib Robert), [1930] 2 Ch. 368; 
99 L. J. Ch. 660 ; 144 L. T. 104. 

224b. Appeal against Clearance Order.] 

— Be South Shields (Thames Street) 
Clearance Order, 1931 (1932), 173 L. T. Jo. 
76, D. C. : 


234. Add. Annotation: — Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303. 

236. Add. Annotation : — Dbtd. R. v. Payne, [1896] 

1 Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Russexl, C.J.). 

274. Add. Annotaiion : — Refd. Be William Thomas 
Shipping Co., Dillon (H, W.) & Sons, Ltd. 
V. The Co., Re Thomas (Sir Robert), [1930] 

2 Ch. 368. 

288a. Photograph of prisoner — Identity In issue.] 

— It is a contempt of ct. in a newspaper to 
publish the photograph of a person charged 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, 8c such publication is calculated to 
prejudice a fair trial. — 11. v. Daily Mirror, 
Ex p. Smith, [1927] 1 K. B. 845 ; steb nom. 
R, V. “ Daily Mirror ” (Editor 8c Pro- 
prietors), R. V. ” Daily Mail ” (Editor & 
Proprietors), Ex p. Smith, 96 L. J. K. B. 
362 ; 136 L. T. 639 ; 43 T. L. R. 264 ; 28 
Cox, C. C. 324. 

298a. Advertisement misrepresenting result of 
proceedings.] — Gillette Safety Razor Co. 
V. Gamage (A. W.), Ltd. (1906), 24 

R. P. C. 1. 

Annotation: — ^Reld. St. Muniro Manufacturing Co. ». Hutchi- 
son Main (1908), 25 H. P. C. 35C. 

801. Add. Annotedions : — A 8 to (1) Refd. Green way 
V. A.-G. (1927), 44 T. L. R. l?4. Ae to (2) 
Consd. Re A. B.’s Petn.(1927),97 L. J. P. 104. 
As to (6) Refd. Hearts of Oak Assurance Co, 
V. A.-G. (1931), 47 T. L. R. 579. 

841. Add. Annotation: — N.P. R. v. Jones, Ex p. 
MeVittie, [1931] 1 K. B. 664. 

841a. .] — Pltf. obtained judgment in a 

county ct. against deft, for a sum of money 
8c costs, 8c an appeal to the Div. Ct. by deft, 
was dismissed with costs. Pltf.’s solr. 
made various but futile efforts to obtain the 
fruits of the judgment. Deft, disobeyed a 
bkpey. notice & an order for payment of the 
judgment debt 8c costs by instalments. 
Several judgment summonses were obtained 
against deft., but deft, evaded service of 
them. Eventually pltf.’s solr. served deft, 
with a judgment summons within the 
precincts of a ct. of justice where deft, was 
waiting for a case, in which he was pltf., to 
be called on. Deft, applied for a writ of 
attachment against pltf.’s solr. for contempt 
of ct. in so doing : — Held : in the circum- 


PART IV. SECT. 8. SUB-SECT. 8.— 
A. (d) i. 

193 11. .] — R. V, McInrot, 

Be Whitrsidk (1916), 32 W. L. R. 
764 ; 9 W. W. R. 848.~-CAN. 

198 ill. A — ^Meriden Brit- 

annia Co., Ltd. v. Walters, Be Lewis 
(m6).^?_0, W, N. 87 ; 84 O. L. R. 

198 Iv, .1 — The publication of 

comments on a case pending trial in 
a ot. amounts to contempt of ot., if 
the comments are such as- are likely 
to prejudloe the administration of 
JUBtme in the case. — R. v. Mauno Tin 
Saw (1927), I. L. R. 0 Ran. 39.— IND. 


PART IV. SECT. 8, SUB-SECT. 8.— 
A. (d) Iv. 

•q. General mie.] — A newspaper may 
not. in the guise of reporting public 
Judicial proceedings. Indicate the 
writer's own opinion of the demeanour 


of a witness & so oommont on that 
demeanour. — A.-G.e. Davidson, (1925) 
N. Z. L, R. 849.— N.Z. 

PART IV. SECT. 8, SUB-SECT. 3.— 
A. (6). 

• 1. Liability of printer.]— -A 

printor cannot osoape liability, by 
Sieging a contract with the owner ot 
the press that he was not to be 
responsible for the contents of the 
publications. — R. v. Maunq Tin Saw 
(1927), I. L. R. 6 Ran. 39.— IND, 

PART IV. SECT. 3, SUB-SECT. 8.— C. 

■m. wm .] — The publication, as an 
advertisement, by a newspaper of the 
copy of a will, with the knowledge that 
the will was being propounded by one 
party & impugns by the other in a 
pending suit, the object of the publica- 
tion obviously bebig to create an 
atmosphere in favour of the will & 
adverse to the contesting party by 


making the public believe in the 
existence & genuineness of the will, 
was calculated to interfere with the 
fair administration of Justice 8c 
amounted to a contempt of ct. — Guru 
Charan Prasad v. Baburao Vishnu 
Pararkar (1931), I. L. R. 53 All. 712. 
—IND. 

PART IV. SECT. 3, SUB-SECT. 4. 

sr. Necessity for interference with 
adminislraiion of jtistice .] — It is con- 
tempt of ct. to publish an article in a 
newspaper commenting on the pro- 
ceedings in a pending criminaJ prosecu- 
tion or civil action ; bnt the summary 
Jurisdiction possessed by a High Ct., 
to punish for contempt, ought only to 
bo exercised when It is probable that 
the publication will substantially Inter- 
fere with the duo administration of 

i usbioe. — The Government Advocate, 
lURMA tJ, Sava Sein (1929), 1. L. R. 7 
Ran, 844.— IND. 



Cases 841a— 6288. 


English and Empieb Digest Supplement, 


stances, no contempt had been committed 
& the rule must be discharged. 

The rule laid down in Cole v. Hawhinet 
No. 341, tha4i the serving of process upon 
a party attending his cause in ct. was a con- 
tempt of ct. is now obsolete. — ^R. v. Jones, 
Exp. McVittie, [1931] 1 K. B. 064; 100 
L. f. K. B. 193 ; 144 L. T. 697. 

351a. Dissuading witness from giving evidence.] — 
The ct. refused to grant an attachment 
against deft, for an attempt to persuade a 
material witness for pltf. not to give evidence 
at the trial, it not being shown that the 
witness was prevented from being sub- 
poenaed by means of deft.’s interference. — 
ScHLEsiNGER V. Flersheim (1845), 2 Dow. 
& L. 737 ; 14 L. J, Q. B. 97 ; 4 L. T. O. S. 
340 ; 9 Jut. 282. 

377. Add. Annotation : — Refd. Apted v. Apted & 
BUss, [1930] P. 246. 


378. Add. Annotation : — ^Rofd. Apted v. Apted & 
Bliss, [1930] P. 246. 

386. Add. Annotation : — Refd. Apted v, Apted & 
Bliss, [1930] P. 246. 

380. Add. Annotation >Refd. Apted v. Apted & 
BUss, [1930] P. 246, 

393a. Exercise of discretion sought by petitioner 
in divorce — Effect of suppression of facts or 
false statement.] — ^A party to a divorce pro- 
ceeding who is asking to have the discretion 
of the ct. exercised, & who in doing so acts 
in such a manner as to obstruct or divert the 
course of justice is guilty of a contempt of ct. 
& liable to its consequences. — ^Apted v. 
Apted & Buss, [1930] P. 240 ; 99 L. J. P. 
73 ; 143 L. T. 363 ; 46 T. L. R. 466 ; 74 
Sol. Jo. 338. 


Part V. — Contempt 

406a. -.] — Owen v. Pritchard, [1876] W. N. 

147 3 Char. Pr. Cas. 367. 

406b. -.] — Ransom v. Boyd, [1877] W. N. 236. 

429a. - Consent order — Breach of scheduled 

terms.] — There is a distinction between a case 
where there is in the body of an order an 
express direction or undeiiaking, & a case 
where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
enforcing those terms. In the latter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 
tempt, but must be enforced by an action 


in Procedure. 

for specific performance of the terms or for 
an injunction to restrain breach of the terms, 
followed by proceedings for contempt in the 
event of further breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach. — Dashwood v. Dash- 
wood (1927), 71 Sol. Jo. 911. 

432. Add the following paragi‘aph : — 

The proper course was for an order to be 
made, under R. S. C., Ord. 37, r. 13, before 
the writ of attachment was issued. 

484. Add. Annotation : — Consd. Cotton v. Heyl, 
[1930] 1 Ch. 510. 


Part VI. — Attachment and Committal. 


487. Add. Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

528a. Must be order to do an act.] — Pltf. co., which 
had transferred certain shares in another co. 
to deft. CO. upon certain terms, brought an 
action against deft. co. in order to recover a 
certain proportion of those shares, & obtained 
an order against deft. co. for the “ return ’’ 
of those shares within fourteen days of the 


date of the order. That order was not 
served upon deft. co. or its directors until 
the lax>se of six weeks from the date of the 
order. The copy of the order wliich was 
served upon deft. co. & upon its directors 
did not have indorsed upon it, as required 
by R. S. C., Ord. 41, r. 6, a memorandum 
stating the penal consequences of disobedience 
to the order. Deft. co. having failed to 


PART IV. SECT. 6, SUB-SECT. 4. 

am. Barristers — Slaiider tending to 
enitHirraas conduct of case .] — Aspersions 
cast upon an advocafii, with reference 
to the conduct of* his case, which tends 
to embarrass him in the fiLrther con- 
duct of his client/s case is cjontempf. of 
ct. — ANANTAtAL SiNOHA V. WATSON 
(isao), I. h. IL 58 Calc. 884.— IND. 


PART V. SECT. U SUB-SECT, 1.— 
B. (a). 

It. Discretion of court to commit — 
Party unable, to obey order.] — Where a 
party could neither be said to have 
refused nor nogrlected to comply with 
an order of the ct. i — Held ; ho was 
not guilty of contempt. — R. v. Otty, 
Ex p. Roberts, R. v. White, Ex p. 
Roberts 11922), 50 N. B. R. 401, 411. 
—CAN. 


PART V. SECT, 2, SUB-SECT. 8.— K. 

sw, 2*0 hand over papers — By one 
solicitor to another — Offer to comply 
subject to condition:] — A solr. was 
ordered by the ot. to hand over papers 
to another solr. & failed to do so : — 
Held : guilty of contempt. 

An offer was made to band over 
subject to oertain speciffed oonditlons : 
— Held : a rofuMai of this offer was 
UP tiffed. — Be Bbtant, Isard & Co., 
Exp. Langley, [19241 1 D. L. R. 49.-- 
CAN. 

IX. To refrain from inteiderence with 
limsineM.]— -C umberland Railway 8c 
Coal Oo. v. MoDouoall (N. S.) (1911), 
0 E. L. R. 289.— CAN. 

ly. To re-inv€9t money — In purchase 
of house — BegUdraJlion fn epeotfUd 


names.] — An order made in a divorce 
action commanded rosp., in the event 
of his selling his residue, to reinvest 
the purchase-moneys ** immediately ” 
in the purchase of a new home 8c to 
register it in the joint names of the 
omcial guardian & reap, in trust for his 
children : — Held : the failure of resp. 
to comply with the terms of the order 
as to the registration of the new home 
in which be had Invested the proceeds 
of the sale of the homo referred to in 
the order constituted a contempt of 
ct. which under its inherent powers 
the ct. could punish by committal, 
although the order was made when the 
applicable Divorce rules did not oon- 
tain any provision similar to sect. 79 
or sect, 97 of tho present Divoroe 
rules. — ^Mxdolby v. Mibgley (B. 0.), 
[19291 8 W. W. R. 121,— CAN. 



VoL XVI. — Contempt of Court. Cases 528a— 1071a, 


comply with the order pltf. co. sought to 
enforce the order by attachment of two of 
the directors of deft. co. under R. S. C., 
Ord. 41, r. 31: — Held: (1) the judgment 
or order for the ** return ” of the shares was 
not a judgment or order to do an act & 
therefore could not be enforced by attach- 
ment ; (2) the order was unenforceable also, 
because it was not served on deft, co, or its 
directors until after the expiration of the 
time limited by the order for the ** return ” 
of the shares ; (3) the order could not be 
enforced by attachment of the directors of 
deft. CO., because they had not been served 
with a copy of the order indorsed with a 
memorandum as to the penal consequences 
of disobedience, as required by R. S. C., Ord. 
41 , r. 5. — Iberian Trust, Ltd. v. Pounders 
Trust & Investment Co., Ltd., [1932] 2 
K.B.87; 101 L. J. K. B. 701 ; 147 L. T. 399 ; 
48 T. L. R. 292 ; 76 Sol. Jo. 249. 

688. Add, Annotatvm : — As to {2) Consd. Burrowes 
v. Burrowes (1929), 141 L. T. 201. 

687. Add, Annotation : — Retd. Iberian Trust, Ltd. 
V, Pounders Trust & Investment Co. (1932), 
48 T. L. R. 292. 

664. Add, Annotation : — Reid. Iberian Trust, I^td. 
V, Founders Tnist & Investment Co. (1932), 
48 T. L. R. 292. 

607. Add, Annotation: — Reid. Capron v, Oapron, 
11927] P. 243. 

681. Add. Annotation : — Reid. Iberian Tr^ist, Ltd. 
V. Pounders Trust & Investment Co. (1932), 
48 T. L. R. 292. 

681a. .] — Iberian Trust, Ltd. v. 

Founders Trust & Investment Co., Ittd., 
No. .528a, ante, 

680a. Not enforceable by attachment.] — 

Iberian Trust, Ltd. Pounders Trust &: 
Investment Co., Ltd., No. ,528a, ayiie, 

698. CUaiions : — For “3 Bing. 223; 11 Moore, 
C. P. 65 i 4 L. J. O. S. C. P. 67 ; 130 E, R. 
498 read “ 3 Bing. 223 ; 130 E. R. 498 ; 
sub nom, Thorpe v, Oisbourne, 11 Moore, 
C. P. 56 ; 4 L. J. O. S. C. P. 67.” 

709. Add. Annotation : — Folld. R. v. Wealdstone 
News & Harrow News, Harley v. Sholl (1925), 
41 T. L. R. 508. 


709a. .] — R. r. Wealdstone News & Harrow 

News (Editor, Printer & Publisher), 
Harley v. Sholl, No. 182a, ante. 

710. Add. Annotation: — As to (1) Reid. Shrager 
V. Dighton, [1924] 1 K. B. 274 

776a. Substituted service — When ordered.] — Re A 
Solicitor, [1892] W. N. 22 ; 36 Sol. Jo. 271. 

781a. On former clerk — At place where solicitor’s 
name on door.] — Held : the service was not 
sufficient. — Bragq v, Hatchard (1858), 28 
L. j. Ex. 35 ; sub nom. Re Bragg & 
Hatchard, 32 L. T. O. S. 132. 

894. Add. Annotation: — As to (1) Refd. R. v. 
Central Criminal Court JJ., Hit p. L. C. C., 
[1926] 2 K. B. 43. 


Sub-sect. 7. — Second Order. 

(VoL XVI., p. 75.) 

926a. First not executed — Whether second irre- 
gular.] — It is no objection to the regularity of a 
writ of attachment that another similar 
writ has previously issued against the same 
party, b\it which has not been acted on. — 
Andrews v. Walton (1845), 1 Pii. 019 ; 41 
E. R. 708. 

931a. Irregulaiity of attachment.] — Re 

Bevan & Girling (1863), 12 W. R. 196, L. JJ. 

950a. Accused already In custody — Need not be 
brought into court.] — It is not necessary to 
bring up a party who is in custody for non- 
payment of (josts. — Oldfield v. Cobbett 
(1849), 12 Beav. 91 ; 50 E. R. 995. 

1039a. .] — ^After an order for a 

writ of attachment had been made against 
a solr. in default further time was given by 
his client, the creditor, on part payment 
being made. On further default the writ was 
executed, & the solr. imprisoned ; — Held : 
the right to enforce the writ had not been 
waived. — Re A Solicitor (1895), 64 L. J, Ch. 
894. 

1071a. Deposit of permit or passport in court — 
Imprisonment for taking infant out of juris- 
diction.]— Ad amji V, Adaau (1929), 73 St)L Jo. 
567. 


PART VI. SECT 5, SUB-SECT. 8.— 
B. (a) ii. 

674 i. General nUe — Notice 
wiihont service .] — If a person enjoined 
by a prohibitory injunction becomes 
aware without personal service of the 
existence of the order & nevertheless 
commits a fault, ho is Just as liable to 
attachment as If he had been peiTionally 
served. — Eluott v. Appleton (1923), 
19 Tas. L. R. 20.— AUS. 

PART VI. SECT. B, SUB-SECT. B.— C. 

697 iv. .1 — On an applica- 

tion by notice of motion for committal 
for an alleged contempt of ct. by 
publishing an article in a newspaper, 
it was shown that a space of over tliroe 
months had elapsed between the 
publication & the motion : — Held : the 
Jurisdiction of the ct. should not be 


cxertdsed on notice of motion. — R. v. 
.fOYOE, Ex p, POKT PiRIR COKPN., 
11030] S. A. H. ll. 5«.— AUS. , 

PART VI. SECT. 6. SUB-SECT. 4. j 

sz. Direction to issue writ of | 
attachment may be to clerk of Supreme i 
Court^Writ to he entitled in Supreme 
Court .] — Jfe Drought Area Peuef ' 
Act, Snowden v. Baker, [19221 3 
W. W. R. 1002.— CAN. 

PART VI SECT. 7, SUB-SECT. 3. 

974 i. Attachmeni — Whether sheriff 
can take bail — Before return of wrU .] — 
Lane v. Kinobmill (1850), 6 U. O. R. 
579.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— A. 

ji J, jVof breach of undertaking 

by solicUor.] — Re Kean & Bird, [1927] 


4 D. L. R. 561 : 11927] 3 W. W. K. 
369 ; 48 Can. Crim. Cas. 363.— CAN. 

PART VI. SECT. 10, SUB-SECT. 6.— A. 

b i. .1— Harris v. Mtbrs (1864), 

1 Ch. Ch. 229.— CAN. 

PART VII. SECT 1, SUB-SECT. 6. 

1144 ill. By filing objections to 

report of official referee .] — In a case 
where a deft., having been peremptorily 
ordered by the ct. to file her accounts 
before the official referee, failed to do 
80 , but subsequently wanted to file her 
exceptions to the report of the referee : 
— Held : she could do so oven though 
she continued to be In contempt, 
confining herself strictly to the defence 
of her rights. —Chandra Das v. 
RASESWARI CJHAtTDirURANI (1928). 
I. L. R. 55 CJalo. HIO:— IND. 
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COURTS. 


Part I. — What 

2* Add. Afinof4dion8 : — Refd. Collins v. White- 
way, [1927] 2 K. B. 878 ; Hearts of Oak 
Assurance Co, v. A.-G. (1931), 47 T, L. R. 679. 

3. Add. AnnoiaUona : — Consd, Hearts of Oak 
Assurance Co. v, A,-G. (1931), 47 T. L. B. 
679. Refd. Collins v. Whiteway, [1927] 2 
K. B. 378. 

6. Add. Annotations: — Consd. Hearts of Oak 
Assurance Co. v. A.-G, (1931), 47 T. L. B. 
579. Refd. B. v. Bath Compensation 
Authority, [1926] 1 K. B. 685 ; Collins v. 
Whiteway, [1927] 2 K. B. 378, 

6. Add. Annotations : — Refd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 686; 

B, V. Leicester JJ., Ex p. Allbrighton, [1927] 

1 K. B. 667. 

9. Add. Annotation: — Refd. Prome United 

Breweries Co. v. Bath JJ., [1926] A. C. 686. 

10. Add. Annotations : — Consd. B. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685. 
Apld. B. V. London County Council, Ex p. 
Entertainments Protection Assocn., Ltd., 
[1931] 2 K. B. 216. Refd. B. v. Electricity 
Oomrs., Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 

B. V. Sheffield JJ., Ex p. Rawson (1927), 

138 L. T. 234. 

11. Add. Annotations: — Consd. Veal v. Heard 
(1930), 46 T. L. B. 448. Refd. Bottomley v. 
West Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

11a. Assessment Committee.] — It may be 

that, like some kinds of licensing justices, 
the Assessment Committee is not a “ court ** ; 
it does not hear evidence on oath, & has no | 


is a Court. 

particular rules of procedure, though it acts 
under a statutory duty Sd authority 
(SCBUTTON, L.J.). — ^BoTTOMUBJY V . WEST 
Derby Absesshent Comiottee, Mersey 
Docks & Harbour Board v. West Derby 
Assessment Oommittbb, Bottomley v. 
Mersey Docks & Harbour Board, Bot- 
TOMi^BY V . Liverpool Grain Storage & 
Transit Co., Ltd., [1932] 1 E. B. 40 ; 145 
L. T. 692 ; 96 J. P. 186 ; 47 T. L. R. 468 ; 
29 L. G. R. 676, C. A. 

15. Add. Annotation : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. 

17a. Court of referees — Under Unemployment In- 
surance Act, 1920 (c. 80) .1 — Held: a ct. dis- 
charging administrative duties only, — Col- 
lins V. Whitbway (Henry) & Co,, [1927] 
2 K. B. 378 ; 96 L. J. K. B. 790 ; 187 L. T. 
297 ; 48 T. L. R. 632. 

Annotation : — Consd. Hoorts of Oak Assurance Co. c, A.-G. 

(1931), 47 T. L. R. 679. 

17b. Matters for consideration.] — (1) A tribunal 
is not necessarily a ct. in the strict sense of 
exercising judicial power because it gives a 
final decision ; (2) nor because it hears 

witnesses on oath ; (3) nor because two or 
more contending paHies appear before it 
between whom it has to decide ; (4) nor 
because it wves decisions which affect the 
rights of subjects ; (5) nor because there is 
an appeal to a ct. ; (6) nor because it is a 
body to which a matter is referred by another 
body {per CuR.). — Shell Co. op Australia. 
Ltd. V. Federal Comr. op Taxation, [1931] 
A. C. 276 ; 100 L. J. P. C. 66 ; 144 L. T. 421. 


Part IV. — Jurisdiction 


22a. Death of judge during trial — Jurisdiction of 
another judge to continue hearing.] — Semble : 
a judge has no jurisdiction to continue the 
hearing of a case, in which witnesses have 
beun called in ct. in the course of a trial before 
a jury & another judge. — Coleshill v. 
Manchester Corpn,, [1928] 1 K. B. 776 ; 
97 L. J. K. B. 229 ; 138 L. T. 537 ; 92 J. P. 
37 ; 44 T. L. R. 268 ; 26 L. G. R, 124, C. A. 

Annotation : — Distd* British Heinforced Concrete Engiiieer- 
iiigr Co. V. London Sc North Eastern Hy. Co. (1928), 20 By. 
Sc Can. Tr. Cas. 78. 

22b. .] — Where during proceedings with- 

out a jury, after some of the witnesses have 
been called, the presiding judge dies, another 
judge, if there is no conflict of evidence, 
may at 4/he request of the parties preside at 
the continuation of the hearing, after reading 
the shorthand notes of the evidence, & need 


not have the witnesses recalled . — Be British 
Reinforced Concre'fe Engineering Co., 
Ltd.’s Application (1929), 45 T. L. R. 186; 
20 By. & Can. Tr. Cas. 78.' 

22e. Retirement of Judge after judgment reserved — 
Judgment read by consent.] — Hallam v. Hal- 
LAM (1930), 47 T. L; R. 207 ; 76 Sol. Jo. 167. 

22d. Court with local jurisdiction — Acts to be done 
within jurisdiction — In absence of contrary 
intention.] — Where an Act of Parliament 
establishes a ct. for a particular part of the 
United Kingdom, the true construction of 
it is, that everything which is to be done 
under the authority of the ct. is to be done 
within the jurisdiction of the ct., unless the 
Act either in express terms or by necessary 
implication says that it may be done out of 
the jurisdiction . — Be O’Loghlbn, Ex p. 


PART 1. 

ta. Not income tax board of appeal .] — 
A board of appeal created under 
Income Tax Assessment Ac^ 1922- 
1923, s. 41, is not a High (Jt. or a 
federal ot. — Britisb Impbrial Oil Ck>., 


ltd. V, Federal Comb, of Taxation 
(1926), 36 C. L. B. 422 ; 31 Anros L. B. 
129,«->»AUS. 

sb. Nat Medical Council of Phy^ 
AiciaiM. H-The Medical OounoU of 
PhyaioianB Sc Surgeons of Saskatchewan 

6 


acting under Medical Profession Act, 
B. S. 6 ., 1920 (o. 135), a. 40. is not a ot. 
—Hunt v. College of Phtbioianb Sc 
Bctrgbons of Saskatchewan, (1926 
4 D. L. B. 834; (1986] 3 W. W. TSU 
768.— 7 OAN. 



VoL XVL— Courts. Cases 22d-8a 


(1871), 6 Ch. App. 408; 40 

L. J. Bey. 28 ; 23 L. T. 878 ; 19 W. R. 459, 
L. J J. 

Be Mortoo, Ex p, Bobertson (1875), 

h, K. 80 Bq. 738. 

25. Add* Anryotatiem : — Consd. Sassoon v, Gra^ 
ham & Oi^ental Navigation Co. (1925), 133 
h* T. 806. 

30. Add* Annotation : — ^Refd, A.-G. for Alberta 
V. Cook, [1920] A. 0. 444. 

88a. Will not try hypothetical ease.] — It is not 
the function of a ct. of law to advise parties 
as to what would bo their rights under a 
hypothetical state of facts (Lord Lobe- 
born, 0.). — Glasgjow Navigation Co. v. 
Iron Orb Co., [1910] A. 0. 293 ; 79 L. J. 
P. C. 83 ; 102 L. T. 435 ; 11 Asp. M. L. 0. 
887, H. L. 

S3b. Will not decide academical question.] — 
Tindall v. Wright (1922), 127 L. T. 149 : 
86 J. P. 108 ; 88 T. L. R. 621 ; 66 Sol. Jo. 

‘ 624 ; 27 Cox, C. C. 212, D. C. 

36. Add* Annotations : — Refd. Du£i Development 
Co. V* Kelantan Government, [1923] 1 Ch. 
385 ; Compania Mercantil Argentina v* 
United States Shipping Board (1924), 93 
L. J. K. B. 816 ; Duff Development Co. v* 
Kelantan Govomroent, [1924] A. C. 797. 

87. Add* Annotation: — Consd. The Fagemes* 
[1926] P.186. 


Waters within fauces terrae.] — Defts., 

an Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in r^ect of a collision 
between their vessel, which sank, & pltfs.’ 
vessel in the Bristol Channel some lOJ or 
12i miles from the English coast & 9} or 7J 
miles from the Welsh coast according to the 
respective cases. The ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereimty of His Majesty 
extended : — Held : having regard to the Aate- 
ment of the A.-G. (see Constitutional Law, 
No. 136a, ante), the place where the collision 
took place was not within the jurisdiction of 
the High Ct., & the order for service of notice 
of the writ on defts. in Italy must be set 
aside. — ^Thb Fagebnes, [1927] P. 311; 96 
L. j. P. 183; 138 L. T. 30; 43 T. L. R. 
746; 17 Asp. M. L. 0. 326; aid) nom* The 
Fagerneb, Cornish Coast (Owners) v. 
Sooieta Nazionalb di Navigazionb, 71 Sol. 
Jo. 631, C. A. 

Add. Annotations: — As to (1) Consd. The 
Fagemes, [1920] P. 186. Generally, Refd. 
China Navigation Co. v. A,-G. (1932), 48 
T. L. R. 376. 


PART IV. SECT. 1. 

so. Jvdgment written on leave — Or in 
retirement.] — There does not appear to 
be any ground lor drawing a distinction 
between the writing of a judgment 
while a judge Is on leave & the writ- 
ing of a judgment by a judge who has 
gone on retirement. Both ore valJcUy 

S ronounoed. — Bakamdeo 1'ande v. 

^EBiDATT Singh (1930), I. L. H. 53 
All. 133.~IND. 

PART ly, SECT. 2, SUB-SECT. 1. 
24 vi. ,J — ^Tho ot. is an institu- 

tion organised by the people through 
their representatives for the purpose 
of giving to those appl 3 ring to it their 
rights aooording to law, the law not 
being made by the ot. but laid down for 
it by authority. — Scott v. Scott, 
[1930] 1 D. L. E. 53; 640 L. U. 
422.— CAN. 

PART IV. SECT. 8, SUB-SECT. 1.— A. 

•d. Power to act ob appeal court from 
inferior court] — ^Wbere cm inferior ct. 
Is acting within its lurlsdiction. the 
Baperior Ct. has no power at common 
law to assume the function of an 
appellate ct. Sl review Its conclusions 
by means of a writ of habeas corpus 
either with or without certiorari. — 
Be CHINBSB IlCMIQRATION ACT SC LEE 
Crow Ting (1928). 49 Can. Grim. Cas. 
168 ; 39 B. O. R. 328.--OAN. 

PART IV. SECT. 8^ SUB-SECT. 2. 

45 vll a. .J — Deputy 

Fbpbral Comb, of Taxation for 
Tabmakia 0. Thomas (1024), 35 
0, L. R. 299.— AUS. ‘ 

45 Til b. Juris- 

diotion of a county ot. action against 
a non-resident of the judioial division 
in which the action U entered cannot 
be snstained on the ground that the 
cause of aotion arose within the 
division, unless the whole oauae of 
aotion arose therein. — Comba v. 8mp^ 
RON, [1925] 4 D. L. R. 1002 ; [19251 3 
W. W. R. 641 ; 85 Man. L. R. 235.— 
CAN. 

45 vll e. ^ .1— Re Noblb 

V. OZAKB (1889), 18 0. R. 83.— CAN. 

45 vU d. Re 

Lewis, Exp* Eubotroluz, Ltd. (1928), 


28 S. B. N. S. W. 578 ; 45 N. S. 

W. N. 185.— AUS. 

45 vii e. .] — In County 

Ct«. Act. B.S.M. 1913. o. 44, s. 69, 
which provid(is that any suit may be 
entered & tried in the ct. holden in the 
judicial division in which the cause of 
action arose, or in which deft, or one 
of defts. resides or carries on business 
at tbe time the action is brought, the 
words “ canles on bnsincss are not 
to be read literally, but confer juris- 
diction only when the buRiness is 
carried on by deft, in person ; i.e, 
if the cause of action did not arise 
within the division the condition of 
jurisdiction is presence of deft, within 
the division either by residence or by 
carrying on business therein. — Miller 
V. Aikins (Man.), [1929] 1 D. L. R. 
140; U9283 3 W^ W.R.520.— CAN. 

46 xii a. .]— ite Pike 

V. Walker. (1926) 3 D. L. R. 439 ; 69 

0. L. U, 47.— CAN. 

46 xiv. Municipal Courts 

Jet, R. S„ 1923 (c. 219), s. 9 (4).)— 
Bishop v. Kilcup, [1927] 1 D. L. R. 
231 ; 69 N. S. R. 109.— CAN. 

45 XV. Suit against non- 

resiaent foreigner.] — Held : Code of 
Civil Procedure, s. 21, applied only to 
Ota. which are subject to the provisions 
of the Code, 8c does not apply to a suit 
Instituted in a British Indian ct. against 
a non-resident foreigner on a cause of 
aotion which arose wholly outside 
British territory, 8c, therefore, the 
decree passed In this case must be set 
aside as being without jurisdiction. — 
Bhamboo Mal V. Bah Narain (1928), 

1. L. R. 9 Lah. 455.— IND. 

• (p. 105) i, .] — Hutton, 

MoLea Sc Co. v. E:Ellt (1818), 1 Nfld. 
L. R. 105.— NFLD. 

0 (p. 105) fi. Morris v. 

Cameron (1862), 12 0. P. 422.— CAN. 

0 (p. 105) ill. .] — Fleming 

V. Livingstone (1873), 6 P. R. 63. — 
CAN. 

0 (p. 106) iv. ,] — Canadian 

Oil Cos., Ltd. v. Margbson (1917), 51 
N, S. R. 331.— CAN. 

0 (p. 105) V, Whether 

rmy abandon part ofjMyi.y^ 


0 (p. 105) vl. Application 

to mining jurisdiction.] — County Courts 
Act, s. 34, which provides inter alia 
that, if in any action of tort pltf. shall 
claim over $250, 8c deft, objects to the 
action being tried in the county ot. Sc 
gives security for trlaJ In the Supreme 
Ct.. the proceedings in the county ot. 
shall be stayed, applies to proceedings 
in the county ct. under its mining Juris- 
diction. — ^Muirheai) V. Spruce Creek 
Power Co., Ltd. (1904), 2 M. M. Cas. 
155 ; 11 B. C. R. 1.— CAN. 

0 (p. 105} vll. Amount 

ascertained by ocf of parties.] — Deft, 
employed pltfs. as his brokers to sell 
on his account 200 shares of stock at 
a named price, pltfs. undertaking that, 
in the event of loss, deft. 'a liability 
should not exceed $200. In an aotion 
upon this contract pltfs. recovered 
$200 8c interest ; — Held : the amount 
of $200 recovered was ascertained by 
the act of the parties within County 
Courts Act, R. 8. O. 1897, c. 65, s. 23. 
Sc, therefore, recoverable in a county ot. 
— ^Thompson V. Pearson (1899), 18 
P. R. 420.— CAN. 

0 (p. 105) viii. Legacy 

charged on land — Value of land beyond 
limit.] — ^A county ct. has jurisdiction 
under 69 Viet. o. 19 (0.), s. 3 (13), in 
an action brought by tbe legatee against 
the devisee of land, to recover a legacy 
of $5 charged on tbe land, as Involving 
equitable relief in respect of a matter 
wider $200. Tbe sunjeot-matter in- 
volved in such an action is the amonnt 
of the legacy Sc not the value ot the 
land.— Rustin e. Bradley (1896), 28 
0. R. 119.— CAN. 

1 (p. 106) i. .1 — Currie u. 

Nioholson (1926), 58 N. S. R. 234.— 
CAN. 

f (p. 105) il. Whether amount 

liQuiaated by act of parHes.] — ^Wall- 
bridge V. Brown (1859), 18 U« C. R. 
158.— CAN. 


f (p. 105) UL Watson 

V, Severn (1881), 6 A. R. 559. — CAN. 


f (p. 106) Iv, Brown v. 

Hose (1890), 14 P. R. $.— CAN. 


f (p. 105) V. .J— OSTROM V. 

Benjamin (1894), 21 A. R. 467.— GAN. 


f (p. 105) Vi. .1 — Evans v. 

Chandler (1900), 19 P. R. 160. — CAN, 
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66. Add^ Annotation : — Generally^ Refd. Be Key- 
stone Knitting Mills Trade Mk., [1929] 1 db. 
92. 

72. Add, Annotation: — Consd. Be Coletta (1931), 
146 L. T. 180. 

74. Add, Annotation : — ^Refd. Owl Mill Oo. (1920) 
V, Croft, Elliott V, Duchess Mill (1926), 95 
L. J. K. B. 636. 

137a. .] — Leader v, Moxon (1773), 2 Wm. Bl. 

924 ; 3 Wils. 461 ; 95 B, R. 1167. 

142. Add, Annotations: — Apld. Witham Outfall 
Board v, Boston Oorpn. (1926), 136 L. T, 766. 
Reid. Musical Performers* Protection Assocn., 
Ltd. V, British International Pictures, Ltd. 
(1930), 46 T. L. R. 485. 

148a. .] — Where an issue arises upon the 

proceedings before the Coxirt the jurisdiction 
of the Court to dispose of that issue can only 
be ousted by plain words (Hamilton, J.). — 
A.-G. t?. Boden, [1912] 1 K. B. 639 ; 81 L. J. 

K. B. 704; 106 L. T. 247. 

147. Add, Annotations : — Consd. Clark v, Epsom 
R. D. C., [1920] 1 Ch. 287. Apld. Musical Per- 
formers* Protection Assocn., Ltd. v, British 
International Pictures, Ltd. (1930), 46 
T. L. R. 486. Consd. Ruislip-Northwood 
Urban District Council v, Lee (1931), 145 

L. T. 208, Reid. Everett v, Griffiths, 
[1924] 1 K. B. 941 ; .Whitney v. I. B. 
Comrs. (1925), 42 T. L. R. 68; Wigg v, 
A.-G. of Irish Free State (1927), 90 L. J. P. C. 
88 . 

148. Add. Annotation : — Reid. Musical Performers* 
Protection Assocn., Ltd. v, British Inter- 


national Pictures, Ltd. (1980), 46 T. L. R. 
486. 

149. Add. Annotations: — ^Apld. Hallen v, Spaeth, 
[1923] A. 0. 684. Consd. Caven v, Canadian 
Pacific Ry. (1926), .133 L. T. 774. Apld. 
Cayzer, Irvine v. Board of Trade, [1927] 
1 K. B. 269. Reid. Board of Trade v. Cayzer, 
Irvine, [1927] A. C. 610; Gowar v. Hales 
(1927), 96 L. J. K. B. 1088; Wales v. 
Iron Trades Employers* Assocn. (1928), 21 
B. W’. O. 0. 316 ; Hyman v, Hyman, Hugjies 
V. Hughes, [1929] P. 1 ; Sturloy v. PoweU, 
[1930] 1 K. B. 677. 

160. Add. Citations : — 16 Asp M. L. 0, 566 ; 
affg. B. C. etib nom. Dreyfus & Oo. v. 
Atlantic Shipping & Trading Oo. (1921), 
37 T. L. R. 417, 0. A. 

Add. Annotations : — As fo (1) Consd. Ford v. 
Compagnie Furness (France), [1922] 2 K. B. 
797. Reid. Pinnock v. Lewis & Peat, [1923] 
1 K. B. 690. As to (2) Reid. Reed v. Page & 
East, [1927] 1 K. B. 748 ; Cosmopolitan 
Shipping Co. (Inc.) v. Ha^tton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

170. Add. Annotations : — Reid. St. Magnus Paro- 
chial Church Council, etc. v. London Diocese 
Chancellor, [1923] P. 38 ; Hunter v. Stad- 
tische Hochseefischerei Gemeinniitzige Gesell- 
schaft (1925). 133 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 

172. Add, Annotation : — Reid. Duft Development 
Co. V. Kelantan Government, [1924] A. C. 
797. 


g (p. 106)1. Bight of appeal,] 

— By Division Courts Act, a, an 
appeal Ilea ** whore the sum in dl<q?nte 
exceeds 1100, exclusive of costA.*' 
The “ sum In dispute ** means the sum 
In dispute at the time of the appeal ; 
& whore in a division ct. action pltf. 
claimed $55.88 & deft, admitted 

$47.15, part of pltf.’s claim, disputed 
the balance. Sc counterclaimed for 
$103.55, & the judsro in the division 
ct. allowed pltf. the disputed portion 
of his claim, & wholly disallowed the 
counterclaim, & doft. appealed 
^nerally : — Held : even assuming that 
deft, conid not counterclaim for more 
than $100, the amount in dispute on 
the appeal exceeded $100, & the appeal 
lay.—CAMPBKLL V, McOrkuor, fl028] 
2 b, L. R. 70 ; 61 O. L. R. 049.~CAN. 

k (p. 106) I. May not erUeriain 
counterclaim — Amounting to action for 
specific performance,] — A counterclaim 
by a veuaor for the moneys alleged 
to be due under an agreement for the 
sale of land being in reality an action 
for specifle performance is beyond the 

i urlsdiction of the district ct. — 
JURRKLL V. Watt & Hardingis (Sask.), 
[19281 3 D. L. R. 605; (1928] 2 

W. W, R. 482.— CAN. 

n 1. Unconnrded items.] — 

Read v. Wedge (1870), 29 U. C. R. 
456.— CAN. 

b (p. 107) i. .] — ^Where in matters 

of tort relating to personal chattels, 
title to land is brought in question, 
though incidentally, the ct. has no 
jurisdiction. — T eainor v, Holcombe 
(1850), 7 U. C. R. 648.— CAN. 


e (p. 107 ) 1 . Exceptions to rule — 

District court of Thunder Bay — 47 
Vici. (?. 14 (O.).) — McQuaid V, Cooper 
(1886), 11 O. R. 213.— CAN. 


Summary 

Ejectment Act (Consol. Stat. c. 83 
9. 22), is not applicaiile to a case whore 
the title to the land is brought in 
question. If, in such a case, the 
question of title Is bond fide raised, 


the county ct. judge or justices should 
not continue the trial. — Ex p. Tower 
(1889), 28 N. B. R. 1.59.— CAN. 

63 I. ilfay set aside judgment — For 
matters of irreffularity.] — Re Mom- 
RROQUETTE (N. S.) (1928), 60 Cau. CMm. 
Cas. 308.— CAN. 

ik. Injunction — Power of district 
courf.]— R ose v. Dilke Village, 
(1926) 1 D. L. R. 190; [1920] 1 

W. W. R. 85 ; 20 Bask. L. R. 259.— 

GAN. 

8l. Action for rescission — Agreement 
for sate of land — Cannot he entertained 
by county court .] — Riohardb v, 
oSiOTTiER (1914), 28 W. L. R. 553 ; 18 
D. L. R. 608 ; 6 W. W. R, 1123 ; 24 
Man. L. R. 473.— CAN. 

sm. Action for specific performance — 
Agreement for sale of land — Cannot 
he entertained by district court .] — 
Byers v. Singleton, (1921) 2 W. W. R. 
71 ; 14 Sask. L. R, 195.— CAN. 

sn. Application under Vendors <t 
Purchasers Act— Cannot be entertained 
by local judge.] — Re Levy Sc Ja<x>bs, 
(1927] 4 D. L R. 937 ; 61 O. L. R. 
296.— CAN. 

sp. Petition for amendment of 
registered plan of land — Under Registry 
Act, R, 8, O., 1897 (c. 136)— Jurfs- 
diction of county court other than that 
of county in which land lay.) — Re 
McDonald & Listowel (19()3), 24 
C. L. T. 8 ; 6 O. L. R. 656 ; 2 O. W. R. 
1000.— CAN. 

st. Local masters — Jurisdiction — 
Lobc^ V, Olbon (Sask.), [1927] 3 
W. W. R. 780.— CAN. 

gw, To order transfer of 

action .] — Hameun v. Philltps (Saak.). 
[19271 4 D. L. R. 1107; [1927] 3 
W. W. R. 604.— CAN. 

■X. Action for breach of contract — 
Neglect in using horse .) — A plaint In a 
division ct. charging that aeft. hired 
of pltf. a horse, eto., to go ftom A. to 
B. & back. & agreed to take good care 
of the same as bailee, with an aver- 
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ment that deft, so carelessly, etc., 
drove said horce, etc., that the horse 
was killed, etc., is a plaint In contract 

6 not In tort, & therefore within the 
jurisdiction. — Re Rumbi.r v. Wiiaon 
(1869), 5 r. K. 38.— CAN. 

sy. .1 — Pltf. sued In a 

division ct. for $90 as the value of his 
horse employed by deft., the injury 
complained of being that deft, allowed 
the horse to be worked after be took 
sick, by which bis death was occasioned : 
— Held : this was an action for breach 
of contract in not taking proper care 
of the horse, & that the dirlBion ct. had 
jurisdiction.— O’B rien p. Irving (1878), 

7 P. R. 308.— CAN. 

8Z. Right to order writ or process out- 
side jurisdiction.] — Since the passing 
of Judicature Act, 1909, under County 
CJts, Act, 1 1 Geo. 6, 1921 (N. B.), c. 3, 
s. 71, a county ct. Judge can order a 
writ or process outside the Jurlsdiotiou. 
— Smith tj. Gordon (1927), 63 N. B. R. 
316.— CAN. 

PART IV. SECT. 9. SUB-SECT. 1. 

137 X. .1 — The Minister of 

Pensions & National Health, mider 
sect. 30 (8) of 18-19 Geo. 5, c. 38. 
refeiTed to this ct. a dispute as to the 
jurlsdlotlon of the Appeal Board to 
render a oortain judgmont: — Held: 
the jurisdiction of a ct. of record, when 
It has onoe obtained, cannot be ousted 
by any forced Interpretation, & the 
jurlsdlotlon of this ot. to proceed with 
the present reference was not taken 
away by 20-21 Geo. 6, c, 36. — Re 
Skitcjh, [1931] Ex. 0. R. 12.— CAN. 

PART IV. SECT. 10, SUB-SECT. 1.— A. 

168 XV. .1 — The consent, or 

request, of the parties concerned does 
not empower the Supreme Ot. in Its 
equitable jurisdiction to entertain a suit 
involving the determination of purely 
legal olauns. — ^pREficoTT, Ltd. v. Per- 
petual Trustee Co., Ltd. <1928). 28 
S. R. N. 8. W. 324 ; 45 N. 8. W. W. N. 
80.— AUS. 



VoL ZVl.-€oiirt>. Cases 185— SaO. 


186. Add. Annoiaiion: — Folld. Pringle v. Hales, 199. Add. AnnokcHon : — Retd. Hunter v. St&d- 
[1926] 1 K. B. 673. tische Hoc^eflscberei Gesellschaft, [1926] 

2 K. B. 493. 


Part VI. — Right of Public to Admission 


260ae .] — A judge of a ct. of justice in England 

(^ve in a few exceptional cases) has no 
discretion whether he will sit in private or in 
public (Lawrence, L.JT.)* — Hearts op Oak 
Assurance Co., I/td. v. A.-G., [1031] 2 Ch. 
370 ; 100 L. J. Ch. 340 ; 146 L. T. 602 ; 47 
T. L. B. 679 ; 76 Sol. Jo. 616, C. A. ; revsd. 
on other groundst [1932] A. C. 392, H. L. 

276. Add. Annotations : — FoJUd. Re A. B.’s Petn. 
(1927), 97 L. .1. P. 104. Gonsd. Greenway v. 
A.-G. (1927), 44 T. L. R. 124 ; Hearts of Oak 
Assurance Co. v, A.-G. (1931), 47 T. L. R. 
579. 

277a. -.] — In cross suits for divorce the case 

for the wife having been opened in public 
& the "^’ife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 
case to be heard in camerd , — Moosbrugoer 
r. Moosbrugoer, Moosbrugoer v. Moos- 
BRUGGER & Martin ri913), 29 T. L. R. 
668 . 

280a. In proceedings under Legitimacy Act, 1926 

(c. 60).] — A petition filed under the above 
Act for the legitimation of a person who was 
born UJegitirnate, but whose parents were 
married subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
hearing in camord, — Rc A. R.’s Petition 
(1927), 97 L. J. P. 104; sub nom. Re C. D.’s 
Petition, 138 L. T. 208 ; sub nom.. Greenwa y 
V..A.-G., 44 T. L. R. 124 ; 71 Sol. Jo. 882. 


285a. To inquiry under Industrial Assurance Act, 
1928 (c. 8), s. 17.] — An inspector appointed 
by the Industrial Assurance Comr. under 
Industrial Assurance Act, 1923 (c. 8), s. 17 (1), 
for the purpose of examining into & reporting 
on the affairs of an industrial assurance co. 
is not entitled to conduct the inspection in 
public, but this shall not prevent hiTn from 
admitting from time to time any persons the 
presence of whom is I’easonably necessary to 
enable him to carry out his duty under the 
statute ; & he is not entitled to make public 
the information gained by him in the course 
of such examination or of the exercise of the 
powers conferred upon him by the said sub- 
sect. & by Friendly Societies Act, 1896 
(c. 25), s. 70 (5), or otherwise to make use of 
such information save for the purposes of 
carrying out his examination & of preparing 
his report on the affairs of the co. « for pur- 
poses ancillary thereto. The same principle 
applies where the Comr. himself makes the 
examination. — Hearts op Oak Assurance 
Co., Ltd. v. A.-G., [1932] A. C. 392 ; 101 
L. J. Ch. 177 ; 147 L. T. 41 ; 48 T. li. R. 
296 ; 76 Sol. Jo. 217, H. L. 

289a. Includes Justices hearing ex parte 

application for summons.] — K imber v. Press 
Assocn., [1898] 1 Q. B. 65 ; 62 L. J. Q. B. 
152 ; 67 L. T. 615 ; 57 J. P. 247 ; 41 W. R. 
17 ; 9 T. L. R. 6 ; 37 Sol. Jo. 8 ; 4 R. 96, 
0. A. 

Annotation : — CODBd. Hearts of Oak Assurance Oo. v. A.-Q. 

(1931). 47 T. L. R. 579. 


Part VII. — Classification of Courts. 


292. Add. Annotation: — Gonsd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [19261 
2 K. B. 43. 

293. Add, Annotation : — Gonsd. R, v. Central 
Criminal Court JJ., Ex p, L. C. C., [1926] 2 
K. B. 43. 


302a. Justices.] — Anon. (1523), Y. B. 14 Hen. 8 
fo. 16, pi. 3. 

Annotations : — Refd. Neotor v. Gennet (1.596). Oro. Eliz. 466 ; 
Marshalsea Oase (1613). 10 Oo. Rep. 68b; Butt v. Oouant 
(1820). 1 Brod. & Bing. 548 ; Howard v. Gossett (1845), 
10 Q. B. 359. 


Part IX. — Court of Lord High Steward. 

320. After this case for ** See^ also. Parliament,” read ** See, also, Criminal Law, VoL XIV., pp, 126, 

126, Nos. 905-986.” 


PART IV. SECT. 10, SUB-SECT. 1.— B, 

ta. Effect of arquieseenee — Accused 
present h\U not professionaUu represented 
— Objections frif judaeA — At the hearing 
of a summons charging an offence 
under Customs Acts, deft, was present, 
but was not professionally represented. 
No preliminary objections to the Juris- 
diction of the district Justit^ were made 
by her, but certain objections were 
mode by the district jus^’ioe Umself : — 
Held : there had not been any waiver 
of such objection by deft. — A.-G. v. 
Healy, (1928J L R. 460.— IR. 

PART IV. SECT. 12. 

•b. Cftaim reduced below amount con- 
f erring jinHsdiction — Claim dismissed.] 


— In an action by pltf., a seaman, to 
recover a balance of waros allesred to 
be due to him, the evidence showed 
that with respect to two months* 
wages, part of the time claimed for, 
pltf. had received an amount which 
reduced his claim below the Jurisdiction 
of the ct.. St, as to the balance of the 
time claimed for, pltf. bad forfeited his 
claim to wages by desertion ; — Held : 
pltf. *8 claim be dismissed with costs, — 
FORBES V. Wasson (1928), 60 N. S. H, 
20.— CAN. 

PART VI. 

259 1. Oenerat ruk.l — A criminal trial 
must be conducted in open ot. except 
where justioe cannot be secured other- 
wise than by ordering the ot. to be 
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oiearea.- 


V. HAMILTON 30 

S. R. N. S. W. 277 ; 47 N. S. W. W. N. 
84.— AUS. 


PART VII. SECT. 8, SUB-SECT. 1. 
td. Board of ValtuUion dt Revision 
— Under WinnipM Charter, s. 341,}— 
Re Winnipeg Oharteb, Be Com- 
MUNiTT of Sisters op the Holy 
Names op Jesus & Mary. [1929] 2 
W. W. R. 253 ; 68 D. L. K. 506.— CAN 


■e. Local court conlinucd under Local 
Courts Ad, 1926.1 — The local ot. con- 
tinued by Local C?ta. Act, 1926, s. 6, 
fa the ct. of record, not the officers or 
instnunentalitles by whom the juris- 
diotion was formerly exercised. — 
Metropolitan Abattoirs Board v. 
SOHOLE, 11927J S. A. S. R. 444.— AUS. 



Cases 329— 458a. English and Empire Digest Supplement, 


Part X. — ^The Judicial Committee of the Privy Council 


329. Add* Annotation : — Refd. R. r. North, Ex p* 
Oakey (1926), 43 T. L. R. 60. 

389. Add* Annotation : — ^Apprvd. Campbell v. 
Poliak, [1927] A. C. 732. 

341. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 

342. Add. Annotation : — Consd. Campbell v* PoUak, 
[1927] A. C. 732. 

344. Add. Annotation : — Refd. Campbell v. Poliak 
(1927), 96 L. J. K. B. 1093. 

345. Add. Annotation : — ^Refd. Campbell v. Poliak, 
[1927] A. C. 732. 

348a. Interlocutory order.] — ^As a general rule an 
interlocutory order is not a suitable subject 
for review by the Judicial Committee. — 
Bbvot Krishna Mukherjib v. Satish 
Chandra Girt (1927), 55 L. R. Ind. App. 131. 

350. Add. AnnoUxtion: — ^Refd. Ware v. Whitlock, 
[1923] 2 K. B. 418. 

352a. Affidavit of service of notice of intended 
application — Necessity for lodging — Judicial 
Committee Rules, 1925, r. 4.]-~Practicb 
Note, [1925] W. N. 164, P. C. 

373. Add., Citationa : — attb nom. Ex p. Kensing- 
ton, 15 Moo. P. 0. C. 209 ; 15 E. R. 473. 

388a. When further security ordered.] — 

Corporation Agencies, Ltd. v. Home 
Bank of Canada, [1926] W. N. 68, P. C. 

403a. .] — In a suit claiming property by 

adoption, one of delta, denied the alleged 
adoption & claimed widow’s maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum leas than 
that claimed. The appellate ct varied the 
decree by increasing the amount of mainte- 
nance, & refused leave to appeal ; — Held : 


special leave to appeal should be granted 
limited to the question of the maintenance 
allowance. — Annapobnabai v. Ropbao 
(1924), L. R 51 Ind. App. 319, P. C. 

427a. Immaterial documents — Inclusion dis- 

approved.] — Documents not material to an 
appeal should not be included in the record. 
If one party wishes a document to be included, 
but the other party considers it unnecessary, 
the matter should be referred to the High Ct. 
or its registrar. It does not follow that 
because unnecessary documents have been 
printed in India they should be included in 
the books for the Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
application being made, a fee will be allowi^d. 
-^ONATON Pal v. Oalstaun (1927), 64 
L. R. Ind. App. 118 ; 43 T. L. R. 224, P. C. 

453a. Of some respondents — Practice 

where parties numerous.] — In an appeal in 
which there were very numerous resps. whose 
interests were not conflicting, delay in the 
hearing having been caused by the death of 
some of them & the consequent substitution 
Sc revivor proceedings in compliance with the 
rules. Sc further similar delay being appre- 
hended from that cause, the Judicial Com- 
mittee ordered Sc directed (1) that the appeal 
be set down that day against such of resps. 
as had appeared or hod been served with 
notice of any Order in Council bringing them 
upon the record ; <&; (2) all questions how 
any other resps. should be proceeded against 
should stand for determination if necessary 


PART X. SECT. 1. 

321 i. Status of Judiried CommiJiee — 
Advisers of Crown, J — ^The J adicial CJom - 
mittee sit in the capacity of Judges ; 
their report Is acted on by the Sovereign 
in full Privy CJouiicil, so that proceed- 
ings before the Conirnittoe are in sub- 
stance strictly Judicial The Judicial 
Committee is not an English body in 
any exclusive sense : it is not a body 
with any location. The Sovereign is 
everywhere throughout the Empire in 
the contemplation of the law. He may 
as well sit in Dublin, or at Ottawa or 
in South Africa, or in AastralJa, or in 
India, as in London, & tt is only for 
convenience & because the members of 
the Privy Council are conveniently in 
London that the Judicial Committee 
do sit there. — Hull v. M^Kbnsa, 
“ B^eemax*8 Journal ** t». Pkrn- 
BTBOM & Traeslibbri, fI926] I. n. 
402.-~lR. 


PART X. SECT. 2, SUB-SECT. 8. 


348 ii. .1 — A question of pro- 
cedure is not one upon which an appeal 
to the Privy Council will be enter- 
tained. — A.-G. FOR Ontario e. Daly, 
[1924 1 A. C. 101 1 ; 94 L. J. P. C. 21 ; 132 
L. T. 210; 40 T. L. H. 814.— CAN. 


■f. Maintenance granted to wife — No 
miararriaoe in method of computing ,) — 
The Judicial CommJtt^ Is extremely 
reluctant to interfere with the amount 
of a decree for maintenance unless there 
has been some miscarriage in* the way 
the amount has been arrived at. — 
Ekradeshwari Bahuastn V, Home- 
8HWAR SiNOH (1929), 66 L. R. Ind. 
App. 182.— IND, 


PART X. SECT. 8, SUB-SECT. 1.— 
A. (o). 

tf. Time occupied in prosecuting 
application for review — Addition to 
prescribed period,] — Applt. allowed 
to add the time ocoupiod by the 
proseontion In good faith of an applica- 
tion for review to tho period prescribed 
for proBonting a petition for leave to 
appeal. — Nariman Udbtomji Mehta 

V, HaBHAM ISMAVAL VALAP HaJI 
Ehaausa (1924), 1. L. R. 49 Bom. 149. 
—IND. 

PART X. SECT, 8. SUB-SECT. 1.— B. 

871 lli. .] — An order directing 

a new trial Is not a final Judgment or 
order within Order in Council of 
Jan. 10, 1910, r. 2, Sc there is conse- 
quently no Jurisdiction to grant leave 
to appeal therefrom tp the Privy 
Ckionoil. — Black & White Cabs, Ltd. 
V, Anson. fl928) N. Z, h. R. 613.— N.Z. 

sh. Point Kitted by previous decision,] 
— Where their Lordships of the Privy 
Council have clearly laid down the law 
which is applicable to a particular set of 
facts, leave to appeal to His Majesty 
in Counotl under such circumstances 
would be refused. — ^M auno Shwb An 
r. Ma The Nu (1929), I, L. R. 7 Ran. 
271. — IND. 

sj. Appeal from refusal to grant habeas 
corpus — Period of detention expiring 
before appeal can he heard ,] — The ct. 
will not grant leave to appeal to the 
Privy CJoundl from a decision refusing 
a writ of habeas corpus where the 
period of detention wul have expiipd 
before the appeal can be beud & the 
matter is not of general or pnhlio 
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importanoo. — H azlett v. Buttimorb 
(No. 2), [1931] N. Z. L. R. 32.— N.Z. 

PART X. SECT. 3, SUB-SECT. 1,— C. 

879 iia. .) — Battle Creek 

Toasted (^bn Flake Co. e. Kellogg 
Toasted CJorn Flake Co., 11924) 2 
D. L. R. 1238; 64 O. L. R. 629.— 
CAN. 

389 iia. Tlie ct. 

can, under CJivil Procedure Code (Act V. 
of 1908), 1908, Ord. 46, r. 17, read with 
Privy Council Rules, 1920, r. 9, enlarge 
the time for fumtshlng security Sc 
making tho deposit, beyond the period 
prescribe by Ord. 45, r. 7. — Ntlkanth 
Balwant Natu V, Shri Satchidanand 
V iDYA Nabsinha Bbarati (1927), 
I. L. R. 61 Bom. 430.— IND. 

8901. Form of security ,] — An 

order to furnish security for ooste of 
reap. In an appeal to the Privy CounoU 
in a form other than cash or Govt, 
Bonds can be made only at the time 
of granting the oertifloate Sc not after- 
wards. — Arunactrala Naidu V, Bala- 
KRISHNA Sc Co. (1924), 1. L. iL 48 Mad. 
669.— IND. 


PART X. SECT. 8, SUB-SECT. 6. 

447 i. When allowed — Suits invohnng 
same <ru«rfion.)— Actions brought by 
pltf. against three oos. were baaed on 
eepaxnle oontraota, predselY similar 
In form. On an appeal to the Privy 
Oounoil. application was made to the 
Ct, of Appeal (B.C.) to consolidate tho 
appo^s. Application refused. — Van 
Hekblryok V. New Wbstminster 
CONSTAUO noN Sc Bnoinbering Co.* 
(No. 2) (1920). 29 B. O. R. 60.— CAN. 
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at the hearing of the appeal. — Z ahid Husain 
V. Mohahmad ISHAIL (1929), 57 L. B. Ind. 
App. 94, P. 0. 

4S8a» Form of ease — ^Neeesslty for signature of 
one of counsel appearing at hearing*]— Mon- 
treal liiOHT, Heat a Power Oo. v. Mon- 
treal (City) (1924), 68 Sol. Jo. 410, P. 0. 

480* Add. Annotations : — Consd. Hoystead v. Taxa- 
tion Comr., [1926] A. 0. 165 ; Green v. 
WcatheiiU, [1929] 2 Ch. 213. 

493a, For hall— Application to High Court.] — 

Sutton v. B., [1932] W. N. 272 ; 74 L. Jo. 440. 

508a. .] — ^The Code of Civil Procedure does 

not re^rict the power of the Judicial Com- 
mittee to admit evidence rejected by the 
High Ct. — ^Parsotim V. Lal Mohar (1931), 
58 L. B, Ind. App. 254, P. C. 

51Sa. Official translaUon.]^The practice of the 
Judicial Committee is to accept an official 
translation. — Bajendra Prasad Bose v. 
Gopal Prasad Sen. (1930), 67 L. B. Ind. 
App. 296, P. C. 

532a. *] — The Judicial Committee does not 

sit as a ct. of criminal appeal. It will not 
interfere with a criminal sentence unless there 
has been something so irregular or so out- 
rageous as to shock the very basis of justice. 
— i^AcncE Note (1932), 48 T. L. B. 300 ; 
ettb nom. Mohindar Singh v. King Emperor, 
69 L. R. Ind. App. 233, P. C. 

535a. .] — It is no part of the functions of 

the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 
which a suit had been remitted to the High 
Ct. to assess dam^es & that ct. had £^- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
lordships entertained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs. — Hurnandbai Pulchand v. Pragdas 
Budhsen, Bx p. Pragdas Budhsen (1924), 
L. B. 62 Ind. App. 118. 

546a. .] — It is only in very ex- 

ceptional circumstances that an issue dropped 
in the intermediate ct. of appeal can be 


revived ^upon appeal to the Privy Council. — 
Ahamath V. Sariffa XJmma, [1931] A. C. 
799; 100 L.J.P. 0.211; 146 L. T. 660, P. C. 

548a« *] — ^Where it is sought to raise a point 

of law for the first time before a ct. of last 
resort the ct. may exercise a discretion not 
to entertain the point when it would involve 
the consideration of matters of fact with 
which the cts. below were in a more advan- 
tageous position to deal & with which they 
have m fact dealt.— M oolla (M. E. ) Sons, I/td. 
(Official Liquidator of) v. Burjorjee 
(1932), 48 T. L. R. 279 ; 76 Sol. Jo. 185, P. C. 

551. Add. Annotations: — ^Refd. Bell v. Lever Bros., 
Ltd., [1932] A. C. 161. Consd. Moolla (M. E.) 
Sons, Ltd. (Official Liquidator) v. Burjorjee 
(P. B.) (1932), 48 T. L. R. 279. 

555. Add. AnnoMion : — Consd. Chesebrough 
Manufacturing Co., Consolidated v. Kudhoos 
(1929), 47 R. P. C. 26. 

578a. .] — Applt. obtained leave to 

appeal conditionally upon entering into a 
bond, & the native agent of applt., who had 
conducted the litigation, executed a bond on 
his behalf in the presence of the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
appellate ct. ^missed it, upon a preliminary 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing justice ; — Held : 
there had been a failure to do justice between 
the parties, & the case should be remitted to 
be heard, the appellate ct. giving an oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances. — 
KOJO PoN V. Atta Fua, [1927] A. 0. 693 ; 90 
L. J. P. 0. 121 ; 137 L. T. 706, P. C. 

585a. .] — A Chinese resident in Penang 

executed a deed settling a fund upon his 
“ sons & grandsons ” equally. Applt. having 
claimed tdiat his father, T., was a ** son ” of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “ t'sip,” or secondary wife, was 
remitted for rehearing, applt. not having had 
an opporturdty of adducing certain evidence 
upon which ho relied, & because the view of 


PART X. SECT. 3, SUB-SECT. 9.~A. 

487 iv. ,] — The operation of a 

judgment restraining dofie. from Belling 
certain goods under certain trade 
names la not stayed pending an appeal 
of doftB., to the Privy Couaou, although 
under PrivyOounoll Appeals Act, 1914, 
88. 3, 4. upon the perfecting of 
security by dofts., execution shall he 
stayed in the original cause. — Baitle 
Crrxk Toasted Corn Flaeb Co. v. 
Kkllooo Toasted Corn Flare Co. 
(1924), 55 O. L. R. 127.— CAN, 

PART X. SECT. 3, SUB-SECT. 10.— B. 

sk. Documents not produced at 
— The Judicial Oommitteo has 
uurestrioted power to admit doouments 
whore sutflciont ground is shown for 
their not having boon produced at the 
initial stage of the litigation. — Ixdra- 
JIT Pratap Sabi e. Amar ISinoh (1923), 
L. 11. 50 Ind. App. 183.— IND. 

PART X. SECT. 3, SUB-SECT. 10.— 
C. (a). 

524 i. To assess demages — Remunera- 
tion of openf— Quoitium meruit .] — 
Levesque v. Trcohon, [1930] l 
D. L. U. 705, P. O.— CAN. 


529 i. To order new trial.] — Where the 
trial judge after reselling judgment 
decided the case in deft.’B favour on 
an Issue or plea that had not, through- 
out the proceedings, been raised or 
tried, & on appeal the Ct. of Appeal 
amended the record In favour of dofts. 
& dismissed pltf.*s appeal on the point 
disoovered by the trial judge, but no 
opportunity hod been given pltfs. of 
dealing with the matters involved on 
the now basis wbiob the amendment 
ostablishod, the Judicial Commlttoo 
ordered anewtrlal.— Lmoi Ambrosini, 
Ltd. V. Baearb Tinko. 11930) 1 
W. W.R . 63.— CAN. 

PART X. SECT. 8, SUB-SECT. 10,— 
C. (b). 

636 V. .) — The Privy (Council 

will only deal with the original issues 
raised at the trial, & cannot consider 
now pleadings & the issues raised 
therein. — Brown v. Moore, [19241 2 
D. L. R. 546 ; a#0., 69 D. L. H. 14 ; 
55 N. S. R. 460.— CAN. 

586 vi. — — new contention, 
which Involves an amendment of the 
plaint, cannot be entertained. — 
Gajadhab Mabton V. Ambika Prasad 
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Tiwari (1925). I. L. R. 47 AJl. 469.— 
IND. 

636 vii. .1 — The Privy Council 

declined to entertain an argument 
which had not been presented to, or 
sifted by. the cts. in India, especially 
as the subject to be decided oonoemod 
the diversified & complicated law of 
India as to tenure of land. — Secretary 
OF State for India in Council v. 
Raja Jyoti Prashad Singh (1926), 63 
L. U. Ind. App. 100.— IND. 

586 viii. .) — Where a question 

whether minor members of a family 
were bound by a decreo in a former suit 
brought by the managing member, has 
b^n abandoned in the High Ct., it 
cannot be raised before the* Judicial 
CSomuiittee, as the question is one of 
mixed laiv & fact. — Linoanoowda «. 
Basanoowda (1927), 54 L. H. Ind. 
App. 122.— IND. 

PART X. SECT. 8, SUB-SECT. 10.— 
C. (0). 

sm. Effect of order — Case remUted ** to 
the jury ” for assessment of damage — 
Not order for assessment by original 
V. Wing Lee, [1926] 1 
; 37 B. O. R. 81.— CAN* 


jury .] — Lew 
D. L. R. 678 



OiM8 686ar— 701a. Esrousa Ain> Emfibe Digest Sufplement, 


the lower ct. that a Christiazi .woman could 
not be a ** t’sip required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions : (a) that a child might be legitimate, 
although its parents were not, & could not be, 
le^timately married ; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union. — 
Khoo Hooi Leong V. Khoo Hean Kwee, 
[1926] A. 0. 629 ; 96 L. J. P. 0. 94 ; 135 
L. T. 170, P, 0. 

592a, •] — OheesebroughManufactuii- 

ING Co. V. Kitdhoos (1929), 46 T. L. B. 96 ; 
47 E. P. C. 26. P. C. 

599a. .] — Where, on an application 

made ex parte, specif leave to appeal had 
been granted on the ground that there was 
a right of appeal und^ Code of Civil Pro- 
cedure, 1908, s, 110, but it appeared at the 
hearing that applts. had not tnat right, the 
Board dismissed the appeal as incompetent, 
resps. having given due notice of the objec- 
tion. — Mokhlal Singh c. Kishuni Singh 
(1930), 67 L. B. Ind. App. 279, P. C. 

609. Add. Citation ;-~-128 L. T. 10. 

611a. Matter of terms.] — In default of evidence 
the Judicial Committee will accept the 
decision of the local ct. as to what terms are 
roper in a particular case, that ct. being 
etter informed on the subject than the Board 
can be. — Sundeb Mull v. Satya Kinder 
Sahara (1927), 56 L. B. Ind. App. 86. 

653. Add. Annotation: — Held. Bobins v. National 
Trust Co., [1927] A. 0. 616. 

653a. Applicable to appeals from every court 

in Empire.] — Bobins v. National Trust Co., 
[1927] A. C. 615; 96 L. J. P. 0. 84; 137 
L. T. 1 ; 43 T. L. B. 243 ; 71 Sol. Jo. 158, 
P. C. 

Annotation: — Consd. Pope Appliance Corpn. v. Spanisli lUver 
Pulp & Paper MllJs, [1929] A. C. 269. 

658b. .] — Ifeld : it would be a procedure 

contrary to the practice of the Privy CouncD 
to permit an appeal to succeed where a find- 
ing dependent upon a dednite fact was agreed 
to by a Ct. of Appeal, & applt.’s claim could 
be defeated on other grounds. The appeal 
was dismissed with costs. — Groat v. Hydro- 


Flectrio Power Commission of Ontario 
(1929), 47 B. P. C. 1. P. C. 

668a. Separation of Joint Hindu family*] — Whether a 
member of a joint Hindu family has affected a 
separation is a question of fact, dt the Judicial 
Committee will not interfere with concurrent 
findings that he has so separated where they 
are supported by evidence. — ^Bal Krishna 
V. Bam Krishna (1931), 68 L. B. Ind. App. 
220, P. C. 

676. Add. Annotation : — Refd. Bobins v. National 
Trust Co., [1927] A. 0, 616. 

685. Add Annotation : — Generally, Consd. JRe Trans- 
ferred Civil Servants (Ireland) Compensation, 
[1929] A. 0. 242. 

685a. .] — The Judicial Committee of the 

Privy Council has jurisdiction to recommend 
the alteration of a former Order in Council 
on the ground that, by inadvertence, it did 
not give effect to the intention of the Board 
as expressed in their judgment. — Bai 
Jatindra Nath Chowdhury v. Uday 
Kumar Das (1931), 47 T. L. B. 274; 68 
L. R. Ind. App, 141, P. C. 

690. Add. Annotation: — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

690a. Add. Annotation : — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

690b. .] — ^There is no inherent incompetency 

in the Judicial Committee of the Privy 
Council to order the rehearing of a case which 
has already been decided by the Judicial 
Committee, even where a question of a right 
of property has been involved, but such an 
indulgence will only be granted in very ex- 
ceptional circumstances. — Be Transferred 
Civil Servants (Irexa-nd) Compensation, 
[1929] A. 0. 242 ; sub nom. Be Irish Civil 
Servants, 98 L. J. P. C. 39 ; 140 L. T. 254 ; 
sxih nom. Be Article X. of Articles of 
Agreemeot for Treaty bbi'ween Great 
Britain & Ireland, 45 T. L. B. 67, P. C. 

701a. .] — ^Where there lias been 

unexplained delay in proceedings a successful 
applt. to the Privy Council may be refused 
costs. — Louis Dreyfus <te Co. v. Abuna- 
CHALA Ayya (1931), 68 L. R. Ind. App. 
381, P. C. 


PART X. SECT. 8, SUB-SECT. 10.— 
D. (a). 

607 1. Matter of discretion — Exercised 
by Indian cowrta .] — The Judicial Com- 
mittee is extremely reluctant to inter- 
fere with the amount of a decree for 
maintenance unless there has been 
some miscarriage in the way the amount 
has been arrived at. — Ekradkshwari 
Babdasin v.HombsbwarSinoh (1929), 
66 L. R. Ind. App. 182.— IND. 

PARTX. SECT. 8, SUB-SECT. 10.— 
D. (b) i. 

tn. Amount of maintenance .] — The 
Judicial Committee is extremely re- 
luctant to Interfere with the amount 
of a decree for maintenance unless 
there has been some miscarriage in the 
way the amount has been arrived at. — 
Ebradbhhwaui Baknasik V. Home- 
SHWAR Hingh (1929). I. L. R. 8 Pat. 


PART X. SECT. 8, SUB-SECT. 10.— 
D. (b) ii. 

660 vi. .1 — Whore all the eta. 

below have concurred in the findings 
of fact, the Judicial Committee wil] 
ordinarily accept them & not review 


them. — L aing tj. Tobokto General 
Trusts Corpn.. [1824] 4 D. L. R. 1138. 
—CAN. 

660 vil. .] — ^Montreal Trans- 
portation Co.. Ltd. v. R., [1926J 2 
D. L. R. 862.— CAN. 

660 vUL .}— When In a suit to 

set aside a sale for arrears of revenue 
both cts. in India have found that there 
wore no arrears, the Judioial (Committee, 
in accordance with its praotioe as to 
concurrent finding, will not interfere, 
although the findings depend upon the 
meaning Sc effect of somewhat obscure 
revenue records. Sc are based upon the 
view that the records show payments 
in advance. — Narendra Nath Dutta 
V, Abdul Haium (1928). 65 L. R. Ind. 
App. 880.— IND. 

660 ix. .] — Groat v. Ontario 

Hydro -Electric Power CJomhusbion, 
[1930J 1 D. L. R. 481.— CAN. 

PART X. SECT. 3, SUB-SECT. 10.— 

a <e). 

660 i. Wetni of prosecution — Jturis- 
diction of Court of Appeal oter costs.}— 
Cleave u. McDonald, (1927 J N. Z. 
L. U. 433.— K.Z. 


PART X^SECT. 3, SUB-SECT. 11. 

t i. Against legal representatives 

of respondents,}— v: hove some of reaps, 
in the appeal before tho Privy Council 
were dead, Sc their legal representa- 
tative had not been brought on the 
record when the appeal was heard Sc 
Judgment delivered by the Privy 
Qounoil i—Held : the decree against 
them was not a nullity under Judicial 
Committee Act, 1 833. s. 23 . — Kalyani 
PiLLAI V. THIRUVBNKADASWAMI AY- 
YANQAR (1924), I. L. R. 47 Mad. 618. 
—IND. 

I j|, Order directing reatituHon ,] — 

Where an application is made to obtain 
restitution as the nocossary result of an 
order of His Majeaty in Coonoll. that 
application must be taken as one to 
“ enforce ” an order in Council Sc will 
be governed by Art. 183, Sc not by the 
general Art. 181 of Indian Limitation 
Act. 1908, — SOHAN Bibi V. Baxjnath 
Dab (1928). I. L. B. 50 Ail. 767.— IND. 

PART X. SECT. 8, SUB-SECT. IS.— 
A. (a) 1. 

716 U. Not appearing but lodging 

cose.]— Eesps., who did not appear, 
but had lodged a case, allowed costs 
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VoL XVL-Oonrts. Cases 776-944. 


Part XI. — ^The Supreme 

776. In the cross-reference before this case for 
“ Judicature Acts, 1873 (c. 66) to 1902 
(c. 31 ) ** read “ Judicature (Consolidation) 
Act, 1926 (c. 49) ; Administration of Justice 
Act, 1928 (c. 26), 

779. Add* Annotation : — Apld. Horrell v* St. John 
of Bletso, [1928] 2 K. B. 616. 

781. Add* Annotation : — Refd. Ideal Films v, 
Richards, [1927] 1 K. B. 374. 

784. Add* Annotation: — As to (1) Refd. Campbell 
V* PoUak, [1927] A. C. 732. 

786. Add. Annotation : — Refd. Lowe v* Bentley 
(1928), 44 T. L. R. 388. 

7S9. Add* Annotation : — Refd. Earle v* Hemsworth 

R. D. 0. (1928), 140 L. T. 69. 

790. Add. Annotation : — Refd. The Fasemes, 

[1026] P. 186. 

809. Add. Annotation : — Refd. Rackham v. 
Tabrum (1923), 129 L. T. 24. 

816. To cToss-refei'ence before this case add Sec 

S. C. J. (Consolidation) Act, 1925 (c. 49), 
ss. 24, 25.’’ 

819. For cross-reference at head of this section 
read “ See, now* H. C. J. (C<msolidation) Act, 
1925 (o. 49), a. 56 (2).” 

820. For cross-reference at head of this section 
read “ See, now, 8. 0. J. (Consolidation) Act, 
1925 (c. 49), s. 56 (1).” 

827. For cross-reference before this case read 
“ See, now, 8. C. J. (( ■onsolidation) Act, 1925 
(c. 49), s. 56 (3).” 

Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

831a. .] — When a judge adjourns a 

chambers summons into ct. under R, S. C., 
Ord. 54, r. 22, & does not direct that it is to 
be heard in ct. as chambers, the matter is in 
ct, for all purposes & is open to the press. — 
Hahdie & Lane v. Ohiltehn (1927), 96 
L. J. K, B. 773 ; 43 T. L. R. 477 ; on appeal, 
[1928] 1 K. B. 663 ; 96 L. J. K. B. 1040 ; 138 
L, T. 14, 0. A. 

884a. .] — Haruie & Lane v. Chiltbrn, 

No. 831a, ante. 

840a. To order amendments — Judge trying causes 
in short cause list.] — Although it may be a 
condition precedent to the master’s power 
to order a cause to be tried in the short 
cause list, that the claim specially indorsed 
on the writ should be for a liquidated demand, 


Court of Judicature. 

yet when once he has made the order giving 
leave to defend, & has ordered the cause to 
be put in the short cause list, there is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full powers of amendment that 
are given to him by the rules of ct. as though 
he were hearing the cause in the ordinary list. 
— Thomas v. Alderton, Ltd., [1928] 1 K. B. 
638 ; 07 L. J. K* B. 269 ; 138 L. T. 816, 0. A. 

865. Add. Annotation -Refd. Capron v. Capron, 
[1927] P. 243. 

889. For cross-references before this case read 
“ See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), ss. 6-8.” 

891. For cross-references before this case read 
” See, now, 8. 0. .T. (Consolidation) Act, 1925 
(c. 49), ss. 26-29.” 

895a. Enforcement of undertaking given to Court 
of Appeal.] — The Ct. of Appeal liave juris- 
diction to deal with the enforcement of an 
undertaking given to tliat ct. — JoNESt^o v. 
Evening Standard Co., Ltd., lie An 
Undertaking by Wingfields, Halse & 
Trustram, [1932] 2 K. B. 340; 110 L. J. 
K. B. 447 ; 147 L. T. 49, C. A. 

902. Add. Annotation -FoUd. Be Carroll (1930), 
47 T. L. R. 20. 

903a. .] — The Ct. of Appeal has no 

original jurisdiction in habeas corpus, & where 
an app<^ is brought from a refusal of a 
Div. Ct. to give leave to issue a writ of 
habeas corpus the fact that the matter of the 
appeal is habeas corpus will not prevent the 
Ct. of Appeal from making an order requiring 
security for the costs of the appeal to be 
given if applt. is an impecunious person. — 
Rs Carroll, [1931] 1 K. B. 104 ; 100 L. J. 
K. B. 62 ; 144 L. T. 154 ; 47 T. L. R. 20 ; 
74 Sol. Jo. 770, C. A. 

915. Add. Annotation : — ^Apld. Smith v. Tsakyris 
(1929), 107 L, T. Jb. 92. 

919. Add. Citation : — sub nom. R. v. Ilungworth, 
32 W. R. 451. 

After this case add See, now. Judicature 
(Consolidation) Act, 1925 (c, 49), s. 25.” 

944. Add. Annotations: — Refd. Da veyv. Robinson, 
[1923] 1 K. B. 563 ; Shrager v, Dighton, 
[19241 1 K. B. 274. 


up to the date of doing: bo. — Gajadhar 
Mahton V * Ambika Prasad .Tiwari 
(1926). I. L. R. 17 AU. 469.— IND. 

PART X, SECT. 3. SUB-SECT. 18. - 
A (0). 

•m. Out of 8um dt'posiied an st'cw itu 
— Oreifr for pairtucnt to mU^yilors.]- - 
Solrs. in Kn^fland may, in a proper 
case, obtain from the Hiprh on order 
for payment to thorn of moneys 
deposited In the Hiffh Ct., as aecmity 
for their clients' costs of an appetiJ to 
the Privy Connell.— Bikramkishori? 
Manikya V. Am Ainun (1930), 1. L. K. 
38 Calc. 1034.— IND. 

PART XL SECT, 2, SUB-SECT, 1.— 
A. (a). 

•p. To hear action .} — judge of the' 
High Ot. may direct the whole of a case 
wmch comes before him tor hearing to 


bo argued before the Full Ct. — State 
OF New South Wales v* Common- 
wealth (1926), 88 0. L. R. 74. — AUS. 

PART XI. SECT. 2, SUB-SECT. 3. 

8t. 2*0 rescind paterU — Although 

voidable or void at law.l — ^Martin v. 
Kennedy (1860), 2 Gr. 80. — CAN. 

sw. To try veUidUy of will — Important 
(juefflxons involved — Transfer of action 
from surrogate court ] — Where the 
validity of a will relating to both real 
Sc personal estate was in dispute, the 
personal property being worth, at 
least, £2.000, & it was sworn & not 
denied that the questions to be deter- 
mined were of such izi^ortanoe that 
they could be more effectually tried 
& disposed of in the ct. of chauoery 
than In the surrogate ot. an order for 
removal was made . — Re Ecclks (1866), 
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1 Ch, Ch. 376.— CAN. 

PART XI. SECT. 2, SUB-SECT. 6.— A. 

sy. Local masters — Jurisdiction of *] — 
Local masters have no authority to sit 
on the final hearing & adjudge the 
merits on applications to the summary 
juriadiotion of a judge of the K. B. 
over exors.. administrators Sc trustees, 
no matter bow such applications may 
be commenced ; nor nave they juris- 
diction to refer such appUcatlous to a 
judge of the K. B. The ofOoe of a 
master or local master in Saskatchewan 
is to be distinguished from that of a 
master In England & from that of a 
county ct. judge exercising jurisdiction 
as a local judge of the Superior Ct. In 
those Provinces in which he is appointed 
a local judge. — Lorch v, Oi^on (Bask.). 
[1928] 1 D. L. R. 366 ; [1927] 3 W. W. R. 
780.— UAN. 
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Sect. 6.— OFFICERS AND CENTRAL OFFICE 
(Vol. XVI., p. 189), 

Add the following case : — 

049a. Officer — Right to institute suit-^Personal 
interest.] — It is against public policy to 


allow an officer of the ct. to institute suitSi in 
the conduct of which he may have a direct 

S ersonal interest. — Hosanka Abathoon 
:£BAK 008 £ V. Sbrle (1844), 8 Moo. Ind. 
App. 829 ; 4 Moo. P. C. C. 469 ; 18 B. B. 
523. 


Part XVI. — Consular Courts. 


954. Add, AnnotcUiona : — Refd. Rudd v, Rudd, 
ri924] P. 72; Bartlett v. Bartlett, [1925] 
A. C. 377. 

956a. • To make declaration as to validity 

of divorce — Granted on grounds not authorised 
by English law.] — Resp. & his wife, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Rabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against resp. in the 
Supreme Ct for Eg 3 rpt for a declaration that 
iiie divorce was effectual to dissolve the 
marriage. The Order in Council of 1010, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that in all 
matters relating to marriage, inheritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non-Christian communities, 
recog^e & apply the religious law or custom 
of the persons concerned.*’ Art, 103 con- 
ferred “ all such jurisdiction in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
line, as for the time being belongs to the 
High Ct. in England ” : — Held : applt. was 
entitled to the declaratory decree which she 
sought. — SASSO^" V, Sasson, [1924] a. 0. 1007 ; 
94 L. J. P. C. 13 ; 132 L. T. 163, P. C, 

Annotation : — ^Befd. Bartlett v. Bartlett, [1925) A. C. 377. 

966b. To try action for damages for 

breach of contract — Breach in England.] — 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct. thereby established 
extends, as regards Egypt, to, so far as 
material : ** (i) British subjects, as herein 
defined, within the limits of this Order, 
(ii) The property & all personal & proprietary 


rights & liabilities within the said limits of 
British subjects, whether the said subjects 
are within the said limits or not.’* Rules of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted b^ the 
Egyptian Gc^. in connection with irriga- 
tion, & for the employment of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England. Resp. 
issued a writ in the Supreme Ct. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt : — Held : the cable 
repudiating the contracts having been des- 
patched in England, the breach took place 
there, & the Supreme Ct. had no jurisdiction 
in the case. — Martin v. Stout, [1925] A. 0. 
359 ; 94 L, J. P. 0. 71 ; 132 L. T. 678 ; 41 
T. L. R. 176, P. C. 

969a. Transfer of jurisdiction — ^Effect of 

Treaty of Peace (Turkey) Act, 1924 (o. 7).] — 
Petitioner, the wife of a British subject 
domiciled in Turkey, obtained in EUs Britannic 
Majesty’s Supreme Ct. for the Dominions of 
the Sublime Porte (Matrimonial Jurisdiction) 
a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute : — Held : by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
— Seaoeb V, Seaobr, [1 925] P. 105 ; 94 L. J. P. 
66 ; 133 L. T. 319 ; 69 Sol. Jo. 724. 


Part XVII. — Forest Courts. 

974a. Court books — Duty of clerk to produce for Inspection.] — ^A.-G. v. Brown (1844), 2 L. T. O. S. 

424 ; 8 J. P. 711. 


Part XXI. — Palatine Courts. 


1014a. J — Dyke 

(1885), 29 Sol. Jo. 682. 


V. Stephens 1016. For cross-reference after this case read 
See, now, S. 0. J. (Consolidatiem) Act, 1925 
(c. 49), s.,28.” 
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VoL ZVL— Courts. Cases 1084a— 1126. 


Part XXIII. — Borough and Local Courts of Record. 

1024a* S. P. Pendbhd v* Chambers (1691), Oro. 1053, To the reference before this case add 
E1iz» 266 ; 78 E* B* 612. “ ; Liverpool Corporation Act, 1921 (cJzxiv), 

Anhoiation Befd* Qoodson t». Duffleld (1012), Cro. Jac. 313. ss. 224-263.*' 


Part XXV. — Judicial Commissioners. 

1126. Add, Annotaliona : — Refd. Salisbury & 2 K. B. 566; Port of London Authority v. 

Fordingbridge District Drainage Board v. Canvey Island Comrs. (1931), 101 L. J. Ch. 

Southern Tanning Ob. (1920), Ltd., [1927] 63. 
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Cases 86~8S8a. 


English and Empire Digest Supplement. 


CROWN PRACTICE. 

Part I. — Proceedings on the Revenue Side of the King’s 

Bench Division. 


35. Add, Annointion : — Consd. Toronto (City) 
Oorpn. V. R., [1932] A. C. 98. 

46a. Ball to answer & pay penalties — Liability ot 
sureties.] — ^Where a person’ is proceeded 
against in the High Ct. by writ of capias, 
under Customs Consolidation Act, 1876 
(c. 36), s. 247, for the recovery' of penalties 
for offences against the Customs Acts he 
shall be bound to ansv^er & pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally sufficient 
for the amount of the bail indorsed on the 
writ. — Re Attpield (1924), 93 L. J. K. B. 
1064. 

166. Add, Annotation : — Refd. Pood Controller v* 
Cork (1923), 130 L. T. 1. 

240a. Bills of exchange — ^Transmitted rom 

abroad by foreign agents.] — R. v. Hunter 
(1817), 4 Price, 258 ; 146 E. R. 457. 

246a. Rights of landlord — Not entitled to payment 
from sheriff of rent due before writ.] — R. v, 
De Caux (1816), 2 Price, 17 ; 146 E. R. 7. 

246b. Subsequent arrears of rent — Goods kept 

locked up by sheriff for long time.] — The ct. 


refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to be 
paid out of the produce.*— R. v. Hill (1818), 
6 Price, 19 ; 146 E. R. 720. 

248a. .] — R. V, Bingham (1831), 2 Cr. & J. 

130 ; 2 Tyr. 46 ; 1 L. J. Ex. 62 ; 149 B. R. 66. 

298. Add, Annotation : — Refd. Be Wells, Swin- 
bume-Hanham v, Howard (1932), 48 T. L. R. 
617. 

298a. Secret profits received by agent of Crown.] — 
An English information will lie against a 
servant employed by the Crown in making 
confidential inquiries, ip respect to secret 
profits alleged to have been made in the course 
of his employment. — A.-G. v, Goddard (1929), 
98 L. J. K. B. 743 ; 45 T. L. R. 609 ; 73 
Sol. Jo. 614. 

308. Add, Annotation: — Apld. Chowood v, Lyall, 
[1929] 2 Ch. 406. 

309. Add, Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1 931 ] A. C. 704. 

313. Add, Annotaiion : — Refd. Re Kent Coal Con- 
cessions, Burn V, The Co., [1923] W. N. 328. 


Part II. — Petition of Right. 


819. Add, Annotation : — Refd. Constantinesco v, R. 
(1927), 11 Tax Cas. 730. 

320. Add. Annotation : — Refd. Badman v, R., 
[1924] 1 K. B. 64. 

822. Add, Annotations : — ^Dlstd. Gilleghan v. 

Minister of Health (1931), 47 T. L. R. 439. 
Refd. Rowland v. Air Council (1923), 39 
T. L. R. 228. 

822a. Ministry of Health.] — By 

Ministry of Health Act, 1919 (c. 21), s, 7 (1), 
“ The Minister may sue & be sued by the 
name of the Minister of Health, & may 
for all purposes be described by that name : 
— Held : this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, h the 


proper remedy is against the Crown by 
petition of right. — Gilleghan v. Minister 
OP Health, [1932] 1 Ch. 86 ; 101 L. J. Ch. 
81 ; 146 L. T. 231 ; 47 T. L. R. 439. 

323. Add, Annotaiion : — Refd. Re Mason, [19281 
Ch. 385. 

323a. Claim against Dominion.^) — ^A ^tition of 
right cannot be brought m the High Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Dominion. — A.-G. v. Great Southern & 
Western Ry. Co. op Ireland, [1925] A. C. 
754 ; 94 L. J. K. B. 772 ; 133 L. T. 668 ; 41 
T. L. R. 676 ; 69 Sol. Jo 744, H. L. ; revsg, 
S. C. sub nom. Great Southern & Western 
Ry. Co. of Ireland v, R.. [1924] 2 K. B. 450, 
C. A. 


PART I. SECT. 1, SUB-SECT. 4.— 
A. 

sa. Power of court to give relief to 
dd>tor,}—B., V, Bonter (1843), 6 O. S. 
551.— CAN. 

PART I. SECT. 1, SUB-SECT. 4.— 0. (o). 

sb. Oeneral iaaue pleaded — Svbseguenf 

of Croum*s title to revereum — 
VUhdrawal of plea — Costa .) — In an 
information or intrusion, the rule to 
plead wafl served on Kov. 21, 1832. 
Deft, from time to time obtained 
further time to plead. & ou Apr. l.^, 
183.1, pleaded the general lasue. Notf(ie 
of trial waa aerved for the HlttingB after 
Michaelmaa term, 1837 ; & the trial 
wa« postponed at the instance of deft. 
On Jan. 23, 1838, deft, discovered 
oertaiu documents, showing, an he 
alleged, that the reversion was vested 


in the Crown. The ct. allowed him 
to withdraw the plea of the general 
issue, & plead his title specially, upon 
payment of all costa tnourred by the 
Ci’own, consequent on the plea of the 
general Issue. — ^A.-G. v, Langford 
(Lord) (1838), 2 Jo. Ex. Ir, 619. — IR. 

PART I. SECT, 1, SUB-SECT. 4.— C. (d). 

S61i. .] — R. V. Watson 

(1828), N. B. Dig. 447.— CAN. 

PART I. SECT. 2, SUB-SECT. 1. 

sd. Kpeei of writ — On accrual of 
prerogaivve rights ,) — Prerogative rights 
which might accrue to the Crown by 
virtue ot a writ of extent are dependent 
upon the Issue of the writ lUelf. As 
It was too late to issue the writ ; — 
Held : there was no direct liability to 
the Crown by the insolyent oo . — He 


ExoEmioB Electric Dairy Machin- 
ery, Ltd., [19231 3 D. L. R. 1176; 
62 O. L. R. 226 ; 2 C. B. R. 699,— CAN. 


PART II. SECT. 1. , 

817 i. Purposes ,) — Upon petition of 
right there is no power in the ct. to 
compel the Crown to make a grant of 
land. — Kebwatin Power Co., Ltd, 
V, Kkewatin Flour Mills Co., Ltd., 
Kekwatin Power Cq„ Ltd. v. Lake 
of iTJE Woods Milling Co , Ltd., 
[19261 4 D. L. R. 631 ; 69 O. L. R, 
406.— CAN, 


PART II. SECT. 2, SUB-SECT. 1. 

o i. Property in pftsseM/ri/m of 

third pariv.p-K.-O. FOR Ontario v. 


McLean Gold Mines, IjTD., 11927] A. C. 
185 ; 95 L. J. P. C. 217 ; 130 L. T. 

P. CJ.— CAN. 


194, 
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383* Add* Annotation : — ^R6ld« A.-G. for Ontario v* 
McLean Qdld Mines Oo. (1926), 95 L. J. P. C. 
217. 

847, Add. CiUaion .•—15 Asp. M. L. C. 674. 

Add. Annotation : — ^Refd. Brocklebank v. B., 
[1925] 1 K. B. 62. 

851. Add. Annotation : — Dlstd. A.-Q. for Straits 
Settlements v* Pang Ah Yew, [1926] A. O. 
o66. 

362. Add. Annotations: — As to (1) Distd. A,-G. 
for Straits Settlements v. Pang Yew, 
[1926] A. 0. 555. Refd. Jamieson v. Downie, 
[1923] A. 0. 691 ; Badman v. R., [1924] 1 
K. B. 64. ^ * 

353a. Detinue.] — ^Buckland v . R. (1932), 

49 T. L. R. 39 ; 76 Sol. Jo. 850. 

353h. Compensation for Injiu'y to property In 

Ireland.] — No claim for compensation for 
injuries done to property in Ireland is 
maintainable against the Crown in an English 
ct.— Pkice V. R. (1925), 42 T. L. R. 179. 

365. After this case add Effect of In- 

demnity Act, 1920 (c. 48).] — See Constitu- 
tional Law, Nos. 293a, 499a, 499b, 526a~ 
526d, 534a, ante.*' 

366. Add. Annotation : — Folld. A.-G. for Straits 
Settlements v. Pang Ah Yew, [1925] A. C. 655. 

356a. ,] — Under Crown Suits Ordinance 

No. 22 of the Straits Settlements a petition 
of right can be maintained to recover damages 
ari^ng from a collector of land revenue 
selling land under Ordinance No. 36 for 
arrears of revenue without first serving a 
written notice of demand as required by s. 4. 
The collector in selling is an agent of the 
Crown although he acts under statutory 
autlmrity, & tlie fact that he has carried out 
his duties in an unauthorised manner does 
not prevent the Crown from being liable. — 
A;-G. FOR Straits Settlements v. Pang 
Ah Yew, [1925] A. C. 555 ; 94 L. J. P. C. 150 ; 
133 L. T. 106, P. C. 

857, Add, Annotation .*-— Consd. China Navigation 
Co. V. A.-G. (1982), 48 T. L. R. 375. 

360. Add, Annotations : — Dlstd. Wigg v, A.-G. for 
Irish Free State, [1927] A. C. 674. Consd. I 
Re Transferred Civil Servants (Ireland) | 
Compensation, [1929] A. C. 242. Refd. Nixon 
V. A.-G, (1930), 100 L. J. Ch. 70. 

361. Add. Annotations: — Distd. Wiggv. A.-G. for 
Irish Free State, [1927] A. C. 674. Consd. 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 242. Refd. Nixon 
V. A.-G. (1930), 100 L. J. Ch. 70. 

After this case add : — 

.] — See^ further, Revenue, Vol. XXXIX., 

pp. 307, 308, Noe. 836-84J. 

363a. Bona vacantia — Recovery by next of kin.] — 
Re Mason, No. 374b, Tpost. 

863. Add. Annotations : — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1025] 1 K. B. 271. Refd. Netherlands- 


American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 

869. Add. Annotations : — Folld. Civilian War Claim 
ants Assocn. v. R. (1930), 46 T. L. B. 581. 
Refd. Buerger v. New York life Assce. 
(1927), 96 L. J. K. B. 930. 

870. Add. Annotations: — Consd. Hungarian Pro- 

E erty Administrator v. Finegold (1931), 100 
I. J. K, B. 383, Apprvd, Civilian War 
Claimants Assocn., Ltd, v. R., [1932] A. C. 14. 

870a. .]--By Art. 232 of the Treaty of 

Versailles Germany undertook to make com- 
pensation for all damage done to the civilian 
population of the Allied & Associated Powers 
& to their property during the period of the 
belligerency of each as an Allied or Associated 
Power against Germany by the aggression of 
Germany & her Allies, & moneys were 
received by the Crown under this article. 
By a petition of right the suppliants, as 
assignees of civilian claimants who had 
suffered loss or damage by German aggression 
out of the War, claimed on their behalf pay- 
ment of compensation out of the moneys 
paid or payable as I'eparations under the 
above article. The case made by the petition 
was that the claimants had sent particulars 
of their claims, first, to the Foreign Claims 
Office, &, afterwards, to the Reparation 
Claims Department in accordance with the 
instructions of His Majesty’s Government, 
that these claims had been duly verified by 
the Government, & were included in the 
agreed total of claims for reparations which 
Germany was required to pay under the 
treaty, & that the Oown in inviting the 
claimants to submit their claims had con- 
stituted itwSelf an agent or a trustee for the 
claimants in respect of any money received 
by it from Germany on account of repara- 
tiom, & that any such money was money had 
& received by the Crown to the use of the 
claimants : — Held : on demurrer by the 
Crown, the petition afforded no ground for 
the contention that the money received 
under the treaty was nicoived by the Crow’n 
as an agent or a trustee for the claimants, or 
as money iiad & received to their use, & was 
bad as discl<:»sing no ground of claim cognis- 
able by the ct. — (hviLiAN War Claimants 
Assocn., I;rD. v. R., [1932] A. C. 14; 101 
lu J. K. B. 105 ; 146 L. T. 169 ; 48 T, L. R. 
83; 76 Sol. Jo. 813, H. L. 

371. After this case add Compensation for use 
of Invention by Crown.] — See Patents, 
No. 1673a, post.** 

372. Add. Annotation : — Refd. Brown v, Dagen- 
ham U. C., [1929] 1 K. B. 737. 

374. Add. Annotation : — Apld. Badman v* R„ 
{1924] 1 K. B. 64. 

374a, When allowed.] — Under Petitions 

of Right Act, 1860 (c. 34), s. 7, the ct. has 
jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 


PART n. SECT, 2, SUB-SECT. S.—A. 

346 ii. .J — MAtJNSKLL t?. R., 

[10251 Ezch. O. R. 133.— CAN. 

846 ill. .) — R. V, Canada Stkam- 

SHIP Links. Ltd., [1927] 1 D. L. R. 
991 ; ri927J S. 0. R. 68.— CAN. 

.1— Kbnnby V. R. 

(1882), 1 Exoh. C. R. 68.— CAN. 

A. Refund of part of price of mineral 
rifflUs in land under sea.]— K btohrn v. 


0.), [1927] 3 W. W. R. 152.— 

PART II. SECT. 2, SUB-SECT. 3.— C. 

861 viii. — — .] — KrcvDAU. o, 

R.. [19261 Exoh, C. R 84.— CAN. 

PART II. SECT. 8. 

U amended by 

couiir-^When aUowed.\ — Whore a sup- 
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pliant seeks to substitute or add a 
substantially new oauso of action, the 
amendment should not be allowed in 
the absence of the Lieutenant- 
Governor’s flat or the consent of the 
A.-G. : but if the substance of the 
case is not changed, the ot. oan help 
the suppliant by amendment. — 
Northrrn OoNSTRuernoN Co. D. R„ 
3 D, L. R. 1069 ; 2 W. W. R. 
CAN. 
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involve a substantial alteration in the cause 
of action, so that the allowance of it without 
a fresh fiat would operate in derogation of the 
prerogative of the Crown. The test whether 
a particular amendment ought to be allowed 
is this : if the petition had originally been 
presented in the form in which it stands after 
amendment, is there a reasonable probability 
that the fiat would not have been refused ? — 
Badmak Bbothehs v. R., [1924] 1 K. B. 64 ; 
93 L. J. K. B. 132 ; 130 L. T. 264 ; 68 Sol. 
Jo. 166. C. A. 

874b. Service of copy on person In possession 

of property claimed-^-Petitlons of Right Act, 
1860 (c. 34), s. 5.] — lunatic, at the date of 
her death in 1798, was entitled to certain 
funds in Court representing the residuary 
estate of her father. In 1794 the master had 
reported that the lunatic had no heir-at-law 
or next of kin. In 1798 & 1801 the Crown 
made ex gratia ^ants of these funds to certain 
persons & obtained an indemnity in respect 
of these grants. In 1026 a petition was 
presented by persons claiming to be the next 
of kin of the lunatic for the payment to them 
of the whole of her personal estate. The 
parties agreed to confine themselves, for the 
present, to seeking a determination of the 
following questions : (a) whether the petition 
was maintainable on the assumption that no 


part of the fimds in question ever came into 
the hands of or was dealt with by his present 
Majesty or his nominees or grantees or was 
carried to the Consolidated Fund ; (6) whether 
the petition was barred by any Statute of 
Limitations ; (c) whether in view of Petitions 
of Eight Act, 1860 (c. 84), s. 5, the suppliants 
could proceed without seiwing the petition 
upon the successors in title of the persons 
to whom the ex gratia grants had been made : 
— Held : Petitions of Right Act, 1860 (c. 34), 
8. 6, did not apply to the case. — Re Mason, 
[1928] 1 Ch. 886 ; 97 L. J. Ch. 321 ; 139 
L. T. 477 ; 44 T. L. R. 226 ; on appeal, 
' [1029] 1 Ch. 1, 0. A. 

Annotation: — Refd. Re Blake. Re Mlnahan*a Petition of 
Right 100 L. J. Ch. 261. 

875. Add, Annotations: — Retd. Buerger v. New 
York Life Assco. (1927), 96 L. J. K. B. 930. 
Mentd. Civilian War Claimants Assocn. i\ R. 
(1930), 46 T. L. R. 581. 

881. Add, Annotations : — As to (1) Retd. Jamieson 
V. Downie, [1923] A. C. 691 . AstoiS) Apprvd. 
Badman s. R.. [1924] 1 K. B. 64. 

388. Add. Annotations: — to (1) Consd. Rc 
Mason, [1929] 1 Ch. 1. Refd. Oayzer, Irvine 
V, Board of Trade (1925), 05 L. J. K. B. 134 ; 
Himgarian Property Administrator v. Fine- 
gold ( 931), 100 L. J. K. B. 383. 


Part III. — Scire Facias. 

426. Add. Annotation : — Consd. Austrian Property 449. Add. Annotaiion : — Consd. Re Lctter.s Patent 
Administrator v. Russian Bank for Foreign No. 139,207, Re Carbonit Akt., [1924] 2 Cb. 

Trade (1931), 47 T. L. R, 650. 53. 


Part V. — Habeas Corpus. 

464. Add. Annotation: — Refd. Secretary of State 469. Add. Annotations: — A« ( I ) Dlstd. Secretary 
for Home Affairs r. O’Brien, [1923] A. 0. 603. of State for Home Affairs v. O’Brien, [19231 


374a ii. .h-Even If 

tho ct. hafl power In Rome cases to 
amend a petition without the consent 
of the Crown, that power must t>e 
liml U mI to minor matters, & cannot pro 
the length of allowing a suppliant to 
change the character of his claim 
against tho Crown, either by adding 
to It or withdrawing part of It or by 
adding parties as co-dofts. with the 
Crown. — Fi.exlumk Sion Co. v. Macey 
Sion Co., ri»23J 1 D. h. II. 1185 ; 51 
O. L. K. 595.— CAN. 

374a ill. .l—A peti- 

tion cannot bo amended, unless one 
month’s notice of the substance of the 
petition is given to a law officer. — 
OtViCIAL A88IONEE V. II.. [1922] 
N. Z. L. R. 265.— N.Z. 

374a iv. .1 — Fitz- 

PATRICX V. R. (1925). 57 0. L. li. 178.— 
CAN. 

379 S. Rarties — Joinder of — ATof 
Crown with another respondent ] — I can 
find no authority In which It has been 
decided that a resp. may bo joined with 
the* Crown in a petition of right, & as 
applts. object to being so joined, I 
think they arc entitled to succeed 
aiRAPER, J.),— McNeil’s Exous. 8c 

^ Pknokroast 
(1.930), W. A. L. R. 4. — A US. 

380 ill. — The Oown 

expropriated certain lands, & in the 
plan & description deposited In the 
registry office, named M. as tho owner 


of a part. M., then, having obtained 
a flat from the Crown, filed a petition 
of right in this ct. claiming tho value 
of the land expropriated. M. later 
discovered that his udfe 8c not himself 
wa-^ the owner of the land expropriated . 
& a motion was mode for leave to amend 
the petition of right by substituting 
tho wife’s name for that of M, os 
suppliant ; — Held : as no action can 
be taken against the Crown without 
first obtaining its flat which gives the 
ct. jurisdiction, such an amendment 
could not be allowed & the motion 
was, under tho ctreurastances, dismissed 
without costs. — Morency v, IL, [1027 ) 
Exch. O. Ii. 238.— CAN. 

g i. — ^ .Defmeer^Whtn particulars 
ordered.] — O’Buien & Dottent tJ. R., 
[19251 Exch. C. R. 1.— CAN. 

tk. Claim against individual as 
well as Crown — NeoessUy for separate 
action against indiHdual — JcHon d: 
vetiiion of right tried together ,] — 
Northern Ooxrtrttotion Co. v. R., 
[1923] 3 D. L. R. 1009 ; 2 W, W. R. 
759.— CAN. 

398 i. Discovery — Suppliant* s right 
as against Crown.} — In proceedings by 
petition of right against tho Crown, an 
order will not be made for tho examina- 
tion by petitioner of an offloor of the 
Crown for discovery before trial. — 
CROMBtE V. R., (19231 2 D. L. R. 642 ; 
52 0. L. R. 72.— CAN. 

398 it, .1 — A suppliant pro- 

18 


cceding by way of petition under 
Part n. 01 Crown Suita Act, 1908, is 
not entitled to an order for discovery 
of docuroenta against the Crown. — 
rUTNER V. R., [1929J N. Z. L. R. 805. 
— N.Z. 

894 I- Evidence — Durden of proof — 
Negligence charged against officers dt 
servants of Crown.] — The burden of 
proof is upon tho suppliant, who must 
show that there was negligence. Sc tho 
maxim res ipsa loquitur cannot bo 
Invoked to relieve him of tho onus in 
such actions under Exch. Ct. Act. 
1906, 8. 20.— Mo.ntreal Transpor- 
tation Co. V. R., [19241 4 D. L. R. 
808.— CAN. 

PART III, SECT. 1. 

il. Whether lorit ^vUl i.*t8ue pgainst 
heir — After return of nulla bona by 
administrator.] — sci. fa. will not Issue 
against an holr under 5 Ooo. 2, although 
an execution may have Issued against 
tho goods 8c obattels in the hands of the 
administrator & been returned nulla 
bona. — Paterson v. McKay (1823), 
Tay. 43.— CAN. 

PART V. SECT, t, SUB-SECT, 1. 

•m. Civil proceeding — Appeal to 
Court of King*s Bench. )— The writ of 
habeas corpus is a oivU proceeding what- 
ever may bo tho canso of detention, 
whether a criminal or supposed criminal 
or civil matter or any ether iilogal 
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A. O. 608. As to (4) Reid* K. v* Maidstone 
Prison« Fx p. Maennre, [10251 2 K. 6. 265. 
Generally^ Retd. JBe Carroll, [1931] 1 K. B. 
317. 

470. Add. Citations .•--[1928] 2 K. B. 801 ; 92 
L. J. K. B. 797 ; 129 L. T. 419 j 87 J. P. 
166 ; 21 Jm G. B. 419 ; 27 Cox, C. C. 433 ; 
sub nom. O'Brien v. Secretary of State 
FOR Home Affairs, 67 Sol. Jo. 653 ; on 
appsal, sub nom. Secretary of State fob 
H ojio Affairs v. O’Brien, [1923] A. O. 
603, H. L. 

Add. Annotation : — Retd. Campbell v. PoUak, 
[1927] A. C 732. 

492. Add. Annotation : — Reid. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. 0. 603. 

493. Add. Annotation: — As to (1) Consd. Sobhuza 
II. V. Miller, [1926] A. C. 518. 


498. Add. AnnoiationB : — ^Reld. R. v. Home Secre- 
tary* V- Bressler (1924), 131 L. T. 386; 
Eshugbayi Eleko v. Nigeria Government, 
[1931] A. C. 062. 

608. Add. Annotations: — As to (1) Apld* Campbell 
V. PoUak, [1927] A. C. 732. Reid. Re Carroll 
U930), 47 T. L. R. 20. Generally^ Reid. 
Eshugbayi Eleko v. Nigeria Government, 
[1928] A. C. 459. 

553. Add. Annotation^' — Reid. R. v. Biixton 
Prison, Ex p. Shui-e, [1926] 1 K. B. 127. 

554. Add. Annotations : — Consd. R. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 
Refd. R. V. Brixton Prison, Ex p. Perry, 
[1924] 1 K. B. 455. 

556. Add. Annotation : — Consd. Kossekechatko v. 
A.-G. of Trinidad, [1932] A. O. 78. 


dlotOQtion. A judgment maintaining 
a writ of habeas corpus ifi a judgment 
in a civil case. & is susceptible of appeal 
to the Ct. of K, B. — 2£r p. Kono, Ilx p. 
You, Ex p, Chalikoux, [192U1 1 
D. L. R. 223; 60 Can. Crim. Cas. 213 ; 
Q. U. 44 K. B. 47C.— CAN. 


sn. .1 — Ex p. Fong, Ex p. You, 

Ex p. CiiALiFOUX, [10291 1 D. L. R. 
223 ; 60 Con. Crim. Cas. 213 ; 44 Quo. 
K. B. 47C.~OAN. 


PART V. SECT. 1. SUB-SECT. 2.— A. 


0 i. CofnmitmerU not in 

any criminal case under any Act of 
Parliament of Canada .] — Potltloner was 
convicted, in July & October, 1928, on 
charges under Intoxicating Liquor Act 
of Now Brunswick, & was committed to 
gaol In Y ork County, N.B. He applied 
to a judge of this ct. for a writ of 
habeas corpus, alleging that, on A prior 
to Doc. 10, 1917, Canada Temperance 
Act was In force in said county, that, 
on that date, an Order in CouoclJ, 
passed pursuant to Statutes of Canada, 
1917, o. 30, became effective, suspend- 
ing the oiwratlon of the CanadaToruper- 
anco Act In said county : that, at the 
time of the passing of said Order in 
CoiinclJ, there was In force the Now 
Brunswick Intoxicating Liquor Act. 
1910, referred to in said Order In Council 
as being as restrictive as the Canada 
Tomperajice Act; that, in 1927, New 
Brunswick Intoidcating Liquor Act, 
1927, c. 3, came into force, which 
repealed the 1910 Act, Sc uas less 
restrictive than Canada Temporanco 
Act ; A ho contended that, os a result, 
the said suspension of the operation 
of Canada Temperance Act auto- 
uiaticaUy ceased, & that Act came 
into force in sold county, & that the 
offences for which ho was convicted & 
committed to gaol were offences 
against that Act Sc not against the 
Provincial Act : — If eld : a judge of 
this ct. had no jurisdiction to issue 
the writ applied for, as the commit- 
ment was not ** In any criminal cose 
under any Act of l^arllameut of 
Canada ** within Supremo Court Act, 
8. 57.-— Dohkkty r. Hawtuoiine, (19291 
1 D. L. H. 136 ; 60 Can. Crim. Cas. 209 ; 
[19281 S. C. K. 559,— CAN. 


oU. — —.I— The juris- 

diction of the Supremo Ct. of Canada 
in resi>oct of habeas corj^ extends only 
to cases of commitment following upon 
chargcni of offences which arc criminal 
by virtue of statutes enacted by the 
Parliament of Canada ; it does not 
extend to oases of commitment for 
offences at common law or under 
statutes enacted prior to Confederation 
which ore still In force, oven if these 
last offences have also been declared 
to be criminal by a federal statute. — 
Snith V. IL, Blackaian V. R., 11931] 
S. C. R. 678 ; 4 D. L. R. 406; 60 
Con. O. 0. 61.— CAN, 


so. Right to apply to different judges 
sucoessiveiy — Eadraaition proceedings.] 


— ^I’he common law right to make 
successive applications to dJfferciit 
judges for a writ of habeas corpus still 
exists with respect to extradition pro- 
ceedings . — Rt O'Connor, [1928] 1 

D. l 7R. 588 ; [1928] 1 W. W. It. 65; 
49 Can. Crim. Cos. 151 ; 30 B. C. R. 
271.— CAN. 


PART V. SECT. U SUB-SECT. 3.— A. 

501 iv. .1 — IlEm V. Drake 

(1867), 4 P. R. 141.— CAN. 

501 V. Not granted where de- 

tenlion lawful — Not available as means 
of appeal .] — A writ of habeas corpus 
\rill not issuo where the acouBOti Is 
being held in custody in virtue of a 
valid judgment of a ct. having juris- 
diction. It is not intended & cannot 
bo used as a means of appeal. — 
Howlrt V. PiEUZB (1927), Q, R. 65 
S. C. 483.— CAN. 

601 vl. .1 — Ex p. 

BoucifER (Que.) (1928), 50 Can. Crim. 
Cas. 1 61. —CAN. 

501 vii. r-.j— In order to make 

a case for luibeas corpus in criminal 
matters, there must be an actual 
couiinemeut or, at least, the present 
means of enforcing it. A person may 
apply for the writ while in the custody 
of a constable, immediately upon being 
arr(‘sto<l, & nowl not wait until he is 
actiiaUy Incarcerated. But a person at 
large on bail is not so restrained of bis 
liberty as to entitle him to the writ. — 
Re Isbell, [1930] S. O. R, 62; 1 

D. L, R. 393 ; 52 Con. C. C. 170.— CAN. 


PART V. SECT. 1. SUB-SECT. 3.— 
B. (a). 

511 ii. .]—Ex p. Burns (No. 2), 

[1932] 3 D. L. R. 29.— CAN. 

512 V, Costs not stated .] — 

Ex p. Henderson. Ex p. Brodkb, 
Ex p. Stewart. Ex p. Joe Go Get 
(Can.). [19301 I D. L. R. 420 ; 62 Can. 
Crim. Cos. 95.— CAN. 

619 i. Indictment for murder — Cotn- 
mittal by magistrate — Evidence dis- 
closiyig criminal negligence.] — R. v. 
Riesy (1931), 55 Can. C. C. 328.— CAN. 

•b. Detention after purging con- 
tempt.]— Rc Singer (Ont.) (1929)» 62 
Can, Grim. C^. 243. — CAN. 

PART V. SECT. 1, SUB-SECT. 8.— 
B. (b). 

523 i. Where umrrant primd facie 
eaiid.] — R. v. WoNQ Yuen (1926), 44 
Con. Crim. Cas, 338. — CAN. 

tf. Power of court to amend.] — Rc 
McNeill (1931), 3M. P, R. 185.— CAN. 

PART V. SECT, t, SUB-SECT. 3.— 
B. (e). 

sq. Commissioner under Combines 
Inv^igedion Act .] — The jurisdiction 
of a Judge of the Supreme Ct. of 
Canada, under Supremo Ct. Act* 1027, 
8. 67, to Issue a writ of habeas corpus, 
hold not to extend to the case of a 
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commitment by a comr. appointed 
under Combines Investigation Act, 
1927, for contempt of an order made by 
the oomr. under sect. 22 thereof . — Re 
Singer, [1929] 4 D. L. R. 878 ; S. C. R. 
014 : 62 Can. Crim. Cas. 1.— C.AN. 


PART V. SECT. 1, SUB-SECT. 3.— 
B. (h). 

sr. Applicant at liberty on bail — 
Writ refused .] — Verrault v. Lachanoe 
(Que.). [19291 2 D. L. R. 900.— CAN. 

8t. .]— />’c Isbell (Can,). 

11930] 1 D. L. R. 393 ; 62 Con. Crim, 
Cas. 170.— CAN. 


PART V. SECT. 1, BUB-SECT. 3.— C. 

652 iv. .] — Where an 

Inferior ct. is acting within its juris- 
diction, the superior ot. has no power, 
at common law, to assume the function 
of an appellate ot. & review its con- 
clusions by means of a writ of habeas 
corptts either with or without certiorari. 
— Re Chinese Iaimigration Act & 
Lee CJhow Ying (1928), 49 Can. Oim. 
Cas. 168 ; 39 B. C. R. 322.— CAN, 

554 I, On ground UuU 

decision against weight of evidence .] — 
Application by Avay of habeas corpus & 
acriiorari in aid to quash a conviction 
made by a police mogristrate on a charge, 
imder Excise Act, s. 181. of unfawrul 
possession of spirits unlawfully manu- 
factured : — Held : assuming that the 
evidence before the magistrate might 
be examined to determine Its suffloiency, 
the magistrate having bad some evi- 
dence before him on which to base bis 
finding, the ct. was not justified in 
Interfering with the conclusion or 
inference drawn by him therefrom. — 
n. V. SCHARF (Mam), (1928) 3 W. W. R. 
398.— CAN. 

554 ii. .]— II. V. Hill 

(N. S.), [1929] 1 D. L. R. 349 ; 50 Can. 
Crim. Cas. 319. — CAN. 

657 i. Acting unihout juris- 

diction — MagistraU.] — Ex p. Mohamet 
Au (N. S.) (1919). 32 Can. Grim. Cas. 
65,— CAN. 


567 ii. County court judge.] 

— Habeas corpus lies where a county ot. 
judge sitting in appeal from a summary 
conviction has exceeded his juris- 
diotlon. — R. r. Petit, [1932] 1 

W. W. R. 161 ; 40 Man. L. R. 207.— 
CAN. 


o. For “ 4 C. L. R. 101 " read ** 4 
V. L. R. 101." 


r I. .1 — R, V. Moore, 

[1924] 3 W. W. R. 923.— CAN. 

sv. Where proceedings so xrregulur as 
to preclude fair trial .] — Accused dis- 
charged upon a writ of habeas corpus . — 
H. V. Campbell (1024), 43 (IJan. Crim. 
Cas. 340.— CAN. 


sw. Not decisions of court of record— 
County court judge* a criminal court .] — 
Ex®. ilARTiN, [1927] 3 D. L. R. 1134 ; 
48 Can. Crim. Cos. 23 ; 60 O. L. R. 
577.— CAN. 



Cues 862— 682a. English and Emfibn Digest Supplement, 


562* Add* Annotation : — Retd. Be CaaroH, [1931] 
1 K. B. 317. 

585a* Porin ol summons.] — summons 

taken out during the long vacation with a 
view to obtaining a writ of futbeas corpus to 
bring the body of appct. before the High Ct. 
shoiild require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 
grounds upon which the application is made. 
— R. V* Brixton Prison ((Governor), Ex p. 
Shore, [1926] 1 K. B. 127 ; 95 L. J. K. B. 
361 ; 134 L. T. 317 ; 28 Ck)x, 0. 0. 126 ; 
[1926] B. & C, R. 1. D. C. 

601. Citations : — For ** sub nom* R. v* Home 
Secretary, Ex p. O’Brien, 39 T. L. R. 487, 
0. A, ; sub nom* Home Secretary v. O’Brien, 
Times* May 16, H, L.,” read “ sub nom. K. v. 
Secretary op State for Home Affairs, 
Ex p. O’Brien, [1023] 2 K. B. 361, C. A. ; 
sub nom* Secretary of State for Home 
Affairs v. O’Brien, [1923] A. C. 603, H. L.” 
Add. Annotation Campbell r, Poliak, 

[1927] A. C. 732. 

611. Add. Annotations : — Consd. Eshugbayi Eleko 
Nigeria Government, [1928] A. C. 469. 
Refd. Secretary of State for Home Affairs v. 
O’Brien, [1923] A. C. G03. 

613a. May be made to successive Judges.] — Each 
judge of the High Ct. established by Jud. 
Act, 1873 (c. 66), has jurisdiction to entertain 
an application for a writ of habeas corpus^ in 
term time or in vacation, A is bound to hear 


& determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application ; & this 
principle applies in the case of the judges 
of the Supreme Ot. of Nigeria. — Eshugbayi 
Eleko v. Nigeria Government (AuanNis- 
TERiNG Officer), [1928] A. C. 459 ; 97 

L. J. P. C. 97 ; 139 L. T. 627 ; 44 T. L. R. 
632 ; 72 Sol. Jo. 462, P. 0. 

Annotation :-^(k>li8d. Re Carroll (1930), 47 T. L. >H. 20. 

356a, .] — Rudyard’s Case (1670), 2 Vent. 

22 ; 86 B. R. 286. 

^nncrfcrfiona Befdi. R. v. Wllkos (1763), 2 WUfl. 151; 
Wood's Case (1771), 3 WilB. 172 ; R. v. Dunn (1840), 12 
Ad. & El. 599. 

660a. .] — ^Assuming that an order transferring 

a convict sentenced to penal servitude in 
Northern Ireland to an English prison was 
not vaUd to justify the transfer between the 
Irii^ & the English prisons, it is a sufficient 
answer by the governor of the English prison, 
to whom a rule nisi for a writ of habeas 
corpus has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
tude, wldch is still current, & that he detains 
him under an order lawfully made by the 
Home Secretary. — R. v. Maidstone Prison 
(Governor), Ex p. Maguire, [1926] 2 K. B. 
265 ; 94 L. J. K. B. 679 ; 133 L. T. 710 ; 
89 J. P. 89 ; 41 T. L. R. 456, D. 0. ; on 
appeal, 95 Ij. J. K. B. 55, C. A. 

666. Add. Annotaiion : — As to (3) Consd. Eshug- 
bayi Eleko V. Nigeria Government, [1928] 
A. 0. 459. 

682a. .] — Secretary of State for Home 

Affairs v. O’Buten, No. 801, post. 


PART V. SECT. 1. SUB-SECT. 3.— 
D. (0). 

•X. Person outside British India .] — 
The High Ct. can Issue a writ of habeas 
corpus tor the production ot a person 
outside British India, pro\ided he is 
in the custody, or under the control, of 
a person within its jurisdiction. — 
Mahomedalli Allabux w. Ismaii-ti 
Abdulau & Sahdar Stedna Taher 
Satfuddin Mullaji Saukb (1926), 
I. L. R. 60 Bom. 616.-— IND. 

PART V. SECT. 1, SUB-SECT. 4.— 
A. (b), 

•z. To court in another province — 
Conviction under Opium d? Narcotic 
Drug Act* 1923 — Not without good 
reason.] — R. v. Jukoo Lee (No. 2), 
119271 1 W. W. R. 578 ; 47 C^n. Crim. 
Cas. 255 ; 38 B. C. R. 313.— CAN. 


PART V. SECT. 


r. 1, s 

A. (c). 


SUB-SECT. 4.— 


695 V. .] — An application for 

habeas corjius must be supported by 
an affidavit of prisoner, or an affidavit 
showing that his affidavit cannot be 
obtained. — R. v. Murrell, 11924] 2 
D. L. R. 647 ; 40 Can. Crim. Caa. 298. 
-—CAN, 

695 Vi. .1— R. r, Lee (B. C.), 

il9261 3 W. W. R. 264.— CAN. 

699 U a. .1— R. v. 

Mubrfxl, No. 695 v., ante. — CAN. 

699 ii b. B. P. R. v. Baxniti, 11926] 
1 D. L. H. 424 ; 45 Can. Crim. Cas. 
75 ; 58 O. L. R, 165.— CAN. 

PART V. SECT. 1. SUB-SECT. 4.— 
A. (d). 

611 vl. .1 — An appct. for 

a writ of habeas corpus is not at liberty 
to go from jutlge to judge of the 
Supreme Ct. in bin quest of release. — 
Re Loo Len (No. 2), [19241 1 D. L. R. 
910 ; 1 W. W. R. 73.5 ; 41 Can. Crim. 
Cas. 388 ; 33 B. C. R. 213.— CAN. 

611 vii, .J — An appct. for 


a writ of habeas corpus whose discharge 
is refused by one judge, may make 
another application Iwfore another 
judge, oven of the same ct., on the 
same or on dUforcnt grounds, & so on 
from judgre to judge, each judge being 
uncontrolled by the previous docisiotKs. 
— R. V. Gee Dew (No. 1), [1924] 3 D. 
L. R. 153 ; 2 W, W. H. 773 ; 42 Can. 
Crim. Cas. 188; 33 B. C. R. 524.— CAN. 

611 viii. When an 

application for a writ of habeas corpus 
has l>een refused on its merits by a 
judge of the C*t. of K. B. In Manitoba, 
the only ot. of original jurisdiction in 
Manitoba in questions of that kln<l. the 
application cannot bo renewed befote 
any other single judge.— R. v. Roman- 
CHUK, [19241 3 D. L. R. 229 ; 2 

W. W. R. 351; 42 Can. Crim. Ca . 
231 ; 34 Man. L. R. 371.— CAN. 

611 ix. .) — I'be dismissal 

of a habeas corpus application or 
applications is not a bar to the making 
of a new application for habeas corpus 
before the same judge. — R. v. lAcr, 
(19251 2 W. W. B. 129 ; 43 C3an. Crim. 
Cos. 363.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— B. 

•b. Order nisi — Notification of prose- 
cutor magistrate not necessary .] — 
R. V. Kuzyok, [1924] 1 W. W. R. 
872 ; 42 Can. Crim. Caa. 144.— CAN, 

PART V, SECT. 1, SUB-SECT. 4.— C. \o). 

641 i. General rule — Original writ.] — 
There is nothing in King's Bench Act 
or Rules which expressly or Impliedly 

f irovides that a writ of habeas corpus 
n a civil proceeding con be properly 
served by the delivoiy of a cony. — 
Bussell v. Stoner (Man.), [1928] 1 
W. W. R. 749.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 
C. (d). 

g I, .] — Where a judTO of 

the Ct. of Appeal granta a writ of 
habeas corpus* the Ct. of Appeal has 
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the right to quash the judge's order if 
granted erroneously. — R. v. Roman* 
CHUK, (19241 3 D. L. R. 229 ; 2 

W. W. R. 351 ; 42 Can. Crim. Cas. 
231 ; 34 Man. h. R. 371.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 
D. (f) ii. 

726 V. .J — The ct. is en- 

titiod, on a hatmis corpus application, to 
receive affidavit evidence to show that 
the magistrate had no jurisdiction or 
has oxceedtMi his jurisdiction In con- 
victing apywt.— R. V. Moxtemurro, 
[19241 2 W. W. 11. 250.— CAN. 

726 vi. .1 — If, on an appli- 

cation to make absolute an order for a 
writ of hafteas corpus, no want or excess 
ot Jurisdiction ahpi'ars on the face of 
the docimionts hlml viith the ndum to 
the nile nisi* affidavits are admissible 
to ostablish such want or excess of 
jurisdiction, even although they may 
directly contradict facte stated in the 
documents filed with such return. — Re 
CAVEXErr, [1926] N. Z. L. R. 755.— 

*726 vlL .1—11. V. Chin 

Yow Hjno (B. C.), (19291 2 W. W. R. 
73 ; 61 Can. Crim. Cas. 407.— CAN. 

PART V. SECT- 1, SUB-SECT. 4.— 
D. (i). 

sm. Detained person sent to immigra- 
Hmi station oudside prornncc.] — Upon 
the redurn to a wTit of habeas corpus 
directed to F., a certain offlf^r ot the 
It.C.M.P., it was shown that. In 
pnrsiianco of an order addressed to 
said officer by the Minister of Immigra- 
tion & Colonisation, the prisoner in 
question had been duly arrested 8c 
proceeded against under Immigration 
Act, R. S. C., 1927, & had thereupon 
been sent under escort from Wiimipeg 
to the custody of the chief immigration 
officer at Halifax, & was beyond the 
control of F. i—Hdd : the ivtum made 
by F. was a sufficient answer to the 
writ. — R. V. Holmes (or Chomicei), 
119H2] 3 W. W. R. 76.— CAN. 
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760. Add^ AntkModUm : — As to (2) Retd. Secretary 
of State for Home Affairs v. O’Brien, [1923] 

A. 0. 603. 

784. Add* Annotation : — Hefd. Koasekechatko v* 
A.-G. of Trinidad, [1932] A. O. 78. 

787. Add* CitaJtion: — 17 Jur. 1163. 

702. Add. Annotaiions : — As to (1) Consd. Esbug- 
bayi Bleko v. Nigeria Government, [1928] 

A. 0. 469. As to {2) Retd. Campbell v. PoUak, 
[1927] A. 0. 732. Generally^ Refd. Be Carroll 
(1930), 47 T. L. R. 20, 

793. Add. Annotations : — Distd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 603. 
Refd. G. V. G. (1928), 45 T. L. R. 7 ; Be 
CarroU, [1931] 1 K. B. 317. 

795. Add. Annotations : — Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 710; 
Be Carroll (1930), 47 T. L. R. 20. 

796. Add. Annotation: — Apld. Be CarroU (1930), 
47 T. L. R. 20. 

797. After this case add “ .'j — See, now, 

B. C. J. (ConsoUdation) Act, 1925 (c. 49), 
s. 31 (1) (a).” 

797a. Person sentenced to penal servi- 

tude.] — Where, on an application for a writ 
of habeas corpus, a Div. Ct. has held that a 
pei*son sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his senteiiS^e, no appeal lies to the Ct. of 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or matter. — K. v. Maidstone 
Prison (Governor), Ex p. Maguire (1925), 
96 L. J. K. B. 55; 133 L. T. 710 ; 89 J. P. 
161 ; 41 T. L. R. 654 , 69 Sol. Jo. 691, 

C. A. 

801. For the existing paragraph in original 
volume substitute as follows : — 

From order declaring prisoner’s right to 


Uberty — Order not dlreoting discharge — Order 
of Court of Appeal — No appeal to House of 
• Lords.] — No appeal lies fmm an order of a 
competent ct. .for the issue of a writ of 
ImbeaH corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
liberty, although the order does not direct 
his discharge. 

Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt, of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
Div, Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ch holding that the detention 
was illegal as the Home Secretary had no 
power to order a person to be interned in the 
Irish Free State ; &, owing to a doubt 

whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House of Lords 
was heard on the question of competency ; — 
Held : notwithstanding the generality of the 
^ language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal. — Secretary op 
State for Home Affairs v. O’Brien, [1923] 
A. C. 603 ; 92 L. J. K. B. 830 ; 129 L. T. 
677 ; 87 J. P. 174 ; 39 T. L. R. 638 ; 67 
Sol. Jo. 747 ; 21 L. G. R. 609 ; 27 Cox, C. C. 
466, H. L. ; previous proceedings, sub nom. 
R. V. Secretary op State for Home 
Affairs, Ex p. O’Brien, [1923] 2 K. B. 
361, C. A. 

Annotation : — Consd. Campbell v. Poliak, 11927] A. C. 732. 

804a. From refusal to grant — Power of Court of 
Appeal to order security for costs.] — The Ct. 
of Appeal has no original jurisdiction in 
habeas corpus, & where an appeal is brought 


PART V. SECT. 1. SUB-SECT. 4.~-E. 

•d. Duty of court — To consider all 
evidence, records proceedinos taken,] 
— R. V, Paok (1923), 41 Can. Oim. 
Caa. 69.— CAN. 

8a. S. P. Re Hillmxn (N. S.). [19271 
1 D. L. R. 725 ; 40 Can. Oriin. Cos, 
308.— CAN. 

sb. — - Findings of fact — Right to 
guestion,]^n, v. Hill (N. &,), [1929] 
1 D. L. li. 349 ; 60 Con. Crim, Cos, 
319.— CAN. 

To raise technical points — 

Extradition proceedings,] — Since the 
judge must look at the evidence to 
ascertain whether the conditions of the 
extnuiltlon treaty & statute have been 
fulfilled. It is not the duty of the habeas 
corpus Judge to interfere with the 
prooeedinga on merely technical 
grounds. — Re O’Oonnoil [1928] 1 

D, L. R. hAS ; [1928] 1 W. W. B. 6,5 ; 
40 Can. Crim. Cas. 151 ; 39 B. C. R. 
271.— CAN. 

im. fFhat may be considered — 
Destjmetiem of rwtes of evidence — 
NecessUv for certiorari in aid,] — Ex p. 
Won Lai (1930), 64 Can. C. C. 143.— 

CAN. 

•p. Jurisdiction of judge to refer to 
woptal conrf.}— R. v, KIeei^eh of 
KINO'S CJOITNTY GAOL, Kx p, DCNN 
(1929), 2 M. P. R. 87.— CAN. 

•r. Reference to Appeal Division for 
advice— iVcfncrwiiwioic.l — Exp, Burns 
(N o. 1), [1932) 3 D. L. K. 27.— GAN. 

PART V. SECT, 1, SUB-SECT, 4.— G. 

7S8 I. Rt'Orrest on same cause — 


Warrant of commitment prematurely 
issued,] — Ex p, Davjv (N. B.), [1928] 
3 D. L, R. 237 ; 49 Can. Crim. Cas. 
381.— CAN. 

788 ii. First arrest premature.] — 

R.v.Kansome, [193113 D. L. R. 193; 
66 Can. C. C. 193.— CAN. 

f (p. 269) i. Not where prisoner de- 
tained under warrant of arrest from 
another Province — Jjegality of arrest 
not questioned.}-— Re Nkttleton (B. 0.), 
[19291 1 D. L. R. 692 ; 61 Can. Crim. 
Cas. 413; 40 B. C. R. 413; [1928] 3 
W. W. R. 736.— CAN. 

g (p. 269) i. Commitment for 

default of payment of fine — Fine partly 
paid.] — Ex p, Whynot (N. S.), [1928] 
1 D. L. R. 628 ; 49 Can. Crim. Cas. 
155.— CAN. 

g (p. 269) 11. Unauthorised order 

as to costs.] — In making a conviction 
under Liquor Act, 1925, 1924-26, o. 63, 
a justice of the peace has no authority 
to order that the costs be paid to him 
& such a provision in the conviction 
cannot be treated as a nullity on an 
application for habeas corpus. — R, v. 
lUBiUK, [19281 1 W. W. R. 688 ; 60 
Can. Crim. Cas. 348 ; 22 Sask. L. R. 
479.— CAN. 

80. Discreiion of court,] — Ex p. 
Leaj^lky (N. S.) (1926), 46 Con. Crim. 
Cas. 298.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— H. 

a i. .1 — Tbc Ct. of Appeal In 

British Columbia has no Jurisdiction 
to hear an appeal from the refusal of 
a Judge to grant a wTit of habeas 
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corpus in aid of criminal matters. — 
R. V. MoAdam. [1925] 4 I). L. R. 33 ; 
[1925] 3 W. W. R. 257 ; 44 Can. Crim. 
Cas. 155 ; 3.5 B. C. R. 168.— CAN. 

a 1. Grounds for allowing or 

refusing.]— Re Wood (N. S.), [1927] 4 
D. L. R. 537 ; 48 Can. Crim. Cos. 146. 
—CAN. 

798 V. .] — When a judge 

or the full Ct. of K. B. has granted a 
writ of habeas corpus & discharged 
prisoner, there is no appeal. — R. v, 
Romanchuk, [1924] 3 V. L. R. 229; 
2 W. W. 11. 351 ; 42 Can. Crim. Caa. 
231 ; 34 Man. L. R. 371.— CAN. 

798 Vi. .1— R, v. Dunn 

(N. B.). [1928] 3 D. L. R. 674 ; 60 
Can. Crim. Cos. 37. — CAN. 

sg. Appeal from discretionary order 
as to custody of infante — Whether Court 
of Appeal will irderfere,] — Re Paisley 
(N. B.T. [1928J 1 D. L, R. 403.— CAN. 

sb. Time for — More than sixty days 
after date of judgment.] — On appeal to 
the Supreme Ct. of Canada in matters 
of habeets corpus the first step is the 
filing of the case in appeal with the 
registrar. Judgment of the Ct. of 
Appeal fn a habeas corpus proceeding 
was pronounced Nov. 13, 1838 ; notice 
of appeal was Immediately ^ven, but 
the case in appeal was not filed in the 
Supreme Ct. until Feb. 18, 1889 : — 
Held: the appeal was not brought 
within sixty days from the date on 
which the Jud^ont sought to be 
.appealed from was pronounced, Sc 
there was no Jurisdiction to hear it. — 
Re Smart (Ont.) (1889), 16 S. C. H. 
396.— CAN. 
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from a refxisal of a Div. Ct. to mve leave to 
issue a writ of habeas corpus the fact that the 
matter of the appeal is habeas corpus will not 
prevent the Ct. of Appeal from making an 


order requiring security for the costs of the 
appeal to be given if applt. is an im^unious 
person. — Be Oabboll (1930), 47 T. L. E. 
20; 74 Sol. Jo. 770, C. A. 


Part VI. — Mandamus. 


894a. Proper pracdoe must be followed.] — ^Upon 
an application for a high prerogative writ, 
such as a writ of mandamus ^ it is im^rtant 
that the proper practice should be followed, 
& that the precise order asked for & made 
should be carefully defined. — Local Govern- 
ment Ijinds & Settlement Comr. v. 
Kaderbhai, [1931] A. C. 662 ; 100 L. J. 
P. C. 124 ; 145 L. T. 266, P. 0. 

Annotation: — Retd. Eshuffbayi Eleko u. Nigeria Govemmcnt 
(Officer Administering), [1931] A. C. 662. 

899. Add, Annotation : — Consd. R. v. West Norfolk 
Assessment Committee, Ex p. Ward (P. B.) 
(1930), 94 J. P. 201. 

900. Add, Annotations: — As to (1) Retd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 
345 ; Tate & Lyle v, L. ds N. E. Ry. & 
L. M. & S. Ry. (1926), 43 T. L. R. 49; 
Sheffield Corpn. v, Luxford, Same v, Morrell, 
[1929] 2 K. B. 180. 

912. Add, Annotation : — Refd. A.-G. v, Denby, 
[1925] Ch. 696. 

925a. .] — It is not appropriate to order a 

body to hear & determine an application 
which they had no power to hear (Avory, J.). 
— R. V, lx>NDON County Council, Ex p. 
Entertainments Protection Assocn., Ltd. 
(1930), 47 T. L. R. Ill, D. C. 

9258. .] — The powers of the Ct. of K. B. are ! 

not unlimited. That ct. has general power i 


to direct other persons to do that which by 
law they ought to do; it has no power to 
require a bc^y to do something which in 
fact it has no power to do (Humphreys, J.). — 
R, V. Stepney Corpn., Ex p. Walker (John) 
& Sons, Ltd. (1032), 96 J. P. 360; 48 
T. L. R. 660 ; 30 L. G. R. 416, D. C. ; on 
appeal^ 49 T. L. R. 103, 0. A. 

926a. .] — Re Heward (1845), 2 Dow. dp L. 763; 

sub nom. Re Heyward. 14 L. J. Q. B. 113. 

967. Add, Annotation : — ^Refd. R. v. Stepney 
Corpn., Ex p. Walker & Sons (1932), 96 J. P. 
360. 

958. Add, Annotation : — Apld. R. v. Harris, [1927] 
2 K. B. 687. 

1003. Add, Annotation : — As to (3) Apld. R. v, 
L. 0. C., Ex p. Swan Edgar (1927) (1929), 
141 L. T. 690. 

1022. Add. Annotation: — Refd. Clark v, Epsom 
R. D. C., [1929] 1 Ch. 287. 

1066* Add, Citation : — sub nom,* R. v. Poplar 
Borough Council, Ex p, London County 
Council, R. v. Poplar Borough Council, 
Ex p, METItOPOLITAN ASYLUMS BOARD, 2 
B. R. A. 810. 

1091. Add. Annotation : — Refd. R. v, Leicester 
JJ., Ex p. Allbrighton, [1927] 1 K. B. 657. 

1095. Add, Annotation : — Consd. Re Wingate*s 
Patent (1931), 47 T. L. R. 541. 


part V. SECT. 1, SUB-SECT. 4.-1. 

C I. Not agaiTist informant — Nora 
Scoiia Judicature A(d,] — Re Brown, 
(1928) 3 D. L. R, 234 ; 49 Can. Crlm. 
Cas. 402 : 60 N. S. R. 76.— CAN., 
sm. fVhen not given — Application of 
Crown Costs Act ,] — R. v. Tkn China- 
men (1924), 34 B. C. R 349.~~CAN. 

PART VI. SECT. 1, SUB-SECT. 1. 

to. Who may issue — Patna High 
Court .] — The Patna High Ct., which 
was constituted long after Specific 
Relief Act, 1877. had been passed, 
cannot bo said to have Inherited any 
power from the High Ct. of Calcutta 
to issue a writ of mandamus . — Subaj- 
MULL Bbulal V. Income Tax Comb., 
Bihab & OBI8SA (1931), 1. L. 11. 10 
Pat. 218.— IND. 


PART VI. SECT. 1, SUB-SECT. 2. 

896 iv. .1 — The granting or 

refusal of a mandamus is a matter of 
discretion . — lie Pionekb Savings & 
Loan Society, Re Reoistrab op 
Companies, (1928) 1 D. L. H. 830; 
11928] 1 W. W. R. 361 ; 39 B. C. R. 
372.— CAN. 

895 V. Where order not for public 

benc/W. 1 — Peterson v. Montreal 
(1928), 31 Q. P. 11. 164.— CAN. 


PART VI. SECT. 1, SUB-SECT. 8.— A. 

919 i. Writ sought for ulterior motive 
•^To satisfy personal enmity dt spile — 
Mandamus refused,] — Ex p. Swim 
(1921). 49 N. B. R. 207.— CAN. 

919 ii. .1 — Applts. seek a raan- 

damuB to compel rosp. municipality 
to aooept payment by a third party 


of an alleged debt of its socretary- 
troasurcr : — Reid : applts. could not huo- 
ceod, as they had failed to bring their 
COSO within the terms of Article 
1141 C.C. or to establish agency of 
such third party In making the pay- 
ment for the alleged debtor. On the 
first point, the debt of the secretary- 
treasurer w^os not admitted by resp. 
& was oven contested by tbo former ; 
it could not then be said that tbo pay- 
ment was ** for the advantage of tho 
debtor.*' On the scc^iod point, tho 
evidence showed that tho payment by 
tbo third party was not made by him 
as agent of the debtor but on his own 
behalf. — Pebkon v. Corporation pu 
Village du Sacbe-Cieur pe Jesus, 
(19291 1 D. L. R. 197 ; (1928J S. C. R. 
326.— CAN. 

PART VI, SECT. 1, SUB-SECT. 8.— 
B. (b). 

949 ii. ,1 — An application for a 

mandamus was dismissed, whore it was 
an attempt to secure the performance 
of an alleged private right by a public 
body, & not to secure the performance 
of any public duty. — E. (Buri^) v. 
Navan Urban District Council, 
(1926) L R, 92, 468.— IR. 

PART VI. SECT. 1. STO-SEOT, 8.— C. 

954 vl. .] — Before a mandatory 

order can bo obtained, apnet. must 
show that he has some specifle right in 
law to enforce the duty, perfonnanoo 
of which he asks the ala of the ct. to 
compel . — Re Watson & Coboubo 
Town. (19241 4 D. L. R. 459; 65 
O. L. R, 531.— CAN. 

954 vll. .}— R. V, RBGISTBAB OP 
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Titles. Ex p. Moss. [1928] V. L. R. 
411 : 49 A. L. T. 275 ; [1928] Argus 
L. R. 293.— AUS, 

964 viiL .1 — When the extra- 

ordinary remedy of mandamus Is 
sought to compel a municipality to 
issue a building permit tho applicant 
must show that there was a reasonably 
strict oompliaxioe with the provisions 
of the byo-law regulating the Issue of 
such permits. In tho present case an 
order granting such a mandamus was 
set aside on appeal because the bye- 
law was not oomplied with in that the 
application for the permit was not 
made by the “ owner " ; although on 
the application for tho mandamus the 
relator, 
tho pormlt 
his behalf. 

1 W. W. R 
Man. L. R. 


o was the owner, swore that 
application was made on 
— R. r. Winnipeg, (19301 
» 914 : 4 D. L. R. 205 ; 88 
621.— CAN. 


PART VI. SECT. 1, SUB-SECT. 8.— 
E. (a). 

1004 vili. .)— CoNDfl V . Kabota. 

3 D. L. R. 376; (1925) 2 
R. 620,— CAN, 



PART VI. SECT. 1, SUB-SECT. 8.-^ 

P. (a). 

1038 iv. .1 — An application for 

a mandamus was dismissed, wbeio 
appots. had an adequate alternative 
remedy. — B., Pohannesson) v. Cap- 
tier Rural Muntoipauty, (1922) 2 
W. W, R. 670; 68 D. L. R. 741.— CAN. 

1088' V. A xnandamuB is 

not available If another remedy Js 
given by statute . — Be Viking Muni- 
cipal Hospital District No. 10, 
1X923) 4 D, L. R. 1X28.--CAN. 



V<d« XVI.— Crown Practice. Cases 1141a— 1280a. 


1141ft. Income Tax Act, 191S (o. 40), 8. 125, 
ScheC. A., No. V., rr. 7, 8 — Remedy by way 
ol appcftl .] — As a result of inlormation dis- 
closed in connection with a claim to relief 
for the year 1820-21 under the above r. 8 
the Inspector of Taxes discovered that the 
rents of certain properties had been increased 
during that year & that, by the above 
r, 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been panted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, & the Inspector of Taxes 
refused to certify the claim imder r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 
puiposes of collection under r. 7. Notice of 
appeal was given by the owners against the 
additional assessments & against the refusal 
of the Inspector to certify the claim under 
r. 8, but at the owners* request the hearing 
of the appeals was postponed pending the 
decision of the ct. on rules nm, which the 
owners had applied for So obtained, calling 
upon (a) the General Comrs. So the Inspector 
of Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments ; So (b) the Inspector of Taxes to show 
cause why writs of certiorari So mandamus 
should not issue, quashing his refusal to 
certify the claim under r. 8, So commanding 
him to furnish the requisite ceitificate in 
connection with the claim : — Held : dis- 
charging the rules nt«{, the General Comrs. 
So the Inspector of Taxes had acted within 
their jurisdiction, So, as the statute pre- 
scribed procedure for appealing against the 
additional assessments & against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorari So mandamus would 
not lie. — It. V, Kinosland Parish Inspector 
OF Taxes, Ex p. Pearson, Kinosland 
Estate, R. v. Kinosland Parish Income 
Tax (;omrs. So Inspector of Taxes (1922), 
8 Tax Cas. 327. 

Annoioiimis : — Bald. It. v, SwaoBea Income Tax Comrs., Ex 
p. English Crown Spelter Cij., (19251 2 K. B. 250 ; Ander- 
ton & Halstead, Ltd. v, Birrell, 11032] 1 K. B. 271. 

1150. Add. Annotations: — Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Phillips v. 
Britannia Hygienic Ljumdry Co., [1923] 2 
K. B. 832; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 40 T. L. R. 485. 

1152. Add. AmioUition : — Reid. R. v. Lancashire 
JJ., Ex p. Tyrcr, [1925] 1 K. B. 200. 


1156. Add. Annotation : — As to (1) Apld. R. v. 
It. 0. 0., Ex p. Swan So Edgar (1927) 
(1929), 141 L.T. 590. 

1162. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. B. 376. 

1185. Add, Annoiaiione : — As to (2) Refd. St. 
Magnus, etc. Parochial Church Council v, 
London Diocese Chancellor, [1923] P. 38, 
Generally^ Refd. R. v. North, Ex p. Oakey 
(1926), 43 T. L. R. 60. 

1186. Add. Annotation : — Consd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

1218. Add. Annotation : — Distd. Port of London 
Authority v. 1. R. Comrs. (1919), 12 Tax Cas. 
122. 

1217. Add. Annotations : — ^Refd. R, v. Roberts, 
Ex p. Scurr, [1924] 2 K. B. 695 ; Roberts v. 
Hopwood, [1925] A. C. 578 ; Short v. Poole 
Corpn. (1926), 42 T. L. R. 107. 

1219. Add. Annotation : — Refd. Short v, Poole 
Corpn.. [1926] Oh. 66. 

1221. Add. CUations 3 Nev. & M. K. B. 802 ; 
3 L. J. M. 0. 117. 

1225. Add. Citations ;-~3 L. T. O. 8. 180 ; 8 
J. P. 662. 

1228. Add. Citation : — sub nom. R. v. Leicester, 
Deputies of Freemen, 16 Q. B. 671 ; 117 
E. R. 613. 

Add. Annotations : — ^FoUd. 11. v. Monmouth 
Corpn,, K. v. Bolton Corpn. (k870), L. R. 6 
Q. B. 251. Refd. Ex p. Portingell, [1892] 1 
Q. B. 15 ; B. V. Somerset JJ. (1900), 10 
T. L. R. 160. 

12d0a« No fresh grounds for rehearing 

advanced.] — Appet. was the owner of certain 
houses situated in West Norfolk. These 
houses were entered in the valuation list for 
1929 at £30 gross So at £22 rateable value. 
On July 30, 1929, appet. made a proposal in 
writing to the rating authority for the amend- 
ment of the list under Rating & Valuation 
Act, 1925 (c. 90), s. 37 (1), with the result 
that the assessments were reduced to £25 
gross Sc £18 rateable value. Not being 
satisfied with that decision, appet., acting 
under sect. 37 (8) of the Act, on Nov. 18, gave 
notice of appeal to the clerk of the peace, 
but by reason of delay a copy of such notice 
was not served on the assessment com- 
mittee within the period specified in 
Sched. V., Part 1. of the Act So the appeal 
was withdrawn. A second proposal was 
then mode by appet. on Dec. 30, 1929, for 
the amendment of the valuation list upon 
the gromid {inter alia) that the assessment 


PART VI. SECT. 1, SUB-SECT. 4,~A. 

1157 Iv. .} — A man- 

damus lies against a minister of the 
Crown to oomiiel tbe dlschargo of a 
duty laid upon him in tho Interost of 
the public. — Morin v. Perron (1927), 
Q. R. 44 K. B, 181.— CAN. 

a i. Income. Tax Commissioner — To 
perform a disrreHomry act,] — Held: 
inasmuch as SpeclUo Relief Act, s. 45, 
did not apply to this High Ct. it has no 
power to Issue a mandamus direct>ing 
the Income Tax Comr. to do what 
the Act gives him a discretion to do. — 
Mohammad Parid -Mohammad Shafi 
V, Lahore Income Tax Comb. (1927), 
I. L. R. fl Lah. 817.— IND. 

ih u. TosUde cam onpoirds of law 

not raised ai hearino.} — Held : whore an 
asaesiMo seeks for a inaadamus from the 


High CJt. against the Comr. of Income 
Tax requiring him to state a case on 
points of law different from those ho 
had urged before the Comr. to state a 
case, his application cannot be enter- 
tained.— A. K. A. C. T. V. CnETTTAR 
(Firm) e. Income Tax Comr. (1928), 
I. L. 11. 6 Ran, 492.— IND. 

PART VL SECT- 1, SUB-SECT. 6.— 
A. (b). 

B J. Architects lieffistrcUion 

Board .] — Where an application by 
resp. for registration as an architect 
liad been refused by the al>ove Board ; 
— Held : mandamus would not lie 
directing the Board to register reap. — 
Architects Reorstration Hoard of 
V icroaiAr. Hctchtbon, J1925] V. L, U. 
195 ; 85 C. R. 404 ; 31 Alta. L. U. 
93.— AUS. 


PART VI. SECT. 1, SUB-SECT. 6.— 
A. id). 

1221 vii, Not to ttear case with- 

out its jurisdiction,] — R. r. Brinda, 
ri9243 3 D. L. R. 1092 ; 57 N. S. R. 
323.— CAN. 

1221 viii, In criminal matter ,] — 

The Bupreme Ct. of Ontario has juris- 
dicUou to mandamus a county ct. 
judge’s criminal ct. to try, accordhtg to 
the procedure of Criminal Code, s. 827, 
a person against whom an iudiotment 
ha« been found by a grand jury for the 
county. The fact that no rules have 
been made as to the issue of a man- 
damus in a criminal matter does not 
prCKilude tbe Supreme Ot. from 
exorclsinir Its full powers. — A.-G. for 
Ontario v. Daly, [1924] A. C. lOll ; 
94 L. J. P. O. 21 ; 182 L. T. 210 ; 40 
X. L. R 814.— CAN. 


J.S. 
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was excessive, but without proposing what 
the amendment should be. On Feb. 7, 
1930, the rating authority caused notice to 
be served on the appct. that they intended 
to object to appct. 's proposal on the ground 
that the present assessments were fair & 
reasonable. The proposal then came before 
the assessment committee on Feb. 18, 1930, 
when the chairman intimated that the com- 
mittee refused to give a decision or to hear & 
determine the said proposal, whereupon the 
appct. applied for a rule nM for a 
mandamus : — Held : the assessment com- 
mittee ought in fulfilment of their statutory 
duty to have heard & determined the applica- 
tion made to them, but appct. had not 
satisfied the ct. that there were any merits 
additional to those put forward at the first 
hearing, & on that ground the ct. in its 
discretion refused to make the rule absolute. 
— R. V. West Norfolk Assessment Com- 
mittee, Ex p. Ward (F. B.) (1930), 94 J. P. 
201 ; (1926-^31), 1 B. R. A. 418, C. A. 

1293. Add, Annotation : — As to (1) Consd, Blundy, 
Clai’k & Co. V, London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

1308. Add, Annotation : — Refd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 369. 


1317. Add, Annotation : — ^Refd. Brown v. Dagen- 
ham U. O., [1929] 1 K, B. 737. 

1323. Add, Annotation : — Reid. Everett v, 
Griffiths. [1924] 1 K. B. 941. 

1337. Add, Annotation : — Reid. Everett v, 
Griffiths, [1924] 1 K. B. 941. 

1375. Add, Annotation : — As to (2) Apld. R. v, 
L. 0. 0., Ex p. Swan & Edgar (1927) (1929), 
141 L. T. 690. 

1433a. Relerence to statutory Sc other orders Sc to 
private Sc local Acts — Duty to supply copies 
lor use ol court.] — Practice Note, [1926] 
W. N. 308. 

1466a. Cross-examination ol deponent — When 

ordered — Only in very special circumstances.] 
— R. V, Kent JJ., Ex p. Smith, [1928] W. N. 
137, D. C. 

14S6a. .] — R. V, Hancock, Alderman 

OP North West Ward op Borough op 
Poole (1839), 3 J. P. 723. 

1580a. .] — Undoubtedly the principle is 

true, that returns must be certain, & not 
argumentative (Lord Mansfield, C.J.). — 
R. V, Lyme Regis Corpn. (1779), 1 Doug. 
K. B. 177 ; 99 E. R. 116. 

Annotatums : — Refd. R. v. Brewer’s Case (1824), 4 Dow. & 
Ily. K. B. 492 ; R. v. Bowman (1834), 6 C. & P. 337. 


PART VI. SECT. 1, SUB-SECT. 5.— 

A. <e). 

o i. .1 — The Supreme Ct. of 

Ontario has jurisdiction to grant a 
mandamus to a judge of a division ct. 
to hear an appeal from a conviction of 
deft., by a police magistrate, of an 
olloxice contrary to Inland Revenue 
Act, 190U, B. 180 (f). — R. tJ. Speirs 
(1924), 55 O. L. R. 290.-— CAN. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (eh 

1237 ii. .] — Tie HoLLitKD 

(1875). 37 U. C. R. 214.— CAN. 

PART VI. SECT. 1, SUB-SECT. 6.— 
A. (h). 

sp. To Biun record of acquittal — 
After retirement of judge. \ — A retired 
judge of a county ct. criminal ct. can- 
not be eompolled by mandamus to 
sign a record of acquittal for lack of 
jurisdiction, after a long inUirval of 
time. If there is any right to have the 
record signed, the only competent 
person is tiio present judge. — lie Haij. 
(1922). 38 Can. Crim. Cas, .t5. — CAN. 

sq. To grant administraiion — Surro- 
gate Court.] — The Surrogate Ct. is 
subject to mandamus from the Ct. of 
King’s Bench. 

On the application by the daughter 
& solo heir of nu intestate (or a grant 
of administration, the Surrogate Ct. 
judge offered to grant temporary 
administration to a trust co. The 
appct. refused to occ^t this otTor, & 
applied to the Ct. of King’s Bench for 
a mandamus requiring the Surrogate 
Ct. to issue letters of administration 
in the terms of her petition. No 
material was produced at the hearing 
of this application contradicting the 
statements in the affidavit filed in 
support of the application or showing 
that there was any lack of qualification 
or capacity in the aiipct., or that 
there was In fact any opposition to her 
petition, or that any one else had any 
interest in the estate : — Held : an 
order directing the judge of the 
Supreme Ct. & the clerk thereof to 
issue letters of administration to 
the aptict. should he granted. — Tie 
MacDonald Estate, Tie SnriRooATE 
CotmTS Act (Man.). [1029 1 3 W. W. R. 
693: mried, 11930] 1 VV. W. R. 242 ; 2 
-D. L.R.177; 38Man.L. R. 44C.— CAN. 


PART VI. SECT. 1, SUB-SECT. 5.— B. 

1270 iv. Not vjherc dismissal 

jnsiified.h—Iie Monaghan (1924), 57 
N. S. H. 242.— CAN. 

1270 V. .] — ADAMS River 

Lumber CJo. v, Kamloops SA^VMILLfl, 
Ltd. (1921), 70 D. L. R. 863; 30 

B. C. 11, 354.— CAN. 

! PART VI. SECT. 1, SUB-SECT. 6.— D. 

1292 i. General rule — Bill pending 
to repeal A ci. j — Where a duty is imposed 
upon a local authority to cany out 
an Act, the fact that a bill has been 
introduced to repeal that Act does not 
justify the local authority in refusing 
to cany out the duty, & moudaimis 
lies to compel performance. — R. v. 
Ratiiminbs urban District Council, 
(19281 I. R. 2G0.— IR. 

1294 ii. .1— Health Act, 1919, 

B. 147, gives the Commission of Public 
Health power to order a municipsl 
council to combine with other councils 
in providing, equipping & maintaining 
a common hospital. On the refusal 
by a council to obey such an order the 
Commission obtained an order nisi 
for the issue of a writ of mandamus : — 
Held : where the Issue of a writ Is 
obligatory under the statute, vagueness 
in the order sought to bo enforced is 
immaterial & the writ must Issue. — 
R. V, Boc’HEstkrshire Council, Et p. 
Public Health Commission, (1928J 

V. L. R. 492 ; [1928] Argus L. R. 315. 
— AUS. 

PART VI. SECT. 1, SUB-SECT. 5.— E. 

To register transfer,] — R. v, 
OF Titles, Ex p. Moss, 
[19281 V. L. R. 411 ; 49 A. L. T. 275 : 
[1928] Argus L. R. 203.— AUS. 

sr. Municipal council — Imposing con- 
diiitms to permission to erect petrol 
pump outside legitimate scope of covneiVs 
functions.] — Held : a mandamus should 
lie granted. — lie Randwick Municipal 
O^UNCiL, Exp. BowSEit & Co. <1927), 
27 S. R. N. S. W. 209 ; 44 N. S. W. 

W. N. 57.— AUS. 

8t. Mayor — Refusing to put motion to 
meriing.j^Al. v, FoLKV, Ex p. Miller, 
119281 V. L. R. 1.— AUS. 

sv. Municipal corporation — Refusal 
io accept payment of money.] — Applts. 
sought a mandamus to compel the reap, 
municipality to accept payment by a 
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third party of an alleged debt of its 
secretary-treasurer : — Held : applts. 
could not succeed, os they had failed 
to bring their case within the terms of 
art. 1141 0. C. or to establish agency of 
such third party in making the pay- 
ment for the alleged debtor. — Perron 
V. Corpn. Du Vili.aoe Du Bacre- 
K(Eur De Jesus, [19291 1 D. L. R. 197 ; 
[1928] S. C, R. 32G; affg., 44 Que. 

C. B. 400.— CAN. 

PART VI. SECT. 2. 

1326 iv. .1 — Castleman 

V. Johnson, [1921] 3 W. W. R. 830 ; 
70 D. L. R. 8G2 ; .’lO B. C. R. 354.— 
CAN. 

PART VI. SECT. 3. 

1341 i. ]I7»rw action for mandamus 
pending.] — An inter! ocutor>’^ mandanms 
should not bo granted, unless It can bo 
shown that pltf. will suffer injury by 
waiting for the result of the trial. 
Ihuof of the claim for damages is not 
a condition preeedont to the granting 
of an InterlocMitory mandamus. — 
Ridings v. ELMin;nsT School Trus- 
tees (Sa.sk.), [1020] 4 D. L. R. 81 ; 
[1926] 2 W. \V. Jl, 752.— CAN. 

PART VI. SECT. 6. SUB-SECT. 1.— 
A. (a). 

1350 i. Necessary parties — Man- 
damns against municipal corporation.] 
— In mandamus proceediugs against a 
municipal corpn. it Is the better 
practice to make parties to the pro- 
ceedings the members of oounoil & 
officers wliose alleged dolinquoncies 
are involved. — R. (Read) v. Pembina 
Municipal DiSTRic'r No. 652, (19221 
3 W. W. R. 857 ; 70 D. h, R. 559,— 
CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

A (d). i. 

1373 i. Effect of delay — Poverty of 
applicant,] — An appct. for a writ of 
mandamus must apply to the ct. within 
a roaHoual)le tluic of the happening of 
the event on which he gi’ounds his 
claim, &, in view of the benefits con- 
ferred on poor persons by Poor Persons 
Legal Remedies Act, 1918, want of 
means Is not a sufficlont excuse for 
unreasonable delay. — Re Manufac- 
turers’ Mutual Insurance, Ltd., 
Ex p. Anlezark (1931), 31 S. R. N. 8. 
63 ; 48 N. S, W. W. N. 24.— AUS. 
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1644a. -.] — ^The mandamus issued, re- 

citing the book to be in deft.*s custody, 
power, & control ; & was tested the day on 
which the rule for the mandamus was made 
absolute. Betum, that the book was not 
at the time of the ieste^ nor since, nor at the 
time of the return, in the custody, etc. The 
ct. refused to take the return off the file, or 
quash it, on motion, upon affidavit of the 
facts as above stated, & of the belief of 
deponents that deft.*s object was to evade 
the process of the ct. But the ct. refused 
deft, the costs of the last motion, though 
moved with costs. — R. v. Payn (1837), 6 
Ad. & EL 392 ; 1 Nev. & P. K. B. 624 ; 
Nev. & P. M. C. 214 ; Will. WoU. & Dav. 
142 ; 6 L. J. M. C. 62 ; 1 J. P. 37 ; 1 Jur. 
64 ; 112 E. R. 160. 

1726a. ,] — peremptory writ of man- 

damus was duly served on ten members of a 
borough council in 1897, commanding the 
corpn. to obey an order of the Local Govt. 
Board limiting a time for the carrying out 
of a sewerage scheme, pursuant to a local 
Act passed in 1886. The writ after service 
was left in the hands of one of the members, 
who lost it. In Mar. 1903, of the forty- 
eight members of the council only seven 
remained who were originally served in 
1897, & in that month all forty-eight members 
were served with an order of the ct. to make 
a return to the peremptory writ served in 
1897, a copy of which accompanied the order. 
On a rule nisi to show cause why the return I 


should not be taken off the file, & calling on 
the forty-eight individual members to show 
cause why writs of attachment should not 
issue against them for disobedience to the 
peremptory writ, the ct. was of opinion that, 
under the circumstances, all forty-eight 
members were duly served with the peremp- 
tory writ in Mar. 1903. It was ordeied that 
writs of attachment should issue against the 
seven members originally served, the writs 
to lie in the Oown Office until a certain date, 
leaving the onus on the seven members to 
satisfy the ct. that the writ was obeyed. 
The matter was allowed to stand over as 
against the other forty-one. — R. v. Wor- 
cester Corpn. (1903), 68 J. P. 130 ; 2 L. G. 
R. 51, D. C. 

1736. Add, Annotation : — ^Refd. R. v, Cory, [1927] 
1 K. B. 810. 

1739. After this case add “ -.] — Sce^ now, 

H. C. J. (Consolidation) Act, 1925 (c. 

s. 31 (1) (a).’’ 

1740. Add. Cilalion 2 B. R. A. 039. 

Add. Annotation : — ^Refd. Bottoinley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. 11. 408. 

1749a. -R. V. Vaylb (1814), 8 J. P. 

Jo. 212. 

1809. Add. Annotations: — Refd. Rc Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
63 ; Swift V. Board of Trade, [1926] 2 K. B. 
131. 


Part VII. — Quo Warranto. 


1837. Add. Annotations : — Ref d. Metcalfe v. Boyce, 
[1927] 1 K. B. 758 ; Bournemouth-Swanage 
Motor Road & Ferry Co. v. llarvey, [1929] 
1 Ch. 686. 

For cross-reference at end of section read 
“ See, now, S. C. J. (Consolidation) Act, 1926 
(c. 40), s. 48.’’ 

1846. Add. Annotation: — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941, 


1847. Add. Annotation : — Reid. Everett v. 
Griffiths. [1924] 1 K. B. 941. 

1852. Add. Annotation : — Refd. Brown i?. Dagen- 
ham U. C., [1929] 1 K. B. 737. 

1952. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

1954. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 041. 


PART VI. SECT, 6, SUB-SECT. 6.— 
C. (0). 

sw. To named coxnity vanrt judge — To 
hear appeal from conmelum — (■nnipHanix 
by atudher judge — Prohildtion.] — He II. 
V. PoCnitKBNV, 11. V. Stacpoole & 
bTUDBS, [IDHO] 3 W. W. II. 48 ; mb 
nom. Ejc p. Pocubebny, 64 Can. C. C. 
185 ; 39 Mail. L. 11. 177.— CAN. 

PART Vn. SECT. 2. 

1840 i. Discretion of court — Court 
ioiind U> co7mde.r all circumstance ^.] — 
Ou application for a quo warranto, the 
ct. will consider whether in all the 
circiimstaiiooH tho piiblio intorost calls 
for tho excrciso of Its discretion in 
favour of appet. — U. (Boitdrot) v . 
Johnston, fl9231 2 D. L. K, 278 ; 66 
N. S. R. 214.— CAN. 

1840 il. .1 — Whore an 

application for q\m warranto is made to 
the Ct. of K. B., tho grautlng or wlth- 
holdlntf of leave is in the dlsoi'etion of 
the ot., & tho dlsci'etion ought to be 
exercised upon a soand oonKidcratlon 
of tho particular ciroumstanoes of each 
case.— ll. (Matheson)®. HcTBKii, [1024) 
2 D. L. R, 905 ; 2 W. W. R. 596.— 
CAN. 


PART VII. SECT. 3, SUB-SECT. 1.— 
A. (d). 

1871 iii. .1 — An application for 

0 , quo uxirranto, to test the validity of 
the appointment of an inspector, on tho 
ground that the appointment was 
illegal becQUBo there was already an 
inspector in ofllco, was disiiussed, as 
the municipality had power to ai)point 
** ono or more iiiBpectors.” — R, v. 
Thirault (1926), 59 N. S. R. 93.— 
CAN. 

PART vn. SECT. 3, SUB-SECT. 1.— F. 

8X. Failure to post name of 

candidate .] — Whew after being legally 
nominated as a councillor for a rural 
muulclpallty, a candidate informs the 
clerk & n^turnlng officer that he is 
eousldcring withdrawing, but does not 
withdraw, & the returning officer docs 
not post hia namo as one of the 
nominees but declares another candi- 
date elected by aoclamatlon, a quo 
warranto proceeding is tho correct 
method for testlug tho latter's right 
to the office. — U. (Mackat) v. Good, 
ri9221 1 W. W. R, 712 ; 66 D. L. R. 
703.— CAN. 

sy. Disqualification of candi^ 

date .] — Where a poison elected to a 
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municipal office is at the time of his 
election disi|ualilied for election, tho 
election can only be attacked by an 
election petition ; but where ho is 
dlsquaJiflcd from holding municipal 
office Ills case comes under the category 
of eonl inning disqualillcatione which 
afford good ground for a proceeding by 
quo toarranio. — R. (NiJTrALL) v. Brown 
11923] 2 W. W. R. 511 ; 33 Man. L. R. 
184.— CAN. 

g 35 , Statutory remedy avail- 

able.] — The remedy by quo warranto is 
not excluded by another statutory 
remedy, unless tlio Leglsiature has so 
declared expressly or by necessary 
implication. — R. (McAnxnuii) r. May- 
cock, [1924] 4 D. L. R. 1222 ; 3 

W. W. IL 540,~CAN. 

PART VII, SECT. 4. SUB-SECT. 2.— 
B. (a). 

t i. Proof of interest .] — 

R. V. McKenzie (1851). 2 C. h. Ch. 36. 
—CAN. 

PART VII. SECT. 4, SUB-SECT. 2.— 
B. (b). 

ol, ,1 — R. (Mathbson) V. 

Huber, [10241 2 D. L. R. 905 ; 2 
W. W. R. 596.— €AN. 
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2007. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

2046a. Reference to statutory & other orders 

Sc to private Sc local Acts — Duty to supply 


copies for use of court.] — ^Pbaotiob Note, 
[1926] W. N. 308. 

2093. Add, Annotation : — Apld. H. v. L. 0. 0., Ex p., 
Swan Sc Edgar (1927) (1929), 141 L. T. 690. 


Part VIII. — Prohibition 


2109* Add. Amwtation : — Consd. R. v. Daily 
Herald, Editor, etc., & Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News, Editor, 
etc., & Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 

2110. Add. Annotations: — Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38 ; Hunter v. Stad- 
tische Hochseelischerei Gemeinniitzige Ge- 
sellschaft (1925), 133 L. T. 488; MaiiSfleld v. 
Robinson, [1928] 2 K. B. 353. 

2112. Add. Annotation : — As to (1) Refd. St. 
Magnus, etc. T*arochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 
2121. Add. Anriotatio}} : — As to (2) FoUd. R. v. 
North, Ex p. Oakey (1920), 43 T. L. R. 60. 

2129. Add. Annotations Apld. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Refd. R. v. North, 
Exp. Oakey (1926), 43 T. L. R. 60. 

2130. Add. Annoiaiions: — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 
It. V. Powell, Ex p. Camden, [1925] 1 K. B. 
041. 

2132. Add. Annotations : — Consd. R. v. Swansea 
Income Tax Coinrs., Ex p. English Crown 
Spelt(U' Co., [1925] 2 K. B. 250 ; R. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1920] 2 K. B. 397, Refd. K. v. 
Eiecti-icity Comrs., Ex p. Ijondon Electricity 


Joint Committee Co. (1920), [1924] 1 K. B. 
171 ; Dennerley v. rh*estwich U. D. C. (1929), 
141 L. T. 602. 

2132a. -•] — R. V. Kingsland 

Parish, Inspector of Taxes, Ex p. Pear- 
son, Kingsland Estate, R. v. Kingsland 
Parish Income Tax Comrs. & Inspector 
OP Taxes, No. 1141a, ante. 

2142a. .] — A writ of prohibition will not lie 

to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 
order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ. — 
R. V. Norfolk JJ., Ex p. Davidson (1926), 
69 Sol. Jo. 568, D. C. 

2149a. -.] — ^Appets. having obtained a rule for 

a writ to prohibit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax : — Held : prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their ^atutory duty in 
making the assessment & had not exceeded 
their jurisdiction. — K. v. Swansea Income 
Tax Comrs., Ex p. English Crown Spelter 
Co., [1925] 2 K. B. 250 ; 94 L. J. K. B. 718 ; 
133 L. T. 143 ; 41 T. L. K. 505 ; 9 Tax Cas. 
437 ; sub nom. R. v. Income Tax General 
Comrs., Ex p. English Crown Spelter Co., 
Ltd., 09 Sol. Jo. 006. 


PART VU. SECT. 4, SUB-SECT. 2.— 
B, (c). 

1968 iii. R. v. AD AMS 

(1860), 1 C. L. Ch. 203.-'CAN. 

1969 i. What in acquuisccnct,) — 

Acquiescence by ii relator in the 
alloj^eil oflcnce, to be fatal, must l>o 
ac<iuiescence at. the time the alleged 
offence is commit ted. The subsequent 
conduct of a relator in agreeing to 
overlook the equal alleged guilt of 
others does not constitute disiiualify- 
Ing acquiescence. — H. (Mathisson) v. 
Hubkh. 2 1). L. II. 90,3 ; 2 

VV, W, li. 596.— CAN. 

PART VH. SECT. 4, SUB-SECT. 3. 

1990 i. Kfpict of delay.] — Unneces- 
sary delay in making an application 
for a rule for quo vHirranio is a bar 
to that lyunedy. A delay from Oct, 
to Apr., the ct. having sat twice 
in the meantime, is a delay of such 
length . — Uc Ckos.man & McLeod's, 
Klection, Ea: p. Howard (1922), 70 
D. L. 11. 58D.— CAN. 


PART VU. SECT. 4, SUB-SECT. 4.— A. 

sa. Necessity for — 7'hat motion 
made at ina^tanA^e of relator.] — On a 
motion for a quo warranto^ an affidavit 
stating that the motion is made at 
the iiisia-neo of the relator must be 
filed before the service of the noti(M> 
of motion or p^iition, & where it has 
not l)cen so llUd th<^ motion will fail. 
— R. (Mackay) r. (iooD, 119221 1 
W, W. R. 712; 60 D. h. ll. 763,— 
CAN. 


PART VU. SECT. 4, SUB-SECT. 4.— C. 

2017 i. Acceptance of office — Accept* 
ance or acting in office need not be 
stated.] — 11. V. Stbpuenbon (1851), 1 
C. L, Ch. 270.— CAN. 

PART VII. SECT. 6. 

2025 ii. .1 — An appeal from 

an order nisi for a quo warranto in- 
f or mat ion. Appot, sought the removal 
of a police comr. from his office on the 
grtnmd that he liad l)een convicted of 
a criminal offence. The objections to 
the onlor appealed from wore : (a) that 
there had biien too long n delay, about 
seven weeks, in making the application 
after the ndator discovered the alleged 
(UsqTiaiitlcalion ; (6) that an amend- 
ment to the notice of motion, by wldch 
the citation of the sects, of the Act 
which applied to the case were changed, 
should not have been allowed ; (c) that 
the alleged convictions, which were by 
a police magistrate, were not properly 
proved ; — Held : ml the objections 
should be overruled & the appeal dls- 
niiHsed, — U. (Jonjbs) v. Burobbs, 
{1932J 1 W, W. R. 662; 2 D. L. R. 
181.— CAN. 

I i. .1 — R. (McArthur) v, 

Douoet, 11924} 3 D. L. H. 812.— CAN. 

1 ii. Burden of proof.] — On the 

heaHng of an information in the nature 
of quo warranto proceedings to oust 
resp. from hJs office £is one of the oom- 
mJtteo of adjustment under Dairy 
Pi*oduots Soles Adjustment Act, the 
onus Is on reap, to prove that ho Is 
entitled to hold the ofiioe so attacked. — 
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R. V. Shannon (1930), 43 B. O. R. 129. 
—CAN. 

8b. Defence — Failure to answer oldec* 
Hon — /« admission of truth of objection.] 
— R, V. Scott (1851), 2 C. L. Ch. 98.— 
CAN. 

80 . Service of notice of motion — Time 
for — Mistake as to day of week svJbse* 
sequenilv amended.] — II. u. Ponsford 
(1902), 3 O. L. R. 410; 22 0. L, T. 
140 ; 1 O. W. R. 645.— CAN. 


PART VIII. SECT. 1, 

2109 i. Whether grantahle ex dehito 
jusHtiee — On excess or want of juris- 
diction — Apparent from jn'oceedings.}^ 
Whore wont of jurisdiction is apparent 
on the face of the proceedings a stranger 
is entitled to a writ of prohibition, ex 
dehito justiiiae . — R. v. Kntvktt Ex p. 
Weber (1928), 22 Q. J. P. 138.— AUS. 


PART VIII. SECT. 2. 

b I, J — Minister 

FOB Labour & Industry (N. S, W.) 
V. Mutual Life & Citizens Assurance 
Co., Ltd. (1922), 30 C. L. R. 488 ; 28 
Argus L. R. 252 ; 22 8. R. N. S. W. 
610 ; 39 N. 8. W. W. N. 94 ; (1922), 
N, S. W. Ind. Arbn. Oas. 20.— AUS. 


PART Vni. SECT. 4, SUB-SECT. 1. 

n I, Interference with discretion 

of judge.] — Exp, Borg (1928), 28 8. lU 
N. 8. W. 564 ; 45 N. 8. W. W. N. 167; 
—AUS. 


PART VUI. SECT. 4, SUB-SECT. 2, 

2160 vi. .1 — Prohibition is 

granted where there is want of juris- 



Vol. XVX— Crown Practice. Oases 8168—2808. 


2168. Add, Annotation: — Apprvd. B. t;. North, 
Bx p, Oakey, [1027] 1 K. B, 491. 

2187a. .] — In the case of the misinterpreta- 

tion of an Act hy an inferior ct., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confessed to be within 
its furisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the course of the proceedmgs in the 
inferior ct,, alleged the groimds for a contre^ 
Interpretation of the Act on which he applies 
for the prohibition, & that the inferior ct. has 
proceeded notwithstanding such allegation. — 
Home v, Camden (Earl) (1795), 6 Bro. Pari. 
Cas. 203 ; 2 Hy. Bl. 633 ; 126 E. R. 687 ; 
affg, S, 0, sub nom, Camden (Lord) r. Home 
(1791), 4 Term Rep. 382. 

Annataiiona : — Consd. Gonld v, Gapper (1804), 5 East, 345. 
Distd. Wadsworth v. Spain (1851), 17 Q. B. 171. Apid. 
R. y. Greenwich County Court Judge (1 888). 60 L. T. 248. 
Befd. Gare v. Gapper (1803). 3 East, 472 ; Veley v. Burdor 
(1841), 12 Ad. & TSl* 265 ; Re Appledore (Commutation 
(1845), 8 (2. B. 139; Egyptian Bonded Warehouses Co. 
V. Yeyasu Goshl Kalsha, 11922] 1 A. C. 111. 

2200. Add, Annotations : — Consd. St. Magnus, etc. 
Parochial Church Council v, London Diocese 
Chancellor, [1923] P. 88 ; R. v. North, Ex p, 
Oakey (1926), 43 T. L. R. 60. 

2220. Add, Annotations : — Refd. R. v. Electricity 
Coinrs., Ex p, London Electricity Joint Com- 
mittee C<y. (1920), [1924] 1 K. B. 171; R. 
V, Health Minister, Ex p, Davis (1929), 141 
L. T. 6. 

2221. Add, Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171 ; R. v. 
Health Minister, Exp, Davis, [1929] 1 K. B. 
C19. 

2237. Add, Annotation : — Consd. B., v. Daily 
Herald, Editor, etc., Davidson, Ex p, 

Nomich (Bp.), R. v. Empire News, Editor, 
etc’., & Davidson, Ex p, Norwich (Bp.) (1932) 
48 T. L. R. 253. 

2254. Add, Annotations: — Refd. R. v. Electricity 
Comrs., Ex p, London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 


R. V, Health Minister, Ex p, Davis (1929), 
141 L. T. 6. 

2287. Add, Annotation: — Consd. R. v. Electricity 
Comrs., Ex p, London Electricity Joint Com* 
mittee Co. (1920), [1924] 1 K. B. 171. 

2287a. Assessment committee.] — A rating authority 
had appointed a sub-cornrnittee to Ox the 
values of properiics in the district for the 
purpose of the prep;irfition of the valuation 
list. They appointed P. & G. members 
thereof, tSc subsequently appointed the same 
two persons as their representatives on resp. 
assessment committee. The applicant had 
given notice of objections to bis assessment 
to resp. committee, & on learning the above 
facts, obtained a rule nisi for a prohibition 
to that committee from hearing & deter- 
mining his objection: — Held: a writ of 
prohibition would lie to an assessment com- 
mittee. — R. V. North Woucesteeshfre 
Assessment Committee, Ex p. Hadley, 
[1929] 2 K. B. 397 ; 98 L. J. K. B. 605 ; 141 
L. T. 657 ; 93 J. P. 190 : 45 T. L. R. 525 ; 
27 L. G. R. 458 ; (192C~3l), 1 B. 11. A. 279. 

2289. Add. Annotation : — Consd. Re Wingate’s 
Patent, [1931] 2 Ch. 272. 

2290. Add, Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. Refd. 
Hearts of Oak Assurance Co. v. A.-(J. (1932), 
48 T. I.. R. 296. 

2303. For the existing paragraph in original 
volume substitute as follows ; — 

Electricity Commissioners.] — The powers of 
the Electricity Comrs. are to be exercised 
judicially & not ministerially, & a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme. — R. v. 
ELECTRUaTY COMRS., Ex p. lX)NDON ElEC- 
TUiriTY .Toint CoMMirrEE Co. (1920), Ltd., 
[1924] 1 K. B. 171 ; 93 L. J. K. B. 390 ; 130 
L. T. 164; 88 J. P. 13; 39 T. L. R, 715; 
68 Sol. Jo. 188 ; 21 L. G. R. 719, C, A. 

AnnnUiiioiis Apld. R. r. Cliurch AfJBcmbly LegislatlTe 
Committee &. Church Assembly, p, Haynes Smith 
(1927), 44 T. L. R. 68 ; R. v. Health Minister, Kx p. 


diction in on inferior ct. — Rosenberg 
V. The AIacoabbes, 11923] 2 W. W. R. 
320.-— CAN. 

2160 vii. .1 — Re Woodroof, 

11925] 3 D. L. R. 966 ; 44 Can. CYim. 
Cas. 199.— -CAN. 

2160 viii, .1 — Re R. v. Lambton 

(Ont.) (1926), 40 Can. Crim. Oas. 13,— 
CAN. 

2160 lx. .] — Prohibition should 

not Issue, unless it is clear on the face 
of the proceodings that there is want 
of jorlsdiotion. — Children’s Aid 
S ooTE'rr OF St. Adelarp v. Ste. Rose 
Rural Municifality (Man.), 11926] 
4 D, L. R. 466 ; [1926] 3 W. W. IL 8 ; 
46 Can. Crim. Cas. 305.— CAN. 

2160 X. .1 — ^The writ of pro- 
hibition may be resorted to only where 
there is a oomplete look of jurlsdlotion. 
— R. e. Per (Man.), [19271 4 D. L. K. 
1065 ; [1927] 3 W. W. R. 620; 49 
Con. Orlm. Cos. 67.— CAN. 

2150 xi. 8, P, R. V, JoTOE, Ex p, 
Meredith, [1927] V. L. R. 481 ; 49 
A, L. T. 67 ; [1927] Argus L. R. 348.— 
A US. 

PART VIII. SECT. 4, SUB-SECT. 4.— A. 

2184 Iv. JRe Wilton 

Farmers’ Co-operative Absook. v, 
Burgess, (19841 4 D. L. E. 436 ; 65 
O. L, R, 684.--0AN. 

21S7 Ml. — ^Turrs V, Thomson, 


[1929] 1 D, L. R, 896 ; 1 W. W. R. 
329 ; 38 Man. L. K. 61; affg., [1928] 
3 W. W. K. 666.— CAN. 

PART VIU. SECT. 4, SUB-SECT. 4.— B. 

2192 iii. .] — Prohibition doos not 

lie whore the lower ot.. having properly 
ent©i*ed upon an inquiry, has errono- 
oufily found a fact which, though 
easentla] to the validity of Its order, it 
was competent to try, — R. v. Magis- 
trates CouiiT & Esmond, Ex p. 
Beazlky, [19281 St. R. Qd. 349 ; 22 

Q. J. V. 97.— AUS. 

PART VIII. SECT. 6, SUB-SECT. 1. 

80 . Before hearing A — A writ of pro- 
hibition prohibiting a district ct. judge 
from hearing an appeal from a sum- 
mary conviction, on the ground of 
want of jurisdiction — Held : good. — 

R, (LAMSON) V, SHAIiI»E ^ INGLIS, 
[1921] 3 W. W. R. 674 ; 66 U. L. R. 
521 ; 36 Can. Crhn, Cos, 326 ; 16 Sask. 
L. R. 35.— CAN. 

sd. .1 — A motion for pro- 

hibition being commenced before the 
magistrate has heard the evidence in a 
charge may he dismissed without 
rejadioing appot. as to any motion 
e may make at a later statm* — R. v. 
Jaeger Co. (1922), 38 Can. Crim. CTas, 
180.— CAN. 

PART VIII, SECT. SUB-SECT. 2. 
2217 vi. .1 — ^The want of juris- 
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diction appearing on the face of the 
proceedings, i)rohibition may bo 
granted either before or after judgment. 
— Re Monarch Dress Co. v. Aaron- 
BON, [1929] 2 D. L. R. 514 ; 63 O. L. R. 
525.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 8.— A. 

sf. Before, defenee filed or maliir 
dealt ict(/<.]— \Vhei*e want of juris- 
diction does not appear on the face of 
the pi*ocoo»llngfi, the application should 
be made before judgment. The fact 
that a defence has not been filed, or 
(hat the matter bos not been dealt 
with by the inferior ot., is not a groimd 
against deft, applying for prohibition. 
— RosENBKHa V. The Maccabees, 
[1923] 2 W. W, R. 320.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 3.— B. 

2267 ii. Nearly v. Credit 

Service Exchange (B. C.), [1929] 3 
D. h. R. 107 ; 2 W. W. R. 287.— CAN. 

PART VIII. SECT. 6. 

2287 i. Not to persons wiihons 

lawful authority pufportvnjg to act at 
cm/rf.l — R. (Kelly) v, Maguire & 
O’Sheil, [1923] 2 I. R. 58.— IR. 

n i. p, — WATr'ESTDE Workers’ 
Federation of Aurthatta v. Gil- 
christ, W’ATT & Sanderson, Ltd. 
(1927). .34 C. L. R. 482,— AUS, 

b. Add “ revsd, on other groimds 
10 S. O. R. 707.” 
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Bavifl, [1929] 1 K. B. 619 ; K, v. North Worcestershire 
Aaeesfiineat Committee, Hadley, fl929] 2 ET. B. 897. 
Oonsd. A.'G. », London Sr Tlomo Counties Joint Klectriclty 
Authority. (1 929J 1 Ch. 613. B^d. II. r; Flectrlolty Comrs., 
Kt />. Yorkshire Fh'otrlo Power Co. <1927), 91 .1. P. 191; 
Shell Co, of Anstralia. Lt<l. v. Federal Comr. of Taaration 
(1930), 47 T. L. R. 115 ; R. i\ Loudon County Council, 
)Sx p. Entertain men tfi Protection Ahhocd., Ltd., [1931] 
2 K. B. 215 ; R. v, Webster, Kx p. Marshall (1931), 95 
J. P. 226. 

2309. Add, Annotation : — Refd. R. v. Electricity 
Comrs,, Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2310. Add, Annotation : — Refd. II. v. Electricity 
Comrs., Ex p. Ijondon Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171, 

2310a. .] — Prohibition will not lie 

against the Comptroller-General in respect 
of any act or decision which is either done or 
taken at the direction of the Law OflOcer, 
or which is subject to an appeal to him, nor 
in these respects against the Law Officer. — 
Ee Wingate’s Patent, [1931] 2 Ch. 272 ; 100 
L. J. Ch. 370 ; 145 L. T. 572 ; 47 T. L. R. 641 ; 
48 R. P. C. 416. 

2310b. Law officer.] — Be Wingate’s Patent, 

No. 2310a, ante, 

2312. Add, Annotation Refd. R. v. Electricity 
Comrs., Ex p, I..ondon Electricity Joint (Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


2321. Add, Citation [1028] P. 88. 

2322. Add, Annotation : — Generally^ Refd. Lazard 
Bros. & Co, V, Banque Industrielle de Moscou, 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1931), 101 L. J. K. B. 06. 

2326a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1920] 
W. N. 308. 

2345. Add, Annotation : — Refd. Bngelke v, Mus- 
mann, [1028] A. 0. 483. 

2382. Add. Annotation : — ^Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. 

2388. Add, Annotations: — Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 43 T. L. R. 
059 ; R. V, St. Marylebone Income Tax 
Comrs., Ex p. Schlesinger (1028), 13 Tax Cas. 
746 ; R. V, L. C. C., Ex p. Swan & Edgar 
(1927), (1029), 141 L. T. 690. 

2400. Add. Annotation: — Consd. Simbro Trading 
Co., Ltd. V, Posograph (Parent) Corpn., 
[1929] 2 K. B. 200. 

2401. Add, Annotation: — Refd. Campbell p. 
Poliak, [1927] A. 0. 732. 


Part IX. — Certiorari 


2421. Add. Annotations: — As to (1) Refd, R. v. 
Electricity Comrs., Ex p. London Electricity 
Joint ComrnifL?e Co. (1920), [1924] 1 K, B. 
171. As to (1) Refd. R. v. London County 
Council, Ex p. Entertainments Protection 
Assocn., Ltd., [1031] 2 K. B. 215. As 
to (3) Refd. R. V, Electricity Comrs., Ex p, 
London Electricity Joint Committee Co. 
(1920), [1924] 1 K. B. 171 ; H. v. Minister 
of Health, Ex p. Yaflfe, [1930] 2 K. B. 98. 

2422a. Remedy by way of appeal — Notice of 


appeal given.] — R. v, Kingsland Parish 
Inspec^tor of Taxes, Ex p. Pearson, 
KTNG8I.AND ESTATE, R. V. KiNGSLAND PARISH 

Income Tax Comrs. & Inspector op Taxes, 

No. 1 141a, ante, 

2448. Add, Annotation: — Folld. R. v, (Antral 
Criminal Court JJ., Ex p. L. 0. 0., [1925] 2 
K. B. 43. 

244,9a. Not to quash order.] — The K. B Div. 

of the High Ct. of Justice has no jurisdiction 
to issue a writ of certiorari for the purpose of 


PART VIII. SECT, 7. 

2319 via. .]— Cirtmm- 

stauceB in which : — ricld : rosp., by 
applying to the judge of the Division 
Ct.. under Division Cte. Act, to set 
aside a judgment, hod not waived his 
righta to move for prohibition. — /tV 
Okr t?. Krkpsky, [192.5} 3 D. L. K. 
101 S ; 57 O. L. U. 353.— CAN. 

2319 viii. .j—Where a 

person appears at the hearing of an 
altiliution Biimmons only to protest & 
to object to the jurisdiction, he docs 
not, by remaining there after bis 
objection Is overruled, Si by endeavour- 
ing to discredit complainant’s story, 
voluntaiily submit nimsolf to the 
jurisdiction or deprive himself of Uie 
right to apply for o prfihibltlon. — 
Exp. Holmes (1927), 27 S. R. N. S. W. 
253 ; 44 N. S. W. W. N. 82.— AUS. 

PART VIII. SECT. 8, SUB-SECT, 4. 

ag. Against parties.] — Prohibition 
lies against paixles as well as against 
the Judge of the inferior ct. — Rosen* 
HERO V. The Maccabees, [1923] 2 
W. W. R. 320.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 6. 

8h. AdrrnssV^Uitv of stateivents made 
on informaWm d’ Ax\ applica- 

tion for prohibition Is not an Inter- 
locutory motion, hence, tinder K. B. 
Rule 392, statements made on informa- 
tion & belief in the affidavits filed 
thereon axe not admissible. — Beau- 


CHENK & Peltier v. Gunson (Sask.), 
[1928].. 3 D. L. R. 692 ; [1928] 2 

W. W. R. 497 ; suh nom. Ex p. Beau- 
CHKXK, 60 Con. Olra. Cas, 57. — CAN. 

PART VIII. SECT. 8, SUB-SECT. 10. 

2401 i. Not from order as to costs .] — 
On granting a writ of prohibition pre- 
venting a magistrate from i>roceeding 
with the hearing of a charge, costs were 
given against the Informant. On 
appeal os to costa: -Held: the appeal 
should l>e dismissed. — R. v. Leonard, 
[1921] 3 W. W. R. 768; 66 D. L. 11. 
497 ; 36 Can. Crim. Cas. 255 ; 15 Sask. 
L. R. 29.— CAN. 

PART IX, SECT. 1. 

gi. .J — R. V. Penny 

(1921), Cl P. L. R. 663 ; 30 Can. 
Grim. Cas. 77; 51 O. Ij. R. 121.— 
CAN. 

g ii. ,] — R. V. Woodstock, 

Town Assessors, Ex p. Bank of 
Nova Sootia (1022), 08 D. L. R. 48. — 
CAN. 

g iii. .) — R. «. Wood 

(1924). 43 Can. Oim. Cos. 382.— CAN. 

g iv. .] — Mahammad Raza 

Pad KB Bklgami r. Padasiva Rad 
(192.5). I. L. R. 49 Mad. 49.— IND. 

g V. .) — R. ». OliRTEN. 

Kx p. TnEHiAULT (1917), 45 N. B. R. 
275 ; 29 Can. Oim. Cas. 141; 41 

P. L. R. 97.— CAN. 

vl. .1 — Where a party 

has ample remedy by appeal cernorari 
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tvlll not be granted unless some satis- 
factory reason is given why the remedy 
by way of appeal was not taken 
advantage of. — ll. v. LkBlanc, Ex p, 
McDonald (1926), 63 N. B. R. 37.— 
CAN. 


g vii, .}—Ex p. Gadtueau 

(n! Jh), [1928] 1 D. L. R. 271 : 49 
Can. Crim. Cos. 182. — CAN. 

jjl. .1— R. i>, OuSEN (1923), 

32 B. C. R. 616.— CAN. 


PART IX. SECT. 3. 


sk. County court judge in Nova 
Scotia — Imprisonment on civil proce^ss.] 
He Metzler (1930), 53 Can. C. (J. 244. — 

CAN. 

si. High Courts in India .] — Subject 
to a statutory exception In respect of 
the Acts or orders of the Governor- 
General & Council & of the Governor 
& Counril, done or made hy them in 
their public capacity, the High Cbs. 
in India possess the same jurisdiction 
to issue wilts of certiorari as the Ct. of 
King’s Bench in England. Vrnka- 
taratnam V. Seorbtarv op State for 
INDIA (1930), I. L. R. 53 Mod. 979.— 
IND. 


PART IX. SECT. 4, 

sm. General rule — Persons illegally 
purptirliny to act as cow-rf.]— Where the 
asHumptioo of authority by a tribunal 
is Illegal from the beginning, it is not 
subj(‘0t to cerWororf.— R. (Kelly) v. 
MAoniRE & O’Sheil, [1923] 2 I. R. 
58.— IR. 
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removing into that ct. an order of the Central 
Criminal Ct. with a view to its being quashed. 
— R. V. Central Criminal Court JJ., 
Ex p, London County Council, [1 926] 2 
K. B. 43 ; 94 L. J. K. B. 470 ; 132 L. T. 

000 ; 80 J. P. 66 ; 41 T. L. R. 200 ; 09 Sol. 
Jo. 381 ; 27 Cox, C, C. 734, D. C. 

2458. Add* Annotations: — As to (3) Apid. R. r. 
Church Assembly Legislative Committee & 
Church Assembly, Ex p* Haynes Smith 
(1927), 44 T. L. R. 08. Refd. R. v. Electricity 
Comrs., Ex p. London EJectricitv Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171 ; R. v. 
Minister of Health, Ex p* Yaffe, [1930] 2 
K. B. 98. 

2521. Add, Ayinoiaiion: — Hefd. R. v, Cory, [1927] 

1 K. B. 810. 

2522. Add, Annotation : — Refd. Tjcyton U. C. v. 
Wilkinson. [1927] 1 K. B. 853. 

2556. Add, Citation: — 4 Jiir. 151. 

2566. Add, Annotation : — Refd. R. v, Harris, 
[1927] 2 K. B. 687. 

2699a. .] — Ex p, Kylsant & Morland (1931), 

76 Sol. Jo. 489, D. C. 

2713. Add, Annotations : — Consd. R, v. Electricity 
Comrs., Ex p, London Electricity Joint Com- 
mittee Co. <1920). ri924] 1 K. B. 171. Refd. 
R. V , Minister of Health, Ex p. Yaffe, [1930] 

2 K. B, 98. 

2730. Add, Annotations : — Refd. R. v, Sheffield J.T., 
Ex p, Rawson (1927), 91 J. P. 193; R. 
Southampton County Confirming Committee, 
Ex p, Slade, 11929] 1 K. B. 203. 

2734. Add, Annotation : — As to (2) Refd. Promo 
United Breweries Co. v. Bath JJ., [192(5] 
A. C. 580. 

2735. Add, Annotations Refd. Prome United 
Breweries Co. v, Bath JJ., [1920] A. C. 586 ; 
Maclean v, Workei's’ Union, [1929] 1 Ch. G02 ; 
R. V , Huntingdon Confii-ming Authority, 
[1929] 1 K, B. 098. 

2735a. Order of County Council — Improper 

grant of cinematograph licence.] — It was 

the practice of a certain County Council, 
in granting licences to use premises for 
cinematograph exhibitions, to impose the 
condition that the premises should not be 
so used on Sundays. Christmas Day or Good 
, Friday ; but also to entertain applications 
for permission to open the premises for cine- 
matograph entertainments on those days. 


A CO. applied for a licence to open & use 
premises for cinematograph entertainments, 
& also for permission to open the premises 
^ for such purposes on Sundays, Christmas Day 
& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, ** subject to arrange- 
ments at the premises being completed to 
its satisfaction, the Council will take no action 
for the present in the event of the above 
named premises being opened for cinemato- 
graph entertainments on Sundays, Christmas 
Day &: Good Friday as from & including 
Sunday, July 0, 1930, provided : (i.) that a 
sum of £35 bo paid to charity in respect of 
each Sunday, Christmas Day & Good 
Friday on which the premises arc opened for 
cinematograph entertainments.’* The per- 
mission was also subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of the entertainments, 
& the employment of servants : — Held : a 
writ of certiorari should issue to bring up & 
quasli the order of the County Council as 
having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). 

I am unable to distinguish in principle 
between the application for a licence imder 
Cinematograph Act, 1909 (c. 30), <&. an appli- 
cation made with regard to a licence for a 
public-house, which for many years . . . 
has been held to be a judicial act (Slbsser, 
L.J.). — R. V , London County Council, 
Ex p. Entertainments Protection Assocn,, 
Ltd., [1931] 2 K.B.215; JOO L. J. K. B. 700 ; 
144 L. T. 404 ; 05 J. P. 80 ; 47 T. L. R. 227; 
75 Sol. Jo. 138 ; 29 L. G. R. 252, C. A. 

2736a. Certificate of Post Office medical 

officer — Workmen’s Compensation Act, 1925 
(c. 84).] — Appet., a UJegraphist in the em- 
ployment of the Postmaster-General, com- 
plained to the Post Office medical officer at 
G. that she was suffering from telegraphist’s 
cramp. In accordance with the regulations 
of the Post Office medical service, the case 
was referred to the chief medical officer, who 
had special knowledge of telegraphist’s 
cramp, & ho certified that appet. was not 
suffering from it : — Held : (1) the giving of a 
certificate was q. judicial act, in respect of 
which certiorari would lie ; (2 ) it issued ex 


PART IX. SECT. 6, SUB-SECT. 2.— A. 

2496 ii. A writ of 

certiorari Ip not granted ex delAto 
jusiiticB or as a matter of legal right, 
but is an application to the pound 
discretion of the ct., & where theic are 
disputed questions of fact which can- 
not be satisfactorily tried out on 
a^davits, but should be tried by tnrd 
voce testimony, & the questions In- 
volved are ponding for decision In the 
Ct. of K. B., the application for 
certiorari will not be granted. — Wouk- 
MKN*8 OOMl’ENSATIO.V BOAllD V, liA- 
TETURST Lumber Co.. [1923] 4 D. L. 11. 
84.— CAN. 

PART IX. SECT. 6, SUB-SECT. 1.— A. 

i i. .] — Whore tJio inferior ot. 

has, & the ct. above has not, juris- 
diction, certiorari oannot bo had. — 
PiNSBNT V, Boyd & McDougall (186."j) 

4 Nfld. L. R. 727.— NFLD. 

t Ji. .One ofjudfffA prejudiced .] — 

Where a legal practitioner, having no 
dlroot lntere<<t in a local ct. action, on 
the morning on which judgment In the 
action was to bo delivered, discussed 


the action with one of tho justices who 
heard the action, & made certain state- 
ments calculated to prejudice him 
against one of the parties : — Held : 
an order In the nature of a w^iit of 
certiorari should be granted removing 
tho hearing of tho action into the 
Supremo Ct.— He An Action in the 
Local Court of Adelaide, Burke v. 
Staeiib, 11927] S. A. S. R. 18U.-~AUS. 

PART IX. SECT. 6, SUB-SECT. 2.~-A. 

2711 1. Distress warrant 

for liquor exportation tax ,] — Whore the 
duty of assessing a tax rested with the 
A.-(i. for tho province, & the pro- 
vincial Secretary -Ti*ea8urcr had pow’cr 
only to detormJno whether the tax 
should bo I'ccovcrod by distress or by 
action ; certiorari would not 

Ho to bring into the Supremo Ct. a 
dlstroPH warrant signed by the Rocre- 
tary-3'i-easurer for an amount, so 
assoHsed, bis act being ministerial & 
not judicial. — Hetubrington v. Skcu- 
RTTY Export Co.. Ltd., f 19241 A. C. 
088 : 94 L. J. P. C. 1 ; 132 L. T. 216, 
—CAN. 


d 1. Decision of county court 

reversing dismissal of offender ,] — Where 
on the trial of an offence punishable by 
summary conviction the magistrate 
dismisses tho charge, & on appeal to 
the county ct. he is reversed & accused 
convicted, rt'dress may be sought by 
certiorari. — R. r. JMkb^iian. [1925] 2 
D. L. H. 411 ; il9251 1 W. W. R. 819 ; 
43 Can. Grim. Cas. 325.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (a). 

2763 i. Ocneral rate ,] — Tl. t>. Barry, 
Ex p. Lindsay (1922), 70 D. L. R. 
193 ; 38 Can. Crlm. Caa. 190.— CAN. 

2763 ii. .1 — Tho question 

whether a dcci«ion of a wreck comr. 
sitting as a ob. imder (Canada Shipping 
Act, R. R. C., 1906 (c. 113), Part X., 
was made in excess of his jurisdiction 
can bo inquired into on certiorari . — De 
BKRpuiST, [192.61 2 D. L. R. C96 ; 
[192.')1 1 W. W. R. 1084.— CAN. 

2763111. .]--Exp, Jones (N.B.)* 

[1926] 1 D. L. R. 587 ; 46 Can. Grim 
Oi. 169.— CAN, 


29 



Cases 8786a--8185a. English and Emfirb Digest Supplement. 


debUo jmtitm at the instance of an aggrieved 
person ; (3) an appeal to a medical referee 
under sect. 43 (1) ( / ) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate & could not inqure into its validity. — 
R. V. Postmastkr-Gbjneral Ex p. Car- 
michael, [1028] 1 K. B. 291 ; 96 L. J . K. B. 
347 ; 187 L. T. 26 ; 91 J. P. 43 ; 43 T. L. R. 
228 ; 21 B. W. 0. C. 226, D. 0. 

2771. Add, Citation : — 2 B. R. A. 612. 

2795. Add, Citation :^27 Cox. 0. 0. 263. 

Add, Annotation: — ^Refd. R. v. Lincolnshire 
JJ., Ex p. Brett, [1926] 2 K. B. 192. 

2797. Add, Annotation : — Reid. R. v, Sheffield JJ.» 

Ex p, Rawson (1927), 91 J. P. 193. 

2812. Add. Annotation : — Expld. & DIstd. R. v* 
Central Criminal Court JJ., Ex p, L. C. C.f 
[1925] 2 K. B. 43. 

2822. Add. Annotations : — As to (2) Apld. R. 
Postmaster- General, JS'a; p. Carmichael (1927), 
06 L. J. K, B. 347. Refd. R, v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

2830. Add, Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

2834. Add. Annotations : — Refd. R; v. Adams, Ex p. 
Pope, [1923] 1 K. B. 415; Palmer v. Crone, 
[1927] 1 K. B, 804. 

2846. Add. Annoiaiioii : — Consd. Amirews v. 
Carlton (1928), 93 J. P. 65. 

2862. Add.. Annotations : — ^Apld. R. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. Refd. Prome 
United Breweries Co. v, Bath JJ., [1926] A. 0. 
686 . 

2869. Add. Annotations: — Consd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 686. 
Refd. Maclean v. Workers’ Union, [1929] 
1 Ch. 602. 


2923. Add. Annotation : — ^Reld. Kenney v. Kenney 
(1926), 133 L. T. 400. 

2941. Add. Citation : — 7 Dowl. 616, 

2955. Add. Annotation : — DIstd. R. v. Central 
Criminal Court JJ., Ex p. L. C, 0., [1926] 2 

K. B. 43. 

8068. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

8069. Add, Annotation : — Refd. R. v, Adams, Ex p. 
Pope (1923), 128 L. T. 697. 

8075. Add, Annotation: — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 
3181a. VSlho may apply — Not plaintiff*] — Sowton 

V. Cutler & Olbricb (1676), 2 Rep. Oh. 108; 
21 B. R. 630. 

Annotation : — Apld. Glusti Patents & Engineering Works v, 
Moggs, [1923] 1 Ch. 615, 

3131b. S, P. Giusti Patents & Engineering 
Works, Ltd. v, Maggs, [1923] 1 Ch. 616 ; 
92 L. J. Ch. 345 ; 40 R. P, C. 199 ; svb nom. 
Giusti Patents & Engineering Works, 
Ltd. V, Maggs, 129 L. T. 438. 

3142a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 

W. N. 308. 

3168a. Removal of cause applied for by 

plaintiff.] — Sowton v. Cutler & Clerke 
(1675), 2 Rep. Ch. 108 ; 21 E. R. 030. 
Annotation: — Apld. Giusti Patents & Engineering Works ». 
Maggs, (1923J 1 Ch. 515. 

3168b. No appearance by defendant in 

proceedings In superior court.] — Giusti 
Patents & Engineering Works, Ltd. v. 
Maggs, [1923] 1 Oh. 515 ; 92 L. J. Ch. 346 ; 
40 R. P. 0. 199 ; sub nom, Giusti Patents 
& Engineering Works, Ltd. v, Maggs, 129 

L. T. 438. 

3185a. ] — Gunn. v. Maokhbnry 

(1750), 1 Wils. 277 ; 96 E. R. 617. 


2789 i. Stiffleimey of evidence in court 
helow — (jomnetirm tinder Temperance 
Act, /?. S. a., 1930 (c. 194).]— Applica- 
tion for a certiorari to quash a con- 
viction under the above Act on the 
above gmunds, dismissed. — R. tj. 
Grant (Sask.), [1922] 2 W. W. R. 
624 ; 69 D. L. K. 718 ; 38 Can. Crlin. 
Cas. 234.— CAN, 

2789 li. .1 — When a county ct. 

judge has acted entirely within his 
jurisdiction &: has decided a question 
of fact upon evidence? properly before 
him, certiorari does not lie to remove & 
quash such decision, merely upon the 
ground that it Is not warranted by the 
evidence or weight of evidence . — Ex p. 
Smith Lumber Co.. Ltd. (1924), 51 
N. B. It. 440.— CAN. 

2789 iii. .]— Hillman (N. S.) 

(1926), 46 Can. Crlm. Cas. 308.— CAN 

sm. Plea of ** ouUiy ** disputed.] — 
Deft, having pleaded guilty being 
summarily convicted by a police 
magistrate, moved for a certiorari, 
denying that ho had so pleaded : — 
Held : deft, had pleaded guilty, & the 
motion was dismissed. — R. v. Arm- 
STRONQ (1922), 38 Can. Grim. Cas. 98. 
—CAN. 


■n. .] — Whore deft, had been 

summarily convicted by a magistrate, 
who had been informed by a sworn 
interpreter that deft, pleaded guilty : — 
Held : certiffrari was not available, 
unlesa the pn'snraptlon that the pro- 
ceedings were regular was rebutted. — 
K. V. Lee Wah Dai (1923), 41 Can. 
Crlm. Cos. 162.— CAN. 

gp. — — •Ptie ct. on certiorari 
will quash a oonviotjon by a magistrate. 


made without evidence being taken 
but on the statement of the sworn 
iuierpreter that accused pleaded guilty, 
where it appears to the ol. that accused 
did not really understand what offence 
he was charged with. In such a case, 
accused cannot be taken to have pleaded 
guilty & the magistrate had no Juris- 
diction tn convict. — R. v. Mlaker, 
11923] 3 W. W. R. 988 : 40 Can. 
Crim. Cas. 287.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) i. 

2801 i. General rule.] — Want of 
jurisdiction in a magistrate & irregu- 
larities in procedure which touch the 
substantial rights of appet. constitute 
those exceptional circumstances which 
justify nslief by way of certiorari, oven 
though appet. has a right of appeal. — 
Okrev V. Spanolbr, [1925] 1 D. L. R. 
859; [19251 1 W.W.R. 618; 19 Sask. 
L. R. 256.— CAN. 

2801 ii. .]— R. V. Ryan, [1925] 

1 D. L. R. 877 ; 43 Can. Crlm. Cas. 
223; 52 N. B. R. 104.— CAN. 

PART IX, SECT. 6, SUB-SECT. 2.— 
B. (b) Ui. 

2820 1. General ride.] — ^Where the 
jurisdiotion of an inferior ct. depends 
upon a fact collateral to the actual 
matter which that ct. has to try* it 
cannot by a wrong decision with regard 
to that fact give itself jurisdiction 
whiob it would not otherwise possess. 
The lower ot. must decide as to the 
collateral fact in the first instance, but 
the superior ot. may upon certiorari 
inquire Into the correctness of that 
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decision. — R. (Greenaway) v. Armagh 
JJ.. [1924] 2 I. R. 55.— IR. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. (d). 

28701. General rule.] — Where a 
conviction was bad on its face ; — HeM : 
a writ of certiorari should issue & the 
oonviotion be quashed. — R. (Eustace) 
V. Tipperary County District 
Justice, [1924] 2 1. R, 69. — IR. 

2888 i. Convictions — Formal defect 
tu.] — It Is the duty of the ct. on 
certiorari to see that conviotlons are 
perfectly regular in form. — R. v, Hinq 
Hop, [1926] 1 W. W. R. 799 ; 46 Can. 
Crim. Cos. 2.39; 37 B. C. R. 158.— 
CAN. 

2888 ii. VnaiUhorised 

sentenee.h-Cmu Kow v. MoQUiN 
(1927), Q. R. 44 K. B. 1.— CAN. 


PART IX. SECT. 6, SUB-SEOT. 2.— 
B. (e). 

■t. Perjury.] — A oonviotion can be 
attacked on certiorari on the ground 
of perjury or other fraud. — R. v. 
Safbuk, [1924] 1 D. L. R. 695; 40 
Can. Crim. Cas. 222 ; 19 Alta. L. H. 
677 ; [1923] 2 W. W. R, 1120.— CAN. 


PART IX. SECT. 7, SUB-SECT. 2.— 

0, (a). 

8042 i. Right not taken away — Unless 
expressly stated,] — Where a statute 
takes away the right of certiorari, 
it does not disentitle the Crown to 
certiorari, where the Crown is not 
named Sc there are no words necessarily 
implying a r^renoe to the Crown. — 
E. V, On 8inq, [1924] 2 W. W. B. 268. 
—CAN. 



VoL XVL— Crown Pneiiee. Cases 8186I>— 8678a. 


8185b. •.] — On tha removal of a 

cause from an inferior to a superior ct., if 
pitf, declares de novo, he is not bound to 
declare in the same form of action as that in 
the inferior ct. — Bowebbank v. Walkeb 
(1787), 2 Chit. 617. 

3209a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Pbaotice Note, [1026] 
W. N. 308. 

8360. Add, Annotation : — Qenerally, Refd. Maclean 
V, Workers* Union, [1929] 1 Oh. 602. 

8362a. S, P. Re Kaye (1822), 1 Dow. & Ry. K. B. 
486 ; 1 Dow. & Ry. M. 0. 114. 


3483a. - Cross-examination of deponent — When 

ordered — Only In very special circumstances.] 
— R. V. Kent JJ., Ex p. Smith, [1928] W. N. 
137. 

3456s. Reference to statutory & other orders Sc to 
private Sc local Acts — Duty to supply copies 
for use of court.] — Practictb Note, [1926] 
W. N. 308. 

3560. Add. Cilaiion : — 2 L. M. & P. 130, 

3581. After this case add “ See, 71010, Judicature 
(Consolidation) Act, 1925 (c, 49), s. 25.** 

3596. Add. Annotation : — Refd. R. r. L. C. C., 
Ex p. Swan & Edgar (1927) (1929), 141 L. T. 
590. 


Part X. — The Attorney-General 


3637. Add. Annotations : — FoUd. A.-G, v. West- 
minster City Council. [1924] 2 Ch. 416. Consd. 
A.-G. V. Shall) (1930), 99 L. J. Ch. 441. Refd. 
A.-G. V. Qenby, [1926] Oh. 696. 

3637a. .]-— Where the A.-G. has exercised his 

discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances. — A.-G. v. Westminster City 


Council, [1924] 2 Ch. 416 ; 93 L. J. Ch. 573 ; 
131 L. T. 802 ; 88 J. P. 145 ; 40 T. L. R. 
711 ; 68 Sol. Jo. 736 ; 22 L. G. R. 606, C. A. 

3651. Add. Annotations : — As to (1 ) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. A.-G. 
V. Donby, [1925] Ch, 696. 

3678a. -.] — In cases of ultra vires, delay 

is not a ground for refusing relief in a suit by 
the A.-G. — A.-G. t>. South Staffordshire 
Waterworks Co. (1909), 25 T. L. B. 408. 


PART IX. SECT. 9, SUB-SECT. 2.—1. 

3287 i. j\o appeal lies — Criminal 
nwtt'er .] — Tbo Ct. of Appeal in British 
Columbia lias 110 jurisdiotlon to hear 
an appeal from the refusal of a judpo 
to grant a writ of aerliorari in aid in 
criminal matters. — K. v. McAdam, 
1192514 ILL. a. 33; 11925 j 3 VV. W. I{. 
257 '. 44 Can. Crlru. Ca.s, 156 *, 35 

B. 0. li..lG8.— CAN. 

PART IX. SECT. 9 SUB-SECT, 3.— 
A, (a). 

3336 i. Who may apply — “ Person 
aggrieved/’] — A Jj(M)aHing inspwtor 
lodged notice of Intention to object 
to an application for the grant of a 
licensed victualler’s licence, &, on the 
hearing of the application, stated that 
the objection was lodged as a mere 
formal objection, & that he did not 
desire to give or offer evidence or to 
address the ct., after the licence 
had been graiitoil by the ct., treat<)d tlie 
iicenoo as being valid in subsequent 
proceedings before the licensing ct. 
He subsequently moved for a writ of 
certiorari to quash the grant of the 
licence : — Bela : ho was a person 
aifgrlevcd. & competent to make the 
application. — R. v. Dalby Lioensiag 
Authority, Ex p, Kelly, [1928] 
St. K, Qd. 153.— A US. 

PART IX, SECT. 9, SUB-SECT. 8.— 

A. (b4. 

g 1. Application more than thirty 

days after conviction — Intoxicating 
Liquor Act, 1927,)— Ear j>. Crowley, 
Ex p. Kenneth Staples Drug Co. 
(N. %.). 11928) 4 D. L. R. 661 ; 60 
Can. Crtm. Caa. 378.— CAN. 

g il. .)— R. V. Begin, 

Ex p. Caron (N. B.) (1928), 60 Can. 
Crim. Cas. 69.— CAN. 

h 1. AVtyerta^No jitrisdifiion .) — 

Re Brown & Maoiune Motors, Ltu., 
[1931] 2 W. W. K. 114.— CAN. 

PART IX. SECT. 9. SUB-SECT, 8.— 
A. (0). 

8878 11. May be amended.] — 


Leave may bo given to amend a notice 
of motion to quash a conviction by 
Including additional particulars in- 
tended to be relied upon. — R. (Lesue) 

V. Marcovioh, U923J 2 W. W. R. 975. 
—CAN. 

PART IX, SECT. 9. SUB-SECT. 3.— 
A. (d) ii. 

3410 i. Absence or excess of juris^ 
did ion — May be shoivn. try ajfidamL ] — 
While on ceHiorari the depositions 
before the magistrate cannot bo con- 
Kidered by tlie ct. in detyomiining 
whether Ids jurisdiction was estab- 
lished, yet appot. who seeks to quasli 
a conviction, on the ground of want of 
or excess of jurisdiction, may incor- 
porate in proper material. Sc thus 
prt'sout to the ct., any facts, whether 
Avitliln or outside the depositions, 
wlilch would affect the Jurisalction of 
the magistrate. — R. v. Rozoxowski, 
[1921)1 1 D. lu R. 732 ; 1192C) 1 

W, W. R, 241 ; 46 Can. Crim. Cos. 
193 : 30 B. 0. K. 327.— CAN. 

PART IX. SECT, 9, SUB-SECT. 8.— 
A. (0). 

sw. Affidavits tendiyig to establish 

? uiU of accused — Not admissible ..] — 
i. V. MlakkR, 11923) 3 W. W. R. 988. 
—CAN. 

PART IX. SECT. 9, SUB-SECT. 8.— K. 

3566 i. General rule — Whether court 
vriU examine evidence — Summary con- 
viction.] — In the case of a siumnary 
C/Ouviotiou for an indictable offence 
tljo ot. on certiorari is not precluded 
from examining the evldeuoo to ascer- 
tain if theio was any legal evldeuoo 
upon which accused could be or ought 
to have licen oonviciod, — R. v. Oakes, 
11923) 1 W. W. R. 1220 ; 39 Can. Cdm. 
Cos. 329.— CAN. 

3586 ii. .]— R. e. 

Jackson, [19241 I W. W. R. 847 ; 
41 Can, Crim, Gas. 416. — CAN. 

3566 ill, .)— R. V. 

BbanDelina, [19271 1. W. W. R. 832 ; 
47 Con. Crim. Cos. 166 ; 38 B. C. R. 
87.— CAN. 
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PART IX. SECT. 9, SUB-SECT. 3.— M. 

sy. Whether appeal lies — Crimitial 
proceedings. ) — No appeal lies to the CJt. 
of Appeal fiom an order made by a 
judge of the King’s Bench on an appli- 
cation for certiorari f with respect to a 
conviction under the (Criminal Code.—- 
Re Nagy, Nagy v. Gall (Bask.), [1926] 
.3 W. W. R. 769 ; 46 Can. Crim. Cos. 
333.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.-~N. 

d i. J — RV- HioaiNBoniAM, 

[1932] 4 M. P. R. 140.— CAN. 

PART X. SECT. 8, SUB-SECT. 1. 

sz. Cannot sue in ofUcial name on 
behalf of himself personally.] — A.-G. 
FOR Ontario v. Russell (1921). 64 
D. L. R. 69 ; 49 O. L. R. 103.— CAN. 

BE. Right to issue summons under 
Customs Acts— -No prosecution ivstiiutcd 
by Minister^ Department of State, or 
authorised person.}— A district justice 
raised a preliminary objection to the 
hearing of a summons charging an 
offence under Customs Acts, viz. that 
the complainant was the A.-G„ the 
district justice being of opinion that 
under Customs & Inland Revenue Act, 
1879, 8. 11, on officer of the customs &: 
excise must be the comjdaJnant : — 
Bcld: the objection was unsustaln- 
ablo as Criminal Justice Administra- 
tion Act, 1924, s. 9 (2), authorised the 
A.-Q. to prosecute in any ct of summary 
jurisdiction in all oases in which a 
prosecution is not instituted by a 
Idlnlster, Dept, of State, or aulhorlaed 
person. — A.-G. v. Healy, [1928) I. R, 
460.— IR. 

PART X. SECT. 3, SUB-SECT. 2. 

3681 i. General rule.)— The A.-G. is 
exclusively tho legal representative of 
the public (& the rights of the public, 
whether for the pujmose of bringing an 
aotiou to assert those rights, or of 
defending an action, in which the 
rights of the public are assailed. — 
Moobb V. A. O., [19301 I. R. 471.— 
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Cases 8682—3786. English and Empire Digest Supplement. 


3682« Add, Annotations: — Consd« A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. ReM. Musical Per- 
formei’s* Protection Assocn., Ltd. v, British 
International Pictures, Ltd, (1930), 46 

T. L. R. 486. 

S684. Add, Annotations : — Reid. A.-G. v, West- 
minster City Council, [1924] 2 Ch. 416 ; 
A.-G. V, Leeds Corpn., [1920] 2 Ch. 291. 

3686. Add. Annotation : — Reid. A.-G. v. County 
of London Electric Supply Co., [1926] Ch. 642. 
3688. Add. Annotations :—Consd, A.-G. v. Sharp 
(1930), 99 L. J, Ch. 441. Reid. A.-G. v. 
Denby, [1926] CL. 696. 

3705. After this case add : — 

Forleltiu'e of funds of aUen — Construction 

of Treaty of Peace Order.] — See Aliens, No. 
49c, ante, 

3708. Add, Annotation : — Refd. R. v. Copestake, 
Ez p. Wilkinson, [1927] 1 K. B. 468. 

3716.^ Add. Annotation : — Refd. Salisbiu*y & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 
666 . 

3718. Add, Annotation : — Refd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 773. 


8719. Add. Annotation: — ^Apld. Hurley v. Stepney 
B. 0. (1923), 67 Sol. Jo. 767. 

8720. Add, Annotations: — Consd. Salisbury & 
Pordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B, 666 ; A.-G. o. Sharp (1930), 99 L. J. Ch. 
441, C. A. 

3722a. Proceedings to restrain borough council 
from reducing wages of employees.] — In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the council’s 
employees was vltra vires ^ invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws : — Held : the A.-G, 
must be a party to the action. — Hurley v. 
Stepney Borough Council (1923), 67 Sol. 
Jo. 767. 

3733. Add. Annotations : — Refd. Re Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 C?h. 
53 ; R. V. Copestake, Ex p, Wilkinson (1926), 
96 L. J. K.p. 65. 

3736. Add. Annotation: — As to(\) Refd. Be Letteis 
Patent No. 139,207, Be Carbonit Akt„ [1924] 
2 Ch. 63. 


3683 ii.- Sembte; a bill 

to remove a fixed bridge across a navig- 
able river as impodiiig navigation, ite 
to erect Instead a drawbridge, as 
provided for by statute, should bo by 
the A.-G., whore the statute w’as 
passed for the general benefit of the 
public. — Cull v. Grand Trunk Ky. 
Co. (1864), 10 Gr. 491.— CAN. 

3B83 iii. .1 — The Crown, as 

parena patHcB, represents the interests 
of His Majesty’s subjects, & the A.-G. 
for a province, acting as the 
of the Crown, is empowered to go before 
the cts. to prevent the violation of the 
rights of the public of that proviuce, 
even if tbe perpetrator of the deeds 
complained of be a creature of the 
federal authority. In other words, 
the A.-G. of a province has not only 
the right, but the duty, to suppress the 
civil offences committed within the 
limits of the province. — People's 
Holding Co., Ltd. v. A.-G. of Quebec, 
11931] S. C. R. 452 ; 4 D. L. K. 317.— 
CAN. 


PART X. SECT. 4. 

sb. Qucstifms raised as to jurisdiction 
of Provincial Court — Or right of 
Provincial AttorneH'Ocneral to intervene 
— Aotice to Attorney -General before 
appeal heard .] — Valois r. UouenER- 


viLLE, [19281 1 D. L. II. 343.— CAN. 


PART X. SECT. 6. 


3723 !. Effect of fUit — On amount 
recovei’afde .] — An award for a sum lu 
exoens of that named In the A.-O.'s 
flat : — Held : void, even though A.-G.’s 
consent was afterwards obtained. — 
I3EACH V. Hydro-Electric 1’owkr 
Commission of Ontario, [1925] 4 
D. h. R. 5)3 ; affg.. (392t] 4 1), L. R. 
995 ; 56 O. L. R. 35.— CAN. 


8 i. To maintain set-off or 

counterclaim.] — Held : to allow a 
counterclaim or set-off the ct. must as 
a condition precedent bo vest4)d with 
the jurisdiction of hearing both the 
action & the counterclaim or sot-off, & 
that this ot. baa no jurisdiction to bear 
the counterclaim until a fiat bos been 
given to hear the same. — 11. v. Cos- 
grave Export Brewing Co., Ltd., 11. 
V. John Labatt, Ltd., 11928] Exch. 
C. R. 103.— CAN. 


8 li. To action by ratepayer — 

Representative action.] — Loggie v. 
Chatham Municipality (N. B.), [1928] 
2 D. L. R. 583.— CAN. 


8 iii. To prosecution for , 

ing pedigree — Whether (^^Ucable to 
pedigrees of animals .] — The offences 


contemplated by Criminal Code, s. 697, 
which require tho consent of the 
A.-G. before certain prosecutions arc 
commenced, are those created by s. 419 
thereof, & tho pedigree referred to 
therein is one w'hich is of importance 
in determining the title to property. 
Such consent Is not necessary to a 
prosecution under Liv^e Stock Pedigree 
Act, H. S. C. 1927, c. 121, 8. 17, with 
respect to a false or fraudulent state- 
ment of tho pedigree of an animal. — 
II. V. Davenport (Alta.), 11928] 2 
D, L. R. 852 ; I192S) 1 W. W. R. 870 ; 
50 Can. Grim. Cos. 40. — GAN. 


PART X. SECT. 6. 

bi. • Attorney-General repre- 

sented by salaried officer .] — Where costs 
arc awarded the A.-G. In UtJgatiou in 
which he was n^presenlcd by a barrisU^r 
w^ho is a salaried officer of tlic A.-G.'s 
department & who has no agreomont 
with tho A.-G. that ho is to have costs 
in addition to his salary, & there is no 
statute whlcb enables him to recover 
on his owm account, tbo costs whicli 
tho A.-G. Is entitled to tax are limited 
to disbursements. — Brandon City v. 
Manitoba Municipal Comr. & A.-G. 
r’oii Manitoba (No. 2), [1932] 1 
W. W. R. 41 ; 1 D. L. R. 478 ; 40 
Mon. L. R. 100.— CAN. 
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VoL Xm Cases 48- 644a. 


CUSTOM AND USAGES. 


Part I. — Custom. 

48. Add^ Annotation: — ^Refd. TThe Harkaway, Add, Annotation : — Refd.Busby v. AvarheriDO. 

[1028] P. 199. [1928] A. 0. 200. 

65. Add, Annotation : — Refd. Busby v. Avgberino, 

[1927] 2 Oh. 83. 11, Add, Annotation: — Gonsd. Busby v, Avg- 

74. Add, Annotaiione : — Consd. China Navigation herino, [1928] A. 0. 290. 

Co. V. A.-G. (1932), 48 T. L. B. 375. Refd. 

Glamorgan County Council v, Glasbrook, 164. Add, Annotation : — Refd. Moser v, Ambleslde 
[1924] 1 K. B. 879. U. D. C. (1925), 89 J. P. 118. 


Part II. — Usages Generally. 


808. Add, Annotation : — Refd. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

804. Add, Annotations : — Refd. Layton v. General 
Steam Navigation Co. (1923), 130 li. T. 6«2 ; 
Lake v, Simmons (1926), 95 L. J. K. B. 586. 

869. Add, Annotation: — As to (7) Apprvd. Sagar 
V. Bidehalgh & Son, Ltd., [1931] 1 Ch. 310. 

396. Add, Annotoiion : — Refd. A.*G. v, Goddard 
(1929), 98 L. J. K. B. 743. 

434. Add. Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

462. Add. Annotation : — Refd. Elder. Dempster v, 
Paterson, Zochoni.s, Griffiths T-^ewis Steam 
Navigation Co. v, Paterson, Zochonis, [1924] 
A. C. 522. 

492a. Add. Annotation : — Consd. Smith, Hogg v. 
Bambeiger, [1929] 1 K. B. 150. 

497. Add. Annotation : — Refd. Scrivon v. Schmoll 
Fils Insce. (1924), 40 T. L. B. 077. 

501. Add. Annotation : — Refd. Kedcri Akt. Aeolus 
V . Hillas (1925), 134 L. T. 184. 

610. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick. |1926] A. C. 545, 

537. Add. Annotations Consd, Smith, H(»gg v. 
Bamberger, [192911 K.B. 150, Refd. Bederi 
Akt. Aeolus V . Hillas (1926), 134 L. T. 184. 

543. Add. Citation : — affg. S. 0. suh nom. The 
Turid, [1921] P. 146, C. A. 

Add- Annotations : — Folld. Hillas v. Roderi 
Akt. Aeolus (1926), 43 T. L. R. 67. Consd. 


Dampsselskab Svendborg v. L. M. & S. By. 
Co. (1929), 141 L. T. 521 ; Smith. Hogg & Co. 
V . Bamberger Sons, [1029] 1 K. B. 160. 
Refd. The Itensfjell, Tlie Omesfjell, The Upp- 
land, The Fritioff, The Svein Jarl (1924), 
131 L. T. 764 ; Akt. Dampskibs Steinstad 
r. Pearson (1927), 137 L. T. 533. 

544. Add, Annotation : — Refd. Smith, Hogg v, 
Bamberger (1028), 97 L. J, K. B. 458. 

544a. .] — Pltfs., shipowners, chartered a 

steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows : “ Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to taken from alongside the 
steamer at charterer’s risk A expense as 
customary.” The steamer discharged the 
cargo at Hull in due com'sc, but disputes 
tirose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. Pltfs. 
brt)ughtan action to recuver a sum which they 
bad paid in offecting tl»e discharge which they 
Sfiid should have been paid by defts. Defts. 
refused to pay on the ground that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners ; 
— Held: the custom relied on by defts. 
was inconsistent with the lan^mage of the 
charterparty &: was not admissible in order 
to decide upon whom the expense in question 
should rest. — Rkderi Akt. Acoi.us v. Hillas 


PART I. SECT. 6, SUB-SECT. 1.— A, 

60 Iv, jNot tasnxiiul to validUy of 
custom .) — The Kngli**h coniiuoii law 
rule of Inmiemorial user is not rcquiitd 
to establiBli a cuHlom In India. It is 
sufficient If the ct. is satisfied of Its 
reasonableness, certainty, & existence 
for a sufficiently long time to have 
become the cristomary law of the par- 
ticular locality, the user being neither 
permissive nor fraudulent. — P ranvath 
kuKuu V . Emperor (1929), 1, L. R. 67 
Calc. 626.— IND. 

67 1. Time of legal memory .] — The 
legal recognition of a eustum in British 
India depen<l8 upon its antiquity, cer- 
tainty & uniformity. As to antiquity 
or the period of legal memory,*’ a 
British ct. nood not oxteTid Its inquiries 
beyond Its own estabJlshment. More- 
over a serlea of legal decisions confirm- 
ing a custom is oomnt evidence that 
such custom ha8 the force of law. — 
Chan Ptv v. Saw Sin (1928), I. L. R. 
6 Ron. 623.— IND. 


PART 1. SECT. 9, SUB-SECT. 1. 

p j Rivaj’i'am — Uns^jppnrted 

by insUincfs.) — A riwaJ’i’Om is admis- 
sible in evidence to prove the facts 
entered thereon, subjeet ti:» rebuttal, 
& that the statements therein may be 
ac!cepted, even if unsupported by 
instances. Manuals of customary law, 
in accordance with riwaj'ham. issued 
by authority for each district, stand on 
much the same footing as the riwaf- 
i-am Itself as evidence of custom. — 
Varshno Dhti v. Bamkrhri (1928), 
L. R. 65 Ind. App. 407,— IND. 

■b. Question of fact,} — The question 
of the existence of a custom is sub- 
stantially a question of fact. — R am 
8 ARAN Das v, Pearey Lal (1930), 
1. L. R. 63 AU. 308.— IND. • 

PART II. SECT. 8, SUB-SECT. 1.— A. 

808 vli. .] — The question 

whether a trade custom or usage exists 
is one of fact, & clear Sc convincing 

1 


testimony is required to prove Its 
existence ; It must bo sbown that 
the custom or usage relied on Is certain 
& reasonable, Sc so universally 
recognised that everyone engaged In 
the trade knows, or should know, of it. 
— y BATES V. Barrett (Sask.), fl027] 
3 D. L. R. 812; 11927] 3 W. W. R. 
280.— CAN. 

PART n. SECT. 3, SUB-SECT. 2. 

340 iv. .] — Yeates V, Barrett 

No. 303 vli, ante.— CAN, 

PART 11. SECT. 3, SUB-SECT. 8. 

360 ii. ,1 — Yeates v, Barrett, 

No. 303 vil. ante.— CAN, 

PART IL SECT. 8, SUB-SECT. 2.— 
B. (a). 

472 u. ,] — Holmes, Wilson & 

<^„ Ltp, V. Bata Kbisto De (1927), 
1. L. R. 64 Calc, 649.— IND. 



Cases 644a— 708a. English and EmpiHH Digbst Supplement, 


& Co., Ltd. (1926), 96 L. J. K. B. 186; 136 
L. T. 385 ; suh nom, Hillas (W^ N.) & Co., 
Ltd. V , Rederx Akt. Acoi.trs, 43 T. L. B. 67 ; 
82 Com. Cas. CO; 17 Asp. M. L. C. 193, H, L. 
Annotations ;—Consd. Sioith, Tloffer & Co.®. Bamborger & Sons. 
nuUDJ I K. B. l.H). Refd. Dampssclskab Svondbore ®. 
London Midland & Scottish liy. Co, (1929). 141 L, T. 621. 

646. Add* Annotation : — Refd. Bocleri Akt. Aeolus 
17. Hillas (1926), 134 L. T. 184, 


646. Add. Annotation : — Consd. Bederi Akt. Aeolus 
t7. HiUas (1926), 42 T. L R. 09> 

587. Citations : — For “9 App. Oas. 608,*’ read 
“ 8 App. (Das. 608.” 

688. Add* Annotations: — ^Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468; 
Dampsselskab Svendborg v. L, M. & S. By. 
Co. (1929), 141 L. T. 62L 


Part III. — Particular Usages 


602. Add* Annotation : — Refd. Sagar v* Bidehalgh 
(H.) & Son, Ltd., [1930] 2 Ch. 117. 

616. Add* Annotaiion : — Refd. United States Ship- 
ping Board i7. Strick, [1020] A. C. 645. 

625. Add, Annotations: — €k>nsd. Michalinos t7. 
Drefvis (1924), 131 L. T. 177 ; Bunge y 
Born Co. v* Bnghtman, [19261 A. C. 799. 
Refd. Bnghtman v. Bunge y Bom, [1924] 
2 K. B. 019 ; Mathoos S.S, v* Dreyfus, 
[1925] A. C. 654. 

635a. Lancashire — Weaving trade — Deduction for 
bad work in estimating value of work to be 
paid for.] — Pltf. was a. weaver in defts.* em- 
ployment & his wages were calculated on the 
amount & kind of cloth woven in each week 
in accordance with a unifomi list of prices 
agreed between the employers* & workmen’s 
unions. According lo the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deductions, to a sum of 
£2 5s. OJd., but defts. only paid him 
£2 Ohd.y claiming the right to deduct 1«. 
in respect of three yards of cloth woven with 
a fault rendering them unmerchantable. 
The evidence showed tliat it bad been the 
practice t>f the mill for many years to make 
deductions for work not done with reasonable 
car(j A skill, the deductions not exceeding in 
amount the loss sustained by the employers 
& off/en not being exacted. A similar usage 
existed in the bulk of the mills carrying on 
the l^ancashire weaving trade, though some 
of tiie mill <7wnei‘8 were trying to do without 
deductions : — IJcld : the established practice 
in defts.’ mill resulted in the incorporation 
in the contract of employment of pltf. as of 
all other weavers employed at the mill of a 
term enabling the employers to make a 
deduction, not exceeding the actual or 


estimated loss occasioned, from the specidc 
sum payable for each piece of cloth woven, 
if the workman did not exercise reasonable 
care & skill in weaving the cloth. 

A usage in the Lancashire weaving mills 
allowing an employer to make at his discretion 
deductions from wages for bad work, not 
exceeding a certain defined limit, is neither 
unreasonable nor uncertain ; & the fact that 
it at present exists at about 86 per cent, only 
of the miUs does not prevent it from being a 
good legal usage on the ground of want of 
universality {per Cur*)* — Sagab v* Ride- 
HALon (H.) & Son, Ltd., [1931] 1 Ch. 310 ; 
100 L. J. Oh. 220 ; 144 L. T. 480 ; 06 .T. P. 
42 ; 47 T. L. B. 189 ; 29 L. O. B. 421, O. A. 

636. Add. Annotation : — Refd. Lake v* Simmons 
(1926), 95 L. J. K. B. 586. 

643, Add. Annotaiion : — ^Refd. Kimber Coal Co, 
17. Stone & Bolfo, [1926] A. 0. 414. 

646. Add. Annotations : — Apld. Hart v* Biversdale 
MiU Co. (1927), 96 L. J. K. B. 691. Folld. 
Sagar v* Bidehalgh & Son, Ltd., [1931] 1 
Ch. 310. 

700. Add Annotation : — Distd. Mikkelsen v* Arcos 
(1925), 42 T, L. B. 3. 

703a. Usage as to arbitration.] — Pltfs. sold to 
defts. a quantity of parailin wax under a 
contract providing, ” any dispute arising 
under this contract to be settled by 
arbitrators in Loudon in the usual way.” 
A claim was made by defts. against pltfs., 
& the arbitrators, being unable to agree, 
appointed an umpire by a document headed, 
” the use of this form constitutes a sub- 
mission to the rules of the assocn.,” i.e. the 
London Oil Ai Tallow Trades Assocn. The 


PART HI. SECT. 1, SUB-SECT. 8. 

sa. Coniract of urain armo€,T with 
jiool — Failure to deliver — lieme- 

difu ' i *] — Th<^ r<'fii«ul of a neinbor of the 
Manitoba Whoat Pool to delivor his 
gjuio to tho l*ool coiistltut-ofi a broach 
of his contract with the I*ool. In view 
of the nature of the Ihiol k the temis of 
the contract, th(‘ PooPs appropriate 
remedy is by way of injimction & decree 
for specific perfortrmncc. -Manitoba 
Wheat Pool v. Tkacev, (19311 1 
W. W. It. 715 : 2 O. L. Ji. 805 ; 39 
Mun. L. R. 385.— CAN. 

sb. WJiot amminfs in.]--- 

In an action against a farmer for 
brtach r>f IIk* Wheat Pool contract, 
lUid*'? which he ajereed to deliver to 
the l*n/>] all f]>#' wheat produced or 
acquired liy liim dm ios: a (‘crtain year, 
excel >t sneh »h he miKht retain for his 
own food, oeed, the Ih>ol niakes 

cjMhc wtien it show’s 
Pfe 
& 


I.UUI ne naa in inar year a very Jai 
Quantity of w'hcat In his possession 
that he dtjlivorod only a very small pi 
of it to tho Pool, — SASKATCilKWAN ( 


operative Wheat Producers, Ltd. 

Iu:ujUK, [1931] 2 W, W. R. 51 ; 2 
D. L. R. 981.—CAN. 

sc. Orain broker — Authority to close 
transactions — Margin running owl.)— - 
Pltf., who had been carrying wheat on 
margin with deft, brokers & had been 
sold out by them had on the occasion 
of Ms first transaction with them signed 
a pilnted buying order wMch provided 
that : It Is further imderstood & 

agreed that on all margdnal business 
the right Is reserved to close the trans- 
actions when margins are running out 
without further notice,** & on subse- 
quent occasions dtirlng the course of 
the transactions sale & purchase 
accounts & conflnnatlons of oiders, all 
of which contained said words, were 
sent to him by tho brokeiii : — II eM: 
tho question whether the customer 
must be taken to have assented to this 
condition being a term of his contract 
with the brokers was one of fact, Sc 
under the ctroumstancos, It should bo 
found that he had so assented. — 
PATl’ERSON 17, BRANSON.BBOWK & Oo,, 


Ltd., [1930] 2 W. W. R. 236 ; 4 

D. L. R. 222 ; 43 B. 0. R. 26.— CAN, 

sn. Banlcnipfcy — lYtoriitt of 

tniHUrmers.] — He Kern Adencies, Ltd. 
(No. 4). [1032] 1 W. W. U. 6G0.— CAN . 


sp. Certificate of membership of grain 
exchange — Lien of other members .) — 
A bye-law of a grain exchange pro- 
viding that certificates of membersnlps 
in the exchange shall be subject to a 
lion with respect to the claims of other 
members arising out of contracts made 
on the exchange held valid. — Newton 
V. White. [1930] 2 VV. W. R. 1 ; 3 
D. L. R. 930 : 11 C. B. R. 348 ; affd*, 
(19311 1 W. W. R. 836 ; 2 D. L. R. 
733 ; 39 Man. L. R. 455 ; 12 C. B. R . 
332.— CAN. 


.] — Newton Sc Co* v* 

WoLViN, [1930] 2 W. W. R. 194 ; 4 
D. L. R. 1028 ; 11 0. B. R. 4U; on 
dM?e£d, (1931] 1 W. W. R. 65: 2 
D. h. B. 3S7 i 3» M«m. L. B. SgB.— 
CAN. 
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umpire awarded that defts.* claim failed & 
that they were to pay the costs of the 
arbitration. The rules of the assocn. pro- 
vided for an appeal to an appeal committee, 
& defts. claimed a right of appeal. Pltfs. 
thereupon brought an action against defts. 
to recover the costs of the arbn., & the evi- 
dence was that in the trade in paraffin wax 
the usual way of settling a dispute by arbn. 
was to appoint arbitrators who could appoint 
an umpire whose decision would be final : — 
Held : the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under 
the rules ot the assocn., &> pltfs. were entitled 
to recover. — Pai.misii & Co., I/td. v. Pilot 
Trading Co., Ltd. (1929), 46 T. L. R. 214. 

710. Add. Annoftationa : — Retd. Tournier v. National 
Provincial & Union Bank of England, fl924] 
1 K. B. 461 ; Hirji Mulji v. Cheong Yue S.S. 
Co., [1926] A. 0. 497 ; The Varing, [1931] P. 79. 


712. Add. Annotation : — Refd. Williams v. Manis- 
salian Fr^res (1923), 29 Com. Cas. 42. 

729a. Carriage of wool.] — The contract of 
carriage customary in the trade for the 
carriage of wool from import ship in ;^ndon 
to Bradford via Qoole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God & the King’s enemies excepted. — 
Prance, Fenwick & Co, v. Mannheim 
Insurance Co. (1906), 10 Com. Cas. 242. 

734a Metal trade — Rules of London Metal 
Exchange — Clerk prohibited from dealing as 
principal.] — The fact that the rules of the 
London Metal Exchange prohibit a clerk to 
a member from participating in dealings on 
the Exchange as a principal does not make the 
contracts void as being against public policy. 
— ^Barnett v. Banker (1925), 41 T. L. R. 
660 ; 69 Sol. Jo. 824. 
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Cases l-i 


English and Empire Digest Supplement, 


DAMAGES. 

Part I. — Definitions, Nature and Classification. 


1. Add, Annotatioris : — ^Apld. Re Golomb & 
Porter & Co.’s Arbitration (1931), 144 L. T. 
683. Retd. Marb6 v. George Edwardes 
(Daly’s Tlieatre) (1927), 43 T. L. R. 460. 
la. Damages compared with statutory compensa- 
tion.] — Compensiition under Cos. Act, 1908 
(c. 69), 8. 84, is not, eitlier as to the amount 
recoverable or the mode of measuring it 
something different from or even greater 
than damages. — Ci^AitK v. Urqfhart, 
Stracey V, Urquhart, [1930] A. C. 28 ; 99 
L. J. P. C. 1 ; 141 L. T. 641, U. L. 

8, Add, Annoiai^on : — Retd. Peyrae v, Wilkin- 
son. [1924] 2 K. B. 166. 

9, Add, Annotations : — Consd. Admiralty Comrs. 


V, S.S. Chekiang. [1926] A. C. 637 ; Admiralty 
Comi*8. V, 8.8. Susquehanna, [1926] A. 0. 
656. Refd. The Edison, [1932] P. 62. 

12. Add, Annotation : — Retd. Widnes Foundry 
(1925), Ltd. V, Cellulose Acetate Silk Co., 
[1931] 2 K. B. 893. 

14. Add, Annotaiiona : — Refd. Performing Right 
Society v. Mitchell & Booker. [1924] 1 K. B, 
762 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

15. Add. Annotation : — Consd. Shapiro v. La 
Moita (1923), 130 L. T. 622. 

19. Add, Annotation : — Consd. Ilford U. D. C. v, 
Beal, [1925] 1 K. B. 671. 


Part 11. — Rules and Principles in Awarding Damages. 


22. Add, Annotation: — Refd. Lloyds Bank v, 
ChaHered Bank of India, Australia & China 
(1928), 97 L. J, K. B. 609. 

26. Add. Annotations : — Consd. llie Cbekiang, 
1 1925] P. 80; The Susquehanna. 11925] P. 
196; A.-G. r. Glen T^ine, Ltd., & Liverpool 
London War Ri.sks Insce. Assocn. (102^0i 
34 Com. Cas. 309. Refd. The Edison (1932), 
48 T. L. R. 224. 

28. Add. Annotation : — ^Refd. The Edison [1932] 
P. 52. 

29. Add. Annotaiiona : — Consd. Banco de Portu- 
i. . gal V. Waterlow & Sons, Ltd. (1932), 48 

T. L, R. 404. Refd. Banco de Portug^ v. 
Waterlow & Sons, Ltd. (1931), 47 T, L. R. 
359. 

29a. Property destroyed by fire.] — A 


cottage was almost cfimpletely destroyed by 
fire caused by a spark emitted from a steam- 
I'oller whicli was found to constitute a 
nuisance. In assessing the damages recover- 
able by the owner of the cottage : — Held : 
the measure of diunage was not the fair cost 
of rebuilding the cottage ife making it as 
good & habitable as before the fire, but the 
dilTerence between the money value of the 
owner’s interest before & after the fire. — Moss 
V. Christchurch Rural District Council, 
Rogers v. Same, [1925] 2 K. B. 750 ; 95 
L. J. K. B. 81 ; 23 L. G. R. 331. 

30. Add, Annotation : — Refd. York Ghias Co. v. 
Jubb (1925), 134 L. T. 36. 

34. Add, Annotation : — Apprvd. Swift v. Board of 
Trade, [1925] A. C. 620. 


PART I. 

7 i. Nominal da7na0€S — Defined ,] — 
Nominal damages does not necessarily 
mean small damages. — McGee v. 
Clarke. [19271 1 W. W. It. 693 ; 38 
B. a R. 156.-~CAN. 

0 i. .} — Lundy v. McLeod 

V. PoWKLL (Sask.), [1922] 3 W. W. 11. 

991 ; 70 D. L. K. 659.->-CAN. 

PART 11. SECT. 8. 

27 i. Application of rale — Jn tort — 
Prepay destroyed hy fire.] — Whore 
damages wore recovered for loss 
through destruction of property hy 
fire caused by deft.’s negligence : — 
Held : the measure of damagcH was 
not the cost of replacing the property 
destroyed, but the value of Udj property 
as It stoed at the time of the destruc- 
tion. The cost of rcsplociug may be 
taken into account in arriving at such 
value. — Stkvens w. AuBo'i'rtmRD 
Lumber Co.. [192t| 1 D. L. II. 116.3; 
1 W. W. H. ()00 : 33 B. C. K. 299.— 
CAN. 

27 ii. .] — Where 

there had been ndsdlreclion as to the 
damages, viz. that they should bo 
assessed on a roplacenumt basis ; — 
EeUl : there should bo a now trial. — 
O'Neil o. Dominion Coal Go., [19241 
1D.L.R.961; 67 N. S. R. 120.— CAN. 


27 iU. Depreciation in 

aelliny value. 1 — In an action for damages 
in respect of Iniupy done to the 
land, the trial judge assessed pltf.’s 
damages at 81,.'»00. ontlmatiug the 
actual damage which flowed from doft.’s 
wi'ong-doing at $3, .500 ; but, taking 
into account deft. *8 whole course of 
conduct & persistence In the wrong 
whlcli ho was doing, fixed the total 
damages at $1,500: — Held: having 
regard to the evidence & to the fact that 
the measure of damages Is not the sum 
necessary to restore the property, but 
the deproolatfon In its selling value, 
the finding of $3,.500, for the actual 
damage done, could not bo said to be 
clearly wrong. — P affard v. Cavotti, 
[19291*1 D. L. R. Ill ; 63 O. L. 11. 171. 
—CAN. 

30 V. ,1 — AICKIN V, Baxtisk 

(B. C.), [1929] 4 D. L, R. 327.-- CAN. 

30 Vi. Where plaintiff has 

alterntitive claim — Duty to eleci .} — 
Damages cannot bo recovered both in 
ton & for brtiaob of contract, when the 
tort & the breach of <jontract result 
from the same act ; In such a case pltf, 
must elect or be deemed to have elected ; 
&, If ho seeks to recover damages for 
breach of contract, they must bo 
measured upon that basis, & not upon 
the basts of any coincident or con- 
comitant act of tort. — Toronto 


Hockey Club r. Arena Gardens, 
Ltd.. [19241 4 D. L. R. 384 ; 55 

O. L. R. 509; affd., [19251 4 D. L. H. 
546; 57 O. L. R. 610; affd., [1926] 4 
D. L. R. 1; [1926] 3 W. W. 11. 26.— 
CAN. 

30 vli, Aickin V. Baxter 

(B. O.). [1929] 4 D. L. R. 327.— CAN. 


PART II. SECT. 4. 

88 xii. Goods not of 

warrarUed description — A lloicancemofle.] 
— Certain goods supplied under a 
contract not answering the warranted 
description were taken back 8c an 
adjustment made in respect of them : 
— Held : the purchaser could not claim 
damages for the breach. — H amilton 
Gear & Machine Co. v, Lewis 
Brothers. [1924] 3 D. L. R. 367 ; 64 
O. L. H 583.— CAN. 

88 xiil. .1 — French v. 

IRAKIS. [19281 3 D. L. R. 565.— CAN. 

42 iv. .1 — In an action for 

wrongfully obstructing the flow of a 
river by tnereoKing the height of a wolr, 
whereby pltf.’s lands, abutting on the 
river, were flooded, the judge declined 
to direct the jury that actual damage 
was essential to maintain the action ; — 
Held : the direction was right. — 
M’Glonk V. Smith (1888), 22 L. K. Ir. 
659.— IR. 
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44. AM, Annotation: — ^Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

63. AM, A nnotatione : — Consd . Admiralty Oomrs. 
V, S.a Chekiang, [1926] A, C. 637 ; Admiralty 
Oomrs. V. S.S. Susquehanna, [1926] A. C. 655. 
Refd. The Edison, [1932] P. 62. 

54. AM, Annotations : — Consd. Admiralty Comrs. 
V. S,S. Chekiang, [1926] A. 0. 637. Refd. 
Admiralty Comrs. v, S.S. Susquehanna, [1926] 
A. C. 666 ; The Edison, [1932] P. 62. 

57. Add. Annotation : — Consd. The Chekiang, 
[1926] P. 80. 

58. Add, Amtoiations : — Refd^ Admiralty Cornrs. 
V, S.S. Susquehanna, [1926] A. 0. 656 ; The 


Edison (1931), 47 T. L. R. 635 ; The Edison 
(1932), 147 L. T. 141. 

61. AM. Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

63. AM, Annotations : — Refd. The Koursk, [1924] 
P. 140; Debenham v, Perkins (1925), 133 
L. T. 252 ; Conquer v. Boot, [1928] 2 K. B. 
330. 

64. Add, Annotations : — Refd. Huyton & Roby 
Gas Co. V, Liverpool Corpn. (1926), 42 
T. L. R. 110 ; Conquer v. Boot, [1928] 2 K. B. 
336. 

98. AM, Annotalion : — As to (1) Refd. Pranco- 
British SJiip Store Co. v. Compagnie des 
Chargeurs :^’ancaise (1926), 42 T. L. H. 735. 


Part IN. — Directness and Remoteness 


101. AM, Annotations: — As to (1) Consd. Ee 
HaU & Pirn (1928), 139 L. T. 60. DIstd. 
Riley v. Brown (1929), 98 L. J. K. B. 739. 
Consd. Banco de Portugal v. Waterlow & 
Sonis, Ltd. (1932), 48 T. L. R. 404. Apld. 
The Edison, [1932] P. 52. Refd. Patrick v, 
Russo-British Grain Export Co., [1927] 2 
K. B. 635 ; DobeU (C. G.) & Co., Ltd. v. 
Barber & Garratt (1930), 47 T. L. R. 66 ; 
Herbert Clayton & Jack Waller, Ltd. v. 
Oliver, [1930] A. C. 209 ; The Edison (1931), 
47 T. L. R. 635. As to (2) Consd. Patrick v, 
Russo-British Grain Export Co., [1927] 2 
K. B. 535 ; Banco de Portugal v, Waterlow 
& Sons, Ltd. (1932), 48 T. L. R. 404. 

110. Add, Annotation: — ^Refd. The Edison (1932), 
147 L. T. 141. 


113. Add, Annotations : — Refd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Edison (1932), 147 L. T. 141. 

114. AM. Annotations : — Consd. Sorrell v. Smith, 
[192.5] A. C. 700. Refd. Black v. Admiralty 
Comrs. (1924), 93 L. J. K. B. 341 ; Rely-A- 
Bcll Burglar & Fire Alarm Co. v. Eisler, 
[1926] Oh. 609; Scammell v, Attlee (1928), 
45 T. L. R. 75 ; Scammell G. Nephew v. 
Hurley, [1929] 1 K. B. 419. 

114a. Admiralty cases.] — Damages must be 

the direct & natural consequence of the breach 
of obligation complained of. The law is the 
same in this respect with regard both to 
contract & to tort, subject to the qualification 
that, in the case of the former, the law does 
not consider too remote damage which may 


51 iv, ^Yo reasoiiable expectation 

of pecuniary benefit — Death of young 
child in dccident.] — Held : a verdict of 
danioges awarded to parents of young 
ohildwjn killed in an accident arising 
from n(?gligcnoc could not st-und, wliero 
there was no reasonable expectation 
of future pecuniary benefit. In a cawo 
of this kind damages are not awarded 
as a solatium nor from sentimental 
considerations. — H ogan i\ K., [1924 J 
2 D. L. H. 1211 ; 2 SV. W. 11. 307; 
17 Sask. L. U 37.-— CAN. 

51 V, Accident to wife — .Yo 

deprivation of services or society .] — 
Pltf. having (sultered physical injury 
through a street accident causing 
nervous shock : — Held : an award of 
damages to pltf. *8 husband could not 
stand as be had not been deprived of 
bis wife’s services or society. — Hogan 

V. R., [19241 2 D. L. R. 1211 : 2 

W. W. R. 307 ; 17 Sask. L. R. 37. - 
CAN. 

51 vi. Furnishing false news to 

newspaper.] — One who intentionally & 
fraudulently causes a newspaper to 
become the innocent disseminator of 
false news docs its proprietor a wrong 
for which substantial damages are 
recoverable without proof that 
pecuniary harm was an actual result 
of the fraud. — Calgaky Herald, Ltd. 
t?. Barnes Corpn., 11929] 1 D. L. R. 
114 ; [d928] 3 W. W. R. 543.— CAN. 

PART 11. SECT. 5. 

59 vji. J — Pltf. cannot recover 

damages on the ground of the 
permanence of existing personal Injuries 
unlOHS the evidence goes the length of 
showing that there is no reasonable 
prosp^ of penuanent recovery. The 
test is the same in the case of conse- 
quences non-oxisteut at the date of 
action, but which may or may not 
supervene.— H armsworth v. Smith 
(1928), 49 N. L. R. 174.-~S. AP. i 


74 i. Cause of action independent of 
damage— ’Whether prosjjcctive damage 
recoveraMe — HepudifUion of contract .] — 
DefLj., the owners of a cotton ginning 
mill, coutrocted in Oct. 1919, that, for 
tt period of six months, they would put 
their mill at the disposal of pltf., a 
cotton merchant, for half its working 
time, at fixpd rates in order to gin raw 
cotton which pltf. contemplated buying 
& which he agreed to supply to them 
for the purpose. In Nov. before any 
of pltf.’s cotton had been taken by the 
mill, <left.8. repudiated the contract. 
Pltf, sued defts. for damages : — flcM : 
the breach being anticipatory the 
damages recoverable were not confined 
to the extra cost which pltf. ha<l paid 
to the other millers for ginning such 
cotton as he hail tendered to (lefts., 
but were the estimatt^d loss of profit 
to pltf. by reason of the contract not 
being carried out ; pltf. was not bound 
to buy cotton & have it ginned at 
other mills under his obligation to 
mitigate the damages.— H amgopal v. 
Dhanji Jadhavji Buatja (1928), 
L. R. 55 Incl. App. 290.— IND. 

83 i. Damages caused the gist of the 
action — / Prospective damage — W heitier 
recoverable.]-— X married woman having 
sullcivd from nervous shook as the 
result of an accident, but not so as to 
deprive her husband of her scrvicos 
or society : — Held : that ho might bo 
put to expense in the future was a 
consideration too remote to entitle 
him to damages. — Hogan v. R., [1924] 
2 D. L. It. 1211; 2 VV. W. R. 307 ; 
17 Sask. L. R. 37.— CAN. 

83 ii. ,] — In an action 

for damages resulting, not from the 
constniction of works, but from the 
operating thereof, as. c.g., the putting 
or water into a canal, damages are 
assessable only for the injury done up 
to the trial, Sc prospective damages 
oannot be asseseod, but pltf. must seek 


fuithiir damages from time to time as 
he HufTei’s injury. — L ethbridge North- 
ern Irrigation District Board 
Trustees v. Munsell, 11920] 4 D. L. R. 
C90 ; [1926] S. C. U. 603.— CAN. 


PART II. SECT. 8. 

97 1. Ascertainment difficult — No 
ground for refusal to award. ] — H. passed 
a rntgo. bond over his farm, a condition 
being that H. would, on demand by the 
mtgoc., pass a collateral bond over his 
movahlo pronorty on the farm. In 
bi'each of this condition, H. sold & 
delivered such movables to a third 
party : — Held : although the damages, 
if any, were dlllloult to assess, the 
rntgee. was entitled to some damages 
for a wilful invasion of his rights. — 
Cato v. Auon (1923), 44 N. L. R. 
113.— S. AF. 

97 ii. .]— What pltf. lost 

by the refusal of deft, to boro two more 
wells was a sporting or gambling ohauoe 
that valuable oil or gas would be found 
when two more wells wore bored. It 
might not be easy to compute what 
that chanoo was worth to pltf., but the 
difficulty in ostimatiiig the quantum 
was no reason for refusing to award 
any damages. — Carson v. Willitts, 
(19301 4 D. L. R, 977 ; 65 O. L. R. 
456.— CAN. 


PART III. SECT. 1. 


101 V, .] — Damages 

must be limited to sncii as arise 
naturally from the breach of contract 
or suoh as might reasonably be supposed 
to have been in the contemplation of 
the parties. — T oronto Hockey Club 
V. Arena Gardens, Ltd., [1924] 4 
D. L. R. 384 ; 56 O. L. R. 509 ; affd., 
- ''''H 4 D. L. R. 546 ; 57 O. L. R. 610 ; 
(19261 4 D. L. R. 1 ; (1926] 3 
. R. 20,— CAN. 
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be reasonably supposed to have been in the 
contemplation of the parties when the 
contract was made. Speaidng generally, the 
measure of damages is the same in Admiralty 
as at common law. — The Edison, [1932] P. 
52 ; 101 L. J. P. 12 ; 147 L. T. 141 ; 48 
T. L. K. 224 ; 37 Com. Cas. 182, 0. A. 

Annotaiicni : — Befd. The Castor (1932), 147 L. T, 359. 

118. Add* Annotation : — Consd. The Edison, [1932] 
P. 52. 

123. Add* Annotation : — ^Refd. Britannia Hygienic 
Laundry Co. v* Thornycroft (1926). 136 L. T. 
83. 

126. Add* Annotation : — Refd. Browning v. Crum- 
Jin VaUey CoUieries, (1926] 1 K. B. 622. 

141. Add* Annotation: — Consd. Finlay James & 
Co. V. N. V. Kwik Hoo Tong H. M., [1929] 
1 K. B. 400. 

141a. Agreement not to arrest ship — Arrest Si 
disposal of ship.] — Circumstances {see Con- 
flict OF Laws, No. 1135a, anie)^ in which : — 
Held: pltfs. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest. — Ellerman 
Lines, Ltd. v* Read, [1928] 2 K* B. 144; 97 
L. J. K. B. 366 ; 138 L. T. 625 ; 44 T. L. R. 
285 ; 17 Asp. M. L. C. 421 ; 33 Com. Cas. 219, 
C. A.; revsg* (1927), 44 T. L. R. 7. 

146a. As result of shock. j — Defts.’ 

servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 


The lorry begw to run down the incline dc 
it struck &; injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shook & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 03), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told* her, & that 
the shock duo to a reasonable fear of 
immediate personal injury either to herself 
or to her children. — Hambbook v. Stokes 
Brothers, [1926] 1 K. B. 141 ; 94 L. J. 
K. B. 435 ; 132 L. T. 707 ; 41 T. L. R. 125, 
C. A. 

149. Add* Annotation : — Consd. Hambrook v. 
Stokes (1924), 41 T.L. R. 125. 

160. Add* Annotation : — Consd. Hambrook v* 
Stokes (1924), 41 T. L. B. 125. 

151. Add* Annotation : — Apprvd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. 

152. Add* Annotation : — Consd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. 

161. Add* Annotation : — Consd. The Edison, [19321 
P. 52. 

165. Add* Annotation : — Refd. Leeds Industrial 
Co-op. Soc. V* Slack, [1924] A. C. 861. 


PART III. SECT. 2, SUB-SECT. 2. 

115 iii. .] — In an action olalmine 

damages for broach of contmct the 
damai;oa recoverable are ench an 
naturally would be the result of tlio 
breach. — K eith v* Lincoln Pulp- 
wood Co. (1927 ). 59 N. S, K. 40G.— CAN, 

sa. Sale of goods — Refusal to take 
delivery— of time in urging accept- 
ance.] — In an action tor danjag:es for 
breach of contract by refusal to take 
delivery of goods; — Held: a claiui for 
time lost in going to deft.'s residence to 
urge hiin to take delivery could not 
stand. — Bradley r. Bailey & 
Jasperson, [192.3} 2 D. L. II. 504 ; .02 
O. L. It. 439.— CAN. 

sb. Co?itract for icnrk d*' labour — 
Work unperformed — Cost of perform- 
ance.] — Itesp. gave applt. an option 
to purchase a mine. On the first 
instalment falling due, applt. negotiated 
for an CAtension of Ume for payment, 
which was granted by reap, on con- 
dition that applt. should do certain 
development work not mentioned In 
the option. Apjdt. failed to pay, & 
subsequently relinquished possoHsion 
of the mine & surrendered the option 
without having done the work ; — Held : 
resp. entitled to nxiover dauiagee 
amounting to the cost of the work. — 
CUNNlNCiHAM V. iNdlNOER, [1924] 2 
D. L. E. 433 ; il924J S. C. K. CAN. 

PART m. SECT. 2, SUB-SECT. 3. 

142 i. Injury to feeling -- Oc'ncral 
rule.] — Mental anguish is properly 
taken into oonsideratlon in awarding 
damages in an action for tort based on 
a wilful or wrongful act. e.g* an action 
for assault, trespass, defamation, seduc- 
tion, malicious ijroseoutlon, false Im- 
prisonment. — Edmonds v. Armbtrong 
FuNEitAi, UoMR, Ltd., [1931 1 1 D. L. R. 
«7G ; [1930] 3 VV. W. K, 649 ; 25 Alta. 
L. E. 173; revsg., [1930] 4 D. L. 11. 
901 ; 3 W. \V. E. 290.— CAN. 

147 i. Rain <£: »uffcring,}^Jn an 
action for damages for personal 
injuries arising from nogli^^nce : — 
Held : items which should go to make 


up pltf.’s damages were (inter alia) 
a sum, not to compeuRate for, but to 
represent the inconvenience of his 
condition, &; his pain &: suffering, 
past & future. — CoaoiiovE r. Canadian 
National EAiLWAVe, 119231 4 D. L. B. 
818 ; 3 W. W. li. 11.52.— CAN. 

147 ij. Ejectment from iramcar — 

Illness from exposure to cold.] — Hdd : 
not t.oo reinol^j a cause for damages. — 
Toroni’o Ey. Co. t?. Grinsted (1895), 
24 S. O. E. 570.— CAN. 

147 iii. ,1 — In an ocjtlon for 

damag(!H for personal injuricjs pltf. If 
successful is entitled to fair compensa- 
tion for pain & suffering ; & a charge 
to the jury which tcllH them that they 
may make an allowance therefor but 
are not bound to do so is a inisdireetlou 
which, if the jury make no such allow- 
ance, may afford ground for ordering a 
new trial, even though not objecUul to 
at the trial. — IIeitner v* Oij.iatrom, 
.11930] 2 W. W. li. 113; 3 D. L. R. 
800 : 24 S. L. R. 4G2 ; revsg., 11929] 4 
D. L K. 070 ; 3 VV. W. R. 227 ; 24 
S. J.. R. 53.— CAN. 

149 i. Nervous shock — Actiuil 

impact,] — Damages claimed for nervous 
shook, as a result of an accident arising 
from negligence, cannot bo recovered 
whoi*o the nervous shock produces 
only a mental disturbance unaccom- 
panied by any actual physical injury. 
If impact, Is not nect^ssary, it is a 
question of fact in each case whether 
or not pltf. buHtained physical injniy^ 
& whether such injury was the natural 
& iMioaonable result of deft.’s negligence. 
—Hogan v. R., [19241 2 D. L. R. 
1211; 2 W. VV. R. 307 ; 17 Sask. 
L. R, 37.— CAN. 

149 il, .] — Damages 

cannot be recovered for nervous shock 
nnaccompunied by any physical lm» 
pfiot. — Penman v. Winnipeg FJlectric 
Rv. Co.. [19251 1 D. L. R. 497 ; [1925J 
1 VV. VV. R. 1.56.— CAN. 

149 iii. Ealse sialnnent.] — 

Deft, falsely stated that pltf.’s son had 
hanged himself. The report was told 
to pltf., who, believing It, suffered a 

6 


violent shook & becarno ill : — Held : 
the damage was the natural A" probable 
cause of deft.’s act, & pltf. ban a good 
cause of action. — Tlrii:Lrj*8Ki v. Obadisk, 
[1922] 2 W. VV. R. 238 ; 65 D. L. K. 
G27 ; 15 Sask. L. R. 155; ajfg. 61 
I). L. R. 494.— CAN. 

149 iv. .1 — man & a 

woman to whom ho was engaged were 
knocked down by a luotor omnihns. 
I’ho man was struck by the omnihus & 
received eoiiHide.rable physical injury. 
I'he woman did not appear to have 
been actually struck, & she received no 
direct physical injury, but she suffered 
severely from shot;k. In an action of 
damages at her instance the judge 
diri'et.cd the jury that, if by the famt 
of dfjfts. pursuer had suffered nervous 
shock through apprehension for her 
own safety, they were entitled, In 
assessing damages, to include any 
aggravation of that shoiik occasion^ 
by the fact that her companion was 
involvt'd in the catitstropho. The jury 
found that pursuer had suffered per- 
sonal injury resulting In nervous shock 
involving apprehension for her own 
safety, aggravated by anxiety for the 
safety of her companion, & awarded 
damages ; — Held : In the olrcumslanccs 
the jury could not l>o asked to dis- 
eriminat.e between the amount of 
nliock suffered by pursuer due to appre- 
hension for her own safety & the 
amount duo to anxiety for her oom- 
paiiion.— OonniE v. VV’ardrop, [19271 
a. C. 538.— SCOT, 

149 V, AssavU on huslmnd 

in wife*a wesence — Loss of consortium.] 
— An acHon lies for mental anguish, 
ill health or shook sustained by reason 
of acts done to a third person, Sc not 
causing any apprehension of danger to 
pltf., & an action guare consortium 
amiHt lies at the suit of a wife. — 
Johnson v * CoMaroNWBAiffB (1927), 
27 S. B. N. e. W. 183 ; 44 N. S. W. 
W. N. 54.— AUS. 

149 vl. .1— Walker v, 

PiTLOOHRY Motor Co., [1930] S. o. 
565.— SOOT. 



VoL X\nD[*--Da 2 nages. Cases 166—194. 


lee. AM, AnnakdionB: — Refd* Leeds Industrial 
Co-op. Soe. 1 ?. Slack, [1924] A. 0. 851. Mentd. 
Light !?. West, [1928] 2 K. B. 238. 

167. Add, AnmiatUm: — Consd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

172. Add, AnnokUion Consd. The Edison, [1932] 
P. 52. 

174. Add, AnnfUcUwn : — ^Re(d» Patrick v, liusso- 
British Grain Export Co., [1927] 2 K. B. 535. 

176a. Withdrawal ol appointment as school 

outfitters.] — Simon v, Pawson & Leaps, Ltd. 
(1932), 174 L. T. Jo. 883, C. A. 

181. Add, Annotcdions : — Dbtd. Marb4 v, George 
Edwardes (Daly's Theatre), [1928] 1 K. B. 
269. Overd. Herbert Clayton & Jack Waller, 
Ltd. V. Oliver, [1930] A. C. 209. Refd. Marb4 
V, George Edwardes (Daly’s Theatre) (1927), 
90 L. J. K, B. 980. 

*181 a. .] — Pltf., an actress, was engaged 

by defts. to play in a play for the period of 
rehearsal & for the run of the play, & there 
was a collateral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf, to play, but they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part : — Jleld : 
as there was an express agreement to advertise 
pltf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, ^ pltf. 
was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation. — MAiiBiiJ v, George 
Edwardes (Daly’s Theatre), Ltd., [1928] 
1 K. B. 269 ; 90 L. J. K. B. 980 ; 138 L. T. 
51 ; 43 T. L. R. 809, 0. A. 


161b. -.] — ^Applts., theatrical producers, 

agreed to engage resp., an American actor, 
to play one of the three leading comedy 
parts in a musical play about to be produced 
at the London Hippodrome for six weeks 
certain at a salary of £55 per week, & the 
contract contained a provision prohibiting 
resp. during the continuance of his engage- 
ment from acting elsewheto without the 
consent of the applts. Resp. objected that 
the part assigned to liim was not one of the 
three leading comedy parts &, on the refusal 
of applts. to recast him, declined to appear 
in the play & sued applts. for damages for 
breach of contract. At the trial of the 
action before a judge Sc jury the jury found 
for resp. for £1 ,000 damages for loss of 
publicity Sc for tlireo weeks* salary Sc judg- 
ment was entered accordingly. The Ct. of 
Appeal affii-med the verdict Sc judgment 
except as to the salary : — Held : it was 
competent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity. — Herbert 
Clayton Jack Waller, Ltd. v, Oliver, 
[19301 A. C. 209 ; 99 L. J. K. B. 165 ; 142 
L. T. 585 ; 40 T. L. R. 230 ; 74 Sol. Jo. 
187, H. L. 

182. Add, Annotaikms : — Refd. Britannia Hygienic 
Laundry Co. v, Thornycroft (1926), 135 L. T. 
83; Dobell (C. 0.) & Co., Ltd. v. Barber Sc 
Garratt (1930), 47 T. L. R. 06. 

189. Add, Annotation : — Refd. Dobell (G. C.) Sc 
Co., Ltd. V. Barber Sc Garratt (1930), 46 
T. L. R. 420. 

193. Add, Arniotaiions : — Dlstd. Re Hall Sc Pirn 
(1928), 139 L. T. 50. Refd. Patrick v, Russo- 
British Grain Export Co., [1927] 2 K. B. 635. 

194. Add, Annotation : — Refd. Hall v. Pirn (1927), 
137 L. T. 585. 


162 i. Loss of or injury in property — ■ 
Collision at sea — J^iss oj mimical manu- 
scripts .] — In an action of UamagON 
a{?ainst Ktoanistiip owners, arisingr out 
01 the Pinking of OJie of their Hhips, 
pnrBiier clahned £15.000 in roHf>cot of 
the losp of certain niiihic <& orchcutral 
ttettiugri in maniiHcript iiHod by a coji- 
cort parly of wdiich she was manager. 
She avened that the lost inannpcrlpts 
woni the sole copi€3s of the coiiipoHitions 
In question, that sh<^ had the sole 
right to publish, perform, or issue 
moohauioal rcproducUuns, & to obtain 
(3opyi'ight thereof. 'I’lie compositions 
had cost pui’suer about £2,000, hut 
eho avorreu that, through her concert 
party, they had acquirt^d a n^putation 
among the public which had greatly 
enhanced their value, dc she furl her 
averred that she would have made 
substantial proflti? from the lost music 
in respect of copyright royalties, 
publication & sale, & disposal of per* 
forming & moohatiical rights, apart 
from the use of it by her concert party ; 
— Held : (1 > pursuer’s avormenw as to 
loss of oouUngent profltjs fnim copy- 
right royalties, publication & side, & 
disposal of performing & mechanical 
righta, were Irrelevant ; (2) the moasuro 
of her damages in respect of the lost 
music was the cost of Itfl replacement 
as nearly as might bo, ascertained either 
by the market price of actual replace- 
ment, or by consideration of the com- 
mission which would have to be paid 
to composers of music of the class to 
which the lost compositions belonged. 
— Heavis V, Clan Line Steamers, 
Ltd., (1926J S. C. 215.— SCOT. 

sd. Lo 8^ of earninf! power — Physical 
or wento/.l— In an action for damages 
for personal Inluries arising from 
negligence : — JleW : items which 


should go to make up pltf.’s damages 
wore iiuter alia) a sum to compensate 
for loss of earning i)ower by rt'ason of 
physical injury any incidenf al muntal 
injury. — Cosgrove v. Canadian 
National Railways, [1923] 4 D. L. R. 
818 ; 3 W. W. R, 11.52.— CAN. 

sf. Loss of time — Jnjurjf in motor- 
car collision.] — In an action for damag»;& 
for injuries arising out of a motor 
(joliiaion. where it was found that 
the accident was caused by pltf.'s 
Tiogllgence HfZd; damages should bo 
given def i,. forjoss of lime, W'pairs to the 
car Sc cost4s. — T ieman v. McKenzie, 
[1923] 1 D. L. 11. 1189,~-CAN. 

PART ni. SECT. 3, SUB-SECT. 2. 

tk. Depretriation in price — Machinery 
components purchased hy vendor to per- 
form. contract.] — Held: the vendor was 
not entitled, as damages for breach 
of contract to purchase an ammonia 
gas compressing outtSt, to a sum for 
loss through decrease in price of the 
parts pui'chfiHod for the purpose of the 
contract, this not being a loss “ directly 
& naturolly resulting in the ordinary 
course of events from the buyer's 
broach of contract,” as there was 
nothing in the negotiations for the 
contract to give the purchaser to 
undeifitand that the vendor would 
have to go into the market & buy the 
various parts to make up the plant, — 
General Supply Co. of Canaiia v, 
O’Neill Morkin Machinery Co., 
[1923] 2 W. W, B. 928.— CAN. 

■1. Loss of enstom^ — Defective goods 
sold hvt replaced ,] — Certain goods 
supplied under contract not complying 
with the warranted description : — 
Held : it could not reasonably be 
supposed to have been in the con- 


templation of the T)arlies, at the time 
they made the contract, that pltfs. 
werti to coinpencjnto defts. for such lose 
of business as defts. might ineur by 
the withdrawnl of their customers 
on account of n few of the articles 
resold being defective, such articles 
being replaced w'hen complaint was 
made. — H aaiilton Ge-vr & Maghine 
Co. V, LEWTA JlROTIlKRfl, [1924] 3 
I). L. K. 367 ; 54 O. L. R. 585.— CAN. 

PART III. SECT. 3, SUB-SECT. 3. 

194 i. Loss of profit.] — W. 

entered into a contract to supply a 
paper co. with pulp wood. He had 
pD'viously made a eontmet with M., 
who agreed to deliver certaiu pulp- 
wood at, a low'or price & who was 
informed of the tirst-mentioned con- 
tract, though not of all its terms. At 
the end of the season M. was short of 
th(i quantity ho agn'cd to deliver: — 
Held: W. was entitled to recover 
damageg from M. for non-performance 
of his contraot. Sc the meowuro of those 
damages was the iiroflt W. would 
have made under his contract \vith 
the paper co. — M ondor v. VVillets, 
f 192.3] 2 D. L. R. 964 ; [1923] S. O. R. 
433 ; 2 W. W. H. 486.— CAN. 

PART III. SECT. 4, SUB-SECT. 1.. 

p (p. 107 ) 1. .] — In an action 

for damages for breach of contract by 
^(^fu8al to take delivery of goods : — 
Held: a claim for exiicnses incurred 
in going to deft.’s residence to urge 
him to take delivery could not stand. — 
Bradley v. Bailey Sc Jaspekson, 
[1923J 2 D. L. li, 504 ; 52 O, L. B, 
439.— CAN. 

k (p. 108) i. Medical 

' ’ an action for damages 
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214* Add. Annotations : — FoUd* Bennett v. K^eeger 
(1925), 41 T. L, B. 609. Apld. Slavonski v. 
La Pelletnrie de Boubaix Soc. Anon. (1927), 
137 L. T. 045. Consd. Re Hall & Pirn (1928), 
139 L. T. 60 ; Dobell (C, G.) & Co., Ltd. v. 
Barber & Garratt (1930), 47 T. L. B. 60. 
Refd. Britannia Hygienic Laundry Co. v. 
Thornycrott (1920), 135 L. T. 83; Kasler & 
Colien i’. Slavouski (1927), 96 L. J. K. B. 850 ; 
Patrick v. Busso-British Grain Export Co., 
[1927] 2 K. B. 535 ; Finlay v. N. V, Kwik Hoo 
Tong Handel Maatschappij, [1928] 2 K. B. 
604. 

215. Add. Annotations : — Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 009. Consd. Britannia 
Hygienic Ijaundrv Co. v. Thornycroft (1920), 
135 L. T. 83. Refd. Kasler & Cohen v. 
Slavouski (1927). 90 L. J. K. B. 850. 

215a. .] — Pltfs. bought a coat 

with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. Pltfs. informed deft, 
tliereof & requested Jiim to undertake tJio 
defence of the action. Deft, denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action ^ a jury awarded 
the customer damages for her suffering, & 
pltfs. had to pay the costs of the action ; — 
Held : pltfs. were entitled to recover from 
deft, the damages so awarded, togetJier with 
the customer’s taxed costs of the action So 
their own costs of defending the action as 
between solr. Sc client. — Bennett (Sidney) 
Ltd. V. Kreeger (1925), 41 T. L. B. 009. 

217. Add. Annotation : — Refd. Sheppy Glue & 
Chemical Works v. Medway River Con- 
servators (1920), 24 L. G. R. 457, 

220. Add. Annotation Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83. 

223. Add. Annotation : — Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1920), 135 L. T. 

227a. Several sub-sales.] — Defts. sold skins 

to pltfs., who resold to a sub-vendee. That 
sub- vendee sold to a second sub-vendee, 
who sold one of the skins, wliich hod been 
made into the collar of a fur coat, to a third 
sub- vendee. The third sub-vendee sold to 
a woman who wore the coat & developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, &c there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 


supplier, the third sub-vendee. The third 
sub-vendee defended the action, & in so 
doing acted reasonably ; but in the result 
the ultimate purchaser recovered damages & 
costs against him. The third sub-vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub- vendee, & 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also paid. The firat sub-vendee 
claimed against pltfs., who, after taking 
advice, occasioning further costa, paid. 
Pltfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, Sc the costs of the inter- 
mediate actions : — Held : pltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
parties to each of the^ contracts along the 
line ; jdtfs.’ damages should include (1 ) the 
damages recovered by the ultimate purchaser, 

(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended. Sc 

(3) the costs of the intermediate actions, in 
so far as they were re.’isonably incurred. — 
Kasler Sc Cohen v. Slavouski, [1928] 1 
K.B.78; 90 L. J.K.B. 850; 137 L. T. 041 ; 
svhscqueni proceedmgfff stih nom. Slavonbki 
V. La Pelleterie dk Roubaix Societe 
Anonyme (1027), 137 L. T. 645. 

236a. Costs awarded In previous proceedings, 

but not recovered.] — Pltfs. sought to recover 
from (lefts., as sj^ecial damage, tlie costs 
which they themselves had incurred in 
previous litigation in which they were defts, 
Pltfs. in the present action sent a motor loiTy 
to be overhauled by defts. The repairs wore 
carried out & the lorr^^ was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off Sc damaged the van of pi If. in the previous 
litigation, who broiight an action in the 
county ct. to recover damages against present 
pltfs. Ho won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw & unable to pay tlio costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract Sc 
negligence, Sc a common jury found in pltfs.* 
favour. After argument as to the right of 
pltfs. to recover as special damage against 
defts., on account of their broach of contract 
Sc negligence, the costs of all previous 
litigation ; — Held : such damage was not 


for personal injiirieH arising fror 
negrli&on(5e : — Held : the items whiel 
fthoiiM so lo make up pltf.’a damatfo 
were {inlcr alia) medioal & hospita 
blllH. — CoHonovE V. Cana PI Ai 
Natiovai, UAiLWAY-i, [1023] 4 D. L. H 
818 ; 3 W. W. 11. 11.V2.--CAN. 

k(p, 108) Si. Oi 

wife.] — 8^ bis wife brought an a( 3 tioi 
against deft, for darnapres for peiaoua 
injurioH. Deft, woa found guilty o 
negligoiice, but t,he action by S. wu 
dlamisBed on account of contributor 
negligence. The ct, awarded damage 


to the wife against deft. It was 
sought to give in cvidcrioe the wife's 
medical & hospital bills : — Held : the 
bills had been contracted by the wife 
as her husbaud’s agent & were his 
liability alone. — S coblk v. Wooi>- 
WAUD, [1924] 1 W. W. R. 1040.— can. 

r (p. 108) 1. Injury to chatlcl — 

CohIs of repairs — <& depreciation .] — 
IleM: recoverable. — Walter v. 

Seipel. 119271 2 D. L. R. 1005 ; (19271 
1 W. W. R. 907 21 Sosk. L. R. 452.-- 

CAN. 


PART 111. SECT. 4, SUB-SECT. 2. 

209 V. .] — Solr. 8c client costs 

Incurred bv the driver of a motor car 
In succesafully defending an action 
brought against him by a passenger 
in another oar with which his car had 
collided cannot be recovered by him 
in an action for negligence brought 
against the driver of the other car. — 
liONDOX GUARA.NTEE & ACCJJUEXT Co., 
Ltd. V. Gibson, [19281 3 D. h. R. GIO ; 
11928) 2 W. W. R. 532 ; 23 Alta. L. U. 
518.— CAN. 
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Vd. XVn. — ^Damages. Cases 285a— 841, 


too remote. — ^Britannia Hygienic Laundry 
C o. V. Thornycroft & Co. (1925), 94 L. J. 

K. B. 858 ; 41 T. L. B. 607 ; on appeal, 95 

L. .T. K. B. 237; 135 L. T. 83; 42 T. L. B. 
198. 

287* Add, Annotations: — Consd. Harnett v. Bond, 
[19241 2 K. B. 617. Apld, Bra-dstreets 
British, Ltd. v. Mitchell (1932). 48 T. L. B. 
670, Held. Ham brook v, Stokes (1924), 41 
T. L. B. 125 ; Tournier v. National Provincial 
& Union Bank of England, [1924] 1 K. B. 
461 ; Britannia Hygienic Laundry Co. v, 
Thornycroft (1926), 135 L. T. 83 ; Singleton 
Abbey (Owners) v. Paludina (Owners), The 
Paludina (1926), 96 L. J. P. 135 ; The Edison 
(1932), 147 L. T. 141. 

237a, .] — contract between a mercantile 

inquiry agency, which furnishes reports on 
the hnancial stability of companies, firms, & 
persons engaged in trade, & a trading co., 
providing that all information furnished by 
the agency to its subscriber, the trading co., 
is supplied in strict confidence for the ex- 
clusive use of tlie subscriber in the sub- 
scriber’s business, & that the subscriber shall 
indemnify the agency in respect of any loss 
or damage which it may suffer or incur from 
the breach by the subscriber of any of the 
conditions of the contract, is not void as 
being against public policy on the ground 
that the fundamental element of the contract 
is the desire on the i)art of the agency to 
protect itself against the risk of actions for 
libel resulting from reports issued by it to 
subscribers. If, however, a subscriber does 
disclose information supplied by the agency 
with the result that the agency has to pay 
to a tliird party damages for a libel on that 
third party contained in the information in 
question, no spCHjial damage being suffered 
by the tliii'd party, the only damages recover- 


able by the agency from the subscriber in an 
action for breach of contract are nominal 
‘ damages, the cav^a causana of the liability 
to pay damages being the unlawful act of the 
agency in publishing a libel & the disclosure 
by the subscriber being only the causa sine 
qua non, — Bradstreets British, Ltd. v, 
Mitchell (1932), 48 T. L. B. 670. 

260a. S, P, Harrison v, McSheehan, [1885] W. N. 
207. 

265. Add. Annotations : — Reid. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83; Dee Conservancy Board v, McConnell, 
[1928J 2 K. B. 159. 

268. Add. Annotations : — Consd. Addie B. &; Sons 
(Collieries) v, Dumbreck, [1920] A. C. 358. 
Held. Sutcliffe v. Clients Investment Co., 
[1024] 2 K. B. 746 ; Compania Mcxicana De 
Petroleo El Aguila v, Essex Transport & 
Trading Co. (1929), 141 L. T. 106. 

279. Add. Annotations : — Retd. Noble v. Harrison, 
[1026] 2 K. B. .332 : Smith v. G, W. By. 
(1926), 135 L. T. 112 ; Pontardawo Rural 
Council V. Moore-Gwyn, [1920] 1 Oh. 056. 

280, A dd, A nnoiaiion : — Ref d. Canadian Pacific 
By. V, Kelvin Shipping Co. (1927), 1,38 L. T. 
369 ; The Edison (1032), 147 L. T. 141. 

282. Add, Annotations: — As to (1) Distd. Martin 
V. Bianborough (1924), 41 T. L. R. 1. Reid. 
Gayler Pope v. Davies, [1924] 2 K. B. 75. 

284. Add. Annoiaiion : — Reid. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 081. 

288. Add. Annotations : — Consd. The St. Nicolai 
(1925), 133 L. T. 640. Distd. G. W. By. v. 
S.S. Mostyn, [1928] A. C. 57. Reid. British- 
American Tobacco (” 0 . v. Jones (1925), 134 
L. T. 405 ; Witham Outfall Board v. Boston 
Corpn. (1926), 136 L. T. 756. Reid. Doe 
Conservancy Board v. McConnell, [1928] 2 
K. B. 159. 


Part IV. — Aggravation and Mitigation. 


290. Atfrf. Annotation : — Refd. Martin v. Stout, 
[1025] A. C. 350. 

298. Add. Anyiolaiion : — Reid. Cohen v. Sellar, 
11026] 1 K. B. 536. 

301. Add. Ayinoiations : — Consd. Biley v. Brown 
(1029), 08 L. J. K. B. 739. Reid. Cohen r. 
Sellar, [1026] 1 K. B. 636. 

302, Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

304. Add. Annotatio7i8 : — Reid. Curtis Moffat, Ltd. 
Wheeler, [1920] 2 Ch. 221; Barnes v. 


Cadogan Developments, Ltd., [1930] 1 Cli. 
479. 

327. Add. Annotation : — Reid. Bell v. Lever Bros., 
Ltd, (1931), 146 L. T. 258. 

330. Add. Annotation: — Reid. Hobbs v. llnling, 
IJobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

341. Add. Anyiotation s Ellis’ Trustee v. 

Dixoii-Jobnson (1924), 131 L. T, 652; 

Martin v. Stout, [1925] A. 0. 350; Never- 
Stop By. (Wembley) v. British Empire Ex- 
hibition (1024) IncorporatKid, [1026] Cb. 877. 


PART IV. SECT. 1 SUB-SECT. 2. 

d i. Tvt-'spass — con- 

duct ], — An appeal from a judgment 
wheivby pltf., in an fu'tl»)n tor trespass, 
was awarded vindictive damagos in 
addition to special damages : — Held : in 
view of deft. ’8 persistonoe in trespassing 
In dotlance of |>ltf.*s ronnests to desist. 
Ills violent & abusive conduct towards 
pltf., & the partlenJarly injurious & 
malicious manner In which certain of 
the trespasses wore committed, the 
allowance of vindictive damages was 
justlMed A' the amount thereof should 
not bo roducod.— S pencek v. Gra.vt, 
11928] I D. L. n. 820; [19281 I W. W. R. 
190 ; 22 Sasli. L. U. 3«5.~-CAN. 

d ii. Violent behaviour .] — 

A city oorptt., ooastruoting a iewor, 


expropriated an easement over pltf.'s 
land for that purpose. Deft, con- 
tracted with the corpn. to construct 
that part of tho sewer which ran 
through pltf.’s land. In performlDK 
his contract, deft, did not contlno 
himself to that part of the land which 
was subject to the easement, but unlaw- 
fully cut down trees & deposited sand 
& silt upon the land outside the part 
subject to tho easement, & thereby 
depreciated tho value of the land : — 
Hfld : tho amount of damages In such 
an action os this may be Indettnftely 
enhanced by evidence of violent & 
arrogant conduct on the part of deft. — 
Pafpard V. Cavotti, 11929) 1 D. L. U. 
Ill ; 03 0. L. R. 171.— CAN, 
d ill. High-handed be- 

haviour ,] — ^In an aotiou for damages 


for trespass founded on the wrongful 
sclzui'o of a motor oar which pltf. had 
bought from deft, under a conditional- 
sale agriwincnt : — Held : because of 
the high-handed conduct of deft, 
which Injured ^jltf.’e feelings, tho trial 
judge was jiihtifled in awarding 
exemplary damages. — GBri-TiTHS v. 
KonDYCR Motors, Ltd., [19301 2 
W. W. H. 698 ; 4 D. L. R. 461 ; 43 
B. C. R, n9.-~-CAN. 

PART IV. SECT. 2, SUB-SECT. 1,— B. 

341 X. .1 — Canadian Flexible 

Skate Co., Ltd. v. Monarch Brass 
MAXU i^'ACTURiNa Co., Ltd.. 119261 2 
D. L. R. 387 ; 66 O. L. R. 362.— CAN. 

341 xi. .] — MoKenny V. Drum- 
mond & DvoRErrsKY (1920), 29 W. A. 
L. R. 6.— AUS. 



Cases 34^898. 


English and Empike Digest Supplement. 


842. Add* Annotation ;~^oii8d* Banco de Portugal 
V. Waterlow & Sons, Ltd* (1931), 47 T. L. R, 
350. 

343. Add, AnnotcUiona : — Consd* Banco de Portu- 
gal y, Waterlow & Sons, Ltd. (1931), 47 
T. L. R. 369. Held* Finlay v, N. V. Kwik 
Hoo Tong Handel Maatsoiiappij, [1928] 2 


347a. — ;; — .] — ^Pltf.*8 duty to minimise damage is 
limited to doing what is reasonable in all the 
facts of the case, the onus of showing a breach 
of that duty being on deft. — ^Finlay (James) 
& Co. V. N, V. Kwxk Hoo Tong Handel 
Maatschappij, [1928] 2 K. B. 604; 07 

L. J. K. B. 817 ; 139 L. T. 682 ? 44 T. L. R. 
043 ; 72 Sol. Jo. 468 ; 17 Asp. M. L. 0. 566 ; 
affd., [1929] 1 K. B. 400, C. A. 

Annolutions : — Refd. Foscolo Mango & Co. v. Stag Line. 
Ltd., 11931 ] 2 K. B. 48 ; Banco de Portugal v. Waterlow & 
Sons, Ltd. (1932), 18 T. L. It. 404 ; Tho Edison (1932), 
147 L. T. 141. 


349. Add* Annotation .'-—Retd* Banco de Portugal 
V* Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

350a. Contract of employment for fixed period — 
Voluntary liquidation of employer before end 
of period.] — He Obamophonb Records, Ltd. 
(1930), 69 L. Jo. 201 ; 169 L. T. Jo. 193 ; 
[1930] W. N. 42. 

851. Add, Annotation Finlay v. N. V. 

Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K. B. 604. 

362. Add. Annotation : — ^Refd. Martin v. Stout, 
[1925] A. 0. 369. 

886. Add. Annotation : — Refd. Emis* Trustee v, 
Bixon-Johnson (1924), 131 L. T. 662. 

376. Add, Annotation : — As to (1) Apprvd. Hobbs 
V. Tinling, Hobbs v, Nottingham Journal, 
[1929] 2 K. B. 1. 

377. Add, Annotation : — Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 


Part V. — Measure 

391. Add, Annotation: — Apld. Kaye Steam Navi- 
gation Co. V. Barnett, Ltd, (1932), 48 T. L, R. 

440. 

393. For the cross-reference following this case, 

“As to interest under Civil Procedure Act, 


of Damages. 

1833 (c. 42), s. 28, & damages in lieu of such 
interest.] — See Money &, Money Lending,’* 
read “ As to interest under Civil Procedure Act, 
1833 (c. 42), 8. 28, & damages in lieu of such 
interest, see Money & Money-Lending.” 


352 i. Sale of goods — Kcfiisal to\ 
accept .] — Unless a purchaser has by 
tho contract of sale a right to rcpudlalo, 
he cannot repudiate tho sale. If he 
does so, the vendor may sue the pur- 
chaser for the price, or re-sell the 
article ; & Jf by such sale he incurs 
a loss, then tho purchaser must make 
it good. But the vendor must take 
into conaidt^raiion such payments as 
tho purchaser may have made on 
account. — F ostku v. Hkintzman & 
Oo., (19233 4 D. L. B. 1G6.— CAN. 

352 ii. .] — Bkadlky v. 

Bailiot & Jasperson, [192.3] 2 D. L. R. 
504 ; 52 O. L. R. 439 —CAN. 

354 i. Anticipatory breach .] — 

Where there had been a breach of 
contract by defts . : — Held : pltfs. 
were entitled to uomlnal damages oolv. 
a.s when pltfb. found that defts, would 
not carry out the contract, they should 
have gone Into tho market & done the 
best they could with a similar con- 
tract. — Campukix V. Mahlkr (1919), 
43 O. L. K. 395 ; 14 O. W. N, 348 ; 
affd. 15 O. \V. N. 339.— CAN. 

sm. Trouble <t> risk aHending 

performance of contract .] — In allowing^ 
damages for wrongful repudiation of a* 
contract to aeo4;pt delivery of poles not 
yet cut : — HeUi : there should he taken 
into oousidf mtioD the risks of dis- 
appointment & difficulty lu cutting 
& delivery that might arise from un- 
expected sources : & an allowance In 
reduction of damages should he machi 
for the release from tho care, trouble & 
risk attending a full execution of the 
contract. — Connors v. McGregor, 
(19211 2 D. L. R. 2 W. W. R. 
294 ; 21) Alt^i. L. R. 289.— CAN, 

PART IV. SECT. 2, SUB-SECT. 2. 

864 iv. To assault .] — On 

appeal from a ludgment for pltf. In on 
netion for awsault the damages were 
reduced to SiIO, the assault ha\^ing 
been merely a tAscluiical one, which 
apparently had been courted by pltf. 
with a view to an action for damages. — 
IIopoKiNSON V. Martin, 11928] 3 
W. W. It. 7G3.— CAN. 

J, Continuing contract with 

doctor ,] — ^Whero a person has a contract 
with a doctor whereunder he is entitled 
to the doctor's services when they are 


ronuired as a result of disease, accident 
or other causes, he cannot, in an action 
for damages for personal injuries, 
recover as damagi'S the amount which 
such services would have cost had ho 
not onterud into such contract. — 
TAYT.OR V. Turner, 11925] 8 D. L. R. 
574 ; (19251 2 W. W. R. 490.— CAN. 

PART IV. SECT. 8. 

ai. Conversion — Onus of proof,] 

— Where it was found that there was 
no authority iu deft, bank to sell 
shares pledgi^d as collateral seenriiy 
without Judicial process : — HeUi : as 
to damages, the burden was on tho 
bank to show it got full value for 
tho shares. — Georgeson v, I)o.minton 
Bank, (1924J 3 1). L. K. 607; 2 W. 
W. li, 931.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

380 xl, .} — In cm action for 

damages for Imjach of contract, the 
measure of damage is the ostiiuated 
loss directly & naturally resulting 
from tho broach thereof. — Hatfikup 
A: Co. r. Cronkuite (1922), 60 N. B. R. 
456.™ CAN. 

380 xii. .1 — In action for 

damages for non-acceptance of goods, 
tho mcasunr of damages is the esti- 
mated loss directly & naturally re- 
sulting in the ordinary ooiirse of eVeuts 
from tho buyer's breach of contract. — 
Record Foundry & Machine Oo. v, 
Oaiison, (19231 2 D. L. R. 142; 60 
N. B, It. 110.- CAN, 

380 xiii. Ooods manufactured or 

partly manufactured,] — In respect of 

f roods manufa<5tured or partly manu- 
actured & ready or partly ready for 
delivery, before defts. repudiated tbeir 
contract : — Held : pltfs. were entitled 
to recover, as damages for breach of 
contract, a sum equed to the contract 
price of the flnisbed or partly finished 
goods, loss their value at tho time of 
or within a reasonable time of the 
breach. — H amilton Gear & Machine 
Co, V. Lewis Brothers, [19241 3 
D. L. R. 367 ; 64 O. L. R. 686.— CAN. 

380 adv, .1 — In an action for 

n^llgence cansing damage to goods 
the measure of damages Is the deprecia- 
tion in the value of the goods ae the 
result of the acxddont.— O opley v, 

10 


Fineelstkin, [1928] 3 D. L. R. 671 ; 
(19281 3 W. W. R, 89.— CAN. 


sn. Consignmmt of wheat for sale — 
Failure to — Where grain Is con- 

signed for sale & the conslgufie is in- 
structed to sell it OH soon us it is un- 
loaded, if the price be then a certain 
figure or better, but he neglects to 
carry out such instnictioQB, tho con- 
signor is entitled In damages to the 
difference between the price at the 
time of unloading & the low'cr price on 
the day wlien he learns that the grain 
has not been sold, even though be does 
not. immediately notify the consignee 
that his iuHtJTictions have not been 
carrlefi out. — Para Die v. Federal 
Grain Co.. Ltd., [192.5] 2 W. W. R. 
16t.~CAN. 


sw. Agreement to exchange it sed 
timber beHhs — Loss of profits— Sub- 
stantial damages .] — Knox & Lewis 
v.Hall, (I927J2D.L. R. 1128; fl927J 
3 W. W. H. 27 ; 38 B. C. R, 348 ; rersd, 
siLh vom. Hall v, Knox, [19281 1 
D.L. L*. 193; (1928 J S. C. R. 87.— CAN. 


»b. Agrecftnmt to pay for mineral 
claim it keep up assessment work — 
Claim allou)ed (o lapse. \—Held : the 
measure of damages was the value, if 
any, of tho property lost. — M i'Ges v, 
Clarke, [19271 1 W. W. R. 693 ; 38 
B. C. R. 165.— CAN. 


sd. Wrongful eviction of lessee ,] — In 
regard to damages recoverable by a 
wrongfully evicted lessee, the case Is 
governed by the general rule applicable 
to all brcachoa of contract, namely, 
that the party wronged is, so far as 
money can do it, to do placed in the 
same situation, with respect to 
damages, oe if the contract had been 
Tierformed. Compensation to the 
lessee will not be confined to the value 
of tho unexpired term, but will include 
all loss naturally resulting from the 
eviot.lon.-*-HAA.oK v. Martin, [1927] 8 
D. L. R. 19; [19271 S. O. R. 413,— 
CAN. 


■f. Lextse of racehorse to trainer for 
specified period — Owner taking horse 
away before expiration of period — Loss 
of prospective wirmings rtooverable*}— 
Howe v. Tebft (1927), 27 8, R. 
N. S. W. 301 ; 44 N. S. W. W, N, 102. 
— AUS. 


•g. Measure selected by plaintiff *] — 



VoL Zyn.— Damaces. Caaea 898a— ^6. 


898a* Agreement to pay debt into bank— *Subse- 
quent issue of bankruptcy notice by creditor.] — 

VANBERGEN V. ST. EDMUNDS PROPERTIES, 

Ltd., [19321 W. N. 261 ; 174 L. T. Jo. 426 ; 
74 L. Jo. 423. 

408a. Option to purchase — Prodt on resale lost by 
improper withdrawal.] — Pltf., having « an 
option from deft, to purchase a freehold 
house for £4,000, agreed .to sell the property 
to S. for £4,500, & then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft, had sold the property to B. for 
£4,000 : — ‘Held : as specific peirformance of the 
contract was imposkble by reason of deft.’s 
own act, pltf. was entitled to recover fi*om 
deft, as damages £500, the difference between 
the price at which the property was offered to 
pltf. & that at which pltf. contracted to sell 
it.— Gofftn V , Houldeb (1920), 90 L. J. Ch. 
488; 124L.T. 145. 

411a. Contract to print bank-notes — Unauthorised 
use of plates.] — film of printers employed 
by the Bank of Portugal to print a series of 
hank notes known as Vasco da Gama 600 
escudo notes delivered to the Bank 600,000 
notes which were put into ciiculation in 
Portugal. Subsequently, in breach of their 
contract of employment, the printers de- 
livered to one M., the bead of a band of 
criminals, 680,000 notes of the same type, 
printed from the original plates or from plates 
made from the same die, in the belief that he 
had the authority of the Bank. M. & his 
associates introduced these false notes into 
Portugal & put a large muuber of them into 
circulation. The Bank on discovering that 
unauthorised notes were in circulation issued 
notices withdrawing the wh(jle of this issue 
of Vasco da Gama notes & undertaking, 
within a limited time, to exchange aU notes 
of this type presented to the Bank for other 
notes. The Bank had an exclusive licence 
to issue bank notes as legal tender in Portugal, 
but the amount of the notes to be issued was 
controlled by law. At all material times the 
currency wa^ inconvertible. In an action 
by the Bank against the printers for breach 
of contract defts. maintained (a) that the 
loss suffered by the Bank was due to their 


own voluntary action in paying the un- 
authorised notes ; (5) that the loss to the 
Bank was limited to the cost of printing & 
paper in regard to the new issue : — Held : 
(1) the loss arose naturally from the breach 
of contract; (2) the proper measure of 
damages was the exchange value expressed 
in sterling of the genuine currency given in 
exchange for the spurious notes, together 
with the cost of printing the genuine notes 
withdrawn. — Banco de Portugal v. Water 
LOW & Sons, Ltd., Wateri^ow & Sons, 
Ltd. r. Banco de Portugal, [1932] A. C. 
462 ; 101 L. J. K. B. 417 ; 147 L. T. 101 ; 
48 T. L. R. 404 ; 76 Sol. Jo. 327, H. L. 

Annotation! — Confid. The Ediaon (1032), 147 L. T. 141. 

412a. Continuation of contract depending on third 
party.] — Lefts, agreed in writing to purchase 
from pltfs. all the stores that they required 
in the United Kingdom for their vessels, 
pltfs.* profits on the net price invoiced by the 
manufacturers to pltfs. to be discussed every 
six months, &. the agreement was to remain 
in force as long as another agreement between 
a third co. Sc defts. continued. This other 
agreement had been previously made on the 
same day, but it was not si^ed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
made. After observing the agreement with 
pltfs. for five months defts. repudiated it : — 
Held : as the continuation of the agreement 
between pltfs. Sc defts. for more than six 
months depended on the volition of a third 
party. Sc as the agreement contained nothing 
to prevent defts. from buying tlieir stores 
. outside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 
period of one month. — E%-anc(>Bhitish Snip 
Storpj Co., Ltd. v, Compagnib des Ceiak- 
GEURS Fuan('aise (1926), 42 T, L, R. 735. 

413. Add. A7i7fOfalio7is : — Refd. Watt v. Longsdon 
(1939), 98 L. J. K. B. 711 ; Tolley v. Fry 
(J. S.) & Sons, Ltd., [1930] 1 K. B. 467. 

418. Add. AnnotatioTis :-~A8 io (1) Apld. Smiths. 
Scliilling, [1928] 1 K. B. 429. As to (2) Refd. 
Ma];tin v. Benson, [1927] 1 K. 771. 


Part VI. — Liquidated 

424. Add. Annotations : — Generally, Refd. Admir- 
alty Comrs. V. S.S. Chekiang, [1926] A. C. 637. 
Generally, Refd. Widues Foundry (1926), 
Ltd. V. Cellulose Acetate Silk Co. (1931), 47 
T. L. R. 481. 


Damages or Penalty. 

426. Add. Amiotation: — As to (2) Consd. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L, R. 373. 

426. Add. Annotations :--A8 to (1) Apld. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 


Burkabu & Ck)., Ltd. v. Wahlen 
(1928). 28 8. R. N. S. W. 607 ; 46 
N.S.W.W.N. 201.— AUS. 

■h. Breach of contract to eummcT' 
fatlaw.} — A lessee under a crop-pay- 
ment lease broke bis ooyenant to 
summerfallow. Tbo lessor, who had 
the work done at his own expense, 
contended that the delay In doing it 
would reduce Ine crops to be mwu 
claimed datnagos on that head : — 
lliM: since it was Impossible to say 
with any degree of certainty that the 
crops In the subsequent years would 
be loss than they would have been had 
deft, pmrfonned his covenant, such 
damagofi could not he awarded. — 
UaLUU V. Tobkeiaon. L1930J 3 

W. W. R. 26 ; 4 D. L, R. 1032.-^AN. 


PART V. SECT, t, SUB-SECT. 2. 

414 U, Bevsd. on other grounds, 
h R. 15 K. B. 11 ; [19073 A. O. 454. 

414 vlii. .1 — Paffard v. Cavotti, 

1929] 1 D. L. li 111 ; 63 O. L. li. 171. 
-CAN. 


PART VI. SECT. 1* SUB-SECT. 2. 

424 vii. .1— A rate of damages 

provided for in a contract between a 
co-oiK'ratJve co, Sr a grower of fruits & 
Vi^tables, under which the latter 
agreed to deliver all his products to 
the CO. to be marketed by it, for the 
bivach thereof : — HeUi : to bo liqui- 
dated damages & not a penalty. — 
ASSOOUTBD GROWBIW OF BRIITSB 

OoLOWBiA, Ltd. v. British Columbia 
Fruit Land, Ltd.. [1926] l D. L. R. 

11 


871 ; 11925) 1 W. W. H. 505 ; U 
B. C. R. 633.— CAN. 

424 vlii. .] — A contract between 

pltfs. & deft, provided that should deft, 
foil to deliver to pltfs. all tho wheat 
covered by the contract, he W(uild pay 
to pltfs. as liquidated damages 25 cents 
por bushel for all wheat which he 
should hove failed to deliver : — Held : 
the 25 cents per bushel was not a 
Tjenalty but iiquidated damagoa. — 
Saskatchewan Co-opkrativk wheat 
Producer^ Ltd. v. Zurowski (Saak.), 
[1926] 3 D. L. R. 810; [1920J 2 

W. W. R. 604.— CAN, 

424 ix. .]— Bouoaut Bat Co., 

*Ltd. V. Thb Commonwealth, [1927] 
Aig^ b* K ^15‘ — ^AUS. 
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Sflk Co. (1931), 47 T. L. B. 481. Aa to (2) 
Apld. English Hop Growers v. Dering, [1928] 
2 K. B. 174. 

426a. .] — Deft, was a member of pltf. society, 

which was formed to organise th« marketing 
of home-grown hops by their sale through pltfs., 
A by a written agi*eement deft, undertook 
to deliver to pltfs. all hops grown or produced 
by him in 1026 on certain land. The agree- 
ment also provided that if deft, failed to 
deliver to pltfs. the hops or disposed of them 
otherwise than through pltfs., he would pay 
to pltfs. as & for liquidated damages £100 per 
acre or proportionately on a less acreage : — 
Held: as a breach of the ap^ment might 
occasion serious damage which it might be 
difficult to value exactly or ascertain before- 
hand, the sum fixed by the parties as a pre- 
estimate of the damage, namely, £100 per 
acre, was not a penalty but liquidated 
damages. — English Hop Growers v. Der- 
ing, [1928] 2 K. B. 174 ; 97 L. J. K. B. 669 ; 
139 L. T. 76 ; 44 T. L. R. 443. 0. A. 

426b. .] — A contract entered into by pltfs. for 

the manufacture, delivery & erection of an 
acetone recovery plant for defts. to be used 
by defts. in the process of manufacturing 
artificial silk, provided that the plant should 
be delivered & erected in 18 working weeks 
from the receipt of final appi*oval of the 
drawings. The contract stipiilated by clause 
10 that : “If this period of 18 working 
weeks is exceeded you (pltfs.) to pay by 
way of penalty the sum of £20 per working 
week you exceed tlie 18 weeks. . . There 
was a delay of 30 weeks by pltfs. in delivering 
& erecting the recovery plant ; & in an 

action by them claiming the agreed price 
defts. counterclaimed for damages for delay, 
the actual loss which they suffered having 
considerably exceeded the “ penalty “ of 
£20 for each of the 30 weeks : — Held : the 
sum of £20 a week was agreed damages & 
was the only sum that defts. were entitled to 
i*ecover. — Cellulose Acetai'E Silk Co., 
Ltd. v. Widnf:s Foundry (1926), Ltd. (1932) ; 
101 L, J. K. B. 694 ; 147 L. T. 401 ; 48 T. L. R. 
.695, H. L. ; affg,, S. C. sub nom, Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co., Ltd., [1931] 2 K. B. 393, C. A. 

455. Add. Annotation : — Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

461. Add. Aymoiaiions : — Consd. Widnes Foundry 
(1925), Ltd. V. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 373. Refd. English Hop 
Growers v. Dcring, [1928] 2 K. B. 174. 

483, Add. Annotation : — Refd. Widnes Foundry ^ 


(1926), Ltd. V. Celluloso Acetate Silk Co. 
(1931), 47 T. L. R. 373. 

Wla Add. Annotation: — FoUd. Lock v. Bell, 
[1931] 1 Ch. 36. 

4S7a. •] — By a contract dated 

Oct. 19, 1928, pltf. agreed to sell to deft, all 
her right, title, & interest in a licensed house 
known as T. of which she was the licensee. 
The contract provided that the purchase- 
money should be paid “on or about 
Nov. 10, 1928, & that deft, should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of the 
agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 
deft, had given to the brewers who were the 
freeholders of T. references which they had 
accepted by Oct. 10. He went to the magis- 
trates* clerk &> signed the ordinary notices on 
reference to a request for a temporary transfer 
on Nov. 10, & for full transfer on Dec. 8. At 
least a week before Nov. 10 deft, knew that 
he would be unable to complete the purchase 
of T. unless he could raise a loan. His 
brokers acting in the matter sent him a 
notice to attend on Nov. 10. He did so, & 
first saw the brewers, telling them that he 
could not complete, & that the notice of 
application for transfer would have to be 
withdrawn & another one given. He then 
arranged with pltf. that completion should 
take place on l)cc. 8 Deft., however, did 
not attend to complete. On Dec. 22 deft, 
stated that he would complete on Jan. 30. 
In an action by pltf. for a declaration that 
the contract had been rescinded the deposit 
of £120 forfeited, & for damages : — Held : 
under the terms of the contract, the sum of 
£200 damages was in the nature of a penalty, 
& therefore not recoverable. — Lock v. Bell, 
[1931] 1 Ch. 35; 100 L. J. Ch. 22; 144 
L. T. 108. 

506. Citation : — For “ on appeal ” read “ suhse- 
queni proceedings.'^ 

Annotation : — Delete ' Ocnerally, Mentd. lie Hall (ISGl), 

11 L. T. 579.” 

527a. Covenant to pay excess over given amount — 
Penalty.] — A covenant by deft, that the debts 
of a ceita.in firm into which pltf, was about to 
be admitted as partner did not exceed a 
specific sum, & that if they did deft, would 
pay on demand of the pltf. the sum by which 
the debts might exceed the specific amount ; 
— Held: (1) to be a covenant for an un- 
liquidated sum ; (2) it was properly left to 
the jury to say what loss pltf. had sustained 
by a breach of the covenant by deft. — 


PART VI. SECT. 1, SUB-SECT. 3. 

442 L Onus of dxsjiroof.] 

— If the sum mentionod in a bond la 
expressed to be a penaltjr, the onus of 
showing that it was Intended as liqui- 
dated damages Is on the person assert- 
ing It. — R , (A.-O. OF Canada) v. 
London Ouakantee & Accident Co., 
Ltd., 119201 2 VV, W. K.,S3.-~CAN. 

448 iii. .] — Where a sum 

is stipulated to be paid os liquidated 
(lainageH, Sc is payable, not on the 
happening of a single event, but of 
one or more of a number of events, 
some of which might result in incon* 
flldcruble damage, the ct. may decline 
to construe the words " liquidated 
damages ” according to their ordinary . 
meaning & may ti-eat such a sum as a 
penalty. — Shatilla v, Fkinbtein, 


11923)3 D.L. R. 1035; 16 Sask. L. R. 
454 ; [1923] 1 W. \V. R. 1474.— CAN. 

453 iv. . ] — TJeld : having 

regard to the language in a clause of a 
contract of scrvico, fixing a sum as 
liquidated damages for violation by 
deft, of any or all of the provisions of 
the contract, the sum fixed was not 
in the nature of a penalty. — Domi- 
nion Art Co.. Ltd. v. MUBi*nY (1923). 
64 0. L. R. 332.— CAN. 

PART VI. SECT. 1, SUB-SECT. 6. 

471 ii. .j — The sum 

mentioned in a bond given under 
Canada Grain Act by one licensed to 
operate a country elevator: — Held: 
to be a penalty & only recoverable to 
the extent of the actual loss shown, 

12 


thei’C being no evidence to show it 
was intended us liquidated damages. 
& because the conditions of the bond 
consisted In the performance of many 
acts, some of whlob might be of gieat 
Sc others of trilling importance. — R. 
(A.-0. OF Canada) v. London Gua- 
rantee Sc Acctdknt Co., Ltd., [19203 
2 VV. VV. R. 83— CAN. 

1 i. .]— ItYiTED V . Georges, 

[1930J 8 D. L, R. 004.— CAN. 


PART VI. SECT. 1. SUB-SECT. 6. 

p 1 . JgreArment frrr shttre of profits 

under option — Failure to lake up option 
— Liquidaied daniaoes .] — Kennedy v. 
Harris (1912). 23 O. W. E. 179; 
4 O. W. N. 183 ; 7 D. L. R. 291.— 
CAN, 



Vol. ZVn.— Damages. Cases 5S7a-6U. 


WALKEai V, Broaphurst (1863), 8 Exoli. 
889 ; 23 L. J. Ex. 71. 

Anmtaiion .*■ -Oonsd. Johnson v. Diamond (1855), 11 HIxoh. 
73. 

542. Add, Annotation : — Refd. Widnes Foundry 
Q925), Ltd. V. Cellulose Acetate Silk Co., 
Ltd. (1931), 47 T. L. K. 373. 


648. Add, Annotation : — ^Refd. Widnes Foundry 
(1926), Ltd. V, Cellulose Acetate Silk Co., 
fl931], 2 K. B. 393. 

644. Add, Annotation: — Consd. Widnes Foundry 
(1925), Ltd. V, Cellulose Acetate Silk Co. 
(1931), 47 T. L. B. 373. 


Part VII. — Pleading, 

657. Add, Annotation: — Folld. Hinton v, Hinton 
& SpiUett (1930), 46 T. L. B. 685. 

557a. .] — In a divorce case, 

where co-resp. ha.s not appeared, where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has 
been served on the co-resp. — Hinton v, 
Hinton & Spillett (1930), 46 T. L. R. 685, 
C. A. 

574a. Contingent damages.] — When a 

verdict is found for deft, upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf., without the assent 
of deft. — Newton v, Harland (1840), 1 
Man. & G. 644 ; 1 Scott, N. R. 474 ; 2 Jur. 
350 ; 133 E. R. 490. 

576. After this case add “ In matrimonial 

causes .] — See Husband & Wife, No. 4677a.'* 

576a. Assessment by Court of Appeal — Case tried 
without jury.] — Reaney v. Co-operative 
Wholesale Society, Ltd., [1932] W. N. 78; 
73 L. Jo. 292 ; 173 L. T. Jo. 202, C. A. 

592a. .] — Where a jury has improperly 

awarded an annuity by way of damages 
instea<i of a lump sum the judge should 
redirect the jui‘y ; he has no power to enter 


Proof and Assessment. 

judgment for the capitalised amount of the 
annuity. — Fournier v. Canadian National 
Ry. Co., [1927] A. 0. 167 ; 05 L. J. P. C. 
177 ; 135 L. T. 609 ; 42 T. L. R. 629, P. 0. 
594. Add, Annotation : — Refd. Martin v. Stout, 
[1925] A. 0. 359. 

598. Annotation : — For “ Refd. S.S. Celia v. S.S. 
Volturno, [1021] 2 A. C. 544,*’ read “ Expld. 
S.S. Celia v. S.S. Volturno, [1921] 2 A. C. 
544.” 

599. Add, Annotation : — Expld. Banco de Portugal 
V, Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

601. Add, Annotation : — N.F. Peyrae v, Wilkinson, 
[1924] 2 K. B. 166. 

602. Add, Ahnotaiions Held, Ellis’ Trustee v, 
Dixon- Johnson, [1924] 2 Ch. 451 ; Banco de 
Portugal V, Waterlow & Sons, Ltd. (1931), 
47 T. L. R. 369. 

604. Add, Annotfitions : — Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451 ; Banco de 
Portugal V, Waterlow & Sons, Ltd. (1931), 
100 li. J. K, B. 465. Mentd* Richardson v, 
Richardson, [1927] P. 228. 

611. Add, Annotation : — Folld. Peyrae v, Wilkin- 
son, [1924] 2 K. B. 166. 


PART VI, SECT. 1, SUB-SECT. 7. 

529 iii. .]— J’Jtf. gave deft. 

the excluhivo agency for aix months 
for the sale of certain laud. Deft, 
eovonauted that If he failed to edect a 
sale of 1,000 acres in the first six 
months be would pay as liejuidated 
damuges an amount einml to $2 per 
acre for each acre of the 1,000 aci*cs 
luisold. Deft, failed to effect a sale: 
— JJcM : not a penally, but liquidated 
damages arising oi\ proof of failure to 
make the sales, without having to show 
actual loss. — N outukkn Trusts C<3. 
e. TUrmutssrx, 11924] 2 W. W. K. 
1015.-— CAN. 

529 iv. .] — Oliver v. 

Belie, [1931] 1 W. W. R. 24.— CAN. 


PART VII. SECT. 1. 


549 XV. . 1 — To recover 

spoolal damages, a pltf. must expressly 
claim them in JiJs pleadings &: pi‘ove 
them strictly at the trials — Carroll 

V, Baeil [1924] 2 D. L. R. 452 ; 1 

W. W. R. 1249 ; 18 Sask. L. R. 292. 
—CAN. 


649 xvi. S. P, Butt v, Oshawa 
CoBpN., Wilkinson v. Oshawa Cortn., 
[192«1 4 D. L. R. 1138 ; 50 O. L. R. 
520.— CAN. 


649 xvU. .] — In an action 

for breach of covenant by delaying 
the completion of a railway crossbtg, 
which alt(>rdo<l the best road to pltf.’s 
saw mill : — Held : evidence of special 
damage was not admissible, none being 
aJJegod In the doclartitiou. & pltf. not 
having notified dofts. at the time of tbo 
fact of his suffcrlttg the loss of profit, 
which constituted the oiJegod damages. 
—Shaver v. Great Western Ry. Co. 
(1867), 0 0. P. 331.— CAN. 


PART VII. SECT. 2. 

569 i. A fU'cssitu for proof of sperial 
danutue .] — On a claim for damages for 
p(U\s<Hial injuries, pltf. cannot claim 
for Hpt'cial damages for nursing where 
he fails to show that be has either 
paid or is under any legal obligation 
to pay for the nursing <ioue ; the fact 
that he InUuids to pay a suin to his 
nurse is not sufficient, — Carroll v, 
Barr. 119241 3 D. L. 11, 452 : 1 

W. W. 11. 1249 ; 18 Sask. L. H. 292. 

— CAN. 

0 1/ .] — CTa-uskn V. Cana- 

dian Tiairer & Lands, Ltd. (1925), 
35 B. C. R. 4G1,— CAN. 

PART VII. SECT. 3, SUB-SECT. 1. 

sa. Default judgment — Asaeasmeni by 
muster — No jurisdiction,] — l^iEi;soN & 
Pierson r. Lay, [19311 1 W. W’. K. 
398.— CAN. 

sb. Necessity for judgment .] — An 
asseesmont of damages should not bo 
ordtii'cd except under a judgment 
declaring the plaintiff entitled thereto. 

— Stone v. Vulcan Municipal 
Hospital District, [1930] 1 W. W. 11. 
839 ; 3 1). L. R. 210.— CAN. 

PART Vn, SECT. 8. SUB-SECT. 2. 

676 11. On same principles as 

Jury .] — In assessing damages agednst 
a member of the Wiurilpeg Gt'ain 
Exchange for wrongfully moslng out 
the account of a customer, a judge is 
not bound to take the highest peak as 
the raoa8Ui*e thereof, but may base his 
assessment upon the principal adopted 
by juries. — Nelson r, Baird Sc 
BoTTKRicr.L (1915). 30 W, L. R. 822 ; 
8 W. W, R. 144 ; 25 Man. L. R. 244.— 
CAN. 

679 Vi. .] — When the writ in 

an action, under Wrongs Act, 1916, 

13 


Part lit., has been endorsed for trla 
with a jury, sect. IC of that Act makes 
the jury tbo tribunal to assess the 
daiimgcs. If interlocutory Jiulgment 
be entered in default of appearance, 
Ord. XIIT., r. 5, docs not, in the absence 
of consent of the parties, enable the 
prothonotary to ascertain the damages. 
The deft, is entitlod to notice of the 
assessment of damages by the jury. — 
Walsh v. McMiciiael, [1928] V. L. II. 
34 5 ; [1928] Argus L. R. 195.— A US. 

PART VII. SECT. 3. SUB-SECT. 3.— B. 

608 i. Amount due in foreign currency 
— Jkttc of iudgment surd on ,] — Where 
deft, in a suit in Bombay contended 
that the rate of exchange should be 
that on the day on which the ct. 
pronounced judgment : — Held : the rat© 
to bo taken was that prevailing on the 
day judgment was given in the High 
Ct. in England, which gave pltf. the 
cause of action for tbo suit in Bombay. 
— MaDHAVJI VtSRAM V, RAAINIKLAL 
Vadilal (1921), I. L. R, 47 Bom. 
487.— IND. 

si. .) — Held : the rate for 

conversion of dividends parable in 
foreign currency ww the rate ruling 
on the date when each dividend became 
due. — T he Custodian v, Blucher, 
[1927] 3 D. L. R. 40; (1927) S. C. R. 
420.— CAN. 

603 iii. .] — In oases of 

breach of contract, the date on which 
the rate of exchange is to be taken for 
the purpose of converting one sot of 
currency Into another is the date on 
which under the agreement the monev 
was to be paid & on which a breach 
ocoorrod by its not being paid.— 
Shakool & Co. V. Finlay Fleming 
& Co. (1923), I. L. R. 1 Ran. 339.— 
IND. 
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612. For tbe existing parapaph in original yolume 
substitute the following paragraph : — 

.] — In an action in this country 

for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became due & pay» 
able, & not at the rate of exchange prevailing 
at the date of judgment. — Vbyram v. 
Wilkinson, [1924] 2 K. B. 166 ; 93 L. J. K. B. 
121 ; 130 L. T. 511. 

612a. .]-~Between 1903 & 1909 pltfs., 

Kussian subjects, effected with defts., an 
American insurance co. then having a branch 
in Bussia, insurances in the form of four 
endowment life policies & paid the premiums 
in Bussia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable ; — Held : judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became due. — 
Buerokr v. New York Life Assurance 
Co. (1927), 96 L. J. K. B. 930 ; 137 L. T. 
431 ; 43T. L. B. 601,C. A. 

Annotation : — ^Refd. Perry v. Equitable Life Assce. Society of 
U. S. A. (1929), 45 T. L. K. 4(58. 

613. CUatioyis Add ‘‘ 15 Asp. M. L. C. 670.^* 
Delete revag, S. C. sub nom: Dreyfus 
C o. v\ Atlantic Shipping Trading Co. 
(1921), 37 T. L. B. 417, C. A.” 

Ayinotaiiom : — Delete Mentd. Ozamikow 
V. Both, Schmidt (1922), 92 L. J. K. B. 81 ; 
Ford v. Compagnie Furness (France), [1922] 
2 K. B. 797 ; Pinnock v. Lewis & Peat, 
[1923] 1 K. B. 690.” 

614. Add. Annotation : — Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 L. T. 557. 


615. After this case add '' See^ alsot Iksttbanoe* 
Vol. XXIX., p. 389, No. 3104.^* 

618. Add. Vitations .-—93 L. J. Oh. 263 ; 180 
L. T. 109. 

Add. Annotations : — As to (1) Consd. Anderson 
V, Equitable life Assce. Soc. of United States 
(1926), 134 L. T. 557; Buerger v. New York 
Life Assce. (1927), 96 L. J. K. B. 930. Oene- 
rally, Refd. Ellis’ Trustee v. Dixon-JTohnson, 
[1924] 2 Ch. 451. 

625. Add. Annotations : — As to (1) Refd. Chapman 
V. Ellesmere (1932), 146 L. T. 638. As to (2) 
Refd. ToUey r. Fry J. S. & Sons (1929), 46 
T. L. B. 108. Generally, Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

625a. .] — Chapman v. Ellesmere 

(Lord), [1932] 2 K. B. 431. 

626. Add. Annotation : — Refd. The Koursk, [1924] 
P. 140 ; Pirie v. Richardson, [1927] 1 K. B. 448. 

631. Add, Annotation : — Refd. Chapman v. Elles- 
mere (1032), 48 T. L. B. 309. 

637. Add. Annotation : — Refd. Banco de Portugal 
* V. Waterlow & Sons, Ltd. (1932), 48 T. L. B. 

404. 

638. Add. Annotation : — Consd. The Koursk, [1924] 
P. 140. 

648. Add. Annotations : — Consd. Wing Lee v. Lew, 
[192.5] A. O. 810. Distd. Beaney v. Co- 
operative Wholesale Society, Ltd. (1032), 173 
L. T. Jo. 262. Refd. Hobbs v. Tinling, Hobbs 
V. Nottingham Journal, [1920] 2 K. B. 1. 

673. Add. A nnotuiion : — Refd. Canadian Pacific By. 
V. Kelvin Shipping Co. (1027), 138 L. T. 369. 

721a. .] — The Ct. of Appeal may set aside the 

assessment of damages by a jury where the 
amount assessed is so small or so large as 
that twelve sensible jurors could not reason- 


PART VII. SECT. 3, SUB-SECT. 4. 

627 ii. .1 — Gay Co., Ltd. v. 

Trick, 11927] 1 D. L. H. 1091 ; GO 
O. L. K. 8. -CAN. 

PART VII. SECT. 3. SUB-SECT. 6. 

g i, If iff Jit of — Defendant not en- 
titled to examine plaintiff with view to 
assessment of damages.] — Fokg Young 
t). SdinNO Wah, [1928] 3 D. L. R. 481; 
62 O. L. R. 370.— CAN. 

St. When aseess^meni must be by 
master.] — Eennigau r. Renntoar 
(N, B.), [192C] 1 D. L. R. 891.— CAN. 

PART Vll. SECT. 4, SUB-SECT. 1. 

sv. Trial without jury — Pouter of 
appellate court to assess .] — An appellate 
ct., where an action ba« been tried 
without a jury, has power, without the 
consent of counsel, to assess damages 
itseif without ordering a new trial. — 
Genders v. South Austrauan Rys, 
Comb., [1928] S. A. S. It, 272,— AUS. 


PART VII. SECT. 4, SUB-SECT. 3.— A. 

661 X. .1— OoQHLTN e. La 

Fonderie de Joubttk (1903), 34 
S. C. R. 153.— CAN. 

661 xi. .] — Where damages 

are ciaimod for the depreciation in 
value of an article, the basis of asRcas- 
ment is titc tlifl’erence between the value 
of tiie article immediately l>efore it 
was damaged A its value immediately 
afterwards. \N here damages have been 
assoHHed on a wrong principle a new 
trial will bo ordered. — .Drydkn v. Ojrr 
fl92B), 28 R. N. S. W. 216 ; 45 
N. S. W. W. N. 'l l.— AUS. 

661 xii. .] — Brenner v. 

CiSBK, [1929] 3 D. L. It, 467 ; 2 


W. W. R. 158 ; 23 S. L. K. 573.— 
CAN. 

661 xlJi. .1 — Middleton 

r. McMillan (B. C.), [1929] 1 D. L. R. 
977.— CAN. 

661 xiv. .] — ^Macnamaua 

V . DerBrjsay, [1930] 4 D. L. It 73.— 

CAN, 


PART VII. SECT 4, SUB-SECT. 3.— 
B. (a). 

680 V a. .) — Held : although 

tiio damages were excessive, the ct. 
would not interfere upon that aeiJount. 
— McMonaglr V. Orton (1888), 5 
j Man. L. R, 193.— CAN. 

680 xi. .] — New trial granted on 

j payment of costs on the ground of 
excessive damages. — S tock v. Great 
Western Ry. Co. (1 858), 7 C. P. 526.— 
CAN. 


689 i. Misconduct of jury .] — 

W'borc an assessment of damages is 
not thought to be unconsclonablo but 
only oxc4)saive, It ought to be set aaido 
If the Jury took Into account some- 
thing which they ought not to have 
taken into account & failed to take 
into account something which they 
ought to have taken into account, — 
Cosgrove v. Canadian National 
Railways, [1923] 4 D. L. R. 818; 
[1923] 3 W. W. R. 1162.— CAN. 


692 viil a. .] — Whore 

the damages were excessive : — Held : 
there should be a new trial, unless 
pitf. consented to reduce his verdict, — 
CiMKs V. Murray (1877), Temp. 
Wood, 127.— CAN. 


692 xvJil. .] — In an 

aetloji for damagt^s for breach of con- 
tract, the jury awarded pjtf. £30 for 
sx>^al damages, Indudteg law costs, 
for loss of proflta. Sc £20 . for 
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gcncrtil damages. Deft, moved for a 
Tu^w Lrial upon the ground that the 
award of anything more than a merely 
nominal sum Jis geiicnU damages was 
excohsivo ; — Held : as no subbtantiul 
wrung or miscariiage of justice had 
been occasioned, a new trial ought not 
to be ordered, but the judgment should 
stand, suhlcct to plti. coasenting to 
the elimination of the amount awarded 
os gemcral damages. — S tewart v. 
O’Brien, [19251 N. Z. L. R. 400.— 

N. Z. 

692 xix. .1— Goldman 

V. Kirby & Sons, Ltd., [1927] S. R. S. 
68.— AUS. 

705 il a. In an action 

fc>r work 6c labour, the second tria 
being before a special jury struck by 
doftfl., & the verdict being larger than 
before, the ct. declined to interfere 
for excessive damages. — Stock v. 
Great Western Ky. Co. (1858), 9 
C. P. 134.— CAN. 

705 ill, .1 — Mason v. South 

Nobfolic Ry. Co. (1889), 19 O, R. 
132.— CAN. 

705 iv, Assessment by jury in 

excess of claim — Statement of (daim 
amended by trial judge.] — In an action 
of trespass to a oertoln lot of land & 
expulsion of pltf. therefrom, pltf, 
claimed $500, the jury assessed the 
damages at 11,500, &i the trial judge 
amended the statement of claim 
accordingly : — Held : the damages were 
excessive, & a new trial was ^nted.— 
KOBTNflON V . Hall (1882), 1 O. R. 266. 
—CAN. 

706 V* tlTikss party agreed to 

reduction of damages.] — Sibbald v. 
Grand Trunk Ry. Co., Trirmatnib y. 
Grand Trunk Rt. Co, <1800), 10 

O. B. 164.— CAN, 



Vol. XVn.— Damages. Cases 721a— 882a. 


ably have giren the verdict, or as to lead the 
ct. to the conclusion that the jury must have 
taken into consideration matter which they 
ought not to have considered, or that they 
have omitted to pay regard to matter which 
they ought to have considered. — Smith v. 
ScHlLUNQ, [1928] 1 K. B. 429 ; 97 L. J. 
K. B. 276 ; 138 L. T. 476 ; 44 T, L. R. 109, 
0. A. 

737. Add* AnnotaUons : — ^Apld. Hobbs v, Tinling, 
Hobbs V* Nottingham Journal, [1929] 2 
K. B. 1. Refd. Tolley v. Fry J. S. & Sons 
(1929), 46 T. L, R. 108. 

761. Add* Annoiodion : — Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

751a. .] — Smith v. Sohilung, No. 721a# 

ante. 


763* Add, Annotation: — ^Refd. Croker v, Croker 
(1032), 48 T. L. R. 697, 0. A. 

764. Add, Annotation : — ^Refd. Hobbs v, Tinling, 
Hobbs V, Nottingham Journal, [1029] 2 
K, B. 1. 

784. Add, Annotation : — Retd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

784a. .] — Smith v, Schhxing, No. 721a, 

ante. 

820a. Failure to assist trial Judge.] — Hillas 
& Oo., I/TD. V, Ahcos, I/tp. (1932), 147 L. T. 
503 ; 38 Com. Cas. 23, H. L. 

880. After this case add “ See^ also. Juries, Vol. 
XXX., pp. 245, 246.’^ 

832a. .] — Smith v. Schilling, No. 721a, ante. 


731 lx. .] — In an action to 

recover an amount due under a contract 
for purohakse of an hotel, deft, eet up a 
breach of warranty, but at the trial a 
plea of niisrepreseutation was sub- 
stituted. The jury were directed that 
the proper measure of damages recover- 
able by deft, would be that applicable 
in an action on a breach of warranty : — 
Held : there should he a new trial, for 
the purpose of assessing damages upon 
the basis of the dllforeuco between the 
market price at the date of the contract 
& the contract price. — Hardman ». 
McLeod (19201), 20 S. R. N. S. W. 
678 ; 43 N. S. W. W. N. 104.-~AUS. 

PART Vll. SECT. 4, SUB-SECT. 3.— 
B. (b). 

711 vi. .] — Tho ct. will not 

Interfere, although tho damages arc 
greater than tho ct. would have allowed. 


for an increase of damages assessed by 
a trial Judge it does not appear that the 
Judge failed to take into consideration 
some element of damage which ho 
should have considered, his award 
should not he disturbed. — McOui.- 
Loijon V. Rohinson, [1931] i P. L. R. 
620 ; [1930] 3 W. W. R. ] 26 

»S. L. R. 168.— CAN. 


PART Vn. SECT. 4, SUB-SECT. 3.- 

c. (d). 

831 vli. .] — Ct. of Appeal will 

not iuoreaso the ainoimt of damages 
awarded by a trial Judge on the verdict 
of a Jui*y tinless It appears that the 
Jury has failed to consider some 
element of damage which should hove 
been considered. — Strodd v, Pes- 
Brisay Hi Coloan (1930), 42 B. C. R. 
607. -—CAN. 


— Clarke v. Canadian Northern Ry„ 
[1931] 4 M. P. R. 164.— CAN. 

PART VII. SECT. 4, SUB-SECT. 3.— 

B. (0). 

748 i. Mistake — Acting upon wrong 
principle,] — Where a Jury assessed 
damages on a wrong principle : — Held : 
the c£. would set aside the verdict on 
the ground of excessive damage having 
been given. — Fknebty v, Halifax 
County (1858), 3 N. S. li. (2 Thom.) 
412.— CAN. 

PART VII. SECT. 4. SUB-SECT. 3.— 

C. (a). 

785 ix, .) — Pat v. Illinois 

PuBLiSHiNo & Printing Co., [1929] 
3 1). L. 11. 376 : 2 W. W. R. 14 ; 23 
S. L. R. 564.— <3aN. 

785 X. .] — ^Where on an appeal 
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Cases 67—666. English and Empire Digest Supplement. 


DEEDS AND OTHER INSTRUMENTS 
Part I. — Deeds. 


67. Add. Annoiafion Refd. Messager v. Briiisb 
Broadcasting Co. (1928). 97 L. J, K. B. 261. 

61. Add. Annotation : — Consd. Walton Harvey, 
Ltd. r. Walker & Homfrays, Ltd., [1031] 1 
Ch. 145. 

74. Add. Annotaticm : — Refd. Importers Co. v. 
Westminster Bank, [1927] 1 iL. B. 869. 

108. For cross-reference before this case road SeCy 
now. Law of Property Act, 1925 (c. 20), 
8. 73.” 

166. Add. Annotation: — Held. Humphrey & 
Denman v. Kavanagh (102.5), 41 T. L. R. 378. 

864. Add, Annotation : — FoUd. Re Morton, Morton 

V. Morton, [1932] 1 Ch. 605. 

370a. Uncertain whether one party alive — Execu- 
tion by others — Subsequent refusal to concur.] 

— family arrangement for the division of an 
estate entered into in the absence or without 
the knowledge of one of the parties or persons 
interested in & affected thereby is not binding 
on any of the parties unless his concurrence 
is subsequently obtained. On the death of 

W. M. without having made an effective will, & 
leaving his five brothers his next of kin, four 
of them joined with a niece in executing a 
deed of family arrangement, whereby the 
niece, who had been living with W. M. & his 
wife, who predeceased him, & for whom 
W. M. desired to make provision, was to be 
given an equal one- fifth share with the four 
brothers. The fifth brother T. M. was not a 


party to the deed, as at the date thereof he 
had not been heard of for over twelve vears, 
and it was uncertain whether he was living 
or dead. Since the date of the deed the 
whereabouts of T. M. had been discovered, 
and he refused to concur in it : — Held : the 
arrangement was not binding on any of the 
parties thereto. — Ee Morton, Morton v. 
Morton, [1932] 1 Ch. 5D5 ; 101 L. J. Ch. 
209 ; 146 L. T. 627. 

449. Add. Annotations : — Consd. Blay i^. Pollard & 
Morris, [1930] 1 K. B. (528. Rofd. Guildford 
Trust V. Pohl & Maritch (1928), 72 Sol. Jo. 
171. 

453. Add. Amiofotion : — Refd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

457. Add, Annotation : — Rofd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 

464. Add, Anyiotalion : — Apld. Re Clout & 
Frewer's Contract, [1924] 2 Ch. 230. 

470. Add. Annotation : — Refd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 629. 

490. Add. Annotation : — Refd. In the Estate of 
Soiitherden, Adams v. Southerden, [1025] 
P. 177. 

500. Add. Annotation: — As to (1) Rofd. Blay v, 
Pollard & Morris, [1930] 1 K. B. 028. 

501. Add. Annotatioii: — Refd. Blav v. Pollard <fe 
Morris, [1930] 1 K. B. 628. 


Part II. — Instruments Under Hand — Non-Testamentary. 

555. Add. Annotations : — Consd- Svxdft v. Board of [1929] A. O. 031; Simpson v. Mauiice’s 

Trade, [1925] A. C. 520. Refd. Maine & Exors. (1929), 45 T. L. R. 581. 

New Bninswick Eleof rioal Powcjr Co. v. Hart. 


PART I. SECT. 2, SUB-SECT. 1, 

17 ii. Whether Qift intended.] — 

Where a conveyance or mtpe. is 
expressed to bo for valuable consldcra- 
tiou, but the fact is that none was paid, 
nothinj? but the clearest evidence can 
oval] to show that a jrift was intended. 
— Jonx Deeiuj Plow Co., Ltd. r. 
Peters & Spohn, [1929] 2 D. L. P. 10.3 ; 
23 S. L.B. 218 ; (1928j 3 W. W. R, G8G. 
—CAN. 

PART I. SECT. 6, SUB-SECT. 1.— A. 

sa. Proof of execitlion — Deeds within 
county — 9 Viet, c, 34, 8. 7.] — He York 
County Registrar (1847), 3 U, C. R. 
188.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— E. 

183 iii. Aiiefdaiion required bV 

statute — Deed improperly attested — Ejre' 
cution admitted, by ijraninr.] — Held ' 
os the mtfire. deed was not attested 
within Transfer of Property Act, 
6. 59, it was Invalid In spite of the 
grantor’s arlmission. — H ira Bibi v. 
Ram Hari Lal (]92.'i), L. R. 52 Ind. 
App. 362.— IND. 

189 ii. .] — The manager of a 

bank, a justlco of tbo peace, Is not in- 
caT)acitated from acting as attesting 
witness to the execution of a mtgo., 
under the Transfer of Land Statute 
(No. 301) to bis bank. — ^B ank op 
Victoria v. Micu.vlt. (1882), 8 V. L. R. 
11.— AUS. 

*b. Certificate of — SinffUriency of — 
Absence of date.] — Held : the deed was 
properly recorded, — MgKen/.ib v, 
Lamont (1877), 11 N. S. R. (2 R. & C.) 
517.— CAN. 


PART 1. SECT. 5, SUB-SECT. 2.— C. 

231 vil. .1 — Huogarj> V. 

Ontario & Saskatchewan Land 
CORPN. (1908), 1 Sask. L. R. 526 ; C 
W. L. R, 645 ; 8 W. L. R. 86C.— CAN. 

PART I. SECT. 6, SUB-SECT. 2.— D. 

d i, Whether deed revoccdjle.] — 

Hebert v. Gatxien, 119,31] 2 D. L. R. 
150 ; GO O. L. K. ,554; 3 M. P. R. 67.— 

CAN. 

250 i. Deed conditioned to take effect 
from death of grantor — Deed reserving 
rent for life.] — Riddell v. Johnston, 
[1931] 2 D. L. R. 479.— CAN. 

PART I. SECT. 5, SUB-SECT. 3. 

I i. .] — ^McDonald v. McDonald, 

1 D. L. R. 93.— CAN. 

PART I, SECT. 6, SUB-SECT. 4. 

h i. Land Act. 1888, s. 20.] 

— H.roRTH V. Smith (1897), 5 B. C. R. 
3G9— CAN. 

PART I. SECT. 6, SUB-SECT. 7.™ A, 

e i. .] — Some of the persons 

named as joining In a covenant earfhot 
be bound, where the others who are 
named, & wl»oae conciiiToncA* is neces- 
sary to the accoriipliahmcnt of the 
object recited in the deed, have not 
joined. — Moore v. Irwin, [19261 4 
D. L. R. 1120 ; 59 O. L. R. 546,— CAN, 

PART I. SECT. 6, SUB-SECT. 1. 

406 iv. .] — deed under seal 

cannot bind a person who la not a 

16 


party to the deed. — B a'itle Creek 
Toasted Corn Flake Co, v. Kellog® 
Toasted Corn Flake Co., [1923] 
4 1). L. R. 543.— CAN. 

408 V . .} — Faut.kner v. Faulk- 

ner (1893), 23 O. R. 252.— CAN. 

PART I. SECT. 7. 

425 V . .] — IJennktt v. 

Kidd. 11020] N. .50.— IR. 

PART I. SECT. 8. SUB-SECT. 3. 

b i. .] — Dynes v. Bales (1878), 

25 Gr. 693.— CAN. 


PART I. SECT. 8, SUB-SECT. 6. 

454 vi. .] — Under an 

agreement between pltf. 8c defte, for 
lhi‘ sale of a buaineaa the latter under- 
took to incorporate a co. & to oaaumo 8l 
pay the amount duo on a chattel mtge. 
In carrying out the agreement pJtf. 
Higriod what bo thought wtia a more 
tranafer of the business to the co., but 
which was in fact a new agreement 
which cxpreaslv released defta. from 
its obligation to pay off the chattel 
mtgf. There w'aa no evidence of anv- 
thing being said to or by pltf. with 
respect to sucli release, & the evidence 
os to whether he read the new ogiec- 
rnent over befort' signing It was con- 
flicting: — Held: the release had been 
fraiKlulcntly Inserted, 8z pltf. vvns en- 
titled to bo Indemniflcd by defts. 
against his liability on the rotge. — 
Jack v. Nanoose Wellington Col- 
LiKRTKS, Ltd., (1925] 3 D. L, R. 398 ; 
[19261 2 W. W. R. 207 : 35 B. 0. R. 
295.— CAN. 
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Part III. — Interpretation of Deeds and Non-Testamentary 

Instruments. 


681. Add. Annotations: — Held. Sharpe & Dohmc 
Inc. V. Boots Pure Drug Co. (1927), 44 R. P. C. 
3(57 ; British Thomson-Houston Co. v. Metro- 
politan- Vickers Electrical Co. (1928), 45 

K. P. 0. 1 ; Socidt^ Anonyme Servo-P^ein 
Dewandre v. Citroen Oars, Ltd, (1929), 47 
R. P. C.'221. 

582. Add. Annotation : — Refd. Finlay v. N. V. 

Hoo Tong Handel Maatschappij, [1929] 
1 K. B. 400. 

587. Add. AnnotcUions: — Refd.Tournierv. National 
Provincial & Union Bank of England. [19241 
1 K. B. 461; Livock v. Pearson (1928), 33 
Com. Cas. 188 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 546. 

692. After this case insert generally. Con- 

tract, Vol. XII., pp. 79 ei seq.” 

697. Add. Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

608. Add. Annotation : — Refd. Greenwood v> 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
622. Add. Annotations : — Apld. G. W. Ry. v. S.S. 
Mostyn, [1928] A. 0. 57. Refd. Abrahams v. 
MacFishcrios [1925] 2 K. B. 18; British- 
American Tobacco Co. v. Jones (1025), 134 

L. T. 405; Dee Conservancy Board v. Mc- 
Connell, [1928] 2 K. B. 159. 

627. Add. Annotation : — Refd. GroonliLlI v. Federal 
Insec. (1926), 05 L. J. K. B, 717, 

631. Add. Annotations: — Consd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
V. Murphy (1924), 41 T, L. R, 153, 

665. Add. AnnoMion : — Apld.S aunders v. Young's 
Brewery (1925), 42 T. L. R. 136. 


697. Add. Annotations : — Consd. Lazard Bros. & 
Co. V. Brooks (1932), 37 Com. Cas. 224. Refd. 
Samuel v. Dumas, [1924] A. C. 431 ; Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

700* Add. Annotation : — ^Refd. Russell v. RusseD, 
[1924] A. C. 087. 

701. Add. Annotation : — Refd. The Penelope, 
[1928] P. 180. 

743. Add. Annotation : — Refd. Herberts Trustee 
v. Higgins, [1926] Ch. 794. 

750. Add. Annotation: — Refd.Rf? Hammond, Parry 
V. Hammond, [1924] 2 Ch. 276. 

773. Before this case add See, now, Law of 
Property Act, 1925 (c. 20), s. 61.’' 

786. Add. Annotations : — Apld. Re Jenkins, 

Jenkins v. Davies (1931), 100 L. J. Ch. 266. 
Refd.- The Ruapehu, [1927] P. 47 ; Shaw v. 
Public Trustee (1929), 141 L. T. 465. 

792, Add. Annotation : — Consd. lx)rden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

810. Add. A nnotation : — Refd. Re Morgan & Pro- 
vincial Insurance Co,, [1932] 2 K. B. 70. 

815a. Recurring words — Same construction.] — 

There is no rule of general application that 
in construing a document the same meaning 
must be assigned to an expression through- 
out ; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resort) 
to the device, — Watson v. Hagoitt, [1928] 
A. C. 127 ; 97 L. J. P. C. 33 ; 138 L. T. 306 ; 
44 T. L. R. 90 ; 71 Sol. Jo. 903, P. C. 


PART III. SECT. 1. 

sd. Parvni cf’ child bearing same name 
— No afidiiion o/“ senior ” nr “ jvninr ” 
— Prarumplion in faroxtr of parent.] — 
New RRCNpwirK Po wv.u Co. v. Priok 
Hait (1024), 52 N. B. K. 1.— CAN. 

PART III. SECT. 2. 

576 X. .1 — Inphes V. Focio & 

PowLiNO (1870). 13 N. B. Tt. (2 Han.) 
H9.~-CAN. 

PART III. SECT. 3, SUB-SECT. 3. A. 

632 ii. .1 — Manuvactdu- 

Elis LIFK INSURANX'E (>). V. SwrXNKV, 

(19261 2 D. h. R. 603.- CAN. 

PART III. SECT. 3, SUB-SECT. 3.-B. 

686 vi. Contract xcilh 

Croum.^ JJeld : (1) where the real 

intention of the parlies can be clearly 
oolleetcd from the lanpruagro within the 
four comers of a deed or InstTiimcnt in 
wiitiiig, ct-s. are bound to giro olTt'ct 
to It by supplying anything necessarily 
to bo Inferred from tbc terms used, & 
by ndocting as suporfluous what is 
repugnant to the real Intention so 
gathered : (2) a contract ought to 

rtjceive that construction which will 
Iwst effectuate the intention of the 
parties to be collected fi’om the whole 
agreement, gn^atcr reganl being had 
to the clear iutontion of the parties 
than to any particular words which 
may have been used in the expression 
of t,hoir intent. The tonus of the 
agreement are to bo drawn partly 
from the written document & partly 
from all the suiToundIngH of the written 
document, such as the nature of the 
transaction with regard to which the 
document Is brought into life ; (3) the 


Crown ia not boimd by the error or 
inadycrtencc of Its officers, nor by any 
dellberaUj Intention of its officers 
without proper authority to alter the 
terms of a written agreement. — R. v. 
Peat Flteij?, Ltd., (1930J Ex. C. R. 
188.— CAN. 

705 xi. . 1 — In de- 

ciding whether a given transaction is 
an out & out sale with a comlltion for 
re-piirclja^io or a mtge. by conditional 
sale, it Is tl>o intention of the parties 
at tbc time of entering into the transae- 
tfon which must he regarded. That 
Iutontion must bo gatberod from the 
terms of tlie deed itself tht' surround- 
ing circiimstanrcH. — Biskawbau r. 
Mukamnad (1U23), I. L. R. 45 All. 
58.— IND. 

706 xii. .1— The In- 

tention of the parties to an instrument 
must lie collected from the languaBrc of 
the instrument, & may bo elucidated 
by the conduct they have imrsucd. — 
AirDKAPORR Zamindari Co,, Ltd. v. 
Mura’AKEsm Patraxi (192G>, I. L- R. 
C Pot. 51.— IND. 


reserved 3r its price is also mentioned 
the Intention is to be gathered with 
reference to c.xprcssions used In other 
parts of the document. — .Turam Man- 
PAL V. Ram Maxdal (1927), I. L. R. 
55 Calc. 808.— IND. 

716 xxfv. .) — The rule govern- 
ing the interpretation of a deed is that 
the deed must bo read as a whole in 
order to ascertain the true meaning of 
seyeral clauses, & that the words of 
each clause should he so construed as 
to bring them Into harmony with the . 
other provisions of the deed. If that 
interpretation does no violence to the 
meaning of which they are naturally 
BU.'^c-eptiblc. Indeed, It Is competent 
to the ct. to disregard the literal 
meaning If the w’ords are sufficiently 
flexible to hear that Inlen^fetation. 
The duty of the ct. is to find out the 
intention of the executant from the 
language used by him. but parol 
evidence to vary the contents of the 
docTiment cannot be admitted. — Y usap 
Alt V. Alirroy (1928), J. L. R. 10 
Lah. 671.— IND. 


PART III. SECT. 3, SUB-SECT. 4. 

716 xxi. .1 — When a person 

agrees to purchase, he impliedly cove- 
nants to pay In the absence of terms 
exhibiting a dlfferont intention, but 
the whole document must be con- 
strued & may show that such Implica- 
tion 18 not to be drawn. — G htkvk 
MoGlory, Ltd. v. Dome LtTMBF.R Co., 
Ltd. & TnoMP80N, (1923] 2 D. L. R. 
154 ; 1 W, W. U. 989.— CAN. 


716 xxif. .1 — Bartel »?. Beyra 

(N. B.). (19201 1 D. h. R. 1190.— CAN. 

716 xxUl. .1 — When under the 

terms of a KabuUyat a rent in kind is 
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PART III. SECT. 3, SUB-SECT. 8.— A. 

773 XXX. .1— //eW; the words 

“ net proceeds " did not mean “ net 
profits.’* — Scott v. Moxtoomeky, 
(1920) 1 W. W. R. 140 ; 50 D. L. R. 
394 ; 30 Man. L. R. 90.— CAN. 

d. Bead now “ 815a I.** 

815a ii. .1— ReZd : evi- 
dence to show that a word was used in 
a dlflorent sense in one sentence from 
that in which it was used in a preceding 
sentence, was rightly^ exclud^.-— 
MoDonalt> V. Halifax Corpn. (1895), 
28 N. S. R. (16 II. & G.) 84.— CAN. 



Oases 826—1109. English and Empibi: Digest Supplement. 


825. Add. Annoiaiiona : — Consd. Schiller v. Peter- 
sen, [1024] I Oh. 304. Reid. Phipps v. 
Rogers, [1026] 1 K. B. 14. 

842. Add. Annotation : — Held* Brakspear v. Bar* 
ton, [1024] 2 K. B. 88. 

852. Add. A^inoiation : — ^Refd. Widnes Foundry 
(1926), Ltd. V. Cellulose Acetate Silk Co., 
[1931] 2 K. B. 393. 

853. Add. Annotation: — -Held. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

877. Add. Annotation : — Reid. Parnworth v. Man- 
chester Corpn., [1029] 1 K. B. 633. 

882. Add. Annotation : — ^Retd. United States Ship- 
ping Board v, Strick, [1926] A. C. 545. 

883. Add. Annotation : — Reid. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

893. Add. Annotation : — Consd. Re EUwood, [1927] 
1 Ch. 455. 

895. Add. Annotation : — Reid. Wilston S.S. Co. v. 
Weir (1926), 31 Com. Cas. 111. 

900. Add. Annotations : — Reld.‘ Jones v. Oceanic 
Steam Navigation Co.. [1924] 2 K. B. 730; 
A.-G. V. Blackpool Corpn. (1928), 92 J, P. 50 ; 
Lazard Bros. & Co. r. Brooks (1932), 37 Com. 
Cas. 224. 

969. A dd. Annotation : — Reid. Busby v. Avgherino, 
[1027] 2 Ch. 33. 

976. After this case add : — 

Age ol parties to conveyance .] — See T^aw of 
Property Act, 1925 (c. 20), s. 206 (1) (ii). 

981. Add. Annotation : — Generally ^ Reid. Berners 
V. Fleming, [1925] Ch. 264. 

1007. Add. Annotation : — Reid. Lowther v. Clifford 
(1926), 95 L. J. K. B. 676. 

1015. Add. Annotation : — Reid. Westminster Bank 
V. HUton (1926), 136 L. T. 316. 

1028. Add. Annotation: — Consd. R. v. Kylsant 
(Lord), [1932] 1 K, B. 442. 

1032. Add. Annotation : — Refd. Callard v. Bccney, 
[1930] 1 K. B. 363. 

1066. Add. Annotation : — Consd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. i 


1067. Add. Annotatum: — ^Reld. Elder, Dempster 
V. Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Patersoii, Zochonis, [1924] 
A. C. 622. 

1075. Add. Annotation : — ^Reld. Eshelby v. Fede- 
rated European Bank, Ltd. (1931), 101 L. J. 
K. B. 246. 

1076a. .] — do not see that a guarantor 

stands in any better position than any other 
contractor, & I do not see that tliis contract 
is to be construed in any different way from 
any other contract. . . . It is to be construed 
with reasonable & proper strictness, as every 
other contract has tx) be construed (Swift, J.). 
— Eshelby v. Federated European Bank, 
Ltd., [1932] 1 K, B. 264 ; on appeal, [1932] 
1 K. B. 423, C. A. 

1081. Add. Annotations : — ^Reld* Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. Mentd. 
Huntoon Co. v. Kolynos (Incorporated), 
[1930] 1 Ch. 628. 

1090. Add. Annotation : — Refd. Huntoon Co. v. 

Kolynos (Incorporated), [1930] 1 Ch. 628. 
1093. Add. Annotation : — Consd* Aldridge v. 
Wright (1929), 98 L. J. K. B. 682. 

1097. Add. Annotation : — Refd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

1098. Add. Annotation : — Refd. Gregg v, Richards, 
[1926] Ch. 521. 

1099. Add. Annotation : — ^Refd* Humphery v. 
Wilson (1929), 141 L. T. 469. 

1106. Add. Annotation : — Refd. Gregg v. Richards, 
[1926] Ch. 521. 

1107. Add. Annotations : — Refd. Gregg v. Richards, 
[1926] Ch. 621 ; Inland Revenue Oomrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542; 
Diggins V. Forestal Land, Timber Aj Railways 
Co. (1930), 142 L. T. 509; I. R. Oomrs. v. 
Dalgety & Co., [1930] A. C. 627. 

1109. Add. Annotations : — Refd. Reed v. Page & 
East (1926), 42 T. L. R. 744 ; Svenssons 
(C. Wilh.) Travaniaktiebolag v. Cliffe S.S, Co. 
(1931), 37 Com. Cas. 83. 


PART III. SECT. 3. SUB-SECT. 9. 

874 ii. .]— Shukin v. Djemoskt 

(Saek.), [1927J 1 D. L. R. 649.— CAN. 

PART III. SECT. 3. SUB-SECT. 18.— 
B. A). 

948 vi. .] — As soon as there Is 

an adequate & suffioient dofinitlou, 
with convenient certainty, of what is 
intended to pass by a deed, any sub- 
sequent erroneous addition will not 
vitiato it, — DAnAj*Ai.E, etc. v. Naziii 
(1923), I. L. R 50 Calc. 394.— IND, 

949 xvi. WliSONtJ. H., [192C] 

Exoh. C. R. 8.— CAN. 

PART in. SECT. 3. SUB-SECT. 14. 

951 ii. .]— Prick Brothers & 

Co.. LTD.e. R.. ri926J 3 D, L. R. 642.' 

—CAN. 


PART HI. SECT. 3, SUB-SECT. 15. 


1 i. Crown grants .^ — The doctrine 

of omnia prcemmuntur rUe esse acta 
should apply in its fullest extent in 
respect to the compliance with statutory 
conditions in the obtaining of Crown 
grants for purchase or pre-emption 
under the Land Act, &, though it 
may be shown in a proper case that 
irregularity, error or dooeption have 
In fact led to the issuance of such a 


g rant, yet before it can be attacked the 
rown imwt be, at least, a party to the 
proceedings & the issue will, tn many 
cases, depend upon the attitude taken 
by the Crown. — North PAomc 
Lumber CJo. v. Sayward, fl9l81 2 
W. W. R. 771 ; 24 B. C. H. 273.-~CAN. 


PART HI. SECT. 8, SUB-SECT. 16. 

r i, Grant of easement — Refer- 

ence to plan — Plan omilie/i.] — Held: 
whew there was no plan, paml evidence 
was admissible to identify the land. — 
Banks I^eninsula Electric Power 
Board v. Akakoa Borough Council, 
ri9231 N. Z. h. R, 880.— N.Z. 

PART III. SECT. 3, SUB-SECT. 18.— A. 

988 Vi. .] — Where there are two 

possible Interoretations of a contract 
& one would load to an obvious absur- 
dity or injustioe, the other interpreta- 
tion is to bo accepted. — Thompson v. 
North Battlefobd, (19241 1 D. L. R. 
159 : 1 W. W. R. 51.— CAN. 

988 vli. .] — Re Ford & Hardy 

(Ont.), [19261 2 D. L. R. 749.— CAN, 

988 viil. .] — Canadian Si’bve- 

DOBiNO Co., Ltd. v. Robin Line 8.S. 
Co.. Canadian Stevedoring Co., Ltd. 
V. Seas Shipping Co. (B. O.), [1927] 
4 D. L. H. 614 ; 11927] 2 W. W. R. 
737,— CAN. 

PART HI. SECT. 3, SUB-SECT. 21. 

b I. Award — CompvJkdion of 

hours worked .] — ^An award made by the 
Commonwealth Ct. of Conciliation & 
Arbitration between the Seaman’s 
Union Sc varloas resps., of whom deft. 

CO. was one, provided In respect of 
deckhands that the time taken for 
meals partaken while the vessel Is 
under way shall not be Included.'* 

18 


Deft. CO. in reckoning the hours worked 
by an employee claimed to deduct the 
time occupied by him at meals while 
the vessel was in port : — Held : in 
the absence of a custom or usage to 
support such a deduction, the znaxim 
expressio unius cst exdusio altertus 
applied, & the appeal was allowed. — 
The Federated Seamen’s Union op 
Australasia v. The Huon, Channel 
Sc Peninsula Sticamship Co., Ltd., 
11925] Tas. L, R. 1.— AUS. 


PART III. SECT. 4. SUB-SECT. 1. 

1144 X. Blanks in printed form 

not filled in.] — Re Dempsey Sc Midland 
L. & S. Co.. [1925] 4 D. L. R. 670.— 

CAN. 

1144 xi. .] — Canadian Ool- 

UERIES (DUNBMUIR), LTD, V. DUNB- 
Mum, Dunsmuib V. MaoKbnzib (1911), 
18 B. O. R. 638.— CAN. 

1144 xil. .1 — Laohman Dab v. 

Ram Prasad (1927), 1. L. R. 49 Ail. 
680.— IND. 


1144 xlU. .] — ^Parol evidence to 

vary a written Instrument rejected, 
although It was doubtful if it oontalned 
all the agreement between tjie parties. 
— McAlpine V. How (1862), 9 Or. 872. 
—CAN. 


h i. WiLLABD V. MoNAB 

(1851), 2 Gr. 601.— CAN, 

h il. Pafinbau V. Quabp 

(1861), 2 Or. 612.— CAN. 

h liJ. .H-MoGiix V. MoGlabhan 

(1867)* 6 Or. 324.— CAN. 



VoL ZVIL— Deeds. Oases 1157a— 1888. 


1157a. Awon* (1849), 13 L. T. O. S. 826. 

1171. Add. Citation 109 L. T. 820. 

1177a. .] — ^Davis V. Symonds (1787), 1 Cox, 

£q. Oas. 402 ; 29 B. B. 1221. 

1185. Add. Annotation : — ReM. Newsholme Bros. 
V. Boad Transport & General Insce. Co., [1929] 
2 K. B. 866. 

1192. Add. Annotation : — Held. Kimber Coal Co. 
V. Stone & Bolfe, [1926] A. C. 414. 

1206. Add. AnnotaUona : — Consd. United States 
Shipping Board v. Bunge & Bom (1924), 
41 T. L. B, 73. Held. Frenkel v. MacAndrews, 
[1929] A. C. 646 ; Foscolo Mango & Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48; The 
Tomi, [1932] P. 27. 

1280. Add. Annotation : — Refd. Jacobs v. Batavia 
k, General Plantations Trust (1924), 93 
L. J. Ch. 620. 

1235. Citations : — For the existing citations sub- 
stitute ** Gbevtixe v. Attkins (1829), as 
reported in 4 Man. & By. K. B. 372 at p. 
379.” 


1237. Add. Annotation : — ^Refd. Be Gardner, Ellis 
V. Ellis, [1924] 2 Oh. 243. 

1248. Add, Annotation: — Refd. Jacobs v. Batavia 
k General Plantations Trust (1924), 93 
L. J. Ch. 620. 

1322. Add. Annotation : — Held* NagoremuU v. 
Triton Insce. (1924), 41 T. L. B. 108. 

1327. Add. Annotation : — Refd. Cohen v. Boohe 
(1926), 96 L. J. K. B. 945. 

1329a. ^ .] — Parol evidence is admissible 

to show that a party to a written agreement 
to purchase entered into it as agent to 
another. — Marston v. Bob d. Pox (1838), 
8 Ad. k El. 14 ; 2 Nev. k P. K. B. 604 ; WQl. 
WoU. k Dav. 712; 8 L. J. Ex. 293; 112 
B. B. 742, Ex. Ch. 

Annotations : — Oonsd. Israeli i?.Ilodoii(1830).2 Moo. P. O. C. 

51. Held. Matson v. Magrath (1849), 1 Hob. £ccL 680. 

1338. Add. Annotation : — Refd. Callard v. Beeney, 
[1930] 1 K. B. 353. 

1364. Add. Annotation : — Consd. Boot v. Uttoxeter 
U. D. C. (1924), 88 J. P. 118. 

1383. Add. Annotation : — Consd. Stumbles v. 
Whitley (1929), 46 T. L. R. 37. 


1174 i. As to nature of transaction — 
Absolute conveyance — HekUionship of 
mortgagor dt mortgagee.] — Whore a 
registered instraraeut clearly shows a 
transaction between the parties to be 
a sale, oral evidonoo to show that it 
was intended to be a mtge. is iuadmis- 
Bible in evidence. — M aung Shw:^hoo 
V. Mauno Tun Shin (1927), I/X. R. 
5 Ran. 644.—IND. 


PART in. SECT. 4, SUB-SECT. 2. 

1176 xxviii. Where parties 

to a contract have set out its terms & 
conditions in wilting, which Is pre- 
sumably intondod to be a record of 
the transaction, the law does not per- 
mit the introduction of other terms by 
moans of oral evidence. — S teink v. 
MathieU, [19231 3 W. W. R. 493. — 
CAN. 

1176 xxix. .1 — Where aii ori- 

ginal agreement has complied with 
otat. Frauds, evidence of an alleged 
parol variation of its terms is inadmis- 
sible. — H all v. Goldstone, [1923] 
N. Z. L. R. 916.-~N.Z. 

1176 XXX, .] — K ASTER V. 

Cowan. [1925] 2 D. U* 11. 742 ; [1925] 

2 W. W. R. 186 ; 21 Alta. L. R. 366 ; 
reesg., [1923] 4 D. L. R. 491 ; [1923] 

3 W, W. H. 610.— CAN. 

1176 xxxi, .] — Dofts. excepted 

to a declaration on the ground that 
pltf. could not vary the ternis of a 
written deed of transfer by evideiujo 
of a prior agreement, unless or until he 
expressly claimed a oaneellation, rat ifi- 
cation, or rc^formatlon of the deed ol 
transfer : — Held : the exception should 
be unhold.— Adam r. Jhavary (1925), 
46 nT L. H. 190.— S. AF. 

1176 xxxii. .1 — Bartel v. Bk- 

YBA (N. B.), [1926] 1 R. L. K. 1196.— 
CAN. 

1176 xxxiii. .1 — Tyson v. Aber- 

CBOMRUS (1888), 16 0. R. 98. — CAN, 

1176 xxxiv. .1 — Lilly v. Prrr- 

MAN (1899). 8 Nfld. L. R, 170.— NFLD. 

1174 XXXV. .] — Where an 

agreement signed by deft, was not 
accepted by pltf.. k there was no 
znemorandum m writing of the agree- 
ment actually ontered into between 
the parties : — Held : the rule pro- 
hibiting the introduction of oral 
evidence to vary the terms of a 
writing had no application. — Dorey 
V. Gray (1908), 42 N. S, R. 259.— CAN. 

1176 xxxvl. — The rule of law 

that extrinsic eyideuce is not, in 
general, admissible to contradict, vary 
or explain written Instmments, must 
be enforced In oases that fairly come 


within it. — Forrian v. Union Trust 
CJO., Ltd., [1927] S. O. R. 1.— CAN. 

1176 xxxvii. .] — Keewattn 

Power Co. v. Keewatin Fixjur Mills, 
Ltd., Keewatin Power Co. v. 
Lane of the Woods Milling Co., 
[1928] 1 D. L. R. 32 ; 61 O. L. R. .363 ; 
affd., 119291 3D. L.R.199; 63 O. L. R. 
667.— CAN. 

1176 xxxviii. .] — Lake of the 

Woods Milling Co. v. Vincent, [1928 J 
2 D. L. R. 145. -CAN. 

1176 xxxix. .) — Source Re- 

search Bureau v. Foster, [1931] 2 
11. L. R. 335 ; 2 M. 1\ R. 537. -CAN. 

1189 i. .1 — Held : parol evi- 

dence was not admissible to contradict 
a statement in a document as to owner* 
ship by showing that a wife, in sign- 
ing it, was acting as agent of lior 
husband. — Katzman v. Ownahome 
Realty Co., [19241 1 D. L. R. 201 ; 
[19241 S, C. R, 18.— CAN. 

1222 iv. .] — Advance 

Rumely Thresher Oo. v. Manske, 
[1920] 3 W. W. R. 78.— CAN. 

1228 ii. .] — BLAiaE v. 

McLennan (1901), 33 N. S. R. 558.— 
CAN. 

PART III. SECT. 4, SUB-SECT. S. 

1237 V. .] — ^When the ct. infers 

that a written document was not 
Intended by the parties to contain the 
whole agreement,' evidence of other 
terms not included in it may be given 
If they are not inconsistent with what 
is written. This intent must bo sought 
in the conduct & language of the parties 
& the surrounding circumstances. — 
Connors v. MoOregob, [1924] 2 
D. L. R. 86 ; 2 W. W. R. 294 ; 20 
Alta. L. R. 289.— CAN. 

1237 vi, J. — Extrinsic evidence 

to add a condition to a conclndod 
contract; — Held: not admissible. — 
Forman v. Union Trust Co. (Can.), 
[19271 I D. L. R, 68.— CAN. 

1237 vil. .] — Bakker V. 

Winkler, [19311 S. C. R. 233 : [1930] 
4 D. L. R. 266 ; revsg., [1930] 1 D. L. R. 
557 ; 24 Alta. L. R. 258; [1929] 3 
W. W. R. 465 ; revsg.. 11929 J 4 D. L. R. 
107.— €AN, 

1237 viii, .] — In a vendor’s 

action for specific perfonnanoe of an 
agreement for the sale of land deft, 
pleaded (inter alia) that pltf. had repre- 
sented that the lands in Question 
liicliuied a certain niunbor of acres of 
hrigatod land for which she held water 
rights, whereas the fact was that she 
knew that the quantity of water she 
was entitled to receive was sufllcient 

19 


for only a part of said acreage. The 
formal agi'oement for sale made no 
reference to any of the lands as irrigated 
or to any water riglits with respect, to 
the land sold. It was CJintemlod, 
although tho point had neither been 
raised by the idoadlngs nor any amend- 
ment (.hereof sought, that tlio written 
agreemoat did not tjontain all of the 
contract, but that tlie corrtM3pondenc.o 
preceding tho agreement should bo 
trealtJd as part of the contract : — 
Held : tJiere was nothing in the present 
case to bring it within any of tho 
exceptions to tlio rule that extrinsic 
evidence is not admissible to add to an 
agnioment reduced to wiiting. — 
Whitnev V. MacLkvn, L19321 I W. W. 
R. 417.— CAN. 

PART III. SECT. 4, SUB-SECT. 4. 

o I. .]— Lively r. Shtjbena- 

CADiE Lumdeh Co., [1931] 1 D. L. R. 
985.- CAN; 

1265 xix. 1 — A latent defect 

in a grant cannot be remedied by parol 
evidence. In order to correct an error 
in the descriptive part of a grant hj 
parol evidenoG, tho evidence must bo 
such as to leave no doubt of the 
intention of the grantor. — B rennook 

V. Fraser (1853), 2 N. S. K. (James), 
178.— CAN. 

PART III. SECT. 4, SUB-SECT. 5.— A. 

m i. .1 — Hdd : oral evidence 

was admissible to explain the sur- 
rounding cirenmstanoos. — S checter v. 
aOHNIER, SCHNIER V. BoHKCTER (Mail.), 
[19271 3 D. L. R. 1167 ; [1927] 3 

W. W. R. 111.— CAN. 

o i. .] — Herron v. Mayland 

(Alta.), [1927] 4 1>. L. R. 171 ; 11927] 
2 W. W. R. 768 ; affd., [1 928] 2 D. L. R. 
858 : [1928] S. C. R. 225.— CAN. 

PART III. SECT. 4, SUB-SECT. 6.— B. 

1341 xiii. .] — Lewi 3 & SiLi» 

V. Hughes (1906), 13 B. 0. R. 228.— 

CAN. 

1341 xiv. An a^cment for 

tho sale of land was evidenced by a 
receipt, which did not specify tho land ; 
— Held : i>aroi evidence was aamiBslbio, 
in an action tor specific perfonnanoe 
of the agreement, to show what was 
the subject-matter. — B axter v. Rollo 
(B. O.) (1912), 21 W. L. R. 892 ; 6 
D. L. R. 764 ; 2 W. W. R. 786.— CAN. 

ip. Accouftt .} — Held : parol evidence 
was eidmlssibie, to show what an 
account referred to in an agree mouri 
was, k to indentlfy suou account. — 
De8 Brisay V. Glenorors (1850), 12 
N. B. R. (1 Hon.) 105.— CAN. 



Cases 1401— 1688a. English and Empirb Digest Supplebibnt. 


1401, Add,. Annotcdion : — Retd. Sherwood r. 

Tucker, [1024] 2 Ch. 440. 

1443. Add, Annoiaiion: — Retd. Marb6 v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

1451. Add, Annotation: — Retd. Heading Trust v, 
Spero (1029), 46 T. L. K. 117. 

1459. Add, Annoiaiiona : — Retd. In the Edate of 
Musgrove, Davis v, Mayhew, [1927] P. 264 ; 
Smith V, Thompson (1931), 146 L. T. 14. 
1469. Add, Annoiaiion : — Dlstd. Crcditon Gas Co. 

V. Crcditon U. C., [1928] Ch. 447. 

1471. CUaiions : — For the existing citations read 
“Mildmay’s Case (1584), 1 Co. Rep. 175 a; 
Jenk. 247 ; 76 E. B. 379 ; auh nom, Milpmay v, 
Standish, Cro. Eliz. 34 ; Moore, K. B. 144.” 

1485. Add, Annotation : — Retd. Bird v. I. R. 

Comrs. (1924), 12 Tax Cas. 786. 

1513. Add, Annotations : — Refd. Michael v, Phillips 
(1923), 130 L. T. 142 ; Hawkesworthv. Turner 
(1930), 46 T. L. R. 389. 

1516, Add, Annotation: — Consd. Lawrence v. 

Cassel, [1930] 2 K. B. 83. 

1534. Add, Annotation : — Retd. Smith, Hogg v, 
Bamberger (1928), 97 L. J. K, B. 725. 

1537. Add, Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 
329. 

1562. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1576. Add, Annotations : — FoUd. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 113. Refd. 
Collins V, Hopkins, [1923] 2 K, B. 617 ; 
Jameson v, KinmeU Bay Land Co. (1931), 
47 T. L. R. 410. 


1576a. Condition ot houses on building 

estate.] — A representation by builders in 
conversation with a prospective buyer, that 
all houses on the estate are of the best 
material &; workmanship, may amount to a 
warranty collateral to a subsequent formal 
contract, for breach of which an action will 
lie. — MitXEB V, Cannon Hill Estates, Ltd., 
[1931] 2 K. B. 113 ; 100 L. J. K. B. 740 ; 
144 L. T. 507 ; 75 Sol. Jo. 155. 

1582. Add, Annotations : — Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Retd. Michael v, Phillips 
(1923), 130 L. T. 142. 

1583. Add, Annoiaiiona : — Folld. Jameson v, 
KinmeU Bay Land Co. (1931), 47 T. L. B. 
693. Consd. Jacobs v, Batavia & General 
Plantations Trust (1924), 93 li. J, Ch. 520. 
Retd. Michael v, Phillips (1923), 130 L, T. 
142. 

1588a. Sale ot land — Agreement to construct 

road.] — ^An estate co., by their agent, orally 
promised an intending purchaser of a build- 
ing plot that a road, marked on a plan shown 
to him & giving access to the plot, would bo 
constructed by them & be ready for use 
within a reasonable time. Belying on this 
promise, the purchaser entered into a written 
agreement to purchase, & the plot was duly 
conveyed to him : — Held : the oral promise 
did not form part of the contract to purchase, 
but was a separate contract, & that evidence 
of its terms could be given without contra- 
vening the rule tliat parol evidence may not 
be given to vai*y the provisions of a written 
agreement. — J ameson v, Kinmell Bay Land 
Co., Ltd. (1931), 47 T. L. R. 593, C. A. 


PART III. SECT. 4, SUB-SECT. 7, 

g i. ** liiatii of way clearit ^,**] — 

tleld : extrinsic evidence was properly 
admitted to show that amount raUway 
contractors, & In railway construction 
work, the above words had acquired 
asnccial & teclinical meaning, & applied 
only to land ro<iulring to be cleared & 
not to the lull area of the right of way. 
— Lainb V. Kennedy (11)14), 43 

N. li. R. 173.— CAN. 

g ii. “ Wood cuitiftg voyage .*'] — 

Where an Insurance policy contained 
an exception that the ship was not 
covered if lost when engaged on a 
wood cutting voyage, the ct. refused 
to allow paL*ol evidence to bo given in 
explanation of the word “wood.*’ — 
Thomas v. Marine Insurance Co. 
(1837), 4 Nfld. L. JL 173.— NFLD. 

g iii. Stock-indradc .**] — By a 

cdntract in writing applts. sold to resp. 
“ the business . . . including the good- 
will & stock-in-trade in connection 
therewith ** : — Held : the word ** stock- 
in-trade might in certain circum- 
stauccs mean something more than 
merchandise, &: evidence was therefore 
admissible to explain its meaning. — 
Kajicio Bros. v. Moosa (J'J30), 51 

N. L. li. 273.— S. AF. 

PART III. SECT. 4, SUB-SECT. 8.— A. 

1396 X. .1 — The 

doctrine of contemporanca ejopodlio is 
applied, speaking generally, only whore 
the contract is ambiguous. — Myers v. 
Union Natural Gas Co. (1922), 53 

O. L. K. 88.— CAN. 

1396 xi. .] — lie 

Canadian Northern Ky. Co, & 
OrrAWA, [19241 4 L>. L. 11. 1217 ; 50 
O. L. K. 153.— CAN. 

PART HI. SECT. 4, SUB-SECT. 11.— D. 

St. 7*0 prooe lUrmlUu of aniMileraWm 

— Kvidence inudmUaible,] — Dauiuiiner 
r. Dauphinee (1924), 57 N. S. It. 600. — 

CAN. 


PART III. SECT. 4, SUB-SECT. 11.— 
E. (a), 

1498 iv. .1 — AVERBtCH V. 

Blooai & Dwohnin (Can.), jl927J 3 
D. L. R. 721.— CAN. 

1509 vi. .] — Where a party 

enters into a written agreement, under 
seal, for the sale for a certain huui of 
alJ his right, title, share & interest In 
a (iortairi business, evidence is inadmis- 
sible to prove a prior verbal agreement 
fur tiic sale of the goodwill of the 
business for a sum In adrlltlon to the 
amoimt so speeilied in the written 
ogriicmcnt. In this case the prior 
collateral agreement was not luterierod 
with by the subsefjuout written agreo- 
merifc. it was a parol condition on 
which the written agreement ilopouded. 
— Austin v. Boone (1800), C N, S. R. 
(2 Uld.) 149.— CAN. 

1509 vii. .] — As between 

the actual parties to an outright 
conveyance a contemporaneous oral 
agroement to allow rcpm*cha«u cjannot 
be proved, but if the party who alleges 
the contemporaneous oral agreement 
was not actually a party to the con- 
veyance, although the conveyance was 
given on his behalf, he can prove that 
there was such an agreement. — M a 
M l V. Maunu Aung Dun (1028), 
I. L. K. 0 Ran. 376.— IND. 

PART in. SECT. 4, SUB-SECT. 11.— 
E. (b). 

1629 11. .J— //fW; the trial 

judge had boon in error in construing 
a (iced in the light of antocodont corro- 
epondonee between the parties, It 
being well settled that even u formal 
antecedent contract cannot be looked 
at to control tho terms of a conveyanco. 
— Wadia V. Secretary of State for 
India (1928), L. K. 56 Ind. App. 51.— 
IND. 

PART HI. SECT. 4. SUB-SECT. 11.— 

G. (a). 

h i. .] — McLean v, Johnson, 

20 


[1923] 4 1). L. U. 178; 32 13. C. li, 
495 ; [1923 j 3 VV. W. R. 013.— CAN. 

h ii. Contemporary oral agree- 

ment acted on by pariice.] — In an action 
for buHJtdosure & sale on default In 
payment of principal, according to tho 
written terms of a mtge. ; — Held : 
an oKiJ agreement that payment 
would not bo exacted until a subHc- 
quont dale could be proven & enforcecl. 
— .fOHNSON iNVKSTMEN're, LTD. V. 

Pagriti UK, [1923] 2 D. L. R. 985 ; 
[1923] 2 W. W. li, 730.— CAN. 

m 1. Mortgage.] — Dick v, 

Schwartz (Man.). 11020] 3 1). L. R. 
891.— CAN. 

PART HI. SECT. 4, SUB-SECT. 11.— 

G. (b). 

1573 i. Evideme admiuatble — I*ronf of 
consideration.]— llosavd may be had to 
a collateral oral agreement to show 
that a deed is in fact founcl€)d on 
a valuable consideration. — K irk v. 
Greaves, [1924] N. Z. L. R. 200.— 
N.Z. 

mi. — —-.] — Whore a 

complete agreAiment was contained In 
a written contract & it satisOed Stat. 
Frauds : — lleUt : an oral arrangement 
as to remimeratluii w'os a separate 
collateral agreement. — Perry v, Es- 
PLBY, [19241 4 D. L. R, 1280 ; 3 W. 
W. R. 074.— CAN. 

mil. .1 — When the 

ct, infers that a written dociuuent was 
not Intouded by the parties to contain 
the whole agH3emeijt, ovldonco of other 
terms not Included in it may be given 
if they are not inoonsJslent with what 
Is w’rittcn. — Connors v. McGregor, 
[1024] 2 D. L. H. 80 ; 2 W. W. R. 294 ; 
20 Alta. L. K. 289.— CAN. 

PART HI. SECT. 5, SUB-SECT. 1. 

II. .] — Parties to a written 

contract are not bound by Its punctua- 
tion.— Walker V , Botuwell, [1931] 
App. D. 70.— S. AF. 



VoL ZVn. — ^Deeds. Cases 1607— 1889a. 


1607. AM. Annotatiom : — Consd. United States 
Shipping Board v. Bunge y Born Limitada 
Sociedad (1925), 134 L. T. 303. Refd. Ounard 
S.S. Co. V. Buerger (1926). 136 L. T. 494 ; 
Frenkel v. McAndrows So Co., [19291 A. C. 
545 ; Kaufmann v. British Surety Insce. Co. 
(1929), 46 T. L. R. 399 ; Stag Line, Ltd. v, 
Foscolo Mango So Co. (1931), 48 T. L. R. 127. 

1628. Add, Annotation ; — Consd. Jacobs v. Batavia 
So General Plantations Trust (1924), 93 
L. J. Ch. 620. 

1652. Add. Annotation : — Reid. Re Carnarvon's 
Chesterfield S. B,, Be Carnarvon’s Highclero 
S. B. (1926), 70 Sol. Jo. 977. 

1675. Add. Annotation : — Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Oas. 43. 

1678a, Printed words deleted.] — Words deleted in 
a priptod form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words. — Sassoon (M, A.) 
So Sons, Ltd. v. Inteknational Banking 
OORPN., [1927] A. O. 711 ; 96 L. J. P. 0. 153 ; 
137 L T. 601, P. 0. 

1735a, Incorporation of guarantee clause — Identity 
of clause uncertain — Clause not available.] — 
Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At tlie head of defts.’ 
letter was a printed notice, ** All ofTers arc 
subject to our usual strike So guarantee 
clauses, accidents, etc.” Pltfs. ordered the 
cylinder, but after it had been delivered So 
fitted it was found to be dofectiv^o. A now 


cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipownei’s So had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to “ our usual ” 
guarantee clause So that their guarantee 
clause provided {inter alia) that “ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages howsoever arising ” : — 
Held : as it was not clear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 
meet the case of engines being supplied to a 
shipowner & not to meet such a case as the 
resent, & as it was not proved that defts. 
ad made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover. — Alison (J. Gordon) So Co., Ltd. 
V. Wallsend Slipway So Engineering Co., 
Ltd. (1927). 43 T. L. R. 323, 0. A. 

1744. Add. Annolaiions : — Refd. Re Griffiths, Jones 
V. Jenkins, [1926] Ch. 1007 ; Lazard Bros. & 
Co. V, Brooks (1932), 37 Com. Cas. 224. 


Sub-sect. 2 (Vol. XVII., p. 372). 

Note. — Conveyancing Act, 1881 {c. 41), a. 55, is 
now replaced by Law of Property Acf, 1925 (c. 20), 
s, 68. 

1865, For cross-reference before this case, See, 
noWf Law of Property Act, 1925 (c. 20), s. 62. 

1869a. Curtilage, garden So adjoining close.] — 

Anon. (1631), Bro. N. C. 86 ; 73 B. R. 886. 


PAHT HI. SECT. 5, SUB-SECT. 4. 

r i. Aletrnng 1o words given 

though gramgitdivai construction fauUi/.] 
— He Demi’Sky & MruiAND li. & iS. 
Co., 4 D. L. 31. r)70.— CAN. 

PART III. SECT. 6. 

t, i, .] — dale uioutioaoil 

n a deed is not coricluesive, & the actual 
dat,o of the execution uiay he shown. — 
Dor d. CoNMiL v. Dickixson (1SG9), 
12 N. B. 11. (1 Hau.) 45G.—- CAN. 

PART in. SECT. 7, SUB-SECT. 1.— 
A. (a). 

. f i, Such other %)ari 

as inay from time to time he required .] — 
Hf.xk V. Cauung KxroTcT Buewixo 
& Malting Co., 119291 2 D. L. II. 881 ; 
03 O. L. li. 682.—CAN. 

PART HI. SECT. 7, SUB-SECT. 2. 
8VV. ** Et cetera,*'] — The phrase “ et 
rdern ** does not rtuidor a contract 
uncertain. If its application appears 
from tho context. — Avrubacg v, 

3>wjom & Dvvoukin (Can.), [19271 3 
D. L. 11. 721— CAN. 

PART UI. SECT. 8. SUB-SECT. 1.— 
A. (a). 

1737 i. General rule.]— It both the 
rocltals & tho operative part of a deed 
aro clear Sc uuainblguons, but arc in- 
consistent with each other, tho opera- 
tive part must prevail. — H itssain i*. 
OuiN CiTONG (1924), I. L. H. 3 Ran. 
53.—IND. 

PART III, SECT. 0, SUB-SECT. 1.— A. 

r 1. Jiegistration of statutory 

memorial.] — By a deed of 1917 rosp. 
assigned loasohold premises in Hong 
Kong to A. & B. os joint tenants, tho 
deed stating that the property had 
l)oen sold to them lor $16,000, tho 


rcccijd. of which was acknowledged. 
I’lio deed was registered under tho 
Hong Kong Land Registration Ordi- 
nance, 1844, with a memorial which, as 
1 * 0(1 uii'cd by tlio Ordinance, was verified 
on oath & gave full particulai’s of the 
deed, including the receipt. In 1029 
B. mortgaged a half Interest in tbo 
property to applt, as security for an 
advance of $2 ,'j, 0U0 ; tbo mtge. wiis 
registered under tho Ordinantie, Before 
tho advance was made, applt. 's solr, 
iiispoct-cd the registered memorial of 
the deed of 1917. but ho did not demand 
imxluction of tho original. B., un- 
known to ai)plt. or his solr., was a sou 
of resp. Rosp. brought an action 
olaimlng to ho entitled to the property 
fT’cod from tho mtge. By his evidence, 
which tho cts. in Hong Kong accepted 
as reliable after an objection to its 
adiuisslhility, resp, stated that the 
name A. was an alias for liimself, that 
there was no consideration for tho deed 
of 1917, & that it had remained In his 
posBOKsion, no beneficial interest being 
intended to bo convoyed to hJs son 
B. : — Held : the action failed, both 
hocaiiso rcsp.’s evidence was in- 
admisslblo to contradict tho plain 
terms of tho deed, & because tho 
registertul memorial estopped rosp. 
from alleging a trust ; having regard 
to the full i»aitieulara contained in tho 
st.atutory memorial, there wew no 
nogligenco in not having required pro- 
duction of tho deed itself. — T hano 
C nuEN V. Ll Po KwAi, [19321 A. C. 
7L'>: 101 L. J. P. C. 193, P. C.— HONG 
KONG. 

PART III. SECT. 10, SUB-SECT. 1.— D. 

t i, .1 — Davison v. BiSN.rAMiN 

(1874), 9 N. S. R. (3 G. & O.) 474.— 
CAN. 

PART III. SECT. 10, SUB-SECT. 1.— E. 

1840 11. ,] — In case of 

conflict the description in the text of a 

21 


grant of land when dear & un- 
ambiguous must prevail over the 
diagram attached to tho grant. — 
Uxiox Govt. v. Lovemore, 110301 
App. D. 13. — S, AF. 

1844 ii. hold a 

ccrtllJcatc of indefeasible title to lots 
I &: 2, part of the north-east quarter 
of a certain section of laud, & tho 
Crown grant to his predecessor in title 
described tho land by reference to a 
plan annexed Sc nmnhered the north- 
cast quarter of said sec'tion. Doft.'s 
title way as pmiihaser under the gnintoo 
from tho CVowu of land, also doscribod 
in the grant by refei*eaco to a plan 
annexed Sz numbered tho south-east 
quarter of the wiiiic section. Neither 
quarter was a full quarter section, & tho 
plans showed that pltf.'s land had for 
its southerly boundary a certain creek 
& tliat said crock wsjs the northerly 
boundary of deft.’s land. Pltf. claimed 
a small point of land in possession of 
deft, wbioh extended Into the creek Sc 
north of the quarter-section line ; — 
If rid : while tho quarter sections were 
referred to in words in tlie deeds, yet 
on the true constructi(m of them it was 
clear that tho pious wore to govern. — 
Kirp V. 8imi*sox, (1928J 4 D. L. R. 
421 ; U028J 3 W. W. R. 331.— CAN. 

1844 iil, Oremt of ease- 

ment . ] — Brown v. Norbury, [1931] 2 
W. \V. R. 863 ; 4 D. L. R. 607 ; 26 
Alta. L. R. 591.— CAN. 

PART III. SECT. 10, SUB-SECT. 2.— D. 

1877 11. .1 — Where a contract 

for the sale of land rests tn fieri, tho 
purchaser, if the quantity be con- 
siderably less than it was stated, will 
be entitled to an abatement, although 
the agreement contains the words 
“ more or less ** or “ by estimation.** — 
Murphy v, Horn, [1929] 4 D. h. R. 
693 ; 64 O. L. R. 354.— CAN. 
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1902. After this case add : — 

Reservation operates immediately.] — See I^aw 
of Property Act, 1926 (c. 20), s. 06 (1), (2). 

1913. Add, Annotation: — Apprvd. Public Trustee 
V. Lancaster Duchy, [1927] 1 K, B. 616. 

1930. After this case add : — 

.] — See, now, Law of Property Act, 1926 

(c. 20), 8. 63. 


1944a. Limitation to eommenoe after existing 
lease — ^Lease void.] — conveyance which is 
Umited to commence after an existing lease 
takes effect presently, if that lease is void. — 
Blackmobe V. OUMBBIIFORD (1680), 1 Proem. 
K. B. 627 ; 89 B. R. 396. 


Part IV. — Covenants and Provisoes. 

2006. Add, Annotation : — Reid. Flexman v. Cor- 2131. Add, Annotation : — Consd. Everett v. Grif- 
bett, [1930] 1 Ch. 672. filths, [1924] 1 K. B. 941. 

2111. Add, Annotation : — Refd. Wise v, Whitburn* 2163. Add. Annotation : — Refd. Leeming v, Jones 
[1924] 1 Ch. 460. (1929), 141 L. T. 472. 


PART IV. SECT. 1, SOB-SECT. 2.— A. 

1990 i,- General rvlc.Y—CiB. always 
construe clauses In deeds ae covenants 
rather than conditions If they reason* 
ably do sq.—Wolfb v. Croft <N. S.) 
(1911), 9 K. L. R. 402.— CAN. 


PART VII. SECT. 8. SUB-SECT. 3. 

ab. Insertion of conMderalion .] — The 
alteration, without authority from the 
promisors, of the sealed instrument in 
question herein, by the insertion of a 
certain statement of consideration : — 
Held : not to have been merely a case 


of the writing: Into the document of 
the Intended ooiiBidcratlon, but to 
have constituted a substitution of 
another contract for the original 
contract, therefore, to have nullilied 
the deed. — Nykifokuk & Nykiforuk 
V. Conroy, [1931] l W. W. R. 622 ; 2 
1), L. R. 407 ; 26 S. L. R. 265.— CAN, 
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DEPENDENCIES. 

Including Dominions, Dependencies, Colonies and British Possessions, 

Part I. — In General. 


After this case add “ See, now. Statute of 
Westminster, 1931 (c. 4), s. 11.*' 

Add. Annotation : — Refd. Sobhuza II. v. 
Miller, [1926] A. 0. 518. 

Bight of Crown to legislate for protectorate — 
Notwithstanding grant of territory within 
protectorate.] — ^The legislative authority over 
the territory of a Crown Protectorate belongs 
to the Crow'n & is controllable only by the 
Inmerial Parliament. 

Under the Foreign Jurisdiction Act, 1890 
(c. 87), the prerogative power of legi^tion 
in respect of Protectorates is exercised by 
Orders in Council, & these Orders have 
statutory effect. A grant of land in a Pro- 
tectorate by the Crown is an executive & 
not a legislative act, & cannot by itself 
impose a fetter on the legislative power of 
the Crown, Where therefore by a subsequent 
Order in Council the Crown has exercised 
legislative powers in respect of the land 
previously granted, the legislative power so 
exercised is valid. The doctrine of deroga- 
tion from grant cannot be applied in the case 
of a grant by the Crown so as to deprive it of 
its paramount right to legislate for the Pro- 
tectorate in which the subject of the grant is 
situate. The Crown cannot renounce or 
fetter its legislative authority by the mere 
fact that in the exercise of its prerogative it 
makes a grant of land within the territory 
over which the legislative authority exists. — 
Nokth Chaiitekland Exploration Co. 
(1910), Ltd. v. R., [1931] 1 Ch. 169 ; 99 L. J. 

Ch. 483 ; 143 L. T. 623 ; 46 T. L. R. 566. 

Add. Annotatioyifi As to {1) Consd. Abeyese- 
kera v. Jayatilako (1931), 146 L. T. 193. As 13. 
to (6) Distd. North Charterland Exploration 
Co. (1910) V. R. (1930), 99 L. J. Ch. 483. 


?• Add. Annotation : — Refd. Sobhuza II. v. 
Miller, [1926] A. C. 618. 

10a. — - — ,] — An extension of British juris- 

diction in a British protectorate by Orders 
in Council may be refen‘ed to an exercise of 
power by an act of State, unchallengeable in 
any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & amiexation of the 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 
vention made in 1894 between Great Britain 
& the Republic. The Convention provided 
for the preservation of native law, & the 
agricultural grazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Ordei*s in Council certain 
lands in Swaziland were expropriated to the 
Crown, to the extinguishment of the use & 
occupation of them by natives under native 
law, certain lands being allotted exclusively 
to the natives : — Held : the Orders in Council 
were effective, even if they were not within 
the powers recognised by the Convention. — 
Sobhuza II, v. Mili.er, {19261 A. C. 618 ; 95 
L. J. P. C. 137 ; 135 L. T. 215 ; 42 T. L. R. 
440, P. C. 

Add. Annotaiion : — Refd. Netherlands 
xVmerican Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 


Part II. — Colonial and Dominion Government 


17a, Order imposing liability to penalty — Power to 
make action void— Ceylon.] — An Order in 
Council of 1923 made provision as to the 
Legislative Council in Ceylon, but reserved 
to His Majesty power to revoke, alter or 
amend the Order. Applt., as common 
informer, brought an action to recover 
penalties under the Order from resp., who he 
alleged had sat and voted after his seat had 
become vacant under its provisions by reason 
of his having a pecuniary interest in a con- 
tract with the Govt. In 1928, after the 
action had been brought, but before its trial, 
an amending Order in Council was made 
providing that the action should be dis- 
missed ; it also amended the Order of 1923 
so as to except the office held by the respon- 
dent from its operation : — Held : the Order 
of 1928 was valid, having regard to the power 
reserved by the Order of 1923, & was an 
effective d^ence to the action, although it 
was retrospective in its operation. — ^Abetese- 


V. Jayatidake, [1923] A. C. 260 ; 101 
L. J. P. C. 40 ; 140 L. T. 193. 48 T. L. R. 

71 ; 75 Sol. Jo. 884, P. C. 

20a, Power of expropriation in mandated territory.] 

— By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nat ions, 
acting under art. 22 of the Covenant of the 
Lea^c, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for “ safeguarding the civil 
& religious rights of the inhabitants of 
Palestine irrespective of race A: religion.” 
In 1923 an Order in Council authorised the 
High Comr. for Palestine to promulgate such 
ordinances as might be necessary for the 
peace, good order, & government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 
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In an action by the owners of the springs the 
Supreme Ct., sitting as a ct. of first instance, 
held that the ordinance was uUra vires, on 
the ground that it was inconsistent with the 
Mandate in that the provisions for compen- 
sation were inadequate. Special leave to 
appeal was granted, all questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as a Ct. of Appeal: — Held: (1) 
the appe^ was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 
1890 (c. 37) ; (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
fuU compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the ct. to consider whether 
an ordinance was witliin those principles. 
Further, the ordinance did make adequate 
provision for compensation. — Jeeusalem- 
Jafpa District Governor v. Suleiman 
Murra, [1926] A. C. 321 ; 95 L. J. P. C. 46 ; 
134 L. T. 609 ; 42 T. L. R. 299, P. 0. 

23* Add, Annotation : — Consd, A.-G. t\ G. S. & 
W. Ry. of Ireland, [1925] A. C. 764, 

24 a. Grant of proprietary right in river — 

Canada.] — By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the pui'pose of carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 

PART 11. SECT. 2, SUB-SECT. 1.— A. 

sa. J>uty to accept advice of Executive 
Council — Decision by Governor -Omeral 
in C&undL] — Wuero a statute directs 
that a mattcT shall be decided by the 
Governor-General in Council, the 
Governor-General is bound to accept 
the advice ol the Executive Council, 
there boinpr no dlporetion In the 
Governor-General personally, & there 
is no legal duty upon him to peruse 
documents placed l>efore him & make 
up his mind upon them. — ScniERHOur 
V. Union Government, [1927] App. D. 

04. — S. AF. 

t (p. 419) i, Proclamaiixm fixing 

importation duties*] — The Governor- 
General purporting to act under Act 
35 of 1922, 8. 5, Issued two proclama- 
tions, the first fixing an exchange duty 
for asbestos cement sheets imported 
from Belginra & the second confining 
the first to certain cheaper kinds of 
asbestos sheets : — Held : the proclama- 
tions wore inira vires the Governor* 

General. — Customs Comb, v. Aibton 
Timber Co., Ltd., [1926] App, D. 1. — 

5. AF. 

t (p. 420) i. “ — No liability to enter- 
tain.] — I’here is no legal obligation 
upon a Lieutenant -Governor, flowing 
from his appointment as such, to enter- 
tain socially ; & no implied contract 
exists betwei!n him &. the Crowm, by 
reason of his appointment & the taking 
of the oath of office, from which ttows 
any obligation with respect to expend! - 


prietors the properties necessary for that 
purpose. In 1923 applts. not having then 
constructed any works, the provincial Govt, 
anted to res^s. a lease of the water power 
bod of the river within limits which over- 
lapped those referred to in applts.* letters 
patent. Applts. brought an action against 
resps., claiming a declaration that applts. 
had a vested right in the river to construct 
dams, & an injunction; — Held: the action 
failed, since the letters patent contained no 
gi*ant of a proprietary right in, or power to 
take possession of, any. part of the river or 
its bed. — United Manufacturing Oo. v. 
St. Maurice Power Co., [1926] A. C. 708 ; 
95 L. J, P. 0. 149 ; 136L.T.389; 42T.L.R. 
496, P. C. 

31a. Authority to promulgate Ordinance under 
Government of India Act, 1915, s. 72 — 
Validity of Ordinance.] — In proceedings under 
an Ordinance promulgated by the Governor- 
General under the Government of India Act, 
1915, s. 72, which authorises him in cases of 
emergency to promulgate Ordinances for the 
peace & good government of British India, it 
cannot be disputed that an emergency existed 
& that the Ordinance is one for the peace 
good goveiTiment of British India. Those 
ai*e matters of wliich the Govern or- General 
‘ is sole judge ; he is not bound to give any 
reasons for promulgating an Ordinance under 
the sect. An Ordinance so promulgated 
constituti]^ a special tribunal for the trial 
of a criminal case is not invalid in that it 
deprives the accused of the right of appeal to 
the High Ct. which they would otherwise 
have had. — Bhagat Singh v* King Emperor 
(1931), 68 L. R. Ind. App. 169, P. C. 

31b. Authority to promulgate Berar Alienated 
Villages 192 Tenancy Law, 1.] — Having re- 
gard to Foreign Jurisdiction Act, 1890 (c. 67), 
s. 1, & the authority delegated to the 
Governor-General in Council by the Indian 
(Foreign Jurisdiction) Order, 1902, the 
Govern or- General in Council had power to 


tares for social entertalDinents. Such 
expenditures are voluntary, & the 
failuro to so entertain could not bo 
a cause for removal or dismissal. — 
J^c Likutenant-Governors Sadary, 
[1931] Ex. C. II. 232.— CAN. 

p (p. 420) I. Government of 

India Act, 1910, «. 72—Stafe of “ ewer- 
gency.**] — The power of legislation by 
Ordinance, confcnxjd by s. 73 of 
Government of India Act, on the 
Governor-General, is subject to three- 
fold restrictions. There must bo an 
** emergency ” to justify the exercise 
of the power ; the power can only be 
exercised for the peace & go(»d 
government of British India or any 
part thereof ; the Ordinance must not 
go beyond the power of the Indian 
Legifllatnre to make laws. There 
being nothing in the language of sect. 7 2 
to indicate that the Governor-General *8 
opinion on the polnte referred to above 
is to be taken as final, the initial pre- 
sumption Is that a ot, of law will have 
jurl^lctlon to go into such matters 
if it becomes necessary to do so. In 
order to determine any question pro- 
perly coming before it for decision. — 
Dks Raj v. B. (1930), I. L. R. 12 Lah. 
26.— IND. 

p (p. 420) ii. .]— The 

High Ct. has power, on application foy 
habeas corpus, to inquire into the le^llty 
of sentences passed by the military 
authorities unless euoh acts were 
validated by a Bill ol Indemnity ; but 
held, on account of an Ordlnanoe pro- 
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] muigated by the Governor-Genera 
I validating the seutcnoc^s, the ct. could 
not question their legality. Under 
Government of India Act, 1910, s. 72, 
the Govonior-General is the sole judge 
of the oxJstenctj of the emergency, 8c 
aU cts. can do is to inquire wliether 
there was evidence upon which the 
Govemor-Gcneral might reasonably 
conclude that an emergency exist od. — 
EMncBoii V, GnANAPpA Shantirappa 
(1930), 1. L. R. 65 Bom. 203.— IND. 

p (p. 420) iil. .]— In 

proceudiugs under an Ordinance pro- 
mulgated by the Governor-General 
imdcr Oovornment of India Act, 1916, 
B, 72, it cannot be disputed that an 
emergency existed & that the Ordinance 
is one for the peace 8c good government 
of British India, as those are matters 
of which the Oovemor-Gciiera! Is the 
solo Judge. — Biiagat Rinoh v. Crown 
(1931), 1. L. U. 12 Lah. 280.— IND. 

8b. InvalidUy of Ordinance when 
repugnant to Commonwealth Ad.]— 
Held : the Govemor-OenoraJ in Council 
could not confer upon the Federal 
Capital Commission the powers con- 
tained in tlie Building & ^rvlces 
Ordlnanoe by rocfjurso to scot. 12 of 
Scat of Government (Administration) 
Act, 1910, 08 the Ordinance was repug- 
nant to the provisions of Seat of 
Government (Administration) Act, 
1924-28. — Federal Capital Commis- 
sion V. Larstan Building & Invest- 
ment Co, I^ROPRIETABY, Ltd. (1929), 
42 0. L. R. 682,— AUS. 
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promulgate the Berar Alienated Villages ' 
Tenancy Law, 1921, relating to territory of 
H.H. the Nizam leased in perpetuity to the 
British Govt^ The said Law of 1921 is not 
void under sect. 12 of the Act of 1890 so far sea. 
as it is repugnant to the Waste Land Rules, 

1866 (Berar), because the Acts, Orders & 
Regulations referred to in that sect, are Acts, 
Orders & Regulations applying to British 
subjects & do not include the said rules of 
1866, which did not purport so to apply. 
Further, the said rules of 1865 were merely 
administrative orders. The Law of 1921, so 
promulgated, accordingly operates as a 
legislative Act, & effectively interferes with 
rights in property held under leases granted 
mrrsuant to the rules of 1866. — Dattatraya 
Krishna Rao Kane v. Secretary of State 
FOR India (1930), 57 L. R. Ind. App. 318, 

P. 0. 

84. For ‘‘ (1774) read “ (1776) 

Add. Annotation: — Retd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

47. Add. Annotation : — ^Reld. Robinson v. South 
Australia State (No. 2), [1931] A. 0. 704. 

52a. Legislative Council of Nova Scotia — Appoint- 
ment to.] — The Lieutenant-Governor of 
Nova Scotia, acting by &; with the advice of 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
(a) exceed twenty-one or (6) exceed the total 
number at the union mentioned in British 
North America Act, 1807 (c. 3), s. 88. The 
membership of the Council is not limited in 
number. The tenure of office of members 
of the Council aj) pointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia. — A.-G. for Nova Scotia v. 

Nova Scotia Legist ative Council, [1928] 

A. C. 107 ; 97 L. J. P. C. 27 ; 138 L. T. 114; 

44 T. L. R. 1 ; 71 Sol. Jo. 864, P. 0. 

62b. Membership of — Tenure of office.] — 

A.-G. FOR Nova Scotia v. Nova Scotia 
Legislative Council, No. 52a, ante. 

52c. Canadian Senate — Membership of — Who are 
qualified persons — Women.] — (1) The words 
“ qualified persons ” in British North 
America Act, 1 867 (c. 3), s. 24, include women, 

& therefore women are eligible for membership 
of the Senate of Canada. 

(2) The provisions of British North 
America Act, 1867 (c. 3), enacting a con- 
stitution for Canada should not be given a 
nai‘row Sc technical construction, but a 
large & liberal interpretation, so that the 
Dominion to a great extent, but within 
certain fixed limits, may bo mistress in her 
own house, as the Provinces to a great extent, 


but within certain fixed limits, are mistresses 
in theirs. — E dwards v. A,-G. for Canada, 
[1930] A. C. 124 ; 99 L. J. P. C. 27 ; 142 
L. T. 98 ; 46 T. L. R. 4 ; 73 Sol. Jo. 711, P. C. 

Future exercise — Cannot be fettered.] — 

Acting within the constitution, the legislature 
of a self-governing Colony or State is supreme, 
& no act of the executive Govt, can fetter 
in any legal sense the future exercise of its 
powers, or give to any person a title other 
than such as could be conferred under exist- 
ing legislation. 

When New South Wales Consitution Act, 
1865, was enacted. Garden Island, in Port 
Jackron, was part of the waste lands of the 
Crown, the entire management Sc control 
of which were vested by sect. 2 of that Act 
in the legislature of the Colony. By notices 
published in 1865 Sc 1866, pursuant to Crown 
Lands Alienation Act, 1861 (N.S.W.), the 
island was dedicated as a naval depot. 
It continued to be so used by the Imperial 
naval authorities until 1913, but since that 
date it had been occupied by the Common- 
wealth naval authorities for the use of the 
naval forces which it provided & maintained. 
An Impeiial Order in Council made in 1899 
under Colonial Fortiiications Act, 1877, 
recited an agreement by which the Govern- 
ment of New South Wales were to erect 
buildings Sc carry out works, partly on Garden 
Island, & the Imperial Government agreed 
that when the buildings & works were com- 
pleted Sc the sites “ conveyed, granted, or 
dedicated in perpetuity for the use of Her 
Majesty’s navy in the same way as Garden 
Island had been,” the Imperial Government 
would surrender certain lands which were not 
within 1855 Act, s. 2 ; the Order then, in 
consideration of the agreement, vested the 
lands in the Government of New South Wales. 
In 1923 the JMinister administering the 
Clown Lands Consolidation Act, 1913 
(N.S.W.), acting under sect. 25 of that Act, 
revoked the dedication of Garden Island : — 
Held : the recital in the Order in Council 
of 1899 did not preclude the Minister from 
revoking the dedication in the manner 
provided by the Act of 1913, & the revocation 
was effectual under sect. 25 of that Act, 
although the notice did not state the manner 
in which it was proposed to deal with the 
island. Judgment of the High Ct. affirmed, 
subject to the declaration made, that I'esp. 
State was entitled to possession of Garden 
Island, being varied to a declaration, in the 
words of Crown Lands Consolidation Act, 1013, 
s. 25, that by virtue of the revocation the 
island had become Crown lands within that 
Act, & liable to be dealt with in accordance 
therewith. — ^Australia Commonwealth v. 
New South Wales State, [1929] A. C. 431 ; 
98L. J.P. C. 81; 140 L. T. 637 ; 45 T. L. R. 
216, P. C. 


PART II. SECT. 8. SUB-SECT. 2.~-A. 

•f. Cannot suspend Habeas Corpus 
Ad A — The Imperial Parliament alone 
can suapond the above Act. — He 
BiANsnAY (Que.) (1918), 24 R. do J. 
fi78.-~CAN. 

il* Disqualified member voting — 
Liability to Since Con- 

BtitntioD Act, H. S. B, C.. 1924 <'c. 46), 
impoacs but one penalty for each day 
on which a diuquelifled person sits & 
Votes as a member of the Legislative 
Assembly, there is but one cause of 
action for each such day, & where an 


action is brought on such cause of 
action that penalty, if recovered, 
belongs to pltr. therein, who thew^bv 
attachoa or appropriates it to hiniHelf. 
Such action, oven though dismissed, is 
n bar tc a subsenuent action for the 
same penalty, unless such prior action 
was collusive. — ^K ebn® v. Ooti®Y, 
[1925] 4 D. L. R. 229; [1925) 8 W.W. R. 
ho.— CAN. 

PART n. SECT. 8, SUB-SECT. 2.— B. 

59 iv. .J — ^When an Act of the 

Dominion Parliament is in part 
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repugnant to an Imporial Act, ellect 
will be given to its onaotmeutB in so 
far as they agree. — lie The Rarewell 
(1881), 7 qTl. R. 380.— CAN. 

69 V. Trantdcr of schools — By Educa- 
tion Act {Isiorthem Ireland), 1923 (c. 21) 
— Whether repugnant to Oovemment of 
Ireland Act, 1920 (c. 67).) — Education 
Act (Nortnem Ireland), 1923 (c. 21), 
which relates to the transfer of schools, 
is not void under Govt, of Ireland Act, 
1920, O. 67, S. 5. — LONDONDRttRY 
County Council v . M*Glaoe, [1929] 
N, I. 47.— IR. 
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English and Empirb Digest Supplement. 


60« After this case add : — 

.] — See^ now. Statute of Westminster, 

1031 (c. 4), s. 2* 

66, After this case add : — 

.] — See, now. Statute of Westminster, 

1931 (c. 4), s. 3. 

68. Add, Annotation : — As to (1) Refd. The 
Pagernes, [1927] P. 311. 

90. Add. Annotations : — Consd. Toronto Electric 
Oomrs. V. Snider, [1925] A. C. 390 ; Oroft v, 
Dunphy, (1932), 48 T. L. B. 652. 

00a. Principle of construction of British North 
America Act, 1867 (c. 3).] — Edwards v . A.-G. 
FOR Canada, No. 52c, ante. 

91a. Enactment preventing King in Council from 
granting leave to appeal — Criminal case.] — 

Sect. 1025 of the Criminal Code of Canada, if 
fa so far as it is intended to prevent the King 
in Council from giving effective leave to 
appeal against an order of a Canadian ct. in 
a criminal case, is invalid. The legislative 
authority of the Parliament of Canada as to 
criminal law & procedure, under British 
North America Act, 1867 (c. 3), s. 91, is 
coniined to action to be taken in Canada. 
Further, an enactment annulling tiie royal 
prerogative to grant special leave to appeal 
would be inconsistent with Judicial Com- 
mittee Acts, 1833 (c. 41) 1844 (c. 69), & 

would be invalid under Colonial Laws 
Validity Act, 1865 (c. 63), s. 2. The royal 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute ; exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 

According to the well-settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or othen^dse, substantial 
& grave injustice has been done. 

Appit. was convicted in Alberta of an 
offence under Govt. Liquor Coutrol Act of 
Alberta, which did not incorporate sect. 1025 
of the Criminal Code of Canada, & of an 
offence under Canada Temperance Act, 
B. S. Can., 1906 (c. 152). For each offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Appit. petitioned for special 
leave to appeal. The petitions were heard 


with the appeals: — Held: (1) each appeal 
was in a “ criminal case ” to which sect. 
1025 applied, so far as it was valid; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal ; 
(3) sect. 1025 did not exclude the prerogative 
right to give leave to appeal ; (4) the cases 
were clearly not within the category of the 
exceptional cases in which special leave to 
appeal was advised in a criminal matter, — 
Nadan V. B., [1920] A. C. 482 ; 05 L. J. P. C. 
114 ; 134 L. T. 706 ; 42 T. L. B. 356 ; 28 
Cox, 0. 0. 167, P. 0. 

Antiotaiion: — Ae to (3) Folld. Chung Chuck u. II., [1930] 
A. O. 244. 

94. Add, Annotation : — ^Refd. Croft v. Dunphy 
(1032), 48 T. L. B. 652. 

96. Add. Annotations : — Refd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1925] 
A. C. 384 ; lie Aeronautics in Canada (Begu- 
lation & Control of), [1932] A. C. 54. 

97. Add. Annotations : — Apld. A.-G. for Ontario 
V. Beciprocal Insurers, [1924] A. C. 328. 
Distd. Toronto Electric Comrs. v. Snider, 
[1926] A. O. 396 ; I’roprietary Articles Trade 
Assocn. V. A.-G. for Canada, [1931] A. C. 310. 

98. For the paragraph in the original volume 
substitute the following jiaragraph : — 

Bona vacantia — Right of Crown in right o! 
pro Vince J — Bona vacantia are “ royalties 
within British North America Act, 1807 
(c. 3), 8. 109, & accordingly belong to the 
province in which they are situate or arise, 
& not to the Dominion. The word “ royal- 
ties is used in the sect, as the equivalent 
of jura regalia. Its meaning is not limited 
by its association with the words “ lands, 
mines, minerals.” — B. v. A.-G. of British 
Columbia, [1924] A. C. 213 ; 93 L. J. P. C. 
76; 130 L. T. 231 ; 40 T. L. B. 13; 68 
Sol. Jo. 138, P. C. 

Annotation : — Consd. Toronto (City) Cori»n- r. !{., 

A. a 98. 

98a. .] — (1) Land in Alberta granted 

by the Crown either before or after Sept. 1, 
1005, when Alberta Act, 1905 (c. 3 Dom.), 
came into force, in tlie absence of heirs, 
escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28 
Dom.), & Land Titles Act, 1906 (Alta.). 

(3) Meaning of ” royalties ” in Alberta 
Act, 8. 21. 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constituted save so far as the Act provided 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (a). 

■n. Recital in preamble to private Act 
— of .] — A recital In the preamiile 
to a tipccial private Act onacU*d by the 
Parliaineut of Canaila Is not such a 
fltKjlaration oh tliat contemplated by 
B. N. A. Act, 1867, s. 92 (10) (c). in 
order to bring the subject-matter of 
the lci?islalion witliln the Jurisdiction 
of Parliament. — Hkwso.v v. Ontario 
Power Co. (1905), 36 S. C. K, 696.— 


so. Incidental mb] eels included.]- 
Bennett v. Quebec l^nARMACEuric^ 
1 CJ. A. 336 ; 

Cart. 250. — CAN. 


98 1 . Bona vacantia — Right of Croton 
in right of Dominion — Saskatchewan,] 
— In 1916, H, domioiJed in the pro- 
vince of 8. died, leaving no heirs or 
other persons legally entitled to his 
estate. Both the Dominion & the 
province claimed tho estate as hoita 
vacantia by right of escheat : — Held : 
as the province of S. was not at the 
date of its establishment owner of the 
lands, nor had any vested rights in 
any duties or reveuuoB in respeot to 
the lands from which the province was 
carved, differing in this respeot from 
the original provinces of Confedera- 
tion. B. N. A. Aot, SB. 102, 109 did not 
apply, notwithstanding Saskatohewan 
Act, 8. 8, & In any event, those soots, 
did not purport to transfer any ** pro- 
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port,y ** or rights to the provinces. — 
K. V. Western Trust Co., A.-O. 
OF Province of Saskatchewan & 
Shulze (1921). 21 Exch. C. R. 1 ; 
59 D. h. H. 597.~CAN. 

sr. ** Royalties** — British North 
America Act» 1867, s. 109 — Construc- 
tion.] — “ Royalties ** in this sect, docs 
not ombraoe all kinds of royalties, but 
is limited in its meaning by the text to 
such 08 are oonnocted with lands, 
mines & minerals ; such as (inter alia) 
the right to bona vacantia 8c of eaoheat. 
arising by reason of a failure of heirs. 
— R. V. WESTERN Trust Co., A.-G. 
or Pbovinoe of Saskatchewan & 
Shulze (1921), 21 Exch. O. R. l ; 69 
D. L. R. 597.-~CAN. 
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otherwise, either expressly or by reasonable 
implication* 

(61 Ultimate Heir Act, R. S. A., 1922 
(c. 144), is ultra vires so far as it purported 
to affect real property. — A.-G. for Alberta 
fK A,-G. FOR Canada. [1928] A. 0. 476 ; 97 
L. J. P. C. 100 ; 139 L. T. 632 ; 44 T. L. B. 
661, P. C. 

AnnoicUion : — As to (1) Coiifld. Ee Natural Resources 
(Saskatchewan), [1932] A. C. 28. 

99. Add, Annotation : — As to (2) Retd. A.-G. for 
Canada v, A.-G. for British Columbia (1929), 
46 T. L. R. 1. 

101. Add, Annotations: — Consd. Toronto Electric 
Comrs. V, Snider, [1925] A. C. 396. Retd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328. 

102. Add. Annotations: — Refd, A.-G. for Canada v, 

A.-G. for British Columbia (1929), 46 

T. L. R. 1 ; A.-G. for Quebec v, A.-G. for 
Canada (1032), 48 T. L. R. 238. 

106. Add, Annotations : — Apld. A.-G. for Ontario 
V, ReciprocrU Insurers, [1924] A. C. 328. 
Consd. Re Insurance Act of Canada, [1932] 
A. C. 41. Refd. Toronto Electric Comrs. v, 
Snider, [1925] A. C. 390. 

106. Add. Annotations : — Consd. Toronto Electric 
Comrs. V, Snider, [1925] A. C. 396 ; Re Aero- 
nautics in Canada (Rcprulation & Control of), 
[3932] A. C. 54. Refd. A.-G. for Ontario v. 
Reciprocal Insurers, [1924] A. C. 328 ; A.-G. 
for Manitoba v, A.-G. for Canada, [19201 
A. C. 260 ; A.-G. for Canada v. A.-G. for 
British Columbia (1929), 40 T. L. R. 1. 

108. Add. Citations L. J. P. C, 101; 130 
L. T. 101. 

Add. A777iotaiion8 : — Distd. Toronto Electric 
Comrs. V. Snider, [1925] A. C. 396. Consd. 
Re Aeronautics in Canada (Regulation & 
Control of), [1932] A. C. 54. 

108a. — • — Question of substance, not of 

form.] — (1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspecte & for 
purposes exclusively within the provincial 
sphere, fxD deal with mattei*s committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 


authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insiurance, subject to provisions 
as to licences & other conditions ; & it was 
provided that actions in respect of such 
contracts might be maintained in the cts. 
of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. S. Can. 
1906, c. 146), sect. 608c, by which it waws 
made on indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co. or assocn. licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. : — Held : (2) the Act of 1922 was intra 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord- 
ing to which, whether enabling or prohibitive, 
they applied only to persons & acts within 
the territorial jurisdiction of the province, 
A (b) although it might incidentally affect 
aliens & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance ; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 508c ; 
that sect, was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, BS. 11 & 12 (1), whereby restrictions 
were placed upon aliens & British cos. in the 
matter of carrying on insurance business in 
Canada ; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration. — A.-G. FOB Ontario v. Reciprocal 
Insurers, [1924] A. C. 328 ; 130 L. T. 738 ; 
68 Sol. Jo. 383 ; siib nom. A.-G. FOR Ontario 
V. Reciprocal Insurers, Craigon v. R., 
Otte V. R., 93 L. J. P.C. 137 ; 40 T. L. R. 
273, P. C. 

Annotations: — Aa to (1) Folld. Toronto Kloctrio Comrs. v. 
Snider, ll‘.)25] A. C. 396 ; Ee luHimiUfe Act of Canada, 
[1932] A. C. 41. Refd. A.-G. for Alberta v. A.-G. for 
Canada, 11928] A. C. 475. 


PART II. SECT. 3. SUB-SECT. 4.— 
A. (b) i. 

h i. .] — R. V. Hankl, R. V. Yelle 

Qno.) (1025), 45 Can. Ci‘im. Cas. 381. 

—CAN. 

h ii. .] — Provincial lepdslatlon 

rcpiumont to B. N. A. Act, 1867, k. 03 
(2), is “ absolutely void & inoperative,** 
& is not appealable under sub-sect. 3 to . 
the Governor In Council. — HiRsm v. 
Montreal Protestant Board School 
Comrs., [19261 2 1). L. R. 8; [1926] 
S. C. R. 246 : varuina. 31 R. de J. 440 ; 
on appeal. [1928] A. C. 200, P. C.— CAN, 

h ili, .] — Any ^vinclal egris- 

lation mpufirnant to B. N. A. Act, 
1867. 8. 93 (1), Is to the extent of snob 
ropugrnancy absolutely void & in- 
operative. — Tint Separate School 
Trustees v. R. (1920), 69 O. L. R. 96. 
—CAN. 

h iv, ,] — Hdd : there Is a con- 

flict between Bkpey. Act. 1927 (c. 11), 
8. 64 & Fraudulent Preferences Act, 
R. S. B. O., 1924 (c. 97), 8. 3 (2) ; & 


the Dominion enactment prevails, — 
Canadian Credit Men's Trust 
Association, Ltd. v, Hoffar, Ltd., 
[1929] 2 D. L. R. 73 ; 1 W. W. R. 557 ; 
40 B. C. R. 454 ; 10 C. B. R. 369.— 
CAN, 


k. For ** k. .1 — ” substitute 

M 101 ii. 

101 iil. .1 — ^Wheroboth the 

Dominion Parliament & a provincial 
legislature have legislated on tho same 
subject & with the same object, & the 
lofi^lation is v^ithln the powers of the 
Dominion Parliament, the provlnoiol 
legislation is inoperative. — R. r. 
Shbndan, [1924] 3 D. L. R. 339 ; 3 
W. W. R. 617 ; 34 B. O, B. 161.— 
CAN. 


106 i. Power to repeal local Act ,] — 

Rumsey V, Hare (1877), 3 R. & O. 4. — 
GAN. 


Bt. Creation of new province — 
Eestriction of legislative powers ,] — In 
exeroising the authority to establish 
new provlnoea given to it by B, N. A. 
Act, 1871, the Dominion Parliament 
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had power to enact Alberta Act, 8. 17 
wi tliUs protective provisions restricting 
full legislative power as to education, 
notwithstanding that those provisions 
arc a modification of B.N.A. Act, 1867, 
s. 93.-— 11. (Brooks) v, Ulmer, [1923] 
1 D. L. R. 304 ; 1 W. W. It. 1 ; 38 
Can. Crim. Cas. 207 ; 19 Alta. L. R. 
12.— CAN. 

8V. Legislation inconsistent witJi pro- 
vincial rights — Powers conferred on 
Board of Commerce. h—The Dominion 
Parliament cannot confer on the Board 
of Commerce jurisdiction that would 
restrict the liberty of the inhabitants 
of a province. — A.-G. for Ontario v, 
Canadian Wholesale Grocers 
Assocn., [1923] 2 D. L. R. 617 ; 39 
Can. Orlm. Coe. 272.— CAN. 

PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) a. 

m (p. 431) i. .1 — Kinney v. 

Dudman (1876), 2 R. & C. 19; 2 
Cart. 412.— CAN. 

m (p, 431) ii, .]— Peek v. 



Oases 115— 121a. English and Empibi: Diassfr Supfleiment. 


115* Add, Annotation : — RefiL A.-G. for Manitoba 
V, A.-G. for Canada, [1929] A. 0. 260* 

116, Add, Annotations : — Consd. A.*G. for Quebec 
V. A.-G. for Canada (1932), 48 T. L. R. 235. 
Refd. A.-G. for Quebec v, Nipissing Central 
By. & A.-G. for Canada, [1926] A. C. 716. 

117. Add, Annotations : — Apld. A.-G. for Manitoba 
V. A.-G. for Canada, [1929] A. C. 260. Consd. 
Ee Insurance Act of Canada, [1932] A. C, 41. 
Dlstd. Lymbum v, Mayland (1932),^ 48 
T. L. R, 231. Refd. A.-G. for Ontario v. 
Reciprocal Insurers, [1924] A. C. 828 ; 
Toronto Electric Comrs. v, Snider, [1925] 
A. C. 896 ; Proprietary Articles Trade 
Assocn. V. A.-G. for Canada, [1931] A. C. 310. 

117a. .] — Sale of Shares Act, 1924, & 

Municipal & Public Utility Boai’d Act, 1926, 
both of Manitoba, are ultra vires under 
British North America Act, 1867 (c. 3), s. 92, 
in so far as they purport to prohibit Dominion 
cos. from selling their own shares within the 
Province without the consent of a Provincial 
Comr. or Board, since thereby they interfere, 
dii’ectly & substantially, with the status 
& capacity conferred on the cos. by Dominion 
legislation intra vires under British North 
Amc^rica Act, 1867 (c. 8), s. 91. — A.-G. for 
Manitoba v, A.-G. for Canada, [1929j A. C. 
200 ; 98 L. J. P. C. 65 ; 140 L. T. 386 ; 45 
T. L. R. 146, P. C. 

Annotation : — Distd. Lymbum r. Mayland (1932), 48 T. L. R. 

231. 

119. Add, Annotations: — As to (1) Refd. Montreal 
Corpn. V, Montreal Harbour Comrs., Tetreault 
V, Montreal Harbour Comrs., A.-G. for 
Quebec v, A.-G. for Canada (1926), 42 T. L. R. 
98 ; A.-G for Quebec v, Nipissing Central Ry. 
& A.-G. for Canada, [1926] A. C. 716. 
Generally^ Refd. Eo Aeronautics in Canada 
(Regulation & Control of), [1932] A. C. 54. 

119a. .] — (1) Fisheries Act, 1914, 

SB. 7a, 18, requiring persons who operate for 
commercial purposes a fish cannery, & in 
Biitish Columbia a salmon cannery or salmon 
curing establishment, to obtain a licence 
from the Canadian Minister of Fisheries are 
ultra vires of the Parliament of Canada. 

(2) The Special Fishery Regulations made 


for British Columbia under sect. 45 of the 
same Act do not give the Minister a discretion 
to refuse an application by a properly qualided 
person for such a fishing licence as Is required 
by those regulations. — ^A.-G. for Canada v, 
A.-G. FOR British (Columbia, [1930] A. C. , 
111 ; 99 L. J. P. C. 20 ; 142 L. T. 73; 46 
T. L. R. 1, P. 0. 

AnnaUxtiona : — Generally^ Ooiud. Aeronautics in Canada 
(R^ulation & Control of), [1932] A. O. 64 ; A.-G. for 
Quebec v. A.-G. for Cancla (1932), 48 T. L, K. 238. 

120. Add, Annotation: — Refd. The Fagemes, 
[1927] P. 311. 

121. Add, Annotation : — Refd* A.-G. for Quebec 
V, Nipissing Central Ry. & A.-G. for Oanadai 
[1926] A. C. 716. 

121a. Safeguarding navigation of river 

obstructed by bridge included.] — British 
North America Act, 1867 (c. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, & sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways & other works extending 
beyond the limits of the province, A any 
works wliich, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to bo for the general 
advantage of Canada. In the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception: — Held: (1) the right & power 
of safeguarding the navigation of the river 
passing under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights A powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain & the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt, of New Brunswick had power to make 
regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, A the change 
made being wholly consistent with the 
treaty. — A.-G. for New Brunswick v, 
Canadian Pacific Ry. Co., A.-G. for 


Shields (1881), 9 A. R. 639 ; 3 Cart. 
266-— CAN. 

o (p. 431) i, Bankruptcy Act, 

1920 (c. U), 8. 11 (1) (10>— /n/ra vires.] 
— Belanoek. etc. V. Royal Bane op 
Canada, [1926] 2 D. L. R. 929 ; [1926] 
S. G. R. 218; affd. sub nom. Royal 
Bank of Canada v, Laruk, [1928] 
A. C. 187 ; 139 L. T. 682, P. 0.— CAN. 

■w. Building societies — In Quebec — 
lAguidaiion of — Ultra vires ,] — MoClan- 
AOHAN V, St. Ann's Mutual Building 
Society (1880), 24 L. C. J. 162; 2 
Cart. 237.— CAN. 

sy. Cheese factories — Act to prevent 
fraud against — Valid .] — R. v. Stone 
(1892), 23 O. R. 46.— CAN. 

sz, Cojryright,] — Smiles v, Bblford 
(1877), 1 A. R. 436 ; 1 Cart. 576.— CAN. 


sb. Education,] — Uetd-: Alberta Act 
(D., 1905, o. 3), 8. 17, was within the 
powers of the Dominion Parliament. — 
lit Alberta Act, Section 17. [1927] 2 
D. L. U. 993 ; [1927] 8. O. R. 364.— 
CAN. 


114 IV. .]— Part IV. added 

to Canada Temperance Act, prohibiting 
tho Importation of intoxicating liquor 
Into thoHe provinces w^here it8 sale for 
beverage purpOHes is forbidden by pro- 
vincial law, is iidra vires tho Dominion 
Parliament. — G old Seal, Ltd. v. 


Dominion Express Co. & A.-G. for 
Alberta Province (1921), 62 D. L. K. 
62 ; 62 S. C. R. 424 ; [1921 ] 3 W. W. H. 
710 ; alSg. 68 D. L. R. 51 ; 34 Can. 
CHm. Cas. 250; 16 Alta. L. R. 113.— 
CAN. 

116 iii. By 45 Firi. c. 119— 

Valid.] — Re Quebec Timber Co. 
(1882), Oout. 43.— CAN. 

a (p. 432) i. Regulation of time 

dh tf tanner. y— -The regulation of the 
manner of fishing & the ostabUshing of 
close Beasons aro within the exclusive 
loginJative jurisdioijou of the Dominion 
Parliament. Sect. 29 of Fisheries Act, 
R. S. C., 1927, is irUra vires, — U. v. 
Tomasson, [1932] 2 W. W. R. 176.— 
CAN. 


r (p. 432) i. Regulations as to 

inland flsheriea — Falia.l— B ayer v, 
Kaizeb 0 894), 26 N. S. H. 280.— CAN. 


r (p. 432) li. .1— The pro- 

visions of Fisheries Act, 1014 (o. 8) 
(Dom.), 88. 7a, 18, for the lloenslng Sc 
taxing of fish canneries ; — Held : ultra 
3, — R. V. SOMBRVILLB OaNNKRY 

Co.. Ltd. (B,0.).[I9271 4 D.L.R.494; 
[1927] 3 W. W. R. 216 ; 49 Can. Grim. 
Cas. 66.— GAN. 


r (p. 432) III. ,] — ^A regula- 

tion made by Order in Counoil pursuant 
to the power given by Dominion 
Fisheries Act, s. 46, Sc adopted from a 
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S rovinoial regulation, to the effect 
tiat no one shall fish by means other 
than by angling & trolling except 
under Ueenae from a duly authorise 
officer of the Provincial Govt, was not 
open to objection on the principle that 
Parliament haH no power to divest the 
Dominion In favour of the I'rovlnce 
of a legislative power conferred on It 
by the B. N. A. Act. — S ero v. Gault 
(1921), 60 O. L. R. 27 ; 64 D. L. R. 
^7.— CAN. 

' r (p. 432) iv. Customs 

Fisheries Protection Act, s. 10 <c) — 
ItUra vires.] — R. v. Auxiliary Fishing 
S cHOOiVEU Natalie S., [1932] Ex. 
C. R. 1 r>6.— CAN. 

h (p, 432) 1, Ouarding of cross- 

ingsA — Re Canadian Paoifio Ry, Co. 
Sc Qounty & Township op York 
(1896), 27 O. R. 660.— CAN. 

y i, Dominion Insurance Act, 

S3. 11. 12 (1). 71, 71a, 134, 134a— 
Ultra vires.] — Re Insurakob Con- 
tracts. [1026] 2 D. L. R. 204; 68 
0. L. A, 404.— CAN. 


sd. Interest — Amount of — R, B, C„ 
1886 ( 0 . 127), 8, l^Intra tKres.l— 
Bradbubn V, Kdinbcrgh Life Assdb- 
ANOB Co. (1903), 23 0. L. T. 199 ; 6 
0. L. R. 667 ; 2 O. W. R. 263.— CAN. 


, 9AV*. aw* ^ov *‘0 ” substitute 



VoL XVIL-— Depeiidraoies. Caies leia— lS8e. 


Oakada iNTEaavKNiNa (1926), 94 L. J. P. 0. 
142 ; 138 L. T, 486. P. O. 

122, Add* Annotation : — ^Reld. A.-G. lor Quebec 
V. Nipissing Central By. & A.-G. for Canada 
[1926] A. C. 715. 

122a. Expropriation of provinoial Crown 

lands.]— Railway Act, 1919 (c. 68), s. 189, 
which empowers any railway co., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1867 (c. 3), ss. 91 (29), 92 (10).— A.-G. fob 
Quebec v. Nipissing Central By. Co. & 
A.-G. FOB Canada, [1926] A. O. 715 ; 96 
L. .1. P. C. 221 ; 136 L. T. 520; 42 T. L. B. 
691, P. 0. 


Annotation Distd. A.“G. for Quebec v. A.-G. for Canada 
(1032), 48 T. L. R. 238. 


124. Add. Annotations : — Hefd. Canadian Pacific 
By. Co. V. Toronto Transportation Com- 
mission ; Toronto Transportation Com- 
mission V. Canadian National Railways, 
[19.30] A. C. 686, 

125. Add. Annotations : — ^Retd. Re Aeronautics in 
Canada (Regulation & Control of), [19.32] 
A. C. 54 ; A.-G. for Quebec v. A.-(>. for 
Canada (1932), 48 T. L. R. 235. 


125a. Regulation of running rights.] — Applts. 

owned a short railway line in Alberta branch- 
ing from a line which branched from the 
Canadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, & traffic could pass from 
applts.* line without interruption into such 
other provinces as were served by that co.*s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.* 
line, with permission to construct a short 
track joining it : — Held : the Railway Board 
had power to grant the application, since 
applts.* line was part of a system of railways 
operated together, & connecting one province 
with another, & it was within the legislative 
authority of the Dominion under British 
North America Act, 1867 (c. 3), s. 92 (10) (a). — 
Lusoab Collieries v. McDonald, [1927] 
A. C. 926 ; 97 L. J . P. C. 21 ; 137 L. T. 779 ; 
43 T. L. R. 801, P. C. 


126. Add. Annotation : — Refd. Croft v. Dimphy 
(1932), 48 T. L. T. 652. 


128a« Question of substance, not of form.] — 
A.-G. FOB Ontario v. Reciprocal Insurers, 
No. 108a, ante. 

128b. Insurance Act, 1927, ss. 11, 12, 66, 66 

— ^Validity.] — ^By sect. 11 of the Insurance 
Act of Canada, R. S. C., 1927, c. 101, a 
licence was made necessary from the Minister 
of Canada for any Canadian co. or any alien 
to carry on insurance business witliin Canada, 
&, by sect. 12, a licence was also required for 
any British co. or subject not resident in 
Canada who immigrated into Canada to 


carry on insurance business, sects. 65 & 66 
imposed penalties for insuring without such 
licences. The Special War Revenue Act, 
R. S, 0., 1927, c. 179, imposed taxation on 
persons who insured with insurers so pro- 
hibited. British & foreign insurers obtamed 
licences under the Quebec Insurance Act, 
& the Govt, of Canada required them to take 
out licences imder sects. 11 & 12, d:; attempted 
to recover taxes from persons who had 
insured with them under the Special War 
Revenue Act. The Lieutenant-Governor of 
Quebec referred to the ct. the questions : 
“ (1) Is a foreign or British insurer who 
holds a licence under the Quebec Insurance 
Act to carry on business within the Province 
obliged to observe & subject to sects. 11, 12, 
66, 66 of the Insurance Act of Canada, or are 
those sections unconstitutional as regards 
such insurer ? (2) Are sects. 16, 20 & 21 of 

the Special War Revenue Act within the 
legislative competence of the Parliament of 
Canada ? Would there be any difference 
between the case of an insurer who has 
obtained or is bound to obtain under the 
Provincial law a licence to carry on business 
in the Province and any other case ? ** ; — 
Held : *the answers must be to the first part 
of question 1, “ No *’ ; & to the second part, 
“ Yes ** ; to the second question in both 
branches, “ No.** The conduct of insurance 
had been declared to be exclusively subject to 
I:h*ovincial law, & the Insurance Act of Canada, 
1927, was not properly framed alien legisla- 
tion within sect. 91 of the British North 
America Act, 1867 (c. 3), & therefore was not 
within tlie legislative powers of the Dominion, 
neither was that Act. properly framed law 
as to immigration within the meaning of 
sect. 95 of the Act of 1867. The taxation 
imposed by the Special War Revenue Act 
was void in that the tax was linked up with 
a Dominion licence which had already by 
this decision been held illegal. — Re Insur- 
ance Act op Canada, [1932] A. C. 41 ; svh 
nom. A.-G. op Quebec v. A,-G. op Canada, 
Belding Corticelli, Ltd., A.-G. op Canada 
V. A.-G. OP Quebec (Beijoing Corticelli, 
Ltd., A.-G. op British Columbia & A.-G. 
op Ontario, Interveners) (1931), 101 
L. J. P. C. 26 ; 146 L. T, 28 ; 48 T. L. R. 
73 ; 76 Sol. Jo. 10, P. C. 

128c. Power to Impose customs duty — ^Alcoholic 
liquor imported by provlnce.]-~k)ustoms & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt, of British Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 3), 8. 91, heads 2 & 3, to impose 
duties upon the importation of goods into 
Canada is not limits by sect. 125, which 
exempts the ** property ** of a province from 
taxation. — A.-G. op British Columbia v. 
A.-G. OP Canada, [1924] A. 0. 222 ; 130 
L. T. 257; 40 T. L. R. 4; 68 Sol. Jo. 68, 
P. 0. 


128b ii. ImpasUion of addiHoncU 

ouMoms duties.] — aeid : 63 Viot. o. 20» 
8. 19, was not tUira vires tho Dominion 
Podlament. — ^A.-G. op Canada v. 
Postor (1892), 81 N. B. R. 163.— CAN. 

tf. Migratory Birds Protection Act 
1917 (c, 18) — Bow far irUra vires.] 
— R. V. Stuart, [1928] 1 D. L. R. 12 ; 
[19241 3 W. W. R. 648.— CAN. 


•J. Soldier Settlement Ad, ss. 33, 34 
— Jn^ro uirea.l— R. v. PowRRS, [1923] 
Bxoh. C. R. 131.— CAN. 

■k. Jidges Ad, R. S. C., 1906 (c. 
138), ss. 33-35.1 — In so far as the 
above sects, attempt to disqualify or 
prohibit a Judge of the King’s Bench 
from acting as an arbitrator In matters 
lying wholly vdthin provinoial control, 
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they are ultra vires . — VP'innipeg Corpn. 
V. (koaa (ManO, [1926] 4 D. L. R. 318 ; 
[1926] 2 W. W. R. 868.— CAN. 

bU lAve-atock dt lAve-stock Products 
Ad, 1923, regulalions made there- 
under — How far uUra vires.] — R. v. 
COLUNS, [1926] 4 D. L. R. 648 ; 46 
Can. Crim. Cas. 282 : 69 O. L. R, 463. 
—CAN. 



Cases 1283— 180b. English and Empire Digest Supplement. 


128d. What Is— Export tax.] — A.-G. foe 

British Columbia v, McDonald Murphy 
Lumber Co., Ltd., No. 136e, post, 

128e. Customs legislation — ^Extension of extra- 
territorial limit — Validity.] — British North 
America Act, 1867 (c. 3), did not in terms 
impose any restriction on the Parliament of 
the Dominion of Canada with regard to 
enacting customs le^slation designed to 
extend the extra-territorial limit. Further, 
in view of the liistory of the Imperial legisla- 
tion in that respect, where plenary powers to 
pass customs legislation have been conferred 
on the Dominion Parliament, there is no 
justification for inferring such a restriction, 
& accordingly a Dominion statute extending 


such extra-territorial limit to 12 marine 
miles from the Canadian coast in the case of 
vessels registered in Canada was competently 
enacted before the passing of the Statute of 
Westminster, 1931, by which the Parliament 
, of a Dominion now has in terms express & 
full power to maJte laws having extra- 
territorial operation. — Croft v. Dunphy 
(1932), 48 T. L. B. 662, P. O. 

,] — SeCy nowy Statute of West- 
minster, 1931 (c. 4), s. 3. 

180a. “Peace, order & good government of 
Canada “ — Whether trade disputes included.] 

— Toronto FiLECTRic Combs, v. Snider, No. 

179a. post. 

180b. Taxation — Income tax.] — (1) The Parlia- 


129 i. Pilotage,]— H, v, Peters 
(1873), N. B. Dig. 138.~~CAN. 

1 (p. 434) 1. .Y—Held: Criminal 

Code, 1892, ss. 865 & 866, were tnira vires 
the Dominion Parliament. — Flick v. 
Brisbin (1895), 26 O. R. 423.— CAN. 

o (p. 434) i. .] — Tf an act pro- 

Uibiled by the Dominion Parliament 
i9 one that may be considered a criminal 
matter, its prohibition & the subject of 
evidence cstabliFhing such act are within 
the powers of Parliament, even though 
the act is one that relates to property & 
^vil rights. — K. u. Poulin (Alt a.), f 1 926 1 

1 D. L. K. 618; [192.51 1 W W. R. 
1C; 43Can. Grim. Ca«. 242.— CAN. 

o (p. 434) II. Criminal Code. 

8. 734 : — Belli : ivira vires. — Dowsett 

V. Edmunds (Alta.), (19261 4 D. L. R. 
796 ; [19261 3 W. W, R. 447 ; 4(*i Can. 
Grim. Viifi. 330.— CAN. 

o (p. 434) ili. Sect. 734 of 

the Canadian Criminal Code, so far as 
it purports to proliiblt civil proceedings 
in respeet of an aBsanlt after the dis* 
obar^ of the penalty imposed in a 
criminal prosecution under the Code, 
is vUra vires of the Parliament of 
Canada. — Rice v. Messenger, [1929] 

2 D. L. R. 669 ; 61 CJan. Crim. Cas, 
147 ; 60 N. S. R. 399.— CAN. 

o (p. 434) iv. Issue of certificate 

releasing from all further jyroceedings 
civil or criminal,y~ncld ; 32 & 33 
Viet, o, 20, 8. 46. Is not ultra vires, — 
Wilson v. Codtre (1866), 26 N. B. R, 
516.— CAN. 

q (p. 434) 1. .] — O’Brien v. 

Rotal George Co„ Ltd., 11921) 1 

W. W.R.5.59; 67D.L.R.301; ICAlta. 
L.5R.373: 35 Can. Crim. Cas. 22.— CAN. 

q (p. 434) iJ. Legisla- 

tion of a prohibitive character passed 
for the purpose of compelling observ- 
ance of the Lord’s Day falls within 
B. N. A. Act, 8. 91 (27), which confers 
on the Dominion Parliament exclusive 
jurisdiction to legislate with respect to 
criminal law. — Ci^arke «. Wawts^rn 
Rural Municipality, (19301 2 D. L. R. 
596 ; 1 W. W. R. 319 ; 53 Can. C. C. 
366 ; sub nom. Ex p. Clarke, 24 
S. L. R. 327.— CAN. 

• (p. 434) i. Canada Grain 

Act, 1919, 8.95(7) — Whether ancillary 
to or necessary for operation of Domi: 
niim law.] — The above Act is not In the 
nature of an ancillary provision which, 
whilst encroaching upon matters 
assigned to the provincial legislatures, 
is required to prevent a scheme of a 
Dominion law being defeated ; nor is 
it a cose where, in order to operate a 
validly enacted law, procedure must 
be adopted to make oliective that law 
oven though it invades the legislative 

of 

V. 

11925] S. C. R. 434.— CAN. . 

; .1— The pro- 

visions of the aliovo Act, requiring a 
primary grain-dealer to take out a 
licence thereunder, & prescribing the 
form of contract to be used on the 
purchase of grain, are ultra vires. — 


the provinces in respect 
property or civil rights.— R. 
Eastern Terminal Elevator ( 


Trimble v. Caplino, [1927] 1 D. L. R. 
717 ; [1927] 1 W. W. R. 188 ; 22 Alta. 
L. R. 536.— CAN. 

1 (p. 434) iii. War legislation 

— Establishment of Canada Wheat 
Board.] — Held: the legislation & 
Orders in Council establishing the 
Board were inira vires the Dominion 
Parliament os being either (a) legisla- 
tion arising out of war, or (b) regula- 
tion of trade 6c commerce. — ^A.-G. for 
Canada v. Alexander Brown Mill- 
ing Sc Elevator Co., [1923] 4 D. L. R. 
443 : 63 O. L. R. 298.— CAN. 

dd I. Courts — Power to establish — 
Maritime court — Jurisdiction limited to 
Ontario — Valid.] — The Picton (1879). 
4 S. C. R. 648 ; 1 Cart. 557.— CAN. 

dd li. Power to extend furiS' 

diction — Court crealed by Imperial 
Act — V^alid.] — A.-G. or Canada v. 
Flint (1884). 16 S. C. R. 707 ; 4 
Cart, 288.— CAN, 

dd lii, .]—Il€ld: the 

DomlaJon Parliament had power to 
confer jurisdiction on a ot. to try 
offences against Inland Revenue Act, 
R. S. C. c. 34. — R. V. Kennedy (1902), 
35 N. S. R. 260.— CAN. 

sp. Appeal to Supreme Court of 
Canada — 42 Viet. c. 39, s. 6 — Ultra 
vires .] — Grand Trunk Ry. Co. v. 
C’rbdit Valley Ry. Co. (1875-1908), 
1 Cout. Dig. 282.— CAN. 

6t. Jury — Selection of jurors — In 
criminal cases .] — R. v. O’Rourke 
(1882), 32 C. P. 388.— CAN. 

sw. Opium <£• Narcotic Drug Act .] — 
The Opium & Narcotic Drug Act, 1923, 
now R. S. C. 1927, c. 144, is intra vires, 
—li. V. Gordon, [1928] 2 D. L. K. 
315 ; [1928J 1 W. W. R. 678 ; 49 Can. 
Crim. Cas. 272.— CAN. 

sx. .] — IL V. Wakabayabhi, R. 

V. Lore Yip, [1928] 3 D. L. K. 226; 
11928] 1 W. W. R. 487 ; 49 (Jan. Crim. 
Cas, 392 ; 39 B. C. R. 310— CAN. 

sy. Agriculture — Live Stock Pedigree 
Act.] — ‘^Agriculture ** within B. N. A. 
Act, 8. 95, is not restricted to the 
cultivation of the fields. The puri>oso 
of Live Stoc;k Pedigree Act being to 
improve the (luallty of live stock on iho 
farms of the Dominion, it is intra vires 
of the Dominion under said section. — 
R. V. Davenport. [1928] 2 D. L. R. 
862 ; [1928] 1 W. W. R. 876 ; 50 Can. 
Crim. Cas. 40.— CAN. 

«z. Gold Jb SUver Marking Act 
intra vires.] — Held: Gold & Silver 
Marking Act, 7 & 8 Edw. 7, o. 30, 
8. 16 (5), is intra vires of the Dominion 
Parliament. — R. v. Lee (1911), 18 
O. W. R. 845 ; 2 O. W. N. 933 ; 23 
O. L. R. 490 ; 18 Can. Crim. Cas. 
480.— CAN. 

80 . Power to prohibit harbouring 
goods within terrUorial waters.] — The 
Parliament of Canada, in legislating 
for the elTective observance of its 
customs law & the protection of its 
revenue, may prohibit the barbouriug 
of goods within the territorial waters of 
(Canada, Sc thus s. 217 (4) ot the 
Customs Act, R. S, 0., 1927 (o. 42), is 
intra vires . — R. v. BounuKR, [1929] 2 
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D. L. R. 849 ; 61 Can. Crim. Cas. 314 ; 
60 N. S. R. 492.— CAN. 

sd. Water power — Powers relating to.] 
— lie Waters & Water Powers 
Rbfbrenoe, [1929] 2 D. L. R. 481 ; 
S. C. R. 200.— CAN. 

sf. Regulation — Condition as to 

wages — Intra vires.] — Outen v . 
Stewart, Grant v. Winnipeg Cjtt, 
[19321 3 W. W. R. 193.— CAN. 

sk. Sales tax.] — Special War Revenue 
Act, 8. 58 : — Ildd : inira vire^s, — R. v. 
JVIiLLER Court Sc Co., [1930] 3 D. L. R. 
745.— CAN. 

so. Faleral District Commission Act.] 
— The F'ederal District Commission 
Act, 1927, is within the powers of the 
Parliament of Canada ; Sc the Com- 
mission’s byo-law forbidding the opera- 
tion upon the Commission’s driveway 
of any vehicle for the transportation 
of passengers for hire, & its byo-laws 
providing a penalty for non-compHaucc, 
Sc its agreement giving the Ottawa 
Electric Ry. Co. the exclusive right to 
operates sight-soeing busses for hire on 
the driveway, are within the powers 
of the Commission. — R. v. Rijid Link, 
Ltd. (1930), 54 Can. C. C. 271; (56 
U. L. R. 53.— CAN. 

sq. Customs Aci, 1927 — LiabilUy of 
vessel hovering within twelve miles to 
seizure — Intra t'tres.) — Croft v. Dun- 
phy (1932), 48 T. L. R. 652, P. C.— 
CAN. 

sr. .] — Treniioltvi v. 

McCarthy. [1930] 1 D. L. R. 674.-CAN. 

6t. Trade Unions Act, 1927.] — The 
Trade Unions Act is a statute dealing 
solely with property & civil rights, & 
therefore ultra vires of the DomiiUon 
Parliament & quite ineilcctual to confer 
any valid status on a trade union. — 
Amalgamated Buildfjis Council v. 
Herman, [19301 2 D. L. R. 513 65 

O. L. R. 296.— CAN. 

Bv, Ciml senmnis — Eocclusire powers 
of salaries — Who are — Not harbour 
commissioners.]— Re Hamilton Har- 
iiouR CX)MR8., [19301 2 D. L. K. 509 ; 
65 O. L. R. 149.— CAN. 

BW. Power to authorise inter 'pro- 
vincial endorsement of search warrants.] 
— The Dominion Parliament has power 
to authorise peace officers & others to 
act beyond the limits of the ordinary 
scope of their provincial duties & can. 
In a criminal prosecution or for the 
pun>ose thereof, under sect. 91 of the 
British North America Act, deal with 
the p(5rsonal property of citizens In any 
Province & authorise its seizure by a 
constable or peace officer acting under 
sect. 629 of the Criminal (Jode, — Rc 
R. V. SoLU»WAY Sc Mili. 8 (1930), 64 
Can. C. 0. 214 ; 66 O. L. R. 677.— CAN. 

Bb. Soldier Settlement Act — Security 
to Board — Priorities.] — Those pro- 
visions of the “ Soldier Settlement 
Act.” 1919, purporting to provide 
security to the Board without registra- 
tion of said security and in priority to 
other bond fide creditors whose soounty 
has been restored are intra vires ot the 
powers of the Parliament of Canada. — 
R. V. Richards, [1930] Ex. C. R. 222. 
—CAN. 
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ment of Canada had power under British 
North America Act* 1867 (c, 3), s. 91, head 3, 
to enact Income War Tax, 1917, &, the 
amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on buriness in Canada is rendered liable to 
pay income tax. 

(2) A minister of the Govt, of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payable to him under 
statutes of the province. — Caron v. B., 
n024]A. C. 999; 94 L. J. P, C. 9 ; 132 L. T. 
218 ; 40 T. L. B. 874, P. 0. 

, Salary of provincial official — Wl^pther 

liable.] — Caron v, B., No. 180b, ante, 

, Navigation of river — Formerly considered as 
in provincial control — Ashburton Treaty.] — 
A.-G. FOR New Brunswick v. Canadian 
Pacific By. Co., A.-G. for Canada Inter- 
vening, No. 121a, ante. 

, Criminal Code, s. 1036 (1) — ^Disposal of 
fines — Intra vires.] — Assuming, without de- 
ciding, that the term “ royalties ** in British 
North America Act, 1807 (c. 3), s. 109, 
includes fines imposed for infractions of the 
criminal law, any right conferred by sect. 109 
on the Province of Ontario to claim fines as 
“ royalties ** extends only to such fines as 
have not been otherwise appropriated by com- 
petent authority, & the Parliament of Canada, 
having by sect. 91, head 27, exclusive 
authority os to the criminal law, is competent 
to direct that fines shall be otherwise appro- 
priated, & in what manner. Parliament 
therefore had power to enact the proviso to 
sect. 1036 (1) of the Criminal Code of Canada 
directing that in the Province of Ontario 
fines are to be paid over to a municipal or 
local authority bearing, in whole or in part, 
the exj)ense of administering the law under 
which the fine was imposed. — Toronto (City) 
OOUPN. V. R., [1932] A. C. 98 ; 101 I.. J. P. C. 
33 ; 146 L. T. 74 ; 48 T. L. R. 69, P. C. 
Combines Investigation Act, 1927 — Validity.] 
— Combines Investigation Act, R. S. Can., 
1927 (c. 26),by sect. 36 makes it an indictable 
offence, punishable by fine or imprisonment, 
to be a party to the formation or operation 
of a “ combine ” as defined by sect. 2, that is, 
shortly stated, a combine wdiich is to the 
detiiment of the public & restrains or 
injures trade or commerce. Inquiries 
w'hether a combine exists are to be con- 
ducted by appointed olficials, w^ho are given 
powers to examine books, demand returns, 
& summon witnesses. By sects. 29 & 30, 
customs duties may be reduced, & licences 
revoked, w^here the duties are used to facili- 
tate a combine, or when the holder of a 
patent uses it so as unduly to limit manu- 
facture or increase the price of any article. 
The Criminal Code, R. S. Can.. 1927 (c. 36), 
s. 498, makes it an indictable offence, punish- 
able by fine or imprisonment, t<> conspire, 
combine, or agree unduly to limit trans- 
portation facilities, restrain commerce, or 
lessen manufacture or competition : — Jleld : 
sect, 498 .of the Code & the Act, excepting 
sects. 29 & 30, were intra mrea the Parliament 
of Canada under British North America Act, 
1867, 8. 91, head 27 (criminal law),4Ss sects. 29 
& 80 could be supported under sect. 91, 
heads 3 & 22. The le^slation being in its 
path k substance within enumerated heads 
of sect* 91, it was not material that it affected 
property k civil rights in the Provinces 


(sect. 92, head 13), or if it affected, which it 
did not, the administration of justice in the 
Provinces (sect. 92, head 14). The Dominion 
could employ its own executive officers to 
carry out legislation which was within its 
constitutional authority. It was unnecesjsary 
to discuss whether the legislation was intra 
vires also under sect. 91, head 2 (the regu^- 
tion of trade k commerce )i but the Judicial 
Committee did not assent to a contention 
that the power under that head was confined 
to the furtherance of a general power which 
the Dominion possessed independently of it. 
— Proprietary Auticies Trade Assocn. 
V . A.-G. FOR Canada, [1931] A. C. 310 ; 100 
D. J, P. C. 84 ; 144 L. T. 677 ; 47 T. L. B. 
250, P. 0. 

130g. Aviation — ^Exclusive power of Dominion 
Legislature.] — ^The whole field of legislation 
in relation to aerial navigation in Canada 
belongs to the Dominion. 

Having regard to (a) sect. 132 of the 
British North America A^t, 1867 (c. 3), 
^which gives to the Parliament & Govt, of 
Canada all powers necessary or proper for 
performing flie obligations .of Canada, or of 
any Province thereof, under treaties between 
the British Empire k foreign countries, 
(6) the fact that an international Convention 
of 1919, a treaty under sect. 132, covered 
almost every conceivable matter relating to 
aerial navigation, k (c) the further powers 
of the Parliament of Canada under sect. 91, 
heads 2 (trade k commerce), 5 (postal 
services) k 7 (military k naval services), 
substantially the whole field of legislation in 
regard to the subject belongs to the Dominion. 
Any small portion not vested in the Dominion 
by specific words in the Act of 1867 is not so 
vested in the Provinces, k necessarily belongs 
to the Parliament of Canada under its 
authority to make laws for the peace, order 
and good government of Canada. Further, 
the subject of aerial navigation, k the ful- 
filment of Canadian obligations under sect. 
132, arc mattere of national interest k 
importance ; aerial navigation is a class of 
subject which has attained such dimensions 
as to affect the body politic of the Dominion. 
Consequently, the Dominion iiowers under 
sect. 132 in relation to the obligations under 
the Convention were exclusive powei’s, k the 
Parliament of Canada had authority to enact 
the Aeronautics Act, B. S. C., 1927 (c. 3), 
s. 4, k the Air Regulations, 1920, respecting 
the licensing of pilots, navigators, etc., k 
the regulation & licensing of all aircraft, 
aerodromes & air stations . — Re Aeronautics 
IN Canada (Regulation k Control of), 
[1932] A. C. 64, P. 0, ; avb nom. A.-G. OP 
Canada v. A.-G, of Ontario, A.-G. of 
Quebec & A,-G. of Manitoba, 101 L, J. 
P. C. 1 ; 146 L. T. 76; 48 T. L. B. 18; 76 
Sol. Jo. 796, P, 0. 

Annotaiions : — Apld. Be Radio Communication in Canada. 

11932) A. C. 304. Befd* A.-G. lor Quebec v. A,-G. for 

Canada (1932), 48 T. L. H. 235. 

130h. Special War Revenue Act, 1927, ss. 16, 20, 21 
— ^Validity.] — Be Insurance Act op Canada, 
No, 128b, ante, 

1301. Special War Revenue Act, 1922, s. 17 — 
V^dity.] — There is only one Crown, but by 
legislation assented to by the Crown revenue 
k property vested in the Dominion are 
distinguished from revenue k property vested 
in a Province. There are two separate 
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statutory piurses ; in each the ingathering & 
expending authority is different. 

By sect, 17 of the (Dominion) Special War 
Revenue Act, 1916, as amended in 1922, but 
since repealed, liability to the Crown for the 
excise taxes thereby imposed was to rank 
for pa.yment in priority to ail other claims of 
whatsoever kind save administration ex- 
penses. By sect. 1367 of the R. S. Quc., 
1909, all sums due to the .Crown in reject of 
Provincial taxes are to constitute a privileged 
debt ranking after law costs. By sect. 16 
of the Interpretation Act (R. S. Can., 1906, 
c, 1) no provision in any Act is to affect the 
Crown unless^ it is expressly stated therein 
that the Crown is to bo bound thereby. In 
a bkpey. in the Province of Quebec the assets 
were insufficient to discharge both a sum due 
for tax under the Dominion statute above 
mentioned & a sum due for Provincial taxes : 
— Hel^ : that it would have been competent 
to the I’arlian»ent of Canada under the British 
North America Act, 1867, s. 91, head 21 
(bankiuptcy), or head 3 (taxation), to enact 
the statute of 1916 so as to prejudice the 
rights of the Province, but having regard to 
sect. 16 of the Interpretation Act the statute 
had to bo read as though it provided that the 
priority enactod should not o^jerato so as to 
diminish any right of the Crown in any 
I'rovince ; the result was that the two debts 
would run pari passu as claimed by the 
Province. — Silver Bros., Ltd., A.-G. 
FOR Quebec v, A.-G. for Canada, [1932] 
A. C. 614 ; 101 L. J. P. C. 107 ; 146 L. T. 
556 ; sub nonu A.-G. FOR Quebec v, A.-G. 
FOR Canada, 48 T. L. R. 238. 

130J, Effect of Interpretation Act, 1906, 

s. 16 — On priority of Crown debt .] — Re 
Silver Bros., I/td., A.-G. for Quebec v. 
A.-G. FOR Canada, No. 130i, arde, 

130k. Radio communication — Exclusive power of 
Dominion Legislature.] — The Parluunent of 
Canada has exclusive legislative powder to 
regulate & control radio communication in 
Canacla. 

Great Bintain, Canada, & other Dominions 
<fc Colonies, having entered separately into a 
convention on the subject with foreign 


countries, the Parliament of Canada, under 
the general powers conferred upon it by 
sect. 91 of the British North America Act, 
1867 (c. 3), to make laws for the peace, order, 
Sl good government of Canada, had in relation 
to the obligations under the convention 
power similar to that which it would have had 
under sect. 132 if the convention had been a 
treaty between the British Empire as an 
entity & foreign countries. The legislative 
power of the Dominion extended to inter- 
provincial radio communication on the same 
grounds that it extended to inter-provincial 
aeronautics, & because the matter was 
^within “ telegraphs *’ & “ works A; under- 
takings connecting the Provinces with any 
other, etc.,’* subjects which sect. 92, 
head 10 (a), excepted from the authority 
of the Provincial legislatures, & sect. 91, 
head 29, brought within the Dominion 
authority . — Re Radio Communication in 
Canada, A,-G. of Quebec v. A.-G. op 
Canada, A.-G. op Ontario, A.-G. of New 
Brunswick, A.-G. of Manitoba, A.-G. of 
Saskatchewan, A.-G. op Alberta & Cana- 
dian Radio League, [1932] A. C. 304 ; 101 
L. J. P. C. 04 ; 140 L. T. 409 ; 48 T. L. R. 
235, P. 0. 

131. A dd. Annotation : — Refd. Royal Bank of 
Canada v. Lame, [1928] A. C. 187, 

132. Add, Annotations : — Apld. Royal Bank of 
Canada v. Lame, [1928] A. C. 187. Refd. 
A.-G. for Canada v, A.-G. for British 
Columbia, [1930J A. C. 111. 

134. Add, Annotation : — Consd. A.-G. for Ontario 
V, Reciprocal InBurej*s, [1924] A. O. 328. 

135. Add* Annotations: — Refd. A.-G. for Manil/oba 
V, A.-G, for Canada, [1925] A. 5tU ; Erie 
Beach Co. v, A.-G. for Ontiuio (1929), 46 
T. L. R. 3.3. 

185a. Direct — What Is.J — A tax is not 

“ direct taxation ” within British North 
America Act, 1867 (c. 3), s. 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended sliould pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who pays. 

In answer to questions refeiTed by the 
Governor-General, namely : (1) whether 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (b) iii. 

w 1, Nova Scotia Railway 

Arrangement Act — Ultra vires.] — Mur- 
Docn t). WiNuaoR & Annafous Hy. 
Co. (1877), 3 Cart. 368.— CAN. 


w ii. Nova Scotia Winding-up 

Ad — ralid.] — Re Wallace Huestis 
Grey Stone Co. \ 1881), 3 Cart. 374.— 
CAN. 

a {p. 435). For ** a. Taxation — 
Direct — Power to impose ,] — 8ub- 
8tituto ‘*135ai. Taxation — Direct — 
What f3.) — 

b (p. 436). For ** b eubstltute 
' 186a U.»» 


c (p. 435). For substitute 

13&a Hi.** 

185a iv. City 

A(tt (Sask.), s. 415a, which empowers 
the city council to enact a byo-law 
requiring: every person attending: a 
place of atnusemoni t.o pay a tax upon 
each adrnisrfion to such place. Is intra 
vires, as it is a direct tiiX & oomes 
within tho taxation powera of B. N. A. 
Act, H. 02 (2). — ULAKKE V. MoOSK 
Jaw (City), 1192,31 2 D. L. R. 216; 
16 Sask. L. R. 332 ; [19231 1 W. W, R. 
1126.— CAN. 


185a V, — ' — — - — A muni* 

clpal tax sought to be imposed on a 
trustee on assessment under Ontario 


. Act, R. a. O.. 1914 (c. 195), 

ft. 13 (3), aft enacted by 1922 (c. 78), 
s. 12, in roHpert of income “not 
wholly diftiributetl annually, ’* is an 
liidiivct tax & ultra inVcft. — City or 
WiisneoB CoRPN. r. McLeod, [19261 2 
D. L. R. 37 ; [1926] S. C. R. 450 ; 57 
O. L. R. 15.— CAN. 

135a Vi. — 

the body incorporated by tbe British 
Columbia Land Settlement & Develop* 
Act, took proccedingrs under ks. 46-55 
of the Act, JL S. B. O., 1924. c. 128. 
with respect to lands of which i>ltf. 
was the regdstered ovrner, & penalty 
taxes provided for by s. .53 were Im* 
posetl. Pltf. sued deft., attacking: naid 
legislation as ultra vires, as providing 
for Indirect taxation. Sc claimed 
damages, an injunction, etc. : — Held : 
ttie taxation etlectod upon the land & 
tho owner was direct Sc intra vires, — 
Rattenbttry V, Land Sktti.ement 
Board, [19291 1 D. L. It. 242 ; S. C. R. 
52 ; affg., [1928] 3 D. L. R. 382 ; 2 
W. W. U, 476 ; 39 B. C. it. 52^— 
CAN. 

135a vU. .]— By sect. 

3 of the Produce Marketing Act of 
British Columbia, 1926-27, a “ Com- 
mittee of Direction ** was oonatituted. 
“ with tho exclusive power to control 
& regulate the marketing of aU tree 
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fruits & vegetables . . . being pro- 
ducts grown or produced in that portion 
of the province contained within ** 
boiuidaries therein specified. By sect. 
10 (1), it w’as provided that, “ for the 
purpose of controlling & icgulathig, 
under this Act, the marketing of any 
product wilWii its authority, the 
Oommittoe shall, so far a» the legislative 
authority of tho province, extends, have 
juAver to deleiiulno at what time & In 
what quantity. & from & to what 
places, & at what price tiie product may 
bo market ('ll. Sc t o make orders Sc 
rogulatlonw In relation to Mich matters.** 
By Mict. 10 (A;), the committee was also 
given the now’cr “ for the purpose of 
defraying the expenHCs of operation, to 
ImpoHC levies on any product 
marketed.’* By sub-sect.. (3) of sect. 
16, as enactod by Amendment Act of 
1928. It was provided that “ tho com- 
mittee may fix licence fet*8 to be x>aid 
by shippers ** : — Held : this legislation 
Is ultra vires of the provincial legisla- 
ture.— L awson v. Iniisrior Trek 
k'RUrr Si VEOETABT.E COMMITIIEK OF 
DlREO'noN, 11931] H. C. R, 357 ; 2 
D. L. H. 193 irevsg,, [1930] 2 W. W. R. 
23 : 4 D. L. k 1027 ; 42 B. O. R. 493. 
—CAN. 

185a vUi. .1— The 

taxes whioh under Municipal Com- 
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the legislature of Manitoba had authority to 
enact c* 17 of ite statutes for 1923, entitled 
** An Act to provide for the collection of a 
tax from persons sidling grain for future 
delivery,” & (2), if the Act was ultra virea in 
certain parts, then in what particulars it was 
ultra vtred : — Edd : the Act was wholly 
ultra vires, since in many transactions to 
which it relat^ the pei*son paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form. — ^A.-G. for Manitoba v. A.-G. 
FOB Canada, [1925] A. O. 661 ; 94 L. J. P. C. 
146 ; 133 L. T. 193 ; 41 T. L. R. 409 ; 69 
SoL Jo. 445, P. C. 

Ai^tation.-^QovMd, A.-G. for British Columbia u. Canadian 
Pacific Ry., [1927] A. C. 934. 

185b. ^ ,] — A tax imposed by a 

provincial legislature, in respect of a com- 
modity, is an indirect tax, & ultra vires under 
British North America Act, 1867 (c. 3), 
B. 92 (2), if from the terms of the Act there 
appears an expectation & intention that the 

E erson required to pay the tax will indemnify 
imself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Fuel-Oil Tax Act, R. S. B. C., 
1924 (c. 251 ), requiring that every person who 
shall purchase within the province fuel -oil 
for the first time after its manufacture in, 
or importation into, the province, sliaU pay 
a tax thereon, is invalid. — A.-O. fok British 
Columbia v. Canadian Pacific Hy. Cc»., 
[1927] A. 0. 934 ; 96 JL. J. P. 0. 149 ; 137 
L. T. 745 ; 43 T. L. R. 750 ; 71 Sol. Jo. 761, 
P. C. 

Annotation : — Consd. Erie Beach Co. v, A.-G. for Ontario 
(1926), 4G T. L. Jl, 33. 

^ — The Halifax Corpn. 
charter provided that the owner of pi»operty 
let to the Crown, or to any person exempt 
from taxation, should be deemed to be in 
occupation thereof, & should be assessed & 
rated to business tax if the premises were 
used for business purposes : — Held : the Uix 
was a direct tax falling within the authority 
of Britisli North America Act, 1867 (c. 3), 
8. 92 (2), & was wildiin the powers of the 
province. — Halifax Corpn. r. Fairbanks’ 
Estate (1927), 44 T. L. R. 5 ; 71 Sol. Jo. 
046, P. C.. 

Succession duty .] — See Nos. 

140- 142a, post, 

.35d« -.I — Mine Owners Tax Act, 

1923 (c. 33), of Alberta, purport<»d to impose 
upon every mineowner, as therein defined, 
a pei‘centage tax upon the gross revenue of 
his mine during each preceding month : — 


Eeld : the tax was Act direct taxation within 
British North America Act, 1867 (c. 3), 
8. 92 (2), & the Act was uUra vires. — R. v. 
Caledonian Collieries, [1928] A. C. 368 ; 
97 L. J. P. C. 94 ; 139 L. T. 626 ; 44 T. L. R. 
622, P. 0. 

Annotation Bofd. A. >G. for British Columbia v. McDonald 
Murphy Lumber Co„ [19303 A. C. 357. 

135e. •l-y-Porest Act, 1924, s. 68, 

of British Columbia, imposed a tax upon all 
timber cut within the Province, except that 
upon whjch a royalty was payable, but pro- 
vided that in the case of timber used or 
manufactured m the Province there should 
be a rebate of nearly the whole tax. The 
Act prohibited under penalty the export 
of any timber without a certificate that the 
tax due in respect of it had been paid : — 
Held : (1 ) the tax was invalid because it was 
an export tax, A so feU within the category 
of duties of customs & excise, which the 
Dominion legislature had exclusive power to 
impose by British North America Act-, 1867 
(c. 3), s. 122 ; (2) also because it was indirect 
taxation, & therefore not within the legis- 
lative power of the Province under sect. 92, 
head 2, of that Act ; (3) a tax levied on a 

commercial commodity upon the occasion of 
its exportation in pursuance of trading 
transactions cannot be described as a tax 
whose incidence, by its nature, is such that 
it is finally borne by the first payer & is not 
susceptible of being passed on. — A.-G. fob 
British Colitmbia v. McDonald Murphy 
Lumber Co., Ltd., [1930] A, C. 357 ; 99 
L. J. P. C. 113 ; 143 L. T. 1 ; 46 T. L. R. 
260, P. C. 

136. Add. Annotatiovs : — Consd. Halifax Coi’pn. i?. 
Fairbanks’ Estate (1927), 44 T. L. R. 5; 
R. V. Caledonian Collieries, [1928] A. C. 358 ; 
Erie Beach Co. v. A.-G. for Ontario (1929), 
46 T. L. R. 33. Refd. Caron v. R., [1924] 
A. C. 999 ; A.-G. for Manitoba v. A.-G. for 
Canada, [1926] A. C. 561 ; A.-G. for British 
Columbia v. Canadian Pacific Ry., [1927] 
A, C. 934 ; A.-G. for Manitoba v. A.-G. for 
Canada, [1929] A. C. 260. 

138. Add. Anyiotaiions : — Hefd. A.-G. for Manitoba 
V. A.-G. for Canada, [1925] A. C. 561 ; A.-G. 
for British Columbia v. Canadian Pacific Ry., 
[1927] A. C. 934. 

140. Add. Annotation: — ^Refd. English, Scottish 
& Australian Bank, Ltd. v. 1. R. Comrs. 
(1931), 48 T. L. R. 170. 

141 . Add. Annotaiions : — Consd. A.-G. for Manitoba 
V. A.-G. for Canada, 11925] A. C. 561. Refd. 
Halifax Corpn. v. Fairbanks* Estate (1927), 
44 T. L. R. 5 ; Erie Beach Co., Ltd. v. A.-G, 
for Ontario (1929), 46 T. L. R. 33. 


8* Act, R. S. M., 1913, he may 

equlre municipal oouncite to levy &. 
oUect arO direct taxes on property & 
ntra vires.] — Buanpon City v. Muni- 
IPAL Comb., [1931] 3 D. L. R. 397 ; 
W. W. R. 85 ; affd-* [1931] 3 W- W. H. 
25 ; 4 I). L. R. 830 ; 3 W. W. K. 225 ; 
9 Man. L. R. 582.—CAN. 


186 lx. .1— Tlie ** ad- 

latments ** Imposed by Dairy I’roducts 
alee Adjustment Act (B.C.), 1929, os 
ell as the “ levy •’ provided for thcre- 
nder to defray the expenses of the 
peration of tho Act, are indirect taxes ; 
.. therefore, the Act is uUra vires In its 
ntirety. — Lower Maint.and Dairy 
BODUCT9 Sales Adjustment Com- 
V. Crystal Dairy, Ltd., [1932] 


2 W. W. H. 41 ; affd. (1932), 49 T. L. R, 
104, P. C.— CAN. 

136 X. .] — Tax on 

non-resident contractors held indirect 
A ultra rirra— C harlottetown v, 
FoimuATioNs Maritime, Ltd., [1932] 

3 D. L, R. 353 ; 3 M. P. it. 196.— CAN. 

e (p. 43^ I. .*}— 

Plummer wagon Co. v. Wilson 
(1885), S Man. L. R. 68.— -CAN. 

141 iii. .]— The tax 

under Suoooasion Duty Act (B. C.), as 
applied to ** movables *’ outside tho 
province bolonKing to a person who 
died domloUed within the province, la 
a direct tax & inira vires. — He In- 
VEBARTTY ESTATE, U924] 1 D. L. R. 
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1020 ; 1 W. W. R. 901 ; 33 B. C. R. 
318.— CAN. 

141 iv. .] — Snoooflsion 

Duty Act, U. 8. O., 1914 (c. 24);— 
Held : inira vires. — A.-G. for Ontario 
V. Baby, fl02«l 3 D. L. R. 928; 59 
O. L. R. 181.— CAN. 

141 V, .] — Succession 

Duty Act. 1915, s. 10 (6):— 
inira vires. — R. v. Donboal (Mar- 
chioness) (1923), 51 N. B. R. 309 ; 
[1924] 2 D. L. R. 1191.— CAN. 

the taxation imposed under Shccesaion 
Duty Act. R, 8. B. C.. 1924, was direct 
taxfi^lon, & intra virea . — UNTBIimyer 
Estate v. A,-G. por British Co- 



Oases 142—150. English and Empibe Digest Supplement. 


142. Add, Annotations Consd. A.-G. for Mani- 
toba V, A.-G. for Canada, [1925] A. C. 561 ; 
Erie Beach Co., Ltd. v, A.-G. for Ontario 
(1929), 46 T, L. R. 33. Refd. Brassard v. 
Smith, [1925] A. C. 431. 

142a. .] — Certain shares in applt. 

CO., which was registered in Ontario, were 
registered in the name of a person domiciled 
in the State of New York. By Ontario 
Succession Duty Act, s. 10 (2), “ No property 
in Ontario belonging to any deceased person 
at the time of his death . . . whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall be 
transferred . . . until the duty, if any, is 
paid, or security given therefor, & any corpora- 
tion or pemon allowing such pi-operty to bo 
so transferred . . . contrary to this sub- 
section shall be liable for such duty ** : — 
Held : on the death of the shareholder, as the 
co.’s share ix'^stcr was required by law to be 
kept in Ontario & as the shai es could therefore 
be effectively dealt with only in Ontario, the 
shai'es were situate in Ontario & subject to 
succession duty there, & that as there was no 
provision for reimbursement of the co. the 
statute did not impose indii ect taxation & was 


not vUra vires of the Provincial Legislature. — 
Erie Beach Co., Ltd. v. A.-G. for Ontario, 
[1930] A. C. 161 ; 99 L. J. P. C. 38 ; 142 
L. T. 166 ; 46 T. L. R. 33, P. C. 

144. Add, AnnoicUion: — Refd. Ualifax Oorpn. v. 
Fairbanks’ Estate (1927), 44 T. L. R. 6. 

145. Add. Annotations : — Consd. Re Insurance Act 
of Canada, [1932] A. 0. 41. Refd. A.-G. for 
Ontario v, Recmrocal Insurers, [1924] A. C. 
828 ; Caron v, B., [1924] A. C. 999 ; Toronto 
Electric Corars. v, 8nider, [1925 J A. C. 396; 
A.-G. for Manitoba v, A.-G. for Canada, [1929] 
A. 0. 260 ; Proprietary Articles Trade 
Assocn. V, A.-G. for Canada, [1931] A. C. 
310. 

145a. Construction of legislation — Umitation 

to provincial Jurisdiction.] — A.-G. for 
Ontario v. Reciprocal Insurers, No. 108a, 
ante, 

148. Add, Annotation : — Refd. A.-G. for Manitoba 
V. A.-G. for Canada, [1929] A. C. 260. 

149. Add, Annotation: — Consd. Chung Chuck v, 
R., [1930] A. C. 244. 

150. Add, Annotations : — Consd. Chung Chuck v: 
R., [1930] A. C. 244. Refd. Nadan r. R. 
[1926] A. C. 482. , 


T.UMniA, 09291 1 D. L. R. 315; 
S. C. R. 84 : uffg,, [1928] 3 D. L. R. 
311 ; 2 W. W. K. 209 ; 39 B. C. R. 
533.— CAN. 

141 vii. -.] — Seel. 7 of 

Succession Duties Art, R, 8. A., 1922, 
is ultra rirfu in so far ae It purports to 
impose duties upon propertj' situate 
outside the province of Alberta, even 
though the owner thereof was at the 
time of his death jdondrlled within 
Alberta & the beneficiaries are domi- 
ciled therein. Said Act is inira vires 
with respect to its imposition of duties 
on real property within the province & 
on personal property within the 
province belonging to a deceased who 
at the time of his death was domiciled 
in the province, including thenin bhares 
& other securities of cos. with a head 
office & transfer office within the 
province, — Kkrk v. Albkuta Pro- 
VINCIAL TRKASURER & A.-G. FOR 

Alberta, [1932] 2 W. W. K. 705.— 
CAN. 

j i, Exemption from.] — Held : 

the power & authority to raise revenue 
for Dominion purposes was specially 
given to the Parliainent of Canada, 6c 
any legislation passed by the Old 
Province of Canada, denying the right 
to tax or exempting any subject in 
Ontario to pav such tax, could not 
be valid after the passing of B. N. A. 
Act, 1867. — Hoiaistead v. Mintbcer 
OF CusTOMB & Excise, [1927] Exoh. 
C. R. 68.— CAN. 

1 (p. 436) i. .] — Hawkers & 

Pedlers Act, R. S. S.. 1920 (c. 147), 
applies to a hawker & podler acting as 
such tts the agent of a Dominion eo , 
even Lhongh its letters patent grlvc it 
the power to sell & make knoum Its 
products through saliismon & agents 
going from house to house 6c displaying 
samples.” etc., the lioonoe fee imposed 
by the Act not being an Indii'ect tax, & 
not being made so by the fact that an 
employer pays It for his agents. — U. 
(Hixclair) V. Gkbhajiut, [19261 2 
)». L. R. 950 ; [1926] 2 VV. W. R. 235 ; 
45 (Jan Oirn. (jaa. 321 ; 20 Sask. R. L. 

85,— CAN. 

n (p. 430) i. Of Dominion notes 

forrnivo part of brink reserve — Valid .] — 
Windsor v. (Ximmf.rctal Bank of 
Windsor (1882), 3 R. & G. 420 ; 3 
Cart. 377.— CAN. 

Q (!'. 437) I. Ontario Insnr 

anc.e Act, 1924, s.s. 168, 180 , 

intra vires. — Ke Inhdhanck Contracph, 
[1926] 2 D. L. R. 204 ; 58 O. L. R. 
4 04.— CAN. 


q <p. 437) ii. .) — Held: the right 

to empower the Imposition of license 
fee<« on insurance cos. was inira vires. — 
Halifax City Oorpn. v. Western 
Assurance Oi. (1885), 18 N. 8. R. 
(6 R. & G.) 387.— CAN. 

q (p, 437) ill. .]— HeW; Ordi- 
nance incorporating City of Calgary 
(No. 33 of 1893), s. 117 (41). was infra 
vires, — English v, 0*Nbill (1899), 4 
Terr. L. R, 74.— CAN. 

o (p. 437) Iv. .] — Held : sect. 

85 (l) of Insurance Act, R. S. O., 1927 
(c. 222), is ultra vires of the Ontario 
Legislature. — York® v. Continental 
Casualty Co. of Can., [1929] 3 
D. L. R. 662 ; 64 O. L. R. 109 ; on 
afipeal, [1930] S. C. R. 180 ; 1 D. L. R. 
609.— CAN. 

146 lii a, .3 — ^I.<epivk v. 

Lwuest (1891), 17 Q. L. R. 226. — 

CAN. 

146 xii. .J — Govt. Liquor 

Act, 1921 (c. 30), which vests in a 
Hoard of Control the oxclusive sale of 
intoxicating liiiuor within the province. 
IK intra vires. — R. i’. FkROUSON (B.C.), 
[1922] 2 W. W. R, 473 ; 69 D. L. R. 
1.5,3 ; ;]7 Can. Crim. Cos. .89,— CAN. 

146 xili. .] — Tlie imposi- 

tion by Govt. Liquor Act, 1921 (c. 30), 
H. 55, of a tax upon any liquor not pur- 
chased from a vendor at a govt.. 
li<Iuor store, is inira vires the provincial 
legislature. — L itixk v. A.-G. for 
Hritlsh Columbia (B.C.), [1922] 2 
W. W. R. 359 ; 65 D. L. R. 297 ; 37 
Can. Crim. Cas. 189 ; affg.. 60 D. L. R. 
335 ; 30 B. C. R. 343.— CAN. 

146 xiv. .] — Saska(.chnwan 

Temperance Act, R. 8. 8., 1920 (c. 194 ), 
s. II (2), njquiring every brewer, dis- 
tiller, & liquor exporter to make 
certain returns to the Commission is 
intra vires the provincial logislalure, 
even In respect to a liquor export co, 
lne,orp<irafod by tiie Dominion Par- 
liament. — R. V, RF.GrNA Wine 6c 
8pirit, Ltd., R. v. Prairie Drug Co., 
Ltd.. [I922J 1 W. W. R. 19.5; 66 
D. L. H. 258 : 36 Can. Crim. Caa. 348 ; 
15 Sask. L. R. 100.— CAN. 

146 XV. Suspension of 

Canada Temperance Ad.] — Siif.f.han 
V. Shaw% [19281 2 D. L. R. 408 ; 49 
Can. Crim. Cos. 357. — CAN. 

146 xvi. .) — Held: rcmllng 

sect. 141 of Liquor Control Act 
(Ontario), 1 7 Geo. 6, c. 70, in connection 
with sect. 72 (1), the latter must be 
regarded as limits to oases over which 
the Ontario I<oglslatTira had juris- 
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diction, 6c not as an attempt to invade 
the field of Dominion Legislature. — 
U. V. Ruddick, [1928] 3 D. L. R. 208 ; 
49 Can. Crim. Cas. 323 ; 02 O. L. R. 
248.— CAN. 

t (p. 438) i. .]— 

Keefe v. McLennan (1876), 2 R. & 0. 
5; 2 Cart. 400.— CAN. 

c (p. 438). V'or “ Prohibition 

Act — Con/iscatorg prnrisiow ” r»‘Rd 

“ Confiscatory xtrovisions — Pro- 

hibiiitm Act.'* 

0 (p. 438) i. /let of I8s8< 

(c. 3), 8. 55.] — Held: the right <<' 
impose fmfeituro under the abovy 
sect, of an olTendor’s gooiis as pimia. 
ment was within the powem of tnu 
provincial leglslafurt*. — R.r. Gardner 
(1892). 25 N. S. R. (13 R. 6c G.) 48.— 
CAN. 

d (p. 438) i. Alberta Liquor 

Control Act, 1924 (c. 14).]— f/cW; 

sect. 113 (3) of the above Act was 
ultra idres. — R. v. P'orhan (Alta.), 
[1927] 1 W. W. R. G89 ; 48 CJan. Crim. 
CJas. 86.— CAN. 

f (p. 438) i. Hrsii'iciions on 

ejtpnrt.Tr — The re<(tiiieiuent8 in Sas- 
katclufwan Toraperance Act, that all 
warebouRcs in which liquor 1 h kept (or 
export be located in cities having a 
population of 10,000, is inira vires . — 
Canada Dnims, I^td. v. A.-G. for 
Sarkatoikwan (8abk.), [1922] 2 

W. W. R. 1089; 67 D. L. R. 3; 38 
Can, Crim. Cas. 69 ; 15 Bask. L. R. 
506 ; vartting, 60 D, L. R. 815: 37 
Can. Crim. Cos. 367.— CAN. 

k (p. 4.38) i. Creation of criminal 

offences .] — Saskatchewan Temperance 
Act. U. 8. 8., 1920 (c. 194), s. 68 (2), 
as amended, is itZ/ro nres the provincial 
legislRture, In so far as it professes to 
set up certain acts as a criminal olfence, 
namely, the obstruction of the 
** officer ” mentioned In swit. 2 (7a) in 
the exL'Cution of his duties under the 
Act. — R. (Wilbur) v, Magee (Sask.), 
119231 3 W. W, R. 65.— CAN. 

k (p. 438) il. Imposition <£• 

recovery of fines <1? penalties — Valid .) — 
R. V. SJcMillan (1873), 2 Pug. 110; 
2 Cart. 489.— CAN. 

k (p. 438) iii. H. P, R. v. Ronan 
(1891), 23 N. S. R. 421.— CAN. 

k (p. 438) Iv, Amendment of 

Temperance Act, 1884 (c. l^y-^ValidUy,) 
— Oooby V, Brome MuNiciPALmr 
(1877), 2 Cart. 386.— CAN. 



V(d. XVn.— Dependencies. Cases 163— 164a. 


168. Add, Annoiaiiofia : — The Fafiremes, 
[1927] P. 311 ; Re Aeronautics in Canada 
(Begulation & Control of), [1932] A. C. 64. 

i54a. No power to confirm transfer of federal 

railway.] — Bourooin v. Compagnte dg 
Chemtn de Per db Montrijial, Ottawa, 
ET Occidental (1880), 6 App. Cas. 381 ; 49 
L. J. P. C. 68 ; 42 L. T. 414, P, 0. 

168. Add. Annotations : — Consd. Canadian Pacific 
Ry. Co. V. Toronto Transportation Com- 
mission ; Toronto Transportation Commis- 
sion V. Canadian National Railways (1930), 
144 L. T. 37. 

159. Add. Annotations : — Refd. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 828; Be 
Insurance Act of Canada, [1932] A. C. 41. 

let. Add. Citations :--[l92^] A. C. 203; 93 

L. J. P. 0. 33 ; 130 L. T. 227. 

162a. Legislation Incidentally affecting.] — 

A.-G. FOR Ontario v. Reciprocal Insurers, 

^ No. 108a, ante. 

164. Add. Annotations : — Dlstd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1926] 
A C. 384. Refd. Propiietary Articles Trade 
Association v. A.-G, for Canada, [1931] A. 0. 
310. 


164a. — Lord’s Day Act (R. S. Can., 1900, 

c, 153) made it a punishable offence to run 
or conduct Sunday excui*sions “ except as 
provided by any provincial Act or law now 
or hereafter in force.” An Act passed by 
the legislature of Manitoba In 1923 to amend 
Lord’s Day Act of that pi'ovince, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 
province. Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 
by 61 Viet. c. 33 (Dorn.): — Held: the 
Manitoba statute of 1923 being merely 
errnissive, & not dealing with a matter 
rought within the criminal law, was cora- 

S etent to the provincial legislature under 
tritish North America Act, 1807 (c. 3), 
8. 92, heada 13, 16 ; that being so, the 
Act was a provincial Act ” now or hereafter 
in force ” within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1023 could be justified as Dominion 
legislation by delegation or reference. — 
Lord’s Day Alliance op Canada v. A.-G. 
FOR Manitoba, [1925] A. C. 384 : 94 

L. J. P. C. 84 ; 132 L. T. 678 ; 41 T. T.. R. 
225, P. O. 


151 i. IJarrisUrH — Provision aulho^ 
rising remnneratum by share of pro- 
ceeds of ac/i’ort. j-— It. 18 ultra tdres a 
provincial Iegl4atiiTO to alter the law 
ixilatirig to champerty, authorising 
barristers &; roIts. within the province 
to contract with cllciits for payment for 
profeasional scrvlw's by way of a Khar<! 
of the prooeeds of actions in lieu of the 
usual cost.s. — Tavlou v. Mackintosh, 
[1924] D. L. U. 92($; 3 VV, W. H. 
97 ; B. C. R, CAN, 

151 li, S. P. Pe CkiNSTiTimoNAL 

Questions Determination Acrr, He 
Leoal f^ROFESdiosa Act (B. 0.), 
119271 4 D. L. R. 190; [1927J 2 

W. W. n. 808; 48 Can. Grim. Cas. 
278.— CAN. 

152 i. Fisheries — Pryincrs of pro- 
vincial legislature.'] - Tho Dominion 
l^urlianiciit has exelusivo jurisdiction 
to legislate with respwt to the time, 
mode A' manner of [ishlug ; but, snb- 
joct thereto, any jiroj’rietary rights, 
c.g. the leasing of fishing rights, & 
rights over llsh as an article of com- 
merce within the province are within 
provincial jurisdiction. Sect. 100 (1) 
of Game & Fisheries Act. 1930 (Man.), 
is ultra vires. - R. v. Wacnkr (No. 2), 
[1932] 2 W. W. R. 102.— CAN. 

o (p. 439) i. .1— It is 

not con) potent to the Ifgislature of the 
Province of Alberta to (mart l(^gi8lutJon 
antiiorislng the con‘<tr)ietioij A opera- 
tion of railways In 8u<*h a maimer as to 
iuUirfere with the physical stnicture 
or with the 0 ])eratlon of railwaya 
snbject to the jnrlsdiellon of the Par- 
liament of Canada. — lie Albkuta 
Railway Leuisi^tion (1913), 24 

W. L. R. 6.30 ; 4 W. VV. U. 608 ; 48 
S. C. U. 9 : 12 I). L. R. 150 ; 15 Can. 
Ry. Can. 213.— CAN. 

o (p. 4,39) if. Nova Scotia Rail- 

way A rrangemerU A cf — F alid'. ] — Re 
Windsor & Annapolis Ry. Co. (1883), 

4 R. & G. 312 ; 3 Cart. 387.— CAN. 

160 U. .1 — Coal Mines 

Rog)ilation Act, s. 4, as amended by 
Coal Mines Hcgulatloii Amendment 
Act, 1890. 8. 1, provides that “no 
Chinaman shall be employed in, or 
allowed t.o be for the purpose of emplov- 
ment In, any mine to which this Act 
applies, below ground.” is within the 
constitutional power of the provincial 
Legislature as being a regiiJaton of 
Coal Mines, & Is not ultra vires as on 
Interference with the subject of aliens. 
— COAL Mines Regulation Amend- 


ment Act, 1890 (1896), .3 B. C. li. 306 ; 

1 M. M. Cas. 116.— CAN. 

q (p. 440) i. Chinese Regulation 

Act, 1884. 8. li—VUra vircs.1— R. v. 
Gold Comr. of Victoria District 
(1886), 1 B. C. R. pt. 2. 260.— CAN. 

1©4 V. .1 — JleXd : Lord*8 Day 

Ordinance, s. 3, was infra Hres . — Fallts 
V. Dalthaser (1912), 21 W. L. R. 171 : 

2 W. W. R. 132 ; 4 D. L. R. 705 ; 4 
Alta. L. R, 361.— CAN. 

165 Vi. .] — Kerley «. 

London & Lake F.rie Ry. & Trans- 
portation Co. (1913), 28 O. L. R. 
006 : 4 O. W. N. 1234.— CAN. 

165 vii. Restrictions on sale of 

shfires .} — Sale of Shares Act, R. S. S. 
(1920), 8. 4. In so far as it purports to 
apply to the sale of Its own shares 
by a Dominion co., is ultra vires the 
provincial legislature. — Lukev & A.-G. 
FOR Saskatchewan v. RuTiir.Ni an 
Farmers Elevator Co., Ltd., [1921] 
.1 D. L. R. 706 ; I1924J S. C. R. 56; 

1 W. W. R. 577.— CAN. 

165 viil. .1 — Sale of Securi- 

ties Act, 1923 (N. B.). 8. 4, so far as 
it purports to apply to sales of shan's 
of Dominion cos., is ultra vires the 
provincial legiKlatui'o. — It. v. Hender- 
son, Fx p. Qup:en (1924), 51 N. B. K. 
346.— CAN. 

165 lx. ,] — Sale of Shares 

Act, 1924 (c. 175) (Man.), & Mimidpal 
& Public UtUlty Board Act, 1926 
(c. 33) (Man.), so far as they purport 
to apply to the sale of Its own shares 
by a Dominion co. : — Reid : uUra 
vires. — Re Salk ok Shares Acrr & 
Municipal & Public Utility Board 
Act, [1927] 2 W. W. R. 480 ; 30 Man. 
L. R. 683.— CAN. 

165 X. .] — Security Frauds 

Prevention Act, 1930 (Ont.), does not 
in any way impair the status or powei*s 
of a Domhiion co. coming within its 

? rovisioiis, & is therefore intra vires . — 

1. V. Hazzard, Security Frauds 
Prevention Board v. Conroy, [1932] 

1 D. L. R. 575 ; O. R. 139.— CAN. 

165 xi. Provincial legiclation as 

to foreign companies.] — (1) Since the 
provincial Ijegislature’s jurisdiction 
with respect to Dominion cos. is limited, 
it cannot delegate to an ofiOcial an un- 
fettered discretion which it does not *| 
itself possess. Theroforo the power 
given the registrar by sect, 135 of 
Companies Act, 1929 (Alta.), which 
requires certain infonnation to bo given 
by a foreign co. when applying for 
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registration, cannot apply to a 
Dominion co. 

(2) The latter part of sub-sect. (1) 
of scot. 145 of said Companies Act & 
sub-sect. (2) of sect. 145, dealing with 
proKpectuKos, are invalid with respect 
to Dominion cos. 

(3) A provision that foreign cos. 
shall pay such foes for rcgIst.ration as 
may be prescribed by order in council 
is Invalid with respect to Dominion 
cos., since the fees being subject to 
ortler In council, may be altered at any 
time & may be incr(‘ased so as to make 
it practically impossible for foreign 
cos. to come into the province at all 
& In that way prevtmt a Dominion co. 
fj‘om carrying on its business in the 
province. 

(4) Requirements of a provincial 
Act for the payment of foes by foreign 
cos. & the furnishing of stAilemcuts & 
returns ai’e valid with respect to 
Dominion cos. if rt^astmablo & uniform 
& If not such as to prevent such cos. 
from carrying on business In the 
province. 

(5) Sect. 141 of Companies 4c t, 1929 
(Alta.), requiring the painting, afllxiug 
& legible printing of a co.'s name, can 
be interpreted as Intended, although 
not 80 expressed, to apply only to 
transactions within the province & to 
that extent it is valid with n'speet to 
Dominion cos. — Re Royalite Oil Co., 
Ltd., [1931] 1 W. W. R. 484 ; 2 
D. L. R. 418 ; 25 Alta. L. K. 206.— 
CAN. 

Provincial legislation as to 

Dominion comjmnies.] — See No. 165 xl, 
ante. 

166 xii. -.1— The basic idea 

underlying the Confederation scheme is 
that there shall be co-ordinate govern- 
ments, the Dominion on the one hand 

tho provinces on the other, dividing 
between them all legislative power In 
Canada, the one not subordinate to the 
other, but each enjoying sovereign 
pow’er within its own field of legislative 
competency as fixed & limited by the 
B. N. A. Act. A provincial Legis- 
lature may enact laws, province-wide, 
of geneuil application In respect of any 
of the subio(‘t8 enumerated in sect. 92, 
& in 80 doing may completely paralyse 
all activities of a Dominion trading co., 
provided that In enacting such laws it 
does not enter the field of co. law & 
in tbat field encroach upon the status 
& powers of a Dominion co. as such. 
An enactment of a provincial Legis* 



Cases 168— 176a. English and Empire Digest Supplement, 


168. A <?<i.A«.w>in<to»M.‘—ApM.A.-G. for Manitoba 170a. Legislation Ineldentaliy alTMtlng.J— 

V, A.-G. for Canada, [1929] A. C. 260. Distd. A.-G. for Ontario^. Ekcxpbooal iKBUBms, 

Lymbum v, Mayland (1932), 48 T. L. R. 231. No. 108a, ante^ 

Refd. A.-G. for Ontario v. Reciprocal Insurers, 176a. Protection of denominational schools — 


[1924J A. 0. 328 ; Canon r. 
999. 


latnro, limited in direct effect by 
provincial boundariee, which relates 
to a particular trade or business carried 
ou ^Tithlu its boundaries, rcprardless of 
whetlier or not that trade or business 
Is carried on by natural persons or cos.. 
Is valid ; but the moment that a pro- 
vincial IjCfdslature lerislates conr.(‘rnlng 
cos. as such, then, if such Icprislation 
constitutes regulation or Impairment 
or sterilisation of the powers & capaci- 
ties \vbif‘h the Dominion has conferred, 
the Icffislation Is invalid. Such last.- 
menfloned legislation b not saved by 
the fact that all kinds of cos., provincial 
as well as Dominion, are aimed at 
without special discrimination against 
Dominion cfia. I'he distinction be- 
tween provincial enaetinonts affecting 
Dominion cos. that are of general 
appHcjitJon Si those that may he 
termed co. law is this : In the former 
case there is no attempt to interfere 
with powers valiilly granted to the 
co. by the Dominion nor viith the 
status of tile co. as aneh. The cireum- 
staoee that because of the general laws 
of the province tlie co. may not 
exercise those powers does not de.stroy 
or impair the powers. In the latter 
ease the enactment prohildts or im- 
poses conditions upon the oxenHse of 
the powers of Dominion cos. as such. 
It is aimed at Si atl’e<*ts Dominion co. 
powers as distinguished from being 
aimed ut -S: afl’ectlng n trade or business 
In the jiroviiiec which Dominion cos. 
may biipfien to bo engaged in in 
common with provincial cos. & natural 
persons. In the one case the legisla- 
tion lias to do with a provincial matter. 
Dominion cos. being only incidentally 
affected : In the other case the legisla- 
tion is aimed cither at Dominion cos. 
or at all cos., wdiich Includes Dominion 
cos.. Si so the province with power to 
legislate only as to provincial cos. mnst 
I>e said to have entered the Dominion 
llehl. Coal Miners’ Wages Security 
Act, 1928 (Alta.), as amtmded l>y ltt30 
(c. 23), s. 2, is infra rircft, even with 
respect to Doiuinlnn cos. operating coal 
mines In the province & shipping coal 
therefrom to places out-'ide the 
province. It Is legi'-iintion pro\incial 
in character apjilicuble to all mine 
mvners, whether cos. or natural persons; 
it does not affect the status and powers 
of Dominion cos. as such ; Si it does 
not encroach upon the Dominion’s 
power to regulate “ trade & 
mcrce ” as judicially defined. — Ti, r. 
Arcadia Com. Co., Ltd., (19321 1 
W. W. H. 771 ; 2 D. L. II. 475.- CAN. 

f (p. 442) i. , -Held: 

the Doininion Parliament had power 
under B. N. A. Act, 1871, to enact 
Alborta Act. f. 17 with its proUictivo 
provisions restricting full legislatlvtj 
power as to education, notwithstanding 
that those provisions are a modification 
of B. N. A. Act, 18G7. h. 93, Sc School 
Attendance Af't does not violate any of 
the prot.eotive provisions preserved by 
Alborta Act, s. 17, — U. (Brooka) v. 
Ulmkr. 11923] 1 D. L. R. 304 ; 38 
Can. Crlm. Oas. 207 ; 19 Alta. L. R. 12 ; 

( 1923] 1 W. VV. R. 1.— CAN. 

o (p. 442) I. .] — Ex p. 

Johnston (1930), 54 Can. C. C. 09. — 

CAN. 

o (p. 442) li. • Jurisdiction 

of jwioe of DiHfdon Court to appoint 
deputy.]" Sect. 19 of Division Cts. Act, 
authorising “ the judge ” to appoint 
a barrister to act as hla deputy, is 
within the iiowers of the Ontario 
I»egi.slature. — B'rkncii v. McKendrick. 
11931) 1 D. L. R. 696; 66 O. h. li, 
306.~CAW. 


K., [1924] A. C. Meaning of 

lature in 19 


o (p. 442) ill. .)— Work- 

men’s Compensation Commission Act, 
1928 (Oue,), & sect. 36 of Workmen’s 
Compensation Act. 1928 (Que.), are 
7JUra vires , — Slanec t>. Grimstead, 
11932] 3 D. L. R. 81.— CAN. 

q (p. 442) f. A local 

legislature can fix the number of OTOud 
Jurors who shall compose the panel, but 
not l.be number of grand Jurors nc^ssary 
to find a good bill of indlotmeot. — R. v. 
Oox (1898), 31 N. 8. R. 311.— CAN. 

a (p. 442) 1. He7nun€ration of 

iudgca.h—Unving regard to B. N. A. 
Act, 1867, ss. 92 (14). 96-^10], the 
matters dealt with In Judges Act, 

n. 8, O. 1966, B. 34 are within the 
exclusive authonty of the provincial 
legislatures in so far as the judges of 
the provincial cts. are concerned. — 
lie Judges Act. [1923J 2 D. L. R. 604 ; 
52 O. L. R. 105.— CAN. 

a (p. 442) li, AfWf^inttnent of 

c<mmiissi.oner with judicial porwers .] — 
McLean Gold Miner, Ltd. v, A.-G., 
[1923] 1 D. L. R. 10; 54 O. L. E. 
573.— CAN. 

a (p. 442) Hi. AUerafirm of con* 

aiituium of cru/rf.l — An amendment 
alteriug the quoram .of the Ct. of 
Appeal, making It unnecessary for the 
judge ordinaiT to sit as a member of 
fhe ot. ; — TJeM : intra vires. — King ». 
King (1904). 37 N. S. R. 204.— CAN. 

a (p. 442) Iv. Ptneer to restrict 

bringing of acUon.] — A local legislature 
can enact that no civil action for 
damages shall be brought against any 
particular person or ptirsons, including 
members of the legislature. — Thomas 
V. Halibubton (1893), 26 N. S. R. 65, — 
CAN. 

a (p. 442) V. Paymen to debt bg 

instulmen-ls .] — An Act authorising tho 
making of a judge’s order for such a 
payment : — Held : infra vires . — Gould 
r. Ryan (1894), 26 N, S. R. 461.— CAN. 

a (p. 442) vi. Imprisonmeni of 

fraudulent judgment debtors — Valid .] — 
Ex p. Klijs (1878), 1 P. & B. 693; 

2 Cart. 527.— CAN. 

t (p. 443) 1. .1—38 Viet. 

o, 88 : — Held : not uMra vires as being 
an interference with trade & commerce. 
— p. Fairbairn (1878), 18 N. B. R. 
(2 P. & B.) 4.— CAN. 

t (p. 44.3) li. .Tonas V. 

Gilbert (1881), 5 S. C. R. 356.— CAN. 

t (p. 443) ill. S. P. Jonas v. Mar- 
shall (1880), 20 N. B. R. 61.— CAN. 

a (p. 443) 1. .1 — Fortier v, 

Lambe (1895), 25 S. C. R. 422.— CAN. 

a (p. 443) a. Company 

incorporaleji abroad .] — Halifax City 
V. Jones (1896), 28 N. 8. R. 452.— CAN. 

a (p. 443) Ui. _ of 

music teachers ,] — R. v, Buhneit, 11930] 

3 W. W. R. 347 ; 54 Can. O. O. 405.— 

GAN. 

a (p. 443) Iv. .]— Segal v. 

MoNTTtEAL City, (1931] S. C. It. 460; 

4 D. L. It. 603 ; fiO Can. C. C. 114.— 
CAN. 

a (p. 443) V. .]— Brtdge- 

TOWT^ V. FATTERflON, [1930] 3 D. L. R. 
830.— CAN. 

m (p. 443) 1. Female 

Emnloymont Act, R. S. S. 1920, o, 18f», 
Is supportable only as a police regula- 
tion & not under the Legislature’s 

G ower of makiug laws with respect to 
oenoes. — Y bk CLUvu.Crry of Rboina, 
II92.5] 4 D. L. K. 1015; [1925J 3 
W. W. R. 714.— CAN. 
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Protestant.] — The Quebec Legis- 
}3 passed an Act, 3 Bdw. 7, c, 16, 

n (p. 443) 1. — — Vancouver Island 
Settlers Rights Act, 1994 — InUra vires.] 
—McGregor v. Esquimai/t & Nana- 
imo Ry. Co., H907J A. 0. 462.— CAN. 

O (p. 443) U 

Canadian Pacific Ry. Co. v, Ottawa 
Fire Inrubancje Co. (1907), 39 S. C. R. 
40.5.— CAN. , , 

o (p. 443) II. Works wholly 

within province ,] — R. v, Mohr (1881), 
7 g. L. R. 183 ; 2 Cart. 257.— CAN. 

o (p. 443) lii. Cemsermtion of 

natural gas.] — Turner Valley Gas Con- 
serx'ation Act, 1932 (Alta.), which 
defines & applies to a wirtaln area in 
Alberta & constitutes a Board & 
in vests It with powers purporting to 
effect the conservation or natural gas, 
is intra I’fms. Its pith &, substance Is 
the restriction of tlie wastage of gas 
the production of naphtha in said area ; 
it, tnorefore, deals with a matter of a 
“ merely loc’al or private nature in the 
province ” & does not infringe on the 
Dominion’s powers over the “ regula- 
tion of trade Sc commerce,” & its effect 
on Dominion am. engaged in said area 
is ineridy to prcHcrihe the way In which 
their business shall bo carried on 
thei'eln. — Sixioner Ltd., & 

Spooner v. TtmNKR Valley Gas 
CONHRTtVATION HOARD & A.-G. FOR 
Alberta, 119321 2 W. VV. K. 454 ; affd., 
[1932] 3 W. W. li. 477.— CAN. 

cc (p. 443) i, Penalties for 

fraudulent conveyances.] — Stat. 13 Eliz. 
0 . 5, s. 3, is not in fm-oe in Alberta. 1 3 & 
14 (ioo. V, o. 5 (Alta.), s. 46, declaring this 
etat. to have been in foi'ce, could not 
have tho effect of introducing s. 3. 
The Federal i’urliaineut having made 
tho commission of f?*audulent acts a 
crime, the subject-matter is criminal 
law & beyond tbe competence of the 
Pfovinciai legislature. — Connors v. 
ICoLt. 11924 j 2 1). L. R. 59 ; 1 W. W. R. 
1050 20 Alta L. U. 205.— CAN. 

CO (n. 443) ii. CoUection affreight 

wnarfage <€• imrehouse charges — 
Ultra tnVes.]— K asttuin Development 
Co. V. McKay (1888), 20 N. 8. R. (8 
U. Sc G.) 325.— CAN. 

dd (p. 443) I. .]— A pro- 

vincial Legislature has power to pro- 
hibit the raiTjdrig on of a particular 
business within the province as well as 
the power to prohibit certain persons 
from OH Frying It on within the province : 
& it may authorise a municipal council 
to pass bye-laws imposing such pro- 
hibitions within the municipality. — 
Micah V. A.-G. FOR Saskatchewan, 
[1928] 3 W. W. K. 523.— CAN. 

dd (p. 413) ii. .1 — IVoduoe 

Marketing Act, 1 926-27, c. 54, amended 
1928, c. 39, Is intra vires with respect 
1.0 sales iriado within the province 
whether delivery thereunder is made 
therein or by shipping the goods 
beyond the ppovlnco to purchasers 
residing outside it ; even, eemble, 
though the contract of sale was made 
ontside tho province. — 11. v. Chxtno 
Chuck, ll. v, Wong Kit, II. v. 
Sales Services, Ltd., R. v. Associ- 
ated Growlers of BiirnsH Columbia, 
Ltd., [1929] 1 D. L. R. 766 ; 1 

W. W. R. 394 ; 51 Can. Grim. Oas, 260 ; 
40 B. C. K. 512.— CAN. 

d (p. 444) 1. Murnb V. 

Morrison (1882), 1 B. 0. R. pt. 2, 
120.— CAN. 

p (p. 444) I. P<ywer to limit juris^ 
diction of courts.] — No exercise by a 
provincial legislature of the loglslative, 
powers given it by the B. N. A. Act can 
be questioned or interfered with by the 
cts., DO matter how arbitrary or unjust 
it may be. Therefore, where a pro- 



V(fl. ZVn.— O^Teodfliieies. Oases 176a— 177c. 


which provided that persons professing the 
Jewish religion should, for school purposes, 
he treated as Protestants & have the same 
rights A; privileges ; that their children should 
have the same right of education as Pro- 
testant children ; & that school ta3:6S paid 
by them should go to the support of the 
Protestant schools. Under statutes of lower 
Canada consolidated in 1861 by 24 Viet., 
c, 15, there were outside the cities of Quebec 
& Montreal (the rural area) common schools 
&> dissentient schools, & within those cities 
Roman Catholic separate schools & Protestant 
separate schools. British North America 
Act, 1867, by s. 93, conferred on Provincial 
Legislatures exclusive power to make laws 
in relation to ediication, but, by proviso 1, 
presei'ved “ any right or privilege with respect 
to denominational schools which any class 
of persons had by law,” & by pioviso 2 
enacted that privileges conferred by law on 
separate Roman Catholic schools in Upper 
^Canada should bo ext/ended to dissentient 
schools of Roman Catholics & Protestants in 
Quebec: — Held: (1) the word ” Protestant” 
in the statutes consolidated in 1861 could not 
be constinaed as ” non-(?atholic,” & so as 
including .Tews ; & the Protestant com- 

munity, thoTigh divided for certain purposes 
inix> denominations, was itself a denomimition 
&. capable of being regarded as ‘‘a class of 
persons” within British Noiih Ameiica Act, 
18(57 (c. 3), s. 93 (1) ; (2) having regard to 
the provisions of the Act of 1861 as to man- 
agomont A control, t)ie dissentient schools in 
(he rural aiea, <& the separate schools in the 
two cities, had lights A; privileges within 
sect. 93, proviso 1, but that the common 
schools in the rural area had not, as although 
each school might in fact be contrcdled by 
]>ei’6on6 of tlie faith of the majority, that was 
not a light or privilege winch “’a class of 
persons had by law” ; (3) tlie Act of 18G1 
impliedly reserved the rigiit of attendance 
at dissentient schools in the rural ai'oa to 
childi'en of the religion of the dissentients ; 


in any case sect. 93, proviso 2, of the Act 
of 1867 had that effect; (4) the provisions 
as to the management A; control of separate 
schools in the two cities gave them a denomina- 
tional stamp which could not bo effaced by 
the attendance of a ceitain number of cluldren 
of a divergent faith ; (6) 3 Edw. 7, c- 16 
(Quebec), although otherwise intra vires, was 
ultra vires so far as it would enable persons 
professing the Jewish religion to be appointed 
to the Protestant Board of School Comrs. in 
the cities of Quebec or Montreal or on any 
Protestant Board of Examiners, or take part 
with Protestants in the establishment of a 
dissentient school outside those cities, & 
except so far as it would confer the right of 
attendance at dissentient schools outside 
those cities upon persons of religious faith 
different from that of the dissentient 
minority ; (6) it would be possible to frame 
legislation for establishing separate schools 
for non-Christians without infringing the 
rights of the two Christian communities, & 
that legislation so limited would be valid. — 
Hihsoh V. Montreal Protestant School 
Comrs., [1928] A. C. 200 ; 97 L. J. P. C. 40 ; 138 
L. T. 650 ; 44 T. L. B . 287 ; 72 Sol. Jo. 137, P. C. 

Anv/iiation : — Or.nerally, Befd. Roman Catholic Separate 
School Trustees v, R., [1928] A. O. 303. 

177a, Separate schools — Roman Catholic 

separate schools — Courses of study & grades 
of education in — ^Right to share in legislative 
grants.] — Roman Catholic Separate 

School Trustees v , R., [1928] A. O. 363 ; 
97 L. J. P. C. 69 ; 139 L. T. 493 ; 44 T. L. R. 
611, P. C. 

177b. Act affecting Protestant or Roman 

Catholic minority — Appeal to Governor- 
General in Council.] — Brophy v . A.-G. of 
Manitoba, [1895] A. 0. 202 ; 64 L. J. P. C. 70 ; 
72 L. T. 163 ; 11 T. L. R. 198 ; 11 R. 385, P. C. 

Annotatiems : — Consd. Hirsoh v, Protestant School Comrs. of 
Montreal, [1928] A. C. 200 ; Roman Catholic Separate 
School Tnistoesv. R., [19281 A. O. 363. Refd. Edwards v, 
A.-G. for Canada (3929), 46 T. L. 11. 4. 

177c. .] — Roman Catholic 


vincial statute empowers a rjnujiei]>»l 
council to grant, refuse, ^ revoke 
trade licericos, in its discretion, a pro- 
vision therein that the council’s a<*tions 
with respect thereto “ siiali not be 
open to question or review by any ct.” 
is not ultrcr vires. — Micas v. Cnw of 
Moose Jaw & A.-G. Fon Saskat- 
OTIEWAN, [1929] 3 D. L. R. 89 ; 1 

W. VV. H. 725 ; 23 8. L. R. 422 ; 

revg.f mb nom. Micas v, A.-G. Foii 
Saska'PCHEWan, [1928] 3 W. W. It. 
62.3 ; 23 B. L. R. 412.--CAN. 

aa (p. 444) I. Potver U> authorise 
erectifm of booms.]— -McMii-iiAN v. 
Southwest Boom Co. (1878), 17 

N. B. R. (1 P. & B.) 715 ; 2 Cai*t. 642.— 
CAN. 

gg (p. 444) i, Jurisdiction — 

Power to define.] — The power griven to 

S rovlnclal Govts, to legislate regarding 
le constitution, maintenance. 8c 
organisation of provincial cts. includes 
the power to define the jurisdiction of 
such cts. torritoriolly as well as In other 
respects, & also to define the juris- 
diction of the judges who constitute 
such acts . — Pe County Courts of 
BRmsu Columbia (1892), 21 8. C. R. 
446 ; 5 Cart. 490.— CAN. 

1 (p. 445) i. No power to 

alter or amend.] — Held : Revised 
Statutes (3rd series), c. 15^ being part 
of the criminal law of Canada, the 
li^slaturo of Nova Scotia had no 
power to alter or amend any of its 
provisions.— R. v. Haufax ELEcrnwo 
Kamwat Oo- (3898), 30 N. S. R. 499. 
—CAN. 


m (p. 446) 1. What are — Not 

Act to prevent fraud against cheem 
factoricJf.] — R. v, Wason (1890), 17 
A. R. 221 ; 4 CJart. 578.— CAN. 

(p. 445) ii. Not Act 

7 appeals on prosecutions to 
enforce penalties punish offences 
under provincial Acts.] — R. v. Wason 
(1890), 17 A. R. 221 ; 4 Cart. 578.— 
CAN. 

m (p. 445) iii. — — luniul 

Association Act, R. S. M., 1913. a. 33.] — ■ 
Held : not ultra vires qh relating t o 
crimiiuil law within sect. 91 of B. N. A. 
Act.— R. 17. SlRKiS, [1930] 2 W. W. R. 
93.— CAN. 

m (p. 445) iv. Regulation 

of trailic.] — Sect. 52 of Voliioles & 
Highway Traffic Act, 1924 (Alta.), 
which provides that a motorist in- 
volved in an accident who falls to 
I'ctiu’u t.o the sC/eno thereof shall be 
liable to a. fine, is intra vires ; since its 
pnrjioso is to cdlect the i*egulatlou of 
traffic on a highway 8c of motor 
vehicles being operated thereon, sub- 
jects which fall within the province’s 
jurisdiction over " iToperty & Civil 
Rights in the ITovlnce.”— U. (Tayt.or) 
V. Corky, [1932] 1 W. W. R. 853 ; 
4 D. L, R. 399.— CAN. 

m ( p. 446) V, .] 

—Since, by sect. 285 (4)of the Criminal 
Code, the Dominion Parliament has 
made It a crime to drive or bo in 
control of a motor car while intoxicated 
or under the influence of narcotics, a 
provincial Act which deals with the 
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same kind of conduct by prohibiting it 
midcr penalty of line ik. imprisonment 
& suspension or ciinccllatiou of the 
offender’s licence, is invalid, except 
with respect to tlie provision for 
suspending oi* cancelling the llconoo. — 
R. 17. OTi'ENrto.N, [1032] 1 W. W. K. 36. 
—CAN. 


m (p. 445) vi. Ill-treatment 

of cMl(iren.]-~i\. v. Dowdell, [1932] 
3 W. \V. R. 297.— CAN. 


m (p. 4 45) vii. Creation of offence 

by local legislature — Already an offence 
by Criminal Code — Ultra vires.] — di. v. 
Gallant (P. K. I.), [1929] 1 D. L. R. 
671 ; 51 Can. Crim. Cas. 209.— CAN. 


a (p. 445) i. Powers of medical 

council.] — Medical I'fofossion Act, 
R. S. S.. 1920 (c. 135), s. 40, is not 
ultra vires on the ground that it 
i«jfringes on the powers of l he Governor- 
General under B. N. A. Act, 1867, 
s. 96. — Hunt v. College of Phy- 
sioiANS & Surgeons of Saskatche- 
wan, [1925] 4 D. L. R. 834 ; [1925] 
3 W. W. R. 758.— CAN. 

d (p. 445) i. .] — A provincial 

ouactmenb altering the law relating to 
champerty, by authorising solrs. within 
the province to contract with clients 
for payment for professional services 
by way of a share of the proooi^ds of 
aotiouB in lieu of the usual costs, is 
an invasion of the iogislative domain 
of the Dominion Parliamont relative 
to criminal law.— T aylor v. Macin- 
tosh, [1924] 3 D. b.^R.^926; 8 

W. W. R. 97 ; 34 B. G. R 66, — CAN. 



Cases 177c— I78b. English and Empibb Digest Supplement, 


Sepahatb Sobool Tbustbbs V. B., [1928] 
A. C. 363 ; 97 L. X P. 0. 69 ; 139 L. T. 493 ; 
44 T. U K. 611, P. 0. 

177d. Building & public health — Application to 
denominational schools.] — British North 
America Act, 1867 (c. 8), b. 93, does not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health & convenience 
of the population, from applying to denomina- 
tional schools. — ToxiON’ro Coupn. v . Roman 
Catholic Separate Schools Trustees. 
[1926] A. 0, 81 ; 95 L. J. P. C. 12 ; 133 L. T. 
779 ; 41 T. L. R. 658, P. C. 

178. Add, AnnokUion : — Retd. Nadan v. R., [1926] 
A. C. 482. 

178a. Property Si civil rights — Ultimate Heir Act, 
R. S. A., 1922 (0.144) — Ultra vires.] — A.-G .por 
Alberta v. A.-G. for Canada, No. 08a, ante. 

178b. Procedure relating to expropriation — 

Intra vires.] — Having regard to sect. 129 of 
British North America Act, 1867 (c. 3), the* 
president or acting-president of the com- 
mission appointed under the (Quebec) Public 


Service Commission Act by the Lieutenant- 
Governor in Council, when assessing, under 
aa:t. 429 of the City of Montreal Charter, the 
compensation to bo paid for land exp^- 
priated by the city, does not act as a judge 
of a superior district or county ct., so as to 
make the appointment invalid under sect. 96 
of the Act in that it is not by the Governor- 
General, Si the tribunal consequently in- 
competent. At confederation compensation 
was assessed by comrs., appointed by the 
Superior Ct. under an Act of 1864, who did 
not act as judges of any ct. referred to in 
sect. 96 ; they were a legal commission or 
authority within sect. 129, so that the legis- 
lature of Quebec under that section, com- 
bined with sect. 92, head 18, had exclusive 
authority to repeal the Act of 1864 Sc to assign 
the assessment of compensation to the present 
commission, the alteration in the mode of 
appointment being a matter of procedure 
within the legislative competence. As by 
art, 429 awards made thereunder are to be 
final Sc not open to appeal, they can be ques- 
tioned only for want of jurisdiction. — 
Martineau (O.) Sc Sons, Ltd. v. Montreal 


178a i. Property dt civil righia — Closina 
disorderly Imuae.l — 10 Geo. V., o. 81 
(Q.), authorising a judge to order 
the closing of a disorderly house, is 
intra vires the provincial legislature, as 
it deals with matter of property & 
civil rights by prrivJding for the sup- 
pression of a nuisance & not with 
criminal law by aiming at the punish- 
ment of a crime. — Bkdard r. Dawson 


& A.-G. FOR gUKBEC, {19‘i31 4 D. L. K. 
293 ; (19233 S. C. 11. 681 ; 3 W. W. K. 
412.— CAN. 

178a ii. Prevention of fraudulent 

sale of shares .] — A provincial statute 
which aims at preventing by Injunction 
such trading in securities, or attempts 
to trade therein, as are founded on 
fraud, or fraudulent practices as de- 
fined by the Act, Is intra vires, even in 
so far as it applies to the selling of. or 
the attompting to sell, shares in a 
Dominion co. Such a statute does not 
impair In a substantial degree the 
essential capacities of a Dominion oo., 
nor does it invade the Dominion’s 
jurisdiction over criminal law, but 
deals <vith a matter within provincial 
jurisdiction under the headings “ pro- 
perty & civil rights in the province" 
& " matters of merely local or private 
nature in the province." — A.-G. fok 
Manitoba v. Kobenbaum (Man,), 
(19301 1 D. L. R. 152; [19291 1 

W. W. R. 148 ; 40 Man. L. R. 179.— 
CAN. 


sb. Labcur in industrial under- 
takings .] — The matter of labour in 
industrial undertakings in Canada la 
primarily within the competence of 
provincial legislatures, but Parliament 
can legislate aw to labour in teirltories 
not yet organised Into, or fonuing 
part of, a provlnoti, & os to labour of 
servant a of the Dominion, if these are 
within the scone of the draft con- 
vention adopted by the lnt«;niationaI 
Labour Conference of the league of 
Nations in 1919. — lie Treaty op 
Versailles, he Hours of Labour, 
(1925) 3 D. L. R. 1114 ; (19251 S. C. K. 
.505.— CAN. 


6k. Marriapc.J— Marriage Act, R.S.O., 
1014 (c. 148), 8s. 15 ^ 36, as amended 
by Marriage Law Amendment Act, 1919 
(c. 35), 8s. 2 & 4, are viithln the powers 
of the provincial legislature. — S tewart 
V. Stkwaut, 11926} 1 D. L. R. 1 ; 66 
O. L. R. 67.— CAN. 


El. .1 — Marriage Act. R. S. 0., 

1914 (c. 148), & its amendments, are 
intra vires the provincuU legislature, 
in so far as they piovidc for dissolution 
or nullity of a marriage. — Doyle v. 


Dicadt. (19251 3 D. L. R. 317; 57 
O. L. R. 44.— CAN. , 


sm. Jlffecting status of husband 

<v vnfe .] — ^A provincial statute which 
P^irports to give a married woman the 
right to sue her husband in tort is 
ultra vires on the ground that it alters 
the common law status of husband & 
uife, a subject which under the term 
‘ marriage *’ is a^^igned osclnsivoly 
to the Dominion Parliament. — D ili t'. 
Hill, (19281 4 D. L. JL 161 ; (19281 
i }} ' ^ Jt. 07.3 ; atfd., I1920J 2 D. L. 11. 

2 W. W. R. 41; 24 *>Uta. L. R. 
105,— CAN. 


sn, .] — Royal Bank of 

Canada v. Diamond, [1929] 3 D. L. R. 
390 ; 2 W. W. R. 267 ; 38 Man. L. R. 
301.— CAN. 


sa. Consent of parents .] — 

Marouardtv. Gorb. (1929J l D. L. R. 
206.— CAN. 


go. .] — Provisions of Mar- 

riage Act, R. S. O., 1927, SH. 17, 34, 
are intra vires except In so far as they 
impose conditions with regard to con- 
summation & cohabitation & make 
the marriage voidable only at the 
instance of one party & within a certain 
period. Sect. 34 (2) of the Marriage 
Act dealing with pre-marital incon- 
tinence is ultra vires. — Kraut v. Keru, 
11932] O. U. 289 ; 2 D. L. K. 349 ; 
reved., (1932] 4 D.L. R. 289.— CAN. 

sp. Wide Tire Act, 1889 (c. 22)— 
Intra vires.] — R. v. Howr, McNeil v, 
Howe (1890), 2 B. C. R. 36.— CAN. 

sq. Habeas corpus.] — The provlntdal 
statute known os " An Act Refiiiecting 
Hal)eas Corpus** R. S. P. Q.- 1925, 
o. 107, Is intra vires, & has general 
application to all judgments, irre- 
spective of the cause of detention. — 
Ex p. Fo.vo, Ex p. You, Ex p. Chali- 
FOUX, 11929J 1 D. Jj. R. 223 ; 50 Can. 
Grim. Gas, 213 ; sub nom. Moquin v. 
Fong, Q. R. 44 K. B. 476.— CAN. 

sr. Water power — Pouters relating to,] 
he WATFJts & Water Powers Refer- 
ence, (19291 2 D. L. R. 481 ; S. C. R. 
200.-^AN, 

8t. Grain Marketing Act, 1931,] — 
Grain Marketing Act, 1931 (Sask.), is 
ultra vires, since in its true nature & 
character It is legisialiun enacted with 
the object of controlling the export of 
grain from Saskatchewan to otlicr 
provlnoes & foreign countries, & it Is, 
therefore, an interference with the 
Dominion Parliament's cxcludvo 
powers ovet the " Regulation of Trade 
& Commoroe." 


The right of a resident of a iwovlnco 
to exi)oi“t therefrom & sell elsewhere 
grain grown therein is not a matter of 
" Property & Civil Rights within the 
Province," within clause 13 of sect. 92 
of B. N. A. Act, nor is it a " matter of 
mtu'ely local or private nature in the 
Province, " within clause 16 thereof. — 
he Grain Marketing Aot, 1931, 
(19311 2 W. W. K. 146; 25 H. L. It. 
273.— CAN. 

sv. Soldier.^' Taxation helief Act.] — 
A provincial Act, such as Soldiers* 
Taxation Relief Act, 1924, the object 
of which Is to assist i‘x-soldier8 because 
of their disabilities, is iK>t an Act which 
falls within the Dominion Parliament’s 
exclusive leglHlative authority with 
respect (o " Militia, Military & Naval 
ScrviccB & Defenoe." — B iundon City 

V. MUNunvAL Ct)MU., [19311 3 D. L. R, 
397 ; 2 W, W. R. 65 ; ajtjTd.. (19311 3 

W. W. n. 225 ; 4 D. L. R. 8.30 ; 3 
W. W. R. 225 ; 39 Man. L. R. 582.— 
CAN. 

sx. Navigation.] — The Lakes & 
Rivers Improvement Act. does not 
purport to restrict or iutorfei*e with the 
navigntidn of the river & cannot bo 
regui-ded as invading the rights of tlie 
Dominion In its control over naviga- 
tion ; it Is therefore intra mrrs of the 
Ontario legislature. — lie. ARiunv Rivrai 
He Tributaries Slide & Boom Co., 
[19321 S. C. R. 495 ; 2 D. L. R.. 250.— 
CAN. 

sy. Domestic helafions Act, 1927 
(Alta.) — Ultra vires.}— A jirovlncial 
Act which purport to invest a magls- 
trato appointed by the province with 
powers theretofore exercisable only by 
a judge of a Superior Ct., as that term 
la understood in scot. 96 of the B. N. A. 
Act, is ultra vires. Thert^fore, sect. 20 
of Domestic Relationfl Act, 1927 (Alta.), 
is tdira vires. — Roskiwicii v. Roski- 
wirii (No. 2), (19311 3 W. W. R. 614 ; 
(19323 1 D. L. R. 135 ; 20 Alta, L. R, 
137.— CAN. 

sf. Game laws.] — Accused, who was 
not an Indian, was convicted under 
Game Act, H. S. B. C., 1924, for kUllng 
a pheasant during a close season. The 
act was committed on an Indian 
Roserve. The accused did not hold 
a i>ennit from the superintendent of 
the reserve to bunt tneroon : — Held : 
the Act was intra vires with respect to 
its application to the accused & the 
conviction should be sustained. — R. v. 
Mobley. (1932] 2 W. W. R. 193; 

4 D. L. R. 483,— CAN. 
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" (Orry), [1932] A, 0. 113 ; 101 L. J, P. O. d9 ; 
146 L. T. 291 ; 48 T. L. R. 96. P. 0. 

178o. Seciiiity Frauds Prevention Act; 1930 

(Alta.).] — Security Frauds Prevention Act, 
1930, of Alberta, provided that no person 
might trade in securities unless he was 
registered with the approval of the A.-G. ; a 
corpn. could be registered, ^ in that case its 
officials did not need registration. In effect, 
the Act precluded a public co. from selling 
its shares unless it did so through a registered 
person or was itself registered. By sect. 9 
the A.-G., or his delegate, could examine 
any person or co. to ascertain whether any 
“ fraudulent act,** which was very widely 
dedned, had been, was being, or was about 
to be, committed. The Act imposed penalties 
for breaches of its provisions, & by sect. 20 
made it an offence to commit any “ fraudulent 
act ** not punishable under the Criminal Code 
of Canada : — Held : the Act was within the 
scope of the powers of the Provincial legis- 
lature under sect. 92 of the British North 
America Act, 1867. It was not invalid in 
relation to Dominion cos., as it did not wholly 
preclude them from selling their shares unless 
they were registered, but merely subjected 
them to competent provisions applying to all 
persons trading in securities. Nor was it, 
as a whole, a colourable attempt to encjroach 
upon the legislative power of the Dominion 
as to the criminal law ; so far as sect. 20 was 
invalid as so encroaching it was clearly 
severable. — L ymburn v, Mayland, [1932] 
A. C. 318 ; 101 L. J. P. C. 89 ; 146 L. T. 
458 ; 48 T. L. R. 231, P, C. 

179a« Trade disputes.] — Industrial Disputes In- 
vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers A employees in any of a largo 
number of important industries in Canada 
the Minister for Labour tor the Dominion 
might appoint a board of investigation &; 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses <& inspect documents premises, & 
was to try to bring about a settlement ; if 
no settlement resulted, they wei’e to make a 
report with recommendations as to fair 
terms, but the report was 4 j.ot to be binding 
upon th e parties . A f ter a reference to a board , 


a lock-out or strike was to be unlawful & 
subject to penalties : — Held : the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1807 (c. 3) ; it clearly was in relation to 
property & civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (18), & was not within any of the 
oven'iding powers of the Dominion Legis- 
lature specifically set out in sect. 91 ; the 
Act could not be justified undet* the general 
power in sect. 91 to make laws “ for the 
< peace, order, & good government of Calnada,** 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril. — 
Toronto Eleptoic Comrs. v. Snider, [1926] 
A. C. 396 ; 94 L. J. P. C. 116 ; 132 L. T. 
738 ; 41 T. L. K. 238 ; 69 Sol. Jo. 32.5, P. C. 

180. Add, Annotation : — Consd. Martineau (O.) & 
Sons, Ltd. V. Montreal (City), [1932] A. C. 
113. 

181a. Appointment of judges.] — Judicature Act, 
1924, of Ontario, s. 2 (2 — 6), & s. 4 (1) & (2), 
are ultra vires tlie legislature of the province, 
since their effect is to authorise the Lieu- 
temint- Governor of the province to assign, 
tliat is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., & also 
to designal/C, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario Chk^f .Justice of the High Ct. 
Div., k> consequently the provisions are 
inconsistent with British North America 
Act, 1867 (c. 3), s. 96, under which the 
powers of appointment referred to are given 
to the Governor- General of Canada. Sect. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
forc*^, the Divs. were to consist of the remain- 
ing judges, was not open to objection. — ^A.-G. 
FOR Ontario v. A.-G. for Canada, [1925] 
A. C. 750 ; 91 L. J. P. C. 132 ; 133 L. T. 
434, P. C. 

181b. Members of Quebec Public Service 

Commission.] — Mar-tine au (O.) & Sons, 

Ltd. V . Montreai. City, No. 178b, ante . 


PART a. SECT. 3. SUB-SECT. 

A. (c). 
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Vlcfc. c. 32, watj ultra vires . — »Sever.n 
V. R. (1878), 2 S. C. R. 70 ; I Cart. 
414.-~CAN. 


a i. LiQU4)T Act, 1902, s. 2.] — 

Held: although unusual, It was well 
within the powers t)f the IcgiBlaturc. — 
R. V. Walsh (1903), 23 C. L. T. 186 : 
6 O. Jj. R. 527 J 2 O. W. R. 222 ; 3 
O. W. R. 31.— -CAN. 

b J, Right to appeal in Suprerae 

Court of Canada— Restrictions on — 
Ultra vires.] — Clarkson v. Ryan 
(1890), 17 S. C. R. 251 ; 4 Cart. 439.— 
CAN. 

Betting Information Act, 

1923 (c. 6) — Ultra Vires.] — R. v. LicuT- 
M4N (1923), 42 Can. Crim. Cas. 1 ; 
64 O. L. R. 502.— CAN 

I i. Succession Duties Act, 1914 

(c. 10) — Valid ,] — Bah'I'he v. Shauples 
(1918), Q. R. 55 S. C. 301.— CAN. 

1 li. Liquor laws relafing to 

navigable rivers ^ wharves — Wharves 
property of Federal Gommment — 
Validity .] — Cote v. Quebec Liquor 
Commission, Fortin v. Quebec 
Liquor Commission, [1931] 4 D. L. R. 
137 ; 66 Can. O. O. 871.— CAN. 


PART a. SECT. 3. SUB-SECT. 4.— 
B. (a). 

o (p. 447) i. .) — Customs Tariff 

(Industries Ihvservation) Act, 1921- 
1922, deals only with the Imposition of 
taxation, & docs not infringe the flret 
paragraph of sect. 55 of the CoiiHtitu- 
Lion. Customs Tariff (Industries Ihe- 
servation) Act, 1921-1922, p. 8, deals 
with duties of custonih only, &: does not 
infringe the second paragraph of 
scot. 55 of tho Constitution. The tax 
imposed by sect. 8 is imposed by the 
Commonwealth Parliament, •'t i« not 
an iufringenieDt of Rcet. 90 of the 
Cionstitution. — Norr Brothers ^ Co., 
Ltd. V, Barkley (1925), 36 r. L. R. 
20; 31 Argus L. R. 250.— AUS. 

o (p. 447) ii. .]—Held : neither 

Income Teuc Assossment Act, 1922- 
1924, nor Income Tax ARsoaament 
Act, 1922-1925, nor either of Income 
Tax Acta which innorporated those 
AsaeasTneiit Acts, was obnoxious to 
any of the provisions of sect. r»,5 of tho 
Constitution. — Federal Taxation 
C oMR. V. Munro, British. Imperial 
Oil Go., L'ro. v. Federal Taxation 
CoMR. (1926), 38 C. L. R. 153.— AUS. 

o (p. 447) iii. .]— HcM : War- 

time Proffte Tax Assessment Act, 
1917-1918, 8. 14 (5), was not obnoxIouB 
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I to sect. 55 of the Constitution. — 
I Federal Taxation Ck)MR. v. Htpb- 
LEVs, Ltd. (192C), 38 C. L. 11, 219.— 
AUS. 

© (p. 447) i. Commanweatth 

Shipping Act, 1923 — Validity.] — Com- 
monwealth & A.-G. FOR Common- 
wealth V. Australian Common- 
wealth Shipping Board (1927), 39 
C. L. R. 1 ; [19271 Argus L. R. 61.— 
AUS. 

h (p. 447) i. .1 — Judiciary Act, 

1903-1920, 8. 39 (2) (a) las interpreted 
in No. 605 1. post], ia a valid exercise of 
the power conferred by sect. 77 (ill.) 
of tho Constitution. — LiMERifK S.S. 
Co. i\ Commonwealth of Australia 
(1921), 25 S. R. N. S. W. 293; 35 
C. L. R. 69 ; 31 Argus L. R. 153.— 
AUS. 

h (p. 44 7) ii. S. P. The Common- 
wealth V . KueolingeR & Fbrnau, 
Ltd. A" Bardslby (1926), 37 C. L. 11. 
393 ; [1926] V. L. R. 331; [19261 

Argus L. R. 161.— AUS. 

o (p. 448) i. Election for Senate.] 

— Held : Commonwealth Electoral Act, 
1918-1925, 8. 128 a (12), was a valid 
exercise of tho power conlerrod by 
sect. 9 of the Constitution upon the 
Commonwealth Parliament to make 
laws ** prescribing the method of 



Cteses 184ar— 186 a. English and Empiee Digest Supplement, 


184a* Power to compel British company to 
deduct Income tax from dividends on shares 
situate in England.]— Pitfs., a British co., 
held shares in deft, co., which was a British 
co„ but which had its bead office & board of 
directors in Australia^ though it had a London 
coD:^ttee for registering tran8fei*s of shares 
& issuing certiiicates. Deft. co. having 
declared a dividend, the Australian income 
tax authorities, acting under Australian 
Income Tax Acts, required deft. co. to dediict 
the Australian income tax from the dividend 
due to pltf. co. In an action claiming' the 
amount so deducted ; — Held : the debt 


created by the declaration of a dividend was 
situate in England, the Commonwealth 
legislature had no power to impose taxation 
on pltf. CO. in respect of such debt, & the 
action succeeded. — London & South Ameri- 
can Investment Trust, Ltd. v* British To- 
bacco Co. (Australia), Ltd., [1927] 1 Ch. 107; 
96 L. J. Oh. 68; 70 Sol. Jo. 1024; sub nom. 
Pass v, British Tobacco Co. (Australia), 
Ltd. (1926), 42 T. L. R. 771. 

186a. Commonwealth Acts — Presumption in favour 
of validity.] — Shell Co. of Australia, Ltd. v. 
Federal Oomr. of Taxation, No. 20^ post. 


choosim? senatore." — J udd v. McKeon 
(1926), 38 C. L. R. 380.— AUS. 

St. lierrumal oj pruce^difigs to Hiah 
Omrt.] — Judiciary Act. 1903-1920. 
8 . 40, is a valid oxerciPe of the powers 
conferred by Meets. 7G & 77 uf the 
Oonstltiitlon. — Rc Yatics, Korp. Walsh. 
Jie Yatks, Kx p. JoHNSOx (1925), 37 
C. L. R. 3G ; [192G] Ar(fus L. U. 46.— 
AUS. 

gv, .] — Judiciary Act, 1903- 

1920. 8 . 40a, is a valid exorcise of the 
power couferred by sects. 77 (il) & 51 
(xxxlx) of the Constitution. — P iukie 
V. McFahlake (1925), 3G O. L. It. 170. 
— ^AUS. 

8W. Tradinu by Comnwnireatth — 
Through agmta — War Precautiom 
(Wool) IteguhUmm.l — During the war 
& after the making of the above regu* 
lationa, the Executive Govt, of the 
Commonwealth entered into agree- 
mente with a co., engaged in the manu* 
facture & Bale of wool tops. Each of 
these agreenionts was cither an agree- 
ment to give consent to a sale of wool 
tops by the co. In return for a slmre 
of the profits, calJed by the parties a 
‘‘licenec fee,*' or an agreement that the 
business of manufactiu'ing wool tops 
should be carried on by the co. os agent 
in consideration of an annual sum from 
the Commonwealth, or a combination 
of both these agi-eement/S : — Held : 
apart from any authority confened by 
an Act of Parliament of the (Common- 
wealth or by r^^gulations Ihertiinder, 
the Executive Govt, had no power to 
make or ratify any of the iigi’ermenls. 
— Commonwealth & Ckntkal A\'ool 

CUMMITTLE 11 . CJOLONIAL Co.VfBr.\(l, 
Spinning & Weaving Co.. Ltd. (1922), 
31 C. L. R. 421.— AUS. 

sy. Pov^er to cortfer judicial porcera,] 
—The powers which Income 'J’ax 
Asse>‘*snienf Act, 1922-1923, by ss. 44, 
.00 & . 01 , purports to confer upon a 
iJoard of Appcul crentx:;d under the 
Act are part of the judicial power of 
the Commonwealth, which under sect. 
71 of the Constitution can only be 
vested in the High Ct. or a federal ct., 
& a Board of Appeal not being such a 
ct., the conferring of those poweis is 
ultra vires the Common wealth I’arlia- 
ment.— Britihh Impkuial Oil Co., 
Ltd. V. Fkdkral Comb, of Taxation 

: 31 Argue I.. R. 

1 29.— ~AUS. 

sz. Power to give appellate jurisdic- 
twn tn High Court — Appeal from 7ion- 
fedcral court,] — The Commonwealth 
Parliament may confer upon the High 
Ct. jurisdiction to entortain an appeal 
from a ct. estabUshed by the I’arlla- 
inent in a t^erritorj^ notwithstanding 
that tho ct. so established is not a 
federal ot. within sect. 71 of the Con- 
stitution : & jurisdiction to entertain 
an appeal from tho Supreme (‘t. of the 
Northern Territory is lawfully con- 
mrred upon the High CJt. by Supreme 
Ot. Orilmanee, 1911-^1922, s. lit, <fc 
Northern 'IVnitory t Administration) 
Act , 1910, s. 13.— Poin Kii t?. R., Ex p. 

U92(>), 37 C. L. \i, 433, 

— AUS. 

sa. inscovery--~A{fainst Judi- 

ciary Act, 1903-1020, fi. 04 , iu ho far wa 
it gives pltf., roBident of one State, In 
an action against another State, the 


tb obtain discovery of documents 
from, & to administor iaterrogatorics 
to, defts., is within the legislative 
power of the ComraonwefiJth Parlia- 
ment. — Griffin v. South Austrawa 
(State) (1924). 35 O. L. R. 200; 31 
Argufl L. R. SI.-- AUS. 

sb. Immigration.] — Immigration Act, 
1901-1925, 8 . 8aa, Is a valid exercise of 
the power conferred by sect. .51 (xxvli) 
of the Constitution . — He Yatjss. Ex p, 
Walsh, He Yates, Ex p. Johnson 
(1925), 37 a L. R. 36 ; U92C3 Argus 
L. R. 46.— AUS. 

sc. .] — Immigration Act, 1901- 

1925,8.5 (3) (3a) (3b):— 7ieW.- valid.— 
Williamson v. An On (1927 ), 39 C. li. K. 
95 ; [19271 Argus L. 11. 13.— AUS. 

sd. Power to grant financial aid, to 
Sfaiea.] — Held: Federal Aid Roads 
ActH, 1 926, was a valid excreiso of the 
))ower conferred upon the Corniuon- 
wcaltb Paillamont by sect. 96 of the 
Constitution, to grant financial aRRlst- 
anoe to any State on such terms & 
conditions as the Parllaiuent might 
think fit.— States of Victoria v. 
COMMONWRAXTH (1926), 38 C. L. R. 
399.— AUS. 

86 . liavlcrupfei/ — State Acts not 
affected aa to mailers not dealt with in 
CommouwealUi Ad — Or aa to pending 
proceedings,]— Hr Paiusonr (1928), 28 
S. R. N. S. W. 575 ; 45 N. S. W. W. N. 
158.— AUS, 

sf. I ntcrfereiue with freedom of infer- 
State trade.) — 'I’he validity uf a Federal 
Act or regulations made thereunder 
cannot be attacked on the ground uf 
iritcrfcirenoo with freedom of inter- 
state trade & commerce : s. 92 of tho 
Constitution protects Inter-State trade 
against State interference, but docH not 
afTcjct tho legislative power of tho 
Commonwealth. The Dried I'ruits 
Act, 1928, does not give preference to 
one State over another State, but tho 
reprulaiioiiK made thereunder do & oro 
therefore Invalid as being obnoxious 
to H. 99 of the Constitution. — Jamkb 
V, The Commonwealth of Auhtralia 
(1929), 41 0. L. K, 442; 2 A. L. .T, 
322.— AUS. 

ah. Powers as to State Couris .] — 
(1) Sect, 77 (III) of the Constitution 
does nf>t enable tho Parliament to make 
a Commonwealth oflhwr a funcUouaiy 
of a State Court & authorise him to act 
on its behalf & a(lnilui 8 t<;r pait of its 
j uri«dl<jtlon ; (2) although soot. 51 

(xxxTx) of tho CoTistltutjon confers 
power upon the Parliament to make 
laws with respect to matters which 
attend, or arise in, the execution of 
any pow er vested by tho Constitution 
in the. Federal Judicature, as distinct 
from matters incidental to the subjects 
assigned to the Commonwealth, never- 
IhelesH It, does not authorise tho recon- 
stitution of a State Court which Is 
jTivesied with Fcaera.1 jurisdiction or 
of the organisation through which its 
powers jurisdiction ore exercised, 
because sect. 77 (iii) contemplates the 
8 <dection by the Parliament of an 
cxihling Judicial organ which depends 
aUk(? for Its stnicturo & its being upon 
State law Be tho grant to It of powers 
of adjudication upon specified subjects 
of Federaljurlscliction,— L» Mbsuribr 
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V, Connor (1930), 42 C. L. R. 481.— 
AUS. 

sk. Bankmptcfif,] — Bdd : sects. 12 
(5), 18 ( 1 ) (b), 23 8c 24 of Bkpey. Act, 
1 924-1 928, are ultra vires, — Le 
Mesubier V. Connor (1930), 42 C. L. R. 
481.— AUS. 

bI. Immigration --’Extent of perwers.] 
— The ptnvcr of I^arliamont to make 
laws with itjsrject to immigration 
enables It to Impose upon the ship's 
agent, who is authorised on its behalf 
to i>crform the duties Imposed by laws 
In force in tlio port, an absolute 
liability to a j:>en«lty upon entry of an 
immigrant from the vessel. — Oriicnt 
SteaSi Navigation Co., I/rn. v . 
GufiivSON (1931), 44 O. L. R. 254. ; 
11931 ] Argius L. K. 61 ; 4 A. L. J. 371. 
—AUS. 

sn. Forfeiture of fLkhing boat — 
Whether Admiralty juriadiciion.] — 
Held : jurisdiction to condemn a 
fishing boat as forfeiled was not in its 
nature Admimlfcy jurisdiction & there- 
fore it was not necessary to reserve 
Fisheries Act, 192."), for Royal assent 
in order validly to confer such juris- 
diction on a ct. of petty sessions. — 
Challesgicb r, Rae (1931), 24 Tas, 
L. n. 53.— AUS. 


PART II. SECT. 3, SUB-SECT. 4.— 
B. (b). 

r J. — Power to impose, enisioms d: 
excise duties.] — Held : Taxation (Motor 
Fpirit Vendors) Act, 1925 (S. A.), was 
invalid. — Commonwealth & Common- 
wealth Oil Refinekiea, Ltd. v . 
State of South Australia, Ltd. 
(1926), 38 C. L. R. 408, [1927] Argus 
L. 11. 40.— AUS. 

r ii, .] — Jft Jd : Finance 

(Newspapers Taxation) Act, 1926 
(N. S. W.), & Flijancc (Taxation 
Management) Act, 1926 (N. S. W,), 
ss. 2, 3, 5, 6 fr 7, were invalid.— Fair- 
fax (John) Be Son, Ltd. & SMi-ra’s 
NEwsFArERS, Ltd. v . New South 
WAUfi.^ State (1927), 39 C. L. 11. 139; 
[19271 Argus L. R. 87.— CAN. 

t i. ,J — James v. The State of 

Soimi Australia (1927), 40 C. L. 11. l. 
— AUS. 

t ii, Prohibition of importation 

of stock — Validity of Stock Act, 1901 
(V, S. W.).]—Kx p . Nei^on (No. 1) 
(1928), 42 C, L. R. 209 ; [1929] Argus 
L. R. 21.— AUS. 

t iii, Validity of Farm Produce 

Agents Act, 1926 (A. S. W.),h-Held: 
tbe provisions of Form I‘roduo 6 Agents 
Act, 1926 (N. S. W.), were not ob- 
noxious to tho provisions of sect. 92 
of the CoDStltutfon. — RouaHi.Ey v. 
The State of New South Wales, 
Ex p. Beavis (4928). 42 C. L. R. 182 ; 
1929 A. L. R. 1.— AUS 

0 I. .1— Sect, 7 a of Constitution 

Act, 1902 -1929 (N.B.W.) provided : 
** 7 a (1) The Legislative C>ouncil shall 
not be abolished nor, subject to the 
provisions of sub-sect. (6) of this 
section, shall its constitution or powers 
be altered except in tho manner pro- 
vided In this section. (2) A Bill lor 
any purpose within sub-sect. 1 of thhi 
section shall not be presented to the 
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188a. Interference with freedom of Inter-State 
trade.] — (1) Dried Fruits Act, 1924, s. 28, 
of South Australia, does not authorise the 
Minister of Agriculture to make orders for the 
compulsory acquisition of dried fruits with 
the object of forcing the surplus of dried 
fruits off the Australian market, as that object 
involves directly, & not merely incidentally, 
an interference with the freedom of inter- 
state trade contrary to sect. 02 of the 
Commonwealth Constitution, to which section 
the powers given by sect. 28 of the Dried 
Fruits Acts are expressly subject. 

(2) The decision of the High Ct, of Australia 
as to the validity of the orders was not a 
decision as to the limits irder se of the con- 
stitutional powers of the Commonwealth & 
of any State or States within sect. 74 of the 
Commonwealth Constitution so as to render 
an appeal to the Privy Council incompetent 
in the absence of a certificate by the High 
Ct. ; that was so wli ether or not sect. 92 of 
the Constitution bound the Commonwealth 
as well as individual States. — James v, 
Cowan, [1932] A. C. 642 ; 101 J.. J. P. C. 
149 ; 147 L. T. 321 ; 48 T. L. R. 664, P. C. 

192a. BUI relating to aboUtlon of Legislative 
CouneU — Condition precedent to presentation.] 

— The Constitution Act, 1902, enacted by 
the legislature of New South Wales, was 
amended in 1929 by adding sect. 7a, which 
provided that no Bill for abolisliing the 


Legislative CouncU should be present^ to the 
Governor for His Majesty’s assent until it had 
been approved by a majority of the electors 
voting upon a submission to them made in 
accordance with the section ; &; that the 
same provision was to apply to a Bill to repeal 
the section. In 1930 both houses of the 
legislature passed two Bills, one to repeal, 
sect. 7a & the other to abolish the Legislative 
Coimcil. By Colonial Laws Validity Act, 
1865 (c. 63), s. 5‘, the legislature of the State 
had full power to make laws respecting the 
constitution, powers & prodecure of the 
legislature, provided that the law's should 
have been passed in such “ manner and form ” 
as might from time to time be required by any 
Act of Parliament, lett<^rs patent, Order in 
Council, or colonial law in force in the 
colony : — Held : tlie whole of sect. 7a of the 
Constitution Act, 1902, w^as within the com- 
petence of the legislature of the State under 
Colonial Laws Validity Act, 1865 (c. 03), 
s. 6 ; the provision that Bills of the nature 
stated must be approved by the electors 
before being presented was a provision as to 
“ manner & form ” within the proviso ; & 
accordingly the Bills could not law'fully be 
X3resented unless & until they had been 
approved by a majority of the electors 
voting.— A. -G. Foit New South Wales v. 
Trktuowan, [19321 A. C. 626; 101 L. J. 
P. C. 158 ; 147 L. T. 265 ; 48 T. L. R. 514 ; 
7(> Sol. Jo. 511, P. C. 


Govonjor for Hiw Majesty tusneiit until 
the mu haw been approved by the 
electors In tvccordance vith this 

section (6) The provisions of 

this aoctiou shall extend to any Bill 
for the repeal or amendment of this 
section ’* '.—Held : a repeal of this 
provision cariiK»t bo cnact-ed uiiloss it 
is sulanitted to & approved by a 
majority of the electoi's beoaiit>e it. 
rotluiiHis a manner & form in which a 
law shall he passed rcsptjcting' luMvcjrs 
of the Lctfislature within Oolouiai Laws 
Validity Act. 186:>, s. -'i.—A.-G. for 
State of New South \Vai.eh v. 
Tuethowan (UUU), 44 0. H. :i04 : 
4 A. L. J. 407 ; llU.’Ul Argus L. R. 
101.- AUS. 

BK. Validity of Sccrei Cofmnisftinns 
ProhUrUion Jet, 1919 . a. 3,]— Held : 
the provisions of the Secret Com- 
missioiis Prohibition Act, 1919 
(N. S. W.), e. 3, wei*© not invalid. — 
R. V, Gates, A’t p. MAUNti ( 1928 ), 41 
C. L. R. 519 ; 2 A. L. J. 330.— AUS. 

■h. Power to after Fed^erat award, \~~ 
When an award has iicen matie by the 
Commonwealth Ct. of Conciliation & 
Arbn. puranant to Commonwealth 
Conciliation & Arbn. Act. 1904-1921, 
the Parliament of a SUite cannot alter 
the tenus of the awai-d, or confer or 
Imnoso on the parties to it. rights or 
obllgationB. widen are tuconslstent with 
such tem»8 . — Cltpb Enoineeuino Co., 
Ltd. V. CoW'UirRN, MKTTEna, Ltd. & 
Lkvkk Brothers, Ltd. v, Pickard 
(192(5), 37 C. L. H. 466 ; 11926] Argus 
L. R. 214.— AUS. 

si. State Act repugnant to Common- 
wealUi Act — lnvalvd.\ — On an informa- 
tion for an ofTenoe under sect. 4 of 
Masters & Servants Act, 1902, N.S.VV., 
deft, was convicted & fined for neglect.- 
Ing to fulfil the contract made between 
the informant, his employer, & himself 
in pursuance of an awa.i’d , mode l>y the 
OommonweaJtli Ct*. of Conciliation it 
Arbn., which bound bi»th parties & 
required them to i>erfonn the contract. 
The very same conduct by the same 
persons was therefore punishable, but 
somewhat differently, under Common- 
wealth Conciliation & Arbn. Act, 
1904-1928, & the Now South Wales 
Masters 8c Servants Act, 1902 : — Held : 


the State Act was invalid, pro fanto, by 
virtue of sect. 1 09 of the Constitution.- - 
Exp. MoJ.eav (1930), Argus L. R. 377 ; 
4 A. L. J. 103; 43 0. L. R. 172.— 
AUS. 

sp, Ma.ster8 cP Senmnlfs AH, 19U2, 
.<?. 4.]- -Held: sect. 1 of Masters is:. 
Servants Act, 1902, was incoiisistcmt 
wiih the provisions of CJommomvcalth 
Conciliation & Arbn. Acts, 1904 -1928, 
& was, to the extent of siicli incon- 
sistency, invalid. — M(’lvECHNni r. Ray 
(1931), 31 8. R. N. 8. W. 67 ; 48 

N. S. W. W. N. 12.— AUS. 

PART U. SECT. 3, SUB-SECT. 4.— C. 

sj. Samoa Act, 1921 — Valid .] — 
TaU.ALON V. IXSFMCTOn OF POT.If'K, 
Fuat ADA v. lN.‘4PE(rtOB OP Police, 
119271 N. Z. L. R. 883.— N. Z. 

sn. Divorce Mairinwnial Causes 
Amendment Act, 1930, s. 3 — Intra 
T'brs.] - Subject to the limitations im- 
insed by the Legislature of Great 
Iritaln, the New' Zealand Legislature 
enjoys complete independence & may 
legislate aj5 it pleases ; & Divorce &: 
Matrimonial Causes Amendment Act, 
1930, 8. 3, being for the peace, order, 
A’ good government of tlic e.t>unt.ry, 8: 
not being repugnant to any statute 
law relating t<' New Zealand by tlui 
Imperial Legislature, or ambiguous so 
as to permit the rules of international 
law to pix'vail. Is intra vires the Now 
Zealand Legislatiu'c. A vife petition- 
ing luider that statute for a dJvoi'ce 
from her husband, who was never 
resident or domiciled in New Zealand : 
— Held. : entitled to a decree nisi. — 
Worth v. Worth, [1931] N. Z. L. It. 
1109.— N.Z. 

PART II, SECT. 3, SUB-SECT. 4.— D. 

h i, Distribution of divi- 

dends, I — The tax imposed upon 
financial cos. by Transvaal Provincial 
Ordinance 8 of 1923, s. 3, of one 
shilling for each pound of dividend 
distributed after a certain date, is a 
direct tax itvtra vires the Provincial 
Council under South Africa Act, 
S. 85 (1). — JOHANNESBDRO CONSOLI- 
DATED INVKHTMENT Co.. LTD. V, 

Transvaal Provincial Administra- 
tion. [1926] App. t). 477.— S, AF. 
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h ii. Receipt of prr.iniu ms,] 

— The tax imposed by 'J’ax Ordinance 
of 1923 (Transvaal) upon insurance 
cos., on premiums n*cc‘ivod, is a direct 
lax infra rire.s Itie Provincial Coun2.1 
under South Africa Act, .s. 85 (1).— 
Inland Rkvkkuk Comr. Royal 
EXchanoe Ashuranck Co., [1925] App. 
D. 223.— S, AF. 

h iii. Control of trading licences,] 

— Held: Transvaal Provincial Ordi- 
nance 12 of 1920 was ultra vires the 
Ih'ovincial Council. — Reloom a l w. Re- 
ceiver op Revenue, 11927] App. D. 
401.— S. AF. 

k i. Proclamation of local arras.] 

— Natal F’roviucial Ordinance 7 of 
1923, which coufei's on the Administra- 
tor power to proclaim local artias & 
provides for the clectiou of couunil.UH?tt 
to function thoroin, such committees 
being established witli the sole ol)ject 
of carrying out i^uhlic He.aith Act 30 
of 1919, cY not of creat ing any form of 
local self-government, is ultra vires the 
Provisional Council imder South xVfrica 
Act. s. 85 (0).— iHHUNGo Healih Com- 
MITTKP V, Jadvvat, [1926] App. D, 113. 
— S. AF. 

ii, Municipal franchise .] — 

Ord. 19, 1924, s. 13 {\) '.—Held : intra 
virc.s . — Abraham v. Di^hban (^orpn. 
(1926), 47 N. L. R. 356.— S. AF. 

k iii, ■ • Enrolment of burgesses.} 

Held : Natal Ordinance 1 9 of 1 924, 
8. 13 (1), was intra vires the Provincial 
Council. — Abraham t>. Durban Gorpn., 
[19271 App. D. 444.— S. AF. 

jf iy, Qualijkation of attorneys.] 

— The proviso to R. S. C., Ord, 32, 
r. 47, as originally framed In 1909 
provided that any person admitted as 
HU atl*omey by virtue of qualifications 
acquired by him elHewhere than in 
South Africa should not be entitled to 
practice as an advocate until he had 
served imdei> articles in Natal for at 
least 18 months. In 1923 the words 
** Province of Natal,*' were substituted 
for “ South Africa *’ by a rule framed 
by Judge-President & Judges of Natal 
Provincial Division : — Held : the 
amending rule was not ultra vires os 
being repugnant to sect. 115 of South 
Africa Act. — Incorporated Law 
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197. Add, Annotation: — ^Retd. Croft v. Dunphy 
(1932), 48 T. L. R. 662. 

199. Add, AnnotcUion: — Refd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 017. 

200a. Appointment — What constitutes*] — A.-G* 
FOR Ontario v, A.-G. for Canada, No. 181a» 
ante* 

200b. Rights of existing Judge — On constitu- 

tion of new court.] — Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., & the other of the Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supremo Ct. did not 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 
Div., & his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled. — Scott 
V. A.-G. iK>u Canada (1923), 40 T. L, R. O, 
P. C. 

205a. Right to hold office for life — Members of 
Board of Review under Australian Income 
Tax Assessment Acts, 1922-25 — Common- 
wealth of Australia Constitution Act, 1900, 
ss. 71, 72.] — An Act of the Commonwealth 


Parliament should not be held to infringe the 
Constitution of Australia unless it is clear 
beyond reasonable doubt that it does so. 
In that view, the Board of Review created by 
sect. 41 of the Federal Income Tax Assess- 
ment Act, 1922-1 925, to review the decisions 
of the Comr. of Taxation, & whose members 
are to hold office for seven yeans, is not a ct. 
exercising the judicial power of the Common- 
wealth within sect. 71 of the Constitution of 
Australia, but is an administrative tribunal. 
Although it became unnecessary so to decide, 
the Judicial Committee desired to make it 
quite clear that, as at present advised, they 
were not prepared to assent to the view that 
it was competent, either with or without 
legislation of the Federal Parliament, to 
appoint justices of the High Ct., or of the 
other cts. created under sect. 71 of the 
Constitution, with other than a life tenure of 
their office, subject to the power of removal 
contained in sect. 72. — Shell Co. op 
Australia, Dtd. v. Federal Comi. of 
Taxation, [1931] A. C. 275 ; 100 L. J. P. C. 
55 ; 144 L. T. 421 ; 47 T. L. R. 115, P. C. 

Annotation : — Consd. Martliioau (O.) & Sons, Ltd. t?. Montreal 
(City), [1932] A. C. 113. 

208. Arid, Annotation: — ^Refd. Palmer v* Crone, 
[1927] 1 K. B. 804. 


Society of Natal v. Van Aardt, 
[19301 N. L. 11. 69 ; affd.* [1930] App. 
D. 385.— S. AF. 

sk. fihodfiHia — Taxaiton of non-rvsi- 
dents carrtiinu an busitiMs wittnn 
terntoru.]—{Jn(liGT the power conferred 
upon tho lew^lature of Southern 
Hhodo^^ia by the Onier in Coiiucil of 
1898, s. 35, it Is infra iHrciS for that 
Icprinlature to levy a tax upon ineoiiic 
accruing to a non-rtisideut from a 
source not uitliin the territory, where 
such non -resident carries on busiuces 
witbln tbc territory.— K iiookhia Hvh. 
t). CoAJR. OF Taxes, [JU‘25] App. D, 
438.— S AF. 

si. Transkeian Territories — Jm- 
miffratiem of Amaiics.] — Held : Pi*o- 
elaniatioD 201 of 1 904 was ultra vires, — 

R. V. Barmania, [19271 App. 1). 537. — 

S. AF. 

sm, Qualifieaiions of voters — Powers 
of Union Parliament.] — ^The powers of 
the Union Parliament to prescrilMi the 
qualifications of voters are dcriveii 
fre^m scot. 3.5 of the South Africa Act 
& are strictly limited by the provisions 
of that sect. By that sect, the Union 
Parliament, as usnaily constituted. Is 
vested with plenary powere of making 
laws dealing with that subjcsct-matler 
except in the cases mentioned in the 
two sub-sects. These exceptions only 
arise where the new law would have 
tho effect of disqualifying a person on 
the ground of race or colour only. — 

R. V. Ndobe, [1930J App. 1). 484,— 

S. AF. 

PART 11, SECT. 3, SUB-SECT. 4.— E. 

so. Crown grants.] — Crown Grants 
Act, XV. of 1895, which enacts that 
grants by the Crown of estates unknown 
to the law are not invalid, Is not ultra 
vires the Indian legislature. — JS ecuic- 
TABY OF State fob India v . IIata 
Parthasabathy Aim‘A Bao (1926), 

T. L. R. 49 Mad. 349.— IND. 

sp. Taxation.] — Held: Income Tax 
Act, 8. 67, was not ultra larcs.— D r. 
R. N. SiNOHA V. Secretary of State 
FOR India in Council (1927), I. L. H. 

5 lian. 82.5.— IND. 

BQ. Acts of local Legislature'^ — Extent 
of 'opcmfnm.]— The United Provinces 
Ct. of Wards, like the Acts of many 
other local Legislatures dealing with 
tho local Ct. of Wards, has no effect 
beyond the Jurisdiction of its ow'n 
Legislature. Clrll Procedure Code 
(Act V. of 1908) gives a local Act 


local validity & special procedure 
validity in Its own t>phevo. No local 
Lcgislatuic can prescribe procedure for 
any ct. beyond its territorial Juris- 
diction, & any Act passed by a local 
Legislatum for Its own cts. cannot be 
enforced beyond those territories. — 
C’TunATTOo Lal MiNdER V . Naraindas 
Balixath Prasad (1928), I. L. H. 
56 Calc. 704— IND. 

PART II. SECT. 4, SUB-SECT. 1.— A. 

o i, Whether presumed — Coui- 

missimutr wiJh judicial powers.] — To 
appoint a comr, under Mining Act 
(Ont.), 8. 123, & then invest him with 
powers exercisable by a superior ct., 
as that term is to bo understood in 
B. N. A. Act, is to enabh) tbc provincial 
authority in elTcct to appoint a judge 
of a superior ct ., w^hich Is beyond its 
pow’cr; & it could not be presumed 
that the Governor-General hatl given 
tho provincial appointee a patent 
designating him a Judge of a superior 
ct. — Lie McLean Gold Mines, Ltd. v. 
A. -G., [1923] I D. L. R. 10 ; d4 O. L. K. 
573,-~CAN. 

St. ICemutteration — Restrictions on.] 
— Held: Judges Act, R. S. C. 1906, 
ft. 34, has no appUeatiou to the re- 
muneration of a judge whose appoint- 
ment to perform the duty or service 
wa.smade before tho enactment of that 
sect.— /feJUDOEB Act, [1923 1 2 D. L. R. 
604 ; 52 O. L. R. 10,5.— CAN. 

PART II. SECT. 4, SUB-SECT. 2.~A. 

8W. Canada — Uislriclcourt.] — Exc-ept 
as to matters for which particular 
statutory dirt'ctions provide other- 
wise, tt district ct. has JurlsdicUon 
over persons & property throughout 
the province & may entertain an action 
Irrfispcctivc of where within the pro- 
vince the cause of action arose, the 
property is situated, or lieftn. n^ftido. — 
Polar Aeicated Water Works v. 
WINNIKOFF, [1921] 3 W'. W. R. 370 ; 
62 D. L. R. 403 ; 17 Alta. L. R. 150.— 
CAN. 

8x. .1— When a district 

ct. action Is not commenced in the ct. 
of that district in which deft, or one 
of dofts., dwells or carries on business, 
the ct. has now no jurisdiction unless 
tho action is one with respect to which 
the District Courts Act or some par- 
ticular statutory direction provldeB 
otherwise, or unless deft, by his con- 
duct has submitted to the jurisdiction. 
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— Kulyk V. Klein, [1929] 4 D. L. R. 
159 ; 2 W. W. K. 334 ; 24 Alta. L. R. 
200.— CAN. 

sb. Exchequer Court .] — Ex- 

chequer Ct. A(;t, a. 22 (r), means that 
W’iiere the subject-matter of the action 
primarily, but not incidentally, con- 
e^sriis a ])atent of Invention, trade- 
mark or copyright, tlie ct. may grant 
any appropriate remedy known to the 
common law or equity, — McCracken 
r. Watson, [1932] JCx. C. H. 83.— 
CAN. 

BO. .1 — The actions were 

for the recovery of tho amounts of 
bonds given by aiqilts. to the CJrowTi 
in respect of liquors entered at a port 
hir export, the form of bond being 
expressed to secure actual exportation 
to the place provided for in the entiy 
& production of proof thereof. Appits. 
denied liability on tho bonds & alleged 
that, in any event, the Crown conld not 
recover interest, & that tho Exchequer 
Ct. of Canada had no jurisdiction in 
the inatUir, tho mat.tcr l>oing one of 
contract & not one arising out of tho 
admin Ifttration cjf the laws of Ctinada 
& tiu' provincial cts. only having 
jnrlsdii-tion '. —Held : the Exchequer 
Ct. of Canada had juriftdlctiou to hoar 
6c dedormino the claims.— C onsoli- 
dated Dtrtillkkiks & Hume v. U., 

CoNSOLn>ATED 1 )LSTJ LLK HIES & SmTH 

r. R., 11932] S. C. 11 . 419 ; 2 D. L. R. 
631.— CAN. 

sz. Prince Edward Island.] — The ct. 
of last resort in Princo Edward Island 
is tho Supreme Ct. In that province. — 
Kelly v. Sullivan (1876), 1 S. C. R. 
L— CAN. 

bI Northern Ireland — Power to 
make order against “ 'neighbouring 
counties '* — lAmUed to counties in 
Northern IrclaTui.] — Under Grand Jury 
(Irtdand) Act, 1836. a. ,140, the 
oxprossion “ iiolghbourlng counties ** 
must be taken to mean “ neighbouring 
counties *’ in Northcjrn Ireland. The 
jurisdictionfi respectively set up by 
Govt, of Ireland Act, 1920, are mutually 
Indopendont & axclusive of each other 
within the rospeotive areas. — Plumb 8l 
Gun V. Fermanaoh County Council, 
[19231 2 I. R. 54.— IR. 

sm. High Court of Australia — Pro- 
veedings invohrinq the itUerpretaiion <t 
application of Cominanweaiih of Aus- 
tralia ConstUuHon Act, s* 92.] — The 

a uestlon of the validity of determina- 
[ons made pursuant to the Dried 
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234a. Court of civil Judge o! Secunderabad — 
Limitation of action.] — ^Applt. sued resps. in 
the ct. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower & the alleged surety 
& their representatives were residents in 
Hyderabad, in which the civil judge’s ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Sbat. Limitations, but, 
in the Secunderabad ct. foreign i*esideace 
could be claimed by way of exemption from 
limitation. Jud^ent of the Resident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad. — Rai Bahadur 
Bansilal ABiRCirAND V, Ghulan Mahbub 
Khan (1925), 42 T. L. R. 5, P. 0. 

K, Other Particular Courts, 

284b. Bechuanaland Protectorate — Magistrates’ 
Court — Limited to criminal matters.] — By a 
proclamation issued in 1891 pursuant to 
Foreign Jurisdiction Act, 1S90 (c. 37), 

Magistrates* Sc other cts. were established in 
the Bechuanaland Protectorate. By clause 8 
the jurisdiction of the cts. was not to extend 
to any matter in which natives only were 
concerned, unless exercise of the jurisdiction 
was necessary in the interests of peace, or for 
the prevention or punishment of acts of 


violence. By clause 9 where jurisdiction was 
exercised the decision was to follow the laws 
Sc customs of the natives concerned, unless 
those laws & customs were incompatible with 
peace, order, Sc good government. Three 
natives were parries to an armed & mur- 
derous attack upon their tribal chief. As 
punishment the chief, after consulting Sc 
with the approval of his native council^ 
caused their houses to be burnt. The action 
of the chief was in accordance with the 
custom of the tribe in the case of an armed 
rebellion. Two of the natives were convicted 
by a Magistrate of attempted murder, & 
sentenced to imprisonment ; the sentences 
were reduced, as the houses of the accused 
had been burnt. Subsequently the three 
natives brought civil suits in the Magistrates* 
ct. against the chief for damages in respect 
of the house burning, Sc the chief counter- 
claimed : — Held : the ct, had no jurisdiction 
in the civil suits having regard to clause 8 of 
the proclamation, as the matter was one in 
which natives only were ct>ncerned, Sc there 
was no evidence of the probability of any 
further breach of the peace or acts of violence. 

Semblc : the custom of house burning, 
above referred to, was incompatible with 
peace, order, Sc good government within the 
meaning of clause 9. — Khama v, Ratshosa, 
[1931] A. C. 784; 100 L. .J. P. C. 229; 145 
L. T. 057, P. O. 


Part III. — Laws of the Colonies. 


238a. Rule of English law as to parliamentary 
control of revenue — Application In New 
Zealand.] — It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself ; a payment made without that 
authority is illegal Sc ultra vires. Sc the money, 
if it can bo traced, can be recovered by the 
Govt. 

An agreement made in 1913 provided 


{inter alia) that the Minister of Railways of 
New Zealand, representing the Crown, should 
pay to applts. £7,500 when applts. granted a 
lease to B, & Co. The making of the agree- 
ment had been authorised by an Act of 1912, 
which empowered the Minister, without 
further appropriation, to pay to apiilts. out 
of the Public VVorks Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 
did not require applts. to grant the lease. Sc 
it was not granted. Nevertheless the £7,500 


Fniits Acts ftxliif? the quantity of dried 
fruits whlcb mlKht be marketed wltbin 
the Commonwealth raises an Issue 
directly involving the intorjjretatlon 
^ application of «. i)2 of the Constitu- 
tion, & the question of the validity 
of acquisitions of dried fruits pursuant 
to those Acts, also, raises an issue 
directly Involving the interpretation of 
the Constitution, & an aotioti raisiiiR: 
those questions Is, therefore, within the 
oripriniu jurisdiction of the High Ct. 
conferred by Judiciary Act, 190J-1926, 
8. 30. — James v. Thk State of Soutu 
AUSTRAUA (1927), 40 C. L. U. 1.— 
AUS. 


8D. To make order refused by 

court of co-ordinate jurisdiction.}— - 
Jones v. Jones (1928), 40 C. L. 11. 
315; 119281 V. h, R. 112; I1928J 
Arfirufl L. R. 45. — AUS. 

Proceedings hetu^en residents 

of different States — One plaintiff tfr 
defendant resident in same Stale ,] — 
An at»tlon instituted In the HUth Ct. 
In which there is on each side of the 
record a resident of the same State who 
is a necessary party to the action is not 
a matter between residents of different 


States within the Constitution, s. 70, 
& the High Ct. has no jtuisdiction to 
entertain it. — Watson & Godfrey v. 
Cameron (1928), 40 C. L. K. 446; 
[1928J Argus L. R. 44.— AUS. 

PART 11. SECT. 4, SUB-SECT. 2.— J. 

228 ii. ** Suit for latid .**] — 

Haiimbhai Hassanally V, Kdctljek 
Dinshaw (1927), I. L. R. 51 Bom. 
516.— IND, 

0 I. At Calcutta — To direct 

appellant to Pricy Council to protddc 
funds to enable minor to he represented, ] — 
The High Ct. is not oiitltlod aftar the 
final admission of a I*rivy Council 
api>cal to make an order directing apnlt. 
In the Privy Council case to put the 
guardian of the ndtior rosp. In funds 
to have the case argued on behalf of the 
minor licforo the Judicial 0>mralttec. — 
BiR Bikuam Kisuore Manikya V. Ali 
Abamad (1927), I. L. R. 55 Calc. 758. — 
IND. 

0 ij, Alla/ial/ad.] — The inlierent 

powers of the Supreme Ct. of Calcutta 
were not oonfon^ on the Allahabad 
High Ct, by the Indian High Courts 
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Act. 1861. — MAHANT SHANTANAND CrlR 
V. Mahant Basudevanand Gir (1930), 
1. L. R. 52 All. 619.— IND. 

sp. Jurisdiction of Supreme Court of 
BeyigcU — Limitation to British subjects — 
Who arc.l — Sect. 14 of 13 Geo. 3, o. 63, 
conflues the jurisdiction of the Supreme 
Ct. beyond the bmits of Calcutta to 
British subjects. In the early statutes 
relating to India, the words British 
subject ” mean a subject of the King 
of Biitlsh birth. — Be Phanindra- 
CHANDUA Set (1930), I. L. R. 68 Calc. 
919.— IND. 

sr. Foreign, courts — What included,] 
— In the contemplation of the general 
law of British India there are only two 
kinds of cts. — British Indian C*ta, Sc 
Foreign Cts. — & whatever is not a 
British Indian Ct. is a Foreign <^, 
Therefore, Quoad the cts. of British 
India, the cts. of foreign countries, 
British Colonics, & assigned tracts like 
Hecundorabad stand upon an equal 
looting as Foreign CJts. — 'Secundera- 
bad OFFioiAi. Receiver v, Laksh- 
MlNAREYANA (1930), I. Ij. R. 54 Mad. 
727.— IND. 



Cases 238a— 207. English and Empire Digest Supplement, 


was paid by the Minister of Railways to 
appltL in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 
General passed the sum as being so payable : 
— Held : as the lease had not been gran^d 
the payment of the £7,600 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to applts. — ^A ucklanp 
Harbour Boaiu) v* R., [1924] A. 0, 318 : 93 
L. J. P. O. 120 ; 130 L. T. 021, P. 0. 

Annoialiofia : — ^Refd. A.-G.d. G. S, & VV. Ry. of Ireland, [10251 
A. O. 754 ; fvorth (^Uarterland Exploration Co. (1010) 

- V. R. (1930), 09 L. J. Ch. 483. 

241. Add* Annotation : — Consd. Arseculeratne v» 
Pcrera, [1928] A. C. 173. 

242. Add Annotations : — Refd. A.-G. for Alberta 

Cook, [1920] A. C. 444; Salvesen (or von 
Lorang) v* Austrian Property Administrator, 
[1927] A. C. 641. . 

243. Add* Annotation : — ^Refd. Abeyesekera v* 
Jayatilako, [1932] A. C. 260. 

250. Add* Annotation: — Distd. Performing Right 
Society, Ltd. v* Bray IJ. B. C., [1930] A. 0. 
377. 

251. Add* Annotation: — Refd. Khoo Hooi Leong 
V* Khoo Chong Yeok, [1930] A. 0. 340. 

252a. Revenue laws.] — When a foreign colony 

becomes a British colony the British laws of 
revenue immediakdy attach. — Friend- 
ship (1814), 1 Dods. .S73 ; 105 K. R. 1346. 

263, Add* Annot4ttion : — Refd. Berthiaume v. 
D/isious (1929), 45 T. L. It* 007. 

265a. Recognition of existing proprietary rights — 
Effect of proclamation.] — Aff^er a sovereign 
State has acquired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 
recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cts. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 


if a treaty of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they can so en- 
force. The meaning of a general statement 
in a proclamation that exii^ing rights will be 
recognised is that the Govt, wifi recognise 
such rights as upon investigation it finds 
existed. The Govt, does not thereby re- 
nounce its right to recognise o^y such titles 
aa it considers should be recognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

Applts. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt, under a 
treaty : — Held : upon the facts, & applying 
the above principles, the suit failed. — 
Vajesingjt Joravarstnoji V. Sbcbbtary op 
State for India (1924), L, R. 61 Ind. App. 
357, P. C. 

271a. .] — WlJEYBWARDENB V. JAYA- 

WARDENE (1924), 94 L. J. P. O. 44 ; 132 L. T. 
161 ; 69 Sol. Jo. 793. 

284a. Native custom originally barbarous — Recog- 
nition by court on modification.] — A native 
custom which originally was barbarous, & 
therefore one to which a ct. could not give 
effect, may have become recognised by the 
native community in a milder acceptable 
form without losing its essential character of 
custom, but the ct. cannot itself transform a 
barbarous custom into a milder one. — 
Esm;GBAYi Eueko v. Nigeria Government 
(Administering Officer), [1931] A. C. 602 ; 
100 L. J. P. 0. 152 ; 145 L. T. 297, P. 0. 

290. Add* Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

293. Add. Annotation: — Distd. Performing Right 
Society, Ltd. v. Bray U. D. C,, [1930] A. O. 
377. 

297. Before this case add “ Sec, noxOy Statute of 
Westminster, 1931 (c. 4), s. 4.” 


PART IIL SECT. 1. SUB-SECT. 1. 

239 i. Introductvrri of Knolifih law hy 
colmdnl atafvft .] — Thu ciistorn whorehA-, 
when Diarine iuBurance wan efrcct.»-tl 
throuK'h a broker, the broker not th** 
assured was liable l-o Uie uiulurvATiter 
for the premium, while the uudonAVifer 
was dire<'tly responsibJo to the assured 
for the loss, whb not so tirmly estub- 
llHhe<l as part of the law of Eug-Iand in 
1792 that it was to hi; deemed to h/ive 
been intrf>dimed into Upper Canada by 
32 Geo. 3, c. 1. — fJ’KHKFro & Lvvcit of 
Canada, Ltd. v. Touonto Insujuanle 
& V^KssEi. Agexi’Y, Ltd., (192(5] 4 
D. L. It. 477 ; 59 O. L. R. 235.— 
CAN. 

239 ii. .] — The rule in Sh^lln/*8 

Caae Is not part of the low of Albcila, 
since it was ned “ applicable ” within 
Nort^h-West Terrltorities Act, 1884, 
to the Territories. — lie Simpson Estate 
(A lta.), [1927] 4 D. L. R. 817 ; 11927] 
3 W. W. li. 634.— CAN. 

239 iii. ,] — Held: the Eiigrlish 

common law, as it was established on 
July 15. 1870, was Introduced Into the 
North -W(:st Tcnltorles by Stfitute of 
Oanad*i, I88fi, c. 26, s. 3, Sr the same 
was neither expressly nor i)y implica- 
tion altered or amended, in its applica- 
tion to riparian rights, by any subse- 
quent Canadian li'id-slatlon. — F arks 

U932] 8. C. It, 7S ; ] i), L. It. du~ 

CAN. 


lA'ffal dt‘ CQuildhh iJHlulm—BritiHh 
itidia.]~There is no diKlinetiou be- 
tween legal & equitable estates in 
British India. — SmiENURAMOHAN Ray 


OHANi>TirjRi V. Maukndkaxatu: 
Baneiuti (1931), 1. L. R. 59 Calc. 
781,— IND. 

PART IIL SECT. 1, SUB-SECT. 2.- -A. 

k i. Ivapplirabiliiy to spi^cified 

commmvify.] — In order to show that 
the Enfi:lish law on its Introduction to 
India in 1726 was inapplicable to a 
particular communit.y, it is not enoii$?b 
tf) prove that the community had, 
prior to tliat date, Lkjcti governed by a 
law diHering from English law. Wliat 
mu.st be shown is that the English law 
is based on or presupposes social or 
political conditions pcicuJlar t,o the 
country of its origin & It Is inipo.ssible 
or inexpedient to apply the provi.sion8 
of it to the community in question. — 
In the QfttHla of E^^rar (1930), 
I. L. li. 58 Calc. 761.— IND. 

k ii, (Jomnum law not enyrnfted 

(m local fdattUes.] — In India, wiiere 
tliere are definite statutes enacted, 
they Juive to be followed. The rules 
of the coxninun law of England, or the 
legal maxiniH embodying certain 
judicial principles, however whole.soine 
they may bo, cannot be engrafted upon 
the Indjan Penal Code. — Eau^jsror v. 
JOTI l»KAHAt» Gutta (1931), 1. L. li. 53 
Ail. 642.— IND. 

PART III, SECT. 2, SUB-SECT. 1.— A. 

h i. Mode of exelumon ■ — Subject- 
TTUjUer ctwered hy colonial lepielation.}— 
The pro visions, relating to fraudulent 6c 
preferential assfgumenta, of Assign- 
ments Act, 1907, repealed in 1921, 
^-en^ted in 1922, & consolidated in 
Fraudulent Freforonoes Act, R. S. A. 
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1922, constituted a complete code upon 
the subject which had the cfiuct of 
excluding Stat. 13 £liz. o. 5, s. 3, as to 
a penal action. — Ck)NNOR8 v. Kgu, 
[19241 2 1). L.R. 59; 1 W.W. R. 1050; 
20 Alta. h. H. 205,— CAN. 


PART III. SECT. 2, SUB-SECT. 1.— B. 

1 (p. 463) i, K'jramination of 

petitioner — Evidence Ainendm-ent Arit 
1869.) — Sect. 43 of Divorce & Matri- 
monial Uauses Act, 1857, was, scmble, 
completely superseded Si covered by 
Evlderioo Amendment Act, 1869 ; &, 
In any event, is not in force In Alberta 
since It Is in direct conflict with sect.. 8 
of Alberta Evidence Act, H. S. A., 
1922. c. 87 .— Emknv V. Emeny (Alta.), 
11929) 1 D. L. R. 253 : 1)929) 3 

W. W. U. 577 ; 24 Alta. L. R. 303.— 
CAN. 

p (p. 463) 1. Expropriation — Land 
Chiuaen Act, 1845 — Not applicable in 
Ontario.] — lie Mayo v. Toronix) CJity, 
[1929] 3 D. L. R. 890; 64 O. L. R. 
139.— CAN. 

r (p. 463) I. Not appliedJtM to 

New South IPofrs.]— Reid v. Frra- 
OEKAI.D (1931), 48 N. S. W. W. N. 25. 

-AUS. 


w (p. 463) 1. Forfeiture Act* 1870 (c. 
23) — Not applicable to Seiakaichewan*'^ 
Re Noblb (Saak.), [1927] 1 W. W. H. 
938.- — GAN, 


dd (p, 463) i. Apportionment 

Act, 1870.J — Held : not m force In 
Saskatchewan. — UoLU^i v. Torkxlson, 
— CA^^ W. W. R. 26 ; 4 D. L. R. 1022. 


00 (p. 463)1. -AppHodbleto 



V<d. XVIL— DependraidM. OasM 307— 846a. 


807. Add* Annotation : — Consd. Be Vocallon 
(Foreign), Ltd. (1932), 48 T. L. R. 626. 

816a. Limitation Act, 1623 (c. 1^ — Extends 

to India.] — East India Co. v, Oditohurn 
(1850), 7 Moo. P. C. 0. 85 ; 6 Moo. Ind. App. 
43;, 14 Jut. 263 ; 13 B. R. 811, P. 0. 
AwtuAaiiim: — FoUd. Ruckmaboye r. Mottiobund (1853), 
8 Moo. P. C. 0. 4. 


816b. 8* P. Ruckmaboye v. Lulloobhoy Mot- 
TiCHUND (1863), 8 Moo. P. C. C. 4 ; 5 Moo. 
Ind. App. 234 ; 22 L. T. O. S. 203 ; 14 E. R. 
2, P. C. 

824/ After this case add 

■ .] — See, now. Statute of Westminster, 

1931 (c. 4), s. 3. 


Part IV. — Ecclesiastical Law. 


845a. Canada — United Church of Canada — Decision 
not to enter union — Subsequent decision to 
enter in accordance with provincial legisla- 
tion — Invalid.] — By an Act to come into 
force on June 10, 1025, the Dominion legis- 
lature mcor})orated the United Church of 
Canada so as to give effect to an agreed basis 
of union between the Presbyterian, Metliodist, 
dt Congregational C’Tiurches throughout 
Canada. The congregations of the uniting 
Churches were to become congregations of 
the United Church, & theii* property was to 
vest therein. By sect. 10, however, if any 
congregation voted at a meeting held within 
six months before June 10, 1925, not to enter 
the union it was not to be affected by the 
Act, &, by sect. 4 (c), it was to be deemed 
not to have become a member of the United 
Church. The legislature of Nova Scotia had 
passed an Act, to come into force upon the 
United Church being incorporat/od, enacting 
that property of uniting congregations in the 
Province should vest in the United Church. 
Sect. 8 (a) provided that if a congregation, 
at a meeting held withhi six montlis after 
the incorpomtion, voted not to enter the 
union its property was not to be affected, 
but that if the congregation decided later to 
enter the union the Act was to apply to it 


& its property. A Presbyterian congrega- 
tion in Nova Scotia voted at a meeting held 
within six months before June 10, 1926, not 
to concur in the union, but at a meeting held 
within six months after that date voted to 
enter the United Church : — Held : as by the 
Dominion Act which incoraorated the United 
Church of Canada the effect of the earlier 
vote was that the congregation was not a 
constituent member of that body, it could 
not by virtue of Provincial legislation become 
a member, nor could its property vest upon 
the footing that it was so ; further, that the 
later vote could not be treated as a decision 
to apply to the United Church for admission, 
with the effect that, if the application was 
acceded to, its property vested therein under 
s. 8 (a). The earlier vote, however, did not 
necessarily for ever debar the congregation 
from entering the United Church, as the 
Dominion Act recognised that a non- con- 
curring congregation might become a member 
at a later time, though the Dominion legis- 
lature at present had not provided means 
whereby a later union could be effected. — 
St. Luke’s PRESBYTEruAN Congregation 
OP Saltsprings Trustees v. Cameron, 
[1930] A. C. 673 ; 99 L. J. P. C. 206 ; 143 
L. T. 601, P. C. 


Albcria.]~-^V\\o deprri'os of 

conNttnffuinfiy or affinity ” refcmxl to 
in 5 & (i Will. 4, c. 5-1. are thoHO aet 
out in Arclibl»iio]> Parker’s Table of 
I.'jCS, which Is printed In the Book of 
Common Prayer ef the Church of 
England, & this Act Is in fotxje in 
Alberta, except In so far as said table 
Is altered by U. B. C., 1927, c. 127.— 
He Bkipleu & Mackik (Alta.), [1920] 
4 D. L. R. 478 ; 2 W. \V. R. 645.— 
CAN. 

ooo (p. 463) ii. ” — Applicable 

fo Alberta.}--^ S: 6 Will. 4, c. 54, is in 
fon^e in Manitoba. — I>f«jaupin v. 
Dejakdt.v, 11932] 2 W. VV. R. 237.— 

CAN. 


r (p. 464) i. Judicaivre Acts — 

Hales under — Not applicable in On- 
tario,] — The effect of rule 2 of the rules 
of 1913 is to make those rules a com- 
plete code of procedure, either by 
special provisions or by analogy, & the 

g ractloc In England no longer obtains 
1 Ontario. — K emp v. Beattie, [1929] 
1 D. L, K, 65 ; 63 O. L. R. 176.— CAN, 

r (p. 464) ii. Proceihtre in forma 

jHtuperis — tl Hen. 7, c. 12 — Appncabk 
in British Columbia .] — Bland v. 
AONEW, (19321 3 W. W. R. 222 ; 4 
D. L. R. 464.— CAN, 


t (p. 464) i. Heal JSstate Charges Aet.» 
1867 (c. 69), s* 2 — Applicable to 
Saskatcheuian.] — He MaoDoudali., 

[19271 3 D. L. R. 464 ; [19271 1 

W. W. E. 612 ; 21 Sask. L E. 39t.— 
CAN. 


Sol 


464) i. Charging order .] — 

»rB Act, 186Q, s. 28, is in foi'oe in 


Saskatchewan & mu.st bo given full 
effect in iimtters of pmeUco & pro- 
cedure in the cte. thereof. Under its 
pTOvisiona, the ct. has power. In any 
prooeerllngs, to make a charging order 
in favour of a soh*,, with respect t/O his 
taxed cosIh. against any properly re- 
cov<?rtMi through his Instrumentality ; 
& the charge may be granted not oidy 
upon the interest in the pi'eserved 
prop4irt,y of those by whom the solr. 
was employed but also upon the 
hitcrests of others inttm.'stea in tlu' 
preserved property who get the i)enefit 
of it-s pivservalion. even though they 
woi'e not parties to tlie action. — 
Bloomaeht r, Dunix)p, [1930] 1 

W. W. R. 270 ; 2 D. L. R. 30 ; 24 
B. L. R. 201.— CAN. 

mm (p. 464) 1. AppUcallc to 

AWerta.] — jAMB v. Lamb, [1925] 4 
D. L. R. 526 [19261 3 W. W. R. 397. 

—CAN. 

b (p. 465) i. Applivahleio 

India.] — The above Act extends to 
India, &. applies to Hindoos & Mahomo- 
dans as well as Europeans, iu civil 
actions in the Supreme tit.. — Ruckma- 
BOTE V . Lulloobhoy Mottiohund 
(1853), 6 Moo. Ind. App. 234. — IND. 

e (p. 465) i. MercaniUe Law 

Amendment Act, 1856, s. M^Applie- 
aide in Saskatchewan.] — Impeiual Bank 
OP Canada a. Kuszks, 11932] 3 W. W, 
R. 180.— CAN. 

PART IV. 

f i. Heguisites of conversion to 

Hinduism,] — In the Indian Suo- 
oesslon Act (XXXXX. of 1925), the 


term “ Hindu ’Ms used iu a theological, 
08 distinguished from a national or 
racial sense. A x>erson of nou-Hlndu 
origin can become a Hindu by oon- 
vei*siou. Membership of a caste is 
not a necessary pro-requisite for being 
a Hindu. It is a question of fact iu 
each case whether a given person is a 
Hindu or not. A Eiuopoan does not 
iiecome a Hindu merely because he 
professes a theoretical allegiance to the 
Hindu faith, or is an ardent admirer & 
odvooHto of Hinduism. & its practices ; 
but If he resides long In India, abdicates 
his religion by a clear act of renuncia- 
tion, cS: adoT»t8 Hinduism by under- 
going formal conversion, gives up, along 
with Cliristlanlty, his Christian name 
& deliberately aesnntes a Hindu name, 
marries, in accordance with Hindu 
religious rlUw, a person who is a Hindu 
by race & religion, & cut-s himself off 
from his old environments, takes to 
the Hindu mode of life, in mioh a case 
the Ct.. may j\istly come to the conclu- 
sion that he is a Hindu within Indian 
Succ^esKion A(it. A European who 
becomes a Hindu is governed by Hindu 
law, the test iu such case being not 
domicil, but religion. — Horarji v. 
Admtnistratob-Qknkral op Madras 
(1928), I. L. R. 52 Mad. 160.— IND. 

sii. .} — Whether a Chinese ia a 

Buddhist or not is a questiou*of fact. — 
Tan Ma Btiwe Zin v. Tan Ma Nowe 
Zm (1932), 1. L. R. 10 Ran. 97.— 

IND. 

Canada — Vnited Church ofCa^nada ,] — 
See cases in Eoclbsiastioal Law, Part 
VlII., Sect. 9. 
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Part VIII. — Property in Land. 


369, Add. Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L, R. 4. 

372a. Vesting of lands now forming 

Saskatchewan.} — The effect of the Order in 
Council of June 23, 1870, whereby Rupert’s 
Land & the North-Western Territory were 
admitted into & became part of the Dominion 
of Canada, & of sect. 6 of the Rupert’s Land 
Act,. 1808, was that the lands therein which 
were then vested in the Crown, &, now are 
within the boundaries of the Province of 
Saskatchewan, became so vested in the right 
of the Dominion, the Dominion was given 
full controJ to administer them for the pur- 
poses of Canada as a whole, not merely for 
the inhabitants of the area. The Dominion 
Lands Act, 1872, & sect. 21 of the Alberta & 
Saskatchewan Acts, 1905, were therefore 
validly enacted by the Pai'liament of Canada. 
— Re Natural Resources (Saskatchewan), 
[1932] A. C. 28, P. C. ; mib nom. A.-G. op 
Saskatchewan Sc A.-G. op Alberta v. 
A.-G. FOB Canada, 101 L. J. P. C 11 ; 146 
L. T. 60, P. C. ; 48 T. L. R. 24 ; 75 Sol. Jo. 
780, P. C. 

378a. Foreshore & bed of navigable river — 

St. Lawrence.] — The King, as representing 
the Province of Quebec, is the solo owner of 
the foreshore & bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works which 
necessitated the outlet of a sewer in the city 


of Montreal being changed. The Dominion 
statutes did not authorise the harbour oomrs. 
to take possession of the lands of the Province 
of Quebec without compensation. — ^Montreal 
CoBPN. V. Montreal Harbour Comrs., 
Tei'reault V. Montreal Harbour Comes., 
A.-G. for Quebec v. A.-G. for Canada, 
[1926] A. C. 299; 95 L. J. P. C. 60; 134 
L. T. 678 ; 42 T. L. R. 98, P. C. 

. Boundary between Canada Sc Newfound- 

land.] — The effect of various Orders in 
Council, Proclamations, & Statutes being to 
give the Govt, of Newfoundland, not mere 
rights of inspection & relation upon a lino 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself & was capable of being defined 
by metes & bounds : — Held : the boundary 
between Canada & Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea on the shore of Labrador. — Re Boundary 
BETWEEN Canada Sc Newfoundland in 
Labrador Peninsula (1927), 137 L. T. 187 ; 
43 T. L. R. 280. P. C. 

Annotation : — Refd. .Tardino r. A.-G. for Newfoiindlaud 
(1932), 48 T. L. K. 199. 

381. Add. Annotationa: — Apld. A.-G. for Alberta 
V. A.-G. for Canada, [1928] A. C. 475. Held. 
Toronto (City) Corpn. v. R., [1932] A. C. 98. 

381a. .] — A.-G. FOR Alberta v, 

A.-G. for Canada, No. 98a, ante. 


PART viii. sect. 1 . 

370 i, Canada — JRrspedive rights of 
Dominion & Province — Territory ceded 
to Indiana — Briiiah North America Act^ 
1867 (c. 3).] — l^oviNCE OF Quebec 
V. Dominion of Canada, He Dominion 
OF Canada & Provinces op Ontario 
& Quebec, He Indian Claims (1898), 
30 S. C. n. 161.—CAN. 

e L Itighia of Dominum <£• 

private person — Grant of land by pro- 
vince before confedcration.y—V^ hero pltf. 
claimed under a errant iHsued by the 
province, in 1857, prior to confedera- 
tion : — Held : the Crown, an repr^j- 
Hoiitod by the Uoniiniou under B.N.A, 
Act, 1807, s. 01 (12), could not grant 
by liooDce power to erect a weir on 
private property. — Delap v, Hayden 
[1924] 3 D. L. H. 11 ; 57 N. S. H. 340. 
—CAN. 

e ii. — — - Indian Hrserves — I Juliana 
not entitled to alienate by lease or sale — 
Highl oj Cruum to recoi^er possessioji .] — 
R. r. M CM ASTER, [1926J Exch. C. II. 

68,~CAN, 

e iii. .] — By a docu- 

ment dated Mar. 10, 1821, “the 
BrlUtth Indian Cliiefs of St. Regis,’ 
“ for themselves & on behalf of their 
tribe, whom they represent,” purj:)ortt>d 
to lease to C., hw heirs & assigns, 
certain land, part of Crown land 
reserved for the Indians, & not ceded 
or Buxrendered to the Crown by the 
Indians, on OomwaU Island in the rivei’ 
8t. Lawrence, for 99 years, ” & at the 
expiration thereof for another & further 
like period of 99 years & so on until the 
full end & term of 999 years shaU bo 
fully (;n<led & completed.” The Chiefs 
covenanted ” that they are tlie repre- 
sentativeR of the said tribe of St. Regis 
as well as trustees of their estate & as 
such that they have a, perfect right ” 
to make the leavSfi. The considisration 
was 1100 cash & a yearly rent of «10. 
C. entered into possession on Mai-. 10, 
1821, & possession w^as continued In 
successive assignees, & It was admitted 
In this action that deft, was in posses- 
sion as assignee of whatever rights C. 


had under the lease. The rent was 
IHiid yearly to Mar. 10, 1920, wlien the 
Cicwu refused to accept further rents. 
From about 1875 the lent was paid to 
the Department of Indian AlTairs, for 
tlie benefit of the IntUans. The lease 
was registereil at the Dn>artuient of 
Indian Affairs in 1875. There was In 
evideucjo a letter of Feb. 26, 1875, 
from an official of tlie Department to 
one B., an Indian, in reply to a letter 
from B., not produced, in terms 
apparently recognising rights of C. 
under the lease. The Crown notified 
deft, to give up p(»8sossion at tim 
expiration. Mar. 10, 1920, of the term 
of 99 years ; &, deft, not complying, 
it took proceedings to recover posses- 
sion of the land, as imgranted Crown 
lands reserved for the Indians ; — ■ 
field : tho Crown was entitled to 
IxLSHosslon. The lease was invalid in 
law : the chiefs had no power to make 
it, & tho taking of it violated tho 
Rroeiamation of 1763 respecting 
Indians & Indian lands, & subsequent 
, enactments, — Easteubrook v. R., 
[1931] S. C. 11. 210 ; 1 D. L. R. 628 ; 
[1929] Ex. C. K. 28.— CAN. 

© iv, Boundaries — Whether 

extended by acta of possession by 
Indians.] — R. v. Heisler (N. S.) (1913), 
13 E, L. R. 375.~~CAN. 

0 V. Highl to sell cordwood 

cut on unsurrendered reserve land ,] — 
Feoan V. McLean (1869), 29 U. C. R. 
202.'~CAN. 

e vl. Indian lands — Sale by Indian 

before receipt of Crown patent-— Indian 
Art, H. S. a 1900, c. 81, 8. 102.)— 
Sanderson v. Heap (1909), 11 W. L. R. 
238.— CAN. 

879 1. South Africa — Hestriction of 
prospecting mining — Whether Pro- 
clamation ultra vires .] — R. v. NoLTE, 
[1928] App. D. 377.-8. AF. 

sp. iruiia—Larui held by East India 
Company.] — ^A village not permanently 
assessed was grranted by tho Etwt 
India Co. in 1843 to the predecessor 
of pltf. with a condition rostralnlng its 
alienation without tbo Govt.*s previous 


sanction : — Held : tliongb the formal 
assiunption of sovereignty in India by 
the (>own was only in 1858, yet the 
possessions w’ere, us provided by tho 
previous Charter Acts, held by tho 
East India Co. only os .the delegates of 
& In trust for the Crown.— SKCTtETARY 
OF STATE FOB INDM V. RATA 1*ARTHA- 

8VRATHY Ai»PA Kao (1926), I. L. R. 49 
Mad. 349.— IND. 

PART VIII. SECT. 2. 

q i. Whether sale of ordnance 

land cancelled.] — Murphy r. R. (1892), 
3 Exch. C. R. 75.— CAN. 

Q ii. Timber cut on Cn/un lands 

— Necessity for marking.] — ITakbibon 
Bat Co., Ltd. v, GAuniiER (1925), 35 
B. C. R. 498.— CAN. 

q iii. Decision of Minister of 

Lands, Forests <£• Mines — Fifed of .] — 
The decision iff the above MinMer In 
favour of tlie Issuing of a potent is 
merely nn intimation that he will 
recommend such Issue ; it is not a 
final adjudiention & does not bind the 
Crown. — Fitzi’athtpk v. R., [1926] 4 
D. L. R. 239 ; 39 O. L. R. 331.— CAN. 

ri. Canal Reserve,, Ottawa .] — 

Held: legislation with respect to 
Ordnance lands vested in the Province 
of Canada the lands comprised in 19 
Viet. o. 45, sohed. 2, & any trust with 
which tho lands were Inpressed was 
put an end to as to tbo lands under that 
schedule by such legislation, & 7 Viot. 
0 . 1 1 gave power to sell any vacant 
land not required for military or canal 

S urposcB or fop the Ordnance Dept. — 
UTAWA (City) v. Grand Trunk Hy. 
Co., Ottawa (City) tj. Ottawa & New 
York Ey. Co. (1920), 64 D. h. U. 337 ; 
50 O. L. R. 239.— CAN. 

t i. S. P. R. V. Cuddihy (1831), 2 
Nfld. L, R. 8.— NFLD. 

t it. S. P. R. V. Ryan (1831), 2 Nfld, 
L. H. 47.— NFLD. 

n J, Agreement to exchange— 

NeceasUy for consent of Commissioner of 
Crown Lands— Duty of transferor .] — 
May V. Daly, [1927] S. A. S. R. 428.— 
AUS. 
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885. After this case add : — 

.] — See^ also, British North America 

Act, 1930 (c. 26). 

390a. Dedication as naval depot — 

Revocation of dedication.] — ^Australia Com- 
monwealth v. New South Watjss State, 
No. 56a, ante, 

890b. Land held under Discharged Soldiers’ 

Settlement Acts — Eviction.] — If a person hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers* Settlement 
Act, 1917, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi-judicial inquiry. — Laffer 
V, Gillen, [1927] A. C. 886 ; 96 L. J. P. 0. 
166 ; 137 L. T. 701 ; 43 T. L. R. 694, P. O. 

891. Add, Annotations: — Apld. Sunmonu v, Disu 
Raphael, [1927] A. C, 881. Dlstd. Sakariyawo 
Oshodi V. Moidamo Dakolo, [1930] A. C. 667, 
P. C. Refd. Spbhuza II. v. Miller, [1926] 
A. C. 618 ; Bakare Ajakaiyo v. Southern 
Provinces Lieutenant-Governor, [1929] A. C. 
679 ; Eshugbayi Eleko v, Nigena Government 
(Officer Administering), [1931] A. C. 662. 

391a. Lands acquired under Public Lands 

Acquisition Ordinance — Right of chief to 
compensation.] — The Govt. of Nigeria 
acquired under the Public Lands Acquisition 
Ordinance a compound in Lagos, which with 
other compounds was held by applt. as para- 
mount chief for the use of his family & 
household, members of vdiich occupied 
houses in the compound & used the land in 
common. The occupants had heritable 
rights in their holdings subject to a reversion 
in the chief in the event of the family of an 


occupant becoming extinct. A Govt, grant 
had been made Ur a headman placed in 
charge of the compound ; — Held : the occu- 
pants were entitled to the compensation 
awarded, but subject to applt. receiving some 
small portion of it in respect of his re- 
versionary right ; the Govt, grant did not 
affect the respective rights of the chief & 
the occupants to the compensation. — Sakari- 
YAWO OsHODT V, Moiuamo Dakolo, [1930] 
A. C. 667 ; 99 L. J. P. C. 233 ; 144 L. T. 36 i 
46 T. L. R. 599, P. C. 

392a. Kenya — Sale of Crown lands by auction-- 
Restriction to Europeans.]-— Under the terms 
of the Crown Lands Ordinance, No. 12 of 
1915 of Kenya, for the lease or sale of Crown 
lands : — Held : there was power for the 
Comr., whether the sale was by auction or 
not, to restrict the user of a house to Euro- 
peans, except such Asiatics or Africans as 
were employed therein as domestic servants, 
&; the sale or lease might be confined by him 
to bidding by Europeans only. Restricted 
auction could be held under the ordinance, 
& whether the restriction should be based on 
racial distinctions was not a question of law 
but of policy. The procedure followed of 
postponing the sale ordered by the Comr. 
for Aug. 11, 1928, on an ex parte application 
for mamlamua by appet. who was an Indian 
subject of‘ ILis Majesty resident in Mombasa, 
mtide by him on Aug. 8 not approved. — 
Local Government IjAnds & Settlement 
Comil v, Kaoerbhai, [1931] A. C. 652 ; 
100 L. J. P. C. 124 ; 145 L. T. 265, P. C. 

Annotation : — Refd. Eshugbayi Eloko v. Nigeria Goveni- 
meul (OITit'or AOministuring), [UbUi A. C. C62. 


Part IX. — Judicial Committee of the Privy Council 


393a. Not refusal of Governor-General of 

Canada to grant flat under Petition of Right 
Act.] — The Governor-General of, Canada, in 
deciding under sect. 4 of Petition of Right 
Act of Canada whether to grant his fiat, 
does not act as a “ judicial officer ** within 
the meaning of Judicial Committee Act, 
1833 (c. 41), s. 3, & consequently an appeal 
from his refusal does not lie to His 
Majesty in Council. — Lovibond v. Canada, 
Governor-General, [1930] A. C. 717 ; 99 
L. J. P. C. 178 ; 144 L. T. 47 ; 46 T. L. R. 
618; 76 Sol. Jo. 278, P. C. 

394. Add, Annotations : — Folld. Strickland (Lord) 
V, Grima, [1930] A. C. 285. Refd. Nadan v, 
R., [1926] A. C. 48i. 

894a. Special Jurisdiction given by 

Letters Patent.] — The Malta Constitution 
I^etters Patent, 1921, provide by art. 33 “ all 
questions which may arise as to the right of 
any person to be or remain a member of the 
senate or the lejjfislativc assembly shall be 
referred to & decided by our Ct. of Appeal in 
Malta.** The Ct, of Appeal having held that 
the election of the second & third applts. to 
the senate was null & void, & special leave to 


886 I. AmtraXUi — Rigid of New South 
Walea — 2'o Garden Island.} — Held : 
New South Wales was entitled as 
against the Commonwealth, whloh 
oloimed in right of the Imperial Govt., 
to possession to Garden Island. — 


appeal to His Majesty in Council having been 
granted : — Held : the intention of the above 
article of the letters patent was to designate 
the Ct. of Appeal a special tribunal finally to 
determine all questions of the nature stated 
without annexing to the jurisdiction the 
ordinary incident of an appeal to the Crown 
under the prerogative to admit an appeal ; 
& accordingly that the appeal should be 
dismissed. — Strickland (I^ord) v. Grima, 
[1930] A. C. 285 ; fmh nom, Parnis v, Agius, 
99 L. J. P. C. 81 ; 112 L. T. 386 ; 46 T. L. R. 
194, P. C. 

398a. Supreme Court of Palestine — Sitting as court 
of first Instance.] — Jerusalem- Jaffa Dis- 
trict Governor v, Suleiman Murba, No. 
20a, ante, 

401. Add. Annotation : — Refd. Nadan v, R., [1926] 
A. C. 182. 

405. Add, Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

406. Add, Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

officers named In 22 & 23 Vlot. c. 41, is 
necessary in order to transfer the 
ovsTiorship of Crown lands. — Rupan 
Singh v. Akhaj Singh (1930), I. L. R. 
10 Pat. 203.— IND. 


State or New South Wales v. 
Commonwealth (1920), 38 0. L. II. 
74.— AUS. 

so. India — Transfer — Necessity for 
deed ,} — deed duly executed by the 
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439a. Not concerned with matters of procedure.] — 

Atta Mohammad v. E., No. 632a, post, 

444 fi, Creation of special tribunal — ^To try 

election petitions.] — Strickland (Lord) v, 
Grima, No. 304a, ante. 

445. Add. Annotation : — ^Refd. Nadan v. B., [1926] 
A. C. 482. 

462a. Freedom of speech of members of 

legislature.] — ^Mahomed Abdul Cader v. 
Kaufman, [1928] W. N. 264 ; 66 L. Jo. 
426, P. C. 

466. Add, Annotation : — ^Apld. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

466a. Patent cases.] — ^As no question 

of general importance usually arises in a 
patent case, their LordsMps deprecated the 
m^anting of special leave to appeal in cases of 
that nature in which there were concurrent 
judgments. — Pope Appliance Corpn. v. 
Spanish River Pctlp & Paper Mills, Ltd., 
[1929] A. C. 269 ; 98 L. J. P. 0. 60 ; 140 
L. T. 409 ; 46 R. P. C. 23, P. 0. 

482a. .] — In the Code of Civil Procedure, 

1908, s. 110, dealing with appeals to the 
King in Council from a decree or final order 
of a High Ct., the words “ the amount or 
value of the subject-matter of the suit in the 
ct. of first instance mean the amount or 
value at the institution of the suit, not at the 
date of the decree in the ct. of first instance, 
that meaning is not affected by the alterna- 

PART IX. SECT. 4, SUB-SECT. 2.~-A. 

448 i. General rule .] — Spooial leave 
to appeal should only be granted whore 
the ease involves matters of public 
interest or sumo important question of 
law. — llicHES V. City of Moose Jaw, 

[1925] 4 P. L. 11. 320 ; [1925] 3 W. W. 
li. 399.— CAN. 

e I. .] — The main question for 

decision was whether a certain agree* 
ment between the Muhammedan & 

Hindu communities of a town regard* 

Ing religions prooesslons which had 
been brought about by the Sub* 

Divisional Officer a few years ago, & 
which had been signed by certain 
persons of each community was of 
permanent effect Sc binding on all 
members of both communities : — Held : 
the case involved a matter which was 
of general Importance to both com- 
munities, 8c although the valuation 
WBfcs very small the case was “ others 
wise a fit one for appeal to His Majesty 
in Council.** — Subha n* v. Babukam 
SiNOfl (1929), 1. L. R. 52 All. 329.— 

IND. 

466 i. Not if important only to 

parties.] — Ordinarily none but the 
parties to a litigation are concerned 
with the result of a case. In every 
such case, where the valuation is less 
than the prescribed limit, there is no 
right of appeal to His Majesty in 
Council. It Is only when a case is of 
larger importance 8c the principle 
when finally decided by the IMvy 
Council will be of benefit, not only to 
the people who are directly involved. 

In the litigation, but to a considerable 
body of other people, that leave to 
appeal should be granted. — R uchoha 
Saithwar V, Hansrani (1928), I. L. R. 

50 All. 640.— IND. 

468 V. ,1 — Where in a petition 

for leave to appeal to His Majesty In 
Council the suojeot-matter of the suit 
is more than Rs. 1 0,000, Sc the High Ct. 
atfirmod the decision of the tri^ ot.. 

Sc, therefore, the only question to be 
determined was whether there was a 
sulistantial question of law Involved 
in the case : — Held : the certificate for 
leave to appeal could not be granted, 
as the question involved, whether. If the 
marriage of the mother haa been posi- 


tive condition which follows in the sect. — 
Gudivada Mangamma V, Maddx Mahalak- 
SHMAMMA (1929), 67 L. B. Ind. Am. 66; 
99 L. J. P. C. 78 ; 142 L. T. 313 ; 46 T. L. B. 
130, P, 0. 

485a. Directly or indirectly involved — Success- 

ful appeal rendering possible prosecution of 
claim for larger sum.}-~Upon a dispute as to 
a contract for the siMe of goods, arbitrators 
awarded Bs. 18,000 to petitioner & Bs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit & refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that it would “ involve, 
directly or indirectly, some claim or question 
to or respecting property ** of Bs. 10,000, or 
upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Bs. 81,000 damag^ under 
the contract : — Held : without denning the 
meaning of “ property ” a>s used in sect. 110 
petitioner’s claim upon the contract was too 
remote to be considered as being property 
indirectly involved, &> his petition should be 
dismissed. — ^Udoychand Pannalal v. Guz- 
DAR (P. E.) & Co. (1925), L. B. 52 Ind. App. 
207, P. C. 


lively disproved, the acknowledgment 
by the father is suffloiout for the 
legitimation of a son, having been 
definitely settled by their Lordsshlps of 
the Privy <k)uncil, was not a substantial 
question of law within cavil Procedure 
Code, 8. 110. — Feiioze Din Khan v. 
Nawab Khan (1928), I. L. H. 9 Lab. 
582.— IND. 

476 i. Leave granted on terms — By 
whed court imposed .] — Where leave to 
appeal to the IMvy Council la granted, 
the conditions attached to such leave, 
& the terms on which it is allowed, 
should be loft to the Judicial Com- 
rolttoe. — S tevenson v. I*^»ant, [1926] 
1 D. L. R. 001 ; [1926] S. C. R. 90.— 
CAN. 

477 i. Security — By u'hom 

allowed — Privy Council Appeals Act, 
B. S. O., 1914 (c. 54), 8. 11.)— MoBkide 
V, Ontario Jockey Club, Ltd., [1926] 
1 1). L. R. 743 ; 58 O. L. R. 267.— 
CAN. 

PART IX. SECT. 4, SUB-SECT. 2.— 
B. (a). 

488 iv. PartnersJiip suit .] — 

Where leave to appeal to the Privy 
Council was applied for, petitioner 
contending that the decree involved 
a claim respecting property of Rs. 
10,000 vrithin the meaning of Civil 
Procedure Code, 1908, s. 110(2): — 
Held: it was the value of applt.*8 share 
ih the partnership that must be looked 
to, & not the value of the whole of the 
partnership property. — ^N ariman Rub* 
TOMJi Mehta v. Hasham Ismatal 
VALAP Haji Kha&cisa (1924), 1. L. R. 
49 Bom. 149.— IND. 

488 V. “ Property ••--Loss of 

trade A: goodwill .] — ^Where the result of 
a judgment was to destroy or prevent 
defts. from trading by depriving them 
of goodwiU 8c of trade names which 
they had hitherto used : — Held : these 
were property ; &; as any of the 
matters In controversy was worth more 
than 84,000, the matter was a 
** pecuniary amount ” exceeding that 
sum within Privy Council Appeals Act, 
B. 2. — Battle Creek Toasted (3ork 
Flake Co. v Kellogg Toasted Corn 
Flake Co.. [1924] 2 D. L. R. 1238 ; 54 
O. L. R. 629.— CAN. 

48 


483 vi. .] — In a suit lor an ease- 
ment of light & air claimed by the 
owner of property A. against the owner 
of property B., It is the value of the 
easement « not the value of property 
A. f/hat doterminos the appealable value 
for leave to appeal to the Privy Council 
under Civil ITocedure Code, 1908, 
8. 110. — LALLUBHAI PRAG.TI V. BHIMBAI 
Dajhihai (1929), 1. L. K. 53 Bom. 552. 
—IND. 

483 vil. .]-In Code of Civil 

Procoduro, 1908, s. 110, dealing with 
appeals to the King in Council from a 
decree or final order of a High Ct., the 
words “ the amount or value of the 
subject-matter of the suit in the ct. of 
first instance ** mean the amount or 
value at the institution of the suit. Sc 
not at the date of tho decree in the ot. 
of first instance ; & that moaning Is 
not affected by tho alternative con- 
dition which follows in the sect. 
— Manganna V. Mahalakbhmamma 
( 1929), 1. L. R. 53 Mad. 167.— IND. 

483 vili. .]Semble : if a plaint 

merely claims a sum of or under 
Hs. 10,000 as rent, the rocmTlng nature 
of rent docs not make the case fit for 
api>eal to the Privy Council under 
sect. 110 of the Code of dvU Pro- 
coduro, 1908 . — Jogesh Chandra Roy 
V. Emdav Meah (1931), 59 L. R. Ind. 
App. 29.— IND. 

b 11. .] — On an application 

for leave to appeal to tne Privy 
Council mesne profits eubseqnent to 
the date of the wgh Ct. decree cannot 
be taken into aooount in making an 
estimate of value under C31vU Procedure 
Code, 1908, s. 110 (2 ). — Seshotbi 
Shambhulinoam V. Manjatya (1925), 
I. L. R. 50 Bom. 160.- IND. 

st. Not amount of penalty imposed 
hy fine or forfeiiure under penal statute.] 
— R. «, Regina Wine & Spirit, Ltd. 
(No. 2). [192^1 2 W. W. R. 1166 ; 67 
D. L. H. 430.— CAN. 

PART IX. SECT. 4, SUB-SECT. 2.— 
B. (b). 

• J, Jfofion for injvmcHon — 

Pa 88 in 4 i -<0 action. ]— These were morions 
on behalfof resps. for conditional leave 
to appeal to the Privy Council. Resps. 
brought passing-off aorions agalw 
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497. Add. Annotation : — ^Retd. Gudivada Mon- 
gamma v, Maddi Mahalakshmamma (1929), 
99 L. J. P. 0. 78. 

501. Add, AnnotaUon : — Held. Nadan v. B., [1926] 
A. 0. 482. 

602. Add, Annotation: — ^Expld. Sc Distd. Davis 
(Lady) tJ, Sliaiighnessy (Lord), [1932] A. C. 
106. 

525. Add. Annotation ;--JEleld. Nadan v. B., [1926] 
A. O. 482. 

526a. From Canadian court.] — Nadan v. B., 
No. Ola, ante. 

627. Add. Annotation : — ^Refd. Nadan v. B., [1926] 
A. 0. 482. 

582a. ■.]--“Their Lordships do not act as a Ct. 

of Criminal Appeal, & are not concerned to 
regulate the procedure of cts. in India, or 
to criticise what is mere matter of pro- 
cedure. — ^A tta Mohammad v. B. (1929), 67 
L. B.. Ind. App. 71, P. C. 

584. Add. AnnoUdion : — ^Rcfd. Nadan v. B., [1026] 
A. C. 482. 

538a* Question of Jurisdiction of colonial court — 
To issue mandamus to inferior court.] — The 

Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamu's in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
full powers. 

Special leave to appeal to the Privy Council 
was granted upon a petition alle^ng two 
grounds : (1) that the Supreme Ct. liad not 
jurisdiction to issue a mandamus in the 
circumstances above referred to, & (2) that 
under the Criminal Code the persons indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground ; the question 
whether the appeal could be entertained was 
reserved : — Held : the appeal should be 
dismissed, since the ground upon which 
special leave was given failed, & the second 
ground was merely a question of procedure 
& was not one upon which an appeal would be 
entertained. — A.-G. for Ontario v. Daly, 
ri924] A. C. 1011 ; 94 L. J. P. C. 21 ; 132 
L. T. 210 ; 40 T. L. B. 814, P. C. 

Annotation: — Refd. Nadan v, R., [19201 A. C. 482. 


638b. Question Of procedure.] — ^A.-G. fob Ontario 
V, Daly, No. 5S8a, ante. 

542. Add, Annotations : — ^Distd. Practice Note 
(1932), 48 T. L. B. 300. Refd. Umra v, B. 
(1924), 41 T. L. B. 86 ; Nadan v. B., [1926] 
A. C. 482 ; Kishan Singh v. B. (1928), 44 
T. L. B. 690 ; Knowles v. B., [1930] A. C. 
366. 

649. Add. Annotation : — Refd. Nadan v. B., [1926] 

A. C. 482. 

549a. .] — Nadan v. B., No. Ola, ante. 

549b. Misinterpretation of statute.] — 

The contention that in a criminal case a ct. 
in India has come to a wrring conclusion 
upon the interpretation of an Indian statute 
is not necessarily tantamount to an allegation 
of substantial & gi^ave injustice such as to 
induce the Privy Coimcil to give special 
leave to appeal. — Umba v. B. (1924), 41 
T. L. B. 86, P. C. 

558a. Trial for murder — Failure to consider possi- 
bility of verdict of manslaughter.]— Knowles 
V. R., No. 664a, post. 

559. Add. Annotations : — As to (1) Consd. Umra v. 

B. (1924), 41 T. L. B. 86 ; Nadan v. R., [1926] 
A. C. 482. 

560. Add, Ayinotations : — Refd. Nadan r. B., [1926] 
A. C. 482 ; Knowles v. R., [1930] A. C. 360. 

564a. Trial for murder by Judge alone — Trial by 
Jury impracticable or not permitted by local 
circumstances.] — Applt. was convicted of the 
murder of his wife, & sentenced to death upon 
a trial in Ashanti without a jury. By sect. 9 
of Ashanti Administration Ordinance, 1902, 
“ so far as it is practicable & local circum- 
stances permit the procedure, civil & 
criminal, in the Ashanti ct. was to be the 
same as in the Supreme Ct. of the Gold Coast 
Colony ; in that ct. it was imperative by 
Ordinance that a trial for murder should be 
with a jury. The trial judge had not stated 
that a trial with a jury was not practicable 
or not permitted by local circumstances. It 
appeared on the appeal that there never had 
been trial by jury in Ashanti. The death 
of applt. ’s wife resulted from a wound 
inflicted by a shot from a revolver while she 
& the applt. were together alone in a room. 
By a dying declaration she had stated that 
the revolver had been fired accidentally by 
herself in a manner which she described. 
The applt. in his evidence also attributed the 
wound to an accident by her. There was 


applts., to obtain an injimotlon against 
each of them to prevent them from 
keeping tholr taidoabs painted in such 
a manner as to be calculated to deceive 
the public Into thinking that their cabs 
were those of reaps . The actions came 
on for trial 3c injunctions were granted 
against both applte. Defts. appealed. 
Sc the Ot. of Appeal In April last allowed 
the appeals In both cases Sc dissolved 
the mlunotions. Kesps. moved for 
oondltionaJ leave to appeal to the 
Privy Council against this order : — 
Held : proposed appeal did not directly 
or indirectly Involve a claim or question 
to or respecting a civil right of the value 
ot £500. Sc the motion should accord- 
ingly be dismissed. — ^Nicholson v. 
Black Sc Whitk Cabs, Ltd., 11928] 
N. Z. L. R. 610.— N.Z. 

e ii. — Questiona of public im- 
portance invtuved — Power to grant 
jniblicane* liemrea.] — On a motion for 
conditional leave to appeal to the 
Privy Counoll from a decision of the 
Ot. ot Appeal In wbioh tho question 
involved was the right of a lioensing 
committee to grant pubUoans* lioences 


In a district originally forming part of 
a no -license district, but which by an 
alteration of boundorleB had become 
merged in a license district : — Held : 
even if the proceedings did not involve 
a civil right of the value of £.'>00 or 
upwards, the questions Involved wore 
of such general & pubh'o importance 
that conditional leave to appeal should 
be granted without special terms. — 
Scales v. Youno, [1930] N. Z. L. R. 
327.— N.Z. 

PART IX. SECT. 4, SUB-SECT. 3.— A. 

532 i* Not a court of criminal appeal.] 
— Tho Judicial Committee will neither 
accept nor share the r^ponsibiiity for 
the administration of criminal justice 
in India, unless there has been some 
violation of the prinoiplos of justice or 
some disregard of legal principles. — 
Bustom V. R., Randir Singh v. R., 
Taba Singh v. R., Rhuda Baksh v. R. 
(1923), I, L. R. 48 Bom. 516.— IND. 

532 H, .1 — The power of the 

Judicial Committee to entertain appeals 
from a lower ot. is not that of a ot. of 
criminal appeal, but as the Privy 
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Council advising the Sovereign with 
regard to the exercise of the preroga- 
tive, which is a remnant of tho powers 
of the Crown to Interfere with tribunals 
of justice, which do not exist In this 
country at all. There must be proof 
that there was no proper trial Sc that 
the forms of all Judicial procedure 
wore disregarded, not only according to 
Iqcal ordinances, but according to the 
unvarying character which is common 
to all. — Hunmantrao v. R. (1924), 
I. L. R. 49 Bom. 455.— IND. 

PART IX. SECT. 4, SUB-SECT. 3.— 
B. (a). 

588 li. .]— R. T. SOOTT (No. 2) 

(1924), 67 N. S. R. 201.— CAN. 

688 iii. Evidence improperly 

admiUed.] — Held: tho use made In 
evidence of books Sc documents found 
in the library of a suspected person 

g resented a question of great general 
: public importance.** — R. v McLach* 
LAN, [1924] 1 D. L. R. 1109 ; 42 Can. 
Crlm. Cos. 86; 56 N. S. R. 549.— 
CAN. 
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much circumstantial evidence : — Held : it 
should be presumed that a trial with a jury 
was not practicable, or was not permitted by 
local circumstances, & accordingly that the 
appeal failed so far as it was based upon 
want of jurisdiction ; but the appeal should 
be allowed upon the ground that the applt. 
had not the substance of fair trial, & had 
suffered substantial & grave injustice, in that 
the trial judge, having come to the conclusion 
that the revolver had been lired by the applt., 
had entirely failed to consider whether the 
evidence justified a conviction for murder as 
opposed to manslaughter, & the Board was 
clearly of opinion that it did not. — Knowles 
r. R., [19301 A. C. 366 ; 99 L. J. P. C. 108 ; 
143 L. T. 28 ; 46 T. L. R. 276 ; 29 Cox, C. C. 
199, P. C. 

586a. Discretion of court below — Judicial Com« 
mittee will not interfere — ^Though members 
of court below disagree.] — Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the ground of “ out- 
rage, ill-usage, or grievous insult ” ; & by 
art. 190 : “ The grievous nature & sulTiciency 
of such outr^e, ill-usage & insult, are left 
to the discretion of the ct., which, in appreci- 
ating them, must take into consideration the 
rank, condition <fc other circumstances of 
the parties.** In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion, unless it appeal's that there 
has been a miscaiTiage of justice. — Baldwin 


V. Baldwin (1922), 01 L. J. P. C. 208 \ 128 
L. T. 10, P. C, 

598, Add, Annotation: — Consd. Re Letteis Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Ch. 
63. 

606. Add. Annotaiion : — Refd. Nadan v. B., [1926] 
A. 0. 482. 

608. Add. Annotation : — Refd. A.-G. ol British 
Columbia v. A.-G. of Canada, [1924] A C. 222. 

609, Add. Annotation : — Dlstd. James v. Cowan, 
[1932] A. C. 642. 

610a. .] "James v.^ Cowan, No. 

188a, ante. 

613. Add. Annotaiion : — Refd. Eurana S.S. v. 
Burrard Inlet Tunnel & Bridge Co., [1931] 
A. 0. 300. 

618a. From Court of King’s Bench of Quebec — 
In respect of what matters.] — (1) In Art. 68 
of the Code of Civil Procedure of Quebec, 
which provides that an appeal lies to the 
Privy Council from final judgments rendered 
in appeal by the Ct. of King’s Bench in cases, 
among others, “ concerning titles to lands or 
tenements, annual rents or other matteis in 
which the riglits in future of the parties may 
be affected,” the ” other matters ** are not 
necessarily ejusdem generis with the matters 
previously mentioned. 

(2) Upon an application to admit an appeal 
it is the duty of the ct. to decide whether 
there is a right of appeal under the statutory 
provisions applicable. — Davis (Lady) v. 
Shaughnesry (Lokd), [1932] A. C. 106 ; 101 
L. J. P. C. 37 ; 146 L. T. 289. 


PART IX. SECT 7. 

m i. PlairUiff domieiUd abroad. \ 

— On an application by pltf. for leave 
to appeal per saltum to th(5 Judicial 
Committeo of the I»rlvy Council : — 
Held: the question involved In the 
proposed appeal was one of great 
general & public importance & leave 
to appeal should be ffiven ; but since 
pltf. had established his domicile 
abroad, he should be required to g'lve 
security for the costs of the trial & of 
the appeal to the Ct. of Appeal, as well 
as the usual security on appeals to the 
Judicial Committee. — Young u. Cana- 
dian Northern Hy. Co., [19301 1 
W. W. K. 704 ; 3 D. L. It. 413 ; 37 
C. R. C. 1 ; 38 Man. L. R. 56*7— CAN. 

PART IX. SECT. 8, SUB-SECT. 1. 

o i. • ■ Question relating 

to freedom of interstate trade.] — On 
appUcations to the High Ct. for certiti- 
cates under sect, 74 of the Constitution 
that questions of law as to the limits 
infer se of the constitutional powers of 
the Commonwealth & of the State of 
New South Wales involved in the 
decision In Ex p. Nelson (No. 1), 42 
C. L. it. 209, were questions vrhich 
ought to be determined by His Majesty 
in Council i—IieM : the applications 
should be refused. — Ex p. Nel 80 n 
(N o. 2) (1929), 42 C. L. K. 258 ; 3 
A. L. J. 66; 1929 A. L. R. 177.— 
AUS. 

606 i. Operation of 

Australian Judiciary Act, 1903.1 — 
Judiciary Act, 1903-1920, s. 39 (2) (a), 
excludes an appeal as of right to the 
Privy Council from a decision of the 
Supreme Ct. exercising iPederal Juris- 
alctlon, & gives to the High Ct. 
jurisdiction to entertain an appeal 
from such a decision. — Limerick S.S. 
(3o. V . Commonwealth of Aubtralia 
(1924), 35 C. L. n. 69 ; 25 S. H. N. S. W. 
293 ; 31 Argus L. H. 153.— AUS. 

PART IX. SECT. 8, SUB-SECT. 2. 

8b. Competency of appeal — From 


Divisional Court of Appdiaie Dioision.] 
— No appeal lies, unless the caHo falls 
within Privy Council Appeals Act, 
R. S. O., 1914 (c. 54), or unless leave 
to appeal is granted by the Judicial 
Committee. — Boland v. Canadian 
National Rr. Co., 11920] 1 D. L. li. 
420 ; ,5S O. L. H. 225.— CAN. 

gd. From adirisory opinion — 

** Final judgment.**] — Where questions 
were referred to the ct. for Its considera- 
tion, & the matter was hoard before 
a ct. coraiDosod of four judges who were 
equally divided in opinion ; — field : 
(1) for the purpose of appeal to the 
Privy Coimcil the opinion of the ct., 
although advlsoiy only, could be 
treated as a final judgment between 
parties ; (2) the words final Judg- 
ment in the Privy Council Rules 
mean that which is regarded as a 
final judgment imder Canadian law. — 
He Nova Scotia Legislative Council 
(No. 2) (1926). 59 N. S. R. 49.— CAN. 

sf. Order for trial hy jury .] — 

Leave to appeal to the Privy Council 
from an order refusing to set aside an 
order providhig for a Jury trial of an 
action for damages for personal Injuries, 
refused. — Bradshaw v, BRinsH 
Columbia Rapid Transit Co., Ltd., 
[1927] 1 W. W. R. 426 ; 38 B. C. R. 
111.— CAN. 


q i, Necessity for .] — Ever since 

34 Geo. 3, c, 2, s. 36. now found, 
substantially unchanged, in Privy 
Council Appeals Act, R. S. O., 1914 
(c. 54), s. 2, the right of appeal In 
cases falling within its terms has stood 
unchallenged, & no leave to appeal, 
either to be given by the Judicial 
Committee or by the ct. below, has 
been regarded as necessary. Although 
the Act Is absolute in prohibiting an 
appeal in oases which do not fall within 
It, this docs not deprive his Majesty 
of the prerogative right to ^nt leave 
to appeal in any case in which he sees 
fit to exercise that right. — McBride 
V . Ontario Jockey Club, Ltd., J1926J 
1 D. L. R. 743 : 68 O. L. R. 267. - 
CAN. 


t i, .] —Applt. CO., having 

been held liable for appro xbnat-^ily 
$7,000, appealed giving secuiity only 
for $500 for the costs of the fippoal. 
I’lie appeal having been dismissed, 
applts. applied for a stay of proceedings 
ponding a iirojected appeal to the 
Judicial Coniniitteo of the Privy 
Council : — Held : the application as 
made could not bo granted. — Fidelity 
T’henix Fire Insuuani’e Co. or New 
York r. McPherson, [19251 3 D. L. R. 
131 ; [1925] S. C. R. 104.— CAN. 

f 1. .] — An application for 

spCMial leave to apfioal to the Pi ivy 
Council, & even the granting of such 
leave, do not ipso facto operate ns a 
Busponslon of proceedings In execution 
of the judgment rendered by the 
Supremo Ct. of Canada. — Stevenson 
u. Flora NT, [1926] 1 I). L. R. 601 ; 
[19261 S. C. R. 90.— CAN. 

k (p. 498) i. .1— (1) Leave to 

appenJ to the Privy Council should not 
bo granted in a criminal case, but 
parties desiring to appeal should be 
left to their remedy by application to 
the Privy CminciJ for such leave. 

(2) Assuming the ct. to have power 
to grant leave to appeal, such leave 
should be refused In any case not 
coming within the principles laid down 
in Re DUlet. No, 542, a»/c.— R. v. R. 
(1920), 46 Can Grim. Cas. 367 ; 68 
N. S. K. 457.— CAN. 

ik. Appeals pending in Supreme- 
Court dr before. l*rivy Council — Stay of 
proceedings in Canadian appeal .] — 
Where, A. Sc B. being oo-dofts., A. had 
first inscribed an appeal for heanng In 
the Supreme Ct. of Canada, Sc B. later 
on had inscribed an appeal to the 
Judicial Committee of the I’rivy 
Council, upon motion on behalf of B. 
the piHiceedings on the first appeal wore 
stayed pending the decision of the 
Privy (^uncll upon B.*s appeal. — 
Ashbridoe V. Shaver & Harrison, 
[1925J 4 D. L. R. 1048 ; (1925J S. C. R. 
694.— CAN. 
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Vtd. XVn.— Dependendes. Cases 618b— 640c. 


618b, Duty of court on application to 

admit appeal.] — Davis (Lady) v. Shaugh- 
NEssY (liniD), No. 618a, ante. 

621, Add. AnnotcUion : — ^Retd. Nadan v, B., [1926] 
A. C. 482. 

621a, From Court of Appeal of British 

Columbia — No power to grant leave in criminal 
matter — What is criminal matter.**] — 

Upon the true construction of the Order in 
Council of Jan, 23, 1911, regulating appeals 
from the Ct. of Appeal of British Columbia 
to His Majesty in Council, the power of that 
ct. under r. 2 (6), in conjunction with the 
definition of “ judgment ** in r. 1, to grant 
leave so to appeal from any “ decree, order, 
sentence, or decision ** does not apply to a 
criminal matter. .A prosecution under a 
statute of British Columbia, whereby a 
person summarily convicted of an offence 
thereunder is liable to a penalty & imprison- 
ment, & consequent proceedings by way of 
habeas corpus ceriiorari, or case stated, raising 
the question whether the statute is ultra viresy 
aie crinainal matters for the above purpose. — 
Chung Chuck v. R., [1930] A. C. 244 ; sub 
nom. Chung Chuch v. R., Wong Kit v. R. 
99 L. J. P. C. 71 ; 142 L. T. 266 ; 46 T. L. R’ 
134, P. C, 

626. Add, Annotaiion : — Held, Nadan v. R., [19261 
A. C. 482. 

640a. If merely advisory.] — Applts. 

claimed to deduct from the income on which 
they had been assessed a sum paid to under- 


writers on an issue of preference shares on 
the ground that it was “ expenditure inciuTed 
for making profits in their business ** within 
Indian Income Tax Act, 1918. The collector 
of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Council : — Held : on a preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, s. 61, was merely advisory Sn not final, 
& the appeal to His Majesty in Council was, 
therefore, incompetent. — Tata Iron & Steel 
Co. V. Bombay Chief Revenue Authority 
(1923), L. R. 50 Ind. App. 212 ; 39 T. L. R. 
288, P. C. 

640b. Order of High Court — On appeal from 

application to district judge to file award.] — 

An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109* from a 
decree or final order of a High Ct. made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ct. 
The appeal is not precluded by sect. 104 (2) 
of the Code ; that provision applies only to 
an appellate order of a district judge whei*e 
the application has been made to a sub- 
ordinate judge. — Ramlal Hargopal v. Kis- 
HANCHAND (1923), L. R. 51 Ind. App. 72, P, C. 

640c. Probate suit.] - - Where competing 

applications under Probate & Administration 
Act, 1881, for the probate of different alleged 
wills of a testator have been heard by the 


PART IX. SECT. 8. SUB-SECT. 3. 

p i — .J — A judj^rnciit 

of the High Ct. ou the AppolJato Side, 
grantlDg probate to a portion, is a final 
decree, from which an uppotil lies to 
His M^esty in Council. — V kllasawmy 
SERVAI V. L. SlVATtAMAN SeRVAI (1926), 
1. L. R. 5 Ran. 119.--IND. 

t i. .1— Syed 

Khan Syed Erraiiim (1927). 
1. L. R. 0 Ihin. 169.— IND. 

t ii. .] — Where 

competing applications under Probate 
ac Administration Act, 1881, for pro- 
])ato of dilTerout alleged wills of a 
testator, have been heard by the 
district judge os a regular suit, an 
appeal from the decree or final onlcr 
passed ou appeal by the High Ct. lies 
to the Privy Council imder, & sui>ject 
to the requirements of, the Code of 
Civil Procedure, 1908, ss. 109, 110.— 
VKLLASAWIkfY SERVAI V. ^IVARAINAN 
8ervai (1929), I. L, R. 8 Ran. 179. — 
IND. 

ai. Frmn interlocutory judg- 

rnentd .] — Appeals on mutters inter- 
locutory In their nature sliould be 
allowed to bo pi-ofori-ed to His Majesty 
in Council only when their decision 
w ill practically put an end to the lit iga- 
tlon & finally docido the rights of the 

S artioH.— B hagwati Dayal v. Duan 
[hutvwar (1925), I. L. R. 48 All. 329. 
-IND. 

a ii. Not from High Court — 

Sitting in criminal appeal from Court of 
SessioThs .] — No appeal lies to tho Privy 
OouucU against a judgment of the High 
Ct. sitting In criminal appeal from a 
trial by the Ct. of Sessions. — Hema- 
YETUDDiN Ahmed v. Emperor (1930), 
I. L. R. 68 Calc. 344.— IND. 

639 ii. From order refusing to 

enrol legal praatUioner. ] — ^A u order of the 
High Ct. refusing to enrol a person as 
a legal practitioner under Legal 
Practitioners Acts, 1879, is not one 
from which the High Cit. has juris- 
diction to grant leave to appeal to the 
Privy Counoil. — Re Miss (1922), I. L. R. 
1 Pat. 690.— IND. 


— .] — Re An Advocate 
( 1929), I. L. R. 8 Ran. 40.— IND. 

b ii. ValuaUon of property com- 

pulsorily acQuireji,] — In appeals in- 
volving the valuation of property in 
India, the Judicial Committee will 
ofitortain an appeal imder Act XIX, 
1921, s. 2, as to the value of property 
compulsorily acquired only upon 
questions of principle, including errors 
in appreciating or applying the rules of 
evidence, or tbo judicial methods of 
weighing evidence. — N owroji Rus- 
TOMji \Vadia V. Bombay Govi:RisrMENT 
(1925), I. L. R. 49 Bom. 700.— IND. 

b iii. Not from decree affirming 

court helino — What amounts to.] — PJtfs. 
obtained a mtge. decree in the ct. of 
the subordinate judge, but their claim 
to interest pendenie Hie w^as disallowed. 
Diifte. appealed to the High Ct. while 
jdt fs. preferred a cross-appeal in respect 
‘to interest pendenie life. Defts. ’ appeal 
w'os dismissed while pltfs.* cross-appeal 
was allowed, the decree of tho High Ct. 
being In the following terms : “ The 
decree of the Ct. below be modified to 
this extent that interest at the bond 
i*ate shall run on the principal up to 
the expiry of the period of grace.” 
Defts. applied for leave to appeal to 
Ills Majesty in Council. The value of 
the subject-matter of the suit & the 
appeal was above ten thousand rupees : 
— Held : tho decree of the High Ct. 
was not one ” affirming tho decision 
of tho ct. immediately below ” wdthln 
Code of Civil Procedure, 1908, s. 110, 
& appets, were entitled as of right to 
appeal to His Majesty in Council. 
Further, the appeal could not bo 
limited to tho question of interest only, 
upon which point there was variation 
in the decree, but appete. were entitled 
to appeal from the entire decree. — 
THAKUR JaMUNA PRA8AD SiNGH V, 

Jagarnath Prasad Singh (1929), 
I. L. R. 9 Pat. 668.— IND. 

b iv. .] — Matters In 

dispute in a pending suit having been 
referred to orbn., an aw'ard was made 
to tho eifect that deft, should, within 
a time fixed, ^ve possession of a certain 
factory to pltf., Sc in default should 
pay pltf. lls. 13,000. Objections to 
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the award were made by deft, which 
were disallowed, & the award was 
ordered to bo fiJed. but as the time 
fixed for delivery of the factory had 
by then expired, tbo ct. considering It 
mmeccssarj" to inoorporato in its decree 
a direction relating to the dehvery of 
the factory, granted a decree to pltf. 
only for tho Its. 1 3,000. Deft, appealed 
to tho High Ct. & his appeal was 
accepted only to the extent that the 
decivo of the tiial ct, was modified te 
bring it into confonnity with the 
award. Deft, then applied for leave 
to appeal to His Majesty in Council : — 
Held: as the High Ct. had in sub- 
stance afflnned tbo decision of tho 
trial ct. the alteration made by It in 
the decree not being of a substantial 
nature, leave to appeal to His Majesty 
in Coimcil under Code of Civil I^o- 
cedure, s. 110, could not bo gianted. — 
Baxbi Lal V. Gopal Lal (1928), 
I. L. R. 10 Lab. 088.— IND. 

f i. .] — The question of 

law involved need not ho of general 
importance ; it la sufficient if there is 
a substantial question of law between 
tho parties. — Raghunatu Prabad 
Singh v. Partabgash Deputy Comrs. 
(1927), 64 L. R. Ind. App. 126.— IND. 

I ii. .3 — Dkuh Cloth & 

General Milia Co., Ltd. v. Delhi 
Income Tax Comrs. (1927), 54 L. R. 
Ind. App. 421.— IND. 

I iii. .] — JiATUURA, Kurmi 

V. Jagdeo Singh (1927), 1. L. R, 50 
All. 208.— IND. 

f iv. Order made without 

jurisdietion.] — Kish an Singh t>. The 
Kino Emperor (1928), L. R. 66 Ind. 
App. 390.~IND. 

i V. Matter of general import- 

ance.] — Held : a case was a fit one for 
appeal to the Privy Council, where the 
question in dispute was of general im- 
portance, as tne execution of docu- 
ments with on option of re-purcbase 
was very common Sc a considerable 
amount of litigation came before the 
cts. In connection therewith. — J ivan- 
GiRi Guru Chamelgiri v. Gajanan 
Naratan Patkar (1926), I. L. R. 60 
Bom. 763.— IND. 
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District judge as a regular suit, an appeal 
from the decree or final order passed on 
appeal by the High Ct. lies to the Privy 
Council under, & subject to the requirements 
of, the Code of Civil Procedure, 1908, ss. 109, 
110. — VELLASAWMY SeRVAI V. SiVARAMAN 
Servai (1929), 67 L. B. Ind. App. 96, P. C. 

e40d. Not on question of compensation for 

land compulsorily acquired.] — ^Act XIX. of 
1921 has not the effect of giving a right of 
appeal to the Privy Council from a decision 
of the High Ct. upon an appeal from an 
award of the Tribunal appointed under 
Calcutta Improvement Act, 1911, assessing 
compensation in respect of land acquired 
under the provisions of that Act.— Secre- 
tary OP State for India v. Hindusthan 
Co-operative 'Inscb, Society (1931), 68 
L. R. Ind. App. 269, P. C. 

641a. Ijligh Court of Bengal — Claim relating to 
cantonment land.] — Barrackpore Canton- 
ment Committee Secretary v. Satish 
Chandra Sen (1930), 47 T. L. R. 3, P. C. 

656a. Gold Coast— Native tribunal — Attitude of 
Judicial Committee to decision.] — The 

Native Jurisdiction Ordinance, 1883, of the 
Gold Coast provides by sect. 11 that the 
civil jurisdiction of a native tribunal shall 
extend to hearing & determining certain 


classes of suits, including all suits relating 
to the ownership or possession of lands held 
under native tenure & situated within its 
jurisdiction ; & by sect. 17 that when it 
appears to any ct. that a case brought before 
it is one cognisable by a native tribunal the 
ct. shall, unless satisfactory reasons to the 
contrary be shown, refer the parties thereto. 
A suit of the class mentioned above having 
been tried & decided by a native tribunal, 
the decision was reversed upon the evidence 
by the Provincial Comr., & his judgment was 
affirmed upon a further appe^ to the 
Supreme Ct. ; — Held : having regard to the 
provisions of the Ordinance the decision of a 
native tribunal in a matter of the above kind, 
being one peculiarly within its knowledge, if 
arrived at after a fair hearing & on relevant 
evidence, should not be disturbed without 
very clear proof that it was wrong, & in the 
present case there was no such proof. — 
Abakah Nthah V. Anguah Bbnnieh, [1931] 
A, C. 72 ; 100 L. J. P. C. 47 ; 144 L. T. 161, 
P. 0. 

662. Add, Annotation : — Refd. Nadan v, R., [1926] 
A. 0. 482. 

662a. Appeal from deportation order made by 

Administration of Western Samoa.] — Nelson 
V. B., [1928] W. N. 197, P. C. 


Part XIa. — Other Islands. 


712a. Lundy Island — Whether part of Great 
Britain.] — On a cliarge of an offence on 
Lundy Island against Coinage Act, 1870 
(c, 10), s. 6, the justices for the Bideford 
Division of Devon held that they had juris- 
diction & convicted the defendant, in spite 
of his contention that Lundy Island was not 
part of Great Bi’itain : — Held : there was 
evidence before the justices to suppoii; the 
conclusion that Lundy Island was part of 


Great Britain, & their decision must be 
affirmed. Semhle: if the justices had found 
the contrary, the ct. would have reversed 
their finding on the ground that there was no 
evidence to suppoit it. — Harman v. Bolt 
(1931), 47 T. L. R. 219; 75 Sol. Jo. 99, 
D. 0. 

712b. Ceylon—Validlty of Order in Council.] — 

Abeyeskkbra V, Jayatilake, No. 17a, ante. 


Part XII. — Irish Free State. 


713. Add, Citation : — 21 L. G, R. 419, C. A. 

714. For the paragraph in the original volume 
substitute the following paragraph : — 


— Transference of liabilities of British 
Government to Irish Free State.]— By agree- 
ments made in 1917, during the war with 


651 i. Sum bcliyiD appedlahlfi valv 4 i — 
When appeal lies.) — Maunu Ba. Than. 
V. Vmv DisnucT Council (1927), 
I. L. li, 0 Ran. 43.— IND. 


b1. Limitfilion of right to append — 
Letters Paient of Calcutta High Court 
0/1927. J — The new danse of the Lettera 
Patent of the Cahiutta HiKh Ct.. 
patiBcd 1927, takes away. In all aecoiid 
appeals decided by a single judge, 
\vlthout his giving a certlfioate that the 
case is a fit one for appeal, the right 
to go to the iTivy Council under the 
ordinary law, though the right of the 
Judicial Committee to give special 
leave is not of course affected. The 
new lAttters Patent cannot he applied 
to pending cases without taking away 
existmg rights of appeal. — S adar Au 
V; bAUMUi)i>iN (1928), I. L. R, 56 Calc. 
612. — IND. 


sp. Di’hirafle to a raid two appeals .] — 
it Is dei-ira }>le, that in some manner 
recourse to two ui>peal« to the iTivy 
(/Ouncil should be avoided ■where one 
is from a deereo of the High Ct. under 


sect. 98 (2) of the Code of Civil Pro- 
cedure & tlie other is from the decree 
in a LetU{r8 Patent Appeal varying 
the former doci*ee. — Jatoxdranath 
O ilANDJlURI Udaykumar Das(1931), 
1, L. 11. 58 Calc. 1281.— IND. 

PART IX. SECT. 8, SUB-SECT. 4. 

k (p. 503) i. Judges 

equally divided .] — ^Tho Ct. of Appeal 
OTanted lea%'’e to appeal to the Privy 
Council from a decimon of the Ct. of 
Appeal reversing an order for a new 
trial, the verdict of the jury being for 
more than £500, & the judges. Including 
the trial judge, being equally divided. 
— Them AIN v . Manawatee Drain auk 
Board, 119261 ,N. Z. L. R. 416.-~N.Z. 

sm. Irish Free State — Leave to appeal 
— When granted.] — Tho general prin- 
ciples governing applications for leave 
to appeal stated. — Hull v. M'Krnna, 
** FiiEEMAN's Journal ** v, Fcbnstrom 
& TRAJ<miBBKl, [10261 1. R- 402. — IR. 

■n. — .] — Leave to 


appeal refused. — O’Cailaohan e. 
O’Sullivan, [19261 I. R. 586. — IR. 

QlgQ 

716. 

io. nigh Court of Western Samoa — 
Criminal mailer — No public interest 
involved — Leave refused .] — Slipper v. 
Braisry (No. 2), [1931] N. Z. L. R. 
268.— N.Z, 


PART IX. SECT. 9. 

•p. ^iay of execution pending appeal 


•p. SU 

-What 


must he shown — Almity of 
plaitdiff to pay in event of reversal ,] — 
Georgia wnstruction Co., Ltd. & 
Bank of Toronto v. Pacific Great 
Eastern Rt. Co. (B. C.), [19291 4 
“ “ ~ y. W, R. 92.— CAN. 


D. L. R. 607 ; 3 W. 


PART XIL 

714 I. Irish Free State Constitxdion 
Act, 1922 (session 2) (c. 1) — Tr center- 
ence of assets of British Oovemment to 
Irish Free State.] — Held : a debt due 
to the Land Commiflsioa, although 
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VoL XVn.— Dependencies. Cases 714— 716a. 


Germany, it was agreed between the British 
Govt. & resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt, undertaking to reinstate 
the lines after the conclusion of the war. 
In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Constitution 
Act, 1922 (session 2) (c. 1 ), were passed. At the 
date of the passing of these Acts the contracts 
with the Govt, were still executory ; — Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt, 
to the Govt, of the Irish Free State. — ^A.-G. 
V. Great Southern & Western Ry. Co. 
OP Ireland, [1925] A. C. 764 ; 94 L. J. K. B. 
772 ; 133 L. T. 668 ; 41 T. L. R. 676 ; 69 
Sol. Jo. 744, H. L. ; revsg. S. C. sub nom. 
Great Southern & Western Ry. Co. op 
Ireland v. R., [1924] 2 K. B. 460, C. A. 

714a. Effect of on Judgments Extension 

Act, 1868 (c. 64).] — The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1), s. 1, & art. 73 of the Schedule thereto, 
& of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1). 
is that Judgments Extension Act, 1808, has, 
since I)ec. 6, 1922, ceased to apply to the 
Irish Free State. — ^Banpield v. Chester 
(1925), 94 L. J. K. B. 805 ; 133 L. T. 623 ; 
41 T. L. R. 503 ; 69 Sol. Jo. 692, C. A. 
.] — alao, No. 716. 


714b. Government of Ireland Act, 1920 (c. 67), 
s. 56 (6), Sched. VllI— Constitution of Irish 
Free State (Saorstat Eireann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78— Right of 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 
ment.] — WiGG V . A.-G. OF Irish Free State, 
[1927] A. C. 674; 96 L. J. P. 0. 88; 137 
L. T. 460 ; 43 T. L. R. 457. P. C. 

ArmotaiioTts: — Folld. Re Transferred Civil Servants (Ireland) 
Compensation. A. O. 242. Reid* Nix.on v. A.*G. 

(1930), 100 L. j. Ch. 70. 

714c. /S'.P. Re Transferred Civil Servants 
(Ireland) Compensation, [1929] A. C. 242 ; 
aid) nom. Re Irish Civil Servants, 98 L. J. 
P. 0. 39 ; 140 L. T. 254 ; svb nom» Rc 
Article X of Articles op Agreement for 
Treaty between Great Britain & Ire- 
land, 45 T. L. R. 67, P. C. 

Annotation : — Consd. Nixon r. A.-G., [1930] 1 CU. 560. 

715. After this case add “ See, also, cases in Part 
IX., Sect. 8, sub-sect. 4, ante, 

716. Add, Citations [192^] 1 K. B. 214; 93 
L. J. K. B. 331 ; 130 L. T. 269. 

Add. Annotations : — Folld. Banfleld v. Chester 
(1925), 94 L. J. K. B. 805. Refd. Perform- 
ing Right Society, Ltd. v, Bray U. I). 0., 
[1930] A. C. 377. 

716a. Summons i^lating to bequests to Irish 
parishes — Whether Attorney-General of Irish 
Free State proper defendant.] — Re Love, 
Naper V. B.^rlow, [1932] W. N. 17 ; 173 
L. T. Jo. 116 ; 73 L. Jo. 168. 


Notes on Canadian Constitutional Cases 

(Vol. XVII., p. 508). 

The cases referred to in the late Mr. Cameron’s volume therefore appear in their appropriate 
Note are digested in Vol. XVII., pp. 427-446, or sections & not as supplementary to the Notes in 
in other relevant Titles. Cases coming under this Vol. XVII., p. 508. 
head decided since the publication of the original 


IncTirred hi 1922, was an ** assist that 
had been transferred from the former 
Govt, of the TTnlted Kinifdom of Great 
Britain & Ireland the Govt, of the 
Irish Free State. — Re Maloney, [1926] 
I. R. 202.— IR. 

714 ii. Effect on jurisdiction of 

existing courts — Fending establishment 
of courts for Irish Fi’cr State.]— v. 
Wicklow Cocnty Court Judge, 
[1924] 2 I. R. 139.— IR. 

714 lii. Public Safety Act, 1027 

(c. 31) — Ordinary legislation.] — A.-G, v. 
M‘Bbidk, [1928] I. U. 45J.— IR. 

714 iv. Effect of on Fugitive 

Offenders Act, 1881.]— T/eW ; the 
FuidtiYe Offenders Act, 1881, con- 
tinues to bo of full force & effect in the 
Irish Free State by virtue of the pro- 
visions of Art. 73 of the Constitution, 
& it is not inconsistent with the pro- 
visions of the Constitution. — The 
State (Kennedy) v. Lm'uc, [1931] 
1. R. 39.— IR. 

714 b i. Oovemment of Ireland Act, 
1920 (c. 67), ss, 64, 65, Sched. VIII— 
Constitution of Irish Free State {Saorstat 
Eireann) Act, 1922 (No. 1 of 1922), 
Sctied. I, Art, 78 — Right of transferred 
civil sexvanta to compensatim on retire- 
ment in conaeguence of change of Govern- 
mcT^f.]— L onsdale v, A.-G., [1928] 
I. R. 36.— IR. 

714 b 11. .]— Cassidy 


V. A.-G, OF THE Irish Free State, 
[1930] I. R. 65.— IR. 

714 b Ui. -.]— Frra- 

GIBBON V. A.-G. OF THE IRISH I'REB 
State, [1930] I. R. 49.— IR. 

716 i. Liability to give security for 
costs — Resident in position of foreigner.] 
— Application on behalf of defts., 
resident in Northern Ireland that 
Itfs., who resided in the Irish Free 
tate, lulffht bo ordered to give security 
for costas on the ground that In the 
event of defts. obtaining Judgment, 
they would bo unable to have it 
extended in the Irish Free State, as 
Judgments Extensions Act, 1868, no 
longer applied to that country : — 
Held : pltfs. must give security for 
costs. — Oallan V. M^JEenna, [1929] 
N. I. 1.— IR. ^ 

St. Irish Free State {Agreement) 
Act, 1922 (c. iy— Effect on Companies 
Acts.) — On petition by a sharoboldcr 
for the compulsory winding up of a co. 
as an unregistered oo. : — TIetd : not- 
withstanding the provisions of the above 
act & of the Onlers thereunder, the 
Cob. Acts remain in full force until 
revoked or altered by a competent 
legislature, & the ots. of Southern 
Ireland had no Jurisdiotlon to make 
the order, — Re Portarlington Klkc- 
TRio Light & Power Co., Ltd., [1922] 
1 1. R. 100.— IR. 
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sw. Pou?er of Oireachtas.] — Within 
the whole area of the Irish Free State, 
the Oireachtas is a free & unfettered 
legislature, & there is nothing in the 
treaty, the constitution, or the statute 
ooniirming them, to limit the power of 
the Oireachtas to authorise the 
detention of untried persons. — R. 
(0’CoNNEi.L) V. Hare Park Camp 
(Military Governor), [1924] 2 I. R. 
104.— IR. 

BZ. Public Safety {Powers of 

Arrest <£• Detention) Temporary Act 
(/. F. S.\ 1924— infra vires.]— R. 
(O’OonneliJ V. Hare Park Camp 
(Military Governor), [1924] 2 I. R. 
104.— IR, 

sb. Duty of AUomey-Qeneral to 
represent the State,] — The A.-O. alone 
could be heard making any claim on 
behalf of the State or oonimunity of 
citizens of the Irish Free State under 
Art. 11 of the constitution. — ^Moore 
V. A. G., [1930] I. R. 471.— IR, 

so. Illegal arrest S removal from 
jurisdiction — Right to injunction.}— 
The provisions of this Art, 6 of the 
Constitution of the Irish Free State do 
not exclude Jurisdiction to grant an 
Injunction in an appropriate case, 
e.g., if It were sought to arrest a person 
Ulegally & remove him out of the Juris- 
diction before ho could apply for a 
^v^it of habeas corpus. — O ’Boyle & 
Rodgers v. A.-G. & General O’Duffy 
[1929] I. R. 558.— IR, 




VoL XVm. Cues 8a- 150a. 


DESCENT AND DISTRIBUTION. 

Ncmp.-— For the references to Itaw of 

Property Act, 1922 (c. 16), substitute refer- For cases decided under 1925 Act, see 

euces to Administration of Estates Act, 1925 new Part Ya., post. 

(c. ^), ss. 46-62. 

Part II. — Intestacy. 

8a. Contingent partial intestacy .] — Be McKee, Pcbuc Trustee v. McKee, No. 28Sb, post 


Part III. — Devolution of Real and Personal Estate. 

CiiaMons : — Delete “ O. A.” 1926.] — See, now, Administration of Dstates 

10. Alter this case add » Death alter Act, 1926 (c, 23), s. 9.” 


Part IV. — Descent of Real Estate 


17. For cross-reference before this case read 
fSiee Law of Property (Amendment) Act, 
1924 (c. 6), 8. 9, Sched. IX. (1), by which 
Inhoritance Act, 1833, remains in force for 
certain purposes.” 

74. Add, Annotation: — Refd. Be Price, [1928] 
Ch. 679. 

102a. = .] — Philpotts d. Philpotts v. 

James (1784), 3 Doug. K. B. 425 ; 99 E. R. 730. 

dnnotationB Re Sheppard, Sheppard v. Manning, 

[1897] 2 Ch. 67. Ezpld. Re Inman, Inman v, Inman, 
[1903] 1 Ch. 241, 

113a. Lease pur autre vie — ^To A. & his heirs — 
Heir special occupant.] — Phii.potts d. Pmu- 
POTTS V. James (1784), 3 Doug. K. B. 425 ; 
99 E. R. 730. 

Annoieilions : — Distd. Re Sheppard, Sheppard r. Manning, 
[1897] 2 Ch. 67. Cozild. Re Inman, Inman v. Inman, 
[1903] 1 Ch. 241. 

132a. — Rawlinson v. Montague 

(Duchess) (1710), 2 Vern. 667 ; 3 P. Wms. 
264, n. ; 23 E. R. 1035. 

Annotation Bearpark e, Hutchinson (1830), 7 

Bing. 178. 

133. After this case insert ** Liability to legacy 

duty.] — See Estate & Other Death Duties, 
VoL XXI., p. 68, No. 377.” 

133a. S, P. Lock v. Ixjck (1710), 2 Vem, 666 ; 23 
E. R. 1035. 

134a. Construction of ancient customary — 
Nepos.^n — W hitlock v. Whitlock (1924), 
40 T. L. R. 566, D. C. 

150a. Copyholds subject to custom of gavelkind — 
Enfranchisement by Law of Property Acts — 


Destruction of custom of gavelkind.] — T. 
died on Jan. 28, 1926, without issue & with- 
out having confirmed or republished his will 
which he had made on July 20, 1925. He 
was, before Jan. 1, 1920, when the Law of 
Property Act, 1925, came into operation, 
tenant of one undivided ninth share in cus- 
tomary tail special by descent in land formerly 
of copyhold tenure subject to the custom of 
gavelkind, but at that date by virtue of 
sect. 128 & Sched. 12, para. 1, sub-s. (a), of 
Law of Property Act, 1922 (c. 16), & sect. 202 
of the Law of Property Act, 1925 (c. 20), 
of fi’eehold tenure, the entirety of the land 
which then became vested by virtue of 
Part IV. of Sched. I. para. 1, sub-para. 4 
of Law of Property Act, 1926 (c. 20), in the 
Public Trustee, having subsequently become 
vested in trust^s appointed in his place upon 
the statutory trusts mentioned in sect. 35 
of Law of Property Act, 1925 (c. 20) : — 
Semble : in the absence of a statutory 
conversion of land into personal estate, the 
share of T. in the land on his death descended 
under the Inheritance Act to the heir at 
common law of the body of the last purchaser 
& not to the heir in gavelkind of the last 
purchaser ; the effect of the enfranchisement 
having been to destroy the gavelkind custom. 
—Be I^ICE, [1928] 1 Cb. 579 ; 97 L. J. Ch. 
423; 139L. T. 339. 

Annotations ; — Refd. Re Korapthorne. Cliarlos v, Kempthome 
(1929), 46 T. L. R. 15 ; Re Newman, Slater v. Newman, 
[19.30] 2 Ch. 409; Rc Thomaa’a Will Tni^, Powell v. 
Thomaa, [1930J 2 Ch. 67 Re Warren, Warren t\ Warren, 
(1932]'l Ch. 42. 


PART I. 

a i. Mewvinff of ** iegaUy represent ” 
it “ legal retiresentatims of ** — Ontario 
jyewlMiion of Estates Act, s. 36. J — Re 
HaoKbnzmb, 11927] 4 D. L. R. 823 ; 
61 O. Li, R. 230.— CAN. 

■a. Murderer — Not entitled to share 
in estate of ^ieiim.hr’Re Hbdaini 
927UD.L,B. 1137 ; [1927] 
.88; 38 B. O. R. 319.--CAN. 
fb. Marriage Ordinance, 1884, of 
Southern Nigeria, ss, 38, 39 — Co»- 
fitrttdion.]— M artins v. Fowles^ [19261 
A. 0. 746; 95 L. J. P. 0. 189; 133 
L. T. 582.— NIGERIA. 

PART IIL SECT. U 
•d, * Petfobrt *' — Local 


Estate, [1927] i 

2 w. w. R. r 


of TiUe Act, s, 84.] — M* Donnell t>. 
Stbnbon, [1921] 1 I. R. 80. — IR. 

b1. .] — Collins v, Collins, 

[1924] 1 I. R. 72.— IR. 


PART IV. SECT. 1. 

h i. .) — ^Maclean & Graham », 

Smith & Mackintosh, [19271 N. 109. 

— m. 

h fi. Who are.]— L ee v, Bbans- 

OOMBB (1926), 52 N. B. R. 239.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (a). 

Bk. Heir ofhalf-llood — Onus of proof,] 
— ^Where a party claims as one of the 
heirs of the half-blood of an Intestate, 
& in his bill professes to set out how 
his interest arises, it is necessary for 
him to negativo the fact of the intestate 
having obtained the land by g^ft or 
deviso from his ancestor ; or, If he did 
so obtain it, the claimant mnst show 
that he is of the blood of such ancestor. 
— Trton V. Peer (1867), 13 Gr. 311. — 
CAN. 


bJ. Effect of Dominion Land Titles 
Ad, 1894 (c, 28), s, 3.1— i2c Jenskn 
(ASo.h [19271 1 D. li. R. T6; [19261 
3 W. W. R. 737.— CAN. 


PART IV. SECT. 4, SUB-SECT. 2. 
h. Read now” 118a i.” 

k. Read now ** 118a 6.** 

l. Read now ** 118a iii.” 


J.8. 
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Cases 161— m 


English and Empire Digest Supplement. 


Part V. — Distribution of Personal Estate. 


161. Citation : — ^For “ Skin. 212 ** read ** Skin. 
218.’^ 

165. Add. Annotation : — Retd. Be McKee, Public 
Trustee v. McKee, [1931] 2 Oh. 146. 

165a. < Subject to Interest of posthumous child.] 

Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child. — Edwards t;. Freeman (1727), 2 
P. Wms. 435 ; 24 B. R. 803, L. 0. 

Ann-ciatimis : — FoUd. Wallis t). Hodson (1740), Barn. Ch. 
272. Refd. ViUar v. Giibey, [1007] A. C. 139. 

165b. -.] — J. W. died intestate in 1724, 

& left issue T. W, who died within a week 
after his father, & his wife enceinte, Sc on 
May 29 following pltf. was bom ; she is 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his lifetime. — Wallis v. Hodson (1740), 
2 Atk. 1 14 ; Barn. Ch. 272 ; 26 E. R. 472, L. C. 

Anftotatinna : — FoUd. Burnet v. Mann (1748), 1 Vcs. Sen. 
150 : Tliellusson i>. Woodford (1799), 4 Ves. 227. Refd. 
Theiiussofi V. Woodford (1806), 1 Bos. & P, N. 11. 357 ; 
Villar r. Giibey, [1907] A. C. 139. 

166c. -.] — A child en venire aa nu)re may 

take under the Statute of Distribution. — 
Theu-usson V. Woodford (1799), 4 Ve.s. 227 ; 
31 E. R. 117, L. C. ; affd. (1805), 1 Bos. & 
P. N. R. 357, n. L. 

Amwtations : — Refd. Blackburn v. Stfiblea (1814), 2 Ves. & 
B. 307 ; He Burrows, Clei?horn v. Burrows, [1895] 2 Ch. 
497 : He Wibner’s Trusts, Moore v. Wingliold, [1903] 1 
Ch. 874 ; Villar v. Oilbey, [1907] A. C. 139. 

SeCt noiOf Administration of Estates Act, 
1926 (c. 23), ss. 47 (1), 65 (2). 

170. Add. Annotation : — Dbtd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. 


170a. -.] — Serhble: the rule of public 

policy which prevents a sane murderer from 
taking an^ benefit under his victim’s will 
prevents him also from taking a distributive 
share under his victim’s intestacy. 

In the present case the murderer was 
insane, but if the point arose for decision, the 
views of Fry, L.J., in Cleaver v. Mutual 
Reserve Fund Life Association^ [1892] 1 Q, B. 
147, 157, 158, would probably prevail over 
those of Joyce, J., in In re HougMon, No. 170, 
& the peremptory provisions of Administra- 
tion of Estates Act, 1925 (c. 23), s. 46, would 
be read &: construed subject to the public 
policy rule.—Rc Pitts, Cox v. Kiibby, [1931] 
ICh. 646; 100 L. J. Ch. 284 ; 146 L. T. 116 ; 
47 T. L. R. 293. 

173. Add. Annotation: — Consd. Rf; Jones. Johnson 
V. A.-G., [1925] Ch. 340. 

180. Add. Annotation : — Refd. Re Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

181. Add. Annotation: — Consd. 22c Bo wer Williams, 
Exp. Trustee, [1927] 1 Ch. 441, 

187. Add. Annotation: — Consd. Be Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

282. Add. Annotation : — N.P. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 

234. In the cross-reference following this case for 
p. 148, No. 374,” read “ p. 374, No. 148.” 

239. For ‘‘ Mother, brothers & sisters — ^Mother 
takes half & brothers & sisters half — Subject to 
right of widow.] read Mother, brothers & 
sisters — Share moiety equally — Widow taking 
half.] 

256. Add. Annotation : — Consd. Re Merrall, 
Greener v. Merrall, [1924] 1 Ch. 45. 


PART V. SECT. 1. 

n i. Aa amended by 17 Oeo. 5, 

c. 35, a. 2 — Effect of.] — Re Shier, 
ante, not overruled, & the practice 
adopted einco that declHlon not altered, 
— Re Allison, [1927] 4 D. L. R. 729; 
61 O. L. U. 2(11.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

f 1. Provision made for widow — fjcaa 
than amount receivable on intestacy — 
What relief granted.] — The discretion 
conferred on the ct. in favour of the 
widow, who applies for relief under 
Married Women’s Relief Act Is restricted 
by implication to the portion of her 
deceased husband's estate which she 
would have received on an Intestacy. — 
McBratney V. McBratney (1919), 50 
S. C. R. 550 ; [19191 3 W. W. R. 1000 ; 
60 D. L, R. 132,— CAN. 

PART V. SECT. 3, SUB-SECT. 2. 

sk. Effect of charge.] — Ildd : the 
widow is not ontitled to any portion 
of the real estate In specie. — Cunnino- 
UAM V. OUNNINOnAM. [1920] 1 1. R. 119. 

— IR. 

si. S. P. Dunican V. Dunican, [1920] 
1 I. R. 212.— IR. 

PART V. SECT, 8, SUB-SECT. 8.— A, 

213 i. Covenant to aeeure payment of, 
sum of money — Satisfaction pro ianto. ] — 
F. on Ids marriaire executed a bond, 
whoroby, In the event of his death a 
the lifctiiuo of his wife, a sum of money 
was to be paid to two trustees in trust 
for his wife, F. predeceased his wife, 
inU^tate & without Issue ; — Held : the 
sum secured hy the bond was to bo ro- 
ffardecl, in the absence of evidence of 
any other intention, as satisfaction pro 


tanlo of the widow’s share of her bus- 
band’s estate. — Mathews v. Donegan 
Sc COOKK, [1925J 1 1. R 201.— IR. 

PART V. SECT. 4, SUB-SECT. 1. 

229 V, .1 — The words " child or 

children of a deceased brother or 
sister ” in Intestate Successions Act, 
R. S. A., 1922 (c. 143). s. 7 (2), mean 
issue in the fli’St greneration only, & do 
not include grrandohildren or more 
remote descendants. — Re Emblkt 
(A lta.), [1923] 1 W. W. R. 810.— CAN. 

a i. .] — field : such child 

not entitled In Saskatchewan to share 
in the estate of the father dying 
intestate Sc domiciled In Saskatchewan 
before the coming into force of Adoption 
of Children Act, 1922. — Bdunfcei. v. 
Buiinftel. [1926] 2 J). L. 11. 129 ; 
(19261 I W. W. R. 657 ; 20 Sask, L. R. 
407,— CAN. 

a H. ,] — The word ** child ” 

in a will made in Saskatchewan by 
testator domiciled therein, who died 
before the coining Into force of Adop- 
tion of Children Act. 1 922. held not to 
Inoludc an adopted child, even though 
under the law of the foreign state where 
the ohlld & its adopting parents w'cre 
domiciled Sc in which It was adopted 
the olfoct of the adoption was to 
entitle it to all the rights of a child 
of its adopting father born lii lawful 
wedlock. — Re Donald Estate. Bald- 
win V. Mooney, [1928] 4 D. L. R. 181 : 
[1928] 2 W. W. R. 636; affd., [1929] 2 
1). L. K. 244 ; 8. C, R. 30C; mthaetruent 
proceedings, [1928] 4. D. L. R. 771. — 
CAN. 

a UI. Child Wdfare Act—Riyhia 

of inheritance,]-- tJhila Welfare Act 
does not create a new canon for 6he 
construction of wills. Therefore, where 


the adopted daughter was the niece 
of the foster father’s wile & his will, 
after making provision for said adopted 
daughter by name, gave part of the 
residue of his estate to his Sc his wife’s 
next-of-kin, said daughter took under 
the residuary bequest as his wife’s 
niece Sc not as the testator's child. — 
Re SooTT Estate, [1928] 1 W, W. R. 
168.— CAN. 

PART V. SECT. 6. 

sp. Not widow of only brother pre- 
deccasino intestate.] — Re Hendehson, 
11926] 2 D. L. R. 536.— CAN. 

»t. Brothers A' idsters — Of infant 
dying after father wfto predece/taed 
groTuifather — Jnfaiii^a share in grand- 
father* a estate — DevoUUion of Estates 
Act, R. S. S., 1920 (c. 73), sa. 18, 23.]— 
Tie aEORQKT Estai’ES (Sask.), (1928] 
1 D. L. H. 230; [19271 3 W. W. R. 
769.— CAN. 

PART V. SECT. 7. 

249 il. .]— M. who 

was unmarried died intestate. Ho had 
one sister still living, Sc another sister 
who had predeceased him, left one sou 
living. One brother was still living. 
A second brother who had predeceased 
him loft three children ‘»till living. Sc 
a third brother (A.) who nad pre- 
docoasod him left nine children still 
living, Sc ft tenth ohlld (E.) w’ho bad 
predeceased M. left four children 
(grandchildren of M.) stUl living. On 
a iietltlon for directions : — Held: the 
one-fifth share of the estate to which 
the brother A. would have been entitled 
should 1)0 divided into ton parts, & one 
of the ton parts should bo divided 
equally amongst Edward's four 
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Part Va. — Distribution under Administration of Estates Act, 

1925. 


8ee Administration of Estates Act, 1925 
(c. 23), ss. 33 (4), 46-62. 

288a. Rights of surviving spouse — Interest on sum 
charged — Payable out of corpus of estate.] — 

Under Administration of Estates Act, 1926 
(c. 23), s. 46 (1) (1), interest becoming payable 
on the sum of £1,000, thereby charged on the 
estate of an intestate in favour of a surviving 
wife or husband is not a charge upon the 
income but upon the corpus of the estate. — 
Re Saunders, Public Trustee v. Saunders, 
[1929] 1 Ch. 674; 98 L. J. Ch. 303; 141 
L. T. 27 ; 45 T. L. R. 283. 

288b. • Contingent partial intestacy.] — Testator 

devised & bequeathed bis residuary estate 
upon trust for his widow for life, with re- 
mainder to such of his brothers & sisters as 
should survive her. The last of the brothers 
sisters died in the widow’s lifetime : — 
Held^ the widow’s estate would be entitled 
upon her death, as a result of the intestacy 
consequent upon the widow’s survival, to a 
sum of £1,000, with interest at the rate of 
5 per cent, per annum from the date of 
testator’s death, under Administration of 
Estates Act, 1925 (c. 26), s. 46, but the widow 
was not entitled to have the reversion 
expectant on her death sold & the proceeds 
of sale invested, in order that she might 
enjoy the interest on such investments during 
her life as part of testator’s estate devolving 
as upon an intestacy. — Re McKee, Public 
Trustee r. McKee, [1931] 2 Ch. 145 ; 100 
L. J. Ch. 325 ; 145 L. T. 605 ; 47 T. L. R. 
424 ; 75 Sol. Jo. 442, C. A. 

283c. Descent to heir — Estate of lunatic — ^No 
committee or trustee appointed.] — For six 


years before her death a lady was a certified 
patient at a mental home, &; without any 
testamentary capacity. She was not, how- 
ever, a lunatic so foimd by inquisition, & 
never had a committee or receiver. She died 
at the home on Feb. 1, 1029, a spinster & 
intestate, aged seventy-six : — Held : her real 
estate went to her heir-at-law under Adminis- 
tration of Estates Act, 1925 (c. 23), s. 61 (2), 
which exemption section, read with the defini- 
tion section, sect. 65 (1 ) (viii. ), was not confined 
to cases where a lunatic or defective had a 
committee or receiver . — JRe Gates, Gates v. 
Gates, [1930] 1 Ch. 199 ; 99 L. J. Oh. 161 ; 
142 L. T. 327. 

[. Estate tall— 1926 Act, s. 51 (3)— 

Application to notional settlement on In- 
testacy.] — In 1926 an infant S. inherited l^d 
as eldest son & heir of an intestate, subject 
to his mother’s right to dower. On Jan. 1, 
1926, the Settled Land Act, 1925 (c. 18), 
came into operation, & under sect. 1 (2) S. 
was Seated as deriving his title under the 
settlement deemed to have been made by the 
intestate, his mother’s right to dower being 
preserved by sect. 1 (3). On Oct. 8, 1930, 
S. died «an infant & unmarried : — Held : 
Administration of Estates Act, 1925 (c.^ 23), 
s. 51 (3), applies to the case of a notional 
settlement on intestacy, so that S.’s interest 
had become an entail ceased on his death 
as an unmarried infant. Consequently the 
estate went to S.’s younger brother as next 
heir of the intestate & not to S.’s mother 
imder Administration of Estates Act, 1925 
(c. 23), 8. 46 (1) (iv.).— Rc Taylor, Pullan 
V. Taylor, [1931] 2 Ch. 242 ; 100 L. J. Ch. 
374 ; 146 L. T. 417. 


Part VII. — Escheat and bona vacantia 


285. Add* Annotations: — Consd. A.-G. for Alberta 
V* A.-G. for Canada, [1928] A. C. 475. Refd. 
Toronto (City) Corpn. v* R,, [1932] A. C. 
98. 

292. Add* Annotations: — Consd. He O’llagau, 
O’Hagan v. Lloyd’s Bank, Ltd., [1932] 
W. N. 188. Refd. Be Deloitte, Griffiths v. 
Dcloitte, [1926] Ch. 66 ; Be Tong, Hilton 
V, Bradbury (1930), 144 L. T. 200. 

311. Add* Citations [1924] 2 Ch. 19 ; 93 

L. J. Ch. 483 ; 130 L. T. 800 ; 68 Sol. Jo. 
410. 

312. Add* Annotation: — Refd. Be Wells, Swin- 
burne-Hanham v* Howard (1932), 48 T. L. R. 
617. 


315. After this case add Land In Alberta panted 
by Crown.] — See Dependencies, No. 98b.” 

319. Add* Annotation : — Refd. Be Wells, Swin- 
bume-Hanham v* Howard (1932), 48 T. L, R, 
617. 

328. Add. Annotation : — Refd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 550. 

328a. Funds appointed — Appointor illegitimate — 
Death of appointee in lifetime of appointor. ] — 

Be Ladd, Henderson v* Porter, [1932] 2 
Ch. 219 ; 101 L. J. Ch. 392 ; 147 L. T. 433. 

329. Add. Annotation : — Refd. Be CuUum, Mercer 
v. Flood, [1924] 1 Ch. 640. 


children.— Ite McKay (1927), 39 

B. C. H. 51.— CAN. 

261 ili. .1 — Grani' 

Estate, Grant v. Morrison (B. C.). 
{1929J 3 W. W. R. 6i4; tl930j 1 
1). Ju n. 365 ; 41 B. 0. R. 511.— CAN, 

PART V. SECT. 8. 

h 1. Uncle dt chiMren of deceased 

unclea.]~~Re Kborsing Estatk, [19281 


1 D. L. R. 643 ; [1928] 1 W. W. R. 224. 
—CAN. 

PART V. SECT. 9. 

273 iv a. S* P* Re Jknsrn (Alta.), 
[19271 1 I>. L. R, 76 ; 11926] 3 W. W. B. 
737.— CAN. 

273 vl. Exception as to ancestral 

property.} — Held : the proviso to soot, 
126 ot Administration Act, R. S. B. C., 
1924, oxclndos, without quallfloatlon, 

8 


those who aro not of the blood of the 
ancestor, “ Ancestor,** within tho 
meaning of the sect, is the person from 
whom the estate In question Is derived. 
Ho need not bo a progenitor of the 
suooessor or Unoal ancestor so long as 
ho really preceded In the estate, & 
may be brother, aunt, uncle, nephew 
or cousin . — Re Parsualle Estate, 
Shaw v. Gox. [19301 1 W. W. R. 767 ; 
3 D. L. R. 438 ; 42 B. C. R. 413.— CAN. 



Cases 830— 887a. ENCLigH AND DtossT Supplement. 


880. After this case add ** Property in Alberta.] — 
See Dependencies, No. 98b.^* 

331. Add, Annotation : — ^Refd* Re Wells, Swin- 
bume-Hanham v, Howard (1932), 48 T. L. B. 
617. 

836a. .] — lunatic, at the date of her 

death in 1798, was entitled to certain funds in 
ct. representing the residuary estate of her 
father. In 1794 the master had reported 
that the lunatic had no heir-atdaw or next 
of kin. In 1798 A; 1801 the Crown made 
ex graHd grants of the funds to certain persons 
A; obtained an indemnity in respect of the 
grants. In 1926 a petition was presented 
by persons claiming to be the next of kin 
of the lunatic for the payment to them of 
the whole of her personal estate. The parties 
sought a determination of the following 
questions : (I) whether the petition was 


maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his, present Majesty or 
his nominees or grantees or was carried to 
the Consolidated Fund ; (2) whether the 

petition was barred by any Statute pf Limitar 
tions ; (3) whether m view of Petitions oU 
Bight Act, 1860 (o. 34), s. 5, suppliants could 
proceed without serving the petiuon upon the 
successors in title of the persons to whom the 
ex groMd grants had been made : — Held : the 
first question must be answered in favour 
of suppliants . — Re Mason, [1928] Ch. 386 ; 
97 L. J, Oh. 321 ; 139 L, T. 477 ; 44 T, L. B. 
226 ; affd., [1929] 1 Oh. 1, 0. A. 

Annotalion : — CoBOd. Re Blake* Re Minahan'g TetlUon of 
Right (1931). 100 L. J. Ch. 261. 

387a. •] — Re Mason, No. 336a, ante, 

Limitation of action . — See Limitation 

OF Actions, Nos. 1761a, 1761b, poet. 
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DISCOVERY, INSPECTION, AND INTERROGATORIES. 


Part II. — Discovery of Documents 


77a, as to damages.] — T^ete is no 

dilEerent principle applicable to an application 
for discovery of dociiments on an inquiry as 
to damages from that which prevails on an 
application for discovery where any other 
issue has to be tried between opposing 
parties. — British United Shoe Machinery 
Oo., Ltd. w, Lambert Howarth & Sons, 
Ltd. (1929), 46 E. P. O. 316. 

86. Add, Annotation : — N.P. Wakefield v. Board 
(1928), 46 R. P. 0. 261. 

87a. .] — ^Wakepiei 4 > Oo., Ltd. v. 

Board (Trading as J. P. Board Co.) 
(1928), 45 R. P. 0. 261. 

99. Add, Annotation : — As to (2) Apld. Cavendish 
V, Cavendish (1925), 42 T. L. R. 134. 

126. Add^ Annotation : — ^FoUd. Seddon v. Com- 
mercial Salt Co. (1924), 69 Sol. Jo. 169. 

127. Add, Annotation : — Overd. Seddon v. Com- 
mercial Balt Co., [1925] Ch. 187. 

127a. .] — ^By an underlease lands & works 

were demist to the first defts. for the term 
of twenty-one years less one day. The under- 
lease contained a covenant by these defts. 
that they would not assi^, transfer or part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, & that in case of the breach of such 
covenant it should be lawful for the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should absolutely 
determine. Pltf., the purchaser of the 
reversion on the underlease, brought an action 
to recover possession of the premises. By 
his statement of claim he alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
&/or the third defts. By their respective 


defences defts. traversed the allegations in 
the statement of claim. On a summons taken 
out by pltf. asking that the second defts. 
might be ordered to file a full & sufficient 
affidavit of documents, the judge, consider- 
ing himself bound by Potvia {Earl) v. Negua^ 
No. 127, made the order asked for : — Held : 
there was one issue only between pltf. & the 
three defts., namely, whether the under- 
lease, subject to which pltf. as he alleged 
derived his title to the possession of the 
land in question, was still subsisting or had 
been determined by the exercise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, &> the order made against 
the second defts. must be discharged. 
Powia {Earl) v. Negua, No. 127, overd , — 
Seddon v, Oommerciad Salt Co., Ltd., 
[1925] Ch. 187; 94 L. J. Ch. 225; 132 
L. T. 437 ; 69 Sol. Jo. 169, C. A. 

135. Add, Annotation : — Folld. Gale v, Denman 
Picture Houses, Ltd., [1930] 1 K, B. 588. 

162. Add, Annotation : — Generally^ Refd. Robinson 
V, South Australia State (No. 2), [1931] A. C. 
704. 

171. Add, Annotations : — to (2) Consd. Soviet 
Republics Union v, Belaiew (1925), 42 T. L. R. 
21. Refd. Duff Development Oo. r. Kelantan 
Government, [1924] A. C. 797, 

214a. .] — The ct. will not, save in very 

exceptional circumstances, order a deft, to 
produce documents in his possession before 
pltf. has delivered his statement of claim. — 
Gale v, Denman Picture Houses, Ltd., 
[1930] 1 K. B. 688 ; 99 L. J. K. B. 361 ; 143 
L. T. 31 ; 46 T. L. R. 282 ; 74 Sol. Jo, 187, 
0. A. 


PART I. SECT. 1. 

sa. WhHfter ex^periinents ordered — 
Not necesmry for proper determination 
o/ wfff/es.j—NiCHpm i;. T. T. C., [1928] 
2 D. L. R. 364 ; 34 Can, Ry. Cas. 252 ; 
62 O. L. 11. 124.’-CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

180 iv, .] — Bailie t>. Ingus & 

Co.. Ltd. & Jamison, [19201 N. 63,— 

IR. 

130 V, .1 — Deft. CO. Bonfrht pro- 
duction of a diary which had been kept 
by one of pltfs.' solrs.. & which, it was 
alleged, recorded an interview between 
8uoh soir. & a person other than pltfa. 
in the action, at which interview the 
preparation of a debenture was dis- 
cussed : — Held : the diary was the 
solrs.* property, & as they were not 
parties to the action, there was no 
power in the present proceedings to 
ordw production & inspection of their 
diary. — K eep Bros, v, Birch & Brad- 
shaw, [1928J N. Z, L. R. 360.— N.Z. 

I, — ,] — In action by an 

injured workman against three defts. 
claiming damages for InjurleB suffered 
through the breaking of the gear used 
in lifting, a heavy weight, '^ere dis- 
ooveiy had been ordered in favour of 
one deft, against another deft, cm a 
motion to review the order so mala 
Meld .* as in the event of the ot. holding 
that the accident was due to the gear 


used being defective there was still an 
issue between defts. In question, 
namely, as to which was responsible for 
the use of the gear, the stevedore or the 
shipowner, on the implied warranty 
that the gear supplied was effective 
there were oonsoquently rights to bo 
adjusted between defts., & the order 
for discovery was properly made. — 
Clarke v, Ellerman, Bucknall & 
Co» Ltd., [1930J N. Z. L. 11. 722.— 


sb. Miners* union — Defence filed 
raising guesiion whether defendants 
legal entity,}— A miners* union entered 
an appearance in an action, & by 
statement of defence raised the objec- 
tion that it vras not shown that deft, 
was a le^ entity capable of being 
sued ; — Held : deft, by so pleading 
must bo deemed, before the trial of the 
action, to be a corpn. for the purpose 
of the litigation, & so oompellable to 
make discovery. — C entre Star Min- 
ing Co., Ltd. V, Rossland Miners* 
Union (1902), 9 B. O. R. 190.— CAN. 


PART II. SECT. 4, SUB-SECT. 2. 

a. Ci/oWon;— For *‘[19081 S. 0. 
386 ** read “ [19091 S. O. 385.*» 


PART II. SECT. 4, SUBJECT. 8. 

il i. Discovery against infant ,} — 

Sagan v, Patan, [19311 3 W. W. R. 
772.— CAN, 


PART II. SECT. 4. SUB-SECT. 4.— A. 

182 1. Whether next friend may make 
affidavit,] — The ot. will not order a 
party to an action who la of tmsound 
mind, or his next friend or the Public 
Trust^eo administering such person *b 
estate under Mental Defectives Act, 
1911, B. 100 (ii), to make an affidavit 
of documents in compUanoe with an 
order for diacovery under Rule 161a: 
& Rule 167 a does not apply to i)eraons 
of unsound mind. — Tasker t?. Algar, 
[19281 N. Z. L. R. 629.— N.Z. 

PART 11. SECT. 5, SUB-SECT. 1. 

99, Not till issues defined,] — When 
it is neoeaaary, before an order for 
discovery can be made, that certain 
questions In the suit should first bo 
decided, the proper order to make is 
that the suit Bhould be set down for the 
settlement of the issues. The judge 
will then be in a position to decide which 
of the issues are neoessary to be deter- 
mined before the question of inspection 
or discovery can be decided. — Eagle 
Stab & British DomNiONS Insurance 
Co. V, DlNANATH (1922), I. L. R. 47 
Bom. 609.— IND. 

PART n. SECT. 6, SUB-SECT. 3. 

218 1. Not tili after defence delivered — 
Interlocutory judgment signed,] — After 
pltf. had signed interlocutory judgment 
against deft, in an action of tort, deft. 
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Cases S88— 487b. English and Empibi: 

23S. Add, Annotaiion: — Retd. Tocalemit v Bx.- 
A-Gun (1926), 44 R. P, C. 62. 

242. Add, Annotation : — Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

254a. Liberty to apply reserved.] — Poisson & 
Woods v, Robertson & Tdrvey (1902), 86 
L. T. 302 ; 60 W. R. 260 ; 46 Sol. Jo. 196, 
C. A. 

254b. Pursuant to undertaking on ln}unction.] — 
Farrow v. Smith (1916), Yearly Supreme 
Court Practice. 


Sect. 7.~-GR0UI!K)S FOR RESISTING. 

(Vol. XVIII., p. 71). 

For ** Sect. 3, sub-soct. 2, ante,** read Part 
III., sect. 9, post** 

279. Citationa : — For “ Birr. Prac. Cas. 1 ** read 
** Bttt. Prac. Gas. 18.” 

324. Add. Annotation : — Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

372, Add, Annotation : — Consd. Robinson v. South 
AustraUa State (No. 2), [1931] A. C. 704. 

378. Add, Annotation : — Retd. Minter v. Priest, 
[1930] A. C. 568. 

373a. .] — The City of Baroda, No 

874a, post, 

377. Add. Annotation: — Retd. Minter v. Priest 
[1930] A. C. 5.68. 

880. Add. Annotation: — As to (1) Consd. Redda- 
way Co., I.td. v. Hartley (1930), 48 R. P. C. 
10 . 


Digest Supplement. 

382. Add, Annotation: — Apld. Reddaway v. 

Hartley (1928), 72 Sol. Jo. 602. 

389. Add, Annotation: — As to (1) Apld* Chowood 
e. Lyall, [1929] 2 Oh. 406. 

894. Add, AnnotatioTia : — As to (2) Folld. Ilie 
Hopper No. 13, [1926] P.62. Apld. The City 
of Baroda (1026), 134 L. T. 676. Retd. Ankin 
V, London & North Eastern Ry. Co., [1930] 
1 K. B. 627. 

487a. Effect of rule.] — Reddaway (F.) & Co. v. 
Hartley (1928), 72 Sol. Jo. 602 ; 46 R. P. 0. 
432. 

437 b, — ^Before the hearing of the action, 

an application by pltfs. that deft, be 
ordered to make a further & better affidavit 
of documents, or in the alternative, that an 
order be made, under R. S. C., Ord. 31, 
r. 19a (3), was refused by the ma.ster, on the 
ground that such an order would be contrary 
to practice. Pltfs. appealed. It appeared 
from certain letters that had been disclosed 
that there were certain letters relative to the 
issues in the action, as well as other docu- 
ments, which had not been disclosed ; but it 
was contended on behalf of deft, that, since 
the coming into operation of the rule, it was 
no longer open to a pltf. in such a case to ask 
for a general further & better affidavit, but 
that he was confined to the remedy given to 
him by the rule. It was held by Romer, J., 
that the rule did give to persons objecting to 
an affidavit of documents certain rights 
which did not exist before the rule was 
framed ; but that it should not be read as 
interfering with the rights which were 
possessed before it came into force ; that it 


soxight to oxamino tho pltf. for dis- 
covery, the action being about to come 
on at the assizes for assessment of 
damaiircs. R. 489 states that the 
examination of pltf. by deft, may take 

S laoe at any time after snob deft, has 
oUvered his statement of defence : — 
Held -• deft, could not examine pltf. — 
Ashley v. Bbenton (1889), 13 P. R. 
98.~CAN. 

218 li. .] — Fonq Youno v. 

Shino Wah, [19281 3 D. L. R. 481 ; 
62 O. L. R. 370.— CAN. 

PART II. SECT. 5, SUBsSECT. 4. 

P j, .] — BbiTISH Colxtmbta 

Liquobs Co., Ltd. v, (Consolidated 
Exportebs Cortn., Ltd., [1930] 2 
W. W. R. 379 ; [1931 ] 1 D. L. R. 195 ; 
42 B. C. R. 481.— CAN. 

240 ii. .1 — In a case 

wherein it appears that deft, knows tho 
facts & pltf. does not, deft, should give 
discovery before pltf, delivers par- 
ticulars. In such a case where the 
order for particulars provided that 
they should be given oy pltf. after 
examination of deft, for discovery, the 
order also extended the time for 
delivery of the defence until after the 
delivery of tho particulars. — Alberta 
Wheat Pool v. Nahajowtcz, [1930] 
1 W. W. R. 483 ; 2 D. L. R. 759 ; 24 
Alta. L. R. 400 : affg., [1930] 1 D. L. R. 
344; [1929J3W.W. R. 673.— CAN. 

ff. Diacretitm of fudge.! — Bltoh v. 
SOLLOWAY Mills & Co., Ltd., [1930] 
2 W. W. R. 208 ; 4 D. L. R. 582 ; 43 
B. C. R. 531.— CAN. 

PART II. SECT, 6. 

255 U!. .] — Resp., a member 

of the Permanent Defence force of 
the Union & dischaiyed therefrom as 
medically unfit, applied for an order 
on applt. to furnish him with a true 
copy of the medical certificate issued 
under Act 27 of 1923, s. 54. He alleged 
he had sustained injuries in the dis- 
charge of Sc specially attributable to 


his duties, that he was entitled to 
receive compensation in manner pro- 
vided under tho sect., that he was 
desirous of bringing an action to obtain 
compensation Sc that It was imperative 
that a copy of the prescribed medical 
certificate referred to In sect. 54 should 
be disclosed to him before any legal 
steiis were taken to enable him to 
determine the form of relief to which 
be was entitled. A Provincial Dlv, 
having granted the application : — 
Held: as the real dispute between 
the parties was whether rcsp.'s ill- 
hoaltn was occasioned in the discharge 
of his official duties or not &. as it 
was only when tho cause of nls ill- 
health had been established in his 
favour as a fact, that the necessity for 
the inspection of the certificate znight 
arise, tho application was premature 
Sc should have been refused. — Union 
Government Minister of Defence 
tJ. Van Ztl, 11929] App. D. 131.— 
8» AE. 

258 i. Alleged partnership.! 

— Haknam Sinqh V. Kapoor Sinoh 
(1927), 39 B. C. R. 485.— CAN. 


PART II. SECT. 9, SUB-SECT. 4. 

p i. Pleadings dt proceedings '* 

in specified action ,! — Isitt & Ibitt v. 
Hammond & National Rebourobs 
Seo. Co. (1924), 34 B. O. R. 133.— 
CAN. 


PART II. SECT. 9, SUB-SECT. 5. 

869 V. .1— Reid v. Van- 

couver Tuo Boat Co., Ltd., [1928] 
2 D. L. R. 244 1 [1928] 1 W. W. R. 800 ; 
39 B. C. R. 479.— CAN. 


370 ill. .] — When in an affidavit 

of disoovory privilege is claimed in 
respect of any doonment or documents, 
such dooumeut or documents must bo 
specified individually In the schedule 
attached to tho affidavit of discovery, 
& not referred to as being include 
among others contained In a bundle* — 
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IlUSHBROOKE V. O’SULLIVAN & HIBER- 
NIAN Fire Insuranob Co., Ltd., [1926] 
1. 11.500; 59 I. L T. 161.— IR. 

870 iv. .] — Whore privilege Is 

claimed with respect to documents 
deponent is not required to describe 
the documents in such a manner as 
would disclose tho nature or parti- 
culars of such documents. A bundle 
of documents marked * A ’Sc numbering 

1 to 160. all of which documents were 
initialled by this deponent,” is a 
sufficient identification of the docu- 
ments. — C ampbell v Woods, Jrmir & 
The Canadian PRKfia (Alta.), [1926] 

2 D. L. R. 805 ; [1926] 2 W. W. R. 99. 
—CAN. 

PART II. SECT. 10. 

8851V. .]— Where deft. 

obtained an order for discovery, & In 
the affidavit of discovery it was sworn 
on behalf of pltf. that a document in his 
possession related sololy to pltf.’s case 
& did not support deft.*8 case. & the 
Supreme Ct. bad refused an application 
by deft, for inspection of the document : 
— Held: on the evidence there was no 
substantial ground upon which to base 
a conclusion that the statement in the 
affidavit was made erroneously or under 
a misoonoeption of tho character of the 
document, & the application was pro- 
perly refused. — Smith, etc. v. Sunday 
Times (1023), 31 C. L. H. 552.— AUS. 

888 i. Claim of privUege .] — 

Where an affidavit sets out positively Sc 
definitely that privilege is claimed for 
certain documents, on the ground that 
they arose out of negotiations carried 
OD ” without prejudice,” that state- 
ment cannot be oontradloted by 
affidavits or material from the other 
side ; but It can be attacked or 
Imputed only by some admission or 
qnalffioatlon coming from that side. — 
Black v. Ocean Accident Sc 
Guarantee Co. (Man.), [1026] 2 
D. L. It. 985 ; [19261 1 W. W R. 88.3.— 
CAN. 
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was apparent, from sources which might be 
referred to, that the deft, had in his possession 
other documents not disclosed In his affidavit. 
Deft, was ordered to file a further affidavit. 
Deft, appealed to the Ct. of Appeal, where 
the appeal was dismissed on the ground that 
the service of the notice was out of due time. 
Deft, filed a further affidavit, whereupon 
pltfs. applied for a further & better affidavit 
before Mauoham, J., who made an order 
under B. 8. 0., Ord. 81, r. 19a (8), ordering 
deft, to state by affidavit whether the par- 
ticular documents referred to by the judge, 
including any documents relating to dis- 
tribution by deft, of samples of belting & 
including other specific documents, had at 
any time been in deft.’s possession, & if not 
then in his possession, when he parted with 
them & what bad become thereof. Pltfs. 
appealed, by leave, to the Ct. of Appeal : — 
Meld : the appeal should be allowed with 
costs in any event ; E. S. C., Ord. 31, r. 19a (3), 
did not cut down the powers of the ct. as 
expressed in the case of Jonea v. Monte Video 
Oas Co., L. B. 6 Q. B. D. 666 ; the order of 
Bomeb, J., must be complied with ; it was 
an order which was intended to be based tipon 
Jojiea V. Monte Video Oaa Co., & there were 
materials which showed that a further 
affidavit was necessary ; & a further affidavit 
must be made by deft. — Redd away (P.) & 
Co., Ltd. v. Hartley (1930), 48 B. P. 0. 
10, C. A. 

440a. .] — Astra • National Productions* 

Ltd. V . Neo-Art Productions, Ltd., [1928] 
W. N. 218. 

442. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. R. 452. 

447. Add. Annotation: — Consd. Leon v. Casey 
(1032), 48 T. L. B. 452. 

449. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. K. 452. 

450. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. B, 452. 

451. Add. Annotation : — FoUd. Loon v. Casey 
(1932), 48 T. L. B. 462. 

451a. .] — By a policy in the form 

of a Lloyd’s policy of marine insurance under- 
writers insured certain goods & merchandise 
upon the steamship L, or other steamers or 
conveyances at A from Cairo to .Jaffa. The 
risks insured against included damage by 


fire, & the policy contained a warehouse to 
warehouse clause. The adventure consisted 
of a journey by land from Cairo to Alexandria 
Sc thence by sea on the steamship L. to 
Jaffa. In an action upon the policy the 
assured alleged that the goods had been 
damaged by fire in the course of transit by 
lorry from Cairo to Alexandria : — Held : 
upon a summons for directions an order was 
properly made that pltfs. should make an 
affidavit of ship’s papers, the policy being 
substantially one of marine insurance.—- 
Leon v. Casey, [1932] 2 K. B. 676; 101 
L. J. K. B. 578 ; 147 L. T. 166 ; 48 T. L. R. 
462 ; 37 Com. Cas. 330, C. A. 

452. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. R. 462. 

453. Add. Annotation: — ^Elxpld. Sc Dlstd. Leon 
V. Casey (1932), 48 T. L. B. 462. 

464. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. B. 452. 

455. Add. Annotation : — Refd. Leon v. Casey 
(1932), 48 T. L. R. 452. 

466. Add. CUationa .*—93 L. J. K. B. 169 ; 130 
L. T. 139 ; 16 Asp. M. L. C. 236. 

Add. Annotation : — Consd. Tjeon v. Casey 
(1932), 48 T. L. B. 452. 

457. Add. Annotation: — Expld. Leon v. Casey 
(1932), 48 T. L. B. 462. 

461. Add. Annotation : — Refd. Leon v. Casey 
(1932), 48 T. L. R. 452. 

4g2a. Effect of.] — Where in an action 

on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 
for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party Sc prevent him preparing his 
case ; on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred. — PfeCHERIES OsTBNDAISES 
(Soc. Anon.) v. Merchants’ Marine Insur- 
ance Co., [1928] 1 K. B. 750 ; 97 L. J. K. B. 
445 ; 138 L. T. 532 ; 44 T. L. R. 270 ; 72 
Sol. Jo. 102 ; 17 Asp. M. L. C. 404, C. A. 

Annotation': — Refd. The Cbannol Queen, [1928 J P. 157. 

468. After this case add “ For form of order for 
production of ship’s papers, see R. S. C. 
(No. 1), 1915, r. 11.” 


Part ill. — Production and Inspection. 

494* After this case add ** Receiver & manager 528a. Action on bill of exchange — Deed 

appointed by debenture-holders — Liability to giving time to principal debtor.] — ^Where 

produce .] — See Companies, No. 6007a, ante.” an action on bills of exchange was brought 


FART III. SECT. 3. 

•a. Cov/fUy cmirt .] — The county ct. 
has power to make an order for the 
production of documents apart from 
an examination for discovery. — 
McDonald V. Howie, (1931] 3 W. W. R. 
773 ; 40 Man. L. R, 302.— CAN. 

PART III. SECT. 4, SUB-SECT. 2. 

•b. HiffM to examine officers <Sf cm^ 
ployeee in any order .] — In the absence 
at least of special olroumstanoes, the 
right of pltf. to examine for dlsoovory 
the officer &. employees of a deft. oo. 
in whatever order he wishes will not be 
interfered wlth.--C 0 TB v. Canadian 


National Rt. Co., [1930] 1 W. W. B. 
691 ; 2 D. L. B. 999.— CAN. 

■ 0 . Solicitor acting as servant of co??i- 
pany .] — Where duties which can be, & 
iisually are, performed by an official, 
servant or agent of a co. are performed 
by a solr., the fact that he is a solr. does 
not render him immxmo from examina- 
tion for dlsoovory with respect to the 
transactions so performed. — Canary 

V . Vested Estates, Ltd,, [1930] 1 

W. W. R. 996 ; 3 D. L. R. 989 ; 43 
B. C. B. 1.— CAN, 

sd. Officer — Who is — Architect .] — 
Hyslop V . New Westminster Board 


OF School Trustees, [1930] 3 

W. W. R. 227 ; 4 D. L. B. 1030.— 

CAN. 

sm. Insurance adjuster .] — 

The adjuster who had been engaged 
by the fire insurance cos. to make the 
adjustment of pltf. lumber co.*s loss 
held not to have been under the cir- 
cumstanees of this ease, an officer 
of the Insurauoe oos. within rule 370o (1) 
providing for the examination for 
disoovery of one who has been an officer 
of a coren. — Kapoor Lumbeb Co.* 
Ltd. V , Canadian Nobthern Pacifio 
By. Co., [1932] 2 W. W. R. 417 ; 3 
D. L. R. 487.— CAN. 
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^aixist deft.» who pleaded that he was liable, 
if at all, aa a surety only : — Held : he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was suggested time 
had been given to the principal debtor, but 
to which deed the surety was no party. — 
Smith v. Winter (1888), 3 M. & W, 809 ; 6 
Dowl. 386 ; 1 Horn & H. 46 ; 7 L. J. Ex. 
79; 160 E. R. 1162. 

539, Add. Annotation : — Retd. Godman v. Times 
Publishing Oo., [1926] 2 K. B. 278. 

639a. Action for slander.] — D ay v , Tuckett 

(1846), 7 L. T. O. S. 234. 

544. Add. Annotation: — Aa to (2) Apld. Chowood 
V. Lyall, [1929] 2 Ch. 406. 

555a. .] — In an action of slander imputing 

to pltf . that he was the writer of a scandalous 
letter reflecting upon deft., the latter in one 
of his pleas set foAh the letter & justifled the 
words spoken : — Held : pltf. should inspect 
the letter \idth witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting. — Cubtis v. 
Curtis (1833), 3 Moo. & S. 819. 

575a. Applies to answers to interrogatories.] — I 
am of opinion that the word “ affidavits 
in r. 15 is wide enough to include an answer 
to interrogatories, & I cannot see why the 
meaning should be narrowed so as to exclude 
it (Denman, J.). — ^Moore v. Peachey, [1891] 
2 Q. B. 707 ; 65 L. T, 750 ; 39 W. R. 592 ; 
7 T. L. B. 748, D. C. 

588 Add. Annotation : — Refd. Minter v. Priest, 
[1930] A. G. 558. 


597a. .] — ^Where one ]prty has a document 

in bis posseseion in wnioh both parties have 
a commonintereBt,a8,for instance, a document 
containing the terms of the contract sued 
upon, the other party seeks inspection of 
such document, he is entitled to discovery 
at common law ^ independently of the 
. . . rules (Mathew, J.). — ^Brown v . IjIbll 
(1886), 16 Q. B. D, 229 ; 66 L. J. Q. B. 73 ; 
2 T. L. B. 4. 

614. After this case add : — 

In possession of director after 

appointment as receiver for debenture* 
holders.} — See Cobipanib8, Ko. 6067a, ante. 

640a. Broker’s book.] — B rowning v. Aylwin 

(1827), 7 B. A; 0. 204 ; 9 Dow. A; By. K. B. 
801 ; 6 L. J. O. S. K. B. 320 ; 108 E. B. 699. 

Annotationa Distd. Smith v. Winter (1838), 3 M. & W. 
309 ; Day v. Tuokott (1846), 10 J. P. Jo 858. Refd. 
Mutter V. Eastern & Midland Ry. (1888), 38 Ch. D. 92. 

650a. .] — ^Robs V. Laughton (1813), 1 

Ves. & B. 349 ; 86 B. R. 136, 

Annotaticna : — €onsd. GrifflUiB v. (hifllths (1843), 12 L. J. Ch. 
397 : Sizmnonds v. G. E. Ry. (1868), 3 Ch. App. 797 ; 
Re Hawkes, Ackerman v. Lockhart, [1898J 2 C^. 1 ; Re 
Rapid Road Transit Ck>., [1900] 1 C3i. 96. Refd. Bozou 
V. Bolland, Husband v. Bolland (1839), 4 My. Or. 354. 

661a. .] — Baker v . Henderson (1830), 

4 Sim. 27 ; 68 E. R. 11. 

AnnotatioTis : — Distd. Warbnrton v. Edge (1839), 9 Sim. 508. 
Reid. Re Hawkes, Ackerman v. Lockhart, [1898] 2 C3i. 1. 

663. Add, AnnoioHone : — ^Apld. Be Cameron’s 
Coalbrook, etc,, Ry. (1869), 25 Beav. 1. Refd. 
Lockett V. Cary (1864), 3 New Rep. 405 ; 
Fowler v. Fowler (1881), 20 W. R. 800 ; Be 
Hawkes, Ackerman p. Ijockhart, [1898] 2 Ch. 1. 


PART III. SECT. 4, SUB-SECT. 7, 

Deponent on application for aceu- 
rity for coats— Prodvciion of documents 
referred to in affidmnl.] — CoiJJSOE 
Brand Ci^oniKa Co., Ltd. v. Brown 
& Fitzpatrick, 119281 2 D. L. K. 502 ; 
[19281 1 W. W. K. 778 ; 23 Alta. L. R. 
363.— CAN. 

sf. Employee — Who is — Agent — 
Burden of proof.] — Where an order for 
the examination for discovery of an 
employee is sought under rule 234 & 
there Is a dispute as to whether the 
persons sought to be examined are in 
fact employees, the burden of proving 
the employment rests on the party 
asking for the examination. An agent 
is not an employee within the meaning 
of said rule. — Hoskins v. Minne- 
apolis Threshing Machine Co., 
[1930] 1 W. W. R. .369 ; 2 D. L. R. 
696 ; 24 Alta. L. R. 437.--CAN. 

PART III. SECT. 5, SUB-SECT, 1. 

626 ii. .] — Hamilton v. Street 

(1850), 1 Gr. 327.— CAN. 

525 iii. Documents supporting 

case — Or repeUing aefendanVs case.] — 
As a general rule pltf. in equity is 
entitled to a discovery, not only of that 
which constitutes his own title, but 
also of whatever Is material to repel 
the case set up by deft. : as a imrt 

of that discovery, to the production of 
such documents os are material for the 
same puniose. — L awlob v , Murchison 
(1852), 3 Gr. 553.— CAN. 

r 1. .] — ^In an action on a 

policy of Insurance against liability for 
damages, to recover the amount of a 
judgment which the insnred had paid 
He which had been recovered against 
them in an action in which the Tnsur- 
anoe co. had conducted the defence : — 
field : pltf 8. were entitled on dis- 
covery to know all that was done by 
the insurance co. in defending the 
actiou & to ftcii all papers Sc documents 
connected thcrewdth, & also wore on* 
titled to the bcnctlt of aU invosli^- 
tlons made, Sc opinions obtained, by the 
CO. — Williams v . London Guarantee 


& Accident Co., Ltd., [1925] 1 
W. W. R. 1023.— CAN. 

PART III. SECT. 6, SUB-SECT. 8, 

677 iii. .] — Bradbury v. Mop- 

FATT & Carman (1884). 1 Man. L. R. 
92.— CAN. 

683 i. Possession of agerU — Agency 
must he established — Pay -in slips in 
hands of banker.}— A bank, retaining 
pay-in slips which have accompanied 
payments into a customer's account, 
docs not hold them as the agent of 
the customer, who, consequently, will 
not be ordered in an action to which 
he is a party to produce them as docu- 
ments In hla possession or power. In 
such an action the ct. also declined 
to make any order relating to those 
documents under- Evidence Act, 1916. 
8. 89. — Lever v. Maguire, [1928] 
V. L, Tl. 262 ; [1928] Argus L. R. 169. 
— AUS. 

Bg. Documents not produced at first 
hearing — Official records needed to assist 
court — Leave granted to admit at later 
stage.] — ^Where a party has not pro- 
duced at the first hearing, as required 
by Ord. 13, r. 1, the documents In bis 
possession or power on which he relics, 
the leave of the et. under r. 2, admitting 
them at a later stage, should not 
ordinarily be refused if the documente 
are official records of undoubted 
authenticity which may assist the ct. 
to decide rightly the issues before It. 
— Gopika Raman Roy v. Atal Singh 
(1029), L. R. 56 Ind. App. 119.— IND. 

Bh. Documents volfuntarUy delivered 
to agent of AUomey-Oeneral.] — It 
appearing from the affidavits filed on 
an application by pltte. for an order 
that defte. file a further & better 
affidavit of documents, that the books 
& documents in quastiou had been 
voluntarily tiumed over to the duly 
authorised representative of the 
Attorney-General of British Columbia 
Sc that the documents were now in the 
solo possession & power of the repre- 
sentative, the application was refused. 
— maoKee V. isollowaV Mills & Co., 

8 


Ltd. (No. 2), [1931] 1 W. W. II. 624 ; 
2 D. L. R. 822 ; 44 B. O. R. 42.— CAN. 

PART III. SECT. 6, SUB-SECT. 6.— P. 

fj. Oenered rule.] — In the case of 

e ubJlc documents there is a common 
Lw right of inspoctiOH, but that right 
must necessarily be exercised within 
certain limits. The right ought to 
be n^stricted to those persons who 
can prove themselves to be interested, 
& there are documents which, for 
reasons of State, ought not to be 
disclosed. — Re Fitzgerald, [1925] 1 
I. R. 42.--IR. 

Bk Register of titles to land kept under 
Local Registration of Title {Ireland) 
Act, 1891 (c. 66).] — The above register 
is a public register. Sc the documents 
kept in the office for registration of 
titles are public documents. — Re Fitz- 
gerald, [1925] 1 I. R. 42.— m. 

PART III. SECT. 6. 

o i. May be dispensed uHth .] — 

The master has jurisdiction to provide, 
in an order for directions w'hfch calls 
for the production of documents, that 
** the service of a notice to produce 
such documents be dispensed with Sc 
that the service of a copy of this order 
upon the solrs. of the respective parties 
shall have the same effect as the 
service of a notice to produce.*’ — 
Royal Trust Co. v. Canadian Pacifio 
Ry. Co., [1926] 4 D. L. R. 772 ; [1925] 
3 W. W. R. 571.— can. 

PART III. SECT. 9, SUB-SECT. 1,— A. 

f I, — .... Letter dictated by solicitor— 
it reply thereto.] — Hetd : piivlJeged. — 
Mebohantb Bank v. Moffatt (1876), 
6 P. R. 848.— CAN. 

r 11. Notes of evidence taken 

during arbitraiion.] — neld: not privi- 
leged from discovery fe inspectioii In 
a subsequent action between the same 
parties.— Bajit Tamari Co-operative 
Dairy Oo. t. Nornen, [1928] N. B. 
L. R. 895.— N.aj. 

rfU. •: CoR/lned<o legal ctfeiserF— 
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714. Add* AnnotaUone: — As to (1) Dlstd. The City 
of Baroda (1926), 134 L. T. 676, FoUd. 
Ankin v, London & North Eastern By. 
Co., [1980] 1 K. B. 627, 0. A. As to (2) 
Expld. Bank of Biissian Trade, Ltd. v. 
British Screen Productions, Ltd., [1930] 2 
K. B. 90. 

736* Add* Annotation: — ^Apld. Minter v. Priest, 
[1929] 1 K. B. 655. 

740. Add* Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

743. Add* Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 665. 

754. Add* Annotation : — As to (2) Refd. Minter v. 
Priest, [1930] A. C. 558. 

757. Add. Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 656. 

759. Add. Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

763. Add. Annotaticni : — Apld. Minter v. Priest, 
[1929] 1 K. B. 056. 

805a. .] — Completed drafts of documents 

[settled by counsel] in support of an applica- 
tion for the fiat of the A.-G. to counterclaim 
for revocation of a patent are privileged 
documents, & defts. are not bound to produce 
them for izispection by pltfs. — Vigneron- 
Dahl (British & Colonial), Ltd. v. Pettit 
(1926), 69 Sol. Jo. 693 ; 42 B. P. C. 431. 

821. Add. Annotation : — Refd. Minter v. Priest, 
[1930] A. C. ,558. 

823. Add* Annotations : — As to (1) Apld. The City 
of Baroda (1926), 134 L. T. 576. Consd. 
Ankin v. I^ondon &: North Eastern By. Co., 
[1930] 1 K. B. 627. 

848a. .] — Ankin v. London & North 

Eastern By. C^o., No. 1209a, post. 

874a. ,] — Pltfs. claimed for short de- 

livery of certain parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts,’ steamship. 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band of 
thieves, Defts. had called for reports from 
the first, second, third, & fourth officers of 
the steamer, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 


of theft, which reports were in due course 
obtained through defts.* agents in China. 
Defts. claimed that these reports were 
privileged from discovery: — Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege fiom discovery for de- 
ponent’s documents. — The City of Baroda 
(1926), 134 L. T. 576 ; 70 Sol. Jo. 1044 ; 17 
Asp. M. L. C. 27. 

Annotation : — Generally, Bdd. Ankiti V. London & North 
Eastern Ry. Co., [1930J 1 K. B. 627. 

890. Add. Annotaiion : — Refd. Ankin v. London & 
North Eastern By. Co., [1930] 1 K. B. 527. 

891a. .] — In obedience to general instructions 

issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
foim supplied for the purpose, the master 
of one of the Authority’s ledgers reported 
the details of a collision with a sailing barge 
belonging to pltfs. The form was headed, 
** Confidential repoi’t for the information 
of the Authority's solr. ...” The report 
was sent to the master’s superior officers, 
who passed it on to the manager of the 
Authority’s insurance department, & he in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 
that the report must be produced : — Held : 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 
hands, it was made for the purpose of being 
put before the solrs. ; the report therefore 
complied with the tests laid down by 
Buckley, L.J., in Birmingham cfi? Midland 
Motor Omnihns Co. v. London & North 
Western Ry. Co.y No. 394, anfc, & was privi- 
leged from production. — The Hopper No. 13, 
[1925] P. 62 ; 94 L. J. P. 45 ; 132 L. T. 736 ; 
41 T. L. B. 189 ; 16 Asp. M. L. C. 473, D. C. 

Annotations: — Distd. The City of Baroda (1926), 134 L. T. 
57S. Refd. Aakin v. London & North Eastern Ry. Go., 
[1903] 1 K. B. 527. 

893. Add. Annotation : — Distd. Ankin v. London 
& North Eastern Ry. Co., 11930] 1 K. B. 527. 

904. Add. Annotation : — Refd. Ankin v. London & 
North Eastern Ry. Co., [1930] 1 K. B. 527. 


Patent acfcnt — Communications in re- 
spect of pending application for patent 
— Not pnmleged,] — McKercher v. 
VANConvER-Iow^ Shingle Co., Ltd. 
(B. C.), 11929J 4 D. L. 11. 231; 2 
W. W. R. 287.~CAN. 

Y Iv. SolicUor acting employee of 

party.] — De la Giroday v. McCap- 
FBRY. 11930] 2 W. W. R. 576.— CAN. 

PART in. SECT. 9, SUB-SECT. 1.— 
C. (a). 

6 1. — .] — Keep Bros. v. 

Birch & Bradshaw, [1928] N. Z. L. R. 
360,— N.Z. 

PART III. SECT. 9, SUB-SECT. 1.— 

0. (b). 

907 U. Letter included in — Not 

privUeged*] — Moffatt v. Hangar, 
[1923] N. Z. L. B. 448.— N.Z. 

PART III. SECT. 9, SUB-SECT. 1.— 

F. (a). 

856 i. No privilege — LUigadion not 
oon/emj>laIed, v. C. N. By. 

(Alta.), [19261 2 D. L. B. 372.— CAN, 

« I. — Report of local manager 

•—To head office of insurance cowmmwiv.I 
—Retd : privileged.— G rain Claims 
Bcbsau, Ltd. v. Canadian Subei’y 


Co. (Man.), [19271 4 D. L. R. 297 ; 
[1927] 2 W. W. B. 407.— CAN. 

PART III, SECT. 9. SUB-SECT. 1.— 
F. (b) ii. 

e i. fif. P. Stephenson v. E. D. & 
B. C. R. (Alta.), [1926] 2 D. L. R. 680.— 

CAN. 

e ii, — ^Where followine 

a railway accident in which personal 
injury or property damage Is incurred 
the railway co. obtains reports thereof 
from its emploYees for the use of its 
solr. a« material on which he may give 
it his professional advice & conduct its 
defence with respect to an action or 
actions which it anticipates will, in 
default of settlement bo brought 
against it as a result of the accident, 
said reports are privUeged from pro- 
duction oven though made before such 
an action has been actually brought or 
threatened, & although obtained, not 
solely for such use by the solr., but 
also tor the use of other officials of the 
CO. in determining, e.g.. what, If any, 
discipUne should be gdven the em- 
ployees in the accident. — ^Maygabd v. 
Canadian Pacific By, Co. (Alta.), 
[1929] 2 D. L. R, 953 ; 2 W. W. R. 27 ; 
b 0. H. a 288.— CAN. 

0 Hi. Reports of claims agent.] — 


Stephenson v. E. D. & B. C. R. 
(Alta.), [19261 2 D. L. R. 680.— CAN. 

f i, Report of investigator for 

insurance co.]— In an action by an 
ineuranco co. to recover from a person 
whose fidelity it had insured the 
amount paid by it under the bond : — 
Held : reports made to it by an in- 
vestigator whom it had instructed to 
investigate after the Insm’ed bad given 
notice of the loss were privUeged from 
production, since there was nothing to 
suggest any lack of good faith in tin? 
setting up of the claim & the aflidavit 
in support thereof satisfied the require- 
ments for such a eJaim In that it 
showed that the reports were obtained 
for the (iO,*s soJr. as material on which 
his advice should be ta,kcn v^ith respect 
to an anticipated action. — G illespiE' 
Grain Co., Ltd. & Grain iNscutANCK 
& Guarantee Co. v. Wacowich, 
[1932] I W. W. K. 916 ; 3 D. L. R. 
255.— CAN. 

896 li. .] — Laurbnbon V. Wel- 
lington City Corpn., [1927] N. 2. 
L. R. 610.— N.Z. 


PART III. SECT. 9, SUB-SECT. 1,— 
F. (0). 

. CHtaiion.— For “[1908] 8. C. 
335 “ read “ [1909] S. C, 336.” 
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Cases 905— 1209a. English and Empire Digest Supplement. 


905. Add. Annotation : — Retd. The Hopper No. 13, 
92 5] P. 52. 

926. Add. Annotation : — ^Refd.- Bradstreets British, 
Ltd. V. MitcheU (1932), 48 T. L. R. 670. 

933. Add. Annotation: — Consd. Minter v. Priest, 
[1930] A. C. 658. 

941. Add. Annotation: — Refd. Minter v. Priest, 
[1929] IK. B. 655. 

1039a. .] — Greenwood v, Rothwell 

(1844), 7 Beav. 291 ; 13 L. J. Oh. 226 ; 2 
L. T. O. S. 496 ; 49 B. R. 1077. 

1087a. Deed pleaded.] — ^Pbnabth Harbour, 

Dock & Ry. Co. v. Cardiff Waterworks 
Co (1860), 7 0. B. N. S. 816 ; 29 L. J. 0. P. 
230 ; 1 L. T. 661 ; 6 Jur. N. S. 942 ; 8 W. R. 
216 ; 141 B. R. 1036. 

Annotaiimi : — Consd. Price v. Harrison (1860), 8 C. B. N. S. 
617. 

1090a. S. P. A.-G. of Prince of Wales v. Lambe 
(1848), 11 Beav. 213 ; 17 L. J. Ch. 154 ; 10 
L. T. O. S. 498 ; 12 Jur. 386 ; 60 B. R. 798. 

1144. Add. Citation : — 1 Leach, 300, n. 

Add. Annotation : — Reid. R. v. Blworthy 
(1807), 37 L. J. M. C. 3. 

1197. Add. Annotation: — Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

1198. Add, Annotation : — Refd. Waterhouse v. 
Barker (1924), 132 L. T, 15. 

1202. Add. Annotation: — Consd. Robinson v. 
South Australia State (No. 2), [1931] A. C. 
704. 


1209a. -.] — (1) In an action to recover 

damages for personal injury incurred in an 
accident on defts.* railway, an order having 
been made for discovery of documents, defts. 
in an affidavit stated that they had in their 
possession a copy of a report made by them 
to the Ministry of Transport under Regula- 
tion of Railways Act, 1871 (c. 78), s. 6. They 
objected to produce this document on the 
ground that it was a copy of a confidential 
document made in discharge of their duty to 
the Crown & that it was privileged inasmucli 
as it could not be disclosed without injury 
to the public interest. The deponent also 
roduced & verified a copy of a letter written 
y him to the Minister of Transport, & the 
reply thereto of the Minister to the effect 
that reports made in pursuance of sect. 6 
of the Act aforesaid were furnished for his 
own information & guidance & that it was 
his practice in the public interest to decline 
anv request to inspect these reports or to 
obtain copies of them ; — Held : it was the 
practice of the ct. to accept the statement 
of a Minister of the Crown upon the question 
whether production of a document would bo 
contrary to the public interest ; & conse- 
quently the document in question was privi- 
leged from production. 

(2) Privilege was also claimed for other 
documents on the ground that they were 
“ confidential communications at the instance 
& request & for the use of defts. ^ solr. between 
the officials of the deft. co. & between those 


PART III. SECT. 9, SUB-SECT. 1.— H. 

924 i. Privileged — Communication 
with view to comjjromise — Copy not 
retained by solicitor. 1 — Held : altbough 
the occasion on which the document 
was >vritten was not privileged, the 
document, owing to ita nature & effect, 
was prlvflcgod from production. — 
VIOFFAITH. Hangak, [1923] N. Z. L. R. 
148.— N.Z. 

924 ii, Sti%ntlaiion in 

event of failure to agree.] — Negr)tiatJons 
carried on without prejudice,” & 
with a view to the settlement of an 
action. Sc all letters & communications 
arising out of such negotlationa, are 
privileged from production. — B lack 
V Ocean Accident & Guarantee Co. 
(Man.). [1926) 2 D. L. It. 985 ; [192CJ 
1 W. W. It. 883.— CAN. 

PART III. SECT. 9, SUB-SECT. 2.-~A. 

b i, Adjuster's report to fire 

insurance comjjany.] — In an action on 
a ffre-insuranoe policy held that a 
coniideutial report made hy an adjuster 
to doft. was protected from inspection 
by pltf., whore It was objected In 
deft.’s affidavit on production, that the 
rei>ort rclatcjd solely to the case of 
doft. & not to tliat of pltf. & did not 
tend to support the latter. — L itwin 

V. Great American Insurance Co., 
[1932] 2 W. W. H. 472 ; 4 D. L. R. 195. 
—CAN. 

PART III. SECT. 9, SUB-SECT. 4. 

1116 Ii. .J — Sydnev Ciieesf & 

Butter Factory Assocn. v. Brower 
(1900). 19 P. R. 152.— CAN. 

sh. Servant.] — A servant cannot bo 
compelled to produce the documents of 
iiis master where the suit or proceeding 
is one to which the master is not a 
party &. It is not shown that he has 
given authority for their production, 
even though the master is outalde the 
jurisdiction of the ct. — Chapman & 
Sons v. Stoddart & Co,, [19301 3 

W. W. R. 171 ; 4 1). L. R. 1013.— CAN. 

PART HI. SECT. 9. SUB-SECT. 6. 

11321. Objection cUlachcs to production 


not discovery.] — Mills v. Mercer Co., 
Ltd, (1893). 15 P. R.27C.— CAN. 


1136 i. Discovery tending to in- 
criminate — Not enforced.] — -Where a 
poreon who has been requirtid to make 
an affidavit of documents refuses to 
produce certain documents on the 
ground that they are privileged because 
they may criminate him or, where ho 
msikcs the affidavit as an officer of a co., 
may criminate the co., & after inspec- 
tion thereof the judge finds that the 
documents may bo criminating to him 
or the CO., their production cannot bo 
compellod, where such ground of 
privilege is not taken away by statute 
or by a rule having the force of a 
statute. There is no such statute or 
rule in force in Alberta. — Webster & 
Kirkness V. Solloway Mills & Co., 
Ltd. (No. 2), [1931] 1 D. h. R. 831 ; 
[ID-OO] 3 W. W. R. 445 ; 25 Alta. h. U. 
8 ; affg., [1930] 3 W. W. R. 381.— CAN. 


1136 ii. — .]— The fact that 

the par^ against whom the inspection 
is souglTt has already been prosecuted 
& there is no probability of any further 
prosecution does not deprive him of the 
privilege, where, at any rate, the judge 
Is not prepared to say that there is 
i*eally no possibility of any prosecution 
by any one 6c that, therefore, the docu- 
ments have lost the criminating 
tendency which they otherwise would 
have. — Lockett v. Solloway Mili.s 
& Co., Ltd. (No. 2), [1931] 3 W. W. It, 
389.— CAN. 


b i. Not taken awery by Alberta 

ErddemM Act, R. S. A.. 1922 (c. 87), 
BS . 3. 7.1— Campbell®. Woods, Irmje. 
& The Canadian Press (Alta.), [1926] 
2 D. L. R. 805 ; I1920J 2 W. W. R. 
99.— CAN. 


sj. Waiver of objection — Propriety of 
production cannot be raised on appeal .] — 
On the trial of an action for convoi’slon 
deft. CO. refused at first to produce its 
books, its ground being that their 
production might tend to criminate 
the CO. The trial judge ruled that 
iiulesa they were produced ho would 
strike out the statement of defence. 
Thereupon deft.’s counsel produced 

10 


them & evidence founded on tlmm was 
taken, 6c judgment given for pltf. : — 
Held : HO electing ilic objection was 

in effect withdrawn & the question 
whotiier the co. liad been imiu'operly 
compelled to produce the books could 
not be raised on an appeal from the 
judgment. — L ockeit r. Solloway 
Mills & (Jo., Ltd., [1932] 1 W. W. R. 
886; 3 D. L. R. 600; affg., [1931] 3 
W. W. R. 302.— CAN. 

PART III. SECT. 9, SUB-SECT. 8. 

f i. .] — Hellet V. Rocrrii 

Atrican Railways & Harbours 
(1927), 48 N. L. R. 66.— S. AF. 

jj j, — jn an action for 

damages for personal injuries sustained 
In 1928 in a motor car coUlsJon, de- 
fender averred that certain knee 
injuries which pursuer ascribed to the 
colliBion were duo to gunshot woimds 
received by pursuer during war service, 
& ho craved a diligence ff)r lecovery of 
the medical history sheets 6c other 
military records applicable to pm*euer. 
Tho War Dei>t. objected to produce 
those documents ; — Held : while tho 
ct. has power to order production of 
documents in the custody of a public 
dept., oven though the dept, pleaded 
public interest as a ground for refusing 
to produce them, the documents heix^ 
in question did not appear to ho of 
such material value to the case as to 
warrant an order for their production. 
— Capitiky V. Inverclyde (Lord), 
[1930] S. C. 702.— SCOT. 

o. Citation For “[1908] S. C. 
335 “ read “ [1909] S. C. 335.” 

•k. PiLblicaiion against public policy 
— Objection by Attomcfu-General .] — 
Where, in an action to whlclj a State is 
u pai-ty, the State objects to produce 
for inspection documents which are in 
fact State papers, a statement by the 
A.-G. for that State, tliat their pro- 
duction for inspection would be pre- 
judicial to the public Interests, is con- 
clusive 6c an answer to an applicat ion 
for an order for Inspection. — Griffin 
V. State of South Australia (1926), 
36 C. L. 11. 378.— AUS. 



Vol. XVm.— Discoveiy. Cases 1209a— 1816a, 


officialB & third persons after this action was 
threatened or anticipated for the purpose of 
obtaining for & furnishing to the defts.’ 
solr. evidence & information as to the 
evidence which will be obtained & otherwise 
for the use of the sAid solr, to enable him to 
defend this action & to advise defts.*’ : — Held: 
these documents were also privileged. — 
Ankin V, London & North Eastern By. 
Co., [1930] 1 K. B. 627 ; 99 L. J. K. B. 293 ; 
142 L. T. 368 ; 46 T. L. R. 172 ; 74 Sol. Jo. 
26, 0. A. 

1210. Add. Annotation : — ^Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C, 704. 
1212. Add. Annotation : — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

1218. Add. Annotation : — Consd. Robinson v. 
South Australia State (No. 2), [1931] A. C. 
704. 


1218. Add. Annotations : — Consd. Isaacs v. Cook, 
[1926] 2 K. B. 391; Ankin v. London & 
North Eastern Ry. Co., [1930] 1 K, B. 627. 
Refd. Robinson v. South Australia State 
(No. 2), [1931] A. C. 704. 

1228. Add. Annotation : — As to (2) Refd. Brown v. 
Dagenham Urban District Council, [1929] 1 
K. B. 737. 

1223a. Report of railway company to Ministry of 
Transport — Under Regulation of Railways 
Act, 1871 (c. 78), s. 6.] — ^Ankin v. London 
&; North Eastern Ry. Co., No. 1209a, 
ante. 

1288a. .]— Akt. pOb Autogbnb Aluminium 

SCHWBISSUNQ V. LONDON ALUMINIUM Co., 
TjTD. (No. 2) (1921), 38 R. P. C. 361. 

1309. Add. Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 


Part IV. — Interrogatories. 


1314. Add. Annotation: — As to (1) Consd. Suther- 
land V. British Dominions Land Settlmt. 
Corpn., [1926] Ch. 746. 

1316a. By whom settled.] — On application being 
made by motion in an action in regard 
to reserved costs of interrogatories delivered, 
the question arose as to the persons to settle 


them ; — Held : it was no part of the business 
of the judge in chambers nor the master. 
They had to see that they were neither 
oppressive nor irrelevant. The duty of 
settling was on the party who drew them. — 
“ Practice Note (1930), 169 L. T. Jo. 123 ; 
[1930] W. N. 24. 


part hi. sect. 12 . 

o i. .] — Tho party who haa 

obtained au order for production of 
docximonts may insist on obedience to 
that part of the order which requires 
tho documents produced to bo 
dopositod with the prothonotary. — 
Bloomfield v. Monarch, etc., Co. 
(No. 1), ri927J 1 W. \V. H. 140 : affd.. 
[19273 3 D. L. R. 33.5 ; [1927] 2 W. W. R. 
196 ; 36 Mon. L. R. G03.— CAN. 

sa. Purpose — Crimimil trial in 
3 )roffres 8 — Making copies available for 
civil trial.] — ^AVheii the cnminal trial 
of defts. now in prog'i'css is (ioinpletod, 
it is at present entirely uncertain what 
will become of tho books & docuinont.s 
in cjuestioTi. They may be handed 
over to defts. if they are acquitted, & 
thereupon removed out of the juris- 
diction, or, if retained by the Crown, 
it may become necessary to remove 
them out of Ontario in connection 
with criminal prosecutions in other 
I'rovinces of Canada. It is therefore 
proper that an order should be made 
under rule 3.50, not for discovery, but 
so that oertliied copies of those docu- 
ments papers may be available as 
evidonoo at the trial of this action. — 
Walker v. Solloway Mills & Co., 
[1931] 4 D. L. R. 290 ; O. R. 600.*- 
CAN. 

PART HI. SECT. 15. 

1311 ila. .]-~Ord. 31, r. 14, 

sub-r. (2), of the South Australian 
Rides of Court — which, like R. S. C., 
Ord. 31, r. 19 a, snb-r. (2), of the 
EuKlish rules, provides that whore on 
an application for an order for Inspoo- 
lion privilege is claiincd for any docu- 
ment, it shall be lawful for tho ct. or a 
judge to inspect it for tho purpose of 
deciding as to tho validity of tho claim, 
applies where privilege is claimed for 
an official document on tho ground 
that its disclosure would bo contrary 
to the interests of tho public, even 
t.hougb tho claim is supported by a 
statement to that effect by tho 
Minister rosponslblo, Tho ot. has 
always had in reserve tho power to 
inquure into the nature of the document 
for which protection Is so sought, & 
to require sonic Indication of the iujury 


which would result from its pro- 
duction. When a State, being a party 
to litigation & boimd to give discovery, 
claims prlvilc^ for documents upon 
tho ground aoove stated, tho claim 
should be made tmdor oath by a 
responsible Minister whose mind has 
been directed to the material question. 
A claim to TirotecUon in the case of 
documents relating to the trading, 
coinmercial or contractual oidlviUcs 
of a State can rarely be sustained, 
especially in time of peace. That 
documonts would prejudice tho case 
of the State in tho litigation, or assist 
tho other iiarty, is a compeUiug reason 
for their production only to bo over- 
bojTio by tbo gravest reasons of Stal-o 
policy or sccmlty. Applt. brought au 
action in the Supreme Ct. of South 
Australia against resp. State claiming 
damages for alleged negligence in tlie 
cam of wheat placed in the control of 
the St.atc under Wheat Harvest Acts, 
1915-17. Upon an order for dis- 
covery tbo mspondent State, by an 
affidavit made by a civil servant, 
claimed privilege in respect of 1,892 
documents tied In three bundles, & 
stated to bo. State documonts, com- 
prising communications between 
ofiioers administering tho department 
concerned ; there was exhibited to the 
affidavit a mlnuto by the rospousiblo 
Minister stating (inter alia) that dis- 
closure of the documents would be 
contrary to the interests of tho State 
& of tho pubUo : — Held : the minute 
was inadequate to support the claim of 
privilege, as it was too vaguo in tho 
circumstanoes of tho case, & was not a 
statement on oath showing that tho 
Minister had himself oonsldored each 
of tho documents, or indicating tho 
nature of the suggested injury to tho 
interests of tho puolio ; &; the Supreme J 
Court should exercise its power under | 
Ord. 31, r. 14, sub-r. (2), to inspect 
tho documents, that course beiug less 
likely Id cause delay than an order for 
a further and better affidavit of docu- 
ments. — Robinson v. South Aus- 
tralia State (No. 2), [19311 A. O. 
704 ; 100 L. J. P. C. 183 ; 145 L. T. 
408; 47 T. L. R. 451; 75 Sol. Jo. 
458. P. 0.— AUS. 


1311 V. — Where a claim of 

privilege is made In an afindavit on 
production of documents, it Is not 
necessary that it should first be made 
to appear that the claim of privilegt) 
is improper before the Judge can direct 
the production for his Inspection under 
rule 372 (2) of the documents for which 
privilege is claimed. — ^Webster v. 
Solloway Mills & Co., Ltd., |1931] 
1 D. L. R. 749 ; [1930] 2 W. W. R. 
514 ; 24 Alta. L. R. 632.— CAN. 

PART IV. SECT. 1. 

1314 vli. .1— With respect to the 

scope of an examination for discovery, 
the practice is now settled In favour 
of a full examination “ touching tho 
matters in question in the action,** & 
is not confined to matters respecting 
which discovery might have been 
sought under the old Chancery practice 
in Kiiglaod. — Harvie i>. Canadian 
Pacific Rt. Co. & Hurst Enoinekr- 
ING & Construction Co., Ltd., [1928] 

1 D. L. R.C96; [1928] 1 W. W. R. 187; 
22 Sask. L. R. 361.— CAN. 

ri. .1 — Under r. 328 a 

foreign pltf , has not a primd facie right 
to be examined for discovery at nis 
place of residence. The place & manner 
of his examination are matters to bo 
j determined by the ct., having i*egard 
! to what Is ** Just & convenient.** — 
Sweeny t>. Manufacturers Holding 
Corpn., [1924] 2 D. L. R. 296 ; 54 
O. L. R. 250.— CAN. 

r ii. Temporary absence — 

Rulec 270, 272, 275.1 — Abramson v. 
United States Fire Insurance Co., 
[19271 1 D. L. R. 834 ; [1927] 1 

W. W. R. 252 ; 21 Sask. L. R. 372.— 
CAN. 

si. Oral examination — Restriction by 
Order 31a 0 / New Brunswick Rules.] — 
Dunn d. McLean (N. B.), 11929] 1 
D. L. R. 106.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

tl. Prolmte of wUl.] — Probate Rules, 
1916, r. 32, makes provision for dis- 
covery of documonts but not for dis- 
covery by interrogatories. — In the 
Will of Denis, [19281 V. L. R. 266; 
[19281 Argus L. R. 136.— CAN, 
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Cases 1374a— 1422. English and Ewdpibe Digest Supplement. 


1374a. .]— As regards the person fi*om 'whom 

the iuXormation is to be obtained, primd facie 
the secn’ctary is the best person ; but I quite 
admit that tliey were entitled to have informa- 
tion from sucli persons as can best give it 
with respect to the tnattcrs which are the 
pro]>or subject for tJje interrogatories, though 
1 am not jirepaied at present to decide who 
should answer them ; except that, as at 


present advised, I do not think the traffic 
manager would be the pi*oper person for the 
purpose (North, J,). — ^A.-Q. v. North 
Metropolitan Tramways Co., fl892] 3 Ch. 
70 ; 61 L. J. Ch. 693 ; 67 L. T. 283 ; 36 
Sol. Jo. 666 ; affd. (1896), 72 1^. T. 340, C. A. 

1422, Add, AnnoicUion : — Retd. Wakefield v. 
Board (1928), 46 R. P. O. 261. 


part IV. sect. 8. 

f (p. 18I)i. Rule 207 (Sank). 

provides that a person for whose 
immediate benefit an action is prose- 
cuted or defended shall be regarded os 
a parly for the purpose of examination 
In <liscovery, but whore a party to the 
action wislms to avail himself of the rule 
& the pleadings do not disclose that the 
action has been brought for the 
immediate benefit of the person sought 
to be examined, the registrar la not in a 
position to say that the party seeking 
the appointment is entitled to examine 
such person, & he should therefore not 
issue an appointment without an order 
of the cfc. or a judge. — Johnson r. 
Hawkes. {1‘P>4] 3 D. L. R, ; 11924J 
2 W. W. U. 905.— CAN. 

f (p. 184) ii. .J — In order to 

obtain an order for the examination 
for discovery of a person who is not a 
party to the action, appot. must show 
that plti. in whose name the action 
wjirt brought Is not really pltf-, but 
that the pei'hon who.so oxammation is 
asked for is the nial pltf. & that the 
action is being prosecuted for his 
benelit. — Oa.vadian Ckrdit Men’s 
Trust Ahsoc.v. r . M»)UTon, [i9251 1 
W W. U. 7 72.— CAN. 

f (p. 184) iii. An order is 

necessary for the examination for dis- 
covery under rule 207 of a person for 
whow imiuediate benefit an action is 
pros(*ented or defended. — Impekiap 
Lumber Yards, Ltd. r. McManus, 
1 1928 J 2 D. L. U. 150; 119281 1 W. W. R. 
409 ; 22 8ask. L. R. 278.— CAN. 


sm. Peraoih for urhose itnm,ediaU benefit 
action deferuhul — fieitefician/ under will 
— Jrtfon aoainst friisf <€^^.\ — ^In an action 
against truslt^os under u will to i*eHcmd 
a contract tor (he sale of property' of 
the estate : -Held : a beneficiary who 
was cnlltled to the rents & jirotits of 
such property, whether sold or not, was 
not “ a party for whose immecliat-e 
benefit the action w'os <lefonded,” & 
wa-s not examinaldc for discovery. — 
WooiAvoRTn Co. i\ PooLEY, [1925] 2 
VV. VV. n. 481.— CAN. 

g(p. 185)i. Go-defendant not 

actn't'ly defending.] — Where pltfs. sued 

C. ^ G. to recover the balance of the 
puj'c.hnsp-price of land, & C. did not 
defend otherwist^ than by delivering 
demand of notice, & G. alleged that C. 
.shart'd in a secret commission paid by 
one of the pltfs. to procure G. to enter 
into the agreement of purc.hase ; — 
Held : O. w'as not a person “ adverse 
in interest ” to C. so as to make O. 
examinable for discovery by G. under 
r. 234. — IlEULKR V. MacNab, 11924] 3 

D. L. R. 501 ; [1924] 2 W. W. R. 649. 
—CAN. 


m (p. 185) i. Counterclaim for balance 
of ar^count — AsfdgnmerU from aseignee 
of inaolveni stockbroker. ] — Held : the 
.stockbroker was examinable, at tbe 
instance of pltf., under r, 285, O. J, 
Act, — CAR.NEOfE Cox (1886), 11 

P. R. 311.— CAN. 


r (p. 18H) i. Defendant out of juris- 
di>iion.\ — Shandpy V. Herndon 
(Alta.), [1929] 4 D. L. R. 1086 ; 1 
W. W. It. 240.— CAN. 


B (p. 180 i. Employee .] — ^In order to 
be oxamiiL'ible for discovery under 
r, 234 an (‘niployf‘e of a party must 
have been directly connwjted with the 
transaction In issue, not merely as 
a witness, but because of the cha- 
i*acter of his employment. — W eiss n. 


SCHIBSOEL (Alta.), [1926J 1 W. W. R. 
154.— CAN. 

B (p. 18C) li. Does not include 

minister of Crovm,] — R. (Pbovinoial 
Treasurer op At>berta) t>. Smith, 
11927 J 2 D. L. R. 69 ; [1927] 1 W. W. R. 
474 ; 22 Alta. L. R. 644.— CAN. 

c (p. 186) i. .1 — Under County 

Ct. Ord. 8, r. 17, an infant, a party to 
an action, may be examined by the 
opposite party for discovery before the 
trial. — Lancaster v, Vaughan (1924), 
33 B. C. R. 159.— CAN. 

c (p. 186) ii. .1 — An infant pltf., 

who Is competent to testify at the 
trial. Is subject to examination for 
discovery. — W atson v. Motor Livery 
C o. (Alta.), fl926] 1 W. W. R. 652.— 
CAN. 

1 (p. 186) i. .]— Deft., in on 

action by a oorpn., has a right to select 
the officer of the oorpn. whom he will 
examine. — Trinity College v. Levin- 
TER, 11924] 2 1). L. R. 584 ; 54 O. L. R. 
290.— CAN. 


1 (p. 186) ii. .] — In an 

action for libel against the publishers 
of a newspaper, wherein the only 
questions in issue were those of malice 
& damages, an order wras made desig- 
nating an officer of deft. oo. as its 
oflieer to be examined for discovei^ as 
to matters affecting damages. — K aft 
r. Star Publishing Co., [19251 1 
W. W. R. 774.— CAN. 

e (p. 1 87) i. ; 

an officer of the railway co. — G or- 
DANtER V, O. N. R. (1904), 15 Man. L. R. 
1.— CAN. 

m (p. 187) I. Street, fore- 

man.y^Hcld : not an officer examin- 
able for discovery. — ^W ebster v, 
Toronto CkjRPN. (1892), 15 P. R. 21. — 

CAN. 

n (p. 187)i. Fire warden.] 

— Held : an officer oxamiuabJo for dis- 
covery. — K ing Lumber Mills v. 
Canadian 1'aciitc Ry. Co. (1912), 19 
W. L. R, 950; 17 B. C. R. 26 ; 2 
D. L. R. 345.— CAN. 


8 (p, 188) I. Whether limited 

to officers employed when cause of action 
arises .] — The pltf. having examined for 
discovery, under rule 266, an officer 
of each of tbe two deft. cos. , applied for 
leave to examine, as servants, two other 
men who at the time of the accident 
in question were employed by one deft., 
a contracting co., & at the time of the 
application were employed by the other 
deft., a railway co. : — Held : the leave 
should be given, but, in view of the 
facts disclosed in the material filed, 
pltf. should be allowed by this order 
to examine only one of said servants, 
she to elect which one. Rule 266 
did not limit the examination to officers 
& servants who w’ore employed by the 
corrm. when the cause of action arose. — 
Hahvie V. Canadian Pacific Ry. Co. 
& Hurst Knginkering & Co.ss'rRuc- 
TiON Co., Ltd., (1928) 1 D. L. R. 696 ; 
[1928] 1 W. W. R. 187 ; 22 Sask. L. R. 
3G1.— CAN. 

e (p, 188)i. .) — An order 

may be made for the oxaimnation of a 
deft, oorpn. by its officer outside the 
jurisdiotlon. The questloii is one of 
oonvenlenoe. — Oaven u, Canadian 
PAC5IPIO Ry. Cq« [1924] 2 D. L. R 
1112 ; [1924] 2 W. W. R. 200.— CAN. 

f (p. 188) f. .] — In an action 

agamst a landlord for damages for 
illegal distress, the bailiff not being a 
party to the action is not oxamlnahle 
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for discovery. — H arvey v, Sylvia 
Court, Ltd.. [19241 3 W. W, R. 849.— 

CAN. 


•p. Minister of Croum.] — Held: not 
an officer within r. 250. — R. (Pro- 
vincial Treasurer of Alberta) v. 
Smith, [19271 2 D. L. R. 69; [1927] 
1 W. W. R. ; 22 AlU. L. R. 544.— 
CAN. 

PART IV. SECT. 4. 


m i. .] — ^While a judge or master 

in chambers has jurisdiction to direct 
that a party shall not examine an 
opposite party for discovery until the 
examining party has himself made 
discovery of dooumonts, such juris- 
diction should be exercised only under 
special ciroumstanooB. — Miller t*. 
Great West Natural Gab Corpn. 
Page Hersby Iron Tube & Lead Co. 
r. Great West Natural Gab Cortn. 
(1923). *20 Alta. L. U. 379; [1924] 1 
W. W. U. 1100.— CAN. 


sr. After amendment of pleadings.] 
— If a party, after all discovery ordeied 
has been made, desires to amend his 
pleadings & then desires to have a 
further examination for discovery, tlis 
can be granted by a judge or master 
under r. 234. — Miller v. Great West 
Natural Ga« Corpn., Page Htcrsey 
Iron Tube & Lead Co. r. Great Wf.st 
Natural Gas Corpn. (1923), 20 Alta. 
L. R. 379 ; [1924] 1 W, W. K. 1100.— 
CAN. 

PART IV. SECT. 6. SUB-SECT. 6. 

1416 V. .] — A party cannot be 

required to state what course he 
proposes to adopt at the trial, or to 
disclose the names of his informants 
or witnesses. — N kmerovsry v. Mc- 
Bride (No. 2) (Man.), [1927] 1 1). L. R. 
148: fl92C13W. W. R 436.— CAN. 

1428 iv. .] — Pltf, having marked 

judgment by default in an action 
brought to receiver damages fur tres- 
jiass to & flooding pltf.’s lands, dofts. 
applied to set aside the judgment. 
In Buiipui't of this application an 
affidavit was filed on behalf of dofts. 
by their solrs., sotting out their defence 
to the aiition, & in that affidavit doc?u- 
nients wf>re made exhibits foi* the 
purpose of substantiating the defence! 
alleged. 'I’ho interlocutory judgment 
was sot aside on July 11, 1890. after 
which no further stops were taken in 
the oction, owing to proposals for a 
compromise being made. On Jan. 21, 
1891, pltf. applied to dofts. for in- 
spection of the documents made ex- 
hibits in the affidavit; — Held: pltf. 
was entitled to inspection.— H unter 
V. Dublin, eto. Hy. Co. (1891), 28 
L. R. Ir. 489.— IR. 


PART IV. SECT. 6, SUB-SECT. 7. 

1432 iii. .] — If the answers to 

an interrogatory can disclose anything 
which can be fairly said to be material 
to enable pltf. either to maintain his 
own case, or to destroy that of his 
adversary, the Interrogatory ought to 
be answered, but if the answers cannot 
be materia] for either of those purposes 
deft, ought not to be ordered to answer. 
— Heidneb & Oo. V. The Hanna 
NIRU3EN, [1926] 2 D. L. R. 1059 ; 
[1926] 2 W. W. R. 397 ; 37 B. 0. R. 
207.— CAN. 

1434 Sv. .]— Under r. 423, 

imported into county ot, procedure, 
Intorrogatortes must be directly relevant 
to the matters in issue — Dunlop Drug 
Depot u. Habit Boot & Shoe Co. 
(Man.), [19261 2 W. W. R. 92.— CAN. 
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1442a. -•] — Deffc., a shipowner, was sued by 

the cargo owners & charterers for non- 
delivery of the cargo. Deft, alleged that the 
non-delivery was caused by perils of the sea 
excepted in the charterparty & bill of lading : 
— Held : interrogatories asking pltfs. whether 
the cargo was insured, & if so, with whom, 
by whom, Sc to what amount, were irrelevant 
Sc inadmissible. — Bolokow, Vattghan Sc Co, 
V. Young (1880), 42 L. T. 600 ; 4 Asp. 
M. L. 0. 301. 

1444. Add. Annotation : — Consd. iButherland v. 
British Dominions Land Settlmt. Corpn., 
[1926] Ch. 746. 

1462a. .] — The owners of the 

steamship JV., one of two ships found jointly 
te blame in a collision action, limited their 
liability Sc paid the amotmt into ct. Claims 
against the fund were in due course filed by 
the owners of the JV. & the owners of the 
other ship, the S., Sc also by the owners of 
cargo on the S. The same solrs. presented 
the claims on behalf of the owners of both 
ships. The o^ers of cargo on the S., who 
were not paities to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 3 inquired whether there 
had been any assignment of the claim of the 
owners, master, & crew of the S. ; Sc No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S, : — Held : the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. S. C., Ord. 31, r. 2, & must be 
allowed. No. 4 was not pressed. — T he 
Neoenes (1924), 41 T. L, R. 243. 

1464. Add. Annotation : — Refd. Perlak Petroleum 
Maatschappij v. Deen (1923), 93 L. J. K. B. 
158. 

1465. Add. Citations: — 93 L. J. K. B. 158: 130 
L. T. 231. 

Add. Annotation: — Refd. La Radioteclmique 
V. Weinbaum, [1928] Ch. 1. 


1581. Add. Annotation : — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

1532. Add. Annotation : — Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 

1540. Add. Annotation : — Refd. Tournier r. 
National Provincial * Sc Union Bank of 
England, [1924] 1 K. B, 461. 

1555. Add, Annotation : — Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 

1556. Add. Annotation: — As to (1) Consd. Hearts 
of Oak Assurance Co, v. A.-O., [1931] 2 Ch. 
370. 

1571. Add. Annotation : — Refd. Aga Klian v. 
Times Publishing Co., [1924] 1 K. B. 675. 

1625a. .] — In an action for infringement 

of a patent, defts. alleged prior user by V., 
Sc prior publication by J. : — Held : (1) defts. 
alleging that the prior user was by macliine, 
they ought to state whether any such 
machine existed, &, if so, whether any such 
machine was in their possession, custody, 
or power, Sc the present address of V. ; 
(2) defts. alleging that the prior publication 
was by document, they ought so to state 
& sufficiently identify the document Sc the 
present address of J. — Generat. Electric 
Co. (1900), Ltd. v. Safety Lift & Elevator 
Co. (1903), 21 R. P. C. 109. 

1626a. Prior publication.] — General Electric 
Co. (1900), Ltd. v. Safety Lift Sc< Elevator 
Co., No. 1625a, ante. 

1631a. Chemical composition of infringing sub- 
stance.] — This is a summons by pltfs. in the 
action asking for liberty to interrogate defts. 
The few interrogatories which it is desir(?d 
to make have been amended in certain respects 
by the master. I’ltfs. are not- saiisiiod 
entirely with these aineTulnients, Sc in order to 
make the matter clearer pltfs. themselves 
have before now suggest<‘d an amendment t-o 
the proposed interrogatory No. 1 in U(m of 
the amendment x)roposed by the master 
... of course, it is ]>erfectly ])lain that 
interrogatories may be delivered in a case of 
this kind as to the chemical com]H)sition & 
constitution of the alleged infi’inging sub- 
stances (Astbury, ,1.). — Siiartk a Doilme, 


PART IV. SECT. 6. SUB-SECT. 9. 

1467 i. Uow far ad7ni88it)le.\- — In a 
suit to set aside an agreement on the 
ground of fraudulent misrepresenta- 
tions ; — Held : deft, was entitled to 
ask for the substance of the conversa- 
tions. — W est r. Conway (1923), 23 
S. R. N. S. W. 344 ; 40 N. S. W. W. N. 
60.— AUS. 

1467 ii. .] — Wkdin v. Robert- 

son (1907), 7 W. L. R. 72.— CAN. 


PART IV. SECT. 6, SUB-SECT. 12. 

1476 i. Material in part .] — On 

an application to set aside interroga- 
tories, on the ^und that they wore 
prolix, opprossTve, Sc unnecessary : — 
Heid : they should bo set aside as a 
whole, even though some of them, 
taken by themselves, might be un- 
objectionable. — LYTB V. CUBREY, 
[1927] V. L. R, 472 ; 49 A. L. T. 47 ; 
[19271 Argus L. R. 353.— AUS. 


PART IV. SECT. 6, SUB-SECT. 16.— 
E (a). 

1636 I. Persons to w1u)m libel 
liahed,}— In an action against a mor- 
oantilo agency for libel nltf, in his 
statement of claim & particulars gave 
the names of certain cos. to whom 
the allogod defamatory reports were 
published Sc added “ Sc other in- 


dividuals, organisations Sc cos. at 
present unknown to pltf.” Deft.’s 
affidavit on production of dociimonts, 
after referring to a certain document, 
denied that there was in its possession 
or power any other document relating 
to the matter in question. The 
deponent was examined on the affidavit. 
&, ho, in answer to cert.aiu questioiLS, 
stak'd that he did not know & he 
refused to answer other questions. 
Pltf. obtained an order from t.he 
ma-ster that the deponent submit to 
another examination & answer the 
questions set out iu the order. Deft, 
appealed, contendiug that pltf. had 
no right to the disclosure of any 
matter relating to reports to persons 
other than those named by pltf. : — 
Held : since tbo admitted doctumont 
containing the lii)cl bore Intrinsic 
ovidonce of having emanated from deft. 
Sc there was also evidence that similar 
reports had been received by other 
persons, it could not be said that the 
claim was a sham or bogus claim 
or that the application w*as mere 
“ fishing/* &, therefore, the master 
was right. — Cukrtkow v. Retail 
Credit Oo., [1932] l W. W. R. 905 ; 
3 D. L. R. 390.— CAN. 

PART IV. SECT. 6, SUB-SECT. 15.— F. 

1590 i. Document in hands of third 
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part}/,] — On examination for discovery 
the party being examined eun be aske<J 
to tell what are ttic <*ontents of a dtuni- 
inent not under hfs control & not pro- 
duced to him.— llARiiiKON r. Ktno. 
fl92.'>] 1 D. L. K. 1072 ; {192:)] 1 

W. W. U. r>4» ; 21 Alta. li. IL 373.- - 
CAN. 

PART IV. SECT. 5, SUB-SECT, 15.— G. 

1596 ii. — — .1 —Hillman r. Imi erial 
Bank of Canada, [J920j, ,3 D. L. R. 
192; [1926] 2 W. W. R. 276 ; 20 

Sask. L. R. 507.— CAN. 

PART IV. SECT. 5, SUB-SECT. 15.- H. 

1601 i. Crrcum stance a in which injur}/ 
occurred.] — In an aedion for negligence 
arising out of a collision deft. wttK 
interrogated about- his speed Sc. th<5 
position of the collfding vehicles. In 
nis answers he stated that he was 
unable to answef these interrogatories 
except as to his opinion upon mo 
mattcTO involved, & did ned answer 
what file speed Sc position were ; — 
Held : these answers were insufficient, 
—Mat 17. Bowering, [1928] S. A. 8. K. 
226.— AUS. 

PART IV. SECT. 6, SUB-SECT. 15.— I. 

1614 1. Partnership accounts .] — 

Macdonald v, McArthur (1887), 4 

Man. L. R. ,56.— CAN. 



Cases lesia-— 1757. English anh Empire Digest Supplement. 


Incorpohatkt) V, Boots Pcjiie Drug Co., 

lyro. (1927), 44 B. R C. 69. 

1631b. General question as to process used in manu- 
facturing Infringing article.]— Hclef inad- 

missible. — OsRAM Lamp Works v. Pope’s 
Klkctbic Lamp Co., Ltd. (1914), 31 R. P. 0. 
313, 0. A. 

1677a. Ownership — Alleged fraudulent repre- 

sentations by seller.] — In an action against 
an auctioneer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 
was pltf. ’a & if so how did it become his. — 
SiviBR V. Harris (1870), Bitt. Prac. Cas. 98; 
2 Char. Cham. Cas. 64. 

1690a. As to ingredients of infringing articles.] — 

Coca Cola Co. v. Duckworth & Co. (1928), 
46 R. P. C. 225. 

1705a. Shares — Refusal of company to register 
transfer— Grounds for refusal.]— Art. 27 of a 
co.’s arts, of assocn. was as follows : “ The 
directors may without assigning any reason 
decline to register any transfer of shares not 
fully paid up made to any person not ap- 
proved by them or made by any member 
jointly or alone indebted or under any liability 
to the CO.” Pltf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 each in the co., & in Dec. 1925, executed a 
transfer of 8,000 of these shares to a trans- 
feree. Registration of the transfer was 
refused, & pltf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the transfer & rectifi- 
cation of the co.’s register accordingly. 
Earlier in 1926 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 100,000 preference 
shares register until the shares were fully 
paid any transfer of any of them to any pro- 
posed transferee not approved by the trustees, 
&> would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any money 


payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exorcise any proper dis- 
cretion under the arts., & that they had 
abdicated their discretion by entering into 
the above covenant with the trustees. 
Detts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide, 
Pltf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co. ; (2) whether they 
said that the transfer was to a person of 
whom the directors did not approve ; (3) 
whether they said pltf. was in fact a person 
jointly or cdone indebted to the co. ; (4) 
whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed : — Held : all the interrogatories were 
proper to be allowed. Deft. co. was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what 
reasons influenced them in exercising their 
discretion upon that ground. — Sutherland 
(Duke) r. British Dominions Land Settle- 
ment CoRPN., Ltd., [1926] Ch. 740 ; 95 

L. J. Ch. 542 ; 135 L. T. 732. 

1710. Add. Citations 03 L. J. K. B. 158 ; 130 
L. T. 234. 

Add. Annotation: — Refd. La lladioteclinique 
v. Weinbaum (1927), lv37 L. T. 638. 

1740. Add. Annotation : — Consd, Bank of Russian 
Trade, Ltd. v. British Screen Productions, 
Ltd., [1930] 2 K. B. 90. 

1757. Add. Annotation : — Consd. Bank of Russian 
Trade, Ltd. v. British Screen Productions, 
Ltd., [1930] 2 K. B. 90. 


PART IV. SECT. 5, SUB-SECT. 15,— R. 

^ 1700 i. Apenev — Whether representa- 
tions made by agerU — Name of agent — 
IMsaUoteed .] — West v. Conway (1023), 
23 S. R. N. S. W. 344 ; 40 N. S. W. 
W. N. 50.— AUS. 

1709 i. Wrongful dismissal — Acts 
justifying dismissal.] — I’ltf., a doctor, 
Koed dcltH. for wrongful dismissal. 
Ho had been dismlssod on the ground 
that ho had recommended, as a suit- 
able person to bo a nurse In defts.’ 
hospital, a woman with whom he had 
lived In adultery. Upon an applica- 
tion to compel pltf. to answer questions 
as to his relations with the woman : — 
Udd ; he was boimd to answer such 
as referred to his alleged adultery. — 
Inks v. Caloaby OENiiiBAL Hospital 
(1899), 4 Terr. L li. 58.— CAN. 


sa. A ction for alienation of affections. ] 
— On examination for discovery in an 
action for alienation of afTections, the 
wife having been deft.’s housekeeper, 
ho may be required to answer the 
question whether he ever heard from 
her of any objection by her husband to 
her working at his house. — Harriaon 
u. Kino. 11925] 1 D. L. R. 1072 ; 11925] 
1 W. W. K. 649 ; 21 Alta. L. R. 373.— 


PART IV. SECT. 6, SUB-SECT. 1. 

t i. —— Whether interfered with h; 
Court o/^ppfaI,]~The discretion of th 
jocal ct. judge or a spetjlal ma^istrat 
in allowing some interrogatories ^ 
not allowing others should not b* 


reviewed unless the need for the inter- 
ference of the Supremo Ct. is clearly 
made out, & only on very strong 
grounds.-^BLUSTON r. Dally, [1930] 
S, A. S. R. 89.— AUS. 

sk. Under Marginal Rules, rr. 344 (2). 
348.] — Esquimalt & Nanaimo Ry. Co. 
17. Granby Consolidated Mining, 
Smelting & Power Co. (B. C.), [1920] 
3 W. W. R. 240.— CAN. 

PART IV. SECT. 8, SUB-SECT. t. 

1732 xiv. .] — The person 

examined must make full disclosure of 
informatiou which he has secured from 
others that has a bearing on the issue ; 
& he must give bis belief, if any, with 
reference to the matters in Issue ; this 
belief may bo founded on information 
which he has secured from others, but 
ho must state what it is ; & he may also 
give his reasons therefor. — Kirk- 
patrick V. Canadian Paoiptc Ry. Co. 
(SaskA [1926] 3 D. L. R. 542 ; [1926] 
2 W. W. K. 861.— CAN. 

1748 ix. .]— Where a 

party Is interrogated as to matters in 
issue done by bis agents or servants, or 
done or omitted £n their presence In 
the course of their employment, he is 
bound to obtain the Itiformatlou they 
have, & does not sniBciently answer 
by sa^g that he does not know Sc has 
no information on the subject. — D un- 
lop Druo Depot v. Haktt Boot & 
Shoe Co. (Man.). [1920] 2 W. W. R. 
92.— CAN. 

1748 X. .] — A witness ou 
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his examination for discovery as an 
ofDcer of a co. must not only answer 
08 to his individual knowledge, but 
raurvt also inquire & get such informa- 
tion os be can from the other officers 
& servants of the co. who have personal 
knowledge of the facts. — Goodbun v. 
Mitchell. [1928] 3 D. L. R. 709 ; [1928] 
2 W. W. R. 594; 37 Man. L. H. 451.— 
GAN. 

1748 xi. .] — A party under 

examination for discovery Is bound to 
impart any information touching the 
matters in question which at the time 
discovery is sought he has either of his 
own knowledge or bos actually received 
from third persons. — Oulvbiu& Culver 
V. Lloydminstrr Town, [1928] 2 
D.L.R.93; [1928]! W. W. R. 406; 22 
Sask. L. R. 314.— CAN. 

1748 xii. .] — Rogebb V. 

Beley, [1928] 3 W, W. K. 584.— CAN. 

PART IV. SECT. 8. SUB-SECT. 3. 

18081. Officers acting as solicitor — 
Claim of professional privUege.h^ileld : 
the fact that the ohaneellor of pltf. 
oorpn. was a member of the firm aoting 
for the corpn. was not a reason for refus- 
ing to allow him to be examined ; if ho 
had as solr. Information virhioh pltf. 
oorpn. had the privilege of preventing 
him from disclosing, the privilege could 
be exercised when a question was put 
as to something which he had learned 
in his professional capacity. — Trinity 
College v. Levinter, [1024] 2 

D. L. R. 584 ; 54 O. L. R. 290,— CAN. 



1806a. Answer by one officer — ^No Inquiry as to 
information available to other officers.] — In 

an action by indorsees of a number of bills of 
exchange alleged to have been drawn by a 
German co., accepted by defts., an English 
CO., indorsed to the pltfs. & dishonoured, 
defts, among other pleas denied the drawing 
<&; indorsement of the bills. Pltfs. adminis- 
tered to defts. the following, among other, 
interrogatories ; (1) “ Were not all or some 
or one & which of the said bills drawn by ** 
the German co. ** or their agent or agents 
duly authorised in that behalf ? ** (2) Were 

not all or some or one & which of the said 
bills indorsed by ** the German co. or their 
agent or agents duly authorised in that 
behalf to the order of ** certain named 
indorsees ? (3) “ Was not ” the German 

CO. “ at all material times a corpn. duly 
incorporated under the laws of the German 
Republic ? ** Appended to the interro- 
gateries was a direction that defts. should 
answer them by their secretary to the best 
of his knowledge, information & belief. To 
each of them the secretary answered simply ; 
“ I say that I do not know ” : — Held : the 


VoL XVUL— Discovery. Cases 1806a— 1895. 

answer was insufficient, inasmuch as other 
officers of defts. might in the course of their 
duties have acquired the requisite informa- 
tion ; if they had, this would have been the 
information of the co., & it did not appear 
from the answer whether the secretary had 
made any inquiries to ascertain whether 
such information was available. — ^Bank op 
Russian Trade, Ltd. v. British Screen 
Productions, Ltd., [1930] 2 K. B. 90 ; 99 
L. J. K. B. 662 ; 143 L. T. 306 ; 74 Sol. Jo. 
337, C. A. 

1817. Add, Annotaiion : — Refd. Cavendish v. 
Cavendish (1925), 42 T. L. R. 134. 

1855. Add, Annotation : — Refd. Toumier v. 
National Provincial & Union Bank of 
England, [1924] I K. B. 401 ; Minterv. Priest, 
[1929] 1 K. B. 655. 

1856a. Communications between solicitors of oppo» 
site parties.] — See Evidence, Vol. XXII., 
p. 415, No. 4262. 

1805. Add, Annotation : — Refd. British Thomson- 
Houston Co. V. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


Ltd., 11931] 2 W. W. 11. 50; [1931] i sonicthing 
2 D. L. 11. 201 ; 4 I B. O. J?. 41.-- CAN. ' evidence : 

PART IV. SECT. 8, SUB-SECT. 4.— C. 


1806 i. 0Mcer*8 infornwiUm acquired 
in ccnirse of employment — Whether 
answers amount to admissions by com- 
panv,]—Ou, : whether, when an officer 
of a CO. has been examined for dis- 
covert' under nilo 200 (3), answers of 
his which are qualified as being based 
on Information acquired by bim from 
the co.*H seiwanta & other officers can 
bo read against the co. as an admlsRlou. 
— Anweilek V. G. T. P. Tl. Co., [1928] 

1). L. R. 026 ; [1928] 2 W. W. K. 
514.—- CAN. 

q i. Equivalent to examination 

of corporationA — Under the present 
Alberta rules as to examination for 
discovery, there is no room for making 
any distinction between IndividnaJ 
parties & corpu. parties, & the examina- 
tion of a oorpii.’s officer, selected in 
accordance with r. 250. Is the examina- 
tion of the corpn. — Oaven v. Canadian 
Pacific Kt. Co., [1924] 2 D. L, R, 
1112 ; [1024] 2 W. W. R, 200.— CAN. 

PART IV. SECT. 8, SUB-SECT. 4.— B. 

1813 xii. .] — The provisions of 

Canada Evidence Act, R. S. C., 1900 
(c. 145), & Alberta Evidence Act, 
R. S. A., 1922 (c. 87), that a witnt^ss 
shall not be excused from answering u 
question on the ground that the ausAver 
may tend to criminate him, do not 
apply to an examination for discoverj', 
but his common law right to refuse to 
answer a question lending to criminate 
does apply ; & on discovery the person 
examined may on such ground refuse 
to answer the quosUon whether ho has 
committed aault<cry. — Haiuuson v. 
King (No. 2), [1925] 3 1). L. R, 395 ; 
[1925] 2 W. W. R. 407 : 21 Alta. L. R. 
381 ; revsg., [1925] 2 D. L. R. 1111 ; 
[1925] 2 \V. W. R. 276.— CAN. 

1813 xiii. .] — Under the English 

practice relating to interrogatories, 
deft, is excused from answering 
questions that may tend to criminate 
him. Sect. 5 of British Columbia 
Evidence Act provides that no witness 
shall bo excused from answ'cring any 
question upon the ground that, tho 
answer to the question may tend to 
criminate him. On an application to 
compel deft, to answer interrogatories ; 
— HeM : a party being examined on 
Intorrogatorios is not treated as a 
witness & is in the same position as a 
party being examined on interrogatories 
In England & Is protected. — B lum- 
BEROEU V, SOLLOWAY MlT^LS & CO., 


1847 i. Communication with legal 
aclHser or agents — Contract of employ- 
ment or agency not esAahlished,] — lie 

U. S.A. V, MA.M.MOTH On. Co., [1925] 2 
[). L. R. 966 ; 56 O. L. R. 635 ; affg., 
(19251 2 D. L. R. 66 ; 66 O. L. R. 307. 
—CAN. 

t i. .1 — While members of the 

Executive Connell of the Irish FVee 
State, sued as corpn. sole, are liable to 
the ordinary' orders for discovery by 
way of intorrogatorios & discovery of 
docnuioiits, & to orders for better 
discovery on filing Inadequate answers 
to interrogatories, a claim to privilege 
made by them on groiiuds of public 
interest is conclusive, & must he 
recognised as paramount, on tho same 
principle as that underlying the 
recognition of a similar claim by a 
British Minister under the royal 
prerogative. — L een v, Pkkbidknt of 
TDK EXF.CUTIVK COUNCIL, ETC., [1926] 
I. R; 450.— IR. 

PART IV. SECT. 8, SUB-SECT. 4.— D, 

8t. Disclosure of name of person on 
whose behalf privilege claimed.] — Privi- 
lege may be claimed without disclosing 
to the ct. the name of the client .or 
person on whose behalf it is claimed. — 

, lie U.S.A. V. MAiuMO'm Oil Co., [1925] 

1 2 D. L. R. 966 ; 56 O. L. R. 635 ; affg., 

' (1925) 2 D. L. R. 66; 56 O. L. R. 
307.— CAN. 

PART IV. SECT. 9. 

1877 iv. .] — Where the only 

question which appet. for an order for 
a ro -examination for discovery wished 
to put was one which tho party to be 
examined w’as entitled to reiuso to 
answer, & his counsel stated that he 
would instruct him to refuse to answci 
it, tlio order was refused. — H arrison 

V. Kino (No. 2), [192.5] 3 D. L. R. 395 ; 
[1925] 2 W. W. H. 407 ; 21 Alta. L. R. 
381.— CAN. 

1877 V. •] — Shannon v. Kino 

(No. 2), [1932] 1 W. W. R. 156; 1 
D. L. R. 700.— CAN. 

PART IV. SECT. 10. 

m j. Effect of consent to use 

inadmissible evidence,] — The parties to 
an action cannot by consent make 


evidence wliicU is not 
although in a proper caso 
t.hcy may be estopped from taking the 
obicction. Tberoforo they cannot by 
consent j>rovido that the examination 
for disco vei*y of employees may ho 
used at the trial as evidence against 
their respective cmployei’s, where then) 
is no rule making their examinations 
available as evidence. — D enoh v. 
Albertan PuBnaniNo Co., [1931] 2 

W. W. R. 116; 3 1>. L. R. 260; 25 
Alta. L. R. 326.-— CAN. 

p i. . I — A trial judge should 

not use as evidence a portion of tho 
examination for discovery not put in 
at tho trial.— Gwin v, Starrs (Sask.), 
[1929] 3 W. W. R. 704; [1930] 2 

D. L. R. 54 ; 24 S. L. R. 221.— CAN. 

p ii. . 1 — Where on tho trial 

of an action or issue pltf. had put in 
certain parts of the examination of the 
opposite party, it is the duty of tho 
judge, either ex vnero motu or at the 
request of counsel to “ look at the 
whole of the examination,’* to see if he 
could form the “ opinion that any other 
part of it is so comiected with the part 
to be used that tho laRt-mcut.ioned 
part ought not to be used without 
such other piirt,” & in so doing the 
object sought to be accomplished by 
putting in tho original part must be 
taken into consideration as one of the 
elements in the forming of that 
opinion. — Canary v. Verted Estates, 
Ltd., [1931 ] 1 D. L. R. 997 ; 43 B. C. R. 
365.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. 
1898 1. Contempt of court — Answer 
to inter rogatones.] — Harwood & 
Cooper V. Vvilkinson, [1929 J 4 D. L. R. 
734 ; 64 O. L. R. 392 : revsd., [19.30] 
2 D. L. K. 199 ; 64 O. L. R. 658.— 
CAN. 

PART V. SECT. 3. 

a i. Service of copy of appoint- 

ment on examinee" s soHciior .] — Staf- 
ford V. Mackenzie (Alta.), [1929] 1 
D. L. R, 605 ; 1 W. W. R. 271.— CAN. 

sw. Conditions precedent to order — 
Decision that questions properly put dt 
refusal to answer questions on further 
examination ,] — Hanson i*. Gleaner, 
Ltd., [19251 3 D. L. R. 189.— CAN. 

Bz; Effect of concluding examination 
urithout adjmimment,] — Sorrow v. An- 
dkuohow, [19301 2 W. W. R. 272, 368. 
—CAN, 
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DISTRESS. 

Part II. — Distress for Rent. 


43. For the paragraph “ Delta, were partners in 
business ... for his quiet tenantship ** sub- 
stitute ; — “ Defts. were partners in business 
& one of them, in the name of the firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due *to me.' Pltf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltf. : — Held : it was an ille^ distress 
because the rent was not due to the partner 
aiithorising the distress but to the Board of 
Ordnance." 

Add* Annotaiions : — Refd. The Koursk, 
[1924] P. 140 ; Performing Right Soc. 
V. Mitchell & Booker, [1924] 1 K. B. 762. 

63. A dd, Annotaiions : — As to {!) Dlstd. Borman v* 
Griffith. [1930] 1 Ch. 493. Refd. Carrington 


Manufacturing Co. v. Saldin (1925), 183 L. T. 
482 ; Ariff v. Rai Jadunath Majumdar 
Bahadur (1931), 47 T. L. B. 238. 

123. Add* AnnotcUion : — Refd* Prout v. Hunter, 
[1924] 2 K. B. 736. 

175. Add* Annotation: — As to (1) Refd. Conquer 
e. Boot, [1928] 2 K. B. 336. 

229. Add* Annotation : — Refd. Smith v* Tsakyris 
(1929), 167 L. T. Jo. 92. 

234. Add. Citation: — sub nom* Hudson v* 
Snellgab, 2 Roll. Rep. 212. 

319. Add* Annotation : — Generally, Refd. Spyer v* 
Phillipson, [1931] 2 Ch. 183. 

369. For existing citations read " (1836), 1 M. & W. 
633 ; Tyr. & Or, 1086 ; 2 Gale, 168 ; 6 L. J. Ex. 
34; 150 B. B. 688." 


PART 11. SECT. 8. SUB-SECT. 2.— A. 

44 viii. .] — When a new 

lease is substituted for an existinf; one, 
tho right of distress for rent due under 
the prior lease is at an end. — C rtstaix 
V. OiUKS (Alta.), [1927] 3 D, L, R. 
85 ; [1927] 2 W. W. R. 35.~CAN. 

d i. AUegcd lessors unable 

to erUcr into lease — Unincorpftraicd 
bodu.] — Canada Morning News. Ltd. 

V. Thompson, [1930] S. C. R. 338 ; 3 
D. L. R. 833: revsg., [19291 2 D. L. K. 
144 ; 1 W. W, n. 648 ; 41 B. C. R. 24 ; 
revsg.* [1928] 4 J>. L. R. 628 ; [1928] 3 

W. W. R. 36.— CAN. 


PART n. SECT. 3. SUB-SECT. 6. 

jYj i, Based on price of gasoline.] 

— Pltf. leased an automobile service 
station from deft, oil co. at a rental of 
$200 per month payable In advance. 
A few days later it was agreed that Uio 
rent should be paid by tbe addition of 
a charge of two & a half cents per 
gallon, payable on delivery, to the 

S lice of the gasoline to l>e bought by 
tie lessee from dutt. The lease pro- 
vided that it should be at the pleasure 
of the lessor & determinable forth^vlth 
on the delivery of a written notlc.e to 
the lessee. The original lease pro- 
vided that the first payment of rent 
should be on July 1, but iiltf. w'ont 
into occupation on Juno 16 & agreed 
to pay one-half of tho previous tenant’s 
rent for that month. On Aug. 1, 
seizure was made under a warrant of 
distress stated to be for one Sc a part 
month’s rent due on July 1, & pltf. 
being una tile to pay the amount 
demanded, agreed to deft.’s demand 
that he take a certain amount for his 
goods from a suggested new tenant 
who was then present. Out of this 
amount the alleged rent was paid Sc 
pltf. drove away. The written notice 
provided for in tbe lease bad not been 
given to pltf. In an action for illegal 
distress Sc eviction : — Held : even if 
the sum mentioned in the warrant woe 
due Cor rent on Aug. 1, the distress 
was wrongful. The distress was ex« 

g reased to be for rent due on July 1, 
ut under the arrangement varying 
the lease no fixed rent fell due & pay- 
able on any day & no sum was in fact 
due & payable on July 1, Sc since the 
rent for the part of June had been all 
paid at tbe time of the seizure it w'as 
wrongful to inolude It in the distress. — 
Denver t\ BRmsfl American Oil Co. 
(Man.), [19291 4 D. L. R. 1063 ; 2 
W. VV. It. 677.— CAN. 

PART II. SECT. 4, SUB-SECT. 7.— 
B. (a)i. 

160 vii. .1 — A mtgee. of land 


who nnder an attornment clauso 
distrains for arrears of interest or 
principal due under his mtge. can make 
a valid distross only on the goods Sc 
chattels of tho mtgor. or his assigns, & 
tho word “ assigns ” does not include 
a purchaser from tbe mtgor. under an 
executory contract of sale of land, even 
though such purchaser be actually In 
possession. — klbnman v. Isman, [1924 ] 
2 D. L. R. 140 ; 1 W. W. R. 883 ; 18 
Sask. L. R. 171.— CAN. 

160 viii. Distress Act* li. 8, A.* 

1922 (c. 97), 8. 6 — Effect.] — Bank op 
Montreal v, Lton (Alta.), [1927] 4 
D. L. R. 1012; [1927] 3 W. W. R. 
620.— CAN. 

160 ix. .] — Default having been 

made in irrigation rates levied against 
land In the L. N. Irrigation District, 
priKseedlngs were taken which resulted 
in the land becoming vested In the 
board of trustees for the district. Tlic 
land was subject to a mtge., containing 
fin attornment clause, the mtge. having 
been given prior to the formation of 
the district. The board rented the 
land on the crop-payment plan, & its 
tenant, having disposed of his share 
of the crop, the mtgee. caused the share 
I'cserved to the board to bo seized for 
arrears of interest under its mtge. : — 
I/eld : the mtgee. was not entitled to 
distrain for interest on the goods of tho 
board, &, therefore, the board was 
entitled to said share of the crop. — 
Incorporated Synod oj^’ Huron 
DIOCESE V. Lethbridge Northern 
Irrigation District Trustees, [1930] 
2 W. W. R. 503 ; 4 D. L. R. 1035.— 
CAN. 

sa. Effect of judgment on cmrnant for 
payment.} -Tho right to distrain for 
j-eni, due nnder an attornment clauso 
in a mtge. is not merged In a judgment 
on the covenant for payment, in the 
mtgo. oven though the judgment is for 
tho whole of tbe principsu & all the 
interest then due, — (;ommerciat. Life 
Assuhanob Co. of Canada v. Cadrn- 
liEAD, 11931] 3 W. \V. U, 663,- CAN. 

PART II. SECT. 5, SUB-SECT. 1. 

Q (p. 303) i. Goods in which tenant 

has beneficial interest.} — Under Distress 
for Rent Act, 1888, a landlord, who has 
distrained for rent on goods, the pro- 

g erty of another, in which his tenant 
as a beneficial interest under agree- 
ment to purchase at tbe time of dis- 
tress, is entitled to exercise his 
remedies against such goods, notwith- 
standing that at the time of making 
the declaration referred to in sect. 10 
such other person may have rightfully 
determined the tenant’s beneficial 
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interest.— Stallet v. Haioh, [1928 
S. A. S. R. 239.— AUS. 

sb. Goods sold after seizure for taxes 
dt left in charge of city chamberlain .] — 
Held : liable to seizure for rent due to 
tho original landlord. — ^Lanoton v. 
Bacon (1859), 17 U. C. R. 559.— CAN. 

PART 11. SECT. 6, SUB-SECT. 3. 

261 ii. .1 — Tho remedy of dis- 
tress is not available against the Crown, 
Sc the lnU?rest of the Crown cannot be 
affert#‘d by any distress made by the 
landloid. — A.-<i. for Canada v. Gor- 
don, [19251 1 D. L. R. 654 ; 56 O. L. R. 
48.— CAN. 


PART II. SECT. 6, SUB-SECT. 4.— C. 

286 li. . 1 — L. was the tenant 

of deft.. Sc carried ou a public trade 
of salesman of motor supplies, & he 
also acted as agent of pltf. co.. receiving 
goods manufactured by pltf. for sale 
or return, subject to certain conditions. 
Tlieso goods were delivered under a 
memorandum, wbicb ou its face was a 
delivery note, to L. as agent. A con- 
signment account was kept showing 
tho goods sold Sc in stock. This was 
signed by L. as consignment agent, & 

D riven from time to time to pltf. L. 
ell into arrears with his rent. Sc 
secretly left the premises. Deft, dis- 
trained ou L.’s property on the pro- 
mises, including goods which had been 
delivered by pltf. to L, on sale or 
return : — HeM : under the memo- 
randiun the goods delivered to L. by 
pltf., Sc unsold, remained tb^ property 
of pltf. ; at tbe time of distress L. was 
tenant of deft. & hod custody of pltf.’s 
goods upon the premises; the goods 
were exempt from liability to distress, 
& deft, was ordered to deliver them to 
pltf. — P ebdriau Rubber Co., Ltd. r. 
Sadek, [19281 S. K. Q. 144.— AUS. 

PART II. SECT. 5, SUB-SECT. 4.— D. 

Bd. Market — Goods in.] — Where pltf. 
was not using promises as a market, 
but simply as a shop In which to offer, 
in the ordinary way, goods purchase 
to be sold for a profit; — Held: a 
claim for exemption, on the ground 
that the goods seized were in a public 
market for sale, failed. — Bent v. 
MoDouoall (1881), 2 R. & G. 468; 
2 C. L. T. 202.— CAN. 


PART tl. SECT. 6, SUB-SECT. 10. 

tt. Not grain removed db sold under 
epiiecution before claim for rent mode.]—* 
Douglas v. Cabbinoton (1914), 29 
W. L. R. 90 ; 7 W. W. R. 69 ; 7 Saak. 
L. R. 80 ; 20 D. L. R. 919.— CAN. 



VoL ZVm.— Distress. Oases 400>>e54a. 


400. For «No. 869, arUe^ read “ No. 261, anU.^* 

421a. Agreement with one of two Joint 

tenants.] — Premises were demised to two 
persons Jointly $ one of them hired from 
applts. a piano under a hire-purchase agree- 
ment : — Held : the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 63), 
s. 4 (1), although the other of the joint 
tenants had not been a party to the hire- 
purchase agreement. — G amagb (A. W.), Ltd. 
V. Payne (1926), 134 L. T. 222 ; 90 J. P. 14 ; 
42 T. L. R. 188, D. C. 

428* Add, Annotation : — DIstd. Smart Bros., Ltd. 
V, Holt, [1929] 2 K. B. 303. 

424. Add, Annotation : — DIstd. Smart Bros., Ltd. 
V. Holt, [1029] 2 K. B. 303. 

424a. .] — The tenant of a dwelling-house 

hired goods from pltfs. under a hire-purchase 
agreement, by which he agreed to pay 
punctually the instalments & also the rent 
of the premises on which the goods might be. 
By a clause of the agreement, in case of any 
breach, the owners might, by written notice, 
forthwith detennine the agi*eement, & there- 
upon neither party thereafter should have any 
rights under it. The instalments being in 
arrear, pltf. served on the hirer a notice 
terminating the agreement, & claiming a 
return of the goods. A distress was sub- 
sequently levied on behalf of the landlord, 
& the goods the subject of the hire-purchase 
agreement were seized. In an action by the 
owners for illegal distress, the county ct. 
judge gave judgment for pltfs. : — Held : as 


soon as the notice terminati^ the agi^eement 
was given the right of the hirer to possession 
of the goods was at an end, & neither paHy to 
th 0 agreement had any rights under it. When 
the Stress was levied there was therefore no 
hire-purchase agreement in force relating to 
the goods, & they were not at that time “ com- 
prised in any hire-purchjise agreement ** 
within l4aw of Distress Amendment Act, 
1908 (c. 63), s. 4. & the distress was illegal. — 
Smart Bros., Ltd. v. Holt, [1929] 2 K. B. 
303 ; 98 L. J, K. B. 632 ; 141 L. T. 268 ; 
46 T. L. R. 504 ; 35 Com. Cas. 63. 

460. Add, Annotation : — Refd. Oakley v, Lyster, 
[1931] 1 K. B. 148. 

475. Add, Annotaiion : — Hefd. Barratt v, Richard- 
son & Crcsswell, [1930] 1 K. B. 680. 

517. Add, Annotaiion : — Refd. Barratt v, Richard- 
son & Oresswell, [1930] 1 K, B. 686. 

523. Add, Annotation: — Consd. Drughom v, 
Moore, [1924] A. C. 68. 

524. Add, Annotation : — Refd. Tredegar Viscount 
V. Harwood, [1929] A. 0. 72. 

581. Add, Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

583. Add, Annotation: — As to (1) Refd. Allen v. 
Royal Bank of Canada (1925), 41 T.L.R.G25. 

623. AM, Annotation .•—Refd. Barratt v, Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

554 a. Distress by landlord In per- 

son.] — There is nothing in the above Act 
to x>revent an uncertiOcated landlord from 
distraining in person. — Jackson v, Bennan 
(1893), 37 Sol. Jo. 282. 


PART II. SECT. 5, SUB-SECL 11. 

i. .] — Bloemfontein 

Municipality v. .Tackrons, Ltd., 
[19291 App. T). 2«a.— S. AF. 

q i. Oooda oMipned,] — Fabr 

Annable, [19261 2 D. L. 11. 127 ; 51# 
O. L. K. 3S7.—CAN. 


PART II. SECT. 6, SUB-SECT. 12.- A. 

405 i. General rule — Goods not 
privileged ,] — When a lewsee sublets 

f )romiHe8 to a sub-lessee, the head land- 
ord may distrain upon the firoods of 
the Bub -lessee lor all the rent owing by 
the lossoo. — lie Chambkklain & Peer- 
less Bumper & Accessories, Ltd., 
11924] 4 D. L. 11. 298.— CAN. 


PART 11. SECT. 6. SUB-SECT. 18. 

gj. Conditional Sales Act — Interest of 
sdler under conditional sale .] — A land- 
lord is not entitled to distrain on the 
interest of a seller in goods i)ought by 
the tenant under a conditional sale 
agreement, even though tho above Act 
has not been oomplled with. — B ell & 
SoriiKRKL V. Jaoobron & Weitzer, 
119251 2 D. L. II. 393 ; [1925] 1 W. W. 
tt. 913.- CAN. 


PART II. SECT. 6, SUB-SECT. 1. 

440 iv. — -.1 — Albert r. Storey, 
[19251 4 D. L. R. 374.— CAN. 


440 y, ,] — ^The attornment olause 

In que^ion herein, which was contained 
in an agreement for tho sale of land, 
held not to be affected by tho accelera- 
tion clause in said agreement; &, 
therefore, stuoe there was no rent due 
under the attornment clause at the 
time the distress, with respect to which 
this action was brought, waa made, the 
distress was bad the purchaser 
entitle to damages therefor.— B ubreix 
V. Watt Sc Habdinok, [1928] 8. D. L. R. 
605 ; [1928] 2 W. W. R. 482,— CAN. 


PART II. SECT. 6, SUB-SECT. 4. 

sk. Covenant to summer-fallow — 
Forfeiture claxtse, on execution .] — A 
lease of farm lands on the crop-pay- 
ment plan also provided by a clause 
followuig the habendum that the lessee 
should pay yearly a certain sum per 
acre for each acre of tho portion agre^ 
to be summer-fallowed which should 
not bo summer-fallowed, & a further 
sum per acre at the expiration of Uie 
term for everj' acre not left i»loughed as 
agiecd. A forfeiture clause, provided 
that in the event (mter alia) of tnc goods 
of tho lessee being taken in execution 
or a writ of execution being issued 
against them, the then current yearns 
rent should immediately become due 
& payable & tho term should imme- 
diately become forfeited & void. On 
a motion, in an action for wrongful 
distress, to continue an Iniimction until 
trial Held ; assuming but without 
deciding that tho clause following tho 
habendum was part tliorcof, the for- 
feit ore clause could not bo applied so 
as to render immediately payable the 
amount agreed on as payable for 
failure to summer-fallow ; such amount 
did not faU due until the day after the 
latest day tho lessee had to do the 
work, &, since that period bad not 
exph’cd when the lessor distrained with 
respect to said amount, the distress 
was semblc illegal. — Garrow v. Baird, 
I1931J 1 W. W. n. 121) ; 39 Man. h. U. 
367.- CAN. 


PART II. SECT. 6, SUB-SECT. 5. 

456 iii. .] — A distress for 

rent; when made at night, is Invalid 
even as against a third party, when the 
tenant has not waived the objection. — 
Roach v. Larpas, [1926] 1 D. L. R. 
391 ; [19261 1 W. W. R. 74 ; 20 Sask. 
L. R. 246.— CAN. 

461 i* Waiver of irregularUy by tenant 
— Whether diMress valid as (mainst third 
Tiorti/.l— R oach v, Lappas, [1926] 1 
D. h, R. 391 ; [1926] 1 W. W. R. 74 ; 
20 Sask. L. R. 246.— CAN. 
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PART II. SECT. 6, SITB-SECT 6, -B. 

482 ii. .] — 8 Anne, s. 7, whicn 

continues the right to distrain for six 
months after the expiration of the term 
if the landlord’s title & the possession 
of the tenant ooijtinuc, is Inapplicable 
where the term has been put an end to 
by a forfeiture. Tho question whether 
a tenant’s term has Injcn ended doe.s 
not depend upon tho fact of possession 
but upon the continued existence of his 
right to possession. The taking by a 
vendor of an order for specific per- 
formance of the agreement for sale & 
for a writ of i) 08 session is inconsistent 
with the continuance of tho relation- 
ship of landlord & touanb created by 
the agreement between him & tho 
purchaser ; & a distress made after 
the issue of the writ of possession is 
wrongfully made. — Swenson v. 
McIlmoyix, [1930] 2 W. W. B. 382 ; 
3 1). 11. 959.— CAN. 


PART II. SECT. 7. 

496 i. General rule — Land out of which 
refit issues.] — The distress was void 
ab initio on the ground that it was not 
made on the premises In respect to 
which the rent was claimed. — Burrell 
V. Watt & Hardinqe, [1928] 3 D. L. B. 
505 ; [1928] 2 W. W. B. 482.— CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

g i. Not limited to one ycar*8 rent ..] — 
The contention that a disiress cannot 
bo made for more than one year’s 
rent cannot be upheld. — Commercial 
IjIHs Abburance Co. of Canada v, 
Cadenbead, [1931] 3 W. W. B. 053.— 
CAN. 

PART II. SECT. 9, SUB-SECT. 8. 

560 ill. .] — ^Where there was a 

crop payment lease, 8c prior to the 
lease there was a mt^. over the 
property 8c the mtgees. had exercised 
their right to take possession : — Held : 
tho lessor had no right to distrain. — R. 
V, Sullivan, [1924] 2 D. L. R. 429; 42 
Can. Grim. Cas. 44.— CAN. 
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723. Add* Anriotaiion : — ^Expld. Davies v. Property 
& Reversionary Investments Corpn., Ltd., 
[1929] 2 K. B. 222. 

731. Add, Citation : — after ** Ex. Ch.** add “ revsg, 
S. C. sub nom. Leytand v, Tancrbo (1850), 
16 Q. B. 664.** 

732. Add, Annotation : — .4s to (\) FoUd. Davies v, 
Propertv & Reversionary Investments Corpn., 
[1929] 2 K. B. 222. 

737a. .] — (1) A notice of distress which 

specifically sots out each article that has been 
distrained, or which, while not specifically 
setting tliem out, is to be interpreted as mean- 
ing that all the goods on the premises have 
been distrained, is good. 


(2) A notice whicli, after setting out certain 
specified articles, continued & all other 
goods upon the premises (unless specially 
exempt) sufficient to satisfy the amount 
of this distress ’* : — Held : bad. — Davies v. 
Property Reversionary Investments 
Corpn., [1929] 2 K. B. 222 ; 98 L. J. K. B. 
615 ; 141 L. T. 250 ; 93 J. P. 107 ; 46 T. L. R. 
434 ; 73 Sol. Jo. 262 ; 27 L. G. R. 600, D. C. 

738. Add, Annotation : — As to (2) Retd. Davies v. 
Property & Reversionary Investments Coi*pn., 
[1029] 2 K. B. 222. 

739. Add, Annotation : — As to (3) Refd. Davies v. 
Property & Reversionary Investments Corpn., 
[1929] 2 K, B. 222. 


PART II. SECT. 11, SUB-SECT. 1.— 

B. (b). 

762 i. Expulsion from premises — 
Not permissible,] — A landloid distrain - 
inj? is not entitled to lock up the whole 
of the demised premises so as to exclude 
the tenant therefrom. — Black v, 
Stebnicki, [1930] 4 D . L. R. 715 ; 2 
W. W. H. 656 ; 39 Man. L. R. 123 ; 
revsg,, [1930] 2 D. L. R. 675 ; 1 W. W. R. 
437.— CAN. 

PART II. SECT. 12, SUB-SECT. 8.— A. 

779 iv. Macdonald v, Oum- 

mNGS (1892), 8 Man. L. R. 406. — CAN. 

PART II. SECT. 12, SUB-SECT. 3.— 

C. ie). 

833 i. Effect of — Property seized under 
Absconding Debtors Act,] — Property 
seized upon a warrant Issued under the 
above Act is uot liable to the landlord 
for a year’s ront^ thousrh notice of his 
claim is given to the sheriff before the 
delivery of the property to the trustees. 
— Stavton V, Johnston (1858), 4 All. 
54.— CAN. 

PART II. SECT. 13, SUB-SECT. 1. 

sv. Orderly Paj/nient of Debts Act, 
1932 — Whether applicable foj landlord 
holding under distress.] —Bkumxck v. 
Blank, {1932] 3 W. W, 11. 507.~CAN. 

PART 11. SECT. 18. SUB-SECT. 2, 

880 i. TJar to action for rent — Goods 
imufficieni to saiisfy rent.] — The exist- 
ence of a distiv'ss is, until the sole, an 
answer to an action for rent, regardless 
of whether the distress bo snffleient or 
nor to satisfy the amount for which the 
levy is made. — Fa well r, Andrew, 
ri917) 2 W. W, R. 400 ; 34 D. L. R. 
12 ; 10 Sask. L. R. 162.— CAN, 

PART II. SECT. 13, SUB-SECT. 7. 

k i. .1— In the absence of an 

agreement uith all parties Interested, 
a landlord cannot be the purchaser at 
a sale under a distress for rent. — Hart 
V, Yarwood, {19321 2 W. W. R. 74; 

4 D. L. 11, 169.— CAN. 

PART II. SECT. 13, SUB-SECT. 10. 

si. On goods sold under conditional 
sale by udfe to husband — Bailiff*a safe 
a mere pretence .] — Barlow v. Bhkk'/k 
(B. C.), (19171 1 W. W. R. 270.— CAN. 

PART II. SECT. 13, SUB-SECT. 11. 

sn. Paxes unpaid — Sale valid as 
between landlord dt tenant,] — Mathk- 
SON V, Calkin (1931), 3 M. P. R. 9.— 

CAN. 

PART II. SECT. 14. 

b i. Costs of Distress Act, 

ft, S. O., 0127- •'Agreement bctujcen 
finance company bailiff- -No offence 
by bailiff.] — R. v. Anderson (1931), 
55 Can. C. C. 190.— CAN. 

PART II. SECT. 17, SUB-SECT. 1.— C. 

t i. Removal must be during 

tenancy.] — IMd : the rights of the 


landlord, under Distress for Rent Act, 
1737 ( 0 . 19), 8. 1, to follow goods 
removed by the tenant, applies only 
to goods removed during the tenancy. 
— Re McKay & Adams, Ex p. Vest 
(1929). 47 N. S. W. W. N. 88.— AUS. 

a i, .J — To entitle a landlord 

to follow & distrain sell goods which 
his tenant has removed from the 
demised promises it Is necessary tnat 
the rent should bo actually due at the 
time of the tenant’s removal of the 
j goods. If no rent is due at the date of 
removal, & the landlord follows Sc 
distrains Sc sells the goods for rent 
subsequently falling due, the distress 
Sc sale are illegal Sc the landlord is 
liable in damages. — Z dbouvinski i>, 
Duke, [19241 4 D. L. R. 326 ; 3 
W. W. R. 49.— CAN. 

e i. Necessity for,] — A landlord 

on becoming aware that his tenant 
who was in arrear with his rent was 
removing the invecta et ilkUa, prevented 
the tenant from doing so by force 
without any application to the ct. for 
an attachment or Interdict : — HeM : 
the landlord’s hypothec was inoperative 
until an order of attachment was 
obtained from the ct.. & the landlord 
was not entitled to prevent forcibly 
the removal of the invecta et illata. — 
Reddy t?. Johnson (1923). 44 N. L. R. 
190,— S. AF. 

PART II. SECT. 17, SUB-SECT. 1.— F. 

1000 iv. .1 — A lease to C. 

provided that in case tho lessee 
attempted to abandon the premises or 
to remove his goods & cbatlels so that 
there would not be a sulflcient distress 
for three months’ rent, the rent for the 
current & ensuing three months 
should immediately become duo. The 
premises wore In fact occupied by a co., 
of which C. was a shareholder & 
official, though no assignment of the 
lease was made. The eo. proceeded to 
abandon tbo premises Sc to remove its 
goods, & tho lessor distrained : — Held : 
this clause did not Justify a seizure of 
the CO.’S goods, upon which there was 
no right t/O distrain for rent not in 
arrear. — Crystal. Ltd. v. Willard 
Kitchen, Ltd., (19241 2 D. L. R. 1051 ; 

2 W. W. R. 344.— CAN. 

PART II. SECT. 18. SUB-SECT. 2. 
1064 1. What constitutes — Goods not 
in actual possession of distrairicr,]— 
Where goods distrained for rent have 
been impoimdod on the premises, it is 
not essential that tho landlord or 
any one on his behalf should remain 
on the premises In possession of the 
goods ; & whore such goods arfj after- 
wards removed by a person claiming 
them 08 the true owner thereof under a 
bill of sale, tho landlord, in the absence 
of proof of abandonment of such 
distress, may maintain an action for 
pound breach for treble the value of 
the goods BO removed. — Cleave v. 
Commercial Loan Sc Finance Co., 
Ltd., [1930] N. Z. L. R. 925.— N.Z. 

g 1. Distress on goods subject of 

hire-purchase agreemeni — Re^ssession 
by owner wUhoui knowledge of distress.] 

18 


— Forrest v, Washino, [192UJ AV. A. 

L. R. 49.— AUS. 

PART n. SECT. 18, SUB-SECT. 3. 

1071 i. Reception — Upon fresh pur- 
suit — Loss of right.] — In the case of 
pound breach or rescue of goods dis- 
trained, the right of recaption on 
fresh pursuit, wMoh is explained to 
moan '^thout delay, is not defeai ed by 
mere lapse of time, but by some wont 
of diligence on the part of tho party 
seeking to exercise the right. — AIay v. 
Morris (_1929), 30 S. R. N. S. W. 355 ; 
47 N. S. W. W. N. 152.— AUS. 

PART II. SECT. 19, SUB-SECT. 3. 

m i. .] — A distress is exces- 

sive when the value of the goods 
seized was unreasonably greater than 
tho amount of rent due, in such a 
case, nominal dam6iges \rlll bo pre- 
sumed. — Rowan v. Costello, [19281 
3 1). L. R. 744 ; (1928j 2 W. W. R. 343. 
—CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
C. (a). 

t i. .1 — Dicks v. Barbour 

(P. E. L), [1927] 4 D. L. R. 478.— CAN. 

PART 11. SECT. 19, SUB-SECT. 4.— 
E. (b). 

g i. .] — HeM : a roplovhi bond 

with one surety was sufficient. — 
Tayix>r V. Burpee (1861), 10 N. B. R. 
(5 All.) 191.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

E. (c) i. 

g i, — p. brought a re- 

plevin action, & the goods wore de- 
livered to him. Tho judgment In his 
favour was reversed, but I'cturri of the 
goods or damages for their detention 
was neither donumd(’id nor adjudged : 
— Held : as tho obligees could in the 
replevin action have claimed & ob- 
tained an order for return of the goods 
or for damages, they could not (jlaim 
It In an action on tho replevin bond. — 
Petrie v. Rideout, [1925] 1 D. L. R. 
1078 ; [1925] S. C. R. 347.— CAN. 

9 ii, .]— Travis v. Smith, 

[1930] 3 D. L. 11. 231 ; 1 M. P. R. 57. 
—CAN, 

a i. Goods liable to seizure ,] — 

Martin v, Passarini, (1928] 1 D. L. R. 
630 ; 59 N. S. R. 4G0.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

F. (a). 

p (p. 380) I. Breach of covenant 

forfeuing rent claimed — Admissible ,] — 
In an action of replevin bv a aub•l(^sseo 
against the lessor, pltf. is entitled to 
prove, on cross-examination of tho 
lessor, that there had been a broach 
of a covenant In the lease which for- 
feited the rent claimed, the sub-lessee 
being entitled to the benefit of such 
covenant, though there has boon no 
assigpmont of the lease In writing. — 
Rignuette V, Hebert (1006), 37 
N. B. R. 68.— CAN. 

St. Stay of proceedings— WJten 
ordered.!— D ewhurst v, McCJoppin 
(1870). 17 Gr. 672.— CAN. 



VoL XViil.— Distress. Cases 1065a — ^1419a. 


1065a. & Co., Ltd. 

O’Leaby (1982), 49 T. lu B. 88 ; 76 Sol. .lo. 
869. 

1266a. Evidence — ^Terms of tenancy.] — If a 

tenant suing his landlord for a wrongful 
distress does not put in the agreement of 


tenancy, the jury, as against him, may infer 
its terms from his own admission or his own 
evidence in the case. — C owne v. CoRDEuy 
(1802), 10 W. R. 347. 

1271. Add, Annotation : — Refd. Elliott r. Boynton, 
[1024] 1 Ch. 236. 


Part III. — Distress for Rates 


1376. After this case add : — 

.] — See, now. Bating & Valuation Act, 

1925 (c. 90), s. 62. 

1396. Add, Annotation : — Refd. L. 0. 0. v, Hackney 
B. C., [1928] 2 K. B. 688. 

1409. Add, Citation : — 2 B. B. A. 949. 

1412. Add, Citation : — 1 B. B. A. 460. 

Add, Annotation : — Consd. L. 0. C. v, Hackney 
B. C., [1928] 2 K. B. 688. 

1413. Add, Annotation : — Folld. L. 0. 0. u. Hackney 
B. C., [1928] 2 K. B. 688. 

1413a. .] — Where a rate, duly made 

& confirmed, has been levied in respect of 
a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 
not being fitted for any use, & a distress 
warrimt has been issued by justices in enforce- 
ment of payment of such rate, an action 
of replevin will not lie ; the jurisdiction />f the 
jastices depends simply on occupation within 
the parish, & not on beneficial occupation. — 
London County Council v, Hackney 
Borough Council, [1928] 2 K. B. 588 ; 97 
L. J. K. B. 694 ; 139 L. T. 407 ; 92 J. P. 
138 ; 44 T. L. B. 692 ; 26 L. G. B. 366 ; 
(1926-81), 1 B. B. A.249. 


1414. Add, Citation : — 2 B. B. A. 919. 

Add, Annotations : — Refd. Kingston Mill, 
Stockport V, Owen (1928), 92 J. P. Jo. 782; 
L. C. C. v. Hackney B. C., [1928] 2 K. B. 
688 . 

1419a. .] — The poor rate payable in 

respect of a dweUing-house of which pltf. 
was weekly tenant was £5 10s. a year. A 
demand note for a half-year’s rate, namely 
£2 16s., was served on pltf., but he failed 
to pay the money & a summons was issxied 
against him. I^ltf . did not appear before the 
justices, who refused to hear his landlord’s 
daughter on his behalf. Evidence having 
been given on the part of the overseers, the 
justices issued a distress warrant against 
pltf.’s goods, although, before they signed the 
warrant, thelandlord’s daUghterhad addressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of w^hich one of the 
justices was aware: — Held: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue tlie warrant, they 
ougiit to consider only facts known to them 
in their judicial capacity from materials 
properly before them, & they had acted 


PART II. SECT. 19. SUB-SECT. 4.— • 
F. (d). 

1 i. Warehouseman — Joinder of 

•ixtrties .] — In a replevin action against 
a warehouseman : — Held : a eo. In 
whose name the warohonso ivccipts j 
were taken was tai titled to be added as | 
a party deft— Nouthern Fihit (Jo. v. \ 
WiNNii’EO Ooi.n Stouaoe. Ltd., i 

2W.W. K. 231; 3 J). L. R. 427.— CAN. | 

sv. JSu what versons — " Owner ** of | 
uoods.] — Pltf. offered for sale at public [ 
auction certain cattle, for which deft, 
bid & was declared the purchaser. The 
terms of the sale were that for any 
cattle sold the pun'Jiaser was eit her to 
pay cash or deliver an endorsed pro 
ralssory note to be approved of by pltf. 
Deft, having a money claim against 
pltf. & desiring to make a settlement 
with him, openly took the stock to his 
farm without paying cash or giving an 
approved note : — IleXd : pltf. was not, 
when he commenced this action for 
replevin, the “ owner of the cattle 
& there was not a wrongful taking 
within Replevin Act, R. S. O.. 1927, 
s. 2. — McKek V, Fisher, [1930] 2 
D. L. R. 14 ; Cl 0. L. R. 634.— CAN. 


PART II. SECT. 19, SUB-SECT. 4.— 
F. (e). 


a 1. Effect o/.l— Alexander v, 

CowiK (1880), 19 N. B. R. (3 P. & B.) 

599.— CAN. 


PART II. SECT. 19. SUB-SECT. 4.— 
F. (f). 

•d. Plaintiff ordered to return goods,] 
— Pltf. obtained posaoBsion of goods by 
virtue of an order for replevin & subso- 
guenUy dlsoontinued his action : — 
ueUi : the ct. had power to order the 
return of the goods. — Passarini t>. 
Martin, [19251 2 D. L. R. 914; 68 
N. S. R. 121.— CAN. 


PART II. SECT. 19. SUB-SECT. 5.— 
A. (a). 

1269 I. Against landlord — Pleading.] 
—Scott v. McCabe (1871), 31 U. R. 
220.— CAN. 

so. Whether proof of value of goods 
necessary— -Value admitted hy defendant 
acceqited .] — Martin t?. Passahini, [1928] 
1 I). L. R. C36 ; 59 N. S. R. 4C0.— CAN. 

sp. Against bailiff <£’ auctioneer — 
Eight of defendants to protection of 
Magistrates Courts Act, 1908.] — Where 
a bailiff acting in good faith seizes goods 
belonging to A., under a distress 
warrant directed against B., & where 
an auctioneer at tho request of the 
bailiff & in good faith sells such goods, 
both the bailiff & tho auotlonoor arc 
entitled to the protection afforded by 
above Act. — Kewene r. Bucjilaxp & 
Sons, [1928] N. Z. h. R. 81S.— N.Z. 

PART II. SECT. 19, SUB-SECT. 6.- 
A. (b). 

1276 i. Illegal entry — Entry at night 
— Prevention of removal of goods — 
Actual damage.] — Baldky v. Dixon, 
[1931] 2 D. L. R. 437 ; 1 W. W. R. 21 ; 
39 Man. L. JL 273.— CAN. 

d i. .J — ^Where a landlord 

follows & distrains Se sells goods for 
rent subsequently falling due, & tho 
distress & sale ai*e illegal : — Held : the 
quantum of damages is tho full value 
of the goods lost to tho tenant after 
allowing for deprooiation. but exem- 
plary damages cannot bo awarded 
where tho landlord considered that ho 
was acting within his rights Si did not 
act in a wanton or insolent manner in 
making the seizure. — Zurouvinski v. 
Duke, [1924] 4 D. L. R. 336 ; 3 

W. W. R. 49,— CAN. 

PART 11. SECT. 19. SUB-SECT. 6.— 
C. (a). 

a i. .] — ^Whlle it seems that 

19 


an action for distraining for more rent 
than is duo cannot be maintained 
without a tender of tho sum that is 
actually due, this pilnciple does not 
apply to an action for an cxccs‘<ive 
distress. — Rowan v. Costello, I1928J 
3 D. L. R. 744 ; 11928] 2 W. W. R. 343. 
—CAN. 

PART III. SECT. 1. SUB-SECT. 1. 

p j, J — Where a 

tenant under a lease has covenanted 
to pay all municipal taxos, tho landlord, 
against whom the taxes are assessed, 
is a person liable therefor with the 
tenant under Mercantile Law Amend- 
ment Act, 1 856, s. 5, & payment by the 
landlord to the creditor, tho city, is a 
prerequisite to tho landlord becoming 
entitled to tho securities or to use the 
remedies of the city. But the city’s 
right of distress is not a secniily under 
tho Act, nor is it a remedy wliiob, upon 
payment, tho landlord can use . — Re 
Hinoston-Smitii, Ex p, MacPherson 
Estate, [19241 3 D. L. R. 844; 2 
W. W. R, 1081 ; 34 Man. L. R. 312 
6 C. B. R. 41.— CAN. 

PART HI. SECT. 1, SUB-SECT. 2. 

sg. Goods held as purchaser under 
conditional sale agreement.]— Under the 
Medicine Hat Charter goods in the 
possession of the person taxed may be 
seized & sold for such taxes as are 
made a lion on land, even though his 
interest therein is only that of a vendee 
imder a oonditional sale o^oement ; 
where, however, tho taxes with respect 
to which the distress is made are not a 
Hen on land, it is only the interest of 
tho taxpayer in goods held by him 
under a conditional sale agreement 
that may bo sold. — Canadian Hoi-t- 
MAN MaCHINERV CO., LTD. V. MEDICINE 
Hat Cttt, [19311 2 W. W. R. 121 ; 3 
D. L. R, 196.— CAN. 
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correctly in point of law on the evidence 
which had been so proved. — ^P almer v. 
Crone, [1927] 1 K. B. B04 ; 06 L. J- K. B. 
604 ; 137 L. T. 88 ; 91 J. P. 67 ; 43 T. L. B. 
266 ; 25 L. G. R. 161. 

1420. Add. Annotation : — Retd. Gateshead Assess- 
ment Committee v. Bedheugh Colliery, [1926] 

A. C. 309. 

1422. Add. Annotations : — Refd* Palmer v. Crone, 
[1927] 1 K. B. 804; Lowery v. Kingston- 
upon-Hull Corpn., [1930] 1 K. B. 368. 

1423. Add. Annotation : — Refd. Palmer v. Crone 
[1927] 1 K. B. 804. 

1424. Add. Annotation : — Refd. Pigg v. Weardale 
Union Tow Law Overseers (1923), 22 L. G. R. 
17. 

1431. Add. Annotation: — As to (2) Refd. B. i?. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

143S. Add. Annotation : — As (1) Refd. L. C. C. 

v. Hackney B. C., [1928] 2 K. B. 688. 

1446. Add. Annotation: — As to (2) Refd. R. v. 
London County Council, Ex p. Entertain- 
ments Protection Assocn., Ltd., [1931] 2 
K. B. 215. 

1459. Add, Annotation: — Refd. Be Airedale Gar- 
age Co., Anglo-South American Bank, Ijtd. 
V. Airedale Garage Co. (1932), 101 L. J. Ch. 
289. 

1462. Add. Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804, 

1471. Add. Annotation: — As to (1) Consd. R. v. 
Norfolk JJ,, Ex p. Porter (1926), 43 T. L. R. 
63. 

1472. Add. Annotation : — Folld. R. v. Norfolk JJ., 
Ex p. Porter (1926), 43 T. L. B. 53. 

1484. Add, Annotation : — Refd. L. 0. C. v. Hackney 

B. C., [1928] 2 K. B. 588. 

1489. Add. Annotation : — Refd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

1491. Add. Annotation : — Consd. L. C. C. v. 
Hackney B. C., [1928] 2 K. B. 688. 


1506. Add. Annotation: — As fo (1) Refd. Palmer 
e. Crone, [1927] 1 K. B. 804. 

1632* Add. Citation : — sub nom. Blbtchingdon 
Surveyor v. Band, 3 New Sees. Oas. 640, 

1542. Add. Citation I B. B. A. 670. 

1648. Add. Annotation : — Refd* L, 0. 0. v. Hackney 
B. 0., [1928] 2 K. B. 688. 

1676. Before tliis case add ** See, now, I^and Drain- 
age Act, 1930 (c. 44), s. 31.” 

1682. Add. Citation .•—sub nom. Nearb v. Walbcer, 
7 J. P. 143. 

1584a. What may be distrained— Goods outside area 
of Drainage Board — ^Land of person liable 
partly within area.] — Pltf. owned land part 
of which was outside the area administered 
by defts. The amount claimed from him in 
respect of drainage rates on his land, which 
was situate within the area of defts., having 
remained unpaid, defts. claimed to be entitled 
to levy distress upon the goods outside their 
area : — Held : the distress warrant, being 
properly issued against a person liable to the 
rate, might be executed upon the goods of 
pltf., even though not within the Urnits of 
the area administered by defts. — Morse v. 
The Ouse Drainage Board, [1931] 1 K. B. 
109 ; 100 L. J. K. B. 238 ; 144 L. T. 182 ; 94 
J. P. 127 ; 28 L. G. B. 196. 

1588. Add. Annotation Apld. R. V. Clements 
Judge, Ex p. Ferridge (1932), 76 8ol. Jo. 414. 

1588a. Costs of distress — Power to levy.]— The 
power given to Comi’s. of Sewers by Sewers 
Act, 1833 (c. 22), s. 65, to levy the costs of a 
distress is limited in the cases of distress for 
sums under £20 by Distress (Costs) Acts, 
1817 (c. 93) & 1827 (c. 17).— R. v. Norfy>lk 
JJ., Ex p. Porter (1926), 96 L. J. K. B. 
168 ; 136 L. T. 327 ; 91 J. P. 14 ; 43 T. L. R. 
53 ; 70 Sol. Jo. 1198 ; 25 L. G. R. 44, D. C. ; 
sub nom. R.* v. Smith, Ex p. Porter, [1927] 
1 K. B 478. 

1604. Add. Citation: — sub nowi. R. v. Lindsey, 
Parts of, lAncolnshiie, JJ., Ex p. Bower, 
107 L. T. 170. 


Part IV. — Distress for Assessed Taxes. 

1607. Add. Annotations: — Refd. R. v. Swansea , gan County Council v . Glassbrook, fl924] 1 

Income Tax Comrs., Ex p. English Crown ! 1C. B. 879. Generally, Refd. Cliina Naviga- 

Spelter Co., [1925] 2 K. B. 250. Mentd. Ingle I tion Co. r. A.-G. (1932), 48 T. L. K. 375. 

V. Farrand, [1927] A. 0. 417. I 1636. Add. Annotation : — Refd. Pickford v. Quirke, 

1609, Add. Annotations: — As to (1) Refd. Glamor- Pickford v. I. R. Comrs. (1927), 138 L. T. 600. 


PART HI. SECT, t, SUB-SECT. 4.— A. 

t427 i. By whom made — Colletior .] — 
The right to serve notice & the 
right to receive payment of municipal 
taxes rest In the collector of taxes & 
not in the city, & the service of the 
notice is not a remedy of the city which, 
upon payment, the landlord is entitled 
to nse against his tenant. — Re Hino- 
STON-SMiTn, Ex p. MacPherson 
Estate, [1924J 3 D. L. R. 844; 2 
W. VV. R. 1081 ; .34 Man. L. R. 312 ; 
6 C. B. II. 41.— CAN. 

1427 U. Under Village Act. 

R. S.. 1920 (c. 88).}— The duties of 
the secretary -treasurer of a village under 
this Act do not include that of levying 
distress. Where no person is appolntea 
by the Act for such purpose, the village 
must appoint some person when 
necessary, & where distress has been 
levied by a person not authorised, the 
village may subsequently ratify & 
adopt his acts. — Manitoba Oil Pro- 


. Ltd. V. liANGENBTfUO ViLLACiE, 
(19231 4 D. L. R. 200 ; 3 W. W, R. 
308.— CAN. 

PART III. SECT. 1, SUB-SECT. 6.— 
A, (b). 

•k. Mectsure of damages,] — The 
seizure of goods, worth over 35,000 to 
satisfy a debt of $178 is an excessive 
seizure, & a village oorpn. having made 
or ratified such an unauthorised seizure, 
was found liable in damages ; & 
the measxire of damages was the 
differenoe between the full value of the 
goods seized &: the value of the goods 
necessary to bo sold to realise the 
amount of the taxes & the incidental 
costs. — Manitoba Oil Fboduotb, Ltd. 
u. Lanoenbubg Village, (1923) 4 
D. L. R. 260 ; 3 W. W. R. 308.— CAN, 


PART rv. SECT, 1. 

g I, — ^where several 

quarter sections are separately assessed, 

20 


a seizure for taxes of goods l>olougiiig 
to a person other than the person taxed 
or ovmer of the land in possession 
thereof can be made only for the taxes 
owing with respect to the particular 
quarter section on which the goods are 
found. — Springbank Municipaltit v. 
Walker, (1926) 1 D. L. R. 925 ; [1925] 
I W. W. R. G97 ; 21 Alta. L. R. 344.-- 
CAN. 

g ii. .) — Under Municipal 

District Act. R. S. A., 1922 (c. 110), 
the right to seize cliattels lying on the 
land taxed, but not belonging to the 
person taxed, is limited to the case in 
which the person assessed is in actual 
occupation of the land, — Boott v. 
Municipal District op Woodford 
(Alta.), (19261 4 D. L. R. 788 ; (1925] 
3 W. W. R. 727 ; affg.. [1925J 2 W, W. 
R. 678,— CAN. 


0 I, On second distress — First 

didress obstructed .] — When the levying 
of a distress is obstructed by tbe party 



Vd. XVm.— Oisireas. Oaaes 1668—1780. 


Part VI. — Distress under Summary Jurisdiction Acts. 

1668. Add. Annotation : — ^Refd. R. v. Judge, Ex p. Isle of Ely Justices (1931), 100 L. J. K. B. 360. 


Part VII. — Distress Damage Feasant. 


1732a. .] — Habrington v. Bush 

(1709), 11 Mod. Rep. 219 ; Fortes. Rep. 266 ; 
Holt, K. B. 23 ; 88 E. R. 1000. 


1732b. .j — OewAY v. Bristow 

(1711), 10 Mod. Rep. 37 ; 88 B. R. 616. 

1780. Add. Annotation : — Refd. Back v, Daniels 
(1924), 69 Sol. Jo. 160. 


whose ^ods are being distrained & 
the distrainer is thereby prevented 
from realising the fruits of the distress, 
he is entitled to levy again ; &: on the 
second distress ho is not oondned to 
seizing the goods previottBly distrained. 

— Gislasos^ V. Kuhal MoNiorPALmr 

OF Ii'oAM Lark & Waud. ri929J 2 
D. L. R. 386 ; 1 W. W. R. 233 : 23 
S. L. R. 359.— CAN. 

q it Goods subject of security 

under Bank AcU «* 88.1 — Beld : the 
bank was in actual & exclusive posses- 
sion of the prcmlBes & business at the 
time when the city corpn. seized the 
goods for taxes upon the realty & for 
business tax ; the seizure was therefore 
invalid.— Bkantkouu City v. Im- 
PiiiKiAL Bank, 119301 4 D. L. H. 058 ; 
Go O. L. R. 625 ; 12 C. B. R. 39 ; affg.. 
119301 2 D. L. R. 669 ; 64 O. L. K. 
671 ; 11 C. B. R. 319.-~CAN. 

8m. Bight of sheriff to sell land — 
Insufficient distress.] — Dob d. Beel 
V. Rbaumore (1 834), 3 O. S. 243. — CAN. 

sn. .J— FOLBY V. Moodib 

(1858), 16 U. C. R, 254.— CAN. 

80. .1 — Frazer v. Matticb 

(1860), 19 U. O. R. 150.— can. 

$t. Sale of mortgaged land — Purchase 
by mortgagee. — Bight of mortgagee — To 
surplus.] — He Grant (1891), 7 Man. 
L. R. 468 .— can. 

5 V, To Vihnle security. 

—Farrow v. Massey-Harris Co., 
Ltd., [19271 3 D. L. R. 997 ; [19271 
2 W. W. R. 639 ; 21 Sask. L. R. 610.— 

can. 

sw. ValidUy — Failure to give 

notice to “ persons interested .*^] — 
Standard Trusts Co. v. Hiram 
Municipality, [1927] 1 D. L. R. 1063 ; 
[1927] S. C. R. 50.— CAN. 

gx. Notice to mortgagee of 

application for title sent to ximmg 
address ,] — Howe v. Kipp, [1927] 3 
D. L. R. 1048 ; [1927] 2 W. W. R. 
522 ; 21 Sask. L R. 637.— CAN. 

PART IV. SECT. 3. 

8g. Su.sp('nsion of poinding’ -Grounds 
/or.J- -Coiiiplaincr, who resided in 
Scotland, was assessed to liuionu' Tax, 
Sched. E., for the year 1928-29, by 
a body of General Comrs. In Kngland 
in respect of director’s foes received 
from an English co. He duly appealed 
agtilnst this assessment He it/ was 
averred by tbo resp. that a notice was 
sent to complaliior summoning him to 
a mt^eting of the Comrs. for the hearing 
of his appeal. Complainer denied 
that such a notice was sent to, or re- 
<‘eived by him. Ho did not attend tho 
appeal meeting & tho assessment was 
confirmed the Comrs, Subse- 

quently, tho Comrs. Issued a certificate 
that complainer had been duly assessed 
oharg<^ with the tax, which was 
unpaid, &. upon application by the 
collector of taxes for the Galashiels 
district of Selkirk, the sberllt-sub- 
stitut/e for the county issued a warrant 
for recovery. Goods belonging to 
complainer navlug been poinded by 
the sliorlff ofllcor, complainer presented 


a note of suspension in the Bill Chamber 
in terms of sect. 21 of J^xohequer Court* 
(Scotland) Act, 1856. The note having 
i>cen duly passed. It was thereafter 
enrolled as an exchequer cause. In the 
note complainer craved the ct. to 
suspend the notice of poinding on tbo 
following grounds : (a) that complaiuor 
had duly appealed against the assess- 
ment imder which the tax was (‘barged, 
& that sin(30, as be alleged, no notice 
of the hearing of the appeal had been 
sent to or received by him, tho appeal 
had not been detormtned according to 
law, & the tax charged was not recover- 
able ; (b) that tho sebed. of poinding 
served by the sheriff officer upon com- 
plulner was defective in that it stated 
that the goods poinded would be sold 
in default of payrnent of tho tax within 
four days instead of five days, as 
l»reBcribed by Income Tax Act, 1918 
(c. 40), 8. IGO (3 ) : — Ifeld : the note of 
suspension fell to be refused on the 
gi'ouud that tho dociHiiui of the General 
Comrs. (ionfli’ining tho assessment upon 
C/omplain(jr could only bo sot aside by 
an order of an English rt. the poind- 
ing was not invalid by reason of 
t inaccurate statement in tho sched. 
of poinding. — Rutherford v. Lord 
Advocate (1931), 16 Tax Cas. 145.—- 
SCOT, 

PART VI. SECT. 3. SUB-SECT. 1. 

t i, Masters & Servants Act, 

1920.] — Under Masters & Servants Act, 
R. S. S,. 1920 (c. 205), as It stood 
prior to Its amendment by 1930, a 
justice of the peace had no power in 
making an order against a master to 
impose imprisonment in default of 
distress. Qu. : w’hc‘thor since said 
amendment, which eliminates from the 
Act the power to enforce payment 
against a master by distraining on his 
goods, tho provisions of sect. 739 of 
tho Criminal Code now apply. — 
Burbank v. Zimmerman. [1930] 2 
\V. W. 11. 744 ; 3 D. h. R. 816 ; 54 
Can. C. C. 238,— CAN. 

sa. Imposition of hard labour — 
ValidUy — Criminal Code. s. 739 (2).] — 
R. V. Riley (N. S.) (1905), 14 Can. 
Crlm. Cos. 346,— CAN. 

PART VII. SECT. 6. 

1782 1. Failure to maintain fences — 
Cattle straying on to land.] — Bolton v, 
MacDonald (1894), 3 Terr. L. 11. 269, 
—CAN. 

sb. Cattle wandering on public road — 

Bight of adjoining occupier to impound.] 
— Where cattle are wandering on a 
public road in the oircuznstances 
specified in Pounds Act, 1915, s. 17, 
they may lawfully be impounded under 
that section by the occupier of land 
adjoining the road, notwithstanding 
that tho oounoi] of the munidpaUty in 
which the road is situated has con- 
seuted to their being on the road, 
has thereby waived the right to im- 
pound them given by Local Govern- 
ment Act, 1915, 88. 497, 498. — 

Molonky V. Wilson, [1929] V. L. R. 
285 ; Argus L. R. 223.— AUS. 
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PART VII. SECT. 8. SUB-SECT. 1.— A. 

e (p, 445) i. Notice — Under 

Stray Animals Act.] — On an appeal 
from a summary conviction under the 
above Act for illegal impounding: — 
Held: the conviction should be quashed 
as the record did not show that the 
notice reciuired by s. 34 was given to 
the poundkoeper. — S tahn v. ri?UTBRT 
(1922), 70 D. L. R. 285 ; [1922) 2 
W. W. R. 835.— CAN. 

e (p. 446) ii. To detain animals 

as security for expenses .] — WTien 
animals wrongfully taken under colour 
of damage feasant are impounded in a 
municipal poimd & the poimd-kooper 
receives them in ignorance of the 
wrongfulnesB of the taking & without 
participating in the wrong, he has a 
right to detain them as security for 
his expenses In feeding them & for his 
fees under the bye-law. — McCaw v. 
Ryczokoski, [1931] 1 W. W. R. 86 ; 
1 D. L. R. 849 ; 39 Man. L. R. 339.— 
CAN. 

PART VII. SECT. 8, SUB-SECT. 1.— B. 

1818 i. Must be a fit proper pound.] 
— Under Stray Animals Act. 1920, 
animals impounded must be plac/Od In 
tbo pound provided by the municipal 
council imder s. 9 : & whore a pound - 
keeper placed & kept horses upon a 
fenced quarter section owned by him 
& separated by a road allowance from 
the pound i>rovidod by the mnnicipallty 
& the fence being broken dowm, the 
horses escaped or were driven off : — 
Held : the municipality was liable 
under s. 9, as it must be taken to have 
assumed the risk of placing & keeping 
the horses In a place other than an 
authorised pound. — Sin wick v. Elfros, 
[19241 2 W. W. B. 755.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1.— E. 

k i, .) — Where under Stray 

Animals Act, 1915, s. 27 (1 ), the posting 
of notices of sale of impounded animals 
were not complied with : — Beld : the 
sale amounted to a conversion & tho 
pound -keeper, & the municipality 
employing him, were liable in damai^s, 
as (1) the posting of two notices within 
the municipality & one outside it was 
not a compliance with the Act ; 
(2) where animals are branded, tho 
pound -keeper is guilty of negligence in 
failing to mention the brands in the 
notioes. — Leach v, Mantario Rural 
Municipality No. 262 & Morn, [1921] 
1 W. W. R. 132 ; 56 D. L. R. 735 ; 14 
Sask. L. R. 25.— CAN. 

k ii. ,] — Where there is 

nothing indicating the presence of a 
brand on an Impounded animal tbo 
poundkeeper is not obliged to feel all 
over its body in search of a possible 
brand, in order properly to aescribo 
the animal in the presorthed advertise- 
ment. 

The sale of an impounded horse by 
a poundkeeper ; — Beld : defective be- 
cause notices of the impounding & of 
the sale had not been properly posted, 
& both the pound-keeper & the 
municipality which employed him were 



Case 1870. English and Empire Digest Supplement. 

Part VIII. — Distress for other Purposes. 

1870. Add. Citations: — sub novn. R. v, Pordham, L. R* 8 Q. B. 501 ; 42 L. J. M. C. 153 ; 22 W. R. 86. 


liable in conversion for tbe value of the 
horse at the time of sale. — Buown v. 
Rural Municitaijty of St. Francois 
Xavier & Breland (Man.), [10251 1 
W. W. R. 42.— CAN. 

1 I. .) — Where the 

posted & published notices of the 
impounding of an animal under Stray 
Animals Act, R. S. S., 1020, c. J24, 
the owner of the animal was unknown, 
did not describe tbe brand correctly & 
tbe description of the animal was 
insuflacient to satisfy the requirements 
of sect. 2G (1) of the Act, it was held 
that the sale was invalid, & that the 
municipality & the poundkeeper were 
liable for the value of the animal, 
which was placed at the amount for 
which it was sold at said sale. — 
Miller and Mutch v. Loreburn and 
KELI.Y Rural Municipality, [19281 
4 D, L. R. 251 ; 1 1928] 2 W. W. R. C6 ; 22 
Sask. L. R. 480.— CAN. 

sd. t^ayvient of residue to owner — 
Domestic Animals AcU 1921 (t*. 50) — 
Municipal District Act, 1911 (c. 3).J — 
The elfect of the amendment made by 
ss. 27, 28 of the former Act extends the 
period of twelve months provided by 
B. 213 of the latter Act, for application 
for payment to the owner of the residue 
of the picceeds of sale of an impounded 
animal, to twenty -four months from 
the date of sale. — Gollan «. Sterling, 
[1924] 3 W. W. R. 209.— CAN. 

PART VII. SECT. 8, SUB-SECT, 2.— A. 

1838 il. Payment bp un- 

cerii/ied chegtie.] — The dwivery of an 
uncertified cheque to the poundkeeper 
is not a ** deposit of the amoiuit claimed 


for damages ** vrtthln Stray Animals 
Act, R. S: S., 1920, c. 124, s. 34 (1), 
even though the poundkeeper treats 
the cheque as casn. What the Act 
oontemplatos is the payment of money. 
The deposit of the money is a condition 

S recodent to the right of the owner of 
ie impounded animal, which is released 
under the sect., to institute prooeedings 
against the person impounding It. — 
Wiley u. Boobosb, [1928] 2 W. W. R. 
329.— CAN. 

PART VII. SECT. 9. 

si. Conviction — Under Stray Ani- 
mals Act, 1920 (c. 124).} — Where the 
evidence shmved that accused had 
been wrongfully convicted of an offence 
of unlawfully rescuing cattle under a 
provincial Act, in that he had merely 
made an attempt: — Held: (1) the 
offence, not being an indictable offence, 
could not be remitted to tbe magistrate 
to convioi of an attempt under Oiminal 
Code. 8. 949 ; (2) s. 49 (d) of the above 
Act did not apply to the portion of the 
province within which tlie offence was 
charged to have been committed. — 
R. V. Gurski (1922), 09 T>, L. R. 191; 
38 C&n. Crim. Gas. 139; [1922] 3 

W. W. R. 540.— <3AN. 


PART VII. SECT. 12. 

g i. Measure of damages,] 

— Damages were fixed on the basis of 
prices obtained at auction sales, for 
while It may be that prices paid at 
auction sales arc not as large as are 
usually obtained at private sales, still 
tbe prices obtained at auction sales very 


often have a great deal to do with 
fixing the prioe of an animal in 
he community.— S in WICK u. Elfbos, 
[1924] 2 W. W. R. 755.— CAN. 

g ii. AXlotcance for pound- 

keeper *8 fees dt expenses,] — In on action 
for damages for the conversion of 
animals illegally sold at a pound -seJe, 
defts. have no right to an ailowanoe 
for tbe poimd -keeper’s fees or expenses. 
— Leach v , Mantario Rural Munici- 
pality No. 262 & Morn, [19211 1 
W. W. R. 132 ; 56 D. L, R. 735 ; 14 
Soak. L. R. 26.— CAN. 

It i. .]— Pltf. Im- 

pounded with a poundkeeper cattle 
which had come on to his land through 
a wire fence & claimed damages. The 
poundkeeper, without obtaining pay- 
ment of the damages or security 
therefor, released the cattle to the 
owner on receipt of the latter’s cheque, 
payment of wnich w’as stopped. On 
appeal by the owner the council of the 
municipality decided that tbe fence 
was not a lawful fence & that pltf. was 
not entitled to damages. Pltf. sued 
the poundkeeper & the municipality 
for the damages: — Held: pltf. was 
entitled as against both defts. to the 
damages claimed. — Johnson i*. Muni- 
cipal Disituct of Beaver Dam, 1 1925 } 
4 T). L. R. 200 ; [1925) 3 W. W. R. 
S69.— CAN. 

PART VIIL SECT. 5. 

Effect of Distress Act, It, S, S., 
1930, s. 8.] — Bah^ey V. Miller & 
Broatch, [1032] 3 W. AV. R. 260.— 

CAN. 
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Vol. XIX. Cases 4-185. 


EASEMENTS AND PROFITS A PRENDRE. 
Part I. — Nature and Characteristics of Easements. 


4. Add. Annotation: — As to (\) Refd. Sack v. 
Jones, [1925] Oh. 235. 

26. For “ Distinguished from running powers over 

railway.] ** read .]*’ 

27. Add. Annotations : — Refd. Simpson v. Weber 
(1925), 133 L. T. 46; Aldridge v. Wright, 
[1929] 2 K. 13. 117 ; Vandorpant v. Mayfair 
HotoJ Co., [1930] 1 Oh. 138 ; Keowatin Power 
Oo., Ltd. V. Lake of the Woods Milling Co., 
[1930] A. C. 640. 

35. Add. Annotation: — As to (1) Refd. Callard 
V. Boeney, [1930] 1 K. B. 353. 

48. Add. Annotations : — Refd. Back v Daniels 
(1924), 69 Sol. Jo. 160 ; Hackney B. C. v. 


Metropolitan Asylums Board (1924), 131 
L. T. 136. 

60. For words at commencement of para. (2) 
** There is no distinction ” read “ There is a 
distinction.” 

Add. Annotation : — Aa to (2) Refd. Aldridge v. 
Wright, [1929] 1 K. B. 381. 

68. Add. Annotation: — As to (1) Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117. 

69. Add. Annotation : — ^Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

73. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Ti*ansport v. Pitt, [1932] 2 K. B. 3. 


Part III. — Creation of Easements 


89. Add. Annotation: — Refd. Lord Strathcona 
S.S, Co. V. Dominion Coal Co. [1926] A. C. 108. 

97. Add. Annotations: — Expld. & DIstd. S. E. 
By. V. Cooper, [1924] 1 Ch. 211. Consd. 
York Oorpn. v. Loetham, [1924] 1 Ch. 557. 
Refd. Birkdale District Electric Supply Co. v. 
Southport Corpn., [1926] A. C. 356. 

98. Add. Annotations : — Consd. S, B. By. v. 
Cooper, [1921] 1 Ch. 211. Refd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1920] A. C. 355. 

121. Add. Annotation :~ -Consd. Ket^watin Power 
Co., Ltd. V. Lake of the? Woods Milling Co., 
[1930] A. C. 610. 

124. Annotations For “ Mentd. Poulton v. Moore 
(1913), 83 L. J. K. B. 876,” read “Consd. 
Poulton V. Moore (1913), 83 L. J. K. B. 875.” 
139. Add. Annotaiion : — As fo (1) DIstd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

145. Add. Annotation : — Consd. Callard v. Beeney, 
[1930] 1 K. B. 353. 

147a. According to intention of parties — Common 
approach — Not effective until approach 
cleared.]— S wan v. Sinclaib, No. 616, post. 


156. Add, Annotation : — Apld. Borman v. Griffith, 
[1930] 1 Ch. 493. 

166. Add. Annotation: — As to (1) Expld. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

173. Add. Annotation : — Refd. Aldridge v. Wright 
(1929), 98 L. J. K. B. 682. 

178. Add. Annotation : — As to (2) Refd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

C. (Vol. XIX., p. 35). 

Conveyancing Act, 1881 (c. 41), s. 0, is 
now replaced by Law of Property Act, 1925 
(c. 20), s. 62. 

181a. Right of way struck out of draft 

conveyance.] — Clark v. Barnes, No. 196a, 
post. 

182. Add. Annotation : — Refd. Clark v. Barnes, 
[1929] 2 Ch. 368. 

183. Add. Annotations : — Consd. Gregg v. Richards 
(1926), 95 L. J. Ch. 209. Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117. 

185. Add. Annotation : — Consd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


PART I. SECT. 2, SUB-SECT, 2, 

20 V, Gai»B 8 t\ I'lSH, fl027) 

V. L. 11. 88 ; 48 A. L. T. IGl ; [1927] 
Arffuu L. II. 111. — AUS. 

PART II. 

76 i. XhstiuffuUhed from profits d 
prendre .) — Buatt v. 1'ownshtp of 
Maldew, [1927] 1 D. L. It. IIIC; 60 
O. L. R. 102.— CAN. 

SO i. Distintruished from licence .) — 
Wbipp V. Mackev, [1927] I. II. 372.— 


PART III. SECT. 1, SUB-SECT. 1. 

sa. Pvhlic rioht. ] — Though tho public 
cannot acquire ownership of a land. 
It can acquire over It. an eaaement 
by grant. — U bsan Kasim Sait v. 
Seciuctary of State for India (1923), 
I. L. R. 47 Mad. 116.— IND. 


PART III. SECT. 1, SUB-SECT. 2.— A. 

98 i. Must not he ultra vires.) — A 
corpn. having agreed to grant an ease- 
ment to lay pipes over certain land ; — 
Held : the granting of such easement 
being quite oonsistont with the pur- 
poses for which the oorpn. was autho- 
rised to hold land. It was competent 
for tho oorpn. to make such grant.— 
Banks Peninsula Elkotrio Power 
Board v. Akaroa Borough Council, 
[1923] N. Z. L. n. 880.— N.Z. 

98 ii. — Quebec Public Utility 
Onmmisairm.) — Held: the above com- 
mission had no power to create 
a servitude, or any other right, in 
property of a “ public utility.” — 
Montreal Tramways Oo. v. Mon* 
TR6al-NorD VlLLE, [1924] A. C. 994. — 
CAN. 


PART III. SECT. 1, SUB-SECT. 4. 

107 i. Easement cannot be reserved or 
excepted.) — An easement cannot strictly 
bo made the subject cither of exception 
or reservation in a deed of oonvoyouco 
of land. — Ottawa Elkotrio Ry. Co. 
V. Federal District Commission, 
[1931] 1 D. L. R. 437 ; 66 O. L. R. 
154.-CAN. 

PART III. SECT. 1, SUB-SECT. 6. 

sb. Devise of adjoining plqts to two 
devisees — Condition for maintenance of 
right of vxiy.)— Vansiokle v. Kelly 
(1877), 42 U. C. R. 274.— CAN. 

PART III. SECT. 1. SUB-SECT. 6.— A. 

n. For ** n ” substitute ** 147a i.” 

o. For ” o *’ substitute ” 147a ii.’* 

p. For p ” substitute ** 147a iii.** 


1 



Cases 186s— 196b. English and Empire Digest Supplement. 


lS6a. -•] — In the conveyance to pltf. of 

a house & land there was an express grant to 
her of a way described as coloured green on 
the plan indorsed on the deed. The part 
coloured green was four feet wide & formed 
part of a wider roadway running along the 
back of the adjoining bouses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pltf.’s back premises over the whole roadway 
was enjoyed with the house conveyed. The 
habendum in the conveyance was “ to hold 
same with the benefit of all such easements & 
privileges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.” Pltf. claimed that the 
right to use the whole width of the roadway 
for the puipose of access of vehicles to her 
back premises passed to her under her con- 
veyance : — He/d : that the right claimed 
passed to pltf. by virtue of sect. C (2) of the 
above Act, there being no unequivocal “ con- 
trary intention ” expressed in the deed 
within sect. 6 (4), sufticient to negative the 
passing of such right. — G regg v. Richards, 
[1920J Ch. 521 ; 95 L. J. Oh. 209 ; 135 L. T. 
75 ; 70 Sol. Jo. 443, C. A. 

189. Add, Annotation : — As fo (1) Refd. Barlett r. 
Tottenham, 11932J 1 Oh. 111. 

190. Add, Annoiaiion : — As to (\) Refd. Grejg v, 
Richards (1926), 95 L. J. Ch. 209. 

196. Add, Annotation: — As to (1) Dlstd. Aldridge 
V, Wright, 11929] 2 K. B. 117. 

196a. Right reputed to be enjoyed with land.] 

— Pltf. at the date of the action was the 
owner in fee simple of certain plots of land 
in the village of 0. in the county of Sussex, 
numbered on the Ordnance Survey Map 634, 
a portion of 635 & 636 ; also of a strip of 
land coloured brown on the plan on the con- 
veyance to pltf,, leading from the plot 634 
& part of 635 to the high road running from 
C. to a common. Deft, became in Oct. 1926, 
the owner of other plots, numbered 652, 653, 
654 & 618 in the same parish. Pltf. had 
previously purchased the strip coloured 
brown in 1925, the parcels being as follows : 
“ All that strip of land leading from W. 
Fields ” — which were the plots 652 & 653 — 
“ to the high road running from the village 
of C. to . . . C. conunon in the parish of 
P. . . ; the habendum being to pltf. in fee 

simple ” to the use that the vendor his heirs 
& successors in title owner or owners . . . 
of the hereditaments coloured red ” — which 
wore the plots 634, 663 & 652 — ” . . , shall 
have full right & liberty ... to pass & 
repass . . . over & along the piece of land 
coloured brown on the said plan . . .” Pltf. 
subsequently, in June, 1925, purchased at 
an auction sale the plots referred to above, 
634, part of 635, 652 & 653 ; deft, also bought 
the plots numbers 618 & 654. The plots 
purchased by pltf., being Lot 24 in the sale, 
were described as including a right of way 
for all purposes over the brown strip. By 
that purchase pltf., having become the legal 
owner of the dominant & servient tene- 
ments, the right of way became merged. 
Pltf. subsequently contracted to sell plots 


653 A; 652 to deft. In the draft conveyance 
submitted to pltf.’s solrs. by deft.’s solrs., 
a right of way was inserted in favour of the 
urchaser (deft.) over pltf.’s land to the 
rown strip. This was struck out by the 
solrs. for the vendor (pltf.) ; & no grant was 
shown in the conveyance ultimately executed 
by the parties in Oct. 1926, of any right of 
way. Pltf. found later that deft, was passing 
over a track in plot 634 in order to make use 
of the brown strip for the purpose of taking 
farm carts from his own land over pltf.’s 
properiy to the high road ; & he claimed a 
right of way. Pltf. sought a declaration that 
dfit. was not entitled to any such right of 
way as he claimed, & farther that the con- 
veyance to deft, of plots 652 & 653 might be 
rectified by the express exclusion therefrom 
of any implied right of way which might arise 
under Law of Property Act, 1026 (c. 20), 
s. 02 : — Held: though the right to use the 
track was one reputed to be enjoyed with the 
land, that was plots 653 & 652, & to that 
extent deft, was entitled to succeed, yet 
pltf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
pltf. nor deft, intended that any such right 
should pass on the conveyance ot plots 053 
652. The conveyance therefore would 
be rectified by the insertion therein of proper 
words limiting the implication of any right 
of way which might arise under the Law of 
Property Act, 1926 (c. 20), s. 62. — Oiark v, 
Barnes, [1929] 2 Ch. 368; 99 L. J. Oh. 20; 
142 L. T. 88. 

Annotatum : — Refd. Bonnau v. Griffith, [1930) 1 Ch. 493. 

196b. What amounts to assurance of property 
or of an interest therein — Agreement for 
lease exceeding three years*] — By an agree- 
ment in writing dated Oct. 10, 1923, J. 
agreed to demise to pltf. The Gardens, 
“ with the paddock, orchard, & adjoining 
gardens.” for seven years from Sept. 29, 
1923. These premises were situate in a 
large park called Wood Green Park, & were 
not approached by any public road. The 
agreement did not expressly reserve any 
right of way to pltf. In 1926, J. executed a 
lease to deft, of The Hall, & the remainder 
of the park, for fourteen years from Mar. 26, 
1926. The Hall had previously been let to 
H., who had surrendered his lease. A 
carriage drive ran from a public highway 
called Silver Street, through Wood Green 
Park, by the side of the front door of The 
Gardens, & on to The Hall. At the date of 
the agreement of Oct. 1923, J. was construct- 
ing, & afterwards completed, an unmetalled 
way from Silver Street to the back of The 
Gardens : but after that date pltf. constantly 
used the drive. Deft, obstructed pltf. in his 
use of the drive. In an action by pltf.* 
claiming to be entitled to a right of way over 
the drive: — Held: (1) an agreement for a 
lease exceeding a term of three years is not 
an ** assurance of property or of an interest 
therein,” within Law of Property Act, 1026 
(c. 20), 8. 205 (1) (ii), therefore cannot be 
deemed to include the general words of 
sect. 62 of that Act ; (2) the tenant was in 
the same position as if the ct. had granted 
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speciftc perfOMnance tjf the a-greement, t.e., 
in regard to rights of way, as if, before the 
ooming into force of the Conveyancing Act, 
1^81, the property had been demised with 
no mention of ri^ts of way ; in the 
circumstances, a demise to pltf. of a right to 
\ise the drive upon terms must be implied. — 
Borman v, Griffith, [1930] 1 Ch, 493 ; 99 
L. J. Oh. 296 ; 142 L. T. 646. 

204>a. Intention of parties — No evidence of 

intention to detennine status quo.] — Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
& deft, respectively. For some years before 
the severance of ownership, a creeper had 
been growii^ in what was now deft.’s garden 
with Its foliage spreading along the wall of 
pltf.'s house. Also, again before the sever- 
ance of ownmhip, the post of a gate leading 
from what was now deft.'s garden had been 
fastened by plugs & nails into pltf. *8 wall. 
The growth of the creeper had from time to 
time reached pltf.’s gutter, A he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, A the county ct. 
judge foimd both acts to be trespasses : — 
Held : both the growth of the creeper on 
pltf.'s wall & the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement ; the implied reservation of 
an easement in a grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper A gate-post should remain, & 
therefore an easement in each case was 
impliedly reserved ; there was, however, a 
dutv on the part of the grantee to use care 
that the grantor’s property was not unduly 
interfered with ; deft, in allowing the creeper 
to obstruct pltf.’s gutter had failed to use 
necessary care, &; as to this part of the case 
the award as to damages must stand. — 
Simpson v, Weber (1926), 133 L. T. 46 ; 41 
T. L. R. 302, D. C. 

210a. Matter of convenience & not 

necessity.] — ^\^ere real property is severed 
by the grant of a part of it, there can be no 
implied reservation, in favour of the property 
retained, of an easement of convenience ; but 
only of an easement of necetssity. 

Two adjoining messuages in a terrace, 
Nos. 28 & 30, in common ownership, were 
leased on a ninety-nine years’ lease, which, 
in 1896, was assigned to G., who in 1901 


assigned the lease of No. 30 to pltf.’s pre- 
decessors in title, without reserving expressly 
in favour of No. 28, the property retained, 
any right of way across the garden of No. 30. 
In 1904 G. assigned the lease of No. 28 to 
deft.’s predecessor in title. Pltf. claimed in 
the county ct. an injunction restraining deft, 
from crossing on a path across the garden 
of No. 30 from a gate In the fence between the 
two properties, to a gate opposite, which led 
into a passage-way giving access to the road 
in front of the terrace. Deft, claimed a 
right of footway across this path by reason 
of her occupation of No. 28. The county ct. 
judge found that both at the time when there 
was unity of possession of Nos. 28 & SO, & 
from the time when the lease of No. 30 had 
been assigned, the path hewi always been used 
for the limited pu^oso of removing dust & 
refuse & for bringing in coal, & for no other 
purpose. But he did not find whether this 
user was by pltf.’s leave & courtesy, or 
whether there was an apparent & con- 
tinuous easement from some certain time. 
Confusing the dates & thinking that the lease 
of the alleged dominant tenement. No. 28, 
was first assigned, when in fact the lease of 
No. 30 was first assigned, he held that although 
deft, had no unrestricted riglit of way across 
the path, yet, in 1001, there was an implied 
grant of an apparent quasi-easement enuring 
to deft, for the limited purpose of removing 
refuse & bringing in coal, & he made a declara- 
tion to that effect : — Held : there was no 
evidence that on the grant in 1901 to the 
pltf.’s predecessor in title where was an implied 
reservation of a right of way in favour of 
deft, across the garden of pltf. for the removal 
of dust & refuse & the delivery of coal. — 
Aldridge v. Weight, [1929] 2 K. B. 117 ; 98 
L. J. K. B. 582 ; 141 L. T. 362, C. A. 

216. Add. Annotation : — As to (1) Consd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

216. Add. Annotation: — As to (1) Reid. Aldridge 
r. Wright, [1929] 1 K. B. 381, 

223. Add. Annotations : — Refd. Sack v, Jones, [1926] 
Ch. 236 ; Aldridge v. Wright, [1929] 2 K. B. 
117; Vanderpant v. Mayfair Hotel Co., [1930] 
1 Ch. 138. 

226. Add. Annotation As to (4) Consd. Aldridge 
V. Wright, 1929] 1 K. B. 381. 

229. Add. Annotations: — Apld. Sack v. Jones, 
[1925] Ch. 235. Reid. Simpson v. Weber 
(1925), 133 L. T. 46 ; Aldridge v. Wiight, 
[1929] 2 K. B. 117 ; Vanderpant t?, Mayfair 
Hotel Co., [1930] 1 Ch. 138. 


PART in. SECT. 2, SUB-SECT. l.—B. 

223 1. Whether reaervation will be 
impliedr^Easement of necessity — Sup^ 
pari — Suhsetmcid sate by grantor , \ — 
National Trust Co. v. Western 
Trust Oo. (1912). 21 671 ; 

2 W, W. R. 667 ; 4 D. L. R. 456.— 
CAN. 


PART m, SECT. 2, SUB-SECT. l.~ C. 

g Land hounded by 

privet road.} — Pltf.. a lessee, claimed 
to be entitled to a right of way over a 

B rivate road existent at the time or 
ie lease & maliitalned by the lessor, 
owner of adjoining lands, as one of the 
approa^es from the highway to his 
own house, & permitted to 
by tenants in prior years without 
oj^ootlon. The leased property as 
desortbed In the lease did ^t embrace 
this road, but the lessee qtelmt^^that 
be Sc pdor occupiers of the leased house 


had the use of it, &, as One of the named 
boundaries was, the roadway, the lease 
impliedly gave him a right of way oyer 
it : — Held : the lessee was not entitled to 
the right-of-way. — B readv v. McLen- 
nan ^o. 2), [19241 3 W. W. R. 924 ; 
33 B. 0. R. 460.— CAN. 

g ij, Land bounded by 

Zone.}— A conveyance or lease of tod 
described as abutting on. or bounded 
by, a lane or right of way, or a opnyey- 
anoe by reference to a plan indicating 
that the land in fact abuts on, or is 
bounded by, a toe or right of way, is 
equivalent to a grant to the oonvovee 
or lessee of access to 6c fro over that 
lane or right of way, tf the ownership 
of the same is vested In the conveyor 
or lessor. — CowlishXw v, Ponbford 
(1928), 28 S, R. N. S. W. 331; 45 
N. a iv. W. N. 94,— AUS. 

In ^England prior to 1881 were not 


imilorm on the question whether a 
right of way was a continuous ease- 
meat or not : but the Indian Ease- 
ments Act adopted the view that it 
was not. Henoe on a partitioa of 
two tenements, a right of way even 
over a well-formed & metalled road 
does not pass to the grantee as a con- 
tinuoufi easement. It is this view, as 
enacted In the Act. that must govern 
wherever the Act is in force, in pre- 
ferenoe to the now well-establtoed 
view In England. The wa/^^y. 
however, pass to the grantee if it is an 
easement of necessity ; but an ease- 
ment of way cannot be termed ** neces- 
sary though the way was used as a 
way before the partition or even 
though it may be the most convenient 
or reasonable means of access, if In 
tact there is another way, — Narayona 
Gajapatikaju V. Ratnayammaji 
(1929). I, L. R, 63 Mad. 449.-IND. 



Cases 288a— 291. English and Empire Digest Supplement. 


238a. Way.] — ^Borman v. Griffith, No. 196b, 

ante, 

260. Add, Annotations: — As to (1) Consd. Bartlett 
V, Tottenham, [1932] 1 Cb. 114. As to 
(3) Refd. Aldridge v, Wright (1929), 98 
L. J. K. B. 286. 

252a. .] — ^Pltf. was the owner of a 

cottage & farm land (the pink land) under 
two conveyances made to his predecessors 
in title in 1919, & deft, was the owner of 
adjoining land (the blue land) conveyed 
to her in 1929 by the same common owners. 
More than forty years ago the common owners 
constructed a collecting tank for water, 
mainly on the pink land, which fed a tank 
(Tank Z) on the edge of the blue land. Tank 
Z was used as a drinking trough for cattle 
& horses, & it had no outlet, but was tipped 
towards the south so that it overflowed 
on to the pink land through a wall between 
the pink & the blue land. The ovex*flow was 
then conducted by a stone drain to an open 
watercourse along which the water flowed 
to the southern boundary of the pink land. 
The watercourse then turned & flowed along 
inside the southern boundary, being joined 
at the bend by a natural stream. At least 
from the bend the watercourse was a natural 
stream, & at two points along it were dipping 
points, one used for watering pltf.’s cattle 
& the other used by cottagers & other persons, 
including the occupants of the cottage on the 
pink land & of two other cottages near by 
which also belonged to pltf. In Feb. 1920, 
deft, substituted for Tank Z a covered brick 
tank connected by an underground pipe laid 
along the southern boundary of the blue land 
to a ram which pumped water to deft.’s 
house. There was also an overflow outlet 
to the new tank by which the overflow still 
passed through the boundary wall on to the 
pink land, but the flow was substantially 
diminished. In laying the pipe along the 
southern boundary of the blue land in a 
trench, springs were tapped & damage was j 
said to have resulted from the escape of this | 
water on to the surface of the pink land : — 
II eld : (1) as Tank Z had been constructed 
simply for supplying water to cattle & horses 
grazing on the blue land & not for the benefit 
of the pink land, there could be no expectation 
that the overflow from it would be other than 
temporary, & the right to the continuance 
of the overflow did not pass imder the general 
words implied in the conveyances of the pink 
land in 1919 by Conveyancing Act, 1881 
(c. 41 ), s. 6, now Law of Property Act, 1925 
(c. 20), s. 62 ; (2) pltf. had no prescriptive 
right to have the water naturfidly flowing 
in the stream along the southern boundary 
of the pink land augmented by the overflow 
from Tank Z along an artificial watercourse 
which had been constructed for a temporary 
purpose only. — ^Bartlett v, Tottenham, 
[1932] 1 Ch. 114 ; 101 L. J. Ch. 160 ; 146 
L. T. 086. 

263. Add, Annotations : — As to (1) Apld. Aldridge 
V, Wright, [1929] 2 K. B. 117. Refd. Simpson 
r. Weber (1926), 1 33 L. T. 46. As to (2 ) Consd. 
Aldridge V. Wright, [1929] 2 K. B. 117.; 


PART in. SECT. 2, SUB*SECT. 1.— D. 

k I. Right of way reserved to some 

graiUees orUy.l — MAUaHAN v. Casoi 


Borman v, Griffith, [1930] 1 Ch. 493; Bart- 
lett V, Tottenham, [1932] 1 Ch. 114. 

261. Add, Annotations: — As to (1) Refd. Bartlett 
V. Tottenham, [1932] 1 Ch. 114. As to (6) 
Refd. Aldridge v. Wright, [1929] 2 K. B. 117. 

264. Add, Annotation : — Refd. 0 'Cedar v, Slough 
Trading Co., [1927] 2 K. B. 123. 

267. Add, Annotation : — Refd. VanderpanJ v. May- 
fair Hotel Co., Ltd., [1930] 1 Ch. 138. 

267a. Intention to use property for working 

mill.] — Keewatin Power Co., I/td. v. Lake 
OF the Woods Millinq Co., Ltd., No. 273a, 
ante, 

271. Add, Annotation : — Refd. Aldridge v. Wright, 
11929] 2 K. B. 117. 

27Sb. Right to take water from artlfloial 

channel — Limited to capacity of channel at 
time of grant.] — In 1894 the Crown, by an 
Ontario patent, granted to applts. the banks 
& bed of a natural outflow from a very large 
lake, & the adjoining water power. The 
grant provided that it was not to be con- 
strued as conferring exclusive rights else- 
where upon the lake or upon other streams, 
nor as authority to restrict any powers or 
privileges therebefore enjoyed by the Crown. 
Applts. used water power from the outflow 
to work an electrical power plant. In 1892 
& 1891 the Crown had similarly granted to 
resps.' predecessors in title land the bound- 
aries of which, in each case, included a mill 
& an artificial channel from a bay of the lake. 
The mills had been erected & the channels 
made by the grantees with the approval of 
the Crown ; the grants mentioned the mill 
races, but did not expressly include water 
power. Kesps. used water power from the 
channels to work their mills. Water passing 
through the channels the mill sliuces, when 
open, flowed into the river formed by the 
outflow at a point below applts.' works. 
Applts. brought actions to restrain resps. 
from diverting water from the lake : — Held : 
having regard to the circumstances in which 
the grants of 1892 & 1891 were made they 
each conferred an casement upon the respec- 
tive resps. to use water from the channel for 
the purpose of working a mill, & the grant to 
applts. was subject to that casement. The 
easement w^as limited only by the cai>acity 
of the respective channels when granted, not 
by the size or character of the mill then 
existing thereon ; although the watior could 
be used only for working a mill, it could be 
used to develop electrical power to work or 
light a mill. — Keewatin Power Co., Ltd. 
V, Lake of the Woods Milmno Co., Ltd., 
[1930] A. C. 640 ; 100 L. J. P. C. 1 ; 143 L. T. 
633, P. C. 

274. Add, Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

278. Add. Annotation : — Consd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

282. Add, Annotations : — As to (2) Apprvd. Gregg 
V, Richards, [1926] Ch. 521. As to (3) Dlstd. 
Aldridge v. Wright, [1029] 2 K, B, 117. 

291. Add, Annotations : — As to (1) Refd. Simpson 
V, Weber (1926), 133 L. T. 46. As to (2) 
Consd. Bartlett v, Tottenham, [1932] 1 Oh. 
114. 


(1884), 5 0. R. 518. — CAN, — Right of way ,] — PniLLnPs v, Ross, 

y927] 1 D. L, R. 005 ; 58 N. S. R. 
284 i. Conveyemees not simultaneous 326. — CAN, 
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299. In the last line of the first paragraph add the 
word after the woro “ought.** 

Add. Annotations: — ^Consd. Yorkshire East 
Biding County Council v. Selby Bridge Co., 
[1925] Ch. 841. Refd. Winsford Entertain- 
monts V. Winsford U. D. C. (1924), 23 
L. G. B 254; Layzell v. Thompson (1926), 
43 T. L. B. 58 ; Boumemouth-Swanage 
Motor Boad & Ferry Co. v. Harvey & Sons, 
[1930] A. C. 549. 

309. Add. Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

320. Add. Annotation : — Refd. BirkdaW District 
Electric Supply Co. v. Southport Corpn., 
[1920] A. C. 355. 

329. Add. Annotation: — As to {!) Refd. Busby v. 
Avgherino, [1928] A. C. 290. 

346. Add, Annotations : — Generally ^ Refd. Layzell 
V. Thompson (1927), 137 L. T. 100 ; Bourne- 
mouth-Swanage Motor Road h Ferry Co. v. 
Harvey & Sons, [1930] A. C. 549. 

347. Add. Annotations : — Refd. Stoncy v. Bast- 
bourne R. D. C., [1927] 1 Ch. 307 ; Hue i;. 
Whiteley, [1920] 1 Ch. 440. 

353. Add, Annotation : — As to (2) Refd. Wirral 


Estates, Ltd. v. Shaw (1932), 48 T. L. B. 
281. 

359. Add. Annotation : — Refd. Birkdalo District 
Electric Supply Co. v. Southport Corpn., 
[1920] A. C. 355. 

360. Add. Annotation: — As to (1) Gonsd. Green v. 
Matthews & Co. (1930), 46 T. L. B. 206. 

361. Add. Annotation: — As to (5) & (6) FoUd. 
Green r. Matthews & Co. (1930), 46 T. Tj. R. 
206. 

361a. .] — A person cannot set up a right 

either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse, 
& thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition such as is contained 
in Rivers PoUution Prevention Act. 1876 
(c. 75). — Green v, Matthews & Co. (1930), 
46 T. L. R. 206. 

363. Add. Annotation : — Refd. Bartlett v, Totten- 
ham, [1932] 1 Oh. 114. 

389. Add, Annotation : — As to (3) Refd. Slack v. 
Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 


PART 111. SECT. 8, SUB-SECT. 2. 

■ra. I'he pvblic,] — To a suit by a 
private person against the Govt, for a 
declaration of his ownership of a land, 
the acquisition of an eeksemont over it 
by the public is uo defence. Though 
the public cannot acquire ownership of 
a land, it can acquire over it an ease* 
meut by prescription. — Ussan Kasim 
Sait t>. Seorjutary of State for 
India (1923), I. L. R. 47 Mad. 11 G.— 
IND. 

oi. /n land of lessor.] — 

Although a tenant cannot acquire a 
prescriptive right of easement in land 
belonging to his lessor, he may claim 
a right of easement based on im- 
memorial user. — Txnkowrt, etc. v 
Ram, etc. (1922), I. L. R. 50 Calc. 
356.— IND. 

PART III. SECT. 8, SUB-SECT. 3. 

s i. .] — In India a tenant can 

establish bis right to irrigate his field 
from his landlord’s tank by proof of 
open & continuous user from time 
immemorial. — T inkowki, etc. v. Ram, 
KTO. (1922), 1. L. K. 60 Calo. 35«.— 
IND. 

iw. Not right to vse railway .] — 
Meaohru V. Canadian Pacific Ry. 
Co. (1912), 42 N. B. R. 46.— CAN. 

sz. Right to trap,] — Rrci Lake Fur 
Co., Ltd. v, MoAxuster, [1925] 2 
D. L. R. 500 ; 66 O. L. 11. 440.— CAN. 

PART III. SECT. 3, SUB-SECT. 4.— A. 

326 X. .) — Pltf. claimed that 

bo &; his predecessors in title for 
20 years preceding the oommenoomeut 
of the action had enjoyed as of right 
a way for themselves & their servants 
on foot Sc with horses, carriages, 
vehicles, cattle, sheep Sc other farming 
stock from the public highway over 
deft.*s land to pltf. *8 land Sc from pltl.’s 
land to such public highway Sc that 
deft, had wrongfully obstructed him lu 
the enjoyment of such right of way. 
Deft, pieced that there had been no 
such user or enjoyment of the way 
claimed by pltf. as supported a pre- 
sortpilve right or claim thereto. Sc 
allogod {inter alia) that d6ft.’s pre- 
deoessor in title had no knowledge of 
the alleged oli^. Sc further, that pltf. 
during the said p^od of 20 years had 
hiznsmf claimed the ownership of part 
of the l^d over which the way was 
claimed to have been onjoved : — Held : 
deft.*s predecessor In title In any event 
had had a reasonable opportunity of 
becoming aware of the ^oyment by 


pltf. of a right over hla land Sc for that 
reason the enjoyment of the right of 
way could not be alleged to be secret. — 
Hough v. Tayi^or, [19271 W. A. L. R. 
97.— AUS. 

326 xi. .1 — Held : where a person 

has possessory rights over a piece of 
land, the title to the land being vested 
in Qovt., another person may establish 
a right of access to a tomb erected on 
such land & to worship there. Such a 
right must have been openly enjoyed 
without leave, stealth, or force for a 
length of time which suggests originally 
an agreement or an usage that has 
become a customary law of the place 
in respect of the persons or things In 
which it is concerned. — Dawson* v. 
Bouhae Zamani Begum (I’rtxcess) 
(1928), T. L. R. 0 Ran. 456.— IND. 

sa. User as one of public.) — To con- 
stitute a legal possession of land, not 
only must there be a corporeal 
detention, or that quasi -detention 
which, according to the nature of the 
right, is equivalent thereto, but, also, 
the Intention to act os owner of the 
land ; no legal possession Is acquired 
by the exorcise of a supposed right as 
one of the public. The rear portions of 
pltf. ’8 Sc deft. *8 lands abutted on a 

S nblJc lane, a strip of land between 
tie fonc^ erected on deft.’8 land & the 
boundary of the lane being unenclosed. 
Pltf., for over 20 years, believing this 
strip to bo a part of the lane, had boon 
accustomed to drive over It to get to 
his stable, doing so in the exercise of 
a supposed right as one of the public, 
Sc not as an easement to his land : — 
Held: he had not acquired any right 
to use the strip. — Adams v. Fair- 
weather (1900), 7 O. W, R. 785 ; 8 
0. W. R. 886 ; 13 O. L. II. 490.— CAN. 

sb. Dominant *£r servient tenement in 
same occupation — Occupation of servient 
tenement wrongful,] — The time for 
acquisition of an easement by proscrip- 
tion does not run while the dominant 
& servient tenements are In the occu- 
pation of the same person, even though 
the occupation of the servient tenement 
be wrongful & without the privity of 
the true owner. — Innbs v. Ferguson 
11894). 21 A. R. 323 ; affd. (1895), 
U S. C. R. 703.— CAN. 

PART in. SECT. 8, SUB-SECT. 4.— B. 

839 Iv. .1— Pltfs. Sc dofto. 

occupy lands very near each other, the 
I4nd of a third party Ini^ervenlng 
between. Defts. bad been taking 
water, flowing through an artificial 
channel, into their land, for the purpose 


of irrigation, for nearly thirty-two or 
thlrty-flve years without intemiptlon, 
every monsoon through the land of the 
third person, by cutting the rid^ 
(ail) of a plot of laniL belonging to 
plus., in one place. Pltfs. sued for 
permanent injunction to restrain defts. 
from cutting the ail : — Held : defts. 
had acquired a prescription right to take 
water by cutting the ail.— Bipin 
Behabi Ghatae V, Ramnatu Ohatak 
(1929), I. L. R. 66 Calo. 161.— IND. 

so. Continuous user — Right exercised 
from year to pear,] — Held .• where deft., 
in an action for trespass to land, claimed 
a right of way by proscription over the 
land, it was necessary for him to show 
continuous user of a definite way & 
exercise of the right from year to year. 
— Petipas v. Myettb (1913), 12 

E. L. IL 537.— CAN. 

>d. Whether as of right or by 

permission.]— Pltf. Sc deft, wore the 
owners Sc occupiers of adjoining farms, 
& deft, claimed to have acquired, by 
prescription, a right of way over a 
road or track on pltf.’s property. The 
way over pltf.’s property had been used 
by deft, whenever ho wished to visit 
his brother or whenever he wished to 
go past his brother’s house into the 
main rood. Deft, useil the way for 
all the purposes for which he required 
to use ft in connection with his farm. 
This user commenced at a time when 

ltf.*s farm was owned by deft. *8 

rother Sc continued through subse- 
quent changes of occupancy until & 
since pltf. became the owner Sc occupier 
of the farm. Pltf. alleged Sc <mft. 
denied that permission had been given 
to deft, to use the road. Sc that the use 
of the road by deft, was not os a right : 
— Held : deft. *8 right of way over the 
road had been established. — A ustin v. 
Wright. [1927] W. A. L. R. 55.— 
AUS. 

PART III. SECT. 8, SUB-SECT. 5.— A. 

845 1. Origin of doctrine. ] — When en- 
jojrment of a right of easemont has con- 
tinued nnlntemipted for a long scries 
of years, such enjoyment should be 
attributed to a legal origin. Sc the ot. 
should presume a grant or an agree- 
ment. — ^NKOWRi, ETC. V. Ram, etc. 
(1922), I. L. R. 50 Calc. 356.— IND. 

PART HI. SECT. 8, SUB-SECT. 5.— E. 

ta. Proof of commeneenient of ten- 
ancy — User immemorial,] — Whore 
the origin of a tenancy is known, but 
the origin of a right of easement has 
not been traced, the tenancy does not 



Cases 436— SIS. 


English and Empire Digest Supplement. 


435. Add, Annotation : — As (1) Heid. Stoney v. 4^. Add, AnnotaMon : — ^R6fd. West Midlands 

Eastbourne R. C. & Devonshire (1926), 95 Joint Electricity Authority ti. Pitt, Minister 

L. J. Oh. 312. of Transport v, Htt (1932), 96 J. P. 169. 


Part V. — Preservation and Repair of Easements. 

Add. Annotation : — Reid. Sack v. Jones, ASS, Add. Annotation : — ^Refd. Metropolitan Water 
[102.'>] Ch. 235. Board v. L. & N. B. Ry. (1924), 131 L. T. 123. 


Part VI. — Extinguishment of Easements 


487. Add. Annotation : — Generally, Raid. Aldridge 
v. Wright, [1929] 2 K. B. 117. 

493. Add, Annotations : — As to (1) Apld. Swan v, 
Sinclair, [1924] 1 Ch. 254. Refd. Swan v. 
Sinclair, [1926] A. O. 227. 

494. Add, Annotation : — As to (2) Refd. Swan v, 
Sinclair. [1925] A. C. 227. 

502. Add, Annotation : — Refd. Swan v, Sinclair, 
[1926] A. C. 227. 

506. Add, Annotation : — Refd. Swan v, Sinclair, 
[1926] A. C. 227. 

511. Add, Annotation : — As to (1) Refd. Swan v, 
Sinclair, [1925] A. C. 227. 

515. For the paragraph in the original volume sub- 
stitute the following paragraph ; — 

Acquiescence in obstruction of way.] — 

In 1870 a row of houses was put up for sale 
by auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen feet in 
width, running the entire length of the lots 
& being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Hoad, which bounded the side 


of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right of way, & that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 
form the right of way. This condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the riglit of way of 
the owners of the other lots & lots 2 & 3 with 
the benefit of &> subject to the right of way. 
The purchaser of lot 1 let it for a term of 
fifty years, which expired on June 15, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 
he purchased the fee simple of lots 2 & 3, 
with the benefit & subject to the right of way. 
Deft, was the present owner of lot 1. For 
fifty years from the date of the original sale 
no attempt was made to form the proposed 
roadway, the gai^en walls dividing the several 
lots remained intact, & the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 


rebut the presumption of a grant which 
arises upon proof of Immemorial user. 
— Tinkowut, etc. r. Ham, etc. (1922), 
I. L. li. 50 Calc. 35C.--IND. 

PART III. SECT, 3, SUB-SECT. 6.— 
C. (b) i. 

t i. S. P. SUBBA Rao V, Laeshmana 
lUo (1925), I. L, R. 49 Mad. 820.— 

IND. 

t li. .] — Cabpbt Import Co., 

Ltd. V. Beath & Co., Ltd., [1927] 
N. Z. L. R. 37.— N.Z. 

PART III. SECT. 3, SUB-SECT. 6,— 
0. <b) 11. 

413 i. Evidence that user not of right 
— J*arol licefnee granted during statutory 
period.] — Pai-ol licence is of no moment 
unless it is applied for & granted 
within the period of forty years pre- 
scribed by Limitations Act, R. S. O., 
1914, s. 35, in which case it will negative 
the enjoyment of the easement as of 
right for forty years. — B owes t>. Reid, 
[1924] 2 D. L. R, 399; 54 O. L. R, 
253.— CAN. 

PART 111. SECT. 3, SUB-SECT. 6.— 
C. (b) iii. 

e i. Way,] — Ferguson v. Iknes 

1895). 24 S. C. R, 703.— CAN. 

PART in. SECT. 3, SUB-SECT, ft,— 
C. (0) 1. 

sf. h'ofty years — Whether conclu^ 
sive,] — Limitations Act, H, S. O., 
1914, s. 35, makes a right which has 
boon enjoyed for the full period of 
forty years Indefeasible, unless it 


aopears that it was enjoyed by virtue 
of some consent or agreement oNprossly 

f iven by deed or writing. — B owes v. 

Leid, [1924] 2 D. L. R. 399 ; 54 
O. L. R, 253.— CAN, 

4381. Against wtiom time computed — 
Peversioner .] — FiSENiiAUicR v. Why- 
NACHT (1902), 35 N. S. R. 295.— CAN, 

PART HI. SECT. 5, SUB-SECT. 2. 

tg. Plea of user — Road within well- 
defined limits — Slight variation of via 
trita — Svfflcient ,] — Bowes v. Reid, 
[1924] 213. L. R. 309; 54 0. L. R. 
253.— CAN, 

PART IV, SECT. 1, 

•h. Whether assignable,] — In July. 
1916, deft. & another granted to 6. a 
right to lay down a tramway through 
deft. ’8 land for the purpose of removing 
S.*8 timber. In 1919 S. assigned his 
rights under the agreement to pltf., 
who continued to use the tramway. 
The assignment was known to deft., 
who raised no objection. Doft., in 
Aug. 1922, placed obstructions across 
the tramway. On a motion for an 
injunction, deft, contended that the 
contract granting the tramUne was not 
assignable £fe2a ; the inant was not 
a personal one, & pltf. had an oquitablo 
interest by assignment from S. in the 
easement. — Maodonadd v. Peddle, 
11923] N. Z, L, R, 987.— N.Z. 

PART VI. SECT. 2, SUB-SECT. 2.— 1^. 

607 i. Non-user alone as presumption 
of abandonment — Abandonmsnt guesHm 

6 


of fact .] — While mere non -user is not 
sumcient to amount to abandonment 
of a right of way, it is a fact to be taken 
into consideration, as it is from all 
such fact.fl that the ot. has to decide 
whether or not a olear intention to 
abandon can be inferred or is indicated. 
Where pltf. & his predecessors in title 
hod failed to exercise a right of wav, 
bad fenced off their land, so as to 
shut oil the right of way & had omitted 
any specific mention of the right in 
various conveyances : — Held: an aban- 
donment was established. — Christo- 
pher V . Cohen (1924), 1. L. 11. 2 Ran. 
534.— IND. 


608 V. .] — Kon-usor Is not of 

itself evidence of abandonment. — 
Nantais V . Pazneb, [1928] 4 D. L. R. 
258 ; 69 O. L. R. 318.— CAN. 

608 vi. Onus of moof.] — LlS- 

COMBE V , Maughan, (1928] 3 I). L. R. 
397 ; 62 O. L. R. 328. CAN. 


g L .1 — A mutual right of way 

was established la 1907 & 1908 by 
grants conveying adjoining parcels of 
land respectively to tho predecessotB 
in titlo of pltf. & deft, coveitng 5 feet 
in width of one parcel & 2 feet in width 
of the other, extending from the 
westerly limit of a street westerly for 
75 feet. There was a dispute as to the 
westerly 16 feet, as to which deft, 
alleged that pltf.’s right of wat had 
been abandoned ; — .* the evidence 
did not justify the inference that the 
right of way had been abandoned, 
although it was first used by deft, or 
her predeoessor only. — B aker v. 
Harris, [1930] 1 D, L. E. 354 ; 64 
O. L. E. 518.— CAN. 
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in bis back garden raised tbe surface of the 
strip of la^d at tbe end of bis lot to tbe levd 
of Oburcb J^ad, with, tbe result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his lease, imposed to build a 
garage on lots 2^3. With that object in 
view he pulled down part of the wall which 
separated the rear portion of lot 1 from 
Church Boad & erected gates there, & he 
also raised the level of the rear portion of 
lot 2 ; & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the • 


lease deft, blocked the gates & obstructed 
the way. In an action b^ pltf. as owner of 
lots 2 & 8 to enforce his nght of way against 
the deft.: — Held: (1) until the land was 
cleared there could be no effectual creation 
of a right of way ; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
origin^ conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent. — Swan 
V. Sinclair, [1926] A. 0. 227 ; 94 L. J. Ch. 
104 ; 132 L. T. 677 ; 89 J. P. 88 ; 41 T. L. R. 
168 ; 22 L. G. R. 706, H. L. 


Part VII. — Rights of Way 


580. Add. Annotation: — ^Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt (1932), 90 J. P. 169. 

581. In the cross-references following this case for 
“ Church ways .] — See Highways,’* substitute 
** Church ways .] — See Ecclesiastical Law, 
p. 307, poet.'* 

598. Add. Annotation : — Raid. Taylor v. British 
Legal Life Assce. (1926), 94 L. J. Ch. 284. 

607. Add. Annotations: — Distd. Aldridge v. Wright, 
[1929] 2 K. B. 117. Apld. Borman v. 
Griffith, [1030] 1 Ch, 493. 

641. Add. Annotation : — Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 


658. Add. Annotaiion : — Generally , Refd. Blundy, 
Clark & Co, v. London & North Eastern 
RaUway (1931), 100 L. J. K. B. 401. 

664. Add, Annotation : — Refd. Callard v. Beenoy, 
[1930] 1 K. B. 363. 

683. Add. Annotation : — Refd. Callard v. Beeney, 
[1930] 1 K. B. 363. 

684. Add. Annotation : — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

687. Add. Citations [1924] 1 Ch. 211 ; 130 
L. T. 273; 88 J. P. 37. 

Add. Annotatwn : — As to (2) Refd. Birkdale 
District Electric Supply Co. v. Southport 
Oorpn., [1926] A. 0. 355. 


PART VI. SECT. 3. SUB-SECT. 1. 

1 i. ,1 — The unity of the dor- 
mant & sorvient estatoB in the same 
person eictlngruishcs tbe easement 
appnrtenaut to the dominant estate. — 
Tinkowri, eto. V. Ram, kto. (1922), 
I. L. 11. 60 Calc. 350.—IND. 

I ii, Eaucmcni of an^ort .] — 

Baokub e.’SMjni (1880), 5 A. R, 341, 
—CAN. 

549 i. Unity of possession withoui 
unity of seisin — Suspension of easement 
— Tvater .] — Tinkowri, etc. r. Ram, 
ETC. (1922), I. L. R. 60 Calc. 356.— 

IND. 


, J may 

he revived after It has been ex- 
tinguished, by the union of the domin- 
ant & servient tenements in one 
owner, by their subsequent severance, 
pit>viaed the easement is apparent, 
continuous Sc essontial to the enjoy- 
ment of the dominant tenement. — 
Tinkowri, etc. v . Ram, etc. (1922), 
I. L. R. 60 Calc. 366.— IND. 


PART VI. SECT. 4. 

sk. Sale of servient tenement for 
taxes under statutory |)0U7cr.]— -Under 
Calgrary Charter a sale for taxes of tbe 
- servient tenement does not extinguish 
a true easement. — Hutohinqs v . Camp- 
bell, Wilson Sc Horne, Ltd., [19241 
2 D. L. R. 299 ; 1 W. W. R. 1070 ; 20 
Alta. L. R. 276.->CAN. 

PART Vn. SECT. 1. 

ii, Agreement between co- 

owners.] — Deft. & B., each of whom 
owned one-hall of a lot of land, entered 
into an agi'eement for a right of way 
to a builuing in the roar, each con- 
tributing fi*om his half one foot nine 
InchoA, so as to make a right of way. 
throe foot six Inches in width infield : 
the deed providing for the estabUeh- 
meut of the way must be construed as 
a mutual convoyanoo from each party 
to thp other of an interest in the land 
necessary to bo used In common for 
tho alleged right of way. Sc not as an 


agreement to cttablish a right of way 
by grant or otherwise. — Travis In- 
vestment Co. V. Power. [1926] 1 
D. L. R. 232 ; 57 N. S. R. 432.— CAN. 

r. For “ Badhanath ** read ** Rad- 
ii an ath.” 

PART VII. SECT. 2, SUB-SECT. 6. 

602 I. Extent of user of way — Grant 
subject to existing obstruction.] — When 
a right of way is granted over land on 
which there exists an obstruction at 
the date of tho grant, it is a question 
of iuterprotation of the grant whether 
tho easement is subject to tho obstruc- 
tion or free from It. — Spear v. Row- 
LATT. [19241 N. Z. L. R. 801.— N.Z. 

PART VII. SECT. 3. SUB-SECT. 2.— B. 

620 vi. -.] — A side door in tho 

wall of the back garden of pltf. *8 

S remises opened into an avenue loading 
[) deft.’s house. Pltf. claimed a right 
of way from this door, along tho 
avenue, to the avenue gates. Pltf.’s 
premises were the end house of a ter- 
race of six similar houses, which formed 
tlio base of a triangle in tbe apex of 
which stood deft.’s house. The avemio 
from the latter house ran alongside the 
garden wall of plft.’B house. Sc its ^tos 
opened on the same street as tho front 
ont ranco of the terrace of houses. All 
seven houses had been built by the 
same person. Sc oontinued for some 
years In the ownership of members of 
his family. But, by tho will of his 
daughter, who died in 1919, a sevoranoe 
of ownership as between pltf.’s house & 
deft.’s house was created; &, subse- 
quently, pltf. purobosod the fee simple 
of his house. Ho gave evidence that 
he had entered tho premises In 1017 
under an agreement for a twelve- 
months’ letting, & continued as tenant 
until he acquired the fee simple 
liitorost ; Be that he had used the door 
In the garden wall for the puipose of 
bringing In ooal Sc manure, Be of bring- 
ing bicydos in & out. Evidouoe was 
also given by tho tenant of the 
premises from 1899 to 1907 that he 


received the key for the door or found 
it hanging in the premises, that ho 
used the door for the purpose of getting 
in coal & for porters delivering goods, 
that his original landlord, who died in 
1905, used to get a Uttlo path con- 
necting the door with tho avenue 
cindered, & that ho gave up the key 
on the expiration of his tenancy ; & 
evidence was given by the tenant fitim 
1911 to 1916 that ho used the door for 
bringing goods in & out & for getting 
In coal Be manure. Pltf.’s tenancy 
agreement was not proved, nor was 
there evidence of any agreement as to 
a right of way or easement. Only one 
other house in tho ttJrraco of sis. houses 
had a back entrance, Be this back 
entrance, which also opened into deft.’s 
premises, had become disused befortj 
acUon brought. There was no evi- 
dence as to Its previous user, nor was 
there any evidence as to the origin of 
cither back entrance : — Heid : pltf. 
had failed to establish his claim. — 
M’Donagh V , Mulholland, [1931] 
I. R. 110.— IR. 

PART VII, SECT. 8, SUB-SECT. 2.— D. 

g i. .1 — Fielder v. Bannister 

(1860), 8 Qr. 267.— CAN. 

PART vn. SECT. 6, SUB-SECT. 3.— 
B. (a). 

gg3 V, — tuavib Investment 

Co. V. Power, 11925] 1 D. L. R, 232 ; 
57 N. S. R. 432.— CAN, 

gi, ,j — Wheic there was a 

grant of way to & from claimant’s 
warehouse solely for the purpoRe of 
taking goods to &; from the warehouse. 
Be at the time of the grant claimant 
had no building wuioh could bo de- 
scribed as a warehouse, but was then 
contemplating tho building of one : — 
Held: when the grant was made the 
parties must have Intended to create 
a right of way in connection with the 
warehouse to bo erected In the future, 
& the grant ought to be so considered. 
— ^Paterson Be Barb, Ltd. v. Otago 
UN lVERSiry, [19263 N. Z. L, R. 191. — 
N.Z« 
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687a. -,] — In 1923 pltf. conveyed a freehold 

farm to defts,' predecessor in title by a deed 
which contained the following words : “ & 
together also with a right of way 14 feet wide 
as shown on the said plan marked A in & 
over the portion of the field numbered 171 
belonging to the vendor for the purpose of 
access to from the point marked X on the 
said plan to the field numbered 169.** The 
property consisted of seventy acres, forming 
part of a property of 102 acres originally 
conveyed to pltf., of which pltf. retained the 
manor house & park : — Held : the dominant 
tenement in this grant was the whole of the 
lands assured by the deed, that the right of 
way was appurtenant to those lands, & was 
not limited to the right to use the way for 
purposes connected with field 169 only. — 
Caularb V. Beeney, [1930] 1 K. B. 353 ; 99 
L. J. K. B. 133; 142 L. T. 45. 

700a. .] — Robertson v . Adams (1930), 

69 L. Jo. 801 ; sub nom, Robertson v. 
Abrahams, 169 L. T. Jo. 305 ; [1030] W. N. 
79. 


702. Add. Annotation : — As to (2) Consd. Oallaid 
V. Beeney, [1930] 1 K. B. 363. 

706. Add, Annotation : — Consd. Oallard v, Beeney, 
[1930] 1 K. B. 363. 

721a. Includes motor oars.] — A.-G. v, Hodgson, 
[1922] 2 Oh. 429 ; 91 L. J. Ch. 426 ; 127 
L. T. 329 ; 87 J. P. 121 ; 38 T. L. R. 601 ; 
66 Sol. Jo. 638 ; 20 L. G. R. 425. 

738. Add, Annotation : — Consd. S. E. By. v. 

Cooper, [1924] 1 Ch. 211. 

748. Add, Annotation : — Consd. S. E. By. v. 

Cooper, [1924] 1 Ch. 211. 

754. Add, Annotation : — Refd. Taylor v, British 
Legal Life Assce. (1925), 94 L. J. Ch. 
284. 

783. Add, Annotation : — As to (2) Refd. Robertson 
V, Adams (1930), 69 L. Jo. 301. 

787. Add, Annotation : — As to (3) Consd. Callard 
V. Beeney, [1930] 1 K. B. 353. 

796. Add, Annotation : — As to (1) Apld. Oldham v, 
Sheffield Corpn. (1927), 136 L. T. 681. 


Part VIII. — Light. 

829. Add, Annotation : — Consd. News of tlie 830. Add, Annotations: — As to (1) Folld. Price v. 
World, Ltd. V. Fairhead (Allen) <fe Sons, Ltd., Hilditch, [1930] 1 Ch. 500. As to (3) Consd. 

[1931] 2 Ch. 402. Sheffield Masonic Hall Co. v, Sheffield 


PART VII. SECT. 6, SUB-SECT. 8.— 
B. (b). 

690 i. Limited by user proved — Only 
when terminus ad quern of special 
nafwrc. 1— The only cases in which 
servitudes of way acquired by pre- 
sorlption oro limited by roforonce to 
the purposes of the traffic carried by 
them are those cases in which there is 
some Btiecial feature attached to the 
terminus to which the roekdway leads, 
as in a way to a mill, kirk, or peat 
moss. — Carstairs v , Spenoe, [1924] 
S. C. 380.~SCOT. 


PART VII. SECT. 6, SUB-SECT. 3.— 
B. (c). 

701 i. Whether over whole width — 
Via IHto.l— The right of pltf. to a way 
over a fenced driveway or lane, 49 feet 
In width, part of a parcel of land owned 
by deft,, was held to have been ostab- 
lisbed by prescription, but the right 
was limited to the via trUa or the part 
of the lane actually used by pltf. & 
his predecessors in passing over it with 
horses & vehicles. — Pickard v , Ker* 
NICK, [1 929] 1 D. li. R. 493 ; 63 0. L. R. 
225.~-CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— 
B. (f). 

716 i. Whether way for general pur- 
poses.y—Whove proprietors of certain 
lands sought to interdict the pro- 
prietor of adjoining lands from carting 
buUding materials for dwelling-houses 
over a roadway or track which 
traversed their lands ; — Held : during 
a period defenders had acquired a 
servitude right of access lor cart 
traffic ; Sl the fact that the carting 
had been for agricultural purposes did 
not limit the servitude to a right of 
passage for such purposes, but a right 
of access by cart for cdl purposes, 
including the carting of building 
materials, had been acquired. — C ar- 
stairs V, Spence, [1924] S. C. 380, — 
SCOT. 

716 li. -.1 — Whore a dominant 

owner, who has acquired a right of 
way over the servient heritage for the 
agricultural uses of his land, seeks to 
use that right of way for non- 


agricultural purposes, ho has a right 
to do 80 , prorided that additional 
burden is not thereby Imposed on 
the servient heritage. — Manohehsua 
SORAB-n t). VriUIVALlJiBriDAB Jrki- 
eovDAS (192G), I. L. R. 60 Rom. 035.— 
IND. 

PART VII. SECT. 6, SUB-SECT. 3.— 
D. (a). 

764 i. MeUiod of— Whether 

reasonable,] — Deft, leasud to pltf. an 
island, standing In a shallow lake, 
which in the dry season became a 
muddy marsh. The land surrounding 
the idaud belonged to deft., Sc the 
lease provided that pltf. should have a 
right of way across it, nothing being 
said as to tho mode of exerclbing the 
light. Pltf. having built a trestle 
bridge from the island to the main 
land : — Held : pltf.'s mode of user was 
reasonable, & deft, was not justiiled In 
interfering with thq biidge. — Rut- 
chart r. Doyle (1897), 24 A. It. 615. 
—CAN. 

si. Removal of existing obstruction 
— Way granted free of ohstrvcHon .] — 
Where a right of way Is granted over 
land on wlncn there exists an obstruc- 
tion at the date of the grant, but free 
from it, it is for tho grantee to got rid 
of tlio obstruction by bis own act. 
The grantor is not under any obligation 
in the absence of a contract to that 
otfoct. — Spear v, Rowlatt, [19241 
N. Z. L. R. 801.— N.Z. 

PART VII. SECT. 6, SUB-SECT. 8.— 
D. (b). 

759 i. General rule,] — Apart from 
special custom or express contract, the 
owner of a servient tenement is not 
bound to execute any repairs ueoessaiT 
to ensure the enjoyment of the ease- 
ment by the owner of the dominant 
tenement. — Spear v. Rowlatt, 11924] 
N. Z. L. R. 801.— N.Z. 


PART VII. SECT. 8. 

p i. .1 — Deft, having. 

by grant, a right of way over a strip or 
land, the property of pltf . ; — 11 dd : 
pltf. was entitled to erect a fence 

8 


upon tho boundary between the stnp 
& doft.*s land, allowing deft, reasonable 
access by a gate or gates to tho way, — 
Lewis v. Wakeling (1923), 54 O. L. IL 
647.— CAN. 

g L Whether duty on domi- 

nant. owner to close,] — A lamjowner over 
whose holding an adjoining owner had 
a general right of way erected a gate 
across the passage over which the right 
existed. There was no intention on the 

E art of tho servient owner to derogate 
’ora the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left tho gate open after ho had 
used the way. The servient owner, 
suing by civil bill, claimed damages 
for tho failure Sc refusal by tho dominant 
owner to close tho gate. No actual 
damage was caused : — Held : the gate 
having been erected by tho sorvlont 
owner in the reasonable Sc proper 
exercise of bis rights in his own 
property, that an obligation was cast 
upon the dominant owner to shut It. — 
Okooheoan V. Henrt, [1922] 2 1 . K. 1 
— IR. 

g ij, .] — ^When a gate 

is erected across a private rood there 
is no absolute obligation on the owner 
of the dominant tenement to close 
such gate after passing or repassing on 
the private road. — R ender v. Qohl, 
[19281 S. A, S. R. 326.— AUS. 

8 111. .j— Where, in 

resp('ct of land hold In fee simple 
under Real Property Act, 1886, there 
was a grant to an adjoining o>vner of 
** foe Sc unrestricted right of way,** 
which words, by sect. 89 of tho Act, 
imply full Sc free right Sc liberty 
to pass Sc repass,** the erection of a 
gate was not in the ciroumstances dis- 
closed in evidence an obstruction or 
interference with that right. There 
is a duty on tho owner of the dominant 
teuomeut Sc others using Sc enjoying 
tho right of way through him in 
normal dreumstanoes to shut the gate 
after opening Sc passing through It If 
leaving it open oooaslons damogo 
to tho mvner of the servient tenement 
or others claiming through hfen. — 
QOHL v. Render, [1930] S. A. S. B. 
168.— AUS. 



7oL XIX.— Easements. Oases 880— 987a. 


Corpn. (1982), 48 T. L. B. 336. As to (6) 
Consd. Slack v. Leeds Industrial Co-op, Soc» 
(1924), 94 L. J. Ch. 40. As to (10) Refd. 
News of the World, Ltd. v. Fairhead (Allen) 
& Sons, Ltd., [1931] 2 Ch. 402. 

8S4« Add, Annotation : — As to (2) Refd. Peech v. 
Best (1930), 99 L. J. K. B. 637. 

841. Add, Annotaiion : — As to (3) Consd. News of 
the World, Ltd. v, Fairhead (Allen) & Sons, 
Ltd., [1931] 2 Ch. 402. 

842. Add, Annotation : — As to (2) Consd. ShelBfteld 
Masonic Hall Co. v, Sheffield Corpn. (1932), 
48 T. L. R. 836. 

850. In passage commencing “ Held : (3) in order 
to satisfy Prescription Act, 1832 (c. 71), s. 2,” 
for “ s. 2 read “ s. 3.’* 

868. Add, Annotation : — Consd. Foster, v, Lyons 
(1926), 70 Sol. Jo. 1182. 

896. Add, Annotation: — As to (1) Reid. Bye v, 
Purcell, [1920] 1 K. B. 446. 

898. Add, Annotations: — As to (l)Folld. Foster v, 
Lyons (1926), 70 Sol. Jo. 1182. As to (2) 
Consd. Spillers, Ltd. v, Cardiff Assessment 
Committee, [1931] 2 K. B. 21. 

898a. .] — A reservation in a lease 

empowering the lessor to build on adjoining 
land, notwithstanding such building might 
obstruct any lights on the demised land, 
prevents the lessee from acquiring a right to 
light under Prescription Act, 1832 (c. 71), 
s. 3, — Fosteh V, Lyons & Co., [1927] 1 Ch. 
219; 96 L. J. Ch. 79; 136 L.T. 372; 70 Sol. 
Jo. 1 182. 

910. Add, Annotation : — Consd. Sheffield Masonic 
Hall Co. V. Sheffield Corpn. (1932), 48 T. L. R. 
336* 

932. Add, Annotaiion : — Consd. Sheffield Masonic 
Hall Co. V, Sheffield Corpn. (1932), 48 
T. L. R, 336. 

934a. .] — Tlie standard as to the amount of 

light required to be left so as to prevent 
a nuisance is an absolute one, & if an ob- 
struction to an ancient light renders a room 
inadequately lighted & causes an actionable 
nuisance, the obstruction does not cease to 
be actionable bec.ause the room is situated in 
a manufacturing town. — Horton’s Estate, 
Ltd. V, Beattie, Li'd., [1927] 1 Ch. 76; 96 
L. J. Ch. 15; 136 L. T. 218; 42 T. L. R. 
701 ; 70 Sol. Jo. 917. 

934b. .]— A light of light by prescription to 

a room in a residential house is not to be 
measured by the use to which the room has 
been put in the past. 

Pltf. owned a freehold house built in & 
occupied since 1907, & continuously having 
adequate light to the windows & openings, 
including kitchen & scullery windows, on its 
north side, on which it was bounded by 
deft.’s house. Up to Jan. 1929, the two 
houses were separated by narrow passages 
on either side of a dwarf boundary wall 
belonging to deft., which was also the 
boundary wall between the back gardens. 
At the beginning of Jan. 1929, without 
intimation to pltf., building operations were 
beg:un on deft.’s premises, the boundary wall 
being raised to form a side wall of tlie new 
building. On Jan. 28 pltf.’s solrs. wrote to 
deft., her builders & her architect, asking 


that the work should cease at once. Two 
days later the building was still proceeding, 
& on Feb. 4 the wall was 16 feet high. On 
the next day pltf. issued a writ, & on Feb. 15 
a motion came before the ct. By that date 
the wall had been raised to its full height of 
23 feet, & an undertaking by deft, not to 
raise it further was useless. In an action by 
pltf. for a mandatory injunction & damages : 
—Held: (1) pltf.’s right of light to the 
scullery windows was not limited by the 
use to which the scullery had been put in the 
past ; (2) in the circumstances, the case 

was not one for a mandatory injunction. — 
Price v, Hilditch, [1930] 1 Oh. 500 ; 99 
L. J. Oh. 299; 143 L. T. ,33. 

934c, .]— ^mith V, Evangelization Society 

Incorporated Trust (1932), 49 T. L. R. 32 ; 
76 So}. Jo. 816. 

934d. Light received through windows on different 
sides of building-— Extent of right to each 
window.] — ^When a room in a building 
receives light through windows on different 
sides which are ancient lights, the owner of 
land on either side as a general rule can build 
only to such a height as, if a building of like 
height were erected on the other side, would 
not deprive the room of so much light as to 
cause a nuisance. — Sheffield Masonic Hall 
€o., Ltd. v, Sheffield Corpn., [1932] 2 Oh. 
17 ; 101 L. J. Ch. 328 ; 147 L. T. 474 ; 48 
T. L. R. 336. 

953. Add, Annotations : — As to (i) Consd. Price v, 
Hilditch, [1930] 1 Ch. 500. Refd. Sheffield 
Masonic Hall Co. v. Sheffield Corpn. (1932), 
48 T. L. R. 336. 

956. Add, Annotation : — Consd. Slack v, Leeds 
Industrial Co-op. Soc., [1924] 2 Oh. 475. 

982. Add, Annotation: — to (1) Refd. Slack v, 
Leeds Industrial Co-op. Soc., [1924] 2 Oh. 475, 

983. Add, Annotation : — As to (2) Refd. News of the 
World, Ltd. v, Fairhead (Allen) & Sons, Ltd., 
[1931] 2 Ch. 402. 

985. Add, Annotation : — Consd. News of the World, 
Ltd. V, Fairhead (AUen) & Sons, Ltd., [1931] 
2 Ch. 402. 

987a. Increase of burden on servient tene- 

ment.]— An owner of ancient light cannot so 
diminish his ancient-light area as to increase 
the burden on the servient tenement. 

The observations of Lord Lindlby in 
Colls V. Home <£■ Colonial Stores, No. 830, to 
the effect that in considering whether a 
proposed obstruction would amount to a 
nuisance, non-ancient light from other 
quarters of which the dominant owner might 
be deprived at any time ought not to be taken 
into account were not intended to interfere 
with this paramount principle. If, there 
fore, the dominant tenement is rebuilt in such 
a way that the area of coincidence between an 
old & new window is much smaller than the 
old window, so that the ancient-light area 
is greatly diminished, the dominant owner 
cannot a^ the ct. to measure the nuisance, 
if any, by treating the rest of the new window, 
rendered obstructible by his own act, os 
blocked up. — News of the World, Ltd, v, 
Fairhead (Allen) & Sons, Ltd., [1931] 2 
Oh. 402; 100 L. J. Ch. 394 ; 146 L.T. 11. 



Cases 907a— 12S1. English and Empire Digest Supplement. 


Part IX. 

997a. Water from pond.] — right to 

take water from the pond of another is a 
mere easement, ^ not a profit d prendre. — 
Manning v. Wasdalb (1836), 6 Ad. A El. 
758 ; 2 Har. & W. 431 ; 1 Nev. ^ P. K. B. 
172 ; 6 L. J. K. B. 69 ; 111 E. B. 1363. 

Annotations : — Apld. Franks v. Qninaee (1839). 2 Wfll. WoU. 

& H. 58 ; Race r. Ward (1855). 4 E. & B. 702. 

1012. Add. Annotation: — -Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

1016. Add, Annotation: — Apld. Attwood v, Llay 
Main Collieries (1926), 70 Sol. Jo. 266. 

1046. Add, Annotation : — Consd. Bai*tlett v, Tot- 
tenham, [1932] 1 Ch. 114. 


—Water. 

1064. Add, Annotation : — A$ to (2) Consd. Bartlett 
V. Tottenham, [1932] 1 Oh. 114. 

1065. Add, Annotation: — ^Refd. Bartlett v, Tot- 
tenliam, [1932] 1 Ch. 114. 

1055a. .]— BABTT.ETT V, Tottenham, 

]Mo. 2d2a, ante, 

1070. Add. Annotation : — As to (1) Consd. Kee- 
watin Power Co., Ltd. v. Lake of the Woods 
Milling Co., [1930] A. 0. 640. 

1092a. .] — Green v, Matthews k Co., 

No. 361a, ante, 

1117^ Add, Annotations : — Consd. Ilford U. D. C. 
V. Beal & Judd, [1926] 1 K. B. 671. Refd. 
Noble V, Harrison, [1926] 2 K, B. 832. 


Part X.- 

1165. Add. Annotation : — Refd. Waring v, Foden, 
Waling V, Booth Crushed Gravcl Co. (1931), 
101 L. J. Ch. 33. 

1165. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 31. 

1174. Add, Annotation : — Refd. Aldridge ti. Wright, 
[1929] 2 K. B. 117. 

1193. Add. Annotation : — Consd. Ilford U. D. C. 
V, Beal & Judd, [1925] 1 K. B. 671. 

1206. Add, Annotation : — ^Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

1223. Add. Annotation : — Apld. Sack v, Jones, 
[1925] Ch. 236. 


Support. 

1226a. Whether party-wall entitled to support — 
From adjacent building.] — Pltf. & deft, were 
the owners of adjoining houses, separated by 
a party-wall, k with implied mutual rights of 
support. Pltf. alleged that owing to lack 
of repair k underpinning deft. *8 house was 
subsiding, dragging the party-wall over, k 
thereby damaging pltf. *8 house : — Held : 
Itf.’s allegations had not been substantiated 
y the evidence. Semhle : even if they had 
been substantiated pltf. would have had no 
cause of action. — S ack v, Jones, [1925] Oh. 
236 ; 94 L. J. Ch. 229 ; 133 L. T. 129. 

1231. Add. Annotation : — As to (2) Refd. Brooke 
v. Bool, [1928] 2 K. B. 678. 


PART IX. SECT. 2, SUB-SECT. 2.— A. 

1000 i. SubUrraneouH ivairr.] — The 
principles of English law regarding 
underground streams (defined or un- 
defined) do not apjdy to irrigation 
eliaiinols taking suh -surface water in 
India. — B ^vsavana Gown v. Nauayana 
Hkddj (1930). I. L. H. 51 Mad. 793.— 
IND. 


PART IX. SECT. 2, SUB-SECT. 2.~ B. 

si. l»i/ cultural Applt. & reap, 

w^re the ownei*H of adioming agri- 
<juitural farms, the natural fall of which 
was from that of rosp, to that of applt. 
In the fanning of hJs property resp. 
kept open certain surface drains con- 
structed many years before, the effect 
of which was to convey the surface 
w'aU'r from his farm to that of applt. 
On a claim by applt. for an injunction 
to restrain rcsp.'s action : — Held : [ 
when two contiguous fields, one of 
which stands upon higher ground than 
the other, belong to different pro- | 
prietors, nature itself may be said t^) I 
constitute a servitude on the Inferior i 
tenement by which it is obliged to 
i-ecelve the water which falls from the 
superior ; & If the water which woul<A 
otherwise fall from the higher grouud 
without hurting the inferior tenement 
should be collected In one body by the 
owner of the superior In the natural 
use of liis property for draining or 
otherwise imjirovlng it, tho owner of 
the inferior is, >rithout tho positive 
<5ouKtitution of any servitude, bound 
to receive that body of water on 
his property. Injunction refused. — 
Bailey u. Vtlti, f 19301 N. Z. L. R. 
829.— N.Z. 


PART IX. SECT. 2, SUB-SECT. 2. — 0. 

1035 ill. Caiitkr t>. Suddabt 

(Ont.), {1927] 1 D. L. R. 812.— CAN. 


PART IX. SECT. 2, SUB-SECT. 3.— 
D. (c). 

o i. — , pltf, corpn. 

had obtained by prescript ion an ea.se- 
mont to cast ni»on the land of defts. 
surface waters to the same exUrnt as 
at a date 20 years before the oommoufje- 
nient of the action, but it had no right 
to increase tho volume & force of tho 
current beyond that which existed 
20 years ago, to the extent to which the 
volume & force of the current at times 
of flood was now greater than it was 
20 years ago, pltf. eoi-pn. was a tres- 
passer. — ^WEST FLAMBOnOUOH V. 
T»Ri-rrusK:i, {1931} 1 1), L. II. 620 ; 60 
O. L. R. 210.— CAN, 

PART IX. SECT. 8. 

1138 iii. .] — Fobtin v, Gabon 

(Can.). {19271 4 D. L. R. 936.~CAN. 

am. Irrigation from tank — f*rescrip^ 
lion by lessee. 1 — In India, a tenant con 
establish his right to irrigate his field 
from his landlord’s tank by proof of 
open &; oontinuous user from time 
immemorial. — Tinkowki, etc. v. Kam, 
ETC. (3922), I. R. R. 50 Calc. 356.— 
IND. 

PART IX. SECT. 4. 

in. Vnity of seisin for different 
estates — Enjoyment of i/rrigaiion rights 
continued try fenanf.j— ‘Where the ten- 
ancy in execution of a cent decree was 
sold Sc purchased by tho landlord, but 
the tenant continued in occupation in 
tho undisturbed enjoyment of the right 
of irrigation & tho rent was substan- 
tially enhanced : — Held : In such cir- 
cumstances tho right of irrigation was 
not extlngalshed, but momentarily 
Buf^ndod® revived. — Tinkowbi, etc., 
V. Ra3^ etc. (1922), 1. R, R. 60 Calc. 
356.— IND. 


PART X. SECT. 1. SUB-SECT. 1. - 
A. (a). 

1139 iii. ,] — Eveiy owner 

of land in its natai'aJ state has a 
right to lateral support of his land by 
the adjacent land of another landowner. 
Such a right is not an easement, but i.s 
a right of property. The ot. will 
Intonere by injunction to prevent 
irreparable damage to land when any- 
thtug is done by the owner of tho 
adja^x?nt land in his own land so as to 
let tho fomw'r land slip or go down or 
subside even if no actual damages art) 
sustained by tho former land. — 
Tamluk Tbadino Sc Manitfacturing 
Go., Ltd. V. Nabadwifouantdra Nandi 
(1932), I. R. R. 69 Calc. .363.— IND. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (b). 

1143 i. General rule — (Support in 
naturaX staieA—^A person must not 
excavate on his land so as to destroy 
the lateral support sufficient to main- 
tain the soil on bis neighbour’s adjom- 
ing land in its natural state. — ^M etro- 
politan Rife Assubanoe Co. v, 
McQutobn, 119241 2 D. R. B. 942 ; 2 
W. W. R. 981.— CAN. 


PART X. SECT. 1, SUB-SECST. 1.— 
B. (b). 

1189 i. WeiiM of building conlribut' 
ing to subsidejux.h-'WherQ a person by 
an exeavation on bis land causes sub- 
sidenoe on bis neighbour’s land, 
because of the added weight of a build- 
ing thereon, ho is net liable. The 
nelghbotir is not entitled to suffidont 
support to maintain bis building. — 
Mbtirofoutan Rife Assubanoe Go. 
V. MoQueen, [1924] 2 D. R. R. 942 ; 
2 W. W. R. 981.— CAN. 
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VoL XIX.— Easements. Cases 127a-144aa. 


Part XI. — Miscellaneous Easements. 


1270. Add* Annoicdion : — Reid. Vanderpant v. 
Mayfair HoteJ Oo., Ltd., [1930] 1 Ch. 138. 

1282. Add, Annotations : — Consd. L. 0. 0. v, 
Hackney B. C., [1928] 2 K. B. 688. Reid. 
Back V, Daniels (1924), 69 Sol. Jo. 160 ; 


Hackney B. 0. v. Metropolitan Asylums 
Board (1924), 131 L. T. 136. 

1322a. To attach creeper to wall.]— Simpson v. 
Weber, No. 204a, ante. 

1322b. To attoch post to wall.] — Simpson v. Weber, 
No. 204a, ante. 


Part XII. — Disturbance of Easements 


1330a. -.] — Pbnwakden v. Cding (1829), 

Mood. & M. 400 ; 173 E. B. 1203, N. P.* 

Anrtoiadons : — Consd. Bryant v. Foot (1867), L. R. 2 Q. B. 
161 ; Dalton t?. Aninis (1881), 6 App. Caa. 740, 

1362. Add. Annotation : — ^>45 to (2) Consd. Free- 
born V. Leeming, [1926] 1 K. B. 160. 

1356. Add. Annotations: — As to (1) Reid. West 
Midlands Joint Electricity Authority v. Pitt, 
Minister of Transport v. Pitt (1932), 96 J. P. 
169. As to (2) Consd. Slack v. I^eeds In- 
dustrial Co-op. Soc., [1924] 2 Ch. 476 ; 
Horton’s Estate v. Beattie (1926), 42 T. L. R. 
701. Apld. Price v. HUditch, [1930] 1 Ch. 
600. Refd. Fa-mworth v. Manchester City 
Corpn., [1929] 1 K. B. 533. 

1396. Add. Annotation : — Refd. Slack v. Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 475. 

1399. For the paragi’aph in the original volume 
substitute the following paragraph : — 

.] — Chancery Amendment Act, 1858 

(c. 27), s. 2, confers on the Ct. of Ch* juris- 
diction to awai'd damages in lieu of an in- 
junction in the case of a threatened injury. 
Notwithstanding the repeal of that Act by 
Statute I^w Revision &; Civil Procedure Act, 
1883 (o. 49), the combined effect of Jud. Act, 
1873 (c. 66), s. 16, & Statute Law Revision 
Act, 1898 (c. 22), s. 1, is to maintain in force 
the jurisdiction conferred by Chancery 
Amendment Act, 1858, s. 2. 

Where therefore an action was brought in 
the Ch. Div. for an injunction to jpestrain an 
obstruction of ancient lights, & the ct. foimd 
that defts.’ buildings when complet-ed would 
cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
taken place : — Held : the ct. had jurisdiction 
to award damages in lieu of an injunction. — 
Leeds Industoiad Co-operative Society, 
Ltd. V. Slack, [1924] A. C. 851 ; 93 L. J. Ch. 
436 ; 131 L. T, 710 ; 40 T, L. R. 745 ; 68 
Sol. Jo. 715, H, L. ; revsg. S. C. sub nom. 
Slack v. Leeds Industrial Co-operative 
Society, Ltd., [1923] 1 Ch. 431, C. A. ; svb- 
scq^icnl proceedings^ [1924] 2 Ch. 475, C. A. 

Annotation : — Refd. Pccch v. Best (J930), 99 L. J. K. B. 537. 


was completed woidd be small, & could be 
adequately compensated by damages, but 
held, contraiy to his own opinion, that ho 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Quana Co. 
(1889), 43 Ch. D. 316, that there was no 
jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not boon sustained, & he therefore 
granted an injimction, ’I’he Ct. of Appeal, 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
Jieu of an injunction. The House of Lords, 
by a majority, reversed this decision, & 
remitted the case to the Ct. of Appeal to 
deal with it on its merits; — Held: the 
findings of the judge brought tlie case within 
the ** good working ruJo” suggested by A. L. 
Smith, L.J., in Shelf er v. City of London 
Etectric Lighting Co,, No. 1356, ante, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction ; that was still the rule to be 
adopted by the ct. as a guide & was not 
affected by anything that was decided in 
Colls V, Horne & Colonial Stores, No. 830, 
ante ; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to his 
own opinion, ought to be discharged, & in 
lieu thereof an inquiry directed as to damages. 
— SiA-CK V. LiiEDs Industrial Co-operative 
Society, Ltd., [1924] 2 Ch. 475 ; 94 L. J. Ch. 
46, 0. A. 

1406a. Erection of building interfered with 

acquiesced In by defendant.] — Where pltf. & 
deft, held adjoining pieces of groimd under a 
common landlord, & pltf., with the licence of 
' tlie landlord, & without objection by deft., 
had erected a manufactory, an injunction 
was granted to restrain deft, so building os 
to obstruct the lights of pltf.’s manufactory 
pending trial. — Crook v. Wilson (1855), 3 
W. R. 378. 

1408. Add, Annotation "As to (1) Consd. Slack 
17. Leeds Industrial Co-op. Soc. (1924), 94 


1399a. .] — In an action brought by pltf. 

against deft, society for an injunction & 
damages in respect of an alleged obstruction 
of ancient lights, the judge found that defts.’ 
buildings when completed would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
& he expressed the opinion that the interfer- 
ence with pltf.’s legal rights when the building 


L. J. Ch. 
1433a. 


46. 


,] — ^PriCE V. IIILDITCH, No. 

934b, ante. 

1442a. Against lessee— Freeholder not party 

to action — Light.] — Barnes v. Allen (1927), 
04 L. Jo. 92 ; 164 L. T, Jo. 83. 


PART XII. SECT. 2, SUB-SECT. 2.— 
B. (a). 

St. Mortangee — Though not in pon- 
session ,] — A mtgoe. of land, thodgh not 
in possession, has a right to havo his 

J.fi. 


sociirlly left unimpaired, & if the owner 
of adjoining land oxcavatos on the mort- 
gaged land, although the mtgee. may 
not bo entitled to maintam an action 
for trespass, he has a right of action 

11 


for InjunrXion or damages, indepondoiifc 
of any ^ bat the owner of the mortgaged 
land might have.— Id ptbopolitan Lifk 
Assubanob Co. McC^ueicn, [1924] 
2 D. L. R. 942 ; 2 W. W. R. 981.— CAN. 



Cases 1444a— 1589. English and Empiek Digest Supplement. 


1444a. .] — Slack v. Leeds Industrial Co- 

operative Society, Ltd., No 1899a, anie. 
1471. Add. Annotation s : — Folld. Horton’s Estate 


V. Beattie (1926)f 42 T. L. 11. 701. Consd. 
ShefOeld Masonic Hall Co. v. Sheffield Oorpn. 
(1982), 48 T. L. B. 836. 


Part XIII. — Profits a Prendre 


1490. Add. Annotation : — Reid. Grant v. Edmond- 
son, [1931] 1 Ch, 1. 

1494. After this case add : — 

— stat. Frauds, s. 4, is now 

replaced by Law of Property Act, 1925 
(c. 20), s. 40. 

1497. Add. Annotations : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. Apld. Nicholls v. 
Ely Beet Sugar Factory, [1931] 2 Ch. 84. 

1499. Add. Annotations: — As to (1) Refd. Peech 
V. Best (1930), 99 L. J. K. B. 537. As to (2) 


Refd. Peech v. Best (1930), 99 L. J. K. B. 
637. 

1501, Add. Annotation : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

1503, Add'. Annotation: — Generally ^ Refd, Stoney 
r. Eastbourne B. C. & Devonshire (1926), 95 
^L. J. K. B. 312. 

1570*. Add. Annotaiioyi : — As to (2) Refd. The 
Fagernes, [1926] P. 185. 

1589. Add. Annotations : — Refd. Abrahams v. Mac 
Fisheries, [1925] 2 K. B. 18; Boev. Bussell, 
[1928] 2 K. B. 117. 


PART Xll. SECT. 2, SUB-SECT. 2.— 
D. (b) i. 

1451 iii. .]— Under Specific 

Rolief Act,. 1877, the qnoetion of an 
injunction to restrain a party from 
oreotingr a building so as to interfere 
with his neighbour's coscinente of light 
isc air presents Itself in a different light 
to what it docs in the English cte. ; & 
the ot. has a discretion, & may issue 
an injunction where the injury is such 


that pecuniary conipenaatlon would 
not afford adequate relief* — Mahomed 
Aiw^am Ismail v. Jaoanath Jamnadas 
(1925). 1, L. R. 3 Ran. 230.— IND. 

PART XIII. SECT. 4. SUB-SECT. 1.— A. 

sw. Who may acquire — Public.] — 
Though the public cannot acquire 
ownershl p of a land it can acquire proJits 
(i prendre over it by grant. — IJssan 
Kasim Sait v. Skcbetart of State 


pon India (1923), I. L. R. 47 Mad. 
lie.— IND. 

PART XIII. SECT. 4, SUB-SECT. 2.— B. 

1586 i. The public .] — Though the 
public cannot acquire ownership of a 
land, it can acquire profits d prendre 
over it by pro9Pinption.---U8SAN Kasim 
Sait v. Sbcbbtaby op State for 
India (1923), I. L. R. 47 Mad. 116.— 
IND. 
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m. xa. Cases la-888. 


ECCLESIASTICAL LAW. 


Part I. — 

la. Church Assembly — Legislative Committee.! — 

Neither the Legislative Committee of the 
Church Assembly, nor the Church Assembler 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 
judicial capacity. — K. v. Church Assembly 
liEGtSLATIVE COMMITTEB & ChURCH 
Assembly, Ex ». Haynes Smith, [1928] 

1 K. B. 411 ; 97 L. J. K. B. 222 ; 138 L. T. 

899 ; 44 T. L. R. 68 ; 71 Sol. Jo. 947, D. C. 

2a. Compulsory acquisition of freehold in premises 
used for pubUc religious worship ’’ — Part 
of public only admitted.] —Two tenements 
known respectively as “ the Salvation Ai*my 
Hall ** or “ the Citadel of the Salvation Army, 
Weston-super-Mare *’ & “ the Young People’s 
Hall ” & compHsed in one lease W'crc held 
imder a trust deed execuU^d after the lease 
upon trust to be used as a idace of worship. 

The Salvation Army Jlall was in fact used 
for religious worship : the rooms in the upper 
part of the Young People's Hall were used 
for teaching. The tw(> buildings were 
separated by a yard. The lessees, in X)ur- 
suance of the poweis given by Places of 
Worshij) (Enfranchisement) Act, 1920 (c. 56), 
gave t(j the lessors notice in writing requiring 2b. 
the le.ssoi's to .treat contract & agree with the 


In General. 

lessees for the sale to the leasees of all the 
lessors’ estate & interest in the premises, 
subject to the provisions of the Act, & to give 
particulars of the lessors’ estate & interest 
in the premises & of their claims in respect 
thereof & of their claim for compensation. 
The lessors contended that under the trust 
deed the premises demised by the lease were 
not held on trust for the purposes of a place 
of worship, either at the date of the notice or 
at the date of the Act. In an action by the 
lessors claiming a declaration that the lessees 
were not entitled, under the Act or otherwise, 
to acquire the freehold reversion in all or any 
paH of the premises, & an injunction to 
restrain them from proceeding under the 
notice: — Held: (1) “jmblic religious wor- 
ship ” may include womhip to wliich, on 
any or all occasions, only certain sections 
of the public are admitted ; (2) a trust 

for the use of jD^^niises for the purposes 
of i^ublic religious worship is carried out 
although minor parts of tl}e premises are 
not so used. — Stradling v. Higginh, [1932] 
1 Ch. 143; 101 L. J. Ch. 119; 140 L. T. 
383. 

— Minor parts of premises not so used.]— 

Stradling V, Hig(HNs, No. 2a, ante. 


Part III. — Constitution of the Church of England. 


16. Add. Annoiatioyi : — Generally ^ Retd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

19. Add. Amwtation : — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

41. Add. An 7 iotaUon : — As io (2) Consd. Notley v. 

Birmingham (Bp.), [1931] 1 Ch. 629. 

70. Add. Annotation : — As to (1) Refd. Re Mason 
(1928), 97 L. J. Ch. 321. 

136. Annotations : — For ** Re Letters Patent No. 
139,207, Re Carbonit Akt., [1923] 2 Ch. 504,” 
read ” Re Letters Patent No. 139,207, Re 
Carbonit Akt., [1924] 2 Ch. 53.” 

186. Add. Annotation .•-r— Aa to (2) Consd. Vincent v. 
St. Magnus the Martyr, etc., [1925] P. 1. 

186a. Former Royal chapel — Grant by Crown 

for use as parish church.] — ^The ct. held that 
the rector & the parish church ot St. Mary, 
Stafford, in the diocese of Lichfield, were 
subject to the ordinary episcopal jurisdiction, 
including the right of visitation. — Lichfield 
(Bishop) v. Lambert (1929), 46 T. L. R. 24. 


199. Add. Annotation : — As to (3) Consd, Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 
204. Add. Annotation : — Consd, Notley v. Bir- 
mingham (Bp.), [1931] 1 Ch. 629. 

270. Add. Annotation : — Refd. R. v. Church 
Assembly Legislative Committee Church 
Assembly, Ex p. Haynes Smith (1927), 44 
T. L. R. 68. 

276. Add. Annotation : — As to (2) Refd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

292. Add. Citations: — svb nom. Ayer v. Orme, 2 
Dyer 221b ; Ben. 129 ; svb nom. Anon., 
Dal. 63 : 1 And. 9. 

Add. Annotations : — Refd. Cromwel’s Case 
(1601) 2 Co. Rep. 69b ; Lyn v. Wyn (1665), 
O. Bridg. 122. 

346. After this case add : — 

,] — See, now. Cathedrals Measure 

1931 (No. 7), s. 24. 

888 . Before this case add ” See Parochial Registers 
and Records Measure, 1929 (No. 1). 


PART I, 

1 J. Churchr-^-Relioious commwnUy-' 
Schism^-Whelher primded for ^ con- 
atttiVion.] BuENDpj fJ. 

119271 1 B. B. R. 1051; 11927] 1 
W. W, R. 301 ; 30 Man. L. E. 300. 
--0AN. 


1 ii, Wfiat ammnUs 

to .] — Brkndzij V. Hajpij. [19271 1 
V. L. R, 1051; [19271 1 W. W. R, 301 ; 
3G Man. L. R. 300.— CAN. 


1 iU. 

Members adhering to 
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Effect 0 /— 
mat con- 


sfituiion entitled to use of church 
jjroperty .] — BrknT)Z1J v, Haji>tj. [19271 
1 D. L. R. 1051; 119271 1 W. W. R. 
301 ; 3G Man. L, R. 300.— CAN, 

1 iv. S. P. Hbsnniu t>. J. 

(Alta.), [19261 2 D. L. U. 280 ; (19261 
1 W, W. R. 912,— CAN. 
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401. Add» Annotation : — Consd. A.-G. v, Mallock 
(1931), 48 T. L. K. 107. 

416. Add* Annotation : — Consd. A.-G. v. Mallock 
(1931), 48 T. L. B. 107, 

472. Add, Annotatio?i : — Apld. Hauxton Parochial 
Church Council v, Stevens, [1929J P. 240. 

472a. Liability of lay-impropriation to seques- 

tration.] — Walwyn v.Awberby, No. 2699a, 
post, 

472b. Personal liability.] — The impropriator 

of an impropriate rectory in the recteipt of 
the profits thereof is personally liable for the 
repair of the chancel of the palish church, 
although at the time of the conveyance to 
him of the lands forming pai’t of the rectory 
he had no notice of the liability. — Hauxton 
Parochial Church Council v. Stevens, 
[1929] P. 240. 

472c, No notice of liability — At time of con- 

veyance of lands.] — Hauxton Parochial 
Church Council v. Stevens, No. 472b, 

475. Add., Annotation : — Refd. Hauxton Parochial 
Church Council v, Stevens, [1929] P. 240. 

482a. .] — A tenant of premises 

rated at £125, who sublet the greater part & 
retched for his personal occupation a portion 
which was over £40 in ratable value, but not 


separately assessed: — Held: qualified as a 
vestryman under Metropolis Management 
Acts, 1866 (c. 120), & 1866 (c. 112).— 
Gordon v, Williamson, [1892] 2 Q. B. 459 ; 
61 L. J. Q. B. 820 ; 07 L. T. 214 ; 67 J. P. 
160 ; 40 W. R. 692 ; 8 T. L. B. 706, C. A. 

AnnoicUicni : — Refd. London & India Docks Co. v, Woolwich 
Borough (1902), 71 L. J. K, B. 394. 

569. Add, Annotation: — Aa to (3) Refd. B. v. 
North, Ex p, Oakey (1926), 43 T. L. B. 60. 

627, After this case add ; — 

Right of presentation where patronage vested 
In parishioners.] — See No. 1981a, post, 

758. Add, Annotation : — ^Consd. A.-G. v, Mallock 
(1931), 48 T. L. B. 107. 

983. Add, Annotation: — Refd. Edwards v, A.-G. 
for Canada (1929), 46 T. L. B. 4. 

1016. Add, Annotation: — Aa to (2) Consd, B. v. 
Daily Herald Editor, etc. & Davidson, Ex p, 
Norwich (Bp.), R. v. Empire News Editor, etc. 
& Davidson, Ex p, Norwich (Bp.) (1932), 48 
T. L. B. 263. 

1063. Add. Annotation : — As fo (1) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 

1065. Add, Annotation: — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v, I. B. Comrs., [1031] 2 
K. B. 466. 


Part IV. — Ecclesiastical Courts. 


1069. Add, Amioiation : — Aa to (1) Consd. B. v. 
Daily Herald Editor, etc. & Davidson, Ex p, 
Norwich (Bp.), B. v. Empire News Editor, 
etc. & Davidson, Exp, Norwich (Bp.) (1932), 
48 T. L. B. 253. 

1116. Add, Annotatio^is : — As to (1) FoUd. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
Refd. Vincent v, 8t. Magnus the Martyr, etc., 
[1925] P. 1. 

1145. Add. Annotations: — As to (1) Consd. lie 
TransfeiTed Civil Servants (Ireland) Com- 
pensation, [1929] A. O. 243. As to (8) Consd. 
Vincent v. St. Magnus the Martyr, etc., 
[1925] P. 1. Generally, Refd. Capel St. 
Mary, Suffolk v, Packard, [1927] P. 289. 

1146. Add, Annotations: — As to (1) Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
As to (2) Consd. if (3 Transferred Civil Servants 
(Ireland) Compensation, [1029] A. C. 243. 

1148. Add. Annotation: — As to (2) Refd. R. v. 
North, Ex p. Oakey, [1927] 1 K. B. 491. 

1149. Add. Amioialion : — Consd. Re TransfeiTed 
Civil Servants (Ireland) Compensation, 119291 
A. C. 243. 

1150. Add, Annotation: — As fo (1) Refd. Huntley 
V, Norwich (Bp.), [1931] P. 210. 

1280a. — ^ — Alternative remedy.] — Prohibition 
will issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, not- 
withstanding an appeal lie from such order 
to a higher ecclesiastical ct. & thence to the 
Privy Council. — B. v. North, Ex p, Oakey, 
[1927] 1 K. B. 491; 96 L. J. K. B. 77; 136 


L. T. 387 ; 43 T. L. R. 60 ; 70 Sol. Jo. 1181, 

C. A. 

1349. Add., Amiotation : — Refd. B. v, NoA-h, Ex p, 
Oakey (1926). 43 T. L. 11. 60. 

1372. Add. Annotation : — As to {!) Refd. Baebum 
V, Raeburn (1928), 138 L. T. 672. 

1400. Add. Annotation : — Refd. Capel St. Maiy, 
Suffolk V. Packard, [1927] P. 289. 

1586. Add. Annotation: — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. B. 
579. 

1605. Add. Annotation : — Refd. Capel St. Mary» 
Suffolk V, Packard, [1927] P. 289. 

1721. Add. Amwtationa : — Refd. Eshugbayi Eleko 
V, Nigeria Government, [1928] A. C. 469; 
Re Carroll, [1931] 1 K. B. 317. 

1756. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1, 

1756. Add. Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

1768a. .] — Held : a faculty ought 

to issue for the removal of (1) a tabernacle, 
(2) a sacring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks on 
the credence which had been used cere- 
monially, (5) a censer which had been used 
ceremonially, (6) the Stations of the Cross, 
(7) a second Holy Table introduced after 
a faculty for it had been refused, (8) an 
image of the Blessed Virgin Mary with 
candles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, a hanging 


PART IV. SECT. 6, SUB-SECT. 2.— D. 

1217 i. Interpretation of statutes — 
Concerning spiHhuil an 


action involving tho coQBtructluu of 
United Church of Canada Act, 1924 
(c. 100 ) : — Held : the eoolosiastlcal ot«. 
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only had jarisdlcUon. — Stovbr v, 
DRYSDA.LS, [19251 4 D. L. 11. 994.— 

CAN. 
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lamp in the chancel used to denote the 
presence of the reserved Sacrament ; a 
faculty ought not to issue for the removal 
of (11) books & pamphlets displayed on 
tables in the church, (12) notices as to times 
when confessions could be heard, (13) notices 
asking for prayers for deceased persons, (14) a 
kneeling stool used by persons making their 
confessions, & (15) the rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a confirmatory 
faculty ; a faculty ought not to issue for the 
removal of (10) a crucifix on the wall above 
the kneeling stool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faculty till further order ought 
to issue in respect of it ; a faculty ought not 
to issue for the removal of (17) a crucifix 
behind the Holy Table which had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect 
to it or cense it, & not to allow any other 
ofliciaiing clergymen to do so, & a con- 
firmatory faculty till further order ought to 
issue in respect of it. 

(18) Memorials purpoiting to be si^ed by 
parishioners, as to which no evidence is given 
in proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in a faculty suit. — C apel St. 
Maiiy, Suffolk (Rector & Citurch- 
WAJfcDENS) u. Packard, [1927] P. 289; svb- 
sequent proceedings^ fl928] P. 69. 

1775a. •• Till further order.»^— (1) 

Where a cause of faculty has been remittod 


by the Ot. of Arches to a consistory ct. to 
^ decree a faculty as directed by the Ct. of 
Arches, a party to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ct. of Arches by 
way of the assertion of a grievance, & the Ct. of 
Arches may hear & determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory faculty 
** that if any of the articles included in the 
faculty are treated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any time hereafter upon 
being satisfied hereon ” is an improper con- 
dition, & such a condition is not substantially 
similar to, but wholly different from, a con- 
dition that the faculty is granted “ till further 
order.” 

(3) Observations upon the object & effect 
of granting a faculty till further order, the 
proceedings required by the practice of the 

‘ cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, ^ the matters 
which are proper to be included in each. — 
Capel St. Mary, Suffolk (Rector & 
CHUROEfWABDENS) V, PACKARD, [1928] P. 69. 

1784. Annotation: — Refd. Capel St. Mary, 

Suffolk V. Packard, [1927] P. 280. 

1780a. Cause remitted to decree faculty — Objection 
to condition proposed to be inserted In faculty 
— Right of aggrieved party to appeal.] — Capel 
St. Mary, Suffolk (Rector & Church- 
wardens) V. Packard, No. 1775a, ante. 


Part V.- 

1821. For are exempt — ^Military Service 

Act, 1916 (c. 104), Sched. I. (4) — Lay member ’’ 
read “ Who are exempt — Military Service Act, 
1916 (c, 104), Sched. I. (4)— Lay reader.’^ 

1861. Add. Annotation: — Apld. Re Clerical Dis- 
abilities Act, 1870, Ex p. Cowan (1927), 71 
Sol. Jo. 272. 

1851a. S. P. Re Clerical Disabilities Act, 1870, 
Ex ]7. Cowan (1927), 137 L. T. 515 ; 71 Sol. 
Jo. 272. 

1971 • Add. Annotation : — Generally, Refd. Notley 
V. Birmingham (Bp.) (1930), 99 L. J. Ch. 305. 

1981. Add. Annotation : — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153, 

1981a. Patronage vested In parishioners — Transfer 
to parochial church council — Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 
s. 4 (1).] — Re Lichfield Cathedral Grant, 
Chapel-bn-le-Prith Parochial Church 
Council v. Bagshaw (1929), 46 T. L. R. 583. 


Sub-sect. 2. — ^Transfer and Transmission 
OF Patronage (p. 379). 

To cross-reference add “ See, also. Bene- 
fices (Transfer of Rights of Patronage) 
Measure, 1930 (No. 8). 

2104a. Whether vendor bound to make marketable 
title — Whether stamp necessary.]— Wilmot 
V , Wilkinson (1827), 6 B. & 0. 606 ; 9 
Dow. & Ry. K. B. 620 ; 6 L. J. O. S. K. B. 
196; 108E. R. 638. 

Annotation : — ^Befd. Dooffood v, Bose (1850), 9 C. B. 132. 
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-Clergy. 

2105a. Non-completion of purchase — Default 

of vendor.] — Weddall v. Nixon (1853), 17 
Beav. 160 ; 22 L. J. Ch. 939 ; 21 L. T. O. S. 
147 ; 17 Jur. 642 ; 61 B. R. 994. 

2198. After this case add : — ^ 

.] — See Benefices (Exercise of Rights of 

Presentation) Measure, 1931 (No. 3), s. 6. 

2272. Add. Annotation : — Generally, Consd. Notley 
V. Birmingham (Bp.), [1931] 1 Ch. 529. 

After this case add ; — 

.] — See, now. Benefices Act, 1898 (Amend- 
ment) Measure, 1923 (No. 1), s. 8. 

2820. Before this case add ” See, now. Benefices 
(Exercise of Rights of Presentation) Measure, 
1931 (No. 3), s. 1. 

2855a. Jurisdiction of court of equity to order 
admission — No lawful excuse for refusal 
shown.] — ^A ct. of equity can make an order 
on a bishop to ad^t & licence to a per- 
petual curacy a duly qualified nominee who 
has been duly presented by the patron, 
unless lawful excuse for refusal by the bishop 
to admit & licence be shown. — ^Notley v. 
Birmingham, Bishop (1930), 99 L. J. Ch. 
306 ; 46 T. L. R. 347. 

2855b. Refusal to obey order — ^Discharge of 

order.] — A bishop refused to admit licence 
X., a clerk in holy orders, to the perpetual 
curacy of Z. on the presentation of the 
patrons. The patrons then commenced an 
action in the Ch. Div., claiming that the 
bishop was bound to admit & licence X. to 
the benefice. The bishop not having entered 
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an appearance the action came before the 
ct. on Apr. 2, 1930, as a short cause, upon a 
motion for judgment in default of appearance, 
& an order was made that the bishop should 
admit ^ licence X. to the benefice in due 
form according to law. The bishop refused 
or neglected to admit & licence X. to the 
benefice, & to comply with the order. The 
patrons then moved the ct. that a writ should 
issue to the Archbishop of Canterbury, com- 
manding him to admit & licence X. to the 
benefice at the nomination or presentation 
of the patrons : — Held : so much of the order 
of Apr. 2, 1980, as ordered the bishop to 
admit & licence X. to the benefice might be 
discharged, & in lieu thereof & in substitution 
thei'eof it might be ordered that a writ should 
issue directed to the Archbishop of Canter- 
bury commanding him to admit a fit person 
to the benefice at the nomination or presenta- 
tion or other legal requisition of pltfs. as 
patrons thereof. — Notley v, Bihmingham 
(Bishop) (Xo. 2), 11931] 1 Ch. 629; 100 
L. J. Ch. 303 ; 146 L. T. 251 ; 47 T. L. R. 
257. 

2855c, Issue of writ to Archbishop.] — 

Notley v, Birmingham (Bishop) (No. 2), 
No. 2355b, ante, 

2437. Add. Citation : — 2 B. R. A. 932. 

2440. Add. Citation 2 B. R. A. 831, 

2443a. Grounds lor approval or disapproval of 
scheme.] — Although it may seem desirable 
on grounds of economy & administration to 
unite two country benefices with small 
pox>ulatioiis, yet a scheme for such union will 
not be afiirmed on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants. — Ee Gussaoe All Saints 
& Gussaoe St. Michael, Dorset, Parishes 
(1925). 69 Bol. Jo. 493, P. C. 

Annotation : — Folld. Great Massingbam & Little Masslngham 
(Benefices). [19311 A. C. 328. 

2443b. .] — Ilaving regard to Union of Bene- 

fices Measure, 1923, s. 2 (6), which sub- 
sect. contains the only statement in the 
Measure as to the principles governing the 
union of benefices thereunder, it is not 
enough, in order to Justify a union, to show 
tliat one incumbent could serve the parishes 
affected, & that the union would save man 
power and might also produce surplus 
income available for other benefices. The 
circumstances & interests of the parishes 
themselves must be regarded. — Ee Great 
Massingham & Little Massingham, Bene- 
fices OF, [1931] A. C. 328 ; 100 L. J. P, C. 
93 ; 144 L. T. 664 ; 47 T. L. R. 294, P. C. 

2488. Add. Annotation: — Ae to (2) Refd. l^adles 
Hosiery & Underwear, Ltd. v. Parker, [1930] 
1 Ch. 304. 

2496. Add. CUaiion : — sti6 nom. Curlews v. 
Butts, 9 L. J. O, S. K. B. 69. 

2539. Add. Annotation : — Reid. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

2595. Add. Annotation : — Ae to (2) Consd. ft. v. 
North, Ex p. Oakey (1926), 43 T. L. E. 60. 

2599a. Failure to repair chancel.] — ( 1 ) A justifi- 

cation in trespass, that pltf. was file rector 
of such a church, & that the goods were taken 


under a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel. — Walwyn v. Awbebey (1677), 1 
Mod. ftep. 258 ; 2 Mod. Rep. 254 ; Freem. 
K. B. 280 ; 86 B. R. 866 ; sub nom. Anon., 
2 Vent. 35; 8 Keb. 829. 

Annotation: — As to (2) Consd. Hauxton Parochial Church 
Counoi) V, Steveus, [1929] P 240. 

2607. Add. Annotation: — As to (1) Consd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R, 60. 

2715. Before this case add “ See Benefices 
(Ecclesiastical Duties) Measure, 1026 (No. 8). 

2717a. Appointment of commission under Bene* 
fices (Ecclesiastical Duties) Measure, 1926, 
s. 3 (1) — Necessity lor notice to incumbent — 
In respect ol what duties.] — By Benefices 
(Ecclesiastical) Duties) Measure, 1926, s. 3 (1), 
where the bishop has reason to think that the 
ecclesiastical duties of a benefice are in- 
adequately performed he may appoint a 
commission to inquire into the facts, & on 
theii* report that the inadequate performance 
of the duties is due to the negligence of the 
incumbent, has power under sect. 6 (1) to 
inhibit him. By sect. 2 (a) “ ecclesiastical 
duties ” include the observance of ordination 
promises, & also (iii) “an obligation binding 
the incumbent to manifest in his acts, con- 
duct & coui'se of life, due respect for his 
sacred oHice, Sc a due solicitude for the moral 
& spiritual welfare of his parisliioners.” A 
commission reported to the bishop that the 
ecclesiastical duties of a benefice were in- 
adequately performed owing to the negli- 
gence of the incumbent, & also found certain 
charges proved which were a violation both 
of the ordination promises of the incumbent 
& of the provisions of sect. 2 {a) (iii). By 
sect. 2 (6) : “ No incumbent shall be deemed 
to have been negliegnt in the observance or 
performance of any of his ordination promises 
. . . unless such observance or performance 
has been requh^ed of him in writing by the 
bishop, who shall give him opportunity of 
replying, before issuing any commission 
under the provisions of section three of this 
Measure.** No such requirement was made : 
—Held : the commission had jurisdiction to 
hold the inquiry, although the above notice 
had not been given, because the inadequate 
performance or ecclesiastical duties charged 
was that of ecclesiastical duties not expressly 
set out m sect, 2 (6), it being in respect of the 
inadequate performance of the latter only 
that such notice is required. The require- 
ment in sect. 2 (6) applies only where the 
neglect charged is that of ordination promises, 
as such, or of duties imposed by the Rules 
for the Representation of the Laity, as such. 
Sc the charges against applt. were not charges 
of this character. — Huntley v. Norwich 
(Bishop), [1931] P. 210. 

2719a. Conduct.] — Rice v. Oxford (Bp.), No. 1160, 
ante. 

.] — See, now. Benefices (Ecclesiastical 

Duties) Measure, 1926 (No. 8), s. 2 {a) (iii.). 

2719b. .] — Huntley v. Norwich (Bishop), 

No. 2717a, anto. 
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VoL XIX.— Eocle^tioftl Law. Cases S751~ 2878. 


Part VI. — Public Worship 

2761. Add* Annotation: — Generally, Rjsfd. Oapel 
St. Mary, Suffolk v* Packard, [1927] P. 289. 

2762. Add, Annotation: — As to (1) Reid. Vincent 
V. St. Magnus the Martyr, etc., [1926] P. 1. 

2764a. -.] — ^Vincent v, St. Magnus 

THE Mabttr, etc. (Bectob & Ohubch- 
WABUENS), No. 2881, post 

2768. Add. Annotations : — As to (7 ) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
As to (8) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. As to (9) Folld. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
Generally, Reid. Capel St. Mary, Suffolk v, 
Packard, [1928] P. 69. 

2786. Add. Annotation: — As to {1) Reid. Vincent 
V. St. Magnus the Martyr, etc., [1926] P. 1. 

2797. Add. Annotation : — As to (3) Reid. St. 
Margaret's, Toxteth Park (1924), 40 T. L. R. 
687. 

2801a. .] — Capel St. Maby, Suffolk (Rector 

Church WARDENS) v. Packard, No. 17G8a, 
ante. 

2809a. .] — Capel v. St. Mary, Suffolk 

(Rector & Churchwabdens) v. Packard, 
No. 1708a, ante. 

2812. Add. Annotation : — As to (3) Folld. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 

2816a. Must be limited to two.] — 

(1) The old English use in parish churches 
being to place not more than two & at least 
one fight on the Holy Table in service time, 
this was retained at the Reformation. Con- 
sequently the use of six lights on the Holy 
Table or a retable is unlawful. The vicar 
of a parish having introduced without a 
faculty six candlesticks placed on a retable 
behind the Holy Table, the Chancellor 
granted a confinnatory faculty for two of 
them. Upon an undertaking being given 
by the vicar that the remaining four should 
not be used on or in connection with the Holy 
Table, their removal from the church was 
not insisted on. 

(2) In the absence of evidence of super- 
stitious reverence or use the placing of a 
crucifix so as to be visible to the penitent 
during confession is not unlawful. — Re St. 
Saviour's, Hampstead, [1932] P. 134. 

2818a. On credence fable.] — Capel St. 

Mary, Suffolk (Rector & Church- 
wardens) V. Packard, No. 1768a, ante. 

2824a. .] — Capel St. Mary, Suffolk (Rector 

& Churchwardens) v. Packard, No. 1768a, 
ante. 

2825. For the paragraph in the original volume 
substitute the following paragraph ; — 

As of course.] — Vincent v, St, Magnus 

the Martyr, etc, (Rector & Church- 
wardens), No. 2831, post 

2881. For the paragraph in the original volume 
substitute the following paragraph ; — 

Approval of decorations &, fittings,] 

— On the hearing: in the Consistory Ot. of 
London of a petition as to the furmture & 
fittings of the Church of St. Magnus-the- 
Martyr, in the City of London, a faculty was 
granted for, amongst other things: (1) a 
second Holy Table ; (2) an image of the 
Virgin A; Holy Child placed behind the 
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and Church Ministrations. 

second Holy Table ; & (3) a crucifix fixed to 
a pillar at a considerable height from the 
floor & near the pulpit. On appeal the Ct. 
of Arches dismissed the appeal as to (1) & (3), 
but allowed it as to (2) : — Held : (1) the law 
was the same for every kind of sacred image 
in a church, including a crucifix or rood, & 
although such an image was not illegal 
per se, it could not lawfully bo placed in a 
church without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, if the 
faculty be granted, there is or is not, in the 
particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Aiticle of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry : — Held : (2) there was a danger 
of the proposed image of the Virgin & Holy 
Child Mng so used ; (3) an image used for 
purposes of worship or adoration was an 
ornament & was illegal, because not included 
amongst the ornaments of the church 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer ; (4) a faculty 

authorising the erection of an image in a 
church should not be absolute, but until 
further order. 

(6) The other matter of appeal is the 
second Holy Table. The church holds, or 
will hold, between three hundred & four 
hundred people, & there are a large number 
of celebrations every week. In those cir- 
cumstances it would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial & 
services of this church. I am not, however, 
disposed to interfere with the exercise of the 
learned Chancellor's discretion in this part 
of the case. I think there ought to be full 
plans & particulars of the decorations & 
fittings of & surrounding the second Holy 
Table, & these fittings ought to be subject 
to the approval of the learned Chancellor & 
to be specifically included in the faculty (Sir 
Lewis Dibdin). — Vincent v. St, Magnus 
THE Martyr, etc. (Rector & Church- 
wardens), [1925] P. 1 ; sub norn. St. Magnus 
THE Martyr, London Bridge, 41 T. L. K. 3. 

Annotatimi: — Generally* Befd. Capel St. Mary, Suffolk t?. 

Packard. [1927] P. 289. 

2842. Add. Annotation : — Reid. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2844. Add. Annotation : — Retd. Vincent v. St. 
Magnus the Martyr, etc., [1926] P. 1. 

2859. Add. Annotation : — As to (3) Dbtd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 

2861. Add. Annotation: — As (1) Retd. Vincent 

V. St. Magnus the Martyr, etc., [1925] P. 1. 

2862. Add. Annotation : — Retd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P, 1. 

2871. Add. Annotation: — Retd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2872. Add. Annotation : — Retd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2878. For the paragraph in the original volume 
sujjjstitute the fofiowing paragraph : — 

Ordinary rules as to Images 

apply.] — Vincent v. St. Magnus the 
Martyr, etc, (Rector & Churchwardens), 
No. 2831, ante. 



Cases 2874— 3118a. English and Empibe 


2874. Add, Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1895] P. 1. 

2875. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1895] P. 1. 

2876* Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

Add, Annotation: — Refd. Vincent v, St. 
Magnus the Mai*tyr, etc., [J925] P. 1. 

2883. Add, Annotations: — Apld. Oapel St. Mary, 
Suffolk r. Packard, [1927] P. 289. Refd. Vin- 
cent V, St. MagnuB the Martyr, etc., [1925] 
P. 1. 

2888. Add, Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2889. Add, Annotation : — ^Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

2892. Add. Annotation : — Generally^ Refd. Vincent 
v, St. Magnus the Martyr, eti., [1925] P. 1. 

2893. Add, Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2893a. When visible to penitent during 

confession.] — Re St. Saviour’s, Hamp- 

stead, No. 2816a, ante, 

2896. For the paragraph in the original volume 
substitute the following paragraph : — 

.] — Vincent v, St. Magnus 

THE MARTVR, etc. (ReCTOR & CHURCH- 
WARDENS), No. 2831, ante. 

2899a. Above confessional stool — Whether 

permissible.] — Oapel St. Mary, Suffolk 
(Rector & Churchwardens) v. Packard, 
No. 17G8a, ante. 

2899b, Behind Holy Table — Whether per- 
missible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, 
No. 1768a, a^ite, 

2900. Add, Annotations: — As to (2) Consd. Vincent 
V, St. Magnus the Martyr, etc., [1925] P. 1. 
As to (.3) Folld. Capel St. Mary, Suffolk v, 
Packard, [1927] P. 289. 

2903. Add, Annotations : — As to (3) Folld. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 
289. As to (5) FoUd. Capel St. Mary, Suffolk 
p. Packard, [1927] P. 289. As to (6) FoUd. 
Capel St. Mfiry, Suffolk v. Packard, [1927] 
P. 289. As to (7) FoUd. Capel St. Mary, 
Suffolk p. Packard, [1927] P. 289. Generally, 
Refd. Capel St. Mary, Suffolk v, Packard, 
[1928] P. 69. 

2904a. .]—• CapelSt. Mary, Suffolk (Rector 

& Churchwardens) v, Packard, No. 1768a, 
ante, 

2906. For the paragraph in the original volume 
substitute the following paragraph : — 

.] — Vincent v, St. Magnus the Martyr, 

etc. (Rector & Churchwardens), No. 2831, 
ante, 

2913. Add, Annotation : — Refd. Capel St. Mary, 
Suffolk V. Packard. [1927] P. 289. 


Digest Supplement. 

2915a. With candles & vases — Whether 

permissible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, 
No. 1768a, ante, 

2916. FoV the para^aph in the original volume 
sub.stitute the following paragraph ; — 

The Virgin & Child — Probability of venera- 
tion.] — Vincent v, St. Magnus the Martyr, 
ETC. (Rector & Churchwardens), No. 2831, 
ante, 

2924a. -.] — Capel St. Maiiy, Suffolk (Rector 

& Churchwardens) v. Packard, No. 1768a, 
ante, 

(n) Lights (Vol. XIX., p. 449). 

Add the following cross-references : — 

Used In service of adoration of Sacrament.] — 

See No. 17G8a, ante. 

To denote presence of reserved Sacrament.] — 

See No. 1768a, ante, 

2947a. Books & pamphlets displayed in church.] — 

Oapel St. Mary, Suffolk (Rector & 
Churchwardens) v, Packard, No. 1768a, 
ante, 

2947b. Notices — Times for hearing of confessions.] 

— Capel St. Mary, SuFfULK (Rector & 
Churchwardens) v, Packard, No. 176Sa, 
ante, 

2947c. Asking for prayers for dead.] — C appjl 

St. Mary, Suffolk (Rector A Church- 
wardens) V, Packard, No. 1768a, ante, 
2947d. Confessional stool.] — Capel St. Mary, 
Suffolk (Rector & Churchwardens) v, 
Packard, No. 1768a, ante, 

2948. Add, Annotation: — As to (1) FoUd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 

2965a. Books of devotion — On Holy Table.] — 

Capel St. Mary, Suffolk (Rector 
Churchwardens) v, Packard, No. 1768a, 
ante. 

2972a. .] — Capei. St. Mary, Suffolk 

(Rector & Churchwardens) v. Packard, 
No. 1768a, ante. 

2975. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

2985. After this case, for 

“ Registration of baptism.] — See Registra- 
tion of Births, Marriages & Deaths,” 
read “Registration of baptism.] — See Canon. 
70 of 1603; Parochial Registers Act, 1812 (c. 
146). 

AdmissibiUty In evidence.] — See Evi- 
dence, Vol. XXII., pp. 330, 337, Nos. 3358- 
3378.” 

3006. Add. Annoiaiio7i : — Generally, Refd. Capel 
St. Maiy, Suffolk v. Packard, [1927] P. 289. 
3015a. Sounding sacring gong — Whether per- 
missible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, 
No. 1768a, ante. 


Part VII. — Property of the Church of England. 

8049. ^nno<a«on .---Refd. jBe Carrott, [1931] 8118a. Whether faculty absolute — Erection of 
1 K. B. 317. Image.] — Vincent v, St. Magnus the 

8112. Add. Annotaiion Refd. Vincmit v. St. Mabttb, etc. (Rector & Chcbchwabdens), 

Magnus the Martyr, etc., [1925] P. 1. No. 2831, anie. 
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7oL XIX. — ^Eecletdastical Law. Cases 8891a —8492a. 


3891a. Tithable where landed.] — By 

custom, fish taken in the sea is tithable 
where landed. — Anon (1032), Cro. Car. 264 ; 
79 B. E. 830. 

8406. Add. Annotation : — Aa fo (1) Refd. Busby v. 
Avgherino, [1928] A. 0. 290. 

3449. Add. Citation : — West. Tithe Oas. 44. 

Add. Annofoiion ; — Refd. Busby v. Avgherino, 

* [1928] A. 0. 290. 

3461. Add. Annofofion .* — As io (1) Refd. Busby t^. 
Avgherino, [1928] A, 0. 290. 

3454a. Whether premises exempted from pre- 

scribed rate — Onus of proof.] — By the above 
Act & a decree made pursuant to it & having 
the force of a statute, the lessees of houses £ 
all other hereditaments, with cer^in im- 
material exceptions, situated in the City of 
London, are liable to pay a tithe of 2s. 9d. 
for every rent of 20s. by the year, “ & so 
above the rent of 20s. by the year by the 
rate aforesaid.” The decree contained a 
proviso that in the case of promises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1645, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act ; — Held : (1 ) the onus was 
on defts. to prove that the tithe paid before 
1645 in respect of the was less 

than the sum prescribed by the Act; (2) 
defts. had not discharged the onus. — ^Busby 
%\ Avgherino, [1928] A. 0. 290 ; 97 L. J. Ch. 
291 ; 139 L. T. 170 ; 92 .f. P. 129 ; 44 T. L. R. 
551; 26 L. G. R. 401, H. L. 

3455a. Whether payable on reserved or 

Improved rent.] — A lease of premises was 
granted at the yearly rent of £102 10s. in 
consideration of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 : — Held : tithes were payable 
upon the annual value, & not on the rent 
reserved. — V ivian v. Cochrants (1855), 4 
De G. M. & G. 818 ; 25 L. J. Ch. 553 ; 20 
L. T. O. S. 17 ; 19 J. P. 131 ; 1 Jur. N. S. 
809 ; 3 W. R. 254 ; 43 B. R. 728, L. C. 

3455b. Whether non-payment a defence.] — 

Mere non-payment of tithes under the Act 
is not an answer. — St. Paul’s Warden, 
ETC. V, Kettle (1813), 2 Ves. & B. 1 ; 35 
B. R.218, L. C. 

AnnotaHnna Payno v, Esdalle (1888), 13 App. Cas. 

61.3 ; Busby v, Avgliorlno, [1928] A C. 290. 

34550. -.]— Payne v, Esdaile, No. 3451, 

ante* 

3456. Add. Annotation : — Refd. Busby v. 

Avgherino, [1928] A. C. 290. 

3465a. What words operate to pass.] — A 

tithe rentcharge will not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Conveyancing Act, 1881 (c. 41), 
s. 63. Tithe rentcharge is, like tithe, a 
hereditament separate from the land, &> 
express words are necessary to pass it. — 
Public Tbusi'ee v. Lancaster Duchy, 
[1927] 1 K. B. 510 ; 90 L, J. K. B. 188 ; 130 
L. T. 408 ; 43 T. L. R. 103 ; 71 Sol. Jo. 19. C. A. 

3466. After this case add Transfer to Queen 
Anne's Bounty.]--.^^ Tithe Act, 1025 (c. 87), 
s. 3.*' 

8466a. Meaning of rectory with cure of 

souls " — Sinecure.] — Pltf. having been in- 

) 


stituted & inducted to a rectory by the 
Bishop in 1917, read himself in As presented 
himself to the vicarage. He was the only 
person in the parish with cure of souls, & 
since his institution he had been in receipt 
of the tithes in respect of the vicarage & 
also of the rectory, & had resided throughout 
in the parish. Since 1849 the rectory 
vicarage bad been held by the same person, 
&: for many years the rectory haA been what 
is commonly called a sinecure. If the 
rectory was a benefice with cure of souls 
the tithe rentcharge attached to the rectory 
would vest in Queen Anne’s Bounty & be 
paid to pltf. free of rates ; if not, pltf. would 
be liable for certain rates. In an action by 
Itf. against Queen Anne’s Bounty for a 
eclaration that by the Tithe Act, 1925, the 
rectorial tithe rent which was attached to the 
benefice was transferred to & became vested 
in defts. for aU the interest therein & for the 
piu^oses of the Act : — Held : thougli pltf. 
was the vicar with cure of souls, yet, since the 
expression “ rectory with cure of souls ” in 
Tithe Rentcharge (Rates) Act, 1899 (c. 17), 
meant a real cure of souls actualiter & did 
not include a rectory which was a sinecure, 
& since a sinecure could not be turned by 
residence into a rectory with cure of souls, 
pltf. was not a rector with cure of souls 
within the definition of benefice” in Tithe 
Rentcharge (Rates) Act, 1899 (c. 17), & the 
action failed. — Greening v. Queen Anne’s 
Bounty, [1932] 1 Ch. 348 ; 101 L. J. Ch. 
260 ; 140 L. T. 447 ; 48 T. L. R. 155 ; 76 
Sol. Jo. 10 ; 30 L. G. R. 181. 

3466b. Meaning of ** benefice.”] — G reening 

V, Queen Anne’s Bounty, No. 3460a, ante, 

3468. Add. Annotation: — As to (2) Refd. Jones v. 
Waring & GiUow, [1920] A. C. 070. 

3470. Add. Annotation : — Refd. Plauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 

3475a. -.] — University College, 

Oxford (Master & Fellows) v, Garton 
(1847), 10 Q. B. 760 ; 16 L. J. Q. B. 381 ; 9 
L. T. O. S. 245 ; 11 Jur. 907 ; 110 E. R. 289. 

ArmoUition : — Refd. R. r. England & Wales Tilhe Comrs. 

(1862). 21 L. J. Q. B. 208. 

3487. After this case add : 

.] — See, now. Extraordinary Tithe 

Act, 1897 (c. 23), s. 1 (1). 

3488. For “ Held : the ct. had jurisdiction to deal 
with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption ” read ” Held : (1) the ct. had 
jurisdiction to deal with the costs ; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption,” 

Add. Annotations: — As to (1) Apprvd. Re 
Wartling Tithe Redemption, [1924] 2 Ch. 
123. As to (2) Overd. Be Wartling Tithe 
Redemption, [1924] 2Ch. 123. 

3492a. Abortive sale by auction — Second 

distress dc sale by auction — Jurisdiction to 
order.] — Upon the application of the tithe 
owners a county ct. judge made an order for 
the recovery of tithe rentcharge issuing out 
of certain lands, &; he directed that an officer 
of the ct. should distrain upon those lands 
for the sum. The officer of the ct. distrained 
offered the goods seized for sale by auction. 
A number of persons attended the sale & 
by their conduct prevented it from being 
successful, not bidding themselves &: pre- 
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venting others from bidding. The tithe 
owners thereupon applied to the county ct. 
for a further order for the recovery of the 
same tithe rentcharge, together with the costs 
& expenses of the abortive sale. The county 
ct. judge accordingly made an order that a 
second distress be levied for the recovery 
of the sam^ tithe rentcharge, together with 
the costs, directed that the goods seized 
should be sold by tender. A rule nisi for 
certiorari was obtained to remove the second 
order of the county ct. judge into the High 
Ct. upon the ground that he had no juris- 
diction to entertain or adjudicate upon the 
application or to make the order ; — Held : 

(1) the county ot. judge had not exceeded his 
jurisdiction in ordering a second distress, in 
view of the fact that there was a combination 
of persons to prevent the sale on the first 
distress from being effective, or in ordering 
that the goods seized should be sold by tender ; 

(2) the application for the second distress was 
properly made by the tithe owmers, & it was 
not necessary that it should be made by the 
officer of the ct. — B. v. Clements (Judge), 
Ex p. Ferridge, [1932] 2 K. B. 636 ; 76 
Sol. Jo. 414 ; 8vh nom. R. v. Kent County 
Court Judge, Ex p, Ferridge, 101 L. J. 
K. B. 603 ; 147 L. T. 363. 

3492b. Who may apply for second 

distress — Tithe owner.] — B. v. Clements 
(Judge), Ex p. Ferridge, No. 3492a, atde, 

8506. Add. Annotation : — Refd. B. e. Customs & 
Excise Comrs., [1928] A. 0. 402, 

3513a. Mode of payment of compensation — ^At 
election of limited owner — Whether election 
revocable.] — Re Wabtling Tithe Redemp- 
tion, No. 8513b, post 

3513b. Cost of Investment of redemption money — 
Compulsory redemption — Jurisdiction of oourt 
to deal with.] — ^By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of H. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustei^ for the 
purposes of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 H. assigned his life interest in the rent- 
charges to C. In 1906 C. died, having by 
his devised his real & personal estate to 
resps. & appointed them his exors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (o. 64), s. 3, applied 
to the Ministry of Agriculture A; Fisheries for 
the redemption of certain of these charges, 
amounting to £48 10s. 8d. A 5s. respectively, 


A lor the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
reaps., in exercise of their option under 
Tithe Act, 1846 (c. 73), s* 0, signed a form of 
consent which had been sent to them by the 
Ministry to the payment of the consideration 
money to the surviving trustee of the settle- 
ment of 1898. A moxith later they wrote to 
the Ministry revoking their consent A te- 
questing that the money be paid into 

ct. The Ministry thereupon wrote to applt. 
directing him to pay the money into ct., 
which he accordingly did. On Feb. 12, 1923, 
resps. took out an originating summons for 
an order that the fund in ct. might be in- 
vested A the income therefrom paid to resps. 
or the survivor of them as A when received 
during the life of the tenant for life ; — 
Held : (1) on an application to invest money 
paid inte ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that required the ct. to direct that the person 
exercising the compulsory powers under the 
Acts should bear the burden of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), B. 5, in the discretion of the 
ct. enfiroly unfettered by any such general 
principle ; the ct, below ought to have 
exercised its discretion by holding that 
applt., who had been brought before the ct. 
solely for the purpose of making him liable 
for costs, was not so liable, A to have dis- 
missed the application as against him with 
costs. 

(2) Semble : there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1846, s. 9, to revoke or alter the 
exercise of it. — Be Wartling Tithe Re- 
demption, [1924] 2 Ch. 123 ; 93 L. J. Ch, 
662 ; 131 L. T. 185 ; 88 J. P. 133 ; 68 Sol. 
Jo, 618 ; 22 L. G. R. 349, 0. A. 

Compare original volume, p. 492, No. 3488. 
3543. Add. Citations .•—[1924] 1 K. B. 161 ; 98 
L. J. K. B. 110 ; 130 L, T. 883 ; 88 J. P. 
83 ; 68 Sol. Jo. 541. 

8579a. What amounts to incumbrance 

affecting land.] — Wrench v. Lord (1837), 3 
Bing. N. 0. 672 ; 4 Scott, 381 ; 0 L. J. 0. P. 
193; 132B.R. 669. 

3614. Add. Ciiations : — 1 And. 47 ; 3 Dyer, 

338 b ; svb nom, Belpobd v. Foord (1696), 
Cro. Eliz, 447 ; sitb nom. Bbtpord v. Ford, 
Cro. Eliz, 472 ; siib nom. Fooed’s Case, 
5 Co. Rep. 81 a. 

Add. Annotation: — Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Oas., temp. King, 66. 

3615. Add, Citations: — sub nom. Betpord v. 
Ford, Cro. Eliz. 472 ; sub nom. Foobd’s 
Case, 5 Co. Rep. 81 a ; sub nom. Anon. 


PART VII. SECT. 6, SUB-SECT. 4.-1. 

sd. Necessity for consent of Ministry 
of FimanceA — The estate of G., wbicn 
vested in the Land Purchase Com- 
mission by Northern Ireland Land Act, 
1925, wae subject to two ecclesiaBtioai 
tithe rentchargrea. The vendor served 
notice of motion to redeem these 
charges, & the redemption price was 
fixed by ihe Judicial Comr. at ulneteeu 
years* purchase in each case, the 
Ministry of Finance objected : — TieM : 
eocloslastical tithe rentcharges cannot 
he redeemed under Land Purchase 


Acts without the oousont of the Ministry 
of Finance as representing the Treasury. 
—In the Bstate of Gcnnino, [1929] 
N. I. 61.— IR. 

PART VII, SECT. 6, SUB-SECT. 3, 
3630 1. Proceeds of sale — Application 
— Church of Scotland (property & JSn- 
doumenis) Act. 1935 (c. 33), s, 39,]— 
Miluosn, PBTmoNiSR. [1927] 8. 0. 
992.— SCOT. 

d I. Action for irespaas .} — 

Where land is granted to a ohuroh 
corpn. as a gleho, A a rector has been 
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duly inducted, he has the possession, 
A an action of trespass for entering on 
the land A cutting down trees mm«t be 
brought in hie name, A not in the name 
of the corpn. — St. Stkpuicn Kbotor v. 
Tortblot (1842), 1 Kerr, 637.— CAN. 


PART Vn. SECT. 7, SUB-SECT, 2.— A, 




V(A. XIX.— Eoeleidastioai Law. OasM 8616— 4034b. 


(1574), 1 And. 47 ; S Dyer, 888 b ; Ben. 238. 
Add, Annotation : — Refd. Betesworth v, St< 
Paiil*s (Bean) (1726), Cae. temp. King, 66. 

8648. To croes-referenco before this case add 
“ See Fcclesiasticat Dilapidations (Amend- 
ment) Measure, 1929 (No. 3).” 

8787. After this case add : — 

Extinguishment or redemption of first fruits 
& tenths .} — See First Fruits Sc Tenths Measure, 
1926 (No. 6).” 


8827. Add, Annotation: — Refd. B. v. Customs Sc 
Excise Oomrs., [1928] A. 0. 402. 

8900. The order of the cross-references following 
this case should be inverted. 

8907. Add. Annotations: — Apld. Patton (W. R.) 
V. Toronto General Trusts Oorpn., [1930] 
A. 0. 629. Consd. Re May, Eggar v. May, 
[1932] 1 Ch. 99. 


Part VIII. — Religious Bodies other than the Church of 

England. 


8967. After this case add : — 

“ yee, now. Minister of Religion 
(Removal of Disqualifications) Act, 1926 
(c. 64). 

4017a. Premises of Salvation Army — Whether used 
for public religious worshlp—Places of Worship 
(Enfranchisement) Act, 1920 (c. 56).] — 

Stradling V. Higgins, No. 2a, ante, 

4027. Add. Citation : — 3 Macq. 827. 

4083a. .] — Doe d. Kirk v. Roe (1838), 

2 Jur. 945. 


4084. Add, Citation : — svb nom. v. , 

3 Jur. 460. 

4034a. .] — Special service in ejectment 

where possession of a chapel is sought to be 
recovered. — Doe d. Somers (Earl) v. Roe 
(1840), 8 DowL 292. 

4034b. .] — Special service in an action 

of ejectment for the recovery of a chapel & 
free school. — Doe d. Smith v. Roe (1840), 
8 Dowl. 609 ; mb nom. Doe d. Smythe v. 
Roe, 1 Jur. 388. 


PART VIL SECT. 16, SUB-SECT. 1. 

sa. Spiritual corporation auarcgate 
— Power to borrow.] — An eoclealatjtioal 
oorpn.. boing a uon^trading oorpn., has 
no Implied power to borrow money, 
unless suoh power is expressly or im* 
piiedly given by Its constitution. 
Although an Act constituting suoh a 
oorpn. does not expressly give power 
to Dorrow or to erect a ohuroh, but 
does exproa«ly give power to mortgage, 
tho power to borrow for the purpose 
of erecting a church is impliea, since 
the erecUou of a ohuroh is the 
principal reason for the incorpor- 
ation. — Lkonabu V. St. Patrick’s 
Parish, 119221 1 W. W. R. 601 ; 
66 D. L. R. 304 ; 17 Aita. L. R. 262. 
—CAN. 

PART Vlll. SECT. 2, SUB-SECT. 1. 

tl. .] — The canon law of the 

Homan Catholic Church is foreign law, 
which must be proved accordingly. — 
O’Callauhan V, O’Sullivan, [11)25] 
1 I. R. 90.— IR, 

a i. Power to retrurve pariah 

priest.] — ^Applt.. a parish priest, was 
removed from ids parish by a decree 
of removal issued by the bishop of the 
diocese in which tho parish was situated. 
Applt. claimed a doclaratiou that the 
decree was illegal & void on the grounds 
that (1) there was no power under the 
canon law to issue such a decree unless 
a “ citation ** had boon flrst served on 
him, & he had an opportunity to meet 
the charges mode against him ; 
(2) alternatively, if the canon law did 
not require the service of a “ citation ” 
or the granting of a personal hearing, 
yet the making of the decree without 
notice to him was contrary to natural 
jiiBtloe : — Held : the decree was not 
illegal on either ground.— O ’Callaghan 

V. O’Sullivan, [1925] 1 I. R. 90.— IR. 

•b. Corporation — Parish — Borrow- 
ing for church buiUUng ,] — Leonard t>. 
St. Patrick’s Parish, [1922] 1 

W. W. Li, 601 ; 66 D, L, R. 304; 17 
Alta. L. R. 262.— CAN. 

•d. Belation to civil law — Arch- 
bishop of Edmonton — As to parishes in 
Oatgary diocese ,] — Leonard u. St. 
Patrick’s Parish, fl922j 1 W. W. R. 
601 ; 66 I). L. R. 804 ; 17 Alta. L. H. 
262*— CAN. 


PART VIII. SECT. 8. SUB-SECT. 8.— A. 

q 1. .] — Land was conveyed 

to certain persons in trust for a religious 
body called the United Brethren In 
Christ, & a congregation was organised 
& a church built. Subsequently a 
division took place in the religious 
body, & it was held that the party 
to which the congregation in question 
adhered were seceders. This con- 

r gallon continued to use the church, 
some of the original trustees having 
died, apprdnted new trustees to act 
with the survivors, & these trustees 
refused to give up possession to the 
representative of w^hat had been 
declared to bo the true body : — Held : 
the trustees must bo treated as being 
trustees for tho true body, who were 
entitled to enforce the trust & to hove 
possession of the church, & It was not 
necessary to organise another con- 
gregation & appoint new trustees for 
that congregation under Roli^ous 
Institutions Act. — Brewster v, hen- 
dershot (1900), 27 A. R. 232. — CAN. 

sg. Transfer by trustees to church 
corporation — Pepreaenting denomination 
of original congregation. ]— Pltfs. cluimod 
certain lend & a church edifice thereon, 
the title to which was In defts. until 
they transferred It to the congregation 
incorporated under the name of Tho 
Evangelical Lutheran Trinity Church 
of the Synod of Missouri, Ohio, & other 
States at Neudorf, Saskatchewan ” ; 
& the question in dispute was, whether 
pitfs. or defts. represented tho con- 
gregation for whioh the land was bought 
& the edifloe erected : — Held : all tho 
original members of the congregation 
l>elonged to the Missouri Synod of the 
Evangelical Lutheran Churoh in the 
United States & Canada, & the church 
was built & dedicated as a mission 
church of the Missouri Synod, & not 
08 an Independent church, & the 
question In litigation should be decided 
in favour of defts., & it should be 
declared that it was no breach of trust 
on their part to transfer the pi*operty 
to the above-mentioned church corpn. 
— Stein v. Hauser (1913), 26 W. L. R. 
4.52; 6 W. W. R. kl ; 15 D. L. B. 
223 ; 6 Sask. L. R. 383.— CAN. 

sh* Church books — Right to retain — 
Clerk of sessions of Presbyterian lAurch.] 
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V, Fraser. [1928] 2 

D. L. U. 540 ; 60 N. S. H. 71.— CAN. 

sj. Church records^ correspondence, 
etc. — Right to inspect — Church memher — ^ 
Whether court will interfere.] — The 
principle that the ct. will not Interfere 
with the decision of the members of a 
voluntary assocn., professing to act 
under their rules, where it is not shown 
that there was inaia fides in arriving at 
the decision, or that the rules were 
contrary to natural iustioe, or that 
anything w»is done which was contrary 
to tho rules themselves, was applied 
heroin to the decision or the board of 
directors of a local church, ratified by 
the congregation, refusing to allow a 
member thereof to inspect oil the 
records, correspond enoe & files of sold 
local church. — Wktmon v. Bayne, 
[19281 ID.L.R. 848; [1928) 1 W. W. li. 
519 ; 23 Alta. L. R. 446.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 3.— C. 

4026 ii. .]— Pltfs. & those 

associated with them, being a minority 
of tho members of a Regular Baptist 
Churoh, refused to sign an acceptance 
of certain “ articles of faith ” proposed 
to them by defts. represenilng the 
majority, & were, in consequence of 
their refusal. If certain resolutions 
passed at meetings of the congregation, 
pltfs, dissenting, were to goveni, 
excluded from membership : — Held : 
there was no Inherent or other power 
in defts. to change the statement of 
doctrines, &: the trustees had no 
authority to hold the property on any 
other trusts than those declared by the 
deed. — VVouell v. Poti’kr, [19291 3 
D. L. R. 525 ; 64 O. L. R. 27 ; vaned, 
1 D. L. R. 726 ; on appeal, 2 D. L. R. 
449.— CAN. 

PART VIIL SECT. 3. SUB-SECT. 8.— E. 

sk. Power to sell — With consent of 
govemiTvg body — Contrast ta sell by 
representative of congregation — Invalid,] 
— Irving v, MoLaohlan (1856), 6 Gr, 
625.— CAN. 

iq. “ WaisenanU ** of Mennonite 
Church — Poweir to — Pltfs. who 

were elected orphan -administrators by 
the Relnland Mennonite congregation 
held to constitute the Waisenamt,” a 
special department of the congregation 



crises 4047a— 4056. English and Empibb Digest Supplement. 


4047a. Who are.] — The word ** Jew ** in English 
law has almost always been confined to 

S ersons practising the Jewish religion ; the 
isabilities of Jews have not attached to 
persons of Jewish race who have become 
baptised (Slesser, L.J.). — Keren Kayb- 
METH Lb Jisroel, Ltd. v. Inland Revenue 
Co»ms., [1931] 2 K. B. 466 ; 100 L. J. K. B. 
696 ; 146 L. T. 320 ; 47 T. L. R. 461, 0. A. ; 
on appeal^ [1932] A. C. 650, H. L. 


4066. After this case, add the following new 
sections ; — 

Sect. 9.~-PRESBYTERIANS. 

See cases infra* 

Sect. 10. — GREEK CHURCH. 

See case infra* 


orsranised for tbo purpose of managinfir 
tbe estates of deceased members. & 
to be entitled to sue in tbolr own 
names to recover moneys loaned by 
them out of tbe funds thereof. — 
Nkcpeld & Nkufkld V, Fehr, [1929] 
4 D. L, R. 1070 ; 1 W. W. R, 908 ; 38 
Man. L. R. 194.— CAN. 

PART VIII. SECT. 4. 

si. Authority of the yearly meetiny — 
Right to hold property — Members refusing 
to accept hook of discipline,] — Tbe 
supreme or covemlng body of tbe 
Society of iTJends, or Quakers, in 
Canada, as well lu respect to matters of 
discipline os to tbe general govt, of 
the society. Is tbo Canada yearly 
meeting. The Canada yearly meei.lng 
having adopted a book of discipline 
which certain members of the society 
refused to accept, these dissentient 
members, therefore, could not bold, 
nor exercise any right over, property 
granted to a subordinate brauoh of the 
society to which th^ had formerly 
belonged. — Jones v. Dorland (1886), 
14 S, C. R. 39.— CAN 

PART VIII. SECT. 7. 

b i. Jrregiflar marriage in 

presence of minister follotoed by prayer — 
Minister not guilty of offence undo' 
Marriage Notice (Hcnilana) Act» 1878 
(c. 43), s. 12.1 — Strathern V. Stxtart, 
[1926] S. C. (J.) 114.— SCOT. 

sf. Minister's stipend — Obligation to 

g rovide ,] — Qreenook (1*bovost) p. 
kters, [1893] A, C. 258.— SOOT. 

PART Vm. SECT. 9. 

sm. Plan of co-operation adopted by 
Presbyterian rt Methodist congrega- 
tions — Whether unit for voting on church 
union.] — Re Conn Presbyterian 
Church (Out.), [1926] 4 D. L. R. 385.— 
CAN. 

•o. Members — TFi^o are — Name on 
roll.] — Rodney Case (Ont.), [1926] 
2 D. L. R. 516.— CAN, 


gp. Name also on 

roll of another church.}— Re Maple 
Vaixby Presbyterian CfiiuRcn (Ont.), 
1926 ] 4 D. L. R. 378.— CAN. 

gq. OM roll.] — Re 

Burlington Presbyterian Cnuncn 
(Ont,), [1926] 4 D. L, R. 380.— CAN. 

sr. S. P, Re Dalhousie Mills 
Presbyterian Church (Ont.), [1926] 
4 D. L. R. 383.— CAN. 

gt. Reserve or 

appendix roll.] — ^WiOK Case (Ont.), 
[1926] 1 D. L. R. 829.— CAN. 

gv. .) — Re 

Richmond HiIlPresbyterianC?!! lwh 
(Ont.), [1920] 4 D. L. R. 366.— CAN. 

sw, Meetintjs — Calling — How regu- 
Inied — Meeting relating to entry into 
Church Union.] — Cameron v. Si. 
Luke’s Salt Springs (’rBUSTEEs), 
[1927] 2 D. L. R.7G0 ; 59 N. 8. R. 272; 
affd. sub nom. St. Luke’s Salt Springs 
(Trustees) v. Cameron, (19291 3 
D. L. R . 497 : S. C. R. 462 ; affd>» 11930] 
A. C. 673.— CAN. 

sy. Property — StatuRyry disposal of.] 
— Re United Church (P. E. 1.), [1927] 
2 D. L. R. 1169.— CAN. 

gz, ,] — ^McLean e. Ballan- 

TYNE, [1928] 4 D, L. R. 37 ; 62 O. L. R. 
443.— CAN. 

sa, .] — majority of the 

congregation of a Pi’esbyterian Chuieh 
at G. in Jan. 1925, voted in favour of 
union with two other denominations. 
Pltf,, who had voted against imion, 
brought this action, on behalf of 
himself & other members of the con- 
gregation who had voted against 
union, for an injunction restraining 
the trustees of the property of the 
church at G. from usiiig or disposing of 
it otherwise than by transferring It to 
pltf. or trustees for pltf. & other 
members of the Presbjiierian Church 
in Canada at G. ; & for other relief : — 
JleUi : the oongregaton of the Church 
at G. after entering tbe union, was 
entitled to consent, & did effectually 
consent to the application of United 


Church of Canada Act, 1925, b. 4, to 
the property in question ; & the Act 
having vested in the United Church 
the power of determining how the 
trusts upon which the property was 
held were to be performed, & having 
provided that what was done In pur- 
suance of the Act should not be 
deemed a breach of the trusts, but a 
compliance therewith, the ct. had no 
Jurisdiction to grant the relief asked. — 
Aird V* Johnson, [1929] 4 D. L. R. 
664 ; 64 O. L. R. 233.— CAN. 

sb. .] — Pltf 8., as reure- 

sentlng all communicants, powholders 
& adherents of St. James Presbyterian 
Church, Newcastle, N.B., not con- 
curring in church union, claimed the 
church property, or a share therein, 
attaokljig tno legality of the congre- 
gational votes, one taken under the 
provincial Act & the other under the 
Dominion Act, aforesaid, in favour of 
union, & contending that, in any XJase, 
the property f<‘R within sect. 6 of 
14 Geo. 6, N.B., & therefore, there 
having been no “ consent ” under that 
sect., the property had not vested In 
the United Church but belonged to the 
continuing Presbyterians of the con- 
gregation : — Held : the congregation 
not having passed a vote of non- 
conourrenoe, it became, by statutory 
oT»eratlon, a congregation of the United 
(jhuroh, &, oven If the property fell 
within sect. 6 of 14 Goo. 6, N.B., yet, 
after the Union, It was hold for the 
b(uicfit of the congregation as a con- 
gregation of the United Church ; the 
absence of consent mider sect. 6 merely 
leaving the property unaffected by the 
trusts, & not subject to the terms & 
conditions, set out In the Model Deed. 
— PiiaiGUBON V. MaoLean, [1930] 
S. C. R. 630 ; [1931] 1 D. L. R. 61; 
affg., 2 M. P. 11. 61.— CAN. 

PART VIIL SECT. 10. 

sc. Selection of priests — Right of 
majority of members.] — Dwibnichuk v. 
Zaichuk (Sask.), [1926] 3 W. W. R. 
608.— CAN. 
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Vol. XIX. Cases 5— 14a. 


EDUCATION. 

Part I. — In General. 

B. Add, Annotation : — ^Refd. B* v. B., [1924] P. 176, 


Part II. — Central and Local Education Authorities. 

13, Add, Annotation : — As to (2) FoUd. Richard* been refused, unless the finances were placed 

son V, Abertillery U. D. C., Thomas v. Same on a sound footing & expenses reduced. 

(1928), 44 T. L. R* 333. ' With a view to achieving this re.sult they 

14. a. .] — Pltfs., assistant teachers in the appointed a sub>conimittee with full powers 

employ of deft, council, claimed injunctions scrutinise expenditure &; effect reductions 

to restrain the council from acting on resolu- ^ savings. This committee recommended 

tions to dismiss them from their emplojnment that pltfs,, who were remunerated on the 

& notices sent to them in pursuance thereof. Burnham scale, should have their engage- 

The coimcil were in financial difficulties, & ments determined by notice. Acting in 

had approached the Minister of Health with pursuance thereof the committee passed the 

a view to obtaining a further loan. This had resolutions complained of, & notices were 


PART I. 

sa. Rioht of child — To receive imtniC' 
iion.l— The ffoveming principle of 
School Act. U. S. S. 1920, c. 110. is 
that children between the ages referred 
to in sect. 202 (2) (as amended by 1928. 
c. 48, s. 18) have the right to attend 
school & receive instnictlon. The right 
is the right of the child Itself ; & it la 
not a matter left to the discretion of 
its parents or the school board, — 
\Vtlkin.‘<C)N V. Thomas (Saak.), [1928] 
2 W. W. II. 700.-~CAN. 


PART II. SECT. 2. SUB-SECT. 1. 

sb. School hoard — Election — McUtod 
of votinp.] — lie Edmonton School 
Board Election (Alta.), [1927] 1 
D. L. R, 411.— CAN, 

80 . EdiicatUm hoard — Distinct eniity 
from Crovm — IHyfit of svb -contractor — 
Charge on money due from board to 
coniracior,] — 1’ho effect of Ednwitlon 
Act, 1924, a. 24, is to constitute an 
Education Board an entity separate & 
distinct frofn the Crown, & In conse- 
quence a claim of charge can bo validly 
establlsbcd by a sub -contractor upon 
moneys duo to a contractor by an 
Education Board in respect of work 
done for the Board by such contractor. 
— McCALLrM t7. Official Assignee of 
Sagar & Lusty, [1928] N. Z. L. R. 
292.— N.Z. 

sd. Inability to act as landlord — 

<£• tenant of same school,] — Where a 
demand was mode upon a municipal 
council for $25,000 to bo spent in 
repairing, improving Sc enlarging one 
public school building in the town in 
order that It might servo os the sole 
publio school for the town, another 
building erected & paid for by publio 
school supporters being used for high 
school purposes only. Sc the Intention 
being to charge the high school an 
adequate rental : — Held : this puniose 
of tne board was not authonsed by 
clause («) or clause (v) of sect. 88 of 
Publio Schools Act, 11. S, O., 1927, & 
was ultra vires of the board. — Re 
Almonte Board of Education Sc 
Almonte, [1930] 1 D. L. R, 668 ; 64 
O. L. R. 505.— CAN. 

M. Duty of trustees — To summon 
meeting — RequisUion by majority of 
ratepayers — Povjcrs of inspector on 
refusaLy—lt a requisition is made to 
the trustees of schools, by a majority 
of the ratepayers of a district, to call 
a special meeting for a purpose 
au th orised by Common School Act, 
1871, it is their duty to call the meeting 


under sect. 28 of the Act ; Sc if they 
refuse, the Inspector Is authorised to 
appoint new trustees, mider sect. 37 
of the Act. — Ex p. Gilbert (1873), 14 
N. B. IL (1 Pug.) 231.— CAN. 

sf. To take legal advice — In 

important matters of Uitc.] — School 
trustees should not act with respect to 
important matters of law, such as the 
legal right of a child to rocclvo instruc- 
tion In the school, without consulting 
their solr, & counsel ; Sc, If they do so, 
it must be at tbe risk of having to pay 
costs if they are wrong. — Wii.kinson v, 
Thomas, [1928] 2 W. W. R. 700.— 
CAN. 

8 g. Meeting not formally sum- 

moned — All trustees present — Necessity 
to record waiver of proper natice .] — 
Where all the members of a board of 
school trustees are present at a mcetng 
thereof & tacitly waive the written 
notice called for by School Act, R. S. S. 
1920, c. 110, 8. 104 (1), the fact that 
their consent to tlio waiver Is not 
recorded In the minutes & subscribed 
by each member of the board Is a mere 
informality. — Waterman -Waterbury 
MANUPAOrtTRINO Co., LTD. V, Sl.AVANftA 
School District, fl928] 4 D. L. R. 
522 ; [1928] 3 W .W. R. 16.— CAN. 

sh. Contract — Formalities neces- 

sary — Executed cmUract.] — The con- 
tention that a contract In the form 
prescribed by School Act, R. S. A. 
1922, 0 . 51, 8. 194, between a school 
toaobor & a school district was not 
bindlug on the latter because not 
entered into pursuant to a resolution 
of the board of trustees or adopted at 
a meeting of the board was hold not 
applicable to an exeemted contract, &, 
in any event, was completely met by 
School Act, R. S. A. 1922, c. 61, s. 195, 
which provides that ** The contract 
shall bo deemed valid & binding if 
signed by the teacher Sc by the chair- 
man on behalf of the board.” — Somers 

V, Liberty Sgh. Dist., [1928] 2 D. L. R. 
334 ; [1928] 1 W. W. R. 884.— CAN. 

8 J . Tenders not called 

for,] — The fact that before awarding 
a Gontraot for the erection of a school - 
house the board of trustees did not 
advertise for or obtain formal written 
tenders held to have been a more 
informality in the internal manage- 
ment of the board which did not affect 
the lights of the contractor to whom the 
contract was awarded. — Waterman- 
Waterburt Manufacturing Co., 
Ltd. V, Slavanka School District, 
[192^ 4 D. L. R. 622 : [1928] 3 

W. W. K. 16 ; revsd,, C1929] 2 D. L. R. 
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161 ; '1 W. W. R. 598 ; 23 S. L. R. 338. 

—CAN. 

8k. Benefits of contract 

accepted.] — School Act, R. S. S. 1920, 
c. liO, 8. 105, is imperative ; & where 
It has not been complied with in respect 
to a contract the contract is absolutely 
void ; & the fact that the work has 
been done & the benefits thereof 
accepted by the board does not entitle 
tbe contractor to recover from the 
board an amount due thereunder. — 
Waterman -Waterbury Mfo. Co., 
Ltd. V. South Aroola School Dtst., 

ra 2 D. L. R. 214 ; 23 S. L, R. 227 ; 
3 W. W. R. 690.— CAN. 

si. Hiring of teacher,] 

— McDonald v. Eldon School Dis- 
trict No. 3 (1929), 1 M. P. R. 253.— 

CAN. 

8b. .] — Where 

a statute provides that no act or 
proceeding of certain corpns., in 
this instance a school corpn., ” which 
Is not adopted at a regular or special 
meeting of tho trustees, shall he valid 
or binding on any person affected 
thereby,” a proposed contract is not 
binding on the corpn., unless a 
formal vote on the question of its 
approval was put to the trustees, even 
though the contract has been signed 
with the corpn. "s seal. Evidence that 
tho chairman & secretary wore war- 
ranted in inferring that the majority 
assented to a motion which was made, 
but not put to tho meeting, for the 
adoption of the proposed contract, is 
not sufflclcnt, — ^Wardrop v. Whyte- 
mouth School Distiuct, [1931] 3 
W. W. R. 499 ; 4 D. L. R. 861 ; 40 
Man. L. R. 1.— CAN. 

8d. Removal of trustees — By Board of 
Commissioner a— Under ith R, S,, c. .32.]-— 
Held : where no vacancy had occurred 
& no proof was produced of any refusal 
or neglect by Sc on the part of the 
trustees to act or perform their duties 
as such, their dismissal by the Board of 
Oomrs. was ultra rnres — School Section 
16 Trustees v. Cameron (1877), 11 
N. S. R. (2 R. & O.) 328.— CAN. 

8f. Improper dealings with 

trust funds — Action— WheUier Attorney- 
General necessary party.] — In an action 
by an Incorporated educAtional Institute 
for the removal of one of the trustees, 
who also acted as secretary, for alleged 
improper dealing with the corporate 
funds, judgment was firfven, but with- 
out any finding of ^\ilful misconduct, 
directing such trustee’s removal, on tho 
ground that so much doubt was cast 
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sent out determining the contracts signed by 
their clerk t—Eeid ; (1) it was clew* that It 
had become necessary to practise strict 
economy, & judicial notice could be taken of 
the fact that at the time pltfs* were 
remunerated on the highest scale of the 
Burnham award. The council in considering 
these questions were acting in pursuance 
of their statutory obligations, & no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) There 
was power to delegate under 1921 Act, 
s. 4 (2), & the committee had vested in them 
the duty of ascertaining how best savings 
could be brought about. On their report 
the notices of dismissal had been prepared 
& sent to pltfs., signed by the clerk of the 
council. That was a sulucient ratification 
of what the committee had done, & pltfs.* 
claim failed. — Richardson v. Abeettllery 
Urban District Council, Thomas v. Same 
(1928), 138 L. T. 688 ; 92 J. P, 69 ; 44 T. L. R. 
333 ; 72 Sol. Jo. 226, 

21a. Order to play alleged dangerous game.] — 

The infant pltf., who was 17 yeai*8 of age 


&; was an unemployed person undergoing a 
compulsory course of instruction at a county 
council instruction centre, was ordered by the 
council’s instructor, a man of experience, to 
take part in an org^ised game called riders 
& horses,** in which one boy mounted the 
back of another & endeavoured to bring to 
the ground the foot of the boy who was acting 
as “ rider ** in an opposing pair. During the 
game the infant pltf., who was taking the 
part of a “ horse, feU on the wooden floor & 
seriously injured his arm. In an action 
against the council for negligence, on the 
ground that the game was so dangerous in itself 
that to order a boy to play it amounted to negli- 
gence, the evidence of the instructor was that 
for 20 years he had seen the game played 
without serious accident : — Held: there was 
no evidence of negligence, & therefore the 
action failed. — Jones . v. London County 
Council (1932), 96 J. P. 371 ; 48 T. L. R. 
677 ; 30 L. G. R. 455, C. A. 

23. Add» Annotation : — Consd. Langham v. Wel- 
lingborough School Governors Sc Fryer (1932), 
96 J. P. 236. 


upon hifi dealing:s with tho tnist funds 
that it would not be proper to allow 
him to remain a member of tho hoard. 
Such an action Ik maintainable without 
making the A,-G. a party. — W i].ber- 
FoncE Kdttcational Institute v . 
Holden (1887), 17 O. II, 4311.>— CAN. 

80 . Nculect t>f d\dv — Procredinga 

for remor^al inpyrmal — One applicant not 
rafciwycr.]— Although on an appeal 
by Hcbool trustees from a judgment 
removing them from office the Ot. of 
Appeal agreed with the judge appealed 
from that applts. had been guilty of 
a neglect or duty in disregarding 
School Act, U. S. S. 1920, c. 110, with 
respect to procuring a new site for a 
school houwe, it mok held, neverthoJess, 
that the apT»oal must bo allowed on the , 
ground, raised apparently for the first ! 
time in the notice of the appeal, that \ 
one of the five persons by whom the 1 
proceedings for removal were com* j 
monced was not at the time they wore ’ 
commenced on the last revised assess- 
ment roll for the district, therefore, 
WHS not a “ ratepayer ** within the 
meaning of sect. 124 of the Act. — 
it, V. Kiwny & PESECHxrcK, [1929] 

2 r>. L. li. 3)7: 23 S. L. R. 281 ; 11928] 

3 W . W. li. 728,'-~CAN. ! 


sq. Appointment of trustee — Whether 
valid — Made at annual meeting of rate- 
payers — No notice of sj}ecial h^isiness.l — 
The election of a trustee at the annual 
meeting of ratepayers In question herein 
to fill a vacancy on the board caused 
by resignation was held invalid, since by 
School Act, It. S. S. 1920, c. 110, s. \2i>, 
such a vacancy must be filled at a 
special meeting ; since sect. 92 (2) 
requires the notice of a special meeting 
to set forth lt.8 purpose, & the notice 
of said annual meeting made no 
mention of the election of a trustee to 
fill the vacancy, it could not be said 
that the aimual meeting was such a 
special meeting. — Lacourse v. McLel- 
LAN & DrGraw, [19291 3 D. L. Jl. 73 ; 
23 S. L. IL 169; [1928 J 3 W. W. li. 
080.— CAN. 


gt. Reports not read as 

directed in School Act .] — An eioction 
or truNtecs under School Act, li. S. 8. 
1920, c. no, u not rendered Invalid 
by the fact that the reports referred to 
in sect. 70 were not road before they 
were elected. — Lacourse v. McLeulan 
& Db Glow, [1929] 3 I). L. It. 7.3 ; 23 
8. L. R. 150; [19281 3 W.W. R.680.— 
CAN. 


8V. QualiftcaJtion of trustees — ** Aide 
to read d: write ** — Whether ** in the 
English language ” implied.] — The 
words “ able to read & write ** in Public 
Schools Act, R. S. M. 1913, c. 165, 
s. 24 (2) (C. A. 1924,0. 165, 8. 8), which 
prescribes the qualifications of school 
trustees, are not to be read as if 
modified by the addition of the words 
*Mn the English language.” — Re 
Maczewski, [19281 2 W. W. R. 24. — 
CAN. 

•w, EJfeci of trustes teaching in public 
school — OMce vaccUed.) — He East York 
Public school Board & Mackenzie, 
[1931] 2 D, L. li. 558.— CAN. 

sx. School district — Annual meeting — 
Commenced after time fixed by School 
Ad — Whether valid.] — The fact that 
tho annual meeting of a school district 
was not commenced until after tw'o 
o’clock in the afternoon, the hour 
appointed by School Act, R, S. S, 1920, 
0 . 110, B. 64, does not render the pro- 
ceedings at’ such meeting in valid. — 
Lacourse v. McLbllan & Dk 
Graw, (19291 3 D. L. H. 73 ; 23 S. L. R. 
150; [19281 3 W. W. R. 680.— CAN. 

PART 11. SECT. 2, SUB-SECT. 2. 

jf Meaning of “ residence ” in 

Sclutols Act, H. S. N. B., 1927— 7?est- 
dcnce of child.] — Exp. Lambert (1930), 
1 M. 1*. R. 12.— CAN. 

PART II. SECT. 2, SUB-SECT. 4. 

171. Negligence of education authority 
— Defective state of pUiyground ,] — 
AppltH. planted a number ot young 
trees upon a portion of the playgi'ound 
of a school under their control, &, 
erected wooden stakes with shara & 
jagged points round each tree. These 
stakes were pressed into the ground & 
brought together at tho top in the 
form of a pyramid. The area covered 
by the trees had become overgrown 
with grass, & in that area a bole hod 
been dug. & tho earth heaped up at the 
side of Jt, forming a moimd two or 
three feel in height. Rosp.’s daughter, 
a child of six years, when playing fell 
on one of the stakes, which pierced 
her eye : — Held : applts. had been 
negligent in not taking steps to obviate 
the danger, & were liable in damages. — 
Transvaal Provincial Administra- 
tion r. C30LET, [1225] App. D. 24. — 
S. AF. 


17, ii. Defective playground 

equipment .] — A sobool board which 
provides a piece of playground equip- 
ment, e.g. a ” teeter-totter,” for the 
use of its pupils is, apart from its 
statutory duty of keeping the school 
property in repair, under the duty of 
seehig that the thing provided is so 
constructed & kept in repair as to be 
reasonably fit for the purpose for which 
it is intended ; & is liable in damages 
where injuries sustained by a pupil 
wore caused by its negligence with 
respect to such euty. — 8 oiiut.tz u. 
Gras8woli> School Diburict Trus- 
tees, [1930J 1 W. W. R. 579 ; 3 

D. L. It. 600.— CAN. 


o i. Supervision of rifle-shooting 

competxhon .] — A school board has a 
duty to see that the sohool premises are 
not used in a manner dangerous to the 
children. If it authorises or permits 
a shooting competition with rifles In 
tho course of school sports on a holiday 
granted for such purpose, it must 
provide efficient suporvfelon, including 
efficient Inspection of tho Hlles used, 
& a breach of that duty will subject it 
to damages for injury to a boy caused 
through his having a defective rifle. — 
Walton v. Vanootjver Board of 
School Tbustkeb, 11924) 2 D. L. R. 
387 ; 2 W. W. K. 49 ; 34 B. C. R. 38. 
—CAN. 


o ii. - Pupil injured on dangerous 

g rmind near school premises .] — ^A school 
card is not liable for injuries caused a 
pupil while on a highway close to but 
outside the school grounds by the 
falling of a dead tree whiob stood on 
the property of a third person. — 
Patterhon V, Board of School 
Trustees of North Vancouver, 
Patterson v. Canadian Kobbkt 
Dollar Co.. 119291 3 D. L. R. 33 ; 2 
W. W. R. 181 ; 41 B. O. R. 123.— 


o iii. Pupil left wWi unguarded 

chemicalB .] — An aotion by a pupil 
against a board of sohopl j^stees for 
damages for porsonal injurids resulting 
from the alleged negUgenoe of a master 
in leaving chemicals, furnished to him 
by the board, unguarded in a school- 
room, must be brought within the time 
limited by Pubfle Schools Act, 
R. S. B. 0., 1924 (o. 228), 8. 81.— 
Duncan v. Ladysmith, Board School 
TRUgTBES. 119803 3 W. W. R. 176 : 1 
ID. L. R. 176 ; 43 B. 0. R. 154.— CAN, 
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Part 111. — Schemes as to Powers and Duties. 


24a. For organisation of education — What amounts 
to ** scheme.**] — In determining whether 
proposals put forward by a local education 
authority for the development & organisa- 
tion of education in its area & submitted 
to the Board of Education for approval 
constitute a scheme ** within Education 
Act, 1921 (c. 61), s. 11, so as to render 
necessary to its validity the performance by 
the authority of the conditions precedent to 
the submission of a scheme specified in 
sect. 14 (2) of the Act, the test to be applied 


is whether both the education authority & 
the Board of Education intend that which 
is put forward to be a scheme within 
sect. 11 so as to make the education authonty 
bound, under sect. 15 (1), to give effect to it. 
The magnitude & quality of the proposals 
are not material considerations. — B. v. East 
Ham Borough Council, Ex p. Hunt, [1930] 
2 K. B. 64 ; 99 L. J. K. B. 497 ; 143 L. T. 
709 ; 94 J. P. 136 ; 46 T. L. B. 334 ; 28 
L. G. B. 646, B. 0. 


Part IV. — Elementary Schools 


80. Add, Annoiaticn : — Consd. Northern Theatres 
Co. V. ShUlito, [1926] 2 K. B. 100. 

32'a. Provision of concrete paving In play- 

ground.] — A local education authority paid 
for the concrete paving & flagging of the 
playgrounds of two non-provided schools. 
The expenses so incurred were disallowed by 
the district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alterations or 
improvements of a schoolhouse not provided 
by them. On a case stated by the Minister 
of Health under Audit (Local Authorities) 
Act, 1927 (c. 31), B. 2 : — Held: the concrete 
paving or flag^ng of the playgrounds was 
not an alteration or improvement in the 
buildings, & that therefore the obligation to 
pay for such work was not thrown upon the 
managers of the schools by Education Act; 
1921 (c. 61), s. 29 (2) (d), but the local educa- 
tion authority were bound to pay for such 
work under their obligation to maintain & 
keep efficient all public elementary schools 
within their area which ai*c necessary. — 
Lancaster (County Palatine) Council v, 
Crowe (No. 1), [1929] 1 K. B. 687; 98 L. J. 
K. B. 353 ; 140 L. T. 664 ; 93 J. P. 38 ; 45 
T. I.. B. 170 ; 73 Sol. Jo. 13 ; 27 L. G. B, 96, 
D. C. ; aid)sequent proceedings, [1929] 1 K. B. 
604, D. C. 


45a. Variation of order as to foundation managers 
— ^Powers of Board of Education.] — The Board 
of Education has power under Education 
Act, 1902 (c. 42), s. 11 (8), to make an order 
varying any order pre^ously made, & this 
power, subject to due observance of the 
conditions of the sect., is practically un- 
fettered. Therefore, when imder a trust deed 
of 1860 the vicar & wardens of a parish were 
made managers of a non-provided school, 
& by an order of the Board made in 1903 it 
was provided that there should be four 
foundation managers of the school, one of 
which should be the vicar as ex officio man- 
ager, it was not ultra vires the Board to make 
in 1922 a varying order under Education 
Act, 1902 (c. 42), s. 11 (8), excluding the 
vicar & appointing as managers one warden & 
three nominees of the Archdeacon of Suffolk. 
The provisions of sect. 11 (1), (2), did not make 
the order of 1903 part of the trust deed in 
such a way that it was impossible to vary that 
order without showing that aU the provisions 
of the trust deed as to managers were in- 
sufficient, inapplicable, or inconsistent with 
the Act. — Pai>coner v, Stearn, [1932] 1 Ch. 
509 ; 101 L. J. Ch. 231, 232 ; 140 L. T. 401 ; 
30 L. G. B. 187. 

47. Add. Annotation : — Refd. Sadder v, Sheffield 
Corpn., Dyson v, Sheffield Corpn., [1924] 1 
Oh. 483. 


PART IV. SECT. 2. SUB-SECT. 1. 

q i. .] — THURGOOD t>. VlONEAU 

(N. S.). [1939] 4 D. L. R. 867.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 

26 i. Duty to ** maintain <£• keep 
efficient **-^School iranaferred to local 
airfAoriiv,)— Trustees of a voluntary 
Bpisoopal school transferred it to the 
local education authority, the school 
then being conducted as a primary 
school, with a supplementary course. 
Two years after the transfer, the 
education authority altered the system 
Sc began to conduct it in sequence with 
a neighbouring school. In an action 
against the education authority at the 
instance of the former trustees : — 
Held .* under Eduoation (Scotland) 
Act, 1918, s. 18 (8), defenders were 
bound to hold, maintain, Sc manage 
the toanaferred school as a public 
Bohool of the same character Sc status 
as at the date of the transfer &; provide 
similar tnstmotlon to that provided 
at that date. — N obfor v, Abbbdbbn- 


SHIRK EnuoAnoN Authority, [1924] 
S. O. 690.-H5COT, 

26 ii. Performance of duty dis- 

puted — Jurisdieiion of court. ] — Held : 
whUo questions as to duo fulfilment or 
observance by the education authority 
of their statutory obligations were 
questions of fact which foU to be deter- 
mined by the Education Department 
under Eduoation (Scotland) Act, 1918, 
B. 18 (4), where the question involved 
the measure of these obligations, that 
was a question of law, with regard to 
which the Jurisdiction of the ot. bad 
not been exolnded. — Nobfob v. Abkr- 

DKKNSHIRB FPUOATION AUTHORn*Y, 

[1923] S. O. 881.-~SCOT. 

PART IV. SECT. 2, SUB-SECT. 8. 

so. Teaohera — Employment of sietera 
of Order of Roman Catholic Church — 
Whether sectarian education .] — BoaxRS 
V . Bathurst School District No. 2 
(Tb^ters) (1896), 1 N. B. Eq. Eep. 266. 
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sd. Contracts . of 

trustees to confirm .] — Dfh Hosiers v. 
Balmoral & Dalhousie School Dis- 
tricts No. 1 (N. B.), [1927] 3 D. L. H. 
605,— CAN. 


PART IV. SECT. 5. 

se. Contribution by one education 
authority to another — Parents nut re- 
aidiny in area in which school situate j — 
The B. education authority granted 
bursaHes to a number of children of 
persons resident in Arran for the pur- 
pose of facilitating their secondary 
education. There was no secondary 
school In Arran, & the children attended 
Ardrossan Academy, which is within 
the education autliorlty. Except for 
two months in summer, the omldron 
left Arran for Ardrossan on Monday 
momiogs, & they were boarded during 
the week with persons resident in 
Ardrossan, with whom they lived in 
family. On Saturday they returned 
home for the week-end, & they spent 
their holidays at their homos In Arran. 
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Part V. — School Attendance. 


62. Add, Annotation : — Apld. Woodward v, Old- 
field (1927), 90 L. J. K. B. 790. 

72. Add, Annotation : — As to (3) Consd. Thomas 
V. Hughes (1928), 139 L. T, 613. 

78. Add, Annotation : — ^N.F. Bednall v. Beamish 
(1926), 136 L. T, 155. 

78s. .1 — ^Where an education authority 

has refused an application for exemption 
from school attendance on the ground of 
employment, the fact of such employment can 
be neither a “ reasonable excuse ** for non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent. — Thomas v. 
Hughes, [1920] 1 K. B. 226; 98 L. J, K, B. 

42 ; 139 L. T. 613 ; 92 J, 1\ 169 ; 44 T. L. B 
818 ; 28 Cox, 0. 0, 542 ; 20 L, G. B. 545, 

D. C. 

79a. .] — Besp., a share-fisherman & the 

father of a boy of fourteen years of age & 
of six other children of school age, placed the 
boy out at work at 5s, 6d. a week, & applied 96a. 
to the local education authority to exempt 
the boy fi'om scliool attendance. Exemption 
was refused, &, on an information against 
resp. for failing, without reasonable excuse, 
to cause the boy, being between five & fifteen 
years of age, to attend school, as required by 
the bye-laws of the education authority, the 


justices held that the fact of the boy’s having 
obtained regular employment of a beneficifd 
nature was a reasonable excuse, & they dis- 
missed the ^information : — Held : the fact 
of the boy’s employment was not a reasonable 
excuse, & the case must be remitted to the 
justices. — Bbdnalu v. Beamish (1926), 135 
L. T. 156 ; 90 J, P. 153 ; 42 T. L. B. 638 ; 
24 L. G. B. 391 ; 28 Cox, C. C. 246, D, C. 

82. Add, Annotation : — ^Dlstd. L, C, C. v, Maher, 
[1929] 2 K. B. 97. 

88a. .] — The words “ under efficient 

instruction in some otlier manner ” mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one 
hour a week for the pu^ose of attending 
rivate lessons in a subject not approved 
y the Board of Education for elementary 
schools. — OsiiORNB V, Martin (1927), 138 
L. T. 268 ; 91 J. P. 197 ; 44 T. L. B. 38 ; 25 
Jj, G. B. 532 , 28 Cox, 0. O. 465, D. C. 

-.] — 1921 Act (c. 51), s. 49, provides that 
any of the three reasons therein set out, 
which may be summarised as follows : 
(a) sickness ; (6) no school open within three 
miles ; (r) efficient instruction in some other 
manner, shall be a reasonable excuse for not 
causing a child to attend school : — Held : 
those three reasons were not an exhaustive 


The A. education authority dalmed 
repayment of the cost of educating the 
children at Ardrossan from the B. 
education authority : — Held : piu’suers 
wore ontltJod to recover the cost of the 
children’s education from defenders. 
Education (Scotland) Act, 1918 (c. 48), 
6. 10, discussed. — Aybshire Educa- 
tion AUTnoEiTY V. Buteshihe Educa- 
tion AUTUuiiiTY, (1920] S. 0. 109, — 
SCOT. 

PART IV, SECT. 6, 

sf. Alteration of school sedition 
hounfiuries — Suffleie^^ of notice,] — By 
a township bye-law, certain land was 
detached from one school section & 
added to another. Notice of the pro- 
posed alteration had been given by 
tho township council by posting 
fourteen notices, seven in each of tbe 
sections. & publicity was given in the 
public press, though not by advertise- 
ment containing the formal notice. 
On an application for a declaration 
that tbe bye-law was invalid : — Held : 
Public Schools Act, 1920, a. 15 (1) (h), 
should be construed as leaving the 
notice to be given entirely to the dis- 
cretion of the township council . — JRe 
Hoyland & York (1923). 55 O. L. It. 
185,— CAN. 

sj. JUeraiion of ecJwol disiricta — 
By whom sanctioned — 7 Vixd, c, 29, 
8s. 14, 24.] — V, Dundar (1860), 
10 C. P. 94.— CAN. 

*k. Award under Public Schools 

Act, 1896 (c. 70) (Oni,) — Validity.}-^ 
He CJhbsterviixe Public School 
Board (1898), 29 O. H. 321.— CAN. 

sm. Union of sections-^AO Viet, c. 16 
(Onf.) — EBect of.] — He Minister of 
Education Pe^htion (1877), 28 0. P. 
325.— CAN. 

so. Jiefuml of some trustees to irAn in 
transfer — Uwht of majority of trustees 
to require execution by minority .) — 
The managers & a majority of the 
trustees of B. public elementary schools 
decided that the schools should be 
transferred to the County Council of 
L. under Education Act (Northern 
Ireland), 1923. Four trustees refused 


to join in tho necessary deed of con- 
veyance : — Held : the majority of tho 
trustees could require the minority 
to join In tho deed for the purpose of 
transferring tho schools under the Act. 
— Londondfirry C. C, V. M'Gladk. 
(19291 N. 1. 47.— IR, 

sq. Under Education (Scotland) Act, 
1918 (c. 48). 8. 18 (D—NccessUu 

for conHcnt of Education Authority .] — 
Tho trustees of a Roman Catholic 
school, estiiblishod after the passing of 
Education (.Scotland) Act, 1918, 
ot>tainod in 1926 the consent of the 
Department to tho transfer of tbe 
school i-o tho Education Authority, & 
thereafter they intimated to tho 
Authority their Intention to transfer 
the school. The Authority refused to 
acesept the proposed tronsfer, &. in ati 
action of declaration brought by tho 
trustees, maintained that its consent 
was a condition precedent to a valid 
t ranafer ; — Held : tho consent of tho 
Authority was not a conditjem prece- 
dent. to a valid tranofer, &, as the 
Educiition Department liad given its 
C50us<5nt, the authority was bound to 
accept the transfer. — Ronnybridcjb 
Homan Catholic Scuiool v. Stiriano- 
SHiHE Education Authority, {19.30] 

S. C. 27 ; sub nom. Smith v. Stirlino- 
8ITIRE Education Auraomi’Y, 40 

T. L. R. 137.— SCOT. 

PART V. SECT. 1, SUB-SECT. 2. 

8t. By whom taken. A father, 
charged with failure to provide 
effloient education for his child upon 
a complaint at tho instance of “ the 
person appointed by the education 
authority for tho county of Lanark to 
proseouto,” objected on tho ground 
that tho proper prosecutor was tho 
school management committee for the 
area, or the jierson appointed by them : 
— Held : the power, previously vested 
in school boards, to prosecute for 
education offences was included in tho 
powers transferred to the education 
authority by 1918 Aot, & had not been 
rostrlcied by s. 3 (2) ; & tho education 
authority, or the person appointed by 
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them, could competently prosecute. — 
Hiddleston V. Wilson, (1924 J S. C. 
(J.) 62.— SCOT. 

sb. Under Education (Scotland) Ad, 
1872 (c. 62), 8. 70.]— Tho above sect, 
has not boon Impliedly repealed by 
Education (Scotland) Act, 1908 (c. 63), 
8. 8, 8: a prosecution nnder sect. 70 is 
competent, even though the real 
quesliou at issue between the parent 
& tho education authority is tho 
selection of tho school which the 
children are to attend. Scmhlc. : pro- 
(M'cdjiigs should not he taken under 
Boi't. 70 where there is a question of 
principle at issue between the j)artics. 
—Caldkr V. Alexander, [1926] S. C. 
(J.) 51.-SCOT. 

PART V. SECT. 2. 

sd. To regulate age cf admission of 
jatpils to grade I — Pmeer of town dis- 
trict trustees.] — The power which School 
Act, li. S. S, 1920, c. 110, 8. no (27). 
glvca the tnistccs in t;Own districts 
to determine in tho case of graded 
schools at what time pupils may be 
admitted to grade I. is not conferred 
on the trustees of districts which are 
not town districts.— Wilkinson v, 
Thomas, (1928] 2 W. W. U. 700.— 
CAN. 

PART V. SECT. S. 

39 I. school within three 

miles — Parent* s refusal of offer of 
travelling facilities,] — A father was 
charged with falJure to provide eflaclent 
education for ids son aged twelve years, 
contrary to Education (Scotland) Act, 
1908 (c. 63), 8. 7 (1). The boy had 

S assed out of the primary school, & 
tiore was no secondary school within 
three miles of his place of residence. 
The education authority offered to poy 
an ailowanoe towards the cost of con- 
veying the boy to a secondary school. 
The father refused the offer : — Held : 
tho father had a ** reasonable excuse *' 
for failure to provide education within 
Education (Scotland) Aot, 1883 (o. 56), 
B. 11. — Mackenzie v. Smith, (19271 
S. C. (J.) 47.— SOOT. 



VoL XIX.— Bdaoation. Cases 96a— 99a. 


enumeration of what woiild be a reasonable 
excuse, but that if facts were established show- 
ing an excuse within one of the categories (a), 
(6) & (c), the tribunal must accept the excuse 
as being a reasonable excuse. If, howeve:^, 
parents sought to dnd a reasonable excuse 
outside the named categories (a), (b) & (c). 


the tribunal were not bound to accept it ; 
the txdbunal must decide whether the facts, 
in their opinion, showed a reasonable excuse. 
— London County Council v. Maher, [1929] 
2 K. B. 97 ; 98 L. J. K. B. 492 ; 142 L. T. 09 ; 
93 J. P. 178 ; 45 T. L. R. 634 ; 73 Sol. Jo. 209 ; 
29 Cox, 0. C. 1 ; 27 L. G. R. 444, D. C. 


Part Vl.—Blind, Deaf, Defective and Epileptic Children 


99a. Who Is **parent,*»] — The parent, 

whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 54 (1), 
to be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the child ; & where the 


father of a defective child was a convict 
serving a term of penal servitude, & the child 
resided with its mother : — Held : the mother 
was the parent for the purposes of the sect. — 
Woodward v. Oldfield, [1928] 1 K. B. 204 ; 
96 L. J. K. B. 796 ; 136 L. T. 731 ; 91 J. P, 
151 ; 43 T. L. R, 488 ; 25 L. G. R. 290 ; 28 
Cox, C. C. 363. B. C. 


PART VII. SECT. 1. 

se. Dviy of education auUvoriiy — 
WheUicr bound to provide free aecon/mry 
edticalUm .] — An oducation authority, 
with tho approval of the Education 
Department, provided free post- 
primary education in ceVtain schools in 
their area. They also provided a 
bursary scheme, under which children 
who passed a qualifying examination. 
& whose parents roqtiirod financial 
assistance, might receive free secondary 
education at certain additional schools. 
The fathers of two children, one of 
whom had failed to pass the authority's 
bursary examination, while the other 
had passed the examination, but its 
father had failed to satisfy the 
authority that he required financial 
OHSifibanco, brought actions against the 
authority concluding, inter alia, for 
declarator that the defenders were 
bound to provide free secondary 
oducation for their respective children : 
— Held : (1) Education (Scotland) Act, 
1918 (c, 48), 8. G (1) (a), does not Impose 
upon an education authority any 
obligations to provide free secondary 
oducation for all children within its 
area, but merely Imposes an obligation 
to Hubrnit a scheme dealing with free 
secondary education, & (2) it was for 
the Education Department, & not for 
the ct., to detorralnc whether the 
scheme submitted was or was not 
adequate ; & actions accordingly 

dismissed. — Quixn v, Dunpkk Educa- 
Tio.v Authority, Hat v. Dunpke 
Education AuTnoRiTY, 11930] S. C. 
77 —SCOT. 


PART VIII. 

105 f. Conveyance of children to 
school — fyuiy of school trustees — Under 
Scfuwl Act, R. S. N.. 1920 (c. 110), 
88. 188, 207 (1).] — IliDiNua v, Elm- 
hurst School District No. 3605 
Board of Trustees (No. 2), [1927] 
3 D. L. R. 173; 119271 2 W. W. K. 
159; 21 S. C. R. 471.— CAN. 

tm. Lease by school trustees — 
Validity ,} — ^Niagara 1*ublio School 
Board v. Qukknston Women's 
Institute, [1926] 4 D. L. R. 13; 59 
O. L. K. 213.--OAN. 


PART X. 

m 1. Penalty for non-com.' 

pliance vHilt School Act — Whether 
applicable where schoolhouse Rebuilt 
on same site ,} — Waterman4vatbr- 
BURY MANtTFAOTURING CO., LTD. V, 
Slavanka School District, [1928] 
4 D.L. R. 522 ; [1928] 3 W.W.IL 16; 
revsd,, [19MJ 2 D. L. R. 161 : 1 W. W. R. 
598; 23 uTL. R. 338.-~CAN. 

o I, Who is ** oumer ,**} — There 

can be no ** owner " within scot. 70 (2) 
of School Act. R. S. A., 1922, until the 
land In Question has been patented & 
a certificate of title issued to some one. 
Tho sect, was never intended to apply 


to a (jase where the ownership of tho 
land was still In tbo Crown. — Re 
Dallas & Minister of Education, 
[1931] 1 W. W. N. 290 ; 25 Alta, h, R. 
359.— CAN. 

o il. “ Adjoinvnjg **land — Mean- 

ing of,} — The word “ adjoining " as 
applied to parcels of land does not 
necessarily Imply that the parcels are 
in physical contact with each other. 
Therefore under sect. 135 of Public 
Schools Act, 1930, land may be 
“ adjoining " an existing school site 
although separated therefrom by a 
public highway. — McKenzie v. 
Miniota Municipal School District, 
[1931] 2 W. W. R. 105 ; 2 D. L. K. 
C95.— CAN. 

0 lii. Appropriate tribunal for 

assessing compensation.] — By sect. 20 
of School Sites Act, 1928, tho Official 
Arbitrator is tho sole tribunal for 
fixing the price of school sites in a 
miuilcipallty for which an arbitrator 
has been appointed. Such an arbi- 
trator having been appointed, prt)- 
ceedings before a county ot. judge were 
declared coram non Judice, & his award 
was sot aside. — Re North York Pthilto 
School Board & Duff, [1931] 1 
D. L. R. 198 ; 68 O. L. R. 1.— CAN. 

p i. Power of trustees — Sale of 

old site.} — Under School Act, R.S.A., 
1922, a board ot trustees has power to 
purchase a new site for a school & 
remove tho school building to it, &, 
with the Minister's approval, to sell 
tho old site. — Olstead v. Coal Valley 
School Uistuict No. 1053, [1924] 1 
W. W. R. 211.— CAN. 

1 (p. 574) i. Validity of byc-lav' 

prohibitinu,] — A bye-law passed by a 
city council under Municipal Act of 
Ontario, s. 399a, prohibiting in a 
certain district the erection of build- 
ings except for use as private residences, 
is enforceable in respect of a school 
erected by tho trustees of a separate 
sohool under their statutory powers. — 
Toronto Corpn. v. Roman Catholic 
Separate Schools Trustees. [1926] 
A. C. 81; 95 L. J. P. O. 12; 133 L. T. 
779; 41 T. L. R. 658.— CAN. 

PART XL 

d I, Submission condition 

precedent to payment by municipal 
council.} — Re Beaverton I>UBLtc 
School Board op Trustees & 
Thokah Township, [1932] 4 D. L. R. 
458.— CAN. 

g 1. Annexation by urban 

municipality — Effect of,] — Windsor v. 
Turner, [19253 2 D. L. R. 684 ; [1925] 
S. C. li; 413 ; revsg. 26 O. W. N. 221.— 

CAN. 

g li. Assessment by — Whether 

property temporarily in district liable,}— 
Re Edmonton, Dunvkoan & British 
Columbia Ry. Co. & McLellan 
School District, JRe Mannix & Wal- 
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ORKN & McLellan School District, 
[1928] 2 W. W. R. 684.— CAN. 

k 1. For county pupils 

attending urban collegiate institute .} — 
Re Grimsby & Lincoln County, [1928] 
4 D. L. R. 589 ; 62 O. L. R. 470.— CAN. 

o (p. 576) i. .]— By 

sect. 9 of the award dated Sept. 3, 
1870, made in pursuance of British 
North America Act, 1867 (c. 3), s. 142, 
It was directed that all moneys received 
by tho Province of Ontario since June 
30, 1867, from the sohool lands set 
apart by (Canadian statutes & called 
tho common school fund should bo 

S aid to tho Dominion, & that the 
icome derived thei-ofrom should be 
paid to the Provinces of Ontario & 
Quebec In the proportions specified in 
sect. 5 of that statute. 

On Apr. 10, 1893, the three Govts, 
of the Dominion, Ontario, & Quebec 
entered under statutory authority 
into an agreement of submission as to 
matters in difference In tho settlomont 
of accounts between them under the 
award of 1870, & for the asoortainment 
& distribution of the said school fund. 
Thereunder Quobeo claimed that 
certain moneys, which It was admitted 
had not been actually received by 
Ontario, had been constructively 
received, since they were deductions 
which Ontario was not authorised to 
make except at her own expense, & 
should be the subject of distrlbiiUon 
between them : — Held : the Siii>remo 
Ct. was right in affirming an award to 
tho effect that the arbitrators had no 
jurisdiction. Moneys actually re- 
ceived by Ontario wore alone tho 
subject of tho submission, the terms of 
which could not bo extended so as to 
force a contribution from a large 
constructive receipt. — A.-O. for 
Quebec v, A.-G. for Ontario, 11910] 
A. C. 627, P. C.— CAN. 

p (p. 570) I. Demand upon for 

money collected for erection of school — 
Resolution of trustees insufficient — Sub- 
sequent bye-law invalid.] — Re Sandwich 
Town School Trusters & Sandwich 
Town (1864), 23 U. C. K. 639.— CAN. 

p (p. 676) li. Demand upon for 

expenses of conducting high school — 
Alleged irregularity in description of 
applicants, etc.] — Re Port Rowan 
High School Trustees & Walsing- 
HAM Township Corpn. (1873), 23 C. P. 
11.— CAN. 

p (p. 676) iU. Money raised by 

sate of debentures — For erection of school 
building — Right to unexpended balance.} 
— It is the duty of a municipal oounoil 
to pay over to a school board or boards, 
from time to tlpio, upon request, 
moneys raised by the sale of mimlclpal 
debentures for the erection of a school 
building. The unexpended balance of 
such moneys is not the property of tho 
municipality in its own rigot, at most 
it is a trustee or custodian of the 



Cases 185— 182a. English and Empire Digest Supplement. 


Part XII. — Reformatory 

136. Add* Annotation : — Refd. L. C. 0. v. Wiltshire 
County CouncO (1927), 137 L. T. 626. 

137a. .] — A youthful offender com- 

mitted an offence while on a temporary visit 
to the place in W. where it was committed. 
Until about three weeks previously he had 
resided in L., but at the date of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 
& his place of residence was specified to be 
L. : — Held : as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 


and Industrial Schools. 

been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect, 
had not been succesi^fully displaced. — London 
County Oounciii v. Wiltshire County 
Council (1027), 137 L. T. 626 ; 91 J. P. 122 ; 
43 T. L. R. 563 ; 26 L. G. R. 384 ; 28 Cox, 
C. C. 410, D. C. 

188. Add* CUatiom [1924] 1 K. B. 248 ; 93 
L. J. K. B. 66 ; 130 L. T. 414 ; 27 Cox, C. C. 
681. 


Part XIII. — Powers and Duties of Poor Law Authorities. 

See, now. Poor liaw Act, 1930 (c. 17), ss. 53-58. 


Part XIV. — ^^Universities and Public Schools. 


176, Add* Annotation : — As to (2) Refd. Short v, 
Poole Corpn. (1926), 42 T. L, R. 107. 

178. Add, Annotation: — Expld. Girls’ Public Hay 
School Ti*ust V . Ereaut (1930), 99 L. J. K. B. 
643. 

180. Add, Annotation : — Consd. Girls’ Public Day 
School Trust v, Ereaut (1930), 99 L. J. K. B. 
643. 

182. Add, Annotation Apld. Girls’ Public Day 


School Trust v, Ereaut (1930), 99 L. J. K. B. 
643. 

182a. .] — The Girls’ Public Day School 

Trust was incorporated as a co., but its memo- 
randum & articles were framed with the object, 
of establishing schools that would give a good 
education at the lowest possible cost. The 
, Trust School was open to the general public, 
a large proportion of its pupils were scholars 


moneyB for the boards. — Clarkson v, 
Aluston CoiiPN., [192S1 2 D, L, II. 
71.0 : 62 O. L. R. 149.— CAN. 

p (p. 576) Iv. AgrremerU exempt^ 

inn taxpayer from taxc8~~Wh(, trier 
school taxes included.] — Exp. Bathurst 
Co., 4 D. L. n. 65.— CAN. 

p (p. 576) V. Appeal against 

etpwlised assessment — Duty of egualiscr . ) 
— On an appeal against the equalised 
asHessmenlB made under Public Schools 
Act, b. 133, as amended by 1928, c. 48, 
9 . 13, the only question for the judge 
to decide Is whether the equaliser has 
done what the statute ns amended 
i*equircw him to do, i.e. made his 
equalisation on the basts of the 
equalisation made by Manitoba Tax 
Commission. — Re Brause,tour School 
Dlstrict (Man.), 11928) 3 W. W. K. 
310.— CAN. 

an. City board — School in adjoinino 
rural section — Equalisation of assess’ 
ment.] — An agreement was made In 
1917 between the trustees of a rural 
school section adjoining a city Sc the 
board of education for the city for the 
erection & maintenance by the latter 
of a school house in the rural section, 
the pupils in the rural section to have 
the right to attend the school & the 
higher grade schools In the city, & the 
trustees of the rural section agreeing 
to pay a fixed annual sum to be raised 
by taxation ; — Held : assuming the 
agreement was a valid one. School 
Law Amendment Act, 1922, s. 14, did 
not apply to the agreement, as It was 
not one for payment of any proportion 
of the cost of erecting & maintaining 
the school ; 8c a jud^ont restraining 
the city board & arbitrators appointed 
to equalise the asse^smmit in rospoct 
of the school from proceeding to do so, 
was affirmed. — York Public School 
Board v. Toronto Board op Educa- 


tion (19231. 64 O. L. R. 216.- 

CAN. 

80 . School board — LUddlUy for coal of 
vocational training — Infused by school 
board — Granted by vocational board .] — 
Frkderioton School Trustees u. 
Kinosclear School Trustees, 11928) 
4 D. L. R. 13.— CAN. 

sd. Pa'ifment to member--’ 

Whether breach of ScJtool Act, JR. S. S., 
1930, s. 239.)— McNabb Hie Jarnaoin 
n Fi.ndLW, 11932) 3 W. W, R. 255. — 

CAN. 

Ip. Joint hoard of grammar dh common 
school trusteeszr-Claim against district 
municipat.it/ir — Joint hoard illegnl.'h-’Re 
Trenton School Trustees & Trenton 
Village Corpn. (1867), 26 U, 0. R. 
353,— CAN. 

sq. Remittance to bank of county 

Ireassirer for grammar school trustees — 
Failure of bank — lAabUity of county 
treasurer .] — Caledonia Grammar & 
Common School Trustees v Farrell 
(1808), 27 U. C. R. 321.— CAN. 

PART XII. SECT. 1. 

b i. .) — He R. v. St. Peters 

(1927). 47 Con. Grim. Oas. 204 ; 69 
N. S. R. 198,— CAN. 

PART XIV. SECT. 1. 

8t. Taranaki acholarahips — Meaning of 
** worthy.**] — The University Senate, 
In exercise of the powers conferred by 
New Zealand University Amendment 
Act, 1914, 6. 18, enabling it to make 
regulations for the carrying out of the 
objects of sect. 17 of that Act, which 
established Taranaki Scholarships that 
were to be awarded on the conditions 
set out therein, made a regulation 
contatning the words that ** no scholar- 
ship shali be awarded to a candidate 
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imleas ho obtains credit in the 
examination & is deemed worthy by 
the Council.'* Pltf. qualified for a 
Hcholarship within sect. 1 7 by obtaining 
credit in an examination, but the 
Senate refiwed to award him one. On 
a claim by him for a declaration that ho 
was entitled to a scholarship, the fimds 
available being sufiBcient for the pur- 
pose, it was contended for deft, that 
the word “ worthy ’* in the regulation 
meant worthy from the scholastic 
point of view ; — Held : granting tho 
declaration as prayed, the word 
“ worthy,’* If so intisrpretod, would 
make the regulation invalid, as being 
inconsistent with the provisions of 
sect. 17, & must be construed in its 
primary sense as meaning worthy from 
the point of view of character, &, the 
Senate having misinterpreted Its 
regulations, pltf. was entitled to the 
reDof sought. — Syme New Zealand 
Universitv, ri931) N. Z. L. R. 962. 
— N.Z. 

PART XIV. SECT. 2. SUB-SECT. 4. 

n i. .) — When pltf. was 

appointed to a professorship in 1916, 
DO definite term was fixed : — Held : 
the ordinary rule that such a contract 
of emjdoyment could be terminated 
by reasonable notioe on either side 
would apply, unless the partionlar 
nature of the oontraot or the circum- 
stances in which it was made overrode 
the rule ; Be an appointment to a 
professorship without limitation ot 
time could not be an appointment for 
Life, subject only to mod bdhavlour $c 
ability to perform ms duties, as such 
a contract must be mutual, Be could 
be binding neither on the university nor 
on* the professor.-— O eaio ». Univebsitt 
OP Toronto (QovBaiNOBa) (1928), 63 
0. L. R. 812.— CAN. 
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ttom the public elemeutary echools. So a 
great proportion of its govemi^ body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, & in the view of the 
Board of Education the school satisfied the 
regulation which prohibited any Parlia- 
mentary grant to a school conducted for 
private profit. In accordance with the 
Board’s wishes it was provided that the co 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1905, & that in the event 
of a winding up before the end of that period 
the surplus assets of the co. should be subject 
to an educational trust & should not be 
distributed among the shareholders ; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent, a year. 
The Comrs. found on the facts the Trust 
School was a public school. & as such entitled 
to the benefit of the exemption from income 
tax : — Held : there was ample evidence on 


which the Comrs. could find that this school 
was a public school. Sc the possibility of profit 
arising to an individual in the course of 
carrying on a school did not of necessity 
prevent the school having the character of a 
public school. 

The existence of a perpetual foundation is 
not by itself conclusive but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn,^ No. 178, were not intended 
to lay down a rule that no school from the 
conduct of which any person could derive 
ecuniary benefit could in any circumstances 
e a public school. — Girls’ Public Day 
School Trust v, Breaut (Inspector of 
Taxes), [1031] A. C. 12 ; 99 L. J. K. B. 643 ; 
95 J. P. 3 ; 46 T. L. K. 638 ; 74 Sol. Jo. 612 ; 
6ub nom. Ereaut v. Girls* Public Day 
School Trust, Ltd., 143 L. T. 715 ; 28 
L. G. R. 603 ; 15 Tax Oas. 629, H. L. 


Part XVII. — Schoolmasters and Teachers. 


268 a. .]— Wrongful expulsion of a pupil 

from a School does not of itself, without more, ! 
constitute an actionable tort. — Hunt v. 
Damon (1930), 46 T. L. R. 679. 

278. Add. Annotation : — Consd. R. v. Newport 
(Salop) Justices, Ex p. Wriglit, [1929] 2 

K. B. 416. • 

275. Add. Annotation : — Apld. R. v. Newport 
(Salop) Justices, Ex p. Wriglit (1929), 98 

L. J. K. B. 555. 

275a. .] — At a school for boys there was 

a rule prohioiting smoking by pupils during 
the school term, whether on the school 
precincts or in public. Duiing the term | 
a pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
public street, & next day the schoolmaster j 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 


tlie hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in question 
was reasonable, that the father of the boy 
by sending him to the school authorised the 
schoolmaster to administer reasonable punish- 
ment to the boy for breach of a school rule, 
& that the punishment administered was 
reasonable ; & they dismissed the informa- 
tion. An order nisi having been obtained 
calling upon the justices to show cause why 
they should not state a case on a question 
of law : — Held : the decision of the justices 
was right, that no question of law arose on 
which they could state a case, & that the order 
nisi should be discharged. — v. Newport 
(Salop) Justices, Ex p. Wright, [1929] 2 
K. B. 416 ; 98 L. .7. K. B. 555 ; 141 L. T. 
.563 ; 93 J. P. 179 ; 45 T. L. R. 477 ; 73 
Sol. Jo. 384 ; 27 L. G. R. 518; 28 Cox, 0. C. 
668, D. C. 


PART XV. SECT. 8. SUB-SECT. 2.— A. 

192 1. Modification of scheme — Powers 
under Educaiiomxl Eyidowmenia (Scot- 
land) Act, 1882 (c. 59).l— Where a 
Bchcme approved by the Education 
Uepartment is Hubmlttod which ia 
reasonable & consistent with the Act, 
it ia not the function of the ot. to 
remodel or alter It . — Pe Campbell 
Endowment Trust, Argyll Edu- 
cation AUTHORITY V. CaMPBEITOWN 
COBPN., I1928J S. C. 171,t-S0OT. 


PART XVII. SECT. 4, SUB-SECT. 1. 

' ft. I>uty of teacher to obey order of 
school hoard to suspend pupiL ] — If a 
teacher knows of no reason why a 
pupil bo suapendod or expelled & has 
rooeived no oomplaint aminat the 
pupil, he ia Juatiflod in refusTnff to obey 
on order of the sohool board to snapend 
auob ptmll. — Leclero v. Perigord 
School District No. 860, Board op 
Trustees, [1926] 3 D. t. H. 678 ; 
[1926] 2 W. W. R. 312 ; 19 Saak. L. R. 


av. Duty of master — } 

** lailful opposUion to c 

pupil wlio remains away from sohool 
because he finds certain school work 


unintereeting, or because ho does not 
like the teacher’s manner of teaching, 
is firnllty of ** wilful opposition to 
authority ” v,ithln School Act, R. S. A., 
1922 (c. 61 ), 8. 202, & it is not only the 
teacher’s right, but liis duty, to bus- 
pond him. — Finlayson v. Powell, 
TurivEB t?. Powell, [1926] 2 D. L. R. 
383 ; [1926] 1 W. W. R. 939 ; 22 Alta. 
L. R. 171.— CAN. 


1 i. Moderate <t reasonaJblc .] — 
A Bchooltcaohcr has the right to Inflict 
corporal punishment on a pupil for 
violating the rules of the school, pro- 
vided the punishment is not excessive, 
the Instrument with which it is Inflicted 
is a proper one for the purpose & there 
is no malice or ill will on tlio part of the 
teacher. — R. v. Metcalfe (Sask,), 
[1927] 3 W. W. R. 194.— CAN. 


PART XVII. SECT. 4, SUB-SECT. 2. 

aw. OeneraZ rule .] — Where a child is 
sent by its parent or guardian to a 
school, they must be held to have 
given an implied consent to the In- 
il lotion of auob reaaonable punishment 
aa may be necessary for the purpose of 
bohool discipline, & the purpose with 
which the parental authority is dele- 
gated to the Bohoolmaster must to 
some extent include authority over the 
child when it is outside the school 
walls ; but when the school is closed 
for any length of time for a period of 
regi^r holidays, the child then returns 
to the charge of its parent or guardian 
& the authority of the schoolmaster 
ceases. — E, v. Mauno Ba Thauno 
(1926), I. L. R. 3 Ran. 659.— IND, 
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PART XVH. SECT. 6. 

Q i. Night school teacher — 

Liability of school hoard .] — A night 
school teacher may recover on his con- 
tract with a school board, although 
It is not In the proscribed form or 
in writing. — Leclerc v. PkrigoRD 
School DisTRKrr No. 850, Board of 
Tru8TBE8, [1926] 3 D. L. R. 578 ; 
[1925] 2 W. W. R. 312 ; 19 Sask, L. R. 
435.— CAN. 


q ii. Computation of teaching 

period — Teacher presented from teach- 
ing .] — Where a sohool board wrong- 
fully prevents a teacher from teaching, 
the time during which he Is thereby 
unable to teach will bo counted in his 
favour in determining whether he has 
been teaching oontimiously for the four 
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288a* Right to withhold ••carry-over** — 

Unsatlslactory servloej — PItf. was appointed 
head teaciher of a non-pro vided school in 
1904, ife in 1921 the Burnham Report was 
adopted by the local education authority. 
The effect of the adoption of the report was 
that pltf. became entitled to an increase of 
siilary, & it was a^eed that the pa 5 rment of 
the “ carry-over,’’ i.e, the difference between 
the salary which pltf. would have received 
at the date of the adoption of the report by 
the local education authority, if throughout 
pltf. *6 service the Burnham scale had been in 
operation, the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committee 
refused to pay the instalment for the year 
ending Mai*. 31, 1924, on the ground that in 
1923 pltf.’s service had been unsatisfactory : 
— Held : the local education authority had 
no power, under the terms of the report, 
to withhold from a teacher any part of the 
“ carry-over ” by reason of unsatisfactory 
service after the date of the adoption of the 
reporti. — Witts v, Mackay (1927), 43 T. L. R. 
535 : 71 Sol. Jo. 666. D. C. 


2904 Add. Annoiedion : — As to (2) Hefd. Short 
tj. Poole Oorpn. (1925), 42 T. L. R. 107* 


Sect. 6.— PENSION SCHEMES. 

(Vol. XIX., p. 602.) 

See, now. Teachers (Superannuation) Act, 
1926 (c. 69). 

293a. Death gratuity granted to legal personal re« 
presentatlve of deceased teacher — Devolution 
on death of grantee.] — A death gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 
Superannuation Act, 1918 (c. 55), s. S, to 
the legal personal representative of a deceased 
teacher, who died intestate ^ insolvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate of 
the intestate, & be primarily applicable in 
payment of the intestate’s debts, & ought 
not to be held upon trust for his next of kin. — 
He Hawkins, Hawkins v. Dew Sons, 
[1026] Ch. 428 ; 95 L. J. Ch. 402 ; 135 L. T. 
89 ; 42 T* L. R. 286. 


months or more required to entitle 
him to the benefits of yohool Act, 
R. S. S.. 1920 (c, 110), H. 195 (1). 
Holidays under sect. 177 of the Act 
should not bo counted as actual 
teaching: days under sect. 195 (1). — 
Leclkuo V . Pekioord School Dis- 
TiircT No. 850, Board of Trustees, 
11925] 3 i). L. n. 578 : 11925] 2 W. VV. 
R. 312 19 Sask. L. R. 435.— CAN. 

q ill. School arbitrarily 

closed, i — Where a echotd Is closed 
arbitrarily by a school board, & a 
teacher, who Is ready, willing & able 
to teach, is thereby prevented from 
teaching for the full two hundred & 
ten days on which, under School Act, 
R. S. A,. 1922 (c. 51), s. 199 (1), his 
salary is based, he is cntitkHl In a claim 
for salary to have the days during 
which the school was so closed credited 
to him as “ actual teaching days.’* — 
Stephens v. Gem Consolidated 
ScHoot. District, No. GO, Trustees, 
[1925] 1 W. W. R. 745.— CAN. 

q Iv. Whether teacher 

entuled to full year^B salarj /.] — School 
Act, It. S. A, 1922, c. 51, does not 
guarantee to a teacher a full year*8 
salary In any event ; but bearing In 
mind the whole scheme of the Act, & 
more particularly the plan adopted for 
the cn,lculutlon of salary, the statutory 
obligation of the school board to pro- 
vide teaching during every day which 
is not excepted, & the basis of a yearly 
period of hiring, there is a legal obliga- 
tion upon the board to place at the 
(UspOHal of the teacher every available 
teaching day without deduction, except 
as provided by statute & the contract, 
& the teacher Is entitled to be paid for 
every avaliable teaching day so long 
as there was no default on his part. — 
Peterson v. Youncjstovvn School 
District Trustees, [1928] 1 D. h. R. 
344 ; [19283 1. W. W. R. 128.— CAN. 

q y. Scale — Head teacher in 

secondary school.] — As regards head 
teachers of secondary schools, the 
Craik scale Is prescribed, until a defined 
Sc fixed scale of salaries Is introduced. 
— iSMART V. }*ERTHHH1RR KDUOATION 

Authority, [10271 S. C. (H. L.) 22.— 
SCOT. 

q vi. School Ordinance^ ft. 155.] — 

Porter v. Ki.kmino School District 
(1906), 3 W. L. R. 186 ; 6 Terr, L. R. 
348.— CAN. 

q vii. Receipt f 01 ** final payments* 

— Effect of .] — A receipt given by a 
school teacher to a school district for 


a payment of salary, which was ex- 
pressed to be the ** final payment ** for 
the term then ending, held not to be 
an answ’er to the teacher’s claim for 
the amount remaining due under her 
contract with the district, the dixiument 
not being a release & there being 
nothing In the evidence to Indicate 
that the payment was expressly 
aocepteil In satisfaction of the whole 
amount or that any new agreement 
was entered into at the time. — 
Somers v. Libkrtt School Disthict, 
(1928) 2 D. L. R. 334 ; [1928] 1 

\V. W, R. 884.— CAN. 

sz. Decrease of salary — Revision of 
scale — From what date operative.] — A 
revised scheme does not become opera- 
tive until it has rootdvcd the Education 
Department's approval. 

The Dexiartment has no power 
to sanction a revised scheme retro- 
spectively so as to affect a teacher’s 
contractual right to his salary. — 
CouLLu, Fife Education Airruoui'n', 
[1925] S. C. 240.— SCOT. 

290 i. Differentiation of salaries — 
Graduate S non-yraduote teachers — 
Effect of admilting non-ffraduate to 
graduate scale.] — The admission of a 
non -graduate master to the gradual e 
BctUo of salary docs not preclude an 
education authority from treating him 
as a non-graduate teacher on a revision 
of the scales of salaries. — Coui.L v. Fife 
Education Authority, [102;)] S. C. 
240.— SCOT. 

PART XVII. SECT. 6. 

sa. Right of members of teaching staff 
of Education Department of Weslerr^ 
Australia to superannuation allowances.] 
— Warsh V. It., 11027} A. C. 337 : 90 
L. J. P. C. 60 ; 1,36 L. T. 641.— AUS. 

PART XVII. SECT. 7. 

k I, — TREFTiaO V. 

Willow Range School District, 
tl931J 2 W. W. R. 769.— CAN. 

t i. Non-compliance with pro- 

visions as to termination — Teacher 
entitled to clatnagcs.]— Hunt v. Brant 
School Distriot Trustees (Alta.), 
[192613 D.L.R.288; [192632 W.W.R. 
431.— € AN. 

t ii. Form of contract mescribed 

by Minister of Education under Settool 
Act, R. S. A., 1922 ( 0 . 61)— //oM> far 
provisiona for determining contract 
binding.] — Tiiorkson v. Blatrmokb 
School Distoiot Tbustrfj}, [1927] 1 
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D.L.R.1178; [1927] 1 W. W. R. 449 ; 
22 Alta. L. R. 415.— CAN. 

t iU. School Act, 1931, s. 157— 

Application to existing contracts .] — 
Sect. 157 of School Act, 1931, govern- 
ing the termination of a contract of 
employment made between a board of 
schooJ trustees & a teacbor, applies to 
contracts made before os well os to 
thos<^ made after the coming into force 
of tho Act. — Steele -Smith v. Acme 
Village School DrsTRicrr, [1932J 1 
W. W. R. 849 ; 3 D. L. R. 262.- CAN. 

1) i, Right to damages — Con’- 

diiion precedent — Appeal to Minister.] 
— Murray v. Board of Trustees of 
PoNOKA School District, [1929] 4 
D. L. R. 425 ; 2 W. W. R, 439 ; 24 
Alta. L. R. 205.— CAN. 

b M. . 

board of school truatccB employed pltf, 
as touch or. Under the agreement of 
employment, either party might 
terminate It by giving 30 days* written 
notice, “ provided that no such notice 
shall be ^ven by the board until the 
teacher has been given the prlvUego 
of attending a meeting of tho board, of 
which five clear days’ notice in writing 
shall be given to the toachor, to hear 
& to discuss its reasons for proposing 
to toiTulnate tho agreement.** In 
terminating pltf.’s employment, said 
roviso was not observed, nor, as found 
y this ot. on the evldencxj, was there 
any offeetivo waiver by pltf. of his 
privilege thereunder. Pltf. sued for 
damages for wrongful termination : — 
Held : sect. 190 of School Act. R. S. A., 
1922, as amended 1923, o. 35, s. 8, 
which provided for an appeal to the 
Minister by “ any teacher who has 
been suspended or dismissed by the 
board,” had no BppiicaUon to deprive 
pltf. of his right of action. 8eet. 196 
should bo read as relating to a suspen- 
sion or dismissal under sect. 137 (1) (o), 
tsc not to a decision to terminate an 
ogreomont under sect. 109 (2). — 

Riohardb V. Athabasca School 
District Trustees, [1931] S. C. R. 
161 ; [19311 1 D. L. R. 443.— CAN* 

One month — Or one month*8 
^ , teacher engaged by the 

month Is, in the absence of a spodai 
agreement, only entitled to one month’s 
notice for the termination of his con- 
tract. In lieu of notice, he is only 
entitled to one month’s wages, Sl not 
to six months* salary. — Mauno Thexn 
Pb V. Desouza (1929), I. L, R, 7 Ran. 
303.— INa 
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298b. Liability to es^te duty.] — ^The death 

^tuity which under Teachers (Superannua- 
tion) Act, 1025 (c. 69), 8. 5, Is payable to the 
legal personal representatives of a teacher 
in the circumstances there specified is 
property passing on the death of the teacher 
within Jinance Act, 1894 (c. 30), & is there- 
fore aggregable with the remainder of the 
teacher’s estate & chargeable with estate 
duty. — ^A.-G. v. Quixley (1929), 98 L. J. 
K. B. 652 ; 141 L. T. 288 ; 93 J. P. 227 ; 
46 T. L. R. 465 ; 27 L. G. R. 693, C. A. 

297. Add. Annotations: — As to (1) Hefd. Short v. 
Poole Corpn. (1926), 42 T. L. R. 107 ; PenneU 
V. East Ham Oorpn., [1926] Ch. 641. 

299. Add. Cifafions 131 L. T. 65 ; 68 Sol. Jo. 
403 ; 22 L. G. R. 138. 

Add. Annotations: — As to (2) Hefd. Short v. 
Poole Corpn. (1926), 42 T. L. R. 107 ; FenneU 
V. East Ham Corpn., [1920] Ch. 641. 

302. Add. Annotation : — As to (4) Consd. Short r* 
Poole Corpn., [1926] Ch. 06. 

302a. Bond fide exercise of discretion.] 

—A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on the ground that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time. — Short v. 
Poole Corpn., [1920] Oh. 06 ; 95 L. J. Ch. 
110; 134 L. T. 110; 90 J- P. 25; 42 T. L. R, 
107 ; 70 Sol. Jo. 245 ; 24 L. G. R. 14, C. A. 

Annotafiovs : — Apld. Fennell t>. East TTam County Borough 
Corpn. (1926), J. P. Jo. 721. Consd. UlchardRou v. 
Abertillery C, D, C., Thomas v. Same (1928), 138 L. T. 
088. Refd. Brown v. Dagenham U. D. C., [1929] 1 
K. B. 737, 

302b. Onus of proof.] — The 

council of deft, borough, as the local education 
authority, in pursuance of a recommendation 
of their education committee, made after 
exhaustive inquiries & discussion, resolved 
that the engagements of all married women 
teachers falling under certain specified cate- 
gories should be terminated ; &, accordingly, 
notice was given to each of pitfs. to terminate 
her engagement. Pitfs., three married 
women, had for several years been engaged 
under contracts terminable by a month’s 
notice on either side, as assistant certificated 
teachers in some of defts.’ schools, & were 
admittedly efficient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create vacancies for unemployed 
single women teachers whom the council 
trained for the teaching profession & for 
whom it was important in the interest of 
educational efficiency that teaching posts 
should be provided. In carrying out that 
policy, the council, with the view of minimis- 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic circum- 
stances As duties of the married women 


PART xvn. SECT. 8. 

315 I. Injury to pupU — Allowed access 
to danoermis siJihstance.] — A national 
school contained two class-rooms, one 
for the junior & one for the senior cla^s. 
During the limcheon hour the junior 
class were sent out-of-doors to the play- 
ground, Sc deft., tvho was the teaohor 


teachers & the earning capacity of their 
husbands. Pitfs. sought declarations that 
the notices of dismissal were invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational efficiency, but acted with the 
illegitimate object of providing employment 
for unmarried women without reference to 
educational efficiency, of obliging married 
women teachers to confine themselves to 
home duties & of preventing those whose 
husbands were in regular employment from 
increasing the income of the joint home : — 
Held: (1) pitfs. failed to discharge the onus 
which lay upon them of showing that the 
policy adopts by the council of reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
imemployed single women teachers, & the 
steps taken to caiTy it out, were in excess of 
their statutory powers or were adopted or 
taken in pursuance of some illegitimate 
object ; (2) the matters taken into considera- 
tion by the council were not irrelevant frqm 
an educational standpoint, but were material 
factors in determining, not only whether the 
policy ought to be adopted, but the best 
method of applying it ; (3) as defts. had 
acted bond fide & within their statutory 
powers, the action ought to be dismissed. — 
Pennell v. East Ham Corpn., [1926] Ch. 
641; 95 L. J. Ch. 119; 134 L. T. 270; 90 
J. P. 30; 70 Sol. Jo. 324; 24 L. G. R. 76. 

302c. .] — Richardson v. Aber- 

tillery Urban District Council, Thomas 
Same, v. No. 14a, ante. 

315. Add. Annotation : — Consd. Ijangham v. Wel- 
lingborough School Governors & Fryer 
(1932), 90 J. P. 236. 

316a. Struck by golf ball In playground.] — 

Pltf., a schoolboy, whilst passing along a 
corridor in the school buildings from which 
an open doorw^ay led to an asphalt play- 
ground, was hit in the eye by a golf ball 
flying through this doorway, which had been 
struck with a stick by a fellow pupil in the 
playground. In an action against the head- 
master claiming damages for negligence, on 
the ground of lack of supervision, ))ltf., in 
his evidence, said that he had never known 
a golf ball to be struck in the playground 
before. There was no express evidence given 
as to the amount & character of supervision 
in the playground, if any : — Held : this was 
not a case of res ipsa loquitnr. There was no 
evidence of lack of supervision on the part 
of the headmaster & there was no evidence 
that, assuming there was such supervision, 
it would have prevented the accident. — 
Langham V. Wellingborough School 
Governors & Fryer (1932), 101 L. J. K. B. 
613 ; 147 L. T. 91 ; 96 J. P. 230 ; 30 L. G. R. 
270, C. A. 

335a. Improper appointment by trustees — 

Liability of trustees for costs.] — (1) Where a 


the Are 8cn?en which usually cruardod 
the fire Iii his room, &. the Junior class 
oomingr into hfs room as usual, & fcoing 
to the fire, the olotbes of one of them, 
a child of bIx years of caught 
fire, & she was severely burned : — 
Held : deft, was liable. — Bohanx v. 
Driscoll, [1929] I. R. 428.— IR. 


of the senior class, used to allow the 
junior class to come into his class-room 
& warm themselves at the fire. He was 
under no obligation to allow the Junior 
class into bis room : ho merely did it 
out of kindness to the ohlldren, & so 
that they would not have to remain 
outside In the severe weather. On 
one occasion he temporarily removed 
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Boliool on a charitable foundation hadl been 
the subject of an information, & a scheme 
had been settled for its govemnient, the ct., 
at the instance of the vicar of the parish, 
who according to the foundation & scheme 
was to be preferred for the office of school- 
master, displaced a schoolmaster appointed 
by the trustees not in conformity with the 
scheme or foundation, &, after a contest 
as to the fitness of the petitioner, at once 
declared the latter entitled to the office. 

(2) Where a scheme directed an appoint- 
ment to be made by a general meeting of 
trustees : — Held : an appointment, which 
could not have been made on the day on 
which a general meeting was held, could 
not be legally made on a day to which that 
meeting was adjourned. 

(3) The trustees, having acted with pre- 
cipitancy in making the undue api^ointment 
so as to exclude the petitioner, & having in 


the proceedings unsuccessfully impugned his 
character, were ordered to pay the costs. — 
A.-G. V. Oakrington (LOKD) (1860), 4 De G. 
& Sm. 140 ; 64 E. R. 770. 

886. Add. Annotation ; — As to (8) Consd* Short v. 
Poole Corpn., (1925) 42 T. L, R. 107, 

842a. Jurisdiction of court on .petition — ^To 

make declaration as to dismissal.] — ^Where a 
petition is presented under Charities Pro- 
cedure Act, 1812 (c. 101), & in the matter of 
Grammar Schools Act, 1840 (c. 77), the ct. 
has jurisdiction to make a declaration as to 
the dismissal of a master of a Grammar 
School, although the *A.-G.*8 certificate is 
not obtained, the ct. having previously made 
orders for the management of the school 
under Charities Procedure Act, 1812 (c. 101). 
— He Godmanchester Free Grammar 
School (1860), 17 L- T. O. S. 36 ; 16 Jur. 
833. 


PART XVIII. 

n i. .1 — Where the 

secretary of a school board, acting 
under it« inatniotioos, notifies in 
writing each of two or more appots. for 
a teacher’s position that her applica- 
tion has been accepted, but the board 
enters Into the formal contract pre- 
BirU>ed by statute with only one of 
them Sc notifies the others that their 
services will not bo required, each of 
the latter has a right of action against 
the board os a corpn, for damages, but 


not against the members thereof in- 
dividually or (gainst tho secretary. — 
Morrtbon V. Cassell Hill School 
District Tbitstees, 11925] 1 W. W. B. 
526.— CAN. 

n ii. Signature of county 

superintendent — Whether party to the 
contract .] — A county superintendent 
of common schools, signing together 
with trustees, a contract with a teacher, 
will be considered to have signed tho 
same only as approving of the appoint- 
ment, Sc in pursuance of the direction 


of the statute, & not as a party con- 
traoting with the teacher. — Campbell 
V. Eluott, Black, Moore Sc South- 
wick (1847), 3 U. C. R. 241.— CAN. 

•f. Convieiion for using words tendinQ 
to impair discipline — Form of con- 
vidiem.] — R, v, Thorne, [1926} 2 
I>. L. R. 687 ; 46 Cun. Crlm. Cas. 360 ; 
58 N. S. R. 449.— CAN. 

sk. Vnder Schools Aet» 1922 (c. 61 
(N. R).)— Kelly i». Grimmer S. D. 25 
(N. B.), [19271 3 D. L. R, 704.— CAN. 
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ELECTIONS. 

Part II. — Male Franchise. 


Sect. 1.— PARLIAMENTARY 

(Vol. XX., p. 8). 

8ee^ now. Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 

24. Add. Annotation : — Refd. Edwards v. A.-Q. 
for Canada (1929), 46 T. L. R. 4. 


Sub-sect. 2. — ^Residence Qualification 

(Vol. XX;, p. 11). 

See, now. Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 


Sub-sect. 3. — eBusiness Premises Qualifica- 
tion 

(Vol. XX., p. 16). 

Sec, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 

92. Add. Citation 13 L. T. 762. 

96a, Exclusive occupation of room by director 

— At yearly rent.] — By an agreement in 
writing a limited oo. gave one of its directors 
the exclusive possession of a room in its 
premiss at a yearly rent of £20. The director 
occupied the room solely for the purpose of 
carrying out his duties as director : — Held : 


(1 ) the room constituted “ premises *’ within 
Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (3); 

(2) it was occupied by the director for the 
purpose of his business within the meaning 
of the same subsection, & he thereby had 
the requisite business premises qualilication 
within Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (1) (2), 
which entitled him to be on the register 
of voters. — ^Frost v. Caslon, Frost v. 
Wilkins, [1929] 2 K. B. 138 ; 98 L. J. K. B. 
523 ; 141 L. T. 281 ; 46 T. L. R. 417 ; 93 
J. P. 192 ; 73 Sol. Jo. 333 ; 27 L. G. R. 480, 
C. A. 

Annotation : — Generally Re!d. Union Cold Storage Co. v. 
Adamson (1931), 1C Tax Cas. 203. 


Sub-sect. 4. — University Qualification 

(Vol. XX., p. 18). 

See, now, Representation of the I’eople 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 


Sect. 2.-~LOCAL GOVERNMENT FRANCHISE 

(Vol. XX., p. 18). 

See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 2. 


Part III. — Female Franchise. 

See, now, Representation of the People (Equal Franchise) Act, 1928 (c. 12). 


Part IV. — Naval or Military Voters. 

See, now, Representation of the Peoide (Equal Francldse) Act, 1928 (c. 12), s. 2. 


PART I. 

a I. Voters in township added to 

citi/.]— R. t>. WiiflON (1888), 12 P. K. 
646.~^CAN. 

a il. Persons omiUed from 

verified copy of cctUecior^s roU — Persons 
omUied from ooHector*s roU 1— K. v. 
Stephenson (1851), l C. L. Oh. 270. — 

CAN.i . 18 ah 


PART 11. SECT. 1, SUB-SECT. 1.— 
B. (n). 

8X. Local agent of corporation — No 
offloe maintained — Not permanently em- 
ployed — Whether chief resident 
officer .**] — A local awnt for a corpn. 
in a town where it does not inaintMu 
an office of its own A who is not 

g ermanently employed thereby or 
i receipt of a salary therefrom is not 
a ** chief resident offioer of the oorpn. 
who under Town Act, 1927 (Sash.), 
0 . 24, 8. 284, is entitled to vote on its 
behalf where a vote Is taken on a bye- 
law.—R. V. Hom, ri928J 8 W. W. K. 
80 ; 50 OamOnm. Qas. 298.— GAN. 


PART 11. SECT. Z, SUB-SECT. 2.— A. 

No right to vote — Municipal 
Act, 1920,1— Under Municipal 


District Act, 1926 (c. 41), neither 
tenants nor their wives arc eligible as 
voters at on election for councillors ; 
except in the case where a tenant votes 
for a non-rosidont landlurd as provided 
by sect. 195 (3). A tenant Is not a 
** purchaser *' within the meaning of 
said Act. — R. V. Cawthorne, U930) 
3 W. W. R. 273 ; [19313 1 D. L. R. 317 ; 
25 Alta. L. H. 19; affg.. [1930] I 
VV, W. R. 991; 4 D. L. R. 154.— CAN. 


gj5. Viacm del, 1927.]— (1) 

Under Village Act, 1927 (c. 64), tenants 
as such are not qualliled to vote at an 
election of coxmolllorB hold prior to the 
completion of the first voters* list. At 
such an election unless a voter votes 
for the number of oandidates to be 
elected his ballot should not be counted. 

(2) The words “ liable to a business 
tax therein ” in sect. 171 of said Act 
mean “ subject to be assessed ** or 
assessable ** for the business tax 
within the municipal district, provided 
they are persons so assessed or assess- 
able with respect to a bmdneas carried 
on in that part of the district which Is 
within the area of the village. — R. v. 
Fowleb, [19801 8 W. W. R. 827.— 


PART n. SECT. 2, SUB-SECT. 2.— B. 

sb. Ownership — Proof of — Pegistra- 
fion.]— In order to quallijr as a voter 
at muniolpal elections under Munidpal 
Elections Act, s. 6, as enacted by 
Municipal Elections Act Amendment 
Act, 1902, 8. 2, with respect to real 
estate, it Is necessary that appet. 
should be the registered owner of such 
real estate under Land Registry Act, 
1906, o. 23, B. 74, — Re Kajblo Muni- 
cipal Voters* List (1907), 12 B. 0. R. 
862.— CAN. 

so. Of corporation as trustee .] — 

Semble : a coipn. acting as a trustee, 
exor. or administrator of an estate 
has not the right under Town Act, 
1927 (Sask.), c. 24, to have Its name 
placed on the voters* list with respect 
to the property of an estate which It 
represents. — R. v. Holz, [19283 3 
W. W. R. 80 ; 50 Con. Oriin. Cas. 
298.— CAN. 

PART 11. SECT. 2, SUB-SECT. 3.— B. 

sd. Oaoler — Living in county gaol 
rent free — Not a householder within 
14 ifr 16 Vm. e. 109, ScJted. A.. No. 12.3 
— Re Ohablbs V. Lewis & MoMabon 
(1861), 2 0. L. Oh, 171.— CAN. 



Cases 146a— 967. English and Empire Digest Supplement. 


Part V. — Registration. 


14.6a. Sufficiency of — Christian name In full 

not necessary.] — R. v. Hahtlepool Corpn. 
(1851), 2 L. M. & P. 066 ; 21 L. J. Q, B. 71 ; 
15 J. P. 835; 15 Jur. 1158; sub nom. R. 


v. Hartlepool Corpn., Bx p, Pobino, 18 
L. T. 0. S. 111. 


Annotations : — Apld. R. e. Avery 
Beld. R. V, Bradley (1801). 30 L. 
Plenty (1869)» 38 L. J. Q. B. 205. 


18 Q. B, 57G. 
B. 180 ; R. w. 


Part VI. — Parliamentary Election 


361a. Act Involving persuasion of voters.] — The 
expression “ to get votes must be taken 
with some limitation, because in one sense 
all work whatsoever which is done for a 
candidate at an election is done to get votes, 

6 I think in this connection the words mean 
something in the nature of canvassing, 
soliciting & persuading individual voters, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (Tal- 
bot, J.). — Plymouth Election Case (1929), 

7 O’M. & H. 101. 

390. Add. Annotation : — to (3) Consd. Plymouth 
Borough Case (1929), 7 O’M. & H. 101. 

624a. .] — ^Plymouth Election Case 

(1929), 7 O’M, & H. 101. 

697. Add. Annotation : — Refd. Plymouth Election 
Case (1929), 7 O’M. & H. 101. 

F. Incurring of Expenses by Person Other than 
Election Agent (Vol. XX., p. 98). 

Add the following case : — 

774a. What amounts to.] — During an election at 


which there were three candidates, Con- 
servative, Liberal Labour respectively, 
applt., who was a Conservative in politics 
but disapproved of the existing Conservative 
Govt, on special grounds, incurred expenses 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 
other candidates or either of them : — Held : 
applt. had acted in contravention of Repre- 
sentation Act, 1918, B. 34 (1). — R. V. Hail- 
wood, R. V. Hailwood & Ackroyd, Ltd., 
[1928] 2 K. B. 277 ; 97 L. J. K. B. 394 ; 138 
L. T. 495 ; 44 T. L. R. 343 ; 28 Cox, C. 0. 
489 ; 20 Cr. App. Rep. 177, C. C. A. 

851. Add. Annotation : — Dlstd. Everett v. Ryder 
(1926). 135 L. T. 302. 

859. Add. Citation : — sub noin. Jones v. Picker- 
ing, 29 L, T. 210. 

967. Add. Annotation: — Refd. Plymouth Election 
Case (1029), 7 O’M. & H. 101. 


PART V. SECT. 3, SUB-SECT. 5, 

249 vii. For 1 D. L. R. 84 read 
** 1 D. L. R. 265,’* & for “ 22 Man. 
L. R. 597 ” road “ 22 Man. L. R. 16.” 

f J, Non-compliance wiih stain- 

ory qualifications — Election Laws 
Amendment Act, 1920, s. 6 (1), (2).J — 
Votes cast by persons whose names 
wore on the lists, but who had not been 
rosldenta of the electoral district for 
three months next preceding the day 
of polling : — Held : Illegal. — ^MERCiiXt 
V. HoMtTTH (1924), 55 O. L. R. 245.-— 
CAN. 


f iL Register tcrongfuUy prepared 

— Right of court to investigate. f—Thero 
Is in every ct. having jurisdiction in 
such mattcre an Inherent power to hold 
a scrutiny for the purj^se of investi- 
gating the legality of the votes cast at 
an election. 

On a motion under Controverted 
Municipal Elections Act, R. S. S. 1920, 
c, 91, 6. 19, to set aside an election, 
the ct. is not limited to ascertaining 
whether any violation of the Act has 
taken place in the actual conduct of an 
election, &, therefore. If there has l^n 
an extraneous illegality which is 
shown to have a direct bearing bn the 
result of the election, that Is a fit subject 
for inquiry. The provisions of Village 
Act, II. S. S. 1920, c. 88, do not prevent 
such an inquiry being made. — R. v. 
JoHANSiCK. ri9281 2 D, L. R. 013; 
[1928] 2 W. W. R. 315.— CAN. 

sf. Only when so declared hyeintvte .] — 
A voters* list is final & conclusive only 
if made so by statute either expressly 
or by implication. — R. v. JonANSiCK, 
(19281 2 D. L. K. 913; [19281 2 

W.W, R. 315.--CAN. 


PART VL SECT. 6. 

823 I. Who is a oandidtUe ,] — Where 
pltf. was selected as a candidate, & 


statements were published conoeming 
him, & a writ in an action for libel was 
issued before the issue of the writ for 
the election, but after the vacancy 
had occurred : — Held : pltf. was a 
candidate for a Parliamentary con- 
stituency when the libel was T>ublished. 
— CcTLLKN V. Stanley, [1920] 1. R. 
73. — IR. 

sg. Deposit payable — Return of — 
Successful candidede entitled to return 
notwithstanding refusal to take pre- 
scribed oath.}~0*DoxoomTB V. Red- 
mond Roche (1), [19271 I. R. 152.— 


PART VI. SECT. 7. 

480 1. Refusal of nomination by 
returning officer — Jurisdiction of court 
—To compel reluming officer to accept 
nomination grant poU.] — Re Adding- 
ton Election, [19271 1 D. L. R, 188 ; 
59 0, L. R. 670.— CAN. 


PART VI. SECT. 9. SUB-SECT. 1.— 
A. (a) i. 

fih. To candidate — To induce with- 
drawal of candidature — Whai amounts 
to.) — Re Sooth Brdoe Provincial 
Elkotion, Johnston «. McOallum 
(1927), 61 O. L. R. 392 ; 33 O. W. N. 
135 ; varied [1928) 1 D. L. R. 104 ; 61 
O. L. R. 392.— CAN. 

sj. ,j — Re North 

Bruce Provincial Election, Fenton 
«. Mewbinney, [1927] 4 D. L. 11. 397 ; 
61 O. L. R. 99.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— 
B. (a). 

681 iv. — — Speech at 

picnic instead of hiring AaZh 1—Mrboer 
V. noMUTH (1924), 65 0. L. R. 245.— 
CAN. 

r (p. 91 ) i. .} — The act of an 

04 ^nl In tvoathig an elector to a drink, 
without the knowledge or consent of the 

2 


candidate, Sc at the emphatic request of 
the elector : — Hdd : not to have been 
a corrupt pracHcso. — A dams v. Hucic 
(No. 2), [19261 1 W. W. R. 313; 20 
Sask. L. R. 433.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1,— 
B. (b). 

695 xix. For ” 23 D. L. R. 573 '* read 
”20 D. L. R. 673.” 

696 xxv. Entertainment ft 

picnic — At meeting of supporters for 
speech by candidate — Expense of hiring 
Hall saved .] — Payments were made by 
resp., through his ofiloial agent, for 
the services of a band Sc an entertainer 
at a picnic, a gathering of members 
of the party organisation supporting 
reap. *8 candidature, & at which bo 
made a speech : — Held : these pay- 
ments, though they might be considered 
corrupt practices, were not made with 
corrupt Intent, but with a belief in 
their propriety, as resp. by addressing 
the electors at the ptonlc was saved the 
expense of hiring hails, which would 
have boon a legitimate expense. — 
Mriioer V. HoMura (1924), 55 O. L. R. 
245.— CAN. 


PART VI. SECT. 9, SUB-SECT. 3. 
b i. Band d: entertainment at picnic.) 
— ^Mercer v. Homuth (1924), 56 
O. L. R. 245.— CAN. 


PART VI. SECT. 10. SUB-SECT. 7. 

n i, Presumption that duties pro- 
perly carried out.) — Re Provincial 
Elections Act. Smith u. Gather- 
wood, [1925] 3 D. L. R. 770 ; [19251 
3 W. W. B. 64.— CAN. 


n ii. Breach of duties — Fsffect of.] 

— Breaches by a presiding officer of tbe 
rules of procedure prescribed for the 
performanoe of his duties do not 
necessarily render an election void. — 
Re Pbovinoial Elections Act, Smith 



Vol. XX. — Elections. Cases 1012- -1021. 


Part VII. — Municipal and Other Elections. 

1012. AM. Annotaiim DIstd. Baldwin v. Ellis, 1021. AM. Annalaiion Apld. Baldwin v. Ellis, 
[1020] 1 K. B. 273. [1029] 1 K. B. 273. 


tJ* Catitrrwood, [1925] 3 D. L K* 
770 ; [1925] 3 W. W. R. 64.— CAN. 

PART VI. SECT. 11, SUB-SECT. 2. 

881 !. Name wrongly inseried on 
register — Voter under age — Voter exerds* 
ing right innttcenUy.] — ^A.-Q. v. Cun- 
ningham, [1929] I. R. 187. — IR. 

PART VI. SECT. 11, SUB-SECT. 8.— A. 

d (p. 109) i. Counterfoil not wholly 
delamed.] — Ballote, from which the 
counterfoil has not been detached by 
the officer taking the ballot, should 
be counted on an election under Pro- 
vincial Elections Act. 1920. Ballots to 
which only a small portion of the 
counterfoil remained attached, such 
portion furnishing no means of identi- 
fying the voter, should be counted. — 
He Dkwdxby Eleotion Appeau, Smith 
V Cathkrwood, [1924] 3 W. W. B. 
947.-~CAN. 

I i, Qfi counterfoil .] — 

Wiiore the deputy returning officer 
did not initial the ballots in the manner 
prescribed bv the statute, but initialled 
the counterfoils, which he afterwards 
destroyed : — Ileid : this irregularity 
did not affect the election. — Merger u. 
Homuth (1924), 65 O. L. R. 245.— 
CAN. 

a (p. 11 0) i. Signed voting paper.) 

— Maple vaixet Case (Out.), [1926] 

1 D. L. R. 803.— CAN. 

o(p. 110)i. .] — At a general 

provincial election a plebiscite was also 
taken.' Of twenty election ballots of 
absentee voters only nine wore enclosed 
in envelopes bearing the affidavit 
required or such voters with respect to 
tho eleotion, while the other eleven 
wore found In plebiscite envelopes 
bearing plebiscite affidavits. The 
affidavits required of such eleven 
abHoutco voters lu the election were not 
Bont to the returning officer nor 
accounted for In any wav, & there 
was no evidence to show from which 
envelopes the votes for tho respective 
candidates Iiad boon taken : — Held : 
in tho absence of any evidonoo of fraud 
or collision, the above foots wore not 
grounds for declaring tho election 
void. — Re Provincial Electionr Act, 
Smith v. Oatherwood, 1192.'>1 3 

I). L. R. 770 ; [1925J 3 W. W. R. 54.— 
CAN. 

0 (p. 110) ii. Non-com- 

pliance by presiding officer .) — Absent 
voters* ballots, which have been en- 
closed in envelopes on which the 
presiding officer has failed to affix, as 
required by Provincial Elections Act, 
8. 106 (3), his official mark across the 
line where tho envelope is closed, 
should be counted. — He Dkwpney 
Election Appeal, Smith v. Cather- 
WOOD, [19241 3 W. W. K. 947.— CAN. 


PART VI. SECT. 11, SUB-SECT. 8.— B. 

890 V. Jlberta Election Act, 

1924 (c. 34), s. 82. J — The above sect, 
is mandatory & must be substantially 
complied with, Sc the use of the words, 
one, two, three, etc., instead of the 
figures, 1, 2, 3. etc., renders a ballot 
void : but if it is clear that a figure 
can reasonably bo said to have been 
honestly intended for the figure 1, It 
is sufficient, even though it Is not 
precisely the same form of the figure 
as that printed in the Act . — He 
Alberta ELsernoN Act, 

Valley Eleotion (Alta.), [1926] 4 
D. L. R. 117 ; [19261 3 W. W. R. 1.— 
CAN. 

tk. Preferential voHng^Method of 
marking ballot papers .) — Six candidates 


nominated for election for the State of 
Victoria to the Senate of the Federal 
Parliament. Three of the candidates 
had to be elected ; hut one of them 
died before the polling day. & his 
name was as far as poaBiolo vHthdrawn 
from tho ballot-papers. A number of 
ballot papers were relectod as informal 
where the electors had marked their 
ballot papers with the numbers 1, 2. 3, 

4, 6, opposite the names of the candi- 
dates standing for election at the date 
of the poll : — Held : by the terms of 
Commonwealth Electoral Act, 1918- 
1928, It was imperative that voters 
should indicate their preferences by 
numbers In numerical succession, & 
that the ballot-papers marked os above 
stated were rightly rejected as informal. 
— Blakey V. Elliott, Findley v. 
Elliott (1929), 41 C. L. R. 502 ; 2 
A. L. J. 406 ; [1929] Argus L. R. 86.— 
AUS. 

PART VI. SECT. 12. 

915 X. Unqualified persons 

allowed to vote — Illegal votes exceeding 
majority.) — Resp. was returned as 
elected by a majority of only 1 5 votes. 
The evidence showed that 21 votes 
wore oast by persons who had no right 
to vote ; — Held : the election should 
bo declared void, although it could not 
bo shown in whose favour the illegal 
votes were cost. — Merger v. HoMurn 
(1924), 55 O. L. R. 245.— CAN. 

9t5 xi. Ballot papers issued db 

accepted in excess of voters on register. ] — 
Whore in a polling snb-division 137 
ballots wore found in tho box & only 
134 names appeared In the poll -book : 
— Held : an irregularity, which did 
not affect the result of the election, — 
Merger t*. Homuth (1924), 65 0. L. R. 
245.— CAN. 

PART VI, SECT. 13. 

m. For ** Power of Supreme 

Court to compel ** substitute “ Recount 
— Power of Supreme Court to compel.** 

m i. Under Manitoba Election 

Act — Not applicable to election under 
proportional representation system .) — 
He Manitoba Election Act, He 
Winnipeg Elbotoral District, [19271 
3 W. W. R. 92 ; 37 Man. L. R. 87.— 
CAN. 

PART VI. SECT. 16. SUB-SECT. 2.— B. 

964 i. Error in return — Liability of 
candidate to peruiUies — Not for atxidenlal 
omission of one small ilem .) — McInnks 
r. Bird, [1926] N. Z, L. R. 638.— N.Z. 

PART VII. SECT. 1. 

si. Place of dection — O^dside ward — 
EUxlion void.) — R. v. Preston (1851), 
2 0, L.Ch.l78.— CAN. 

sm. When election completed — Effect 
of declaration of returning officer .) — 
The election of candidates takes place, 
not as a result of the declaration of the 
returning officer, but by virtue of the 
methods prescribed by Village Act, 
1927 ; the declaration is merely a 
forinw indication that the persons 
named ^ve been elected under that 
Act, — R. V. Lount, [19283 3 D. L. R. 
61 ; 11928] 2 W. W. R. 15.— CAN. 

sx. Edmonton Charter — Construction 
of .) — R. ex ret. Sheppard v. Collisson 
(Alta.), [19291 1 D. L. R. 565.— CAN. 

■y. Disclaimer.) — The term com- 
plained of ** In sect. 37 of Controverted 
Municipal Elections Act providing for 
a disclaimer by the person elected 
before his eleotion is compl€dned of 
refers to the launching of the le^l pro- 
ceedings under sect, 19 of said Act. 

(2) Although a candidate duly 
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nominated was ineligible for nomina- 
tion, yet, if he rt'oelves tho highest 
number of votes as tho result of a poll, 
he shall be declared elected & treated 
as a person elected until such time as 
the ct. in the manner provided by the 
Act otherwise determines, unless ho 
disclaims meanwhile in accordance 
with Controverted Municipal Elections 
Act. or unless ho has exercised his right 
to resign under sect, .'ll of Rural 
Municipality Act or his seat has been 
forfeited under sects. 52 or 81 thereof. 

(3) Where a vacancy has been 
created by disclaimer under said 
(j(»ntro verted Municipal Elections Act 
a new election must be held. 

(4) It is only when tho person 

elected has not disclaimed, in the 
manner provided by the Act, & tho 
scat has been declared vacant by tho 
ct., that the ct. has discretion tD fill 
sneh a vacancy by detdarirjg the 
minority candidate elected. Even in 
such fjasee, with few exceptions, the 
eta. have refused to fill the vacancy in 
this way, & have considered it to bo 
in the public interest to order a new 
eleotion. This is more particularly 
true where th<i electors wore not aw'dre 
of any objoction to the nomination of 
the candidate on the ground of qualifi- 
cations, until after the time for re- 
ceiving nominations had expired. — R. 
(Galloway) v. Eckel, [19313 1 

W. W. R. 242 ; 2 D. L. R. 689.— CAN, 

PART VII. SECT. 3. 

f (p. 121) i. -.1— R. V. 

Jaoksox, [19271 2 D. L. R, 977 ; 00 
O. L. R. 264.— CAN. 

li i, ,3 — A candidate for tho 

office of deputy reovo of a township, 
who was declared duly elected, was 
found to bo disqualified by reason of 
the fact that ho bad not before or on 
tho dav of his nomination paid the 
taxes chargeable against him. — R. v. 
Buddy, 119313 2 D. L. li. 601 ; O. R. 
20.-- CAN. 

a (p. 122) i. S. P. SmLBY v. Evans. 
[19271 4 D. L. R, 629 ; 38 B. C. R. 
468.— CAN. 

PART Vn. SECT. 6, SUB-SECT. 1.— C. 

n i. Casting vote given by 

lot.]— On an election for a councillor 
of a municipality, tho votes ca^ 
showed a tie oetween the two candi- 
dates. Tho returning officer then 
prepared a number of slips which were 
put In a hat & mixed up. The return- 
ing officer asked a voter to draw, 
stating he would give tho casting vote 
to the candidate whose ^ name first 
appeared. On tho petition of the 
unsuccessful candidate ; — H eld : tho 
election was void & a now election 
ordered. — He Municipal Elections 
Act & Tomsbtt, [19241 1 D. L. R. 
921 ; 33 B. 0. R. 377.— CAN. 

u ji, Striking out vote 

wrongly entered.] — New elation 
ordew'd. — R. v, Rankin (1861), 2 
C. L. Ch. 161.— CAN. 

jnj iij^ Improperly closing 

fiolL] — New election ordered.— R. v. 
Marchant (1851), 2 0. L. Ch, 189. — 
GAN. 

PART VH. SECT. 5, SUB-SECT. 1.— D. 

I i, ^Onus of proving 

irregulartty not material .) — The onus 
of showing that In an election under 
Rural Municipality Act, R. S. S* 1920, 
0 . 89, the failure to comply with the 
requirements of the Act as to posting 
m^ces of the poll ** did not affect the 



Cases 1025ar-U45a. Ekglish akd Empirb Digest Supplement. 


1025a. Description as commonly 

understood.] — nomination paper at an 
election of town councillors was subscribed 
with the full & connect name of Charles 
Arthur Burman ’’ as an assenting burgess ; 
but his name was erroneous^ entered upon 
the burgess roll as “ Charles IBurman ” oidy : 
— Held : the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 60), s. 241, the words “ commonly 
underwood ** in that sect, meaning “ com- 
monly understood by any person comparing 
the nomination paper & the burgess roll.*' — 
Moorhouse r. Linnet, Thorpe v. Linnet 
(1886), 16 Q. B. D. 273 ; 53 L. T. 343 ; 49 
J. P. 471 ; 33 W. R. 704 ; 1 T. L. B. 500, D. C. 

Annoiaiions : — Distd. Bowden v. Bosley (1888), 21 Q. B. D. 

30U ; Gledhni v. Crowther (1889), 23 Q. B. D. 136. 

1038a. From election address.] — An election 
address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand: — Held: not a “bill, poster or 
placard within Mimicipal Corrupt Practices 
Act, 1884 (c. 70). — Re Election of Common 
COUNOILMEN for THE WARD OF FARRINGDON 
AVithout in the Citt of London (1926), 
161 L. T. Jo. 26, I). C. 

1038b. False statements — Allegation that candidate 
Is communist.] — Pltfs., six labour candidates 
for the oftice of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists : — Held : the statements com- 


plained of were not false statements as to 
personal character within Municipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70), 
— Burns v. Associated Newspapers, Ltd. 
(1925), 89 J. P, 206 ; 42 T. L. R. 37. 

1042. Add, Annotation : — As to (2) Apld. Baldwin 
V. Ellis, tl929J 1 K. B. 273. 

1057. Add. Annotation As (1) Refd. Edwards 
V. A.-G. for Canada (1929), 46 T, L. R. 4. 

1075. Add: Ciiation : — du5 now. Re Saffron Wal- 
den Election, Bx p. Robson, 61 J. P. 199. 

1080. Add. Citation : — svb nom. B. v. Exeter 
(Mator), 3 J. P. 49. 

1090. For the existing paragraph substitute the 
following paragraph : — 

8.P. — R. V. Gloucester (Mator) (1838), 
2 J. P. 777. 

1103. After this case add “ See^ nowy Municipal 
Corporations Act, 1882 (c. 50), s. 84 (1).** 

1106a. Voting papers not openly produced 

& read.^'] — B arnes Oobpn., Bxp. Hutter 
(1932), 174 L. T. Jo. 507. 

1140. Before this case add “ See^ now^ Urban Dis- 
trict Councillors Election Rules, 1931.*' 

1145. Before this case add “ See, now. Rural Dis- 
trict Councilloi'S Election Rules, 1931.** 

1145a. Omission of parish for which 

nominee qualified.]-— The nomination papers 
of four persons nominated for election as 
rural district councillors merely stated in 
column 5, under the heading “ how qualified,** 
that the persons nominated were “ local 


result of the election ** is on the person 
upholding the election. 

Under said Act the notice of poll is 
required to be posted in at least two 
widely separated conspicuous places 
in each division of the municipality. 
In the present case no notice at all 
was posted in one of the divisions, a 
number of voters In that division did 
not vote, & reap, was declared elected 
by one vote HeW: it could not be 
said that the omlMsion to post the notio.e 
did not affect the result, & the election 
was declared invalid & resp. unseated. 
— n. V. Reid, 1192S] 3 D. L. H. 747 ; 
(19281 2 W. W. R. 436 ; 22 Sask. L. R. 
595.— CAN. 

PART VIL SECT. 6, SUB-SECT. 1.— 
E. (a). 

sn. Withdrawal of nomination — 
Declaration of intention — Not mad-e 
formally.] — A candidate cannot with- 
draw under the Ontario Election Act 
by making a declaration of his Intention 
to do 80 to a few persons. — lie South 
Bruce Provincial ELKf?nov, John- 
ston r. McCallum. [19281 1 D, L. R. 
104 ; 61 O. L. R. 392.— CAN, 

PART VII. SECT. 6, SUB-SECT. 1.— 
E. (b). 

1013 1, Delivery of — Time for — Paper 
returned for amendment — Power of 
returning officer to extend Where 

a nomination pimer when deUverod to 
the rettimlng officer is so Incomplete 
as not to constitute a valid nomination 
& it is subsequently amended. It Is 

received by the returning offleser 
when it is handed back to him in Its 
amended state, 3c if then the time 
limited by statute for tbe receipt of 
nominations has expired the nomina- 
tion is bad. It is not within the dis- 
cretion of a returning officer at an 
election under Village Act, 1927, o. 64, 
to receive a nomination paper after 
the time fixed by the statute nor has 
ho power to say that a nomination paper 
delivered to him after that time con- 
stitutes a good nominatiou. — R. v, 
Lount, [19281 3 D. L. R. 61 ; [1928] 


2 W.W. R. 15.-— CAN. 

to. Hejection of — Declaration of 
election by aadamation — Time for 
nomination expired, 1 — The rejection 
of nomination papers &; a declaration of 
election by acclamation may properly 
bo made by the returning officer after 
the time limited for the nomination of 
candidates, — R. v. Lount, [19281 3 
D. L, R. 61 ; [1928] 2 W. W. R. 15.— 
CAN. 

sp. Conclusiveness.] — If a nomina- 
tion paper filed with the deputy 
returning officer under Rural Munici- 
pality Act, 1929, is legal on Its face, it 
IB not his duty to go behind it & inquire 
into the qualifleationB of the candidate. 
— R. (Galloway) v. Eckel, [1931] 1 
W. W. R. 242 ; 2 D.* L. R. 689.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— 
P. (a). 

sq. Must be atricUy proved.] — R, 
(Glover) v. LrrTLB & Abmbtrono, 
^1^926^^^D. L. R. 1056 ; 69 O. L. R. 

PART VII. SECT. 5, SUB-SECT. 1.— 
O. (a). 

tr. Copy of collector's roll not fumisfted 
to reluming officer.] — Retd: an irregu- 
larity, for which the election might be 
avoided. — Re Charles v, Lewis & 
McMahon (1851), 2 O. L. Ch. 171.— 
CAN. 

Q i. Ballot papers not initialled — 

Result of electitm affected.] — Under 
Rui^ Municipaiil^ Act, K. S. 8. 1920, 
o. 89. as amended, a ballot cast at an 
election thereunder, which has not 
lieen marked on the back thereof with 
tbe initials of tbe deputy retumingr 
officer, must be r^eoted by Mm, & 
by tbe returning officer & by a Judge 
conducting a recount. Where, how- 
ever, the result of the rejection of 
ballots on the above ground was that 
a candidate was elected who would not 
have been elected bad It been possible 
to count the ballots not j^perty 
initlaUed, the ot, should declare the 
election Invcdid 8c the seat vacated. — 


Sluooett, [1928] 3 1). L. R. 
• W. R. 431 ; 22 Sask. 


R, Cl _ _ 

702 ; [1928] 2 W. 
L. R. 651.— CAN. 


o i. No right to vote — Except to 

give casting vote.] — Exp, Tuttle (1860), 
4AJ1.616.~0AN. 


st. Recount — Ballot not initialled by 
deputy returning officer must be counted — 
Although reguired to be rejected on count 
by returning officer.] — Re Rural 
Municipality Act, Re Carrot River, 
Rural Muntcepalitt, Minakbr v. 
Sanderson (Sask.), [1027] 1 VV. W. R. 
439.— CAN. 


PART VII. SECT. 6. SUB-SECT. 2.— A. 

k i. Failure to comply urith — 

Nomination.] — Held : Town Act, 1927, 
c. 55. s. 224, requires a candidate to 
do what had not been required of him 
before, it must be read strictly ; 8c 
whore two candidates* acceptanoeB of 
their nominations omitted ali but one 
of the statements included in said 
form the acceptances 8l nominations 
were invalid & their election must be 
set aside. — R. v. Phillips, [1928] 
2 W. W. R. 51.— CAN. 


PART Vll. SECT. 5. SUB-SEOT. 2.— 0. 

sw. Secrecy of baUoi — Necessiiy 
/or, 1— Where at an election of a mayor 
& aldermen the provisions of Con- 
solidated Municipal Act, 1922, enjoin- 
ing seoieoy of the ballot were generally 
ignored ; — Held : the non-oompiianoe 
with the provisions of the Act had 
effected the result of the eleotlon. Sc 
a new election ordered. — R. (Jacques) 
V. MrroaxLL (1924), 55 O. L. R. 286. — 
CAN. 


PART VIL SECT. 6, SUB-SECT. 8.— C. 

ix. Secrecy of ballot — Necessiiy 
/or.]— Where at an eleotlon of aider- 
men of a city the provisions of Con- 
solidated Municipal Act, 1922, requir- 
ing secrecy of the ballot were generally 
ignored : — UeU : the election was 
invalid. — R. (Jacques) v. MiTaHBLL 
(1924), 65 O. L. R. 286.— CAN. 



VoL XX.-Elections. Cases 1145a-1598a. 


government electors/’ & did not state the 
name of the parish for which they were 
qualified as local government electors, as 
required by Rural District Councillors 
Election Oivier, 1898, r. 4. The deputy 
returning officer rejected the nomination 
papers as being invalid, because the parish 
within the poor law union for which qu^ifica- 
tion was claimed was not stated. Upon an 
election petition: — Held: (1) the omission 
to state in the nomination paper the name of 
the parish for which the person nominated 
was qualified as a local government elector 
was a non-compliance with Rural District 
Councillors Election Order, 1898, r. 4 ; 
(2) that defect was not cured by Ballot Act, 
1872 (c. 33), s. 13, because that sect, only 
applied to a case where there had been a 
wrongful admission of a nomination paper, 
& did not apply to a case where a nonxination 
paper had been rejected ; (3) neither was the 
omission an inaccurate description ” of the 
person nominated within r, 33 of the 1898 


Order, but was a non-compliance with the 
requirements of r. 4 of tlnit Order, & there- 
fore was not cured by r. 33. — Baldwin v. 
Ellis, [1929] 1 K. B. 273 ; 98 L. J. K. B. 71 ; 
140 L. T. 278 ; 93 J. P. 86 ; 27 L. G. R. 72, 
D. C. 

1146a. Rejection— Whether Ballot Act, 1872 

(c. 33), s. 13, applies*] — ^Baldwin v, Ellis, 
No. Il45a, ante. 

1146b. Inaccurate description of nominee — 

What amounts to.] — ^Baldwin v. Ellis, 
No. 1145a, ante. 

1148. Before this case add “ See^ now. Parish 
Councillors Election Rules, 1931.” 

1154a. .] — R. V. St. Mary Newington 

(Governors) (1848), 0 Dow. & L. 162 ; Cripps 
Church Cas. 117 ; 2 Saund. & C. 303 ; 17 
L. J. Q. B. 220 ; 11 L. T. O. S. 205 ; 12 Jur. 
918. 

1163. After this case add : — 

Abolition of guardians.] — See Local Govern- 
ment Act, 1929 (c. 17), Part I. 


Part VIII. — Authorised Excuses and Exceptions. 

1191a. — Illness.]- -Tife Lixjyd Geoeoe (Right Hon. David), Application op (1932), 70 

Sol. Jo. 100. 


Part IX. — Petitions. 


1593. Add. Annotation : — As to (2) Consd. Cam 
bridge County Council Petn., Fordham v. 
Webber, [1926] 2 K. B. 740. 

1593a. Candidate ” — Necessity for declara- 

tion or nomination.] — ^An election for the 
office of county aldermen took place at a 


meeting of a county council, & voting papers 
were signed & personally delivered to resp., 
who was chairman of the county council & 
of the meeting, & were openly produced & 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 


PART IX. SECT. 1, SUB-SECT. 1. 

h i. .] — Held : It was not tlio 

duty of the ct. to pronounce upon the 
constitutional right of the executive 
to direct the issue of a new writ. — 
He Niprssixo Dominion Election, 
Klock e. Varin, 21 C. L. T. 258. — 
CAN. 

h ii. 7'o make preliminary order.] 

— North Huron Election, [1U261 
1 D. L. R. 590; 58 O. L. R. 197,— CAN. 

PART XX. SECT. 1, SUB-SECT. 2.— E. 

p i, — Held: Contro- 

verted Elections Act, R. S. S. 1920 
(o. s. 4 (c), had been complied with 
by a petition which alleged that resp. 
** was guilty of, by himself & his 
agents, corrupt practices within 
Saskatchewan Election Acl, R. S. S., 
1920 (c. 3h 8R, 247, 249. 251 & 262, 
& amendmoiiis thereto.*’ — Adams r, 
Huobt, 11925) 3 W. W. R. 640,— CAN. 

•y. Proof of identUy of pelitionera <£• 
execution of peliiifm .] — The Identity of 
petitioners & their execution of the 
I>etitiou should be proved by calling 
each pctlUonpr to prove his own 
identity & statu*^. — He Municipal Act, 
Heather v. Haddock, [1925] 2 

W. W. R. 464.— CAN. 


PART IX. SECT. 1, SUB-SECT. 4.— B. 

m i. From dismissal before trial 

of petition for irregularity, h— Held : the 
Supreme Ct. of Canada hod no juris- 
diotion to entertain such an app^. — 
Vauantes V . Bell, [1927] 3 D. L. R. 
790; [192718. 0. R. 341.— CAN. 


PART IX. SECT. 1, SUB-SECT. 4. — 

D. (a). 

sz. Tune for appli cation.] — Lamb v. 
M<‘Lkod (No. 2), 11931] 2 W. W. R. 
847 ; 26 S. L. R. 321.— CAN. 

PART IX. SECT. 1, SUB-SECT. 6.— B. 

sm. Who may appoint— Judge of 
Court of Appeal.] — Lamb r. McLeod 
(No. 4), [19321 1 W. W. R. 68G — CAN. 

sn. Haring session — Jurisdiction to 
ordei '.] — Lamb v. McLeod (No. 3), 
[1032] 1 W, W. R. 412.— CAN. 

sp. Jurisdiction of Court.] — \\Tieii 
acting in cases of provincial election 
petitions, the ct. Is not exercising Its 
ordinary civil or criminal iurisdiction. 
The Legislative Assembly Is the 
guardian of its o^vu prerogatives & 
privileges ; & the ct. has nothing to do 
with questions aflecting membersliip 
in the Assembly except in so far as it 
has been specially designated by law to 
act in such matters. Therefore, the 
ct., being unwilling to interfere without 
undoubted authority, will always 
approach questions conoeming its 
Jurisdiction over eleeftion contests 
with groat caution. In the present 
case : — Held : whatever doubt thei-e 
may be as to the ct.’s Jurisdiction bad 
been set at rest by the Legislative 
Assembly Itself w'hon In directing the 
amendment of the returning officer’s 
return it ordered that the amendment 
was to be made without prejudice to 
the rights of any person with respect 
to the said election imder Controverted 
Elections Act.” — L amb v. MoLeod 


(No. 1), [19321 1 W. W. ll. 2U6.- CAN. 

sq. .]— Lamb v. McLeod (No. f>)» 

[1932] 3 W. W. H. i06.— CAN. 

PART IX. SECT. 1. SUB-SECT. 6.— E. 

kl. Failure to establish — Effect.] 

— Buokmaster !». Knicklk, [19261 2 
D. L. R. 798 ; 58 N. S. R. 492.— CAN. 

PART IX. SECT. 2. SUB-SECT. 1. 

p i. United Provinces Muni- 

cipalities Act, 1916.1 — There is no right 
of appeal against the order of a comr. 
on an election petition presented to 
him under United Provinces Muni- 
cipalities Act, 1916. — Abdur Rahman, 
son of Ismail v. Abdur Rahman, 
SON OF Zahubi (1925), I. L. R. 47 AU. 
513.— IND 

sa. Jurisdiction of judge to fix time 
dt place of trial — Notwithstanding 
absence of rules. ]—He 8loc an M unicipal 
Election (1902), 9 B. C. R, 113.— CAN. 

«b. Whaler civil action lies .] — A 
suit will not lie in a civil ct. for a 
declaration that the result of a muni- 
cipal election has been wrongly 
declared & that pltf. Is the person 
entitled to be declared elected. — Abdur 
Rahman, son op Ismail v. Abdur 
Rahman, son of Zahuri (1925), 
1. L. R. 47 AU. 513.— IND. 

PART IX. SECT. 2, SUB-SECT. 2. 

8d. Joinder of parties.] — Consoli- 
dated Municipal Act. 1922, s. 172 
(1) (a), does not give power to Join a 



Cases 1598a— 1693. English and Empire Digest Supplement. 


writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
county alderman. Neither petitioner nor 
resp had before the election declared himself 
to be a candidate at the election of county 
aldermen. Kesp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at the election, presented a petition against 
the election of resp. ; — Held : petitioner 
was not right in alleging himself to have been 
a candidate at the election for county 
aldermen, as ho had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 


voter of petitioner's name & address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 50), s. 77, & he 
was not, under s. 88 of the Act, entitled to 
present a petition for the purpose of question- 
ing the election of resp. — CaMBRiDGB County 
Council Cask, Pobdham v. Wbbbbii, [1026]' 
2 K. B. 740 ; 94 L. J. K. B. 891 ; 89 J. P, 
181 : 41 T. L. R. 634 ; 69 Sol. Jo. 779, 
D. C. 

1626. Add. Citation: — eub. nom. Be Hereford 
Municipal Election Petition, JEx p, 
Garrold, 6 T. L. R. 411. 

1627a. .] — Plymouth Election Case 

(1929), 7 O’M. & H. 101. 


Part X.—Criminal Law, Penal Actions, and Injunctions. 

1693. Add. Annotation : — Consd. Thomas v. Bolton (1928), 139 L. T. 397, 


city corpn. as an ** other person,'* 
as a party to proceedings to avoid 
a municipal election. — It. (Jacoukb) 
V. ISriTOflELL <1024), 55 O. L, K. 286. — 

CAN. 


PART IX. SECT. 2, SUB-SECT. 3. 

sf. Ahsenre of — Effect .] — Davif.S r* 
MlLT.a, 1 W. W. R. 672 ; 42 

B. C. R. 506.- CAN. 


PART IX. SECT. 2, SUB-SECT. 8. 

s 1. ** As nearly as may he " 

county court scale .] — Ke McBride & 
Stewart, <19321 1 D. L. R. 624 ; O. R. 
176.— CAN. 

PART X. SECT. 2, SUB-SECT. 1. 

8g. Against candidate — For corrupt 
practice — Proof retired.] — Pc Sotmi 
Bruce Provincial Election, Joh.n- 


STON V. McCalluai, [19281 1 D. L. R. 
104 ; 61 O. L. R. 392.— CAN. 

sh. Against voter — Casting mare votes 
than lawful — Mens rea .] — The doctrine 
of mens rea appllea to the case wiiere 
a person is charged under Town Act^ 
1927 (Sask.), c. 24, s. 130, with having 
voted ottener than he was entitled to 
do at a nniniclpal election. — H. v. 
IIOTJS, [1928] 3 W. W. R. 80 ; 60 Can. 
Crim. Cus. 298.— CAN. 


tt 



Vol. XX. Cases 1— 17a. 


ELECTRIC LIGHTING AND POWER. 

Part I. — Powers of Board of Trade and Electricity 

Commissioners. 

1. Add. Annotations : — Apld. A.-G. v. London Healths. B., [1931] A. C. 494 ; B, v. Webster, 

& Home Counties Joint Electricity Authority, Ex p, Marshall (1931), 96 J. P. 220. 

[1929] 1 Oh. 613. Consd. B. v. Electricity sa. Amendment or revocation of special 

Comrs., Ex p. Yorkshire Electric Power Co. order.]— The power conferred by Electricity 

(1927), 91 J. P, 191 ; B. v. Minister of Health, (Supply) Act, 1919 (c. 100), s. 26, to amend 

Ex p. Yaffe, [1930] 2 K. B. 98. Refd, B. v. or revoke by special order any provisional 

Church Assembly Legislative Committee & order made under Electric Lighting Acts 

Church Assembly, Exp. Haynes Smith (1927), & confirmed by Parliament, does not include 

T* L. B* 08 ; Health Minister, Ex p. a power to amend or revoke a special order 

Davis, [1929] 1 K. B. 619 ; B. v. North by another special order. — R. v. Transport 

Worcestershire Assessment Committee, Ex p. Minister, Ex p, Leicestershire & War- 

Hadley, [1929] 2 K, B. .397 ; Shell Co. of Aus- wickshtrb Electric Power Co. (1028), 139 

tralia, Ltd. v. Federal Commissioner of Taxa- L, T. 660 : 92 J. P. 171 ; 44 T. L. B. 823 : 26 

tion (1930), 47 T. L. B. 116 ; Minister of L. G. B. 672, D. 0. 


Part M. — Powers, Duties, and Liabilities of Undertakers. 


5. Add. Annotations : — As (1) Folld* A.-G. v. 

County of I^ondon Electric Supply Co., [1026] 
Ch. 642. As to (2) Refd. A.-G. v. County of 
London Electiic Supply Co., [1926] Cb. 542. 
As to (3) Refd. A.-G. v. County of London 
Electric Supply Co., [1926] Oh. 642. Gener- 
ally, Consd. Damps Selsk Svendborg v, 
London, Midland & Scottish By. Co. (1929), 
20 By. & Can. Tr. Cas, 67. 

6a. Abstraction of water — “ Other source.’’] — 
The King George Beservoir, belonging to the 
Metropolitan Water Board, is a “ river, 
stream, canal, inland navigation or other 
source,” within Electricity (Supply) Act, 
1919 (c. 100), s. 15 (1).’ — ^Metropolitan 
Water Board v. Transport 31inister 
(1925), 90 J. P. 52; 42 T. L. B. 166; 24 
L. G. B. 289. 

6b. Statutory authority Incorporated by Electricity 
Commissioners — Power to promote bill for 
purposes of scheme — Extent of power,] — 

Defts. were a statutory body incorporated 
on July 29, 1925, by the Electricity Commrs. 
under Electricity (Supply) Act, 19i9 (c. 100), 
Ac a scheme made thereunder. This scheme 
strictly defined their district & gave them only 
some of the powers available under the 
Electricity (Supply) Acts ; but clause 10 
authorised them to promote “ any ” bill 
” for the purposes of this scheme ” ; — Held : 
defts., as a purely statutory body, were 
strictly bound by their scheme, & wore 
neither expressly nor impliedly authorised 


by their scheme or the Acts to expend their 
funds in promoting a Bill for the improve- 
ment of their scJiemo by enlarging their 
district, or by obtaining additiomil powers 
omitted from their scheme, though 
adumbrated in the Acts. — A.-G. v. London 
& Homje Counties Joint Electricity 
Authority, [1929] 1 Ch. 513 ; 98 L. J. Ch. 
162; 140 L. T. .578 ; 93 .1. P. 115; 45 
T. L. B. 235 ; 27 L. G. R. 337. 

10. Add. Annotation : — Refd. A.-G. v. County of 
London Electric Supply Oo., [1920] Cli. 542. 

11. Add. Annotation : — Refd. Earn worth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

After this case add : — 

.] — See, now, Electricity (Supply) Act, 

1926 (8. 61 ). c. 48. 

12. Add. Armoiaiion: — As to (1) Consd. Caer- 
philly U. D. C. V. Griffin (1927), 44 T. L. H. 
132. 

13. Add. Annotation : — Refd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. B. 10. 


Sect. 9.— EXECUTION OF WORKS. 

Sub-sect. 1. — In General. 

17a. Right of undertakers to support — Pylons.] 

— West Midlands Joint ELEcrRiciTY 
Authority v, Pitt, Minister op Transport 
V, Pitt, No. 30a, post. 


PART I. SECT. 2. 

sa. WhfJther wmUt jurisdiction of 
Public UtiliticB Hoard of Commissioners 
— Not St. John Pou^ Commissioners.] 
— Ex p. New Bronswiok Power Co. 
<N. B.), [19201 1 D. L. R. 483.— CAN. 

sb. Andover dt Perth Electric 

Light CotnmiasUxners.] — Ex p. Akdoter 
& Perth Elbotrio Light Comrs. 
(N, B.), [19261 1 D. L. R. 669.— CAN. 


PART II. SECT. 1. 

sc. Indian JSUctricity Act — Scope of 
Act.] — The Indian Electricity Act is 
not a complete code making the holrtois 
of llocnoeu issued theroundor free from 
the control of any other law or 
authority in respect of their operations, 
bidldlug, machinery & apparatus. — 
Madras Corpn. v. Madras Elbotrio 
Tramways, Ltd. (1030), I. L. It. 64 
Mad. 364.— IND. 


PART II. SECT. 9, SUB-SECT. 2. 

g Erection of poles .] — 

The Hydro-Klectrio Power Cominis- 
fiioii of Ontario has no right, either 
under Power Commission Act, 1916, 
H. or otherwise, without the consent 
of tlio municipal corpn. controlling 
a highway, to place poles & wiivs 
upon the highway, — HYDUo-ELrooTUic 
Power Commission of Ontario r. 
Grey County (1924), 55 O. L. R. 339. 
—CAN. 



English 
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25. Add. Annotaiiona — Ab to (1) Gonsd. St. 
Nicholas Aeons, London ik It, 0. 0., [1928] 
P. 102. Refd. St. Nicholas Aeons v, L. 0. 0., 
[1928] A. O. 469. 

30. Add. Annoiatioii : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 68. 

30a. Wires carried over land — Sanction of Minister 
of Transport — “ Terms, conditions & stipu- 
lations.*’] — (1) In the absence of consent by 
the landowner, it is for the Minister of 
Transport i>o consider whether a proposal 
to place electric lines across any land, under 
Electricity (Supply) Act, 1919 (c. 100), 
s. 22, should be sanctioned, if he decides 
to sanction the proposal, what “ terms, 
conditions stipulations ” should be attached 
to Ids sanction. Such “ terms, conditions & 
stipulations *’ do not mean or include 
pecuniary terms, conditions or stipulations. 
(2) The Minister has no power to assess 
compensation payable to the landowner for 
a wayleave taken under Electricity (Supply) 
Act, 1919 (c. 100), 8. 22 (1). The claim of 
the landowner for compensation is to be 
determined by ai» arbitrator under the pro- 
visions of tiie Electric Lighting Act, 1882 
(c. 56). & Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), but not 
under l^ands Clauses Consolidation Act, 
1845 (c. 18). The enactments with respect 
to the purchase taking of lands otherwise 
than by agreement in Lands Clauses Con- 
solidation Act, 1846 (c. 18), are expressly 
excepted from incorporation in Electric 
Tiighting Act, 1882 (c. 50), which is to be 
road with Electricity (Supply) Act, 1919 
((?. 100), as one Act, & therefore cannot be 
incori)orated in these Acts by implication. 

(3) A contiguous owner may have to give 
supi>ort to the laud in which the pylon is 
erected (Lord Han worth, M.R.). — We.st 
M1D1.ANDS Joint Electricity Authority 
V . ITrr, Minister op Transport r. I’liT, 

1 1932] 2 K. B. J ; 101 L. J. K. B. 401 ; 147 
L. T. J22 ; 90 J. P. 159 ; 48 T. L. it. 332 ; 
30 J.. Q. K. 219, C. A. 

33a, To “ person ” requiring supply — Who Is 

— Receiver.] — A colliery co., at the time of 
the appointment of a receiver in a debenture 
holders’ action, owed a smn of money to an 
electrical distribution co. for electricity 
supplied to them. The distribution co, 
threatened to cut off the supply of electricity 
from the colliery co. unless payment of the 
arrears was guaranteed by the receiver. 
The receiver commenced an action to restrain j 
the distribution co. from cutting off the I 


supply. By South Wales Electrical Power 
Distribution Company Act, 1900, s, 40, it is 
provided that : “ the co. shall ^ve a supply 
of energy to any person who requires a supply 
which may be ^ven by this Act other than a 
sujpply in bulk upon that person entering 
into a binding agreement to take the energy 
upon such terms as failing agreement shall 
be fixed by a single arbitrator appointed by 
the Board of Trade ** : — Held : the receiver 
was a “ person ” within the sect. & was 
therefore entitled to require a supply of 
electricity upon the terms set out In the 
sect. ; & the distribution co. must be re- 
strained from withholding or threatening to 
withhold from him a supply of electricity. — 
Granger v. South Wales Electrical 
Power Distribution Co., [1931] 1 Oh. 651 ; 
100 L. J. Oh. 191 ; 145 L. T. 93 ; 29 L. G. R. 209. 

38a. General strike — Refusal to employ 

naval ratings — Agreement with union workers 
to abandon supply of power.] — ^Pltfs., who 
carried on business in S., were entitl^, by 
statute & by contract, to receive from the 
S. borough council a supply of electrical 
power, but were deprived of this supply on 
certain days in May, 1926, when the general 
strike was in operation. In respect of this 
deprivation of supply pltfs. sued defts., who 
were the members of the Electricity Supply 
Committee of the S. borough council, to 
whom the council had lawfully delegated the 
management of the electricity supply, alleging 
that defts. had wrongfully & maliciously 
conspired & combined among thomsclves &; 
with the London DLstiict Committee of the 
Electrical Trades Union to procure & induce 
the borough council, its servants & agents, 
to discontinue the supply of electrical power 
to pltfs. The writ in the action was issued 
on Jan. 13, 1927. Defts. denied pltfs.’ 
allegations, & pleaded Public Authorities 
Protection Act, 1893 (c. 01). At the trial 
it was proved that at the end of Apr. 1926, 
when tiie general strike was thieatened, the 
Govt, made preparations for the maintenance 
of essential services & offered to provide naval 
ratings to take the place of workers who 
might go on strike. The Govt, also issued an 
Emergency Order relieving the S. borough 
council fi’om its obligation to supply the whole 
of the previous requirements of consumers of 
power by 60 per cent. Defts. did not accept 
the Govt.’s offer of naval ratings to work the 
electricity plant, considering it unwise to do 
80 in view of the likelihood of disorder in 
the borough ; but they discussed the position 
with the Trades Union Council & eventually 
resolved that if the union workers would con- 


PART II. SECT. 9, SUB-SECT. 6. 

ftd. Removal of poles l)y couviy council 
— LuibilUy for cost. ] — ^Wbere an eloctrio- 
power Board in pursnanco of the pro- 
viHions of the Electric -power Boards 
Act, 192.0. haa erected electric -light 
poles on a road which is subject to the 
lioiitrol He management of a county 
comicil, & Hubscquontly the county 
omincil eileuts iiiiprovemonts on such 
road, thereby ntxieRsltatinie the remoTul 
of the poles to new poHitlous on the 
road, the ciiunty council is liable for 
the coat of such removal. — Waitemata 
O oT-NTy CouNcii. V , Waitemata 
Klectuic-Poweu Roauu, 11932J N. Z. 
h. H, 9I.--N.Z. 

Sec, also, case in Scot. 1 3, sub-sect. 2, j 
post. 


PART 11. SECT. 11, SUB-SECT. 2. 

1 1. Failure by default of 

undertalcer .} — In an action for damages 
for failure to supply electric power 
under a contract made in Nov. 191-2 
between the parties, it was admitted 
that defts. had oeyeloped enough 
power in Jan. 1921. when the shortage 
occurred, to have supplied all require- 
ments of pltfs., & that they did not 
give them the power owing to the 
requirements of other customers:-— 
field: defts. could not set up the 
requirements of other customers as 
modifying what on the face of the 
contract with pltfs. made com- 
pliance with pltfs.* demands an 
absolute undertaking. — Houlinoicb 
Consolidated Gold Mines, Ltd. v. 
Northern Canada Power Co., Ltd., 
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[1923] 4 D. L. H. 1205 ; 54 O. L. R. 
dOS.-— CAN. 


I il. Whether agreement 

terminable ^ notice .] — Coniaoas Re- 
duction Co., Ltd. V . Ontario Hydro 
Electric Power Oommthrion, [1931] 
4 I). L. R. 391 ; ajGfd, [1932] 2 D. L, K. 
811.— CAN. 


1 ill. Under agreement with 

municipalUu — ConeU^icHon of agree" 
menf.l-- M aple lUDOE Corpn. e. 
Western Power Co. op Canada, 
0926] 2 U, L. R. 625 ; ST B. C. R, 
252.— CAN. 


m J, While arrears of charges 

unpaid — lAdbUity for injury in dark- 
ness .] — Humphries v. Pictou County 
Power Board, [1931] 3 U. L, R. 671 ; 
3 M. P. R. 25.— CAN. 
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turne the supply of light they would abandon 
the supply of power. The result of this was 
that the supply of power to pltfs., as to all 
, other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found t^t defts. in mak- 
ing the agreement whereby power was not 
sujpplied to pltfs. were not acting in good 
faith & in the honest belief that they were 
canning out their statutory duties, & that 
they were actuated by an indirect motive to 
injure pltfs. A; to further the interests of 
those taking part in the strike. Upon these 
findings judgment was entered for pltfs. 
Defts. appealed 2 — Held : there lyas no 
evidence to support the jury’s findings. — 
ScAMMBLL G. A; Nephew, Ltd. v. Hurley, 
[1929] 1 K. B. 419 ; 98 L. J. K. B. 98 ; 140 
L. T. 236 ; 93 J, P. 99 ; 27 L. G. R. 63, C. A. 
Annotation Refd. R. v. Minister of Health, Ex p, Yafle, 
[1930] 2 K. B. 98. 

39a. Injunction to restrain supply by another 

person.]— -Pltfs., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), s. 23, to restrain deft, from 
supplying electricity to certain consumers in 
the area : — Held : as the supply of electrical 
energy was not deft.’s primary business, the 
action failed. — Caerphilly Urban District 
Council v, GiiimN, [1928] Ch. 171 ; 97 
L. J. Ch. 139 ; 138 L. T. 616 ; 92 J. P. 6 ; 44 
T. L. R. 132; 26 L. G. R. 38. 

39b. Negligence in supply — Whether action lies.] — 
Electricity undertakers who aJtcu'ed the 
pressure on their mains A supplied a trans- 
former to their consumer, a hairdresser, are 
not liable for damage to the consumer’s 
appliaiiee.s or for loss of earnings. The con- 
sumer’s remedy is to proceed for the statutory 
penalty in case of default. — Stevens v. 
Aldershot Gas, Water A District Light- 
ing Co. (now Mid-Southern District 
Utility Co.) (1932), 74 L. Jo. 95. 

42a. Supply to premises partly outside area — 

Point of supply within area.] — Defts. were 
authorised by the County of London 
(Northern Extensions) Electric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 56) A 1888 (c. 12), to supply 
electricity within an area adjoining the 
relators’ area of supply. Sect. 6 of the Order 
rohibited the supply of energy by defts. 
eyond their area of supply, A Electric 
Lighting Act, 1909 (c. 34), s. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. Defts. entered 
into a contract to supply a firm having a 
small part of its premises within defts.’ area 
of supply A the remainder of the premises in 
the rdators’ area of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, A the consumers’ teruiinals, that is, 
the point where the electricity was passed from 
defts.’ service lines to the lines on the firm’s 

PART II. sect. 11. SUB-SECT. 6.— A. 

p I. At fixed rate for definite 

period — Whetlter imlid.] — -In tho abacnco 
of an express or necessarily Implied 
grant of power to pltf. town to oontract 
to supply electno eneriry from Its 
muniolpai plant for a definite period at 
a fixed rate, field tfiat euofi a oontract 
was tdfra vires» since it wiped out during 
Its currency the statutory power of the 


premises oivned A controlled by them, were 
also on that part of the premises. The use 
of electricity on this part of the premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy te the firm outside their area : — Held : 
the point of supply was the consumers’ 
terminals, A as the firm’s terminals were 
within defts.’ area, defts. had not committed 
any breach of the prohibitions in their Order 
A the Act of 1909. — A.-G. v. County op 
London Electric Supply Co., [1926] Ch. 
542 ; 95 L. J. Ch. 357 ; 135 L. T. 601 ; 42 
T. L. R. 328 ; 70 Sol. Jo. 486. 

47. Add, Annotation: — Aa to (1) Refd. Crediton 
Gas Co. V. Crediton U. C., [1928] Ch. 447. 

62. For the paragraph in the original volume 
substitute the following paragraph : — 

Not incompatible with performance of 

statutory duties.] — ^By a Provisional Order 
of 1898 the B. Coimcil were constituted 
electricity undertakers in B. with power to 
charge up to a ceiiain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 31, 1901, approved by 
the Board of Trade, the B. Council trans- 
feiTed the undertaking to defts. with a 
provision for retransfer if defts. made default 
m their obligations as undertakers. By a 
supplemental deed of same date, made 
without the approval of the Board of Trade, 
defts. agreed with the B. Council not to 
charge h^hor prices than those charged in 
the adjoining borough of S, In 1911 the 
B. district A tho contractual rights of the 
B. Council were transferred to pltfs., the 
S. Corpn., but defts. still remained electricity 
undertakers in B. Defts. having recently 
begun to charge higher prices than pltfs., 
pltfs. brought an action to restrain their 
breach of agreement. Defts. contended that 
their agreement was ultra vires both under 
Electric Lighting Act, 1882 (c. 56), s. 11, 
which prevented them from divesting them- 
selves of their statutory powers without the 
consent of the Board of Trade, A also under 
the general law applicable to statutory under- 
takings : — Held : the agreement was a 

business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. A was not incompatible with the 
erformance by them of their statutory 
uties, A was not therefore ultra vires, — 
Southport Corpn. v, Birkdale District 
Electric Supply Co., [1926] Ch. 794 ; 94 
L. J. Ch. 371 ; 133 L. T. 354 ; 89 J. P. 149 ; 
69 Sol. Jo. 623 ; 23 L. G. R. 490, C. A. ; affd. 
sub nom, Birkdale District Electric Supply 
Co, V. Southport Corpn., [1926] A, C, 355; 95 
L. J. Ch. 587 ; 134 L. T. 673 ; 90 J. P. 77 ; 
42 T. L. R. 303 ; 24 L. G. R, 167, H. L. 

AnnotaHon: — Rafd. Brown v. Dagenham Urban District 
CouncU, [1929] 1 K. B. 737. 


taker — No power to surcharge for delay 
in pa 2 /ment .] — A municipal oorpn., 
though it may allow discounte for 
pflompt payment for supplies of gas or 
eleotrioity, cannot surcharge for delay 
In payment unless It Is given statu- 
tory authority so to do, & no such 
authority at present exists. — N elson 
City Corpn. v. Bubbripgb, [1930] 
N. Z. L. R. 209.— N.Z. 


town to fix from time to time such rates 
as It may doom necessary in the pi^oper 
management of the utility, of which 
the council are in a sense tnistees 
for tho public. — Broadview Town 
V , Saskatchewan Co-operative 
Creameries, Ltd., [1928] 1 D. L. R. 
1119; [192811 W.W.R. 324; 22 Saak. 
L. R. 366.— CAN. 
so. Powers of municipatUy as 
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63a. Overhead wires — ^What statutes applic- 
able.] — West Midiands Joint Elbcttricity 
Authority v. Pitt, Minister of Transport 
v» Pitt, No, 30a, ante, 

64. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn. (1927), 188 L, T, 465. 

65a. Liability for — Under Electric Lighting (Clauses) 
Act, 1899 (c. 19).] — Pltf., who was a farmer, 
was the occupier of property in the neigh- 
bourhood of an electricity power station 
which had been ei^ected by deft, corpn. under 
Parliamentary powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by the pltf. In an action for a 
nuisance: — Held: (1) above Act did not 
expressly make defts. liable for a nuisance, 
but (2) as defts. had not proved the nuisance 
to be the inevitable result of the exercise of 
their statutory powera pltf. was entitled to an 
injunction & damages. — ^IVIanchester Corpn. 
V. Parnworih, [1 930] A. C. 1 71 ; 99 L. J. K. B. 
83 ; 46 T. L. E. 85 ; 73 Sol. Jo. 818 ; 94 J. P. 
62 ; sitb nom. Parnwobth v. Manchester 
Corpn., 142 L. T. 145 ; 27 L. G. R. 709. H. L. 

67. Add. Annotations : — Refd. Parnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 533 ; Price 
V. Hilditch, [1930] 1 Ch. 500 ; West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

70a. Fumes — Injunction.] — Manchester Corpn. 
V. Parnworth, No. 66a, ante. 

72. Add Annotations : — Consd. Noble v. HaiTison 


[1926] 2 K. B, 332. Dlstd. St. Anne’s WeU 
Brewery Co. v. Roberts (1928), 140 L. T. 1 ; 
Bartlett v. Tottenham, [1932] 1 Ch. 114 ; 
Pardon v. Harcourt-Bivington (1932), , 48 
T. L. R. 216 ; Wakins v. Leighton (1932), 76 
Sol. Jo. 232. Apld. A.-G. v. Oorke (1932), 
48 T. L. R. 660. Refd. Ilford U. C. t?. Beal, 
[1925] 1 K. B. 671 ; Booth v. Thomas (1926), 
96 L. J. Ch. 160 ; Smith v. G. W. Ry. (1926), 
135 L. T. 112 ; GlanviUe v. Sutton (1927), 
44 T. L. B. 98 ; G. W. Ry. v. S.S. Mostyn, 
[1928] A. C. 67 ; Pontardawe, R. D. C. v. 
Moore-Gwyn, [1929] 1 Ch. 666. 

73. Add. Annotation : — Refd. Manchester Corpn. 
V. Parnworth (1929), 40 T. L. B. 85. 

76. Add. Annotation : — ^Apld. Parnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

88a. Basis of assessment — Deduction of sinking 
fund payments.] — Where an electricity under- 
taking is required by the statutes under which 
it carries on its undertaking to set aside out 
of ite revenue certain sinking fund payments, 
to provide for the ultimate transfer of the 
undertaking to a Joint Electricity Authority, 
those sinking fund payments are proper 
deductions from the profits of the imder- 
taking in arriving at the rateable value, since 
no hypothetical tenant would pay a higher 
rent to collect money from which he could 
derive no benefit. — St. James & Pall Mall 
Electric Light Co., Ltd. v. Westminster 
(City) Assessment Committee (1932), 101 
L. J. K. B. 694 ; J47 L. T. 396 ; 96 J. P. 296 ; 
48 T. L. B. 633 ; 30 L. G. B. 342. 


PART II. sect. 11, SUB-SECT. 5.— B. 

sk. TVhethar entitled to lien — Under 
Pvhlic UiUities Jet. JR. S. O.. 1914 
(c. 204), 8. 27.] — Welland City v. 
Eijectric Steel & Metals Co., Ltd., 
11927] 2 D. L. R. 168; 60 O. L. R. 
127.~ CAN. 

si. Supply to tenants — 

Tenants evicted.) — Held : the only right 
of the undertakers was to recover 
damages for the refusal of tho con- 
snmerH to carry out their contract . — Re 
McKiTTRKnc Properties, Ltd., [1927] 
2 D. L. R. 93 ; 60 O. L. R. 132.~~CAN. 

PART 11. SECT. 13, SUB-SECT. 2. 

st. Falling wires — Comjtensaiion .] — 
Dfiiiiage to land op stock from falling 
wires, arising apart from luiauthorlsed 
or negligent acta on the part of a power 
hoard for which claimants would have 
a remedy by action at law ; — Held : 
improbable & too speculative t<o form 
a subject of compensation. — Wood v. 
Taranaki Eleotric-Poweb Board, 
ri927J N. Z. L. R. 392.— N.Z. 

PART 11. SECT. 13, SUB-SECT. 3. 

o i. Injury to licensee with 

notice of danger.] — An action for 
damages for iici’soiial injuries sustained 
by pltf. as the result of Ids fishing-rod 
coming Into contact with an electrical 
transmission wire which deft. co. main- 
tained under an easement therefor 
granted by tho owner of tho laud over 
which the wire was canlod. The land 
was In tho possession of a tenant & the 
pltf. had, apparently, the Implied 
assent of the tenant to go on tho land. 
The jury found deft, negligent in main- 
taining tho wire too near tho ground, 
but also found that pltf. had been 
contributnrily negligent, apportioned 
the damages. The judge dismissed 
the iKitioii, on tho ground that the 
cauH(* of action as set up in t,he plead- 
ings was contim‘d to alliiged breaches 
of the rognlalJons for such wires under 
Klectrical ICuergs^ Inspection Act, 
R. &. B. C., 1924 (c. 77) .—Held: the 
appeal should be dismissed, on the 
ground that pltf. was aware of the 


danger but took no caro to avoid it, & 
deft, owed no duty to him to have its 
wire strung higher. — Sale v. East 
Kootenay Pow'kr Co., Ltd. (No. 2), 
[19313 3 W. W. R. 117; 4 D. L. R. 221 ; 
44 B. C. 11. 141 ; ajGTd.. [1931] 1 D. L. 11. 
593 ; S. C. R. 712.— CAN, 

o ii. On standard.) — ^Pltf., 

a boy of ton ycara, claimed damages 
for personal injuries occasioned by the 
negligence of dofta. His injuries were 
sustained by coming In contact with 
wires carrying an electric curnnit at 
the top of a standard & of falling from 
t he standard ; — Held : defts. not 
liable. — Kenny v. EuccTRiriTY Supply 
Board, [1932] I. R. 73.— IR. 

o iii, Power line in tree — Short 

circuit during storm.) — Crepin r. 
OiTAWA Electric Co., [1931] 1 

D. L. U. 792 ; affd.. [1931] S. 0. R. 
407 ; 3 D. L. R. 113.— CAN. 

78 i. lAmitation of — Statutory 

authority.) — Tho principle of Hylands 
V. Fletcdicr. No. 72, does not apply to 
persons properly exorcising their 
statutory powers. — Hancock v. Mid- 
LANif Junction MuNiciPALrrY CJobpn. 
(1926), 28 W. A. L. R. 91.— AUS. 

PART II. SECT. 16. 

80 . Assessment of franchise — Va- 
lidity.) — Applt. had a special franchise 
for supply of eJeotrio fight & power 
to rosp. town. It had only a distribu- 
tion system within tho town, its 
generating plant being elsewhere. The 
town assessed tho polo fine & distribu- 
tion system at $3,000 & the franchise 
at $7,000. Applt. contended that, as 
It had no property in tho town except 
that assessed at $3,000 as aforesaid, 
the $7,000 assessment on the franchise 
was Illegal; — Held: tho assessment 
did not yiolatci sect. 413 (0) of Town 
Act, 8ask, 1927. Asse-ssment must be 
made of the land &, " In addition,*' of 
the special franchise according to the 
method of determination laid down. 
Any argument that might otherwise 
be based on “ double assessment ** was 
met by tho express statutoiy pro- 
vision. — Canadian Utiutiics, Ltd. v, 
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Stkasboubu Town, [1931] S. C. R. 
72 ; 2 D. L. It. 43.— CAN. 

PART II. SECT. 25. 

•a. Property in apparatus on 
remises — Transformers, switches d: 
albs.) — Held: the words “dynamos, 
poles & wires** in 3 Edw. 7, 1903, 
c. 45, B. 20, refer to tho equipment 
necessary to rtmdor electricity avail- 
able for the ratepayers generally, as 
contrasted with oqtilpment necessary 
to supply any individual ratepayer. 
The expression “ all other machinery ** 
construed cjusdem generis with tho 
words “ dynamos, poles & wires *’ 
does not include transformers, switches 
or electric bulbs in private houses or 
factories, & which would only benefit 
the individual ratopayem & not tho 
general body of the ratepayers. — Ear p. 
Lewis. [1923] 1 D, L. R. 140; 50 
N. B. R. 446.— €AN. 

PART II. SECT. 27. 

sb. Whett^er compulsory — Agreement 
with provision for arbitration con- 
firmed by statute.) — An agreement 
between a municipality & a oo. for 
the supply of electric light & other 
services to tho citizens of the muni- 
cipality contained a clause for tho 
adjustment of rates in future between 
the parties with provision for arbn., 
& an Act was passed in 1906 
confirming it &: declaring it binding 
upon tho parties : — Held : the effect 
of the Act was not to turn the clause 
in the agreement into a statutory 
obligation to go to arbn, but the 
Act only made valid & binding wbat 
without it might have been aninvalid 
agreement. — Red Deer (City) v. 
Western General Electric Co., 
U924] 2 D. L. R. 317 ; 1 W W. R. 
1092 ; 20 Alta. L. R. 372.— CAN 

sd. Authority of counsel to refer 
dispute to arbitration — Validity of con- 
sequent award — Power Commitision Act. 
H. 8. O., 1914 (c. 39), s. 16.]— Beach v. 
Hydro Elbotrio Power Comxhssion 
OP Ontario, [1927] 1 D. L. R. 277 ; 
[19271 S. 0. R. 251.— CAN, 
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108a. What amoimtti to employment by 

** authorised undertaking ” — Employment 
when claim arises.] — The claimant N. had 
been employed as an electrical engineer by a 
CO. supplying electricity at P. The co. 
entered Into an a^eement with an authorised 
undertaking at N, to take electricity in bulk 
from that undertaking, So ceased itself to 
supply electricity from the date of the agree- 
ment. The co. then dismissed the claimant, 
having no further need for his services. He 
claimed to be entitled to compensation under 
Electricity (Supply) Act, 1019 (c. 100), s. 16, 
on the ground that he had siiffered loss of 
employment in consequence of an agreement 
between authorised undertakers within that 
sect. ; So he based the amount of his claim 
on the fact that he had been in receipt of 
an annual salary. The referee held, subject 
to the opinion of the ct. on a special case, that 
the claim of the claimant was correct, So that 
, the amount of compensation to which he was 
entitled was £1,160 : — Held : on argument 
of the special case, (1) although at the time 
when the agreement was made between the 
P. co. & the N. undertaking the co. was not 
an authorised undertaker, it had since 
become an authorised undertaker So was one 
at the time when this claim arose. So it was 
therefore covered by the reference in sect. 16 
to authorised undertakers ; & (2) on the 

facts, the claimant was employed at a weekly 
So not an annual salary, So the compensation 
due to him must be calculated accordingly. — 
Naylor v Peacehavkn Electric Light So 
Power Co., Ltd. (1931), 47 T. li. R. 535. 

103b. Employment at “ annual salary — 

What amounts to,] —Naylor v. Pjjaokhaven 
Electric Light So I’ovvEJi Co., Ltd., No. 
103a, ante, 

103c. Meaning of “ scheme.’’] — Electricity 

(Supijly) Act, 1919 (c. 100), s: 16, provided 
that “if . . . within five yeai*s from the 
date when under this Act ... a scheme for 
the knprovonient of the supply of electricity 
in any distiict has come into operation,*' 
any servant wlio lias been regularly employed 
in any authorised midcrtaking proves tliat in 
consequence of the scheme he has sul¥ei-ed 
loss of employment or diminution of w^ages 
lie shall be entitled t/O coinijensation. The 
Electricity Gomi's., in order to provide for 
the miprovement of the existing organisa- 
tion for the supjily of electricity in a district, 
made an Order under sect. 7 of the Act of 
1919, constituting an electricity district So 
estabhshing an Electricity Advisory Board for 
that district. The Order, which provided 
that the Scheme set out in the Sclicd. to 
iiie Order should operate So liavc effect, came 
into operation on June 4, 1924, having been 
jireviously confirmed b)^ the Board of Trade 
So aiiproved by resolutions passed by both 
Houses of Parliament. Under the Scheme 
set out in the Sched. the Advisory Board 
could only make recommendations to the 
constituent bodies composing it &; to the 
Electricity Comi*s. Para. 11 of the Scheme 
provided os follows ; “ (1) The main outlines 
of the Technical Scheme for the improvement 
of the supply of electricity hi the district, to 
which the general approval of the Comrs. is 
hereby given, are set forth in the Second 
Annex hereto, w^hich Annex shall be deemed 
to foim part of this Scheme So shall have effect 
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accoi'dingly. (2) The Board shall take all 
stops within their power to secure the carrying 
into effect of the Technical Scheme, whicli 
may be modified or varied with the aiiproval 
of the Comrs.” The main outlines of the 
Technical Scheme in the Second Annex pro- 
vided that certain generating stations, includ- 
ing a new one belonging to the Leicester 
Oorpn., should be utilised under the Scheme 
& extended as might hereafter be deteimined, 
So that certain generating stations, including 
two belonging to the Leicester Corpn., should 
be utilised until the load could be transferred 
to the new stations. Those two stations were 
closed down in Aug. So Sept. 1930, So a number 
of workmen employed therein in consequence 
lost their employment or suffered a diminu- 
tion of wages, So on Nov. 5, 1930, they claimed 
coinpenstfition from the Leicester Corim, under 
Electricity ^Supply) Act. 1919 (c. 100), s. 16. 
It was conttmded on their behalf that tbo 
W'ord “ scheme ” in that section referred not 
to the Scheme in the Sched. to the Order, 
under which the Advisory Board was 
established, but to tlie Technical Scheme set 
out in the Annex, which provided for the 
closing of the two generating stations So 
under which tliey were closed : — Held : the 
W'ord “ scheme ” in sect. 16 meant the 
Scheme for tJje improvement of the existing 
organisation for the supply of electricity 
in any district which the Electricity Comrs. 
had tc) ai) prove or formulate under sect. 5 
of tJie Act of 1919, So the Order giving effect 
to which in tlie present case came into opera- 
tion under sect. 7 of Uiat Act, as soon as it 
was condrmed by the Board of Trade &; 
approved by resolutions of both Houses of 
J’arliamont, the last of' which in the present 
case was June d, 1921, Si consequently the 
idainis for coinx)€*nsation w’ere out of time. 
h\irther, even if the wuu’d “ scheme ” in 
sect. 16 meant Tecdudeal Scheme, inasmuch 
as para. 11 of th(^ Sched. provided that 
ilio Second Annex, in which the main out- 
lines of the Technical Sclieme were set out, 
should be deemed t<.> form part of the Scheme 
So should have effect accordingly, therefore 
it came into operation on tlie same date 
as the Scheme. — B e'Fts v. Leicester Corpn., 
[1932] 1 K. B. 579 ; 101 L. J. K. B. 263 ; 146 
L. T. 466 ; 96 J, P. 114 ; 48 T. L. K. 223 ; 76 
Sol. .To. 129 ; 30 L. G. K. 163. 

106a. Time for ascertaining value of property.] — 

Under an Electric Lighting Conlirmation 
Order Act, it was directed that a co. should 
sell, So a local authority might. So should 
purchase that part of the undertaking So 
business of the co., which was situate in the 
ai*ea of the local authority. After a notice 
to treat had been given the co. incurred a 
considerable amount of further capital 
expenditure in respect of the undertaking. 
The purchase-price having been left to 
arbitration So the arbitrators referring it to 
an umpire, the umpire in fixing the purchase 
price considered that the adjustment of the 
rights of the parties in respect of such capital 
expenditure, did not come within the award, 
& fixed the price without considering it. 
On an action brought by the co. for specific 
performance, it was submitted by the local 
authority that the co. could not show a good 
title to certain property comprised in the 
purchase. At the time of the hearing of the 
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action tlie loCal authority were endeavouring 
to obtain leave to borrow the purchase 
money on the security of their rates ; — 
Held : the High Ct. in this action was the 
proper party to adjust the rights of the 
parties as to the additional capital expendi- 
ture, that an inquiry must be directed on 
the matter of the additional expenditure, the 
local authority being entitled to the under- 
taking of the co", as it was at the date of 
purchase subject to necessary fluctuations 
before completion, & that it could not have 
thrust on it an unduly enlarged undertaking. 
— Metropolitan Electric Supply Co., 
Ltd. V. Marylebonb Corpn. (1903), 67 J. P. 
382; IL. G. R. 673. 

Annotation : — Apld. Oxford Corpn. v, Oxford Electric Co. 

Ltd. (1930), iU L. T. 677. 

106b. .] — By the Oxford Electric Lighting 

Order, 1890, which was a provisional order 
granted by the Board of Trade under the 
Electric Lighting Acts, 1882 (c. 56), & 1888 
(c. 12), power was given to the predecessors 
of applt. electric co. to supply electricity in 
O. In 1892 applt. co. became the successors 
of the undertakers named in the order of 
1890. Under sect. 63 of the order the local 
authority, resp. corpn., could within forty- 
two years give notice requiring the under- 
takers to sell, subject to all subsisting rights 
& contracts, at a price to be asceiiained 
by either of two methods, the one selected 
in this case being by capitalising the net 
profits of the undertaking at 6 per cent, per 
annum upon the capital of the co. shown by 
the books of the co. to have been properly 
expended on the undertaking at the date of 
the notice requiring the undertakers to sell. 
Sect. 4 provided that if the undertaking was 
purchased in accordance with the provisions 
of the order the local authority should from 
the date of such purchase be the undertakers. 
By sect. 8, the undertakers were required to 
keep accounts of the capital employed for 
the purpose of the business distinct from any 
other accounts. In accordance with sect. 63 
notice was given by the corporation on ^ 
Dec. 3, 1928, to the co. to sell. An action | 
was brought by the corpn. to determine what | 
was the proper method for ascertaining the 
purchase price to be paid by the corpn., 
& what was the date as from which the sale 
was effected & the corpn. became entitled 


to take the profits of the going concern. The 
corpn. claimed that the price should be 
arrived at by capitalising upon a basis which 
the order did not fix, a sum of 6 per cent, 
upon the capital of the co. shown by their 
books to have been properly expended upon 
the undertaking, upon the footing that that 
sum represented the annual net profits of the 
co.’s undertaking, & that they were entitled 
to the profits as from the date notice was 
given, namely, Dec. 3, 1928. The co. 
asserted that the price ought to be fixed by 
capitalising the annual net profits of their 
undertaking upon a 5 per cent, basis, in 
other words, to first ascertain what the 
annual net profits were & then the capital 
sum which, if invested at 6 per cent., would 
produce those profits, & that they were 
entitled to retain the profits down to the 
date when the purchase money had been 
ascertained, & the obligation of the corpn. 
to pay it had arisen. The judge accepted 
the view of the corpn. on both points, holding 
that the date from which the purchase was 
to take effect was not dependent on the fixing 
thereof by the Electricity Commissioners 
under Electric Lighting Act, 1888 (c. 12), 
s. 2, but was to be ascertained by reference 
to the provisional Order of 1890 alone : — 
Held : there would be difficult calculations 
necessitated by the co.'s method of arriving 
at the purchase price, k sect. 8 might be used 
as indicating that the method suggested by 
the corpn. was right & would simplify the 
calculation. Where there was no special 
indication of the date when property was to 
change hands the date of the transfer would 
be that of taking possession after a good 
title was shown, but here there were certain 
indications. The co. relied on sect. 4 of the 
order as showing that the date must be when 
the local authority acquired their rights 
& responsibilities upon payment of the 
purchase-money, but sect. 4 dealt with a 
different matter to sect. 63, & did not eluci- 
date the interpretation of sect. 63, sub- 
clause 1, the clause elected as the basis for 
arriving at the price. The words “ at the 
date of such notice in that sect, showed 
that to be the crucial date. — Oxford Corpn. 
i\ Oxford Electric Co., Dtd. (1930), 143 
L. T. 577; 94 J. P. 229; 29 L. G. R. 1, 
C. A. 


Part IV. — Special Legislation — Power Acts. 


111. Add. Annoiaiion: — Consd. Southport Corpn. 
^^irkdale District Electric Supply Co., [1925] 

111a. Act authorising application by another party 
for power to supply energy within area of 


supply — Consent of undertakers unnecessary.] 

— Li. V . Electricity Comes., Exp. Yorkshire 
Electric Power Co. (1927), 138 L. T. 230 ; 
91 J. P. 191 ; 44T.L.R. 26; 25L.G.R.524, 

D. C. 


PART IV. 

sf. Pouvr Commission Act, It. 8. 0., 


1927 — Svbmisswn of question to ekclors 
— W}u> arc ** electors of the munici^ 
palifi/.'’]— E ldridge V . Southampton, 


[1929] 3 D. L. 11. 629 ; 63 0. L. R, 
G46.— CAN. 



VoL ZSu Cases 80—853. 


EQUITY. 

Part II. — Equitable Maxims. 


80. Add, Annotation: — Refd. Tallack v, Tallack 
& Broekema, [1927] P. 211. 

44. Add, Annotationa : — Refd. Wright v. Morganj 
[1920] A. C. 788 ; A.-G. v. Goddard (1929), 
98 L. J, K, B, 743 ; Harrods, Ltd. v. Lemon, 
[1931] 2 K. B. 167. 

59. Add, Annotation : — Refd. Charles v, Cardiff 
Collieries (1928), 44 T. L. B. 448. 

76. Add, Citation 132 L. T. 21. 

86. Add, Annotation: — An to (1) Apld. Berry v. 
Berry, [1929] 2 K. B. 316. 

101. Add, Annotation: — Refd. Liggett (Liverpool) 
V, Barclays Bank, [1928] 1 K. B. 48. 

108. Add, Annotation : — Refd. Soviet Republics 
Union v, Belaiew (1925), 42 T. L. R. 21. 

133. Add. Annotaiioyis : — Generally, Refd. Maine 
& New Brunswick Electrical Power Co., 
Ltd. V, Hart, [1929] A. C. 631 ; Simpson v, 
Maurice’s Exors. (1929), 45 T. L. R. 581. 

140a. S. P. Rich v , Sydenham (1671), 1 Cas. in 
Ch. 203 ; 3 Rep. Ch. 74 ; 21 E. R. 733. 

159. Add, Annotations: — As to (1) Consd. i?e 
Wait. [1927] 1 Ch. 606. Refd. Cotton v. Jlcyl, 
[1930] 1 Ch. 510. As to (2) Consd. Be Wait, 
[1927] 1 Ch. 600. 

173. Add. Annotations: — Refd. Re Wait, [1927] 
1 Ch. tiOO; Bitchara v. Miller (1931), 100 
I.. .T. P. 0. 177. 

177. Add. Annotation : — Consd. Re Blackwell, 
BlackweU v, Blackwell, [1929] A. C. 318. 

186. Add, Annotation : — Refd. Re Blackwell, Black- 
well V, Blackwell, [1929] A. C. 318. 


198a. Purchase pendente llte.] — A 

purchase pendente lite, though without actual 
notice, & for a valuable consideration, shall 
be set aside. — Sorrell v. Carpenter (1728), 
2 P. Wms. 482 ; 24 E, R. 826, L. C. 

Annotatiems : — Consd. Bellamy v, Sabine (1857), 1 De G. 
& J. 560 ; Wlgram v, Buckley, [1894] 3 Ch. 483. Refd. 
Mot^lfe V. Pnlvertoft (1813), 2 Vos. & B, 200. 

219. A dd. Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 

233a. .] — Pltf. filed a bill to have a con- 

veyance set aside. Deft, had conveyed the 
estate to mtgecs. : — Held : iliey, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with. — 
Bullby V, Bulley (1874), 9 Ch. App. 739; 
44 L. J. Ch. 79 ; 30 L. T. 848 ; 22 W. R. 779, 
L. JJ. 

239a. .] — Harrison v. Foruh (1695), 

Free. Ch. 51 ; 1 Eq. Cas. Abr. 331 ; 24 E. R. 
26. 

252. Annotations : — For “ Refd. Stickney v, Keeble 
[1916] A. C. 386 ” read ** Consd. Stickney v, 
Keeble, [1915] A. C. 386.” 

Add Annotations : — Apld. Bernai»d v, Williams 
(1928), 139 L. T. 22. Refd. Lock v, BeU 
[1931] 1 Ch. 36. 

253. Add, Annotations : — Consd. Re Sandwell Park 
Colliery Co., Field v. The Co., 11929] 1 Ch. 
277 ; Lock r. Bell, [1931] 1 Ch. 35. Refd. 
Bernard v, Williams G928), 139 L. T. 22. 


PART I. 

1 Vi. .] — Even if an English 

('fluitablo doctrine should bo applied 
in any case so as to modify the oflCect 
of an Indian Act, which may woU bo 
doubted, the English doctrine of part 
jiorformauco affecting the provisions 
of an EngUsh stAtuto as to the right 
to Buo upon a contract, cannot bo 
applied so as to create without writing 
an interest which Transfer of Property 
Act, 8. 107, enacts can bo croatecToniy 
])y a registered instrument. — Aiufp v . 
Jadunath Majumdau (1931), 58 L. 11. 
lud. App. 01, P. C. — IND. 

1 vii. “ — — The law in India recog- 
nises no distinction between legal & 
t^fjuitablc estates. — Chuatra Kumari 
Devi v . Mouan Bikram Sijaii (1931), 
58 L. 11. Ind. App. 279, P. C.— IND. 

* 

PART 11. SECT. 6, SUB-SECT. 1. 

97 i. ImpoBition of equitable terms — 
As condition of relief.] — A person who 
seeks equity must do equity, & there- 
fore ouc who demands performance of 
an agroemoni to hold property in 
trust for him must be content to have 
the agreemeut equitably construed. — 
lie Regal Phonograph Go., Ex p. 
TKD0TEB, [19241 1 D. L. 11. 947 ; 4 
0. B. R. 41 8.— CAN. 

PART n. SECT. 6, SUB-SECT. 2. 

sa. Applicable to school eorporaiion.] 
—Niagara Public School Boari) v , 
Queenston Women's Institute, 
119261 4 D. h, R. 13 ; 59 O. L. H. 213. 


PART II. SECT. 6. 

130 vi. .] — ^McGuire i’. 

PuoasEK, 11926J 3 D. L, R. 806.— CAN. 

PART II. SECT. 7. 

0 i. Executory agreement for lease 

— Acts of ownership — Ejectment .] — 
AiiTFFe. Jaj)U NathMajumdar (1928), 
1, L. R. 55 Colo. 1090.— IND. 

c ii. Assigmneni of fuiurv pro- 

i)erty .\ — In the absence of any sUitutory 
enactment, the ])rineiplo of Collycr m. 
Isaacs, No. 173, supra, should be 
adopted in British India. — C o-opeua- 
TIVK lllNDUSTllAN iJANK, LTI). V. 
SlTJlENDHANATII lU'l (1931), J. L. Jt. 
59 Calc. G07. - IND. 

PART II. SECT. 11, SUB-SECT. 1. 

192 iv. In April, 1923, 

g ltf. CO. entered Into an agreement 
1 writing with B. for a lease to the co. 
for flro years of certain land. B. died 
iu Fob. 1924. This action was brought 
on May 20, 1924, against the exors. of 
B. Sc against O., to whom the exors. 
had, iu May, 1924, agreed to sell the 
same land ; & the M. oo., to which the 
land was (by diiwiion of G.) conveyed 
by the exors, of B. on July 13, 1924, 
was added as a deft. Pltf. co. claimed 
specific performance of its agreement 
with B., a declaration that its rights 
w’cre paramount to the rights of defts., 
in the land, Sc in the alternative 
damages tor delay in carrying out the 
agreement Sc for broach thereof. A cer- 

13 


iiUcatooilispendcns was registered on 
May 21, 1924. On May 20, 1924, which 
was after the making of the second 
agreement, but before its registration 
on that day, defts. received notice of 
the claim made by pltf. co. Defts. 
O. Sc the M. 00 . contended that they 
were purchasers in good faith without 
notice of pltf. co.'s claim & wore 
entitled to the benefit of the Registry 
Act. li. S. O. 1914, c. 124, ss. 71, 72, 73 
& 75 ; — Held : sect. 71 was applicable 
to the facts of the case ; at the time of 
the purchase these defts. had no actual 
notice of pltf. co.’s claim or agreement, 
& their agreement was registered before 
pltf. co.'s — in fact the latter was never 
registered at ail — & the provisions of the 
Act afforded them a oompleto defence, 
but, leaving aside the provisions of the 
Registry A^ct, defts. liad the better 
equity. — Paramount Theatres, Ltd. 
t?. Brandenberger, (1928J 4 D, L, R. 
573 ; 62 O. L. R. 579.— CAN. 

sb. Defence of purchase for value with- 
out notice — Not pleaded — liight to raise 
on appeal.] — The pica of bond fide pur- 
chase for value Is one which ought to 
be specifically alleged & proved by 
those who rely on it. Where, there- 
fore, defts. did not plead that they 
were bond fide purchasers for value 
without notice Sc no issue was raised 
on this point, which was for the first 
time taken In argument in the appellate 
ct. : — Held : the defence was not 
available to defts. at tbo appellate 
stage. — M urat Singh v . Pheko Singh 
(1928), 1. L. R. 7 Pat. 584.— IND. 
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Part III. — Equitable Jurisdiction or Equitable Relief 


258a. aS\ P. Dkewby v. Babnes (1826), 3 Buss. 
94 ; 5 L. jr. O. S. Ch. 47 ; 38 E. B. 511. 

290a. .] — An agent cannot fUe a bill against 

a principal, or a principal against an agent, 
for an account, except in the case of com- 
plicated accounts, where there is an insuffi- 
cient remedy at law. 

Pltf . filed a bill against persons who claimed 
various interests in a fund then in his hands, 
})raying for an account, & that the rights of 
such persons might be ascertained, & for an 
injunction to restrain an action which had 
been brought against him by one of such 
persons for the recovery of the fund, to 
wliich action the pltf. liad pleaded equitable 
ple^is. Pltf. admitted by his bill that he 
lield the fund as agent or trustee, & himself 
claimed an interest. Upon demurrer by the 
different defts. to the biU for want of equity : 
— HeM : pltf. was entitled to maintain his 
bill, being in the nature of a bill of inter- 
pleader, to ascertain his rights as well as 
those of third parties. The demurrers were, 
therefore, overruled. — Blytii v, VVhiffjn 
(1872), 27 L. T. 330. 


292a. Pleading.] — Stubtonv.Biohabd- 

soN (1844), 13 M. A; W. 17 ; 2 Dow. A L. 
182 ; 13 L. J. Ex. 281 ; 8 Jur. 476 ; 163 
E. B. 7 ; sub nom. Bichabdson v. Stubton, 
3 L. T. O. S. 164. 

Annotattom : — ^Eefd. Eason v. Henderson (1848), 12 Q. B. 

986 ; Henderson v. Eason (1861), 17 Q. B, 701. 

298a. One tenant in common locking gate 

A taking away grass.] — Held: the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, A 
the only remedy was a proceediM for an 
account. — J acobs v» Sewabd (1872), L. B. 
5 H. L. 464 ; 41 L. J. 0. P. 221 ; 27 L. T. 
185 ; 36 J. P. 771. H. L. 

Annotation Blrkln tJ. Smith, [1909] 2 K, B. 112. 

803. Add. Annotation: — Held. Soviet Bepublics 
Union v. Belaiew (1025), 42 T. L. H. 
21 . 

347. Add. Annotation : — Reid. Anderson v. Equit- 
able Assce. Soc. of the United States (1920), 
134 L. T. 657. 

358. Add. Annotation: — Reid. Be Barratt, Na- 
tional Provincial Bank v. Barratt, [1^26] 
Ch. 650. 


Part IV. — Exercise of Equitable Jurisdiction by the 

High Court. 


494. Add. Annotations : — N.F. Iieghr. Legh (1030), 
143 L, T. 151 ; Lynn v. Bambor, [1930] 2 

K. B. 72. 

495. Add. Annotations : — N.F, liCgh v. Legh (1030), 
143 L. T. 151 ; Lynn v. Bamber, [1930] 2 
Iv. B. 72. 

495a. -,] — In an action for an account 

where the plea of limitation is raised, a reply 
that there has been a fraudulent concealment 
of the true facts is a good answer to the plea, 
A the doctrine of equity will apply A time 
only begin to run from the time the truth 
became known. — Legh v. Legh (1930), 143 

L. T. 151. 

AnnoUiiUm : — Folld. Lynn v. Bambor, [X930] 2 K. B. 72. 


495b. .] — Since the Jud. Acts the equit- 

able principle that active A fraudulent con- 
cealment on the part of deft, constitutes a 
good reply to the Stat. limitations is applic- 
able even to i>uro common law causes of 
action ; A even without the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deffc. sold pltf. plum trees war- 
ranted as “ Purple Pershore,” Pltf. some 
years afterwards, finding that the trees were 
not “ Purple Pershore,’* brought an action 
in 1928 claiming damages for breach of 
warranty. Deft, denied the breach A 
pleaded the Stat., Limitations. In his reply 
pltf. alleged fraudulent representation by 


PART III, SECT. 3, SUB-SECT. 1. 

BC. Riaht to maintain action — Dis- 
puted allegations raised by pleadings — 
Whether preliminary points raised .] — 
I'ltf. having brought an action against 
deft, tor an account of moneys received 
by deft., an order was made In chambers 
for an aci;ount under the Itnles of the 
Supreme Ct., 1909, Ord. 15, r. 1. IMor 
to the order being made pleadings had 
been delivered, & In his defence deft, 
made certain allegations wliich were 
disputed by pltf. : — Held : those 
aUegatioDs did not raise preliminary’^ 
points to be decided before the taking 
of the accounts, but points wliich would 
arise upon the taking of the accounts. 
— Lk Mksuriick r. Coxnob, [1927] 
W. A. L. U. 6«.~AUS. 

PART in. SECT. 3, SUB-SECT. 8,— 

B. (a). 

td. Materiality of error — 2'arHes 
in fiditciarv relationsfnp.}-^Th*i cts. 


will grant permission to reopen an 
acooimt that has been settled for 
errors less considerable than usual 
where the parties stand in a fiduciary 
relationship. — lUuiM v. Low (1924), 
I. L. U. 3 Hon. 1.— IND. 

PART III, SECT. 3. SUB-SECT. 8.— 
B. it). 

818 iv. .] — Where a single 

fraudulent error Is discovered in settled 
accounts, the proper order for the ct. 
to make is for the reopening of the 
whole account. — IUhim v. Low (1924), 
I. L. li. 3 Ban. 1.— IND. 

PART III. SECT. 8, SUB-SECT. 8,— C. 

352 ii. For what mistakes .] — 

Where an error of importanoe has been 
proved In an aoooimt stated, though 
such error may not be important 
enough to justify the opening of the 
settled accoimts, the ct. should permit 
the accounts to bo surcharged & 

14 


falsified generalJy. — R ahim v. Low 
(1924), I. L. R. 3 llan. 1.— IND. 

362 ill. Parties in fidudary 

relationship.] — The cts. will grant per- 
mission to surcharge 8c falBify an 
account that has Jboon settled for 
errors less considerable than usual 
where the parties stand in a fiduciary 
relationship. — Rahim v. Low (1924), 
I. L. R. 3 Ran. 1.-— IND. 

866 i. Overcharge — Acguiescfd in.} — 
Where an overcharge has been paid by 
a principal with knowledge of the 
overcharge Sc without protest, he 
cannot bo permitted to question such 
payment after the accounts have been 
settled. — Rahim v. Low (1924), I. L. B. 
3 Itan. l.—IND. 

PART III. SECT. 7. 

430 i. General rule..] — Fort Fbanobs 
P uiip & PApKii Co. V . Spanish Rivihi 
P uns* Sc Papbb Mills, Ltd., [1931] 2 
D. L. li. 97.-~CAN. 
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deft. & alfio fraudulent ooncealment of the 
breach ; — Held : either of these pleas was 
relevant in answer to the Stat. Limitations. 
However, pltf. upon the evidence had failed 
to establish the charge of fraud. — Lynn v. 
Babibbb, [1930] 2 K, B. 72 ; 99 L. J. K. B. 
604 ; 143 L. T. 281 ; 46 T. L. R. 307 ; 74 
Sol. Jo. 298. 

497a, Variation of specialty by parol agree- 

ment.] — Since by Jud. Act, 1873 (c. 66), 
s. 25 (11), as re-enacted by Supreme Couit 
of Judicature (Consolidation) Act, 1925 (c. 49), 
8. 44, in the case of a coniaict between the 


Part VI 

509a. .] — ^Anon. (1675), 2 Oas. in Oh. 208 ; 511 

22 13. R. 913. 


rules of law & the rules of equity the rules 
of equity are to prevail, a contract under seal 
may be varied by a subsequent parol agree- 
ment. — Berry v. Berry, [1029] 2 K, B. 316 ; 
98 L. J. K. B. 748 ; 141 L. T. 461 ; 45 T. L. R. 
524, D. 0. 

601. Add* Annotation : — Refd. Hyman v* Hyman, 
Hughes v, Hughes (1928), 139 L. T. 416, 

604. Add* Annotation :—A8 to (2) Refd. Re Wait, 
[1927] 1 Oh. 606. 

606. Add, Annotation : — ^Refd. Be Mason (1928), 
97 L. J. Oh. 321. 


Priority. 

Add. Annotations : — ^Apld. Commonwealth 
Trust V* Akotey, [1926] A. 0. 72. Refd. Jones 
v* Waring & Gillow, [1920] A. 0. 070. 


Part VII. 

643. Add. Annotations: — As to {!) Refd. Parker v. 
Judkin, [1931] 1 Oh. 475. Generally^ Refd. 
Re Murphy's Estate, Morton v. Marchanton 
(1930), 74 Sol. Jo. 321. 


Sect. 3. ---CONSTRUCTIVE NOTICE 

(Vol. XX., p. 310.) 

Conveyancing Act, 1882 (c. 39), s. 3, is 
now replaced by Law of Property Act, 1925 
(c. 20), s. 199. 

649a. .] — The doctrine of constructive notice 

operates adversely to a person who neglects 
to inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed. — ^Houghton 
& Co. V. Notoard, Lowe & Wills, [1927] 
1 K. B. 246 ; 96 L. J. K. B. 25 ; 136 L. T. 
140, 0. A. ; affd., [1928] A. O. I, H, L. 

Annotation: — Refd. Newsholmo Bros. v. Road Transport 
& General Insce. Co., Ltd.. [1929] 2 K. B. 356. 

659. Add. Annotations : — Apld. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. Refd. News- 


— Notice. 

holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 

661a» .] — As a general rule the equitable 

doctrines of constructive notice are not to be 
extended to purely commercial transactions. 
— Greer v. Downs Supply Co., [1927] 2 
K. B. 28 ; 96 L. J. K. B. 534 ; 137 L. T. 174, 
C. A. 

685. After this case add : — 

Statutory restriction on inquiry — Exclusion of 
constructive notice.]— .SVc Tiaw of Pio[)ertv 
Act, 1925 (c. 20), s. 41 (2)— (5). 

686. Add. Annotation : — Generally, Refd. Man- 
chester & Couniv Bank v. Monic (1929), 73 
Sol. Jo. 465 

687. Add* Annotation: — As to (1) Refd. Kredit- 
bank Cassel G.m.b. H. v. Schenkers, [1926] 

2 K. B. 450. 

688a. Purchase of property from company — 

Property charged with annuity — Sale to com- 
pany by executors as beneficial owners.’^] — 

Testator, who died in 1914, bequeathed liis 
business & other assets devised freehold 


PART IV. SECT. 2. 

6l. In Ontario — Deprivation of right 
to present claim to Department of Crown 
Lands.] — Johnston v. Stbaoy, [1926] 
4 D. L. R. 902 ; 59 O. L. R. i75.--CAN. 

PART IV. SECT 4. 

BO. .Jwlgmrnt in Supreme Court of 
J^rm'iuce ,] — A judgment recovered In 
tbe Supreme (Jt. may be attacked Jii 
tbe (Jt. of Ch. — ])AN SMA 1 .T.MAN V. 
WoopstPK & Bkyan, 11932] 4 

1\ IL 1.— CAN. 

PART VI. SECT. 1, SUB-SECT. 1.— A. 

613 ii. — — .1 — Whore two 

<}lalmants to a fund have equal rlghtfi 
in equity to that fund, and one of tbe 
elalmanta has the legal title to It, the 
latter'a daim will prevail over that of 
the other. 

H., a dealer In motor oars, agreed to 
buy a car from the owner thereof for 
(iafih provided pltf. oo. would finance 
lihe purchase. Accordingly, nnder an 
an^gement made with pltf. co. he 
iiod a lien contract executed by the 
owner as vendor himself ns puronaser. 


This contract, which was assigiK'iI by 
the owner to the co., was tlis- 
oounltMl by it. H, then sold ifc de- 
livered the car to one K. under a, lien 
contract which deft, co., having no 
notice of pltf. co.’s rights, discounted 
cm H.’s a^gtJiment Sc delivery of the 
contract to it. IT. abeconded Sc the 
proHcut action between the two cos, 
was lironght to determiue wbioh of 
them M'as entitled to l.he unpahl portion 
of the purchase-price due from K. : — 
JicJd : K. was entitled to enfoiw^ his 
contract of purcliiiso even as against 
pltf. CO., & as between the two cos. 
deft., having the possossioxi Sc the right 
to retain tho possession of H.*8 contract 
with K.. hod the superior right, to 
receive the payments thereunder.— 
IMPKRTAL Finance Cotipn., Ltd. r. 
Fidelity Trust Co., 1 19301 2 W. W. R. 
769 : 4 D. L. R. 827 ; affd .. [10311 2 
W. VV, R. 720 ; 3 D. L. U . 801 ; 
39 Man. L. 11 . 57.3. - CAN. 

PART VI. SECT. 2. SUB-SECT. 2,— A, 

614 i. Time alone insufficieni to give 
priority.) — A widow & administratrix 
had oarriod on the businesB of deceased, 
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Sc appointed her son to act as manager, 
giving him cheques blank os to tho 
amount, & signed on behalf of the 
trading co. With this money the son 

f )uroha8ed various securities which he 
odged with tho bank to secure over- 
drafts for himself & for the co. The 
next of kin sought a declaration that 
tho securities wore ewsots of deceased, 
& were held by tho bank in trust for 
them ; — Held : the equitable estate of 
the bank took precedence over the 
equity of tho next of kin in spite of 
the latter’s priority of time. — Scoir 
V. Scott (1924), 58 I. L. T. 137.-~IR. 

PART VII. SECT. 3, SUB-SECT. 1. 

648 i. Nature of doctrine.] — Hender- 
son V, Graves (1856), 2 E. & A. 9. — 

CAN. 

PART VII. SECT. 3, SUB-SECT. 2. 

669 i. Commercial transactions — 
Doctrine not applicable.] — Attention 
drawn to Oreer v. Downs Supply Go., 
No. eaia, supra. — R, v. McPherson 
& QuroLEY & Union Bank or Canada 
(Alta.), [1927] 4 D. L. R. 937 ; 3 
W. W, R. 416,— CAN. 
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property to tus two sons, charged with an 
annuity in favour of his widow of £300 per 
annum. In 1923, the sons, who were also the 
exors. of the wOl, formed a co., & ** as bene- 
ficial owners ** conveyed the property to the 
CO. In 1925 the co. sold the property to J. 
The conveyance recited that the co. were 
seised in fee simple in possession, free from 
incumbrances, & it purported to convey a 
like estate to J. The co. afterwards became 
insolvent. The annuitant claimed that the 
CO. were liable to pay the annuity, & also that 
J. hold the property subject to the charge, by 
reason of the fact that the circumstances 
attending the conveyance to him should have 
put him upon inquiry as to its existence : — 
Held : (1 ) the co. had notice of the charge 
& were liable, & debenture holders of the 
co. could not take the co.’s assets free from 
the liability, but (2) J. had not been put 
upon inquiry either (a) because the sons had 
purported to convey not as executors but as 
“ beneficial owners ” ; or (6) by the fact 
that the assignment to the co. was one not 
only of testator’s freeholds & leaseholds, but 
also of leaseholds acquired since his death ; 
or (c) because in the deed assigning to the 
CO. there was a recital which showed that a 
leasehold had been deposited with a bank to 
secure an overdraft ; or (d) because in the 
deed of 1923, the seal of the co. as purchasers, 
was fixed in the presence of two directors, 
one of whom was one of the sons. These 
facts did not amount to constructive notice 
to J. that the sons were not selling as exors., 
& he was therefore entitled to hold the 
property freed from the annuity, — Paricer 
V. JUDKIN, [1931] 1 Ch. 475 ; 100 L. J. Oh. 
159 144 L. T. 602, C. A. 

6g8b. Assignment to company of 

leaseholds acquired since testator’s death.] — 
Parker v, Judkin, No. 688a, ante, 

688c. Recital in assignment to 

company], Parker v, Judkin, No. 688a, 
ante, 

688d. Assignment to company in 

presence of two directors — One director 
executor.] — PARXOiiR v, Judkin, No. 688a, 
ante. 


699. Add, Annotation: — ^Refd. Torbay Hotel v, 
Jenkins, [1927] 2 Ch. 226. 

719a. .] — HAtL V, Smith (1808), 14 

Ves. 426 ; 33 E, R. 684. 

Annotations : — Consd. Pope v. Garland (1841). 4 Y. dc 0. Ex* 

394 ; Drysdale v, Maoe (1864). 2 Sm. & Q. 225 ; OroBvenor 

V, Green (1868). 28 L, J. Ch. 173 ; Phillips «. MUler (1876). 

Jj, K. 10 O. P. 420. Refd. Adams v, Lambert (1838). 2 

Jut. 1078 ; Carroll v, Keayp. Keays v, Carroll (1873). 22 

W. H. 243. 

727. Add, Annotations : — ^Apld. Melzak v. Lilienfeldt 
[1926] Oh. 480; Flexman v, Corbett, [1930] 
1 Ch. 672. 

729. Add, Annotation : — Apld. Flexman v. Corbett, 
[1930] 1 Ch. 672. 

746. Add, Annotation : — Refd. Re Des Reaux & 
Setchfield’s Contract, [1926] Ch. 178. 

755a. Stock standing In joint names — Whether 
notice of trust.] — The fact that stock or 
shares are standing in the names of joint 
owmers is not notice to persons buying, or 
lending money on the stock or shares that the 
owners are trustees, nor does it put ou such 
persons the duty of inquiring whether the 
property is held in trust. — Kaemena v. 
Central Bank op London, Ltd. (1888), 
4 T. L. R. 657. 

759. For “ (1836) ” read “ (1839).” 

760a. Notice of mortgage — After payment of pur- 
chase-money countermanded — Countermand 
withdrawn.] — An owner of a house mortgaged 
to first, second & third mtgees. lie then sold 
it, subject to the first two incumbrances only, 
to a purchaser who paid for it & took the 
assignment, but owing to misgivings he 
countermanded payment of the cliequo, & 
then for the fii’st time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpey., he 
withdrew his countermand, & the cheque was 
paid : — Held : he was not a purchaser for 
value without notice. — Tildesley v. Lodge 
(1857), 3 Sm. & G. 543 ; 30 L. T. O. S. 29 ; 
3 Jur. N. S. 1000 ; 65 E. R. 772. 

760b. Notice of second mortgage — After first 
mortgage discharged & purchase-money paid 
but before assignment of term.] — Meynell 
V, Garraway (1602), Nels. 63 ; 21 E. li. 790. 


Part VIII. — Equitable Assignments. 


770. Add, Annotations : — Dlstd. Kursell v. Timber 
Operators & Contractors, [1927] 1 K. B. 298. 
Consd. Re Wait, [1927] 1 Ch. 606; Cotton v, 
Heyl, [1930] 1 Ch. 610. Refd. Re Smith, 


Franklin v. Smith, [1928] Ch. 10 ; Re Williams, 
Richards v, Williams, 11930] 2 Ch. 378 ; 
Blakey v, Pcndlebury’s TVustees (1931), 47 
T. L. R. 503. 


Part IX. — Conversion 

775a. -,] — ^Money was to be laid out in 

land, to bo settled to the husband for life ; 
remainder to raise portions for yoimg children; 
the money was afterwards invested, by 
direction of the husband, in S.8. annuities ; 

PART VII. SECT. 3, SUB-SECT. 6. 

780 Iv. .)~I‘oftB 088 lon la In itaclf 


and Reconversion. 

afterwards by will he devised generally all liis 
manors, etc. to certain uses ; the money in 
the fimds must be laid out in land. — ^Hickman 
V, Bacon (1793), 4 Bro. C. C. 333 ; 29 E. R. 
920, L. C. 


without risk, ignore. — N ational Bank 
OP Australasia, Ltd. v, Joseph, [1921 ] 
1 W. W. R. 379.-~OAN. 


noticse of the title under which such 
poBBcasion is retained which any one 
dealing with the property oaunot, 
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803. Add* Annotation: — Refd. Be Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclero 
S. E. (1926), 70 Sol. Jo. 977. 

807. Add, Annotations : — Folld. Be Carrington, 
Ralphs V. Swithenback, [UKi2] 1 C^h. 1. Retd. 
Re Calow, Calow v, Calow, [1928] Ch. 710, 

815a. Fines & Recoveries Act, 1833 (c. 74), 

s. 71.]— Testator, who died in 3875, sped 
fically devised an undivided share in freeholds 
to his son P, for life with remainders which 
never took effect & devised the residue of 
his real estate upon limitations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under Leases 
& Sales of Settled Estates Act, 1856 (c. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentailing deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed with the consent ' 
of P. as the protector of the settlement. W. 
died in the lifetime of P. having by his will 
devised his residuary real e.state to applt. & 
bequeathed his personal estate to resps. At 
the death of P. in 1920 applt. petitioned for 
payment out of ct. of the money, claiming 
that it ha^l pa8.sed to him as residuary 
devisee of W. : — Held : the money retained 

t. ho character of real estate inasmuch as 
Fines & Recoveries Act. 1833, s. 71, did not 
conveit disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated as personal estate 
for the purpose of the form of a disentailing 
deed . — Re DfCfrsoK’a Settled Estates, 
[1921] 2 Ch. 108 ; 90 L. J. Ch. 453 ; 125 
L. T. 528 ; 05 Sol. Jo. 632. C. A. 

817a. -Law of Property Act, 1925 (c, 20),Sched. 
I., Part IV.— General devise.]— A testator, who 
died in 1928, devised to applt. all his freehold 
& copyhold property A. gave all his leasehold 
property & personalty to trustees on certain 
trusts. Testator was absolutely entitled to 
two equal ninth parts of the residuary real 
estate of his father & to one-fourth part of 
certain mines & minerals : — Held : as a result 
of Law of Property Act, 1925 (c, 20), Sched. I., 
Part IV., & sect. 35, the real property became 
subject to a trust for sale, with the result 
that testator’s interest became, on the 
passing of the Act, personal property by 
reason of the conversion so effected, &, there- 
fore, passed under the gift of personal estate 
& not to the devisee. — Re Kempthornb, 
Charles v, Kempthornb, [1930] 1 Ch, 268 ; 
90 L, J. Ch. 177 ; 142 L. T. Ill ; 46 T. L. R. 
15, C. A. 

AnnoUditms : — Apld. Re Newman, Slater v. Newman, [1930] 

2 Oh. 409. Consd. Re Warrou, Warren r, Warren, 11932] 

1 Ch. 42. Itefd. Rc Littlewood, Clark x\ Littlewoort (1930), 
47 T. L. 3i. 79 ; Re Cniso, Oasa r. liifirham, [1930] W. N. 
20G ; Re Tongr, Hilton v. Bradbury, [1U31J 1 202. 


PART IX. SECT. 2, SUB-SECT. 8.— A. 

925 lU. .1— M. having 

fipecluoally devised ocrtalnland, entered 
Into an agreement with the tenant ot 
Pp^on of the land that, in the event 
01 too Irish Land Commission advano- 
Ing £500 Guaranteed I^and Stock to 


817b. Specific devise.] — In 1922 testator 

& his brother J. were seised of B. as tenants 
in common in fee simple in equal undivided 
moieties. By his will dated May 15, 1922, 
testator specifically devised “ all my moiety 
or equal half part or share & all other my 
share in ” B. to J. 

On Jan. 1, 1926, the Law of Property Act, 
1926 (c. 20), s. 36, & Sebed. I., Part IV., 
para. 1 (2), came into operation, B. thence- 
forth vested in testator & J. as joint tenants 
on the statutory trusts for sale. On Jan. 29, 
1929, testator died without altering or con- 
firming his will : — Held : the specific devise 
was adeemed by the imposition of the 
statutory trusts, & J. took nothing there- 
under . — Be Newman, Slater v, Newman, 
[1930] 2 Ch. 409 ; 99 L. J. Ch. 427 ; 143 
L. T. 676. 

Annotation : — Distd. Re Warren, Warren r. Warren, 119321 
1 Ch. 42. 

817c. Codicil made after 1926.] — 

Where a will made before 1926 & devising an 
undivided share in land is confirmed by a 
codicil made after 1926 not mentioning the 
land, the devise is effective, as the devisee 
takes the proceeds of sale of the land. 

Testatrix by her will made in 1923 devised 
her undivided share in certain lands to her 
son absolutely. By a codicil made in 1927 
she made certain alterations in the will, 
subject to which she confii*med it. The 
codicil did not affect the devise. Testatrix 
died in 1930. By the operation of Law of 
Property Act, 1925 (c. 20), Sched. I., Part IV., 
para. 1, the land had been since Jan. 1, 1926, 
lield upon the statutory trusts declared by 
sect. 35 of Law of Property Act, 1925 (c. 20). 
On a simitnons to determine whether the 
devise was adeemed by the joint operation 
of that paragraph & that section : — Held : 
it was not adeemed, <fc the interest of testatrix 
in the proceeds of sale went absolutely to the 
devisee . — Re Warren, Warren v, Waihien, 
[1932] 1 Oh. 42 ; 101 L. J. Ch. 85 ; 146 L. T. 
224. 

820a. '.] — Conversion out & out of real into 

personal estate, in a will, only arises where 
a testator, by a will duly executed to pass real 
estate, directs that the produce of the real 
estate shall be treated at his death as if it 
had in all respects the quality of personal 
estate. — ^Whytall v, Kay (1833), 2 My. & K. 
705 ; 3 L. J. Ch. 94 ; 39 E. R. 1130. 

859 Add, Annoiaiiom : — Refd. Re C onquest. Royal 
Exchange Assce. v. Conquest, [1929] 2 Ch. 
353 ; Be Whitaker, Rookc v. WhiUker, [1929] 

1 Ch. 062. 

871. Add, Annotation : — Consd. Re White, Pitman 
V. White (1929), 46 T. L. R. 30 

914a. .] — CoLLiNGWooD u. Waijlis (1727), 

1 Bq. Cas. Abr. 395 ; 21 E. R. 1128, L. C. 

915. Add, Annotation: — Refd. Ormond Invest- 
ment Co: V. Betts, [1927] 2 K. B. 320. 

93711 , Specific devise of land subject to con- 

tract for sale.] — Testator in 1925 devised all 

oarriod out : — Held : the land stock 
passed under the residuary olauso in 
the will as personalty as & from tho 
date on which the Land Commission 
agreed to advance the purchase money. 
— MiLEY V, Carty & Miley, [19271 
I. R. 641.— IR. 


tho tenant, the tenant would purchase. 

he would sell, for that sum, & the 
agreement provided that the parties 
would execute the formal Land Com- 
mission agreement for sale on the tenns 
of the agreement. M. died, & his exors. 
entered into a formal agreement with the 
tenant for sale at £500, & the sale was 
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his freehold property situate at D* to trustees 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as joint 
tenants, & gave & bequeathed his residuary 
real & personal estate to other peraons. 
Testator possessed at the date of his will an 
undivided moiety in some thirty-seven acres 
of freehold land at D., ten & a half acres of 
which he had, in 1921, contracted to sell. 
He died in 1025, before the purchase had been 
completed, & owing to difficulties of title 
completion did not take plcice xmtil Dec. 
1925 : — Held : the will having been made 
after the date of the contract for sale, & 
with full knowledge of that contract, indicated 
an intention, as shown by the reference to 
proceeds of sale, to pass whatever estate 
testator had in the property, though it was 
only part of his freehold land at D., to the 
specific devisees. — Be Calow, Calow v. 
Calow, [1928] Ch. 710 ; 97 L. J. Oh. 253 ; 
139 L. T. 236; 72 Sol. Jo. 437. 

942. Add* Annotation : — Consd. Re Carringl-on, 
Kalphs V* Smthenbank, [19.32] 1 Oh. 1, 

963. Add, Annotation : — Refd. Re Oarrington, 
Kalphs V, Swithenbank, [19.32] 1 (-h. 1. 

956. Add, Annotaiions : — Apld. Re Calow, Calow v, 
Calow, [1928] Ch. 710. Folld. Re Carrington, 
Ralphs V. Swithenback, [19.32] 1 Ch. 1. 

956a. .] — By will made in 1911 

testator specifically bequeathed his C. shares 
to certain relatives. In 1927, by agreement 
in writing, he granted to H. an option to 
purchase all his C. shares within one month 
of his death. He died in 1930, & H. exercised 
the option ; — Held : the case was governed 
by the decisions in Lawea v. Bennett, No. 807, 
& Weeding v. Weeding, No. 956 ; the specific- 
ally bequeathed shares had therefore been 
adeemed, & the proceeds of their sale formed 
part of the residuary estate. — Re Cabbing- 
ton, Ralphs v, Swithknbank, [1932] 1 (-3i. 
1 ; 100 L. J. Ch, 299 ; 146 L, T. 284, C, A. 

957. Add, Citation: — Consd. He ("!auuington , 
RaJ.PHS V, SWJTIIKNBANK, [1082] 1 Ch. 1. 

962. Add, Annotation : — Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 

963. Add. Annotation : — Refd. Re Carrington, 
Ral]»hs V, Switiionbank. [1082] I Ch. 1. 

964. Add. Annotation : — Apld. Re Calow, Calow v, 
Calow, [1928] Ch. 710. 

970. Add. Citation : — 1 Coll. 80, n. 


992. Add. Annotation : — Refd. Re Silva, Silva 
Silva, [1929] 2 Ch. 198. 


1006. Add. Annotation : 
Silva, [1929] 2 Oh. 

1007a. 


—Consd. Re Silva, Silva v. 
198. 

-.] — In 1924, by an 


order of the Oh. Div. funds in ct. belonging 
to H., a person of unsound mind not so found, 
were invested in a freehold house as a 
residence for 8. The order did not say 
wliether the house was to be regarded as real 
or personal estate. The house was sold, 
pursuant to an order of the master in lunacy, 
in 1927, the proceeds of sale were invested 
in 8i per cent. Conversion Stock. S. died 
in 1928 a widower & without issue : — Held: 
the freehold house became the real estate of 
8., &; that the proceeds of sale retained the 
cliaracter of real estate, & passed to the heir 
at law . — Re Silva, Silva v. Silva, [1920] 
2 Ch. 198 ; 98 R. ,]. Ch. 459 ; 141 L. T. 452. 


1008. Add. Annotation : — ^FoUd* Re Silva, Silva 
SUva, [1929] 2 Oh. 198. 

1034. Add. AnnotaHon: — Apld. Re Price, [1028] 
Ch. 679. 

1037. Add. Annotation : — Consd. Re Bund, Oruik- 
shank v. Willis, [1929] 2 Oh. 455. 

1040a. .] — A husband by his will, 

directed the remainder of the produce of his 
real & personal estate to be placed out at 
interest, &. the dividends & produce thereof 
to bo paid to his wife during her life : — Held : 
she was entitled to have all the property of 
testator, including the reversionary interest 
in the annuity, treated as converted at the 
time of testator’s death. — Johnson v. Routh 
(1857), 27 L. J. Ch. 305 ; 0 W. R. 6. 

Annotation : — ^Refd. Harrington (Countess) v. Athorton 
(1864), 4 New Rep. 206. 

1049a. .] — ^Testator devised his real & 

personal estate to trustees, charging them not 
to sell, if they could avoid it, the real property 
till the end of nineteen years ; but if they 
should sell part, to apply the proceeds to 
pay off his mortgage debts, & to hold the 
residue till the end of the ninet>een years, 
when the proceeds were to be paid to his 
children, A., B. & C. in certain shares. The 
trustees declined to accept the trust. All 
the cestuia que trust then executed a deed 
of trust, by which they agreed to divide the 
property into two classes. Class 1 was to be 
sold immediately, to pay testator’s debts. 
Class 2 was to be held by the trustees named, 
in trust for the^ purposes of the wiU, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the parties as entitled 
under the will, & with x>ower to a majority 
of the trustees to sell even v^dthin the nineteen 
years, at the end of which period, however, 
the property was to be sold absolutely, &; 
the proceeds divided as the will directed. 
B. died before the end of the nineteen years : 
— Held : (1) under the trust deed there was 
a conversion out & out of class 1 from the 
date of that deed ; but that there was a con- 
version of class 2 only at the end of the 
nineteen years, or, if sold before that period, 
then at the time of such sale ; the inter- 
mediate rents of the part remaining unsold 
went to those entitled to the real estate ; 
(2) senible : under the will taken by itself, 
there was no conversion till the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible befoi'e that peiiod being only for 
a certain limited purpose, that is, to pay 
debts of testator. — Febbie v. Atherton 
(1852), 20 L. T. O. S. 170, H. L. 

1061a. Discretion to sell immediately for 

limited purpose.] — Febeie v. Atherton, No. 
1049a, ante. 

1065. Add. Annotation : — Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 146. 

1068a. .] — When property is given by will 

on trusts for conversion & investment, 
to hold tbe investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, Sc a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro^ 
duci]^ income as well as to property of a 
wasting character. 
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In adjusting the rights as between tenant 
for life & remaindermen in respect of a 
reversionary interest which ought to have 
been but has not been converted by trustees, 
interest should be calculated at the rate of 
Sper cent. — Rowlls r. Bebp, Be Rowlls, 
WALTEB8 V. TBBASUBY SotlClTOR, [1000] 
2 Oh. 107 ; 60 L. J. Oh. 562 ; 82 L. T, 633 ; 
48 W. R. 662 ; 44 Sol. Jo. 448, 0. A. 

Ann^aHona Oonsd. He Wood^ OabeUlnl ». Woods, [1904] 

S Oh. 4; Baker, Baker v. Public Trustee, [19241 2 Oh. 

271. Reid. Be Harareayes, Harerroaves v. Han^i 

(1002), 86 L. T. 48 ; Re Whltelord, Inglls e. Whlteloi^. 

^1^908] 1 Oh. 889 ; Be Beech, ^alnt v. Beech, (1920] 1 Ch. 

1079. Add, Annotation : — ^Refd. Re Wells, Swin- 
bume-Hanham v, Howard (1932), 48 T. L. R. 
617. 

126S. Add, Annotation : — Refd. A.«0. for Alberta 
V. A.-G. for Canada, [1928] A. C. 476. 

1283a. Reconversion by foreclosure — ^Effect of 
Conveyanoing Act, 1911 (o 37), s. 9 — 
Intention to accept reconversion.] — ^Testator, 
who died in 1861, devised ids real estate in 
strict settlement & empowered the trustees, 
with the consent of the tenant for life, to sell 
the same or any part thereof, & directed them 
with such consent to invest the proceeds of 
sale in the purchase of freehold land or in the 
public funds or on real securities to be 
respectively settled & held to & upon such 
uses & trusts corresponding as nearly as 
might be with the uses & trusts therein 
declared concerning the land sold, with power 
for the trustees from time to time with 
the like consent to vary such investments. 
In the events which happened the material 
limitations of the will resulted as follows; 
To the use of E., T. & J. successively for life 
in the order named, with remainder to the use 
of E., T. & J. as tenants in common in tail 
geneml, with cross-remainders between them 
in tail general, with remainders over. In 
1867 part of the land was sold & the proceeds 
invested in mtge. of freehold land. In 
1871 B, died leaving an only daughter. In 
1881 T. died a bachelor. In 1898 the sur- 
viving trustee foreclosed, & in 1899, by a 
deed appointing a new trustee to which J. 
was party, the foreclosed land was con- 
veyed to the uses & upon the trusts of the 
will as if the same had been thereby specifically 
devised. On the death of J. in 1916 without 
issue, his executrix, who was also executrix 
of T., claimed that the foreclosed land in fact 
represented personalty & was subject to a 
trust for sale by Conveyancing Act, 1911 
(c. 37), 8. 9, & that she was entitled to two- 
thirds of the proceeds. The only daughter 
of B. claimed the foreclosed land as tenant 
in tail under the Ihnitations of the will, B., 
T. So J, never having disentailed : — Held : 
(1) owing to the power to vary investments, 
the crucii^ time for determining the character 
of each investment was the death of J., the 
surviving tenant for life. So that the mtges. 
having been then foreclosed the mere fore- 


closure o;p6rated as a reconversion of the 
property mto realty. So that there was no 
equity on the part of any cestui que trust under 
the will to have the personal character of the 
investment restored to it ; (2) by the deed 
of 1899, to which all the parties able to con- 
trol the character of the investment of the 
trust fund were parties, the foreclosed land 
was duly adopted as real estate So settled to 
the uses of the will ; (3) although Conveyanc- 
ing Act, 1911 (c. 37), 8. 9 (5), may apply to 
land foreclosed before the commencement 
of the Act So remaining at the passing of the 
Act in the condition determined by the fore- 
closure, it would be unreasonable to extend 
the retrospective operation of the section to 
a case like the present where previously to the 
commencement of the Act the foreclosed land 
had been definitely accepted & settled as land 
So rights acquired thereby ; (4) even if, by 
virtue of sub-sect. 6, Conveyancing Act, 1911 
(c. 37), s. 9, was to bo deemed to apply to 
foreclosed lands as from the date of fore- 
closure, the terms of both sub-sects. 3 & 4 
had in the present case been complied with 
sufficiently to prevent the reconversion of the 
land^into money under sub-sects 1 & 2 ; (6) 
the foreclosed land had become legally vested 
in the daughter of E. in tail as the heir in 
tail of B. — Re Bogg, Almson v, Pajcb, [1917], 
2 Ch. 239 ; 86 L. J. Ch. 536 ; 116 L. T. 714. 

AnnoUUion :-^Oenercdly, Retd. Re Twopenjr, Monro v, 
Twopeny (1924). 130 h. T. 816. 

1316a. Contingent reversionary interest — In 
personalty.] — ^Testator, who was entitled 
in reversion expectant upon the determination 
of his wife’s interest So, contingently upon no 
issue of the marriage living to attain a vested 
interest, to the proceeds of sale of certain 
real estate conveyed by him, upon his 
marria^ in 1880, to trustees upon trust for 
sale, died in 1886 in his wife’s lifetime, 
having devised the real estate, which had 
remained unsold, to the use of his wife for 
life with remainders over by way of legal 
limitetions in strict settlement. There was 
no issue of the marriage. The real estate 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husband’s 
will So died in 1921 ; — Held : inasmuch as 
at his death testator’s interest was a con- 
tingent reversionary interest in personalty, 
contingent upon the event of no posthumous 
child being bom who might attain a vested 
interest. So reversionary because it was 
expectant upon his wife’s life interest, 
testator was not competent to effect a 
reconversion by his will, because he never 
became entitled to an absolute interest in 
the property before his death, So the property 
passed under his will as personalty. — Re 
Sturt, Db Bunsen v, Hardingb, [1922] 

1 Oh. 416 ; 01 L, J. Oh. 289 ; 126 L. T. 460 ; 
66 Sol. Jo. 236. 

. Add, Aymotation : — Consd. Re Silva, Silva v, 
SUva, [1929] 2 Ch. 198. 


PART IX. SECT. 4, SUB-SECT. 8.— E. 

•a. SetOed Land Act, 1882 (o. 38), 
«. 22 (6y--0<meirwdi<m,h-Held : this 
sub-seot. by Its terms applies in favour 
of p€Mons ror, to to whom, the land, if 
not disposed of, would have been held 
^ gone under the settlement. Once 
the benefloial interest has become 
absolutely vested in poBsesslon in a 
remaindmnan, ttie settUxent has come 


to an end, & any subsequent devolution 
from such remainderman cannot be 
said to be under the settlement. — 
Bknnktt V, Lucas, [1929] I. 11. 606.— 


PART IX. SECT. 9. SUB^BKCT, 2.— A. 

1284 I. Bledion by person absolutely 
enfwed,}— Although there may be a 
trust for oonveEBlon, the beneficiaries 
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may, if absolutely entitled, elect to 
take the property in its actual state. — 
Orawpokd V, Lundy (1876), 23 Gr. 
244.— CAN. 

PART IX. SECT. 9, SUB-SECT. 2.— 
E. (c). 

1849 i« BtecHon on behalf bf infant — 
By cotirl.] — Where circumstances make 
it highly advantageous for an Infant 

27* 
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Part X.- 

1419. Add. Annoiation : — As to (2) Retd. Re 
McKee, Public Trustee v. McKee, [1931] 2 
Oh. 146. 

1424a. Legacy to heir-at-law — Will In- 

operative to pass freal estate.] — C., by his 
gave all he should leave m the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
&; as to the residue in trust for natural 
children. Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 
will, it descended to the heir-at-law : — Held : 
supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, & also to the real estate. — F arqu- 
HARSON V. Colville (Lord) (1772), Rom. 
129, L. C. 

1428a. .] — Gainer v. Cunyngham 

(1750), 1 Bli. 27, n. ; 4 E. R. 10, L. C. 

Annotation : — Consd. Ker v. Wauchope (1819), 1 Bli. 1. 

1438a. .] — Where by her will a wife 

expressly refrained from exercising a power 
of appointment, which she had, but abstained 
from extinguishing it & confined the opera- 
tion of her will to her own property, & there 
was nothing in the husband’s will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
approbate & to reprobate its provisions : — 
Held : she was in no w’ay precluded from 
exercising her power of appointment by a 
subsequent will. — Gray v. Perpetual 
Trustee Co., [1928] A. 0. 301 ; 07 L. J. 
P. C. 85 ; 130 L. T. 469 ; 44 T. L. R. 654, 
P. C. 

1552a. Provision for forfeiture in case of dispute — 
Election.] — Re Whitwell, Senior v, Wilson, 
[1890] W. N. 171. 

Annotation :—Eefd. Haynes v. Foster, [1901] 1 Ch. 301. 

Id78a. .] — Where successive irrevocable 

appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 


-Election. 

appears to be the intention of the donee of 
the power, & the person in whose favour the 
appointments, are made will be com pelle d 
to elect between them, — ^England v. Lavers 
(I860), L. R. 3 Bq. 63 ; 16 W. R. 61. 

Annotations : — Expld. Pc Tailored *8 Settlmt., Somervillo v. 

Tancred, JBe Seloy, Church e. Tanored, [1903] 1 Oh. 716. 

BeU. Re Eardley’s Will, Simeon e. I^emantle, [1920 1 

1 Ch, 397. 

1580a. Appointment to object within extent of 
power — No object In fact in existence — ^No 
election.] — ^Bulweb r. Hoare (1826), 3 
L. J. O. S. Ch. 227. 

1581a. Invalid delegation of power — Gilts conferred 
on persons entitled under appointment 
exercised under delegated power — No election.] 
— Re Stevens (1912), 134 L. T. Jo. 83. 

1619a. Marriage settlement — Husband not 

entitled to elect against interests of other 
parties to marris^e settlement.] — Oroeer 
Martin (1827), 1 Bli. N. S. 673 ; 1 Dow. & Cl. 
16 ; 4 B. R. 987, H. L. 

Jnrujtation : — Oonsd. Anstoy v. Newman (1870), 39 L. J. Ch. 

769. 

1637a. .] — Testator having directed 

his exors. to sell whatever real estates ho 
might die possessed of, & having given 
benefits to his heir-at-law, afterwards ac- 
quired other lands ; — Held : the heir was not 
bound to elect. — Back v. Kett (1822), Jac. 
534; 37B. R. 952. 

Annotations : — Consd. Churchman v, Irolaud (1831), 1 Russ. 

6: M. 260. Befd. Sohrodor n, Schroder (1854), 3 Eq. Hop. 

97 ; Banco v. Truwhitt (1862), 2 John. & H. 216. 

1643a. Bequest of debt- to mortgagor — Devise of 
reversion in property mortgaged.] — Testator 
having a debt secured on lands, gives the 
mtge. money to the mtgor., & desires that he 
will give a reversionary interest therein to a 
third person. The mtgor. selling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate. — 
Lewis r. King (1780), 2 Bro. C. 0. 600 ; 29 
E. R. 330, L. C. 

Annotation : — Oonsd. Whittaker v. Whittaker (1792), 4 Bro. 

C. C, 31. 


devisee, an order will be made on his 
behalf grantingr election, to take 
property in ite actual state before Its 
conversion dc farto where the will 
dirccta conversion . — Re Cann (1916), 
.34 W. L. R. 296 ; 10 W. W. R. 447 ; 
26 Man. L. H. 285.— CAN. 

PART X. SECT, 2, SUB-SECT. 1.— 
B. (e). 

so. Income of estate left to widow hy 
will for life — Widow*s property left aft^ 
her death to son hy codicil — Income 
received hy vndow till will db codicil 
proved — Liability of widow on election 
against tcill .] — Testator by hJs will left 
the income of his estate to his wife for 
life, & directed that after her death it 
should bo disposed of as set out in a 
codicil, not to be opened until after 
her death. By the codicil be disposed 
of all his estate among his children, 
ifiviug to two of them, after the death 
of his wife, a certain property, w'hich in 
reality belonged to her. His widow, 
without proving the wiU, received all 
iho income of the estate for live years, 
after the lapse of which the will & 
codicil \vere proved. She then elected 
against the will : — Ucld : her election 
related back to, & she was liable to 
account from, the date of testator’s 
death ; but. as she wa« not called upon 
to elect until this action was brought, 


she should not bo charged with interest 
in the meantime. — D avis i\ Davis 
(1896), 27 O. K. 532.— CAN. 

PART X. SECT. 3, SUB-SECT. 9. 

sp. Widow taking different interests 

under urill ,] — Under S.’s will his widow 
took absolatoly thirty-four acn.*8 
dovisod to herw'orth $1,000; she also 
took for life his house Sc lot gai’deu 
worth about $1,500, but subject to a 
son’s & a daughter’s right “ to have a 
home *’ there “ as long os they arc 
single.” The son took absolutely the 
rest of testator’s land worth about 
$3,500, Sc at the widow’s death took 
” the house & lot & garden ” also : — 
Held : the widow was not put to her 
election . — Re SEXSanru (1925), 57 

O. L. 11. 283.— CAN. 

sq. Gift of legacy <£: maintenance to son 
— Gift of 7nnrigage debt to mortgagor — 
Morigaoe debt previousiy aasigneato soti.l 
— UosBOROuon V, St. Andrew’s 
Chtirch, The Trubtrb» of (1917), 55 
8. C. U. 300 ; 38 D. L, U. 119.— CAN. 

PART X, SECT. 7, SUB-SECT. 2. 

1691 a. .1— P, in Feb. 1921, 

conveyed certain lands to a trust ro.* 
3: by a declaration of trust of even date, 
accepted by the trust co., declared 
cxsrtaiu trusts upon which the lands 
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were to be hold. P.’s wife was to have 
a Ufo interest in throe of the parcels 
convoyed, & certain other benefits, 
& at her death the property was to bo 
distributed among P.’s children ; this 
life interest was to be In lieu of dower 
in aU P.’s lands. On Feb. 21, 1921, 
P., by letter, requested the trust co. 
to sign a declaration of trust to the 
effect that It hold one of the parcels 
of land conveyed to It, in which the 
wife was given, a life interest. In trust, 
for payment to an investment aoclety 
of $7,500 ** which pays olT the loan on 
stock for that amount held by my wife,” 
Sc this the trust co. did. By P.’s will, 
made on the date of the cs:ooutlon of the 
conveyance & declaration, ho appointed 
the trust co. his exor. Sc trustee. The 
wife took nothing under the will. P. 
died in July, 1921. In Jan. 1023, 
the tniHt CO. made a mtge. in favour of 
an assurance co. upou three of the 
propertlos in which the widow claimed 
a Ifto estate, to secure repayment of 
a large sum of money wnioh was 
advanced to the trust co. ^ which the 
trust oo. applied in paying off lostns 
made to P. In an aetion by the widow 
agahist the assurance oo. for a declara- 
tion as to her rights under the trust 
deed Sc deolaraUon & for other relief : — 
Held : pltf. having taken Sc continued 
in possession of the properties in which 
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Part XI. — Satisfaction and Ademption. 


1753. Add. Annotation: — FoUd. Re Ware, Be 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 

1769. Add. Annotation : — As to (1) Apld. Be Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 

1772a. ,1 — Walpole v. Conway (Lord) (1740), 

Bam. €h. 153 : 27 E. R. 593, L. C. 

Annotaiiona : — Distd. Tolson v. Collins (1799), 4 Vos. 483. 
^Id. Doofflas V. Wllles (1849). 7 Hare, 318. Reid. 
Klrkhara r. Smith (1749), 1 Vos. Sen. 258. 

1840. Add. Annotation : — Distd. Re Binns, Public 
Trustee v. Ingle, [1929] 1 Oh. 677. 

1873. Add. Annotation: — Apld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 

1873a. ,] — There is no such obligations 

according to the rules of equity, on a mother 
to advance or moke a provision for her child, 
as in the case of a father ; &, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 
afford the presumption of advancement ; in 
such a case the intention to advance is a 
question of evidence. — ^Bennrt .v. Bennet 
(1879), 10 Ch. D. 474 j 40 L. T. 378 ; 27 
W. R. 573. 

Annotation .—Seta. Re Orme, Evans v. Mazwell (1883), 
50 L. T. 61. 

1873b. .] — (1) No presumption aiises in 

coses of dispositions in favour of children by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter’s 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amount to 
the trustees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will ; — Held : the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, & the codicil was not inconsistent 
mth such a view. — Re Ware, Be Rouse, 
Ware v. Rouse (1920), 70 Sol. Jo. 691. 

1878. Add. Annotation : — As to (3) Refd. Re Binns, 
Public Trustee v. Ingle, [1929J 1 Ch. 677. 

1912. After this case add : — 

.] — See, now, Administration of Estates 

Act, 1925 (c. 23), s. 49 (a). 


1918a. .] — If a father devises to a daughter a 

portion equal or greater than what she is 
entitled to out of his land by settlement, 
that is a satisfaction, but the daughter may 
have her eiection, — B ridges v. Hales (1729), 
Mos. 108 ; 26 E. R. 298, L. C. 

1920a. .] — Bridges v. Hales, No. 1918a, ante. 

2006a. .] — The principle deducible from the 

dictum of the Ot. of Appeal expressed in Re 
Scott, Langton v. Scott, No. 1840, namely 
that, in the distribution of a testator’s 
estate amongst bis children & the children 
of deceased children, children claiming to take 
by substitution the share of their deceased 
parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent’s indebtedness to testator ; so that, 
where a testator gave his residuary estate in 
tiust for liis children living at the period of 
distribution & the children of any child then 
dead, grandchildren are not liable, upon 
claiming their deceased parents’ share, to 
bring into account a debt owing by the parent 
to testator’s estate . — Re Binns, Public 
Trustee v. Ingle, [1929] 1 Oh. 677 ; 98 
L. J. Ch. 307 ; 141 L. T. 91. 

2012. Add. Annotation : — ^Mentd. (Uhaney v. 

Maclow (1928), 97 L. J. Ch. 345. 

2046a. Although interest unpaid at date of 

death.] — ^A person, who borrowed £100 
carrying interest at 6 per cent, per annum, 
by his will loft a legacy ot £100 free of duty 
to his creditor. The will did not contain 
any direction to i)ay debts. At the date of 
the debtor’s death there was interest due & 
unpaid in respect of the debt. The exors. of 
the deceased paid the creditor the amount 
of the legacy & interest on the debt, up to the 
date of payment. The creditor then sued for 
the amoimt of the debt : — Held : the rule, 
that a legacy to a creditor of an amount equal 
to or greater than the debt owed by the 
testator to the creditor operated as a satis- 
faction of the debt, applied notwithstanding 
that there was interest due & unpaid in respect 
of the debt at the date of testator’s death. — 
P1TZGERAJ.D V. NATIONAL BANK, LtD., [19291 
1 K. B. 394 ; 98 L. J. K. B. 382 ; 140 L. T. 
406. 


Hhe claimed to have a life luterost, had 
elected to take the benefits given to 
lier by the trust deed & declaration, & 
was, therefore, tenant for life of the 
three properties referred to. — Pubdom 
r. Northern Life Ass'cb Co. of 
(Unada. [19281 4 D. L. R. 679 ; 63 
o. L. R. 12 ; affd. sub nom. Fidelity 
TitusT Co. OF Ontario v. Purdom & 
Northern Lira Assoe. Co. of 
Canada, [1930] S. 0. R. 110 1 1 

D. L. R. 1003.— CAN. 


PART XI. SECT. 1. 

1748 I. SaiUfaciion defined.] — Satls- 
laction is the donation of a thing, with 
the intention, cither expressed or 
implied, that it is to bo taken, cither 
wholly or in part, in oxtlnguishmont of 
some piior claim of the donee. Tho 
doctrine has no application to cases 
where the prior portion has actually 
beon transferred or paid. 

One whoso life was Insured assigned 
to his sou a portion of tho insuranoe 
moneys $1,000, In consideration of an 
undertaking by tho son to advance 


from time to time monoys necessary to 
pay parts of tho premiums. Subse- 
quently tho insured made his will by 
which he gave to his sou $1,000 ** out 
of the money payable at my death out 
of my life insurance policy ** : — Held- .* 
the $1,000 given by the win could not 
bo regarded as a satisfaction of the 
$1,000 assigned to the son. — lie Marks 
(1921), 64 D. L. R. 510 ; 50 O. L. R. 
173.— CAN. 

PART XI. SECT. 8, SUB-SECT. 2.— 
A. (a). 

sr. By payments to legatee — In 
testator's lifetime.] — Held : a sum of 
money paid by testator to persons to 
whom ne had bequeathed ono-haJf 
of his olfeots, was au antiolpatod pay- 
ment of their provision, & not a 
donation. — Buchanan v. Crawford 
(Mollison) (1824), 2 Sb. So. App. 445. 
—SCOT. 

PART XI. SECT. 8« SUB-SECT. 3.— 
C. 

1902 I. In respect o realty.] — ^Doe d, 

21 


Shore v. Saunders (1842), 2 Kerr, 18. 
—CAN. 


PART XI. SECT. 4, SUB-SECT. 2.— A. 

2037 11. .1 — A testator by 

his will, after directing the payment 
of all his lust debts, appointed F. to he 
one of his three exors. & trustees, £c 
wont on to declare that F. should “ be 
paid out of my estate the debt or sum 
of money owing by me to him the 
amount of which the said F. will dis- 
close to my other trustees.” F. 
renounced probate & lodged with the 
exors. a statement of the amount of 
his claim J/eW ; the words of the 
will did not create a legacy, but tho 
testator's purpose was to acknowledge 
that he was indebted to F. in an un- 
certain amoxmt &; that F. w^as entitled 
to payment of the sum which he 
named as owing, without further 
investigation or Inquiry on tho part 
of the exors* — Fitzpatrick v. Gilbe^, 
Gilbert v. Fitzpatrick, 22 Tas. L. R. 
29.— AUS. 
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2047a. - ' Bequest antecedent to debt.} — Bobeets 

V. Bbnnet (1690), 2 Vem. 186 ; 23 B, E. 696. 
Annotation : — ^Beld. Northcote t>. Korthoote (1702)i OoUes 
287, H. L. 

2057a. Although interest unpaid at date of 

death.} — Fitzoehau> v. National Bank, 
Ltd., No. 2046a, ante, 

2075a. .]— jBe Shafto, Fawcett v. Shafto 

(1908), 48 Sol. Jo. 68, 0. A. 


Part XIV. — Merger of 

2367a. — ^Norfolk v. Gifford (1690), 

2 Vem. 208 ; 23 B. R. 735 

2373a. .] — ^Wliere under a marriage settle- 

ment the trusts of the wife’s propoSby were 
for the wife for her life & after her death 
for the husband for his life, with a common 
foim protected life interest proviso in respect 
of the husband’s interest, & the usual trusts 
for the issue of the marriage, with a gift over 
in default of issue, which event happened, as 
the wife should by deed or will appoint with 
an ultimate trust for next of kin, h the wife 
died & her will operated as an exercise of the 
power of appointment in the husband’s 


2102a* -A — Hobbs v. Taitb (1738), West 

temp* IBard. 682 $ 25 B. B. 1096, L. 0. 
Annotation: — Oonid. Wallace v. Pomfret (1806), 11 Tea. 
642. 

2138. Add, Citation : — ^3 Bro. 0. 0. 242. 

2188a« .]— Kaacp (Lady) ». Kemp (1671), 

2 Bep. Oh. 63 s 21 B. E. 617. 

2224. Add, Annotation : — GeneraUy^ Consd. Re 
Warren, Warren v, Warren, [1932] 1 Ch. 42. 


Estates and Charges. 

favour, on an application by the husband to 
have the trust transferred to him on the 
ground of merger of his interests: — Held: 
there had been no mer^r of the husband’s 
life estate in the revermon, because the two 
estates were not coterminous, & an estate 
might come into existence on an alienation 
of his life estate in favour of possi ble c hildren 
on a re-marriage . — Be Change’s Settlement 
Trusts, Chance v. Billing (1918), 62 Sol. Jo. 
349. 

2395. Add, Annotation : — As to (2) Distd. Be Silva, 
SHva r. Silva, [1929] 2 Ch. 198. 


Part XV. — Subrogation. 

2424. Add, Annotation : — ^Refd. Page v, Scottish Insce. Corpn. (1929), 98 L. J, K. B. 308. 


PART XI. SECT. 4, SUB-SECT. 8.— B. 

2089 i. Addition to annuitv,} — CoLE 
tf. Cole (1838), 5 O. S. 744.~-CAN. 

PART XI. SECT. 4, SUB-SECT. 3.- G. 

2102 i. Premimpiiov of satisfaction 
rebutted,] — A leiKru<*y to a creditor equal 
to or greater than tlu; debt owing: fiiiu 
?)y the U'stator is proKurned to he a 
8ati8faotion of tJic but this 

prc'bUiuptJoii uill Ik! rcdmtted by slight 
clnruuistaricx*H, citluT api>eurinfir in 
the will or incident to Iht? nature of the 
debt He of the legacy. A simple 
direction to pay debts is sufticient to 
rebut the presunjj>tion, a forlieri a 
direction, as in this instance, to ijay 
debts &: “thereafter” legacies, — 
ypAunow r. llOYAL Trust Co., [1932] 
1 W. W. It. 370 ; 40 Man. L. 11. 211.— 
CAN. 

PART XI. SECT. 6. 

sj. Separation affreement providing 
for support of infant son — ProoisUm in 
wiU for supporLy—By a separation 
agreement the husband agreed to pay 
the wife a certain sum per annum for 
“ support Sc otherwise ” of their chfld 
until it should become self-supporting 
or attain majority or leave the custody 
of the wife ; & she agreed to accept 
said sum iu full setUemeut of all claims 
which she then had or might thereafter 
have for the support & otherwise of the 
chUd. By Ids will executed four years 
later, which disposed of all his property, 
the husband dli*ectcd his trustees to 
pay the income of the residue of his 
o^te “ towards the nialnteuauoe Sc 
education of ” said child “ during his 
p^orljy ” : — Held : said provision in 
the WiU was in substitution for. & not 
in addition to, that In the agreement ; 
Sc the wife had on election ' between 


them, but was not entitled to both. — 
Ross V, Ross. (19301 1 W. W. R. 376 ; 

2 D. li. R. 42; sub nom, Ross v, 
FossuM Sc Toronto Gbnbba.l Trusts 
C o., 42 B. C. R. 272.— CAN. 

PART XII. SECT. 3. BUB-SECT. 2. 

sk. Failure to pay contributions — 
Joint venture — Whether abandonmefU.] 
— Dadson V. Grrst & Grkst, (1928] 

1 D. L. R. 479 ; [19281 1 W. W. R. 
286 22 Sask. L. R. 253.— CAN. 

PART Xlll. SECT. 8. 

•V. General rule,] — In order to 
marshal, not only must there be two 
creditors of the same person, but one 
of them must have two funds belonging 
to the same person to which he can 
resort. — R otal Bank op Canada v, 
IZBN. (19211 2 W. W, R. 929.— CAN. 

PART XV. 

2424 i. Definition,] — As a gcmeral 
rule the doctrine of subrogation does 
not apply in favour of a party who has 
not paid money or ^ven something in 
satisfaction or extinguishment of a 
security, claim, or demand, or partly 
so, or who has not paid something by 
way of getting In a aecnilty, or the like. 
— OoURSOLLRS V, FOOKKS (1889), 16 
O. R. 691.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2.— A. 

242$ i. What is a penaUp — Goods 
delivered under hire-purchase agreement 
--'-Right to seize goods on failure to pay 
insimment.] — A hire-purchase agree- 
ment relating to a motor truck prodded 
for payment in nine monthly Instal- 
ments. The hirer could become the 
owner of the truck on payment in full 
of the instalments Sc a rupee extra. 
On failure on part of the hirer to pay 
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any instalment os It became due, the 
owner was entitled to seise the truck 
Sc credit its value as against the amount 
due, but subject to a condition that the 
owner In no case would credit the hirer 
with more than the amonnt still duo 
on the contract : — Held : the clause 
of the agreement which enabled the 
owner to seize the track. Sc keep it 
without making any payment to the 
hirer even though Uie value of the 
truck may be very greatly In excess 
of the amount due under the agree- 
ment, was a stipulation by way of 
penalty which the ct. can relieve 
against under Contract Ac_^ s. 74. — 
Maunq Ba Oh V. Motor house Co. 
(1929), I. L. R. 7 Ran. 431,— DID. 

PART XVL SECT. 1, SUB-SECT. C. 

sw. Discount for prompt paymsni ,] — 
Held: a penalty. Sc relief granted. — 
OOLOBOVR V, Gundt (1914), 28 W. L. R. 
731 ; 17 D. L. R. 46,— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2.— D* 

1 ,] — In the ease of a 

sale when the conditions are that the 
pnrohasor shall forfeit the money 
which he has paid If he makes defamt 
in any future payment, the ot, will 
relieve the purchaser from forfeiture 
whore the non-payment has been the 
result of the deUberato misrepresenta- 
tions of the vendor, in order to expose 
the purehaser to forfeiture. — Re Stan- 
let Sc Bunting, (19241 8 D. L. B. 
599 ; 6 0. B. B. 18.— CAN. 


PART XVI. SECT. 8, SUB^SEOT. 1. 
sx. Penatty being reservation only of 
existing legal riM — Bdief not granted.] 
— Boland v, moCabboll (1876), 88 
V, a n. 487.— CAN. 
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Part XVIII. — Equitable Defences 


24S8» Add, Annotation : — Apld* R. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 476. 

2489a. J — Whaj^lby v. Whaixby (1860), 2 

De Q. P. & J. 810 ; 46 E. R. 041, L. JJ. 

2490. CUationa : — ^Por ** 8 Bro. 0. 0. 646 ** read 
“ 8 Bro. C. 0. 639, n.** 

Add, Annoiaiion : — As to (2) Consd. Weld v, 
Petre (1928), 97 L. J. Oh. 899. 

2497. Add, Annotation: — As ho (1) Refd. Weld v, 
Petre (1928), 97 L, J. Oh. 899. 

2512* Add, Annotationa: — Aa to (4) Consd. Weld 
V. Petre (1928), 97 L. J. Oh. 899. ReM. 
Anchor Trust Oo. v. Bell, [1926] Ch. 806. 

2518. CUationa .-—For “ L. R. 6 0. P. 221 read 
** L. R. 6 P. 0. 221,'* 

Add, Annotaiiona : — Aa to (2) Apld. Weld v. 


Petre (1928), 97 L. J. Oh. 399. Reid. Anchor 
Trust Co. V. Bell, [1926] Ch. 805. 

2520. Add, Annotation : — Consd. Lynn Bamber, 

[1930] 2 K, B. 72. 

2521. Add, Annotationa : — Consd. Legh v, Legh 
(1930), 148 L. T. 161 ; Lynn v, Bamber, 
[1930] 2 K. B. 72. 

2525. Add, Annotationa : — Consd. Legh v, Legh 
(1930), 143 L. T. 161 ; Lynn v, Bamber, 
[1930] 2 K. B. 72. 

2527. Add, Annotation : — Reid. Jones v. Waring & 
GUlow, [1926] A. C. 670. 

2552. Add, Annotation : — Reid. Douglass v, Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 263. 

2554. Add, Annotation : — ^Reld. Douglass v, Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 203. 


Part XIX.— Ne 

2637a. -.] — A.-G. e. Mucklow (1816), 1 

Price, 289 ; 145 E. R. 1405. 

2667a. Not residuary legatee.] — residuary legatee 


exeat regno. 

cannot liave a writ of no exeat regno against 
a debtor of testator, on the ground that he 
colludes with the exor. — Graves v, GniPPira 
(1820). 1 Jac. & W. 640 ; 37 E. R. 514, L. C. 


Part XX. — Quia 

2702a. Nature ol action.] — ^A quia timet action is 
a proceeding by which the ct. is enabled to pre« 
vent its jurisdiction from being stultified. — 
Re Anderson-Bbrry, Harris v, Griffith, 
[1928] Ch. 290 ; 97 L. J. Ch. Ill , 138 L. T. 
364, 0. A. 

2703. Add, Annotation : — Reid. Re Anderson- 
Berry, Harris v, Griffith, [1928] Ch. 290. 

2705. Add, Annotation : — Consd. Graigola Merthyr 
Oo. V, Swansea Oorpn., [1928] Ch. 235. 

2705a. Threatened injury to property by water- 
works.] — It is oi>en to the owners of pro- 
perty threatened with injury by authorised 
waterworks to bring a quia timet action to 
restrain the undertakers from doing an act 
which threatens to injure such property, — 


Timet Actions. 

GRAIGOI4A Merthyr Co., Ltd. v, Swansea 
Oorpn., [1928] Ch. 31; 97 L. J. Ch. 129; 
43 T. L. R. 600 ; 71 Sol. Jo. 081 ; affd, on 
another point, [1928] Ch. 235, 0. A. ; [1929] 
A. C. 344, H. L. 

2710. Add, Annotation : — Consd. Peecli v. Best 
(1930), 99 L. J. K. B. 537. 

2712. Add, Annotaiiona : — Consd. Re Anderson- 
Berry, Harris v, Griffith, [1928] Ch. 290. 
Reid. Re Fenton, Ex p, Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 

2713. Add, Annotationa : — Reid. Re Harrington 
Motor Co., Ex p, Chaplin, [1928] Ch. 105; 
Hood^s Trustees v. Southern Union General 
Insce, Co. of Australasia, [1928] Ch. 793. 


PART XVIIl. SECT. 4, SUB-SECT. 4.— 
B. 

25791. Reacisaion on ground of 


fraud ,] — Where deft, raises a defence 
of fraud & misrepresentation, the ct, 
will not errant him relief if he has been 
guilty of lachea. On discovering the 


fraud or misrepresentation it is the 
duty of deft, to repudiate the trans- 
action immediately. — ^Mexelxjohn v, 
Hugo, [1924] 1 D. L. R. 272.— CAN. 
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VoL XXI. Gases 1—61. 


ESTATE AND OTHER DEATH DUTIES. 
Part I. — In General. 

1. Add. Annotation ; — As to (2) Refd. A.-G. v. Bclilios, [1928] 1 K. B. 798. 


Part II. — Estate Duty 


19. Add, Annotation : — Generally^ Held. Re 27, 

Previt4, Sturges v. Brevity, [1931] 1 Oh. 447. 

22a. .] — Testator bequeathed “ B. 

House & contents ** & the stables held there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow 0. to 
have the use & enjoyment thereof for life, 

& after her death upon the like trust for the 
benefit of L. for life. Testator directed “ the 
rent, outgoings, rates & taxes for the time 
being payable in respect of the messuage 
premises, & keeping same & the contents 
thereof insured against fire & burglary & in 
a proper state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.” 0. having died, 
was succeeded as tenant for life by L. ; — 

Held : (1) on the death of C,, the property 
which passed was the right to enjoy the 
benefit of the annual sum, & the case fell 
within 1894 Act, s. 1 ; (2) the principal value 
of the pi^operty should be ascertained under 
sect. 7 (5) (8), the special facts of the case 
being taken into consideration by the comrs. ; 

(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first . 
instance bo borne by residue, which should I 
be recouped by a policy on the life of L. to ! 39. 
be vested in the trustees which at her death { 
would produce a sum equal to the duty, & i 
the interest on the duty & the policy premiums ' 
should bo retained & paid by the trustees 
in each year out of the sum which would 42. 
otherwise be expended by them on B. House. 

— Re Cassel, Public Trustee v. Mount- 59 
BATi'EN, [1927] 2 Ch. 275 ; 96 L. J. Ch. 483 ; 

137 L. T. 785 ; 43 T. L. li. 743 ; 71 Sol. Jo. 

i 61 

Annotation/ — Consd. lie NortbeUflo, Arubolz v. Hudson, . *• 

[1929] 1 Ch. 327. I 


Add. Annotations: — As to {!) Apld.Be Cassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
276. Refd. Parr v. A.-G., [1926] A. C. 239. 
As to (5) Consd. Parr v. A.-G., [1926] A, C. 
239 ; A.-G. v. Adamson (1932), 101 L. J. 
K. B. 299. Generally, Refd. Re Northcliffe, 
Arnholz v. Hudson, [1929] 1 Oh. 327. 

33a. Death gratuity payable to representatives of 
teacher.] — Estate duty is payable on a death 
gratuity granted under Teachers (Super- 
annuation) Act, 1925 (c. 59), s. 5 (1), by the 
Board of Education to the personal repre- 
sentatives of a deceased intestate teacher as 
property passing on the death of the teacher, 
such gi'atuity being property of which the 
deceased was at the time of her death com- 
petent to dispose within Finance Act, 1894 
(c. 30), ss. 2 (1) (a), 22 (2) (a) as deceased 
had an authority enabling her to appoint 
or dispose of the giatuity as she thought fit, 
whether exercised by instrument, inter vivos, or 
bv will, or bv both. — A.-G. v. Quixley (1929), 
98 L. J. K.. B. 652 ; 141 L. T. 288 ; 93 J. P. 
227 ; 45 T. L. R. 455 ; 27 L. O. R. 693, 0. A. 

Add. Annotation : — Consd. A.-G. v. Adamson 
(1932), 146 L. T. 358. 

Add. Citation 132 L. T. 701. 

After this case add : — 

now. Finance Act-, 1930 

(c. 28), s. 39. 

Add. Annotation: — Consd. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 605. 

Add. Amiotation : — As to (2) Consd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

Add. Annotation : — Refd. Bird r. I. R. Comrs. 
(1924), 12 Tax Cas. 785. 


PART II. SECT. 3, SUB-SECT. 1,— A. 


sa. Licence — <£: interest in licensed 
premises .] — Tbo interont of a deceased 

B orson la the baslnosa carried ou la 
oenaed protaises leased from him 
la tbo lioenso thereof Is property 
wlthia Death Duties Act, 1000, s. 5, 
on the value of which his estate Is 
liable for paymout of estate duty over 
Sc above the amouut of the valuation 
made under Valuatlou of Land Act, 
1008 . — lie Gilmer, Poblio Trustek 
V . Stamp Dutiks Comr., [1929] 
N. Z. L. B. 61.— N.Z. 


sb. Provimial bonds exempt from 
succession duly .] — Alberta provluclal 
bonds, exempt from suooesslou duty, 
must be included in the net value of an 
estate in order to arrive at the per- 
centage of duty payable by any 
beneficiary, but such inclusion does not 
make the amount of the bonds subject 
to suoceasion duty . — He Mills Estatk, 
119281 3 D. L. U. 100 ; [19281 2 W. W. 
R. 65 s 23 Alta, L. li. 621.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
D, (b). 

46 ii. By deed incompltiely 

executed .] — Federal Comb, of Tax- 
ation V. Taylor (1929), 42 C. L. R, 80 ; 
3 A. L. J. 65 ; [19291 Argus L. K. 169. 
— AUS. 

so. Gift made ivithin three years before 
death — Motley spent on improving house 
— tVheBter gift to wife .] — A husband 6c 
wife, with their children, lived together 
in a house which belonged to the wife ; 
each enjoyed a separate income. The 
husband paid to a builder with whom 
ho had made contracts about £2,000 
for improvements & repairs to the 
honse. A tew months later he died at 
the ago of fifty-three. It was found 
that the transaction was not entered 
into with intent to diminish the value 
of the husband's estate, but that the 
object was simply to improve the 
family home in accordance with their 
means & station in life ; 8c that there 


was no reason to believe that the 
husband would not enjoy the normal 
span of life, or that he would necessarily 
predecease hla wife : — Held : the pay- 
ments did not constitute a gift to the 
wife of the deceased within Death 
Duties Act, 1021, of Now Zealand, 
ss. 38, 39, so as to be deemed to be 
part of the husband’s estate for the 

g urposes of that Act. — Fincjh v. 

TAMP Duties Comr.. [1929] A. C. 
427.— N.Z. 


sd. Shares in company issued to 

children of deceased — Payment by com- 
pany*s cheque debited to deccased*8 
personal accovmt — Subsequent transfer 
of debits to children* s accounls^lte- 
transfer of debits to deceased*8 account 
within three years of death .] — Per 
PETUAL Trustee Co. v. Comr. op 
Stamp Duties (1929), 29 8. B. 15.3; 
46 W. N. 58 ; revsd., 43 0. L. R. 247 : 
30 S. R. N. S. W. 215; 47 N. S. 
W. W. N. 108; (1930), Argus L. R. 
33.— AUS. 



Cases 68— fiOft. 


English and Empire Digest Supplement. 


68. Add. Annotaiion : — FoUd. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 605. 

68a. Disentailing deed & resettle- 

ment.] — ^By a disentailing deed & a deed of 
resettlement, A. & his mother appointed 
property to trustees upon trust for the 
mother for life, & then upon certain trusts 
for management. There followed a dis- 
cretionary trust in favour of A., his wife or 
children, with remainder in trust for A-’s 
sons, & with ultimate remainder to B. The 
mother died in 1925, & estate duty was 
paid on the value of the settled property. 
The trustees, under their discretion, then 
paid £50 a month to A. & the balance of 
income to E. In 1926 A. died, unmarried, 
& estate duty was claimed : — Jffeld : A., in 
executing the disentailing deed & resettle- 
ment, had acted as a person “ competent to 
dispose of property ** within 1894 Act, 
s. 22 (2) (a), & the discretionary trust in his 
favour was a reservation by him of an 
“ interest ” in the property within Customs 
& Inland Revenue Act, 1881 (c. 12), s. 38 
(2) (c). Therefore, by that sub-sect, read 
with 1894 Act, s. 2 (1) (c), the property was 
deemed to have passed on A.*s death & estate 
duty was payable. — A.-G. v. [1931] 

1 K. B. 81 ; 99 L. J. K. B. 605 ; 143 L. T. 
639 ; 46 T. L. R. 687, C. A. 

67a. Contingent succession — Accumulations.] 

— By a settlement dated Mar. 24, 1924, the 
settlor directed the trustees thereof t-o hold 
the capital of the trust funds upon trust for 
all or such of his children then living or there- 
after to be bom as he should ay^point, & that 
during his life the income ponding any such 
appointments should be accumulated & 
added to the capital. On his death the 
capital went as to two-fifths to his son & as 
to three-iiftliH equally between his three 
daughters if they survived him. The tmst 
on the settlor’s deatli in favour of t})e son was 
not expressed tt> be contingent, but there was 
a proviso that if the son died before the 
settlor liis tAvo-fiftiis sliould go over to the 
daughters, again only in the event of tlieir 
surviving the settlor. The son & daughters 
survived the settlor, who had no more 
children after the date of the settlement. 
Gn the question whether, under the trusts of 
lljat settlement, on the death of the settlor 
on Mar. 11, 1928, without having exercised 
the power of appointment, the trust property 
passed on his death to the four children 
within Finance Act, 1894 (c. 30), s. 1, & thus 


became liable to estate duty, & also devolved 
on the death so as to create a succession under 
Succession Duty Act, 1853 (c. 61), s. 2, A; 
was liable to succession duty : — Held : 
(1) before the deatli of the settlor, the bene- 
ficial interest of fihe children in the tru^ 
property was indefinable, since in certain 
events they might never have become 
entitled, Sd the settlor had reserved full 
control both of capital & income until his 
death; but, on his death, the son became 
indefeasibly entitled to two-fifths &, each of 
the three daughters became beneficially Sc 
indefeasibly entitled to one-fiftb ; Sc accord- 
ingly the capital of the trust funds passed on 
the death as also the accumulations of 
income ; (2) the capital of the trust funds 
was also liable to succession duty on the 
death of the settlor, Sc no distinction could bo 
made between cai)ital Sc accumulations of 
income which were the fruit borne by the 
corpus of the settled funds. — ^A.-G. v. 
Adamson, [1932] 2 K. B. 169 ; 101 L. J. 

K. B. 299 ; 146 L. T. 368 ; 76 Sol. Jo. 95, 
0. A. ; revsd. 174 L. T. Jo. 489, H. L. 

72. Add. Annotation : — As to (2) Refd. He Wilkin- 
son, Page V. PubUc Trustee, [1926] Ch. 842. 

75. Add. Citaiiona .-—94 L. J. K. B. 139 ; 132 

L. T. 717. 

90a, Trust established In England.] — 

By his wUl, made in English form, testator, 
who declared that the instrument was to take 
effect according to the law of Hong Kong 
where hejwas domiciled, devised & bequeathed 
111 8 property, which was situate out of the 
United Kingdom, to trustees on tmst to 
invest a sum to produce an annuity for his 
wife, to pay certain legacies Sc to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during their 
or his lives or life, A. on the death of the last 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money A, at the request 
of the lenders, he appointed, in England, 
four new tmstees of the will, three of whom 
were resident in England. Between 1913 Sc 
1922, owing to the tenant for life’s dealings 
with the tmst funds, proceedings in the Ch. 
Div. were instituted A orders were made in 
connection with the administration of the 
tmsts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
A two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct. 


PART IL SECT. 3, SUB-SECT. 2.-~E. 

p J. — By an Indenture 

T., who was entitled in fee Bimple to 
certain lands subject to certain leases 
then current, conveyed the lands to A., 
his daughter, for life, or until the 
happening of certain events, with 
remainder to her children, in considera- 
tion of covenants by her to make 
annual payments to him & his wife 
during their lives, A to Indemnify him 
in respect of covenants contained In 
the unexplred leases. T. A his wife 
T)rodeoea8ed the daughter, A she 
db^d leaving children. Her life estate 
had not determined in her lifetime : — 
Jlcid : the lands comprised In the 
indoiiture did not form pai*t of the 
dutiable estate of A. by virtue of 
sect. 102 (2) ik) of ** Stamp Duties 
Act, 1920-24.’* The dominant words 
of that provision are " under or by 
virtue of any agroemeut made by the 
deceased," A they mean that the pass- 


ing of the property shall proceed from 
the volition of deceased. — A ngus v. 
Comb, of Stamp Duties (1930), Argus 
L. li. 337 ; 4 A. L. J. 163.- AUS. 

se. Reservation of life inUrest to settlor 
— On survitring wife .] — By a marriage 
settlement made in 1876,^30,000 was 
settled upon trust to pay the income 
to the settlor's wife for life, after her 
death to the settlor for life, A after 
the death of the survivor upon trust 
for the children or remoter issue as they 
should by deed Jointly appoint, or 
in the absence of a Joint appointment 
as the survivor should bv or deed 
appoint, A in default of appointment 
for the children aa therein provided. 
The settlor died in 1925, without having 
exercised the joint power of appoint- 
ment, leaviim nis wife A children him 
surviving. For the purpose of death 
duty under the Stamp Duties Act, 
1920-1924, of N. S. W. HeW .• as 
the settlement contained a trust to 


take effect ** after the death " of the 
deceased settlor A in refarenoe thereto, 
bis property was to be " deemed to 
include " the property subject to the 
trust, without deducting the value of 
his wldow*8 life interest thoreln. — 
Habbtt V. Stamp Dutibs Comb., tl9293 
A. C. 444.— AUS. 

$1. Jointly with wife .] — In 1896 

a husband settled property in N. S. W.. 
directing that the income therefrom 
should be paid to his wife during their 
joint lives, A upon the death of either 
of them to their daughters equally 
for their respective lives. The settlor 
died in 1914, A was survived by Ms 
wife: — Beld: the settlement contained 
a trust ** to take effect after his ** (the 
settlor's) " death " within Stamp 
Duties Act, 1898, of New South Wales, 
s. 58, A accordingly upon the death of 
the settlor duty under that sect, became 
payable. — ^Thomson v. Stabip Dutibs 
Comb., 11929) A. O. 450.— AUS. 
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by of the proceedings in the Ch. Div. 
& the orders made therein. The trust pro- 
perty was situate abroad : — Hdd : the suc- 
cession of the infante to testator’s residuary 
estate was at his death a succession by virtue 
of Hong Kong law & to Hong Kong property, 
& it had never lost that onaracw or fallen 
within 1853 Act, a. 2, & the property was not 
liable to estate duty under 1894 Act, s* 2 (2). 
— A.-G. V. Bbliuos. [1928] 1 K. B. 798; 97 
L. J. K. B. 139 ; 138 L. T. 294 ; 44 T. L. K, 
214; 72 Sob Jo. 49, 0. A. 

94. Add. Annatcdion: — ^Apld. A.-G. e. Howe 
(1926), 94 L. J. K. B. 540. 

96a. Shares.] — ^Testator, a German 

subject, was, at the outbreak of the European 
War, entitled to stocks, shares, & securities 
in English, South African, & American cos. 
The certificates were in all cases situate in 
London, &; the securities themselves were 
transferable in London at the outbreak of 
war, A at the date of testator’s death. 
Testator died in 1916, in Berlin, being 
domiciled in Germany. By his will three- 
fifths of his property were bequeathed to 
German & Austrian beneficiaries, & two- 
fifths to British & Polish beneficiaries. In 
1915 the will was proved in Germany by the 
exors. named therein. In 1922, grant of 
administration in England was made to pltf. 
By virtue of Treaty of Peace Orders, the 
whole of the interests of the German & 
Austrian beneficiaries became charged with 
& subject to the claims of the Custodian of 
Enemy Property. In 1922 all the South 
Afidcan securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South Africa to administer 
testator’s South African estate, & estate duty 
in South Africa was paid by him in respect 
thereof. Some of the American securities were 
transferred to the American Alien Property 
Custodian, administration of testator’s Ameri- 
can estate was granted in America, & the 
securities were transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. All 
the remaining American securities, with the 


exception of a small balance, were released 
to pltf. by the English Custodian. In May, 
1924, pltf. filed a corrective affidavit, including 
therein those of the American securities 
which had been released to him at that date, 
& he paid estate duty & interest in respect 
thereof; — Eeld: (1) all the shares were 
locally situate in England & the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
Ss was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death. — Be Aschbott, Clifton 
V. Strauss, [1927] 1 Ch. 313 ; 90 L. J. Ch. 205. 

99. Add. Annotaiion : — As to (4) Refd. Be 
Bateman, [1925] 2 K. B. 429. 

107a. .] — ^By settlements made in 

1906 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, &; the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements: — Held: (1) 
the transaction was a bond fide sale between 
mother Sc son, & no succession duty was 

S ayable ; (2) as to the claim for estate duty. 

biere had been a purchase for partial 
consideration ” within 1894 Act, s. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life ; (3) “partial 
consideration,” in sect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller. — Be Bateman (Baroness), 
[1926] 2 K. B. 429 ; 95 L. J. K. B. 199 ; sub 
nom. Be Bateman (Baroness), A.-G, v, 
Wrepord-Brown, 134 L. T. 153. 

Add. Annotation : — As to (2) Refd. Be Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 


PART II. SECT. 4. SUB-SECT. 1. 

• i. S, P. Holmes v. Stamp Ddtibb 
OoMB., ri927] N. Z. L. R. 758.— N.Z. 

B il, Diacharge by eon of legUim.\ 

— father granted a bond for £80,000 
in implement of an undertaking by him 
in hlfi second son’s marriage oontraot, 
in contemplation of the son’s marriage, 
& in oonsidoratlon of a conveyance 
executed by the son’s intended wife 
for behoof of the spouses. In the 
marriage oontraot the son aooopted the 
obligations therein contracted by his 
father as in full satisfaction In any 
event of all legal claims for legitim 
or otherwise he might have upon his 
father’s estate. At the date of the 
marriage oontraot 8c of tho bond the 
only Claim to legitim poBsible to tho 
son was in the event of his elder 
brother predeceasing his father. That 
event happened, & at the father’s 
death tho amount of legitim to which 
the second son would have had a claim, 
had lie not discharged it, was £25,000 : 
— Held : the bond could not be 
regarded as a debt incurred by the 
father for full consideration in money 
or money’s worth wholly for deceased’s 
own use 8c benefit in the sense of 
1894 A(^ s. 7 (!),&; did not form a 
proper deduction in determining the 
value of his estate for the purposes of 
estate duty. — Lord Advocate e. 


Wabrender’s Trustees (1906), 8 
P. (Ct. of Sess.) 371.— SCOT. 

PART 11. SECT. 4, SUB-SECT. 2. 

la. InUreai in business ” — Whai is 
—1914 Act, s. 15.1— A father & two 
of his sons oarrM on buBiness in 
partnership. By a re-arrangemeut of 
the partnership relations the father 
accepted £124,646 in full of his whole 
rights in the old firm 8c its assets, & 
agreed to allow this sum to remain as 
a loan to the now firm at 4 per cent, 
interest, on condition that, if called 
up by him, or in any event on his 
death, it was to be repaid by ten yearly 
instalments. The father contributed 
no capital to tho now firm apart from 
the loan, but had on interest in the 
profits to the extent of a one-tenth 
share. He died in 1922, leaving a will 
by which ho bequeathed the reridue of 
his estate, including the loan, to his 
family, & estate duty was duly paid 
thereon. The two sons came to an 
arrangement with their father’s exors., 
under which the sous agreed to repay 
the loan at once in return for a certain 
discount ; & in settling with the exors., 
they retted in the business tho 
reraeotivo shares of the loan falling 
to them, by crediting themselvos with 
the amounts in the books of the firm. 
Within two years of the father’s death 
one of the sons died, 8c estate duty 


became payable on his estate. His 
exor. having clainiod a reduction, 
under the above sect., of the estate 
duty payable on the sum credited to 
tho BOD in the firm’s books in resiiect 
of his share of his father’s loan ; — 
Held : the father’s right to repayment 
of the loan was not an ** interest in the 
business ” within the sect., & the sum 
standing In the son’s name tn the books 
of the firm woe an interest in the assets 
of the firm, & was not identical with 
his father's interest In the jus credit 
of the loan. — Glkn v. Inland 
Revenue, [19261 S. C. 44. — SCOT. 

80 . ,] — The proprietor 

of a wine Sc spirit business, by his 
tnist'disposition & settlement, dieted 
hlfl trustees to convoy the residue of 
his estate to hia only daughter on her 
attaining twenty-five years of age, 
with a destination over in the event 
of her predeceasing the period of con- 
veyance, & to pay her the income of 
the residue untfi that date. He 
directed his trustees to sell the business. 
The daughter died eight days after 
testator, under the age of twenty-five. 
8c before the direction to sell had been 
implemented. The trustees having 
oklmed a reduction, under Finance 
Act, 1914, 8. 15, of the estate-duty 
payable on the daughter’s death, in so 
far as assesMible on the value of tho 
business, the Comrs. of Inland Revenue 
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121a. Enures for benefit ot residuary 

legatees— Where annuities free of duty given 
out of residue.}— 7?e Grinlioton, Pubuc 
Tkuhtee i\ Grinlinton, [1032] W. N. 240 ; 
174 L. T. Jo. 403. 

128. Add. Annotations Refd. Re Exmouth’s 
Annuity, [1926] Ch. 280 ; Re Drake, Drake v. 
Wilson, [1926] Ch. 669. 

128a. “ Land & chattels ” — What are 

** chattels.^*}— By an Act of 64 Geo. 3 an 
annuity of iB2,000 was inalienably settled 
on Lord B. ^ his successors in title. In 
1892 the redemption of the annuity for a 
sum of £56,890 was agreed upon, & that 
amount was paid into ct. & invested in the 
purchase of Consols. The fifth Viscount E. 
died in Aug. 1922, & the sixth Viscount in 
Feb. 1923, Questions having arisen as to 
the payment of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (h) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (b) to 
be treated as an estate by itself : — Held : 


** chattels ’* in collocation with otettled lands 
in 1894 Act, s. 6 (6), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
& the sum of Consols was not V chattels ” 
within the sub*BOct., must be aggregated 
with the other property for the purpose of 
paying estate duty.— Exmouth’s Annuity, 
[1925] Ch. 280 ; 94 L. J. Ch. 208 ; 133 L. T. 
39; 69Sol. Jo. 411. 

129a. Where duty commuted — Not aggre- 

gated with unsettled property.] — Where 
estate duty has been commuted under 1894 
Act, s. 12, the property in respect of which the 
commutation has been made is not property 
on which “ estate duty is leviable ” within 
s. 4 of that Act is not to be aggregated 
with other property of the same person on 
which estate duty is leviable. — A.-G. v. Howe 
(Earl) (1926), 94 L. J. K. B. 540 ; 133 L. T. 

801 ; 41 T. L. R. 610 ; 69 Sol. Jo. 791. 0. A. 

131. Add. Citations : — affd. sub nom. Parr v. 
A.-G., [1926] A. C. 239 ; 95 L. J, K. B. 417 ; 
134 L. T. 321 ; 42 T. L. B. 217, H. L. 

After (jross-reference following this caso*add : — 

Death after July 29, 1927.] — 

See, noie, Financo Act. 1927 (c. 10), s. 53. 


refused the claim: — Held: sect. 15 
applied, in respect that the beneficial 
possession & enjoyment of the roeldiie, 
including the business, had passed to 
the daughter on testator’s death, & 
had again passed on her death : & 
the trustees \^^ere, accordingly, entitled 
to the relief claimed. — W arren’s 
TRC8TKF.S V. INTJIND KEVENUE, 11928] 

S. C. 806,— SCOT. 

PART II. SECT. 4, SUB-SECT, 4. 

d. For “ ChariiahU jmrposes — Hi 
Australia db abroad^’* road “ Charitable 
purposes — In Australia — abroad.'* 

d 1. .1 — By Estate Duty 

Assessment Act, 1914, s. 8 (5), estate 
duty is not to be assessed upon so 
much of the estate os is bequeathed 
** for religious, scientific, charitable or 
public cduciational purposes ” : — Held : 
os no contrary intention appeared, the 
word “ charitable ” was to bo con« 
stnied In its legal & not its popular 
sense. — Cuestebman v. Federal 
CoMH. or Taxation, 11926] A C. 128 : 
95 Ij. j, P. C. 39; 134 L. T. 360; 42 

T. L. R.121.— AUS. 

d ii. “ J^ahlir benrvoh^d institu- 

tion*'- What is,]~H(1d : the expres- 
sion “ public; benevolent institution ” 
in sect, 8 O’*) of Estate Duty Assess- 
inent Act, 19] 1-1928, does not Include 
organisations which do not promote 
the ridicf of povt;rty, sulTering, distress 
or misfoTtiinc. The ** Itoyal Naval 
Ifouse ” is, therefore, not a “ piildic 
b(‘nevolefit institution ” within the 
Sf^ct. - I’KUPKTUAL THDKTKE (;o., 
Ltd. V. i' A NATION C'o.WR.. [19311 Aigiis 
L. IL 210 ; 5 A. h. J. 109,— AUS. 

PART II. SECT, 6. 

132 i. Af/ffregatcfl propertu — Whether 
property aggregated more than once on ( 
same death.] — Testator, who had two 
sons, H. & 3., by his will devised pertain 
real property to his son, H., in trust for 
fl. for his life, with remainder to H.’s 
children as H. should appoint, A:, If 
t here should be no sou of H. who should 
attain the age of 21 years, then in tnmt 
for ills, Listator’s, other eon, J. 
Testator died in 189.3, Sc H. entered 
into possession of the lands under the 
trosts of the will. J. died intestate Sc 
unmarried In 1897, leaving his brother, 
the said H., his hclr-at-law. By an 
order of the ct. made in 1908 It was 
declared that on the death oi J., f f. took 


an estat/C for life, with a vested absolute 
interest in remainder, subject Ijoing 
divested if he left issue, in the freehold 
lands devised by his father’s will, &, 
accordingly, that H. could make a 
valid tcstaniontaiy disposition or 
otherwise dispose of his estate or 
interest lu the lands. On the death of 
J., H. took out a grant of admluistra- 
' tiou, & paid duty iu respect of the 
personal propeity which passed on the 
death of J., but he did not pay any 
estate duty in respect of the coiitingout 
interest in the lands which had been 
devised to J. by his father’s will. Sc 
which passed to him, H., as his 
brother’s heir-at-law. II. died without 
issue in 1920, ic estate duty was paid 
by Jiis exor. on the value of the pro- 
perty wiiich passed ou liis death, 
including the lauds in question : — 
Held : the Ilevenuc Comrs. were 
entitled to claim estate duty on the 
death of J. In respect of his contingent 
estate in the lands which passed on Ids 
death to H., & the rate of estate duty 
was to be calculated according to the 
value of that Interest w^hon It fell into 
possession on the death of H., together 
wdth the value of the rest of the estate 
of J. — He O’Connor’s Estate, Hen- 
drick V. ItEVENinC CoMKS., [1931] 
I. 11. 98.— IR. 

sd. Degree of relationship — CalciUati/m 
of — Beyond third degree.] — The words 
“ not beyond the third degree ” 
occurring in Deceased Persons’ Estates 
Duties Act, 1921, Sched. (2), Part II., 
para. 2, refer to the method of calcula- 
tion according to the civil law, in which 
the degrees were calculated up to the 
common ancestor, & then down to the 
beneficiary in questiou : —Held : a son 
of a first cousin of testatrix was beyond 
the tlilrd degree of relationship to 
testatrix, & the Comr. of Taxes had 
rightly assessed the duty iiayablo in 
respect of the benefit he took imUer her 
will, lu accordance with Bched. (2), 
Part If., para. 3, of the said Act. — He 
Cook (1925), 21 Tug. L. R. 11.— AUS. 

•e. Selected class of relatives .] — 

The benefit of Estate Duty Assess- 
ment Act, 1914-1922, 8. 8 (6), extends 
to all property w'hlon by force of the 
will, or by the law as to the distribution 
of the estates of intestates, passes 
directly from testator or Intestate to a 
member of the selected class, proWded 
in the case of a will that on the death 
of testator it can be shown, from the 


terms of the will 8c by referenoo to the 
state of his family, that the property 
must go directly from him to persons 
within the class & that in no conceivable 
event can it pass from the testator 
to any person who is outside the class. 
— Smith v. 'I'hb Federal Comr. of 
Taxation (1928), 40 O. h. R. 407 ; 
[1928] Argus L. R. 189.— AUS. 

PART II. SECT. 7, SUB-SECT. 1. 

' mi. — .1 •Tofltaior was, at 

the time of his dcatln f;Ualrman 8c 
managing director of a oo. canning on 
bnsin(;sH as tea & wine mertshanks. I’be 
business had been esDil)lislicd by 
testator's gnimlfatln^r many S'cars ago, 
&. had been carried on by his family 
ever since. The ijusiness had been 
turned into a limited co. in 1898, witli 
a sbure capital of .4:39,000, divided iutn 
IiO.OOO sliares of £1 each, of wdiich 
23,007 had been issued, & it wiia turned 
Int o ft j)rivate eo. in 1908. At. the cJaL; 
of his death the U'stator liel<l 18,501 
HharoH, & liis son, the assistant manag- 
ing tllroet'or, held 4,251. Tlu; sliares 
were traTWfijrahlc, Hiibject to the right 
of the dim-tors to refuse to register 
any Iransfi-v of shares upon whieli the 
CO. liad a lien, or a transfer to a trans- 
feree of whom the dire(!tor8 did not 
opprovo. '.rho CO. was a solvent one ; 
the last balance sheet, jirlor to the date 
of the death of tlu) ti'stator, show-ed a 
sundus of assets over liabUitlos of 
i-36,399, the principal asset consisting 
of the stock -In -ii-ade, valued in the last 
balauc.ti slieet at £23,329. The Bbui-es, 
which were all held by members of 
testator's family, had never been dealt 
with on the Stock Exchange, 8c there- 
fore they had no market quotation. 
As the CO. was a private co., in w'hlch 
pra<d;i(»lly no one was iiitorcstlid 
except the directors, the profits i-onld 
bo divided up either as salaries or 
iJividends as the directr)rs chose, Sc 
they decided to give the profits as 
salaries. At the time of his death the 
salaiT of testator w-as £2,000 Sc that of 
his son £1,000 per annum. For the six 
years previous to toetatov's death the 
actual dividend paid averaged 5-3 per 
cent, oil the Issued capital of £23,007. 
Belli testator & his son had sp^lal 
knowdodge of the business, to which 
they gave constant dally attention. 
I’estator’s exors. when making their 
return for the purpose of estate duty, 
valued testator’s shares at 15s. each, 
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186a. Shares.] — Be Aschrott, Clifton 

Strauss, No. 96a, ante. 

136b. How ascertained — Special facts to be 
considered.] — Be Oassisl, Public Trustee v. 
Mountbatten, No. 22a, ante. 

187a. Bequests of shares of residue — Accruer clause 
— Calculation of value of interest of deceased 
beneficiary.] — Viscount N. by his will & three 
codicils thereto disposed by clause 6 of his will 
of 74J hundredths of the income of his re- 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legatees, his or 
her share should accrue to the survivors. 
By sub-clause 29 ho provided for the applica- 
tion of the remaining income in payment of 
other legacies, & these being paid the remainder 
was to be applied in the same manner as the 
74J hundredths. By clause 10 it was directed 
that the capital should go in moieties to 
charities. By an order made on July 28, 
1924, the income was flivided into one 
liundred & thirds. Two of the income bene- 
llciaries had now died. On a summons taken 
out in these circunistancos asking whether 
the estate duty payable by reason of the death 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
previously enjoyed by such person or upon 
the like proportion of the actuarial capital 
value of the income during the respective 
lives of the several persons entitled thereto 
or other the period during which the trusts 
in respect of such income should bo sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was payable : — Held: { 1 ) the property which 
XJassed on the death of any such person must 
bo taken to be a shai’e of cax)ital in the 
residuary trust fund, A: that estate duty must 
be paid on the value of such share ; (2) the 
duty payable on any such death was a first 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate. — Re 
Nor^fhclifpe, Arnholz V. Hudson, [1929] 
1 Ch. 327 ; 98 L. J. Oh. 65 ; 140 L. T. 300. 

146. To cross-references before this case add “ Sec, 
alao. l.aw of Property Act, 1925 (c. 20), 
s. 17 (3).” 

147a. Payment by instalments — Real property — 
Land held in undivided shares — Efiect of 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV.] — Re Wheeler, Jameson v. Cotter, 
No. 209d, post. 

147b. .] — A.-G. V. Public 

Trustfus & Tuck, No. 209o, post 


155. Add. AnnoUUiona: — Aa to (1) Expld. Be 
Portman (No. 2) jl925] Cb. 294. Dlstd. Re 
Drake, Drake v. Wilson, [1926] Ch. 669 ; Re 
Lomer, Public Trustee v. Victoria Hospital 
for Children, [1929] 1 Oh. 731. Held. Be North- 
cliffe, Arnholz v. Hudson, [1929] 1 Oh. 327. 

161. Add. Annotations : — FoUd. Be Portman 
(No. 2), [1926] Ch. 294. Distd. Be Drake. 
Drake v. Wilson, [1926] Ch. 659. 

161a. .] — A rentchorge of £50,000 per 

annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to commence from 
their respective successions to the title & to 
be paid without any deduction except for 
death duties, So a similar rentchargo was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son & other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with rcmaindei*8 over. 
By a deed poll dated Oct. 15, 1913, provision 
was. made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
the decision of the ct. at the original hearing 
of the summons {Re Portman (Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50,000, & it was admitted in ai'giiment 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty & that which was assessable upon the 
death of the third Viscount. After judgment 
had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, &> it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued : — 
Held : the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
& in proper proportions upon all persons 


])a.siti&r tlu‘ir «HtiiriaU) of value on t>hc 
average (Hvidend for the pivredlng 
1 >eriod of six yearH the market price 
of similar shares, a valuation which 
thev’ suhsmiuontly offered to iucrease 
ff» 17«. (id., but tho Hevenuo Comrs. 
deelitied to accept tliese values : — 
Jfvld : t,h(' CO. could be fairly riM?aniod 
us capable td oarnlng on a cuniiuei*cial 
basis 10 per cent, on its capital, but, 
taking Ihls as tho principal test of 
value, it must be subject to tlio con- 
sideration, on the one hand, of the 
rostrictlon upon tlio tmnsfer of the 
shores, on tho other, to the added 
value by reason of the security of the 
co.*s position. Also, tho Comrs.* con- 
tention that testator’s shai*e8 would bo 
most likely sold en hloc to a slngJe 
imrchascr, & tliat their value should bo 
fixed a<!cordiugly, was ungustalnabio 
as tho i»os3lblllty of tlm shares being 


dlvide<l up among several puivlit^ers, 
either members of testator’s family or 
of the public, must be considered, for 
Finance Act, ISIH (c. HO), s. 7 d»>e8 

not conleniplate in the term “ open 
market ” not, only a market wbleh is 
hypothef Jeal, but also only hyiu)- 
thetieal pnr(dmsoi*s wanting a Idock of 
shanks. — S mvth lliiVExnK (k)MitH., 
IIUHI] 1. K. 613.- -IR. 


m 11. AtdaUof death— Property 

transferred by gift wwdn three yea^ of 
dealh.l — A mother transferred ce^ln 
seouiitlos in gift to each of her chll^en, 
the total value of tho secui'ities at the 
date of tremsfer being £406,662. ,She 
died within three years of the date of 
tho gifts. The value of the Becurito 
at the date of her death was £453,212 : 
—Held : the value of the securities for 
tho purpose of estate duty wiw the 
value at the date of the donor’s death. 


& not that at the date of the gifts. — 
STRATneONA, LoUD V. INLAND REVENUE 
COMRS., [1929] S. C. 800.— SCOT. 


PART II. SECT. 7. SUB-SECT, 2. 

b i, Secured on home d.’ foreign 

assets — Foreign assets alone sujfficienl 
security.] — The estate) of a deceased 
person consisted of property in N. S. W. 
& of property outsido the State. 
Amongst other debts there ^vas one of 
£32,279 which was secured by mtge. 
or charge over a part of his home assets 

also, over certain of his foreign assets 
which were valued at £33,427 : — Held : 
tho case fell within Stamp Duties Act, 
1920, 8. 109 (3), Sc In assessing death 
duty on the estate no allowance should 
he made for the debt or any part 
thereof. — Sollas v. Stamp Duties 
OoMR. (1928), 28 S. R. N. S. W, 207 ; 
46 N. S. W. W. N. 52.— AUS. 
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becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act ; the rentcharge, or the abat^ 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment $ A; the 
order would be in the terms of the minutes 
prepared in accordance with that judgment. — 
lie PoBTMAN (Viscount) (No. 2), [1926] Oh. 
294 ; 94 L. J. Ch. 829 ; 133 L. T. 389. 

166a. Effect of hotchpot clause — Whether advances 
made over three years before death brought 
Into charge.} — Re TomsifACHB, Forbks v. 
Public Trustee (1930), 69 L. Jo. 423 ; 169 
L. T. Jo. 619 ; [1930] W. N. 138. 

170a. .1 — Northclifpe, Arnholz V. Hud- 

son, No. 137a, ante» 

176. Annotation: — As to (1) Consd. Re 

Carrington, lialplis v, Swithonbank, [1982} 

1 Oh. 1 . 

186. Add, Annotation: — As to (1) Refd. Re 
Phillips, Lawrence v, Huxtable, [1931] 1 Ch. 
347. 

203. Add, Annotation : — ^Refd. Re Previt<3, Sturges 
V. Previt6, [1931] 1 Ch. 447. 

209a. Effect of Law of Property Act, 1925 (c. 20), 

s. 16 (5).] — Re Mellish, Clark v, Buchan- 
NAN (1927), cited in [1929] 2 K. B. at p. 82, n. 

Annotations : — FoUd. A.-G. v. Public Trustee & Tuck, [1929] 

2 K, B. 77 ; Re Wheeler, Jameson v. Cotter, 11929] 2 
K. B. 81, n. Distd. Re Kempthomo, Charles v, Kemp* 
thome (1929), 46 T. L. R. 15 ; Newman, Slater t\ New- 
man, (1980] 2 Ch. 409. Coiud. Re Wamni, Wnrren ?’. 
Warren, [1932] 1 Ch. 42. 

209b. •] — ^The above sub-sect, preserves the 

liability of real estate to pay its own duties. — 
Re Morris, Skinner v, Sanders (1927), 71 
Sol. Jo. 472. 

209c. Incorporation of Form 8 of Statutory 

Will Forms, 1925.] — Testator by his will, 
after making specific & pecuniary bequests, 
gave his wife absolutely any freehold or 
leasehold house belonging to him & in which 
he should be residing at his death. He 
declared that all legacies thereby given should i 
be free of all death duties & devised & be- I 
queathed all his residuary real & personal 
estate to his trustees, & declared that (inter 
alia) Form 8 of the Statutory Will Forms, 
1925, should be incoi’porated in his will so 
far as it was applicable to his residuaiy 
estate. The only real estate testator 
possessed at the time of his death was a 
freehold house in which he was then residing. 
Questions arose : (a) whether having regard 
to Form 8, clause 4 (c), of the Statutory Will 
Forms, 1925, the estate duty payable in 
respect of testator’s freehold house on his 
death should be borne by the testator’s 
widow or by the residuary estate, A 
(b) whether upon the true construction of 
the will, the estate A succession duties pay- 
able by reason of the testator’s death in 


respect of the freehold house were payable 
out of the residuary estate: — EM: (1) 
although the exor. was by reason of the 
provisions of Law of Property Act, 1926 
(c. 20), 0 . 16, now accountable for estate duty 
on realty, the incidence of the duty remained 
unchai:^d A was still charged by virtue 
of the Finance Act, 1894 (c. 30), s. 9 (1), on 
the realty in respect of which it was paid. 
Form 8, clause 4 (o), therefore, had no appli- 
cation, A apart from the quesUon of con- 
struction the estate duty on the freehold 
house must be home by the widow ; (2) on 
the true construction of the will testator h^ 
used the word legacies ” not in its strict 
sense, but as including the gift of the house 
in which he was residing at his death, 
although that house was of freehold tenure. 
The estate A succession duties payable by 
reason of testator’s death in respect of the 
freehold house in question were therefore 
properly payable out of the residuary estate. 
Re PKBvrr6, Sturges v, Previt6, [1931] 1 
Ch. 447 ; 100 L. J. Ch. 286 ; 146 L. T. 40. 

209d. Land held in undivided shares — ^Effect of I^aw 
of Property Act, 1925 (c. 20), Sched. I., 
Part IV.] — Where an undivided share in land 
disposed of by will has become subject to a 
statutory trust, the incidence of estate duty 
remains unchanged A where the exors. in 
such a case have, as exors., paid the estate 
duty on the share as a testamentary expense, 
the amount so paid is repayable to them by 
the devisee of the share, A the repayment 
may, at his option, be by instalments. — 
Re Wheeler, Jameson v. Cotter, [1929] 
2 K. B. 81, n. ; 141 L. T. 322. 

Annotations : — Folid. A.-G. r. Public Trustee & Tuck, 119295 
2 K. B. 77. Distd. Re Kempthome. Oharlee v, Kemp- 
thomo (1920), 46 T. L. R. 1 5 ; Newman, Slater r. New- 

man, 119301 2 Ch. 409. Consd. Re Warren, Worroii v. 
AVarreii, (1932] 1 Ch. 42. 

209e. .] — Notwithstanding the pro- 

visions of Law of Property Act, 1926 (c. 20), 
which abolish tenancies in common of land 
A direct such land to be held by certain 
persons as trustees for sale upon statutory 
trusts, the death duty to be paid on freehold 
land which just before the commencement of 
Law of Property Act, 1926 (c. 20), was held 
in undivided shares, A in respect of which 
there have been no dealings since the com- 
mencement of that Act, is, oven where the 
duty only became payable after the com- 
mencement of that Act, deemed to be “ duty 
due upon an account of real property ” 
within Finance Act, 1894 (c. 30), s. 6 (8), A 
under that sub-sect, as amended by Finance 
Act, 1896 (c. 28), s. 18, A Finance Act, 1919 
(c. 32), s. 30, the duty may be paid bv instal- 
ments extending over a period of eignt years 
with interest at 4 per cent, per annum as 
therein provided. — A.-G. v. Public T^usthb 
A Tuck, [1929] 2 K. B. 77 ; 98 L. J. K. B. 
462 ; 141 L. T. 308 ; 73 Sol. Jo. 299. 


part II. SECT. 9, SUB-SECT. 1.— B. 

a 1. .] — By his will testator 

directed tliat all his debts A funeral & 
testameotaiy expenses should be paid 
as couvenieutly as might be after his 
decease, & thereafter prooeedod by his 
\vill to devise & bequeath all his real & 
personal property not otherwise dis- 
posed of : — Held : (1) estate duty was 
under the direction payable actually 
out of the residuary estate ; (2) In the 
event of the residuary estate being 
insufiBolent to pay the estate duty. 


the life interests were not liable for a 
portion of the defleienoy, but the 
annuitants 6c epeciflo devisees of real 
estate should jointly contribute to the 
dehoienoy. — Oaldwkll, etc. v. 

INO, [1927] N. Z. L. R. 146.— N.2. 


PART II. SECT. 9, SUB-SECT. S. 

sf. Aggregation of settled funds—* 
Whole enate euhiect to duty at higher 
rate,} — Deceased made a settlement of 
property on her marriage, Sc on her 

6 


death left a wlU. The rate at whloh 
duty was assessed was 6f per cent.. 
Sc if the value of the settled property 
had not been included in the final 
balance, the rate would have been 
4| per cent. The exors. claimed that 
the trustees of the settlement were 
liable to bear the dlfteienoe : — Reid : 
the Inoidenoe of the duty was governed 
by Death Duties Aot, 1909, s. 81 (4), 
Sc the exon.* claim could not be sus- 
tained. — Brown v. Brown, [19241 
N. Z. L. R. 427.— N.Z, 
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220. Add,, Annakdion: — Oenerallyt Conad. Be 
Oassel. Public Trustee v. Mountbatten, [1927] 
2 Oh. 276. 

226, Add* Annotations : — As to (1) Apld. Me Laid- 
law, Wilkinson v, Lyde, [1930] 2 Oh. 392 ; Be 
Trimble, Wilson v, Turton, [1931] 1 Oh. 309. 
Held. Be Sarson, Public Trustee v, Sarson, 
[1926] Oh. 81. 

227a. ^.1 — By his will a testator who died 

on Nov. 8, 1915, directed that all legacies & 
annuities thereby given should be paid Sc 
enjoyed free of death duties, Sc the question 
arose whether the exemption from duties 
was limited to duties payable on the death of 
testator or extended to those payable in 
future in respect of settled legacies : — Held : 
the duties, other than the legacy duties from 
which the legatees were relieved, were those 
payable on the death of testator Sc not those 
accruing in the future. — Laidlaw, 
Wilkinson t?. Lyde, [1930] 2 Oh. 392 ; 99 
L. J. Oh. 468 ; 143 L. T. 761. 

229. Add. Annotation : — As to (1) Refd. Be Sarson, 
Public Trustee v. Sarson, [1025] Oh. 81. 

232. Add, ArmotaHon : — ^Dlstd. Be Laidlaw, 
Wilkinson v, Lyde, [1930] 2 Oh. 392. 

233* Add, Annotation ; — As to (1) Reid* Be Sarson, 
Public Trustee v. Sarson, [1925] Oh. 31. 

234. Add, Annotation : — Reid. Be Sarson, Public 
Trustee v, Sarson, [1926] Oh. 31. 

234a. Bequest to pay duties — Duties payable at 
death of testator.] — Testator who ^ed in 1912 
gave, by clause 7 of his will, certain shares 
to his exor. upon trust to sell so many of 
such shares as shaU be sufficient to pay all 
my debts Sc funeral & testamentary expenses 
... & all duties of every description, 
including settlement estate duty where pay- 
able, to which my estates, both real Sc 
personal, or any part thereof, shall be liable, 
Sc, subject to such payments, in trust for my 
son G. absolutely : & he devised cc 

bequeathed his residuary real & personal 
estate to his trustee free of all duties upon 
trust to pay the income thereof to his wife 
during her life, Sc after her death in trust 
for his two daughters for their lives, with 
remainders over. The question having been 
raised whether the duties payable on the 
deaths of testator’s daughtei's under Finance 

► Act, 1914 (c. 10), s. 14, wore charged under 
or by virtue of clause 7 of the vsuU on the 
shares bequeathed by that clause : — Held : 
what testator contemplated by clause 7 
was an immediate process under whicli the 
shares were to be sold Sc applied in paying 
duties which were presently payable, & 
under which, after those duties had been 
paid, the residue of the shares or the proceeds 
were to bo handed over to G. — Be Fenwick, 
Lloyd’s Bank, Ltd. v, Fenwick, [1922] 2 
Oh. 775 ; 92 L. J, Oh. 97 ; 128 L. T. 191 ; 66 
Sol. Jo. 631. 

Annotations : — Apld. Re Trimble, Wilson v. Tnrton [19313 1 
Ch. 369. Befd. Be Sutherland (Duke), OhapUn v, lioveson 
Gower, [1922] 2 Ch. 782. 


238. Add. Annotations: — Apld. jRs Forder, Forder 
V. Fopder (1927), 187 L. T. 638. Reid. Be 
Sarson, Public j^stee v, Sarson, [1925] Oh. 
31. 

238a. .] — Be Jones, Labibert v. Ool- 

BOUEN, [1928] W. N. 227. 

239. Add, Citations .—94 L. J. Oh. 165 ; 132 L. T. 
339. 

243a. Qilt of all legacies ^*lree from all death 
duties ’’ — Lem^y construed to include devise 
of realty.] — Be Pbbvitj&, Stdeges v, Pee- 
VIT 16 , No. 209c, ante, 

244a. .] — An assignee for value of a 

sum of 210,000 to be paid ** absolutely Sc free 
from incumbrances,” feeing port of a portions 
fund of £15,000 charged on settled land ; — 
Held : in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proi>ortion of the estate duty borne Sc payable 
by the portions fund upon the death of the 
tenant tor life of the settled land. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum. charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements. — Re Drake, Drake v, Wil- 
son, [1926] Oh. 659 ; 95 L. J. Ch. 386 ; 134 
L. T. 362, 0. A. 

246. Add, Annotation : — ^Reld. Be Portman (No. 2) 
[1926] Ch. 294. 

249. Add, Citation .—132 L. T. 440. 

264a. Beneficiary & residue— Equitable terms.] — 

Be Cabsel, Public Trustee v. Mount- 
batten, No. 22a, ante, 

261. Add, Annotation : — As to (2) Refd. Be Aberga- 
venny S. Ea, Abergavenny v, Nevill, [1926] 
Ch. 405. 

262. Add,, Annotation : — Consd. Be Drake, Drake 
V. Wilson, [1926] Ch. 559. 

264. Add, Annotations: — As to (1) Refd. Be Drake, 
Drake v, Wilson, [1926] Cfe. 559 ; Re Reeves, 
Reeves v, Pawson, [1928] Ch. 351. 

265a. Bequests to several charities successively — 
Intention to exonerate earlier charities.] — ^By 
his will dated 1911 a testator devised Sc 
bequeathed his residuary real Sc personal 
estate to his exors., the Public Trustee & 
another, upon trust for sale Sc conversion Sc, 
after payment of his debts Sc funeral Sc 
testamentary expenses, he desired the balance 
(called his residuary trust fund) to be placed 
with the Public Trustee Sc the income paid 
to his wife for life. Testator then directed 
that after his wife’s death four capital sums 
amounting to £10,000, free of estate duty 
settlement estate duty but not free of legacy 
duty, should be set apart Sc the respective 
income paid to certain life tenants respec- 
tively. By clause 9 testator directed that 
on the cesser of the resjpective life tenancies 
the respective capital sums should be paid to 


PART II. SECT. 9, SUB-SECT. 4. 

216 i. Gift inter vivoa — Gift \cithin 
three years of settlor's deoil*,] — Testator, 
after dovismg & bequoatlOiiK all hla 
teal ic personal estate upon certain 
trusts, ooolared that all probate & 
estate duties shall bo paid by each 


bonefleiary in proportion to the value duty : the death duty payable 

of the shore or hiterost taken by him in respect of tlio gift inter tnwos fell 

or her under this my will.” Within witldn the words ” all probate & estate 

three years prior to his death testator duties ” in the declaration in the will. — 

disposed of a oortain sum by way of Ashby v, Haypkn (1931). 31 8. 11. 

gift to his wife. & after his death that N. a W. 394 ; 48 N. 8. W. W. N, 61.— 

sum had been assessed for State death AUS* 
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thirteen charities thereinafter named ** in 
the order of priority in which the names 
appear in this my will as far as the money 
will go, no. 1 l^ing first paid ; no. 2 next & 
so on, that is to say ; I'estator then 
enumerated thhteen consecutive charities, 
giving nos. 1 to 10^£600 apiece; no. 11, 
£1,000 ; & nos. 12 & 18 £2,000 apiece, thereby 
exhausting the £10,000. The residue, after 
providing for the settled £10,000 was given to 
a daughter. Testator died on June 11, 1914, 
before Finance Act, 1914 (c. 10), s. 14, 
abolishing settlement estate duty k the relief 
thereby conferred, was passed. The estate 
was cleai‘ed & the residuary trust fond paid 
to the Public Trustee, who paid the income 
to the wife till her death on July 1, 1928, & 
then set apart the £10,000 settled legacies. 
One of these was immediately distributable, 
without further payment of estate duty, 
owing to the life tenant having predeceased 
the wife ; but on the cesser of subsequent 
life tenancies estate duty would be payable, 
& the Public Trustee therefore issued a 
summons to determine how it was to be borne, 
as between the successive charities : — Held : 
clause 9 conferred an absolute priority as 
between the successive charities, & was 
sufficient as bctw’een the earlier & the later 
ch^ities to exempt the former from their 
primd facie statutory liability to contribute 
to the estate duty under Finance Act, 1894 
(c. 80), s. 8 (4). — Re Lomer, Public Trustee 
V. Vici’oiUA Hospital for Children, [1929] 

1 Ch. 781 ; 98 L. J. Ch. 201 ; 140 L. T. 687. 

265b. Devise with option to seU to specified person 
— Purchaser to pay annuities & road charges — 
No reference to death duties.] — Testator, by 
liis will, devised land to P. subject to the 
pa^unent of certain annuities, of road-making 
charges for which testator was liable, k of 
estate & other death duties, k subject also to 
the proviso that if within twenty-years of 
testator’s death P. should desii’c to sell the 
land, he was to give the Governors of the K. 
Grammar School the option of purchasing the 
land at the price of £800 an acre, such offer 
to be subject to the payment by the Governors 
of the said annuities k road charges, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of the 
testator’s death. In accordance with the 
condition P. offered it to the School Governors 
at £300 an acre, k the offer was duly accepted 
k the land sold k convoyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate k 
succession duties levied upon the value of the 
property : — Held : that the Governors having 
acquired the laud, not under any disposition 


Digest Supplement, 

by testator, but by the voluntary act of P. 
in selling instead of retaining the property, 
took no benefit under testator’s wUl, & 
they acquired the land expressly subject to 
annuities k road-making charges, but 
impliedly free from any charge for death 
duties. — Be Cockerill, Mackanbss v, Per- 
CTVAL, [1929] 2 Oh. 131 ; 98 L. J. Ch. 281 ; 
141 L. T. 198. 

271a. By devisee — Estate duty on undivided 

moiety of land paid out of residuary estate.] — 

Be Mblush, Clark v. Buciiannan (1927), 
cited in [1929] 2 K. B. at p. 82, n. 

Amioiaticm ': — FoUd. Be Wheeler, Jameson v. Cotter, 11929] 
2 K, B. 81, n. Refd. A.-G. r. Tuck, Public Trustee. [1929] 
2 K. B. 77 ; Be Kempthorue, Charles v. Kempthorne 
(1929), 48 T. L. R. 15; Be Newman, Slater o. Newman, 
[1930] 2 Ch. 409. Cozusd. Be WaiTcn, Wan’en v. Warren, 
11932] 1 Ch. 42. 

271b. .] — Be Wheeler, Jameson 

V. Cotter, No. 209d, ante. 

272a. Surrender of Victory Bonds — Amount repay- 
able — Whether assessed duty or market value.] 
— Re Ticbhurst’s Settlement, Wyatt v. 
Ticehurst (1980), 170 L. T. Jo. 9; [1030] 

W. N. 166. 

274a. Out of corpus — Estate settled by Act of Par- 
liament — Whether duty unpaid.] — Whei^o the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sufficient 
money has before the passing of the Act been 
paid over to the Inland Revenue, the duty 
is stUl unpaid within sect, 44 of the Act &, 
at the option of the tenant in taU in pos- 
session, may be raised k paid out of the 
corpus of the settled estate. A person en- 
titled to a rentcharge on such an estate under 
a private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself. — 
Be Abergavenny Settled Estates, Aberga- 
venny (Marquis) v, Nevill, [1926] Ch. 46.5 ; 
95 L. J. Ch. 289 ; 134 L. T. 662 ; 70 Sol. Jo. 
634. 

277a. Deduction of income tax.] — In 

accordance with 1896 Act, s. 18 (1), 

trustees paid to the Crown certain sums of 
interest on unpaid estate duty without 
deduction of income tax : — Held : for the 
purposes of assessment to income tax under 
Income Tax Act, 1918 (c. 40), sched. I), 
Case III., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them. — Inverclyde’s (Lord) Trustees v. 
Millar, [1924] A. C. 580 ; 9 Tax Cos. 14 ; 
sub nom. InvARclyde’s (Lord) Trustees v. 
Inland Revenue Comrs., 93 L. J. P. C. 266 ; 
131 L. T. 739, H. L. 


287. 

288. 


Part III. — Settlement Estate Duty. 


Add, Annotation : — Refd. Ormond Invest- 
ment Co. V, Betts, [1928] A. C. 143. 

Add, Annotations Ryder k Stea<l- 
mans Contract, [1927] 2 Ch. 62; Ormond 
Investment Co. v. Botts, [1928] A. C. 143. 


292. Add, Annotation: — As to (1) Consd. Be 
Alington k L. C. O.’s Contract, [1927] 2 Ch. 
253. 

296. Add. Annotation : — Reid. A.-G. v, Adamson 
(1932), 76 Sol. Jo. 95. 


8 
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Part IV. — Legacy Duty. 


837. Add, Annotation: — As to (1) Held. Be Park, 
Public Trustee v, Armstrong, [1932] 1 Ch. 
680. 

845. Add, AnnotcUion: — Retd* Jones v, Wright 
(1927), 44 T. L. R. 128. 

849. Add, Annotation: — Held. Jones v, Wright 
[1928] A. 0. 143. 

359. Add, Annotation: — As to (1) Refd. Ormond 
Investment Co. v, Betts, [1928] A. 0. 143. 

384a. Gift of equitable life Interest in personalty — 
Absolute interest on payment of debts In life- 
time of life tenant — Beneficiary legatee.] — 
Testator by his will conveyed to trustees all 
liis personalty in Scotland, & after providing 
for the payment of his debts, directed the 
trustees to make an inventory of the col- 
lection of marbles, bronzes, objects of 
vertu, buhl, pictures, ornamental china, So 
the library,” in his house, which were to 
remain vested in the trustees as part of the 
trust estate, the life-rent use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 

• He further provided that, if all his debts were 
paid in the lifetime of D., the trustees should 
convey the whole of the personalty by deed 
to J3. The debts were paid in the lifetime of 
D,, but the art collection was never conveyed 
by the trustees to him, but was held by them 
during his life : — Held : the collection had 
A'cstcd in 1). as beneficial owner, & that his 


estate was liable to pay duty thereon.— 
Hamilton (Duke) v. Lord Advocate (1802), 
68 L T. 94 ; 1 R. 70. H. L. 

405. Add, Annotations: — Refd. Fleming v.Homi- 
man (1928), 138 L. T. 669 ; A.-^ v. Yide & 
Mercantfie Bank of India (1931), 146 L. T. 9. 

418. Add. Annotation Apld. A.-G. r. Belilios, 
[1928] 1 K. B. 798. 

414. Add, Annotation:-- As to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 

430. Add, Annotations : — Refd. Eamsay v, Liver- 
pool Royal Infirmary, [1930] A. 0. ^8 ; 
Ross V. Ross, [1930] A. O. 1 ; Peal v. Peal 
(1930), 143 L. T. 768 ; A.-G. v. Yule 
Mercantile Bank of India (1931), 146 L. 1.9; 
Boldrini v, Boldrini & Martini, [1932] P. 9. 

448. Add. Annotation A.-G. v, Rudgo, 

[1928] 2 K. B. 615. 

462a. Settled articles not yielding Income.]— For 
the purposes of legacy duty the value of such 
articles is to be taken as at the time 
they vest absolutely, & not as at the ^sth 
of testator. — A.-G. v. Rtjdgb, [1928] 2 K. B. 
.516 ; 97 L. J. K. B. 710 ; 140 L. T. 636 ; 
44 T. L. B. 708 ; 72 Sol. Jo. 487. 

576a. Direction to pay legacies free of duty.] — 

Be Tanquebat, Sewell v. Woodeield, 
[1924] W. N. 142 ; 59 L. Jo. 252 ; 157 L. T. 
Jo. 324. 

577. Add. Annolation Be Tanqueray, 

Sewell V. Woodfield, [1924] W. N. 143. 


Part V. — Succession Duty. 

591. Add. Annotuliop :—Ae to (3) Refd. Jackson’s 602. Add. AnnoMioti :—Ab to (1) Consd. A.-G. v. 
Trustees v, liord Advocate (1926), 10 Tax Belilios, [1928] 1 K. B. 798. 

Cas. 400. 622. Add. Annotation Generally, Retd. Parr v. 

A.-G., [1020] A. C. 239. 


PART IV. SECT. 2. SUB-SECT. 2. 

334 iJ. Subject to condition.]— 

A will contained the following pro- 
vision ; “ I desire that J. S. shall 
assist my wife in the working & 
management of my property diiring 
her life, or as long as she retains any 
intorost therein, & In x*ocognition of 
such services I dlroct that my said 
wife shall pay to J. S. an annuity of 
fifty pounds, the first payment to ho 
made at iUo expiration of twelve 
months from my decease, hut such 
annuity shall only ho payable so long 
as the said J. S. shall act as aforesaid ** : 
— Held : this constituted a legacy to 
J. S., in respect of which he was bound 
to furnish an account to the Itevenue 
Comrs., & to pay such duty as might 
be assessed thereon. — Rkvenuk Comks, 
V . Shirlicy & Brown, U930J I. It. 45. — 
IR. 

PART IV. SECT. 3. 

0 jVo( restricted to purposes in 

Pr<mnce .] — Application hy exors. for 
determination of certain questions 
arising under a will whereby testatrix 
bequeathed ** unto the sooioty called 
the British Union for the nhoiitlon of 
vivisection 175,000 free of legacy 
duty » Edw. 7, e. 12, 
s. « ^2), absolving from succession 
duties “ property devised or bequeathed 
for religious, charitable or educational 
purposes to bo carried out in Ontario,” 
only applied to objects which must of 
nocesaty bo carried out In Ontario, 


not to those which might l)e carried out 
ill Ontario without occasioning a broach 
of trust. — i?c OWYNNB (1912), 22 
O. W. ll. 405 ; 3 O. W. N. 1428 ; 5 
D. L. II. 713.— CAN. 

P^RT V. SECT. 1. 

8g. Distinct from estate probate 
duty— Application of doctrine of mobilia 
secimirdur personam.] — Ontario Buc- 
cesaioii Duty Act is a succcssiou duty 
Act, & not an esUto & probato dut y 
Act ; the duty is Imposed on the 
succession, & the doctrine of momw 
seauuntur personam applies. — Erie 
BTCA.OU Co. V. A.-G. FOR ONTARIO, 
(19281 1 D.L.R.739 ; 61 O.L.K. 507; 
rersd., 40 T. h. 33, V. O.; aff(j., 
[1929J 2 D. L. K. 754 ; 63 O. L. R. 469. 
—CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

699 i. ** Property ” — Transfer of 
stock, etc., to vnfer—Dividends paid to 
husband.] — Held : deceased retained 
an interest in tho gift to his wife to the 
extent of tho dividends to bo derived 
therefrom, & tho stock, etc., wore 
subject to succession duty, — F owkes 
V. Minister of Finance, [1927] 2 
D. L. R. 717 ; 38 B. C. R. 395.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— A. 

RrojNTi// apvobUed.]—!^' 

Norman’s Trusts, [1926] 3 M. r. R. 

i)71.-CAN. 

g I. ,]—Re Littridob (B. C.), 

(19271 3 D. L. R. 250,— CAN. 


sh. Jnsuraitce policy.] — A i>ollcy of 
life-insurance on the life of the manager 
of a CO. was taken out at the instance 
of tho CO. Assured, tho manager, 
signed tho application. The co. was 
named as solo bencflciarj’* Two ycare 
later tho co. transfem^d for a cash 
consideration its beneficial hj tores t in 
tho policy to the assured ; & on his 
application his wife was substituted as 
beneficiary. Thereafter tho premiumK 
were paid by or on bohalf of assured. 
Later the assm'cd created a trust fund 
comprising {inter alia) said policy, & 
at the request of himself & wife tho 
trustee was substituted as beneficiary, 
&, at tho time of assured’s death, the 
trustee held tho policy pursuant t-o 
the terms of said trust : — Held : tht» 
policy was dutiable under sect. 7 (2) (e) 
of Succession Duty Act, 193(), as an 
** interest purchased or provided by 
tho deceased ... to tho extent of tho 
bonoficial interest accruing . . . on tho 
death of the dcooased.*’— lie Thacker 
Estate, [1931] l W. W. R. 97 ; 1 
D. L. It. 10)5 ; 39 Mtin. L. It. 375, — 
CAN. 

gj. Re BYRNE Estate, [1931] 

1 W. \V. R. 228 ; 43 B. C. K. 396.— 

CAN. 

PART V. SECT. 2, SUB-SECT. 2.— B. 

624 i. When succession accrues.]— 
Stamp Duties Cdmr. (Queensland) 
V. Donaldson (1927), 39 C. L. R. 639. 
— AUS. 



Cases 627— 721 


Enulish and Empibe Digest Supplement. 


627. Add* Annotation : — Refd. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 605. 

682. Add, Annotations : — As to {1) Dlstd. A.-G. v, 
Adamson, [1932] 2 K. B. 169. As to (2) Held. 
TiHing-Stevens Motors v, Kent County 
Council & Tran^ort Minister (1928), 97 
L. JT. Ch. 371 ; Imand Revenue Comrs. v, 
Dalgety & Co. (1929), 98 L. J. K. B. 642. 

640. Add, Annotation : — Apld. A.-G. v, Adamson, 
[1932] 2 K. B. 169. 

641a. .] — ^A.-G. V , Adamson, No. C7a, anie. 

660. Add, Annotation: — As to (5) Reid. A.-G* v* 
Belilios, [1928] 1 K. B. 798. 

662. Add, Annotation : — Reid. Parr e. A.-G., 
[1920] A. C. 239. 


666. Add, Citation ;--182 L. T. 699. 

694. Add, Annotation: — As to (8) Reid. Parr v. 
A..G., [1926] A, C. 239, 

699. Add, Annotation: — As to (1) Apld. A.-G. v, 
Farrell (1930), 99 L. J. K. B. 606. 

714. Add, Annotation: — ^Dlstd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

718. Add, Annotation: — ^Dlstd. A.'G. v, Belilios, 
[1928] 1 K. B. 798. 

719. Add, Annotation: — Dlstd. A.-G. v« Belilios, 
[1928] 1 K. B. 708. 

724. Add, Annotation : — Consd. A.-G. v, Belilios* 
[1928] 1 K. B. 798. 


642 i. JJeath as cause or occasion of 
succession.] —Eabi’ern Trust Co. v. 
1‘I.UMAIER, 111)32] 3 D. L. li. 158.~ 

CAN. 

PART V. SECT. 2. SUB-SECT. 4. 

b i. Person entitled after death 

of succesaor.before property paid over .] — 
Where a share in a reMduary oetate 
was not paid to the residuary devisee 
durine^ her lifetime but passed under 
her will, her death ocourring eighteen 
months after that of testator : — Held : 
the Crown was entitled to succession 
duty thereon, although suooession 
duty had been paid by the exore. 
under the first will on the residuary 
estate . — Be Lunn Estate (B. C.), 
11926] 2 W. W. li. 608.—CAN. 

h ii. Residuary gift in trust far 

Presbyterian Church of New Zealand — 
For purpose of assisting foreign mis- 
sUmary work.] — Held: the Presby- 
terian church was a “ successor under 
Death Duties Act, 1921, a. 16. — 
Perpetual Trustees. Estate & 
Aqbnct Co„ Ltd., of New Zealand v. 
Stamp Duties Comr., [1927] N. Z. 
L. K. 714.— N. Z. 

PART V. SECT. 2, SUB-SECT, 5.— A 

670 iv. Donor of trust fund — 

Succession Duties Ad, R. S. A., 1922 
(c, 28), s. 6.] — ^A.-G. OF Alberta v. 
Cowan, [1926] 1 D. L. R. 29; [1926] 
S. C. Ii. 142.— CAN; 


PART V. SECT. 2, SUB-SECT. 5.— 
B. (b). 

sf. Succession Dyty Act, 1915 (c. 27) 
(A^ B.) — Absolute power of appoint^ 
mevX .] — Provincial Secret aby-Trea - 
surer V. Schofield (N. B.), [1923] 2 
D, L. R. 1144.— CAN. 

PART V. SECT. 2, SUB-SECT. 7.— A. 

p 1. Bonds issued by Dominion 

Oovemment to tcstaior resident in pro- 
vince .] — Certain bonds were issued to a 
testator resident in Alberta by the 
Govt, of Canada under statutory 
authority, & on his death his exors. 
raised the question whether succession 
duties with respect to the l»ouds were 
assessable by the Province of Alberta 
under Succ^eesion Duties Act of Alberta, 
8. 27, which provided that ** all pro- 
perty of the owner thereof situate 
within the Provinoo & passing on the 
death shall be subject to succession 
duties.’' The bonds passed on the 
death of testator. The register of 
bondholders was at Ottawa in Ontario : 
— Held : as the bonds constituted a 
fltatutcjry obligation they were debts 
by specialty &: therefore In point of 
Hablity to taxation had their local 
situation at the testator’s place of 
resulence in Alberta & were subject 
the duties in question. — R oyal 
J RUST Co. r. A.'G. Fou Alberta 
11U3(M A. Wi ; 10 T. J;. R. 25 


PART V. SECT. 2, SUB-SECT. 7.— B. 

718 i. Realty outside province — 


Devised under trust for sale — Testator 
domiciled in province .] — Where by the 
will of testator, who died domioiled 
in British Columbia, land outside the 
province is devised to a trusteo under 
direction to convert it into money, 
it is not, while at least It Is yet unsold, 
subject to duty under Suceewlon Duty 
Act, R. 8. B. 1924 (c. 244).— 
Alexander r. A.-G., [1927] 1 D. L. R. 
602; [1927] 1 W. W. R. 143; 38 
B- C. R. 28.— CAN. 

q i. Agreement for sole.) 

— V., resident & domioiled In U.S.A.. 
agreed by writing under seal to sea 
land owned by him in the province of 
Alberta, the purchaser going into 

Eossession. The purchase -money was 
3 be paid, with interest. In U.S.A. At 
V.*8 death in U.S.A., there was a 
balance owing him under the agree- 
ment ; — Held : V., at his death, was 
the owner of property situated in 
Alberta or of an interest in the land, 
liable to duty in Alberta under Suo- 
oession Duties Act, 1914 (c. 5), the 
question not being determined by the 
locality of the debt, but by the nature 
of the interest held by deceased in the 
Alberta land. — Vaughn v, A.-Q. fob 
Alberta, [1924] 3 D. L. R. 407 : 2 
W. W. R. 821 ; 20 Alta. L. R. 424.— CAN. 


sk. Mortgages on land otUside pro- 
vince — Oipner domiciled within province. ] 
— Held : subject to duty under 
Succession Duty Act, R. 8. B. C., 
1924 (c. 244).— Ite Parker, [1926] 
1 I). L, R. 783 ; [1926] I W. W. R. 
1105 ; 60 B. C. R.— CAN. 


PART V. SECT. 2. SUB-SECT. 7.— C. 

b 1. Shares held in company 

incorporated in province ,] — Shares in a 
CO. incorporated In Ontario, which wore 
recorded In the name of a foreigner 
domiciled in the State of Michigan, 
who died there, were hhld liable to 
succession duty in Ontario, — Erie 
Beach CO. v. A.-G. for Ontario, 
[1930] A. C. 161, P. C.--CAN. 

^ i, ,] — jfeld : subject to 

duty under Succession Duty Act, 
R. S. B. a. 1924 (c. 244).— Suo- 
C7ESSTON Duty Act, A.-G. for British 
Columbia v. Wxlbon (B. C.), [1026] 
4 D. L. R. 139 ; [1927J 1 W. W. R. 
265.— CAN. 


k ii. .] — Testator, whose 

domicil was in Ontario, possessed 
securities, which were in a safety 
deposit box In a bank in Michigan : — 
Held: the securltieB wore subject to 
duty under Succession Duty Act, 
K. S. O., 1914 (o. 24).— A.-G. FOB 
Ontario t?. Baby, [1927] 1 D. L. R. 
1105 ; 60 O. L. R. 1.— CAN. 

k iii. .]— Debenture stook 

of a city In Nova Scotia, transferable 
tsc redeemable at the ofiQco of the city 
treasurer. Sc money in a bank at the 
same city, bolomriRg to testator 
domiciled In Now Brunswick : — Held : 
not liable to duty under Succession 
Duty Act. C. S., 1903 (o. 17).— 
Receiver General or New Beunb- 
wioK V. Rosborough (1915), 48 N. B. R. 
258.— CAN. 


n i. Specialty debt.] — A mtge. 

debt duo in New Brunswick at the time 
of the foreign creditor’s death is pro- 
perty of the creditor’s estate which 
may be liable to duty under Succession 
Duty Act, 1915. — Royal 'Prust Co. 
V, Provincial SEdiETARY, Treasurer 
OF Nf.w Brunswick, [1926] 2 D. L. R. 
49: [1925] 8. C. R. 94; revsg., 52 
N. B. R. 21.— can. 


n ii. .] — Specialty debts 

secured by bond Sc mtgo. of real estate 
situate in Nova Scotia, the bonds Sc 
mtros. being in the possession of 
testator in New Brunswick at the time 
of his death : — Held : liable to duty 
imdor Suooession Duty Act, C. S., 1903 
(c. 17). — Receiver General of New 
Brunswick v. Rosborough (1915), 
43 N. B. R. 258.— CAN. 


o i. Registered outside 

province .] — A banking oo., with a head 
office at Montreal In the Province of 
Quebec, had pow'er by statute to main- 
tain in any province a registry office 
at which alone shares held by resi- 
dents In that province wore to be regis- 
tered Sc could validly bo transferred. 
A. resided at Halifax in the Province 
of Nova Scotia, Sc died there, owning 
shares registered at an office of the 
CO. at Halifax under the above sta- 
tutory power. Under Suooession Duty 
Act (Que.), 1909, art. 1376, duty was Im- 
posed upon ’* property aotuaUy situate 
within the province, whether the trans- 
mission takes place within or without 
the province ” ; — Held : as the owner- 
ship of the shares could be eifeotively 
dealt with only in Nova Sootia, they 
were not property situate in Quebec, 
Sc the claim could not be maintained. 
— Brassard v. Smith, [1925] A. C. 
371 : 94 L. J. P, O. 81 ; 132 L. T. 647 ; 
41 T. L. R. 203.— can. 


“ or elsewhere ” in sect. 42 (5) of Bank 
Act, both under their ordinary moaning 
& in the light of prior legislation, are 
adequate to provide for the ostahllsli- 
jneut of places for registration & 
transfer of shares outside the Oanadlan 
territory, in respect of shortMs owned 
by peisons not resident in Canada.- - 
R. V. Cutting, [1932] S. C. R, 410 ; 
3 D. h. R. 273.- CAN. 


p. For the paragraph in the original 
volume substitute the following para- 
graph 

Oiwier not domiciled within 

province — Recognition of status of 
wives,**}— H a person domiciled In a 
country whose laws i>ermit poly- 

?:amouj8 marriages is married there to 
wo 'Wires, Sc dies while still domioiled 
there though temporarily residing in 
British Columbia, the status of the 
wives will be reoognieed by the ots. 
of British Columhkt for the puip^ 
of fixing the succession duty payable 
on property in British Columbia 
under deceased’s wUl to each^of the 
wives.— Yew v, A.-G. foe British 
Columbia, [1924] 1 D. L. R. 1166 il 
W. W. R. 768 ; 38 B. O, R. 109; 
revsg, 8. O. sub nom. Re Lee Cbsokg, 
(19281 1 W. W. R. 867.-4)AN, 
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VoL XXL— Estate and Other Death Duties. Cases 72&— 796a. 


726. Add, AnnoicMon : — Hefd. A,-G. v, Belilios, 
[1928] X K. B. 798. 

726. Add, Annotation : — Confld. A.-O. v, Belilioe, 
[1928] 1 K. B. 798. 

782. Add, Annotation : — ^Dlstd* A.»G. v, Belilios, 
[1928] 1 K. B. 798. 

755a, — Be Bactman (Baboness), No. 107a, 

anie, 

765. Add, Annotation : — Ck)n8d. Be Bateman, 
[1926] 2 K. B. 429. 

777a. Devise for life ** free of all duties ** — 

liability for succession duty on death of 
tenant for life.] — Testator devised “ free of 
all duties certain premises to his trustees 
upon trust to permit S. to have the use &; 
occupation of the same during her life, 
after her death he directed his trustees to 
stand possessed thereof in trust for M. 
absolutely in fee simple. He also devised 
bequeathed the residue of his real & 
personal estate to his trustees upon trust, 
«ifter payment of his debts, fimeral & testa- 
mentoy & trust expenses & legacy, succes- 
sion & other duties, to divide the same into 
thirty-four equal parts, & to stand possessed 
of one of such equal parts in trust for each of 


thirty-four residuary legatees named therein. 
A question arose whether the succession duty 
payable on the death of 8. would be payable 
out of the residuary estate or out of the 
property so [devised & by the person or 
persons entitled thereto upon her death ; — 
Held : upon the true construction of the 
will the words “ free of all duties ** applied 
only to the succession duty presently payable 
on the death of testator, & did not extend to 
the succession duty payable on the death of 

S. — Re Trimbijs, Wii^on v. Tuiiton, [1931] 
ICh. 369; 100 L. J. Ch. 73 ; 144 L. T. 612. 

780. Add, Annotation : — Generally, Refd. Re Dun- 
combe’s Will Trusts, Wrixon-Becher 
Faversham (Earl) (1932), 140 li. '1\ 412, 

796. Add, Annotatione : — Consd. A.-G. v, Bedford, 
[1926] 2 K. B. 184. Refd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

795a. Finance Act, 1926 (c. 36), s. 24.] — 

Circumstances {see No. 90a, ante) in which : — 
Held : succession duty was not payable, 
since the above sect, was not retrospective. — 
A.-G. V, Belilios [1927] 2 K. B. 439 ; 43 

T. L. R. 669 ; reved, without affecting this 
point, [1928] 1 K. B. 798, C. A. 


PART V. SECT. 3, SUB-SECT. 1. 

tl. Declaration of trust several years 
before deoih.] — Ten years before bis 
death an owner of debentures executed 
a declaration of trust whereby he 
declared that he held them in trust for 
his children & deposited the debentures 
& the declaration in a bank whore tliey 
remednod until his death. Ho never 
received any benefit from the 
debentures, & there was no evidence 
of any scheme or reservation whereby 
he retained any beneficial intorost. 
No part of the income was paid to the 
beneficiaries, but the trustee invested 
it in trust or placed it to the credit of 
a trust account in t he samo bank where 
it accumulated until he died : — IleXd : 
the fund was not liable to succession 
duties under Succession Duties Act, 
K. S. A. 1922 (c. 28).—CowaK e. A.-G., 
119251 2 D. L. R. 647 ; [1925] 1 

W. W. R. 993 ; 21 AlU. L. R, 241 ; 
revsd,, fl92G] 1 D. L. R. 29.— CAN. 

PART V. SECT. 3, SUB-SECT. 7. 

oi. ValidUy ,) — There is nothing 

111 Succession Duty Act, 1923 (c. 13), 
or other statutes of Saskatchewan 
to prevent a testator from directing 
that Icffocios l>o paid free from su<'- 
cession duty. — He Akdkrbon Estate, 
Canada Permanent Trust Co. v. 
MoAdam, 119281 4 D. L. R, .51 ; [1928] 2 
W. W. R. 366 ; 22 Sask. L. R. 610.— 
CAN. 

cii, Ttequesl of residue not er- 

onmiUd .] — Testator imwlo bequests 
out of roHldiKs inter alia, to two educa- 
tional institutions in Gntarlo & to two 
Minnesota charities. Dy the will, all 
legacies, fnnds & stocks Iransferretl 
to f-rustioos w*ere declared to bo fnie 
of siiccmsion duty & certain other 
legacies were to l>o five of all succes- 
sion duty*’': — Held: the gifts of 
rcslilue to the four charitic^s not l>rlng 
In any sonso free of suoocssion duties, 
each must bear its share of the duties 
imposed In respect of its share of the 
rt^siduo . — lie WniTNEV (1930), 66 

O. L. R. 339.™- CAN. 

■m. fjcoacy mibject to payment of all 
succession duty payable on estate . — 
Whole legacy included in estate in detev 
mining rate of duty — Portion of legacy 
applied in payment of duty exempt from 
amy ,] — Stamp Duties Comr. v, Lans- 
DOWNS (1927), 40 O. L. R, 116.— AUS 

PART V. SECT. 4. 

•o. Provincial duty — Assets in 
province forming part of larger estate — 


Deceased domiciled outside province ,] — 
Doevaaed, domiciled outside British 
Columbia, loft personal property of 
11,000,000 of which $10,000 was in 
British Columbia ; — Held : under 

R. S. B. C.. Acts 1911 (c. 217) & 1921 , 
(c. 58), the duty payable on the net j 
amount should be 14 per cent, on the 
first 1100.000. 24 per cent, on the 
second $100,000 & 6 per cent, on 
the balance ; of the sum thus asoer* 
tainod the $10,000 within the province 
was cliargod with its proportion which 
was taken by the province. — lie Suc- 
CKSRioN Duty Act. Re Hecht, [1924] 

1 W. W. R. 1153 33 B. C. R. 164.— 

CAN. 

PART V. SECT, 5, SUB-SECT. 1. 

4 i, STtares.] — Held : with 

respect to a very large block of sliares 
in a mining co., the ** fair market 
value *’ could not bo said to be the 
price which probably would have been 
obtained had the w'hole block of shares 
been put on the market at. once, in 
view of the number of shares & the 
limited market, that course would 
undoubtedly have depressed tbo market 
price, & tho exors. were not bound to 
offer the shares for sale at one time 
or at all ; nor should said value l )0 
fixed at the price wliich would probal)ly 
have been obtained from underwriters 
had a sale eri bloc been made to them 
at the time of the death. — U nter- 
jncTEU Estate v. A.-G. for British 
Columbia, [1928] 3 D. L. R. 311; 
[1928] 2 W. W. R. 209 ; 39 B. C. R. 
633; affd., [1929] 1 D. L. R. 315; 

S. C. R. 84.— CAN. 

_ i. .1 — Although 

when applying for ancillary letters 
patent in British Columbia, had placed 
a value on tho estatn In the province 
for tho puiTOse of succession duty &, 
being accepted by tho Crown, had given 
a bond to secure payment of the duty, 
they are not bound by such valuation 
& lie acceptanc.e by the Crown ; but 
they have still the right to present a 
petition under Succession Duty Act, 

8. 43, to a iudgo of the Supreme Ct. 
of the province who has Jurisdiction 
to determine w'hat property of tho 
estate Is liable to duty & tho amount 
due. — B lackman n. R., tl 924 ] 4 D. L. R. 
123 ; [1924J S. O. R. 406.— CAN. 

h 4J. — ,] — In an action on 

a bond to secure payment of duties 
under Suooesalon Duties Act, R, S. A., 
1922 (o. 28), wherein tlie defence was 
that the true value of the estate did 

11 


not exceed $5,000 & no duty was pay- 
able : — Held : the question of value 
was condo dod by the values sworn to 
in the affidavits filed for tho purpose 
of obtaining the letters probate, which 
values had been accepted as satis- 
factory by the Crown. — R. v. London 
& Lanoajbhire GfUARANTEE & Accident 
Co. (Alta.), [19261 4 D. L. R. 874 ; 
[1926] 3 W. W. R. 461.— CAN. 

h iii. .] — The essential 

precedent to the Jurisdiction of the ct. 
under Succession Duties Act, 1922, 
c. 28, p, 38. la that there is property 
the liability of which to duty is in 

a uestion & has to be determined by 
lie Judge. Therefore, when an exor. 
on applying for probate placed a 
valuation on the estate for tbo purpose 
of succession dnty & this valuation was 
accepted by the Crown, the ct. cannot 
grant relief nnder said section. — Tie 
Spence Estate, [1928] 1 D. L. R.. 
644; 11928] 1 W. W. R. 71 ; 23 Alta. 
L. R. 199.— CAN. 

sp. Aggregate value — Succession Dufy 
Act, C, 5., 190.3 (c. 17 ).]— Receiver 
General op New Biiusbwtck v, 
Rosrorough (1915), 43 N. B, R. 258. — 

CAN. 

sq. lA^gacy to beneficiary — Share 
of residue, to same beneficiary,] — Tes- 
tator gave a pecuniary legacy to A., 
Jfc the residue of his estate upon tnist 
to pay the Income to the mother of A. 
for life, & after her death to divide the 
capital among her childivn, of whom 
A. was one. Succession duty was 
assessed as if A. wore the sole survivor 
entitled to the residue, & to this 
amoimt was added the legacy. Duty 
was then assessed at the rate appro- 
priate to tins total : — field ; duty was 
not to bo assessed on the legacy as 
though tho whole of residue had been 
^ven to A. subject only to the life 
interest. — lie. Short, Short v. Regis- 
trar OP Probates, [1928] S. A. S. R, 
220.— AUS. 

sr. Gift inter xityos — Value at time 
of death.]- Suc;ccs8ion Duty Act of 
Onttirio by sect. 8 charges to duty all 
property situate in Ontario passing 
on the death of any person, & provides 
that property so passing is t o bo deoinod 
to include {inter alia) any property 
taken under a disposition operating as 
an Immediate gift', inter vivos made 
since July 1, 1892. It is provided by 
socL 4 that the dutiable value of 
property Ja to bo its fair market value 
at the date of the death of the deceased. 



Cases 798a— 919. English and Empire Digest Supplement, 


799a« .] — Where a person, who has succeeded 

to the life interest in leasehold property, 
subsequently receives the rack rents from 
the property when the leases fall in, the 
increased v^ue of the succession for the 
puipose of succession duty is to be calculated 
by reference to the age of the successor at 
the expiration of the leases to the value of 
the property as at that date, less the ground 
rents, not to tlie value of the property when 


the succession first arose, less the ground 
rents. — ^A.-G. v. Bedford (Duke), [1926] 2 
K. B. 184 ; 95 L. J. K. B. 617 ; 136 L. T. 
541 ; 42 T. L. B. 346 ; 70 Sol. Jo. 465. 

824. Add. Annotation : — Refd. Ormond Invest- 
ment Co. V. Betts, [1928] A. C. 143. 

853. Add. Annotation : — Refd. Re Drake, Drake v. 

Wilson, [1926] Ch. 559. 

861. For citation read “ No. 268, ante.** 


Part VI. — Probate Duty 


894. Add. Annotation : — Refd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

902. Add. Annotation: — As to (1) Refd. Royal 
Trust Co. V, A.-G. for Alberta (1929), 40 
T. L. R. 25. 

914. Add. Annotations: — Apprvd. Brassard v. 
Smith, [1925] A. C. 371. Apid. Baelz v. Public 
Trustee, [1926] Ch. 803 ; Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. Consd. Erie Beach Co., Ltd. v. A.-G. for 
Ontario, [1929] 46 T. L. R. 33. Refd. A.-G. v. 
Sudeley, [1896] 1 Q. B. 364; A.-G. t). New 
York Breweries Co., [1898] 1 Q. B. 205 ; Re 


Aschrott, Clifton v. Strauss, [1927] 1 Ch. 313 ; 
London & South American Investment Trust 
V. British Tobacco Co. (Australia), [1927] 1 Ch. 
107. 

917. Add. Annotations: — As to fl) Consd. Baker 
V. Archer-Shee, [1927] A. C. 844. Refd. Herbert 
V. I. R. Comrs., I. R. Comrs. v. Herbert (1926), 
9 Tax Cas. 593; A.-G. v. Belilios, [1928] 
1 K. B. 798 ; Daw v. Inland Revenue Cornrs., 
Duff-Dunbar r. Inland Revenue Comrs. (1928), 
1 4 Tax Cas. 58. Gencrallu. Refd. Inland 
Revenue Comrs. v. Smith, [1930] 1 K. B. 713. 

919. Add. Citation: — Subsequent proceedings 
(1833), 5 B. & Ad. 78. 


A ro8ideut of Ontario died in 1929, 
havlnfir in 192a traneferrod to his wife 
as a t?ift shares in a co. registered & 
having its office in Ontario. The value 
of the shares at the date of t he gift was 
$50,240, & at the date of the death of 
the deceased $204,183.50. It was not 
disputed that the shares were dutiable 
under the Act ; — Jleld : the duty was 
paj^able upon the value at the date of 
the death of deceased. — A.-G. for 
Ontario v. National Trust Co., 
I/TD., [1931] A. C. 818 ; 100 L. J. P. C. 
215 ; 145 li. 'r. G73 ; 47 T. L. II. 025, 
P. C. -CAN. 


st. Under Succession 

Duty Act, H. S. A., 1922, the value of 
property which was the subject of !v 
gift 171 /cr v^ivns is to be taken for the 
puiiiosc of calculating th<j duty as of 
the date of the death of the donor. — 
A.-G. FOR ALBI5RTA V. l^F.ARCF, (1931] 
3 W. W. R. 400; (1932] 1 1). 1^. K. 
587 ; 25 Alta. L. R. 553. CAN. 

PART V. SECT. 6, SUB-SECT. 2. 

sv. “ Net value *' — Mode of calculation 
— Aoffregaie value including life insur- 
ance money,] — R. V, Mkibach, [1927] 2 
D. L. II. 1020 ; [1927] 1 W. W. R. 981 ; 
22 Alta. L. R. 482.- CAN. 


PART V. SECT. 6, SUB-SECT. 1. 

•w. Valuati<yn of estaie <&' acceptance 
by Crown of surety bond — Right of 
executor to distrihiUe estate — Succession 
Duty Act, R. S. B. C., 1911 (c. 217).]— 
Minister op Finance v. Caledonian 
Insurance Co., Re Land Registry 
Act Sc Higginson, [192.3] 4 D. L. R. 
439 ; [1923] 3 W. W. R. 925.— CAN. 


PART V. SECT. 6, SUB-SECT. 2. 

sa. Postponement — Disputed claim 
against estate,] — Where deceased’s es- 
tate is subject to a claim, not admitted, 
on notes made as surety for another, 
while it is right to postpone the final 
settlement of the exor.’s liability for 
succession duty as to the sum repre- 
sented by such alleged indebtedness, 
an order dealing with the matter should 
postpone the date of payment to a 
time certain, & should contain a term 
directing payment of duty upon the 
sum should ft be doU^rmined that the 
estate is not liable for the claim. Sc 
a further term that, if the estate is 
liable, the exor. should pay duty upon 
his claim against the principal debtor, 
— Re Succession Duty Act & 
Sprouu-:, [1924] 2 W. W. R. 1087 ; 
34 B. C. R. no.— CAN. 

PART V. SECT. 6. SUB-SECT. 3.— A. 

•b. ** Sister ** of deceased — Succession 
Duty Act Amendment Act, 1899, s. 2 (4) 
— Includes half-sister.] — Re Oliver 
(1901), 8 B, C. R. 91.— CAN. 

PART V. SECT. 8. SUB-SECT. 1. 

sd. From what date payable — Suc- 
cession Duty Act, U. S. it. C’., 1924 
(c. 244).] — Re Oldfield Estate, 

Re Succession Duty Act (B. C.). 
[1927] 4 D. L. R. 711; [1927] 3 

W. W. R. 3G1.— CAN. 

sf. .] — Where imdcr Suc- 

cession Duty Act, K. S. B. C. 1924, 
c. 244, the exors. elect to pay the duty 
on a contingent estate within two years 
fnim the death of the deceased, Sc a 
time is fixed by the Lieutenant- 
Governor In Council for the payment 
thereof, no interest on said duty is 


chargeable except from the ilate so 
fixed. — Wilson v. Minister op 
Finance, [19281 3 D. L. R. 253 ; [1928] 
2 W.W.R.585.— CAN. 

sg. Extension of date from which 
interest runs — Application for — IHrne 
for making.] — IJela : such an applica- 
tion might bo made after the expira- 
tion of the six months during which, 
if payment were tiion made, no interest 
was chargeable. — Re Farmer, [1926] 
1 D. L. H. 894 ; [1920] 1 W. W. R. 
360 ; 36 B. C. R. 334.— CAN. 

PART V. SECT. 8, SUB-SECT. 3. 

sj. Hearing of summons under 
Succession Duty Act. R. S. B. C. 1924 
(c. 244), s. 34 — Alust he before judge who 
issued summons.] — He Clapiiam, 
Minister of ibNANCF. v. Burke- 
RoriiE (B. C.), [19251 4 D. L. U. 325 ; 
rm appeal sub nom. R. v. BURNE- Roche 
(1920), 37 B. C. R. 313.— CAN. 


PART y. SECT. 9. 

si. When repayment carries interest .] — 
Sucoession Duties Act, 1893, a. 34 (2), 
relating to the payment of interest on 
succession duty roi)aid applies only to 
the repayments of succession duty 
assessed imder sect. 34 (1 ). — Re Knox 
(1927), S. A. S. R. 201.— AUS. 

PART VI. SECT. 2, SUB-SECT. 1.— B. 

886 i. Not liable to duly — Under 
Probate Duty Act, R. S. B. O., 1924 
(c. 202).]— Bowman v. A.-G. (B. C.), 
[1926] 4 b. L. R. 834,— CAN. 


PART VI. SECT. 3. 

a i. Deed of gift .] — Stamps 

CoMR. V. Skinner (1926), 29 W. A. 
L. R. 58.— AUS. 
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VoLXXI. Cases 5-122. 


ESTOPPEL. 


Part I. — Nature and Classification. 


5. Add, Annotation : — Aa to (3) Refd. H. v, H., 
[1928] P. 206. 

7. Add, Annotation: — Refd. H. v, H., [1928] 
P. 200. 

8. Add, Annotation: — Refd. Hyman v, 
Hyman, Hughes v, Hughes (1928), 139 L. T. 
416. 

9. Add, Annotation: — Refd. H. v, H., [1928] 
P.206. 


10. Add, Annotation : — Refd. Page v, Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

10a. ,] — Estoppel is a rule of evidence, & not 

a bar to the jurisdiction. — H. v, H., [1928] 
P. 206 ; 97 L. J. P. 110 ; 139 L. T. 412 ; 44 
T. L. B. 711 ; 72 Sol. Jo. 698. 

11. Add, Annotation : — Refd. H, v, H., [1928] 
P. 206. 

28. Add, Annotation : — ^Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1920), 
134 L. T. 567. 


Part II. — Estoppel by 

52. Add, Annotation ;~-Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 

63. Add, Annotation : — Consd. Scll)y v, Atkins 
(1920), 135 L. T. 45. 

96, Add, Annotation : — Dlstd. Hoystead v. Taxa- 
tion Comr., [1920] A. 0. 155. 

103a. .] — ^Money-lenders Act, 1900 (c. 51), 

8. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deft, borrower 
has consented to judgment, although tho 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect. — Cohen 
V, JONESCO, [1920] 1 K. B. 1 1 9 ; 95 L. J. K. B. 
100; 90 J. P. 18 ; 42 T. L. R. 41 ; 70 Sol, Jo. 

138 ; revad, on other grounds, [1926] 2 K. B. 


Matter of Record. 

1; 95 L. J. K. B. 467; 134 L. T. 090; 90 
J. P. 74 ; 70 Sol. Jo. 386 ; 42 T. L. B. 294, 
C. A. 

104a. .] — An order by consent is binding 

unless & until it has been set a.side in pro- 
ceedings constituted for that purpose. Pltf. 
in an action based upon charges which ho has 
withdrawn by a consent order in a previous 
action between the parties is estopped by 
the order, &; cannot effectively plead in reply 
that his consent was induced by fraudulent 
concealment. — Kinch v. Walcott, [1929] 
A. C. 482 ; 98 L. J. P. C. 129 ; 141 L. T. 102, 
P. C. 

114. Add, Annotation : — Consd. Papadopoulos v, 
Papadopoulos (1929), 46 T. L. B. 44. 

122. Add, Annotation : — Refd. King v, Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 


PART II. SECT. 1. 

ea. Prior aefion must he ideniical .] — 
Upon appeal from the order of a jiidpfe 
Himiinarily dlsniitisinf? an a<'yoii noon 
tho prouiKl tfiat the Issuch tl»er<dn had 
been deterinlnod by a ot. of conenrrent 
jurisdiction in an earlier acl ion betAvoeri 
t he same parties : - JJHd : tho identity 
t)f the iHHncH in th<? two mdions wtis not 
eloar upon tho inat.erial before tlie ct,, 
A, ihortiforo tljo order should ho 8et 
asiclo & lias action allowed to proceed 
to trial, the question of res judicata 
beiiuf left open. — AndkhmOxV v. Amk- 
iJAyiiURC, fl!)31] 2 Ib L, U. 359 ; 6G 
O. L. 11. 583.— CAN. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) li. 

■b. Irregularities in procedure.} — The 
dismissal of prior motions for 
irrefrularities In procedure does not 
prevent an adjuoJcation on a subse- 
quent projMjr & roinilar motion. — 
ke Doty & Marks, [1926] 4 D. L. R. 
740.— CAN. 

so. Action on immoral contract.} — On 
tho trial of an action the judge came to 
tho conclusion that the evidence dis- 
closed an Illegal contract under which 
defts. were to receive part of the 
money obtained by pltf. while engai^ 
in prostitution, & that the action 
was of an indecent oharaoter &: unfit 
to be dealt with, Sc he dismissed it, 
the formal judgment stating that ** this 
ct. does of its own motion & without 
adjudicating as between pltf* Sc defts. 


mi tho Tunttera in dispute between 
them, order that this action be dis- 
missed out of this ct., with costs *’ : — 
Held : the order precluded pltf. from 
again suing in respect of any of the 
causes of action included in the state- 
ment of claim.' — G uilbat'lt r. 
ItROTniBR (1904), 24 C. L. T. 312; 
10 B. a R. 449,— CAN. 

PART II. SECT. 2, SUB-SECT. l.-~- 
B. (a) iii. 

p i. .} — ^Whilo a judgment 

dismissing an action on default of 
appearance by pltf. at tho trial has the 
same effect as a judgment for deft, upon 
the merits it does not follow necessarily 
that from such a judgment an estoppel 
by res judicata arises. On that ques- 
tion being raised in a subsequent action 
it Is the duty of the ct. to look into the 
proceedings In the previous action & 
ascertain definitely what matters were 
In fact decided by the judgment there- 
in. & If that judgment was founded 
on proceedings which do not disclose a 
vital defect which existed In a contract 
sot up therein, such as tiio defect of 
illegeJity or Invalidity, it cannot be 
said to have made that contract valid 
&; e^oroeable notwithstanding tlie 
defect. — E lias v. Ditrrksen & Duebk- 
SBN, U9301 2 W. W* R. 481 ; 4 D. L. R. 
677 ; 24 S. L. R. 662.— CAN. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) iv. 

104 i. Consent order,] — Where 
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an order was made at chambers by con- 
sent of the ];)artieB, & an appeal was 
subsequently taken by the solr. for one 
of the parties that at the time of the 
making of the order he was under a 
misapproheusion as to the effect of 
two judgments of the Supreme Ct. : — 
Held : tho consent order operated as 
ail estoppel. — Re, Klink, 11924) 1 
D. L. R. 295; 56 N. S. R. 389.—- 
CAN. 

104 ii. -.1 — Re. Drummond, 

Benn V. Hawthorne, [19311 4 1). L. R. 
ISS ; [1932] S. C. Jl. 73.— CAN. 

t i. .] — Action lor foreclosure 

of a mtee. Pltf. & deft, P. had been 
parties to a prior action in which tho 
main issue was the ownership of the 
land covered by the mtge. & in w’hioh 
a consent judgment was given dis- 
missing the action as against the 
present pltf. & declaring that the title 
to the land was subject to tho mtge, 
now sought to be foreclosed Sc vesting 
the land In P. subject to sold mtge. 
P. now raised the defence of adverse 
OBsession, a point which had not been 
rought forward by her in the former 
action : — Held : on the principle of 
res judicata or, at least, on the principle 
that a judgment is conclusive proof 
between the parties of the matters 
actually decided, said defence was not 
open to P. — Canada Permanent 
Corpn. v, Christensen (B. C.), 11929J 
3 D. L. R, 864 ; 2 W. W. R, 198.— 
CAN. 



Cases 148 — ^2a. English and Empire Digest Supplement, 


148. Add. Annotation : — Consd. Conquer v. Boot, 
[1028] 2 K. B. 336, 

151. After this case add “Decree lor restitu- 
tion of conjugal rights.] — See Husband & 
Wife, No. 4767a.” 

153a. Re-registratlon of birth of illegitimate child.] 

— The re-registration, as provided for in the 
schedule to legitimacy Act, 1926 (c. 60), of 
the birth of a child originally illegitimate, 
the cliild having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. In authorising the 
re-registration the Registrar-General does not 
act in a judicial capacity & the re-registra- 
tion of the birth does not create a res judicata. 
— Jones r. Jones (1929), 98 L. J. P. 74 ; 
140 L. T. 647 ; 45 T. L. R. 292 ; 73 Sol. Jo. 
192. 

163. Add. Annoiaiion : — Consd. I. R. Comrs. v. 
Sneatli (1032), 48 T. L. R. 241. 

190. After this case add ” .] — Sec^ also* 

Insurance, Vol. XXIX., pp. 122, 182-184, 
Nos. 752, 1404-6, 1408, 1409, 1420, 1422.” 

204a. For deduction of costs — ^Not res Judicata.] 

— Pltf., who had been negotiating for the 
purchase of a house, handed to deft., as his 
agent, the amount of the deposit & the 
balance of £490 payable to the vendor on 
completion & instructed deft, to pay the 
balance to the vendor when completion took 
place. Completion did not take place, & 
I)ltf. demanded the above balance from deft. 
& brought an action against him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed deft, 
not to pay over that sum to pltf. Belt, 
thereupon issued an interpleader summons 
in respect of the £100, & the master directed 


an issue, & ordered that deft, should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor’s claim was dismissed. 
Pltf. then obtained leave to sign jud^ent 
for £390, for which deft, admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft. *8 costs. 
Deft, contended that the master’s order 
allowing deft, to deduct his costs was final : — 
Held : the master’s order allowing the deduc- 
tion of costs was not res judicata^ but merely 
relieved deft, from paying the full £100 until 
the decision of the interpleader issue & the 
result of the action, & pltf. was entitled to 
recover the full £100. — ^Allnutt v . Mills 
(1926), 42 T. L. R. 68. 

209. To the cross-reference following this case 

add “ In proceedings before Railway & Canal 
Commission — Under Mines (Working Facilities 
& Support) Act, 1923 (c. 20).] — See Mines, 
Vol. XXXIV., pp. 636, 630, No. 325.” 

213. Add. AnnotfiHons : — As to (1) Refd. I. R. 
Comrs. Hneath (19.32), 48 T. L. R. 241. 
As fo (4) Refd. Jacobson v. Frachon (1927), 
138 L. T. 386. 

214a. .] — A previous decision on a matter in 

dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised controvei’tcd before that tribunal & 
was clearly & finally decided by it. — E ast- 
wood (fe Holt v . Stoder (1926), 31 Com. 
Oas. 251. 

215. Add. Annotation : — As to (2) Refd. Eastwood 
& Holt V. Studer (1926), 31 Com. Cas. 251. 

222a. .] — In July & Aug. 1920, the share- 

holders of a CO. carrying on the business of 
whiskey distilling passed resolutions for its 


PART II. SECT. 2. SUB-SECT. 1.— 
B. (a) V. 

h i. Aiktns V. Bxain (1805), 

11 Gr. 212.— CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) viii. 


Y I. Code of Civil Procedure. 

a. 207.) ~Api>U., wbo bad broiijirlit an 
action in bin nnrcffint creel biiKiness 
name against resp. to recover the 
balance of moneys allcpred to be, due on 
a ninnluj? account., obtained a decree 
of the District Ct. In bis favolll‘^^ubje<;t 
to his complying vvHb the terms of the 
Ceylon Business Names KeipristTation 
Ordinance within a limited period. 
Against that decree appealed to 

ilio Supreme Ct. of Cejion, A. the 
present, appit., faced with the possi- 
bility that if rosp.^s ai>jK*al succeeded 
any fiirtber proceedinfirs might b<j 
barred by limitalion, instituDMl a 
second suit, against resp. in respect, of 
the same snbject-ntatter. This second 
action was dismissed In tb<^ District 01. 
on the gTfuind of res judicata. He against, 
that decision the present apjdt. 
appealed. The Snpreiric Ct. of Ceylon 
allowed resp.’s appeal in the first 
fiction, & dismissed tiie present appit. ’s 
appeal iu the s<"Cond action. On an 
appeal to the Privy Council in the 
.s<'Coiid action : -Held : uiidiT seed, 207 
of the Clril JTocedure Ci^do no decree 


from which an appeal lies He has in fH< 
b('en taken, but not yet <let<*rmhic( 
is Jmal beU\een the i>arties ho as \ 
form rr« judirnia. therfdoro tl 
second aftion would be remitted to tl 
District Ct. to proe<icd as at'cords.- 
Annamalay Cni'vrrv 'rnoKNiiri. 
IlilSl] A. n. <597 ; 145 \u ’J’. 41.5 ; 

T. lu R. 4.5h ; 75 SoJ. .fo. tiua. P. C 
nuh worn. CfirmT v. Thokmtti.i., k 
r.. J. V. C. 174.— IND. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (0). 

201 i. In adminUlraiwn suit — 
Originating summons twainst adminiS’ 
trator — Htdfsegtuent prnoale actum by 
administralor.)r-Td.*» father was l)e- 
Heved to have died intestate, & D. 
took out a grant of letters of adminis- 
tration de bonis mm. Subsequently, 
a sister of D. issued an originating 
summons, an order for administration 
was made, & also an order that four 
payments should bo made to four 
sisters of D. out of the funds in ct. to 
the credit of the matter. D. was 
represented by counsel at the hearing 
of the summons upon which this last 
order was made. .Subsequently D. 
was advised by his solr. that a will 
which he knew Ills father had made, 
& which had been burned by his father’s 
directions, W'as not legally revoked, & 
1). instituted an action to revoke the 
grant of letters of administration de 
bonis non to prove the 

will in solemn form :~—IIeld : being 
an originating summons by a next- 
of-kin for ad miidst ration against D. 
as administrator, It was not open to 
D. to challenge in those proceedings 
the fact that he was an administrator, 
& D. was not estopped by the above 
orders. — Dooley v. Dooley, [1927] 
I. R. 190.— IR. 


204 i. .] — An Interlocutory judg- 

ment, which definitely decides a ques- 
tion of law, &: from which no appeal 
is taken, may bo res judicata when the 
question is raised between the same 
parties, even in the same action.— 
Diamond t?. WEsmRN llKAurY Co., 
[19241 2 D. L. R. 922 ; [19241 S. C. R. 
308.— CAN. 

sf. Order striking out guardian o<J 
litem* s name from record.] — Held : not 
to operate as res judicata . — Kumar 
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Ganoanand Singh t>. Maharajah Sir 
Ramkbhwar Singh Bahadur (1927), 
I. L. R. 6 Pat. 388.— IND. 


PART II. SECT. 3, SUB-SECT. 1.— A. 

213 X. .) —Village op Hagers- 

VILLE 17. Hamblbton, [1927] 4 D. L. R. 
1044 ; 01 O. L. R. 327.— CAN. 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (b). 

gk. Agency .] — Where a judgment for 
indemnity has been pronoimoed between 
two parties, on the groimd that one 
was the principal & the other the 
agent, the jud^ent is conclusive as 
to that fact.— P lumb v. MacDonald 
rvv. C.) Rkgistebed, Latimer v. 
FosrnsR Tobacco Oo„ Ltd.. [1926] 
I D. L. R. 899 : 58 O. L. R. 322.— CAN. 


b1. Dedded by jury in ejectment 
actio7i .] — The judgment In an action 
of ejectment is only an estoppel lictween 
the parties as to the statutory issue 
whether the claimant was entitled to 


possession on the day named In the 
writ, & not as to any facts decided by 
the jury in such action. — Burnham 
V, Carroll Musgrove Thkatkeb, Ltd. 
& Victoria Arcade, Ltd. (1927), 28 
S. R. N. S. W. 109 ; 45 N. S. W. W. N. 


23 ; affd.* 41 C. L. R. 540.— AUS. 


gm« l7h action of ejectment .) — ^Tho 
judgment in an action of ejectment is 
only an estoppel between the parties 
on the statutory issue as to whether or 
not the claimant was entitled to 
possession on the day named in the 
writ. Be not as to anv foots decided hy 
the jury In such action. — B urnham v. 
Carroll Musgbovk Theatres, Ltd. 
& Victoria Arcade, Ltd. (1928), 29 
S. R, N. S. W. 61 ; 40 N. S. W. W. N. 
22.— AUS. 



V6U ZXL*-E8toppeL Cases 2S2a-256a. 


voluntiary winding up. With a view to 
selling the distillery as a going concern the 
liqui^tor continued distillhig up to Mar. 81, 
1921, but not after, & pending the sale of the 
business he sold the co.’s stocks of whiskey 
as opportunity o0!ered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1021-22 in 
respect of the profits of its business on the 
footing that the liquidator was carrying on 
the tvade in that year. This assessment was 
discha>rged by the Special Comrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Comrs., & that 
they were bound to follow his decision ; — 
Held : the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1921-22 
assessment. — Edwabds v. Old Busu- 
MiLLs Distillery Co., Ltd. (In Liquida- 
tion) (1920), 10 Tax Cas. 285, H. L. 

Annotation : — Be!d. I. H. Comrs. v, ** Old Bushmills ** 
Distillery Co., Ltd. (1927), 12 Tax Cas. 1148. 

224a. Finding of adultery.] — A finding of adultery 
as a fact on wliich a decree nm has pro- 
ceeded is not res judicata^ so that it cannot 
subsequently be questioned in the Divorce 
Div. in any event, nor is resort to the Ct. of 
Appeal the only means of reviewing it. — 
Chalmers v. Chalmers, [1930] P. 164 ; 99 
L. J. P. 60; 142L. T. 664; 40 T. L. K. 209 ; 
74 Sol. Jo. 210. 

232* Add. Annoiaiions : — ^Apld. Jaeger Co., Ltd. 
V. Jaeger (1929), 40 R. P. 0. 330. Held. 
Hoy stead v. Taxation Comr., [1926] A. C. 155. 

253. Add, Annotation : — Refd. Green v, Weatherill, 
[1929] 2 Cli. 213. 

253a. Judgment relating to right of set-off— Claim 
to set off contingent liability under guarantee 
— Subsequent application as to disposition of 
dividend — After payment under guarantee, j — 

F., having guaranteed advanceH by certain 
banks the T. Assocn., in wliich he was 
interested, subsequently executed two deeds 
of firrangetnent in favour of his creditoi's. 
The Assocn. liaving gone into liquidation, the 
liquidator lodged a i^roof against F.’s estate 
in respect of sums due by P. to the Assocn. 


The trustee of F.’s estate rejected the proof 
& claimed to set off the various sums which 
had been advanced by the banks to the 
Assocn. for which P. had given his personal 
guarantee. At that time, although one or 
more of the banks had proved against F.’s 
estate under the guarantees, nothing had been 
paid to any of them. The Assocn. was 
admitted to prove against F.’s estate for a 
very large sum, & the trustee declared an 
interim dividend of 1«. in the xiound. The 
banks were paid ttic dividend in respect of 
their admitted proofs, wdiicii also amomited 
in the aggregate to a considerable simi. The 
suuis constituting the amount of the banks’ 
proofs represented the amount of the Assoen.’s 
debt which liad been guaranteed by F. Tlui 
question arose whether the trustee of F.’s 
fjstate was under the circumstances entitled 
to pay to the liquidation of tlie A>ssocii. the 
sum reiiresenting the interim dividend de- 
clared in respect of the admitted iiroof. The 
matter came before the ct. by way of motion 
on behalf of the trustee, the question being 
wdiether this declared dividend was properly 
payable to the liquidator of the Assocn. or 
the trustee Avas entitled to withhold imynient 
of all or any part thereof. On belialf of the 
Assocn. it was urged that the previous pro- 
ceedings reported He Fenton^ |1931J I Oh. 
S5, liad concluded the matter, that the 
question was now res judicata. Sc that, not- 
withstanding the payment to the banks of the 
amount of the dividend since that decision, 
the liiiuidator of tlie Assocn. w^as entitled to 
the full dividend in respect of the Assocn. ’s 
admitted pioof : — Held : the question raised 
])y the motion had not been determined by 
the Ct. of Ai)peal in the previous proceedings. 
— He Fenton (A’o. 2), Ex p, Fenton Textij.e 
Ashocn.. Ltd., [1932J 1 Oh. 178 ; M6 1., T. 
229 ; [1931] 13. Sc 0. R. 59 ; sub nom. He 
Fkn'J'on (Mo. 2), Ex p. Trustee under Deed 

OP ARHANUiEMENT V, FENTON TEXTILE 
Assocn., I^td., lUl L. J. Oh. 1. 

256a. .] — Appite.’ mine was w^orked during 

the years 1919, 1920, & 1921 during two 
hundred & live days only owing to strikes 
the low price obtainable for ore, though 
maintenance was continued during the whole 
period : — Held : the question of average 
annual value was not res judicata by a de- 


PART II. SECT. 3, SUB-SECT* l.~ 

B. (c). 

225 I. General rule ,} — Where the 
cause of action Is different from what 
it was in the first action, the matter is 
not res ludicata. — Branigan t?. Saba, 
[1924] N. Z. L. 11. 481.— N.Z. 

PART II. SECT. 3. SUB-SECT. 1.— 
B. (d), 

230 xvii. .] — Resp, claimed to 

deduct £1,000 in computing the profits 
for the year ending Mar. 31, 1921, & 
the recorder allowed the deduction* 
claimed. 2^he question came again 
before the Speolai Comrs. by way of an 
app^ from an assessment for 1922^23 ; 
— Held: the recorder's decision on 
the aesessment for 1921’'22 was bind* 
ing, the question was res iudicaia , — 
Alymkb i>. Kahapfky, [1925] N. 167 ; 
10 Tax. Cas. 594.— IR. 

280 xvlii. .] — ^Wilson e. 

Oambbon (1842), 1 Kerr, 542.— CAN. 

280 xix* .] — OuAMBBRa V, Dol- 
lar & Stevenson (1870), 29 U. O. R. 
699.— <JAN. 

280 XX. ,] — Jones v. City of 


8t. John (1901), 31 S. C. li, 320.— 

CAN. 

230 xxi. .] — Poster v. Reaume, , 

[19261 1 D. L, R. 1024; 60 O. L. 11. 
63.— CAN. ’ 

ri. .] — A vomloi* of land 

sued for miKmllation of the uM:reeinent 
for sale, iir for possossion, alleging the 
purchoscr’H default in paymeut of 
lutiorest & taxes ; & recovered judg- 
luont for pt)aHe8slon & a declaration 
tliat the agreement had become null & 
void. Tlie pureha.ser counterclaimed 
for repuyjncut of all amomits paid by 
him &, by the judgment, recovered all 
amounts in excess of the first payment. 
The vendor subsequently brought the 
presojit action, olalming damages for 
loss on a re-stile of the land, & sums 
expended by idm in repahs & for 
taxes : — TIela : while, in the tiist 
action, the claims now made wore not 
all claimed directly as specific relief to 
'Which the vendor would bo entitled 
upon cancellation of the agi'eemeut, 
yot they wore all urged as separate 
n'asons why the amount rcijoverod b>' 
the purchaser should i»>t be rcluriicd 
to him. The claims now made wore 
thus all before the ct. in the first 
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tod ion : & therefvu*e could not be made, 
the subjcM?t of another action. — 
Kuai sic V. Youk, [19321 S. C. K. o jS ; 
2 l>. b. U. 701 ; ami., [1932] I D. I,. K. 
270 ; O. ll. 29.— CAN. 

sb. Action to set aside fraudulent 
conveyance — Finding that plaintiff 
secured creditor,] — In an action by a 
judgment creditor against a husband 
& wife to set aside as in fraud of the 
husband's creditors a transfer u\ade by 
him to his wife : — Held : a finding, In a 
prior action by the same creditor 
against the husband, that pltf. was an 
amply sociufed creditor at the time of 
the transaction, estopped pltf. as 
against the husband, who had pleaded 
res judicata, from again raising the 
issue os to the sufilcionoy of the pltf.'s 
security. — Baxt’KR v, Derxasz & 
Derkasz, [19291 2 D. L. R. 443 ; 1 
W. W. B. 673 ; 10 C. B. K. 473 ; 23 
S. L. II. 444.— CAN. 


PART H. SECT. 3, SUB-SECT. 1.— 
B. (0). 

254 xi. .] — CaAMBERs v. Unger 

(1875), 25 C. P. 180.— CAN. 
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cision of the High Ct. of Australia between 
the parties as to the valuation for a previous 
year. — ^Broken Hill Proprietary Co, v. 
Broken Hiix Municipal Council, [1926] 
A. C. 94 ; 95 L. J. P. C. 33 ; 134 L. T. 335, P. C. 
nnotatum Apld, I. K. Comrs. v. Snoath (H>:r2), 48 T. L. It, 
21J. 

257. Add, Annotation : — Distd. Hoystead v. Taxa- 
tion Comr., [1026] A. C. 155. 

265a. Decision that patent valid — Subsequent action 
for infringement — Whether defendant estopped 
from disputing validity of patent.] — In an 
action for infringement of a patent deft, 
denied infringement & pleaded that the 
patent was invalid by I'eason of lack of 
novelty &; lack of subject-matter owing to 
common general knowledge & prior publica- 
tion, want of utility, insufficiency false 
suggestion in the specification, & he counter- 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. &• V., & the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft, that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 
to subject-matter, that the additional docu- 
ments relied on ^owed features claimed in 
the specification not disclosed by G. or V., & 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claims : — Held : the ct. was not strictly 
bound by a prior decision as to anticipation, 
& it was open to deft, to prove anticipation 
by documents not before the ct. in the pre- 
vious action. — Higoinson & Arundel v, 
PY3IAN, Same v. Same (1926), 43 B. P. C. 
291, C. A. 

276. Add, Annotations: — As to (3) Apprvd. Hoy- 
stead V, Taxation Comr., [1926] A. C. 155. 
Apld. Green v, AVcatherill, [1929] 2 Oh. 213. 
Held. Pickford v, Quirke, Pickford v, I. B. 
Comrs. (1927), 44 T. L. B. 15. 

285. Add. Annotation : — Refd. Sagar v. Bidehalgh 
(H.) & Son, Ltd., [1930] 2 Oh. 117. 

291. Add, Annotation: — Generally, Refd. Conquer i 
V. Boot, [1928] 2 K. B. 336. I 


Add, Annotation ; — Reid. Hoystead v. Taxa- 
tion Comr., [1926] A. 0. 155. 

Admission.] — Under a will the annual in- 
come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment for 
the financial year 1918-1919 under Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the opinion of the Pull CJt. of the High 
Ct. upon the questions : (1) whether the 

shares of the joint owners, or of any & which 
of them, in the land were original shares 
within sect. 38 ; (2 ) how many deductions 
of £5,000 resp. should make. The Full Ct, 
answered these questions as follows : ( 1 ) the 
shares of the six children surviving at the 
date of the assessment : (2) six. Upon the 
assessment for 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ct. upheld that view, & held that the comr. 
was not estopped by the previous decision : — 
Held : the comr. was estopped, since although 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumed & admitted 
that they were, the matter so admitted was 
fundamental to the decision then given. — 
Hoystead v. Taxation Comr., [1926] A. 0. 
155 ; 94 L. J. P. C. 79 ; 134 L. T. 354 ; 42 
T. L. B. 207, P. C. 

Annotations : — Coiud. Pickford v, Quirko, Pickford v. I. Tl. 

(1027), 44 T. Ji. K. 1.0; J. U. Cooirs. v. Siu-atli 
(1032). IH T. L. li. 2J1. Refd. Orwn r. Wcatliorill, 
U020J 2 Oh. 213. 

334. Add, Annotation : — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

339a. Between co-defendants.] — A decision oper- 
ates as res judicata between co-defts. pro- 
vided that (a) there was a conflict of interest 
between them ; (6) it was necessary to 

decide that con&ct in order to give pltf. tiio 
relief which he claimed ; (c) the question 
between co-defts. was finally decided. — 
Munni Bibi V. Tirloki ^ISTath (1931), 58 
L. B. Ind. App. 158, P. C. 


PART H. SECT. 3. SUB-SECT. 1.— 
B. (f). 

274 ix. .] — Be Giobe Wine Co. 

(Sask.), [1020] 1 I). L. R. 213.— CAN. 

274 X. .) — Cassidy v. Jn- 

GOLDBBY (1875), 30 U. C. R. 339.— CAN. 

PART II. SECT. 3. SUB-SECT. 1.— 
B. (g), 

276 U. .] — All action wfis brought 

i>y a t‘o. to remove two of its trustees 
for refusing to obey an order of the 
(it. made in a previous action directing 
tbom to join with the other trustee 
in assessing certain shares : — Held : 
deft, trustcics wore estopped by the 
judgment in the previous action from 
objecting to the status of directors 
who had ordered the assessment of the 
stock, as that was a question which 
should have been raised in that action. 
— PitABKU River Mining Co. v . 
Gatxagiifji (1806), 5 D. 0. R. 82. — 
CAN. 

276 iii. .1 — Forsyth v. Bury 

(1887-8), 15 S. C. R. 543.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (i). 

303 i. General rule.] — Cari'Enter v. 


CoMMEucjiAL Bank of Canada (1802), 
2 E. & A. 111.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (a) i. 

329 xxvii. __ 

the relief given to pltf. does not require 
or involve a decision of any case 
between co-defts., they will not be 
bound as between each other by any 
proceeding which may bo necessary 
only to the decree pltf. obtains. — 
Ma Pan Nyun v. Mauno Sit I^iauno- 
(1028), I. L. R. 6 Ran. 575.— IND. 

329 xxviii. - .] — Tb(^ 

Judicial Committee have approved of 
the (iidvm acted upon l)y the cl-s. in 
India that to apply the doctrine of rvtt 
judicata as i>etweeii co-defts. three 
conditions are requlMlte, vis. (1) tboi*o 
must bo a con diet of interest between 
defts, concerned ; (2) it must be 
necessary to decide this conflict in 
order to give pltl. the relief lie claims : 
(3) the question between defts. must 
have been Anally decided. — Lalmohan 
D nupi V . Kamdakrhmi Daskk (1031), 
I. J.. 11. 59 Calc. 636.- IND. 

329 xxix. .]— A judgment was 

obtained against A, Sc two others 
without ser^ce of jirocoss on A. or 

16 


his having any knowledge of the suit ; 
an attorney retained by the other defts. 
having appeared for A. also. He was 
afterwards arrested on a ca. sa. Issued 
on the judgment. Sc was discharged by 
a judgo*s order on an affidavit denying 
knowledge of the suit Sc of any authority 
to the attorney to appear for hhn. 
In an action for false imprisonment 
against pltf. in that suit: — Held: A. 
was not estopped by the Judgment 
from denying his liability. — Suns v, 
Ferguson (1861), 10 N. B. R. (5 All.) 
110.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— 
C. (b). 

846 II. Exception to — Action 

on covenant of indemnity.] — An action 
on a covenant of Indemnity is an 
exception to the general rule that an 
estoppel is binding only on privies. — 
London Guarantee Sc Accident Co. 
V. Davidson, [1926] 1 D. L. E. 66; 
[1926] 1 W. W. R. 148 ; 36 B. 0. R. 
301.— CAN. 

g i, Qfi^ plaintiff president of 

company defendant in oilier proceedings,] 
— London Loan Sc Savings Co. v. 
Osborn, (19281 3 D.L. R. 258 ; [1928] 
S. C. R. 451.— CAN. 
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866. Add. Annotation : — Retd. Mackenzie-Kennedy 
V, Air Ooimdl, [1927] 2 K. B. 617. 

382a. .] — K.NIGHT V. Lbgh (1828), 4 Bing. 

689 ; 1 Moo. & P. 628 ; 6 L. J. O. S. 0. P. 
128; 130E. R. 896. 

385a. .] — ^Pltfs.’ steamer stranded in the 

Black Sea, & deft. L. agreed to try to salve 
her on the terms (inter alia) that security 
for payment of his remuneration should be 
arranged in London & that he would not 
arrest the ship unless there was an attempt 
to remove her before the security had been 
given. Security was given in London in 
accordance with the salvage contract, & the 
ship was refloated & taken to Constantinople 
for temporary repairs. Before she was ready 
to leave, the deft. L. brought an action 
against the master in the Turkish ct. on the 
ground that the ship was about to be removed 
without security having been given. By order 
of the Turkish ct. the ship was arrested, &, 
as the master had no evidence of what had 
been done in London & L. took an oath that 
security had not been given, the Turkish 
ct., awarded L. £23,890. L. then disposed of 
the ship, &; pltfs. brought this action, (a) for 
damages for breach of contract, (6) for a 
declaration that the Turkish judgment was 
invalid, & (c) for an injunction to prevent 
the Turkish judgment from being enforced : — 
Held : as pltfs. were not parties to the 
Turkish proceedings the doctrine of rea 
judicata could not apply to the question of 
breach of contract. — Ellerman Lines, Ltd. 
V, Read (1927), 44 T. L. R. 7 ; on appeal^ 
[1028] 2 K. B. 144, C. A. 

405. Add. Annotation : — Refd. Wilson v. Maple 
Mill (1925), 95 L. J. K. B. 660. 

422. Add. Annotations : — Refd. Ingenohl v. Wing 
On (Shanghai) (1927), 44 R. P. C. 343; 
Salvesen (or von Lorang) v. Austrian Property 
Administrat/or, [1927] A, 0. 641. 


432. Add. Annotation : — Refd. A,-G. v. Denby, 
[1926] Ch. 696. 

447a. .] — To sustain a second action on the 

same contract or the same facts there must 
be a distinct cause of action, not merely 
different damages. — C onquer v. Boot, [1928] 
2 K. B. 330 ; 97 L. J. K. B. 462 ; 139 L. T. 
18 ; 44 T. L. R. 486, D. 0. 

457. Add. Annotation : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

464. Add. Annotation : — ^Refd. Berry v. Berry, 
[1929] 2 K. B. 310. 

473. Add. Annotation: — Refd. Mackenzie-Kennedy 
V. Air Council, [1927] 2 K. B. 517. 

480. Add. Annotations : — Consd. Conquer v. Boot> 
[1928J 2 K. B. 336. Refd. Debenham v. Per- 
kins (1926), 133 L. T. 262. 

482. Add. Annotation: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

483. Add. Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 330. 

492. Add. Annotation : — As fo ( 1 ) Refd. Eastwood 
& Holt V. Studer (1926), 31 Com. Cas. 251. 

498a. -.] — Held : a statement of claim should 

be struck out, the action dismissed, on the 
ground that the matter was res judicata by 
a previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(ScBUTTON, L.J.). — Mackenzie-Kennedy v. 
Air Council, [1927] 2 K. B. 517 ; 96 L. J. 
K. B. 1145 ; 43 T. L. R. 733 ; 71 Sol. Jo. 
633, C. A. 


PART II. SECT. 3. SUB-SECT. 1.— 
C. (c). 

sm. Action by reversioner — Uow far 
binding on other reversiorurs.) — Held: 
It is well Bettlod that a suit for a 
declaration by a reversioner to contest 
an alienation made by a widow in pos- 
Rossion, l8 a representative suit on 
l)ohalf of all tho roversiouera, & a decree 
fairly & properly obtained against tho 
reversioner in such a suit binds not 
only blm but the whole body of 
roversioners on the one hand, & tho 
alienee or his representatives on the 
other. — TiiAKAKSiNan v. Uttamkaur 
(1929), I. L. R. 10 Lab. 013.— IND. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (d). 

374 ii. ,] — SONACHALAM PiLLAI 

V. Kumaravelu Chbttiar (1927), 
I. L. R. 51 Mad. 128.— IND. 


PART II. SECT. 3, SUB-SECT. 1.— 
C. (»). 

so. Ejectment — Fictitious lessee party 
to first action — Second action againd 
lessor.] — At tho trial of an ejectment, 
under 14 & 15 Vlot. o. 114, recovery 
was proved in favour of John Doe, on 
tho demise of the now deft, against the 
now pltf. : & it appeared that the 
question there decided, being one of 
boundary, was precisely tho same as 
that again brought up in this case : — 
Held: clearly no estoppel, lor that 
judgment was betwoon dinerent parties, 
& under tho old piucticjo. — Olubink v. 
McMullen (1854), 11 U. O. R. 250.— 


PART II. SECT. 3, SUB-SECT. 2.— A. 

a J. J — Where an applica- 

tion for a wTit of possession was dls- 
mlsfaecl because no notice of detennina- 
Upn of tho lease had been given : — 
Held : the landlord was not thereby 
barred from making another applica- 
tion after giving such notice . — He 
Eknewein & Welch, [1928] 4 D. L. R. 
498 ; [19281 2 W. W. R. 628.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) i. 

g i. .1 — Jones v. Ryder, 

1192813 D.L.R.301; [19281 2 W. W. R. 
302 ; 39 B. C. R. 547.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) ii. 

465 f. Lease — Unsuccessful action for 
breach of covenant against subletting — 
A rtion for ejectment on comriclion under 
licensing laws.] — Ai)plt., lessee from 
resp. & licensee of an hotel, was con- 
victed of an olfenco under Liquor Act, 
1912 (N. S. W.). After tho conviction, 
by a writ issued on the same day, reap, 
brought an action for ejectment against 
applt. claiming to be entitled to 
osscBsion on the ground of a breach 
y apj)lt. of his covenant not to assign 
or sublet without resp.'s leave, & 
judgment w'fis entered for applt. By a 
writ issued about a year after the issue 
of the writ in the first action, resp. 
brought another action for ejectment 
against applt., claiming to he entitled 
to possoMon on tho ground of the 
conviction : — Held : resp. was not 
debarred from ivlying on tho conviction 
by reason of the fact that in the first 
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action l\c might have asserted the righ-. 
of re-entry which it gave him. — 
CkiHEN V. Lapin (1924), 35 C. L. R. 
247 ; 25 8. R N. S. W. 291; 42 

N. S. W. W. N. 7.— AUS. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) iii. 

474 i. Fraud ~ • Action for fraudulent 
conversion of partnership assets .] — 
Eastern Trust C/O. v. Busch, [1030] 

1 1). L. R. 723 ; 1 M. V. R. 140.— CAN. 

PART II. SECT. 3. SUB-SECT. 2.— 
B. (b). 

496 iii. .1 — ^Williams & Sears v. 

Richards (1918), 25 B. 0. R, 19.— CAN. 

496 iv. .] — The chief test of res 

judicxUa la Identity of issue. The 
issue raised in the present motion for 
an extension of time for serving the 
statement of claim held not to he 
identical with any l.s8ue that had been 
adjudicated in the earlier proceedings 
In this matter. — Goodbun v. Mitchell, 
[1928] 2 W. W. R. 12.— CAN. 

PART II. SECT. 3. SUB-SECT. 2,— 
B. (d). 

507 vi. .] — Where a cause of 

action Is shown the claim is defended, 
tried Ac decided, or where the real Issne 
between the parties, althongh not set 
out In the statement of claim, is tried 
& decided, it is not open to pltf., by 
a Buhsoquont action relating to the 
same matters Involved in the earlier 
proceedings, to put forward a claim 
or pica which ho bad an opportunity 
of putting forward in tho earlier pro- 
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508a. .] — Mackenzie: - Kennedy v, Air 

OoiTNciD, No. 498a, ante* 

610. Add* Annotation : — Reid. Conquer v* Boot, 
[1928] 2 K. B* 330. 

611. Add* Annotation: — As to (2) Consd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

520. Add. Annotation ; — Reid. Green v* WeatherHl, 
[1929] 2 CL. 213. 

621a. Proceedings In respect ol registered trade 
mark — Former proceedings belore registra- 
tion.] — ^Pltfs. commenced an action for 
infringement of their registered trade marks 
& passing off, & delivered their statement 
of claim alleging acts of infringement & 
passing off by defts. Defts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing 
off hod been already adjudicated upon or 
were subsequent to the issue of the writ in the 
present action. The judge held that there 
w’as a total absence of any evidence that the 
alleged acts had ever been adjudicated upon. 
Defts. appealed : — Held : the reasons for the 
decision of the judge were right. — J aeger Co., 
Ltd. V* Jaeger (1929), 46 11* P. C. 336, C. A. 

629a. Judgment against separate estate ol married 
woman — Action to obtain payment into court.] 

— Where the ct. in giving judgment against 
a married woman w’ho is a defaulting trustee 
orders that the judgment be siitished out of 
her separate estate execution proves use- 
less it is not open to pltf. in a now action 
to obtain against her judgment in a different 
form for payment of the moneys into ct. As 
against her the matter is res judicata* But 
if it appear that she has transferred the 
moneys to a person with knowledge of the 
proceeding against her action will lie against 
the transferee as constructive trustee. Pltf. 
obtained against the tirst deft, a married 
'Woman judgment for payment out of her 
sepai’ate estate of the sum in disput^^ k costs. 
Evidence disclosed that the first deft, had 
parted with the wdiole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft, had paid the money to 
the second deft, in order to defeat any judg- 
ment for pltf., that the second deft, received 
the money as constructive trustee : — Held : 


in regard to the first deft, the matter was fes 
judicata^ as pltf. had already obtained Judg- 
ment against her separate estate & therefor© 
could not now on the same facts obtain 
against her another form of judgmenCt for 
payment of the moneys into ct.—^RBEN v* 
Weathebiix, [1929] 2 Ch. 213 ; 98 L. J. Oh. 
369 ; 142 L. T. 210 ; 46 T. L, R. 494. 

538. Add* Annotations : — As fo (1 ) Reid. Firm of 
B. M. K. R. M. V. mrrn of M. R. M. V. L., 
R. M. K. B. M. Somasundarom Ohetty v. 
M. R. M. V. L. Supromanian Ohetty (1926), 
95 L. J. P. 0. 197 ; Pirie v. Richardson (1926), 
7-0 Sol. Jo. 1028; Oumberland t?. Lanark- 
shire Tram Oo. (1927), 20 B. W. 0. 0. 780. 
(ienerally^ Refd. Jenkins v, Jenkins, [1928] 2 
K* B. 601. 

540. Add* Annotations: — Apld. Pirie v Richard- 
son, [1927] 1 K. B. 448. Refd. Be Pennington 
A Owen, [1925] Oh. 825 ; Bennett v. White- 
bead (1926), 96 L. J. K. B. 268 ; Hardie & 
Lane v. Chiltem (1927), 96 L. J. K. B. 773. 

546. Add* Annotaiion : — Refd. Pirie v* Bichai‘d- 
son, [1927] 1 K. B. 448. 

560. In the last line for “ case of the law ** read 
** case out of the law.” 

Add* Annotations : — Refd. Pirie v. Richard- 
son, [1927] 1 K. B. 448; Oumberland v* 
Lanarkshire Tram. Oo. (1927), 20 B. W. O. 0. 
780, 

After this case add “ Compare Oontract, 
No. lG3a.” 

555a. .] — ^Barker v* Martin (1647), Sty. 20 ; 

82 E. R. 498. 

656. Add* Annolaiions : — As to (i) Consd. Ellis r. 
Sterming tV- Son, Ltd. (1932), 76 Sol, Jo. 232. 
(jfcneralli/t Refd. Oumberland v. Jjaiiarkshii*e 
Tram. Co. (1927), 20 H. W. (’. C. 780. 

557. Add. Annotaiion: — A.s to (1) Refd. Clark v. 
Urquhart, Stracey v. Orquhart (1929), 141 
L. T. 641. 

659. Add. Annotations: — As io(l) Apld. Brooke v. 
Bool, [1928] 2 K. B. 678. Refd. Debenham 
V. Perkins (1926), 133 L. T. 262. 

567. Add, Annotation: — Consd. Ellis v. Stouiing 
(Jolm) A Son, LUl (1932), 76 Sol. Jo. 232. 

568. Add. Annotation: — As to (1) & (2) Refd. 
Lynn v. Bamber, [1930] 2 K. B. 72. 

569a. .] — Where two ai’e bound, jointly & 

severally, k the obligee has judgment against 
one, he may sue the other. — H iggens^ Case 
( 1605), 6 Co. Rep, 46a; 77 E. IL 322. 


oeediatirs but which he either omitted 
or chorte not to x>ut forward at that 
time. Such claim or plea is rea 
judicata . — Waitl v. Nuckxt, (102fJ 
3 D. h. H. G7U; 110241 2 W. W. li. 
1138; 18 Sask. h. 11. 502; revsi/., 

fl924J2I).L. R.07 ; U924J1W.W. U, 
U39.-~CAN. 

507 vlj. . } — A suit Is not barred 

by res judicata where, though the 
matter which fonna the ground of 
attack mlgiit have been made a gmund 
of attack in the former suit, pltfs. 
were not bound to do so. — Abtd-Ud- 
Dix V . Bisiiarat, Alt, ktc., Kaoof- 
etc. ( 1927 ), I. L. R, 8 L£ai. 
308.- IND. 


607 viii. .l—SOKOLOSKI V, 

WixisKT, [1027] 2 D. L. R. 1029 ; 

1 W. W. R. 972 ; 2f Sask, L. R. 
455.— CAN, 


607 ix. .J— WiNTEU 

& Go., 119291 4 D. L. 
W. W. R. 518.— CAN. 


tJ. Dewar 
U. 389; 2 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (e). 

Q i. Action for judicial aepara- 

lion — Subsequent atUion for separation 
(C* restitution of conjugal rights .] — 
Hopktnbon V. Hopkinson, [19311 3 
W. W. U. 62 ; affU., [1932 J I W. VV. It. 
623.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
B, (f). 

di. Award of damages for delay — 
Suhsequcid proceedings for compensa^ 
tion for further delay .] — Whore there 
was only one cause of aotion, & it was 
pltf.*H right to have his damages 
assessed once for all : — Held : the 
finding that pltf. could recover no 
damages after commencement of a 
subsequent action was binding upon 
both parties 3c was not, though 
erroneous, open to dispute. The Judg^ 
ment had not been appealed from & 
the quoBtion was res judicata between 
the paitlos. — M oImtobh v* Parent, 
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[19241 4 D. L. R. 420 ; 55 O. L. 11. 
652.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (g). 

sa. Action for rent — Eviction pleaded 
by tenarU — iieduclion of rent granted — 
IHghi to bring action for trespass ,] — 
If a tenant defends an action for rent, 
& a reduction is made on the amount 
claimed on the ground that he has been 
evicted by the landlord from part of 
the promises, he cannot afterwards 
maintain trespass against the landlord 
for the same aotion which he reUed 
on as an eviction in the former action. 
— Kotrusk V. MoCuLLOtTOH (1859), 9 
N. B. R. (4 AU.) 361.— CAN. 

PART II. SECT. 8, SUB-SECT. 2. 

0. (b) h 

646 I. AvplioaHon to set 

aside judgrrunt dt add new party.\ 
Hudson’s Bat Co. v. Bcott (B. C.), 
[1929] 4 D. h. R. 978 ; 8 W. W. R. 2:42, 
^-CAN. 
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578# AM* Annotation: — As to (2) Retd. Finn of 
B. M. K. B. M# V. Firm of M. B. M. V. L., 
[1020] A. 0. 701. 

575a. Power to set aside Judgment.] 

— A judgment in Penang against deft., 
described in the writ by the gi*oup of letters 
under which a money-lending firm there 
carries on business followed by the name of 
the firm’s local representative, is a judgment 
against the local representative personally, 
whether he is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
judgment on the ground that pltf. was 
ignorant of its effect in law. — Firm of 

U. M. K. B. M. V. Fuim of M. K. M. V. L., 
[1926] A. C. 701 ; 135 L. T. 045 ; sub nom. 
Firm of B. M. K. B. M. w. Firm op M. B. M. 

V. L., B. M. K. B. M. SOMAfiUNDARAM 
(^HETTY V* M. B. M. V. L. SOPRAMANIAN 
c;nETTY, 95 L. J. P. C. 197 ; 42 T. L. B. OSO, 
P. C. 

Annotation : — Folld. KInch w. Walcott, [1929] A. C. 482. 
577. Add, Annoiaiiom /-—Consd. Bennett v, White- 
head, [1920] 2 K. B. 380. Refd. Anderson v. 
Equitable Assce. Soc. of United States (1020), 
131 L. T. 557. 

577a. Action against partner — Subsequent 

action against firm.] — F irm of B. M. K. B. M. 
V, Firm of M. B. M. V. L., No. 575a, ante, 

579. Add, Annolations : — As to (2) Refd. Deben- 
ham V. Perkins (1925), 133 L. T. 252 ; Bennett 
v. Whitehead, [1920] 2 K, B. 380: Firm of 
B. M. K, B. M. V. Firm of M. B. M. V. L., 
B. M. K. B. M. Somasundarani Olietty v, 
M, B. M. V. T.. Supramanian Chetty (1920), 
95 L. J. P. a 197. 

580. Add. Annotation : — Distd. Debenham v. 
Perkins (1925), 133 L. T. 252. 


581a. Judgment for debt incurred 

after separation.] — Where an action for goods 
sold is brought against a wife on a bill con- 
taining a numbei* of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as principal 
by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgment on the whole or part 
of one undivided debt. — D ebenhah’s, Ltd. 

r. Perkins (1925), 133 L. T. 262, D. C. 

584a. .] — ^Freshwater 

V. BuLMEii Bayon Co., Ltd., [1932] W. N. 
211 ; 174 L. T. Jo. 305, C. A. 

585. Add. Annotation : — As to (2) Refd. Me Simms, 
[1930] 2 Ch. 22. 

589. AM. Annotation : — Consd. Ellis v. Steiming 
& Son, Ltd. (1932), 76 Sol. Jo. 232. 

590. Add. Annotation : — Apld. llcnnerley v. IVest- 
wich U. D. 0. (1929), 141 L. T. 602. 

593. AM. Annotations: — Apld. Dexters v. Hill 
Crest Oil Co. (Bradford), [1926] 1 K. B. 348. 
Refd. Anderson v. Equitable Assce. Soc. of the 
United States (1926), 134 L. T. 657. 

597a. - Meaning of forthwith ”.] — 

Forthwith ” means, forthwith upon demand 
by the person entitled to the certificate, & 
not forthwith upon the dismissal of the com- 
plaint. A certificate was applied for by the 
person entitled, five days after the complaint 
had been dismissed, &: granted two days 
after the application, but dated as of the day 
upon which the complaint was made : — Held : 
to have been made out “ forthwith ” within 
Offences Against the Person Act, 1828 (c. 31), 

s. 27, & to bo a good defence, under sect. 28, 


PART II. SECT. 3. SUB-SECT. 2.— 

C. (0) 

572 i. Unsat is/u'd judumenl.] -Tbc 
fact that a decree has been obtained 
against one of a number of joint & 
several obligants does not preclude a 
fresli action being brought again&t the 
othciv, if satisfaction has not been got 
under tho decree already ol)tained. — 
Steven v. Hjioadv Noiwian & Co., 
[1928] S. C. 351.-' SCOT. 


PART II. SECT, 3, SUB-SECT. 2.— 
C. (d) i. 

n i. .] — Whore It had not been 

establiehed tliat in coid raeting to pay 
a oomralBHion, deft, had been acting 
as tho agent of II. &: that pltf. bad 
elected to look to H. for jmyment : — 
Held : a judgment by default recovered 
by pltf. against H. did not render 
pitf.'s claim against deft., res judicata, 
since tho cause of action against deft., 
which it was admitted pltf. had before 
ho sued H., did not exist against tho 
latter & was not affected by the judg- 
ment. — W illiams d. Hopoers, [1921] 
2 W. W. K. 185 ; .50 D. h. 11. 691 ; 
00 B. 0. R. 004.— can, 

o i, Judgment by default against 

husband,] — Where two persons are sued 
jointly Sl judgment by default is 
entered against one of them pltf. then 
cannot Uu'n round & say that that 
deft, was an u^nt of the ether 8z 
recover Judgment against the latter as 
the principal. — Carroll v. Kennkrlky 
(Sask.). [19291 4 D. h, R. 1062 ; 2 
W. W. R. 437.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 

C. (e). 

586 iv. .1 — Abdor lUniM v. 

Mahomed Rarkat Alt (1927), 55 
L. R. Ind. App. 90.— IND. 

PART II. SECT. 3, SUB-SECT. 2.— E. 

594 i. Sumnurns for assault — Dismissal 
— Suhseguenl action for same assault .] — 
111 un action for assault & battery, deft, 
pleaded that an information had been 
made against him by pltf. before a 
magistrate In respect to tho trespass 
declared on, under Dominion Act, 
32 & 33 Viet. c. 20, 8. 43, & that tho 
magistrate, after hearing, dismissed 
the Information & gave deft, a certifi- 
cate of dismissal, whereby & by force 
of the statute ho was released from tho 
action : — Held : tho pica was In- 
sufficient In not stating that tho com- 
plainant had praj'od tho magistrate 
to proceed summarily. — Wilson v. 
CoDVRK (1866), 26 N. B. R. 516.— CAN. 

sc. Acguittal on charge of murder — 
SubsequeTii charge of assault occasioning 
actual bodily harm,] — After being 
acquitted on a trial for murder the 
accused were charged with assault & 
battery occasioning actual Ijpdily harm 
to tho man whom they had been 
acquitted of murdering. They pleaded 
res judicaia :—llcld : since the fact 
of the assault In question was involved 
in the alleged murder, i.e. If there was 
a murder it could only he booatise there 
was tho assault, &, therefore, it must 
have been considered & directly 
adjudicated on by the jury, the 
acquittal on the charge of murder 
rendered tho matter of tho assault 

19 


res judicata as between the Crown 
tho accused, & was a bar to tho second 
charge. — K. v. (Iosselin, [19281 1 
W. VV. R. 131 : 50 Can. Crim. Cas. 287. 
—CAN. 

698 iii. Necessity for 

cct'Hficate of conviclum.] — Jude v. 
Archer 8c Goodman, [1921] 1 1). L. K. 
418 ; [1924] 1 W. W. 11. 279 ; 41 Can. 
Crim. Cas. 289 ; 1 8 Sask. h. li, 32.— CAN. 

g i. Subsequent conrnction for 

same offence — Whether appeal in action 
constituted ** further proceedings ,**] — 
Pltf. sued deft, by civil bill for £20 
damages for assault. The Recorder 
held in pitf.’s favour, & gave a docrot^ 
for £14 5s. Deft, appemod from tho 
decree, & entered into a recognisance 
as provided by 45 & 46 Viet. c. 29, s. 6. 
After the case had been at bearing 
before tho judge of Assize for a short 
time, deft, admitted the assault & the 
reasonableness of tho damages awarded, 
& raised a new' defence which had not 
been available to him in the county 
ct. Deft, relied upon OUenccs Against 
the Person Act, 1801, c. 100, s. 43, 
& it w'as contended on his behalf that 
deft. ’a conviction coupled with tho 
payment of tho penalty operated as a 
release from “ all further or other 
proceeding,” Including the re-hearing 
of the civil bill on appeal : — Held : tho 
appeal did not constitute ” further or 
other proceedings ” within Offences 
Against the Person Act, 1801. s. 45. — 
Maqee V, Storey, [1929] N. I. 134. — 
IR. 

gf. Order for mainimance of infant — 
Subsequent criminal proceedings — No 
6ar.l— Tic Brooks (1930), 54 Can. C. C. 
334.— CAN. 
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to a subsequent action for the same assault. — 
Cosi’AR V. Hethbeington (1859), 1 E. & E. 
802 ; 8 Cox, C. O. 176 ; 28 L. J. M. 0. 198 ; 
33 L. T. O. 8. 105 ; 23 J. P. 663 ; 5 Jur. N. 8. 
985 ; 7 W. R. 413 ; 120 E. R. 1111. 

509a. What amounts to oonvlotion.l 

— To an action for an assault deft, pleaded 
that, before action brought, pltf . caused deft, 
to be summoned before a ma^strate to answer 
a complaint in respect of the assault, & tliat 
the magistrate adjudged & determined the 
said complaint & charge, & then ordered 
deft, then to pay, & then convicted him, 
deft., in the costs as well of the said complaint 
& charge as of the hearing thereof, but did 
not further order or convict deft.” The 
magistrate had decided only that deft, should 
enter into recognisances to keep the peace & 
pay the costs thereof, & such costs only had 
been paid. No record of a conviction was 
produced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 


Part ill. — Estoppel 

672. Add, Annotation : — Refd. Hyman v, Hyman, 
[1929] A. C. 601. 

686. Add, Annotaiiona : — ^Dlstd. Re StoUery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. Refd. 


formal conviction in such oases : — Held : 
the plea was no bar to the action within 
Offences Against the Person Act, 1861 
(c. 100), 8. 45, taking it as it stood it was 
not proved. — Hartley v, Hindmarsh (1866), 
L. R. 1 0. P. 563 ; Har. & Ruth. 607 ; 35 
L. J. M. O. 255 ; 14 L. T. 796 ; 12 Jur. N. S. 
602 ; 14 W. R. 862. 

AnnotaHona : — ^Bxpld. B. v. Miles (1890), 24 Q. B. B. 423. 
PoUoe Gomr. lor the Metropolis v. Bonoran (1903), 
52 W. R. 14. 

623* Add, Annotation : — Consd. I. R. Comrs. v, 
Sneath (1932), 48 T. L. R. 241. 

631. Add, Annotation :--A8 to (1) Consd. I. R. 

Oomrs. V, Sneath (1932), 48 T. L. R. 2*41. 
647. Add, Annotation: — As fo (1) Consd. Pirie r. 
Richardson, [1927] 1 K. B. 448. 

669. Add, Annotation : — As to (2) Apld. The Point 
Breeze. [1928] P. 135. 

After this case add ** See^ alsoy Admiralty, 
No. 706b.” 


Quasi of Record. 

Re Pitts, Cox V, Kilsby (1031), 47 T. L. ll. 
293. 

687. Add, Annotation: — Refd. York Glass Co. v, 
Jubb (1925), 134 L. T. 30. 


Part V. — Estoppel by Deed. 


734. Add, Annotation: — Refd. Torbay Hotel v, 
Jenkins, [1927] 2 Ch. 225. 

776. Add. Annotation: — As to (1) Refd. Parr v, 
A.-G„ [1926] A. C. 239. 

786a. .] — The recital, in a deed, of a former 

deed between the same parties, proves, as 


between the parties, so much of the former 
deed as is recited, but no more. — Oillett v, 
Abbott (1838), 7 Ad. & El. 783; 3 Nov. 
& P. K. B. 24 ; 1 Will. Woll. & H. 91 ; 7 
L. J. Q. B. 61 ; 2 Jur. 300 ; 112 E. R. 665. 

Aniwtation : — Refd. Flshmongrers Mystery Wardens & 
Commonalty v, Robertson & Stainos (1848), IS L. J. C. ]\ 
65, 


PART II. SECT. 4, SUB-SECT. 3. 

623 i. Oentral rule.] — Lack of juris- 
diction in the ct. deprives a judgment 
of any effect whether by estoppel or 
otherwise, even though the party 
alleged to be estopped sought the 
assistance of the ct. vmose jurisdiction 
Is impugned. — McIntosh v. Parent, 
11924} 4 D. L. R. 420 ; 55 O. L- R. 
652.— CAN. 


PART 11. SECT. 5, SUB-SECT. 1. 

638 X. ,] — JOCRNEAY V. RAIL- 
WAY Passengers Assurance Co., 
[1924J 1 D. L. R. 308 ; 50 N. B. R. 
501.— CAN. 


PART 11. SECT. 6, SUB-SECT. 2. 

st. Should not be pleaded in state’ 
ment of claim.}— V ictoria Lumber & 
Manufacturing Co., Ltd. v. Thomsen 
& Clark (B. C.), ti926] 4 D. L. R. 
971 ; 11926] 3 W. W. R. 459.— CAN. 

sa. Should not he pleaded in counter- 
claim.] — Victoria Lumber & Manu- 
facturing Co., Ltd. v, Thomsen & 
Clark (B. C.), 11926] 4 B. L. R. 971 ; 
U92G] 3 W. W. R. 459.— CAN. 


PART V. SECT. 1. 

sc. J mi pH cable in India .] — The do(^- 
trino of “ estoiiTud by deed ” in its 
lechijii'ul Keii,s<! euaji<it be isaid to oxint 
In India.- Johnston r. (b>i»AL Stnoii 
(1931), I. L. K. 12 Lah. 516.“ IND. 


PART V. SECT. 2, SUB-SECT. 1. 

sf. Lease null db void — Lessor under 
disability.}- — WTiore the Nawab of M. 
executed a lease of certain immovable 
property for a term of 21 TO€n» in 
consideration of the sum of rupees 
5 lacs as advance of the total rent 
payable for & during the said term 
of 21 years, on a suit being brought 
by the Nawab for recovery of 
possession : — Held : as the lease con- 
travened condition (1) of the Murshida- 
bad Act it was null Sc void & the 
Nawab was entitled to recover 
possession of the demised property. 
The Nawab was not estopped from 
denying the validity of the lease by 
reason of the Act as he was a person 
imdcr dlsabiliy^, — Murshidabad Na- 
wab V. Bilas Roy Choudhuri (1928), 
I. L. R. 56 Calc. 262.— INB. 

PART V. SECT. 2, SUB-SECT. 2. 

709 i. General rule.] — T., to whom a 
patent of land issued, by deed poll 
made prior thereto, sold the land to L. : 
— Held: in obtaining the patent T. 
was estopped by the deed from setting 
up title in himself under the patent. — 
Robertson v, DaJjET (1886), 11 O. R. 
352.— CAN. 

PART V, SECT. 2, SUB-SECT. 8. 

• 0 . By nominee of Crown to convey 
land — Suljseqtient grant to stranger .] — 
Whore the nominee of the C'rown gave 
a bond for a deed of the land to be made 
when the patent should issue, & in 

20 


the same bond convoyed & covenanted 
to guarantee the title : — Held : on 
ejectment by a grantee of the nominee 
under a deed executed after the patent 
issued, this bond gave to the obligee 
no title by estoppel. — Doe d. McGill 
V. Shea (1846), 2 U. C. It. 483.— CAN. 

PART V. SECT. 4, SUB-SECT. 8.— C. 

sx. ReMiase of worlgage.] — Deft., a 
mtgor., wishing to pay off intge. & 
substltnU) another, arranged with ono 
M. that money in the hands of M.'s 
solr. should bo approxniated for that 
purpose. A mtgcj. was executed hy 
deft, in favour oi M. & a rcleawi of tlio 
existing lutge. duly executed by pltfs. 
was received by the solr. & exhibited 
to both deft. & M. It was not regis- 
tered, however, & the solr. absconded 
without paying over the money to the 
mlgees. or being requested by the 
mtgees. to do so, although over a year 
had elapsed before the solr. loft. ldtf„ 
who had particular charge of the 
transaction, said that he hail forgotten 
the matter. Deft, twice paid interest 
to M. on his mtgo., they both thinking 
that it was in effect & that pltfs.* 
mtgo. hod been satisfied : — Held : pltfs. 
wore not entitled to cnloroo their mtgo., 
since they had put In the power of the 
wrongdoer to commit the wrong, Sc 
because they wore estopped by tho 
release Sc by their oonduot from assert- 
ing that thoJr mortgage had not been 
paid. — Thom Sc Lamont v. Walker, 
[1930] S W. W, K. 33 ; 3 D. L. li. 91 5 ; 
43 B. C. K, 142.— CAN. 
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828. Add. Annotation : — ^Distd. Be King^s Settle- 
ment, King V. King, [1981] 2 Oh. 294. 

828a. ' »] — In order to keep the trusts of a 

settlement off the title, the settlor conveyed 
the property to certain grantees by deed of 
gift in consideration of his love & affection 
for them. The grantees at the same time 
executed a deed poll declaring trusts in 
favour of the settlor & other beneficiaries. 
The conveyance & the title deeds were handed 
to the grantees, the deed poll being retained 
by the settlor's soh*. The grantees puraort- 
ing to be absolute owners created equitable 
incumbrances on the property in favour of 
certain incumbrancers for value without 
notice of the trusts : — Held : as the settlor’s 
conveyance contained a direct misrepre- 
sentation necessarily implying that the 
grantees were absolute owners, the settlor 
& the other beneficiaries claiming under him 


were estopped from denying this statement 
against the equitable incumbrancers, & their 
prior equity was therefore postponed* — Be 
King’s Settlhimknt, Kingv. King, [1^31] 2 
Ch. 294 ; 100 L. J. Gh. 369 ; 145 L. T. 517. 

851. Add. Annotaiion: — Refd. Blay v. Pollard & 
Morris, [1980] 1 K. B. 628. 

916. Add. Citaiion 94 L. J. Ch. 169. 

985. Add. Annotation : — Refd. A.-G. v. Glen Lino 
& Liverpool & London War Bisks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

993a. S. P. Seabournb v. Powbl (1686), 2 Vern. 
11 ; 23 B. R. 619. 

Annotation : — ^Befd. Smith v. Oaborne (1857), 6 H. L. Cae. 

375. 

998b. .] — Clayton v. Newcastle (Duke) 

(1682), 2 Cas. in Ch. 112 ; 22 B. R. 871, L. C. 

AnnotcAion Beld, Morse r. Faulkner (1792), 3 Swan. 

429, n. 


Part VI. — Estoppel in Pais. 


1019. Add. Annotations: — As to (I ) Retd. Green- 
wood V. Martins Bank, Ltd. (1931), 47 
T. L. R. 607. As to (2) Apld. Sullivan r. 
Constable (1932), 48 T. L. R. 267. 

1020. Add. Afinotation : — Generally, Refd. De 
Tchihatchef v. Salerni Coupling, Ltd., [1932] 
1 Ch. 330. 

1021. Add. Annotations : — As to (1) Refd. Slingsby 
V. District Bank, Ltd. (1931), 48 T, L. R. 114. 
As to (2) Refd, Jones v. Waring Gillow, 
[1926] A. 0. 070. Generally, Refd. Common- 
wealth I'rust t’. Akotey (1925), 91 L. J. P. C. 
107. 

1022. Add. Annotations: — As to (1) Refd. Re 
Bruce, Brudcnell v. Brudenell, [1932] 1 Ch. 
310 ; Wirral Estates, Ltd. v. Shaw (1032), 
90 J. P. 143, 


1032. Add. Annotation : — Refd. Greenwood v. 

Martin’s Bank, Ltd., [1932] 1 K. B. 371. 
1036. Add. Annotations : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 007. 

1036a. .] — If a man misrepresents a fact, to 

that fact he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers damage. — Beattie 
V. Ebuby (Lord) (1874), L. R. 7 H. L. 102 ; 
44 L. J. Ch. 20 ; 30 L. T. 681 ; 38 J. P. 664 ; 
22 W. R. 897, H. L. ; affg. (1872), 7 Oh. App. 
Ill, L. JJ. 

1038. Add. CUation .•—132 L. T. 22, 

1040. Add. Annotation >-Apld. Huddei*sfield Pine 
Worsteds v. Todd (1925), 134 L. T. 82. 


PART V. SECT. 4, SUB-SECT. 6. 

848 vil. .] — Applt, & resp, 

entered Into a conti’act for the sale &. 
purcliaao of certain loaseliold land & 
projK?rt.y of applt. at a price payable 
by inatalnionta. The agreoincut oon- 
t(;tuplatod a transfer of the lease before 
payment of the whole jnircliase, & 
after transfer applt. hai^l the right 
4‘lihor to reauire resp. to give a mtge. 
or himself to enter a caveat against 
dealings. Applt. lodged a cavcjat. 
The transfer contained statements 
acknowledging receipt of the purchase 
prkH) & that the price was the same as 
that roferrod t(> lu the agreement : — 
Held : the statements In t-!io transfer 
did not work an estoppel by dot^d, & 
there was no need to obtain rectifica- 
tion of the transfer. — Gowjsn v, 
Waples, [1030] S. A. S. li. 120.— 
AUS. 

858 i. Operation of rule — Money paid 
to solicitor producing executed deed — 
No intention that money sttovld he paid 
over to party to deed.}-— A solr. obtained 
from pltt., his client, a ohoquo for 
11,100, representing that he would 
Invest It upon the security of a intge. 
upon land which had been mortgaged 
to his sister, whose mtge. would be 
paid off by the $1,100. In the receipt 
given to pltf. by the solr. It was stated 
that the cheque was given to him '* re 
mtge. 10 R. St.*V which was a brief 
description of land upon which defts. 
had made a mtge. to the solr.'s father's 
exors. The solr. notified defts. that 
the exors. desired payment of this 
mtge., & that he had a client who 


would advance the money necessary 
to pay it off. A mtge. by defts. to 
pltf, upon this land was thereupon pre- 
pared by the solr. & executed by defts. 
in Mar. 1923. They made payments 
from tlmo to timo upon the mtge. by 
cheque to the solr., who paid off the 
mtge. hold by the exors., & conse- 

a uently did not obtain a diachargo of 
The $1,100 was misappropriated 
by the solr., who absconded in 1926. 
It was Intended that the mtgo. moneys 
should bo paid to the exors. & not to 
the mtgors., & this pltf. understood. 
This action was brought to enforce 
the mtge., 8c pltf. in her evidence at tho 
trial stated that the solr. showed her 
tho mtge. in Mar, 1923 : — Held : tho 
facts that the mtgor. delivered tho 
mtgo. to the solr. & that he showed 
it to pltf, did not amount to a repre- 
soutafion that the moneys advanced 
by pltf. hod been paid to the holders 
of the first mtro,, & that It had been 
disoharged, & It could not be said that 
the mtgors, were estopped from dis- 
puting the fact that the moneys had 
been advanoed to them. — ^Murray v. 
Crossland, [1929] 4 D. L. R. 721 ; 64 
O. L. K. 403.— CAN. 

PART V. SECT. 5. 

fd. Transfer under Real Property 
Ad — Wiihoid special covenants — Rquit- 
able interest ^sequenUy aeguired by 
transferor .] — A transfer of land, In the 
form pro-Hded in tho Real I^perty 
Act, mode by the registered owner Sc 
without any special covenants or 
recitals, does not operate as an estoppel 
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& does not vest In the transferee an 
equitable Interest subsoquenty acquired 
by the transferor in the absence of any 
fi^ud or misrepresentation by th<» 
latter. — Bennett v. Gilmour (1906), 
16 Man. L. R. 304.— CAN. 

S 0 . Deed of adoption — Accompanied 
by all necessary ceremonies.] — Where an 
adoption liad taken place with great 
publicity 8c with d\ie performance of 
all the uecessjiry ceremonies, & a 
formal deed of adoption had been 
executed & registered & tho adopted 
son had been received into tho family 
of his adoptive father, & where, further, 
tho adoption was not challenged for 
several years : — Held : an estoppel 
was created whereby the adoptive 
mother was precluded from afterwards 
disputing the adoption. — Duaram 
Prakash V. Kalawati Derx (1928), 
I. L. K. 50 All. 885.— IND. 

PART V. SECT. 8, SUB-SECT. 3.— C. 

993 vii. .] — Dob d. Tiffany v. 

MoKwan (1837), 6 O. S. 698.— CAN. 

PART V. SECT. 9. 

See cases In Part II., Sect. 6, sub- 
sect. 2, ante. 

PART VI. SECT. 8, SUB-SECT. 1.— A* 

1082 i. How estoppel arises.] — 
Estoppel arises where a man is pre- 
cluded from denying the truth of any- 
thing which he has represented to be 
a fact, though It Is not a fact. — Re 
Montoomery V. Diamond, Diamond 
V. Montoomery, (19*251 4 1>. L. R. 
736.— CAN. 
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1041. Add* Annotation: — to (1) Reid. De 
Tchihatchef v, Salemi Coupling, Ltd., [1932] 
1 Ch. 330. 

1043. Add, Annotation : — Refd. Houghton v, 
Nothard, Lowe & WiUs (1927), 44 T. L. B. 76. 

1054a, Construction of agreement.] — If a person 
authorises or permits another to make a 
representation mtended to be acted upon & 
it is acted upon, that person cannot after- 
wards be heard to say that the representation 
is not true. This applies when the repre- 
sentation is as to the legal effect of a docu- 
ment if there is no qualification in the repre- 
sentation suggesting that the document & 
not its effect as represented is to govern the 
relations of the parties. In a prospectus 
issued by deft. co. there was a clause referring 
to an agreement with that oo. & purporting 
to set out its effect. The statements in this 
clause were made with the knowledge & 
acquiescence of the other party to the agree- 
ment, were also known to & acquiesced in 
by the duly authorised agent of tliat party : — 
Held : the contracting party & his agent 
were thereby estopped from setting up any 
<^tlier construction of the agi*eemcnt than 
tliat stated in the clause in the prospectus. — 
I)E Tchihatchef v, 8alerni Coupling, 
Ltd., [1932] 1 Ch. 330 ; 101 L. J. Ch. 209 ; 
146 L. T. 505. 


1066. In the twelfth line on p. 297, after the word 
“ agreement,” insert “ defts. pleaded that 
the agreement.” 

1066. Add, Annotations : — Consd. Kreditbank Cas- 
sel G. m. b. H. v. Schenkers, [1920] 2 K. B. 450. 
Dlstd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. Consd. British 

Thomson-Houston Co. v. Federated European 
Bank, Ltd., [1932] 2 K, B. 176. Refd. 
Houghton V. Nothard, Lowe & Wills, [1927] 
1 K. B. 246. 

1068. Add. Annotations : — Refd. Houghton v, 
Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 

1108. Add. Annotations ;—Apld. Silver v. Ocean 
S.S. Co. (1929), 46 T. L. R. 78. Refd. Evans 
V. Webster (1928), 46 T. L. R. 136. 

1111. Add. AnnotcUiona : — Dlstd. Reckitt v. Bar- 
nett, Pembroke &; Slater (1927), 44 T. L. E. 
63. Refd. Jones v. Waring & Qillow, [1926] 
A. C. 670; British &; North European Bank 
V. Zalzstein, [1927] 2 K. B. 02; Home k, 
Colonial Insce. v. London Gufvrantce k 
Accident Co. (1928), 45 T. 1.. 11. 134 ; Mar- 
coni’s Wireless Telegraph Co. v. Newman, 
[1930 ] 2 K. B. 202 ; Lever Bros., Ltd. v. 
Bell, [1931] 1 K. B. 557. 


1040 i. Where all parties kiuno the 
truth — No repres€nialio7i.\ — A tenant 
after the expiry of hln original lease 
received from his landlord notice to 
quit at the end of the foUowiui? month. 
In reply, he wrote a letter which con- 
tained (inter alia) an adndssion that he 
was a monthly tenant. At the hearing 
of a suit in ejectment the tenant 
contended that his original lease being 
for manufacturing purposes he had 
a tenancy from year to year, k was 
entitled to six months’ notice : — Held : 
he was not estopped from so con- 
tending as the facts affecting the 
tenancy were within the knowledge 
of both parties. — Jacks & Co. e. 
JoosAB AIaiiomkd ( 1923). I. L. H. 
48 Bom. 38.~IND. 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (a). 

1041 xiv. .]— In 1894 applt, 

granted a lease of land from year to 
yonv ** to resps. In 1903 reaps, wished 
to build a house on the laud & applt. 
wrote that the lease was a permanent 
one, though the rent was liable to 
enhancement. Itcjspa. built a house 
& api)lt. received a bonus in respect of 
it. In 1910 applt. sought to eject 
reaps. : — Held : wheth':ir the lease was 
a permanent one under the agreo- 
incut, applt . ’b statement in the letter 
that it was so was a reproaentatlon of 
fact & not an expiX)8sion of opinion, 
k he was estopped from denying it, — 
Fokbes V. Kajxi (1925), L. R. 52 
Ind. App. 178.— IND. 

1041 XV. .] — The principal ques- 

tion in this case being whether the pur- 
chasers of some of the plots abutting 
on the land in question, which was 
described in their conveyance as “ land 
kept for the primosed 100 feet drainage 
road of the (jaloutta Improvement 
TrtLst,” or as “ the proposed drainage 
road of the Trust/* had a right of way 
over the land by reason of any rule of 
estoppel ; — Held : in order that a 
representation may oxHjrate as an 
estoppel, it must be a representation 
of an existing fact k not of a mere In- 
tention or future promisos. It was a 
statement of what tho Improvement 
Trust was going to do with regard to 
tho land, which was described to bo on 


tho boundary of tho plots sold, k did 
not <50ufer any title on the purchasers 
of tho plots sold, either by express 
grant or by implication. Hence no 
right of easement was created. — 
Hindusthan Co-opkkativk iN'sun- 
ANCB Society, Ltd. v. Secretary op 
State for India in Council (1929), 
I. L. R. 50 Calc. 989.— IND. 

1044 1. .) — In order to 

found on estoppel a representation 
must be of an existing fact, not of a 
more Intention, & a promise which 
is a mere statement of nn Intention 
to do something in the future is not 
sufHeient. — Raza nsofp v. Brounstein , 
fl924] 2 D, L. R. 1170; 2 W. W. 11. 
500.— CAN. 

1044 ii. S. r. Ontario Equitable 
Law & Accident Insurance Co. v. 
Baker, 1192()J 2 D. L. R. 289 ; [1920] 
S. C. R. 297.— CAN. 

PART VI, SECT. 3, SUB-SECT. I.-- 
B. (b). 

sg. CoTistruction of contract.] — A 

E orty who represents to another that 
0 places a particular construction 
upon a clause in a written contract 
theVeby inducing the other to enter 
into the contract Is not entitled in an 
attempt to enforce tho contract to set 
up a different construction though tho 
latter construction may be correct in 
law. — Sampson v. Union & RnODESiA 
Wholesale, Ltd., [1929] A. D. 468. — 
S. AF. 

PART VI. SECT. 8, SUB-SECT. 1.— 
B. (g) U. 

1096 xvlli, .] — It a person sets 

up estoppel ho must show that he has 
altered his position to his prejudice 
owing to the conduct of the other 
party whom ho claims is estopped. — 
ST, John County Hospital v. Peck, 
[1024] 2 D. L. n. 163; 61 N. B. K. 
324.— CAN. 

1096 xix. .] — A tenant in reply 

to a mouth’s notice to quit wrote a 
letter containing (inter alia) an admis- 
sion that he was a monthly tenant. At 
the hearing of a suit in ejectment, be 
contended that ho was entitled to six 
months* notice : — Held : ho was not 
estopped from so contending, as the i 
landlord having already given notice I 
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to quit iiad not shoum that ho had 
altered his position by reason of the 
admission. — Jacks k Co. v. Joosab 
Mahomkd (1923), I. L. 11, 48 Bom. 
38.— IND. 

1096 XX. .] — In order to 

create an estoppel irr pais It must bo 
shown that bo who desires to take 
acivantago of it has acted upon tho 
untrue rcproBcntation, as true not 
knowing it to be untrue, theivby 
filtering his position to his prejudice. — 
Huffman v. Boss (1925), 57 O. L. B. 
329.— CAN. 

1096 xxi. Where a person, in 

reliance on the statement of a third 
person, pays over monej'^ which he has 
a legal right get back, it is not tnie, 
as a gonenil proposition, that in order 
to establish prejudice sufficient to 
support an estoppel against such third 
person ho must snow that the payee is 
Insolvent. — Boyfj^ v. Borlky, fl928J 
4 I>. L. R. 302 ; [1928] 3 W. W. B. 69. 
—CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— A. 

1144 xl. .]--l*ltf. was induced 

to buy certain lots of land at B, by 
tho representations of the vendor’s 
agent that a near-by block of land was 
a public park to the free user of which, 
as a bathing l>oa«;b k recreation ground, 
pltf. & his family would bo entitled. 
The vendor, who owned said block, 
afterwards fenced It off & demanded 
a fee from pltf. k others for adniission 
to it : — Held : on tho ground of 
estoppel, pltf. was entitled to a declara- 
tion that ho k all persons claiming 
through or under him were entitled 
to free passage to k tree use of said 
block at all times as though it were a 
public park, k to an injunction restrain- 
ing vendor from doing anything to 

E revent such passage k use. — Hugo a. 

DW, [1928] 4 D. L. ll. 315 ; [1928] 2 
W. W. R. 710; on appeal, [1929] 3 
D. L. R. 725 ; 2 W. W. R. 55; 23 
S. L. R. 592.— CAN. 

1144 xfi, .] — Pltf. municipality 

having become the tax -sale purchaser 
of a quarter section of land leased it, 
before obtaining title thereto, to tho 
deft, on the crop-payment plan. After 
deft, had put In ms crop tho registered 
owner interfered with deft.*s possession 
k ho invoked tho assistance of plti.’s 
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1147. Add. Annotation : — He!d. Laurie & More- 
wood V. Dudin, [1926] 1 K* B. 223. 

1148a. .] — Defts., warehousemen & whar- 

fingers^ held 600 quarters of maize belonging 
to A., who sold 200 quarters thereof to W. & 
Co., who sold them to pltfs., giving to the 
latter a delivery note, which they lodged 
with defts. Defts. did not acknowledge it 
or object to it, but some days later, no 
weighing out or appropriation of the 200 
quarters having taken place, A. stopped 
delivery* It was contended that on the sale 
to W. & Co. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. & Co. to assign their interest 
therein to pltfs., although no appropriation of 
the 200 quarters had taien place : — Held : (1) 
pltfs. had no claim to the maize ; (2) defts. & 
A. were not estopped from denying that pltfs. 
were the owners of the 200 quarters of maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine & to treat the property as 
if it had been transfeiTed (Sankey, J.). — 
Laurie & More wood v. Dudin (John) & 
Sons. [1026] 2 K. B. .383 ; 94 L. J. K. B. 
928 ; 30 Com. Cas. 280 ; affd., [1926] 1 K. B. 
223 ; 95 L. J. K. B. 191 ; 134 L. T. 309 ; 42 
T. L. B. 149 ; 31 Com. Cas. 96, C. A. 

Annotation: — As to {!) Apld. Rc Wait, tl927] 1 Cb. 60C. 

1213. Add. Annotation : — Aa to (2) Refd. Anderson 
Equitable Assce. Soc. of the United States 
(192(5), 134 L, T. 557. 


1219. Add. Citation:— I B. B. A. 210. 

Add. Annotation : — Aa fo (1) Expld. & Distd. 
Gateshead Union Assmt. Com. v. Bedheugh 
ColUery, [1925] A. 0. 309. 

1223. Add. Annotations : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. Refd. 
Blay V. roUard & Morris, [1930] 1 K. B. 628 ; 
Sullivan v. Constable (1932), 48 T. L. B. 369. 

1224a. .] — If, whatever a man’s real intention 

may be, he so conducts himself in making a 
contract that a reasonable man would believe 
that he was assenting to the terms proposed 
by the other party, & if that other party 
upon that bcUef enters into the contract 
with him, the man so conducting himself is 
equally bound as if he had intended to agree 
to the other party’s terms. — Sullivan v. 
Constable (1932), 48 T. L. B. 369, C. A. 

1227. Add, Annotation : — Consd. Houghton v^ 
Nothard, Lowe & Wills (1927), 44 T. L. R. 70. 

1228a. As to performance of statutory duty or 
exercise of statutory discretion.] — Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. No estoppel can arise 
in such a case. — Sunderland Corpn. v. 
Priestman, [1927] 2 Ch. 107 ; 06 L. J. Ch. 
441 ; 137 L. T. 688 ; 26 L. G. B. 64. 

1238. Add. Annotations : — Consd. Hyman v. Hy- 
man. [1929] A. C. 601. Refd. May v. May 
(1929), 98 L. J. K. B. 770. 


ollldials 1o protect. Ihc crop from the 
owner. They decided that 
pltf. would Boizo thv crop for aiTcars 
of taxes duo by tlie registered owner. 

tfeei’Mtary iriadc out the seizure 
papers Sc handed a notice of seizure to 
deft., it deft, acccpt<*d it it treated 
it as a seizure of a <iuarter of the crop 
for the arrears of taxes. liator deft, 
removed & disposed of aU the crop, it 
pltf. sued for t he value thert^of : — 
y/eld : even If the arrangement did not 
amount to a valid seizure deft, could 
not, under th(' eireumstances, be heard 
to say that it did not. — Hkart’s Hill, 
RTTKAL MUNTriPALITY r. Helmer, 
llhliOJ 2 W. W. 11. .^>35 ; 3 D. L. It. 
loot ; 24 S. L. K. 513.— CAN. 

sd. As io fault for accident.] — The 
bict that pltf., the driver of a voldclo 
which came into collision with a motor 
car, stated iramodlately after the 
accident that he niisjudsrod the dis- 
tance of the motor car : — Held: not to 
raise any estoppel. — Hunt v. Morgan 
(Alta.), 11926] 3 W. W. K. 804; 11927] 
1 D. L. Li. 207.— CAN. 

PART VI. SECT. 3, SUB-S1?CT. 2.— 
B. (a). 

Held: the sellers were not estopped 
from provlngr their ownership of the 
safe. — W alker v. Hyman (1877), 1 
A. K. 34.5.— CAN. 

Held : there was evidence of an 
ostoppol. — W b8T V. O’Leary (1894), 
32 N. B. B. 28C.— CAN. 

PART VI. SECT. 8, SUB-SECT. 2.— 
B. (0). 

1173 Iv. Allegation of 

yjrevioua judgment — Made by attorney 
ad litem.] — Acquiescence In a judgment 
cannot bo presumed & must bo un- 
equivocal ; it must be made by the 
party lilmself or by his attorney 
specdally authorised & It is not binding 
upon the principal if made by nn 
attorney ad litem acting imder his 
general mandate. — Dubuo v. Corpn. 


De Marston, [1928] 1 D. L. K. 225; 
11927] S. C. R. 526.— CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (e). 

sf. Document evidencing loan.]—’ 
Where deft, executed a document 
evidencing a loau received by him from 
applt. & constituting an order, for the 
amoimt of the advance upon a oo. 
about to be formed for the purpose 
of acquiring & conducting resp.’s 
business : — Held : the document con- 
stituted an estoppel w’hioh precluded 
resp. from giving evidence to contradict 
or vary the terms thereof, & the money 
advanced, not having been paid by the 
CO. to applt., resp. was personally 
liable on the contract. — Hemvenstall 
Bros., Ltd. v. PouiiSON (1928), 22 
Q. .1. P. R. 156.— AUS. 


PART VI. SECT. 8, SUB-SECT. 3.— A. 


1221 1. General rule.] — Deminoa v. 
Bedell, [1925] 3 D. L. R. 1063.— CAN. 

1221 ii. .1 — ^I'ATi'ERsoN V. Smith 

(1877), 42 U. C. 11. 1.— CAN. 

1221 iil. .) — Whore pltf. induced 

the ct. to grant him a judgment 
rec^ognislug deft. *8 right to timber : — 
Held : ho was estopped from after- 
wanis contending that deft, had no 
right to dispose of timber. — M anley 
V. O’Brien, Re Mackintosh (1901), 
22 0. L, T. 74 ; 8 B. C. R. 280.— CAN. 


1221 Iv. -.I — Baker v. Baker 

(1904), 40 N. S. R. 470.— CAN. 

1225 I. As to position of party 
estopped .] — A party is not disabled by 
law from explaining a matter of ovl- 
denoo, only because his explanation 
consists of oironmstanoes whlon include 
wrongdoing on his part. — Press v, 
IHathrrs, ri927] V. L. R. 326 ; 48 
A.L.T. 183; [1927] Argus L. R. 197.— 
AUS. 


■k. Transfer of Imsincss.] — Pltf. sued 
deft, for the price of goods sold & 
doUvored. For several years pltf. had 
sold to deft, tailoriiig materials. Deft, 
carried on a tailoring business, trading 
as T. S. & .Son. Deft, by deed in 1925 
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assigned tlio premises in wTiich ho ivaa 
carrying on nis business to E. S. & 
G. S., who continued to trade as tailors 
imdcr the name of T. .S. A' Son. No 
assignment in writing was made of tbo 
business or of the debts duo to deft., A. 
no notice of the assignment of the 
premises or of any (diaiigo in the 
ownership of tho business w*as given 
to pltf. Deft, came to tho place of 
business after tho transfer & appeared 
to act in relation t-o the business In tho 
same way as before the transfer : — 
Held. : deft, was estopped from denying 
that at tho time the goods whoso price 
was sued for were sold A; delivered, he 
was the owner of the business, & pltf, 
was entitled to judgment. — Dunn v. 
Shanks, [1932] I. K. 66. — IR. 


PART VI. SECT. 3, SUB-SECT. 3.— B. 

1233 ii. .]— The fact that a 

person, who has recovered a judgment, 
takes part In a reference directed 
thereby, docs not bring him within 
the rule that a person, who after 
recovering a judgment puts It Into 
effect & accepts benefits under it, is 
estopped from appealing therefrom. — 
Mainfroid V. Matnfroid (Alta.), 
[1920J 4 D. L. R. 1060 ; [1926] 3 

W. W. R. 617.— CAN. 

1241 i. Property afterwards 

claimed under another tilU .] — Connors 
V. Myatt (1915), 49 N. S. R, 139.— 
CAN. 


1243 i. TUle suhaeQuenily acQuired 

by possession,] — Smith v. Smtiti (1884), 
6 O. R. 690.— CAN. 

q I. Sale of reversUmary interest.] 

(2FiA^Mi.va t>. West (1881), 14 N. S. R. 
— R. & G.) 294 ; 1 C. L. T. 709,— CAN. 

a i. Acceptance of credit from un- 
authorised agetU .] — A co., knowing a 
vendor of goods was giving It credit 
in a cose wnere the person bnying on 
its behalf has no proper authority bo 
to do, is estopped afterwards from 
disputing liability on the ground of 
want of authority. — Great West 
Saddlery Co. v. CJanadian Ingot 
Iron Co., [19241 4 D. 1., IL 8.81.— 
CAN. 
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1247. Add. CUcMonst—U L. J. P. 0. 93; 132 
L. T. 611. 

1257* Add* Annotation : — Consd. Huddersfield 
Fine Worsteds v, Todd (1925), 42 T, L. R. 52. 

1259. Add. Citation 132 L. T. 99. 

Add, Annotation : — Retd. Page v, Scottish 
Insce. Oorpn. (1929), 98 L. J. K, B. 308. 

1266. Add. Annotation : — Refd. A.-G. v. Denby, 
[1925] Ch. 596. 

1285a. Acquiescence by trustees — In proceedings 
for administration of trust.] — D oyijed v. Doyle 
( 1850), 12 Beav. 471 ; 19 L. J. Oh. 246 ; 15 
L. T. O. S. 498 ; 50 E. R. 1141. 

1294. Add, Annotations : — Refd. Jones v. Waring & 
GiUow, [1920] A. C. 670; British & North 
European Bank v, Zalzstein, [1927] 2 K. B. 92. 

1297a. Preparation of deed by solicitor.] — ^A con* 
veyance was made by L. to his son for the 
purpose of giving the latter a colorable 
qualification to kill game : — Held : the solr. 
who prepared & attested the deed, knowing 
the purpose for which it was to be used 
& himself actively furthering the object of 
the parties, could .not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it. — Lord v. Wardle 
(1837), 3 Bing. N. C. 680; 4 Scott, 402; 
1 Jur. 382 ; 132 E. R. 672. 

1311. Add. Annotation: — Refd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Oh. 810. 

1318a. Payment of rent not due.] — Tlio 

predecessors in title of defts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land to pltfs.* predecessors by a 
deed which contained an exception & reserva- 
tion of all mines & veins of coal in or under 


the land. Defts. A their predecessors worked 
the coal mines under the land & made an 
underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre* 
decessors. Defts. & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs. : — Held : (1 ) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance. — ^Batten Pooll v. 
Kennedy, [1907] 1 Ch. 250 ; 76 L. J. Oh. 162. 

1319a. Objections to aooount stated not pressed.] — 
Burrough’s Addino Machine, Ltd. v, 
Aspinall (1926), 41 T. L. R. 276, C. A. 

1326. Add, Annotations : — Consd. Weld v, Petre 
(1928), 97 L. J. Ch. 399. Refd. Anchor Trust 
Co. V, Bell, [1926] Oh. 805. 

1328. Add, Annotation : — ^Refd. BeU v. Lever 
Bros., I.td. (1931), 146 L. T. 258. 

1330. Add, Annotation : — ^Refd. Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

1331. Add. Annotation : — Refd. Greenwood v, 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

1345. Add, Annotation : — ^Apld. Coplovitch v, 
Williams (1929), 73 Sol. Jo. 484. 

1380. Add, Annotation : — Refd. Bennett v. White- 
head, [1920] 2 K. B. 380. 


PART VL SECT. 3, SUB-SECT. 3.— 
C, (a). 

1260 iv. .1 — Efltoppel by ac- 

quiescecco comiotee that the person 
estopped has represented to the person 
who 18 iiifriinring- hie risrht that he is 
not entitled to complain, & that the 
other party relying’ upon this rt^pre- 
sontiition has altered hie position to his 
detriment. — Gobinda Ramanuj Das 
Mohanta V. Ram Charan Das (1925), 
I. L. R. 52 Calc. 748.— IND. 

1260 V. .] — In order that the 

protection of the equitable doctrine of 
actiuioscenco may be successfully 
claimed, the following circumstances 
must subsist. The party claiming the 
beireflt of the doctrine must have made 
a mistake as to his legal rights & must 
have expended some money or done 
some act on the faith of his mistaken 
belief ; & the possessor of the legal 
right must have known of the existence 
of his own right which is inconsistent 
with the right claimed by the other 
party, he muj?t have known of the 
other party’s mistaken belief In his 
own rights, & he must have encouraged 
the other party in his expenditure of 
money, or in the other actj< which he 
has done, either directly or bv abstain- 
ing from asserting his legal right. — 
.Tat Narain v. .Tafar Bko (1926), 
I. L. li. 48 All. 353.— IND. 


1260 Vi. .) — Croctker V. Hut- 

CHTXSON (1801), 10 N. B. K. <5 All.) 
1.39.— CAN. 

1260 vii. .] — Nauoi^ V, 

jRNRiNfl (1899), 32 N. S. B. 333.— CAN. 


1262 i. Who hound — Crown — ^nir, 
on Crown lands.]— R. v, Oanadiaj 
Pacific Railway (Can. Ex.), [1929 
2 p. L. R. 641 ; 35 Can. Ry.Cas. 248.- 
CAN. 


1268 il. Or uUra vires.) — Ac- 

quiesocnot' cannot rehabilitate or 


render valid a transaction which is 
uUra vires or illegal. — G obinda 
Ramanuj Das Moiianta • v. Ram 
C^HA iiAN Das (1925), 1. L. R. 53 C^c. 
748.— IND. 


PART VI, SECT. 3, SUB-SECT. 8.— 
C. (b)i. 

1270 Vi. .) — Where under u con- 

tract between pltfs., U.S. citizens, & 
defts., a Canadian co., payments had 
been made In different curreneies at 
different times i — Ilelti : os under the 
contract payments should be in (Jana- 
dian currency, payments made in 

U. S. currency comd not operate os an 
estoppel, as they were made under 
mifiapprehension of rights. — ^M tf.rs 

V, Union Natural Gab Co. (1922), 
63 O. L. R. 88.— CAN, 


PART VI. SECT. 3, SUB-SECT. 8.— 
C. (c). 

sg. Jssent to sale of goods — Ac- 
quiescence in condUiort of goods .) — 
in an action to recover tor work & 
labour in pressing a quantity of 
straw, evidence showed that deft, was 
of opinion that the straw was not in 
a fit condition to be pressed, & that 
be onJy consented to have the work 
done on pltf . offering to buy tbe straw, 
& that pltf. subsequently made a sale 
of the straw which was delivered at 
his request : — Held : pltf. was pre- 
cluded from settingup tne immorchant- 
ablo condition of the straw in answer 
to deft.’8 counterclaim for the price 
agreed to be paid. — I ^bpfard tj. Wood, 
Pkppard V. Cameron (1984), 67 
N. 8. K. 222.— CAN, 

th. 7n registration of motor oar in 
name of another.) — Oaibnb v. Worthy 
(P. E. I.), [1929] 8 D. L. R. 123.— CAN, 
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PART VL SECT. 3, SUB-SECT. 8.— 
E. (a). 

m I. Miller v, IL, [1927] 

Exch. O. R. 52; ajffd., [1928] S. C. R. 
318 —CAN. 


sn. A '^plication of doctrine — Qtta- 
rantee induced by fraud — Delay in 
repudiation.) — ^A. was induced to gua- 
rantee a debt by fraud of debtor. 
On learning of the fraud from the 
creditor he did not repndiato tbe 
guarantee ; — Held : it was afterwards 
tuo late to fw>t a defence based on the 
fraud. — Mantle Lamp Co. of America 
u. Nixon, [1924] 3 D. L, R. 1073.— 
CAN. 


PART VI. SECT. 8, SUB-SECT. 8.— 
£. (b) ii. 

•o. Delay in talcing security — 
Creditor estopped from relying on agree- 
ment by debtor to give security.) — He 
McIntyre, Tbuutke v, Canada Metal 
C o., [19251 2 D, L. R. 889 ; 5 C. B. R. 
629.— CAN. 

sp. Delay by vendor in giving notice 
fhai goods not paid for bu agent — Agent^s 
drafts on principal duly met .) — In on 
action by pltf. co. agidnst deft. oo. 
for the price of goods : — Held : the 
latter had accepted the London 
agency’s drafts for the goods in the 
belief that the amounts oue in respect 
thereof had been paid to pltf. oo. & 
pltf. CO, had by its conduct induced 
deft. oo. to believe that such was the 
case, & was not entitled to recover. — 
SopwiTH Aviation Sl ENOiNBimiKa 
Co., Ltd. v. Maonub Motobb, Ltd., 
[19283 N. Z. L. R. 483.-HN.Z. 

PART VI. SECT. 8, SUB-SECT, 

F. (a). 

• I. Adoption of one of two 

aUemative )—HpT 0 Hi 8 OK v. 

Paxton, [1928) 4 D. L. R, 704 ; 68 
O. L. R. 74.— CAN. 



VoL m-JlMoroa Oaaes 1895-1477a. 


1395. Add, Annotation : — Aa to (2) Refd. Australian 
Bank of Commerce t\ Perel, [1926] A. C. 787. 

14/02. Add, Annotaiiona : — Dlstd. Beckitt v. 
Barnett, Pembroke So Slater [1929] A. C. 176. 
Refd. Lloyds Bank v. Chaptered Bank of 
India, Australia So China (1928), 97 L. J. 
K, B. 609. 

1418. Add, Annoiaiion : — ^Refd. Re King’s Settle- 
ment, King V, King, [1931] 2 Oh. 294. 

1419. Add, Annotation : — ^Distd. Be King’s Settle- 
ment, King V, King, [1931] 2 Oh. 204. 

1485a. .] — ^Laubibj So Mobjswood v, Dudin 

(John) So Sons, No. 1148a, ante. 

1439. Add. Annotation: — Refd. Re Wait, [1927] 
1 Ch. 006. 

1449. Add, Annotations : — ^Distd. Canadian Pacific 
By. Co. V, B., [1931] A. C. 414. Refd. Ariff 
V, Bai Jadunath Majumdar Bahadur (1931), 
47 T. L. B. 238. 

1450. Add, Annotation : — ^Apld. Canadian Pacific 
By. Co. V. B., [1931] A. C. 414. 

i 472. Add, Annotation : — ^Refd. Greenwood r. 
Martin* s Bank, Ltd., [1932] 1 K. B. 371. 

1472a. .] — In 1925, a certain piece of land, 

known as B. Lodge, was sold to J. & M. In 
the conveyance a quantity of timber trees, 
sailings, etc., was excepted out of the sale 
by the vendors, who reserved to themselves 
the right to cut So remove them before 
Oct. 11, 1927. In 1926 pitf. purchased the 
timber trees, etc., & proceeded to cut So 
remove them. A large amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, So in these circumstances J. So 
M. stated that pltf. had lost his title thereto 
So forfeited his right to remove it, So they 
claimed it as their propei-ty. As the result 
of an action in 1930 against J. So M. it was 
held that the property in the timber remained 
in pltf. after Oct. 11, 1927, So a certain sum 


by way of damages for conversion against 
J. So M. was at the instance of the judge 
agreed botweeh all parties to the proceedings 
So awarded pltf. In the meanwhile J & M. 
purported to sell the cut timber to the 
present defts. 

Pltf., who had taken no steps to enforce 
the order which he had obtained against J. So 
M., gave notice on June 10, 1930, to defts. 
that the sale by J. & M, to them was in- 
effective, as J. &; M. had no title to the timber. 
So requesting the return of the timber to him. 
Defts. having refused So reptidiated liability, 
pltf. commenced an action, So by his state- 
ment of claim asked for a sum by way of 
damages for conversion ; the conversion 
relied on being the refusal by deft. co. to 
return the timber in compliance with the 
notice of June 10, 1930 ; — Held : no special 
circumstances existed sufficient to constitute 
£^.ny confirmation by pltf. of any title to the 
timber in J. & M., nor did pltf. by accepting 
judgment in the form be did against J. So M. 
confer any title on them or deft, co, by 
estoppel. — Ellis v, Stennino (John) So Son, 
[1032] 2 Ch. 81 ; 101 L. J. Ch. 401 ; 147 L. T. 
419 ; 76 Sol. Jo. 232. 

1477a. Money paid on forged cheque — Failure to 
inform bank of forgery.] — Pltf. had an 
account with deft, bank, & his wife forged 
bis signature on cheques & thereby drew out all 
the money left in the account, So she lent it 
to her sister. Pltf., on discovering the facts, 
did not at once inform the bank, but about 
nine months later, when his wife told him 
that she wanted more money for her sister, 
he stated his intention of going to the bank. 
So that night his wife committed suicide. 
Pltf. then ' went to the bank So told the 
manager about the forged cheques. In an 
action by pltf., claiming to be credited by 
deft, bank with the amount of the forged 


PART VI. SECT. 3. SUB-SECT. 3.— * 

F. (b). 

sq. ffppdial contract denied — Not avail' 
able to defeat claims.] — Stock v. Great 
Wbstorn l{y. Co. (1858), 7 C. P. 526.— 

CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 

F. (c). 

h i. .] — He Kearney’s Estate, 

Whitehurst, ArpEiXAN'r (1927), 27 
S. It. N. S. W. 380 ; 44 N. S. W. W, N. 
117.— AUS. 

h ii. .] — Where a vendor, on 

default of payinont of an instalment of 
tho purohase price of land, takes out 
au order nisi for foreclosure, ho 
cannot afterwards proceed by way of 
execution against the purchaser. — 
Stanj>arj> Trust Co, v, Litti.e (1915), 
31 W. L. R. 769.— CAN. 

PART VI. SECT. 8, SUB-SECT. 3.— 

G. (b). 

•r. NaiionaUiv of party,] — ^Where 
pltf. was ignorant when bo made a 
iiontraot that deft, was a person of 
enemy origin 8o that under War 
Ijcgislation & Statute Law Amend- 
ment Aotj^lOlS, B. 6, the contract was 
illegal ; — Held : in an action for 
breach of contraot, doft. would bo 
estopped fron alleging that the con- 
tract was void on account of his 
enemy origin since the deft, well 
know that fact. — Branioan v, Saba, 
11924] N. IS. L. R. 481.-~N.Z. 


PART VI. SECT, a, SUB-SECT. 3.— 

G. (e). 

h I. ^,]— WEhLBAND V, WAUTER 


(Man.) (1911), 16 W. L. R. 408.— 
CAN. 


PART VI. SECT. 3. SUB-SECT. 3.— 

H. (a.) 

1438 i. A form of acquiescence .] — 
Gobinda Ramanuj jDas Mobanta V. 
Ram Charan Das (1925), I. L. R. 52 
Calc. 748.— IND, 


t i. -.1 — Hutchinson 

IlROTiiBHe & Co., Ltd. v, Perkins 
(B, C.) (1908), 8 W. L. R. 1C —CAN. 

•t. Claim to distinctn^e colour design — 
OJAcction not raised in previous pro^ 
ceedings.] — Pltf. co., which had adopted 
a certain design of contrasting black 
& white colours for the painting of its 
cabs, dissimjlar to any previously in 
use in the city in which It conducted 
its oporatJons, sought by injunotlon to 
restrain defts. from using cabs painted 
a similar design of contrasting dIuo & 
white, on tho ground that, although tho 
respective cabs might readily be dis- 
tinguished in daylight, those of defts, 
were so got up as to be calculated, at 
nighty to deceive people into belle\dng 
them pltfs.* cabs. No instance of 
actual deception on defts.* part was 
proved, nor was any fraudulent 
intention of their part to mislead the 
publlo established : — Held : pltf. hav- 
ing, in previous proceedings, ooncurred 
in the painting of defts.* cabs in a 
particular design So colour now had 
no ground for complaint. — B lack &; 
White Cabs, Ltd. v, Nicholson, 
Niohoihon V, Black & White Cabs, 
Ltd., [1928] N. Z. L. R. 273,— N.Z. 
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PART VI. SECT. S, SUB-SECT. 3.— 
H. (b). 

b i. .] — The equitable principle 

prohibiting a party from lying by So 
reaping the benefit of the expenditure 
of another’s .money on his property, 
applied. — Public Property trustees 
V. Gillis (1881), 14 N. S. R. (2 R. So G.) 
2C2.— CAN. 


1466 i. Works executed by local 
avlhorUy .] — Sandringham CityCorpn. 
e. llAYMENT (1928), 40 C. L. R. 510 ; 
[1928] V. L. R. 312 ; [1928] Argus L. R. 
173.— AUS. 


1466 ii. .] — A municipal council 

prepared plams, specifications So 
esUmates for the construction of a 
street formed or set out on private 
property. Before the notice to pro- 

E erty owners provided for by the 
coal Govt. Act, 1915, had been sent 
out, a contract for the work had been 
entered into by the council So the work 
commenced. In an action by one of 
the property owners for a deolaration 
that the municipality was not entitled 
to a charge on his land for the pro- 
portion of the cost of making the said 
steeet alleged to be due by him : — 
Held : pltf. had not by conduct waived 
compliance with the statutory pro- 
visions uor was he by conduct estopped 
from asserting his rights. — D unn v. 
Shire op Bratbrook, [1928] V. L. R. 
454 ; [1928] Agus L. R. 286.— AUS. 


PART VI, SECT. 3, SUB-SECT. 3.— 
H. (0). 

•k. Begislration of car in name of 
OTiofAer.l— B azar v. Grant So Grant 
(Mam), [1929] 4 D. L. R. 1075 ; 1 
W. W. R. 281.— CAN. 



Case 1477a— 1610a. English and Empire Digest Supplement, 


cheques, the bank pleaded (a) adoption & 
ratification, & (b) that pltf. was estopped by 
liis silence from alleging that the signatures 
were forgeries. The tribunal of first instance 
found that the forged cheques were honoured 
through the carelessness of the bank officials. 
There was no evidence that pltf. had ever 
adopted the forged cheques as his own : — 
Held : ratification had no applicability to a 
forged signature, but pltf. was estopped 
from alle^g the forgeries because his 
sUence until after his wife’s death had caused 
the bank to lose their right of action against 
the forger, & therefore the action failed. — 
Greenwood v, Martins Bank, Ltd. (1932), 
14:7 L. T. 441 ; 48 T. L. R. 601 ; 70 Sol. Jo. 
.544 ; 38 Com. Cas. 64, H. L. 

Annotathn : — Apld. National Benefit Assurance Co* 

(1932), 48 T. L. R. C12. 

1537. Add, Annotation : — Refd. R. v. Essex JJ., 
Ex p, Perkins, [1927] 2 K. B, 475. 

1549. Add. Annoiaiion : — Refd. Bernard v. 

Williams (1928), 139 L. T. 22. 

1650. Add. Annoiaiion : — Refd. Huddersfield Pine 
Worsteds v. Todd (1925), 42 T. L. R. 52. 

1556. Add, Annoiaiion : — Refd. Sowerby v. Lind- 
say (1928), 44 T. L. R. .501. 

1657. Add. Annotation : — ^Refd. Macaura v. North- 
ern Assce.i [1925] A. C. 019. 

1561. Add, Annotation : — Refd. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 

1584. Add. Annotation : — ^Refd. Be Nicholson & 
Sons, Ltd., Application, Be Bass, Ratcliff 
Grct ton’s Trade Mark, [1931] 2 Ch. 1. 

1602. Add. Annotation : — Refd. Guildford Trust 
V. Goss (1927), 136 L. T. 725. 

1603. Add. Annoiaiion: — Refd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 028. 

1604. Add. Annotations : — ^Refd. Australian Bank 
of Commerce v. Perel, (1926] A, C. 737; 


Jones V. Waring A; Gillow, [1926] A. C. 
070 ; Fenton Textile Assocn* v, Thomas 
(1929), 45 T. L. R. 264 ; Banco de Portugal 
V. Waterlow & Sons, Ltd. (1031), 100 L. J. 
K. B. 465 ; Midland Bank, Ltd. v. Rockitt 
(1932), 48 T. L. R. 271 ; Savory & Co. v, 
IJoyds Bank, Ltd. (1932), 48 T. L. R, 344 ; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. 

1605. Add, Annotations : — Consd. Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1928] 97 L. J. 
K. B. 609; Bottomley r. Bannister (1931), 
101 L. J. K. B. 46. 

1610a. .] — Dofts. received a consignment of 

wheat & issued a delivery order for it, which 
came into the hands of B. Uj)on this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards dofts. issued a 
second delivery order in respect of the same 
consignment of wheat. The two delivery 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 
signments of wheat. B. liaving afterwards 
become insolvent : — Held : defts. having 
been guilty of culpable negligence, & such 
negligence having been the proximate cause 
of pltfs. loss, wore estopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, & were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B. — 
Coventry v. Great Eastern llv. Co. 
(1883), 11 Q. B. D. 776 ; 52 L. J. Q. B. 604 ; 
49 L. T. 641, C. A. 

Annoiaiion : — Apld. St5ton v. Lafoiio (1887), 19 0* R* !>* 08. 


PART VI. SECT. 3, SUB-SECT. 3.— 
H. (e). 

© i. Failure of surety to inform 

creditor of matter leading to dL<K:Jtarge of 
guarantee.] — A surety Is under no legal 
duty to the guaranteed party tn warn 
him that something he Is doing or some 
misapprehension ho is under may have 
the legal effect of discharging the 
suretyship. In an aedion by an 
employer on an employee’s fidelity 
bond the fact that deft. co. which had 
receivcil a letter from pltf.’s solr, 
allowc'd him to rest under a ralsappro- 
hension, disclosed by his letter, as to 
when the theft was discovered was 
held not to estop tho co. from relying 
on a term in tho contract that an 
action thereunder must bo brought 
within a specified period after tho 
discovery of the theft. — B irch Lakk, 
MuNion\\L Diamicr v. London 
GC 7 ARANTR 13 & ACCIDENT Co., LTD., 
f 19311 1 D. L. K. COO; [1930] 3 
W. W. Tl. 634.— CAN. 

fiw, Acquiesetnee of agent — Holding 
goods M agent for sale — Goods seised in 
execution.] — Deft., having obtained an 
order in a ct. of potty sessions against 
pltf.’s son, informed the police In charge 
of a distress warrant that tho Judgment 
debtor bad a motor lorry at L.’s 
premises ; that ho did not know its 
registered numbor, but that L. wmild 
point out the lorry to the constable 
executing the warrant. Tho lorry was 
seized on L.’s premises. It was tho 
property of pltf., & was in tho pos- 
session of L. os his agent for sale. L. 
did not Inform the police of pltf.’s 
elmm, & refrained from giving anv 
itfformatlon of tho seizure to pltL \intil 
after the lorry had been sold. In 
an action by pltf. for conversion of the 
lorry : — Held : pltf. was not estopped 


by his agent’s silence or conduct from 
asserting that ho was tho owner of the 
lorry. — Mokt v, Barnes, [1928J 
V. L. R. 56,— AUS. 

PART VI, SECT. 3, SUB-SECT. 3.-- 
I. (b) ii. 

m (p. 387) Citation : — For *’ Anni- 
cDT.TtJRAL Insurance Co, op Water- 
town V. Anslet ” read ** ANSUiV i\ 
Watertown Insurance Co.” 

PART VI. SECT. S, SUB-SECT. 8.— 
I. (b) iii. 

I J. To nature of goods delivered.] 

— Held : tho purchasers wore estopped 
from alleging that the goods were not 
08 contracted for. — J. I. Cask Tiiresh- 
ino Machine Co. v. Mitten (Sask.), 
[19191 3 W. W. II. 601 ; 49 D. L. R. 
30.— CAN. 

PART VI. SECT. 8, SUB-SECT, 3.— J. 

si. Negotiations with committee of 
municipal council — Party not estopped 
from setting up lack of ourisdiction .] — 
Simon v. Gastonouay, [19311 2 

D. L. R. 75 ; 2 M. I'. R. 470.- CAN. 

PART VI. SECT. 8, SUB-SECT. 4.— A. 

1596 z. .1 — Deft, wished to 

purchase a piece of land Sc approached 
S. for s loan of the amount whlob he 
requIrcMi to make up the price. S.. 
without the knowledge of deft., obtalnoa 
from pltf. the money which deft, 
needed, & presented a mtfro. in pltf.’s 
favour to deft, to sign. Deft, never 
read the intgo., but understood from 
the representations of S. that tho 
writing which ho signed was merely 
an acknowledgment of the receipt of 
tho money from S, who, he thought, 


was advancing it : — Held : the mtpe. 
was not tho deed of deft. Sc ho was liot 
estopped from alleging t[iat it was not. 

COOIhV . CLARKflON, [19251 2 I). L. R. 

493 : [10251 1 W. W. R. 1094 ; 35 
B. C. R. 308.— CAN. 

1596 xi, .1 — As a general rule 

tho owner of property is not est^opped 
from asserting his title thereto merely 
because his carelossness lu the custody 
of it, or of his documents of tide, has 
enabled some one to fraudulently sell 
the property to another. — Anaconda 
Oil Co., Ltd. v. Aladdin Oii.s, Ltd., 
[19301 1 W. W. R. 943 ; 3 D. L. 11. 
776.— CAN. 

1605 vi. .1 — Where taxes were 

paid to a municipal empJoycio who 
had no authority to receive them : — 
Held: tho fact liiat tho municipality 
kept its t^x -receipt books, cashier’s 
stamp & tax roll in such a manner that 
tho employee was enabled to get 
possession of the books, etc., & give 
a receipt for the tuxes, did not estop 
tho munlcipalily from showing bis 
lack of authority, even if it amounted 
to negligenctL since such nogligcnco 
did not occur in tho transaction itself 
& was not th<^ proximate cause of tho 
taxpayer’s payment of his taxes to 
the employee. — Riches v. Ch'i’Y of 
Moose .Iaw, [1925) 3 1) L. H. 1176: 
[19251 3 W. W. K. 127.— CAN. 


PART VI. SECT. 6. 

1619 zil. The facts relied 

upon to establish an estoppel of any 
kind should be pleaded in any case 
In which it is Intended, to roly upon It. — 
Huokes V, J. H. Watkins Sc Oo., 
[1927] 3 D. L. n. 302 ; GO O. L. R. 
448; ajOrd*. I1928J 2 D. L. R. 170; 
61 O. L. n. 587— CAN. 
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Vol. XXL Cases 22-313. 


EXECUTION. 


Part II. — Matters Common to 

22. Add^ Annotation : — Refd. Weld v. Petre 
(1928), 97 L. J. Oh. 399. 


Sub-sect. 11. — Foreign Sovereigns and 
Ambassadors. 

Ambassadors & other diplomatic persons.] 

— See Constitutional Law, Vol. XI., pp. 
636-542, Nos. 390-467. 

.60. Add, Annotations : — Retd. Capron v. Capron, 
[1927] P. 243 ; Burrowes v, Burrowes (1929), 
141 L. T. 201. 

61. Add, Annotation : — Refd. Kayley v, Hother- 
sall, [1925] 1 K. B. 607. 

63. Add, CUation [1926] 1 K. B. 607. 

80a. Procedure by Judgment summons.] — In an 
action by pltf. against an unincorporated 
body & seventeen named persons, described 
as its committee, in which pltf. claimed 
damages for libel, judgment was given in the 
High Ct. for deft, with costs. On a bkpcy. 
notice founded on that judgment not being 
complied with, defts. presented a petition 
in bkpcy. ; but this petition was dismissed 
by the registrar as being wrong in form, on 
the ground (inter alia) that the petition was 
by an agent on behalf of an unincorporated 
assocn. & others, wliereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of the summons : — Held : 
(1) as procedure by judgment summons is 
a mode of enforcing a judgment & directly 


ail Modes of Execution. 

in cozmection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order : — HM : (2) the death of one of 
the successful defts. since the judgment did 
not render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment. — Bundy v. Motor 
Cab Owner Drivers* Association (1930), 
143 lu T. 334 ; 46 T. L. R. 422. 

88a. Against co-surety — Judgment debt paid by 
surety.] — ^Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 5, he must obtain 
the leave of the ct. under B. S. C., Ord. 42, 
r. 23, before he can issue execution against 
his co-surety to enforce contribution to the 
judgment debt. — Kayley v. Hothersall, 
[1925] 1 K. B. 607 ; 94 L. J. K. B. 348 ; 132 
L. T. 468 ; 69 Sol. Jo. 310, C. A. 

146a. Omission to claim costs.] — Where, 

at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, s. 2, 
pltf. should issue one writ of execution for 
the amount of the damages & costs. Where 
deft, had been arrested under a ca, sa, for 
the damages only, & had paid them, & been 
discharged out of custody, the ct. refused to 
allow pltf. to issue another ca, sa, for the 
costs. — Smith v, Dickinson (1844), 5 Q. B. 
602 ; Dav. & Mer. 468 ; 13 L. J. Q. B. 151 ; 
2 L. T. O. S. 368 ; 8 Jur. 123 ; 114 E. R. 
1376. 

260. Add, Annotation : — Refd. Re A Debtor, No. 
549 of 1928, [1929] 1 Oh. 170. 

313. Add, Annotation : — Refd. Martin v, Benson, 
[1927] 1 K. B. 771. 


part II. sect. 3. 

17 lii. .] — Cullen v, 

Cullen (1806), 2 Ch. Ch. 94.— CAN. 

17 iv. .] — Ite McLei.an 

(B. C.), [1920] 1 W. W. B. 198.— CAN. 

sa. Judumeni on promissory note 
taken for “ casft *’ payment on agree- 
ment for sale of Jand—Iamie of cxexyuiion 
on note before sale of land — Fa7id.j — 
Co'iTON V, Demi’STeu (Alta.), [1926] 
1 W. W. B. 954.— CAN. 


PART 11. SECT. 4. 

sb. Extension of time for filing 
renewal — liigfU of master in chambers 
to grant.] — Be Renewal of a ceutain 
Execution. 119171 1 W. W. B. 113.— 

CAN. 


PART II. SECT. 6, SUB-SECT. 1. 

•c. Solicitor purporting to act for one 
defendant — AxUhority to act for second 
only — Validity of execution against first 
defemtont .] — Ovkhn v. Sthand, 11931] 
li. 720 ; 119.321 1 D. lu B. 190.— 

CAN. 


PART 11. SECT. 8, SUB-SECT. 1.— B. 

sd. Amount recoverable — Judgment 
debt tdx years* interest .] — Kaulbach 
t\ liAVKNDEU (N. S.), [1929] 1 D. L. B. 
^38.— CAN. 


PART II. SECT. 8, SUB-SECT. 1.— 
C. (o). 

o I. .1 — The assigDOe of a jud«r* 

uicnt debt can enforce execution only 
after obtaining leave under K. B. 
Rule 451, even tbou^rh the asslsmmont 
expressly purports to assign tho execu- 
tion lasned by tbo Judgrment creditor. — 
Condon r. Gassalt. & Dbinkle, 11928] 
3 W. W. II. 719.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— H. 

sm. Debt Adjustment Act, 1932 — 
Application to pending actions.] An a 
foroclosuro urtioii begun before Debt 
A<ijustment Act, 1932, came into force, 
an application for a final order of fore- 
ciosiire can be entertained although the 
pro\isions of sect. 6 of said Act have 
not been complied nith. Sect. 5 of 
said Act applies to thes bringing or 
eorit Inning of tho ncjtious therein 
n^ferrtid to & the effect c»f (ho words 
“ or continued is that tho sect. 
ap])llcH to tho continuing of actions or 
procoodiiigs begun when tho .\ct came 
into for(*.o ; sect. 6. howev<n*, whicli 
docs not contain tho words ** or con- 
timicd ’’ aj)plicH only to the bringing 
of the actions or proceedings (beivin 
j’cferrcd to.- - Kdi»y r. Stew.xht, 11932) 
3 W. \V. B. 71 ; rersg., 119321 2 W. \V. 
If. «99.~CAN. 

PART 11. SECT* S, SUB-SECT. 2. 

se. Affidavit in support — Attachment 

27 


of property of absconding debtor — Con- 
tents.] — Be Long, Ex p. Moore (1883), 
23 N. B. R. 229.— CAN. 

PART II. SECT. 11. 

Rf . Prior proceedings under A bsconding 
Debtors Act.] — Held: a subsequent 
execution was defeated. — Kerb v, 
ScoviL (1870), 13 N. B. B. (2 Uon.) 16. 
—CAN. 

PART II. SECT. 15, SUB-SECT. 1, 

254 i. Appeal from judgment .] — Tho 
broad principle in India os regards 
execution matters is that time is not 
computed from the date when the 
right to apply accrues, but is post- 
poned in cases where there la an appeal. 
— Naqendranatii Banerji V. Ambi- 
KACHARAN CHAKRAVARTI (1929), 
I. L. R. 67 Calc. 549.— IND. 

PART II. SECT. 16, SUB-SECT. 4.— 
B. (a) i. 

316 Hi. .1 — In tho absence 

of spcx^lal circumstances, & whore it 
was unlikely tliat leave to appeal 
would be granted by tho Privy Council, 
the Appellate Dlv. refused to stay 
execution of a Judgment for i:2,801 
damages & £1,414 costs pending an 
application to the Privy Council for 
special leave to appeal & refused also 
to order that security de rcstituendo 
should bo given by the party levying exe- 
cution. — Fismer V. Thornton, (1929J 
App. D. 17.— S. AF. 

2S* 
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318. Add. Annotation: — Reid. Macaulay v. 

Guaranty Trust Co. of New York (1927), 44 
T. L. B. 99. 

380. Add. Citation : — 6vb nom. Walter v. DavibSi 
Ex p. Glamorgan (former Sheriff), 81 
L, T. O. S. 109, 

392a. .] — If a pltf. or his attorney has received 

the debt & costs, in a case where the debtor 
had been taken in execution, it is the duty of 
pltf. or his attorney to discharge him ; so, 
if he tenders the amount, it is the duty of 
pltf. or his attorney to discharge him, & the 


omission to do so is primd fade evidence of 
malice (Parke, B.). — Tbbbutt v. Holt 
(1844), 1 Car. & Kir. 280 ; 174 E. B. 811. 

Annotation : — Refd. OUssold t\ Cratcbley, [1910] 2 K. B. 

241. 

417a. Service ol writ— On clerk in court.] — Held: 
not good. — ^Ellison v. Pickering U803), 8 
Ves. 819; 32 B. B. 877. 

Annotation : — ^Befd. Ward v. Aroh (1830), 8 L. J. Oh. 255. 

417b. Sheriff’s offloer remaining in house — Until 
money paid.] — ^Moore v. Bbamont (1795), 6 
Term Bep. 137 ; 101 B. B. 470. 


Part III. — Particular 

512. Add. Annotation : — Generally , Refd. The 
Point Breeze, [1928] P. 135. 

556a. .] — Hodges v. Marks (1018), Cro. Jac, 

485; 79B. B. 414. 

674a. .]— Anon. (1704), 0 Mod. Bep. 

105 ; 87 B. B. 864. 

574b. .] — Burdett v. Abbot (1811), 14 

Bast, 1 ; 104 E. B. 501 ; affd. eub nom. 
Burdett v. Abbot, Burdett v. Colman 
(1817), 6 Dow. 165, H. L. 

Annotation ^nsd. Harvey v. Harvey (1884), 26 cai. D. 644. 


Forms of Execution. 

5S2a. Original entry unjustifiable.] — Parke 

& Pbrcival V. Evans (1616), Hob. 62; 80 
E. B. 211. 

Ann(AaH(yn8: — ^Beld. Lee v. Gansol (1774), 1 Cowp. 1; 
Sondou V. Jervis (1859), E. B. 5c E. 942. 

614. Add. Annotation : — Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

615. Add. Annotation : — Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

645. Add. Annotation : — Refd. Spyer v, Phillipson, 
[1931] 2 Ch. 183. 


PART II. SECT. 16, SUB-SECT. 4.— 
B. (a) il. 

k I. Stay permitted only as 

to amount involved in suit pendim .] — 
Scunxi t>. PiiANTA (1928), 39 B. C. R. 
450.—CAN. 

PART 11. SECT. 15, SUB-SECT. 5. 

■1. Protection of stuxessful party*a 
int^ests.] — Upon motion by delta, for 
Btav pending appecd : — Heid : the ot. 
bad inherent junsdiotion to stay pro- 
ceedings, but a stay should not be 
granted unless defte. could devise a 
scheme by which pltfs. would be 
adequately protected. — Battle Creek 
Toasted Corn Flake Co. v. Kellogg 
Toasted Oorn Flake CJo. (1924), 55 
O. L. R. 127.—CAN. 

PART IL SECT. 20, SUB-SECT. 1.-— 
A. (a). 

8S6 ii, .] — McDonald v. 

Mitchell (1878), 12 N. S. R. (3 R. 
& G.) 274.-~CAN. 

PART II. SECT. 20, SUB-SECT. 4.— 
A. (a). 

469 i, In action by third party. ] — 

Where a third party brings an action 
against the sheriR for seisure of goods 
under an execution 5c establishes a 
primd facie case of title as against the 
execution debtor, the shertfl must prove 
a Judgment as well as an execution. — 
Kibobhoffer V. Clement (1897), 11 
Man. L. R. 460.-~CAN, 

PART II. SECT. 20, SUB-SECT. 4.— 

A. (b). 

sa. JudffTnerU irregular. 1 — ^A seizure of 
chattels under on execution issued on a 
Judment which is afterwards set aside 
as irregular gives rise to a cause of 
action for damages for the trespass in 
taking the chattels out of their owner's 
possession. — D embbs v. Dbsrosier 
(N o. 2) (Alta.), 11929] 3 D. L. R. 401 ; 
2 W. W. R. 241.— CAN. 

PART II. SECT. 20, SUB-SECT. 4.— 

B. (a). 

q i. Onus of proof on 

shentf'—To justify seizure .] — .Tornson 
V. Buotanan (1896), 29 N. S. R. (17 
R. 5c G.) 27.— CAN. 

PART II. SECT. 21. 

494 i. When ordered.] — Hart v. 
Ruttan (1874), 23 C. P. 613.— CAN. 


PART HI. SECT. 1, SUB-SECT. 1. 
506 i. In respect of what judgment or 
order — JudgmerU for instalmenia of pur- 
chase money . )— Worth v. Davie, 
[1917] 1 W. W. R. 616 ; 11 Alta. L. B. 
461.— CAN. 

PART HI. SECT. 1. BUB-SECT. 4.— 
B. (b). 

632 ill a. S. P. Howard v. High 
River Trading Qo. (1899), 4 Terr, 
L. R, 109.— CAN. 

532 V. .] — Snarr V . Wad- 

dell (1864), 24 U. C. R. 165.— CAN. 

532 vl. Earlier urit not 

renewed within year .] — Bank of Mon- 
treal v. Taylor (1864), 15 C. P. 107. — 
CAN. 

g i. .] — Hamilton Pro- 
vident 5c Loan Society v. Campbell 
(1884), 12 A. R. 250.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (h). 

f i. S. P. Hincks V . SOWEBDY (1879), 
4 A. R. 113.— CAN. 

1 i. Goods listed. ] — No8B worthy 

V . Campbell, [1929] 1 D. L. B. 964 ; 
60 N. 8, R. 377.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) ii. 

si. Not last cow.] — McLean v. 
Watson (1858), 2 Thom. 406.— CAN. 

PART 111. SECT. 1, SUB-SECT. 4.— 
E. (e) ill. 

an. Seisin in fee.] — Beld : not sale- 
ah]e under an execution against goods. 
— Doe d. Keogh v. Calhoun (1843), 
1 U. C. R. 157.— CAN. 

sp. Interest of assignee of leasehold 
property in lease.] — Held : not saleable 
imder an execution against goods. — 
Doe d. Simpson v. Privat (1848), 5 

U. 0. R. 216.— CAN, 

st. Interest in land charged for main- 
tenanoeA — Held : saleable under execu- 
tion. — Rathbunv. Culbertson (1876), 
22 Gr. 465.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) iv. 

607 i, Oenerid rule .] — Dob d. Ausman 

V . Minthornb (1846), 3 U. C. R. 423. — 
CAN. 

608 111. .} — Gilbert v. Jarvis 

(1869). 16 Gr. 265.— CAN. 
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sv. Purchaser's interest in land under 
agreemeni to — A purchaser's 

interest in land which he has agreed 
to buy Is not bound by an execution 
against him, unless ho has become the 
registered owner. — Hudson's Bay (X). 

V. Bullock Farms. Ltd., [1926] 2 

W. W. R. 659.— CAN. 


PART III. SECT. 1, SUB-SECT, 4.— 
E. (e) V. 


o 1. On homestead trans- 

ferred to vfife.] — Where a husband 
transfers his homestead to his wife, 
who becomes the real manager of the 
farming operations with him as her 
assistant, the crops grown by lior are 
not exigible under an execuuon, even 
though she admits that the farm has 
been managed In snoh way because of 
the oidistence of the execution. — 
Standard Trusts Co. v. Briggs, 
[1926] 2 D. L. B. 379 ; [1926] 1 

W. W. R. 832 ; 22 Alta. L. R. 113.— 
CAN. 


o ii, On wife's farm worked 

by debtor.] — Held : in the ciroumstonoes 
the crop belonged to the husband 5c 
could be selxed in execution. — P aren- 
TBAU V. Harris (1884), 3 Man. L. R. 
329.— CAN. 


O iil. S. P. SUNGERLAND V . MASSEY 
MANUFAcrruRiNG Co. (1894), 10 Man. 
L. R. 21,— CAN. 

p i, Undivided crop — Pehior 

servant of owner of land.] — Crop Pay- 
ments Act, R. S. S., 1920, c. 126, as 
amended by 1924, o. 28. which allows 
a sherilT to seize 5c sell the interest of 
an execution debtor in an undivided 
crop, does not apply to a case where 
the debtor's Interest does not arise 
under a lease, agreement for sale or 
mtgo., but only under an arrangement 
under which he was to act os manager 
or servant of the owner of the land on 
which the crop was grown. — Donovan 
V . Bbuveau (^k.), [1929] 4 D, L. R. 
900 ; 3 W. W. R. 107.— CAN. 

What amounts to 

Donovan v. Bbliveau, 

[1931] 1 W. W. R. 158 ; 1 D. L. R, 
992.— CAN. 


PART III. SECT. 1. SUB-SECT. 4 .— 
E. (e) vii. 

0 i, Interest in shares.} — S ayre 

V. Gilfot, (19253 1 W. W. R. 992.— 

CAN. 
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680. Add, CiiaHon :—8td» nom. Dickinson v. L. B. 2 A. & B. 06 ; Keith v. Burrows (1870), 

Kitchen, 8 B. & B. 789 ; 120 B. B. 203. 1 0. P. D. 722. 

Add. Annotations : — ^Retd. The Feronia (1808), 


« ii. .] — ^The ct. has no 

jurisctiotion to appoint a receiver by 
way of equitable execution for the sale 
of the equity In shares of a oo. — 
Goodbun V. Mitchell (No. 6) (Man.), 
ri92D] 3 W. W. R. 622 ; [1930] 1 D. L. rI 
680 ; 38 Man. L. K. 395 ; revsg., 38 
Man. L. R. 298 ; [19291 2 W. W. R. 
90.— CAN. 

e lit. Interest of vendor of landJ \ — 

A vendor who has retained the le^l 
title as security for payment of his 
purchase money, has, imtil full pay- 
ment has been made, a beneficial 
interest in the land which, coupled with 
the legal title, may be seised Sc sold 
tmder execution. — W bidman v. 
MoClaby, [19171 2 W. W. R. 210; 33 
D. L. R. e72.*~-CAN. 

e iv. .1 — The provisions of Land 

Titles Act (Alta.) are such, that a 
legal execution agaiust land cannot 
bind an equitable interest in lands 
roistered in the name of a person 
other than an execution debtor, some 
form of equitable execution is necessary 
for the pilose. — Seay v. The Som- 
MERViLLE Hardware Co., Ltd., [1917] 
1 W. W. R. 1497 ; 83 D. L. R. 608.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) viii. 

sa. Article claimed as Jixture by third 
party — Interpleader issue directed — 
Effect of,] — Where an article soixed 
under a writ of execution agaiust goods 
is claimed by a third person as a fixture 
the directing of an interpleader issue 
with respect to it in no way decides 
that It is a chattel. — Findlay v. 


automobile which he used exclusively 
Sc continuously in superintending the 
erection of houses by bis oo. in different 
parts of the city. The contract 
between him &; the co. did not require 
him to supply an automobile, & did 
not define nis duties or the method to 
be followed in performing them : — 
Beld : the automobile was not exempt 
under Exemptions Act, R. S. M. 1913, 
c. 66, s. 29 (/), as amended ^ 1926 
Act, 0 . 20. — Goldsmith v, Harris, 
[1 928] 3 D. L. R. 478 : [19281 2 W.W. R. 
401 ; 37 Man. L. R. 389.— CAN. 

PART III. SECT, i, SUB-SECT. 4.— 
E. (•) xvi. 

e (p. 493) i. Part of proceeds 

consisting of moHpags.l — Held : not 
exempt. — Massey - Harris Co. v. 
SC5HRAM (1902), 6 Terr. L. R. 338.— 

CAN. 

0 (p. 493) ii. Whether pro» 

ceeds exempt .] — Purdy v. Colton 
(1908), 1 Sask. L. R. 288 ; 7 W. L. R. 
820.— CAN. 

0 . (p. 493) iiC. Effect of 

Exemptions Act, R, 8. M„ 1913, s. 40.) 
— Property oxtimpt from seizuro under 
a writ of execution, disposed of by the 
judgment debtor to a Udrd person, 
cannot bo roachod by the judgment 
creditor, whether on grounds of fraud 
or olhenvisc. The contention that the 
f'laim for exemption must be made by 
the debtor is mot by the proMbition in 
Exemptions Act, R. S. M., 1913 (c. 66), 
s. 40.— Spruhs V. Greooryk Sc 
Boycum, [1930] 1 W. W. R. 378 ; 1 
D. L. R. 896 ; 38 Man. L. R. 477.— 
CAN. 


Menzies, [1928] 1 W. W. R. 467.— 

CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) X. 

n i. Paid to debtor*8 solicitor — 

For payment of costs of action.] — Held : 
not liable to attaohment . — He Fort 
Frances I^ulp & Paper Oo v, Telk- 
ORAM Printing Co., Phillipps & 
SCARTH V. London Guarantee & 
Accident Co., Ltd., [1925] 4 D. L. R. 
204.— CAN. 

fl. In name of ivife <£• son.] 

— Robert Dollar Co. v. Walker 
(1926), 36 B. C. K. 405.— CAN. 

1 (p. 488) i. Shares — Company 

outside province .] — Shares In a co. 
which has no plooo within Manitoba 
where service or process may be legally 
mode upon It arc not subject under 
sect. 14 of Exeoutions Act, R. 8. M., 
1913, 0 . 66, to legal execution. — 
Goodbun V. MrrcHBaji (No. 6) (Man.), 

R 1 D. L. R. 680 ; 38 Man. L. 

5; (19291 3 W. W. R. 622 ; 

revg., 38 Man. L. R. 298 ; [1929] 2 
W. W. R. 90.— CAN. 

PART HI. SECT. 1, SUB-SECT. 4.— 
E. (•) xiii. 

f i. .1 — Kassop V, Evans (1900), 

8 Nfld. L. R. 396.— NFLD. 

f ii, under 

Admiralty judgment,] — VanEvery v. 
Grant (1862), 21 U. O. R. 642.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (•) XV. 

q 1. ,] — In order to be entitled 

to an exemption from ■ execution with 
respect to the tools or implements of his 
trade, debtor must have been actually 
following the trskde at the time of the 
seizure. — McLeod v, Girvin Central 
T^phonb Assocn. (Bask.), [1926] 
1 D. L. R. 216 ; [1926] 1 W. W. R. 38. 
—CAN. 


d (p. 493) I. .] — Massey v. 

McClelland, Baker v, McClelland 
(1895), 2 Terr. L. R. 179.— CAN. 

d (p. 493) ii. S, P, Booz v, Spillkb 
( 1906), G Terr. L. R. 226 ; 1 W. L. R. 
366 ; 2 W. L. K. 280.— CAN. 

h (p. 493) i. .] — A motion 

for final judgment for the sale of land 
under a registered certificate of judg- 
ment will not bo granted unless pltf. 
has pleaded in his statement of claim 
or shown by affidavit that the land Is 
not exempt os the homestead of the 
debtor, where a transfer of a homo- 
sU'ad is colourable only & the title is 
held upon a secret trust for the 
transferor, it does not deprive him of 
his right of exemption. — Dayholos v, 
Kuniec, [19281 1 W. W. R. 691.— CAN. 

k (p. 493) i. .]— Pltf. brought 

this action for a declaration that 
executions registered by deft, in the 
execution register In a land titles office, 
against the lands of pltf., were not 
a charge or lion on certain land 
described, which pltf. claimed as his 
homestead, & for the removal of the 
executions from the register ; — Held : 
if pltf. had established that the land 
described was his ** homestead,” within 
Exemptions Ordinance, it was so only 
for the time that it was occupied by 
the debtor Sc his family ; there might 
be a change ; Sc any declaration would 
apply only at the particular moment 
when made. — Gilmore v, Caujes 
(1911), 10 W. L. R. 646.— CAN. 

k (p. 493) U. .}— Pltf. appUed to 

have taken off the register of the title 
of land transferrctl to her by her 
husband, a certain execution obtained 
against her husband, on the ground that 
at the time of such transfer the land 
was her husband's homestead Sc as 
such exempt under Exemptions 
Ordinance. On the facts: — Held: the 
land was, at the time of the transfer to 
pltf., her husband's homestead, &, 


• 1. Automobile used exclusively for 
ma^*8 busineas ,] — The judgment 
debtor, the salaried mano^r of a 
buildiiig 00 ., claimed exemption for an 


therefore, exempt from seizure. — H art 
v. Rye (1914), 27 W. L. 11. 9.— CAN. 

k (p. 493) iii. .]— A homestead 

under Homesteads Act (Sask.) means 
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the home of the debtor, the actual 
residence of himself Sc his family, Sc 
includes the lot upon which the 
dwelling-house is situate, according to 
the re^tered plan of the same : — 
Held: Exemptions Act, s. 2 (10), 
applied. — Overton v, Gbrrity (1916), 
84 W. L. R. 876.— CAN. 

k (p. 493) iv. Whether exemption 

exlefids to members of family ,] — 
Meunier V. Doray (1906), 6 Terr. 
L. R. 194.— CAN. 

k (p. 493) V. Whether exemption 

extends to proceeds of voluntary saU .] — 
There is nothing in Exemptions Act, 
R. S. A., 1922 (c. 95). which carries the 
exemptions accorded a homestead into 
the proceeds resulting from a voluntary 
sale of it by the execution debtor. — 
John Deere Plow Co., IjTD. v. 
MoEaohran, 11930] 1 W. W. R. 622 ; 
2 D. L. R. 796 ; affg„ [1930] 1 W. W R. 
561. — CAN. 

k (p. 403) vl. Building used for 

buMness ,] — Under Exemptions Act, 
R. S. A. 1922 (o. 96), a debtor's right 
to the homestead exemption is not 
affected by the fact that the bulldng 
ocouplod in part by him as his homo is 
used in the main for business or other 
puTi>oses ; nor is it affected by the 
nature of his title to the land, e.g, by 
the fact that ho is a tenant in cK>mmon. 
— Re CJherniak Estate, [1930] 1 

W. W. R. 676 ; 11 C. B. R. 323 ; affd,, 
[1930] 2 W. W'. R. 336 ; 3 D. L. R. 
994 ; 11 C. B. R. 444.— CAN. 

k (p. 493) vil. .) — Under 

Exemptions Act, R. S. A., 1922, a 
debtor's right to exemption with 
respect to ms homo Is not affected by 
the fact that the building occupied in 
part by him as his homo is used in the 
mc^ for business or other purposes. — 
Canadian Credit Men's Trust 
AasooN. V, Umbel & Gili.espie Grain 
Co., Ltd., [1931] 3 W. W. R. 115.— 
CAN. 


k (p. 493) vlll. Crop grown on 

homestead,] — Exemptions Act, R. S. S., 
1920 ( 0 . 51), does not exempt tho crop 
grown on a homestead. — Luciuk v. 
Kraus. [1030] 1 W. W. R. 17; 1 
D. L. R. 927 ; 24 S. L. R. 350.— CAN. 


k (p. 493) ix. Debtor tenant in 

common.] — The fact that the interest 
of a debtor in the property occupied by 
him as a home is that of a tenant in 
common does not disonlitlo him to tho 
benefits of sect. 2 U) of Exemptions 
Act, R. 8. A., 1922 (c. 95). — Ne\T5, 
Ranaghan Sc CJope, liTD. v. MotT/EY Sc 
Motley, [1930] 3 W. W. 11. 109 ; 4 
D. L. R. 69.— CAN. 


1 i. .) — When debtor is in actual 

residence on certain property belong- 
ing to him, such property is primd 
facie exempt under Exemptions Act, 
R. 9. S., 1920, & the fact that the wife 
of debtor happens to own a house 
that had been previously used os the 
family home cannot deprive debtor 
of the right to claim the exemption. — 
Salter & Arnold, Ltd. v. Dillman 
[19241 2 W. W. R. 1225.— CAN. 

1 ii. .] — Under Exemptions Act, 

R. S. 8., 1920, tho home of a debtor Is 
tree :l^m seizure under exectition so long 
as be uses It as his home, even though its 
value is ill excess of 13,000. There is 
no power-given to the sheriff t/O sell tho 
homo & earmark $3,000 of the pro- 
ceeds for the benefl t of the debtor. The 
intention of sect. 23 of Bkpey. Act is that 
tho exemptions Act of each province 
should stand imlmpalrod & bo effec- 
tive notwithstanding the federal legis- 
lation.— Re Hayes, [1931] 1 W. W. R. 
301 ; 25 8. L. R. 2.57 ; 12 C. B. K. 225. 
—CAN. 


m (p. 493) 1. .]— 

Baker v, Gillum (1908), i Sask. L. R. 
498 ; 9 W. L. R. 486.^AN. 
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718a. Debtor^s goods sold by public auoUoii — 
Debtor remaining In possession — Execution 
creditor present at sale.] — Held : the goods 
could not be taken in execution by such 
execution creditor. — Woodebman v. Bal- 
DOCK (1819), 8 Taunt. 676 ; 3 Moore, 0. P. 
11; 129E.B.647. 

Annotations : — Befd. Aldred v. Constable (1844), 3 £i. T. 

O. S. 209 ; Hickman r. Cox (1857). 30 L. T. 0. S. 279 ; 

Barker r. Furlong, fl891] 2 Cb. 172. 

780. Add, Annotation : — Consd. Leitch (William) «fc 
Co. V, Leydon, Barr (A. G.) & Co. v. Mac- 
geoghegan (1930), 47 T. L. B. 81. 


750. Add* Citation : — previoits proceedings^ 3 C. & 
P. 524, N. P. 

783a. .] — ^PuRBBB V* Stubmey (1859), 32 

L. T. O. S. 259 ; 23 J. P. 88 ; 5 Jur. N. S. 
46 ; 7 W. B. 162. 

804. Add* Annotation: — Held. Boswortliick v. 
Bosworthick (1926), 136 L. T. 211. 

817a. .] — ^Tooock v. Honyman (1602), Yelv. 

6; SOB. B. 5. 

Anmotations : — ^Refd. Morlton Stovons (1741), WUles 
271 ; Giles v. Grover (1832), 9 Bing. 128. 

835. For & flnaUy read 

Not flnaUy.’' 


q i. - — McLatchie V, 

McLeod (1890), 6 Man. L. K. 452.— 

CAN. 

q ii. Exemptions Act, Alta . — 

Not applicable against Crown.] — R. 
V. O’BniEN, 11924J 1 D. L. R. 222 ; 
[1924] I W. W. R. 104.— CAN. 

q Ui. Rents <£: profits of.] — The 

exemption of a homestead from seizure 
under execution does not extend to 
the rents & profits thereof, beyond the 
personal property specified. — 'Wilkins 
V. Miner (Altfi.), [19271 1 B, L. R. 280 ; 
[1926] 3 W. W. R. 778.— CAN. 

q iv. Proceeds of sale of .] — 

There is nothing in Exemptions Act, 
R. S. A., 1922, which carries the 
exemption accorded a hometjicad Into 
the procc(‘d8 resulting from a voluntary 
sale of it by the execution debtor, even 
though he is still in the actual occupa- 
tion of it. — Regal Distribotors, 
Ltd. V. Freele, [1931] 1 W. W. R. 
299 ; 1 I). L. R. 9J3 ; 25 Alta. L. R. 
279.— CAN. 

s (p. 493) 1. Goods of business — Carried 
on in name of wife — Managed eniirely 
by htu^and .] — Meakin v. Samson 
(1878), 28 C. P. 3,55.— CAN. 

a (p. 494) i. Income of trust fund,] — 
Deft. *6 father devised his estate to 
trustees upon the trust, among others, 
“ to pay my son A. [deft.] the iotcrost 
of the sum of S800 annually during 
the term of hla natiu'al life.” An order 
was made by the master in chambers, 
directing tiie trustees to pay over the 
Interest, from time to time accruing, 
to pltf., who was a judgment creditor 
of the son. — Lloyd v. Wallace (1882), 
9 P. R. 335.— CAN. 

a (p. 494) ii. Goods of third party 
suf/ject to landlord's lien. ] — Where goods 
belonging to a third party are subject 
to a landlord’s lien such goods are 
liable to execution iu respect of a 
magistrate’s ct. judgment for arroar 
rent, without a separate action against 
the owner of such goods. — Columbia 
Furnishing Co, v. Goldblatt, [1929] 
App. D. 27.— S. AF. 

k (p. 494) i. .]— Byeb8 V. 

Murphy (1893), 3 Terr. L, R. 169. — 
CAN. 

PART III. SECT. 1, SUB*SECT. 4.— 
E. (!) i. 

710 iii. .]— Rc Bank of Mont- 

ukal V. Tannab, Tannaa V. Bank 
OF Montreal, [1925] 3 D. L. U. 1079. 

—CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) ii. 

p i. Sale — No change of pos- 

session.] — Judgment In favour of the 
cxfjcution creditor affirmed. — Petti- 
grew V, Thomas (1885), 12 A. R. 577. — 
CAN. 

p ii. Of land.] — Where an 

agreement for the sale of land provides 
that in case the vendor becoriioH entitled 
to cancel the contract, be shall have the 
right to enter into Sc possess any 
improvements on the land. Sc to apply 
the net receipts the.rtdrom upon th (5 
contract, the taking possession by the 
vendor will prevent the goods so 


possessed from being exigible under 
writs of execution against the pur- 
chaser. — Re Canadian Pacific Ry. 
Co.. Grown Lumber Co. p. McKenzie 
(1916). 10 W. W. R. 1370.— CAN, 

a i. .Ieanettjs Dbichh Co. r. 

IIENISH, 119321 2 1). L. K. 811.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) iii. 

b I. .] — The fact that goods 

exempt from seizure under execution 
are included in a chattel mtge. made 
by the debtor tloes not deprive the 
debtor of his right of exemption. — 
Findlay r. Menzies, [1928] 1 W. W. R. 
457.— CAN. 

0 i. A^ot in possession of debtor— 

Onus of proof.] — On au interpleader 
Issue between an execution creditor 
&; a claimant of goods which, at the 
time of their seizure under the 
execution, wore not in the possession 
of the execution debtor, tbe onus is 
I on the execution creditor of showing 
that the execution debtor was the 
owner of the goods or had au interest 
therein capable of being seized under 
the execution ; & he must make out 
a primd facie case before the claimant 
can be put to proof of his case. — 
Stewart u. Currie, Canadian Picipio 
IlY. Co. tJ. Stewart, [1928] 1 D. L. R. 
842 > [1928] I W.W. K. 206 ; 22 Sask. 
L. R. 351.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (f) X. 

g 1. P. Kilbride v. Cameron 
(1867), 17 C. P. 373.— CAN. 

g ii. S. P. Massey-Harris v. Moore 
(1905), 6 Terr. L. R. 75.— CAN. 

k i. Transfer of property to trustee — 
In fraud of cr editors — Attachment sus- 
tained.] — Thompson v. Ellis (1883), 
10 N. S. R. (4 R. & G.) 307.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xi. 

d (p, 5(»0) i. — ,] 

Seat.k e. (;j{AY, 11932] 3 U. L. R. 567. 

—CAN. 

sd. Property of hmlmnd— Standing 
in name of wife.] — In an action against 
a man & Ills wife, brought by an execu- 
tion creditor of the man. tor a declara- 
tion that certain property standing 
in the name of the wife was oxiglblo 
under the execution against the hus- 
band : — Held : the facts & clrcum- 
Btancos adduced in evidence did not 
warrant the inference that the husband 
intended to defraud creditors. Fraudu- 
lent intent should not bo found except 
upon substantial grounds 3c upon clear 
evidence. — Robertson «. Robinson, 
[1928] 2 I). L. R. 343 *. 62 O. L. R. 12 ; 
affd.* [1929] 4 D. L. R. 1072; S. C. R. 
175.— CAN. 

sf. Rasiness carried on by husband <£r 
wife — Deierminalian of ownership of 
goods.] — Mayland v. Dicks, [1930] 
3 D. L. R. 393,— CAN. 

PART III. SECT. 1. SUB-SECT, 4.— 
E. (f) xii. 

8X. Execution against hirer — Equitable 
interest of third party in goods.}-— dr- 

30 


cumstancos in which such interest was 
preferred to the execution creditor’s 
claim to the proceeds of the goods. — 
Black v. Drouillard (1877), 28 C. P. 
107.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E, (f) xiv. 

m i. Fixtures affixed to 

mortgaged freehold.] — Carson v. Simp- 
son (1894), 25 O. R. 386.— CAN. 

n i. .] — FERRIB V, ClJfiGHORN 

(1860), 19 U. G. R. 241.— CAN. 

n ii. C. S. U. a. c. 45, s. 3— 

Effect of.] — Ross v. Simpson (1876), 23 
Gr. 552.— CAN. 

n iii. .]— Sm-m, Ltd. v, Van- 
couver Cremation Society (1914), 
29 W. L. R. 150 ; 20 D. L. R. 214.— 

CAN. 

PART m. SECT. 1. SUB-SECT. 4.— 
E. (f) XV. 

p i. .1 — Gurney v. James (1860), 

10 U. C. R. 156.— CAN. 


PART in. SECT. 1, SUB-SECT. 4.— 
E. (I) xvi. 

g i. Assets in futuro.] — Au 

execution ou a judgment of assets 
in futuro in invalid if issued without 
leave aft(?r application made under 
r. 451, — Re Sumi’s Estate, Cana- 
dian Guarantee Trust Co. v. 
Delisle, [19241 4 1). L. R. 1288 ; 
[1924] 3 W. W. R. 816.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (g) ii. 

817 1. Property stilt remains in debtor.] 
— Russfj.l V. Reid, [1928] 1 D. L. R. 
628.— CAN. 

sy. Attachment under Absconding 
Debtors Act.] — Starru. Munoet (1845), 
3 N. S. R. (2 Thom.) 244.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
F. (a). 

t I. .] — Rapelje 

(.Sheriff) v. Finch (1856). 14 U. C. R. 
249.— CAN. 

y i. Right to place husband or wife of 
debtor in possession ,] — Though Act 32 
of 1917. Ord. 25. r. 5, does not expressly 
forbid the appointment of the husband 
or wife of a debtor as a person In whose 
charge property attached may be left 
by the messengrer, a husband who is a 
man of no standing 3c worth nothing 
is not a suitable person to place In 
charge of property attached In respect 
of a debt of his wife. — Kotze v, John- 
son, [1928] App. D. 313.— S. AF. 


PART HI. SECT. 1, SUB-SECT. 4 .— 
• F. (0). 

e i. .] — Where execu- 

tion has been levied upon goods, 
the sborilf is not bound to leave an 
officer continuously in nossession, & 
the absence of such officer, if satiB- 
factorlly explained, does not amount 
to such an abandonment of posBOssion 
as will entitle other persons claiming 
tho goods to take possession of them. — 
Re Murphy (1927). 27 S. R. N. B. W. 
503 ; 44 N. S. W. W. N. 189.— AUS. 
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880* Add. Annotation : — Refd. Leitch (William) & 
Co. V. Leydon, Barr (A. G.) Co. v. Mac- 
geoghegan (1030), 47 T. L. R. 81. 

881a. May be compelled to sell.]— A non* (1702), 7 
Mod. Rep. 118 ; 87 B. R. 1136. 

883a. .] — Bottomley v. Heyward (1862), 7 

H. & N. 562 ; 31 L. J. Ex. 600 ; 7 L. T. 44 ; 
158 E. R. 595 ; 9uh nom. Bothamley v. 
Heyward, 8 Jur. N. S. 1166. 

964. Add. AnnolaUon: — As to (3) Refd. British 
American Continental Bank v. Biitish Bank 
for Foreign Trade, [1926] 1 K. B. 328. 

1002a. — Who is purchaser for valuable 

consideration — Creditor-trustee under deed of 
assignment.] — Sect. 26 (1) of tlie Sale of 
(loods Act, 1893, provides that a WTit of 
fi. fa, filiall hind the debtor’s goods from the 
time when the writ is delivered to the sheriff, 
provided that no sucli writ shall prejudice 
the title to goods acquired by any person in 
good faith & for valuabhj consideration 
without notice of the wit. 


A judgment creditor issued a writ of fl. fa. 
on June 23 & posted it on the same day to 
the sheriff’s officer, who received it at 9 a.m. 
on June 24. At 5 p.m. on June 24 the 
debtors executed a deed of assignment to 
the claimant as trustee for their creditors. 
On June 25 the sheriff took possession of 
tlie debtors’ goods. The trustee was himself 
one of the creditors, but no other creditor 
had assented to the deed before the seizure : 
—-Held : as the trustee was a creditor he had 
given consideration by executing the deed of 
assignment & thereby releasing the debtors 
from th(nr debt to him & he was therefore 
within the i)rovi.so to Sale of Goods Act, 
1893 (c. 71), s. 26 (1).— Beebek Co. 

Turner’s Successors (1931), 48 T. L. R. 
61. 

1043. Add. Annotation : — Distd. Re Fredericke k> 
Whitworth, Ex p. Hibbard, [1927] 1 Cli. 263. 

1069. Add. Annotation Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 


PART III. SECT. 1, SUB-SECT. 4.~ 
H. (a). 

sz. Place of sale.} — A sheriff cannot 
lawfuJJy soli groods ou deft.’8 promises 
without his permission, & any person 
troiugr on the premisofl to purchase may 
be treated as a trespasser. — McMasteb 
V. McPherson (1839), (i O. S. 10.— 
CAN. 

sa. Payment — WJiai amounts in .] — 
Carrall V. Montreal Bank (1801), 
21 U. 0. R. 18.— CAN. 

8b. SetHng aside sale — After con- 
firmation.] — In the absence ot fraud 
or (jollusion, a sale In execution, which 
has onco been confirmed, cannot be set 
aside because the dersree under which 
it was held was at first incorrectly 
drawu ut>, & has sitice been amended. — 
Aoha Husain r>. (^asim Au (1025), 
I. L. II. 48 All. Ol.—IND. 

PART III. SECT. 1, SUB-SECT. 4.— 
H. (b). 

Ed. Notwithstanding notice of alleged 
dcfeH in eJce^Uion .] — McIhiAiL v. 
MidCiNNON (1808), 7 N. S. R. 108.— 

CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
H. (i) ii. 

916 vii. .] — An execution 

creditor can Uike only the precise 
interest, & no more, which the debtor 
poKsesses In the property seized. — 
Overby v. McLean, {19281 4 D. L. U. 
017 ; 0928] 3 W. W. R. 328 ; 37 Man. 
L. R. 525.— CAN. 


sf. Purchaser estopped from claiming 
goods as his oum.] — Kuttan v. Weller 
(1855), H U. C. R. 44.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 

H. (j). 

940 iv. .] — Macfie V. 

Hunter (1882), 9 P. R. 149.— CAN. 

eg. Proceeds not exceeding amount 
of landlord* 8 claim.] — Where the sheriff 
sells goods for a sum not exceeding 
the landlord’s claim, & the execution 
crediter claims the money, it Is a 
sufficient answer to show that the laud* 
lord has a good claim to the money, 
although it has not been paid over to 
him. — Lambert v. Clement (1897), 
11 Man. L. R. 519.— CAN. 

8j. Payment of preference claim for 
wages — When wage-earner entitled to 
prc/erence.)— Campbell v. Clbuoh 
(1920), 28 B. 0. R. 352.— CAN. 

PART in. SECT. 1. SUB-SECT. 6.— A. 

o i. .} — Street v. Glars 

(1840), 3 N. B. R. (1 Kerr) 1G5.— CAN. 

965 if. .] — Hart r. Ret- 

NOLDR (1863), 13 O. P. 501.— CAN. 


967 i. In respect of what goods — Not 
property seized under A bsconding 
Debtors Act.] — Stanton v. Johnston 
(1858), 9 N. B. R. (4 All.) 54.— CAN. 

967 ii. Not goods of third party.] 

— Robinson v. McIntosh (1899), 4 
Terr. L. R. 102.— CAN. 

a i. Right of sheriff to inquire 

into claim.] — Where a landlord makes 
a claim for rent to be deducted out of 
the proceeds of an execution, the 
slicrltf Is entitled to a reasonable time 
to Inquire Into the demand ; & where 
the tenant had denied that any rent 
was duo, & the landlord refused to 
allow the sheriff time to make the 
in<iuiry, the ct. refused the cost of an 
application to compel the sheriff to 
pay the rent. — Nowlin v. Anderson 
(1849). 0 N, B. R. (1 All.) 497.— CAN. 

sk. In respect of what goods — Goods 
held under conditional sale agreement .] — 
WJiei’e goods in the possession of a 
tenant under a conditional sale agroc- 
mont are seized under on execution 
against the tenant the landlord Is 
entitled to the protection of 8 Anne, 
e. 14, only to the extent to which his 
claim for rent exceeds the conditional 
vendor’s lien, even though the agree- 
ment was not registered as required by 
Conditional Sales Act, & was, there- 
fore, Invalid as against the execution 
creditor, — Ooilvie Fixhtr Mills Co., 
Ltd. r. Becker Sc Wood & Snthur, 
11931] 1 W. W. R. 273 ; 2 D. L. K. 
4 15; 25 Alta. L. JL 257.— CAN. 

PART III. SECT. 1, SUB-SECT. 7. 

q i. .] — Mahon v. Crowe 

(1890), 28 N.S.R. (16 R. & G.) 250.— 

CAN. 

q ii. Sale bond fide .] — On 

an interpleader issue between a buyer 
of goods from an execution debtor & 
an execution creditor whose execution 
was in the hands of the sheriff prior to 
the Side : — Held: the sale was bondftde^ 
it was followed by “ an actual & con- 
tinued change of possession ** sufficient 
to satisfy Executions Act, R. S. S. 1920. 
c. 52, 8. 2, 8c, the buyer’s absence of 
knowledge of the execution having been 
established, the buyer was entitled to 
the goods under the proviso in said 
sect. — Whaon V. Matthewron Bros. 
& Maoernin, [19281 3 D. L. R. 276 ; 
11928] 2 W. W. R. 136; 22 Sask. L. R. 
543.— CAN. 

. il. Assignee — Assignment not filed .] — 
Held : the execution prevailed. — 
Oarscallen V. Hoodie (1856), 15 
U. 0. R. 92.— CAN. 

sm. Want of notice of writ — 

Ontts of proof .] — Ross v. Creighton 
(1890), 40 N. S. R, 131.— CAN. 

31 


PART lU. SECT. J. SUB-SECT. 9. 

sp. On application of Creditors* Relief 
Act, 1922.1 — Terminal Grain Co «. 
SODERBERO, [1925] 1 D. L. R. 313; 
[1025] 1 W. W. R. 9.— CAN. 

sq. . ] — A seizure of goods having 

been made under execution on order 
was obtained for their removal & sale. 
Before the day set for the sale, the 
debtor paid the whole amount of the 
execution to the sheriff : — Held : the 
money so paid was money “ levied ” 
within Creditors’ Relief Act, 1922, it 
having been paid by the compulsion 
of the seizure & the means taken to 
realise. — Badiuk v. Moore (Alta.), 
[19301 1 D. L. R. 47 ; [1929 J 3 W. W. R. 
115.— CAN. 


PART III. SECT. 1, SUB-SECT. 10.— A. 

1020 i. Return as evidence — Con- 
clusive against sureties ,] — Shuter t>. 
Grahaxi (1848), 2 U. 0. R. 164. — CAN. 

I f, Prisoner not deprived of 

supersedeas.] — The issuing of a fi. fa., 
which Is not returned, will not deprive 
a prisoner of a supersedeas. — Jackson 
V. Black, Bainbridge v. Black, 
Carvill v. Black (1858), 9 N. B. R. 
(4 All.) 79.— CAN. 

ir. Indorsement of writ.] — It is 
a condition precedent to an action 
under Cos. Act, s. 55. that an execution 
against a co. is returned unsatisfied 
in whole or in part ; & to enable the 
aotion to bo brought, oven where the 
CO. has become bkpt., a return Is not 
sufficient unless it is indorsed on the 
writ as required by r. 629, & a certificate 
is filed as required by r. 632. — 
Crowder r. Coleman, [1024] 1 D. L. R. 
849 ; 1 W. W. R. 374 ; 20 Alta. L. R. 
1.— CAN. 


PART HI. SECT. 1, SUB-SECT. 11. 

d i. Conflicting claims .] — The ct. 

will not grant a rule nisi to compel 
a sheriff to pay over money collected 
under execution where there are oon- 
tiicting claims to the fund, but will 
leave the parties to their remedy by 
action. — Scott v. Angus (1854), 2 
N. S. R. (James) 183.— CAN. 

0 I Par money realised by 

bailiff — Onus of proo/.]— A sheriff is 
responsible for all money realised by a 
bailiff in executing a fi. fa., where the 
bailiff was appointed by & paid by 
the sheriff, & in an aotion against a 
sheriff for money realised on a fi. fa. 
by his bailiff & not accounted for, the 
burden is on the sheriff to prove that the 
bailiff was appointed by the Lieutenant- 
Governor in Council.— Ross v. Fiset, 
[19261 3 H. L. R. 289 ; [1926) 2 

W. W. R. 422 ; 20 Sask. L. R. 653.— 
CAN. 
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1231a. What amounts to.] — Where, 

under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
toid the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded : — Held : not to amount 
to a direction to take all the ^oods, or any 
which were not liable to be seized, so as to 
make the execution creditor personally 
liable. — Cronshaw v. Chapman (1862), 7 
H. &N. 911; 81 L. J. Ex. 277 ; 6L. T. 64; 
low. B. 323; 168 B. R. 738. 

1243. Add, Annotation : — ^Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 


1250. Add, CUaiione : — 1 New Pract. Oas. 476 ; 
8tib nom. Rolls v. Senior, 7 L. T, O. S. 60. 

1281a. Sale without order of court — Sale not con- 
firmed.] — R. V. Blunt (1828), 2 7. J. 120 ; 
148 B. R. 857. 

1384a. • Appeal from — ^Lies to Court of Appeal.] 

— Smith v. Tsaktris, [1929] W. N. 39 ; 167 
L. T. Jo. 92, 0. A. 

1370a. Subject to mortgage by sub-demise.] — 

Smith v, Tsakyris, [1929] W. N. 39; 167 
L,. T. Jo. 92, C. A. 

1380a. .] — Smith v, Tsakyris, [1929] 

W. N. 39 ; 167 L. T. Jo. 92, 0. A. 


e ii. Time for hringing — Public 

Officers Protection Act, 1923 (c. 19).] 
— Hoij>en V. Milbuhn (Sask.), 
[19271 1 D. L. R. 271; [1926] 3 

W. W. R. 701.--OAN. 

PART III. SECT. 1, SUB-SECT. 12.— C. 

r i. .] — Mat v. Howland* 

Fitoh & Webb (1859), 19 U. O. R. 66.— 
CAN. 

1230 V. .] — A., after 

delivering: an execution to a constable, 
took him down upon land owned by 
B., showed him hay owned by B., « 
said it was tlio property of C. The 
constable bavin)? seized the hay 
under an execution In a suit to which 
B. was not a party : — Held : A. was 
answerable for the consequence of 
what the constable did in obeyln^r his 
instructions. — Graves v. Sfragub 
(N. B.) (1920), 63 I). L. R. 337.— CAN. 

1-230 vi. .] — Deft., having: 

obtained an order in a ct. of potty 
sessions against pltf.^s son, informed 
tbe police in charge of a distress warrant 
that the Judgment debtor had a motor 
lorry at L.*8 premises ; that bo did not 
know its registered number, but that 
L. would point out the lorry to the 
constable executing the warrant. The 
lorry was seized on L.’s premises. It 
was the property of pltf., & was In the 
possession of L. as his a^nt for sale. 
L. did not inform the police of pltf.’s 
claim, & refrained from giving any 
information of the seizure to pltf. 
until after the lorry had been sold. 
In an action by pltf. for conversion of 
the lorry : — Held : deft, had so 
intermeddled in the distress as to bo 
liable for conversion. — Mort v, Barnes, 
11928] V. L. B. .56.— AUS. 

1243 i. Haiificatvm by creditor — 
Whether giving rise to liability — Wrong- 
ful seizure. }— Where a sheriff acting 
under a valid writ, by the command. & 
as the servant, of tbe ct., seizes the 
wrong person’s goods, a subsequent 
declaration by the execution creditor 
ratifying Sc approving the taking can- 
not alter Its character & moke It a 
wTongdul taking by the creditor. — 
Ballantyne V. McCulloch & Co. & 
Sims (B. C.), [1927] 4 D. L. R. 525 ; 
11927] 3 W. W. R. 148.— CAN. 

PART III. SECT. 1. SUB-SECT. 13.— A. 

o i. After receipt of attachment,} 

— Held : tbe sole could not he upheld, 
& the attachment must prevail. — 
Riley r. Niagara District Bank 
(1866), 26 U. O. R. 21.— CAN. 

PART III. SECT, 2, SUB-SECT. 2. 

8t. Not after debt treated by creditor 
as satis/led.] — Bank of Upper Canada 
V. Murphy (1850), 7 U. C. R. 328,— 

CAN. 

PART III. SECT. 2, SUB-SECT. 8, 

sv. Delivery of ujrit — Land bound from 
time of delivery ,} — Doe d. Nt^MiTH v. 
WiLLiSTON (1844), 4 N, B. R. (2 Herr) 
459.— CAN. 


•w, Proof of,} — ^The sheriff’s 

deed is primd facie evldonoe that the 
writ was delivered to the sheriff & 
the land seized 8c sold imdor it. — 
Mitchell v. Greenwood (1854), 3 
C. P. 465.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.— C. 

1340 i. False return.} — Young v. 
Baby (Sheriff) (1855), 4 C. P. 537. — 
CAN. 

PART III, SECT. 2, SUB-SECT. 6.— A. 

f i. Tjind of patentee of free grant.] 

— An execution a^nst the lands of a 
patentee under the Free Grants & 
Homesteads Act, R. S. O. 1887, o. 25, 
on a judgment obtained for a debt 
Incurred before location of the lands, 
does not operate as a chaige against 
the lands when sold by hla devisee, 
even after the expiry of twenty years 
from the date of the location. — He 
Beatty & Finlayson (1896), 27 O. H. 
612.— CAN. 

13561. fjund held nnd(*r joint tenancy,} 
—Lands were conveyed to a man & hla 
wife as joint tenants & not as tenants 
in common : — Held : estates by entire- 
ties having been abolished, the joint 
estate was severable, & the Interest of 
one Joint tenant could be sold under 
executlon.—iie Craig, [19291 J D. L. it. 
112 ; 63 0. L. It. 192.— CAN. 

tx. Land held by tenant in common — 
Claim by other tenants in cornmon for 
rent received in ercess,] — McPherson r. 
McPherson (1883), 10 P. R. 110.— 
CAN. 

gy, .] — Under a judgrmoiit 

obtained against a person in a district 
ct. the registrar of the ct., in executing 
such judgement, may seize & take under 
a writ of execution the interests of such 
person in lands as a tenant in common 
& upon the writ being forwarded to the 
Reg^trar- General, it is his duty to 
note it on the folium of the register 
which oertlflos the title of the registered 
proprietor os a tenant in common. — 
In re Guss (1927). 28 S, R. N. £». W. 
226 ; 46 N, a W. W. N. 32.— A US. 

sz. Land held by debtor at time of 
death — On Judgment against repre- 
smtative.} — Lands & tenements held 
in fee simple by a debtor at the time of 
his decease, may be legally taken in exe- 
cution on a judgrment against bis exor. or 
administrator. — B’orsyth & Richard- 
son V. Hall (1830), Dra. 304.— CAN. 

sb. Estate in hands of executor — 
Judgment against debtor.) — In the Estate 
of Carter, Ascot Timber Co. Pty., 
Ltd. V. Carter, [1928] V. L. R. 290 ; 
11928] Argus L. R. 199.— AUS. 

gi. .] — Russell f>. Russell 

(1881), 28 Or. 419.— CAN. 

g ii. — .] — Parke v, Riley, 

3 K. & A. 215.— CAN. 

g iii. By heir or devisee — Before. 

execution issued.) — Held: a bond fide 
purchaser for value would have a good 
title as against creditors. — Reid v. 
Miller (1865), 24 U. C. R. 610.— CAN. 
so. Land registered in name of d^Aor 
'' ’ ‘ vested in third party .] — 
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Held : not executable. — Union 

Government (Minister op Justice) 
e. Bolam, [1927] App. D. 467. — B. AF. 

PART 111. SECT. 2. SUB-SECT. 6.— 0. 

g 1. .1 — After a mtge. 

in fee has become forfeited by non- 
payment of the mtge. money, the 
mtgoe.'s Int-erest in tbe premiaes can- 
not be sold imder an execution against 
land. — D oe d. Campbell v. Thompson 
(1843). 2 Ont. Dig. 2640.— CAN. 

g il. Right of dower in equity of 

redemption.) — Canadian Bank op Com- 
merce V. Rolston (1902), 22 O. L. T. 
232 ; 4 O. L. H. 106 ; 1 O. W. R. 
351.— CAN. 

k i. Interest of unpaid vendor ,] — 
The interest of an unpaid vendor of 
land made exigible under an execution 
against him by Land Titles Aot, 

R. S. A., 1922, 8. 1X2, Inoludos the 

legal estate as affected by the contract 
together with the rights of the vendor 
under the contract ; it is that estate 
& those rights which are bound by the 
writ & may be sold by the sheriff. — 
Morton & Cowell v, Hoffebt, 
[19241 3 D. Ii. R. 16; [1924] 2 

W. W. K. 629.— CAN. 

k ii. Assignee of purchaser under con- 
tract of sate.] — The equitable interest 
of an assignee from the purohaaer of a 
contract for the sale of land Is exirible 
under a writ of fi. fa. against the land 
of such asslgrnoo.— W ard v, Aiuihbr 
(1894). 24 O. R. 650.— CAN. 

k iii. - — .] — T*ltf. Hold certain land 
to (left. S. under agr(H‘inont for sale, 
whereby h(^ became entitled to a 
transfer upon payment of tlic^ agrei^l 
pnreliase prieo Sc eompllaneo with 
stall'd eonclltloiiH. Subsequently the 
A. (’o. rceov'crod a judgment against 

S. , & reglst^iirod (‘xeention in usual 

form against his land. S., after such 
registration, aHsigned his whole equit- 
able' interest in hucIi land to deft. T, 
The legal title during tlds time re- 
iTuilnod in pltf. In an action by pltf. 
under tin? contract, tlio A. Co. claimed 
a right to intervene as having an 
interest in the land under their writ 
of execution :—Hcld : having regard 
to the provlMions of the Land Titles 
A('t, it. was evidently the intention of 
the Legislatm’e tlmt writs of execution 
should bind only the interests of 
registered ou’iiers of land, & tlie 
execnitiou did not bind the equitable 
interest of deft. S. ; (2) no lieu is 

oroat-cd by an execution against land, 
only such rights being acquired as ai’o 
given by the Land Titles Act, & which 
are not available as against equitable 

lubU'eHtft.-'C^ANADIAN I’ACIFIC RAIL- 
WAY V. Hilzer, 3 S. L. R, 162. — CAN. 

sd. Debtor interested in land held by 
wife — Interest sufficient to discharge 
debt,] — Macdonald Sc Co, v, Teasdale 
(1913), 24 O. W. R. 534.— CAN. 

M. What interests may be seised — 
Under amendment to Land TiUes Act, 
8, 125.] — Fosa V, Sterling Loan 
(1916), 8 W. W. R. 669 ; 23 D. L, R. 
540 ; 8 Sask. L. K. 289.— CAN. 
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142S. To croap-i’eferences befort* this case add tbOO. Add, Annotation : — (3) Refd. Smith v. 
“ now. Land Charges Act, 1925 (c. Tsakyris (1929), 167 L. T. Jo. 92. 

22).” 1506. Add. Annotation : — Refd. Campbell v, Poliak 

(1927), 43 T. L. B. 496. 


s{. Equitafde interest held as trustee A 
— 0., who had or* Interest in certain 
land, as purchaser from W., the full 
price not having been paid, assl^ed 
his interest to pltf. upon trust that the 
latter should support O. & his wife 
for the remainder of their lives, & on 
their death pay all their debts Sc 
funeral expenses, whereupon the trust 
should oeaso, Sc pltf. should be entitled 
to all the interest of C. in the property 
free from any trust ; Sc pltf. agreed to 
pay to W. the balance of the purchase 
price : — Held : (X’s equitable interest 
as a p irchaser, if wransferrod to pltf., 
gave the latter no estate in the land, 
save to the extent to which a ct. of 
equity would gl^e O. speclflo per- 
formance of his amement with w.. 
Sc that interest would be taken by pltf. 
as a trust estate, Sc would not be sale- 
able under a writ of fi. fa. against 
pltf. *8 lands. — Kimniak v. Anderson 
[19291 2 D. L. R. 904 ; 63 O. L. R. 
428.“~CAN» 

PART III. SECT. 2, SUB-SECT. 

Bg. Timber.] — ^Where the owner of 
land sells the timber after a writ against 
his land is placed In the shorllt's hands, 
Sc the purchaser cuts down Sc removes 
the timber before an injunction is 
obtained, he is aocoim table to the 
execution creditor for such timber. — 
Brown v. Sage (1805), 11 Gr. 239. — 
CAN. 

PART in. SECT. 2, SUB-SECT. 7. 

u i. Where prior assignment 

for benefU of creditors.] — B. made an 
assignment to C. for benefit of Ms 
creditors. Various executions were 
issued against B.*s lands Sc notice 
thereof llled with the Registrar of 
Titles. C. applied for a certificate 
of title to B.'s lands : — Held : registrar 
must Issue the certificate without 
endorsing thereon the executions of 
which he has rocoivod notice . — He 
Brooks (1900), 12 W.L. R. 303.— CAN. 

a i. Effect as against assignment 

for henefU of credUars .] — MolNTrRE v. 
Shaw (1806), 12 Gr. 295.— CAN. 

a ii. Effect as against unrecorded 

deed.] — Gbindlet v. Blakie (1886), 
19 N. S. R. (7 R. & G.) 27 ; 7 0. L. T. 
50.— CAN. 

Q i. Effect on judgment mort- 

gage.] — Held: a Judgment mtge. did 
not obtain priority over a judgment 
registered under 3 & 4 Viet. c. 105, 
bnt not ro-reglstCred wltMn five years 
next before the registration of the 
Judgment mtge. — Reid v. Mili.kr, 
[1928] N. I. 151.— IR. 

e 1 , Judgment for alimony .] — 

Where, at the time a judgment for 
alimony Is registered against the hus- 
band’s interest in oort-aln land held by 
him under an uncompleted agreement 
for sale, he is in a position to compel 
specific performance of the agreement, 
the jiid^ent Is a charge on the hus- 
band ’s interest ; & if, subsequently 
to the registration of the judgment, Sc 
with knowledge of It, the vendor 
accepts from the husband a quit- 
claim deed of all of the latter’s estate 
Sc interest in the land, the vendor 
holds that Interest subject to the charge 
until the charge is extinguished. — 
Brigob V. Carson, I1024i 4 1). L. R. 
774 ; 119241 3 W. W. R. 465; 19 
Sosk. L. R. 69.— CAN 

e ii. How far "binding — Defendant 

mere conduit pipe to convey title from 
vendor to third parly .] — Owen v. Lynch 
(1877). 11 N. B. R. (2 R. Sc 0.) 406.— 
CAN. 

e ili. 5 H. S. c. 84, s. 21— 

Effect of .] — Loibbubg Land Co. v. 
Tutty (1884), 16 N. S. R. (4 R. & G.) 
401.— CAN. 


Bh. Duty of regietrar — With notice of 
writ of execution — Patent not issued for 
lands entered as homestead.] — Jte 
Olaxton (1890), 1 Terr. L. R, 282. — 
CAN. 

bJ. Judgment not registered — Priority 
of mortgage .] — ^Mineral Products Co. 
V, Continental Trust Oo. (1906), 37 
S. C. R. 517.— <3AN. 

s (p. 571) I. .1 — As between the 

execution creditors of a vendor. Sc 
the assignee of his interest under an 
agreement of sale, whose assignment 
was acquired subseq^uently to registra- 
tion of the executionB: — Held: the 
Instalment of purchase-money paid 
Into ct. should belong to the execution 
creditors, but as the money had been 
obtained under execution, it should 
be treated as money realised from the 
sale of the vendor’s interest, Sc being in 
the sherifT’a hands should bo subject to 
distribution under Creditors* Relief 
Act. — Morton Sc Cowell v. Hoppebt, 
[1924] 3 1), L. R. 16; 2 W. W. R. 
529.— CAN. 

PART III. SECT. 2, SUB-SECT. 8.— A. 

1459 1. Right to possession — As dgainst 
third varf.ies in possession — Not asserting 
title through debtor.] — Edwards v. Ben- 
nett (1869), 5 P. 11. 161.— CAN. 

1459 ii. Possession taken 

forcibly. y--DoK d. Peck v. Roe (1845), 

2 U. C. R. 27.— CAN. 

sm. Duty of sheriff to retain.]— -Dovi 
d. Crew v. Clarke U841), 1 Ont. Dig. 
233.— CAN. 

PART in. SECT. 2, SUB-SECT. 10.— A. 

a (p. 576) I. Mortgage not 

registered.]— Mopli'AT v. Grover (1855), 
4 O. P. 402.— CAN. 

a (p. 576) ii. In hands of 

receiver.] — A judgment creditor can 
sell properties in the hands of a receiver 
of the ct. in execution of a mtge. decree, 
although the receiver, who was 
appointed subsequently to the institu- 
tion of the mtge. suit, was not made 
a party to the suit. — T oombt v. 
ButTpENDRA Nath Bose (1928), I. L. R. 
7 Pat. 520.— IND. 

h (p. 576) i. .] — ^JoNES V. Jones 

(1808), 15 Gr. 40.— CAN, 

bb (p. 676) I. Proof of— In 

ejectment on sheriff's deed.] — ^Moban v. 
Patton (1853), kTu. C. R. 640.— CAN. 

bb (p. 576) ii. .1— 

Delislb V. Dewitt (1859), 18 U. C. R. 
165,— CAN. 

bb (p. 676) iii. .]— 

Low V, Hioks (1870), 21 O. P. 113. — 

CAN. 

bb (p. 676) iv. Relation back.] — 

The title conveyed by a sheriff’s deed 
to land, sold imder an execution Issued 
upon a Judgment recovered In on action 
brought on a former Judgment In the 
same ot., does not relate back to the 
time of signing the first Judgment, so 
as to defeat a conveyance made 
between the times of signing the first 
& second Judgments.— Dob d. Peabody 
V. Mcknight (1838), 2 N. B. R, (Ber.) 
667.— CAN. 

bb (p. 676) V. To day of 

sale.] — ^Al though a sheriff’s deed relates 
back to the day of sale, for the purpose 
of defeating intermediate conveyances, 
the vendee cannot bring ejectment 
mitil the execution thereof. — Gavtller 
V, Beaton (1862), 12 O. P. 519. — CAN. 

00 (p. 670) i. Into debtor's 

title.}— A purchaser of lands on an 
execution, is entitled* to recover in 
ejectment against the debtor or his 
representative, without proof of the 
debtor’s title, or that he was in 
possession of the premises. — M oran v, 
Patton (1863). 10 U.O.R. 640.— CAN. 
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OO (p. 676) ii. To growing crops 

on land sold.}— Crops growing at the 
time of the confirmation of a sheriff’s 
sale of the land under an execution 
pass with the land to the purchaser. — 
Anderson v. Stasiuk [1926] 1 

D. L. R. 347 ; [1926] 1 W. W. R. 107 ; 
20 Saak. L. R. 269.— CAN. 

OO (p. 576) iii. Right to claim 

partition .] — An order made on the 
appln. of purchaser at a sheriff’s 
sale of the interest ot a husband, 
holding as joint tenant, for partition or 
sale was siffirmed. — Re Craig, [1929] 

1 D. L. R. 142 ; *63 O. L. R. 192.— CAN. 

t (p. 577) i. No issue for 

hvo weeka.y—J OHV! Abell Engine Sc 
Machine works Co. v. Scott (1907), 

6 Terr. L. R. 302 ; 6 W. L. R. 272.— 
CAN. 

g (p. 677) 1. Land held adversely 

by third party.] — A sheriff selling under 
execution is not within the class of 
cases wMoh apply to a person selling 
land held adversely by another. — 
Doull V. Keefe (1901), 84 N. S. R. 
16.— CAN. 

h (p. 677) i. Error in judg- 

ment.] — Held : the sheriff’s deed could 
give no title. — Varey v, Muirhead 
(1831), Dra. 486.— CAN. 

h (p. 577) ii. Too much 

sobLy—Held : no ground for invalidat- 
ing the sale. — Doe d. HAGBRikiAN v. 
Strong (1848), 4 U. C. R. 510.— CAN. 

h (p. 677) iii. Sale in 

separate lots.] — Held : permissible. — 
DOFi d. Roberts v. Watson (1850), 6 

N. B. R. (1 All.) 675.— CAN. 

h (p. 577) iv. Part only 

9 old — Duty of sheriff to designate portion 
offered for sale.] — Knagos v Led yard 
(1866), 12 Gr. 320.— CAN. 

h (p. 677) V. Sale of un- 

divided interest in township lots .] — 
Rathbun V. Culbertson (1875), 22 
Gr. 465.— CAN. 

h (p. 577) vi. Time of sale.] 

— Held ; the sheriff might sell at any 
time between the hours named in 27 
Geo. 3, c. 12. — Doe d. Roberts v. 
Watson (1850), 6 N. B. R. (1 All.) 
075.— CAN. 

h (p. 577) vii. Sheriff dis- 

regarding judgment creditor's instruc- 
tions — Bidding at once full amount 
instead of bidding gradually.] — Held : 
tlie jtidgment creditor had no ground 
of action against the sheriff. — Marklb 
r. Thomas (Sheriff) (1856), 13 U. C. R. 
321.— CAN. 

h (p. 577) viil. Proof of 

Roe V. McNeil (1863), 13 C. P. 189.— 
CAN. 

h (p. 577) lx. — V .1— 

Fields v. Livingston Sc Wiohtman 
(1866), 17 C. P. 16.— CAN. 

h (p. 677) X. Purchaser 

estopped from disputing validiiiy.\— 
Ferguson v. Ferguson (1869), 16 Gr, 
809.— CAN. 

h. (p. 577) xi. Effect of— Sale of 

equity of redemption — Purchase by 
assignee from execution creditor — Sub- 
sequent conveyance to debtor. 1 — GttrrriOK 
tl/ Lowery (1903). 24 C. L. T. 15 ; 6 

O. L. R. 547 ; 2 O. W. R. 957.— CAN. 

h (p. 577) xii. Covenants.] 

— The implied covenants between 
vendor Sc purchaser, including those 
implied by Land Titles Act, R. S. S., 
19^0 ( 0 . 67), B. 64 (2), do not come into 
. existence whore land is sold by the 
sheriff under execution. — ^Anderson v. 
' Stasiuk (No. S), [19271 1 D. L. R. 
529 ; [1927] 1 W. W. R. 49; 21 Sask. 
L. R. 276.— CAN. 

h (p. 677) xiii. Right to proceeds 

— Two writs lodged udth regimar .] — 
Re The Massey MANUFArruwNG Co. 
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1552a. Equitable interest — Amendment — 

Costs.] — Kidd v. Tallentire, [1877] W. N. 
21. 

1564a. Issue into county palatine — Indorsement 
lor less than £50.] — ^Brown v. M'Milian 
(1840), 7 M. & W. 196 ; 10 L. J. Ex. 147 ; 
151 E. B, 736 ; stib nom. Brown v, MacMil- 
lan, Same v, MacPherson, 8 Dowl. 862 ; 
H. & W. 46 ; 4 Jur. 1090. 

1569. Anon. (1774), Lofft, 390. 

1576a. When completed.] — Owen v. Owen (1831), 
2 B. & Ad. 805 ; 109 E. B. 1341. 

1577a. Whether defendant discharged.] — 

Hodgson v, Towning (1837), Will. Woll. & 
Dav. 53 ; sub nom. Anon., 1 Jur. 84. 
Annotation : — Consd. Agra Kurboolio Mahomed v, U. (1843), 
4 Moo. P. C. C. 239. 

1578a. Right to break outer doors.] — ^Maleverer 
V, Spinkb (1537), 1 Dyer, 35 b ; 73 E. B. 
79. 

1578b. After escape of prisoner.] — Anon. 

(1774), Loflft, 390 ; 98 E. B. 709. 

1578c. -*.] — Hopkins v. Nightingale (1794), 

1 Esp. 99 ; 170 B. B. 292, N. P. 

1579a. Opening of door obtained by trick.] — 

Held : an unlawful entry. — Parke & Per- 
ciVAL V, Evans (1615), Hob. 62 ; 80 E. B. 
211. 

Annotations: — ^Refd. Lee v, Gansel (1774), 1 Cowp. 1; 
Sandon v, Jervla (1859), E. B. Sc E. 942. 

1579b. .]— Anon. (1696), 12 Mod. Bep. 73 ; 

88 E. B. 1172. 

1580a. What is outer door — Whether hole in 
wall.] — Where it was proved that a hole in 
* the outer wall of a house was not intended 
to have either a door or window put into it, 
but was to remain open, so that the place 
should be used os a conservatory : — Held : 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house. — Whaijlky v, Williamson 
(1836), 7 C. 4& P. 294 ; 173 E. B. 130. 

1581a. .]— Bing v. Hyde (1850), 14 L. T. 

O. S. 377. 


1584a. .] — Held: valid. — Anon. (1702), 

7 Mod. Bep. 8 ; 87 E. B. 1060. 

Annotation: — Apld. Sandon v, Jorvia (1858), E. B. Sc E. 935^ 

1584b. Window broken to take into custody.] 

—Held : valid. — Lloyd v, Sandtlands 
(1818), 8 Taunt. 260 ; 2 Moore, C. P. 207 ; 
129 P. B. 379. 

1615. Add, Annotation : — Refd. Ellis r, Stenuing 
& Son, Ltd. (1932), 76 Sol. .lo. 232. 

1618. Add. Annoiaiion : — ^Refd. Ellis v. Stenning 
& Son, Ltd. (1932), 76 Sol. Jo. 232. 

1658a. More than amount of rent due — Re- 

delivery of surplus] — Several crops having 
been taken under an habere facias possessionem 
issued on an ejectment brought against a 
tenant for holding over, tlie ct, refused a i*ule 
for the lessors of pltf. to pay over the value 
of them to deft, after deducting the amount of 
rent due. — Doe d. Upton v. Withebwick 
(1825), 3 Bing. 11 ; 10 Moore, 0. P. 207 ; 
3 L. J. O. S. C. P. 126 ; 130 E. B. 417. 

Annotation .-—Reid. Kelly v. Webber (1800), 3 L. T. 124. 

1704. Add, Annotations: — FoUd. Employers’ Lia- 
bility Assce. Corpn. v, Sedgwick, Collins, 
(1927J A. V. 95; Ijazard Bros. A Co. v, 
Baiiquo Tndusti*i(‘lle do Moscoii, Lazai’d Bros. 
A Co, V, Midland Bank, J.td. (1931), 101 L. J. 
K. B. 65. 

1706a. Payment of rent — How rent 

calculated.] — Upon a motion to set aside an 
ejectment & restore possession upon payment 
of the rent due & costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing. — Doe d. Hakcourt v, 
Boe (1813), 4 Taunt. 883 ; 128 E. B. 579. 

1720. Add. Annotations : — Apld. Burrowes. v, Bur- 
rowes (1929), 141 L. T. 201. Refd. Oapron v, 
Capron, [1927] P. 243. 

1745, yidd. A 7 ni()iai}<m : — Refd, Iberian Trust, 
fitd. V. FoundcTS Trust A luvesinioni (Jo. 
(1932), IS T. L. B. 292. 

1753. Add. Annotations : — Refd. Capron v. Capron, 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754. Add. Annotations: — Refd. Capron v. Capron, 
[1927] P. 243; Burrowes r. Burrowes (1929), 
141 L. T. 201. 


V. Hunt, Titk McCormick Harvest- 
ing Macrine Co. v. Hunt (1895), 2 
Terr. L. 11. 84.— CAN. 

h (p. 577) xiv. Under ivrit of 

execution lodged prior to agreement for 
sale to third party — Friorities — Affidavits 
in support of confirmation of sale 
irregular.}— He Price (191 2), 21 W. L. R. 
299— CAN. 

dd (p. 577) i. Lands sold subject to 
** incumbrances ** — Whether subject to 
subseguent executions.] — Griese v. 
Walker (1913), 23 W. L. R. 709 ; 4 

W, W. K. 77.— CAN, 

sa. Confirmation of sale — Right of 
appeal .] — A local master, in cou- 
flrmingr a sale of land sold under 
exooution, is not acting in a matter or 
an action in ct. but as persona designata 
under Land Titl6.s Act, K. 8. 8., 1920, 
G. 07, Sc the only appeal is to the C^. 
of Appeal. — Ethier v. Nolle, [1924 J 
1 W. W. R. 493,— CAN. 

sb, DislrilnUion of proceeds of sale .] — 
The proceeds of a sale of land under 
execution when paid over to the 
regristrar of the ct. are distributable 
by him as if thev were money in the 
hands of the siierifT distributable under 
Creditors" Relief Act. An appeal lies 
to a Judge from the registmrs scheme 


of distribution. — C audweli- v. Gkorgk, 
f 19251 2 D. L. R. 229; [19251 I 

W. W. R. 579 : 35 B. C. R. 134.— CAN. 

• 0 . Right to sell — To realise judgment 
of county nourf.}— Queen's Bench Act, 
1895, IT. 804 to 806, do not authorise 
proceedings to bo taken in a summary 
way under them for the purpose of 
realising a rogristered Judgement of a 
county ct. by sole of land, such rules 
being explicable only to Judgments in 
the Q. B.— PRoerroR v. Paiuser (1897), 
11 Man. L. R. 485.— CAN. 

•d. Affidavit of execution of transfer — 
Sworn before unaulhorised person ,] — 
John Abell Engine Sc Machine 
Works Co. v. Scott (1907). 6 W. L. R. 
272 ; 6 Terr. L. R. 302.— CAN. 

sf. Proceedings to confirm sale — flow 
intituled .] — John Abell Engine & 
Machine Works Co. v. Scott (1907), 
6 W. L. R. 272 ; 6 Terr. L. R. 302.— 
CAN. 

PART HI. SECT 2, SUB-SECT. 11. 

1567 i. Order of court — When court wHl 
set aside sale — On eauitahle grounds .] — 
Wood v. Leeming (1827), Tay. 463. — 
CAN. 

1667 il. .] — Campbell 

V. Smith (1863), 10 Or. 206.— CAN. 

34 


1567 iii. Notice of moiwn 

not given to purchaser.] — Held : the ct. 
would not interfere. — M cGillis v, 
McDonald (1839), 2 Out. Dig. 2062.— 

CAN. 

PART HI. SECT, 3, SUB-SECT. 3.— A, 

8g. Proceedings after surrender — Scl 
aside.] — Ward v. Stocking (1825), 
Tay. 216.— CAN. 

PART HI. SECT 3, SUB-SECT. 6.— A. 

a i. By mistake — Second writ 

refused.] — Bbadbury v. Loney (1842), 
6 O. 8, 291.— CAN. 

a ii. Where proof of no intention 

to leave province— Ownership of property 
sufficient to satisfy debt .] — Toole v. 
Hknnkbebry, [1928] 3 D. L. R. 38.— 
CAN. 

sk. Not granted— Debtor having 
interest in land not subject to execution.] 
— lie Gelderto. Hoar, Exp. Geldbrt 
(1899), 34 N. B. R. 612.— CAN. 

PART HI. SECT. 5, SUB-SECT. 8. 

r i. By whom signed db issued — 

By clerk of court <Sf not by judge .] — 
Alijcnaoh V. DesBrisay (1866), N. B, 
Dig. 493.— CAN. 
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1754a. -.] — Semhle : arrears of alimony accrued 

duo come within the scope of It. 8. C., Ord. 43, 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time. — O apbon v . Capron, [1927] P. 
243 ; 96 L. J. P. 161 ; 137 L. T. 568 ; 43 
T. L. R. 067 ; 71 Sol. Jo. 711. 

1758. Add, Annotation : — Retd. Be Nelson, Norris 
V, Nelson, [1928] Oh. 920, n. 

1769. Add. Anyiotation : — Refd. Engelke v, Mus- 
mann, [1928] A. C. 433. 

1847. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

1855. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 


1882a. S. P. Re Bush (1870), L. B. 10 Eq. 442 ; 
39 L. J. Ch. 769. 

1912. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

1944. Add. Citations : — sub nom. Kirlew v. Butts, 
2 B. & Ad. 736, n. ; 109 B. R. 1318. 

Add. Annotations : — Apld. Britten v. Wait 
(1832), 3 B. & Ad. 915. Refd. Newland v. 
Watkin (1832), 2 Moo. & S. 174 ; Cole- 
brooke v. Layton (1833), 1 Nev. & M. K. B. 
374. 

1955. Add. Annotation : — Refd. Re Woods 
(Bristol), Ltd. (1931), 47 T. L. R. 464. 


Part V. — Analogous Proceedings 


2046. In the cross-reference before this case, for 
“Metropolis** read “Mayor’s & City op 
London Court.** 

2059a. Judgment by default — Against dissolved 
foreign corporation.] — An English linn corn- 
inenccd an action in 1930 against the Moscow 
Industrial Bank claiming payment of a large 
sum of money, on the strengtli of an 
aflidavit stating that the Moscow Industrial 
Bank was domiciled in Russia & that there 
W’as no way of eff(*cting pei^onal service on 
it, t»btained leave undei* R. S. (^, Ord. 9, 
r. 2, to serve notice of the writ by posting it 
by regist<*rt*d letter to the bank at Moscow 
M'here its head oftic<^ had b(‘en. No appear- 
ance having been ent(*red, judgment by 
default w^as sigrunl against th<» Moscow 
Industrial Bank ou Nov. 21, 1930. Some 
days later a h*tt(*r was rcicehvd from tlie 
London Jhuhassy of the Soviet Republic, 
stating that n<dice of the writ could not he 
dc'livered, as the Moscow Industrial Bank 
W'<'nt out of existence in 1917. After having 
ol)tain(Ml judgment by default, pltfs. t)htained 
a garnishee ruder nisi against tlu^ Midland 
Bank attaching money all(*ged to be due 


from that ])ank to the Moscow Industrial 
Bank, that r^rder was subsequently made 
absrduR^ On ai)peal by the Midland Bank : 
— Held: (I) on tlie evidence of the Rassian 
decrees as to Itussian corpus., <fc of Russian 
lawyers as to thci (iffect of those decrees, that 
the Moscow Industrial Bank had ceased to 
' <‘xist as a juristic p(*rs(>n in 1930, & therefore 
that th(‘ judgment by default obtained 
against it by pltfs. was a nullity, & conse- 
quently that no garnishee proceedings could 
he frnmded upon it ; Ac (2) in any view the 
garnishee order nisi ought not to have been 
made absolute, inasmuch as sorvicje of notice 
of the writ on tlic Moscow Industrial Bank 
was irregular in that th(* pi'oeedure applicable 
to s(‘rvice in a foieign country, as ]nvscribed 
by R. S. C.. Ord. 11, r. 8, had not been 
followed.--- 1 jAZAHd Bros. A (k). v . Banquk 
Indt'stuiellk dk Moscou ; Lazard Bros. 
A (k). r . Midland Bank, Ltd., [1932] I 
K. B. 617 ; 101 L. J. K. B. 65 ; 146 L. T. 240, 
C. A. ; rtf/d. 19 T. L. R. 91 ; 76 Sol. Jo. 888, H. L. 

2084a. Person out of jurisdiction.] — R. S. C., 
Ord. 45, r. 1, contemplates both a garnishee 
Ac a debt recoverable within the jurisdiction. 


PART V. SECT. 1, SUB-SECT. 2.— A. 

sL Magistrate's order for maintenance 
of deserted vnfe — Afflrmed by conniy 
court.] — field : a Judgment enforceable 
by the attacbment of a debt duo to the 
huKband. — Brown r. Brown, [19271 4 
1). L. B. 314 ; [1927] 3 W, W. R. 172 ; 
38 B. O. U. 473.— CAN. 

sm. Judgment by consent — Not to be 
entered till subsequent date .] — Where a 
consent Judgment provides that it 
shall not he entered until a subsequent 
date the party for whom the judgment 
is given cannot In the meantime truth- 
fully make the affidavit required by 
King’s Bench Act, s. 759, for the 
obtaining of a garnishee order. — 
Hodgkins v. Harris Investors, Ltd., 
11929] 1 D. L. R. 189; [1928] 3 

W. W. R. 640.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— B. 

n i. Making assignmerU in bank- 

ruptcy .] — ^Where after recovering a 
judgment the judgment creditor makes 
an assignment In bkpey., He there has 
boon no re-asslgument of the judgment 
to him, a garnishee summons issued by 
him. on an affidavit which stotes that 
tlie judgment debtor is indebted to him 
in respect of such judgment, is a nullity 
He cannot be ourod by acquiescence, 
particularly In the absence of knowledge 
<m the part of the garnishee. — Lanin 


V. Zawtslak He Dkmosky (Sask.), [1927] 

2 VV. W. 11. 71.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— C. 

2077 ii. .1 — An applica- 
tion to set aside a garnishee summons, 
on the ground that the money attached 
is trust money & does not belong to 
appot.. will not be entert4dned. — 
Thomi*son V. Eraser (Sask.), [192G] 

3 W. W. R. 261.— CAN. 

k. Read now ** 2084a i. Person out 
of jurisdicti4m. ** 

l. Read now *' 2084a ii.” 

m. Read now ” 2084a iii.” 

n. Road now ” 2084a iv.” 

o. Read now ” 2084a v.” 

2084a vi, Debt payable wUhin 

2 )romnce.] — While ordinarily Attach- 
ment of l>cbts Act, R. S. S., 1 930, does 
not apply to persons resident outside 
Saakau^howan, yet it does apply when 
such T>crsou8 submit themselves to the 
jiu'isdiclion of the Saskatchewan cts. 
& arc tcmporarliy w'ithln the province 
& thc! debt garnished is payablcj w llldn 
the province.— M cIlrath Lumrer Co.. 
Ltd. V. Shore He Shore it Drnnibson, 
11931 J 2 W. W. IL 7S5 ; 1 1). L. Ii. 894. 
— CAN, 

2084a vii. Licensed to do busi- 

ness in OaiKuUi.] A pplt., in May, 1 928, 
issued in thc Uriiteil StaU's an insurance 
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Tm»Ih‘,.v to F.. an American subject, bj" 
wbicli it agreed to ludeiauify F. against 
loss [)y reason of btu- li*gal liai)ility to 
pay damages to otliers arising out of 
the owiKTsliip, opei’atiofi or use of her 
automobile within thc lJnite<l States 
or (’anuda. 1‘esp. addneed evidence 
tlini ou Mar. 23, 1929, a])plt. was 
lieeused to t-arry ou t.he business of 
aut.oitu)])lUi & other iusurauce in 
Dntario, showing its head office for 
the provinet', & its assets in Ontario 
(moneys in l>ank) it its assets deposited 
with the l{t‘Ociver-(Jeneral of Canada 
for tlie prot(‘ction of Canadian jadiey 
holders, as showji l)y its annual state- 
ment tiled as recinired l>y law : — Held : 
a pplt. nas a “ person Mithin Ontiirio ” 
(S: wiis “ iiide]»ted to tlu' judgment 
ilebtor,” within r. .590 of the (.tntarlo 
Buies of Ct. — CKNTintv IxNdemmtv Co. 
r. Ko(:KH.-iitFlTXA!ERATj), II9.32)S. (\ IL 
529: 2 D. 1.. H. 582; affg., (19311 3 
1). T-. IL 22.“» ; O. IL 3I2.--CAN. 

BO. Debtor imt of jurisdiction — Writ 
obtained ex parte — Leave to execute .] — 
Jones v. Jones, [1928] V. L. R. 24. — 
AUS. 


sq. Company in liquidation .] — ^When 
a CO. is in liquidation its funds are not 
subject to garnishment. — Ruddetx 
Grain Growers Ass’n., Ltd. v. 
Clkator & Saskatchewan Co-opera- 
tive Elevator Co., Ltd., 11928] 1 
W. W. R. 222.— CAN. 



Cases S084a — 81S4a. English and Empire Digest Supplement, 


A jud^ent debtor had a balance in an 
English bank with foreign branches where 
foreign currency was in use. It was claimed 
that a garnishee order obtained in England 
against the bank should extend to possible 
balances to tlie credit of the judgment debtor 
at its foreign branches : — Held : the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
by a garnishee order. — Kichardbon v. 
Eichardson, [1927] P. 228 ; 96 L. J. P. 
126 ; 137 L. T. 492 ; 48 T. L. E. 631 ; 71 
Sol. Jo. 695. 


20S6a« -.] — ^Fassnidgbj v. ¥um & Son (1892), 

8 T. L. E, 213. 

2107. Add, Annotation : — ^Refd. Be Pinto Leito &; 
Nephews, Ex p, Visoonde Des Olivaes, [1929] 
1 Oh. 221. 

2108. Add, Annotation : — Expld. Be Clark, Clark 
V. Clark, [1926] Oh. 833. 

2121. Add, Annotations : — Consd. Eekstin v, Kom- 
severputj Bureau (Bank for Eussian Trade, 
3^td.) (1932), 48 T. L. E. 678. Refd. Eichard- 
son V. Eichardson, [1927] P, 228. 

2124a. Must be recoverable within Jurisdiction.] — 
Eichardson v, Eichardson, No, 2084a, ante. 


PART V. SECT. 1, SUB-SECT. 8.— A. 

r (p. 621) i. .) — Money paid 

into ot. cannot be attached by gamlah* 
ing the clerk of the ot. — Royal Bank 
OP Canada v. Van Bthien & McKay 
(Alta.), [1927] 1 W. W. R. 268.— CAN. 

r (p. 621) ii. .] — Money paid 

Into ot. as oompensation dne to the 
dependants of a deceased workman 
under Workmen's Compensation Act, 
1925 (o« 84), is not subject to arrest- 
ment. — William Baihd Sc, Oo, v, 
Campbell, [1928] S. C. 314. — SCOT. 

r (p. 621) iii. Mon^ deposited 

with returning officer,] — Held: not 
attachable. — C»eagh v, Sutherland 
& Reads (1896), 3 Terr. L. R. 303. — 
CAN. 

k (p. 622) i. .] — Hime V. 

COULTHARD (1010), 15 W. L. R. 288 ; 
20 Man. L. R. 164.— CAN, 

k (p, 622) 11. For destruction 

of exempt property,] — ^Where a claim for 
damages for the destmction of exempt 
property has been converted into a 
debt, the amount thereof is not exempt 
from garnishment. — Rosa v, Rogers 
& Canadian National Rts. (Sask.), 
[19271 3 W. W, R. 169.— CAN. 

k (p. 622) lil. Interest as,] 

— A claim for interest as damages is 
not one for a debt or liquidated demand 
within Attachment of Debts Act, 
R. S. S., 1930.— Buokolz f». P. W. 
Graham & Sons, Ltd., [1931] 2 
W. W. R. 90; on appeal, [19311 2 
W. W. l\. 737 : 4 D. L. H. 854.— CAN. 

k (p. 622) Iv. Against 

stockbroker,] — ^Mackke v, Solloway 
Mills & Co., Ltd,, [1930] 1 W. W. R. 
563 : 3 D, L. R. 145 ; 42 B. C. R. 438. 
—CAN. 

1 (p. 622 ) i. Conditional annuity, ] 

— Testator bequeathed his estate to 
trustees upon trust (inter alia) to pay 
out of the income to his widow an 
annuity of £200 “ subject to the 
obligation of maintaining Sc educating 
thereout such of my children as shaU 
for the time being bo minors Sc shall 
not be married. On a motion to make 
absolute a chaiglng-order nisi affecting 
to attach the widow's interest in the 
annuity : — Held : the annuity, being 
a debt subject to a condition, could 
not be attached, Sc the motion should 
be dismissed. — Public Trustee v. 
Polson, [1931] N. Z. L. R, 321.— 
N.Z. 

1 (p. 624) !. Deposit paid under 

agreement la purchase,] — Judgment 
debtor by memorandum in writing 
agreed to purchase from anplts. 
(garnishees) land on which a house 
was to be erected. He agreed to pay 
Sc paid to applts. £10(1 deposit Sc 
** balance " purcbase<money when 
house is completed. No price was 
Bpecifled. It was not clear on the 
evidence whether the price had been 
subsequently agreed or not, but, on 
an account being rendered to debtor 
for £1,150. he said he would consider 
the matter, Sc oontiniied to negotiate 
either as to the price or arrangements 
for payment until he was served with 
the garnishee order nisi, when he 
weed to take the laud lor £1.150 
Held : the amount ot the deposit was 
neither a debt owing or accruing from 


the garnishees to judgment debtor, 
the deposit was intended to remain 
with applts. until It was certain that 
negotiations for the contract had failed. 
Sc was not subject to attachment. — 
Maywald V, Riedel, [10273 S. A. S. R. 
345.— AUS. 

m (p. 624). Revad,, [1924] 1 D. L. R. 
1154 ; [1924] 1 W. W. R. 707 ; 18 
Sask. L. R. 158. 

m (p. 624) i. .]— The 

balance of purchase -money owing 
imder an agreement of sale of land, 
though all overdue. Sc assuming that 
the vendor is able & willing to convey 
Sc that the contract contains the usual 
provisions as to transfer, free from 
encumbrances on payment ot the 

E urchase -money, but where no transfer 
as been given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected Sc unconditional 
one. — Reed v, Renton & Pjrttinqbr, 
[1924] 2 W. W. R. 223.— CAN, 

m (p. 624) ii. MooRK 

V. Nyland, McPherson, [19301 1 
W. W. R. 627 ; 3 D. L. R. 203 ; 42 

B. C. R. 444.— CAN. 

m (p. 624) iii. Balance of payment 

to mortgagee under policy taken out by 
mortgagor .] — A hail -insurance policy 
taken out by a mtgor. on a crop 
growing on the mortgaged land pro- 
vided that all loss thereunder should 
be payable to the mtgees., os their 
interests may appear " & that the 
policy was hold as collateral security 
to the mtge. On a loss occurring, 
the amount thereof was paid by the 
Insurance co. to the mtgees., who 
applied part of it in payment of arrears 
then due on the mtge. & entered the 
surplus in their books *' to the credit 
of the mtge. account." On being 
served with a garnlabee order the 
mtgees. paid the amount claimed 
into ct. :—Held : the money in ct. 
should l>o paid to the garnl.shlng 
creditor. — Royal Bank of Canada 
V, KenwarD, [1925] 4 D. L. R. 906 ; 
[1925] 3 W. W. R. 549.— CAN. 

m (p. 624) iv. Purchase-money 

deposUed in escrow.] — The purchase 
price of land deposited In escrow pend- 
ing the showing of proper title & 
delivery of the conveyance ; — Held : 
garnishablo, where there was no sug- 
gestion that there was any defect of 
title, or that there would be any obstacle 
to the execution & delivery of the 
conveyance. — Hankey & Co., IiTd. v. 
Vernon, [1926] 1 D. L. R. 684 ; [1926] 
1 W. W! R. 375 ; 36 B. O. R. 401.— 
CAN. 

r (p. 624) i. Money due on mori- 

flroa^-h^Moneys due on a mtge. of land 
are subject to garnishment, even 
though, as to Alberta, Judicature Act 
requtoei that, unless the ct. otherwise 
order, the land be sold before the 
mtg^. Issues execution. — Royal Bank 
OF Canada v, Lee Sc W. B. Moftatt Sc 
Co. (Alta.), [19291 4 D. L. R. 976 ; 3 
W. W. R. 260.— CAN. 

PART V. SECT. 1, SUB-SECT. 8.— B. 

2113 !. At date of service of 

order — Necessity for— Salary payable at 
end of month in which order served .] — 
Btump V. Batzold Sc Zion UNinuD 
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Cnuui^, 11931] 2 W. W. R. 784 ; 44 
B. C. K. 282.— CAN. 

2116 iii. .1— Where at the 

time of the issuanoo of the gamlshoo 
order the obligation to pay the money 
is dependent upon conditions whion 
may or may not be fulfilled there is no 
debt due or accruing due. An aocrolng 
debt is one which, although not yet 
payable, is yet an existing obligation. — 
vater V. Styles Sc Metropolitan 
Life Insurance Oo., [19301 2 W. W. R. 
241 ; 3 D. L. R. 509 ; 42 B. 0. R. 463. 
—CAN. 

d (p. 626) i. Payment of pur- 

chase-money conditional on clearing off 
encumbrances,] — Where payment of 
purchase-money on a safe of land is 
oonditional on the clearing off of en- 
cumbranoes, it is not gamltoable at a 
time when a transfer showing a clear 
title to the purchaser has not yet been 
registered. — Fa as v, McManus (Alta.), 
[1930] 1 D. L. R. 302 ; 24 Alta. 

L. R. 317 ; [1929] 3 W. W. R. 698.— 
CAN. 

sj. MvM be at time of issue of sum- 
mons.] — Thorbson V, Blaibmobe 
School DiSTuicrr Trustees (Alta.), 
[192733D.L.R.641; [19271 2 W. W.R. 
439.— CAN. 


sk. Claim by dismissed servant .] — 
Where the debt alleged to bo due from 
the garnishee to deft, woe based on an 
oral agreement of service for one year, 
&; deft, had been dismissed by the 
gamJshoe Sc had retained a solr., who 
wrote stating that deft, intended to 
hold the gai^shee to his contract Sc 
threatening legal proceedings, but no 
writ had been issued at the time of 
the servioo of the garnishee summons : 
— Held : there was no debt due or 


accnihig due from the garnishee to 
deft. — M ason v, McLeod Sc Foster, 
1192M 1 V. L. It. 762 : [19251 1 

W. W. II. 165 ; 19 Sask. L. R. 221.— 


CAN. 


PART V. SECT, 1, BUB-SECT. 3.— E. 

2124 fl, .] — Parker v. MoIlwain 

(1896), 17 P. R. 84.— CAN. 


PART V. SECT. 1, SUB-SECT. 8.— F. 

2131 it. .1 — Garnishee 

orders take effect only as against that 
whioh debtor can properly, SC without 
violation of any other rights of any 
one else, grant. — Campbell v. Gem- 
mell (1890), 6 Man. L. K. 355. — CAN. 

t i. Debt due to judgment debtor in 
hands of co-defendant.] — Held: not 
attachable. — Gilohiubt v, Wiley 
(1881), 28 Gp. 425.— can. 

si. Debt due from one $HxrtnersMp to 
debtor of another partnership-^^Dne 
partner common to bath Jbrms .] — 
McCormick v. Park (1859), 9 0. P. 
330.— CAN. 

so. Money lodged by candidate for 
election — Before eledion AeW.]— Monei^ 
lodged by a candidate for election 
under Local Government Act, 1016, 
e. 127, are not, before the election has 
taken place, attachable as a debt duo 
by the roturntog officer to the candi- 
date. — ^Hunt V. Balfour, (1928) 
V. L. R. 488 ; [1928] A. L. R. hs.— 
AUS. 



VoL XXL Execution. Caws 2185—2158. 


2185« Add* AnnotcMon: — Refd. Gottliffe v* Edel- 
ston, [1930] 2 K. B. 378. 

2140. Add, Annotation : — to (1) Consd. Kekstin 
V, Severe Sibirsko GoBudarstvernnoe Akeio- 
nomoe Olschestro Komseverputi So Bank for 
Russian Trade, Ltd. (1932), 48 T. L. R. 422. 

2140a. .] — Judj?ment debtors instructed 

their bank to transfer their account to the 
account of another body which had diplomatic 
privilege So to close their account, So that trans- 
action was then entered in the books of the 
bank, but before any notice of or acquiescence 
in the transfer by the proposed transferees 
the judgment creditor served a gamisliee 
order nisi on the bank attaching the judg- 
ment debtors’ account: — Held: (1) after 
the bank received notice to close So transfer 
the account, So the appropriate book entries 


had been made, but no notice of the transfer 
had been given to the proposed transferees, 
the relation of banker & customer still 
existed ; (2) the judgment debtors had 

power to revoke the direction to close So 
transfer their account at the time when the 
garnishee order was served ; (3) at the time 
the garnishee order was served it operated 
in law as a revocation of the direction to 
transfer the account so long as no notice of 
or acquiescence in the transfer had been 
received by the proposed transferee. — 
Rekstin V. Komseverputj Bureau (Bank 
OP Ritsrtan Trade, Ltd.) (1932), 147 L. T. 
231 ; 48 T. L. R. 678 ; 70 Sol. Jo. 494, O. A. 

2156. Add, Annotation : — As to (1) Refd. Re Pinto 
Leite So Nephews, Em p, Visconde Des Olivaes, 
[1929] 1 Ch. 221. 


PART V. SECT. 1* SUB-SECT. 8.— H. 

o i. Effect of defect ,] — Purntiant 

to tt gamisboo order Issued by a judg- 
ment creditor In a county ot. action 
tho garnishee, liavlug been notified by 
a bank that tho bank held an ossign- 
inont from deft. co. of all book debts 
duo to said co., paid tho amount into 
(it. Tho aaaigninent. had been exeenU^d 
]>y deft. CO. under seal by its president 
tSt Its secretary -treasurer. The presi- 
dent was the ^mlshor. The assign - 
niont stated that it was made “ for 
\ulnablo consideration.” the accom- 
panying affldarvlt by an agent of the 
iMink stated that- tho assignment was 
“ for good or valuable consideration, as 
set forth in said cijnveyunce or a.ssign- 
nunit ” : — Held: although the assign - 
nicnt- wa-s dofootJve bocattso it did not 
<M>inply \Ndth sect. 3 of DJUs of Sale & 
(Jhaitel Mtgc. Act, C.A., 192^1, wdiich 
governed the assignment in (‘luoation, 
in tluit the assignment did not sot out- 
t lje full & true consideratlou for which 
it was given, nevertheless said defect, 
was of no avail to the garni.shor since 
tho right to garnish depends upon the 
debt l)clonging to deft, when the order 
is taken out, & if the debtor has 
jilreatly parted with t-lu' debt under an 
assignment good as between him & his 
assignees the defee.t is immaterial. — 
^[(’IvAY r. Dank or IMontukal, LI 932 J 
1 W. W. i:. 897 ; 3 1). L. H. 22(}. -CAN. 


P i. Assignment of earnings of farm 
impZeTacnf.]— An assignment of 26 
per cent, of the earnings of a farm 
implement In favour of the vendor 
takes priority over a geimishee order 
attaching such earning, even though 
the notice required to be given by the 
vendor was not served until after the 
service of tho garnishee order. — 
Turner v. Watkrix)o Manupacturlno 
Co^ [1926] 2 D. L. R. 706; [1926] 
1 W. W. R. 949; 35 Man. L. R. 472.— 
CAN. 


PART V. SECT. 1. SUB-SECT. 3.— I. 

2142 iv. .] — The word “ debts,” 

as used In Code of ClvU Procedure, 
8. 60, applies only to debts actually 
due ; it cannot include debts, e.g, 
rent, which may become due In the 
future. Rent which has not yet 
become due cannot be attached cither 
as a debt or as an actionable claim. — 
Lachman V, Jarbandhan (1927), 
1. L. R, 60 All. 607.— IND. 


PART V. SECT. 1, SUB-SECT. 3.— J. 

0 (p. 633) I. Amount of exemption 

— Not affected by payments made on 
account ,] — (3ontinkntal Guaranty 
CJ oRpN. OF Canada, Ltd. v. Boro- 
dybkb Sc Oanhokb Coal Co., Ltd. 
(Alta.), [1927] 1 W. W. R. 401.— CAN. 

d (p. 688) 1. Deputy sheriff <t 

Ear p. BowBS (1896), 84 
N. B. R. 76.— CAN. 

d (p. 683) il. Workman — Dura- 

tion of emptoyment,] — Dominion Lum- 


ber & Fuel Co. v. Knapp, [1928] 2 
W. W. R. 257 ; 37 Man. L. R. 353.— 

CAN. 

d (p. 633) ifi. Wages Jct.s, 1.]— 

Pltfs., having an unsatisfied Judgment 
(^rainst deft, attached a sum of money 
said to be due to him, in the hands of 
the W. Co., which paid it into ct. 
Deft, was In the employment of the 
co. ; he was obliged by his contract 
with It to give his whole time & 
attention to its service ; the sum 
attached was remuneration for the 
services he rendered to the co. as its 
manager, being a share of the profits 
agreed to be paid in addition to salary ; 
in his employment he agreed to act 
under tho policies prosenbed by tho 
directors of the co. ; & the sum 
attached was not payable to him in 
any capacity other than that of an 
employee of the oo. : — Held : the sum 
attached was ** wages ” within Wages 
Act, s. 1, & should bo dealt with in 
accordance with s. 7. — Craven v, 
Lalondb, [1929J 4 D. L. R. 674 ; 64 
O. L. K. 135.— (3AN. 

2146 i. Superannuation allowance — 
CivU servant ,] — Money lying to the 
credit of a retired Govt, servant In the 
General Provident Fund is not liable 
to attachment in execution of a decree 
against him. — Secretary op State 
FOR India in Council v, Har Charan 
Das (1929), I. L. R. 61 All. 845.— 
IND. 

e (p. 633) i. .1— On the 

proper construction of Dried Fniifs 
Act, 1924, in acquiring imder that Act 
dried fruits ou behalf of His Majesty 
the Idinlster of A^oulture acts merely 
as the instrument of the Crown. The 
obligation to pay for the fruits is upon 
the Crown & not upon the Minister os 
such, & therefore is not subject to 
attachment by gamlsbee proceedings. 
— Mildura Co-operative Fruit Co., 
Ltd. V, Noyce, He Noyce, Ex p. 
Minister op Aorioulture, [1928] 
V. L. R. 390 ; [1928] Argus L. R. 234. 
— AUS. 

r (p. 634) i. .] — The rule, 

whereby the remuneration of the 
holders of puhlio offloes is exempt from 
arrestment, applies to the wages of an 
ordinary workman in the employment 
of a Govt. Department. — ^Mulvenna 

V, The Admiralty, [1926] S. O. 842. — 
SCOT. 

t (p. 634) i. .1— Under 

School Act, R. S. A., 1922 (o. 51), a 
teacher's ssJary is not a debt aconilng 
due from day to day. — Thorbson v, 
Blairmore School District Trustees 
(AltiU, [19271 3 D. L. R. 641 ; [1927] 2 

W. W, R. 439.— CAN. 

1 (p. 034) 1. Army surgeon ,] — 

The pay of an assistant-surgeon, 
attached to a British regiment serving 
in India, Is not liable to attachment in 
execution of a decree of a civil ot. — 
Browne e. Pearce (1925), I. L. R. 
48 All. 73.— IND. 
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PART V. SECT. 1. SUB-SECT. 4. 
si*. To what courir^ourt of division 
where garnishee resides,] — Re Savord 
V, Desjardins, [1927] 1 D. L. R. 541 ; 
69 O. L. R. 645.-CAN. 

I. Revsd,, 17 Alta. L. R. 109. 

CO. For “ the aflldavit was not 
sufficient ” read ** not insufficient.” 


d (p. 687) i. .]— In an 

affidavit in support of a garnishee 
summons, deponent must swear 
positively to the indebtedness & the 
amount thereof, & if his affirmation 
as to the amount is upon Information 
& belief only his previous posltlvoness 
as to the indebtedness is thereby 
qualified ; & as to a judgment debt tho 
affidavit must show not only the exist- 
ing indebtedness, but also the amount 
for which Judgment was recovered. — 
Frost e. Roohon & Vbbheibt, [1924] 
3 W. W. R. 422.— CAN. 

d (p. 637) il. .1 — An 

affidavit in support of a garnishee 
summons with respect to a Judgment 
debt, need not state the original 
amount of the Judgment, but only the 
amount still due thereon. — Pontius v. 
Smith & Connauohtt, [1925] 3 

D. L. R. 513 ; [1925] 2 W. W. R. 293 ; 
19 Sask. L. R. 497.— CAN. 


d (p. 637) iii. .]— An 

affidavit for a garnishee order is not 
sufficient, unless it states that It is 
founded upon infonnation & belief, 
or that deponent has knowledge ot the 
facto.— Tillicum Athletic Club v. 
Burior. [1925] 3 W. W. R. 368.— CAN. 


d (p. 637) iv. •* .] — Where tho 

affidavit in support of a garnishing 
order states that tho gamlshoo Is a 
certain named bank, it describes tho 
garnishee sufficiently. — Van Was- 
SENABR V, Adams, [1927] 3 D. L. R. 
180; [1927] 2 W. W. R. 287 ; 38 
B C. R. 275.— CAN. 


d (p. 637) V. .1 — An affi- 

davit for garnishing order before Judg- 
ment must state shortly Sc conolsely 
the cause ot action In common & plain 
language. Sc a garnishing order i^ued 
where the affidavit filed Is detective 
In this respect will be set aside. — 
Huhn V. Booach, [19281 3 W. W. R. 
422.— CAN. 


d (p. 637) Vi. .1— Although 

In an affidavit In support of a garnishee 
summons tho fact of deft.'s indebted- 
ness to pltf. must bo sworn to positively 
Sc not ou mere information 8c belief, 
this docs not mean that pltf.'s know- 
ledge thereof must necessarily be 
absolute & complete. — ^Pomprkt v, 
Moris Sc Imperial Bank of Canada, 
[1931] 2 W. W. R. 477 ; 3 D. L. R. 
557 ; 25 Alta. L. R. 481,— CAN. 


d (p. 637) vU. .1— Wilson 

V, Douglas, [19311 2 D. L. R. 413 ; 3 
M. P. R. 84.— CAN. 


d (p. 637) viii. .1 — Curley 

r. SlNSEft, [1931] 3 W. W. B. 703.— 
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2169* Add. Annotations : — Retd. Employers’ 
Liability Assce. Corpn. v. Sedgwick, Collins, 
fl927] A. C. 95 j Richardson v. Richardson, 
[1927] P. 228. 

2170. Add. Annotations : — Folld. Employers’ Lia- 
bility Assce. Corpn. v. Sedgwick, dollins, 
[1927] A. C. 95. Retd. Richardson v. Richard- 
son, [1927] P. 228. 

2170a« .] — Pltfs. had brought an 

action & had signed a judgment against a 
Russian co. in default of appearance. Service 
of the writ had been effected by leaving a 
true copy of ' the writ of summons with one 
C., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 69), s. 274. The 
CO. had been liquidated in Russia but this 
liquidation took no account of debts due to 
tile CO. by English debtors or by the co. to 
English creditors, & an order had since been 
made to wind up the co. in England. The 
English liquidator decided not to attack 
the judgment. C. had endeavoured without 
success to have bis name removed from the 
register : — Held : the judgment creditors 
were entitled to a garnishee order attaching 
money due to the Russian co. from a debtor 
of that co. in this country. — Sedgwick 


Collins & Co. v. Rossia Insurance Co. op 
Petrograd, [1926] 1 K. B. 1 ; 95 L. J. K. B. 
7; 133 L. T. 808 ; 41 T. L. R. 663, C. A.; 
affd. »uh nom. Employers’ Liability As- 
surance Corpn. v. Sedgwick, Collins & Co., 
[1927] A. C. 95 ; sub nom. Sedgwick, Collins 
& Co., Ltd. v. Rossia Insurance Co. of 
Petrograd, 136 L. T. 72, H. L. 

Annoiationa : — Consd. Lazard Brow. & Co. v. Bauque lii- 
dutjtrlelle do Moscou, Lazard Bros. & (^o. v. Midland 
liatik. Ltd. (1981), 101 J.. J. K. B. 05. Retd. The Jupiter 
(No. :i) (1927), 1.87 Ji. T. 338; .Sabatier r. Tradliiff Co., 
11927] 1 Ch. <195 ; First KuBsiau liisce. v. London &. 
i^ancaHhire Jns<*e., I192S3 C5h. 922 ; ]& Viuraliou (Fonda-n), 
Ltd. (1932), 48 T. L, B. 525. . 

2188. Add. Annolatimis : — Consd. Rekstin v. Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. K. 578. Refd. Richard- 
son V. Richardson, [1927] P. 228 ; Douglass 
r. Jiloyds Bank (1929), 34 Com. Cas. 263; 
Lazard Bros. A Co. v. Banque Industrielle do 
Moscou, J^azard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 Jj. J. K. B. 65. 

2210a. Not necessary to make Judgment 

debtor a party.] — Levbne v. Maton (1907), 
51 Sol. Jo. 532. 

2220a. Irregular service of notice of writ.]— 

JjAZard Bros. A Co. v. Banque Indus- 
TRIELLK DE MoS(8JU, JjAZAUD BrOS. A Co. V. 
Midland Bank, I^td., No. 2059a, ante. 


d (p. 637) ix. .1 — Banooe 

Canadiexne Nation ale v. Labine & 
('OUKTEMAN('HK, 11932] 3 W. W. it. 
219.— CAN. 

h (p. 637) i. Tinu’ for atcearino.] 

— Tho fact that the affida'^t In support 
of a garnished summons was sworn 
before the action was begun, although 
on the same day on which the state- 
ment of claim was Isetied, is ground for 
setting the ganiishco summons aside. — 
McFarland v. Seymour, 11925] 4 
D. L. R. 944 ; (19251 3 W. W. R. 666 ; 
rei'sg,. (1925] 4 D. L. U. 325 ; (1925] 
3 W, VV. R. 256.— CAN. 


PART V. SECT. 1. SUB-SECT. 6.— B. 

q i. ,] — Service of a garuisibco 

summons sot aside, tho copy served 
not having been a true copy. — 
LrvEjftOANi’ V. Capital Jobbers, Ltd., 
(19251 3 W. W. R. 719,— CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 
B., (a). 

2206 I. Claim hy third party — DtUy 
of court — nights of third party.] — Held : 
when It Is suggested by tho garnishee 
on the return of an order nisi for the 
attachment of a debt that there is a 
claim by a third person in respect of 
that debt tho iustices should, in accord- 
ance with Justices Act, 1915, s. 131, 
dlrecjt such third person to appear & 
state the nature « particulars of his 
claim ; A where such tiilrd person 
appears, A his claim is disregarded by 
the Justices, be has a right to be beard 
A is entitled to review an order of the 
Justices as a person who feels 
aggrieved within sect. 1 50 of the same 
Act. — H untw. Balfoitr, (1928] V. L. IL 
488; I1928J Argus L. JL 313.— AUS. 


h 1. Affidavit of denial — Cross- 

examination on — What gucHions must 
Ijc answered .] — ^Wilson v. Fleming 
(1900). 19 P. R. 203.— CAN. 

h il. Attachment of Debts Ad .] — 

There Is strong authority for holding 
that a garnishee has not the right to 
have a garnishee summons set aside 
on an application based merely on the 
ground that there Is no debt due from 
tho garnishee to deft., since Attach- 
ment of Debts Act, s. 8, makes pro- 
vision for determining anch an issue. — 
SiMONBON V. Simonson, (19281 3 I), h, 

K. 31; [1928] IW.W.Ii. 803 ; 22 Saak. 

L. R. 481.— CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 

B. (b). 

■p. Onus of proof .] — Adoij‘H v, 
Hilton & Stephens (1907), 7 Terr. 
L. R. 407 ; 6 W. L. R. 119.— CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 

C. (b). 

t 1. Jurisdiction of district court 

judge to set aside .] — RABiNovrroH v. 
Feist, (19271 3 D. L. R. 892 j [19271 
2 W. W, R. 673 ; 21 Sask. L. R. 582.— 

CAN. 


8t. Debt not liable to be garnisheed — 
Indian Act, R. 8’. C., 1906, as. 99, 102.J 
— Armstrong Growers' Ashocn. v. 
Harris, [3924] 1 D. L, II, 1043 ; 1 
W. W. R. 729 ; 33 B. C. R. 285.— CAN. 


8V. Error in form .] — Armstrong 
Growers* Assocn. v. Harris. (1924] 
1 D. L. R. 1043; 1 W. W. R. 729 ; 
33 B. O. K. 285.— CAN. 


8W. ff^ho may apply .] — A *‘ person 
claiming to be interesU d In tho money 
attached,*’ within Attachment of 
Debts Act, U. S. S. 1920 (c. ,59), s. 7, 
is some person, other than pltf., deft, 
or garnishee, who claims some iutcrest 
in the money attached by tho garuishiio 
summons. — Pontius v. Smith & Con- 
NAUGHl’Y, [1925] 3 D. L. Jl. 513; 
(1925] 2 W, W. R. 293 ; 19 Sask. L, IL 
497.— CAJN. 

sy. . J — Boyd & Elgik v. Kersey 

(B. C.), (19271 2 D. L. R. 679; [1927] 1 
W. W. R. 06,5; 38 B.C. R. 342.— CAN. 


PART V. SECT, t, SUB-SECT. 7. 

t i. Against prior assignment — 
Validity of assignment — 7'rial of issue 
to determine — Power to order.]— P aquet 
CX)., Ltd. V. Wiese & Krant (Alta.), 
(39271 1 W. W. R. 685.— CAN. 

t 11. Creditors HeXief AcU H. S. 

B. C., 1924 (c. 59). 1 — Vernon Hard- 
ware Co. V. Reid & Reinuard (B. C.), 
(19271 2 W. W, R. 117.— CAN. 

8Z. Joint <£• several debt — Rights of 
creditor of individual debfor. J— Where 
money is levied under an execution 
with respect to a Joint & several debt 
a creditor to whom one of said debtors 
is individually indebted Is not entitled 
to share in its distribution under 
Creditors* Relief Act, R. S. A., 1922, 
except as to the surplus. If any, which 
remains after the money has been 
applied in satisfaction of said debt. — 
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Donaghue V. Canadian Bank op 
Commerce (Alta.), [1929] 4 D. L. R. 
640 ; 3 W. W. K. 109.— CAN. 

sa. Of garnishing creditors — Amend- 
meni of summons — Power of cowrf.] — 
E., an administrator, had in his hands 
moneys of the estate, a distributive 
share of which M. as one of the next 
of kin was entitled to receive. J., a 
creditor of M., served on K. a garnishee 
summons, in which K. was described 
simply 08 ** K,’* T., another creditor, 
then served a similar summons on K., 
In which K. was described as “ adminis- 
trator of the estate.’* Tho judge 
amended J.'s summons by adding 
” administrator of tho estate ** ; — 
Held : the Judge hod no power to give 
retroactive effect to tho amendment, 
& thus give J. priority of T. on the 
basis of his earlier service. — T urvilias 
V. Malloy, 11929] 3 D. L. R. 25 ; 63 
U. L. R. 612.— CAN. 

»b. Against wage-earners — Effect of 
Creditors* Relief Act, R. 8. A., 1922.]— 
Creditors* Relief Act, R. S. A., 1922, 
8. 6 (14). w'hich gives priority to 
persons who ** at the time of tho 
seizure by the Bheriff,** or within one 
month prior thereto, were employed 
by the execution debtor, does not 
entitle them to priority with respect to 
moneys which the sherlll received by 
virtue of garnishee proceedings. — 
Linton v. Flannigan, (1929J 3 

D. L. R. 911 ; 1 W. W. R. 921 ; 24 
Alta. L. 11. 27 ; revg., [1929] 1 W. W. R. 
495.— CAN. 

8C. PriorUy of equitable assignee — 
Over suhsegaent (jarnishor,]- M. luadi? 
an aiTangcniHMit witli an anotJonwr to 
sell ]»er chattels on JS'ov. 27, 1929. 
Before that^ date she gave to a creditor 
a letler addressed to tlie auetlonocr 
asking him to pay to the creditor a 
si>e<*Itled sum of jnf)uey out of the pro- 
ceeds of tho sale to be helil on Nov. 27. 
By the same iloeuTneiit, M. purported 
to assign to tin', creditor tho specified 
sum out of tho proeoeils of the sale. 
►She gave similar dociunents to other 
<;redltors & all were dollvcrod to tho 
auctioneer l)efore tho day of tho sale ; 
— TlcM : these documents were valid 
equitable assignments ; the snbjeet- 
n latter of the assign rn on ts was assign- 
able In tliat \vay ; be the olalms of the 
assignees were i»aramount to tlie claims 
of ill four Divlsitui Ot, aetiouB, 



Vol. XZI.— Ezeoation. Cases 2S78— 2438a. 


2278. After this case add : — 

See, generally, Infants, Vol. XXVIII., pp* 
234-236. 

2279. Add. Annotcdion : — Refd. C. L. v. 0. F. W., 
[1928] P. 223. 

2280. Add. Annotation : — Refd. 0. L. v, 0. P. W., 
[1028] P. 223. 

2295a. Private company.] — F enton v. East 
(1910), Y. S. C. P. 

2311a. Stock held in trust for debtor —Debtor 
having discretionary trust as to part of fund.] — 

A testator by his directed that certain 
stock should stand in the names of his exors., 
&; the dividends should be j)aid to Ct., during 
his life, Ac on lim death to E., his widow, 
“ she lay it out for the good of his chihlren,” 

6 that when th(^ youngest child should come 
of ag(^ the fund should be sold out Ac divided 
amongst the children. In an action in which 
E., after the de^ath of Ci., was a deft. : — 
Held: an order might be made under 
Judgments Act, 1838 (<;. 110), ss. 11, 15, for 
charging “ so miuJi of the dividends as were 
])ayabh; t(^ K. for her own use Ac benefit.” — 
Kowleh V. CiiUKOiiii.L (1813), 11 M. Ac W. 
57 ; 2 Dowl. N. S. 562 ; 12 L. J. Ex. 230 ; 

7 Jur. 156 ; 152 E. It. 714. 

Jnrmf.^ttinv : Gonsd. South Western Loan A* Diseount Co. 
r. J{o])crtson (1881), 8 Q. fi. J). 17. 

2350. After the word ** Held ** add ** (Ehle, J., 
dies. ) ” 


Annotations : — ^Por the annotations in the 
original volume substitute as follows : — 


Annotaiions: — Dbtd. Beavan v. Oxford (1856), 6 De G. M. 
& G. 507. I prefer the opinion of Ehle, J., to that of the 
other three Judges (Txtoner, L.J.). N.P. Kinderley v . 
Jervis (1856), 22 Beav. 1 : Scott v , Hastings (1858), 
4 K. & J. 633. Consd. NlchoUs o. Hosewame (1859), 
6 C. B. N. 3. 480. N.F. Bonham v. Koane (1861), 1 John, 
Sc H. 685. Dbtd. Pickering v . Ilfracombe Ey. (1868), 
L. E. 3 C. P. 235 ; Robinson v . Nesbitt (1868), L. E. 3 
C. P. 264. The opinion of the majority of the ct. in that 
case is no longer Jaw (Bovill, O.J.). N.P. Gill t>. Oon- 
tiaental Union Gan Co. (1872), L. E. 7 Exch. 332. Dbtd. 
Punchard r. Tomkins (1882), 31 W. R. 286. The case of 
Walts V. Porter is Itself unsound law, but Brle, J.’s 
construction of Judgments Act, 1838 (c. 110), Is now held 
to be the law (Chittt, J.). N.P. lie General Horticultural 
Co., Ex p, Whitehoune (1886), 32 Ch. D. 512 ; Re Lcaveslcy, 
riSOl] 2 Ch. 1 ; Vacuum Oil Co. e. Ellis, [19141 1 K. B. 
693. Refd. Hirsoh v. Coates (1856), 18 C. B. 767 ; Croft 
V. Lumley (1858), 6 H. L. Cas. 672 ; Baker v . Tynte 
(1860), 2 E. & E. 897. Mentd. Whistler i>. Forster (1863), 
14 C. B. N. S. 248. 


2438a. Beneficial owner.] — A cesfui 

que trust or (Equitable mtgee. of shares who is 
entitled to restrain a transfer can apply to 
tlie High CH/. under ('t. of Chancery Act, 
1811 (c. 5), s. 4, At H. S. C., Ord. 46, for an 
order restraining the co. from allowing a 
transfer to be made, & this appeal's to me to 
be his only remedy where he is not himself a 
transferee, Ac as such tmtitlod to be registered 
as a shareholder (Lindley, L.J.). — Soci6t6 
Ct^:n^:rale De Paris v. Tramways Union C'o., 
Ltd. (1884), 14 Q. B. D. 424; 54 L. J. Q. B. 
177; 52 L. T. 912 0. A.; affd. on other 
grounds^ sub nom. Soci1i:t6 (tSn^jrale Dk 
Paris v. Walker (1885), 11 App. Oas. 20, 
IT. T.. 


Mlio sought to garnish the proceeds of 
tl)o sale in the hands of the aiiefionecr 
gurnishoe. — I ^viniiiKJK Hauunvark ('o. 
r. ]SIrssKLM\N. [19311 1 J>. L. K. 857 ; 
Ut; O. L. It. 135. CAN. 

PART V. SECT. 1, SUB-SECT. 8. 

2242 ti. .] — BREraouR v. 

Taylor & Bank of Montreal (B. C.), 
[1927] 3 W. W. R. 166.— CAN. 

2242 iii. AJier notice oj 

nasionmeixi oj reversion.] — Foulds v. 
Chambers (1896), 11 Man. L. R. 300. — 
CAN. 

sd. By judgment debtor — 2'o 

sheriff.] — Held : payment by the Judg- 
raeiit debtor to the shorifl of the amount 
of the oxooution did not entitle him 
to have the garnishoos discharged. — 
Koijsqa V. Genser (Man.) (1912), 22 
W. L. E. 197 ; 6 D. L. Jl. 188.— CAN. 

f i. Distribution — Under 

Creditors Relief Act .] — Ward (Kobpjit) 
& Co., Ltd. v. Wilson (1907), 7 
W. L. E. 37 ; 13 B. C. R. 273.— CAN. 

PART V. SECT. 2. SUB-SECT. 5.— A. 

2289 i. Fund in court^Paid under 
uarnishre proceedings. 1 — Prat v. Hitch* 
COCK, Jonah v . Hitcukjock, [192.:>] 3 
i). L. R. 1142.— can. 

PART V. SECT. 2, SUB-SECT. 6.— A. 

B6. Costs of obtaining orders — 
On winding-up of company — By 
wfum payahle.}^Re Saskatchewan 
Co-operative Elevator Co., Ltd., 
Davidson v. Swanson (S.), [1928] 2 
W. W, E. 256.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— D. 

2393 i. Right of assignor to fund.] — 
Re Davidson & SMmi, Ex p. London 
Guarantee & Accident Co.. [1925] 
3 D. L. n. 433.— CAN. 

PART V. SECT, 3, SUB-SECT. 4. 

« I- Compensation for dependants 

of deceased worktnan.] — Money paid 
Into ct. as oomponsatJon due to the 
dependants of a deceased workman 


I under the Workmen's Compensation 
Act, 1925, is not subject to arrest- 
ment. — William Baird & Co., Ltd. 
V. Campbell, [19281 S. C. 314.— SCOT. 

PART V. SECT. 3, SUB-SECT. 6. 

sf. Order obtained ivUhaut notice of 
prior assignmenl — Notice of assignment 
entered in accountant's office .] — COT- 
TINGHAM V. COTTINQUAM (1886), 11 
O. U. 294.— CAN. 

PART V. SECT. 6. SUB-SECT. 1. 

2448 i. Not exception but equitable 
relief.] — Equitable execution is a means 
of freeing exigible assets from impedi- 
ments in the way of execution & 
reaching them when such impediments 
prevent them from being taken in 
the ordinaiy course ; It will not be 
awarded unless it is reasonably clear 
that bc’netlt will bo dorive<l from the 
8ri)j>oliitmont of a receiver. — S trang 
r. Beal. [1923] 3 D. L. H. lUl ; 52 
O. L. U. 208.— CAN. 

PART V. SECT. 6, SUB-SECT. 2. 

sg. Of master.] — ^Tho master of the 
High Ct. has no jurisdiction to 
make an order appointing a receiver 
l>y way of equitable execution. — 
Baird v. Murphy, [1928] 1. R. 125. — 
IR. 

sh. Effect of County Courts Act. 
R. S. M., 191 3, s. 57.1— Under the above 
sect, county ct. Judges in Manitoba 
have no Jurisdiction to make an order 
for the appointment of a receiver if 
the order is, in effect, an injunction 
against deft, restraining him from 
receiving the moneys therein referred 
to. — MoFarlane. r, Franklin, [1924] 
3 D. L. R. 605 ; 2 W. W. R. 1036; 
34 Man. L. R. 293.— CAN. 

sj. Actitm commenced in one judicial 
district — Appointment of receiver — Ixind 
in another district .] — International 
Harvester Co., I/m. v. Kirk, [1928] 
1 W. W. R. 303 ; 22 Sosk. L. R. 485.— 
CAN. 

sk. Property outside jurisdiction .] — 


The Calcutta High Ct. on its original 
side can, in a proper case, appoint 
a rooeivor of property outside Its 
territorial jurisdiction in execution 
of a money decree. — Prabiathanath 
Malta v. Low & Co. (1929), I. L. R. 
57 Calc. 964.— IND. 

PART V. SECT. 6, SUB-SECT. 3.— 
A. (a). 

2453 V. .] — pltf. who holds 

a judgment on which he is entitled 
to issue a writ of execution against 
goods only, & who seeks the appoint- 
ment of a receiver to take possession 
of the goods, must show (inter alia) 
that ho is entitled to have the goods 
seired, but that it is impossible owing 
to some impediment in law of deft.'s 
interest. — Langstaff v. Squirrell, 
[1924] 2 D.L. R. 930 ; [1924] 1 W.W. R. 
1265 ; 18 Sask. L. R. 250.— CAN. 

2453 vi. .] — The appointment 

of a receiver by way of equitable 
execution will not as a general rule 
bo made, unless there exists some 
special diflSculty or legal impediment 
to obtaining execution in the ordinary 
course by garnishment of the debt 
duo to the execution debtor. — Royal 
Trust Co. v. Kritzwiser, [1924] 3 
D.L. R. 696 ; [1924] 2 W.W.R. 760.— 
CAN. 

2453 vii. .] — Before a receiver 

by way of equitable execution can 
be appointed, there must be a legal 
right in the creditor to be paid out of 
the particular asset, which ho cannot 
reach unless aided bv the ct. ; but 
the creditor cannot by this process 
roach a kind of asset not exigible 
under legal execution. — Eaton v, 
Brant (19^24), 55 O. L. R. 346.— CAN. 

2453 viil. .]— Thomson v. Cusu- 

INQ (1889), 30 O. R. 123.— CAN. 

2453 ix. .] — Nova Scotia Min- 

ing Co. V. Greener (1898), 3l N. S. R. 
(19 R. & G.) 189.— CAN. 

2453 X. .] — A receiver will not 

bo appointed by way of equitable 
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2454. Add* Annotation: — Reid. Ideal Films v* 2502. Add* Annotation: — Reid. Ideal Films e. 

Richards, [1927] 1 K. B. 374. Richards, [1927] 1 K. B. 374. 

2463. Add, Annotation: — Reid. Be Bueb, [1927] 

W. N. 299. 2526. Add, Annotation : — ^Reld. Guatemala (Re- 

2465. Add, Annotation : — Reid. Be Bueb, [1927] publica de) v, Nunez (1926), 96 L. J. K. B. 

W. N. 299. 955. 


Part VI. — Discovery in Aid of Execution. 

2547a. On lorelgn debtor — ^Temporarily within Jurisdiction — ^Form ol order.] — ^Pbacticb Notb, 


iixeeiitiou with respect to propt‘rty 
which is capahJe of l>eiiig rcachocl by 
way of ordinary legal process, uiiloss 
the ct. is satished that thei*o are special 
eii'cumslajices -which would Justly 
entitle applt. to such relief. — M icn- 
NONITE MUTL AU FiRK INBCRANCE CO, 
1’. Heinriohh & HEINlUCHfci, [1932] 1 
W. W. 11, 218.— CAN. 

bI. Whether grantedl<i8 of right .] — 
It is erroneous to assume that because 

E rowrty of a judmont debtor is not 
able to the ordinary prooosses of 
execution, the judgment creditor must 
be able successfully to invoke the 
equitable Jurisdiction of the ot. to 
obtain realisation of the property. — 
Matthbwson V, Strkdiokb, [1924] 
3 D. L. R. 1085 ; 2 W. W. R. 1099.— 
CAN. 

PART V. SECT. 6. SUB-SECT. 3.— 
A. (b), 

■m. Property exempt from seizure — 
Homestead.] — judgment creditor 
cannot have equitable execution with 
respect to property which could not be 
taken imder execution at law if the 
debtor had the legal, instead of only an 
equitable interest therein. Therefore 
equitable execution cannot be obtained 
against a judgment debtor’s equitable 
interest in land which is his homestead, 
where homesteads are made exempt 
from seizure under a writ of execution. 
— Stosbr & McPherson v. Morgan 
(Sask.), 11929] 4 D. L. R. 301 ; 2 
W. W. R. 577.— CAN. 

PART V. SECT. 6, SUB-SECT. 8.— C. 

ni. Legal estate in remainder,] — A 
vested interest in land subject to 
another person’s life estate docs not 
constitute a su^Ocient present interest 
in land to justify the appointment of 
a receiver T^th a view to realisation. — 
Matthbwbon V. Stbbdiokk, (19241 3 
D. L. R. 1085; 2 W. W. R. 1099.— 
CAN. 

ql. .] — Barnes v. Sharpe, 

[1924] 2 D. L. R. 1119 ; 2 W. W R. 
462.— CAN. 

PART VI. 

h 1 . .] — Where an order 

under Rule 478 (1) for the examination 
of a judgment debtor orders his attend- 


[1928] W. N. 209. 


ance for examination. It is not necessary 
to serve him -with a suhpeena under 
Rule 480 ; the service oi the order 
& appointment on him with payment 
of conduct money is sufficient. But 
if such order provides only that ho be 
orally examined 8c, does not order him 
to attend for examination or to produce 
his books or documents, it Is then 
necessary to serve a subpoena to compel 
his attendance or to produce such 
books & documents as may be reqiilrod. 
— Great West Life Assoe. Co. v, 
Wright, [1928] 4 D. L.R. 144 ; [1928] 2 
W. W. R. 94 ; 22 Sask. L. R. 409.— CAN. 

■ i. Mortgagor — Although 

execution stayed .] — Franco -Belgium 
Investment Co. t>. McNamara (Alta.), 
[19181 2 W. W. R. 929.— CAN. 

a i. «1 — Order made for 

examination, where it was disclosed 
that judgment debtor had puiThased 
& put in his wife’s name certain land 
& had paid out money on account of 
the purchase price & for interest & 
taxes. — Beau Monde Ladies* Tailor- 
ing Co. V. Garrett, [1925] 3 D. L. R. 
957 ; 67 O. L. R. 256.— CAN. 

a ii. Mother-in-law of judgment 

debtor.] — Order mad© for examination, 
where it was disclosed that judgment 
debtor had made payments to his 
mother-in-law of sums which it was 
alleged she had lent him. — Beau 
Monde Ladies’ Tailoring Co. v. 
Garrett, [1925J 3 D. L. R. 957 ; 57 
O. L. R. 256.— CAN. 

b i. Transferee of land in another 

Province.] — Crucible Steel Co. r. 
Ffolkes (1912), 21 O. W. R. 302 ; 
3 0. W. N. 750 ; 1 D. L. R. 381.— CAN. 

2552 I. Nature of examination .] — 
The questions should be limited to the 
scope of the order for examination. — 
Flanagan v. England, [1926] 3 
D, L, R. 360 ; [1926J 2 W. W. R. 428 ; 
20 Sask. L. R. 579.— CAN. 

2552 ii. Judgment on contract 

readjusting earlier contracts.] — On 
examination for discovery in aid of 
execution on a judgment recovered 
on a contract, debtor may be required 
to answer questions relating to his 
property 8c ids dealings with it prior 
to the date of the contract sued on, 
where It is shown, even by evidence 
adduced on an application to a judge 
to compel debtor to answer the 


questions, that the contract had 
replaced earlier contracts between the 
same parties &; was merely a readjust- 
ment of a liability incurred prior to 
its date. — Standard Trust Co. v, 
Walter, [1920] 1 D. L. R. 86 ; [1926] 
1 W. W. R. 16 ; 22 Alta. L. R. 176.— 
CAN. 

■t. Befusal to attend,] — K. B. 
Rules (Sask.), Ord. 33, contains no 
provision for compelling the attend- 
ance of a person ordered to attend for 
examination other than that contained 
in r. 480. — Saskatoon Hardware 
Co. V. McManus, [19241 3 D. L. R. 
344 ; 2 W. W. R. 809.— CAN. 

sz. Non-attendance on previous 

day waived.] — ^Where non-attendance 
on the day fixed by an order for deft.’s 
attendance for examination as a judg- 
ment debtor is waived by pltf., deft, 
cannot be committed for failure to 
attend upon a subsequent day, the 
effect of the order being spent, — 
Hyatt v. Owens, [1927] 3 D, L. R. 
663 ; 60 O. L. R. 489.— CAN. 

■a. Scope of examination — Evidence 
admissible as proof of atdlUy to pay .] — 
On an application \mder King’s Bench 
Act, 8. 51 (a), the ot. has no jimsdJction 
to adjudicate upon the question of a 
fraudulent conveyance, yet the cir- 
cumstances under which the debtor 
has transferred Ids property may be 
considered for the purpose of assisting 
the ot. In concluding whether the 
debtor’s failure to pay his debts was 
due to inability or unudlJingness to pay. 
—Bell v. Long, [1928] 3 W. W. R, 
208.— CAN. 

8b. What must be shoum.] — Under 
Alberta, rule 634, it is not necessary 
for a judgment creditor applying to 
the clerk of the ct. for an appomtment 
for the examination of the judgment 
debtor to show that the judgment is 
still unsatisfied or that an execution 
has been returned by the sheriff nuUa 
bona ; nor is he required to obtain a 
judge’s order for the appointment. — 
Conway’s, Ltd. v, Ryan, [1929] 3 
D. L. R. 292 : 2 W. W. R. 80 ; 24 
Alta. L. R. 124.— CAN. 

sd. Disobedience to order — Contempt 
of court,]— Standard Bank of Canada 
So Canadian Bank of Commerce v. 
Raby (AJta.), [1929] 3 W. W. R. 746. 
— CAN. 
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EVIDENCE. 


Part I. — General Principles. 


8lA. Interview — Dictaphone record.] — The dicta- 
phone record of an interview may be accepted 
in evidence. — ^B u3Cton v. Gumming (1927), 71 
Sol. Jo. 232. 

87. Add. Annotation : — Held. Jones v. Great 
Western By. Co. (1930), 47 T. L. B. 39. 

55. Add. Annotations : — Consd. Winnipeg Elec- 
tric Co. V. Geel (1932), 48 T. L. B. 657. Refd. 
Jones V. Great Western By. Co. (1930), 47 
T. L. B. .39; Place v. Searlc (1032), 48 
T. L. B. 320. 

55a. .] — ^At the close of pltf.’s case, deft. 

applied for a nonstiit, on the ground that 
there was no evidence given of such negligence 
as to render deft, liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. : — Held : (1) when at the close of pltf.’s 
case there was no evidence upon which the 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before evidence is 
left to the jury there is a preliminary question 
for the judge, not whether there is literally 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the onm of proof is 
imposed. — Giblin v. McMullen (1869), 
L. B. 2 P. C.'317 ; 6 Moo. P. C. C. N. S. 434 ; 
38 L. J. P. C. 26 ; 21 L. T. 214 ; 17 W, B. 
446 ; 16 B. B. 678, P. C. 

55b. .] — Where pltf. has closed his evidence, & 

the judge who tries the case is of opinion that 
there is no case ix) go to the jury, he ought 
to direct accordingly. — D aniel v. Metro- 
politan By. Co. (1871), L. B. 5 H. L. 45 ; 
40 L. J. C. P. 121 ; 24 L. T. 816 ; 36 J. P. 
708 ; 20 W. B. 37, H. L. 

Annotation Refd. WUllams i?. G. W. Ry. (1874), L. R. 

9 Ezeb. 157. 

55c. Power of Judge to change ruling.] — In 

an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 
having heard the whole case, disagreed : — 
Held : the judge was entitled to enter judg- 
ment for deft. — P eters v. Perry &> Co. 
(1894), 10 T. L. B. 360. 

Annotation .•‘--ConMlL Skeate v. Slaters, [1914] 2 K. B. 429. 


55d, .] — Shears v. Mendeloff (1914), 

30 T. L. B. 342. 

55©, — In an action tried with a jury 

the judge was asked at the conclusion of pltf.’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence, 
l^e j ury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground & also upon 
the ground that upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. ; — Held : 
(1) a judge at the trial had power to enter 
judgment foi deft, if upon the case as a whole 
thu evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft., if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 
of action against deft. — Skeate v. Slaters, 
Ltd., [1914] 2 K. B. 429 ; 83 L. J. K. B. 676 ; 
110 L. T. 604 ; 30 T. L. B. 290, C. A. 

Annotations: — As to (1) Conid. Winterbotham, Gurney v. 

Slbthorp & Cox, [1918] 1 K. B. C25. Refd. Everett v. 

Griffiths, [1921] 1 A. 0. 631. As to (2) Reid. Cooke v. 

Wilson (1916), 86 L. J. K. B. 888. OsnerdUy, Reid. 

Gascoigne v, (Gascoigne (1917), 87 L. J. K. B. 333 ; Crukcr 

V. C’roker (1932), 48 T. L. K. 597. 

57. Add. Annotation : — Refd. Jones v. Great 
Western By. Co. (1930), 47 T. L. B. 39. 

68. Add. Annotation : — ^Refd, Jones v. Great 
Western By. Co. (1930), 47 T. L. B. 39. 

69a. .] — Giblin v. McMullen, No. 55a, 

ante. 

101. Add. Annotation: — Folld. Isaacs v. Cook, 
[1926] 2 K. B. 391. 

116. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

117. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 96 
L. J. P. 146. 


PART I. SECT. 1. 

1 1. Civil dt criminal trials dis- 
tinguished ,] — Where the guostlon to 
be determined in a civil action Is 
whether or not a criminal oflence has 
been committed, but this question 
does not arise directly upon the 
pleadings, the ot., in deciding whether 
or not an offence has been committed, 
should apply the ordinary civil rule 
as to the sufficiency of proof, & not 
the rule which prevails In a ot. of 
criminal iurisdiotion that the ct. must 
he satisfied beyond reasonable doubt 
that the crime alleged has been com- 
mitted.— Motohall V, Massoud, 
[1926] V, h. R. 273 ; (19261 Argus 
li. R. 271.— AUS. 


PART I. SECT. 8, SUB-SKCT. 1. 

6 iv. .] — Consolidated Wafer 

Co., Ltd, V, International Cone Co., 
Ltd.. [1926] 4 D. L. R. 74 : 69 O. h. R. 
206.— CAN. 

PART 1. SECT. 4. SUB-SECT. 2. 

56 iz. .1 — Robinson v. Assini- 

BoiA Town, [1927] 3 D. L. R. 614; 
[19271 2 W. W. R. 499 ; 21 Sask. L. R. 
668.— CAN. 

n i. .] — Dob d. Petit v. Rbnard 

(1860), C U. C. R. 601.— CAN. 

n il. .] — ^Montrbal Trust Co, v. 

Canadian Paoifio Ky. Co., [1927] 4 
D. L. R. 373 ; 61 0. h. R. 137.— CAN. 

PART 1. SECT, e, SUB-SECT. 1.— A. 
119 zzv. Pajment.] — Brond- 

1 


BON V. Northoraves (Sosk.), [19251 
3 W. W. R. 466.— CAN. 

119 xzvi. Loan not repaid .) — 

To establish a claim for money lent 
pltf. must allege & prove non-payment. 
On the hearing of a complaint in a ct. 
of petty sessions for money lent, evi- 
dence was given by deft, that he had 
repaid the money, &, by the com- 
plainant denying the repayment. The 
iustices, being unable to decide whether 
or not repayment of the loan had been 
made, dismisaed the complaint ; — 
Held : as the complaiuaut hud not 
established his case, the Justices were 
right in dismissing the complaint. — 
Nelson v. Campbell, [1928 j v. L. R. 
364 ; [19281 Argus L. R. 221.— AUS. 
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156. Add, Annotalions : — Distd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 
Hefd. Cosmopolitan Shipping Co. (Inc.) v, 
Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 296 ; McGowan v, Stott (1923), 99 
L. J. K. B. 357, n. 


220a. One counsel on each side to he heard.] — 

Only one counsel on each side is to bo heard 
on the claim of right to begin, & the counsel 
for deft, has the right to reply. — ^Rawlins v , 
Desbokough (1837), 2 Mood. & R. 70, 


Part li. — Admissibility of Evidence. 


301a. Effect of letter written by plaintiff’s solicitor.] 

— A letter written by pltf.’s attorney, 
demanding payment of an inclosed bill, docs 
not confine pltf. from going into evidence of 
other matters not included in the bill so 
inclosed. — Short v , Edwards (1795), 1 Esp. 
873; 170 E. R. 390, N. P. 

306. The names id the parties should he reversed 
in each et. 

311a. Murder of employer -Books with false 

entries on which commission payable to 
employee found by body.] Applt. wfis in- 
dicted for the murder of his employer, whose 
dead body was found in the latter’s locked 
garage. Evidence was given {inter alia) 
tliat- on the seat of a car in the garage at the 
time of the discovery of the body there W'ere 
found books which had contained entries or 
impressions of fictitious orders showing tliat 
applt. had been paid commission thereon. 
These entries or impressions had apparently 
been made by applt. ’s employer, the 
leaves had been tom out. Evidence w^as also 
given that in the gai’age there was found a 
letter written to applt. by his employer & 
making an appointment. This lett(‘r was 
found open & crumpled, but it was not 
proved that it had niached applt. The 
theory of the prosecution was that, the 
fictitious character of the orders having been 
discovered by the employer, an altercation 
had arisen & the applt. had murdered him. 
Applt. was convicted : — Held : evidence 
above described was admissible as part of the 
circum.stances of the case, the conviction 
mu.st be allimied. — R. v, Podmore (1930), 


46 T. L. R. 365; 22 Or. App. Rep. 36, 
C. C. A. 

I. Charge by deposit of title-deeds — ^Memo- 
randum relating to charge.] — In an action in 
which pltfs., exors. of M., claimed that they 
were entitled as part of their share in tlie 
estate of T., the father of M., to a charge for 
i*300 on a fann called “ W.,” they sought to 
prove in support of their claim a certain 
memorandum which was signed by H. the 
exor. trustee of the will of Sc with whom 
the title deeds of “ W.” liad been deposited 
to secure the sum of £300 with interest, Sc 
was also signed by M. Sc her sister E., which 
memorandum related the facts upon which 
pltfs. relied to prove their claim & in which 
memorandum M. accepted the £300 charge 
as partial satisfaction of her shaie in the 
estate of T. : — Held : the memorandum was 
admissible in evidence because (1) it ought 
to })e treated as part of the res gestee, as it 
was sufficiently contemporaneous with the 
allocation of the charge ; it might bo de- 
scribed as an incident of the event under 
consideration ; Sc (2) the statement in the 
memorandum whereby M. accepted the £300 
in partial satisfaetJon of her share was a 
declaration against her proprietary interest 
Sc therefore wfis exccpttMl from the rule against 
hearsay evidence. — Homes v . Newman, 
[1931j'2 Oh. 112 ; 100 L. J. Oh. 281 ; 145 
L. T. 110. 

For Letters from agent — Forming part of 

contract ” substitute “ Letters from 

agent — Forming part of contract.” 


PART I. SECT. 7. SUB-SECT. 1. 

q i, .] - Where practically 

all the corrcHpondence between the 
purtica save one letter, JhkI been 
laced in evidence : the way 

ad l)oea opened, & the entire corre- 
Bpondenco was properly admiseiblc. — 
Kaoles V, Canadian Bank of Com- 
(1920), 47 N. B. R, 480.— CAN. 

266 ii. .1 — Whore there was no 

ua/aimo88 to accused in admittlner as 
evidence only a portion of a statement ; 
— Held : the Jud^o w'os not bound to 
admit the whole statement, — R. v. 
SCHWAKZ, S. A. S. R. 347.— AUS. 

PART I. SECT 8. 

sf. Evidtmcc tendered after hairing 
& before etUry of formal jvd(fmenl .\ — 
While after a trial has been clost'd & 
oral judtpnent rendered the trial judK<‘ 
has jurisdiction to jrrant (dther pai-ty 
Jtia\e to adduce further evidence before 
ilie entry of formal jud^neuf, yet ibis 
l(‘uve should never be given unless it 
seems imperalivt; in the interests of 
justiee Ihut the ease should l>e re- 
opened. —Salks r. Caloauv Stock 
ExciiANi^K, 11931) 3 W. W. R. 392. - 
CAN. 

PART II. SECT. 1. 

h (p. 54) i. Evidence of absence 


of previous accident.] — In an action for 
damages for injuries resulting from a 
fall HUfitained by the female pltf. when 
entering deft. *8 hotel on a visit to one 
of the sample rooms, evidence of the 
hotel manager that during the ten 
years ho had been manager he had never 
h(;ard of any oocident at or complaint 
of the entrance in question w^as held 
admissible. — W ay v. Lkland Hotel 
C o., Ltd.. tl9281 2 D. L. R. 235 ; 11927] 
3 W. W. R. 224. —CAN. 

8g. In action for breach of contract — 
Correspondence irrelevant to issue — 
Affecting conduct of parties before db 
at trial.] — Buukaud & Co., Ltd. r. 
Waiilen (1928), 28 S. R. N. S. W. 607 ; 
45 N. S. W. W. N. 201.— AUS. 

sj. By consent — Evidence otherwise 
inadmissible .] — Evidence not other- 
wise admissible, or which would have 
been liable to rejection if any objection 
wore taken to it, may bo perfectly 
good evidence tf admitted ^ the 
consent of the p.arties, — R adiia Kishan 
V. Kkdau Nath (1924), I. L. R. 40 All. 
815.— IND. 

PART II. SECT. 3, SUB-SECT. 2.— A. 

306 i. Oircumstancec of case .] — 

A promissory note was discounted 
with private funds advanced by a 
bank manager as agent for the lender. 


In an action against the original maker 
&; another party, who slgueu the note 
as a maker, at the request of the 
manager, befoj-o its maturity, but 
several months after it was discounted, 
& while it was in the bank for collec- 
tion : — Held : evidence of the con- 
versation between the manager & such 
party at the time the latter signed was 
admissible on his dofonco of want of 
eousideration as part of the res gesife , — 
RooEita V. Weiii (Alta.), fl927] 4 
D. L. R. 445 ; [19271 3 W. W. R. 177.— 
CAN. 

0 i. Telephone conversation — 

Proof of authority of agent.] — Held : a 
telephone conversation was admissible, 
where evidence existed from which 
it could bo inferred that the telephone 
conversatiou took place with a person 
authorised to engage in such a con- 
versation. — lie Dreyfus (Louis) & 
SouiTi Ausitialian Millino & Trad- 
ing Co.. [19231 S. A. S. R. 75.— AUS. 

PART II. SECT. 3, SUB-SECT. 2.— 

D. (a). 

1 i. Statement made by driver.] — 

An explanation made by the driver 
of a vehicle as to the circumstances In 
which injury has been caused by that 
vehicle to another party Is admJBSible 
in evidence in an action arising out 
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In the cross-reference following this case, for 

After contract complete substitute 

After contract complete/’ 

343. Add, Annotcdion : — Refd. Manchester Corpn. 

* V, Farnworth (1029), 40 T. L. B. 85. 

370. Add. Annotation : — Refd. Short t;. Poole 
Oorpn. (1926). 42 T. L. R. 107. 

396. Add, Annotation : — Apld. Thompson v, 
London, Midland & Scottish Ry. (1929), 98 
L. J. K. B. 616. 

397. Add, Annotation : — -4s to (1) Refd. Koskas v. 
Standard Marine Insce. (1926), 42 T. L. R. 
092. 

417. Add, Citation .-—132 L. T. 229. 

421a. .]~-Smith v, Wh^kins (1833), 6 0. & P. 

180 ; 172 E. R. 1198, N. P. 

426. Add, Annotation : — ^Refd. Port of London 
Authority v, Canvey Island Comi*a. (1931), 
101 L. J, Ch. 03. 

536a. Admissions ** without prejudice.**] — ^At the 

trial of ;an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pltfs. as to admissions 
alleged to have been made by a representative 
of defts. Lefts, contended that the alleged 
admissions had been made at interviews 
which, althougli they had not been expressed 
to be without i^rejudice,” were such that 
they would be regarded iis having been 
made “ without prejudice,” that the 
examination was inadmissible : — Held : the 
examination was iimdmissible. — SroTT Paper 
Co. V, Drayton Paper Works, Ltd. (1927), 
44 R. P. C. 151 ; on appeal, 44 R. P. 0. 529, 
C, A. 

637. Add, Annotation Consd. Falcon v. Famous ! 
Players Film Co. (1925), 42 T. L. R. 91. 

544. Add, Annotation : — Consd. Falcon v, Famotis 
Players Pilni Co. (1925), 42 T. L. R. 91. 

580a. Admission by author — As to copyright.] — 
Falcon v. Famous Pjj^yers Film Co., Ltd., 
No. 624a, post. 


696. Add, Annotation : — Refd. Warren v. Warren, 
[1925] P. 107. 

624a. Agent of predecessor in title — Licensee of 
copyright,] — (1) By an agreement in writing 
dated June .30, 1898, one G., the author & 
sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain Ireland. 
On Sept. 22, 1898, G.’e agent wrote to pltf. 
^ting that the play had been first performed 
in Great Britain on a certain date at a 
certain place : — Held : a copy of the letter 
of Sept. 22, 1898, the ori^nal having been 
lost, was admissible as evidence in a copy- 
right action between pltf, & third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) being written by G.*s agent, 
it constituted an admission by G., a person 
who, although not named du the record, had 
a substantLil interest in, the result ; & (6) it 
constituted an admission by defts.* prede- 
cessors in title. 

(2) An entry in tbo register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from relying on it as 
primd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the cb. as corroboration 
of other evidence of title. — Falcon v. Famous 
Players Fiuvi Co., Ltd., [1926] 1 K. B. 393 ; 
95 I.. J. K. B. 148 ; 134 L. T. 246 ; 42 T. L. R. 
91 ; affd,, [1926] 2 K. B. 474; 96 L, J. K. B. 
88; 135 L. T. 650; 42 T. L. R. CG6; 70 Sol. 
Jo. 756, C. A. 

653, Add, Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 


of the injury if mado at, or very near, 
ilic lime of tbe Injury. — H itciiins 
r. IJftrFOLOSl Co-OPKRATIVE SUGAR 
Planters Assorx. (1^20), 50 N. L. IL 
117.- S. AF. 

PART n. SECT. 3, SUB-SECT. 2.— 
D. (b). 

Bn. Report hy aor.nt fo principal .] — 
Held : a tolegrram &. a letter dispatched 
shortly after a «iilo of goods hy (ho 
KoUor’s agent to his empToyei-s record- 
ing his version of the transaction may 
competently ho referred to for the 
purpose of tc^stinir his credibility. — 
Gibson v. National Cash IIegistkr 
C o., (19253 S. C. 500.--SCOT. 


evidence of the general reputation for 
unchastity of pltf. is admissible, hut 
evidence of specific acts of impropriety 
is not. — G ross v. Urodreciit (1897), 
24 A. n. 087.— CAN. 

n i. .1 — Edwards v. Oitawa 

River Navigation Co. (1870), 39 
U. C. K. 204.— CAN. 

60 . Sparks from enoine causiny fire — 
Pretriovs fires caused hy eriffine.] — field : 
ndmisBible. — C anada Central Hy. 
CJo. V, McLaren (1883), 8 A, K. 564. — 
CAN. 

PART 11. SECT. 4, SUB-SECT. 1.— A 

466 lx. .] — I VEYV. S:\nTH (1929)* 

40 B. C. B, 475.--CAN. 


^vife for a declaration that at the time 
of her death the wife hold certain land 
in tnist for liersolf &: A. as tenants in 
common, evidence of a statement by 
the vife that she had executed a declar- 
ation of trust to that effect, but had 
done so under duress, was rejected, — 
Robinson r. Trus'tees Executors & 
Agency Co., Ltd., [1931] V. L. P. 369. 
— AUS. 

PART II. SECT. 4, SUB-SECT. 2.— 
G. (m) i. 

a i. Admission at inquest 

at which employer not represented ,] — 
Muir v. Sarnia Bridge (3o., [1931 1 1 
D. L. H. 712 ; CG O. L. R. 305.— CAN. 


PART II. SECT. 3, SUB-SECT. 6.— C. 

r i. Of defendant.] —In an action 

under Customs Act to recover unpaid 
customs duties & penalties : — Held : 
evidence of a conversation between 
deft. & a customs official subsequent 
to the transactions in issue was 
admissible, since it tended to show that 
deft., was again proposing to defraud 
the customs in praotioally tbo same 
manner in whioh ho was alleged to 
have done so in the case at bar, — R. 
e. Zizu Natanbon (No. 1), [19271 3 
I). L. R. 691 ; (1927 1 2 W. W. R. 139 ; 
48 Can. Crlm, Ohs. 194 ; 21 Sask. L. R. 
018.— CAN. 


PART II. SECT. 8, SUB-SECT. 8.— A. 

h i, Indecent assauU ,] — In an 

action for damages for indecent assault 


PART II. SECT. 4, SUB-SECT. 1.— C. 

n i. .] — Deveber V. Roor (1 870). 

16 N. B. R. (3 Pug.) 295.— CAN. 

PART II. SECT. 4, SUB-SECT. 2.— A. 

485 if. .] — Admissions in civil 

oases should bo considered, made use 
of, & interpreted in tho same way as 
confessions in cdroinal coses. — Rogers 
r. Weir (Alta.), [1927] 4 D. L. R. 445 ; 
[19271 3 W. W. R. 177.— CAN. 

496 il. .) — Large v, Perkins 

(1823), Tay. 62.— CAN. 

PART II. SECT. 4. SUB-SECT. 2.— 
Q. (0) 11. 

678 i. Admission, hy cestui yue trust — 
As against, tnistee .] — On a suit by thp 
ex nr. of A. against tho exor. of A.*s 


PART II. SECT. 6, SUB-SECT. 1. 

€84 i. As corrohoraiive evidence .] — 
Stauunents made by deceased after tho 
execution of her will are admissible 
tr) corroborate a witm^ss who has 
deposed to tho execution with all tho 
prescribed formalities. — Hoit'TTH r 
McFaulane, [19251 2 D. L. R. 395 ; 
.56 O. L. R. 375.— CAN. 

6p. Must he statement of fact .] — 
Evidence of a statement made by 
deceased who died as tho result of a 
blow, struck by accused, that he hoped 
accused would not got into any trouble 
with the police over it as it was not 
his fault: — Held: inadmissible, as tho 
words only amounted to an expression 
of hope & opinion. — R. v. Schwarz, 
[19231 S. A. S. R. 347.— AUS. 

sq. Declaration as to religion .] — 
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726. Add, Annotaiion: — Generally ^ Refd. B. v. 

Moscovitch (1927), 138 L. T. 183. 

745. Add^ Annotations : — ^FoUd. Bepublica de Gua- 
temala V, Nunez (1926), 136 L. T. 436. 
Consd. Homes v, Newman, [1931] 2 Ch. 112. 
775. Add, Annotation : — Refd. Bepublica de Gua- 
temala V, Nunez (1926), 135 L. T. 436. 

811a. Memorandum accepting charge In partial 
satisfaction of share in estate.] — Homes v, 
Newman, No. 311b. 

816. Add, Annotation: — ^Refd. Jones v. Cory 
(1926), 20 B. W. C. 0. 261. 

871. Add, Annotation: — Refd. Jone^ v, Cory 
(1926), 20 B. W. C. C. 261. 

968. Add. Annotation : — Generally^ Refd. B. v, 
Copestake, Ex p, Wilkinson (1926), 90 J. P. 
191. 

969. Add. Annotation : — Refd. B. v, Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 


1004. Add, Annotatum: — ^Refd. Stoney v, East- 
bourne B. C. & Devonshire (1926), 96 
L. J. Ch. 312. 

1024. Add. Annotations : — Consd. Stoney v. East- 
bourne B. C. Sc Devonshire (1926), 96 L. J. Ch. 
312; Hue v. Whiteley, [1929] 1 Ch. 440. 
Refd. Trafford v. Trafford (1929), 46 T. L. B. 
602 ; A.-G. v. Mallock (1931), 48 T. L. B. 
107. 

1026. Add. Annotation : — Refd. Stoney v. East- 
bourne B. C. Sc Devonshire (1926), 95 L. J. 
K. B. 312. 

1040. Add, Annotation : — Consd. Tolley v. Fry 
J. S. Sc Sons (1929), 46 T. L. B. 108. 

1067. Add, Annotation : — FoUd. Palin v. Pouting, 
[1930] P. 185. 

1060. Add, Annotation : — Folld. Palin v. Pouting, 
[1930] P. 186. 

1060a. ~.] — Paein V, Pontinq, No. 6571a, post. 


Part III.— Modes of Proof and Weight of Evidence 


1088. Add. Annotaiion : — As to (!) Refd. Muscroft 
V. Stewarts Sc Lloyds (1928), 140 L. T. 64. 

1200a. .] — All statutes which concern 

the King are general laws, of which the judges 
"will take notice without pleading. — Orom- 
well’s (Loud) Case (1578), 4 Co. Bep. 12, b ; 
76 E. B. 877. 

1260. Add, Annotation: — Refd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B, 634. 

1264a. .] — It is the settled practice of 

the ct. to take judicial notice of the status 
of any foreign Govt., Sc for that purpose, 
in any case of uncertainty, to seek information 


from a Secretary of State, Sc the information 
BO received is conclusive. — Duff Develop- 
ment Co. V, Kblantan Government, [1924] 
A. C. 797 ; 93 L. J. Ch. 343 ; 131 L. T. 676 ; 
49 T. L. B. 666 ; 68 Sol. Jo. 659, H. L. 
AvnnhUiens : — Apld. Engolke r. Musmann, [1928) A. C. 433. 
Eefd. North Chartorland Exploration Co. (1910), Ltd. v. 
R., 11931 J 1 Ch. 169. 

1267. Add, Annotations: — As to (1) Consd. The 
.Jupiter (No. 3) (1927), 137 L. T. 333. As to 
(2) Consd. Lfizard Bros. & Co. v, Banquo 
Tnclustrielle de Moscou, liazard Bros. & (V>. 

Midland Bank, Ltd. (1031 ), ]01 L. J. K. B. 
65, 


Where the religion of a deceased person 
is a fact in issue, his own solemn 
declaration about his religion, made in 
a formal document, e.g., in his will, la 
admissible in evidence & is entitled to 
great weight. Such declaration would 
bo admissible under Evidence Act, 
88. 11 (2). 14, & 21 (2).— Leono Honk 
Wajno V. Leon An Foon (1929), 
I. L. R. 7 Ran. 720.— IND. 

8t. Declaraiieni of i<esiaiofr — To preme. 
hivrdidiiy of vnllA — Reclarations of a 
testator are not admissible in evidence 
to show that a will executed by him was 
invalid . — He Robexblat F/HTATIC, 
11932] 2 W. W. R. 433 ; 4 D.L. R. 618. 
— CAN. 

sv. Statfment con^ibding motive for 
crime — How jiroved .) — Where a state- 
ment by a deceased person is said to 
c'onstltute a motive for another te 
commit a crime, it cannot be proved by 
one who Inard the deceased make the 
statement. — Re Venktatasubha Redpi 
( 19.31), 1. L. R. 64 Mad. 931.— IND. 


PART H. SECT. 6, SUB-SECT. 2.— 
E. (b). 

752 ii. ,] — In go far as words 

used by deceased were statements of 
facts : — Held : they were inadmissible, 
as there was nothing to show that 
deceased knew them to be contrary to 
his pecuniary or proprietary Interests 
when be made them ; &; in so far as 
they related to opinion on what was 
in ttccu8ed*8 mind they were not 
admissible, as they wore not statements 
of fact.— R. V, Schwarz, [1923] 
S. A. S. R. 347.— AU8. 

PART II. SECT. 6, SUB-SECT. B.— A. 

908 iii, ^.]~Sewell ’ ii. Urotj- 

IIART, [1930] 2 D, L. R. 647.— CAN. 


PART II. SECT. 5, SUB-SECT. 6.— B. 

936 vi. — .)—CliOTT V, Wam- 

BOLT, [19.301 2 D. L. R. 9U(i ; 1 M. J\ R. 
415.— CAN. 

PART II. SECT. 5, SUB-SECT. 5. -E. 

965 V. .]— Under scot. 32 (C) of 

the Judiau Kvidence Act, 1872, as by 
the long (?stnblJHhed rule in England, 
in questions of pedigree tiic statements 
of deceased members of the family, 
made before the question in dispute 
was raised, arc evidence to prove 
pedigTf^e. — ^A bdpl Ghapur v. Husratn 
Bibi (1031), I. L. R. 12 Lab. 336.— IND. 

PART II. SECT. 10, SUB-SECT. 1. 

m i. .] — Court v. Holland, 

Bx p. Holland 8c Walsh (1879), 
8 P.Tl. 219,— CAN. 

PART III. SECT. 4, SUB-SECT. 8. 

gi. Conlrcwt hosed on terms of 

{mother corUroct .] — The fact that the 
parties to a contract have expressly 
based the contract on the terms of a 
contract between other parties docs 
not give the former parties the right to 
have evidence given of the latter con- 
tract in order that their contractual 
lights may be ascertained. — He Mack- 
LiN, Tribune Newspaper Co. v. Fort 
Franokh Pulp & Paper Co., Ltd., 
11932] 2 W. W. R. 443; 4 D. R. 
179.— CAN. 

PART HI. SECT. 5, SUB-SECT. 2.— C. 

• i. .) — The means by 

which a indicia! olSoer may become 
eicquaintcd officially with the law are 
not limited to those provided by seOt. 
10 of Manitoba Evidence Act, R, 8. M., 
1913, for the proof of proclamations, 


orders, etc. ; judges & magistrates are 
entitled to act on their own knowledge 
that a fjertaiii Act is In forct» without 
having before them the proclamation 
bringing it into force. — R. v, Wagner, 
11931] 2 W. W. U, 660; 4 D. L. 11, 
761 ; .66 Cun. (\ C. 213 ; 39 Man. L. R. 
632.— GAN. 

PART III. SECT. 6, SUB-SECT. 2.— D. 

1217 i. DxUy of c(mrt to take notice 
of — Contract ccmXrary to Lord*a Day 
Act,] — ^Although the Lord’s Dav Act 
is not pleaded, it is the duty of the ct. 
to toko cognisance of the statute & to 
raise the point ex rn^o 7notu even if not 
pleaded or raised by counsel.— Lister 

V. Burns & Co., [1931] 3 D, L. R. 105 ; 
55 Can. C. C. 197 ; 43 B. C. R. 468.-™ 
CAN. 

PART HI. SECT. 6, SUB-SECT, 2.— E. 

ft. Native law, customs <£• usages ,] — 
Ngoobo V. Ngoobo, [19291 App. D. 
233.— S. AF. 

PART III. SECT. 5, SUB-SECT. 4. 

8 V. Time of darkness.] — ^A ct. in 
Manitoba can take judicial notice of 
the fact that on a fine ovonliig in Aug. 
in that province It is not dark a few 
minutes after eight o’clock. — Bell v. 
Hutohinoh 8c Hutoiungs, [1932] 1 

W. W. H. 49 ; 1 D. L. R. 468.— CAN. 

PART III. SECT. 5, SUB-SECT. 5.— C. 

sb. What is foreim State within Civil 
Procedure Code, s, 84 — Oadund Stale ,] — 
Held : Gadwal State Is neither a 
sovereign State nor a foreign State 
within sect. 84 of the dvll Procedure 
Code. — Venkatarami v, Baja op 
Gadwal (1930), I. L. K. 53 Mod, 968.— 
IND. 
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1269, Add. Annotation: — Reid* The Fagernes, 
[1927] P. 311. 

1270. Add. Annotation : — Consd. Musmatm v, 
Bngelke (1927), 96 L. J. K. B. 824. 

1801. Add. AnnotaUon .* — Held. Brown v. Leech 
(1924), 94 L. J. K. B. 48. 

1306. Add. Annotation: — As to (1) Reid. Addie 
(R.) & Sons (Collieries) v. Dumbreck, [1929] 
A, C. 868. 

1319. Add. Annoiaiiom: — Ck>nsd. Simpson v. 
London, Midland & Scottish 1^. Co., [1031] 

A. C. 361 ; Sparey v. Bath Rural District 
CouncU (1930), 23 B. W. C. C. 263. Held. 
Lawrence v. l^tthews (1924), Ltd. (1928), 
97 L, J. K. B. 768 ; Holden v. Premier 
Waterproof & Rubber Co. (1930), 144 L. T. 
519 ; Smith v. Stepney Corpn. (1929), 22 

B. W. 0. C. 461 ; Hutchings v. Devon County 
Council (1931), 24 B. W. C. C. 320. 

1338. Add. CUationa .•—[1925] 1 K. B. 399 ; 94 
L. J. K. B. 497 ; 132 L. T. 267 ; 17 B. W. 

C. C. 221. 

Add. Annotations : — Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834 ; 


Nugent V. Londonderry Collieries (1929), 141 
L. T. 619. 

1888a. Production of plan from photograph.] — 
United States Shipping Boabd v. The St. 
Albans, No. 3935a, post. 

1877. Add, Annotations : — Refd. Robert A. Munro 
& Co. V. Meyer, [1930] 2 K. B. 312 ; Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 268. 

1382a. .]— Halifax’s (Lobd) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotation :---€ooM6i. WlUlaina P. East India Co. (1802), 3 
East, 192. 

1402. Add. Annotation : — Expld. Lai Chand Mar- 
wari V. Mahant Ramrup Gir (1925), 42 
T. L. R. 159. 

1418a. • .] — In the Goods of Sergeant 

(1872), 26 L. T. 669 ; 36 J. P. 696 ; snh nom. 
In the Goods of Serjeant, 20 W. R. 872. 

1421a. .] — (1) If a person has not been 

heard of for a term of not loss than seven 
years, there is a presumption of law that ho 
is dead. (2) The onus of proving the death 
of the person at any particular date must rest 


PART HI. SECT. 6. SUB-SECT. 6.— A. 

Bd. ** Unorpanised territory.**] — On an 
appeal by the Crown from the dis- 
raisaal of a charge under Govt. Liquor 
Act, It waA objected that the notice of 
intention to appeal was not filed until 
the 20th day after the conviction, Sc 
that there was no proof before the ct, 
that the place where the cause of tlie 
information or complaint arose was 
situate in unorganised territory : — 
Held : in view of sect. 103 of Summary 
Convictions Act, & of the definition 
of " unorganised territory *’ In the 
Interpretation Act, the ot. must take 
judicial notice of the fact that said 

? laoe was in unorganised territory. — 
1. ex rel. Neuson v. Cassandra. 
(B. C.), 11929] 1 W. W. R. 866 ; 62 
Can. Crlm. 326. — CAN. 

PART in. SECT. 6. SUB-SECT. 6.— B, 

e i. .] — .Tudiclal notice cannot 

be taken of tho fact that a particular 
place is within a oortaiu judicial district 
or of the distance of one place from 
another or of the identity of a jdaoo 
referred to In one doenment with that 
of a place referred to in another docu- 
ment, even though the names be the 
same. — H tnbs v. Alton, 11928] 3 
W. W. R. 261.— CAN. 

PART in. SECT. 6, SUB-SECT. 7,— A. 

sf. Vicious holnh of 6res.]— Tho ct. 
will not take judicial notice of the 
vicious habits of bees. — Robins v. 
Kennedy & Ck)LUMB, [1931] N. Z. 
L. R. 1134.— N,Z. 

PART HI. SECT. 6, SUB-SECT. 7.— D. 

h i. Bar-room — Place where liquor 
kept,] — On tho description of a room 
as a bar-room of licensed premises, 
judiodal notioe Is to be taken that this 
is a room where alcoholic liquor is 
kept. — ^Franob V. Humphreys, [1926 
S. A. S. R. 214.— AU8. 

sg. financial depressUm.] — -Eddy v. 
Stewart, [1932] 2 W, W. R. 699.— 
GAN. 


PART III. SECT. 6, SUB-SECT. 7.— G. 

ql. / 8.P. — R, e. McPherson (1916), 
33 W. L. R. 21 ; 0 W. W. R. 613 ; 8 
Sa.‘»k. L. R. 412 — CAN. 

q ii. Homr-brew — Intoricatina liquor.] 
— ^The ct. will not take judicial notice 
of the fact that home-brew is an 
intoxicating liquor. — R. v. Marshall, 
11926) 1 D. L. R. 1132 j 48 Can. Crim. 
Gas. 253 ; [1924] 3 W. W. R. 866.— 
CAN. 


s 1. Mode of conducting traffic — Sliop- 
ping-places for trams.] — Held : tho ct. 
could rake judicial notice of the mode 
of conducting traffic on an established 
system of tramways in a city & its 
suburbs, including the fact that there 
were recognised stopping-places for 
trams. — Re Bye-Law made by Pros- 
TECT DfS'THICT COUNCIL, 15t p. HiLL, 
[19261 S. A. S. R. 326.— AUS. 


PART in. SECT. 6, SUB-SECT. 6.— A. 

6 t. Evidence of — Whdftxr Public. 
Administrator requires same as court of 
law.] — Re Tjkbstrom (1905), 1 W. L. R. 
385.— CAN. 

Bv. Que^ion of fact .] — Death is a 
question of fact which must be estab- 
lished by the preponderance of evi- 
donco ; either by direct evidence of 
death or by the proof of such clrcum- 
stancos as may reasonably lead the ct. 
to conclude, that there can bo no other 
satisfactory accounting for the dis- 
appearance or absence of the person 
whoso death is sought to be established. 
The evidence submitted in tho present 
case was h(?ld insufficient to warrant 
that conclusion . — Re Baillie Estate, 
Montreal Trust Co. v. Baillte, 
[1930] 3 W. W. R. 92 ; 4 D. L. R. 1011. 
—CAN. 


PART III. SECT. 6, SUB-SECT. 6.— B. 

8W. General rules.] — There are two 
grounds upon which the ct. will make 
an order presuming death : (a) when 
the time elapsing between dlsappear- 
anoe Sc the application is so long os to 
raise the inference that the person is 
dead ; (6) w'hen the person disappeared 
in circumstances which lead to tho 
inference that he died at a partloulor 
time. — Re Widdioombb (1929), 60 
N. L. R. 311.— S. AF. 

1410 xviii. 1 — Re Jelfs, 

[1926] 1 W. W. R. 73.6.— CAN. 

1410 xix. ^.3 — Re De Mhjjs 

(Alta.). [1926] 3 D. L. R. 140 ; [1926] 
2 W. W. R. 148.-M3AN, 

1410 XX. .)— JKe Hickey, 

Dwyer v, Hickey, ri926] V. L. R. 
270 ; 31 Argus L. R. 261.— AUS. 

1410 xxi. .] — H. married 

M. in 1899, who deserted her in 1900. 
Ccisual inquiries as to his whereabouts 
were made, but he was not afterwards 
beard of. B. made his will on May 14. 
1915, Sc went through a form of 
marriage with H. on June 24, 1915 : — 
Hdd : the death of M. should be pre- 
sumed so as to qualify H. to remarry B. 


iu 1915, & therefore B.’s will was re- 
voked by bis marriage. — In the Estate 
of Barnett, 22 Tas. L. R. 83. — AUS. 

1410 xxii. .] — The ct. has 

jurisdiction to declare that a person 
who has not been beard of for more 
than seven years shall be presumed to 
be dead, even though the sole object 
of appot. in obtaining the declaration 
Is to clear the way for his or her 
remarriage. — Re Deloli, [1929] .3 

D. L. li. 763 ; 2 W. W. R. 327 ; 38 
Man. L. R. 279.— CAN. 

1413 V. .] — Re Tomes 

(Man.), [1927] 2 D. L R. 864 ; [1927] 
1 W. W. R. 429.— CAN. 

1413 vi. Strong 

incentive to disappear — Death not pre- 
sumed .] — O’Donneli. V. North Ameri- 
can Life Assurance Co., [1927 J 3 
D. L. R. 412 ; 60 O. L. R. 502.— CAN. 

o i, Disappearance at sea.] — 

Re Honeyman, [1930] 1 W. W. R. 999. 
—CAN. 

0 ii. Disappearance of a^ed efe* 

inflrmperson.] — Testator, who was aged 
seventy -seven, & falling in health & 
mental vigour, disappeared in 1925 
from his home, which was situated In 
very rough country. & twelve miles 
from tho nearest railway station. A 
careful search In tho surrounding 
ooxuitry was mode by two constables, 
assisted by black trackers Sc about 150 
other persons, for a we,ok after his dis- 
appearance, but ho was not seen or 
heard of again : — Held : was sufficient 
evidence on which tho ct. might pre- 
sume that ho was dead, Sc ho had died 
on or about the date of his disappear- 
ance. — Re Horn (1930), Argus L. R. 
280.— AUS, 

8X. Death of writer of old letters .] — 
Where papers about 45 years old are 
produced before a ct. it may presume, 
in the absence of evidence to tho con- 
trary, that the writer was dead at the 
time they were produced. — Jabbar 
Au Sardab V. Monmoham Pandey 
(1928), I. L. R. 65 Calc. 1216.— IND. 

PART III. SECT. 6, SUB-SECT. 6.— 
C. (a). 

1423 ii, .)— Under Indian Evi- 
dence Act, 1872, 8. 108. when the ct, 
has to determine the date of the death 
of a person who has not been beard of 
for a period of more than seTen years, 
there is no presumption that be died 
at the end of tho first seven years, or 
at any particular date. — Lal Chand 
Marwabi V. Ramrup Gir (1925), 63 
L. R. Ind. App. 24.— IND. 
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with the person to whose title that fact is 
essential. — Lal Chand Matiwari v. Mahant 
RAMRur Gir (1925), 42 T. L. B. 159, P. C. 

1437a. .] -“A husband appealed from a main- 

tenance order of 2s. 6d. a week made by 
justices on the ground that the wife was 
previously married in 1919, that she had 
admitted her previous husband was alive in 
1922, & she had not proved his death so as 
to validate her marri^e to applt. on Feb. 28, 
1930: — Held: the justices were wrong in 
ruling that tlie onus was upon applt. to 
prove that the previous husband was alive. 
The justices ought to have concluded from 
the wife’s evidence that the marriage in 
Feb. 1930, was void. Fresh evidence, now 
admitted, showed that the wife & the 
previous husband were still living together 
as a married couple in 1926. The appeal 
was allowed & the order discharged. — Ivett 
V. Ivett (1930), 143 L. T. 680 ; 94 J. P. 237 ; 
28 L. G. R. 479 ; 29 Cox, 0. C. 172. 

1445a. On party to whose title fact essential.] — 
Lal Chand Marwari v. Mahant Ramrdp 
Gir, No. 1421a, ante. 

1464. Add. Annotation : — Gonsd. Monckton v. Tarr 
(1930), 23 B. W. C. C. 504. 

1459a. .] — Doe d. France v. Andrews 

(1850), 15 Q. B. 756 ; 117 E. R. 644. 

Annotations: — Consd. Pradentfal Assoe. v. Edmonds (1877). 
2 App. Gas. 487 : Lyell v. Kennedy (1887), 56 E. T. 017 ; 
lie Stollery, Woir v. Treasnry Solicitor, [19201 Ch. 284. 


1472. For cross-reference before tbis case “ See, 
now. Law of Property Act, 1926 (c. 20), 
8, 184.” 

1489a. .J — There is no presumption of law as 

to survivorship among persons whose death 
is occasioned by one & the same cause. The 
question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined. — Be Nightingale, Hargreaves 
V, Shuttleworth (1927), 71 Sol. Jo. 642. 

1499a. .] — Doe, Lessee of Banning v, 

Griffin, No. 164, ante, 

1505. Add, Annotations : — Refd. Be Deloitte, 
Griffiths v. Deloitte. [1926] Ch. 56; I. R. 
Comrs. V, Bone (1927), 13 Tax Oas. 20. 

1526a. .] — ^Halifax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotation: — Consd. Williams v. East India Co. (1802), 
3 East, 1U2. 

1531. Add. Annotation: — Refd. Busby v. 
Avgherino, [1928] A. 0. 290. 

1550. Add. Annotation : — Consd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1931), 47 
T. L. R. 369. 

1567. Add. Annotation : — ^Refd. Monckton v. Tarr 
(1930), 23 B. W. C. C. 604. 

1586. Add. Annotation : — Apld. Be Davis’s Trade 
Marks, Davis v. Sussex Rubber Co., [1927] 
2 Ch. 345. 


PART HI. SECT. 0, SUB-SECT. 6.— D. 

t i. Forsyth (N. S.), 

[1927] 2 D. L. 11. 72.-~CAN. 


PART III. SECT. 6, SUB-SECT. 6.--E- 

1493 i. Onus of proof — liesis on parly 
asserting affirmative.] — CAiMPBEi.ti v. 
Cox & IVIlTCBELL, [1930] 1 .1), L. R. 
049 ; 42 B. C. II. 120.— CAN. 

PART III. SECT. 6, SUB-SECT. 6 F- 

1497 i. Whether presumption exists.] 
— Although death will, In a propercase, 
1)0 presumed, theiv is no presumption 
that the person died without issue. — 
lie Saunders. Park v. Austin, [1928] 
N. Z. L. R. 391.— N.Z. 


PART III. SECT. 6, SUB-SECT. 7. 

f i. Macrae r. Walsh (1927), 

27 S. B, N. S. W. 290 ; 44 N. S. W. 
W. N. 71.— AUS. 

PART HI. SECT. 6. SUB-SECT. 8. 

1526 j|. .]— It. V. O’Hara (N. B.) 

(1927), 48 Can. Crim. Gas. 231.— CAN. 

f (p. 178) i. As to delivery of package 
by common carrier to consignee .] — Whore 
a package is delivered to a r^lway or 
express oo., or other similar common 
carrier, for transportation to a named 
consignee, & the consignee receives 
a package answering the description 
of that sent by the consignor, it will 
bo held, in the absence of proof to the 
contrary, that the package sent was 
identical with that received ; & where 
n. package has been so delivered to such 
a common carrier for transportation, 


it will be held that it was received by 
the consignee in due course, unless there 
is proof to the contrary. — ^li. v. Pinno, 
[1925J 1 W. W. R. 737.— CAN. 

r (p. 179) !. As to party being adminis- 
tred-or .] — Smith v. McLean (1808), 7 
N. S. n. (1 G. & O.) 310.— CAN. 

PART HI. SECT. 6, SUB-SECT. 10. 

1656 i. Itcceipi of letter — Whether rtre- 
sumed from poking. J— The presumption 
that a Jotter shown to linvo been mailed 
in the usual course of business to a 
proper address was received is rebut- 
table by the addressee’s denial of its 
receipt, where there is nothing to throw 
doubt on his credibility. — S uuckett 

V. Locjoiaht & Kyij?, [1932] 2 

W. W. Jl. 330 ; 3 T). L. 11. 460.— 
CAN. 

sa. Identity of persons — From 
identity of narnes.] — S^ewell v. IJrqu- 
HART, [1930J 2 D. L. 11. 647.— CAN. 

sb. Accurary of seieidific instrument.] 
— The working accuracy of a scitmtlfio 
Instrument will not bo iircsuracd unless 
it appears to the ct., either by Judicial 
notice, assisted, if necessary, by con- 
sulting standard works of reference, or 
by appropriate ovidonce, that tho 
instrument in question is a scientific 
instniment. — Crawley v. Laidtjvw 
(1930), Argus L. li. 311 ; V. L. K. 370. 
—AUS. 

PART HI. SECT. 7. SUB-SECT. 1. 

t i. .) — Reilt t». London 

Corpn. 1891), 14 P. II. 171.— CAN. 

t ii. .J — Clouse v. Coleman 

(1893), 16 P. R. 541.— CAN. 


PART HI, SECT. 7, SUB-SECT. 2. 

b I, Accretion .] — A view 

by the ct. of the place of the alleged 
accretion is not merely for the' purpose 
of appreciating the other erldenco 
but also for the purpose of assisting 
the ct. in reaching a proper cominsJon. 
—Clarke v. Edmonton (Can.). [1929] 
4 D. L. R. lOJO ; revg., [1928] 2 D. L. R. 
154 ; 1 W. W. R. 553 ; 23 Alta. L. R, 
233.— CAN. 


PART HI. SECT. 8. 


1693 X. Nature *£* application of 

rule .] — The principle that the evidence 
of ft witness who testlfloH affirmatively 
that a conversation took place Is more 
valuable than tho evldoncu of one 
equally trustworthy who denies tho 
convereation, is not a rule of law, 
should only bo used with a due regard 
tu tho clivumstances of each case & 
should not be resorted to until other 
moans of testing credibility have 
failed ; & it should not bo applied in 
a case wherein tho conversation in 
question oonstltutos the particular 
matter at issue between the parties. — 
Monaroh Lumber Co., Ltd. v. 1’krry 
(Soak.), [1927] 3 D. L. 11. 861 ; [1927] 
3 VV. W. R. 71.— CAN. 


1596 (. Telephone conversation 

oi'crheard by bystander.] — field : the 
nature of tho testimony, tho possibility 
of dishonesty & the connection of the 
witness with the matter, were olroum- 
stanoes to determine tho weight of 
testimony, but were not valid grounds 
for rejecting the evidence so long as it 
was not hearsay. — Warren GzowsKi 
& Co. V. Forst & Oo, (1912), 23 
O. W. R. 311 ; 46 S. C. R. 042.— CAN. 
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Part IV. — Documentary Evidence 


1633a. Entry in marriage register.] — Wyatt v. 
Rochfort (1837), 1 Jur. 592, N. P. 

1664a. .] — H. V. McCartney & Hansen 

(1928), 20 Or. App. Rep. 179, 0. C. A, 

1766. Add, Annotation : — Reid. United States 
Shipping Board v. St. Albans Ship, 

A. C. 632. 

1829a. -.] — Where an order is given 

verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
producing the written memorandum. — D am^ 
SON V. Stark (1802), 4 Esp. 103 ; 170 B. R. 
677, N. P. 

Annoiation : — ^Befd. R. v. Wran^rlo (1835), 1 Har. & W. 41. 

1867. Add, Annoiation : — Refd. 11. v, Anderson 
(1929), 142 L. T. 580. 

1933a. .] — ^Where pltfs. called defts.* solr. : — 

Held : he could state whether he hod a lease 
in his possession, but as he knew nothing 
about it except as attorney for defts., ho 
could not be called upon to give any evidence 


about it. — Roupell v. Haws (1803), 3 
F. & F. 784, N. P. 

2129a. .J — Copies cannot be put in of 

letters of which notice to produce ought to 
be given. — R. v. Morgan, [1925] 1 K. B. 
752 ; 94 L. J. K. B. 672 ; 133 L. T. 94 ; 89 
J. P. 135 ; 28 Oox, C. 0. 1 ; 18 Or. App. Rep. 
180, C. 0. A. 

2345a. .] — Dorrett v. Meux (1854), 15 

0. B. 142 ; 2 0. L. R. 807 ; 23 L. J. C. P. 221 ; 
23 L. T. O. S. 144 ; 2 W. R. 480 ; 139 E. R. 
374. 

2475a. .1 — Dob d. St. John v, Hore 

(1799), 2 Esp. 724 ; 170 E. R. 510, N. P. 

2476a. .]— Walliss v, Broadbent 

(1836), 4 Ad. & El. 877 ; 2 Har. & W. 40 ; 
6 L. J. K. B. 269 ; 111 B. R. 1014. 

2477a. .] — Cheveley v. Fuller (1853), 

13 C. B. 122 ; 1 W. R. 152 ; 138 E. R. 1143 ; 

sub nom. Fuller v, Cheveley, Saund. & M. 
101 ; 20 L. T. O. S. 278 ; 17 J. P. 105 ; 17 
Jur. 736 

2480a. .]- Harris v. Chapman (1808), 

17 L. T. 517, N. P. 


PART IV. SECT. 2, SUB-SECT. 10. 

1762 ii. .J—Foulds v. Bowler 

(1908), 8 W, L. R. 189. -CAN. 

PART IV. SECT. 6. SUB-SECT. 2. -B. 

s i. Will filed in office of Surro- 

fHde -General of another provinee .] — 
Secondary cvidenco of a will deviling 
real estate in this province, the original 
will being filed in the office of the 
Surrogate-General of Nova Scotia, is 
not admissible, tbero being no evidence 
of any law of Nova Scotia prohibiting 
the removal of the w'ill. — Doe d. 
Gilmopr V . Whitney (18.38), 2 N. S, K. 
(Ber.) 514.— CAN. 

PART IV. SECT. 5, SUB-SECT. 3.— A. 

b J, .] — Ssrnir v. Nevilies 

(1859), 18 IT. 0. U. 473.— CAN. 

b ii, .] — Glen Bain Kural 

Municipality v. Halev (Sask.), [1927J 
3 D. L. H. 474.- CAN. 


PART IV. SECT. 5, SUB-SECT. 4.—C. 

1941 i. JJuplicate originals ,] — Deft, 
h.i land to pllf., & a lease having been 
wiLUen, A. affixed seals & signed their 
names to it. It was then agreed that 
A. should make a copy of the lease & 
execute it for t hem in the same manner ; 
ho did so, afterwards, In tho presence 
of both parties, delivered one copy to 
pltf. & the other to deft. ; — Held : they 
wore duplicate originals, & either of 
them was primary evidence, — L eonard 
V. Young (1858), 4 All. 111.— CAN. 


PART IV. SECT. 5, SUB-SECT. 5.— A. 

o i. .] — Gough v. McBride 

(1860), 10 C. P. 100.— CAN. 


q i. lieconstructed cash 

book .] — A fire in tho office of the 
sooretary-treaburor of the pltf. munici- 
pality having destroyed most of the 
pltf.’s rcoords therein, including tho 
record of payment of taxes made since 
the last audit, the socretarv-treasurer, 
under the authority of tho council, 
employed an office assistant & can- 
vassers, who compiled from the sur- 
viving records & from receipts, cheques 
& other evidence in the hands of 
taxpayers a statement called tho 
reconstructed cash book,” showing tho 
amounts paid by them during two 
months of 1921. In an action against 
tho seorotary-treosuror to recover on 
amount alleged to have been mis- 


appropriated by him during 1921, 
pltf, sought to charge him with the 
receipt of the sum which was shown by 
said “ reconstructed cash book ” as 
received & said book was submitted 
in evidence : — Held : said book was not 
admissible against deft. ; its contents 
wore not obtained in tho manner con- 
templated by Hural Municipality Act 
&, therefoixi, it did not, even if it had 
been wholly compiled by deft., con- 
stitute an acknowledgment by him, as 
the entries in the original cash book 
would have done ; he had not so 
recognised or acted upon it as to make 
its contents evidence against him ; it 
was not secondary evidence of the 
destroyed cash book ; Be, the ne<;c&fiaiy 
foundation not having been laid for the 
purpose. It w'as not odniissiblo as 
secondary evidence of the taxpayers* 
receipts & cheques. — Glkn Bain 
Bukal Municipality v. Ualey, [19281 
3 D.L. U, 306 ; 11928] 2 W. W. R. 184. 
288 ; 22 Sask. L. R. 559.— CAN. 


PART IV. SECT. 5, SUB-SECT. 6.— 
D. (c). 

sr. Affidavit of petitioner — Absence of 
particulars of search made.] — Re Bell 
(1871), 3 Ch. Ch, 239.— CAN. 


PART IV. SECT. 5, SUB-SECT. 5.— 
E. (a). 

2058 iv. .] — ^IMarvin v. 

Curtis (1857), 6 C, V, 212.— CAN. 

2058 v. Evidence of si/5- 

scribing witness .] — In ejectment by 
trustees of a Wesleyan Methodist con- 
gregation for the parsonage property, 
a search for the loss of the deed from 
the patentee to tho trustees at the 
parsonage home having been proved : 
— Held : the evidence of the sub- 
Bcrlbiug witness as to the execution 
of tho deed & memorial, with a copy 
of the memorial oortifiod by the 
registrar, was clearly sufficient secon- 
dary evidence. — AiNLKyviLi.K Trustee 
Wesleyan Methodist Ciiurou v. 
Greweb (1874), 23 O. P. 533.— CAN. 


2063 i. Written declaration try testator 
— Ijost wn'W.] — A lost will may be proved 
by secondary evidence. The evidonoo 
of a single witness, though interested, 
whose voracity & competency is un- 
impooohable, is sufficient, & probate 
wriJl be mnted to such an extent as 
ho is able to prove it. Declarations 
I'olativo to tho will became secondary 


evidence if it is lost. — Re vVill 

(1882), C Nfid. L. R. 445.— NFLD. 

8t. Lost deed — Memorandum made by 
predecessor in title.] — In seeking to 
prove the existence & contents of a 
lost deed, a memorandum made in a 
book, by a person through whom 
petitioner claimed, w^as held not to 
be evidence in favour of petitioner. — 
Re Bell (1871), 3 Ch. Ch. 230.— CAN. 

8V. Copy produced from ctis- 

todg of successors of grantee — With 
indorsement signed by three predecessors 
in title.] — Seethayya v. Sudramanya 
S oMAYA.ruLU (1929), L. R. 56 Ind. 
App. 140.— IND. 

PART IV. SECT. 9, SUB-SECT. 3.— A. 

sw. Of power of attorney — Proof 
of contents of original only.] — Where an 
otflco copy of a power of attorney, 
purporting to have boon executed, 
was put in evidence : — Held : Con- 
veyancing & Law of Property Act, 
1881, B. 48 (4), merely obviates the 
necessity for produetion of an original 
instrument by enacting that an office 
copy of an Instrument deposited as 
therein provided shall, without fuither 
proof, be sufficient evidence of its 
contents, but the soot, does not make 
such copy evidence either of the truth 
of tho contents or of the Identity of tho 
person by whom tho original was made. 
— 0 *Kanb t;. Mullan, [1925] N. J. 1. 


PART IV. SECT. 9, SUB-SECT. 4.— B. 

gi. Rooks of Government 

Liquor Control Com7nission.] — Govern- 
ment Liquor Control Commission is a 
” Department of the Govormuent of 
Manitoba ** within scot. 17 of Manitoba 
Evidence Act, R. S. M., 1913, A:, there- 
fore, copies of entries in its books arc 
receivable in evidence by virtue of said 
sectiou. — R. V. Pauwelh, [1932] 1 
W. W. Ji. 68 : 2D. L. R. 339 ; 40 
Man, L. K. 117.— CAN. 

PART IV. SECT. 9, SUB-SECT. 5. -A. 

t. Revsd. on other grounds, 18 A. B. 
135. 

PART IV. SECT, 10, SUB-SECT. 4.— B. 

sx. To what documents rule applicable 
— Notice of appeal.] — As a notice of 
appeal is not an instrument tendered 
in evidence, but merely a step in tho 
procedure of appeal, tho faliuro to 
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2486a. Though receipt for penalty erased.] — 

Apothecaribs’ Oo, V. Fbbnyhough (1826), 2 
C. & P. 438 t 172 E. R. 199, N. P. 

Annotation : — BeM. H. v. Preston (1834), 3 Nor. Sc M. K* B. 31. 
2513a. To prove amount originally claimed.] — 
WicKBS V. Tanner (1848), 10 L. T. O. S. 
604, N. P. 

2544a. .] — One paper containing 

two different contracts for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft.. Sc to 
which the stamp offlcer*8 receipt for one 
penalty referred : — H eld : sufficient to legalise 
the evidence of such contract. — ^P owell r. 
Edmunds (1810), 12 East, 6 ; 104 E. R. 3. 
Annotations : — ^Befd. OgUvlo v. Foljambe (1817), 8 Mor. 53 ; 
Bradshaw r. Bonnett (1831), 6 O. & P. 48 ; Shelton v. 
Llvlns (1832), 2 Or. & J. 411 ; Bartlett v, Pomell (1836), 
2 Har. « W. 16 ; Evans v. PratMl842), 3 Man. & G. 739 ; 
Edon V. Blake (1845), 13 M. & W. 614 ; Brett v. CJlowsor 
(1880), 5 0. P. D. 376. 

2570. Add, Annotations : — Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168; Ee 
National Benefit Assce. (1927), 71 Sol. Jo. 880. 

2583a. Objection doubtful.] — ^An objection 

that a document requires a stamp will not be 
given effect to if the point is doubtful. — 
Westlake v. Adams (1858), 1 F. & P. 183, 
N. P. 

2587. Add, Annotation : — Refd. Nagoremull v. 

Triton Insce. (1924), 41 T. L. R. 168. 

2603. Add. Annotation : — Refd. Koeclilin v. 

Kestenbaum, [1927] 1 K. B. 889. 

2639. Add. Annotation : — Refd. R. v. Lincolnshire 
JJ., Ex p. Brett, [1926] 2 K. B. 192. 

2707a. .1 — Davies v . Lowndes (1835), 1 Bing. 

N. C. 597 ; 1 Hodg. 125 ; 2 Scott, 71 ; 4 
L, J. C. P. 214 ; 13i E. R. 1247 ; on appeal 
(1838), 4 Bing, N. 0. 478, Ex. Ch. 

2709, Add. Annotation: — Folld. Littler. Little, 
[1927] P. 224. 

After this case a<ld, ** See ^ also, Husband <fc 
Wife, No. 2763a''’ 

2722. Add. Annotation : — Consd. Partington v, 
Partington & Atkinson, [1925] P. 34. 

2723. Add, Annotation: — Consd. Partington v, 
Partington & Atkinson, [1925] P. 34. 

2757a. .] — In a suit for restitution of 

conjugal rights, the validity of the marriage 


in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of Its validity was not required. 
— Vebnby V, Vernby U920), 36 T. L. R. 203. 

2880. Add, Annotation : — ^Refd. Brown v, Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

3036. Add, Annotation : — ^Refd. Selby v, Atkins 
(1926), 136 L. T. 46. 

8122a. .] — In proceedings in the cts. 

of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, therefore, 
conclusive, & the ct. will accept it without 
consideiing whether it is borne out by docu- 
ments which are appended to it. — Duff 
Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385 ; 92 L. J. Ch. 273 ; 
129 L. T. 290 ; 39 T. L. R. 187 ; 67 Sol. Jo. 
260, C. A. 

Annotation : — Apld. Engfelke v. MuBiuaDS, 11928] A. C. 433. 

8122b. .] — Duff Development Oo. v. 

Kelantan Government, No. 1264a, ante, 

3122c. •] — During the course of the 

argument a question arose as to the nature 
of the relationship of the Crown to the 
territory of which the North Charterland 
Concession formed part, & in order to settle 
this question I submitted to His Majesty’s 
Secretary of State for the Colonies for his 
decision imder the Foreign Jurisdiction Act, 
1890 (c. 37), s. 4, two questions ; “ Was the 
territory now known as Northern Rhodesia 
on Mar. 22, 1928, under the protection of 
His Majesty ? ” or “ Was it at that date part 
of His Majesty’s Dominions ? ” The 
decision of His Majesty’s Secretary of State 
for the Colonies, which by the provisions of 
the Act is conclusive, is that on Mar. 22, 
1928, Northern Rhodesia was a territory 
under His Majesty’s protection. It did not 
then & dociS not now form part of His 
Majesty’s Dominions (Luxmoorb, J. ).~-Nortu 
Charterland Exploration Co. (1910), 
Ltd. V. R., [1931] 3 Ch. 169 ; 99 L. J. Ch. 
483 ; 143 L. T. 623 ; 46 T, L. R. 566. 

3125. Add. Annotation : — Consd. Musmann v, 
Engelke (1927), 96 L. J. K. B. 824. 


btamp it cannot be recUtled nndor the 
proviso to Beet. 22 (1) ol Act 30, 1911. — 
Annama V. Express Coli.E(jtion 
AOENOV (1929), 60 N. L. R. 77.— S. AP. 

PART IV. SECT. 10, SUB-SECT. 8. 

2608 i. Finality of judge^s ruling .] — 
Once the trial judge, with the question 
of the want of proper stamp present 
in his mind, has actuallv admitted a 
document In evidence. Stamp Act, 
B. 36, prevents such admission being 
called in question, except as provided 
in B. 61, at any stage of the same suit 
or proceeding, & hence In appeal, on 
the ground that the instrument has 
not been prox>erly stamped. — Qurdas 
Maham Chand V. GURANDITI'A Mal 
(1929), I. L. B. 11 Lah. 77.— IND. 

PART IV. SECT. 11, SUB-SECT. 2. 

2634 ii. .)— Where, in 

an a(;tiou for wages & overtime, based 
on the award of the Commonwealth 
Ct. of Conciliation & Arbn,, the only 
evi<lence of the award was a printed 
document purporting to be a copy of 
the award bearing the imprint ** By 
authority : H, J. Green, Govt. Printer, 


Melbourne ” : — Held : the awai*d was 
not proved. — ^Mu>-North ELKOTRicrrY 
Co.. Ltd, v. Rutherford, 11927) 
S. A S. R. 273.— AUS. 

PART IV. SECT. 11, SUB-SECT. 4.— A. 

2667 i. Res inter alios acta — 

Conviction for murder.] — On an applica- 
tion by a husband, who has killed his 
wife, or his attorney for a grant of 
administration a certified copy of the 
conviction Is admissible, not merely 
as proof of the conviction, but also as 
presumptive proof of the commission 
of the crime. — Re Nobus (Sask.), (1927 
1 W. W. 11. 938.— CAN. 

PART IV. SECT. 11, SUB-SECT. 4.— C. 

2690 i. Evidence of commission of 
crime — Presumptive evidence.] — Re 

Noble, No. 2667 1. ante. — CAN. 

PART IV. SECT. 11, SUB-SECT. 6.— 
A. (a). 

2789 I. No opportunity to cross- 
examine.] — Held: the evidence was 
inadmissible. — Johnson v. U. (Ont.) 
(1911), 13 Exch. O. R. 389.— CAN. 
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PART IV. SECT. 11. SUB-SECT. 12. 

3004 I. How proved — J^oduHion of 
copy printed in Stationery Office .] — 
The District Ct. Rules are rules made 
by a minister within Documentary 
Evidenoe Act, 1925, s. 4, & the produc- 
tion of a copy of the nilo*4, printed in 
the Stationery Offleo, is primd facie 
evidenoe that the rules have been 
validly made. — Tanonby v. Disthiot 
Justice fob County of Kerry, [1928J 
I. R. 358.— IR. 

PART IV. SECT. 11, SUB-SECT. 15.— 
A. 

■X. Proof — TVrU of execution.] — 
Stuart v. Andrews (1827), N. B. Dig. 
332.— CAN. 

■y. .) — Dob d. Stookino 

e. Watts (1842), 2 Ont. Dig. 2066.— 
CAN. 

PART IV. SECT. 12, SUB-SECT. 10.— 
A. (b). 

sa. British cotisuI abroad — OerUffoate 
on point of law.] — A British consul may 
prove by his certificate a point of 
foreign law which he is competent to 
prove by affidavit. — Re Bkroman 
Estate, 11928) 1 W. W. R. 601.— CAN. 



VoL Xm^Evidenoe. Oases 3167-3488a. 


3157» Add, AnnoMicm : — Ck>iisd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3158. Add, Annotation : — Overd. Be Stollei*y, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3159. Add, Annotcdion : — ^FoUd* Be Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3163. Add. Annotation : — ^FoUd. Be StoUery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3164. Add, Annotation : — ^Folld. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3165a. Marriage of parents.] — In an action 

brought by pltfs., who claimed to be two of 
the next of kin of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate was made. In taking those in- 
quiries before the master it became necessary 
. to prove the lawful marriage of the parents of 
the intestate before her birth as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the determination 
of the question whether three certificates of 
birth of three of the children, including the 
intestate, of those parents &: a certificate of 
death of one of those children were primd 
facie or any evidence of the lawful marriage 
of the parents ; — Held : the certificates were 
admissible, but not alone sufficient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of miuTiage between the parents in 
question. Be Winile, No. 3158, overd. — 
Be STOUxtSHY, Weeb v. Treasury Solicitor, 
[1926] Ch. 284 ; 95 L. J. Ch. 259 ; 134 L. T. 
430 ; 90 J. P. 90 ; 42 T. L. li. 253 ; 70 Sol, 
Jo. 385 ; 24 L. G. R. 173, C, A. 

3177a. Marriage of parents of deceased.] — 

Be Stollery, Weir v. Treasury Solicitor, 
No. 3165a, ante, 

3179. Add. Annotation : — Distd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3287. Add. Annotations : — Apprvd. Hendon Paper 
Works Co. V, Sunderland Assmt. Com., 
[1915] 1 K. B. 763. Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. V, Redheugh Colliery, [1925] A. C. 
309. 

3288. Add. Citation: — 1 B. R. A. 210. 

Add. Annotations : — Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com,, [1917] 1 K. B, 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. V, Redheugh Colliery, [1925] A. 0. 
309. Refd. Davis v, Pontypridd Union Assmt. 
Com., Rhondda Overseers & Rhondda U. C. 
(1916), 85 L. J. K. B. 1546. 


3289. Add. Citation 2 B. R. A. 592. 

Add. Annoftation: — ^Expld. & Distd. Gates- 
head Union Assmt. Com. v. Redheugh 
Colliery, [1926] A. 0. 309. 

3309. Add. Annotation : — As to (2) Refd. Hearts 
of Oak Assurance Co, v. A.-G. (1932), 48 
T. L. R. 296. 

3349. Add. Annotation : — Consd. Busby v. 

Avgherino, [1927] 2 Oh. 33. 

3371. Add. Annotation : — Refd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Oh. 284. 

3377. Add. Annotation : — Consd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Oh, 284. 

3388. Add. Annotation : — Consd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3389. Add. Annotation : — Consd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3419a. 8. P. Money v. Money & Turner (1927), 
71 Sol. Jo. 666. 

3422a. .] — As Jersey is in the 

diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey. — Pritchard 
V. Pritchard (1920), 37 T. L. R. 104. 

8428a. .] — A marriage performed 

by a Church of England clergyman in an 
Anglican Church in British India may be 
proved either (1) by production of the India 
Office certificate, or (2) under Evidence 
(Colonial Statutes) Act, 1907 (c. 16), by 
production of the marriage certificate issued 
from the Church & signed by the clergyman, 
together with the relevant Indian Act. — 
Pawson V. Pawson (1930), 99 L. J. P. 142 ; 
143 L. T. 440 ; 46 T. L. R. 643. 

3428b. Of entry in ecclesiastical register 

—With relevant Indian Act.] — Pawson v. 
Pawson, No. 3428a, ante. 

3435a. .] — A marriage in the 

Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certificate, duly signed by the clergyman, as a 
common law marriage, — ^Matthews v. 
Matthews (1930), 99 L. J. P. 142 ; 143 L. T. 
440 ; 46T. L. R. 543. 

3436a. South Africa.] — ^Water- 

field V. WaTERPIELD & PUETORIUS (1929), 
73 Sol. Jo. 300. 

3437a. (otherwise 

B.) t?. L. (1919), 36 T. L. R. 148 ; 64 Sol. Jo. 
225. 

3466. Add. Annotation : — Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. 

3483a. .] — Held : the production of the 

register from the custom house was con- 
clusive evidence of ownership. — ^Marsh v. 
Robinson (1802), 4 Esp. 98 ; 170 E. R. 655, 


part IV, SECT. 12, SUB-SECT. 10 — 
A. (d). 

sb, CerUfioate of professor of 
anatomp.j — oertifleate from the 
profefiwor of anatomy at the Grant 
Medloal OoUeso, Bombay, as to certain 
bones submitted to him for examination, 
is not per se admissible in eyldenco, 
but must be proved by oalling the 
professor as a witness. — -R. v. Ahilta 
(1922), I. L. R. 47 Bom. 74.— IND. 

PART IV. SECT. 12. SUB-SECT. 14, 

■ 0 . Uegidatixm of Minister of Crown — 
In possession of proaecuting counsel — 
IVhelhsr amounts to production.] — Tho 
fact that counsel for the prosecution 


has a copy of a regulation made by a 
Minister of the Crown in his possession 
at the trial & available for the perusal 
of tlie Justice hearing the case, does not 
amount to its “ production ” within 
Canada Evidence Act, s. 21, at least 
when no opportunity Is given the 
accused’s coiuisel to peruse it or object 
to it. — R. w. Ybe Clun & Ykk Low 
[ 1929J 1 D. L. R. 194 ; 60 
Im. Cas, 440; [1928] 3 W, W. 
R. 658.— CAN. 

PART IV. SECT. 12, SUB-SECT 18.— 
A. (a). 

I i, Value as evidence.] '-VLiiAm 

V. PORTAOK La Prairib Corpn. (1909), 

9 



18 Man. L. R. CU3.— CAN. 

PART IV. SECT. 12, SUB-SECT. 19.— 
C. (d) ill. 

se. Certi/icale of baptism — Admis* 
sihle.] — Sutherland v. Youno (1884), 
1 Man. L. R. 38.— CAN. 

PART IV. SECT. 12, SUB-SECT. 19.— G, 

sf. Register of titles to land kept 
under Local Registration of TUle 
(Ireland) Act, 1891 (c. 66).]— The above 
register Is a pubiio register & tho 
documents kept in the ofBoe for rogistra ^ 
tion of titles are public documents. — 
Re Fitssgkrald, 11926J 1 1. R. 42. — 
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3518a. Stationers* Hall register — Of Orst per- 
formances of dramatic productions.] — Falcon 
V. Famous Playehis Film Co., Ltd,, No. 
624a, arUe. 

3526. Add, Annotation : — Reid. R. v. Minister of 
Health, Ex p, Yaffe, [1930] 2 K. B. 98. 
3543. Add, Annotations : — As to (2) Consd. Falcon 
V, Famous Players Film Co. (1920), 135 L. T. 
650. Apld. lie Stollery, Weir v. Treasury 
Solicitor, [1926] Cli. 284. 

3547. Add. Annotation : — Refd. Stoney v. East 
bourne B. D. C., [1927] 1 Ch. 307. 

3572. Add. Annotation : — Refd. Busby v. Avghe* 
rino, [1928] A. C. 290. 

3580. Add. Annotation : — Refd. Busby v. Avghe* 
rino, [1928] A. 0. 290. 

3584. Add. Annotation : — Refd. Stoney v. East- 
bourne R. C. & Devonshire (1920), 13.5 L. T. 
281. 

3589. Add. Annotation : — Refd. Busby v. Avghe* 
rino, [1928] A. C. 290. 

3686. Add. Annotation: — As to (2) Consd. Busby 
V. Avgherino, [1927] 2 Ch. 33. 

3784. Add. Citation 2 B. R. A. 582. 

3802a. .] — Haynes v. Hayton (1828), 0 

L. J. O. S. K. B. 231. 

Annotations: — Consd. Bossey v. Windham (18 14), C Q. B. 
166; W'hltotJ. Morris (1852), 11 C. B. 1015. 


3850a. Following letters.]— Letters following 

a letter written “ without prejudice ** should 
be treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open. — India Rubber, Gutta Perciia & 
TELBaBAPH Works Co., Ltd. v. Chapman 
(1926), 20 B. W. C. C. 184, C. A. 

3860. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs V, Nottingham Journal, [1929] 2 
K. B. 1. 

3902. Add. Annotaiion : — Refd. Layzell v, Thomp- 
son (1927), 137 L. T. 106. 

3907. Add. Annotation : — As to (3) Refd. Moser 
v. Ambleside U. D. C. (1925), 89 J. P. 118. 

3911. Add. Annotations : — Consd. Stoney v. Bast-' 
bourne R. 0. & Devonshire (1926), 95 L. J. Ch. 
312 ; Trafford v. Thrower (1929), 45 T. L. R. 
502. Refd. Hue v. Whitelcy, [1929] 1 Ch. 
440. 

3914. After this case add Sec^ also. Highways, 
Nos. 355a, 355b.’* 

3919a. To prove state of premises.] — Doe d, 

Fenton v. Butcher (1847), 9 L. T. O. S. 82. 

3932. Add. Annotation Consd. United States 
Shipping Board v. St. Albans Ship, [1931J 
A. O. 632. 


sfiT. Proprietor's licgistr}/ Book .] — 
Fulton v. CnEEUtfAN, tl930j 4 D. h. R. 
43 ; on appeal, tl931j S. C. It. 221 ; 1 
D. h. R. 733.— CAN. 

PART IV. SECT. 12. SUB-SECT. 20. 

sh. Weight of evidetice.] — The im- 
portance as evidence of revenue 
records, admissible under Indian 
Evidence Act, s, 35, varies with the 
clrcmnstancos. — G anuabai v. Fakik- 
oowuA (1929), I. L. R. 54 Bom. 336.— 
IND. 

PART IV. SECT. 12, SUB-SECT. 21. 

g proved.] — The contents 

of a statute of any province within the 
Kind's dominions may be proved by 
the production of a copy purporting 
to bo printed under the authority of 
the Legislature of that province. — 
Nortiikrn Tkusts Co. v. McLean, 
fi926] 3 D. L. R. 93 ; 58 O. L. R. G83.— 
CAN. 

PART IV. SECT. 12, SUB-SECT. 22. 

sj. Records of secretary of province — 
Entry as to delivery of patent — In 
secrclary's handwriting — Whether proof 
of possession, of ^tent.] — Qu. : whether 
the evidence of the secretary of the 
province, that it appears by an entry 
in hlf» own handwriting, in a book kept 
for such entries, that a patent was 
dollvored to A.. & that he therefore 
felt sure that it was delivered to A. 
or his servant, but has no recollection 
of It, is sulBclent to charge A. in trover 
with the possession of sneh patent. — 
Hampson V. Boulton (1830), 5 O. 8. 
23.— CAN. 

PART IV. SECT. 13, SUB-SECT. 2. - A. 

3679 V. .] — ^Account books are 

admissible in evidence, imdcr Evidence 
Act. 1872, s. 34, without any formal 
proof that they wore regularly kept in 
the course of Ijusiness. The Legis- 
lature, in sect. 34, has dispensed with 
the necessity of such formal proof, 
which was rocjuircd by the former Act 
II. of 1855. In order that account 
books may be deemed regularly kept 
in the course of business, it is not 
necessary to show that tliey had been 
entered up os &; when the transactions 
took place. — E mperor v. Narbada 


Prasad (1929). I. L. li. 51 All. 864.— 
IND. 

si. CorporaHon or partnership hooks.] 
— Dofts., stock l)rokcrs, were indicted 
& tried {a) for conspii'acy by fraudu- 
lent means to defraud customers ; 
(5) for conspiracy by fraudulent moans 
to affect tfio public market price of 
stocks publicly sold ; (c) for that with 
intent to make gain or prolit by the 
rise or fall of stoeks they made agree- 
ments for the sale or i)urchase of stocks 
in respect of which no delivery was 
ever made or int.eiidod to be made : — 
If eld : b<ioks of account, records, 
other docuuients of defts. wore i>ro- 
pcrly adinitb^d at tho trial. — R. r. 
►Smart &, Youxa; R. 1’aterson & 
Campbell ; R. v . stobik & Fori.ong, 
119311 2 1). L. n. 207 ; O. li. 176; 
55 Can. O. C. 310.— CAN. 

PART IV. SECT. 13, SUB-SECT. 2.— B. 

sb. prove to whom credit given.] — 
White w. Miller (1888), 27 N. B. R. 
143.— CAN. 

PART IV. SECT. 13, SUB-SECT. 4. 

go. Books of railway companies — 
Ttepair hook.] — Canada Central Itv. 
Co. V. McLaren (1883), 8 A. It. 564.— 

CAN. 

PART IV. SECT. 13, SUB-SECT. 5. 

di, .J — A book main- 

tained by members of a family of 
hereditary bards, containing entries 
of domestic events occurring in tho 
family to which they rendered service, 
the events recorded being such os arc 
usually known to a family bard in 
connection with his calling : — Held : 
admissible as evidence concomlng the 
relationship of tho members of tho 
family, wnoso history was entered 
tlieimn. — A nandi r. Nand Lal (1924), 
I. L. 11. 46 AU. 665.— IND. 

PART IV. SECT. 13, SUB-SECT. 6.~A. 

1 i. In pursuance of arnimon 

ohjcct.] — Held : letters, written by tho 
mother of a petitioner in a suit for 
re.^litutloii of conjugal rights, which, 
if written by petitioner would have 
ticen evidence of her lock of sincerity, 
wcfc admissible against her on it being 
proved that they were written in pur- 
fauanco of an object common to peti- 

10 


tioncr Sc her mother. "—I’iioaiah v. 
Thomas (1931), 31 8. R. N. H. W. 159 ; 
48 N. W. W. N. 21.- AUS. 

PART IV. SECT. 13. SUB-SECT. 7.— B. 

3843 ii. S P. Merry v. Machin 
(1926), 47 N. L. R. 236.— S. AF. 

1 i. Subsequent correspondence 

on same subject.]— in order to render 
letters written “ without prejudice 
inadmissible as evidence it must appear 
that there w as a dispute or negotiations 
pending betw’ccn tho parties &■ that tho 
lottem were written bond fide with a 
view^ to its settlement. Jjotters wiittcri 
“ without prejudice protect subse- 
quent eorrespondenee on tho same 
subject-matter. — McLeod v. 1'e arson, 
[3931] 3 W. W. R. 4 ; 4 D. L. R. 673. - 
CAN. 

PART IV. SECT. 13. SUB-SECT. 11, 

3870 i. Admissibility.] — Held : a 
telegram received by pltf. from 
deceased was not admissible in evidence 
without proof that docoosod had sent 
a tclogiam in those terms, 6c that tho 
original telegram, signed by deceased, 
had been destroyed or lost. — Adamson 
V. Vachon (Sask.) (1912), 22 W. L. R. 
494.— CAN. 

PART IV. SECT. 13, SUB-SECT. 12. 

q i. .] — Will proved before 

a notary public, 6c recorded during 
tho lifetime of testator, properly 
admitted In evidence. — Murray v. 
Duff (1895), 33 N. B. It. 351.— CAN. 

id. Necessity for production of .\ — 
Where pltf.’s counsel In opening iiis 
case stated it as a question of legiti- 
macy, & that deft, claimed under a 
will, & the defence was conducted 
without the production of the will, 
as If tho statement of the counsel ha<l 
rendered that unnecessary : — Held : it 
ought to have been produced. — Doe 
d. BuF.AKBy V. Brearky (1840), 2 
U. C. R, 349.— CAN, 

PART IV. SECT. 17. 

sb. Ik'cvnstruciion of erhne.] — In the 
course of a culpable homicide trial 
arising out of tho shooting by thc5 
accused, a warder, of one of a gang of 
convicts in bis charge, the Ci'own 
tendered in evidence, through the 
photographer, photographs of the 



VoL XZn.— Eridenm. Cases 8988— 402S. 


398d« Add. Annotation : — Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. 0. 682. 

8934. Add. Annotation : — Consd. United States, 
Shipping Board v. St. Albans Ship, [1931] 

3935a. Dimensions & relative proportions of 

subject-matter.] — (1) Clearly a photographic 
picture cannot be relied upon as proof in 
itself of the dimensions of the depicted object 
or objects, & cannot be made properly avail- 
able to establish the relative proportions of 
such objects except by evidence of personal 
knowledge or scientific experience to demon- 


strate accurately the facts sought to be 
established. 

(2) The extent to which & the processes 
by which an accurate topo^aphic plan can 
be produced from a pictorial delineation of a 
scene are matters of common knowledge 
could hardly be said, though such questions 
have long occupied the attention of men of 
science (Lord Mbrrivaue, P.). — ^United 
States Shipping Board v. The St. Albans, 
[1931] A. C. 632 ; 100 L. J. P. C. 73 ; 144 
L. T. 601 ; 47 T. L. U. 245 ; 18 Asp. M. L. V. 
190, P. C. 

3969. Add. Citation 130 L. T. 446. 


Part V. — Witnesses. 


3975a. -.] — ^A judge cannot exclude a child- | 

witness from the box on the ground that ilio 
case is unfit for him or her to be concerned 
in ; bis power is limited to the ustial inquiry 
about the child’s understanding of an oath or 
of the duty of telling the truth. — 11. v. 
Moscovitch (1924), 18 Cr. App. Rep. 37, 
C. C. A. 

3980a. Examination by Judge in private 

— Illegal.]— The examination of a child 
witness by the judge in private in order to 
ascertain wlietlicr the witness was capable of 
understanding the nature of an oath is illegal 


& is sufficient to invalidate a conviction. — 
R. V. Dunne (1929), 99 L. J. K. B. 117 ; 143 
L. T. 120 ; 21 Cr. App. Rep. 176 ; 29 Cox, 
C. 0. 149, 0. 0. A. 

4013. Add. Annotation : — As to {!) Refd. Robinson 
V. South Australia State (No. 2), [1931] A. C. 
704. 

4027. Add. Annotation: — Refd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

4028. Add. Annotation : — Refd. Ilearts of Oak 
Assurance Co. v. A.-O. (1931), 47 T. L. R. 
679. 


s<'t*ne of tlio takoii two days 

a.ftcnvar<la & aliowiny: a partial rwoii* 
Htriu'tioii of the incident. The (‘\M- 
dcnce waH objected to - Hehi : th<‘ 
photographs were not Admissible.- - U. 
r. i’lUCTOiUiJH (1930), 51 N. 1j, K. 35*2. 
- S. AF. 

PART IV. SECT, 18, SUB-SECT. 2. 

3958 i. Surveyor's report] — Held: 
not admissible to prove the extent (»f 
the lands ho was employed to survey. — 
R. r. I^iCE Brotheiw & Co., [1925] 
3 I). L. H. 595 ; revag.. 11 Uii'l ] 3 D. L. R. 
817.— CAN. 


PART IV. SECT. 20. 


3962 f. Accounts — Carbon copies — 
Whether boohs within County Courts 
Act, 3913, s., 138.1— Qu.; whether 
carbon copies of slips showing an 
account for goods alleged to have been 
sold & delivered are “ books within 
sect. 138 of Coimty Courts Act, 
R. S. M.. 1913, c. 44. — Faroey v. 
IlOLYK, 11929] 3 D. L. R, C82 ; 2 
W. W. R. 204 ; 38 Mon. L. R. 220.— 
CAN. 


q i. .]—Il€ld : a oortltieate 

of guardianship was not a puhlic or 
otlior othcial hook, register or record 
within sect. 35 of Evidence Act, & an 
tintry thei*eln relating to tlie age of a 
minor was not in Itself admissible in 
evidence to prove the age.— SAii>-i n- 
NiasA Bibi r. Rcqaiya Bibi (J930), 
1. L. R. 53 All. 428.— IND. 


■e. Certificate of weighmasler.] — Held : 
primA fame evidence only of weight at 
the time of weighing. — T enold Sc 
Tannas t>. Canadian Paoifio Ry. Co., 
11927J 3 D. lu R. 695; [1927] 2 
W. W. R. 491 ; 33 Can. Ry. Cas. 86; 
21 Sask. L. R. 665.— CAN. 


sg. ftesolntion of Bar Assoeiation.] - 
Ill order to onablo a ct. to admit in 
evidence a resolution of a Bar Associa- 
tion It is necessary to establish that it 
was passed at a meeting specially & 
properly cojivened for the purpose, 
which implies that the meeting should 
have boon convened after reasonahlo 
notice in the manner prescribed by 


the regulations of the Association, in 
tlie ahsonco of any rcgiilatic^ns on the 
subject, personal notice to all the 
available members of the Association, 
so that they may have proi)er oppor- 
tunity to attend the meeting Sz to 
express tlu;ir views thereat. — (J xiati’u 
B ncj r. Crown (1930), I. L. R. 3 2 
Lab. 385.— IND. 

PART V, SECT. 1, SUB-SECT, 1.— 
A. (a). 

3974 HI. .] — New trial ordered 

In an action for negligence, on the 
ground that the trial judge bad not 
expressly directed the jury that the 
law required that the case should not 
be decided on the testimony of the 
Infant pltf., seven years old, who was 
not sworn, unless It was corroboraU^d 
by some other material evidence ; 
although lie had warned the jtiry to 
consider her testimony very carefull 5 \ 
— Rouinhon V, Burns & Co. Ltd. & 
Cirunon, [1928] 1 1). L. 11. 610 ; 11928] 1 
VV. W. R. 70 ; 23 Alta. L. R. 170.— CAN. 

3974 iv. .] — ** Other material 

evidence witliin the requirement of 
Alberta Evidence Act, s. 19, that the 
unsworn testiinony of a child of tender 
years must bo corroborated, means 
evidence material to the Issue w^hlch 
must be sustained by the party on 
whose behalf the child’s evidence is 
adduced ; therefore, where that Issue 
is negligence, it means evidence relating 
to the fldlegod negligence. The evidence 
relied on as oorroborativo in the present 
case did not go so far as to touch the 
question of negligence. — Cuthbertson 
i*. Lethbridoe. 11928] 2 D, L. R, 662 ; 
[19281 1 W. W. R. 816; revad.. [19293 
4 D. L. R. 1052; S. C. R. 170.— CAN. 

3976 il. .]— A child of ton said, 

“ I know I have got to tell the truth, 
I know where you go when you don’t 
tell the truth, to gaol ** : — Held : tlUs 
answer was not inoonslstont with an 
uudorstandlng of the nature & quality 
of an oath, although showing no 
appreciation of reward & punishment 
in a future state. — Spooner r. Taylor, 
U926J S, A. S. R. 396.— AUS. 


J.S. 
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3979 iv, Canada Evidence 

Act, 8. 16.]— Sankey V. R., [1927] 4 
1). L. R. 246; [1927] S. C. R. 436 ; 
48 Can. Grim. Cas. 97.— CAN. 

3979 V. .]— R. r. Fitz- 

patrick, 11929] 1 D. L. R. 806 ; 1 
W. W. R. 393 ; 61 Can. Crim. Cas. 
140 ; 40 B. C. R. 478.~-CAN. 

PART V. SECT. 1, SUB-SECT. 1.— B. 

g (p. 390) i. Agent conducting 

case.] — An agent conducting a case In 
the Burgh police ct. is a competent 
witness In the cause.— Caaipbell r. 
Cochrane, [1928] S. C. (J.) 25.— SCOT. 

p (p. 391 ) i. — — . ] — ^A prosecutor who 
has conducted a preparatory examiirn- 
tlon ill a magistrate’s ct. Is a competent 
witness for the Crown at the trial. — 

R. V. Becker, [1929] App. D. 167.— 

S. AT. 

sg. Juryman in first action — On 
hearing of new trial.] — At the hearing 
of a new trial, n juryman In the first 
action w'as tyvlled to give evidence as 
to what he saiv w'hllst on a view wdth 
his fellow jurymen. His evidence was 
rejected on tlie ground that having 
been a juryman in the first action ho 
was not competent to give evidence 
at the now trial : — Held : the witness 
was competent to give evidence of 
w'hat he actually saw & observed 
provided the ovidenoo was otherwise 
admissible. — Mackay v. Elias (1928), 
28 S. R. N. S. W. 340 ; 45 N. S. W. 
W. N. 86.— AUS. 

4001 i. Solicitor .) — ^A solr. is 

a competent witness for his client, &, 
when he is not also acting as an 
advocate, there is nothing reprehensible 
In his being a witness. While an 
advocate can testify for a iparty whose 
cause he is conducting, the practice 
is highly objectionable. — Parry v. 
Parry, [1926] 3 D. L. R. 95 ; [1926] 
2 W. W. R. 185 ; 20 Sask. L. R. 474.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

— .]— Andrews r. Hor- 
laNb, U93‘ij 3 B. L. R. 159.— CAN. 



Cases 4029—4477. English and Empibe Digest Supplement. 


4029. Add. A nnotation : — Apld. Isaacs v. Cook, 
fl025] 2 K. B. 391. 

4077. Add. Annotations : — Apprvd. & Apld. Be 
Paget, Ex p. Official Receiver, [1927] 2 Ch. 85. 
Reid. Be Jawett, [1029] 1 Oh. 108. 

4130. Add. Annotation : — ^Refd. H. v. Bath Oom> 
pensation Authority, [1925] 1 K. B. 085. 

4148. Add. Annotation : — Reid. Minter v. Priest, 
[1929] 1 K. B. 055. 

4161a. Acting for partner.] — A., a solr., being 

engaged in negotiations for the sale of on 
estate of his own, devolved the conduct of 
the business with regard to it on his partner, 
& made certain statements to him : — Held : 
the relation of solr. & client existed between 
them, & the communications were privileged. 
— Beamish v. Owens (1840), 7 L. T. O. S. 60. 

4190. Add. Annoiaiion : — Consd. Minter v. Priest, 
[1929] 1 K. B. 055. 

4192. Add. Annotation ; — Apprvd. Minter v. Priest. 
[1929] 1 K. B. 655. 

4199. Add. Annotation : — ^Apld. Minter v. Priest, 
[1929] 1 K. B. 655. 

4201. Add. Annotation : — ^Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4213a. .1 — (1) Communications 

passing between a solr. & a prospective client 
with a view to the client retaining the solr. 
on professional business are privileged from 
disclosure, even if the solr. does not accept 
the retainer. 

(2) Conversations between a solr. & client | 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
ai*e privileged from disclosure, as the business 
is professional business within the ordinary : 
scope of a solr.’s employment. 

(3) Where the relation of solr. & client is 
established, any conversation passing between 
them, to be protected from disclosure, must 
be fairly referable to that relation ; it must 
be for the purpose of giving or receiving 
professional advice, — Minter v. Piuest, 
[1930] A. C. 558 ; 99 L. J. K. B. 391 ; 143 
L. T. 57 ; 40 T. L. li. 301 ; 74 Sol. Jo. 
200, H. L. 

Annotation: — Qencrally, Consd. Harris v. Harris (1U30), 47 
T. L. 11. 15. 

4217. Add. Annotation : — Reid. Minter v. Priest, 
[1929] 1 K. B. 055. 

4218a. .] — Minter v. Priest, No. 4213a, 

ante. 

4228a. .] — Pltf., who had been 

employed by deft, to take care of his house, 
but who had subsequently left it, brought an 
action against him for breach of promise of 


ixxaxijAge. Deft, had threatened to proceed 
criminally against her on a charge of taking 
away some of his property from the house. 
The ct. refused to com^^l pltf. *8 attorney to 
^ disclose her place of residence, as deft, knew 
who she was, Sc had avowed that he sought 
the information with the view of effecting 
her arrest on the criminal charge. — Harris v. 
Holler (1849), 19 L. J, Q. B. 62. 

Annotation: — ^Reld. Oox t?. Dookett (1865), 18 C. B, N. S, 
239.- 

423784 .] — Communications made by 

one of the spouses pending the possible 
institution of proceedings for divorce to a 
solr. who has hitherto acted as their common 
adviser are within the scope of professional 
privilege. In subsequent matrimonial pro- 
ceedings in a ct. of summary jurisdiction 
between the spouses, the solr. is not an 
admissible witness to prove a statement 
made by one of them involving an admission 
of adultery. — ^Harris v. Harris, [1931] P. 
10 ; 99 L. J. P. 149 ; 144 L. T. 169 ; 95 
J. P. 1 ; 47 T. L. R. 16 ; 74 Sol. Jo. 755 ; 
28 L. G. R. 641 ; 29 Cox, C. C. 189. 

4259. Add. Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4269a. Admlssionof adultery.]— Harris v. Harris, 
No. 4237a, ante. 

4275. Add. Annotation : — ^Reld. Minter v. Priest, 
[1929] 1 K. B. 655. 

4286. The first line of the text of the paragraph 
should read “ Where at law the paAy 
calls.’* 

4305. Add. Annotation : — Consd. Watt v. Longs- 
don, [1930] 1 K. B. 130. 

4428a. Application to set aside — Whether 

“ In ** action.] — Held : an application by a 
a person, who had been served by one of 
the parties to an action with a subpoena duces 
tecum^ to set the subpoena aside was an 
application “ in ” the action within 11. 8. C., 
Ord. 52, r. 2, although appet. was not a party 
to the action, & the application could not be 
heard. — R. v. Investors’ Review, Ltd., 
Ex p. Wheeler, [1928] 2 K. B. 644 ; 97 
L. J. K. B. 802 ; 140 L. T. 43 ; 44 T. L. R. 
724 ; 72 Sol. Jo. 570, D. C. 

4461a. .] — The possession of a solr. is, for the 

purpose of a sul)poena duces teemn^ the 
possession of the client. — Jordan v. Roberts 
(1862), 7 L. T. 68. 

4472a. Court not entitled to Impound.] — 

Be Till, Ex p. Parsons (1871), 19 W. R. 326. 

4477. Add. Annotations : — Refd. Be Cameron’s 
Coalbrook, etc. Ry. (1869), 25 Beav. 1 ; 
Lockett V. Cary (1804), 3 New Rep. 405 ; 


part V. sect. 2, sub-sect. 4.— 
B. (a). 

4060 zxi. .] — Under Canada 

'romi)erance Act, 1878, k. 123, accused 
is not bound to criminate hiuiself.—K.t. 
Halpin (1880), 12 O. R. 330 — CAN. 

4060 xxii. .] — The rofui-al “ to 

aaswor any question touching the 
case*’ ill Liquor License Act, s. 11.5, 
means any question which may be 
lawfully put, which the witiicRH Is 
olhorwiso bound to answer. — Ite. ASK» 
WITH (1899), 31 O. U. 159.— CAN. 

PART V. SECT. 2, SUB-SECT. 4.-C. 

4105 i. iy/in nut// take Qhiection — Not 
coun>Htl.\ -The claim for protection 
against iucriinlnating questjona is a 
personal <uie & miuvt be made by the 
piu'ty liriiijclf & under oath. The 


! objection of hifl counsel will not do. — 
K. V. McInttkb (1909), 7 E. L. R. 60. 
—CAN. 

PART V. SECT. 2, SUB-SECT. 4.— F. 

sh. Privilege taken away by pro- 
mrtcial etcUvle — liight to claim sj)ecial 
privilege under Canada. Evidence Act, 
8. f) — Witness must have objected to 
giving evidence.] — It. v. HAitoouiiT, 
[19301 3 D. L. R. 59; 53 Can. C. C. 
156.— CAN. 

PART V. SECT. 2, SUB-SECT. 10. 

8k. Whether Act of 1696. c. 25, applies 
in questions betmen .] — Galloway v. 
Galloway, [19291 S. C. 160.— SCOT. 

PART V. SECT. 8, SUB-SECT. 8.— 
B. (d). 

sa. Notes made by police ojflccr ,] — 
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Notes made by a police otUcer for the 
purpose of making a report to his 
superior oOicor are conOdentlal, A 
their production cannot bo Insisted on 
by accused. — Hinshelwood v. Auld, 
[1926) ‘J. C. (J.) 4.— SCOT. 

sb. When amounting to contempt of 
court.] — B„ the Acting Secretary of the 
Dried Fruits Board of South Australia, 
was served with a subpoena duces tecum 
to produce certain minute books of the 
Board at the hearing of an action 
against the Minister for Agriculture 
for the State of South Australia & 
others. Acting on the direction of the 
Minister, B. refused to bring the books 
Into ct., but produced a oortillcato by 
the Minister that the disclosiire of the 
books would bo contrary to public 
pobey & prejudicial to the public 
interest: — Held: the order to bring 



Voi. XXn.— Evidenee. Cases 44?7-4881a, 


Fowler v. Fowler (1881), 29 W. R. 800 ; Re 
Hawkes, Ackerman v, Lockhart, [1898] 2 
Ch. L 

4521a. Put In witness-box but not examined.] 

— Held : his costs of travelling So attending 
the trial ought to be allowed. — ^F lower v. 
Gardner (1857), 3 C. B. N. S. 186; 27 
L. J. a P. 66 ; 30 L. T. O. S. 135 ; 140 E. E. 
710. 

4586. Add, Annotalion: — Refd. The MassUia, 
[1926] P. 180. 

4594a. Witness not called.] — Where a charge 

for the attendance of such witness was 
allowed, because counsel in advising on 
evidence thought that the witness was 
necessary ; — Held : that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought not 
to be founded. — The Lord Strathcona 
(No. 3), [1920] W. N. 270, 0. A. 

4649. For “ (circa 1660) ** read “ (circa 1670).’' 

4722. Add. Annotation : — Refd. R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 

4729. Add. Annotation : — As to (2) Refd. R. v. 
Anderson (1929), 142 L. T. 580. 

4729a. Whether obligations of oath understood — 
When witness may be asked.] — ^A judge is 
entitled to question a witness at any stage 


of his evidence with a view to ascertaining 
whether he recogjnises the obligations of an 
oath.— R. V. Wilson (1924), 18 Or. App. Rep. 
108, 0. 0. A. 

4784. Add. Annotation : — Consd. Lala Indar 

Prasad v. Lala Jagmohan Das (1927), 43 
T. L. R. 536. 

4815a. In an action for revocation 

of probate tho party propounding the will, 
being obliged to call as a witness one of the 
attesting witnesses whose evidence was 
adverse to the plea of due execution, was 
held to be entitled to cross-examine the 
witness as a witness of the ct. — Oakes v. 
UZZELL, [1932] P. 19 ; 100 L. J. P. 99 ; 146 
L. T. 96 ; 47 T. L. R. 573 ; 75 Sol. Jo. 543. 

4818. Add. Annotations :—As to (2) Consd. More 
V. Weaver, [1928] 2 K. B. 520. Expld. Minter 
V. Priest, [1929] 1 K. B. 655. Consd. Minter 
V. Priest, [1930] A. C. 558. 

4S10a. Intention to discredit witness.]— R. 

i;. Hart (1932), 23 Cr. App. Rep. 202, 
C. 0. A. 

4831a. -.] — There being two claimants ^ 

the eldest surviving son of testator’s cousin 
J. referred to in testator’s will, one being 
pltf. in the action & the other a co-deft. with 
X., on tho trial of the issue which of them 


(ii(* books into ct. as directed by the 
fnUijmwi being made by a competent 
C5t., tlio refusal to obey that order was 
a contempt of ot. — J ames v. Cowan, 
lie Botten (1U2D), 42 C. L. II. 30r>.— 
A US. 

PART V. SECT. 3, SUB-SECT. 6.— A. 

4493 iii. Expert wUneas.] — Held: 

a medical witness could not refuse to 
^rive evidence beeaiifle his fees had not 
been paid. — K. v. Hubley (N. 8.), 
[1U2;>| 1 D. L. K. 494 ; 43 Can, Grim. 
Cas. 208.— CAN. 


witneaaea — Power to grant feta veaied 
in arbitrator .] — Under Public Works 
Act, R. S. B. C. 1924. c. 211, s. 24, 
the arbitrators only are vested with 
authority to grant or withhold witness 
fees in the case of any particular 
witness, at any rate to the extent of 
deciding whether such foes should be 
inclnded In tho bill of costs for taxa- 
tion or not, & what amount of pre- 
paration was reaflonably necessary* — 
Re Oalt Bkos. Sc Burnaby (1928), 
39 B. C. R. 470 ; [1928] 1 W. W. R. 
798.— CAN. 


PART V. SECT. 3, SUB-SECT. 5.— 
D. (a). 

4543 V. — Where there 

was suffleiont evidence l)efore the trial 
Judge to warrant him in finding that 
deft, came from Cuba to St. John, not 
merely because he was a necessary 
witness Sc wished to testify at a trial 
on his own behalf, but that he would 
have come as he did hatl tliero boon 
no trial of the cause expected : — Held : 
deft, was not entitled to be paid 
travelling expoiisoa under sucb con- 
ditions.— Purity Ice Creaai Co. v. 
O’Connell (1924), 62 N. B, R. 422.— 
CAN. 

4648 vi. .] — A witness, 

who resides abroad, is entitled to the 
expenses of being brought before the 
ct. to give evidence Sc also to the sub- 
slstonce money due during the period 
of detention. The same prmciplo 
applies to the cose of a party whose 
evidence is reasonably necessary Sc 
material for tho purpose of his case Sc 
on hla behalf. — ^LANaLEY v. D’Aecy 
( 1929), I. L. R. 54 Bom. 62.— IND. 

I 1. Whether applicalile to Royal 

Oommiaaton.lr—ThG right of a witness 
ill a civil proceeding to prepayment of 
conduct money Sc expenses to Sc from 
where he is ordered to be in attendance 
is well settled. Sc tho same principle 
which ^jiUes to a civil proceeding in 
one of H^M. Superior ots. of record must 
a fortiori apply to a Royal Oom- 
mlssioo in the absence of express 
statutory power. — R. v McAdam 
( 1927). 60 Can. Grim. Cas. 31 ; 39 
B. C. R. 101.— CAN. 


PART V. SECT. 8, SUB-SECT. 6.— F, 

b i. Award silent aa to fees of 


PART V. SECT. 3. SUB-SECT. 6.— 
A. (d). 

sz. Defendant without notice of privi- 
lege .] — An action for false arrest does 
not lie for tho arrest, under a 
capias, of a person who was a wit- 
ness in another suit. — Thompson v. 
Schneider, [1929] 1 D. L. R. 989; 
60 N. S. R. 329.— CAN. 


PART V. SECT. 8, SUB-SECT. 7.— 
A. (o; I. 

4646 i. General rule — Clear case must 
be made out .] — Desrooiiers t?. Quebec 
Liquor Commission & Simard (1922), 
37 Ckin. Grim. Cas. 17 ; 23 Q. P. R. 
427.— CAN. 

4649 iv. .] — A witness, sum- 
moned by the High Ct. to give evidence, 
left tho jhrisdiction without being 
discharged as a witness & without the 
permission of the ct.. in order to avoid 
^viug evidence; — Held: such oou- 
duct amounted to contempt, & the 
High Ct, had inherent jurisdlotion to 
punish for that contempt. — Ebraijtm 
MAMOOJEE Parekh V. R. (1926), 
I. L. R. 4 Ran. 257.— IND. 


PART V. SECT. 4, SUB-SECT. 1.— 
B. (a). 

e i, .] — Tho fact that a de- 
ponent, who on being sworn raised Ms 
right hand, did not kiss or touch the 
Bible held not a ground for holding 
that the affidavit was not validly 
sworn. — Bourqouin v. Roc an (Man.), 
[1929J 4 D. L. R. 1000 ; 3 W. W. R. 
399.— CAN. 


■m. Oath in English — Subaegumt uae 
of interpreter .] — Tho foot that during 
the examination of a Oown witness 
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whoso native tongue was a forc^ign 
language it was found advisable to 
mako use of an interpreter : — Held : 
not to lead necessarily to tho con- 
clusion that ho had not understood tho 
natm ‘0 of tho oath which had been 
administered to him in tho English 
language. — R. v. Depillipi, [1932] 1 
W. W. R. 545 ; 26 Alta. L. R. 134.- • 
CAN. 

PART V. SECT, 6, SUB-SECT. 2. 

4759 ii. Tiw> plaintiffs 

wiinesscjt,] — Semhle : when there are 
two pltfs. & both are wltuossos, deft, 
has not tho right to insist that while 
one of them is giving his testimony 
tho other shall bo excluded. — McInitre 
w. McIntyre, [1925] 2 W. \V. R. 581. — 
CAN. 


PART V. SECT. 6, SUB-SECT. 1.— A. 

Bb. Evidence of foreign leifarss— 
When interpreter allowed .] — VvhiJe it 
is diisirablo that a foreigner should not 
bo allowed to give his testimony through 
an interpreter it ho really undersUnds 
English, yet where a witness persists 
ill sUting bis ignorance of English & 
that he does not imderstand^ the 
questions put to him. Sc there is no 
evidence that ho is not speaking the 
truth, he should not be forced to testify 
in English, especially wheio the result 
is a mass of unintelligible evidence.— 
poNOMOuorT V. PONOMOHOFF, [1925] 
3 W. W. R. 073.— CAN. 

jfi criminal trials.] — See 

Criminal Law, Vol. XIV., p. 204. 


>ART V. SECT. 6. SUB-SECT, 2. — B, 

4830 i. Other defendant d: his 

aifwaascs. On the trial of a clvu 
loUon, other than for divorce, against 
nore than one deft., when dofts. have 
^loaded separately, thons is no 
jubstantial dlfleronoe In their Intereste, 
the judge may refuse to allow separate 
jross -examination of co-deft. s wit- 
aesses ; in other ciroumstanoes separate 
sounsel may bo oUowed to be hoard, 
with the oousequentlal right to cross- 
examine oo-deft. or his witness^.— 
Millar v, B. Raph) 

Ltd ri9261 1 D* L. R. 1171 , [19261 
1 WV iv R: 543 ; 36 B. C, R. 345.- 
CAN. 



Cases 4881a— 5140. English and Empire Digest Supplement. 


occupied that position : — Held : cross- 
examination on behalf of X. of witnesses 
called by her co-deft. could not be allowed. — 
Ee Wagstaff, Wagstaff v. Jalland, [1907J 
2 Ch, 36 ; 76 L. J. Ch. 369 ; 96 L. T. 006 ; 23 
T. U B. 426 ; on appeal, [1908] 1 Ch. 162, C. A. 

4884a. .] — Oakes v. Uzzeix, No. 4815a, 

ante, 

4849a* -.] — Where a deft, in a running- 

down action is cliarged with negligence in a 
particular case it is not competent to ask 
him a question to obtain an answer which 
would show tliat he has been negligent on 
some other occasion or occasions. Much less 
is it competent to ask him a question which 
merely shows that ho has been involved in 
some other accident for which it is not 
suggested that he was to blame. On the 
other hand, a question prt>perly directed so 
as to test his credibility as a witness, or his 
skUl or competence as a dviv^er, if these 
matters are in issue, is not to be excluded 
merely because it shows that ho has ])re- 
viously been involved in one or more other 
accidents. — J ames v, Aubigier (19.S2), 48 
T. li. B. 600 ; 76 8ol. Jo. 628, D. C. ; affd, 49 
T. L. B. 36. 

4859. Add, Annotation : — ^Apld. Grinham v, Davies, 
[1929] 2 K. B. 249. 

4875. Add. Annotation: — Dlstd. B. v. Harris, 
[1927] 2 K. B. 687. 

4886a. .] During a trial, coimsel for 


the prosecution cross-examined the accused 
on file contents of an alleged document. 
The document was not produced, but counsel 
for the prosecution, believing that the 
original would be in his hands before the end 
of the trial, suggested to the jury that the 
original was in existence : — Held : such 
cross-examination, where the original docu- 
ment was in fact incapable of being pro- 
duced, was irregular & invalidated the 
conviction. — B. v, Anderson (1929), 142 
L. T. 580 ; 21 Or. App. Bep. 178 ; 29 Cox, 
C. C. 102, C. 0. A. 

4902. Add, Annotation B. v. Anderson 

(1929), 142 L. T. 580. 

4997. Add. Annotation : — Refd. Jacobson v. 

Frachon (1927), 138 L. T. 386. 

5022. Add. Annotation: — Refd. B. v. Copostake, 
Hx p. Wilkinson (1926), 90 J. P. 191. 

5027. Add. Annotation: — Consd. B. v. Copcalake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

5099. Add. Annotation Retd. B, v. Liddle 
(1928), 21 Cr. App. Bep. 3. 

5107. The second line of this paragraph should 
read “ out to be unfavourable to the party 
calling him is not.” 

5112. Add, Annotation : — Refd. B. v. Harris (1927), 
20 Cr. App. Bep. 144. 

5140. Add. Annotation .-—Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 


PART V. SECT. 6, SUB-SECT. 2.— D. 

4880 vi. . ] — The testimony of a 

witness may not bo «5ontradicted in 
respect of a matter relevant only as 
affecting Ills credibility. Evidence Act. 
88. 45, 46, requires that the statement 
to be contradicted shall bo relative to 
the subject-matter of the cause, 
therefore. In an action where a wife 
claims ownership of certain property, 
evidence of statements made by the 
husband to a third party Indicating 
that he o^mod the property are ur>t 
admissible to contradict the husband’s 
testimony, & should not be acted upon 
in determining: the question of owner- 
ship. — ZwiCKER V, Young, fli)29] I 
D. L. 11. 602 ; 60 N. S. 11. 233.— CAN. 

4839 vii. .] — In an action for 

libel a pltf. may not be cross-examined, 
In mitigation of damages, about violent 
& abusive language used by him on 
occasions & about people, having no 
connection with the libel sued on. — 
Judd v. Sun Newspaper, Ltd. (1029), 
30 S. R. N. S. W. 294 ; 47 N. S. W. 
W. N. 96.— AUS. 


PART V. SECT. 6, SUB-SECT. 4. 

4874 lii. .] — He Hayes Williams 

(1926), 26 S. R. N. S. W. 383 ; 43 
N. S. W. W. N. 101.— AUS. 


PART V, SECT. 6, SUB-SECT. 6.— C. 

4899 1. ProdwiUm of doemnent — 
Necessitu for ~-J)omment uriUtn by 
wUmss .] — Counsel for defts., in cross- 
examining pltf., asked biiu if certain 
things happened as set out in a letter 
of Ills & the reply thereto. At the 
close of pltf.’s case, counsel for deft, 
stated that he did not intend to call 
evidence, & thereupon counsel for pltf. 
asked that deft, be compelled to put 
the letters In evidence. The request 
was refused : — Held : the judge was 
right ill not comiielling deft, to put the 
letters in evirtenc<?.~- Walton v. 
Dp.^vto\ (1931 l 31 S. IL N. S. W. 393 : 
48 N. S. W. W. N. 152.- AUS. 


PART V. SECT. 6, SUB-SECT. 7. — D. 

4955 iii. Although inadiuifudblc , — 

Because prodticcd too laic .] — Jew an 


Lal Daga V. Nilmani Ciiaudhuri 
(1927), L. R. 55 Ind. App. 107.— IND. 

6k. St-atemaU by deceased — Not read 
over or signed.] — A statemeut by a 
deceased person of the circmnst^mces 
leading to his death recorded by u. 
witness but not read over t-o or signod 
by such deceased person is admissible 
In evidence as a record of what dec(‘ased 
sai<l at the time from which 1 he witnesH 
could refresh his memory. — Be Kitisn- 
NAMA Naicken (1930), I. L. R. 51 Mad. 
678.— JND. 

PART V. SECT. 6, SUB-SECT. 7.— E. 

8 i, ,3 — Before a witness is 

allowed to I'ofresh his memory of a 
statement made by another by 
reference to a memorandum of it mode 
at the time, he must bo able to state 
that such statement was truly & 
correctly entered in the memorandum, 
& whei*c a copy of tluj memorandum is 
sought to be used the witness must be 
able to show that while the entry was 
fresh In his mind he compared the 
copy with the original entry, & that 
ho found the copy correct. — It. v. 
Elder, il925J 3 D. L. R. 447 ; [1925] 
2 W. W. R. 545 ; 44 Can. Grim. Cos. 
75 ; 35 Man. L. R. 161.— CAN. 

PART V. SECT. 6, SUB-SECT. 7.-0. 

6012 i. Bv jury.] — O’Brien v. 

O’Brien (1888), Gout. Dig. 554, 992 ; 
Gam. Cos. 282.— CAN. 

so. Whether document admissible as 
evidence.] — The fact that a witness Is 
allowed to refresh his memory, by 
referring to a memorandum made by 
him, does not moke such momorandnm 
admJssIbJo as evidence In corrobora- 
tion of his testimony. — Young v. 
Denton, [1927] 1 D. L. R. 426 ; [1927] 
1 W. W. R. 75 ; 21 Sask. L, R. 319.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 8. 

6020 i. Refusal to answer questions — 
Penalties — Punishment for contempt — 
Fouler of magistrate.}-— Re Ayotte 
(1905), 15 Man. L. K. 166.— CAN. 

5020 ii. .1— Deft. 

W'as committed for contempt of ct., 
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for not aiLswcriug a question asked by 
the magistrate: — Held: the magis- 
trate had pow'cr to commit deft. — 
H, r. Endt.er (1909), 7 E. L. H. 160, 
161, 152.— CAN. 

PART V. SECT. 7, SUB-SECT. 1. 

5027 i. Grounds for rcfusi7t{f.]—ln an 
arbn. under Workmen ’h Compensation 
Acts where evidence is known to be 
fivailabh} & is not calh^d on the arbn., 
leave will nor bo granted by an appeal 
to ct. to take fuither evidmeo.*- 
Gates V. Williams, [1928] S. A. 8. R. 
252.— AUS. 


PART V. SECT. 7, SUB-SECT. 3.— A. 

5064 ii. .1 — S'lEULiNG 

Trubth CoitPN. V. JMelnechuk (Sask.), 

[1927] 4 D. L. R. 521; [1927J 3 

W. W. K. 3 31.— CAN. 

5069 i. Whether party entitled to split 
evidence mio two parts — As part of 
his case — dt partly as evidence in reply,] 
— Idtf, is not allow'ed in i)rc8entlng 
evidence to divide his case, either by 
omitting to give evidence originally 
upon a matenal point & otferiiig such 
evidence In reply, or by giving some 
evidence upon a particular point in 
his original case & offering other evi- 
dence upon the same point in i-eply. — 
Harvey v. Canadian Pacifio Ry. Go. 
(1885), 3 Man. L. R. 266.— CAN. 

PART V. SECT. 8, SUB-SECT. 1.— A. 

5082 ii. .1— The duty of 

determining whether a witness may bo 
treated as adverse or hostile is one 
peculiarly within the discretion of the 
trial Judge. — Mayfield Rural Muni- 
cipality, No. 400 V. London & 
Lancashire Guaranty & Accident 
Co. OF Canada, [1927] 1 D. L. R. 403 ; 
[19271 1 W. W. R. 67 ; 21 Sask. L. R. 
283.— CAN. 

PART V. SECT. 8, SUB-SECT. 1.— 
C. (b) 

sd. Statement made *m cxamitiation for 
discovery.] — Held : a previous or 
former *’ statement within Saskat- 
chewan Evidence Act, R. S. S., 1920 
(0. 44), SH. 32-34.— Mayfield Rural 
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5182. Add. Annotaiion : — ConBd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1029] 2 
K. B. 1. 

5107. Add. Annotation : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1029] 2 
K. B. 1. 

5199. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1029] 2 K. B. 1 . 


5300a. .] — Palin v. Ponting, No. 6671a, 

post. 

5818. Add. Annotation : — Apld. Palin v. Ponting, 
[1930] P. 185. 

5320. Add. Annotation : — Apld. Palin v. Ponting, 
[1930] P. 185. 

5388a. -.] — Oakes v. Uzzell, No. 4816a, 

ante. 


Part VI. — Expert Evidence 


5403a. Limitation of volume of evidence.] — In 

casc58 involving expert evidence the expert 
advisers of the parties, whether legal or 
scientific, are under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to bo dealt with at the hearing 
(Tomlin, J.). — G^raigola Merthyr Co., 
Ltd. V. Swansea Corpn., [1928] Ch. 31 ; 97 
L. J. Ch. 129 ; 43 T. L. R. 000 ; on appeal. 


[1928] Ch. 23.5, 0. A.; [1929] A. C. 344, 
H. lu 

5403b. S. P. A. G. v. Ringwood Rural District 
Council (1928), 92 J. P. 65 ; 26 L. G. R. 
174. 

5403c. Limitation of number of expert witnesses.] — 

In cases involving experl. evidence only two 
experts are to be heard on each side, unless 


Munioipality, No. 406 v. London & 
LANc^usinitE Guarantx- & Accident 
Co. OF Canada, [19271 1 D. L. R. 403 ; 
(19271 1 W. W. R. 67 ; 21 Sask. L. R. 
2«3.— CAN. 

PART V. SECT. 8 . SUB-SECT. 2.— B. 

jj J, Q}ie8tions tendinff to sfiow 

lx id character — Directed to prtwe isfnie 
in case A — Evidoaoe Amendment Act, 
1925, 8 . 12 (f), provides that a poreon 
cliargred & called as a vvitnesH in pur- 
suanoe of this Act shall not be asked, & 
if asked, shall not be regnirocl to answer, 
any ciuestion tetidiiisj to show, that he 
io of bad character : — Tlcld : questions 
not directed to show an acciised’a bad 
cliaracter, but to prove liis firnilty 
knowledge, which was one of 
are not inadmissible, because they 
may also tend to show his bad cha- 
racter. — ‘11. V, Baxter, (19271 S. A. 
8 . K. 321. —AUS. 

PART V. SECT. 8 , SUB-SECT, 2.— 
C. (a). 

n i. To shake evidence aivni hy 

tvilness. 1 ~ Evidence of a previous state- 
merit. inconsistent with the testimony 
of a witness is not udiiilsslble as ovi- 
deneo on the issues to bo decided in the 
action, but can only be looked to to 
neutralise or cut down the evidence 
given by the witness. — Hammer v. 
8 . lioFFND.vo Co.. Ltd. n92S). 28 
8 . li. N. 8 . W. 289 ; 45 N. S. W. W. N. 
71.— AUS. 

PART V. SECT. 8 , SUB-SECT. 2.- 
C. (b). 

6168 i. Leiter ii'ritten hy witness,] — 
\\ here a telegram a lotti'r were 
dispatched shortly aft^jr a sale of 
good.s by the seUei's’ agent to his 
employers recording his version of the 
transaction : — Held : not corrobora- 
tion of the ogent'^B oi’al testimony, 
al though they might competently bo 
referred to for the purprrso of testing 
his credibility. — G ibson it. National 
Cash Register Co., 119251 S. 0. 600. 
- SCOT. 

PART V. SECT. 9. SUB-SECT. 1. 

6209 i. Whether nece^mry,] — McNab 

Coward, [1926] 4 D. L. R. 712; 
affo., [1925] 1 D. L. R. 741.— CAN. 

5211 i. What constitutes eorroboraHon 
— Whether letter written hy witness — 
About time of event in question .] — 
Bidd : a telegram & a letter despatched 
shortly after a sale of goods by the 
sellers’ agent to his employers recording 
his vorslon of tire transaction wore not 
corroboration of the agent's oral 
testimony. — Gibson v. National Cash 


Register Co.. [1925] S. C. 500.— 

SOOT. 

6211 ii. Evidenc^e of fact essential 

to success of party.] — The corroboration 
required by Evidence Act, ll. S. O. 
1914, 0 . 76, 8 . 12, must bo of something 
essential to he show'n before pltf. can, 
upon hifl own evidence, obtain a decision 
in bis favour upon the cause of action 
he is setting up. Evidence which is 
consistent with two views corroborates 
neither. The corroborating evidence 
mu. 9 t be of some fact essential to the 
success of pltf.. though it is not required 
that all such facts be corroborated. — 
Elgin v. Stubbs. 119281 2 D. L. R. 
838 ; G2 O. L. U. 128.— CAN. 

sf. Of lelephtme ciynrersation.]- — A 
poi*son who heai-H a telephone con- 
versation may glv<< evidence to corro- 
borate the person w'hom he was with 
iSc w'ho was the actual sireaker. — 
Hanson v. Gleaner, Ltd., [1925] 
3 D. L. R. 189.- CAN. 


PART V. SECT. 9, SUB-SECT. 4. 

c (p. 494) i. -.1 — The rule, that 

claims agalu'ft the estate of a deceased 
person D^qulrc to bo corn)borated by 
other evidence than that of pltf., is a 
rule of practice rather than of law, 8c 
is only applied where the onus of proof 
rests upon pltf.. Sc has no application 
where the onus of proof of the facts 
wiiich determine the issue or Issues 
Involved rests upon the i-cpreseiitative 
of tho deceased person. — TAMAmv Te 
Axqiangi V. Treadwell, [1926] N. Z. 
L. R. 693.— N.Z. 

c (p, 494) ii. .1 — PiEFER V. 

ZiNKANN (1927), 60 O. L. R. 443,— CAN. 

0 (p. 494) iil. ,1 — B. made a 

claim against the estate of C„ deceased, 
for services rendered, which was 
allowed by the surrogate judge of 
probate :—IIeld : sotting aside tho 
decision with costs, imder R. S. o. 107, 
the evidence of B. w'as inadmissible 
in support of his claim. — lie Condon 
EsTA'ra (1896), 28 N. S. R. (16 R. Sr G.) 
208.— CAN. 

0 (p. 494) iv. — — .] — In re Mallows, 
FLErrcHKR V. Intestate Estates Cura- 
tor (1926), 29 W. A. L. R. 62.— AUS. 


0 (p. 494) V, .1 — Although a trial 

judge ought not to disallow a claim 
against the estate of a deceased merely 
because tho claimant's evidence Is not 
corroborated, nevertheless he should 
examine such evidence with care, & 
even suspicion, & should not allow tho 
claim unless completely satlsliod of Its 
truth. — Johnson v. Berry, [1928] 4 
D. L. H. 286 ; [1028] 2 W. W. li. 410 ; 
22 Sask. h. K. 402.— CAN. 
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0 (p. 494) W. - “1— 7?e LUTO, [1928] 

1 D. L. R. 72.— CAN. 

c (p. 494) vii. .1 — Where an 

agiMit ac.ct^pi*ed commission from both 
part/ioH, 8c in consideration thereof his 
principal sineo deceased signed an 
agreement to pay the agent a reduced 
commis-slon ; — Held : the making of 
tho agreement being prrrvi^d 8c eorro- 
i»orated by its production, Evidence 
Act, R. 8 . O., 1927, docs trot requires 
corroboration of tiro disclosure. — 
Bay LEY V. Trusts & Guarantee Co., 
11931] 1 D. L. K. 500: 66 O. L. R. 
251 ; affg., [19301 3 D. L. IL 625 ; 65 
O. L. R. 315.— CAN. 

c (p. 494) viii. A— Re Cook, 

Ex p. Cook, [1932] 2 1). L. R. 805.— 
CAN. 


c (p. 449) ix. .J— PAVLr. Mylkh 

(1930), 2 M. R. R. 20.— CAN. 

i (p. 495) i, Claim made up of 

separate ifrms.l - Gerard v. Hudson, 
[19281 1 D. L. H. 839.— CAN. 


PART V. SECT. 10, SUB-SECT. 2.— 
C. (a) iv. 

I i. .] — Cuvillier V. Thibodo 

(1849), 6 U. O. R. 328.— CAN. 

PART VI. SECT. 1. 

m. Read now " 6403c i." 

n. Road now “ 6403c ii.” 

o. Read now ** 6403o lii.” 

5403o iv. Construction of Ontario 

Evidence. Act. s. 10.]— Buttrum t>. 
Udell, [1925] 3 D. L. R. 45 ; 67 
0. L. R. 97 .— CAN. 

5403o V. Tr«im’.l Sect. 10 of 

Alirerta Evidence Act, U. S. A., 1922, 
which limits the number of witnesses 
entitled to give opinion evidence who 
may be called, deals with practice & 
procedure in a civil matter & so may 
l>e waived by the fact that a party 
takes no objection to the violation of 
its provisions at trial. — iMARCHYSHYN 
i\ Fane Auto AVorks*, Ltd., 11932] 3 
AV. AAL R. 232. CAN. 

B. For “ Conflict of opinion as to 
value ” read '* Conflict of ojnnion — 
Duty of couri—Confiict of opinion as 
to value.** 

gi, ,]— Hay V. Bain, [19251 

2 D. L. R. 948.— CAN. 

B ii. .1 — ^Whore a case Is 

oompllcatod by tne introduction of 
opinion evidence, particularly In cj^b 
where the testimony is that of medical 
men, it is the duty of the judge to 
arrive at his own conclusion after 
carefully considering the evidence of 
the experts, & it Is not enough for him 
to say, I doubt & cannot resolve 
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the judge is satisfied that by reason of special 
circumstances justice cannot be done without 
liearing further expert evidence. Tliis rule 
does not exclude either side from calling any 
one to speak to matters he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 
fact, such person must not be treated as an 
expert witness.- Graigola Merthyr Co., 
IjTD. V . Swansea Corpn. (1920), 71 Sol. Jo. 
142 ; suhsequent proceedings i [1928] Oh. 31. 

5407a. Only medical witnesses — Not research 

student in toxicology.] — Nightingale v. 


Digest Supplement. 

Bifpen, Hewitt v. Biffbn (1925), 18 
B. W. C. C. 358, 0. A. 

5433. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1920), 
95 L. J. P. 146. 

5452. Add. Annotation : — Refd. Savory & Co. v. 

Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 
5468. Add. Annotation : — Gonsd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. 0. 682. 

5479. Add. Annotations : — Consd. Buerger v. 
New York life Assce. (1927), 96 L. J. 
K. B. 930. Refd. R. v. Moscovitch (1927), 
138 L. T. 183. 


Part VII. — Evidence by Affidavit 


5493. Add. Citations 94 L. J. Ch. 73 ; 132 L. T. 
540. 

5523a. Proceedings on which affidavit made 

no longer pending.] — Catholic Publishing 
& Bookselling Co., Ltd. v. Wyman (1863), 
1 New Rep, 408 ; 7 L. T. 849 ; 11 W. R. 399. 

5547a. .] — Warner v. Mosses, No. 

6254, post. 

5568. After this case add “ Sec, also. Practice, 
p. 300, Nos. 338, 339.” 

5570. Add. Annotation : — Folld. Palin v. Pouting, 
[1930] P. 185. 

5571. Add. Annotation: — Folld. Palin v. Ponting, 
[1930] P, 185. 

5571a. .) — On the trial of a probate action in 

which a will was propounded in solemn form 
neither of the attesting witnesses could be 
called. An affidavit by one of them sworn 
for the purpose of obtaining probate in 
common form before the commencement of 


litigation was admitted as evidence of 
execution & the state of the will when 
executed. — Palin v. Ponting, [1930] P. 185 ; 
99 L. J. P. 121 ; 143 L. T. 23 ; 46 T. L. R. 
310 ; 74 Sol. Jo. 234. 

5676a. p. Stephens (1848), 11 L. T. 

O. S. 152. 

5873a. .] — The jurat of an affidavit of 

the due taking of an acknowledgment had 
an interlineation in the body of it, & an 
erasure in the jurat. The ct. refused to allow 
it to be filed, & refused to enlarge the time 
for returning the commission, in order to get 
the defects remedied, the time for the return 
having expired. — Re Tierney (1855), 15 
C. B. 701 ; 24 L. T. O. S. 260 ; 139 E. R. 
625. 

5880a. .] — Re Tierney, No. 5873a, 

ante. 

5951a. In material part of affidavit — Proof 

of time of erasure.] — The ct. allowed a ccr- 


the doubt because an expert nl^o 
doubts."’ — IBennktt r. PEAvriE (1925), 
57 O. L. U. 233.— CAN. 

se:. Weight of evidence.] — William 
Hamilton Manufacturing Co. v. 
Victoria Lumbering & Manufactur- 
ing Co. (1896), 26 S. C. H. 96.— CAN. 

sh. ^ .]~Gueij»h Worsted Spin- 

ning Co. V. Gueijph Corpn., Gueupr 
Carpet Milt^ Co. v. Gueipii Corpn. 
(1914). .30 O. L. n. 466 ; 18 D. L. K. 
73 ; 6 0. W. N. 761.— CAN. 

sj. .] — The law makes no 

distinction between the evidence |rfven 
by experts & that given by ordinary 
witnesses : the testimony of experts 
must be appreciated & weighed by the 
cte. ii; the same manner as that or any 
other witness. A judgment would 
therefore be wrong, if based upon the 
sole fact that the successful part had a 
greater number of experts testifying 
on his behalf, — S hawinigan Engi- 
neering Co. V. Naud, [1929] 4 D. L. H. 
57 ; S. C. K. .34 L— CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

5406 i. Whai witnesses may be heard 
— Nurse.] — A nurse’s evidence, as to 
the physical condition of a chlJu, & her 
opinion as to its sufferings : — TIetd : 
admissible as an expert up to a certain 
point. — Hepenstal v. Merritt (1895), 
33 N. B. R. 91.— CAN, 

a i. Distance at which gun held.] 

— R. V. pREEPEli (1890), 22 N. S. R. 
174.~CAN. 

PART VII. SECT. 1. 

Bk. ds proof of aeillement of action .] — 
Tho question whothcr or not an action 
has been settled should not be disposed 


of on affidavits, where tho evidence 
is contJicting. — Pulkrabek v. Pulk- 
RABEiv (Alta.), 11 927 J 4 D. L. R. 635 ; 
[1927] 3 W. W. R. 239.— CAN. 

PART VII. SECT. 4, SUB-SECT. 1. 

r i. County Courts Act, Ii. S. M., 

1913 (e. 44), s. lU— Effect o/.]— R. v. 
Gutot, [19271 1 D. L. R. 191 ; 36 
Man. L. R. 178; [1926] 3 W. W. R. 
584.— CAN. 

PART VII. SECT. 6. 

•1. Affidavit on applicaiion for security 
for costs — night to require production of 
documents — Relating to defence.] —On a 
cross-examination on an affidavit in 
support of on application for socurity 
for costs, the deponent can bo requirea, 
without an order by a Judge to do so, to 
produce documeiitw relating to tho 
defence alleged in the affidavit, even 
though such cross-examination is held 
before the statement of defence is 
filed.— COLLF.GE Brand Clothes Go., 
Ltd. V. Brown & Fitzpatrick, [1928] 
2 D. L. R. 502 ; {1928) 1 W. W. R. 778 ; 
23 Alta. L. R. 303.— CAN. 

sm. Discretion of jutlge to cyrdiv .] — 
Er>»TON V. Purdy (1930), 2 M. 1’. R. 14. 
-~<!AN. 

PART VII. SECT. 11, SUB-SECT. 2.— A. 

■p. Affidavit filed on rule nisi — 
Intituled differently from rule — Right 
to amend.] — Where the heading of an 
affidavit, on which a rule nisi was 
obtained, diftered from the heading of 
the rule nisi, the ct. gave leave for the 
affidavit to be amended so as to agree 
with the rule nisi, — Ex p, Higgh, Re 
Smith’s Newspapers, Ltd. (1927), 28 
S. R. N. S. W. 85.— AUS. 
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PART VII. SECT. 11, SUB-SECT. 7. -B. 

5904 i. Wluit is an interlocutory pro- 
ceeding — Not an application for pro- 
hibition.] — An application for pro- 
hibition is not an interlocutory motion ; 
bcnce, under K. B. Rule 392, statements 
made on lufonnation & belief in the 
affidavits filed thereon are not admis- 
sible. — B eauchene & Peltier v. 
Gunson, [1928] 3 1). L. R. 692 ; [1928] 2 
W. W. R. 497 ; sub nom. Ex p. Beau- 
CHKNE, 50 Can. Grim. CJas. 57. — CAN. 

f i. Where, source a corpora- 

tion.] — An affidavit w’hich states that 
deponent has been infonnexi by a 
certain incorporated co. is objection- 
able, because a corpn. being a purely 
legal entity is incapable of itself appre- 
hending facts or giving information, & 
It can do so only by one or more of its 
officers, & such officer or officers should 
be mentioned . — Re Mini'Z, Malouf 

V. Mi.ntz, [1930] 2*D. L. R. 777 ; 1 

W. W. R. 198 ; 24 S. L. R. 290 ; 11 
C. li. R. 227.— CAN. 

PART VII. SECT. 12, SUB-SECT. 1.— B. 

6022 Hi. .1— Affidavits 

sworn before au attorney, who is a 
artnor of counsel engaged in the cause, 
ut not otherwise connected therewith, 
may be read. — W ilde v. Crow (1861), 
10 C. P. 406.— CAN. 

PART VII. SECT. 12, SUB-SECT. 2.— A. 

p i. Proof of appoirdment of 

notary. ] — The proper method of proving 
the appointment of a notary public 
is that provided for by Saskatche- 
wan Evidence Act, s. 7, but whore 
no objection is raised at the trial to the 
method of proof used thereon leave 
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tidcate of acknowledgment & afiQdavit of 
verification, taken in New South Wales, to 
be received & filed, notwithstanding an 
erasure in a mateiial part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was mode before the 
acknowledgment & affidavit were taken & 
sworn. — Be Bingle (1854), 15 C. B. 449 ; 
2 C. L. B. 1793 ; 23 L. T. O. S. 177 ; 139 
B. R. 500. 

6052a. -.] — Anon. (1839), No. 0108a, post. 

6053a. No commissioner available.] — Re 

Groom, No. COOOa, post. 

6056. Add. Annotation : — FoUcl. Re Eastern L’nitcd 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

6056a. .] — Be Eastetin United Assur- 

ance Corpn. (1928), 72 Sol. Jo. 353. 

6066a. Notary public — No commissioner avail- 
able.] — The ct. allowed a certificate of 
acknowledgment under Fines k, Hecoveries 
Act, 1833 (c. 74), s. 84, t^j be filed under 
s. 85 where the affidavit verifying the cer- 
tificate was sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland. — Re Groom (1809), 17 
W. R. 589. 


6081a. .] — Be Street (1846), 2 C. B, 304 ; 

135 E. R. 987. 

6081b. .]-^Ex p. Stepuens (1848), 11 L. T. 

O. S. 162. 

6088. Add. Annotation : — Folld. Re Eastern United 
Assce. Corpn. (1028), 72 Sol. Jo. 353. 

6083a. S. P. Be Eastern United Assurance 
Corpn. (1028), 72 Sol. Jo. 353. 

6092a. .] — Re Crawford (1847), 4 C. B. 

026 ; 130E. R. 653. 

6096a. Italy — British minister,] — The ct. refused 
to direct the proper officer under Fines & 
Recoveries Act, 1833 (c. 74), to receive & 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appeming tliat 
there was any difficulty in getting it sworn 
before some properly constituted authority 
at that place. — He DuNSANY (1849), 7 C. B. 
no ; 137 E. R. 49. 

6108a. .] — The ct. refused to file 

the certificate of the acknowledgment of a 
deed by a marr ied woman resident in America, 
verified by an affidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in Amenca, <te also as to the 
identity of the comrs. — Anon. (1839), 3 Jur. 
125. 


Part VIII. — Evidence out of Court. 

6201. Add. Annotaiion : — Consd. Woodrow v. in the statement of claim. Two affidavits 

Trawlers (White Sea) & Grimsby (1929), 141 wcre^filed by pJtfs. in support of the applica- 

L. T. 070. tion : — Held : upon the pleadings it would 

6269a. To Issue pleaded.]- Pltfs. in an action not. be open to pltfs. to give evidence of 

for passing off, in which thev complained of actual deception, &, on the present state of 

the get-up of dofts.’ goods as calculated to t-ho pleadings, & on the materials before the 

deceive, asked for a commission to take ct.. pltfs. had not given any sufficient reason 

certain evidence in Australia showing actual issuing a commi.ssion. W htte, Tomkins 

deception. It was alleged that defts.’ goods ^ Courage. Ltd. v. United Confectionery 

were sold in Great Bri^in, & also were Ltd. (1914), 31 R. P. C. 286. 


exported to Australia for 
There was no allegation of 


to file tho nocossary proof was given. — 
Advanoe-Uumely Ttiresiieii Co. v. 

(Sask.), [1929] 4 D. L. 11. 65 ; 
2 W. VV. 11. 544.-— CAN. 

PART VII. SECT. 12. SUB-SECT. 2.— 
B. (c), 

6076 i. Justice of the peace — New 
South FFates.h— An afQdavlt taken 
i)cforo a justloo of tho peace in New 
South Wales, but without any certifi- 
cate annexed that tho person before 
whom It was swoni was duly authorised 
to administer oaths In New South 
Wales, may bo used in evidence in the 
cts. of tho Irish Free State. — A pplebb 
V, Applebe, [1931] I. R. 286. — IR. 

6080 1, Commissioner — Neuj Guinea.} 
— Upon the hoarins: of a suit for dissolu- 
tion of marriage the ct. accepted an 
affidavit purporting to have been 
sworn in the mandated territory of 
New Guinea before a comr. of tho 
central ot. of the territory for taking 
affidavits & bearing a certificate under 
tho seal of that ot. that there was no 
comr. of tho supreme ot. of Victoria 
or notary publlo resident in the 
territory. — CuNNiNauAM v. Cun king - 
HAM, [19291 V, L. TL 232 ; [1929J 

Argus L, R, 211. — ^AUS. 

PART VIII. SECT. 1. SUB-SECT. 1. 

0170 vl. .1 — National Trubt 


sale by retail. 6362a. .]— 

actual deception Sol. Jo. 7 


Co. V. I’OUTERFIELD, [1931] 2 W. W. il. 
450.— CAN. 

6176 X . .1— Kodri V. Neme- 

ROV8KY, [1927] 4 D. L. R. 928 ; [19271 
3 W. W. R. 357 ; 37 Man. L. H. 9.— 

CAN. 

sn. Application on motion to add 
defendant — No grounds shoum for addi~ 
lion.} — Rene v. Carltno Export 
Brew. & Malt Co.. [1928] I D. L. R. 
G34 ; 61 O. L. R. 495.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6— E. 

6296 ill. .1 — Where there is 

nothing to show that deft, adminis- 
trator is not lawfully & properly, 
according to his ordinary course of 
life, entitled to bo away from 
Saskatchewan, ho may obtain nn order 
for his own examination dc bene esse 
in tho foreign jurisdiction wherein ho 
resides. — Jacques v. Jacques, [1928] 

1 W. W. R. 447.— CAN. 

PART VIII. SECT, 1, SUB-SECT. 5.— F. 

m i. .] — Williams & WnxiAins 

r. Fraser (1926), 35 B. C. R. 481.-- 
CAN. 

a i. .] — Rf Wetxovrpe.v. [1925] 

2 J). h. R. 1936 : 5 C. B. U. 606.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 6.— O. 
e i. .1 — Burroughs v. Inter- 
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Macaulay v. Oijvss (1902), 47 


COLONIAL Gold Mix. Corpn. (N. S.), 
[1927] 3 D. h. R. 371.— CAN. 

PART VIII. SECT. 1 . SUB-SECT. 6.— H. 

6338 Iv. Par/w.l — 

Ptianinda Krishna Dott v. Pba- 
MATiiA Nath Mali a (1927), I. h. fl. 
55 Calo. 748.— IND. 

] i, illness of plaintiff.] — Under 

Supreme Ct. Ord. 37, r. 5 (B. C.), 
pltf. joay, on the gronmls of serious 
illnosM. obtain leave to Isoue n writ of 
eonimhKion to liavo his evideneo taken 
for use on th» trial befon? I ho time for 
appoa ranee has elapsed. — Kelly v, 
KpLLV. [192.51 I W. W. li. 332.- CAN. 

PART VIII. SECT. 1, SUB-SECT. 5.— I. 

6361 vi. .1 — Short v. Guelph 

& Ontario Investment & Sayinqs 
Society, [1930] 2 W. W. R. 21 : 2 
D. L. R. 986 : 24 S. L. R. 422.— CAN. 

6362 iii. .] — ^Where the 

inconveniencMi & expense of compelling 
a p]tf. & his witnesses to appear at tho 
trial would have been eqmvalent to a 
denial of justice to him, & deft, would 
not snlTor an injustice through not- 
seeing the witnesses face to face, a 
f oreto commission for the examination 
of pltf. & his witnesses was gi*anted, on 
terms as to costs.— Chase v. Northern 
Trusts Co. (No. 2). [1932] 2 W. W R. 
476; 4D. L. R. 143.— CAN. 



Cases 6681a— 6874. English an© Emtire Digest Supplement, 


6561a. r-,] — Re Tierney, No. 5873a, ante 

6633a. Witness out o! the Jurisdiction.] — 

Appointment of an examiner to take orally 
the evidence of a witness residing out of the 
jurisdiction of the ct. — Crofts v. Middleton 


(1862), 9 Hare (App. 1) XVIII. ; 22 L. J. Ch. 
700 ; 20 L. T. O. S. 189 ; 1 W. R. 74 ; 68 
B. R. 766. 

6743a. Application after Judgment entered.] — 

CoBBOLD r. Garrett, [1920] W. N. 10. 


Part IX. — Action for Perpetuation of Testimony. 

6831a. Depositions in action to perpetuate testimony.] — Anson v. Tooth & A.-G., [1917] W. N. 234 ; 

143 L. T. Jo. 177. 


Part XI. — Colonial 

6861. To cross-ref < Ten ce following this case add 
“ now replaced, as to High Ot., by S. C. J. 
(Consolidation) Act, 1925 (c. 49), s. 102.’* 

6864. Add. Annotaiion : — Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

6865. Add, Annotations Apld. R. V. Moscovitch 
(1927), 44 T. L. R. 4. Expld. & Dlstd. 
Spivack V. Spivack (1930), 90 L. J. P. 62. 

6866. Add. Annotaiion : — Refd. Buerger v. New 
York Life Assce, (1927), 90 L. .T. K. B. 930. 


and Foreign Law. 

6867. Add. Annotaiion : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
6869. Add. Annotation : — Refd. Inverclyde v. 
Inverclyde, [1931] P. 29. 

6872. Add. Annotations : — Refd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692 ; Buerger 
V. New York Life Assce. (1927), 96 L. J. K. B. 
930. 

6874. Add. Annotation : — Consd. Buerger r. New 
York Life Assce. (1927), 90 L. J. K. B. 030. 


PART VIII. SECT 1. SUB-SECT. 6.— 
B, (a). 

r i. .] — The onus of establishing 

that an examination on commission 
of a party outside the Jurisdiction is 
“ necessary for the purposes of 
Justice ” is on the party applying for 
the order. — S t aisles v. Milofp (Man.) 
[1927J 2 I). L. R. 847 : [19271 1 

W. W. 11. 435.— CAN. 

PART VIII. SECT. 1, SUB-SECT, 6.— 
B. (c), 

6408 i. Of neoessiiy of examination — 
Belie/ 0 / deponent] —Evidence based on 
information &. belief, if the grounds 
thereof are sufliciently stated, is admis- 
sible on an appJjoation for a commission 
to examine witnesses out of the jurisdic- 
tion of the ct. — .STOXEY FEftRTFJS, Ltd. 
r.S.S. Tahiti (1928), 28 H. fl. N. S. W. 
307 ; 45 N. fc5. \V. W. N. 74.— A US. 

PART VIII. SECT. 2, SUB-SECT. 1.— C. 

6523 i. What must he included — 
Names of witnesses.] — There is no rigid 
rule that such names must be given in 
the order for the commission. — 
Watkin.«3 (J. R.) Co. V . Cafficbkt, 
[1925] 3 D. L. K. 805 ; [19251 2 

W. W. R. 588.— CAN. 


PART Vin. SECT. 2, SUB-SECT. 1.— D 

6540 i. What must he inserted — 
Names of udinesses .] — There is no rigid 
rule that such names must be given in 
the commission. — Watkins (J. R.l 
Co. V . Caffkrky, [192.5] 3 D. L. R. 
805 ; (19251 2 W. W. R. 588.— CAN. 


primd fade sufficient. — Sopwith Avia - 
TION & Enoinkbjrino Co., Ltd. V. 
Magnus Motors, Ltd., [1928] N. Z. 
L. U. 433.— N.Z. 

so. May be put in by other side .] — 
Gainers v. Canadian Northern Ry, 
Co.. 11925] 3 D. L. II. 369.— CAN. 

PART Vlll. SECT. 4. 

ni i. Nor use of foreigneonrt. ] — Under 
Borcign Tribunals Evidence Act, 1866, 
(he ct. is ernpowert^d to order the 
oxaininatiou of witnesseH within its 
jurisdiction, whoso examination is 
applied for by a ct. of competent 
juiisdiction in a foi-cign country. — 
Lord Advocate, The Petitioner, 
i 1925 1 .S. C. 568.— SCOT. 


PART VIII. SECT. 5. 

6739 i. Whether aHoi^yed to successful 
party — When order obtained by consent.] 
— A commission to examine a witness 
was granted of consent of parties 
in a case in which proof had been 
allowed by the sberiff-substitute. The 
allowance of proof was subsequently 
recalled by the sheriff, whose decision 
was affirmed on appeal. While the 
appeal against the sheriff's interlocutor 
w’as pending, the commission was 
executed : — Held : in this paitlcular 
case, the expenses of obta.iulng & 
executing the commission fell to bo 
allowed, in respect that it had been 
granted of consent. — Gilchriat a. 
national Cabh Register Co., [1929] 
S. C. 272.— SCOT. 


PART VIII. SECT, 3. SUB-SECT. 1. 

ai. .] — A clerk of the 

pea<H' should not open a package of 
<loemneuts taken on commission wit h- 
out a judge's order.— Bpkyeb r. R. 

, .55 Can. (;, C. 399.— CAN. 

PART Vlll. SECT. 3. SUB-SECT. 2.— A. 

6681 vl. .]~Beld: whereas In 

the present case evidenoo had been 
taken on commission & no objection 
had been raised, & the matter to be 
proved was purely formal, the ct. was 
L*ntitl(}d to accept the evidence as 


Wiflt 


PART IX. SECT. 2. 

sp. To prove testumentary capacity — 
.1 made before testator found insane.] 
-'A suit will lie at the Instance of an 
insane testator in his lifetime, to 
penietuate t>osbimony as to his testa- 
mentary capacity at the time of his 
will, made before he was found Insane. 
— Ranken V. Pearce (1927), 27 S. R. 
N. S. W. 410 ; 44 N. S. W. W. N. 123.— 
AUS. 


PART XI. SECT. 1. 

sq. Jurisdiction to order.] — Held: 

18 


even if it was withiu tlio power ot the 
ot. to examine foreign written law so 
os to ascertain what that law nas, it 
was always competent, if the ct. con- 
sidered it necessary, to order a proof 
of foreign law, whether written or 
unwritten. — Higginhv. Ewing’s Trcs- 
TFB=1, [1025j S. C. 440.— SCOT. 

sr. JJtrrfr passed by foreign. Govern- 
ment before rreogwifiaa.}— Observations 
upon the powders & duties of the ct. to 
examine & construe for Itself foreign 
written law: (1) where the expert 
evidence adduced to prove tlic law was 
conllietiug, (2) where tlio law under 
ronslderation was a decree abolisiiiug 
inheritanee, which hafi been passed 
[>y the Sovic't (Sovl. of llussia before 
its recognition by the Hritisb Govt.- - 
Kouh.v ^ Sons v. Kt.nnear iS: ('o.. 
(19301 B. f;, 721; affd.. (19311 S. (\ 
128 . SCOT. 


PART XI. SECT. 2. 

n i, .]“-The Supreme Ct. 

of Canada Is bound to take judioial 
notice of the laws of all the provinces 
»»f the Dominion.— Canadian Pacific 
Ry. Co. r. PARENT' (1917), 86 L. .T. 
P. C. 123.— CAN. 

q i. .1 — The cts. of one country 

do not take Judicial notice of the laws 
of another coimtry ; they must be 
proved like any other fact. — W alker- 
viLLE Brew. Co. r. Mayrand, [19291 
2 D. L. R. 945 ; 63 O. L. R. 573 ; 
reesg., [1928] 4 D. L. R. 600 ; 63 

O. L. R. 6.— CAN. 


PART XI. SECT. 3. 

6869 vl. .1 — The canon 

law of the Roman Catholic Church is 
foreign law, wldch must be proved as 
a fact & by the testimony of expert, 
witnesses according to the well-settled 
niles as to proof of foreign law. The 
foreign law applicable to a case must 
be taken from the statement of the 
expert witness as to what the law is, 
& not from text-books or codes 
referred to by him. — O 'Callaghan 
V . 0*Sxn.LiVAN, [19251 1 I. R. 90. 
— IR. 
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6876a. “.] — 'Pitt divorced her husband in 

fVance &; made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alicnony if he would 
promise to assist her when he should be in a 
position to do so, unless in the meantime she 
had married a wealthy man or had ceased to 
live a chaste life; — Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when tlie expert 
witnesses as to French law had given no 
evidence on the point ; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law. — 
Dennisiwn V. Dennistoun (1925), 69 
Sol. Jo. 476. 

6894a. .] — In the absence of evidence tt» 

the contrary one must assume that the 
foreign law is tlie same as the Knglish 
(Hlehskr, L.J,).— The Torni, [1932] P. 78, 
90; 101 L. J. P. 44; 147 L. T. 208; 48 
T. L. U. 471, 0. A. 

6896. Add* Annotation : — Refd. Buerger v. New 
York Life Assco. (1927), 96 L. J. K. B. 930. 


6900. Add* Annotation: — Apld. R. v* Moscovitch 
(1927), 44 T. L. B. 4. 

6001. Add* Annotation : — Refd. B. v* Moscovitch 
(1927), 138 L. T. 183. 

6906. Add* Annotation : — Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. B. 468. 

6907. Add* Annotation : — Refd. He Visser, Holland 
V* Drukker, [1928] Ch. 877. 

6916. Add* Annotation : — Consd. Buerger v* New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6917. Add* Annotation : — ^Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. 11. 468. 

6917a. As to law of Russia.] — Perry 

V* Equitabus Life Assce. Society of United 
States op Ajvdsrica (1929), 45 T. L. B. 468. 

6918. Add* Annotations: — As to (1) Refd. B. v* 
Moscovitch (1927), 138 L. T. 183. Aa to (2) 
Consd. Buerger v* New York Life Assce. 
(1927), 96 L. J.K. B. 930. 

6923. Add. Annotation: — Refd. Buerger r. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6928. Add* Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 


PART XI. SECT. 4, SUB-SECT. 2. 

6890 XV. .]~-Tlio general 

foiHjign law Is prcHumcd to bo the 
Hi aB our own ; & tb(i onus of 

ving that it la dliVtjroiit is on those 
) oonteud that it la.- If ky v* Key, 
30j 3 D. L. K. 327 ; 65 O. L. H. 
233.— CAN. 

PART XI. SECT. 5, SUB-SECT. 2. 

s i. .] — The opinion of a 

lawyer alone does not i)rove the law — 
he must bo In a position to teatify that 
such is in fact the law. — Webtoate v, 
Hakrib, 11929J 4 D. L. U* 643; 64 
O. L. R. 358.— CAN. 
b i. Holder of 2 iosili(m requiring 


knowledge of law .] — In order to prove 
the law of a foreign country it is not 
necessary that the witness should be a 
lawyer actually practising his pro- 
fession in that country ; but, inasmuch 
as foreign law is a question of fact 
which must be proved os any other 
fact by a competent & qualified wit- 
ness, any person whose occupation 
makes it necessary for him to have 
knowledge of the law of such foreign 
coimtry may be a corui)etent & quali- 
fied witness, the competency & qualifi- 
cation of such witness being a matter 
for the appreciation of the ct. — G old 
r. llElNBLA'iT, 11929] 1 1). h, R. 959 ; 
S. C. IX. 74 ; affg.* 45 Quo. K. H. 136 ; 
revsg.t Que. S. C. 17.— CAN. 


PART XI. SECT. 8, SUB-SECT. 1. 

6939 xi. .] — Tilton v. McKay 

(1874), 24 C. P. 94.— CAN. 

PART XI. SECT. 10. 

s V. Who wan refer — Tjord Ordinarif.] 
— Held : while it. was to a " suponor 
ct, of another pail, of the Dominions 
tiiat a remit in terms of Britisii J^aw 
Ascertain men 1 Act, 1859, s. I, fell to be 
made, neverl hc'less th«! inkTlocutor 
making the rcjriit, in vitnw of tlic 
expression “ any et.” in secit. 1, might 
competently prononinuMi by a Lord 
Ordinary witliout the intervention of 
the Inner ilonsc. MAfOMiBirs KxouB. 
V. .Tonkb, [1932] S. 108. SCOT. 
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Vol. XXin. Cases 16-166a. 


EXECUTORS AND ADMINISTRATORS. 


Part I. — The Office of Executor or Administrator. 


16. Add. Annotation : — Refd. Palin v, Ponting, 
[1930] P. 186. 

17a. .] — In the Goods of Evans (1923), 128 

L. T. 669. 

17b. Appointment written In margin.] — ^An 
appointment of exors., written vertically in 
the margin of a will, excluded from the 
rebate, there being no signature at the 
ottom of the clause in the margin. — In the 
Goods o/Tookey (1847), 6 Notes of Cases, 386. 

54a. 8. P. In the Goods of CotES (1871), L. R. 2 
P. & D. 362 ; 41 L. J. P. & M. 21 ; 26 
L. T. 862 ; 86 J. P. 120 ; 20 W. R. 214. 

Annoialion : — Befd. Foundling Hospital v. Crane (1911), 105 
L. T. 187. 

63a. .] — In the Goods of Way, 

[1901] P. 346 ; 71 L. J. P. 13 ; 85 L. T. 643 ; 
17 T. L. R. 758. 

133. Add. Annotation : — Folld. Re Hack (A.) 
(1930), 169 L. T. Jo. 284. 

133a. Effect of death of husband in wife’s life- 

time.]~jRe Hack (A.) (1930), 169 L. T. Jo. 284. 

134a. Grant to trustees of settlement as special 
executors— Incapacity of one — Fresh grant to 
continuing special executor — Jointly with 
ordinary executor.] — Probate of the will of 
deceased was granted to A. B. his exor. 
save & except settled land vested in deceased 
settled previously to his death & not by his 
will. Deceased appointed no special exor. 
At his death the trustees of the settlement of 
the land were 0. D. & B. F., & a grant of 
probate was made to them as special exors. 
limited to the settled land. Before the 
administration of the estate was complete, 
(J. D. became incapable of acting in the 
trusts 4fc A. B. was appointed in his place 
for the purposes of the Settled Land Act, 
1926. On motion to revoke the grant of 
probate to the special exors. & for a fresh 
grant limited to the settled land to E. P. 
along with A. B. : — Ordered that the grant i 
of probate limited to the settled land be j 
revoked ^ fresh probate granted to E. F., 
power being reserved to C. D. to apply for 
probate on his recovering capacity, & it was 
further ordered under Administration of 


Estates Act, 1925 (c. 23), s. 23 (2), that A. B. 
be appointed as a special personal repre- 
sentative in respect of the settled land 
jointly with E. F. & that the grant to E. F. 
after it had passed the seal be noted accord- 
ingly, the security, if any, to be given by 
A. JB. to be settled by the registrar. — In the 
Estate o/Clu'TON, [1931] P. 222 ; 100 L. J. P. 
121 ; 146 L. T. 14 ; 47 t. L. R. 618. 

134b. Reservation of power to 

apply on recovery of capacity.] — In the Estate 
of Clifton, No. 134a, ante. 

134 c. — Application to Chancery 

Division for leave to apply to Probate Division.] 
— Re Clifton, Duckworth v. Fair, [1931] 
W. N. 202. 

150. Add, Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

161. Add. Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 

152. Add. Annotations : — Apld. Re Comborbach, 
Saunderson v. Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins r. Jenkins, [1928] 2 K. B. 501. 

153. Add. Annotation : — Generally, Refd. Jenkins 
V. Jenkins, [1928] 2 K, B. 501. 

15421 . Appointment of one of several makers of 

promissory note.] — During the lifetime of 
testator the exor. darned in his will & three 
other persons made a joint & several pro- 
missory note payable to him. After the 
death of testator probate of the will the 
exor. brought an action on the promissory 
note against one of the other makers thereof : 
— Held : the action was not maintainable, 
inasmuch as the effect of pltf.'s appointment 
as exor. was (1) at common law that the debt 
W'as discharged by i*elease at the date of the 
death of testator, & (2) in equity that it was 
discharged by payment at the date of probate, 
so that in either case the debt had ceased to 
exist before the action was brought. — 
.Jenkins v. Jenkins, [1028] 2 K. B. 501 ; 97 
L. J. K. B. 400 ; 139 L. T. 119 ; 44 T, L. R. 
483 ; 72 Sol. Jo. 319, D. 0. 

165a. Appointment of wife of debtor.]— 

Price, Price v. Price (1879), 11 Ch. D. 163 ; 


PART I. SECT. 1. 

£X. Nature of oSlet .] — The office of 
exor. is an adininistratlvo appolnlmeiit, 
not a benefit, 8c a widow who has been 
appointed extiix. nnder her husband’s 
will is not bound to elect between 
Rcccpting the office & claiming her 
legal rights. — S mabt r. Smart. 1192C1 
3. C. 392.— SCOT. 

PART I, SECT. 2, SUB-SECT. 1. 

•y. Public Trustee.] — Testator, domi- 
ciled in the Irish Free State, appointed 
tho Publto Trustee to bo his exor. & 
trustee i—Ueld : neither tho Irish 
Public Trustee nor the English Public 
rr^teo could acc^t tho appointment. 
Wn the Goods of Lesson, [19281 1. R. 


PART I. SECT. 8, SUB-SECT. 1.— C. 

■2. Right of iestaior (o deUgaie .] — 
ihe power of appointing exors. may 
lawfully ho delegated, & tho time 
I. which they are to act may bo 
limited cither as to beginning or end, — 


lie Cleqhorn, 11931] 2 D. L. R, 805 ; 
O. K. ai.—CAN. 


PART I. SECT. 3, SUB-SECT. 2.— 

A. (a). 

42 V, .] — Testator be- 

queathed two farms of land to F. & T. 
in trust for his wife & family ; bo 
directed that the farms should bo sold 
Sc that the proceeds should be divided 
by his exors. Tho will contained no 
appointment of exors. : — Held : that 
F. & T. were entitled to probate as 
exors. according to the tenor . — In the 
Goods of Drdmm, [1931J N. I. — IR. 

47 I. 8. P. Re Maurat Estate 
(Sash.), [19271 3 W. W. R. 18.— CAN. 


PART I. SECT. 3, SUB-SECT, 2.— 
A. (b). 

io. Universal legatee — Trust to divide 
beiueen legatee <€• oiher#*.] — A will 
reading, ** 1 booueath all my estate 
to 14t8. S. to be divided equally among 
Mre. S. & her brothers & sister ** : — 
Held: not to constitute Mrs. 6. an 


extrix. accoiding to the tenor of the 
will.— Re McMillan, [1926] 3 \V. R 
58L— CAN. 

PART I. SECT. 4, SUB-SECT. 1.— A. 

sd. Appointment oj ejccutors for Nciv 
Zealand propcrlj/ d: ejecutors for English 
property — Prolate granted to New Zea- 
land ezeeviors .] — Where testator dies 
domiciled in Kmgland, leaving property 
in New liilealaud & in England, k having 
by his will appointed separate exors. 
to deal with his New Zealand & his 
English property, a ct. in New’ Zealand 
may grant piobate to- the New Zealand 
exors. In respect of the property within 
the Jurisdiction, reserving leave to tho 
English exors. to apply in England for 

f irobatc in respect of tho remainder of 
ho property. For tho purpose of 
fuciliiating the latter appln. the New 
Zealand ct. may permit the removal 
from Its flic of the original will upon 
condition that an exact copy of such 
will, certified by the Registrar, bo left 
upon the file of the local ct . — Re 
Wriguton, 11929] N. Z. L. U. 9C.— N.Z. 
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48 L. J. Ch. 478 ; 40 L. T. 608 ; 27 W. E. 
698, C. A. 

165b. .] — Jenkins v. Jenkins, No. 154a, ante. 

181a. After intermeddling.] — An indi- 

vidual & a bank having been appointed exors. 
& trustees under a will, the individual exor. 
intermeddled technically with the estate, ^ 
both of them subsequently refused to act as 
exor. or prove the will. By a codicil testatoi- 
directed that in the event of a “ vacancy 
occurring “ in the office of the individual 
exor. & trustee whether from death, resigna- 
tion, refusal to serve, inability to act, or 
otherwise,** one of two named persona, in 
the order named, should fill the vacancy. 
The first named person renounced : — Held : 
the ct. was entitled to appoint one of the 


substituted exors. & probate was granted 
to the second named pei*son on his applica- 
tion. — In the Goods of Prebman (1931), 146 
\j. T. 143 ; 48 T. L. R. 1 ; 75 Sol. Jo. 704. 

209a. S. P. Anon. (1800), 12 Ves. 4 ; 33 B. R. 2. 

Annotation : — Refd. Browell v. Held (1812), 11 L. J. Ch. 272. 

238. Add. Annotation : — Consd. In the Estate of 
Dinshaw, [1930] P. 180. 

258. Add. Annotation : — As to (1) Refd. Jenkins v. 
Jenkins, [1928] 2 K. B. 501. 

296. Add. Annotation: — ^Refd. Be City Equitable 
Fire Insce., [1926] Ch. 407. 

427. Add. Citations : — Moore, K. B. 146 ; sub 
nom. Russel v. Peat, 1 And. 177 ; o« appeal 
(1689), I Leon. 193, Ex. Ch. 


PART 1. SECT. 9. 

202 i. Jurisdiction to release — Surro- 
ffote court .] — A aiirrograte ct. judge hajs 
no power to make an order releasing 
oxors. “ from their exoi*shIp .’' — Ite 
Denton Estate (Sask,), [I926J 
W. W. R. 188.-CAN. 


upon attaining majority : — Held : as 
the Infant exor. had not declined to 
prove the will, & his right to prove was 
reserved to him by the letters probate, 
his minority did not prevent ids taking. 
— Gracey (1928), 63 O. L. 11. 218.— 
GAN. 


0 i. .] — Under the discretionary 

power given him i»y Trustee Act, 
R. S. S., 1920 (e. T.U. s. 71. the judge 
appointed a judicial tiustee in place of 
an extrix. — Small r . I’ackard, 11925] 
1 W. W. R. 897.— CAN. 

1 (p. 46) I. Executor — Desiring 

to be released — Co-execuior necessary 
party .] — AVhen some of Hovcral co- 
exors. apply to be released from the 
trust, the ct. will require the other co* 
exors. to be brought before the ct. 
before they will refer it to a master to 
report on suitableness of persons to be 
substituted.— ToniN’a 

(1858), 3 N. S. R. (2 Thom.) 338.— CAN. 

1 (p. 46) U. Conduct of co- 

exeeutor prejuditrial ia trust property .] — 
On the appln. of an exor. held that an 
ordor should go for the removal of his 
CO -exor. on the gi'ouiid that the latter’s 
conduct had been such as to 
endanger the trust property, although 
nothing in the nature of fraud or dis- 
honesty was imputed against him. — 
tie SoMERriET Estate, fl928l 2 
W. W .H. 697.— CAN. 


■e, Ctmiested motion —Costs of .] — 
The costa of a contested raoUoii, for 
the removal of an administrator & 
the appointment of another in his place, 
^lonld not be taxed as between solr. 
& oliont . — He Gammon Estate, Payne 
r. Qajv!MON, fl927J 2 D. h. 11. 005 : 
[1927] 1 W. W. R. 506; 38 li. C. H. 
153.— CAN. 


sf. Order for made upon originaiino 
fwtice-— Direction to pass accounts— 
^ replace tnist fund.]— An order under 
Trustee Act, R. S. 0. 1 927, c. 150, s. 36, 
for the removal of an exor., may now 
be made summarily upon originating 
notice. An order removing an exor, 
& tru-stoe dii’ected him to pass bis 
accounte. It was not denied that be 
was liable for the loss or jeopardy of a 
considerable Biun of money. He made 
a olum for the statutoiy compensation 
for his services which was not admitted ; 
& he was required, ponding the taking 
of Hie accounts, to replace the trust 
fund for which he was not able to show 
security in hand.— /?« pA'rrEnsoN 

62 o. l: i?: 


PART I. SECT. 10, SUB-SECT. 1.— 0. 

Trustee V. 


PART 1. SECT. 12, SUB-SECT. 1 

awiyunts to renunciatioTi 
liujht rested to infant to co^ in 
prove.]— Proh&Ui yviL grantedte ad 

right to be admitted to executors] 


PART I. SECT. 12, SOB-SECT. 6.— A. 

d i. .] — The ct. In a proper caflc» 

will allow an exor. who lias renomiced 
probate to retract his renunciation. — 
Jfe Foster, [1930] N. Z. h. K. 60.— 

N.2. 

PART I. SECT. 13. SUB-SECT. 2. 

n i, .],_Xho exor. named 

in a will represents the estate of 
deceased for all ptirposes, even befort) 
probate of the will is taken out. The 
taking out of probate eHtablishes the 
will from the date of the death of 
testator, & thereby all intennodlate 
acts of the exor. in ooniiooUon with the 
estate are validated. — M kohkaj v. 
KluanNA ClIANDUA Rhattachar.)! 
(1923), r. L. R. 46 All. 286.— IND. 

PART I. SECT. 13, SUB-SECT. 8.- B. 

471 1. General riUe.\ — Although an 
exor., who ckyjtH to act, may bo sued 
before probate, the c*t. has no .inrts- 
dietion over a person as exor,, who has 
obtained a grant of probate In a foreign 
country, imlosH there were assets of 
testator within the jurisdiction at the 
time of his death, in rtjspect of which 
the ct. may reasonably assume that the 
exor. will clothe himeedf in due course 
with the necessary i-cprosentative 
character by an application for piobate 
or the rescaling of the foreign Tiro bate. 
— Nauel r. Houoh (1927), 27 8. R. 
N. S. W. 418; 44N. S.W.W. N. 121.— 
AUS. 

PART I. SECT. 14, SUB-SECT. 3.— A. 

b i. .] — Letters of administration 

relate back to the death of the intest ate 
so Oh to ciiablo the administrator to 
bring action in respect of matters done 
between the death & hia appointjnent. 
— UoK d. MoKinlay r . Elliott ( 1851 ), 

3 Nfld. L. R. 180.— NFLD. 

PART I, SECT. 14, SUB-SECT. 3.— 
B. (b). 

8h. Liability on agreement — Entered 
into before grant.]— ItAJXRY v. Baker 
( 1902), 7 Terr. L. R. 145.— CAN. 

«k. Action on life asmirance policy .] — 
I’Jtf., the onJy child of J., who on 
Sept. 30, 1926, as the result of an 
accident, died, intestate & a \ddower, 
commenced this action on Nov. 26, 
1926, upon an acxddent Insurance 
policy issued by defte, upon the life 
of J, Pltf. was not named as bene- 
ilcfary in the policy. On May 9, 1927, 
while the action was pending, pltf. 
obtained from a Surrogate Ct. letters 
of administration to the estate of J., ^ 
when the action ccuno on for trial, in 
1928, appUed for leave to amend the 
liroceedings by describing himself as 
the administrator of the estate of J. ; — 


Held: the amendment should be 
allowed & pltf. awarded Judgment for 
the amoimt of the policy. The letters 
of administration related back so os to 
validate the action already commenced 
by pltf, — Johnson v. General Aco. 
AbsW. Co., (1920J 1 1). L. K. 597; 
63 (). L. K. 296.— CAN. 

PART 1. SECT. 15, SUB-SECT. 2. 

g j. .j — field: the sale of the 

reversion In a term of years, imder a 
fi. fa. on a Judgment against an exor. 
de son tort, was a valid sale os against 
the rightful administrator. — Bain r. 
McIntyre (1867), 17 C. P. 500.— CAN. 

613 i. Itights of buyer from executor 
dc son /orf. ] -TiUJSTa & Guarantee 
Co. V. Nelson, [1930] 3 W. W. R. 211 ; 
4 I). L. R. 1032; revsg,, [1930] 3 
D. L. R. 985. —CAN. 

si. On whom binding — Third party — 
E8ioj)j)el .] — Where a buyer of goods 
imder a conditional sale agiecment 
induces a buyer of the same goods from 
him under a similar agi-eomcnt to 
deliver up tjie goods to the exor. de 
son tort of the oHglnal seller In sottlo- 
ment of his, the lirst buyer’s claim, ho 
will not be allowed. In an action agaiiibt 
such sccrond buyer, to deny the 
autliority of the exor. de son iori to 
take over the good'^.— Larson v, 
CoATEH (Saak.), 11926] 4 I>. L. R. 5(51 ; 
[1926] 3 W, W. U. 397.— CAN. 

Bm. Administrator of estate— 

Onus on, adminicirator.]- -Doft. had 
bought throe hoi’sca & other animals 
under a conditional sale agrocmeiit. 
The present action was lirought by 
the administrator of the seller for the 
bolauec due under the agreement. 
Deft, pleaded that the exor. dc son tort 
of the seller had taken the horses In 
satisfaction of the indebtedness out of 
the possession of a man to whom deft, 
bad sold them. The authority of the 
exor. de son tort to take the chattels 
& so bind the administrator van 
establlKhed by a prior decision in an 
action by the deft, herein against t'ne 
buyer from him. There was no evi- 
dence herein as to what the exor. 
de son tort did with the chattels : — 
Held : the burden of proving that the 
exor. de son tort had complied with the 
terms of the agreement & of Conditional 
Sales Act as to retention of the chattels 
& notice of their sale was on jiltf. 
herein, the administrator. — Nationaj. 
Trust C<^., Ltd. v. Larson, I1028J 
3 W. W. R. 723.— CAN. 

PART I. SECT. 16, SUB-SECT. 4.— 
B. (a). 

m I. In an action by a 

creditor of a deceased against an exor. 
de son tort it Is proper to sue deft, as 
executor as well as personally, & If 
pltf. establishes his claim the judgment 
should be that the amount thereof be 
pHid out of the assets of deceased, if 
deft, have so much, if not, then out 
of deft.*s personal assets. — B urns 1*. 

& Co. V. (JzBRNiJ, [1928] 4 D. L. R. 
864 ; 119281 3 W. W, R. 294.— CAN. 



Vol. XXm.— Ezeoaton and Administrators. Cases 718a— 938a. 


Part II. — Probate and Letters of Administration. 


718a. .] — Chambbklain v . Agau 

(1813), 2 Ves. & B. 259 ; 35 E. R. 317. 

Annotation : — Be!d. Briggs v. Penny (1849), 3 De G. & Sm. 

525. 

784a. .] — In the Goods of Sergeant 

(1872), 26 L. T. 669 ; 36 J. P. 696 ; sub nom. 
In the Goods o/ Serjeant, 20 W. B. 872. 

774a. 8, P. In the Goods of Barber (1886), 11 
P. D. 78 ; 56 L. T. 894 ; 35 W. R. 80. 

784. Add, Annotation : — Reid. Lai Ohand Marwari 
V, Mahant Rammp Gir (1925), 42 T. L. R. 
159. 

858. Citation : — For 34 Ch. D. 177 read “ 24 

Ch. D. 177.” 

884. For “ WUl proved In France.]’* 

read ‘‘ Will proved in France.]” 

885. For ” ^ .]** read ” 

902. Add. Annotation : — Refd. Smith v. 'J^hompsoii 
(1931), 146 L. T. 14. 

911a. Who Is — Holder of office appointed 

executor.] — Where the holder of an office has 
been appointed exor., the person entitled to 
probate is the holder of that office, not at 
the time when the will was executed, but at 
the date of testator’s death. — In the Estate of 
Jones (1927), 43 T. L. R. 324. 

912. Add. Annotation : — Consd. In the Estate of 
Dinshaw, [1930] P. 180. 

924a. .] — Ot. of Probate Act, 1857 (c. 77), 

s. 73, confers wide powers on the ct. Under 
it an exor., not willing or competent to take 
probate, may bo replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be nece.ssary or convenient by reason of 
special circumstances. Mishjasance on the 
part of an exor. with regard the estate of 
his testator is a ground for proceeding under 
the sect., even after the exor. has inter- 
meddled. 

Exors. had intermeddled & neglected to 
prove th(3 will, & had made an agreement with 


the universal legatee that the will should not 
bo proved. In passing them over the ct. 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. & the legatee, or in default to 
be appointed by the ct. — In the Estate of 
POTTIOARY, [1927] P. 202 ; 96 L. J. P. 94 ; 
137 L. T. 256. 

931. Add. Citation : — sub nom. In the Goods of 

Hett, 6 Jur. 350. 

931a. Failure to prove will.] — In the 

Estate of Potoicary, No. 924a, ante. 

931h. .] — Where property was left to an 

exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate & that he was unfit, 
although he resided in England & appai-ently 
was competent & not unwilling to act. — 
In the Goods of Ray (1926), 96 L. J. P. 37 ; 
136 L. T. 640. 

Annotation : — Refd. In the Estate o/Potticary, [1927 J P. 202. 

938a. .] — (1) No rule of the common law 

as to evidence is contravened by the admission 
of secondary evidence as to the contents of 
a lost document, & when the due execution 
of a no longer existing t(‘stamentary paper is 
established, & its contents are shown to have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution. 

(2) Declarations of testator made after 
execution of the will are not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 
to execution ; but they are admissible to 
prove the contents of a paper otherwise 
shown to have been properly executed, & 
no longer in existence. — Barkwbll v. Bark- 
well, [1928] P. 91 ; 44 T. L. R. 207 ; 72 
Sol. Jo. 69 ; sub nom. In the Estate of Bark- 
well, Barkw’p:ll V. Barkwell, 97 L. J. P. 
53 ; 138 L. T. 526. 


part 11. SECT. 1, SUB-SECT. 1.— 
A. (a). 

697 i. Construction of documents — 
Only for purposes of admission to pro~ 
hate .] — NANDKisnoBB Lal v. Pasupati 
Natii Sauu (1928), 1. L. K. 7 Pat. 396. 


PART II. SECT. 1, SUB-SECT. 1.-- 
A. (b). 

703 i. Eor letters of administration 
— Grant required to assist prosecution, 
of idaims abroad .] — It is not tbc duty of 
the ct., by determining the abstract 
uncstion who is the deccaned’s proper 
ropi'esontative, to assist such repre- 
sentative to prosecute claims to titles 
& property abroad . — In the Goods of 
Eampbkll Wilson, [1929] S. K. (Q.) 
59.— AUS. 

PART II. SECT. 5, SUB-SECT. 5. 

rl. Photostat copy.] — Pro- 

ceedings were Instituted to prove a 
will in solemn form. The will had 
already been admitted to prol)ato In 
England, & was deposited In the 
Principal Probate Registry of the High 
Ot., Loudon, The ct. admitted a 
photostat copy of the will to probate, 
it having been sealed & oertlflea. 8uch 
a docummit, if consisting of sovcral 
pages, ebould be sealed on every page 
& certified on the last . — In the Goods of 
Tracky. Lennon t?. Gray, 11931] I. R. 
371.- IR. 


r ii . - -Will proved in Sweden. ] 

— When a will has been probated, or 
recognised as a valid will, in a jui’is- 
diotion other than a British country 
or a State of the United States of 
America, probate may be granUui by a 
Surrogate Ct. in Saskatchewan upon 
production of a copy of the vill & of 
the decree of proi»ate or other act of 
recognition thereof, & without requiring 
further evidence of its validity. The 
extract in question herein, from the 
records of a District Ct. in Sweden, 
the sworn translation thereof, quot-ed in 
the judgment, held admissible lu evi- 
dence on an applu. for letters of 
administration with the will annexed 
of the estate of a husband who with his 
wife had executed a joint will in 
Sweden . — Pc Bergman, [1928] 1 

W. W. n. 601.— CAN. 


r iii. WUl proved in Soot- 

Uind.]—Pc Clazt, [1928] 2 D. L. R. 
971 ; [1928] 1 W. W. R. 974.’-CAN. 


PART II. SECT. 6, SUB-SECT. 11. 

sn. Where suspicion arises only as to 
particular wopisiona .] — In all oases, in 
which a will la prepared under oipcufn- 
stances wldch raise the suspicion of the 
ct. that it does not express the mind 
of testator. It is for those who pro- 
pound the will to remove that suspicion, 
& It is only when that has been done 
that the onus Is thrown on those who 
oppose the will to prove fraud or undue 


influence. Where the provision arises 
only as to one particular provision 
which is severable, & that suspicion 
Is not removed the ot. can admit the 
rest of tlio document to probate. — 
Sarat Kitmaki Dbbi V. Hakhi Chand 
(1928), I. L. K. 8 Pat. 382.— IND. 

PART II. SECT. 6, SUB-SECT. 1.— A. 

n i. .] — Probate may be 

granted to on extrix., even though 
at the date of testator's death & of the 
applloaiiou she was resident out of the 
jurisdiction of the ot. — Re Wallbn, 
[19261 N. Z. L. R. 729.— N.Z. 

PART II. SECT. 6, SUB-SECT. 1.— C. 

r i. AUeyation of undue in- 

fluence.] — An allegation that the ap- 
pointment of a person as exor. under a 
will is invedld k ot no efieot because 
such person caused or procured the 
will to bo written, is insufiicient to 
sustain a claim to set aside the appoini * 
ment. — Smith v. Bird (1924), 45 

N. L. R. 381.— S. AP. 

PART II. SECT. 6, SUB-SECT. 3.— B. 

949 iii. Attestation clause not 

read by witnesses.] — A will was pre- 
pared for a testator by his brother, 
who was sole beneficiary. The will 
was witnessed in an hotel lounge by 
two waiters, who gave evidonoe at the 
trial to the efloct that the execution 
was informal. The brother & his wife, 
who were present at the time of the 
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English and Empire Digest Supplement. 


956a. . 3— Oakes v. Uzzell, No. 968a, post 

962. Add. Annotation : — ^Refd. Abamatli v. Sariffa 
Ilmma, [1931] A. C. 799. 

968a. .] — One of the attesting witnesses 

of the execution of a w’ill must always be 
called by the party propounding the docu- 
ment. The attesting witness is then the 
witness of the ct., & the party by whom he is 
called may cross-examine to disprove a 
statement made, or evidence given by him, 
which appears to be hostile to due execution. 
— Oakes v. Uzzell, [1932] P. 19 ; 100 L. J. P. 
99; 146 L. T. 95; 47 T. L. R, 573; 75 
Sol. Jo. 543. 

970. Add. Annotation : — Consd, In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

979. A dd. Annotation : — Held. Ahamath v. Sariffa 
Umma, [1931] A. C. 799. 

986. Add. Annotation : — Refd. Palin v. Pontine, 
[1930] P. 186. 

991. Add. Annotations : — Consd. Neal v. Denston 
(1932), 48 T. lu. 11. 037. Refd. In the Estate 
0 / Musgrove, Davis v. Mayhew, [1927] P. 264. 

992. Add. Annotation Retd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

993a. .] — Where thei-e is a defect in the 

attestation clause, the evidence of one 
witness is required. But where an affida\dt 
is necessary to account for alterations, & 
where two witnesses are required to make 
an affidavit, & these join in one affidavit, 
both shall depose to the execution (Sin H. 
Jenner Fust). — In the Goods of Batten 
(1849), 2 Rob. Eccl. 124 ; 7 Notes of Cases, 
288 ; 163 E. K. 1204. 


1011a. ,] — In the Goods of Brjnino 

(1870), 22 L. T. 630 ; 34 J. P. 694. 


1016. Add, Annotation : — Refd. Barkwell v. Bark- 
well, [1928] P. 91. 


1017. Add. Annotations : — Consd. Neal v. Denston 
(1932), 48 T. L. R, 637. Refd. In the Esiaip of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1018. Add. Annotation : — As to (1) Refd. Barkwell 
V. Barkwell, [1928] P. 91. 


1019. Add. Annotations : — As to (1 ) Refd, Barkwell 
V. Barkwell, [1928] P. 91. GeneraVy, Refd. 
In the Estate of Jessop (1924), 132 L. T. 31. 


1022 a. .]— Barkwell v. Barkwell, 

No. 938a, ante. 


1031a. — - Will gnawed by rats.]-~A will tom 
m pieces with rats, if a stranger by laying 


the pieces together could make the devise 
appear, good ; if gnawed before the death, 
against the will. — E thbbingham v. Ether- 
INGHAM (1646), Aleyn. 2 ; 82 E. R. 883. 

1031b. Belief that will useless.] — In the Goods 

of Legg (1848), 6 Notes of Oases, 628. 

Annotation: — Distd. Wbarram v, Wborram (1864), 3 Sw. 
& Tr. 801. 

1031c. Accidental destruction.] — The ct. 

will not admit the draft of a will, which lias 
been inadvertently destroyed, to probate 
on motion. — In the Goods of Body (1865), 
4 Sw. & Tr. 9 ; 34 L. J. P. M. & A. 65 ; 164 
E. B. 1418. 

Annotation : — Apia. Re SaioflbtiiT (1896), 12 T. L. R. 428. 

lOSld. Destruction by third party — After 

testator’s death.] — A. devises lands to several 
persons, & after his death, one who was a 
friend to the lieir at law, snatches the will 
out of the exor.'s hands & tears it in pieces. 
The pieces being gathered up, & stitched 
together, a bill was brought to establish the 
will, & decreed the devisees to hold & enjoy, 
& the heir to convey to them. — H aines v. 
Haines (1702), 2 Vern. 441 ; 23 E. R. 883 ; 
stib nom. Haynb v. Hayne, Dick. 18. 

AnnotatUms : — Consd. Davies v. Evans (1851), 4 Do G. & Sm. 
440. Bdd. Cowgill t7. Rhodes (1863), 33 Bear. 310. 

1031 e. .] — A will destroyed after 

death of testator, who had consented to its 
destruction before his death. A copy 
admitted to probate . — In the Goods of Carter 
( 1843), 2 Notes of Cases, 105. 

Annotations: — Distd. Wharram v. Wharram (18G4), 3 Sw. 
& Tr. 301. Refd. In the Goods of Logi? (1848), 6 Notes 
of ()aB 08 , 528. 

1031f. Without testator’s knowledge.] — 

A will destroyed in the lifetime of testator, 
but without his knowledge ; substantiated 
& admitted to proof. — T revelyan v. Tre- 
velyan (1810), 1 Phmirn. 149; 161 E. R. 
944. 

Annotations: — Distd. Wharram i’. Wbarram (1B64), 3 Sw. 
& Tr. 301. Refd. Ustcr v. Smith (1863), 3 Sw. & Tr. 282. 

D. Other Cases. 

See case, infra. 

1042. Add. Annotation: — As to (1) Consd. In the 
Estate of Birkby (1929), 73 Sol. Jo. 556. 

1044. Add. Annotations: — As to (1) Apld. In the 
Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264. As to (2) Apld. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
Generally f Refd. Smith v. Thompson (1931), 
146 L. T. 14. 


execution, gave evidence to the elloct 
that the wll] had been duly executed. 
The evidence of the attesting witnesses 
was found to be unreliable : — Held : 
notwithstanding the attestation danse 
was not read by tlio attesting wit- 
nesses, the presumption in favour of 
due execution applied. Also, no 
ground of suspicion being suggested, 
except that the will was prepared by 
& executed in the presence of the sole 
honefleiary, & there being no evidence 
to show that this benefleiary exerted 
any influence, the presumption was 
not displaced. — lit Spickr, Exkcutou 
Trustee & Agency do. op South 
Australia, Ltd. v. Morris, [1929] 
S. A. S. I?. 28.~-AUS. 


PART n. SECT. 6, SUB-SECT. 3.~G 
1002 i. Testator deaf tt dumb.]— 
Oiroumst^ces in which probate of ar 
alleged will of a deaf & dumb porsori 


PART II. SECT. 6, SUB-SECT. 6.— B. 
1086 i. Proof of conienfa — Need of 


stringent proof.]— Re Pkbrt, [1925] 1 
D. L. R. 930 ; 56 O. L, R. 278.-~CAN. 

PART II. SECT. 6, SUB-SECT. 5.—D. 

sn. Will in custody of English Probate 
Court — Sealed certified photographic 
copy .] — Proceedings were instituted to 

E rove a will lu solemn form. The will 
ad already been admitted to probate 
in England k. was deposited in the 
Principal Probate Ro^try of tho 
High Court, London. The English 
Probate ct., having been requested to 
allow the will to be produced at the 
trial of tho action in the Irish Free 
State, refused, on the ground of 
absence of jurisdiction : — Held : 
secondary ovidenoe of tho will could 
be given, & a sealed & certifled photo- 
graphic copy was admitted. — Lyons 
& Blennbrhassett V. Chalmers, 
[1919] I. R. 674.— IR. 

PART II. SECT. 6, SUB-SECT. 8.— A, 

so. Nature of proof reguired .] — The 
proof necessary to estab&sli a will Is 


not an absolute or conclusive one, but 
such proof as would satisfy a prudent 
man. — Surendra Nath Chatterji 
V. Jahnavi Charan Mukhebji (1028), 
I. L. R. 56 CaJo. 890.— IND. 


PART II. SECT. 6. SUB-SECT. 8.— B 

1053 i. Wherever ground for 

suspicion.] — Howie v. Ohatteeton, 
[19261 N. Z. L. R. 695.— N.Z. 

1068 li. .1— The burden of 

proof as to tho execution & the testa- 
mentary capacity of testator at tho 
time of the execution of a will lies upon 
its propounder who has to explain away 
the suspicious circumstances appearing 
in the case. — Surendra Nath Chat- 
TBRJi V. Jahnavi Charan Mukherji 
(1928), I. L. R. 56 Colo. 390.— CAN. 

•p. Verbal wUl .] — Tho onus of estab- 
lishing a verbal will is always a very 
heavy one ; it must be proved with 
the utmost precision & with every 
circumstance of time place. — 
Venbiat Rao V. Namdbo (lasi), 58 
L. R. Ind. App. 362.— IND. 
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1164* Add. Annotation : — Con$d. In the Estate oj 
Plant, Wild v. Plant, [1926] P, 139. 

1191. Add. Annotation: — Generally ^ Rfrfd. Robins 
^ V. National Trust Oo., [1927] A. C. 616. 

1247a. .1 — Lamkin v. Babb (1752), 1 

Lee, 1 ; 161 E. R. 1, 

1271. Add. Annotation : — Refd. Robins v. Nationa 
Trust Co., [1927] A. 0. 516. 

1294. Add. Annotations : — Refd. In the Estate of 
Musgrove, Davia v. Mayhew, [1927] P. 264 ; 
Robins v. National Trust Co., [1927] A. C. 

. 516. 

1301a. .] — Testatrix having directed the 

person whom she made her residuary legatee 
to prepare her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently she directed that three 
additional bequests should bo inserted in the 
will, which the residuary legatee promised 
but neglected to do. The will was after- 
wards read over to testatrix by the residuary 
legatee, & having declared herself satisfied, 
she executed it : — Held : although the 
residuary legatee was aware at the time of 
the execution of the will by testatrix, that 
her farther instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate. — M itchkll 
V. Card (1803), ,3 Sw. & Tr. 75 ; 32 L. . J. 
P. M. & A. 129 ; S L. T. 438 ; 27 J. P. 487 ; 
9 Jur. N. S. 073 ; 11 W. R. 773 ; 164 E. R. 
1280. 

Annotation: — Refd. Guardhouse v. Blackburn (18G6), 35 
L. J. (P. &M.) 116. 

1304. Add. Annotations : — Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 204« 
Refd. Robins v. National Trust Co., [1927] 
A. C. 616. 

1310, Add. Annotation : — Refd. Be Beiliss, Poison 
V. Parratt (1029), 141 L. T. 246. 

1313ar .] — In the Estate of Austin 

(1929), 73 Sol. Jo. 545. 

1317. Add. Annotation: — As to (.3) Refd. In the 
Estate 0 / Musgrove, Davis v. Mayhew, [1927] 
P. 204. 

1318. Add. Annotation: — Refd. In- the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 204. 

1320a. .] — Where a will is propounded 

by the chief beneficiary under it, who has 
t^en a leading part in giving instructions 
for its preparation & in procuring its execu- 
tion, probate should not be granted unless 
the evidence removes suspicion & clearly 
proves that tastator approved the will. — 


VBLLASAWJiY SBRVAI V SiVARAWtAN SbRVAI 
(1929), 67 L. R. Ind. App. 96, P. C. 

1344. Add. Annotation : — ^Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

1348a. Misdescription of relationship.] — 

Where in a will the residue had been left to 
the grandchildren of a person named & 
described as “ my uncle,” whereas he was in 
fact the cousin of testatrix, the ct. ordered 
that the words ” my uncle ” be excluded from 
probate, which had been granted but not 
published . — Be Clark (1932), 101 L. J. P. 
27 ; 147 L. T. 240 ; 48 T. L. R. 644 ; 76 
Sol. Jo. 461. 

1361. Add. Annotation: — ^Polld. Kitcat v. King, 
[1930] P. 260. 

1351a. -.] — ^A testamentary paper headed 

Codicil to be attached to my will,” & pro- 
ceeding ” This is the last will A: testament of 
A. B.” did not expressly or by implication 
revoke an earlier will although it effected a 
substantial difference in the destination of a 
large portion of the property passing. The 
same paper bore, in addition to the signature 
of the testator, the signatures of four persons, 
two of whom were beneficiaries under it ; all 
four signatm’es had been placed on the paper 
at the time of attestation, & there was 
evidence that the two beneficiaries signed 
otherwise than as attesting : — Held : the 
words ” last will & testament ” did not 
preclude the admission to probate of both 
papers, A probate of the codicil might go 
without including the names of the two bene- 
ficiaries as attesting witnesses. — Kitcat v. 
King, [1930] P. 260 ; 99 L. J. P. 120 ; 143 
L. T. 408 ; 40 T. L. R. 617 ; 74 Sol. Jo. 
488. 

1367. Add. Annotation: — Distd. In the Estate of 
Caie, In the Estate of Davis (1927), 71 Sol. 
Jo. 898. 

1369a. .] — The ct. directed that 

certain non-tostamentary words of an offen- 
sive nature should be omitted from the probate 
of a will, but declined to order their expunge- 
ment from the will itself. — Be Maxwell 
(1929), 140 L. T. 471 ; 46 T. L. K. 215; suh 
nom. In the Estate of Maxwell, 73 So). Jo. 159. 

1369b. Repugnant to testator’s family.] 

— The ct. will permit words of a will which 
are not dispositive to be omitted from the 
probate, though they make no personal 
allusion to any individual, if they are other- 
wise offensive A objectionable A repugnant 
to the members of the family of the testator. 


PART II. SECT. 6, SUB-SECT. 9.--A. 

•t. Non-compliance wUh IViOs Act, 
R. S., 1923 (c. 146), 8. 16.]— Application 
refused.— iZe Ck>x. 11927) 1 D. L. R. 
441 ; 59 N. S. R. 103.— CAN. 

PART II. SECT. 8. 

1888 1. DovbU pranfo — Discouraged. 
— ^Wben a wUl appoints one exor, for 
general purposes Sc another one for 
limited purposes, only one grant should 
be made, A the respective powers of 
the two exors. should be disun^shed 
therein. The ot. should discourage 
double grants, A upon the application 
for probate made by either exor., the 
other one should be olted. — Rc Maxtrat 
Estate (Sask.), [1927] 3 W. W. R. 18. 
— CAN. 

PART II. SBCT. 9, SUB-SECT. 4. 

1241 i. When knowledge d? approval 
presumed.]— 'LmsTOKB v. MoWiluams, 


[1931] 3 1). L. R. 455 ; S. C. R. 695 ; 
affg., 1 M, P. R. 350.— CAN. 

PART n. SECT. 9, SUB-SECT. 6.— A. 

1244 i. Exercise of influence must^e 
proved.] — Murray v. Hatlow, [1927] 
3 D. L. R. 1036 ; 60 O. L. R. 629.— 
CAN. 

PART II. SECT. 9. SUB-SECT. 5.— C. 

1271 i. Onus 
alleging undue 
IJAMS (1930), 1 

PART II. SECT. 10, SUB-SECT. 3. 

b I. .] — ^Where the draftsman of 

a will empowered by testator to use his 
own judgment makes a mistake of law 
or error in drafting, testator is bound 
by the mistake, but where the drafts- 
man in doing the merely ministerial act 
of copying what ho thinks the testator 
has \mtten in his instructions inserts a 
word in error & the mistake is not 


brought to the notice of testator the 
word so inserted must be omitted from 
probate. — P erpetual Trustee Co, v. 
Williamson (1029), 29 S. R. N. S. W. 
487 ; 46 N. S. W. W. N. 151.— AUS. 


PART 11. SECT. 10, SUB-SECT. 4.— B. 

1369 i. Ohjeetionahle matter — Vneon- 
nected with testamentary dispositions — 
Scandalous or defamatory matter .] — 
The Supreme Ct. has jurisdiction, to 
be exercised with ^at care, to order 
that words in a will, whloh are scanda- 
lous or defamatory A In no way 

g ermane to the dispositions of the will, 
0 omitted from the probate. 

Testator stated: make no pro- 

vision for my wife on aocouut of 
her intemperate habits A other mis- 
conduot.** The ot. refused to order 
those words bo omitted from the pro- 
bate. — Re O'Reilly's Will, [1927] 
V. L. R. 533 ; [1927] Argus L. R. 396. 


of proof — On mriy 
influence.] — Re Mowil- 
M. P. R. 350.— CAN, 



Cases 1869b — lesoa. Enoush and Empire Digest Supplement. 


— In the Goods of Bowkbr, [1982] P. 
93 ; 101 L. J. P. 30 ; 146 L. T. 672 ; 48 
T. L. B. 332 ; 70 Sol. Jo. 344. 

1371a. .] — In the Estate of Caib (1927), 

43 T. L. B. 697 ; sub nom* In the Estate of 
Cate, In the Estate of Davis, 71 Sol. Jo. 898. 

1875a. Settlement — Identical bequests.] — Where 

a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 
require the whole of the marriage settlement 
to be set out in the probate, but only such 
extracts as were necessary to explain the 
bequests. — In the Goods of Garbet (1869), 
33 J. P. 792 ; 21 L. T. 366. 

1383. Add. Annotation : — Consd. In the Estate oj 
Todd, [1926] P. 173. 

1888a. .] — In the Estate of Todd, No. 

1398a, post. 

1398a. Wills not Independent.] — If testa- 

mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction & the other with property outside it, 
there is no obligation on a party propounding 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one English, the 
other American ; the latter dealt exclusively 
with property outside the English iuri.sdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for English estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be “ probated ” in America : — 
Held: (1) the two wills & a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act of making the American 
will should be an examined & sealed copy of 
that will, & after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
— In the Estate of Todd, [1926] P. 173 ; 95 
L. J. P. 105 ; 135 L. T. 381 ; 42 T. L. B. 
545 ; 70 Sol. Jo. 671. 

1410a. .] — In the Estate of Todd, No. 1398a, 

ante. 

1431a. Where minority interest.] — Re Herbert, 
No. 1883a, post. 

1431b. .] — Under Jud. (Consolidation Act), 


1926 (c. 49), ss. 160 (1) & 162 (1), the ct. 
cannot make a ^ant of administration to less 
than two individuals, when it is aware that 
there is a minority interest. — Re White, 
[1928] P. 75 ; 96 L. J. P. 157 ; 138 L. T. 68 ; 
43 T. L. B. 729 ; 71 Sol. Jo. 603, 0. A. 

1431c. Administrator pendente iite.] — Re 

Price (1931), 76 Sol. Jo. 296. 

1463a. ** Special circumstances.’*] — This was 

an application by two nominees for a grant 
of letters of administration of the estate of 
an intestate, whose next of kin were unable 
to agree on any one or more of them ad- 
ministering the estate. Being all sui jurisy 
they signed an act of renunciation in which 
they consented to the appets. taking the 
grant subject to the approval of the ct. It 
was submitted that though normaUy the ct. 
would make a grant only to kindred of an 
intestate, in “ special circumstances ** it 
would make a grant to a stranger. The ct. 
exercised that power under sect. 162 of the 
Supreme Court of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 162, as amended by 
Administration of Justice Act, 1928 (c. 26), 
s. 9 : — Held : in the “ special circumstances ” 
the order would be made as prayed. — Re 
Morgan (W. A.) (1931), 145 L. T. 392 ; 47 
T. L. B. 452. 

1474. Add, Annotation: — Refd. Re Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Ch. 441. 

1485. Add. Annotation: — Refd. Ormond Invest- 
ment Co. V. Betts, [1928] A. C. 143. 

1508. Add, Annotation: — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1500. Add. Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1920] A. C. 444. 

1510. For “ Protection order under Summary 

Jurisdiction (Married Women) Act, 1895 
(c. 89) — Whether citation of husband neces- 
sary ” read “ Separation order under 

Summary Jurisdiction (Married Women) Act, 
1895 (c. 89) — Whether citation of husband 
necessary.” 

1566. Add, Annotation : — Refd. A.-G, for Alberta 
r. Cook, [1920] A. C. 444. 

1650a. .] — Testatrix commenced a will with 

the words : “ Tins is my last will, the former 
one being cancelled,” having substituted for 
the German word “ ungultirj ” its English 
valent “ cancelled.” This will made 
dispositions quite different from those in an 


PART II. SECT. 11, SUB-SECT. 1. 

MO, A23peal from refusal to grant ,] — 
He MAODONA1J3, R. V. SUKROOATE 
CouKT Judge (No. 2), [1930] 2 

D. L. R. 995 ; 1 W. W. R. 201 ; 38 
Man. L. R. 471.— CAN. 


PART n. SECT. 11, SUB-SECT. 4.— A. 

1423 iii. .] — The rule that in 

grrauting letters of administration the 
grant will follow the majority of 
interests is a stronger rule than tliat 
under which, the preference is usually 
given to a man over a woman. The 
fact that one of appets. has a largo 
<;laim against the estate is a ch*cmii- 
Htanco to 1)0 considered.— Beul r. 
SCELUHCY, U932J 1 W. W. li. 171. 
CAN. 


PART n. SECT. 11, SUB-SECT. 4.— B. 

sp. To attorney of executors.] — 
He Buixbn (Deceased) (1026), 37 
B. C. R. 240.— CAN. 


PART II. SECT. 11, SUB-SECT. 4.— C. 

1447 il. .J — In the absence 

of special circumstances, a solo 
administrator should be appoiritod to 
the estate of doocased, rather than 
joint administrators, even when the 
claimants are equal in degree of 
kindred to deceased. — Stoney v. 
Stoney (1923), I. L. R. 2 Pat. .508.*— 
IND. 


PART U. SECT. 11, SUB-SECT. 4. 

F. (c). 

•r. Vi'idokv separated from hashami for 
eighUrn years.]— A widow having had 
good reason for discontlnning to live 
with her hushand //cW .* the fact 
tiiat sho had not lived with him for 
! H years prior to ids death & they had 
liad nothing to do with one another 
duHng that long period was not a 
siifllclctit reason, there having been no 
misconduct on her port, for refusing 
h*T a grant of ndniinistration direetJy 
or through her attorney.-- He IIolmeh 
EKT. vri:, 119311 3 \V. \V. B. 66.5. 
CAN. 


PART II. SECT. 11, SUB-SECT. 4.— 
G. (a). 

1696 ii. Application by former 

jLorninee for widow — English Ao'ncon- 
UuiliouB Business Hides, r. 28.1 — Alter 
the refusal of a grant to the nominee of 
the widow the widow renounced her 
right to administer, & the nominee 
made another application based on the 
fact that he was one of the next of 
kin : — Held : appet. being prior petens 
& there being nothing In the oirotun- 
Btanoes requiring a strict application 
of English Noncontentlous Business 
Rules, r. 28, the letters of administra- 
tion should be granted to him. The 
English Noncontentlous Business Rules 
28, 33, 34, are In force in Saskat- 
cbewau . — He Kbause Estate (Bask.), 
[1929] 4 D. L. U. 1082 ; 1 W, W. R. 
896.— CAN. 


PART H. SECT. 11, SUB-SECT. 4.— 

H. 

St. Preferred to offided administrator— 
Though residerU out of juri.sdiotion — 
Agent managing estate.] — He I 
(1903), 9 B. C. II. 429. —CAN. 
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earlier will, without however disposing of tlie 
residue : — Held : the later will revoked the 
earlier, &, testatrix being illegitimate, the ct. 
granted letters of administration to the 
Treasury Solicitor with the will annexed. — 
Jones v. Treasury Solicitor (1932), 147 
L. T. 340 ; 48 T. L. R. 015 ; 76 Sol. Jo. 690 ; 
afSd. 49 T. L. R. 75. 

1651. Add* Annotation: — ^Refd. Re Wells, Swin- 
bmme-llanham v. Howard (1932), 48 T. Ij. R. 
617. 

1653. Add* Annotaiion : — Ae to (2) Consd. Re 
Mason (1928), 97 L. J. Ch. 321. 

1656. Add* Annotation : — ^Refd. A.-G. for Ontario 
V. McLean Gold Mines, [1927] A. 0. 185. 

1701. After this case add : — 

Compare No. 1773a, poet* 

1772a. Remainderman — Settlement determined on 
death of life tenant.] — Where a woman died 
intestate without known next of kin & was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& the legal estate vested in the personal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cited. 
— /w the Estate of Bordass, [1929] P. 107 ; 
98 L. J. P. 65 ; 140 L. T. 120 ; 45 T. L. R. 
52 ; 72 Sol. Jo. 826. 

Annotation: — Distd. In the Estate o/ Taylor, [19201 P. 260. 

1772b. .] — In the Estate of Birch, [1929] 

P. 104 ; 98 L. J. P. 66 ; 141 L. T. 32 ; 73 
Sol. Jo, 221. 

Annotation: — ^Distd. In the Estate of Taylor, [19291 P. 260. 

1773a. Poor law guardians — Administration of 
estate of orphan’s deceased parent.] — By 
Poor Law Act, 1927 (c. 14), a board of guar- 
dians may act in certain circumstances as 
in loco parentis in respect of an orphan child, 
«& in that capacity is entitled to take out 
letters of administration of the estate of the 
child’s deceased parent for the benefit of the 
child.—Re Peters (1929), 142 L. T. 328; 
46 T. L. R. 119 ; 74 Sol. Jo. 13. 

1774. Add* Ayinotaiion : — Refd, Be White, [1928] 
P, 75. . 

1785. Add* Annotaiion : — Refd. In the Estate of 
Potticary, [1927] P. 202. 

E. To whom Grant may he made* 

(Vol. XXIX., p. 170.) 

See, also. Administration of Justice Act, 
1928 (c. 26), s. 9. 

1883a. During minority.] — Jud. (Consolida- 

tion) Act, 1926 (c. 49),s. 160 (1), directs that 


either a trust corpn., with or without an 
individual, or not less than two individuals, 
shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested ; but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the case of insolvency is to have a discretion 
to grant administration to some person other 
than those interested in the residue. Under 
the latter sect, it is competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Ct. of Probate Act, 1857 
(c. 77), s. 73. — Re Herbert, [1926] P. 109 ; 
svb nom. In the Goods of Herbert, 95 
L. J. P. 53 ; 135 L. T. 123 ; 42 T. L. R. 469. 

AnnMions .-—Conad* Re White (1927), 43 T. L. R. 729. 
Dbtd. Re White, [lp2«] V. 75. Consd. Re Price (1931), 
75 Sol. Jo, 295. 

2056a. .] — Testator made his will leaving all 

his money to A. There was no appointment of 
an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application : — Held : 
in the circumstances the application failed, 
the persons entitled in intestacy taking the 
grant in priority to a legatee or devisee vmder 
Non-contentious Rules, r. 119, operating 
since Jan. 1 , 1926, in the case of an estate not 
wholly disposed of. — In the Goods of Gates, 
[1928] P. 128 ; 97 L. J. P. 76 ; 138 L. T. 
714 ; 44 T. L. R. 353 ; 72 Sol. Jo. 172 ; 
varied, [1928] P. 178, 0. A. 

2327a. Fresh attorney appointed by 

surviving executor — Whether entitled to 
grant.] — Several exors. out of the juris- 
diction gave a power to an attorney to take 
administration with a will & codicils annexed 
without reference to survivorship amongst 
the exors. The attorney took a grant of 
administration & partly administered the 
estate. The surviving exor. appointed fresh 
attorneys. The ct. revoked the grant to the 
original attorney & made a fresh grant to the 
fresh attorneys. — In the Estate of Dinshaw. 
[1930] P. 180 ; 99 L. J. P. 118 ; 142 L. T. 
652 ; 46 T. L. R. 308 ; 74 Sol. Jo. 264. 

2398a. Where minority interest.] — Re Price (1931), 
75 Sol. Jo. 295. 

2436. Add, Annotation: — Refd. Be Achillopoulos, 
Johnson v* Mavromichali, [1928] Ch. 433, 

2440. Add, Annotation: — Refd. Be Achillopoulos, 
Johnson v* Mavromichali, [1928] Ch. 433. 

2441a. -.] — Where administration is taken out 

in this country by the attorney of a foreign 
principal in respect of English assets belon^g 
to a foreign testator, & the forei^ principal 
is not by the law of the domicil on exor., 


PART II. SECT. 11, SUB-SECT. 4.— 

K. (a). 

Bv. Creditor with judgment against 
debtor — Right to file bill against real 
representative — Before suing out exeou- 
iion.l— Duffy v* Graham (1869), 15 
Gr. 547.— CAN. 

PART II. SECT. 11, SUB-SECT. 4.- M. 

Bin. Ex-oonvicl *] — A person who has 
boon ooDvioted of felony, Sc has served 
his sentenoe, is In the same position 
OH it pardoned, & isan bo appointed 
administrator. — In the Goods of Oolr* 
MAN. [19261 1. R. 327.— IR. 

PART II. SECT. 11. SUB-SECT. 6.— 

. a ( 0 ). 

1884 i. Conviction for killing in- 


testate .] — husband, who has been 
couvioted of killing his wife, who died 
intestate, has no claim to her estate, 
& neither ho nor his attorney is entitled 
to administer it. — Re Noble (Saak.), 
[1927] 1 W. W. R. 938.-— CAN. 


PART II. SECT. 11, SUB-SECT. 5.— 
E. (0), 

8W. Right of next of kin to he ap- 
pointed guardlan.]^Rc Bell Estate 
fSaek,), [19291 3 W. W. R. 68.— CAN. 

PART II. SECT. 12, SUB-SKOT. 1.— 
B. (h). 

2155 i. Where estate insolvent — 
Assets assigned before death to executrix 
— Executrix neither proving nor re- 


nouncing. ] — Held : letters of administra- 
tion with a copy of the will annexed 
should be granted t-o a duly appointed 
syndic of the creditor, who might be one 
of its officers.— Randall, [1927] 

V. L. R. 635 ; 49 A. L. T. 89 ; [1927] 
Argus L. R. 396.— AUS. 

PART II. SECT, 12. SUB-SECT. 1.— 
B. (j). 

sg. Nominee of renouncing executor.} 
— Where a sole executrix wno was also 
the solo beneficiary, an Assyrian by 
birth & illiterate, renounced probate, 
the ct. allowed a grant of administra- 
tion with the will annexed to her 
nominee who was the son of herself & 
tostator. — Re Moseh (1931), 4R N. 

W. W. N. 101.— AUS. 
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but by virtue of his interest under the foreign 
will is charged by the law of the domicil with 
the duties which under English law are 
imposed on an exor., the ct. will authorise 
such administrator, after satisfying all English 
liabilities & all foreign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will be a good & suDicient discharge. In 
such a case the administrator need not issue 
any foi^eign advertisements or take any 
active steps abroad to ascertain the position 
with i*egai'd to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for the payment of foreign debts. 
— Re Achillopoulos, Johnson v. Mav- 
ROMICHAU, [1928] Ch. 433 ; 97 L. J. Ch. 246 i 
139 L. T. 62. 

2511a. .] — CoLUSs V. Hector (1875), 

L. R. 19 Eq. 338 ; 44 L. J. Ch. 267 ; 23 
W. B. 485. 

2518a. Solicitor of deceased defendant.] — On 

the death of a deft., the Ct. of Appeal directed 
his legal personal representative to be added 
as deft. & discharged an order which had 
been made appointing deceased’s solr. to 
represent his estate. — Hardy v. Holmes & 
Spbinz (1913), H. No. 1314 (unreported), 
Y. S. C. P. 

2555a. Notice of appointment — Change of title of 
proceedings.] — Where an order has been 
made under B. S. C., Ord. 16, r. 46, appoint- 
ing a person to represent an estate, the order 
should be left at the Central Ofiice for entry, 
& the person appointed should fde a notice 
of his appointment &: the name & address of 
his solr., & thenceforward the title of the 
proceedings should contain the name of the 
person appointed, described as “A. B., 
appointed by order dated, etc., to represent 
the estate of 0. D. decea.sed.” The person 
appointed will then be entitled to bo repre- 
sented in ct. at the hearing as a party 
(Clauson, j .). — Re Prosser, Prosser v. 
Griffith, [1929] W. N. 85. 

2585a. Trust estate vested in tenant for life— 
Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1897, appointed his wife A. 
sole extrix. & devised to her for life all his 
real estate with remainder to B. in fee simple 
absolutely, & A. died in Feb. 1926, intestate 
& a widow, leaving no statutory next of kin 


& no trustees for the purposes of the above 
Act were ever appointed : — Held : B. was 
entitled under Jud. (Consolidation) Act. 
1925 (c. 49). 8. 155 (1), to a grant of limited 
administration in respect of such real estate. 
—Be DxVLLBY (1926), 136 L. T. 223 ; 70 Sol. 
.To. 839. 

2585b. Property subject to life tenancy — Settled 
Land Act, 1925 (c. 18), s. 20 (l}— Law of 
Property Act, 1925 (c. 20), Sched. I., Part II., 
para. 6 (c).] — In the Estaie of Jambs (1926), 
162 L. T. Jo. 498. 

2585c. Settled land.] — Grants of probate to special 
exors. are not to be conOned to those persons 
whose qualifications fall within Settled Land 
Act, 1925 (c. 18), s. 30 H), & the effect of 
that Act is not to limit the operation of 
Administration of Estates Act, 1025 (c. 23), 
ss. 1, 13 & 22. — In the Estate of Gibbings, 
[1028] P. 28 ; 97 L. J. P. 4 ; 138 L. T. 272 ; 
44 T. L. B. 230 ; 71 Sol. Jo. 911. 

2603a. .] — A will duly executed was on 

the death of testator in the custody of the 
sole cxor., & universal legatee named in it. 
It was never proved, there not being at that 
time any property which could pass under 
it, & was subsequently lost or mislaid. No 
draft or copy of it was forthcoming. The ct. 
granted administration of the effects of 
deceased, limited until the will, or an 
authentic copy of it, shall be brought into the 
probate registry. — In the Goods of Johnson 
(1805), 11 Jur. N. S. 184. 

2618. Add. Annotation : — Consd. Re Cockell, Jack- 
son V. A.-G., [1931] 1 Ch. 389. 

2619. Add. Annotation : — Consd. Re Cockell, Jack- 
son V. A.-G., [1931] 1 Ch. 389. 

2744a. Threatened breach — Surety entitled to apply 
to court — For relief by way of Indemnity 
against liability under bond.] — Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290; 
97 L. J. Ch. Ill ; 138 L. T. 354, C. A. 

2777a. .] — Thompson v. Judge (1854), 

2 Drew. 414 ; 61 E. R. 78C ; sub nom. 

Tomson V. .Tudge, 2 Eq. Rep. 1141 ; 23 
L. J. Ch. 929 ; 23 L. T. O. S. 217 ; 2 W. R. 
574. 

2877. Add. Annotation: — Refd. Ormond Invest- 
ment Co. V. Betts, [1927] 2 K. B. 326. 

2911. Add. Annotations : — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155 ; Jaeger Co., Ltd. 
V. Jaeger (1929), 46 R. P. C. 336. 


PART II. SECT. 13, SUB-SECT. 7.— 
B. (b). 

o i. Insolvency of adininistraior.] 

— lie Elliott S^ara’s Estate, [1931] 
3 M. P. H. 485.— CAN. 

•X. Right of sureties — Anticipated 
waste by administrator — Injunction dt 
receiver.} — In the Estate of Hunter 
(1928), 45 N. S. W. W. N. 170.— AUS. 


PART II. SECT. 16, SUB-SECT. 2.— A. 

«y. Foreign wW. — Incorrect translation 
arvnexed .} — Where letters of administra- 
tion, cum testamento annexo. have been 
firranted with an incorrect translation 
of a foroigrn will annexed thereto, the 
ot. will, upon evidence to Its satis- 
faction, order the substitution of a 
correct translation In lieu of the incor- 
rect one . — lie Kleinsano (No. 2) 
(1928), 28 S. Tl. N. S. W. 659 ; 45 
N, 8. W. W. N. 150. — AUS. 


PART IL SECT. 16, SUB-SECT. 2.— 

B. (0). 

n 1. .) — Probate Is conclusive 

proof of the due execution of the will 


by testator. — C handreshwar Prasad 
Naratn Sinqh V. Bibheshwar Pratap 
Narain Singh (1926), I. L. 11. 5 Pat. 
777.— IND. 

PART II. SECT. 16, SUB-SECT. 2.— 
B. (e). 

p. Pevsd. on other grounds, 37 
O. L. R. 498. 

PART II. SECT. 15, SUB-SECT. 4.— C. 

8t. As to title to land.} — Held : pro* 
bate was not sufflcioat. — Sutherland 
r. Young (1884), 1 Man. L. li. 38. — 
CAN. 

PART II. SECT. 16, SUB-SECT. 6. 

h i. .1 — ^IWs., who were 

the exors, of the will of one McA., had 
obtained from a competent ct. in 
British Columbia a graut of probate 
of his will. McA. & deft, had made an 
agreement under seal by which McA. 
agreed to sell & deft, agreed to pur- 
chase certain land in Alberta, & under 
which part of the purchase -price was 
to bo met by the ossumption ot a mtgo. 

8 


The mto. was foreclosed & title to the 
land obtained by the mtgee. The 
agreement for sale was in the possession 
of McA. in British Columbia at the 
time of his death & came into the 
possession of pltfs. there. Pltfs., who 
wore unable to give title to the land to 
deft.; brought an action in Alberta on 
the personal covenant In the agree- 
ment, without having obtained any 
grant of letters probate, ancillary or 
otherwise, or any grant of letters of 
administration with will annexed from 
any ct. in Alberta : — Hdd : the action 
was maintainable. — MoAllistbb Sc 
McAllister v. Bedard, [1932} 2 
W. W. R. 677.— CAN. 

hil. — Sutton e. SouDAK 

Sc SouDAK (George) Fma Ck>.. [1982] 2 
W. W. R. 82.— CAN. 

PART II. SECT. 16. SUB-SECT. 2.— C. 

•b. Aa to person enHQed — Advocate 
conaenUng without instructions. ] — Where 
an advocate for one of the parties under 
a misapprehension oonsontod to the 
other party being granted the letters : 
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2979a. ’ Twenty years after death of testator.] — 

Adnalnistration revoked. — In the Estate oj 
Musgbovb, Davis v. Mayhew, [1027] P. 264 ; 
96 L. .T. P. 140 ; 137 L. T. 012 ; 43 T. L. E. 
648 ; 71 Sol. Jo. 642, C. A. 

3011. Add» Annotation: — Refd. He Ross, Ross v. 
Waterfleld (1929), 46 T. L. R. 61. 

3074. Add, Annotation: — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

3111. Add, Annoialion : — Apld. He Ilowden & 
Hyslop’s Contract, [1928] Ch. 479. 

3111a. Sale of English real estate.] — 

Scottish exors. with a confirmation rosealed 
under Jud. (Consolidation) Act, 1925 (c. 49), 
s. 168, can make a good title to English real 
estate without the necessity of any separate 
grant in respect thereof. — Re Howden & 
Hyslop’s Contract, [1928] Ch. 479; 97 
L. J. Ch. 313 ; 139 L. T. 309 ; 72 Sol. Jo. 
400. 

3126. Add, Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3126. Add. Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3127. Add. Annotations : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. Refd. 
Thomas v, Jones, [1928] P. 162. 

3127a. ,]— The proviso to R. S. C., Ord. 65, 

r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
act('d upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 
pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The position of such exors. 
dilTers from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propoimd. Having established 
the validity of the will, made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between solr. & client, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1873 (c. 66), s. 49, repealed & re- 


enacted by Jud. (Consolidation) Act, 1925 
(c. 49), 8. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate. — In the Estate of Plant, Wild v. 
Plant, [1926] P. 139 ; svb nom. Re Plant, 
Wild v. Plant, 95 L. J. P. 87 ; 335 L. T. 
238 ; 42 T. L. R. 443 ; 70 Sol. Jo. 605, C. A. 

Annotation: — ^Befd. Thomas v. Jones. [1928] P. 162. 

8127b. -.] — The principle of the decision in 

In the Estate of Plants Wild v. Plants No. 
3127a, anie^ that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does not extend 
in all cases to costs incurred by them by 
reason of their insisting upon probate not 
only of clauses in a will expressing the 
testamentary mind of their testator, but also 
of a clause which is found not to be his 
testamentary act. If a residuary gift is 
excluded from probate on the groxmd of want 
of capacity the question still arises whether 
the costs so incurred by the exors. are due 
to their “ violation or culpable neglect of 
duty,” If the ct. finds on this issue that an 
exor. is a wrongdoer, his primd facie right to 
receive out of the estate costs not otherwise 
provided for is displaced.— -Thomas v. Jones, 
[1928] P. 162 ; 139 L. T. 214 ; 44 T. L. R. 
467 ; 72 Sol. Jo. 255 ; stib nom. In the Estate 
o/ Jones, Thomas v. Jones, 97 L. J. P. 81. 

3163. Add, Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3164. Add. Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1920] P. 139. 

3171a. .] — There is no authority for 

allowing costs out of the estate in a probate 
action to an imsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
testator had a domicil under the law of which 
that party would take a large part of 
testator’s estate in opposition to his wishes. 
The costs should follow the event in such a 
case. — Fleming v. Horniman (1928), 138 
L. T. 669 ; 44 T. L. R. 315. 

3175. Add, Annotation ; — Apld. In the Estate of 
Plant, WUd v. Plant, [1926] P. 139. 

3181. Add. Annotation : — Refd. In the Estate of 
Southerden, Adams v, Southerden, [1925] 
P. 177. 


'—Held : if such consent was given by 
the advocate without instructions, the 
client might withdraw the consent at 
any time prior to the actual issue of 
iottCPB. — KTONB HOTC TSKE V , KYON 
Soon Sun (1925), I. L. K. 3 Ran. 261. 
~IND. 


PART 11. SECT. 16, SUB-SECT. 2.— J. 


so. Validity of wiU not proved .] — 
Odynak V . Fbsohuk (AltM, 119271 
3 D. L. R. 842 ; (19271 3 W. W. R. 


64: rersd. [1928] 1 D.L. R.423; [1928] 
1 W. W. R. 113 ; 23 Alta. L. R. 263, 
—CAN. 


PART II. SECT. 16, SUB-SECT. 8.— H. 

8065 Hi. .)— On an applica- 

tion to revoke a grant of probate on 
the grounds that persons who ought to 
have been cited were not cited, & 
that the will was a formry. If the first 
mund is establisbod toe onus is upon 
the opposite par^ to prove that the 
wUl is genuine. — R amauandi Kuxr v, 
Kalawah Kvm (1927), 66 L. R. Ind. 
App. 18.— IND. 


PART II. SECT. 18, SUB-SECT. 3. 

•d. Grounds for arantino or refusing 
application for resei^ina ,] — The ct. has 
the right, on an application under 
Alberta Rules, r. 946 (24), for resealing, 
to inquire as to the ori^al appoint- 
ment of the administrator, & should 
refuse the application, where the exors. 
have the right & duty to apply in 
Alberta for probate . — Re Blagbubn 
Estate, [1927] 1 W. W. R. 716 ; affd., 
[1927] 2 W. W. R. 206.— CAN. 


PART II. SECT. 19. 

o i. .] — An oxtrix., to whom 

probate of a will had been granted 
in England, appointed appot. as 
attorney under power In Vfotoria to 

e roouro the resealing of the probate 
I Victoria : — Held : appot. was 

authorised to produce the probate dc 
obtain the sealing thereof under 
Administration & Probate Act, 1915, s. 
51 , that being the proper proo^ure for 
him to adopt in order to procure him- 
self to be consUtuted the legal repre- 
sentative of testator in Victoria . — Be 


Fairkr’s Will, [1927] V. L. R. 580 ; 
[1927] Argus L. R. 462.— AUS. 

80 . Revocation .] — ^When a foreign 
probate which has been scaled in 
Victoria is subsequently revoked by 
tljo foreign ct., the Supremo C5t. has 
power to revoke the scaling . — Be Hall 
(J930), V. L. R. 309 ; Argus L. R. 264. 
—AUS. 

sf. Duty of registrar — Supreme Court 
of Kew Zealand .] — Where letters of 
administration have been duly granted 
in England Sc are produced to the 
registrar of the Supremo Ct. of New 
Zealand, & a copy thereof left with 
him, the registrar is bound under 
Administration Act, 1908, s. 43, to 
reseal letters of administration. Sc 
there Is no need of an application to 
the ot., for the ct. has no dLiscreilon in 
the matter. In the absence of fraud in 
the will or t>y the administrator the 
ot. has no power to sot aside such 
rescaling.— Ifc Willoox, [1925] N. Z. 
L. R. 626.— N.Z. 



Caaefl 3184—8617. English and Emfibb Digest Supplement. 


3184. Add, Annotation : — Refd. Smith v, Thomp- 
son (1031), 146 L. T. 14. 

3186. Add. Annotation : — ^-48 to (1) Consd. Neal v, 
Dcnston (1932), 48 T. L. B. 037. 

3303. Add. Annotation : — ^Refd* In the Estate oj 
Plant, Wild v. Plant, [1926] P. 139. 

3312. Add. Annotation : — Consd. In the Estate oJ 
Plant, Wild v. Plant, [1926] P. 139. 

3315. Add. Annotation : — Dlstd. In the Estate oj 
Plant, Wild v. Plant, [1926] P. 139. 

3478a. For purpose of lawsuit out of the 


Jurisdiction.] — There is no power in the 
I^bate Ct. to allow a will admitted to 
probate in England to go out of the juris- 
mction, even in the custody of an official, 
for the purposes of a lawsuit in a Britisli 
Dominion or elsewhere abroad. — Be Grbeh 
( 1929), 46 T. L. R. 362 ; 73 Sol. Jo. 349. 

Annotation : — ^FoUd. In the Estate of Gulnee (1929), 73 Sol. 

Jo. 569. 

3478b. .] — In the Estate of Guinee 

(1929), 73 Sol. Jo. 509. 

3487. Add. Annotation : — Refd. Capron v. Capron. 
[1927] P. 243. 


Part III. — Interest of Representative in Deceased’s Property 


3509. Add. Annotation : — ^Refd. Toates v. Toates, 
[1926] 2 K. B. 30. 

3517a. Right of selection under will.] — Testator 
bequeathed to his wife such articles as she 
should within two months select from the 
articles in certain rooms in a house. Five 
days after his death his wife died without 
having made any selection : — Held : the right 
of selection did not pass to the wife’s exors. — 
Re Madge, Pridie v. Bellamy (1928), 44 
T. L. R. 372 ; sub nom. Re Madge, Pddee v. 
Bellamy, 72 Sol. Jo. 284. 

3518a. Loan posted to but not received by deceased.] 
— On the receipt of a signed promissory note 
a money-lender forwarded an agreed sum to 
the boiTOwer through the post. The borrower, 
the secretary to a co., died between the times 
of the posting & delivery of the letter. The 
joint acting secretary of the co. having notice 
of the secretary’s death, opened the money- 
lender’s letter & retained possession of the 
enclosed money until such time as he could 
hand it over to the personal representatives 
of the borrower. In an action by the 
money-lender to recover the sum lent from 
the joint acting secretary : — Held : deft, 
received the money on behalf of deceased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives. — M ichaelson v. Crisp 

(1927), 71 Sol. Jo. 982. 

3524. Add. Annotation : — As to (1) Refd. Re Mills, 
Mills V. Lawrence, [1930] 1 Oh. 654. 


3543. Add. Annotation: — As to (2) Refd. Re 
Mathieson, [1927] 1 Oh. 283. 

3553. Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

3554. Add. Annotation : — ^Refd. Graves v. Cohen, 
(1929), 46 T. L. R. 121. [Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v, Holywell 
Ry. Co.y {per Wright, J.)] 

3572a. .] — Noble v. Cass (1828), 2 

Sim. 343 ; 57 E. R. 817. 

Annotations : — Refd. Richards v. A.-G. of Jamaica (1848), 
6 Moo. P. C. O. 38] ; lie Francis, Barrett v. Fisher (1905), 
74 L. J. Ch. 198 ; He Lacon’a Sottlmt., Lacon v. Locou, 
11911] 2 Ch. 17. 

3605. Add. Annotation : — Refd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

3611a. .]— Anon. (1457), Y. B. 36 

Hen. 6, fo. 7, pi. 4 ; 7 Jur. 494, n. 

Annotations: — Apld. Tharpo v. Stallwood (1843), 5 Man. & 
G. 760. Refd. Wangford v. Wangford (1704), 11 Mod. 
Rep. 38. 

3611b. -.] — East v. Newman (1601), 

Gouldsb. 152 ; 75 B. R. 1059 ; sub nom. 
Eason v. Newman, Cro. Eliz. 496. 

3611c. .] — Bear v. Soper (1759), 2 

Keny. 441 ; 96 E. R. 1238. 

3617. Add. Citatiom ; — sub nom. Mason & Davy 
V. Dixon, Latch 167 ; Noy 87. 

Add. Annotations: — Refd. Saunders v. Plum- 
mer (1602), O. Bridg. 223 ; Finlay v. Chirncy 
(1888), 67 L. J. Q. B. 247. 


PART II. SECT. 20, SUB-SECT. 3.— 
A. (b) 

8187 iv. .] — Testator 87 years 

old, executed a wiU, & probate was 
opposed on the grounds of want of 
testamentary capacity & nndne in- 
fluence. The ct. pronounced in 
favour of the will, but only after much 
consideration. Much of the evidence 
was not available to the caveators, Sc 
the ct. considered they were amply 
justified in opposing the will : — Hdd : 
the caveators should be relieved of the 
Public Trastee*8 costs, but should not 
be granted costs out of the estate. — 
Re Paterson (Deoeased), [1924] N. 
Z. L. R. 441.— N.Z. 

PART 11. SECT. 20, SUB-SECT. 4.— B. 

so:. Taxation.}— -Re Moukn, 119271 1 
D. L. R. 648 ; 59 N. S. R. 58.— CAN. 

PART 11. SECT. 21. SUB-SECT. 2. 

q I. Dtdy to make inquiries .] — 

Although no hard &: fast rules can be 
laid down, a caveat should not be filed 
against the granting of probate of a 
will without BUbst^tial grounds, &, 
before filing, the intending caveator 


should make full inauirv. Where a 
caveat was filed witaout substantial 
grounds & without proper inquiry, a 
caveatilx. who was unable to carrj" the 
matter further was ordered to pay 
costs . — In the WUl of Elizabeth 
O'Driscoll (1929), 29 8. R. N. S, W. 
558 ; 46 N. 8. W. W. N. 176.— AUS. 

th. Caveator setting up different wiU.] 
— If on a petition for probate, the 
caveator sets up anotner will of 
testator, it is obligatory on him to file 
a separate petition to propoimd the 
will set up by him. The result in such 
a caso is, that there are two separate 
suits which may either be beard 
together or be consolidated. — Venidaw 
Nemohand V. Bai Champatavi (1928), 
I. L. R. 53 Bom. 829.— IND. 

PART II. SECT. 21. SUB-SECT. 10. 

sk. Jurisdiction of court — To alter 
previous order .} — ^In addition to its 
powers under Suooession Act, s. 234, 
& Probate Sc Administration Act, 
8. 50, the ot. has power in review to 
alter its previous order in contested 
proceeding lor the grant of probate 
or letters of administration. — -Ktone 

10 


Hoe Tseb v. Kyon Soon Sun (1925), 
I. L. R. 3 Ran. 261.— IND. 

si. I>utv to sell — d: pay beneficiary 
share of proceeds.] — Re Montoomkry, 
Lumbers v. Montgomery (1912), 22 
W. L. R. 634 ; 22 Mon. L. R. 735.— 
CAN. 

PART HI. SECT. 1. SUB-SECT. 2.— 

1 . (a) V, 

p 1. .] — An option to pur- 

chase contained in a will h primd facie 
not purely personal, hut is assignable 
by the optionee Sc transmissible by him 
to his personal represontatlvoH. — 
PERPETUAL Trustee Co. v. Union 
Trustee Co. (1927), 28 S. R. N. S. W. 
222 : 45 N. 8. W. W. N. 30 ; revsd. sub 
nom. Abboti* v. Union Trustee Co. 
(1928), 41 C. L. R. 875.— AUS. 

PART III. SECT. 1, SUB-SECT, 2.— • 
I. (b) i. 

8617 I. Application of rule — Detinm,] 
— The administrator of the estate of a 
deceased person cannot recover dam- 
ages, iu respect of a chattel belonging 
to the deceased, for its detention or 
seizure during his lifetime, or prior to 
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8665» Add, Annotation : — Refd. Be Portman (No. 
2), [1926] Ob 294. 

3668. Add. Annotation : — Retd* Price v. Corpn. 
d’Bnergle de Montmagny, [1927] A. C. 368. 

8671. Add. Annotation : — A$ io (1) Refd. Be Blake, 
Be Minahan’s Petition of Right (1931), 100 
L. J. Oh. 261. 

3687a. .1 — ^Appleton v. Doily (1009), Yelv* 

135 ; 80 B. R. 91. 

Annotations: — Refd. Shuttlewortb v. Garnett (1688)» 
Oarth. 90 ; Hudson v. Jones (170ft), 1 Salk. 90. 

3691. Add. Annotations : — ^Dlstd. Skinner v. Geary 
(1931), 47 T. L. R. 697. Refd. Roe v. 
RusseU, [1928] 2 K. B. 117. 

8692. Add. Annotations: — As to (1) Apprvd* 
Skinner v. Geary (1931), 47 T. L. R. 697- 
Refd. Roe r. RusseU, [1928] 2 K. B. 117; 
Lovibond (J.) & Sons v. Vincent, [1929] 1 
K. B. 687. 

3692a. -.] — In my view Collis v* 

Flower, No. 3691, was wrong, for the reasons 
that I have been stating. The common law 
tenancy was terminated. The ex or. had a 
common law tenancy, &; it was terminated 
by mjtice to quit. He did not remain in 
occupation of the house, &, in my view, the 
original tenant having no right, as we have | 
now decided, U) dispose of the property by | 
will, liad no right to give any statutory right 
to the exur., the exor., who had not lived 
in the house, could not claim to be a statutory 
tenant. In my view, therefore, Collis v. 
Flower, No. 8091, is no longer an authority. 

The administrator case stands on a 
different footing, because one has to look in 
all these cases to see what the facts wore. 
The administrator ca«e is the case of Mellows 
V. Low, No. 3692. There the facts wxre 
different. The original tenant was a weekly 
tonant. It was a common law tenancy, & 
dming her tenancy she died intestate. 
Consequently, whatever rights she had in 
her common law tenancy remained to her 
representatives in an intestacy. No notice 
to quit was ever given. Consequently the 
common law' tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. It was held that the administratrix 
was a person who derived title under the 
original tenant, &, consequently, that the 
residence could not be interfered with. The 
point of that case which renders it a right 
decision is that no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
& it remained in the person who at common 
law was entitled to it, & her tenancy had 


never been terminated. Consequently, 
Mellows V. Low, No. 3692, on the facts, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could 
not, in my opinion, have said, unless the 
mat^r could be brought within the very 
curious clause about intestacy to which I 
have referred, that such an administratrix 
not being in possession is entitled to be 
protected by the Act (Scrittton, L.J.). — 
Skinner v. Geary, [1931] 2 K. B. 546 ; 100 
L. 3. K. B. 718 ; 145 L. T. 675 ; 95 J. P. 
194 ; 47 T. L. R. 597 ; 29 L. C. K. 599, C. A. 

3699. Add. Annotation : — Refd. Re Bower Wil- 
liams, Exp. Trustee, [1927] 1 Ch. 441. 

3702. Add. Annotation : — FoUd. Re Bower 

Williams, Ex 2 ?. Trustee, [1927] 1 Ch. 441. 

3710. Add. Annotation : — Refd. Beaumont v. Beau- 
mont (1932), 48 T. L. K. 481. 

3732a. .] — Batho v. Fulton (1824), 2 L. J. 

O. S. Ch. 196. 

3766a. -Curling v. Austin (1862), 2 

Drew. & Sm. 129 ; 10 W. R. 682 ; 62 E. R. 
670. 

Annotation: — Refd. Law'rio v. Lees (1881), 7 App. Cas. 19. 

3795. Add. Annotations : — 6efd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321 ; Parker v. Judkin, [1931] 1 Ch. 
476. 

3796. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 476. 

3800. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

3818a, .] — The effect of Land Transfer Act, 

1897 (c. 65), ss, 1 & 2, is to impose an “ expj ess 
trust ” within Jud. Act, 1873 (c. 66), s. 25 (2), 
on the x>ersonal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57). from 
running in their favour. — T oates v. Toates, 
[1026] 2 K. B. 30 ; 95 L. J. K. B. 626 ; 135 
L. T. 25 ; 90 J. P. 103, D. C. 

Sub-sect. 4. — In case of Persons dying 
SINCE 1925 (VoL XXIII., p. 317). 

3819a. Settled land — Termination of settlement on 
death of tenant for life.] — Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of the tenant for life, <& his 
exor. when constituted can sell, & he is not 
deemed to have appointed the sole sm'viving 
trustee of the settlement as his special exor. 
pmsuant to such sect . — Re Bridgett & 
Hayes’ Contract, [1928] Ch. 163 ; 07 

L. J. Ch. 33 ; 138 L. T. 106 ; 44 T. L. R. 
222 ; 71 Sol. Jo. 910. 

Annotation : — Distd. In the Estate of Taylor, [1929] P. 260. 


the Issue of the letters of administra- 
tion, imless there Is evidence to show 
that the chattel was damaged, or that 
the estate of the deceased was 
depr^lated by the seizure or detention 
in that period. The administrator, 
however, is entitled to recover for the 
estate damages for being deprived of 
the ^ & possession of the chattel after 
the Issue of the letters of admlnistra- 
mv V. Hortox (1913), 26 
W. L. R. 72; 5 W. W. R. 751 ; 14 

CAN ' 


PART in. SECT. 1, SUB-SECT. 2.— 
I. (b) ill. 

•n. Whether right continues in personal 
representofiee,]-- Under the provisions 


of R. S. c. 1 13, 8. 1, the right to main- 
tain or to institute an action for an 
injury to land, committed within six 
montns of the death of the owner, 
survives to his personal representative. 
The clear &; reasonable meaning of the 
statute is that the exor. or adminis- 
trator may commence an action or oarry 
on an action instituted by testator or 
intestate. — ^Miller v. Oorkum (1899), 
32 N. S. R. 358.— CAN. 

80 . — In an action lor trespass 

to land brought in 1895. the statement 
of claim included a olalm for erecting 
& maintaining fences & depasturing 
cattle. PltlToled in 1897, & his oxtrix. 
was made a party In 1898: — Held: 
R. S. c. 113, s. 21. in relation to a con- 
tinuing cause of action, applied. — 
Grant v. Wolfb (1899), 32 N. S. R. 

11 


444.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 
I. (b) iv. 

ip. Whether right CAtnUnues in repre- 
se 7 iiatlve.] — In case of tort, for alleged 
negligence resulting in the death of the 
person injured, tho right to maintain 
an action dhes with the person. — 
Hawlky V. WRiaHT(1904). 37 N. S. R. 
77.— CAN. 

sq. -.1 — An action for injiuy to 

the person now survives to the exor. 
of pltf., who can, in case of his death, 
pendente lite on entering a suggestion 
of the death & obtaining an order of 
revivor, continue the action. — M ason 
V, PBTTCRBOROTTail TOWN (1803), 20 
A. R. 683.— CAN. 
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3819b. — In the Estate of Bordass, 

No. 1772a, arde, 

3819c. .] — In the Estate o/Bmon, [1929] 

P. 164 ; 98 L. J. P. 66 ; 141 L. T. 82 ; 73 
Sol. Jo. 221. 

Annotation : — Distd. In the Estate of Taylor, [1929] P. 260. 

3819(1. Grant of probate to tenant for life as 

special executor.] — Land was devised by H. 
on trusts providing for limited ownerships 
& in default of issue for the right heirs of 
H. C. who was the right heir of H., by his 
will appointed the applicant T. exor. & 
trustee & devised his lands to the use of the 
applicant for life with remainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1925 (c. 18), the lands passing 
under the wiUs of 11. & C. remained subject 
to the settlement created by the will of H., 
&, in the event of the termination of the 
limited ownership under the will, also subject 
to the settlement created by the will of C. 


On the same date J. was tenant for life under 
the will of H. By a vesting deed dated 
Apr. 16, 1926, the lands were declared to be 
vested in J. in fee upon the trusts operating 
from time to time under the will of H. or 
otherwise. J. died Apr, 27, 1928. General 
probate of his will including the settled land 
was granted to his oxors. in the first place. 
Later the grant was amended limiting it 
“save & except the settled land vested in 
testator settled previously to his death & 
remaining settled notmthstanding his 
death.” J. having died without issue appet. 
T. then became tenant for life in possession 
under the settlement created by the will 
of C. as well as the trustee of that settlement. 
On appeal from the registrar a grant of probate 
of the will of J. limited to the settled land was 
directed to issue to the appet. as special 
exor. of J . — In the Estate of Taylor, [1929] 
P. 260 ; 98 L. J. P. 145 ; 141 L. T. 200 ; 45 
T. L. R. 481 ; 73 Sol. Jo. 385. 


Part IV. — Duties of Representative 


3899. Add, Annotation : — As to (2) Consd. Be City 
Equitable Fire Insce., [1925] Ch. 407. 

3934. Add. Annotation : — Consd. Be Mansel, Smith 
V. Mansel, [1930] 1 Ch. 362. 

3959a. .] — Exor. charged with 

interest on dividends of stock received by 
him, & kept at his banker’s with his own 
money for a number of years, instead of being 
invested to accumulate. — Goodchild v. Fen- 
ton (1829), 3 Y. J. 481 ; 148 B, R. 1269, 

3999a. .] — Hudson v. Martin (1726), 

2 Eq. Gas. Abr. 461 ; 22 E. R. 393. 

4013. Add, Annotation : — Refd. Be Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

4021. Add, Annotation: — As to (2) Reid. Be 
Mathieson, [1927] 1 Ch. 283. 


4040a. Income accruing after death — ^Administra- 
tion of Estates Act, 1925 (c. 23), s. 32 (1).] — 
Be Tong, Hilton v. Bradbury, No. 5917b, 
post, 

4086a. Devise in trust to pay debts — Until son 
attain twenty-one — Death under twenty-one 
— Debts unpaid.] — Devise of the rents & 
profits of lands till his son attain twenty-one, 
towards payment of debts ; if my son die 
before twenty-one, my debts being paid, 
then to A., the son dies before twenty -one ; 
yet the rents & profits not only till he would 
have attained twenty-one, but also beyond, 
till the debts be paid, shall be applied for that 
purpose. — Martin v, Woodgate (1691 ), Prec. 
Ch. 34 ; 24 E. R. 18. 


PART IV. SECT. 1. SUB-SECT. 3,— A. 

3891 i. I>utv to get in debts — Liability 
for neglect.] — He Johnston, Johnston 

V. Hogg (1877), 25 Gr. 261.— CAN, 

sr. Executor debtor to testator .] — 
Where an exor. was indebted to his 
testator at the latter^s death the debt 
is considered in efjuity to have been 
paid by the debtor to hinascR as 
executor, & he is chargoabJo in the 
accounts with the amount thereof at 
the time of probate with legad intorest 
thereafter during default In payment. 
— He Gibson Estate, [1930] 2 

W. W. R. 400 ; 11031] D. L. K. 150; 
3!) Man. L. 11. 501. -CAN. 

PART IV. SECT. 1, SUB-SECT. 3.— 
B. (a) Ui. 

3927 i. Power to retain — What are 
inrcstmeiUs — Not right to receive pay- 
ment on ffuardum meruit.}— He Jones, 
.Ionics v. Baxter (1020), 46 N. S. W. 
W. N. 100.— AUS. 

3927 ii. Not right to 

appointmenl as architect.] — He Jones, 
JoNK.8 V. Baxter (1029), 46 N. S. W. 
W. N. 190.— AUS. 

PART IV. SECT. 1, SUB-SECT. 3.— 

B. (e). 

— Where a will directs 
that the proceeds of sales of property 
of the ostate shall bo deposited in a 
chartered bank, such proceeds cannot 
bo otherwise invested except by con- 


sent of all persons interested . — He 
Walters, [1025] 2 W. W. K. 667.— 

CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

st. Claim disputed — Effect of service 
of notice of appointment for passing 
accounts on claimant .] — The act of an 
administrator in serving claimants 
against the estate with orders & 
appointments for passing accounts 
both with, & subsequent to, the service 
upon them of notice of dispute, held 
to have estopped him from setting up 
said notice as a bar to such claims. — 
Re Kxtrylo Estate, [1922] 2 W, W. R. 
815 ; 68 D. L. R. 784 ; 15 Saak. L. R. 
463.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— A. 

sv. Undisposed of realty <§• personalty 
— Before persomil estate charged with 
payment.}— In the administration of the 
estate of testator, who has died testate 
as to some assets & intestate as to 
others, the primary fund for payment 
of his debts, funeral & testamentary 
expenses, in the absence of a contrary 
intention oimrossed in the will, is that 
constituted by both the real Sc personal 
estate of which testator has died 
intestate & is in priority to personal 
estate, charged with their payment. — 
Public Trustee v. Leitch (1928), 28 
S. R. N. 8. W. 313 ; 45 N. S. W. W. N. 
86.— AUS. 


5W, Property exempt under Execu- 
tions Act .] — In construing Devolution 
of Estates Act, It. S. M., 1913, s. 3, 
which provides that an intestate’s real 
or persona] estate or both, “ except in 
so far as either or botli may be oxcopted 
by any law or enactment,” shall be 
chargeable with bis debts, property 
exempt under Executions Act, It. S. M., 
1913, is to bo considered one of the 

exceptions.” 

A farmer died intestate leaving four 
dependent infant children. The ad- 
ministrator of his estate sold certain 
chattels w'hlch were during the life- 
time of the deceased ” exemptions ” 
under Executions Act, s. 29. On an 
application by the administrator for 
dilutions as to the disposition of the 
moneys realised from the sale, the 
creditors of the deceased, none of 
whom had recovered judment, con- 
tended that the right of exemption 
terminated on the deceased’s death; 
that all the assets of the deceased, 
including the exemptions, were liable 
for his debts ; & that oven if the 
chattels continued to bo exempt, the 
proceeds of their sale was not exempt : 
— Ueld: the administrator, who bad 
also been appointed guardian, held the 
money received li*om the sale of the 
exemptions for the benotit of the 
children . — Re McKenzie Estate 
(Man.). [19301 1 D. L. R. 49 ; [1929J 

aw. V’ 


CAN. 


W. R. 358 ; 39 Man. L. R. 153.- 
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4089a. Foreign estate — Produce in transit at time 
of death.] — Ouffe v. Gibbons (1714), 2 
Ld. Baym. 1324 ; 92 E. B. 364, L. C. 

Jnnotaiion : — Reid. Ooodtltle d. Hart v. Knot (1774). 1 
Gowp. 43. 

4101a. Liability to contribute rateably — Under Ad- 
ministration of Estates Act, 1025 (c. 23), 
S8. 32, 38, 34 — Notwithstanding devolution of 
beneficial interest to heir-at-law of lunatic.] — 

For six years before her death a lady* was a 
certified patient at a mental home, & without 
any testamentary capacity. She was not, 
however, a lunatic so found by inquisition, 
& never had a committee or receiver. She 
died at the home on Feb. 1, 1029, a spinster 
& intestate, aged seventy-six ; — Held : her 
real estate went to her heir at law under 
Administration of Estates Act, 1925 (c. 23), 
8. 61 (2), which exemption sect, read with 
the definition sect., sect. 65 (1) (viii.), was 
not confmed to cases where a lunatic or 
defective had a committee or receiver. 
However, the exemption in sect, 61 (2) only 
extends to the devolution of the beneficial 
interest, Sc the real estate must bear its 
rateable share of the funeral, testamentary 
& administration expenses, debts, & lia- 
bilities, under sects. 32, 33, 34, & Sched. I. — 
Re Gates, Gates v. Gates, [1930] 1 Ch. 199 ; 
99 L. J. Ch. 161 ; 142 L. T. 327. 

4154a. Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 
executor.] — Tanneb v. Oabtek (1856), 25 
L. J. Ch, 664 ; 27 L. T. O. S. 195 ; 2 Jur. 
N. S. 413 ; 4 W. K. 533. 

4168. Add, Annotation : — Consd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 

4163a. Income tax — ^For any year ending before 
testator’s death.] — Re Cockell, Jackson v , 
A,-G. (No. 2) (1932), 70 Sol. Jo. 495 ; 16 
Tax Cas. 681, 721. 

4210a. .] — A judgment was signed 


in 1854, but was not registered till after the 
death of the judgment debtor in 1862 : — 
Held : the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor. — K emp v. Wadding- 
ham (1866), L. B. 1 Q. B. 865 ; 7 B. & S. 301 ; 
35 L. J. Q. B. 114 ; 13 L. T. 709 ; 14 W. R. 
390. 

4221. Add, Annotaiion A.-G. v, Jackson 

(1932), 48 T. L. R. 261. 

4225. Delete the cross-reference immediately pre- 
ceding this case. 

4351. Add, Annotation : — ^Refd. Re Cockell, Jack- 
son V, A.-G., [1931] 1 Ch. 389. 

4853a. How exerciseable — Equitable assignment of 
future assets.] — A personal representative’s 
right to prefer creditors, preserved by Adminis- 
tration of Estates Act, 1926 (c. 23), s. 34 (2), 
can be exercised not only by payment in 
cash, or by a legal chaise equivalent thereto, 
but also by an equitable assignment of 
future assets that materialise before an 
administration decree. — Re Wttjjams, 
Richards v, Williams, [1930] 2 Ch. 378 ; 
99 L. J. Ch. 476 ; 143 L. T. 630. 

4392. Add. Annotation : — Aa to (2) Consd. A.-G. v, 
Jackson (1932), 48 T. L. R. 261. 

4418. Add, Annotation : — Aa to (3) Consd. Re 
CockeU, Jackson v. A.-G., [1931] 1 Ch. 389. 

4423. Add, Annotation: — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4428a. Against Crown — Administration of Estates 
Act, 1925 (c. 23), s. 34 (2).] — A.-G. v, 
Jacicson, No. 4538a, post, 

4429. Add, Annotation : — Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4433. Add, Annotation: — Refd. Re Cockell, Jack- 
son V. A.-G., [1931] 1 Ch. 389. 

4484. Add, Annotation .-—Consd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 


PART IV. SECT. 2. SUB-SECT. 2.— 
C. (b) i. 

sn. Under 5 Geo, 2, c. 7.] — Held : 
iund was assets in the hands of exors. 
lor the payment of nnliqnldatod 
damages in an action of covenant. — 
Sickles v. Asselstine (1853), 10 

U. C. R. 203.— CAN. 

PART IV. SECT. 2, SUB-SECT. 8.— A. 

p i. l^efcrred to nvtrtgagee of 

property devised beneficially to executor. \ 
— lie Hcclthorpe (Ont.), [1920] 2 
D. L. H. 739 ; 7 C. B. R. 505.— CAN. 

so. }Vidow*8 right to money payable 
under marriage contract, k— O 'R billy 

V. O'Reilly (1910), 16 O. W. R. 75 ; 
21 O. L. R. 201.— CAN. 

Bp. Claim for breach of trust.] — The 
fact that a claim against the estate of 
a deceased person arose in consequence 
or by moans of a breach of duty as 
a trustee, affords no ground for giving 
such claim a preference over other 
creditors of the estate ; as, under 
Property & Trusts Act, R. S. O. 1877, 
u. 107, 8. 30, the claimant can only 
rank pari paaau with other creditors. — 
Bruce v, Cameron (1878), 25 Gr. 369. 
—CAN. 

PART IV. SECT. 2, SUB-SECT. 8.— B. 

4162 i. Simple contract debt due to the 
Crown — Priority over specially dt simple 
contract debts due to subject,] — A debt 
InomTod by the purchase of wheat 
from the Minister of Agriculture, 
under Wheat Marketing Acts, Is u 
Crown debt, & should be paid in priority 
to all other debts of Intestate. — lit 
McMahon, Lawson t>. Intestate 
Estates Curator, 11921] V. L. R. 
649.— AUS. 


PART IV, SECT. 2, SUB-SECT. 3.— 
C. (a). 

4167 i. I^riorUy over specially <& 
simple contract debts.] — In the adn^i- 
stration of assets, a judgment obtained 
against deceased is entitled to priority 
over simple contract & speciaJty 
croditors, but it is essential to the 
judgment that it should have been 
docketed. — ILiontenac Loan Co. v, 
Morice (1886), 3 Mon. L. R. 462.— 
CAN. 

4178 i. Degrees of priority — Between 
judgment creditors — Judgment for 
balance of legacy charged on realty-- 
Judgment by creditor secured by mort- 
pafl«.]— Cameron v. Harper (1892), 
21 S. C. R. 273.— CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— 
C. (c). 

4206 i. Against deceased.}— FHomn- 
nao Loan Co. v. Morice, No. 4167 i., 
ante. — CAN. 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

4245 iii. ,] — Be Green, [1932] 

3 D. L. 11. 48.— CAN. 


8<|. Bight of widow to j)ay husband's 
— The payment of a husband's 
ebt, tliough barred, bos been bold to 

0 a pious duty on the part of the 
ddow, & it is not necessary that theio 
hould be any danger to the estate, 

1 order to entitle the %vldow to incur 
ebts, or to alionato the property of 
or husband in order to pay off barred 
ebts. The Hindu law does not take 
ognisanco of any bar of limitation. — 
ItiUUTOaH SiKDAR V, CHIDAM MaNDAL 
1929). I. L, 11. 57 Calc. 904.— IND. 
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PART IV. SECT. 2, SUB-SECT. 4.— 
A. (c) i. 

d i. S. P. Watkins v. Washburn 
(1846), 2 U. C. R 291.— CAN. 

sr. By executor de son tort .] — An 
exor. de son tort cannot give a new 
starting point to Stat. Limitations as 
against the rightful administrator, or 
the parties beneficially interested in 
the estate. — Grant v. McDonald 
(1860), 8 Gr. 468.— CAN. 


PART IV. SECT. 2, SUB-SECT. 6.— A. 

St. Claim for wages by manager of 
intestate's farm — Claim by execution 
creditor. 1— Oilmour v. Gilmouu ( 1 804), 
3 B. C. II. 397.— CAN. 


PART IV. SECT. 3, SUB-SECT. 1. 

sv. Future liability contingent — 
Hghts of executor to distribute residue.] 
-The father of a pauper lunatic 
Laughter, who had become chargeable 
o the parish council, admitted his 
lability to aliment her, & died in - 
estate. Thu sou, aa exor., divided 
he estate, which was movable, 
qually between himself & his sister. 
d the date of division the daughter's 
dare had not been exhausted by the 
ost of her mointenauoe since his 
oath ; — Held : os any claim there 
:iight be against the rest of the estate 
[)r aliment was merely contingent, the 
xor. was not bound to rotaln the 
emaining share of the estate to meet 
hat cdalm. — Edinburgh Parish 
JOUNCILU. OoUPER, [1024] S. 0. 139.— 



Cases 4485.— 4788a. EKausH AiTD Empibe Digest Supplement. 


4485. Add, AnnoMion : — Overd. A.-G. v, Jackson 
(1932), 48 T. L. K. 261. 

4511. Add, Annotation : — As to (2) Consd. A.-G. 
V. Jackson (1932), 48 T. L. B. 261. 

4527. Add, Annotation : — Consd. A.-G. v, Jackson, 
[1932] A. C. 865. 

4583. Add, Annotation: — Consd. A.-G. r. Jackson 
(1932), 48 T. L. B. 261. 

4535. Add, Annotation : — Consd. A.-G. v, Jackson 
(1932), 48 T. L. B. 261. 

4538a. Administration of Estates Act, 1925 

(c. 23), s. 34 (1).] — Under sect. 34 (1), & the 
rules set out in I^art I. of Sched. I., to 
Administration of Estates Act, 1925 (c. 23), 
in the administration of insolvent estates an 
exor. has no right of retainer of a simple 
contract debt against the Crown so far as the 
C'l’owm lias priority under the bkpcy. rules 
affecting debt prif>rities ; consequently the 
Crown lias priority for a claim foi- taxes, not 
exceeding in the whole one year’s assessment. 

In my opinion there arc now only two, or 
possibly three, degrees of priority of debts, 
being, fn*st, those which are by tlie Bkpcy. 
Act expressly given priority ; secondly, those 
which are expressly directed to be jiaid 
pari passu ; possibly, thirdly, those 
mentioned in Bkpcy. Act, 1914 (c. 69), s. 36, 
& in sect. 8 of the Partnership Act, 1890 
(c. 39), the effect of the latter section being 
expressly retained in the Bkpcy. Act, 1914 
(c. 59), s. 33. It follows that the balance of 
any Ci*own debt in excess of that portion 
which is given priority is now of the same 
degree as the debt of the executrix in the 
present case, & that sh(' can retain against 
such balance (Lord Atkin). 

The right still remains as before, the right to 
retain against debts of equal degi*ee. Home 
debts have been put in a higher degree than 
they were before ; but the exor.’s right always 
has been subject to changes of that descrip- 
tion. What has been affected is not the right, 
but the classes in respect of which tlie right 
is exercised (Lord Atkin). — A.-G. r. Jack- 
son, 1 1932] A. C, 365 ; 48 T. L. B. 261 ; 76 
Sol. Jo. 146 ; sub noin, lie CocKEKL, A.-G. v, 
Jackson, 101 L. J. Ch. 186; [J931j B. A 


0. B. 167 ; svib nom. Be Cockell, Jackson 
\v. A.-G., 146 L. T. 460 ; 16 Tax Cas. 681, 

H. L. 

Annotati(m:-—'BidBL, Be Bailey, Duchess Mill, Ltd. v. Bailey 
(1932), 76 Sol. Jo. 660. 

4584. In line 6 of the pai*agraph, before the words 
“ secured by bond,” add the word “ not.” 

4591. Add, Annotation : — Consd. Be Quintin Dick, 
Cloncurry t>. Fenton, [1926] Ch. 992. 

4607. Add, Annotations : — Apld. I. B. Comrs. v. 
Smith, [1930] 1 K. B. 713. Consd. Parker v, 
Judkin, [1931] 1 Oh. 475. 

4613a. Devisee requiring conveyance — 

Liability of estate lor costs.]-— Be Stringer, 
Huj:. V, Stringer (1899), Y. S. 0. P. 

4630. Add, Annotation : — Consd. Be City Equit- 
able Fire Insce., [1926] Ch. 407. 

4651. Ac/d. Annotation : — Refd. Be Oarrington’ 
Ralphs i\ Swithenbank, [1932] 1 (^h. 1. 

4653. Add, Annotations : — Consd. I. B. Comrs. v. 
Smith, [1930] 1 K. B. 713. Refd. Herbert v. 

1. B. (]omi*s., I. B. Comi*s. v, Herbert (1925), 9 
Tax Cas. 593 ; Daw v. Inland Bevenue Comrs., 
Duff-Dumbar v. Inland Revenue Comrs. 
(1928), 14 Tax. Cas. 58. 

4661. For “ (1844) ” read “ (1842).” 

4664a. Incomplete gilt inter vivos — Completion by 
appointment as executor — No necessity for 
assent.] — Re Comberbacii, Saunderson v, 
Jackson (1929), 73 Sol. Jo. 403. 

4685. Add. Annotation : — Refd. Re Vander ByJ. 
Fladgate v. Gore, [1931] 1 Ch, 216. ^ 

4687a. Advances by co-legatees barren ^ 
Statute of Limitations— Not Interest on 
advances.] — Poole v, 1*oot.e (1871), 7 Ch. 
App. 17 ; 25 L. T. 771 ; 20 W. R. 133, L. JJ. 
Annotations Re Rees, Rees v. George (1881), 17 

Ch. D. 701. Rrad. Rc Milucs, Miluca v. Sherwin (1885), 
53 L. T. 534. 

4712a. — — .] — Fryer v. Buttar (1837), 8 

Sim. 442 ; 59 B. B. 175. 

Annolations :--Conad, Re Parry, Scott, v. Leak (1889), 42 
Ch. D. 570. Refd. Harbin v. Mastcniian il89(>] 1 Ch. 351. 

4738a. .] — Horner v. Sayner (1838), 

Coop. Pr. Cas. 108 ; 47 E. B. 450, L. C. 


PART IV. SECT. 6, SUB-SECT, 1.— B. 

4648 i. What are — Bequest of stock — 
Testator possessing no such stock at 
deathA^He Millap, (19271 3 D. L, R. 
270 ; 60 O. L. R. 434.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— C. 

n i. No power to impose terms as 

condition precedent to immediate pay- 
ment,\ — Beddy c. Smith (1845), 1 
L. T. O. S. 390.~IR. 

sw. Discretion given by will.] — A will 
ooatained a bequest (para. 6) to pltf. 
of 1300 per annum during his life- 
time. “ to l)e paid as soon os the 
ilnaneub of my estate will pciralt my 
exors. to do so.” By pai*a. 7 testatrix 
dli*etdod that ” It KlinJl not be incum- 
bent fo pay any bequest unlil three 
yearb after my tlecease, & my husband, 
Si uny other exors. after his death, 
sii.'tll .’eclde when the amounts «hall be 
\ In wbut « mounts from time to 
By para. 12 testatrix autbo- 
risod her exoi*s. “ at any time to with- 
hold any payment of loKary or bequest 
until Rurh time as they may consider 
it advisable to make sanio ” — JleUt : 
nothing in paras. 5 & 7 authorin d deft, 
to withhold payment of pltf.*® legacy ; 
& the dlseretiori given by para. 12 did 


not put deft, in a position to violate 
deliberately the terms of the will. 
The discretion was one to bo reasonably 
exercised. — S kymoub v . Piia'xt (1925), 
57 O. L. R. 278.— CAN. 

■X. Before letters of administration — 
Legacy very small.] — Ross v, Ross 
(1872), 4 Ch. Ch. 27.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— D. 

4683 1. Out of what funds payable .] — 
Testator by his will directed his exors. 
” to pay to the legatees mentioned in 
tlie will of my late wife amounting in 
all to 820,000 which sum is roiirv- 
seuted by bonds in a ” ci-rtaln bank ” 
in a parcel separate from ipy own 
securities ” : — Held : the legacies weie 
to be treated as legacies from testator, 
payable out of that portion of his estate 
earmarked in the way indicated. — Re 
Larham (1924), 66 O. L. R. 137.— 
CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— 
E. (a). 

4708 i. Direction for postponement or 
ai'/nimulatiim — When legatee may require 
/laj/menf.]— Where testator ^ves a 
legatee an absolute vested interest in 
a defined fund, the ct. will order pay- 
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ment on his attaining twenty-one, 
notwithstanding that by the terms of 
the will payment is postponed to a 
subsequent period. — Gofk v, Strohm 
(1897), 28 O. R. 553.— CAN. 

4703 11. .]— Whore a tes- 

tator gives a legatee an absolute vested 
interest in a certain defined fund, so 
that, according to the ordinary rule, 
ho would be entitled to receive It on 
attaining the age of 21 years, but by 
the terms of the will payment is post- 
poned until a subsequent period, e.g. 
till the legatee attains the age of 25 
yeoi'S, the ct. will nevortboJess order 
payment on his attaining 21 years. — 
Re TANNEii Estate, Gould v. Tanner 
& Tanner, [1931] 2 W. W. R. 794.— 
CAN. 


PART IV. SECT. 6, SUB-SECT. 4,— 

K. (b). 

ri. MrSwEK- 

NEV, Eastern Truht Co. v. MoBwee- 
NEY (1931), 2 M. I*. R. 583." CAN. 

»y. Annuity charged on land — Duly 
of representative on transferring land 
to devisees — Land Titles Act,] — Re 
Crest Estate (1914), 7 W. W. R. 
614 ; 19 D. L. R. 190.— CAN. 



Vcd. ZXm. — Ez«oators and Admiiiisttators. Oases 4758—6072. 


4758. Alter this case add Sale of legacy to 
executor — In return for annuity — Validity of 
transaction.] — See Fhaudtjlent & Voidable 
Conveyances, No, 896a, poaV^ 

4768a. .] — Re Lyman’s Trust & 

Trustee Relief Amendment Act, 1860 
(1860), 2 L. T. 662. 

4812. Add. Annotation : — Consd. Re Buxton, 
Buxton V. Buxton, [1930] 1 Ch. 648. 

4849. Add. Annotation : — As to (3) Refd. Re Jones, 
Meacock v. Jones, [1932] 1 Ch. 642. 

4869a. .] — The ct. has power where 

realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent, under 
R. S. C„ Ord. 66, r. 64, but £6 per cent, as 
from one year from the death of testator 
upon the legacy moneys. — Re Brinton, 
Brinton V. Preen (1923), 67 Sol. Jo. 704. 

4877a. Capitalisation of reserve fund.] — A testator 
bequeathed to his son & grandson on the 
death of his wife the shares belonging to him 
at his death in a certain co. Between the 
death of testator & the subsequent death of 
his wife each of the 460 shares of the value 
of £35 each which belonged to him at the 
date of liis death became, as the result of the 
capitalisation of a portion of the reserve 
fund of the co., consolidated with a new 
share of the value of £15 into a share of the 
value of £50. Testator’s estate, as the 
result of the capitalisation, also became 
entitled, in consequence of his holding of | 
460 ordinary shares, to 920 preferred ordinary 
shares of £10 each: — Held: (1) following 
Smell V. Dee (1707), 2 Salk. 416, the gifts 
were contingent, & (2) the original 460 shares 
together with the accretions became, on the 
death of testator’s wife, the property of the 
specific legatees. — Re Buxton, Buxton v. 
Buxton, [1930] 1 Ch. 648 ; 09 L. J. Ch. 334 ; 
143 L. T. 37. 


4896a. -.] — Testatrix gave 

legacies of £100 to each of her exors. & 
tru&Ltees & then bequeathed all her plate, 
jewellery, ornaments, china, A; other house- 
hold effects to two specific legatees absolutely. 

whole of her residuary property of every 
kind she devised, bequeathed & appointed to 
her trustees upon trust to sell A out of the 
proceeds, first, to pay her funeral A testa« 
mentary expenses, debts, A the legacy duty ; 
secondly, to appropriate A set apait two sums 
of £4,000 A £2,000 to be held upon certain 
trusts for life A then over ; A thirdly, to 
pay a number of pecuniary legacies, including 
one of £600. Testatrix declared that should 
her residuary personal estate be insufficient 
to pay all the legacies then the legacy of £600 
should be reduced to £500 ; A every legacy 
A annuity was bequeathed free of legacy 
duty. There was a deficiency in the estate ; 
— Held : (1) there were sufficient indications 
in the will that the testatrix intended the dis- 
tribution of her estate to be in accordance 
with the priorities mentioned, A the settled 
legacies must be paid in full before all the 
other pecuniary legacies ; (2) the legacy of 
£600 must be reduced to £500 A this reduced 
legacy, plus the duty, must abate pro rata 
with the other postponed legacies, including 
those to the exors. ; (3) the costs of packing 
A delivering specific legacies must be borne 
bv the specific legatees. — Re Leach, Mflnb v. 
Daubeny, [1923] 1 Ch. 101 ; 92 L. J. Ch. 225 ; 
128 L. T. 525 ; 67 Sol. Jo. 198. 

4910. Add. Annotation : — Refd. Jones v. Wright 
(1927), 139 L. T. 43. 

4953. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5065. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

5072. Add. Annotation: — As to (1) Refd. Re 
Pennington A Owen, [1925] Ch. 825. 


PART IV. SECT. 5, SUB-SECT. 5.— A. 

sz. Quest hm for court.] — Re Akmoui; 
(192G). 2 :^ S. L. Pi. CAN. 


PART IV. SECT. 5. SUB-SECT- 6.— 
B. (a). 

4766 vii. — .] — Re Daly, 

[19261 1 1). L. 11. 822; 58 O. L. U. 
301.— CAN. 

4765 viii. .] — Testator died 

in 1888, & Icgaclos became payable In 
1 890. His estate was heavily insolvent. 
iS:. the last of tlie debts was not finally 
(lischarged until 1 01 9. From that date 
the trust 008 accumulated funds untU 
1924, when they brought an action of 
rnultlplepoindlng & exoneration for 
distribution of the estate :—Ucld : 
(1) while as a general rule interest was 
allowed upon Tcgracles from tbo death 
of testator or from the proscribed date 
of payment, there was no absolute 
mle compelling the ot. In nil eases to 
allow such Interest, the general rule 
being displaced If olrcumstanc-os showed 
it to be inapplicable ; (2) the general 
logtvteos were not ontitled tx) Interest 
on their legacies from 1890 to 1919, 
in respect that, owing to the Insolvency 
of the estate during that period, there 
was no asset realisable to meet the 
logaoies nor any Interest-bearing sub- 
ject : (3) there was no absolute rule 
to tbo effect that the rate of legal 
Interest should be 6 per cent,, the rate 
of Interest being in every case for the 
discretion of the ct. in the particular 
circumstances. — Waddell’s Trustees 
V. Crawford, [10261 S. C. 6d4.‘-60OT. 


PART IV. SECT. 5. SUB-SECT. 6.— 
B. (J). 

4827 iii. — In doUirminfng 

the right of legatees to inlen‘8t ui)on 
legufies the payment of W'hich is post- 
poned for a definite period by the will, 
the mere direction of such postpone- 
inont will not of itself alter the date 
from which interest is to run. 
testator’s reasons for such postpone- 
ment. may i»e taken itdo conKidero.Uon. 
If payment was delay ed in order 
thereby to benefit a re«lduniy legiiteo, 
then, in the absence of a direction to 
the contrary, no intcrci?t upon «ucl» 
postponed legacies would bo payable 
bcfoiv the expirotioTi of the preseriiM’d 
period. But where the postponement 
was intended primaj-ily to enable the 
exors. to collect & n^uliiic (he assets, 
the postponed legacies would carry 
intercRt from Riioh o time after (he cikI 
of the “ exote.’ year ” as the exors. 
had in hand realised asKcts which 
could rightfully bo applied lo the pay- 
ment of such legacie®,— Morpeth v. 
VVI1LI4MPOX, [1926] N. Z. L. 11. 39. — 
N.Z. 

sd. TAuacif pai/ahle ** n'hen dh Imv hr 
l(.kes."^\—A will provided that: “the 
exor. has the i)owor given him to pay 
these throe bequests w'hen & how he 
likes — the estate is not to be sacrificed 
in any way to pay them.” The exor., 
aiding iirudently, disposed of th(^ estate 
many years after the death of testator : 
— Held: the legacies diil not carry^ 
interest from the end of the year of 
testator’s death. — Planta i\ Green - 
HHtELDSi (No, 2), [1932] 2 AV. AV. R. 60 ; 
3 J). L. 11. 423.— CAN. 
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PART IV. SECT. 8, SUB-SECT. 8.— C. 

4868 i. When more Hum 4 per cent, 
allou'td — Special circumstances .] — 
Waddell’s Trustees r. Crawford, 
No. 4765 viii, ante.— SOOT. 

PART IV. SECT. 6, SUB-SECT. 6.— A, 

4883 iv. .1— A. by his 

will directed that certain pecuniary 
legacies, amounting in all to the sum 
of 1 0. should be paid ” with & out 
of the proceeds” of the sale of his 
investments comprising stocks & shares. 
’I’he investments realised the sum of 
£487 O.s. Ad. At the date when the will 
was n»ade thej were worth approxi- 
mately the sum of £481 12s. 6d. There 
was a further direction that the legacies 
were to be paid free of all Oown duties. 
Testator further dealt with the residue 
of his property item by Item. On a 
summons raising the question w'hother 
the balance of the legacies was payable 
out of the general residue of the estate : 
— Held : the balance was not payable 
& as the fund specified ^ testator for 
their payment was insumcient to pay 
them in full, they must abate ratably 
i^Uer se . — Re. Boyd Estate, Boyd v. 
Boyd. [1928] N. I. 14.— IR. 

PART IV. SECT. 5, SUB-SECT. 6.— D. 

4961 it. Re Boyd 

Estate, Boyd v. Boyd, [1928] N. 1. 14. 


PART IV. SECT. 5, SUB-SECT. S. 

■a Judgment for balance of legacy — 
Priority over creditors .] — Harper e. 
Harper (1890), 2 B. C. R. 15.— CAN. 



Casea 6079- 6278a. English and Empire Digest Supplement. 


6079. Add, Annotation : — ^Dlstd* Be Pennington & 
Owen, [1926] Ch. 826. 

5085. Add, Annotation: — Ae to (1) Refd. Be 
Fenton (No. 2), Ex p. Fenton Teirtile AsBocn., 
LM., [1932] 1 Oh. 178. 

5110a. .] — Lloyd v, Stoddart (1762), Amb. 

]52 ; 27 E. R. 100, L. C. 

5160a. .1 — Wilson v, Leslie (1857), 5 

W. R. 816. 

Annotation: — Dbtd. Re Dacro, Whitaker v. Daore (19 1C), 85 
L. J. Ch. 271. 

5202. Add. Annotation : — Reid. Be Griffiths, Jones 
V. Jenkins, [1926] Ch. 1007. 

5206. After this case add See, also, Conflict 
OP Laws, No. 548a, ante.^* 

5240a. .] — Testator bequeathed snms 

of stock to his grandchildren, to be paid to 
them on attaining twenty-one, with benefit 
of survivorship to those attaining that ago, 
but in case they should all die under twenty - 
one, then he willed the interest arising from 
such sums to their father for life, with 
remainder over : — Held : the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance. — Roddy t>. 
Dawes (1830), 1 Keen, 302 ; 0 L. J. Ch. 145 ; 
48 E. B. 346. 

Annotations: — field. Posting v, Allen (1844), 5 Hare, 57ri ; 
Dundas v. Wolfe Murray 1 Hem- & M. 425 ; Re 

Judkin’s Trusts (1884), 50 L. T. 200. 

5246. Add. Annotation: — Distd. Be Readc-Revelh 
Crellin v. Melling, [1930] 1 Ch. 52. 

5246. Add, Annotations ;~-Apld. Be Raino, Tver- 
man v. StansOelcl, [1929] 1 Ch. 710. Distd. 
Be Reade-Rcvell, Crellin v. Melling, [1930] 
1 Ch. 52. 

5249. Add, Annotations : — As to (1) Apld. Be Ful- 
ford, Fulford v.. Hyslop, [1930] 1 Oh. 71. As 
to (2) Distd. Be Reade-Revell, Crellin v. 
Melling, [1930] 1 Ch. 62. Consd. Be Jones, 
Meacook v, Jones, [1932] 1 Ch. 042. Reid. 
Stern v. I, R. Comrs. (1930), 16 Tax Cas. 148. 
-4.9 to (4) Reid. Be Raine, Tyerman v. Stans- 
field, [1929] 1 Ch. 710. 

5250. Add, Annotation Apld. Be Raine, Tyer- 
man V. Stansfield, [1929] 1 Ch. 716, 

5251 a. .] — A contingent or future 

pecuniary legacy payable to an infant upon 
attaining twenty-one does not carry inter- 
mediate income imder Law of Property Act, 


1926 (c. 20). 8. 176, & there is no power under 
Trustee Act, 1926 (c. 19), s. 31, to apply 
the interest, or intermediate income thereof, 
when invested, for the infant’s maintenance, 
unless testator is the parent of or in loco 
parentis tii the infant, or has indicated 
an intention by bis will that the infant should 
be maintained out of the income, or has 
directed the legacy to be appropriated & 
invested for the benefit of the infant. — 
Re Raitie, Tyerman v. Stansfield, [1929] 
1 Ch. 710 ; 98 L. J. Ch. 244 ; 141 L. T. 25. 

Annotation : — field. Re Reode-Hovell, Oellin v, Melling, 
[19301 1 Ch. 52. 

5251b. .] — Testatrix, who died after 

the commencement of Trustee Act, 1925 
(c. i9), by her will directed the trustees 
thereof to set apart a specific sum, to 
accumulate & capitalise the income thereof, 
until A. should attain the age of twenty-one 
years ; &, if A. should attain that age, then 
to pay to her the income of that sum during 
her life, & after her death to hold the capital 
sum in trust for her children : — Held : as 
the trust for A., for a contingent interest for 
her life, did not carry the intermediate 
income, the trustees had, upon the proper 
construction, Trustee Act, 1925 (c. 19), 
s. 31, no power to apply that income towards 
A.’s maintenance. — Be Reade - Bevell, 
Crellin v. Melling, [1930] 1 Ch. 52 ; 99 
L. J. Ch. 136 ; 142 L. T. 177. 

5251c. .] — Where a testator, being the 

parent, or in loco parentis, of an infant, gives 
a legacy to that infant, contingently on his 
attaining an age other than full & makes 
no provision for maintenance, it is within the 
discretion of the ct. to order the interest 
on the legacy to be applied in maintaining 
the legatee until the legacy vests . — Be 
Jones, Meacook v. .Tones, 1 1932] 1 Oh. 642 ; 
101 L. J. Ch. 307 ; 147 L. T. 137, 

5256. Add. Annotation : — ^Expld. & Distd. Be 

Jones, Meacock v, Jones, [1932] 1 Ch. 642. 

5273. Add. Annotation : — Folld, Be Stokes, Bowen 
V. Davidson, [1928] Ch. 716. Expld. Be Raine, 
Tyerman v. Stansfield, [1929] 1 Oh. 716. 

5273a. .] — Where a legacy given to an infant 

is clearly indicated by the will to be intended 
for the support of the inEant, interest on such 
legacy will run from the death of testator, 
as the support of the infant must begin 
immediately upon such death ; & where such 


PART IV. SECT. 6, SUB-SECT. 13.— 
A. (a). 

6111 V. Appointment hy codicil 

of new executors — Provision in codicil 
for retnuneration of executors.] — Held : 
the exors. were oDtltled only to the 
coraniiesion mentioned in the codicil, 
notwithstanding a provision in the 
codicil that the will should be construed 
as if the names of the exors. were 
inscrtc'd tbrongbout In place of those 
of the original exors . — Re Bossi (1897\ 
5 B. C. R. 44G.— CAN. 

5111 vi. - — ^Whero testator gives 

a legacy an executor or trustee, 
stating that it is given for his services 
In that capacity, & particularly where 
testator declares it to bo in lieu of 
commission or remuneration, such exor. 
or trustee, if he accepts the tmst., 
is not entitled to anything more than 
ho is given hv the will, unless under 
exceptional circumstances, sneb os the 
gut being so small as to be illusory ; & 
the mere inadequacy of the remunera- 
tion given by the will is not of Itself 
a snffleient reason for departing from 


that practice*. — Re Murphy (1928), 
S. n. Q. l. ~AUS. 

PART IV. SECT. 6, SUB-SECT. 14.— C. 

5189 J. Pareni .] — An exor. can- 
not discharge hlinsolf by paying a 
legacy given to an infant to the father 
or mother, as guardian, unless the 
ct. allows it in special circumstances. — 
Re Nakauchi Estate. [1927 J 3 D. L. R 
1087 ; [19271 2 W. W. R. G07 ; 21 
Sask. L. R. 673— CAN. 

sb. Payment into court — Estate in 
Australia — Infant legatee <£: guardian 
domiciled in England .] — By bis will 
testator, domiciled In California, be- 
queathed money on deposit in banks 
In Australia, amounting to about 
£12,000, to tho infant daughters of 
E., & appointed K. as guardian of the 
estate of his daughters, & appointed 
two residents of Brisbane os exors. of 
the testator’s esta-to in Australia. E. 
& bis two daughters were domicllod 
in England ; — Held : in the circum- 
stanco's the exors. should pay tho 
legacies into ct., leaving £. to make 
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appropriate application for payment 
out to him.— Rc Tudor, [192818. R. Q. 
299.— AUS. 


PART IV. SECT. 6, SUB-SECT. 14.— 
D. (b) 1. 

u 1. 1 — The ct. may allow 

mainteuanco to an infant (1) out of 
property to which the infant is con- 
tingently entitled under a (UBPosltion 
made by its father or a person standing 
in loco parentis to it if tbo infant is 
unprovided for, or (2) out of tho Income 
earned by a contingent legacy be- 
queathed to an Infant which is diiocted 
to bo set apart for the Infant so that 
If & when the contingonoy happens, tho 
income on the legacy will become pay- 
able to tho Infant, or (3) ont of the 
infant’s share In the Income of property 
subject of a gift to a class, all or some 
of whose members must take whore 
the chance of taking is equal as to all 
of them, or a gift to such a class or an 
Individual 8c the donees over In default 
of tho class consent. But the ct, will 
apply money for on infant’s main- 
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legacy is one of two or more legacies all in 
the same category & all given in the same 
group to the trustees of the will, no dis* 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise carry interest from the date of 
testator’s death * — Ee Stokes, Bowen v. 
Davidson, [19281 Oh. 710 ; 97 L. J. Ch. 
273; 139L. T*331; 72 Sol. Jo. 384, 

AnnotaUon : — ^Distd. Re Haino* Tyerman v. Staosfleld, [1929] 
1 Oh. 716. 

5273b. Whether infant entitled to whole of income.] 

— Testator, standing in loco parentis, gave 
to trustees a legacy of £4,000, on trust to 
pay it to A., on his attaining twenty-one. 
He authorised them to raise it by mfcge. of 
his real estates, & out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent, of the expectant 
portion, as to them should seem sufficient 
for maintenance : — Held : the legatee, during 
minority, was entitled to maintenance only, 
& not to the whole amount of interest on the 
legacy. — B udge v. Winnall (1849), 12 Beav. 
357 ; 18 L. J. Ch. 469 ; 14 L. T. O. S. 325 ; 
13 Jur. 737 ; 60 E. B. 1098. 

Annotations: — House's Estate (1852), 9 Hare, 649. 
Mentd. Re Hoose, Evans v, Williamson (1880), 17 Ch. D. 
696. 

5276. Jdd. Annotation: — ^Refd. Re Jones, Mea- 
cock V. Jones, [1932] 1 Ch. 042. 

5287. Add, Annotation : — ^Distd. Re Baine, Tyer- 
man V. Stansfield, [1929] 1 Ch. 716. 

5293. Add, Annotation : — ^Distd. Re Beade-Bevell, 
CreUin v. Melling, [1930] 1 Ch. 52. 

5301. Add. Annotation : — Consd. Re Jones, Mea- 
cock V, Jones, [1932] 1 Ch. 642. 

5320. Add, Annotation : — Refd. Re King, Public 
Trustee v, Aldridge, [1928] Ch. 330. 

5322. Add. Annotation : — ^Apld. Re Maber, Ward 
V, Maber, [1928] Ch. 88. 

5331. Add, Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5334. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch, 118. 

5335. Add. Annotation : — ^Apld. Re Whitrod, Bur- 
rows V. Bax (1925), 70 Sol. Jo. 209. 

5337. Add, Annotation: — Refd. Re Whitrod, Bur- 
rows V, Base, [1020] Ch. 118. 

5340a. .] — Testator left his property on trust 

for sale & realisation, & thereafter gave & 
bequeathed one-t;enth part to A., two-tenth 
parts to C.’s children, & the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & “ to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residu<f 
in equal shares : — Held : the will must be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 


remaining tenth, charged with the two sums 
as therein provided, to be divided among the 
ministers, & there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator. — Re Whitrod, Bor- 
rows v. Base, [1926] Ch. 118; 95 L. J. Ch, 
206 ; 134 L. T. 627 ; 70 Sol. Jo. 209. 

5341. Add, Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5353a. .] — Re Cope’s Trusts (1877), 36 

L. T. 437. 

5354. Add, Annotations : — Consd. Baker v, Archer- 
Shoe, [1927] A. 0. 844. Apld. I. B. Comrs. 
V. Smith, [1930] 1 K. B. 713. Refd. Herbert v. 
I. B. Comrs., 1. B. Comrs. v, Herbert (1925), 
9 Tax Cas. 693; A.-G. v, Belilios, [1928] 1 
K. B. 798 ; Daw v. Inland Bevenue Comrs., 
Duff-Dunbarv. Inland Bevenue Comrs. (1928), 
14 Tax. Cas. 68. 

5358. Add, Annotation: — Refd. Re Oldham, Old- 
ham V. Myles (1927), 71 Sol. Jo. 491. 

5360a. .] — ^The interim interest 

from a fund set apart to meet future vested 
legacies, which do not carry interest in the 
meantime, is capital & not income of residue, 
& must, therefore, be invested, & the income 
only of such investment paid to the tenant 
for life of the residuary estate. The rule 
adopted in Allhusen v. WhUiell, No. 5358, 
ante, in reference to contingent legacies, has 
no application to vested legacies. — Re White- 
head, Peacock v, Lucas, [1894] 1 Ch. 678 ; 
63 L. J. Ch. 229 ; 70 L. T. 122 ; 42 W. B. 
491 ; .38 Sol. Jo. 183 ; 8 B. 142. 

Annotation: — Distd. Re Hawkins, White t?. White, [1916] 
2 C3h. 670. 

5363a. Gross or net amount.] — In 

applying the rule in Allhusen v. Whittell, 
No. 6358, ante, the income of the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax. — Re Oldham, Oldham 
V. Myles (1927), 71 Sol. Jo. 491. 

5373. Add, Annotations : — Consd. Re Barratt 
National Provincial Bank v, Barratt, [1925] 
Ch. 550 ; Re Corelli (1925), 69 Sol. Jo. 525; 
Re Sullivan, Dunkley v. Sullivan (1929), 46 
T. L. B. 590. Apld. Re TroUope’s Will 
Trusts, Public Trustee v, Trollope, [1927] 
1 Ch. 596, N.F. Re Brooker, Brooker v, 
Brooker (1926), 70 Sol. Jo. 626. Consd. Re 
McKee, Public Trustee v. McKee, [1931] 2 
Ch. 145. 

For the cross-reference following this case 
substitute “ .] — Sec, further, Settle- 

ments, Vol. XL., pp. 672-674; Wills.” 

5375. Add. Annotation : — Refd, Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 145. 


tenance in diHrogard of llie trust only 
when the result of not doing so will 
leave the Infant in such adverse oirenm- 
Htanrea that It must bo assumed that 
if they had been foreseen by testator 
he would have provided for the case. — 
fie Fubvcey (1931), 24 Tas. L. H. 35.— 
AUS. 

PART rv. SECT. 6, SUB-SECT. 1.— A. 

sk. T^mv~n 0 cni *8 husiness hooks .] — 
A law-a^ul directed his exors. to 
convey the residue of his estate to a 
residuary legatee. The oxors. con- 
voyed the residue, with the exception 
of deceased *8 business books, which 
they retained on the ground that it 
would be a breach of conddontiality 


towards dooeaBed's cllonta if they were 
to hand them over. In an action by 
the residuary legatee for delivery of 
the books ; — HeXd : pursuer was en- 
titled to delivery. — R obkbtbon e. 
Hobertoon's Executors, 11926] S. C. 
606.— SCOT. 

PART IV. SECT. 8. SUB-SECT. 1.— B. 

sm. Mistake as to mlue of assets — 
New diairiinUi(m ordered.] — Clarke v. 
Hawke (1865). 11 Gr. 527.— CAN. 

PART IV. SECT. 6, SUB-SECT. 3. 

in. Vvty of administrator — To die- 
trUnUe under JJcvohdton of Estates Act,] 
--Re Bowser (1905). 6 O. W. H. 383 ; 
9 0. L. R. 199.— CAN. * 
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PART IV. SECT, 6. SUB-SECT. 4.— 
A. (b). 

5378 i. Ocnerdt rule .] — Testator by 
hiH will gave certain legacies & devised 
certain laud to his widow for life or 
widowhood ; upon her death or 
marriage this land to go to the cliildrou 
of his sister. The residue of hts estate 
he devised & bequeathed to my 
exors." In the next clause he ap- 
pointed three of bis nephews his 
oxors . : — Held : the change made in 
the law by the Imperial Act of 1830, 
adopted in this province & now found 
in Trustee Act. li. S. O., 1927, s. 53, 
does not apply in cases in which 
testator himself has given the property 
to his exors. ; the Act applies only 



Cases 5407—5488. English and Empire 

6407. Add, Annotations ; — Apld. I. B. Comrs. v, 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. B. Comrs. v. Medical Charit- 
able Soc. for West Bidinj? of Yorkshire 
(1926), 136 L. T. 60. Refd. Me Blake, Me 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. 

5411. Add. Annotation : — Refd. Re Jones, Johnson 
V. A.-G. (1925), 133 L. T. 601. 

5412. Add, Annotation : — Consd. Re Wells, Swin- 
bnrne-lJanham v. Howard (1932), 48 T. L. R. 
617. 

6416. Add. AnnoMion : — ^Refd. Re Wells, Swiri- 
burne-Hanham v. Howard (1932), 48 T. L. B. 
617. 

5417. Add. Annotation : — Refd. Re Wells, 8win- 
burne-Hanham v. Howard (1932), 48 T. L. R. 
617. 

5423a. -.] — By his will dated Jan. 27, 1913» 

t^tator appointed his wife M. & pltf. J. to be 
his exors., & after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate 6c effects, real & 
ersonal, which he migJit die possessed of, to 
is wife M. absolutely. M. predeceased testa- 
tor & died on Aug. 14, 191 9, Testator died on 
Dec. 30, 1920, leaving real & personal pro- 
perty, but no heir-at-law or next of kin : — - 
Held : there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. He 
was in the position of a trustee, & on failure 
of a ceaiui que trust the beneficial interest in 
the personal estate vested in the Crown as 
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bona veuiaMia, — Re Jones, Johnson v, A.-G., 
[1925] Ch. 340 ; 94 L. J. Ch. 841 ; 133 

L. T. 601 ; 69 Sol, Jo. 460. 

5442a. .] — Re Sivewright, Law v. Fen- 

wick (1922), 128 L. T. 416 ; 67 Sol. Jo. 168. 

Ajinotation: — FoUd, Be Leach, Milne v. Baubeny, [1923] 

1 Ch. 161. 

5442b. .] — Re Leach, Milne v. Dau- 

BENY, No. 4895a, ante, 

5448a. .] — Held : the direction for payment of 

the testamentary expenses of testator’s 
widow extended to the costs 6c expenses in 
obtaining letters of administration, 6c in 
connection with the administration of the 
estate of the widow ; 6c the costs of an action 
in the probate division. — Re Clbmow, Yeo v. 
Clemow, [1900] 2 Ch. 182; 69 L. J. Ch. 
522 ; 82 L. T. 660 ; 48 W. B. 641 ; 44 Sol. Jo. 
428. 

Annotationa : — Befd. Re Treasure, Wild v. Stanham, [1900] 

2 Ch. 648 : Re Sharnuin. Wright v, Sharman, [1901] 2 Ch. 
280 ; Re Fearnsldes, Baines v. Chadwick, [1903] 1 Ch. 250 ; 
Re King, Travers v. Kelly, [1904] 1 Ch. 363 ; Re Spencer 
Cooper, Pofi v. Spencer Cooper, [1908] 1 Oh. 130 ; Porte 
V. \Villlains. [1911] 1 Ch. 188 ; O’Grady v. Wilinot. [1916] 
2 A. C. 231 ; Re Massey, Ham v. Massey (1920), 90 
L. J. Ch. 40. 

5449a. Costs of probate action.] — Re Cijsmow, 
Yeo V. Clemow, No. 5448a, ante. 

5452. Add. CitcUion : — previous proceedings, [1892] 
1 Ch. 450. 

5466. Add. Annotation : — Consd. Re Forder, Forder 
V. Forder (1927), 137 L. T. 538. 

5483a. .] — Dixon v, Dutbteld, No. 

6014b, post. 


where there 1 h a bare appointment of 
exors. so that the implication of law 
has to bo resorted to in order to see 
whether the estate of testator not 
otherwise disposed of vests In them 
beneficially xrirtuie oJSicii. In this case, 
as nothing in the ^vill indicated a con- 
trary intention, the exors. took hene- 
ticially . — Re GltACEV, [1929] 1 D. L. K. 
260 ; G3 O. L. H. 218.-— CAN. 


5382 i. Whether iiUcntion for exrcidoT 
to take beneficially apparent by will — 
Contfiruciion of will .] — Testator by liis 
will gave certain JegaeJes & devised 
certain land to his vsidow for life, or 
widowhood, & upon her death, or 
marriage, this land to go to the children 
of his sJ-ter. The residue of his estate 
he devised & bequeathed to “ my 
exors. In the next clause ho 
appointed three of his nephews hia 
oxers. One of these was at the date 
of the will an infant of tender years. 
Sc w'as only 13 years old at the time of 
testator’s death. Probate was granted 
to the adult exors. reserving to the 
infant a right to be admitted to exor- 
ship upon attaining majority : — Held : 
the change made in the law of the 
Imperial Act of 1830, known as 
Sugden*8 Act, adopted In this Provlucc, 
& now found in Trustee Act, H. S. O. 
1927, 0 . 160, 8. 53, does not apply to 
cases in which testator himself has 
given the property to his exors., the 
Act applies only to cases where there 
is a bare appointment of exors., so that 
the implication of law has to be resorted 
to in order to see whether the estate of 
testator not otherwise disposed of 
vests in them beneficially virtute. 
officii : &, as nothing in the will 

indicated a contrary Intention, the 
exors. took beneficially . — Re Gracey. 
[10291 1 D. L. 11. 260 ; 63 O. L. 8:218: 
— CAN. 


PART IV. SECT. 7, SUB-SECT. 1.-— 
A. (a). 

6425 V. I It-P* Ws will 

directed that his real property, not 
specifically devised, should be sold & 


all the remainder of his property 
realised. He aJ.so directed that his 
debts, funeral & testainuntary ex- 
penses should bo paid, an annuity 
provided for his sister, & thot certain 
legacies, oil charitable save one, should 
bo paid : — Held : testator not having 
directed that the proceeds of sale of 
his realty & personalty should form a 
mixed fund, the primary fund out of 
which the debts, funeral 6: testa- 
mentary expenses, tho annuity, & the 
legacies shotild bo paid was the pure 
personalty, & the realty was only 
eiuirged in aid of the pure personalty 
in so for os it proved insufiicient for the 
payment of all chaises, except the 
charitable legacies which lapsed as far 
as the pure personalty proved in- 
sufficient. — Re Pati'on. Cauohey v. 
Copeland, [19251 N. 206.— IR. 

so. Payment of deatft. duties — Exemp- 
tion by statuie — EtUl effect <o be given .] — 
lie Aikins, [1928] 2 D. L. R. 415 ; 62 
O. L. It. 33.— CAN. 

PART IV. SECT. 7, SUB-SECT. 1.— 
A. (k). 

6462 1. Spexiflc legacy — Of incumbered 
chattel.] — As between a speciflo legatee 
of an incumbered chattel & other 
speciflo legatees & devisees, tho former 
must bear the burden of the Incum- 
lirance, & a general direction that 
debts shall be paid will not sfiter this. — 
Re Simpson, [1927] 2 D. L. It. 1043 ; 
60 O. L. R. 310.— CAN. 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (e) ii. 

661 1 i. Whether mixed fund primarily 
liable .] — Whore testator has devised 
his real & personal estates to his exors,, 
to sell or convert same Into money & 
out of tho proceeds to pay his debts & 
legacies, ho has created a mixed hind 
for the purpose, — G rayson v. Walsh, 
[19201 1 D. L. R. 206 ; [1926] 1 

W. W. R. 125 : 20 Sask. L. R. 288.— 
CAN. 

6511 ii. .] — Testatrix devised 

& bequeathed one-half of her estate to 
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G., & after all her debts hud been paid 
certain legacies to others. He the 
balance to G. The assets consisted 
mainly of realty, & wore sufficient to 
discharge the debts & the funeral & 
testamentary expenses witliout re- 
course to the share given to G. : — 
Held : the second half of the estate 
was charged with the iiayment of 
debts in exoneration of G.'s share, &, 
the ordinary rules as to the abatement 
of different parts of the estate for the 
payment of debts being applicable to 
the payment of fimeral & testa- 
menttiry expenses, G.’s shares was 
exempt also from the payment of those 
expensoH. — Re Row^e, Grass v. 
McClelland, [1929] V. h. li. 290; 
[1929] Argus L. K. 211. ~AUS. 

6613 i. Whether mixed fund 
primarily liable — Necessity for direction 
in will for payment out of mteed fund.] 
— Since the Wills Act a residuary 
devise must for tho purposes of ad- 
ministration bo regained as a specific 
devise, & in the order of assets for the 
payment of debts ranks with specific 
devises & j^pecific bequests. A resi- 
duary- devise dotw not lose its right to 
contribution from specifically be- 
queathed personalty for tho payment 
of debts so far as the general personal 
estate is Insulficient, merely by reason 
of the facts that it is given together 
with the general personal estate on 
trust for Qonvorslon Sc tho proceeds of 
oouversion are made a mixed fund for 
the purposes of disposition, Sc that the 
whole estate Is subject to a general 
construotivo charge for the payment 
of debts. To entitle specifioally be- 
queathed personalty to be exonerated 
from such liability by the residuary 
realty further evidence of testator’s 
intention to that effect is necessary ; 
such as a direction that the debts are 
to be paid out of the mixed fund, or 
that the proceeds of conversion are to 
be regarded as personal estate. — Re 
Forsyth, Wyatt v. Forsyth (1929), 
29 S. R. N. S. W, 411 ; 16 N. S. W. 
W. N. 127.— AUS. 



VoL XXnL— Executors and Administrators. Oases 5540— 5664a. 


5540. Add Mex^lsirsh v, Bridoeb, Smith v» 
Bridgrr (1858), 17 Jur. 008. 

5556. Add. Annotation : — ^Apld. Re Reeves, 

Beeves v. Pawson, [1928] Ch. 361. 

5594. Add. Annotation : — Apld. Re Fegan, Fegan 
V. Fegan, [1928] Ch. 46, 

5594a. Direction In will for payment of ** money 
secured on mortgage ** out of residue — Balance 
of unpaid purchase-money.] — Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge. & of leasehold & other 
personal estate, gave & bequeathed all the 
freehold & leasehold properties of which he 
might die possessed upon trusts in favour of 
ce^in of his grandchildren & great-grand' 
children, the residue of his estate upon 
trust for sale & conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay {inter alia) his debts & 
legacies, should out of the residue of such 
money pay & discharge “ any sum of money 
secui^od on mtge. of any of my freehold 
properties,” & should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
will testator paid oU the mtge. & took a 
reconveyance of the mortgaged j)roperty. 
Shortly before his death, in June & Oct. 
1917, testator contracted to purchase certain 
freehold properties in respect of which he 
paid deposits, leaving balances of the 
purchase-money owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 
appointment of one of his exors. & bequeath- 
ing a legacy, he confinned his will in all other 
respects. Testator died on Dec. 26, 1917, 
without having completed the purchases or 
paid the balances of the purchase-money, & 
shortly after liis death his exors, completed 
the purchases & paid the balances of the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under testator’s wiU, those balances 
ought to be borne by the freehold properties 
of testator in respect of which same were 
payable, or ought to be satisfied out of his 
residuary estate : — Held : (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mtge., even in the 
modern & wider sense of that tejm, upon the 
true construction of the will in the absence of 
any context enlarging the meaning of the 
teim “ mtge.,” the balances of the unpaid 
purchase-money owing at testator’s death 
were not ” sums of money secured on mtge.,” 
& no contrary intention was si^ified by the 
direction in the will to pay &• discharge such 
sums out of testator’s residuary estate, so as 
to exclude the operation of 1854 Act, which 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid purchase-money ; 
with the result that the balances in question 
ought to be borne by & satisfied out of the 
freehold properties in respect of which same 


were payable, & the devisees thereof were 
’ not entitled to have those balances discharged 
out of testator’s residuary estate ; (2) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold propeity bad been 
paid off & after the vendor’s lien had arisen, 
had not the effect of extending the meaning 
of the words ” any sums of money secured 
on mtge. of any of nay freehold & leasehold 
properties,*! so as to include the balances of 
unpaid purchase-money in question. — Re 
Beibnstein, Barneti’ V. Beibnstein, 11925] 
Oh. 12 ; 94 L. J. Ch. 62 ; 132 L. T, 251 ; suh 
nom. Be Bernstein, Barneit? v. Bernstein, 
69 Sol. Jo. 88. 

(c) After 1925 (Vol. XXIII., p. 495). 

5620a. Special fund for payment of debts — 
“ Contrary or other intention ” — Administra- 
tion of Estates Act, 1926 (c. 23), s. 35.] — The 

provision by testator in his will of a special 
fund, not being any of the funds mentioned 
in sect. 35 (2 ) of the above Act, for payment 
of his debts operates as the expression of a 
“ contrary or other intention ” within the 
sect., so as to exonerate, as between the 
different persons claiming through testator, 
a personalty fund which at testator’s deatli 
was subject to a mtge. from the primary 
liability to discharge it ; but the fund is 
only exonerated to the extent that tlie 
special fund is available for discharging the 
mtge. debt, &, in so far as it is inadequate, 
the mortgaged property remains primarily 
liable. — Re Fegan, Fegan v. Fegan, [1928] 
1 Oh. 45 ; 07 L. J. Ch. 36 ; 138 L. T. 265; 
71 Sol. Jo. 866. 

5640. Add. Annotation : — As to (4) Consd. Re 
Littlewood, Clark v. Littlcwood (1930), 47 
T. L. R. 79. 

5641a. .] — ^March (Lady) v. Fowke (1679), 

Cas. temp. Finch, 414 ; 23 E. R. 226, L. C. 

5654a. To revert to residue on death of 

legatee.] — By his will, testator bequeathed a 
legacy of £16,000 to trustees for his daughter 
A. during her life & after her death directed 
that the legacy should revei*t to & be added 
to his general residuary personal estate & 
go as the same was bequeathed by his will. 
Testator then gave his general residuary 
personal estate to B. Testator devised his 
estates in ceiiain places to other trustees as 
a fund for the discharge of his debts, funeral 
& testamentary expenses &> his pecuniary 
legacies in aid of his ]>ersonal estate, with 
power to his trustees, if they thought it 
expedient or necessaiy either before or after 
his residuai^y personal estate should be 
exhausted to raise money for those purposes 
by sale or mortgage & subject thereto upon 
trust for B., in fee. The personal estate of 
testator was insufficient for the payment of 
his debts & legacies, &; B. supplied such 
deficiency, including the annual payments to 
A. in respect of her legacy. A. survived both 
testator & B. On the death of B., the question 


PART IV. SECT. 7, SUB-SECT. 1.— 
C. (a). 


6640 vl. .] — Kioksr V. 

(1868), 14 Gr. 264.— CAN, 


Riokee 


6540 vil. .) — Scott v. Supple 

(1893), 23 0. R. 393.— can. 


6540 i. Personal esiaU inav^ 

Lappd. Lapp (1809), 16 Gr. 169.— CAN. 


PART IV. SECT, 7, SUB-SECT. 1,— 
C. (b) Hi. 

6561 ii. .] — Where land is deviHod 

which tOBtator held as a purchaser 
subject to a vendor’s lion, unless a 
contrary intention appears, it is 
primarily liable for the unpaid pur- 
chase-money , — Re Maodouoall, [1927 1 
.3 I). D. R. 464 ; [19271 1 W. W. H. 
612 ; 21 Sask. L. R. 397,— CAN. 
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6661 iii. .J — Re Naqel, [1928J 

D. L. R. 36.— CAN. 


3 


PART IV. SECT. 7. SUB-SECT. 2.— A. 

k 1. .) — Lands are assets 

for the satisfaction of debts in the hands 
of an exor., under 5 Geo. 2, c. 7 ; & 
to a pica of jf)lene adviinistravU, i)ltf . may 
reply lauds. — Gardiner v. Gaudinkk 
<1832), 2 O. S. 554.— CAN. 
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arose whether, as testator’s perscmalty 
was insufficient for the payments b^ore 
mentioned, testator intended that the corpus 
of the legacy should be raised out of the real 
estate devised to B. for the benefit of B., 
who was testator’s residuary legatee : — Held : 
the words revert to & be added to my general 
residuary estate ” in the will, showed that the 
testator meant the legacy to be restored to 
the funds from which it was taken ; & it was 
not to be taken from the real estate merely 
for the purpose of augmenting the personal 
estate. — Re Somerset (Duke), Thynne v. 
St. Maub (1886), 55 L. T. 753. 

5697a. .] — Eyles v, Cary (1687), 1 Vern. 

457 ; 23 B. B. 583. 

Annotation : — Dbtd. MalUson v. Middleton (1739), 1 Eq. Cas. 

Abr. 198, n. 

5697b. -.1 — Bowdler v. Smith (1706), Free. 

Ch. 264 ; 2 Eq. Ca. Abr. 371 ; 24 E. R. 128. 

5697c. .1 — Parker v. Wilcox (1723), 2 Eq. 

Cas. Abr. 371 ; 22 E. R. 316. 

5697d. .] — WiLLAN V, Lancaster (1826), 3 

Russ. 108 ; 38 E. R. 516. 

5723a. .] — Testatrix, who had power, 

under her brother’s will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise £1,000, & pay the amount as 
legacies to various persons Sc subject thereto 
for P. & his heirs. She then gave several 
legacies, payable out of her own personal 
estate, & other legacies payable out of an 
unappoinied moiety of her brother’s personal 
estate, after the decease of his widow, & she 
directed the duty on all the foregoing legacies 
to be paid out of her personal estate, Sc if 
deficient for full patient either of duty 
or legacies, such deficiency was to be made 
good out of the real estate, on which she 
charged same. By two codicils, testatrix 
left other legacies, Sc directed that the sums 
bequeathed out of her brother’s estate should 
be paid, with the other legacies, immediately 
after her decease : — Held : the legacies given 
by the codicOs were charged on the real 
estate. — Williams v. Hughes (1857), 24 
Beav. 474 ; 27 L. J. Ch. 218 ; 30 L. T. O, S. 
215 ; 4 Jur. N. S. 42 ; 6 W. R. 94 ; 53 E. B. 
441. 

5734. Add. Citations : — svd) nom. Nyssen v. 
Gretton, 2 Y. & C. Ex. 222 ; 160 E. R. 378. 

5737a. .] — Testator directed his debts & 

funeral & testamentary expenses to be paid 
out of his personal estate. He then devised 
his freeholds to trustees to be sold. Sc the 
proceeds, after deducting costs, to be deemed 
part of the residue of his personal estate, & 
to be subject to the dispositions thereinafter 
made of the same. Testator then gave a 
legacy of £1,000 upon certain trusts. Sc finally 
directed all the rest Sc residue of his personal 
estate to go to his wife for life, remainder 
over. The pure personal estate being in- 
sufficient to pay all the debts Sc legacies : — 


Held : the legacy of £1,000 ought to be paid 
out of the moneys arising from the sale of the 
real estate. — Re W(X>llard’s Trust (1864), 
18 Jur. 1012. 

5839a. .] — A general charge of debts Sc 

legacies upon all the real estates of testator 
not annulled by a subsequent power to sell 
a particular estate only Sc apply the produce 
to the same purpose : but that estate was 
first applied. — CoxE v. Basset (1796), S 
Ves. 155 ; 30 E. R. 945. 

Annotation : — Consd. Wrlgley v. Sykes (1856), 21 Beav. 337. 

5864. Add. Annotation : — ^Refd. Re Carrington, 
Ralphs V. Swithenbank, [1932] 1 Ch. 1. 

5864a. .] — ^Waterhouse v. Clout, Ex p. 

Booker (1871 ), 41 L. J. Ch. 223 ; 20 W. R. 277. 

5908a. Charge of debts, legacies & expenses on 
specific bequest — Variation of statutory order 
of administration.]— >By a will, testatrix gave 
Sc bequeathed “ All my farm stock, imple- 
ments Sc tenant-right but charged with pay- 
ment of all my just debts, Sc funer^ Sc 
testamentary expenses, Sc also with the pay- 
ment thereout of the legacies mentioned in the 
will of my late husband W., Sc an additional 
legacy of £50 which I bequeath to my step- 
daughter E. unto Sc equally between my 
step-son G. Sc my son F.” : — Held : Adminis- 
tration of Estates Act, 1925 (c. 23), Sched. I., 
Part II., in the case of wills, a fortiori in the 
case of those executed before 1926, indicating 
with reasonable clarity the intention of 
deceased, is to take effect subject to varia- 
tions necessary to give effect to the intention, 
Sc therefore the farm stock, implements, Sc 
tenant-right were primarily applicable for 
payment of the funeral Sc testamentary 
expenses Sc debts. — Re Littlewood, Clark 
V. Littlewood, [1931] 1 Ch. 443 ; 100 

L. J. Ch. 243 ; 144 L. T. 718 ; 47 T. L. R. 79. 

5917a. Administration of 

Estates Act, 1925 (c. 23), Sched. I., Part II.] — 
A share of residua^ estate which lapses owing 
to the person who would have been entitled 
to it under the will of a testator predeceasing 
testator is “property imdisposed of by wLQ” 
within clause 1 of above Part, & therefore 
under sect. 34 (3) of the Act primarily liable, 
subject to any direction to the contrary in the 
will, to the discharge thereout of funeraJ Sc 
testamentary expenses, debts & legacies. — 
Re Lamb, Vipond v. Lamb, [1929] 1 Ch .722 ; 98 
L. J. Ch. 305 ; 141 L, T. 60 ; 45 T. L. R. 190 ; 
73 Sol. Jo. 77. 

Annotations: — Distd. li£ Petty, Holliday v. Potty, fl9291 
1 Oh. 726. PoUd. Re Atkinson, Webster v. Walter, [1930] 
1 Oh. 47. Dbtd. Sc Distd. Re Kempthome, Oharles i;. 
Kompthome, [1930] 1 Oh. 268, O. A. N.lr. Re Oruse, 
Gass V. Ingham, [1930] W. N. 206. Apprvd. Rc Tong, 
HUton 17. Bradbury, [1931] 1 Oh. 202. 

5917b. -•] — ^A testator by 

his wiU, after directing his executors to pay 
all legacies free of estate duty Sc to pay out 
of his estate any duty which might become 
payable on any gift made before his decease 


part IV. sect. 7, SUB-SECT. 2.— 
C. (c) i. 

D i. .] — W'Rionr v. Wright, 

11928] N. Z. L. R. 331.— N.Z. 

r i. Balance of proceeds of sale 
of land sold by m^nigagee treated as land.] 
— Armson V. Thompson (1877), 26 
Gr. 138.--CAN. 

r ii. . -Testator devised to his 
daughter a lot of laud charged with a 


legacy. The daughter predeceased 
testator, leaving two children, to whom 
the lot descended. On an appln. by 
the ex ore. at the instance of the official 
guardian : — Held : it was the duty 
of the exors. to sell the land & pay the 
legacy.— Eddie (1892), 22 O. R. 
566.— CAN. 

r iii. .] — Re Siskin Estate, 

Siskin v. Bogoch & Hoohaian, [1929] 
4 D. L. R. 1080 ; 1 W. W. U. 820 ; 23 
S. L. R. 026.— UAN. 
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part iv; sect. 7, sub-sect. 2.— 
C, (0) il. 

c i. .] — If under a will there are 

general gifts of legacies Sc then of the 
rest Sc the residue, real Sc personal, 
blending the whole in one mass, the 
legacies are a obarge on the realty. — 
Re Conner, [1930] 1 W. W. B. 442 ; 
2 D. L. R. 348.— CAN. 


PART IV. SECT. 7, SUB-SECT. 4. 
6874 1. Before specific Ugacies.] — Re 
Hunt, [1024] 3 W. W. R. 241.— CAN. 
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& after bequeathing certain legacies & 
annuities & the use & benefit of two freehold 
cottages, directed them to collect the income 
from the remainder of his estate & to pay 
76 per cent, thereof to E. H. during her life 
& on her death the income of the whole of 
the estate to be invested for the benefit of 
the children of M. & A. on their attaining the 
age of twenty-one years, & if there should be 
no children then the whole of the accumu- 
lated funds was to be divided between two 
named charities. Testator died on Mar. 12, 
1929. It having been held upon the originat- 
ing summons that, in consequence of the will 
having been attested by the husband of E. H., 
the 76 per cent, share of the income of the 
residuary estate was undisposed of by the 
will, until the death of E. H. or the birth of a 
child to either M. or A., the question then 
ai‘ose whether testator*s funeral, testamentary 
& adtninistration expenses, debts & liabilities 
other than the estate duty in the will men- 
tioned ought to bo paid primarily out of such 
undisposed of income or out of the corpus of 
bis estate : — Held : (1) the “ real & personal ** 
estate of a deceased person made assets for 
the payment of his debts by Administration 
of Estates Act, 1925 (c. 23), s. 32 (1), include 
the share of income of testator’s residuary 
estate accruing after his death as to which he 
died intestate; (2) that property “undis- 
posed of by will,” made by sect. 34 (3), 
Sched. I., Part II., para. 1, of that Act the 
primary fund for payment of the expenses, 
debts, & liabilities mentioned in that sub- 
sect. includes a share of future income of 
residuary estate which lapses by reason of 
the statutory inability of the legatee to take 
under the will ; (3) upon the proper con- 
struction of the wni the sub-sect, there 
was no provision for payment of the funeral, 
testamentary, & administration expenses, 
debts, & liabilities, with the result that those 
expenses & the debts & liabilities, except the 
estate duty in the will mentioned, must be 
paid primarily out of the share of income 
which lapsed & any other property undis- 
posed of by the will. — Re Tonq, HilTon v. 
Bradbury, [1931] 1 Oh. 202 ; 100 L. J. Oh. 
132 ; 144 L. T. 200, C. A. 

5917c. -.] — Be Cruse, 

Gass v. Ingham, [1930] W. N. 206. 

5917d. Contrary in- 

tention of testator.] — Testator devised & 
bequeathed his residuary real &; personal 
estate upon trust for sale & conversion, & 
after dhecting payment of his debts, etc., 
out of that mixed fund gave the residue 
thereof thereinafter referred to as the 
residuary trust fund, as to one-half to his 
wife & as to the other half to two daughters 
in settled shares. Testator died in 1928. 
His wife having predeceased him, her 
moiety lapsed & passed as on an intestacy : — 
Held : the order of application of assets 
prescribed by Administration of Estates Act, 
1925 (c. 23), Sched. I., Part II., being under 
sects. 33 (7), 34 (3), & Sched. I., Part II., 
para. 8 (a), expressly subject to variation by 


l^e provisions of the will, which in this case 
clearly threw the debts, etc., rateably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, & not 
primarily out of the lapsed moiety. — Be 
Petty, Holliday v. Petty, [1929] 1 Oh. 726 ; 
98 L. J. Ch. 207 ; 141 L. T. 31. 

Annotations : — Distd. Re Atkinjson, Webster v, Walter, 
rt9301 1 Oh. 47. Apprvd. Re Kempthorne, Charles v, 
Kempthome, [1930] 1 Ch. 268. 

6917e. ».]~-By his 

will dated Dec. 2, 1911, a testator devised to 
his brother 0. “all my freehold & copyhold 
property,” & gave aU his leasehold property 
& personal estate & effects, subject to pay- 
ment of his funeral & testamentary expenses, 
debts, & legacies upon trust for division 
amongst his brothers & sisters as therein 
mentioned. Testator died on Aug. 15, 
1928, & was at his death entitled, subject to 
the effect of the provisions of the Law of 
Property Act, 1926 (c. 20), to two equal 
ninth shares of certain freehold property 
comprised in his father’s residuary estate, 
& to one equal fourth part of certain freehold 
minerals purchased by him. He also owned 
the entirety of certain other freehold 
property. The residuary gift of personalty 
lapsed as regards three equal seventh parts 
owing to the death of two legatees in the 
testator’s lifetime : — Held : testator by 
directing that his debts should first be paid 
out of the residue before division amongst 
the residuary legatees had shown an intention 
that in regard to the lapsed shares of residue 
the order of administration prescribed by 
Administration of Estates Act, 1925 (c. 23), 
Sched. I., Part II., should not apply, inas- 
much as the net amount of the residue avail- 
able for distribution could not be ascertained 
until after the debts had been paid. The 
debts were therefore not payable out of the 
lapsed shares in exoneration of the other 
shares. — Be Kempthorne, Charles v. 
Kempthorne, [1930] 1 Ch. 268 ; 99 L. J. Ch. 
107 ; 142 L. T. Ill ; 40 T. L. R. 15, C. A. 

Annotations Apld. Re Littlewood Clark r. Xjittlewood 
(1930), 47 T. L. H. 79. Consd. Rc CruHo, (xossr. Iiurham, 
[1930] W. N. 206. Distd. Re Toni?. Hilton t>. Bradbury, 
11931] 1 Ch. 202. Consd. Rc Warren, Warren v. Warren, 
[1932] 1 Ch. 42. Re!d. Re Nowmian, Slater v, Newman, 
[1930] 2 Ch. 409. 

5919a. As property undisposed of by will— 
Contrary intention of testator.] — In the 
administration of the solvent estate of a 
testator who died after the commencement 
of Administration of Estates Act, 1925 
(c. 23), a direction in his will to the trustees 
to pay his funeral & testamentary expenses 
& debts out of the proceeds of Ihe sale & 
conversion of his personal estate is a pro- 
vision within the meaning of sect. 34 (3) of 
that Act. Its effect is to make the personal 
estate applicable towards the discharge of 
testator’s funeral, testamentary, & adminis- 
tration expenses, debts, & liabilities payable 
out of his estate, except death duties imposed 
on real estate, in priority to testator’s real 
estate which, owing to the death of the 
devisee thereof in testator’s lifetime, was 
property undisposed of by his will & which, 

£1,500 or £1,780 Is, 9d., had during 
his lifetime assigned the policies in 
question to the Society by way of mtge. 
as collateral security for the repayment 
of certain odvanoes totalling £3,500, 
in respect of which advances theamoxmt 


PART IV. SECT. 7, SUB-SECT. 9.— A, 

t i. .] — Testator, whose 

estate was subsequently sequestrated 
on the i>etltion of his exors., & who 
had eileotod several whole life policies 
of assurance upon his own life with the 


Australian Mutual Provident Society, 
In respect of which the total amount 
payable at his death was £4,628 18s. 3dL, 
& which were protected under Aus- 
tralian Mutual Provident Society’s Act, 
1857, s. 14, to the extent of either 
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but for the provision in his will, would be 
primarily liable according to the order of 
application of assets specified in Administra- 
tion of Estates Act, 1925 (c. 23), Sched. 1., 
Part II., cl. 1. — Be Atkinson, Webster v. 


WAI.TBB, [1930] 1 Oh. 47 ; 99 L. J. Oh. 36 ; 
142 L. T. 129. 

AnnoiaHona : — Oonid. Be Kemptbomo, Charles v. Kemp- 
thorne, 11930) 1 Oh. 268. Apld. Ite Littlewood, Claris v, 
Llttlewood (1930), 47 T. L. 11. 79. Oonsd. Be Tongr, 
Hilton V. Bradbury. [1930] 2 Oh. 400. 


Part V. — Powers and Rights of Representative 


5977a. One executor carrying on business In com- 
petition with testator’s business — Breach of 
trust.] — By his will testator who, at the date 
thereof, was carrying on the business of a 
yacht broker, appointed pltfs., namely, his 
daughter B. & one W. & deft, exors. & 
trustees thereof, & directed them to carry 
on his business after his death ; & in the 
event of a sale thereof by the exors. the 
whole of the proceeds were bequeathed to 
B. Testator died on Aug. 1, 1928, & his 
exors., in pursuance of the directions con- 
tained in the will, carried on his biisiness, 
until Feb. 1, 1929, when, testator’s tenancy 
of the business premises being about to 
expire, they removed the business to other 
premises, a lease of which was shortly after- 
wards granted to deft, alone, of which lease 
to deft, pltfs. did not become aware until a 
few weeks after the grant thereof, when deft, 
claimed the Hght to hold the lease of the new 
premises for his own benefit, to exclude pltfs. 
from the new premises & to set up & carry 
on his own account a business similar to & in 
competition with testator’s business. Deft, 
having, since the issue of the writ in the 
action, assigned the lease of the now premises 
to B. & the goodwill of the business also 
having been assigned to her, it became no 
longer necessary to grant any of the relief 
claimed & necessary to determine only 
whether deft, was entitled at tlie date of the 
issue of the writ to the right which he then 
claimed, for the purpose of deciding how the 
costs of the action ought to be borne : — 
Held : (1) in face of the claim made by deft, 
to the benefit of the lease, pltfs. were justified 
in bringing the action ; (2) having regard to 
the special nature of the business of a yacht 
broker which necessarily involved com- 
petition between every individual broker 
with all the others, it would have been a 
breach by deft, of his fiduciary duty towards 
the beneficiaries under the will, if he had at 
the date of the issue of the writ set up on his 
own account an independent business of a 
yacht broker in competition with pltfs., 
carrying on their testator’s business ; with 
the result that deft, must pay all the costs 
of the action. — Re Thomson, Thomson v. 
Allen, [1930J 1 Ch. 203 ; 99 L. J. Oh. 156 ; 
142 L. T. 263. 

6014ki. -.] — Testator demised & be- 

queathed to trustees estate A. also all & 
singular his freehold & leasehold estates ik, 
effects in 11 . <te W. together with the steam 
engines <fe machinery, money in hand, etc., 


together with all & singular other his real & 
personal estates & effects, upon trust, that 
his trustees, etc., should carry on his cotton 
manufactory in the best & most proper 
manner they possibly could & he empowered 
ttiem to retain as much ready money, as a 
capital in the business, as by them might be 
considered necessary, with full power to 
carry on the same, & t/O keep the whole in 
good repair, & to renew the machinery : 
& directed that at the end of every twelve 
months next after his decease, provided his 
daughters L. & E. were living, the profits, 
if any, & the surplus income from his H. & 
W. estates, after paying certain aimuities, 
after retaining a sufficient capital to carry 
on the manufactory, should be equally 
divided between his two daughters, share A 
share alike ; but if his trustees were not 
inclined to carry on the cotton manufactory, 
he empowered them to let the same, when he 
directed the reserved cai)ital to he immediattdy 
divided b(3twcen his two daughters L. & E. 
share & share ahke : & he further directed 
that the surplus rents of his II. & W, estates, 
after paying the annuities, were to be equally 
divided every twelve months after his decease 
between such two daughters, shai‘e ^ share 
alike, lie directed his trustees to allow his 
daughter E. to receive all the rents, etc., of 
his estate A. for her life & declared that at 
her death her issue were to be entitled to 
such estates, but if she left no issue then 
such estates were to go to his daughter L. 
& if she should then be dead, having left issue, 
such issue were to take ; he then gave to 
L. an annuity of £(500 during her life, & charged 
the same on all his real ic personal estat<*s 
in H. & W. bequeathed the same at her 
death to her issue equally : &, if she should 
die without leaving lawful issue, Ids daughter 
E, if she should be living, was to take the 
annuity of £600 Ac the whole of the surplus 
rents, etc., of his 11. Ac W. estates, both real 
& personal : & if neither of his daughters left 
issue, the whole of his estates, both real 
& personal, were to go to li. H. for life, wdth 
remainder to his issue, remainder to his heir 
at law. L. 4& E. survived testator; E. & \j. 
both died without issue: — Held: (1) the 
representatives of.L. Ac E. were absolutely 
entitled, in equal shares, to all such personal 
estate as was situate in H. Ac W. Ac which was 
not retained by the trustees as capital for 
carrying on the manufactory ; (2) on the 

death of the survivor of E. Ac L. without 
leaving issue, the whole of testator’s personal 
estate described in his will as situate in 11. Ac 


of £3,660 12s. 3d. was duo at tho dat^s 
of hia death ‘--Held : the eejui table 
doctrine of inardhalliinp applied, & the 
mtg:ee. muat resort primarily to iJu* 

S roteoted fund to satisfy the nitgc. 

ebt, BO as to leave th(j unprotected 
portion of the policy moneys available 


for the unsecured creditors, with the 
ixisult that the protection afforded by 
tbo Act was entirely destroyed.— “/ffi 
Holland, Ex p. Holland (192^, 28 
H. R. N. B. W. 369 ; 45 N. S. W. W. N. 

1 88.— AUS. 

I 


PART V. SECT. 1, SUB-SECT. 1.— A. 

5972 ill. .1— McCallum v. 

Toronto Gisnkral Trusts Corpn., 
[1931) 1 D. L. R. 271 ; 43 B. 0. R. 31 ; 
rrrsrf., fl93l] 4 1). h. R. 926 ; 43 

B. C. R. 312. -CAN. 
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W. consisting of his leasehold estate So the 
manufactory, So the capital retained by the 
trustees for carrying on tlie business, were 
subject to the trusts declared in favour of 

K. H. ; (3) B. H. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. W. to the income of the capital 
retained So employed by the trustees in carry- 
ing on the busmess. — Hobsefield v, Ashton 
(1856), 26 L. T. O. S. 300 ; 2 Jur. N. S. 193, 

L. C. So L, JJ. ; affirmed^ sub nom. Ashton 

V. HOBSFIISU), HOESFIEIiD V. SiDBBOTHAM 

(1860), 2 L. T. 1 ; 6 Jur. N. S. 366, H. L. 

Annotations: — Oenerally, BeM, Tyrone Earl c. Waterford 
Marquis (I860), 1 De Q, F. & J. 013 ; Guthrie v. Walrond 
(1883), 22 Oh. D. 573. 

6014b. .] — Testator directed that his 

business sbomd bo carried on for the benefit 
of his widow or until her second marriage, 
with very full powers to the ti*ustees to carry 
on the same, So “to increase or abridge 
his said business. So his capital, stock So imple- 
ments therein,** So generally to act ** as most 
advantageous & mostly for the benefit of the 
persons claiming under his will.** He also 
directed that all his debts, funeral So testa- 
mentary expenses. So the “ costs, charges So 
expenses of carrying into effect the Unists 
of his said will,” should be paid out of the 
capital of said business: — Held: (1) the 
widow was entitled for life or until her second 
marriage, to the whole of tlie profits made by 
such business after testator’s death ; the 
cash at the banker’s So the trade debts being 
assets or part of the capital of such business ; 
(2) the debts, funeral & testamentary 
expenses. So the costs of suit, etc., should be 
borne out of the capital of such business ; 
testator having exonerated his residuary 
estate from any such or similar charges. — 
Dixon v, Dutfield (1862), 5 L. T. 741. 

6016. Add, Annotation : — Refd. Re Murphy’s 
Estate, Morton v, Marchanton (1930), 74 
Sol. Jo. 321. 


6053a. Effect of Adminlstetion of Estates Act, 
1925 (c. 28), S’. 89.1 — The expression “ personal 
representaiives in the Administration of 
Estates Act, 1925 (c. 23), s. 39, does not 
include trustees in the ordinary sense, even 
when the personal representatives themselves 
become trustees upon an assent. The intro- 
ductory words of sect. 39, conferring powers 
on personal representatives “ durmg a 
minority of any beneficiary or the sub- 
sistence of any life interest, or until the period 
of distribution arrives,** are explained by the 
fact that under the new law of intestate 
succession the existence of an infant bene- 
ficiary or of a beneficiary, such as a widow, 
entitled to a life interest only may postpone 
distribution. Sc that in these cases sect. 33 
places the personal representatives sub- 
stantially in the position of trustees. The 
provision in sect. 39 (1) (ii), conferring on 
personal representatives “ aU the powers, 
discretions So duties conferred or imposed by 
law on trustees holding land upon an effectual 
trust for sale ’* does not operate referentiaUy 
to make Law of Property Act, 1925 (c. 20), 
8. 28 (2), applicable to pure personalty. 
Accordingly, where under the will of a 
testator unauthorised investments are re- 
tained under a power to postpone conversion, 
the rule laid down in Howe v. Lord Dartmouth 
(1802), 7 Ves. 137a, still remains applicable 
in regard to the income payable to a tenant 
for Hfe. — Re Trollope’s Will Trusts, 
Public 'Trustee v. Troltx>pe, [1927] 1 Oh, 
696 ; 96 L. J. Ch. 340 ; 137 L. T. 375 ; 71 
Sol. Jo. 310. 

6062. Add. Annotaiion : — ^Apld. Johnson v. darke, 
[1928] Oh. 847. 

6074a. To pay specialty debt — Mortgage valid 

as against bond — Executor without notice of 
bond.] — Waterloo Instjrance Co v. Hind 
(1862), 1 New Rep. 64. 

6082. Add, Annotation : — ^Apld. I. R, Comrs. v. 
Smith, [1930] 1 K. B. 713. 


6016a. No right to priority — Assent to 6085. Add. Annotati ^ : — ^Refd. Re Williams, 

carrying on busUiess.] — Re Murphy (Elijah) Richards v. Williams, [1930] 2 Ch. 378. 

Estate, Morton v, Marchanton (1930), 74 6117. Add. Annotation: — As to (1) Refd. Parker 
Sol. Jo. 321. V. Judkin, [1931] 1 Ch. 475. 


part V. sect. 2, sub-sect. 1. 

80 . Before death duties paid— Where 
security for payment given,] — R. v. 
Caledonian InbUranok Co.. [1924] 2 
p. L. li. 649; [1924] S. 0. R. 207.— 


PART V. SECT. 2, SUB-SECT. 8.— 
B, (a) I. 

^ r (p. 577) i. .]--.\Vhere 

teetiitor charged his debts on his land : 
— Held : the mere failure of restator 
to enumerate oil his land did not detract 
from the conclusion that all the land 
was so charged. & the direction that 
bjs debts should bo paid by his exors. 
conferred on implied power of sale 
upon them for the purpose of paying 
the debts out of the prooeods. — Yobt 
V. Adams (1886), 13 A. R. 129.— CAN. 

t (p. 677) i. Where execu- 

tor s power coupled with interest .] — 
WKSSBia V. Cahscaixkn (1860), 10 
C. P. 215.-<3AN. 


bb (p. 577) i. 


Legal estate in 


executors.y-’A devise of land to exors., 
in trust for the purpose of selling the 
b^nds, passes the legal estate & the 
beuefloiarles take an equitable interest. 
7~TooAmY v.^Bhdpkndra Nath Bose 
(1928), I. L. R. 7 Pat. 620.— IND, 

^ t (p. 678) i. .j^WTiere 

testator directed hJs trustees to hold 


property for twenty-one years, & then 
sell It : — Held : there was no power to 
soil contrary to the express provisions 
of the will, except perhaps In a case of 
emergency. — Dobbel v, Loupoun, 
11920] N. Z. L. R. 131.— N.Z. 

b (p. 578) i. Under Devolu- 

tion of Estates Act.] — Re Logan, [1927] 
4 D. L. R. 1074 ; 61 O. L. R. 323.— CAN. 

h (p. 578) i. Interference by 

coiirt — Whether court will restrain execu- 
tor from seUing .] — Samubison v, 
SCHWANDT, [1927] 3 D. L. R. 565 ; 
[1027] 1 W. W. R, 620 ; 21 Sask. L. R. 
341.— CAN. 


h (p. 578) ii. Sale not necessary 

for administraJtUm purposes —Title of 
bond fide purchaser .] — An exor. or 
administrator has no absolute power 
to dispose of the property of deoecksed 
if it is not necessary for the purpose of 
administration of the estate, but a 
bond fide purchaser may be protected 
in certain cases where a transfer is not 
for that purpose. — Tarakeswab Das 
GUI'TA V. Ambica Charan Bhatta- 
CHARJEB (1927), I. L. R. 56 Calc. 892.— 
CAN. 


h (p. 678) iii. Option to pur- 

chase given — Whether valid . — ^Testator 
devised all her property to her exors. 
upon certain truk^, to carry out which 
they were empowered {inter alia) to 


sell & dispose of my real estate ... in 
such manner & at such times as they 
may deem advisable.** Being nnable 
to oHoot a sale of a certain dwelling- 
house property which upon its con- 
version into money would form part of 
the residuary estate, the oxers, leased 
it for 16 months, reserving to them- 
selvos the right to determine the lease 
if they should wish to sell. A few 
weeks later they & the tenant entered 
into an agreement, called an ** option 
to purchase,’* under which he made a 
cash payment & agreed to make 
monthly payments thereafter in addi- 
tion to rent, Sc which also provided 
that on 91,000 being thus paid, or at 
any sooner time, he would be entitled 
to a conveyanoe, the amounts so paid 
as well as the rent to be credited on the 
purchase price. Sc the balance to be 
secured by mtge. payable in monthly 
payments. The ** option ** was stated 
to be irrevooable within the time for 
" aoceptanoe *’ thereof, but was to 
remain in force only so long as the 
purchaser remained tenant of the 
property. Sc parent of $1,000 at any 
time during the oontinuance of the 
agreement, was to oonstituto the 
‘‘ acceptanoo ** of the option : — Held : 
a sole within the power given by the 
will. — Close v. McMeans, [1931] 3 
W. W. R. 560 ; [1932] 1 D. L. R, 210 ; 
40 Man. L. R. 31.— CAN. 


J.6. 
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6188a. Effect of Administration of Estates Act, 
1926 (c. 23), s. 89.] — Tie Troi:jw)pb’8 Will 
Trusts, Public Trustee v. Trollope, 
No. 6053a, ante, 

6147. Add, Annotation: — As to (1) Refd, Parker 
r. Judkin, [1931] 1 Ch. 476. 

6161. Add, Annotation : — Refd. Parker v, Judkin, 
[1931] 1 Ch. 476. 

6177. Add. Annotation : — ^Refd. Parkcar v. Judkin, 
[1931] 1 Ch. 476. 

6178. Add. Annotations: — Refd. Be Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321 ; Parker v. Judkin, [1931] 1 Oh. 
475. 

6271. Add. Annotation : — Consd. Re Mansel, Smith 
V. Mansel, [1930] 1 Ch. 362. 

6281a. .] — Testator, who died on May 17, 

1910, by his will appointed appcta. exors. 
trustees, & bequeathed a number of absolute 
& settled pecuniary legacies. Testator gave 
all his estate whatsoever imto appets. upon 
trust for sale & conversion at such time & 
manner as they should think fit, with power 
& discretion to postpone sale & conversion & 
charged the moneys to arise with the legacies 
bequeathed by his will. Testator’s will con- 
tained a residuary bequest, investment clause 
in wide terms, & a power to appets. to 
appropriate any part of the estate in its actual 
condition in sati^action of any legacy. The 
principal asset of testator's estate was a sum 
fif nearly a quarter of a million pounds Irish 
Three per cent. Guaranteed Stock, & the 
estate was insufficient for payment in full of 
all the legacies. The Irish stock could not be 
sold even at a reduced market value of 
£151. 411 &;in the interests of the estate it was 


inexpedient to realise it at once. Appets. 
having caused to be prepared a scheme of 
apportionment, appropriation & abatement 
among & between tihe legacies, applied by an 
originating summons issued on June 27, 1917, 
to the ct. for its sanction : — Held : appets. 
could exercise the discretionary power of 
appropriation notwithstanding the fact that 
some of the legacies were settled by testator’s 
wiU. — Re Daniels, Loni>on City & Midland 
Executor Trustee Oo., Ltd. v. Daniels 
(1918), 87 L. J. Oh, 061 ; 118 L. T. 436. 

6341. Add. Annotation : — Consd. Jones v. Wright 
(1927), 139 L. T. 43. 

6341a. Charges for work In execution of 

statutory trusts.] — By his will testator 
directed that ms trustees should stand 
possessed of certain hereditaments upon 
certain trusts, & declared that any exor. 
or trustee of his will, who was a solr. or a 
person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of hia profession or business on 
behalf of the exors. & trustees, & charge for 
so doing; — Held: as the land 'was vested 
in the trustees upon the statutory trusts, 
any exor. or trustee of the will, who was a 
soli*, or a person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be done on behalf 
of the exors. trustees. — Re Pedley, 

Wallace v. Wallace, [1927] 2 Ch. 168 ; 
96 L. J. Ch. 438 ; 137 L. T. 036 ; 71 Sol. Jo. 
583. 

6370. Add. Annotation : — Refd. Re Anderson- 
Berry, Harris v. Griffith, [1028] Ch. 290. 


part V. sect. 2, SUB-SECT. 3.~ 

B. (a) ii. 

1 i. S. P. MoCuudy V. McDaniel 
( 1808 ), 7 N. S. R. (1 G, He O.) 207 .— CAN . 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (b). 

6145 ii. .] — Held : ultliougli 

there was no express devise of realty 
to the exors., a dovlse was implied by 
the terms of the will, &, thero being 
a general charge of debts, the exors. 
had full power to give a mtge. — 
Banqce Pbovinciale Du Canada v. 
Capital Tbust Cobpn., {1927] 3 

D. L. R. 199 ; 00 0. L. R, 452.— CAN, 

PART V. SECT. 2, SUB-SECT. 8.— 
B. (o). 

■p. Power to reserve benefit to one 
beneficiarv — Chd of lands devised to 
another beneficiarv. } — McKenzie v 
Gbant (1856), 13 U. C. R. 180.— CAN- 


PART V. SECT. 2. SUB-SECT. 3.— 

C. (a). 

h i. Sale under licence of Probate 
Court — Whether licence conclusive — 
Licence obtained improperly ,] — DOK v. 
Thompson (1860), 9 N. B, R. (4 All.) 
483.— CAN. 


h ii. Sufficient personal 

property for payment of debts .] — Doe d. 
Sullivan v. Currey (1872), 14 

N. B. R. (1 Png.) 175,— CAN. 


St. Conveyance inoperative. ] — Teahon 
V. Leamky (1861), 21 U. C. R. 216.— 
CAN. 


»w. Effect of sale after three years — 
Devolution of Estates Act. 1927, s. 12.J 
— C., the owner of land, died on Dec. 20, 
1925, Int-estaie, Letters of admlnis- 
tiution wore granted to hia daughter 
A., who was hia sole heiress -at-law & 
next of kin. On Feb. 17, 1926, she, as 
adininiatratrix, conveyed in foe to R., 
who, on the same day, convoyed in 


fee to A. & her husband, as joint 
tenants. No caution having been 
reglstei'ed by A. as administratrix no 
certificate of Us pcfidens having lieen 
registered by any creditor : — Held : 
after Dec. 20, 1928, the three-year 
period during which tlic estaLc was 
vested iu A. as administratrix having 
elapsed, she & her husband were 
entitled, by Devolution of Estates Act, 
8. 12, to convey, to a purchaser iu 
good faith & for valuable consideration, 
who has no notice of the existence of 
any claims of creditors, a title free 
from any liability for the debts of O. — 
Re Down & Btinbero, [1929] 3 I>. L. U. 
70 ; 63 O. L. R. 541.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

■a. Power to reduce debt — dir execute 
Quit-claim deed.] — Where testator had 
agreed to sell land to K., & the exors. 
reduced the purchase price in order to 
keep K. on the land, & later gave T., 
from whom testator had bought the 
land, a quit-cJalm deed of all their 
Interest in the land: — Held: (1) the 
action of the oxora. in reducing the 
price payable by K. was reasonable & 
proper ; (2) they should not have 

executed the quit-claim deed without 
applying, under Trustee Act, R, S. S., 
1920 ( 0 . 75), s. 64, to a judge of the 
Klng*s Bench for advice, but, since 
they hckd acted honestly & in what 
they oonsldorod to be the best interests 
of the estate, their failure to do so 
should bo excused under sect. 44. — 
Lbmokb V. Nbwlovk (Sask.), [19261 
4 D. L. R. 293 ; [1926] 2 W. W, U. 
830; varied [19271 2 D. L. R. 1049; 
S. C. R. 389.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

1 (p, 601) 1. Under Trustee Act. 

R. 8. H. C.f 1924 (c. 262). s. 80— 
Amount limUed to S per cent, of 
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value of estate.] — Re Beckman’s Estatk 
(1 92b), 37 n. C. R. 41.— CAN. 

t (p. 601) i. - . -Re Btrson, 

[19271 2 D. L. R. 344 ; 59 N. 8. R. 
254.— CAN. 

g (p. 602) i. xVof after estate 

properly administered dr accounts 
passed.] — Re Oxbnuam, [1925] 2 

D. L. R. 662.— CAN. 

sb. LUthilily for — Beneficiary entitled 
to specific bequest bene filed by work of 
executor ,] — There is no jurisdiction lii 
the ct. to order that tiio romunoratlon 
of an exor. be paid out of a spccillc; 
bequest on account of its bonefiting 
by the work of the exor. — /a the Estate 
of Uatubone, [19291 N. Z. L. R. 123.— 
N.Z. 


PART V. SECT. 7, SUB-SECT. 1. 

n i. .] — Stouv V. Dunlop (1867), 

13 Gr. 375.— CAN. 

n ii. .1— Re Williams (1896), 22 

A. R. 196.— CAN. 


PART V. SECT. 7, SUB-SECT. 2.— A. 

r i. In respect of auarantee 

— Distribution of estate in iynorance of 
guarantee,] — Sauory v. Hampton, 
[1927] N. Z. L. H. 673.— N.Z. 


r ii. In respect of debt 

contracted for estate — RiyJu of creditor 
to benefit of repreacrUative*8 rigid to 
indernniflcatioji .] — Whore an exor, con- 
tracts a debt on behalf of the estate 
the creditor is In equity entitled to the 
benefit of the exor.^s right to be 
Indonmified out of the assets of the 
estate In the hands of the beneficiaries. 
— Nktherlandb Investment Co. v. 
DesHrisay, [1928] 1 D. L. R. 681 ; 
[19281 1 W. W. R. 461 ; 23 Alta. L. B. 
291.— CAN. 
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6388a» •] — Leagehold property belonging 

to testator, who was original lessee, having 
been directed to be sold ^ the proceedB 
divided: — Held: the exors. y^ere entitled 
to be indemniiied out of the proceeds. — 
Smith v. Smith (1854), 2 £q. Eep. 727. 


6405. Add, AnnoiaMon : — Retd. He Murphy’s 
Estate, Morton v, Marchanton (1930), 74 
Sol. Jo. 321. 

6409. Add, Annotation : — As to (2) Dlstd. He 
Murphy’s Estate, Morton v, Marchanton 
(1930), 74 Sol. Jo. 321. 


Part VI.— Liability of Representative 


6446a. Sale of goodwill of business — 

Solicitation of customers^ — The rule in 
Trego v. HunU [1896] A. C. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business. — 
Boornh V, WrcKEK, [1927] 1 Oh. 667 ; 96 
L. J. Oh. 361 ; 137 L. T. 409 ; sub nom. 
Borne v. Wicker, 71 Sol, Jo. 310. 

Annotaiiona: — ^Distd. He Thomson, 'J’homson v. Allen, [1930] 
1 Ch. 203. Retd. Farey v. Cooper. [1927] 2 K. B. 384. 

6467. Add, Annotation : — ^Refd. J^mdon & North- 
Eastern Ry. Co. V, Bluiidy, C?laik &; (’o. 
(1931), 145 L. T. 269. 

6526. Add, Annotation : — Refd. Ariff v. liai Jadu- 
naih Majumdar Bahadur (1931), 47 T. L. U. 
238. 

6596. Add, Annotation : — Refd. Beaumont v. Beau- 
mont (1932), 48 T. L. R. 431. 

6597. Add, Annotation : — Refd. Beaumont v, Beau- 
mont (1932), 48 T. L. R. 431. 

6598. Add, Annotation : — ^Refd. Beaumont v. Beau- 
mont (1932), 48 T. L. R. 431. 


6600. Add, Annotation : — ^FoUd. Firman v. Royal, 
[1925] 1 K. B. 681. 

6610. Add, Annotation : — Generally^ Refd. Re 
Field, Sanderson v. Young, [1925] Ch. 630. 

6611. Add, Annotation : — ^Refd. Re Weld-Blundell 
Estate, Mowbray (Lord) v, Weld-Blundell 
(1929), 73 Sol. Jo. 58.5. 

6667a. Non-repair by representative.] — In 

debt for rent against an administrator, as 
. assignee of the intestate, deft, pleaded, in 
discharge of his liability otherwise than fis 
adrainiSrator, that the intestate underlet, 
for an unexpired term, to a tenant who had 
become insolvent dc unable to pay rent ; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft, had paid to pltf., A part towards 
the expense of a i)arty-wall ; that, before the 
rent became due, deft, offered to surrender 
all his interest in the premises to pltf., who 
refused to aceept them ; & that he had fully 
administered, etc. Replication ; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 


PART V. SECT. 7, SUB-SECT. 3. 

sc. Hepresentative not authorised by 
will — Beneficiaries claiming profits of 
hasiiuisa — Hight of representative to be 
indemnified.] — M‘GiNLEy v. Gait 
LAC jmsR, [19291 I. II. 307.— IR. 

PART V. SECT. 8. 

sf. To receive payment of lump sum 
for which pension commuted by deceased,] 
— n. V. McCorriston, [19201 4 D. L. K. 
3 086.--CAN. 

sj. To bring action — To act aside tax 
sale of land belonging to estate .] — 
Rodger v. Moran (1896). 28 O. H. 
270.— CAN. 

PART V. SECT. 9. 

6426 i. Power of executor to hind 

— Co-e^ecuior.] — Held : a settiement 
made by an oxor. precluded the co. 
exor. & cestuia que irued from openiiifc 
up the estate so settled . — Re Bath’s 
Estate (1879), 12 N. S. R. (3 R. ifcC.), 
004.— CAN. 

PART V. SECT. 10. 

6438 iU. .] — Rt Hewett t. 

Jermtn (1898). 29 O. R. 383.— CAN. 

PART VI. SECT. 2, SUB-SECT. 3. 

6601 1, Covenant to pay debt — Under 
‘m^igage ,] — In a will, the only pro- 
vision for the payment of debts, was 
the usual one. that all testator’s first 
^®5t8 should be paid by his exors. 
At the time of his death, a parcel of 
land was held in Joint tenancy by 
testotor Sc his wife, subject to a mtRe. ; 
^Held : the wife on death at testator, 
became owner subject to the mtgo., Sc 
as between her & testator’s estate, she 
was not entitled to call upon the estate 
to pay the mtge. ; but if mt^eo. could 
recover from testator’s estate upon a 
covenant by testator for payment. 


dissolution of Ixistator’s Interest oould 
not deprive rntgree. of ttuit right. — 
Re Gracky (1925), 63 O. L. R 218. — 
CAN. 

PART VI. SECT. 2, SUB-SECT. 6. 

6621 il. ]. — ^Whyatt v. Marsh 

(1848), 4 U. C. R. 485.— CAN. 

g. Add, Citation :—rev8d. sub nom. 
M’Gugan V. Smith (1892), 21 S. 0. R. 
263.— CAN. 

e 1. .] — ^Murdoch v. West 

(1895), 24 S. C. R. 305.— CAN. 

g II. .]— Gray v, Johnston, 

[1928] S. C. 659.— SCOT. 

i ill. .] — Jefferson v. 

Muise, [1930] 4 1). II. R. 208.— CAN. 

k i, .] — Re Strf/pi'ON Estate, 

Cay & Him. v. Marootte, [1930] 1 
W. W. H. 824 ; 2 1). L. II. 700 ; 24 
S. L. R, 481.— CAN. 

sk. Necessity for consideration .] — 
The mother of pltf. made a will by 
which she devised cerUdn land with a 
house on it to pltf., who was at that 
time living in It with her husband. 
Before the will was made, acconiing to 
pltf.’s story, her husband wished to 
live elsewhere, 9c her mother said : 

1)0 not leave ; stay on here & fix 
this house up & I will leave It to my 
daughter (pltf.) at my death.” The 
husband & wife stayed on & made 
Improvements, relying on the promise, 
& the mother mode the will leaving 
the property to pltf. Subsequently the 
mother made a new will leaving the 
property to another daught.er. In an 
aotiou for specific performance of the 
alleged agreement : — HeM : there was 
no corroboration of pltf.’s evidence & 
no consideration passing to dcccasefl 
for the binding contract alleged. — 
Holliday v. Turner, [1930] 3 D. L. R. 
205 ; 65 O. L. R. 206.— CAN. 

PART VI. SECT. 2, SUB-SECT. 10.— D. 
6696 i. Matrimonial causes — 

25 


Order for costs against husband .] — A 
wife, whose husband had died after a 
decree nisi for divorce & before the 
date when it could have been made 
absolute : — Held: not entitled, there 
being no funds in ct*. to costs against 
his estate. — J arvis v. Jarvis, 11925] 
8 D. L. R. 415 ; 11925] I W. W. R. 
247.— CAN, 


PART VI. SECT. 2. SUB-SECT. 12.— 
B. (b) i. 

0678 i. Personal liability — As 
assignee.] — In Mar. 1921, pltf. executed 
a lease of laud & buildings to H., & M. 
covenanting to allow the lessees to 
erect a pailition on the ground floor 
of the chief building, & hlmsolf to con- 
tribute 81,000 towards the cost. The 
partition was built, pltf. contributed 
the $1,000 & the le.ssees went into 
possession. H. died In Jan. 1923, & 
his wife, deft. A. & deft, co., the 
oxocutors named In the will, obtained 
probate thereof. In Oct. 1923, M. 
made an assignment in bkpey. & deft. 
CO. was appointed custodian of the 
bkpt. estate. Pltf.’s claim in this 
action was to rticover a largo sum 
made up of rent, taxes, cost of repairs 
& interest. He alleged that defts. 
entered into, 9c from Jan. 1923 con- 
tinued In possession 9c receipt of the 
rents & profits & claimed payment 
from them personally : — Held : deft, 
co. entered upon the premises not 
merely tn Its representative capacity 
as exor., but personally as assignee of 
the term. Sc as such was personally 
chargeable with the amount of rents 
& profits which it rooelvod, Sc with 
Buon further sums as it might have 
received If it bad used due diligence, 
but not exceeding in the aggregate the 
full amount of too actual rental value 
of the premises. — Ryokman v. Trusts 
& Guar. Co., [1929] 1 D. L. 11. 545 ; 
63 O. L. R. 285 ; 10 C. B. R. 414.— 
OAK. 
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the rent ; & that deft, did not otter to 

surrender, etc. Issue thereon : — Held: (1) 
the real value of the premises, as against deft. , 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 
(2) the value, as between pltf, A deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent, — Hornidoe v. 
Wilson (1840). 11 Ad. & El, 646 ; 3 Per. & 
Dav. 041 ; 9 L. J. Q. B. 72 ; 113 E. R. 659. 

Annotations: — As to (1) Consd, Re Rowes, Strathmore »• 
Vane, Norollfle's Claim (1887), 37 Oh. D. 128. Refd. 
lleudall V. Andreae (1892), 61 L. J, Q. B. 630. 

6711. Add. Annotation : — ^Apld. Graves v. Cohen 
(1929), 46 T. L. B. 121. 

6712. Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

6718. Add. Annotation : — As to {!) Consd. Riley v. 
Brown (1029), 98 L. J. K. B. 739. 

6713a. .] — ^An action for damages 

for breach of promise of marriage abates on 
the death of the alleged promisor &; cannot be 
continued against the exors. of the deceased 
unless specif damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
‘ to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. — Riley v. 
Brown (1929), 98 L. J. K. B. 739 ; 142 L. T. 
42 ; 45 T. L. R. 613 ; 73 Sol. Jo. 499. 

6723. Add. Annotaiion Consd. Firman v. Royal, 
[1925] 1 K, B. 681. 

6762. Add. Annotation : — ^Refd. Re Field, Sander- 
son V. Young, [1925] Ch. 636. 

6770a. Negligence.] — ^A co. was formed for the 
purpose of buying the business of a firm of 
bill brokere, & by the memorandum of assocn. 
the directors were empowered to buy it upon 
such terms & under such stipulation as to 
guarantee or otherwise as might be agreed 
upon. The prospectus referred to the memo- 
randum of assocn. to a certain deed of 
covenant. By that deed the business was 
iissigned to the co., & all accounts, except 
such as the directors should require to be 
reserved A excepted, were to be carried on 
by the co., Ac the partners in the business 
guaranteed that all debts due to the firm & 


taken over by the co. were good. By a 
second deed of the same date, not mentioned 
or disclosed to the shareholders, assets of the 
firm tp the nominal value of £4,213,896 
were reserved & excejjted, Ac provisions were 
made for guaranteeing payment by the 
parsers of the balance wliich, after a certain 
period & under certain arrangements, sho^d 
not be got in on this account. The co. carried 
on business for some time, & then stopped 
payment. A bill was filed by the co. against 
the living directors Ac the exors. of a deceased 
director stating these facts, Ac that the co. 
had lost £1,600,000 by taking the liabilities 
of the business, Ac by the insufficiency of the 
guarantee, Ac charged that the directors had 
been guilty of a breach of duty in buying the 
business without obtaining the sanction of a 
general meeting, Afc in not taking mtges. on 
the property of the partners in order to secure 
the guarantee, but no fraud was charged 
against the directors : — Held : on demurrer 
by the exors. of the deceased director, that 
as regarded any loss beyond the money placed 
in the directors* hands, the remedy, if any, 
was at law, by an action of negligence, which 
would not survive against exors. — Overend, 
Gurney Ac Co. v. Gurney (1869), 4 Ch. App. 
701 ; 21 L. T. 73 ; 39 L. J. Ch. 46, L. C. ; 
affd. on other grounds , sub nom. Overend, 
Gurney Ac Co. v. Gibb (1872), L. R, 5 H. L. 
480, H. L. 

6835. Add. Annotation : — Refd. Hardie Afc Lane v. 
Chilton, [1928] 2 K. B. 306. 

6840. Add. Annotaiion : — Refd. Royal Exchange 
Assce. V . Hope, [1928] Oh. 179. 

6861a. .] — ^Beaumont V. Grover (1701), 

1 Eq. Oas. Abr. 8 ; 21 E. R. 833. 

6861b. .1 — Kemish v. Betson (1732), 

Kel. W. 74 ; 25 B. R. 497. 

6911. Add. Annotation : — Apld. Re Munton, 
Munton v. West, [1927] 1 Ch. 262. 

6915a. Liability of executor for “ wilful 

default ’* — What amounts to.] — Pltfs. were 
the two sons of testatrix, entitled in equal 
shares to her estate undisposed of by her will, 
including £214 14s. 6d. in the Post Office 
Savings Bank Ac £62 4«. in Savings Certiii- 
cates. Deft., as sole exor. of testatrix, 
employed to wind up her estate a soh*. who, 
unknown to him, had at one time been 


PART VI. SECT. 3, SUB-SECT. 1. 
6726 i. QeneraX rule — Representatives 
notliaJhle.\ — Connolly®. Shivbs(1879), 
18 N. B. R. 006.—CAN. 

6726 ii. .] — Leslie v. 

Calvin (1885), 9 O. R. 207.~-CAN. 

r i. To negligence in management 

of sAip.] — C ameron v. Milloy (1872), 
22 O. P. 331.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— A. 

c i. .1 — A contract made by an 

exor. or administrator on behalf of the 
estate, but not relating to an obligation 
Inonrred by testator or intestate, 
renders him personally liable, even 
though it Is expressed to bo mado as 
exor,*" or ** as administrator,’* — W aloh 
V. Nordouist. 11920) 4 D. L. R. 12G ; 
11926) 2 VV. W. R. 854 ; 30 Man. L. R. 
46.— CAN. 

d i. Administrator guiUy of 

fraud.^— Dob d. Dobib v. Vandbrlip 
(1830), 5 O. S. 85.— CAN. 

PART VI. SECT. 4, SUB-SECT. 6. — 
A. (a). 

6851 i. Sale oftestator^s estate — Below 


proper value.] — Dofta., as exors. of a 
will, were directed by the vdll to sol) 
lands of testatrix, & distribute tho 
proceeds among her children 6c a grand- 
child. Ill this action, pltfs., two of tho 
children, alleged that defts., exors., had 
committed a breach of trust by selling 
the lands at a fnom undervalue. Pltfa. 
gave a notice for trial by jury, & tho 
action was tried with a Jury, & 
judgment entered upon its findings 
in favour of pltfs. for the recovery 
of damages : — Held : the ovidenoe 
established no negligence on the port 
of defts., & no breach of trust. — 
Davies v. Nelson, [1928] 1 D. L. R. 
254 ; 61 O. L. R. 457.— CAN. 


6863 ii. .] — Where exors. are 

held liable to tho estate for what it has 
lost by their disposition of an agree- 
ment for the sale of land entered into 
by testator under the crop-payment 
plan, tho main consideration in de- 
termining the value of the asset lost 
to the estate is the value of the pur- 
chaser’s (jovenant ti> pay. — Lemckr & 
CuAiK V. Newlovb & Newlovk 
(Sask.), [1929) 2 D. L. R. 616; 1 

W. W. R. 761.— CAN. 
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PART VI, SECT. 4, SUB-SECT. 6.— 
A. (0). 

6906 i. Insurance of jn^operty .] — In 
Ontario exors. are bound to Insure, 
against fire, buildings forming part of 
tho estate in their iumds, & are liable 
on a devastavit if they fall to insure. — 
Re Gamble, [1925) 4 D. L. K. 768 : 57 
O, L. R. 504.— CAN 

PART VI. SECT. 4, SUB-SECT. 6.— 
A. (d). 

6913 i. Mimjypropriation — By agent — 
Agent previously employed by deceased,] 
— Exors., relying in good faith on tho 
statement of their testator’s eolr. that 
he had In his hands securities sufficient 
to answer a fund they were directed 
by the will to Invest for an annuitant, 
distributed the estate. Subsequently 
it was found that before testator’s death 
the solr. had misappropriated the 
money given to him by testator to 
invest. Sc had, In fact, at the time 
of the ronrosentation, no seouritles or 
money in bis hands : — Held : the exors, 
were protected by Trustee Limitation 
Act, R. S. O. 1897, o. 129, s. 32.— 
Olarke V . Bellamy (1909), 27 A. R. 
436.— CAN. 
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suspended from practice, who obtained 
from the first pltf . the Post Office' Savings 
Bank deposit book & the Savings Certificate, 
Deft, heard for the first time of the solr.’s 
suspension three months later, when the 
first pltf. told him of it. Under deft.’s 
written authority, a warrant valued at 
£62 4s. had been issued in favour of the 
solr.’s firm, & the first pltf. wrote to deft, 
objecting to his having taken that course. 
Ijater, the first pltf. asked deft, to employ 
another solr., but deft, did not do so, as the 
solr. was then promising to settle the matter. 
Ultimately the solr. absconded, & the sums 
of £14 14s, 6d. & £62 4s, were not recovered. 
In an action by pitfs. for a declaration that 
deft, was guilty of a breach of trust in per- 
mitting the sums to be retained by the solr., 
& for payment of them, deft, in his defence 
relying ^on Trustee Act, 1925 (c. 19), 
s. 23 : — Held : Trustee Act, 1925 (c. 19), 
s. 23 (1), authorised deft, in signing the 
authorities to the solr.’s firm to collect the 
sums ; (2) by virtue of sect. 30 (1) of the 
Act, trustees are not liable for losses due to 
the default of “ any banker, broker, or other 
person with whom any trust money or other 
securities may be deposited ** unless the 
losses are caused by the trustees* own wilful 
default ; (8) an exor. employing an agent 
to receive moneys belonging to the estate 
& relying on sect. 23 (1), will not be liable if 
the money is lost through the agent’s mis- 
conduct, unless the cxor. has himself been 
guilty of wilful default ; (4) deft, was guilty 
only of an error of judgment which, where 
losses are due to a solr.’s dishonesty, does not 
amount to “ wilful default ’* on the part of 
an exor. — Re Vickery, Vicicery v. Stephens, 
[1931] 1 Oh. 572 ; 100 L. J. Ch. 138 ; 144 
L. T. 562 ; 47 T. L. E, 242. 

6922. Add, Annotations : — Consd. Re City Clquit- 
able Fire Insce., [1925] Ch. 407 ; Re Vickery, 
Vickery v. Stephens, [1931] 1 Ch. 572. 

7059. Add. Annotation : — Refd. Re Munton, 
Munton v. West, [1927] 1 Ch. 262. 


7163. Add. Annotation : — Consd. Manley r. 
Sartori, [1927] 1 Ch. 157. 

7169a. .] — ^Flookton v. Bunning (1868), 8 

Ch. App. 323, n. 

7190a. .] — Exors. must be allowed a reason- 

able time for breaking up testator’s domestic 
establishment & discharging his servants. 
Two months : — Held : not to be an unreason- 
able delay, having regard to the circum- 
stances, — PiBiiD V. Peckbtt (No. 3) (1861), 
29 Beav. 576 ; 9 W. E. 625 ; 64 B. E. 751. 

7190b. .] — Browne v. Collins, No. 6308, 

ante. 

7219. Add Annotation: — Consd. Re Mason (1928), 
97 L. J. Ch. 321. 

7225a. Assets improperly obtained.] — Where two 
exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, whilo they had large balances in their 
hands respectively, the ct. gave interest on 
those sums at five per cent, against both 
exors. — Bick v. Motley (1835), 2 My. & K. 
312 ; 39 E. E. 962 ; svb nom. Beck v. Motley 
4 L. J. Ch. 63. 

7250a. -.] — Where there is a direction in the 

will to accumulate a residue, with which the 
exor. does not comply, he must pay interest 
from the expiration of one year after testator’s 
decease up to the date of filing the answer. — 
Amiss v. Hat.l (1867), 3 Jur. N. S. 584, 

Annotation : — Dbtd. Re Emmet’s Estate. Emmet v. Emmet 
(1881). 17 Ch. D. 142. 

7256a. .] — Exor. charged with interest 

on divdends of stock received by him, & 
kept at his banker’s with his own money 
for a number of years, instead of being 
invested to accumulate. — Goodchild v. 
Fenton (1829), 3 Y. & J. 481 ; 148 E. K. 
1269, Ex. Ch. 

7273a. .] — Gilroy v. Stephens, No. 

7268, ante. 

7276a. To authorise maintenance.] — Charl- 

ton V, Saden (1836), Donnelly, 36 ; 47 E. R. 

210 . 


PART VI. SECT. 4. SUB-SECT. 5.— 
C. (a). 

6979 i. Bar to enforcement of remedy — 
Condvet of party injured — Delay ,} — 
Mkaoham r. Hraper (1851). 2 Gr. 316. 
-CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

8d. Jurisdiction of court — To call upon 
executors to account.h~The Surrogate 
Ct. has jurisdiction to call upon an 
exor. to account oven before the 
(jxpiratlon of the two years provided 
for in his letters probate. — Re Nord- 
TOMME Estate. [1928] 3 W. \V. K, 
290.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2.— 
B. (b). 

6m. Not wlicre administration granted 
on appliccUion of party interested 
adversely to executor.] — Harrison v. 
MoGlashan (1859). 7 Gr. 531.— CAN. 

PART VI. SECT. 6, SUB-SECT. 5.— B. 

sn. CounseVs fe-e — For general xcork 
dy advice — Not aUo\ved.]r^Re Dodge 
Estate, [1925] 1 D. L. R. 1140 ; (1925] 
1 W. W. R. 776.— CAN. 

»o. Unless estate 

difficult to manage or solicitor required 
to render services by uKty of business 
management.y^Re Roemer (Sask.), 
119271 3 W. W. R. 603 ; varied sub 
nom.. Re Roemer Estate, Re Mott v. 
Roemer. [1928] 3 D.L. R. 860; [1028] 
't W. W. R. 666.— CAN. 


PART VI. SECT. 6, SUB-SECT. 5.— 

C. (a). 

7200 i. Under special circumstances.] 
— WJiero the ciroumstances of the case 
♦render It reasonable that they should 
do so exors. are entitled to employ 
the services of such agents as may bo 
ncooBsaiy. — Re Level Estate, [1927] 
1 D. L. R. 900; [1927] 1 W. W. R. 
1000 ; 38 B. C. R. 211.— CAN. 

PART VI. SECT. 6, SUB-SECT. 6.— 

D. (a). 

sp. Increased fee to counsel — Necessity 
of notice to parties itUercsted.] — In a 
proper case, an Increased counsel fee 
should be allowed the solr. of the exor. 
06 between solr. & ollcnt. It is im- 
possible to lay down any fixed rule 
governing such amounts. The in- 
creased fee should not bo applied for 
or granted without notice to tno parties 
interested ; but in the present case* 
since the parties were all before the 
ct. 8c had argued the point, an increased 
counsel fee on the passing of aooonnts 
was allowed to save further esroense. 
although notice that it would be 
applied for had not been given. — Re 
Macdonald, Estate. [19281 2 D. L. R. 
338 ; [1928] 1 W. W. R. 652 ; 22 Sask. 
L. R. 288.— CAN. 

PART VI. SECT. 6, SUB-SECT. 6.— 

C. (a). 

BX. Pajrment to torong beneficiary — 
Delay in application to court for interpret 
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iaiicm of \mU.] ~ Acting upon what they 
considered sufficient oviaenco that the 
conditions entitling X. to an annuity 
hod not been. satisfied. & upon their 
own interpretation of the will, the 
exors. for several yoa.r8 ignoml the 
possibility of X. ever establishing a 
claim to the annuity. & paid over to 
C., who horst^lf was one of the exors. & 
under the will was entitled to the 
residuary income, the moneys which, 
if X. were entitkid, ought to nave been 
paid to him. The Privy Oouncll 
decided in bis favour as to t.ho annuity 
& on a claim to be paid interest by the 
oxors. : — Held: O.’s right was so 
doubtful that the oxors, had been 
guilty of negligence & were liable to 
pay interest upon the annuity at 5 per 
cent, per annum without rests. — Re 
Patton. [1931] 3 D. L. R. 544 ; O. R. 
348.— CAN. 

PART VI. SECT. 6, SUB-SECT. 7.— A. 

sq. Jurisdiction of registrar — Should 
not pcLss upon his own accounts.] — Re 
Bent, [1927J 1 D. L. R. 592 ; 69 
N. S. B. 107.— €AN. 

ir. Jurisdiction of Surrogate Court.] 
— iie MacIntyre (1906), 11 0. L. B. 
136.— CAN. 

•t. .] — Upon an audit of the 

accounts of the oxors. of B. deceased, 
the judge of a Surrogate ct. took 
evidence with a view to determining 
a question as to ownership of certain 
oa<;h of which had been taken 
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7811a« Who may re-open*] — entitled to a share 
of a residue, made a settlement of the balance 
appearing upon a setilement of accounts 
with the exors. upon himself & afterwards 


Part VII. — Actions by and 

7489a. In whose name — Deceased’s property assigned 
to assignees before death.] — The property of 
an intestate was assigned to assignees previous 
to his death ; pltf . administered, &: applied 
to deft, for payment for goods sold him by the 
intestate, in the name of the amgnees, & 
afterwards brought an action in his character 
of administrator : — Meld : such action was 
well brought. — Brandt v. Heatig (1818), 2 
Moore, O. P. 184. 7 

7W2a. Suit for account of testator’s estate.] — 


on 0., a volunteer ; — Held : 0. could not, 
against the will of A., open the settlement of 
accounts with the exors. — P arker v. Bloxam 
(1856), 20 Beav. 295 ; 62 B. E. 616, 


against Representative. 

Lapse of time will not of itself bar an exor. 
of an exor. of his right to have an accoimt of 
his exor.’s testator’s estate taken, with a 
view to ascertain such exor.’s liabilities as an 
accounting party. — O’Grady (1870), 
L. R. 3 P. O. 311 ; 7 Moo. P. C. C. N. S. 100 ; 
39 L. J. P. C. 63 ; 23 L. T. 476 ; 49 W. E. 
22; 17 E. E. 41, P. C. 

(4. Add. Annotation : — ^Refd. Re Border, Forder 
V. Forder, [1927] 2 Ch. 291. 


jointly iji tilt*, namcM of deceasfd & 
auother person. Tlit'so nitiyes., aecortl- 
iufC to the <*,outciitioTi of reaps., should 
he rcfoirdt^d as assets of the estate & 
ueeonutahh; for hy the exors. While 
i he smnivin^ mtffee. In each case con- 
tended that he was entitled as siu’vivor 
to the security & the fiuid rei>it*,sented 
by it : Held : the judge had jiu*is- 
liictiou to make the proposed inquiry. 

Jic Baechlkr, 119:111 51 D. L, 11. 997 ; 
Hfi (). I.. It. CAN. 

7296 i. Passing a/icmirUs— Costs — 
Form of order.] — lie Haslett, 
McKenna v. Haslett, {19271 V. L. li. 
21 : 48 A. h. T. 125; [1927J Argue 
L. R. 12.— AUS. 

7296 ii, Application of King's 

Bench rules to Surrogate court.] — 7’he 
Surrogate ct. in Saskatchewan is 
governed with respect to the passing 
of accounts by K. B. rules 301-319 so 
as they are applicable.— /ie Krauss 
Estate (Sask.), [10291 3 W. W. R. 
205.— CAN. 

PART VU. SECT. 1, SUB-SECT. 7. 

1 i. Evidence of opposite 

or interested party,]- -T ayloh v. RE<irs 
(1895), 26 O. R. 483.— CAN. 

PART VII. SECT. 1, SUB-SECT. 9.— A. 

sv. General rule.] — In litigating with 
third persons, exors. are, with respect 
to costs, in the same position as parties 
who Jitifmte in their owm right. — 
Great western Ry. Co. v. Jones 
(1867), 13 Gr. 365.— CAN. 

BW. Lifitnlity on failure of appeal — 
Appeal unUiout merit or suhstance .] — 
Tho costs of an appeal w'ithouL merit 
or substance taken by a personal 
representative ; — Held : to bo payable 
by such representative in his individual 
capacity. — R trelioff r. First Na- 
TioNAT. Bank op Joliet, [1925] 2 
W. W. R, 501.— CAN. 

PART VII. SECT. 1, SUB-SECT. 9.— B. 

7646 iv. .] — Billett v. 

Billett, [19291 2 D. L. R. 944 ; 1 
W. W, li. 778 ; 23 8. L. 11. 630.— CAN. 

PART VII. SECT. 2, SUB-SECT. 3. 

■X. Application by origimUing notice 
to presume death of executor , } — Pltf. in 


an action against exors. alleged to be 
STirvivhig exors. may, imder rule 
928 (h), apply by originating notice 
for an order dccloi’ing that tho other 
exor. named in the will is deemed or 
presmned to bc5 dead, even though the 
allegation in the statement of claim 
of his death is formally denied in the 
statement iif tlefence. — Re Brk.^kkh 
F. 8TATE (Man.), [19291 3 W. W. R. 
097 ; 11930] 2 1). L. R. 146 —CAN. 

PART VII. SECT. 2. SUB-SECT. 6.— 
B. (a). 

sm. Appointment by foreign court .] — 
An exor. or administrator cannot, as a 
general rule, be sued as such in the ets. 
of any State or country other than 
that in which ho received his appoint- 
ment. — G oopbun u. Mttchet.l, [19261 

2 D. L. II. 540 ; [19261 2 W. W. R. 67 ; 

Man. L. R. 509.— CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— 
B. (0) ii. 

80. To action by widow— Under 
Widenc's Relief Act Six months after 
death of h'ushand.] — Krooman v. Dick- 
son, [1928] 2 D. L. R. 948.— CAN. 

PART VII. SECT. 2, SUB-SECT. 5. - 
B. (g> i. 

8 . Action cmnmenced within one year 
from death — Xeeessity for leave of court 
— Probate Act {N. S.). s. 43 (7).J — 
Wai>?h V. Kastkrn 7'ritst Co., [1932] 

3 D. L. li. 525. - CAN. 

PART VII. SECT. 2. SUB-SECT. 6.— A. 

p i. Claim for deceased's hoard 

during lifetime. ] — Re Thompson (1926), 
58 N. S. R. 489.— CAN. 

PART VII. SECT. 2, SUB-SECT. 8.— A. 

II j — The proper 

form of judgment against exors. or 
administrators In respect of a liability 
of deceased is for payment in due 
coarse of administration, unless there 
Is on their part a distinct afBnnative 
tulmlsslon of assets sufficient to pay all 
creditors : upon a judgment for the 
amount recovered to be paid in duo 
course of administration it is improper 


to issue execution. — He Hextall 
Estate, [19211 1 W. W. R. 118; 56 
D. L. R. 710.— CAN. 

PART VII. SECT. 2. SUB-SECT. 8.— C. 

d i. Judgment against defendant 

administrator of estate.] — A certificate 
of a county ot. Judgment against 
“ A. B., administrator of the estate 
of Xm” charges A. B. personally vSe 
not the estate. — Re Joi'ce &; Scarry 
( 1889), 6 Man. L. R. 281.™ CAN. 

f i, Contribution from devisees.] — 

Emerson v. Canniff (1878), 26 Gr. 
149.— CAN. 

PART VII. SECT. 2. SUB-SECT. 9.— A. 

s I, Widow's costs of application 

for relief under Devolution of Estates 
Act. R. S, 8., 1920 (c. 73), a. 24. J— 
Re Mowchenko, {19261 1 R- L- R. 
265 ; {19261 1 W. W. n. 139 ; 20 Sosk. 
L. R. 279.— CAN. 

8 ii. Idtigaiion caused by legatee.] 

— O'Sullivan v. Hajrty (1885), 11 
S. 0. R. 322.— CAN. 

PART VII. SECT. 2, SUB-SECT. 10.— A. 

7763 i. Garnishee proceedings — Decree 
in administration suit — Damages re- 
covered by administratrix under Fatal 
Accidents Act — Garnishee summons set 
aside .] — McEwan v. Speokt (N. W. T.) 
(1900), 4 W. L. 11. 325.— CAN. 

PART VIL SECT. 2, SUB-SECT. 10.— 
B. (a). 

sz. Priority of execution— Over pur- 
chaser from executor .] — Henry v. Sharp 
(1871). 18 Gr. 16.— CAN. 

PART VII. SECT. 2, SUB-SECT. 10.— 
B. (b). 

1 i. ,]—Held .* land & tenemeuts, 

held in fee Hirnple by debtor at the time 
of his decease, might be taken in execu- 
tion on a judgment against bis exor. 
or administrator. — Forsyth & Rich- 
ardson V. Hall (1830), Dra. 304. — CAN. 

lb* Judyntent by default— Notwith- 
standing insufficient personal assets .] — 
Held : tbe exor. was not entitled to 
an injunction against proceedings on 
tbe judgment. — Doner v. Ross (1872), 
19 Or- 229.— CAN. 
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Part VIII. — Administration by Court 


781 2a. Public trustee — Appearing as piatntifT & 
defendant — Improper.] — Phiixtps, Re, Public 
Trustee i\ Meyer (1931), 101 L. J, Ch. 338 ; 

70 Sol. Jo. 101. 

Compare No, 8757a, post, 

7867. Add, Annotation : — Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 450. 
7990. Add, Annotation : — Refd. Be Robertson's 
Application (1929), 40 T. L. B. 17. 

7993. Add, Annotation : — Refd. Haskell v, Marlow, 
[1928] 2 K. B. 45. 

8014. Add. Annotations: — As to (\) Refd. Re Ross, 
Ross V. Waterlield (1029), 40 T. L. R. 61 ; 
Robinson e. Speakman or Robinson (1929), 
69 L. Jo. 61. 

8018. Add. Annotations : — Refd. Hunter v. Stadt- 
ische Hochseeiischerei Gesselschaft, [1925] 2 
K. B. 493 ; Lazard Bros. & Co. v. Banque 
Industrielle de Moscou, Lazard Bros. &. Co. 
r. Midland Bank, Ltd. (1931), 101 L. J. K. B. 
65. 

8270a. Separate sets of trustees of settled 

shares.] — Re Scott, Scott v, Scoti’ (1926), 

71 Sol. Jo. 430. 

8280a. Power of court to order — Ancillary to order 
relating to management of property — R. S. C. 
Ord. 55, r. 2 (13).] — When, in an administra- 
tion action upon a summons connected with 
the management of ihe property, under above 
sub-rule, a judge of the Ch. Div, sitting in 
chambers makes an order sanctioning the 
(expenditure of a certain sum out of capital 
for the purposes authorised, he has ancillary 
jurisdiction under that sub-rule, by the 
same order, to give full practical effect thereto 
by further directing payment of the sum so 
authorised out of a fund of whatever amount 

PART vm. sect. 1, sub-sect. 4. 

b i. Cannot entertain claim for 

(mlancc on mortgage by executors to pay 
debts legaides.] — He lliCHA.Ki)riON’H 

Estate (1890), 22 N. S. R. 41G.— CAN. 

g i, Ajrpl^'^aiion for directions — 

Prcvioits decree to deliver property in 
sub-court,] — Where a decree was 
obtained by a Icffatoe ujrainst the oxor. 
for delivery of the property In a Kuit 
in a sub -court, & subsequently the exor. 
lilcd a petition in the Hl^h Ct. under 
Indian Succession Act, XXX tX of 
192.'), s. 302, for directions as to the 
fiuul relathijf to a charity Tneiil-ioned 
in the will hut not dealt with by the 
docriu) of the lower ct.. t he Hijrh Ct-. 
bad jurisdiction to give directions, as 
ttie matter was not adjndicat-ed in the 
suit, but would not give dirtK’tions 
whore the matter had been definitely 
Htittled in a properly constituted suit, ■ - 

AKKAYYA V. VANAMA IjAKSHAMMA 

(1027), I. L. R. 51 Mad. 849.--IND. 

g ii, 2'o determine who are bene- 

ficiaries.] — The ct. has jurisdiction to 
make an order dot-ermiiilug who arc 
the beneficiaries entitled under a given 
will, &, In such a case it may direct the 
registrar to conduct on Inquiry for the 
inir]ioso of obtahiiog the information 
n]>on wlilch such jurisdiction could 
T»roperly be exercised. — Re P'lanaouan, 

119291 N. Z. L. R. 746.--N.Z. 

sm. Surrogate Court — Accounts ,] — 

All order directing on inquiry upon the 
footing of wUtul default Into the 
acc-ounte of on exor. or administrator 
is beyond the jurisdiction of a Surrogate 
(^t, in Saskaf-chewan ; It being one 
which can be made only by the Ot. of 
ahig’fl Bench. The jurisdiction con- 
ferred on the Surrogate Ots, in Saskat- 


standing in ct. to thd general credit of the 
action. — Be Terry, Terry v, Terry, [1929] 
2 Ch. 412 ; 98 L. J. Ch. 436 ; 141 L. T. 636 ; 
45 T. L. R. 639. 

8310. For Ord. 45 ” read “ Ord. 15.” 

8387. Add, Annotation : — Consd. Green v. 
WeatheriJl, [1929] 2 Oh. 213. 

8342a. Action against representatlve-^Payment Into 
court — Subsequent action by creditors — 

Whether creditors entitled to fund in court.] — 

A bill was filed by a cestui quo trwst against a 
surviving trustee & the representative of B., 
a defaulting trustee, to obtain a proper 
investment of the trust fund. B.'s repre- 
sentative did not admit assets, but admitted 
that he had in his hands part of B.’s estate, 
which he paid into court under the order of 
the ct. A decree was obtained, by which B.’s 
estate was declared liable to make good the 
trust fund, & accounts were ordered to be 
taken of B.'s estate. A creditors' suit was 
instituted for the administration of B.’s 
estate, & the common decree obtained : — 
Held : the decree in the first suit did not 
entitle pltfs. therein to the whole fund paid 
into ct. in that suit, but only to a proportional 
part of it with the other creditors of B. — 
Smith v. Birch (1840), 3 Beav. 10 ; 9 L. J. Ch. 
349 ; 4 Jur. 670 ; 49 E. K. 5. 

Annotation : — Reid. Tomlin v. Tomlin (1811), 1 Hare, 236. 

8349. Add, Annotation Refd. Douglass v, Lloyds 
Bank (1929), 34 Com. Cas. 263. 

8371. Add, Annotation: — Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 

8484. Add, Annotation: — As to (1) Refd. A.-G. 
V, Jackson (1932), 48 T. L. R. 261. 


chewon is conflnod to “ matters & 
causes testamentary,*’ i.e., matters & 
causes relating to the grant & revoca- 
tion of the probate of wills & of 
administration & incidental matters. — 
Re MoElhinney Estate. Standard 
Trusts Co. v, MoElhinney (Sask.), 
(1 929] 3 W. W. R. 664 ; [1930] 2 I). L. R. 
200 ; 24 S, L. R. 160 ; revsg,, [1929] 4 
D. J.. R. 783 ; 3 W. W. R. 105.— CAN. 

PART Vin. SECT. 2, SUB-SECT. 1. 

sa. Share of next of kin — Mortgagee 
of,]— Held: entitled to bring pro- 
ceedings. — SwBENBrr V, Gallagher 
(1888), 22 I. L. T. 82.— IR. 

sb. Assignee of.] — Held: en- 

titled to bring proceedings. — T evlin 
V. OilBENAN (1901). 36 1. L. T. 35. — IR. 

PART VIII. SECT. 3, SUB-SECT. 2.— B. 

7987 ii, — — .1 — SORBY v. Parker 
(1920), 52 D, h. R. 692.—CAN. 

sd. Not question whether property part 
of estate.]— Re CJollins, [1927 1 4 P. L. R. 
770 ; 61 O. L. R 225.— CAN. 

se. Question whether executors might 
act without consent of named person .] — 
Re Rogers, [1929] 1 D. L. R. 116 ; 
63 O. L. R. 180.— CAN. 

PART Vin. SECT. 6, SUB-SECT. 1. 

n i. .] — Gilbert v, Jarvis 

(1869), 16 Gr. 265.— CAN, 

PART VIII. SECT. 5, SUB-SECT. 3.— G. 

8199 ii. Where personal 

estate sufiicierU if properly administered 
— Limit of time for application for sale.] 
— People’s Bank v. Marrow (1826- 
1897), N. B. Dig. 312.— CAN. 


PART vm. SECT. 5, SUB-SECT. 3.— 

H. (b). 

h I. Balance on bond — After 

foreclosure <£• sale by mortgagee.] — Re 
Chandi.er’8 Estate (1884), 5 R. & G. 
78.— CAN. 

h ii. Not debt arising out of 

illegal transaction.] — He Ghee, Ex jt. 
Lowe King, Public Trustee v. Lowe 
King, [1928J N. Z. L, R. 266.— N.Z. 

8228 i. Mortgage debt — Purchase 

of land by deceased — Payment of mort- 
gage as part of purchase price.]— Held : 
the mt^o. was entitled to prove for 
the balance of the mtge. debt against 
the general estate of the purchaser. — 
He Cozier, Parker v. Glover (1877). 
24 Gr. 537.— CAN; 

PART VIII. SECT. 5, SUB-SECT. 3.— 
H. (d). 

si. Parol evidence.] — Held: the 
master had properly received parol 
evidence to establish the widow’s 
claim in question. — Ross v. Mason 
(1802), 9 Gr. 568. — CAN. 

PART VIII. SECT. 5. SUB-SECT. 4.— C. 

n 1. Disposal of assets.] — Where 

a creditor or one of the next of kin in- 
stitutes an administration suit against 
an exor. the Institution of the action 
or the obtaining of a decree will not 
bring the doctrine of lis pendens Into 
operation, & does not deprive the exor. 
of the power to dispose of assets, 
unless pltC. has obtained an order 
appoinLmg a receiver or on injunction 
restraining the exor. from exercising 
the powers vested in him.— Lee Lim 
Ma Hook v. Saw Ma Hone 1923), 
1. L. R. 2 Ran. 4.— IND, 
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8484a. Valuation of annuity payable under 

payment included.] — In order to qualify an 
annuitant, to whom a person who di^ in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 
the deceased person’s estate, it is sufficient for 
the annuitant to prove, as a fact, that if the 
annuity continues for the period normaDy to 
be expected, the estate will not suffice to meet 
the debts & the annuity in full . — Re Pink, 
Elvin t?. Nightingale, [1927] 1 Ch. 237 ; 
96 L, J. Ch. 202 ; 136 L. T. 399 ; 70 Sol. Jo. 
1090. 

8487. Add. Annotation : — Refd. A,-G. v. Jackson 
(1932), 48 T. L. R. 261. 

8505. Add. Annotaiion : — Refd. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Ch. 202. 

8507. Add. Annotaiion : — ^Refd. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Oh. 202. 

8509. Add. Annotations : — ^Apld. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930], 2 Ch. 202. 
Refd. Re Cockell, Jackson v. A.-G., [1931] 1 
Ch. 389. 

8512. Add. Annotation : — Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

8516a. In creditor’s action — Beneficiary’s 

action followed by creditor’s action.] — Be 

Sagab, Russian Commercial & Industrial 
Trade v, Kogan, Kogan v. Kogan (1930), 
70 L. Jo. 10 ; 169 L. T. Jo. 657 ; [1930] 
W. N. 149. 

8520a. Rate of Interest.] — Where an intestate dies 
insolvent proof can bo made in respect of 
interest claimed by a creditor at the rate 
of 7 per cent, per annum calculated down to 
the date of payment, & Bkpcy. Act, 1914 
(c. 59), s. 66, does not apply to such a case. — 
Re Weli^, [1929] 2 Ch. 269 ; 98 L. J. Ch. 
407 ; 141 L. T. 323 ; [1929] B. & C. R. 119. 

Annotations: — N.F.i?<» BubU, Lipton (B.), Lt4. tj. Macklntosli, 
f 19.^0] 2 Cb, 202. Folld. Re Bailey, Duchess Mill, Ltd. v. 
Bailey (1932), 76 Sol, Jo. .500. 

8520b. .] — In the administration of the 

estates of deceased insolvents by the Chancery 
Div., Bkpcy. Act, 1914 (c. 69), s. 66 (1), 
applies, & creditors are entitled to be paid 
interest only at a rate not exceeding 5 per 
cent, until aK the debts proved in the estate 
have been paid in full . — Be Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Ch. 202 ; 
99 L. J. Ch. 503 ; 143 L. T. 700 ; [1929] 
B. & C. R. 216. 

Annbtalion: — N.F. Re Bailey, Dnehoas Mill, Ltd. v. Bailey 
(1932), 7G Sol. Jo. 560. 

8520c. .] — Be Bailey, Duchess Mill, Ltd. 

V. Bailey (1932), 76 Sol. Jo. 560 (V.-C. of 
Lancaster). 


8558. After cross-reference following this cas( 
add 

(n) Set-Off. 

8558a. Effect of agreement to exclude.] — Re 
Baiijcy, Duchess Mnx, Ltd. v. Bailey 
(1932), 76 Sol. Jo. 660 (V.-C. of Lancaster). 

8757a. Costs of Public Trustee — ^As plaintiff In one 
capacity — Defendant In another capacity.] — 
Be Abercrombie’s Will Trusts, Public 
Trustee v. Abercrombie, [1931 ] W. N. 109 ; 
171 L. T. Jo. 416. 

Annotation: — BSxM. Re Phillips, Public Trustee v. Mayer 
(1932), 76 Sol. Jo. 10. 

Compare No. 7812a, ante. 

8758a. Claims against legatee exceeding legacy.] — 

By the decree sums due from a legatee were 
ordered to be set-off against her share of 
testator’s estate, So her costs were ordered 
to be paid to her solr. It being found that the 
claims against her exceeded her portion of the 
estate, So the legatee being insolvent, an 
application was made by motion, that the 
costs ordered to be paid to her solr. might 
be carried to the credit of her account. The 
ct. stayed the payment of the costs for a 
month, in order tnat the matter might be 
set right. — N icholson v. Norton (1844), 7 
Beav. 67 ; 13 L. J. Ch. 140 ; 2 L. T. O. S. 
345 ; 49 E. R. 988. 

8768a. Costs of proving debt before master.] — 

Costs of proving a debt before the master 
under the usual decree upon a creditor’s biU 
not allowed. — ^A bell v. Screech (1804), 10 
Ves. 355 ; 32 E. R. 882. 

Annotaiion : — Consd. Watkins v. Maulo (1S21), Jne. 105. 

8790a. .] — A bill was filed for the administra- 

tion of the real & personal estate. A part 
of the real estate was specifically devised, 
gave rise to questions of construction ; otlier 
part was devi.sod to charities, which devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
heir. So the residuary personal estate was 
undisposed of, & went to the next of kin : — 
Reid : the costs of suit attributable to the 
administration of the trusts of the real estate 
were payable out of the descended estates, 
So that those relating to the execution of the 
trusts of the personal estate out of the 
residuary personal estate. — S anders v. 
Miller (1868), 25 Beav. 154 ; 53 E. R. 695 ; 
sub nom. Saunders v. Miller, 6 W. R. 454. 

Annotations: — Consd. Re Middleton, Thompson v. Harris 
(1882), 19 Ch. D. 552. Bold. Handheld v. Handheld (1 863), 
32 L. J. Ch. 668 ; Pat-chlnff v. Barnett (1881), 51 L. J. Ch. 
74. 

8802. Add. Annotation : — As to (2) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 


PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (b). 

■y. Insurance policy — Protected for 
payment oj debts — Under Life Insurance 
Act, 1908, s. 65.1 — Where an insolvent 
estate includes the proceeds of an in > 
Burance policy protected for deceased's 
debts by the above Act, the policy 
moneys are liable for all testamentary 
expenses arising in the administration 
& realisation thereof ; funeral Sc the 
other testamentary expenses are borne 
by the protected policy moneys & the 
remainder of the estate in proportion 
to their value. — Maitland v. 1*ublic 
Trustee, [1924] N. Z. L. R. 840 — 
N.Z. 

PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (0). 

az. Overpaymeni — LiabUity of ftra- 


cutor.] — Taylor v. Brodib (1874), 21 
Qr. 607.— CAM. 

PART VIII. SECT. 7, SUB-SECT. 8.— 
B. (c). 

ab. Insolvency of deceased adminis- 
trator — Ibrioriip of original estate — 
Over claim by surety company on 
administrator* 8 ftoTwi.l — Nova Sootia 
Trust Co. v. United States Fidelity 
& Guarantee Co., 11931] 3 D. L. R. 
279.— CAN. 

PART VIll. SECrr. 8, BUB-SECnr. 1.— A. 

8569 il. Costs of mortpaoee*s 

action to realise securUydb for adminis* 
tration.] — Leonard v.Ksllbtt (1891), 
27 L. R. Ir. 418.— IR. 

PART VIlI. SECT. 8, SUB-SECT. 2.— A. 

f I. Establishing claim as such .] — 

30 


Next of kin who arc successful in 
ostabUrthins their claims as such before 
the chief clerk are entitled to be paid 
tholr costa incurred in so doing out of 
the estate of the inteetato. — Re 
Grazkbrook, Chase v, Layton (No. 2), 
[1928J V. L. R. 212.— AUS. 

PART VIII. SECT. 8, SUB-SECT. 2.— 0. 

8771 i. Legatee dt assignee — Whether 
legatee* s corns only aZZoiacd.]— Orders 
for costs, in administration suits, should 
he made in such a form that a person 
who has not encumbered his shore will 
be relieved as far as possible in the 
matter of costs created by the fact that 
another co-sharer has assigned or 
encumbered his share. — National In- 
buranoe Co., Ltd. v. Nissim Abraham 
Gubbay (1928), I. L. R. 66 Calc. 447. — 
IND. 
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8815. Add. Annotation .-—Reid. Be Wells, Swin- 
bume-Hanbam v, Howard (1932), 48 T. L. R. 
617. 

88iea. Testamenta^ ex- 

penses ” directed to be paid out of a particular 
part of testatrix’s property include tbe costs 
of unsuccessful claimants to a legacy made 
defts. to a summons by trustees for obtaining 
the direction of the ct. as to whom the legacy 
should be paid. The costs of unsuccessful 
claimants to a legacy who are made defte. 
to a summons by the trustees of the will 
for obtaining the direction of the ct. as to 
who is entitled to the legacy will be ordered 
to be paid out of the estate, notwithstanding 
the objection of the residuary legatee or 
other person entitled to that part of the estate 


out of which such costs will become payable ; 
& such costs will be ordered to bo paid as 
between solr. & client, notwithstanding the 
objection of the same person. — Be OiiAUKB, 
CI.ARKB V. St. Mary’s Convalescent Home 
(1907), 97 L. T. 707. 

Annotaiion: — Consd. Be HaU*Daro, Lo Marchant v, Lee 
Warner, [1916] 1 Oh. 272. 

SSUa,. *1“^ Potts, Hooley v. 

Fountain, [1884] w. N. lOG. 

8866. Add. AnnoiaUon Refd. Be Porter, Porter 
V. Porter, [1925] Ch. 746. 

8891. Add, -4nnote<ion Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

9014. Add. Annotation As to (4) Refd. In the 
' ' Estate of Plant, Wild v. Plant, [1920] P. 139. 
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EXTRADITION AND FUGITIVE OFFENDERS. 


Part I. — Extradition to 

32. Add. Annotation: — Generally , Held, (^hina 
Navigation Co. v. A.-C. (1932), 48 T. L. R. 

375. 

37. Add, Annotation: — As to (1) Refd. R. v. 
Beebe (1926), 133 L. T. 730. 

66. Add. Annokdion : — Distd. Kossekechatko r. 
A.-G. of Trinidad, [1932] A. 0. 78. 

74a. .] — ^Ai^plts. were brought bcfoivi a 

magistrate in Trinidad under sect. 5 of the 
French Guiana Extradition Ordinance of 
Trinidad charged with being fugitive criminals 
from French Guiana, where there is a penal 
settlement. At the hearing it was proved 
that they had each been convicted in h\*ance 
of a sj)ecified crime, had each received a 
sentence of imprisonment which was un- 
expired. The magistrate made an entry in 
his magistrate's book against their names 
“ extradition ordered.’* lie did not, how- 
ever, make, as he should have done, an 
order under Extradition Act, 1870 (c. 52), 
s. 10 (nifide applicable by sect. 5 of the 
Ordinance), for committal to await the 


Foreign Countries. 

Governor’s waiTant for smTonder. Instead 
another magistrate, who Jjad not heard the 
case, made a detention order under sect. 3 
of the Ordinance, which section applies to 
suspected fugitives. Upon habeas corpus 
proceedings : — Held : the appellants should 
be released: (1) because under the terms 
of the extradition treaty with France they 
could be extradited only if tlie crimes of 
which they had been convicted were com- 
mitted in French territory, & there was no 
evidence that that M^as so, nor was it 
necessaiily involved in the convictions ; 
(2 ) because sects. 1 1 <te 1 2 of the local Summary 
(■onviction Offences (Procedure) Ordinanc(i 
did not make the entry in the magistrate's 
book ecpiivalent to an order under Extradi- 
tion Act. 1870 (c. 52), s. 10, the irregularities 
wdth regard to the order signed prevented the 
detention of applts. from being warranted. — 
Kossekechatko v. A.-G. for Trinidad, 
[1932]A. C. 78; 101 L. J. P. C. 17; 140 L. T. 
101 ; 29 Gox, C. C. 391 ; 48 T. L. R. 27; 75 
Sol. Jo. 741, P. C. 


PART I. SECT. 1, SUB-SECT. 1. 

e i. .] — Tho East Indian 

Dependencies of ITanoe, having been 
expressly excluded from the Extra- 
dition Treaty of 1876, & not being 
States or parts of a State to wliich the 
Extradition Acts ofl870&1873 apply, 
are not “ Kortdgn States ** within 
Indian Extradition Act of 1903. 
Extradition in the East Indian posses- 
sions of Great Britain & Franco is 
governed by Art.. IX, of tho Treaty of 
Mar. 7, 1815 ; & that article con- 

templating summary delivery at the 
request of any authority of either 
High Contracting Party & not pro- 
viding any special procedure for tho 
purpose of extradition, the British 
Indian Govt, may, on the statement 
of the Govt, of Pondicherry that a 
Brltisli Indian subject has committcHi 
the olfenoo of theft within its territory 
&L on its demand, deliver him uj) to tho 
Govt, of Pondicheny, without holding 
an inquiry to satisfy itself that there 
is a prirnA facie case against tho person 
whose extradition Is sought . — lie 
MuTnu Keddi (1930), I. L. 11. 53 Mad. 
1023.— -IND. 


PART I. SECT. 2, SUB-SECT. 2.— B. 

sa. Obtaining by false pretences — 
Extraditable offence.] — lie Martin (No. 
2) (1897), 2 Terr. L. R. 304.— CAN. 

sb. Not extraditable .] — Goods 

ai’O not “ other property ** within the 
moaning of the words, “ obtaining 
money, valuable security or other 
property by false pretences,** which is 
clause 7 of the sched. to the Extra- 
dition Treaty with tho United States 
of America. Therefore, tho offence of 
obtaining goods by false pretences is 
not extraditable under said treaty. — 
/.V 2 W. W. i;. 799 ; 56 

<'un. (*, 162; 4 1 B. (). \l. 293. 

CAN. 


sc. 1‘rocuring The pro 

curing nbortiou held extraditable oi 
the demand of the State of Alabama.— 
fie O’Connor, [19281 1 D. L. R, 558 
IH)28] I W. W. 11. 65 ; 39 B. C. 11 
27] ; sub nmn. Ex p. O ’Connor, 4 
Can. Ciim. Gas. ] 51.— CAN. 

sd. lievenue offences — Breach < 


Harrison Anti-narcotic Law.] — The 
government of tho United States of 
America is entitled to apply for extm- 
dition for alleged broaches of the 
“ Harrison Anti-Narcotic Law ’* with 
respect to tho ** having In possession " 
or “ buying ” or “ selling,” etc., drugs. 
Although the Supreme Ct. of the 
United States has declared said Act t o 
be within the powers of Congress 
because tho incorporation therein of 
provisions for a tax or licence fee 
rendered it a revenue measure, yet on 
an application for extradition for such 
offences, tho Act having been declared 
constitutional, both tho judgment, 
which recognises the dual aspect of the 
legislation, & the Act tt^^elf must be 
taken as a whole ; &, therefore, tho 
contention that said offences ore 
breaches of a revenue Jaw & therefore 
not extraditable was not sustained. — 
Tie Gifford (No. 2) (Man.), [1929] 3 
\V. W. R. 496 : 11930] 1 D. L. R. 752 ; 
52 Can. CMm. Gas. 293. — CAN. 

ge, .) — ^in view of the 

decisions of tho Supreme Ct. of the 
United States holding that tho 
” Harrison Anti-Narcotic Law ” is a 
revenue measure & that the provisions 
thereof for tl^o suppression of nareotlcs 
ai’o constitutional only because they 
are regarded as in aid of tho collection 
of tbo taxes Imposed by tho Act, 
offences against said provisions are 
breaches of a revenue law & thoreforo 
not extraditable . — Re Sieaian, [1930J 
1 W. W. R. 970.— CAN. 

Sf. lie SlEMAN (No. 2), 

[1930] 2 W. W. li. 111.— CAN. 


PART I. SECT. 3, SUB-SECT. 1. 

39 iv, Applicaiion by French 

Rcpvblic — Extradition to Saar Basin 
of Germany.] — Re Incampk, [19281 3 
I). L. R. 240 ; 49 Can. Grim. Gas. 386.— 

CAN. 


t I. .] — Extradition proceedings 

need not originate in the foreign 
country . — Re O’Connor, [1928] 1 

D.L. R.568; [1928] 1 W. W. R. 65 ; 39 
B. G. It. 271 ; snl} nom. Exp. O’Connor, 
49 Can. Grim. Gas. 151. — CAN. 
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PART I. SECT. 3, SUB-SECT. 3.- - 
C. (a) i. 

68 i. Identity of accused.] — Evidence 
wliich under Canadian law may be 
inadmissible on a trial because the 
prisoner had not boon properly warned 
of tho possible cousequenres of the 
making of a sLitcment or givdng answers 
to a policeman’s question is at least 
admissible on extradition proceedings 
to prove the identity of the person 
arrested with the person charged. — 
Re O’Connor, [1928] 1 D. L. R. 558; 
[1928] 1 W. W. K. 65 ; 39 B. G. R. 271 ; 
stib nom. Ex p. O'Connor, 49 Can. 
Grim. Cos. 151. — CAN. 

PART I. SECT. 3, SUB-SECT. 8.— 
C. (a) ii. 

83 iv. .1 — While tho imputed 

offonco must bo shown to bo a oiimo 
under tho law of the demanding State, 
yet, in determining whether there is 
such twidenco of (Jrimlnality as accord- 
ing to Canadian law would justify a 
commitment if the crime had been 
committed in Canada, regard is to be 
had to the essence of tho act chai'god, 
& extradition is permlttod if there 
exists the olemonts of tho imputed 
offence according to Canadian law. — 
Wabrington State v. Fletcreb. 
[1926] 3 D. L. R. 426 ; [19261 2 

W. W. R. 508 ; 46 Can. Grim. Oas. 
220 ; 20 Softk. L. R. 575.— CAN. 

0 Whether admissible as proof 

of law of demanding State, ] iiJe Wagner, 
11928} 4 D. L. R. 615 ; 60 Can. Grim. 
Cas. 254.— CAN. 

f i. .]— Re Clark (P. E. I.), 

[19291 3 D. L. R. 737 ,‘ 51 Can. Crlm. 
Cas. 302.— CAN. 

fii. ' — .1 “ Where on an applic^i- 
tion before an extradition comr. for an 
onicr for the surrender of tho aeeused 
the evidence adduced shows a priind 
facie COSO of a crime known to tho 
romniftn law, tiie burden rests on the 
aceusod to show that the alleged fa<ds 
do not constltut^i a eriino under t he 
law' of tho demanding state . — lie 
ST7LLIVAN He STATE OF CAIAFORNIA, 

[1932] 3 W. W. R. 167. -CAN. 

■1. Foreign law — Mode of proof.] — • 



VoL XXrr . — ^Extradition and Fugitive Offenders. Oases 121a--160. 

121a. Necessity for signature by magistrate 127. Add. Annoiaiion: — Consd, B. v. Brixton 
hearing case-J—KossEKECHATKO v. A.-Q, for Prison, Ex p. Shore, [1926] 1 K. B. 127. 

Trinidad, No. 74a, ante. 

12%. Add. Anmtaiion :--A6 to (1) Refd. B. v. 136. AoW. Annot^ion Refd. Eshugbayi Eleko 
Brixton Prison, Ex p. Shore, [19261 1 K. B. (Officer Administer- 

127 mg), [1931] A. 0. 662. 


Part II. — Extradition from Foreign States. 

146a. Onus of proof of siurender under treaty.] — surrender was grounded, was not abrogated 

Applt. was brought before a tribunal in by the provisions of Art. IV. of a treaty of 

France on a claim for his extradition on a extradition made between this country & 

charge of fa&e pretences. Ho waived aU the Prance, applied to the Act of 1870 by & 

formalities of extradition & was handed over embodied in an Order in Council, which 

to the English police. He was convicted in prohibited the trial of such person for any 

England on a charge of fraudulent conversion offence other than that upon which be had 

based upon the facts contained in the in- been surrendered, &, consequently, tlui ct. 

formation upon which the claim for extra- bad jurisdiction to try applt. for fraudulent 

dition was made: — Held: (1) the onus of conversion. — B. v. Corrigan, [1931] 1 K. B. 

showing that he had been surrendered in 627 ; 100 L. J. K. B. 6.6 ; 144 1^. T. 187 ; 47 

accordance with the extradition treaty T. L. II. 27 ; 29 Cox, 0. 0. 198 ; 22 Cr. App. 

between this country & France lay on applt., Bep. 106, C. C. A. 

&, he had failed to discharge that onus ; 

(2) Extradition Act, 1870 (c. 62), s. 19, 146b. For what offences triable—Extradltion Act, 
which, in effect, enacts that a person extra- 1870 (c. 52), s. 19 — Effect of Treaty with 

dited may be tried for any offence which can France, 1878.] — B. v. Corrigan, No. 14Ga, 

be proved by the facts upon which the ante. 


Part III. — Surrender between British Dominions inter se 

and the United Kingdom. 

148. Add. Annotation : — As (1 ) Apprvd. Sobhuza Official Beceiver, [1927] 2 Ch. 85. Refd. 

II. V. Miller, [1926] A. C. 518. He Jawett, [1929] 1 Ch. 108. 

• 160. Add. Annotation : — Refd. Campbell v. Poliak, 

159. Add. Annotations Apld. Re Paget, Ex p. [1927] A. C. 732. 


Utah State t?. Jones (1925), 44 Cuii. 
Ciini. Oa8. 355 ; [19251 3 VV. W. IL 
750.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.-— 
C, (b) i. 

sm. Only evidence admisfnf)le under 
U\r fori — Not hearsay.] — Re Grabowsky 
( 14)30), 53 Can. C. C. 75.— CAN. 

PART I. SECT. 3. SUB-SECT. 3.— D. 

so. Power of judge or commissioner 
to grant.] — An extradition judge or 
coinr. has the power in his direction to 
grant ball, but before it will be granted 
especially strong grounds should bo 
HhouTi in support of the application 
therefor. — United States Govern- 
ment r. Gteford (Man.), [1929] 1 
V7. \Y. R. 879 ; [1930] 1 D. L. It. 800 ; 
rel Can. C. C. 355,— CAN. 

PART I. SECT. 8, SUB-SECT. 8.— E. 

b 1. .) — Re Martin (No. 2) 

(1897), 2 Terr. L. R. 304.— CAN. 

PART II. 

I i, .1 — Where a person' 

who has boon acensed of an extra- 
ditable offence & arrested in the 
United States under instructions from 
the Canadian authorities waives extra- 
dition proceedings, he may be tried 
liere for any other offence committed 
i>ofore ho was brought back, even 
t hough such other offence is not an 
extraditable one, & It was not until 
ho was taken before an extradition 
eoinr. & charged before him that he 
agreed to return without extradition. — 
li. V. Diedeiuoh & Liberty (Alta.), 
11929] 3 W. W. R. 748 ; [19301 1 

D. L. R. 892 ; 24 Alta. L. R. 325 ; 52 
Can. Cilm. Cas. 370. — CAN. 

PART III. SECT. 1, SUB-SECT. 8. 

■k. Not absconding from jail .] — 


Jaipal Bhagat V, R. (1921), I. L. K. 
1 Pat. 57.— IND. 

PART III. SECT. 2, SUB-SECT. 1. 

f (p. 891)1. .] — Objection was 

taken to the form of a wairant, as 
falling to show jurisdiction, since it did 
not show that M. was a fugitive 
offender & that he was charged with an 
offence to which the Act applied : — 
field : this objectiem was unsustain- 
able in view of the facts alleged in the 
warrant, & also because tbo Act did 
not loiiuiro the warrant to state that 
the offence charged was an offence 
within the Act ; moreover, tJie 
warrant was mei'cly one to apprehend, 
& had boon endorsed in the manner 
provided by tht; Act. — Tuk State 
(Kennedy) v. Little, [19311 I. R. 
39.— IR. 

st. Cancellation of warrant — Juris- 
diction of High Court.] — ^Although Ex- 
tradition Act, 1903, 8. 15, empowers 
the Govt, of India & the local Govt, to 
stay proceedings taken under chap. Ill 
of the Act & to diredt any warrant to be 
cancelled & accused rideased, this does 
not oust the jurisdiction of the High 
Ct. to interfere whore action has not 
been taken under a valid warrant. — 
Jaipal Bhagat v. R. (1921), 1. L. R, 
1 Pat. 67.— IND. 

sb, Auih( ntication of warrant <0 de- 
positions.] -In lu'oceediugs before a 
iiiagistralo under Fugitive Offenders’ 
Act, 1881, the endorsed warrant for 
(be apprcbensloTi of the fugitive bore 
the signature <»r a person wdio signed 
as a uiagisimU^ ; the signature w'as 
eortifled by the Act ing British Resident 
of the loeality. A wituoas bi'fore the 
uiagistrale gave cvidcuee identifying 
the signature of the magistrate & of the 
Rt^sident, & stated that the magistrate 
was dr facto exercising jmisdlctlon. 
Depositions put before the magistrate 
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beating the eTulorseiiieiit “ True ('opy ” 
wen* similarly signed, eertitied, & 
Identified : -iifief ; both the warrant 
& the ropy of the depositions were 
dnly authenticated as retiuircd i»y 
Fugitive. Offenders Act, 1881, ss. 5, 29. 
— Rr l‘oT’NT)ALL, /'> p. Williams 
(1031), 48 N. {8. W. W. N. 228.— AUS. 

sd. Applindion of Order in Council — 
How 7 ?mrfY/.]-- Promulgation of an 
()riJ<u* in (’onneil may bo proved by the 
prodneUon of a copy of the Govern- 
ment Gawite eontaining the nofiee of 
proclamation of the Order in (.!»)uneil. 
The appIi(;ation of Fugitive Offeiulers’ 
Acts. 1881 & 1915, to a JToRjcted St ate 
bv Ordtir in (Council, which is pro- 
clainnul in tlie London Gazette, may bo 
proved as an Act of State by ten deling 
a copv of Rucb Gazette. z\n Order in 
Comicil of the State of Perak made the 
penal code of the Straits Settlements 
applicable in l^erak upon the pnbli(;a- 
tion thereof in the Gazette.” A book 
containing such Order w'as in ovideneAi 
i)efore a magistrate & contained a note 
that tbo Order was published in the 
I’erak Government Gazette of a 
certain date : — Held : iiiis notification 
afforded priind facie evidence of the 
<iuo publication of the penal cod<‘ in 
the State of Perak since it fell vWthin 
the D^nna of N.B.W. Evidence Act, 
1898. No. 11. 8. 19 (1).— i»V Seeuy, 
P/x p. Williams (1931), 48 N. S. 
W. AV, N. 221.— AUS. 


PART III. SECT. 2, SUB-SECT. 2. 

i. .]~~neld : the Ih^si- 

lent of the High Ot. is ” a Judge of 
, Superior Ct.” within soot. 3 of 
<’ngiUvo Offenders Act, 1881, & a 
Jistrict Justice of Dublin Metropolis 
s ” a magistrate ” who may exercl^ 
he powers oontorred by sect, 6 of the 
lot.— The State (Kennedy) v. 
Little, [19311 1. R. 39. — IR. 



Cases 8— 72a. 


English aito Empiee Digest Supplement. 


FACTORIES AND SHOPS. 

Part I. — Classification and Definitions. 


8. Add. Annotation: — As to (1) Consd. Miunby 
V. Volp (1929), 141 L. T. 603. 

18. After cross-reference following this case 
add : — 

Factory & Workshops Acts, 1901>-1920, in 
relation to Hating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).] — See Kates &> 
Bating, post. 

17. Add. Annotation : — Consd. Stoke-on-Trent 

Bevenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Trac- 
tion Co., etc., etc. (19 ••), 143 L. T. 053. 

18. Add. Annotation : — Consd. Stoke-on-Trent 

Bevenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 653. 

22. Add. Annotation .•-—Consd. Stoke-on-Trent 

Bevenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

28. Ct/aitcn;— For “2 B. & S. 153 lead “ 3 B. & 

S. 153.” 

29. Add. Annotatio7i8 : — Consd. Stoke-on-Trent 

Bevenue Officer v. Stoke-on-Trent Assessment 


Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428. Held. 
Skinner v. Breach, [1927] 2 K. B. 220. 

36a. Need not be by owner of building.] — 

Mumby V. Volp, No. 98a, post. 

38. Add. Annotation : — Consd. Stoke-on-Trent 
Bevenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

39. Add. Annotation : — Consd. Stoke-on-Trent 
Bevenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 050. 

40. Add. Annotations : — Dbtd. Stoke-on-Trent 
Bevenue Officer v. Stoke-on-Trent Assessment 
Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428. Refd. 
Skinner v. Breach, [1927] 2 K. B. 220. 

41. After this case add : — 

Factory & Workshops Acts, 1901-1920, in 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).] — See Bates &, 
Bating, post. 


Part III. — Accidents. 


62. Add. Annotation: — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628, 

68. Add. Annotation : — Generally^ Refd. Atkinson 
V. L. & N. E, By. (1925), 42 T. L. B. 79. 

68a. .] — Besps., the occupiers of a 

factory, provided adequate guards for 
securely fencing the mill-gearing, & exhibited 
a notice prohibiting workmen from removing 
any guard without special instructions. The 
workmen removed nine guards for the pur- 
pose of setting the rollers, &, having replaced 
only eight of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped & fell, was di*agged into the coupling 
gear & was killed. An information against 
resps. under 1901 Act, s. 136, for neglecting 
to observe the provision of sect. 10 (1) (c) 
that the mill-gearing must be securely fenced, 
was dismissed, on the grounds that resps. 
had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault of the workmen that caused the 
accident : — Held : under sect. 10 it was 
the duty of resps. not merely to provide 
guards, but to fence the machinery securely, 
& as they had not performed this duty, the 


I 


71. 

2a. 


justices ought to have convicted them. — 
Thomas v. Bolton (Thomas) & Son. Ltd. 
(1028), 139 L. T. 397 ; 92 J. P. 1 17 ; 44 
T. L. 11. 640 ; 26 L. U. K. 459 ; 28 Cox, 
C. 0. 529, D. C. 

A dd. Annotations : — Consd. Higgins v. Harrison 
(1932), 25 B. W. C. C. 133. Refd. Atkinson v. 
L. & N. E. By. (1925), 42 T. L. B. 79. 

.] — An infant workgirl lost tlie 

ring linger of her right liand by accident 
arising out of & in the course of her employ- 
ment. She received compensation under the 
Workmen's Compensation Act for a time, 
& then accepted £20 in purported settlement 
on the promise by the employer to re-employ 
her. No memorandum of this agreement was 
recorded. She worked at this employment 
for five years, when, by reason of trade con- 
ditions, she was discharged. She then com- 
menced an action against the employer for 
damages for personal injuries resultant from 
the employer’s alleged breach of statutory 
duty to fence the machine. The action was 
tried by a judge alone, who found that the 
injury had been caused by the employer’s 
breach of statutory duty to fence, that there 


PART I. SECT. 1, SUB-SECT. 1. 

sa. Floor mill.] — Held : a“ factory ’* 
within Factories Aiit, 1894 . — Selijy r. 
Bannioan (1901), 3 S. A. L. 11. 21.— 

AUS. 

k i. .] — 1». r , Wong Sam 

(B. C.), (1929) ii2 Can. Grim. Cas. 357. 


m i. —^.y- Held : a drying yard 
situate ahout five or six yards from 
a factory, was part of the factory, — 
Ramanatham V . R. (1926), I. L. R. 
60 Mad. 834.— IND, 


PART III. SECT. 1. SUB-SECT. 1.— A. 

70 iii. .1 — A CO. was 

charged under 1901 Act, b. 10 (1) (c), 
with failing to keep its factory in con- 
formity with that Act, in respect that 
a dangerous part of the machinery, the 
cutter of a hoeixontaJ milling machine, 
was not cither securely fenced, or In 
such a position or of Buoh construction 
as to bo equally safe to every person 
employed or working in the factory 
as it would have neon if it had 
iKjen securely fenced: — Held: (l)tho 
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question whether a part of the 
machinery was “ dangerous ** within 
the Act was one of degree, & the 
risk Involved In the use of the cutter 
did not reach a degree suflicicnt to 
justify that part being classilled as 
‘‘ dangerous ** : (2) In any event, to 
secure a conviction, foots must be 
established to support the socoud 
branch of the complaint, &, on the 
facts, the charge was not proven. — 
Lauubr V . Babk & Steoud, [1927] 
S. O. (J.) 21.— SOOT. 



VoL 

was no contributory negligence on the part 
of pltf. He, however, also found, having 
regard to the fact that the infant had received 
employment for five years after her accident 
under the agreement, that the agreement to 
accept compensation, though not registered, 
was for her benefit & therefore binding, with 
the result that the action was barred by 
Workmen’s Compensation Act, 1925 (c. 84), 

B. 29, of the Act. The infant appealed : — 
Held: (1) without deciding whether the 
agreement was for the infant’s benefit or 
whether further proceedings might be taken 
under the Workmen’s Compensation Act, 
the action for breach of statutory duty 
failed because, on the evidence, the machine 
was not a dangerous machine within Factory 
& Workshop Act, 1901 (c. 22), s. 10, & there- 
fore there was no duty on the employer to 
fence it ; (2) on the evidence, the accident 
was caused by the negligence of pltf., which 
was a complete defence to the action even if 
such negligence had only been of a con- 
tributory character. — ^Higgins v. Habrison 
(1932), 25 B. W. C. 0, 113, C. A. 

76a. Machinery equally safe fenced or un- 

fenced — Overhead shaft.] — Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 
driving belt slipped off the pulley & an 
employee of resps. attempted to put it back 
while the shaft was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, & was acting 
contrary to resps.’ instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case : — Held : the finding of 
the justices was not equivalent to a finding 
that the shaft was “ in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced," which was the requirement of 1901 
Act, 6. 10 (1) (c), & there would have been no 
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evidence to support the latter finding. — 
Atkinson v. London & North Eastern Ry. 
Co., [1920] 1 K. B. 313; 95 L. J. K. B. 266; 
134 L. T. 217 ; 90 J. P. 17 ; 42 T. L. R. 79 ; 
23 L. G. R. 702 ; 28 Cox, C. C. 112, D. C. 

80. Add, Annotations: — As to (1) Consd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 628. 
Apld. Higgins v, Harrison (1932), 25 B. W. 
O. C. 113. 

81a. ,] — ^Higgins v, Harrison, 

No. 72a, ante. 

01. Add, Annotation : — As to (2) Consd. Sc Expld« 
Mumby v, Volp (1929), 141 L. T. 663. 

92. For “ 09 L. T. 622 ’’ read “ 79 L. T. 622." 
98a. Duty to keep In repair Sc free from obstruction 
— Part of factory in occupation of lessee.] — The 
supply of mechanical power referred to in 
Factory & Workshop Act, 1901 (c. 22), 
s. 149 (1), is not limited to the case of supply 
by the owner of the building, & there is no 
reason to read into the sub-sect, after the 
word " supplied ’’ the words " by the owner." 

X. owned a building which was a factory 
where more than forty persons were employed, 
& carried on business as a shirt manufacturer 
in tlie basement Sc on the ground Sc first 
floors. The second floor was unoccupied. 
The third Sc fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 
persons. The factory of X. Sc that of Y. 
were respectively worked by separate Sc 
distinct electric motors, driven by electricity 
generated Sc supplied by the electricity 
undertaking of a municipal corpn. Sc each 
factory had a separate meter. Without this 
supply of electricity the electric motors could 
not be driven : — Held : mechanical power, 
namely, electrical current, was supplied to 
different parts of the same building within 
sect. 149 (1). Accordingly, as the building 
was a tenement factory, etc., the owner, 
was responsible under sect. 14 (6), (7) of the 
Act that the means of escape in case of fire 
provided throughout the factory, including 
the two floors occupied by Y., should be 
maintained in good condition & free from 
obstruction. — Mumby v. Volp, [1930] 1 K, B. 
460 ; 99 L. J. K. B. 213 ; 141 L. T. 663 ; 93 
J. P. 197 ; 27 L. G. R. 694, D. 0. 


76a .. Defts. were 

the occupiers of a factory. A workman 
in their employment, followim? hia 
daily duties, climbed up a ladder to the 
Bhaitlng in the dye-house to fix a bolt 
on a pulley, & was caught in the 
shafting, whirled round & killed. No 
one actually saw* the occurrence, but, 
as portions of deceased’s clothing wore 
on the shaft, they probably irot caugbt 
in it. An information against defts. 
charged that, contrary to Factory 
& Workshop Act, 1901, s. 10 (1) (c), 
a part of the mill gearing, namely, 
a line of shafting, was neither securely 
fenced nor in such a position nor of 
such construction as to be equally as 
safe to every person employed or work- 
ing in the factory as if it had been 


securely fenced. The justices dismissed 
the information, but stated a case for 
the opinion of the K. B. D . : — Held * 
defts., in falling to fence the line of 
shafting, had contravened Factory & 
Workshop Act, 1901, s. 10 (1) (c), & 
should be oonvioted. — Ministry op 
Labour for Northmrn Ireland r. 
CowDY & Sons, [1929] N. I. 110.— IR. 

81 iii. .] — In an 

action by the widow of a dcceasod 
employee against his employer pltf. 
aUeged that deft, in contravention of 
Factories & Shops Act. 1912 (N.S.W.), 
neglecttid & omitted soouroly or at all 
to fence the dangerous parts of a 
machine whereby deceased was injured 
& died. The jury returned a general 


verdict for deft . : — Held : in the par- 
ticular circumstances there should be 
a new trial, there having been a mls- 
diiectlon on the question of contribu- 
tory negligence upon which the jury 
might have acted. — Ooftkld v. Water- 
loo Case Co., Ltd. (1924), 34 O. L. R. 
363.— AUS. 

81 iv. -.] — Con- 

tributory negligence is not a defence to 
an action to recover damages for 
personal injury, caused by a breach 
of an absolute statutory duty imposed 
for the benefit of a class of persons, of 
which pltf. is a member. — Bourke v. 
Butterfield & Lewis, Ltd. (1927J, 
38 O. L. R, 354 : 27 S. R. N. S. W. 
339 ; [19271 Argus L. R. 3.— AUS. 
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Cases 118 -180b. English and Empire Digest Supplement. 

Part IV. — Dangerous and Unhealthy Industries 


118. Add. Annotations: — Folld. Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 547. Reid. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 90 L. J. K. B. 
295 ; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (102^7), 96 L. J. K. B. 664; Bevan 
V. Nixon’s Navigation Co,, [1929] A. C. 44. 

187. Add, Annotation : — Folld. Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 547. 

138. Add, Annotation : — Refd. Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 

♦ [1930] 1 K. B. 547. 

138a. Docks Regulations, 1925, reg. 34.] — j 

Keg. 34, provided : ** {a) Where there is | 

more than one hatchway, if any hatch of a 
hold exceeding live feet in depth measured 
from the level of the d()ck in which the hatch 
is situated to the bottom of the hold, is not 
in use for the passage of goods, coal, or other 
material, or for trimming, & the coamings 
ai*e less than two feet six inches in height, 
such hatch shall either be fenced to a heights 
of three feet or be securely covered . . .” : — 
Held : (1) the duty of fencing or covering a 
hatch, in compliance with reg. 34, which 
was not in use but which had been used 
during the process of unloading a ship lay 
upon the person who by himself, his agents, or 
workmen carried on the process of unloading, 
& not upon the owner, master, or officer in 
charge of the ship ; (2) for the purposes of 
the 1901 Act, the covering of a hatch which 
had been used for the purpose of unloading 
the ship was ancillary to the main work of 
unloading, & the work of unloading was not 
completed till the hatch was covered. — 
Manchester Ship Canal Co. v. Director 
OP PuBiJc Prosecutions, [1930J 1 K. B. 
547 ; 99 L. J. K. B. 230 ; 143 L. T. 113 ; 46 
T. L. R. 163 ; 18 Asp. M. L. O. 140, D. 0. 

153. Add, Annotation : — Reid, Stroud v, Bath Gas 
Light & Coke Co. (1927), 137 L. T. 623. 

153a. “ Temporarily used ” — Machinery not 

in actual use.] — By Factory & Workshop 
Act, 1901 (c. 22), s. 79, the Secretary of State 
may make regulations in respect of dangerous 
machinery. By sect, 105 the provisions of 
the Acts with respect {inter alia) to lines in 
respect of death or injury are applicable as if 
any premises on which machinery worked by 
steam, water, or other mechanical power is 
temporarily used for the purpose of the con- 
struction of a building or any structural work 
in connection witli a building were included 
in the word “ factory,” 4fc as if the person 
who by himself, his agents or workmen, 
temporarily uses any such machinery for the 
before-mentioned purpose were the occupier 
of a factory. The Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the duty 
of fencing floor-openings with a suitable guard 
rail ifc toe boai'd or otlier efficient means : — 
Held : (1 ) the words “ temporarily used ” are 
not confined to the actual moment when the 
machinery is in use, but extend to the whole ' 


period during which the machinery is available 
for use in the constructional work, & there- 
fore that persons who had brought such 
machinery upon the premises were liable to 
conviction as the occupiers of a factory in 
respect of the death of a workman who fell 
through an unfenced sliaft at a time when 
the mechanical hoist for which the shaft was 
made was not in use ; (2) the words 

“ employers of workmen ” imposed upon 
sub-contractors, engaged in laying floors in 
a building in course of erection, liability in 
respect of the death of one of their workmen 
who fell through an imguarded well hole which 
the sub-contractors had left for a staircase in 
the construction of which the sub-contractors 
were not concerned. — Barnett v, Caxton 
Floors, Ltd., Butler v, Kleins Patent 
Fire Resisting Flooring Syndicate, Ltd. 
(1928), 140 L. T. 138 ; 93 J. P. 59 ; 45 T. L. R. 
141 ; 27 L. G. R. 27 ; 28 Cox, C. 0. 558, D. C. 

180a. Regulations binding on “ employer of 

workman ” — Liability ol sub-contractor.] — 
Barnett v, Caxton Floors, Ltd., Butler 
V, Kleine Patent Fire Resisting Flooring 
Syndicate, Ltd., No. 153a, ante, 

180b. Extensive building site — House on site 

completed,] -Injuries were* sustained by two 
workmen in the employ of rosps., who \vere 
contractors engaged in the erection of a 
number of liouses on a large area of unen- 
closed laud. At one point on the building 
site was a mortar mill driven by a petrol 
engine. 6c there was also on the site a concretes 
itibcer on wheels, which was inovtd about 
the site as occasion requhed. In the first 
case the w'orkman injured Inmself while 
working on the roof of a house which had 
almost been (H>mplet»ed. The mortar mill 
w^as 100 yds. distant from the house, <fc was 
not wdthin its curtilage or precincts. In the 
second case the a(‘.cident occurred in a com- 
pleted house from which the mortar mill was 
25 yds. & the concrete mixer about 400 yds. 
distant ; neither of these machines had any 
connection with the accident. In both cases 
the workmen wore disabled for more than 
three days, but res]>8. did not send written 
notice to the inspector of the district. In- 
formations for failing to give notices were 
preferred against resps. under the Notice of 
Accidents Act, 1906 (c. 53), as amended by 
Workmen’s Compensation Act, 1923 (c. 42). 
The justices dismissed both informations ; — 
Held : (without deciding whether an ex- 
tensive building site may bo a “ factory ” 
within Factory & Workshop Act, 1901 
(c. 22), s. 105 (1)), the question of the extent 
of ‘‘ premises on which machinery ... is 
temporarily used for the purpose of the con- 
struction of a building ” was one of degree 
& therefore of fact ; & the justices had not 
misdirected themselves in holding that a 
house on such a site, when comi)leted, or 
nearly completed, became a separate set of 
premises, which could not be deemed to be a 
“ factory ” within the Act. — P ease v, Wimms 
(W. J.), Sons 6c Cooke, Ltd., [1932] 1 K. B. 
723 ; 101 L. J. K. B. 805 ; 140 L. T. 300 ; 90 
J. P. 66; 48T.L.R.176; 30 L. G. K. 87, D. C. 


PART IV. SECT. 2, SUB-SECT. 1.— D. 

1.36 ii. InterprcUUum of regulations — Qiiestion f err court.]— BiQQKTr t\ Heiton & Co., Ltd., L It. 17. — IR, 
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VoL XXiv.— Factories and Shops. Cases 186— 864a. 


Part V. — Conditions as to 

186. Add. Annotation : — Pefd. Stoke-on-Trent 
Bevenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 99 L. J. K. B. 428. 

190. After this case add : — 

.] — See Hairdressers’ Sc Barbei‘8’ Shops 

(Sunday Closing) Act, 19,S0 (c. 35), s. 3. 

192. Add. Annotation: — As fo (1) Consd. Buther- 
ford V. Trust Houses, [1926] 1 K. B. 321. 

193. Add, Annotation : — As to (2) Dlstd. Buther- 
ford V. Trust Houses (1926), 89 J. P. Jo. 682, 

206a. Shops Act, 1913 (c. 24), s. 1.- 

Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (l).of the above Act that instead of 
the provisions of Shops Act, 1912 (c. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (c) & (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or mainly in connection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (5) of the above Act, namely, that 
“ shop assistant ” includes “ all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,” Sc> he cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant. — 
Btttherford V. Trust Houses, I/td., [1926] 

1 K. B. 321 ; 95 L. J. K. B. 371 ; 134 L. T. 
630 ; 90 J. P. 62 ; 42 T. L. 11. 148 ; 24 
L. Ct. B. 245 ; 28 Cox, 0. 0. 161, D. C. 

208. Before this case add ” See, now. Shops (Hours 
of (Hosing) Act, 1928 (c. 33).” 

211a. Right of local authority to make closing 
order ** not being earlier than 8 o^clock ** — 
Order requiring closing at 7 o’clock — Effect 
of Shop (Hours of Closing) Act,. 1928 (c. 33), 

s. 4.] — Held : a closing order imder Shops 
Act, 1912 (c. 3), requiring sweet shops to 
close at 7 p.m. was not saved by Shops 
(Hours of Closing) Act, 1928 (c. 33), s. 4, 


Employment and Wages. 

since the provision fixing the closing hour 
at 7 p.m. was inconsistent with the special 
provision of the 1928 Act that a closing order 
in respect of such shops might fix an hour 
“not being earlier than 8 o’clock in the 
evening.” — Kenyon v. Street, [1931] 1 

K. B. 306 ; 100 L. J. K. B. 214 ; 144 L. T. 
403 ; 96 J. P. 36 ; 47 T. L. K. 107 ; 29 

L. G. B. 100 ; 29 Cox, 0. C. 227, D. C. 

233. Add. Ciiation : — 'previous proceedings, svb 
nom. Sharman v. Union Iron Works Co. 
(1862), 3 Car. & Kir. 298, N. P. 

236. Add. Annotation : — Refd. Pritchard v. James 
Clay (Wellington) (1925), 42 T. L. B. 139. 

261. Add. Annotation : — Refd. Biversdale Mill Co. 
V. Hart (1926), 43 T. L. B. 73. 

263. Add. Annotations Apld. J ones V. Harris 
(1926), 43 T. L. B. 1. Consd. Hart v. Bivers- 
dale Mill Co., [1928] 1 K. B. 176. Expld. & 
Distd. Sagar v. Bidehalgh Sc Son, Ltd., [1931 ] 
1 (^h. 310. 

264a. .] — Applt. was employed by resps. as a 

moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
6id. for a complete pipe free from defects, Sc 
other & smaller agreed prices for pipes de- 
fective in specified ways, e.g., 51d. for a x>ipe 
that was bent. These agreed prices were 
fixed at the time of applt. ’s employment. 
No notices containing the terms of the agree- 
ment were kept by resps. as required by 
Truck Act, 1896 (c. 44), Sc no particulars in 
writing were supplied to api)lt. as required 
by that Act : — Held : the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 
length & free from defects, Sc in paying the 
smaller prices for defective pipes resps. were 
making deductions “ for or in respect of bad 
or negligent work or injury to the materials 
or other property of the employer.” — 
Pritchard v. James Clay (Wellington), 
Ltd., [1926] 1 K. B. 238 ; 95 L. J. K. B. 107 ; 
134 L. T. 244 ; 90 J. P. 15 ; 42 T. L. B. 139 ; 
70 Sol. Jo. 266 ; 28 Cox, C. C. 122, D. C. 

Annotation: — Distd. lUvorsdale Mill Co. v> Hart, [1927] 
1 K. B. 624. 


PART V. SECT. 3, SUB-SECT. 1. 

i. A lUomaiic vending machine. ] 

n automatic vondingr machine 
attached to a tele 4 fraph polo in a public 
street is not a ** shop ** within Shops & 
Otilces Act, 3921-22. Qu. : the case 
of an automatic machine which is part 
of a shop but which can be operated 
from outside the shop. — Liqhtfoot r. 
Hugh & G. K. Neill, Ltd., [1929] 
N. Z. L. B. 848.— N.Z. 

sk. MeahtimcB — Ini-erval for meals — 
Wheiher part of hmirs of employment — 
Shops Act, 1^12 (c. 3), 8 . 1 (3)dt Sched.I.] 
~~Txvo employees in a shop begran 
work at 7 a.m. Be stopped work at 
G.45 p.m. One of them was allowed 
away for dinner from 10.46 a.m. 
until 1 1 .45 a.m., the other from 
2 p.m. 3 p.m., approximately; — 
JfeM : altbougn each of the employees 
was away during part of the period 
11.30 to 2.30, their hours of employ- 
ment included those hours. Sc their 
employer hod contravened the above 
Act by not allowing them an interval 
of three-quarters of on hour between 
those hours. — Hutchison v. CuiktMiNo, 
[1926J S. 0. (J.) 110.— SOOT. 


PART V. SECT. 3, SUB-SECT. 2.— A. 

Q .] — It jfj unlawful for 

the keeper of a shop in which goods of 
different classes, including fruit & 
vegetal)l 08 , are kept for sale, to keep 
his shop open for the puri »080 of selling 
groceries during hours in which the 
sale of groceries Is prohibited, although 
the same shop Is used for the conduct 
of a furtive tea-room,*^ & for the sale 
of fruit & vegetAhles. — Hunn v. 
Reynolds, 22 Tos. L. R. 64. — AUS. 

e li. .] — It is lawful for the 

keeper of a shop, in which goods of 
lilflerent classes ore kept for sale, to 
keep such shop open for the bond fide 
conduct of a tea room dnring hours in 
which the sale of go(»da whloli are not 
exempted by Shops Act, 1925. is pro- 
hibited. —Weymouth V. Shackcloth, 
22 Tas. L. R. 7.— AUS. 

f i. Meaning of “ open.”] — A 

shop is open for trading when it is 
made accessible to customers for that 
purpose. — Devonishil Pouter, [1928 
S. A. S. R. 296.— AUS. 

211 I. Customer in shop before closing 
hour — Failure to compute purchase in 
time — Shops (Early Closing) Act, 1920 
(c. 58). Sched. J, Art. 2 (1).]— An 
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auctioneer, who had closed his premises 
to the public at the appointed hour, 
but continued after that hour to con- 
duct retail sales by auction to persona 
who were already collected within the 
promises, was hold rightly convicted, 
in respect that, while an auctioneer 
might complete any transaction which 
wflus in progress at the time of closing 
for the benefit of those then present, 
he was not entitled thereafter to put 
up further articles to auction. — 
Gordon v. Somerville, [1928] S, C. (J.) 
45.— SCOT 

PART V. SECT. 6. SUB-SECT. 2.— 
B. (b). 

n i. Debt owcA to third party .] — 

Pltf., who was emidoyed by deft., was 
indebted to the W. co. Deft., with the 
consent of pltf., paid the amount 
owing to the W. co. out of pltf.’s wagon. 
Pltf. subsequently sued to recover this 
amount on the ground that the pay- 
ment to the W. 00 , was a contra- 
vention of the Truck Act ; - -J-leld : 
liayment in such circumstances was 
not a contravention of Truck Act.- - 
PiLBARRA Copper Fields, Ltd. v. 
Neii^kn (1930). W. A. L. R. 34. 
AUS. 



Cases 264b— 299. Ekqlish astd Empirb Digest Supplement. 


264b. -.] — ^By order dated Mar. 3, 1897, the 

Secretary of State exempted from the pro 
visions of Truck Act, 1890 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Besp., a weaver of 
cotton in Lancashire employed byj applts., 
was negligent in performing certain work 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
“ standard list ** rates of wages which had 
been agreed between the employers* &> 
workers* organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages : — Held : this deduction 
was not illegal as being in contravention of 
the Truck Acts. — Habt v. Biversdale Miix 
Co., [1928] 1 K, B. 170; 90 L. J. K.B. 691; 
137 L. T.364 ; 91 J. P. 135 ; 43 T. L. B. 390; 
71 Sol. Jo. 407, C. A.; affg. S. C. mh nom. 
Biversdale Mill Co. v. Hart, [1927] 1 K. B. 
624, D. C. 

Annotation : — Apld. Sagar v. llidehalgh, H. & Son, Ltd., 
[lOSU 1 Ch. 310. 

264c. .] — ^Pltf. was a weaver in defts.’ employ- 

ment & his wages were calculated on the 
amount & kind of cloth woven in each week 
in accordance with a uniform list of prices 
agreed between the employer’s & workmen’s 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 


1928, after agreed deduction to a sum of 
£2 6s. Oid., but defts. only paid him 
£2 4s. O^d., daiming the right to deduct Is. in 
respect of three yards of cloth woven with a 
fault rendering them unmerchantable. The 
evidence showed that it had been the practice 
of the mill for many years to make deductions 
for work not done with reasonable care & 
skill, the deductions not exceeding in amount 
the loss sustained by the employers & often 
not being exacted. A similar usage existed 
in the bulk of the mills carrying on the 
Lancashire weaving trade, though some of the 
mill owners were trying to do without deduc- 
tions : — Held : this practice was not rendered 
illegal by the Truck Act, 1831 (c. 37), s. 3, 
as it did not involve a deduction for bad 
work from ascertained wages, but a deduction 
for bad work made in calculating the wages. — 
Sagar v» Bidehalgh (H.) & Son, Ltd., 
[1931] 1 Ch. 310 ; 100 L. J. Ch. 220 ; 144 
L. T. 480 ; 95 J. P. 42 ; 47 T. L. B. 189 ; 29 
L. G. B. 421, C. A. 

276, Add. Annotations : — Apld. Hart v. Biversdale 
Mill Co., [1928], 1 K. B. 176 ; Sagar v. Bide- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 

277, Add. Annotations : — Consd. Hart v. Biversdale 
Mill Co., [1928] 1 K. B. 176. Refd. Sagar v. 
Bidehalgh & Son, Ltd., [1931] 1 Ch. 310. 

279. Add. Annotation : — Refd. Sagar v. Bidehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


Part VI. — Administration and Penalties. 

299. Add. Annotation : — Refd. Atkinson v. L. & N. B. By. (1926), 42 T. L. B. 79. 


PART VI. SECT. 3. 

296 il. .] — Resp. was charped 

with selling certain non-exempted 
poods after prohibited hours. A com- 
plaint purporting* to be for a similar 
offence was laid against an employee ; 
this complaint was bad in law ; both 
complaints InferentlaJly referred to 
the same transaction. The employee 
pleaded guilty ; & thereupon the 

special magistrate dismissed the com- 
plaint against the employer, the two 
complaints, by conseut, being heard 


together. There was no evidence of a 
statutory defence provided by sect. 83 
of Early Closing Act that the employer 
had used due diligence to enforce the 
provisions of the Act or that the 
offence had been committed without 
the employer’s knowledge, consent or 
connivance. There was, however, in 
the complaint against the employee an 
allegation that he had committed the 
act charged without the employer’s 
knowledge, consent or connivance : — 
Held: the dismissal of the complcdnt 
against the employer was wrong. — 


Ellis v. NoitTucons, Ltd., [ 1923 ] 
S. A. S. IX, 40.— AUS. 

si. Prosecution by Chief Inspector of 
Factories — Liability as to coats .] — The 
Chief Inspector of Factories for 
Tasmania may quite properly prose- 
cute offences under Shops Act. 192.'5, in 
his official capacity, & so long as ho 
acts bond fide, he will not bo ordered 
to pay deft.’s costs of an unsuccessful 
prosecution. — Reynolds v. Gemmell, 
22 Tas. L. R. 57.— AUS. 
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VoL XXIV. Oasa 88—165. 


FAMILY ARRANGEMENTS. 


Part I. — Meaning 

38« Add. Annotation : — ^Folld. Ee Morton, Morion 
V. Morton, [1932] 1 Ch. 606. 

39. Add. Annotation : — ^FoUd. Be Morton, Morton 
V. Morton, [1932] 1 Ch. 606. 

39a. .] — A family axi*angement for the division 

of an estate entered into in the absence or 
without the knowledge of one of the parties 
or persons interested in & affected thereby is 
not binding on any of the parties unless his 
concurrence is subsequently obtained. 

On the death of W. witliout having made 
an effective will, & leaving his five brothers 
his next of kin, four of them joined with 
a niece in executing a deed of family arrange- 


and Formation. 

ment, whereby the niece, who had been 
living with W. & his wife, who predeceased 
him, & for whom W. desired to make pro- 
vision, was to be given an equal one-fifth 
share with the four brothers. The fifth 
brother T. was not a party to the deed, as at 
the date thereof he had not been heard of for 
over twelve years, & it was uncertain whether 
he was living or dead. Since the date of the 
deed the whereabouts of T. had been dis- 
covered , & he refused to concur in it : — Held : 
the arrangement was not binding on any of 
the parties thereto. — Re Morton, Morton v. 
Morton, [1932] 1 Ch. 605 ; 101 L. J. Ch. 209 ; 
140 L. T. 527. 


Part II. — Validity and Effect. 


164. Add. Annotation . -Refd. Parr 
[1920] A. 0. 239. 


Add, Annotation : — Consd. Re Carnarvon’s 
Chesterfield 8. E., Re Carnarvon’s Highclere 
8. E., [1927] 1 Ch. 138. 


PART I. SECT. 3. 


I. L. R. 51 All. 79.— IND. 


PART n. SECT. 7. 


32 U. -.1 — In the usual typo of 

family arrangement, unless any item 
of property which is admitted by all 
the parties to belong to one of thorn 
i.s allotted to another there i.s no 
“ exchange ** or other transfer of o^mor- 
ship. 

A binding family arrangement of 
this type can be made orally, & If 
made orally, no question of registration 
arises. If such arrangement Is fol- 
lowed by a writing contaiiibig reference 
to it, then the question is whether 
thereby the terms of the arrfingomeut 
have been ** reduced to the form of a 
(iocumont,” i.e. formally recorded in 
a document with the purpose that they 
should be evidenced by that document, 
.sj. that is a question of fact in each 
case to be determined upon a considera- 
tion of the nature & plirosoology of the 
writing & the circumstances in which 
& the purpose with which it is written. 
—ItAM Gopal V. Tulshi Kam (1928), 


PART II. SECT. 1. 


n i. .. -SiUH Gopal v. Bihabt 
Lal (1927), I. L. R. 50 All. 284.— IND. 


t i. .] — ^Whero it is proposed to 

substitute the truste of a deed of 
family m rangemeiit for those contained 
in a will of which probate has been 
granted to certain named exors. it is 
proper to provide in such deed for the 
release of tho said exors. from their 
obligations under the will & for tho 
vesting of the property in the exors., 
or in Ktich person or persons as are to 
hold it, upon the trusts comprised in 
tfio deed ; & wdicn the approval of tho 
rt. is sought for such a deed, & when 
there are infant beneficiaries, th(?re 
should be evide.nco before the et. from 
which it could properly bo inferred 
that the deed is beneficial to such 
infanta . — Re St^klunq, Snfj.ijno v. 
Ranna, [1930J N. Z. L. R. 426.— N.Z. 


136 ii. .] — Hawkins 

Aglassinqeb, [1928] 4 D. L. R. 188. — 

CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

sa. Compromise between husband <£• 
iMfe — Respecting ioife*s property — Con- 
v.ccUmeni of fact by husband A — Specific 
I>ei'formance decreed of an ogreomont 
in the English form made between 
husband & wife, Armenian Christians, 
in the nature of a family cjorapromisa 
respecting tho wife *8 separate property 
In the answer of tho wife it was 
alleged that property purchased by 
the husband nad been concealed by 
him from her when she executed tho 
agreement : — Held : under the cir- 
cumstfinc-es, that fact oven if proved, 
was not sufficient to entitle the wife 
to treat the agreement as a nullity. — 
Gbkgouy V. (X)ohbane (1800), 8 Moo. 
lud. App. 275.— IND. 
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Cases 6— 66a. 


English and Empire Digest Supplement. 


FERRIES. 

Part I. — Definition and Nature of Ferries. 


6. Add. Avnotaiion : — Oenerallyt Consd. Boume- 

moutli-Swanage Motor Boad & Ferry Co. v. 
Harvey <fc Sons, [1930] A. C. 549. 

8. For the pai*agraph in the original volume sub- 
stitute the following paragraph : — 

-*.] — Belts., under a statute of 1791, built 
a toll- bridge in place of an ancient ferry on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
& built a school on it. Befts. denied pltfs.* 
right to free access to the school over the ap- 
proach ; — IIM : as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, &: the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by which adjoining owners had 
similar rights of access, & defts.’ claim was 
ill founded. — ^YoRKSHuaE, East Riding, 
C-ouNTY Council v. Selby Bridge Co. op 


Part II. — Creation and 

34. Add. A 717} of aiions : — As io (3) Refd. Layzell v. 

Thompson (1920), 43 T. L, R. 58. As to (5) 
Consd. Bournemouth-Swanage Motor Road & 
Ferry Co. v. Harvey & Sons, [1930] A. C. 
549. 

35. Add, Annotations : — Consd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 549. Refd. Layzell v. 
Thompson (1920), 43 T. L. R. 68. 

35a, .] — Layzell v. Thompson, No. 13a, 

arite. 

51, Add. Annotation : — As to (2) Refd. Layzell v, 
Thompson (1920), 43 T. L. R. 58. 

56a. Extent of right — Whether exclusive right of 
ferry — Construction of Act.] — ^By a private 
Act pltfs. were empowered t<i make & main- 
tain a motor road from South Haven Point 
in the parish of Studland in the county of 
Dorset to a public road leading from Studland 
to Swanage. By sect. 56 of the Act they 
were empowered to establish, maintain, work 
use a ferry service for passengers, animals 
vehicles & goods between the Sandbanks & 
South Haven Point within Poole Harbour. By 
sect. 02, passed for the protection of the Poole 
Harbour Comrs., pltfs. were required to 
t sta blisb or acquire Sc thereafter continuously 
work the ferry by means of a vessel propelled 


Proprietors, [1925] Ch. 841 ; 96 L J. Oh. 
86; 133 L. T. 628; 41 T. L. R. 602; 69 
Sol. Jo. 775 ; 23 L. G. R. 547. 

13a. Persons able to cross on foot 

at low water.] — (1) Held: a franchise ferry 
between South Benfleet Sc Canvey Island had 
been granted to pltfs.’ predecessors in title. 

(2) The case is unique in one respect 
because at low water the tidal creek can be 
traversed on foot (Romer, J.). — Layzell v. 
Thompson (1926), 91 J. P. 89 ; 43 T. L. R. 58 ; 
affd. (1927), 96 L. J. Ch. 332, C. A. 

31a. .] — The landing stage constructed 

in Poole Harbour at South Haven Point by 
the Bournemouth-Swanage Motor Road & 
Ferry Co. under their private Act of 1923 
is the private property of the co., & they are 
entitled to prevent any one from using it 
except in connection with their ferry Sc on 
payment of the appropriate tolls. — ^Bourne- 
MOUTH-SWANAGE MOTOR RoAD & FeRRY Co. 

Harvey Sc Sons (19.30), 144 L. T. 132 ; 95 
.T. P. 9 ; 47 T. L. R. 10 ; 29 L. G. R. 22, C. A. 


Transfer of Ferries. 

by steam on a chain cable system, & iiy sects. 
62, 97, passed for the benefit of certain land- 
owmers, they were required to provide from 
seven o’clock in the forenoon when summer 
time should be in force & from eight o’clock 
in the forenoon at all other times of the year 
until one liour after sunset on every day a 
minimum hourly service of vessels from each 
shore. The two sects, contained provisions 
enabling Poole Harbour Comrs. Sc the land- 
owners respectively to exercise certain powers 
Sc rights in case pltfs. should cease working 
the ferry, or fail to work it continuously Sc 
efTiciently. They established a ferry service 
in accordance witli these provisions : — Held : 
the Act did not confer on pltfs. an exclusive 
right of feri'y, Sc that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act bad in fact carried 
passengers between the Sandbanks Sc South 
Haven Point without claiming any franchise 
entitling them to do so, from carrying 
passengers bicycles Sc goods across the mouth 
of Poole Harbour within or near the limits 
of pltfs.’ said ferry. — Bournemouth-Swan- 
age Motor Road & Ferry Co. v. Harvey 
Sc Sons, [1930] A. C. 649 ; 99 L. J. Ch. 337 ; 
143 L. T. 313 ; 46 T. L. R. 439 ; 28 L. G. R. 
361, H. L. 

owner of land on either i>ank of a river 
to eHtabiisli a ferry for inuwt glvt^ 

way if it comes in coinpetition with the 
nrrariU'c of the Government w'lio has 
nreviouHly enjoyed a monopoly under 
IUh grant. — JinANpAT Pandky v. Pak* 
pttt Pkatap SrNoii (19:U), l. L. H. 53 
All. 704.- IND. 


PART I. SECT. 1. 

9 i. -d franjihijic — Viidtr licence from 
Crown .] — A ferry iiij a franehlso, that 
no one can erect without a licence 
frc»m the Crown. It Is iruhlici jvris, & 
when H. ferry is erecUid, another eannoi 
bo erected without a lieetice ; the 
Crown has a remedy a quo varranto^ 


& the former grantee has a remedy by 
action. — SiBAJOANJ Local Hoard 
(Chairman) v. Budhiswar Patni 
(1030), I. L. 11. 57 Calc. 12UJ.— IND, 

PART II. SECT. 1, SUB-SECT. 1.— A. 

! sc. KxtrnyHiahwent of right of mrner 
I lerryo'a/.l -The gt neral right, of the 
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VoL XXIV.— Fsrries. Cases 65— 151a. 


Part III. — Rights, Duties and 

65. Add. Annotatiom : — Refd. Layzell v. Thomp- 
son (1920), 43 T. L. H. 58 ; Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
«& Sons, [1930] A. C. 649. 

66. Add. Annotations: — As (1) Gonsd. Boume- 

mouth-Swanage Motor Ro^ & Ferry Co. 87. 
V. Harvey & Sons, [1930] A. C. 649. Oenerally, 

Refd. Winsford Entertainments v. Winsford 


Liabilities of Ferry Owner. 

U. D. C. (1924), 23 L. G. R. 254 ; Yorkshire 
East Riding County Council v. Selby Bridge 
Co., [1925] Ch. 841 ; Bournemouth -Swanage 
Motor Road & Ferry Co. i\ Harvey Sons 
(No. 2) (1930), 144 L. T. 132. 

Add. Annotation : — As to (2) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1929] 1 Ch. 08G. 


Part IV. — Disturbance of Ferries and Remedies Therefor. 


109. Add. Annotation: — Generally, Refd. Bourne- Co. v. Harvey Sons, [1920] 1 Ch. 680. 

inoulh-Swanage Motor Road & Ferry Co. v. Generally, Refd. Layzell v. Thompson (1926), 

Harvey & Sons, [1929] 1 Ch. 686. 43 T. L. R. 58. 

150. Add. Anrmlations : — As to (1) Refd. Metcalfe 

v. Boyce, [1927] 1 K. B. 758. A.*? (3) Consd. 161a. .] — La.yzrll v. Thompson, No. 

Bournemouth-Swanage Motor Road & Ferry 13a, ante. 


FART IV. SECT. 2. SUB-SECT. 3.— B. 

sb. Proof of acquisition of termini 
sutficiviit — Proof of oriqin unnecessary.] 
— Ill Ru action by a railway co. to 
iiibirdict dofoiider fi'oni ooiivoying 
jaisHongrers for hire across a ftirry : — 
fliM : conveyances from Uic owners 
of the lands on either side of the ferry 
itl tlieir whole rights gave pnreners, 


in the absence of any rival title in 
favour of defender, a primd facie title 
to sue, without the necessity of 
averring on what their author’s titles 
wei*e founded. — London, MiDiJtND & 
Sco'msH Ry. Co. v. McDonald, [1924] 
S. C. 835.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 4. 

sd. Right of ferry exercised hy 


others.] — la an action by a railway co. 
to interdict defender from conveying 
passengers for hire across a ferry : — 
Held : a defence that pursuers had not 
exercised an oxchisive right of h'rry, 
in respect that other persons liad, 
without protest, feiTied passengers for 
hire, was irrelfevant.— L ondon, Mid- 
land & ScoTiiBH Rv. Co. V. M'Donald, 
11924] S. 0. 835.— SCOT. 
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VoL XXV. Cases 8-176a. 


FISHERIES 


Part I. — In 

2* Add* Annotations : — As to (2) Reid. Peech v. 
Best (1930), 99 L. J. K. B. 637. As to (3) 
Reid. Peech v* Best (1930), 99 L. J. K. B. 637. 

3. Add* Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 


General. 

Add, Annotations: — Expld. & FoUd. Nicholls 
V. Ely Beet Sugar Factory, [1931] 2 Oh. 84. 
Consd. Peech v* Best (1930), 99 L. J. K. B. 
537. 


Part II. — Public Fisheries. 

29. Add, Amtolaiion : — As to (2) Refd. The Eager- i 50. Add. Annotation : — Reid. The Ilarkaway, 
nes, [1920J P. 3 85. [1928] P. 199. 

48. Add* Annotation Held* Bournemouth- | 57. Add. Annotation : — Refd. South Staffordshire 
Swanage Motor Road & Ferry Co. v* Harvey Mines Drainage Comrs. v. El well (1927), 91 

& Sons (No. 2) (1929), 94 J. P. 10. J. P. 153. 


Part III. — Private Fisheries. 


173. Add. Annotation: — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

176. Add. Annotations : — Reid. Abrahams v* Mac- 
Fisheries, [1925] 2 K. B. 18; Roe v, Russell, 
[1928] 2 K. B. 117. 


176a. Fishing rights — Whether part of ‘‘ premises ** 
within Landlord & Tenant Act, 1027 (c. 36), 

s. 5.] — Where an incorporeal right, such as a 
right of fishing, is demised along with 
corporeal hereditaments by the same lease, 
& the lessee uses both for the purpose of his 


PART U. SECT. 1, SUB-SECT. 1.— A. 

9 iii. Whether right to 

i n U'rfere with obstruction. ] — T hough 
(‘very puhject has a common right of 
lishory in the sea, a person in possession 
(jf a weir built below low water mark 
may mfiintaiu trespass against a >^Tong- 
<l()(5r who interferes ^vith his possession, 
though, as against the Crown, the weir 
was wrongfully there. — Wii.flON v. 
CODYRK & Allingiiam (1888), 27 
N. B. It, 320.— CAN. 

20 i. Between high d' low water 

mark — Rffeci of grant of (9m7.]-“Tho 
faet that the soil between high & low 
water marks has been granted does not 
interfere with the public right of 
Dshery. — W ii^on v. Couyre & Atjjng- 
HAM (1888). 27 N. B. R. 320.— CAN. 


PART III. SECT. 1, SUB-SECT. 1.— B. 

109 ii. Whether preservp- 

live right of fishing from old hanks 
ejcereisable from new hanks.] — Where 
the right of salmon -flslilng had been 
exorcised from hanks on the bed of a 
river for more than forty years, but, 
from changes In the river, new banks 
had been formed, one of which had 
existed for less than that period : — 
ueUi: the possession of the fishings 
from this new bank was only an exer- 
cise of the right of fishing previously 
exorcised from the former banks, the 
substantial light of fishing being the 
matter to bo regarded 8c not the par- 
ticular stations from which the right 
was exercised. — Eabl op Zetland v. 
Tknnbnt'8 Trustees (1873), ll Maeph. 

of SesB.) 469 ; 45 Sc. Jur. 311.~ 
SCOT. 

PART III. SECT. 1, SUB-SECT. 6. 

130 i. Inland non-tidal lake — Land 
vested in Crown — Rights of owner or 
of land extending to lalce ,] — 
McDonald v. Linton (N. B.). [19261 
3 D. L. R. 779.— CAN. 

PART in. SECT, 3, SUB-SECT. 1.— A. 

*• . .H-By the charter of the 

^ity of St. John, all the lauds & 


waters within certain defined limits, 
bounded by low water mark, were 
granted by the Crown to the city, 
with all the rights & privileges 
appurtenant thereto, including fishing ; 
& to the freemen & inhabitants of the 
oit 5 ' was granted tho sole & exclusive 
privilego of fialnng, & erecting weirs 
between high & low w^ater marks : — 
IIvM : the exclusive right of fishing 
granted by the charter did not extend 
to any part of the sea shore beyond tho 
bounds of the city, though it was 
within the harbour of St. John. — 
Wilson v, Codtre & Allin gh am 
(1888). 27 N. B. K. 320.— CAN. 

PART in. SECT. 3, SUB-SECT. 1.— B. 

154 xi. .]— Little v. 

Moylktt, [1929] I. R. 439.— IR. 

158 ii. .1 — Defts. denied 

the validity of the dociunentary title 
relied on. Sc further <Joutended that, 
by tho provisions of Magna Carta, 
the Crown was prohibited from grant- 
ing a several or solo Sc exclusive fishery 
in the locus in quo in case such was not 
existing in or before tho year 1189, 
& any grant by the Crowm contrary to 
the provisions aforesaid was null & 
void ; that a several or sole & exclusive 
fishery in the locus in quo in or before 
the year 1189 did not in fact exist, 
& was not historically possible ; & 
that tho said documents of title Sc tho 
hlstoricsal evidence given showed that 
the claim to a several or sole & exclusive 
fishery In the locus in quo was modern 
in origin, & dated at the earliest from 
the times of Queen Elizabeth Sc King 
James 1. : — Held : there was nothing 
in tho terms of Magna Carta, c. 10, or 
t.he writings of ancient lawyers, or the 
Judgments in modern cases to support 
the proposition that, whether the 
several fishery was actually in tho 
hands of the Crown at the time of the 
death of Henry II., or in tho hands of 
an £U3slgnee or feudatory of the Crown, 
or even of on Intruder, the original 
act of appropriation must have been 
ellooted by tho Crown itself. — Moure 


V. A. -a., [1929] I. R. 191.— IR. 

PART III. SECT. 3, SUB-SECT. 2. 

sb. Right of lessee to cut hushes alcnig 
hank necessary for fishing,] — PJtf. by 
indenture under seal, leased to deft, 
for a term of years, with the right to 
renew, pltf.'s land on the E. River, 
G. County, for fishing purposes, with 
the right to enter & use the same in 
such a way as might be necessary for 
fishing lu said river. Damages claimed 
by pltf. wore for cutting bushes along 
the bank of tho river : — Held : the 
burden of proof was upon pltf., & tho 
right to fish from the hank of the 
river involved the right to do such 
cutting os was uecessary for that 
purpose. — ^McKeen v, Pattillo (1927), 
69 N. S. R. 452.— CAN. 

PART III. SECT. 3. SUB-SECT. 4. 

d i. Extent of rights acquired.] — 

Ilcld : the right which may be acquired 
by poasession of forty years on a grant 
of salmon -fishings pertaining to lands 
situated on one side of a river (a) is not 
limited to the fishings in that part of 
the river w’hich is ex adverso of tho 
lands ; & (ft) may extend te fishings 
beyond the medium filum of the river. — 
Earl of Zetland v. Tennent’s 
Trustees (1873), 11 Maeph. (Ct. of 
Soss.) 469 ; 45 Sc. Jur. 311.— SCOT. 

PART III. SECT. 4, SUB-SECT. 2. 

sd. Ownership of land abutting on 
river — Tenant at will.] — A person in 
possession of land bordering on a non- 
tidal river, os a tenant at will of tho 
o^vnol^ is entitled to be treated os a 
riparian owner, so for as regards the 
right of fisiiing.— PnAiR v, Venning 
(1882), 22 N. H. R. 362.— CAN. 

PART HI. SECT. 6, SUB-SECT. 1.— A 

m I. LnTLE V. 

MOYiiETT, [1929] I. R. 439. — IR. 

PART III. SECT. 5, SUB-SECT. 2.— C. 

0 1. Ccnfi/rics.']— M oore r. 

A.-G., 11920) I. R. 191.— IR. 



Cases 176a-m 


English and Empire Digest Supplement, 


trade or business, the incorporeal right is 
part of the “ premises ’’ within above sect. 
Therefore, on the expiration of such a lease, 
the lessee, if he can show that the compensa- 
tion for goodwill to which under the Act he 
would be entitled would not compensate him 
for the loss of goodwill if he removed to & 
carried on his trade or business in other 
premises, may require a new lease of the 
promises which shall include the incorporeal 
right demised by the original lease. — 
Whitley r. Stumbles, [1930] A. 0. 644 ; 99 
L. J. K. B. 518 ; 143 L. T. 441 ; 46 T. L. II. 
565 ; 74 Sol. Jo. 488, H. L. ; affg, S. C. 
sitb nom, Stumbi^s v. Whii'LEY, [1930] 1 
K, B. 393, C. A. 

343a. No right to set up Jus tertii.] — 

In an action of trespass a deft, cannot set up 
a, jus tertii against a possessory title. The 
same rule apj^lies to an action for polluting 
a several lishery & damaging the fish. — 


Nicholls V. Ely Beist Sugaii Factory, 
[1931] 2 Ch. 84 ; 100 L. J. Ch. 269 ; 145 
L. T. 113. 

353a. .] — la May & Oct. 1922, some dead 

fish were observed in a river, at a spot below 
that from which a drain-pipe leading from 
certain gasworks entered the river. Samples 
of the effluent from this pipe were taken on 
each occasion, which, on analysis, were fouim 
to contain matter liighly poisonous to fish. 
The owner of the fishing rights over that part 
of the river affected commenced an action 
for an injunction & damages agait^t the 
owners of the gasworks : — Held : it was 
satisfactorily proved that the efllucnt from 
the gasworks was, on each occasion, the 
cause of the death of the fish, & pltf. was 
entitled to an injunction & damages. — 
Granby (Marquis) v, Bakewelt. Urban 
District Council (1923) 87 J. I*. 105 ; 21 
L. G. K. 329. 


Part IV. — Fisheries in relation to Navigation. 

356. Add. Annotation : — to (2) Refd. The Otnrama, [1927] P, 93. 

Carlgarth, The Otarama, [1927J P. 93. 368. Add. Annotation: — As to (2) Refd. The 

366. Add, Annotation : — Refd. The Carlgarth, The ' Carlgarth, The Otarama, [1927J 1*. 93. 


Part V.— Statutory Enactments relating to Salmon and 

Freshwater Fisheries. 

387. Add, Annotation: — Refd. Forth Conservancy Board v, I, B. Comrs., [1931] A. C. 540. 


PART III. SECT. 7. 

286 i. Right of ivay — cC* ri-ght to repair 
ernhankmenis.] — ^Where right of fishery 
had been granted in respotii of two 
ieces of land, surrounded on all sides 
y embankment, & dcHorlbcd in the 
lease a.s “ bheri jami jalkar *' ; — Iltld : 
the expression “ rij?hts over fisheries ” 
to be found in Benpral Tenancy Act, 
s. 103, includes, also, the user of hind 
for the purpose of fishing or for the , 
purpose of repairing emhankments in j 
the interest of fishing. — Nam Lal 
Manual v, Piuta Nath Bay (1029), 

1. L. B. 5G Calc. ]17U.— IND. 

PART V. SECT. 1. SUB-SECT. 2. 

c i. Pmoer to restrict fishing for 

salmon — Riparian oumers on non - 
tidal rirer.)— P hair r. Vknning (18S2), 

22 N. B. K. 362.~-CAN. 

0 ii. Riparian oumers on 

estnary— Titles acquired prior to July, 
1867.] — Delaney r. McDonald (1883), 

23 N. B. 11. 130.— CAN 

PART V. SECT. 3. 

g i. To seize nets,}- Ontario 

(iarne & Fisheries Act, s. 6 (ii), makes it 
till! dul.y of every overseer to seize all 
iK'ts used cMmtrary to the regulations, 

sect. 80 of the Dominion Act makes 
a similar ijrovision ; by s. T) of the 
Dominion Act the Governor in council 
is empowered to appoint fishery 
officers, & by order in council the 
lh‘o\iiicial officers are in substance 
made Dominion officers. -Sero v. 


Gault (1021), 50 O. L. iX, 27; 64 
D. L. II. 327.— CAN. 

PART V. SECT. 5, SUB-SECT. 1.— 

D. (a). 

sk. Within two hundred yards of weir 
— Weir used for supplying water to mills, 
factories, or for naHgafvm — Fisheries 
Hr.) Act, 1850 (c. 88), s, 37.1 — IRELAND 
V. Quirke, [19283 1. R. 231.— IR. 

si. Krrpmg purse-seine open.) -R. t\ 
McPherson (B. C.), [1029] 2 W. W. 11. 
141 ; 51 Can. Crirn. Cas. 419. — CAN, 

PART V. SECT. 5, SUB-SECT. 3. 

D i. .) — The owners of a 

bag-net fishery duly removed the 
leaders of their bag-nets during the 
weekly close time. In spite of this, 
they caught 165 salmon during eleven 
successive weekly close times : — Held : 
the owners were guilty of a con- 
travention of Salmon Fisheries (Scot- 
land) Act, 1868 (c. 123), s. 15 (2). 
in respect that compliance with bye- 
laws did not a^oid the duty of observing 
the Bt.atutory prohibition against 
fishing for or taking salmon during the 
weekly close time. — Aberdeen Har- 
bour C)o>nu8. V. Stott. [19271 S. C. (J.) 
35.— SCOT. 

PART V. SECT. 1, SUB-SECT. 1. 

sp. Flection of conservators - Validity 
of prory.] — T>i‘oxy to vote at the 
next election ** docs not sufllclently 
“ Bpe(5ify the day of the meeting at 
w'hich such proxy is to be available 
within Stamp Act, 1870 (c. 97), s, 102 


(1). ~1{. i\ M'l.v 0801), 30 

L. D. Ir. 40.- IR. 

PART V. SECT. 6. SUB-SECT. 1. 

sr. Vuty to erect grating in tail race 
of mill — Altlumgh banks of adjoining 
owner affected.] — -Deft, was lined at 
petty sesslouK for failing to eroH a 
grating or lattice across the tail raeo 
of liLs mill at a point where the tail race 
re-enters the river “ F.” The river 
“ F.” is a river in which there are 
salmon. For a certain distance before 
& at the i)olnt w'hore the tall race re- 
enters this river it is bounded on both 
sides by lands that belong to an adjoin- 
ing owner, fie not to tbo deft., the 
owner of the mill. There was no grating 
or lattice on the tail race where it 
diverged from or re-entered the river ; 
to construct the grating or lattice, it 
would bo necessary to erect piers that 
would project into the banks, on the 
side of the tail race, the property of 
the adjoining owuior. Deft, bad started 
the necessary w'ork of erecting the 
grating, but had abandoned It in conse 
quence of the objection of the adjoin- 
ing owner to any trespass on his lands. 
Deft, had the use of the tall race from 
the moment it left his owm lands until 
it reached the river ; — Held : deft, was 
under a statutory obligation by 5 & C 
Viot. c. 106, B. 76, to erect the grating 
even though it entailed an inter- 
ference with the banks of the adjoining 
owner. — R. (Stewart) v. Recorder 
& JJ. FOR Londonderry, [1930] N. I. 
104.— IR. 



VoL XXV.— Fisheries. Cases 485-497b. 


Part VI. — Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 


485. Add» Annotation : — Hefd. Everton v. Walker 
(1927), 137 L. T. 594. 

497a. Jurisdiction of superintendent — When 

arising.] — Pltfs., who were the owners of a 
steam fishing boat, brought an action in the 
county ct. against deft., who was a member 
of the crew of the boat, claiming a sum as 
money lent by them to deft. Deft, alleged 
in defence that the sum claimed had been 
paid to him as wages ; &, further, that the 
county ct. had no jurisdiction, the question 
between the parties being a dispute con- 
cerning wages within Merchant Shipping 
Act, 1894 (c. 00), s. 387, which could only be 
* dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 


there was no real dispute concerning wages : 
— Meld: (1) the county ct. had jurisdiction 
to entertain the action notwithstanding the 
section, inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
lent k> the section did not either expressly or by 
implication exclude that jurisdiction ; (2) the 
jurisdiction of the superintendent under the 
sect, did not arise until a party to the dispute 
called him to decide it, & here no party had 
called upon him to do so.— Stuiiley v. 
Powell, [1930] 1 K. JJ. 677 ; 99 L. J. K. B. 
197 ; 142 L. T. 484 ; 46 T. L. K. 230 ; 18 
Asp. M. L. 0. 97. 

497b. Jurisdiction of county coxurt.] Sturijby 

V. Powell, No. 497a, ante. 


PART VI. SECT. 2, SUB-SECT. 1.— A. 

r i. Grant of licence — Validity of 

regulations.] — Sect. 69 a of tho I'iflhoHes 
Act provided, anionj? other thlugs: 
that, ujidor lioenrci from tlie Minisstcr a 
vcfisel rogiHlcrtjd as a Britlnli nhip in 
Canada & owned by “ a CJauadian or 
a Canadian oo. witli Uh principal plaecj 
of buslmiss in Canada,” is allowed to 
UKc an ” t)ttcr ” or other Ki’mllar trawl. 
Aloreovei* under this iStatuto, rules & 
i'(*^^ulations might be mudo by Order 
ill Council, & the same were made 
providing that such lic(‘nee could be 
gjanted only to *‘ Canadian built ” 
\essels, & that after Apr. 1982, none 
but such would bo eligible for licence, 
iS: further providing that after Apr. i, 
1930, a lioonce foe of one cent a pound 
on the flbli caught should bo payable. 
This fee in the case of deft, would 
fiinourit to between ? 1.30, 000 to 
$U.0.000 a year:— f/dd; as the 
legulatioiiR ignore tht^ statutory limita- 
tion to British ships registered in 
Canada or owned by a Canadian, etc., 

lix as the condition upon which the 
liccmce would issue that such ships be 
Canadian built., & sueli condition being 
oiniouftly bc'yoTid the scope of the Act , 

the delegated pow'oi'H, such regula- 
tions are vltru rires, imenforceablc, null 
•V void. — If, 7’. Na'honal Fish Co., 
l/iT., 11931] Kx. C. 11. 75.— CAN. 

sm. Prohibition against use of nets — 
Accused charged as master or verson 
in charge ” — No evidence that aecusid 
on board.] — Held : as there was no 
statutory provision making the master 
of a veB8(jl liable, as such, for a con- 
travention of the bye-law, as the 
byo-law might bo contravened by 
‘‘ any person,” tho prosecutor was 
bound to prove that the accused was on 
board the vessel at the tin)e. — Shiach 

Fauqubau, [1929] S. 0. (J.) 88.-- 


PART VI. SECT. 2. SUB-SECT. 1.— C. 

•0 Prohibition against use of crayfish 
pots — Condemnation of boat ^ apvur- 
Unanccs — Failure to summon joint 
oumvrs ,] — Fisheries Comrs. v. Buiton 
(1925). 21 Tas. L It. 8.— AUS. 

PART VI. SECT. 4. SUB-SECT. 4. 

sp, Bounty — Time of service on ship — 
PegukUiona of December 10, 1897.] — 
bNOW V, R. (1007), 11 Exch. 0. R. 164. 


PART VI. SECT. 5, SUB-SECT. 1. 

h i. -.] — (1) To justify an 

cntiy by a foreign fishing vessel into 
Canadian territorial waters on the 
ground of ” sti’ess of weather,” the 
w(jather must be such as to produce in 
the mind of a reasonably comptilent 
Ik skilful master, possessing courage & 
firmness, a well grounded hon/i fide 
apprehension that If h© remains outside 
such waters he will put in jeopardy his 
vessel & cargo, in each case the 
qucRtions wlicther the master fairly 
& honestly on reasonable ground 
believed it necessary to take shelter, 
& w'hethcir ho exercised reasonable 
skill, competence & courage in the 
rircumstanccH, are questions of fact 
fur the iriimnal whose duly it is to 
find tlie facts. 

(2) The Convention of Oct. 20, 1818, 
between Great Brittain & tho Unlt^Mi 
Slates, respecting fisheries & boundary 
llne,s, did not apply to the Pacific 
w'utcrs so far as fisheries were con- 
cerned, & therefore could not be avail- 
able as justification for the entry in 
question. — T he May v. R., [1931 J 
S, C. R, 374 ; 3 1>. L. R. 15.— CAN. 

h ii. .] — (1) To justify, as 

against incurrence of penalty under th(i 
Customs Fisheries Protection Act, 
K. S. C., 1927, 8. 10. a foreign fishing 
vessel entering Canadian ttTritorlal 
waters on tho ground of ” stress of 
weather,” there must be sucli a con- 
dition of atmosphere & sea as w(juld 
produce in the mind of a reasonably 
competent & skilful masUir, possessing 
courage & firmness, a well grounded 
band fide apprehension that if ho 
rtunalns outside such waters he will 
I)Ut In jeopardy his vessel & cargt». 
A want of bona fidcs would abrogate 
any right or privilege to shelter given 
by tho statute. Further, weaknesses 
in a vessel may bo such, as instanced 
in certain i*espects in tho present case, 
as, c.g,, glass of inadequate thickness 
in pilot house windows a small height 
from tho sea, constituting a special 
danger from waves, that any distress 
arising from them should be deemed 
a diBti*e8B created by the owner or 
master lilmself. 

(2) The Convention of Oct. 20, 1818, 
between Great Britain & the United 
States, I’espectlng fisheries & boundary 
lines, has no application to Oanadian 
territorial w’ators on the Ptvcific Coast, 
so far us fisherieB are oonocmed. Even 
if it had, deft, vessels could claim no 


])rivilege under it . as the only permission 
t-o take shelter in Canadian waters 
given by tho proviso to art. 1 thereof 
is p(uniissioti to enter ” bays or 
harbours,” & the place where they 
wcie seize d was not shown to bo a bay 
or harbour.— The Qi;ken City v. R., 
The Tillie M. v. R. ; The Sunrise v. 
R., [1931] S. C. R. 387 ; [1931] 3 
D. L. 1(. 147 ; affg., 43 B. C. R. 191 — 
CAN. 

h iii. .] — R. V. Auxiliary 

Fimiuno Schooner Natalie S., [1932] 
Ex. C. Ji. 155. -CAN. 


PART VII. SECT. 2. 

b i. JHvMon of proceeds — Ship- 

uu'ccked sailors <m hoard sealer .] — 
Connell v. Rorke (1859), 4 Nlld. 
L. R. 394.- NFLD. 


PART VIII. SECT. 1. 

a i. .1 — Deft. \\'a8 convictod 

by a district justice of an offence under 
Fisheries Act, 1924, but the di.strict 
justice omitted to order a forfeiture 
of the fish as required by the Act 
Held : the omission invalidated the 
conviction. — Taxgney v. Kerry 

County Disituct Justice, [1928] 
I. R. 358.— IR. 

ail. — O’S. was also con- 

victed at the same time on another 
summons for unlaw'fully nsi ng a net 
for the puTpoHO of taking salmon «ir 
trout in the said tidal waters wltljout 
being <luh’ li(;ensed, coutraiy to 13 
14 Viet, r! 88, s. 12. That section pro- 
vides for ()tTence a pecuniary 

peiuiltv% & also the forfeiture of tlio 
net. used. The district justice’s con- 
viction on this summons did not order 
the forfeiture of tlie net. It was the 
samci net. the forfiMtiu’c of wliieli was 
ordered by the justice in the other 
conviction :—IJcld : the f'onviction 
was bad for not ordering the forfeitun^ 
of the net, notwithsliimling tlie fact 
that its forfeiture was ordered by the 
other convict lou. ’J'he Stvte 
(O'SULJAVAN) V. CiiuMUT CoriiT Juimic 
OF Cork, [19311 1. R. 733. IR. 


PART VIII. SECT. 5. 


526 i. Gettcrai rule — Jurisdiction 
(Yu£ted.]—U, (Moore) v, O’Hanrahan, 
[1927] I. R. 406.— IR, 


m i. .] 

O. W. R. i 
D. L. R. 753 


I — R.v. Hariun (1912), 21 
151; 3 O. W. N. HOT; 3 

.—CAN. 
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FOOD AND DRUGS. 

Part II. — Adulteration and Impoverishment. 

^oTK.— Sale of Food & Drags Acts, 1875-1927, are comoUdaied by Food Drags (Adulteration) Act, 

1928 (c. 81). 


76. Add, Annotation : — Folld. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 750. 

78. Add, Annotation : — As to (2) Apld. Bowker v, 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

78a. .] — (1) Where a person is charged 

with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
to a minimum below which the article must 
be regarded as deficient. 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he knew the composition 
of tne article. — ^Bowker v, Woodroffe, 
Bowker v. Premier Drug Co., [1928] 1 

K. B. 217; 96 L, J. K. B. 750 ; 187 L. T. 
347 ; 91 J. P. 118, 43 T. L. B. 516; 25 

L. G. B. 306 ; 28 Cox, 0. 0. 397, D. C. 

Annotation: — As to (3) Be!d. Goagh v, Ileee (1929), 40 
T. L. R. 103. 

98a. Liability of wholesaler — Sale by retailer.] — 

Bowker v. Woodroffe, Bowker v. Premier 
Drug Co., No. 78a, ante. 

101. Add. Annotation : — As to (1) Refd. Orpeii r. 
Haymarket Capitol, Ltd. (1981), 145 L. T. 
614. 

135. Add, Citations : — 23 L. G. B. 15 ; 27 Cox, 
C. C. 672. 

140. Add. Citations 23 L. G. B. 22 ; 27 Cox, 
C. C. 678, D. C. 

Add. Annotation : — As to (2) Refd. Preston 
V. Grant (1924), 94 L. J. K. B. 125. 

147. Add, Annotation : — As to (1) Refd. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K.B. 750. 

148. Add. Annotation : — Refd. Bowker v. Wood 
roffe, Bowker v. Premier Drug Co. (1927), 
96 L. J. K. B. 750. 


150. Add. Annotation: — As fo (1) Consd. Bowker 
V, Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J, K, B, 750, 

150a. Absence of recognised standard.] — 

Bowker v, Woodroffe, Bowker v. Premier 
Drug Co., No. 78a, ante, 

169a. Vinegar.] — Preston v, Jackson (1928), 73 
Sol. Jo. 712. 

174. Add, Annotation : — Folld. Bridges v, Griffin* 
[1925] 2 K, B. 233. 

187. After this case insert Addition of colouring 
matter to milk.] — See No. 218a, post,'* 

218a. Milk adulterated with colouring matter.] 

— The defence that he purchased the milk 
with a written warranty is not available 
to a vendor of mfik adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 54), s. 4, which neither includes such a 
defence nor contains any provision that it 
is to be read with any Act containing such 
a defence. — Beeman v, Knapp (1925), 134 
L. T. 224 ; 90 J. P. 7 ; 42 T. L. B, 131 ; 24 
L. G. B. 42 ; 28 Cox, 0. 0. 117, D. C. 

243a. What amounts to.] — Applts., who manu- 
factured an article called “ B.’s rum &; 
butter toffee,** supplied it to a confectioner 
with a warranty, & on analysis it was found 
to contain rum & butter, & coconut fat. 
On a summons against applts. for giving a 
false warranty there was evidence that 
toffee made partly with coconut fat had been 
sold for years as “ rum & butter toffee.*’ 
The justices convicted applts, : — Held : the 
description “ butter toffee ’* implied that no 
fat, except butter, Was used in the manu- 
facture, & the conviction must be affirmed. — 
Biley Brothers Halifax, Ltd. v, Haltj- 
MOND (1927), 44 T. L. B. 238, D, C. 

261a. Proceedings against previous seller — 

Previous analysis before proceedings against 
retailer.] — An insj^ector appointed under the 
Sale of Pood & Drugs Acts bought a sample 
of ground ginger from a retail shop. He 
conii)lied with the provisions of Food Sc 
Drugs (Adulteration) Act, 1928 (c. 81), r. 18, 
with regai*d to the division of the sample into 
three parts, delivering one part to the seller 
Sc having an analysis made. Uijon analysis 
the ground ginger was found to contain an 


PART II. SECT. 3, SUB-SECT. 3.— 
B. (b). 

101 il. Sale Ifj/ servant or 

agent.] — To prove a limited co. guilty 
of the offence of selling: an article 
which docs not conform with the 
regulations made under Food &; 
Drugs Act, 1908, It must be shown 
that the sale was made on Its behalf 
servant or agent who had 
authority to sell. Where a sale was 
made by a servant who had no 
authority to sell anything. It was held 
t^t the sale did not constitute an 
ononoe by the co. — MrrroN v. II. Q. 

^^^‘-^81 S. A. S. 11. 

444. — AUS. 


PART II. SECT. 3, SUB-SECT. 8.— 
C. (a). 

110 iii. Whether property passed 

--Food Dmgs Act, 1908, sa. 5, 22.]— 
Walters v. MrvroN, [1926] S. A. S. 11. 
261. —A US. 

PART II. SECT. 3, SUB-SECT. 3.— 
C. (b) iv. 

142 I. Notice not seen by pur- 

chaser — Onus of proof.) — Whore an 
article of food exposed for sale bears a 
label indicating that it does not con- 
form to the statutory standard of 
genuineness : — Held : the seller must 
prove that the contents of the label 
wore brought to the notice of the pur- 

4 


chaser. — Patterson v. Findlay, 
[19251 S. O. (J.) 53.— SCOT. 

PART II. SECT. 8, SUB-SECT. 8.— 

D. (b), 

sd. Coffee.] — K. having asked accused 
for coffee, recjclvcd a mixture containing 
at least 67 per cent, of chicory. When 
ho asked for coffee K. expected to get 
an addition of chloorv according to 
commercial usage ; — Held .* what K. 
got was substantially ohiooi^ contain- 
ing an addition of some coffee, & the 
commodity was not of the nature, 
substance & quall^ demanded. — 
Moodley V. R. (1927), 48 N. L. R. 
395.— S. AF. 



Vol. 

added preservative, contrary to the pro- 
visions of the Public Health (Preservatives, 
etc., in Food) Begulations, 1926. The 
retailer was convicted upon an information 
charging him with the sale of the ground 
ginger to the prejudice of the purchaser under 
Food A; Drugs (Adulteration) Act, 1928 (c. 31), 
s. 2. Subsequently, proceedings were com- 
menced gainst the previous seller of the 
ground gi^er for wilfully neglecting to obey 
the Public Health (Preservatives, etc., in 
Food) Begulations, 1926, by selling the 
ground ginger to the retailer. No further 
sample was taken of the ground ginger & no 
further analysis made. No part of the 
sample that was taken in the first instance 
was sent to the previous seller of tlie ground 
ginger. The magistrate refused to convict 
on the ground that the provisions of sect. 18 
of 3 928 Act had not been complied with : — 
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Held : the magistrate was wrong in holding 
that compliance with the formalities pre- 
scribed by sect. 18 of 1928 Act was a con- 
dition precedent to the institution of pro- 
ceedings against the previous seller for a 
sale to which art. 7 of the Begulations of 
1925 applied. When the formalities pre- 
scribed by sect. 18 of 1928 Act with regard 
to taking of sample, division & analysis had 
been complied with in proceedings as between 
the purcliaser & the retailer, there was no 
necessity for those formalities to be repeated 
when proceeding were subsequently taken 
against the previous seller under art. 7 of the 
Regulations of 1925. — ^Twynham v. Bad- 
OOCK, [1932] 2 K. B. 649 ; 101 L. J. K. B. 755 ; 
3 47 L. T. 35 ; 96 J. P. 219 ; 48 T. B. B. 389 ; 
30 L. G. B. 239 ; 29 Cox, C. C. 448. 

3. Add, Annotation: — Aa to (3) Retd. Conn v. 
TumbuU (1925), 89 J. P. Jo. 300. 


Part Mi. — Sale of Unwholesome Food. 

858. Add, Annotation : — Hefd. Frome United Breweries Co. v, Bath JJ., [1926] A. C. 586. 


Part V. — Particular 

414a. Exposure for sale — What amounts to.] — A 

baker was delivering bread from an open car ; 
after completing his round, while he was on 
his way back to the bakeliouse, he was 
st/Opped by an inspector, who weighed the 
remaining loaves & found a deficiency : — 
Held: there was both an offering &- an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, & tliey were taken for the purpose of 
being sold if customers required them. — 
Keating v. Horwoou (1926), 135 L. T. 29 ; 
90 J. P. 141 ; 42 T. L. B. 472 ; 24 B. G. B. 
362 ; 28 Cox, C. C. 198, D. C. 

439a. Protection of employer under Sale of Food 
(Weights & Measures) Act, 1926 (c. 63) — 
When applicable.] — (1) Held: the language 
of Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 12 (2), has no relation & does 
not apply to a case where a defect of deft.'s 
machinery or a default of an employee under 
deft. *8 control is the cause of the deficiency. 
This sub-sect, deals with the case where the 
deficiency is due to a bond fide mistake or 
accident or other causes beyond deft.’s 
control, that is to say, not with negligence or 
other conduct of deft. *8 servants or other 
persons under his control. In such a case 
deft, may avail himself of the pi-ovisions of 
sect. 12 (6) if he satisfies the provisions of 


Articles of Food. 

that sub-sect., by having any other person, 
including an employee, whom he charges as 
the actual offender, brought before the ct. 

(2) On the question whether proceedings 
against defts. for contravening this sub-sect, 
were “ proceedings under this Act in respect 
of an alleged deficiency of weight within 
sect. 12 (2), whilst Bord Hewart, C.J., did 
not express a decided opinion, one way or 
the other, Avory, J., expressed the view 
that proceedings under sect. 6 (2) of the Act 
were in respect of an alleged deficiency of 
weight, & Talbot, J., expressed an opinion 
to the contrary. 

(3) On proceedings against bakers under 
sect. 6 (2) of the Act defts. duly laid an 
information against one of their employees 
under sect. 12 (5) ; having him brought 
before the ct. as the actual offender &> 
tendering evidence in order to prove that 
they had used due diligence to enforce the 
execution of the Act, & that their employee 
had committed the offence without their 
consent, connivance, or wilful default. At 
petty sessions, the information against the 
employee was dismissed, but defts. were 
convicted. Defts. appealed to Quarter 
Sessions : — Held : the Ot. of Quarter Sessions 
had no power to exempt defts. from any 
penalty under sect. 12 (5) on the ground 
{per IjORD Hewart, C.J., & Talbot, J.) that 
liaving regard to the fact that the employee 

of the Pure Food Act, 1908 . — Patton 
r. Moulj) (1931), 48 N. 8. W. W. N. 
ir)8.~~AUS. 

»g. Article sold — Mens rea — Whether 
knowledge of disease necessary,] — Held : 
thcre> was no evidence on which the 
magistrate could And that deft, sold 
meat aHected by tuberculosis, knowing 
at the time that it was so affected, & 
the conviction should be quashed. — 
Dixon v. Sbilkr, Ex p, Srilsr, [1928] 
8. 11. Q. 93.— AUS. 


PART II. SECT. 6, SUB-SECT. 4.— A- 

*L When returnable — Under Health 
Act, 1919, «. 262 (d).i — The provision 
in above section, that where any 
prosecution or proceeding under 
Part XII. of the Act relates to any 
food, drug or suhstanoe, the summons 
‘‘shall not be mskde returnable in less 
than fourteen days from the day on 
which it is served,'* means that such 
summons la to he returnable in not 


loss than fourteen clear days *’ from 
such date. — Downks v. Frkshnky, 
[1928] V. L. R. 64 ; [19281 Argus L. H. 
0.— AUS. 

PART III. SECT. 2, SUB-SECT. 1.— D. 

J i, Supply of milk to hoarders 

hy boardinghouse izeeper ,] — The supply- 
ing of milk by a boarding-houst^ keeper 
to boarders for use with meals does not 
constitute a sale within the meaning 
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had been acquitted at petty sessions, it was 
not open to defts. to contend at Quainter 
Sessions that the employee was wrongly 
acquitted, & on the ground (per AvoitY, J.) 
that in any case on the facts the employee 
charged was not the actual offender within 
the sub-sect. — Walkling, Ltd. v, Robinson 
(1930), 99 L. J. K. B. 171 ; 143 L. T. 105, 
100 ; 94 J. P. 73 ; 46 T. L. R. 151 ; 28 
L. G. R. 88 ; (1929), 29 Cox, C. O. 131. 

Annotatims : — A 8 to (2) Distd. Wolflndon v. Oliver (1932). 96 
J. 202. As to (3) Gonsd. llarumett (R. O.). Ltd. v. 
Crabl), Hammett (R. C.), Ltd. v. Beldam (1931), 47 T. L. K. 
623. 

439b. Exercise of due diligence by 

employer — Question of fact.] — (1) Where an 
employer who is charged with an offence 
against the Sale of Food (Weights & Measures) 
Act, 1926 (c, 63), brings another person 
before the ct. under sect. 12 (5), as being the 
actual offender, the ' question whether the 
employer has used due diligence to enforce 
the execution of the Act is one of fact & not 
of law. (2) The result of compliance with 
sect. 12 (5) is that both the employer & the 
other person are convicted, but that the 
latter alone is liable to any penalty. (3) Qu. : 
whether in a case where the justices have 
convicted the employer Sc have refused to 
convict the actual offender, the employer 
may not appeal to quarter sessions. Walkling, 
Ltd.. V. MobimoHy 439a, is no authority to 
the contrary, since in that case tlie employee 
was found as a fact not to be the actual 
offender, an appeal would have involved 
the allegation that he was wrongly acquitted. 
— Hammett (R. O.), Ltd. v. Crabb, Ham- 
DiETT (IL 0.), Ltd. v. Beldam (1931), 145 L. T. 
638 ; 95 .T. P. 180 ; 47 T. L. R. 023 ; 29 L. G. U. 
515 ; 29 C^ox, C. C. 364, D. C. 

439 e. Effect of compliance with ^ect. 12.] — 

Hatvimett (R. G,), Ltd. v. Crabb, Hammett 
(R. C.), Ltd. v. Beldam, No. 439b, ante. 

439d. What are proceedings In respect of an 

alleged deficiency of weight ” — Proceedings 
under Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 6 (2).] — Walkung, Ltd. v. 
Robinson, No. 439a, ante. 

439e. .} — ^l^roceedings under Sale 

of Food (Weights & Measures) Act, 1920 
(c. 63), 8. 6 (2), against a person for having in 
his possession for sale loaves of bread the net 
weight of W'hich is not one pound or an 
int>egral numbei* of pounds may be proceed- 
ings “ in respect of an alleged deficiency of 
weight” ^vithm sect. 12 (2), of the Act, so 
as to entitle deft, to rely on the defences 
lirovided by that sub-section. — Wolpinden 
O iAVEK (1932), 147 li. T. 80 ; 96 J. P. 202 ; 
18 T. I.. R. 391 ; 30 L. G. R. 263, D. C. 

439f. Acquittal of employee — Power of 

Quarter Sessions to exempt employer from 
penalty.] — Waijojng, Ltd. v. Robinson, No. 
439a, ante. 

439g. — — Conviction of employer — Right of 
appeal to quarter sessions.] — Hammett 
(K. C.), Ijtd. V. Crabb, Hammett (It. C.), 
V. Beldam, No. 439b, ante. 


447. Add. Afmotaiion: — ^Refd. Preston v. Grant, 
[1925] 1 K. B. 177. 

465. Add.. Citation :-~27 Oox, C. C. 637. 

476. Add. Annotation : — Distd. Burrows v. Rapson 
(1927), 25 L. G. R. 397. 

475a. — Grocer occasionally selling bottled 

milk.] — Applt. caiTied on business as a 
general grocer. He purchased for resale 
sterilised milk in sealed oottles, &> resold about 
thi^e dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 
or purveyor of milk: — ffeld : there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered. — 
Burrows v. Rapson (1927), 25 L. G. B. 397, 
D. C. 

476. Add. Annotation : — Refd. Easington Rural 
District Council v. Gilson (1929), 46 T. L. R. 
107. 

476a. Necessity for registration in every 

district where business carried on.] — A person 
carrying on business as purveyor of milk 
must be registered under art. 6 of the Milk & 
Dairies Order, 1926, with the sanitary 
authority of each district in which he carries 
on business. It is not sufficient that he is 
registered with the sanitary authority of the 
district where his cowsheds & dairy are 
sitiiatc^d if he also carries on business in other 
districts where he has a regular milk round. — 
Easington Rural District Council v. 
Gilson (1929), 142 L. T. 429 ; 94 J. P. 56 ; 
46 T. li. K. 107 ; 28 L. G. R. 49 ; 29 Cox, 
C, C. 86. 

476b. Change of tenancy— Removal of pre- 
decessor from register — Whether new tenant 
person aggrieved.**]— -On May 1, 1930, 
applt. succeeded a predecessor as annual 
tenant of premises used as a dairy. On 
May 12. 1930, resps., who were the local 
authority, having in the meantime given a 
similar notice to his predecessor, gave to 
applt. a notice purporting to be given under 
Milk & Dailies (Amendment) Act, 1922 
(c. 54), 8. 2 (1), calling upon hun to show 
cause why they should not remove his pre- 
decessor from the register of purveyors of 
milk in respect of the premises on the ground 
that they were satisfied that by default of 
the latter the premises were not in a fit 
condition for the puiposes of a dairy. On 
May 13, 1930, resps., after hearing applt., 
decided to remove his predecessor from the 
register on that ground, Sc thereupon gave 
applt. notice that they had so decided. 
An appeal by applt. under the above sub- 
sect. against the decision of resps. was 
dismissed by the magistrate on the ground 
that applt. was not a “ person aggrieved ” 
by the decision within the sub-sect. On an 
appeal from the magistrate by case stated : — 
Held : applt. was a^ “ person aggrieved ” 
within the sub-sect., & the case should be 
remitted to the magistrate to be heard by 
him on the merits. — ^Prosser v. Mountain 


PART v. sect. 3, SUB-SECT. 4.—1 

® i* — 71 , — 7“ Words descriptive 
article sold .] — ^Whore luargarino wi 
Hold in a wrapper which bore, in lari 
type, the words “ Oharmo Margailne 
below which, in Hmaller type, were tl 


words “ containing a small quantity 
of butter.” & the name ” Charmo 
was a duly approved addition to the 
word ** margaHno,” & the seller, con- 
victed under Butter Sc Maigarine Act, 
1607. «. 8, app^ed : — Held: the 
words ” containing a small quantity 


of butter.” wore merely descriptive of 
the article sold. Sc did not form part of 
a fancy or descriptive name which had 
not been approved ; & conviction 

quashed, — S ombrvillb Sc Barb, Ltd. 
V. Chalmrrs, [19251 S. 0. (J.) 70.-- 
SOOT. 



Ash Urban District Council, [1932] 1 
K. B. 132 ; 100 L. J. K, B. 266 ; 144 L. T. 
549 ; 95 J. P. 34 ; 29 L. C. 11. 218 ; 29 
(Jox, C. O. 265, I). C. 

476c. Artificial Cream Act, 1929 (c. 82)-~Applica- 
tion.] — Applts. were convicted on informa- 
tions preferred against them under Artificial 
Cream Act, 1929 (c. 32), in respect of the sale 
by them of certain confectionery, described 
as “ cream filled Swiss rolls “ vanilla 
cream sandwich,” containing a cream -like 
paste or substance, which was not cream as 
defined in Artificial Cream Act, 1929 (c. 32) : 
— Held : the Act applies only to the sale of 
cream or artificial cream as a separate article 
of food, & has no application to confectionery 


VoL XX7.— Food and Drugs. Cases 476b -572. 

or to a composite substance in connection 
with confectionery. It applies only to a 
substance purport!^ to be cream & not to a 
substance purporting to contain cream. — 
Lyons (J.) & Co., Ltd. v. Keatino, [1931] 
2 K. B. 635; 100 L. J. K. B. 613; 145 
L. T. 203 ; 95 ,T. P. 160 ; 47 T. L. R. 442 ; 
75 Sol. Jo. 489 ; 29 L. G. K. 407 ; 29 Cox, 
C. C. 323, D. C. 

476d. Breach of Milk Sc Dairies (Amendment) Act, 
1922 (c. 54), s. 3 (1) (b) — Not limited to licence 
holders.) — v. Lloyd (1932), 96 J. P. 
479 ; 49 T. L. R. 14 ; 30 L, G. R. 505, D. 
495. Add, Annotation : — Refd. Bridges v. Griffin, 
[1925] 2 K. B. 233. 

608. Add, Citation : — ^28 Cox, C. C. 7. 


Part VI. — Control in Wartime. 


519. Add, Annotations : — Folld. Brocklebank v. 
R., [1925] 1 K. B. 52. Consd. China Naviga- 
tion Co. V, A.-G. (1932), 48 T. L. R. 375. 
Refd. R. r. London (/ounty Council, Hx p. 
Entcirtainiiients l^rotection Assocn., Ltcl., 
[1931] 2 K. B. 215. 

555. Add. Annotation : — As to (2) Refd. R. v. 
Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 98. 

558a. .] — The Food Controller, act- 

ing under powers conferred by Defence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon landed on or before a certain 
specified date, at the same time, acting 


under powers conferred by reg. 2P. re- 
quisitioned all bacon landed after such date : 
— Held : in assessing the compensation to 
be paid for the bacon requisitioned under 
reg. 2P. the arbitrator was entitled to take 
into consideration the fact that the Food 
Controller was already in i)ossossion of large 
stocks of bacon requisitioned under reg. 2B. 
— vSwiPT &> Co. V, Board op Trade, [1926] 
2 K. B. 131 ; 95 L. J. K. B. 834 ; 135 L. T. 
391 ; 42 T. L, R. 461, C. A. ; previous pro- 
ccedings, [1925] A. C. 520, H. L. 

572. Add, Annotation : — Refd. R. v, Maidstone 
Prison, Ex p, Maguire (1925), 133 L. T. 
710. 


PART V. SECT. 4, SUB-SECT, 3. 

508 iii. A 

dairyman wuh convicted of belling 
sweet uiiJk ^vhiclJ wub nut ff(5uuine, in 
refepeel that it contained less than 3 
l»er cent, of milk fat. Ttie alleged 
deficiency in fat wa« CHUihlibhed, but 
it. uus alHO proved that the milk had 
lud been tampered with in any way, 
the dcfleieucy being duo to the inUk 
Jiaving Htood for some time in the can, 
to the Hamplc having been diuwn 
fiom a tan at the but, tom after the 
(T('am had rlwen. No evidence w'aa 
l'*<i as to the possildlity or impoHaibility 
ef rodistribnting the eonatit uenta of the 
I Iii Ik in the can by stirring or otherwise : 
— y/c/d ; aeeuHed had failed to rebut 
the statutory prosumptlou that tiic 
milk was uot genuine, & the conriction 
was right. — WO allcm v. Bkooks, 
[11)36] S. C. (J.) 39.~SCOT. 

k i. Pru^e of rnilk varuing wiih 

(imiJity supplied — Genuine milk to be 
sapphed.l — Deft, was a shareboMcr in 
a certain co-oporatlvc dairy society, 
<S: she & the other HiipplierH of milk tio 
the eroamory of the said society 
(hdlvered dally to the creamery <nianu“ 
ties of milk. The quantity of milk 
d(‘livpred by each eupplior was recorded 
l)y weight in pounds, dependent on the 
number of gallons. He tfu' manager or 
other ofladal of the creamery took a 
samijle of each delivery, tested It, it 
ascertained its contents of butter-fats. 


In return for the said milk delivered by 
lier, deft. rec<dved from tlic creamerj'’ ; 
(a) at the end of every nionth a cash 
l»a.vmeijt per poimd (»f milk dclivoreci, 
ealiailated on the average penjcntage 
of iiutter-fahs contained in the milk 
delivered during the month - 1 lie 
greater tlie eunUmt of tlic butter-fats, 
the higher the pric-o paid ; & (b) ea<*h 
<lay a cjuautity of separated iiiUk, 
which was determined in accordance 
\\ith tlie rules of the society & was 
proiiortiouate to the uuantity of milk 
delivered by <l<‘ft. t.o the creamery, or, 
instead, a cash payment. A saiunle 
of dc^ft.’s milk taken by an Inspector 
of food &. Drugs wbeu the ndlk was 
ini lie ronrse of delivery to t he creamery 
was foimd on aiuilysis to be inferior to 
the standard pn'seribed l>y regs. 1 A' 2 of 
Sale of MUk (Ir.) Degulatious, 11)01, A' 
dett. was charged for selling to tiie 
creamery, to the prejudice of the 
I»m’ehaser, i.e. the said ereaiucj*y, 
within Sale of food & Drugs Act, 1875 
(c. 63), us amended by Sale of i^'ood & 
Drugs Act Amendment Act,, 1879 
(c. 30), H. 3, an article of food, to wit, 
milk, which ^yas not of the nature, 
substance, & quality demandcsd by the 
puivhasor. No evidence was given by 
deft, to rebut the pi*esumptlon of 
abstraction or aihilt^Tution which 
ai>plied to the said sample l>y reason of 
the said regulutious. The district 
justice dismissed t he summons : - 
Jfeld : the dJstriti. justice w’as WToug 


in law’ in dismiHsiug tbe> summons, as 
although the iirice jiuid by the 
creamery varied with the quality of 
the milk supplied, the contract eou- 
temphited the supply of genuine jiiilk, 
i<c the milk of which the sample was 
taken was not genuine milk as defined 
by Sale of Milk (Ir.) llegiilations, 11)01. 

• MniPiiv r. Nti'Hoixon, |I9:ui 1. K. 

5S2. IR. 

PART V. SECT. 4, SUB-SECT. 4. 

Bp. Hale by driver of cart — Name of 
defendant on cart — IVfiethcr cmdence. of 
ml-e by defendant .] — On the hearing of an 
information against resp. co. for selling 
adulterated milk the evidence showed 
that an inspector saw in the street a 
milk-cart bearing the same name Sc 
address as those of the co., & purchased 
from the driver of the cart milk which 
was adulterated : — Held : the evidence 
was insufSciont to establish, oven prirnd 
fadet that the milk -cart was the cart 
of the CO. or used in its business, or that 
there was any relationship between the 
driver of the cart & the co. — Houston 
V. WiTTNitR*8 Pty., Ltd., (19281 
V. L. R. 639 ; [1928] Argus L. R. 366. 
—AUS. 

PART V. SECT. e. 

Bt. Flottr — Sale in unmarked barrels — 
Seller not liable — Manufacturer or 
packer liable.] — R. v. Beseman (1844), 
2 U. C. R. 57.— CAN. 
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FRAUDULENT AND VOIDABLE CONVEYANCES. 


Part I. — Conveyances Impeachable by Creditors under 

Statute. 


46* Add. Annotation : — Consd. Re Simms, [1930] 
2 Ch. 22. 

123. Add, Annotation: — As to (1) Apld. Beebee & 
Co. V. Turner’s Successors (1931), 48 T. L. 11. 
01 . 

126. Add. Annotation : — Apld. Re Wethered, Ex p. 


Salaman, [1926] Ch. 167. 

138. Add. Annotation : — Aa to (4) Consd. Re 
Lloyd’s Furniture Palace, Evans v. The Co., 
[1926] Ch. 863. 

227. Add. Annotation : — ^Refd. Re Phillips, Law- 
rence V, Huxtable, [1931] 1 Ch. 347. 


PART I. SECT. 1. 

sa. TIorneidvad.] — Mkunter v. Dohay 
(1905), 6 Terr. L. R. 194.— CAN. 

sb. Transfer prior to lAind Titles 

Act, 1917.1—13 Eliz. c. 5, which ia 
practically re-enacted by Tl. S. S. 1920, 
c. 204, a. 1, doea not apply to property 
which at the time of the alletred 
fraudulent conveyance waa not subject 
to the payment of the grantor’s debts 
or liable to be taken in execution. So 
where a transfer of a homestead was 
completed before Land Titles Act, 
1917, which altered the law \vith 
re^rd to executions against land, came 
into force, & was, because of the above 
rule, unimpeachable at the time of the 
transaction, it cannot Ikj affected 
retrospectively by said change in the 
law. — Paciial V. Markham, [1922] 1 
W. W. H. 818 ; G3 D. L. U. 97 ; 15 
Sask. L. R. 308.~CAN. 

PART I. SECT. 2, SUB-SECT. 1. 

a i. .1 — Deft, provided a house 

for her father in which to live rent five 
for tho rest of his life, in consideration 
of which he transferred a business 
block to her with the object of securing 
her for the rental value of the house « 
tho cost of upkeep, Execution credi- 
tors of tho father attacked the transfer 
under 13 Eliz. c- 5. & Fraudulent 
Preferences Act, 11. S. S., 1920 (c. 204) : 
— lltld : deft, hold the title to the 
business block as tru«?teo for her father, 
subject to a charge in h^r favour for 
the rent & upkeep of the house, & 
subject to deft.’s lien for such amount 
on her father’s eauity tho property 
should be available for his creditors. — 
CoiiONiAi, Investment & Loan Co. v. 
Hush, [19251 4 D. L. R. 108 ; [19251 
3 W. W. R. 167.— CAN. 

d i. .1 — Keenleyside v. 

Partridge, [1925] 3 D. L. R. 961.— 
CAN. 

dii. .1 — Where a voluntary 

conveyance has the effect of rendering 
the grantor insolvent It is void as 
a^inst his creditors no matter what 
ms Intent In making It was. — Baxter 
V. Dkrasz & Derasz, [1929] 2 D. L. R. 
443 ; 1 W. W. R. C73 ; 10 C. B. R. 
473 ; 23 S. L. R. 444.— CAN. 

n i. Saskatchewan.] — 13 Eliz. 

c. 5, ia in force in Saskatchewan. — 
Bank of Montreal v. llRra,* [1925] 3 
D. L. R. 125 ; [19251 2 W. W. R. 169 ; 
19 Sask. L. R. 423.— CAN. 

to. Transfer hy administrator to 
estate.) — In an action to have a transfer 
of land from deft. E. as registered owner 
to herself os administratrix of her 
husband’s estate declared void os 
against her creditors Sc alternatively, 
void as a preference In favour of the 
estate: — Held: on the evidence, E.’s 
position up to, at, & subsequent to, 
her hu‘-]>und’s death was that of a 
trustee of the land for her husband, &, 
alternatively, if ho w'os nr>t the equit- 
able o\per of tho land, but it belonged 
In whole or part to ber absoluiely. then 
she must be held to have olec*/ted by her 
conduct to take under & not in opposi- 
tion to his will under which his whole 


estate real & personal was divided 
botw'een her Sc the testator’s clilldren, 
&, therefore, in transferring the laud 
to the estate she did only what she 
could have been compelled to do. — 
Skogman V. Eixergodt & Wiseman 
(Alta.), [1929] 4 D. L. R. 710 ; 3 

W. W. R. CAN. 

Bd. Mortgage — Summary procedure to 
set aside conveyance.) — The word ** con- 
voyanoe ” in rule 462, which provides 
a summary procedure under which a 
judgment cr^itor may have a fraudu- 
lent “ conveyance ” of land set aside, 
does not include a mtge. — Nerland 
V. Crosspield School District, [19291 
4 D. L. R. 2IG ; 2 W. W. R. 330 ; 24 
Alia. L. 11. 214.— CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

■s. Assignment to cover money taken 
from trust account.) — Held : It could 
not attacked by a creditor of tbe 
assignor. — Bank op Ha^hlton v. 
Black (1918), 37 D. L. R. 801 ; 24 
B. C. R. 304,— CAN. 

PART I. SECT. 3, SUB-SECT. 2.— B. (b). 

sf . Bond fide sale in course of trade — 
In consideration of debt due to buyer db 
other creditors.) — The sale of wheat in 
question herein, the consideration 
for which was an Indebtedness of the 
seller to the buyer & tbe payment by 
tbe buyer of certain other creditors 
of the seller, hold to be protected as 
against attack under Fraudxilent Pre- 
ferences Act, s. 4, by sect. 7 thereof, 
which provides that the prior pro- 
visions of tho Act shall not apply to a 
bond fide sale made in tho ordinary 
course of trade or calling to innocent 
purchasers or parties. The proceeds 
of the wheat amounted to more than 
the amount of the consideration 
expressed in tbe bill of sale, but tbis 
could not be foreseen at the time of 
tho transaction, & it was held that the 
excess was not large enough to bo 
regarded as an element of fraud. — 
Desjardine V. Calltson, [1928] 3 
D. L. R. 147; [1928J 2 W. W. R. 250. 
—CAN. 

PART I. SECT. 3, SUB-SECT. 2.— C. 

136 ii. .3 — CUrcumstances 

In which the purchaser was estopped 
from setting up consideration. — 
McCarty v. MoMxjrbat (1871), 18 Gr. 
604.— CAN. 

PART I. SECT. 8, SUB-SECT. 8.— B. 

167 ii. .} — ^Mulhol- 

LAND V. Williamson (1868), 14 Gr, 
291.— CAN. 

PART I. SECT. 8, SUB-SECT. 8.— 
C. (b) i. 

177 i. Exceptions to general rule — 
SetUemenl supported by other considera- 
tion — Agreement to separate — Followed 
by immediate separation.) — Hill v. 
Hill (Man.), [1926] 4 D. L. R. 688.— 


PART I. SECT. 8, SUB-SECT. 8.— E. 

204 ii. Partition by father on 

remarriage — Allegation by settlor that 

8 


conveyance in fraud of creditors — Onus 
of proof .) — In 1904 a Burman executed 
on his remarriage a deed of partition 
by which he purported to convey to 
his daughter, the only child of his 
first marriage Sc then eight years of 
age, immovable property as her one- 
quarter share of the joint property of 
that marriage, Sc he appointed his 
own mother to take care of it. He 
remained In possession, but contributed 
to the support of his daughter, who 
resided with her maternal grandmother. 
At the time of the oonveyaneo the father 
was considerably indebted. Sc his 
creditors, finding that they could not 
attach the property, settled with him 
upon easy terms. In 1915 the father 
promised his daughter Sc her maternal 
luicle that the property would be 
restored to her. In 1925 the daughter 
sued for possession. 1’he father pleaded 
that the ronvoyanco was in fraud of 
his creditors, & that the suit was barretl 
by limitation : — Held : ujion the whole 
facts tho father had failed to discharge 
the burden, which was heavily upon 
him of proving that the conveyance 
was in fiuud of his creditors, & not a 
genuine conveyance of his daughter’s 
shan), possibly bberally ciUcuiated ; & 
consequently his possession was not 
adverse to his daughter, but on her 
behalf. — Ma Nowe Naino v. Maung 
Tha Maung (1928), I. L. R. 7 Ran. 4. — 
IND. 


PART I. SECT. 4, SUB-SECT. 1. 

209 xlx. .1 — Hawfax Banking 

Oo. V. Matthew (1888), 16 S. 0. R. 
721.— CAN. 

k i. Suspicious circumstances 

insufficient.) — Mere suspicious circum- 
stances are not sufficient to support a 
finding of fraud even in a case wherein 
a husband & wife are alleged to have 
been mixed up In it. — Kostzshyn v. 
Szczurko Sc Kostzshyn (Sask.), [1929] 
3 D. L. R. 474 ; 2 W. W. R. 289.— 
CAN. 

Bg. Plan to bring property into 
existence — Valid.) — Kearl v. Wonna- 
cott (Alta.), [1927] 4 D. L. R. 1051 ; 
[1927] 3 W. W. R. 693.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— A. 

224 II. .] — Dob d, Steel v. 

McGill (1842), 2 Ont. Dig. 2918.— 
CAN. 


PART I. SECT. 4, SUB-SECT. 2.— C. 

q i. - -.]— Schubert v. Koch, 

[19281 3 W. W. R. 623.— CAN. 

t i. •.] — Tho transfer of his 

homestead from a husband to his wife, 
when ho was Insolvent Sc In order ti) 
prevent his creditors from satisfy- 
ing their claims therefrom : — Hekl : 
fraudulent. — Barrett v. Baron, [1925] 
1 D. L. R. 474 ; fl925] 1 W. W. R. 87 ; 
19 Sask. L. R. 207 ; 6 0. B. R, 448.— 
CAN. 

t Ii. .1 — The transfer by a 

husband to bis wife of bis homestead, 
which is exempt from seizure under 
execution, cannot be set aside for the 
benefit of tho husband’s creditors. — 



Vol. XXV«— Fntudijlent and Voidable Conveyances. Oases 250-~428a. 


250. Add. Annotation : — Consd. Be Simms, [1930] 
2 Oh. 22. 

262. Add. Annotation: — Refd. Be Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Oh. 
863. 

339a. Subsequent sale to third party — 

Purchaser from sheriff entitled to recover.] — 

Kidd v. Rawlinson (1800), 2 Bos. & P. 59 ; 
126 E. E. 1166. 


Annotations ; — Oonsd. Arundell t?. Phipps & Taunton <1804), 
10 Ves. 139. Apld. Watkins v, Blroh (1813), 4 Taunt. 
823 ; Latimer v. Batson (1825), 7 Dow. & Ry. K. B. 106. 
Consd. Cook v. Walker (1856), 25 L. T. O. S. 61. Bofd. 
Jczeph V. lugrram (1817), 1 Moore, O. P. 189 ; Oromack 
t). Heathoote (1820), 4 Moore, O. P. 357 ; Steward v. 
Lombe (1820), 1 Brod. & Bing. 506. 

377. Add. Annotation : — ^Refd. Be Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1926] Oh. 853. 


396. Add. Annotation: — Consd. Jagger v. Jagger, 
[1926] P. 93. 

396. Add. Annotation : — Consd. Jagger v. Jagger, 
[1926] P. 93. 

422a. Lloyd’s Forniturb Palace, 

Ltd., Evans v. The Co., No. 428a, post. 

428. Add. Annotation : — Consd. Be Simms, [1930] 
2 Ch. 22. 

428a. Issue of debentures to one creditor — 

Issue postponed for benefit of company.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past &; future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not 


Russian Mbroantilb Oo., Ltd. v. 
Blobooa & Sloboda (Alta.), [1927] 4 
D.L.R.981; [1927] 3 W. W, R. 451,— 
CAN. 

a i. Husband trustee for wife of 

property conveyed .] — Gray v. Ford, 
11926] 1 W. W. R. 943 ; 34 B. C. R. 
.,17— CAN. 

a ii. Goods purchased with wife^s 

money — goods of husband exempt 
from seizure for dc6 <.]— Revelstoke 
Sawmill Co., Ltd. v. Stratford. 
[ 1 928] 4 D. L. R. 772 ; [1928] 8 W. W. R. 
2G0.-- CAN. 

PART I. SECT. 4, SUB-SECT. 2.— D. 

sh. Citnveyance by husband to wife — 

I*roof of validity against creditors — 
A^idavits necessary. property 

is claimed by or on behalf of a wife 
under a conveyance to her dmlng 
(•.overture, an explanation of the trans- 
jietlon should be given on oath to show 
that it waa bond fide, good aa against 
t he husband’s creditors ; the affidavits 
for this purpose should be by the 
petitioners, & should bo satisfactorily 
corroborated by disinterested persons 
(tf known credibility. — Ex p. Lyons 
( 1809), 2 Ch. Ch. 357.— CANV 

sk. fteconveyance by wife to husband — 
Land held by wife on trust for husband.] 
-WiNDHOu Auix> Sales Agency v. 
:\rAKTlN (1915), 7 O. W. N. 471; 8 
(). W. N. 130, 252 ; 25 1). L. R. 549 ; 
:{3 O. L. R, 354.— CAN. 

si. Voluntary conveyance — To person 
of satne name as owner — Necesmy for 
i\rplaruitio7i.]-~Ex p. WriqhT (1809), 
2 Ch. Ch. 355.— CAN. 

sm. Family arrangement — Without 
CO nsidf ration .] — Hawkins r. Aolas- 
siNGER, 11928] 4 D. L. R. 188.— CAN. 

PART I. SECT. 4, SUB-SECT. 3. 

n i. Payment of charges <£• incum- 

brances.] — The promise of a transferee 
to pay the charges & inciiinbranoes 
against the property transferred is not 
a Huffleient consideration to support 
the tmnsaction as against the creditors 
of the transferor. The question 
whether a transfer was a volimtary 
one or not for good consideration is 
only important as against creditors 
where it was made bond fide. — Bludoff 
V. OsACHOFP, [1928] 3 D. L. R. 170; 
[1928] 2 W. W. R. 160 ; 22 Sask. L. R. 
533.— CAN. 

PART I. SECT. 4, SUB-SECT. 6.— A, 

264 iii. .] — Galibert v. 

SociETE D*Adminisi’ration Genrralb 
& Banque Nationale&Cie, General 
i^’Entreprtsks Publiques, [1925] 3 
D. L. R. 1206 ; [1925] S. C. R. 683.— 
CAN. 

264 Iv. .] — CJUMMTNOS &; 

Ellis v. 0*Fltnn (1024), 34 B. C. R. 
275.— CAN. 

264 V. .] — A sale by a son 

to his father, made when tbo son was 
in insolvent oiroumstanoes Sc with the 
common intent Sc effect of giving a 


£ rcfci*onoe : — Held : void. — Hunter v. 

lAWTUK, [1925] 1 D. L. R. 058 ; [1925] 
I W. W. R. 411 ; 36 Man. L. R. 126.— 
CAN. 

264 Vi. .1 — Enfield 

Realty Co. e, Peterson (Sask.), 
[19261 2 D. L. R. 1005.— CAN. 

264 vii. .] — Canadian 

Oil Co., Ltd. v. Jamieson (Sask.), 
[1926J 2 D. L. R. 1046.— CAN. 

PART I. SECT. 4. SUB-SECT. 6.— C. 

sd. Under guarantee — Voluntary con- 
veyance set aside .] — Ontario Wind 
Engine & Pump Co. v. Bobo (Alta.), 
[19261 1 D. L. R. 57 ; [19261 1 W. W. R. 
45.— CAN. 

PART I. SECT. 4, SUB-SECT. 6.— A* 

se. Under sale by parol.] — Held : tho 
sale was void as against subsequent 
creditors. — ^Williams v. Rapelje 
(1880), 8 C. P. 186.— CAN, 

PART I. SECT. 4. SUB-SECT, 7. 

sf. Conveyance to wife — Onus of 
proof — Disciwrgc of onus.] — If land is 
transferivd by a hosbaud to his wife, 
who bond fide works the land on her 
own account, a person alleging that the 
whole transaction, including the work- 
ing of the laud, is colourable only must 
satisfy the ot. by shovidng facia & 
circumstances which go beyond raising 
a more suspicion. — Johnstone Lumber 
Oo. V. Hager, [1924] 1 D. L. R. 693 ; 
1 W. W. R. 389 ; 20 Alta. L. R. 280.— 
CAN. 

PART L SECT. 4, SUB-SECT. 11. 

418 i a. .1 — Tho assignment of a 

lease by the lessee to a trustee, for a 
bond fide creditor of the assignor, with 
tho intention of thereby evading the 
oroditore of the lessee, is not a fraudu- 
lent assignment. — Dob d. Biqgard v. 
Millard (1839), 1 Ont. Dig. 480.— 
CAN. 

418 xiil. .] — Shaver v. Gold- 

HAR, [1025] 2 D. L. R. 1216.— CAN. 

418 xlv. -.]—He Rioe, [1928] 
2 D. L. R, 96.— CAN, 

a i. .]— Security given by 

an insolvent debtor to a creditor with 
intent to give him a preference over 
other creditors is void : but the 
existenoe of the intent may be 
negatived by showing that the debtor 
yidded to the importunity of the 
preferred creditor. Sc may also be 
negatived by proof of tho existence of 
some other motive which may not have 
had its origin in the creditor, e.g. when 
property is convoyed as the result of 
rear of a criminal prosecution or where 
the transaction has its origin in the 
recognition of a moral obligation to 
restore property improperly converted. 
— Goldman v. Harrison, [1928] 3 
D. L. R. 73 ; 62 O. L. R. 291.— CAN. 

sj. Mortgage to obtain loan to pay 
creditor — J^eaumption that mortgage 
void.]— Miller Osier, [1925] 4 
D. L. R, 692.— CAN. 
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sk. What constitutes preference — 
Security given to crediior^Debtor in- 
solvent.} — W., secretary -treasurer of 
pltf. municipality, misappropriated 
funds. At hfs request deft, sent him 
a cheque to pay off a mtge., & in re- 
payment sent deft, his own cheque, 
which was refused by tho hank. He 
also received from deft, a cheque to 
purchase on interest in land, which he 
deposited to the credit of the munici- 
allty. He notffied deft. Sc assigned 
im seciiritioB to cover the two cheques. 
Within sixty days of the assignments 
pltf. began action to set them aside as 
preferential : — Held : under Assign- 
ments Act, R. S. S. i909, then In force, 
the asKigmnents to deft, were void as 
against pltf. Sc should be set aside. — 
Mount Hope Rural Municipality v. 
Findlay (1922), 60 D. L. R. 600 ; 15 
Sask. L. R. 40; [1921] 3 W. W. R. 
658.— CAN. 

b1. Who is a ** creditor ** — Agent 
making advance out of funds of principal 
— No pressure by principal for security.] 
— Mount Hope Rural Municipauty 
V. Findijiy (1922), 66 D. L. R. 660 ; 
15 Sask. L. R. 40 ; [1921] 3 W. W. R. 
658.— CAN. 

PART I. SECT. 5, SUB-SECT. 1. 
o. Delete this case. 

t i. On crops raised by vendee.] 

— If land is transferred by a husband 
to his wife, who bond fide works the 
land on her own account, even if the 
transfer is one that as against creditors 
can be set aside, the wife is entitled to 
tho crops raised under her operations. 
— JOHNBTONK LUMBER CO. V. HaGER, 
[192411 D.L. R. 693 ; 1 W. W. R. 389; 
20 Alta. L. R. 286.— CAN. 

t ii, .] — The fact that a 

sale of land is found to be fraudulent 
Sc voidable as against exemtiou 
creditors of tho vendor, does not 
entitle them to seizo crops grown 
thereon by the vendee, although the 
rule is otherwise if tho transaction is 
shown to bo a mere sham. — Banque 
Canadienne Nation ale v. Tencha, 
[1927] 4 D. L. R. 665.— CAN. 

PART I. SECT, 5. SUB-SECT. 2.— A. 

tn. Not receiver of company — Alleged 
fraudulent preference made before re- 
ceiver appovUed.] — Fox v. Nipissing 
Ry. CJo., Gooderham v. Nipissing Ry. 
C3o. (1881), 29 Gr. 11.— CAN. 

PART I. SECT. 6, SUB-SECT. 2.— C 

e i. Personal representative.] — 

Pltf., a daughter of R., deceased, pur- 
chased judgments which had been 
obtained against K. in his lifetime. 
She later became administratrix of his 
estate. She then, as administratrix & 
in her personal capacity, sued her 
brother, deft., attacking transfers 
made by R. to deft, as having been 
made to defraud creditors: — Held: 
pltf. *8 position as administratrix did 
not entitle her to attack tho fraudulent 
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voidable under 13 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 
authorities, a present fraudulent intention 
to prefer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avoided merely because the 
debtor always had the intention to prefer 
the creditor at some time or another (Homer, 
J.). — Be Lloyd’s Furniture Palace, Li^d., 
Evans v. The Co,, [1925] Ch. 863 ; 95 L. J. Ch. 
140 ; 134 L. T. 241 ; [1926] B. 0, R. 29. 

525a. Refusal of fair offer.] — ^After bill 

filed on belutlf of creditors to sot aside as 
fraudulent & void a voluntary stitilement by 
A., their debtor, & a composition signed by I 
the ciHiditors in ignorance of such prior 1 
voluntary settlement, the debtor was adjudi- 
cated bankrupt, <& an order was made by 
the Ct. of Bkpey. setting aside the voluntary 
settlement. Pltfs., whose claim to prove 
under the bkijc>'. had been admitted not- 


withstanding the opposition of the trustees 
of the settlement, wrote to them proposing 
to dismiss the biU without costs as against 
them, & that pltfs.’ costs should come out 
of the estate. The trustees declined this 
proposal, but offered to consent to an order 
staying all proceedings in the suit without 
costs, or dismissing the bill without costs ; — 
Held : the trustee's of the settlement, who, 
by their refusal of pltfs.’ offer, had compelled 
them to bring the suit to a hearing, must pay 
all pltfs.’ costs incurred since the date of that 
offer. — ^Tanqueray v. Bowles (1872), L. R. 
14 Eq. 151. 

525b. Negligent solicitor-trustee.] — ^A 

decree being maide for setting aside a volun- 
tary settlement, on the ground of the omission 
of a power of revocation : — Held : the soh*. 
who prepared the deed, A who was one of the 
trustees named in it, must pay bis own costs 
as a penalty for not having called the settlor’s 
attention to the absence of the power. — 
Henshall V. Fereday (1873), 27 L. T. 743 ; 
21 W. R. 240; on appeal, 29 L. T. 46, 


Part II. — Conveyances Impeachable by Subsequent 
Purchasers under Statute. 

594. Add. Annotation to (1) Refd. Bird v, (1006), Lane, 22 ; 145 E. R. 207. 

I. R. Comrs. (1924), 12 Tax Oas. 785. 

604a. Settlement with uses in remainder.] — Held: 619a. .] — IIkisier v. Clarke (1709), 2 

fraudulent against a purcliaser. — Anon. Cas. Abr. 40 ; 22 E. K. 41, L. C. 


tranuferfi. A debtor who fraudulently 
transfers Ills property eaimot himself 
attack Ills fraudulent transaction, &. 
his administrator has no greater light. 
— IlYAN r. (^-IIAKLEB WORTH, 

t;?. 0. 11. 427 ; 3 D. L. U. 431.— CAN. 

PART I. SECT. 6, SUB-SECT. 2.— 
D. (a). 

sp. Secured creditor,] — If the se- 
curity of a secured creditor is suffleient 
to satisfy his claim in full he cannot 
bring action under Frauduiont Pre- 
ferences Act, R. S. S., 1920 (c. 204).— 
IUkbett V, Bajiox, [1925] 1 D. L. R. 
474 ; [1025] 1 W. W. U. 87 ; 19 Sosk. 
J.. U. 207 ; 5 C. U. II. 448.— CAN. 

sq. S. P. McLeai^ tJ. Raterin 
(Sask.), [1926J 4 D. L. R. 174 ; [1920] 
2 W. \V. R. 671.— CAN. 

St. Not creditor advising conveyance,] 
—Blackley v. Kenny <1889), 16 
A. R. 522.— CAN. 

PART I. SECT. 5, SUB-SECT. 2.— 
D. (c). 

m i. .1 — Pltf, suing for a tort, 

such as slander or malicious prosecu- 
tion, is not a creditor of doft. until 
he has recovered judgment In the 
acthm, & has no status to impeach a 
conveyance as fraudulent against him, 
oven though it was made because of 
the threatened action. — Fisher v. 
Kowslowski (19134, 25 W. L. R. 417 ; 
5 W. W. R. 91 ; 13 D. L. R. 785 ; 23 
Man. L. R. 769.— CAN. 

m ii. .1— A judgment creditor 

may In Ids own name maintain an 
jujtion to set aside a conveyance as 
fraudulcmt & void, without having 
a lien by virtue of an execution fn the 
hands of the sheriff. — B bown r. Wetl, 
[1927] ID. L.R. 218; 61 0. L. R. 55.— 
CAN. 

sw. Judgment for alivimiy .] — Where 
a wife, having obtained a Judgment hir 
permanent alimony, brought an action 
to have a release executed by the 
husband set aside & the transacUon 


declared profcrcutial, frauflulcnt, 8c 
void, nndcr Fraudulent CJouveyanees 
Act, n. S. 0., 1914 (c. 105)1— Held: 
even if pltf. wms not her husband's 
creditor she could nevertheless bring 
an action, for under sect. 3 “ creditors 
& others ” were protected. — SnEPHAiin 

V. Shephard, [1925] 2 1>. L. R. «97; 
56 O. L. R. 555 ; affg., [1924] 3 
D. L. R. 566.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

sx. Whether proceed h may he ful- 
/otved.}— Tliv fact that a conveyance 
is set aside as fraudulent against the 
transferor’s creditors does not rtmder 
available to them the proceeds of a 
policy of insurance which, after said 
transfer, was effected by the l-mns- 
feree in bis own favour & paid for by 
him. — Canadian Cketht Men ’a Trust 
Assocn., Ltd. v. Chow Lun, [1931] 1 

W. W. R. 211 ; ID. L. R. JOOO.— 
CAN. 

PART I. SECT, 6, SUB-SECT. 2.— B- 

k (p. 219) i. .}— The rule 

that In an action by a Judgment 
creditor to set aside a transfer by his 
debtor as fraudulent against creditors 
the debtor is not a necessary" or proper 
party when ho has no Interest in the 
land transferred & no relief is asked 
against him docs not apply where It is 
alleged that he still has an Interest in 
said land & a sale of the land is stayed 
for t<i .satisfy the judgment. — Ruhhkll 
(Duke or Bedford) v. Mukiuiy & 
Caron (Sosk.), [1929 J 3 i>. L. R. 787 ; 
2 W. W. R. 324.— CAN. 

d (p. 220) i. Unless execniion 

creditor.] — ^An execution crediUir, who 
8uc^ to set aside a transfer by his 
debtor on the ground that It is fraudu- 
lent. against creditors, is not obliged to 
sue on behalf of all other creditors of 
debtor as well as himself. Origin of 
the distinction in this respect between 
execution creditors & simple contract 
creditors reviewed. — ^S t. Grboou Mer- 
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cantile Co. v. Halbach & Bani^ of 
M oN-mEAL, [1927] 1 D. L. R. 701; 
[1927] 1 \V. W. R. 247 ; 21 Sask. L. R. 
315.- CAN. 


PART 1. SECT. 6. SUB-SECT. 2.- D. 

5 J, — .]- Scmbl€ : In an 

action under Fraudulent Preferences 
Act, R. S. 8., 1920 (c. 204), the on«.s 
is always on pltf. of proving debtor’s 
Insolvency. -McLean v, Ratekin 
(Sask.), [1927] 4 D. L. R. 7.39; [1927] 
3 W.W. n.444; «m/..[192«] 1 D.L. R. 
18; [1928] 2 W.W. R. 421; 22 8. L. R. 
033 ; 10 C. B. R. 150.— CAN. 

o (p. 223) i. .] — In an 

action to set aside as fraudulent against 
croditurs a transfer between sisters : — 
Held : the corroborative evidence 

necessury to meet the primd facie case 
which pltf, established by .showing a 
transfer between near relatives in oir- 
cumstaiicefi suapicion, had been 
supplied. — LuNDyuisT v. Pulp, [1925] 
.3 D. L. 11. 84 ; [1925] 1 W, W. K. 
834.— CAN. 


o (p. 223) ii. -.1 — Kustiner 

V. Yasinka (Sask.), [19271 4 D. L. R. 
097 ; [1927] 3 W. W. R. 328.— CAN. 

B (p. 223) 1. .]— Knox v. 

Shaw, [1927] 3 D. L. R. 1185 ; [1927] 
2 W. W. R. 491 ; 31 Sask. L. R. 693.— 
CAN. 


s (p. 223) il. .] — Brown v. 

Weil, [1927] 4 D. L. R. 218; Cl 
O. L. R. 55.— CAN. 


1 (p. 223) iii. -.]— Kushner 

V. Yasinka (Sask.), [1927] 4 D. L. R. 
697 ; [1927] 3 W. W. R. 328.— CAN. 


0 (p. 223) i. Of hirna ftdes .] — 

McNeill v. (Uirnb (1931), 3 M. P. R. 
195'.— CAN. 


PART IL SECT. 3, SUB-SECT. 2.— 
B. (a). 

672 i. Necessity for vaZuahle consuiera- 
tion .] — Doe Proudfoot v. McCkiAE 
(1842), 6 O. S. 602.— CAN. 
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Part III. — Conveyances Impeachable from Position 

of Parties. 


807a. .] — A conveyance by a weak man for a 

email consideration set aside. — Clarkson v. 
Sanway (1723), 2 P. Wms. 203 ; 24 B. R. 
700, L. C. 

Annotations: — Consd. Cray v, Mausfleld (1750), 1 Voe. Sen. 

370. Re!d. Hawoa t>. Wyatt (1790), 2 Cox, Eq. Gaa. 2(53; 

Blachford v. Christian (1829), 1 Knapp, 73. 

831a. Deed not fully explained to donor.] — 

Philupson V , Kerry (1863), 32 Beav. 628 ; 
9 L. T. 40 ; 11 W. R. 1034 ; 66 B. R. 247. 

Annotation ;-~Apld. Ellis w. Ellis (1909), 2G T. L. R. 166. 

834a. .] — ^A voluntary gift will be set aside 

when the relations between the donor & the 
donee have at, or shortly before, the execution 
of the gift been such as to raise a presumption 
that the donee had influence over the donor, 
unless the donee discharges the ontis of prov- 
ing that the gift was the spontaneous act 
of the donor, acting under circumstances 
which enabled the exercise of an independent 
will. Independent legal advice is not the 
only way in which the presumption can be 
rebutted ; & the presumption may be 

rebutted even if the advice, when given. 


was not taken. — I nche Noriah v. Shaik 
Allie Bin Omar, [1929] A. 0. 127 ; 98 
L. J. P. 0. 1 ; 140 L. f. 121 ; 45 T. L. R. 1, 
P. C. 

844. Add» Annotation : — Consd. Inche Noriah 
V. Shaik Allie Bin Omar, [1929] A. C. 127. 

844a. .] — Greenlaw v . King (1841), 10 

L. J. Ch. 129 ; 6 Jur. 18, L. C. 

Anfiotations : — ^Retd. Llewellyn r. Badeley (1842), 1 Haro, 
527 ; WalBlngrham v. Goodrlcko (1843), 3 Haro, 122 ; 
Beaden v. King (1852), 9 Hare, 499 ; Boyd v. Barker 
(1859), 28 L. J. Ch. 445 ; Guest v. Smythe (1870). 5 (7h. 
App. 553, n. ; Fenner r. L. & S. E. Ry. (1872), L. R. 7 
Q. B. 767. 

845. Add, Annotation : — Consd. Inche Noriah 
V, Shaik Allie Bin Omar, [1929] A. 0. 127. 

895a. .] — If a legatee agrees to sell to the 

exor. of the will his legacy for an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction. — 
Re Biel’s Estate, Gray v, Warner (1873), 
L. R. 16 Eq. 577 ; 42 L. J. Ch. 550 ; 28 
L.T. 835; 21 W.R. 808. 

Annotation : — Retd. Harloe v. Harloe (1875), 44 L. J. Ch. 512 


PART HI. SECT. 1. 

k i. - " a ixTHon of full 

tV uiKhsrstandiag, who at ih(^ t iiuc was 
MiOVrinK' iiiulor oinotiorml dlstross A* 
l(»sH of int(;r(‘st in Hfo, OKinnit.od a 
Aoluntary Iransfor of her properly in 
fa\our of A. with whom hIu* was then 
livinjf. In a suit by H. t(» w'.i Hside tlie 
i ransfer : the facts did not 

show want of eapueily, nor did the 
♦•ireumstanees <'onstil.uto a fidneiary 
relMl jonship, A In the ahKonec of fraud 
<n* overreaching: 1 he el . eouhl md. ent<!r- 
teiii the suit.- 15()Y1» r. Al.KXWPKit 
(1931), 31 S; If. N. S. \V. 615 ; 18 N, 

W . W. N. 262. - AUS. 

1 i, Grantor xtriihmti Imsincss 

crp( rirffu'c.] — Held: the JiLstruineiits 
w ere; void in equity.— E diniutugh Life 
Ahs^tjuance Co. v. Allen (1871), 18 
Cr. 125. - CAN. 


p i. — .] - The social relation - 

sliip helween donor &. donee, lli(' 
former a man of 83 years whoso imuitul 
powers were ffreally weakened, addtMl 
to tJie fuels that he liad made the donee 
his llnaneial agent with nispeet to a 
eei'tain transaetion, & reposed much 
(!ontldone,o in him, was held to rtiise 
the; presiunption of undue intlueneo. — 
Jie M(dilEJ<SON, TRUSI’S tc Guarantef. 
Oo., Ltd. v. JluADroRn, [1930] 3 

\V. W. R. 368 ; 4 1). L. R. 915 ; affy., 
[1930] 3 I). L. 11. 378.— CAN. 


p ii. - ■ - .l—Iitf., an aged, 

ignorajit, & w’orn man, trunsfeiT<‘d his 
land to his sou, deft., the imly cou- 
slderatiou to jdtf. being a lease for 
30 yt'ars, in consideration of one dollar, 
of a, small liouse garden, part of tlio 
land convoyed, and an agreement to 
sn])ply pltf. j»eriodicully with ceiiaiu 
j)rovisions i—JIcJd : the transaetion 
should he set aside on the ground that 
it was an improvident transaction made 
]u'aetically without consideration & 
without advlec. In favour of a person 
wiu> had a duty at least to sec that the 
trunsiuiion went n(» furtlier than was 
aetually necessao'. — JlRrNVK r. 
Hrvnyk, 11932] 1 W. W. K. 82; 1 
I>. L. 11. 672; 10 Man. L. It. 173. - 
CAN. 


p iil. Grant in consideration of 

niairUenance for life.l — A woman, 09 
years old, transferred land to dofts. in 


consideration of her maintenance for 
life, which transfer the Supremo Ct. of 
Tfismania on her death set aside as 
procurt>d by imduo influence: — Held: 
the transaction was properly set aside. 
— Watkin« V. COOMBES (1922), 30 
C. L. 11. 180,— AUS. 

p iv, <£• illiterate .] — Conveyances 

set aside on grounds of improvidence, 
i<c want of proper professional advice. — 
Sn AN AO AN V. SUANAOAN (1884), 7 

U, n. 209.— CAN. 

r i. Deaf <£: illiterate — Orms of 

pr(X)f.] — Action to set aside a con- 
veyance obtained from an old w’omau 
wiio w^as deaf & miable to write, & 
who had no relatives or friends, by 
the reeve of the towTiship in which 
siie lived, &: who w'as well known os 
a justice of the peace, & an active, 
shrew'd business man, engaged in many 
eiiUu*])ri,ses : — Held : the onus was not 
on deft., & pltf. must prove her case. — 
M(’Kwak V. Milne (1884), 5 O. 11. 100. 
— CAN. 

t i, Omis of proof.] — i'ho fact 

that deft., who had set uj» the defence 
of fraud to au action on a guarantee, 
1)10 \'ed that lie could not read or WTile 
the English language, that In which 
the guarantee was written, was held 
not to be siifflcient of Itself in the 
present case to raise such a primd furie 
presumption of fmud as to justify the 
trial judge in placing on pltf. the 
burden of proving alllrmatively that 
that portion of the document, which 
deft, attacked, was in fact read over 
to him & that ho undei’stood the same. 
— Lahby V. JoiiNHOx, [1928] 4 D. L. R. 
956 ; [1928] 3 W. W. It. 447.— CAN. 

PART 111. SECT. 2, SUB-SECT. 1. 

832 ii. .] — Kry8 v. Krys, [1929] 

1 1). L. R. 289 ; S C. R. 153.— CAN. 

e (p. 259) i. .] — Plaktzer v . 

Raymond (Ont.), [1927] 2 D. L. R. 
389 ; 8 0. B. R. 181.— CAN. 

s (p. 259) i. — .] Barrv V. 

Mi GriRE (1931), 3 M. J*. It. 172. - 
CAN. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

•w. Fiduciary relationsli ip — Where 
no independent odriVr.] — Goitlkt v. 
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Tardif (Man.), [1929] 4 1). L. It. 128. - 

CAN. 

PART III. SECT. 2, SUB-SECT. 2.— B. 

sx. Onus of proof — On party alleoiny 
fairness of transaction — Sale by parent to 
son. ] — In an action by a father against 
his son to set aside a transfer on the 
gronnd of fraud, w'hcre admittedly lu) 
pecuniary consideration passed at the 
time, the father (jould not speak 
Englisli, the solr. who drew the transfer 
spoke only English, & the document 
w’^as in JOngllsb, & the father was 
entirely dependent on the son for 
information as to what was said & 
done, the bimden of proof w^as held to 
be upon t-hc sou that his father knew 
well the natni'e tc effect of the instru- 
ment. — IW^VNf’TTFK V. IW’ANCTIUK 
(Alta.), [1919] 3 W. W. It. 363; 48 
D. L. R. 3SJ.~CAN. 

PART III. SECT. 2, SUB-SECT. 2.— F. 

sy. When presumed — Husband in 
impaired phjmeal c£* menial condituyn — 
Wife with business ability.] - McCaf- 
FREY r. McCaffrey^ (1891), 18 A. IL 
599.— CAN, 

PART III. SECT. 2, SUB-SECT. 2.— M. 

BZ. Fian^.> e rf; fLane/*s faiher ,] — Where 
shortly after the death of assured the 
beneficiary* bis flHnc6e, assigned to 
his father, without consideration, all 
her interest in the i»olicy & the benefits 
thereof : — Held : In the circumstances 
she should be declared entitled to the 
insurance money. — Redmond v. Bouet 
(Man.), [1927] 1 D. L. R. 1057 ; [1927] 
1 W. W. R. 386 : affd., [1928] 4 t). I.. K. 
806; [1928] 3 W. W’. II. 345 ; 37 Man. 
L. R. 458.— CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

r i. .] — Pltf. pm’chased land from 

deft. Subsequently pltf.’s husband 
having been convicted of a crime & 
sentenced to imprisonment, deft. 
Induced pltf. to retransfer the land to 
him : — Held : pltf. having been Imposed 
on, & having conveyed the land for 
less than the real value thereof & 
without independent advice, the trans- 
fer should be set aside. — Coij* v. 
Hunter (1911), l W. W. R. 314.— CAN. 



Casea 90ea— 964a. ENaLTSH akd Empire Digest Supplement. 

909a« .] — Deane v. Rastron (1792), 1 Anst. Broderick (1713), 1 P. Wms. 239 ; 24 

64 ; 146 B. R. 801. B. R. 369, L. 0. 

964a. Purchase by devisee — Representation that Annotation .—-Retd. Baugh v. price (1762), x Wiia. 320. 
defective will duly executed.] — Broderick v. 


928 lii. .] — MoEaohern v, 

SOMERVILLB, McEAOHBRN V. WHITE 
(1876), 37 U. O. R. 609.-~CAN. 

PART III. SECT. 3, SUB-SECT. 2.->A. 

935 i. Principles of relief — Presiimp- 
tion of ^ncapaci^y.h^Expectant heirs 
& reversioners need to be protected 
against the consequenoes of their own 
improvidence in dealing with designing 
men. — ^Morey r. Totten (1867), 6 Gr. 
176.--CAN. 

PART III. SECT. 4, SUB-SECT. 3. 
c 1. .] — Pltf. a person of 


little or no business ability, who was 
possessed of a life interest in a capital 
sum of considerable amount, had been 
adjudicated bkpt., & under threat of 
his creditors to realise the life interest, 
had approached deft., a money-lender, 
for assistance. Notwithstanding the 
business ignorance of pltt. Sc the 
financial straits in which ho was placed, 
of which deft., by reason of previous 
transactions with him, must have been 
well aware, & without pltf., being 
independently advised, a sale of the 
life interest to deft, was arranged at 
a figure considerably under its real 
value. In an action brought some 
eleven years later to have the trans- 


action set aside ; — Held : although 
inadequacy of oonslderation for a 
transaction is not of itself sufficient to 
give rise to a presumption of undue 
influence, the surrounding circum- 
stances in the present ceuso were 
sufficient to show that pltf. was in the 
bands of deft. Sc the suDsequent delay 
In bringing action, & the conduct by 
pltt.. In effecting further insurance in 
pursuance of the transaction having 
taken place, wlille pltf. yet remained in 
ignorance of its impeachable nature, 
did not amount to a confirmation Sc 
same shoxild be set aside. — Harris t?. 
Richardson, [1929] N. Z. L. R. 668.-- 
N.Z. 
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FRIENDLY SOCIETIES. 

Part III. — Unregistered Societies. 

17, Add. Annotation : — As to (3) Refd. Greenberg v. Cooperstein, [1926] Cb, 057. 


Part IV.— Collecting Societies. 


35. Add. Annotation : — ^Apld. Bell v. Barker 
(1927), 91 J. P. 189. 

35a. — .] — Industrial Assurance Act, 1923 (c. 8), 

B. 26 (1), applies whether the transaction 
involves transfer of the whole membership 
or interest of the assured, or of only one 


Part XI. 

73a. What majority required — Levy on prosperous 
branches — In aid of non-prosperous. |— The ct. 

held that the Ancient Order of Foresters 
were entitled to alter tlie general laws of the 
Order without a nino-tentiis’ majority so as 
to compel branches or cts. of the society 


policy out of several, &- whether the trans- 
feree is or is not already a member of, or a 
person assured with, the new society. — 
Bell v. Barker, [1928] 1 K. B. 368 ; 97 
L. J. K. B. 155 ; 138 L. T. 226 ; 91 J. P. 189 ; 
44 T. L. R. 33 ; 25 L. G. R. 505 ; 28 Cox, C. C. 
451, D. C. 


Rules. 

which were in a good llnancial position to 
contribute 7J per cent, of any sm'plus on 
valuation for the support of branches which 
were not ■prosi>ering. — Bundey v. Seabrook 
(1932), 48 T. L. K. 361 ; 70 Sol. Jo. 289. 


Part XII.- 

109a. Agent — Termination of employment — Under 
amended rules.] — Pltf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
. office so long as their conduct was satirfactory , 
After pltf. reached the age of sixty-five defts. 
altered their rules, by providing that agents 


-Officers. 

should be compulsorily retired at the age of 
sixty-five, & defts. terminated pltf.'s employ- 
ment : — Held : as the rules, on the face of 
them, were alterable, pltf. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment. — Page v. liivER- 
rooL Victoria P^iendly Society (1927), 
43 T. L. R. 712, C. A. 


Part XIII. — Membership 


138. Add. Annotation : — Apld. R. v. Lancashire 
J J., Ex p. Tyrer, [1926] 1 K. B. 200. 

155a. What must be disclosed to directors.] — 

On the construction of Geo. 3, c. Ixxiii., by 
which the Customs’ Annuity & Benevolent 
Fund was established, & of the rules made 
imder the authority of that Act : — Held : 
(1) in appointing a “nominee” of a sub- 
scriber’s interest in the fund the directors 
ought to be informed for what purpose the 
nominee is appointed & to whom money is 
to be paid. This may be done by the 


instrument appointing the nominee or by 
some other instrument signed by the sub- 
scriber, or by his will ; (2) Setnblc : a 

“ nominee ” may be a person who is intended 
to take as a tiustee for others. — ^Urquhart v. 
Butterfield (1887), 37 Ch. D. 357 ; 57 
L. J. Ch. 521 ; 57 L. T. 780 ; 86 W. R. 376 ; 
4 T. L. R, 161, C. A, 

155b. Who may be nominee— Trustee.] — 

Urquhart V. Butterfield, No. 155a, a7iic. 

175a. Insurance of child for more than statutory 
amount.] — Resps., an industrial assurance 


part XIII. sect. 8, SUB-SECT, 2.— A. 

sx. Conditions precedent — Delivery of 
vojicy db pa^munt of premium.] — ^In an 
action wherein pltfB. sought to recover 
benefits from a fraternal society as the 
beneficiaries of a deceased who was 
alleged to have become a member 
; — Ueld : applying soots. 81 (3) 
^ 86 (1) of Insuranoe Act, 1025, 
u erased *8 appUoatlon for membership 
the aoooptanoe thereof did not effect 
a contract binding on the society 

J.S. 


because no policy, or certlfloato of 
membership, was delivered Sc pasmicnt 
of the first premium or at least all of it 
had not been made, which, under said 
sects., were conditions precedent to a 
bindJi^ contract. — Pederson r. Em- 
riRB Some Benefit Assoon., [1931] 
2 W. W. R. 858.— can. 

PART Xm. SECT. 4, SUB-SECT. 2.— C. 

•a. Bentwlentassociationi^^ 
under CJutrUable Assodaticna Aci» 
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R. S. M., 1913 (c. 2T)—VaHdUv of 
hye-lau) as to nomination .) — Theobald 
t>. Winnipeg Musicians Assoon., 
[1927] 1 D. L. R. 57 ; 36 Man. L. R. 
163 ; [1926] 3 W. W, R. 337.— CAN. 


PART XIII. SECT. 4. SUB-SECT. 3.— B. 

1 1 . Sum payalde hy rules to 

“ undfno or heirs or represerUatives *’ — 
** Or not read as ** attd.*'] -Appleby 
V. SF.ARLE (1930), 2 M. P. R. 319.— 


31 
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CO., issued three policies of insurance 
in respect of the life of a child, for 
sums which aggregated more than the 
statutory maximum, though each was for 
a sum less than that maximum. Each 
policy contained a provision that no payment 
would be made which either alone or in con- 
junction with other such payments exceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Industrial Assurance Act, 1923 (c. 8), 

s. 39 (2) : — Held : (1) the words in sect. 4 (1) 

“ relating to payments on the death of 
children ” were merely descriptive of the 
group of sects, in the 1896 Act headed “ Pay- 
ments on death of children,” & did not limit 
those sects, in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance ; (2) the above 
pi'ovision in each policy had no legal effect 
at all, & it could not be contended that in 
fact tlie CO. did not insure for more than the 
statutory amount ; (3) the pi'oceedings were 
in time because, for this purpose, the insur 
ance co. did not insure from the time only i 
when the policies were taken out, but (Lord 
Hewaht, O.J.) cither insured on every 
occasion when a premium was paid, or 
(AvoRY, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force. — Harker v. 
Britannic Assurance Co., Ltd., [1928] 

1 K. B. 766 ; 97 L. J, K. B. 359 ; 138 L. T. 
395 ; 91 ,T. P. 51 ; 44 T. L. R. 243 ; 72 
Sol. Jo. 121 ; 26 L. G, R. 136 ; 28 Cox, C. C. 
475, D. C, 

/jmtniatwn : — As to (2) Distd. Hirst r. Ijlverpool Victoria 

Frieinlly Society’. Clark r. London & Mancheetor Asaco. 

Co., [11)30] 2 K. B. 209. 

175b, Proviso In policy limiting sum assured.] 

— In 1920 H. took out a policy of industrial 
insurance on the life of his daughter, then 
aged three months, at a premium of twopence 
per week, in 1925 he effected a similar 
policy on the life of his son, then aged one 
month, in each case assuring the amounts 
respectively set out in a Tabic contained in 
the policy. The Table in the policy of 1920 
was made out on the basis of a premium of 
one penny per week & insured sums payable 
on the death of the life assured varying in 
amount according to age & the time the 
policy had been in force ; it also contained the 
following statement ; “ Twopence per week 
will assure double the above sums provided 
that in any case where the amount secured by 
the larger premium would exceed the Itmitls 
of assurance prescribed by Friendly Societies 
Act, 1896 (c. 25), viz., £6 for children imder 
five years of age, & £10 for children under 
ten years of age, the sum assured shall be 
limited to £6 or £10 as the case may require.” 

In the policy of 1925 was a statement that 
the amount j^ayable under it was subject to 
the limitations of Friendly Societies Act, 
1924 (c. 11): — Held: in view of the state- 
ments in the two policies limiting the amount 
insured in each case to the statutory 
maximum, neither policy contravened the 
provisions of the IMcndly Societies Acts, 
189G 1924, & was valid. 

In 1925 O. signed a proposal for a whole 
life assurance on the life of her son, then 
aged <uie yctir next birthday, at a weekly 
]>remium of one penny for a sum to be 
assured increasing as per scale up* to £15. I 

14 


On the same day she signed a proposal for 
an endowment assurance on the same life 
at a weekly premium of tlu^eepence for a 
” sum to be assured £7 14s. payable on 
attainment of age fifteen or in the event of 
previous death as per scale.” Two policies 
were issued on the basis of these proposals. 
On the whole-life policy there was this 
memorandum : ” This life is also assured 
under [the endowment] policy. Accordingly, 
the full sum assui^d printed in the schedule 
will not come into operation until the attain- 
ment of the age of ten. The combined 
amount payable in the event of earlier death 
shall not exceed £6 on death under age three, 
£10 under age six, & £15 under age ten ” : — 
Held : as the above quoted memorandum 
cut down the sums payable under the com- 
bined policies to the statutory limit, the 
policies did not contravene the Friendly 
Societies Act, 1924 (c. 11), & were valid. — 
He Hirst & Liverpool Victoria Friendly 
Society, He Clark & London & Man- 
niiESTER Assurance Co., [1930] 2 K. B. 
209 ; 99 L. J. K. B. 138 ; 142 L. T. 291 ; 94 
J. P. 81 ; 73 Sol. Jo. 832 ; 28 L. G. R. 53, 
C. A. 

.‘—Apld. Smith u. BrltauiUc Afidurantx) Co. (1932), 
171 L. T. Jo. 41. 

175c. .j- -Applt. insured her child, who 

was born on May 2, 1927, a month after its 
birth, the premium t^) be 2d. a week. Friendly 
Societies Act, 1924 (c. 11 ), s. 2 (1), stated that 
Friendly Societies Act, 1896 (<;. 25), s. 62, 
should have t‘ffect “ as if for that section the 
following section werc^ suhsti tutted,” A pro- 
vided that a society should not insurt'- or jiay 
on tlie death of a child under three* y(‘ars of 
age any sum of money wliich exc(*eded or 
wliich, when added to any amount payable 
on the death of that child by any othc‘r 
society or bram'h or by any trade union, 
exceeded £6. By Industrial Assurance Act, 
1923 (c. 8), s. 21, it was required that any 
such policy of insmanco should set out in 
distinctive type a statement of the effect of 
sect. 62. Applt. claimed from resp. co. the 
return of her preniiimis on tfie grounds that 
(a) under sect. 62 as amended by sect. 2 (1) 
of the Act of 1924 the sum insured exceeded 
the amount allowed, & (h) under sect. 21 of 
the Act of 1923 the policy did not set out a 
statement of the effect of sect. 62 as amended. 
Sect. 62 f)f the Act of 1896 was left un- 
amended & unrepealed by the Act of 1921, 
but under the latter Act was to be read as 
provided by the Act of 1924. The policy was 
issued for a penny premium, & that was 
altered to twopence premium, & it was then 
stated that the amount payable on death was 
ascertainable from Hclied. B., but that, the 
premium in this case being twopence, tlu^ 
amount/S stated in Schod. B were incroase<l 
in proportion. That would bring the 
amounts over what Avas allowed by sect. 62 
as amended, but to the above statement was 
afided “ subject to the conditions of tbt^ 
Friendly Societies Act.” J n a second proviso 
on the face of the policy it was stated that 
the policy was issued ” subject to the pro- 
visions of sect. 62 of BYiendly Societies Act, 
1896 (c. 25), as amendcul by the Industrial 
Assuraiifje Act, 1923 (c. S) - -th(! provisitms of 
which would, it was argued, make it illegal.’^ 
Then followed the effect of sect. 62 without 
the express language introduced by the Act 
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of 1924 : — Held : the cldld liad not been 
insured for sums in excess of the amounl^ 
permitted by sect. 62 of the Act of 1896 as 
amended by sect. 2 (1) of the Act of 1924, 
having regard to the effect of the statements 
in the policy, & particularly the proviso, & 
to the fact that sect. 62 of the Act of 1896 
still existed, not having been repealed, though 
the amendment of it in the Act of 1923 had 
been repealed, & though sect. 62 had now to 
be read as if it had tlie effect set out in 
sect. 2 (1) of the Act of 1924. The co. had 
not committed an offence against sect, 21 of 
the Act of 1923, as it used the very language 
in its policy whicli had been used by the 
Jjogislature from 1896 to 1924, & did intro- 
duce the effect of sect. 62, & it was im- 
material that the Act of 1924 was not specific- 
ally mentioned. — Smith Britannic Assur- 
ance Co,, Ltd. (1932), 147 L. T. 367, C. A. 


175d. Who Is ** child within Industrial Assurance 
Acty 1923 (c* 8), s» 8 — lllegltlniate child.]— 

Above sect, provides that : “ Amongst the 
puiposes for which industrial asikirance cos, 
may issue policies of assurance, there shall bo 
Included insuring money to be paid for the 
funeral expenses of a parent, child, grand- 
parent, grandchild, brother or sister, & the 
issuing of such policies shall be treated as 
part of the industrial assurance business of 
the society or co.^* : — Held : the word 
child ** in the above sect, includes an 
illegitimate child, & policies taken out by a 
mother for the purpose of insuring money 
to be paid for the funeral expenses on the 
death of her illegitimate children wore valid. 
— Morris v. Britannic Assurance Co., 
Dro., [1931] 2 K. B. 126 ; 100 L. J. K. B. 
263 ; 146 L. T. 46 ; 47 T. L. R. 318 ; 76 
Sol. Jo. 206. 


Part XVII. — Accounts and Inspection of Affairs. 


223a. Power of commissioner or Inspector to hold 
public Inquiry — Industrial Assurance Act, 
1923 (c. 8), s. 17.] — An inspector appointed 
]>y the Industrial Assurance (.^omr. under 
liidusirial Assurance Act, 1923 (c. 8), s. 17 (1 ), 
for the purpose of examining into reporting 
on the affairs of an industrial assurance co., is 
not entitled to conduct the inspection in public, 
hut this sliall not pre,v<‘nt him from admitting 
froirj time t-o tiim* any persons the presence 
of whom is rtiasonably nc'cessary to enable 
him to carry out his duty under the statute ; 
A he is not entitled to make public the 
information gained by him in the coui*sc of 


such examination or of the exercise of the 
powers conferred upon him by the said sub- 
section & by Friendly Societies Act, 1896 
(c. 25), s. 76 (5), or otherwise to make use of 
su(‘h information save for tht? i>urposes of 
carrying out his examination A of preparing 
his report on the affair's of the co. A for pui*- 
130S0S ancillary thereto. The same princi])le 
ap))lies where the (’omr. himself makes tlie 
examination. — 1 Jk.\kts of Oak Assuranc e 
(V)., J/ri). r, [1932] A. (\ 392; lOl 

L, .1. (h. 177 ; 147 L. T. 11 ; JS T. L. It. 
296 ; 76 Sol. .lo. 217, 11. 1.. 


Part XVI II. — Disputes. 

224a. Timms ». Wu-mams (1842), 3 Q. B. 413 ; 2 Gal. &; Dav. (i21 ; 11 L. J. Q. B. 210 ; 

0 J. B. 085 ; 0 Jur. 1012 ; 1 14 E. 11. 505. 


Part XIX. — Offences, Penalties and Proceedings. 


322. Add. Annotaiion : — Consd. Fishwick v. Gyani, 
[1925] 1 K. B, 617. 

329a. — False return.] - An information 

for making a false return under the Friendly 
Societies Act, 1896 (c. 25), s. 84 (c), is good if 


laid within six months from the date when 
the return is sent to the registrar. —Win u- 
RIDUE V, ANCTENT ORDER OF FoRESTERS’ 
Friendly Society (1932), 96 .1. i\ 483 ; 49 
T. B. R. 16; 30 L. G. R. 510. 


PART XV. SECT. 1. 

, sd. HubsariptUms — Wluttker capiUil 
- .Subscriptions by ti 

jnenUiers of a beneflt society or ussoi;! 
ticii to the society or association 
etuiiiiy jt tc cHiTy on its biisinoHS a 
u« “ iiRMHiio & not “ capital." 
^yi5A(J.VrATAM MUNICIPAL (JOUNCtU 
IKV IJISTRICI'S Labour Ahsoun. (lU3i 
t. L. Jt. 56 Mad. 282.— IND. 


PART XIX. SECT. 3. SUB-SECT. 1.— 
A. (a). 

8b. Adwn for libel— Whether proof 
of special damage necesaaru ^ ) —Held : 
pltfs. wore entitled to maintain an 
action to recover damages for defama- 
tion of the society as such ; it was 
nuiiocossary, in the case of a trading 
corpu., society or partnership, to allege 
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Sc prove special damages whore 
dtdaiiiatory words wore spoken or 
writt fMi of the corpn., society or partner- 
ship, in relation to its trade or busi- 
ness ; & damages limited to the Injury 
done to the joint advoutnro might ho 
awarded without proof of special 
damage. — Iiusji I'ropi.ks Ahsck. Co. 
V . Dublin Citv AH.sc’i£. Co., 

T. 11. 2(>.— IR. 



Case 480. 


English and Emi>xr£ Digest Supplement. 


Part XXII. — Dissolution. 

430. Add* Annotaiiojis : — As to (1) Reid. 1. B. Yorkshire Agricoltiiral Soc., [1928] 1 K. B. 
Comrs. V, Soc. for Belief of Widows & Orphans 611. 

of Medical Men, I. B. Oomrs. v. Medical 430. Add* Annotation :--As to {2) Retd* Re Wolls, 
Charitable Soc. for West Biding of Yorkshire Swinbume-Hanham v. Howard (1932), 48 

(1926), 42 T, L. B. 612; 1. B. Oomrs. v, 1 \ L. it. 017. 


PART XX. SECT. 3. 

80, Itight to secede .] — In the abeencse 
of Btatntory provisions tbrro is no 
power in a branch lodfipe of a friendly 
society to secede from the order to 
which it belongs, unless the power is 
expressly conferred by the rules of the 
society. Semhle : oven if the rides 
give a right to secede, there is no 
practical method of doing so, unless 
machinery is provided for the purpose. 
— Independent Order of Oddfel- 
lows V . Independent Order of 
Oddfellows Bon Accord Lodge 
No. 11. [li)01-3J S. A. L. B. 02.— AUS. 

sd. Effect oj Sf €€ 3 »ion — On property 
funds .) — A mere right to eci^edo 


does not confer a power in the seceding 
lodge to take away the funds con- 
stituted under the rales of the order. 
A rule of a friendly society providing 
that a lodge which is expelled shall 
forfoit Its property to the ruling 
authority of the society is not ultra 
VirfiS.— INDEPBNDB??T ORDER OF ODD- 
FBLLOW8 15. Independent Order of 
Oddfellows Bon Aooord Lodge 
No. 11, [1901-31 S. A. L. R. 62.— AUS. 

sf. Secession by Scottish branch of 
English society — Refusal to grant cer- 
tificate of secession — Jurisdiction of 
Scottish courts .] — The Scottish branch 
of a friendly society, whoso rogisteied 
otHoo was in England but whose rules 
had been recorded in Scotland, resolved 


to secede from the parent body. & 
applied to the seoretan^ of the society 
for a certificate of secession in order 
that the branch might be registered as 
a separate society in Scotland. The 
certificate having been refused, the 
branch brought a petition, under Ct. of 
Session (Scotland) Act. 1863 (c. 100). 
8. 91, for an order on the society to 
Brant a certificate : — Held : the ct, 
had jurisdiction to entertain the peti- 
tJon, & procedure by way of a summary 
petition under sect. 91 was a convenient 
8c practical method of invoking the aid 
of the ct. — Sons of TEMrEUAN(rE 
Friendly Society, [1026] S. C, 418. — 
SCOT. 
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GAME. 

Part IV. — Persons having Rights over Game. 


68. Add. Anrujetation : — As io (2) Consd. Peech v. 
Best (1930), 99 L. J. K. B. 637. 

56. Add. Annotation : — As to (2) Consd. Peech v. 
Best (1930), 99 L. J. K. B. 637. 

69. Add. Annotation : — Consd. Peech v. Best 

(1930), 99 L. J. K. B. 637. 

71. After this case add : — 

.■) — Ktat. Frauds, s. 4, is now replaced 

by Law of Property Act, 1925 (c. 20), s. 40. 
76. Add. Annotation : — Reid. Swayne v. Howells 
(1926), 43 T. L. R. 14. 

87. Add, Annotation: — Consd. Peech v. Best 

(1930), 99 L. J. K. B. 637. 

90. Add, Annotation: — Consd. Peech v. Best 

(1930), 99 L. J. K. B. 637. 

91. Add. Annotation: — Consd. Peech v. Best 

(1930), 99 L. J. K. B. 637. 


Part VI. — Remedies for 

142. Add. Annotation : — Refd. Andrews v. Carlton 
(1928), 93 J. P. 05. 

247a. Summing up — Necessary contents.] — There 
must be a carehil direction to the jury on the 
noture of common enterprise in the case of 


92. Add. Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

92a. Sale of part of land for erection of racing 
stables — Breach of covenant for quiet enjoy- 
ment.] — A landowner who has granted a 
lease of sporting rights over land to a tenant 
together with a covenant for quiet enjoy- 
ment & afterwards during the currency of 
the tenancy sells part of that land to a third 
party so that it is or may bo used for the 
erection of racing stables, is thereby dero- 
gating from his grant so as to become liable 
in damages to his tenant. — ^Pbech v. Best, 
[1931] 1 K. B. 1 ; 99 L. J. K. B. 637 ; 143 
L. T. 266 ; 46 T. L. li. 467 ; 74 Sol. Jo. 
620, 0. A. 

98. Add. Annotation : — As to (2) Consd. Peech v. 
Best (1930), 99 L. J. K. B. 537. 


Infringement of Rights. 

poachers cliarged with violence. — K. v. 
1»EAHCE (1929), 21 Cr. App. Bop. 79, 0. 0. A. 
299. Add. Annotation : — Consd. Parey v. Welch, 
11929] 1 K. B. 388. 


Part VII. — Gamekeepers. 

354. Add. Annotation : — Refd. Barnard v. Evans, [1926] 2 K. B. 794. 


Part VIII. — Licences. 

387. Add. Annotation : — Refd. Clark v. Westaway, [1927] 2 K. B. 697. 


PART II. SECT. 1. 

sx. ** Taking or killing ** game under 
nve year of age— What amounts to.\ — 
spct. 4 of Game Act, It. S. S., 1930, 
provides that ** no person shall bunt, 
irai), take, shoot at, womid or kill 
. . . the young under one year of age 
of any of the animuis mentioned in the 
M-et.”: — Held: (1) the application of 
tlie word “ t^ike thei'ein is limited to 
the act of capturing an animal &, In 
Ollier to constitute an offen<‘e, tlie 
capture would have to be of a living 
animal, notwithstanding that sect. 
2 (5) provides that “ game ** means 
such animals dead or alive ; (2) 

although the kUling of such an animal 
is done when the animal is found 
lying wounded by soino other person, 
jvc in order to eud Its suffering, the 
killing nevertheless comes within the 
Imns of the section & Is, therefore, aii 
offerico. — R. v. Zimmer & Zimmer, 
11 1121 J 3 W. W. R. 562.~-CAN. 


part II. SECT. 3. SUB-SECT. 4.— 
A. (b) ill. 

By, ProvindcU game Act — KUling of 
game by white man on Indian reserve.] — 
Iho fact that the Dominion Parlia- 
ment has oxoluslve legislative authority 
over “ Indians & lands reseived for 
Indians ** does not prevent a provincial 
game protection Act which prohibits 
the killing of game out of season from 
being applied to the killing of game on 
Jui Indian reserve where the offender 
m a white man. — R. v. MoLeoi>, [19301 


2 W, W. n. 37 ; 54 6an. C. C. 107.— 

CAN. 

PART IV. SECT. 3, SUB-SECT. 1. 

sa. JHght to shoot game — Under Game 
Act Amendmmi Ad. 1925.] — Game Act 
Amendment Act, 1925, does not give 
a farmer an absolute right to shoot 
game birds found doing damage to his 
crop, provided lie does not shoot across 
a public highway : it means merely 
that so far as the penalties imposed by 
said Act are concerned they shall not 
be enforceable against a farmer sboot- 
ing under the ciroumstanoes therein 
described. The right of a munici- 
pality to protect its citizens by pro- 
nlbltmg the discharge of firearms Vidth- 
in its limits is not interfered with. — 
R. ex rel. Rankin v. Pendray, [1929] 
1 W. W. R. 30 ; 61 Can. Grim. Cas. 27 ; 
40 B. C. R. 410.— CAN. 

PART IV. SECT. 4. 

f I. .1— R. V. SYMBoy, [1929] 1 

D. L. R. 307 ; 60 Can. Grim. Cas. 389.— 
CAN. 

fil, .)• - Indians in Albmta en- 

titled to the l)ciieflt« of the articles of 
treaty made between the Queen & the 
Blaokfeet, Btony, & other Indians on 
Sept. 12, 1877, may, regardless of the 
provisions of a provincial Game Act, 
w'hen himting for food kill all kinds of 
wild animals regardless of age or size 
wherever they may be found on im- 
oocuplod Crown lands or other lands to 
which such Indians have a right of 
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access, at all seasons of the year, & 
may hunt such animals with dogs or 
otherwise as they see tit, & they need 
no liccMico beyond the [jingnugo of 
Allx^rta Nainral Resourecs Aet, 1930, 
H. 12, to entitle them to do so.-' It. v. 
\Vp>^lky, 11932] 2 VV. W. li. 337. - 
CAN. 

PART VIII. SECT. 1, SUB-SECT. 4. 

393 i. Defences — Coursing hare.] — 
Deft, was prosecuted for pursuing a 
hare with a greyhound without having 
a game certificate, contrary to Game 
C«rtificates (Ireland) Act, 1842, ss. 2, 5. 
Deft, had coursed a hare with a single 
greyhound on certain lands, but pro- 
duced a written permission from the 
owner of the lands to do so. The 
resident magistrate held that failure 
to take out a licence under Game 
Licences Act, 1860, formed the basis 
of the charge, deft, was exempted 
on sect. 5, exception 3, of that Act, in 
respect of coursing a hare with his 
greyhound, 8c dismissed the summons. 
On a case stated : — Held : the resident 
magistrate was wrong in deciding that 
deft, came within Game Licences Act, 
1860, B. 5, exception 3. — R. (Nkvin) 
V. Clarke, [1930] N. I. 174.— IR, 

PART IX. SECT. 2. 

ss. Possessing the ** green hide of a 
moose *’ during close season — Possession 
of small piece — No offence.] — R. v. 
Mason, [1931] 2 I). L. K. 288 : 55 
Can. C. CJ. 25 ; 2 M. P. H. 467.— CAN. 
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GAMING AND WAGERING. 


Part I. — Gaming and Wagering Contracts Generally. 

1. Add» Citation : — 69 Sol. Jo. 824. trustees of the Club & W. & Sons as siakc' 


2. Add, Annotations: — Apld. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1 ; Weddle, Beck v, 
Hackett, [1929] 1 K. B. 321. Refd. Kennedy 
V, Thomassen, [1929] 1 Ch. 426. 

5* Add, Annotation : — Consd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

7. Add, Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

13. Add, Annotations : — Folld. Barnett v. Banker 
(1925), 41 T. L. R. 660. Consd. Ironmonger 
V, Dyne (1928), 44 T. D. R. 497 ; Ellesmere v, 
Wallace, [1929] 2 Ch. 1. Refd. Cooper v. 
Stubbs, [1925] 2 K. B. 753 ; Weddle, 
Beck V. Hackett, [1929] 1 K. B. 321. 

15. Add, Annotation : — Consd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

15a. Limited to two parties.] — Ellesmere (Earl) 
V, Wallace, No. 15c, post, 

15b. Agreement to refer betting disputes to arbitra- 
tion.] — Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable . — 3 ok Lee, Jjyb, v, Daij^eny 
(Loro), Same v, Tattersall’s Commitoee, 
[1027] 1 Ch. 300 ; 06 L. J. Ch. 174 ; 186 L. T. 
375; 43 T. L. R. 119 ; 71 Sol. Jo. 20. 

15c. Contract between Jockey Club & racehorse 
owner.] — (1) At the invitation of the Jockey 
Club, which was issued subject to the Club’s 
Rules of Racing, deft, nominated a horse for 
two races, namely, (a) the Peel Handicap, 
(2) a long course Selling Plate of 200 
sovereigns. The horse did not run in either 
race. In an action by E. on behalf of him- 
self & the other members of the Club, the 


holders, to enforce payment by the ^ deft, 
of the entrance foes or the part of them agreed 
t-o be forfeited : — Held : the contracts for the 
two races, which were between the Club & 
deft. & not between the various entrants 
inter sc, were in neither case by way of gaming 
or wagering within Qaming Act, 1845 (c. 109), 
8. 18, & the Club were entitled to recover 
from deft, the amount of the fees agreed to 
be forfeited in the two races. 

(2) There cannot be more than two parties 
or two sides to a bet (Russell, L.J.). — 
Erj:.KSMERE (Earl) v, Wallace, [1929] 2 
Ch. 1 ; 98 L. J. Ch. 177 ; 140 L. T. 628 ; 45 
T. L. R. 238 ; 73 Sol. Jo. 143. C. A. 

15d. Transactions In foreign currencies. — Iron- 
monger & Co. V. Dyne (1928), 44 T. L. K. 
497, C. A. 

Annotation : — Coofld. Woddlo, Bock p. Hackott (1028), 46 
T. L. R. 67. 

47. Add, Annotation : — Distd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

61. Add, Annotation : — Distd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

52. Add, Annotation : — ^Dlstd. Ellesmere v, Wallace, 
[1929] 2 Ch. 1. 

53* Add, Annotation : — ^Distd. Ellesmere v, W^allace, 
[1929] 2 Ch. 1. 

55. Add, Annotation : — Distd. Burrell v, Leven 
(1926), 42 T. L. R. 407. 

58. Add, Annotations: — Distd. Burrell v, Leven 
(1926), 42 T. L. K. 407 ; Eldridge 6c Moms 
V, Taylor, [1931] 1 K. B. 41(>. Reid. Richard- 
son V, Moncrieffe (1926), 43 T. L. R. 32. 

62a. .] — An agreement by debtor to pay 

a debt resulting from a betting transaction : — 
Held : to be enforceable, although obtained 


PART I. SECT. 1. 

1 i. Distinguished from speculative 
transactions.f—Tho mere fact that a 
transaction Is specnlative does not 
make it a wairoring one. — Kanwar 
Bhan-Sukha Nand V, Ganpat Kai- 
Uam Jiwan (1026). I. L. R. 7 Lah. 
442.— IND. 

1 ii. .] — Every forward contract 

is to some extent speculative, but is not 
necessarily a wagering contract. The 
recomsea test to be applied is whether 
at the time of entering into the con- 
tract thei'e was a definite agreement or 
understanding between the parties 
that the performance of the contract 
by delivery of goods was not to be 
demanded, but that dlflereuoes in 

? irlce only should become payable. — 
Umdin Ha7.ari Lal V, Mansauam 
Muhlidhar (1929). 1. L. 11. 51 AU. 
027.— WD. 

10 I. Severable contract.] — Pltf. & 
deft, entered Into an agreement 
whereby pltf. was to train doft.'s 
horses for trotting, & deft, was to pay 
£2 per week for each horse, give pltf. 
one-fourth of stakes won, furtnor, 
when a horse was In a race & had 
a reasonable chance of winning, deft, 
was to put £5 on the totallsator & pay 
to pltf. any dividend received : — Held : 
(1) an agreement by an owner to pay 


to his trainer one-fourth of the stakes 
won was valid & enforceable ; (2) the 
term of tho contract whereby invest- 
ment was to be made on the totallsator 
by deft, in pltf.’s interest was unlawful ; 
(3) the whole contract was not rendered 
unlawful thereby, tho promisos being 
Indopendout, & tho lawful promisos 
being capable of enforoomont. — Wii^ON 
V, Hooarth, [1927] N. Z. L. K. 332. — 
N.Z. 

d f. .1 — Wilson v, Hogarth, 

No. 10 1, anfc.— N.Z. 

ta. Agreement for payment of 
differences — Arising out of wagering 
contract.] — Where a forward contract 
for the purchase & sale ot goods is void 
on tho ground of wagering under Con- 
tract Act, s. 30, a subsequent cross 
contract, as a result of which the 
differences payable under the original 
wagering contract are settled, is void 
under Bombay Act III. 1866, s. 1. — 

JIVANCHAND QAMBHrBMAI., BTC. V. 

Laxminarayan Ganbshraai (1026), 
1. L. R. 49 Bom. 689.— WD. 

■b. Agreement by racehorse owner to 
pay trainer share of stakes toon.l — 
WriRON V. Hogarth, No. 10 I, ante, — 
N.Z. 

so. Cemiraxi to buy d: sell on margin — 
Onus on defendant to prove Utegal ,] — 
Defts., Toronto morenants, engaged 
I»ltfs., Chicago brokers, to buy Ik soil 

18 


grain in Chicago on margin, which the 
latter did, advancing them money for 
which they sued . Defts. having rcrasod 
to settle for losses sustained : — Held : 
assuming the State law to be that if 
the contract was to deal in such a 
way that only the differences In prices 
should be settled according to the rise 
& fall of the mitrkot, & no grain be 
either delivered or accepted, the con- 
tract would be a gambling contract & 
illegal, it lay upon defts. to establish 
clearly that such was the character of 
the dealing. — R ice v, Gunn (1881), 4 
O. R. 579.— CAN. 

PART I. SECT, 8, SUB-SECT. 1.— C, 

55 I. Forbearance to post as 

defaulter .} — A wagering contract under 
Indian (jontract Act Is void to the 
extent that no ct. will enforce such a 
contract, but it Is not illegal. A col- 
lateral agreement, therefore, based upon 
a transaction which was originally a 
wagering transaction, is not on that 
account illegal. 

A cheque arising out of a betting 
transaction, but given in consideration 
of a person's promise to refrain from 
posting the drawer of the cheque 
before the Turf Club, & having him 
declared a defaulter, is valid, & for 

S ood consideration. — Banvard v, 
iOOlXA (1928), I. L. R. 7 Ran. 263. — 
WD. 
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tinder the threat that, notwithstanding ct. 
proceedings wore pending, he would be 
reported to Tattersall*s. — Buxton v , Oum- 
MING (1927), 71 Sol. Jo. 232. 

64. Add, Annotation: — Dlstd* Hyde v, Tyler 
(1926), 42 T. L. K. 442. 

64a. •] — Pltl. backed a horse with deft. 

for £10 & the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
or at 33 to 1. The parties agreed to refer the 
question to Tattersall’s Committee. The 
Committee decided that the amount payable 
was £1 ,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft, had agreed to 
abide by the decision of the Committee ; — 
Held : as the parties only referred to Tatter- 
sail’s C/ommittee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agreement by deft, for good 
consideration to pay such sum as the Com- 
mittee might find to be payable, the action 
failed. — Hyde v. Tyler (1926), 42 T. L. R. 
652 ; 70 Sol. Jo. 856, C. A. 

70. Add, Annotation: — Apld. Hyde v, Tyler 
(1926), 42 T. L. R. 442. 

70a. Agreement to compromise action.] — A 

mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement. — B urrell & Son v , 
Lkven (1026), 42 T. L. R. 407. 

76. Add, Annotation: — A.9 to (1) Consd. Ellesmere 
V. Wallace, [1920] 2 Cli. 1 . 

83. Add, Annotation : — Dlstd. Ellesmere v, Wal- 
lace*; [1929] 2 Ch. 1. 

94. Add, Annotation : — Refd. Ellesmere v, Wallace, 
[1020] 2 Ch. 1. 

98. Add, Annotation : — Refd. Ellesmere v, Wallace, 
(1029] 2 Ch. 1. 

107. Add. Annotation : — ^Distd. Ellesmere v, Wal- 
lace, [1029] 2 Ch. 1. 

152. Add, Annotation : — Refd. Ellesmere v, Wal- 
lace. [1929] 2 Oh. 1. 

164. Add. Annotation: — As to (1) Consd. Hiim- 
phery v. Wilson (1920), 141 E. T. 469. 

171. Add. Annotation: — Refd. Ramdutt Ramkis- 
son Dass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. C. .58. 

181. Add, Annotation : — Consd. Carlton Hall Club 
V, Laurence, [1929] 2 K. B. 153. 

182. Add. Annotation : — Consd. Carlton Hall Club 
V. I^aurence, [1929] 2 K. B. 153. 

185. For “ Gaming Act, 1838 ” read Gaming 
Act, 1738.” 

Add. Annotation : — As to (1) Refd. Foster v. 


Driscoll, Lindsay v. Attfield, Lindsay v. 
DrSscoU, [1929] 1 K. B. 470. 

188a. Loan to bookmaker for general pur- 

poses of business.] — A loan to a firm of 
bookmakers for the general purposes of the 
business & charged by deed on the assets of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ” within 
Gaming Acts, 1710 & 1835. — Humphery v. 
Wilson (1929), 141 L. T. 469 ; 45 T. L. R. 
535, C. A, 

188b. .] — Money lent in England on a security 

with a view to its being used by the borrower 
in playing here a game of cards for money 
cannot be recovered in an English Ct. — 
Carlton Hall Club v. Laurence, [1929] 2 

K. B. 153 ; 98 L. J. K. B. 305 ; 140 L. T. 
534 ; 45 T. L. R. 195 ; 73 Sol. Jo. 127, D. C. 

189. Add, Annotations : — Refd. Hill v. Fox (1868), 
31 L. T. O. S. 118 ; Foster v, Driscoll, Lindsay 
V. Attfield, Lindsay v. Driscoll, [1929] 1 K. B, 
470. 

191. Add. Annotation : — ^Apld. Humphery v. Wilson 
(1929), 141 L. T. 469. 

192. Add. Annotation : — As to (2) Apld. Humphery 
V. Wilson (1929), 141 L. T. 469. 

203. Add. Annotations: — As to (1) Consd. Elles- 
mere, Earl V, WallAce, [1929] 2 Ch. 1, As 
to (2) Apld. Carlton Hall Club, Ltd. v. 
Laurence, [1929] 2 K. B. 153. Consd. 
Humphery v. Wilson (1929), 141 L. T. 469. 

205a. .] — Pltf. & other players of 

chemin de for took it in turn to be croupier 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having lost £500, he gave a cheque for that 
amount to pltf. in payment of what he had 
lost to pltf. &/or other persons. In an action 
on the cheque : — Held : a payment to a 
winner at gaming, or to a person who accepted 
payment for winners, in the form of a cheque 
was void & unenforceable, & the action failed, 
— Richardson v, Moncrieppb (1926), 43 
T. L. R. 32. 

213. Add. Arinotation : — Consd. Humph<u*y v. Wil- 
son (1929), 141 L. T. 469. 

224. Add, Annotation : — As ( I ) Refd. Re WUson, 
Ex p, Salaman v. Keith, Prowse (1925), 133 

L. T. 814. 

226. Add, Annoiaiion : — Refd. Falcon v. Famous 
Playcra Film Co. (1925), 42 T. L. R. 91. 

227. Add. A nnotatinn : — Consd. Ward v. British 
Oak Insurauoe (\)., [1932] 1 K. B. 392. 

229. Add. Annoiaiion : — Refd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 91. 


PART 1. SECT. 4, SUB-SECT. 2. 

h i. ,] — Whore deft, sold for 

pltf. horses won hy pltf. at a raffle, & 
received the purohaso money : — Held : 
bo could not refuse to pay It over, on 
t b<' ground that pltf. had obtained the 
horses by gambling. — Jamieson v. 
Hherwood (1856), U U. C. R. 282.-- 

PART I. SECT. 5. 


165 i. Action between partnent — -De- 
fenres.] — Gjbbs v, (Jann, [1932J 1 

CAN * ^ 


PART 1. SECT. 6. SUB-SECT. 1. 

181 Hi. .] — Whore during a 

game of dice cheques are given by one 


player to another player for money 
advanced to enable the former to 
cun tin uo tbe game, such cheques will 
be deemed to have been given for an 
illegal consideration. 

If in an action brought on such 
cheques tbe evidence discloses the 
illegal consideration the trial judge 
should dismiss the action, even though 
the illegality has not been pleaded. — 
GoGQiNfl V. Morrison, fl926] 2 D. L. R. 
1203 ; I1925J 2 W. W. 11, 75.— CAN. 

m i. Gambling on grain ex- 

change .] — Money advanced or lent to 
onable the borrower to carry out an 
illegal purpose as, e,g., gambling 
tronsaotion on a gram exchange, 
cannot bo recovered where, at least, 

19 


the purpose has been carried out 
wholly or to a substantial extent. — 
Thomas v. Parley (Sask.), (19291 .3 
D. L. R. 7.55 ; 2 W. W. R. 317.— CAN. 

PART I, SECT. 7, SUB-SECT. 2. 

Q J. Containing words 

tHilue received.**] — Deft, gave D., a 
foUow player in a game of dice to whom 
ho had lost $400, a promissory note for 
$1,200 to cover said $400 8c $800 in 
caim which D. then lent to deft. On 
nmfurity of the note, deft, paid $700 
8c gave D. a new note for $500, which 
note D. endorsed befort^ maturity Sc 
for value to pltf. who had no notice of 
the consideration for which that note 
or tlio original note had been given. 



Cases 288-276. 


English and Bmpirb Digest Supplement, 


289. Add. Annotations : — FoUd. Soc. Anon, des 
. (brands Etablissements de Touquet Paris- 
Plage V* Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v, Laurence, [1929] 
2 K. B. 153. 

240. Add, Annotations : — Apld. Carlton Hall Club 
V, Laurence, [1929] 2 K. B. 163. Refd. Soc. 
Anon, des Grands Etablissemonts de Touquet 
Paris-Plage v, Baumgart (1927), 96 L. J. K. B. 
789. 

243. Add. Annotations : — Folld. Soc. Anon, des 
Grands Etablissoments de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club, Ltd. v. Laiu^nce, 
[1929] 2 K. B. 163. 

245. Add. Annotations : — Folld. Soc. Anon, des 


Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 163. 

245a. .] — ^Where money is lent in 

a forei^ country for the purposes of gaming 
A; gaming in that country is not illegal. A? 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
& sue as for money lent to deft. — Soci6t6 
Anonyhb DBS Gra-Nds Btablissbmbnts dk 
Touquet Pabis-Plagb v. Baumgart (1927), 
96 L. J. K. B. 789; 136 L. T. 799; 43 
T. L. R. 278. 

AnnotaWm : — Confd. Carlton Hall Clnb v. Ijaurenoe, [1929] 
2 K. B. 153. 


Part II. — Games, Gaming and Gaming Houses. 


247. Add. Annotation: — Consd. Ellesmere 
Wallace, [1929] 2 Ch. 1. 

251. Add. Annotation : — ^Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

252. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

253. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

254. Add. Annotations : — As to (2) Consd. R. v. 
Kirby, Parker A Patrick (1927), 20 Cr. App. 
Rep, 12 ; R. v. O. K. Social A Whist Club, 
Ltd. (1929), 45 T. L. R. 570. Refd. R. v. 
Brennand (1930), 47 T, L. R, 22. 

255. Add. Annotation : — ^Refd. Davis v, Parker, 
[1931] 2 K. B. 210. 

255a. — : .] — ^The questions whether 

a house is used for unlawful gaming within 
sect. 4 of the above Act, A whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
8. 3, are for the judge, A not the jury. — 


R. V. Kirby, Parker A Patrick (1927), 20 
Cr. App. Rep. 12, 0. C. A. 

260. Add. Annotations : — As to (4) Refd. Richard- 
son V. Moncrieffe (1926), 43 T. L. R. 32. As 
to (6) Consd. Davis v. Parker, [1931] 2 K. B. 
210. Generally., Refd. R. v. Berg, Britt, 
Carr4 A Dummies (1927), 20 Cr, App. Rej). 
38 ; R. V. O. K. Social A Whist Club, Ltd. 
(1929), 45 T. L. R. 570 ; Daniels v. Pinks, 
[1931] 1 K. B. 374. 

261. Add. Annotation : — ^Refd. Richardson v. Mon- 
crielle (1926), 43 T. L. R. 32. 

267a. .] — Progressive whist, where the 

partners are shufOed as well as the vards, is 
not a game of skill. A, if played for money 
prizes, is an unlawful game. — R. v. O. K. 
Social A Whist Club, IjTD. (1929), 45 
T. L. B. 570 ; 73 Sol. Jo. 451 ; 21 Or. App. 
Rep. 119, C. C. A. 

275. Add. Annotation : — ^FoUd. Bennett v. Ewens, 
[1928] 2 K. B. 510. 


The 3500 note bore tbo words “ value 
received. In an action in the county 
ct. on the 3.500 note the defence was 
Hiit up that It had been <dven in whole 
or in part for a gambling debt ; &, 
therefore, because of sect. .56 (a) Sc (c) 
of County Cts. Act, R. S, M., 1913, the 
county ct. had no jurisdiction. Judg- 
ment for pltf. — Hammer v. Finkkl- 
STEIN, [1931] 1 W. W. II. 769 ; 2 

1). L. li. 73S; 39 Man. L. li. 117. - 
CAN. 

PART I. SECT. 7, SUB-SECT. 3. 

e 1. CoTiiract to fmy dr sell on 

marffin.] — Pearson v. Carpenter A 
Son (1904), 35 S. C. K. aSO.—CAN. 

s ii. Contract not speculative 

transaction on part of plaintiff. ] — 
Woodward & Co., Ltd. v, Koefoed 
(1921). 62 D. L. R. 431 : 37 Can. Grim. 
Caa. 329 ; 31 Man. L. R. 286 ; [1921] 
3 W. W. R, 2?2.~CAN. 

PART U. SECT. 1. SUB-SECT. 1. 

262 i. Prizes provided out of 

admission money.] — A person hired a 
hall lor one night, & another hall for 
two nights, & advertised that whist 
drives, open to the public on payment 
of one shilling for admission, would 
be hold in the halls on those nights. 
A large number of people attended, Sc 
prises wore awarded to the successful 
players. The purchase of the prises 
was defrayed out of the admission 
money, any balance over being retained 
by the promoter : (l) the 


playtug of progressive whist was 
gaming, in view of the facts that the 
clement of chance predominated in 
the game. Sc that the prizes were derived 
from the admission money. Sc it was 
immaterial whether the proceedings 
were or were not detrimental to the 
morals of the community ; (2) accused 
had managed, conducted, or carried 
on gaining in the promises, although 
his operations had been restricted to 
three isolated occasions. — Bunton v. 
Miller, [1926] 8. O. (J.) 120.— SCOT. 

PART II. SECT. 1, SUB-SECT. 2.— D. 

270 ii. Game played hy problem 

checker boards.] — D’Orio v. Leigh Sc 
CTuthbertson, Ltd., [1920] 2 W, W. R. 
171 ; 41 B. C. R. 153 ; affg., [1929] 1 
W. W. R. 122.— CAN, 


PART II. SECT. 1, SUB-SECT. 2.— E. 

b i. .} — R. V. Arnold, [1927] 4 

D. L. B. 206 ; 48 Can. Orlm. Cas. 101 ; 
60 O. L. R. 682.— CAN. 

b U. -.] — An automatic vending 

machine which answers the descrip- 
tion in sect. 986 (4) of the Criminal 
Code, as amended by 1930 (o. 11), 
s. 27, is a “ means of contrivance for 
playing a game of chance,** within sub- 
scct. (2) of sect. 986, regardless of 
whether there Is any real or material 
value in what the operator, i.e, the 
player, of the maohine receives at 
iimoH, as the result of oxieratlng It. — 
R. V. Freedman, [1931] 1 W. W. R. 

20 


775 ; 55 Can. C, r.. 288 ; 39 Man. L. H. 
407.— CAN. 

b iii. -.] — R. V. Wilkes, R. v. 

Hisoook, R. V. Robertson [1931], 
1 D. L. R. 995 ; 66 (). L. li. 319 ; 5() 
C5in. C. C. 1.— CAN. 

b iv. .] — ^Accused had on his 

promisee an automatio vending machine 
in which cnstoiners placed a five cent 
coin, pulled a lever, & received from 
the machine a package of candy, with 
or without “ slugs,” varying In number, 
which had no commercial or exchange- 
able value but might be used to 
operate the maohine to show printed 
legends for amusement only, no candy 
being emitted. The candy package 
emitted for the coin deposit^ was such 
as that sold over the counter for live 
cents, & on the sale of the candy 
omitted the accused made a profit : — 
Held : accused was not guilty, under 
the Criminal Code, of keeping a common 
gaming house.— Roberts v. R., [1931] 
S. 0. R. 417; 3 ]>. L. K. 225 ; 56 
(Jon. C. C. 144.— CAN. 

b V. .] — H. V. Athonas (1931), 

56 Can. C. C. 146.— CAN. 


b vl. .] — In view of the manner 

in which the automatic vending 
machine In question herein was 
operated by accused, its lessee, in 
exchanging for merchandise the slugs 
which the players received In varsing 
numbers from the machine : — Held : 
it was a ** means or coutrivonoo for 
playing a game of chanoe,” within 
sect. 986 (2), (4) of the Criminal Code. — 
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276. Add^ AnnoUUion: — Consd. Davis r. Parker, 
[1931] 2 K* B. 210. 

278. Add. Annotations : — As to (1) Folld. Bennett 
r. Ewens, [1928] 2 K. B. 510. As to (2) 
Consd* B. V. Kirby, Parker & Patrick (1927), 
20 Or. App. Bep. 12. 

278a. Certi^ty of winning something*] — (1) A 

machine may be used for the purposes of 
“ gaming & ** betting ** even though, if the 
directions affixed to it are obeyed, it is 
certain that the user will win something. 

(2) In a condict of evidence it is for the 
jury to decide for what purposes persons 
“ resort ** to the premises in question. — B. 
v. Brennand (1930), 47 T. L. B. 22 ; 74 
Sol. Jo. 788 ; 22 Or. App. Bep. 96, 0. C. A. 

284a. House used for game where chances not alike 
favourable to all players.] — ^The committee 
of management of a members’ club installed 
in the club oei-tain machines for the use of 
members only Sd for the purpose of giving 
additional pleasure to the membei-s. llie 
machines were operated by means of pennies 
inserted in a slot. The player, having first 
inserted a penny, depressed a handle, causing 
three cylinders to revolve on which were 
depicted bells, bars & fruits. On the 
(cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fmits &:/or bells &/or bars 
opposite a pointer. The machine auto* 
matically filled a jack pot from its winnings, 
the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 


Gaming Houses Act, 1864 (c. 88), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 88), s. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlawful gaming being 
carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, & 
that gaming upon the macliines in a members* 
club was therefore not unlawful gaming : — 
Held : in order that a house should be a 
common gaming house within s. 2 of the 
Gaming Act, 1845 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living ; it 
was sufficient that it was a house kept or 
used for playing at any game where tlie 
chances of tlie game being played therein 
are not alike favourable to all the players ; 
th<5 chances of the game played on the 
machines in this club were not alike favour- 
able to aU the players, & that the club was a 
members’ club did not prevent the club 
premises being kept or used for the purpose 
of unlawful gaming being caiTied on tlierein, 
& therefore the members of the committee 
of management of the club could be con- 
victed of the offence cliarged imder Gaming 
Houses Act, 1854 (c. 38), s. 4. — Daniels v, 
Pinks, [193J1 1 K. B. 374 ; 100 L. J. K. B. 
337 ; 144 L. T. 372 ; 95 J. P. 23 ; 47 T. L. K. 
166 ; 75 Sol. Jo. 59 ; 29 L. G. R. 120 ; 29 
Oox, C. C. 221, D. C. 


It. V . lUriiAiuJH, 11932] 1 W. W. R. 
1 : 2 B. L, R. 3U1 ; U B. O. R. 430. 

CAN. 

b vii. — — R. V . Richards (No. 
2). 11932J 1 W. W. R. 177. —CAN. 

t i, .] — Ifeld : a machine 

known an the ‘* OailJe Victory Vendor ” 
wufc) ono to which the prohibition In 
(iaming: Machines (Scotland) Act, 
1U17 (c. 23), 8. 1 (1), applied.— Blivi 
r. Millkr, [1927] S. O. (J.) 87.— SCOT. 

276 i. Whether dominant element of 
s’/fiW.l —Deft. kept for nse by the public 
on bia premiRea a number of machlnee, 
known by the name of “Dlddlor.” 
Any one wishing to use one of these 
machines purohased from deft, discs 
at the price of seven for 6d. He 
inserted one disc in a slot & pulled a 
handle, which caused three rollers to 
revolve. On each roller was printed 
a number of devices, such as cherries, 
rose^ etc. If certain combinations 
or these devices stopped opposite a 
pointer on the face of the machine, 
toe player won a certain number of 
discs. With those he could purchase 
on the pi'emlsos certain goods. The 
winning combinations & the odds for 
oath were printed on the front of the 
machine in view of the player. If 
none of these combinations stopped 
opp(i«lte the pointer, the player lost 
ms disc. The machine was dtted wttti 
a oon^^l, by which the player could 
st<m the rollers, one at a time, & so 
eudoavour to obtain a winning com* 
oiuation. There were 15 machines on 
the pmnisw. Deft, was prosecuted 
under Gai^ng Houses Act, 1854, e. 4, 
that he, being the occupier of the 
j>rcmi8e8, did use them for the purpose 
gaming. The Jusiioe was 
f'atisfl^ on the evidence that the 
the persons who used the 
umoWno wonld be players of leas than 
average skUl, therefore, hold that 


the game was one in which the chances 
were not favourable alike to all players, 
including the owner of the machine, 
& accordingly convicted the deft. : — 
Held : the conviction was right. — 
Gordons. Dunukvy, [1928] I. R. 696. 
— IR, 

276 ii. .] — R. V. Liptrot, [1928] 

3 W. W. R. 60 ; 50 Can. Grim. Cas. 
244.— CAN. 

276 iii. .] — The operation of the 

slot machine hi question herein, when, 
at least, it is exposed for use with the 
object of gain to the proprietor, & 
operated by his customers, hold to be 
a “ mixed game of chance & skUl 
within Criminal Code, s. 226 (a). — 
R. V. Canada Mint Co., [1928] 4 
1). L. R. 539 ; [1928] 3 W. W. R. 195 ; 60 
Can. Crim. Cas. 384.— CAN. 

276 Iv. .)— R. r. Wolfe, [1928] 

4 D, L. R. 941; [1928] 2 W. W. R.689; 
60 Can. Crim. Cas. 189.— CAN. 

sa. ConfisccUion — Necciisitu for search 
warrant.] — R. v. Rocoo, [1931] 2 

W. W. R. 55 ; 55 Can. C. C. 323 ; 39 
Man. L. R. 453.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

sd. General rule.] — Where a game as 
played on promises encourages on 
indulTOnoe in all classes of the com* 
munity of the propensity to gamble, & 
is injurious to publfo morals & a common 
law nuisance, the premises are a 
common gaming house. — Dawson v, 
Sinclair, [1926] N. Z. L. R. 721.— 
N.Z. 

284 i. Proprietary chth — Need not he 
open to pvhlic,] — A common gaming 
bouse is ono In which a large number of 
persons arc Invited habituo.Uy to con- 
gregate for the purpose of gaming, & 
ft makes no dinoronco that its use is 
I'estriotod to subscribers & members 


of a club, & it is not open to all persons 
desirous of using it. — lie Chinniaii 
(1923), I. L. R. 47 Mad. 426.— IND. 

284 ii. In which poker played. ] — 

An incorporated co., the proprietor of 
a " club ** in which membership was 
secured by payment of a periodical 
fee, fit where stud poker was played, 
the players being required to buy cards 
from the ** club ” & gum, fruit, candy 
or soft drinks being supplied on each 
sale of cards : — IIM : to have been 
properly convicted for keeping a 
common gaming hoiLse.— R. v. Tkain- 
ancN’s Club (1926), 45 CJan. Crim. Cas. 
231 ; 20 Sask. L. R. 461 ; [1926] 

1 W. W. R. 830.— CAN. 

0 i. Place or office kept for rmikiny 
contraets for sale of stocks t£r goods on 
differences.] — R. v. Harkness (1905), 
6 O. W. H. 219 ; 10 O. L. R. 565.— 
CAN. 

a 1* ,1 — On a prosecution 

for keeping a common gaming house : 
— Held : promises on which wei o found 
cards, poker chips, dice, a round 
cloth-covered table & a ** punch 
board," wore ** provided with any 
means or contrivance for unlawful 
betting or gaming " within Cifminal 
Code, 8. 986.— R. v. Coy. [1925] 3 
W. W. R. 538 ; 44 Cun. Crim. Cas. 
119,— CAN. 

e ii. .] — The keeping of a 

" mnltisellcr " for gain : — Held: to 
render the place in which it was kept 
& whore It was " played ” by persons 
rosorUng thereto, a common gaming 
house. — R. V. Elahz (1926), 45 Can. 
Crim. Cos. 257 ; 20 Bask. L. R. 605 ; 
[1926] 2 W. W. R. 308.— CAN. 

elii. .J — R. V. Don.vld, 

[1931] 44 B. C. R. 514.- CAN. 

»f. Under Gaming Act, 1908, s. 4.1— 
Weathered v. Fit/asibbon, [1925] 
N. Z. L. R. 331.— N.Z. 
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Cases 284b— 819a. English and Empiek 

284b. Game must be unlawful.]— -Applts., pro- 
prietors of a place known as “ I\m Fair,” 
invited the public to resort thereto, & the 
public did so resort, for the purpose of playing 
for money at a game with an automatic 
machine called the “ Circle of Skill,” which 
the justices found was a game of skill ; — 
Held : applts. coidd not be convicted of 
permitting the above place to be opened for 
the purpose of unlawful gaming. — Davis v. 
Parkeii, [1931] 2 K. B. 210 ; 100 L. J. K. B. 
590 ; 95 J. P. 146 ; 47 T. L. R. 418 ; 29 
L. G. R. 387 ; sub nom. Pabeer v. Davis, 


Digest Supplement. 

146 L. T. 188 ; 76 Sol. Jo. 312 ; 20 Cox, 0. 0. 
207, D. C. 

286. Add. Annotation : — Apld. B. v. Berg, Britt, 
0arr6 & Dummies (1927), 20 Or. App. Rep. 
38. 

288a. > Members of committee of members’ 

club.]— Daniels v. Pinks, No. 284a, ante. 

804. Add. Annotation : — Refd. Allen v. Whitehead 
(1929), 45 T. h. R. 655. 

306. Add. Annotation : — ^Refd. Allen v. Whitehead 
(1929), 46 T. L. R. 655. 


Part III. — Betting and Betting Houses. 


310. After this case add “ Agreement to collect 
betting debts — Contrary to public policy.] — See 
Action, No. 599a, ante.'* 

Racecourse betting.] — See Racecoui*sc Bet- 
ting Act, 1928 (c. 41). 


818. Add. Annotation : — Apld. Richards v. Price, 
[1931] 2 K. B. 204. 

319a. “Loitering for purpose of bookraaking - 
Distribution in street of entry forms of football 


PART II. SECT. 2, SUB-SECT. 2. 

h i. Actina as ** banker ** 

but not residing in common gamUig 
house.] — HcUl : not. to juHtlfy u con- 
viction as keeper of tJbe house. — It. v. 
Mark (1924), 43 Can. Crim. Cas. 368.— 
CAN. 

h ii. Under Gaming AcU 

1908, s. 4.1 — Weatherkd V. Fitz- 
UIBBON, [1925] N- Z. h. K 331.— N.7, 

h lii. Trading in sale dt 

purchase of cotton — On paj/ment of 
differences .] — EArPEitOR v. Thavarmal 
I turciiAKD (1928), I. L. R. 53 Bom 
367.— IND. 

h iv. Acting as dealer.) — 

A person who acts as “ dealer ” in a 
Raiue of chance but Is not a player & 
not interested in any way in the 
)rofits made from the carrjinff on of 
he game is not ** assisting in the care, 
government, or manugomont ** of the 
place in which the game is played, 
w’ithin sect. 229 (2) of Criminal Code, 
&, therefore, cannot be doomed a 
** keeper ” thereof. — II. v. Pang Dat 
& Gin Bo (Man.), [1929] 3 W. W. 11. 
513 ; [1930] 1 D. L. 11. 625 ; 38 Man. 
L. R. 365 ; 52 Can. Crim. Cos. 305. — 
CAN. 

h V. Assisting caterer otiter 

than club controlling premises.] — A 
person who has notiiing whatever to 
do with the care, management, or 

E ovemmont of a common gaming 
o\ise can bo liable as the keeper 
thereof only if his acts were in aid of 
the keeper. In the present cose what 
the accused did was held to have been, 
Tiot in aid of 1 bo club whicli controlled 
& managed tbe promi.ses, but in aid 
of a e-atcrer other than the club, 
although both the co. &; the club were 
managed by one & the same person. — 
R. V. Nelson, [1929] 2 D. L. R. 317 ; 

1 W. W. R. 665 ; 51 Can. Crim. Cos. 
213 ; 24 Alta. L. R. 59.— CAN. 

h vi. - — Persons in minor 

positions.] — Parliament did not Intend 
that clerks & others in minor positions 
not charged or appearing to be charged 
with the caro, government or manage- 
ment of a di8oi*dcrly house should be 
deemed to be kci'pcrs. — R. v. Selock, 
11931] 2 W. VV. R. 745 ; 56 C^an. C. C. 
213 ; 25 Alta. L. 11. 504.— CAN. 

n i. .] — The mere fact 

that tbe room In which a game of 
chance Is played is in the same 
preiuiHOB as &. communicating with a 
hhoj> imdor the same management as 
does not justify the finding 
that tlicre was in the game an element 
of " gn,in within the meaning of 
seel. 226 /a) of Criminal Code, if there 
IS no evidence that any purclmsc was 
made from the shop by any of the 
playei*a at any time. -R. v. Pang Da i’ 


& Gin Bo (Man.), [10291 3 W. W. R. 
513 ; 52 Can. Crim. Cos. 305.— CAN. 

n ii. .] — ^I’ho fact that the 

accused, who was charged with keisplng 
a common gaming house, sold beer, on 
the occasion in question, to the players 
on his premises held not sufficient in 
itself to justify the inference that 
** gain,*’ within the moaning of sect. 226 
of the Code, resulted to him, where 
there was no evidence that ho was 
carrying on the business of selling beer. 
— R. V. LEAtAlKK, 119291 2 D. L. R. 
795 ; 1 W. W. R. 321 ; 61 CJan. Crim. 
Cas. 137 : 38 Man. L. R. 42.— CAN. 

n iii. .] — R. V. Radinsky 

(B. C.), [1929] 3 W. W. R. 212 ; 52 
Can. Grim. Cas. 131. — CAN. 

n iv. .] — R. V. Forder 

(1930), 54 Can. 0. C. 388.— CAN. 

r i. .] — R. v. Charlie 

Sam. [1929] 1 V. L. R. 166 ; 50 Can. 
Oim. Cas. 364 ; [1928] 3 W. W. R. 
424.— CAN. 

r ii. .] — Before the 

presumption arising under sect. 985 
of Ciiminal Code from the finding of 
cards, dice, etc., can bo held to have 
lieen established all the conditions of 
its existence which arc provided for 
In tlio section must be strictly proved ; 
therefore where the scorch warrant 
under which the place in which they 
w'ere found is alleged to have been 
entered is not properly proved the 
presumption does not exist. — R. v. 
Lemaire, [19291 2 1). L. R. 795 ; 1 
W. W. R. 321 ; 51 Can. Crim. Cas. 137 ; 
38 Man. L. H. 42.— CAN. 

r iil. .] — On an appeal 

from a conviction for unlawfully keep- 
ing a common betting house ; — ffeJd : 
certain perforated posteboai-d cards 
marked in duplicate, & similar to those 
used for checking hats at a hotel, con- 
stituted, under all the circumstances & 
In the absence of any explanation of 
their presence, a ** means or contrivance 
for betting ** within sect. 986 (2) of the 
Oiiuliial Code, &, therefore, the finding 
of them on the accxised premises raised 
a primA facie case against him under 
said sub -sect. In order to raise a 
primA facie case under sect. 986 (2) it 
is not neocssary that the search on 
which the racaus or contrivances for 
betting were found should have been 
mode under a valid search warmnt. — 
R. V. Miller, [1931] 1 W. W. R. 537 ; 

3 1). L. H. 213 ; ouQW., (19311 S. C. 11. 
483 ; 3 JJ. L. R. 795 ; 56 Can. C. C. 
272. - CAN. 

PART II. SECT. 2, SUB-SECT. 3. 

301 i, IVhat amounts to suffering 
gaming — Actual knowledge not ncccs- 
sary — But 8<mic proof necessary ,] — 

22 


AVliero betting lasting for on hour & a 
half with a considerable number of 
men went on in a room in a hotel near 
the bar where the llconsoo was serving : 
— Held : on the evidence, notwith- 
standing tho denial of the licensee that 
ho did not know betting was taking 
place, ho was properly convicted of an 
offenea under Licensing Aft, 1917, 

R. 139. — Norval V. Nouleti’, [1928] 

S. A. A. K. 38. -A US. 

g i. .] — Conviction for allowing 

gambling on premises for wiilch there 
was a rotail liquor licence quashed, the 
bolder of the liccnoc not having know- 
ledge of tbe gambling. — R. v. Whelan 
(1908), 9 W. L. R. 424.— CAN. 

PART II. SECT. 2, SUB-SECT. 4. 

8 i. Kffcct of inaccuracy.] ' - 

Held : as tlio inaccuracy was not so 
material or substantial as to mislead a 
stranger if one were to go to the 
locality & attemjit to find tlio place 
intemlod to be raided w'ith the lielp 
of the warrant, it did not amount to 
more than a misdescription & was not 
of a nature to vitiate the warrant. — 
Emperor v. Thavarmaj. Rui»chand 
(1928), I. L. R. 53 Bom. 3C7. ~1ND. 

a i. Invalid — Effect,] — A con- 
viction tor keeping a common gaming 
house may be sustained, even though 
tho search warrant, under wUch entry 
was made, was defootivo. — R. r. 
PiDOEON (1926), 45 Can. Crim. Cas, 
233 : 37 B. C. R. 309 ; 119261 3 
W. W. R. 765.— CAN. 

»g. Holiness — Required to be examined 
— Right to ceriificaie of freedom.)— B. 
V. BCOTT, Ex p. ScoiT, 11927] S. A. 
S. R. 492.— AUS. 

PART in. SECT. 1. 

t i. Cards on jjrcmiscs— No 

facilities for innocent use.] — Miller r. 
R., [1931] 3 D. L. R. 795 ; S. C. R. 
483 ; 56 Can. C. G. 272.— CAN. 

810 i. Betting or betting business — 
Not illegal ipso facto.] — Neither in 
India nor in England has tho legislature 
gone so far as to enact In express terms 
that betting transactions are illegal, 
but it is clear that in both countries 
tho legislature regards it as imdesli'ablc 
in the public interest that any assist- 
ance should bo afforded by cts. of law 
to onforce obligations which have been 
created in connection with betting 
or wagering transactions. — Mitchell 
V. Tennknt (1925), I. L. R. 62 Calc. 
677.— IND. 

PART III. SECT. 2, SUB-SECT 1. 

314 i. Enclosed grounds — Cricket 
ground.] — A grass field occupied by a 
cricket club, was bounded on all four 
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pool.] — ^Rosps., on behalf of N., diatiibuted 
forms in tbe street containing ah invitation 
to participate in football pools, together with 
an entry form & particulars of the terms of 
participation therein. The recipients who 
accepted the invitation sent to IN. forecasts 
of the results of football matches specified 
in the forms, together with a statement of 
the amount they were prepared to stake 
thereon. This was not payable until after 
the matches had been played. The aggregate 
of these amounts was divided among those 
sending correct forecasts, less a commission 
retained by N. : — Held : resps. were guilty 
of loitering on behalf of N. for the purpose 
of bookmaking — i.e. the negotiating by N. 
of bets made between the participants in the 
pool inter se. — Richabds v. Price, [1931] 
2 K. B. 204 ; 100 L. J. K, B. 526 ; 146 L. T. 
189 ; 96 J. P. 161 ; 47 T. L. R. 411 ; 76 
Sol. Jo. 346 ; 29 L. G. R. 396 ; 29 Cox, C. C. 
301, D. C. 

322. Add, Annotation : — ^N.F. Everett v, Shand 
(1931), 146 L. T. 216. 

322a. TotaUsator — Not included.] — Held : persons 
betting by means of the contrivance known 
as a totahsator on a dog-race do not act in 
contravention of Vagrant Act (Amendment) 
Act, 1873 (c. 38), s. 3, inasmuch as a dog- 
race is not in itself a “ game or pretended 
game of chance ** within the sect. ; &, conse- 


quently, where a dog-racing track & a 
totalisator thereat belonged to a co., the 
contrivance being worked by its clerks, that 
charges against the secretary & managing 
director of the co. & some of the clerks, of 
aiding & assisting persons betting at the 
track by means of the contrivance on dog- 
races in contravention of the section, were 
not maintainable & should bo dismissed. — 
Everett v, Shand, [1931] 2 K. B. 622 ; 100 
L. J. K. B. 612 ; 145 L. T. 216 ; 96 J, P. 147 ; 
47 T. L. R. 415 ; 76 Sol. Jo. 393 ; 29 L. O. R. 
390 ; 29 Cox, C. C. 309. 

323. Add, Annotation : — Consd. Everett v, Shand 
(1931), 146 L. T. 216. 

825a. ,] — Everett v, Shand, No. 322a, 

ante. 

326. Add, Annotation : — Reid. Everton v. Walker 
(1927), 137 L. T. 694. 

330. Add, Annotation : — Consd. Evci*ton v, Walk<‘r 
(1927), 137 L.T. 591. 

358. Add, Annotalioruf : — As to (4) Reid. Clark v, 
Westaway, [1927] 2 K. B. 697. As to (5) 
Reid. Clark v. Westaway, [1927] 2 K. B. 597. 
Generally, Reid. Schneiders v. Abrahams, 
[1925] 1 K. B. 301. 

358a. Totalisator — Greyhound racing track.] — 

SHUTTLEWOBTH V, liEEDS GREYHOUND 

Association (1932), 96 J. P. Jo. 810 ; 174 
L. T. Jo. 490, D. C. 


sides by a wire feiioo in good condition. 
The fence along its western side ran at 
tl)(; foot of a railway embankment, 
which was adinitttMiJy not a public 
place within Street Retting Act, 190C, 
w. 1 (4). Between the northern end of 
lliiH fence & the fence bounding the 
northern side of the gro\md was u 
gateway, 3 feet wide, giving access to 
iiic ground. The gateposts were in 
position, but the gate had hecu missing 
lf)r some time. The T>t>rtion of the 
lielcl adjoining the gateway was not 
used for cricket, & the public had un- 
restricted access to that portion & 
gathered there in numbers every clay. 
In a prosecution for loitering for the 
purpose of betting : — Held : the cricket 
ground was not a “ public place 
Avithin sect. 1 (4) in respect that it 
could not be described as “ unen- 
closed.” — Fouuo V, Hill. [1932] S. C. 
(J.) G,— SCOT. 

sk. I*athwai/ — Sole accesa to Uirce 
homes.] — A pathway leading from 
public land to thrtio bepuratc^ dwelling- 
houses, to which it provided the only 
means of access, was ontcrod from the 
lane through a gate which was never 
locked : — JJeld : the pathway was a 
” public passage,” & a ” street ” 
within Street Betting Act, 190G (c. 43). 
H. 1. — Mackik V . Cbomuis, [192C1 
H. 0. (J.) 29.— SCOT. 


PART III. SECT. 2. SUB-SECT. 3. 

f i. Investment received elsewhere 

than at totalisator itself.] — During the 
progress of a trotting club’s meeting, 
totalisator tickets having been sold at 
the members* & stewards* stands from 
boxea not situated in the totalisator 
building, applt., a servant of the club, 
was oonvlotod of the offence of per- 
j^nlttlug on investment on the totalisator 
to be received elsewhere than at the 
totalisator itself : — Held : an Invest- 
ment received in on entirely separate 
building with no coimcotlon Sc no 
jittempt at NyuchronJslng with the main 
i otallsaior is a payment made elsewhere 
tiion at the totalisator itself, & applt. 
was rightly convicted imdcr (lanihig 
R108, B. 30 [3). — GooGiN V. Young, 
I1928J N. Z. h. H. 753.— N.Z. 

p i. ~ - A pak-a-pu ticket Is an 


instrument of gaming within Gaming 
& Betting Act, 1912, s. 37. — Jennings 
V. Yet Cuing (1931), 48 N. S. W. W. N. 
248.— AUS. 

r 1. Paraphernalia for condwiino 
bcUina house.] — U. v. Bkennan & 
NKWT.AND8 (1928), 49 Can. Crim. Cas. 
354.— CAN. 

PART HI. SECT. 4, SUB-SECT. 1.->A. 

m (p. 438) i. .1 — A person 

htaudiug stationary in a publlo street 
for a considerable period is not thereby 
guilty of the offence of loitering under 
Lottery & Gaming Act, 1917, s. 40, 
although he has been requested by a 
police constable to cease from loitering. 
— Mattin V. CUKHIE, [1927] S. A. S. K. 
45Jr.— AUS. 

k (p. 439) i. S, P, Muhammad Khan 
V. R. (1927), I. L. R. 9 Lah. 255.— IND. 

t (p. 440) L .j— 

Where certain persons rented an en- 
closure. part of a larger enclosure 
abutting on a publlo i-oad, & Inviled 
others to come there & make bets ; — 
Held : any person found betting there 
was rightly convicted of gambling m a 
public place. — K. v, Tuusm Das 
( 1924), I. L. U. 4G All. 787.— IND. 

si. Shed — Used hy workmen for meals, ] 
— At the trial of a workman, who was 
charged with using a place for the 
purpose of betting it was proved that 
on five dates libelled, between the hours 
of 12 noon & 1 p.m., ho had engaged in 
ready-money betting with fellow -work- 
men in a shed in the employers* pro- 
mises. The workmen were allowed to 
use the shod for the purpose of taking 
their meals, but the accused’s betting 
transactions wore carried on without 
the permission or knowledge of his 
employers : — Held : the shed was a. 
” place ** used by tbe accused for the 
purpose of betting. — Young v . DAiiiiAir, 
11929] S. C. (.T.) 17.— SCOT. 

PART HI. SECT. 4. SUB-SECT. 1. B. 

g i. .]— Deft, assocn. was incor- 
porated as a CO. by letters patent, 
which wore amended by adding certain 
objects Sc purposes, viz., to encourage 
horsc-rucing, to construct, maintain, 
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& operate race-courscs, &. other like 
objects & purposes. The co. estab- 
lished a race-course & held racc- 
moetings, at which bell ing on the races 
was periuittcd, & was convicted under 
Criminal Code, ss. 228, 235, of tho 
olfenccH of keeping a common belting 
house, & recordiug & icgisterlng bots, 
clc. : — Held : tho co. was not protected 
l)y sect. 235 (2). — R. v. Long Branch 
Racing Absocn., 11925] 2 D. L, R. 
40 : 43 Can. Crim. Cas. 283 ; 5G 

0. L. R. 303.— CAN. 

PART HI. SECT. 4, SUB-SECT. 2.— A. 

o i. - Sale of iotalisalor vouchers.] 
— A co. occupjing a greyhoimd race- 
course on which a totalisator wns 
erected, & tbe manager of the totali- 
sator, were charged with contravening 
Betting Act, 1853, s. 1. It was proved 
that persons betting through tho 
totalisator purchased vouchers costing 
28. each, which were marked with tho 
name of the dog on which tho pm'- 
chaser desired to hot. Thiiso vouchers 
represented the stakt^s, & after tho 
race tho whole money staked was 
divided among the backers of tho 
winning dog, under deduction of 10 per 
cent, to cover expenses : — Held : the 
piu^hasera of vouchers entered into 
the betting transactions with Ofich 
other, & not with the co. or the 
manager ; & the (act that a charge 
was made for tho use of the totalisator 
& for the service of operating It did not 
involve tho co. or the manager in a 
contravention of tho sects. liiKdled.- - 
Stuatuern r. Scoitisu Greyitouni) 
Racing Co., [19301 S. C. (J.) 24. - 
SCOT. 

363 i. TFhai persons liable to penalties 
— Persons ” keeping ” — Servant in sole 
charge.] — Any person, whether servant 
or agent, or on his own account, who 
has for the time being tho exclusive 
charge of promises, & who uses those 
promises for tho purpose of bolting, is 
guilty of keeping or using tho premises 
os a common gaming house under 
Gaming Act, 1908, s. 4, even though 
ho is not the owner, & tho owner is 
ignorant of tho iiso to which tho 
promises were put, & though tho 
premises so used are only part of tho 
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899a. Question for jury.] — K. v, Brbnnand, No. 
278a, ante. 

401a. Holding whist drive.] — ^Whist drives, where 
an entrance fee is charged Sa prices offered, 
are illegal under Betting Act, 1863 (c. 119), 
8. 1. — ^Bennett d. Bwbn8, [1928] 2 K. B. 
510 ; 97 L. J. K. B, 801 ; 130 L. T. 835 ; 
92 J. P. 120 ; 44 T. L. B. 645 ; 72 Sol. Jo. 
354 ; 28 Cox, 0. 0. 522 ; 26 L. G. E. 396, 
D. C. 

415a. Applts. were the responsible 

proprietors of a four>page weekly newspaper, 
which was sold at 6d. a copy, & which had in 
winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a “ Free Football Competition ” with 
a coupon giving particulars of future foot- 
ball matches & a column for the competitors 
to fill in their forecast of the results, a prize 
of £160 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 
foiecast of nine results, but no money was 
to be sent with the coupons. Applts. were 
summoned for unlawfully publishing a coupon 
of a ready-money football betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, & that applts. 
had circulated coupons of a ready-money 
football betting business, & they convicted 
applts. ; — Held : the case was typical of the 
mischief aimed at by the Act, & the justices’ 
decision must be affirmed. — Suttle v. Cress- 
well, [1926] 1 K. B. 264 ; 95 L. J. K. B. 367 ; 
134 L. T. 144 ; 90 J. P. 3 ; 42 T. L. B. 75 ; 
23 L. G. R. 696 ; 28 Cox, C. C. 94, D. C. 

Jnnotaiions : — Apld. Turf Publishers v, Davies, [1927] W. N. 
190. Expld. Leuff (Sheffield Telegraph) v. Sillitoe, [1929] 
1 K. B. 360. Consd. Baker v. SUUtoc (1931), 47 T. L. 11. 


416b. -Turp Publishers, Ltd. v. 

Davies, [1927] W. N. 190, D. 

JfmotaHon: — ^Apld. Leng (Sheffield Telegraph) r. Sillitoe, 

£1929] 1 K. B. 366. 

415c. .] — ^Where a daily newspaper con- 

tained as one among its various features 
coupons in which the names of football teams 
were set out, & the public were invited to 
forecast the winners of matches in which 
the teams were shortly to be engaged, the 
person who most nearly got the correct results 
receiving a prize; — Meld: the proprietors 
publishers of the newspaper were guilty 
of an offence under sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
newspaper. — Sir W. C. Leng & Co. 
(Sheffield Telegraph), Ltd. v. Silutob, 
ri929] I K. B. 366 ; 98 L. J. K. B. 262 ; 140 
L. T. 500 ; 93 .T. P, 26 ; 45 T. L. R. 94 ; 72 
Sol. Jo. 810; 28 OoX, C. C. 593, D. C. 

^ Prizes of indeterminate amount,] - 

Applts. wei'e the promoters of a scheme by 
which working men were invited to forecast 
the results of football matches & pay afi 
entrance fee of one penny witli each forecast. 
Prizes of an amount at the discretion of the 
promoters were awarded to the senders of 
the most correct forecasts : — Held : the fact 
that the amoimt of the prizes was indeter- 
minate was immaterial, & applts. were rightly 
convicted of circulating coupons of a ready 
money football betting business, oontraiy to 
the Ready Money Football Betting Act, 
1920 (c. 52). — ^Baker v, Silutob (1931), 
145 L.T. 636; 951. P.182; 47T. L. R. 632; 
29 L. U. R. 521 ; 29 Cox, C. C. 356, D. C. 


promises of the owner. — D avis v, 
Nuttall, [1924] N. Z. L. R. 65.— N.Z. 

363 ii. Licensee of hotel — Permit* 

ting others to nse premises for heliing 
purpoats.] — Deelev v. Diok. [1928] 
V. L R. 121: [1928] A. L. R. 62.— 

AUS. 

PART III. SECT. 4, SUB-SECT, 4. 

sd. Receipt from agent.] — No bets 
were made at accused’s office, but he 
engaged Si paid bookmakers to make 
bets on the streets dfc elsewhere. Ho 
supplied these bookmakers with betting 
slips & football coupons, from which, 
when returned to Ills office, he made up 
an account of the gains Sc losses of each 
bookmaker. He rewdved at his olhcc 
dally from each bookmaker any liulance 
of gains on the liets made on the pre- 
<ioding day, he transmitted to the 
bookmakers any sura required to make 
good a deflclcucy bn the day’s trans- 
actions : — Held : aexjused had contra- 
vened the section libelled, in respect 
that he used the office for the receipt 
of money accruing from ready-money 
7)etB, although the money was paid 
over elsewhere by the persons bettlng- 
— Reid v. Hill, [1931] 8. C. (J.) 19. — 
SCOT. 

PART in. SECT. 6. 

415 I. ** Printing or knowingly cir* 
cuhUing coupons ** — Construction of 
Foolhall JicUing Act, 1920 <c. 52), as. 1, 
^.] — Commission agents Issued a 
printed publication containing coupons 
for use in predicting results of football 
TnatehcB Sc offering money prizes. 
Apart from the coupons Sc matters 
connected therewith the paper con- 
tained very little i^eading matter, & 
the majority of purchasers bought it 


for the sake of the coupons. The com- 
mission agents were convicted of 
knowingly printing Sc circulating cir- 
culars or coupons of a ready-money 
football betting business : — ffeld : the 
aper was a circular or coupon of the 
uslness of applts.. Sc conviction sus- 
tained. — J aMLSON V, SlNOLAIK, [19251 
S. C. (J.) 1.— SCOT. 

■n. ReaAV'Tnonjey foofbaU betting 
business ” — Newsagents settling with 
publishers monthly.] — Commission 
agents issued a printed publication 
containing coupons for use in pre- 
dicting results of football matches & 
offering money prizes. It was issued 
to wholesale newsagents, & distributed 
by them to retail newsagents, who sold 
it to the public. The wholesale & 
retail newsagents settled their accounts 
weekly ; the wholesale newsagent ran 
montnly accounts with the commission 
o^nts, who paid the prizewinners. 
The prize money was paid, although 
the monthly accounts had not been 
settled : — Held : there was evidence 
on which the ma^trates might hold 
that applts.' business was a roady- 
money football betting business. — 
Jameson v. Sinclaib, [19251 8. O. (J.) 
1.— SCOT. 

PART III. SECT. 7. 

b i. Lottery <£? Gaming Act 

Amendment Act, 1921, s. 14 .] — Holmes 
f>. ALLORUiicn, [1926] a A. S. R, 255. — 
AUS. 

b ii. ,4 — Lampakd V. West. 

[1926] S. A. S. R. 293.— AUS. 

b iii. Simitar transaelions on 

other days — Admissi&tle,] — ^Pinchbeck 
e. Gleeson, [1926] S. A. S. R. 379.— 
AUS. 

C I, .] — Patebson v. 


Macphepson, [1924] S. 0. (J.) 38.— 
SCOT, 

0 ii, — Right to open 

closed envelopes.] — Held: the spooiai 
warrant under Betting Act, 1853, s. 11, 
ontitlod the police to open postal or 
other communications rotma on the 
premises, although contained in closed 
envelopes, for tho purpose of ascertain - 
lug whether they contained doouenonts 
relating to betting. — Stbathebn v. 
Benson, [19251 S, C. (J.) 40.— SCOT. 

421 i. Power of arrest.] — Police, 
having obtained a warrant to enter a 
stable (number 4), watched the stable 
for a period of twenty minutes, diulng 
which it was visited by about twenty 
men, six of whom carried what 
appeared to be betting slips in their 
hands. On the police approaching the 
stable, accused, who had been in the 
stable all tho time, can into a neigh- 
bouring stable (number 3), one of them 
carrying a bundle of betting lines. 
The ponce took them back into stable 
number 4, whore they were searched 
& taken into custody, & the money 
found on them was seized. The 
accused were convicted & sentenced : — 
Held : the escape of the accused with 
their papers from the i^remises to whiolt 
the warrant applied Sc. the fact that 
they were thereafter taken book by the 

S olioo to these premises did not render 
lo subsequent arrest Sc seizure Illegal 
under the warrant. — M orris v. Lakg- 
Miriu, [1929] 8. C. (J.) 103.-~-SCOT. 

Ii I, Joint complaint — One 

defendant caUing no eiridcnce. but wUii- 
to give eoicknee for co-defendant — 
Mode oftriatA — Holmes v. Allcththoh, 
[1926] 8. A. 8. R. 256.— AUS. 

•p. Appeal — Principles on uMeb 
court o3!s. 1— R. r. Smith (1926), 37 
B. C. n. 248.--CAfl, 
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VoL XXV.— Oamii^; and Wagering. Caaes 422— 451a. 


422* AM. ArmoMion: — As io (1) Apld* R. v. 
Dixon, Southampton JusticeB, Ex p. Porteous 
(1929), 142 L. T. 597. 

428. AM. Annotation As io {i) Refd. Pointon 
V. Cox (1926), 136 L. T. 606. 

424a. Information under Licensing Consolida* 

tion Act, 1910 (c. 24) — Form of conviction.] — 
An information was preferred against applt. 
under sect. 79 (1) (b) of the above Act for 
that he, being the holder of a justices* licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1853 (c. 119). 


Applt. was convicted, & appealed to quarter 
ses^ons. who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1863 (c. 119), 
was allei^ed ; — Held : applt. was entitled t<> 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1863 (c. 119), & the 
decision of quarter sessions was right. — 
Pointon v. Oox (1926), 136 L. T. 606 ; 91 
J. P. 33 ; 43 T. L. R. 175 ; 25 L. G. R. 101 ; 
28 Oox, 0. 0. 308, D. C. 


Part IV. — Lotteries. 


434. AM^ Annotation : — Refd. Kerslake v. Knight 
(1926), 133 L. T. 606. 

443. Add. Annotations : — Apld. Howgate v. Ralph 
(1929), 141 L, T. 612. Refd. Kerslake v. 
Knight (1925), 133 L. T. 606. 

449. AM. Citations : — 94 L. J. K. B. 919 ; 133 
L. T. 606 ; 89 J. P. 142 ; 23 L. G. R. 674 ; 
28 Cox, C. C. 27. 

451a. Lotteries authorised by Act of Parliament— 
Must be Parliament of United Kingdom.] — 


The exception in Lotteries Act, 1823 (c. 60), 
s. 41, which prohibits the sale of tickets in 
any lottery, “ except such as are or shall be 
authorised by this or some other Act of 
Parliament,** does not include a lottery 
authorised by any body other than the 
Parliament of the United Kingdom. — R. v. 
Registrar op Joint Stock Companies, 
Ex p. More, [1931] 2 K. B. 197; 100 L. J. 
K. B. 638 ; 145 L. T. 622 ; 96 J. P. 137 ; 47 
T. L. R. .383 ; 29 L. G. R. 462, C. A. 


PART IV. SECT. 1. 

— Power r. Cannitt 
(1839), 18 U. C. K, 403.—CAN. 

— Llotd Clark 

(1862), 12 C. P. 320.— CAN. 

h i. .1 — The oociisod, who 

waa the agent of a cigarette co. at 
Rolfast, pubUshed a pamphlet advertis- 
ing a prize of Us. 5 which could be 
automatically obtained by purchasers 
of Park Drive cigarett.es. Accused sent 
t.(ui currency notes of lis.S each to the 
manufacturers of Park Drive cigarettes 
iit Belfast, who put each note in a 
packet of cigarettes, mixed those 
packets with other packets which 
contained no notes, & sent them out to 
accused in India. On a prosecution 
of accused under second part of Indian 
f^enal Oode, s. 294a : — Held : the 
Hcliemo published by accused for dis- 
tribution of prizes by lot or chance 
amounted to a lottery. — E mperor v. 
Vaztrally (1928), I. L. II. 53 Bom. 57. 

-IND, 

430 ii, - Accused invited 

i bo public to subscribe a largo sum for 
Jin ossocn. whoso object was said to bo 
the relief of people in debt or distress. 
'I'here was no provision for tho return 
of I he capital sum. but one-sixth of the 
interest derived therefrom was to Iw 
used for the objects of the assocn., 
whilst the remainder ]>ocamo divisible 
every throe montlis among tho sub- 
scrilmrs as cash bonuses. These 
bonuses were distributed by lot : — 
Held : a lottery.— A. D. Kaj v. Kino- 
Kmteror (19:12), I. L. R. 10 Ran. 232, 

IND. 

n i. Bonds in series — Payment 

dependent on knowledoe or skill ,] — 
Jn a prosecution for a contravention 
of J iotteries Act, 1823, it was established 
that the promoters had formed & put 
<nto execution a scheme tor the sale 
of bonds, each of which entitled the 
bolder on certain conditions to £150. 

I o qualify for this sum n participant 
liad first to obtain a bond at tho cost 
ot Is, either from the promoters or 
from a friend. This was the parent 
of a family of bonds which was brought 
•uto oxistenoe by a process of sub- 
saies. The holder of «ie parent bond 
riaa to buy from tho promoters four 
bonds for 3s. itc t.o sell them to four 


friends for Is. each. These four bonds 
were the first generation, & each of tho 
four holders of them had to repeat tho 
same process, thus bringing the second 
generation of sixteen bonds Into 
existence. The process had to be j 
repeated until the sixth generation 
of 4096 bonds had come into existence, 
making, for the complete series. 5461 { 
bonds. On the occurrence of this event 
the holder of the parent bond became 
entitled to £160. Not only was each 
Individual bond a member of a family 
of bonds, but it could itself beemme the 
parent of a new family, & tho holder 
of it was entitled to £150 as soon as its 
sixth generation was completed ; — 
Held : the scheme was a lottery, in 
respect that the occurrence of the event 
upon which payment foil to be made 
could neither be approximately pre- 
dicted nor materially influenced by the 
exercise of any know’lodge, exporJonoe, 
art, or skill on tho part of the holder 
of tho parent bond. — Barnes v. 
STRATnERN. (19291 S. C. (J.) 41.— 
SCOT. 

p I. Not dependent, on 

skill alone.] — The chance, which the 
prohibition in Criminal Code against 
lotteries & other species of gambling, 
has in contemplation is the chance or 
risk which tho competitor is taking. 
Therefore, in a case where he is required 
to estimate a number, the prohibition 
applies unless the correct number can 
be ascertained by skill alone without 
any element of chance, even though 
tho number to be estimated is ^ an 
actually existing number at the time 
the estimate Is made. — R. v. Irwin, 

R, V. Long, [1928] 4 D. L. R. 025 ; [1928] 

2 W. W. R. 597 ; 50 Can. Crlm. Oas. 
159; 23 Alta. h. K. 506.— CAN. 

b (p. 454) i. ConditotiTig ** mil 

duhs ,**] — Held : a violation of Criminal 
Code, s. 230 (o) (d).— R. v. A. D. 
Murray TAirx)BiNo, Ltd., [1026] 3 
W. W. R. 483 ; 44 Can. Orim. Cas. 346. 
—CAN. 

b (p. 454) ii. Clnb distHbuting 

** chanoes ” for prizes leWi membership 
cards.] — Hdd : a violation of Criminal 
Code, 8. 236. — R. v. Gratton (Ont.) 
(1926), 46 Can. Grim. Cos, 41.-~CAN. 

b (p. 454) lii. Giving parehasers 

of goods tickets for dis- 
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tributing prizes .] — Held : a violation of 
Criminal Code, s. 236. — R. v. Roderick 
(Ont.) (1926), 45 Can. Grim. Cas. 110.— 
CAN. 

b (p. 454) iv. .1— A 

firm of tailors gavo each of its customers 
on the weekly payment plan the 
privilege of being a momlMjr of a 
“ club,*‘ each member of which had 
tho chance week by week while the 
payments under his contract were 
uu(!ompletod of having his name 
arbitrarily chosen by the management 
as the member to receive a receipt for 
the unpaid balance which entitlod him 
to a suit at once, without further pay- 
ment : — Held : the scheme was a 
lottery & the conducting of it a viola- 
tion of sect. 236 (1) (c) of the Criminal 
Code. — R. V. Habribon, [1931] 1 

W. W. R. 621 ; 55 Can. C. C. 2.38.“ 
CAN. 

b (p. 454) V. .] — R. V. United 

Profit Sharing System, Ltd. (Ont,), 
[1927] 4 D. L. R. 619 ; 48 Can. Grim. 
Cob. 154.— can. 

SQ. Conducting lottery — Sufficiency of 
evidence — Finding of tickets dt para- 
phernalia.] — Where a charge is laid 
under (Mminal Code, s. 236, evidence 
that tickets & other paraphernalia 
suitfiblc for lottery purposes wore 
found on tho premises of the accused 
does not amount to a primd facie case. 
— R. V. Wong Sim, 11929] 1 D. L. R. 
240; 50 Can. Crlm, Cas. 231; 11928J 
3. W. W. R. 492 .— can. 

PART IV. SECT. 3. 

St. Art unions — Whether exempt under 
Criminal Code, s, 236.1— R. v. LeBt-anc 
(O nt.) (1926), 46 Can. Crim. Cas. 38. — 
CAN. 

PART IV. SECT. 5, SUB-SECT. 1. 

q i. .1 — Defts. conducted In 

public a series of games kno^vn as 
“ diggers’ bagatelle.” Bystanders were 
invited to take part in each game on 
payment of ttureepeuce to defts. The 
winner of a game received from defts. 
the sum of nineponoe, Sc became 
entitled to join In tne next game with- 
out charge : — Held : defts. did not 
thereby ” dispose ” of any ” property ” 
within Police Offences Act, 1915, 



Cases 46^ 479. 


English and Empire Digest Supplement. 


462. Add, Aiinotaiiom : — Consd. A.-G. v, WaJker- 
gate Press, Lid. ; A.-G. v, Bloomfield ; A.-G. 
V. Carlton (1930), 142 I.. T. 408, 

462a. Liability of Individual 

directors.]- (1) Liability under above sect, 
attaches, if there has been publication of a 
proposal or scheme for a lottery, although the 
matter has not actually proceeded to a 
lottery, 

(2) A limited co. is not liable to the penal- 
ties prescribed by above sect., but directors, 
who have issued a proposal jointly with a 
limited co., are liable. They are, however, 
liable only for one penalty between them in 
respect of each offence committed. — ^A.-G. 
V. Walkergate Press, Ltd.; A.-G. v, 
Bloomfield ; A.-G. v, Carlton (1930), 142 
L. T. 408 ; 94 J. P. 90 ; 46 T. L. B. 177 ; 
74 Sol. Jo. 106 ; 28 L. G. R. 235 ; 29 Cox 
C. 0. 68. 

464. Add, Annoiaiion : — Apld. Banson v, Burgess 
(1927), 137 L. T. 530. 

464a« — — A printer printed and sold to a 

purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in existence. 
The purpose w^as that the purchaser should 
institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the holder of 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set; — Held: 
the printer was properly convicted of publish- 
ing a proposal or scheme for the sale of tickets 
or chances in a lottery contrary to the above 
sect. — Banson v. Burgess (1927), 137 L. T. 
530 ; 91 J. P. 133 ; 43 T. L. B. 561 ; 25 
L. G. R. 378 ; 28 Cox, C. C. 425, D. C. 

Annotation: — ^Folld. A.-G. r. Walkerq:at« Pr^BS, Ltd. : A.-G, 
V. Uloomlleld ; A.-G. v. Carlton (1930), 142 L. T. 408. 

464b. Distribution of circulars advertising 

lottery.] — Resp. employed canvassers to call 
from house to house, inviting persons to 
undertake to buy tea from her regularly. 
Each week the canvassers carried with them 
handbills which declared that : “To adver- 
tise our famous tea we will distribute among 
our customers cash gifts of £3 and £6,** as the 
purchaser bought one or two packets of tea 
per week. The circular continued : “ Each 
customer’s name is entered in rotation in 


our ledger and cash gilts are paid out accord- 
ingly.” The names & addresses of new cus- 
tomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser’s customers on his return 
to the office being completely entered before 
that of the next was begun. Rosp. awarded 
her bonus each week to the next customer 
whose name was on the list after that of the 
customer last to receive a bonus, provided 
that the customer was still regularly buying 
the tea. The names of customers who ceased 
to buy the tea weekly were struck out of 
the list, thus advancing the names of 
customeis below them. It was stated in one 
of the circulars that during the twenty-four 
weeks ending in June, 1928, resp. had paid 
out £1,920 by way of bonus gifts. Applt., 
a superintendent of police, preferred an 
information against resp., charging her with 
publishing a proposal or scheme for the sale 
of chances in a lottery not authorised by 
Act of Parliament, contrary to above Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 
of chances in a lottery : — Held : there were 
no materials to justify the magistrate in so 
holding. The case must be remitted to him 
with the direction to convict. — Howgate v, 
Ralph (1929), 141 L. T. 512 ; 93 J. P. 127 ; 
45 T. L. R. 426 ; 73 8ol. Jo. 253 ; 27 L. G. R. 
432 ; 28 Cox, C. C. 033, D. 0. 

466a. “ Shall be deemed to be a rogue & vagabond 
— What must be proved — Lotteries Act, 1823 
(c. 60), s. 41.]— When a person is charged 
under Lotteries Act, 1823 (c. 00), s. 41, with 
selling tickets in a lottery it is not necessary 
to show that he has the “ status ” or “ mode 
of life ” of a rogue &; vagabond. The effect 
of the section is that any person selling such 
tickets is to be punished as if ho were a rogue 
vagabond. — Prothero v, Watson (1931), 
145 L. T. 643 ; 95 J. P. 184 ; 47 T. L. R. 627 ; 
75 Sol. Jo. 629 ; 29 L. G. R. 528 ; 29 Cox, 
C. C. 370, D. 0. 

466b. Selling “ tickets in any lottery ” — Lotteries 
Act, 1823 (c. 60), s. 41 — Proposed lottery.] — 

The expression “ tickets in any lottery ” in 
Lotteries Act, 1823 (c. 60), s. 41, means 
tickets in a proposed lottery. — I ^arker v. 
Wood (1932), 48 T. L. R. 102 ; 76 Sol. Jo. 
307, D. O. 


Part V. — Races and Racecourses. 

472. Add, Annotation : — ^Refd. Weddle, Beck v, 479. Add, Annotation : — Distd. Ellesmere v, Wal- 


Hackett, [1929] 1 K. B. 321. 


8. 88 (h). — Dekijcy V, McEvoy. 11928] 
V. L.It, 117; 11928] Argus L. 11.47.— 
AUS. 

sw. Sale of gambling device .] — A vlo- 
latiun of CriTiiIaal Ck)de, s. 236 (b), may 
bo proved, although there is no evidence 
t bat at the time oi ihe sale of the devise 
in questton, e.g., a punch board, thei*c 
was a eonscions arrangement between 
t.he buyer Holler that some property 
would be disposed of by chance by 
means of the device. The essential 
inquiry is, what is the purpose or 
known intended use of the device. — 
Jl. V. HUTflE, [1926] 1 1). L. 11. GO: 
1192.';] 3 W. W. H. 724.* CAN. 


lace, [1929] 


PART IV. SECT. 6, SUB-SECT. 2. 

sz. Actiati by wife against huHband.Y-- 
In an action bv a common informer 
under sect- 236 (3) of the Oimlnal 
Code, pitf. being wife of deft. :—BeU : 
judgment should not bo granted since 
there was a suspicion of collusion &: 
also that there was no proof that by 
the law of Canada a wife can sue her 
htisband. — Dinning v. Dinning, [19321 
U. It. 208 ; 2 D. L. R. 206.— CAN. 

PART V, SECT. 1, SUB-SECT. 8. 

»y. Cmirsing — Use of mechanical hare 
1 —Whether within Gaming cfe* Betting 
' Act, 1912, K. 7.1 — Kesp. attended a 

2fi 


2 Ch. 1. 


licensed racecourse on which a sport 
consisting of the pursuit of a mechanical 
hare by do^ was held, & made bets 
on several of the dogs. He was charged 
before a magistrate with an offence 
under above sect., &: the magistrate 
held, as a matter of law, on the evidence 
before him, that tbo pursuit of a 
moohanlcal hare by doM was ** cours- 
ing'" within above sect., & dismissed 
the information : — Held : the pursuit 
of a mechanical hare by dogs was nof< 
** coursing " within above sect., & 
the determination of the magistrate 
was erroneous in point of law.^ 
Kelso h. MoLaohlan (1928). 2H 



Vol. XXV. — Gaming and Wagering. Cases 48S— 506. 


Sect. 2. — RACECODRSES. 483. Add. Annotation : — Held, Ellesmere v. Wal- 

(Vol. XXV., p. 460.) lace, [1920] 2 Oh. 1. 

Raceooune betting.] — See Racecourse Bet- 484. Add. Annotation : — Refd. Ellesmere v. Wai- 
ting Act, 1928 (c. 41). lace, [1029] 2 Oh. 1. 


Part VI. — Competitions 


496. Add. Annotation : — Distd. Suttle v. Oresswell 
(1926), 42 T, L. R. 76. 

497. Add. Annotation : — Refd. Suttle v. Cresswell 
(1926), 42 T. L. R. 76. 

498. Add. Annotation : — Apld. Suttle v. OressweU 
(1926), 42 T. L. R. 76. 

501. Add. Annotation: — Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 76. 

502. Add. Annotation : — As to (3) Refd. Greenberg 
V. Cooperstein, [1926] Ch. 657. 

504a. Determination of order of popularity of 

specified articles.] — The proprietors of a 
number of commodities organised, for adver- 
tisement purposes, a competition in which 
customers were asked to place thirteen named 
articles in the order of their popularity as 
shown by the actual voting of the entrants 
themselves. A number of money & other 
prizes were offered to those whose lists most 
nearly agreed with that shown by the voting 
as a whole. No entrance fee was charged, 
but each entrance form had to be accom- 
panied by part of a bag or wrapper from one 
of the named articles : — Held : since the 
competitors were not asked to judge the real 
merits of the articles but to guess how other 
people would guess at their popularity, there 
wiis material on wliich a magistrate was | 
justified in finding that the result depended 
(‘iitircly on chance & in convicting the 
advoi’tising manager of the promoters of an 
offence under Lotteries Act, 1823 (c. 60), s. 41. 
— TIobbs V . Ward (1920), 93 J. P. 163 ; 45 
T. L. 11. 373 ; 27 L. G. R. 410, D. C. 

Avnolalion : — FoUd. Challls v. Warrender (1930), 144 L. T. 

437 . 

504b. Determination of order of popularity of 

theatrical rdles.] — Kesps. sent to membei*s of 
the theatrical profession & to persons whose 


names appeared in “ Wlio’s Wlio ” books of 
10s. tickets in a “ Grand National Mutual 
Subscription Pond in aid of the Ellen Terry 
Memorial Museum with a request to sell 
the tickets among their friends & return the 
counterfoils & money by a certain date. An 
accompanying circular explained that 25 per 
cent, of the money subscribed would be 
devoted to the museum & that the remaining 
75 per cent, would be distributed “ in such 
manner as the organisers in their absolute 
discretion shall think fit/* but that £20,000 
would be distributed in prizes. It was 
apparently originally contemplated that the 
money should be used for a sweepstake on 
the Grand National horse race, but owing to 
a communication from the police there was 
substituted a scheme whereby subscribers 
were invited to plaice in order of popularity, 
as shown by the general votes of the com- 
petitors, ten r61es played by the late Dame 
Ellen Terry ; — H eld : the scheme was a 
lottery. The fact that the original books of 
tickets were sent only to members of the 
theatrical profession & persons in “ Who’s 
Who ” did not so limit the class of com- 
petitors as to render it possible by any 
element of sldll to arrive at a reasonable 
forecast of how they would vote ; especially 
as they might be expected to sell many 
tickets to persons outside those two cate- 
gories, so that the competition was in effect 
open to the public. — Ohaixis v. Warrender 
(1930), 144 L. T. 437; 95 J. P. 39; 47 
T. L. R. 123 ; 29 L. G. R. 109 ; 29 Cox, C. C. 
261. 

605. Add. Annotation ; — Apld. Ilobbs v. Ward 
(1929), 93 J. P. 163. 

506. Add, Annoiatiofi : — Distd. Hobbs v. Ward 
(1929), 93 J. P. 163. 


S. M, N. S. W. 510 ; 45 N. 8. W, W. N. 
N3.-AUS. 

PART V. SECT. 3. 

484 i. FivalUy of decision — Absence 
of fnuil decision.] — Where a clialleiigo 
cup, to bo won in a bicycle race between 
compoUnsr clubs, was held by trustees 
under an instrument of trust, by which 
all arrangements pertaining to the 
course, race, protests & matters con- 
nected with the welfare of the cup ** 
wore to be decided by the trustees 
according to oortalu rules, the ct., 
upon the more allegation of fraud, & 
before any decision of tlie trustee, 
refused to exercise jurisdiction restrain- 
ing the trustees from parting with the 
cup to an alleged winner under protest, 
upon the ground that one of the win- 
ning riders did not go round the course, 
that being a matter of fact for the 
decision of the trustees. — Itoss v. OiiR 
(1804), 25 O. 11. 695.— CAN. 

484 ii. Appeal to committee of 

Turf Club — Paivera of committee .] — 
Montoomkby t>. Lek Steeuk (1926), 
29 W. A. L. R. 70.— AUS. 

PART VI. SECT, 1. 

d i, Receipt of money with 

coupons — Whether offence under Street 
Ueiiinp In a complaint under 


Street Betting Act, 1906, It was proved 
that accused received in the street 
from various persons a large munber of 
slips accompanied by sums of mone 5 ^ 
The slips were odd ideccs of paper, 
upon each of which w'ere written the 
names of at least on© group of eight 
football teams, to which was added a 
name, number or other symbol, for 
identifying the sender of the slip. 
Accused did not submit lists of football 
teams for the purpose of solectiou, 
the names of suen teams being selected 
by the senders of the slips from lists 
of teams advertised or reported in the 
public press to play on the Saturday 
following the date on which the slips 
wore received by accused. The teams 
selected wore those which the senders 
of the slips predicted would be winning 
teams on that Saturday. Along with 
each slip was sent Is., the understanding 
being that, after the results of the 
matches wore published, accused would 
examine the forecasts made, & there- 
after would deduct from the money 
received a sum in name of commission, 
& hand over the balance to the person 
sending in the oorroot forecast if only 
one forecast was correct, or, if more 
than one forecast was correct, an equal 
share of such balance to each of the 
senders of correct forecasts* If no 
correct soleotlon was sent in, there 
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was no distribution, & the wholo 
contributions were carried forward to 
the next week ; which procedure was 
repeated until a correct forecast was 
made, or until the end of the football 
season arrived, when If there (jad been 
no correct selection received, tbo 
money In hand, less a commission to the 
accused, was distributed among those 
who had sent it : — Held : accused was 
engaged in betting transactions & was 
guilty of an offence under Street 
Betting Act, 1906. — Ykudall v. 
Mc^ilrik, [1928] S. C. (J.) 54. — 
SCOT. 

PART VI. SECT. 2. 

n i. Estimede of future tempera- 

tures.] — The publication of the scheme 
in question heroin by which deft, 
offered prizes for the nearest estimates 
of the average temperatures of seven 
named cities on a future date & the 
attendance at the Regina Fair on 
certain future days, & under which 
those invited to compete were supplied 
with Btatistloal information to assist 
them in making tholr estimates, was 
held not to be a violation of s. 326 (a) 
of the Oiminal Code. — R. v. Regina 

AaKlOULTURAI. & INDUSTIIIAL EXHIBI- 
TION Assoon., Ltp., 119321 2 W. W. R. 

131. -CAN. 



Cates 1C— 62. 


English and Empire Digest Supplement, 


GAS. 

Part li. — Lands and Works. 


10. Add, Citations 94 L. J. Ch. 382 ; 133 L. T. 

665 ; 89 J. P. 177 ; 23 L. G. K. 625. 

16a. Country road.] — The word 

“ street,’* as used in Gasworks Clauses Act, 

1847 (c. 16), 8. 6, is not necessarily confined 
to what is ordinarily known as a street, & 27, 
over which there is a public right of way. 

A country lane with certain residences 


abutting upon it may be a street, although 
it has not been dedicated to the public no 
public right of way exists. — Davies v. Bipon 
CORPN., [1928] Ch. 884 ; 97 L. J. Ch. 470 ; 
139 L. T. 636 ; 92 J. P. 163 ; 26 L. G. R. 630. 
Add, Annotation : — ^Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


Part ill. — Supply of Gas 


31. A fid. AnnoUdions : — Apld. Stev'cns v. Aider- 
shot Gas, Water & District lighting Co. (now 
Mid-Southern District Utility Co.) (1932), 74 
L. Jo. 95. Refd. Scammell v. Hurley, [1929] 
1 K. B. 419. 

37. Add. Annotation : — Refd. B. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

40. A dd. Annotation : — ^Distd. Granger v. South 
Wales Electric Power Distribution Co., [1931] 
1 Ch. 551. 

51a. Duration of agreement to supply — Power to 
terminate.] — In 1906 a co. was incorporated 
by statute to supply gas in a certain area in 
the place of a limited co,, ^ by sect. 7 the 
statutory co. took the benefit of all contracts 
& engagements of the limited co. which had 
been supplying gas to the dcfts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agreement under seal with 
the council in which it was recited that before 
the passing of the Act “ it was agreed by & 
between the predecessors of the gas co. So the 
council that the agreement then in force for 
public lighting should continue to remain in 
force & be binding on both parties until 
the council should determine the same,” So 
that ” it has been deemed desirable by the 
said parties hereto that the terms of the said 
agreement for the public lighting shall be 


set out as hereinafter mentioned.” By the 
operative part of the a^eement the co. 
agreed to light all the piiblic lamps within 
the district “ from & after the first day in 
Sept, in evei^ year up to the following first 
day of May inclusive ” on certain terms ; So 
provisions were made for increasing the 
number of lamps. There was no provision as 
to the period for which the agreement was 
to run or giving either party a right to 
determine it. By a supplemental agreement 
dated June 30, 1921, the times of lighting So 
the charges were varied. So clause 1 (c) 
provided that new lanterns supplied by the 
co. should become the property of the council 
without payment after fifteen years if the 
agreements continued for so long, “ & if 
the said a^eements be determined before 
the expiration of such period ” the council 
were to pay for them. On Apr. 30, 1927, the 
council gave notice to determine the agree- 
ment on Aug. 31, 1927 : — Held : having 
regard to the recit^ in the original agree- 
ment So clause 1 (c) of the supplementary 
agreement & to the nature of the contracts 
they were determinable by notice. — O rediton 
Gas Co. v . Creditor Urban DtSTRicn^ 
OouNcn., [1928] Ch. 447 ; 97 L. J. Ch. 184 ; 
138 L. T. 723 ; 92 J. V, 76 ; 41 T. L. B. 369 : 
72 8oI. Jo. 225 ; 26 L. G. B. 325, C. A. 


Part IV. — Protection of Property of Undertakers. 

62. Add. Annotation Aa to (2) Refd. Brooke v. Bool, [1928] 2 K. B. 578. 


PART III. SECT. 1. 

sx. Power to run pipes under highmiy 
fhroimh munidpcLliiy — No power to 
svppiy municipality — Right of muntci- 
polity to sue for illegal supply .] — ■ 
Nfj^on V. Dominion Natukal Gas 
('()., I.TI)., fl9:nj 2 I). U. It. 229; 00 
<». L. If. 271. - CAN. 

PART III. SECT. 2, SUB-SECT. 5. 

aa. f‘owers of municipality as under- 
taker —No power to surcharge for delay 
in payment.] — A municipal corpn., 
1 liough IL may allow dlscountH for 
promijt payment for supplies of gas or 
t‘lp(,*tricity, liannot surcharge tor delay 
in payment unless It is given statutory 
anthority so to do, no such authority 
at preseiit exists. City 


CoRPN. V. liusiiHlDOE, [1930] N. Z. 
L. U. 209.— N.Z. 


PART lU. SECT. 2, SUB-SECT. 6. 

sb. Refusal to pay increased rates — 
Right to cut off gas.] — field: Natural 
Gaa ConseiTation Acta, 1921 (c. 17), 
& 1922 (c. 2:i), were valid. — Sandwich 
w. Union Natubal Gas Co. (Ont.), 
il925] 4 D. L. K. 795 ; affg., [192.5) 2 
D. L. li. 707 ; 56 O. L. It. 399.— CAN. 


PART IV. SECT, 2, SUB-SECT. 1. 

62 i. (Jos main^-Damage by , _ 
—A gas oo. opened a street In 
a oily Sc laid down a gas main. The 
city c!orTm. construot^ an under- 
ground drain, by reason of a sub- 
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sidenco of the drain, the gas main was 
broken. The co. opened the street & 
repaired the gas main So the corpn. 
reinstated the drain & roadway. In an 
action by which the corpn. sought to 
recover from the co. the cost or such 
reinstatement, the co. by oountercluiin 
sought to recover from the corpn. the 
cost of repairing the gas main ; — Held : 
the liability of the corpn. for iho 
damage to the gas main depended 
upon negligence in the exercise of its 
statutory newel’s causing unnecessary 
damage to the co., & the onus of proving 
such negligence had not been disi 
charged by the oo. — Mktropoiatan 
Gas Oo. v: MRuioirnNK Corpn., iI92.5j 
V. L. H. 132 ; 3b O. L. H. 186; 31 
ArgiiH U. H. 25. -AUS, 



Vd. XXV.— Gag. Cases 84—126. 


Part V. — Negligence and Nuisance. — Liability of 

Undertakers. 

84. Add, AnnoUitionfi Consd. Bottomley v, 

Bannister (1931), 101 L. J. K. B. 46. Reid. 99. Add, Annoiaiion ShefTield Corpn. v, 

McAlister (or Donoghue) v, 8tev(3nson (1932), Kitson, [1929] 2 K. B. 322. 

48 T. L. B. 494. 


Part VIII. — Gas Supply in the Metropolis. 


114. Add. Annotation : — Consd. A.-G. v. County of 
liondon Electric Supply Co., [1926] Ch. 542. 
125. Add, Annotation: — As to (1) Consd. Salis- 


bury & Pordingbridge District Drainage 
Board V. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. 


PART V. SECT. 1, SUB-SEOT. 1.— B. 

q. For Escape of gas from gae main ** 
ivad “ Escape of gas — From gas main,** 


q i. During installation of gas 

connections — Destruction of buildings bp 
fire foUouring explosion.] — Held : tho 


f;aB CO. were liable. — Consumebs' Gab 
Co. V, R., [1927] 1 I). L. II. 564 ; f 1 926] 
S. C. R. 709.— CAN. 
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Cases 10— 83a. 


English and Empire Digest Supplement, 


GIFTS. 

Part I. — In General. 

10, Add, Annotation : — ^Refd. Wimbledon & Putney Commons Conservators v, Tuely, [1931] 1 Ch. lOCT. 


Part II. — Capacity to Give and to Receive Gifts 


17, Add, Annotaiion : — Refd* Wimbledon & 
Putney Commons Conservators v, Tucly 
(1930), 47 T. L. B. 17. 

19. Add, Annotaiion : — Apld, Wimbledon & 
Putney Commons Conservators v, Tucly 
(1930), 47 T. L. R. 17. 

19a. •] — It is within the powers con- 

ferred upon the Wimbledon & Putney 
Commons conservators (a corpn. constituted 
under the provisions of the Wimbledon & 
Putney Commons Act, 1871) to pay pensions, 


annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — Wimbledon & Putney Com- 
mons Conservators v, Tuely, [1931] 1 Ch. 
190 ; 100 L. J. Ch. 77 ; 144 L. T. 310 ; 47 
T. L. B. 17 ; 74 Sol. Jo. 819 ; 29 L. G. B. 
78. 

20. Add, Annotations: — Refd. Deucbar v. Gas 
Light & Coke Co., [1925] A. C. 691 ; A.-G. 
Smethwick Corpn. (1932), 96 .T. P. 105. 


Part III. — Gifts inter vivos. 


26a. Gift for public purposes — Whether formalities 
for compulsory acquisition apply.] — The 
formalities required for the exercise of the 
compulsory powers ^ven by statute for 
taking land for public improvements have 
no application to the case of a voluntary 
gift of land, — ^Michaud v, Montreal (City) 
(1923), 92 L. J. P. C. 161 ; 129 L. T. 417, 
P. C. 

54a. .] — Declarations by an intestate, that he 

meant that a person with whom he resided 
should have his furniture & effects for what 
he owed her : — Held : sulhcient to entitle 
such person to take, & retain possession of 
the property, — Boyston v, Hankey (1833), 
3 Moo. & S. 381. 


69. Add, Citations: — suh nom. Binion i?. Stone, 
Fi*eem. Ch. 169 ; Ncls. 68. 

73a. .] — Anon. (1667), Freem. Ch. 128 ; 

22 E. B. 1104. 

73b. .] — Shales v, Smat.rs (1701), 

Freem. Ch. 252 ; 1 Eq. Cas. Abr. 382 ; 22 
E. R. 1191. 

77. Add, Annotaiion: — Refd. Re Carroll (J. M.), 
[1931] 1 K. B. 317. 

83a. — Wlien a father purchases 

property with his own money, & takes a 
conveyance in the name of his son, the 
law presumes it to be an advancement for the 
son, & not a trust for the father. Tliose who 
allege that it is a trust are bound to prove 


part I. 

2 i. Essentials of gift — Transfer of 
property- -Intention aUme ineujgicicrU. ] 
Jauvts V. .lARVia, {19261 3 D. L. R. 
897.— CAN. 

PART in. SECT. 1, SUB-SECT. 1. 

b i, .] — McMukcity c. .Stewart 

(Alta.), [19261 3 D, L. R. 418 ; [19261 
2 W. W. R. 463.— UAN. 

sb. Purchase hy father for pupil 
daughters — Disposition efe* registration 
in daughters* Tuiines,] — Held : tbo 
father had iriado a complete & 
effective donation. — Linton v. Inland 
Revenue Comrs., [19281 S. C. 209 ; 
13 Tax Cas. 448.— SCOT. 

PART III. SECT. 1, SUB-SECT. 2.— 
B. (a). 

f I. .1 — Dickson v. Chamber- 

land, [19271 2 D. L. R. 429 ; [1927] 
1 AV. W. R. 794 ; 22 Alta. L. R. 393,— 
CAN. 

»d. What amounts to — Conduct 
recognising right of donee .] — Griffiths 
V. Carleton (1927), 30 AV. A. L. R. 1.— 
AUS. 

PART HI. SECT. 1, SUB-SECT. 2.— 
B. (b). 

36 vi. .1— In on action of trover 

oronprht to recover the value of eight 
hundred seals alleged to have been 
wrongfully taken at the seal-fishery* 
it appeared that pltf. had found a 
quantity of seals panned & llagged 


bv one AV., who had abandoned them 
himself, but had sent a message to 
deft, that ho might take the seals so 
left on the ice. Deft, proceeded to the 
locality where the seals were A; found 
that pltf. had taken some of them on 
board his vessel, hud counted others of 
the patch, & was in the act of taking 
on board his vessel the remainder, his 
crow being then in charge. Deft, 
then took charge of the remainder of 
the seals & had them conveyed on 
board his own vessel, & refused to 
permit pltf. to participate in the same. 
In an action by pltf, for the seals so 
taken the jury found for pltf, ; on a 
nile nisi to set aside the verdict : — 
Held : there was a valid gift from AV. 
to deft, such as wouhl cause a legal 
transfer of property ; &, further, it 
was in the power of W. to transfer 

E roperty floating on the sea which ho 
ad himself the power tc» secure. — 
Doyle v, Bahtt.ett (1872), 5 Nfld. 
L. H. 445 —NFLD. 

36 vii. .1 — L ANGER V. MrTAVisii 

Bros., Ltd., [1932] 4 D. L, Jl. 90.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 
B. (c). 

51 i. Whether immediate gift intended.] 
— Garland v, O’Reilly (1911), 44 
S. C. R. 197.— can. 

PART III. SECT. 1, SUB-SECT. 2.— 
B. (•). 

n i. Tit hank -The 
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payee of a promissory note payable on 
demand left it with his bank for the 

f mrposo of having the interest on it ool* 
ected. SubHoqnenUy ho InOorsod the 
note to his nephew & left it with the 
bank manager, telling him that be 
wished to collect the interest on it while 
he lived A. to have f ho not,e delivered L) 
Ills nephew on his death, & the manager 
put the note into a large onvelopo in 
the bank which held documents 
belonging to the neT)how : — Held : 
there had been a complete gift i?iier 
moos of the note. — Dickson v. 
Ciiambjcrland, [1926J 3 D. L. H. 76.'» ; 
[19261 2 AV. AV. H. 570 ; 22 AlU. L. H. 
270.- -CAN. 


PART III. SECT. ?. 

8x. .1 -Before it can be said 

that influence which a donee is found 
to have hod with his donor was such 
as to Justify the ct. in sotting aside the 
gift, under the doctrine of prosumetl 
undue influoncA), it must appear thati 
the relations between the donor A 
donee were such that tho latter was 
under some duty to odvlso or manage 
for, or look after the Interest of, the 
donor. — Bradley, Lano Scrago t>. 
Crittenden, [1932 J 8. C. R. 662 ; 3 
D. L. H. 193 ; ajfg., [1931] 2 AV. AV. R. 
069 ; 4 D. L. R. 384 ; 25 Alta. Ji. R. 
662: revsg.t [1931] 2 D. L. R. 961.— 
CAN. 



VoL XXV.— Gifts. Cases 83a- 


it, & the evidence for that purpose consists 
mainly, if not exclusively, of contemporaneous 
circumstances. Testator has transferred pro* 
pcrty into the names of his sons : — Held : they 
were advancements, but there being doubts 
as to his solvency at the time, inquiries were 
<lirected on the point. — Christy v. Courtenay 
(1849), 13 Beav. 96 ; 61 E. R. 38. 

Annotation: — OouBd. Batstonetr. Saltor (1874). L. K. 19 Eq. 

250. 

88a. Business in son’s name — Receipt of profits 
by father — Presumption of advancement.] — 

Lewis & Harder v. Piczbnick (1980), 74 
Sol. Jo. 107. 

103a. — Re Collinson, Collinson v. 

OorxiNSON (18.53), 3 De O. M. & G. 409 ; 21 
L. T. O. S. 234 ; 43 E. B. 100, L. C. 

Annotation: — Gonad. Bennot r. Bonnet (1879), 10 Ch. D. 

474, 

108. Add, Annotation : — Refd. Gopcekrist Qosain 
V. Gungapersaud Gosain (1854), 6 Moo. Ind. 
App. 53. 

119. Add, Annotation : — Refd. Lewis & Barder v. 
Piczenick (1930), 74 Sol. Jo. 107. 

135. Add, Annotation : — Refd. Beebee & Co. v. 
Turner’s Successors (1931), 48 T. L. B. 01. 

169 a. .] — Berkley v, Ryder 

(1752), 2 Ves. Sen. 533 ; 28 E. B. 340, L. C. 

ni. Add, Annotation : — Consd. Re Wilkinson’ 
Pago V, Piibiic Trustee, [1920] Ch. 842. 


172. Add, Annotation: — Consd. Cohen v. Sellar, 
[1020] 1 K. B. .530. 

173. Add, Annotation:- Consd. Cohen v. Sellar, 
[1920] 1 K. B. 530. 

174. Add, Annotation : — Consd. Cohen v. Sellar, 
[1920] 1 K. B. 530. 

175. Add, Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 530. 

175a. .] — (1) If a man who has 

promised to marry a woman, & has given to 
her an engagement ring in contemplation of 
marriage, refuses without legal justification 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Scmble : if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 
the gift & to carry out her promise, she must 
return the ring. 

(3) Semble : if an engagement to marry be 
dissolved by mutual consent, then in tlie 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other. — Cohen v, 
Skij:.ar, [1926] 1 K, B. 536 ; 95 L. J. K. B. 
029 ; 135 L. T. 21 ; 42 T. L. B. 409 ; 70 
Sol. Jo. 506. 

191. Add, Annotation: — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 770. 

192. Add, Annotation : — Retd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 


Part IV. — Incomplete Gifts 


206. Add, Annotation: — ^Distd. Boyal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

227. Add>. Annotation : — Overd. Re Swinburne, 
Sutton V. Peatberley (1925), 70 Sol. Jo. 64. 

228. For the paragraph in original volume sub- 
stitute the following paragraph : — 

Non-payment due to suspicious signatme 

— Subsequent death of donor.] — A lady, in her 
lost illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, .fc the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 


donor died before the cheque could be again 
presented : — Held : the cheque not having 
been paid, there was no valid & effectual gift 
of the money to the donee . — Re Swinburne, 
Sutton v, Featiierley, [1926] 1 Ch. 38: 
95 L. J. Ch. 104; 134 L. T. 121 ; 70 Sol. Jo. 
64, C. A. 

Compare original volume, p, 542, No. 292. 
259. Add, Anyiotation : — Distd. Royal Exchange 
Assce. V, Hope, [1928] Ch. 179. 

268. Add, A nnotaiions : — Apld. Re Comberbach, 
Saunderson v, Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins u. Jenkins, |192S] 2 K. B. 501. 


PART in. SECT. 3, SUB-SECT. 3. 

113 i, Contran/ intention of donor — 
! nvcMmcnts as trustee ferr daughters .^ — 
Udd : the clrcutnHtances did not rt^but 
I ho prosiimi^tion that the money was 
intended as an advancement to the 
fhildren. — Jones v. Kinnkau (1882), 
1 N. S. R. (4 li. & G.) 1.— CAN. 


PART HI. SECT. 7, SUB-SECT. 1. 

Bg, Oift subject to condition — Whether 
uhsolute gift dt condition void^Or gift 
of life estate .] — Amjad Khan v. Ashrap 
Khan (1929), 5C h, R. Ind. App. 213.-— 
IND. 


PART III. SECT. 7, SUB-SECT. 2. 

172 V. .] — ^A present 

made by an engaged man to his flano^e, 
in view of marriage, Sc intended for the 
nse of both of them during their court- 
ship & after their marriage, is recover- 
able by bis personal representative 
where he dies before the marriage & 
during the oontinuanoe of the engage- 
ment. — Sheppard v, Robinson, [1928] 
3 D. L. R. 347 ; [1928] 2 W. R. 235: 
33 Alta. Jj, Ji, 461.- -CAN. 


PART III. SECT. 8. 

187 i. Onus of proof cm donee— Grant 
purporting to be for consideration .] — 
Where a conveyance or mtge. is 
expressed to be for valuable con^dcra - 
tion, but the fact is that none was paid, 
nothing but the clearest evidence can 
avail to show that a gift was intended. 
Whore there is nothing but the instru- 
ment Itself before the ct. from which 
to draw conclusions, it must bo held 
to be the exclusive & conclusive evi- 
dence of the contract between the 

E artlos.— J ohn Deere I^low Co., 
[TD. V. Peteiw & Spohn, [1929] 2 
IK h, R, 103; 23 S. h, R. 218; [1928] 
3 W. W. R. 686,— CAN. 

PART III. SECT. 10, SUB-SECT. 2. 

■m. Gift of land subject to mortgage. ] — 
Where a father makes a gift of land to 
his son, the presumption is that it is 
made subject to mtges. which then 
actually exist against the land, includ- 
ing a mtge. which hod not been 
registered at the date of the gift. — 
Oreno7.uk V. Dolinskt (Alta.), [1927] 
3 W. W. R. 596.— CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

h i. .] — ^Morton v, BRiaiiouflE. 

[1927] 1 D. L. R. 1009 ; [1927] S. C. R. 
118,— CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— A. 

245 li. •.]— Equity will not per- 
fect an incomplete gift. — J acques v. 
Hopkins & Hopkins, [1931 ] 2 W. W. R. 
277 ; 3 1). li. R. 410 ; 25 Alta. L. U. 
372.— CAN. 

PART IV. SECT. 2, SUB-SECT, 1.— B. 

r i. Document not completed — 

Nor proved to be documetti made by 
donor. ] — Reilly v. Woodworth (1924 ). 
51 N. B. R. 153.— CAN. 


r/AHA IV. OJOiLi. 35 , OUJtS-SKUT. 2. 

s i. .] — Campbell v. Camp- 

BKIJ., [19321 3 D. L. H. 501.— CAN. 

t i. .] — Hovey V, 

Ferouson (1871), 18 Or. 498.— CAN. 


PART IV. SECT. 2. SUB-SECT. 3. 

o i. .]—Re Jenkins Sc Brash v. 

VULOAN Iron Works, Bray v. Vulcan 
Iron Works (B.C.), [1927] 1 J). L. R. 
1099.— CAN. 
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269. Add, Annotaiion : — Reid, Jonkine v, Jenkins, 276a, Incomplete gift 0l real estate.] — Re 

ri9281 2 K. B. 501. Oomberbacu, Saundrrson v. Jackson (1029), 

73 Sol. Jo. 403. 


Part V. — Gifts 

286. Add., Annotaiion : — As to (2) Reid. Wilkes v, 
Allington, [1931] 2 Oh. 104. 

292. Add. Annotaiion: — As to (1) Gonsd. Re 
Swinburne, Sutton v. Peatherley (1925), 70 
Sol. Jo. 64. 

294a. ,] — Senible : when testator, 

in his lifetime, hands over to a person a sum 
of money, & directs him, out of it, to pay the 
expenses consequent on his sickness, & in case 
of death, his funeral expenses, such money 
does not pass under the will. — In the Goods of 
Toomy (1864), 3 Sw. & Tr. 562 ; 34 L. J. 
P. M. & A. 3 ; 28 J. P. 824 ; 13 W. B. 106 ; 
164 E. B. 1393. 

303 Add. Annotaiion : — As to {}) Refd. Wilkes v. 
Allington, [1^^131] 2 Ch. 104. 

307, Add. Annotation : — Held, Wilkes v, Allington, 
[1931] 2 Oh. 104. 

327. Add. Annotation : — Refd. Re Swinburne, 
Sutton V. Peatherley (1926), 70 Sol. Jo. 
64. 

330a. .] — Re While, Wilford v. While, 

[1928] W. N. 182. 

331. Add. Annotation: — Refd. Re Swinburne, 
Sutton V, Peatherley (1926), 70 Sol. Jo. 64. 

337a. .] — Where testator, in his last illness, 

said he wanted to leave something to 0., & 
then directed her father to get mtge. deeds 
out of a box in his room, & said he should 
give the deeds for C., & handed them over to 
her father : — Held : the gift was a good 
donatio mortis causa , & the donee was 
entitled to the money secured by the deeds. — 
Re PATTEitsoN, Mitchell v. Smith (1864), 
10 L. T. 520 ; 10 Jur. N. S. 578 ; on appeal^ 

4 De a. J. & 8m. 422. 

347. Add. Citations:— ^6 L. J. Ch. 204; 133 L. T. 
465. 

351. Add.. Annotaiion : — Refd. Wilkes v, Allington, 
[1931] 2 Ch. 104. 

356a. Gift made in contemplation of death from 
incurable disease Death from different illness 
— Gift valid.] -A donatio mortis causd is not 


mortis causa. 

generally conditioned upon the donor dying 
from the same disorder as that from which 
he is suffering, & contemplates the prob- 
ability of death, at the time it is made. 

By a mtge. made in 1922 the widow of J., 
who was tenant for life under his will, mort- 
gaged a farm to W., a brother of J., to secure 
£1,000 & interest at 6 per cent. The widow 
died in 1923, having appointed her two 
daughters, E. & X., exors. of her will. The 
mtge. contained no personal covenant for 
payment of the principal, & the mtgee, 
accepted interest at 3J per cent., reduced in 
1924 to 3 per cent. In 1924 W., who was on 
very Mendly terms with his brother’s family, 
gave the deeds relating to the farm, other 
than the mtge. deed, to E. & X., to retain 
in their custody. On Dec. 11, 1927, W., 
who had since 1922 been suffering from an 
incurable disease & knew that ho could not 
possibly live long, caUed upon his nieces, 
who were aware of his state of health, & gave 
them an envelope indorsed in his own hand- 
writing : “ Deeds relating to X. farm to bo 
given up at death. W.,” saying ; “I have 
brought this down for you ; put it away.” 
After he had left the house the envelope 
was opened, & was found to contain the 
mtge., which the nieces placed in their safe. 
On Jan. 23, 1928, W. died of pneumonia 
following a chill. In an action by his exors. 
for a declaration that the mtge. was a sub- 
sisting security & to enforce it : — Held : 
there was a valid donatio mortis causd by W., 
& a release of the mtge. to the two daughters 
of J. for the benefit of his estate. — Wilkes 
V. Allington, [1 931 J 2 Ch. 104 ; 100 L. J . Ch. 
262 ; 114 L. T. 746 ; 47 T. L. B. 307 ; 7.5 
Sol. Jo. 221. 

372. Add. Annotation : — Refd. lie Swinburms 
Sutton V. Peatherley, [1926] Ch. 38. 

399a. Donee with access to keys — Presumption 

of fraud.l—SntMS r.Cox (1824), 3 L. J. O. S. 
K. B. 44. 


PART IV. SECT. 3. 

sp . JJtyn or repoftsessing himself of trans- 
far a* certificate of tiile — Before transfer 
rt ffisiered.] — Ilegletered owner of land, 
with intention of making a gift of it 
to S.. delivered to the fatlicr of B. a 
transfer of the land to B. & the duplicate 
certificate of title- Ho subsequently 
repossessed himself of the transfer ISc, 
certificate before S. had an opportunity 
to register the transfer which ho 
destroyed : — Held. : the inchoate gift 
to S. was effcctuaUy revoked & S. was 
not entitled to be recorded as owner 
of the land. — S mith v. SAirra (1915). 

1). L. R. 192 ; 31 W. L. B. 607 ; 
s SV, W. H. 1077.— CAN. 

PART V. SECT. 1. 

ST. (inmiulfi for srtiing aside — Undue 
injfluenee— Gift hy parisliiontr to pariah 
liricfi .] — Rohan v. Wat-kkh, 119281 
4 1). L- 11. C3().— CAN. 

PART V. SECT. 2, SUB-SECT. 2.^-A. 

st. Heceipts issued to transferee of 


stock by Banks of England d* Ireland .] — 
Neither the receipt IsBued by the Bank 
of England to a transferee of India 
51 per cent, stock, 1932, which con- 
tained particulars of the oonsideratlou 
paid for the “ interest or share in the 
stock transferred,*^ nor the iwiclpt 
issued by the Bonk of Ireland to a 
transferee of 3 per cent. local loans 
stock, can be the subject of a doncUio 
mortis causd. — He M‘Wey, Ryan v. 
Cashin & CosTELW), il928 J 1. R. 486.— 


PART V. SECT. 2, SUB-SECT. 2. - 
B. (b). 

311 xxiii. .] — A donatio 

mortis causd may be made by the donor 
placing money upon depiMlt receipt 
in the joint names of himself & the 
donee. The handing of the deposit 
receipt to the donee Is sufllcient de- 
livery, Ac a direction by the donor to the 
donee to make certain payments out 
of tlm money does not. fnvalidat/e the 

32 


gift. — F atne V. Martin (1924), 59 
I. L. T. 14.— IR. 

PART V. SECT. 2. SUB-SECT. 2.— 
B. (f). 

341 i. Life inmrance policy — Docu- 
ment delivered to third party for donee. - 
Held : ail the essential conditions of 
a valid & efi^ectual donatio mortis causd 
had been established. — N riajon v. 
pRUDKNTiAi. Assurance Co., U929J 
N. 1.113.— IR. 

PART V. SECT. 8, SUB-SECT. 8.— B. 

874 V. .1 — The delivery by 

a person in extremis of the keys of his 
safe, aooompanled by the words, “ They 
lead to everything I have got, every- 
thing 1 have got is yours ** : — Held : to 
operate as a doruxtio mortis causd of the 
things in the safe other than the money 
in a bank represented by a pass book 
found in the safe. — Cusack v. Day, 
fl9261 3 D. L. R. 1028 119251 2 

W. W. R, 715.— CAN. 



yd. XXVI. Oases 41-310. 


GUARANTEE AND INDEMNITY. 


Part II. — Requisites of Guarantee. 

41. Add, Annoiatimi : — ^Distd. Hardie & Ijane v, 83. Add. Annotation : — Held. Hawkeswortb v. 
ChUton, [1928] 2 K. B. 306. Turner (1930), 46 T. L. R. 380. 

121. Add. Annotation : — Held* Hardie & Lane r. 
45. Add. Annotation : — As to (2) Held. Re Lloyds Cliilton, [1928] 2 K. B. 306. 

Bank, Ltd., Bomze v. Bomze (1930), 47 134, Add. ^nnololtowa .•—Held. Hall v. 1. 11. Comrs. 

T. L. R. 88. (1926), 136 L. T. 759; Lewis v. Cammell, 

Laird & Co. (1929), 22 B. W. C. C. 410 ; 
54. Add. Annotation : — Consd. Re George Ingle- Hmith v. Union Castle S.S. Co., Ltd. (1931), 

field, Ltd. (1932), 48 T. L. R. 636. 24 B. W. C. C. 71. 


Part III. — Proof of Guarantee. 


267. Add. Annotation : — Held. Royal Kxchange 
Assce. V. Hope, [1928] Ch. 179. * 

285. Add. Annotation : — Held. Stanley (Montagu) 
& Co. V. Solomon, Ltd., [1932] 2 K. B, 287. 
295. Add. Annotation : — Apld. Parr, Smith v. 
Messers (1927), 44 T. L. R. 48. 

307, Add. Annotation : — N.F. McCall Bros., Ltd. 
V. Hargreaves (1932), 48 T. L. R. 460. 

308. Add. Annotations : — Consd. National Sales 
Corpn., Ltd. v. Bemai'di, Bemardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 


188. Expid. McCall Bros., Ltd. v. Hai*grt‘av<?.s 
(1932), 48 T. 1.. 11. 450. 

309. Add. Annoto<ion6- ; — Consd. National Sales 
Cori>n., Ltd. v. Bernard!, Bemardi v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Expid. McCall Bros., Ltd. Hargreaves 
(1932), 48 T. L. R. 450. 

810. Add. Annotations : — ^Apld. National Sales 
Corpn., Ltd. v. Bemardi, Bemai’di v. 

National Sales Corpn., Ltd., [1931] 2 K. B, 
188. Consd. Mc( 'all Bros,, IM. v. Hargreaves 
(1932), 48 T. L. K. 450. 


PART I. 

b i, Original disHnguisJied 

from collateral contract,] — lie Thorison, 
[10271 2 D. L. R. 254 ; 60 O. L. R, 165. 

CAN, 

13 i. — ^ TUo mere fact that a 
particular agreement may terminate 
m a liability for the debt of another 
docs not make It a guarantee instead 
of an indemnity whore the former is 
not its immediate or main object. — 
McPhehson V. Fouloxo, fl928J 3 
W. W. R. 45 ; 37 M(in, L. R. 508.— 
CAN. 

sa. DisLinguiahed from dirodimi to 
Jiumisfi goods on credit of principal .] — 
(iUASKTi’ V. HtrroHiNSON (1860), 10 
C. I>. 265.— CAN. 

sb. Distinguished from novation of 
ruuiract.] — National Pole &: Tkeat- 
iN(3 Co. V. Blue Riveh 1>ole & Tie 
C o. (B. C.), [1929] 3 D. h. R. 638; 
reml. on facts. [19301 3 D. L. R. 996 ; 
43 B. 0. R. 98. —CAN. 

PART n. SECT. 1. 

80 . Fidelity guararUte — Primary 
obligation of principal .] — R. v. Blacr 
(O nt.) (1899), 8 Exoh. C. R. 236.— <3AN. 

PART II. SECT. 2, S0B-SECT. 1. 

23 i. What constituics offer.] — Goods 
^vel•o supplied by a manufacturer to 
a buyer upon the faith of a documont 
addrosaed to the manufacturer, & 
<^»gnod by a third iwrson, containing 
hese words — “ 1 am i>repared to back 
him, the buyer, for 1 mouth credit 
i o £30 ** ; — Held : the dfuniment. 

Hinounted to a guarantee. -Davison 
( A. A.) PiY., Ltd. V . Skabeook, [19.31 1 
L. R. 150.— AUS. 

PART II. SECT. 3, SUB-SECT. 2. 

44 ii, For benefit of third 

imrty .] — ^Where a married woman 
^igns an instnimont at the request of 
her husband, not for his benefit, but 


for the accommodation of a friend or 
relative of bis, tho ovidonco necessary 
to pi'ove that undue influence was 
exercised by the husband must be 
much stronger than would be necessary 
had the signature been obtained for 
the husband’s benefit. — ^W atkins 
(J. R.) Co. V. Nobert (Alta.), [1026] 
1 D. L. R. 526 ; [1926] 1 W. W. R. 156, 
—CAN, 

jPQjr benefit of hu^mnd.] — 

See Husband & Wife, Nos. 1370 i, 
1370 U. post. 

PART II. SECT. 3. SUB-SECT. 6. 

1 i. — I’ltf. entered into a con- 

tract ^vJth an incorporated building 
CO. for the installation of heating equip- 
ment. Deft., as president of the co., 
wi'ote a letter to pltf. in which he said, 

I shall personally see to it tliat you 
get your payments regularly as per 
contract ” & signed it : — Held : the 
document was not a guarantee by the 
CO. of its own aocoimt & the signature 
was Bxifflclent to charge deft, personally. 
— Miles v. Zuokerman, [19311 1 
D. L. R. 448 ; affd.. [1931] 4 D. L. R. 
370 ; O. R. 368.™ CAN. 


PART II, SECT. ♦, SUB-SECT. 1. 

66 vi. .1 — Campbell v. McIsaao 

<1873), 9 N. S. R. (3 G. Sc O.) 287.— 

CAN. 

56 vii. .) — R. had a contract 

with deft., the owner of a building, to 
do some work thoroon, Pltfs. supplied 
.It. on credit, witii material for the 
work ; Sc, alleging a promise by deft, 
to pay for the material if R. did not, 
sued deft, os upon a guarantee, R. 
having failed to pay : — Held : there 
being nothing in the evidence to 
suggest that there was any bargain 
with deft, that pltfs. would not register 
a mechanic’s lien on delt-’s property, 
there was no consideration for the 
alleged promise of deft. — Ebskink- 

1 


I Smith Co. v. Bordklkau, [1929] 2 
D. L. R. 877 ; 63 O. L. R. 621.— CAN. 

PART n. SECT. 4, SUB-SECT. 3.— A. 

sd. Agreement by bailee to deliver goods 
to purchaser — Promise by vendor to 
indtmnifv bailee against loss if goods 
not according to cordraei.] — Held: the 
agreement to deliver, & not the delivery 
itself, formed the consideration for 
the promise to indemnify. — Cunnard 
V. Plummer (1844), 4 N. B. R. (2 Kerr) 
418.— CAN. 

PART III. SECT. 1, SUB-SECT. 1.— A. 

se. Verbal agreement of guarantee 
or suretyship.] — Held: unenforceable 
because of Stat. Frauds. — Doyle v. 
McKinnon, [1925] 3 D. L. R. 334; 57 
O. L. R. 104.— CAN. 

PART III. SECT. 1, SUB-SECT. 1.— B. 

bI. Promise to guarantee dividend db 
stock.] — Held: not a guarantee to 
which Stat. Frauds, R. S. O., 1914 
(c. 102), 8. 6, applledi — Quanck v. 
Brown, [19261 8 D. L. R. 824; 58 
O, L. R. 678.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— A. 

196 iii. .1 — Tupper V. Crowe 

(1862), 16 N. S. R. (3 R. & G.) 261.— 

CAN. 

196 iv. .] — Carr v. Bank ok 

Montreal, [19291 3 D. L. R. 51 ; 63 
O. L. R. 544.— CAN, 

•q^. Representaiions within C. S. U. C.. 
c. 46, s. 10 — As to solvency of trader — 
NecessUy for writing,] — ^McLean v. 
Dun (1877), 1 A. R. 153.— CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

263 i. Promise to stranger — Surety, 
guarantor or bail.] — A promise to 
indemnify one who is a surety, 
guamutor or bail for a third person is 
not within Stat. Frauds. — Mc1*her«on 
V. Forlong, [1928] 3 W, W. R. 45 ; 
37 Man. L. R. 608.— CAN. 
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310a. .] — who were creditors of 

the W. CO., agreed with the W. co. & with 
deft, that they would take bills in respect 
of the past & future indebtedness of the W. 
CO. if deft, would indorse the bills. Bills 
payable to pltfs.’ order were then drawn by 
pltfs. & accepted by the W. co., &, before 
pltfs. had indorsed them, deft, wrote his 
name on the back. Subsequently pltfs. 
indorsed the bills by writing their name 
beneath, instead of above, that of deft. 
In an action on the bills deft, contended that 
as they had never been negotiated he did not 
incur the liabilities of an indorser & that his 
agreement, if any, was a guarantee & was 
not in writing, & he pleaded the Statute of 
Fradds ; — HM : in the above circumstances 
pltfs. had authority under Bills of Exchange 
Act, 1882 (c. 61), s. 20, to complete the bills 
by adding their indorsement, & that even if 
deft.’s agreement was a contract of guarantee 
the Statute of Frauds was no answer to a 
<.‘laim on the bills, & therefore the action suc- 
ceeded .—McCall Bros., Ltd. V, Hargreaves, 
11032] 2 K. B. 423 ; J Ol L. ,T. K. B. 733 ; 
147 I.. T. 257 ; 48 T. L. R. 450 ; 76 Sol. Jo. 433. 

312. Add, Annotations: — Folld. National Sales 
Corpn., Ltd. v, Bemardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Refd. McCall Bros., Ltd. v, Hargreaves 
(1932), 48 T. L. R. 450. 

312a. Signature of drawer below that of third 
party — Intention of parties considered.] — 


Bills of exchange drawn to the order of the 
drawer & accepted were indorsed by a third 
party with the intention of rendering himself 
liable if the acceptor did not pay. They 
were afterwards indorsed by the drawer with 
the intention of completng them & making 
them enforceable against the third party 
if necessary, the signature of the drawer 
being placed below that of the third party 
on the backs of the bills. The acceptor not 
having paid the bills at maturity, the drawer 
brought an action upon them against the 
third party as indorser : — Held : he was 
entitled to recover, inasmuch as the fact 
that his signature instead of being above 
was below that of the third party on the 
backs of the bills was a mere inadvertence 
which did not nullify the intentions of the 
parties or alter the rights which they would 
otherwise have had. — National Sales 
C oRRN., Ltd. r. Bernardi, Bernardi v, 

• National Sales Corpn., Ltd., [1931] 2 
K. B. 188 ; 100 L. J. K. B. 380 ; 145 L. T. 
48 ; 47 T. L. R. 380 ; 36 Com. Gas. 270. 

AnnoUUioit: — ^Apld. McCall Bros., Ltd. t?. nargroavos (1932j, 
48 T. L. R. 450. 

323. Add, Annotation .-— Refd. Franco-British Ship 
Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 

345. Add, Annotations : — Distd. Reckitt v, Barnett, 
Pembroke & Slater, [1929] A. C. 176. Refd. 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 


Part IV. — Interpretation. 

377. Add. Annotation : — As io (2) Refd. Eshelby 421. Add. Annotation: — Refd. Allen r. Royal Bank 
V, Federated European Bank, Ltd. (1931), of Canada (1925), 95 L. J. P. C. 17. 

101 L, J. K. B. 245. 


Part V. — Liability 

479. Add, Annotaiion : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

546. Add. Annotaiion : — Refd. Eshelby v. 
Federated European Bank, Ltd. (1932), 146 
L. T. 336, 

559a. Guarantee of payments to contractor — 
Subject to due execution of work.] — A 

limited co. employed a building contractor 
to execute certain repairs & decorations to a 
building by an agreement under seal made 
between the co., one T. therein called the 
guarantor, & a bank, & the contractor. 
The agreement provided that the con- 


of the Surety. 

tractor should do the work for the sum of 
£1,500, to be paid in four equal instalments 
on named dates “ subject to the said works 
being duly executed in accordance with tliis 
agreement.*’ By clause 11 of the agreement 
the guarant/or agreed with the contractor & 
with the bank, & undertook, that the co. 
should, subject to the said works being duly 
executed in accordance with the agreement, 
duly & punctually make to the contractor 
the payments mentioned above, & that upon 
any default for three days on the part of 
the co. (written notice of which should be 
given by the contractor to the guarantoi* 


PART IV, SECT. 2, SUB-SECT, 1, 

sh. To supply name, of principal 
iHhtor — Not admUcihle.] — Imperial 
Bank op Canada v. Nixon, [1926J 
4 D. L. R. 1052 ; 59 O. L. R. 538.— 
CAN. 


PART IV. SECT. 5, SUB-SECT. 1. 

pi. Fivr deflnik engaaemeid,] 
Wbcie a t?uaiant.co has bc(5ii given for 
the perfoniianco of a cloilnlic ongage- 
imiint, which has ahtsady couic into 
existence & is not contingent, & the 
oousldcratiou for which is not variable 
08 the result of future dealings between 


the parties, the guarantee Is not a con- 
tinuing guaranteo. — Has an Ali v, 
Wali Ullah (1930), I. L. R. 02 AU. 
997.— IND. 


PART V. SECT. 1. 

449 I. lyispoaitwn hy surely of pro- 
perty — To evade liabilily — Koia.J — A 
guatuj] tor is not more Justified in placing 
the whole of his property out of the 
reach of liability to pay the debt than 
Is the principal debtor. — Bi.udoff v. 
OSAOHOFF, [19281 3 D. L. R. 170 ; [1928] 
2 W. W. R. 150 ; 22 Saak. L. R. 533.— 
CAN. 


PART V. SECT. 2, SUB-SECT. l.-B. 

k 1 . Given for due perfomiancr 

of duties hy inspedor — Jnspechr lidtdc 
Jor defavU of his deputy — Deputy also 
covered hy ouoronwie. }— VxunA'rr v. 
MoAulay (1884), 6 O. R. 313.— CAN. 

PART V. SECT. 2. SUB-SECT. 2.~F. 

sj. Failure of consideration— :^urciu 
dischargcd ,\ — The i*ulo of law is firmly 
cBtablishod that the total failure of tin* 
(tonaidcratiou for a auroty’s promise of 
guarantee haa the ciTect of discharging 
him. — Gurdas Malkam Chand v- 
Guranditta Mal (1929), I. L. 11. H 
Lab. 77.— IND. 
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within six days of the default) in making any 
payment on the prescribed date, the guarantor 
would himself immediately make the pay- 
ment so in default to the contractor. By 
clause 12 the bank agreed with the contractor 
& undertook, that upon any default for three 
days or more (written notice of which should 
be given to the bank by the contractor within 
three days of the default) on the part of the 
guarantor in making any payment under 
clause 11 the bank would immediately make 
the payment so in default to the contractor. 
The CO. did not pay the first instalment. The 
contractor gave no notice either to the 
guarantor or to the bank. The contractor 
then issued a specially indorsed writ against 
the bank claiming the first instalment. The 
case was heard by an Official Referee, who 
found that at the date of the writ it was 
necessary to spend £80 in order to complete 
the work in accordance with the agreement. 
11 e deducted this sum from the amount 
claimed, & gave judgment for pltf. for the 
balance : — Held : the defis. were not liable. 

By ScRUTrroN & Slesser, L.JJ., because 
it was a condition precedent to their liability 
that the works should be duly executed in 
accordance with the agreement, & the works 
were not so executed. By Greer & Slesser, 
L.JJ., because the liability of defts. depended 
upon that of T., & he was never liable, because 
it was a condition precedent to his liability 
that i)ltf. should have given him notice of the 
co.’s default, & this notice had never been 
given. — Eshelby v. Federai’bd European 
Bank, Ltd., [1932] 1 K. B. 423 ; 101 L. J. 
K, B. 245 ; 140 L. T. 330, C. A. 

571. Add. Annotation: — As to (3) Refd. Royal 
Exchange Assce. v. Hope, [1928] Oh. 179. 

574, Add. Citation : — 11 Exch. 023. 


587. After this case add Sufficiency of 

consideration.] — See Landlord & Tenant, 
No. 4142a.*^ 

608. Add. Annotations : — Expld. Elder v. Northcott, 
[1930] 2 Ch. 422. Consd. I. R. Oomrs. v. 
Holder, [1931] 2 K. B. 81. 

608a. Claim for repayment of Income tax — 

Whether maintainable.] — Where the pay- 
ment of a sum advanced by a bank to a 
customer together with interest due or to 
become due thereon is guai’anteed, & sub- 
sequently the whole sum due is paid by the 
guarantor, that is not a payment of interest 
by the guarantor but is a payment by him 
of a debt under the guarantee, not of a debt 
in respect of an advance made to him. He 
cannot, therefore, claim repayment of tax 
on “ interest on an advance from a bank 
under the provision of Income Tax Act, 
1918 (c. 40), s. 36 (1). The question whether, 
where the interest on such an advance is 
added to capital each half-year in accordance 
with the f5ustom of bankers & that is 
acquiesced in by the customer, the payment 
of the whole sum by the guarantor was only 
a payment of capital, was not necessary 
to be decided. — ^Holder v. Inland Revenue 
Cojvms., [1932] A. C. 624 ; 101 L. J. K. B. 
306 ; 48 T. L. R. 365 ; 76 Sol. Jo. 307 ; 
8iib\nom. Inland Revenue Comrs. v. Holder, 
147 L. T. 08 ; 16 Tax Gas. 540, H. L. 

628. Add. Annotations : — ^Apld. Be Houlder, [1929] 
1 Ch. 206. Refd. Be Fenton, Ex p. Fenton 
Textile ABSocn. (1930), 99 L. J. Ch. 358. 

631. Add. Annotation: — ^Dlstd. Be Houlder, [1929] 
1 Ch. 205. 

679. Add, Annotation : — Refd. Reckitt v, Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

705. Add. Annotation : — Consd. McCall Bros., 
Ltd. V. Hargreaves (1932), 48 T. L. R. 150. 


Part VI. — Surety’s Rights against Creditor. 

759. Add. Annotation Consd. Eshelby v, 782a. .] — Beckei't v. Booth (1708), 2 

Federated European Bank, Ltd. (1931), 101 Eq. Cas. Abr. 596 ; 22 E. R. 600, L. C. 

].. J.K. B. 24.5. 


PART V. SECT. 3, SUB-SECT, 1. 

566 iv. .] — S. lent O. a largo 

Huni of money on a mtgo. by G., & a 
j,niai'antoo by applts. for the “ debt 
tliot shall ultimately bo due to S, from 
G.** with a maximum liability of 
18 laklis : — Held: the ffuaranteo 
to the eflect that tho debt that 
Shull mnaln due after I'oalising tho 
HecuriUca was to be borne by tho 
miurantors Urait»ed to tho maximum 
mentioned ; & the PuJt waa conse- 
quently prematurc.—PuiiiLirs v, Mit- 
<mLL (1929), I. L. H. 57 C3alc. 764. 

IND. 

sk. Under guaraivlc/i for paymetU of 
<'<>mj}msatwn for land compulsoril)/ 
ocqvired ,] — MURRAY v. THOMPSON, 3 
Ont, Dig. 5053-4.— CAN, 

si. Under puaraiUecfor price of goods,] 
-’OOILVIJB V, MoLaon (1862), 11 0. P. 
•H8.~-0AN. 

-.1— Hknby Co., Ltd. v. 

M (1909), 7 E. L. U. 103.^ - 

tJAN. 

sn. Under guarantee for delivery of 
goods,] — George v, Brayley (1873), 
N. B. Dig. 397-8.— CAN. 

BO. .] — Hiqby V, Cummings 

(1863), 10 V, 0. R. 222.— can. 


sp. Under guarantee for payment of 
demurrage. ]— Warren v, Nat'l Surety 
Co., [1927] 1 D. L. R, 554.— CAN. 

sq. Notice by surety to creditor — Asking 
for limitation of liaJbilUy to fixed sum — 
Not acted upon by creditor — Effect of ,] — 
Watkins J. R. Co. v. Robertson, 
[1928] 1 D. L. R. 979.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— A. 

ir. Money received by sheriff .] — 
Summers v, Hamilton (1840), 6 0. S. 
113.— CAN. 

St. Money received by de facto 

sheriff colore officii.] — Kent v. Mercer 
(1862^), 12 0. P. 30.— CAN. 

PART V. SECT. 4, SUB-SECT. 1.— B. 

sv. Admissibility of parol evidence — 
To show liabili^i limited to specific 
transactions ,] — The guarantee bonds 
in (luostion herein which wore given 
to pltf. bank held to bo on the fa(jo 
of them continuing guarantees, 
therefore, parol ovldonco was not 
admissible to show that the liability 
thereunder was intended to bo Umitect 
to certain specific transactions. — 
Canadian Bank of Commerce v, 
Koffman & Cherry, [1928] 4 D. L. R. 
87 ; [1928] 2 W. W. R. 062.— CAN. 


PART V. SECT. 4, SUB-SECT. 2. 

Bw. Inspector — Default of deputy 
inspector. ] —Held : the surety was 
liable, & the fact of thoro being a 
remedy also on tho deputy inspector's 
bond was no answer. — ^verratt v. 
McAulay (1884). 5 O. It. 313.— CAN. 

PART V. SECT. 7, SUB-SECT. 1. 

BX. After judgmerd by default— 
Whether amendment allowed.] — Scott 
V, McDonald (1841), 6 O. S. 238.— CAN. 

PART V. SECT. 7, SUB-SECT. 6. 
728 il. .}—/?« Thom- 

son, [1926] 4 D. L. R. 755 ; 59 O. L. R. 
449.— CAN^. 

PART VI. SECT. 3, SUB-SECT. 3. 

776 ii. .] — ReviliX)N 

Wholesale, Ltd. v. Nejobsky, [1926] 
2D. L. R.374; [1926] 2 W. W. 11. 166; 
7 C. H. n, 583.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2. -A. 

782 iv. Against assignee oj 

interest in security.] — Garrett t\ 
Johnstone (1867), 13 Or. 36. — CAN. 

782 V. Rights of mortgagee 

of eitrefF.l— Quay v. Sculthorpe 
(1869), 16 Gr. 449.— CAN. 



788 — ^lllSa. English and Ehfibh Digest Supplement, 


788. Add. Annotations : — Consd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. On. 
358, Refd. Be Fenton (No. 2), Ex p. Fenton 
Textile Assocn., Ltd., [1932 J 1 Oh. 178, 

809, Add. Annotation: — ^Refd. Smith v. Wood 
(1928), 139 L. T. 260. 

815. Add. Annotation : — As to (2) Apld. Smith v. 
Wood (1928), 139 L. T. 260. 


Part VII. — Surety’s Rights 

898. Add. Annotation : — Refd. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 

902. Add. Annotations : — As to (1) Refd. Be Fenton, 
Ex p. Fenton Textile Assocn. (1930), 99 
L. J, Ch. 358. Generally t Refd. Re Ander- 
son-Berry, Harris v. Griffith, [1928] Ch. 290. 

907. Add. Annotation : — As to (1) Refd. Be Ander- 
son-Berry, Harris v. Griffith, [1928] Ch. 290. 

908. Add, Amwtfflion : — Refd. Banco de F(»iiuga.l 


824. Add. Annotation : — As to (2) Refd. Smith v. 
Wood (1928), 139 L, T. 260. 

849. Add. Annotation : — Apld. Be Moulder, [1929J 
1 Oh. 206 

861. Add. Annotation : — Apld. Be Moulder, [1929] 
1 Oh. 205. 


against Principal Debtor. 

V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 466. 

913. Add. Annotation : — ^Refd. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 

915. Add. Annotation : — Refd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. 

947. Add. Annotation Bold. Liggett (Liveipool) 
V. Barclays Bank (1927), 137 L. T, 443. 


Part VIII. — Rights and Liabilities of Co-Sureties inter se. 

1099. Add. Annotation: — As to (1) Consd. Re 1116a. Form of order.] — Kent v. Abrahams, 
Fenton. Ex p. Fenton Textile Assocn. (1930), [1928] W. N. 266 ; 66 L. Jo. 323. 

99 L. J, Oh. 368. 


782 vi. Further advance hy 

creditor to debtor.} — Re Hamilton 
Trusts (18U5), lO Man. L. R. 673.— 

CAN. 

PART VI. SECT, 4, SUB-SECT. 2.— 
B. (0) ii. 

822 i. Aasignmenl of judgment ] — 
Smith t*. Burn (1880), 30 C. P. 630.— 

CAN. 

PART VII. SECT. 1. 

sz. Where land transferred as security.] 
—Schultz v. Can. Surett Co. (Alta.), 
[1927] 2 D. L. R. 580.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2,- A. 

872 ii. ,] — A Hurety who onterH 

into an affreeniout to procure the dis- 
coiitiimaiujo of an action against his 
principal, ^ pays the amount of hia 
gnaraiitoe, is entitled to be reimbui'sod. 
—Gough v. Goodwin, (1931 1 1 D. L. 11. 
701 ; 3 M. P. R. 436.— CAN. 


PART VII. SECT. 3, SUB-SECT. 2.— A. 

g I. Sutton v. Hinch (1910), 

19 Man. L. R. 705.— CAN. 


PART VII. SECrr. 4, SUB-SECT. 3. 

987 iv. .] — Read v. 

McLean, 11925] 3 D. L. R. 716.— CAN. 

PART VII. SECT. 4, SUB-SECT. 4. 

964 I. Rigfds after debtor discharged — 
Dd)t due before discharge — Payment by 
surety after,] — K. was gnrety for pay- 
ment of a debt due by G. to D. G. 
applied to be declared Insolvent & In 
due course G. was dlschargwi. D. 
then sued K. & grot a decree against 
him. Thereafter K. sued G. for 
recovery of the amount which he had 
been compelled to vay :~HHd : the 
orcier of discharge was a ban to the 
suit, - (I angadiiah V. Kami AT (1928), 
1. L. Jl, 60 All. 606. -IND. 

PART VII. SECT. 4. SUB-SECT. 6. 

sa. Oft debtor* s vroperty - Agrevd tn 
be deposited in bank to meet surHv*K 
promissory noUs-^Pneperty garnished 
by crediior.] — A surety liavlng boon 


called upon to pay the principal's 
debt, paid the creditor part of ft In 
cash & gave him his promissory notes 
for the balance. The principal, who 
was selling his house, repaid the surety 
out of the proceeds the cash previously 
paid by him & promised to deposit the 
balance of the proceeds In a bank to 
the joint credit ol the surety & himself. 
Tnst^d of doing so, he deposited it in 
his own name & It was garnished by 
pltf. when the notes given by the surety 
were not yet due & were still unpaid. 
On an interpleckder issue between the 
garnishor & the surety who contended 
that there had been an equitable 
assignment of the money so deposited : 
— Ildd : said promise was nothing 
more than a voluntary one, never 
carried to completion, &, therefore, 
unenforceable as against the claims 
of the prinolpars other creditors. — 
Hensohel V. Hoffman & Bank of 
Montreal Sc Henschel, 119281 2 
D. L. R. 543 : 11928] 1 W.W. R. 763.— 
CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— D. 

1064 i. Sureties for different portUms 
of debt .] — Two persons Independently 
guaraiit^d the current account of a 
cuHtomor of a hank, each guarantee 
being for a limited sum only. The 
indebtedness of the customer exceeded 
tliat limited sum ; — IJeM : the 
guarantors were not sureties for 
independent debts, but for the whole 
for the floating balance ol the customer. 
Each of the guarantors agreed with the 
liank that his guarantee was inde- 
pondtmt of any other guarantee or 
security bold by the bank, & that he 
w'ould not claim the benefit of any 
such guarantee or security : — Held : 
this agrtM.<mont ba»l not the effect of 
destro^iig the light to conti'ibutlon 
of the Hurctles inter se^ Sc therefore one 
of the guarantors who had paid more 
t han his due proimrtion in liquidation 
of the amoimt due by the customer to 
the bank, was entitled to reoover the 
excess from his co-stttety, — Counfoot 
e. noLDENSON, [19311 Argus L. R. 
376.— AUS. 


PART Vm. SECT. 2, SUB-SECT. 2.- 
B. (a). 

1068 iv. .1— The fact that 

a settlement made by some of a number 
of CO -sureties with their creditor has 
not been agreed to by all the co-sureties 
or fixed by judgment does not prevent 
those who have made the settlement 
Sc paid thereunder from enforcing con- 
tribution from the others, if the latter, 
although notified of & invited to take 
part in the negotiations for settlement . 
did nothing & made no protest wltli 
respect thereto. — S tewart v. Braun, 
[19251 2 I). L. R. 423 ; [192.5] 1 

W. W. R. 871.— CAN. 

1068 V. .H" McNeill v. 

Short (Alta.), [1926) 4 D. L. R. 051.— 
GAN. 

1068 vi. .] — Oadweu. v, 

Campeau (1912), 21 O. W. R. 263; 3 
O. W. N. 6i6 ; 3 D. L. R. 555.— CAN, 

1068 vii. .] — Tucker e. 

Bennett, [19271 2 D. L. R. 42 ; 60 

O. L. R. 118.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

10681, Revsd.. 35 C. L. R. 48. 


PART VIII. SECT. 2, SUB-SECT. 4.— B. 


1116 I. Application of Mercantile 
Laws Ammament Act. 1856 (c. 97), 
8. 5 — Assignment of judgment — Necessity 
for leav& to issue execution .] — ^Whero a 
creditor takes Judgment against two 
or more snretles & Issues execution 
against each, Sc one of them pays the 
Jud^ent, the surety so paybog is 
entitled to stand in the place of the 
creditor & carry on, in his own name, 
any proceedings already tak^ to 
enforce the Judgment against the other 
surety until he receives the amount of 
the other's contributivo share. Sc he 
is not required to obtain leave to issue 
execution In his own name. — Past v. 
Zarchekofp, [19261 4 1). L. R. 855; 
[19261 2 W. W. R. 677 ; 20 Sask. L. R 
696.— CAN. 
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Part IX. — Determination of the Guarantee. 


1149. AM, Annotcdion : — Reid. Albemarle Supply 
Oo. V, Hind, [1928] 1 K. B. 307.. 

1177. AM, AnnotaUon : — ^Dlstd. Re Houlder, [1929] 
1 Ch, 206. 

1186. AM, Annoiaiion : — As to (3) Consd. Smith v. 
Wood (1928), 139 L. T. 260. 

1200. AM, Annotation: — ^Dlstd. Midland Motor 
Showrooms v, Newman, [1929] 2 K, B. 266. 

1200a. Hire-purchase agreement.] 

— ^Pltfs. were the assignees of the rights of 
the B. Co. under a hire-purchase agreement 
dated July 6, 1927, whereby the co., ** the 
owners,** ai^eed to let to one T., ** the 
principal,*’ a motor car on the terms that he 
should be at liberty to purchase the car at a 
dsced price, paying as a first payment 
£22 6a. Sd,, & thereafter monthly payments 
of £14 3a. 4d., until the whole was paid. 
The payments by the principal imder this 
agreement were guaranteed by deft, as surety 
under a document signed by her on July 6, 
1927. The principal afterwards fell in arrears 
in payment of the monthly instalments, & 
on Feb. 3, 1928, he wrote to the owners 
offering a cheque for £20 drawn by a friend 
in part payment. On Feb. 4 the owners 
wrote accepting this cheque & stipulating 
that the re^ of the arrears should be paid 
within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to £79, were not paid within one month, & 
the owners then took back the car, acting 
upon their powers under the hire-purchase 
agreement. On Sept. 18, 1928, the owners 
assigned their rights under that agreement 
to pltfs., who claimed £122 in all from deft, 
as surety ; — Held : (1) there was a binding 
contract by the owners to give time to the 
principal debtor ; (2) the liability for pay- 
ments under the hire-purchase agreement 
was one & indivisiljle, & deft, was entirely 
discharged from her suretyship.— t-Midland 
Motor Showrooms v, Newman, [1929] 2 
K. B. 266 ; 98 L, J. K. B. 490 ; 141 L. T. 
230 ; 46 T. L. R. 499, 0. A. 

1216. AM, Annotations: — As (1) Apld. Smith 

V. Wood (1928), 139 L. T. 250. As to (2) 
Consd. Re Darwen & Pearce, Associated Paper 
Mills V. Barnes (1926), 95 L. J. Oh. 487. 

1217. Citaiions .-—Delete 9 Bing. 746 ; 3 Moo. & S. 
191; 131B. R. 794. 

1222. AM, Annotations : — ^Apld. Re Darwen & 


Pearce, Associated Paper MUls v, Barnes 
(1926), 95 L. J. Oh. 487; Smith v. Wood 
(1928), 139 L. T. 260. Held. Sassoon v. 
International Banking Corpn, [1927] A. 0. 
711 ; Midland Motor Showrooms, Ltd. v, 
Newman, [1929] 2 K. B. 266. 

1228. AM, Annotation : — As to (1) Apld. Smith v. 
Wood (1928), 139 L. T. 260. 

1223a. Charge by several persons of properties — 
Release of deeds deposited by one.1— By a 
joint & several memorandum of charge 
twelve persons, in luding six resps., deposited 
deeds with applt. as security to relieve applt. 
from the entire burden of a guarantee given 
by him to a bank for the overdraft of S. & Co., 
& they thereby respectively charged the 
hereditaments to which the deeds related 
with repayment of all money to become due 
from 8. & Oo. Applt., at the request of 0., 
one of the twelve persons, allowed her to 
take the deeds deposited by her away for 
the purpose of raising a loan. 8. & Co. 
having gone into liquidation, the bank called 
upon applt. to make good his guarani^e. 
Thereupon reaps, brought an action claiming 
that they were entitled to have all the deeds 
deposited by them under the terms of the 
charge discharged from the debt to which 
they were made liable to contribute under 
the charge, on the ground that, by applt. 
allowing C. to withdraw the deeds deposited 
by her, their risk had been increased : — 
Held : (1) there had been an alteration made 
in the position of those whose properties 
remained deposited as securities under the 
charge by reason of applt. allowing the with- 
drawal by C. of the deeds deposited by her, 
& they not having consented to the alteration, 
their properties, the deeds of which they had 
deposited, were discharged from all claims 
under the charge ; their right of marshalling 
had been affected by the withdrawal of the 
deeds of one of the parties, & the materiality 
of the alteration was a question to be decided 
by them ; (2) the same reasoning was applic- 
able, whether what was contributed were 
securities or personal liability. — Smith v. 
Wood [1929], 1 Ch. 14 ; 98 L. J. Ch. 59 ; 139 
L. T. 250 ; 72 Sol. Jo. 617, 0. A. 

1224a. Guarantee of call on shares — Forfeiture of 
shares— Discharge of surety.]— On Dec. 29, 
1920, D. & P., who afterwards became bkpt., 
joined with others in entering into an agree- 
ment with a 00 ., whereby they guaranteed 


PART DC. SECT. 2, SUB-SECT. 1.— A. 

1179 vii. .]— Nash-Sim- 

iNGTON Co., Ltd. Thowcas (Saak.), 
11926] 2 D. L. R. 462.— CAN. 

a I. — HeW .• the suxoty 

waft not roleaeed from hlft eruarantee. — 
Dunn Thiokbtt (Man.). 11926] » 
W. W. R. 736.— CAN. 

a 11, ,] — ^Winslow v, 

ViaiNER (1890), SO N, B. R. 150.— 
CAN, 

PART DC. SECT. 2, SUB-SECT. 1.— 
C. (g). 

sd. Change of system of owdii.}— The 
fact, that a miinicdpality, which had 
l u-ken out a fidelity bond based on on 
Jn>p]ioatiou in which it statetl that the 
• »‘»nded employee *« liooks would be 
imilitod quarterly, thereafter changed 


flold auditing' Byfltein to a system of 
“ (HmtlnuouB audit,'’ held not to bo a 
breach of the contract of such a nature 
aft to avoid the coiitract.—l^ENTiuiON 
Dihtiuot 7). London Guarantee &: 
AOOTDENT Co., I^TD„ [1932J 1 W. W, 11. 
812.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— 

0. (h). 

sf. Surrender of some chattels bought 
under lien noie—JS/o detriment to value of 
chattels A — Reid : the surety who signed 
the note woe not released. — T oovry 
». Brook & Brock (1916), 34 W. L. R. 
973.— CAN. 

•k. Sait of goods exceeding slipulaUd 
amount .] — fleto ; the sureties were not 
liable.— Texas Oo. (S. A.), Ltd. v, 
Webb & Tomijnsok (1937). 48 N. L. R. 
24.— S. AT. 


PART DC. SECT, 2, SUB-SECT. 1.— 
C. (I). 

sm* Making principal ddbtor hank- 
rupt .] — ^Where a surety oontended that, 
by making debtor blq?t„ the creditor 
had so prejudiced the surety as to 
discharge him from liability: — Held: 
no duty was owed by a orator to a 
surety either to put debtor into bkpey. 
or to refrain from doing so. — I mp^al 
Bank of Canada v. Alley, 119261 
3 D. L. R. 86 ; 59 0. L. R. 1.— CAN. 


sn. Retaking possession of ckaiiels 
under conditional sale agreemeni ,] — 
Held : the oontraot constituted a 
relationship of mtgor.^ & 
between vendor & purohaser. & the 
surety oontlnuod to bo li^lo under the 
guarantee. — Stephen v, Black (1902), 
Cout. 217.— CAN. 
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to them ttie payment of all the instalments 
then owing upon the shares in the co. specified 
in f h(' schediue tt^ the agreement, the amount 
of J). & P.’s liability being limited to the »siiiii 
t}ioi*ein mentioned. The sharelioldei*s having 
been served with notice calling upon them to 
pay the instalments due on their respective 
sliare^ on pain of forfeiture, & 1). & P. also 
having been required to pay the same on or 
before Feb. 17, 1926, in case of non-com- 
])liance by the shareholders with the notice, 
<fc default in payment having been made by 
both the shareholders & by I). & P., the co. 
forfeited the bulk of the shares in pursuance 
of the power conferred upon them by their 
arts, of assocn. Art. 31 was as follows : 
“Any member whose shares have been for- 
feited shall, notwithstanding such forfeiture, 
be liable to pay to the co. all calls or other 
moneys, interest & expenses, whether 
presently payable or not, owing in respect 
of such shares at the time of forfeiture, 
together with interest thereon from the time 
of forfeiture until payment at the rate of 
10 per cent, 'per annum or such less rat»e as 
may be fixed by the Board.” On Sejit. 9, 
1925, a receiving order in bkpey. was made 
against D. & 1*., & on Apr. 10 the co. lodged 
their proof for the amount claimed to be due 
on the guarantee. Upon a motion by the co. 
for the reversal of the decision of the trustee 
in rejecting their proof : — TieUl : (1) the right 
creatc^d by art. 31 was a new right which 
arose upon the forfeiture of the shares k- 
one which placed a more onerous obligation 
upon the shareholders than if the shares had 
not been forfeited. The forfeiture, therefore, 
•was an interference with the rights of the 


sureties as against the principal debtor ; 
(2) the co. had by exercising their option 
forfeit- the shares dejirived the sureties of 
ibeir liem on the shares which tliey would 
have been entitled t^>, had tfi(i co., in lieu of 
forfeiture, compelled them to i)ay the calls ; 
with the result that, upon the principles 
stated in Polalc v. EveretU No. 1222, ante, 
D. & P. were discharged from their liability 
as sureties under the guarantee & the decision 
of the trustee in their bkpey. in rejecting 
the proof of the co, was right. — Re Uahwen 
& .Peakce, [1927] 1 Oh. 170 ; 95 L. J. Oh. 
487 ; 136 L. T. 124 ; 70 Sol. Jo. 965 ; [1926] 
B. & 0. R. 65. 

1329. Add, Annotation : — As to (1) Consd. Smith v. 
Wood (1928), 139 L. T. 250. 

1342. Add, Annotations : — Refd# Re Darwen & 
Pearce, [1927] 1 Oh. 176} Smith v. Wood 
(1928), 139 L. T. 250. 

1343. Add, Annotation : — Consd. Midland Motor 
Showrooms v, Newmau, [1929] 2 K. B. 250, 

1345a. .] — Midland Motor Showrooms v, 

Newman, No. 1200a, ante, 

1357. Add. Annotation : — Apld. Midland Motor 
Showrooms v, Newman, [1929] 2 K. B. 256. 

1372. Add, Annotation : — Apld. Midland Motor 
Showrooms v, Newman, [1929] 2 K. B. 256. 

1379a. .] — Midland Motor Showrooms v. 

Newman, No. 1200a, ante. 

1397. Add. Annotation : — Generally, Refd. Berry 
V. Berry, [1929] 2 K. B. 316. 

1478. Add. Annotation : — Distd. Smith v. Wood, 
[1929] 1 Ch. 14. 

1522. Add, Annotation Refd. Re Katherin<‘ et. 
cie, Ltd., [1932] 1 Oh. 70. 


PART IX, SECT, 2. SUB-SECT. 2.~A. 

• 0 . Surety not prejudiced — Onus of 
proving prejudice on surety, ] — Cr.osE v, 
Stowaut, [1U28J 2 D. L. R. 445.— CAN. 

PART IX. SECT. 2. Sim-SECT. 4.— 

A. (a). 

e i. .] — Ffeld : it was not 

necessary to show that the surety was 
prehuiicod by the giving time. — 
Darling v. McLeon (18G1), 20 U. C. R, 
372.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

A. (c). 

1322 iiJ. .] — CoRRiGAL V, 

Boulton (1808), 17 U. O. R. 131.— 
CAN, 

PART IX. SECT. 2. SUB-SECT. 4,— 

B. (a). 

1340 i. Consent to judgment — Debt <£: 
costs payable by inMalments,}— 'When 
on an application for attachment licforo 
judgment, a surety executes a bond in 
form 6 in App. F to Civil Procedure 
Code, 1908, be is discharged from his 
obligations if a compromise decree is 
passed between pltf. & deft, allowing 
deft, to pay the decretal amount by 
instalments, unless it is proved that 
the compromise which was subse- 
quently embodied In the decree was 
in the contemplation of pltf. & the 
surety when the latter executed the 
bond. — Mahomedalli iBKAniMJT v. 
Laxmibai (1929), I. L. R. 54 Bom. 
118. -IND. 


PART IX. SECT. 2, SUB-SECT. 4.- 

B. (d). 

sp. Alteration in number of instdi 
ments.'] — Held : not made on a basl 
of extension of time, so os to relcas 
liability.— M alki; 
(W. H.) Co.. Ltd. v, 8hkrman (1925 
35 B. C. R. 445.— CAN. 


PART IX. SECT. 2, SUB-SECT. 4.— 

C. (a).^ 

1364 XV. .) — Bubnard V, 

Lysnor. [19271 N. Z. L. R. 757.—N.Z. 

PART IX. SECT. 2. SUB-SECT. 7.— C. 

1448 ill. .1 — There must bo 

some positive act done by the employer 
to the surety’s prejudice, or such 
degree of negligence as to imply con- 
nivance & amount to fraud. — London 
Cuarantrk & Accident Co., Ltd. v, 
City of Halifax, fl927] 1 D. L. R. 
1129 ; [1927] S. C. K. 165.— CAN. 

1451 i. Fraud of employee — Neglect 
of employer to supervise conduct — Neglect 
must be gross,] — Circumstances in 
which : — Held : gross negligence in 
checking accounts discharged the 
surety. — Frahbr v, Waterford 
Council, [1926] I. R. 505. — 
IR. 

14551. ChecHng accounts,] 

— Fbaher r. Waterford Countt 
Council, [19261 I- K- 605.— IR. 

PART IX. SECT. 2, SUB-SECT. 8.— A. 

ar. General rule,] — If it Is an express 
or implied condition of, or collateral 
to, the arrangement for a guarantee, 
that an existing security, whether 
Inchoate or compete, shoula be made 
or kept effective by the creditor for the 
benont of the parties as a oounter- 
Bocurlty, faiinro to observe that con- 
dition discharges the surety absolutely, 
inasmuch as he has not got the contract 
ho bargained for. 

If there is. In fact, in the possession 
of the creditor such a counter-security, 
It is the duty of the creditor, whether 
its existence is known to the surety 
or not, to exercise reasonable care in 
maintaining it for the benefit of the 
surety, so as to be available, un- 
Impaii^ by reason of any negll^noe, 
on the discharge of the debt. If he 
falls In this duty, the surety is entitled 
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t-o credit against his liability for the 
damages suflorod by such broach of 
duty by the creditor, — Northern 
Banking CJo.. Ltd. i>. Newman & 
Calton, [1927] I. R. 520.— IR. 

PART IX. SECT. 2. SUB-SECT. 8.— B. 

1477 i. Sale of security — Failure to 
get best price.] - MacjDoxald v. Hirscji, 
L1932J 4 D. ij. R. 121. -CAN. 

1480 i. Release of mortgage debt.] 
— Held : tlie surety was not liable 
under the guarantee. — O rchibton v. 
SrnLAEPFER. [1924] N. Z. L. K. 1170.— 
N.Z. 

St. Failure to renew chattel morigngc.] 
— Leacrofi’ V. MoCannell, tl9:i0] 2 
W. W. R. 105 ; 3D. L. R. 988. -CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— A. 

1496 i. When surety discharged — 
Release obtained by fraud — Of debtor, 1~ 
When the rolenso of the principal 
debtor by the creditor is accomplished 
by means of fraud, on the jjart of the 
former, the surety Is not discharged, 
even if he is not a ijarty to the fraud 
by which the release was secured. — 
R. V. The ('Janadian Surety Co,. 
[1929] Ex. C. R. 21G; affd. with 
variations, 11930) S. C. R. 434 ; 3 

I). L. R. 321.— CAN. 

1499 i. When surety discJtarged — 
Release of debtor.] — Milne v, York- 
shire Guarantee & Skouritiks 
CORPN. (1006), 37 S. 0. R. 331.— CAN. 

PART DC. SECT. 2, SUB-SECT. 9.— 
B. (a). 

•V. Sale of debtor* s eauity of redemp- 
tion,] — Held : not a release of debtor, 
nor of his surety. — S tewart v, Clajik 
(1863), 13 0 .P. 203.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— 
B. (0). 

•w. Reletise of co-lessee — Sure^ dis- 
charged.] — ISMAN V. Widen (Sask.), 
[19261 1 D. L. R. 247.— CAN. 



Vd. XXV i.~0iiarant8e and Indemnity. Oases 1528 -1745a. 


1522a. .1 — Morris (D.) & 

Hons, lyrn. v, .Tkffrrys (1932), 49 T. li. U. 
76. 

1623. Add. Annotations : — Refd. Morris v. Uarriss 
[I927J A. 252. Refd. lie Katlioriue ei cio, 
Ltd., [1932J 1 Ch. 70. 

1561. Add, Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

1570. Add, Annotaiiom : — Refd. Firm of B. M. 

K. R. J. V. Firm of M. R. M. V. L. (1926), 95 

L. J, P. C. 197 ; Pirio v. Richardson (1920), 
70 Sol. Jo. 1023; Cumberland v. Lanarksliire 


Tram Co. (1927), 20 B. W. C. C. 780 ; Jenkins 
t'. Jenkins, [1928] 2 K. B. 501. 

1576. Add. Annotation : — Refd. Jenkins v. Jenkins* 
[1928] 2 K. B. 601. 

1577. Add. Annotation : — ^Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

1582. Add. Annotation : — .ds to (2) Consd. Smith v. 
Wood (1928), 139 L. T. 250. 

1608. Add. Annotation: — ^Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1920), 95 L. J. Ch. 487. 


Part X. — Avoidance of the Guarantee. 


1658. Add. Annotation : — ^Refd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Ch. 289. 

1726. A dd. Annotation : — Refd. Be Lloyds Bank, 
Ltd., Bomze & l^ederman v. Bomze, [1931] 
1 Ch. 289. 


1726. Add. Annotation : — ^Refd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

1741 . A dd. Annotations : — Refd. Slingsby v. District 
Bank, Ltd. (1931), 47 T. L. R. 587 ; Bottonley 
r. Bannister (1931), 101 1;. J. K. B. 46. 


Part XII.- 

1745. Add. Annotation : — Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 

1745a. Distinguished from del credere agency.] — 

Lefts, agreed in writing with idtfs., stoek- 
brokors on tlie Stock Exchange, that in 
consideration of 60 per cent, of the com- 


Indemnity. 

missions received by pltfs. in respect of busi- 
ness introduced to tliem by defts. the latter 
would be liable for 50 per cent, of “ any loss 
sustained” by pltfs. on such business.* X,, 
who liad been introduced by defts., became 
indebted to pltfs. in respect of such busin(*ss. 


PART IX. SECT. 2, SUB-SECT. 9.— 
C. (b). 

1561 iv. .] — Holliday v. 

Hogan (1893). 20 A. R. 298.— CAN. 

PART IX. SECT. 2, SUB-SECT. 11.— B. 

sy. Whether revocalile by notice — 
Fidelity guaraniee.] — Reap, oxociitcd a 
bond fiTuaranteeinfir tbo fidelity <)f a 
hcrvant of applt.'s, {Subsequently ho 
liurportcd to withdraw the puarantoc 
by a \vritton notice: — Held: (1) Uio 
Kuaraul^o, in the nature of a security 
for the servant’s fidelity, is not a 
continuing guaraiiteo which may ho 
revoked i>y the guarantor at will ; 
(2) a guamntor for the fidelity of a 
servant is allowed as a measure of 
equitable relief, to recall his guarantee 
f 1 * 0 in such time as the servant Ls proved 
j:oiilty of misconduct or from such time 
as the position of the parties has com- 
pletely changed. — ^Mtinoyan Mttnici- 
cality V. Mauno Po Nyun (1930), 
J. L. R. 8 Ran. 320.— IND. 


PART X. SECT. 4, SUB-SECT. 2.— C. 

1685 1. Character.] — An offer, by an 
employer, who has knowledge of dis- 
honesty on the party of his employee, 
amounts to a representation to one 
from whom he soo^ or obtains, without 
disclosure, a fidelity guaranty, that 
HO far as he is aware, the omployoo 
whoso fidelity is to bo guaranteed is 
not disbonest. If that roprosontatlon 
IS untrue, it matters not that the 
employer's failure to disoloso the true 
Hituation was not wilful. Intentional, 
or with a view to adrantage himself. — 
Ltd. v. Matthews, fl925] 
2 D. L. R. 382 ; 56 O. L. R. 383.— CAN. 


1685 U. .] — ^Where an employee 

5® Tegulrod to fumlsb a fidelity bond, 
X his employer knows that he has been 
uishonest' In the office or service to 
which the bond is to apply, but fails 
<ilsolose such knowledge to the surety 
who gives the bond In Ignorance of 


tbo former dishonesty of appet., such 
non-disclosure releases the surety. — 
Rural Munictpauty of Churoh- 
BRiDaE No. 211 V. London Quabantee 
& Accident Co., Ltd., (19251 3 D. L. R. 
341; [1925] 2 W. \V. R. 334 ; 19 
Sask. L. R. 450.— CAN. 

1685 Hi. S. P. Mayfield Rural 
Municipauty, No. 406 v. London & 
liANCASHlRE GUARANTEE & ACCIDENT 
Co. OF Canada, [1927] 1 D. L. R. 403 ; 
[192-7] 1 W. W. R. 67 ; 21 Sosk. L. R. 
283.— CAN. 

gi. Statement made in ignorance 

db without fraud .] — For the pun^ObO of 
a renewal of a fidelity policy, pltfs. 
certified to defts. that the employee 
“ is not at present in arrears or 
default." The employee was In fact 
in arrears & default at the time, but 
the ocrtlflcato was made without 
knowledge of this & without fraud : — 
Ildd: pltfs. could not recover under 
the policy. — Dosonion of Canada 
Guarantee & Accident (Do.. Ltd. v. 
Housing Commission of City of 
Halifax, [1927] 4 D, L. R. 161 : 
[1927] S. C. R. 492.— CAN. 


PART X. SECT. 4, SUB-SECT. 3. 

1702 X. *.]— John 

Deere Plow Co. v. Maguss, [1929] 

2 D. L. R. 202 ; 1 W. W. R. GC9; 24 
Alta, L. R. 65.— CAN. 

J, 1 ^ Separate obligations — Only 

one explained — Sureties illiterate. ] — 
Watkins J. R. Co. v, Minkk, [1928] 

3 D. L. R. 557 : [1928] 8. C. R. 414.— 
CAN. 

17181. J 8 to nature of transaction .] — 
It is a good defence to an action on a 
guarantee that It was executed by the 
surety In the belief, induced by the 
fraudulent misrepresentations of debtor, 
that it is a document of another nature. 
— Watkins (J. R.) Co. v. Hannah 
(Sask.), [1926} 4 D. L. R, 93 ; [1926] 
2 W. W. R. 800.— CAN. 


PART X. SECT. 5, SUB-SECT. 2. 

1730 ii. .h-Held: the 

influence exerted by the husband was 
not undue lufluonco, Sc the wife 
executed the guarantee as the result 
of her own considered judgment of 
the consequences thereof. — Canadian 
.Bank of Commerce v. Foreman, 
2 D. L.^R._530j il927J 1 


CAN. 


R. 783 ; 22 Alta. L. R. 443.- 


1730 Hi. .1 — When a married 

woman disputes her liability to a 
creditor of her husband upon a 
guaranty signed by her at her husband’s 
request, the onus is on her to prove 
that the husband had executed an 
overpowering influence upon her to 
induce her to sign it, & that the griving 
of the guaranty was an Immoderate 
I Sc Irrational act on her part. — Royal 
' Bank of Canada v. Diamond, [1929] 
3 1). L. R. 390 ; 2 W. W. R. 267 ; 38 
Man. L, R. 301.— CAN. 


PART XII. SECT. 1. 

1744 iii. Person indemnified 

insolvent.] — Whore a person entitled 
I to be indemnified is insolvent:— 

‘ Semble: the contract to indemnify 
him has the same effect as if it were a 
guarantee to the principal creditor of 
payment of the debt. — Re Winding-up 
Act & Franco -Can ADI AN Mortgage 
Co., Ltd., JRe Bank of Montreal 
(Alta.), [1927] 1 W. W. R. 403; 8 

C. B, R. 176.— CAN. 

8Z. Does not extend to doing unlawful 
acts.] — field : the fact of a municipal 
council having undortakon to indemnify 
on officer for lawful acts done in bis 
official capacity, does not entitle him 
to look to them for indemnity against 
the consequences of unlawful acts. — • 
Irwin v. Mariposa Cohpn. (1872), 22 
C. P. 307.— CAN, 



Oases 1746a— 1826b. English and Empirb Digest Supplement. 


Wlicn X. executed an assignment for the 
benefit of creditors, pltfs, thereupon claimed 
that a “ loss ” had been sustained within the 
meaning of the above letter at the time when 
the assignment was executed : — Held : ( 1 ) the 
agreement was one of indemnity & not in 
the nature of a del credere agency ; (2) in the 
absence of evidence of actual loss sustained 
after taking into consideration the value of 
pltfs.’ rights under the assignment, thei*e 
must be judgment for defts. — Stanley 
(Montagu) & Co. w S 01 . 0 MON (J. S.), Ltd., 
11932] 1 K. B. fill ; 7(i Sol. Jo. 272 ; affd,, 
[1932] 2 K. B. 287. 

1747. Add. AnnoUiiUm Dawson Line, 

J td. V. A ktiengesellschaft Adler fiir < hemische 
Industrie of Berlin, [1932J 1 K. B. 433. 

1756. Add. Annotation : — Apld. Dawson Line, 
Ltd. V. Aktiengesellaehaft Adler fur Ohemische 
Industrie of Berlin. [1932] 1 K. B. 433. 

1762. ^idd. AnnoUiiion : — Distd. Bradstreets 
British, Ltd. v. Mitchell (1932), 48 T. L. K. 
970, 

1762a. .] — A contract between a 

mercantile inquiry agency, which furnishes 
leports on the financial stability of cos., 
firms, & i3ei‘sons engaged in trade. & a trading 
CO., providing that all information furnished 
by the agency to its subscriber, the trading 
CO., is supplied in strict confidence for the 
exclusive use of the subscriber in the sub- 
scriber’s business, & that the subscriber shall 
indemnify the agency in respect of any loss 
or damage which it may suffer or incur from 
the breach by the subscriber of any of the 
conditions of the contract, is not void as 
being against public policy on the gi*ound 
that th(^ fimdamentiil element of the contract 
is the desire on the pai*t of the agency to 
protect itself againsi f^he risk of actions for 
libel resulting frotn reports iss\ied by it to 
subscribers. — Biiadptkeetw Bbitisw, Ltd. v. 
Mitchell (1932). 48 T. 1.. K, 970, 

1782. Add. Annotation : — Consd. Dawson Line, 
Tjtd. r. Aktiengesell-scbaft Adler fiir Ohemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

1787. Add, Annotation : — Retd. Pontvpridd Grdns. 
V. Drew, [1926] 1 K. B. 567. 

1789. Add. Annotation : — Held. Pontypridd Grdns. 
V, Drew (1926), 95 L. J. K. B. 1030. 

1790. Add. Annotation : — Overd. Pontypridd 

Grdns. v. Drew (1926), 95 L. J. K. B. 1030. 

1790a. .] — Guardians who supply 

goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guard/ians v. Brookes , No. 
1790, overd.— P ontypridd Union v. Drew, 


fl027] 1 K. B. 214; 95 L. J. K. B. 1030; 136 
L. T. 83 ; 90 J. P. 169 ; 42 T. L. K. 677 ; 70 
Sol. Jo. 795 ; 24 L. G. R. 405, 0. A, 

See, further. Poor Law. 

1800. Add, AnnoiaUon: — Consd. He Harrington 
Motor Oo., Ex p, Chaplin, [1928] Ch. 106. 

1826a. Limited to olalms by third parties.] — Pltfs. 
took a lease of premises from deft, railway 
CO., &, by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could be moved 
over certmn of defts.’ railway lines. One of 
the terms was that pltfs. “ agree & undertake 
to Indemnify the co. against all claims &> 
demands or liability whatsoever, whether in 
respect of dam^e to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.” When pltfs. 
were using the gangway some trucks were 
shunted down the line, & the gangway was 
destroyed. In an action for damages for 
negligence &/or breach of duty defts. denied 
liability & pleaded the above term of the 
supplemental agreement : — Held : the under- 
taking was only one to hold defts. harmless 
against claims by third parties. — Great 
Western By. Co. v. Dubnpord (James) & 
Sons, Ltd. (1928), 139 L, T. 146 ; 44 T. L. R. 
416; 33 Com. Cas. 261, H. L. ; affg., S. C. sub 
nom, Dubnpord (Jambs) & Sons, Ltd. v. 
Great Western By. Co. (1927), 138 L. T. 
137, 0. A. 

Anrwtalifms TiOndoii & North Eastern lly. CJo. r. 

Furness Sbiphuildluf? Co. (1982), 4H 1;. K. 479. Refd. 

Tho Carlton (1931). 47 T. L. K. 517. 

1826b. Claims arising ** in connection with the 
works.”! — Pltfs., a railway co., made witli 
the defte. a contract by whicli the latt<T 
were to reconstruct an overline bridg(‘ A by 
which defte. were <0 indemnify pltfs. against 
all claims for injuries caused “ in connection 
with tlie works.” During tlie progi*ess of 
t[ie work two men engaged on the job were 
injured by an open door on a passing train, 
the cause of the accident being the negligence 
of some s(M*vant of pltfs. in not seeing that 
the door was properly secured before th(‘ 
train left its starting point. Actions wer6> 
hroijght against pltfs. in respect of both men, 
A pltfs. settled the claims for reasonable 
amounts. In an action for an indemnity ; — 
Held : the indemnity provided for was not 
limited te an indemnity against the a('te 
or defaults of defts,, A, as the accident took 
place where the work w^as being done A as 
the injured men w^ere employed on the w^ork, 
there w^as a sufficient ” connection with the 
works ” te enable pltfs. tf3 recover. — London 
A North EASTEitN By. Co. v . Furness Hhu»- 
BuiLDiNG (Jo., Ltd, (1932), 49 T. L. B.21,C.A. 


PART XU, SECT. 6, SUB-SECT. 1.— A. 

1826 ii, .] — Bcthcrford v, 

Stovki. (1861). 12 C. P. 9.— CAN. 

1825 ill. .1 — Grand Trunk 

Pacific Coast 8.S. Co. v, Victoria- 
Vancouver STEVEDORiNa Co. (1919), 
43 D. L. R. 231. —CAN. 

sif. of informaivm -Indemnity 

(lyotfint carried on a hUHl- 

ncHS of fhiamdng motor car dealers. 
AppU., carried on a tjusiniwH of fditain- 
ing: l<( jdviiiK inff)riuaUon aa to credit, 
character, etc., & Including: the check- 
ing: <if car.M in dealcra’ handK & reporttnf? 
ther(‘on. Ai»plt. made an atrreeTricnt 
to supply its service to reap. Hcsi». 


shnied an ** indemnity agrreomeiit,” 
agrreetngr te treat In confidence t.he 
lnfoi*matlon fumiahed, to hold applt. 
harmless on account of any damages 
arising from publication or dissemlrm- 
tlon of information or cai*oloss handling 
of reports, & agreeing, “ in considera- 
tion of refiolvlug tlits service, as a 
condition of Its rendition,*’ that noltbcr 
applt.. nor it« employees should he 
respousible for any loss that may 
ocfiiir to resp. through the use of tho 
Information furnished.” Through care- 
less car-ohecking reports, made without 
personally checking over the oars, In 
TH^speci. of a dealer, mode by a local 
inspection agent of applt. A passed on 
t o n*Kp., resp. wae misfed, its loss, & 
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sued applt. for damages. Applt. 
claimed that it had not bound itself 
for more than reasonalilo care in the 
selection of its lusi>ectioii agents, &, 
further, that, In any case, It was relieved 
from liability by the concluding clause 
of tho indemnity agreement : — IfeW : 
resp. should recover. The concluding 
clause of the indemnity agreement did 
not, on proper construction of that 
agreoment, relate to oar-chocklng 
reports. — Hktail Credit Co., Incou- 
PORATED V. COMMKROIAI. FiNANOK 

CoRpN., Ltd. & Merchant’s Castjaltx 
Insurance Oo., Retail Credit Go., 
Incorporated v. Oommeroiat. Finance 

CORPN., J..TD. A WPRTBKN 
Co., [1932] S. 0. 11. 33.— CAN. 



Vd. XXVI.— Onanmtee and Indutmity. Cases 1880 — 1908a. 


1880. Add. Annotaiion : — to (2) Refd. Stoney v. 
Eastbourne B. D. O., [1927] 1 Ch. 367. 

1807. Add. Annotationa : — ^Refd. Be Harrington 
Motor Co. (1927). U T. L,. R. 68; Hoods’ 
Trustees v. Southern Union General Insce. ot 
^Australasia, [1028] Oh. 798. 

1877. Add, Annotation : — Refd. Admiralty Oomrs. 
V. S.S. Susquehanna, [1926] A. O. 666. 

1882. Add. Annotation : — ^Refd. Be Pinto Leite & 
Nephews, Ex p. Des Olivaes (Visconde), 
[1929] 1 Ch. 221. 

1889. Add, Annotationa : — As to (2) Refd. Hyman 
V. Hyman, Hughes v, Hughes, [1929] A. C. 
601. Generallyt Refd. May v. May, [1929] 
98 L. J. K. B. 770. 

1895a. Against loss sustained ” — Actual 

loss necessary — Effect of deed of assignment 
by debtor.] — Stanley (Montagxt) & Co. 
V. Solomon (J. O.), Ltd., No. 174.5a, arde. 

1908a. Indemnity against loss on de- 

bentures— Sale of debentures by party in- 
demnified.] — Deft, was the chairman of the 
S. Co., which at the end of 1921 was seeking 
to issue £15,000 First Lien Debentures to 
rank pari passu with a previous issue of first 
lien debentures of the same amount ; & deft., 
having interested pltf. in the matter, sent 
him a letter of indemnity, dated Feb. 17, 
1922, in these terms : “ Regarding the issue 
of £16,000 First Lien Debentures of the 
S. Co. at the price of £80 per £100 ... I 
understand you are subscribing for £3,000 
of the same at a cost to you of £2,400. In 
consideration of your giving me one-fourth 
of any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression ‘ any profit * 
only refers to the redemption price of £100 


per £80, which, when received, will sliow a 
profit of £20 per bond & the bonus out of 
the proceeds of any royalties on oil sales 
from the co.’s propemes during the currency 
of the debenkires. . . . The interest you 
will be entitled to receive from the co. is 
excluded from the consideration of profits.” 
The debentures were redeemable on July 1, 
1925, but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1926, steps were taken 
which resulted in its extension to July 1, 
1930. In May & Jime, 1925, a corre- 
spondence took place between pltf. & deft, in 
which pltf. announced his intention of selling 
the d^entures, & deft, protested against 
this, claiming that they must be kept till 
their due date. On July 16, 1925, pltf. put 
the debentures up for sale, & in the absence 
of other bidders sold them to his son for £26. 
He then commenced proceedings to recover 
the amount of his loss, but the House of 
luords decided that nothing was payable 
under the indemnity until the due date 
arrived. On July 18, 1928, the co. went 
into liquidation & pltf., having repurchased 
the debentures from his son, brought these 
proceedings to recover his loss: — Held: in 
selling the debentures pltf. had committed a 
broach of an implied term of the contact, & 
having failed to maintain the position 
essential to enable deft, to receive the con- 
sideration for the indemnity, he had com- 
mitted a breach of a term going to the root 
of the contract. Deft, had elected by his 
pleadings in the previous action to treat the 
contract as at an end & pltf. could not 
therefore maintain the present action. — 
Guy-Pell v. Foster, [1930] 2 Ch. 169 ; 99 
L. J. Ch. 620 ; 143 L. T. 247, 0. A. 


PART XII, SECT. 7, SUB-SECT. 1. 

b i. Claim hy liquidator of 

in/Unmified party — Before payment of 
habilUy.] — Where commission agronte 
had Incurrod liability on behalf of 


their princlpais, who had agrreed to 
Indemnify them. & the agronts havlnj? 
subsequently >fono into liquidation, 
offlcial liquidator sued the principals 
for the amemnt of liability : — Held : 
he could recover the amount oven 


though the agents having gone iui-o 
liquidation had not actually paid their 
vendor. — O sman Jamal & Sons v. 
GoPAL rURSHATTAM (1928), I. L. R. 
56 (Jalo. 262.— IND. 
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HIGHWAYS, STREETS AND BRIDGES. 
Part I. — Definitions and Characteristics. 


4. Add, Annotation: — Retd. Linton v, New- 
castle-upon-Tyne Corpn. (1929), 142 L. T. 49. 

5. Add, Annotation : — As to (4) Retd. A.-G. & 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1930), 144 L. T. 132. 

18. Add, Annotation : — Retd. Boumemouth- 
Swana-ge Motor Road & Ferry Co. v, Harvey 
& Sous (No. 2) (1929), 94 J. P. 10. 

20. Add, Annotation : — Retd. Boumemouth- 
Swanage Motor Road & Ferry Co. v, Harvey 
& Sons (No. 2) (1930), 144 L. T. 132. 

29a. .] — A.-G. V, Taskeb, No. 263a, post, 

65. To the existing paragraph add as follows : — 

(3) The words “ annual payment towards 
the cost of the maintenance & repair ” in 
Local Government Act, 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 
taking the average expenditure over a series 
of yeai’s. 

Annotations: — As to (1) Consd. Manchester Corpn. v, Auden- 
shaw tJ. C. & Denton U. C., [1928] Ch. 763. Apld. Keigate 
Corpn. V, Surrey County Council. [1928] Ch. 359. 

66. Add, Annotation : — As to (1) Consd. Reigato 
Corpn. V, Surrey County Council, [1928] Ch. 
359. 

79, Add, Annotation : — Retd. Hovvard-Flanders 
V, Maldon Corpn. (1926), 135 L. T. 6. 

91a. Not confined to public highway.] — Held: 
the word “ street even in London does not 
necessarily mean a public highway. — B aknbs 
V. Oadogan Developments, Ltd., [1930] 1 
Ch. 479 ; 99 L. J, Ch, 274 ; 142 L. T. 026. 

137. Add. Annotation : — Apld. A.-G.' & Public 
Trustee v, Woolwich Metropolitan Borough 1 
Council (1929), 93 J. P. 173. j 

137a. .] — A.-G. & Public Trustee 

V, Woolwich Metropolitan Borough 
Council, No. 951a, post, 

146. Add, Annotation : — Apld. A.-G. & Public 
Trustee v, Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 


164a. Whether public highway— Claim of dedica- 
tion.] — Pltfs. claimed a declaration that a 
way over deft.’s land was a public highway 
for vehicular tralTic up to a certain point 
& for foot traffic from that point to Cock- 
ington (Church on the ground that dedication 
should be presumed from evidence of un- 
interrupted use by the public throughout 
living memory & from evidence of reputation. 
The church was surrounded by deft.’s 
grounds, apart from a private path from 
liis grounds, there was no access to the 
church except by the way in question. 
Deft, admitted that tliere w^as a cliurch way 
for parisliioners along the way, but he denied 
that there was any publics right of way. 
Since 1774 the title to the property had been 
such that the owners could, if so minded, liavti 
dedicated the way to the* public. The fivv- 
hold of the cliurch w’as in the incumbent & it 
had fulfilled all the functions of a parish 
church, but ni> person hacl a right to enter it 
without the permission of tlie vicar church- 
wardens when it w^as not open for Divine 
sorvico. llie (^t. found tliat apart from 
parishioners comparatively few pei*sons had 
visited the church until about 1890, but 
since the War larger nunibei*s of persons 
had done so by the way in question & no 
one liad ever been turned back. Owing 
to the increased use of the way notices wore, 
put up that visitors must keep to the xiatli 
& not i)ick th(» flowers <k that there would 
no admission through the gate after 6 p.m. 
There was also a notice “ No thoroughfare 
except to the church.” Jn 1923 annoyance 
from visitors began At the gate was ordered 
to be locked after dusk, but no complaint 
was ever made, though some pemons were 
actually prevented from going along the way 
to tlie cliurch : — Held : on tlie evidence, th(j 
use of the way could iiroperly be explained 
as having taken place by jiermission, At there 
was no reason wliy the ct. should presume 
from that- use dedication to the public, At 
therefore the action faihnl.- - A.-G. c. Mal- 
LOCK (1931), 146 L. T. 314 ; 48 T. L. R. 107 ; 
30 L. G. R. 141. 


Part il. — Highway Statutes, Areas and Authorities. 

Sect. 2.— HIGHWAY AREAS AND AUTHORITIES (p. 279). 
aSVc, notr, Local Government Act, 1929 (c. 17), ss. 29 -45. 


PART 1. SECT. 1, SUB-SECT, 3. 

45 i. Cul-d< -SHI',] may 
not be Hiittio . rvideiice that a ad- 
<{r-iiuc is a L)ublic iu;?h\vay. - Jvnx* 
IHtANA'ni ICMIvr r. (’VJ/'rTJ'A UOKI'N. 

L Ji. 1121. IND. 

PART I. SECTj 1. SUB-SECT. 4. 



ill every eoiinnuitil y t« 


a rcUjfiouH pruecHsion. with its appnj- 
priate ob8crvari<?u8, along a highway. 
This iH an inherent right & doea not 
d(‘pciid on the proof of any cnstoiri or 
long-establisiuMl iiracticc. Moiiam- 
iMAii .rAT4L Kii\n r. Ham Natu Khan 
(jy30), 1. L. J{. All. IND. 

PART f. SECT. 6, SUB-SECT. 2. 

sa. /i// (tovernmerU aurveu — Prevails 


aminsl previous possession.] — Mount- 
joy V. R. (1861), 1 E. & A. 429.— 
CAN. 

PART III. SECT. 1. 

J. i. J — Point Abino 

A«fl*N. V. Rbhtie Township, [19271 
4 D. L. H. 503 ; 61 O. L. R. 120 ; aj/d., 
119281 2 D. L. R. 31 ; 61 O. L. R. 610. 

- CAN. 
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VoL XXVL— Highways. Cases 178-3Ua. 


Part III. — Origin and Proof of Highways. 


178. Add, Annotation : — As to (2) Reid. Stoney v, 
Eastbourne R. D. 0. & Devonshire (1925), 90 

J. P, 133. 

187. Add, Annotation: — Refd. Stoney v. East- 
bourne R. D. O. & Devonshire (1925), 90 
J. P. 57. 

189. Add, Annotations : — As to (1) Consd. A.-G. v. 
Tasker (1928), 92 J. P. 167; A.-G. v. Man- 
Chester Corpn. (1930), 46 T. L. R. 629. 

194. Add, Annotations : — As to (1) Consd. A.-G. v. 
Manchester Corpn., [1931] 1 Ch. 254. As 
U> (2) Refd. A.-G. v, Mallook (1 931 ), 18 T. L. R. 
107. 

196. Add, Annotation : — As to (2) Refd. Layzell v, 
Thompson (1926), 43 T. L. R. 68. 

216. Add, Annotation : — Consd. Stoney v, East- 
bourne R. D. C. & Devonshire (1925), 90 

J. P. 133. 

219. Add, Annotation : — As to (1) Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 

251. Citations .-—For “L. R. 3 Bxch. 316 ** read 
“ L. R. 2 Exch. 316.” 

Add, Annotations: — As (1) Consd. Stoney 
V, Eiistbourne R. D. C. & Devonshire (1925), 
90 .T, P. 133. As to (2) Refd. Dee Con- 
servancy Board v, McConnell, [1928] 2 K. B. 
159 ; Blundy, Clark & Co. v, London & 
North Easkirn Railway (1931), 100 L. J. 

K. B. 401. Generally, Refd. Stoney v, East- 
bourne R. D. C. & Dcvonshhe (1925), 90 
J. P. 57. 

263a. .] — Where nothing is known about a 

way except that it is used, the origin of the 
way is to be found in the user ; & in such a 
case the user raises a legal presumption of 
dedication. 

Upon proof that a path had been used 
by the public on foot <fc on horseback as of 
right during the period of living memory & 
that such right was reputed to exist there- 
tofore back to the early part of last century ; 
— HeJd : the path was dedicated to the public 
as a bridleway at or about the commencement 
of, or prior to the commencement of, last 
century. — A.-G. v. Tasker (1928), 92 J. P. 
157. 

270a. Motive of user immaterial.] — Hue v, 

WiiiTELEY, No. 298a, post, 

274a. Reputed to exist for over one hundred 

years.] — A.-G. v. Tasker, No. 263a, ante. 

285. Add, Annotations : — As to (1) Dlstd. Hue v. 
Whiielcy, [1929] 1 Ch. 440. Refd. Stoney v. 
Eastbourne R. O. & Devonshire (1926), 95 

L. J. Ch. 312 ; A.-(L r, Mallock (1931), 48 
T. L. R. 107. As to (2) Consd. Tratford v. 
Thrower (1929), 45 T. L. R. 502. 

298. Add, Annotation : — Generally, Refd. Boult- 
wood V, Paignton U. D. C. (1928), 92 J. P. 98. 


298a. Paths Joining existing high- 

ways.] — Evidence of long public user, as of 
right, of a pathway or roadway for the 
purpose of passing from one public place to 
another, is not the less ground for inferring 
dedication because recreation may have 
been the sole motive of such user. 

H. & W. were neighbouring freeholders, & 
the sites of their properties originally formed 
part of the D. estate. The property of H. 
was originally let on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature of a timber road, 
leading up from the London Road towards 
the property & past the property to Box 
Hill. In 1916 H. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 
of H., opened a small gate for pedestrians in 
the boundary fence. In the action H. 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user between 
Box Hill & the London Road for purposes 
of pleasure : — Held : the evidence of public 
user led to a presumption that the land had 
been dedicated, & that the motive of such 
user was irrelevant. — Hub v. Wiiiteley, 
[1929] 1 Ch. 440 ; 98 L. J. Ch. 227 ; 140 
L. T. 631. 

310a. .] — A local authority acquired, in 1875, 

an area of land under its Act, in accordance 
with which it laid out streets & made im- 
I^rovemente in the area. But a plot of land 
included in the area was practically neglected 
for sixteen years, & was then handed over to 
the local authority's l^arks Committee for 
use as an open space & was drained & 
gravelled. Later, a fountain & certain 
structures were erected on the plot, & the 
public used the plot freely & continuously, 
in or about 1928 the local authority wished 
to build a tuberculosis dispensary & olTices 
on the plot, & the Minister of Health approved 
its appropriation for that purpose. In an 
action by the Attorney-General on relation 
for an injunction to restrain the local 
authority from building so as to interfere 
with the right of user & enjoyment of the 
plot by the x^ublic : — Held : the public had 
not acquired by user a public right of way 
over the plot ; the public rights over the 
plot were general & to some extent pre- 
carious, & could be destroyed under Public 
Health Acts (Amendment) Act, 1907 (c. 63), 
s. 95. — A.-G. V, Manchester Corpn., [1931] 
1 Ch. 254 ; 100 L. J. Ch. 33 ; 144 L. T. 112 ; 
46 T. L. R. 629 ; 28 L. G. R. 634. 

311a. Footpath along sea cliff.] — Where there was 
evidence of the user by the pubUc of a 


PART III. SECT. 2, SUB-SECT. 2. 

206 vl. Crown patents issued in 

(tccordame with plan showing highway,] 
“-Edmonton town v. Brown Sc 
CmuiY (1893). 1 Terr. L. R. 454.— CAN. 

206 vii. ,] - fie l^ETKRS, [1931] 

- IK h. It. 89. CAN. 

part hi. sect. 2. SUB-SECT. 3. - C. 

218 ii. ,h~l/cld: no 

Piesinnption of dedication from user 
«>y tiie pubUo could be made ogaiust an 
owner who was lu fact out of possession 


or control ; to justify such presumption 
it must be shown that there was some 
period during which the owner could 
nave taken action to exclude the public. 
— A.-G. V. Dunedin, 11929J N. Z. L. U. 
2()1.-~N.Z. 

PART III. SECT. 2, SUB-SECT. 4. 

B. (a). 

257 xi. — " .I' Tii an action of 
trespass, deft. ulJege<l a public right of 
way across plLfs.* land : Held : tlio 
evidence as to iminternipted public 
user of the alleged road for a period 

11 


coextensive with the memory of wit- 
nesses, along with other oiroumstancos 
lu evidence, justified a finding of dedica- 
tion. — Fulton v. Crbelman, [19311 
kS. C. R. 221 ; 1 1), h. R. 733 ; ajfg., 
[1930] 4 D. L. R. 43.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.— 
B. (c). 

sd. Lane, less than prescribed minimum 
width of private streets — Xo dedication 
inferred .] — Caki'BT Import Cak, Ltd. 
V, Death & Co., Ltd., [19271 N. Z. 
L. R. 37.— N.Z. 
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footpath along a sea cliff for some distance 
when its direction continued on a line slanting 
inland, & during the course of some twenty 
years, owing to erosion by the sea, the foot- 
path so used had receded about twenty or 
thirty feet inland, though the ct. was always 
slow to infer the dedication of a public ri^ht 
of way along a sea cliff, such a dedication 
could be hero inferred, having regard to the 
fact that part of the footpath did not run along 
the sea cliff, & no objection to its user had 
been made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff. Pltfs. having claimed that 
there was no public right of way over a strip 
of land under a portion of a fence removed 
by defts. : — Held : the public had wandered 
from the original right of way over the land 
of pltfs. when it was in the hands of their 
predecessor in title & was derelict, but the 
user of the new way by the public had never 
been acquiesced in, & there had never been 
a dedication of it to the public use, pltfs. 
wore entitled to a declaration that there was 
no such public right of way. — ^Bottltwood v, 
Paignton Urban District Council (1928), 
92 J. P. 98. 

322a. User by sufferance.] — Deft, council 

claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an inclosure award of 1816 no such public 
footpath was set out, & since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
drive to the hall, & then turned off tlirough 
the park, leading to only three farms & three 
or four cottages, & by its use a distance of 
about sixty-four yards was saved. There 
was no evidence of dedication, & the evidence 
of user was by the occupants of the farms & 
cottages & their friends : — Held : the proof 
of uninterrupted user was no more than evi- 
dence from which the ct. could infer that 
at some time the owner of the soil had 
dedicated the path to the public of which 
there was no evidence, & the evidence of user 
was user by sufferance only since 1816, before 
which no such public footpath was shown to 
exist. — ^Fenwick v, Huntingdon Rural 
District Council (1928), 92 J, P. 41. 


329a. -.] — ^Boultwood v, Paignton 

Urban District Council, No. 311a, ante. 

355a. .] — The purchaser of land sold 

^‘subject to rights of way,** after an un- 
suspected right of way had been established 
on behalf of the public, brought an action 
against the vendor for breach of the implied 
covenants expressed by his having conveyed 
as “ beneficial owner.** 'The vendor*s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 
the last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 & 
1840, in neither of which was the right of 
way marked : — Held : the tithe maps were 
made for a sj^ecial purpose, & not for the pur- 
pose of showing public or private rights other 
than as regards tithe ; they were not, there- 
fore, primd facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft, the onus 
of proving that the dedication was prior to 
1782. — Stoney v. Eastbourne Rural 
Council, [1927] 1 Ch. 367 ; 95 L. J. Ch. 312 ; 
135 L. T. 281 ; 90 J. P. 173 ; 70 Sol. Jo. 690 ; 
24 L. G. R. 333. C. A. 

355b. .] — tithe map & award produced 

from the proper custody may, in cases in 
which the question is whether a highway was 
dedicated to the public before or after 
Mar, 20, 1836, be used in conjunction with 
evidence of uninterrupted public user 
throughout living memory as evidence, 
(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, A; (2) of reputation that the way so 
shown h^ by the date of the award been 
dedicated to the public. — A.-G. (Pevers- 
ham’s (Earl) Trustees) v. Stokesijey 
Rural District Council (1928), 26 L. G. R. 
440. 

356. Add. Annotation: — ^Refd* Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

361, Add. Annotaiion : — As to (1) Dlstd. Great 
Western Ry. v. Monmouthshire County 
CouncU (1929), 94 J. P. 6. 

390a. Persons going to church.] — A,-Q. v. 

MaluX’K, No. 164a, aide. 


Part IV. — Width of Highways. 

443a. — ->Stillwell r. N p: w WiNDf^ou Coiii*N., N<>. 616a, post. 


part 111. sect. 2. sub-sect. 4.— 
B. (d). 

317 ii. .1 — Where a person has 

poHsesaory rierhts over a piece of laud, 
the title to the land being vested in 
Govt., onothiir person may oBtablish 
a right of aoccBs to a tomb erected on 
Huch land 8c to worship there. Such 
a right muat have been openly enjoyed 
without leave, stealth, or force for a 
lengt.h of time wliich suggosts originally 
an agr<‘ement or usage that has Income 
a cuHtomary law of the place in respect 
of the person rt or thingH in w'hloh It is 
couceriieil. But the establishment of 


such right ozdy does not include the 
right to erect substantial structures 
over & round the tomb which would 
be an infringement of the possessory 
rights of its owner. — Dawsok v, 
ItOUHAE ZAMANI BEQUM (PRIKOKSS) 
(1928), I. L. It. 6 Ran. 450.— IND. 


PART III. SECT. 2. SUB-SECT. 4.— 
B. (•). 

le. Right to obstruct — Locus in quo 
conveyed with ac^oining property. ] — 
Leary v. Armstrong (1850), 12 

N. B. R. (1 Han.) 22.—CAN. 


PART III. SECT. 2, SUB-SECT. 7. 

404 I. Non-user by public .] — BliiTlsH 
Columbia Hop Co., ltd. v. Dihtricti' 
OP Kent. [19251 3 D. L. 11. 171 ; 11926] 
2 W. W. R. 31.— CAN. 

PART III. SECT. 3. 

484 i. Compliance wiUt sUUtUory 
requirements — Faiture of commissioner a 
to file return of laying out — iMyina out 
not invalidatea ,] — Brown v. Hokjrel 
(1841), 1 Kerr. 311.— UAN. 

434 il. .]- n. V. Roy, 

Kx p. X)UC4UKNNE, U931] 4 D. L. JL 
748 ; 3 M. P. R. 104.~-CAN. 
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VoL XXVI. -Highways. Cases 646 -^C41a. 


Part V. — Rights in Connection with Highways. 


546. Add* Annotation: — ^Expld. Spillers, Ltd. v. 
Cardiff Assessment Committee & Cardiff 
Kevenue Officer, [1931] 2 K. B. 21. 

687. Add* Annotation: — ^Dlstd. Curtis v. Geeves 
(1930), 143 L. T. 48. 

588. Add* Annotation : — Aa to (2) Consd. Grant v. 
Derwent, [1929] 1 Ch. 390. 

597. Add* Annotation : — ^Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v, Pitt, [1932] 2 K. B. 1. 

601. A dd* Annotation : — ^Refd. West Midlands Joint 
Electricity Authority v* Pitt, Minister of 
Transport v. Pitt (1932), 96 J. P. 159. 

605a. .] — Stillwell v* New Windsor 

CoRPN,, No. 616a, post* 

607. Add* Annotationa : — Consd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L, J. Ch. 63. Hefd. Noble v. Harrison, 
[1926] 2 K. B. 332. 

608. Add* Annotation : — Consd. Poi*t of I^ondon 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

616. Add, Annotations : — Consd. Port of London 
Authority v. Canvey Island Comi*s. (1931), 
101 L. J. Ch. 63. Apld. StiUwell t;. Windsor 
Corpn. (1932), 76 Sol. Jo. 433. 

616a. Trees.] — As owner of a house at C., 

which was bounded on the west & north by 
public highways known as Mill Lane Sc St. 
Andrew’s Road respectively, pltf. claimed the 
property in certain polled lime trees, proved 
to bo about 110 years old, standing along the 
(^dge of the footpaths on the eastern Sc 
southern sides of those two highways. 
Pltf. having refused to comply with defts.’ 
notice to remove the trees on the ground that 
they were dangerous Sc obstructions to traffic 
Sc defts. having, in consequence of her refusal, 
themselves removed tliree of the trees in St. 
Andrew’s Road, pltf. brought this action, by 
which she claimed an injunction to restrain 
defts. from removing the remaining trees 
Sc for certain other relief. She claimed that 
the trees had been planted before the dedica- 
tion of tlie roads as public highways, Sc that 
tliere had been excepted from such dedication 
the portions of the roads in whicli the trees 
were planted. There was no evidence of 
such restricted dedication as pltf. asserted, 
but, on the contrary, evidence that the trees 
in both roads were planted in areas over 
which, as ancient highw’ays, the public had 
rights of passage. It was proved that some 
of the trees were, through disease Sc decay, 
so unstable as to be an immediate danger to 
the public Sc a nuisance to the liighway, 
that others threatened to become a similar 
danger at short notice, Sc that the rest, includ- 
ing the three trees wdiich defts. had removed, 
were a danger to traffic Sc a nuisance. On 
Aug. 10, 1920, the boundary of the borough 


of New Windsor was altered so as to include 
the parish of C. (Without), Sc it was admitted 
that the two roads were highways repairable 
by the inhabitants at large : — Held : (1) the 
roads were ancient highways upon which, 
after dedication to the public use, the trees 
were planted ; (2) even assuming pltf. had 
property in the trees, defts. as to those ti-ees 
which had been proved to be a nuisance to 
the highway, had not merely a right but a 
duty to remove them, Sc as to the i*emaming 
trees, they were entitled to remove them 
as being obstructions to the rights of the 
public over the entire width of the roads, 
which were not limited to the use of the 
carriageways ; (3) the trees, as being parts 
of the “ streets ” or as produce of the soil 
thereof, vested under l^blic Health Act, 
1876, in Sc came under the control of defts. 
as the highway authority, with the result 
that pltf. was not in a position to complain, 
Sc her action faded. — Stillwell v* New 
Windsor Corpn., [1932] 2 Ch. 155 ; 101 
L. J. Oh. 342 ; 147 L. T. 306 ; 76 Sol. Jo. 433 ; 
30 L. G. R. 477. 

618. Add* Annotations : — Apld. A.-G. v. Homsev 
B. 0. (1926), 43 T. L. R. 92. Consd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. Refd. Grant v. 
Derwent, [1929] 1 Ch. 390. 

627. Add. Annotation : — Consd. Port of London 
Authority v* Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

637. Add. Annotation : — Mentd. Bournemouth- 
Swanage Motor Road Sc Ferry Co. v* Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 

641a. .] — Applt. was convicted of driving 

a motor car across the pavement in Thread- 
needle Street, contrary to City Police Act, 
1839 (c. xciv.), s. 35 (7), which provides that, 
“ Every person who shall . , . draw or drive 
any cart or carriage ... so that it can stand 
across or upon any footway,” shall be guilty 
of an offence. He drove across the pave- 
ment into a courtyard forming part of the 
premises of the National Provincial Bank, 
there being no evidence of any other means 
of access to the courtyard from the highway. 
The footway was not constructed to allow 
of vehicular traffic crossing it. Sc there was a 
kerb six inches high. There were no pedes- 
trians on the footway at the time, Sc the 
right of passage by the public was not inter- 
fered with. Applt. was an employee of the 
bank authorised to drive the car into the 
courtyard. There was no evidence either 
as to the ownership of the footway or of any 
prior user of the courtyard for vehicular 
traffic : — Held : since access to the court- 
yard by vehicles was not shown to bo 
essential to any user of the premises, the 
magistrate was entitled to convict. — Curtis 
V. Geeves (1930), 143 L. T. 48 ; 94 J. P. 


PART V. SECT. 1, SUB-SECT. 2. 

si..- — — _ — Hasan v. 

Zaman (1924), 41 T. L. it. 88.— IND. 

PART V. SECT. 2, SUB-SECT. 3. 

a i. Under Town Tlannino J^evtUn*- 
»init Ael. J920.)— A piece of land. 
panpriKingr about 14.000 oxjres. situated 
ia a farming district, & within the 

J.S. 


boundaries of a district council area, 
was Kubdivided by the oumer into 
twelve Jots. A plan was deposited 
111 the Lunds ’’J’ltles Registration OUioc, 
& showed certain private roads wlilcJi 
were mai*ked “ private roads to be 
vested in the owner -Held : the 
feo-siniplo of these roads did nut 
vest by virtue of Town riauiUng & 
Development Act, 1920, In the district 

13 


conneiJ. — Loxton Dihtrtci’ Council 
V. Bnucifi, (1927] S. A, S. II. 4C3.— 
AUS. 

PART V. SECT. 3, SUB-SECT. 1. 

sd. Interference with right — Pus- 
sengers miiting for cars —Nuimnee .] — 
BirrLKU V. Nova Scotia L. 8c V. Co.. 
119301 2 D. L. K. 080 ; I M. 1\ U. 407. 

—CAN. 
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71 ; 40 T. L. K. 187 ; 28 L. G. ». 103 ; 29 
Oox, 0. C. 126, D. 0. 

642a. Construction of communication for 

vehicles — ^Effect of local Act.] — ^M abshall v. 
Blackpool Coepn. (1932), 174 L. T. Jo. 600. 
651. Add. Amwiaiion: — As to (1) Refd. Howard- 
Flanders v. Malden Corpn. (1920), 135 
L. T. 6. 

657. Add. Annotation : — As to (2) Consd. Howard- 
Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 
Add. Annotation: — Dbtd. Witham Outfall 
BoaiHi v. Boston Corpn. (1926), 136 L. T. 756. 


665. Add. Annotaiion: — ^Apld. Holt Bros. &; 
Whitford o. Axbridge Rural District Council 
(1931), 96 J. P. 87. 

676. After this case add Grant void for 

uncertainty.] — See Constitutional Law, 
Vol. XI., p. 564, No. 637.*’ 

756. Add. Annotation : — ^Apld. Powell Lane Manu- 
facturing Co. V. Putnam (1928), [1931] 2 
K. B. 306, n. 

757. Add. Annotaiion : — Consd. Race v. Post- 
master-General (1932), 146 L. T. 489. 


Part VI. — Repair of Highways. 


786a. Increased burden of traffic.]— 

A road was constructed by pltf. corpn. under 
powers conferred by a private Act of 1875, 
which enacted tliat the road should be con- 
structed according Ui a certain specification 
A that it should thereafter be maintained at 


Reigate Corpn. v. Surrey County Council, 
[1928] Ch. 359. 

945. Add. Annotation : — Consd. Garnett v. Pratt, 
[1926] Ch. 897. 

951. Add. Annotation : — Apld. A.-G. Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 


pltfs.' expense. The road was completed in 
1878 as a waterbound macadamised road in 
accordance with the statutory requirements 
«Sc was fully maintained by them for many 
years, but ultimately it deteriorated owing to j 
the increase of trallic of a kind unknown in j 
1878, & unles.s resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traffic would rapidly destroy the 
road: — Held: (1) i>ltfs. were liable to 
maintain the road in the condition in which 
it was completed in 1878, A that liability 
still continued, notwithstanding the change of 
circu m/stances brought about by the increase 
of traffic ; (2) the obligation to maintain the 
road rested on pltfs. alone. — Manchester 
(/OR pN. V. Audpinshaw IJrban Council & 
Denton Urban Council, [1928] Ch. 763 ; 97 
L. J. Ch. 276 ; 130 L. T. 609; 92 ,T. P. 163; 
44 T. L. R. 628 ; 72 Sol. .lo. 462 ; 26 L. G. K. 
343, C. A. 

797. Add. Annotation: — As to (1) Consd. Reigate 
Corpn. V. Surrey County Council, [1928] Ch. 
359. 

819. Add. Annotation : — As to {!) Hefd. Palmer v. 
Crone, [1927] 1 K. B. 804. 

892. Add. Annotation: — As to (1) Apld. A.-G. v. 
Hornsey B. C. (1926), 43 T. L. R. 92. Refd. 


951a. .] — Relators were trustees of two 

wills, & as such owned lands abutting upon 
a certain road in the Metropolitan Borough 
of W. By notices dated Feb. 14, 1928, the 
trustees were requii'ed to pay to defts. two 
sums amounting to £1,473 11a. 2d., being the 
estimated expenses of making up as a new 
street certain portions of the road upon which 
their lands respectively abutted. The A.-G. 
claimed a declaration that those portions of 
the road were highways repairable by the 
inhabitants at large, & relators as co-pltfs. 
claimed a declaration that those portions of 
the road were not “ new streets ** within 
Metropolis Management Acts, 1855 & 1862. 
Defts. contended that the road in question 
had not been dedicated to the public before 
Mar. 20, 1836, & was therefore not repairable 
by them. Further, they said that each of 
the portions of the road was in fact A in law 
a “ new street within Metropolis Manage- 
ment Acts, So that neither they nor their 
predecessors had at any time taken into 
cha^e or assumed the maintenance of the 
paving or roadway of the street of which the 
said portions of the road formed part ; — 
Held : (1) on the evidence there was nothing 


PART V. SECT. 4. 

Grade of street 
ing ‘ ' I * ' 
Westminster City Corpn. v, BRici- 
HO0SE (1892), 20 S. C. R. 520-— CAN. 

PART V. SECT. 5, SUB-SECT. 1. 

Bf. Power of IntematioTial Bridge 
Company — To regulate choarges. ] — 
Canada Southern Hr. Co. v. Inter- 
national Bridge Co. (1883), 8 App. 
Cos. 723.-— CAN. 

PART VI. SECT. 1. 

789 i. licosd., 26 A. li. 43. 

789 Every portion of 

road.]- _ municipality is liable in 
dumasrcH for an accident reeultiinr from 
Uic breach at its duty to keep evoiy 
portion of a road In mpoir, that is, in 
a fit condition to bo travelled upon. — 
IvKA V. MUXUUPALITY OP MlNTO, 
119251 3 I>. J.. 11. 523; 11925] 2 

\V, W. 11. a:>7 ; 35 Man. 1,. It. 190.— 
CAN. 

789 iii. .1' Alt. hough 

every ptirtlou ot a public road must 
be kept in repair by the. nmnieipaUty 


in which the road lies, the driver of a 
very heavy vehicle is not entitled to 
drive it to tlie extreme edge of a raised 
road built of earth in absolute reliance 
that it will not crumble. — Blackie v. 
Municipality of Miniota, [1925] 4 
D. L. H. 1054 ; 11925] 3 W. W. R. 
661.— CAN. 

PART VI, SECT. 5, SUB-SECT. 1. 

Bg. Lialnlity of viUage — Village Act, 
n.B. A. 1922 (c. 109). 8. 88.]— Before 
a village can be held liable for damage 
resulting from a defect in a road, it 
must be shown that the road Is within 
one of the classes of roads spccihod 
In the above sect. — Greenaway v. 
Canadian Pacifio Ry. Co., (1925] 
1 D. L. R. 992; (1925] 1 W. W. R. 
667 ; 21 Alta. L. R. 33L ; varying, 
(19241 4 D. L. R. 977 ; [1924] 3 

W. W. R, 408.— CAN. 

86. Improved road — Under aynlrol of 
M inuter --Imtiility of adjoining oivners. ] 
- -When a municipal corpn. has fiassed 
a rt)Holution placing imdcr the conteol 
of the Minister of Roads the main- 
ienance A repairs of an Improved road, 
tlui costs incurred by the corpn. are 

14 


levied only on the properties whoso 
owners are bound to maintain the road, 
if there is a byelaw then In force to that 
effect, notwithstanding the facts that 
the resolution of the corpn. was adopted 
years after the enactment of the bye- 
law' & that the cost of improvements 
made under the authority of the 
Minister was higher than anticipated 
by the ratepayers, when they petltlonod 
for an Improved road, & by the byelaw' 
describing the work & Imjioaing the 
expense on certain interested land- 
owners. — ^Lanctot v. St. Oonhtani' 
CoiiTN., [19311 S. C. R. 614,— CAN. 

PART VL SECT. 6, SUB-SECT. 2. 

Mi. Ocfoenant to ** repair ** — Recon- 
struct ion not Uicluded.] — field : as a 
covenant to repair is not a covenant to 
make a new thing, & inasmuch as to 
do what the suppliant now roquh'od of 
resp. would practically amount to 
roooustnictJon of the whole of sai<l 
w'all, such w'ork did not come within 
the moaning of ** impairs ** called for 
by the covenant in the contract.- - 
8t. John Crry v. R., (1932) S. C. R* 
.537; 2 U. L. R. 893; ajfg., (19311 
Ex. O. U. 188.- CAN. 



VoL XXVI.— Bighvrajrs. Cases 951a— 11648. 


to show that the road in question was any- 
thing else than a public highway repairable 
by the inhabitants at large. The fact that 
repairs had been done by private owners for 
their own benefit was no evideiice of any 
liability on their part to repair ratione 
tenures ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a ** new street ** within Metropolis 
Management Acts. — & Public Trustee 
V. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173 ; 27 L. G. R. 
700. 

997. Add, Annotaiion: — Refd. A.-G. v, Hornsey 
B. C. (1926). 43 T. L. B. 92. 

1002a. Walls dc roof of tunnel.] — In 1823 a road 
was constructed as a private road by S., on, 
through, & under his own land. In order 
to make the road S. tunnelled under an 
existing footpath. In 1928 the road became 
a main road, pltfs., S.’s successors in title to 


the soil through which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls & roof of the 
tunnel : — Held : (1) the walls & roof of the 
tunnel either formed part of the highway or 
were necessary for its maintenance, & the 
costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defts. were bound to make an annual 
payment ; (2) even if S., having in 1823 
tunnelled under an existing highway, became 
liable ratione nocumenti to repair the part of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt. Act, 1888, s. 97, because pltfs. were not 
only S.’s successors in title but also a high- 
way authority. — Beigate Corpn. v. Surrey 
County Council, [1928] Ch. 359 ; 97 

L. J. Ch. 168 ; 138 L. T. 691 ; 92 J. P. 46 ; 
44 T. L. B. 308 ; 72 Sol. Jo, 154 ; 26*L. G. R. 
278. 


Part VII. — Enforcement of Duty to Repair. 

1053. Add. Annotation: — Refd. A.-G. t>. Horn.sey B. C. (1026), 43 T. L. B. 92. 


Part VIII. — Powers, Duties and Liabilities of Highway 

Authorities. 


1146a. Removal of footway.] — A municipal 

corpn., in exercise of its powers as highway 
authority under Public Health Act, 1875 
(c. 55), 8, 149, widenfd a narrow street in the 
town by entirely removing a raised & kerbed 
footw’ay on one side, & throwing its site into 
tlie carriage-way without any notice to or 
consent of the owner of the adjoining tiouse 
& premises, who was also owner of one-half 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatoi*y 
order to restore the footway, ^ for damages 
for injury to his property. It was proved 
tliat the access to & egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 


a mandatory injunction to defts. to restore 
the footway to a width of 1 ft, less than 
before : — Held : the county ct. judge had 
rightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable & arbitrary, & it was 
not sufficient for the action to be bond fide ; 
& the order was properly made. — IIowafd- 
Flanders V. Maldon Corpn. (1926), 135 
L. T. 6 ; 90 J. P. 97 ; 70 Sol. Jo. 544 ; 24 
L. G. R. 224, C. A. 

1164a. Duty to inspect trees— On private ground 
adjoining highway — Patent danger.] — M ackie 
V . DUMBAHTONfeHIRB COUNTY COUNCIL, 

Western District Committee (1927), 71 
Sol. Jo. 710 ; 91 J. P. Jo. 634, H. L. 


PART VII. SECT. 1. 

1006 ii. ,J — Re R. v. Lambton 

(Ont.) (1U26), iG Can. Grim. Oas. 13.— 
CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 

sk. Not suspended by proeisian of 
statutory remedy .] — R. t>. Town of 
Paris (1862), 12 0. P. 445.— CAN. 

PART VII. SECT. 2. SUB-SECT. 8.— B. 
1107 i. Neglect to repair after con^ 
— Writ de nocumenio amovendo.] 
7 It. V. POBTAOB LA PRAIIUB RURAL 

MuNtoiPALrrr (1906), 2 W. L. R. 141 ; 
10 Can. Crlm. Ca«. 126.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

b i. .] — Stbono V , Arran 

(1013), 28 O. L. R. 100 ; 4 O. W. N. 
7(55 : 12 V. L. R. 44.— CAN. 

am. No pouter to alienate part of old 
road.l-~CHAPPUS v. La Salle, [1927] 
R- 704 ; 60 0. L. R. 564 ; ajCTd., 
110281 2 D. L. n.38G; 62 0. L. H. 139. 
— CAN, 


PART VIII. SECT. 1. SUB-SECT. 2. 

f i. rict. c. luo.l— 

Quebec North Shore Turnpike 
Hoad Trustees v. Vezina (1884), 
CasH. Dig. (2nd ed.) 738.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 4, 
1164a i. IhUy to inspect trees.] — A 
tree planted In a city highway fell 
upon a motor oar. The tree had long 
been In a decaying condition : — Held : 
the city corpn., having by bye-law 
aspnmed the duty of oaring for the troee 
planted upon the highway, were liable 
for diHcharglng that duty negligently. — 
Hdestis e. City of Toronto, [1926] 
3 D. L. R. 142 ; 58 O. L. R. 648.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6. 

0 i. S. P. Pheasby V. Edmonton 
(Alta.), [19271 2 W. W. R. 445.— CAN. 

r (p. 389) i. .] — Pltf. slipped & 

fell when walking upon a granolithio 
sidewalk & was Injured. For five or 
six days before this oocniTenoo, the 
sidewalk at the point where she fell 

15 


was covered with glare ice ik was 
consenuenUy in a slippery & dangerous 
condition. Pltf.’s injury was not 
attributable to any lack of care on her 
part. The city authorities had know- 
ledge of the dangerous condition for 
five or six days befon^ the accident & 
made no attempt to remove the 
danger : — Held : the city corpn. were 
guilty of gross negligence within 
Consolidated Municipal Act, 1922, 
s. 460 (3). & were liable. — Cokers v. 
Belleville, [19261 2 D. L. R. 250 ; 
56 O. L. R. 451 ; revsg., [1924J 2 
D. L. R .333.— CAN. 

r (p. 389) ii. Dangerous condition 

kiunvn to pedestrian .] — Where a person, 
who knows that a sidewalk is in a 
dan^irous condition bocanse of a pile 
of slippery snow thereon, deliberately 
makes use of it, instead of walking 
on the road as he has previously done, 
& thereby sustains injuries, the maxim 
volaiti non fU injuria Is applicable. — 
Robinson v. Assiniboia Town. [1927] 
3 D. L. R. 514 ; [19271 2 W. W. K. 
499 ; 21 Sosk. L. ll. 658.— CAN. 
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Obstruction during construction of 

new road.] — A corpn., in makiftg a new road 
connecting two existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed Bk cul de sac in which one of the roads 
terminated, partly constructed the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. Pltf. drove his car 
after dark down a public road leading straight 
into the new road under construction, & not 
seeing the fence in time, which had no red 
lamp or other warning of danger upon it, & 
was not watched, drove through it & fell 
with his car into the ravine, sustaming serious 
personal injury & damage to the car : — 
Held : the corpn. being in occupation of the 
land under construction as a new road, pltf. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence was in the circumstances a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, dcfts. were liable to him in 
damages for negligence. — Olduam v. Shef- 
field Corpn. (1027), 136 L. T. 681 ; 91 J. P. 
GO ; 43 T. L. R. 222 ; 25 L. G. 11. 04, O. A. 

AnnoUUion: — Consd. ColcsliUl v. Manchester Corpn., [1928J 
IK. D. 776. 

Trench dug in unfinished road.] — 

Defts. in execution of a housing scheme were 
laying out a new road running eastwards 
from a certain highway & closed at its eastern 


end by a quickset hedge. Footpaths had 
already been laid out & edged with kerb* 
stones ; houses were being built on the 
northern side & heaps of earth Sd building 
materials made the footpath on this side 
impassable ; the footpath on the south side 
was still unfinished, but was traversable ; 
it was bounded by a fence of wooden posts 
& bars ; the middle of the road was levelled 
but not metalled ; across it, for laying an 
electric cable, defts. had cut a trench which 
they left unfenced & by night unlightcd. 
They did not prevent persons, whether 
intending occupiers of houses or others, from 
walking down the new road. Pltf. on a 
Sept, evening, while there was still daylight, 
walked with a companion down the highway 
& into the new road along the southern 
footpath. Through a gap in the fence they 
went across other land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly when it was growing dark, & pltf. 
fell into the trench & was injured : — Held : 
the trench being apparent to all, there was 
nothing in the nature of a concealed danger 
or trap, & defts were not liable to pltf., who 
was a mere licensee. — Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776 ; 97 
L. J. K. B. 229 ; 138 L. T. 537 ; 92 J, P. 
37 ; 44 T. L. K. 258 ; 26 L. G. B. 124, 0. A. 

1197. Add. Annotation : — Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 


r (p. 389) iii. ■ Depression caused 
hu permitling children tv use sidewalk 
as slide — Gross negligence,] — Maitland 
V, Pkmbuoke, [1929] 1 D. L. K. 191. — 
CAN. 

r (p. 389) Iv. Exemption from 

liabilUy except for gross mgligenee .} — 
McKke V. WiNNirEa City, 11929] 1 
D. L. K. 65 ; [1928] 3 W. \V. H. 561,— 
CAN. 

r (p. 389) V. Used hy children as 

Ide .] — Maitland v. Pjembbokb (Out.), 
1 1929 J 1 D, L, li, 191.— CAN. 

so. Method adopted temporarily 
dangerous — Whether gross negligence .] — 
Where ico or icy snow covered the 
surface of a sidewalk in a city & the 
method of removing it used by men 
employed by the city corpn. was such 
ojs to make the sidewalk temporarily 
dangerous to pedestrians who chose to 
walk on it while the work of removal 
was in progress, I6i an accident happened 
to a passer-by ; — Held : the aaoptiou 
of this method was not in itself evidence 
of ** gross negligence.’* — Lyons v. 
Ottawa City, [1928] 1 D. L. 11. 171 ; 
Cl O. L. H. 405.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 7. 


o 1 . .} — public road 

crossed a stream by a bridge. There 
was a fence between the road & the 
land adjoining erected by the 
proprietors of the latter. At a point 
immediately adjoining the bridge there 
w^as a gap, 15 feet vdde, In the fence. 
A pedestrian, on a dark night, mis- 
taking this gup for the road, walked 
through it & fell Into the stream & 
was drowned. In an action of damages 
against the proprietors of the land 
adjoining the road : — Held : there 
was no duty on such proprietors to 
fence a natural, as opposed to an 
artiftclally created, danger on their 
lands, any such duty, whore It existed, 
falUng on the road authorities.— 
Mohiuso.v t). London Midland & 
SroiTisii IlY. Go., [19291 S. O. 1 . — 
SCOT. 


o ii. — .]- Defts. constructed 

a bridge across a navigable stream, 
having in it a draw or swing to enable 


vessels to ply on the river. There 
was not any gate or other protection 
to guard the approaches to the bridge 
when swung. A horse belonging to 
pltf, broke away from the person in 
charge of him, escaped out upon the 
public road, & ran a distance of about 
two miles to the bridge, reaching it 
while the draw was open to allow a 
vessel to pass, & rushing Into the gap 
was drowned : — Held : deft, munici- 
pality could not be made answerable 
for the loss of the horse.— S tisinhoff 
V, Kent Cokpn. (1887), 14 A. 11. 12. — 
CAN. 


PART VIII. SECT, 1, SUB-SECT. 8. 

sq. liestriction during rejmirs — What 
is sufficient warning of danger.] — The 
duty of those making repairs upon a 
travelled road, is to take such reason- 
able care, by notice, ligbtiug, guarding 
or otherwise, as may be reasonably 
necessary to prevent damages as the 
result of the temporary condition of 
the road. When this is done, & the 
condition of non -repair & of temporary 
danger is brought home to u person 
using the highway, ho is called upon to 
use reasonable care on his part for bis 
own safety.— W ise t>. Tokonto Tranb- 
i»ORTATiON Commission, ]1928J 2 

D. L. R. 557 ; 62 O. L. R. 120.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 9. 
sd. Street railway track adjacent to 
hiQhway.]-~P\tts. in a motor car 
attempted to cross the tracks of a 
street railway, which wore at tihat 
point not laid upon the travelled 
highway but upon land owned by the 
city eorpDi* adjacent to the travelled 
highway. The place of crossing was 
In a dangerous condition, by i-eason of 
the not being ballasted but 

simply resting upon exposed sleepers. 
The car was Imprisonea there & run 
into by a street oar, & pltfs, W'ero 
lujured & the car damaged : — Held : 
the city corpn. were liable since, 
^though no obligation to repair 
existed, there was a trap or concealed 
danger. — J amtcb v, Toronto (1925), 57 
O. L. R. 322 ; affg. 27 O. W. N. 233.— 
CAN. 


PART VIII. SECT. 1. SUB-SECT. 11.— 
A. 

1190 i. LialriUty (or failure to light — 
Statutory duty to light] — A motor ear 
driven at night came into collision 
with a tramw ay island, & was damaged. 
In an action against defenders, an the 
local authority charged, under Edin- 
burgh Municipal & Poiico Act, 1879, 
with tho lighting of the streets. It was 
proved that a red lamp situated on tho 
island wus not lit at the time of tho 
accident. It was also established that 
defondors had not fail(*d in their duty 
\vlth i-esncct either to the construction 
& condition of the lamp, or to tho 
precautions taken t/O ensure that It 
should remain alight dining the hours 
of darkness: — Held : the standard of 

g crformance could not be alisoluto, 
ut must be relative to tho best avoil- 
ablo means of achJevlug exact per- 
formance. &, in tho absonoe of evidence 
of any failure on tho part of defenders 
to take every reasonable means of 
carrying out their statutory obliga- 
tions, they fell to be assoilzied, — 
KKocm V. FiDiNBUROn Magistrates, 
11926] S. C. 814.— SCOT. 

r i. .1 — A corpn. planted trees 

along one of its streets, & resp. sus- 
tained Injuries through bis motor oar 
colliding wdth one of the trees on a 
dark night. There was a stmet-larap 
in the vicinity, but it bud gone out : — 
Held : tho corpn. having caused a 
dangerous obstruction on the street, it 
was its duty to light & keep lighted 
the obstruction, so as to make it visible 
to persons using the street. — O amabu 
(Mayor) v. Clarke, 11927] N, Z. L. R. 
464.— N.Z. 


PART VIII. SECT. 1. SUB-SECT. 11.— 
D. 

1210 i. TAahilUv of driver — Accidental 
injury.] — Held : the driver of a horse 
van, which was capsized against a 
lamp-post by a gust of wind, w'us not 
liable in damages under Goneml Police 
Sc Improvement (Scotland) Act, 1802 
(c. 101), 8. 128, In respect that tho 
breaking of tho lamp was not his act. — 
Hogg v. Macpuewson, [1928 J S. C. (J.) 
15.-HSOOT. 
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1216. Add, Annotation : — ^Apld. Manchester Oorpn. 
V. Audenshaw U. 0. & Denton U. 0., [1928] 
Oh. 127. 

1219. Add, Annotation : — Consd. Bryant v, Marx 
(1932), 48 T. L. R. 624. 

1228a. Amount of payment — How calculated— 
Local Government Act, 1888 (c. 41), s. 11 (2).] 
— Bandgate Urban District Council v, 
Kent County Council, No. 65, ante, 

1236. Add. Annotation : — ^A^d. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch, 613. 

1237. Add. Annotation : — ^Apld. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 


1242. Add. Annotation : — ^Refd. GuUfoyle v. Port of 
London Authority, [1932] 1 K. B. 336. 

1261. Add, Annotations : — ^Refd. Blundy, Clark & 
Co. V. London & North Eastern By. Co., 
[1931] 2 K. B. 334 ; Guilfoyle v. Port of 
London Authority, [1932] 1 K. B. 336. 

1252. Add, Annotation : — Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B, 336. 

1253. Add, Annotation : — ^Refd. Blundy, Clark & 
Co. V. London & North Eastern By. Co., 
[1931] 2 K. B. 334. 

1255. Add. Annotation : — Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 


PART VIII. sect. 2. SUB-SEOT. 2. 

sa. Right to rehaie — Basis of calcula- 
Hon.] — vUlago, an urban munici- 
pality within applt. county, was subject 
by statute to an annual general levy 
by the oonnoll of the county for county 
road purposes. Under a provision of 
an Ontario statute of 192(1, repealed & 
ro-onaoted as sect. 28 (5) of Highway 
Improvement Act, R. S. Ont., 1927, 
the village first became entitled to a 
rebate In each year of 75 per cent, of 
the general annual rate raised In the 
village in tbe previous year. The 
annual general rote Imposed In tbe 
3’oars 192(i, 1927 & 1928 Included sums 
loquircd by the council of the county 
to meet tho interest & sinking fund 
cbaigos upon debentures issued by it 
before 1920 in order to raise money 
for constructing & improving roads 
forming part of the county road 
system : — Held : in fixing the sum 
upon which reap, village was entitled 
to tho 75 per cent, rebate the applt. 
county w'us botind to include tho 
amount raised by it in tho village 
towards the interest & sinking fund 
<'hfirges upon the debentures. — Lin- 
f’OT.N County Coupn. v. Pout Dal- 
TIOUSTR ViLLAOE CORTN., fl9311 A. 0. 
80H: 100 L. J. P.C.219; 145 L. T. C63 ; 
47 T. L. R. 613, P. C.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.— A. 

1240 xiv. ,]-~Soct. 730 of 

lljo Winnipeg Charter, which gives tho 
city a right of Indemnity of & from 
all costs, claims, & damages " caused 
liy any obstruction, encroaching or 
niiisHnce placed on any public road by 
any person, firm, or oorpn. whether 
pursimiit to ponnit or agi’eement with 
the city or not, docs not apply to claims 
for damages arising out of cncrouch- 
uieut or nuisances created by the joint 
a(,t of tho city & the third party. — 
SoiiALKK V. WlNNiPEO (Man.), fl9391 
1 I), li. R. G8:i ; 2 W. W. R. .338.—- 
CAN. 

1262 vii. In tho 

absence of a statute Imposing tho duty 
to keep a sidewalk In repair : — HeJd : 
deft, municipality was not liable for 
injuries sustained by a pedestrian as 
tho result of Its decay, w’here its con- 
struotlou was authorised by statute 
& there was no ovidonco of original 
faulty construction ; the fact that no 
byo-law authorising Its construction 
could be fonnd, was held Immaterial 
since no statutory provision made a 
bye-law necessary for tho laying of 
sidewalks In stroots tho possession of 
wliIcU was already ve.sted in tho 
inunicipality. — Giijioy v . BuuNATfy 
<;oupN., [193113 W. W. R. 1 ; 4 L). L. R, 
ill ; 44 B. C. Tl. 171.— CAN. 

1260 xxii. .1 — Gubeb V. 

Mulmur TowNsmr. [1926 1 4 U. L. R. 
132; 59 O. L. R. 269.— CAN. 

1260 xxlii. .) — LlNGREIX 

J’* gTocics No. 368 Municipal District 
(Alta.), [1927] 3 D. L, R. 478; [1927] 2 
VV. W. R. 313.— CAN. 

1260 xxiv. — .1 — Jbsson v . 

ItURAL MtTNIOIPALITr OP LIVINGSTONE 


(Sask.). [19291 2 D. L. R. 474 ; I 
W. W. R. 474.— CAN. 

t (p. 402) i. .1— 

Thoreson w. Coulee, [1930] 1 D. L. R. 
016.— CAN. 

g (p. 403) I. .]— 

Tho law docs not impose an unvarying 
obligation on a traveller using a city 
or country rood of remembering all tho 
pitfalls & dangers therein which ho 
may have seen on previous journeys. 
Tho most that can bo expected of a 
traveller who has knowledge of 
dangerous conditions Is that tho dogroo 
of care which he exorcises should be 
reasonably commonsurato with his 
knowledge. Where a municipality 
digs, for Its own purposes, a pit 
extending into the road allowance it 
is bound to make tho adjoining road 
safe for travellers. 

Although country roads cannot be 
expecjtod to bo perfectly safe the public 
have a right to bo protected against 
excavations or obstructions on or near 
tho travelled way which render the 
road unsafe for travellers using it. — 
KifiiBO V. Roblin Rural Munici- 
PALITT. [19301 3 W. W. R. 291 ; 4 
D. L. R, 471.— CAN. 

g(p. 403) ii. 

Pltf. sued for damages to his separator 
caused by Its overturning when a 
rear wheel dropped into a hole in a 
road. Tho roa(f was a graded main 
market highway. Tho hole was near 
the centre of tho grrado & had been 
there during the whole of the summer, 
to tho knowledge of the councillor of 
tho -division. Sc. at tho time of the 
accident, Nov. 10, was frozen over & 
ill the nature of a trap : — Held : tho 
municipality was liable. — S hupe v. 
I’I.EASANTDALK RURAL MUNICIPALITY, 

[1032] 1 W. W. R. 627.— CAN. 

g (p. 403) Hi. DUch 

nnthoiU guards or rcdlings.] — W Alton v. 
York (jouNTY Corpn. (1881), 6 A. R. 
181.— CAN. 

g (p. 403) iv, Defective street 

in railway mhway.] — Where a city which 
is under a statutory duty to keep Its 
streets in repair Is charged in an action 
for damages with non-repair, tho fact 
that tho particular piece of pavement 
from the non -repair of which pltf.’s 
injury is alleged to have resulted 
happens to he under a subway con- 
structed at tho instance of, or for the 
benefit of, the city under a contract, 
approved by the Board of Railway 
Ccinrs. for Canada, between tho city 
& a railway co. & under which the city 
agreed to maintain & repair said 
pavement, does not change the 
character or origin of tho liability, if 
any, of the city to pltf.— Scttaler v. 
City op Winnweo (No. 2) (Man,), 
[] 930) 1 D. L. R. 499 ; [19291 3 W. W. R. 
433 ; 36 O. R. O, 224 ; affd.. [1931 J 2 
W. W. R. 709 ; 4 D. L. R. 198.— CAN. 

g (p. 403) V. Failure to make 

proper provision at level crossino .] — 
Where a city, under a statutory duty 
to keep its streets & sidewalks in repair, 
builds sidewalks up to tho rails at a 
rallw'ay crossing, thus Inviting pedes- 
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trians to use them Sc so cross tho 
railway. It should see to it that suitable 
provision for such crossing Is made & 
it is liable to a person who is Inj^ured 
because of its failure to do so. — ^Mac- 
OREGOR V. Canadian National Rys. 
& Edmonton City. [1930] 3 W. W. R. 
392 ; [1931] 1 D. L. R. 87 : 25 Alta. 
L. R. 104 ; varg.. [1930] 3 W. W. R. 
237.— CAN. 

h (p. 404) i. Rocks near high- 

tcay.}— Owing to the fallim) of tho 
driver of pltf.*s car to follow a diversion 
of tho highway the car, after travelling 
over a grass plot, hit rooks Imboddcd 
in tho earth by nature : — Held : tho 
fact that the municipality had not 
erected a sign or signal ludicating tho 
diversion or placed a guard rail at said 
point was not negligence & the prosenco 
of the rocks In question near tho high- 
way did not render it liable, — Parkins 
V. Coulee, [1930] 3 W. W. R. 009.— 
CAN. 

k (p. 404) I. Failure of traveller 

to see.] — Whore a travel) or fails to see 
an obstruction which a person using 
ordinary caro would have avoided, tho 
statutory liability does not arise. — 
King r. Riley, [1925] 2 D. L. R. 218. — 
CAN. 

k (p. 404) ii. Iwibeddtd udre .] — 

Pltf. was injured by tripping over a 
wire Imbedded in a street : — Held : 
dofts. had not disoharged the onus 
of removing the presumption that they 
had failed In their duty. — Woodcock 

V. Vancouver (B. C.), [1927] 3 

W. W. R. 759.— CAN. 

k (p. 404) iii. Projecting iron 

covering of excavation.] — Pltf., while 
walking on a sidewalk, stumbled &; 
fell as a result of the projoetion over tho 
cement part of tho sidewalk of tho iron 
covering of an excavation w'hich the 
city had allowed the abutting owner to 
make : — Held : tho accident happened 
because of want of proper repair of tho 
sidewalk, & tho city had not shown 
that it had done all that could 
reasonably be done to prevent tbe want 
of repair. — M oran v. Vancouver City, 
[1929] 1 D. L. R. 461 ; 40 B. C. R. 430 ; 
[1928] 3 W. W. R. 600.— CAN. 

k (p. 404) iv. Projecting slab 

of concrete.}-— Held : the defect was one 
which, in such a location, should hove 
been remedied : it • would have been 
negligence to have there constructed 
the sidewalk with such a rise. Sc 
deliberately to allow It to remain was 
not less a fault. — Hennessy v, Toronto 
City, [1928] 4 D. L. R. 378 ; 62 

O. L. R. 641.— CAN. 

k (p. 404) V. Causino obstruction 

of mcia.]— Tho failure of a munici- 
pality to cut down scrub Sc bush so 
growing at the side of a road -allowance 
near an intersection that It prevents 
persons travelling on tbe road from 
Jiaving a clear view of vehicles ap- 
roachlng on the intersecting road 
oes not oonstituto a broach of tho 
mnnicipality’s duty to repair under 
Rural Municipality Act, s. 196. — 
Partridge v. Rural Municipauty 
OP Langenburo (Sask.), [1929] 3 
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1268. Add, Annotation . Oldham v, Sheffield i 1280. Add. Annotation : — Refd. Oldham v. Sheffield 

Corpn. (1927), 1B6 L. T. 681. Corpn. (1927), 136 L. T. 681. 

1816. Add. Annotation : — Refd. Blirndy, Clark &; 
1278. Add. Annotation : — Refd. Oldham v. Sheffield Co. v. London Sc Nort.h Eastern By. Co., 

Corpn. (1927), 136 L. T. 681. [1931] 2 K. B. 334. 


Part IX. — Nuisances and Remedies. 

1330a. Enclosing highway.] — R. v. lS69a. Fireplug — Projection above pavement— 

Ogden (1702), Fortes. Rep. 251 ; 7 Mod. Rep. Liability of water company.] — A fireplug had 

45 : 92 E. R. 839. been lawfully fixed in a footpath by defts. 


W. W. K. 5.55 ; 11930] 1 D. L. 11, 939 ; 
24 ft. L. E. 153.— CAN. 

k (p. 404) vi. Failure to erect 

iruhstantial luirricade during repairs .] — 
When work of excjavation on a high- 
way was Ixjgim, the contractor put np 
two signs on the right-hand side of tho 
road : “ Drive slowly, men at w’ork,” 
& (slosed to traflle.” These signs 
were at some distance fioni the exca va- 
tion. The road -superintendent put 
up a barricade with a red lantern & a 
detour sign at a place where the roads 
fork. This consisted of a board 
extending about half-way acr<iss tho 
travelled portion of i/he highway, 
supported at one end by a telegniph 
pole & at the other by an iron ro<l set 
into the road H tin : not a “sub- 
stantial baiTicado *’ within Highway 
Ijnprovenient Act. — Euttan r. It., 
11931] 1 D. L. R. 301 ; 06 O. L. Li. 
133.— CAN. 

k (p. 404) vii. Safety platform..] 

— i*ltf. while driving a motor car al/ 
night was injured by colliding with a 
safety island or plaliorni which, under 
authorit y given deft, city by its charter, 
had been placed by it on the street for 
the use of persons using tram cars. 
The judge held that the platform was 
a ** tt'up,” because of the fact that it 
diileml very little In colour, if at all, 
from the rest of the highway ; & ho 
aw’ardcd pltf. damages. D(dt. ap- 
pealed : — Held : the appeal should bo 
allowed, since the plutfrum w-aa 
properly placed, & there was no 
evidence that deft.’s failure to furnisit 
mort‘ light at or near the platform 
than it did supply or to paint the 
platfoim amounted to iTiisfea«anc/<j 
wbicti loft the hlghw'ay in disrepair. — 
KwroHT r. Win.\ipkc4, 11930] 1 

W W. E. 234 ; 1 D. L. E. 874 ; 38 
Man. L. R. 430.— CAN. 

cci. .] — Where an accident 

results from lack of repair of a road, 
a presumption arises, without evidence 
that the municipality responsible for 
the itjud bud notice of its condition, 
that the statutory duty to repair has 
been neglected. — Eka v. Municipaljtv 
OF Minto, [1925] 3 D. L, K. 523 ; 
Ii92uj VV. W. E. 657 ; 35 Man. L. E. 
190-— CAN. 

cc ii. .] — In an action against a 

town for damages for injuries resulting 
fi-om falling on a slippery sidewalk : — 
field : the town which had received 
oral noti<je of the accident within 
24 hours thereof had not been preju- 
diced by the failure to give written 
notice of the aecldeut within the time 
stipulated by sect. 627 (3) of Municipal 
Act, & there was reaaonable excuse 
within the meaning of sect. 628 of said 
Act for the delay in giving the written 
notice. — O’Ekien v. Dauphin Town, 
[J93<)1 1 W. W. R. 907 ; 3 D. L. R. 
330.— CAN. 


PART Vlll. SECT. 6. SUB-SECT. 1. — 
B. (a). 

1274 ii. .1— Jacobson v. 

Municipal District Crown, {19301 1 
D. h. R. 847. -CAN. 


1282 ii. Injury to 

unlicensed, driver.] — The fact that a 
taxi driver has not obtained the 
chaujTcnr’s permit from tho chief of 

R olice, & has not procured tho driver’s 
conce required by deft, city’s byelaw, 
does not affect the liability of the city 
for injuries caused him by Its negligence 
in allowing an obstruction, e.g., a 
barrier aroun<i repairs, to remain on 
a highway without guarding it 
sufficiently with warning signs or 
lights. — B uruhiix v. VANoomTfiR Ctty, 
11932] 1 W. W^ H. 641 *, 3 D. L. R. 
287 ; affd-. (19321 ft. C. R. 620; 4 
D. L. R. 200.— CAN. 

1289 i. Damage to adjoining 

owners — Construction of road causing 
fUtod.] — Mimicipolity ; — Held: liable. 
—Meier v. Franklin. Limprrcht r. 
Fbankun, Streich t>- Franklin 
(Man.), (19261 3 D. L. R. 433; 11926] 
2 W. W. R. 330.— CAN. 

1289 ii. Negligent construe' 

tion of ditches causing flood.] — Stadnick 
u. Bifrost Municipality, 11927] 4 
D. L. R, 61 ; {19271 3 W. W'. R. 49; 
37 Man. L. R. 26.— CAN. 

1289 iii. Road materials 

carried into rareway by violent storm.] 
— Held : defts. weio not liable. — 
Snook u. Brantforp Town CkjUNciL, 
(1856), 14 U. C. R, 256.— CAN. 

q (p. 408) i. .1— Deft. 

municipality when In purau«noc of its 
statutory pow'erH It w’as c<»nstpuctlng 
a sevser along the side of a highway 
erected a barricade of planks against 
wbich tho earth taken from the 
excavation w-as piled up. The barri- 
cade & the pile of earth occupied so 
much of the sidewalk that a path only 
18 inches wide was left behind the 
barricade for the use of pedestrians. 
Owing to ordinary rainfall & tho 
moLMt character of the earth so piled 
up, there was a seepage of water 
carrying slimy particles of clay throi^h 
the spaces l>etw'een the planks resulting 
in the surfa<*e of the patliway becoming 
dangerously muddy & slippery. J^Jtf. 
while walking along the pathway 
slipped on sold surface & was seriously 
injured : — Held : deft, had created 
& continued a nulRance w’hich w’os the 
proximate & sole cause of pitf.’s 
injuries. — Watts v. Disrmcrr of 
Burnaby (B. C.), 119291 4 D. L. R. 
142 ; 2 W, W. 11. 612.— CAN. 

r (p. 408) i. Highway repaired 

with inflammable material.] — While pltf. 
was driving a motor car along a side 
road, which although a legal highway 
was not often used, the rear wheels of 
the car suddenly sank xiown & the oar 
became liumovablo. It then caught 
fire & was totally destroyed. The 
loam underneath the surface of the 
road was found to be on fire, although 
the surface appeared to be intact & 
there was nothing to indicate that the 
sub-surface was In the condition in 
which It actually was ; — Held : taking 
into couBideration all of the circum- 
stances, including the locality, general 
nature of the soil & materials at hand, 
& the extent of tho use of tho road, the 
fact that deft, municipality used loom 
or swamp earth of an Infiammable 
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nature in constructing the road did not 
constitute negligence on its part. — 
Conroy t>. Si*ruce Grove, Municipal 
District of, [1931] 1 D. L. R. 655 ; 
[1930] 3 W. W. R. 605 ; 25 Alta. L. R. 
193.— CAN. 

sk. Road under repair by Minister of 
THghways.] — Held : os long as the 
w'ork of constmetion or repair is being 
carried on, the highway is removed from 
the diixjction, control &. management 
of the municipality, which Is not liable 
to travellers for damages resulting 
from its state of repair until the high- 
way is again under its control & uion- 
agoment.. — Horsitkld v. Cana Rural 
Municipality No. 214, [1925] 2 

D. L. R. 874 ; 1192.5] 1 W. VV. R. 

1067 ; 19 Sask. L. R. 378.— CAN. 

PART Vin. SECT. 5, SUB-SECT. 1.— 
B. (c). 

1800 lx. .] — A municipal corpn. 

Is not liable for injury caused by 
failure to make minor repairs to a 
street, but Is liable if the damage 
occurs through negligence or fault In 
the original constmetion, & if it can 
be shown that the constmetion in the 
first place by those who were re- 
sponsible for it was of a negligent, 
improper, or faulty desoription, they 
will bi5 liable if damages result. — 
ftTKWART V. Monci’on (1925), .53 

N. B. E. 427.— CAN. 

si. .dels of inhalntnnts .] — A muni- 
cipality cannot be helci liable on the 
ground of misft^asanee because of t/he 
acts of its inhabitants whore there is 
no evidence that in doing the acts 
complained of they wore acting on 
behalf of tho municipality & not merely 
for their own convenience. — Danbero 
& Danbero v. Canwood V^illage, 
[1932] 2 W. W. H. 320.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— A. 

k i. Obstruction on pari not used 

Iru public.] — R. v. Bennett’ (1825), 
N. B. Dig. 400.— CAN. 

sm. Obstruction pemvitted — Duty of 
person causing obstruction to provide 
lights at night.] — Hervky v. 

(1839), 4 Ont. Dig. 7433.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— D. 

sn. Areas forming part of side* 
walk — Left uncovered.] — On a dark 
night one of pltfs., wife of her co- 
pltf„ stepped Into an area, one of 
several, in tho sidewalk of a street 
in a town & was injured. The areas 
were constructed as part of a building 
adjacent to the sidewalk & were for 
the benefit of the owners or tenants 
of the building. No authorisation by 
the town corpn. for tho construction 
of the areas was shown, but it appeared 
that, since tho year 1900, the corpn. 
hod looked after the coverings of the 
areas, treating them as part of the side- 
walk. Before the aeoidont, the area 
into which pltf. stepped /had been 
covered with a plank, out on the night 
of tho accident It was uncovered : — 
Held : tlie town corpn.. having know- 
ledge of the condition, Sc having taken 
no steps to close the areas, or to see 
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Originally the top of the hreplug ha4 been 
level witn the pavement, but m consequence 
of the ordinary wearing away of the foot- 
path the fireplug projected half an inch above 
the level of the pavement. The fireplug 
itself was in perfect repair. Pltf., whilst 
passing along the footpath, fell over the fire- 
plug & was hurt : — Held : as the fireplug 
was in good repair. Sc had been lawfullv 
fixed in the footpath, no action by pltr. 
would lie against defts. — ^Moorb v, Lambeth 
Waterworks Go, (1886), 17 Q. B. D. 462 ; 
66 L. J. Q. B. 304; 65 L. T. 309; 60 
J. P. 766 ; 34 W. B. 659 ; 2 T. L. R. 587, 
C. A. 

Antwtaiions Apld. Thompson t?. Brighton Corpn., Oliver v, 
Horsham L. B., 11894] 1 O. B. 332. Consd. Hartley v. 
Rochdale Oorpn., [1908] 2 K. B. 594, Apld. G, O. Ry. v. 
Hewlett. [19161 2 A. C. 511. Bold. R. v, Poole Coimn. 
(1887), 19 Q. B. D. 002 ; Steel v. Hartford L. B. (1891), 
60 L, J. Q. B. 256 ; Dawson v. Blngley U. D. 0. (1910), 
75 J, P. 17 ; Papwortb t>. Battersea B. 0. (1914), 79 J. P. 
105. 

1372a. Liability of water company.] — 

A water co., at the request & expense of the 
owner of a house, laid down a service pipe 
leading from their main under the street 
into the house, in which they placed a stop- 
cock for the purpose of regulating the supply 
of water. This stop-cock was protected by 
a cover or guard-box let into the pavement, 
which was provided with a lid or fiap. 
Owing to the hinge of the lid or flap being out 
of repair, it projected above the pavement, 
& pltf. while passing along the street tripped 
over it & sustained injury. The apparatus 
could not be repaired without being removed, 
or removed without breaking up the pave- 
ment. The jury found that there was 
negligence on the part of those who were 
liable for the repair of the hinge : — Held : 
the co., who alone had power to break up the 
street for the purpose of repairing the guard- 
box, were responsible for its repair. Sc liable 
in respect of the injuries sustained by pltf. — 
Chapman v, Fylde Waterworks Co., 
[1894] 2 Q. B. 599 ; 64 L. J. Q. B, 15 ; 71 
L. T. 539 ; 69 J. P. 6 ; 48 W. B. 1 ; 10 
T. L. B. 580 ; 38 Sol. Jo. 029 9 B. 582, 
C. A. 

AmudoHons : — Consd. Colne Valley Water Co. v. Hall (1907), 
06 Jj. T. 395. Distd. Stacey v. Gas Light & Coke Co., 
Metropolitan Water Board & West End Tailoring Co. 
(1 91 0), 9 L. G- R. 174. Consd. Batt v. Metropolitan Water 
Board, [1911] 2 K. B. 965. Refd, Grand JuncUon Water- 
works Co. V. Rodocanachi, [1904] 2 K. B, 230. 

1378a. In contravention of City Police Act, 

1839, c. xciv, s. 35 (7) — Claim of right.] — 
OiTRTis V, Geeves, No. 641a, ante, 

1380a. Overcrowded inn yard — Vehicles left in 
highway.] — An innkeeper had for some years, 
when his yard was full, placed the vehicles 
of his guests on a triangular piece of groimd 
at the corner of two streets. This piece of 
ground having been ascertained to be part 
of the highway ; — Held : deft, was rightly 
convicted of an obstruction under Highway 
Act, 1836 (c. 60), 8. 72, — Goring v. Bar- 
PIBLD (1864), 4 New Rep. 284. 

1381a. .] — A person placing a dangerous 


obstruction in a highway, or in a private road 
over which persons have a right of way, is 
bound to take all necessary precautions to 
protect persons exercising their right of way ; 
Sc if he neglects to do so, is liable for the 
consequences. — Clark v. Chambers (1878), 
3 Q. B. D. 827 ; 47 L. J. Q. B. 427 ; 38 L. T. 
464 ; 42 J. P. 438 ; 26 W. R. 618. 

Annotaiwns: — Ckmsd. Bull v. Shoreditch Corpn. (1902), 67 
J. P. 37 ; Ruofl V. Long, [1916] 1 K. B. 148. Apld. 
Glasgow City CJorpn. v. Taylor, [1922] 1 A. C. 44. Betd. 
A.-O. V. Tod-Heatly & Brownrigg (1879), 76 L. T. 174 ; 
Tolhausen v. Davies (1888), 59 L. T. 436 ; McDowall w. 
G. W. Ry., [1902] 1 K. B. 618 ; Latham v. Johnson & 
Nephew, [1913] 1 K. B. 398. 

1391. Add. Annotations : — ^Refd. Williams v, Larsen 
(1928), 21 B. W. 0. C. 339; Templeton v. 
Parkin & Co. (1929), 140 L. T. 619. 

1399. Add. Annotation : — Distd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T. 681. 

1435a. Street traders — Licence — Application to 
renew — ^Duties of borough council.] — (1) Tlie 
remedy by appeal to petty sessions given by 
London County Council (General Powers) 
Act, 1927 (c. xxii.), s. 35 (2), to a street trader 
who is aggrieved by the refusal of the renewal 
of his licence as a street trader is equally 
beneficial, convenient & effectual as mandamus 
would be. Mandamus will therefore not lie 
to a Metropolitan borough council to compel 
them to hear Sc determine a street trader’s 
application for renewal of a licence. 

(2) In deciding such applications, the 
council is an administrative body, not a 
judicial one ; it may therefore properly take 
into account a report of a committee, Sc its 
decision will not be invalidated merely by the 
fact that some members taking part in it 
were not present at an earlier meeting when 
the applicant was heard. 

(3) Semble : the Act does not contemplate 
the calling of evidence before the council 
on such applications ; but the justices at 
petty sessions who hear an appeal can 
conveniently hear such evidence as may be 
necessary. — B. v. Lewisham Corpn., Hx p. 
Jackson (1929), 93 J. P. 171 ; 73 Sol. Jo. 
318 ; 27 L. G. R. 416, D. C. 

1436b. Refusal to renew — ^Appeal to 

petty sessions — ^Evidence.] — B. v, Lewisham 
Corpn., Exp. Jackson, No. 1436a, ante. 

1435c. Mandamus.] — B. v. Lewi- 

sham Corpn., Ex p. Jackson, No. 1485a, ante. 

1435d. Liability for trading without — 

Notwithstanding legal Impossibility of ^ant.] 
— (1) The fact that a borough council is pre- 
cluded by the existence of Sunday Observance 
Act, 1677 (c. 7), from granting a licence for 
street trading on Sunday does not render 
impossible the conviction for trading without 
a licence of a trader who in fact trades on 
Sunday without a licence. 

(2) An information for so trading may be 
laid by a person duly authorised on behalf 
of the council, such as a solr.’s managing 
clerk, instructed by the Town Clerk, though 
not himself an officer of the coimcil. — ^B aars 
V. Keep, Brooks v. Kensington Borough 


that they were adequately protected, 
were liable to pltfs.— McMiohael v. 

Town, [19281 4 D. L. R. 
; 62 O. L. R. 547.— CAN 


Lift formino pari of pavement — 
h'K of lift inade^uaUty fenced .] — 
n ATMAN v.Crry Property investment 
I tutst Corpn., Ltd., [1929] S. O. (H. L.) 


65.— SCOT. 

■p. Petrol pump,] — British Ameri- 
can Oil Co. v. Shurr (Ont.), [1929] 
3 D. L. R. 119.— CAN. 

PART IX, SECT, t, SUB-SECT. 1.— 
K. (e) I. 

sv. Street, traders — TJcence — " Article 
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or thing ** — Whai included ,] — HeM : a 
live pig was an “ article or thing ” 
within Street Trading (Regulation) 
Act (Northern Irtdand), 1929, s. 1 (1). — 
R. (U. D. C. OF PORTADOWN) V. 
AR&IAOH CHAniMAN A' JUSTTOFR, [1931] 
N. I. 2U.— IR. 
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Council (1931), 146 L, T. 260 ; 95 J. P. 163 ; 
47 T. L. R. 436 ; 76 Sol. Jo. 611 ; 29 L. G. R. 
400 ; 29 Cox, C. C. 315. 

1435e. — — Information — By whom 

laid.] — BaajRS Kkep, Brooks v. Kensing- 

ton BoROUon Council, No. 1435d, anfe, 

14351. Removal of refuse — Liability for 

charges.] — The “ other services ** mentioned 
in London County Coimcil (General Powers) 
Act, 1927 (c. xxii.), s. 37, are services ejusdem 
generis as the removal of refuse. 

Applts., a borough coimcil, claimed pay- 
ment of their charges in respect of “ other 
services” rendered by them to reap., a 
licensed street trader, being charges in 
respect of the gener^ administration of 
Part VI. of the Act dealing with the regula- 
tion of street trading : — Held : in the absence 
of evidence of the removal of refuse or of 
services ejtisdem generis as the removal of 
refuse, applts. were not entitled to recover. — 
Westminster Corpn. v, Armstrong, [1929] 
2 K. B. 451 ; 142 L. T. 263 ; 98 L. J. K. B. 
707 ; 45 T. L. R. 634; 94 J. P. 18; 27 
L. G. R. 671 ; 29 Cox, C. C. 49, D. C. 

1441. Add. Annotation: — Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1442. Add. Annotation : — Consd. Vanderpant v, 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1443. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 

1447. Add. Annotation: — Consd. > Vanderpant v, 
Mayfair Hotel Co. (1929). 27 L. G. R. 752. 

1456. Add. Annotation : — ^Refd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1457a. Causing horse to shy.l — In an action 

for a nuisance it appeared that pltf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a heap of earth & refuse placed by 
defts. on their land adjoining the highway, 
& the cart was upset & pltf. injured. Evi- 
dence was tendered by pltf. to prove that 
other horses had shied at the heap on the 
same day : — Held : if the heap was of such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance. — ^Brown v. Eastern & Midlands 
Ry. Co. (1889), 22 Q. B. D. 391 ; 58 L. J. 
Q. B. 212 ; 60 L. T. 260 ; 63 J. P. 342 ; 5 
T. L. R. 242, D. 0. ; on appeal, 22 Q. B. D., 
at p, 393, C. A. 

Annotation: — Refd. Heath's Garage r. Hodges 14 

L, G. K. 195. 

1464a. Dangerous condition — Duty of local 


authority to remove.] — Stillwell v. New 
Windsor Corpn., No. 616a, ante, 

1465* Aft-^r this case add “ See, also. Agriculture, 
Nos. 970a, 970b.” 

1473. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1475. Add. Annotation : — Apld. Vanderpant v, 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 

1500. Add. Annotation : — Consd. Eastbourne 

County Borough v. Puller & Sons (1928), 93 
J. P. 29. 

1509. Add. Citation L. J. K. B. 81. 

1611. Add. Annotation : — Consd. Eastbourne 

County Borough v. Puller & Sons (1928), 
93 J. P. 29. 

1512* Add. Annotation : — Dlstd. McGowan v, Stott 
(1923), 99 L. J. K. B. 367 n. 

1513a. .] — When any one places a motor 

omnibus or other vehicle which is likely to 
skid upon the highway, such person may be 
liable for placing a nuisance upon the road, & 
for negligent use of the highway. — ^Walton 
(Isaac) & Co., Ltd. v. Vanguard Motor 
Bus Co., Gibbons v. Vanguard Motor Bus 
Co. (1908), 72 J. P. 505 ; 25 T. L. R. 13 ; 
53 Sol. Jo. 82 ; 7 Ji. G. R. 349, DrC. 

Annotations: — Overd. Parker r. L. G. O. Co. (1909), 101 L. T. 
623. Refd. Barnes U. D. C. r. L. G. O. Co. (1908), 7 
L. G. li. 359 ; Wing e. L. G. O. Co.. [1909] 2 K. B. 652. 

1514. Add. Annotation : — Generally, Refd. Britan- 
nia Hygienic Laundry Co. v, Thornycroft 
(1920), 135 L. T. 83. 

1519. Add. Annotations :--Disid, Noble v, Harrison, 
[1920] 2 K. B. 332. Consd. Reigate Corpn. 
V, SuiTey County Council, [1928] Ch. 359. 

1540. Add. Annotation : — Refd. Manchester Corpn. 
V. Pamworth, [1930] A. 0. 171. 

1546a. Heap of refuse — Horse frightened.] — ^Pltf.'s 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a public highway on 
land belonging to them, & personal injuries 
• were, in consequence sustained by pltf.’s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected ; — Held : such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a public nuisance, & 
whatever showed it to be likely to cause 
horses to shy was evidence for pltfs. — 
Brown v. Eastern Midlands Ry, Co. 
(1889), 22 Q. B. D. 391 ; 68 L. J. Q. B. 212 ; 
5 T. L. R. 284, C. A. 

Annotation : — Beld. Heath Garage v, Hodgos (1915), 14 
L. G. tt. 195. 


PART IX. SECT. 1, SUB-SECT. 1.— N. 

tq. Prickly bush protruding ihr<rugh 
fence.] — Where deft, permitted a goruo 
bush growing on hl8 land to project 
over a street, & pltf. was injured by 
a thorn of the bush penetrating one 
of his eyes : — field : deft, was liable. — 
(JULL V. Grben (1924), 27 W. A. L. R. 
02.— AUS. 

w. Suffering trees to grow — Causing 
obstruction — Madras Local Boards Act.] 
— The allowing of prickly*pear to 
spread on to a road need by the public 
Is a puidio nuisance within Indian 
Penal Code, s. 268. — Be Molatppa 
CotTNBAN (1928), T. L. R. 62 Mad. 79.— 
INO. 

PART IX. SECT. 1, SUB-SECT. 4. 

1501 iiL Obstruction of access.) 

- -Whether it is or is not unlawful to 
use a locomotive engine In a public 


street depends on the manner 8c extent 
of the user. In an action for nuisance 
by obstructing access to pitf.'s garage 
by the unreasonable user of a loco- 
motive engine & trucks for the puri^oso 
of delivering to & loading goods 
from the deft.’8 factory : — Held : a 
nuisance had been proved, & an In- 
junction against unreasonable nscr & 
damages should bo awarded. — 
McCahron V, Noske Bnos. Pro- 
pRiETAiir, Ltd. (1929), S. A. S. R. 
433.— AUS. 

PART IX. SECT. 1, SUB-SECT. 11. 

at. Encroachment on private street — 
Authorised by Dean of Guild .] — ^Tho 
proprietors of a building adjoining 
a private street in G., who were, also, 
the owners of the solum of the street, 
applied to the Dean of Guild for 
authority to extend their building over 
part of the foot pavement of the street. 
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The master of works lodged objections 
in the public Interest, on the ground 
that, under Glasgow Police Acts, 3 806 
to 1924, the Dean of Guild had no 
jurisdiction to sanction an encroach- 
ment on a private street : — Held : 
nothing in these Acts deprived the 
Dean of Guild of Jurisdiction to grant 
a lining for the erection of a building 
on a private street within the burgh. — 
Saxonk Shoe Go., Ltd. v, SoMBRiJ, 
[192918. C. 232.— SCOT. 

PART IX. SECT. 1, SUB-SECT. 14. 

k I. Broken-down motor car — Not 
left on highway for unreasonable time — 
Owner not liable,] — Pederson », Pater- 
son (1916), 31 D. L. R. 368.— CAN. 

av. House left in street ai night — 
Street blocked — Person moving house 
liable. 1— SooTT v. Calgary 8c Riddock, 
[1927] 2 D. L. li. 263 ; [1927] 1 W. W. R. 
521 ; 22 Alta L. R. 467.-CAN. 
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1590. Add, Annoiation : — As to (2) Refd. Botiomlcy 
V. Bannister (1931), 101 L. J. K. B. 40. 

1592. Add, Annotation : — Reid. Layzell v, Thomp- 
son (1920), 91 J. P. 89. 

1616. Add, Annotation: — Refd. Beigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 

1623. Add, Annotation : — Refd. Oldham v, 
Shelfield Corpn. (1927), 130 L. T. 081. 

1632a. — — Temporary obstruction only.] — 

Harper v, Haden (G. N.) & Sonw, J^td. 
(1932), 96 J. P. 526 ; 76 Sol. Jo. 849, C. A. 

1634. Add. Annotations : — Consd. Swadling v. 
Cooper (1930), 46 T. L. B. 597. Refd. Har- 
grove V, Burn (1929), 46 T. L. B. 59. 

1637. Add, Annotations: — Consd. Hargrove v* 
■Bum (1929), 46 T. L. R. 59; Sw^ling v. 
Cooper (1930), 46 T. L. B. 597. Refd. The 
Vectia, [1929] P. 204; The Chatwood, [1930] 
P. 272 ; lM‘T.ean v. Bell (1932), 48 T. B. R. 
407. 

1652. Add, Annoiation : — Generally, Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v, Southm-n Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 506. 

1657a. Trees.] — S tillwell New Windsor 

Corpn., No. OlGa, ante, 

1668. Add, Annotalioyi : — Refd. A.-O. v. Sharp 
(1930), 99 L. J. Oh. 441. 

1672. Add. Annotation : — Refd. Blundy, Clark 
Co. V, Lond<ui North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1674. Add, Annotation : — Refd. Blundy, Clark & 
Co. V, London <& Noi’th Eastern Railway 
(1931), 100 L. J, K. B. 101. 

1675. Add. Annotation: — Refd. Blundy, Clark & 
Co. V, liondon & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1677. Add, Ayinoiation : — Refd. Blundy, Clark & 
(k). 0 . London &; Nortli Eastern Railway 
(1931), 100 L. J . K. B. 401. 

1680a. .] — Deft. CO. built a large hotel, in- 

cluding a kitchen, close to pltf.’s private resi- 
dence <fc with windows overlooking pltf.’s 
premises ; & a hitherto quiet highway, with 
very little tratric passing over it, became a busy 


street with vehicles constantly coming & going 
in connection with deft.’s hotel business. 
These vehicles made use of a very small 
yard adjoining pltf.’s house, opening into the 
street, & the roadway there became con- 
gested at times. In consequence, pitf. com- 
plained of nuisance : (a) by obstruction of 
access to his residence ; (5) by depriving him 
of reasonable use of the public highway : — 
Held : on the result of the authorities, a 
private individual who seeks to restrain the 
obstruction of a public highway must, in 
order to maintain his suit, prove that lie has 
sustained particular & substantial <& direct 
damage beyond the general inconvenience & 
injury Id the public. — Vanderpant v. May- 
fair Hotel Co., Ltd., [1930] 1 Ch. 138 ; 99 
L. J. Ch. 84 ; 142 T.. T. 198 ; 94 J. P. 23. 

1684. Add. Annotation : — Ah /o ( 1 ) Apprvd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

1686. Add. Annotation: — ^Refd. Blundy, (3ark Si, 
Co. V. London & North Eastern Railway 
(1931), 100 L. .1. K. B. 401. 

1687. Add. Annotation: — to {i) Refd. Vandor- 
pant V. Mayfair Hofyel Co., [1930] 1 Ch. 138. 

1688. Add. Ayinoiation : — Refd. lUundy, Clark Si 
Co. V. T^indon North Eastern Railwav 
(1931), 100 L. J. K. B. 401. 

1689. Add. Annotation: — Refd. Blundy, Clark 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. R. 401. 

1691. Add. Annoiation : — Refd. Blundy, Clark Si 
Co. t;. London & Ni^rtli Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1694. Add. Annotation : -Refd. Blundy, (.lark & 
('o. /•. Loudon tS^ North Eastern Ky. (Jo,, 
[1931] 2 K. B. 331. 

1700. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. liondon & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1709. Add. Annotation : — As to (2) Refd. Howard - 
Flanders v. Mai don Corpn. (1920), 135 L. T. 0. 

1710. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Rahway 
(1931), 100 L. J. K. B. 401. 


PART IX. SECT. 1, SUB-SECT. 16. 

q i. Contributory ncaligencc -- 

Failure to mtar adequafe fooiu-car .] — 
111 an action for danuiffcs for iujudes 
siLstaincd by hlipping on an icy bide- 
Aval If, bold that deft, city had not 
iioj^litrontly iicnnitted snow or ico to 
roinain on the sidewalk ; moreover, 
])ltf. was guilty of uegllgonco which 
occasioned or contributed to the 
acciiieut in that tho kind of footwear 
which she was wearing was not 
ordinarily adoiiuato to tho circum- 
stances. — Kniout V. Saskatoon, City 
OF. [19301 3 \V. W. II. 101 ; 4 D. L. 11. 
1010.— CAN. 


q ii. MunicipalUy liable only 

far yroHH ncyliume.c.] — The, (effect of tho 
lenii “ gross ncgiigcuco ** in a 8t,atuto 
'vhieli impos(\s on a municipality tho 
duty of kcciiing its streets in repair, 
I'ut provides that it shall not bo liable 
ior iijjiirioa resulting from snow or ic(5 
upon a sidewalk “ except in castjs of 
gross nogligenoe,*' is tJiat its duty In 
eaH(-a within the proviso is Huhslantially 
lo\vt;r t.lmn its iluty to keep its streets 
iroc from other defectfi & dangei’s not 
speoihod. — .Toiinson v. 8t. .Tamkh 
iUjHAL MlTNICri‘ALlTY, 11030] 3 

w. W. R. 85 ; 4 1). L. U. 120.— CAN. 


q lii. .J — In ail act ion for 

damugos for jiorsonal lujiu'ies sustained 
oy falling on a patch of ico which had 
lormod on a sidewalk tho night before 


the accident : —Held : the fact that 
deft, city, whieli under its chaidcr 
is not Uabh* for injiudes so caused except 
in aises of gross negligence bad not 
j>lac(xl sand or cinders on the particular 
j)atch of ico before, tho tinuj of tho 
ae.eident, nine in the morning, did not 
under all the circumstances eonstitulo 
gi'oss uegllgenet). - 8ttn.son Edmon- 
ton City, [1032] 1 W. W. K. 830.— 
CAN. 

q iv. .] — In an action for 

injuries sustained by a pedestrian 
through a fall due to a slippery street : 
— Held : deft, city had been gi’ossly 
negligent in not taking more caro to 
prevent such injmies. — ^W odfk & 
Woi.FK ??. Edmonton City, [1032] 1 
W. W. it. 120 ; affd., [19321 1 W. W. li. 
80 ;') ; 3 D. L. ]{. 370.~CAN. 

sa. Flow of nmter — Meaning of .] — 
WaUT which soaks or soepa through 
a bank on land on to a road does not 
ilow on to such road. — J.viuiad v. 
Loadkr, [1028] S. A. S. U. 35.— AUS. 

PART IX. SECT. 3, SUB-SECT. 3. A. 

1670 V. -.]-“]n an uclion 

for a mandatory injunction re<inii*ing 
♦left, to remove a verandah & stops 
attached to her hoiLso, which eji- 
eroached upon a stiTct in a village, & 
caused inconveniciiee to pltf. & other 
persons using the street : — Held : tho 
incoiivenicuco was such only as was 
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eonimon to nil persons using the street, 
& pltf., whose house Avas so situated 
that persons coming from it, in order 
to gain ac(;es8 to tho i>rmcipal street 
of the village, had to make a detour 
by reason of the verandah & steps, 
siillercd no sptjcial damage or injury 
by reason of the nuisance, & was not 
entitled to the relief claimed. — 
Wn.\LicY 1 ;. Kelsey, [1928] 2 D. L. K. 
208 ; 01 U. L. 11. 079.— CAN. 

1670 vi, — — .] — Aiidesak 

JiVAN.TI r. AlMAl Kuvarji (1928), 
I. L. K. 53 Bom. 187.— IND. 

q i. .J — The owner of an auto- 

mobile is not entitled to maintain an 
action against a municipality for 
damages for non-repair of a highway, if 
ho hfis nut taken out a licence to 
permit him to operate his oar. — 
Sampson r. IIobertson, 11925] 1 

D. L. n. 024 ; 57 N. S. R. 498.— CAN. 

q ii, Notice of claim.] — Tho 

absence of tho notice reciuii’cd by 
City Act, R. S. S. 1920 (c. 80), a. 64 2, 
to bo given the municipality is a bar 
to an action for damages for injuries 
eaused by snow or ice on a sidewalk.— 
Hickman r. Moose Jaw City, [1925) 
1 D. L. R. 115; [1921] 3 VV. W. H. 
839.- CAN. 

lii, — Sufficiency of.] 
McGREaoit V. U. (Ont.), [19291 I 

D. L. R. 181.-^CAN. 
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1711. Add, AnnolaUon : — Dlstd. Howard -Flanders 
r. Maldon Corpn. (1926), 185 L. T. 6. 

1717a. Remedy trespass not ejectment.] — Doe d. 
St. Julian Shrewsbury (Parish) v. Cowley 
(1823), 1 C. 4fc P. 123 ; 171 E. R. 1129, N. P. 


1747. After this case add “ Compart Magistrates 
Nos. 603a, 603b.’* 

1760. Add, Annotation : — ^Retd. R. v. Ne\«mort 
Salop Justices, Ex p, Wrights [1929] 2 K. B. 


Part X. — Interference with Highways under Statutory Powers 


1761a. Duty of local authority — On request to 
exercise statutory powers.] — A local 
authority, requested to carry out in a “ street 
laid out but not dedicated ** constructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will be a lawful exercise of the powers, have 
regard primarily to the physical conditions 


obtaining in the area of the proposed opera- 
tions ; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statutory definitions are 
complied with. This applies to powers con- 
ferred by either public general or jprivate local 
statutes. — Davies v, Ripon Corpn., [1928] 
Ch. 884 ; 97 L. J. Ch. 479 ; 139 L. T. 636 ; 
92 J. P. 153 ; 26 L. O. R. 530. 


Part XI. — Excessive Weight 

1765. Add, Annotatioyi : — Consd. Eastbourne 

County Borough v. Fuller & Sons (1928), 
93 J. P. 29 

1771. Add, Annotation : — Dlstd. Eastbourne 

County Borough v. Fuller Sc Sons (1928), 93 
J. P. 29. 

1772. Add, Annotation: — As to (1) Refd. East- 
bourne County Borough v. Fuller & Sons 
(1928), 93 J. P. 29. 

1775a. .] — Defts., who owned & used traction 

engines for the purposes of their business, 
drove two of these engines on a very hot day 
in July over a highway belonging to pltfs., 
who were the highway authority for the 
district. The highway, which had been 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines sink into the road at 
a point where the surface was very soft, with 
the result that the road was damaged. Pltfs. 
thereupon brought an action against defts. 
to recover extraordinary expenses, pursuant 
to Highways & Locomotives (Amendment) 
Act, 1878 (c, 77), s. 23, as amended by Loco- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed damages for wrongful abuse of the 
highway by defts. & for nuisance & negli- 
gence : — Held : as agricultural traffip, includ- 
ing heavy traction engines, was admittedly 
part of the ordinary traffic, & the weights in 
the present case were normal, no claim for 
excessive weight or for extraordinary traffic 
could arise under the Act of 1878 ; there was 
no excess whatever by defts. of the lawful use 
of the highway & no wrongful abuse of their 
rights of passing & repassing ; the injury 


and Extraordinary Traffic. 

to the highway was due to a peculiar & 
unique conjunction of heat Sc of atmospheric 
Sc otlier conditions ; defts.* vehicles did not 
constitute a nuisance, & there was no negli- 
gence on the port of defts. — Eastbourne 
County Borough v. Fuller & Sons (1938), 
93 J. P. 29 ; 72 Sol. Jo. 762. 

1810. Add, Annotation : — Dlstd. Eastbourne 
County Borough v. Fuller Sc Sons (1928) 
93 J. P. 29. 

1841. After this case add See, also. No. 1852, 
posV 

1844. To the existing paragraph add as follows ; — 
The surveyor of a highway gave a certificate 
under the above sect, to the effect that extra- 
' ordinary expenses had been incurred by 
reason of extraordinary traffic caused by 
reap, in repairing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before Sc partly after 
the date of the first certificate on a single road 
in one of the townships : — Held : the first 
certificate was good, Sc, with regard to 
expenses incurred before it was made, the 
eriod of six months limited by Summary 
urisdiction Act, 1848 (c. 43), s. 11, for 
recovering the amount began to run from the 
date of the first certificate. 

1852. After this case add “ See, also, No. 1841, 
ante,^* 

1852a. Where more than one certificate 

glven.l -WiRRAL Highway Board v, New- 
ell, No. 1844, ante, 

1858a. Where several contracts.] — Epsom 

Urban Council v, London County Council, 
No. 1818, ante. 


PART IX. SECT. 3, SUB-SECT. 5. 

sw. of f(nrina hanl( —WkiUo^r 

tnthnt fturuh J^oher, (Srot^and) Art, 
.S’. 11)0.1 -The of a 

hiirKU, fouiidinjj; upon the section. 
i»ro\i^?ht ail tW'Alon aRaiust the owners 
of a Rteop natural hank, which sloped 
down from the side of a streot to 
the sea ahore, in order to recover 


the cos(. of fencing the hank : — Ueld : 
the sect, was InapplicahJe, in respoct 
that, in view of their amhlgutty, the 
words ** any other place ** fell to he 
conKtruod la the light of the context 
& of the heading of the group of sects. 
\n which they occurred. &, so construed, 
the places to which the section roforrod 
^xQTc limited to places rendered danger- 

‘22 


uus hy some artificial construction 
connected with buildings or streets. — 
BUCKITC MArUHTRATES 1 ». SEAFIELU’h 
( DOWAOEE CJOT7NTKSH) TRUSTEES, [I 928] 
S. C. 525. —SOOT. 

PART IX. SECT. 3, SUB-SECT. 

d .1-— R. V, FlTZaKBALD 

( 1876 ), 39 U. 0 . R. 297 .— OAN. 



Vol. XXVI. — Highways. Cases 1872—2100. 

1872. Add, Annotation : — ^Refd. Eastbourne County 1876. Add, Annotation : — Reid. Eastbourne County 
Borough V, Puller & Sons (1928), 93 J. P. 29. Borough v. Puller & Sons (1928), 93 J. P. 29. 


Part XII. — Stopping-up or Diversion of Highways. 


1887. Add, Annotation : — Refd. Linton v, New- 
castle-upon-Tyne Corpn. (1929), 142 L. T, 49. 

1894a. Consent of owners of land abutting 

on highway — Condition precedent.] — By sect. 
59 of a local Act ** the corpn. may from 
time^ to time by order stop up whoUy or 
partially any highway which in their opinion 
is unnecessary on such terms as to the vesting 
of the soil Sc other matters as may be agreed 
on between the corpn. & the owners Sc lessees 
of buildings &; lands abutting on the highway 
& on any highway being so stopped up all 
public Sc other rights of way & other rights 
in, over or upon the same shall be absolutely 
extinguished.** By sect. 117 : “ Any person 
deeming himself aggrieved by any order or 
determination of the corpn. or by any 
conviction or order made by a ct. of summary 
jurisdiction under any provision of this Act 
may appeal ... to the next practicable ct. 
of quarter sessions under Sc according to Public 
Uealth Act, 1875 (c. 65), s. 269 ** i—Held : (1) 
it was a condition of the making of an order 
under sect. 59 that there should be an 
agreement between the corpn. Sc the owners 
Sc lessees of buildings & lands abutting on the 
highway ; (2) the “ highway *’ must mean tlie 
whole highway Sc not any part thereof ; & 
the applt. was therefore a pei*son aggrieved 
although his land did not abut on the part 
of the highway stopped up. — Linton v, 
NEWCASThK-UPON-TYNE COKPN. (1929), 142 
L. T. 49 ; 94 J, P. 20 ; 27 L. G. R, 607, H. L. 


1894b. Meaning of highway — Not 

confined to part of highway stopped up.] — 

Linton v, Newcastle-upon-Tyne Corpn., 
No. 1894a, ante, 

1897. Add, Annotation : — Refd. Oldham v, 

Sheffield Corpn. (1927), 136 L, T. 081. 

1922. Add. Annotation ;-~^Apld. It. V. Postmaster- 
General, Ex p, Carmichael (1927), 90 Jj. J, 
K. B. 347. 

1958. Add. Annotation : — Refd. Brown v. Harrison, 
Hourani v. Same (1927), 137 L. T. 549. 

1979a. Not costs of preparing for appeal - 

Order abandoned.] — B. v. Wmo (1825), 4 
B. & C. 184 ; 0 Dow. Sc By. K. B. 323 ; 3 
Dow. Sc By. M. C. 181 ; 3 L. J. O. S. K. B. 
201 ; 107 E. B. 1028. 

1984. Add. . Annotation : ■ Reid. West Midlands 
.Joint Klectricity Authority v. Pitt, Minister 
of Transport v . Pitt (1932), 90 J. P. 159. 

1986, Add. A nnotaiUm : — Consd. Port of London 
Authority v . l^anvey Island (\)tni‘s. (1931), 
H»] li. J. Ch. 03. 


Sect. 1.— METROPOLITAN. 

Por references to Jiondon Huilding Act, 
1894 (c. ccxiii.), ace, noa\ Ltmdon Building 
Act, 1930 (c. clviii.), which replaces the 1894 
Act. 


Part XIII. — Streets. 


1997. Add. A7inoiaiion: — Consd. Iloward-Flanders 
V. Maldon Corpn. (1926), 135 L. T. 6. 

2032. Add. A^inoiation : — As to (2) Consd. A.-G. r* 
Hornsey B. C. (1926), 43 T. L. B. 92. 

2039, Add, Annotation : — As to (2) Consd. A,-G. Sc 
Public Trustee r. Woolwich Metropolitan 
Borough Council (1929), 93 J. P. 173- 
2044. Add. Annotation : — Apld. Dennerley v. 

Prestwich U. D. C. (1929), 141 L. T. 602. 

2075. Add. Annotation : — ^Apld. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2076. Add. Annotation : — ^Apprvd. Dennerley r. 
Prestwich U. D. 0. (1929), 141 L. T. 002. 

2087a. Boundary wall.] — I n defining a general 

PART XI. SECT. 4. SUB-SECT. 6. 

1872 I. Oeneral rule.] — It la not the 
sum actuaUy gpent on repair that 
loooverable by the road anthority, 
whethor that repair iuvolvos recon- 
Ht.nictlon or not. Regard muat bo 
naa tt) all the oiroumatancoa of the 
; the state of the roads when the 
extrjiordinary tratRo commenced, its 
general character Sc snltabllity ft»r the 
uauic reaaonably tt> bo oxiwctod 
uiereon, the amount of onlinary 
trafUo whether of deft, or other persona, 

« the extent & nature of the repairs 
roaaonably required. Deduotlona 


line of buildings under Londt>n Building Act? 
1930 (c. clviii.). s. 22, a boundary wall cannot 
be taken into considcu’atiun eitliej* by the 
superintending architect or by the Tribunal 
of Appt‘al on an ap])eal from Ids c(‘rtificate. 
— Mo LINS Machine Co., Jyio. v . IjONDox 
County (’ounoil, [1932] 1 K. B. 704 ; 101 
I.. ,1. K. B. 2rd) ; 117 L. T. 457 ; 95 J. P. 202 ; 
29 1.. (b H. 027. 

2093. Add. Annotation: — Consd. Black v. George 
Parker Sc Sons, Ltd. (1929), 142 I.. T. 130. 
2100. Add. Annotations : — Consd. Sittingbourne 
IT. D. C. V. Lipton, Ltd. (1030), 47 T. L. B. 
120. Refd, Moliiio Machine Co. r. L. i\ C. 
(1931), 95 J. P. 202. 


malities. — LARruion v. i^uonvnY Tow.v 
(191.3), 24 O. W. JL ttr)9 ; 4 O. W. N. 
1289 ; 11 D, L. U. 111.— CAN. 

PART XII. SECT. 2, SUB-SECT. 2.— A. 

h i. - — Under lUghimi/ Act. 
It. 8. iV. 1927 of jurii maler 

sect. .30 to consider whether hiuhwau 
neccHsarij.'i - iX. v. Bklliveait, Kx jt. 
Lr Hlano (1930), 1 M. r. R. 28. - 
CAN. 

— l>ut!/ of snpa'visor to 

view lands— Amounts to judwial act.\ 
— R. V. Brluvrau, Ex p. T.u Blanc 
(1930), 1 M. P. R. 28.— CAN. 


should also be made If roada ^vheu 
repaired are In a better condition than 
before extraordinary traffic oom- 
Trionccd. — Down County Council v. 
Stewakt, [1927] N. 49. — IR. 

1881 i. Veductwna <£: allowances — 
Improvemeni of road dne to repair.]— 
Down County Council v. Stkwaim'. 
No. 1872 1, ante.— IR. 

PART XII. SECT. 2. SUB-SECT. 1. 

sx« Nccessily for comjjliancc with 
statutory formalities.] — Held : a public 
highway cannot be chased without 
complying with the statutory for- 
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Cases 2102— 2285a. English and Empire Digest Supplement. 


2102. Add, Annotation : — Consd. Sittingboumo 
V. D, 0. V. Lipton, Ltd. (1930), 47 T. L. R. 
120 . 

2203. Add: Annotation : — Apld. Ashby - do - la- 
Zouch Grdns. v. Summers, [1928] 2 K, B. 397. 

2204a. Recovery of expenses of repairing 

dangerous structure — London Buiiding Act, 
1894, s. 116 — Summary Jurisdiction Act, 1848 
(c. 43), s. 11.] — A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
make it safe, & on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate under sect. 116 (1) of the above Act 
of 1894 to fix the amount of the expenses & 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
tlie above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose the date when the complaint was 
made : — Held : the six months* limitation of 
time applied to proceedings under sect. 116 (1 ) 
of the Act of 1894, & the time ran from 
the date of the demand, & the magistrate*s 
decision must be affinned. — London County 
Council v. Owned op 14, Lee-street 
Stepney (1926), 135 L. T. 182; 90 J. P. 
145 ; 42 T. L, R. 543 ; 24 L. G. R. 386, D. C. 

2229a. Part of premises fronting another street.^ — 
Deft, in 1903 purchased a house which 
fronted on G. road. In 1907 she bought a 
strip of land which she used to form a 
carriage drive to the house. In 1904 her 
husband became the tenant of a field to 
the south of & adjoining the liouso & land. 
The field fronted on E, road. In 1907 deft, 
inu’chased the field, but entered into a tenancy 
agi’eement letting it to her husband, & from 
that time the field & the house & land had 
been separately assessed by the local 
authority though in fact the tenancy agree- 
ment between deft. & her husband 
ceased to exist about 1918. In 1920 E. 
road was made up, the usual course being 
followed under Public Health Act, 1875 
(c- 55), ss. 150 & 257, with the result that 
pltfs. claimed a charge, for the admitted 
proportion due from deft, of the expenses 
incurred in making up E. road, on the whole 
of doft.’s property, including her house & 
grounds as well as the field, as fronting, 
adjoining or abutting on E. road : — Held : 
the house & grounds & the field must be 
considered as being one close, & as such the 
whole was liable to a charge for making up 
E. road as fronting, adjoining or abutting 
thereon. — Altrincham Urban District 


Council v, O’Brien (1927), 91 J. P. 149 ; 25 
L. G. R. 309. 

2244a. .] — (1) A notice given to a 

frontager to make, up the portion of the 
street opposite to his premises under Public 
Health Act, 1876 (c, 55), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
^^l be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words “ the same ” contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, & not to the whole street. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under tlie above sect, is sulTicicnt.— 
Sunderland Corpn. v. Gray, [1928] Ch. 
756; 97 L. J. Oh. 411; 136 L. T. 405 ; 91 
J. P. 52 ; 25 L. G. R. 139. 

2252a. “The same.”] — S underland Corpn. 

V. Gray, No. 2241a, ante, 

2253. Add, Annotation: — Consd. Cardiff Corpn. v, 
Cardiff Pure Ice & Cold Storage Co. (1930), 
05 J. P. 11. 

2254. Add, Annotation: — As to (3) Consd. Cardiff 
Corpn. V, Cardiff Pure Ice Cold Storage 
Co. (1930), 95 J.P. 11. 

2254a. .] — Sunderland Corpn. v. 

Gray, No. 2244a, ante, 

2268. Add, Annotation : — Js* to (2) N.F. Sundci*- 
land Corpn. v. Gray (1020). 136 L. T. 405, 

2280. Add, Annotation : — Refd. C.ardiff Corpn. v, 
Cardiff Pure Ice & Cold Storage Co. (1930), 
95 J. P. 11. 

2282a. Two streets repaired at same time.]- 

A local authority which has executed repairs 
to streets under Public llealtli Acts Amend- 
ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account K 
apportion the combined exi^cnses among the 
frontagers of both streets. Nor have the 
justices, before whom the local authority 
seek to recover such expenses, any juris- 
diction to investigate the accounts A- separate 
the expenses of tlie two streets foi' the pur- 
pose of making a proj)er apporlionnuuit. — 
Nash v, Giles (1926), 96 L. J. K. 13. 210 ; 13(i 
L. T. 352 ; 91 J. P. 19 ; 43 T. L. R. 121 ; 25 
L. G. R. 66, D. C. 

2285a. Effect of agreement between frontagers — 
Frontager not to be liable for maintenance of 
road until taken to by local authority— 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.] 
—Moore v, Todd (1903), 08 J. P. 43; 19 
T. L. R. 042 ; 2 L. G. R. 376, C. A. 

'roWNSIUP, COUNTT or 
Lincoln v, Soirra Grimsby Townsuu* 
(1921), 19 O. \V. N. .'ilG ; 58 D. L. K. 
599.- CAN. 

ed. Meaning of ** fonning'** dr 
** making ** To “form" a 

stroot is to alter Its natural surface s<» 
as to provide the desired sliapc or 
contour. To “ make " a Blrccb iu- 
volvos addlnpr wliero uoccssary an 
artificial surface to the natuml or 
fonned surface of the stroot. — H owe 
V, Drsmicrr Gouncil of PBOSPEcrx’ 
(1929), S. A. S. R. 402.— AUS. 


PART XIII. SECT. 2, SUB-SECT. 2. 

sa. Vurrhase for widening (£r improve^ 
vient — What ia due compenaaiion ,] — 
Hr Macdonald &: Toronto Corpn. 
(1912), 27 O. L. \i. 179 ; 4 O. W. N. 54 ; 
S 1). L. U. 30H.— CAN. 

sb. Power to aegvirc land beyond 

quanta jf actually required.] — Held : 
under Munieipal Corpus. Act, 1920, 
w- 1 92 a luuniiilpal corpn. is empowered 
when wideuinpT a street, to acquire 
not only what land is required for that 
purpose, hut also to acquire, If tlie 
corpn. deems It expedient, land 


additional thereto on either or both 
sides of the street In question, provided 
land is required for the purpose of 
w’Jdeniiur the street & that the land 
proposed to he taken, is on either or 
i)otb sides of the street & whether or 
not the land is owned In part hy one 
owner & in part by another. — W el- 
lington Ck)HPN. V, Dealt, 11929] 
N. Z. L. R. 352.— N.Z. 

PART XIII. SECT. 2, SUB-SECT. 3. 

o I. .1 — South Grtaisby Town- 

Bnn» V, County of Lincoln 8c North 

24 



Vol. 2CXVI.— Highways. Cases 92816-2430b< 


2816. Add, Annotation : — ^Refd. Dennerley v, 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2318. Add. Annotations : — Refd. II. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. Consd. Dennerley 
. t». Prestwich U. D. 0. (1929), 141 L. T. 002. 

2326. Add. Annotation : — Refd. I, R. Oomrs. v. 
Sneath (1932), 48 T. L. K-. 241. 

2340. Add. Annotation : — Refd. Orediton Gas Co. 
V. Croditon U. C., [1928] Ch. 447. 

2351. After this case add the following new sub- 
section : — 

vi. Other Cases. 

2351a. Action to recover expenses — Form of writ — 
Names & addresses of owners not known.] — 

Pltfs., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, “ & the owners of certain lands 
adjoining ” the road “ more particularly 
described in the indorsement ” on the writ, 
“ whose names & addresses are not known to 
X)ltfs.” Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word “ owners ” the words “ at 
the time of the completion of the works 
referred to in the indorsement liereon,’’ & 
Ihey also asked for leave* U) effect substituted 
s(‘rvi(*e on defts. so described by affixing 
copies of the writ on tlie respective premises : 
—field : the writ, in not giving the names & 
addresses of defts. other than A., did not 
c.omply with the form of writ which had the 
basis of statutory authority was prescribed 
by U, 8. (/., Ord. 2, r. 3, &: Appendix A, 
J’art 1 ; the writ, wdiether as originally issued 
or as ijroposed to be amended, was bad as 
against the jjcrsons so sought to be made 
defts., the words following A.’s name must 
be struck out. — Friekn Barnet Urban 
('OPNCIL V. Ada^vis, [1927] 2 Ch. 25 ; 90 
L. J. Ch. 145 ; 130 L. T. 049 ; 91 J. P. 00 ; 
25 L. G. R. 75, C. A. 

2353. Add. Annolallons : — .l-s lo (1) Refd. Sunder- 
land Corim. V. Priestman, [1927] 2 Oh. 107. 
vis to (2) Consd. Payne v. Cardiff R. D. C. 
(1931), 47 T. L. R. 532. 

2357. Add, Annotations : — Apld. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 022. Refd. Paddington 
B. C. r, Pinucane, [1928] Ch. 567. 

2360. Add. Annotation : — Distd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 002. 

2364. Add. Annotation : — Apld. Paddington B. C. 
V. Pinucane, [1928] Ch. 507, Refd. Bristol 
Corpn. V. Virgin, [1928] 2 K. B. 622. 

2366. Add. Annotation: — Refd. Priern Barnet 
U. 0. V. Adams, [1927] 2 Ch. 25. 

2367a. Form of writ.] — P riern Barnet 

Urban Council v. Adams, No. 2361a, ante. 

2367b. Before expiry of time for summary 

proceedings.] — The two remedies conferred 
by Public Health Act, 1875 (c. 55), s. 257, 


are concurrent, &; a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the sect.— - 
Sunderland Corpn. v. Priestman, [1927] 
2 Oh. 107 ; 90 L. J. Ch. 441 ; 137 L. T. 088 ; 
26 L. G. R. 64. 

2405a. Burial ground ** attached to place of 
worship.] — The exemption from liability for 
the expenses of private street works ^ven 
by Private Street Works Act, 1892 (c. 57), 
s. 10, to a burial gi'ound “ attached ” to a 
“ place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,’’ extends only to a burial ground in 
hysical attachment or contiguity to the 
uilding, & does not include a burial ground 
at a distance, “ attached ” to the place of 
worship in the functional sense that it is 
owned & maintained by the congregation of 
the place of worship for their members. — 
Holy Law South Broughton Burial 
Board v. Failsworth Urban District 
Council, [1928] 1 K. B. 231 ; 90 L. J. K. B. 
713; 137 L. T. 483; 91 J. P. 104; 43 
T. L . R. 519 ; 25 U G. R. 324, D. C. 

2405b. Vacant land adjoining chapel.] — An objec- 
tion was made by tlio trustees of a chapel 
to the inclusion in a provisional apportion- 
ment under Private Street Works Act, 1892 
(c. 67), of certain vacant land adjoining the 
chapel, on the ground that the land was 
exempt from expenses under sect. 10 of that 
Act & Poor Rate Exemption Act, 1833 
(c. 30), B. 1. Tlie trustees were owners of 
the land, & at the time of the provisional 
apportionment it was their intention to erect 
a Sunday school thereon communicating by a 
corridor with the chapel : — Held : the land 
was not exempt from expenses as a “ place ” 
or “ premises ” exclusively appropriated to 
religious worship witliin the above Acts, as 
the words “ place ” & “ premises ” refer to 
buildings only, & cannot include a piece of 
vacant land ; & there was no evidence on 
which it could be held that the land was 
within the curtilage of or formed part of the 
site of the chapel. — Ilford Corpn. v. Mal- 
linson (1932), 147 L. T. 37 ; 96. J. P. 185 ; 
48 T. L. R. 358 ; 30 L. Q. R. 201. 

2409. Add. Annotation : — Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 55. 

2419. Add. Aniiotation : — Refd. I. R. Comrs. v. 
Sneath (1932), 48 T. L. R. 24J. 

2423a. .] — Chatham Corpn. v. Wright, No. 

2447a, post. 

2430a. .] — Chatham Corpn. v. Wright, 

No. 2447a, post. 

2430b. After completion of works.] — When 

an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 
sect, 8 to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices 


part XIII. sect. 2, sub-sect. 4.— 

A. (m) ii. 

sc. Owner al time of commencement 
of action.]-- A municipal council did 
certain pacing, korbing:, & guttering: 
work in a public road. At that time 
deits. were the Joint owners of land 


on tho same side of the road. & adjacent 
to the work done. Before any steps 
w'ore taken to recover any part of the 
cost defts. parted with the ownership 
of the land. Thereafter tho council 
brought an action against them to 
recover half the cost of the work ; — 
Held : tho wonls “ tho oumer for the 
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time being ** in Local Government 
Act, 1919, 8. 243, meant tho owner at 
the time of tho coramencemont of the 
action, & therefore that defts. were not, 
liable. — Ulmarua Munigipai, Council 
V. Notaras (1929), 29 S. R. N. S. W. 
601; 40 N. S. W. \V. N. 179: 9 
L. a. R. 80.— AUS. 



Cases 2430b— 2449a. English anh Empirk Digest Supplement, 


liave no jurisdiction to detcsrmine an objection 
under sect. 7. — Faulkner v. Hythe Corpn., 
1 1927] 1 K. B. 532; 96 B. J. K. B. 107; 130 
li. T. 329; 91 J. P. 22; 43 T. L. U. 55 ; 71 
Sol. Jo. 20 ; 25 B. G. R. 00, 1). O. 

2432. Add. A nr}otuiion : — Rofd. Faulkner v. Tlytbe 
Oorpn* (1926), 43 T. L. H. 55. 

2436. Add. Annotation : — Refd. Dennerloy v. 
Prestwich U. B. C. (1929), 141 L. T. 602. 

2439a. Sale by owner —Necessity for demand 
on purchaser — ^Limitation of action*] — Defts. 
being a local authority having duly made a 
final api3ortionment under Private Street 
Works Act, 1892 (c. 57), 8. 12, of the expenses 
of certain private street works, demanded in 
1910 the amount thus apportioned from an 
owner of land abutting on the street thus 
made up. In 1927 the latter sold the land 
in question to pltf. without having satisfied 
defts.* demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts. 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the owners for the time being of the land 
in respect of the apportioned expenses, 
together with interest thereon : — Held : 
(1) although defts. tnight have lost their 
right to sue the original owner for the 
expenses they were not prevented from suing 
pltf. as a subsequent owner for the time 
being. A demand on such owner w^as 
necessary to complete the cause of action 
for such expenses & Stat. Limitations did 
not begin to run until such demand had been 
made ; (2) on the footing that Real Property 
Limitation Act, 1874 (c. 57), s. 8, was 
applicable, that sect, did not apply to defeat 
a (daim against pltf., the owner for the time 
being, because defts. had no present right 
to receive the sum set off from pltf. until 
he became owner & twelve years from that 
date had not elapsed. — Dennebley v. Prest- 
WK’H Urban DiSTRif:T Council, fl930] 1 
K. B. 334 ; 99 L. J. K. B. 25 ; 141 L. T. 602 ; 
94 ;r. 1*. 34 ; 45 T. L. R. 659 ; 73 Sol. Jo. 530 ; 
27 L. G. R. 618, C. A, 

2440a. - — On default of instalment.] — A local 
fiuihority had carried out certain street 
improvenumts, Sc premises had, under Priyai^ 
StveA.‘t Works Act, 1892 (c. 57), s. 13 (1), 
become charged with the sum apportioned 
to t hem in respect of the improvement.s, that 
Hum b(dng ordered to be paid by instalments: — 
/IM : the Jocal authority, under t)ie powers 
coribuTcd by Private Street Works Act, 1892 
(c. 57), s. 13 (1), & Law of Property Act, 
1925 (c. 20), s. 101, had power to sell the 
prtmiises, not merely when the whole of the 
ftpf)oi tioncd sum w^as due, but also w'hen an 
instalment was in default. — Payne v. Car* 
OIFF PUJtAL DiSTjaCT < 'OFNCIL, [1932J 1 

K. B. 241 ; 100 L. J. K. B. 626 ; 145 L. T. 
.575 ; 95 .1. P. 173; 47 T. L. R. 532; 29 

L. (b R. 507. 

2443. Af/d. Annotation : — Refd. Faulkner v, Hytbe 
Corpri. (1926), 43 T. L. B. 55. 

2447. Add. Annotation : — Folld. Cliatham Corim. 

Wright (1929), 142 L. T. 431. 

2447a. .] — An urban sanitary authority, 

acting under the Private Street Works Act, 
1892 (c. 57), r€\solved t-o execute certain 
private street works in a street/ in their 
district, A. t-o contnhute a, c,f*rtain poT*tion of 


the expenses thereof, & that in settling the 
apportionment of the balance of the expenses 
thereof, regard should be had to the greater 
or less degree of benefit to be derived from 

• the works, by the premises of the frontagers, 
& they approved provisional apportionments 
^ on the frontagers which were duly served & 
deposited in accordance with tlie provisions 
of the Act. Two of the frontagers objected 
to the provisional apportionments on their 
premises, before justices, who expressed the 
opinion that the proposed works were not 
unnecessary ; that the estimated expenses 
were not excessive ; that the premises of the 
objectors should not be excluded from the 
apportionment ; but they stated that they 
considered the proposed works were un- 
reasonable in tliat it was not reasonable that 
the objectors should bear the whole of the 
amounts shown in their provisional apportion- 
ments. Accordingly they approved the plans, 
sections, specifications, & estimates of the 
urban sanitary authority, but quashed in 
I>art the apportionments on the objectors’ 
premises, by reducing each of these two 
apportionments by £100. ’J.'hey confirmed 
the apportionmenii on the other frontagers : 
— Held : the justices had sought to compel 
the urban sanitary authority to increase their 
contribution at the risk alternatively of sacri- 
ficing the scheme as a whole. It was not 
within the province of the justices, directly 
or indirectly, to compel the urban sanitary 
authority to make a larger contribution than 
that w hich they hod already agreed to grant. 

Upon the further consideration of the case, 
the justices must adopt one of three courses : 
increase the apportionments on the other 
frontagers to satisfy the balance of £200 ; 
quash the whole of the apportionment ; or 
adjourn the matter, giving the urban sanitary 
authority the opportunity of considering 
whether they w^ould pass a new resolution 
increasing their contribution by the £200 
{per CuH.). — C hatham Oorpn. v. Wright 
(1929), 142 L. T. 431 ; 94 J. 1\ 43 ; 28 
L. G. B. 4, D. C. 

2449a. Time fixed by order— Reasonable time — 
What must be considered.] — Under sects. 33, 
34 of Cardiff Corpn. Act, 1884, the corpn. 
made an order that a strtjot, not being a 
lughw^ay repairable by the inhabitiints at 
large, should be paved, kerbed, etc., within 
(»wo months. The estimate & plan deposited 
in accordance with sect. 33 of the Act showed 
that under part of the street a sewer was to 
be laid by tlie corpn, while the work was 
being done, <te the order showed that some 
of the frontagers were required to connect 
the works which they were required to do 
with the new sewer. Certain frontagers did 
not comply with the order, &■ the work was 
done by the corpn., &, after service of notice 
of apportionment of the expense of the work 
& demand for pa^mient, the coi’pn. applied 
Ix) the ct. by originating summons, for a 
declaration that the proper proportion of the 
costs of the work, with interest to date of 
payment, was a charge upon the premises of 
those frontagers, in accordance with sect. 51 
of the Act : — Held : the time fixed by the 
order was not, in the circumstances, un- 
reasonable ; nor was there any evidence to 
establish that if the frontagers had done the 
work themselves the corpn, would have 
hampered them by laying the sewer simiil- 
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taneously with their work. The frontagers 
were entitled to comply with the order & to 
restrain any interference with them in doing 
so, but not having so complied, they were 
liable for the exj^ense of the work being done 
tor tJiein & the corj^n. were entitled to the 
relief claimed.— Cardiff Oorpn. v, Cardiff 
Pure Ice & Cold Storage Co., Ltd. (1930), 
96 J. P. 11 ; 29 L. G. B. 29, C. A. 

2466a. Powers of magistrate.]— B. Corpn. 

proposed to execute certain private street 
works under Birmingham Corpn. (Con- 
solidation) Act, 1883, ss. 46-50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 67). The corpn. duly 
complied with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the street, according to 
their respective frontages. Itesps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. Tlie stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the estimated expenses w’^ere too 
heavy. lie reduced tlic estimate & ordered 
that one resp. should pay one-half & each 
other resp. two-thirds of the resx^ective sums 
named in the provisional apportionment : — 
Held: inasmuch as the corpn. had not 
resolved that the apportionment sliould be 
on any basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to that limitation, ho must consider & 
determine, upon evidence, whether the pro- 
posed works were in any, & what., respect 
umiecessary, & musi^ have regard to any 
alternative proposals, if resps. made any & 
supported them by evidence, to the cost 
thereof. — Birmingham Corpn. v, Mother- 
General OF Convent of Sisters of CiiAiirTY 
OF St. Paul (1927), 91 J. P. 180 ; 44 T. L. R. 
31 ; 25 L. G. K. 517, D. C. 

2470a. Not mortgagee of pews & vaults In & 


under church.] — Chorlton upon Medlock 
(Constables & Burgesses) v. Walker 
(1842), 10 M. & W. 713 ; 12 L. J. Kx. SS ; 
7 L P. 102 ; 152 E. H. 071. 

2523. yidd. AvnoialUms ~Af{ /o(l)Consd. Salis- 
bury A J<V)idingb!ldge Distiict l)rii.inag<‘ 
Board v, »Southt?rn 'ranuing Co, (1920), Ltd., 
11927] 2 K. B. 5(i0. As io (2) Consd. A.-G. v. 
Sharp (19.30), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v, British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Generally, Refd. A.-G, v. Premier IJne, 
Ltd., [1932] 1 Ch. 303. 

2534. Add, Annotations : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v, 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 

2572. Add, Annotation : — Refd, A.-G. v. Sharp 
(1930), 143 L. T. 307. 

2575. Add, Annotation . : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

2580. Add. Annotation : — Consd. A.-G. v. Prices’ 
Tailors (1928), Ltd., [1930] 2 Cb. 310. 

2580a. Conversion of two shops Into one.]— 

Lefts., who had purchased two houses with 
the shops on the ground floors projecting 
towards the street on which the premises 
fronted a few feet beyond the exterior walls 
of the two upper floors, submitted to the 
local authority plans of some x>roposed 
alterations. These consisted in the main in 
the conversion of the two shops into one 
continuous shop with a single entrance from 
the street in a new jiosition. The local 
authority took the view that the projjosed 
alterations amounted to taking down the 
front of the premises for the purpose of re- 
building, so as to entitle them to prescribe a 
new building line under the Public Health 
Act, 1875 (c. 55), s. 155. They therefore 
refused to approve the plans & called on 
defts. to set the ground floor front back to 
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sd. Single scheme for several street'^ 
eommunicating with one another — Right 
of authority to recover cost from owners. \ 
A iiinnicipal coudcII in proceeding 
und('r Local Govt. Act, ss. 

may properiy adoiJt a snccilJcutiou, 
estimate & Rchciuo of didtributloii of 
tbo cost of forming, levelling, etc'., 
nevt^ral streets communicating with one 
another & enforco payment of a 
proportionate part, of the cost of the 
wliolc scheme against the owner of 
Tn'omirtCR adjoining or abutting on 
one or more only of sucdi streets.— 
MacGowan V. St. Kn.T).\ Vity, lliViS) 
V. L. R. R52 ; ll«28] L. R. 2.'>4. 

AUS. 


se. “ OjH'ning or establishing 'new 
}<tnrf " -T- What amounts io.] — Jfe 
'PonONTO & SATTNDlCllfl, [11131] 2 

I). L. I{. HJO ; (). R. no.- CAN. 


sf. Notice to property owners — 
i>ef votive notice — For less than pre- 
scribed period .] — Sandhinoham City 
< ioKPN. V. Rastment (1928). 40 C. L. 11. 
•Ri; [1028] V. L. n. 312; [1928] 

Argus L. U. 173.— AUS. 

sff. Necessity for — Before works 

entered upon.] — Ditnn v. Braybrook 
SITIRK, [19281 V. L, H. 404; [19281 
Argus L. K. 286.— AUS. 


MX, statutory liubilUy of City — ^A’^on- 
fulfUmpd — Validity ofsuhseQueni sfatide 
yn posing liabilUy on frontagers ,] — By a 
<hiebec statute of 1910 the City of 
Montreal within six months was to 
inacadamiso certain streets, lucliidlng 
St,vec^t, ill a tomisblp t,her<d>.v 


annc'xcd to the City, but later ste lutes 
poRtponed \mtil May. 1920, the date 
for completing the work. In 1910 the 
City had no power to charge the cost 
of pa\ing streets agahist the frontagers, 
but statutes of 1911 & 1914 gave the 
City that power in the emso of per- 
manent paving. In .Tuly, 1925, the 
Citj passed a rcsolutiou that S. fc^treet, 
which had not bccai macadamised, 
should bo jK'rmaiieiit.Iy paved & that 
tlio frontiigers thereon should be taxed 
in respect of the cost. Accordingly, 

8»t,r(H't. was pc.rmaiundly pavctl with 
asplialt. In 1928 resps., aa frontagers. 
W(*n‘ a,SH<*Hsed to tax iindtT a statute of 
that year, which provhlcd that the cost 
of all pavings laid since .Ian, 1, 1919. 
should be ijhai'ged to tlm frontagers 
at a spocitied rate. All t!a; statutes 
above mentioned w'crc (‘iiacted as 
amendments of the City’s statutory 
charter of 1899 : — Held : having regard 
to the Hpecllic terms of the statuR' 
of 1928 it applied to S. Htrect, notwith- 
standing the unfultnied (»bligatioiis of 
the City under the statute of J910, & 
a.cc.ordingly the assessment w as valid. — 
Montkkar (City) v. Montreat. 1n- 
nrsTRiAL Lanp Co., Ltp., [1932] A. C. 
700: 101 L. .1. V. C. 172; 147 h. T. 
517, I‘. C\— CAN. 

PART XIII. SECT. 2, SUB-SECT. 6.— B. 

sh. Bye-law authorising opening of 
street — Before land aegmred .] — A bye- 
law passed by the council of a town 
authorising the opening & improving 
of a sti-oet shown upon a registered 
plau, (18 a IcKuil improvement under 
iiocal Improvement Act, U. S, O. 1927, 

27 


c. 235, was held not to bo invalid or 
illegal because the land for the street 
had not been acquired by thn corpn. 
before the bj"e-law was passed. — Re 
CiiAi*i»us & La Salle Town, [1928 1 
2 D.L. R.950; 02 O. L. 11. 140.- CAN. 

sk. Bye-law prornding for construction 
of sidewalks- ~ Street not opened — Ultra 
vires.]— Re. CriAPrrs & La Halt.e 
Town, [1928] 2 1). L. li. 950 ; 02 
O. L. R. 140.™ CAN. 

si. Width of cntran.ee to nr^o street — 
Existing entrance a narrow road —Over 
land of third party.] — Rose v. Hyi^en- 
iiAM Local Administration & Health 
Board (1028), 49 N. L. R. 203.--S. AF. 

sm. Rye -law closing pari of road 
allowanci — No aUenwtire way of access 
to private land — Invalid.]— (in Moui: v. 
Westminster, [19291 4 D. L. R. J ; 
64 O. L. R. 344.— CAN. 


PART XIII. SECT. 2. SUB-SECT. 6.— D. 

b i. Lots bordering on navigable 

rirrr.J”" Land Registry Act, c. 23 of 
1900, H. 08, dealing with the sub- 
division of land into lowm or other lots, 
provides, inter alia, that, in case a lot 
borders on the shores of any navigable 
w'ater, streets leading to & continuing 
to such water must be shown at a not 
greater distance apart than 600 feet : — 
held : the object of tho section was 
to require laud abutting on navigable 
waters to be subdivided so as to 
provide straight Sc eontlnuouH access 
t.o the water at intervals of not less 
than 600 feet . — Be fiONRDALK IOhtate 
( 1907), 12 B. O. n. .366. CAN. 
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the existing exterior walls of the floors above. 
Dcfts. having refused to comply, this action 
was bnmglit on tlui relation of the. loca.l 
aiitliority pltf. moved for a declaration 
that deJ'ts. were not entitled to build beyond 
tJje prescribed line for an order on them to 
remove so much of fbe new front of the shop 
as projected beyond that line : — Held : the 
local authority had no power to prescribe a 
new building line under sect. 155, because 
(1 ) on the true construction of the sect. “ th<i 
front ” included the exterior walla of the two 
upper floors as well as the exterior wall of 
the ground floor, & (2) in any case the 
alterations made to the premises did not 
amount to taking down the front of the 
ground floor. — A.-Cr. v. Prices’ Tailors 
Ui‘28), Ltd., rUKiO] 2 Ch. 316 ; 39 L. J. Ch. 
511; M3 L.^T. 416; 91 J. P. 226; 20 
L. O. li. 15, 0. A. 

2580b. -- — “ Front *’ of the premises — What 
included.] — A.-G. v. Prices’ Tailors (1928), 
Ltd,, No. 25S0a, a)iie. 

2591a. Meaning of “ new building — Recon- 
structed building not included.] — Ballard 
V. Horton’s E.state, Ltd. (1926), 21 L. G. It, 
499, i). O. 

2592a. Meaning of ** erections & ** obstruc- 
tions ” - Includes petrol pumps.] — Clause 

36 (a) of a town planning sclieine, provided 
that “ where a building lino is shown 
upon the map (pre])ared for the scheme) 
in respect of any existing street or proi)osed 
new' street no building or erection other 
than boundary walls ^ fences shall be 
erected or set up nearer to the street than 
such building line.” (’lauso 40 (6) of the 
sclicme xR’ovided tliat ” no post, rail, fence, or 
()th(‘r obstniction shall bo erected in front of 
any shop or business premi.ses in advance of 
the building lines tixed by clause 36, clause 37, 
clau.^^e 39 or this clause.” t3aiise 70 of the 
scheme provides j^enalties for brcacli of these 
clau.ses, Applt., wdio was the proprietor of .a 
motor garage, which was situated in an 
existing street for wdiich a building line wtis 
.shown on the map referred to in tlie sch(‘rne, 
erected two petjol pumps in a forecourt in 
front of his premises, which was nearer to tlie 
Jiighway ^ abutted thereon cVr w'as in advance 
of the building line sljown upon the map <fc 
between that building line ^ the front 
boundary of the prenii.ses :~ilc1d : the 
pumps were “ erections ” within clause 30 (a) 


of the scheme & also “ obstructions ” within 
clause 40 (6), & applt. liad been rightly con- 
victed of offences under those clauses. — 
Mackenzie Abboit (1926), 24 Ti. G. IL 444, 

l>. G. 

2592b. Building already erected when building line 
prescribed— Right to compensation— In re- 
spect of restriction on future extensions.] — 

Surrey f B ounty Council r. Caterham 
ENTPRiTAINMENTH, LtD. (1930), 94 J. P. Jo. 
189, I). 0. 

Sub-sect. 8. — lAirROVEMENT Line in Strei':ts. 

For Public Jfcalth Act, 1875,” read 
” Public Health Act, 1925.” 

2592c. “New erection -What amounts to.] — 

Hold : the o))joct of Public Health Act, 1925 
(c. 71), s. 33, is to facilitate the widening of 
strecds by enabling local authorities to ])re- 
scribe an improvement line to whie.h buildings 
will t'ventually bt' set back, Ac it is coiitem- 
jdated tl)at the aiithoriticvs will for that piu- 
])(»so then exercise the power conferred on 
th(^m by l*u})lic Health Act, 1 875 (c. 55), s. 151, 
of piirchiLsing premises. In order not to in- 
crease the burden of comijensatioii which the 
exercise of that X)ower involves, Public 
Iloaltli Act, 1025 (c. 71), s. 33 (5), enacts 
that no new^ (‘rectioti can be placed on the 
street side of the improvement line. Besps.’ 
shoj) had in DOS been mov(*d back, leaving a 
j)aved forecourt in front of the shof; so moved 
!)ack upon which they used to expose tlieir 
goods. After an imprinManont line had been 
fjre.scribed in 1927, resps. again enclosed the 
forei^ourt into the .shop, bringing the shop 
front back to its old levid, wiiicli was beyond 
and on the sti(‘et side, of the improvement 
liru* : —Held : this was a ” new . . . erec- 
tion ” within sect. 33 (5). — Sittingbotjune 
Lkban Di.sttuct Council v. Trpton. Ltd., 
11931] 1 K. B. 539; 100 1.. J. K'. B. 109; 
1 14 L. T. 211 ; 95 J. P. 18 ; 17 T. L. it. 120 ; 
29 L. G. B. 83, D. C. 

2592d. Increase of burden on local autho- 

— ^^iT'^NOBOUHNE GrBAN DiSTIUCT 

Council v. Lipton, Ltd., No. 2592c, emte, 

2596. Add, A nrudal ion Generally ^ Refd. Salis- 

l)ury Ai J^’ordingf 'ridge Distri(‘t Drainagi' 
Board v. Soid-lcTn 'Famiing (••>. (1920), Ltd, 
[1927] 2 K. B. 566. 


Part XIV. — Footpaths. 


2609. Add. A nnoUdion : /l.s lo (2) Consd. Bryant 
c. Marx (1932), IS T. J.. B. 621. 


Part XV. — Bridges and 

2630. Add. (yUalion : — 95 L. J. Ch. 86. 

2644a. Agreement to maintain bridge over canal— 
Extent of duty Tow-path raised to avoid 
flooding —Whether council bound to raise 
bridge.) - Tin* construction of a canal involved 
the‘ interception of a c(‘rl.a.in {)ublic road ; &; 


I, Add, Anywiabon : — Apld. A.-G. & Public 
Trustee v. Wuohvicli Metropolitan Borough 
Council (1929), 93 J. P. 173. 


Approaches thereto. 

the canal co., in accordance with its statul/ory 
obligation.^, carried the road over the canal 
by meams of a bridge. 3’he canal subse- 
quently became vested in a railway co., who 
wore rccpiired under 17 of the IB^gula- 
1,iou of Bailways Act, JS73 (c. 48), to keep 
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the canal open & navigable. At a later date 
the railway co. entered into an a^cenicnt 
with the county council having jurisdiction 
in the locality under which the council agreed 
to renjove the bridge & to construct a new 
bridge in substitution therefor ; & the council 
covenanted that they would “ from time to 
time & at all times thereafter well & suffi- 
ciently maintain & repair the new bridge & 
the roadway & footpaths upon the same & 
the approaches thereto.” The agreement 
provided for a headway of six feet between 
the arch of the new bridge & the towing-path 
X>assing under it. The bridge & the neigh- 
bouring part of the canal for considerable 
distances on both sides of the bridge were in 
a mining area which had been subsiding for a 
long time prior to the agreement ; & within 
sixteen years thereafter, owing to fui’ther 
subsidences, there was a general sinking of 
the bridge & the towing path. As, 
however, the water level remained the same, 
the railway co. found it necessary, in order 
to avoid flooding, to raise the towing path, the 
resulting effect being that tlie headway 
between the bridge &; the t/owing j^ath was 
I'educed to four iect six indies, which was 
insufficient for tlie convenient working of the 
canal : — Held : the covenant on the jiart of 
defts. to “ maintain ” the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for tlie use of the water way, even although 
})ltfs. had found it necessary to raise the 
towing jiath. — G kkat Westeiin Ky. v. 
Monmouthshiue County ('ouncte (1929), 
94 J. P. 0 ; 27 L. G. K. 500, C. A. 

2650. Add. yin nutation : — Refd. A,-G. v. Ilornsev 

U. C. (1020), 43 T. L. K. 02. 

2661. Add. Annotation: — to (2) Distd. Great 
Western Railway v. Monmouthshire Oountv 
Council (1929), 01 J. P. 0. 

2705. Add. Aruwtation : — Reid. Manchester Corpn. 

V. Aud(^nsliaw & Denton TJ. D. Councils 
(1928), 139 L. T. 509. 

2708a. Dock swing bridge — Liability for main- 
tenance.] — Pltf. was injured by tripping 
over a nail xuojed/mg from Die foot way of a 
swing bridge which defts., the Port of Lcmduii 
Authority, were under a sDitutory duty !•<) 
maintain in repaii*, wliidi tlie public had 
a rig] it to use only when it was not required 
b) be swung open for dock traffic. The 
cause of the accident was the failure of d<'fts. 
t/o maintain the footway in good condition. 
In an action for damages : — Held : the 


swing bridge was not a highway & defts. 
were not in the position of a surveyor of 
highways, Si> therefore defts. could not avoid 
liability on the ground of nonfeasance or on 
the ground that a surveyor of highways is not 
liable to jiay damages to iiersons injiu’cd by 
his neglect of duty, A i)lif. was entitled to 
recover. — Guileoyj.e v. Port op London 
Authority, [1932] 1 K. 13. 336; 101 L. T. 
K. TL 91 ; 146 L. T. 91 ; 95 J. P. 217 ; 48 
T. L. U. 65 ; 75 Sol. Jo. 763 ; 29 L. G. Tl. 
659. 

2712. Add. Annotation : — Refd. Manchestei* Ooipn. 
V. Andenshaw & Denton D. D. Councils 
(1928), 139 L. T. 509. 

2716. Add. yinnotation -Apld. Manchester (kinin. 
V. Andenshaw U. C. <fe Denton IT. 0., [1928] 
Ch. 763. 

2717. Add. Annotation ;~~Apld. Manchester Corpn. 
V. Audenshaw U. C. & Denton U. C,, [1928] 
Ch. 763. 

2719a. Damage by locomotive passing over 

bridge — Locomotive Act, 1861 (c. 70), s. 7.] — 

In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imxiosed upon Die owner 
of the locomotive if lie has Die charge of it at 
the material time, but if some x>ei*son other 
than Die owner lias the charge of it, the 
liability is ui)on that 1'ke above 

sect, does not make the owner k, .such other 
person jointly & severally liable for that 
damage.— Southern Ry. Co. v. Gosport 
Corpn., [1920] 2 K. R. 89 ; 95 L. J. K. R. 
545 ; 90 J. 1*. 161 ; 70 Sol. Jo. 651 ; varied, 
[1927] 1 K. R. 331, C. A. 

2766a. Liability of borough council — Bridge built 
since 1835 — Public Health Act, 1875 (c. 55), 
s. 4.] — in 1882 seven streets were, in Die 
course of the development of an estate, 
caiTicd across a river on iron girder liridges. 
Tliesc streets subsequently became highw^ays 
repairable by the iriiiabitants at large. An 
action was commenced by the A.-G. against 
Die local authority for a declaration that they 
were liable to rejiair k keeji in rejiair these 
seven bridge's : — Held. : having regard t o the 
fact that llie word “ street ,” as delincd by 
the above sect., in<‘Iudes, if this is not incon- 
sistent with the cont-ext/, any bridge, not 
being a county bridge, pltf. was entitled to 
tbedoclaration. -A.-(b a. IbntNSEY Borough 
C ouNCiE, [1927J 1 Ch. 331 ; 96 L. J. Ch. 164; 
136 L. T. 502 ; 91 J. P. 61 ; 43 T. L. R. 92 ; 
70 Sol. Jo. 1197 ; 25 L. G. R. 260. 


PART XV. SECT. 2, SUB-SECT. l.-A. 
(a). 

d i. — -I'pou an api>lica- 

Ijuji to a ccninty cl. judge for au order 
ilficlaring a bridge about to be built 
.•KToss a Ktrcaiu to replace a bridge 
ri»at, had been carried away by a storm, 
lo be a county bridge, t be sole question 
\A hetber the bridge was or would 
b<‘ of a greater length than 1100 feet ” 
'wthjn sect. 458 of tho Municipal Act-. 
liefoio the approaches on the west- 
side of the bridge were constructed, 
he watera Bometimes crossed the 
f,^ 05 't'vay considerably west of a point 
■‘00 feet west of the eastern bank, k 
an eiubankinont that far west was 
rendered iieceBsary on account of the 
waters ovcrilowing tho highway A'- 
tieirig thou constnicUxi, became part 
of th(5 highway : — Iteld : the (unbank- 
ment was renrten'd ni'ccssary AVit-bin 


tbo meaning of the Av.t, k the bridgi‘ 
Avas therefore of greater Icngtli than 
:U)0 feet.^ — lit' IhoKTCKiNU X: gntakk), 
11030) 1 ]). L. H. S‘iO; 04 O. L. U. 
Oil.— CAN. 

d ii. .]-—lir Sandusk Crickk 

Biuuuk (Ont.). It020j 3 1). L. It. 353. - 

CAN. 

PART XV. SECT. 2, SUB-SECT. 1.— 
A. (b). 

p i. .] — jir Caledon I A 

iSi IIALDIMAND (1912), 22 O. W. K. 
001 ; 3 O. W. N. 1G.54 ; 0 1). E. it. 
207.~-CAN. 


PART XV. SECT. 2, SUB-SECT. 1. C. 

t i. Too tlilftpidaicd to rtpoirA - - 

Hua'ant r. Touonto, |1032j 3 D. E. it. 
500.- - CAN. 


PART XV. SECT. 2, SUB-SECT. 2. - 
B. (c). 

o 1. — Transfer of area to initni- 

cipality.] — A railway co. constructed 
& malnbuncd a brnlge k a]>proaches 
by which a riaid Ava.s carried across 
their railway. Tho area in wliich tho 
bridge uos situated was siibsefuiently 
annexed to a burgli, & tho burgh 
authorities called upon the co., as 
frontagers to a private street, t^) con- 
struct a paved footwas'’ along one side 
of the road : — Held : assuming that 
the co. were frontagers to a judvaUi 
street, Burgh Police (Scotland) Act, 
1003 (c. 33), 8. Id, had not. either 
expressly or by implication, altered or 
extended these- obligations. — Magib- 

TUATES OF LKVT:N 1’. LONDON k NOUTII 

Eastern Ry. Co., fl02Cl C. 52H. - 

SCOT. 
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219, After this case add : — 

.] — Sce^ now, Marriage Act, 1835 (c. 64), 

s. 2. 


Sub-sect. 4 -Remarhiage of Divorced 
Persons. 

(Vol. XXVII., p. 48.) 

To cross-reference add “ See, also, Marriage 
(Prohibited Degrees of Relationship) Act, 
1931 (c. 31), 8. 2.’* 

235. After this case add : — 

Usual place of worship of either party .] — See 
Marriage Measure, 1930 (No. 3). 

335. Add. Annotation: — Refd. Nachimson v, 
Nachimson, [1930] P. 217. 

446. Add. Annotation: — Refd. Nachimson v. 
Nachimson, [1930] P. 217. 

458a. .] — The detail & strictness of 

proof of a marriage required in a criminal 
prosecution for bigamy is of a totally different 


standard from that required before a magis- 
trate who is dealing with the question of the 
maintenance of a wife alleged to have been 
deserted. In civil cases, where there is 
evidence of the fact of a ceremony of 
marriage, followed by cohabitation of the 
parties, everything necessary for the validity 
of the marriage will be presumed in the 
absence of decisive evidence to the contrary, 
even though it may be necessary to presume 
the grant of a special licence. The burden 
of impeaching the factum of a marriage & 
the presumption of law semper prmsumitur 
pro matrimonio, lies upon the impeaching 
party. 

Statement in Halsbury^s “The Laws of 
England, Vol. 16, Husband & Wife, Part II., 
Marriage, para. 604, approved, — Spivack r. 
Spivack (1930), 99 L. J. P. 62 ; 142 L. T. 
402 ; 94 J. P. 91 ; 46 T. L. R. 243 ; 74 
Sol. Jo. 156 ; 28 L. G. R. 188 ; 29 Cox, C. C. 
91. 


PART II. SECT. 6, SUB-SECT. 1. 

fib. Failure to comply with require- 
meats — Effect o/.l — Although a mar- 
riage licence, the publication of banns, 
or the consent of parents is made by 
statute a prerequisite to the solemnisa- 
tion of marriage, the non-fulfilment of 
said requirement does not render a 
marriage void or voidable, unless the 
statute expressly or by clear necessary 
Intendment so provides *, & even the 
fact that the statute prohibits under a 
penalty other than nullity solemnisa- 
tion without observance of the requlrt^- 
inent does not imply nullity. The fact 
that a marriage was solomiiised without 
the licence or publication of banns 
required by sect. 3 of IMarriago Act, 
1924, does not make the marriage void 
or voidable. — Wyije (otherwise 
Patton) r. Patton, [19,30] l W. W. 11. 
216 : 1 D. L. R. 747 ; 24 S. L, R. 285, 
—CAN. 


PART II. SECT. 6, SUB-SECT. 2. 

t i. ,] — Jn Dec. 1928, a 

woman brought an aotion of declarator 
of marriage against the representatives 
of a man who bad ilied In Sept, of that 
year, averring that a marriage had been 
entered into between them by declara- 
tion de praesenti in Dec. 1922. It was 
proved that the parties had for many 
years prior to that date been on terms 
of intimate friendship, & that decea.sed 
had more than once proposed marriage 
to the pursuer. On Doc. 28, 1922, at 
an hotel at which the parties were 
staying, they stated in the presence 
of three witnesses that they acoepied 
one another as husband & wife. A 
document attesting the marriage was 
signed by the parties & by the wit- 
nesses. Tlie pursuer & the three 
uitnesses to tbe document deponed 
that the interchange of consent was 
serious. & was intended to constitute 
marriage, & that no other person was 
present -at the ceremony. On iho 
other hand, a witness B. deponed tliat 
she was present during port of the 
ceremony, & that the proceedings were 
of the nature of a joke. At the date 
of this ceremony the deceased was 
seventy -six & the pursuer was about 
forty. The pursuer & one witness 
deponed that the parties occupied the 
same bedroom after the ceremony. 
Tbe witness B. gave evidence to the 
contrary effect. 

Tbe parties did not take up residence 
together. The pursuer continued to 
carry on her profession as a teacher 
under her maiden name. Several wit- 
nesses deponed Unit deceased bad 
subsequently Introduced the pursuer 
to them as his wife, other wltnesaoH 


1 gave evidence that deceased had 
denied that ho wa.s married to the 
pursuer. Deceased died on Sept. 2, 
1928, leaving about £20,000. In bis 
will, made two days before bis death, 
be left tbe pursuer a legacy of £200 
under her maiden name : — Held : the 
exchange of serious matrimonial con- 
sent had been clearly estiibllshcd by the 
document & the evidence of the 
pursuer & ilie throe wltncasos thereto, 
A the subscriuent conduct of the j^arties 
did not displace this conclusion. — 
Dunn u. Dunn's Trustees, [1930] 
S. C, 131.— SCOT, 

t ii. Subsequent belief by one 

party that marriage invalid,] — More 
consent makes marriage, & the validity 
of the contract is not affected by the 
fact that one of the parties subse- 
quently forms an erroneous view that 
it w'as invalid for lack of some formality. 
— CouRTiN V, Elder, [1930] S. C. 08. — 
SCOT. 

PART II. SECT. 7, SUB-SECT. 3.— 
0. (b). 

c i. * — — Parlies uithin prohibited 
degrees.] — Where it is diHcloscil to an 
issuer of marriajgo licences that there 
is a legal impediment to the proposed 
murriago by reason of the relaiionslUp 
of the appets. by consanguinity he 
acts properly in refusing to issue the 
licence , — He Seidlkr & Mackie (Alta.), 
[1929] 4 1). L, R. 478 ; 2 W. W. K. G45. 
—CAN. 

PART II. SECT. 7, SUB-SECT. 6.— 
G. (a). 

g i. Formal consent filed after 

marriage — Verbal consent given before.] 
— Le Arrowsmith V. Lr Arruw- 
smTfj, [1931] 2 D. L. R. 608 ; 1 

W. W. R. 616.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

fia. Marriage of Doukhoborisi.] — 
Ohernenkoff u. Chernbneoff, [1930] 
2 W. W. R. 165 ; 3 D. L. R. 1001.— 

CAN. 


PART II. SECT. 8, SUB-SECT. 4. 

■b. Under Indian Christian Marriage 
Act, 1872 — Between Homan Catholics,] 
— A civil marriage contracted before a 
registrar in accordance with the pro- 
vMons of Indian Christian Marrlai^ 
Act, 1872, by persons professing the 
Roman Catholic faith is valid & legal. 
That Act deals with the forms of 
solemnisation of marriages of all 
Clirlstians in India, Including Roman 
Catholics. — Saldanha v. saldanha 
(1929). t. L. R. 54 Bom. 288. -IND. 


PART II. SECT. 9. 

80 . Marriage in foreign State — 
Celebration by person with power to 
do so.] — M ellen V. Dobknko, [1927] 
4 D. L. K. 1128 ; Cl O. L. II. 340.— 
CAN. 

PART II. SECT. 10. 

b i. Marriage Act, R. S. A. 

1922 (c. 213), s. 20.] — The above sect, 
cannot apply to an alleged marringo 
of which there was no solemnisation 
whatever, other than the purebaso of 
two wedding rings from an issuer of 
marriage licences & the placing of one 
of them on a finger of each of the 
parties, who did not belong to any sect 
or nationality which recognises this 
proceeding as a valid marriage cere- 
mony. — J’RTffCHL V. Buchi (Alta.), 
[1926] 4 D. L. R. 1185; [1920] 3 

W. W. R. 598.— CAN, 

PART II. SECT. 11, SUB-SECT. 1. 

e i. .] — Tbe doctrine, that 

a person who goes through a form of 
marriage nuLst bo presumed to have 
acted innocently & legally & that, 
until this presumption is rebutted, it 
nuLst pi’evall over the prtisumptlon 
that a first husband or wife whose 
dc^tb was not proved, but who bad 
not been beard of for over seven years 
before the second marriage, was alive 
at the time thereof, can have no applica- 
tion where it is found that the person 
relying on such doctrine did not act 
in Innocent good faith in going through 
tbo form of a second marriage. — 
Irwin t). Irwin (Man.), [1926)2 D. L. R. 
794 ; [19261 1 W. W. R. 849.— CAN. 

6 if. Compliance with Marriage 
Act, 8. 21 ([>),] — MuUinn w. Etlkrton, 
Ellerton V. Ellkuton, [1925] 2 
D. L, R. 1136; [1926] 1 W. W, K. 
962.— CAN. 

PART II. SECT. 11, SUB-SECT. 2.— 
B. (a). 

478 i. Many years,] — P., a Natal 
native, from about 1897 until just before 
her death in 1910 cohabited con- 
tinuously with A., a half -caste woman. 
When the cohabitation began A. had 
a husband, who was still living. There 
was evidcuoo to show that P. & A. 
had both said before 1002 that they 
were not married, & there was no 
ovidonoe of any registration of a 
marriage between P. & A. There 
was some ovldonce that P. & A. were 
reputed to bo man & wife since the 
birth of their five children, all of 
whom had heon brought up Sc educated 
by P/s brother 0., who had treated 
thorn as his nephews 3c nieces \ -Uetd: 
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610. Add, Annotation : — Refd. Skipp v. Kelly 668a. — Spivack v, Spivaok, No. 463a, ante. 

(1926), 42 T. L. B. 268. 680a. -.] — Balston v, Balston, No. 2293a, 

post, 

586. Add. Annotation Apld. Spivack v, Spivack 588. Add. Annotation : — Consd. Nachimson r. 
(1930), 99 L. J. P. 62. Nachimson, [1930] P. 217. ‘ 


Part ill. — Personal Rights and Obligations arising from 

Marriage. 


696a. Bankruptcy of husband.] — The bkpcy. 

of a husband who has entered into a 
separation deed is an answer to any claim 
for the payment of agreed sums under the 
deed, but does not convert his wife’s agree- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
tenance. Her right to that maintenance is 
not in contract but is an incident of matri- 
monial status at common law. An agree- 
ment under a separation deed to receive an 
allowance merely suspends, but does not 
annul, that right, which revives as soon as 
the agreement is terminated by bkpcy., 
notwithstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband & wife, but an incident in the 
bkpcy., & its receipt does not operate as a 
new bargain with the husband compounding 
the common law right of the wife. The 
separation agreement thus put an end to does 
not debar the wife from alleging the wilful 
neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation Maintenance) Acts, 
1896 to 1925. — Dbwe v. Dewe, Snowdon v. 
Snowdon, [1928] P. 113 ; 97 L. J. P. 65 ; 
188 L. T. 552 ; 92 J. P. 82 ; 44 T. L. B. 274 ; 
72 Sol. Jo. 69 ; 26 L. G. B. 191, 


611. Add. Annotations : — Consd. Place v. Searle 
(1932), 48 T. L. B. 428. Refd. GottMo v. 
Edelston, [1930] 2 K. B. 378. 

640. Add, Annotation : — Consd. Place v, Searle 
(1932), 48 T. L. B. 320. 

641. Add. Annotation : — Consd. Place v, Searle 
(1932), 48 T. L. B. 320. 

642. Add. Annotation : — Consd. Place v. Searle 
(1982), 48 T. L. B. 320. 

643. Add, Annotation : — Consd. Place v. Searle 
(1932), 48 T. L. B. 428. 

643a. Whether necessary to prove wife's will 

overborne by defendant.] — For pltf. to suc- 
ceed he must show that his wife did not elect 
to leave him, but was overborne by a stronger 
will (Darling, J.). — Sanderson v, Hudson 
(1923), Times, Jan. 29, 1923. 

Annotation Overd. Place v. Searle (1932), 101 L. J. K. B. 

406. 

643b. .] — ^A wife owes the duty to her 

husband to reside & consort with him, & any 
one who, without justification, procures, 
entices or persuades her to violate this duty 
commits a wrong towards the husband for 
which he is entitled to recover damages. In 


the evidence nddncod was not stronK 
('aoufi;h to rebut tlio presumption of 
inariiogro arising from the lengthy 
••obabitation of P. &, A. — Nyokana v. 
Ntokaxa (1926), 46 N. L. II. 227 — 
S. AF. 

PART II. SECT. 11, SUB-SECT. 2.— 
B. (0). 

521 iv. .1—11. V. 

Viioim, [1926] 3 D. L. R. 664 ; [1926] 
S. C. R. 699.— CAN. 

PART II. SECT. 11, SUB-SECT. 2.— E. 

553 ii. — Dahlberg V. Swan- 

son. ri927] 3 D. L. R. 669 ; [1927] 1 
W. W. R. 017 ; 21 Sask. L. 11. 388.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

k(p. 70)1. 

o/ repeat of Judicature Act, 1922, 
pendente Utc.] — An alimony action 
l>egun before the oominjr into force 
of Domestic Relations Act, 1927, c. 5, 
R. 7.'), ia provemed as to pltf.'s rights 
liability by Jud. Act, R. S. A. 
1922, o. 72, B. 21, notwltbstandlnic its 
repeal by said sect. 75 . — (Dlarke v. 
Clarke. [1928] 1 D. L. R. 249 ; [1927] 
^ W. W. R. 728.— CAN. 

« (P. 70) I. — Pro- 

voked by toif€*s miscondwcf.J— WKTT7EL 
!;• Wkitzel, [1928] 3 D. L. R. 201.— 
CAN, 

m(p. 77) i.- -InmlidUy 

®f.wia^( 7 €.] — Held: pltf. wae not 
entitled to suoooed on an altomatlve 
Claim for a Quantum meruit for her 


services as deft.’s housekeeper. — 
Holmes v. Hojot.s (Alta.), [1927] 2 
D. L. R. 979 ; [1927] 2 W. W. R. 263.— 

CAN. 

Cf Liability for interim 

dUhursements .} — The Supremo Ct. of 
Alberta bos the power in on alimony 
action to grant the wife an order for 
payment of interim disbursements. — 
Drewrt V. Drewry, [1928] 3 W. W. R. 
460.— CAN, 

hh i. Husband pur- 

posely denuding himself of his property.] 
— Lightheart V, Lightheart, [1927] 

1 D. L. R. 386 ; [1927] 1 W. W. R. 
393.— CAN. 

hh ii. Alimony 

provided for in prior separation agree- 
ment — Pouter of court to increase .] — 
Kawin V. Kawin, [1927] 3 D. L. R. 
383 ; [1927] 1 W. W. R. 090 ; 21 
Sask, L. R. 415,— CAN. 

rf Necessity for uritten 

demand for coheUntatifm it restitution 
of conjugal rights.]— H eld : pltf. not 
entitled to dtmvco for alimony, because 
she bad not before action made a 
written demand for cohabitation & 
restitution of conjugal rights. — S cott 
V. Scott, [1930] 1 D. L, R. 63; 64 
O, L, R. 422. - CAN. 

rr ii. - Variation— Juris- 
diction of Supreme Court of Nova 
Scotia.]— "M cImop v. McLeod, [1931] 

2 D. lu R. 304 ; 2 M. V. R. 559 ; revsg., 
[1930] 3 D. L. R. 157.— CAN. 

rriii. Hffect of decree as 

res judicata — Subsequent actum for 
annulment ] — Thompson v. Orawfobd, 


[193212 D.L.R. 466; O.R. 281; affd^. 
[1932] 4 D. L. R. 206.— CAN. 

s (p. 78) i. .] — Semhle : 

there is no common law rule that a 
husband is boimd to maintain bis wifo 
while she is incarcerated in a lunatic 
asylum without his c/msont. — ^A.-G. v. 
Rand (1931), S. R. N. S. W. 568 ; 48 
N. S. W. W. N. 151.— A US. 

PART HI. SECT. 2, SUB-SECT. 1.— A. 

am. Court cannot order wife to live 
apart from husband .] — judge awaixiod 
a wife alimony & also expressed the 
opinion that it would be better for the 
parties to live apart for a time.. The 
formal judgment contained a clause 
adjudging that pltf. vacate the 
premises : — Held : the ct. bad no 
power to order the wife to leave her 
husband*8 roof ; &, oven if tJio juris- 
diction existed, it would not be 
exorcised at ttic instance of the wifo 
against the protest of the husband. -- 
Scott v, Scoti', [1930] l D. L. R. 53 ; 
64 O. L. R; 422.— CAN. 


PART III. SECT. 2, SUB-SECT. 3.— B. 


646 ii. .] — The statement 

of claim in an action by a wifo alleged 
that deft, had induced pltf.’s husband 
to depart & remain absent from the 
home, whereby pltf. hod been deprived 
of the society comfort & protection of 
her husband & partially of his support : 
— Held : the statement of claim was 
bad in law 8c disclosed no cause of 


5 tion.— Wright t?. Obozich, [1929] 
. L. R. 117 ; [1929] Argus L. R. 102 ; 
Ord., 43 C. L. R. 493 ; (1930), V. L. R. 



CasM 648b— 765b. ENausH and Empibb Digest Supplement. 


order to succeed in such an acMon the 
husband need not prove that the will of the 
wife was overborne by the sti*onger will of 
the deft.— Place v. Seabus, [1932] 2 K. B. 


497 ; 101 L. J. K. B. 406 ; 147 L. T. 188 ; 
48 T. L. K. 428, 0. A. 

647, Add. Annotation : — ^Refd. Ee Wilkinson, Page 
V. Public Trustee, [1920] Ch. 842. 


Part IV. — Effect of Marriage with Regard to Wife’s Property. 

656. Add, Annotation : — As to {!) Consd. fZe Bower Williams, Ex p. Trustee, [1927] 1 Oh. 441. 


Part V. — Effect of Divorce or Separation with Regard to 

Wife’s Property. 


753. Add, Annotuiion : — Consd. He Monro’s Settle- 
ment, Mom‘o V, HiU, [1932] W. N. 107. 

755a. Effect of remarriage.] -In 1910 a post- 
nuptial si‘ttleincnt by P. "was executed with 
his lixistees whereby it was agreed among 
other things that they should hold two- 
thirds of the settled fund upon trust to pay 
tlie income to the wife for her life. If she 
siu’vived P. mariied again she was to have 
the income of one-lifth for her life of the two- 
thirds during the subsequent coverture. 
Power to appoint the two-thii*ds was given to 
her by deed or will for the benefit of her 
children by the settlor, such power to cease 
on remarriage except as to the one-fiftli, to 
the income of which slie would still be 
entitled & without prejudice to any appoint- 
ment she might previously have made other- 
wise than by precluding her from exercising 
on remarriage any power of revocation 
reserved to her so far as regarded that part 
of the two- thirds in which Ixer interest then 
ceased. If she survived & remarried, the 
power to appoint new trustees cr^nferred on 
her by the deed was to cease. There were 


four children of the marriage, all born before 
the execution of the deed. In 1919 the 
marriage was dissolved, &; by a deed poll in 
(022 the wife appointed the two-thirds to the 
four children of the marriage, re.serving a 
power of revocation new appointment. 
Shortly after she I'emarried. On a summons 
taken out by the trustees asking whether as 
from tlie remarriage they should pay her the 
income of the two-thirds or of one-fifth 
thereof, whetiier she was entitled to exercise 
the power of revocation & new appointment 
i*eserved by the deed x)oll, &> whether she still 
retained the power to appoint new trustees : 
— Held : except in so far as the wife’s power 
of ap>pointment in future was concerned, her 
position under the deed was wholly un- 
affected by the romaiTiagc she had contracted. 
--Re PiLKiNGToN’s Settlement, I^ilkington 
V, Wkight (1923), 120 L. T. 029 ; 67 Sol. Jo. 
679. 

Annotation : — Consd. Ec Monro’s Settioment, Monro v. Hill, 
11032] W. N. 167. 

755b. Trust for wile after husband’s death 

“ until she shall marry again ” — Not applic- 


111 ; 3 A. L. J, 437 ; (1930), Ai^rus 
L. n. 105.— AUS. 

f i. .1 — In an action by a wife 

against ber husband’s father for alienat- 
ing the affections of her husband, she 
alleged that she was prevented from 
the companionship of ner husband & 
infant daughter by deft.’s conduct In 
keeping her husband away from her, 
so that she was compelled to support 
herself as best she could. There was 
no allegation of making defamatory 
statements by deft., & there was no 
allegation of malice r — Held : no 
reasonable cause of action was shown. 
— Talmagb 17. Talmage. 11928] 3 
D. L. IL 15 ; 62 O. L. R. 209.— CAN. 

PART IV. SECT. 1. 

n t. AoQuired dt disposed of 

through husband — Bdong to husband .] — 
A number of hogs, either the progeny 
of two hogs acQuired by a wife as com- 
pensation for services performed by 
her for a neighbour or bought with the 
proceeds of sale of such progeny, wore 
raised, acquired & disposed of through 
the efforts Sc the expense of her hus- 
band : — Held : they did not belong to 
the wife as against tlie hustiand’s 
cTeditorK. — .loiiN Deere Plow Co. v. 
Bovvkn, [19251 1 D. L. K. 769 ; [1925] 

1 W\ \V. K. 357.- - CAN. 

sd. Tjegaev to wife- -JJeath before 
reduction inUt possession — Eight of 
hut^and as representative of wife,] — If 
a legacy is bequeathed to a married 
woman, who dies before any act done 


by husband to reduce it into possession, 
he can only maintain an action for it 
as the representative of his wife, 
though he may be benetloially entitled 
to it. — CoixiNS V, Cahik (1850), 7 
N. B. II. (2 All.) 103.— CAN. 

se. Husband not constituted agent of 
wife by marriage ,] — A husband is not 
primd facie an agent for his wife by 
reason of their relationship. The onus 
is on the person alleging such agency 
to prove that ho is her agent, — 
Millard v. Bevan Li^mber & Shingle 
Co., Ltd., [1928] 2 1). L. R. 367 ; 39 
B. 0. U. 430.- CAN. 


PART IV. SECT. 2. 

sf. Reversionary interest ,] — Stan- 
dard Bank v, Boulton (1878), 8 
A. R. 93.— CAN. 


7. Tenoha (Can.), [1927 ] 4 D. L. E. 
665.— CAN. 

sk. .] — In determining os 

between an execution creditor & the 
wife of the debtor whether the crops 
grown on certain land were the pro- 
perty of the debtor or his wife, held that 
the effect of the judgment In Banque 
Canadienne Nationale v. Tencha, Is 
that the issue must be di^cidcd on the 
answer to the question, whoso land was 
it that prodtiood the crops, & not 
on the answer to the question, whose 
business was the fanning operations 
which produced thcm.—MAYER (F.) 
Boot & Shoe Co. v. Moellendorf, 
[19301 3 W. W. R. 58 ; 4 D. L. R, 506 ; 
[1931] 1 D. L. R. 360 ; [1930] 3 W. W. 
R. 311 ; revsd., 25 Alta. L. R. 76.— 
CAN. 


PART IV. SECT. 6, SUB-SECT. 2. 

sg. Not business carried on in 
partnership with hvsband.Y—Comt v. 
Canary (B, O.). [19251 4 D. L. R. 431 ; 
[1925] 3 W. W. R. 357 ; revsg,, [1925] 
3 D. L. R. 223 ; [1925] 2 W. W. R. 
563.— CAN. 

sh. Crops grown by mfe—(}n hits- 
hand*s land — Strict proof necessary.}— 
Anderson v. John Deere Plow Oo„ 
Lti^. (Sask.), [1926J 4 D. L. il. 255 ; 
11926] 2 W. W. R. 667.— CAN. 

fj. On wUe*s land — Burden of 

' -Banque Oanaxhbnne Nation* 


PART IV. SECT. 7. BUB-SECT. 1. 

sl. Conveyance to hvAband dh wife — 
Creates tenancy in common ,] — At com- 
mon law, under a conveyance of land 
to husband wife, they took an estate 
by eitttreties ; but the effect of Married 
Women’s Property Act is to enable the 
wife to take as though she wore a 
feme sole 8c so the effect of the marital 
relationship Is ended so far as real 
property is concerned. Under Con- 
veyancing & Law of Property Act, 
R. S. O., 1927, c. 137, fl. 12, they now 
take as tenants In common, — Spring 
V, KinnKB, U928J 4 D. L. R. 728 ; 62 
O. L. R. 562.— CAN. 
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able to remarriage during first husband’s life- Apld. Be Barnard, Barnard v. White (1887), 50 

time.] — Be Monbo’s Settusimbnt, Monro t?. 

Hux, [1932] W. N. 167 ; 174 L, T. Jo. 28, 786. Add. Annotation ;-~‘Re!d. A.-G. for Alberta 

757a. Husband entitled to income of trust fund Cook, [1926] A. 0. 444. 

during separation.]— Duncan v. Oampbhll 787. Add. Annotation Held. A.-G. for Alberta 
(1842), 12 Sim. 616 ; 6 Jur, 677 ; 69 B, R. 1269. v. Cook, [1 926] A, 0. 444. 


Part VI. — Disposition of Property. 


807a. Accrued arrears of annuity — Payment of 
dividend In bankruptcy.] — Be Horne’s SErriiE- 
MBNT, COUTTS & Co. V. DUCHESSA DUSMET 
BE Smours, [1932] 2 Oh. 180; 101 L. J. Oh. 
369 ; 147 L. T. 492. 

906. Add. CiicUiona : — revsd. anb nom. Pubijo 
Trustee v. Woi^f, [1923] A. C. 644 ; 92 
L. J. Oh. 520 ; 129 L. T. 738 ; 30 T. L. B. 
653; 67 Sol. Jo. 637, H. L. 

965. Add* AnnoUdion : — Apld. Townshend v. ('hild 
(1932), 48 T. L. K. 675. 

986. Annotation ; — Generally , Refd. Oapron 

V. Oapron, [1927] P. 243. 

1007. Add. Annotation; — Refd. Bosworthick v. 
Bosworthick, [1926] P. 169. 

1036. Add. Annotation: — Refd. Re Alington & 
L. O. O.’s Contract, [1927] 2 Ch. 268. 

1053a. Cause of action arising before marriage 

— ^Liability for costs arising after marriage.] — 
A widow commenced an action against a pro- 
fessional man, from whom she claimed 
damages for alleged negligence. Before the 
trial of the action she remarried. At the 
trial judgment was given for deft, with 
costs : — lield : (1) the liability to pay costs 
was one wholly arising at a date when pltf. 
was a married woman, & was therefore pay- 


able out of her separate estate A. not other- 
wise ; (2) there was jurisdiction under 

Married Women’s Property Act, 1893 (o. 63), 
s. 2, to order & enforce the payment of costs 
out of that separate estate whether subject 
to a restraint on anticipation or not ; (3) such 
an order ought to be made having regard to 
the circumstances in which the action ha<l 
been commenced & prosecuted. — ^I’ own- 
SHKND V. Child (1932), 147 L. T. 278 ; 48 
T. L. B. 575. 

1054. Add. Annotation: — A^ to (1) Consd, Town 
shend v. Child (1932), 48 T. L. R. 575. 

1057. Add. Annotation : — ^Refd. ’J’ownshend i\ 
ChUd (1932), 48 T. h. R. 576. 

1063. Add. Annotation : — Consd. Townshenil r. 
Child (1932), 48 T. L. R. 575. 

1066. Add. Annotation: — Consd. Townshend ik 
Child (1932), 48 T. L. R. 575. 

1067. Add. Annotation : — Consd. Townsliend v. 
ChUd (1932), 48 T. L. R. 675. 

1079. Add, Annotation : — ^Refd. Townshend v. 
ChUd (1932), 48 T. L. K. 675. 

1106. Add. Annotation : — Apld. Re Mathieson, 
[1927] 1 Oh. 283. 

1162. Add. Annotation : — ^Refd. Re Lloyds Bank, 


PART VI. SECT. 1, SUB-SECT. 6.- 
B. (a) L 

911 i, AssignrnentinoperaHve — Tran$~ 
f(r to vay husband’s debts.} — T?odrigute 
r. Dostie & Vachon, 11927] 4 D. L. R. 
1139 ; [1927] S. C. K. 663.-— CAN. 

PART VI. SECT, i, SUB-SECT. 6.— 
C. (a). 

951 V. .1 — Union Bank 

r. Benedict, [1925] 4 D. L. R. 1067.— 
CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

d i. jVot on conveyance of 

equitable estate.] — Adams v. Loomis 
(1875), 22 Or. 99.— CAN. 

e i. .I—Hartley V. May- 

moK (1897), 28 O. R. 608.— CAN. 

k i, .] — kluott V. Brown 

(1884), 11 A. R. 228.— CAN. 

k il. Sate as spinster — Convey- 

ance not impeachable on ground of non- 
compliance wUh statutory formalities ,] — 
Oraham V. Mbncilly (I860), 16 Gr. 
661.— CAN. 

so. Pledge of wife’s shares as security 
for husband — Absence of iindependent 
ndvLce — Onus of ptoof of duress .] — 
Mackenzie v. Royal Bank of Canada, 
11 932] 3 D. L. R. 474.— CAN. 

PART VI. SECT. 6. SUB-SECT. 1. 

1190 i. Purchase out of wife’s income 
. Jjaml cemveyed in oum name- 
<uu lrust,\ —A resnltlug trust, hold to 
l»avo arisen In Javonr of a wife whoso 
luoney, It was found, had been used in 
i no pnrohaae of land the title to which 
was taken In the name of her husband. 
- Morius V. Morris & French, [1931] 
3 W. W. R. 427.— CAN. 

c i. ConViVanot by husband alone — 


Effect] — Wallis v. Burton (1855), 
5 Gr. 352.— CAN. 

0 ii. .] — Held : an effectual 

transfer of his marital rights in the 
land conveyed. — ^A llan v. Levbs- 
CONTB (1857), 15 U. O. R. 9.— CAN. 

0 ill. .] — Held : a deed of 

gift executed by a Burmese Buddhist 
husband without his wife's consent of 
part of the joint property of the 
marriage is wholly void & conveys no 
title to the donee in respect of the 
property which it purports to convey. — 
U. Po. U. 17. Matok Gyi (1929), I. L. R. 

7 Ran. 374.— IND. 

•1. Property used dt maintained by 
husband — No presumption of gift by 
wife.] — Calhoun v. Reid (Sask.), 
[1927] 4 D. L. R. 808; [1927] 3 

W. W. R, 429.— CAN. 

1 1. .] — Semple v. Sharp, 

[1927] 1 W. W. R. 965 ; 21 Sask. L. R. 
435.— CAN. 

1 ii, Wife not examined — 

Certificate of examination fraudulently 
stflriKd.}— Title set aside, subject to 
the rights of an innocent purchaser 
from the transferee to obtain the land 
on the terms of his agreement with the 
transferee. — Frostad v. Libek, [1927] 

8 D. L. R. 916 ; [1927] 2 W, W. R, 
650 ; 21 Saak. L. R. 603.— CAN. 

1 ill. .] — The fact that the 

husband makes his home on certain 
land, in which he Sc another have each 
a one-haif iuterest, brings It within 
Homesteads Act, 1915 (o. 29). — 

McDougall V. MoDouoali., [1919] 2 
W. W. B. 637 ; 12 Sask. L. R. 289.— 
GAN. 

I iv. .1— Alter a homestead 

under .Homesteads Act baa ceased to 
be such owing to its permanent 
abandonment as a place of residence 

5 


the wife has no status under said Act 
to oppose the validity of an assignment 
of the land executed by her husband 
prior to said date, although the assign- 
ment was not executed, as the Act 
requires it to be, by ber ; & her husband 
is in no better position In this respect 
than she is. — Douglas v. Addie, [1928] 
4 D. L. R. 167 ; [1928] 3 W. W. R. 37 ; 
affd.. 1 1929] 2 D. L. R. 101 ; 1 W. W. R. 
610 : 23 S. L. R. 463.— CAN. 

I V, Order dispensing with con- 

sent of wife to disposition — When granted 
under Dower sdef.] — Whore a husband 
had refused, without lawful reason 
therefor, to live with his wife or sup- 
port her & his treatment of her was 
found to have conduced to her adultery, 
it was held Uiat it would not be “ fair 
Sc reasonable under the circumstances,** 
to grant an order under Dower Act. 
R. S. A. 1922, c. 135, s. 8, dispensing 
with her consent to his disposition of 
his homestead within said Act. Under 
Dower Act, s. 3, as It now stands a 
disposition of the homestead by the 
husband without the wife's consent, 
when there is no order dispensing 
with it. Is absolutely null & void. & 
not so merely as it affects the wife's 
interest therein. — Re Miller, [1929] 
1 D. L. H. 147 : [1928] 3 W. W. R. 
643.— CAN. 

1 vi. Action by wife to set ^ 

agreement for sale by husband.] - llAKmt 
47, Baker. [1932] 3 \V, W. R, 375.— 

CAN. 

n 1. Residence condition 

precedcHt.]— Pendleton e. Pendle- 
ton, [1927] 2 W. W. R. 720 ; 21 Sask. 
Ii. R. 679.— CAN. 

o 1- “ " Rignaiure of wife —When 
dispensed with .] — Askin v. Askin, 
[1929] 4 D. L. R. 1068 ; 1 W. W. II. 
663 ; 23 S. L. R. 631.— CAN. 
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Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Ch. 289. 

1203» Add, Citation : — 8 W. R. 333. 

1220. Add, Annotation : — ^Refd. Royal Exchange 
Assce. V, Hope, [1928] CSli. 179. 

1223a. Necessity for survivorship of wife.} — 

In the year 1876 a husband during the life- 
time of his wife took out a policy on his life 
with an assurance co., whereby, . after a 
recital that the assured “ for the benefit of 
his wife in pursuance of Married Women’s 
Property Act, 1870 (c. 93), had proposed to 
the co. to effect an assurance on his own life 
for £600, in consideration of the payment 
of the premiums during the life of the 
assured, the co. covenanted that the property 
of the co. should be liable to pay to the exors., 
administrators & assigns of the assured the 
sum of £600. In 1918 the wife died, & in 
1920 the husband died without having 
married again. In 1891 the husband was 
adjudicated bkpt. & obtained his discharge 
as from Apr. 11, 1899: — Held: upon the 
true construction of the policy & Married 
Women’s Property Act, 1870 (c. 93), s. 10, 
the interest in the policy moneys vested in 
the husband & upon his adjudication in the 
trustee in his bankruptcy subject to the 
trust in favour of his wife which enured for 
her benefit only if she survived her husband ; 
with the result that as she died before her 
husband & before the fund fell into posses- 
sion, the policy moneys belonged & were 
payable to the trustee in bkpey. 

Senible : Married Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benefit of the policy uj)on any 
wife who does not by surviving him become 
his widow . — Re Collier, [1930] 2 Ch. 37; 
143 L. T. 329 ; svb nom, Coluer, Ex p, 
CoLLiER’e Exors., 99 L. J, Ch. 241 ; [1929] 
B. & C, R. 173. 

Annotation : — Befd. Cousin^ v. Sun Life Assurance Society 
(1932), 48 T. L. R. 614. 

1225. Add, Annotation : — Apld. Re Fleetwood’s 
Policy, [1920] Ch. 48. 

1226. Add, Annotations : — Consd. Re Pitts, Cox v. 


Kilsby, [1931] 1 Oh. 646. Refd. Royal 
Exchange Assce. v, Hope, [1928] Oh. 179 ; 
Re OoUier, [1930] 2 Oh. 37 ; Oousins v, Sun 
Life Assurance Society (1932), 48 T. L. R. 614. 

1226a. If living at his death — Cash value 

of policy sought to be taken by insured during 
life.] — A husband took out an insurance 
policy for £600 on his life, & by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in the event of her prior death to pay it 
to insured’s exors., administrators assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was still living, 
he should have the right to exercise any of 
six specified options. Insured being then 
still living, he exercised an option to receive 
the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £286 thus became 
payable. The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband & wife, & ultimately paid it into ct. ; 
— Held : (1) the policy came within sect. 11 
of the above Act, & created a trust in favour 
of the wife in certain events ; (2) insured 
must be taken to have exercised the option 
for the benefit of the trust ; (3) unless the 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of either 
party who was entitled to it. — Re Fi.eet- 
wood’s Policy, [1926] Ch. 48 ; 05 L. J. Ch. 
195 ; 135 L. T. 374. 

1226b. Death of wife in husband’s life- 

time.] — ^Where a husband has insured his 
life under the provisions of the Married 
Women’s Property Act, 1882 (c. 75), for tiio 
benefit of his wife, & she dies in his lifetime, 
the policy Sc the surrender value become the 
pr©x)erty of the wife’s legal personal repre- 
sentatives, & the husband has no claim to 
them. — Cousins v. Sun Life Assurance 
Society (1932), 49 T. L. R. 12, C. A, 

1227. Add, Annotation : — Apld. Re Collier, [1930J 
2 Ch. 37. 

1228. Add, Citation .*—95 L. J . Ch. 24. 


o ii. - — Whci ‘0 a 

wife is living apart from her husband, 
pursuant to the terms of a separation 
agreement, which does not provide 
that she shall be disentitled to alimony, 
& In which there is nothing in the 
nature of a release or an agreement for 
the release of dower, it cannot be said 
that she is so living “ .under such 
clmumstances as dLsentitlo her to 
alimony ** : & an order dispen.sing 

wdlh her signature, for the purpose of 
barring her dower, to a deed of con- 
Yi'yance of land of the husband will 
not bo made imdcr sect. 13 of Dower 
Acl, R. S. O., Davtdsox, 

119301 2 D. L. R. 84 ; 05 O. L. R. 19. 
- CAN. 

PART VI. SECT. 8, SUB-SECT. 2.— A. 

©i. Separate estate ,] — The In 

terest of a wife In a policy effected by 
her hmsbaud on his own lifo, & which 
has been declared by him to be for 
her benefit. Is ber separate estate, 
ic nuiy, in her husband's iifotiino, bo 
assigned by hoi-.—GuAUAM v, Canada 

liTl'F. ASSUKAXrK CJO., l^KOCTOR 

(iUATfAM (IKSi-l), 24 O. R. 607.*— CAN. 


PART VI. SECT. 8, SUB-SECT. 2.- B. 

, n i. - hanlcruptcy of 

huHoand.] — S. efTecled an insurance 
on his own life in favour of his wife 
under Married Women’s Policlos of 


Aasurauco (Scotland) Act, 1880. S.'s 
estates were afterwards senuestrsted : 
— IleM : the policy vested in bkpt. as 
trustee for his wife, & it formed no 
part of his estate & was not liable to 
the diligonr'o of his creditors. — S tkwakt 
V. Hodoe (1901 ). 8 S. L. T. 430.— SCOT. 

n ii. .] — Money due under 

a poliev of insurance jiayable to the 
wife of the insured after hie death forms 
part of the estate of the insured. No 
trust is created In favour of the wife 
by a life policy expressed to be for the 
benefit of the wife of the assured. — 
Krishna Lai. Sadhu v , Pramii-a Bala 
Dasi (1928), I. L. R. 65 Calc. 1315.— 
IND. 

n iii. .1 — A husband in- 
sured bis life for £2,()00 payable on his 
death. The policy sta-ted : Tliis 

policy is for the benefit of M.T.It., the 
wife of the assured " : — Held : the trust 
BO created in favour of the wife in 
virtuo of Married Women's Property 
Act, 1915, s. 14 (2), was ono whica im- 
mediately & imconditlonully confeired 
r>n lier the entire beneficial interest in 
the ijolicy. l’herefoi*o, on the death 
of the husband the policy moneys were 
not dutiable under Administrai»lou & 
Probate Act, 1915, a. 147, ua property 
coiupiised in a settlement by him con- 
taining trusts & dispositions to take 
effect after his death. — He Reynolds, 

6 


Rktnoldh V. VicrroRTA Comr. of 
Taxes, [19311 V. L. 11. 254 ; Argus 
L. 11, 231.— AUS. 

niv. Whether as8ignahle,]-~-A 

policy of a.^surance was effcK^ted by 
a husband for the benefit of his wife 
under Married Women’s Policies of 
Assurance (Scotland) Act, 1880. Thoj-o 
was competition between the widow & 
an assignee claiming under an assigna- 
tion which boro to nave been executed 
with the consent & concurrence of the 
wife : — Hdd : the wife had no power 
to discharge the trust in her favour 
created by tho policy, & the insurance 
CO. ought to have known that the deed 
was ono which tho spouses wore dis- 
abled from granting. — S cottish Iafe 
G o. V, Donald (1901 ), 9 S. L. T. 200.— 
SCOT. 

o i. What amounts to.] — K life 

insui‘ance policy, in tho coluum hcad(?d 
“ to whom payable " contained the 
following words, viz. tho assured or 
his wife if he predeceases her " - 
Held: the said W'ords express on the 
face of the policy that the same is for 
tho benefit of his wifp, & as such i<- 
enures & Is <icemed to bo a tnist for 
the bentsflt of the wife within sect. <’• 
of Married Women’s Property (Act II I 
of 1874). — Abhiramavali.1 v , Madras 
Opfical Trustees (1932), 1. L. R. 
65 171.— IND. 
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12S8a. Nameer of trustees — ^Puad to be retained for 
Infants— Single trustee not appointed.] — Ee 
HowsoN’s Policy Trusts, [1886] W. N. 213. 

1234. Add. Annotaiiona : — ^Hefd. Boyal Exchange 
Assce. V. Hope, [1928] Ch. 179 ; Smith o. 
Wood (1928), 139 L. T. 260. 

1302. In second paragraph for “ on which read 
or child.*' 

1363. Add. Annotation: — Ae to (3) Consd. Ee 
Lloyds Bank, Ltd., Bomze v. Bomze (1930), 
47 T. L. R. 38. 


1365. Add. Annotaiion: — ^Refd. Ee Lloyds Bank, 
Ltd., Bomze So Lederman v. Bomze, [1931] 1 
Oh. 289. 

1369. Add. Annotcdion : — ^Refd* Ee Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Oh. 289. 

1878. Add, Annotaiion : — Refd. Ee Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

1378. Add. Annotaiion: — Refd. Ee Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Oh. 289. 


PART VI. SECT. 9, SUB-SECT. 1.— A. 

t I, — .]— Whitehrad V. 

Whitbshbad (1887), 14 O. R. 021. — 
CAN. 

t ii. .] — Bell v. Bell, 

11928] 2 D. L. R. 311.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 

A. (•). 

1302 V. Pltf., deft.*fl 

husband, bocamo entitled to a con- 
voyanoo of oortain land veeitcd in a 
solr. By diieotion the eolr. 

conveyed the land to deft. The con- 
veyance wafl dated Apr. 9, 1920, & 
was not rosristered until the following 
Dec. Until teglstration the deed had 
not been ddiverod. deft had been 
told nothing about it : — Held : though 
the presumption of advancement may 
1)0 rebutted by evidence of actual 
lutentlon. there was cogent evidence of 
pltf. having ultimately made up his 
mind that his wife should have the 
property. — H abeinoton v. HABiUNa- 
TON, [1925] 2 D. L. R. 849 ; 66 0. L. R, 
508.— CAN. 

1302 vi. .1 — De Burt e. 

De Bury (1903), 30 N. B. R. 37 ; 22 
(J. L. T. 1 84.— CAN, 

1302 Vii. .] — ClULLONER 

V. CilALLONER, [1930] 4 D. L. R. 18. — 
CAN. 

0 i. Subsequent deed of gift by 

tri/c.] — Pltf.. who was the former wife 
of deft. & the registered owner of a 
property known as the Q. Hotel, sued 
to have a caveai registered by him 
discharged, on the ground that be had 
jio Interest in the property. The 
caveat was based upon the following 
doo^unent : ** I hereby agree to give 
1). half of the property known as the 
<i. Hotel, &; to give him half the rent 
of the same from the present date, & 
ito agrees to pay half of all debts against 
<bo above property up to date for the 
said half Interest.’* The land hod been 
purchased in 1902 by deft, in the name 
of pltf., his then wife. Upon that 
pAirchaso & the erection & equipment 
of the hotel building ho applied the 
l)roceod8 of the sale of two quarter 
sections, one of which was in his name 
& the other in hers. They ran the 
liotel business together, until 1905, he 
acting as manager, as oook & house- 
keeper. Having agreed to separate, 
they sold the furniture, & leased the 
hotel, & borrowed money on mtge. to 
Jiolp pay off the floating liabilities. 
The husuand signed the mtge, as a 
joint covenantor. Be, the lease as a 
consenting party. Before leaving her 
ho asked her to sign the memorandum 
above set out which she did without 
demur: — Held: an express trust 
existed in favour of deft, for one half 
of the estate In question. — Reynolds 

Betson, [1931] 1 W. W. R. 793 ; 2 
3>; L. R. 700; 39 Man. L. R. 411.— 
CAN. 

sm. Grain dh staek on land conveyed 
to arife .] — A husband convoyed to hie 
wjfe half of a quarter section of land, 
inisband 3c wife lived tc«cetber on, 3c 
farmed, the quart<cr section, 3£ the 


husband worked on the feum after the 
transfer in the same way os before : 
— Held: the husband was the owner 
of grain grown on, 3c animals situate 
on. the quarter section. — National 
TrubtlCo. V. Holowaychuk, [1925] 
3 W. W. R. 382.— CAN. 

■n. Purchase in hu^and*s name — 
Subsequent transf^ to urife — Failure o1 
consideration.] — Husband 3c wife pur- 
chased a house in Oct. 1920. The 
bouse was in pltf.’s name until Jan. 
1922, when it was transferred to the 
wife. In Jan. 1924, the husband was 
ejected from the house, 3c he brought 
action against the wife for a declaration 
that his wife held the house as trustee 
for him. On the trial the linsband 
stated that when he made the con- 
veyance to his wife he did so on her 
undertaking that the members of her 
family would vacate the house. 3c 
this was never carried out : — Held : 
pltf. could not succeed, as the only 
claim ho could set up would be that 
he had made a conveyance for a con- 
sideration that had failed, & his aotion 
would be either for speclflo performance 
or damages. — Body v. Body (1924), 
34 B. 0. R. 315.— CAN. 

so. Conveyance by husband without 
consideration — U ushand solvent — Cer- 
tificate of tide issued to wife.} — Where 
land was transferred, as a gift, to 
a married woman by her husband, 
during the time that Married Woman’s 
Act, R. S. M. 1892, c. 95, was in 
force, the husband being then solvent, 
3c a certificate of title therefor Issued 
in her name under Manitoba Real 
Property Act : — Held : the beneficial, 
as well as the legal, interest in the 
land vested In her for her separate 
use, Be neither the land nor its proceeds 
could be taken in execution tor debts 
of the husband subsequently inourred, 
notwithstanding Moirled Woman’s 
Act, R. 2, respecting property received 
by% manied woman from her husband 
during coverture. — Fraser v. Douglas 
(1908), 40 S. a R. 384.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 
A. (b). 

1837 iii. .]— The deposit 

by a Hindu of his own money in a bank 
In the joint names of himself Sc wife, 
3c on the terms that it is to be payable 
to either or the survivor, does not on 
his death constitute a gift by him to 
his wife, there being in India no 
presumption of an intended advanoe- 
ment in favour of a wife. — Quran 
Ditta V. Ram Dfita (1928), 65 L. R. 
Ind. App. 235.— IND. 

m i. .]—Held: to raise a pre- 

sumption of joint tenancy. — M athews 
V. l^TTONAL Trust Co. (Ont.), [1925J 
4 D. L. R. 774.— CAN. 

m 11. .] — D. deposited a sum of i 

money in a bonk to the joint credit of 
himself A his wife, & they both signed i 
a document authorising the bank to 
pay all moneys at the credit of the 
aooount to either of them, 3c in the 
case of the death of either to pay the 
same to the survivor. After D/s 
death, his widow became insane 3c was 


confined in a publio hospital. Money 
was paid ^ the bank to the Public 
Trustee. Having been restored to 
sanity the widow redeposlted in the 
bank what was loft of the money to 
the joint credit of herself 3c two 
relatives : — Held : the money origin- 
ally deposited belonged to D. 3c was 
placed to the credit of himself A wife 
as a means of conveniently managing 
the affairs of himself 3c his family ; &, 
therefore, the presnmption In lavom* 
of the right of his wife to what remained 
of the fund on his death was rebutted. 
— Staddkb V. Canadian Bank Com- 
BfBRCB, [1929] 3 D. L. R. 651 ; G4 
O. L. II. 69.— UAN. 

miii. .} — The rule of English 

law that where a deposit is mode in the 
joint names of husband A wife, a ^t 
is to be presumed in favour of the wife, 
the gift being defeasible on the death 
of tne wife in the lifetime of the 
husband, does not apply to India. In 
India the case is governed by sect. 123 
of Transfer of Property Act, under 
which a gift of movable property must 
be effected either by a registered Instru- 
ment or by delivery* — P aul v. Na- 
thaniel Gopal Nath (1931), I. L. R, 
53 All. 633.— IND. 

ip. Banking account in joint names.] 
— ^A wife A husband opened a Joint 
aooount in a bank, A both signod a 
direction to the bank : ” All money 
wfaioh may bo deposited by us or either 
of us to the account is our joint pro- 
perty, but such money may bo with- 
drawn by either one of us, or the 
survivor of us.” The money was all 
the husband’s, A was deposited to pay 
the expenses of the wife 3c her chila, 
during the husband’s absence, 3c to 
make payments in connection with his 
property : — Held : the wife was not 
entitled to half the money to the credit 
of the account. — Southby v. Southby 
(1917), 40 0. L. R. 429 ; 38 D. L. R. 
700.— CAN. 

Right of wife as survivor .] — 

See Nos. 1335-1338. 


PART VI. SECT. 9, SUB-SECT. 8.— 
A. (a). 

1370 i. Wife not indM>endenUy ad’ 
vised — Guarantee for husband.] — want 
of indc^ndont advice standing alone 
is insufficient to justify relief, but 
where there has been undue influence 
by the husband A knowledmi of its 
exercise or facts from which such 
knowledge should he inferred, A the 
transac^n is contrary to the wife’s 
Interests, a sulficlont case has been 
made out for the granting of relief. — 
Canadian Bank of Oimmbroe v. 
Fobe»ian (Alta.), [19201 4 D. L. R. 
844 ; [1926] 3 W. W. R. 486; revsd. 
on the facts, [1927] 2 D. L. R. 530; 
(1927] 1 W. W. R. 783 : 22 Alta. L. li. 
443. CAN. 

1370 U. .J— Bradley v. 

Imperial Bank of Canada, [1926] 
3 D. L* R. 38 ; 68 O. L. R. 650.— CAN. 

1370 iii. Promissory note .] — 

Fryers A Co., Ltd. v. Stbrves (N. B.), 
[1927] 4 D. L, k 1077.— CAN. 
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1894. Add. AimoMdon : — Coiisd. Be Lloyds Bank, 1462, Add. AnnoiedUm : — Consd. 
Ltd., Bomze & Ijederman v. Bomze, [19811 Child (1982), 48 T. L. B. $15. 

1 Oh. 289. 


Part VIII. — Contracts of 

1469. Add. Annoiaiions : — Consd. Green t;. 

WeatherUl, [1929] 2 Oh. 213. A|dd. Town- 
shend v. ChUd (1932), 48 T. L. B. 575. 

1489a. Settlement of insuranee policies on 

life of husband.] — ^By a x>ost->nuptial settle- 
ment made in pursuance of ante-nuptial 
articles, certain policies of insurance on the 
life of the husband were assigned to trustees 
upon trust to receive the money & pay the 
income to the wife during her life for her 
separate use, independently of any future 
husband whom she might marry. There 
was no restraint on anticipation. Duiing 
the life of her first husband the wife made 
promissory notes in favour of pltf., & pltf., 
the first husband bemg still alive, brought an 
action claiming a charge on the policies : — 
Held : the trust for separate use did not 
arise till after the death of the husband, & 
as the contracts of a married woman can only 


Wife during Coverture. 

be enforced against property which formed 
part of her separate estate at the date of the 
contract, the action could not be maintained. 
— Kiko V. Lucas (1883), 23 Oh. B. 712, 713; 
63 L. J. Ch. 64 ; 49 L. T. 216 ; 81 W. R. 
904, 0. A. 

1491a. .] — A woman, married since the pass- 

ing of Married . Wcanen’s Property Act, 1870 
(c. 93), joined her husband in signing a joint 
& sever^ promissory note for money lent to 
him.*> The husband became bkpt. : — Held : 
her separate estate was liable for the amount 
due on the note, & it was not necessary to 
make any trustees for the wife parties to the 
action. — Davies v. Jenkins (1877), 6 Oh. D. 
728 ; 26 W. B. 260. 

Annoiaiions : — ^Rafd. ^’Ipwor tJ. BtiUor (1880), 16 Ch. D. 665 ; 
Pike V. Flteglbhon (1880), 14 Oh. D. 887. 

1498. Add. Annotation : — Refd. Selby v. Atkins 
(1926), 136 L. T. 46. 


1382 Iv, .J — On an Inter- 

pleader issue between an execution 
creditor Sc the wife of the debtor as to 
the ownership of a motor car, the wife 
Sc her husband testified that the car 
had been bonffht with her money, 
which had come to her from the keeping 
of boarders & from the sale of her 
property. These moneys wore all 
collected by the husband Sc left by 
the \vife In his hands to use as he saw 
fit, Sc he placed them in his own account 
& used them indifferently with his 
own. He had never rendered her an 
account of them, nor had she ever 
called on him to do so. They had lived 
together in amity since their marriairo 
Sc he had maintained her. The wife 
testified that she had an arrangement 
with the husband under wbl^ said 
moneys were to remain her property, 
but the oiroumstanoes under which it 
was entered Into were not disclosed. Sc 
its terms were indefinite : — Held : the 
moneys in question had become the 
husband *s by way of gift from his wife. 
— Pkarkk V . Black Sc Aumstrono, 
fl9281 3 D, L. li. 471 ; [1928] 2 W.W. R. 
98 ; 22 8ask. L. R. 502.-~CAN. 

sq. Presumption of undue influence — 
Ouarantee for hu^nd — Promissory 
note — Transaction not explained .] — 
Canadian Bank op Commerce tj. 
Davison, [1930] 1 D. lu R. 1003.— 
CAN. 

.1— Cana- 
dian Bank op Commerce v. Davison, 
fl930] 4 D. L. R. 60.5.— CAN. 

PART VI. SECT. 9. SUB-SECT. 3.— 
A. (b). 

st* Funds of wife managed Ity 
husband.] — Where a husband Is en- 
trusted by bis wife with the manage- 
ment of her funds out of which he is 
to pay their expenses Sc make such 
investments as they from time to 
timo agree upon, the decision of the 
question whether the law implies a 
gdft to the husband depends on the 
particular facts of the case. — Walker 
& Roberts u. Silk, [193(H 2 W. W. R. 
407 ; 4 D. L. R. 201 ; 43 B. C. R. 43.— 
CAN. 

PART VI. SECT. 9, SUB-SECT. 4* 

d i. Property purchased with 

man*s money — Woman reaUsing pro- 
perty dt appropriating proceeds ordered 
to account.} — St. Eloi v. Kno (1925), 
36 B. C R, 15.3 —CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 

•V. Married Women*8 Property Act, 
R. S. O., 1927 — JSfiecf.1— The repeal, 
by Married Women's Property Act, 
R. S. O., 1927, of sect. 18 of the Act 
as found in R. S. O., 1914, had not the 
effect of reviving the husband's 
common law liability for the debts of 
his wife contracted brfor© the marriage. 
— Penny v. Hitnt, (1929) 2 D. L. R. 
473 ; 63 O. L. R. 510.— CAN. 


PART Vni, SECT. 1, SUB-SECT. 6. 

1 I. .1 — Held : a married 

woman, having separate real property, 
was not entitled to contract debts for 
its improvement so as to make boraelf 
liable individually, or jointly with her 
husband. — W right v. Garden (1869), 
28 U. C. B. 609.— CAN. 

1 I. .) — Deft., a married 

woman, married to her present husband 
in 1877 or 1878, Sc carrying on business 
separate from him by fanning one of 
her former husband's farms, in 1883 
Sc 1884 contracted the debt sued on. 
She was entitled to dower in the lands 
of her first husband, who died in 1875, 
which were sold, realising a largo sum. 
Sc also to her share in his personal 
estate, neither of which she had 
received ; — Held : the Act of 1884, 
47 Viot. c. 19 (O.), had not the offeot 
of repealbig the prior Acts. Sc it was 
not neoessary to show that deft, had 
married or had aoqulred separate estate 
since the Act of 1884 came into force ; 
it was sniaciently shown that she was 
possessed of separate estate. Sc that 
she intended it should be bound. — 
Robertson v. Larocqub (1889), 18 
O. R. 469.— CAN. 


sa. Wife carrying on separate business 
— Signatures by wife at request of husband 
— lAobitUvof wife .} — ^Where a married 
woman, in earning on a busineBS with 
the assistance of her husband, signs 
everything that he asks her to sign Sc 


asks no questlone, she should be held 
responsible for her signature, in the 
absence of clear proof of undue 


influence, whether tt turns out to he In 
her intorest or otherwise. — ^W atkins 
(J. B.) CJo. V. Nobbwt (AltsO, 11926) 
1 D. L. R. 526 ; 11926) X W. W. R. 
166.— CAN, 


sb. Lease taken by wife — ZAdbiUty 
of wife — For breach of lease,}-^Sdd c 
the husband was not liable, although 
he lived in the premises for about two 


8 


months prior to the time he Sc his 
family vacated it Sc twice paid the rent 
during that period.) — National 
SBOT7B1TIE8, LTD. V. DARUNG (Alta.), 
[1927] 1 W. W. R. 413.— CAN. 


so. Entered into in married name — 
No reference to husband .} — The effect of 
Married Women's Act, R. S. A., 1922, 
c. 214, is that a married woman has as 
full Sc complete freedom to bind herself 
by her own contracts as a man has. 
A married woman who contracted for 
the purchase of goods in her own name, 
i,e, 08 Mrs. McDonald, without 
informing the seller or without his 
knowlDg that she was in fact acting 
as €tgent for her husband or that she 
had a husband, held personally liable. 
— Reid -Welch Furniture Co. v. 
MacDonald, [1928] 2 D. L. R, 608 ; 
(1928) 1 W. W. R. 789 ; 23 Alta, L. R. 
h7.— CAN. 


■d. Contract to work by hudmtd db 
wife — Liability to employer for children's 
keep — Deft, engaged pJtf. & 
her husband to work for him for wages 
& their board, & it was a term of the 
bargain that dofi. would be entitled to 
charge a certain rate per day for the 
board of tbp couple's throe children, 
although no spedflo promise to pay 
said amounts was made by either pltf. 
or her husband Held .* considering 
the ciroumstanoes under which the 
bargain was made 8c the dealings 
between the parties as disclosed by the 
evidence, the liability to pay deft, for 
the board of the children was a joint 
one on the part of pltf. Sc her husband, 
SC, therefore, each of them was liable 
for the whole cost of the keep of the 
children. — F orsbebg v. Uglum, [1931] 
3 W. W. R, 612.— CAN, 


PART VIII. SECT. 2, SUB-SECT. 1. 

1500 1. Supply of goods not 

necessaries .} — ^Authority may be given 
by imphoation that the husband 
intends the wife to take means to 
supply herself with neoessaries, the 
implication being for the benefit of the 
wife 8c not of those who supply her. 
It is only for what Is reasonably neoes- 
sary that the Implied agency . Is, not 
for what the wife may see fit to order. 
— Robebt Simpson Co., Ltd. v. 
RuGGIiKB, [19801 8 D. L. B. 174 ; 65 
O. L. R. 186.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 4* 
1514 I. Wife aattng under 



•VoL tXVXL-^nsbMd tad Wife^ Cases 1679a~1808a. 


--- J. Wams® ( 1840), O. Bridg. 

618 ; 134 B- B. 778. 


1650. Add, Annotation: — ^Reld. X>ewe v. Dewe, 
Siiowdon v. Snowdon, [1928] P. 113. 


1666. Add, Anmiaiion : — ^Refd. Dewe v, Dewe, 
Snowdon v, Snowdon, [1928] P. 118. 

1669. Add, AnnotaUon : — ^Refd. Dewe v, Dewe, 
Snowdon v, Snowdon, [1928] P. 113. 

1680. Add, Annotation: — ^Refd. Dewe v, Dewe, 
Snowdon v, Snowdon, [1928] P. 113. 

1717. Add, Annotations : — Reid. Selby v, Atkins 
(1920), 136 L. T. 46; Dewe v, Dewe, 
Snowdon v, Snowdon, [1928] P. 118. 

1782. Add, Annotations : — ^Refd. Selby v, Atkins 
(1926), 136 L. T. 45 ; Dewe v, Dewe, Snowdon 
V, Snowdon, [1928] P. 113. 

1789, Add, Annotation : — ^Reld. Dewe v, Dewe, 
Snowdon v, Snowdon, [1928] P. 113. 

1741. Add, Citation : — 2 C. & P. 25, n. 

1748. Add, Annotation: — ^Refd. Dewe v, Dewe, 
Snowdon v, Snowdon, [1928] P. 113. 

1760. Add, Annotation : — ^Reld. Welton v, Welton, 
[1927] P. 162. 

1758. Add, Annotation : — Reid. Welton v, Welton, 
[1927] P. 162. 

1753a. Inadmissible.] — Statements by an 

alleged adulterous wife that she had com- 
mitted adultery cannot be evidence against 
persons who are without knowledge & without 
means of knowledge of the truth of those 
statements & to whom they have not been 
communicated. — Wright (H. S.) & Webb v, 
Annandale (1930), 46 T. L. B. 239 ; affd, on 
other grounds, [1930] 2 K. B. 8, C. A. 

1755. Add, Annotation : — Consd. Selby v, Atkins 
(1926), 136 L. T. 46. 

1800. Add, Annotations: — ^FoUd. & Extd, Wright 
(H. S.) & Webb v, Annandale, [1930] 2 K. B. 
8. Reid. Welton V. Welton, 11927] P. 162; 
Arnold & Weaver v, Amari, [1928] 1 K. B. 684. 

1800a. Proceedings instituted 

against wife.] — A husband took divorce pro- 
ceedings against his wife on the ground of hei: 
adultery.. She consulted a solr., who upon 


her injstruotions put in a defence denying the 
charge ^ briefed counsel to appear for her. 
At the hearing the wife failed Co appear, & a 
decree was made against her dissolving the 
marriage on the grounds alleged in the 
petition. The wife’s counsel applied for 
costs, but as no security for her costs had 
been obtained, no costs Vere granted. The 
wife’s solr. brought an action In the K. B. 
Div. to recover the costs from the husband, 
on the ground of his wife’s agency of necessity 
at common law. The judge found as a fact 
that the solr. had acted without negligence, 
honestly believing that the wife was innocent 
A; that she would be successful in her defence : 
— Held : in those circumstances the wife had 
no authority to bind her husband, so as to 
noiake him liable for the costs of her defence 
to his petition for divorce. — ^Arnold & 
Weaver v, Ahabt, [1928] 1 K, B. 684 ; 97 
L. J, K. B. 238 ; 138 L. T. 691 ; 44 T. L. R. 
221 ; 72 Sol. Jo. 138. 

dnnotaUon: — Cotifd. Wrlgrht (H. S.) & Webb v, Annandale, 
11030] 2 K. B. 8. 

1800b. .] — The rule that a 

solr. acting for a wife, who is living apart 
from her husband, cannot, in a common law 
action, recover his costs from the husband, 
if when those costs were incurrod the wife, 
although the fact was unknown to the solr., 
had been guilty of a matrimonial offence, 
applies not only where the wife has been 
living in adxiltery but also where she has 
committed an isolated act of adultery. The 
rule applies alike whether in the particular 
matter the wife was proceeding against the 
husband, or was defending a suit brought 
against her by the husband. — ^Wright 
(H. S.) & Webb v, Annandaus, [1930] 2 
K. B. 8 ; 99 L. J. K. B. 444 ; 143 L. T. 462 ; 
46 T. L. R. 402 ; 74 Sol. Jo. 319, O. A. 

ISOOo. Single act of adultery.] — 

Wright (H. S.) & Webb v, Annandale, 
No. 1800b, ante, 

180Sa. .] — Withers, Bensons, Currie, 

Williams & Co. v, Cawston (1928), 72 
Sol. Jo. 191. 


nuthority not disclosed — Liability of 
hunhand,] — Fouij>s v, Curtelett 
(1871), 21 0. P. 3G8.— CAN. 


PART yiH. SECT. 2, SUB-SECT. 5. 


1616 1. Credit given to wife — Husband 
not liable,] — ^Whore an article was sold 
by puis, to a married woman Sc not 
to her husband, Sc credit was given to 
her alone: — Held: the husband was 
not liable for the price. — Beatty 
Bros., Ltd. v. Miththy, [1930] 3 
D. L. R. 448 ; 66 O. L. B. 293.-~CAN. 


8x. Credit given to wife — Goods 
mrchasrdfor wife's business — Managed 
oy h%ifband — Whether hust)and*s creditors 
[an take in execution,}— Dommon 
Savingws Sc Investment Society v, 
Kilroy (1888), 16 A. R. 487.~CAN. 


PART VUI. SECT. 2. SUB-SECT. 6. 

q i. Several liabilUy,}— 

roniN Sc €o. V, Smith, [1030] 3 
B. L. R. 360.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.— 
A. (a), 

15761V. .1 — Absbnault 

5.^®*** Il®81] 2 D. L. R. 826 : 3 
M. P. R. 884 ; [1982] 2 D. L. R. Sli,— 


part VIIL sect. 8, SUB-SECT. 1.— 
B. (b), 

1642 I. deweUery ,] — A Ong supplied 


to a working miner's wife : — Held : 
not a necessary. — ^Pianta v, Maorow Sc 
Sons Pty., Ltd. (1925), 27 W. A, L. 11. 
99.— AUS. 

■y. Fur coaL] — ^Tbe question whether 
a fur coat is a necessary is one of fact 
depending on the circumstances of 
each case. — Gkbbie & Forrest v, 
Kershaw, [1927] 3 D. L. R. 156; 
[1927] 2 W. W, R, 16G ; 21 Sask. L. R. 
489.— CAN. 

■K. Surgicat operation,] — Even if a 
wife has money of her own, she is 

E resumed to have authority to pledge 
er htisband's credit for neoessaries, 
including surgical operations. — Seldon 
V, Zambowski, [1928] 1 D, L. R. 638 ; 
1 W. W. R. 030 ; 39 B. C. R. 
CAN. 

sa. Employment of detective — To 
obtain evidence for divorce proceedings,] 
— Barnett v.Milner (1927 h 49 N. L. R 
1.— S. AF. 

PART VIII. SECT, 8. SUB-SECT. 2.— 
D. (a). 

1691 li. Jievsd,, 9 O. R. 198. 

PART VIII. SECT, 3. SUB-SECT. 2.— O. 

1774 i. For ** A husband is liable ” 
read ** A husband is not liable.** 
sb. Purchase of husband's property by 
wife — Improvements made by husband 
after sols.l— A purchase by a wife 
from her husband, the oonsJderatlon 



being paid out of her separate estate, 
was held to be maintainable against 
creditors of whose debts she had no 
notice. The husband, after the pur> 
chase, expended money in improving 
the property. In a suit by a judgment 
creditor of the husband to obtain the 
bendit of such expenditure : — Held : 
the wife was entitled to show that the 
debt for which the judgment was 
recovered had been satisiied before 
action brought. — Hill v, Thompeon 
(1870), 17 Gr. 445.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 2. 

1 i. Summary application for 

delivery up of title deeds.] — Rc Mexlor 
(B. C.) (1905), 2 W. L. R. 17.— CAN. 

sb. Work done by husband for wife 
before marriage — Effect of marriage cwt 
mechanic's Hen.] — Haugen v, Haugen 
(Alta.). [1929] 3 D. L. R. 16.— CAN. 

so. Marriage invalid — Annulment — 
Action by “ wife for rent <St wages — 
No implied contract.] — Pltf. & deft, had 
lived together for a number of years 
as man Sc wife under the belief that they 
were legally married. Deft, then 
secured an annulment of the alleged 
marriage. Pltf. then brought the 
present action claiming general 
damages for fraud, on the ground that 
deft, had falsely represented to pltf. 
that pltf. was free to marry him. 
Under an alternative claim, not baaed 
on fraud, pltf. alleged that she bod 
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1826* AM, Annotation : — Retd* Oottliffe v, Edel- 
ston, [1930] 2 K. B. 378. 

1883. Add. Annotatiom : — As to (1) Retd. Be 


Mason {1028)» 97 L. J. Oh. 321 ; Be Blake, 
Be Minahan’s Petition of Bight (1931), 100 
L. J. Oh. 261. 


Part X. — Wrongs of Wife during Coverture. 


1861. Add. Annotations : — Retd. Gottlifte v. Edel- 
ston, [1930] 2 K. B. 378 ; Greenwood v. 
Martins Bank, Ltd. (1932), 48 T. L. R. 601. 

1860a. Liability ot husband — Goods delivered to 
husband & wife.] — ^A non. (1304), Y. B. 38 
Bdw. 3, fol. lA. 

Annotation : — ColUid. Isaack v. Clark (1015), 2 Bolst. 806. 

1875. AM. Annotation : — Retd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


1880. AM. Annotation: — As to (1) Retd. Green- 
wood V. Martin’s Bank, Ltd. (1932), 48 
T. L. R. 001. 

1883. AM. Annotation : — Retd. Greenwood v. 
Martin’s Bank, Ltd. (1932), 48 T. L. R. 601. 

1807a. .] — ^Lanham v. Pniifi (1857), 29 

L. T. O. S. 171 ; 3 Jur. N. S. 704 ; 6 W. K. 
640, L. 0. & L. JJ. 


Part XI. — Contracts for Separation. 


1920. Aia^- Annotation : — Generally^ Retd. Hyman 
V. Hyman, Hughes v. Hugpbea (1928), 139 
L. T..^l6. 

1930. AM. Annotation : — ^Retd. Hyman v. Hyman, 
[1929] A. C. 601. 

1934. AM. Annotation : — ^Retd. Hyman v. Hyman, 
Hughes t?. Hughes (1928), 139 L. T. 416. 

1935. Add. Annotation : — Retd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1937. AM. Annotation : — ^Retd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

1939. Add. Annotation : — ^Retd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T 416. 


1941. AM. Annotation : — Retd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 
1943. Add. Annotation : — Retd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 
1948. Add. Annotation : — Retd. Lever Bros., I^td. 

V. Bell (1930), 47 T. L. R. 47. 

1954. Add. Annotation: — As to (1) Retd. Papado- 
poulos V. Papadopoulos, [1930] P. 65. 

1965. AM. Annotations : — Gonsd. Hyman v. 
Hyman, [1929] A. C. 601. Retd. Dewo v. 
Dewe, Snowdon v. Snowdon, [1928] P. 113. 
1969. Add. Annotation : — Retd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 


married deft. In'^rellanoe'^on his asHxa- 
anoe that she was at Ubcrty to many. 
She claimed also rent lor the time deft, 
lived in her house, wa^^os as hoxiso- 
keeper on a guanlum meruit basis, a 
sum allegred to have been paid by her 
for household expenses, & on amount 
due on a promissory note : — Held : tho 
claims based on fraud 8c on said 
assurance had not been substantiated ; 
there had l>ecn no express or implied 
agreement by deft, to pay rent or 
wages ; there was proof of deft.’s 
promise to repay the amounts advanced 
by her for household expenses prior to 
1919, but Stat. Limitations barred 
recovery thereof, & there had been no 
express or irapUod authority from deft, 
to iuour said expenses thereafter ; & 
the claim on the note had been released 
for good consideration.— MARSHALL v. 
Marshall, [1931] 3 W. W. R. 309.— 
CAN. 


PART X. SECT. 2, SUB>SE0T. 1. 

r I. .J — A husband may be 

made jointly liable with his wife for 
her torts, notwithstanding Married 
Women’s Property Act, R. 8. M., 1913 
(c, 123).— Dbnovich V. Hucal (Man.), 
fl9271 1 D. L. R. 879 ; [1927] 1 

W. W. R. 179.— CAN. 

•d. False representation by wiSt — As 
to authority of husband to order goods 
— W nether coverture good defence ,] — 
Deft, pleaded coverture : — Held : plea 
good : Administration ot Justice Act 
could not, assist pltf., & Married 
Woman’s Act, R. S. O.. 1877, o. 126, 
as. 6, 20, did not create any new lia- 
bility against a married woman for 
her torts or quasi torts, but merely 
allowed her to be sued alone, where 
formerly she could have been sued 
with her husband, & the anthorities 
showed that if so sued the action would 


have failed. — Stonb v. Knapp (1879), 
29 C. P. 605.— CAN. 

te. Negligence — Joint licdnlity of 
husband — Confined to actual personal 
negligence of toife.] — -An Innocent hus- 
band Is liable to be sued at common 
law Jointly with Ids wife for tho 
actual personal negUgenoe of his wife 
while drlvlDg a vehicle, her own or 
another’s ; but he is not liable to be so 
sued for tho actual personal negligence 
of a third party when the wife’s 
liability for the negligence of that party 
arises out of her sole ownership of a 
chattel & thopower of control resulting 
therefrom. — Black v. MaoFablane, 
[1931] N. Z. L. R. 112,— N.Z. 

PART X. SECT. 2, SUB-SECT. 2, 

•f . Joint conversion by husband <t wife 
— lAabUity of wife*s separate estate.]— 
Where pltf. proved a joint wrongful 
occupation & conversion of the ront« 8c 
prodts of his land by a husband Sc 
vdto : — Held : the husband & wife 
were jointly liable to pltf., 8c pltf. was 
entitled to recover against tbe separate 
property of the wife, for it could not be 
Inferred that the latter was acting under 
the direction or coercion of her husband 
so as to exempt her from liability. — 
Barker v. Wbstover (1882), 6 O. R, 
116.— CAN. 

PART X. SECT. 2, SUB-SECT. 3. 

1861 Iv. J— Married 

Women’s Property Aot, R. S. O., 
1927, 8. 3, does not take away the 
right of a person injured to sue a 
husband 8c wife jointly for the wife’s 
naked tort committed during coverture. 
In an action for slander uttered by tho 
wife, without the husband’s sugge^on 
or approval, judgment was directed to 
be entered against both jointly for the 

10 


damages assessed, tho wife being still 
alive when Judgment was reached. — 
Herczeg V. Barrev, [1030] 1 D. L. U. 
758 ; 64 O. L. R. 629.— CAN. 

d Saskatchewan.] — In Saskat- 

chewan a husband is not liablo for 
damages awarded against his wife in 
an action on tho statutory cause of 
action given to a woman for slander of 
her chastity. — Paltuk v. Masoruk & 
Masoruk, [1931] 3 W. W. Jt. 380.— 
CAN. 


PART X. SECT. 2, SUB-SECT. 4. 
sg. Joint trespass by husband <€? wife — 
Damage to adjoining property — Due to 
acts of hus^iand — LwbUity of wife .] — 
In an action of trespass against hus- 
band 8c wife for placing lojp) against 
pltf.’s building & causing damage, 8c 
tor placing a spout, by wWoh the water 
from the roof of deft.’s house ran 
against 8c injured pltf.’s building, tho 
evidence showed that tho property was 
owned by tho wife, but that she did not 
interfere with the management of it, 
or participate in the acts complained 
of : — Held: tho wife was not liable. — 
McDonald v, XjESTRr (1890), 30 
N. B. R. 137.— CAN. 


PART XI. SECT. 1, SUB-SECT. 8.— A. 

1928 ii. s. P. Woods v. Woods* 
[1927] 8 D. L. R. 321 ; 60 O, L. R, 
438.— CAN. 

1941 1. What amounts , to — Agree- 
ment contemplating reconciliation.}-— 
Although the separation agreement 
l^etwoon husband 8c wife in question 
herein ** prospectively looked to the 
parties living together again, it was 
held not to provldo for a future separa- 
tion thereafter, &, therefore, was not 
void as against public policy. — ^M organ 
V. Morgan, [1931] 3 W. W. R. 292 ; 
44 B. 0. R. 482.— CAN. 
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1989. Add* Annoiaiiona : — ^Refd. Hyman t;. Hyman, 
Hughes V, Hughes (1028), 180 L. T. 416; 
May V* May (1029), 08 L. J. K. B. 770. 

1995. Add, AnnotaMon: — ^Refd. Matthews v. 
Matthews (1932), 48 T. L. B. 611. 

1906. Add, Annotation : — ^Retd« Matthews 
Matthews, [1932] P. 103. 

2019. Add, Annoiaiiona : — Aatoi,!) Held Hyman, 
t;. Hyman, Hughes v, Hwhes (1928), 139 
L, T. 410, As to (7) Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T, 410. 

2038. Add, Annotations :-^onsd, Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 410. 
Apld. May v. May, [1929] 2 K. B. 380. 

2039. Add. Annotationa : — Consd. Hyman v, 
Hyman, [1029] A. 0. 601. Apld. May v. May, 
[1929] 2 K, B. 380. 

2039a. .1 — ^By a deed of separa- 

tion reciting that differences had aksen 
between a husband & a wife, it was agreed 
that the wife should dunng the life of the 
husband live separate & apart from hun Sd 
free from his marital control & authority as 
if she were unmarried, & that the wife 
should retain as her separate property 
certain articles which, if she should die in 
the lifetime of the husband without having 
disposed of them, should devolve as if she 
had died possessed thereof intestate & a 
widow. The husband covenanted that he 
would during the life of the wife pay to her 
an annual sum of £600. The wife was also 
to be entitled to certain furniture & effects 
for the use of herself during her life. 
Throughout the deed the parties were 
referred to as “ the husband ” & “ the wife ’* 
respectively. It was provided that if the 
husband & the wife should be reconciled to 
each other & return to cohabitation the deed 
should become void. The husband subse- 
quently committed adultery <& the wife 
obtained a decree dissolving the marriage. 
He then made default in paying the full 
annual sum provided for by the deed, & she 
brought an action to recover the arrears ; — 
Held : the deed was not subject to any 
implied term that it should only operate so 


long as the marriage relation continued to 
exist between the parties, & pltf . was entitled 
to recover. — ^M ay v. May, [1929] 2 K. B. 
380 ; 98 L. J. K. B. 770 ; 141 L, T. 629, C. A. 

2040a. Bankruptcy of husband.] — Dewe v . 

Dewb, Snowdon V. Snowdon, No. 696a, anfe. 

2049. Add, Annotation : — Refd. Willis v, Willis 
(1927), 90 L. J. P. 177. 

2061a. — Refusal of nominee to undertake 

custody- -Effect on deed.] — ^Where the parties 
to a matrimonial suit had agreed to settle it, 
&; a deed of separation had been approved to 
give effect to such settlement : — Held : the 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband wife as 
one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from being canied into effect. — 
Willis v. Willis, [1928] P. 10; 90 L. J. P. 
177; 187L.T. 021; 43 T. L. B. 657, C. A. 

.2083. Add. Annotation: — Apprvd. Hyman v, 
Hyman, [1929] A. C. 001. 

2084. Add. Annotation: — ^Apprvd. Hyman v, 
Hyman, [1929] A. C. 001. 

2086. Add. Annotation: — Overd. Hyman v. Hyman, 
[1929] A C. 001. 

2085a. .] — A woman who, in a deed of 

separation, covenants in consideration of 
certain benefits not to claim from her husband 
in the future maintenance or alimony, & is 
afterwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 
notwithstanding that the deed contained no 

E revision for its termination on the marriage 
eing dissolved. — ^Hyman v. Hyman, [1929] 
A. 0. 601 ; 98 L. J. P. 81 ; 141 L. T. 329 ; 
93 J. P. 209 ; 46 T. L. B. 444 ; 73 Sol. Jo. 
317 ; 27 L. G. B. 379, H. L. 

Annotations: — Ezpid. May tj. May, [19291 2 K. B. 380. 
Consd. L. V, L., (19311 P. 63. Befd. Papadopouloe v, 
PapadopouloB (1929), 40 T. L. R. 44. 

2090. Add. Annofafion; — Generally , Refd. Hyman 
V, Hyman, [1929] A. C. 601. 


PART XI. SECT. 3, SUB-SECT. 2. 

n i. .] — Whore a wife understood 

the agreement, hud Independent advioe. 
Sc was not misled or inhuoncod by her 
husbfimd in regard to her legal rights 
or the meaning & effect of the docu- 
ment : — Held : It could not bo sot 
aside for fraudulent misrepresentation 
& duress. — Thomson v, Thomson, 
(19271 1 D. L. R. 653 ; 69 O. L. 11. 
061.— CAN. 

PART XI. SECT. 6, SUB-SECT. 7. 

1 1. .] — Where a separa- 

tion agreement was not invalid on the 
ground that the father had therein 
waived his rights to the oontrol & 
guardianship of the ohlldren : — Held : 
before the wife could ask for mainten- 
ance for them, she must show that she 
had failed to perform those duties to 
them amounting to guardiazishlp which 
she had assumed under the ogroo- 
ment. — Holowaohuk v, Holowachctk 
(Man.), (19271 2 W. W. R. 470.— CAN, 

PART XI. SECT. 6, SUB-SECT. 11. 

2078 ii. .] — A separa- 

tion agreement, which provided for 
the payment of a Bpeemo sum by 
instalments to bo secured by a mtge., 
fir which did not contain a dum costo 
clause : — Held : enforceable by the 
wife, although there bad been subse- 


quent adultery by her & she had been 
divorced fit had married again. — 
Rust r. Rust, (19273 2 D. L. R. 248 ; 
(19271 I W, W. R. 491 ; 22 Alta. L. R. 
430.™ CAN. 

PART XI. SECT. 6, SUB-SECT. 12. 

2086 i. Covenant by wife not to 
claim furUicr maintenance — Subsequeid 
judicial separation.] — ^IVhcre a petition 
for a decree of judicial separation on 
the ground of the husband’s adultery 
was brought so that a petition for 
alimony might bo founded ; — Held : 
the petition must bo dismissed. — 
K. V. K., [1925] 3 D. L. R. 872 ; [1925] 
2 W. W. R. 641.— CAN. 

•L Covenant by wife not to claim 
alimony — Svbacgucnt adultery of hus- 
band — Whether covenant still binding — 
Hiffht of court to award maintenance for 
children.]— v. Holten, [1928] 
1 D. L. R. 646.— CAN. 

PART XL SECT. 7, SUB-SECT. 2.— B. 

sx. Jurisdiction of court — Kino*s 
Bench Act, s. 22.1 — Davis v, Davis, 
[19261 1 W. W. R. 942 ; 20 Sask. L. R. 
543.— CAN. 

2102 ii. Breach of coTulUiom — As 

to access to child — Heply cdlcging hus- 
band*s bad character?] — ^A separation 
agreement provided that the wife 
should ho given the custody of the son, 
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hut that his father should bo allowed 
to seo him with reasonable frequency 
fir should bo consulted as to, & sanded 
with, his up-bringing. To an action 
by the wife \mder the agreement for 
overdue instalments breach of the 


condition as to tho sou was pleaded : — 
Held: a reply alleging the husband’s 
bad character was no excuse for a 
breach of the condition. — ^McLennan 
V. McLennan, 11925 ] 3 D. L. II. 281 ; 
[ 1925 ] S. C. R. 279 ; affg., [ 1925 ] 1 
D. L. R. 277 ; 67 N. S. R. 480.— CAN. 


2108 L For arrears of annuity ,] — 
Barlow v, Barlow (1927), 80 w. A. 
L. R. 8.— AUS. 


sy. For agreed sum for nminteiiance — 
Covenant not to sue.] — By a separation 
agreement it was provided, iTiter alia, 
that the husband would pay tho wife 
£150 for her maintenauoe 8c support ; 
that the wife would keep the husb^uia 
Indemnided against her debts ; that 
tho wife would not oommenoe pro- 
oeedings for maintenance against the 
husband, & that she would not molest 
him. • Custody of, & the duty of 
maintaining, two children of tho 
marriage wore oonforred on the wife. 
The husband did not pay tho £150 
mentioned ; the wife sued for this 
sum : — Held : the wife was entitled 
to recover. — ^M bzzinb v, Mezzink, 
U9871 S. A. S. R. 167.— AUS. 
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2106. Add. AnnotaHon : — As to (1) Rel4» Hyman 
V. Hyman, [1929] A. C. 601. 

2111. Add. AnnoiaUon: — ^Refd. H. t>. H., [1928] 
P. 206. 

2144. Add. Annotation : — ^Refd. Hyman v. Hyman, 
[1929] A. 0. 601. 

2151. Add. Annotation : — ^Hefd. Hyman v« Hyman, 
[1929] A. 0. 601. 

2174. Add, Annotations : — Oonsd. Melvill v, Melvill 
dc Woodward, [1930] P. 169. Refd. Bos- 
worthick v. Bosworthick, [1927] P. 64; 
Hyman v, Hyman, [1929] A. 0. 601. 

2176. Add. Annotations: — Refd. Bosworthick v. 
Bosworthick, [1927] P. 64 ; Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

2177. Add. Annotations : — Consd. Bosworthick v. 
Bosworthick (1926), 136 L. T. 211. Apld. 


May e. Mayr [1^29] 2 K. B. 386. Retd. 
Hyman e. Hyman, e. Hug^m (1928), 

139 L. T. 416 ; Cooper v. Cooper & Ford 
(1932), 48 T. L. B. 275. 

2178a. .] — On a husband's 

petition for the cancellation of a post-nuptial 
settlement, after decree absolute of divorce 
granted on the ground of her adultery subse- 
quent to the date of the settlement, the 
registrar’s order exi^guishing resp.’s interest 
in the settlement was varied by the amount 
payable thereunder being reduced & by a 
Tiniitation dum sola et casta. — Cooper i;. 
Cooper & Ford, [1932] P. 75 ; 101 L. J. P. 
28 ; 147 L, T. 16 ; 48 T. L. R. 276 ; 76 Sol. 
Jo. 249. 

2179. Add. Annotation : — Oonsd. Hyman v. Hyman, 
[1929] A. C. 601. 


Part XII. — Legal Proceedings 


2184. Add. Annotation : — Held. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378. 

2189a. .] — Practice Note, [1926] 

W. N. 8. 

2210. Add. Annotation : — Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2212. Add. Annotation: — ^Refd. Gottliffe r. 

Edelston, [1930] 2 K, B. 378. 

2213. Add. Annotation : — Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2225. Add. Annotation : — ^Refd. Townshcnd v. 
Child (1932), 48 T. L. R. 575. 

2238. Add. Annotation : — ^Reld. Townshend v. 
Child (1932), 48 T. L. B. 676. 


2245. Add. Annotation : — ^Reld. Gottliffe v, 

Edelston, [1930] 2 K. B. 378. 

2249. Add, Annotation : — As to (2) Consd. Green v. 

WeatheriU, [1929] 2 Ch. 213. 

2282. Add. Annotation : — ^Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2286. Add, Annotation : — Refd. Gk)ttlifte v. 

Edelston, [1930] 2 K. B. 378. 

2287a. Action for libel by wUe against husband — 
Wife In business.] — Ralston v. Ralston, No. 
2293a, post. 

2290. Add. Annotation : — ^Refd. GottMe v. 

Edelston, [1930] 2 K. B. 378. . 

2292. Add. Annotation : — Consd. GotiliSe v. 

Edelston, [1930] 2 K. B. 378. 


•z. .] — Bakkwkll t>. Bake- 

WEIX (1927), 38 S, It. N. S. W. U; 
46 N. S. W. W. N. 45.— AUS. 

PART XL SECT. 7, SUB-SECT. 2.— C. 

sa. Claim for — Whether claim for 
alimony can he joined,] — A claim for 
speoifio poiformance of a eeparatlon 
agreemouc is iuconsistent with a claim 
for alimony & so long as the former 
claim stands it is a bar to the obtaining 
alimony pendente lUe or Interim costs. — 
Henke v, Henke, [1928] 1 D. L. R. 
1090; [19281 1 W.W.li. 337; 22 Sask. 
L. R. 267.— CAN. 

PART XL SECT. 8. 

2165 iii. .] — A separa- 

tion agreement may have as a secondary 
object the efleoting of a permanent 
settlement of property, but unless a 
separation agreement clearly indicates 
such purpose the general rule, that the 
a^ement is no longer enforceable 
after resumption of cohabitation, 
should be applied. — N ational Trust 
C o., Ltd. v, Bell. [1925] 4 D. L. R. 
1029 ; [19261 3 W. W. R. 712.— CAN. 

sb. Agreemeinl for — Failure of con- 
sideralion .] — Wakabuk v, Wakahuk 
(A lta.), [19261 1 D. L. R. 493.— CAN. 

PART XL SECT. 9. 

p i. Good reaaem for variation — 

Onun of proof,] — A husband & wife 
having entered into a separation agree- 
ment under which the custody of their 
two eldest children were given to the 
lather & that of the youngest child to 
the mother, & provision was made for 
acce^jH of both parents to all the 
children, the mother subsequently 
launched a petition to obt^n the 
custody & control of the oldest hoy, 
the second child had l>ecn accidentally 


drowned in the meantime : — Held : 
the mother had failed to show any 
good reason why the ct. should inter- 
fere with the arrangement made by the 
separation agreement. — Bhuin v. 
Bruin ?B. C.), [19291 4 D, L. R. 802 ; 
2 W. W. R. 218.— CAN. 


1920 (o. 64). s. 3 (1), pursuer’s husband, 
in respect that ho had actively 
participated in the litigation, fell to be 
made Jointly & severally liable In 
expenses along with his wife. — 
M’Millan V. Maokinlay, [1926] S. C. 
673.— SCOT. 


PART XIL SECT. 1, SUB-SECT. 1.— A. 

e (p. 249) i. .) — In an action 

by a purchaser for speoifio performance 
of an agreement for the sale of laud, 
a motion by doft.*8 wile to be added as 
deft, on the ground that, under Dower 
Act. R. S. A. 1922 (o. 135). she had an 
interest in the property, was refused. — 
Sampson v, Thomas, [1925] 1 W. W. R. 
1018.— CAN. 


PART Xn, SECT. 1, SUB-SECT. 1.— 
F. (a). 

2221 ii. Under K. B. Rule 

755 au order for payment may be 
obtained by a judgment creditor 
against a married woman. — Bishop v. 
Black, [1925 J 3 W. W, R. 679.— CAN, 

oi. .] — Defts. who were husband 

& wife, siraed a promissory note pay- 
able to pltf. on demand. Upon default 
being mode In payment, pltf. obtained 
judgmept against defts. m the county 
oouH of victoria. The judgment 
against Mrs. R. was against her person- 
ally : — Held : a nullity. — Mayer 
Finance Co. v, Ross, [19293 N. Z. L. R. 
748.— N.Z. 

c 11. .] — Stlliker V, Fraser, 

[1931] 4 D. L. R. 326.— CAN. 


PART XIL SECT. 1. SUB-SECT. l.-~-L 
to. JJabUUy of husband — Participate 
ing in litiaatton.] — ^In on action by a 
married woman against a third party : 
— Held : notwithstanding Married 
Women’s Property (Sootiand) Act, 
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PART XII. SECT. 1. SDB-SECT. 2.— A. 

0 1, Interference with hugintss 

carried on by vrife.] — Pltf., a married 
woman, carried on business as an hotel- 
keeper, Sc owned the chattels In the 
hotel. Deft., her husband, interfered 
with pltf. in her business by taking 
the receipts, giving orders to servants. 
& maltreating pltf. An Injunction 
was granted restraining deft, from 
interfering in the business or with the 
servants or agents, or removing any 
of pitf.’g chattels. — Donnelly v, Don- 
nelly (1886), 9 O. R. 673.— CAN. 

id. Action for breach of trust ,] — 
Held: under the Married Women’s 
Property Act, 1890, a husband can 
maintain an action against his wife for 
breach of trust, & in cases where 
another i>erBon is sued with the wife. 
Sc that person sets up a claim to 
portion of the property, the right of 
action given by sect. 21 of that Aot is 
not an exdusivo remedy. — ^Anhaeus- 
SER V. ANHAEUSSER SC ROTH (1930), 
S. R. (Q.) 56.— AUS. 

PART XIL SECT. 1, SUB-SECT. 1 

2292 1. Action by urife against husband 
— For negligence,] — a married 
woman, brought this action against 
her husband & another for negligence 
in the operation of a motor vehicle 
driven by her husband, in which she 
was a passenger, whereby she i/w 
injured. Sc she claimed damages for 
her Injury. The statement of claim 
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.h-a) J?M. mavri^ deft, in 
1893. In 1899 tlie pairtiee eepnr^ted under 
m deed of separation d? thenceforward Uved 
apart. By the deed of aeparation deft, 
corenanted to pay an annuity to pltf., d; 
the deed a3eo contained a covenant for 
farther aseurance. After the separation 
pltf. set up in busineBs as a gara^ pro- 
prietor, & she subseouently convert!^ this 
business into a private limited co. in which 
she held the majority of the shares & also 
was'the chairman So managing director. In 
1039 she in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription : “ In loving 
memory of Jennie the dearly beloved wife of 
W. B. Orawshay Balston of the Bimgalow, 
VaU^. Died 20th M^, 1916.” D^. was 
the W. B. Orawshay Beiston mentioned in 
the inscription & he had caused the inscrip- 
tion to be made. Pltf. brought an action 
against her husband for libel A; also for a 
declaration that she was the lawful wife of 
deft* 'JETeld ; though the inscription was 
capable of a defamatory meaning, pltf., by 
reason of Married Women’s Property Act, 
1882 (c. 76), s. 12, could not sue her husband 
on it, the action being for a tort A: not for 
the protection A: security of her separate 
property. 

(2) If there were any doubt as to the 
validity of the marriage, in my opinion, an 
action at law in the K. B. Div. of the ]&gh 
Ct. is not the proper proceeding in which to 
have that matter determined. I think it 
would be necessary, if there were any doubt 
as to the validity of the marriage, to take 


proceedmgs under the Legitimacy Declara- 
uon Act, 1868 (c. 93) (Macnaughtbn. J.). — 
Baxston V, Baistok, [1980] 2 K. B. 238 ; 
99 L. J. K. B. 266 ; 142 L. T. 487. 

Add, Armotaiium : — Consd. Balston v, 
Balbton, [1930] 2 K, B. 238. 

2294a.* For negligence — ^Ixdury sustained 
before marriage.] — Although by Married 
Women’s Property Act, 1882 (c. 76), s. 12, a 
married woman has the same civil remedies 
for the protection & security of her own 
separate property as if it belonged to her as 
a feme sole, A by sect. 24 “ property ” 
includes a thing in action, nevertheless a 
right of action for a pure tort which accrued 
bdore the marriage of the parties is not a 
thing in action withia sect^ 24, A conse- 
quently such right is not part of the wife’s 
separate property. 

An unmarried woman sustained injuries 
through a man’s negligent driving, A issued 
a writ against him claiming damages in 
respect thereof. Before tbe trial of the 
action she married him : — Held : her right 
of action was not such a thing in action as 
would become her separate property within 
the meaning of the Act, but was barred by 
the general disability of husband A wife to 
sue each other for a tort. — Gottliffh v, 
Edeubton, [1930] 2 K. B. 378; 99 L. J. 
K. B. 647; 143 L. T. 695 ; 46 T. L. B. 644 ; 
74 Sol. Jo. 667. 

Add, Annotations : — Consd. Balston v, 
Ralston, [1980] 2 K. B. 238. Refd. Gottliffe 
V, Edelston, [1030] 2 K. B. 378. 


Part XIII. — Matrimonial Causes. 

2317. Add. Annotation ; — to (2) Apld. Cavendish 2321. Add. Annotations: — Consd. H. v. H., [1928] 
V. Cavendish, [1926] P. 10. P. 206. Reid. A.-G. for Alberta v. Cook, 

2818. Add. Annotolton Held. Bugg-Qunn ». 1 1926] A. 0.444; Raeburn v. Raeburn (1928), 

Rugg'Gunn & Archer, [1931] P. 147. 


contained no allegation of any express 
or implied contract : — Held : the 
action was for a tort within Married 
Women’s Property Act, 1926, s. 8, 
& was not mamtamable against pltf.’B 
husband. — Goldman v, Goldman, 
ri928] 2 D. L. R. 162 ; 61 O. L. R. 
667.-~CAN. 

2298 U. .] — ^A wife, who 

was being driven by her husband in his 
motor oar, was Injured in a ooUisioD 
between the motor oar Sc a motor lorry. 
She brought an action of damages 
against the owner of the lorry 6; 
against her husband : — Held : the 
action against the husband was incom- 
petent, m respeot that (a) at common 
law the relationship exisung between 
husband Sc wife is of so intimate a 
oharaoter that it is against public 
policy that the one should have a 
right of action against the other in 
oonsequenoe of a wrong done. Sc 
(b) Married Women’s Property (Scot- 
land) Act, 1920, has not altered the 
law in this respect. — Harpbb v. 
HaBPSB, {19291 S. O. <C;t. of Bess.) 
220.— SOOT. 

2292 ill. 

Marb. [1931] O. R. 707.— CAN. 

2292 Iv, Married Women*8 Act, 

R.S.A. 1922, «. 2. J— A provincial statute 
which purports to give a married woman 
the rwt to sue her husband in tort is 
idtra viret, on the ground that it alters 
the common law status of husband Sc 


wife, a subject which under the term 
“ marrlago is assigned exclusively 
to the Dominion Parliament. There- 
fore, Married Women’s Act, R. S. A. 
1922, o. 214, 8. 2, which provides, inter 
alia, that a married woman shall be 
capable of suing Sc being sued in any 
form of action as if she were an un- 
married woman cannot be relied on to 
support an action in tort by a wife 
awnst her husband. — H ill v. Hill, 
[1928] 4 D. L. R. 161 ; [1928] 3 
W. W. R. 1, 673 ; ajQTd., [1929] 2 D. L. R. 
735 ; 2 W. W, R. 41; 24 Alta. L. R. 
105.— CAN. 

PART XII. SECT. 1, SUB-SECT. 8.— D. 

sd. Jurisdiction to decide on originating 
notice — Right to direct an issue ,] — 
Foster v, Foster, [1928] 3 W. W, R. 
673.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 1. 

m i. .] — A judge of 

the Supreme Gt., sitting in his ordinary 
capacity, has no jurlsdiotion to Inter- 
fere with decrees pronounced by the 
ct. as a ct. for divorce Sc matrimonial 
oausoB under Matrimonial Gauses Act, 
1857 (o. 85 ). — Claman V. Glaaian 
(1926). 35 B. G. R. 137.— CAN. 

q -The parties 

went tlirough a form of marriage in 
Nova Beotia. In an aoUou for declara- 
tion of nullity bused on absence of 
consent & fraud : — Held : the Siiprc^no 
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Ot. of Ontario bad no jurisdiction to 
entertain the action. Sc would have 
had none oven It the marriage bad been 
an Ontario marriage. The Jurisdiction 
of the Eocleslastioal Cts. in England 
has not been conferred upon the 
Supremo (3t. of Ontario. — Vamvakidis 
V, Kjbkopp, [19301 2 D. L. R. 877 ; 
C4 O. L. R. 686.-^AN. 

ai. High Court — Bombay — 

To hear matrimonial suits between 
./cw’s.l— The High Ot. of Bombay has 
jurisdiction to entertain a suit arising 
out of matrimonial disputes between 
Jews, & in deciding such disputes, the 
Jewish law must be applied ** with such 
adaptations to the circumstances of the 
case as justice may require.” — Ben- 
jamin V. Benjamin (1925). I. L. R. 
50 Bom. 369.— IND. 

PART XIII. SECT. 1, SUB-SECT. 3. 

2320 I. Practice of Ecclesiastical 
Courts followed — Proceedings in formd 
pauperis in Manitoba ,] — Oolebidge e. 
Goleridgb (Man.), [1926] 2 D. L. K. 
896 ; [19261 1 W. W. R. 867.— CAN, 

PART XIll. SECT. 8, SUB-SECT. 1. 

p i. .] — The fact that, at the 

time of her marriage, a wife has living 
a child bom as a consequence of illicit 
intercourse with another man, of which 
intercourse her husbaud had no know- 
ledge, does not entitle the latter to have 
the marriage set aside. — Stander v. 
Standee, [1929] App. D. 349.— S. AF. 



Oasn 8888a — ^8484 . Engijsh aitd Empire Dioest Supplement. 


2828a. Newbould v, A.-G., No. 6069a» 

post 

23281). Distinguished from other grounds tor 
annulling marriage.] — A decree annulling a 
marriage on the ground of impotence is a 
jud^ent in rem altering the status of the 
parties, & can be pronounced only by the ct. 
of their domiciL A decree annulling a 
marriage on this ground deals with a marriage 
which till the date of the decree was voidable 
only & not void. In substance it is a decree 
for the dissolution of that marriage, & is 
thus distinguished from decrees annulling 
marriages for illegality or informality. — 
Inverclyde (otherwise Tripp) v, Inver- 
clyde, [1931] P. 29 ; 100 L. J. P. 16 ; 144 
L. T. 212 ; 96 J. P. 73 ; 47 T. L. R. 140 ; 29 
L. G. R. 363. 

2331. Add, Annotation : — Refd. Inverclyde v, 
Inverclyde, [1931] P. 29. 

2334. A dd. Annotations : — Reid. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. C. 641 ; Inverclyde v. Inverclyde, 
[1931] P. 29; Newbould v, A.-G., [1931] 
P. 75. 

2345. Add, Annotation : — ^FoUd. H, v, H. (other- 
wise N.) (1929), 46 T. L. R. 618. 

2345a. ,] — ^Where the ct. finds in a suit 

for nullity of marriage that both the parties 
to the ceremony of marriage are impotent, 
each being incapable as regards the other, 
a decree nisi may be granted to each of the 
parties Sd either may apply in due course 
for a decree absolute. — H. v, H. (other- 
wise N.) (1929), 98 L. J. P. 155 ; 46 T. L. R. 
618, 

2370. Add, Annotation : — Refd. Newbould v, A.-G., 
[1931] P. 75. 

2381. Add, Annotation: — Refd. Inverclyde v, 
Inverclyde, [1931] P. 29. 

2452a. .] — Mann v, Mann, No. 2496, post, 

2453a. ,] — In this suit two questions arose : 

(a) whether a memorandum of agreement 
permitting the wife to live separate & apart 
was a deed of separation ; (5) whether her 
proposal, after having herself separated from 
her husband signed the agreement, that 
they should set up house together in the 
. int^ests of the children, constituted a sincere 
desire for resumption of cohabitation. For 


petitioner it was submitted that the memo- 
randum of agreement relied upon was not a 
deed of separation, but merely an agreement 
for maintenance for a limited periqd. Even 
if it were a deed of separation, the wife was 
entitled to cha^e her mind, & she had in 
fact shown a sincere desire to live together 
a^ain with her husband, though her motive 
mi^t have been the welfare of the children : 
— Meld : the memorandum of agreement was 
a valid & binding & subsisting element 
to live separate & apart. The wife’s pro- 
posal, not being made to restore the con* 
nubiad relationship simplidter, but merely so 
that she Sd her husband & the children should 
set up house together, was not a sincere 
desire that they should live together. 
Petition dismissed. — liACEY v, Lacey (1931), 
146 L. T. 48 ; 96 J. P. 179 ; 47 T. L. R. 577 ; 
76 Sol. Jo. 672 ; 29 L. G. R. 660. 

2479a. Extravagance of wife.] — (1) Extrava- 
gance of living on the part of a wife affecting 
the financial position & prospects of her 
husband may be a matt^ ** so ^ave & 
weighty ” within Teatman v. Yeaiman^ 
No. 3001, as to render it contrary to the real 
truth of the case to treat the husband as 
guilty of desertion without reasonable cause, 
& therefore may afford a defence to a petition 
for restitution of conjugal rights. 

(2) A husband is not to be taken as having 
deserted his wife without reasonable cause 
because his work in life compels liim to live 
aw^ from her. — G. v, G., [1930] P. 72 ; 142 
L. T. 811 ; 04 J. P. 79 ; 46 T. L. R. 69 ; 
sub nom, G.-M. v, Q.-A. D., 99 L. J. P. 14 ; 
74 Sol. Jo. 69 ; subsequent proceedings ^ sub 
nom, Gordon v, Gordon (1931), 76 Sol. Jo. 
139. 

2479b. Husband’s work requiring him to live apart 
from wife.} — G, v, G., No. 2479a, ante, 

2487a. .] — Lacey v, Lacey, No. 2453a, 

ante, 

2490. Add, Annotations : — As to (2)Ck>nsd. Hyman 
V. Hyman, Hughes v, Hughes, [1929] P. 1. 
Qenerallyy Refd. Hyman v. Hyman, [1929] 
A. C. 601. 

2492. Add, Annotation : — Consd. Hyman v. H 3 rman, 
[1929] A. 0. 601. 

2494. Add, Annotation : — As to (1) Refd. Lacey v, 
Lacey (1931), 47 T. L. R. 677. 


PART XIIL SECT. 3, SUB-SECT. 2.— A. 

2329 V, .] — The law of Ontario 

as to annulment of marriage Is the law 
of England as of July 16, 1870, unless 
modified by proyincial law. liolicf 
for persistent refusal of intercourse can 
only be given where an inference of 
impotenoo can be drawn. — B etuell v. 
Bethkll, [1932] 0. R. 300 ; 2 D. L. R. 
663.--CAN. 


PART Xni. SECT. 3, SUB-SECT. 2.-0. 

2346 iU. Whore the 

husband was potent & there w€ub no 
structural incapacity on the part of 
the wife, but the marriage hem never 
boon consummated owing to the 
opposition of the wife without any 
legitimate reason, the ct. granted a 
decree of nullity of the marriage on the 
gro^md that there was an invincible 
repugnance on the part of the wife 
to the act of consummation resulting 
in paralysis of the will, which was 
consistent only with incapacity.— 
S. V. S. (1926), 29 W. A. L. R. 62;- 
AUS. 


PART Xlll. SECT. 3, SUB-SECT. 2.— E. 

2397 i. 

Hatk, [19! 

W. W. R. 

CAN. 

PART XIII. SECT. 5, SUB-SECT, t.— rD. 

2435 ii. .) — A prior request In 

writing for restitution of coniugal 
rights is not a prerequisite to the bring- 
ing of an €U)tion in Saskatchewan for 
restitution of conjugal rights.— 
POLOVNIKOFF V, POLOVNIKOFF, [1930] 
2 W. R, R. 177.— CAN. 

PART XIIL SECT. 6, SUB-SECT. 1.— E. 

2462 ii. .} — On a petition for 

restitution of conjugal rights petitioner 
must satisfy the ct. that he or she has 
a sincere desire for a real restitution 
of those rights & a corresponding 
willingness to render them to the other 
spouse. — ^WoobLANDB V, Woodlands 
(1924), 35 C. L. R. 44C.— AUS. 

PART XIIL SECT. 6, SUB-SECT. 1.— 

F. (a). 

•d. Petitioner gvUty of odidfcrp.J— 
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SuMciency of ,] — Hate v. 
r] 3D. L. R. 481; [19271 2 
166 ; 22 Alta. L. R. 565.— 


A suit for restitution of conjugal rights 
lies under Burmese Buddhist law ; nut 
a husband will not obtain such restitu- 
tion on account of his misconduct. — 
Mathein Nwb V, Madno Kha (1929), 
I. L. R. 7 Ran. 451.— IND. 

to. De/endafU in prison ,] — The ct. 
has no power to dispense with the 
preliminary order of restitution in 
an action for restitution of conjugal 
rights failing which a divorce on the 
ground of malicious desertion. In 
such an action the mere fact that deft, 
is in prison is no bar to the granting 
of a restitution order. — Aldbed v, 
Aldked, [19291 App, D. 356.— S. AF. 


PART XIIL SECT. 6, SUB-SECT. !•— 
F. (b). 

sf. PetitioJier suffering from venerecU 
disease ,] — The fact that a husband is 
suHering from venereal disease is no 
bar to an action by him against bis 
wife for restitution of conjtxgal rights 
failing which a divorce.— Ainsbury v, 
AinsbubY, 11029] App. D. 109.— 
S. AF. 
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M9S. AM, Awnakdion : — ^Refd. Hainan v. Hymati, 
Hashes Hughes (1926), 130 L. T. 416. 

2501* AM, Ann^Uon : — ^Refd. Hyxuan v, Hyman, 
Hu^es V. Hughes (1928), 189 L. T. 416. 

2511. Add, ^nnoiutton ;-^Rel(l. Dewe v. Dewe, 
Snowdon v, Snowdon, [1028] P. 118* 

2512a. — — .] — husband & wife intermamed 
in Feb. 1922, k continued to cohabit until 
July, 1027, when the wife left the husband. 
On Nor. 2, 1027, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been committed on her by 
the husband in Mar. 1922, & alle^d acts 
of cruelty consisting of (a) acts of shameless 
uncleanness A invitations to repeat them, 
A (5) ordinary acts of cruelty, such as acts 
of ill-temper A abuse. 

At the trial the judge in summing up to 
the jury did not warn the jury against finding 
that the sodomy alleged had been committed 
on the uncorroborated evidence of the wife, 
who was an accomplice ; nor did he clearly 
point out that before it could be held that 
there was cruelty as regards the sexual 
malpractices it must be shown that they 
caused danger to life, limb or health, bodily 
or maital, or a reasonable exj^tation of it. 
The jmy’s verdict was that sodomy had been 
committed as alleged ; that the husband had 
been g^iilty of cruelty of the class (a), & that 
he had not been guilty of cruelty of class (b). 
The judge then made a decree nisi for dis- 
solution of the marriage. On appeal : — 
Held : (1) the judge ou^t to have warned 
the jury that cogent evidence was re(|uired 
to overcome the presumption of innocence 
of sodomy, & that they should not convict 
on the wife’s uncorroborated evidence ; 

(2) the ct. must take notice of the fact that 
there had been condonation of the offence, 
even though the husband did not plead it ; 

(3) the judge had misdirected the jury by 
saying that the sexual malpractices were 
cruelty in themselves, as there could not be 


legal cruelty without danger to life, limb, or 
health, physical or mental, or reasonable 
apprehension of it ; A (4) instead of directing 
a new trial the ct. should dismiss the vnfe’s 
petition. 

(5) The wife having on the evidence been 
a consenting party to the act of sodomy 
alle^^ to have b^n committed it would 
be impossible for her to obtain a decree of 
divorce based solely on that act. 

(6) The rules with regard to condonation 
A connivance as a bar to a decree for divorce 
were well established in the practice of the 
Ecclesiastical Cts. before the Act of 1857. 
In my judgment these rules apply to cases 
in which the ground alleged for divorce is 
sodomy (Grebb, L.J.). — Statham v. Sta- 
THAM, [1029] P. 131 ; 98 L. J. P. 113 ; 140 
L. T. 292 ; 46 T. L. B. 127 ; 72 Sol. Jo. 847, 
0. A. 

2554. Add. Annotation: — Generally^ Refd. Rae- 
burn V. Raeburn (1928), 138 L. T. 672. 

2648a. Unnatural offences.] — Statham v. Sta- 
tham, No. 2518a, ante. 

2661. Add. Annotations : — Apld. Statham v. Sta- 
tham, [1929] P. 131. Refd. Rugg-Gunn v. 
Rugg-Qunn & Archer, [1931] P. 147. 

2704a. .1 — ^Where the ct. was satisfied 

that a wife had been raped by a man un- 
known, with the result that she gave birth to 
a child, it held that there was no adultery A 
dismissed the husband’s petition for divorce. 
— Clarjkbon V. Clarkson (1930), 143 L. T. 
775 ; 46 T. L. B. 623. 

2718a. .] — An Infection of resp. with “ crabs ” 

is, in the absence of prior misconduct or 
infection of petitioner, primd facie evidence 
that resp. has committed adultery. — Stead 
V. Stead (1927), 71 Sol. Jo. 391. 

2722a. Staying with unknown woman in 

same bedroom — Presumption of adultery.] — 
Woolf v. Woolf, No. 2770b, post. 

2723a. .] — Hallam v. Hallam (1930), 47 

T. L. R. 207 ; 76 Sol. Jo. 167. 


PART XIIL SECT. 6, SUB-SECT. 2.— 
B. (a). 

2521 i. Question of fad d: degree .^ — 
CraehT ia a matter of degree. — 
A. e. A.. [1926] 2 D. L. R. 1196 ; [1926] 
2 W. W. B. 164 ; 19 Saak. L. R. 346.— 
CAN. 

2521 iL .) — The qriestion whether 

£ ltf. herein was actually afraid of her 
usband or not held not to affeot the 
question whether his oondnct amounted 
to legal omelty as defined In BusseU 
▼. RusaeU. No. 2661. — Desabrais v. 
DBBabraib, [1928] 3 D. L. R. 649 ; 
[1928] 2 W. W. R. 394 ; 22 Sask L. R. 
417.— CAN. 

2634 1. Cumvkdive effed of ads not 
cruelty per se.] — The acts oonstituUng 
omelty may he treated as oumulatiye. 
—A. V. Am [1925] 2 D. L. R. 1196 ; 
(19261 2 W. W. R. 164: 19 Sask. 
L. R. 346.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 2.— 

B. (o). 

2660 I*., .1— A oourse of oon- 

duot oalonlated to break the spirit of 
the sulierer 6t continued until health 
breaks down, or Is likely to break down, 
under the strain, la omeltj . — KsxmxLD 
y. KAuragn (Sask.), {1926J 1 W. W. B. 
169.— CAN. 

PART Kill. SECT. 6, SUB-SECT. 2.— 
B. (h). 

Spet^ina eaminga on mistresB^ 
Teuing wife afprefereneefor midress .} — 


Where the oonduot of a husband, In 
obliging his wife to earn her own living 
while he spends his earning on 'a 
mistreeB for whom he openly mdloates 
his preference, so preys on the wife’s 
mind that, to his knowledge. It under- 
mines her health, it constitutes omelty. 
— Jones v. Jones, [1925] 2 D. L. 11. 
1144; [1926] 1 W. W. R. 449 ; 19 
Sask. L. R. 262.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 2.— 
B. (1). 

ih. Husband describing himself on 
entistmmt as widower — Deserting wife 
during pregnancy, j — A husband desottra 
his on two occasions, on one of 
which she had a baby three months 
old, 6c on the other when she was about 
to be confined. On loinlng the army 
in 1916 the husband stated that he was 
a widower, thereby the wife was 
oaused considerable pain 3c anxiety, 3c 
with diffioulty obtained an allowance 
out of his pay as his wifh: — SLeid: 
the husband’s oonduot amounted to 
omelty.— Stuart v. Stuart (1926), 
I. L. R. 63 Calc. 436.— IND. 

PART XIII. SECT. 5, SUB-SECT. 2.— E. 

2688 UL .] — Aotlou by a wife 

for Jndiolai separation on the grotmd of 
omelty dismissed, where the yiolenoe 
oomplained of did not Injure her health 
or give her cause to fear injury thereto, 
3c was the result of her oonduot with 
another man whibh she continued 
kttordng that it provoked deft. — 
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CONNOLLET V. OONNOLLET, [1926] 2 
W. W. R, 426.— CAN. 


PART XllL SECT. 5, SUB-SECT. 3.— 
B. (a). 

2712 I. Single act — For purpoae 
of supplying evidence .] — ^An act of 
adultery committed solely for the 
purpose of supplyli^ evidonoe on 
which the spouse of the party so 
committing it may base an action for 
divorce will not ratitle pltf. to a decree. 
Although under ordinary clroum- 
stauoos the evidence herein would 
support the inference that adultery 
had in fact been committed, yet, since 
it appeared plain that said evidence 
was ‘^staged ^^ by deft, for the purpose 
of enabling pltf. to bring the action, 
it was h^d that the inference was at 
most a highly improbable one. — D« 
Armond t>. De Ahmonu (Sask.), [1929] 
2 D. L. R. 121 ; 1 W. W. li. 364.— 
CAN. 


PART XIII. SECT. 6, SUB-SECT. 3.— 
B, (b). 


2726 vii. .] — Stephen v. 

Stephen, [1931] 2 D. L. R. 892.— 
CAN. 

2725 viii. .1 — Boubooin v. 

Bouboqin, (1930J 2 D. L. B. 797. — 
CAN. 

2726 lx. .1— S. V. S. 3c M., 

ri931]l W. w. R. 116; affd., [1931] 
2 W. W. R. 126.— CAN. 


J.S. 
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2780. Add, Annotation : — Refd. Woolf v, Woolf, 
[1931] P. 134. 

2783a. Hotel evidence.] — On the trial 

of an undefended petition for divorce, on 
the ground of adultery with a woman 
unknown, the ct. declared its intention of 
lef using to sanction the practice of resorting 
to hotels to esiablish a primd facie case for 
dissolution of maiiiage, dismissed the 
petition. — ^A tlwabd v, Aylward (1928), 44 
T. L. B. 456. 

2787a. 7 .] — Applt. in 1916 ceased to live 

with resp. as his wife, though she joined him 
sometimes in America, London & Scotland, 
ds letters passed between them of an 
affectionate nature. In 1919 applt. met D. 
in New York, who was living with her hus- 
band & two daughters on terms of affection 
&, up to the date of these proceedings, con- 
tinued to be on these terms with them. In 
Dec. 1920, with her husband’s consent, she 
went on a big game shooting expedition to 
Africa with applt. ; applt. *s wife consented, 
though against her desire. Applt. & D. were 
drawn together through their mutual 
enthusiasm for sport. An expert photo- 
grapher was with them on the expedition but 
fell ill. Applt. & D. were away on trips with 
no one but natives for several days & nights 
together. D. was, in 1920, forty-five years 
of age, & there was no direct evidence of 
famiharity between them: — Held: there 
was not sufficient groimd for the inference 
that adultery might reasonably be assumed 
as the result of an opportunity for its occur- 
rence. — Ross V, Ellison (or Ross), [1930] 
A. 0. 1 ; 96 L. J. P. C. 163 ; 141 L. T. 606, 
H. L. 

2743. Add, Annotations : — Dlstd. Mart v. Mart, 
[1926] P. 24. Refd. Selby v, Atkins (1926), 
136 L. T. 45 ; S. v, S. & P. (1927), 44 T. L. R. 
62 ; Re A. B.’s Petn., [1928] P. 26 ; Inver- 
clyde V, Inverclyde, [1931] P. 29. 

2746. Add. Annoiaiion : — ^Refd. Mart v. Mart, 
[1926] P, 24. 

2747. Add, Citations [1926] P. 24 ; 95 L. J. P. 
29; 134L. T. 446. 

2749. Add. Annotation : — Consd. Kimmer v. 

Rimmer (1930), 46 T. L. R, 624, n. 

2753. Add, Annotation : — Refd. Sloggett v, 

Sloggett, [1928] P. 148. 


2768a. Evidence of petitioner’s father— That 
petitioner living apart from wife at material 
period.] — In tl^ \mdef ended petition for a 
divorce by a labourer the evidence of 
adultery depended upon the proof of the birth 
of a child to the wife some eighteen months 
after they had ceased to live together. Both 
parties continued to live at different addresses 
m South London, Sc the ct. accepted as 
evidence of non-access the evidence of the 
etitioner’s father that the petitioner had 
een living with him during the material 
period ds had not slept away one night. — 
Hadlow V, Hadlow (1930), 143 L. T. 774 ; 
46 T. L. R. 624 ; 74 Sol. Jo. 582. 

2762. Add, Annotation : — ^FoUd. Little v. Little, 
[1927] P. 224. 

2763a. .] — The adult^ of a hus- 

band in his wife^s suit for di^lution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit; upon which it appears 
that damages have been assessed againsC him 
as co-resp. in respect of the same adultery, 
that he has been ordered to pay such 
damages, without the decree in question 
containing any express & separate finding 
that he committed the adultery in question. — 
Little v. Little, [1927] P. 224 ; 96 L. J. P. 
131; 137L. T. 495; 71 Sol. Jo. 493. 

2765a. Conviction for perjury — In action in which 
immorality alleged.] — A conviction for per- 
jury committed during a blander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certificate of conviction is 
admissible as primd facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is resp. — O’Toole v, O’Toole (1926), 134 
L. T. 542; 42 T. L. R. 246. 

2770a. Admission of adultery by husband — 
Sufficiency of.] — ^Booth v . Booth (1929), 73 
Sol. Jo. 169. 

2770b. Refusal to disclose name of woman.] — 

On an undefended petition by a wife for disso- 
lution of marriage by reason of the adultery 
of her husband, the evidence was that the 
husband passed two nights in a bedroom at 
an hotel with a woman. He then informed 
his wife of the fact, but disclosed no name or 


2786 I. Whether necessaty to prove 
direct fact — Wlien opportunity sihoium to 
exist — Letter from defender admitting 
incident,] — Smith v. Smith, 11929] 
S. C. (Ct. of SesB.) 75.— SCOT, 

•j. Failure to deny evidence given by 
other 8ide,}-^H€ld : a strong circum- 
stance to be taken into account. — 
Staoky V, Staoky (Alta.), 11927] 2 
D. L. R. 854 ; 11927] 1 W. W. R. 821.— 
CAN. 

PART XUI. SECrr. 6, SUB-SECT. 3.— 
B. (0). 

2748 i. Proof of ncm^acceBe — Evidence 
of either spouse,] — The rule of Russell 
V. Russellt No. 2743, does not apply 
HO as to exclude OTidenoe of non- 
access, where there Is no possibility 
of bastardising a child. — Roberts v. 
Roberts (Alta.), [1928] 1 T>, L, It. 
227 ; [1927] 3 W. W. R. 625.— CAN. 

2743 il. ,l~~ field: the 

evidence of sriousus was admis«lble to 
imstardise a enild born during wedlock ; 
the rule to the contrary, applied in 
Russell V. llussell. No. 2743, not being 
part of the law of Scotland. — B urman 
V, Bui'JklAN, [1930] S. C. 202.— SCOT. 


2766 i. Statement by wife — As to 
Utegitimacy of child— Admissible to 
establish fact of uHfe*8 adultery.]— 
Blkekeb V. Sleeker (1927), 48 

N. L. R. 133.— S. AF. 

2755 ii. — — .] — On the 

hearing of a petition by a husband for 
divorce on the gi‘ound of his wife's 
adultery, evidence of a statement by 
the wife that a man other than her 
husband is the father of a child bom 
to her is admissible, not as evidence of 
the paternity of the child, but as con- 
stituting an admission of misconduct. 
—Ginn v. Ginn, 11931] V. L. R. 298 ; 
Argus L. R. 263 —AUS. 

PART XIII. SECT. 5. SUB-SECT. 3.— 
B. (d). 

h i. Jn regular course of business, J 

— Where a person, e.g, a tradesman, 
physician, mocbonlc or taxi-driver, is 
called to the house of a prostitute in 
the regular course of his businoas, the 
inference that he committed adultery 
there should not be drawn against him 
in a divorce action in the absence of 
ovldonco in addition to that of the 
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fact of such visits. — Wright v. 
Wright, [1928] 1 D, L. R. 034; 
[1028] 1 W. W. R. 383.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (f) I. 

2770 I. Admission of adultery by wife 
— Sufllcieney of.] — In July. 1023, 
petitioner A. reap, entered into a separa- 
tion agreement, A thereafter lived 
separate A apart. During the separa- 
tion resp., in May, 1924, gave bliidi to 
a child. 7'he husband petitioned for 
divorce. The evidence of adultery 
consisted of admissions by resp. 
Held : this evidence was admissible. — 
Henley v, Henley, [1927] S. A S, R. 
364.— AUS. 

sk. Admissions by respondent,]— 
Admissions, whether written or verbal, 
made by resp. in a suit for dissolution 
of mamogo are not In themselves 
sufficient proof of adultery ; but when 
other tacts, tending to establish such 
adultery, nave been adduced, the 
admissions ore corroborated evidence 
of such facts so adduced. — ^W ilkie v, 
Wilkie, [1928] N. Z, L. R. 406.— N.Z. 
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address of the woman in question either to 
his wife or to her solrs. or to the King^s 
Proctor to whom the papers in the case had 
been sent by the ct., although both the solrs. 
dc the King’s Proctor applied to him for 
these particulars. As the result of inquiries 
by the King’s Proctor there was no evidence 
of any association of the husband with a 
woman other than his wife, still less of illicit 
association : — Held : the appeal must be 
allowed a decree msi granted on the ground 
that if evidence were tendered in good faith 
which under all usual circumstances clearly 
pointed to adultery, it was the duty of the 
ct. to act upon it, unless the King’s Proctor 
could adduce cogent evidence to rebut the 
obvious conclusion, & in the present case 
there were circumstances on which the ct. 
ought to be satisfied in accordance with what 
had hitherto been the practice that adultery 
had been established. — Wooi*f v. Woolf, 
[1931] P. 134 ; 100 L. J. P. 73 ; 146 L. T. 
36; 47 T.^L. B. 277, C. A. 

2792a. .] — In this petition by a husband for 

dissolution of marriage, the only evidence of 
adultery was the wife’s own oral admission 
to petitioner, coupled with statements in her 
own letters as to associations with men & a 
letter after petition in which she admitted her 
imfaithfulness : — Held : it was strong corro- 
boration that the wife made the admission 
& stood by it though she had everything to 
lose thereby. Decree nisi pronoimced. — 
Himfson V. Simpson (1931), 146 L. T. 47 ; 
75 Sol. Jo. 542. 

F. Remedies (Vol. XXVII., p. 304). 
Add the following case : — 

2813a. Petition for Judicial separation — Whether 
petition brought only lor collateral puipose.] — 
A wife petitioned for judicial separation from 


her husband, on the ^und of hw adultery. 
She needed no protection against interference 
from her husband, but she required orders 
for permanent maintenance & for custody. 
The judge, following his usual custom, ask^ 
petitioner why she prayed for judicial separa- 
tion & not dissolution of the marriage 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her home : — Held : permanent maintenance 
custody being, at any rate, a part of the 
purpose for which the suit was brought, 
petitioner had a right to a decree of judicial 
separation. The ct. had a discretion to 
refuse such a decree, but not an unlimited 
discretion, & that discretion must be exercised 
upon some legal ground, such as the absolute' 
& discretionary bars & the groimd that the 
suit was not brought bond fide, but only for 
some collateral purpose. It was not such a 
legal ground that the ct. thought it would 
be better that the relief to be granted should 
be dissolution, & not judicial separation. — 
Brj^.NCHARD V, Blanchard (1928), 138 L. T. 
170 ; 44 T. L. B. 313 ; 72 Sol. Jo. 138. 

2829a. With her consent.] — Statiiam v. Sta- 
THAM, No. 2518a, ante. 

2830. Add. Annotation: — Apld. Statham v. Sta- 
tham, [1929] P. 131. 

2830a. .] — Statham v. Statham, No. 

2518a, ante. 

2888a. Whether amounting to cruelty.] — Sta- 
tham V. Statham, No. 2618a, ante. 

2833b. Condonation — Whether special plea neces- 
sary.] — Statham v. Statham, No. 2518a, ante. 

2833c. BestlaUty.]— B. v. B. (1932), 173 L. T. Jo. 
264. 

2850. Add. Annotation : — As to (3) Reid. Courage 
v. Courage (1931), 47 T. L. B. 395. 


PART XIII. SECT. 6, SUB-SECT. 3.— 
B. (f) U. 

2773 I. To petitioner's solicitor.] 

— Scmble : a decree for divorce should 
not be Rrranted on evidence merely of 
deft. *8 admissions of adultery, especially 
when made to pltf.’a solr. or other 
officer of the ct. or on deft. *8 testimony 
admitting adultery. — Sanborn v. San- 
born, [1928] 1 D. L. U. 881 ; [1928] 
1 W.W.IL 78; 22 Sask. L. R. 108.— 
CAN. 

2773 ii. liy rcsijoruient — IVhcthcr evi- 
dence ayainst co-revtJondcnt.Y — Haiuuh 
V. Harris, [1931 J 4 D. L. 11. 933.— 

CAN. 

PART XIII. SECT. 6, SUB-SECT. 3. 
B. (!) iii. 

BX. Diary — Inadmissible against 
co-respondent.] — In an action of divorce 
on the ground of adultery ; — Held : 
entries made by the defender in a 
private diary kept by her, the import 
of which was that she had committed 
adultery with the co-defender, although 
ovidenco against her, could not bo 
founded on as ovidonce against tho 
co-defender. — Orbasky v. Cbbasbt, 
[1931] S. C. 9.— SCOT. 

PART XIII. SECT. 6, SUB-SECT. 8.— 
E. (a). 

2802 i. Ads other than those charged 
in petition — SvbseQuent acts of adultery. ] 
— Evidence of acts of adultory sub- 
Boquont to the date of the petition can 
only be admitted where preceded by 
some evidence upon which the Jury, 
without more, might find a ohaige of 
adultery, aa alleged In the i>etition, 
to have been proved. — Elliott v, 
Elliott, 119271 N. Z. L. H. 338.— N.Z. 


PART XIII. SECT. 5, SUB-SECT. 3.— 
F. (a). 

si. Divorce — Mere adultery on pari 
of husband.] — Mere adultery on the 
part of the husband does not by itself 
entitle a wife to a divorce acxsordlng 
to Burmese Buddhist law. — Mathein 
Nwe V. Mauno Kua (1929), I. L. R. 
7 Ran, 451.— IND. 

PART XIII. SECT. 6, SUB-SECT. 3.— 
F. (b). 

f i. Unsatisfactory evidence,] - 

Dowijnski V. Rawluk (Man.), [1929] 
4 D. L. R. 20.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (a). 

2844 il. .] — In order to establish 

desertion, proof of a refusal to acknow- 
led^ the obligations of tho married 
state may suffice. 

Semble : tho bringing of a prior 
suit, wbiob was abandoned, for dlvoroo 
oan be relied on as constituting 
desertion. — B ruob v. Bruob (Alta.). 
[1926] 4 D. L. R. 1117; [1920] 3 
W. W. R. 005.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (b). 

2860 i. What amounts to cohabitation — 
Parties living under same roof — Hus- 
band not recognising or treating wife as 
sueli.] — Held : the husband was living 
apart from his wife without sufiiciont 
excuse in oircumstanoos entitling her 
to restitution of conjugal r^hts. — 
LINKHART V. LlNKHART, [1925] 2 

D. L. R. 1180.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (o). 

2868 il. .]— PetlUon by wife 
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for dissolution of marriage on the 
ground of the husband's desertion : — 
Held : desertion begins when the 
intention to desert is complete. Sc that 
in this case there never was any 
intention on the part of the husband 
to desert his wife. — L ittle w. Lfttle, 
[1928] W. A. L. R. 60.— AUS. 

PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (0) i. 

sm. Non-compliance with decree for 
restitution — What amounts to,] — ^Alter 
a decree for restitution of conjugal 
rights had been mode against a wife 
she returned to her husband & lived 
with him for three months. She 
retmued sincerely willing to stay with 
him if her affection lor him was felt 
by her to be sulficiont, but she had in 
her mind a condition unexpressed that 
she would not stay with him if she 
foimd her atCeotlon insuffloiont. At 
the end of three months she left Sc 
refused thereafter to resume co- 
habitation : — Held : the wile’s con- 
duct did not amount to a compfianoo 
with the decree. Sc. therefore, that her 
husband was eutitlod to a dissolution 
of maniage. — H arris v. Harris (1929), 
,30 S. K. N. S. W. 59 ; 47 N. S. W. 
W. N. 9.— AUS. 

PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (e) ii. 

n i. .) — ^Malicious denial of 

carnal intercourse persisted In for four 
years may ooustltute desertion, but 
the standard of proof, both of the 
denial itself Sc of the absence of con- 
sent by the offended spouse, must be 
exacting. — Q oold v. Goold, [1927] 
S. O. 177.— SOOT. 



Oi^ saes-^soei English and EMPiibs Digsbst Supplbmhnt. 


Add. AnnoMUm: — ^Hefd. Olaric v. Clark 
(1931), 146L. T. 487. 

2940. Add. AnnotaHan .* — HM, Digg^ v. Diggina 
(1926), 43 T. li. B, 87. 

2954. Add. Annotation: — Reid. Matthews v. 
Matthews (1032), 48 T. L. B. 511. 

2956. Add. Annotation : — ^Refd. Matthews v. 
Matthews, [1932] P. 103. 

2960. Add, Annoicdiona : — Consd. Statham v. 
Statham, [1929] P. 131. Reid. Welton v. 
Welton, [1927] P. 162. 

2995. Add. Annotations : — As to (1) Consd. Hyman 
V. Hyman, Hughes v. Hughes (1928), 139 
L. T. 416. Reid. Statham v. Statham, [1929] 
P. 131. 

2999a. Under Summary Juris- 

diction (Married Women) Act, 1895 (c. 39), 
justices are empowered on the application 
of a wife to make an order containing a pro- 
virion that the applicant be no longer bound 
to cohabit with her husband, & this provision 
while in force has the effect in all respects 
of a decree of judicial separation on the 
ground of cruelty. But where the wife’s 
application is based upon a charro of desertion 
only, such a clause should not to inserted in 
the order, inasmuch as it prevents the 
continuance of desertion in stnct law after 


the date of the oorier. In the present case 
the wife was granted a separdtion order 
on the ground of desertion, & the non- 
cohabitanon clause was inserted in the 
order:— Held/ the justices were entitled 
to find as they did , but were wrong in allowing 
the non-cohabitatkm riause to to included 
in the order. In cases of cruelty it mi^ht 
be necessary for the protection of the wife, 
but that was not so in cases of desertion ; 
dc the non-oohabitation clause was struck 
out. — SAYBBe V. Satebeus (1929), 98 J. P. 72 ; 
27 L. G. B. 866, D. O. 

3010a. False assartton of pregnaiiey.l— 

On an application by a wife against her 
husband for an order for maintenance on the 
mund of desertion, the justices have no 
discretion to refuse an order on the ground 
that the wife had deceived the husband 
into marrying her by an untrue statement 
that she was pregnant. — Dawson v. Dawson 
(1929), 93 J. P. 187 ; 46 T. h. B. 897 ; 73 
Sol. Jo. 367 ; 27 L. G. B. 868, D. 0. 

3019a. Respondent second husband of petitioner — 
First husband having disappeared— Whether 
bar to relief.] — Spubqkon v. Spubgeon 
(1980), 46 T. L. B. 396. 

3024. Add. Citations :—** affff., [1892] P. 222 ; 61 
L. J. P. 115.” 


PART XIII. SECT. 5. SUB-SECT. 8.— 
B. (f). 

2938 ii. Lee v. 

Lee, [19271 1 D. L. R. 94 ; 69 O. L. R. 
661.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 8.— 

B. («). 

2940 il. .] — A divorce refused* 

on the ground that a separation agree- 
ment pievontod a flndi^ of desertion. 

In an action tor divorce the existence 
of a separation agreement is not to he 
disregarded by the ct. merely because 
deft, does not set it up as a bar. — 
Waxsh V. Waish & Kibkland. [1925] 
2 D. L. R. 794 ; [1925] 1 W. W, R. 
951 ; 19 Seek. L. R. 609.— CAN. 


2941 ii. I>eed not actei upon .] — 

Proposition, that, when a deed of 
separation is treated as a nullity or 
set at nought. & the iroonse who 
repudiates it persists In leaving the 
other as if deserted, the former is from 
that time guilty of desertion, doubted. 
— Hoogsitv. Hoogett, [19261 V, L. R. 
605 J 48 A. L. T. 69 ; [1996] Argus 
L. R. 330.— AUB. 


PART Xni. SECT. 6, SUB-SECT. 8,— 
D. (a). 

2964 i. From time of intention to 
dssertl— Petltioii by wife for dlasoln- 
tion ox marriage on the mnnd of the 
hnsbaiid*8 desertion : — HiM: desertion 
begins when the Intention to desert 
is complete. Sc In this case there never 
was any intention on the par t of the 
husband to desert his wife. — L txtlb v. 
Little (1927). 30 W. A. L. R. 60. — 
AUS. 

PART XIU. SECT. 5. SUB-SECT. 8.— E. 

2975 i. During imprisonment — Mani- 
fest intention to desert.] — husband, 
who was married to July, 1916, lived 
with his wife for six weeks, Sc thereafter 
did not live with her again for over 
three years. In Nov. 1919, he met her 
accidentally & lived with her lor a few 
days. Sc then he went abroad to take 
up an appointment. On the voyage 
out he wrote informing her that ^e 
^pointment had been cancelled. 
Tnereafter he never lived with his 
wife or communicated with her again. 
From Apr. 1020 till June 19^ he 
was in piison. Sc in Oot. 1028 he was 


again Imprisoned. In Oot. 1996, after 
his release, he wrote to his wife's father 
statiim that he was about to go abroad, 
Sc ofCering to supply material for 
dlvoroe : — Eeld : pursuer had 

relevantly averred desertion com- 
mencing in Nov. 1919 Sc inolnding the 
periods of defender’s incaroeration, in 
respect that, when liberated from 
prison, defender bad shown no dis- 
position to alter his intention to persist 
in his desertion. — ^Parker v. Parker, 
[1920J S. C. 574.— SCOT. 


PART XIII. SECT. 5, SUB-SECT. 8,— 
F. (b). 

2981 i. Whether deserHon terminated — 
FUing of petition.] — ^Ai>ey v. Aj>kt, 
11928] S. R. Q. 303.— AUS. 


paralysis. The parties had cohabited, 
Sc had occupied the same bed, for two 
mouths prior to the marriage, & the 
woman was aware of the man’s con- 
dition. Her reason for entering into 
the marriage was to obtain sui)!)^^} lor 
herself & for an illegitimate, child, 
which she had previously hud by 
another man. After the marriage the 
parties lived together for oVor four 
years. In nn action of declarator of 
nullity of marriage brought by the 
woman ; — Held : she wtw barrod from 
founding on defender’s impotenoy, in 
respect that she entered Into Iho 
marriage in knowledge of it, &, in tho 
circumstances of the case, it would be 
tuequitablo to allow her to found upon 
it.— L. V. L., [1931] S. C. 477.—fiCOT. 


PART XIII. SECT. 6, SUB-SECT. S.— 

O. (c). 

3008 i. What is ** reasonable cause ** — 
Conduct faUing short of Tnatrimonial 
offence — Not mere froEtg of temper tk 
habits .] — ^Mere innrmlty of temper 
aocompantod by the free use of a 
vulgar Sc abusive tongue, an oooaslonal 
resort to physical violenoe not directed 
agakist the person of her husband Sc 
futile threats of bodily harm to him, 
are not sufficient to justify a husband's 
desertion of his wife. — Clabeb v. 

[1927] 3 W. W. K. 

s i. Petitioner's crue^y.} — Soon 

after tho mairiage of the parties in 
1923 the husband was guilty of acts of 
oruelty to tho wife, which resulted in 
permanent talurles to her. Following 
on this conduct the wife left her 
husband iu Feb. 1923, Sc although he 
repeatedly requested her to return to 
him, she did not do so. The husband 
petitioned for divorce on the ground 
of desertion: — Held: the husband 
must be presumed to have intended 
the consequence of his acts; by his 
conduct he had compelled his wife to 
leave him. Sc his petition must be 
dismissed. — ^Lawrence v. Lawrence 
(1929), W. A. L. R. 86.— AUS. 

PART XIII. SECT. 7. SUB-SECT. 1. 

t i. Knowledge of impotemc .] — 

A woman married a man who was at 
the date of the marriage, Sc remained 
thereafter, impotent in oonsequenoe of 
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Olarke (Alta.), 
728.— CAN. 


PART Xni. SECT. 7, SUB-SECT. 3.— 
A. (a). 

8026 t. Dissolution suit — Previous 
suit,] — ^A former suit for divorce 
brought by pltt. was dismissed on the 
ground that by his wilful neglect of 
bis wife he had conduced to her 
adultery, in a subsequent suit for 
divorce he proved that his wife Sc 
co-Tssp. had, since the former suit, 
left the provlnoe Sc were living as man 
Sc wife m CJalifomia : — Held : the dis- 
missal of the former suit was not a bar 
to the subsequent suit. — Kbslsring 
V, Kbslbring (otherwise Neyerka) 
Sc Nevsrka (Sasiy, [1927] 4 D. L, R. 
767 ; [19271 S W. W. R. 273.— CAN. 

PART XIII. SECT. 7, SUB-BBOT. 3.— 
A. (b). 

3027 I. Suit for dissolution — Same 
evidence as in former suU-^For iudkM 
s^roNon,}— A petitioner In the 
abeence of any fresh matrixnoiiial 
offence, is not entitled to a decree Cor 
dissolution of marriage upon preoisely 
the same grounds as those on whlri: 
she obtained previously iudlolal separa- 
tion. — OOLLINS V. OOLLXNS (1928), 
1. L. R. 66 Oato. 166.— IND. 

sk. Coiunterelaim for judiekd separa- 
tion eOimonp — Bams evidence ae in 
former suU for same relic/.}— In an 
action by a husband for judicial 
separatlen the wife oounterolalmed for 
judicial separation Sc idimony, setting 
up, in substa^, the same facts as were 
aOefed Sc adduced in evidence In a 
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8039. AM* Anmkdion: — FoUd* L. v. L., [1931] 
P. 83. • 

8040a. Afreement not to sue ior matrimonial 
oitenees prior to separation deed — ^Validity.] — 
—By a separation deed executed by spouses 
who were then parties to a suit fan judicial 
separation on the ground of the cruelty of 
the hnsband> it was agreed that neither of 
them should sue the other for any misconduct 
which had theretofore tahen place, & the 
deed further stipulated that any offence that 
either of them had committ^ ^ould be 
forgiven or condoned, & that in case either of 
them should tahe proceedings against the 
other in respect of any complaint thereafter 
arising no offence antecedent to the deed 
should be pleaded or alleged by either or be 
admissible in evidence. The wife subse- 
quently sued the husband for dissolution of 
marriage on the groimd of his adultery 
alleged to have been committed since the 
date of the deed. The husband traversed 
the allegation, & by his answer counter- 
charged the wife with adultery antecedent 
to the deed. The wife disputed the right of 
the husband to make the counter-charge, 
having regard to the deed. The husband 
contended that the provisions of the deed 
were against public poliejr, in that they 
provided for the withholdmg from the ct. 
matters material & necessary for its con- 
sideration by virtue of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 178 (3) : — 
Held : on a motion by the wife to strike out 
the allegation in the answer of the husband 
of her adultery, the deed was not against 
ubHc policy, & it did not constitute any 
argain between the parties t6 pervert the 
course of justice by withholding from the ct. 
any matter material for its consideration, &> 
the agreement made by the deed being one 
honestly entered into was good, & it was no 
answer to it to say that if the intention of 
the parties had been to obtain a collusive 
divorce or to cloak -the past, the deed could 
liave had a dishonest & illegal operation. — 
L. V. L., [1931] P. 63 ; 100 L. J. P. 76 ; 144 
L. T. 723 ; 47 T. L. R. 260 ; 75 Sol. Jo. 192. 

3042. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3044. Add. Annotation : — Consd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3047. Add. Annotation : — ^Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3051. Add. Annotation : — Refd. Maiihews v, 

Matthews, [1932] P. 103. 

3084. Add. Annotation: — As fo (1) DIstd. Preger 
t). Preger (1926). 134 L. T. 670. 

3066. Add. Annotations : — Distd. Preger v. Preger 
(1926), 134 ]^. T. 670. Consd. OlaHou v. 
(nayton k. Sharnian, [1932| P. 45. 


^087a. Payment to eommlt adultem] — ^M ieanda 
V. MmAKDA (1931), 171 L. T. Jo. 809. 

3068. Add. Annotation : — ^Distd. Preger v. Preger 
(1926), 134 L. T. 670. 

3069. Add. Annotations : — Distd. Preger v. Preger 
(1926), 134 L. T. 670 ; Clayton v* Clayton & 
Sharman, [1932] P. 45. 

3060a. .] — decree of a foreign ct. 

in a country where the parties were not 
domiciled, purporting to annul an En^^h 
marriage at the instance of the wife on the 
sole ground of want of cohabitation, was 
consented to by the husband, & the wife 
subsequently went through a form of marriage 
with another man with whom she cohabited. 
The husband filed in this ct. a petition 
claiming dissolution of his marriage on the 
ground of the adultery constituted by co- 
habitation under the form of marriage last 
mentioned. It appeared that both the 
husband & the wife honestly believed at the 
time of the proceedings in the foreign ct. 
that those proceedings were competent & 
that their marriage was effectually dis- 
solved : — Held : there was no guilty intention 
amounting to connivance on the part of the 
husband at the subsequent adultery of the 
^e, &, further, although the facts might 
technically raise the discretionary bar of 
conduct conducing on his part, the latter 
offence was in the circumstances present of a 
degree which justified the exercise of the 
discretion of the ct. in his favour. — Clayton 
V. Clayton & Bhabkan, [1932] P. 45 ; 101 
L. J. P. 23; 146L. T. 327; 48 T. L. R. 191 ; 
76 Sol. Jo. 96. 

3077a. Petitioner In fear of co- 

respondent.] — In an imdef ended divorce 
etition by a husband it was admitted that 
e had spent many week-ends at his home 
under the same roof with his wife & co-resp. 
when the two latter were, to his knowledge, 
committing adultery ; & that before the 

husband filed his petition citing his wife’s 
paramour as co-resp., he entered into a deed 
of separation which in terms permitted his 
wife to reside at such places, & with such 
persons as she may from time to time think 
fit.” The case was remitted from assizes 
to the Divorce Ct. on the question of con- 
nivance ; — Held : there was a strong case 
for the husband being an accessory to his 
wife’s adultery, but, though atoost terrified 
to be imder the same r<^ as co-resp., he 
resented k resisted as far as he dared the 
continuance of the adulterous relations. He 
did not encourage it. They defied him. He 
was not an accessory, k did not enter into 
the deed with the idea of consenting to his 
wife’s living in adultery with, co-reim. Decree 
nisi granted k papers sent to the Swing’s 


former action, in which she, as pltf., PART XIll. SECT. 7, SUB-SECT. 8.— 
claimed the same relief aattinst the B. (b) lii. 

nresent pltf.. bnt which was decided 

against her. There was no sabseoiient 3078 i. Oriuirnl rttle .] — A huribund 
resumption of marital relations or who has allowed his wife to carry on a 

tf ther in « — Held: dangerous intimacy &. has shown a 

the husband was entitled to have reckless disregard of her chastity, may 

the oounterdaim struok out on the he refused a divorce notwithstanding 

her adultery,— Steiclb v. Stestls, 
tl9S2J 1 D. L. It. 76 ; O. R. 60.— CAN. 

TTiiflml of the i^lon. hi^ a ret^ 

n>e 0 tive efleot. — D aVis «. Davis, (1988] 8081 1. InviiaUcn to commU adukefv.] 

Td.L. B, 69 ; C1928J 2 W. W. R. 180 ; — MoBwbn e. MoBwxw (Man.). [1920] 

23 Alta. L. R. S56.--CAN. 3 D. L. R, 430,— CAN. 
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8085 i. Consent to residence in para- 
mourns Where a husband who 

has no reason to believe that his wife 
St oo-resp. have already oommitted 
adultery aoquiesoes In 8c Is accessory 
to his wife’s leaviiw him Sc going to 
live with oo^resp., he wUl be held to 
have connived at his wife’s ultimate 
mlsoonduct 8c, therefore, to be without 
the right to a divoioe. — ^L aoxbf v. 
Laobbp St Evans (SMk.), [1929] 4 
D. L. R. 134 ; 2 W. W. R. 624 
(1929] 2 D. L. R. 136 ; 1 W. 

569.— OAN. 
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Proctor.— King v. King &; Bvanb {W29), 
142 L, T. 102 ; 73 Sol. Jo. 833. 

8082. Add. Annoiation : — As to (1) Coiisd. Clayton 
t\ Clayton & Sharman, [1932] P. 46. 

3092a. Agreement between husband & co- 

respondent as to damages.]— Petitioner filed 
a petition for divorce on the ground of his 
wife’s adultery with co-resp., & it was dis- 
closed to the ct. that petitioner & co-resp. 
had agreed that co-resp. should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest later, & that petitioner 
should claim no further damages from co- 
resp. & should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the groimd that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery, & 
petitioner, who had received the £1,760, 
presented a second petition against them, 
complaining of the adultery since the date of 
the former petition : — Held : petitioner had 
by the agreement prevented himself from 
complaining of any adultery whether past or 
future, & he had connived at the adultery 
of which in his second petition he com- 
plained, & the second petition must be dis- 
missed. — Gifford v. Gifford & Freeman 
(1926), 43 T. L. R. 141. 

3098. Add. Annotation: — Dlstd. Preger v. Preger 
(1926), 134 L. T. 070. 

8094. Add. Annotation : — Dlstd. Preger v. Preger 
(1926), 134 L. T. 670. 

3122. Add. Citation 134 L. T. 670. 

8124a. .] — Townend v. Townbnd 

(1928), 72 Sol. Jo. 618. 

3148. Add. Annotation : — ^Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 


SifiSa. AppUoatton of rules to oondonatlon «f 

sodomy.]— rSTATHAM V. Statham, No. 2618a>, 

ante. 

3166. Add, Annoiaiion : — As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 

8171. Add. Annotation : — As to (1) Refd. Statham 
V. Statham, [1929] P, 181. 

3179a. .] — (1) Condonation has been defined 

as ** the complete forgiveness &; blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
forgiven.” 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent : — Semble : such 
a belief would not be material if proved. — 
Sneyd v. Sneyd & Burgess, [1926] P. 27 ; 
96 L. J. P. 22 ; 135 L. T. 124 ; 42 T. L. R. 
247. 

3182a. -.] — Sneyd v. Sneyd & Burgess, No. 

3179a, ante. 

3183a. Agreement for temporary separation after 
confession of adultery — ^Parties continuing to 
live apart for several years.] — ^After a wife’s 
confession of adultery she & her husband 
agreed to live apart for six months, she to 
receive an allowance, & it was agreed that 
at the end of that time their mutual position 
was to be reconsidered. After the six months 
they continued to live apart, & ten years 
after the admitted adultery the husband sued 
for divorce on that ground : — Held : the 
agreement was made by a man who was 
distraught by the domestic calamity. There 
was no condonation in the legal sense of 


PART XIII. SECT. 7. SUB-SECT. 8.— 
C. (b) i. 


8186 U. .1— Colhiaion ” la a 

species of statutory fraud on the 
ct., &, like fraud, * la Incapable of 
exhaustive definition, & will ever be 
widened to prevent the mischief which 
the statute was Intended to prevent. 
Collusion is possible in a good case. 
i.e. although the ct. is convinced that 
matrimonial misconduct was proved, 
yet if evidence of collusion, too gross & 
palpable to admit of being overlooked or 
explained, appeared, no decree shonld 
be made. 

In the present case the ct., having 
concluded that there was an arrange- 
ment between the parties to obtain 
a divorce & as to the testimony which 
should be offered to support the claim 
therefor, & that the testimony given 
by the resp. was in accordance with this 
arrangement, & lar^ly untrue, refused 
the deoree, holding that, aside from the 
admission as to the arrangement, the 
appearances of collusion were too gross 
Sc palpable to admit of being overlooked 
or explained, &; that the arrangement 
itself was clearly collusive. — Sanborn 
V. Sanborn, [1928] 1 D. L. R. 881; 
[19281 1 W. W. R. 78 ; 22 Sask. L. R. 
168.~CAN. 


8185 ill. .] — Collusion Is estab- 

lished (a) if there be an amement or 
imderstanding or concerted action 
between the parties which has the 
effect of deceiving the ot. either by 
causing untrue facts to be placed 
before the ct. or by suppressing facts 
which are material or pertinent; & 
(b) if there bo an agreement or tmder- 
smnding or concerted action between 
the parties which, from the nature of 
such agreement or understanding or 
action may be calculated to have that 
effect; but where the facts to bo 


placed before the ot. are such os to 
support a prayer for either of two 
forms of relief, it is not collusion for a 
petitioner, for valuable consideration, 
to agree with a resp. to change merely 
the form of relief prayed for in the 
petition. — D outrebandb r. Doutrjb- 
BANDE (1929), 29 S. R. N. S. W. 456 ; 
46 N. S. W. W. N. 160.— AUS. 


3136 iv. .] — To establish col- 

lusion in an action for divorce it is 
necessary to show some understanding 
or agreement which involves some 
imposition on the ct. An agreement 
l>etween the parties which does not 
involve such an imposition or a sup- 
pression of facts, but merely facilitates 

E roof & smoothes the asperities of 
tlgation is not colhisiou, although it 
is liable to be looked into by the ct. 
Nor docs the fact that on agreement 
involves monetary consideration neces- 
sarily render it collusive. — Beale v. 
Beale Sc Lindon, [1029] 3 D. L. R. 1 ; 
2 W. W. R, 1 ; 23 S. L. R. 648.— CAN. 


si. Acts regarded as unobjectionable 
by solicitor .] — Collusion cannot be 
imputed from ordinary acts of parties 
which a solr. would naturally regard as 
inoffensive & nnobjectionable. — L inton 
V. Gudertan (1928), 1. L. R. 56 Calo. 
630.— IND. 


PART XIII. SECT. 7, SUB-SECT. 8.— 
C. (b) ii. 

8188 ill. .1— The fact that 

a husband’s suit for divorce has been 
brought at the request of a man, with 
whom deft, has been living for a 
number of years, & who has promised 
pltf. to pay all the costs in order that 
deft, may be made free to marryhlm, 
does not constitute collusion. — C&niiST- 
MANSON e. Oeoeusticanson (Alta.), 
1 D. L. R. 651; [1927] 1 

. R. 149.— CAN. 
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PART XIII. SECT. 7, SUB-SECT. 3.— 

C. (b) V. 

8159 i. Respondent assisting in 
identiflcaiion.] — The femt that deft, to 
a divorce action admitted to pltf.’s 
solr. before tho trial that she had boon 
guilty of adultery with co-resp,, Sc 
supplied the solr. with her photograph 
to be used for the purpose of Identifica- 
tion, is not proof of collusion, whore 
there is no ovidonoe that pltf. ever 
hod any arrangement with deft, that 
she should piH>vlde him with grounds 
for divorce. — Parry v. I’arrt, [1926] 
3 D. L. R. 95 ; [1926] 2 W. W. R. 185 ; 
20 Sosk. L. R. 4?4.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (a). 

■m. Is defence to suit for divorce on 
ground of bestiality.] — A. v. A., [19251 
2 D. L. R. 1195 ; [10261 2 W. W. R. 
154 ; 19 Sask. L. R. 346.— CAN. 

st. l*roof of renewed of intercourse 
unnecessary .] — Deane v. Deane Sc 
Fav, [19291 S. R. (Q.) 124.— AUS. 

PART XIII. SECT. 7, SUB-SECT. 8.— • 

D. (b) i. 

8169 lii. .] — Premohand Hira 

V. Bai Galal (1927), I. L. R. 61 Bom. 
1026.— IND, 

3169 iv. -.1 — Held: condonation 
of adultery may ho made subieot to 
the express condition that the guilty 
spouse shall not seo or correspond with 
the other guilty person, so that when 
the condition is broken tno oondonatlon 
is cancelled Sc the right to found on 
action on the adultery revived, — 
Bauer v. Bauer Sc Hab9, [1930] 2 

W. W. R. 16; 4 D. L. R. 30; 24 
S. L. R. 400.— UAN. 
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complote reinstatement of the ^e in the 
rights of a wife. The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind. — Lbtbe v. Lbtbe & 
Whitehead (1928), 140 L. T. 109 ; 45 T. L. li. 
6 ; 72 Sol. Jo. 745. 

3106. Add. Annotation: — ^Refd. M. v. M., [1928] 
P. 123. 

3213. Add. Annotation : — Aa to (1) Retd. Sneyd v. 
Sneyd & Burgc&s, [1920] P. 27. 

3223. Add. CUationa P. 27 ; 95 L. J. P. 

22 ; 135 L. T, 124 ; 42 T. L. R. 247. 

3224a. .] — Howabd v. Burtonwood (1742), 

Selwyn’s N. P. 18th edn., p. 9, n. 

Annotation: — Consd. Bernstein v, Bernstein, [1893] P. 292. 

3234. Add. Annotation : — Consd. Statham v. Star 
tham, [1929] P. 131. 

3288. Add. Annotation: — Aa to (1) Expld. Apted 
v. Apted & Bliss, [1930] P. 246. 

3289. Add. Annotation: — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3292. Add. Annotation : — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3293. Add. Annotation : — Retd. Apted v. Apted 
& Bhss, [1930] P. 246. 

8296. Add. Annotation: — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 

8339. Add. Annotations : — Aa to (2) Consd. T. v. 
T. (1931), 47 T. li. R. 629. Retd. Inver- 


clyde V. Inverclyde, [1981] P. 29. 

Retd. Newbould v. A.^O., [1981] P. 76. 


3845. Add. Annotation :--€onsd. T. v. T. (1931), 
47 T. L. R. 629. 

3358a. Fourteen years.] — On a husband’s 

petition for nullity of marriage on the ground 
of his wife’s incapacity through alleged 
invincible repugnance, it was held that as 
the petition was not presented until over 
14 years after the marriage a very special 
burden of proof rested on the petitioner. 
After hearing the evidence of the parties & 
their witnesses & expert medical witnesses, 
the ct. dismissed the petition. — T. v. T. 
(OTHERWISE J.) (1931), 146 L. T. 18 ; 47 
T. L. R. 629. 

3360a. .] — T. v. T. (otherwise J.), No. 

3358a, ante. 


3397. Add. Annotation : — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 


3433. Add. Annotation : — Refd. Wolton v. Welton, 
[1927] P. 162. 

343ea. .] — Plows v. Plows (1928), 44 T. L. R. 

263. 


3445a. Duty of solicitor to inquire as to adultery 
by petitioner.] — Moyse v. Moyse & Crick 
(1920), 73 Sol. Jo. 192. 

3446. Add. Annotation : — Refd. Apted v. Apted 
& BBSS, [1930] P. 246, 


PART XIII. SECT. 7, SUB-SECT. 3. 

D. (c). 

3204 iii. In 1919 petitioner 

entorUiiiiod some suspicion of his wife's 
adultery, Sc th^s suspicion, although 
partially allayed by what a medical 
practitioner had told him, was not 
entirely removed from his mind. 
Having this suspicion, he oontimied Sc 
pesnmod sexual intercourse with his 
wife for some years, until he obtained 
evidence of tbe adultery charged in the 
petition, which adultery had taken 
place in 1918: — Held: sexual iutor- 
courso in these circumstances did not- 
amount to condonation. — ^Donni- 
THOUNE V. llOXNlTnOKNK, [1930] 8. A. 
S. 11. 182.-- AUS. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (g). 

sh. Duty of wife* 8 advisers to in- 
vestigate the facts before pleading con- 
df^nation.] — Louis v. Louis Sc Stead, 
[19291 S. 11. (Q.) 184.— AUS. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iii. 

3255 iii. .1 — Any matrimonial 

offence which In Itself is ground for 
divorce but which has boon condoned 
may be revived by the subsequent 
commission of any other legally 
recognised matrimonial offence, e.g., 
cruelty.— A. v. A., [1925] 2 D. L. R. 
1195; [19261 2 W. W. R. 154; 19 
Sask. L. R. 346.— GAN. 


PART Xin. SECT. 7, SUB-SECT. 3.— 
D. (h) iv. 

8274 i. By desertion — For two years 
wUhout reasonaJble excuse.y — Condoned 
adultery revived. — Spring v. Spring 
(Alta.). [19281 2 D. L. li. 893 ; [1926] 
2 W. W. R. 78 —CAN. 

1. For ** 1. By desertion * road 
‘ 3274 li. 


i, ,i--L. V. L. (Mon.), [19301 

1 D. L. R. 72 ; 38 Man. L. R. 333 ; 
[19291 3 W. W. R. 396 ; revag.. [1929] 
4 D. L. R. 801.— CAN. 


m ii. 


•,] — Subsequent desertion 


will revivo adultery which has been 
condoned. — Laleunb v. Laleune, 
11930] 1 D. L. R. 72 ; 38 Man. L. R. 
3.33 ; [1929] 3 W. W. R. 396 ; rci^sg., 
[19291 4 D. L. R. 801.— CAN. 

PART XIIL SECT. 7, SUB-SECT. 4.— 
B. (a). 

3312 U. .] — Unreasonable & un- 
explained delay between a petitioner’s 
knowledge of the adultery committed 
by resp. & tbe filing of bis petition for 
dissolution of the marriage may induce 
the ct. to dismiss the petition, as 
indicating acquiesconoo in the injury 
complained of.— King v. King (1929), 
T. L. It. 57 Calc. 215.— IND. 

PART XIII. SECT. 7. SUB-SECT. 4.— 
B. (b). 

sk. What delay unreastmable — 
Twenty -four years.] — In an undofoiided 
action of divorce on the m*oun(i of 
desertion brought by a wife against 
her husband twenty-four years after 
the alleged desertion ; — Held : the 
fact that the pursuer had delayed to 
bring her action was not per se suffleiont 
to deprive her of her remedy. — 
Monahan v. Monahan, [1930] 8. C. 
221.— SCOT. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

B. (d) i. 

3338 i. Oeneral rtde.] — Lachance v. 
Rochon (Que.), [1927 J 1 D. L. R. 
1190.— CAN. 

PART XIII. SECT, 7, SUB-SECT. 4.— 

C. (a) i. 

3897 ill. .1 — MoNallt v. 

McNally, [1927] 2 D. L. R. 604 ; 59 
N. S, R. 268.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
G. (a) iii. 

sn. Letter instigating adultery.] — 
Oau,aoheb V, Gallacrkr, [1928] 
S. O. (Ct. of Sobs.) 580.— SCOT. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

D. (a) i. 

3445 i. Disclosure of petitioner's 

21 


aduUery — Duty to disclose.] — It is the 
duty of a petitioner who has been 
guilty of a matrimonial oUenco to 
admit the fact in his petition, for the 
information both of the ot. & of the 
A.-Q., & spooifloally to ask for the 
discretion of tbe ct. — Deane v. Deane 
& Fat, [1D29] S. li. (Q.) 124.— AUS. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) ii. 

3446 i. Principle on which court 
acte.l— There is nothing in Marriage 
Act, 1915, 8. 131 (1), to indicate that 
the general rule is that the discretion 
of the ct. should be exercised against 
a petitioner who has himself been guilty 
of adnlterv, or that it should only be 
exercised in his favour in exceptional 
oircumstances. The disorction of the 
ct., on the wording of the section, is 
quite open. If anything, the words 
would appear to Indicate that ordinarily 
the decree nisi would be granted not- 
^vithsta^ldlng the adultery of the 
petitioner, but that in such a cose the 
ct. is not bmmd to grant it. Under 
the section the ct. has an unfettered 
discretion. Sc it is neither desirable 
nor possible to lay down defluite &; 
rigid rules by which the ct. should be 
^ded in all cases. The more non- 
disclosure in his affidavit by a petitioner 
of the fact that he has during the 
marria^ committed adultery is not 
a sufficient grotmd for refusing a decree 
nim to which he would otherwise be 
entitled. — Adams v. Adams, [19281 
V. L. R. 90 ; [1928] A. L. R. 89.— 
AUS. 

8446 ii. .] — A ot. administering 

divorce jurisdiction in India has a 
dfwirotion, wliere petitioner has been 
guilty of adultery during the marria^, 
to gi'ant or refuse a decree for dissolu- 
tion. This discretion is imfottered, 
but must not be exercised capriciously. 
The dicta of English judges laying 
down tests in this matter do not con- 
stitute rules or principles wliloh In any 
way fetter ots. in India. — Lilly 
Swaine V. Dennis Swaink (1932), 
I. L, R. 10 Man. 299.— IND, 
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8448. Add. Annotation : — ^Bxpld. Apted v. Apted 
A Bliss, £1980] P. 246. 

8449a. •] — Gratbok v. Grayson (1927), 43 

T. L. B. 226. 

Annotation : — ^Reld. Apted v. Apted A Bliss, [1030] P. 846. 

8449b. .] — ^The disoreiioiiary power of the ot. 

to grant a decree of divorce to a petitioner 
guilty of adultery is a regulated oisoretion 
which it is the duty of the ct. to reduce to 
method. The primary essential for the 
exercise of its power bv the ct. is that there 
should be secured to it the means of know- 
ledge of the material facts with reasonable 
oertainty. With this end in view the fact 
that the exercise of the discretion is sought 
should appear on the face of the petition. 
There should be lodged along with the 
application for the certificate of a registrar 
that the proceedings are in order, preliminary 
to setting down, a^statement of the matters 
in respect of which the exercise of the 
discretion is prayed & the grounds on 
which the petition in this behalf is based. 
The intervention of the King’s Proctor 
following suppression of fact or presentment 
of falsehood by a petitioner in these matters 
is not the only safeguard for the observance 
of due procedure. A party to a divorce 
proceeding who is asking to have the discre- 
tion of the ct. favourably exercised & who 
in doing so acts in such a manner as to 
obstruct or divert the course of justice is 
guilty of a contempt of ct. Sc liable to its 
consequences. The multiplication of the 
tribunals in whom is vested the jurisdiction 
to decree divorce has rendered necessary a 
more precise procedure to secure the present- 
ment to them of the facts in each case 
material to the exercise of the discretion A, 
if necessary, cases can then be adjourned for 
further consideration Sc the services of the 
King’s Proctor made available. To formu- 
late & limit with precision the groimds for the 
exercise of the discretion when the facts are 
once before the ct. is a practical impossi- 
bility ; they cannot be rigidly defined but 
cert^ broad principles can be ^thered from 
authority. The more strict & early view 
that two or at most three classes of cases 
only called for the exercise of the discretion 
savoured more of estoppel than of the powers 
of the ct. as defined by statute. Those two 
classes arose either wnen resp. had induced 
petitioner to believe in the death of resp. or 
when a petitioning wife had been forced Dv a 
resp. husband to lead an immoral life, Sc the 
question was treated as open whether con- 
donation of petitioner’s adultery constituted 
a third class. To-day these may be stated 
as guiding principles ; a governing con- 


aideratibn is now the interest of the com- 
munity at hum in maintaining the sanctionB 
of hoz^est mahriniony i a strong affirmative 
case is stUl necessary to justify the ct* in 
departing from the disoretlonfury prohibition 
of relief to a guilty petitioner $ it is mani- 
festly contrary to law that a iudidal dis- 
cretion in favour of a litigant who has been 
guilty of adultery should to exerciaed when 
that course will probably encourage im- 
morality : if the exercise is not unlikely to 
have that effect there is an aimment against 
leniency. On the one hand condonation 
by a re(^. of a petitioner’s adult^ is, 
though not BO in the earlier ilme, admittedly 
now a ground for exercising the diBcretion ; 
on the other hand, it is now a ground for 
refusing to exercise the discretion that the 
adultery of petitioner has in scune serious 
degree conduced to that of resp. Sc oon- 
vOTsely that a resjp. should not escape the 
consequences of his or her proved adultery 
by putting forward similar acts of petitioner 
for which reem. was in any serious degree 
r^onsible. Further matters now con- 
sidered are the interests of children, the 
position of a mother in whose care children 
are, A possible conditions as regards the 
future of the guilty parties. All these 
considerations are held to affect the interest 
of the community at large. — ^A pted v. 
Aftbd a Buss, [1980] P. 246 ; 99 L. J. P. 
73 ; 143 L. T. 863 ; 46 T. L. B. 466 ; 74 
Sol. Jo. 338. 

8455. Add. Annotation : — Reid. Apted v. Apted 
A Bliss, [1930] P. 246. 

8456. Add. Annotation: — ^Refd. Apted v. Apted 
A Bliss, [1930] P. 246. 

8459. Add. Annotation : — Refd. Apted t;. Apted 
A Bliss, [1930] P. 246. 

3459a. Regulated discretion to be exercised with 
method.] — ^A ptbd v. Apted A Buss, No. 
3440b, ante. 

8462. Add. Annotation : — Refd. Apted v. Apted 
A Bliss, [1930] P. 246. 

8468. Add. Annotation : — ^Reld. Apted v. Apted 
A Bliss, [1930] P. 246. 

3460* Add. Annotation: — Reid. Apted v. Apted 
A Bliss, [1930] P. 246. 

3470. Add. Annotations : — As to (1) Folld. L. v. L. 
[1931] P. 63. Reid. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 It. T. 416. 

8475a. .] — ^Aptbd v. Apted A Buss,: No. 

3449b, aTtie. 

8477. Add. Annotation: — ^Reld. Apted v. Apted 
A Bliss, [1930] P. 246. 


8448 i. Fcuiora governing exercise of.\ 
— When It Is admitted by p^ltloner that 
he has been suilty of adultery* the ot. 
win exercise its discretion in bis fayonr 
in a case that comes clearly within the 
principles laid down in Wilson v. 
Wilson, No. 3448. — Laird v, Laird 
(1927). 38 B. O. H. 297.--CAN. 

3448 IL .] — wife who was 

deserted by her husband, harinfir 
reason to believe he was dead, married 
a second time. The first husband, 
turning up, petitioned for divorce. 
It appeared from the evidence that 
petiuonor had been guilty of an 
infraction of substanually all the 
matters set out in Divorce Sc Matri- 
monial Dausee Act, s. 16. Sc that the 
wife was a very deeply Iniurod woman 


without a stain on her oharaotor: — judicial discretion In his fhvour.—^ 

Held : although there is power to Wright e. Wrig^ [1928] 1 D. L. K. 
refuse petitioner a decree, the judge’s 934 ; [1928] 1 W. w. E. 383. — CAN. 
diaoretlon la left unfettered Sc absolute 

by the legislature, & it is In the best PART XIII. SECT. 7, SUB-SECT. 4.— 
interests of the wife, in the droum- D. (a) v. 

stances, to be set free ; the marriage 
will, therefore, be dissolved on con- 
dition that petitioner gives aeourlty 
for the maintenance of resp* in the 
terms of sect. 17 of the statute. — 

Harnky V. Harney (1926), 39 B. C. E. 

276.— CAN. 

8448 lU. .1— Held/ even If the 

evidence against the , pltf. justified to rely on that adultery as a bar to 
the inference that he nM committed petitioner’s claim for relief, notwith- 
adultery, the circumstances of the case, standing such adultery was condoned, 
including the interests of pltf.*s child, — CSsapman v. Ohatman, [1926] N. Z. 
warranted the ct. in exercising its L. E. 291. — ^N.Z. 
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8468 I. Whether conohufhe in festow 
ot petiiioner .] — On a petition for 
dissolution of marriage under Divorce 
A Matrimonial Oaiises Amendment Act, 
19^, B. 4, as amended by 1921-22 A(Yt, 
8. 2 (1), where veep, proves to the Oh’S 
satisfaction that the separation was due 
to petitioner’s adultery, resp. is entitled 



7(^XXm-nm»i9aAmiWile. 0am d48«-^770. 


8484. Add. AnnoiaHon : — Rflld« Apted v. Apted 
& Bliss, [1930] P. 246. 

8486« For ** Ck>upled with dlsoretion ” read 
** Coi^^led with desertioiu’* 

8490. Add. AnmAcdum: — ^Retd. Apted v. Apted 
A Bliss, [1980] P. 246. 

8491. Add. Annotation: — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 

8499a« .] — ^Aptbd v. Apted Sc Buss, Na. 

d449b, ante, 

8518a. Petitioner induced to believe in respondent’s 
death.>— Apctd v. Apted & Buss, No. 
S449b, ante. 

8538. Add. Annotation : — ^Retd. Sloggett v. Slou- 
gett, [1928] P. 148. 

8587. Add. AnnokUion: — As to (1) Apld. O’Toole 
V. O’Toole (1926), 134 L. T. 642. 

8589. Add. Annotations: — As to (2) Refd. Arnold 
Sc Weaver v. Amari, [1928] 1 K. B. 584. 
Generally^ Reid. Welton v. Welton, [1927] 
P. 162. 

8540. Add. Antwiation : — Reid. Welton v. Welton, 
[1927] P. 162. 

8545. Add. Annotation: — :Expld. Apted v. Apted 
& Bliss, [1930] P. 246. 

8559. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 162. 

3560. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 162. 

8569. Add. Annotation : — As (1) Refd. Porter v. 

Porter (1928), 72 Sol. Jo. 826. 


B. Indorsement of Notice to Appear 
(Vol. XXWL, p. 376). 

Add the following case : — 

8685a. Form — Woman charged with adultery 
named in petition.] — (1) On a wife’s petition 
for dissolution of marriage, which was unde- 
fended, a woman named in the petition as 
having committed adultery with the husband 
was ordered to pay costs. 

(2) As the prayer in the petition contained 
a claim for costs gainst the woman named, 
in accordance wiiSx an instruction of the 
senior rej^rar, dated June 4, 1927, the 
notice indorsed on the copy of the petition 
served on the woman was in the form set out 
in Matrimonial Causes Buies, 1924, 
Appendix 1, in accordance with r. 2 of those 
rules. Sc the woman’s name formed part of 
the title of the suit as reap. — Davis v. Davis 
Sc HELBlNa (1928), 138 L. T. 623. 

8667. Add. Annotation : — ^Rcfd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3741. Add. Annotation : — FoUd. Hinton v. 
Hinton Sc Spillett (1930), 46 T. L. B. 686. 

3751a. .] — In a divorce case, 

where co-resp. has not appeared, & where the 
jury award dam^es in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has been 
served on co-resp. — Hinton v. Hinton Sc 
Spiulett (1930), 46. T. L. B. 686, 0. A. 

3770. Add. Annotation : — As to (2) Consd. Apted 
V. Apted & Bliss, [1930] P. 246. 


PART XIU. SECT. 7, SUB-SECT. 4.— 
D. (a) Vi. 

8606 1. Desertion hyrespondenJt--No ex- 
cuse for petitioner's advUetu — Bigamous 
7tuirriage .\ — Bigamous adultery by a 
huBband* in wholly inexcusable cir- 
omnstanoes : — Hetd : a bar to a decree 
nisi, even though the adultery did 
not* ooour until three yeais after the 
wife's desertion. Sc could not be 
regarded os conducing to or excusing 
that desertion. — Thomas v. Thomas 
(No. 2). [1026] V. L. R. 206 ; 47 
A.L.T.158; [1926] Argus L. K. 186.— 
AUS. 

3608 1. Petitioner destitute.] — 

A wife was deserted by her husband 
for four years Sc was forced by necessity 
Sc droumstauoes to become unohaste : 
— Held : her petition for divorce 
should bo granted. — Hebkrio v. 
Hebbbio (1926), 1. L. B. 54 Calc. 80. — 
IND. 

8608 U. .]— Whore the 

husband treated the wife with great 
brutality Sc subsequently deserted her 
without making any provision for her 
maintenance or that of the surviving 
child of the marriage. Sc thereafter 
frequently visited brothels ; Sc the 
Mdfe, driven desperate by want. Sc to. 
maintain herself Sc her children, 
adopted the life of a prostitute, Sc. 
having saved some money, gave up the 
said mode of livelihood, Sc then filed a 
petition for the dissolution of her 
marriage, Sc in the pleading as well as 
at the trial did not conceal anything 
from the ot. : — Held : this was a fit 
case in which the ot. should exercise 
its discretion in favour of petitioner. — 

WILS0N«DB-R0ZB V. WII80N-]>S-B0ZB! 

(1929), I. L. R. 57 Calc. 891.— DID. 

sa. JUspondenPs condwt rendering 
home life unhappy.] — ^Where a peti- 
tioner had made full disolosure of 
adultery committed by him with two 
women after conduct on the part of 
his wife which rendered his home life 
exceedingly unhappy. Sc, having two 
young ohildien, was desirous of marry- 


ing again : — Held : in the particular 
circumstances disclosed, the discretion 
to grant a decree nisi for dissolution 
mi(mt be exercised in favour of the 
petitionor. — ^Mukbat v. Murray 
Smith & Hodgens, [1928] S. A. S. R. 
136.— AUS. 

PART Xni. SECT. 8, SUB-SECT. 1.— D. 

sb. How suit commenced — Necessity 
for writ of summons.] — Cajxandeb v. 
Callander (Sask.), [1927] 3 W. W. R. 
449.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 1.— 
F. (a). 

f i. Alternative claim for judicial 

separation.] — In a suit by a wife for 
fiivoroe it is not necessary, or indeed 
proper, to ask to have a separation 
agreement between the parties set 
aside, or to include an alternative 
claim for judicial separation.— C aairud 
V. Camrud (Sask.), [1927] 4 D. L. R. 
365 ; [1927] 2 W, W, R. 769.— CAN. 

f ii. Allegation denying col- 

lusion — Unnecessary.] — Babcock v. 
Babcock Sc King (Sask.), [1929] 4 
I). L. R. 372 ; 2 W. W. 11. 633.— CAN. 

so. Any grounds may be adduced — 
Notwithstanding existence of other 
grounds.y— It is open to petitioner to 
claim a dissolution of marriage on any 
authorised grounds which ho can 
establish. Sc tho fact that he may be 
entitled to the same relief upon other 
grounds is no reason for refusing relief 
on tho groimd sot up. — C haplin v. 
Chaplin (1929), S. A. S. R. 460.— 
AUS. 

■d. By counterdaim — In action for 
alimony.] — ^A claim for divorce may be 
set up ny a counterclaim to an action 
for alimony.— S cheerbr v. Soheerer, 
[1928] 1 W. W. R. 305 ; 22 Sask. L. R. 
302.— CAW. 

PART Xm. SECT. 8, BUB-SECT. 1,— 
F. (b). 

to. Form of pleadings.] — In Saskat- 
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chewan a claim for damages for 
criminal conversation may, under tho 
exception provided for in K. B. Rule 
600, be joined in an action for divorce, 
or in an action for judicial separation 
on tho ground of adultery. For that 
purpose tho necessary allegation of 
adultery in an action for divorce & a 
similar allegation in an action for 
judicial separation, followed by a 
claim for damages, is sufficient. — 
Babcock v. Babcock Sc King (Sask.), 
[1929] 4 D. h. R. 372 ; 2 W. W. R. 
633.— CAN. 

PART XIU. SECT. 8, SUB-SECT. 2. 

sq. Non-disclosurc of acts of adultery 
— iVor of circumstances %n which 
respondent left petiiioncr — Effect of .\ — 
A husband, who petitioned for divorce, 
on the groimd of hla wife's adultery, 
failed, in the affidavit in support of bis 
petition, to disclose certain acts ot 
adultery alleged by resp. against him, 
Sc, also, foiled to disclose the cir- 
cumstances in which resp. left him : — 
Held : the non-disclosure in the 

affidavit of these facts was, of Itself, 
not a sufficient ground for dismissing 
the petition, but the petitioner should 
have been given an opportunity of 
o^laiuing, if he were able, how the 
affidavit come to bo dravni as it was. — 
McKat V. McKay, [1928] V. L. R. 6.— 
AUS. 

•r, - Right to cross- examine 
petitioner as to— ‘Evidence in disproof not 
already given. 1 — Petitioner having failed 
to disclose, in his affidavit in support 
of his i>etitioii, aots of adultery afield 
by his wife to have been committed 
by him, was oross-examined to show 
that he had committed such adultery ; 
— Held : the witness, not having 
already given evidence in disproof of 
such alleged adultery, should not, by 
reason of Marriage Act, 1923, s. 8. 
have been asked such questions at 
that stage, unless previously warned 
that he was not bound to answer them. 
— MoKat V. McKay, [19281 V. L. R. 
6.— AUS. 
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Cams 8778a— 4QS8a. English and Empibh Digest Supplei^ient. 


3T78a. DJseontinuanoe by solicitor — Grounds for — 
Petitioner suing as poor person — ^Adultery 
induced by petitioner.f—This was a summons, 
adjourned into ct., by which the solrs. to 
whom the conduct of a poor person’s divorce 
suit had been allocated by the Poor Persons’ 
Committee of the Law Society sought to be 
relieved of their duty, with the approval of 
that committee. It was submitted on 
behalf of petitioner’s solrs, that since the 
etition was filed in June 1929 there had 
een brought to their notice letters written 
by petitioner to his wife several years ago, 
which entitled them to discontinue to act. 
The registrar referred the summons to the 
judge, there being no precedent : — Held : the 
letters revealed had incited resp. to set up an 
adulterous intercourse & had not been dis- 
claimed by petitioner. The order admitting 
the petitioner to sue as a poor person was dis- 
charged. — ^PiNK V. Pink (1930), 142 L. T. 
579 ; 46 T. L. R. 214 ; 74 Sol. J6. 123. 

3783a. Wife’s petition — Woman charged with 
adultery added as respondent with husband.] — 
Pepper r. Pepper Baker, No. 4848a, post* 

3825a. When granted.] — Gleed v . Gt.eed 

(1927), 43 T. L. E. 678 ; 71 Sol. Jo. 729. 

3836. Add, Annotation: — As to (3) Consd. Town- 
shcnd V, Child (1932), 48 T. L. R. 575. 

3845. Add. Citation : — 11 P. D. 160. 

Add, Annotation : — Consd. Chalmers v, 
Chalmers, [1930] P. 164. 


3859. Add. AnnokUion: — Refd. McOausland v. 
McCausland (1927), 43 T. L. B. 692. 

3859a. .] — Where resp. is a minor, per- 

sonal service of the petition on reap, is good 
service, & the appointment of a guardian 
ad litem is not necessary. — McOAUSXiAND v. 
McOausland (1927), 96 L. J. P. 149 ; 137 
L. T. 653 ; 43 T. L. R. 692 ; 71 Sol. Jo. 472. 

3867. Add. Annotatiems : — ^Apld. Raeburn v. Rae- 
burn (1928), 138 L. T. 672. Consd. Johnstone 
V. Johnstone, [1929] P. 166. 

3955. Add. Annotations : — ^Apprvd. Johnstone v. 
Johnstone, [1929] P. 165. Held. Sheam v. 
Sheam (1930), 143 L. T. 772. 

3955a. Petition for Judicial separation.] 

— wife, who was domiciled in England 
before her marriage, petitioned for a judicial 
separation on the ground of the alleged 
adultery in Germany of her husband, a 
Spaniard. The husband entered an appear- 
ance under protest, & subsequently filed an 
Act on Petition. On the wife applymg by 
summons asking that the Act on Petition 
should be struck out : — Held : the petition 
& Act on Petition should be tried together 
on oral evidence, &, further, an answer must 
be filed by the husband to the petition. — 
Riera V. Riera (1914), 112 L. T. 223 ; 31 
T. L. R. 50 ; siih nom, Rieva v, Rieva, 69 
Sol. Jo. 206. 

4028a. -.] — Porter v. Porter (1928), 72 

Sol. Jo. 826. 


PART XIII. SECT. 8. SUB-SECT. 4.~-D. | PART XIII. SECT. 8. SUB-SECT. 5.— B. 


st. Leave to site in formd pauperis — 
When ffranted .] — CoLBRiDas v. Coud- 
RinoB (Man.), [19261 2 D. L. R. 896 ; 
11926} 1 W. W, R. 857.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 4.— 
£. (b) i. 

•V. Where uncorrooorated affidavit of 
petUioncr only evidence .} — The ct. wDJ 
not dispense with the co-respondent in 
a suit for dissolution of marriasro on 
tho uuoorroboratod affldavlt of peti- 
tioner only. — Sparkks v. Spakkes, 
il928J N. Z. L. R. 750.—N.Z. 


PART XIII. SECT. 8. SUB-SECT. 4.— 
E. (c). 

3826 !. Where leave granted — 

Petition amended — SttbstUuied service 
of notice of amendment — A dvertisement. 1 
— When, on a petition for divorce, ap 
order dispensing with the naming of a 
CO -resp. nos been made & for sub- 
stituted service, & subHoquontly an 
appln. to amend the petition by adding 
a further charge of adultery was 
allowed, the ct. ordered that sub- 
stituted service of the notice of 
amendment bo served by registered 
post on an uncle of the petitioner, Sc 
that a notice that tho petition had 
been amended be advertised, Sc 
enlarged the time for appearance, but 
wore of opinion that no further order 
was necessary for leave to proceed 
without naming a co-resp.r-MARTiN 
r. Martin, [1927 J S. A. 8. R. 363.— 
AUS. 


PART Xin. SECT. 8, SUB-SECT. 4.~ 
F. (a). 

3836 i. Position of intervener.] — Held 
a “ party ** within K. B. Rule 9,51.- 
Bussell V. Bussbijl Sc MoKbnm 
(No. 3), [19273 3 W. W. K. 600.---CA1 


3863 11. .} — Substitutional ser- 

vice in a divorce action cflocted In 
accoitianco with an order therefor 
regularly made is equivalent to personal 
eervico. Sc it is not necjcssary that actual 
notice of the proceedings should reach 

deft. PaRTINOTON V. PAR'nNOTON, 

[1925] 3 D. L. K. 1085 ; [1925] 2 
W. VV. R. 723 ; revsg., 19 Sask. L. 'R. 
402 ; [1925] 1 W. W. U. 1039.— CAN. 

Bw. Personal serHcc impoHsible ,} — 
Dale v. Dale, [1931] 4 D. L. 11. 934.— 

CAN. 


PART XUI. SECT. 8, SUB-SECT. 6. - 
D. (a). • 

sa. Parly must he ordinarify resident 
uHthin province .] — McLeod v. M' 

[1931] 1 W. W. R. 811.-- CAN. 


PART XIII. SECT. 8, SUB-SECT. 6.— 
E. (0) ii. 

3909 I. Service complete on proof of 
receipt hy respondent .] — Siibrifp v. 
Sheriff, [1928J V. L. R. 685.— AUS. 


PART XHL SECT. 8. SUB-SECT. 6.— F. 

3917 if. Stvom in England before 

commissioner for oaths— AdmissibUUy.] 
— ^An affidavit, purporting to be sworn 
in England before a person describing 
himself as a comr. for oaths, may be 
received in evidence of tho facts 
deposed to therein in proof of service 
of the petition & citation In a divorce 
suit. — THOMAS v. Thomas, [1926] 
V, L. R. 188 ; 47 A. L. T. 157 ; [1926] 
Argus L. R. 137.-— AUS. 


PART XIII. SECT. 8, SUB-SECT. 8.— A. 

sw. Eight of intervener fo.T— B. v. B, 
& 8. (B. O.), [19291 4 D. L. R. 1069 ; 1 
W. W. R. 916.— CAN. 
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PART Xin. SECT. 8, SUB-SECT. 8.— B. 

8X. Further tt better partUulam — 
When ordered .] — Petitioner for divorce 
ordered, on motion of co-resp., to 
deliver further Sc bettor particulars of 
the dates Sc places when Sc whore the 
acts of adultery mentioned in the 
petition were committed. — Gubhowaty 
V. Gushowatv Sc Jo.vks, [19251 3 
D. L. R. 436 ; [1925] 2 W. W. H. 238 ; 
35 Man. L. R. 134.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 9. 

sb. Order for payment into conH— 
Non-compliance by respondent — No 
ground for striking out pleadings .] — 
MAitSH V. Marsh, [1932] 1 W. W. R. 
088 .— CAN. 


PART XIII, SECT. 8. SUB-SECT. 11,— 
A. 

r 1. Adultery hy both parties .] — 

On tho hearing of a petition Sc cross- 
petition for divorce ft appeared that 
both the husband Sc wife had committed 
adultery : — Held : the wife*s petition 
should bo dismissed, but that tho 
marriage should be dissolved on the 
husband’s cross -petition, — 8. w. 8. 
(1927), 30 W. A. L. R. 40.— AUS. 


PART XIII. SECT. 9, SUB-SECT. 1.— A. 

•y. Not local master .] — In an action 
for judicial separation Sc alimony 
applications for interim alimony must 
bo made to a fudge in ohambers ; a 
local master has no Jurlsdlotion to 
entertain thorn 

Whore on order (or interim alimony 
has been made by a local master, suoh 
order is a nullity, but a judge in 
chambers has no jtudsdlotlon to set It 
aside where tho application to him Is 
not by way of appeal. — Volhoffer v. 
VoLHOFFKR, [19251 3 D. L. R. 652 ; 
[10253 2 W. W. R. 304 ; 10 Sask. L. R. 
442.— CAN- 



VoL XXVU.— Btubaad and Wife. Cases 406fta— 428da. 


4063a* Und^ Judicature (Consolidation) Act, 1925 
(c. 49), s. 190 (3)*]~-HcW ; (1) the effect of 
the above Bub«sect. was not to confine the 
power^ of the ot. to make interim orders to 
cases in which the facts were such as wotild 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
^de in properly instituted proceedings for 
judicial separation ; (2) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in its diksretion, to 
award her alimony pendente lite ; (3) as the 
means of the wife were insufficient to support 
herself &>her two children, she was entitled to 
alimony pendente lUe^ although the husband 
liad contributed nothing towards her main- 
tenance for seven years before the institution 
of the suit, &; she had been able in some pre- 
carious fashion to maintain herself. — ^W elton 
r. Wblton, [1927] P. 162 ; 96 L. J. P. 75 ; 
136 L. T. 676 ; 43 T. L. R. 174 ; 71 Sol. Jo. 
121, 0. A. 

4097. Add. Annotation ; — ^Distd. Welton v. Welton, 
[1927] P. 162. 

4098. Add. Annotation : — Distd. Welton v. Welton, 
[1927] P. 162. 

4098a. -,] — Welton v. Welton, No. 4063a, 

ante. 

4111. Add. Annotation : — Generally y Refd* Gilbey 
V. Gilbey, [1927] P. 197. 

4131. Add. Annotations : — ^Refd. Capron v, Capron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

4156. Add. Annotation : — Consd. M. v. M., [1928] 
P. 123. 

4158. Add. Annotation : — Refd. Welton v, Welton 
(1926), 43 T. L. R. 161. 

4171a. No Jurisdiction to vary amount under 
Supreme Court of Judicatwe (Consolidation) 
Act, 1925 (c. 49), s. 196.] — Abbott v. 
Abbott, No. 5405a, post. 

4189a. In suit for Judicial separation — ^Before decree 
nisi.] — The provision of alimony pendente 
lite 18 a privilege of the wife for her sub- 
sistence during the litigation ; & a wife who 
has obtained a decree of judicial separation 


is not entitled to an allotment of alimony 
pendente lUSy unless she has obtained an 
order for it before the decree, although she 
may have commenced proceedings earlier 
in the suit to obtain it.— v. M., [1928] P. 
123 ; 97 L. J. P. 101 ; 138 L. T. 648 ; 44 
T. L. R. 299 ; 72 Sol. Jo. 156. 

4242. Add. Annotation ; — Refd. Rc Carroll (J. M.), 
[1931] 1 K. B. 317. 

4244. Add. Annotation : — Refd. Re Carroll (J. M.), 
[1931] 1 K. B. 317. 

4278. Add. Annotation : — As to (2) Apld. Williams 
V. Williams, [1929] P. 114. 

4278a. When appeal lies.] — The prin- 

ciple that the ct. will provide for the 
wife’s costs of a matrimonial suit originally 
arose from the fact that on her marriage her 
property passed to her husband, but it still 
obtains, though at the present day the 
question is whether as a litigant she has 
sufficient separate estate wherewith to pay 
the costs of a solr. The power of a registrar 
under Matrimonial Causes Rules, 1924, r. 91, 
to provide for the wife’s costs is discretionary 
& not subject to review unless he has clearly 
proceeded on a basis which is wrong. He is 
entitled to take into consideration the capital 
& incomo of both parties & the nature & 
availability of it in arriving at a conclusion 
as to the ** sufficient separate estate ” of the 
wife within the rule. Among other matters 
the amount of an allowance imder on existing 
deed of separation is a factor, although partly 
& primarily intended as an alimentary pro- 
vision & not as a fund for defraying costs. — 
Williams v. Williams, [1929] P. 114 ; 98 
L. J. P. 40 ; 140 L. T. 383 ; 46 T. L. R. 167 ; 
73 Sol. Jo. 77. 

4280a. .] — On a husband’s petitioning 

for divorce on the ground of his wile’s alleged 
adultery with a named co-resp., the paternity 
of a child being in dispute, the wife by her 
answer admitted the birth of the child, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. It was 
urged on behalf of petitioner that the plead- 
ings showed that the wife had not a good 
ground for her defence so as to justify an 
order gainst her husband to secure her 
costs. In accordance with an offer made by 
petitioner an order was made for security to 
be given without payment into ct. — Be 
A. B.’b Petition, [1928] P, 26 ; sub nom. 
S. V. S. & P., 97 L. J. P. 37 ; 138 L. T. 302 ; 
44 T. L. R. 52 ; 72 Sol. Jo. 31. 


sz. Pending aj)pcaX.\ — ^I’ho Ct. of 
Appeal of Saskatchewan has jiirls- 
diotloQ to make an order for the pay- 
ment to a wife of interim alimony 
ponding tho disposition of her appeal 
from a decree nisi for divorce. Such 
an order should not te made where the 
wife has been found guilty of adultery, 
unless special circumstances are shown 
to exist In her favour. The bettor 
practice Is for the wife to apply to the 
trial judge for the coutinuanoe of 
alimony ponding tho appeal ; but If 
her application Is made to tho Ct. of 
Appeal it has tho same power as the 
trial judge & the same right to exorcise 
its discretion. — ^Milton tJ. Milton & 
Cook, [1930] 3 W. W. R. 324 ; [1931J 
1 D. h. it. 387 ; 25 B. L. R. 192.— 
CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— 
B. (0). 

4086 iv. .1 — An order for pay- 


ment by deft, to pltf. in an action for 
alimony of interim alimoiiv & dls- 
bursemonta was set aside, plu. having 
means of her own ample for the pur- 
pose of maintaining herself &: bringing 
tho action to trial. — G ibbs v. Gibbs, 
[1925] 2 I>. L. R. 880 ; 50 0. L. R. 
614.-~CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— 
I. (d) I. 

4214 i. Evidence hy affidavit — 
Limited to evidence filed with notice of 
motion .] — Mackenzie v. Mackbnzif;, 
[19301 3 W. W. R. 597.— CAN. 


costs to wife,] — There is no rule or 
practice in Alberta which permits the 
granting of interim costs to a wife in 
a divorce action. — Rousseau v. Rous- 
seau. [1928] 3 D. L. R. 196 ; [1928] 2 
W. W. R. 104 ; 23 Alta. L. 11. 371.— CAN. 

gy. There is no rule or 

pi’actioe in Alberta authorising tho 
giunting of interim costs or an order 
for security for costs to a wife defend- 
ing a divorce action, oven though she 
h€i8 ooxintorclaimod for alimony, — 
Gunderson v. Gunderson, [1930] 1 
W. W. R. 715 ; 3 D. L. R. 162 ; 24 
Alta. L. R. 435.— CAN. 


PART XIII. SECT. 9, SUB-SECT. 1.— K. 

la. Modes of enforcement — Oamishee 
summons.}— ■'Rso'dick v, Reddick, 
[1930] 3 W. W. R. 602.— CAN. 

PART XIII. SECT. 0, SUB-SECT. 5.— A. 
iz. Whether court can grand interim 
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PART XIII. SECT. 10. SUB-SECT. 1.— 
A 

4808 ( • Against whom order made — 
Not infaiU intervener or his next friend.} 
lussBLL Sc McKenna 
D. L. R. 403; [1927] 

.-CAN. 


— Russell v. 
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husband eannot 
xefuso to pay A gjtve security for his wife’s 
costs of divorce suit or issue as to domicil 
merely on the ground that he disputes the 
Jurisdiction. A husband who appears under 
protest to a wife’s petition & dkputes the 
jurisdiction on the groimd of his naving a 
toeign domicil may be ordered to pay his 
wife’s costs of suit up to the setting down 
of the issue & to mve security for her costs 
attendant on the iasue & down to the close 
of pleadizigs, on the ground per Lord Han- 
WORTH, MTE., ds LAWRiQNcnEO, L.J., that the 
ct. had jurisdiction to make the order under 
Matrimonial Causes Buies, 1924, r. 91 ; j>er 
Grrbr, that the ct. had inherent juris- 
diction derived from the practice of the old 
. EcclesiastiGal 0ts.-^OHNSTQKBi v. John- 
stone, 11929] P. 165 ; 98 L. J. P. 70 ; 140 
L. T. 461, 0. A. 

42Slb. — — Origin of principle.] — ^Williams v. 
WiLUAHS, No. 4278a, anie. 

489da. — What must be considered.] — 

Williams o. Williams, No. 4278a, ante, 

4296, Add, AnnotaHona : — ^Refd. Welton v, Welton, 
[1927] P. 162 ; Arnold & Weaver v, Amari, 
[1928] 1 K. B. 684. 

4806* Add, Annotation : — Aa to (3) Refd. Arnold 
& Weaver v. Amari, [1928] 1 K, B. 684. 

4300* Add, AnnotdUion : — Refd* Panshawe v, Pan- 
ahawe, [1927] P. 238. 

4807. Add. AnnoteUion : — Aa to {1) Refd. Baldwin 
Kaper v. Baldwin Baper & Metz (1926), 42 
T. L. B. 619. 

4818. Add. CUationa -95 L. J. P. 18 ; 134 L. T. 
414. 


484aa« — — District r^(litfaar^Pom' peracns^ 

suit commenced In district reglBtry.j-^ln a 
poor perscms* undefmided nulHty smt com- 
menced in a district resdstry & determined 
on assize in accordance with the Matrimonial 
Causes at Assizes Order, 1922, the district 
registrar has auUmrlty to i^raoint medical 
inspectors in accordmice with the practice 
of the Divorce Begistry. — Strottd v, Stroud 
(OTHERWISE Grantham) (1929), 45 T. L. B. 
248 ; 73 Sol. Jo. 221. 

4854a, ** Discretion oases’’ — Adultery by 

petiUoner — Insertion in defended list neces« 
sary.l — Howell v. Howell 8s Davidson 
(1926), 42 T. L. B. 497. 

4834b. Application to expedite trial — Grounds 

for refusing.] — ^The ct., on the ground of 
public pouoy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husbandrs adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
abkdute, & resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be bom as the result of 
resp.’s relations with that woman. — P. v, P. 
(1927), 44 T. L. B. 114 ; 71 Sol. Jo. 964. 

4855a. Condition precedent to setting down — 
Statement of grounds for exercise of discretion 
— ^Adttltery of petitioner.}— Apted v, Apted 
& Bliss, No. 3449b, ante. 

4378a. Degree of proof — Less than that required 
in prosecution for bigamy.] — Spivack v, 
Spivack, No. 453a, ante. 

4406a. Substituted service of petition oU 


PART xill. SECT. 10, SUB-SECT. 1.— 

G. 

43251. WhiUinterrogtUorieactOowed — 
Rehxtino to charge of aduUery,\ — On an 
examination lor discoyery* m an action 
for iudioiai separation & alimony, deft. 
Bkonld not be required to answer 
questions Intended to fasten responsi- 
bility on him for certain letters, where 
suob letters tend to show that he has 
committed adultery. — Liohtbb4RT v, 
Liohthbabt (Sask.), [1926] 4 D. L. R, 
383 ; [19261 3 W. W. R. 494.— CAN. 

4325 iL The interro- 

gatories in question herein held to fall 
within the rule that the ct. ^ould not 
order interrogatories In a petition for 
dirorce where they can be material 
only in so far os they may tend 
to establish adultery. — B rammajx v. 
Brammaij:. (B. C.). [19291 1 W. W. R. 
800.— CAN. 


PART XIII. SECT. 11. SUB-SECT. 1. 

n 1. .] — In an action for divorce 

If there is evidence, not open to excep- 
tion. of admissions of adultery by the 
principa] respondent it is the duty of 
the ct. to act on the admissions, even 
though there Is no other evidence to 
support them. The ot. will act upon 
saoh uncorroborated evldonee only if 
oonvlnoed that the admlseions were in 
fact made and were genuine. — 
MonaobalN V, Monaohsn, [1930] 2 
W. W. R. 748; 4 D. L. R. 1026; 
revad, facta, [1951} 2 W. W. R. 1 ; 
2 D. L. R. 934.— CAN. 

8 i, J— PItf. In a divorce action 

in Alberta is not a compellable wlt- 
evidence adduced 
establishes bis or her case Sc does not 
also prove anything which is an 
absolute defence or which gives the ot. 
a discretion to refuse the decree, the 
decree must be epranted although pltf. 
has not attended In person at ^e trial 


&; the action is an und^ended one. — 
Emknv V. Embny (Alta.), [1930] 1 
D. L. R. 253 ; [1929] 3 W. W. R. 577 ; 
24 Alta. L. R. 303.— CAN. 

■ li. .] — It Is incumbent on a 

petitioner for divorce, even In an 
undefended proceeding, to fully estab- 
lish the cose & reveal all material 
facts ; Sc he may be required to attend 
personally at tho hearing. — B ailky r. 
Bailey (Man.), [1929] 4 D. L. H. 
1068 ; 1 W. W. K. 70i— CAN. 

ly. Necessity for prepondaremee of 
evidence — Effect of declaration of no 
intention to remarry,] — In a divorce 
action the rule as to the preponderance 
of evidence in civil actions should not 
be weakened, but the evidence required 
to establish pltf.'s case should be, if 
anything, stronger Sc more preponderat- 
ing than in other actions. Pltf. in a 
divorce action who proves a case 
entitling him to a divorce is not pre- 
judiced or deprived of his right to the 
divorce because he declares that if 
he gets It he does not intend to remarry, 
— LeBOEUF V. LF 4 BOEUP Sc Gbbmain, 
[1928 J 2 D. L. R. 23 ; [1928] 1 W. W. R. 
423 ; 23 Alta. L. R. 328.— CAN. 

PART XIII. SECT. 11. SUB-SECT. 2. 

4876 1. Whether formal proof esaenHdl 
— Suit for diaaolulion — Damagea claimed 
against corespondent,] — ^Where on a 
petition for divorce damages are 
claimed against oo-resp. primd fade 
proof of marriage. If not rebutted. Is 
sufficient to meet the strictness of proof 
required In the criminal conversation 
phase of the proceedings. — KiaaaT v, 
KmoHT Sc Owens, [1926) 2 D. L. R. 
467 ; (19261 1 W. W. R. 834.— CAN. 

PART XIII. SECT. 11, SUB-SECT. 3. 
• —A. 

4381 Ui. . 1 — Sects. 51 Sc 62 of 

the Indian Divorce Act contain the 
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law upon the question whether a resp. 
or co-rosp. can give evidence against 
themselves of adultery. — Bonhiem r. 
Ka Trolimon (1929), I. L. 11. 57 Calc. 
1159.— IND. 

sz. Whether respondent can he ex- 
amined for diacoxtery ,] — Myulowysz v. 
Myblowtsz. [19301 3 W. W. R. 83 ; 
11931J 1 D. L R. 154.— CAN. 

PART XIII. SECT. 11. SUB-SECT. 3.— 
B. (b). 

4384 i. ** Proceeding itiatUuted in 
consequence of adultery ** — SuU for 
nvlliwA — In a suit for nullity petitioner 
may be compelled to answer questions 
tending to show that he has committed 
adultery.— W. v, W., [1926] S. A. S. R. 
425.— AU8. 


PART XIII. SECT. 11, SUB-SECT. 5. 


h i. .] — ^In a suit by a 

husband for divorce, letters written 
by tho wife to oo-resp., but not delivered 
to him, are not made evidence of 
adultery admissible against oo-resp. 
by Ceylon Evidence Ordinance. 1895, 
8 . 9. The fact that co«resp.*s counsel 
has based questions in cross-examina- 
tion upon the contents of the letters, 
which had properly been admitted as 
evidence against the wife, does not 
make the letters evidence against oo- 
resp. — Gabriel v, Eliatamry. [19261 
A, O. 133; 96 L. J. P. O. 9; 134 
L. T. 200.— CEYLON. 


h II. LeUera to Iwudmid from 

aUeged adulterer a Taken from hiudtmd^a 
dem by td/e.]— Held .* admissible. — 
Liohthbart V . Liobthba^ 

1 D. L. R. 386 : (19371 1 W. W. R. 
393 : 21 Sank. L. B. 300.— CAN. 


m I. .) — The pursuer in an 

action of dlYoroe for adult^. instituted 
in 1923, reclaimed against an inter- 
locutor. pronounoed in 1027. wldoh 
assoilzied defender St oo-delender. 
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m^ndtiit Sc eo^remoadmi J— T utt v. Tutt 
Sc Wood (1928), 16^ L. T. Jo. B5. 

4422. Add, AnnotaHon : — ^Dlstd. Preger v, Preger 
(1926), 134 L. T. 070. 

4427. Add, Citation W. R. 85. 

4484. Add, AnnoiaMon /—Reid. Oapion v, Oapron, 
[1927J P. 243. 

4439. Add, AnnotaHon : — Consd. Cavendish v, 
Cavendish, [1926] P. 10. 

4442. Add, Annotation: — ^Refd* Bosworthick v, 
Bosworthick, [1927] P. 64. 

4447a. .] — In undefended petitions for divorce 

the ct. ^ould not be asked to act on evidence 
identifying resp. by photograph when per- 
sonal identification by witnesses could easily 
have been effected. — Pbactiob Note (1926), 
169 L. T. Jo. 96. 

4481a. .] — ^Wilson v, Wilson Sc Berry 

(1929), 73 Sol. Jo. 284. 

4543. Add. Annotation : — Consd. Grist v. Grist, 
[1932] P. 1. 

4544. Add. Annotation : — Consd. Grist v. Grist, 
[1932] P. 1. 

4554. Add. Annotation : — Consd. Grist v. Grist, 
[1982] P. 1. 

4556. Add. Annotation : — Consd. Grist v. Grist, 
[1982] P. 1. 


4677. Add, Annotation : — ^Expld. Beaumont v, 
Beaumont (1932), 48 T. L. R. 431. 

4577a. r-.,] — ^Aftor abatement of a 

divorce suit by reason of the death of the 
husband before trial, the fund lodged in ct. 
by the husband as security for his wife's 
costs of the hearing is not available to the 
wife for her costs on taxation, nor can it be 
paid out to the solrs. for the wife even on 
their undertaking to pay to the personal 
representative of the husband any balance 
of the fund in ct. over Sc above the amount 
found due to the solrs, of the wife on taxation. 
—Beaumont v. Beaumont, [1932] P. 168 ; 101 
L. J. P. 31 ; 147 L. T. 119 ; 48 T. L. R. 431 ; 
76 Sol. Jo. 693 ; reuad. 49 T. L. R. 36, O. A. 

4677b. Motion for directions.] — 

Beaumont v. Beaumont (No. 2), [1932] P. 
103, n. ; 147 L. T. 2G0 ; 48 T. L. R. 536 ; 
revad. 49 T. L. R. 35, C. A. 

4578. Add. Annotation: — Consd. Beaumont v. 
Beaumont (1932), 48 T. L. R. 431. 

4579. Add. Annotation : — Consd. Beaumont v, 
Beaumont (1932), 48 T. L. R. 431 . 

4609. Add. Annotation : — Aa to (\) Consd. Wright 
(H. S.) Sc Webb v. Anmndale, [1930] 2 
K. B. 8. 

4686. Add. Annotation: — Refd. Sloggett v, 

Sloggett, [1928] P. 148. 


Before the ease was put out for hearing 
in the Inner House, pursuer presented a 
note, in which she asked leave to amend 
her record, & to lead evidence regarding 
certain incidents which occurred in 
1925, for the purpose of throwing light 
upon the relations of defender & co* 
defender prior to the date of the action. 
The ct. in the exercise of its discretion, 
granted the leave craved. — Boss t>, 
Ross. ti928J S. C. (a. of Sess.) 600.— 
BOOT. 

fz. Admissions — Of aduUery — By 
wiffi — Bastardising offspring.] — ^Ad- 
mi^ons by a wife, that the father of 
a child bom to her during the marriage 
was not her hnsband : receiv- 

able in evidence, so fetr as they did not 
relate to non-access. — Justice v. 
Justice, [1925] S. A. S. R. 278.— AUS. 

PART XIII. SECT. 11, SUB-SECT. 12. 

4466 li. .1 — Dahlbero v. 

Swanson, [1927] 3 D. L. R. 669 ; 
[1927] 1 W. W. R. 617 ; 21 Sask. L. R. 
888.— CAN. 

PART XIII. SECT, 12. SUB-SECT. 1. 

sa. Discretion of Court of Appeal .] — 
In an undefended divorce action leave 
to adduce affidavit evidence of adultery 
may properly ho granted when special 
oirenmstaneeB arc shown to exist, as 
when the essential witnesses reside 
outside the province Sc it is shown that 
pltf . is nnabio because of lack of means 
to pay the expenses of a ooxninisslon 
or of obtaining their attendance at the 
trial. On an ^plication for such leave 
each judge in Chambers has to exorcise 
his own discretion, having regard to 
the relevant facts of the case before 
him. Where he declines to exorcise 
that discretion, or acts on a wrong 
principle or on wrong grounds when 
exeidslDg it, the Ot. of Appeal must 
bring its own discretion to on the 
Question whether the leave should be 
granted or refused.— Wooi> v. Woon, 
[1931] 2 W. W. R. 190 ; reew*, [1031] 
1 W. W. 11. 112 ; 25 a L. H. 172.- 
CAN. 

PART Xin. SECT. 12, SUB-SECT. 2. 

-~~A» 

4480 I. When parties abroad — Peti- 


tioner unable to afford commission.] — 
In view of the special clroumstances of 
the present undefended action for 
divorce & the nature of the evidence 
sought to iK) adduced by the affidavits 
In question, held that the case was a 
proper one in which to allow pltf. to 
give affidavits evidence of adultery. 
The witnesses were all living in 
England Sc pltf. had not the means to 
enable her to secure their attendance 
or to moot the expense of obtaining 
their evidence by commission. — Rice 
V. mcK Sc Prescott, [19291 2 D. L. R. 
345 ; 1 W. W. R. 713 ; 23 S. L. R. 
484.— CAN. 

PART XUI. SECT. 12. SUB-SECT. 3. 

so. Delay making imjwssihlc legitima- 
tion of child.] — In suppoit of an applica- 
tion for leave to use os evidence an 
affidavit of a medical practitioner 
residing in Capetown testifying to 
deft. ’8 condition ot pregnancy, it was 
mged that the delay w hich would bo 
consequent upon having the evidence 
taken on commission might make 
impossible the legitimation of a child 
expected to be bom to deft, in about 
tliroe months’ time : — Held : the affi- 
davit bo accepted as evidence. — 
Husband v. Wife, [1931] N. L. R. 
300.— S. AF. 

PART Xin. SECT. 13, SUB-SECT. 1. 

so. Appeal from, order.] — Leave to 
appeal from order of judge in chambers, 
sitting lu appeal from a inaster, should 
be granted, commission evidence being 
a matter of grave doubt & importance. 
— D. V. D., [1931] O. Ii. 804.— CAN. 

PART XIII. SECT. 18. SUB-SECT. 8. 

4508 i. Witness out of the juris- 
diction.] — Held: in an action of 
divorce under the provisions of Con- 
jugal Rights (Scotland) Amendment 
Act, 1861. s. 13, Sc Evidence (Scotland) 
Act. 1866. 8. 2, it was within the com- 
petence of the Lord Ordinarv to grant 
a commission to examine witnesses in 
England, even though the evidence of 
these witnesses might, apart from the 
pursuer’s own evidence, he sub- 
stantially the whole evidence adduced 
In the case; Sc, in accordance with 
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ostabllshod practice, the poverty of 
the pursuer was per se a special cause 
within Evidence Act, 1866, s. 2, for 
granting such a commission. — ^Lawson 
V. Lawson, [1930] S. C, 18.— SCOT. 

PART XIII. SECT. 16. SUB-SECT. 2.— 
A. 

g i. Withdrawal at trial — Order 

directing husband to pay interim costs 
not affected.] — Oamrud v. Oamrud 
(Sask.), [1927] 4 B. L. R. 365 ; [1927] 
2 W. W. li. 759.— CAN. 

PART XllL SECT. 16. SUB-SECT. 1. 

— B. 

sr, Charyc of adultery — General rule.] 
— Under Divorce Sc ^Matrimonial CausoH 
Act, 1908, r. 52, where the relief sought 
in a defended cause is grounded upon 
adultery, there is no absolute right to 
either party to have the case tried 
before a jury, but there is a primary 
right to have the case set down for 
trial bofuro a judge & jury* On an 
application “ for tTial otherwise ** 
under the rule, if either party desires 
tluit the issue be tried before a jury, the 
ct. sliould, os a general rule, refuse to 
make an order for trial otherwise than 
before a jury. — Eujott v. EmjOTT, 
[1932] N. Z. L. R. 484.— N.Z. 

8t. Conduct conducing to.] — In 

a suit for divorce on the ground of 
adulter^', the ct. has a discretion, under 
sect. 161 of Marriage Act, 1915. as to 
whether the issue raised by an allega- 
tion in resp.’s answer that petitioner 
was guilty of wilful neglect or mis- 
conduct conducing to the adultery 
should be tried by a jury. — L ack v. 
Lack, [1931] V. L. R. 72 ; Argus L. R. 
21.— AUS. 

Bv. .] — In a suit for divorce 

on the ground of adultery, questions 
whether the petitioner ooimived a^ or 
condoned, or was guilty of conduct 
which conduced to, the adultery 
alleged, are not matters of fact in 
relation to ” the charge of adultery 
within sect. 79 (8) of Marriage Act. 
1928, Sc the parties are, therefore, not 
entitled as or right to have such ques- 
tions submitted to a ju^. — CIlabee v. 
Clarke. [1931] V. L. R. 69; Argus 
L. R. 20. - -AUS. 
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4640a* Cruelty.] — ^There is now no 

statutory right of a paHy to a matrimonial 
suit to insist on the trial of any issue of fact 
by a ju^. On a petition by a husband 
seeking dissolution of marriage on the ground 
of the alleged adultery of reap, wife with the 
co-resp., resp. coimter-charged petitioner 
with cruelty & prayed a judicial separation. 
An order having been made for the trial by a 
jury of the issue of adultery, the Ct. of Appeal 
refused to extend the .order to include the 
issue of cruelty. — Rugg-Gunn v. Ritgg- 
Gunn & Archer, [1931] P. 147 ; 100 L. J. P, 
61; 146 L. T. 200; 47 T. L. R. 398; 76 
Sol. Jo. 424, C. A. ; affg,^ S. C. evb rvom* 
R. G. V. R. G. & A.. 47 T. L. R. 370. 

Annotation : — Consd. CJrokcr Crokcr (1932), 48 '1\ L. 11. 

597. 

4650. Add* Annotation : — As to (1) Retd. Statham 
V. Statham, [1929] P, 131. 

4676. Add. Annotation : — Generally, Reid. Place 
V. Searle (1032), 48 T. L. R. 428. 

B* By Whom Assessed (Vol. XXVII., p. 462). 
After the cross-reference add as follows : — 

4677a. By court.] — ^The ct. has power to direct 
that damages shall be assessed by a judge 
alone, unless one of the parties applies for 
trial by jury. The practice is now regulated 
by R. S. O., Ord. 30, rr. 2-6, & Matrimonial 
Causes Rules, 1924, r. 30 (6). — Bedford v. 
Bedford & Powdrill (1926), 96 L, J. P. 
22 ; 136 L. T. 383. 

4746. Add, Annotation : — Generally, Reid. Bos- 
worthick v, Boswoithick, [1027] P. 64. 

4750a. Disagreement of jury — Refusal to enter 
verdict.] — Waudby v, Waudby & Rowland, 
No. 4836a, post, 

4752a. Void second marriage — Reference in 

decree nisi dissolving first marriage refused.] — 

Hewett V, Hewett & Dupin (1929), 73 
Sol. Jo. 402. 

4763a. As res Judicata.] — (1) A finding 

of adultery as a fact on which a decree nisi 
has proceeded is not res judicata, so that it 
cannot subsequently be questioned in the 
Divorce Div. in any event, nor is resort to the 
Ct. of Appeal the only means of reviewing it. 
The decree nm resembles any other order 
nisi in that it proceeds merely upon the 
materials before the ct. at the time of its 
pronouncement & cause can be shown against 


it being made absolute. (2) The King’s 
Proctor, not being a party to the suit as 
originally constituted, cannot resort to the 
Ct. of Appeal, but if he comes to the con- 
clusion that the decree has been obtained 
contrary to the justice of the case he must 
intervene & show cause against making the 
decree absolute. For that purpose he may 
call fresh evidence to show that there has 
been no adultery notwithstanding the 
previous finding in the affirmative. — 
Chalmers v, Chalmers, [1930] P. 164 ; 99 
L. J. P. 60 ; 142 L. T. 664 ; 46 T. L. R. 269 ; 
74 Sol. Jo. 216. 

4767a. Effect of — On status of parties.] — A 

decree for restitution of conjugal rights with 
the usual finding that the parties to the suit 
are husband A; wife, thou^ it may not 
directly afitect their status, nevertheless 
proceeds upon the basis of their status being 
thus conclusively established inter partes, 
Resp. in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage of the parties. A subsequent suit 
for nullity of the marriage, in winch bigamy 
is alleged to have been in fact committed by 
one of the parties to it, does not, after this 
finding of its validity as between them, 
afford any exception to the general nile of 
estoppel. — Woodland v. Woodland (oitier- 
wiSE Bblin or Barton), [1928] P. 169 ; 97 
L. J. P. 92 ; 139 L. T. 263 ; 44 T. L. R. 496 ; 
72 Sol. Jo. 303. 

Annotation: — Refd. Papadopoiilos v. Papadopoulos, [1930] 
P. 55. 

4773a. .] — Where there has been, in fact, a 

ceremony of marriage & there is issue, 
although the marriage be afterwards declared 
null & void, the ct. has jurisdiction, on 
pronouncing the decree of nullity, to make an 
order for the custody of the child or children 
of the union under the terms of Supreme 
Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 193, & not merely an order 
for its, or their, care & control. — Lb Mehurieb 
(OTHERWISE Gordon) v, Le Mesurier (1930), 
99 L. J. P. 33 ; 142 L. T. 496 ; 46 T. L. R. 
203 ; 74 Sol. Jo. 77. 

4776a. Exclusive jurisdiction of Divorce Division.] 

— After a decree absolute an application was 
made to justices under the Guardianship of 
Infants Acts, 1886 & 1925, for the custody of 


PART XIII. SECT. 16, SUB-SECT. 6.— 
A. 

4676 i. General ruU,} — The factors 
to be considered tn granting damages 
against oo-resp. are (1) the actual value 
of the wife to the husband ; (2) the 
Infury to his feelings, the blow to his 
marital honour &. the hurt to his 
matrimonial 8c family life. — H aynes 
V, Haynes (Sask.), [1926] 4 D. L. K. 
473 : (1926J 2 W. W. H. 726.— CAN. 


PART XIII. SECT. 16, SUB-SECT. 5.— 
B. 

•b. R|/ fury,] — It Is not the law in 
Saskatchewan that damages against 
oo-resp. must be assessed by a Jury. — 
Rider v. Rider, [1926] 3 D. L. U. 
370 ; [1925] 1 W. W. R. 1051 ; 19 
Sask. L. H. 384.— CAN. 


PART XIII. SECT. 16. SUB-SECT. 6.- 
D. (b). 

4686 i. .Vo< nundtive.] — R ider i 
Rider, [1925] 3 D. L. R. 370 ; [1925 
1 W. W. K. 1051 ; 19 Sask, L. R. 3S4 
— CAN. 


4685 ii. .] — Tranter v. Tranter 

& Lamb, [1925] N, Z. L. R. 593.— N.Z. 


PART XIII. SECT. 16, SUB-SECT. 6.— 
D. (0). 

4690 1. WJitther bar to claim for 
damages — lUidi rtUdixmehip continued 
after knowledge.] — Co-rosp.*s oondnot 
in continuing adulterous relations with 
resp. after he became aware that she 
was married ; — Held : to deprive lilm 
of any protection with respect to 
immunity from damages to which his 
prior ignorance of her married state 
might have entitled him. — Haynes v, 
Haynes (Sask.), [19261 4 D. L. R. 
473 ; [1926] 2 W, W. R. 726.— CAN. 


PART XIII. SECT. 17, SUB-SECT. 2. 

4768 i. Decree nisi — Effect of — On 
status of parties— Marriage undis- 
solved ,] — A decree nisi In a suit for 
divorce does not sever the marriage tie. 
— Wright (otherwise Harrison) v, 
Harrison, [1932] 1 W. W. R. 592.— 
CAN. 


a I, Granted when divorce decree 

refused .] — Although a claim for divorce 
is withdrawn at the trial, pltf . is entitled 
to Judicial separation where the evi- 
dence warrants the granting of it 8c 
Justifies the ct. in disregarding a 
separation agreement between the 
parties. — Camrud v, Oamrud (Sask.), 
[1927] 4 D. L. R. 365 ; [1927J 2 
W. W. R. 759.— CAN. 


b I, Action for nullity,]— 

The requirement as to delivery of a 
Judgment nisi in an action for annul- 
ment of marriage was not introduced 
into Ontario by Divorce Act (Out.). 
1930 (Can.), nor as a matter of practice 
by the Divorce Rules. — Waijkeb v. 
Walker, [1932] 1 D. L. R. 380 ; O. R. 
69.— CAN. 


e i. Necessity for service .] — A 

decree nisi in a divorce action should 
be promptly issued Sc served, whether 
it contains any specla] terms or not. — 
Oliver v. Oliver, J1928J 4 D. L. R. 
666 ; [1928] 3 W. W. R. 33.— CAN. 
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a cbjld wMch was refused as being a matter 
which wotild more conveniently be dealt 
with by the High Ot. A further application 
was made to a differently constituted Bench 
when an Order was made : — Held: (1) the 
second application was res judicata ; (2) the 
jurisdiction of the Divorce Ct. was exclusive. 
— ^R. V. Middlesex Justices, Ex n. Bond 
(1932), 49 T. L. R. 18 ; 30 L. G. R. 498, 
D. C. 

4790. Add. AnnotcMonB: — Reid. Bosworthicx d. 
Bosworthick, f 1927] P. 64 ; Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

481da. Refusal of application — ^Further application 
— Res Judicata,] — R. v, Middlesex Justices, 
Ex p. Bond, No. 4776a, ante. 

4836a. Abortive trial — ^Discretion to make 

no order ** at present.**] — A husband filed 
a petition for divorce, alleging adultery by 
his wife with a co-resp. The wife filed a 
cross-petition for judicial separation, alleging 
adultery & cruelty on the part of the husband, 
to which he pleaded condonation. At the 
trial the jury disagi’eed as to the wife’s 
adultery, & as to condonation by her, but 
signified, without returning a formal verdict, 
that they were prepared to find both adultery 
& cruelty on. the part of the husband. The 
judge at the trial declined to enter any 
verdict. The Ct. of Appeal refused to do 
otherwise. On an application by the wife 
for her costs of the abortive trial, the judge 
refused to make any order at that stage in 
the proceedings ; — Held : the refusal at that 
stage was a matter for the discretion of the 
judge, with which the Ct. of Ai)peal would 
not interfere. — Waudby v. Waudby & Bow- 
land (1901), 84 L. T. 829 ; 17 T. L. R. 620 ; 
45 Sol. Jo. 616, C. A. 

Annotation : — Apprvd. Grist v. Grist, [193 2 J P. 1, 

4836b. *“.] — Notwithstanding the 

general rule that in proceeding between 
husband & wife the latter is entitled to her 
costs of an abortive trial before further pro- 
ceedings are brought, the ct. in its discretion 
is entitled in such a case to reserve its 
decision & to say that it will make no order 
as to costs “ at present.”— Grist v. Grist, 
[1932] P. 1 ; 101 L. J. P. 1 ; 140 L. T. 82 ; 
48 T. L. R. 2 ; 75 Sol. Jo. 725, C. A. 

4837. Add. Annotation : — As to (2) Refd. Darn- 
borough V. Darnborough & Smith, Clare 
Intervening (1926), 96 L. J. P. 24. 


4845, Add. Annotation : — Refd. Oapron v. Capron, 
[1927] P. 243. 

4848a. Wife’s petition — Woman charged with 

adultery added as respondent.] — If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud, 
(Consolidation) Act, 1926 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the married woman, 
limited to her separate estate. — Pepper v. 
Pepper & Baker (1926), 90 L. J. P. 17 ; 130 
L. T. 224; 43 T. L. R. 1. 

4848b. .] — Davis v. Davis & 

Helbing, No. 8635a, ante. 

4864a. Abortive trial.] — Grist v. Grist, No. 

4836a, ante. 

4866. For first catchword ** » ** read “ Petition 

successful.** 

4873a. .]— P. V. P. (1929), 73 Sol. 

Jo. 144. 

4879a. .] — Although, if costs have leen 

reasonably incurred on a wife’s behalf in 
presenting a case of a reasonable character 
on a divorce petition, she is allowed her costs 
even if she fails, yet, if she presents a petition 
which ought never to have been brought, the 
judge has a discretion, in dismissing the 
petition, to refuse to grant her any costs 
except such as, under the procedure of the 
ct., she has already received before the 
hearing. — Courage v. Courage (1931), 47 
T. L. R. 395, C. A. 

Anvotaiion Consd. Grist v. Grist, [1932] P. 1. 

4882a. -.] — Where a wife’s petition is dis- 

missed, the facts that security for the wife’s 
costs has been ordered, & that the conduct 
of the wife’s solr. is not oi>en to censure, do 
not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife. — Baldwin Rapeh v, 
Bat^dwin Raper & Metz, Baldwin Raper 
V. Baldwin Raper (1026), 42 T. L. R. 619. 

4884. Add. Annotation: — As to (1) Refd. Welton 
V. Welton, [3 927] P. 162. 

4906. Add. Annotation: — Consd. Grist Grist,. 
[1932] P. 1. 

4909a. To secure wife’s costs — Undefended 

petition by wife — Subsequent defence on 
admission of adultery by wife.] — On the 
abandonment by a w^e of her prayer in 
a petition for the dissolution of her marriage, 


PART xni. SECT. 18, SUB-SECT. 3.— 

B. 

r I. .] — Although the 

question of costs Is within the dis- 
cretion ot the ct., it seems to be a rule 
of practice that a >vife found guilty 
of adultery who unsuccessfully appeals 
against the judgment should not 
got her costs of such appeal unless 
she shows special oircumstanoes. — 
WiiAKTON V. Wharton & Young, 
[1928] S. R. Q. 251.— AUS. 

r ii. Dismissal of suit on mound 

of absence of jurisdiction.] — Meld: It 
was not competent to awturd expenses 
to a wife, where the suit had been dis- 
xxilssed on the ground that the ct. had 
no jurlsdiotion, Sc the husband had 
not appeared to defend. — Kelly v. 
Kelly, [1928] S. C. 43.— SOOT. 

s 1. — Frivolous charges .] — 

A petition by a wife for ^ judicial 
separation on tho ground of cruelty 
having been dismissed as frivolous Sc 


vexatious ; — Held : in tho exercise 
of the ct.’s discretion, petitioner should 
not bo awarded any costs. — C hruszcz 
V. OHKUSZC52, [1931] 1 W. W. It. 94 ; 
39 Man. L. Ji. 372.— CAN. 

8 ii. Discretion of judge.] — The 
general rule governing the exercise ot 
the trial judge’s disoretion under K. B. 
rule 623 to award costs to a wife who 
has unsuccessfully prosecuted a matri- 
monial action is that she is entitled to 
costs unless in his opinion her solr. 
bad not reasonable groimds for 
believing that he was prosecuting a 
just cause. Semble : there should be 
an exception where the wife is possessed 
of a separate estate. The discretion 
given the trial Judge by rule 623 to 
award costs to an unsuccessful wife is 
not dependent upon costs having been 
paid or secured to her under the 
provisions of K. B. rule 622. — Hornby 
V. Hornby (Saak.), [1929] 4 D. L. R. 
40G ; 2 W. W. R. cb.— CAN. 
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PART XIII. SECT. 18, SUB-SECT. 3.— 

C. (b). 

t \, ■ -.] — Although a divorce 

petition by a husband is decided in his 
favour, tho wife is entitled to her costs, 
if she has had them secured Sc her 
defence has been bond fide. — Knight 
r. Kmghi' & Owens, [192.5] 2 D. L, II. 
467 ; [1925] 1 W. W. li. 824.— CAN. 

b i. Costs not secured.] — A w'lfe 

who Is unsuccessful in defending a 
divorce action is not entitled to oosts 
where she has not had them secured. — 
Johnson v. Johnson & Ericesen, 
[1928] 3 W. W. K. 674.— CAN. 

b ii. .] — It is not a fixed 

principle in divorce actions that a wife 
pniUty of adultery cannot recover any 
oosts against her husband. — Dickie v. 
Dickie. [1931] 2 W. W. R. 463 ; 3 

D. L. R. 110.— CAN 



Obmi 49oeft-^4. Enoush and Empise! Digest Suffleioent. 


which petitioii was originally undefended, 
her husband, by leave, filed an answer alleging 
adultery ad^tted by his wife as her reason 
for having her prayer struck out. The 
registrar refused to make an order for securing 
the wife’s costs on the fact of the wife’s 
admission being brought to his notice. At 
the trial of the suit on the husband’s prayer 
the ct. granted the husband a decree nisi & 
made an order for the wife’s costs “ in the 
ordinary way.” A difficulty arose in the 
interpretation of the order, inasmuch as the 
usual order for security had not been made : — 
Held : though solrs. acting for a wife must 
avail themselves of the rules in the divorce 
jurisdiction for securing payment of the wife’s 
costs from the husband, in this case the 
husband, until his wife’s admission of adultery, 
had desired the success of his wife’s suit, & 
therefore the ct. directed, in the exercise of 
its discretion, that the husband must pay 
his wife’s costs properly incurred up to 
service of the summons for leave to file an 
answer. — Goddard v. Goddard (1929), 140 
L. T. 472 ; 45 T. L. B. 229 ; 73 Sol. Jo. 174. 

4910. Add, Annotation: — Consd. Courage v. 

Courage (1931), 47 T. L. R. 395. 

4918. Add, Annotation : — Consd. Johnstone v, 
Johnstone, [1929] P. 106. 

4926a. .]— Davis v, Davis (1930), 

74 Sol. Jo. 123. 

4960. Add, Annotations : — ^Expld. P. v, P. (1929), 
73 Sol. Jo. 144. Consd. Courage v. Courage 
(1931), 17 T. L. H. 395 ; Grist r. Grist, [1932] 
P. 1. 

4985. Add. Annotations: — As to (2) Folld. Earl v. 
Earl & Kyle (1926), 96 L. J. P. 23. Held. 
Horwood V, Statesman Publishing Co. (1929), 
98 L. J. K. B. 450. 

4985a. .] — Wliere an order has 

been made ” consolidating ” a husband’s 
petition for dissolution on the ground of his 
wife’s adultery with the wife’s cross petition 
for dissolution on the ground of the husband’s 
cruelty & adultery, & the two suits have 


been tried together, the et« hae no power 
under Jud. (Consolidation) Act, 1925 (c. 49), 
B. 60, to order co-resp. to pay the costs of 
the wife’s suit to which he was not a ” party.” 
— ^Eakl V, EabXi Sc Ktlb, Eabd v. Barl 
(1926), 96 L. J. P. 28 ; 186 L. T. 388. 

4985b. Cross charges by wlfe.]-<-lf a wife makes 
cross charges of cruelty Sc of adultery with a 
named woman againOT a husband in her 
answer to his petition for dissolution of 
marriage Sc the cross charges fail, the woman 
intervening being dismissed from the suit 
with costs Sc the husband being granted a 
decree nisi, there is one procee&ig only, Sc 
co-resp. can be condemned in the whole of 
the costs, including those of the intervener. 
— Darnbobotoh V, Dabnborough & Smith 
(1926), 96 L, J. P. 24 ; 136 L. T. 384. 

5049a. Not cited — Same name as person cited.] 

— In this petition by a wife for divorce a 
woman inwvened who had not been served 
with the petition Sc against whom there 
was no charge, though her name was the same 
as that attributed in the petition to the 
woman actually cited. The ct. refused to 
allow the intervener her costs. — D abn- 
B0R0170H V. Dabnborough (1929), 141 L. T. 
610; 46T. L. B. 603; 73 Sol. Jo. 614. 

5050a. Profit costs — When ordered.] — 

Gribblb V. Gbibblb (1929), 46 T. L. B. 192 ; 
73 Sol. Jo. 61. 

5067. Add, Annotation : — Retd. Sloggett v. 
Sloggeit, [1928] P. 148. 

5068. Add, Annotations : — Consd. Hyman v, 
Hyman, Hughes v, Hughes (1928), 139 L. T. 
416. Held. Statham v. Statham, [1929] 
P. 131. 

5068a. Time for investigations not limited.]-— 

. Mackenzie v, Mackenzie (1928), 72 Sol. Jo. 
400. 

5070. Add, Annotation : — Consd. Sloggett v. 

Sloggett, [1928] P. 148. 

5074. Add, Annotation : — Retd. Sloggett v. Slog- 
gett. [1928] P. 148. 


PART XIII. SECT. 18, SUB-SECT. 3. 

-'D. 

4910 i. lyiaalloioance of vrife's costs — 
Miscondmt of solicitor.] — It is not a 
siitfioJent ground for refusing to make 
an order agai^t a husband for the 
I)ayment of his wife's costs of a suit 
for divorce, whether she be petitioner 
or resp., that she had been unsuccess- 
ful. The true tests is whether her solr, 
has beeu guilty of improper conduct 
in initiating or defending the suit on 
her behalf. — Stiiatton v. Stratton 
& Parkyn, 11928] S. A. S. K. 245. — 
AUS. 

PART XIII. SECT. 18, SUB-SECT. 3.— 
E. (b). 

4918 i. Possession of sej^arcUe pro- 
perty entails Ivfbility.] — Elman v. 
Elman, [1930J 2 W. W. K. 295 ; 3 
D. L. K. 1002.— CAN. 

491811. .] — As between the 

husband & the wife, in a matrimonial 
suit, there Is no real reason why the 
wife should not be made to pay to her 
husband the costs, which her conduct, 
has occasioned to her husband, If she 
has the money to do so. — FORRESTER 
r. FoiiUTOSTEU (1930), I. L. R. 57 Calc. 
1350.- IND. 


PART XIII. SECT. 18. SUB-SECT. 8.— 
F. (c). 

4953 i. Petition by husband — Wife 
proved innocent.] — Held: K. B. Rule 


951 was not applicable, 8c full costa 
should bo paid to the solr. of the 


successful w'lle. — Preston v, Preston 
Sc Moxlky, [1925] 4 D. L. R. 1013.— 

CAN. 

4960 i. Petition hy husItand—Wife 
proved auUty .] — ^Bourooin v: Boub- 
ooiN, 119301 3 D. h. R. 155; 1 

W. W. K. 576 ; 42 B. C. R. 349.~-CAN. 

PART XIII. SECT. 18, SUB-SECT, 4.— 
B. 

I, Read now ** 4964 1.” 

4964 li. 8. P, Crosse r. Crosse & 
Heath (1926), 28 W. A. L. R. 10.— 
AUS. 

PART XIII. SECT. 18, SUB-SECT. 4.— 

C. (a). 

8X. lAmilation to interim coats of 
respondent toife .] — ^Milton v, Milton 
& Cook (No. 2), [1931] 1 W. W. R. 
162 ; 1 D. L. R. 1007.— CAN. 

fz. Co-respondent defending in forma 
7 >auperis.\—Or\. making a decree nisi 
for dlHSolutlon of marriage the ct. may 
order a co-re«p. w'ho hM defended in 
farmi pauperis to pay petitioner’s 
costa. — Small 11 . Small, [19.31) V. L. R. 
141 ; Argus li. R. 192.— AUS. 

PART XIII. SECT. 18, SUB-SECT. 4.— 

0. (c) i. 

50161. NecessUy for knowledge — 
Before liable for costa — No absolute rule,] 
— The liability of a oo-rosp. for coBts 
depends upon the facts of the par- 
thsular case. I’etitioner herein waa 
given costs against co-resp. whore the 
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judge concluded that, even If ho did 
not know that resp. was married, ho 
had the moans of knowledge or was 
careless whether she was or not. — 
Bourgoin V, Bourooin, [1930] 1 
W. W. R. 576 ; 3 D. L. R. 155 ; 42 
B. C. R. 349.— CAN. 

5020 i. Effect of knowledge — lAabiUty 
of co-respondent for whole costs,] — If 
co-resp. knew that the woman was 
married & a divorce is granted, he is 
liable for all the costs of tho proceedings. 
Including those which the husband 
has been compelled to pay the wife. — 
Knight v. Knight Sc Owens, [1925] 
2 D. L. R. 467 ; (1925J 1 W. W. R. 
824.— CAN, 

PART XIII. SECT. 18, SUB-SECT. 7. 

5056 i. — — — — 

Elliott v, Elliott (Man.), [19291 4 
D. L. R. 700 ; 3 W. W. R. 169.— CAN. 

5065 i. No previous application for 
security,] — iTiUSS v, I’uuss, [1932j 3 
W. W. R, 429.— CAN. 

PART XIII. SECT. 19, SUB-SECT. 1. 

5067 i. Power of court to direct,] — 
The ot. has power to obtain the assistr 
ance of the Crown Solr. ; A accordingly 
can allow the Orown Boir,, acting uuaor 
tho directions of the A.-G., to taice part 
in the hoartug of a suit for the dissolu- 
tion of marriage in order to place the 
true facts before the ot. — Cooper n, 
OooPER-OiLL (1931), 48 N. B. W. W. N. 
60,— AUS. 
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6076. Addi AnrudaHon: — Sloggett v, 

Sloggete, [1928] P. 148. 

5676a. interveiitioB of 8;, if iiecessary, 

the calling of evidence by the King's Proctor, 
subject to the direction of the A.-U., in a suit 
for the "Qissolution of marriage, before decree 
ni$if m not limited to cases of suspected 
collusion. — SLOOOsrrr v. Sloogbtt, [1928] P. 
148 ; 97 lu J. P. 71 ; 139 L. T. 288 ; 44 
T. L. B. 394 I 72 Sol. Jo. 192. 

AnnotaHon : — Bsld. darkeon v, Clarkson (1980), 1 43 L. T. 775 

5076b. Si^presslon of fact or falsehood by peti- 
tioner — Where exercise of discretion of court 
desired.] — ^A ptbd v. Aptbd & Buss, No. 
3449b, ante. 

5108. Add. Annotation: — ^Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

5112. Add. Annotation: — ^Refd. Sloggett v. 

Sloggett, [1928] P. 148. 

5115. Add, Annotation : — ^Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

5117a. .J^Apted v. Apted & Buss, 

No. 3449b, ante. 

5121a. Concealment as ground for refusing to 
exercise discretion.] — If a petitioner seeking 
a decree on the grotmd of the adultery of the 
resp. has himself been gmlty of adultery, 
complete frankness in the disclosure of it is a 
paramount condition of the exercise of the 
discretion of the ct. in his favour. Although 
the facts are such as might warrant the 
exercise of the discretion, if disclosed as 
material facts at the hearing of the suit, 
their suppression then & the denial of them 
when set up in ^ibsequent proceedings as 
cause for not making the decree absolute 
render the exercise of the discretion in such a 
case mischievous as an encouragement to 
perjury. — S titabt v. Stuart & Holden, 
[1930] P. 77 ; 99 L. J. P. 17 ; 142 L. T. 359 ; 
40 T. L. R. 132 ; 74 Sol. Jo. 58. 

5124. Add. Annotation : — Befd. Apted v. Apted 
& Bliss, [1930] P. 246. 

5188. Add. Annotation: — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 


5159a. Fresh evidence disproving adultery— Not* 
withstanding finding of adultery.]— Chalmers 
V. Chalmers, No. 4763a, ante. 

5162a. Co-respondent not a party to 

intervention.] — Where a decree niei of divorce 
was rescinded on the King's Proctor’s plea, 
to which co-resp. was not a party, & co-resp. 
applied to have the damages wMch he had 
lodged in ct. paid out to him, the ct. held 
thal it had jurisdiction to deduct therefrom 
the costs of the Bang's Proctor’s intervention, 
but on the facts refused to allow any such 
deduction from the money lodged in ct., & 
ordered that the money be paid out to 
co-resp.*s solrs. — Grayson v. Grayson & 
Sebright (1930), 144 L. T. 157 ; 47 T. L. R. 
36; 74 Sol. Jo. 803. 

516da. — .] — Hbddebwick v. Hbd- 

DBRWICK (1930), 74 Sol. Jo. 863. 

5194a. Not Kii:^'s Proctor.] — Chalmers v. Chal- 
mers, No. 4763a, ante. 

5196. Add. Annotation : — Consd. Croker v. Oroker 
(1932), 48 T. L. R. 597. 

5197. Add. Annotation: — Befd. Fletcher v. 

Fletcher, [1928] P. 20. 

5199a. Power of Court of Appeal to grant — 

Verdict of Jury set aside.] — On an appeal 
Worn an order of the Divorce Ct. dismissing 
a petition for divorce, the Ct. of Appeal has 
power under R. S. C., Ord. 58, r. 4, &: R. S. C., 
Ord. 39, if it has before it all the necessary 
materials, & comes to the conclusion that the 
the verdict of the jury finding there has been 
no misconduct was wrong, itself to grant a 
decree nisi instead of sending the case back 
for a new trial. — Oroker v. Croker, [1932] 
P.173; 101 L. .T. P. 69 ; 147 L. T. 464 ; 48 
T. L. R. 597 ; 76 Sol. Jo. 527, 0. A. 

5236. A dd. Annoiatiom : — Consd. Croker v. Croker 
(1932), 48 T. L. R. 597. Befd. Woodland v. 
Woodland (otherwise Berlin), [1928] P. 169. 

5257. Add. A nnoiation : — Generally , Befd. Woolf 
V. Woolf. [1931] P. 134. 

5271a. .] — Miller v. Miller (1928), 

72 Sol. Jo. 206. 


PART Xlll. SECT. 20. SUB-SECT. 1. 

5098 i. King* 8 Proctor .] — The King’s 
Proctor con Intervene In an action for 
tlivorce in the Supreme Ct. of Alberta, 
& can BO intervene on the ground of 
collusion or on the ground of material 
facts not brought before the ct. — 
Elroweoh V. Elkowech, [192.5] 4 
D. L. R. 1037 ; [19251 .3 W. W. R, 705 ; 
affg., [192.5] 3 D. L. li. 676 ; [1925] 
2 W. W. R. 485.--CAN. 

PART Xin. SECT. 20, SUB-SECT. 8.— 
A. 

sd. Decree obtaified hy evidence 
** framed i/n ” between defendant <S: de- 
tective employed hy petmoncr.] — HeW ; 
the decree would be rescinded, even 
though neither petitioner nor her solr. 
were Implioated in the ** frame-up.” — 
Bussell v. Bussell McKenna (No. 
2) (Man.), [1927] 3 W. W.R. 297.— CAN. 

PART XIII. SECT. 20, SUB-SECT. 4.— 
A. (g) 11. 

•f. Vnmcceasful ailegation of col- 
lusion.] — If, on on intervention by the 
King’s Prootor, the aUegatiou of 
coUnsion fails, the practice in England, 
that the King’s I’rootor Is not entitled 
to costs, is not necessarily applicable 
in the Supreme Clt. of Alberta. — 
Elroweoh v. Elroweoh, [1925] 4 
D. L. R. 1037 : [1925] 8 W. W. R. 
705.— CAN. 

PART Xni. SECT. 21, SUB-SECT. 1.— C. 

•g. Appeal from judgment for edinunvy 


— Application for sUiy pending payment 
of arrears efr security for costs.] — Held : 
in view of r. 8 of the Ct. of Appeal 
Rules, & following the English oases on 
appeals to the Ot. of Appeal in matri- 
monial causes, the application must bo 
refused. The refusal was without 
costs.— Chernenkopf V. Chrrnen- 
KOFP, [1930] 1 w. w. R. 365; 2 

D. L. R. 792 ; 24 S. L. R. 317.— CAN. 

PART XlII. SECT. 21, SUB-SECT. 8.— 
B. (a). 


■J. Eefusal of trial judge to 
infer adultery .] — Appeal dismissed. — 
Hbndebson V. Henderson & McKay, 


[19271 3 D. L. R. 845 : [1927] 2 

W. W. R. 478 ; 21 Saak. L. R. 675.— 

CAN. 


sk. Divorce, obtained by fraud — 
Action to set aside after hu^}and*8 death.] 
— In on action by a divorced wife to 
set aside the decree absolute in the 
divorce action on the ground that it 
was obtained by the perjured testi- 
mony of her husbami : — field : such 
an action lies 6c this right of action is 
not afleoted by the fact that the 
husband had died before the action 
was brought, if, at least, he left an 
estate Sc the object of the aotion is to 
enable her to have vested in her as the 
lawful widow those rights in regard 
to, 6c. that interest In, the estate whioh 
but for his alleged fraud in obtaining 
the divorce would have so vested in 
her, — Blatohfokd v. A.-Q. fob 
Alberta & Van Rutvek, Van 
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Ruyven V. Blatoh 
W. W. R. 445 ; on 
W. W. It. 640 ; 2 P. 

Alta. L. K. 401.- CAN. 

PART XIII. SECT. 21, SUB-SECT. 4. 

Bl. Action for declaraiion that decree 
void for want of jurisdiction .] — Action 
for a declaration that two decrees 
ordering judicial separation & awarding 
permanent alimony were null & void 
for lack of jurisdiction, dismissed. — 
Olaman V. Claman (No. 2) (1925), 
35 B, C. R. 141.— CAN. 


FORD, [1931] 1 

appeal [1931] 1 
Ti. R. 6:16 : 25 


PART Xlll. SECT. 22, SUB-SECT. l.~ 
A. 


BU. In decree of judicial separation .] — 
An award of permanent alimony may 
be made in a decree of judloial separa- 
tion Itself. — ^Wedley V. Wedley, 
[1925] 3 W. W. R. 46.— CAN, 


Bp. Effect of----W if e not debarred from 
filing cav^ under Homesteads Act, 
R. S. 8., 1920 (0. 69).]— Re Lonnem 
Caveat. [19261 1 D. L. R. 279 ; [1926)1 
W. W. R. 184 ; 20 Saak. L. R. 276.— CAN. 


gq, Hot defence to application for 

lia under Devolution of Estates Act, 
.8. 8., 1920 (c. 73),]— Re Lonnbm 
AVEAT, [19201 1 D. L. R. 279 ; [1926] 1 


sr* Suit for alimony — No juris- 
diction to order wife to leave husbarid.}-^ 
A judge awarded a wife allrn^y, & 
also expressed the opinion that it 
would be better for the parties to live 
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5271b. Who may apply — ^Ranioiident.] — MnjJCB 
v» Miller (1928), 72 Sol. Jo. 205. 

5275a. Dependent on subsisting marriage.] — 

Pastre V. Pastor, No. 5320b, posL 

5320a. Decree of competent court terminating 

marriage — ^Foreign court.] — ^Wbiss v. Weiss 
( 1908), cited [1930] P. 82, 
drmotaHon : — Consd. Pastre v. Paatre, [1930] P. 80. 

5320b. Necessity lor application for 

discharge.] — The basis of a \^e’s right to 
receive permanent alimony from her husband 
is that the marriage is subsisting & that 
is stai a wife. If after a decree for judicial 
separation & an order for the payment of 
almiony the marriage is put an end to by the 
decree of a ct. of competent jurisdiction the 
status of the woman as wife & her conse- 
quential right to alimony have ceased to 
exist. The order for alimony, however, 
which in its common form is limited till 
further order, remains effective till an 
application is made for its discharge. — 
Pastre v, Pastre, [1930] P. 80 ; 99 L. J. P. 20 ; 
142 L. T. 490 ; 46 T. L. R. 175 ; 74 Sol. Jo. 76. 
5327. Add, Annotation : — Oenerally, Refd. Hyman 
V. Hyman, [1929] A. 0. 601. 

5332. Add, Annotaiions : — Consd* Gandy v, Gandy 
(1885), 30 Oh. D. 57. Dbtd. Hyman v. 
Hyman, [1929] A. 0. 601. Refd. May v. May 
(1929), 98 L. J. K. B. 770. 

5835a. Security for payment — No jurisdiction to 
order.]— B. v. B. (1929), 73 Sol. Jo. 334. 

K, Enforcement of Order (Vol. XXVII., p. 500). 
After Injunction — Restraining husband from 

receiving legacy] ** add “ Restraining 

husband from receiving dividends.] — See 
No. 6995a, poaV^ 

Judgment summons & committal order.] — 

See Bankruptcy, No. 8494a, ante, 

5360.*Add. Annotation : — ^Refd. Fergusson v, Fer- 
^sson (1931), 140 L. T. 212. 


5360a. On lunacy of husband.] — ^The jurisdiction 
in lunacy to appoint a receiver of the estate 
of a person of unsoimd mind does not exclude 
other cts. from enforcing lawful claims against 
his estate, including claims arising in the 
Divorce Div. Although the ^frimary duty 
of those concerned with the care of a person 
of unsound mind is to apply his estate xor his 
maintenance, & there is power under Law of 
Property Act, 1925 (c. 20), s. 171, to direct 
a settlement of the property of a lunatic or 
defective, the Divorce Div. is not thereby 
discharge from the duty of providing for the 
permanent maintenance of a petitioning wife 
out of the estate of a husband of unsound 
mind. When by an order in lunacy a pro- 
vision has been directed for the wife during 
the lifetime of the husband & pending his 
incapacity, &> the Divorce Div. approve the 
quantum of the order, the proper course, on 
application in that Div. by the wife for 
permanent maintenance, is to order it to be 
secured to her at the rate ordered in lunacy 
so far as the husband’s means permit & 
without prejudice to any further order in 
lunacy, the security not to be enforceable 
pending subsistence of the order in lunacy, 
& should it subsist during the life of the hus- 
band not to be enforceable till liis death. — 
0. L. V, 0. F. W., [1928] P. 223 ; 97 L. J. P. 
138. 

5862. Add, Annotation: — Refd. Turk v, Turk, 
Dufty V, Dufty, [1931] P. 116. 

5364a. Delay,] — In allotting 

maintenance one of the statutory duties 
of the ct. is to have regard ** to the conduct 
of the parties.” If a wife obtains a decree in 
an undefended case it does not necessarily 
follow that her conduct, for example, in the 
matter of delay, was approved by the trial 
judge. Even if the judge disapproved of 
the delay, he still had a discretion to pro- 


apart for a time at least. The formal 
judgment contained a clause adjudging 
that pitf. vaoato the premises ; — 
Held : the ct. has no power to order a 
wife to leave her husoond’s roof ; & 
even if jurisdiction existed, it would 
not be exercised at the instance of the 
wife against the protest of the husband. 
—Scott v, Scott, [19301 1 D. L. 11, 
53 ; 64 O. L. It. 422.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
C. 

5282 i. After decree of judicial 
separaiion — By application in chambers, ] 
— Cambud V, Camrud (Sask.), [19271 
4 D. L. R. 365 ; [1927] 2 VV. W. R. 
759.— CAN. 


PART XIII. SECT. 22, SUB-SECT. 1.— 
D. (a). 

0 i. .1 — On an application for 

permanent tdimony the ct. should not 
recognise any right in the husband to 
reduce his income by retaining unsale- 
able & unproductive real estate & 
paying taxes He interest thereon ; but 
it should be astute to frustrate an 
Intention to make such payments the 
means of escaping payment of alimony. 
— Nkwton V. Newton (Man.), [1927] 
1 D. L. R. 756 ; [1927] 1 W. W, R. 106. 
— CAN. 


PART XIII. SECT. 22. SUB-SECT. 1.— 

, U. (c). 

e i. ; —“.]— Macintosh v. 

MacIi^^h (N. B.). [1927] 3 D. L. R. 

6 il. -- — - .]— Where the wife 

was a school teacher, the ct. awarded 
her one-half of the joint income less 


the amoimt of her salary. — Newton v. 
Newton (Man.), [1927] 1 D. L. R. 
756 ; [1927] 1 W. W. K. 106.— CAN. 

St, No fixed proportion of joint 
income ,] — There is no fixed rule as to 
what proportion of the joint incomes 
of the husband & wife should be 
allowed as normanent alimony to an 
innocent wife. Moreover, since under 
Domestic Relations Act, 1927, o. 5, 
tlie amoimt of alimony is in the 
discretion of the judge, any rule based 
on the practice of the Ecclesiastioal 
Courts is not applicable in Alberta. — 
Harry v. Harry (Alta.), [19291 4 
D. L. R. 997 ; 3 W. W. R. 342.— CAN. 


PART Xm. SECT. 22. SUB-SECT. 1.— F. 

5825 ii. Fadn discovered after 

trial .] — Amount of permanent alimony 
increased on consideration of facts 
discovered after tho trial. — Wedlby 
V. Wedley, [1926] 3 W. W. K. 46.— 
CAN. 

5328 I. Reduotion — Husband*8 means 
reduced, 1 — Mackinnon v, Maoktnnon 
(1924), 58 N. S. R. 220.— CAN. 

PART Xlll. SECT. 22, SUB-SECT. 1.— 
Q. 

5833 i. Payment of arrears — Whether 
en/orced. J— Patterson v, Patterson, 
[19281 4 D. L. R. 793 ; 63 O. L. R. 
97.— CAN. 

PART Xni. SECT. 22. SUB-SECT. 1.— 
K. 

«v. Order for sate of husband* s land — 
Amount recoverable.] — Pltf., in Feb. 
1924, recovered a judgment against 
deft, for alimony. Payments under 
the judgment being in arrear, pltf,, 
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in 1928, applied for an order for leave 
to sell deft.'s interest in certain land 
in order to satisfy the arrears. It 
appeared that deft. & pltf. had lived 
together as man & wife for about a 
month at the end of 1927. Pltf, 
swore that deft, lived with her during 
this month at her parent’s home, & left 
her early In Jan. 1928, & she had not 
lived ivlth him since. Deft, swore that 
his home hod been & still was open for 
her to return to at any time, &: that 
it was at his homo that they lived 
together for a month : — Held : pltf, 
was entitled to an order for sale, but 
the amount recoverable must be limited 
to the arrears that accrued up to 
Doc. J, 1927. — ^Patterson v, Patter- 
son, [1928] 4 D. L. R. 793 ; 63 O. L, R. 
97.— CAN. 

PART XlII, SECT. 22, SUB-SECT. 2.— 
B. 


6360 i. On dissolution of ^narriaoe — 
For guilt of wife .) — Divorce & Matri- 
monial Causes Act, 1908, s. 42, does 
not authorise the ct.. where a decree 
for dissolution of marriage has been 
obtained by a husband against a wife, 
to make an order on the husband for 
the permanent maintenance of tho 
wife. — Harrib r. H.vrris, [1926) N. Z. 
L. R. 274.— N.Z. 


p 1. -.] — Tho ct. has power under 
Divorce & Matrimonial Causes Act, 
1928, B. 33 (1), to make an order pro- 
viding for ponnanent maintenance 8c 
approving a deed securing an annuity 
from reap, for the life of petitioner. — 
Bond i^« bond, [1929] N. Z. L. R. 909. 
— N.Z. 
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nounoe decree. In an undefended case, 
tiierefore, on allegations of unreasonable 
delay being made in the maintenance pro* 
ceedings, sufficient evidence must be received 
to enable the ct. properly to determine 
whether the allegations are established 
if so, how if at all the conduct in question 
should affect the sum of money which the 
husband should be ordered to secure Sc/ot 
to pay. — Ohappl® v. Ohapplk (1929), 98 
L. J. P. 95 ; 140 L. T. 699 ; 46 T. L. R. 273 ; 
73 Sol. Jo. 207. 

6365a. Before & after marriage.] — 

ffeld : the words “ conduct of the parties ** 
in Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190 (1), 
referred to the conduct both Ijefore & after 
the marriage. 

A petitioner having obtained a decree 
absolute for nullity of marriage presented a 
petition under sect. 190 of the 1926 Act for 
permanent maintenance. Besp. in his reply 
made serious allegations of misconduct both 
before & after the marriage against petitioner. 
Petitioner filed an affidavit in which she 
dealt with the allegations of misconduct. 
The registrar refused leave to resp. to file a 
rejoinder & directed the allegations in the 
answer as to misconduct to be struck out. 
On appeal the judge confirmed the registrar’s 
order & directed petitioner’s affidavit in 
reply to be struck out. On appeal i — Held : 
the words “ conduct of the parties ” in 
sect. 190 (1) referred to the conduct of the 
parties both before & after the marriage, & 
in exercising its discretion under the sect, it 
was essenti^ that the ct. should have before 
it aU the relevant evidence of the conduct 
of the parties both before & after the 
marriage. Therefore, the order directing 
that the paragraphs in resp.’s answer con- 
taining the allegations of misconduct & the 
aflSdavit of petitioner in reply should be 
struck out must be set aside & leave would 
be given to resp. to file a rejoinder. — Restall 
V, Restall, [1930] P. 189 ; 99 L. J. P. 123 ; 
143 L. T. 225 ; 40 T. L. R. 398 ; 74 Sol. Jo. 
319, C. A. 

5373. Add, Annotation : — Apprvd. Hyman v. 
Hyman, [1929] A. C. 001. 

5374. Add, Annotation: — As to (1) Apprvd. Hyman 
V, Hyman, [1929] A. O. 601. 

5375. Add, Annotation: — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

5380a. .] — Consideratipn of the amount of 

ermanent maintenance which a divorced 
iisband should be ordered to pay to Ids 
former wife. 

The wife must be put in the same position 
as she would have been in had she remained 
his lawful wife (Sheahman, J.). — Hulton v, 
Hulton (1917), 33 T. L. R. 137, 

5382. Add, Annotations : — Hefd. Gilbey v, Gilbey, 
[1927] P. 197; Sheam v. Shearn (1930), 143 
L. T. 772. 

53S2a. -.] — Althougli the considerations 

which applied in the Ecclesiastical Cts. to 
awards of alimony must have duo weight in 
determining the proper award of maintenance 
to a wife after a decree of divorce, the assump- 
tion of a fixed arithmetical rule & an indis- 
pensable process of applying that rule is 
erroneous, & disregards the duty imposed on 
the ct. by Jud. (Consolidation) Act, 1925 


(e. 49), B. 190 (1) &i (2). Where the husband’s 
whole income has been expended on the 
requirements of the matrimonial home, a 
third of his means may well be required for 
the wife’s maintenance ; but where, beyond 
everything called for by such requirements, 
the husband possesses an ample fortime, the 
ainount of his income afioms no definite 
guidance as to the sum required to supply 
his sometime wife with the necessaries, 
comforts, &; advantages incidental to her 
station in life. 

Where the husband’s gross income was 
£25,337 a year, derived mainly from his 
interest in a business concern, the registrar 
by his report submitted that the husband 
should be ordered to secure to his wife, who 
had divorced him, by way of permanent 
maintenance for her life, the annual sum of 
£3,500 less tax, & to pay to his wife during 
their joint lives the further annual sum of 
£500 less tax. Tlie ct. confirmed the report. — 
Gilbey v, Gilbey, [1927] P. 197 ; 96 

L. J. P. 66 : 137 L. T. 31 ; 43 T. L. R. 283. 

Annotation: — Apprvd. Stibbe v, Stibbe, [1931] P. 105. 

5382b. .]— Resp., a husband, who had 

been divorced, re-married, & by an ante- 
nuptial settlement settled property, which 
included the matrimonial home & the chattels 
therein & the major part of his capita], on 
his wife in fniwro. Petitioner, his former 
wife, had obtained an order for permanent 
maintenance of £400 a year & of £100 for her 
son, when resp.’s annual income was about 
£1,500. Subsequently, when resp.’s income, 
not taking into account the settlement, was 
about £4,500, petitioner applied for an 
increase in the amount of the order, oh the 
ground that resp.’s means had increased. 
The registrar increased the order for 
permanent maintenance from £400 to £1,200 
a year, less income tax, & from £100 to £150 
a year, free of income tax, for the son : — 
Held: (1) resp.’s means had increased, as 
by sharing the advantages of the matri- 
monial home as of right settled upon his wife, 
a larger portion of the £1,500 unsettled income 
was left free to be dealt with by him & by 
the ct. ; (2) the order could not be made 
disregarding the settlement, which sub- 
sisted ; (3) an order for jpermancnt main- 
tenance, or an increase of it, should not be 
based on the income of the husband during 
a year of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 
shoidd not be based on the old practice of the 
Ecclesiastical Cts. in the case of a decree 
a mensd et thoro, of granting to the wife one- 
third of the husband’s available means, as 
the conditions arising from the two decrees 
were not the same, petitioner & resp. being 
divorced, & free to rharry again ; (5) in view 
of the increased means of the husband, having 
regard to the wife’s fortune, the ability of 
the husband A; the conduct of the parties, the 
order for permanent maintenance for the 
former wife should be increased from £400 
a year to £760 a year, less income tax. — 
N. V. N. (1928), 138 L. T. 693 ; 44 T. L. R. 
324 ; 72 Sol. Jo. 166. 

5384. Add, Citations : — [1926] P. 1 ; 95 L. J. P. 
30; 134L. T. 24, 

Adid, Annoiaiions : — ^Apld. May v. May (1929), 
98 L. J. K. B. 770. Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 
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5891. Add. AnnotaHon: — Ooil$d« Turk v. Turk, 
Diifty V. Dufty, [1031] P. 116. 

5893. Add. Annotationa : — Apld. Bestall v. Bestall, 
[1030] P. 180. Reid. Gilbey v. Gilbey 
[1027] P. 107. 

5893a. WUe owner ol valuable 

Jewellery.] — In fijdng the amount of 
permanent maintenance for a wife who has 
obtained a decree of diroroe, the registrar 
is entitled to take into consideration the fact 
that she is the ownea of valuable jewellery, 
which could be sold so as to pr^uce an 
income. — Lysaoht e. Ltsaght (1928), 44 
T. L. B. 723 ; 72 SoL Jo. 646. 

5396a. In discretion of court — ^No fixed principles.] 

— Shbrwood V. Shbrwood, No. 5498a, post. 

5899a. -.] — Shbbwood v. Sherwood, No. 

6498a, post. 

54*03* Add. Annotations : — ^Dlstd. Jenkins v. Jenkins 
(1030), 00 L. J. P. 63. Reid. Fanshawe v. 
Fanshawe, [1927] P. 238. 

5405a. Under Supreme Court of Judicature 

(Consolidation) Act, 1925 (c. 49), s. 196 — 
Limited to cases of restitution of conjugal 
rights.] — The powers conferred on the ct. by 
Judicature (Consolidation) Act, 1925 (c. 49), 
8. 196, to vary periodical payments is 
restricted in operation to cases of restitution 
of conjugal rights 4fc does not apply to orders 
for alimony pendente lite. — ^Abbott v. Abbott, 
[1931] P. 26 ; 100 L. J. P. 36 ; 144 L. T. 
598 ; 47 T! L. B. 207 ; 76 Sol. Jo. 138 ; affd., 
47 T. L. B. 222, 0. A. 

5405b. -.] — ^Maintenance for a wife 

which the ct. may order on the dissolution 
of a marriage & the jurisdiction to review an 
order for it are matters of discretion con- 
ferred on the ct. by statute & not standard- 
ised by the rules applying in cases of judicial 
separation. The jurisdiction is now em- 
bodied in the Supreme Court of Judicature 
(Consolidation) Act, 1025 (c. 49), s. 100 (1), (2), 
& if an order for maintenance is limited 
“ until further order,’* the ct. in reviewing 
it should regard all the present circumstances 
of the case as if they had existed at the date 
of the original order. It may consider not 
only the descending income of the husband 
but the ascending scale of that of the wife. 
Even in the absence of the limitation relevant 
facts as to the fortune of the wife may have 
weight in relation to the discretionary power 
to review, if occasion aiises under sect. 
190 (2), by reason of the inability of the 
husband to pay. The ct. does not derive its 
power to review an order for maintenance 
from sect. 196. The Act is a consolidating, 
not an amending one, & the latter sect., 
having regard to its terminologv, is limited in 
its operation to cases of restitution of con- 
jugal rights. — Turk v. Turk, Duftt v. 
Dufty, [1931] P. 116 ; 100 L. J, P. 90 ; 146 


L. T* 831 ; 47 T. lu B. 445 ; 76 Sol. Jo. 394 ; 
eubseqiient proceedings (1982), 147 L. T* 18. 

540ea. Statutory dlscretloii under 

Supreme Oourt of Judicature (Coaeolldation) 
Act, 1925 (c. 49), 8. 190.}— Turk v. Turk, 
Dufty v. Dufty, No. 6406b, arde. 

5406b. • Order limited ** until further order 

Circumstances to be considered as at date of 
order.] — Turk v. Turk, Dufty v. Dufty, 
No. 6406b, ante. 

5408. Add. Annotation : — Consd. Abbott v. Abbott 
(1980), 100 L. J. P. 86. 

5410. Add. AnnotaHons: — Apld. Turk v. Turk, 
Dufty V. Dufty, [1931] P. 116. Consd. 
Abbott V. Abbott (1930), 100 L, J. P. 86 ; 
Smith V. Smith (1931), 145 L. T. 23. 

5410a. No provision for variation In 

original order.] — There is no practice whereby 
a consent order for maintenance, not con- 
taining words of release such as ** Hberty to 
apply,** or “ until further order,*' cannot be 
varied by petition for increase or decrease, 
provided that the order could have been 
made under the statutory powers of the ct. 
otherwise than by consent of the parties. 
Where after a lapse of eight years a husband 
resp. petitioned for a reduction in a consent 
order for maintenance, expressed to be made 
“ unconditionally,** the registrar refused to 
make an inquiry on the ground that he had 
no power to vary such an order, as it con- 
tained no such words of release. On appeal 
the judge referred back the petition for 
investigation. — Smith v. Smith (1931), 146 
L. T. 23 ; 47 T. L. B. 368 ; 75 SoL Jo. 331. 

5410b. To Increase maintenance.] — The 

power to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1925 (c. 49), which 
repeals & re-enacts the power given by the 
former Act, is retrospective in its operation 
& extends to dealing with orders made under 
the previous Act, namely, Matrimonial 
Causes Act, 1866 (c. 32). — Edmunds v. 
Edmunds, [1926] P. 202 ; 95 L. J. P. 161 ; 
136 L. T. 186. 

6410c. Order of registrar.] — The direction 

given by the registrar under r. 60 of Matri- 
monial Causes Buies, 1924, that an order on 
an application for maintenance or periodical 
payments should issue is a decision of the 
registrar within the meaning of r. 46 of the 
same rules & is therefore appealable. If 
the judge on the hearing of the appeal comes 
to the conclusion that the direction of the 
registrar was wrong So ought not to have 
been made, he can recall the order issued in 
pursuance of such direction Sc make such 
order as in his judgment he deems just. 
The judge on the hearing of the appeal 
should, of course, give due weight to the 


part Xlll. SECT. 22, SUB-SBOT. 2.— 
F. 

6404 !. JuriadicHon of court .] — 

Where an order for maintenanco has 
been made by the Supreme Ct. In 
divorce proceedings, & where such 
order Ih svibeequcntly registered In the 
magistrate’s ct. pursuant to Destitute 
Persons Amendment Act, 1926. s. 8. 
the Supreme Ct. lias, notwithstanding 
such registration, sole lurlsOiotion to 
vary, modify, & suspend such order. — 


Wilson v. Morris, [1929] N. Z. L. R. 
901.— N.Z. 

6410a i. Juriadidion of court — To 
increase mainienanae .] — The ct. hae no 
jurisdiction to increase the permanent 
maintenouoe ordered to be paid by a 
husband, on the ^ound of either the 
lucToased moans of the husband or the 
increased necessities of the wife. — 
Harris v. Harris, [1926] N. Z. L, H. 
274.— N.Z. 

5410a 11. .] — ^When c^plioa- 
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tlon is made to the ot. under Divorce 
8c Matrimonial Causes Act, 1908, s. 46, 
tor the revision of a decree for 


permanent maintenance in favour of 
a wife or children of the marriage, the 
ct. may, in the case of children, either 
Increase or reduce the order ; but the 
ot. has no power to increase an order for 
permanent maintenance made in favour 
ot the wife under sect. 42, though it 
may reduce tt. — ^B uwton v. BimTOK, 
[1928] N. Z. L. B. 496.— N.Z. 
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deoisiott of the registrar, & ehotild be idow to 
disturb that decision on a mere question of 
quanhmf unleas it clearly appears from the 
imired facte that it would be wrong to allow 
the amount ordered by the registw to be 
secured or paid to stand. — S tibbb t;. Stibbe, 
[1981] P. 106 ; 100 L. J. P. 82 ; 144 L. T, 
742, 0. A. 

5411a* .] — Tubk v. Ttok, Dotty v 

Dotty, No. 6405b, ante, 

5411b. .] — On a petition for decrease of 

maintenance the President had laid down, in 
a preliminary judgment, the principle that if 
a woman divorce her husband, & is granted 
an award of maintenance, & thereafter 
increases her fortune by marriage with 
pother man or otherwise, her former husband 
is entitled to have her improved position 
taken into account when he petitions for a 
decrease. The petition was adjourned for 
reconsideration of the parties’ circumstances 
after six months ; — Held : in view of a con- 
siderable loss of income by the former 
husband owing to business depression, the 
present means of his former wife, the amoimt 
of maintenance payable by him to her would 
be reduced from £6 to £4 a week for a year, 
after which period the matter would be open 
for review. — D otty v. Dupty (1932), 147 
L, T. 18 ; 48 T. L. R. 323 ; 76 Sol. Jo. 397. 

5414a. Increase in Income caused by 

own acts.] — N. v. N., No. 63d2b, ante, 

5416a. .] — ^Turk v, Turk, Dufty v* 

Dotty, No. 5405b, ante, 

5424. Add, Annotation Apld. Bestall v, Bestall, 
[1030] P. 189. 

5446. Add. Annotation : — Refd. Panshawe v. Fan- 
shawe, [1927] P. 238. 

5447. Add. Annotation : — Held. Fanshawe v. Pan- 
shawe (1927), 43 T. L. R. 666. 

5449. Add, Annotation : — Consd. Fanshawe v, Fan- 
shawe, [1927] P. 238. 

5450. Add the following para, & citations : — On 
May 8, 1924, a wife obtained a decree nisi 
on the ground of her liusband’s adultery, 
which was made absolute on Nov. 24, 1924. 
On Dec. 22 the wife filed her i>etition for 
permanent maintenance, & on July 1, 1925, 
an interim order was made at the rate of 
£650 per annum for maintenance of the wife 
& her child. It appeai*ed on the inq^y as 
to the husband’s property that he had no 
capital other than chattels, but he was a 
sculptor who had been fortunate m obtaining 
work in connection with certain important 
war memorials, the paymente for which had 
made his income up to £2,000 a year. There 
was no jMPospect of liis continuing to cam 
nearly so large an income m the future. In 
July, 1926, before any final order for main- 
tenance had been made, the husband assigned 
most of the moneys so owing to him to trus- 
tees of a settlement upon his second maiTiagc, 


which he entered into on July 28, 1925. 
This settiement did not attempt wholly to 
defeat petitioner, for it set aside £1,600 to 
satisfy any order that might be made against 
him for maintenance during the following 
three years. On Nov. 18, 1926, the registrar 
made a final order for the payment of main- 
tenance to the petitioner at the rate of £650 
a year for petitioner & £100 for the child, & 
for security to be given by the husband for a 
further £160 a year for life. On cross- 
applications by petitioner that the security 
should be given for £250 a year, & to admit 
of this being done that the settlement by the 
husband on his second marriage should be 
set aside, by the husband that my order 
should be made for security : — Held : by 
Hill, J., although the Divorce Ot. had power 
to restrain a resp. husband by injunction 
from parting with his own property in order 
to defeat the claims of the petitioning wife to 
alimony or permanent maintenance which 
the ct. had already ordered, it had no power 
to set aside an assignment of his propeity 
made by him in consideration of a second 
marriage, even if the result might be to 
defeat the claim of the petitioner to main- 
tenance not yet actually ordered. Therefore, 
the marriage settlement could not be set 
aside, but that the order of the registrar 
must be varied by increasing the annual 
payment to ‘ £700 for the petitioner & by 
omitting the order on the husband to give 
security for £160. On appeal by petitioner : 
— Held : by the Ct. of Appealj the order of 
Hill, J., must be affirmed, & it was a fatal 
objection to petitioner’s application to set 
aside the settlement that neither the trustees 
nor the second wife were before the ct. — 
[1926] P. 93 ; 95 L. J. P. 83 ; 135 L. T. 1 ; 
42 T. L. R. 413 ; 70 Sol. Jo. 503, 0. A. 

Add. Annotations: — Refd, Fanshawe v, Fan- 
shawe, [1927] P. 238; Gilbert v. Gilbert & 
Boucher, [1928] P. 1. 

5452a. By consent.] — The ct. has no statu- 
tory power to order the payment of a lump 
sum by a resp. husband after a decree 
absolute for dissolution of the marriage by 
way of permanent maintenance for the wife 
petitioner. Where, however, both parties 
consent to such a course the ct. may make a 
consent order for the payment of the lump 
sum agreed upon. — ^J enkins v. Jenkins 
( 1930), 99 L. J. P. 63 ; 142 L. T. 666 ; 46 
T. L. R. 309 ; 74 Sol. Jo. 170. 

5452b. -.] — Although the ct. has no 

power under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190, to 
order a lump sum to be paid to a wife by 
way of permanent maintenance, if the 
parties consent to such a course the ct. will 
make a consent order carrying out an agree- 
ment for the pa^^ent of a lump sum, or 
lump sums, & include in the order a 


6411 y. Offer of home by hue- 

band ,] — Where an order has been 
made for the maintenance by a money 
payment of a destitute wife by her 
husband, the fact that the husband 
l8 subsequently ready Sc willing to 
maintain the wife with himself In a 
suitable home does not afford sufficient 
ground under Destitute Persons Aot, 
IB81, s. II, for remitting the order when 
the husband Is able to oomply with the 
order for payment. — ^Molloy v. Mol* 


LOY, [1927] S. A. S. R. 408.— AUS. 

5416 I. Increase in wife*s means 

—DissoluHon ffut/.l— S tanton v. New- 
ton, [1928] S. R. Q. 192.— AUS. 
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‘ — G. 

a i. Whether included,] — (1) 

Where in a divoroe aotlou alimony is 
awarded a wife guilty of adultery the 
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order should contain a dum sola et 
casta vixerit provision. (2) Although 
the law enables the ct. to order the 
husband to secure to a divorced wife 
the amount ordered to be paid to her 
for alimony, there Is no authority, 
without his consent, to deprive him 
of his proi)erty & to order its transfer 
the wife. — Olynyk e. Olynyk, 
[19821 1 W. W. R. 825 ; 2 D. L. R. 
785.— CAN, 
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condition that no further proceedings be 
taken without the leave of a judge. — Oldino 
v. Outing (1930), 99 L. J. P. 128 ; 143 L. T. 
310 ; 46 T. L. B. 639 ; 74 SoL Jo. 487. 

5459a. No present order for maintenance 

justified — Future justification probable,]— 
(1) Where the ct. cannot in the circum- 
stances prevailing at the time of the applica- 
tion make an order for the maintenance of 
the wife under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190, 
but is of opinion that in the event of a 
change in the circumstances such an order 
might properly be made at some time there- 
after, the proper course is to make an order 
on the husband to pay a nominal monthly 
or weekly sum so as to keep alive the juris- 
diction conferred upon the ct. by proviso (6) 
to sect. 190 (2), & thus enable it under tlm-t 
proviso to increase the periodical payments 
should the occasion for such an increase arise. 

(2) The insertion of the words “ liberty to 
apply in an order for maintenance does not 
enable the wife at a subsequent date to 
make an effective application for increased 
maintenance should her husband’s income 
increase, and those words, therefore, should 
not form part of the order. — Stephen r. 
Stephen, [1931] P. 197 ; 100 L. J. P. 86 ; 146 
L. T. 541 ; 47 T. L. R. 478 ; 75 Sol. Jo. 442, C. A. 

5463a. .] — Stephen v . Stephen, No. 

5459, ante, 

5468, Add, Annotation: — Aa to (1) Refd, Sheam 
V, Sheam (1930), 143 L. T. 772. 

5469a. What court should consider.] — (1) 

The ct. has no power to reserve liberty to 
apply for security in making an order for 
maintenance under Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 
s. 190 (1), (2), on a decree for divorce. The 
insertion of such a provision would permit 
the conversion at a subsequent date of an 
order to pay maintenance into an order to 
secure it, & this is ultra mrea of the statute. 

(2) In considering the question of security 
which rndst thus be ordered in the fir^ 
instance, if at all, the interests of both 
spouses are to be considered. The main- 
tenance ordered will be secured as far as 
circumstances permit, but in cases where 
the nature of the means of the husband 
renders it impossible to secure the whole 
maintenance proper to be ordered, the 
question arises whether it is in the interest 
of the wife to order security of a part, as 
compulsion of the husband to revise or 
transfer assets in order to give security under 
sub-sect. (1) may hamper him in earning 
the income out of which he may be ordered 
to make payments imder sub-sect. (2). The 
wife has no greater inherent right to security 
than to an order for payment simply. Her 
right is to present maintenance, & if the 
property of the husband produces no present 
income or if an order for security would 
for any reason, such as the husband’s absence 
from the jurisdiction, be unenforceable, it is 
more in the wife’s interest that an order for 
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payments should be made iJian an order to 
secure. 

(3) Qu, : whether an order to secure a 
lump sum can be enforced tmder the 
Administration of Justice Act, 1920 (c. 81), 
Bs. 10, 12.— Shbabn V, Sheabn, [1931] P. 1 ; 
100 h, J. P. 41 ; 143 L. T. 772 ; . 46 T. L. B. 
662 ; 74 Sol. Jo. 636. 

Annotation : — Aa to (1) OoBSii. Stephen v, Stephen, [19311 

P. 197. 

5471. Add, Annotation : — Consd. Sheam v, Sheam, 
[1931] P. 1. 

6477. Add, Annotation : — Refd. Be Nelson, Norris 
V. Nelson (1918), [1928] Oh. 920, n. 

5481a. Application by guilty wife in un- 

defended suit.] — Where in an undefended 
divorce suit the guilty wife resp. enters no 
appearance, but thereafter decides to apply 
for a compassionate allowance, she must 
first ask the leave of the registrar to appear 
in the suit, A;, if such leave be given, the 
procedure is to be by a Judge’s summons for 
leave to file a petition for maintenance. — 
Fergusson V, F^irgusson (1931), 146 L. T. 
212 ; 48 T. L. B. 86 ; 76 Sol. Jo. 814. 

5486. Add, Annotations : — Aa to (1) Refd. Fer- 
gusson V, Fergusson (1931), 146 L. T. 212. 
Aa to (3) Consd. Legge v. Legge (1928), 46 
T. L. B. 157. Refd. Sheam v. Sheam (1930), 
^ 143 L. T. 772;, Stephen v, Stephen, [1931] 

P. 197. Aa to (4) Expld.^Legge v, Legge 
(1928), 46 T. L. B. 167. 

5487a. .] — Legge v, Legge (1928), 46 

T. L. R. 157 ; 78 Sol. Jo. 59, 0. A. 

Annotation .—Refd. Shoam v. Sheam (1930), 143 L. T. 772 

5493a. Time for — ^After decree absolute.] — 

Warwick v, Warwick (1928), 73 Sol. Jo. 12, 
O. A. 

5494. Add, Annotation: — Aa to (1) Consd. Sheam 
V, Shearn, [1931] P. 1. 

5497a. Past & probable future earnings.] — 

Sherwood v, Sherwood, No. 5498a, post, 

5498. Add, Annotaiiona : — ^Expld. Sherwood v, Sher- 
wood, [1929] P. 120. Consd. Stibbe v, Stibbe, 
[1931] P. 105. 

5498a. Amount of deduction.] — 

• (1) In estimating the disposable income of 

a divorced husband after meeting his lia- 
bility for taxes for the purpose of allotting 
permanent maintenance to his wife in future 
within the principle of DayrelhSteyning v. 
DayrelhSteyning^ No. 6498, the amount of 
deduction from his gross income in respect 
of income tax & super tax is the amount of 
those taxes chargeable on income received 
during the current year. 

(2) There is no fixed rule that the ct. will 
allow to the wife one-third of the husband’s 
disposable income as permanent maintenance. 
It is no more than a rough working rule & 
does not impose an absolute limit. F\iither, 
in estimating the amount of the allowance 
the ct. must not focus its attention only 
on the disposable income of the husband in 
the year preceding the making of the order, 
but must have regard to his earnings in 


PART XIII. SECT. 22, SUB-SECT. 2.— 
J* 

iw. Effect of resumption of coJiabUa^ 
non ,] — All order for mi^ntenanro 
having: been made against a husband 
under Marriage Act, 1915, s. 84. the 
husband & the wife subsequently 


agreed to make good their diflereuoos 
& live together. They accordingly 
cohabited for ten months, when they 
again separated : — Held : the agree- 
ment to live together & resumption of 
cohabitation implied an agreement by 
both parties that the husband should 
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be released from his obligations under 
the maintenance order, 8c on informa- 
tion by the wife against the husband 
for failure to comply with the order 
was rightly diamiraod. — S tokes e. 
Stokes, [19281 V. L. II. 479 ; [1928] 
Argua i. R. iil.—MJB. 



Vol. ZXm— Husband and Wife. Cases 6498a— l»S49. 


previous years & to his probable earnings 
in the future. 

(3) In making an order for permanent 
maintenanoe the ct. is ^ven a wide discretion 
by Supreme Ot. of Judicatxire (Consolidation) 
Act, 1926 (c. 49), s. 190 (1), with which the 
Ot. of Appeal will not readily interfere unless 
it is satisfied that the ct. below has proceeded 
on some wrong principle.— Sherwood v, 
Sherwood, fl929] P. 120 ; 98 L, J. P. 06 ; 
140 L. T. 230 ; 46 T. L. R. 63 ; 72 Sol. Jo. 
874, 0. A. 

Annotation: — Aa tQ (2) BeM. Stibbe v. Stlbbe, [1931] P. 105. 

5499. Add, Annotations : — Apld. Warwick v, War- 
wick (1928), 73 Sol. Jo. 12. Retd. Gilbert v. 
Gilbert & Rougher (1927), 96 L. J. P. 137 ; 
Skipwith V, Skipwith (1928), 139 L. T. 317 ; 
Stephen v. Stephen, [1931] P. 197. 

6613a. Order securing to wife provision made by 
order in lunacy.] — C. L. v, 0. P. W., No. 6360a, 
ante, 

6513b. Order giving liberty to apply— For main- 
tenance at future date.] — Stephen v, 
Stephen, No. 6469a, ante, 

6513c. With regard to security.] — Shearn v, 

Shearn, No. 6409a, ante, 

L, Enforcement of Order (Vol. XXVII., p« 513). 

5513d. Whether enforceable out of Jurisdiction — 
Under Administration of Justice Act, 1920 
(c. 81), $s. 10, 12.] — Shearn v. Shearn, No. 
6469a, ante. 

5515. Add. Annotations : — As to (6) Consd. Allison 
V. Allison, [1927] P. 308. Generally, Refd. 
Shearn v. Shearn (1930), 143 L. T. 772. 

5523a. .] — Under Jud. (Consolidation) 

Act, 1925 (c. 49), s. 187 (2), a reversionary 
interest of a husband is not an asset which 
can form part of the security to be ordered 
for his periodical payments to his wife, on his 
non-compliance with a decree of restitution 
of conjugal rights. — Allison v. Allison, 
[1927] P. 308 ; 96 L. J. P. 181 ; 137 L. T. 
823 ; 43 T. L. R. 823 ; 71 Sol. Jo. 682. 

5529. Add. Annotation : — Refd. Shearn v. Shearn 
(1930), 143 L. T. 772. 

5529a. .] — Turk v. Turk, Dufty v. 

DuiTTY, No. 6405b, ante, 

6531a. Application — After decree for divorce 

-Mode of application.] — Upon the occasion 
of a wife’s petition for restitution of conjugal 
rights the ct. ordered the husband to make 
certain periodical payments to her for herself 
& the children of the marriage. Later, the 
wife obtained a decree nisi for divorce, but 
as slie, at the expiration of six months, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Act, 1925 (c 49), s. 196, to 
have the periodical payments suspended or 
discharged : — Held : the husband could make 


the application by motion, A was not con- 
strained to apply by petition under Matri- 
monial Causes Rules, 1924, rr. 63 & 70. — 
Skipwith v. Skipwith, [1929] P. 93 ; 97 
L. J. P. 109 ; 139 L. T. 317, C. A. 

6637a. Application— After decree for divorce 

—Mo de of application.] — Skipwith v, Skip- 
with, No. 6531a, ante. 

5542a. To order settlement where wife not 
domiciled in England.] — (1) The premerty of a 
guilty wife, amenable, under Jud. (Consolida- 
tion) Act, 1926 (c. 49), s. 191, to the jurisdic- 
tion to order a settlement of it, is primd facie 
the property of a woman in England A subject 
to English jurisdiction. That furisdiction can 
be invoked against a person not domiciled in 
Enp^land, & in respect of property beyond the 
jurisdiction, only subject to the principle 
that English cts. will not infringe the 
authority of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
to property when their judgment will be 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case depends upon the 
question whether the party to be affected by 
it is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
Act, 1857 (c. 85), s. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, A not to proceedings for a 
settlement. 

(3) The practice with reference to appear- 
ance to a petition for a settlement is governed 
by Divorce Rules, rr. 71 A 72, A (4) an 
appearance under these rules, qualified during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be regarded 
as a submission to that jurisdiction. — 
Tallack V, Tallack a Broekema, [1927] P. 
211 ; 96 L. J. K. B. 117 ; 137 L. T. 487 ; 43 
T. L. R. 467 ; 71 Sol. Jo. 621. 

Annotation: — Aa to (1) Refd. SUeam v. Sheam (1930), 143 
L. T. 772. 

5543. Add. Annotation : — Generally, Refd. Tallack 
V. Tallack A Broekema, [1927] P. 211. 

5543a. Petition for settlement — Service — Out of 
Jurisdiction.] — Taixack v, Tallack A Broe- 
kema, No. 6542a, ante, 

5543b. Appearance to — Practice^ — T au^ck 

V. Tallack A Broekema, No. 5642a, ante, 

5543c. Effect of — Whether submission 

to Jurisdiction.] — Tallack v, Tallack A 
Broekema, No. 5542a, ante. 

5549. Add. Annotations : — to (1) Consd. Janion 
V. Janion (1926), [1929] P. 237, n. Refd. Har- 
greaves V, Hargreaves, [1926] P. 42 ; Melvill v. 
Melvill A Woodward, [1930] P. 159. As to (2) 
Refd. Jagger v, Jagger, [1926] P. 93. 


PART XIII. SECT. 22, SUB-SECT. 2.— 
K. (e). 

6608 i. Time for making — Whether 
after decree aJl}8{.dnte ,] — Dexox v. 
Rexon, [19321 3 W. W. TL 334. - CAN. 

PART XIII. SECT. 22, SUB-SEOT. 2.— 
L. 

■X. Information for diaohedience of 
order — After order quashed .} — An order 
for maintenanoo made against deft, in 
1928 was quashed in Feb. 1928. In 


May, 1928, an information for die- 
obedionco of the maintenance order 
rior to the date of quashing was 
eard, A an order was then made that 
deft, be Imprisoned until the main- 
tenanoe or^r should bo complied 
with ; — Held : the maintenance order 
having been quashed, the justices had 
no jurlsdiotion to inquire into any 
disobedience of the order alleged 
to have been committed before It was 
quashed, & consequently the inlorma 
tion ought to have been dismissed. — 

37 


Galloway v. Watson, [1928] V. L. R. 
308 ; [1928] Argus h. R. 201.— AUS. 

PART XIIL SECT. 22, SUB-SECT. 6.-- 
C. 

•y. Only circumatancea at or immedi- 
ately after diasolvHon of marriaoe.]-- 
The ot. should not consider extraneous 
events'^ subsequent to the dissolution 
as good ground for varying a settle- 
ment. — Jackson v, Jackson, [1928] 
N. Z. L. R. 88.— N.Z. 
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5561* Add^ Annotation: — Ctonsd* Bosworthick v. 
Bosworfchick (1920), 06 L. J, P. 171. 

6676. Add* Annotation : — Reid. TaUack v. Tallack 
& Broekema, [1^7] P. 211. 

5570. Add* Annotation : — Reid. Tallack v. TaEack 
& Broekema, [1927] P. 211. 

5582. Add* Annotation : — ^Reld. Fanshawe v* Fan- 
shawe, [1927] P. 238. 

5583a. .] — ^After a decree nisi for dissolution 

of marriage the ct. has no jurisdiction under 
Jud. (ConsolidaMon) Act, 1926 (c. 49), s. 192, 
to entertain any application for an inqtdry 
into, dc variation of, settlements intU after 
the decree has been made absolute.—GiLBSiBT 

V. Gilbert & Boucher, [1928] P. 1; 06 
L. jr. P. 137 ; 137 L. T. 619 ; 43 T. L. R. 
689; 71 Sol. Jo. 682, C. A. 

' 5588. Add. Annotation : — N.P. Webster v. Webster 
& Williamson, [1926] P. 198. 

5588a. .] — Although there is the fullest 

power to vary settlements, the ct. will regard 
the interests of the children as the impoiSant 
element for consideration in varying a settle- 
ment. Where an ante-nuptial settlement 
did not provide for the contingency of one 
of the spouses dying & the survivor marrying 
again, the ct., when varying the settlement 
after dissolution of the marriage, declined to 
insert in the settlement a provision enabling 
the husband to appoint a portion of the trust 
funds to a future wife & future children. — 
Webster v. Webster & Williamson, [1926] 
P. 198 ; 96 L. J. P, 97 ; 136 L. T. 670. 

Annotaiion Distd, ScolUok v. ScolUok, [19271 P. 205. 

5588b. .] — In varying a settlement the 

ct. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c. 49), s. 102, with regard to the facts of the 
case & the interests of children. If on the 
facts before the ct. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fresh power of appointment 
enabling children of a second marriage to 
share a settled fund with it, the ct. will create 
that power, although it is not onginally 
existent in the settlement, & although its 
creation may eventually involve some pecuni* 
ary sacrifice on the of the child of the 
first marriage. — Scollick v. Scollick, [1927] 
P. 205 ; 96 L. J. P. 96 ; 137 L. T, 485 ; 71 
Sol. Jo. 584. 

5596. Add. Annotation : — Reid. Bosworthick v. 
Bosworthick, [1926] P. 159. 

5596a. *] — Held : the settlements ought not 

to be varied beyond what was necessary for 
the benefit of the injured wife & her child. — 
Prinsep V* Prinsep, [1930] P. 35 ; 99 

L. J. P. 35 ; 142 L. T. 172 ; 46 T. L. R, 20, 
0. A. 

Annotation Alston r. Alston, [1929] P. 311. 

5599. Add. Annotation : — As to (2) Reid. Webster 
V, Webster & Williamson, [1926] P. 198. 

5600. Add. Annotations — ^Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198. 

5603. Add. Annotation : — Distd. Webb v, Webb, 
[1929] P. 169. 

5614. Add. Annotation : — As to (1) Consd. Re 
Monro’s Hettlement, Momo Hill, [1932] 

W. N. 167. 

Annotofion ;~~Refd. Melvill v. MelviU 
& Woodward, [1930] P. 169. 


6622. Add* AnnoioHon: — Refd. Bosworthick o* 
Bosworthick, [1926] P. 169. 

5628. Add* Annotation: — ^Refd. Bosworthick v. 
Bosworthick, [1027] P. 64, 

5623a. Bond to secure annuity— Appointment 

of annuity.] — ^A post-nuptial provision for 
his life made by a wife for her husband by a 
bond, or by tne exercise of her power of 
appointment, giving him an annuity for his 
life expectant upon her death, are post- 
nuptial settlements within Matrimonial 
Causes Act, 1850 (c. 61), s. 5, A Jud. (Oon- 
solidation) Act, 1025 (c. 49), s. 102, So give 
rise on the dissolution of the marriage to the 
power of the ct. to vary the settlements. — 
BOSWORTHICK V. BOSWORTHICK, [1927] P. 
64 ; 96 L. J. P. 171 ; 136 L. T. 211 ; 42 T. L. R. 
719 ; 70 Sol. Jo. 867, C. A. 

Annotation : — Apprvd. MeMU v. MelvlU & Woodward, [1930] 
P. 159. 

5623b. Life policy — Contingent Interest in 

policy money.] — A life policy effected after 
marriage by one of the spouses on the life of 
the spouse effecting it, with a contingent 
inter^ of the other spouse in the policy 
money, is a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reference to the application of 
the policy money. — Gulbenkian v. Gul- 
BBNKIAN, [1927] P. 237 ; 96 L. J. P. 53 ; 
136 L. T. 800 ; 43 T. L. R. 267 ; 71 Sol. Jo. 
311. 

5624a. Settlement not made in contemplation 
of marriage.] — The expression ** ante-nuptial 
or post-nuptial settlements,** in Jud. (Con- 
solidation) Act, 1926 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband. — 
Hargreaves v. Hargreaves, [1926] P. 42 ; 
95 L. J. P. 31 ; 134 L. T. 543 ; 42 T. L. R. 
252. 

Annotation ;-“Consd, Melvill v. Melvill & Woodward, [1930] 
P. 159. 

5624b. Settlement made by wife after com- 
mencement of divorce proceedings by hus- 
band — Subsequent marriage with co-respon- 
dent.] — ^A resp. wife after her husband had 
filed a petition seeking dissolution of bis 
marriage with her on the ground of her 
adultery, executed a settlement of interests 
to which she was entitled under a will & 
under the marriage settlement of her parents, 
& settled them on herself for life with 
remainder to all or any of her children or 
child, of whom she had two by her then 
husband, who being males should attain the 
age of twenty-one years or being females 
should attain that age or marry, reserving 
a general power of appointment by will in 
demult of any surviving children A; further 
reserving a power of appointment both of 
capital & income in favour of any surviving 
husband. After decree absolute she executed 
a deed poll, declcuring that her income imder 
the settlement should be for her separate use 
without power of anticipation. Shortly 
after the execution of the deed poll she 
intermarried with co-resp. in the suit : — 
Held : the settlement waa a ** post-nuptial 
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settlem^t*’ mode on tJie parties whose 
mardage was the subject d the decree,” 
A was therefore within the definition in 
Supreme Court of Judicature (OonsdSdatLon) 
Act, 1925 (c. 40), 8. 102, d the dass of 
instrument with which the ct. had iiower to 
deal under the sect.*— Mmvixxi v. Mhlvill & 
WOODWABD, [1080] P. 169 ; 90 U J. P. 65 ; 
148 L. T. 206 ; 46 T. L. B. 827 ; 74 Sol. Jo. 
288, 0. A. 

5625a. QuesHons lor oonsideration.] — Janiok 

V. Jakion (1026), [1929] P. 237, n.; 98 
L. J. P. lll,n. ; 141 L. T. 226, n.; 46 
T. L. B. 881, n. 

ArmoiaiionB: — ^Polld. Pxloaep v, Prinsep. [1929] P. 225. 
Oosfd. Alston V. Alston, [1929] P. 811. 

5625b. .] — (1) In deciding whether a 

settlement comes within the meaning of 
” post-nuptial settlement ” on the paHies 
within the purview of Jud. Act, 1026 (c. 40), 
s. 192, the material question is whether the 
settlement in question is upon the husband 
in the character of husband or on the wife 
in the character of wife or upon both in the 
character of husband & wife. Mere form is 
immaterial. The settlement may be one in 
the strictest sense or it may be, for instance, 
a covenant to pay by one spouse to the 
other or by a third party to a spouae. What 
is material is that the settlement should 
provide financial benefit for one or other or 
both of the spouses as spouses & with reference 
to their maided state. (2) In dealing with 
a settlement under the powers comerred 
by sect. 192 the ct. will not be fettered in its 
application of the settled funds by remote & 
contingent interests therein of volunteers. — 
Pbinsbp V. Prinsep, [1929] P. 226 ; 98 
L. J. P. 106 ; 141 L. T. 220 ; 46 T. L. B. 
876 ; 73 Sol. Jo. 429 ; subsequeni proceedings, 
[1929] P. 266 ; varied, 46 T. L. B. 29, 0. A. 

AniiotatUm to (1) Consd. Melyill v. Melvill & Woodward, 
[1930] P. 159. 

5629. Add, Annotation: — As to (1) Folld. Bos- 
worthick v, Bosworthick (1926), 96 L. J. P. 
171. 

6630. Add, Annotations : — ^Refd. Webster v. Web- 
ster (1926), 136 L.T.670; ScoUick v. ScoUick 
(1027), 08 L. J. P. 06; MelviU v. Melvill & 
Woodward, [1930] P. 169. 

5648. Add. Annotation: — As to (1) Consd. Hyman 
V. Hyman, [1029] A. C. 601. 

5650. Add. Annotations : — Reid. Webster v. Web- 
ster & WUliamson, [1926] P. 198; ScoUick v. 
ScoUick, [19271 P. 205. 

6663. Add. Annotation : — ^Refd. Webster v. Web- 
ster & Williamson, [1920] P. 198. 

5674. Add. Annotation :-^enerallyi Reid. Tallack 
V. Tallack & Broekema, [1027] P. 211. 

5680a. — ' — .] — Alexander v. 

Alexander (1929), 45 T. L. B. 193 ; 78 Sol. 
Jo. 127. 

5660b* Power In lavour ol alter-taken 

. spouse Sc issue ol second marriage — ^Accelera- 
tion — ^Notwithstanding benefit to guilty party.] 
— The operation of a power in a marriage 
settlement for the resettlement of the trust 
funds of a surviving party to the marriage 
upon his or her after-taken spouse Sc the 


chjldren or issue of his ot her subsequent 
marriage may be acc^erated in the event 
of the dissolution of the marriage so far as to 
become effective without actual survivorship 
Sc during the lifetime of the other party. 
By varying the settlement aocordixmly the 
ct. may effect this acceleration for ths 
benefit not merely of an innocent party but 
also for that of a guilty spouse on the basie 
(inter alia) of the interest of the children of 
the dissolved marriage, in the opinion of the 
ct. beii^ adequately protected by the terms 
Sc conditions of the acceleration. — ^Alston v. 
Alston, [1929] P. 811 ; 98 L. J. P. 166 ; 141 
L. T. 642 ; 45 T. L. B. 642 ; 73 SoL Jo. 644. 

5686. Add. Annotation: — Dlstd. Webb v. Webb, 
[1920] P.169. 

5688. Add. Annotation : — Consd. Webb v. Webb, 
[1929] P. 169. 

5688a. J — ^By a marriage settle- 

ment the settled nmd of a wife who had 
obtained a dissolution of the marriage was 
held in the absence of issue in trust, if the 
husband survived her, to yield him a specified 
income for a term with an absolute Interest 
in a part of the corpus Sc subject thereto for 
her next of kin absolutely & if the wife sur- 
vived, for her absolutely. The ct. ex- 
tinguished the interest of the husband in his 
wife’s fund, but refused to order the fund 
to be reconveyed to her freed from the trust 
for her next of kin so as to extinguish their 
interest. — ^Webb v. Webb, [1929] P. 169 ; 
98 L. J. P. 72 ; 140 L. T. 602 ; 46 T. L. B. 
223 ; 73 Sol. Jo. 174. 

5691. Add. Annotation: — ^Distd. Webb v. Webb, 
[1929] P. 160. 

5700. Add. Annotation : — ^Reld. Bosworthick v. 
Bosworthick, [1927] P. 64. 

5718a. Interests ol volunteers.] — Prinsep v. 

Pbinsbp, No. 5625b, ante. 

5730a. .] — ^Taylor v. Taylor (1926), 

161 L. T. Jo. 236. 

5752. Add. Annotation : — Reid. Jagger v, Jagger, 
[1926] P. 93. 

5760a. Hearing In camera — Whether ordered — 
Question Involving legitimacy.] — Bobertson 
V. Bobertson Sc Butt, Re Issue, Bobertson 
V. Bobertson (1928), 72 Sol. Jo. 686. 

5760b. Jurisdiction ol registrar — To inquire into 
matters antecedent to decree absolute.] — 
Where a wife had obtained a decree absolute 
of divorce Sc on her petition for variation of 
settlements the resp. raised the plea that it 
had been a collusive divorce, the registrar 
held that he could not inquire into such 
matters nor accept evidence thereon : — 
Held : on submission of the registrar’s report 
to the president, the registrar had no juris- 
diction to inve^igate &os6 matters ante- 
cedent to the decree absolute. — M orriss v. 
Mobriss (1030), 148 L. T. 776. 

5766. Add. Annotation : — FoUd. Gilbert v. Gilbert 
Sc Boucher (1927), 43 T. L. B. 689, 

5770. Add. Annotation : — Reid. Bosworthick v. 
Bosworthick (1926), 136 L. T. 211. 

bTtZd^ .] — Davies v. Davies 

(1929), 73 Sol. Jo. 669. 


PART XIII. SECT. El, SUBH3BCT. 6.— 
A. (»). 

IS. Cfhildrm removed from juris- 
didion^-Order valid according to law 
of tlaot of reoidencc .] — Where the has- 
ba^ l8 domiciled in Alberta at the time 
an action for divorce is begnn, the 


Supreme Ct. ol Alberta has iuriadictiou 
in snob action to make an order award- 
ing the onstodv ol the children to the 
mother, even though they have been 
removed by the father to a foreign 
State 8c are residing therein at the 
time of the appln. for the order ; 8c will 
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where the merits warrant it make such 
an order provided It appears that 
under the laws of said State the order 
will be recognised as valid by the cts. 
thereof. — Goforth v. Goforth, [1929} 
I D. L. R. 58 ; [1928] 3 W. W. R. 483. 
-OAK. 



Cases 6781a— 5067a. English and Emhbe Digest Supplement, 


5781a. Child born before marriage.] — In a divorce 
suit, to which only the hu^and & wife were 
parties : — Held : an order giving to the 
husband custody of the child of the parties 
born before the marxiage must be refused, as 
the ct. was not competent to find the facts 
necessaiy to make the child a legitimated 
child by virtue of Illegitimacy Act, 1926 
(C. 60). — ^BeDKALL V. BEDNAUi & Shivits- 
SAWA, [1927] P. 226 ; 96 L. J. P. 160 ; 137 
L. T. 632 ; 43 T. L. R. 699 ; 71 Sol. Jo. 463. 

Annotations: — FoUd. Green e. Green, (1929] P. 101. Beld. 

Jones V. Jones (1929), 98 L. J. P. 74. 

5781b. .] — The ct. has no jurisdiction to make 

an order for custody in divorce proceedings, 
in the case of a child of the parties who was 
bom before their marriage h had not been 
declared legitimate, in accordance with 
Legitimacy Act, 1926 (c. 60). The word 
“ children in Jud. (Consolidation) Act, 
1926 (c. 49), s. 193, means lemtimate children. 

Petitioner was given the care & control ** 
of the child by a direction of the ct., made 
imder the general jurisdiction of the High 
Ct. in respect of infants. — G been v. Green, 
[1929] P. 101 ; 98 L. J. P. 68 ; 140 L. T. 93 ; 
sub nom, G. v. G., 45 T. L. R. 7 ; 73 Sol. Jo. 
111. 

Annotations : — Folld. Jones v. Jones (1929), 98 L. J. P. 74. 

Refd. Be CarroU (J. M.). [1931] 1 K. B. 317. 

5781c. .] — The re-registration, as provided for 

in the schedule to the Legitimacy Act, 1926 
(c. 60), of the birth of a child originally 
illegitimate, the child having become legiti- 
mate by virtue of the provisions of that Act, 
is not a record of a binding decision. In a 
divorce suit between the parents of such a 
child, the child is not a party, & the ct. has 
therefore no jurisdiction to make an order 
for the child’s “ custody,” but may make an 
order, as thought fit, providing for its “ cai'c 
& control,” as in the case of Chreen v. (h'een, 
No.* 6781b, ante. — Jones v. Jones (1929), 98 
L. J. P. 74; 140L. T. 647 ; 45 T. L. R. 292 ; 
73 Sol. Jo. 192. 

5781 d. - Adopted child.] — The decision in J ones 

V. Jones^ No. 6781c, & Green v. Green, No. 
6781b, whereby the ct. is debarred from 
pronouncing, in a matrimonial cause, an 
order for custody of a child of the parties 
bom before wedlock, does not apply to an 
adopted chUd, & in this undefended nullity 
suit the wife petitioner was granted an order 


for the custody of a child adopted by the 

S arties after the ceremony of marriage. — 
[abtin (c«pherwise Crawxjqy) th Martin 
(1930), 142 L. T. 560 ; 46 T. L. R. 267 ; 74 
Sol. Jo. 216. 

57816. To vary order of magistrate made under 
Guardianship of Infants Aots.l^YiaoN v. 
ViGON ^ KUTTNER, [1929] P. 246 ; 99 
L. J. P. 9; 141 L. T. 293 ; 93 J. P. 112, n., 
C. A. ; subsequent proceedings, 99 L. J. P. 9. 

5781f. .] — ^ViGON V. ViooN &; Kuttnbr (1929), 

99 L. J. P. 9 ; 141 L. T. 610 ; 46 T. L. R. 
641 ; 93 J. P. Jo. 624 ; 27 L. G. R. 766 ; 
previous proceedings, [1929] P. 246, 0. A. 

5792a. Father’s disobedience to decree for 

restitution of conjugal rights.] — There is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children.— W. v. W., [1926] P. Ill; 96 
L. J. P. 66; 135L. T. 383; 42 T. L. R. 470. 

5802a. Discharge of inchoate order.] — ^V igon 

V. ViGON & Kuttnbr, [1929] P. 245 ; 99 
L. J. P. 9; 141 L. T. 293 ; 93 J. P. 112, n., 
0. A. ; subsequent proceedings, 99 L. J. P. 9. 
5821a. Applications for special payments — Pro- 
cedure.] — ^After a final decree of dissolution 
of marriage, although orders for the custody 
^.maintenance of the children of the dissolved 
marriage have been made & remain in 
existence, the ct. has jurisdiction, under 
Supreme Court of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 193 (1), to entertain 
applications for special payments, additional 
to those already ordered, in respect of the 
children. The proper procedure is for the 
person having the custody of the children 
to proceed by way of judge’s summons 
under Matrimonial Causes Rules, 1924, r, 74 a. 
— Eyre v. Eyre (1930), 99 L. J. P. 64 ; 142 
L. T. 660 ; 46 T. L. R. 268 ; 74 Sol. Jo. 466. 
5904. Add, Annotation : — Consd. Beaumont r. 

Beaumont (1932), 48 T. L. R. 431. 

5913. Add. Annotation : — Consd. Re Blanchard, 
Ex p. Blanchaj’d (1932), 101 L. J. Oh. 313. 
5927. Add. Annotation : — Consd. Cotton v. Heyl, 
[1930] 1 Ch. 610. 

5957a. .] — Process of sequestration in 

the Divorce Ct. is governed by Matrimonial 


PART XIII. SECT. 22, SUB-SECT. 6.— 
A. (b). 

«b. GuiUy wife.] — ^Althoasrh in a 
husband’s action for divorce bo was 
found entitled to a decree on the ground 
of adultery, the wife was, in view of all 
the oircniDfrtanoes, riven the custody 
of the children & maintenance for them 
& herself dum sola et casta vixerit. — 
Lillis v. Lillis, [1926] 1 D. L. H. 
866 ; [19261 1 W. W. R. 298 ; 20 
Sask. L. R. i42.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 6.— 
A. (c). 

5791 I, Interests of children — <€• 
parents.] — A wife obtained a decree of 
divorce for adultery in an action which 
also contained a conclusion for the 
custody of the two pupil children of the 
marriage. The Lord Ordinary, regard- 
ing the question solely from the point 
of view of the children's welfaro. 
awarded the custody to the father 
Held: (1) Guardianship of Infants Act, 
1926 (c. 45), 8. 1, recoriiiBod & pro- 


ceeded upon the existence of rights 8c 
preferences in the spouses to the cus- 
tody of their children, & its effect was 
not to abolish those rights 8c pre- 
ferences, hut to provide that they 
should not be enforced if the result 
would be adverse to the children's 
welfare ; (2) the wife, as innocent 

spouse, had a primary claim to the 
custody of the children ; (3) on the 
facts She was, from the point of view 
of the children's welfare, as suitable 
a guardian as the father. — H tthb v. 
Hume, [1926J S. C. 1008.--S(X)T. 

PART XIII, SECT. 22, SUB-SECT. 6.— 

B. 

p i. .1 — Adultery by a wife 

ought not to be regarded for all time 
8c under all circumstances as su£6cient 
to disentitle her to access to or even 
to the custody of the children. The ct. 
will have regard to the particular clr- 
cumstanoos of each case, always bear- 
ing in mind that the benefit 8c the 
interest of the infant is the paramount 
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consideration. — Bolton v. Bolton, 
[1928] N. Z. L. R. 473.— N.Z. 

PART Xlll. SECT. 23, SUB-SECT. 3.— 
A. 

o i. .1 — An order for interim ali- 
mony may be enforced by execution. — 
M(3CLUBKr V. McCJlusky, [1926] 2 
W. W. R. 649.— CAN. 


PART XXII. SECT. 23. SUB-SECT. 3.— 
B. (a). 

6918 I. Debtors {Ireland) 

Adt 1872 (c. 57).] — Resp. was ordered 
to pay to petitiemer, aUmony pendente 
lite, payments to be made weekly. 
Petitioner brought a summons for an 
order that deft, should be committed 
to prison for falling to pay such weekly 
Instalments; — Held: payment of ali- 
mony pendente lUe can bo enforced 
by imprisonment under Debtors 
(Ireland) Act, 1872, s. 6, Sc such Im- 
prisonment can be awarded. In one 
order, in respect of default in payment 
of more than one instalment. — T e""' 
V. Tees, [1980] N. I. 156.— IR. 



Vd. XZVn.— Husband and Wife. Oases S957a — 8069a, 


Causes Rules, 1924, r. 79 (a), & not by 
R, S. O., Ord. 43, r. 6. According bo the 
former a writ of sequestration is a remedy 
for non-payment of a sum of money at the 
time appointed, & is appropriate to the case 
of non-payment of an instalment of alimony. 
If it is contended that the issue of the writ 
would be futile or unreasonable by reason of 
the absence of available assets, the onus lies 
upon the party agamst whom relief is sought 
to establish that fact. — Capbon v. Capron, 
[1927] P. 243 ; 96 L. J. P. 161 ; 137 L. T. 
668; 43T. L. R. 667 ; 71 Sol. Jo. 711. 

5950. After this case add 

“ .] — 8ee^ also^ Execittion, VoL XXI., 

p. 694, Nos. 1761-1768.*’ 

5968. Add, Annotations: — As to (1) Refd. Allison 
V, Allison, [1927] P. 308 ; Burrowes v. Bur- 
rowes (1929), 141 L. T. 201. 

5980. Add, Annotation : — Ck)nsd. Burrowes v. 
Burrowes (1929), 141 L. T. 201. 

5993. Add, Annotaiion : — ^Refd. Fanshawe v, Fan- 
shawe, [1927] P. 238. 

5995a. Restraint from receipt of dividends — 

Until payment of costs.] — ^A wife was granted 
a decree of judicial separation on the ground 
of her husband’s cruelty in an undefended 
petition, & an order for permanent alimony 
for herself & her four children was made at 
the rate of £960 a year. The husband had 
capital of at least £40,000. When each 
instalment of alimony became due he adopted 
an attitude of passive resistance, & on three 
successive occasions she secured payment 
only by execution on her husband’s house- 
hold effects, & on one occasion she secured 
a charging order on certain of his securities 
for the payment of a monthly instalment 
accrued due. Therefore she applied for an 
order to secure, under the control of the ct. 
or of a receiver, sufficient of the husband’s 
capital from which payments of the monthly 
instalments could be made to her as they 
became due. The judge held that owing 
to a defect in the matrimonial law the ct. 
had no power to grant the relief asked for. 
The summons must be dismissed, but the 
husband would pay the wife’s costs : — Held : 
under the law as it now stood, the husband 
could not be treated as in contempt with 
regard to future payments, but as he was in 
contempt as regards past payments & had 
expressed an intention to disobey the order 
for alimony as regards future payments, the 
ct., while not overstepping the proper 
limitations with regard to future payments, 
would make an order restraining him from 
receiving any dividends in respect of invest- 
mehts to the extent of £396 16^. 8d., being 
the amount of the arrears of alimony & costs, 


directing that the solr. of reap, should receive 
the dividends & pay the same to the 
petitioner, dc would give liberty to apply in 
chambers in regard to future arrears. — ^B ur- 
ROWKS V. Burrowes (1929), 141 L. T. 201; 
46 T. L. R. 401, C. A.; reversing S. 0. svd> 
nom, B. V, B., 73 Sol. Jo. 334. 

5995b. Until payment of alimony.] — 

Burrowes v, Burrowes, No. 6995a, arde, 

6005. Add, Annotation : — Refd. Fanshawe v, Fan- 
shawe, [1927] P. 238. 

6006. Add, Annotation : — Refd* Fanshawe v, Fan- 
shawe, [1927] P. 238. 

6006a. .] — The ct. will interfere by way 

of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente liie, when 
the amount of the latter hius been ffxed &; an 
instalment of it is already due & in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date. — Fanshawe v. Fanshawe, 
[1927] P. 238 ; 96 L. J. P. 133 ; 137 L. T. 
496 ; 43 T. L. R. 666 ; 71 Sol. Jo. 762. 

6011. Add, Annotation : — Refd. Fanshawe v. Fan* 
shawe, [1927] P. 238. 

6012a. .] — Fanshawe V. Fanshawe, No. 

6006a, ante, 

6026a. -.] — Petitioner, in 1919, went 

through a ceremony of marriage with resp. 
In 1923 resp. was convicted of bigamy, she 
having been lawfully married A. on 
Dec. 26, 1903, which marriage was still 
subsisting. The ct. pronounced a decree 
nisi of nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1926 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month. — Osborn v, Osborn 
(otherwise Ivil) (1926), 70 Sol. Jo. 388. 

6042a. Application for substitution of alterna- 

tive decree — Judicial separation.] — ^Circum- 
stances in which such application was granted. 
— Roch V, Roch (1926), 161 L. T. Jo. 396. 

6069a. Marriage annulled for Incapacity.] — 

A final decree annulling a marriage on the 
ground of the incapacity of one of the 
parties to it to consummate it has retro- 
spective operation, so that the effect of the 
decree amounts to a declaration that there is 
no marriage. The contract of marriage may 
be impeached & declared null void if there 
was incapacity to implement it, notwith- 
standing that in certain cases the right to 
complain to the ct. may bd lost by reason of 
the conduct of the party complaining. — 
Newbould V, A.-U., [1931] P. 76; 100 

L. J. P. 64; 144L. T. 728; 47 T. L. R. 297 ; 
75 Sol. Jo. 174. 


PART XIII. SECT. 24. SUB-SECT. 1. 

5996 i. Aa to what matters granUd — 
Restraint from molestation ,] — The ct. 
has jurisdlcstlon, in an undefended suit 
brought by a wife for judicial separation 
or alternatively for divorce, to grant 
an injunction restraining reap., until the 
hearing of the suit, n*om molesting 
petitioner hy going to Sz remaining in 
petitioner’s house. — ^Muixbns v. Mul- 
lens, [ 1928 ] V. L. R. 66 ; [ 1928 J 
Argus L. R. 6.— AUS. 

PART XIII. SECT. 26, SUB-SECT. 1. 

— A. 

sb. Meaning of *' pronouncing ” de- 
aree nisi ,] — The ** pronoimcing of 


the decree nisi within Divorce Rule 67 
should be interpreted as referring to 
the date when the decree is entered. 
Since, however, the practice has boon 
otherwise, & there was no suggestion 
of intervention in the present case, the 
decree absolute was granted although 
the decree nisi, granted over four 
months previously, was not entered 
until a few days b^ore the motion for 
the decree absolute. — Hklubka r. 
Hmlubka, 0932) 3 W. W, R, 47.— 
GAN. 

PART XIII. SECT. 25. SUB-SECT. 3. 

6058 i. Non-payment of costs — By 
peiiHoncr — Not valid ground,] — Held: 
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the non-pa 3 rment of the taxed costs of 
suit was not a sufficient ground on 
which to stay the granting of the decree 
absolute. — ^Molloy v, Mollot & 
liURQ, 11929) S. A. S. R. 80.— AUS. 

PART XIII. SECT. 25, SUB-SECT. 4. 

td. Decree in undefended divorce 
action — Decree in absence liable to sus' 
pen8ion,h--Ilcld : a decree In em un- 
defended action of divorce, was a 
deoree in absence to which Ct. of 
Session (No. 1) Act, 1838, s. 6, applied. 
& it was, therefore, competent to bring 
a suspension of such decree. — Cun 
N iNOHAM u. Cunningham, [1928] S. C. 
(Ct. of Sees.) 790. -SCOT, 



a081«-«ll9a. EsmjsH Mfn Emfibb Diazsr Sx7FPi.sHKiirT, 


6081a. B. V. Lbkbsohb (1887), 56 

L. J. M. 0. 135 ; 35 W. B. 806. D. 0. 

6085a. Only one Justioe present tturougbout liearlng 
— Validity of ivooeedings.] — On (die hearing 
by justices of an application by a wife under 
Summary Jurisdiction (Separation Ss Main* 
tenance) Acts, 1895 to 1925, for a maintenance 
order, on the ground of her husband's wilful 
neglect to provide her with reasonable 
maintenance, there was an adjournment, 
after four justices had heard evidence. At 
the resumed hearing there were two justices 
present, only one of whom had been present 
at the first hearing, & th^ made an order 
against the husband : — 6dd : tiie pro* 
ceedings were rendered null & void by there 
being present throughout only one justice, & 
the matter must go back to the justices. — 
Lewis v. Lewis (1928), 92 J. P. 88 ; 72 Sol. Jo. 
369 ; 26 L. G. B. 328. 

6085b. Power to make applicant elect — Summons 
containing several grounds of comfdalnt.] — 
Where a summons imder Summary Juris- 
diction (Separation Sd Maintenance) Acts, 
1895 to 1925, claiming an order for main- 
tenance, non-cohabitarion, Ss custody, con- 
tained two of the statutory grounds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance & persistent crueltv, 
either of which, if established, would justiry 
such an order being made, the justices have 
no right to put appct. to her election upon 
which ground only she will proceed. Both 
must be disposed of. — Tyrretj. v. Tyrrell 
(1928), 138 L. T. 624; 92 J. P. 45; 26 
L. G. B. 188 ; 28 Cox, C. 0. 485, D. 0. 

6088. Add. Annotation : — ^Refd. Biggins v. Biggins 
(1926), 43 T. L. R. 37. 

6094a. Traveller — Wife living with 

mother by consent.] — ^A wife, whose husband 
was a traveller, by the tacit consent of both 
of them, lived with her mother. At the hear- 
ing of her summons on which she was granted 
a maintenance order on the ground of her 
husband's desertion, evidence was given to 
the effect that he had sent her money from 
time to time, & that for the six weeks pre- 
ceding the issue of the summons such money 
had in fact exceeded the 15s. a week ordered 


by the justices. Marital relationriiip had 
aifao taken place shm^y before the iinue of 
the summons. On an wpeal by the htisband 
against the order : — umdt there was no 
eridenoe of desertion, particulariy in view 
of the tacit consent of both i>artl68 that the 
wife should live with her mother, ^ the 
justices were wrong in making the order 
they did make. — G raeef v. GbIhct (1928), 
93J.P,48; 27L.G.B.6,D*0. 

6098. Add. Annoiatione ;~^-Ck>nSd. Be Wheat 
(1932), 48 T. L. B. 675. Refd. Hyman v. 
Hyman, Hughes v. Hughes (1928), 139 L. T, 
416. 

6099a. • OecupatiOA separate rooms.]- 

A wife who continued to live in the same 
house as her husband k; to take meals with 
him, applied for a summons for alle^d 
desertion on the grounds that he treated her 
as nothing more than a servant, k insisted 
on their havi^ separate rooms, k had refused 
to cohabit with her* The summons was dis- 
missed : — Held : the justices had rightly 
dismissed the summons. — S teveks v, Stevsks 
(1929), 93 J. P. 120 ; 27 L. G. B. 302, B. 0. 

6099b. -Tobin v. Tobin (1930), 

94 J. P. Jo. 303. 

6108a. • -.] — On a wife's summons 

for wilful neglect to provide reasonable main- 
tenance under Summary Jurisdiction (Separa- 
tion k Maintenance) Acts, 1895 to 1926, it 
was shown that the wife left her husband of 
her own accord ten years ago k there had 
been no communication between them since. 
The justices made a maintenance order 
against the husband for £1 a week. The 
husband appealed : — Held : the wife having 
left the husband of her own volition, the 
husband’s liability to maintain her was latent 
or in a state of suspense k not immediately 
operative. — ^Burrow v. Burrow (1930), 143 
L. T. 679 ; 94 J. P. 226 ; 28 L. G. R. 483 ; 
29 Cox, C. C. 170, B. O. 

6109a. -.1 — MmfBK v. Meek 

(1930), 94 J. P. Jo. 60 Cox, 0. C. 170, 
B. C. 

6119a. Continuing offence.]- Be Wheat, No. 
6233c, post. 


PART XIII. SECT. 27. SUB-SECT. 2.— 
B. 

6098 i. Refusal to cohabit — After 

temporary sejmraiion .] — husband Sc 
wife asrrecd to separate imiuediatel/ 
after their marriage until the husband, 
a constable In the Royal Ulster 
Constabulary, had sufficient length of 
service to permit him to support his 
wife. When the agreement expired 
the husband refusecl to cohabit with 
Ids wife 8c refused 8c neglected to 
maintain her: — Held: tho husband 
ha<l deserted the wife. — Timonet v. 
Ttmoney, [19261 N. 75. — IR. 

k i. .] — In order to give 

a magistrate jurisdicUon to Issue a 
Huinmons 8c make an order under 
sect. 26 (2) of Doincstio Relations Act, 
J927, against a husband who has 
deserted his wife, the magistrate must 
>ie applied to by tho wife 8c must be 
“ fiatifiiied that her husband, being 
nhle wholly or in part to maintain his 
wife & family, has wilfully neglected 
80 to do ; & ho cannot be held to be 
HO satisfied urdeBs he has given a judicial 
^nslderatlon to cvidOTice in support of 
that fact. A mere plea of guilty by 
the miRband cannot be considered an 
admission of the different facts required 


to be found. Qu. : whether Part IV. 
of said Act is constitutionally valid. — 
Roskiwic® V , Hoskiwich, 119311 1 
\V. W. K. 838 ; 3 V, L. 11. 79C ; 55 
V. C. 375 ; 25 Alta. L. 1?. 300.— 

CAN. 

1 1. .) — Deserted Wives* Main- 

tenance Act, H. S. S., 1020, B. 2 (2), Is 
not exolusive on the question as to 
whether a wife has been deserted 
within the moaning of the Act ; but 
it is possible for a wife living apart 
from ner husband to be ** a ma^ed 
woman deserted by her husband,** 
although the living apart is not due 
to the husband *8 legal cruelty or to his 
negleot or refusal to supply her wltdi 
necessaries. If the husband without 
being legally cruel has left her Sc gone 
to live elsewhere she Is a deserted wife : 
she also is a deserted wife if he, without 
being guilty of such cruelty, has 
ordered her out of the house where he 
continued to reside. — S chwab u. 
Schwab (Sask.), [1929] 3 W. W. R. 
188.— CAN. 



6121 i. Persistent erueliy -- JFhat 
amounts io.}— A husband who raileoted 
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on his wife*a chastity Sc questioned 
the paternity of their child, displayed 
indmeienoe to her physioal welfare, 
threatened to put her out of the house 
& to do her bodily harm Sc actually 
assaulted her, although not severely, 
on two isolated oooaaions Held / 
guilty of persistent cruelty. — ^M oEixr- 
NAN V. MoKibrnak, [192^ 1 D. L. R. 
658; [1926] 1 W. W. ll 199; 35 
Man. L. R. 412.-<IAN. 

6121 U. R. V. Gaudner 

(Ont.) (1927), 47 Can. Crlm. Cas. 180.— 
CAN. 


6121 111. .J — An order 

under Wives* Sc Children's Maintenance 
Sc Protection Act, R, S. M. 1913. o. 206, 
as. 8, 9, based on a flndliur of per- 
sistant oruel^,** upheld.--^BiLBON e. 
Nkilson, [19281 2 D. L. R. 776 ; [1928J 
1 W. W. IL 833; 87 Man. L. R 337.— 
CAN. 


se. }Vhat amounts to crueZfp.f— On a 
complaint by a married woman 
ohaiglng cruelty Sc negleot to main- 
tain, eridenoe of violence towards the 
wife to enforce sexual Interoourse 
during her periods, 3c of actual smcual 
interoourse then enforced on her is 
admiarible. — O ohra o. Oobra, [1928] 
S. A. B. R. 166.— AU6. 
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AsmuU alter ceeeation of co- 
haUtatloii*] — ^Although the operation of Sum- 
mmty JnrisdicUon (Separation & Mainte- 
nance) Acts deals with & is limited to the 
relations of husband Sc wife, an act of violence 
committed by a husband against his wife 
after he has ceased to cohabit with her may 
amount to conduct on his part which be 
taken into consideration together with his 
previous conduct as constituting the offence 
of persistent cruelty within the Acte. — 
Sbioock V. SmcocK, [1932] P. 94 ; 101 L. J. 
P. 38 ; 147 L. T. 17 ; 96 J, P. 226 ; 48 
T. L. B. 374 ; 76 Sol. Jo. 346 ; 30 L. G. B. 
216 ; 29 Cox, 0. 0. 446, D. 0. 

6124a* Termination of separation agreement— 

On bankruptcy of husband.} — Dews v. Dewe, 
Snowdon v. Snowdon, No. 696a, ante, 

6i24b. Failure to continue payments under 

separation agreement.] — ^By an agreement of 
separation a husband undertook to pay his 
wife 17«. 6d. a week by way of maintenance, 
& the wife imdertook that she would not by 
any means whatsoever endeavour to compel 
the^ husband to allow her any alimony or 
maintenance other than the above sum of 
17s, 6d. a week. On the husband failing 
to continue payments under the a^eement, 
the wife took out a summons under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1896 to 1925 for an order against her 
husband, on the ground that he had wilfully 
neglected to provide reasonable maintenance 
for her & her infant child. The justices 
d ism is s ed the summons, holding their juris- 
diction was ousted by the imdertaking of the 
wife. Sc the proper forum for her clc^ was 
the county ct. ; — Held : as the payments 
under the agreement had not been main- 
tained by the husband, the justices had 
jurisdiction, &, if a case of wilful neglect were 
proved, to make an order, at any rate for an 
amount not exceeding 17s. 6d. a week. — 
McCebanney V. McCreanney (1928), 138 
Jm T. 671 ; 92 J. P. 44 ; 26 L. G. B. 185, 
1). 0. 

AnnotcUion Refd. lies v. Ilea (1931), li5 L. T. 71. 

6124c. .] — ItercHER V. Fubstchbr (1928), 92 

J. P. 94 ; 26 L. G. B. 398, D. 0. 

6124d. Must be neglect amounting to mis- 

conduct.] — ^Before an order for maintenance 
can be made by justices on the groimd of 
wilful neglect to maintain, the husband must 
be proved to have been guilty of such wilful 
neglect as amounted to misconduct.— Jones 
V. Jones (1929), 142 L. T. 168 ; 46 T, L. B. 
33 ; 94 J. P, 81 ; 27 L. G. R. 771 ; 29 
Cox, O. C. 33. D. C. 

61246. No jurisdiotion to make separation 

order where no cruelty.] — In a case in which 
a married woman was granted a maintenance 
order on the ground of wilful neglect to 
provide reasonable maintenance, the justices, 
although there was no charge of cruelty, also 
made a non-cohabitation order. The Div. 
Ct., in dismissing an appeal against the order 
to pay, characterised the separation order as 


a very serious mistake, which was constantly 
being made. Sc struck it out. — S now v. Snow 
(1932), 96 J. P. 477 ; 30 L. G. B, 617, D. C. 

6124f. Duty to make order for maintenance.] 

— On a summons by a wife for a maintenance 
order under the Summary Jurisdiction 
(Married Women) Act, 1896 (c. 39), on the 
ground of persistent cruelty, the justices 
made a separation order but made no order 
as to maintenance. The v^e appealed : — 
Held : the case must be remitted to the 
justices to consider Sc decide what should be 
the proper provision for the wife. — Clews v. 
Clews (1932), 96 J. P. 91 ; 30 L. G. R. 102, 
D. 0, 

6124g. Wife required to live with mother- 
in-law.] — ^An engaged couple agreed that 
after marriage they should live with the 
husband’s mother at her house. After the 
marriage differences arose between the wife 
Sc her mother-in-law which resulted in the 
wife’s leaving the husband. The wife sum* 
moned the husband for wilful neglect to 
provide her with reasonable maintenance* 
The husband offered to take her back to the 
mother’s house, & said that it was the only 
home wliich he could afford to provide. The 
justices made a maintenance order for £1 a 
week for wife Sc child. The husband ai>- 
ealed : — Held : the justices were right. The 
usband’s first duty was to provide his wife 
with a home according to his circumstances. 
The justices were right in holding that, by 
reason of the difficulty about the husband’s 
inotlier, he had failed in tliat duty by putting 
his mother first. In view of his small earn- 
ings the wife’s allowance was reduced from 
158. to 124#. a week. Otherwise the appeal 
failed. — Millichamp v* Millichamp (1931), 
146 L. T. 96 ; 95 J. P. 207 ; 76 Sol. Jo. 811 ; 
29 L. G. R. 671 ; 29 Cox, C. C. 391. 

Annolaiwn Distd. JackHon v. Jackson (1932), 96 J. P. 97. 

6124h. Wife required to live next door to 

mother-in-law.] — On a summons by a wife 
on the ground of wilful neglect to provide 
reasonable maintenance, it was found by the 
magistrates that the action of the husband in 
requiring his wife to live in a house next door 
to his mother, Sc in keeping control of the 
purse, & of the housekeeping with the 
assistkuce of his mother, constituted unbear- 
able conditions for her. She had left the 
house with the infant child of the marriage 
after an altercation. The magistrates made 
an order against the husband for the pay- 
ment of 30«. a week. The husband appealed ; 
— Held : the wife had not made out her com- 
plaint, & the order must be discharged. — 
Jackbon V. Jackson (1932), 146 L. T. 406 ; 
96 J. P. 97 ; 48 T. L. R. 206 ; 70 Sol. Jo. 
129 ; 30 li. G. B. 106 ; 29 Cox, C. 0. 433, 
D. C. 

6128. After this case add : — 

^ , note, Summary Jurisdiction 

(Separation Sc Maintenance) Act, 1925 (c. 51), 
B. 1 (1) (4). 


PART Xlll. 8S0T. 87» BUB-SECT. 8,— 
D. 

61S6t. Oaueing to leaioe it live apart — 
failure to pay allowance 
during »eparaHonr-Or provide home.}^ 
Applt., the husbaad, had. while 
intoadoated, threatened hla wire, Sc she 


left home, being in fear of him. Sub- 
sequently she wrote suggesting recon- 
oilfation, but the letters were un- 
answered. The husband contributed 
nothing to her support except a sum 
of 10s. Sc her tram fare to Adelaide. Sc. 
almost eight months after she bad 
left him d^nitely refused to take her 
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back or support her. On these facts 
the magistrate granted relief .for neglect 
to maintain, out refused to grant 
relief for desertlop on the ground 
mentioned above : — Held : desertion 
should have been found by the special 
magistrate. — ^M ouoan v. Mobgan, 
11927] S. A. S. R. 140.~~AUS. 
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6128a. Effect of Stumnary Jurisdiction (Sepa- 

ration & Maintenance) Act^ 1925 (c« 51)^ 
8. 1 (1)— Neglect of marital duties toy wife.}-— 

On this appeal from justices the ct. explained 
the true effect of the change made by Sum- 
mary Jurisdiction (Separation and Main- 
tenance) Act, 1925 (c. 61), s. 1 (1), in 
sect. 4 of the principal Act of 1895, as not 
providing that a married woman was entitled 
to maintenance even though she did not carry 
out her marital obligations. 

The marriage took place twenty-two years 
ago, & there were a number of children. In 
Jan. 1929 the parties separated. Soon after- 
wards the wife summoned the hiisband for 
desertion, & her summons was dismissed. 
Later, solrs. for the wife wrote to the husband 
that ie was willing to live with him again & 
make a fresh start. On Mar. 27, 1931, she 
summoned him for alleged desertion & wilful 
neglect to maintain her. At the hearing on 
Apr. 2, the justices heard the complaint on 
the basis that it was one for wilful neglect, & 
dismissed the summons. The wife appealed. 
The husband was not represented : — Held : 
the legislature had not provided that a 
married woman, who had not committed 
adultery, might in any circumstances what- 
ever be entitled to an order for maintenance. 
The law still took account of the mutual 
character of marital obligations. The jus- 
tices had thought that the wife had renounced 
her wifely duties, but the summons would be 
sent back to them so that they might state 
their precise reasons for their conclusion. — 
Clark v. Clark (1931), 145 L. T. 487 ; 96 
J. P. 170 ; 76 Sol. Jo. 616 ; 29 L. G, R. 559 ; 
29 Cox, C. C. 339, B. G. 

61281). Effect of separation deed.] — This was an 
appeal from the decision of a metropolitan 
police magistrate dismissing a summons by 
a wife on the ground of wilful neglect to 
provide reasonable maintenance. She had 
entered into a common form separation deed 
which provided for the payment to her by 
the husband of £2 a week. The payments 
fell into arrears, & a judgment against the 
husband went unsatisfied. In the following 
year the wife entered into a deed by which in 
return for the payment of a lump sum to 
start her in a new life in Canada, both spouses 
covenanted {inter alia) not to petition for 
judicial separation, restitution of conjugal 
rights, or divorce, & the wife covenanted in 
all rejects to support & maintain herseK 
&, indemnify her husband against all liabilities 
into which she might enter. 

The wife was paid the money & went to 
Canada. She had a breakdown & returned 
to England. She summoned her husband 
for wilful neglect, & said that he had become 
substantially better off. The summons was 
dismissed. She appealed : — Held : there was 
no evidence to show whether or not the 


magistrate had considered himself bound by 
the c^ect of the i ^p aration deeds to dismiss 
tbe summons. Whether the later deed 
operated as a final release of the htisband 
was stiU an open question. It had never 
been decided what was the effect on the 
magistrate’s matrimonial jxirisdiction under 
the Summary Jurisdiction Acts of a wife’s 
agreement to waive maintenance. Order 
rescinded, so that the matter might bo 
reconsidered by the magistrate. — ^B urton v. 
Burton (1929), 142 L. T. 166 ; 94 J. P. 32 ; 
29 Cox, C. C. 26, D. 0. 

6133a. Jurisdiction to make — On summons for 
maintenance.] — ^Where a wife under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1896 to 1926, merely asks in her 
summons for an order for maintenance on 
the ground of wilful neglect it is improper 
for justices to decree a separation or make 
an order for the custody of children. — Smith 
r. Smith (1930), 144 L. T. 166 ; 95 J. P. 17 ; 
47 T. L. R. 9 ; 74 Sol. Jo. 755 ; 28 L. G. R. 
644 ; 29 Cox, C. C. 187. 

6137a. Rule not applicable 

to wage-earners.] — This was an appeal from 
a maintenance order granted to a wife by the 
justices on the ground that her husband had 
wilfully neglected to provide reasonable 
maintenance. The husband was earning £3 
a week, & the wife, in addition to living rent 
free as a caretaker of flats, was earning from 
10a. to 15a. a week as a waitress. The 
magistrates made an order that the husband 
should pay his wife £1 a week, & the order 
included a non-cohabitation clause. The 
husband appealed : — Held : the non- co- 
habitation clause was imwarrantable & 
must be struck out. The magistrates were 
well warranted in their conclusion that there 
was wilful neglect to maintain. The con- 
ventional standard of maintenance in the 
Divorce Ct., one-third of the joint income, 
was not applicable to wage-earners. The 
ailowance was reduced to 10s. a week. — 
Jones (A.) r. Jones (D. L.) (1929). 142 L. T. 
167 ; 94 J. P. 30 ; 27 L. G. R. 768 ; 29 
Cox, C. C. 30, D. C. 

6144a. .p- A nseijl v. Ansell 

(1930), 94 J. P. Jo. 410, D. C, 

6147a. Refusal of wife to live with husband — 
Without good reason — Effect of.] — Under 
Summary Jurisdiction (Married Women) 
Acts, 1895 (c. 39), So 1925 (c. 51), the ct. will 
And great difficulty in granting a wife’s 
application for maintenance where she has 
disclaimed her proper obligations to her 
husband & has without good cause refused 
to live with him. — Weatherley v. 
Wbathbrley U929), 142 L. T. 163 ; 94 J. P. 
38 ; 46 T. L. R. 28 ; 73 Sol. Jo. 730 ; 28 
L. G. R. 1 ; 29 Cox, C. C. 22, D. C. 


PART XIII. SECT. 27, SUB-SECT. 3.>- 
C. (a), 

it. Variation of order of ChUdren^a 
C(mrt .] — Altop service of a petition for 
(Uvorce, a magistrate baa jurisdiction 
to vary an order of a Children’s Ot. 
directing the husband to pay main* 
tenance for the support of hifl wife, 
either by reducing the amount, by 
suspending the order, or by directing 
payments under It to cease altogether. 
—Kajp. Holden (1929), 29 S. R, N. 8.W. 


576 ; 46 N. 8. W. W. N. 194.— >AUS. 

sg. Under Wives dt Children*8 Main- 
lenance <£? Protection Act' — Enforce- 
ment — Svfflciencv of proof of ordh '.} — 
Ross V, Ross, [1931] 1 W. W. H. 134 ; 
55 Can. C. C. 394 ; 39 Man. L. R. 364. 
—CAN. 

PART XIII. SECT. 27, SUB-SECT. 3.— 

C. (b). 

p 1. After divorce .] — ^Where the 
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arents of two legitimate children have 
een divorced a ct. of summary juris- 
diction has no Jurisdiction to make an 
order under Maintenance Act. 1926, for 
tholr maintenance asMnst the father, 
although the complaint is not laid by 
the mother, but by an offloer’of the 
Children’s Relief Sc Public Welfare 
Board.— Aldebmak v. Kemp, [1928] 
a A. S. R. 4.— AUS. 
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6151a. On summons for maintenance.} 

Smith v. Smith, No. 6133a, ante, 

Bt6t, Add. Annotation: — Consd. Price v. Price 
(1927), 48 T. L. B. 609. 

6164a. .] — A complaint by a wife 

against ber husband for \^ful neglect to 
maintain her or her infant child need not, 
under Summary Jurisdictioh Act, 1848 (c. 43), 

B. 11, be brougnt within six months from the 
time when by such neglect he caused her to 
live separately dc apart from him, inasmuch 
as by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 51), s. 1 (1), the 
complaint may now be made notwithstanding 
that the neglect has not caused her to leave 
& live separately &; apart from him. — ^Price 
V . Price (1927), 43 T. L. B. 609 ; 71 Sol. Jo. 
432, D. 0. 

6165a. .] — ^Although a charge of 

persistent cruelty made by a wife under 
Separation & Maintenance Acts, 1895 to 
1925, must be brought, in view of the pro- 
visions of Summary Jurisdiction Act, 1848 
(c. 43), s, 11, within six months from the 
time when the matter of such complaint 
arises, justices ai*e entitled to take into 
account acts of cruelty committed before the 
six months begins to lun, to determine 
whether there iSis been a course of conduct 
which, couijled with one act of cruelty com- 
mitted within the six months limit, amounts 
to persistent cruelty wdthtn the Acts. — 
Donkin v. Donkin (1932), 90 J. P. 472 ; 49 
T. L. B. 10 ; 76 Sol, Jo. 799 ; 30 L. G. K. 
513, D. 0. 

6167. Add. Annotation : — Apld. Re Wheat (1932), 

48 T. L. B. 675. 

6173. A dd. A nnoiaiion : — Consd. Clark v. Clark 
(1931), 145 L. T. 487. 

6177a. Four summonses dismissed — Fifth 

summons on same cause of complaint.] — 

On an appeal by a husband from an order 
directing him, to pay his wife £1 a week for 
maintenance on the ground of his desertion, 
it was shown that four previous summonses 
taken out by the wife in the same ct. for 
deseiiion had been dismissed, & that the 
fresh proceedings disclosed no new facts. 
The order was discharged on the ground of 
rc8 judicata. — Wall v. Wau. (1930), 94 J. P. 
200; 94 J. P. Jo. 303; 28 L. G. B. 477, 

D. C. 

6179a. .] — A wife’s right to claim & obtain 

an order for maintenance from a bench of 
justices under Summary Jurisdiction (Separa- 
tion & Maintenance) Act, 1925 (c. 51), is not 
necessarily barred by a deed of separation 
which m^es an allowance for her mainte- 
nance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right. — Diggins v. Diogins, [1927] P. 88; 

96 L. J. P. 14; 136 L. T. 224; 90 J. P. 208 ; 

43 T. L. B. 37, D. C. 

.inrwtntions Refd. MoCroannoy v . McCreanney (1928), i:i8 
L. T. 671 : Matthews v , Matthews (1932), 48 T. L. II. 511. 

6179b. .] — ^A wife entered into a separation 

deed under which the husband covenanted to 

a her dum coda during j oint lives one- 
of the joint incomes, his income to be 
ascertained in a prescribed manner & any 
dispute relating thereto to be settled by 
arbitration. After a small sum had been 
paid a dispute arose, & the wife was granted 
a maintenance order for £2 a wedc, on the 
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ground of wilful neglect to maintain. The 
husband appealed on the ground that the 
jurisdiction of the magistrates was barred by 
the deed, but it was held that there was 
nothing in the deed to exclude the wife’s 
statutory remedy, & the appeal was dis- 
missed. — Iles V. Ilbs (1931), 145 L. T. 71; 
95 J. P. 136 ; 47 T. L. B. 396 ; 75 Sol. Jo. 
359 ; 29 L. G. B. 537, D. 0. 

6179c. .] — ^An agreement for separation 

between husband & wife providing payments 
by the husband for the benefit of the wife, 
coupled with an agreement by her not to 
make any claim for maintenance or to 
institute proceedings for that purpose, does 
not oust the jurisdiction of the ct. under 
Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), & Summary Jurisdiction 
(Separation & Maintenance) Act, 1925 (c. 51), 
to inquire whether the husband has been 
guilty within the Acts of “ wilful neglect to 
provide i*easonable maintenance.” The deed 
is of merely evidential value in proceedings 
for maintenance under the Acts & does not 
act as an estoppel, although it might have 
had that effect in proceedings at common 
law.—MATTHEWS V. MATTHEWS, [1932] P. 
103 ; 101 L. J. P. 41 ; 147 L. T. 240 ; 96 
J. P. 290 ; 48 T. I.. B. 511 ; 76 Sol. Jo. 405 ; 
30 L. G. B. 365, D. 0. 

6180a. .] — On a wife’s summons for 

maintenance on the ground of persistent 
cruelty, the only independent corroboration 
of the wife’s charges related to an incident 
foUowmg a quarrel, a^r which wife & 
husband cohabited & within a few days, on 
going away for a holiday, she wrote him an 
affectionate letter. The justices made an 
order for fifteen shillings a week, with a non- 
cohabitation clause. The husband appealed ; 
appealed : — Held : the cheerful return of the 
wife to cohabitation & her affectionate letter 
were strong evidence that she did not look 
upon the quarrel incident as cruelty, & there 
was no evidence of persistent cruelty. Order 
discharged. — Goodman v. Goodman (1931), 
95 J. PT 95 ; 29 L. G. B. 273, D. C. 

6183. Add. Annotation Held. Williams v. Wil- 
liams (1932), 96 J. P. 267. 

6188a. Power of magistrates — ^To make applicant 
elect — Summons containing several grounds 
of complaint.] — Tyrrell v. Tyrrell, No. 
6085b, ante. 

6188b. Husband without legal representative — 
Whether ground for appeal.] — ^Leslie v. 
T iTCHTJTC (1930), 94 J. P. Jo. 303. 

What amounts to — Cross- 

examination of husband.] — Where a wife 
seeks a separation Sd maintenance order on 
the groimd of her husband’s desertion, & 
the only evidence given is that of the husband 
& the wife, then the husband’s evidence in 
cross-examination may bo corroboration of 
her evidence so as to justify the justices 
in Tnaking an order. — ^Williams v. Williams 
(1928), 93 J. P. 32 ; 27 L. Q. B. 4, D. C. 

6191b. Degree necessary.] — On 

an appeal from a maintenance order made by 
the magistrate on Mar. 18, 1932, finding that 
the husband had deserted his wife in 1916, & 
directing him to pay her £2 a week, it was 
submitted that there was no corroboration 
of the wife’s evidence as to deseition ; — 
Held: the strict law of corroboration by 
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independent evidence required under the 
ecclesiastical procedure in proceedings for 
desertion in the Divorce Ot. was not neces- 
sarily applicable to the matrimonial juris- 
diction in the police cts. Nevertheless it 
was obvious that in matters of the greatest 
consequence between man & wife to act on 
evidence unsupported by a body of facts 
would be dangerous. When one found that 
during seventeen years the husband had not 
lived with his wife, & had not provided her 
with maintenance, there was a body of facts 
which, unless satisfactorily explained by 
applt., established the mfe’s case. The 
magistrate took the right view. The appeal 
was dismissed with costs. — W iluams v. 
Williams (1932), 147 L. T. 219 ; 96 J. P. 
267; 76 Sol. Jo. 461 ; 30 L. G. R. 362, D. 0. 

6192a. Statement by probation officer- 

Otherwise than as witness.] — ^In a case in 
which a wife summoned her husband for 
d^rtion the justices adjourned the hearing 
wdth a view to the probation officer using 
his good offices to effect a reconciliation. At 
the resmned hearing he informed the ct., not 
as a witness, that ms efforts had been fruit- 
less, & in the course of his statement expressed 
a favourable view as to the character of the 
husband. The justices refused to make an 
order, & on the wife’s appeal it was urged 
that the justices’ minds were biased in favour 
of the husband by the probation officer’s 
improper & unsolicited testimonial : — Held : 
the justices were entitled to come to their 
decision on the evidence. The note of the 
proceedings contained no reference to any 
observations by the probation -officer & no 
extraneous evidence should be allowed in 
the Div, Ot. — ^Pxiabcb v, Pearcb (1929), 93 
J. P. 64 ; 27 L. G. R. 364, D, 0. 

6217a. Adjourned hearing before different Justices 
— Only one Justice present throughout whole 
hearing — ^Validity of proceedings.] — ^L^wis v, 
Lbwib, No. 6085a, ante, 

g230a« Attachment of husband’s Income — 

Dlscluurge of maintenance order.] — ^Where 
a maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
has been discharged on the ground ‘ of the 
wife’s adultery, she may neverth^ess enforce 
payment of arrears accrued due down to the 
date of discharge & obtain an order for the 
attachment of her husband’s income. Such 
an order is not an order ** imder this Act ” 
within Summary Jurisdiction (Married 
Women) Act, 1895, s. 6. — Outebbbiboe v, 
OUTBBBBIDGB, [1927] 1 K. B. 868; 96 L. J. 
K B. 74; 136 L. T. 303; 90 J. P. 204 ; 48 
T. L. R. 33 ; 70 Sol. Jo. 1113; 28 Oox, 0. O. 
281, D, 0. 

6231. Add, Annotation: — ^Expld. Horsffeld v* 
Brown, [1932] 1 K. B. 355. 


6233a. Form of warrant.]— A warrant 

issued by a magistrate for the enforcement of 
a maintenance order under the Summary 
Jurisdiction (Mamed Women) Act, 1895 
(c. 39), must contain the words ** unless the 
said sum &; all costs ^ charges be sooner 
paid ” : by sect. 9 of that Act, Bastardy 
Laws Amendment Act, 1872 (c. 65), s. 4 ; 
Affiliation Orders Act, 1914 (c. 6), s. 6 (1) ; 
Bastardy (Forms) Order, 1915 ; & Bastardy 
(Forms) Amendment Order, 1921. The 
omission of these words in the warrant 
renders it invalid, & a constable making an 
arrest under such an invalid warrant is not 
protected by Criminal Justice Act, 1926 
(c, 86), s. 44 . — ^Horsfibld v. Brown, [1932] 
1 K. B. 366 ; 101 L. J. K, B. 177 ; 146 
L. T. 280 ; 96 J. P. 123 ; SO L. G. R. 163 ; 
29 Cox, C. C. 422. 

62SSb. Made In Dominion — Maintenance 

Orders (Facilities for Enforcement) Act, 1920 
(c. 33).] — A married woman obtained in a 
police ct. in Australia a maintenance order 
against her husband ordering him to pay 
£6 10s. per week for her & her child’s mainten- 
ance. An application was subsequently 
made by her th a ct. of summary jurisdiction 
in England under the above Act to confirm 
that order as against her husband who was 
resident in England. Upon that application 
no evidence was submitted to the j unices on 
behalf of the husband. The ju^ices con- 
firmed the order with the modification or 
variation of substituting £2 10s. per week, 
i.e., £2 for the married woman & 10s. for the 
child, in lieu of £5 10s. per week, they being 
of opinion that they were boimd to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1896 
(c. 39) ; — Held : (1) the justices bad power to 
state a ease for the bpimon of the -K. B. Div. 
on the question whether they were right in so 
deciding ; (2) they were wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders wide under the above Act of 1895. 

(3) The expression** Summary Jurisdiction 
Acts” in sect. 7 of the above Act of 1920 
does not include Summary Jurisdiction 
(Married Women) Act, 1896 (c. 39) (Avory, 
J.). — ^Peaqram V, pRAGRAM, [1926] 2 K. B. 
165; 95 L. J. K. B. 819 ; 136 L. T. 48 ; 90 
J. P. 136 ; 42 T. L. R. 630 ; 70 Sol. Jo. 
670 ; 28 Cox, 0. 0. 213, D. 0. 

62330. .] — ^A provisional order for 

maintenance of a wife resident in South 
Africa was made in a magistrate’s ct. in 
South Africa against her husband then 
domiciled & resident in England. The order 
came before a Metropolitw magistrate for 


PART XIII. SECT. 27, SUB-SECT. 6.— 

P. (b). 

0 I. Under Mainienance Orders 

iFacttUies for Enforcement) 1923,] 
— maintenance order wae made 
against one O. in England in 1908. A 
ocpy of the older, was oertifled 
copy by a person de- 
sorlbed ns ** clerk to the jnstloes.'* 
was registered In N.S.W. In 1929, Pio- 
ceedlnw were taken in this State 
agai^ O. In Ang, 1930, to enforce 
payment of arzoars of maintenance, 


tiation. A sworn oomplalat by the 
original En gliab complainant 
the only ervidenoe of non-compliance 
prior to the date of regisb»tion. Proof 
of the Identity of O. with the pmon 
against whom the original order was 
made consisted in a simfiarity of 
names, evtdenoe that 0, had been 
oonoemed in maintenance proceedings 
in England. 8c evldenoe as to the nature 
of his oocupatlon A: his request as to 
sorrioe of the prooess. An order was 


made that O. bo imprisoned until the 
arrears of maintenance had been paid. 
Sc aijMdnst that order a rule nm for 
promblUon had be^ granted Hchf ; 
the sworn oomptomt wAs not a do- 
posffion irithla Maintenance ^Orders 
(Parties tor l^oroement) 1923, 


evidence of non-oompSaace with the 
order prior to the of its xeidstra- 
tlon in p, 

Cto^i^(1989), 47 N. 3. W. W. N. 
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confirmation, & he made an order confirm- 
it: — Held: (1) as desertion is a con- 
tinuing offence, there was evidence upon 
which the South African ct. could find tnat 
the wife was deserted in South Africa, 
although the commencement of the desertion 
had been elsewhere ; (2) it was open to the 
husband, on the application to confirm, to 
raise the question of the jurisdiction of the 
magistrate's ct. in South Africa to make the 
provisional order, although that ground was 
not one of those enumerated in the statutory 
“ statement ** sent over by the South 
African ct. of the grounds upon which the 
application for maintenance might have been 
opposed by the husband if a party to the 
proceedings. Therefore, the ct. being satis- 
fied, on consideration of the South African 
statutes, that the magistrate’s ct. had juris- 
diction, held that the Metropolitan magis- 
trate’s order confirming the provisional order 
was right.— JKc Wheat, [1932] 2 K. B. 716 ; 
101 L. J. K. B. 720 ; 147 L. T. 437 ; 96 J. P. 
399 ; 48 T. L. 11. 675 ; 30 L. O. R. 396, D. O. 

6236. After this case add “ Sce^ now. Criminal 
Justice Administration Act, 1914 (c. 58), 

6241a. After this case add .J — 

See, now. Summary Jurisdiction (Separation 
& Maintenance) Act, 1925 (c. 51), s. 2 (2).” 

6242. Add, Annotaiions : — Distd. Pastre v, Pastre, 
[1930J 1*. 80. Refd. Natborny v, Natborny 
(1932), 96 J. P. 351. 

6242a. By consent of parties.] -Ebert 

V, Ebert (1930), 94 J. P. Jo. 56. 

6242b. Effect of— On right to recover arrears 

of maintenance.] — Outeubridgb v. Outer- 
bridge, No. C230a, ante, 

6250. Add, Annotaiions : — As to (1) Apld. Outer- 
bridge V, Outerbridge (1926), 00 J. P. 204. 
Reid. Poagram v, Peagram, [1926] 2 K. B. 165. 

6250a. Necessity for strict 

proof.] — In this case justices refused to dis- 
charge a maintenance order which they had 
made on the ground of the Imsband’s cruelty. 
The husband had applied for discharge of 
the order on the ground that since the order 
the wife had committed, adultery. The 
justices found that the husband conduced to 
his wife’s adultery by his failure to keep up 
payments under the order, & refused to 
discharge it. The husband appealed ; — 
Held : the justices were not warranted on 
the facts in finding conduct conducing, 
which must be strictly proved & must be 
the direct cause of the adultery. Appeal 
allowed & original order discharged. — 
Norris v, Norris (1930), 94 J. P. 79 ; 28 
L. G. R. 137. 

6250b. .] — Observations upon the 

administration of the 3urisdiction conferred 
on justices by Summaiy Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 7, as amended 
by Summary Juri^iction (l^paration & 
Maintenance) Act, 1925 (c. 51), s. 2, to dis- 
charge a maintenance order on proof of the 
wife’s adultery. — Broadbent v. Broadbent 
(1927), 43 T. L. R. 186, D. 0. 

6250c. Time for application,] — 

A complaint under .Summary Jurisdiction 
(Married Women) Act, 1895 (c. 89), s. 7, that 
a married woman has committed adultery, 
is subject to the six months’ limitation im- 
posed by Summary Jurisdiction Act, 1848 
(c. 43), 8. 11. 

J.S. 


A wife obtained an order for separation & 
an allowance in 1922. In 1926 justices pur- 
ported to discharge the order by reason of 
adultery of the wife found by them to have 
been committed in 1916 : — Held : the justices 
had exceeded their jurisdiction. — Waller v. 
Waller, [1927] P. 154 ; 96 L. J. P. 58 ; 136 
L. T. 542 ; 43 T. L. R. 285 ; 71 Sol. Jo. 
232 ; 28 Cox, 0. C. 329, D. 0. 

Amintaivms: — Folld. Mellars v. Mcllars (1931), 145 L. T. 
550. Expid. & Distd. Natborny v. Natborny (1932), 96 
J, P. 351. Refd. Dutch v, Dutch (1928), 45 T. L. II. 33. 

6250d. ,] — A husband, in 

seeking the rescission of a maintenance order 
on the ground of the wife’s subsequent 
adultery, must make bis complaint within 
six months of the alleged act of adultery, or 
within six months of his knowledge, or his 
means of acquiring the knowledge, of the 
alleged act. — D utch v, Dutch (1928), 98 
L. J. P. 44 ; 140 L. T. 96 ; 92 J. P. 197 ; 45 
T. L. R. 33 ; 72 Sol. Jo. 796. 

uhinotiitifm :~RQid, Natborny r. Natborny (1932), <18 
T. L. K. 399. 

6250e. — .] — 'In this appeal from 

an order by magistrates the ct. took the point 
that, apart from the merits, the husband was 
out of time in applying for the revocation of 
a maintenance order made in Sept. 1904. 
The order was for 6s. The husband com- 
plained by summons towards the end of 1930 
that his wife, now aged 60 years, had com- 
mitted adultery with a man up to Mar. 1930, 
& claimed that the order be discharged. The 
wife’s defence was a denial of adultery with 
the man for whom she had acted as house- 
keeper till his death in 1920. The justices 
found that adultery had been coirimitted, & 
revoked the order on Jan. 6, 1931. The wife 
appealed on the ground that it was contrary 
to the weight of evidence : — Held : on the 
evidence before the justices the wife ought 
not to have been found guilty of adultery, but 
«*xpart from that the husband was t>ut of time 
in applying for the discharge of the order of 
1904. The ground of the husband’s com- 
plaint occurred more than six months before 
he took proceedings, &; therefore the justices 
had no jurisdiction to hear the summons.- - 
Mellars v, Mellars (1931), 146 L, T. 550 ; 
95 J. P. 169 ; 29 L. G. R. 563 ; 29 Cox, C. C. 
344, D. C. 

Annotation : — Consd. Natborny v. Natborny (1932), 9C J. P. 
351. 

6250f. .]— In Oct. 1924, a 

husband was ordered to pay his wife 30s. a 
week maintenance, subsequently reduced to 
20s., on the gi*ound of desertion. In Apr. 
1931, he petitioned for divorce on the ground 
of his wife’s adultery in Aug. 1928. On 
Dec. 5, 1931, he was granted a deci*ee nisi, 
the suit being undefended. The decree was 
made absolute in May, 1932. On Dec. 16, 
1931, the husband applied, imder Summary 
Jurisdiction (Married Women) Act, 1895 
(c, 39), s. 7, for the discharge of the main- 
tenance order of 1924 on the ground of fresh 
evidence, namely, the wife’s adultery in 
1928. The magistrate dismissed the sum- 
mons on the groimd that the proceedings 
were out of time & that decision was affirmed 
by the Div. Ct. : — Held : the husband’s 
application for the discharge of the order 
might be made “ at any time ” ; it was nob 
limited to the “ six c^endar months ” re- 
ferred to in Summary Jurisdiction Act, 1848 

34 


47 



Oami 62 S 0 f-- 6 S 00 a. Bnglish Ain> Bmpibe Digest Supplement. 


(c. 43), 8, 11, from the time when the matter 
of the complaint arose. The matter must 
therefore be sent back to the magistrate to 
deal with under the discretion left open to 
him imder Summary Jurisdiction (Separation 
& Maintenance) Act, 1025 (c. 61), s. 2. — 
Natborny V. Natborny (1932), 101 L. J. P. 
68 ; 147 L. T. 252 ; 96 J. P. 351 ; 48 T. L. R. 
590 ; 30 L. G. R. 447, 0. A. 

6250g. Particulars of adultery.] — 

A wife had obtained an order under Summary 
Jurisdiction (S^aration & Maintenance) 
Acts, 1895 to 1925, that her husband should 
pay her 30s. a week by way of maintenance. 
The order did not contain a non-cohabitation 
clause. Subsequently the husband took out 
a summons asMng that the order for main- 
tenance should be discharged, on the ground 
that the wife had committed adultery. The 
husband gave evidence that, since the date 
of the maintenance order, his wife had given 
birth to a child, & of non-access on his part. 
This was the only evidence of adultery. 
The justices f oimd that the wife had committed 
adultery, & discharged the weekly order for 
maintenance : — Held : (1) the evidence of the 
husband of non-access to bastardise his child 
was not admissible, Sc the justices* order dis- 
charging the maintenance order must be 
set aside ; (2) in proceedings under Summary 
Jurisdiction (Separation & Maintenance) Acts, 
1895 to 1925, if there is a charge of adultery, 
the act or acts of adultery should be specified 
with particulars, if possible, of the place where, 
the time when, & the name of the person with 
whom it is alleged the adultery has been 
committed. — ^Boston v. Boston (1928), 138 
L. T. 647 ; 92 J. P. 44 ; 26 L. G. R. 183. 

AnnoicUion : — Ah to (1) Pistd. Htewort v, SUnvart 
90 J. P. 94. 

6251a. Revival of order.] — (1) A separation order 
granted to a wife, & made under Summary 
Jurisdiction (Married Women) Act, 1896 
(c. 39), s. 6, upon cause being shown upon 
fresh evidence to the satisfaction of the ct., 
if the order has been discharged by the 
justices, may be revived by them under 
Criminal Justice Administration Act, 1914 
(c. 58), s. 30 (3). (2) A finding of adultery 

against a wife by justices is not conclusive, 
whereas a subsequent finding by a judge of 
the High Ct., that the adultery alleged was 
not committed, is conclusive. Such a finding 
by a judge of the High Ct. is a new fact, & 
the nature of his finding is also a new fact, 
& both these facts are “ fresh evidence ’* 
within the statutes. — Pratt v. Pratt (1927), 
90 L. J. P. 123 ; 137 L. T. 491 ; 43 T. L. R. 
523 ; 71 Sol. Jo. 433 ; 28 Cox, C. C. 413. 

6252. Add, Annotations: — Refd. Colchester v. 
Peck (1926), 135 h. T. 32 ; R. r. Copestake, 
Ex p, Wilkinson (1926), 90 J. P. 191. 

6255. Add. Annotations : — Refd. Colchester v. 
Peck, [1926] 2 K. B. 366 ; R. v. Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 

6255a. .]— Pbait v. Pratt, No. 6251a, 

ante* 

6255b. .] — Where the justices had made 

a maintenance order on a wife’s complaint 
that lier husband had wilfully neglected to 
maintaiti her, & thereafter revoked the order 
on the husband’s application, in view of his 
claim that ho had undertaken to provide a 
home for her but she had refused to retxirn ; 


the wife appealed. It was submitted on her 
behalf that there was no cause shown on 
fresh evidence for the revocation of the main- 
tenance order ; — Held : it appearing from the 
correspondence which had passed since the 
maintenance order that the husband had 
offered to maintain her if she returned, & 
there being no evidence that the offer was not 
made bond fide, there was fresh evidence upon 
which the justices could act Sc the order was 
rightly revoked. — Kay v. Kay (1931), 95 
J. P. 86 ; 29 L. G. R. 216, D. C. 

6255c. .] — ^At the hearing of a wife’s 

summons for desertion the husband charged 
his wife with adultery & gave evidence in 
support thereof. The justices made a main- 
tenance order. Two months later the justices 
revoked the order on the application of the 
husband raising the same case of adultery Sc 
adducing additional evidence in support of 
the charge ; — Held : it was open to the 
husband to call the evidence at the hearing 
of his wife’s summons which was afterwards 
given on his application to revoke. It was 
not fresh evidence Sc the appeal must be 
allowed. There would be no limit in the 
Divorce Ct. to the number of fresh trials if the 
evidence in this case was held to be fresh 
evidence. — Cross v. Cross (1931), 95 J. P. 
86 ; 29 L. G. R. 276, D. C. 

6271. Add. Annotation : — Refd. Mart v. Mart, 
[1926] P. 21. 

6272. Add. Anjiotaiion : — Dlstd. Peagram v. Pea- 
gram, [1926] 2 K. B. 165. 

6275a* Order made In Dominion.] -P ea- 

qram V. Peagram, No. G233b, ante, 

6282a. Error by justices.] — ^Where a bench 

of justices leducod a maintenance order of 
25«. a week to 2». Gd. a week, the wife 
appeal cd, Sc it was held that this had been an 
error, Sc effect should be given to the justices’ 
intention to make an order for lOs. a week. — 
Pheasey V. Pheasey (1932), 96 J. P. 93 ; 30 
L. G. R. 100, D. C. 

6283a. .] — Pearce v. Pearce, No. 6192a, 

ante* 

6286a. — — Jones (A.) v. Jones (D. L.), 

No. 6137a, ante. 

6286b. To rescind order — Dismissing summons.] — 

Burton r. Burton, No. 6128b. ante. 

6286c. Discharging order for maintenance.] - 

Wlicre an application was made by a husband 
for the discharge of a maintenance order 
made by the magistrates on the ground of 
tlie wife’s alleged adultery since the order, 
&; the magistrates found tliat adultery had 
been committed Sc discharged the order, the 
Div. Ct. held on appeal that there was no 
evidence on which adultery could have been 
found. Order for discharge rescinded. — 
Gibbons v. Gibbons (1932), 147 L, T. 200 ; 
96 J. P. 217, D. C. 

6300. Add. Annotation: — Dlstd. Fletcher v. 

Fletcher, [1928] P. 20. 

6300a. Wife’s appeal.] — A wife who has 

failed in her application before justices for a 
maintenance order on the ground of her 
husband’s desertipn, is not entitled to an 
order against her husband for security of the 
costs of her axipeal against the justices’ 
decision. — Fletcher v. Fletcher, [1928] P. 
20 ; 97 L. J. P. 1 ; 138 L. T. 136 ; 91 J. P. 208 ; 
44 T, L. R. 13 ; 71 Sol. Jo. 846. 
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INCOME TAX. 

Part I. — Administration. 

SuB-SBOT. 1. — ^IN Gbnbbal (Vol. XXVIII., p. 6). V. National Pbovincial Bane, Vro, (1028), 

Add the following case : — 44 T. L. B. 701. 

Oa. Delivery of lists by person In receipt of Income 10. Add. AnnoMion Refd. Pickford v. Quirke, 
belonging to others— Duty of bank.] — A.-G. Pickford v. I. B. Oomrs. (1927), 138 L. T. 600. 


Part II. — Schedule A. 


Noi’E. — T he property in Sched. A., No. II., 
was transferred to Schcd. D., Case III., and 
the property in Sched. A., No. III. was trans- 
ferred to Sched. D., Case I., by Finance Act, 
1926 (c. 22), s. 28, Sched. III. 

Sect. 1.— APPUCATION OF SCHEDULE (Vol. 

XXVIII., p. 6). 

llae General rule.] — (1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits & gains, & the test 
in regard to liability to tax under Schedule A. 
is not whether the person taxed had an 
independent ownership of the property, but 
whether ho had profits & gains in respect of 
his occupation. 

(2 ) A person who by a will is given a right 
of residence in a house rent free so long as 
he wishes, & who is in residence during the 
year of assessment, is assessable to income 
tax for that year under Schedule A. in respect 
of his beneficial occupation ; &; the amount 
at which he is assessed must be included in 
a return of the total income for super tax 
purposes in the following year. 

(3) When the right of residence is given to 
two persons jointly, it is for the Special Comrs. 
to fix the proportion of the total assei^ment 
applicable to each person, &, when such a 
finding h*is been made, it shoiild be accepted 
in any higher ct. — Shanks v. Inland 
Bevenub Comrs., [1929] 1 K. B. 342 ; 98 
L. J. K. B. 341 ; 140 L. T. 157 ; 73 Sol. Jo. 
76 ; 45 T. L. R. 28 ; 14 Tax Cas. 249, C. A. 

Annotations : — As to (2) Consd. Sutton v. Inland Revenue 

Comrs. (1929), 45 T. L. Jl. 565. Apprvd. I. K. Comrs. r. 

Miller. [1930] A. C. 222. 

13. Add, Annotatiom : — Generally, Held. Glenboig 
Union Fireclay Co. v, I. B. Comrs. (1922), 12 
Tax Cas. 427 ; Naval Colliery Co. (1897), Ltd. 
V. I. R. Comrs. (1928), 138 L. T. 593 ; Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 

16. Add, Annotationa : — As fo (1 ) Consd. Shanks v, 
I. R. Comrs., [1929] 1 K. B. 342. As to (2) 
Refd. Miller (Lady) v, I. R. Comrs. (1930), 15 
Tax Cas. 26. 

24a. Right of residence given to more than one 
person.] — Shanks v. Inland Revenue 
Comrs., No. 11a, ante, 

25a. Annual value — House let In apartments.] — 


Where a house or tenement is let in different 
apartments or tenements & occupied by two 
or more persons severally, the annual value, 
under 1918 Act, Schedule A., No. VII., 
r. 8 (c), is the aggregate of the hypothetical 
rack rents of the separate tenements, & not 
a hypothetical rack rent for the whole payable 
by one who would then sublet its separate 
tenements for the sake of profit. — Williams 
V, Sanders, [1927] 2 K, B. 498 ; 96 L. J. K. B. 
012 ; 137 L. T. 820 ; 43 T. L. B. 663; 11 
Tax Cas. 673. ; 

j;n7ioto/ion .‘—Reid. Em bleton r. Norwich Union Life In^ce. 
Soc., Norwich Union Life Insce. Soc. r. Embleton (1927), 
11 TaxCaa. 681. 


25b. Blocks of flats.] — Certain premises con- 

sisted of a number of blocks or buildings, 
each containing a number of self-containe(i 
flats which had separate entrance doors 
from the public staircase. The rents pay- 
able by the tenants included the payment 
of rates & taxes & the maintenance, lighting 
& cleaning of staircases & the performance 
of various other services by the landlord ; 
Held: (1) in accordance with 1918 Act, 
Schedule A., No. VII., r. 8 (c), one assessment 
must be made in respect of each block or 
building, & not a separate assessment in 
respect of each flat ; (2) the allowance for 
repairs must also be made in respect of each 
building in accordance with Schedule A., 
No. V., r. 7 ; (3) the premises not being let 
at rack rent, in estimating the annual value 
the payments made by the owner for rates, 
etc., in the preceding year were to be 
excluded, as provided by Schedule A., 
No. IV., r. 1. — Norwich Union Life 
Insurance Society v, Embleton, Embleton 
V, Norwich Union I-iIPB Insurance Society 
(1927), 137 L. T. 415 ; 11 Tax Cas. 681. 


Innotationa :--Aa to (2) Polld. Towle v. Improved Industrial 
Dwellings Co. (1930), 46 T. L. R. 409. OeneraUy, Befd. 

flftniinra ri057l ft IT 


25c. .] — Towle v. Improved Indus- 

trial Dwellings Co., Ltd., [1931] 1 K, B. 
263 ; 17 Tax. Cas. 231, C. A. 

25d. .] — The owners of a building com- 

prising eight residential flats & rooms for 
a porter appealed against eight assessments 
made under Sched. A., in respect of the flats, 
on the ground that they were entitled to 


PART II, SECT, 2, SUB-SECT. 1, 

25 li. — ,] — The Finance 

Aots contain in each year, except in 
years of revaluation, a provision that 
the annual value of property which 
has been adopted for the purpose of 


income tax under Sched. A. for one 
year shall be token as the anntial value 
of that property for the same purpose 
for the next year ; — Held : this pro- 
vision does not preclude an increase 
in the assessment or an additional first 


assessment under Income Tax Act, 
1918, B. 125, where the original asess- 
ment is found not to have included the 
whole annual value.—iNLAND RBVBNro5 
Comrs. v. Dxcrbon. [1928] S. 0. (Ct. 
of Sess.) 752.— SCOT. 



Cases 8Sd — 50b. 
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allowances under Sched. A,, No. V., r. 7 (1) (6), 
as amended by Finance Act, 1928 (c. 14), s. 28. 
The property was within the area to which 
Valuation (Metropolis) Act, 1869 (c. 67), 
applied, & in the valuation list in force during 
the tax year in question the gross value of 
each flat was shown separately, & the assess- 
ments complained of were in amounts corre- 
sponding to such gross values. All the flats 
were self-contained & had separate front 
doors abutting on to a common stahcase 
inside the building, & there was one entrance 
to the street giving access to the whole 
building. Each flat was let to a separate 
tenant at a rent which included the rates 
& the cost of lighting & cleaning the common 
staircase & entrance &> of providing a porter, 
with the result that the rents paid by the 
tenants lai'gely exceeded the gross values 
cjontaincd in the valuation list. During the 
year of assessment the amount of the total 
rents payable under the leases was admitted, 
but the owners refused to give the particulars 
necessary to aiTive at any outgoings, which 
should by law be deducted in making the 
assessment. The owners contended (a) that 
the gross assessments in the valuation list 
were conclusive for the purpose of income 
tax under Valuation (Metropolis) Act, 1869 
(c. 67), during the quinquennial period in 
question & tliat the actual outgoings during 
any specific year forming part of that period 
were irrelevant ; (b) that under r. 7 of 

8ched. A., No. V., as amended by Finance 
Act, 1923 (c. 14), s. 28, they were entitled to 
the appropriate allowances from the gross 
Sched. A. assessments set out in para. 3 of 
that rule for the purpose of collection. The 
Crown contended (a) that under Sched. A., 
No. VII., r. 8 (c), the whole house was the 
unit of assessment & assessable in one sum, 
namely, the total amount of the gross values 
of the eight flats & the porter’s rooms ; 
(6) that, on the figures before the Comrs., 
the claim to reduction failed, since under 
Sched. A., No. V., r. 7 (2), as amended by 
Finance Act, 1923 (c. 14), s. 28, there was no 
title to the reduction claimed where the 
amount of the assessment was less than the 
rent by a sum greater than the authorised 
reduction which would be allowable if the 
assessment were on the amount of the rent 
after deducting from such rent any outgoing 
which should by law be deducted in making 
the assessment. The Comrs. were of opinion 
that the income tax assessments should follow 
the assessments as fixed imder Valuation 
(Metropolis) Act, 1869 (c. 67), & therefrom 
the appropriate deductions allowed for repairs 
in the case of each flat, & they reduced the 
assessments in accordance with para. 3 
of r. 7 : — Held: (1) it was incompetent to 
the Crown to raise their first contention, as 
1018 Act gave the Crown no right of appeal 
against an assessment ; (2) if the tax-payer 
was to make good his claim to reduction, 
inquiry must be made as to outgoings, & 
the case should be remitted to the comi's. to 


determine what reduction, if any, should bo 
allowed on the basis that the outgoings 
referred to in para. 2 of r. 7 were to be ascer- 
tained separately as to each flat & as to each 
year of assessment, — ^C onsolidated London 
Peoperties, Ltd. v, Johnstone, [193g] 
A. C. 351 ; 101 L. J. K. B. 224 ; 146 L. T. 
429 ; 96 J. P. 134 ; 48 T. L. R. 229 ; 30 
L. G. R. 133 ; 17 Tax Cas. 281, H. L. 

25d. Premium paid for lease.] — Held: the 

comrs. were entitled, in determining the 
annual value of premises, the lease of which 
had been assigned to applt., to take into 
account the premium originally paid by the 
assignor for the lease, plus interest thereon. — 
Davies v. Abbott (1927), 11 Tax Cas. 676, 
0. A. 

25e. Gross value — Whether property Included In 
valuation list — Property in occupation of 
Crown — Computed annual value entered as 
ratable value in valuation list.] — L ewis v. 
Elgy (1927), 11 Tax Cas. 728. 

25f, Whether conclusive against Crown.] - 

Consolidated London Properties, Ltj>. v. 
Johnstone, No. 25d, ante, 

28. Add, Annotation : — Refd. Fry v, Salisbury 
House Estate, Ltd., Jones v . City of London 
Real Property Co., [1930] A. C. 432. 

29. Add. Annotation : — Refd. Glenboig Union 
Fireclay Co. v . I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

36a. .] — Reap, board, which was con- 

stituted for the regulation & improvement 
of the navigation of the upper portion of a 
fU‘th, ivas authorised to levy shipping dues, 
& these dues were its solo revenue ; — Held : 
as the dues did not arise from “ property in 
lands, tenements, hei*editaments, & herit- 
ages,” the board was not liable to be assessed 
in respect of them to income tax under 
1918 Act, Schedule A., No, III., r. 3. — 
Inland Revenue Comrs. v . Forth Con- 
servancy Board, [1920] A. C. 213 ; 98 
L. J. P. C. 34 ; 140 L. T. 251 ; 93 J. P. 97 ; 
45 T. L. R. 83 ; 27 L. G. R. 167 ; 14 Tax 
Cas. 709, H. L. 

AnmAaihm Refd. Forth Conservancy Board v. I. K. 

Comi-s.. L103n A. C. 540. 

37. Add. Annotations : — Dlstd. I. K, Comrs. v . 
Forth Conservancy Board, [1929] A. C. 213. 
Apld. Curtis Brown, Ltd. v , Jarvis ; Jarvis 
V, Curtis Brown, Ltd. (1929), 14 Tax Cas. 744. 

50a. Blocks of flats.] — ^N orwich Union Life 

Insurance Society v. Embleton, EMBLPrroN 
V. Norwich Union Life Insurance Society, 
No. 26b, ante, 

50b. Whether gross value in Valuation List 

conclusive as to rent.] — Applts. were the owners 
of premises within the Metropolitan area with 
regard to which it was admitted that for the 
years to which the appeal related, 1924-25 & 
1926-26, the actual rentals received exceeded 
the gross Sched. A assessments by more than 
the authorised reduction mentioned in 1918 
Act, rule 7 (2), No. V, Sched. A. They 
contended, however, that they were entitled 


PART 11. sect. 2, sub-sect. 6. 

sa. Conservancy board,] — A con- 
tervancy boai*d was ostabllBhed by 
statute to keep a river in a navigable 
condition & to control the navigation 
therein. Wide powers were vested 
in it to enable it to carry ont its duties. 


but It did not own any property from 
which prohtB were derived. Under 
sect. 54 ot Its Aot it levied dues upon 
all shipping entering the river within 
its iunsdiction. Having been assessed 
to income tax under Sched. A. No. 111., 
Hule 3, upon the balance ot these dues, 
it appealed : — Held : the balance was 


not a profit arising out of lands or 
heritages within the meaning of 
Sched. A., & the board was not assess 
able under that Sched. — Inland 
Revenxjk Oomus. V, Forth Con- 
servancy Board, [1929 J S. 0. (H. L.) 1. 
—SCOT, 



Tol. XXVjyU. — ^biconie Tax. Oases 60b— 62a. 


to a repairs allowance under rule 7 (1), 
because (a) in view of the Valuation (Metro- 
polis) Act, 1869 (c. 67), no alterations merely 
in value of the hereditaments during the 
quinauennial period could during that period 
be taken into consideration for the purposes 
of rule 7 (2) (the repairs allowance liad been 
granted for earlier years within the same 
quinquennial period — 1921-22 to 1923-24) ; 
& (6) the gross value in the Valuation List 
was for all Income Tax purposes conclusive 
of the annual value So must bo treated as 
the rent of the premises within rule 7 (2). 
The General Comrs. dismissed an appeal on 
these grounds against the assessments for 
the years 1924-25 & 1926-26, The co. 
appe^ed : — Held : applts. were not entitled 
to the allowance. — Mbtropotjtan Proper- 
ties Co., Ltd. v, Dunham (1929), 14 Tax 
Cas. 740, 

Annotafion ReM. Towlo V , Improved Industrial Dwellings 
Co., 11931] 1 K. B. 263. 

51. Add, Annotatiom : — As to (2) Apld. I. B. 
Comrs. V, Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical CoUege, Galashiels v, I. R. Comrs. 
(1926), 11 Tax Cas. 139.- Consd. Geologists* 
Assocn. V, I. B. Comrs. (1928), 14 Tax Cas. 
271 ; Sir G. B. Hunter (1922) “ C *’ Trust, 
Trustees v, I. R. Comrs. (1929), 14 Tax Cas. 
427. Refd. Chesterman v. Taxation Federal 
Comr., [1926] A. C. 128 ; Girls’ l^blic Day 
School Tnist v. Eroaut (1930), 99 L. J. K. B. 
643 ; Re Hood, Public Trustee v. Hood (1930), 
143 L. T. 691 ; Luipaard’s Vlei Estate & Gold 
Mining Co. v. I. R. Comrs., [1930] 1 K. B. 693 ; 
Keren Kaycmeth Le Jisro(3l, Ltd. v, 1. R. 
Comrs., [1931] 2 K. B. 405 ; Re Smith, 
Jhiblic Trustee Smith, [1932] 1 Ch. 153. 
Oenerally, Refd. I. R. Comrs. v, Falkirk 
Temperance Caf6 Trust (1926), 11 Tax Cas. 
353 ; 1. R. Comrs. v. Peeblessliire Nursing 
Assocn. (1926), 11 Tax Cas. 335 ; I. R. Comrs. 
V. Yorkshire Agricultural Soc. (1927), 44 
T. L. R. 59 ; General Medical Council v, I. R. 
Comrs., English Branch Council of General 
^ Medical Council v. Same fl928), 97 L. J. K. B. 
578. 

64. Add, Annotation: — As to {1) Apld. Salisbury 
House Estate v. Fry (1929), 98 L. J. K, B. 
722. 

58a, Convalescent home for members of 

friendly society.] — An unregistered friendly 
society, of which there were over two million 
members, had for its principal objects the 
relief of distressed members So the widows So 
orphans of members, So the promotion of 
social intercourse So recreation in its lodges. 


Members of the society paid a small sub- 
scription, which was divided So allocated to 
various benevolent funds. A house So 
giuunds were bought by the society for use 
as a convalescent home by its members. 
The purchase price was paid pa.rtly by the 
society So partly by contributions by its 
members. The home was maintained by the 
society So was furnished to accommodate 
twenty or thirty members. No expense was 
incurred by a member during his residence 
at the home, medical men gave their 
services to it gratuitously : — Held : the home 
was a hospital within 1918 Act, Schedule A., 
No VI., r. 1 (c), So the society was entitled to 
be allowed the amount of tax charged in 
respect of the premises of which the home was 
composed. — Royal Antediluvian Order 
OF Buffaloes v. Owens, [1928] 1 K. B. 446 ; 
97 L. J. K. B. 210; 138 L. T. 644; 44 
T. L. R. 122; 71 Sol. Jo. 928 ; 13 Tax Cas. 
176. 

59a. .] — Applts., a limited co., owned So 

earned on a high-class secondai’y school 
managed by governors who were partly 
elected by the shareholders So partly 
nominated by the Crown. By the co.’s 
arts, no prolit was to be divided amongst 
members. Practically the whole of the 
receipts of the co. arose from fees paid for 
pupils : — Held : the elements of permanence 
connoted by the word foundation ” were 
part of the essence of a public school. So as 
these elements were absent applts. were not 
entitled to an allowance on th(i ground that 
the school was a public school. — Birkenhead 
School, Ltd. v, Drinq (1926), 43 T, h, R. 
48; It Tax Cas. 273. 

Annotation : — Overd. Girls* Public Day School Trust r. 

Ereant (1930), 99 L. J. K. B. 643. 

60. Add, Annotation : — Expld. Ereaut v. Girls’ 
Public Day School Trust (1930), 99 L. J. K. B. 
643. 

62. Add, Annotation : — Dlstd. Ereaut i». Girls’ 
Public Day School Trust (1930), 99 L. J. K. B. 
643. 

62a. School carried on by company paying 

dividends.] — The Girls* Public Day School 
Trust was incoi*porated as a co., but its memo- 
randum &; articles were framed with the object 
of establishing scliools that would give a good 
education at the lowest possible cost. The 
Trust School was open to the general public, 
a largo proportion of its pupils were scholars 
from the public elementary schools, So a 
great proportion of its governing body were 
nominated by the local education authority, 

nioinbers : to bring thorn into touch 
with their colleagues elsewhere ; to 
maintain their interest In the work of 
the imiversifcy ; to maintain a code of 
ethics for the guidance of members in 
their professional relations ; & ** to 

support & advance the Interests of the 
moiiical profession.** Its promises com- 
prised a medical library for the use of 
nicmhers, & a hall whore monthly 
Tuoetinira were held at which papers on 
medical subjects were read & discussed. 
These papers wore published In the 
medical press : — Hcla : the Society's 
premises were not exempt from income 
tax in respect that It was not a literary 
or soientiflo institution, but was sub- 
stantially a professional assocn. — 
Inland Revknuk Comrs. v, Aberdeen 
Medioo-Chirttrotoal Society, [19311 
S. G. 625 ; 16 Tax Cas. 237.— SCOT. 


PART II. SECT. 4, SUB-SECT. 1. 

tb. Company for advancement of 
woollen industry ,] — A llmltod co., 
membership of which was rostrioted to 
persons engaged in the woollen in- 
dustry in Scotland, was formed with 
a view to the advancement of the 
woollen Industry In Scotland, to pro- 
mote by moans of a oollogo systeraatlo 
education, instruction & study In all 
branches of the Industry.** Its income 
& properly wore dedicated to these 
objects, & no profits could bo distri- 
buted among Its members. It owned 
& occupied a college nt which classes 
were held for Instruction In the prin- 
ciples & practice of woollen & woreted 
cloth manufacture. The students were 
fifteen years of ago & upwards, ^ paid 
fees for the courses of instruction : — 


Held: (1) the college was not a 
“ public school ** : (2) tho college 

buildings wore “ neritogos owned & 
occupied by a charity,** & the co. was 
entitled to exemption under 1921 Act, 
8. 30 (1).— SooTTiflH Woollen 'PEon- 
NIOAL COULEOB r. INLAND REVENUE 
(DoxMRfl., [19261 S. C. 934 ; 11 Tax Cos. 
139.— SCOT. 

PART 11. SECT. 4, SUB-SECT. 2. 

k i. Woollen technical coltear.l— 

Scottish Woollen Tecjhnical Col- 
LEGE V , Inland Revenue Combs., 
arUe . — SCOT. 

o i. .] — society was com- 

posed almost exclusively of medical 
men residing to the city of Aberdeen. 
Its objects were to facilitate tho Inter- 
change of ideas on medioal subjects & 
for social tateroourso between its 
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fuii^er, the school was largely main- 
tained by public moneys, & in the view of 
the Board of Education the school satisfied 
the regulation which prohibited any Parlia- 
mentary grant to a school conducted for 
private profit. In accordance with the 
Board’s wishes it was |)rovid6d that the co. 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1906, & that in the event of 
a winding up before the end of that period 
the surplus assets of the co. should be subject 
to an educational trust & should not be 
distributed among the shareholders ; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent, a year. 
The Comrs. found on the facts the Trust 
School was a public school, So as such entitled 
to the benefit of the exemption from income 
tax provided for by 1918 Act, Sched. A, 
No. VI., r. 1 (c) : — Held : there was ample 
evidence on which the Comrs. could find 
that this school was a public school, & the 
possibility of profit arising to an individual 
in the course of carrying on a school did not 
of necessity prevent the school having the 
character of a public school. 

The existence of a perpetual foundation is 


not by itself conclusive, but o^ one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at inter^, & 
money raised by preference shares with 
limiteia interest. The judgments in Blake v. 
London Corpn., No. 60, were not intended to 
lay down a rule that no school from the 
conduct of which any person could derive 
ecuniary boneOt could in any circumstances 
e a public school. — Graus’ Pubuo Day 
School Trust v. Ebbaut, [1931] A. C. 12 ; 
99 L. J. K. B. 643 ; 95 J. P. 3 ; 46 T. L. R. 
638 ; 74 Sol. Jo. 612 ; stih rum , Brbaut v. 
Girls* Public Day School Trust, Ltd., 
143 L. T. 716 ; 28 L. G. R. 603 ; 16 Tax Cas. 
629, H. L. 

69. Add, Annotation : — Refd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 

71. Add, Annotation : — Refd. Miller (Lady) v, 
1, R. Comrs. (1930), 15 Tax Cas. 26. 

74. Add, Annotations : — As to (3) Consd. Pry v, 
Salisbury House Estate, Ltd., Jones v. City 
of London Real Property Co., [1930] A. C. 
432 ; Glanely v , Wightman (1932), 48 
T. L. It. 641. Generally i Refd. Huxham v , 
Johnson (1920), 130 L. T. 410. 


Part Ml. — Schedule B. 


77. Add, Citations 70 Sol. Jo. 686 ; 10 Tax Cas. 
346. 

Add. Annotation : — Refd. Huxham v, Johnson 
(1926), 136 L. T. 410. 

79a. Dealer in milk ” — Land Insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.] — Resp. occupied a farm which 
was charged to tax under Schedule B. on 
which he kept a number of cows for milking. 
The soil was of such a poor quality that resp. 
had to expend considerable sums yearly on 
feeding stuffs. The produce grown on the 
land represented only about thirty per cent, 
of the food required for the cows. Resp. 
sold his milk to regular customers in the 
district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements. He sold 
his cows when they became dry. The general 
comrs. held that resp. was not a de^er in 
milk, & they discharged an assessment made 
upon him in accordance with 1918 Act, 
Schedule D., Case III,, r. 4 : — Held : reim. 
was a dealer in milk whose land was insuffi- 


cient for the keep of the cows within the 
rule, & the further question whether the 
assessable value afforded no just estimate of 
the profits was for the comrs. to find, & the 
case must be remitted to them for that 
purpose. — Huxham v. Johnson (1926), 130 
L T. 410 ; 11 Tax Cas. 266. 

Annotation:— RM. Stephonson t>. Waller (1927), 13 Tax Cas. 

318. 

79b. ** Seller of milk ” — Land insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.l — A farmer may be a “ seller^ of 
milk ” within 1918 Act, Schedule D., Case 
III., r. 4, even though he merely sells, by 
wholesale, the milk produced on his farm ; 
& it is not necessary that, to come within the 
rule, he should own some outside trading 
organisation for the disposal of the milk. — 
Stephenson v. Waller (1927), 44 T. L. R. 
155 ; 72 Sol. Jo. 102 ; 13 Tax Cas. 318. 

83a. Method of computation— Gardens for the 
sale of produce ’’ — What are — Bulb farm.] — 
Monro (G.) & Cobley (R. S.) v, Bailey 
(1932), 76 Sol. Jo. 761. 


PART II. SECT. 5. 


so. Under Taxation Act^ R, S. B, C., 
1911 (c. 222), 8, 155 — Not income of 
nonresidents derived from mines .] — 
Kent t?. II., (1924) 4 D. L. 11. 77; 
(1927) S. C. R. 388.— CAN. 


■d. Arrears — Where Umd under con- 
trot of court — Liability of occupier,}— 
A receiver was appointed over oortaln 
landB in 1 908. The owner of the lands, 
which were being sold under the Land 
Acts, was in occupation of them under 
a ct. lease up to the time of his death 
in 1917. After his death the lands 
were let for grazing under Court 
Grazing Agreements, & were subse* 
quently let under a Court Letting 
Agreement for a year. Arrears of 
Income tax having been claimed by the 
Revenue Comrs., the receiver applied 


to the land judge for directions : — 
Held: the owner of the lands who 
bad been in occupation was liable for 
the arrears of tax under both Scheds. A. 
& B., up to the time of his death. — 
Re Folet’b Estate, 11928) I. R. 576. — 
IR. 

PART III. 

e 1 . Poultry farm .] — A 

poultry form consisted of thirty -three 
acres of iand, all of which was in grass 
except half an acre upon which green 
crops were grown for consumption 
by the poultry in winter along with 
other feeding stuffs. A permanent 
stock of about one thousand head of 
poultry was kept, & in addition forty- 
six sheep were grazed on the land. Sc 
some of the grass was cut for hay : — 
Held : the land was occupied for the 


purpose of husbandry, in respect tliot. 
the fraits of the soil were used to a 
material extent for the sustenance of 
the poultry, & the poultry fanner was 
entitled to he assessed on the profits 
of the husiuosB under Schedule B., Sc 
not imdor Schedule D. — Lean v. 
INT.AND Revenue, 119261 S. 0. 15 ; 
sub nom. Lbbn Sc Dickson v, Baix, 1 0 
Tax Cas. 341.— SCOT. 

83 i. Claim to relief— As joint tenants 
— What amounts to partnership .] — 
Resp. Sc his sons for several years 
leased Sc worked a farm jointly, but 
without auy deed of partnership. 
Resn. had supplied the capital, he con- 
‘duoted all huyliig Sc selling Sc he 
oontroUed the hank aooount, which 
was in bis name. He made no regular 
payments to his sons, but supplied 
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Part V. — Schedule D. 


Add. Annotaiions : — Consd. Machon v. 
McLoughlin (1926), 11 Tax Cas. 83. Expld. 
Shanks v. I. R. Comrs., [1029] 1 K. B. 342. 
Dlstd. I. R. Comrs. v. Miller, [1930] A. 0. 222. 
Refd. Grainger v. Maxwell, [1 926] 1 K. B. 430 ; 
ToUemache v. I. R. Comrs. (1926), 136 L. T. 
444 ; Ormond Investment Co. v. Betts, [1928] 
A. C. 143; Tilling-Stevens Motors v. Kent 
County Council & Transport Minister (1928), 
97 L. J. Ch. 371 ; I. R. Comrs. v, DaJgety & 
Co. (1929), 98 L. J. K. B. 642 ; Diggines v. 
Forestal Land, Timber & Railways Co. (1930), 
142 L. T. 609 ; Sutton v. I. R. Comrs. (1929), 
14 Tax Cas. 662. 

90. Add, Annotations : — As to (\) Consd. Leeming 
V. Jones (1929), 141 L. T. 472 ; Glanely v, 
Wightman (1932), 48 T. L. R. 644. Refd. Fry 
V. Salisbury House Estate, Ltd. ; Jones v. 
City of London Real Property Co., [1930] 
A. C. 432. Generally t Refd. Liverpool Corn 
Trade Assocn. v. Monks, [1926] 2 K. B. 110. 

91. Add. CUations :^[1926] 2 K. B. 110; 95 
L. J. K. B. 519; 134 L. T. 766 ; 10 Tax Cas. 
442. 

93. Add, Annotation : — Consd. Ducker v. Rees 
Roturbo Development Syndicate, I. R. Comrs. 
V. Rees Roturbo Development S 3 mdicate, 
[1928] A. C. 132. 

93a. Exchange transaction.] — Under an 

agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 


consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & in anticipation of the 
marble being purchased in Italy, though not 
tiU the autumn of 1921, the co. at once 
arranged for the conversion of the greater 
part of the £20,000 into lire at one himdred 
& three to the £, & a lira account was opened. 
In May, 1921, the lira had appreciated in 
value, &, as the money was not yet required 
by the co., their nominee, without the co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy - 
two to the £ the lire realised a profit of 
£6,707, which was received by the co. The 
lire were subsequently repurchased for the 
purposes of the contract for £19,380, which 
was allowed as a deduction from the co.’s 
profits for income tax purposes : — Held : in 
computing the co.’s profits for the purposes 
of assessment to income tax for the year 
1922-23 the £6,707 was not a profit arising 
out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
trade.— tMcKinlay v. Jenkins (H. T.) & 
Son, Ltd. (1926), 10 Tax Cas. 372. 

Annotation: — Distd. Tliompson v. I. R. Comrs., I. R. Comrs. 
V. Thompson (1927), 12 Tax Cas. 1091. 

95. Add. Annotations : — ^Apld. Wilkinson v. I. R. 
Comrs. (1931), 16 Tax Cas. 62. Refd. I. R. 
Comrs. V. Fisher’s Exors., [1926] A. C. 395. 

96. Add. Citation :--affd. (1924), 12 Tax Cas. 
586, 0. A. 


them, on request, with such moneys as 
were necessary for their requirements. 
No record of tliese disbursements or of 
the financial results of the working of 
the farm was kept : — Held ; the facts 
did not justify the inference tliat a 
partnership had existed. — Inland 
JiEvrsNUHj Comrs. v. Willi AwaoN 
(1928), U Tax Cas. 335.— SCOT. 

■6. Arrears — Lialnlity of occupier .] — 
An occupier of lands, even though he 
bo the owner, is not liable for arrears 
of Inoomo tax under Sched. il. of 
Income Tax Act, 1918, which should 
have boon levied iipou, Sc ultimately 
borne by, the former occupier, — 
Dolan v. Joyce & Kiuwan, [1928] 
I. R. 559.— m. 

PART V. SECT. 1, SUB-SECT. 1. 

91 i. Trade association — Co-operative 
company.] — Held : the applt., incor- 
porated under Agricultural Assoons. 
Act, It. S. B. C. 19J1, 0 . (i. Sc through 
which was marketed the milk & cream 
roduoed by its sharoholdei’s, was 
able to pay income tax under the 
Dominion Income War Tax Act, 1917, 
upon the balance, loss certain allow- 
anoos, shown by its financial report for 
the year 1923 In respect of that year's 
operations Sc distributed among its 
shareholders as dividends or interest 
on paid-up capital. — Fbaser Valijay 
Milk Producer's Assocn. v. Minister 
OF National Revenue, [1929] 3 
D. L. R. 19; S, 0. R. 436 ; ajfg., 
[1928] Ex. O. R. 216.— CAN. 

92 1, Add. Citation: [1914] A. O. 
1001 . . 

gd. XHsirUbution of l)onu8 — No orMon 
to shareholders to take cash — Distribu- 
tion by company as ce^pitaZ .) — ^A oo. 
resolved that its accumulated profits 


should be distributed as a bonus 
amongst the shai'eholders, & that the 
directors should be authorised to dis- 
tribute such number of unissued shares 
of £1 each paid up to 10s. as should be 
equivalent to the amount to be 
capitalised in satisfaction of such 
bonus ; &. it was agreed that the co. 
should allot Sc issue to each sharo- 
helder his respective proportion of the 
imisHUod £1 shares each credited os 
paid up to 10s., that tiio shares should 
DC erodii/od as paid up t>o 10«., & that 
the shares so credited should bo accepted 
in satisfactiou of the bonus. In the 
books of the cd. each Rharoholdcr was 
credited with his proportion of tlic 
bonus in po-yment of 10s. in respect of 
each of the shares so allotted Sc issued 
to him '.—Held : the proportion of the 
bonus BO credited to cacn shareholder 
was " profits or bonus credited " to 
him within Income Tax Assessment 
Act, 191,5-1921, 8. 14 (6), & was pro- 
erly included in his income. — 
AMES V. Federal Comr. of Taxation 
(1924). 34 O. L. R. 404.— AUS. 

if. Distribution of property on dis- 
continuance of business by company — 
TVhat is ** iwrume,") — A reserve mode 
up of accretions to the value of real 
estate & goodwill is not “ income " 
within Income War Tax Act, 1917, 
s. 3 (9), but a reserve mode up to trading 
profits or that portion of a co.'s income 
which has not been paid out is undis- 
tributed income of the oo., tmlcss 
before the distribution it has become 
capital. — Re Anderson Estai’b, [1925] 
4 D. L. R. 116; [1925] 3 W. W. R. 
312 ; 36 Man. L. R. 279.— CAN, 
uj i, — A money- 

lender, visiting Berlin on business, 
purchased a lat^ consignment of toilet 
paper. Before dell very nod been made, 


he found a purchaser In London, to 
whom he re-sold the whole consignment 
at a profit. The transaction was out- 
side the scope of his ordinary business : 
— Held : the transaction, although 
isolated , was an adventure in the nature 
of trade, the profits of which wore 
assessable to income tax under 
Schod. D., Case I. — Kutijidoe v. 
Inland Revenue Comrs.. [1929] 
S. O. (Ct. of Bess.) 379.— SCOT. 

t I. . I— Morrison v. Minister 

OF Customs & Excise, [1928] 2 D. L. R. 
759 ; [1928] Exch. O. R. 75.— CAN. 

a i. .] — From the date of 

incorporation to 1920 a co.'s profits 
were allowed to accumulate until U., 
the manager Sc owner of all the shares, 
declared a dividend of 92 per cent, 
amounting to $40,000 paid out of such 
accumulated profits : — Held : such 
dividend was not a return of capital, 
but Income & subject to taxation. — 
Gagne v. Finance Minister, [1925] 
Exch. C. R. 19.— CAN. 

a ii. .] — Hope v. Minister of 

National Revenue, [1929] Ex. C. R. 
158.— CAN. 

d i. 8. P. Macphbrson v. Taxation 
Comr. (1927), 27 S. R. N. S. W. 106 ; 
44 N, S. W. W. N. 33.— AUS. 

sk. Income of accumulated fund — 
Voider will for benefit of testator^e 
children after tweyvty-one years.] — Held : 
such income was taxable under Income 
War Tax Act, 1917, as amended by 
10 & 11 Geo. ,5. c. 49, s. 41. — ^McLeod 
V. Customs Sc Excise Minister. [1925] 
Exch. O. R. 105 ; am., fl9263 3 D. L. R. 
631 ; [1920] S. C. R. 457.— CAN. 

si. .]— Minister of National 

Revenue v. Royal Trust Oo., [1931] 
S. 0. R. 485 ; 3 D. L. R. 474.— CAN. 
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96b. Sale of patent rights.] — A syndicate formed 
to work & develop a group of English & 
foreign patents carried on business mainly 
by granting licences to manufacturers at 
royalties. Certain foreign manufacturers re- 
fused to take licences, unless they were also 
given an option of purchase exercisable 
within a given period, & the syndicate 
entered into a contract with an American 
CO. to grant them a lioence to use & work the 
syndicate's American patents, with an option 
of purchase thereof. The co. having exer- 
cised its option of purchase, & paid to the 
syndicate a sum for the purchase of the 
American patents out & out, the Special 
Comrs. decided that profits on the sale of the 
patents arose in the course of the co.’s business 
& were chargeable to income tax : — Held : the 
Special Comrs. had not wrongly directed them- 
selves, & there was ample evidence to support 
their conclusion of fact. — Duckbu v, Kees 
Roturbo Development Syndicate, Inland 
Revenue Comrs. v. Rees Roturbo Develop- 
ment Syndicate, [1928] A. C. 132 , 97 L. .T. 
K.B. 317; 138L.T.598; 44T.L.R.307; 72 
Sol. Jo. 171 ; etib nom. Rees Roturbo Devel- 
opment Syndicate, Ltd. V. Ducker, Rees Ro- 
turbo Development Syndicate, Ltd. v. In- 
land Revenue Comrs., 13 Tax Cas.360, H. L. 

97. Add. Citation :~-affd. (1927), 43 T. L. R. 727, 
II* L* 

Add. Annotation : — FoUd. Mills v. .Tones 
(1929), 46 T. L. R. 118. 

97a. S. P. Mills v. Jones (1929), 142 L. T. 337 ; 
40 T. L. R. 118 ; 14 Tax Cas. 769, H. L. 

97b, Payments for grant of shop rights of patented 
invention.] — Applt. was managing director 
of a co. engaged in the dyeing industry, & 
also carried on the business of selling yam & 
machinery on his own account. He had 
invented now apparatus for dyeing which 
was patented in the United Kingdom & 
America, lie exploited this invention by 
providing & selling the necessary machinery 
to firms in America, & he did not dispute that 


he was assessable to income tax, under Case I. 
of Sched. D., on the profits made on the 
machinery. Under the agreements made 
with these firms, however, in addition to the 
price paid for the machinery, he was entitled 
to further payments for grant of “ shop 
rights,” i.e. the right of the purchasers 
to use the machinery & processes in their own 
mills or within a limited area. Applt. 
contended that these payments were for the 
acquisition of an exclusive licence to use the 
patented processes in a limited area, that 
they were payment for portions of the patent 
rights Sc therefore capital payments in respect 
of which he was not assessable. The Special 
Comrs. found that the agreements were 
primarily for the sale of machinery & that 
the grant to the purchasers of ” shop rights ” 
was consequential on the sale ; & therefore 
that the payments for the “ shop rights ” 
must be included with the payments for the 
machinery in the receipts of applt.'s busi- 
ness : — Held : the Comrs. had decided rightly 
on the evidence before them. — Brandwood 
V. Banker, Brandwood v. Inland Revenue 
Comrs. (1928), 14 Tax Cas. 44. 

98. Add. Annotations : — Distd. Dewhurst v. 
Hunter (1932), 146 L. T. 610. Refd. Davis v. 
Han’ison (1927), 11 Tax Cas. 707. 

99. Add. Citations: — suh nom. Jersey’s (Lord) 
Exeodtors V. Bassom, Derby (Lord) v. 
Bassom, 136 L. T. 274 ; 10 Tax Cas. 357. 

99a. .] — Applt. owned a stud farm Sc 

was assessed to income tax under Sched. B. 
in respect of the occupation of the land. He 
was also assessed under ScIuhI. D. in respect of 
fees paid for the services of his stallions. On 
an appeal against the a.sscssment under 
Sched. D. : — llehi : the enterprise in con- 
nection with the stallions, being separate 
from the ordinary enterprise attaching to the 
occupation of the land, was separately assess- 
able under Sched. D. — Glanely (Lord) v. 
Wightman (1932), 147 L. T. 466 ; 48 T. I.. R. 
G44, C. A. 


98 i. Compensaiinn for Joss of ojfice. ] — 
Where a co. of managing agents 
obtained a certain sum of money as 
compensation for the liquidation of the 
principal co., the amount la a receipt 
arising from business & is, therefore, 
liable to be assessed to income tax.- — 
He Turner, Morrison & Co., Ltd. 
(1928), I. L. K. 5G Calo. 211.— IND. 

98 il. Compensation for ivar injuries 
paid hy American authorities,] — Held: 
on the facts found by the CJomrs., their 
conclusion that the sums received were 
Income & liable to taxation was not 
justified. — Laird v. Inland Revenue 
Comrs. (1929), 14 Tax Cas. 395.— 
SCOT* 

99 i. Stud fees.] — Applt. was a farmer 
& breeder of horses, & occupied throe 
fanns, in respect of which he was 
assessed to Income tax under Schedule 
B. He was also the owner of a number 
of stallions which he used for the 
service of bis own mares, & in addition 
he sold for fees tboir services to the 
juares of other owners, the stallions 
travelling “ rounds ** for this purpose 
in the care of his own servants. He 
appealed against assessments to fnoomo 
tax made upon him under Schedule D. 
in respect of stallion fees, & the comrs. 
dwdded that in regard to stallion foes 
the expenses required to make the 
profits from service to mares, plus any 
expenses of keying up the stud to the 
number of stallions earning fees should 
be aUowed, but the number of horses 
to be used for replacement should not 


exceed one-third of those earning fees : 
— Held : applt. was asscssablo to 
income tax under Schedule D. in 
raspoct of profits from stallion fees. In 
accordance with the principle laid 
do\vn by the comrs. — Marshal v. 
Tweedy (1926), 11 Tax Cas. 524.— 
SCOT. 

k. Road now “ 99a i.*' 
sm. Money remiUed from branch 
office.] — Money remitted to the head- 
quarters of a firm in British India, 
from a branch situated in a foreign 
country, is presumed to be profits & 
not capital, & is assessable to income 
tax.— Rf Muruoappa Chettiar (1925), 
1. L. R. 49 Mad. 465.— IND. 

tn. Gift of money to jockey from race- 
horse owner after winning race.] — Held : 
an emolument which arose or accrued 
to the jockey by reason of his vocation 
as such, & liable to assessment for 
income tax. — Wing v. O'Connell, 
119271 1. R. 84.— IR. 

sp. Compensation for detention of 
eihiva requisitioned by Oovemmenl .] — 
Held : a trading receipt, & chargeable. 
— Alliance Sc Dublin Consumers’ 
Gas Co. v. M’Williamb, [1928] I. R, 1. 
— IR. 

■t. Profit from sale of land at enhanced 
price — Whether taxable.] — Stott v. In- 
land Revenue Comr. (1927), 48 
N. L. R. 471.— S. AP. 

•w. Profits of company — Maintaining 
dt conducting chd) for benefit of members 
— Whether taxable.] — Re Dibbugarh 

6 


District Club, Ltd. (1927), 1. L. R. 
55 Calc. 971.— IND. 

sy. Jailing houses — Taxable .] — 

Re Commercial IbiopERTiKS, Ltd. 
(1928), I. L. K. 55 Calc. 1057.— IND. 

8Z. Profits from unlawful enierptise — 
Sweepstakes. ]— Profits derived from 
carrji ng out a sweepstake, being 
profits derived from a criminal enter- 
prise, arc not assesaablo to income tax. 
— Hayes v, Duggan, [1929] I. R. 406. 
~1R* 

sa. Profits from sale of rights of co . — 
In pursttance of original scheme — 
Whether capital or income.] — Resp. co, 
acquired in pursuance of its objects 
certain platinum bearing properties 
from a vendor syndicate. The co. 
began development work on one of the 
properties, opening up some of the 
claims & sinking a shaft, but on en- 
ooimtering a strong flow of water 
stopped the work on the ground that 
it aid not want to expend money on 
a pumping plant, In view of the more 
important work of purchasing ali 
properties upon which the reef dis- 
covered by the co.’s technical advisor 
was found by him to exist. The oo. 
thereupon piirchusod certain further 
properties, thereby exhausting its 
cash resources. Thereafter one of tlm 
CO. ’8 directors stated that the occurrence 
of platinum in the properties required 
a large working capital, & suggested 
that a new powerful co. should be 
formed to take over the liglits held 
by reap. oo. The board of reap. co. 
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89b. Repaid excess profits duty.] — Wbere a trader 
was assessed to income tax on the amount of 
excess profits duty repaid to him : — Held : he 
had been rightly assessed. — Hux v. Mathews 
(1925), 10 Tax Cas. 26. 

99c. ,] — Nesbitt (A. & W.), Ltd. v, Mitchell 

(1926), 11 Tax Oas. 211, 0, A. 

Annotation: — Apld. Olivo & Partington v. Rose (1929), 73 
Sol. Jo. 766. 

99d. Repayment after trading ceased.] — 

Held : liable to be assessed to income tax.— 
Kirkb*s Trustees v. Iniand Revenue 
OoMRS. (1920), 136 L. T. 682 ; 11 Tax Cas. 
323, H. L, 

Annotation: — Apld. Olive & Partington v. Rose (1929), 73 
Sol. Jo. 766. 

99 e. Appropriate case.]— Fefd : the whole 

amount assessed under Case VI. was correctly 
so assessed. — Olive So Partington, Ltd. v. 
Rose (1929), 73 Sol. Jo. 766 ; 14 Tax Cas. 701. 

99f. Sum set of! against unpaid duty.] — 

Applt. became liable for the payment of 
excess profits duty in respect of the profits of 
his business in 1918 & 1919. By agreement 
with the Revenue authorities the greater part 
of that duty was not paid when due, but was 
allowed to stand over as an amount due to the 
Revenue. In 1920, however, applt. *s busi- 
ness suffered a big loss & there was a large 
deficiency in duty. By agreement in Jan. 
1923, after setting off the sums due to the 
Revenue from applt. for excess profits duty 
for 1918 So 1919 So those due to be repaid 
by the Revenue to applt. in respect of his 
losses in 1920, a small balance was due to 
applt. So was repaid to him in Jan. 1923. 
Applt. was assessed to income tax for 1923 
on the amount of ‘the excess profits duty so 
set off, the contention of the Revenue being 
that in effect the excess profits duty for 1918 
So 1919 had been repaid to applt. ; — Held : 
the mutual agreement to set off one claim 


against the other amounted to a payment by 
applt. within Finance Act, 1921 (c. 32), s. 36, 
So a repayment by the Revenue, So the amount 
of such repayment was a subject-matter of 
income tax for 1923. — Tarrant v. Roberts 
(1930), 47 T. L. R. 199 ; 76 Sol. Jo. 27 ; 16 
Tax Cas. 764. 

99g. Profits made in illegal business.] — Income 
Tax Acts are not necessarily restricted in 
their application to lawful businesses only. 
The question is one of construction of the 
particular words used. — Canadian Minister 
OF Finance v. Smith (1920), 42 T. L. R. 734 ; 
70 Sol. Jo. 941 ; sub nom* Minister of 
Finance r. Smith, 96 L. J. P. C. 193, P. C. 

Annotation : — Consd. Mann v. Nash (1932), 48 T. L. R. 287. 

99h. .] — In the course of his business as an 

amusement caterer, to the conduct of part 
of which no objection could be taken on the 
groimds of illegality, applt. provided licensed 
victuallers So others with automatic machines 
for use for unlawful gaming : — Held : 

(1) although the profits denved from these 
transactions were the profits of an illegal 
trade, they were chargeable to income tax ; 

(2) profits made from the re-sale of certain 
of the machines were chargeable on the 
ground that only the use of the macliines. So 
not their possession, was illegal. — ^M ann v. 
Nash, [1932] 1 K. B. 7.52 ; 101 L. J. K. B. 
270 5 147 L. T. 164 ; 48 T. L. R. 287 ; 76 
Sol. Jo. 201 ; 16 Tax Cas. 623. 

. Repayment of sum illegally demanded by 
Food Controller for licence to purchase milk.] 

— Held : in the computation of liability to 
income tax the amount repaid must be 
treated as a receipt of the year in which it 
was originally paid to the Food Controller. — 
English Dairies, Ltd. t?. Phillips, English 
Dairies, IjTD. v. Inland Revenue Comrs. 
(1927), 11 Tax Cas. 597. 


approved of this & an agrrcenient was 
univod at whoreby In elTect resp. co. 
sold Its properties to the new co., 
resp. CO. naviTig been assessed to pay 
income tax on the profits arising out 
of the sale : — Held : the profits result- 
ing from the sale to the now co. were 
obtained In an operation of business 
ill a selicme for profit making & wei*© 
therefore income ffc not accruals of a 
capital nature. — Inland Ufa’isnuk 
C oMns. r. Leyden BK uo Platinum, 
Ltd.. (19291 App. I). 137.— S. AF. 

sb. Deductions for elevator reserve «£• 
commercial reserve made from payments 
to farmer by co-operative wfuioi pro- 
ducers* association*] — Held: the deduc- 
tions in question are but loans or 
advances under contract made by the 
farmers out of the price of thoir grain 
to the applt. for carrying on the 
business & acquiring elevators, which 
arc all repayable to the gi'ower, & are 
not gains or profits of the assocn. 
within Income War Tax Act, 1917, & 
are not taxable under the said Act. — 
Saskatchewan Co-operativk Wheat 
P iioDUCERs, Ltd. t>. Minister of 
National Revenue, [19291 Ex. C. li. 
180; affd., [1930] S. C. R. 402; 3 
D. L. H. 162.— can. 

to. Piofits of storage of whisky by 
distillery company ,] — ^A distillery oo. 
owned bonded warehouses, in which, 
on certain conditions, it undertook to 
store its customers* whisky, after 
purchase, for three years, or for a 
longer period, as required. The con- 
ditions were (inter alia) that, in return 
for storage, customers should pay to 
the CO. a sum calculated by taking a 
fixed rontohargo per cask of whisky 


for each week of storage, less a 
deduction for any deficiency duo to 
leakage. The deduction for de- 
ficiencies coul(i not bo asccrtairuHl 
until the casks were removed at the 
conclusion of stomgc, &■, until then, no 
sum WHS demandablo fmiii customers. 
The Revenue maintained that. In 
osUinating the co.'s profits & gains tor 
purposes of income tax, the weekly 
rent charges fell to bo treated as 
profits accniing week by week, &, 
subject to an allowance being made for 
the deficiencies as ultimately ascer- 
taiuod, should bo brought into account 
as profits of tho year in w'hlch they 
accrued ; — Held : the profits from 
storage contracts were neither earned 
nor ascertainable until those contracts 
had been completed, & ought not, 
therefore, to enter into the computa- 
tion of tho co.’s profits & gains for the 
purpose of income tax in any year 
before that in which the coutrocls wore 
completed , — D ai lu ai ne -T alisker D is * 

TILLERIES V. INLAND REVENUE COMRS., 

(1930] 3. C. 878 ; 15 Tax Cas. 613.— 
SCOT. 

sd. Damages for failure to repair ship 
within specified period — Based on loss 
of profits,] — Shipowners purohasod a 
ship secondhand, which required ex- 
tensive repairs, Tho vessel was im- 
mediately put into the hands of 
ship builders to carry out tho i“epalr8, 
but they failed to complete the repairs 
until five months after the expiry of 
the period specified in their lender. 
Tho owners having claimed as damages 
a sum based on the estimated profits 
which the ship wonld have earned 
during the five months, the claim was 


ultimately compromised by a payment 
of £3,000 : — Held : this sum con- 
stituted profits on which tho owners 
were liablo to Income tax, in respect 
that it was compensation for Uio loss 
of trading profits, not for injury to a 
capital asset.-” BimM AH Steam Ship Co. 
V . Inland Revenue Comr«.. [1931] 
S, C. 156 ; 16 Tax Cos. 67.— SCOT. 

se. Royalty .] — Applt. sold to a co. 
land, Including minerals, for a cash 
sum, shares in the co., & a royalty, 
so called, reserved of 10 per cent, of 
all oil, etc., produced & saved from 
the land free of cost to applt, on tho 
premises. The oo. covenanted to 
commence & continue drilling opera- 
tions, &, on discovery of oil, to mstal 
machinery for pmnping it, etc. It 
struck oil, sold ml tho oil produced in 
1927. & paid to applt., as being the 
royalty under tho agreement, one- 
tenth of the gross proceeds thereof. 
Tho question now in issue was whether 
or not applt.. In respect of the amount 
so received by her os royalty, was 
assessable by tho Crown for income 
tax under Income War Tax Act, 1917 
(Dom.), os amended. Applt. was not 
a dealer in or in the business of buying 
& selling oil lands or leases : — Held : 
applt. was not so assessable. — Spooner 
i>. Minister of National Revenue, 
[1931] S. 0. R. 399 ; 3 D. L. R. 136 ; 
revsg., [1931] 1 D. L. R. 723 ; (1930), 
Ex. C. R. 229.— CAN. 

Bf. Paymjsnts by insurance company 
for loss of profits <St fixed charges ,] — 
British Columbia Fir & Cedar 
Lumber Co., Ltd. v. Minister op 
National Revenue, [19301 Ex. C. R. 
69.— CAN. 
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99k. Boyaltles.] — co. oarried on bniamess in 
the United iningdom as litera^ agents, 
acting on behall of authors in making 
arrangements with publishers & others for 
the publication or disposal of authors’ 
literary productions. The co. remitted to 
the authors the royalties less the co.’a com- 
mission Sc expenses. The co. was assessed 
for the year 1926-20 in respect of sums paid 
under such arrangements to certain authoi's 
who were not resident in the United 
Kingdom. The books concerned were 
written out of the United Kii^dom, The 
CO. appealed to the Special Comrs. The 
Comrs., in an interim aecision, determined 
that the copyright royalties in question were 
not profits or gains arising from any trade, 
profession, or vocation ex^cised in the 
United Kingdom ; that they were profits 
or gains arising from property in the united 
Kingdom ; Sc that the non-resident authors 
were assessable in the name of the co. under 
rule 5 of the General Buies. At a further 
hearing the Comrs. held that the assessments 
should be tmder Case VI. of Sched. D, Sc 
they should be in the amount of the royalties 
less the agents’ commission Sc incidental 
expenses, so far as they related to the 
royalties brought into charge, Sc not, as con- 
tended on behu^ of the revenue, without any 
such deduction. Both parties appealed : — 
Held : that the royalties were annual profits 
or gains arising from property in the United 
Kingdom Sc so were assessable under Sched. 
D ; Sc that allowance should be made in the 
assessments for the expenses indicated. — 
CuBTis Brown, Ltd. v. Jarvis ; Jarvis v, 
Curtis Brown, Ltd. (1929), 14 Tax Cas. 
744 ; 73 Sol. Jo. 819. 

991. Purchase of bonds cum coupon & simul- 
taneous sale ex coupon — Tax deducted from 
Interest — Whether balance assessable.] — A 

CO. carrying on business as a loan & finance 
CO. had dealings in the course of this business 
in stocks, shares & other securities. They 
bought Treasui*y Bonds cum coupon & at the 
same time sold bonds of the same nominal 
value ex coupon. By cashing the coupons 
detached they received interest on the bonds 
less income tax deducted under Sched. C. ; — 
Held : the net interest received by the co. 
having been taxed under Sched. C. could not 
again be brought into account for the pur- 
pose of the assessment of income tax under 
Sched. D. in respect of the profits or gains 
of the co.’s business. — Thompson v. Trust 
Sc Loan Oo. op Canada, [1932] 1 K, B. 517 ; 
101 L. J. K. B. 342 ; 140 L. T. 309 ; 48 
T. L. B. 209 ; 10 Tax Cas. 394, C. A. 

99m. Remission of debt.] — In 1919 api>lt. co. 
entered into a contract with an oil-producing 
co. for the purchase of petroleum for a 
minimum period of twenty years. Applt. 
co. was adversely affected by the slump in 
the petroleum business in 1921 Sc was unable 
to meet its liability under the contract for 


oil supplied, etc. Accounts of applt. co.’s 
business were made up for the year ended 
June 30, 1921, Sc for the eighteen months 
ended Dec. 31, 1922. A^ June 30, 1921, the 
agreed amoimt owing to the oil-producing 
CO. under the contract was £1,073,281; at 
Sept. 30, 1921, the amount was £1,270,232. 
Under the terms of an agreement ^ted 
Nov. 26, 1921, applt. co. paid to the producing 
co. the sum of £326,000 Sc was released by the 
producing co. from its liability to pay the 
balance remaining due, viz., £945,232. The 
amotmt so released was carried direct to 
applt. co.’s balance sheet Sc was shown as a 
separate item under the head ** Beserve ” 
at Dec. 31, 1922. The Crown contended 
that the amount released should be brought 
into account in computing applt. co.’s profits 
for purposes of income tax Sc Corporation 
Profits Tax, either in the account for the 
eighteen months to Deo. 31, 1922, or, alter- 
natively, in the account for the year to 
June 30, 1921, that account being re-opened 
for the purpose. The Special Comrs. held 
that the amount released should be brought 
into the profit Sc loss account of the co. for 
the eighteen months to Dec. 31, 1922 : — Held : 
the amount remitted should not be included 
as a receipt in the account for the eighteen 
months to Dec. 31, 1922, Sc the account for 
the year to June 30, 1921, should not be 
re-opened Sc adjusted by reference to the 
remission. — ^British Mexican Petroleum 
Co., Ltd. v. Jackson, British Mexican 
Petroleum Co., Ltd. r. Int.and Kevenue 
Comrs. (1932), 16 Tax Cas. 670, H. L. 

100. Add, Annotationa : — Consd. I. B. Comrs. v. 
Forth Conservancy Board, [1929] A. C, 213 ; 
Loeming v, Jones (1929), 141 L. T. 472. 
Retd. Forth Conservancy Board v, I. B. 
Comrs., [1931] A. C. 640. 

104. Add. Annotationa : — Consd. I. B. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 
Apld. Forth Conservancy Board v. I. B. 
Comrs., [1931] A. C. 640. Refd. Brighton 
College V. Marriott, [1926] A. C. 192 ; 
Salisbury House Estate v. Fry (1929), 98 
L. J. K, B. 722 ; I. B. Comis. v. Sneath 
(1932), 48 T. L. B. 241. 

104a. Government grant to dock company.] — 

Moneys received by a dock-owning co. from 
a gi'ant made by the Uneniployment Grants 
Committee under authority of a vote of 
Parliament to assist them in carrying through 
the work of extending their docks are not 
profits or gains of the trade carried on by 
the CO. within Case 1 of Sched. D. of 1918 
Act. — Crook v. Seaham Harbour Dock 
Co. (1931), 96 J. P. 13 ; 48 T. L. B. 91 ; 76 
Sol. Jo. 830 ; 30 L, G. B. 37 ; aub nom, 
Seaham Harbour Dock Co. v. Crook (1931), 
16 Tax Cas. 333, H. L. 

Anmtaticm : — Distd. Westcombo v. Hadnock Quairias, Ltd. 

(1931), 10 Tax Cas. 1.37. 

104b. River dues — Surplus income appiieable in 


PART V. SECT. 1, SUB-SECT. 2. 

q i, Tncreaae in price to meet 

dcficAi in electriaity undertaMny.] — A 
town council Incurred a deficit on the 
wiirkiug of Its electridtjr tmdertakiiiff- 
The council was also the local authority 
carrsing on the manufacture & dism- 
bution of gas within the area. 8c, in 
order to meet the deficit on Its doo- 
trioity undertaking, It increased the 


price of gas by an amount estimated to 
>iold an additional revenue of £5,000 a 
year stirphis to the estimated require- 
ments of the gas undertaking. Suiyib 
of £5,000 were thereafter annually 
debited in the accounts of the gas 
undertaking & credited in those of the 
electricity undertaking : these 

sums of £5,000 were properly Included 
in the profits of the gas undertaking for 
income tax purposes, irrespective of 

6 


the purpose to which they were applied. 
— ALLOJL MAGtSTRATfiJS V. INTAND 
Hjbvbnitk 0O1ICR8.J noaij S. O. 656; 
16 Tax Cas. 451.-^OT. 


so. TranmiaaUm of etedricUy 
supply of ait ihrough pipes.} — Hdd : 
the 00 . did not carry on the buMness 
of ** manufacturer within Assessment 
Act, 8. 10 (1) (<D:— lee Ooi:4BHAi7 Sc 
Nor. Okt. LzaaT & Powxr Oo. (1027), 
60 O. L. B. 405.— CAII. 



VoL ZZVni.— booBw flK. CaiM lOtt— llte. 


dlicntloii of CoiiMrvucjr BoMd^h-A con- 
terrancy board waa edtablished by statute to 
preserve & improve a river A firth A to 
control 'the nav^ation thereio. Its members 
were appointed or elected by local authori- 
tiest Govt, departments, railway cos# A ship- 
owners. It possessed wide powm to dredge, 
lijght, buoy & otherwise improve the naviga- 
tion of the river, A it was empowered to levy 
dues on vessels entering the river or firth. 
These dues constituted its sole revenue, A 
were directed by statute to be applied to the 
piloses of the undertaldng as the Board 
mj|^t determine : — Meld : the board was 
assessable to income tax on the surplus 
revenue arising from these dues under 
Case VL of Sched. D of 1918 Act. — ^P orth 
Conservancy Board v. Inland Bbvbnub 
CoaiRS,, [1931] A. 0. 640 : 100 L. J. P. 0. 193 ; 
146 L. T. 121 ; 96 J. P. 160 ; 47 T. L. R. 
429 ; 76 Sol. Jo. 369 ; 29 L. G. R. 641 ; 
eub nom. Inland Revenue Combs, v. Forth 
Conservancy Board, 16 Tax Oas. 103, 
H. L. 

112. Add. AnnoUdiona: — Dtstd. Forth Con- 

servancy Board v. I. R. Comrs., [1931] A. C. 
640. Reid, I. R. Comrs. v. Forth Con- 
servancy Board (1928), 14 Tax Oas. 709. 

112a« Company — Carrying on several businesses.] — 
A CO. may carry on more than one tr^e 
within 1918 Act, Schedule B., Case 1. 
Whether the activities of a co. con^itute one 
business or two separate businesses is a 
question of fact.— Scales v. Thompson 
(George) & Co., Ltd. (1927), 138 L. T. 331 ; 
13 Tax Cas. 83. 

113. Add. Ciiaiion : — 10 Tax Cas. 29. 

Add. Annotations : — ^Expld, Leeming v. Jones 
(1929), 141 L. T. 472. Dlstd. Jones v. Leeming, 
[1930] A. 0, 416. Held, Re Bankruptcy 
Notice (No. 292 of 1928) (1928), 44|T. L. R. 
638; I, R. Comrs. v. Lysaght, [1928] A. C. 
234; Bees Boturbo Development Syndicate 
V. 1. B. Comrs., Bees Boturbo Development 
Syndicate v. Ducker (1928), 13 Tax Cas. 366; 
Forth Conservancy Board v. I. B. Comrs., 
[1931] A. 0. 640. 

114. Add. Citations : — [1921] A. C. 312; 96 
L. J. K. B. 379 ; 136 L. T. 680 ; 43 T, L. B. 
116 ; 71 Sol. Jo. 18 ; 11 Tax Oas. 297, H. L. ; 
affg., [1926] 1 K. B. 660. 

Add. Annotaiions: — Refd. Kirke’s Trustees 
V. 1. B. Comrs. (1926), 136 L. T. 682 ; Nesbitt 
V. Mitchel (1926), 11 Tax Cas. 211; Oon- 
stantinesco v. B. (1927), 11 Tax Oas. 730; 
Devon Mutual Steamship Insce. Assocn. v. 
Ogg (1927), 13 Tax Cas. 184; I. B. Comrs. v. 
Newcastle Breweries (1927), 12 Tax Cas. 927 ; 
Rees Boturbo Development Syndicate v. I. R. 
Conors., Rees Boturbo Development Syndicate 
V. Ducker (1928), 13 Tax Cas. 366 ; Jones v. 
Leeming, [1930] A. 0. 416 ; Taxes Comrs. v. 
British Australian Wool Realization Assocn., 
Ltd. (1930), 47 T, L. R. 67. 

114a. ** Turning over cotton mills.] — During 

the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation knownlocally as “turning over** 
a cotton mill, i.e. acquiring a controlling in- 


terest in the mUl, organising its administra- 
tion A finances, A reselling it to a new co. 
The operation was suoceesfm A applt. joined 
other syndicates, oomposed puMy of the 
same persons engaged in “ turning over ** 
three other mills. In each case a profit 
resulted to applt. On Mar. 24, 1923, the 
additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule D. for the year 1919-20. 
The book was not delivered to the general 
comrs. until Apr. 18, 1923 ; notice was given 
to applt. on May 6, 1923, A the assessment 
was signed by the general comrs. on Sept. 6, 
1923: — Held: (1) though each adventure 
of “ turning over ** a miU, taken singly, was 
not a trade, but a capita transaction, yet 
the succession of such adventures, in each of 
which applt. took part, might constitute the 
carrying on of a trade, A the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole of the facts, A 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
income tax ; (2) the assessment was made in 
time, having been made when it was signed 
by the additional comrs. within the three 
years allowed by 1918 Act, s. 126 (2), A the 
subsequent steps need not be within that 
time. — ^PicKPORD v. QumKB, Piokford v. 
Inland Revenue Combs. (1927), 138 L. T. 
500 ; 44 T. L. R. 16 ; 13 Tax Cas. 261, C. A. 

114b. Isolated transaction — ^Assimment of 

option.]— Reap, joined with three other persons 
in obtaining an option to purchase a rubber 
estate in the Malay Peninsula. As the 
estate was too small for resale to a co. for 
public flotation, they acquired a further 
option to purchase an adjoining estate. 
XJltimately the two estates were sold to a co. 
at a profit. Besp. having been assessed to 
income tax on a sum representing his net 
share of the profit appe^ed. The Comrs. 
found that resp. acquired the property or 
interest in the property with the sole object 
of turning it over again at a profit, A that he 
at no time had any intention of holding the 
property or interest as an investment, A 
confirmed the assessment. They subse- 
quently found, on the case being referred 
back io them, that the transaction was not 
a concern in the nature of trade : — Meld : 
having regard to the finding of the Comrs. 
that the transaction was not a concern in 
the nature of trade, A to its being an isolated 
transaction of purchase A resale of property, 
the profits arising therefrom wei^e not m the 
nature of income but were an accretion to 
capital, A were therefore not subject to tax 
under 1918 Act, Sched. D, Case VI. — Jones 
V. Leeming, [1930] A. C. 416 ; 99 L. J. K, B. 
318 I 148 L. T. 60 ; 46 T. L. B. 296 ; 74 
Sol. Jo. 247 ; svb nom. Lekmeng v. Jones, 
16 Tax Cas. 333, H. L. 

116a. Profits from ownership of land — Whether 
Schedule A. assessment conclusive — Com- 
pany letting out offices — Rents A profits 
from contracts for services.] — ^A co. formed 
to acquire, manage, A deA with a block 


PART V. SECT, a, SUB-SECT. 1.— A. 

110 !. €Mf eM--€fharging visUora 
for uae of linka.h^Bdd : tbe manage- 


ment of the mxmlolpal solf oonrees 
was a trade or business the profits of 
which were assessable to inoomo tax 
under Sohed. D., Case I. — amNOUSTm 
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Golf Cotmsx Commxttbe v. Iklakp 
Hsvnsus Combs., [1929] S. C. (Ot of 
Seas.) 419.— SCOT. 
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of buildings let out the rooms as un- 
furnished offices to tenants. The co. pro- 
vided a staff to operate the lilts & to act 
as porters & watch Sc protect the building. 
The CO. also provided certain services, 6u<Si 
as heating & cleaning, for the tenants if 
required, at an additional charge. For each 
of the four years ending April 6, 1926, 1926, 
1927, & 1928 the co. was assessed under 
Sched. A to income tax on the gross value of 
the building as appearing in Qbie valuation 
list under the Valuation (Metropolis) Act, 
1869 (c. 67). The co. admitted ite liability 
to be assessed in respect of its profits from 
the services supplied to the tenants under 
Sched. D, but wie Crown claimed in making 
the assessments under Sched. D to include 
the rents of the offices as part of the receipts 
of the trade, making allowance for tax 
assessed imder Sched. A : — Held : the rents 
were profits arising from the ownership of 
land in respect of which the assessment 
under Sched. A was exhaustive, & they 
therefore could not be included in the 
assessment under Sched. D as trade receipts 
of the CO. — Fry v. Sausbuby House Estate, 
Ltd. ; Jones v. City of London Heal 
Property Co., Ltd., [1930] A. C. 432 ; 99 
L. J. K. B. 403 ; 143 L. T. 77 ; 46 T. L. R. 
336, 358 ; 74 Sol. Jo. 232 ; 15 Tax Cas. 266, 
H. L. ; affg,, S. C. Salisbury House Estate, 
Ltd. V. h^Y, [1930] 1 K. B. 304, C. A. ; & 
City of London Real Property Co. v. 
Jones, 45 T. L. R. 573, C. A. 

Annotatiwis : — Ezpld. H«arc & Co. v. Colly er (1932), 48 
T. L. R. 2r)C. Consd. Thompson v. Trnst & Loan Co. of 
Canada (1932), 48 T. L. 11, 209. Reid. I. 11. Comrs, v, 
Scottish Central Electric Power Co. (1931), 145 L. T. 169. 

116b. Licensed houses owned by brewery 

company.] — ^H oare & Co., Ltd. v. Cou-yer, 
]S"o. 292b, post. 

118. Add, Annotations : — Consd. Leeming v, Jones 
(1929), 141 L. T. 472. Folld. Glancly v. 
Wightma-n (1932), 48 T. L. R. 044. Refd. 


Jersey^s Exors. r. Bassom, Derby v, Bassom 
(1926), 186 L. T. 274; I. R. Comrs. v. 
Lysaght, [1928] A. C. 234. 

llSa, .] — Glanely (Lord) v, 

Wightman, No. 99a, ante, 

119a. Trading •• — What amounts to — Opera- 
tions of partnership during winding up.] — 
Resp. firm carried on a large business of 
com & seed merchants between Mar. 1923 
Sc Mar. 31, 1926, when the partnership 
which was for a limited time came to an end. 
Under Partnership Act, 1890 (c. 39), s. 38, 
tke partners, after dissolution, bad authority 
to bind the firm, & their rights Sc obligations 
continued so far as necessary to wind-up 
the affairs of the partnership. At the time 
of dissolution, on Mar. 31, there were large 
contracts outstanding, Sc in the course of 
completing those contracts after dissolution 
a profit of £6,190 was made in the year 
ending Apr. 1927, which was assessed to 
income tax. In the course of the winding- 
up, large quantities of grain were delivered, 
payments for which were recovered Sc freight 
was paid ; other items dealt with were dis- 
charging, lighterage, Sc storage of grain, 
arbitration fees, & gratuities to the late 
employees, bank charges, Sc interest. During 
the winding-up the partners Sc staff were thus 
employed, Sc the gratuities to the staff were 
given for their work. The comrs., on those 
facts, decided that the partners were trading 
during the winding-up, & the profits of such 
trading were consequently liable to income 
tax ; — Held : what was done after dissolution 
constituted trading, the profits of which were 
rightly assessed to income tax. — Hillerns Sc 
Fowler V. Murray (1932), 146 L. T. 474 ; 48 
T. L. R. 213 ; 17 Tax Cas. 77, C. A. 

Add, Annotations : — As fo (2) Consd. Alabama 
Coal, Iron, Land Sc Colonization Oo. v, Mylam 
(1926), 11 Tax Cas. 232 ; Leeming v, Jones 
(1929), 141 L. T. 472. Refd. Rees Roturbo 


119 i. PonUry farm.]- 

Lean r. Inland Revenue, No. 77 1, 
an/€. — SCOT. 

gf. Difference in value of stock-in- 
trade on sale of business.] — liehp. & 
his partner sold tbelr bosiness to a co. 
They treated Iheir block -in -trade as 
of the value of £43,357. but the 
co. treated it as being worth £58.383 ; 
— field : the dilTcrcneo between tbo 
two sums was not b piofit derived from 
tbo business of the pailnership, & 
resp. was not assessable for income tax 
In respect of hJs share uf such dlfferenoo. 
— DouoHTy V. Comb, ok Taxeh. U027] 

A. C. 327 ; 96 L. J. P. C. 45 ; 136 L. T. 
70C ; 43 T. L. H. 207.-— N.Z. 

si. Sale ty lumber company of timber 
at profit.] — Held : not a sale in the 
ordinary course of trading by the co., 
but a sale of pait of its capital aeaete, 
& tho amount received was an apprecia- 
tion of capital. — A.-Q. fob Bbitish 
Columbia v. Standard Lumber Co., 
Ltd., (19261 2 W. W. B. 167; 30 

B. C. B. 481.-~CAN. 

sm. Purchase, conversion, dt re-sale 
of ship — Isolated transaction.] — A ship 
repairer, a blacksmith, & a fish sales- 
man's employee, who had not pre- 
viously been connected with each other 
In buHiuues, bought a cargo steamer, 
converted It, partly by their own 
laViour, into a steam drifter, & sold It 
within four months of the date of 
purchase at a profit i—Held : the 
transaction, though isolated, was the 
carrying on of a trade, the profits of 
which were assessable to income tax. — 
Inland Bevenue Combs, v. Liviko- 


N, (19271 S. C. 251; 11 Tax C!as. 

.—SCOT. 

sn. Carrying on a trade — What 
amounts to — Question of law .] — The 
question whether a taxpayer in buying 
& selling land was carrying on tho trade 
or business of a land jobber so as to 
make the proceeds of such sales part of 
bis gross Income is a question of law, 
& an inference drawn by the Special 
income Tax Ct. from the facts found 
by it does not bind the ct. to which 
a case has been stated under s. 00 of 
Act 40 of 1925. — Inland Bevenub 
Comb. t>. Stott, [1928] App. D. 252. — 
S. AF. 


so, StatvifnryirusUesnumaging recrea- 
tion ground .] — ^A body of trustees w^ere 
appointed under a provisional order to 
bold & manage certain land in a burgh 
as a recreation groimd. The trustees 
were Ip pent elected by the holders of 
season tickets of admission to tho 


groimd, & in part appointed by the 
town council of the burgh from among 
its members. Tho ground was laid out 
in gardens, tennis courts, Sc bowling & 
putting greens & was open to the 

S ubllc on payment, admission being 
y season, monthly, fomightly, or 
dally tickets. Tho great majority of 
those admitted wore dally ticket 
holders. Tho revenue of the trustees 
from the sale of tickets exceeded the 
expenses of management : — Held : the 
trustees carried on a trade or business. 
& not a mutual assocn. for the benefit 
of a body of subBcrlbers. — ^I nland 
Bevenub Combs, v, Stonbbavbn 
Becreation Obound Tbustkes, [1030] 
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S. C. 206 : 16 Tax Oas. ilO.-flCOT. 

8v, l*rofitB from change of invest- 
ments.] — An insurance co, was em- 
powered, in terms of its articles of 
assocn., to sell, , . . deal with & 
turn to account any of tlio assets of 
the CO.** I'he CO. invofstod its reserve 
funds in British Govt, securities. 
From the date of the co.*8 Incorporation 
in 1910 till 1928 it occasionally changed 
its Investments in these securities. In 
several years there were no sales of 
investments. In 1928 the co. mado a 
profit of £4,800 on tho realisation of 
certain investments. The General 
Comrs. found that this profit was not 
mode by trading & was not assessable : 
— Held : tho question whether a profit 
was made by trading was one of fact 
& there was evidence Justifying tho 
finding of the Comrs. — I. R. Combs, v. 
Scottish Automobile Sc Genebal 
Insurance Co., (1932] S. C. 87 ; 10 
Tax Oas. 381.— SCOT. 

PART V. SECT. 2, SUB-SECT. 1.— B. 

d i. Pormed to aeguire l 

Profit on resale.h—A limited co. was 
formed in 1911 to acquire a heritable 
estate belonging to a trust, the sharc- 
holdora being the beneficiaries of the 
trust. The objects of the oo., as set 
forth in its memorandum of assocn., 
included the purchase, development. Sc 
sale of heritable property.. The oo. 
held the estate till 1921, after which it 
gradually sold portions of it. It also 
bought in 1911, 8c re-sold in 1925, 
another heritable property : 

the 00 . waa aseessaole to Income tax 
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Devdopment Syndicate v. I. B. Oomie., Rees 
Baturbo Development Syndicate v. Ducker 
(1928), 13 Tax Oas. 806. GeneraUy, Refd. 
Hall v. I. B. Comrs. (1926), 136 L. T. 759. 

121. Add. AnnoicUiona: — Dlstd. Alabama Coal, 
Iron, liand Sc Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 282. Refd. Taxes Comrs. 
V, British Australian Wool Bealization 
Assocn., Ltd. (1930), 47 T. L. B. 67. 

122. Add. Annotdlion : — ^Refd. Bees Boturbo De- 
velopment Syndicate v. I. B. Comrs., Bees 
Boturbo Development Syndicate v. Ducker 
(1928), 13 Tax Cas. 366. 

122a. Managing trust lands for benefit of 

holders of Alabama bonds.] — Beld: a trading 
CO., & assessable on profits made in the 
realisation of such lands. — Atjlu ama Coai., 
Iron, Land & Colonization Co., Ltd. v. 
Mylam (1926), 11 Tax Cas. 232. 

Aniwlaiwti : — Consd. Taxes Comrs. v. British Australiaa 
Wool Bealization Assocn., Ltd. (1930), 47 T. L. R. 67. 
122b. Sale of property by builder & contractor.] — 
Spibhs & Son, Ltd. v. Ogden (1932), 17 
Tax Cas. 117. 

128. To cross-references before this case add ; 

“ See, also, Finance Act, 1927 (c. 10), s. 24.” 
125. Add. Annotation: — Refd. I. B. Comrs. v. 
Yorksliire Agricultural Soc. (1927), 44 T. L. B. 
69. 

After this case add : “ see, now. Finance Act, 
1924 (c. 21), s. 23.” 

127. Add. Citations : — 95 L. J, K. B. 356 ; 10 Tax 
Cas. 213. 

Add. Annotations: — Generally, Consd. Girls* 
Public Day School Tinst v. Ereaut (1930), 99 
L. J. K . B . 643 . Refd. General Medical Council 
V. I. B. Comrs., English Branch Council of 
General Medical Council v. Same (1928), 97 
L. J. K. B. 578 ; Stoke-on-Trent Be venue 
Officer V. Stoke-on-Trent Assessment Com- 
mittee & Potteries Electric Traction Co., etc., 
etc. (1930), 143 L. T. 650. 

128. Add. Annotation : — Refd. Levene v. I. B. 
Comrs., [1927] 2 K. B. 38. 

129. Add, Citation: — 10 Tax Cas. 424. 

Add. Annotation : — Refd. Levene v, I. R. 
Comrs., [1928] A. C. 217. 

130. Add, Annotation : — Consd. I. R. Comrs. v. 
Lysaght, [1928] A. C. 234. 

131. Add. Annotations: — As to (1) Consd. 1. R. 
Comrs. V. Lysaght, [1928] A. C. 234 ; Proctor 
V. ByaJl, ByaJl v. Proctor (1928), 14 Tax Cas. 
204. As to (2) Refd. Fleming v. Wilkinson 
(1025), 10 Tax Cas. 416. Generally, Refd. 
Levene v. I, B. Comrs., [1927] 2 K. B. 38. 

131a. .] — xVpplt. was em- 

I)loyed by a British co. as general manager of 
their sugar estates in Demerara where he 
lived & where his salary was wholly earned & 
paid. He was in England on leave from 
June to Sept. 1918, & during that time the 
co., at his request, placed to the credit of his 


banking account in England iB625, being an 
advance on account of salary filing due 
before Apr. 6, 1019, &c an assessment to 
income tax was made upon him for the year 
1918-19 in respect of this sum under Schedule 
D., Cose V. His wife had been for several 
years, & was throughout the year 1918-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in England in 1918, applt. 
lived for the most part in hotels & in fact 
spent only one ni^it at the house. The 
Special Comrs. having decided that applt. 
was resident in the United Kingdom during 
the year ending Apr. 5, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom during that year from 
an employment abroad : — Held : inasmuch 
as applt. *8 salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must be regarded as remitted to him 
from abroad & as constituting income from 
a foreign possession chargeable under 
Schedule D., Case V. — Fleming v. Wiijcinson 
( 1925), 10 Tax Cas. 416, C. A. 

131b. .] — Consideration of the meaning of the 

expressions resident ” & “ ordinarily resi- 
dent ** in Income Tax Act, 1918 (c. 40). — 
Levene v. Inland Revenue Comrs., [1028] 
A. C. 217 ; 97 L. J. K. B. 377 ; 139 L. T. 1 ; 
44 T. L. B. 374 ; 72 Sol. Jo. 270 ; 13 Tax Cas, 
486 H. L. 

Annotaiiims f — Distd. T. B. Comrs. v. Lysafirht, [1928] A. C. 
234. Consd. R. v. St. Marylebone Income Tax Comrs., 
Ex p. SchloBinsrer (1928), 13 Tax Gas. 746; Frye. Burma 
Corpn. (1029), 98 L. J. K. B. 093. 

181c. .] — No special or technical meaning is 

attached to the terms “ resident ** & 

“ ordinarily resident ’* as used in 1918 Act ; 
accordingly the question whether a person 
is “ resident ** & “ ordinarily resident ** in 
the United Kingdom for the purposes of the 
Act is essentially a question of fact for the 
comrs. 

A person is ordinarily resident in a country 
for income tax purposes, if his residence 
there is not casual or uncertain, but is in the 
ordinary course of his life. — I nland Revenue 
Comrs. v. Lysaght, [1928] A. C. 234 ; 97 
L. J. K. B. 386 ; 139 L. T. 6 ; 44 T. L. B. 
374 ; 72 Sol. Jo. 270 ; siib nom, Lysaght 
V. Inland Revenue Comrs., 13 Tax Cas. 
511, H. L. 

Annotations: — Consd. Morley v. Lawford & Co. (1928), 140 
L. T, 125 : Eer^tlan Delta Land & InvoHtmenfc Co. v. 
Todd, [1929) A, d. 1. Apld. It. v. St. Marylebone Income 
Tax Comrs., Ex p. Schlesingor (1928), 13 Tax Caa. 746. 

131d. -.] — Inland Revenue Comrs. v. Zorab 

(1926), 11 Tax Cas. 289. 

Annotation: — Refd. I. R. Comrs. v. Brown (1926), 11 Tax 
Cas. 292. 


imdor Sohod. D, Cose I., on the prollts 
earned on these transactions, in rotmect 
that they were profits aocruizig from 
carrying on a trade of buying Sc selling 
heritable property.— Baloownib Lanp 
Trust, Ltd. v. Inland Rbvenxdb 
COMRS., [19291 S. C. 790 ; 14 Tax Cas. 
084.— SCOT, 

d li. Company letting fats — 

Sale of ftat9--Eeal%sat%on of capiUtl.y- 
Inland Revknub Combs, e. Htndland 
Invbstmknt Co., Ltd. (1929), 14 Tax 
Cas. 694.— SCOT. 

tp. Agricultural Zand.]— Held.* as 


the land had been bought os an 
investment of capital, the profit was 
an accretion to capital, & not tax- 
able. — ^Wrioiit V. Deputy Comr. of 
Taxes, [1927) S. A. S. B. 212.— AUS. 

sq. Profits on re-sale of land.] — Held : 
the premises were bought mth the 
Intention of being used in the business 
of a tailor which applt. was then 
carrying on, & not with a view to profit 
on re-salo. The proper tost is whether 
the gain made was an enlargement of 
capital arising from the mere realisa- 
tion of property, or was a gain made in 

11 


business operations in the course of 
carrying on a scheme for profit making. 
— Brow^n V. State Taxation Comk. 
(1927), 30 W. A. L. B. 30.— AUS. 


sr. Licensed premises — Sale of interest 
in — Sum recovered for p^xxZtfwZ,)— The 
amount of the consideration received 
for the sale of the goodwill of a hotel 
property hold by the vendor as lessee 
is inoome assessable to Inoome tax under 
Income Tax Act, 1924, s. 11 (2).— Re 
Income Tax Act of 1924 (No. 2), 
11928) S. B. Q. 833.— AUS. 
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1816. — ^iNIiAND BbVBNUB: OOH3ft8.«. BROWN 

<m6), liTaxOaa. 

1811. Trftda canriad on by sales agant tor foreign 
ooimtries ot mannlaolurars In United King- 
dom.] — ^Applt. entered into separate agree- 
ments with each of a numli^ of xnanu- 
factarers in Uie United Kingdom, under 
which ho was appointed as the& sato agent 
in spedfied “ a^ncy districts ** in oountkea 
out of the United Kingdom, undertaking 
g^eraUy (inter oUia) to promote in the 
district the sale of the manufacturer’s goods, 
^e manufacturers supplied adyertising 
material but all other expenses were met by 
applt. out of his remuneration, which con- 
sumed of commission only, based on ihe net 
cash received by the manufacturer in respect 
of aJI goods shipped to the relative agency 
district, with a fflnall guaranteed minimum. 
The whole of ttie commission was paid into 
an account in a bank in England. Between 
Nov. 10, 1916, & June 10, 1928, applt. was 
in the United Kingdom for the following 
periods only: Apr. 14, 1919, to Aug. 10, 
1919; July 20, 1920, to Nov. 22, 1920; 
Dec, 20, 1921, to Apr. 12, 1922. He returned 
to England again on June 16, 1923, Vlinien 
in England applt. visited the manufacturers 
with whom he was under agreement, to 
d^uss business matters & to receive instruc- 
tions. He lived, when in England, at a 
house, the property of his wife, in which his 
wife & children lived continuously : — 
Held : the trade was at least in XMirt carried 
on in the United Kingdom & that the 
assessments should be confirmed. — Spiers v, 
MACKINNON (1929), 14 Tax Cas. 380. 

188. Add. Annotaiian .•—Rafil, Muller (London) v» 
Lethem, Muller (London) v* I. B. Gomrs., 
[1927] 1 K. B. 780. 

136, Add. Annotaiions : — ^Apprvd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A, 0, 1. Retd. Badz v. Public l^rustee, [1926J 
Ch. 803. 

189. Add. Annotations : — As to (1) Distd. Noble r. 
Mitchell (1926), 43 T. L. B. 102. Consd. 
Fjj V. Burma Corpn. (1929), 98 L. J. K. B. 
69o. Generally, Consd. Egyptian Delta Land 
d5 Investment Co. v. Todd, [1929] A, C. 1. 

140. Add. AnnotaMon : — As to (1) Raid. Cockerline 
(W. H.) & Co, V. I. R. Comm. (1930), 47 
T. L. B. 13. 

141. Add. Annotation : — Raid. Egyptian Delta 
Land A; Investment Co. v. Todd, [1929] A. 0. 1. 

142. Add. Annotations : — Consd. Pry v, Burma 
Corpn. (1929), 98 L. J. K. B. 093. Retd. 
Proctor v. Bvall, Byall v. Proctor (1928), 
14 Tax Oas. 204 ; Egyptian Delta Land & 
Investment Co, v. Todd, [1929] A, 0. 1. 


148a« By rMidant dlraator imdar power 

of altotwy-~Profttsralaittedabroad.}'---Applt8.< 
insuranoe A reSnsucsance brokers A agents in 
London, had an o^oe in Finis for the purpose 
of dhrect Insurance an bdialf of cos. tor wmoh 
they acted as agei^ A apfdts. in seme cases 
represented the name oos. in Lemdon A in 
Paris. A resident direotor of applts. had the 
sole conduct of the Paris business under a 
power of attorney. The results of the Paris 
buriness were incorporated in applts.’ balance- 
riieets, but no part of the PreiDm prodts was 
remitb^ to London : — SM : as the power 
of attorney did not* except as against third 
parties, divest the dimetors in London of 
their power of control over the French busi- 
ness, applts. were assessable to income tax 
on the vmole of their profits, including those 
of the Paris office. — NoBUS (B. W.), v. 
Mitgheix (1920), 48 T. L. B. 102. 

144. Add. AnTwiaiions: — Exidd. Egyptian Delta 
Land A Investment Co. v. Todd, [1989] 
A. 0. 1. Reid. Baelz v. Public Trustee, 
[1920] Oh. 803. 

144a. .] — ^A CO., which is registered in 

England but carries on its real business 
abroad, does not necessarily reside in 
England, so as to be liable to income tax, 
because it is obliged by law to pertorm in 
England certain duties which cannot be 
periormed abroad, such as having a registered 
office A keeping a register of shareholders. 
For income tax pr^oses a co. resides where 
its real business is carried on. — ^Bgyptian 
Delta Land A Investment Co., Ltd. v. 
Todd, [1929] A. C. 1 ; 98 L. J. K. B. 1 ; 140 
L. T. 60 ; 44 T. L. B. 747 ; 72 Sol. Jo. 645 ; 
svb nom. Todd v. Bgtptian Delta Land A 
Investment Co., Ltd., 14 Tax Cas. 119, 

H. L. 

145. Add. Annotation : — As to (1) Consd. Eg^yptian 
Delta Land A Investment Co. a. Todd, [1929] 
A. C. 1. 

163. Add. Annotation : — ^Rafd. I, B. Oomrs. v. 
Cavan Central Co-op. Agricultural A Dairy 
Soc. (1917), 12 Tax Cas. 1. 

155. Add. Annotations: — ^Apld. Egyptian Delta 
Land A Investment Co. v. Todd, [1929] A. O. 

I. Mentd. Baelz v. Public Trustee, [1920] 
Oh. 863. 

156« Add. Annotation : — Consd. Michael Faraday, 
Rodgers A Eller a. Carter (1927), 11 Tax 
Gas. 565. 

157. Add. Annotations: — Aa to (1) Raid. Bees 
Roturbo Development Syndicate a. I. B. 
Comrs., Rees Roturbo Development Syndi- 
cate V. Ducker (1928), 13 Tax Oas. 866. As 
to (2) Consd. Egyptian Delta Land A Invest- 


PART V. SECT. 2, sub-sect. 2.— I 

•t. General rwZc.)— A portnewhl 
resides, for purposes of income taj 
at tbe place where its real business i 
carried on ; Sc the real business i 
carried on where tto central manage 
ment Sc control ot the whole of It 
hiwineas aotually abides. There ma 
bo two such places of residence, but th 
Bi^eatod second residence must no 
mopely a delegation of the manage 
u®®®® portion of the pari^ 


ment of some portion of the pari^ 
however extensive, hi 
a delegation of some portion of tk 
management ot the business as a whok 
Tto question as to where the Individ^ 
Iiptners actually have their nlaci 
of residence Is a wholly irrelevai 


consideration in determining the place 
of residenoe of the firm. — Maphas 
Income Tax Come. v . T. S. Firm, 
Tanjorb at Nbgapatam (1927), 
L L. R. 60 Mad. 847.—IND. 

PART V. SECT. 2, SUB-SECT. 2.— 0. 

144 i. Heoiaiered o/fice in ETigland — 
Buslnesa rnajuiffement abroad — 
Omeral control by English otfUse — Dual 
residence.] — ^A co. can carry on businesB 
in more nlaoes than one, A In places 
where it does not reside. 

Three railway cos. were incorporated 
in England, A. co. owned a line of 
milway situate wholly In Portuguese 
Africa. B. co. owned a line 
situate wholly in Portugnese East 

12 


Africa with the exertion of six miles 
situate in Boutbem Rhodesia, Sc C. oo. 
owned a line situate wholly in Southern 
Khodeaia. O. oo. had its head office 
Sc general control in England, but also 
had offloes in Buluwayo, where a 
general numara Sc staff oouduot^ Sc 
managed the line. C. oo. worked the 
lines of A. oo. A B. oo. as one with its 
own, A the three oos. shared the profits 
A losses of the Joint venture upon a 

r eified basis: — Reid.* A.* oo. Sc 
CO. wore in partnership with 0. oo., 
A the partnership business was oairied 
on within Southern Rhodesian tmrttory 
by the latter oo. within Southern 
Rhodesia Income Tax Ordinance 20 of 
1916. — RnoPXSlA BTB. V. C3QMR. OF 
U996J App. D. 488.— a. AP. 
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ment Ck>. Todd, [1929] A. 0. 1. Qmerally^ 
Hefd* I. R. Comra. v. Oavan Central Co-op. 
Agrioultural &; Dairy Soc. (1917), 12 Tax 
Oas. 1; Lysaght i;. I. R. Oomrs,, [1927] 2 
K. B. 66. 

169. Add* AnnoiaMon : — Gonsd. Bgyptian Delta 
Land A Inveetment Co. v. Todd^ [1929] 
A. 0. 1. 

160. Add* Annotation : — Gonsd. Egyptian Delta 
Investment Co. v* Todd, [1929] 

164. Add. Annotatwn : — Held. Egyptian Delta 
Land & Investment Co. v. Todd, [1920] 
A. C. 1. 

166. Add. AnnotcAiom : — Refd. Maclaine v. Eccott, 
[1926] A. 0. 424 ; Nielsen, Andersen v. 
Collins, Tam v. Scanlan (1926), 135 L. T. 
744 ; Whitney v. I. R. Oomrs., [1926] A. 0. 37 ; 
Belfourv. Mace (1928), 188 L. T. 838; I. R^ 
Comrs. V. Pakenham, I. R. Comrs. v. Long- 
ford, [1928] A. 0. 262. 

168. Add. Annotations : — Gonsd. Maclaine v. 
Eccott, [1926] A. C. 424. Apld. Tam v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v* Lethem, Muller (London) v. I. R. 
Oomrs. (1927), 44 T. L. R. 63. Refd. Lysaght 
V. I. R. Oomrs., [1927] 2 K. B. 66. 

168a. Foreign shipping company.] — (l)With 

a view of avoiding delay in bringing before 
the ct. revenue appeals on cases, stated by the 
General or Special Comrs., henceforward 
points of argument need not be delivered & 
the case may be set down by either party. 

(2) A Danish co. & an English co. established 
a line of steamers between Copenhagen & 
Hull, & the English co. were appointed 
exclusive agents for the Danish co. at Hull. 
The English co. controlled the freights at 
this end, quoted rates, accepted consignments 
of goods & put them on board the steamers of 
the Danish co. The bills of lading were 
signed “ for the master by one of the 
English co.*s clerks. The English co. col- 
lected the freights for outward bound goods 


So any other moneys due from the con- 
signors, So remitted what was due to the 
Danish co. On an appeal against assess- 
ments to income tax for the four years ended 
Apr. 6, 1918-1916 of the English co. as 
agents for the Danish co. : — Held : on the 

? rinoipl6 of Eriohsen v. Xoaf, No. 168, the 
Danish oo. exercised a trade in the United 
Kingdom to the extent to which goods 
were taken on board their ships at Hull for 
carriage elsewhere. So this trade was carried 
on by the British co. as their regular agents. 
Therefore, the Danish co. were assessable to 
income tax in the name of the British co. for 
the three years ended Apr* 6, 1916, under 
1842 Act, s. 41, in respect of the profits 
arising from such trade, so far as regards 
freights collected by the British co. in respect 
of such goods, So for the year ended Apr. 6, 
1916, under 1842 Act, s. 41, as amended by 
Finance (No. 2) Act, 1916 (c, 89), s. 81, in 
respect of all the profits arising from such 
trade, whether the freights were collected 
by the British co. or not. 

(3) Two Dutch shipping companies owned 
four steamships known as the Batavler Line 
which traded regularly between Rotterdam 
So London. A Dutch firm, W. So Co., were 
the directors So had the management & con- 
trol of both companies, So were also the 
shipping agents of both companies. By an 
agreement in 1899 made between the Dutch 
firm So one of the companies the firm were 
authorised to appoint sub-agents, where 
they deemed it necessary. In 1004, & again 
in 1916, the Dutch firm appointed applts. sole 
agents in London of the Batavier Line So 
thereafter applts. did all that was required 
to be done in connection with the ships 
of the Batavier Line in London. Assess- 
ments to income tax having been made on 
applts. as agents of the Dutch companies 
in respect of the profits of their business of 
shipowners ; — Held : the Dutch companies 
were exercising a trade in the United 
Kingdom, even assuming that the Dutch 


PART V. SECT. 2, SUB-SECT. 3.— A. 

fx. Salary earned db received in 
Canada by person residing in foreign 
courUryA — Held : such person waa not 
aasosaabie by tbe corpn. of the city 
where he earned his salary . — Re Fox 
& WiNDSOB CoRi‘N. (1926), 67 0. L. R. 
243.— CAN. 

sy. RoyatHes received in Canada by 
patentee residing in foreign country.]— 
Held : the patentee was ohargeable. — 
Re Pops Aixianob Corf., [192C] 
4 D. L. R. 1162.— CAN. 

ta. Realisation of wool by Imperial 
Oovemment — Whether profits earned in 
Victoria .] — Pursuant to an agreement 
between the Imperial & Commonwealth 
Governments, rosp. oo. was Incor- 
porated In 1920 fn Victoria, with a 
head office at Melbourne, for the 
purpose of selling the undisposed of 
surplus of wool acquired for the war, 
(k dlstributhig the proceeds. The 
Commonwealth Govt. tranCTerrod to 
the 00 . its undivided half of the 
Austmllan wool So In cash Its shoro of 

6 refits already realised, in oonsidera- 
ion of the Issue of priority wool 
certificates So fully-pold shares to Its 
nominees, the wool suppliers. The 
co, also agreed witli the Imperial Govt, 
to soli on its behalf for a commission 
all the rest of the wool, whether 
Australian or not. Tho wool was all 
sold during the years 1921 to 1924 : 
the 00 . had no otner dealings In wool. 


The contracts of sale were made, & 
deliveries So payments thereunder 
took place, outside Australia. The 
proceefls of tho half share of tho 
Austrian wool lar^ly exceeded the 
sum at which it had been tedeen into 
the books of the co. The priority wool 
certificates were redeemed, & the whole 
oC tho capital credited as paid ou the 
shares was paid oft xmder BuecesBivo 
aohomes sanctioned by tho ct. ; there 
remained a largo surplus In the hands 
of the liquidator of tho oo. Assose- 
monts were made upon tho co. imder 
the Income Tax Act, 1915, of Victoria, 
in respect of proportions of the surplus 
proceeds of sale So of the ooimulssion 
earned. Tho co. raised objeotiuns 
thereto. So a special case was stated ; 
— Held : (1) the surolus resulted 

merely from the realisation of capital 
assets, & therefore no part of it was 
income chargeable to tax under sect. 35 
of the Act ; (2) no part of the surplus, 
or of the commission, was a profit 

earned In or derived in or from 
Victoria ” so as to be chargeable to 
tax imdor that soot. — Taxes Comb. v. 
British Australian Wool Reauza- 
TioM AssooN., Ltd., [1931] A. 0. 224 ; 
100 L. J. P. 0. 28 ; 144 L. T. 314, 
P. C.— AUS. 

gb. Whether profits earned in 

QUemsland .] — ^As the general scheme 
of the Queensland Income Tax Act 
of ' 1924 ba^ liability to tax there- 
under upon the source of the income, 

18 


not the residonoe of tbe taxpayer, 
being in Queensland, Sc as the power 
of a leglBlature to tax property, 
whether real or personal, is limited 
territorially, sect. 10 (2) of the Act, 
which purports to tax profits arising 
from the sale of ** any personal pro- 
perty whatsoever,*' applies only to 
personal property in Queensland ; so, 
too, para.*(ii) (6), which was added to 
sect. 10 (2) by an amending Act of 
1926, & purports to tax money received 
from a ou. in respect of shares issued in 
oircamstanooB stated In para, (ii) (a), 
cannot be construed as referring to a 
CO. which does not carry on business, 
or possess assets, or derive its profits 
from a source in Queensland. Conse- 
ouently, a wool grower resident in 
Queen^and Is not uablo to Income tax 
under sect. 10 (2) of the above Act in 
respect of sums received by him as a 
shareholder in the British Australian 
Wool Realization Association, Ltd. 
Furthei^ the excess of the sums so 
received over the market value of the 
shares when issued cannot be treated 
as an addition to the profits of the 
shareholder's business, b^use income 
tax having been paid by him upon the 
shares vmen issued they became 
property with its own inoidenoe, if 
any, to tax. — Taxes Comb. tJ. Union 
Trustee Ck>. of Australia, Ltd., 
11931] A. 0. 268 : 100 L. J. P. 0. 21 ; 
144 L. T. 326 ; 47 T. L. R. 203, P. O. 
—AUS. 
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firm, in appointing applts. as agents, acted 
as shipping agents not as dii^tois, they 
nevertheless constituted applts* direct agents 
of the two Dutch companies in London. — 
Tarn v. Scanlan, Nielsen, Andersen & 
Oo. V. CoixiNs, Muller (W. H.) & Co. 
(London) v, Lethbm, Same v. Inland 
Kbvenub Combs., [1928] A. C. 34 ; 97 L. J. 

K. B. 267 ; 138 L. T. 241 ; 44 T. L. R. 63 ; 
71 Sol. Jo. 1002 ; 13 Tax Cas. 91, 120, H. L. 

Annotations : — ^Refd. Bolfoiir v. Mooo (1928), 138 L. T. 338 J 
Calico Printers* Association, Ltd. f?. Barclays Bank (1931), 
145 L. T. 61. 

169. Add. Annotations : — As to (2) Refd, Whitney 
r. I. R. Comrs., [1926] A. 0. 37 ; Belfour v. 
Mace (1928), 138 L. T. 338; I. R. Comrs. 
V. Pakenham, I. R. Comrs. v. Longford, [1928] 
A. C. 262. 

170. Add. Annotaiion: — Refd. Belfour v. Mace 
(1928), 138 L. T. 338. 

112. Add. Citations :—[l22Q'\ A. C. 424 ; 95 

L. J. K. B. 616 ; 136 L. T. 66 ; 10 Tax Cas. 
481. 

Add. Annotations: — to (2) Apld. Tam v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v, Lethem, Muller (London) v, I. B. 
Comrs. (1927), 44 T. L. B. 63. Generally ^ 
Refd. I. B. Comi's. v. Pakenliam, I. B. Comrs. 
e. Longford (1927), 96 L. J. K. B. 882. 

173. Add. Annotations: — As to (I ) Refd. Nielsen, 
Andersen v. Collins, Tarn v. Scanlan (1926), 
135 L. T. 744; Muller (London) v. Lethem, 
Muller (London) v. I. B. Comis., [1927] 1 
K. B. 780. As to (2) Apld. Gavazzi v. Mace, 
Gavazzi v. I. R. Comrs., Bovd v. Stephen 
( 1 920 ), 1 35 L. T. 634. Folld. Belfour v. Mace 
(1928), 138 L. T. 338. 

178a. C.i.f. & consignment business.] — 

Applt. acted as representative of an American 
CO. in connection with the sale of the co.’s 
products in li. & in the North of England 
generally. There was no written agreement 
defining his position. The business was 
carried on in two ways : (a) “ C.i.f. business.” 
An offer to buy bacon or hams at prices 
stated by the bidder was received by applt. & 
cabled to the co. If the co. accepted it they 
cabled to applt. accordingly who notified the 
bidder, usually first by telephone Sc later 
in writing. The written acceptance sent to 
the bidder represented the transaction as a 
purchase by applt, for the bidder from the 
co. Applt. received neither the goods nor 
documents i*elating to them nor did he 
collect any moneys. He was paid a com- 
mission on all orders originating in his 
“ territory.” (b) “ Consignment business.” 
Consignments were sent by the co. to applt. 
to be sold on its behalf. They were sold by 
auction. The bills of lading were made out 
to applt. He collected the proceeds of the sales 
Sc was responsible for b^ debts. He was 
paid the usual agency commission for such 
business : — Held : the co, exercised a trade 
within the United Kingdom. — Bowson v. 
Stephen, Bowson v. Inland Revenue 
Combs. (1929), 14 Tax Cas. 643. 


173* Add. Citations :-Hiffd. (1928), 138 L, T. 338; 
13 Tax Gas. 539, 0. A. 

179. Add. Citations : — sub nom. Gavazzi v, Mace, 
Gavazzi v. Inland Revenue Comrs., Boyd 
(T. L.) &’SoNe, Ltd. v. Stephen, 135 L. T. 
634; lOTaxOas. 698. 

Add. Annotation: — Consd. Belfour v. Mace 
(1928), 138 L. T. 338. 

180. Add. Annotation : — Refd. Muller (London) v. 
Lethem, Muller (London) v. I. B. Comrs., 
[1927] 1 K. B. 780. 

181. Add. Citations [1926] A. C. 424 ; 95 

L. J. K. B. 616 ; 135 L. T. 60 ; 10 Tax Cas. 
481. 

Add. Annotations : — As to (2) Consd. I. B. 
Comrs. V. Pakenham, I. B. Comrs. v. Longford 
(1927), 96 L. J. K. B. 882. Apld. Tam v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v, I. B. 
Comrs. (1927), 44 T. L. B. 53. 

185. Add. Annotatioyis : — As to (1) Consd. Belfour 
V. Mace (1928), 138 L. T. 338 ; Tam v. Scanlan, 
Nielsen, Andersen v. Collins, Muller (London) 
V. Lethem, Same v. I. B. Comrs., [1928] A. C. 
34 ; Taxes Comrs. v. British Australian Wool 
Realization Assocn., Ltd., (1930), 47 T. L. P. 
67. Retd. Maclaine v. Eccott, [1926] A. C. 
424 ; Bowson v. Stephen, Bowson v. I. B. 
Comrs. (1920), 14 Tax Cas. 543. As to (2) 
Consd. Scales v. Atalanta S.S. Co. of Copen- 
hagen (1925), 134 L. T. 411. 

186. Add. Annotations : — Consd. Maclaine v. 
Eccott, [1926] A. C. 424. Refd. Nielsen, 
Andersen v. (Collins, Tarn v. Scanlan (1026), 
135 L. T. 744; I. R. Comis. v. Pakenham, 
I. R.. Comrs. v. Longford (1927), 90 L. J. K. B. 
882; Muller (London) v. Lethem, Muller 
(London) v. I. B. Comrs., [1927] 1 K. B. 780. 

186a. Agent appointed by agent of principal.] 

— Tarn v. Scanlan, Nielsen, Andersen & 
Co. V. Collins, Muller (W. H.) & Co. 
(London) v. Lethem, Same v. Inij^nd 
Revenue Comrs., No. lC8a, ante. 

188, Add. Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. C. 1. 

193a. .1 — Tarn v. Scanlan, Nielsen, 

Andersen & Co. v. Collins, Muller (W. H.) 
Sc Co. (London) v. Lethem, Saaib v. 
Inland Revenue Comrs., No. lC8a, ante. 

200a. Purchase of business within three years 

— No evidence of vendor's profits.] — Held : 
it was the comrs.* duty to determine to the 
best of their judgment the average profits 
of the business for the three years respectively 
preceding the years of assessment. — Ogilvib 
V. Barron (1925), 11 Tax Cas. 603. 

200b. Foreign corporation — Registered office 

transferred to England.] — A miniM co, 
incorporated, having a registered office Sc 
carryiDg on business in Burma, decided to 
transfer its registered office Sc tlie control 
of its business to London, which it did as 
from July 1, 1926, thereby becoming liable 


part V. sect. 2, sub-sect. 3.— B. 

193 i. AsHessmerU on agent — Foreign 
shipping vompany — What deductions 
aXlowe*i.\ — in the as'^essment of the 
iaoomc of a shiijplinj ro., of which 
tho pi'lncipal place of buBlncfiS Ib oat 
of ATiBtroiia & which cari'ics paaBengerB. 
etc., shipped in Australia, from tho 


sum which represents 10 per cent, of 
the amount payable to it In respect of 
the oarriagre of passengers, etc., & upon 
which tlie agent of tlio co. is liable to 
pay Inoomo tax, no deduction can be 
made of so much of tho assessaSlc 
income as is available for distribution 
& is distributed to the members or 
Bhareholdoxe of tho co.— Union S.S. 
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Co. OF Nkw Zkaland, Ltd. v. Fbpkbal 
C oMK. OP Taxation (1924>, 36 C. L, It. 
209 ; 31 Argiw b. It. 337. — AUS. 
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%z. Under Assessment Act,] — He 
Donald Mason & Co. (Ont.), [19^71 
4 D. L. H, 1061.— CAN. 
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to be assessed to British Income tax. An 
assessment was therefore made upon it for 
the year ending Apr. 6, 1020 : — Held : the 
assessment should bo tinder the rule applicable 
to Oase r. of Sched. D. in respect of its profits 
** upon a fair & Just average of three years 
en^g on that day of the year immediately 
preceding the year of assessment/* The fact 
that the seat of the co.’s continuing business 
was transferred to England did not mean 
that at the date of transfer its trade was 
“ set up & commenced ** within the meaning 
of rule 1 (2) applicable to Oases I. & II., so as 
to make it liable to assessment upon the 
profits of its first year's trading as a co. 
registered in England. — Fry v. Burma 
OoRPN., [1930] 1 K. B. 249 ; 98 L. J. K. B. 
693 ; 141 L. T. 361, 0. A. ; affd., [1930] A. C. 
321 ; 99 L. J. K. B. 306; 142 L. T. 609 ; 16 
Tax Cas. 113, H. L. 

Annotalion Apld. Back v. Whitlock (3 932). 48 T. L. R. 289. 

204a. Date when accoimts ** usually ** made 

up — Effect of change of date.] — Bortiiwick 
(Thomas) & Sons, Ltd. v. Nolder (1926), 11 
Tax Cas. 201 . 

204b. Money recovered under Insurance policy — 
Stock destroyed by fire — Whether trade | 
receipt.] — Held : the trader must bring the ' 
whole of such money received from the 
insurance co. in respect of the goods destroyed 
by fire into his profit & loss account as a 
trading receipt, in order to arrive at his 
profits for income tax purposes. — G liksten J. 

& Son, Ltd. v. Green, [1929] A. 0. 381 ; 98 
L. J. K. B. 363 ; 140 L. T. 025 ; 45 T. L. 11. 
274; 14 Tax Cas. 364, H. L. ; 8. C. 8%tb 

nom. Green r. Gliksten (J.) & Son, Ttti)., 
[1928] 2 K. B. 193, C. A. 

Annoiaiinns ! — Apld. IJ. r. B. O. Fir & Cedar Ijumber Co. 

(1932), 48 T. L. K, 28 i. Befd. Thomas Morthyi’ (iJollicry 

Co. t\ Davis (1932), 48 T. L. li. 633, 

204c. Ascertainment of profits where stocks under- 
valued.] — When the opening & closing stocks 
of a business are botli undervalued, the real 
profits of the year cannot be ascertained by 
merely raising the valuation of the closing 
stock & not taking into consideration the 
similar undervaluation of the opening stock. 
— Bombay Comr. of Income Tax v. 
Aiimedabad New Cotton Mills Co., Ltd. 
(1929), 46 T. L. R. 68, P. C. 

204d. Finance Act, 1926 (c. 22), ss. 29, 34— 
Accounts customarily made up — What 
amounts to.] — Dunham v. Hoscote (Malaya) 
Rubber Estates, Ltd. ; Dunham v. Allied 
Sumatra Plantations, Ltd. (1029), 14 Tax 
Cas. 726. 

,] — See, now, Finance Act, 1930 

(c. 28), 8. 14. 

204e. Not applicable to additional assessment 

on discontinuance of business — ^Apportion- 
ment under Finance Act, 1926 (c. 22), s. 35.1 — 
Held: (1) the computation of “the profits 
or gains of the year ending on the fifth day 
of April in the year preceding the year of 
assessment in which the discontinuance 
occurs ** for the purposes of an additional 
assessment imder Finance Act, 1926 (c. 22), 
s. 31 (1) (b), could not bo made by resort to 
Finance Act, 1926 (c. 22), s. 34 ^), as the 
profits or gains to be ascertained were not 
the profits or gains in the year preceding' the 
year of assessment, but the profits or gains 
in the year to which the additional assessment 
related ; (2) in a case where the annual 

16 


accounts of the business were made up to a 
date other than Apr. 6 the profits could bo 
ascertained by an apportionment under 
l^nance Act, 1926 (c. 22), s. 36 of the Act. — 
Wesley v. Manson, [1932] A. O. 636 ; 101 
L. J. K. B. 312 ; 147 L. T. 82 ; 48 T. L. R. 
370 ; 8td) nom, Manson v. Wesley, Young v, 
Bernstein, 10 Tax Cas. 654, H. L. 

204f. Option to be assessed otherwise than on basis 
of preceding year — Finance Act, 1926 (c. 22), 
s. 29 (3) — Necessity for receipt of profits in 
period preceding three years anterior to year 
of assessment.] — A co. took over a business 
as a going concern as from Apr. 3, 1925, & 
was a.Hsesscd for the years 1925-26 & 1920-27 
by reference to the average profits of pre- 
ceding years as having succeeded to the 
trade. The profits of the business for each 
of the years ending Mar. 31, 1925, &> Mar. 31, 
1926, were less than the average annual 
profits for the six years ending Mar. 31, 
1924. The co. having given duo notice, 
claimed that it was entitled xmder Finance 
Act, 1926 (c. 22), s. 20 (3), to be assessed fov 
the year 1927-28 on the basis of the average 
profits of the business for the three years 
ending Mar. 31, 1927: — Held: the co. not 
having been in possession of the source of 
the profits for any part of the period pre- 
ceding the three yeai’s mentioned in the 
sub-sect., the sub-sect, was not applicable, 
notwithstanding that the co. fell to be treated 
for income tax purposes as successors in the 
business. — ^Brown (E. G.) & Co., Ltd. v, 
Stewart (1920), 14 Tax Cas. 423. 

Annoiation : — Oonsd. Betts v. Laycock, Sons Sc Co. (1930), 
1 12 L T. 500. 

204g. .] — Applt. co. was formed in 

Oct. 1 924, to take over a partnership business 
of wool merchants, the partners themselves 
becoming the holders of practically all the 
shares. In the year ending Mar. 31, 1926, 
the CO. sustained a loss of £64,010. Under 
Finance Act, 1926 (c. 22), Part IV., dealing 
with income tax, the assessment on a three 
years’ average was abolished, & it was pro- 
vided that the profits for income tax purposes 
should be computed on the amount for the 
year preceding the year of assessment. It 
being obvious that in the readjustment of 
the system in that way hardship would arise, 
to mitigate certain cases of hardship sect. 29 
(3), was framed. The question in dispute 
was whether in the circumstances above set 
out the CO. had shown that it was within the 
mischief which sub-sect, 3 aimed at 
alleviating. The co. contended that sects. 28 
iSc 29 of Finance Act, 1926 (c. 22), were 
intended to cover all cases where the 
abolition of the three years* average would 
cause exceptional hardship, &; also that in 
a case where there had been a change of 
ownership of the business during the three 
years on which the 1927-28 average would 
have been computed the new owners, in this 
case the co., should be treated as having been 
in notional possession of the source during 
the six years mentioned in sub-sect. 3 of 
sect. 29 preceding the three average years. 
On an appeal against an assessment to income 
tax Sched. D for the year ending Apr. 5, 
1928, in £68,032 less £539 wear & tear 
allowance, the comrs. held that the co. came 
within the provisions of sect. 29 (3), & 
entitled to the relief granted by that sub- 
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8ect.» &i thev reduced the assessment to 
£6,480 less &e £589: — Held: though the 
CO. could bring their case within the first 
part of sect. 29 (3), it became impossible to 
apply that part of the sect, unless the co. 
could show that it was in possession of the 
profits during the six years, preceding the 
three years before 1926-27, but in fact the 
Co. was not in possession of the profits for any 
portion of those six years. To work the 
sub-sect, the co. must have been in possession 
for some part of the six years, either all of it 
or part of it. The co. must have been in 
possession or the sub-sect, did not arise at 
all. — ^B btts V. Laycook, Sons & Co., Ltd. 
(1930), 142 L. T. 606 ; 16 Tax Oas. 481, 0. A. 

204h. •] — The taxpayer’s wife suc- 

ceeded on Feb. 1, 1924, to a business 
previously carried on by her father. 
Accounts of the business were made up for 
the eleven months to Dec. 31, 1924, & there- 
after annually to Dec. 31, until Dec. 31, 1927. 
The taxpayer was assessed to income tax 
in respect of the profits of this business for 
the years 1927-28 & 1928-29 by reference 
to the profits of the preceding years ended 
Dec. 31, 1926, & Dec. 31, 1927, respectively. 
He appealed to the General Oomrs. against 
the 1927-28 assessment & to the Special 
Comrs. gainst the 1928-29 assessment, 
claiming in respect of each year that he was 
entitled to be assessed on the average of the 
three preceding years by reference to Finance 
Act, 1926 (c. 22), s. 29 (3). The General 
Comrs. allowed the appeal for 1027-28. The 
Special Comrs. refused the appeal for 1928-29. 
Appeals were entered against each decision : — 
Held : as the taxpayer was not in possession 
of the business during any part of the six 
years preceding the three years upon the 
average of which he would have been assessed 
for 1927-28, i.e., the three years ended 
Dec. 31, 1926, the case did not fall within 
the application of sect. 29 (3). — ^Aixen v, 
Mabgounsky, Maugounsky v. Alxjsn 
(1931), 16 Tax Cas, 77. 

204J. Validity of notice— Notice by 

accountants.]— A firm of chartered account- 
ants had been employed by applt. co. as 
their accountants & auditors for many years. 
They had each year interviewed & corre- 
sponded with the appropriate inspector of 
t^es with regard to the co.’s income tax 
liabilities with a view to agreement as to the 
figures upon which liabihty was to be based. 
Ml returns were signed by the co.’s duly 
authorised officer. The co. was admittedly 
entitled to exercise the option with regard 
to the basis of assessment afforded by 
Finance Act, 1926 (c. 22), s. 29 (8), if it so 
desired. 

The accountants informed the inspector in 
two letters dated Oct. 3 & 4, 1927, that the 


oo. claimed ** to be charged for the year 
1927-28 as if sect. 29 had not been passed. 
No reference was made to the year 1928-29. 

In a letter dated Oot. 26, 1927, the 
accountants purported to withdraw the 
claim. The amount of the liability for the 
year 1927-28 computed on the avera^ basis 
was greater than the amount on ihe pre- 
ceding year basis. The oo. appealed against 
an additional assessment for the year 1927-28 
on the difference between these amounts, 
contending, inter alia, that the accountants 
had no authority to give the notice required 
by the sect. Sc that valid Sc effective notice 
was not givenv It was not suggested that 
the accountants had specific aulhority to 
lodge the notice or that the co, had con- 
firmed the accountants’ action : — Held : the 
accountants had not a general authority to 
bind the taxpayer in the matter ; they had 
not been held out as having such authority ; 
& further the notices were invalid as purport- 
ing to be made by reference to one year only. 
Dbayson (A. W.) Sc Sons, Ltd. v. Yadlop 
Hoare V. Bruce (1929), 14 Tax Cos. 449. 

;• Trade set up within two years of year of assess** 
ment — ^Effect of Finance Act, 1926 (c. 22), s. 29 
& Finance Act, 1927 (c. 10), s. 28.]— The K. 
Bubber Estates, Ltd., commenced to trade on 
July 16, 1 926. The co. claimed that the assess- 
ment made upon it under sched. D for the year 
1927-28 should be reduced to the amoimt of 
the profits of the year of assessment, on the 
groimd that sect. 23 of Finance Act, 1927, 
extended the application of proviso (a) of 
sect. 29 (1) of Finance Act, 1926, so as to 
cover any case where a trade had been set up 
or commenced within the period of two years 
refen’ed to in sect. 23. The special comrs. 
on appeal refused the co.’s claim : — Held : 
sect. 23 of Finance Act, 1927, did not so 
extend the application of proviso (a) of sect. 
29 (1) of Finance Act, 1926. — Kuala Muda 
Bubber Estates, Ltd. v. Todd (1930), 15 
Tax Cas. 440. 

2041. Discontinuance of business.] — Wesley v, 
Manson, No. 204e, ante, 

204m. Assessment based on invoice price — Subse- 
quent additional payments.] — ^A co. which was 
under contract to supply ironstone at 
fluctuating prices, subject to a specified 
maximum, entered into negotiations with its 
customers with regard to the supply of larger 
quantities of ironstone at increased prices. 
An understanding, conditional upon the 
success of certain general negotiations in 
progress, was reached in Mar. 1919, as to a 
new schedule of prices to take effect as from 
May 1, 1919. A definitive agreement was 
signed in Dec. 1926, Sc was deemed to have 
come into operation on Dec. 81, 1920. For 
some time after May 1, 1919, ironstone was 
invoiced by the co. to its customers at the 
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•». Whether parinerehip retrospective 
for income tax pvarposes.y-^Held : a 
contract of co-partncrsblp is not 
olleotual for income tax purposes prior 
to the dates on which It is exeoatm. — 
Athshire PuLUtfAN Motor SaimoEs 
& RiTOHIK fD. M.) V. iNLAm) Revtcntjb 
Comrs. (1929), 14 Tax Cas. Tf»4.— 
SCOT. 

sb. Informal arrungemant dnHng 
coal strike .] — A Glaeaow coal uierchant 
& a London firm of coal exporf^ers Sc 
importers made, during a coal strike. 


an informal business arrangement, the 
main feature of w'bich was that coal 
was invoiced by the firm to the mer- 
chant at cost, the merchant to pay also 
to the firm one-half of whatever net 
excess over this cost price ho mteht 
obtain from his oustomors. The 
arrangement continued for a few 
months only Sc was brought to on end 
by an aocmmtlng & division of pi*oflt8 
between the parties. The special 
comrs. on appecd proceedings deeded 
that, having regard to all the facte of 
the conduct of the business between 
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the parties, the trade in question was 
carried on jointly wit^ r. 10, Hides 
applicable to Coses I. k 11., Sohed. D, 
& they found as a fact that the trans- 
actions Involved were partnership 
transactions. An assessment was 
accordingly conilnxied charging the 
total pronta in one sum separately 
from any other Uahllities of the parties : 
— Held : the evidence justlned the 
oomrs.* dedalon. — GABPNaa (John) Sc 
Bowbinck Habdy Sc Co., Ltd. v. 
Inland Bkvknum Oomrs. (1980). 15 
Tax Oas. 602,-H5COT. 
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cMprlew; but duzhigsabBequeut accounting 
pemds the co. was paid, by instaJments, a 
Bum representing the difference between the 
invbioed prices Sc the prices calculated accord- 
ing to the schedule agreed in Mar. 1919. On 
appeal apiainst certoin estimated assess- 
ments to income tax, the co. contended that 
this sum was receive as a capital payment 
Sc not as the price of ironstone ; or, alter- 
natively, that the instalments could only 
be brought into account in the years in which 
they were paid. The Special Comrs. held that 
the amount in question was a revenue pay- 
ment Sc must be related to the period during 
which the ironstone, by reference to which the 
sum was calculated, was delivered ; — Held : 
the Special Oomrs.’ decision was correct. — 
Fbodingham Ibonstonb Mines, Itid. v. 
Stewabt (1932), 16 Tax Cas. 728. 

206a. French ** Sooi6tt en nom coUeotif — ^Applts. 
in these two cases were, for the years material 
in the present connection, the only persons 
interested in the profits of a SociSU en nom 
coUectift a business organisation under French 
law in many respects similar to a partnership. 
The Socim was directed Sc controlled m 
France but carried on business in various 
coxmtries including the United Kingdom. It 
was assessed in respect of the profits of the 
trade carried on in the United Kingdom : — 
Held : the SocUU was a legal person distinct 
from the individuals composing it Sc the 
profits in question were not the profits of a 
partnership within sect. 20 of 1918 Act. — 
Dreyfus (C. L.) v, Iniand Revenue Combs., 
Dreyfus (L. L.) v. Inland Revenue Combs. 
(1929), 14 Tax Cas. 600, C. A. 

207. Add, Annotation : — ^Retd. Seaham Harbour 
Dock Co. V. Crook (1930), 47 T. L, R. 23. 

207a. Commencement of partnership.] — ^Applt., 
who had for many veal’s carried on, solely, a 
practice as solr., informed his son on Dec. 31, 
1928, that it was his intention to take him 
into partnership as from that date & on 
Jan. 1, 1929, instructed another firm of 
solrs., by letter, to draft a partnership deed. 
The deed, which was expressed to have effect 
as from Jan. 1, 1929, was executed on 
May 11, 1929. No formal notice of the 
partnership was at any time given by ad- 
vertisement, circular or otherwise. No 
alteration of the name under which the 
ractice was carried on, or in the business 
ank account, was made until after the date 
of the partnership deed. IVom Dec. 31, 
1928, the son was credited with the share 
of profits to which he was entitled under the 
paHnership deed. Applt. appealed to the 
General Comrs. against an assessment to 
income tax, Sched. D., made upon him for 
the year 1929-30, contending that a partner- 
ship existed between himself Sc his son as 
from Jan. 1, 1929. The Comrs. held that 
for income tax purposes the partnership 
commenced on May 11* 1929, the date of the 
partnership deed : — Held : the partnership 
constituted by the deed commenced on the 
date of the deed Sc th^ was no evidence 
before the comrs. of the existence of a 
partnership before that date. — Waddington 
V. OUauaghan (1931), 16 Tax Cas. 187, 

208. Add, Annotaiiona : — As io (3) Consd. Fry v, 
Bmma Corpn* (1629), 98 L. J. K. B. 693. 
As to (4) Folld. Elliott v. Duchess MUl (1926), 

95 it, J. K. B. 963. Oonsd. Stewart Sc Young 
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r. Walker (1926), 11 Tax Cas. 123. Refd. 
I. R. Comrs. v, Anderson, Frew & Co. v, I. R. 
Comrs. (1031), 16 Tax Cas. 366. As to (6) 
Consd. Leitch v, Emmott (1929), 98 L. J. 

K. B. 460. Refd. Martin v, Lowry, Martin 
D. I. R. Comrs., [1926] 1 K. B. 650. 
Qensrally, Refd. Betts v, Clare Sc Heyworth, 
[1926] 2 K. B. 289. 

209. Add, Annotation : — ^Expld. James Shipstone 
Sc Sons, Ltd. v, Morris (1929), 14 Tax Cas. 413. 

210. For existing catchwords, paragraph. Sc cita- 
tions substitute 

Whether profits in year of assessment 

may be considered.]— On Mar. 1, 1919, a firm 
set up a new trade. On Dec. 31, 1919, they 
made up the first accoimt of the trade for the 
ten months from Mar. 1, 1919, to Dec. 31, 
1919, that account showing a profit for that 
period of £1,000. The firm sold the trade 
as from Jan. 1, 1920, to a co. consisting of 
the some persons. The co. made up an 
account of the profits of their trade for tliree 
months from Jan. 1, 1920, to Mar. 31, 1920, 
showing a profit for those three months of 
over £12,000. For the year ending Apr. 5, 

1919, the assessment to income tax under 
1918 Act, Sched. D., was made on the firm 
in a sum equal to a proportionate part, from 
Mar. 1 to Apr. 5, of the profits shown by the 
account to Dec. 1919, & it was agreed that 
that was correct. For year ending Apr. 5, 

1920, assessments were made on the firm 
Sc the CO. on a sum representing twelve- 
thirteenths of the profits shown by combining 
the two accounts for the respective 
periods of ten months Sc three months, that 
sum being apportioned between the firm Sc 
the CO. according to their respective lia- 
bilities. The firm & co. appealed against 
the assessments on the ground that they 
ought to have been made on a sum repre- 
senting twelve-tenths of the sum shown m 
the account for the ten months from Mar. I 
to Dec. 31, 1919, & the comrs. acceded to this 
argument : — Held : upon the true con- 
struction of r. 1 (2) of the rules applicable 
to Cases I. Sc II., except in the case of a 
trade set up within the year of assessment, 
the profits should be computed without 
bringing in any profits of the year of assess- 
ment. — Clare & Heyworth v, Betts, 
[1927] A. C. 443 ; 96 L. J. K. B. 645 ; 137 

L. T. 306 ; sub nom, Betts v, Clare Sc IIey- 
WOBTH, DrD., 11 Tax Cas. 469, H. L. 

Annotation: — Distd. Maixson r. PerryH (Ealing) (1931), 16 
Tax Cos. 60. 

->.] — See, now. Finance Act, 1920 
(c. 22), 8. 36 (1), Sched. IV. 

210a. .] — Resp. co. was incorporated Sc 

commenced trading on Aug. 16, 1920. Its 
first account, for the period from Aug. 16, 
1926, to Mar. 31, 1927, showed a loss Sc its 
second account, for the year ended Mar. 31, 
1928, showed a profit. The co., on an appeal 
against* an assessment for 1927-28 in respect 
of its trading profit contended that, having 
regard to the decision in the case of Betts v. 
Clare Heyworth, No. 210, its liability 
for that year should be computed solely by 
reference to the account for the period ended 
Mar. 31, 1927. The Crown contended that 
the liability should be based on the results 
for the year ended Aug, 16, 1927, ascertained, 
in accordance with Finance Act, 1920 (c. 22), 
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6. 35, by the inclusion in respect of the period 
Apr. 1 to Aug. 15, 1027, of the appropriate 
proportion of the profit shown by the 
account for the year ended Mar. 31, 1928 : — 
Held ; as a re^t of the amendments to 

r. 1 (2) of the rules applicable to Oases I. 
& II. of Sched. B. effected by Finance Act, 
1926 (c. 22), 8. 36, & Sched. IV., the decision 
in the case of Bdts v. Clare & Heytaorih, No. 
210, had no application, & the 1927-28 assess- 
ment should be computed in accordance with 
the Crown’s contentions. — Manson v. Perrys 
(Ealing), Ltd. (1931), 16 Tax Oas. 60. 

210b. Power to make additional assess- 

ment.] — Changes in the constitution of a 
firm teok place on Mar. 21 , 1929, & Mar. 20, 
1930. On the occasion of the first change, 
no notice under the proviso to r. 11 (1) of the 
rules applicable to Cases I. & II. of Sched. B. 
was given ; on the occasion of the second 
change, such notice was given. The assess- 
ment for the year 1929-30 was accordingly 
made imder Finance Act, 1926 (c. 22), 

s. 31 (1) (a), on the actual profits of the year 

of assessment, & an additional assessment for 
the year 1928-29 was made, imder 
sect. 31 (1) (b) in an amount which repre- 
sented the excess of the actual profits of the 
year 1928-29 over the amount of the original 
assessment for that year. This additional 
assessment was made upon the firm which 
carried on the business between the first 
& second changes, i.c., from Mar. 21, 1929, 
to Mar. 20, 1930. The original assessment 
for the year 1928-29 was made upon the firm 
which carried on the business up to Mar. 21, 
1929, & was not apportioned under r. 9. 
The firm appealed against the additional 
assessment, contending that they were never 
charged for the year 1928-29 & could not, 
therefore, be subjected to an additional assess- 
ment under sect. 31 The Special Comrs. 

upheld this contention & discharged the 
additional assessment : — Held : that the 
Special Comrs.’ decision was con'ect.— -Osler 
V* Hatx & Co. (1932), 17 Tax. Cas. 68. 

210c. Partnership.] — By a deed dated 

Nov. 22, 1922, A. & B., partners in a firm, 
dissolved partnership as from Apr. 1, 1922. 
Upon the dissolution of the partnership A. 
continued to carry on business at the firm’s 
address, but from Nov. 22, 1922, untU his 
death in .Tune, 1923, B, carried on, in his 
own name at his private address, a small 
amount of business previously done by the 
firm. By a deed dated Bee. 15, 1922, A. 
took C. into partnership as from Apr. 1 , 1922. 
An assessment having been made on the firm 
for 1922-23 upon the average of the profits 
for the three years ended Mar. 31, 1922, the 
comrs. found that the partnership between A. 
& B. was not dissolved until Nov. 22, 1922, 
& that there had been no discontinuance 
of the business, but that A. had succeeded 
to the business of A. & B., & that A. & O. 
had succeeded to the business carried on by 
A, after the dissolution of his partnership 
with B. : — Held : there was evidence upon 
which the comrs. could come to their con- 
clusions, & they had not misdirected them- 
selves in law. — Faraday, Rodgers & Eller 
V, Carter (1027), 11 Tax Cas. 665, C. A. 

210d. Absence of formal contract.] — Buring 

Mar. 1928, there were neg<)tiations & detailed 
correspondence between the reap. co. 


another co. who were proposing to purchase 
the business of resp. co., culminating in a 
letter dated Mar. 21, 1928, in which the 
prospective purchasers indicated that the 
terms contained in the correspondence, & as 
arranged at interviews between the parties, 
were generally accepted ** subject to such 
terms being fully set out in a formal contract 
or agreement, to be submitted to us & 
finally approved of.” On Mar. 29, 1928, 
two of the directors of resp. co. resigned & 
entered the service of the purchasers. On 
Mar. SO reaps, gave notice to their foreim 
agents terminating their engagements. Tne 
formal contract was dated Apr. 16, 1928. 
Resp. CO. were assessed for the year 1927-28 
in accordance with the provisions of rule 11(2) 
on the footing that the succession took place 
after Apr. 5, 1928. The General Comrs. 
allowed their appeal against this assessment, 
finding that a contract for the sale A purchase 
of the business existed before Apr. 6, 1928. 
The Crown appealed : — Held : the corre- 
spondence did not constitute a contract Sn 
that there was no evidence of a d>e facto 
succession before Apr. 6. — Todd v. Jones 
Bros.,' Ltd. ^930), 15 Tax Cas. 396. 

Purchase from liquidator.] — A co. 

carried on business as (a) motor engineers, 
(6) cinema theatre proprietors, &, until a 
short time before going into liquidation, 
(c) haulage contractors « char-a-banc pro- 
prietors. On the liquidation of the co. 
applts. purchased the co.’s lands & property 
& stock-in-trade, the purchase-price being 
£16,000, of which £15,850 was stated, in the 
agreement of sale, to be in respect of lands 
& property, & £150 in respect of stock. 
Applts. retained the co.’s employees & con- 
tinued without any interruption the work in 
the co.’s hands. They carried on business as 
motor engineers & as cinema theatre pro- 
prietors but not at any time as haulage 
contractors & char-a-banc proprietors. The 
General Comrs. held that applts. had not 
succeeded to the business previously carried 
on by the co. : — Held: there were no 
gi'ounds for disturbing the Comrs.’ decision as 
being erroneous in point of law. — Wilson & 
Barlow v, Chibbett (1929), 14 Tax Cas. 407. 

210f. Transfer of tied houses to different 
brewery.] — Applt. co., a brewery co., acquired 
the control of another co., the B. Brewery 
Co. by an arrangement whereby the share- 
holders in the latter exchanged their shares 
for shares in applt. co. The B. Co. then 
leased its brewery &; its tied houses, com- 
prising the whole of its property, licensed & 
unlicensed, to applt. co. at an annual rent. 
Applt. co. suppfi^ its own products to the 
tied houses, which became “ tied ” to them, 
&; brewing at the B. Co.’s brewery im- 
mediately ceased. Shortly after the date of 
the lease applt. co. purchased all the stock 
& loose effects of the B. co., & about a year 
later they purchased the brewery at a 
valuation, the lease, as regards the brewery, 
thus only remaining in effect for about 
eighteen months. Applt. co. appealed 
against assessments nx^e on the footing 
that it had succeeded to the business of the 
B. Co. & that accordingly in arriving at 
applt. co.’s liability the profits of the B. Co. 
should bo brought into the computation. 
The General Comrs. held that the assess- 
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mezits had been correctly so made ; — Held : 
the matter was primarily a question of fact 
& there were no grounds for disturbing the 
Comrs.' decision. — Shipstonk (Jambs) & 
Sons, I/td. v. Morbis (1929), 4 Tax Cae. 413. 

Annotation :->~Befd. Roynolds, Sons & Co. v, Ogston (1930), 
15 Tax Oas. 601. 

210g. Destruction of exhibition by Ore — 

Restoration by new company.] — Wild v. 
Madame Tussaud’s (1926), J/it). (1932), 17 
Tax Cas. 127. 

211. Add, Annotations : — Consd. Reynolds Sons 
& Oo. V. Ogston (1930), 16 Tax Oas. 601. 
Refd. Shipstone (James) & Sons, Ltd. v, 
Morris (1929), 114 Tax Cas. 413. 

212. For existing, para. & citation, read ; — 

A CO. was incorporated in Jan. 1920, to 
take over the assets & business of a former 
cotton spinning co. The old co. had been 
very prosperous, its profits for the years 1912 
to 1917 inclusive having averaged nearly 
£7,000 a year. For the three years 1918 to 
1920 inclusive the average was about £22,000. 
The undertaking of the new co. proved un- 
successful, & for the year ending Feb. 26. 
1921, it made a loss of £11,268. The co. 
having been assessed to income tax in respect 
of that year in the sum of £16,469, being 
£22,000 the average of the preceding three 
years less £6,000 depreciation, appealed, 
& contended that it was entitled to relief 
imder the r. 11 of the rules applicable to 
Cases I. and II. of Sched. D. It appeared 
that in the latter half of 1919 & the tot half 
of 1920 there was an extraordinary boom in 
the cotton trade & in trade generally in the 
United Kingdom, but this was followed, as 
the comrs. found, by a depression in the 
cotton trade since Jan. 1920, which was 
extraordinary & abnormal, & did not arise 
merely from the ordinary fluctuaiions in 
business the comrs. further foimd that the 
profits & gains of the co.’s business had fallen 
short since that date from some specific 
cause (the depi*ession) within the meaning 
of r. 11; — Held: (1) the findings of the 
comrs. justified them in giving special relief 
provided by r. 11, inasmuch as the co. had 
fulfilled requirements of both limbs of the 
inilo, namely, it had shown that it had suc- 
ceeded to a business previously carried on, 
& had establislxed by evidence, w'hich was 
accepted by the comrs., that the depression 
was abnormal ; (2) an ordinary fluctuation 
in trade is not a “ specific cause ” within the 


PART V. SECT. 2, SUB-SECT. 6.— B. 

213 ii. .] — ^A firm of manu- 

facturing confectioners, in which 
changes of partnership had taken place, 
olaimod that a fallink short of protita 
was duo to two epccifio causes, (1) an 
increase In the price of sugar duo to 
interforoneo with the Cuban supplies 
by the American Govt., the formation 
of a speculative ring in New York, &; 
curtailment of European supidies 
owing to the French occupation of the 
Ruhr, & (2) an increase m bad debts 
caused by the failure of Inexperienced 
venturers In the oonfectionory trade : — 
llctd: (1) the expression ** spoclflo 
cause ** denoted an exceptional droum- 
stanoe, whioh could be clearly Idonti* 
bed, & to which the shortage of profits 
could substantially l>e attributed ; 
(2) the causes of the falling oil of profits 
alleged were not spedtlo causes.** — 
Stkwabt & Young e. Inland Hxvbnux 
Corns,, {19261 S. 0. 883 ; 11 Tax Oas. 
123.— SOOT. 


meajning of r. 11, but an abnormal & extra- 
ordinary depression if accepted ^ so found 
by the comrs. may be so. 

Per ScKtTTTON, L. J. : “ Specific cause ” in 
r. 11 in itself means a precisely stated 
definite cause as distinguished from a mere 
statement I have lost profits, because I 
have made less money,** or words to that 
effect. — Elliott v. Duchess Mill, I/td., 
[1927] 1 K. B. 182 ; 95 L. J. K. B. 963 ; 136 
L. T. 61; 42 T. L. R. 707 ; 70 Sol. Jo. 891 ; 
1 1 Tax Cas. 66, 0. A. 

Add. Annotations: — Overd. As to (2) Knoe- 
shaw V. Olay & Horsfall, i 19291 1 K. B. 285. 
Generally, Refd. Borthwick v. Nolder (1927), 
11 Tax Cas. 261. 

212a. -.] — Held : in order to establish 

that there has been a falling short of the 
profits or gains of a trade within the exception 
to r. 11 of the Rules applicable to Cases I. 
& II. of Sched. D., it has only to be shown 
that the profits or gains in the year of assess- 
ment have fallen short from some specific 
cause, &; not that the aggregate profits or 
gains since the change have so fallen short ; 
& if the profits or gains in the year of assess- 
ment are found to have fallen short from some 
specific cause, income tax is computed on the 
actual profits or gains of that year instead of 
on the average, of the three preceding years. — 
Kneeshaw V. Clay & Horsfall, [1929] 
1 K. B. 286 ; 98 L. J. K. B. 325 ; 140 L. T. 
188; 72 Sol. Jo. 809 ; 14 Tax Cas. 295, C. A. 

Annoialion : — Refd. I. 11. Comrs. v. Anderson, Frew &; Co. 

V . 1. R. Comrs. (1931), 16 Tax Cas. 355. 

214a. Cessation of abnormally favourable 

conditions of preceding year.] — The taxpayers 
in these coses succeeded to businesses early 
in 1927 & were assessed to income tax, 
Sched. D., for 1927-28 on the profits of the 
respective businesses for the year ended 
Dec. 31, 1926. In each case the coal strike 
of 1926 has enabled large profits to be made 
during that year & the cessation of the 
conditions which had obtained during the 
strike was alleged as a “ specific cause ** in 
support of a claim under r. 11 for 1927-28 — 
Held : the cause alleged was a “ specific; 
cause ** within r. 11. — Inland Revenue 
Comrs. v. Anderson (A. & G.), Frew 
(Alexander) & Co., Ltd. v. Inland 
Revenue Comrs. (1931), 48 T. L. R. 
120; 16 Tax Cas. 355, H. L. 

214b. Competition.] — h^AT (England), Ltd. 

V. Williams (1932), 17 Tax Cas. 105. 


PART V. SECT. 2. SUB-SECT. 7.— A. 

o 1. Farm land — Expenses of 

fencing .] — A farmer Is entitled to 
deduct under Land & Income Tax 
Amendment Act, 1924, s. 31, expendi- 
ture for the purchiiee & erection of 
vermin proof fencing. — Lindsay v. 
Taxation Comr. (1937), 30 W. A. L. R. 
24-— AUS. 

o ii. Annuity .] — The payment 

of an annuity payable by a taxpayer & 
charged upon his land ou which ho 
carries on his business as a pastorolist 
is not money ” wholly & exclusively 
laid out or expended for the purposes 
of his trade,** within Income Tax Act, 
1915, s. 19 (2) (g) (Vlct.), &, therefore, 
may not be deducted from his gross 
income. — Calvert ij. Victoria Taxes 
OoMR. (1927), 40 O. L. ll. 142.— AUS. 

o iii. Donations to public, social, 

charitable d; ecdesiaslicat institutions,] 
— Held: donations made to public, 
8oolal,oharltable 8c eodealastioal institu- 
tions, at the request of friends of such 

19 


institutions, os well as amounts paid 
in the office to casual visitors for 
tickets to performances, lotteries, etc., 
under an alleged commeroial practice, 
with the object of benefiting applt.’H 
business, 8c not for charitable pur- 
poses, are not disbursements or 
expenses “ wholly, exclusively Sc 
necessarily laid out or expended for 
the purposes of earning the income,*' 
8c cannot be deducted from the profits 
8c gains of the oo. In arriving at its 
taxable income. — O'Reilly & Be- 
langer, Ltd. V . Minister of National 
Revenue, fl928] Exch. C. R. Cl. — 
CAN. 

o iv. • ■ Loan to experimental com- 

pany .] — A firm of law agents from time 
to time made advances to one of their 
clients, an experimental limited co. 
which hod boon formed to manufacture 
a new metal alloy. It was Intended, 
after the business had been established, 
to promote a large public co.. Sc the 
firm anticipated considerablo legal 
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217a. Advanees made to company by com- 

pany’s soUoitors*] — firm of writers to the 
simet advanced money from time to time 
without security dc without any written 
acknowledgment to a limited co. for which 
they had acted as law agents since its 
inception. The co. faUedU & the advances 
were irrecoverable. On an appeal to the 
General Comrs. from an assessment to income 
tax under Sched. D. the firm claimed that the 
amount of the advances was a permissible 
deduction in ascertaining their profits & 
gains as writers to the signet : — Meld : the 
loss was not a pmnissible deduction^ as it 
did not represent moneys wholly & exclxisively 
laid out or expended for the puiposes of the 
firm’s profession within r. 3 of the rules 
applicable to Oases I. A 11. — ^Haqabt & 
Burn-Mxtrdoch V. iNUkND Bbvbntjb Combs.» 
[1929] A. 0. 386 ; 98 L. J. P. 0. 113 ; 141 
L, T, 97 ; 45 T. L. R. 338 ; svb nom* Inland 
Revenue Comrs. v. Haqart & Burn- 
Murdoch, 14 Tax Gas. 433, H. L. 

217b. Rent — ^Proviso for abatement if profits 

insufficient.] — Resp. co. was assessed to 
income tax for the years 1923-24 & 1924-26 
imder Sched. D. of 1918 Act, in respect of its 
profits in the respective sums of £800,000, 
less £450,000 wear & tear of plant & machinery 
& £800,000, less £350,000 for wear & tear. The 
CO. claimed that as it had paid in 1922 & 1923 
two sums of £680,000 & £960,000 respectively 
\mder a lease dated Dec. 29, 1921, those sums 
ought to be allowed as deductions from the 
profits in the years of assessment. The co., 
under the terms of that lease, was in posses- 
sion of a very laige number of properties in 
different parts of the world used by it for the 
purposes of its trade & for which under the 
lease it had to pay £960,000 a year. The 
document of Dec. 29, 1921, was in the form 
of a strict lease, but contained a proviso that 
if the profits of the business of the co. after 
providing for the rent therein reserved, 
should be insufficient to enable the co. to 
pay interest on debentiue stock & specific 
mtges., the dividend on preference shares, 
& a dividend of 10 per cent, on ordinary 
shares, then the rent should be abated to the 
extent of the deficiency ascertained. The 
comrs. held that the payments of £630,000 
& £960,000 were not payments antecedent 
to or necessary to earn profits, but contingent 
payments dependent on Sc payable only out 
of profits earned Sc were not allowable 
deductions from profits assessable to income 
tax ; — Held : the real substance of the 
transaction was that in the events specified 
there should be a rebate of the rent, & what- 
ever was the rent after the application of that 
rebate was still to be paid and it still remained 


an expense necessarily inourxed in ea rnin g 
the trading profits of the co. — Adamson v. 
Union Cold Stobaob Oo., I/td. (1931), 
146 L. T. 172; eub nom. Union Cold 
Storage Co., Did. v. Adamson, 16 Tax Oas. 
293, H. L. 

217c. Excess profits duty — ^Holding company Sc 
subsiduai^ company.] — ^The whole of the 
share capital of reap. co. was held by another 
co., whi^ accordingly was assessed to Sc paid 
excess profits duty on the profits of the two 
cos. as though the subsioiary co. were a 
branch of the main co. In the computation 
of the main co.’s income tax Uabilities on the 
three years’ av^Nge basis, allowance for 
excess profits duty paid was made in the 
same manner as a deduction would be allowed 
for an ordinary outgoing in the course of trade. 
The main co. went into voluntary liqui^- 
tion in 1918, liability to income tax ceasing 
before Apr, 6, 1918. In consequence of the 
operation of the avera^ basis for income tax, 
the main oo. had received effective benefit in 
reject of a part only of the excess profits 
duty paid. Resp. co. claimed deductions in 
the computation of its income tax liabilities 
for subsequent years in reject of the excess 
profits duty paid, for which allowance had 
not effectively been given to the main co., 
in so far as such duty was attributable to its 
own profits. The General Comrs. on appeal 
allowed the claim Sc the Crown appealed ; — 
Held : the co. was not entitled to any 
deduction. — Ogston v. Reynolds, Sons Sc 
Co., I/td., Reynolds, Sons Sc Co., I/td. v, 
Ogston (1930), 16 Tax Cas. 501, 0. A. 

220a. Quarry — Railway freights — Rebates — 
Whether capital repayments or discounts, l-y- 
Resp. co. purchased in Oct. 1924, certain 
quarries formerly owned Sc worked by a 
private film, Sc, by arrangement with the 
parties concerned, took over their pre- 
decessors’ rights Sc obligations imder certain 
agi’eements made in 1921 & 1924 between the 
predecessors Sc a railway co. The agree- 
ments in question provided for the construc- 
tion of siding accommodation at the quarries. 
The cost of construction was borne by the 
firm, & the railway co. agreed to allow to 
the firm at half-yearly intervals, as from 
Sept. 30, 1924, sums equal to 10 per cent, of 
the railway co.’s share of the receipts in 
respect of trafiic conveyed to or from the 
siding, until the expiration of ten years from 
Sept. 30, 1924, or until the total amounts 
allowed to the firm should be equal to 
specified amounts expended by the firm in 
connection with the siding construction. 
Resp. co. received from the railway co. 
in the years 1927 Sc 1928 allowances cal- 
culated by reference to the terms of the 


work Jn thle oonoection. The advanceB 
were not made by the firm as factors 
for the CO. The oo. having failed, the 
loans became Irrecoverable, & the firm 
claimed to deduct the loss thus incnired 
In arriving at the profits of their pro- 
fession for income tax purposes : — 
Held : the advances were not money 
“ wholly & exclusively laid out for 
purposes of business & the deduction 
of them w*^ inadmissible, — I nland 
i B., [1929] 


o V. —— Cost of reconairudion i 
s^.l— H tam t>. Inland Bkvknd 
Combs., [19291 S. C. (Ot. of Sees.) 884.- 


SCOT. 


— Expenses of winter greudno 
of sheep ,] — Inland Rbvbndb Combs. 
V , Mabshall & Mitchell, [1929] 6. C. 
Ct. of Sess.) 136. — SCOT. 

\o vil. Diredors* fees .] — ^Although 

the amount of zemuneration paid 
by a oo. incorporated in Now Zea- 
land is that fixed by a resolution at a 
general meeting, in accordance with 
the arts, of assocn., the Comr. of Taxes 
in assessing the oo. to inoome tax under 
Land Cc Income Tax Act, 1923, can 
inauire whether the amount was an 
expenditure ** exclusively tnooiTed In 
the produhtlou ot the assessable In- 

20 


come,** so as to be a pamlssilde deduo- 
tioii under sect. 80 (2) of the Act ; the 
grounds upon which a deduction of the 
amount so fixed can be challenged fure 
not confined to the pasrment being 
wholly or in part not remuneration for 
the dtreotors’ services. Where a de- 
duction of an amount so fixed lias been 
disallowed in part, Cc the evidence is not 
confined to proof of the resolution A 
payment thereunder, the question Is 
whether the oo. fully satisfied the onus 
tinder sects. 14 ft 26 of showing that the 
assessment is excessive i In the present 
case that onus was not dlsChiuged. — 
Abpbo, Ltd. e. Taxbs Oomr.,[10S21 A. C. 
683 ; 101 L. J, P. 0. 177, P. O.— N.Z. 
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agreement* The co. claimed that these 
aUcrwanoes were repayments ot capital sums 
expended Sc that the railway charges, before 
deducMon of these allowances, were business 
expenses Sc admissible deductions in com- 
puting its profits for income tax purposes : — 
Held : in computing its profits for income tax 
purposes the co. was entitled to deduct only 
the difference between the railway traffic 
charges Sc the allowances granted in respect 
of those charges. — ^Westoombb v. Hax>nock 
Quajibiks, Ittd. (1931), 16 Tax Cas. 137. 
222a* Company — Payment to director as induce- 
ment to retire.] — Held : a payment by a co. 
to a director in order to induce him to retire, 
in circumstances in which the other directors 
had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was a business expense de- 
ductible from the co.’s profits for purposes 
of income tax. — ^Mitchell v. NoBiiE (B. W.), 
Ltd., [1927] 1 K. B. 719; 96 L. J. K. B. 484 ; 
187 L. T. 33; 48 T. L. B* 246; 71 Sol. Jo. 
176 ; nom. Noble (B. W.), Ltd. v. 
Mitchbxl, Mitchell v. Noble (B. W.), Ltd., 
11 Tax Gas. 372, C. A. 

Annotations: — ^Befd. Morley v> Lawford (1928), 44 T. L. R. 

716; Anglo-Persian Oil Co. v. Dale (1931), 47 T. L. R. 

487. 

223. Add. Annotation : — ^FoUd. Thomas Merthyr 
Colliery Co. v. Davis (1932), 48 T. L. B. 633. 

228a. .] — ^Applts., a coUiery co., were 

subscribing members of a coal-owners* assocn. 
which had been formed {inter alia) to in- 
demnify its membeis against deficiency Sc 
stoppage of output by reason of strikes. 
Part of these contributions was applied by the 
association as a contribution to the Concilia- 
tion Board, & part was contributed to the 
funds of the Mining Association of Great 
Britain, which in some matters looked after 
the interests of coal-ownei‘S. Applts. claimed 
that their subscriptions to the assocn. were 
proper deductions in arriving at their 
profits : — Held : appte. were not entitled 
to deduct that part of their subscriptions 
which was applied towards an indemnity 
against loss of output by reason of strikes & 
to the funds of the Mining Assocn., but they 
were entitled to deduct the part which was 
applied as a contribution to the Conciliation 
Board. — Thojmcas Merthyr Colliery Co., 
Ltd. V. Davis (1932), 48 T. L. R. 633, C. A. 

224. Add. Annotation: — ^Refd. Tliomas Merthyr 
Colliery Co. v. Davis (1932), 48 T. L. B. 476. 

224a. .] — Applt. CO, was a member 

of the Cold BoDed Brass Sc Copper Assocn., 
an unincorporated body having as its objects 
the fixing of prices for goods manufactured 
by its members, Sc the provision of a common 
fund to be applied in the interests of its 
members. The common fund consisted of 
members* entrance fees Sc monthly payments 
proportional to output tonn^e, Sc in the 
event of the Association being wound up 
was distributable between the members in 
proportion to their contributions. In 1918 
the Ministry of Munitions had large surplus 
stocks of brass Sc copper & the Assocn. was 
spedallv authorised by its member^ to 
negotiate with the Ministry in regard to its 
disposal. As a result the Assocn. contracted 
to purchase the metal from the Ministry at 
flx^ prices per ton, Sc this contract, Sc also 
the draft arrangement for the disposal of the 


metid to the Assocn. ’s members, were sub- 
sequently ^proved by the Assocn* in general 
meeting. By these arrangements members 
were given, firstly, an option of purchasing 
a quantity of the metal proportional to their 
monthly output, at prices scheduled by 
the Association varying according to quality 
Sc size, Sc secondly, an option to apply for 
any residue. The whole of the metal was 
thus disposed of by the Association at prices 
higher than those paid to the Ministry, Sc the 
profit ” was carried to the common fund. 
Applts. debited in their accounts the full 
cc^ of the metal purchased by them from 
the Assocn., Sc did not bring into the aocoimts 
their share in the ** profit.*’ They were 
assessed to income tax under Case I. of 
Sched. D. on the basis that they were entitled 
to deduct only the net cost of the metal, 
i.e. the full cost less their share in the 
“ profit ** : — Held : applts. were able to 
share in the distribution of the metal only 
on payment of the prices scheduled by the 
Assocn. ; their share in the profit *’ was in 
proportion, not to the price paid, but to the 
quantity taken ; the profit carried to the 
common fund could not be regarded as the 
individual members* profit ; & in the cir- 
cumstances applts. were entitled to deduct 
as a business expense the price paid by them 
to the Assocn. — C lifford Sc Son, Ltd. v, 
Puttiok, Clifford Sc Son, Ltd. v. Inland 
Revenue Comrs. (1928), 14 Tax Cas. 189. 

224b. Subscription to guarantee fund of British 
Empire Exhibition.] — ^Applts., asphalters, 
subscribed to the guarantee fimd of the 
British Empire Exhibition at Wembley, 
solely, as the General Comrs. found, in the 
hope of obtaining preferential treatment in 
the allocation of contracts for asphalting work 
within the exhibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax as a trade expense. The General Comrs. 
held it was an allowable deduction : — Held : 
the question was one of fact, as there was 
evidence to support the finding of the General 
Comrs., their decision must be affirmed. — 
Mobley v. Lawford Sc Co. (1928), 140 L. T. 
125 ; 45 T. L. B. 30 ; 72 Sol. Jo. 826 ; 14 
Tax Cas. 229, C. A. 

Annotatifms: — Distd. Hagart Sc Bum-Murdoch v. I, K, 
Comrs.. [1929] A. C. 386. Befd. Bourne Sc Hollingsworth 
V. Ogdon (1929). 45 T. L. R, 222. 

224c. Subscription to hospital — Where employee 
treated.] — ^Applts., who gave considerable 
subscriptions to a hospital at which their 
employees were frequently treated, claimed 
to deduct the amount of the subscriptions as 
a trade expense under r. 3 (a) of the rules 
applicable to Cases 1. Sc II. of Sched. D. : — 
HM : the question whether the subscriptions 
were given with the view of obtaining a staff 
that would earn profits, or whether they were 
given merely because the staff had in fact 
been treated at the hospital, was a question 
of fact for the Special Comxe., Sc their decision 
must be affirmed. — B ourne Sc Hollings- 
worth, I/TD. V. Ogden (1929), 46 T. L. R. 
222 ; 73 Sol. Jo. 127 ; 14 Tax Cas. 849. 

226a. Liability to bank on loans to meet acceptances 
— Subsequent compromise of bank’s claim.] — 
Applt., who carried on business as an 
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exporter of cloth, habitually financed his ship- 
ments by drawing bills on the buyer m 
Shanghai & borrowing from a bank in London 
on the security of the bills Sc shipping 
documents. In 1920 a buyer became unable 
td meet his acceptances, & applt. found himself 
responsible to the bank for a large sum. In 
computing his assessable profits for the year 
ended Mar. 31, 1921, he was allowed to deduct 
a sum of £22,410, being the estimated amount 
of the bank’s claim against him, but subse- 
quently he advanced certain contentions 
against the bank & eventually, at the end of 
1922, the bank accepted £8,000 in settlement 
of its claim. Applt. objected to additional 
assessments made in order to bring into charge 
the difference between the £8,000 & the 
£22,410 previously allowed, contending that 
the sums advanced by the bank were a 
liability for the year ended Mar. 31, 1921, & 
that the subsequent reduction of the debt 
was immaterial in determining his liability 
for that or any later year : — Held : applt. ’s 
transactions with the bank constituted part 
of his business that the loss incurred was 
a trading loss ; & the computations for the 
pu^oses of income tax must be reopened & 
adjusted by reference to the actual amount 
of this loss. — ^Bekniiard v. Gahan, Bern- 
hard V. Inland Bevenue Comrs. (1928). 13 
Tax Cas. 723, C. A. 

226b. Royalties — Deduction of commission & ex- 
penses of literary agents.] — Curtis Brown, 
Ltd. v. Jarvis ; Jarvis v, Curtis Brown, 
Ltd., No. 99k, ante. 

226c. Legal costs — Income tax appeal.] — The vesps. 
claimed as a deduction in computing their 
profits for income tax piD^oses the cost of 
employing solrs. & counsel in connection with 
an appeal to the Special Comrs. against 
^sessments to income tax under Sched. D. 
in respect of their trading profits : — Held : 
the legal costs were not an admissible 
deduction. — Ali.en v, Farquharson Bros. 
& Co. (1932), 17 Tax Cas. 59. 

227. Add. Annotations : — Consd. I. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
145 L. T. 109. Consd. Iloare & Co., Ltd. v. 
OoUyer (1932), 48 T. L. R. 250. Refd. Naval 
Colliery Co. (1897), Ltd. v. 1. R. Comis. 
(1928), 138 L. T. 593 ; Miller (Lady) v. I. R. 
Comrs. (1930), 15 Tax Cas. 25. 

228a. Deduction of owner’s rates.]— A co. 

owned & occupied for the purposes of their 
business certain lands & heritages which 
were “ mills, factories or ottier similar 
premises ** within 1918 Act. The annual 
value of those mills & factories was £5,970, 


& the CO. ^add owner’s rates in respect of 
these premises to the amount of £1,752 
annually. Both in 1927 & 1928 the co. were, 
for the purposes of Sched. A, allowed to 
deduct the sum of £1,752 paid by them in 
respect of owner’s rates from their assess- 
ment of £6,976, & in making their return for 
Sched. D they claimed to be allowed to 
deduct the £5,976 as the annual value of the 
premises also the £1,752 as disbursement 
of money wholly exclusively laid out or 
expended for the purposes of the trade : — 
Held : the owner’s rat^ payable by a trader 
who owns the premises in which he conducts 
his trade are not a permissible deduction in 
the computation of ms profits & gains for the 
pui'pose of assessment under Sched. D, 
whether or not the premises are of the nature 
of “ mills, factories or other similar premises.” 
— Inland Revenue Comrs. v. Scot^sh 
Central Electric Power Co. (1931), 145 
L. T. 169 ; 16 Tax Cas. 761, H. L. 

229. Add. Annotations : — Consd. Fry v. Burma 
Corpn. (1929). 98 L. J. K. B. 093. Refd. 
I. B. Comrs. v. Scottish Central Electric 
Power Co. (1931), 145 L. T. 169. 

229a. Rates already deducted under Sched. A— No 
deduction under Sched. D.] — In assessing a co. 
for income tax under Sched. A. in respect of 
the lands & heritages owned & occupied by 
it for the purposes of its trade, the comrs. 
allowed it, imder r. 4 of No. V. of Sched. A., 
to deduct the public rates payable by it as 
owner of the subjects : — Held : the co. was not 
entitled again to deduct these rates in making 
its return of trading profits under Sched. D . — 
Inland Revenue Comrs. v. Scottish Cen- 
tral Electric Power Co., [1931] S. C. 30. 

231. Add. Annotation : — Consd. CoUyer v. Hoaro & 
Co., [1931] 1 K. B. 123. 

235. Add. Citation : — 12 Tax Cas. 227. 

Add. Annotation : — Consd. Morley v. Lawford 
& Co. (1928), 140 L. T. 126. 

236. Add. Citation: — 12 Tax Cas. 232. 

Add. Annotations : — Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 125 ; Mann r. 
Nash (1932), 48 T. L. R. 287. Refd. Finance 
Minister v. Smith (1926), 95 L. J. P. C. 193. 

236a. Calls on shares In company formed to take 
over trading company’s buying agency.] — 
Held : not a trading loss, but a loss of 
capital & not a sum that could be properly 
deducted. — M. Jacobs Youno & Co., Ltd. 
V. Harris (1926), 11 Tax Cas. 221. 

238. Add. Annotations : — Refd. Naval Colliery Co. 
(1897), Ltd. V. 1. R. Comrs. (1928), 138 L, T, 
593 ; Collyer v. Hoare & Co., [1931] 1 K .B. 123. 
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pi J — CO. owned, & occuplec 

for the purpose of Its trade, land ^ 
heritages, which were ** mills, factorio 
or other similar premises,'* witldi 
Rules applicable to Cases 1. Sc II. 
r. 5 (2) : — Held: In estimating th< 
profits or gains of the oo. for th( 
ptuTose of assessment to income taj 
under Schedule D, the whole annua 
value of its trading premises fell to bi 
deducted, & not merely the amouul 
at which the premises were actually 
asc^Mcd for tho purpose ..of oollocfcior 
of t-ax under Schedule A. — Inlane 
Kicvknue Comrs. v. Sno'rnsft Cbntrai 
PowEii Co., I192H] S. C. 200 

*~5COT. 


PART V. SECT. 2, SUB-SECT. 7,—D. 

sa. Statutory company — Creation of 


reserve fund — Loss in realisation of 
investments forming part of fund .] — 
Held : since tho words of tho Act 
authorising tho creation of tho rosorvo 
fund were permissivo & enabling only, 
tlio exorcise of tho power was (Us* 
cretionary, &; the loss was not an 
allowable deduction. Semble : it would 
liavo boon otborwlse, if tho Act hod 
imposed a duty on tho co. to create a 
reserve fund, — ^Alliancb Sc Dublin 
C oNBUMEHa’ Gab Co. v. Davies, [19201 
I. 11. 872.— IR. 

sb. JJank — Losses written off during 
year — Method of computation.] — lie 
Dank of Montreal Assessment 
(1909), 14 B. C. 11, 282.— CAN. 

so. Losses on sales of temporary 

investments in Government ateuri^s .] — 
HeUL : such tempoiary inve^ments 
could not be regarded as an invest- 
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mont of capital ; tho investment Sc 
realisation of such funds from time 
to time was merely part of tho bank's 
ordinary bnsinoss, Sc the loss incurred 
was a loss incurred in tho production 
of Income. — Taxation Comr. v. Com- 
mercial Bankinq Oo. op Sydney 
(1927). 27 8 . R. N. 8 . W. 231; 44 
N. S. W. W. N. 05.— AUS. 

PART V. SECT. 2, SUB-SECT. 7.— 
E. (a). 

0 I, on trade branch .] — 

A trader having two brauohes in his 
trade (viz. a cloth business Sc a banking 
business) carried on both, eaoh with 
borrowed (capital ; Sc as tho cloth busi- 
ness ended in a loss, he had- to close it 
in 1924: Sc aU that portion of the 
borrowed capital which was sunk in the 
cloth business was lost before 1924. 
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289« Add* Annotations: — As to (1) Consd. Mallett 
V* Staveley Coal & Iron Co., [1928] 2 K. B. 
406. Refd. I. B. 00101 * 8 . v. Northlleet Coal 
& Ballast Co. (1927), 12 Tax Gas. 1102; 
Thompson v, I. B. Comrs., I. B. Oomrs. v. 
Thompson (1927), 12 Tax Gas. 1091. 

240. Add. Annotation : — Refd. Eastman v. Shaw 
(1927), 43 T. L. B. 649. 

241a. Payment of liabilities of subsidiary com- 
pany.] — Held: a loss of capital, & no de- 
duction could be allowed. — Baker v. Mabie 
Todd & Co., Ltd. (1927), 13 Tax Gas. 235. 

244. Add, Annotations : — Refd. Mallet v, Staveley 
Coal & Iron Co. (1927), 138 L. T. 201; 
CoUyer v. Hoare Co., [1931] 1 K. B. 123. 

244a. — .] — A CO. leased a cinematograph 

theatre with its fixtures, furniture, machinery, 
etc., for twenty-one years under a lease 
which provided for an annual rent & a 
premium payable by quarterly instalments 
over the whole period of the lease. The 
lessors reserved the right in certain circum- 
stances to terminate the lease at six months* 
notice. If this right were exercised all 
future instalments of the premium were to 
be cancelled. In negotiations before the 
terms of the lease were settled there had been 
a provisional agreement under which a rent 
was to have been paid equal to the total 
annual payments of rent & premium secured 
by the lease. The General Comrs. on appeal 
proceedings allowed the co.’s claim to deduct 
from its profits for income tax purposes the 
instalments of the premium. Tlie Crown 
api^ealed : — Held : the payments were capital 
expenditure. — Grkrn v. Favourite Cinemas, 
Ltd. (1930), 16 Tax Gas. 390. 

248a. Payment In consideration of surrender of 
lease — Mining lease.] — Sums paid by a 
colliery co. to the lessor in consideration of 
the surrender of a portion of the area demised 
by a mining lease, & for the release of the co. 
from the obligations undei’talcen by the lease, 
are capital payments, & are not allowable 
deductions. — Mallett v. Stavet.ey Coal & 
Iron Co., Ltd., [1928] 2 K. B. 405 ; 97 
L. J. K. B. 475 ; 139 L. T. 241 ; 13 Tax Cas. 
772, C. A. 

Annotatiofis : — FoUd. Cowcher v. Mills (1027), 13 Tax Cus. 
2J(). Distd. Anfirlo-Eorsiaii Oil Co. v. Dale (1031), -17 
'l\ L. 11. 487. Refd. I. R. Comrs. r. Nortlilloot Coal ii:- 
Rallust Co. (1027), 12 Tax Cas. 1102. 

248b. .] — Besps. carried on business at 

premises held on a lease cxpmng in 1923. 
In 1916 the business was closed down, & the 
lessor agreed to accept a surrender of the lease 
in consideration of a sum to be paid by 
instalments of £250 a year, & resps. issued a 
debenture to the lessor securing the instal- 


ments by a floating charge on all their assets. 
In 1921 the lessor accepted £600 from resps. 
in satisfaction of all further liability under the 
debenture ; — Held : the payment of £600 
was nob an admissible deduction. — Cowcher 
V. Mills & Co., Ltd. (1927), 13 Tax Cas. 216. 

248c. Payment in respect of indemnity against 
liability for surface damage.] —O’Grady v, 
Buj.lcropt Main Collieiiies, Ltd., O’Grady 
V. Markham Main Colliery, Ltd. (1932), 
17 Tax Cas. 93. 

248d. Purchase of oil wells.] — Hughes v. British 
Buhmah Petroleum Co., J/rD. (1932), 17 
Tax Cas. 286. 


249. Add. Annotations : — Consd. British Insulated 
Sc Helsby Cables v. Atherton, [19201 A. 20.5. 
Refd. Mitchell v. Noble (1926), 43 T. L. R. 100. 


249a. Payment to agent to terminate agency.] — 

The Anglo-Persian Oil Co. paid to its agents 
in Persia the sum of £300,000, in compensa- 
tion for the latter relinquishing a contract of 
agency. The co. treated that sum in its 
books as a payment out of revenue, & 
charged instabnents of £60,000 to revenue 
account during each of the following five 
years. The Crown claimed that these were 
not permissible deductions, but should be 
pkaced to capital account : — Held : the 
question was not entirely one of fact, on 
which the decision of the comrs. was binding, 
for questions as to what are, or are not, 
permissible deductions turn upon certain 
defined principles of law, as laid down by 
Lord Cave in British Jnsulatcd tf? Helsby 
Cables^ Lid. v. No, 204 ; (2) is 

making the payment the co. was not en- 
larging its operations, nor improving its 
goodwill. It was not, within the meaning of 
IjOHD Cave in Atherton^ s Case, “ bringing 
into existfince an asset or an advantage for 
the enduring benefit of its trade.” The 
payments were such as the co. might have 
mad (5 for cancellation of an onerous contract 
to supply its products ; they were payments 
attributable not to fixed but to circulating 
capital Sz. might properly be debited to 
revenue account. — Anglo-Perstan Oil Co., 


Ltd. r. Dale, [1932] 1 K. B. 124; 100 
J.. J. K. B. 504 ; 146 L. T. 529 ; 47 T. L. R. 
487 ; 75 Sol. Jo. 408 ; 16 Tax Cas. 253, C. A. 


250. Add. Annotations Apid. Marsden v. I. R. 
Comrs. (1919), 12 Tax Cas. 217. Refd. 
I. R. Comrs. v. Huntley & Palmers, Ltd. 
(1928), 12 Tax Cas. 1209. 


251. Add. Annotations Small v. Easson 

(1920), 12 Tax Cas. 351 ; British Insulated & 
Helsby Cables v. Atherton, [1926] A. 0. 205; 


The trader having: had to pay interest 
on that lost capital in the 

year of assessment, claimtMi deduction 
therefor from the asscHsablo profits of 
his remaining hanidng husiiicss for the 
year 1924-25 :~~Tlrld : though the 
branches were distinct, the trade was 
one, & though the lost capital was not 
available for use in the trade, viz. 
the banking business, in the year of 
assessment, the Interest paid on It 
should be deducted under Indian 
Income Tax Act, s. 10 (2) (liJ). — 
NACIIALAM CHErrY V. IN(’0ME Tax 
CoMits. (1928), I. L. R. 52 Mad. 296.— 
IND. 

PART V. SECT. 2. SUB-SECT. 7.— 
E. (b). 

246 ii. iTistalmmt of pyreh^ 

price-^dt costs of plant additions.] 


?ld : capital expenditure.— Rosis- 
IRUY-SURPRISE MININU Co. V. R., 
924) S. C. R. 445 ; [19241 4 D. R- R- 
17 . riQ9n 1 W. W. R. 1017.— CAN. 


se. Raihvuv cmnvany—Kxpen^c of 
vmldtig dcoiatioiis.] — Held: sums ex- 
pended by a railway co. in making 
deviations in its line from time to time 
were expenditure of a capital nature. — 
Rhodesia Rys. r. Co>iR. of Taxes, 
[1925] App. D. 438.— S, AF. 


sf. Company owning one ship — Ship 
seized cf* used by enemy — Expenditure 
on reconditioning ship.] — Held : not a 
proper deduction. In respect that the 
expenses were not a recurring in^n- 
tenanoo expenditure, hut wore of the 
nature of capital outlay.-— 
Revenue v . Granite City S. S. Co., 
[1927] S. O. 705.— SCOT. 
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Bh. Los.*i on conversion of plant 
Hirks — Under arrangement with 
finister of Munitions.] — Held : a loss 
f capital, & not admissible as a 
oduotiou for income tax purooses. — 
.OTHiAN Chemical Co.. Utd. v . 
(oaKRS, Lothian Chemical Co., Ltd. 

. Inland Revenue Comrs. (1926), 

1 Tax Cas. 508.— SCOT, 
ej. Value of wool on backs of sheep 
mrehased with station.] — WEBSyBR 
. Western Australia Taxation 
)epui’Y Comi. (1927), 39 0, L. R. 
30 ; [1927] Argue L. iL 113.— AUS. 

sk. Cost of reconstruction of shop .] — 
TYAM V. 1NT.AND REVENUE COM)^.. 
1929) S, C. (Ct. of Ses8.) 384.— SCOT. 

bI. Consideraiion for right to deposit 
naterial by carting confrodOT.]— I nland 
Uevenue Comrs. v. Adam (1928), 14 
lax Cas. 34. — SCOT. 
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Mitchell V . Noble, [1927] 1 K. B. 719 j Anglo- 
Persian OH Co. v. Dale (1931), 47 T. L. R. 
487. 

252. Add, AnnoUUions : — Retd. Mallet v, Staveley 
Coal & Iron Co. (1927), 138 L. T. 201 ; Anglo- 
Persian Oil Co. v. Dale (1931), 47 T. L. R. 
487. 

252a. Difference between cost & proceeds of sale 
of fixtures of branch shops.] — A trading co., 
with a number of branch shops controlled 
by a head office, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of 
profit or loss : — Held : the difference between 
the cost of new fixtures, fittings, & utensils 
for the new shops, & the receipts from the 
sales of equivalent second hand fixtures, 
etc., from the shops that were closed, was a 
capital expenditure, &> was not a revenue 
expenditure which could be debited to the 
trading account of the co. in ascertaining 
the profits which were assessable to income 
tax. — Eastmans, Ltd. v, Shaw, Eastmans, 
Ltd. V , Inland Revenue Comrs. (1928), 46 
T. L. R. 12 ; 72 Sol. Jo. 744 ; 14 Tax Cas. 218, 
H. L. 

254. Add, Annotation : — ^Refd. Roebank Printing 
Co., Ltd. V, I. R. Comrs. (1928), 13 Tax Cas. 
864. 

254a. Nature of estimate to be made.] — ^Applts. 
were assessed under Sched. D. for the yeai’s 
1921-22 & 1922-23 on the basis of a writing 
down in two years successively of a doubtful 
debt. That w^as done by agreement with the 
inspector of taxes, who had all the facts 
before him. Subsequently, by additional 
fii'st assessments, the writing dowm of the 
doubtful debt was disallowed, on the CTound 
that since the writing down of the debt was 
allowed, it has come to the surveyor's know- 
ledge that applt-s. had permitted the debtors 
to increase their indebtedness to them. On 
an appeal against the additional first assess- 
ments, the General Conn's, were not satisfied 
that the debt or any part of its had been 
proved to be a bad debt within the meaning 
of r. 3 (i) of Cases I. & II. of Sched. 11., A 
they confirmed the additional first assess- 
ments ; — Held: (1) the General Comrs. 
liad not considered the right question. The 
question which they ought to have considered 
& decided was whether there liad been a 
“ discovery by the surveyor within sect. 125 
of 1918 Act. If they had considered that 
question there was no evidence which would 
have supported a decision in favour of the 
inspector of taxes. The word “ discovers *’ 
does not mean a mere change of opinion on 
the same facts & figures. To justify an 
additional assessment the surveyor must 
ascertain some new fact which, if it had been 
known when the original assessment was made, 
would have resulted in an increased assess- 


ment ; (2) an estimate of the value of a debt 
made in 1923 & 1924 on the then facts & 
probabilitios was not overthrown by a finding 
of the General Comrs. that in 1930 it had not 
been proved that the debt or any part of it 
was a bad debt within the meaning of the rule. 
What the statute requires is an estimate of 
the extent to which a debt is bad for a profit 
&; loss account. Such an estimate is not a 
prophecy to be judged by after events, but a 
valuation of the debt as an asset, to be judged 
as an estimate on the existing facts & pro- 
babilities. — ^Andebton & Halstead, Ltd. v, 
Birbbll, [1932] 1 K. B. 271 ; 101 L. J. K. B. 
219 ; 140 L. T. 139 ; 16 Tax Cas. 200. 

257. Add, Annotations : — ^Refd. Seaham Harbour 
Dock Co. V, Crook (1930), 47 T. L. R. 23 ; 
Westcombe v , Hadnock Quarries, Ltd. (1931), 
10 Tax Cas. 137. 

260. Add, Annotations: — As to {!) Retd. Small v. 
Easson (1920), 12 Tax Cas. 351 ; Mitchell v . 
Noble, [1927] 1 K. B. 719. As to (2) Dlstd. 
British Insulated & Helsby Cables v , Ather- 
ton, [19261 A. C. 205; Mallett v, Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. 
Expld. & Distd. Morgan Crucible Co. v, I. R. 
Comrs., [1932] 2 K. B. 186. Retd. Anglo- 
Persian Oil Co. r. Dale (1931), 47 T. L. R. 
487. 

261. Add. Annotation : — Refd. Curtis Brown, Ltd. 
V , Jarvis ; Jarvis v , Curtis Brown, Ltd. (1929), 
14 Tax Cas. 744. 

262. Add, Annotations: — Distd. Mallett v . Staveley 
Coal & Iron Co., [1928] 2 K. B. 406. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1920] A. C. 205; MitcheU v . Noble, [1927] 1 
K. B. 719; Morley v . Lawford (1928), 44 
T. L. R. 716; Rees Roturbo Development 
Syndicate v , I. R. Comrs., Rees Roturbo 
Development. Syndicate v , Ducker (1928), 13 
Tax Cas. 366 ; I. R. Comrs. v , HagaH & 
Burn-Murdoch (1929), 14 Tax Cas. 433. 

263a. -.] — A co. in 1883 inaugurated a 

scheme under which pensions were paid to 
its employees who liad retired or become 
incapacitated, but reserving an uncontrolled 
discretion to vary or cease payment of such 
pensions. The pa>Tnent of such pensions 
had ever since 1883 been a recurring business 
expense, & the pensions paid had been 
debited to the profit & loss accounts under 
the heading of wages, & were admitted to 
have been proper deductions in computing 
the profits of the co. for income tax purposes. 
In 1918 the co. entered into an arrangement 
with an insurance co. whereby the insurance 
CO. undertook, in consideration of the sum 
of £23,100 paid to it by the co., to pay to the 
co. during the remainder of the fives of the 
persons who were receiving pensions, & who 
were named in the sched. to the policy, 
annuities which were equal in amount to 


PART V. sect. 2, SUB-SECT. 7.— F. 

253 i. Loss on advances to saw-miller 
lo secure supplies of timber — Advances 
nritten off as bad debts on liquidati&n of 
sam-miUcT.] — Held : the loss was pro- 
perly deducted. — HoGO & Co., Ltd. v, 
CoAia^oF Taxes, [1925] N. Z. L. 11. 

^tmited to trading debts — 
H hether debt of managino divertor to 
company included .] — A calloo printing 
CO. paid its mana«Hng director in part 
by a commission on prodte. During 


tbe first, year of tbo arrangement the 
directors authorised him to draw two 
sums on account of hts commission, & 
in subsequent years be drew sums on 
this account without special authority 
but wit h the knowledge of tbe directors. 
These sums were debited to a oom- 
misslou account. During the year 
undJng Deo. 31, 192.3, he drew out 
£5,141 in sums varyinx between £160 
& £400. It was subsequently aaoer- 
tainod that no commission was due for 
tjmt year. Sc the commission account 
showed a balance due by him to the oo. 
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of £3,891. In arriving at its profits 
for income tax purposes the oo. claimed 
to be entitled to deduct this loss : — 
Held : the loss was a ** loss not con- 
nected with or arising out of the 
trade.” — R oebank Printing Oo., Ltd, 
V, Inland Revenue Oomrs., [1928] 
8. a <Ot. of Seas.) 701.— SOOT. 


PART V, SECT. 2, SUB-SECT. 7.— G. 

o i. Payment for gudlificaHon 

shares,] — Shapiro v. Inland Revenue 
COMBS. (1028), 49 N. L. K. 430.— S. AF. 
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the pensions which were being paid by the 
eo. in pursuance of its pension scheme. The 
amounts received from the insurance co. 
under the policy were paid direct to the co., 
Sa payments ^uivalent to the annuities 
received from the insurance co. were made by 
the co. to the pensioners. The co. *had full 
power to stop the payment of any pension in 
case of misconduct, but in fact no pension 
had been withdrawn. The pensioners did 
not at any time know of the existence of the 
policy. The co. had power in certain events 
to cancel the policy & claim repayment of 
part of the purchase money. The co. claimed 
that the sum of £23,100 should be allowed as 
a deduction in computing the amount of its 
deficiency for the purposes of excess profits 
duty for the accounting period ending 
in 1919 ; — Held : the co. had not by the 
payment of £23,100 got rid of their liability 
to pay the pensions to their retired or 
incapacitated errjployees, but had thereby 
acquired an asset, & therefore the £23,100 
constituted a capital expenditure could not 
be allowed as a deduction by reason of 
r. 3 if) of the Rules applicable to Cases 
I. & II. of Sched. I), to 1918 Act. — Morgan 
Crucible Co., Ltd. v. Inland Revenue 
COMRS., [1932] 2 K. B. 185 ; 101 L. J. K. B. 
764 ; 147 L. T. 174. 

264. Add. Citation : — snh nom. Atherton v. 
British Insulated & Helsby Cables, Ltd., 
10 Tax Cas. 155. 

Add. Annotations : — Apld.Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405 ; Anglo- 
Persian Oil Co. v. Dale (1931), 47 T. L. R. 
487. Consd. Morley v. Lawford (1928), 140 
L. T. 125. Refd. Mitchell v. Noble, [1927] 1 
K. B. 719. 

265. Add. Annotations : — Refd. British Insulated &> 
Helsby Cables v. Atherton, [1926] A. 0. 205; 
Mallet V. Staveley Coal & Iron Co. (1927), 
138 L. T. 201 ; Anglo-Persian Oil Co. v. Dale 
(1931), 47 T. L. R. 487. 

268a. Books used for professional purposes — 

Solicitor.] — The w ord “ plant ” in Finance Act, 
1925 (c. 30), 8. 16, does not include a solr.’s 
books which he consults for professional 
purposes. — Daphne v. Shaw (1926), 43 
T. L. R. 45 ; 71 Sol. Jo. 21 ; 11 Tax Cas. 256. 

276a. Replacement of obsolete plant or machinery 
— ^Meaning of obsolete — Question of fact for 
commissioners.] — South Metropolitan Gas 
Co. V. Dadd (1927), 13 Tax Cas. 205. 

278. Add. Annotations : — Consd. Salisbury House 
Estate V. Fry, [1930] 1 K. B. 304. Refd. 
Brighton College v. Marriott, [1926] A. C. 
192. 


284. Add. Annotation : — Refd. CoUyer v. Hoare & 
Co., [1931] 1 K. B. 123. 

285. Add. Annotations: — Apld. WaJdie v. I. R. 
Comrs. (1919), 12 Tax Cas. 113. Dlstd. 
Hagart & Bum-Murdoch v. I. B. Comrs., 
[1929] A. 0. 386. Refd. Bourne & Hollings- 
worth V. I. R, Comrs. (1921), 12 Tax Cas. 
483 ; Baker v. Mabie Todd (1927), 13 Tax 
Cas. 235. 

287. Add. Annotations: — Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 406. Consd. 
Morley v. Lawford (1928), 140 L. T. 126. 
Expld. Hagart & Bum-Murdoch v, I. R. 
Comrs., [1929] A. C. 386. Dlstd. Fry v. 
Salisbury House Estate, Ltd., Jones v. City 
of London Real Property Co., [1930] A. C. 
432; CoUyer v, Hoare & Co. (1930), 47 
T. L. R. 7; FoUd. I. B,. Comrs. r. Scottish 
Central Electric Power Co. (1931), 145 L. T. 
169. Expld. & Dlstd. Hoare & Co. v, CoUyer 
(1932), 48 T. L. R. 256. Refd. SmaU v. Easson 
(1920), 12 Tax Cas. 351 ; Bourne & Hollings- 
worth v. I. R. Conn'S. (1921), 12 Tax Cas. 483 ; 
British Insulated & Helsby Cables v. Ather- 
ton, [1926] A. C. 205 ; MitcheU v. Noble, 
[1927] 1 K. B. 719 ; Green v. Gliksten (1928), 
139 L. T. 12 ; Rees Roturbo Development 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development Syndicate v, Ducker (1928), 
13 Tax Cas. 366 ; Anglo-Persian OU Co. v. 
Dale (1931), 47 T. L. R. 487 ; Mersey 
Docks Sd Harbour Board v. West Derby 
Assessment Committee, Bottomley v. West 
Derby Assessment Committee & Mersey 
Docks & Harbour Board, etc., [1932] 1 
K. B. 40 ; Union Cold Storage Co. v. Adamson 
(1931), 16 Tax Cas. 293. 

288. Add, Annotations : — Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 126. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 205 ; Anglo-Persian Oil Co. v. 
Dale (1931), 47 T. L. R. 487. 

290. Add. Annotations: — As to (1) Consd. Morley 
V. Lawford & Co. (1928), 140 L. T. 126. 
As to (2) Refd. MitcheU v. Noble, [1927] 
1 K. B. 719. Generally, Refd. SmaU v. 
Easson (1920), 12 Tax Cas. 361 ; I. R. Comrs. 
V. Scottish Central Electric Power Co. (1931), 
145 L. T. 169 ; Union Cold Storage Co. v. 
Adamson (1931), 16 Tax Cas. 293. 

291 . Add. Annotations : — Consd. Hart v. Riversdale 
MiU Co. (1927), 96 L. J. K. B. 691 ; Morley 
V. Lawford & Co. (1928), 140 L. T. 126. Apld. 
CoUyer v. Hoare & Co. (1930), 47 T. L. R. 7. 
Dlstd. Fry v. Salisbury House Estate, Ltd., 
Jones V. City of London Real Property Co., 
[1930] A, C. 432. Consd. CoUyer v. Hoare & 


PART V. SECT. 2, SUB-SECT. T.- J. 

b i. Diminished value of rails 

sleepers,] — Held : a railway co. was not 
entitled to any deduction for such 
dlminiBhed value. — Khodesia Rts. v. 
Comb, of Taxes, [1925] App. D. 438. — 
B. AF. 

b li. .y-BeU : an article Is 

** UBeless ” when it Is unfit through 
wear & tear for the purposes for which 
it was used, Sc is iuoapable of being 
repaired, or is in such a condition that 
a reasonable business man would 
prefer to substitute a new implement 
rather than Incur the cost of repair- 
ing the old. — Robertson v. Comb, 
OP Taxes, 11928] S. A. 8. R. 313.— 


PART V. SECT. 2, SUB-SECT. 7.~L. 

p i. SeparcUe assessments under 

8(liedtdes B. db D .] — farmer bred 
horses &; cattle on a considerable scale. 
Ho used his stallions for his own horse- 
breedlug purposes, &; also earned fees 
by sendlag thorn on journeys for the 
service of other owners* mares. In 
this connection he kept a reserve of 
stallions to replace any which might 
become Incapacitated. All his stallions, 
of whioh only a small proportion earned 
fees, formed part of one undivided 
stud. Ho was assessed to income tax, 
on the profits of his general farming 
business under Schedule B., & on the 
profits of his fee-oaoxing stallions under 
Schedule D. As a method of fixing 
the amount of profits assessable under 
the latter Schedule, the comrs. deter- 
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mined to regard a certain number of 
stalUous as exclusively used In earning 
fees, & to allow the dednotion of the 
cost of their full upkeep & attendance, 
& to provide for replacements by allow- 
ing a similar deduction In respect of 
other stallions In the stud to the extent 
of one -third of the number of travelling 
stallions. The farmer contended that 
his stallion-owning business should ho 
treated as entirely separate from his 
farming business, & that the whole of 
the expenses & losses connected with 
his stallions should be set against the 
revenue derived from them : — Held : it 
was primarily a question for the comrs. 
to determine, Sc no cause had been 
shown fop disturbing their determina- 
tion. — ^Marshall v. Inland Revenue 
Combs., [1927] S. 0. 243.— SCOT. 
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Co., [1931] 1 K. B. 123 ; I. It. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
145 L. T. 169. Refd. I. K. Comrs. v, Lysaght, 
[19281 A. C. 234. 

292a. .] — ^Youngs, Crawshay & Youngs, 

Ltd. V. Brooke (1912), 6 Tax Cas. 393. 

292b. Loss on Individual rents of tied houses — 

No loss on aggregate rents.] — brewery co. 
owned freehold & leasehold licensed houses, 
which they let to tenants who were tied to the 
CO. for all the beer, wines, &> spirits sold on 
the premises let to them. Under the decision 
in U sherds Wiltshire Brewery, Ltd, v. Bruce, 
No. 287, the co., where rent was forgone by 
reason of the tie, was entitled, in the com- 
putation of the profits of the trade for assess- 
ment imder Sched. D. to income tax, to a 
deduction of the difference between the 
Sched. A. assessment of its freehold houses 
or the rents paid by the co. for its leasehold 
houses, on the one !^nd, & the rents received 
by it from the tied tenants, on the other 
hand, as an expense wholly incurred for the 
purposes of its trade. Some of the tied 
tenants paid premiums, & it was admitted, 
in the course of the hearing, that they must 
be taken into account in determining whether 
rent had been forgone by the co. by reason 
of the tie. In some cases the co. suffered 
a loss in respect of rent forgone, but in other 
cases the rents received by the co. exceeded 
the annual value or the rent paid by the co., 
as the case might be. In assessing the co. 
to income tax under Case I. of Sched. D. 
the Crown claimed that the amount of such 
excess should be brought into account under 
Sched. D., but so far only as was required 
to wipe out the debit above mentioned, & 
that for this purpose the whole of the houses 
must be aggregated : — Held : the claim 
of the Crown failed, on the ground that the 
profits & gains arising from the ownership 
of land, whether used for the purposes of 
trade or not, were determined exclusively 
by reference to annual value under Sched. A., 
& accordingly the rents received could not be 
included in an account under Sched. D. of 
the profits & gains of the trade for the purposes 
of which the land was used. — Ho are & Co., 
l/TD. V , COLLYER, [1932] A. C, 407 ; 101 L. .T. 
K. B. 274 ; 146 L. T. 469 ; 48 T. L. R. 256 ; 
76 Sol. Jo. 165 ; 17 Tax Cas. 169, H. I.. 

293. Add, Annotation : — Refd. Thomas v. Evans, 
Jones V , South-West Ijiincashire Coal-Owners’ 
Assocn. (1927), 11 Tax Cas. 790. 

294. Add, Annotation : — Refd, Collins v, I. R. 
Comrs. (1924), 12 Tax Cas. 773. 

295. Add, Annotation : — Refd. Collins v, I. R 
Comrs. (1924), 12 Tax Cas. 773. 

295a. Mutual insurance — Surplus from other 

business done with fire policy holders — 
Whether liable to tax.] — Tlie main object of 
applt. co. which was incorporated as a co. 
limited by guarantee & not having a capital 
divided into shares, was to enable local 
authorities & other public bodies by co- 
ciperation to insure against fire Sc other risks 
on the most favourable terms. Since 1913 
the co. had, in addition to the fire insurance 
business conducted on the mutual system, 
carried on an extensive business of a mis- 
cellaneous character & particularly em- 
ployers’ liability business. Considerable pro- 
fits were derived from this miscellaneous 


business, & it was admitted that in general 
applts. were liable to be assessed to income 
tax in respect of these profits, but they 
claimed to bo exempt in respect of any 
surplus arising from employers* liab^ty or 
other miscellaneous business done with fire 
policy holders : — Held : as the principle of 
mutual insurance did not apply either to the 
employers’ liability business or to the mis- 
cellaneous business, inasmuch as the fire 
policy holders in a body had not contributed, 
the surplus arising from any part of that 
business must be treated as profit & gains 
under Sched. D. & chargeable to income tax 
accordingly. — Municipal Mutual Insur- 
ance, Ltd. V , Hills (1932), 147 L. T. 62 ; 
48 T. L. R. 301 ; 16 Tax Cas. 430, H. L. 

296. Add Citation: — 2 Tax Cas. 100. 


Add, Annotations : — .4 s to (2) Consd. Thomas 
v. Evans, Jones v, South-West Lancashire 
Coal-Owners’ Assocn. (1927). 11 Tax Cas. 
790. Generally, Refd. Pegg & Jones v, I. R. 
Comrs. (1919), 12 Tax Cas. 82; I. R. Comrs. 
V , Westleigh Estates Co., I. R. Comrs. v. South 
Behar Ry., I. R. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas. 657. 

297, Add, Annotations : — Apld. Pegg & Jones v, 
I. R. Comrs. (1919), 12 Tax Cas. 82. Consd. 
Thomas x\ Evans, Jones v, South-West 
liancashire Coal-Owners’ Assocn. (1927), 11 
Tax Cas. 790. Dlstd. Adamson v. Union 
Cold Storage Co. (1931), 146 L. T. 172. 
Consd. Municipal Mutual Insurance, Ltd. v. 
Hills (1932), 48 T. L. R. 301. Refd. I. K. 
(’omrs. 9K Westleigh Estates Co., 1. R. 
Comrs. V, South Behar Ry., 1. R. Comrs. r. 
Eccentric Club (1925), 12 Tax (’as. 657. 

300. Add, Anxiotations : -Consd. I. R. Comrs. 
Westleigh Estates Co., I. R. (’omrs. v. South 
Behar Ry., I. R. (’omrs. v. Eccentric C^lub 
(1925), 12 Tax Cas. 657; Cornish Mutual 
Assee. v, I. R. Comrs., [1926] A. 281. 
Distd. Liverpool (’oin Trade Assocn. r. Monks, 
[1926] 2 K. B. 110. Consd. Municipal 
Mutual Insurance, Ltd. r. Hills (1932), 48 
T. L. R. 301. Apld. Jones v. South-West 
Lancashire Coal-OwiK^rs’ Assocn., [1927] 
A. C. S27. 


301. Add, Annotation : — Refd. Butler v. Mortgage 
Co. of Egypt (1927), 138 L. T. 328. 

302. Add. Annotations: — Refd. British Insulated & 
Jlelsby Cables v. Atherton, [1926] A. C. 205 ; 
A.-G. V . Metropolitan Water Board, [1928] 1 
K.B. 833. 

304. Add. Annotations : — Distd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 

305. Add. Annotations : — Distd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 
Refd. Fry v. Salisbury House Estate, Ltd., 
Jones V . City of London Real Property Co., 
[1930] A. O. 432. 

307a. Accident insurance — Mutual society.] — 

A mutual insurance assocn. was formed, its 
sole activity being the indemnity of its 
members, who were coaJ-owners, against 
liability for compensation in respect of fatal 
accidents to workmen. The members of the 
assocn. were the x^^rsons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 
winding ui). The assocn. formed a general 
fund by making calls upon members propor- 
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tionate to the wages paid in their works for 
tlie time being, & the balance of the ordinary 
call fund was transferred to a reserve fund, 
ini^ which any extraordinary calls were also 
paid. A member, on retirement, was eAtitIcd 
to get back in cash a proportion of his share 
in the above reserve fund, but, apart from 
this, members had no right at all to the cash 
in the reserve fund, though the interest 
accruing on the reserve fund could be used in 
diminution of members’ calls: — Held: (1) 
the sums paid by the members to the assocn. 
were admissible deductions in computing the 
profits made by a member for the puipose of 
assessment to income tax, as the money was 
laid out by the respective members on a true 
insurance principle ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the purpose of enabling subscribing members 
to insure themselves.^ — Thomas v, Evans 
(Kichabd) & Co., Jones v. South-West 
Lancashire Coal Owners’ Assocn., [1927] 
1 K. B. 33; 95 L. J. K. B. 990 ; 135 L. T. 
073 ; 42 T. L. R. 703 ; 11 Tax Cas. 790, C. A. ; 
affd, mh nom, Jones v. South-West Lan- 
cashire Coal Owners’ Assocn., [1927] A. C. 
827 ; 90 L. J. K. B. 894; 137 L. T. 737 ; 43 
T. L. R. 725 ; 71 Sol. Jo. 680. H. L. 

.i ttnoUdions : — As to (1) Consd. Municipal Mutual Id K urance, 
Ltd. V. Hills (1932), 4S T. L. IL 301 ; Thomas Merthyr 
Colliery Co. t\ Davis (1932), 48 T. L. li. 633. 

307b. Marine Insurance company — Building ships 
— Cancellation of shipbuilding contracts.] — 

A marine insurance co., having entered into 
contracts for the building of four sliips, 
accepted delivery of two of the ships & 
then, owing to a slump in the shipping trade, 
cancelled the contracts for the other two 
ships on payment of £70,000. It was con- 
tended that a new business of dealing in ships 
had been begun by the co., & that the 
£70,000 was a proper deduction in arriving 
at its profits : — Held : the co. was not carry- 
ing on any trade, from the profits of whicli 
the £70,000 was an admissible deduction. — 
Levon Mutual Steamship Insurance 
Assocn. v. Ogo (1927), 13 Tax Cas. 184. 

309a. Loss on investments — What amounts to.] — 
Applts., an insurance co., had investments 
in British railway stocks, & it was admitted 
by the Crown that any loss suffered by applts. 
on such investments was deductible from 
their profits for purposes of income tax. The 
result of Railways Act, 1921 (c. 55), was 
that applts. received in exchange for their 
various railway holdings st-ocks in the four 
amalgamated railway cos. created by that 
Act. The market value of these new stocks 
was less than the original cost to applts. of 
the- old stocks, &: they claimed that the loss 
so occasioned to them should be allowed as 
a deduction from their profits for 1 922 & 
1923 in computing their income tax liability : 
— Held : as the effect of what had happened 
was that the old investments had been closed 
& realised, & new investments had been 
begun, applts. were entitled to the deduction 
claimed. — Royal Insurance Co., Ltd. v. 

PART V. SECT. 4, SUB-SECT. 1. 

■k. Dividends received by broker — 

Deduction of interest on unpaid balance 
due to broker,] — Held: the oll(mt was 
not assessable lor inoome in respect 
ol the whole amoiint of the dividends 
received by the broker & credited to 


Stephen (1928), 44 T. L. E. 630 ; 14 Tax Cas. 
22. 

Annotation : — Apld. Westminster Bank v. Osier, National 
Bank v. Baker (1932), 48 T. L. li. 211. 

310. Add. Annotation : — Held. Mann v. Nash 
(1932), 48 T. L. R. 287. 

812a. Employment — Actress.] — The expression 
“ employment ” in Sched. E of 1918 Act 
means something analogous to an office or a 
post. 

An actress earned her living by accepting 
& fulfilling engagements for which her 
professional qualifications fitted her. During 
the periods of assessment in question, she 
exercised her activities by (a) acting in various 
stage plays in England & one in the United 
States of America, under various contracts 
with theatrical producers ; (b) performing 

for the films ; (c) performing on the wireless 
for the British Broadcasting Corpn., & 
(d) performing for gramophone companies 
for reproduction on their records ; — Held : 
the actress was assessable under Sched. D of 
1918 Act in respect of the profits which she 
derived from her profession or vocation as 
an actress & not under Sched. E in respect of 
the profits of her employment. — D avies v. 
Bkaithwaite, [1931] 2 K. B. 628 ; 100 
L. J. K. B. 619 ; 146 L. T. 693 ; 47 T. L. R. 
479 ; 75 Sol. Jo. 626. 

313. Add. Annotation : — Refd. Stedeford v. Bcloe 
(1932), 146 L. T. 450. 

313a. Remuneration of solicitor-trustee under 

trust.] — A solr. -trustee was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by liim in 
connection with the tioists. By agreement 
between himself, bis co-trustees & the bene- 
ficiaries, his remuneration was ctUculated as 
a percentiige of the annual income of the 
trust funds, which income had already been 
brought into charge to tax : — Held : this 
remuneration was chargeable to income tax 
against tlie solr. under 1918 Act, Schedule D, 
Case II., as his profits or earnings arising 
from an employment. Sc was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
within Rules applicable to all Schedules, r. 19. 
—Jones v. Wright (1927), 139 L. T. 43; 44 
T. L. R. 128 ; 72 Sol. Jo. 80 ; 13 Tax Cas. 221. 

315a. Setting up new profession — Barrister 

becoming King’s Counsel.] — ^A junior barrister 
on becoming a King’s Counsel does not “ set 
up ” a new profession witliin r. 1 (2) of tho 
Rules apphcable to Cases I. & II. in Sched. D. 
to 1918 Act, &, consequently, his earnings 
are not to be computed in accordance with 
that sub-rule. — Seldon (P. E.) v. Croom- 
JoHNsoN ; Seldon (F. E.) v. Bruce Thomas, 
11932] 1 K. B. 759 ; 101 L. J. K. B. 358 ; 

147 L. T. 72 ; 48 T. L. R. 301 ; 76 Sol. Jo. 
273; 10 Tax Cas. 740. 

316. Add. Annotaliom : — As to (2) Apld. West- 
minster Bank v. Osier, National Bank v. 
Baker (1932), 48 T. L. R. 211. Aa to (3) 
Apld. Whelan v, Henning, [1926] A. C. 293. 
Distd. Ormond Investment Co. v. Betts, [1927] 


havliig accumiilatod profits, declared a 
dividend, & by consent of the share- 
holders, paid tho same in Victory 
Bonds. W., a shareholder. In his 
inoome return for that year, claimed 
ho should not pay income tax on this 
dividend because it was paid In Victory 
Bonds which were exempt from income 


his account, but only In respect of tho 
difference between the sum of the 
dividends & the sum charged for 
Intei'est . — Re Stout & Toronto City, 
fl927] 2 D. L. K. 1100; 00 O. L. ii. 
313.— CAN. 

si. Dividends paid in Victory Bonds 
exempt from taxediem.] — ^W., Ltd., 
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2 K. B. 326. Aa to (3) ExpldU DiggineR v, 
Foreetal Land, Timber & Railways CJo. (1930), 
142 L. T. 609. (6fce.[1931] A. O. 380, H. L.). 

Refd. Kirke’s Trustees v. I. B. Comrs. (1926), 
130 L. T, 682 ; TurtoQ^t;. MitcheU (1927), 138 
L. T. 366 ; Leeming t;. Jones (1029), 141 L. T 
472. Generally, Refd. Leitch v. Emmott, 
[1929] 2 K. B. 236 ; MiUer (Lady) v. I. R. 
Oomrs. (1930), 15 Tax Cas. 25. 

317. Add. Citations [1926] 1 K. B. 430 ; 10 
Tax Cas. 139. 

Add. Annotations : — ^Apld. Turton v. Mitchell 
(1927), 138 L. T. 365. Consd. Leeming v. 
Jones (1929), 141 L. T. 472. Apld. Diggines 
V. Porestal Land, Timber, & Railways Co. 
(1930), 142 L. T. 609. Refd. Ormond In- 
vestment Co. V, Betts, [1927] 2 K. B. 326 
{see [1913] A. C. 380, H. L.) ; Merrfield v. Wall- 
paper Manufacturers, Ltd., [1931] 2 K. B. 143. 
For cross-references following this case read 
“ see, now. Finance Act, 1926 (c. 22), s. 22 (1).’* 

817a. Different holdings of War 

Loan.] — ^Applt., who owned £2,350 6 per cent. 
War Loan inscribed in the books of the Bank 
of England, in June, 1924, converted this 
holding into 4J per cent. Conversion Loan, 
the interest on which was payable imder 
deduction of income tax. Applt., however, 
continued throughout the year 1925-26 to 
hold a small amount of 5 per cent. War Loan 
Post Office issue, to whicn he had succeeded 
on the death of his daughter, & which he was 
not aware he could convert : — Held : applt. 
continued throughout the year 1925-20 to 
hold the same source of income, i.e., 6 per 
cent. War Ix>an, & imder Schedule D, 
Case III., r. 2, he was assessable to income tax 
for that year in the full amount of the interest 
received from such War Loan in the preceding 
year. — Turton v. Mitchell (1027), 138 L. T. 
365 ; 13 Tax Cas. 245. 

317b. .] — The words “ interest 

... on any securities issued under the War 
Ix)an Acts, 1914 to 1917,*’ in 1918 Act, 
Sched D, Case III., r. 1 ( / ), designated one 
taxable subject-matter & not several sources 
of income. 

A taxpayer was the holder of a number of 
5 per cent. National War Bonds, 1928 (Third 
Series). These bonds were on Dec. 1, 1924, 
converted into 5 per cent. War Loan Stock, 
1929-47. The taxpayer in the following 
year purchased additional 5 per cent. War 
Jjoan Stock, 1929-47. Both the 5 per cent. 
National War Bonds, 1928, &; the 5 per cent. 
W^ar Loan Stock, 1929-47, were securities 
issued under the War Loan Acts. A question 
arose whether they were of the same class or 
source for the purposes of rr. 1 & 2 applicable 
to Case III. of Sched. D of the Income Tax 
Act. The taxpayer contended that they 
were the same source, & therefore the assess- 
ment for the year in question should be 
computed on the basis of the income arising 
within the year preceding the year of assess- 
ment. The Crown, on the other hand, con- 
tended that the income arising from 6 per 
cent. National War Bonds 6 per cent. War , 
Loan Htock was income arising from different i 


sources, & therefore the assessment for the 
year in question ought to be computed on the 
income of the year of assessment : — Held : as 
both the 5 per cent. National War Bonds, 
_1928, & the 5 per cent. War Loan Stock, 
"1929^7, were securities issued under the 
War Loan Acts, 1914 to 1917, the interest 
arising from those securities arose from the 
same source & ought not to be split up for 
the purpose of charging income tax. — 
Merrifikld V. Wallpaper Manotacttjbers, 
Ltd., [1931] 2 K. B. 143 ; 100 L. J. K. B. 
616 ; 145 L. T. 451 ; 16 Tax Cas. 40. 

817c. Holdings of 

husband 6c wife.] — Where applt.’s wife, 
who, was living with him, was in receipt 
of £9 16s. lOd. interest of War Loan in the 
year preceding the year of assessment, in 
which year applt. held no War Loan, & applt. 
in the year of assessment bought War Loan 
from which he received interest amounting 
to £8,662 lOs. : — Held : applt, had been in 
possession of the source of such interest in 
the previous year, & was assessable only in 
the sum of £9 16a. lOd. in respect of interest 
of War Loan. — Walker v. Howard (1927), 
138 L. T. 307 ; 13 Tax Cas. 813. 

Annotation : — Overd. Loitch v. Emiriott, [1920] 2 K. B. 236. 
Compare No. 670a, post. 

821. Add. Annotation : — Refd. Thompson v. Trust 
& Loan Co. of Canada (1932), 48 T. I.. R. 209. 

321a. Surrender of Victory Bonds in payment of 
death duties — Unpaid interest taken Into 
account in valuation.] — Where Victory Bonds 
are surrendered in payment of estate duty, & 
the accrued but stUl unpaid interest is taken 
into account in the valuation of the bonds, 
the interest is not subject to income tax. — 
Monks v. Fox’s Executors, [1928] 1 K, B. 
351 ; 97 L. J. K. B. 241 ; 138 L. T. 203 ; 44 
T. L. R. 116 ; 72 Sol. .To. 31 ; 13 Tax Cas. 171. 

321b. Profits on “ realisation — Exchange of 
securities.]— Royai. Insurance Co., Ltd. v. 
Stephen, No. 309a, ante, 

321c. — In the first case the W. Bank 

during tlie war acquired as pai*t of its assets 
certain National War Bonds of various issues. 
In pursuance of the right given by certain 
of these bonds, or of a similar ri^ht offered 
by the Govt., to convert the bonds mto longer 
term securities, the Bank surrendered them 
6c acquired in exchange certain Conversion 
Loan & War Loan. The latter securities were 
greater in value than the bonds surrendered. 
In assessing the Bank to income tax the 
profit made on these transactions was included 
in the assessment. On appeal by the Bank 
the Crown contended tliat on the occasion 
of each convei'sion the Bank had realiBed the 
bonds, & by receiving in exchange invest- 
ments of greater value had thereby mode a 
profit, & accordingly that such profit should 
be taken into accoimt in arriving at the Bank’s 
assessments to income tax. The Special 
Comrs. adopted the Crown’s contention. ^ In 
the second case the N. Bank appealed agatot 
similar findings with reference to simil^ 
transactions : — Held : the transactions in 


tax: — Held: the payment of the 
distributed dividend in question in 
tills case. In i>ond.s, does not brin^? tbo 
transaction within the '* obligation ** 
of the bond In question whlcb Intro* 
duces tile exemption In taxes. Such 


payment is not tho payment of tbo 
capital of tbe bond at maturity nor Is 
it tbe payment of Interest upon 
I>rewentation & Hurrender of coupons 
wlilch is what is exempt from taxation. 
The amount so recefyed as dividend 

28 


represented by sedd bonds was liable 
to Income tax as profits & gains. — 
Waterous tj. Minister of National 
Revenue, [1931] Ex. 0. II. 108. — 

CAN. 
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the case of each of the two banks were 
equivalent to realisations of the old stocks 
A: reinvestments in new securities which had 
resulted in profits, Sc the banks were account- 
able for those profits. — ^Wbstminsteb Bank, 
Lot). V. Osleb; National Bank, Ltd. v . 
Bakbb, [1932] 1 K. B. 668 ; 101 L. J. K. B. 
292 ; 146 L. T. 441 ; 48 T. L. B. 211 ; 76 
Sol Jo. 67, C. A. ; affd. 49 T. L, R. 43 ; 76 
Sol. Jo. 831, H. L. 

826. Add. AnnoiaUon : — ^Refd. Seaham Harbour 
Dock Co. V. Crook (1930), 47 T. L. R. 23. 

384. Add. Annotation : — Refd. I. R. Comi*s. v. 
Holder, [1931] 2 K. B. 81. 

886. Add. Annotations : — Consd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 683. Refd. Leeming 
V. Jones (1929), 141 L. T. 472. 

337. Add. Annotations : — Consd. lie Fitch's Will 
Trusts, Public Trustee v. Nives (1928), 139 
L. T. 656 ; Perrin v. Dickson (1929), 98 
L. J. K. B. 683. Refd. Glenboig Union Fire- 
clay Co. V. I. R. Comrs. (1922), 12 Tax Cas. 
427 ; I. R. Comrs. v. City of Buenos Ayres 
Tramways Co. (1904), (1926), 12 Tax Cas. 
1125 ; Westcombe v, Hadnock Quarries, 
Ltd. (1931), 16 Tax Cas. 137. 

346a. By Insurance company — In considera- 

tion for annual payments.] — ^A contract with 
an insurance co., by which the assured, in 
consideration of annual payments, is to receive 
other annual payments at a later date, does 
not create an annuity chargeable with income 
tax, except to the extent that the payments 
made by the co. consist of interest on those 
made to them by the assured. — P errin r. 
Dickson, [1930] 1 K. B. 107 ; 98 L. J. K. B. 
683 ; 142 L. T. 29 ; 45 T. L. R. 621 ; 14 
Tax Cas. 608, C. A. 

347. Add. Annotation : — Consd. Perrin v. Dickson, 
(1929), 98 L. J. K. B. 683. 

354. Add, Annotations : — Refd. Sherwood v. Sher- 
wood, [1929] P. 120; Btibbe v. Stibbe, 
[1931] P. 105. 

364a. Right of wife to refund of personal 

allowance.] — On an order being made against 
a resp. living abroad, whose income was not 
subject to British tax, for payment of main- 
tenance free of tax to his former wife living 
in England, he must remit a sum which, 
after the payment of income tax at the 
standard rate, gave petitioner the sum named 
in the order, & she w^as also entitled to the 
benefit of any personal allowance by way of 
refund from the income tax authorities. — 
Shearn V. Shbarn, [1931] P. 1 ; 100 L. J. P. 
41 ; 143 L. T. 772 ; 46 T. L. R. 062 ; 71 
Sol. Jo. 536. 

856. Add. Annotation: — Apld. South American 
Stores (Gath Sc Chaves) v. I. R. Comrs. 
(1926), 12 Tax Cas. 906. 

861. Add. Annotatioji : — Generally y Refd. Shearn 
V. Sheam, [1931] P. 1. 

367a. Agreement to pay super- tax on wife’s 

income in excess of specified sum — Whether 
husband entitled to marshal wife’s income.] — 
A husband & wife lived apart upon the terms 
of a separation deed by which the husband 
covenanted during the joint lives of himself 
Sc his wife to pay to trustees for the benefit 
of the wife such a sum in each year as, after 


deducting income tax at the current rate, 
should amount to the sum of .£3,000. 
Clause 11 of the deed was in these terms : 
** In addition to all other payments by this 
indenture agreed to be made by the husband 
or his representatives after his decease he or 
they shaU pay Sc discharge all super-tax which 
shall be payable in respect of the income of 
either the husband or the wife except any 
super-tax in respect of any income of the wife 
not coming to her imder or by virtue of this 
indenture in excess of £1,400 for any year.” 
Apart from the deed the wife had an income 
exceeding £1,400 a year : — Held : in com- 
puting the super-tax payable by the husband 
m respect of the income of the wife, the 
husband was not entitled to marshal the 
component parts of the wife’s income so that 
one part, namely, the annual amount payable 
under the deed plus £1,400, should be exempt 
from super-tax as to £2,000 thereof, Sc as 
to the balance should bear the lower rates 
of tax. Sc that the higher rate of tax should 
faU upon another part, namely, the excess 
of the wife’s total income over the first- 
mentioned part ; but clause 11 of the deed 
required that the whole super-tax payable 
in , respect of the total income of the wife 
should be divided in the proportion which 
the amount of one of the above-mentioned 
parts of the wife’s income bore to the amount 
of the other. Sc that the husband should pay 
super-tax in the proportion which the first- 
mentioned pai*t bore to that secondly 
mentioned. — Fleetwood-Hesketh v. Fleet- 
wood-Heskbth, [1929] 2 K. B. 65 ; 98 
L. J. K. B. 417 ; 141 L. T. 317, 0. A. 

869c. Payment of interest to debenture holders — 
Out of accumulated profits.] — The words 
“ profits or gains brought into charge to 
tax ” in rr. 19 Sc 20 of the All Schedules 
Rules to 1918 Act, mean profits or gains 
brought into charge to tax in the same yeai* 
of assessment as the payment is made of the 
interest from which income tax is deducted. 

A trading co. wrote off against capital 
depreciation a balance of £68,929 standing to 
the credit of its profit Sc loss account & 
representing accumulated past profits on 
which the co. had paid income tax in previous 
years. During years of charge the co. made 
no profits, but it paid debenture interest, 
deducting from the payments tax at the 
standard rate which is claimed to retain on 
the ground that the £68,929 was to be re- 
garded as available for the payment of the 
interest, Sc that the interest was, therefore, 
“ payable wholly out of profits or gains 
brought into charge to tax ” within r. 19 
of the All Schedules Rules under 1918 Act : — 
Held : as during each of the years of chai*ge 
the co. had no profits or gains brought into 
charge to income tax, the interest had not 
been paid out of money already brought into 
tax within r. 19. The case, therefore, did 
not fall within r. 19, but within r. 21, by which 
the CO. must account to the Crown for the 
amoimt of the tax w^hich it had deducted. — 
Luipaabd’s Vlei Estate Sc Gold Mining 
Co., Ltd. v. Inland Revenue Cokrq., 
[1930] 1 K. B. 593 ; 99 L. J. K. B. 330 ; 142 L. T. 
689; 46T. L. R. 204; 16 Tax Cas. 573, 0. A. 
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876. Add. Annotation : — Consd. MaHin v, Lowry, 
Martin v. I. li. Comrs., [1920] 1 K. B. 550. 

377. Add. Annotation : — Generally y Held. I. B. 
Comrs. V. Holder, [1931] 2 K. B. 81. 

378. Add. Annotations : — Refd. Be Janncoy, Bird v. 
Amold, [1926] Ch. 471 ; I. B. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

380a. Instalments paid alter death of moneylender 
— Instalments not representing capital.] — 
A moneylender made loans on promissory 
notes which provided for payment to him 
of monthly or more frequent instalments. 
Up to the date of his death he was assessed 
under Case I, Sched. D, in respect of the 
profits of this business, all instalments due 
& paid prior to his death being brought into 
the relative computations. Instalments fall- 
ing due after his death were collected by the 
atoiinistrator of his estate but it was not 
suggested that the administrator was at any 
time carrying on any trade. Assessments 
were made on the administrator on the basis 
that so much of the instalments collected by 
him as did not represent repayment of 
capital was ‘‘ interest (3f money ” within 
rule 1, Case 111., 8clicd. I). The adminis- 
trator contended that the sums in question 
were not assessable as “ interest of money ** 
within Income Tax Acts ; — Held : the sums | 
in question were “ interest ” assessable under 
Case 111. — Bennett v. Ogston (1930), 15 
Tax Cas. 374. 

391. After this case add : — 

G. Boy allies. 

391a. Payments in resjpect of user of patents.] — 
French firm, which had acquired from an 
American owner of patent rights the solo 
right of manufactui*e & sale, in the “ eastern 
hemisphere,” of certain machinery, entered 
into an arrangement with applt. co. under 
which the co. was appointed as the agent of 
the firm for the manufacture sale of the 
machinery in the parts of the British Empire 
within this area, which included the United 
Kingdom. The teiius of this arrangement 
were agreed verbally in Pai’is, were sub- 
sequently embodied in a letter, written in 
Paris, from the film to the co. k, were accepted 
by the co. by a letter written in England. 
Under the arrangement, the selling price of 
the machinery was to be fixed by applt. 
co. whose manufacturing costs, plus overhead 
charges plus profit, were not to exceed certain 
specBied percentages of the sales. Pay- 
ments duo by ajjplt. co. to the French lu-m 
under the arrangement were in fact made 
direct to the American owner of the patent 
rights, the amounts due by the co. to the 
fi^ being the same as the amounts duo by 
the firm to the American owner. The 
machines which formed the subject of the 
patent rights were manufactured in England 
k sold by the co. The co. appealed to the 
Sijecial Comrs. against assessments made 
upon it under r. 21 of the General Rules, as 
amended by Finance Act, 1927 (c. 10), s. 26, 


to cover the payments imder the arrange- 
ment, contending that the agreement between 
the SVcnch firm & the co. was made in 
France k that the payments under that 
agreement were not income arising from 
property in the United Kingdom : — Held : 
the payments imder the agreement con- 
stituted income arising from property within 
the United Kingdom k were chargeable to 
income tax. — International Combustion, 
Ltd. V. Inland Revenue Comrs. (1932), 16 
Tax Cas. 532. 

391b. Lump sum payment.] — Inland Revenue 
Comrs. v. Longmans Green k Co., Ltd. 
(1932), 17 Tax Cas. 272. 

392. Add. Annotations: — Consd. Sterli^ Trust 
V. I. B. Comrs., 1. B. Comrs. v. Sterling Trust 
(1925), 12 Tax Cas. 868. Dlstd. Dickson 
v. Hampstead B. C. (1927), 91 J. P. 146. 
Apld. A.-G. V. Metropolitan Water Board, 
[1928] 1 K. B. 833. Consd. I. B. Comrs. 
V. Dalgety k Co. (1929), 98 L. J. K. B. 
542 ; Shanks r. I. B. Comrs., [1929] 1 K. B. 
342 ; I. R. Comrs. v. Scottish Central Electric 
Power Co. (1931), 145 L. T. 169. Refd. Birt, 
Potter k Hughes v. I. R. Comrs. (1927), 12 
Tax Cas. 976 ; I. R. Comrs. v. Pakenhani, 
I. R. Comrs. v. Longford, Gascoigne v. I. B. 
Comrs., [1927] 1 K. B. 694; Bhminghain 
Coi*pn. V. 1. li. Comrs., [1930] A. C. 307 ; 
Fry V. Salisbury House Estate, Ltd., Jones 
V. City of London Real Property Co., [1930] 
A. C. 432 ; Sutton v. I. R. Comrs. (1929), 14 
Tax Cas. 662 ; I. B. Comrs. v. Miller, [1930] 
A. C. 222 ; Jones v. Leeming, [1930] A. C. 
415 ; Luipaard’s Vlei Estate k Gold Mining 
Co. V. I. R. Comrs., [1930] 1 K. B. 593; 
Miller (Lady) v. 1. B. Comrs. (1930), 15 Tax 
Cas. 25 ; Hamilton V. I. R. Conus., [1931] 
2 K. B. 495. 

393. Add. Annotations : — Apld. Dickson v. Hamp- 
stead B. C. (1927), 91 J. P. 146. Refd. 
I. B. Comrs. v. Pakenham, I. B. Comrs. v. 
Longford, Gascoigne v. 1. R. Comrs. (1927), 
136 L. T. 099 ; A.-G. v. Metropolitan Water 
Board, [1928] 1 K. B. 833; Birmingham 
Corpn. V. I. R. Comrs., [1930] A. C. 307 ; 
Luipaard’s Vlei Estate k Gold Mining Co. 
V. I. R. Comrs., [1930] 1 K. B. 593. 

393a. .] — Under Housing of the Working 

Classes Acts k Metropolis Management Act, 
1855 (c. 120), resps., a metropolitan borough 
council, assigned to the London County 
Council all rates authorised to be raised by 
resps. under Metropolis Management Act, 
1855, or London Govt. Act, 1899 (c. 14), to 
secure money advanced by the London 
County Council. The money so raised was 
used by resps. in connection with the con- 
stmetion of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, etc., Act, 
1919 (c. 35), s. 1. In making payments of 
interest on the sums advanced resps. deducted 
income tax under Buies applicable to all 
Schedules, r. 21. The interest was paid out 
of the general fund in the hands of resps., 

TJUc oorpn. was asBesHed under Finance 
Act. 1927 (c. 10), 8. 26, on the same 
fooUng: as in hirmingham Corpn. v, 
i. H. Cornra., Mo. 393b, He the assess- 
ment was uphold by the special comrs. 
on appeal. The corpu. demanded a 
case : — Held : the corpn. was rightly 
so assessed. — BKUfAST CX)iiPN. v. Tubn- 
BULL (1930), 10 Tax Cas. 471. — IR. 


PART V. SECT. 4, SUB-SECT. 3. 

392 i. AnuLuil payments partly paid 
out oj taxed incoTTUi.] — Ai)i)lt. coriui. had 
raised the funds required for a housing 
scheme by borrowing a bmuU portion 
from the Board of J^ublic Works 6c as 
to the remainder by borrowing on 
mortgages seemvd on the revenue of 


the corpn. Tho revenue account of 
the scheme for the year in question 
siiowed a deficit wldch was eventually 
made good from public funds. The 
loaii Intei-est w'as due & was paid out 
of the bcn'ough fund before the subsidy 
was 1*6001 ved. Tho total tnxed lucomo 
of the corpu. was suificient to cover the 
whole of the loan interest payable. 
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into which fund were paid all profits or gains, 
whether derived from a housing scheme or 
from elsewhere. Kesps. had only one banking 
account, out of which all payments, including 
the interest, were made & into which all 
receipts, including the profits & gains derived 
from resps.’ electricity undertaking, or 
otherwise, were paid. No special fund in 
respect of any housing scheme was main- 
tained. Besps. possessed profits or gains 
brought into charge to income tax sufficient 
for the payment of interest on the sums 
advanced, apart from any revenue derived 
under any housing scheme : — Held : as none 
of reaps.* profits gains other than the 
receipts of the bousing scheme contributed 
to the payment of the interest, & as reaps, 
had an indemnity against loss on the scheme, 
resps. were liable to account for the amount 
of the deductions. — Dickson v. Hampstead 
Borough Council (1927), 01 J. P. 146; 
43 T. L. B. 695 ; 25 L. G. B. 402; 11 Tax 
Oas. 691. 

Annotation : — Apiirvd. Blrmlnfirliam Corpn. v. T. R. Comrs., 
[1929] 2 K. B. 187. 

898b. -•] — The Birmingham Corpn. undertook 

a Housing Scheme, imder the provisions of 
the Town Planning Act, 1910 (c. 36), &, under 
the provisions of sect. 7. the Local Govt. 
Board undertook to, & did, refund to them, 
by means of an Exchequer subsidy, the loss 
thereby incurred. In order to finance the 
/ scheme, the corpn. issued housing bonds, & 
when paying interest upon them they 
deducted income tax. They alleged that 
that interest was paid out of their general 
borough fund, which was used in financing 
their markets, gas, electricity, tramways & 
other imdertakings, & that as the income in 
respect of that fund & those undertakings had 
already been brought into charge for income 
tax purposes, they were entitled to retain the 
amounts deducted : — Held : as the corpn. had 
an indemnity against loss on the housing 
scheme the interest so paid could not be re- 
garded as a general payment out of profits 
brought into charge, & the corpn, must account 
to the Revenue for the tax so deducted under 
rule 21 of the rules applicable to all Scheds. 
— Birmingham Corpn. v. Inland Revenue 
Comrs., [1929] 2 K. B. 187 ; 98 L. J. K. B. 498 ; 
141 L. T. 339 ; 93 J. P. 216 ; 45 T. L. R. 
463; 27 L. G. R. 651, C. A.; affd^, [1930] 
A. C. 307 ; 99 L. J. K. B. 299 ; 142 L. T. 
033 ; 94 J. P. 123 ; 46 T. L. R. 262 ; 28 
L. G. R. 201 ; 15 Tax Cas. 172, H. L. 

894. Add. Annotations: — Apld. Birmingham 
Corpn. v. I. B. Comrs., [1929] 2 K. B. 187. 
Refd. Sterling Trust v. I. R. Comrs., I. R. 
Comrs. V. Sterling Trust (1925), 12 Tax Cas. 
868 ; LuipaaiHi*s Vlei Estate & Gold Mining 
Co. V. I. B. Comrs. (1930 99 L. J. K. B. 330. 

394a. .] — The profits of the Metropolitan 

Water Board were assessable under 1918 Act, 
Schedule A., No. III., r. 3, by reference to 
the profits of the year preceding the year of 
assessment. The accounts of the Board for 
the year ending Mar. 31, 1922, showed a loss, 
& no assessment was made for the year 
ending Apr. 6, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
debentures, deducting & retaining the 
income tax thereon. On an Information 


claiming that the Board was liable to account 
for the amount of the tax so deducted, the 
Board contended that the interest paid for 
the year 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
Buies applicable to all Schedules, r. 19, & 
was in fact paid out of the profits for 1922-23, 
Sc that, although the income tax for 1922-23 
was to be measured by the profits of the pre- 
ceding year, the profits for 1922-23 had been 
brought into charge. Sc rule 21 did not apply : 
— Held : as the Board had been assessed at 
zero under Schedule A for 1922-23, the 
interest had not been paid out of profits 
brought into charge, & the Crown was 
entitled to succeed. — A.-G. v. Metropolitan 
Water Board, [1928] 1 K. B. 833; 97 
L. J. K. B. 214 ; 138 L. T. 346 ; 44 T. L. B. 
136 ; 72 Sol. Jo. 30 ; 13 Tax Cas. 294, C. A. 

Annotations : — Distd. Salisbury House Estate v. Fry (1929), 
98 L. j. K. B. 722. Apld. Lulpaard’s Vlei Estate & Gold 
Mining Co. v. I. R. Comrs., [1930] 1 K. B. .593. Consd. 
Hamilton r. I. IL Comrs. (1931), 145 L. T. 303. 

397. Add. Annotations: — Consd. Sterling Trust 
V. I. B. Comrs., I. B. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
V. Hampstead B. C. (1927), 91 J. P. 146. 
Consd. A.-G. v. Metropolitan Water Board, 
[1928] 1 K. B. 833. Refd. Birmingham Corpn. 
V. I. R. Comrs., [1930] A. C. 307 ; I. R. Comrs. 
V. Dalgety Sc Co., n.930] 1 K. B. 1 ; Luipaard's 
Vlei Estate Sc Gold Mi^ng Co. v. I. R, Comrs., 
[1930] 1 K. B. 693. 

416a. Debentures.] — A co. issued deben- 

tures, stating in the prospectus that the 
interest thereon would oe payable “ free of 
English income tax.** The delDentures them- 
selves, & the trust deeds by which they were 
secured, provided for payment of inteiest 
at 6J per cent, per annum “ free of English 
income tax,** Sc the co, undertook, in addition 
to the interest, to pay or idemnify the owner 
.of each coupon against the English income 
tax on the interest to which the coupon re- 
lated: — Held.: the contract was void, as regards 
the stipulation for payment of interest free 
of income tax. — ^South American Stores 
(Gath Sc Chaves), Ltd. v. Inland Revenue 
Comrs. (1926), 12 Tax Cas. 905. 

425. Add. Annoiaiions : — Consd. I. B. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882 ; Archer-Shee v. Garland, 
[1931] A. C. 212. Refd. Baker v. Archer- 
Shee, [1927] A. C. 844. 

427. Add, Annotation: — N.F. Manton*s Trustees 
V. Steele, Steele v. Manton’s Trustees (1927), 
11 Tax Cas 649. 

428a. Securities In control of foreign custodian 

of enemy property — Payment of dividends by 
Anglo-German Mixed Arbitral Tribunal — 
When interest accrues.] — Before the war one 
K., who was a naturalised British subject 
ordinarily resident in the United Kingdom, 
deposited certain securities, stocks, & shares 
with a bank in Germany for safe custody, & 
the bank collected the interest & dividends 
& put them to the credit of K.’s account. 
From the outbreak of war in 1914 K. ceased 
to operate the account & he died in 1916. 
The bank, however, continued to credit the 
account with the interest & dividends until 
1917, when the German Govt, appointed a 
custodian to take over Sc administer enemies* 
property in Germany, Sc the bank then paid 
the iht^st Sc dividends to the custodian. 
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K.’s last surviving exor« died in 1^21, & resps., 
the exors* of such survivor, recovered the 
interest dividends, together with interest 
thereon, through the Anglo>German Mixed 
Arbitral Tribunal. Hesps. were assessed to 
income tax in respect of these sums for the 
years 1922-23 to 1926-27 under Gases IV. 
& V. of Sched. D. on the ground that they 
wei^ income arising to resps. in those years 
as they accrued only when received under the 
decree of the Tribunal : — Held : the dividends 
& interest accrued in the years when they 
were paid into the bank, & it was now too 
late to make assessments in respect of the 
years before K.’s death, & as to the years 
after his death assessments could bo made 
only so far as the assessments were in time, 
the further siim paid as interest thereon 
imder the decree of the Tribunal was not 
income but was compensation comparable 
to damages for detention of a chattel & there- 
fore was not assessable to income tax. — 
Simpson v, Maurice’s Exors. (1929), 45 
T. L. B. 681 ; 14 Tax Gas. 680, G. A. 

428b. Sc Interest thereon — Whether 

interest income.] — Simpson v, Maurice’s 
Exors., No. 428a, ante. 

430. Add. Annotations : — ^Apld. Manton’s Trustees 
V. Steele, Steele v. Manton’s Trustees (1927), 
1 1 Tax Gas. 649. Consd. Fry v. Burma Corpn-, 
[1930] A. G, 321. Refd. I. R. Comrs. v. 
Blackwell (1925), 134 L. T. 372 ; Baker v. 
Archer-Shee, [1927] A. 0. 844 ; I. R. Gomrs. 
V. Pakenham, I. R. Comrs. v. Longford (1927), 
96 L, J. K, B. 882 ; Hamilton v. 1. R. Comrs., 
[1931] 2 K. B. 493. 

430a« Foreign agreement for repayment by 

foreign company of loan with interest — Not a 
security.] — Manton’s (Lord) Trustees v. 
Steele, Steele v. Manton’s (Lord) Trus- 
tees (1927), 11 Tax Gas. 549, C. A. 

430b. Company making investments on real 

estate abroad.] — A co. incorporated in the 
United Kingdom, & carrying on business 
there at its head office in the making of loans 
of money upon the security of land in 
Egypt, was assessed to income tax until 
Apr. 1, 1922, imder Schedule D., Case I., 
upon the profits of the co.’s business. As 
from Apr. 1, 1922, the entire control of the 
business was removed to Egypt. The trade 
of the CO. wholly consisted of the lending of 
money to approved borrowers in Egypt in 
accordance %vith Egyptian law, at rates of 
interest varying from 6 to 8J per cent. 
No loans were entertained without good real 
security being given, &, in the event of the 
borrower’s default, proceedings were invari- 
ably taken in the local cts. to realise the 
security, & if it could not be sold immediately, 
the CO. would go into possession : — Held : 
as from Apr. 1, 1922, the co., though it 
carried on a trade or business, was properly 
assessed to income tax imder Schedule D., 
Case IV., in respect of income arising from 
securities in a place out of the United 
Kingdom, Sc was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
There was no evidence upon which the comrs. 


could ^d, as they had, that the taking ol 
securities for the loans advanced was only 
** an incident ” in such business { on the con- 
trary it was an indispensable eolation of the 
business. The case being one coming both 
under Cose IV. Sc Case V. the Crown had an 
option to tax the co. under either case. — 
Butler v. Mortgage Go. of Egypt, I/td. 
(1928), 139 L. T. 29 ; 18 Tax Gas. 803, 0. A. 

481. Add. Annoicdumi — Refd. Ormond Invest- 
ment Go. V. Betts, [1928] A. 0. 148. 

488. Add. Annotations : — As to (1) Consd. Fry v. 
Burma Gorpn., [1930] A. G. 821. Refd. 
Whitney v. I. R. Gomrs., [1926] A. 0. 87 ; 
Archer-Shee v. Baker (1927), 11 Tax Gas. 
749 ; I. R. Comrs. Pakenham, I. R. Gomrs. 
V. Longford (1927), 96 L. J. K. B. 882 ; Proc- 
tor V. Ryall, Ryali v. Proctor (1928), 14 Tax 
Gas. 204. As to (2) Expld. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. Generally^ 
Refd. Leeming v. Jones (^1929), 141 L. T. 472 ; 
Uiggines v. Forestal Ijand, Timber Sc Railways 
Co.. Ltd. (1930), 142 L. T. 609 ; I. R. Gomrs. 
V. Dolgety Sc Co., [1930] A. G. 627 ; Spiers v. 
Mackinnon (1929), 14 Tax Gas. 386. 

437. Add. Annotaiion: — As to (1) Refd. Ormond 
Investment Go. v. Betts, [1927] 2 K. B. 326. 

441. Add. Annotations: — ^Apld. Sutton v. I. R. 
Gomrs. (1929), 45 T. L. R. 326. Consd. 
A.-G. V. Parrel] (1930), 99 L. J. K. B. 006. 
Dlstd. Stedeford v. Beloe (1931), 47 T. L. R. 
408. Refd. ToUemache v. I. R. Gomrs. (1926), 
96 L. J. K. B. 766 ; I. R. Comrs. v. Paken- 
ham, I. R. Gomrs. v. Longford (1927), 96 
L. J. K. B. 882 ; Garland v. Archer-Shee 
(1930), 142 L. T. 443. 

441a. Application of American 

law.] — Testator, a subject of the United 
States, directed that his residuary estate 
should be held upon trust to dispose of the 
income thereof to the use of his daughter, 
now the wife of applt., during her life. 
Testator’s residuary estate consisted wholly 
of foreign securities Sc foreign stocks Sc 
shares, Sc the existing trust^s were an 
American trust co. Applt. appealed against 
assessments to income tax made upon him in 
respect of his wife’s income arising from the 
will under Case IV. Sc Case V., r. 1, as being 
income arising from foreign securities, stocks 
Sc shares, Sc chargeable to tax, whether 
received in the United Kingdom or not, Sc 
claimed that, by reason of the interposition 
of the title of the trustees, it should be 
assessed under Case V., r. 2, as being a foreign 
possession other than stocks Sc shares Sc 
chargeable only to the extent to which it 
was remitted to the United Kingdom. The 
assessments were ultimately upheld by the 
House of Ijords upon the assumption that the 
American law was the same as the law of 
England. Upon an appeal by applt. against 
further assessments to income tax made upon 
him in respect of the same income for the 
three succeeding years, expert evidence was 
adduced as to the law of the United States to 
the effect that under that law the wife had 
no estate or interest in the securities, stocks 
or shares, but that her sole right was to 
compel the trustees to discharge their duties 
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<1 , L Remittance tmder 

foreign decree of divorce.] — HeW ; 
annual remittances reo^vod by a 


woman in Sootlaiid from her divorced 
huaband in Sweden, under a SwediBh 
decree of divorce, foil to be taxed under 
Caro y. In resp^ that " posseeBions ” 
included not only corporeal posBOSSionB 
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but also incorporeal posaeaslona. — 
Inland Hbvxnuk Combs. «. andbr- 
S. O. 224 ; 18 Tax Oas. 


STROM, 

482 .' 
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' under the will t-^Held : as the result of this 
evidence, the income in question was assess- 
able under Oase V., r. 2. — ^AnoHEtn-SHEB v. 
GABnAKD, [1931] A, C. 212 ; 100 L. J. K. B. 
170 ; 144 L. T. 608 ; 47 T. L. B, 171 ; 9ub 
nom, Gabiakd v. Aboheb-Shsb, 15 Tax Gas. 
603, H. L. 

442. For the existing paragraph substitute the 
following paragraph : — 

— ^Testator, a citizen of 

the United States left the residue , of his 
property in trust for his daughter durizig 
her life. The trustees, who hM full power 
over the investment of the trust fund, 
were a co. constituted under the law of 
the State of New York & resident therein. 
The trust fund consisted of foreign govt, 
securities, foreign stocks So shares, So other 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses, to the order of the daughter at a 
bank in New York. No part of the income 
was remitted to the United Kingdom. Kesp. , 
the husband of testator’s daughter resident 
in the United Kingdom, was assessed under 
Schedule D., Case IV., in the full amount 
of the income of the trust: — Held: (1) the 
daughter was specifically entitled under the 
will in equity during her life to the interest 
So dividends of the securities, stocks. So shares 
comprised in the trust fund, So her husband 
was assessable under Oase IV., r. 1, & Oase V., 
r. 1, to income tax in respect thereof, except 
such, if any, as were shown to be “ foreign 
possessions other than stocks, shares So 
rents,” whether such interest & dividends 
were remitted to the United Kingdom or 
not; (2) the matter should be remitted 
to the comrs. to state which of the items of 
the trust fund were (a) ** securities ” within 
Case IV., r. 1, (h) ” stocks, shares or rents ” 
within Case V., r. 1, So (c) ’’possessions out 
of the United Kingdom other than stocks, 
shares or rents” within Case V,, r. 2. — 
Baker r. AiiOHER-SHBB, [1927] A. C. 844 ; 
96 L, J. K. B. 803 ; 137 L. T. 762 ; 43 
T. L. R. 768 ; 71 Sol Jo. 727, H, L. ; rcvsg, 
S. C. 8vh nom. Sheb v. Baker, [1927] 1 K. B. 
109; 8vb nom. Argher-Shee v. Baker, 11 
Tax Cas. 749 ; exibsequent •proceedings (1928), 
15 Tax Cas. 1, 0. A. 

AnnoiaHons: — Ezpld* Garland v. Archor-Sheo (1930), 142 

L. T. 443, Am* Aroher-Shee v. Garland, [1931] A. C. 

212. Beld. Walker v. Howard (1927). 138 L. T. 307. 

444 ii, Includes interest paid under 

foreign agreement for repayment by foreign 
company of loan with interest.] — Manton's 
(Lord) Trustees v. Steele, Si'eele v, 
Manton’s (Lord) Trustees (1927), 11 Tax 
Cas. 549, 0. A. 

445. Add. Annotations : — Distd, Pry v. Burma 
Corpn*, [1930] A. C. 321. Consd. Leitch v. 
Emmott, [1929] 2 K. B. 236. Refd. Egyptian 
Delta Lamd So Investment Co. v. Todd, [1929] 


A. 0. 1 ; [1931] 2 K. B. 496. Mentd. Baelz v. 
Public Trustee, [1926] Ch. 863. 

446a. Advance on account of 

salary paid into banking account in United 
Kingdom.] — Fleming v. Wilkinson, No. 
131a, ante. 

446b. Sales agent lor foreign eountries 

of manufacturers in United Kingdom!] — 
Spibbs V. Maokinnon, No. 131f, ante. 

449a. When income arises — ^New resident — 

Former foreign possessions continued.] — 
Besp. who had resided in the Straits Settle- 
ments for many years, during which time 
he was in receipt of an income arising from 
stocks, shares & rents in the Straits Settle- 
ments, took up his permanent residence in 
England on Apr. 7, 1927. Thereafter he 
continued to receive such income, his holdings 
in Malayan investments being substantially 
the same as in previous years : — Held : 
resp.’s income did hot first arise on Apr. 7, 
1927, so as to entitle him, under Finance Act, 
1926 (c. 22), s. 29 (1) (6), (ii), to have his 
income tax for the financial year 1928-29 
computed on the income of that year. — 
Back v. Whitlock, [1932] 1 K. B. 747 ; 101 
L. J. K. B. 698 ; 147 L. T. 172 ; 48 T. L. R. 
289 ; 76 Sol. Jo. 272 ; 16 Tax Oas. 723. 

460. Add. Citations : — 95 L. J. K. B. 394 ; 10 
Tax Cas. 263, H. L. 

Add. Annotations : — Apld. Grainger v. Max- 
well, [1926] 1 K. B. 430. Consd. Diggines v. 
Forestal l^d, Timber So Railways Co,, 
[1931] A. C. 380. Refd. I. R. Comrs. v. 
Drysdale Tnistees (1928), 13 Tax Oas. 666 ; 
Garland v. Archer-Shee (1930), 142 L. T. 
443 ; Hamilton v. 1. R. Comrs. (1931), 146 
L. T. 303. 

After this case add 

-.] — See, now. Finance Act, 1926 
(c. 22), 8. 22. 

450a. - Foreign holdings aggregated.] — By r. 1 

of the Rules applicable to Case V. of Sched. D 
of 1918 Act : ” The tax in respect of income 
arising from stocks, shares or rents in any 
place out of the United Kingdom shall be 
computed on the full amount thereof on an 
average of the three preceding years, as 
directed in Case I., whether the income has 
been or will be received in the United 
Kingdom or not ” : — Held : the income on 
the full amount whereof the tax was to be 
computed meant the income arising from the 
class of foreign possessions consisting of 
stocks, shares or rents, & not the income 
arising from the separate items making up 
that class. 

An Englisli co. holding shares in several 
foreign cos. claimed that for the purposes of 
assessment to income tax each holding 
should be treated as a separate source of 
income ; — Held : the assessment for each 
year should be arrived at by including the 


460 I. Assessment — No income re- 
oei^d during year of assessment — From 
one fw^on possessionr^Baeh foreign 



on bnrinees & were controlled in 
Anstralla. Tbe oompanv regularly 
naid dividends. So reaps, were assessed 
for tbe year 10*3-Sf4 under rule 1 
of Oase Y. on tbe average of tbe 


amounts so arising in the three preced- 
ing years. Hemlttanoes were received 
from the firm in each of the three 

S oars 1920-21, 1921-22 & 1922-23, & 
le average amount of these romlttanoes 
formed the basis of an additional assess- 
ment on resps. for the following year, 
1923-24, under rule 2 of Case v. In 
1923-24, however, no remittance was 
received from the firm, So resps, con- 
tended that there was therefore no 
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income from that source to be assessed : 
— Held : each foreign possession must 
be treated separately in determining 
whether or not liability existed for 
any year. So if in any year no income 
arose from a particnlar possession, 
no liability could exist for that year 
in respect of that possession. — Inland 
Revenue Combs, v. Dbtsdalb's 
Trustees (1928), 13 Tax Cas. 666. — 
SCOT. 
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average amounts of the whole of the dividends 
arising to the co. from foreign cos. in the 
three years of average. — Digginbs w. 
Forestal Land, Timber & Railways Oo., 
[1931] A. O. 380 ; 100 L. J. K. B. 146 ; 144 
L. T. 614 ; 16 Tax Cas. 630, H. L. 

Armotation : — Apld* Merrlfield v, Wallpapor Manufacturerg, 
Ltd., fl93I] 2 K. B. 143. 

45 QII, Income received during less period than 

three years,] — An investment co. received 
during the first year of its existence a 
dividend from foreign shares & had no other 
income from foreign possessions. In assess- 
ing the co. to income tax under Case V. : — 
Heid : (1) Rules applicable to Oases 1. & II., 
r. 1 (2), had no ajpplication to the receipt of 
dividends on foreign securities, the only 
relevant rule was the rule applicable to 
Case I. ; (2) Finance Act, 1924 (c. 21), s. 26, 
which was founded upon an erroneous 
assumption as to the effect of Case V., r. 1, 
could not be referred to for the purpose of 
interpreting that provision ; (3) the assess- 
ment for the first year should be nU, & for 
the second year one-third of the amount of 
the dividend. — Ormond Investment Co. v, 
Betts, [1928] A. C. 143 ; 97 L. J. K. B. 342 ; 
138 L. T. 600 ; 13 Tax Cas. 400, H. L. 

AnnoUtthns : — As to (2) Refd. l*ort at London Authority r. 
Canvey iHlaud Comrs. (11)3J ), lOi L. J. Ch. G3. OenerfiUf/, 
Consd. Fry r. lUu-ina Oorpn. (1H29). 98 L. J. K. B. 693. 
Refd. Curtis Brown, Ltd. v. Jarvis, Jarvis v. Curtis Brow’ll, 
Ltd. y929). 14 Tax Cas. 744. 

452a. .] — Lbbming v. Jones, No. 114b, 

ante. 

453. Add. Annotations : — Folld. Lyons v. Cowcher 
(1926), 10 Tax Cas. 438, Apprvd. Martin v. 
Lowry, Martin v. I. R. Comrs. (1926), 43 
T. L. R. 116 ; Leeming v. Jones (1929), 141 
L. T. 472. Consd. Jones v. Leeming, [1930] 
A. C. 415. Folld. Sherwin v. Barnes (1931), 
16 Tax Cas. 278. 

457a. Director’s commission on 

underwriting shares.] — Applt., a co. director, 
received commission from a syndicate for 
underwriting shares in a new co., & he was 
assessed to income tax under Schedule D, for 
the year 1919-20 in respect of the com- 
mission. He was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1921 : — Held : the commission was an annua) 
profit or gain within Schedule D., Case VI., 
& applt. had been properly assessed to income 
tax in respect of such commission. — Lyons 
V. Cowcher (1926), 10 Tax Cas. 488. 

457b. Commission on guaranteeing 

overdraft,]— Applt., who was a solr., entered 
into an agreement under which he & another 
person undertook to guai*antee the bank i 


overdraft of a third party, upon the terms 
{inter alia) that the guarantors should receive 
a bonus of £1,000 &, if the overdraft was not 
paid off within a year, a further bonus cal- 
culated on specified terms. The overdraft 
was, in fact, paid off within a year & the 
bonxis of £1,000 was paid to the guarantors 
in equal shares. Applt. was assessed to 
income tax under Case VI. of Sched. D, in 
respect of his share & the Special Comrs., 
on appeal, confirmed the assessment : — 
Held : the assessment appealed against was 
correctly made. — Sherwin v. Barnes (1931), 
16 Tax Cas. 278. 

459a. Assignment of option,] — ^Leeming v. 

Jones, No. 114b, ante. 

4eoa, Purchase ds sale of properties by 

buildeiM — ^Applt, was a builders’ foreman 
nntil Feb. 1923, & subsequently a director 
of a CO. carrying on the business of a builder 
& contractor. During the years 1920 to 
1924 he bought on his own account some 
seven properties, of which he sold four 
during the ]^riod, &: still owned the remamder 
in 1926 : — ileld : the profits, if any, were not 
assessable under Case VI. of Schedule D., 
& the case should be remitted to the Special 
Comrs. to consider whether the transactions 
in question constituted a trade assessable 
under Case I. — Pbarn v. Miller (1927), 11 
Tax Cas. 610. 

Annotations .* — Ap]>rvd. Leeming v. Jones (1929), 141 L. T. 

47.2. Refd. Jones v. Leeming, [1930] A. C. 415. 

462. Add. Annotations ; — Consd. Leeming t?. Jones 
(1929), 141 L. T. 472. Distd. Fry v. Salis- 
bury House Estate, Ltd., Jones v. City of 
London Real Property Co., [1930] A. C. 432. 
Refd. Brighton College v. Marriott, [1926] 
A. C. 192 ; Huxham v. Johnson (1926), 
136 L. T. 410; Martin v. Lowry, Martin v. 
I. R. Comrs., [1926] 1 K. B. 660. 

462a. Commission for negotiating sale of shares— 
When Income arises.}— In the year 1020 21 
applt. negotiated the sale of certain sliares 
became entitled to commission. He received 
part of the commission in 1920-21 A:- part in 
later yearn : — Held : for the purpose of 
assessment to income tax undei‘ Case VI. 
of Sched. D., the income arase when the 
payments on account of the commission were 
received. — Grey v. TTley (1932), 16 Tax 
Cas. 414, 0. A. 

467a. Tax on gross amount of dividend.] — 

R. 20 of Ail Schedules Rules to Income Tax 
Act, 1918, provides that the profits or gains 
to be charged on a co. shall be computed in 
accordance with the provisions of the Act on 
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470 i. Exemption of cJuirities — CharU- 
able purposes .] — By the law of ScoUand 
a trust for charitable or benevolent 
purpoBOS Ifl a trust for charitable ’* 
purposes alone, & is a trust for ** charit- 
able purposes only *’ within 1918 Act. — 
Jackson’s Trustees v. Inland 
Revenue, [1926] S. O. 579 ; 10 Tax 
Cas. 460.— SCOT. 


470 II. — SiimulaHng inters 

in music .] — Inland Revenue Comr€ 
V. Glasgow Musical Eestiva: 
Absocn., [19261 s. C. 920 ; 11 Ta: 
Cas. 164.— ^SCOT. 

470 iii. Suppli/ing nurses. 

— An assocn. was formed for the pur 
pose of improving extending nurainj 
faemties in a county. The member 
were divided into three cUissoh accord 


ing to income, the largest class con- 
sisting of persons in comparatively 
poor olrcuiustanoos. An annual 
membership fee was charged, varying* 
according to the class, from 2s. 6a. 
to 10s. 6d. per annum. The foes 
charged for the services of a nurse, or 
for admission to the assocn. ’s hospital, 
varied from sums which, in the case 
of the poorest class, were oonsiderablT 
below the cost of the servloeB rendered, 
to sums which. In the case of the 
wealthiest class, were reasonably 
equivalent to such cost. Nursing 
facilities, when not required for 
members, were granted to non-members 
at increased rates. Funds were held 
by the assoon. which had been raised 
by public subscription, & the hospital 
had been acquired with funds similarly 
raised. In respect of special charit- 
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able donations, necessitous oases from 
certain parishes received the services 
of a nurse gratuitously : — Held : the 
assocn. was ostabllshod for ’* charitable 
purposes only.” — Inland Revenue 
Combs, v. besblessiure Nursing 
ASSOON., [1927] 8. 0.216; 11 Tax Cas. 
335.— SCOT. 

470 iv, Promotion of tem- 

perance .] — Testator expressed his desire 
that the leading of a sober life might 
be made more easy for the inhabltflmts 
of F., Sc with that object conveyed 
of the residue of his estate to trustew 
for the purpose of providing F. with a 
temperance public-house. His trus- 
tees spent part of the funds In estab- 
lishing a tompemnoe hotel, containing 
a middle-olasB oafe Sc a cheap working- 
class cafe, free reading Sc recreation- 
rooms, Sc bedrooms, Sc a leotiu'e-hall, 
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** the fttU amount of the same before any 
dividend thereof is made ’* & that the co. 
'' paying such dividend shall be entitled to 
deduct the tax appropriate thereto ” : — 
Held : by ** the tax appropriate thereto ” 
was meant the tax at the standard rate on the 
gross amount of the dividend paid by the 
co. & not a proportionate part of the tax 

S aid by the co. in the year in which the 
ividend was paid in respect of its profits or 
gains ; therefore, in making the return 
of his total income for the purpose of surtax 
the shareholder must include the gross 
amoimt of the dividend, & not the pro- 
portionate part of the total Income on which 
the co. had home tax for the year of assess- 
ment in which the profits di^ributed were 
made. — Hamilton v. Inland Revenue 
Comes., [1931] 2 K. B. 496 ; 100 L. J. K. B. 
693 ; 145 L. T. 303 ; 16 Tax Cas. 213, 0. A. 
471. Add, Citation : — 10 Tax Cas. 73. 

Add. AnnotcUiona: — Refd. I. B. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T, L. R. 
69 ; Institution of Civil Engineers v, I. R. 
Comrs. (1931), 47 T. L. R. 466. 

472a. Relief of members of medical 

association & dependants in necessitous cir- 
cumstances.] — Two societies whose funds 
were applied entirely to making grants for 
the relief of subscribing membei*s or their 
dependants in necessitous circumstances : — 
Held : charities, & entitled to exemption from 
income tax. — Inland Revenue Comrs. v. 
Society for Relief op Widows & Orphans 
OF Medical Men, Inland Revenue Comrs. 
V. Medical Charitable Society for West 
Riding of Yorkshire (1926), 136 L. T. 60; 
42 T. L. R. 612 ; 70 Sol. Jo. 837 ; 11 Tax 
Cas. 1. 

4.72b, Temperance reform.] — A society 

whose main object was united action to 
secure legislative & other temperance re- 
form ” ; — Held : not a body of persons 
established for charitable purposes only, & 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitJcKi 
to exemption from income tax. — Inland 
Revenue Comrs. v. Temperance Council 
of CiiRis-riAN Churches of England & 
Wales (1926), 130 L. T. 27 ; 42 T. L. R. 618 ; 
10 Tax Caa. 748. 

Annotation : — Disid. He Hood, Public Trustee t\ Hood 
(1930). 143 L. T. 691. 

Compare Charities, No. 68a, 

472c. Seaside boarding-house with re- 

duced charges.] — By a declaration of trust 
“ a home or place of residence ” was founded 
& endowed, “ where pei-sons requiring tem- 
porary rest change of air for the benefit of 


their health may obtain same.” About half 
the income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest change, & holiday 
applicants ; — Held : since on the construction 
of the trust deed there was throughout an 
overriding charity which fulfilled the 
character of a charitable convalescent home, 
the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable purposes only. — 
Inland Revenue Comrs. v. Roberts Marine 
Mansions Trustees (1926), 43 T. L. R. 270; 
11 Tax Cas. 426, C. A. 

, Agricultural society.] — ^An agri- 

cultural society, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
improvement of live stock & poultry & of 
machinery & appliances used in agriculture, 
& agricultural education & scientific research, 
& they claimed exemption from income tax 
upon the dividends from their investments, 
on the ground that they were a society 
established for charitable purposes only : — 
Held : there was evidence on which the 
Special Comrs. could find that the society 
was established for charitable purposes 
only. — Inland ReveiNue Comrs. v, York- 
shire Agricultural Society, [1928] 1 K. B. 
611 ; 97 L. J. K. B. 100 ; 138 L. T. 192 ; 44 
T. L. R. 69 ; 72 Sol. Jo. 68 ; 13 Tax Cas. 68, 
C. A. 

Annotations Apia. Geolofirlsts* AsRoon. v. I. R. Comrs. 
(1928), 14 Tax Caa. 271. Kefd. Midland Counties Institu- 
tion of Bn^rinoers v, I. R. Comrs. (1928), 14 Tax Cas. 286 : 
Keren Kayemoth Le JiBroel, I^td. v. 1. R. Comrs., 11931) 
2 K. B. 4(55. 

472e. General Medical Council.] — Held: 

not a body established for charitable purposes 
only, & not entitled to exemption from 
income tax on the income from its funds. — 
General Medical Council v. Inland 
Revenue Comrs., English Branot Council 
OF General Medical Council v. Inland 
Revenue Comrs. (1928), 97 L. J, K. B. 578; 
139 L. T. 225 ; 44 T. L. R. 439 ; 13 Tax 
Cas. 819, C. A. 

A7(,nMation Institution of Civil Engrineers v. I. R. 

Comrs. (1931), 47 T. L. R. 466. 

472f. Simplified Spelling Society.] — 

The Simplified Spelling Society is not a body 
established for “charitable” purposes, & is 
therefore not entitled to exemption from 
income tax under 1918 Act, s. 37 (1) (6). — 
Sib G. B. Hunter (1922) “ C ” Trust, 
Trustees v. Inland Revenue Comes. 
(1929), 45 T. L. R. 344; 73 Sol. Jo. 284; 
14 Tax Cas. 427. 

473. Add. Annotations : — Consd. Salisbury House 


which could bo hired at moderate 
figures. Their policy was to make the 
hotel pay its way without earning 
profits, & the balance of the trust funds 
was invested & the interest was used 
to make good an annual deficit on the 
working of the hotel : — Held : the 
interest formed part of the inoomo of a 
trust ostabllsheo for ** charitable pur- 
poses only/* A was “ applied to charit- 
able purposes omy.’* — Inland 
RavgNUE COMBS, n , Fauctbe Tlttl- 
PBRANCB Cafe Trust, [1927J S. C. 
261 ; 11 Tax Oas. 363.— SCOT. 

470 V. Improvement of 

spiriiuaU socwl d : physical 

eondiiicn of young men.} — Yowo 
Men's Christian Assoon. op Hxl- 
bottrnb V. Fxdrbal Comb, of Taxa- 


tion (1926), 37 C. L. R. 351 ; [1926) 
Argus L. R. 97. — A US. 

478 1 . ** Applied to charitable 

purposes only ” — J Promotion of temper- 
once.)— Inland Rbvbnuk Combs, v , 
Falkirk Tkmpebanoe Cafe Trust, 
No. 470 Ir, SCOT. 

478 ii. Stimulating interest 

in music .] — Inland Revenue Combs. 
V. Glasgow Mitsioal Festival 
ASBOCN.. (1926) S. C. 920 ; 11 Tax Cas. 
154.— SCOT. 

473 iii. Oeneral Nursing 

Council,] — Held: the duties per- 
formed by the Council wore, at lea^ in 
part, carried out in the professional 
interests of the registered nurses ; 
accordingly, the Council was not 
entitled to exemption from Income tax 
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under Income Tax Act, 1918, s. 37 (1) 
(b), as a body established for oharltable 
purposes ** only.’* — General Nursino 
Council for Scotland v. Inland 
Revenue Comrs., [1929) S. C. 664 ; 
14 Tax Cas. 646.— SCOT. 

■t. Exemption of person not ordinarily 
resident in United Kingdom — Holder of 
securities issued free of tax.] — Held : 
the whole circumstances must be con- 
sidered, & tbo Special Comrs. were 
entitled to find that appet. was 
ordinarily resident in the United 
Kingdom. — R eid v . Inland Revenue, 
[1926] S. 0.689.— SCOT. 

•V. ,1 — HeW : the Special 

Comrs. were entitled, on the facts 
stated, to find that applt. was ordinarily 
resident in the United Kingdom.— 
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' Estate V. Fry (1920), 08 L. J. K« B. 722. 
Refd. Brighton College v, Marriott, [1026] 
A. 0. 192. 

476a. Temperance reform.] — Inland 

Rbvbnxtb Cosnus. t?. Temperance Council 
OP Christian Churches op England & 
Wales, No. 472b, ante, 

476b. Geologists’ Association.] — The 

Special Comrs. found that the main mncMon 
or the Geologists’ Assocn. was the combina- 
tion of members for scientific purposes & 
mutual improvement, that all we benefits 
of the Assocn. were enjoyed primarily by the 
members, & that although their studios tended 
indirectly to the promotion of education 
generally, the Assocn. was not a body of 
persons established for charitable purposes 
only, & was therefore not entitled to exemp- 
tion : — Held : the question was one of fact, 
&, that there were no grounds on which the 
Comrs.’ decision could be disturbed. — Ge- 
ologists* Association v. Inland Revenue 
Comrs. (1928), 14 Tax Cas. 271, O. A. 

Annotations : — Apld. Midland Connties Institution of 
En^eers v. I. K. Comrs. (1928), 14 Tax Cas. 285. Refd. 
Institution of Civil Engineers v. 1. B. Comrs. (1931), 
47 T. L. B. 466. 

476c. • Institution of Mining Englneers.l- 

The Special Comrs. found that the Institution 
of Mining Engineers was an association of 
persons for tbeir mutual improvement in 
technical & professional knowledge, the 
acquisition of which, although beneficial to 
the public at large, through the better 
management of coal mines, was of direct 
advantage to the members in the practice of 
their profession. They decided therefore 
that the Institution was not a body of persons 
established for charitable purposes only & 
was not entitled to exemption from income 
tax : — Held : the question was one of fact, 
& the Comrs. had evidence before them 
to support their conclusion. — Midland 
Counties Institution op Engineers v. 
Inland Revenue Combs. (1928), 14 Tax 
Cas. 286, 0. A. 

476d. Institution of Civil Engineers.] — 

The Institution of Civil Engineers is in law a 
charity & therefore is exempt from income 
tax. — Institution op Civtl Engineers v. 
Inland Revenue Comrs., [1932] 1 K. B. 
149 ; 100 L. J. K. B. 705 ; 345 L. T. 553 ; 47 
T. L. R. 466 ; 16 Tax Cas. 158, C. A, 

476e. Zionist Association.] — An assocn. 

incorporated as a co. limited by guarantee 
had as its main object, as stated in its 
memorandum of assocn., “ to purchase, take 
on lease or to exchange or otherwise ac- 
quire any land, forests, rigjits of possession & 
other rights, easements & other immovable 
property in . . . Palestine, Syria, or other 
parts of Turkey in Asia & the Peninsula of 
Sinai for the purpose of settling Jews on such 
lands.” Then follow in the memorandum 
twenty-one specified objects & powers which 
included power to cultivate & improve any 


lands A erect buildings thereon, to let any 
land of the co. to anv Jews, to acquire, 
construct A; manage tramways, railways, 
harbours, docks, hydraulic worika, tdegraphs, 
telephones, factories & workshops, A to 
purchase & sell, work Sc develop mines Sc 
mining rights, Sc to carry on the 'business of 
mining Sc metallurgy. All the twenty-one 
objects or powers were stated to be subject 
to a proviso that they were to be ** exercised 
only in such a way as shall in the opinion of 
the assocn. be conducive to the attainment 
of <he said primary object.” No part of the 
income of the assocn. was distributable by 
way of dividend, bonus or otherwise by way 
of profit to the members of the assocn., nor, 
in the event of -a winding up, were the surplus 
assets distributable among them : — Held : 
the assocn. was not ” a body of persons . . . 
established for charitable pturposes only ” 
within 1918 Act, s. 37 (1) (6), so as to be 
entitled to exemption from income tax in 
respect of consolidated stock owned by it 
Sc representing donations. The assocn. had 
widely philanthropic objects, but it fell 
within none of the four principal divisions 
into which chaiity was divided. — Keren 
Kaybmeth Le Jisrohl, Ltd. v. Inland 
REVT3NUE Comrs., [1932] A. 0. 650 ; 101 
L. J. K. B. 459 ; 147 L. T. 161 ; 48 T. L. R. 
459 ; 70 Sol. Jo. 377 ; 17 Tax Cas. 27, H. L. 
Compare Charities, No. 215a, ante, 

476f. Swedish Travel Association.] — 

Held : not a charity. — ^Anglo-Swbdish 
Society v. Inland Revenue Comrs. (1931), 
47 T, L. R. 295 ; 75 Sol. Jo. 232 ; 16 Tax 
Cas. 34. 

476g. Master Mariners’ Company.] — 

Honourable Company of Master Mariners 
V, Inland Revenue Commissioners (1932), 
17 Tax Cas. 298. 

477. Add. Annotation: — Reid. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K, B. 
611. 

480. Add. Annotation : — Retd. A.-G. v. Metro- 
politan Water Board, [1928] 1 K. B. 833, 

483. Add. Annotations: — Apld. Marie Celeste Sama- 
ritan Soc. of London Hospital t;. T. R. Comrs. 
(1926), 43 T. L. R. 23. Consd. Haw v. I. R. 
Comrs., Duff-Dunbar v. 1, R. Comrs. (1928), 
14 Tax Cas. 68. Apld. I. B. Comrs. v. Smith, 
[1930] 1 K. B. 713. 

483a. .] — Testator devised his resi- 

duajpy estate on trust for applts., who were a 
society established for chaiitable purposes 
only & were entitled to exemption from 
income tax on their income from investments. 
Pending completion of the administration the 
exors. paid to the trustees for applt. society 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
Inland Revenue Comrs. refused repayment 
so far as related to income received by the 
exors. before the date when the residue was 
ascertained : — Held : as the income when it 


V. INLA-NX) BRVENtTR Ck)^fRS., 
[19281 s. C. 205 ; 13 Tax Cos. 443.— 
SCOT, 

»w. Whether preferred shares ** ftor- 
T<^ed capital ** witfdn Income War Tax 
Act, 1917. 8. 3 (H.).l— D upuis Frbrks, 
Kxoibk Minister, 
119271 Excli. C. II. 207. — CAN. 

ix. Under statutory agreement with 
Oovemment — ConstmeHon of agreement, 1 


— Nova Scotia Steel 8c Coal Co., 
Ltd. V. Finance 8c Customs Minister, 
[19221 2 A. a 1T6, P. 0.— CAH. 

Ml. Onut of proof .] — The oimm ot 
proving that an income is exempt 
from taxation under the Taxing Act, 
is upon the one claiming such exemp- 
tion. — Kennedy v, Mtnistbb of 
National Revenue, [1929] 0* R. 

36. — OAK. 


■b. Whether endowment neeesaary.}^ 
1 do not think it is neoefisaiT that 
there should be an endowment in the 
teohnioai sense of the word, but that 
it will be sufficient to bring an institu^ 
tion within the exemption of the Act 
if it be maintained in whole or In part 
by voluntary oontzlbutions {per Cue.). 
— -HusaRAVE V. Dundee Royal 
Lukatio Asylum (1895), 32 Sc. L E* 
679.— iOOT. 
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was received Was the income only of the 
exors. & the money paid to the charity was 
only a sum equal to the income payable to 
the charity as a matter of equitable book- 
keeping in due course of administration^ 
applts. were not entitled to the repay- 
ment claimed.— -Marie Celeste Sajiaritan 
Society op London Hospital v. Inland 
Revenue Combs. (1926), 43 T. L. R. 28 : 11 
Tax Gas. 226. 

4831 ). Sums received under revocable disposi- 

tion— Effect of Finance Act, 1022 (c. 17), 
s.20(l).] — Inland Revenue Commissioners 
V. St. Luke Hostel Trustees, Registered, 
No. 576a, post, 

488c. Exemption of industrial societies — 1018 Act, 
s. 80 — ^Number of shares unlimited.] — Kesp. 
Society, which was registered under Industrial 
& Provident Societies Act, 1803 (c. 39), 
claimed exemption under Sched. D. on the 
ground that the number of its shares was not 
limited by its rules or practice. The Society 
was formed to carry on the business of 
(inter alia) manufacturers & dealers in butter, 
cheese, milk & other dairy products. Admis- 


sion to membership was at the discretion of 
the committee & subject to taking up a 
qualifying number of shares ; further every 
member was bound by the S^iety’s rules to 
sell to the Society any milk pimuced on 
any lands farmed by him if required to do 
so. Kie number of shares held by any 
individual member was limited to 200. 
The majority of the members were dairy 
farmers, & milk dealers & consumers wei'e 
not in practice admitted to membership. 
Approximately 98 per cent, of the Society’s 
sales, were made to non-members. The 
Crown contended that practically the whole 
of the Society’s sales were to non -members, 
& that the restriction of membership in 
general to persons willing to supply milk 
to the Society & the exclusion of milk dealers 
constituted an effective limitation of shares. 
The General Comrs. found in favour of the 
Society : — Held : the number of the Society’s 
shares was not limited within 1918 Act, 
s. 39 (4), either by its rules or practice, & 
it was entitled to the exemption. — ^Bbnsted 
V, Midland Dairy Farmers, Ltd. Soc. 
(1928), 14 Tax Cas. 87. 


Part VI. — Schedule E 


484. Add. Citations .••—revsd.f [1927] A. C. 417 ; 96 
L. J. K. B. 623 ; 136 L, T. 770 ; 91 J. P. 76 ; 
43 T. L. R. 279 ; 71 Sol. Jo. 191 ; 25 L. G. R. 
123; 11 Tax Cas. 440, H. L. 

486. Add. Annotations : — Consd. Watson v. Rowles 
(1920), 95 L. J. K. B. 959. Refd. Ingle i?.' 
Farrand, [1927] A. 0. 417 ; Seymour v. Reed, 
[1927] A. C. 654; Lysaght v. I. II. (IJomrs., 
[1928J A. C. 234 ; Rees Boturbo Development 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 13 
■ Tax Cas. 360 ; Morley v. Lawford & Co. 
(1928), 140 L. T. 126 ; Davies v. Braithwaite, 
[19311 2 K. B. 028. 

489a. Foreign director of British company,] 

— ^Applt. in the first case was appointed 
foreign director of a British co, for fourteen 
years from 1918. The co. had subsidiary 
cos. on the Continent, the principal one being 
a French co. of which applt. was managing 
director. He was also a director of a German 
co., & had control over selling organisations 
in other European countries. He was thus 
responsible for the whole of the British co.’s 
Continental business, & his only remunera- 
tion was a fixed salary payable by the British 
CO. plus commission on the co.’s profits from 
trading on the Continent. Since 1918 applt. 
hod lived in Paris with his family. He came 
to London once a month to attend the co.’s 
directors’ meetings, his function being to 
report & advise the directors on questions 
affecting the Continental business. It was 
no part of his duty to attend to the general 
busmess of the co. Applt. was assessed in 
respect of salary dc commission for each year 
from 1920-21 to 1926-27 by the General 


Comrs. for the division in which the co.’s 
rostered office was situated : — Held : (1 ) his 
office was an office within the United 
Kingdom ; (2) the General Comrs. had 

jurisdiction to assess for 1920-21 & 1921-22 
as well as for later years. — Proctor v. 
Kyall, Ryall V. Proctor (1928), 14 Tax 
Cas. 204. 

490. Add. Annotations : — As to (1) Distd. Henry v. 
Foster (A.), Henry v. Foster (J.)r(1931), 145 
L. T. 225. Refd. Seymour v. Reed, [1927] 
A. C. 654 ; Benyon r; Thorpe (1928), 97 L. J. 

K. B. 705 ; Dewhurst v. Hunter (1932), 116 

L. T. 510. As to (2) Refd. Stedeford v. Bcloe, 
[1931] 2 K. B. 610. 

492, Add. Annoiaiiovs : — Apld. Roymour v. Reed, 
[1927] A. C. 654. Refd. Slaney v. Starkey, 
[1931] 2 K. B. 148 ; Stedeford v. Beloe (1931), 
47 T. Ij. K. 408 ; Henry v. Foster (Arthur), 
Henry v. Foster (Joseph), Hunter v. Dewhurst 
(1931), 145 L. T. 225. 

493. Add. Annotatiovs : — Distd. Reed r. Seymour 
(1927), 11 Tax Cas. 625. Refd. Slaney v. 
Starkey, [1931] 2 K. B. 148. 

404. Add. Annotation : — Consd, Reed v. Seymour 
(1927), 11 Tax Cas. 626. 

405. Add. Annotations : — Consd. Seymour v. Reed, 
f 1 927] A. C. 654. Refd. Hartland v. Diggines, 
[1926] A. C. 289 ; Slaney v. Starkey, [1931] 
2 K. B. 148 ; Henry v. Foster (Arthur), 
Henry v. Foster (Joseph), Hunter v. Dewhurst 
(1931), 146 L. T. 225. 

405a. Whitsuntide offerings to curate.] — 

A voluntary collection was taken in church 
at Whitsuntide for the benefit of the assistant 
stipendiary curate licensed by the Bishop to 


PART VI. SECT. J, SUB-SECT, 1. 
f I. — — ' — .] — Notwlthstandinx 
the provlaions of sect. 100 of South 
Africa Act, which provldce that the 
lemuximtlon of iudgoa of the Supremo 
Ob. appointed alter Union shall not 
he dixniniidied during their continuance 
In olllee, a Judge ca the Supreme Ct. 


appointed after Union is not exempted 
from paying Income tax under Act 40 
of 1925 on the amount of his salary. — 
Krause v. Inland IIevenus Combs., 
U929] App. D. 286,— S. AF. 

PART VI. SEOT. 1, SUB-SECT. 2. 

1 i, Agent of company sharing in 
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profits.] — Held : liable to income tax. 
— Skklky & Co. V. Brown, [1927] 1 
W. W. 11. 186 ; 37 B. 0. B. 614,— CAN. 


1 ii. Pay of locomotive engineer 

according to miles run by locomotive .] — 
Held : not liable to taxation . — lie 
Assessment Act (1902), 9 B. C, K. 
209.— CAN. 
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that church. Contributions were solicited 
by the Vicar in the parish magazine on the 
ground of the curate’s “ devoted & earnest 
ministry amongst us ” : — Held : the assistant 
stipendiary curate was the holder of on office 
or employment of profit within Sched. E of 
1918 Act, & the Whitsuntide offerings were 
chargeable to income tax as emoluments of 
his office imder Sched. E, r. 1, of 1918 Act. — 
Slaney V. Starkey (Rev, E. S.), [1931] 2 

K. B. 148 ; 100 L. J. K. B. 341 ; 146 L. T. 
453 ; 47 T. J.. R. 328 ; 75 Sol. Jo. 247 ; 1(5 
Tax Oas. 45. 

496a. Gift to directors of company.] — 

Held : the payment, although called a gift, 
was extra remuneration paid to the directors, 

Sn was assessable to income tax. — R adcliffe 

r. Holt (1927), 11 Tax Cas. 621. 

406b. After retirement.] — ^It was 

the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement. Reap, had been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance 
annually. They subsequently stopped this 
annual allowance & paid resp. a lump sum 
as a gift in lieu thereof : — Held : the allow- 
ances could not be regarded as supplemental 
salary. They were not a profit or gain 
arising from an employment,” nor could they 
be considered as receipts in respect of an 
office, but were merely gifts, & resp. was not 
liable to income tax on the sums so received 
by him. — Ben YON v, Thorpe (1928) 97 

L. J. K. B. 706 ; 44 T. L. R. 610 ; 72 Sol. Jo. 
463 j 14 Tax Cas. 1. 

Annolatum !—neia. Stedeford v. Bcloc (1931 ), 47 T. L. R. 408. 

496c. Headmaster’s pension.] — The 

Governing Body of a school, which was a 
corpn. founded by Royal Charter, in exercise 
(^f their powers under the charter, granted 
an annual pension out of the school funds to 
a headmaster on his retirement. There was 
no scheme in existence under which the head- 
master could have qualified for a pension, & 
the Governing Body had the right at any 
time to rescind the minute under which the 
pension was giaiited & to cease making pay- 
ments to him : — Held : the pension was not 
chargeable to income tax under Sched. E. 
as amended by l^Mnance Act, 1922 (c. 17), 

s. 18. — Stedeforh V. Beloe, [1932] A. C. 
388 ; 101 L. J. K. B. 268 ; 146 L. T. 456 ; 
48 T. L. R. 291 ; 76 Sol. Jo. 217 ; 16 Tax 
Cas. 605, H. L. 

Finance Act, 1932 

(c. 25), s. 17. 

497. Add^ Annoiation : — 'Dlstd. Jones v. Wright. 
(1927), 44 T. L. R. 128. 

498a. Sum paid to salaried officer — For 

negotiating sale of business. ] — Resp., who was 
secretaiy of a limited co., was authorised 
by the directors of the co., to negotiate for 
the sale of the co.’s works, & it was agreed 
verbally that anything realised in excess of 
a specified amount should be paid to resp. 
Resp. arranged the sale of the works to a 
new CO. & the directors of the old co. by 
minute, authorised the payment to resp. of 
the agreed excess amount “ for services 
rendered by him in connection with the 
” negotiations & completion of the sale.” 
The amount was subsequently paid to reap, 
by the liquidator of the old co was described 

38 


in the liquidator’s accounts as a payment 
” for services rendered prior to liquidation.” 
At the time when the payment was authorised 
resp. had ceased to perform the duties of 
secretary of the old co. or to receive any 
salary, though he remained secretary in 
name. Resp. was assessed to income tax 
under Sched. E. in respect of this sum, as 
representing profits of ms office of secretary, 
& the Gener^ Comrs., on appeal, held that 
the sum was a gift & not taxable : — HM : 
there was no evidence upon which the Comrs. 
could come to their conclusion. — Shipway v, 
Skidmore (1932), 16 Tax Oas. 748. 

499. Add. Citationa :—<iffd. (1926), 96 L. J. K. B. 
959 ; 135 L. T. 614 ; 42 T. L. B. 691 ; 70 
Sol. Jo. 796 ; 11 Tax Cas. 171, C. A. 

500. Add. Citation : — 10 Tax Cas. 609. 

601. For (1926), 161 L. T. Jo. 235 ” read ” No. 
510, post.** 

501a. Applied in payment for shares.] — 

Applt., the chairman & managing director of 
a CO. in which he held shares, agreed that he 
would take up additional slmres in the co., 
in payment for which sums due by the co. 
to him by way of remuneration were to be 
applied : — Held : applt. was assessable to 
income tax under Schedule E. in respect of 
the remuneration, notwithstanding that it 
had been applied in payment for shares, — 
Parker v. Chapman (1928), 138 L. T, 729; 
13 Tax Cas. 677, C. A. 

501b. Compensation for loss of office.] — 

Rasps, in these cases were directors of a 
limited co. They had no written contracts 
of service with the co. Art. 109 of the co.’s 
arts, provided that in the event of any 
director, who had held office for not less than 
five years, dying or resigning or ceasing to 
hold office for any cause other than mis- 
conduct, bkpey., lunacy or incompetence, the 
co. should pay to him or his representatives 
by way of compensation for loss of office 
a sum equal to the total remuneration received 
by him in the preceding five years. All three 
directors had held office for not less tlian five 
years. In cases (a) & (b) rt^sp. resigned office 
as director & received from the co. as “ com- 
pensation ” a payment calculated in accord- 
ance with Art. 109. In case (c) resp. desired 
to retire from active management of the co., 
but his co-directors wished to be able still 
to consult him, & it was agreed that he should 
resign the office of Cliairman, receive as 
'' compensation ” a lump sum in lieu of 
the provision under Art. 109, waiving any 
future claim under that article, & remain on 
the board of the co. at a reduced rate of 
remuneration: — Held: (1) in the Court of 
Appeal, in cases (a) & (b) the payment con- 
stituted a profit of the office of director & 
was properly assessable to income tax under 
Sched. E. for the last year of office. In 
these cases there was no appeal to the House 
of Lords ; (2) in the House of Lords, in 
case (c) in the circumstances of that case the 
sum received was not income assessable to 
income tax. — Henry v. Fos'ier (A.), Henry 
V. Poster (J.), Hunter v. Dbwhurst (1932), 
16 Tax Cas. 605 ; aieb nom. Dbwhurst v. 
Hunter, 146 L. T. 610, H. L\ 

602. For existing para. A; citations read the 
following para. & citations : — 

A professional cricketer in the service of 
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the Kent County Cricket Club might, by the 
rules of the club, be granted a ben^t but this 
was on the express understanding that he 
allowed the proceeds to be invested in the 
name of trustees of the club during the 
pleasure of the committee. Tlie invested 
sum was always, however, eventually handed 
over to him when his career as a cricketer 
was over, or when he found an investment 
of which the trustees approved. Applt., 
a professional cricketer in the employment of 
the club, was granted a benefit, the pro- 
ceeds from which, together with subscription, 
after being held by trustees on certain 
securities, were eventually handed to applt. 
& applied by him in the purchase of a farm. 
Applt. having been assessed under Sched. E., 
r. 1, of 1918 Act, on so much of the fund as 
represented the gate money at the match : — 
Held : app]t. was not assessable in respect 
of this sum, inasmuch as it was a personal 
gift, & not a profit or perquisite arising from 
his employment within Sched. E., r. 1. — 
Seymoub V, Reed, [1927] A. C. 654 ; 96 
L. J. K. B. 839 ; 137 L. T. 312 ; 43 T. L. R. 
584 ; 71 Sol. Jo. 488, H. L. ; reveg, S. C. 
evb nom, Reed v. Seymour, [1927] 1 K. B. 
90, C. A. 

Add. Annotations : — Consd. Davis v. Harrison 
(1927), 11 Tax Cas. 707. Refd. Slaney v. 
Starkey, [1931] 2 K. B. 148; Dewhurst 
Hunter (1932), 146 L. T. 510. 

502a. Accrued benefit — Professional foot- 

baller.] — Resp. was employed to play foot- 
ball for a club in return for payment, &, on 
his being transfeiTed in accordance with the 
rules of the Football Assocn. to another 
club, he was given by the first-named club 
a sum as accrued benefit ; — Held : the 
payment was neither a gift nor compensation 
for loss of employment, but was really 
remuneration for services, & was assessable 
to income tax. — Davis v. Harrison (1927), 
96 L. J. K. B. 848; 137 L, T. 324; 43 
T. L. R. 623 ; 11 Tax Cas. 707. 

Annotation : — Refd. Dcwlinrst v. Uuutor (lOirj), 146 L. T. 

510 . 

602b. Actress.] — Davies v, Braithwaite, 

No. 312a, ante. 

504. Add. Annotations : — Distd. Dauncey v. How- 
lett (1926), 135 L. T. 279. Consd. Davies v. 
Harrison (1927), 96 L. J. K. B. 848. Refd. 
Borthwick v. Nolder (1927), 11 Tax Cas. 261. 

504a. Additional remuneration of company 

director.] — Dauncey v. Uowlett, No. 510, 
post. 

605. Add, Annotations: — Refd. Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 83 ; Dewhurst 
V. Hunter (1932), 146 L. T. 510. 


606. Add, Citations : — 96 L. J. K. B. 392 ; 10 
Tax Cas. 247. 

Add, Annotation : — ^Refd. Michelham’s Trus- 
tees V, I. R. Comrs., Michelham (Lady), 
Exors. V, I. R. Comrs. (1930), 144 L. T. 163. 

507. Add, Annotations : — Consd. Sutton v, I. R. 
Comrs. (1929), 14 Tax Cas. 662. Refd. 
Machon v, McLoughlin (1926), 11 Tax Cas. 
83. 

607a. S, P, Machon v, McLoughlin (1926), 11 
Tax Cas. 83, C. A. 

510. For the existing paragraph substitute the 
following paragraph ; — 

Additional remuneration of com- 
pany director.] — Resp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the co. in general meeting resolved that the 
directors be paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax : — Held : resp.'s share of 
such additional remuneration was not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1918 
(c. 40), Schedule E., rr. 1 & 5. — Dauncey v, 
Howlett (1926), 135 L. T. 279 ; 10 Tax 
Cas. 454. 

512a. New office — Director becoming member 

of executive committee.]— May v . Falk (1932), 
17 Tax Cas. 218. 

514. Add, Annotation : — Refd. Hartland v. Dig- 
gines, [1926] A. C. 289. 

516. Add, Annotation : — ^Expld. Proctor v, Ryall, 
RyaU V. Proctor (1928), 14 Tax Cas. 204. 

516a. Company director — Registered office.] — 

Proctor v . Ryall, Ryall v . Proctor, 
No. 489a, ante. 

619. Add. Citation: — 10 Tax Cas. 118. 

Add. Annotation : — Apld. Nolder v. Walters 
(1930), 15 Tax Cas. 380. 

520a. .] — Machon v . McLoughlin, 

11 Tax Cas. 83, C. A. 

527a. Cost of motor-car & telephone — Air 

pilot.] — Held : an air pilot could not deduct 
for the purposes of income tax any part of 
the cost of a motor-car & a telephone, which 
were not used in the performance of his 
office, but only in preparing to perform it. — 
Nolder v . Walters (1930), 46 T. L. R. 397 ; 
47 Sol. Jo. 337 ; 16 Tax Cas. 380. 

530. Add. Annotations: — Refd. Machon v, Mc- 
Loughlin (1926), 11 Tax Cas. 83 ; Reed v, 
Seymour (1927), 11 Tax Cas. 626, 


PART VI. SECT. 2. 

608 i. Basis of assessment.] — Where 
ftssp. was employed as solr. to a board : 
— Held : he was ohargeable to Incomo 
tax for the year of assessment in respoot 
of a sum for fees, notwithstanding 
that the bills of costs which included 
such sum were not taxed or paid 
within the year of assessment. — 


M'Keown V. ilOB, [19283 I. R. 196.— 

IR. 

PART VI. SECT. 3. 

ri. • Entertaininq by Lieutenant- 
Oovemor.] — ^Applt. declared his incomo 
as Lieutenant-Governor to be 9 , 

& claimed a deduction therefrom of 
$ expended for social entertain- 

ments, claiming that the latter amount 


was properly deductable as having 
boon necessarily laid out for the purpose 
of earning the income : — Held : the 
expenses olaimed as a deduction herein 
were not “ wholly, exclusively & neces- 
sarily laid out or expended foj; the 
purpose of earning the income ** within 
sect. 8 (a) of Income War Tax Act, 
1917, as amended by 13 & 14 Geo. 5, 
C. 52 . — He LlKUrENANT-GOVERNORS 
Salary, U9311 Ex. C. R. 232.— UAN. 
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Part VII. — General Allowances, Exemptions and 

Abatements. 


539a. Personal allowance — In respect of wife — 
Whether earned Income of wife included in 
husband’s total income.] — Thompson v . 
Bbuce (1927), 11 Tax Cas. 607. 

540a. Child receiving instruction at educa- 

tional establishment.”] — A tea^'her’s house, 
where ho gives to individual pupils private 
lessons & directions for home study & 
practice, is not an ** educational ostalilish- 
ment ” where a pupil receives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
s. 21 (1). — Heasup V, Hasemkr (1927), 138 
L. T. 207 ; U T. L. B. 112 ; 72 Sol. Jo. 31 ; 
13 Tax Cas. 212. 

540b. Earned income relief — How calculated.] — 

Applt. was employed as assistant secretary to 
a limited co. whose superannuation fund had 
been approved by the Oomrs. of Inland 
Revenue under 1921 Act, s. 32, & his annual 
contribution to the fund was therefore 
deducted as an expense in arriving at the net 
amount of his salary assessable to income 
tax. In the assessment one-sixth of the net 
amount was allowed as earned income relief, 
but applt. contended that one -sixth of his 
gross salary, before deducting the super- 
annuation contribution, should be so allowed : 
— Held : earned income relief must be cal- 
culated on the net amount of remuneration 
assessable after deducting allowable expenses. 
— Frame v. Farrand (1928), 13 Tax Cos. 861. 

540c. .] — Applt. made, under deduction 

of income tax, certain annual payment® 
which were charged upon his total income. 
His income consisted of a salary & unearned 
income taxed at the source. The charges 
exceeded the taxed income. He claimed 
that in the assessment of his salary for the 


year 3927-28 he was entitled to an earned 
income hilowance of one-sixth of the whole 
amount of his sedary. He was given an 
allowance of one-sixth of the amount of his 
salary remaining after deducting from it the 
amount by which the charges exceeded the 
taxed income. The General Ooxnrs. rejected 
his appeal on the point & he appealed to the 
High Gt. : — Jffeld : the earned income allow- 
ance was rightly computed on the amount of 
salary remaining after deduction of the 
charges treated as paid out of it. — Adams v. 
MrrsKBR (1930), 16 Tax Oas. 418. 

545a. Whether vested or contingent interest.] 

— Resp., who came of age in July, 1922, 
claimed relief under Income Tax Act, 1918 
(c. 40), s. 25, in respect of the accumulated 
income of a fund ^ven to his parents by a 
relation in 1902 with a letter, which, after 
referring to a gift for the benefit of resp.’s 
brother, continued : “I also hand you a 
stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
youngest boy (reap.) as he attains the age of 
twenty-one years. You will observe that 
you & W. are practically trustees for carrying 
this out”: — Jlehl : resp. took a vested ^ 
not a contingent interest in the gift, &> was 
not entitled to the relief conferred by the 
sect, in respect of the income of the fund 
which had been accumulated for his benefit, — 
Roberts v. Hanks (1926), 134 L. T. 754 ; 10 
Tax Cas. 351. 

545b. ,] — The words ” for the benefit of ” 

in 1918 Act, s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest, & where the 
accumulations never pass to the beneficiary. — 


PART VIL SECT. 1. 

536 ii. Whether gross or net 

income under will,] — Held : applt. *8 
income under her father’s will, for the 
purposes of a claim to repayment of 
Income tax in respect of personal 
allowance, eto., was one-half only of 
the net Income of the estate after the 
deduction of all prior charge, including 
the expenses of management of the 
trust. — Mubray V, Inland Revenue 
CoMRS. (1926), 11 Tax Cas. 133.— 
SCOT. 

686 ili. .] — A beneficiary 

was entitled to income from (inter alia) 
two trusts, under one of which, after 
the expenses of the trust were paid, 
he was entitled to a liferent allenarly 
of the whole residue of the estate ; & 
under the other, after the expenses 
of the trust wore paid, to (1) an annual 
sum. & (2) subject to a trust for accu- 
mulation for a particular purpose, the 
aniuuxl income of the estate during his 
life. The l>enoficinry, being a British 
subject resident abroad, was entitled 
to certain relief from British income 
tax under Finance Act, 1920, s. 24 (1) : 
— HrW ; in computing the “ amount of 
his tt)tal income from all sources ** for 
the pnn>ose of this relief, the beneficiary 
was not entitled to luchide, along with 
the actual sums received by him from 
the trusts, the management expenses 
of the trusts. — ^M acFahuvne i\ Inland 
Revenue Combs., 11929) S. C. (Ct. of 


Sew.) SCOT. 

639a i. Personal aUnwanre — Whether 
bankrupt entUted — Property in hands of 
trustee.] — Held: during sequestration 
the income from the sequestrated 
estate, which was vested In the 
trustee, was the trustee’s Incorno & not 
the bki)t.’s, & that neither the trustee 
nor the bkpt. was entitled to claim the 
relief sought. — Inland Revenue 
Combs, v. Fi.kmjno (1928), 14 Tax 
Cos. 78.— SCOT. 

546 i. JteJief in respect of income 
accumulaicd under trust — For benefit 
of person ** contingenUy on his attain- 
ing some specified age ** — Double con- 
tingency.}-— Claims tor repayment of 
tax refused, where the contingency 
upon which the fund was held for the 
benefit of claimants was not that 
proscribed by 1918 Act, s. 25, but was 
a double C/ontingency, namely, sur- 
vivance of thoir mother & attainment 
of a speciflod age. — I nland Revenue 
Combs, v. Bone, 11927) S. C. 698.— 
SCOT. 

« i. .) — Tillaru V, 

CoMn, OF Taxi-®, 119281 N. Z. L. It. 
345.— N.Z. 

sm. Bight to discouTtt — Taxation Jet, 
R. 8. D, C.. 1911 <c. 222), «. lO.J 
— Gbanbt Conwiij dated Minino, 
Smelting & Power Co., L'jtd. «, A.-G. 
roR BKrnsH Columbia, [1923] A. 0. 
— oAn^ b. J. P. C, 74 ; 128 L. T. 677. 


td. Minina company — Reconstruction 
— Right of shareholders to deduction in 
respect of calls paid — Income Tax 
Assessment Act, 1915-1918, ss. 18 (1), 
63. J — Jaquks V, Federal Comb, of 
Taxation (1924), 34 C. L. R. 828 ; 31 
Argus L. R. 61, — AUS. 

•f. TaxcU}le income — Accruing <Sk 
arising** — Meaning of.] — Held: the 
words ** accrue & arise when applied 
to Income are to be governed by the 
sources from which the income accruos 
& arises, not by the place where it is 
received or earned. — I ncome Tax 
Combs, v. Pjtba Phuaison Salarak 
(1928), 1, h. It. 6 Ran. 698.— IND. 

8g. Company — Sale of assets on wind- 
ing up — Interest on deterred payments — 
Whether iname.] — North Pacific 
T iUMBKR Co., Ltd. e. Minister op 
National Revenue, [1928] Exifii, 
O. B. 68.— CAN. 


tl. Rights of shareholders of personal 
corparatwTis.y—Hctd : sect. 21 of 
Income War Tax Act, dealing with 
porsoual corpus., is to be construed as 
meaning that shareholders are to be 
assessed upon the co.’s income oooord- 
ing to thoir several Interests therein, 
&: that sliarebolders of personal corpns., 
thus assessed are entitled to any 
statutory exemptions or deductions 
to which ordinarily the oorpn, or 
the shareholder, would be entitled. — 
Black v. MmisrEn of National 
Revenue, 11932] Ex, C. R, 8. — CAN. 
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Vazb V. M1TCAI.FE, [1928] 1 E. B. 388; 07 
L. J. K. B. 161; 188 L. T. 107; 44 T. L. B. 
21 ; 71 Sol. Jo. 981 ; 13 Tax Cos. 41, 0. A. 

ArmoiCfHon : — He Fulford, Folford v, Hyslop, [1930] 
1 Oh. 71. 

545d« '.] — ^The words ** specified age ** in 1918 

Act, 8. 25, mean an age expressed by a 
definite number of ^fears, ^ not an age 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix, who has directed that an 
accumulated fimd shall be paid to a bene* 
ficiary twenty years after her death. — 
White v, Whitcher, [1928] 1 K. B. 463; 97 
L. J. K. B. 321 ; 138 L. T. 206 ; 44 T. L. R. 
113; 13 Tax Cas. 202. 

645d. Lunacy percentage.]— Under Lunacy Act, 
1890 (c. 5), Sc the Rules in Lunacy, 1892, 
the Crown is in certain circumstances entitled 
to receive 4 per cent., but not exceeding 
£400, of the clear annual income of a lunatic. 
A., a lunatic, had a considerable income & 
the whole of the funds were in ct. The 
income as it came in was credited to the 
lunatic’s account by the Paymaster-General, 
& the appropriate lunacy percentage was 
debited annually in that accoimt. Applt., 
the committee of A., was assessed under 
Case III. of Sched. D. for the year 1926-27 
in the sum of £462, the amount of War Loan 
interest arising in 1925-26 ; the remainder 
of the lunatic’s income was received under 
deduction of income tax. Applt. claimed that 
a deduction of £161, the lunacy percentage 
for 1925-26 on the whole of the lunatic’s 
income, should be ihade from the assessment, 
on the grounds that the lunacy percentage 
did not form part of the lunatic’s income & 
that there was no authority for charging it 
to income tax. The Crown contended that 
tnere was no provision in the income tax 
Acts for allowing such a deduction, that the 
payment was merely an application of the 
lunatic's income, or alternatively that the 
deduction from the assessment should be 
restricted to the percentage appropriate to 
that soiuce of income: — Held: lunacy 
percentage is a payment out of the lunatic’s 
income, & that no deduction is admissible 
for income tax purposes. — A. B.’s Committee 
v. Simpson (1928), 14 Tax Cas. 29. 

Amutiedion ;~Apld. I. II. Comrs. v. Sneath (1932), 48 
T. L. 1{. 241. 

.] — Compare^ No. 689a, post, 

545e. Repayment of tax on interest on advance 
from bank — To what sums applicable.}— 

Resps. guaranteed the indebtedness to its 
bankers of a co. in which they were interested. 
For a number of years the co. was indebted 
to the bank continuously. Interest on the 
amounts owing to the bank was debited half- 
yearly in the co.’s account with the bank 
except in one instance, the amount due to 
the bank increased each half-year. Resps. 
finally satisfied the whole indebtedness of the 
co. to the bank by a single payment, & they 
claimed repayment under sect. 36 of 1918 
Act, in respect of so much of the amount 
paid by them to the bank as represented the 
interest which had been debited to the co.’s 


account : — Hdd : resps. were not entitled 
to the repayment claimed. — Holder v. 
Inland Revenue Comrs., [1932] A. C. 624 ; 
101 L. J. K. B. 306 ; 48 T. L. R. 366 ; 76 
Sol. Jo. 307 ; sub nom. Inland Revenue 
Comrs. v. Holder (H. C.) Sc Holder (J. A.) 
(1932), 147 L. T. 68 ; 16 Tax Cas. 640, H. L. 

546. Add, Annotation : — Hefd. Whitney v, I. R. 
Comrs., [1926] A. C. 37. 

543a. — .] — ^Where under the provisions 

of a life insurance policy the assui'ed has 
obtained from the insurance co. loans to 
assist him in payment of the premiums, Sc 
where, on the maturity of the policy, the co. 
has deducted the amount of the loans from 
the sum payable under the policy, the assured 
is not entitled to claim, fov the fiscal year in 
which the policy matured, a reduction of 
income tax in reqpect of the premiums for 
previous years, since in suffering the de- 
duction the assured was not paying a pre- 
mium but repaying a debt. — R. v, Incomi: 
Tax Special Comrs., Ex p, Horner (1932), 
49 T. L. R. 3 ; 76 Sol. Jo. 779, D. C. 

548b. Premium paid by insurer under reduc- 

tion of premium system.] — Resp.’s life was 
insured under a policy of whole-life insurance 
expressed to be at a yearly premium of 
£48 65 ., which entitled him to participate in 
the insurance co.’s surplus funds by means 
of the reduction of premium system.” 
The insured liad in each year the option of 
taking the reduction of premium for that 
year in cash or of converting it into the 
equivalent reversionary bonus. The co.’s 
premium notice showed £48 5s, as the 
premium payable on the policy Sc £33 165. Od. 
as bonus, leaving £14 9s. 6d. as the ” amount 
to be paid.” Resp. remitted £14 9s. Qd, to 
the CO. but claimed that the amount of the 
premium paid by him in the year was 
£48 6s.: — Held: the reduction of premium 
had been provided by the policy, that the 
amount of the premium paid by resp. was 
£14 9s. 6d., Sc that he was entitled to relief 
from income tax on that amount only. — 
Watkins v, Jones (1928), 14 Tax Cas. 94. 

549. Add, Annotation : — Consd. Perrin v, Dickson 
(1929), 98 L. J. K. B. 683. 

549a. Policy on Joint lives of two persons — 

Payment of premium shared equally.] — A 
person who has entered into an insurance on 
the joint lives of himself & another person at 
a single premium which is shared equally 
between them, has not ” made an insurance 
on his life ” within Income Tax Act, 1918 
(c. 40), s. 32 (1), & is not entitled under that 
sect, to a deduction of the amount of the 
annual premium from his taxable profits. — 
Wilson v, Simpson, [1926] 2 K. B. 600 ; 95 
L. J. K. B. 885 ; 135 L. T. 766 ; 42 T. L. R. 
690 ; 10 Tax Cas. 763. 

552. Add, Annotations: — As to (1) Consd. Gold 
Fields American Development Co. v. Con- 
solidated Gold Fields of South Africa, [1920] 
Ch. 338. As to (3) Consd. Hamilton v, I. R. 
Comrs,, [1931] 2 K. B. 495. Refd. I. R. 
Comrs. V, Dalgety Sc Co. (1929), 98 L. J. K, B. 
542. 


PART Vn. SECT. 3. 

th* Provincial income tax — Whether 
permissible deduction from income 
taxable under Dominion statute, ] — Held : 
not a dlBborsemcnt or expense ** wholly, 


exclusively & necessarily laid out or 
expended for the purpose of earning 
the inoonie,” & such amount cannot 
bo legally deducted from the total 
income of the taxpayer in arriving at 
the income which is taxable by the 
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Dominion Govt, under Income War 
Tax Act, 1917. — Roenisch (C. W.) v. 
Minister op National Revenue, 
[1931] Ex. C. R. 1 ; 2D. L. R. 90.— 
CAN. 



Cams 568-de7a. 


English and Empibe Digest Supplement, 


553. Add, AnnoiaUons: — Consd. Gold Fields Ameri* 
can Development Co. v. Consolidated Gold 
Fields of South Africa, [1926] Oh. 838. 
Apld. I. R. Comrs. v, Dalgety & Co. (1929), 
98 L. J. K. B. 642. Consd. Hamilton v. 1. 11. 
Comrs., [1931] 2 K. B. 495. 

665. Add, Annotaiiova : — Consd. Gold Fields 
American Development Co. v. Consolidated 
Gold Fields of South Africa, [1926] Ch. 338. 
Apld. I. R. Comrs. v, Dalgety & Co. (1029), 
98 L. J. K. B. 642. 

666. Add, Citations .*—[1926] Ch. 338 ; 95 L. J. Ch. 
329; 135L. T. 14. 

667. Add, Citation : — 10 Tax Cas. 69. 

557a. Right to relief on whole Income paying 
Dominion tax — Without deduction of sums 
paid In debenture Interest.] — A co. incor- 
porated in England under Cos. Acts, carried 
on business in the United Kingdom & in 
New Zealand & Australia, & its income 
chiefly arose from trading operations in the 
latter countries. In respect of that income 
it was liable to income tax in the United 
Kingdom & in those Dominions. The co. 
having paid the full United Kingdom income 
tax on all its profits & gains & also Dominion 
income tax on so much as was earned by it 
in New Zealand & Australia, claimed relief 
from the double tax over a period of eight 
years ending on Apr. 5, 1921. The co. had 
issued debentures, the princijial &: inU^rest 
of which were secured on its whole under- 
taking & assets, & in paying the interest on 
the debentures the co., as it was entitled to 


do, had deducted the full amount of United 
Kingdom income tax in respect of that 
interest. The sole question in dispute was 
whether the amount of relief was to be cal- 
culated on the whole of the profits earned by 
the co. in the Dominions or only on the 
balance of such profits remaining after 
deducting therefrom the excess of the interest 
paid by it on its debentures over the amount 
of income arising in the United Kingdom : — 
Held: (1) the word “ income in Finance 
Act, 1920 (c. 18), s. 27 (1), & the repealed 
sects. 43 of Finance Act, 1916 (c. 24), & 66 
of Income Tax Act, 1918 (c. 40), meant 
“ taxable income not “ income less 

charges,” & the word “ paid ” in relevant 
sections must be construed in its natural 
sense & not as meaning “ paid &; ulti- 
mately borne,” & thei*efore the co. was 
entitled to relief under Finance Act, 1920 
(c. 18), 8. 27, & corresponding sections of 
earlier Acts in respect of all income (including 
that'part applied in paying debenture interest) 
which had already borne Dominion income 
tax ; (2) Income Tax Act, 1918 (c. 40), 
8. 17, had no application to the relief given 
by any of above-mentioned Acts. — Ini^and 
Revenue Comrs. v, Dalgety & Co., [1930] 
A. C. 627 ; 99 L. J. K. B. 342 ; 143 L. T. 
191 ; 46 T. L. R. 349 ; 16 Tax Cas. 216, H. L. 

Annotation : — Generally, Beld. Hamilton v. I. K. Ooinrs., 
[1931] 2 K. B. 405. 

557b. Without regard to 1918 Act, s. 17.]— 

Inland Revenue Comrs. v, Dalgety & 
Co., Ltd., No. 667a, ante . 


Part VIII. — Miscellaneous Provisions Applicable to the 

Duties Generally. 

567. For existing paragraph & citation read & Co. (London) v, Ijbthem, Same v, In- 

— Tarn v, Scani.an, Nielsen, land Revenue Comrs., No. 168a, ante , 

Anderson <fe Co. v, Collins, Mili^er (W. H.) j 567a. Literary agents — Royalties paid to non- 


PART VIll. SECT. 1, SUB-SECT. 1. 


k I. .] — In Oct. 1923, a ti-nstco 

was assessed ill respect of the income 
of an estate, which he was dlrect«?d lo 
receivo & awjumulate untJl 1933, & 
then to distribute among poraons not 
ascertainable until the date fixed for 
distribution ; — livid : the assessment 
being made in 1923 for taxes payable 
in 1924, the validity of the assessment 
should be determined by rfjference to 
the Act in force at the dat« of the 
assessment. — Ho McLeod & Windsoh 
CoRPN., [1925] 3 D. L. K. 89 ; 57 
O. L. II. 15.— CAN 


k ii. Payments to foreign com- 

pany for user of films — Company making 
•mymenis as trustee .] — Univeksal Fiijh 
Manufacturing Co. (Australasia), 
Ltd. V. The State of New South 
Wales (1927), 40 C. L. II. 333.— AUS. 

k iii. Entire control of business 

by foreign Ferguson v. Dono- 

van, [1929] L II. 489.— IR. 

k iv. . ] — Testator loft a liferent 

of £20,000 & of one-third of the residue 
of his estat-e to each of his wife & 
daughter, & £20,000 & one-third of the 
residue to his son absoJut/ely. The 
benoficiaries were all vapaces & resident 
country. Testator held 
£40,000 5 per cent. War Stock, the 
mtercAt on which was payablo without 
deduction of tax. Tho Interest due 
L & paid to tho trustees on 
that date, amounting to £1,000, was 


treated by them as capital, & estate 
duty was paid thereon. Tho trustees, 
having been assessed to income tax 
on the £1,000 of interest, contended 
that trustees acting for behoof of a 
British resident who was capax were 
not assessable to Income tax. The 
Comrs. decided that the trustees were 
assessable as regarded the two -thirds 
of the Interest effoirlng to the portions 
destined to the testator's wife & 
daughter in life rent, but not as regarded 
the oni5 -third payable by them to tho 
eon ; — Held : the trustees were assess- 
able to tax on tho whole interest, 
under Rule 1 of the Miscellaneous 
Rules applicable to Sched. D. — Reid's 
Trustees t?. Inland Revenue Comrs., 
[1929] S, C. (Ct. of Sess. 439.--SCOT. 

k V. “ Income accumviaiing/*] 

— Held : the word “ accumulating ' 
used with the word “ Income ** in 
sect-. 11 (2) of Income War Tax Act, 
1917, &; Amendments, is there used 
genindially, that is as a verbal noun 
rather than as a verb ; it is used just 
to earmark it as the fund for unascer- 
tained persons or persons with con- 
tingent Interest & which is tacable in 
tho hands of tho trustee. — McLeod v. 
Minister of National Revenue, 
[1932] Ex. C. R. 1 .— can. 

.] — J., resident in the 

United States, by deed executed in the 
ppovlnoo of Quebec, gave to reap., a oo. 
incorporated under the laws of Quebec 
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cariyiiig on busiiiOHs in Canada, iu 
trust, as u donation inter vivos & 
irrevocable, certain Canadian securi- 
ties, to bo held, togel/her with all 
accuin Illations &; additions thereto, 
upon trust for the benefit of J.'s 
Hiu’viving cliildren until five years 
after J.'s death, “ when tho entire trust 
cBt-atc is to be eiiually divided amongst 
Ills surviving chihlren, in the event 
of any or all of his said children pre- 
deceasing J. or being unable to take, 
the division sliall bo made to tho 
survivor or survivors, and the issue of 
such iirtidoecased child or children, as 
roprescuting their parent, per stirpes " : 
—Held: the income was “accumu- 
lating in trust for the benefit cd uii- 
aeoertained persons, nr of persons with 
contingent interests." & taxable in 
roflp.’s hands. Such income accumu- 
lating iu trust is distinctly a subject of 
taxation under s. 3 (6), regardless of 
tho residence, If ascertainable, of 
probable beneficiaries, whoso interest 
18 continent during tho taxation 
period. — minister of National 
Revenue v. Royal Trust Oo.. [1931] 
S. O. R. 486.— CAN. 

k vii. Wife — Gift of income to — 
Direction to maintain children — Whether 
liable as trustee .] — Testator devised Sc 
bequeathed the whole of his property 
to nlfl wife in trust for his onildi^n — 
tho wife during her life to receive the 
income thereof for the support & 
maintenance of herself 8c the onlldren. 
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resident authors.] — Curtis Brown, Ltd. v. 
Jarvis ; Jarvis v. Curtis Brown, Ltd., 
No. 09k, ante. 

670a. After death of husband.] — Held: 

the first year after her husband’s death a 
widow in receipt of income from War Stock 
not taxed at source was liable to income tax 
under Case III. of Sched. D. computed on 
her income from the same source in the 
preceding year, notwithstanding that by 
proviso 1 to r. 16 of the Buies applicable to 
all Schedules that income was to be deemed 
the profits of her husband.” This proviso 
operated only to convert the wife’s income 
into the husband’s income for the purpose of 
collecting tax. — Lbitch v. Emmott, [1929] 
2 K. B. 286 ; 98 L. J. K. B. 673 ; 141 L. T. 
311 ; 14 Tax Cas. 633, C. A. 

Annotation : — OonsA. Oowdray (Vlsooimtesa) v. I. R, Comre. 

(1930), 15 Tax Cas. 255. 

676. Add, Annotation: — Refd. I. R. Comrs. v. 
Pakenham, 1. B. Comrs. v, Longford (1927), 
90 L. J. K. B. 882. 

575a. Income payable to or for benefit of infant — 
Income applicable in paying premiums on 
educational endowment policy.] —The father 
of a young girl conveyed a sum of stock to 
applts. as trustees, & directed them to take 
out an educational endowment policy for 
such sum as could be insured for an annual 
payment of £30 for his daughter, the endow- 
ment to begin on her attaining the age of 
fifteen, & to continue for four years. The 
income of the trust fund was dedicated to the 
payment of the ani^l premiums. The truster 
further directed aft)lts. to utilise the educa- 
tional endowment payable under the policy & 
any other income available from the tinist 
fund for the education & advancement of his 
daughior from the time when she became 
fifteen until her majority. If the daughter 
attained the age of twenty-one the capital 
of the trust fund was to be made over to her 
absolutely, but if she died before, the fund 
to revert to the truster or his representatives. 


The trust deed contained no gift of income 
to the daughter. While the daughter was 
still under fifteen applts., on her behalf, 
claimed repayment or income tax deducted 
at the source from a sum of £33, the annual 
income of the stock, on the ground that that 
income was the income of fee daughter for 
income tax purposes, & that, as she had no 
other income of her own, she was within the 
limit of total exemption ; — Held : the 
daughter had no present beneficial right to 
receive the income & the claim faUed. — 
Dewar v. Inland Revenue Comrs., [1931] 
A.C.666; 100 L. J. P. 0. 169 ; 145L.T. 396; 
47 T. L. R. 427 ; sub nom. Inland Revenue 
Combs, v. Dewar, 16 Tax Cas. 84, H. L. 

). Under revocable disposition — ^Annuity 

payable “ for some period less than the life of 
the child ” — What amounts to.] — father 
executed a settlement whereby he covenanted 
to pay to the trustees during the joint lives 
of himself & his son, then a minor, an annuity 
to be held by the trustees upon trust for the 
son with power during the minority to apply 
the annuity for the maintenance, education, 
& benefit of the son & to accumulate any 
surplus income. The settlement contained 
a power for tlie settlor with the consent of 
any one of several persons, including the 
trustees, to revoke the trusts thei*eby 
declared. The settlor duly paid the annuity 
Sd deducted income tax therefrom at the 
appropriate rate. He had not revoked the 
settlement : — Held : as there had been no 
revocation the annuity was income of the son 
for purposes of relief from tax, & the power 
of revocation did not make it payable ” for 
some period less than the life of the child ” 
within Finance Act, 1922 (c. 17), s. 20 (1). — 
Watson’s Trustees v, Wiggins (1932), 101 
L. J. K. B. 727 ; 147 L. T. 443 ; 48 T. L. R. 
055 ; 76 Sol. Jo. 690, C. A. 

Person receiving income under revocable 
disposition — For period which cannot exceed 
six years — Meaning of “ years.”] — Resps. 


Sc after her death the proceeds of the 
sale of Buoh property to be equally 
divided between the cliildron : — Held : 
the wife wop entitled to receive the 
income of testator’s estate subject to 
no liability to account for its applica- 
tion, provided she discharged the duty 
of supporting & maintaining tlie 
children ; &, therefore, she was not 
a *• trustee ” within Income Tax Assess- 
ment Acts, 1922-1925, s. 4. — Manning 
V. Federal Comr. of Taxation (1928), 
40 C. L. R. 506 ; [1928] Argna L. R. 
165.— AUS. 

se. LuUnlity confined to residenfs,] — 
One McM. died in 1914, & by a clause 
of his will, after certain char^ have 
been paid, It was provided that the 
balance should be divided in three 
parts to pay the support, maintenance 
& education of three children, &, 
moreover, that the amount necessary 
for such maintenanoo, oto., was loft 
to the discretion of the Trustee Sc the 
balance thereof to be invested in the 
name of each of the resi^octivo children 
to whom such residue is by the will 
given Sc bequeathed. Such balance so 
re-investod, so given & boquoathod is 
what is now sought to be taxed. The 
l)enef)ciarieH under the will, at all times 
material, resided out of Canada, except 
one who took up residence in Monir^l 
in 1 926. The surviving trustee resided 
in Canada : — Hdd : the fund sought to 
be taxod herein is absolutely vested in 
well-known beneficiaries without any 
oontlngent interest & such beneficiaries 
being admitted not to bo residents In 


Canada, they wore not liable to be 
taxed, excepting as to the one bene* 
ficiarj" who took up ivsidcucx? in Canada 
Sc then only from the date at which he 
took up such residence. — Holden r. 
Minwter of National Reventtr, 
[19311 Ex. C. R. 215; rcvml., 11932J 
4 D. L. R. 60 ; S. C. R. 055.- CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 

670 i. Liability of married vtomnn to 
he cliargrd — Married woman living in 
United Kingdom ae^taraie from husband 
— Income from property out of United 
Kingdom *] — The wife of a professor at 
Cairo University received annually 
a share of income from Canadian 

§ ropori.y, which was hold by a body of 
cottlsh trustees. Until 1922 she 
lived with her husband in Ckiiro, Sc 
accompanied him to England on 
furlough for three months every 
summer. During the furlough In 1922 
the state of her health necessitated her 
removal to a nursing home, where she 
remained thro^bout the financial 
year 1923-24. The professor returned 
to Cairo at the end of his leave in 1922, 
visiting this country again the follow- 
ing summer. For the year 1923-24 the 
trustees were assessed to income tax 
upon the wife’s share of Canadian 
income : — Held : the inoome was 
liable to be charged to income tax upon 
the wife, & was not to bo doemod to 
be the husband’s profits. — Derby v. 
Inland Revenue, U9271 S. O. 714. — 
SCOT. 


571 i. LiabUitg of hveband to be 
charged — Whether married woman 
** living with her husha'nd***] — Ciroum- 
stancos in which : — Held : a wife was 
not “ living with her husband ” so as 
to moke her profits assessable Sc charge- 
able in the husband’s name. — Donovan 
V* CROurs, 11926] I. R. 477.— IR. 

671 ii. Royalties paid to wife for 

right to publish novels,] — ^Where a 
novelist wrote books in the Union but 
granted to her publishers in England 
the right of printing Sc publishing her 
novels in book form in Gt. Britain Sc 
elsewhere, they undertaking to pay her 
a percentage of the published price of 
the novels as royalties : — Held : since 
her facilities were employed within the 
Union both in writing the novels Sc 
in dealing with her publishers, the 
source of the Inoome was in the 
Union & the royalties had rightly been 
included In the taxable income of her 
husband. — Millin v. Inland Revenue 
Comr., 11928] App. D. 207.— S. AF. 

PART VIII. SECT. 1, SUB-SECT. 4. 

sf. Agreement to operate tetegraph 
system — Undertaking by operating com* 
panv to pay owning company's income tax 
on annual payments under agreement*}—' 
Held : such undei'taklng could not be 
pleaded by the owning co. In answer 
to the Crown’s claim for Inoome tax.*-- 
R. V* Montreal Telegraph Co. Sc 
Great North Western Telegraph 
(3o. of Canada, [1925] Exoh. C. E. 
79.— CAN. 
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were a body established for charitable piir- 
oses only, & a subscriber covenanted by a 
eed made in 1927 to pay to them annu^y 
for seven years a sum which would leave to 
them the sum of £8 after deduction of income 
tax. The period between the date when the 
obligation \o make the first payment arose 
& the date when the last payment would 
fall due was less than six years. Hesps. 
claimed repayment of income tax: — Held: 
as the duration of the payments did not 
exceed six years the income was to be 
deemed the income of the subscriber, &> the 
re^s. were not entitled under 1918 Act, 
s. 87 (1), to repayment of the tax. — Iniand 
Beventje Combs, v. St. Lukb Hostel 
Trustees, Registered (1930), 144 L. T. 50; 
46 T. L. B. 580 ; 15 Tax Cas. 682, C. A. 

677. Add. Annotations : — Reid. Whitney v. I. B. 
Oomrs., [1920] A. C. 37; Be Hulton, Hulton 
V. Midl^d Bank Exor. & Trustee, Ltd. (1930), 
99 L. J. Ch. 316 ; Luipaard’s Vlei Estate & 
Gold Mining Co. v. I. R. Comrs., [1930] 1 

K. B. 593. 

580. Add. Annoiaiiona : — As to (3) Apld. B. v. St. 
Marylebone Income Tax Comrs., Ex p. 
Schlesinger (1928), 13 Tax Cas. 746. Reid. 

L. & N. E, By. V. Easington Union Assmt. 
Com. & Easington-with-Thorpe Parish 
Council (1925), 95 L. J. K. B. 255. 


585a. Sum claimed already allowed as deduotidn.} — 
Applt. CO. habitually financed its purohaaes 
by loans from its bankers repayable on 
demand ; the loans were for no specified 
period, but were paid ofl! with interest when 
the CO. received payment for the goods, 
usually within three months. The interest 
was paid without deduction of income tax, 
& was debited in the co.’s profit & loss account 
as a business expense. It had been allowed 
as such in computing the profits on which 
the CO. was assessed under Case I. of Sched. D. 
for the four years ended Apr. 5, 1025. The 
CO. claimed repayment of tax under 1918 
Act, s. 86, for these four years on the interest 
paid to the bank, contending that it should 
not have been fdlowed as a deduction in 
computing profits, that this error could be 
corrected by additional assessments, & that 
the interest must be treated as having been 
paid out of profits or gains brought into 
charge to tax. The Comrs. of Inland Revenue 
refused the claim, & on appeal the Specif 
Comrs. upheld this decision : — Held : ^ in 
fact the interest had been deducted in arriving 
at the assessable profits, it had not been paid 
out of profits brought into charge to tax, 
Sd that it was not open to the co. to claim 
revision of the assessments. — ^M uller & Co. 
London, Ltd. v. Inland Revenue Combs. 
(1928), 14 Tax Cas. 116. 


Part IX. — Procedure after Assessment. 


688. Add. Annotation: — As to (2) Refd. Ingle v. 
Farrand, [1927] A. C. 417. 

689. Add. Annotation : — ^Dlstd. B. v. St. Maryle- 
bone Income Tax Comrs., Ex p. Schlesinger 
(1928), 13 Tax Cas. 746. 

591a. Whether assessment made In time.] — Pick- 
ford V. Quirke, Pickford V. Inland 
Revenue Comrs., No. 114a, ante. 

692a. Discontinuance of business — Mode of com- 


putation — Finance Act, 1926 (c. 22), s. 81.] — 
Wesley v. Manson, No. 204e, ante. 

592b. When Justified — What amounts to ** dis- 
covery ** by surveyor.] — Andebton & Hal- 
stead, Ltd. V. Bibrell, No. 254a, ante. 

595a. Absence of accountant’s certi- 

ficate.] — Applts. delivered to the inspector 
of taxes balance sheets & trading & profit 
& loss accounts of their business covering 


part VIII. sect. 3. 

sh. Death before dividends <C* interest 
payable — Apportionment Act inappUc- 
able to clatm for rejmymeni.] — A tax- 
payer. whose total income was such as to 
entitle her to repayment of all income 
tax deducted from it. died before 
certain of the divldeuda & interest 
upon her investments fell duo. Her 
exors. afterwards re<!eIvod payment of 
these dividends & Interest under 
deduction of tax, &, foimding on the 
terms of the Apportionment Act, 1870 
(c. 35), B. 2, claimed repayment of tax 
proportionate to the period of her 
survivance : — Held : the Apportion- 
ment Act had no application to the 
question in dispute, &, as the dividends 
« interest payable after the taxpayer’s 
death never formed part of her income, 
her exors. wore not entitled to repay- 
ment of any portion of the inoome 
tax deducted therefrom. — Inland 
Revenue Comrs. v. Henderson’s 
Exors., ri931J S. C. 681 ; 16 Tax Cas. 
282. — SCOT. 

6j. Claim in respect of tax on rents 
paid to heir-ai-Utw in herUage.}— 
I^tator, by his will, directed that his 
wife should receive the fi*ee annual 
Income of his residuary estate for her 
lue & that on her death his trustees 
should convert the residue Into cosh 
& distribute it ainongr six named bene- 


ficiaries. Testator died, domiciled In 
Scotland, in 1903. The widow claimed 
her legal rights under Scottish law. 
Slio was accordingly paid a capital siun 
out of testator’s movable estate & 
continued, up to the time of this case, 
to i-ecelve from the trustees one-third 
of the rents derived from the heritage. 
The remaining two-tblrds of the rents 
were accumulated by the trustees for a 
period of twenty -one years when 
further accumulation became unlawful. 
Thereafter, in accordance with settled 
Scottish law, the two-thJrds rents were 

J )aid by the trustees to the heir-at-law 
n heritage for the time l>olng of 
testator. The curator bonis to the 
heir-at-law in heritage, a minor, 
claimed repayment of the tnooine tax 
charg(^.d in respect of the amounts paid 
to him as curator, contending that 
those amounts represented Income of 
the minor in his hands : — Held : the 
payments made to or for behoof of the 
minor were payments of income. — 
Duncan v. Inland Revenue Combs. 
(1932), 17 Tax Cas. 1.— 8C0T. 

PART DC. SECT. 1. 

586 i. Jurisdiction of commissioner — 
Avoidance of tax owing to fraud .] — 
Moreau v. Federal Taxation Comb. 
(1926), 39 O. L. R. 65.— AUS. 

686 if. Alteration of assessment.] 

— Applts. owned certain land the value 
of which for taxation purposes was, in 
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1923, £24.626. In 1924 a new assess- 
ment was made by the Comr. Sc the 
value fixed at £32,197. In 1925 the 
Comr. made a new assessment & fixed 
the value at £46,835 : — Held : the only 
sect, under which the Comr. can alter 
an assessment which has been made 
is sect. 37 of Land Sc Income Tax 
Assessment Act, 1907, & having once 
made an assessment the Comr. may 
let it stand or may alter It from time 
to time subject to the restriction 
imposed by the legislature for the 
benefit of the taxpayer to prevent his 
being harassed by frequent re-assess- 
ments. — O’Connor v. State Taxation 
Comr. (1927), 30 W. A. L. R. 60.— 
AUS. 


586 Hi. .h-Held: the 

second proviso to sect. 2 of Income Tax 
Assessment Act, 1922-1925, namely, 
that no alteration or odrlJtion shall be 
made in or to any assessment made 
under the Aots repealed by that Act 
after three years from the date when 
the tax is payable unless the Comr. of 
Taxation has reason to believe that 
there has been an avoidance of tax 
owing to fraud or attempted evasion, 
does not i^ply to the making of altera- 
tions 8c addittons before Sept. 26. 3925, 
the date when Inoome Tax Assess- 
ment Act, 1925, by which the proviso 
was enacted, received the royal assent. 
— Federal Comr. of Taxation v. 
Reid (1027), iO 0. L. H. 196.— AUS. 
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the period of three years, on the average 
profits of which their Sched. D. liability was 
to be computed; they also delivered to the 
assessor of taxes a ^tement showing the 
average profits to be £1 ,447 after making the 
adjustments required for income tax purposes. 
The inspector asked that the accounts should 
be certified by a qualified accountant in view 
of their magnitude, Sc applts. refused on the 
ground that there was no statutory authority 
for such a requirement. In due course the 
statement Sc accounts were laid before the 
Additional Comrs., who, not being satisfied, 
made an assessment of £2,000, against which 
applts* appealed. On the hearing of the 
appeal the General Oomrs. were of opinion 
that examination of the books as proposed by 
applts. would occupy them for several weeks. 
Sc even then would not enable them to 
establii^ the correctness of the accounts 
because they wore not professional 
accountants. The Comrs. accordingly, not 
being satisfied on the evidence tendered that 
the assessment was excessive, decided to 
confirm it unless within two months applts. 
should produce accounts audited by a 
qualified auditor. Applts. expressed dis- 
satisfaction with the Comrs.’ decision as being 
erroneous in point of law Sc required them to 
state a case ; — Held : the Comrs.* decision 
was not ultra vires, — Hunt & Co. v, Joly 
(1928), 14TaxCas. 165. 

696. Add. Citation : — 12 Tax Cas. 147, 

611a. -.] — Angix)-Pebsian Oin Co., 

Ltd. V, Dale, No. ^49a, ante, 

618a. .] — With the object of 

reducing the amount of income tax payable 
in respect of the occupation of land & the 
profits from dealing in cattle, a farmer & 
his sons, who lived with him, entered into 
an agreement of partnership. The ternas of 
the agreement were not carried out, & the 
General Comrs. were of opinion that there had 
been no partnership in fact, Sc refused the 
relief claimed in respect of each alleged 
partner : — Held : there was evidence to 
support the finding of the comrs., which 
could not bo set aside. — Dickenson v. Gross 
(1927), 137 L. T. 351 ; 11 Tax Cas. 614. 


614a. Acciuracy of accounts.] — Applt. 

appealed to the Special Comrs. agamst 
certain Sched. D assessments made upon him 
in respect of business profits Sc untaxed 
intere^. The Comrs. refused to accept the 
accounts submitted by applt. as satisfactory 
evidence that the assessments were excessive 
& adjourned the proceedings for some months 
on his undertaking to furnish accounts 
certified, so far as might be possible, by an 
accountant. Such accounts were not pro- 
duced Sc the assessments were confirmed ; — 
Held : the question was one of fact which it 
was for the Comrs. to determine. — ^Wall v. 
Cooper (1929), 14 Tax Cas. 652, C. A. 

614b. Ordinary residence.] — Applt. 

lived in the United Kingdom until 1909 
when she went to India to be married. Her 
husband died in 1916. Except for one 
period of five months she was not in the 
United Kingdom between 1909 Sc July* 1919, 
when she returned to the United Kingdom 
Sc remained for fifteen months. She spent 
part of each of the income tax years 1921-22 
to 1927-28 in the United Kingdom, the 
periods spent in the United Kingdom within 
each year ranging from forty days to one 
hundred Sc seventy-seven days in aggregate. 
She lived in hotels & had no house of her 
own either in this country or elsewhere. 
She had no property in this country except 
investments in War Ijoan. From 1921 her 
son was at school in this country. The 
Special Comrs. had found, in appeal pro- 
ceedings for the year 1924-25, that she was 
not resident Sc not ordinarily resident in the 
United Kingdom. Her claim to exemption 
from income tax on income within the pro- 
visions of the sects, mentioned above for the 
year 1927-28 was refused by the I. B. 
Comrs. On her applying, under Finance 
Act, 1924 (c. 21), 3. 27, for the claim to be 
determined by the Special Comrs., the 
Comrs. considered that having regard to the 
continuance of regular Sc lengthy visits to 
the United Kingdom the circumstances were 
different from those previously under con- 
sideration in relation to the year 1924-25, Sc 
they held she was resident Sc ordinarily 


PART IX. SECT. 2. SUB-SECT. 2. 

600 i. The hmHng — Whether tax- 
payer entitled to be heard .] — In order to 
constitute a valid determination of the 
oomr. under Income Tax Assessment 
Act. 1922, s. 21 (1), it is not necessary 
that the taxpayer shall have been 
heard. — Fbdehal Comb, of Taxation 
V . Australian Tbsselatbd Tile Co. 
fkopBiETABY, Ltd. (1025), 36 C. L, U. 
119 ; 31 Argus L. li. 218. — AdS. 

600 U. -Failure of appellant to 

submit evidence — Power of commie- 
sioners to confirm oseeBsment.} — An 
aBsesionent to income tax, Sched. D, 
was zni^ upon applt. for the year 
1022-28 In respect of remuneration for 
gpe^ services. The appeal pro- 
ceedings before the Genera) Comrs. 
were twice adjourned for the pro- 
duction by applt. of further information 
Sc on the occasion of the second ad- 
journment applt. was warned that 
when the case was next put down for 
heudng he must be prepared to attend 
in person with a statement of the facts 
& arguments which he wished to sub- 
mit TO the Comrs. On the third hear- 
ing of tke case applt. did not attend & 
his representative asked for a further 
adjournment. This the Comrs* re- 


fused. Applt. *s representative then 
gavt! a general statement of facts, 
under the reservation that ho was not 
to be bound by any particular state- 
ment of fact, & contended that no 
liability to Income tax arose to respect 
of the snm in question. In con- 
sideration that applt. had failed to 
submit facts or ovlaence to them, the 
General Comrs. dismissed the appeal 
& confirmed the assessment : — Ileld : 
the Comrs. had acted within their 
pow^. — H amilton (J.) v. Inland 
Revenue Combs. (1930), 16 Tax Cos. 
28.— SCOT. 

si. “ Determination,**] — The word 
“ determination *' in Income Tax 
Assessment Act, 1922, s. 21 (1), implies 
a communication of the determina- 
tion to the taxpayer. — Federal Comb. 
OF Taxation v. Australian Tebse- 
i.atbd Tile Co. Proprietary, Ltd. 
(1925), 36 O. L. R. 119; 31 Argus 
L. R. 218,— AUS. 

PART IX. SECT. 2, SUB-SECT, 8.— A. 

sn. Jurisdiction of High Court — 
To hear appeal by commissioner from 
Board of Appeal,] — Federal Taxa- 
tion Comb, v, Munro, BRmsH 
IMPBRUL On. Co., Ltd. v. Federal 
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Taxation Comr. (1926), 38 O, L. R. 
153.— AUS. 

so. To review Questions of fact .] — 

Federal Oomr. op Taxation v. 
Clarkr (1927), 40 C. L, R. 246.— AUS. 

sg. Oonclusiveness of assessment.] — 
Held : assessments for Income Tax 
under Sched. D. of Income Tax Act, 
1918, made upon a person who becomes 
bkpt.. & from which no appeal had been 
taken, cannot bo questioned by the 
official assignee upon proof of debts, 
& the Revenue Comrs. cannot be 
called upon to prove that the amounts 
assessed were just Sc proper, having 
regard to bkpt.*B Income at the material 
times, the assessments being in default 
of appeal, final Sc conclusive.*' under 
Income Tax Act, 1918, s. 195.— jRe 
N, 11928) I. R, 548,— IR. 

PART IX. SECT. 2, SUB-SECT. 8.— B. 

608 i. No appeal on question of fact — 
What is question of feud— Question of 
domicil, 1— I VEAoe v, revenue Combs. 
Sc Revenue Comrs. v, Iveaoh, (1930 ] 
I. R. 386.— IR. 

617 i. When case may be stated — 
Rehearing by Board of Referees 
not condition precedent.] — Carland 
(David) Sc Sons, Ltd. v. Inland 
REVENUE Comrs., fl926J S. C. 870 ; 
11 Tax Cas. 96.— SOOT, 



C«aM eub-eesb. Ekoush and 

resident in tlie \Jtdbed Kingdom, Sbe 
appealed t — Held ; tite matter 'wae a question 
of tact &> the Gomia.* de<^ion could not bo 
disturbed as being erroneous in point of law. 
— Kinloch V. Ii^ND Bbvenubj Comes. 
(1929), 14 Tax Cas. 736. 

618. Add, Annoiation : — ^Refd. Owl Mill Co. (1920), 
Ltd. V. Croft, Elliott v. Duchess Mill (1926), 
96 L. J. K. B. 686. 

620. Add, Annoiation : — Refd. Anderton & Hal- 
stead, Ltd. V. Birrell, [1932] 1 K, B. 271. 

620a. “.] — CO. which had succeeded to the 

business of a previous co. in 1920 was assessed 
to income tax, Sched. D,, for the year 
1923-24 in an estimated amount to represent 
the average profits of the three preceding 
years. It gave notice of appeal against this 
assessment, & subsequently claimed relief 
\mder r. 1 1 of the Rules ajmlicable to Cases I. 
& II. of Sched. D. The Inspector of Taxes 
opposed the claim. The co. gave notice of 
appeal to the Special Comrs. agamst the 
refusal to admit the claim, & eventually the 
case was set down for hearing by the Special 
Comrs. both on the r. 11 claim & on a question 
of obsolescence. Before the date fixed for 
the hearing the co. withdrew the appeal & 
the withdrawal was accepted by the Special 
Comrs. Subsequently, the co. applied to the 
General Comrs. to hear & determine its claim 
contending that the claim made by it fell 
under r. 3 (3) of the Miscellaneous Rules 
applicable to Sched. D., & that only the 
General Comrs. had power to determine it. 
The General Comrs. were of opinion that the 
claim was made by way of appeal under r. 11 
that the Special Comrs. had jurisdiction to 
deal with it. They refused to hear tlie claim. 
The co. obtained a rule nim calling upon the 
General Comrs. to show cause why a writ of 
mandamus should not issue commanding 
them to hear & determine the claim : — Held : 
the rule should be discharged. — R. v. West 
Gorton General Comrs., Ex p. Brooks 
&; Doxey (1920), Ltd. (1931), 10 Tax Cas. 
210. 

622, Add, Annoiatiom Apld Pickford v, Quirke, 
Pickford v, 1. R. Comrs. (1927), 43 T. L. R. 
669. Refd. R. v, St. Marylebone Income Tax 
Comrs., Ex p. Schlesinger (1928), 13 Tax 
Cas. 746 ; Anderton Halstead, Ltd. t;. 
BirreU (1931), 47 T. L, R. 628 ; Towle v. 
Improved Industrial Dwellings Co., [1931] 1 
K, B. 263. 

625a. -•] — R. V. St. Marylebone 

iNcoidB Tax Combs., Ex p, Schlesinger 
(1928), 13 Tax Cas. 746, C. A. 

628a. .] — Certain premises were leased 

to tenants for a term of seven years from 
Nov. 17, 1926, at a rent of £126 per annum 
by a lease dated Nov. 10, 1926. By a deed 
dated Nov. 11, 1926, the tenants agreed, in 
consideration of the owner imdertaking to 
execute certain alterations & repairs, to pay, 

PART IX. SECT. 2. SUB-SECT. 3.— C. 

c i. Where jvrltuiiction 

diHcrctionary.] — Mohammad Farid- 
Mohammad Shafi V . Lahore Income 
Tax Comr. (1927), 1. L. II. 9 Lah. 317. 

— IND. 

0 ii. 2’o compel cUteraiion of 

asaeesment ,] — Tlic High Ct. will not, by 
mandamuB or process of a like nature, 
compel the Federal Comr. of Taxation 


Digest terMSMENr. 

from the date of completion of the altera- 
tions, & for the remaining period of tho lease, 
an additional £126 per annum. The 
additional £126 per annum was described as 
‘‘ rent.*' The owner, resp. in the present 
case, contended that it represented repay- 
ment by instalments of the tenants* obliga- 
tion to liim. The premises were assessed 
for the purposes of Sched. A for the year 
1926-27 in the amount of £250. The 
General Comrs. on appeal reduced the assess- 
ment to £125. The Crown appealed. The 
case was remitted to the General Comrs. for 
further findings & was subsequently settled 
by agreement. — Thobnley v. Brown (1929), 
16 Tax Cas. 459, 0. A. 

629a. Discretion of court.] — Under 1918 Act, 

s. 149, it is within the discretion of the High 
Ct. to remit a case to the Comrs. for re-hearing 
& decision without requiiing that it be 
amended & returned for the decision of the 
ct. itself. — Edwards v, “ Old Bushmills ’* 
Distillery Co., Ltd. (In liquidation) (1926), 
10 Tax Cas. 286, H. L. 

Annotations: — Refd. Aylmer v. Mahafly (1925). 10 Tax Cae. 

694; I. R, Comrs. v, “Old Bushmills" DlstUlery Co. 

(1927), 12 Tax Cas. 1148. 

629b. Incomplete finding as to residence- 
Failure of commissioners to comply with 
directions of court — Consent of Crown to 
dismissal of appeal.] — Estimated assessments 
were made upon resp. for the years 1923-24 
& 1924-26 in respect of literary profits, & 
she appealed against them on the ground, 
inter afia, that she ’^as not resident in the 
United Kingdom. She was not present at 
the hearing of the appeal nor was any 
evidence called on her behalf, & an adjourn- 
ment was therefore applied for on behalf of 
the Oown. The General Comrs. refused the 
application & found, on statements made by 
her representative, that she was “ resident 
abroad,’* not tliat she was not resident in 
the United Kingdom, “ & that the income was 
earned abroad.*’ When the case first came 
before the K. B. Div. it was remitted to the 
Comrs. to bear evidence for the purpose of 
ascertaining “ facts as to the residence of the 
resp. in the United Kingdom & whether the 
income accrued in the United Kingdom or 
not.” The Comrs., however, after the 
rehearing of the appeal at which resp. was 
present, found only that she was ‘‘ resident 
abroad,” & that her profession was “ exer- 
cised abroad,” except as regards the three 
articles written in this country. On the case 
again coming before the K. B. Div., the 
A.-G. pointed out that the Comrs. had not 
complied with the directions of the ct. as to 
the form of their finding as regards residence, 
but said that, while he could not admit that 
on the facts proved the Crown were wrong 
in taking the view that resp, was resident in 
the United Kingdom, he would not, in all the 
circumstances, ask for the case to be again 

— Held: where an aasesaoe seeks lor 
a rnandamua from the High Ot. against 
the Comr. of Income Tax requiring 
him to state a ease on points of law 
different from those he had argued 
before the Comr. to state a case, his 
application cannot be entertained. — 
A. K. A. O, T. V. CHETrTAR Firm t>. 
Income Tax Come. (1928), I. L. H. 6 
Ran. 492.-~IND. 


to exorcise the power given him to 
make alteration in, or additions to, 
any assessment, where he does not 
think that such iterations or additions 
are necessary in order to insure the 
completeness & accuracy of the assess* 
mout . — Ex p, Carpathia Tin Mining 
Oo., Ltd. (1924), 36 O. L. Ii. 562 ; 31 
Argus L. R. 22.— AUS. 

0 Ui. To compel commiswioTier to 

state a case — Not on new points of law,] 
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remitted & would consent to the appeal being 
diBmi8Sed*—PAKRAND v, Sattbrthwaitb 
(1929), 14 Tax Gas. 470, 

680, Add. Citation 12 Tax Gas. 166. 


681a. NoUoe requiring commissioners to state & 
sign case — ^Must be in writing — Oral appUca- 
Uon to commissioners insufficient.]— R. v. 
Income Tax Gomrs. for Edmonton, Ex v. 
Thompson, [1929] 1 K. B. 220 ; 98 L. J. 
K. B. 201 ; 140 L. T. 380 ; 46 T. L. R. 91 ; 
aub jnom. R. v. Edmonton Income Tax 
Gomrs., Ex p. Thomson, 14 Tax Gas. 313, 
D. G. 


682a. Transmission of case after ** receiving ” 
same.] — ^After stating a case the comrs. sent 
it to the office of the person requiring it, the 
surveyor of taxes, at the office occupied by 
the latter at the time the appeal was before 
them, the address of which was on all the 
official documents in the appeal. The sur- 
veyor had left the office in the interval & 
gone to another one : — Held : the case had 
been “ received ’* by the surveyor within 
1918 Act, s. 149 (1) (d). — Grainger v. 
Singer, [1927] 2 K. B. 605 ; 96 L. J. K. B. 
917 ; 137 L. T. 692 ; 43 T. L. R. 691 ; 11 
Tax Gas. 704. 


632b. Exchanging points of argument.] — (1) It 

is not necessary to exchange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give to the 
other party notice in writing of any point 
intended to be made which would be likely 
to take the other party by surprise, in default 
of which the ct. may adjourn the argument 
on such terms as may be just. 

(2) A case may be set down by either pai'ty 
subject to the same conditions in all respects 


as cases hare hei^etofore been set down by 
the party at whose instance they have been 
stated.— P ractice Note, [ 1926 ] W . N. 260. 
632c. Tarn v. Scanlan, Nielsen, Ander- 

sen & Co. V. Collins, Muller (W. H.) & 
Co. (London) v. Lbthem, Sabcb v. Inland 
Revenue Gomrs., No. 168a, ante . 

682d. Setting down case.]— Practice Note, No. 
632b, ante, 

632e. ,] — Tarn v. Scanlan, Nielsen, Ander- 

sen A; Co. v. Collins, Muller (W. H.) & 
Co. (London) t;. Lethbm, Same v. Inland 
Revenue Gomrs., No. 108a, ante. 

632f. Remitting case to commissioners — For 
amendment — Grounds for granting or refusing 
application to remit.]— Haythornthwaitb & 
Sons, Ltd. v. Kelly (1927), 11 Tax Gas. 657, 
C. A. 

683a. On appeal against assessment on person 
carrying on non-resident’s regular agency— 
Order for costs made against agent.] — 

Wilcock V. Pinto & Co. (in the name of 
Kummbr) (1926), 10 Tax Cas. 415, C. A. 

688a. Summary proceedings — Limitation of action 
— When time begins to run.] — On Dec. 19 a 
collector of taxes commenced summary pro- 
ceedings to enforce payment of an instal- 
ment of income tax payable “ on or before ” 
the preceding July 1. The first demand note 
in respect of the instalment in question had 
been issued on Jime 12. The magistrate 
dismissed the case on the ground that the 
period of six months within which the pro- 
ceedings should have been commenced ran 
from June 12 : — Held : proceedings could 
be commenced within six months from 
July 1. — Mann v. Cleaver (1930), 16 Tax 
Cas. 367, D. C. 


Part X. — Penal Provisions. 

642a. Penalties — Power to compound.] — Under enforce such penalties having been taken — 

1918 Act, s. 222 (1), the comrs. may compound A.-G. v. Johnstone (1926), 130 L. T. 31 

any penalties, which in their opinion have 10 Tax Cas 758, 

been incurred, without any proceedings to 


PART IX. SECT. 2, SUB-SECT. 3.— D, 

fp, Eindence — Not limited to material 
before Board of Appeal,] — Federal 
Taxation Comr. v. Lewis Berokr & 
Sons (Austraija), Ltd. (1927), 39 
C. L. R. 468.— AUS. 

It, Burden of proof — On appellant — 
To eetabli^ right to benefit claimed .] — 
Moreau v. Federal Taxation Comr. 
(1926), 39 C. L. R. 65.— AUS. 

PART IX. SECT. 3. 

834 i. Whether available — Not action 
for return of money— Assessment levied 
in default of return,] — Dr. R, N. 
SlNGHA V, SBORBTARY OF STATE FOB 
India in Council (1927), I. L. R. 5 
Ran. 825.— IND. 

PART X. 

J i, Laying information — Within 

what time ,] — Crt^iaJ Code, s. 1142, 
applies to prosecutions under Income 
War Tax Act, 1017 (o. 28).— R. r. 
Donbn, I1926J 1 D. L. R. 1141 ; [1925] 


1 W. W. R. 567 ; 43 Can. Crim. Cos. 
271 ; 34 Man. L. R. 597.— CAN. 

j ii. .] — An informa- 

tion under Income War Tax Act, 1917 
(c. 28), s. 8, for failing to make a return 
of income within thirty days after 
demand made therefor, must be laid 
within six mouths fi*om the day or days 
as to whioh accused is charged with 
being In default, Criminal Code, s. 1142, 
being applicable thereto. — R. v. 
Meehan, [1925] 2 D. L. R. 411; 
[1925] 1 W. W. R. 819; 43 Can. Crim. 
Cas. 325.— CAN. 

j iii. By “ person who has not 

made return — Who is ,] — Where on 
being charged for failing to make a 
return after demand made therefor, 
accused satisfies tho magistrate tliat 
he had made a return when it was first 
due, he is not a “ person who has not 
made a return ” \rithin Income War 
Tax Act, 1917 (c. 28), s. 8, & is under 
no liability for failing to make another 
return upon the demand. — R. tJ. 


BAvrERS, 11925] 1 D. L. R. 726 ; [1925] 
1 VV. W. H. 275 ; 35 Man. L. R, 146.— 

CAN. 

j iv. Appeal — “ Criminal 

cause.**] — Resp, having pleaded guilty 
on an information laid for a breach 
of Income War Tax Act, 1917 (c. 28), 
s. 8, the magistrate decided that ho 
could impose a leaser penalty than that 
imposed by sect. 9 (1), & his decision 
was afiirmed on appeal : — Held : 
special leave to appeal to the Supreme 
Ct. could not be granted, the proceeding 
b(‘ing a criminal cause within 
Supreme Ct. Act, s. 36. — R. v. Bell, 
[1925] 2 D. L. K. 67 ; [19261 S. C. R. 
60 ; 43 Can. Crim. Cas. 286.— CAN. 

iw. Proceedings under Income War 
Tax Act — By whom instituted ,] — R. v, 
Ed (N. B.) (1926), 47 Can. Crim. Cas. 
106.— CAN.- 

IX. Appeals — Costs,] — R, v, Ed 

(N. B.), [19271 3 D. L. R. 826; 48 
Can. Crim. Cas. 246. — CAN. 
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Part XI. — The Super Tax. 

Note, — By the Finance Ad^ 1927 (c. 10), a. 38 (1) (6), Super Tax is replaced hy Sur-Tax for ihe year 

1929-30 <fc aidisequent years. 


644, Add, Annotations: — As to (1) Rafd. Be 

Reckitt, Reckitt v, Reckitt (1932), 173 
L. T. Jo. 452. .<4a ^ (2 ) Refd. Be Azma.ghdale, 

Oraig V. Armaghdale (1928), 44 T. L. R. 239. 

645, Add, Annotations : — ^Refd* Be Hulton, Hidton 
V, Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Oh. 316 ; Be Reckitt, Reckitt 
V. Reckitt (1932), 173 L. T. Jo. 462. 

646a. Nature of sur-tax.] — In every essential 
feature super-tax Sc sur-tax are the same tax. 
Be HUI.TON, Hulton v. Midland Bank 
Executob & Tbustee, Ittd., [1931] 1 Ch. 
77 ; 99 L. J. Ch. 316 ; 144 L. T. 343 ; 46 
T. L. R. 348 ; 74 Sol. Jo. 233. 

646b. Party chargeable dying insolvent — Super tax 
due in respect of several years — To what 
years appropriation of payments made.] — Be 
Campbell, Commercial Bank op Scotland 
V, Campbell (1923), 10 Tax Cas. 585. 

648. Add, Annotations : — ^Apprvd. Whitney v. I. R. 
Comrs., [1926] A. C. 37. Refd. I. R. Comrs. 
V, Pakenham, I. R. Comrs. v, Longford (1927), 
96 L. J. K. B. 882. 

649. Add Citation : — 10 Tax Cas. 88. 

Add, Annotations : — Refd. Birt, Potter & 
Hughes V, I. R. Comrs. (1927), 12 Tax Cas. 
976 ; I. R. Comrs. v, Pakenham, I. R. Oomi‘8. 
t?. Longford (1927), 96 L. J. K. B. 882: 
Cockerline (W. H.) & Co. v, I. R. Comrs. 
(1930), 47 T. L. R, 13 ; United Kingdom 
Advertising Co. v, Whiting (1931), 47 T. L. R. 
420. 

654. Add, Annotations : — As to (1) Refd. Whitney 
V, I. R. Comrs., [1926] A, C. 37. Generally^ 
Refd. I. R. Comrs. i>. Pakenham, I. R. Comrs. 
V, Longford, Gascoigne v, I. R. Comrs., [1927] 
1 K. B. 594. 

661. Add, Citations:— 11926] 2 K. B. 246 ; 95 
L. J. K. B. 694 ; 134 L. T. 699 ; 11 Tax Cas. 
181. 

Add, Annotation : — Refd. I. R. Comrs. v, 
Wright, [1927] 1 K. B. 333. 

662. Add, Citations 134 L. T. 754 ; 10 Tax Cas. 
351. 

662a. — --.] — A CO. having a sum con- 

sisting of accumulated profits standing to the 
credit of its reserve fund & being empowered 
so to do by its arts, of assocn., passed resolu- 
tions that its capital should be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum & make it 
available for distribution among the share- 
holders as capital free from income tax, & 
further resolutions pursuant to which the 
sum was applied in payment up of the new 
shares, which were to be offered to the share- 
holders in proportion to their existing shares 
with an option to them either to accept the 
new shares so fully paid up, or to take their 
nominal value in cash. A shareholder having 
accepted the whole of the new shares offered 
to him as fully paid, was assessed to super 

PART XI. SECT. 1. 

M what rate leviable — Unin* 


tax in respect thereof. The Special Comrs. 
having dischaiged the assessment ; — Held : 
so far as the question raised was a matter of 
fact, it was concluded against the revenue 
by the finding of the Comrs., Sc so fax as it 
was a matter of law, it was concluded against 
the revenue by Bouch v. Sprouts (1887), 12 
App. Cas. 385, Inland Beoenue Comrs, v. 
Blotii Inland Bevenue Comrs, v. Greenwood^ 
No. 663, Sc Inland Bevenm Comrs, v. Fisher's 
Executors^ No. 664, the co. being dominant 
for all purposes, Sc the shares not hearing the 
character of income. — Inland Revenue 
Combs, v. Weight, [1927] 1 K. B. 333 ; 95 
L. J. K. B. 982 ; 135 L. T. 718; 11 Tax Cas. 
181, C. A. ; revsg, S. C. aw5 nom. Inland 
Revenue Combs, v. Coke, Same v. Weight, 
[1926] 2 K. B. 246. 

Annotation: — Distd. Parker v. Chapman (1028), 138 L. T. 729. 

662b. On amalgamation of company.] — 

Held : part of resp.*s income. — Inland 

Revenue Combs, v, Roberts (1927), 13 
Tax Cas. 277, C. A. 

Annotation: — Consd. Thompson v. Trust Sc Loan Co. of 
Canada, [1932] 1 K. B. 517. 

663. Add, Annotations Apld. I. R. Comrs. v, 
Fisher’s Exors., [1926] A. C. 395; I. R. 
Comrs. V. Wright (1926), 95 L. J. K. B. 982. 
Distd. Parkerv. Chapman (1928), 138 L. T. 729. 
Refd. Whitmore r. I. R. Comrs. (1926), 10 
Tax Cas. 646 ; Martin v, Lowry, Martin v, 
I. R. Comrs., [1926] 1 K. B. 560; Baker v. 
Archer-Shoe, [1927] A. C. 844 ; I. R. Comrs. 
V, Dalgety Sc Co. (1929), 98 L. J. K. B. 642 ; 
Gimson v, I. R. Comrs., [1930] 2 K. B, 246 ; 
Hamilton v, 1. R. Comrs., [1931] 2 K. B. 495 ; 
Wilkinson v, I. R. Comrs. ^931), 16 Tax Cas. 
.52. 

664. Add, Ciiations [1926] A. C. 396 ; 95 
L. J. K. B. 487 ; 134 L. T. 681 ; 10 Tax 
Cas. 302, H. L. 

Add, Annotations : — FoUd. Whitmore v, 1, R. 
Comrs. (1925), 10 Tax Cas. 646. Apld. I. R. 
Comrs. V. Wright (1926), 95 L. J. K. B. 982. 

664a. .] — A limited co. ap- 

propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred Sc fifty £1,000 4 per cent, debentures 
of the co., Sc (2) in paying up in full fifty 
thousand £1 unissued ordinary shares of the 
CO. All the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
redeemable at one month’s notice by the co. 
at any time, Sc at one month’s notice by the 
holder after May 26, 1920. On Apr. 16, 
1920, the whole of the £150,000 due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, Sc the oo. 
thereupon borrowed £72,600 from him at 
6 per cent, interest, a liability reduced to 

WssTEBN India Tmap Club (1927), 
56 L, R. Ind. 14.— IND. 


corporaied aaaociation converted into 
comj>any. h-lNCOMB Tax OoBfR. v, 
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£33,117 by June 30, 1920:— HeW.* the de- 
bentures constituted a capital receipt in the 
hands of the shareholder, & he was not 
assessable to super tax for the year 1920-21 
in respect of the amount of the debentures. — 
Whitmore v. Inland Revenue Oomrs. 
(1926), 10 Tax Cas. 646. 

865. Add* Ahnotaiiona : — Retd. I. R. Comrs. v. 
Fisher’s Bxors., [1926] A. C. 395; I. R. 
Comrs. V. Wright (1926), 95 L. J. K. B. 982. 

666. For the existing paragraph substitute the 
following paragraph ; — 

Distribution of profits — Assets of company 
written up — Loans to directors written off.] — 

A partnership business was converted into 
a limited co. in 1916, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothers, & 
were also the governing directors. The 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
dends were declared or paid. The co., having 
power to lend money, granted loans amount- 
mg to £283,000 to resps. at 6 per cent, interest, 
against which tlie capital assets were in- 
creased in value by £226,000 & profits drawn 
upon to the extent of £57,000. The actual 
cash lent was mainly provided by a bank 
overdraft. At a later date resps. duly passed 
resolutions purporting to cancel the debt of 
£283,000 by writing it off against the general 
reserve fund. Resps. having been assessed 
to super tax upon £283,000 : — Held : (1) the 
loans were genuine loans, which gave rise to 
no liability to super tax, even if cancelled, 
except as to the £57,000 taken from profit & 
loss account ; (2) the purported release of 
the debt was wholly invalid & ineffectual, & 
resps. remained liable to the co. to repay the 
, whole amount of the £283,000 but were not 
liable for any super tax thereon. — Hall v. 
Inland Revenue Comrs. (1926), 135 L. T. 
759; 11 Tax Cas. 24, C. A. 

666a. Transfer of assets to subsidiary company — 
In consideration of shares — Distribution to 
shareholders in parent company.] — A colliery 
co. which had accumulated large reserves 
transferred certain of its assets, comprising 
land & houses, freehold minerals, railway 
wagons & outside investments, to a sub- 
sidiary co. formed in order to take over the 
assets. The consideration for the transfer 
was to be satisfied by the allotment to the 
parent co. of shares in the subsidiary cq. 
The parent co. declared bonuses on its own 
shares to be satisfied by tlie issue to its share- 
holders of the shares ixy which it was entitled 
in^ the subsidiary co. & those shares were, 
in 'fact, allotted direct by the subsidiary po. 
to the shareholders in the parent co. The 
transaction was shown in the books of the 
parent co. by the transfer to the balance of 
profit & loss account of the balances standing 
to the credit of reserve & other accoimts, & 
the distribution of bonus shares was recorded 
as having been made out of the balance of 

E roflt & loss account. The original sh^e- 
olders in the subsidiary co. were identical 
with those in the parent co. The first 
directors of the subsidiary co, were the 
directors of the parent co. &, with one 
exception, the directors of the two cos. were 
the same throughout. It was the intention 
of the directors of the pai'ent co. to retain 


under their control the assets transferred to 
the subsidiary co. Sd the two cos. were to a 
large extent inter-dependent, the parent 
co. being partially dependent on the sub- 
sidiary co. for finance. Applt. & his wife, 
as holders of shares in the parent co., received 
a distribution of shares in the subsidiary 
co. & an amount representing the value of 
the shares plus an appropriate addition for 
income tax was included in an assessment to 
super-tax made upon applt. The Specif 
Comrs. on appeal held that the distribution 
was a release by the parent co. of assets to 
its shareholders & that to the extent to which 
the distribution represented a distribution 
of current or accumulated profits it was 
income assessable to super-tax ; — Held : that 
the Special Comrs.* decision was correct. — 
Briggs v. Inland Revenue Comrs. (1932), 
17 Tax Cas. 11. 

666b. Distribution of shares in another company — 
Acquired out of accumulated profits.] — ^A 

public limited co. promoted & registered a 
subsidiary co., subscribing in cash for the 
whole of its issued share capital, which was 
held by nominees of the parent co. The 
whole of the shares in the parent co. were 
subsequently purchased by a third co. under 
an agreement which provided that part of 
the consideration should be the assignment 
to the existing shareholders in the parent co. 
of the shares in the subsidiary co. & of a debt 
due by the subsidiary to the parent, in satis- 
faction of which a further issue of shares was 
made by the subsidiary. Under the authority 
of an extraordinary resolution of the parent 
CO. the shares in the subsidiary, which were 
declared to be capital assets of the parent 
in excess of liabilities & paid up share capital, 
were distributed, in specie, among the share- 
holders of the parent co, in proportion to their 
respective holdings. Applt. was assessed to 
super tax in an estimated figure to cover the 
value of shares so distributed to him to the 
extent that they had been acquired by the 
parent co, out of accumulated profits. He 
appealed to the Special Comrs., contending 
that the distribution was a distribution of 
capital. The Special Comrs. held that to the 
extent that the shai'es distributed to applt. 
were acquii’ed by the parent co. out of its 
accumulated profits they represented income 
liable to super tax in applt. ’s hands : — Held : 
the Special Comrs.* decision on the point 
argued before them was correct, without 
prejudice, however, to the position which 
would arise in a case where shares acquired 
out of accumulated profits were required in 
the balance sheet to answer share capital. — 
Wilkinson v. Inland Revenue Comrs. 
(1931), 16 Tax Cas. 62. 

667, Add. Annotations : — As to (1) Consd. Perrin 
V. Dickson (1929), 98 L. J. K. B. 683. As to 
(3) Apld. Westcombe v. Hadnock Quarries, 
Ltd. (1931), 16 Tax Cas. 137. 

668. Add. Citations : — 95 L. J. K. B, 465 ; 42 
T. L. R. 239 ; 70 Sol. Jo. 366 ; 10 Tax Cas. 
236. 

Add. Annotation: — Dbtd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford, Gas- 
coigne V. I. R. Oomrs., [1927] 1 K. B. 
594. 

668a«. Part retained by trustees — For payment 

of death duties.] — ^AppIL’s first husband, by 
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his trust disposition Sc settlement, gave the 
whole of his property, real & phonal, to 
trustees for payment of his debts, except 
those heritably secured on his real estate, 
his funeral expenses, Sc the management 
expenses of the trust, any legacies he might 
leave, Sc an annuity to a niece, & subject 
thereto, in the events which happened, the 
trustees were to hold the whole of his property 
on trust to pay out of the free income thereof 
an annuity to his sister, Sc subject to the 
implement of all prior purposes of the trust, 
the trustees were, as soon as convenient after 
his death, to convey all his lands Sc estates to 
applt. in life-rent during her life, with 
remainders over to a series of heirs, & to hold 
the whole of the residue of his property in 
trust for her in life-rent during her life & on 
her death to the person then entitled to the 
landed estates in fee. In addition to all 
powers competent to them by statute or 
common law, testator conferred on his 
trustees all powers of administration com- 
petent to a fee simple proprietor, &, in 
particular, power to sell any part of his 
property & to grant leases of any part of the 
heritable property. On the death of testator 
in 1919, heavy death duties became payable 
on the heritable estates, which were already 
heavily mortgaged. The trustees elected 
to pay the duties by sixteen half-yearly 
instalments, of which the earliest were met 
out of the proceeds of sale of testator’s 
stocks & shares. Pending the realisation 
of such part of the heritable estates as, after 
necessary reductions of the charges thereon, 
would be sufficient to meet the remaining 
instalments, the trustees retained the estates 
Sc the management thereof in their own hands. 
Sc paid applt. only the free annual income. 
On the footing that she was entitled to the 
life-rent of the estates from the date of her 
husband’s death, applt. was assessed to 
super tax for the year 1923-24 on the whole 
annual value of the estates as assessed to 
income tax, Sched. A., for the previous year, 
& this assessment was upheld by the Special 
Comrs. on appeal : — Held : applt. was assess- 
able to super tax for the year 1923-24 only 
on the amount of the free income actually 
receivable by her from the trustees for the 
preceding year, the trustees & not applt. 
being ownei*s of the estates for the purposes 
of Sched. A. for that year. — Db Robbck 
(Lady) v. Inland Revenue Comrs. (1928), 
13 Tax Cas. 345, H. L. 

Annotation : — Distd. Shanks v. Inland K© venue Comrs., 

[1929] IE. B. 342. 

668b. During minority.] — Applt. ’s 

grandfather left a share of his estate in trust 
for his son, applt. ’s father, for life & after 
the father’s death in trust for the issue of the 
father in such shares Sc on such conditions 
as the father should appoint : in default of 
appointment, in trust for those children 
equally who should attain the age of twenty- 
one. The father died in 1919. His will 
exercised the power of appointment men- 

PART XI. SECT. 8, SUB-SECT. 2.— C. 

sa. Income, received by settlor under 
voluntary airttlenienl — Dethictums — Out- 
goings try trustees.] - Held : only the 
free Income paid over to the settlor 
after payment of the outgoings by the 
trostees, with the appropriate addition 


tioned above Sc provided, inter alia, that the 
property settled by the will of the grand- 
father should on the father’s death be 
divided into as many shares as he should 
have children surviving him, Sc that each 
child’s share should be held by trustees on 
trust to pay the income to the child for 
twenty years from the father’s death & after 
that period, if the child survived, to transfer 
the corpus to him absolutely. As the result 
of Chancery proceedings with reference to 
the father’s the ct. ordered, inter alia, 
that a certain sum per annum should be 
paid to the guardian of applt. out of the 
income of his share in the grandfather’s 
estate, for his maintenance during minority. 
It was contended that this amoimt only 
should be brought into the computation of 
applt. ’s liability to super-tax: — Held: the 
income of the share of the estate appro- 
priated to applt. was all income of applt. for 
super-tax purposes. — Stern v. Inland 
Revenue Comrs. (1929), 15 Tax Cas. 148, 
0. A. 

670a. Partnership — Payments to widow of deceased 
partner — For use of firm name.] — ^A partner- 
ship deed provided that in the event of 
death of a partner the remaining partners 
might continue to use the firm’s name, 
marks, Sc goodwill, paying to the exors. of 
the deceased partner for this privilege 
the siun of £600 quarterly for a period of 
five years, “ after which it may be enjoyed 
without further payment.” One of the 
partners died, leaving one-half of his residuary 
estate in trust for his widow, applt. The 
value of deceased's share in the capital Sc 
income of the partnership was agreed Sc 
paid to the exors. in full discharge of all 
claims except the quarterly payments. 
These payments were duly made, at first in 
full, but later under deduction of income tax. 
Applt. was assessed to super tax for the year 
1926-27 in respect of her half share of the 
four quarterly payments received in 1925-26 : 
— Held : the payments wore income assess- 
able to super tax. — Mackintosh v. Inland 
Revenue Comrs. (1928), 14 Tax Cas. 15. 

671a. Loans to controlling shareholder of private 
company — No dividends declared.] — Applt. 
WHS the continuing shareholder of live 
private limited cos. From time to time ho 
withdrew from the business of each of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. The 
sums BO withdrawn were described in the 
cos.’ accounts as ” loans ” to applt. trading 
as such firm. Each of the cos. had power to 
advance money on loan, with or without 
stjcurity, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formaUy 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not secured by any document, 
Sc no provision was made as to repayment or 
interest thereon. None of the cos. ever 

taxes paid by irusUesA—Held : the 
aoseBsments made to Include the out- 
golngs paid by the trustee©, as increased 
by the appropriate addition for Income 
tax, were properly made.— ;pONALD- 
SON’S ExBOtrroHS v. Inulnd Kkvbnue 
Combs. (1027), 18 Tax Cas. 461,— 
SCOT. 


for income tax, was his income for 
supertax purposes. — Inland Revenue 
Combs, v. Hamilton (Lobd) of 
Dalzell (1926), 10 Tax Cas. 406,— 
SCOT. 

sb. Free life rerU use d: enjoyment of 
house — All outgoings except tenant's 
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declaj'ed a dividend for any of the years 
material to the case. The Special Oomrs. 
decided that the loans in question had not 
been made in the course of the businesses 
carried on by the cos., Sc that they were not 
genuine loans but constituted income of applt. 
for the purposes of super tax : — Held : there 
was ample evidence before the Comrs. to 
support their conclusion of fact. — Jacobs v. 
Inland Rbvenub Comes. (1925), 10 Tax 
Oas. 1. 

672. Add. Citation 134 L. T. 408, 

Add. Annotation : — ^Refd. Thompson v. Trust 
& Loan Co. of Canada (1932), 48 T. L. B. 209. 

672a. Arrears of interest received by purchaser of 
bonds.] — Where a taxpayer purchases bearer 
bonds, on which the interest for several years 
is in arrear, Sc his purchase confers upon him 
the right to the arrears, Sc several years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms for the 
purpose of super tax, under 1918 Act, 
s. 5 (3) (c), part of his income for tlie year in 
which payment was received. — Leigh v. 
Inland Revenue Combs., [1928J 1 K. B. 73 ; 
96L.J. K.B.853; 137L.T.303; 43T.L.R. 
628 ; 11 Tax Cas. 690. 

AnnotaiiouH : — Apld. Groy v. Tlloy (1932), 16 Tax Cas. 4H. 

Reid. Simpson v. Maurice’s Kxors. (1929), J4 Tax Oas. 

580. 

673. Add. Citations 13.6 L. T. 272 ; affd. (1928), 
139 L. T. 26 ; 44 T. L. R. 420 ; 72 Sol. Jo. 
239; 13 Tax Cas. 677, C. A. 

673a. Income received by executor before assent 
to legacy.] — Under the will of his father, who 
died in Aug. 1921, resp. was entitled to a 
specific legacy of certain shares in two cos. 
Owing to difficulties in administration the 
exors. did not assent to the legacy until 
Jxme, 1924, Sc in the meantime dividends had 
been declared upon the shares in Feb. Sc 
Aug. 1923, & in Mar. 1924, which dividends 
were retained by the exors. until their assent 
in June, 1924. Resp, was assessed to super 
tax upon these dividends for the years 
ending Apr. 6, 1924, Sc Apr. 5, 1925, 

respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos. Resp. contended 
that as he was not in a position to require 
payment of the dividends from the exors. 
tmtil Jime, 1924, they were not his income or 
receivable by him until then, Sc that he was 
wrongly assessed : — Held : the doctrine of 
relation of the exor.’s assent to the date of 
the death applied, & resp. was rightly 
assessed. — Inland Revenue Comes, v. 
Hawijsy, [1928] 1 K. B. 678 ; 97 L. J. K. B. 
191 ; 138 L. T. 710; 13 Tax Cas. 327. 

Annotation : — Befd. Grey v. TJIoy (1932), 16 Tax Caa. 414. 

678b. Income from share of residue — When resi- 
due ascertained.] — Applt. on attaining the 
age of twenty-five became entitled to a 
quarter share in the capital Sc income of the 
residue of his father’s estate, which consisted 
mainly of real propei'ty heavily mtged. The 
will provided that the property was to be 
ivided when the youngest child attained 
twenty-five, which happened in 1916, & not 
before, Sc that untD then the exors. & trustees 
should apply the surplus income, after pay- 
ment of legacies, annuities, etc., in reduction 
of the mtge. debts. In fact the exors. did 
not divide the property & continued, from 
1916 to 1926, to apply the surplus income to 

61 


reducing the mtges. All testator’s debts 
other than the mtge. debts had been paid off 
before Mar. 1919, Sc payment of certain 
legacies Sc annuities was begun in Dec. 1919, 
but no payment was made to the residuary 
legatees until 1921, after which small annual 
payments were made. The deliver>[ of a 
residuary account was not necessary in this 
case as no legacy duty was payable on the 
residue. Assessments to super tax for the 
years 1920-21 to 1926-26 were made u^on the 
applt. to include one-fourth of the income 
from the property, less annual charges, but 
without deduction for repayment of mtges. : 
— Held : so long as the mtge. or other debts 
remained unpaid the exors. were entitled 
to retain any assets coming to their hands, 
the applt. did not enforce conveyance to 
himself of his share of the residue. Sc there- 
fore the income arising from his share was 
not his income for super tax purposes. — 
Daw V. Inland Revenue Comes., Dupf- 
Dunbae V. Inland Revenue Comes. (1928), 
14 Tax Cas. 58. 

Annotation : — Expld. & Distd. I. K. Comrs. v. Smith, [1930] 
1 K. B. 713. 

678c. Question of fact.] — A testator by 

his will devised Sc bequeathed all his real Sc 
personal estate to exors., whom he also 
appointed trustees upon trust to sell Sc 
convert, with powder to postpone, &, after 
payment of his funeral Sc testamentary 
expenses, debts Sc legacies, to divide the 
residue amongst his children in equal shares. 
At the time of testator’s death the estate 
was subject to mtges. of considerable amount. 
The exors. had from time to time made 
advances to the children, Sc were in the habit 
of crediting a beneficiary’s share of the 
income of the residuary estate in reduction 
of the interest on &, if sufficient, the capital 
of the advances to him. One of testator’s 
sons having been assessed to super tax for 
the year ending Apr. 6, 1926, on income 
which included the sum so credited to him 
in the preceding year, appealed against the 
assessment on the ground that the residue 
had not as yet been ascertained, inasmuch 
as there was a mtge. on the estate for a large 
sum, which was still outstanding, Sc therefore 
that he had no income from testator’s 
residuary estate to which super tax could 
attach. The Comrs. held that in those 
circumstances they were precluded by Data 
V. Inland Revenue Comrs., No. 673b, from 
holding that the residue had been ascertained, 
& they discharged the assessment : — Held : 
the question whether the residue had been 
ascertained & the bequest assented to by 
the exors. was a question of fact to be deter- 
mined by the Comrs. Sc not by the ct. ; there 
was no pile of law that the mere existence 
of an outstanding mtge. prevented the 
residue fiom being ascertained ; the Comrs. 
had misdirected themselves in law in holding 
that Daw's case, No. 673b, prevented them 
from coming to a decision on the facts, Sc the 
case must be remitted to them for a finding 
whether on the facts the residue had been 
ascertained so as to constitute a trust fund ; 
also, Daw's case, No. 673b, decided no 
principle of law, but was merely a decision 
on the particular facts of that case. — 
Inland Revenue Comes, v. Smith, [1930] 1 
K. B. 713 ; 99 L. J. K. B. 361 ; 142 L. T. 
617 ; 16 Tax Cas. 661, C. A. 
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674a. Annual value of family mansion ooeupied 
under will.] — Held: the occupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate & a discretion to 
admit to the mansion the present occupant 
or certain members of his family during his 
lifetime, must be regarded as being in 
occupation under the will, & the profits & 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax. — Tollemache v. Inland 
Revenue Combs. (1920), 90 L. J. K. B. 766; 
130 L. T, 444 ; 43 T. L. B. 68; 11 Tax Oas. 
277. 

AnfiotaHons : — Consd. Shanks v, I. R. Comrs., [1929 1 1 K. B. 

342. Appr?d. Sutton v, 1. R. Comrs. (1929). 45 T. L. R. 

565. Consd. Stedeford v. Beloo (1931), 47 T. L. R. 408. 

Bold. MUlor (Lady) v. h. R. CJomrs. (1930), 15 Tax Cas. 25. 

674b. Difference between net Schedule A. assess- 
ment & reduced rental paid under lease.] — 

Besp. negotiated for a lease of a house at a 
rent of £135 per annum^ but it was eventually 
agreed that if resp. would pay £683, which 
was necessary to put the premises in a fit 
state for habitation, a lease would be granted 
at a rent of £35 per annum. The sum of 
£683 was i)aid before the execution of the 
lease. The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 
years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towards further repairs, but it was 
agreed therein that the rent under any new 
lease should be £140 per annum : — Held : the 
sums paid by resp. for repairs at the beginning 
of his tenancy were capital expenditure, & 
the difference between the net Schedule A. 
assessment on the house & the rent of £35 
actually paid under the lease formed part 
of his total income for super tax purposes. — 
Inland Revenue Comrs. tJ. Fakgdb (1926), 
10 Tax Cas. 665. 

Annotationa : — Consd. Shanks v. I. R. Comrs., [19291 1 K. B. 

342. Befd. I. K. Comrs. v. Miller, [1930] A. C. 222. 

674c. Beneficial occupation — Right of residence in 
house rent free.] — Shanks v. Inland 
Revenue Combs., No, 11a, ante, 

674d. — Testator by his trust dis- 

position & settlement directed liis trustees 
to hold & retain his lands & estates at M. & 
to pay all duties & burdens & the cost of 
repair & maintenance &, in the event of his 
death without issue, to allow his wife “ to 
occupy & possess during her lifetime free of 
rent or taxes both landlord’s & tenant’s ” 
the mansion-house of M. with the offices & 
furniture & other effects therein & the game 
on his estates. Testator having died without 
issue, his widow, under the terms of the 
trust, occupied the mansion-house & lands 
at M. during the year ending Apr. 5, 1920. 

On an appeal by her to the Special Comrs. 
against an additional assessment to super 
tax for the year ending Apr. 6, 1921, on a 
sum representing (a) the annual value of the 
mansion-house & lands, & (6) certain pay- 
ments by the trustees for rates & wages, the 
Cornrs. upheld the additional assessment, 
but theh determination was reversed by the 
First Division of the Ct. of Session as the Ct. 
of Exchequer in Scotland; — Held: (1) as 
occupier in her own right of the mansion- 
house & lands the widow was rightly assessed 
on the annual value of her free enjoyment as 


being income liable to super tax. The 
liability of the occupier to super tax is not 
determined by the Question whether he has 
power to let or otherwise to convert the 
annual value into money ; (2) the money 
paid by the trustees for rates was paid for the 
benefit of the widow & ought to be included 
in her total income for super tax purposes. — 
Inland Revenue Combs, v. Miller, [1930] 
A. 0.222; 99 L. J. P. C. 87 ; 142 L. T. 497 ; 
46 T. L. R. 207 ; 74 Sol. Jo. 138 ; aw6 nom. 
Miller (Lady) v. Inland Revenue Combs,, 
15 Tax Cas. 26, H. L. 

Anriotations : — QenerdUy, Confd. Fry v, Salisbury House 

Estate, Ltd., Jones v, City of London Real Property Co.. 

(19301 A. O. 432. BetO. Sutton v, I, R. CJomrs. (1929), 14 

Tax (JOS. 602 ; I. R. Comrs. v. Scottish Oontral Elootrio 

Power Co. (1931), 146 L. T. 169 ; Mloholham^s Trustees tJ. 

I. R. Comrs., Michelham (Lady) Kxors. v, I, R. Comrs. 

(1930), 144 L. T. 163. 

674e. Profits of partnership — ^Executor of deceased 
partner becoming partner.] — ^Applt. was the 
sole extrix. & residuary legatee of her late 
husband, who, untff his death in 1916, was 
a partner in a firm. At the time of his death 
large sums were owing to the firm from 
residents in enemy countries, & by arrange- 
ment with the Inland Revenue these were 
allowed as bad debts, on the understanding 
that any sums received in respect of them 
should be brought into account for income 
tax as profits of the firm of the year in which 
they were received. On her husband’s 
death applt. became a partner in the firm. 
In 1921 a sum was received in re.spect of the 
enemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Apr. 6, 1923. By arrangement between the 
partners applt. bore a propoition of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
the profits : — Held : no part of the sum 
received in respect of the enemy debts formed 
any part of applt.’s total income for super 
tax purposes. — Lassen v. Inland Revenue 
Comrs. (1927), 138 L. T. 463 ; 13 Tax Cas, 
229. 

674f. Distributed by agreement after accumu- 

lation.] — In 1918 one of the partners in a 
firm died. Availing himself of certain pro- 
visions in the deed of partnership he had by 
his will nominated his son to be a partner & 
to succeed to his interests in the firm as 
from the date of his death. The partnersliip 
deed made such a nomination subject to the 
consent of the other partners, provided that 
such consent should not be unreasonably 
withheld. Tliis consent was not given & 
was eventually, in 1926, formally refused. 
Throughout this period what would have 
been the deceased father’s share of the profits 
was carried to a suspense account & 
remained undistributed. Under the pro- 
visions of the partnership deed if the son 
were admitted as a partner this share of the 
profits from the date of the father’s death to 
the date of the son’s admission would belong 
wholly to applt. in the first case ; but if the 
son were not admitted these profits would be 
divisible equally between the first applt. & 
the three other pai'tners. Two of the latter 
three retired & relinquished any claim they 
might have in the matter. It was agreed in 
1926 that the accumulated profits should be 
distributed as to 25 per cent, to the one other 
then remaining original partner (whose 
exors. were applts. in the second case) & as 
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to 76 per cent, to the first applt. This 
distribution was not actually made until 
192B. The son in 1926 & again in 1928 
attempted unsuccessfully to contest by 
litigation the validity of these proceedings. 
The Crown contended that the parties were 
entitled^ on the basis of the 1926 agreement, 
to shar^ of 76 per cent. & 26 per cent, 
respectively in the profits in question year 
by year from 1918 onwards & were assessable 
to super tax accordinglj^. The special 
comrs. on appeal upheld this view. Applts. 
demanded cases : — Meld : the first applt. was 
assessable in respect only of the 26 per cent, 
to which he was entitled in any event & in 
the second case there was no liability. — 

FbANKMS V. iNUkKD REVENUE OOMRS., 
SWAYTHLINa’8 ExOES. V. INLAND REVENUE 
Combs. (1930), 16 Tax Cas. 464. 

674g. Undistributed profits of company — Finance 
Act, 1922 (c. 17), s. 21 — “ Reasonable time ** — 
Termination by liquidation.]— The share 
capital of a limited co. registered in 1922 was 
held by four persons, & the co. was a co. to 
which above sect, applied. In Feb. 1924, 
the directors came to the conclusion that the 
prosperity of the business, which was 
speculative, might not continue. Accounts 
for the year to Mar. 31, 1924, were prepared, 
showing a profit of approximately £34,000, & 
were presented at the general meeting on 
May 14, 1924. No dividend was declared 
& at the same meeting a resolution for the 
voluntary winding-up of the co. was passed, 
& a liquidator appointed. The Special 
Conirs. issued a direction to the co. that for 
super tax purposes the co.’s income for the 
year ended Mar. 31, 1924, should be deemed 
to be the income of the four shareholders. 
This direction was discharged by the Special 
Comrs. on appeal, but was restored by the 
Board of Referees on a re-hearing. The 
contention of the co. was that above sect, 
had no application in the circumstances 
of the case, & that on the passing of the 
resolution for winding-up it had no power to 
declare a dividend : — Held : the co., by going 
into liquidation while the “ reasonable time ” 
contemplated by the Act was still running, 
terminated that reasonable time, &> that in 
view of the intended liquidation it would 
have been reasonable for them to have 
distributed the whole of the available income. 
— Sutcliffe (Lionel), Ltd. v. Inland 
Revenue Oomrs. (1928), 14 Tax Oas. 171. 

674h. What amounts to income — Profits 

appropriated to endowment policies.] — Applt. 
CO. was formed in 1918 as a private limited 
CO, by a husband & wife, who at all times 
held all its issued capital except five one- 
shilling shares. The objects for which it was 
established did not include the carrying on 
of any business to which the Assurance Co. 
Act, 1909 (c. 49), applies. The only business 
that the co. carried on was the issuing of 
endowment policies & the management of 
the funds received by way of premiums for 
such policies. The only policies issued were 
a small number of policies issued to the 
husband & wife in 1918 & 1919, payable in 
1928 & 1929. After the surrender of certain 
policies in force only for a few months in 
1918 & 1919 the only policies remaining were 
four policies, the consideration for each of 
which bad been the transfer in one amount 


to the co. as a lump sum premium, of National 
War Bonds of a face value eq^l to the 
amount assured by the policy. Under these 
policies the co. undertook to repay the sum 
assured “ together with any bonus which at 
the time of payment will be attached to the 
policy.*’ There was no provision in the 
policies or in the co.’s abides giving the 
policy-holders a title to any share in the co.’s 
profits. The co. each year “ appropriated ” 
to the account kept for each of the policies 
an amount approximately corresponding to 
the interest on the bonds transferred as the 
premium for such policy & made correspond- 
ing investments, which were treated as held 
against the policy : — Held : the interest in 
question was income of the co. for the 
purposes of sect. 21. — Endowment Co., 
Ltd. V. Inland Revenue Combs. (1929), 
14 Tax Cas. 353. 

674J. Sums applied in repayment 

of share or loan capital or debt.] — A private 
limited co. was incorporated in Mar. 1915, to 
purchase from H. certain freehold & leasehold 
properties known as the 0. Estate, subject to 
mtges. owing thereon amounting to £238,000, 
which were vested in H., who also held all the 
shares in the co. with the exception of two 
which were held by two directors of the co., 
who together with H. were the directors of 
the CO. The Arts, of Assocn. of the co. con- 
tained an article, No. 95, which provided that 
“ so long as any mtge. or charge affecting 
any property of the co. shall remain out- 
standing So unsatisfied the net profits of the 
co. shall be applied in the discharge So satis- 
faction, so far as the same shall be available, 
of the principal moneys & the moneys secured 
by any mtge. or chaise for the time being 
outstanding So unsatisfied, unless the co. 
shall by special resolution direct to the 
contrary.” There was also a deed poll 
executed by H. in Nov. 1916, by which it 
was provided that the not profits of the co. 
should be applied, without any deduction 
for interest on mtge. debts to which he was 
entitled, in the discharge So satisfaction of 
the principal moneys So interest payable in 
respect of the mtge. debts mentioned in the 
sched. to the deed poll, to which H. was 
not beneficiaUy entitled. These outstanding 
mtges. were afterwards taken over by H. 
No dividends had ever been paid by the co., 
but the mtges. had been reduced from 
£238,000 to £186,000, So the co. had also 
accumulated a reserve fund of £80,000. The 
Special Comrs. made a direction under 
Finance Act, 1922 (c. 17), s. 21, which was 
confirmed by the Board of Referees, that for 
the purposes of assessment to super tax the 
actual income from all sources of the co. 
should for the periods ended June 24, 1924, 
1926, So 1926, respectively, be deemed to be 
the income of the members of the co. : — 
Held: (1) neither art. 95 of the Arts, of 
Assocn. of the co. nor the fact that no special 
resolution had been passed by the co. 
altering the requiremenfe of that article pre- 
cluded the Special Comrs. from making a 
direction under Finance Act, 1922 (c. 17), 
s. 21 (1), that the co. had uot distributed a 
reasonable part of its income to its members, 
therefore the income of the co. should for 
the purposes of assessment to super tax be 
deemed to be the income of its members ; 
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(2) the faot that Finance Act, 1927 (c. 10), 

6. 81 (1), expressly provided that sums 
expended or applied in redemption or repay- 
ment of any share or loan capital or dent 
should be regarded as income available for 
distribution among the members of the co. ; 

& therefore in terms applied to the present 
case, did not prevent such sums being 
reganled as available for distribution among 
the members of the co. under the genercd 
provisions contained in Finance Act, 1922 
(c. 17), s. 21 (1) ; (3) where there has been 
no di^ribution by a co. among its members 
of a reasonable part of its actual income, & 
in consequence a direction has been made 
by the Special Comrs. under Finance Act, 
1922 (c. 17), 8. 21 (1), that the actual income 
from all sources of the co. shall for the pur- 
poses of assessment to super tax be deemed 
to be the income of the members, the whole 
of the income of the co. & not merely that 
art of its income that might reasonably 
ave been distributed by the co. among hi 
members, is to be treated as being covered 
by the direction of the Comrs.— C olville 
Estate, Ltd. v. Inland JlEVENtJE Comrs., 
[1980] 2 K. B. 398 ; 100 L. J. K. B. 101 ; 
144 L. T. 28 ; 15 Tax Cas. 486. 

674k. .] — O., Ltd., was a 

private co. incoiporated in 1918. At all 
times material in the present case the whole 
capital was held by two persons, who were 
also the co.’s sole directors. C., Ltd., in 
pui*suance of one of the objects for which it 
was formed, acquired in 1918 the whole 
issued share capital of another co. The 
funds necessary for this transaction were 
obtained partly by loans from the two 
directors, 6c partly by a loan from a bank 
obtained on the conditions (a) that all the 
shares so acquired were deposited with the 
bank as security, & (6) that all dividends on 
the shares were paid to the bank, as & when 
received, in reduction of the amount due to 
the bank. From 1919 to 1928 dividends 
were received 6c paid over under this arrange- 
ment. Dui’irig these years C., Ltd., had no 
other income. Its expenses were met by 
loans from the directors who also from time 
to time lent to the co. further sums which 
were paid to the bank to reduce the balance 
due from the co. At May 21, 1922, the co.'s 
financial year ended on May 21, the amount 
owing to the bank was £4,905. In Nov. 
1922, the bank advanced further sums with 
which the co. made other investments. The 
amount owing to the bank at May 21, 1923, 
was £7,933. The Hpecial Comrs. issued 
“ directions ” under Finance Act, 1922 (c. 17), 
s. 21, that the dividends received by G., 
Ltd., during the year to May 21, 1922, 
£19,500, 6c during the year to May 21, 1923, 
£0,500, shoxdd be deemed to be income of 
the two shareholders for super tax x)urposes. 
On appeal the Special Comrs. discharged 
these “ directions.^’ The I. li. Comrs. 
required the case to be reheard by the Board 
of Referees, who restored the “ directions.” 
The CO. appealed to the High Ct. : — Held : 

(а) as regards the first year, the co. could 
not niakci any distribution 6c the decision of 
the Board (jf Referees could not stand ; 

(б) as regards the second year, the Board of 
Referees were entitled to come to the decision 
which they had given, as there was a balance 
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available for distribution, the amount of the 
dividends received having been in excess of 
the amount owing to the bank in respect of 
the 1918 loan. — Glazed Kid, Ltd. v. Inland 
Revenue Combs. (1930), 16 Tax Oas. 446. 
Annotation: — Consd. OolvUlo Estate, Ltd. v. 1. R. Comrs. 
(1930), 100 L. J. K. B. 101. 

6741, Income for period ending on 

date of winding-up resolution.] — Collier (H.) 
& Sons, Ltd. v. Inland Revenue Comes. 
(1932), 49 T. L. R. 46, C. A. 

674m. Direction by Special Commissioners 

— Construction of articles.] — Colville 
Estate, Ltd. v. Inland Revenue Comrs., 
No, 674j, ante. 

674n. ^ Amount of income affected.] 

Oolvillb Estate, Ltd. v. Inland Revenue 
Comrs., No. 674 j, ante. 

6740. “ Reasonable part of income ” — 

Sums carried to reserve.] — ^Applt. co.’s busi- 
ness was concerned with the dealing in ite 
the ownership & management of property. 

co.’s net profits for the year ended 
Mar. 25, 1928, were £38,868 6c its income, 
computed as for income tax puri>oses, was 
approximately £26,000. Dividends were 
declared in respect of the year ended Mar. 25, 
3928, amounting to £18,750 & £20,000 was 
transferred to reserve. A direction by the 
Special Comrs. under Finance Act, 1922 
(c. 17), s. 22 (1), in respect of the year ended 
Mar. 25, 1928, was discharged on appeal 6c 
the appeal was re-heard by the Board of 
Referees. The co. contended that the alloca- 
tion to reserve out of the profits of the year 
in question was reasonable & proper having 
regard, in general, to the co.’s need for a 
reserve for the maintenance & development 
of its business &, in particular, to the co.’s 
commitments in the way of redemption of 
mtgs. secured on its property & to a 
possible additional liability to income tax 
of some £20,000 dependent upon the final 
decision in the case of Salisbury Houee Estate^ 
Ltd. V. Fry, which at the time of the alloca- 
tion was under appeal to the cts.). The 
Board of Referees held that the co. had not 
within a reasonable time after Mar. 25, 1928, 
distributed a reasonable part of its actual 
income for the year ended on that date 6c 
restored the Special Comrs.* direction ; — 
Held : there was evidence upon which the 
Board of Referees could come to their 
decision, which was not wrong in law. — 
London & Northern Estates Co., Ltd. v. 
Inland Revenue Comrs. (1931), 16 Tax Cas. 
128. 

I. ' Under the control of not more 

than five persons — ^Meaning of ‘‘ control.’*] 

— ^All the issued shares in a private co. 
carried equal voting rights & were held 
equally by fifteen difterent persons, none of 
whom was under any agreement as to how he 
should use the voting power attached to the 
shares. Substantially only one person was 
interested in the co., 6c it was a matter of 
inference that he might have been able to 
rely on the willing co-operation of the other 
shareholders : — Held : in thc^ circumstances 
the CO. was not “ under the control of not 
more than five persons ” within Finance 
Act, 1922 (c. 17), s. 21 (6), as amended by 
Finimce Act, 1927 (c. 10), s. 31. so as to entitle 
the income of the co., for the purposes of 
assessment to super tax, to be deemed to be 
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the income of the members of the co. as 
provided by sect. 21 of 1922 Act. “ Control,” 
apart from the artidcial instances specifically 
mentioned in sect. 21 (6) of 1922 Act means 
** actu^ control.*’— tHimley Estates, Ltd. 
V. Inland Bevenue Combs. (1932), 48 
T. L. R. 341 ; 76 Sol. Jo. 327 ; affd. 174 
L. T. Jo. 443, 0. A. 

674q. Who are ** members -Whether 

trustees or beneficiaries. 1 — Drew (Alex- 
ander) & Sons, Ltd. ?j. Inland Revenue 
Commissioners. (1932), 17 Tax Cas. 140. 

674r, Sums expended by trustees — Upkeep of trust 
property.] — Applt. was the tenant for life 
of a mansion & land under a will which 
provided that the trustees should pay all 
outgoings Sc expenses of keeping up the 
property. Applt. was assessed to super tax 
in respect of the sums so expended by the 
trustees : — Held : as applt. had had the 
benefit of the sums expended by the trustees, 
he was properly assessed to super tax in 
respect thereof. — Sutton v. Inland Revenue 
OOMRS. (1920), 46 T. L. B. 665 ; 14 Tax Cas. 
662, C. A. 

674s. Payment of rates.] — Inland Revenue 
Combs, v. Miller, No. 674d, ante, 

674t. Dividends paid out of fund not assessed to 
Income tax.] — Where a shareholder receives 
a dividend from a limited liability co. paid 
out of a fund consisting of income received 
by the co. in earlier years, which owing to 
the principles of measurement of income tax 
has not in fact been assessed to income tax, 
such dividend is not liable to assessment to 
the shai’eholder’s super tax. — Gimson v. 
Inland Revenue Comes., [1930] 2 K. B. 
246 ; 99 L. J. K. B. 632 ; 143 L. T. 704 ; 15 
Tax Cas. 595. 

AnnotaHon: — Distd. Hamilton v. I. II. Comrs., fl931J 2 
K. B. 495. 

674u. .] — ^Where a sum is distributed to tlie 

sliai'eholders in a co. out of the untaxed 
income of the co., the shareholders are 
not assessable to sur-tax upon it. — Neumann 
V, Inland Revenue Comes. (1932), 49 

T. L. R. 1. 

674v. Dividends exceeding income of company for 
income tax purposes.] — ^-Vpplt. was the Jiolder 
of shares in a limited co. which, during the 
year 1928-29, paid dividends exceeding in 
amount the incc^me of the co., as computed 
for income tax purposes, for the periods in 
respec^t of whi(;h the dividends were declared. 
The dividends wore paid under deduction 
of income tax at the standard rate. On an 
appeal against an assessment to sur tax, 
which included the full amount of the 
dividends, he contended that his income from 
to CO., for sur tax purposes, could not exceed 
the proportion received by him of the co.’s 
statutory income ” for the itilative periods, 
Le, the total amounts on which the co. had 
borne or been liable to income tax by deduc- 
tion or direct assessment, less the amount 


of interest or other aimual payments on which 
it had recovered tax by deduction : — Held : 
the full amount of the dividends was properly 
included in the assessment of sur-tax. — 
Hamilton (F. H.) v. Inland Revenue 
CoMRS. (1931), 16 Tax Cas. 213, 0. A. 

677. Add, Annotation : — ^Apld. I. R. Comrs. v, 
Sneath (1932), 48 T. L. R. 241. 

677a. Super tax assessment for former year — 
Whether conclusive against taxpayer.] — In- 
I.AND Revenue Comes, v. Sneath, No. 689a, 
post, 

680. Add, Annotations : — Retd. Hartland v, Dig- 
gines, [1926] 0. A, 289 ; Sutton v, I, R. 
Comrs. (1929), 4.6 T. L. R. 665 ; Hamilton 
V, I, R. Comrs., [1931] 2 K. B. 495. 

681. Add, Annotations : — Consd. Sutton I. R. 
Comrs. (1929), 14 Tax Cas. 662. Expld. 
Michelham’s Trustees v, I. R. Comrs., 
Michelham (I^ady), Exors. v, I. R. Comrs. 
(1930), 144 L. T. 163. 

681a» .] — Lord M., who died on Jan. 7, 

1917, by his will bequeathed an annuity of 
£26,000 free of income tax to his wife. The 
Ct. of Chancery decided that the annuity was 
bequeathed free of both income & super tax. 
The trustees of the will appealed against 
assessments to income tax for the five years 
ended Apr. 6, 1926, made upon them in 
respect of so much of the annuity as was not 
paid out of profits Sc gains brought into 
charge to tax. The wiU provided for the 
payment of the annuity primarily out of the 
income of the residtiary estate, but, if in- 
sufficient, resort might be had to the capital 
of the residuary estate from time to time to 
make good the deficiency. The trustees 
alleged that for the purpose of arriving at 
the assessment under r. 21 of the rides 
applicable to all scheds. Sc Finance Act, 1927 
(c. 10), s. 26, the amount of the annuity ought 
to be taken to be £25,000 with the appro- 
priate addition to make the grossed amount 
which would produce £26,000 net after deduc- 
tion of income tax only, which for example in 
1926-26 would have been £31,250 ; Sc no 
addition should be made in respect of any 
super tax. The Crown claimed that there 
ought to be added that portion of the super 
tax assessed on the recipient of the annuity 
which bore the same proportion to the total 
super tax assessed on the recipient as the 
sum of £25,000, together with additions 
calculated on a similar basis for the previous 
year bore lo the total income from all sources 
of the recipient during that year. Sc that a 
further addition sliould then be made to the 
sum so arrived at sufficient to make the total 
sum, after deduction of income tax at the 
rate current during the year, produce the 
sum so arrived at. The comrs. held that the 
payment of the super tax by the trustees 
was an additional annuity to Lady M., Sc 
that in computing the amount of the annuity 
for the purpose of assessment under r. 21 
Sc sect. 26 the super tax with the income tax 


PART XI. SECT. 8, SUB-SECT. 3.— A. 

St. Lump sum paid to retirino 
partner ,} — One of the partners of a 
firm having retired, the partnership 
bnsinoBs was continued by the remain- 
ing partners, & the retiring partner 
reooiyod £1,500 ** in full satisfaction of 
his whole sharo & interest in the profits 
of the year current at the date of 
dissolution of the original partnership,” 


& it was further provided that there 
should be paid to him quarterly ” out 
of the future profits of the buunesa ” 
sums amounting to £500 for the first 
year, Sc dlmlnlshiag gradually to £100 
for the fifth year: — Held: (1) the 
£1,500 was not a share of the profits 
of the firm, but the price or considera- 
tion paid for a disebatgo by the 
retiring partner of his claim to partloi- 

66 


pate in the profits of the firm prior to 
his rettremont. Sc the agreement did 
not affect the ascertainment of their 
share of the profits up to that date : 
(2) the quarterly payments ” out of 
the future profits *’ dia fall to be taken 
into account in estimating their profits 
after that date. — Rutherford v. 
Inland Hbvbnujb Comrs., [1924J S, C. 
689 ; 10 Tax Cas. 683.— SCOT. 
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wpropriate thereto must be included : — 
Held : there had been given to Lady M. an 
additional anntuty of such a sum as, after 
the deduction of the income ta;3c thereon, 
would leave the amount of super tax for 
which she was chargeable in respect of the 
annuity given by the will, & income 
tax was payable on that additional annuity. 
— Michelham’8 Trustees v. Inland 
Bbvbnub Combs., Michelham (Executors 
OP Dowager Lady) v. Inland Revenue 
COMRS. (1930), 144 . L. T. 163; 15 Tax Cas. 
737, C. A. 

Add, Anrwtation : — -Retd. Re Reckitt, Reckitt 
V. Reckitt (1932), 173 L. T. Jo. ^62. 

682. Add, Annotation: — Consd. Grey v, Tiley 
(1932), 16 Tax Cas. 414. 

683. Add, Annotatione: — Refd. I. R. Comrs. v, 
Pakenham, I. R. Comrs. v, Longford, Gas- 
coigne V, I, R. Comrs., fl927] 1 K, B. 594; 
Jones V, Wright (1927), 139 L. T. 43; Perrin 
V, Dickson (1929), 98 L. J. K, B. 683. 

684. Add, Annotations: — ^Apld. Perkins* Exor. v, 
I. R. Comrs. (1928), 13 Tax Cas. 851. 
Refd. I, R, Comrs. v. City of Buenos Ayres 
Tramways Co. (1904), Ltd. (1926), 12 Tax 
Cas. 1125 ; Glazed Kid, Ltd. v, I. R. Comrs, 
(1930), 15 Tax Cas. 445. 

684a. Payable out of estate created by mort- 

gage.] — ^Applt. was entitled to the income for 
life of settl<^ property after certain sums had 
been provided for other persons by accumula- 
tions out of the income. Before the sums 
in question had been wholly accumulated, 
applt., acting under powers conferred by a 
private Act, mtged. the income arising from 
the settled property during his life to raise 
the necessary balances. The mtges. were 
protected by policies upon the life of applt. 
The Act provided that every mtge. effected 
under its powers should pass an estate or 
interest for applt. ’s life in priority to all 
existing interests. The mtges. were sub- 
sequently consolidated & later the con- 
solidating mtge. was, under powers provided 


by another private Act, taken over by the 
tj^tees of the settled property. This second 
Act (inter alia) provided that the premiums 
on the life assurance policies shoiild be a first 
charge on the income of the settled property 
& specifically directed the trustees to retain 
the necessary amoimts out of the income & 
to pay the premiums as & when due. The 
comrs. of Inland Revenue contended that the 
amounts applied in payment of the premiums 
formed part of applt. *s income for super tax 
purposes : — Held : the income out of which 
the premiums were paid was not income of 
applt., & the amounts applied in payment of 
premiums did not form pf^ of his income for 
super tax purposes. — ^wolvbbton (Lord) v. 
Inland Revenue Oomrjs. (1931), 16 Tax Cas. 
467, H. L. 

685. Add, Annotation: — Generally, Refd. I. B. 
Comrs. V, Pakenham, I. R. Comrs. v, Longford 
(1927), 96 L. J. K. B. 882. 

687a. .] — The exor. of a deceased taxpayer 

appealed against super tax assessments which 
had been made on deceased in respect of his 
wife’s income from settled funds & from 
certain shares. Deceased had obtained an 
advance of £11,000 from the trustees of his 
marriage settlement on the security of shares 
not forming part of the settled funds. Sub- 
sequently he had charged his life interest in 
the settled funds, thereby forfeiting it in 
favour of his wife. Later he was adjudicated 
bankrupt, & the mortgaged shares wliich 
had become practically valueless were sold 
by the Official Receiver for a nominal con- 
sideration to the wife, who thus became 
entitled to the equity of redemption. In 
1920 the shares again became very valuable, 
& the trustees, to whom the £11,000 was still 
owing, issued an originating summons to the 
parties interested, as a result the ct. 
sanctioned a compromise by which the 
trustees were to retain each year any amount 
by which the wife’s aggregate income from 
the settled funds & the mortgaged shares, 
after deducting income tax & super tax on 
that aggregate income, should exceed £4,000. 


PART XI. SECT. 8, SUB-SECT. 8.— B. 

f i. Annuity dt income tax thereon .) — 
By an antenuptial morrifi^ aottlement 
a husbaud conveyed funds to trustees 
for payment of an annuity of £000 free 
of income tax to his wife, & for pay- 
ment of the balance of the free ihcomo 
to himself. By a subsequent agree- 
meut, following upon divorce, the wife 
discharged ber claims under the settle- 
ment, & the husband granted a man- 
date to the settlement trustees to pay 
an annuity of £600 free of tax to the 
wife. 8l the balance of the free Income 
to himself. The intention of the agree- 
ment was declared to be that the wife 
should receive an absolutely free 
anuoity of £600, Sc the husband bound 
himself to relieve her of Income tax 
thereon in the event of her being found 
liable to pay It : — ffeld : in computing 
the husband's income for super tax 
he was entitled to deduct, In respect of 
the armulty. such a sum as would, 
aftsr deduction of income tax, amounu 
to J2600 ; & that rule 23 (2) did not 
invalidate the payment of £600 in full 
to the wife. In respect (a) that the 
aumdty was payable under the agree- 
ment out of net income belonging to 
the hushed, which hod already home 
tex, & (b) that the husband had under- 
taken that the wife could receive such 
a smn as, after deduction of tax. 
should amount to £600. — Hctohison 


V. INI.AND Revenue Combs.. flOSO] 
S. C. 293 ; 16 Tax Cas. 89.--SCOT. 

sy. Allowance by father to son — 
Finance Act, 1922, s. 20 (1).]— A father, 
who had paid a sum of money to his 
son, u married man, of full age, under 
a gratuitous bond by which no had 
bound himself to pay to the son an 
annuity for a period of throe years, 
claimed to deduct the sum in question 
in oalcnlating the amount of his total 
income for super tax purposes, on the 
pound that above soot, (c) applied 
to the case : — Held : the deduction 
was inadmissible, in respect that the 
income disponed fell exactly within 
the description contained in above 
sect. (&), being for a period of less than 
six years, & it must accordingly be 
deemed to bo the father's income for 
super tax pnrposes. — Giixiies v. Inland 
Revenue Combs., [1929] 8. C. (Ct. of 
Seas.) 131.-HBOOT. 

sz. Lose on purchase of shares in 
other companies ,) — 1920 applt. co. 
was incorporated in India & entered 
Into apeoments with two Enudish cos. 
what had promoted it & were at all 
times practically the only shareholders, 
to purchase from them a large block of 
shpes In B. C., Ltd., the consideration 
being the allotment to them of an 
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shares were to be, & were, allotted 
immediately: the English cos. could 
retain the B. C., Ltd., shares for 
3 years, 6c pledge them to secure 
their own liabmtiee. In 192.3, no 
farther shares having been allotted 
6c no B, C„ Ltd., shares delivered, a 
supplemental agreement was made 
under which the English cos. in 1924 
sold all the B. O., Ltd., shares, the 
price realised 6c dividends being 
credited to applt. co. ; it was part of 
this agreement that the shares already 
allotted shonld satisfy the origins I 
purchase consideration. In res^t of 
super tax for 1924-25 under Indian 
Income Tax Act, 1922, applt. co. 
alleged that the transaction had 
resiuted In a loss to them which they 
were entitled to deduct from profltB 
otherwise aooming. They contended 
that in ascertaining the result of the 
transaction the allotted shares must be 
taken at their normal value of Hs. 200 
each. It was found by the com- 
missioner that In 1920 each share in 
applt. CO. was worth Rs. 08 : — Held : 
no loss was proved as the English cos. 
were liable to applt. co. for the amount 
by which the sum realised was teas 
than the nominal value of the allotted 
shares. — Tbustkes Corpn, (India), 
Ltd. o. OoMMiairoNSit oir Income Tax 
^0), 67 L. R, Ind. App. X62, P. C.— 
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Tha whole balance of the debt to the trustee 
was thus paid off withm fifteen months Sc 
deceased’s exor. contended ^at the surplus 
income so applied should be deducted from 
the wife’s total income in compui^g the 
deceased’s liability to super tax : — Held : 
the surplus income of the wife appropriated 
by the trustees formed part of deceased’s 
income for purposes of sup^ tax. — ^P erkins* 
Executor v. Inland kbvbnub Comrs. 
(1928)* 13 Tax Oas. 851. 

AnrufkUion L B. Comrs. v* Snoath (1932), 48 

T. L. R, 241. 

689a. Lunacy percentage.]— (1) Payments out of 
the income of a lunatic of his committee’s 
remuneration & of the lunacy percentage on 
his clear annual income payable to the ct. 
under Lunacy Act, 1890 (c. 5), s. 148, So the 
Lunacy Rules, 1892, r. 133, cannot be de- 
ducted from a lunatic’s gross income for the 
pu]^se of axi assessment to super tax. 

(2) A decision of the Comrs. for the Special 
Purposes of the Income Tax Acts in assessing 
super tax for a previous year that the above 
deduction^ can be made does not operate as 
a res judicata to prevent a contrary decision 
in assessing super tax for a later year. 

Per Lord Hanworth, M.R. & Greer, 
L. J. : The determination by Special Comrs. 
of the amount of an assessment to super tax 
is not a decision of a Us inter partes so as to 
create an estoppel by way of res judicata. 
The assessment is final & conclusive between 
the parties only in regard to the assessment 
for the particular year for which it is made. 

Per Bobier, L.J. : The decision of the 
Special Comrs. upon any incidental question 
of fact or law, however necessary it may be 
for the purpose of ascertaining the income 
for the year of assessment, cannot be con- 
clusive in reference to the ascertainment of 
the taxpayer’s income for any subsequent 
year of assessment. — Inland Revenue 
Combs, v, Sneath, [1932] 2 K. B. 362 ; 101 
L. J. K. B. 330 ; 146 L. T. 434 ; 48 T. L. R. 
241 ; 17 Tax. Cas. 149, C. A. 

.] — Compare No. 646d, ante. 

689b. Remuneration of committee of lunatic.] — 

Inland Revenue Combs, v. Sneath, No. 
689a, ante. 

691. Add. Annotations : — ^Distd. Be Veale’s Will & 
Codicils, Malone v. James (1931), 76 Sol. Jo. 
780. Refd. Be Reckitt, Reckitt v, Reckitt 
(1932), 173 L. T. Jo. 452. 

691a. Or settlement.] — Where 

trustees of a settlement set apait certain 
sums annually for the maintenance of an 
infant beneficiary & allow the balance of the 
income to accumulate, the income that is 


being acciunulated is ” receivable ” by the 
infant within 1918 Act, s. 5 (3) (c), So he is 
liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the inmnt beneficiary, 
either in respect of the actual total income 
of the infant, or in respect of a total income 
limited, as regards the particular trustee or 
guardian, to. that income with which the 
trust or guardianship is concerned. — Inland 
Revenue Comrs. v. Longford (Countess), 
Same v. Pakenham, [1928] A. C. 262; 97 
L. J. K. B. 438; 139 L. T. 121 ; 44 T. L. R. 
410; 13 Tax Cas. 673, H. L. 

691b. Chargeability of guardian of minor.] — 

Inland Revenue Combs, v. Longford 
(Countess), Same v. Pakenham, No. 091a, 
ante. 

696a. .] — ^By his will testator bequeathed 

to his wife an annuity of such a sum as, 
after allowing for income tax at the highest 
rate for the time being So for super tax, 
would yield her, free of all such tax, a cumu- 
lative net yearly sum of £3,500, So directed 
that there should be no apportionment of 
super tax between the annuity & the rest of 
his wife’s income, but that the whole of the 
super tax payable by his wife up to but not 
exceeding super tax on £3,600 a year, with 
the income tax thereon added to it, should 
be attributed to the annuity So paid by his 
trustees : — Held : the trustees were not liable 
to repay to the annuitant out of residue 
a sum arrived at on the footing that the 
annuity was to bear the highest rates of 
super tax payable on the annuitant’s total 
income, but were liable for no more than what 
would be payable on a super taxable sum of 
£3,500 with the income tax added thereto, 
namely, at the present rate of income tax, 
£4,200. With the present exemption, from 
super tax, of the first £2,000 of the income, 
the trustees would thus have to pay the super 
tax payable on a total income of £6,200. — 
Be Armaghdale (Lord), Craig v. Armagh- 
DALE (Lady) (1928), 44 T. L. R. 239. 

Annotatwn : — Refd. Fleetwood • Hoskoth v, Fleetwood- 
Hesketh. [1929] 2 K. B. 55. 

697. Add. Annotations : — Refd. Wliitney v. 1. R. 
Comrs., [1926] A. C. 37 ; 1. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 

700. Add. Annotation : — Refd. Cowdray (Vis- 
countess) V. I. R. Comrs. (1930), 16 Tax Cas. 
266. 

700a. .] — Cowdray (Annie, 

Viscountess) v. Inland Revenue Combs. 
(1930), 16 Tax Cas. 266, C. A. 
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INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 


4 . 


Part I. — Nature 

After this case add - 

Exemption from Income tax .] — See Income 


and Objects. 

Tax Act, 1918 (c. 40), b. 30 (4), & Incomb 
Tax, No. 488c, anle. 


Part III.— Rules. 

18. After tliis case add : — 

.] — See, note. Industrial Sc Provident Societies (Amendment) Act, 1928 (c. 4), s. 1. 


Part V.— 

27a. Withdrawal — Notice — Notice of insolvency 
before expiry of withdrawal notice — Effect on 
right to repayment.] — By the rules of an 
industrial Sc provident society incorporated 
under the Industrial & Provident Societies 
Act, 1893 (c. 39), with a capital consisting 27b. 
partly of withdrawable Sc x)aii:ly of transfer- 
able shares, holders of withdrawable shares 
couhl at any time give six months* notice in 
writing to receive back the money paid up 
on their shares. An assocn. which was a 35. 
member of the society gave notice dated 
Oct. 18, 1929, to witli draw some of its shares, 

& another notice dated Nov. 5, 1929, to with- ma 
draw more of them. On Mat*. 18, 1930, the * 
society's board of directors resolved to send out 
a notice calling an extraordinary general meet- 
ing of the society, Sc the notice was sent out 
on Apr. 8, 193(). The notit^e was accom- 45. 
panied by a circular showing tliat the con- 
tinuance of the society was practically im- 
possible. The meeting was hold on Apr. 30, 

1930, Si a resolution to wind up was passed. 

On a summons by the liquidator asking (inter 
alia) (a) whether notices of withdrawal 
unexpired before the date of the notice calling 
the extraordinary general meeting but ex- 45a. 
pirod before the dat e of the winding-up resolu- 
tion were effectual ; & (ft) whether the 

pei'sonal repiesentatives of deceased holders 
of withdrawable shares wlio had died before 
the coimnencement of the liquidation were 
entitled by reason of the deaths of those share- 
holders to any priority in respect of repay- 
ment : — Held: (1) by the Comi of Appeal, 
tlie assocn. having had notice during the 
currency of its withdrawal notices of cii'cum- 
stances which showed that the society could 
no longer carry on its business as a going 
concern, was not entitled to repayment on tlie 
maturing of its notices; (2) Held: by 
Mattgiiajm, J., personal representatives of 


Membership. 

deceased shareholders were not entitled to 
any priority. — Re United Citizens’ Invest- 
ment liiusT, Ltd., [1932] 1 Ch. 395 ; 101 
L. J. Oh. 17 ; 146 L. T. 213 ; 48 T. L. R. 
124 ; 75 Sol. Jo. 869, C. A. 

Effect on priority of repre- 
sentatives of deceased shareholders.] — Re 

United Citizens’ Investment Trust% No. 
27a, ante. 

Add, Annotation : — ^Refd. Re Burradon Sc 
Coxlodge Coal Co., Martin’s Bank, Ltd. v. 
The Co. (1930), 23 B. W. C. C. 7. 

Add, Annotations: — A a to (1 ) Overd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc.. [1927] A. C. 70. Consd. Hole 
V, Garnsey, [1930] A. C. 472. 

Add, Citations : — affd, svh nom, Biddulph Sc 
District Agricultural Society v. Agri- 
cultural Wholesale Society, [1927] A. C. 
76 ; 95 L. J. Ch. 576 ; 136 L. T. 163 ; 42 
T. L. ll, 761, H. L. 

Add, Annotation: — Expld. & Distd. Hole v, 
Garnsey, [1930] A. C. 472. 

Necessity for assent.] — An alteration in 

the rules of a Society registered under 1893 
Act, requiring members of the Society to 
subscribe for additional shares is not binding 
on members who have neither voted for the 
alteration nor otherwise assented to it ; 
consequently, such members cannot be 
placed on the list of contributories in the 
voluntary liquidation of the Society in respect 
of such additional shares. — Hole v, Garnsey, 
[1930] A. C. 472 ; 99 L. J. Ch. 243 ; 143 L. T. 
153 ; 46 T. L. R. 312 ; 74 Sol. Jo. 214, H, L. ; 
revsff, S. C. sub nom. Re Wilts & Somerset 
Farmers, Ltd., [1929] 1 Ch. 321, O. A. 

,}—Se€, now, Industrial & Provident 

Societies (Amendment) Act, 1928 (c. 4), s. 1. 

seefc. 7 (d) thereof to roflrlster the new 
rule. — Naw Zbaiand Fruitokowbbs 
Fbdbuation, Ltd. v. Hbotstrar of 
BlULDINO SOCIBTIBB, [19311 N. Z. L. R. 
273.— N.Z. 


PART III. 

12 i. AlfHnition of rules — Profits ap- 
plicahle to mm-memhers- — Validity ,] — 
An indufttrlal & provident Boclety can 
alter its rules from time to time so as 


to apply its profits to any lawful 
purpose, & is not bound to apply them 
only amongst its members. So Ions* 
as the purpose is lawful the rule is not 
contrary to the provisions of the Act, 
& the Refdstrar has a duty under 
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Vol. XXVIU. — iDdnstrial, Provident, and Similar Societies. Cases 67 — ^92, 


Part VII. — Disputes. 

57. Add. Annotation . -Aa to (2) Retd. Biddulph & District Agricultural Soc. v. Agricultural Whole- 
sale Soc., [1927] A. C. 76, 


Part X. — Dissolution. 

92. Add, Annotation : — Generally^ Consd. Be United Citizens’ Investment Trust (lOcil ), 146 L. T. 


PART VI, SECT. 2. 

sf. Power to borrow — Hestrieted by 
rw/e«.J— Where the rules of a society 
registered uuder Industrial & Provident 
Sooiotles Act, 1908, which has no 
implied power to borrow money, 
authorise only borrowing by taking 
deposits or on bonds, borrowing by 
means of debentures is unauthorised 
& ultra vires. — Sadlkr v. Avokj,asd 
Co-opEBATiVE Society, Ltd., [1926J 
N. Z. h. R. 84.— N.Z. 

sk. I>uly of lender.] — A person 

proposing to lend money to a society 
registered under Industrial & Provident 
Societies Act, J908, must satisfy him- 
self 08 to Its power to borrow. & must 
see that the loan which he is about, to 
make is within the limits of that power. 
— Sadler r. Auckland Go-operative 
Society, Ltd., [1926] N. Z. L, R. 
84.— N.Z, 

sm. Power to lend — Rural credits 
society.] — A rural credits society In- 
corporated under Rural Credits Act, 
C. A., 1921 (o. 173), has no power to 
lend money directly, but merely power 
to guarantee loans, & a loon made by 
the society cannot give it a lien or 
charge under the Act. — Roblin Rural 
Credits Society v. Newtox, [19271 
I D. L. R. 105 ; 30 Man. L. R. 117 ; 
[1926] 3 W. W. R. 509.— CAN. 

so. lA>an uUt'Jl rires- -(7mmtiUee hy 
eoniinittee ct^ shareholders — Ludjility.] — 
An tndiisfrial Hociety, registered under 
Industrial & Provident Societies Act, 
189.3 (e. 39), obtained a loan from a 
bank exceeding the limit of amount 
allowed for borrowing under their 
rules. Th(' loan was by way of an 
overdraft, was arranged by the 
(Tlialriiian 5c committee' of the society. 
A guni’aiiteo for i'ci)ayment of the loan 
was gl vcFi to the hank, signed by a 
nmnber of the shareholderfi who were 
the members of the managing com- 


mittee of the society. Subsequently 
the society got into diffloultios, 5c 
eventually went into liquidation, 
the bank sued on the guarantee. 3'he 
guarantors admitted liability up to the 
limit of the borrowing iiowers alhm'cd 
under the rules of the society, but they 
contended that they Avore not liable for 
any further sum, such borrowing being 
ultra vires: — Held: having regard to 
the iKJSltlon of the guarantors In 
relation to the society both as share- 
holders 5c managing committee, & 
their knowledge of the limitation on 
their borrowing powers, their con- 
tention was unsustainable. & they wen* 
liable ff)r the full amount guaranteed. 
— Munhtek & Letnhter Baxk, Ltd. 
V. Barry, [19311 X. R. 671.— IR. 


PART X. SECT. 1, SUB-SECT. 1. 

sp. Cancellation of reaistry .] — The ct. 
will make an order to wind up a society 
rogisterod iiudcr 1893 Act, notwith- 
standing the cancellation of the 
registry under sect. 9 of that Act. 
— Re Castleoomer Co-oper.\tivb 
Society, [1926] I. K. 238, — IR. 

PART X. SECT. 1, SUB-SECT. 8. 

91 i. Who are contributories — 
Liability on loan (tuaranlee shares — 
Compulsory allotment .] — The F. Co- 
operative Agricultural Society, Ltd,, 
was incorporated & registered under 
Industrial & Provident Societies Act, 
1893. The committee were empowered 
by the rules of the society to obtain 
loans to an extent not exceeding 
such amount as may be authorised by 
a general meeting.*’ The rules further 
provided that, for the purpose of 
securing advances, the society might 
issue to every member such number of 
loan guarantee shares of the nominal 
value of £1 oac/h as would be equal to 
the number of ordinary shares held 


by each such member, & that each 
member should bo boimd to apply for, 
& accept, allotment of such loan 
guarantee shares when making applica- 
tion for ordinary shares. When the 
allotment of the ordinary shares of 
the Society took place, no loan 
guarantee shares were then issued or 
applied for. In consequence of losses 
which the society incurred, the com- 
mittee found It neceasary to obtain a 
bank overdraft amounting to £1,700. 
Subsequent trading proved unsuocsess- 
ful, & In the year 1925 seven members 
of the committee gave their personal 
guarantees to the N. Banking Co., 
Ltd., In respect of the society’s in- 
debtedness. Notices were sent out 
convening a special meeting of the 
society & Intimating that members 
would be asked to apply for loan 
guarantee shares. & that, falling 
applications, such shares would Iw 
issued to members to the exUmt to 
which tlioy were obliged to accept the 
sjame. This meeting w’^as held, &, no 
applications for loan guarantee shares 
being received, such shares were forth- 
with allotted to members in accordance 
with the terms of the notice convening 
the meeting. An order for the winding 
up of the society was made, & the 
chief clerk included In the list of 
contributories the names of the 
persons to whom loan guarantee 
shares had been allotted. The 
members affected moved to vary 
the chief clerk’s certificate on the 
ground that they had been wrongly 
included in the list of contributories : — 
field : the liability of each member to 
accept loan guarantee shares was an 
original liability from the time of his 
Joining the soeJoty, Sc applts. were 
liable, as contributories, in respect of 
the loan guarantee shares allotted to 
them . — Re Fokbulen Co-Operative 
Agricultural Society, Ltd., [1930] 
N. I. 114.— IR. 
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INFANTS AND CHILDREN. 

Part II. — The Crown as parens patrise. 

26. Add. Annotcdion Conad. Be Oarroll, [1931] 1 K. B. 317. 


Part ill. — Civil and Legal 

42a. .] — Be Ksane, Lumlby v. Dbs- 

BOROUGH (1871), L. R. 12 Eq. 115 ; 24 L T. 
780 ; 19 W. R. 1026 ; svb nam. Be Kbane, 
Be Lumlby V. Desborough, 40 L. J. Ch. 
617. 

62. Add, Annotoiwn : — Retd. jRc L. A. & B. P. M., 
Official Receiver v. The Debtors (1926), 96 
L. J. Ch. 258. 


Capacity and Disabilities. 

esa. Bill drawn during minority.] — 

person is liable as acceptor of a bill of 
exchange, which was drawn while he was an 
infant, but was accepted by him after he came 
of age. — Stevens v. Jackson (1816), 4 
Camp. 164 ; 171 B. R, 63, N. P. ; euheequent 
proceedings, 6 Taunt. 106. 

101. Add. Annokdion : — ^Reld. Be MiUa, Mills v. 
Lawrence, [1930] 1 Ch. 664. 


Part V. — Contracts. 


146. Add., Annotation : — Reid. Express Dairy Co. 
V, Jackson (1929), 99 L. J. K. B. 181. 

149. Add. Annotation : — Ae to (2) Consd. Express 
Dairy Co. v, Jackson (1929), 99 L. J. K. B. 
181. 

160a. Contract for exchange of chattels.] — ^A con- 
tract for the exchange of chattels entered 
into by an infant is a contract for goods 
supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 62), 
s. 1. But an action by an infant pltf. for the 
recovery of a specidc chattel transferred to 
deft, under such a contract will not succeed, 
unless pltf. can show a total failure of con- 
sideration. The same principles apply in 
such an action as in an action for the recovery 
of money paid under a void agreement. — 
Pearce v. Brain, [1929] 2 K. B. 810 ; 98 
L. J. K. B. 559 ; 141 L. T. 264 ; 45 T. L, R. 
501 ; 73 Sol. Jo. 402 ; 93 J. P. Jo. 380, D. C. 

181. Add, Annotation : — Apld. Davies v. Beynon- 
Harris (1931), 47 T. L. R. 424. 

194. Add. Annotation : — Refd. Skipp v, Kelly 
(1926), 42 T. L. R. 258. 


207. Add. Annotation : — ^Apld. Pearce v. Brain, 
[1929] 2 K. B. 310. 

207a. Chattel transferred under void contract 

of exchange.] — ^P earce v. Brain, No. 160a, 
ante, 

209. Add. Annotation : — ^Refd. Pontypridd Union 
Grdns. v. Drew (1926), 90 J. P. 169. 

210. Add. Annotation : — Consd. Pontypridd Grdns. 
V. Drew (1926), 95 L. J. K. B. 1030. 

213. Add. Annotation : — ^Refd. Pearce v. Brain, 
[1929] 2 K. B. 310. 

216. Add. Annotations : — ^Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39; 
Place V. Searle (1932), 48 T. L. R. 320 ; 
Winnipeg Electric Co. v. Geel (1932), 48 
T. L. R. 057. 

279a, Flying Instruction — Infant law student.]— 

Hamilton v. Bennett (1930), 94 J. P. Jo. 
136 ; 74 Sol. Jo. 122, D. 0. 

847. Add. CUaiione -96 L. J. Ch. 258 ; [1926] B. 
& C. R. 19. 


PART IV. SECT. 2. SUB-SECT. 3, 

•o. DiUif of municipcUitv to maintain 
neglected children — Who are cfvUdrcn 
“ belonoing to ** munidpalUy.] — Be 
Johnson & Johnson, [1932] 2 w. W. R. 
593.~CAN. 

PART V. SECT. 2. 

8a* Life insurance.] — Under Sas- 
katchewan Insurance Act, 1925, o. 20, 
of 1924-25, 8. 175, a contract for life 
insurance entered into by an infant 
over 15 years old is fully binding on 
him, even though his promlraory note 
la accepted as oonditional payment of 


the first premium. He is not, however, 
liable on the note. — W estern Life 
Assurance Co. v. Armstrong, [19281 
2 W, W. R. 49.— CAN. 


PART V. SECT. 8. 

142 U. .1 — Imperial Bank 

OP Canada v. Reid, 11928) 3 D. L. R. 
198.— CAN. 

k. On appeal, 28 Man. L. R. 229. 

PART V. SECT. 4, SUB-SECT. 2. 

188 vU. .1 — Shepard v. 

Bruner (1915), 19 D. L. R. 869 ; 81 
W. L. R. 721.— CAN. 


tb. Whole contract must he rc- 
pudiated .] — party to an entire oon- 
' tract who seeks to repudiate it on the 
ground of bis infancy must repudiate 
Jt in toto, i.e. he cannot affirm pro- 
visioDB thereof which are beneSoial to 
him Sc repudiate other proviMons 
which he alleges to be prefudloial. — 
Henderson v. Minneapolis Rtebl Sc 
Maohinert Oo. 

119311 1 D. L. 

W. W. R. 613.— < 

PART V. SECT. 4. SUB-SECT. 8. 


OP Canada, Ltd., 
R. 570 ; [19301 3 


b. On appeal, 15 0. L. R. 53. 
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Part VI. — Misrepresentation as to Age. 


aesa* 8, F. Babixbtt v. Wklls (1862), 1 B. & S. 
836 ; 31 L. J. Q. B. 67 ; 6 L. T. 607 ; 26 
J. P.228; 8 Jur. N. S. 762 ; 10 W. E. 229 ; 
121 H. B, 924. 

Annoiaiitm$ PoUd. De Roo «. Footer (1862), 12 C. B. N. S. 
272. Oonid. Miller v. Blankley (1878), 38 L. T. 627. 


Raid. Brine t>. G. W. Ry. (1862), 2 B. & S. 602 : Sanndiey 
V. Mitchell (1863), 9 Jnr. N. B. 968 ; Leslie v. BheOl, [1914] 
3 E:. B. 607. 

373. Add. Annotation : — ^Refd. Be L. A. A 


B. P. M., Official Receiver t?. The Debtors 
(1926), 95 L. J.Ch. 258. 


Part VII. — Torts. 

S95a. .] — Hawuby «. AtBXANDBB (1930), 74 Sol. Jo. 247. 


Part VIII. — Property. 

464a. .] — SAI.SBUEYV. Bagott (1677), as 638a. Rig^ht to sell timber.] — M ason v. Mason 

reported in 2 Swan. 608 ; 36 B. R. 745. (1724), cited in Amb. at p. 371 ; Mos. at 

AnnoiaHon: — Coaid. Field v. Moore, Field o. Brown (1855), P* 246. 

7 De G. M. & G. 691. AnnotatUm .-—Conid. TulUt v, Tulllt (1759), Amb. 370. 


PART VI. SECT. 1. 

360 vlil. .) — Held : a minor, who. 

by falsely representini: himself to be a 
major, has induced a person to enter 
into a contract, is not estopped from 
pleading his minority to avoid the 
contract. — Khan Gul v. Lakha Singh 
(1928), I. L. H. 9 Lah. 701.— IND. 

•f. CorUract entered into through mia- 
represenUdion— Contract void — Whether 
infant estopped.] — Where an infant 
represents frandnlentlv or otherwise 
that he is of age He thereby Indnoes 
another to enter into a contract with 
him, then in an action founded on the 
contract the infant is not estopped from 
setting up infancy as a b^ to the 
action. — Gadigbppa Bxtimappa v. 
Balanqanua Bhimanganda (1931). 
65 L L. II. Bom. 741.— IND. 

PART VI. SECT. 2, SUB-SECT. 2. 

376 iii. .] — Where an infant boa 

obtained an advantage by falsely 
stating liimself to be of full age, equity 
will restore his lllgotten gains & reloaso 
the party deceived from obligations 
or acts in law Induced by the fraud. — 
Kumar Ganoanand Singh v. Maha- 
rajah Sir Ramrshwar Singh Baha 
DDR (1927), I. L. R. 6 Pat. 388,— IND 

876 iv. .] — Held : a minor, who 

has entered into a contract by means 
of a false representation as his age, 
though not liable under the contract, 
may. in equity, be required to return 
the benefit be has received by making 
a false representation as to his age, 
whether he be a deft, or pltf. — Khan 
Gul V. Lakha Singh (1928), I. L. R. 
9 Lah. 701.— IND. 

PART Vn. SECT. 1. 
if. General rule.] — An infant is liable 
for bis torts of all kinds, 6c the tender- 
ness of his Is immaterial, except 
when the oetTon is founded on malice 
or wont of care, — Continental 
Guaranty Coepn. or Canada, Ltd 
c. Mark (B. C.), tl926] 4 D. L. R. 707 ; 
119261 3 W. W. R. 428.— CAN. 

881 i. Tort independent of contract — 
Infant liable.] — ^An Infant who soils 
goods, of wlUoh he is In possession 
under a lien agreement. Is liable in 
damages for the oonvorsion, since it is 
not a wrong oonneotod with the 
oontract— MoOallum v. Urobak 
(Alta.), 119281 1 W. W. R. 137.-r<3AN. 

q i, ,] — ^A father, who negligently 

left a shot gun 6c shells whore they were 
aooessibie to his elevon-ycai'-old son : 


— Held : liable in damages to infant 
pltf., who was injured by the dischaige 
of the gun in the hands of the son. 
The fact that the mother of pltf. might 
have prevented the accident did not 
pievcnt recovery against the father 8c 
son by plif, — Blaok v. Hunter. [1925J 
4 D. L. 11. 285 ; (1925) 3 W. W. R. 
393.— CAN. 

Q ii. .] — A father is not re- 

sponsible at common law for the 
torts of his infant child, committed 
without his knowledge, consent or 
sanction, & not In the course of his 
employment of the child. — Bobby v, 
Chodikkb, [19281 3 W. W. R. 392.— 
CAN. 

q iU. .] — Where although a 

minor Is in a motor oar which is in his 
.sole or joint possession, another person 
is physicsdly running it, the former is 
not ** driving or operating " the oar 
within sect. 12 of Motor- Vehicle Act 
Amendment Act (1927), 1926-27, 

which provides that while a minor is 
living with liJs parent the parent is 
civilly liable for loss or damage sus- 
tainod by any pereon through the 
negligence of the minor in driving or 
operating a motor vehiedo on any 
highway," Deft., 16 years of age, 
hired a motor car from pltf. oo. to go 
for a drive, taking two other boys with 
hljn. The three boys agreed to share 
equally in paying for the biro of the 
car, although the oontract w'as signed 
by W, only. The car, through reck- 
less driving, was wrecked & W.*8 two 
companions killed. All tnroo took 
turns In driving, but at tbo time of 
the accident ono of the boys killed 
was at the wheel. The co. sued the 
infant W., & also his father, for 
damages to the car, contending that 
tbo father was liable under said 
sect. 12. Action dismissed : — Held : 
the appeal should bo dismissed as 
against the father & allowed as against 
the son. — Victoria U Drive your- 
self Auto Livery v. Wood & Wood, 
[1930] 1 W. W. R. 522, 633; 2 

2 D. L. R, 811 ; 42 B. 0. R. 291.— 
CAN. 

sg. XAabUUv of stranger.] — ^Pltf. was 
Injured by a bullet from an air-rifle fired 
from a window in deft.’s bouse by a boy 
of fifteen years, a friend of deft. *8 four- 
teen years old son : — Held : on the facts 
negligence on the part of deft, was not 
shown, 8c he could not be made liable for 
the wronrful act of the boy. — ^M ontb- 
SANTO vTdi Ubaldo, [1927] 3 D. L. R. 
1045 ; 60 O. L. R. 610.— CAN, 
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PART VIII. SECT. 1, SUB-SECT. 1.— 
C. (a). 

0 i. .] — Held : the estate of an 

infant, being an estate tail in possession, 
could bo sold under R. S. O. 1877, 
c. 137.— Rc Gray (189o). 26 O. R. 355. 

—CAN. 

sh. Execution of waveyance by infant 
— Application — By petition.] — Re 
Mills, Owen v. Campbell (1854), 4 
Qr. 630.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1.— 
C. (b). 

sj. Potcer to order sate^-On applica^ 
turn of offldai guardian — In foreclosure 
action.] — The rights of infants are 
protected & represented by the ofiloial 
guardian, who, in foreclosure actions, 
has the right to ask for a sale by the 
ct. In case he deems it in the Interest 
of the infant, while in England no 
offlclal is vested with the like powers. — 
Kemp v. Beattie, [1929] 1 D. L. R. 
55 ; 63 O. L. R. 176.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

r i, .1 — A conveyance of land or 

mtge. made by on infant is not 
absolutely void, but voidable. — ^M illb 
V. Davis (1860), 9 0. P. 610,— CAN. 

PART VIII. SECT. 8, SUB-SECT. 2. 

460 li. .] — L'Hirondelle t>. 

The King (1917), 16 Exoh. O. R. 196. 
—CAN. 

PART VIlI. SECT. 4, SUB-SECT. 1. 

4721. Person entering liable to account 
to infant — Whether applicable to tenant 
in cemmon.) — The general rule in 
equity, that an infant Is entitled to 
treat a person, who takes possession 
of his estate, as his bailiff or agent, 
applies to a case whore the party in 

S ossesslon is a tenant in common with 
[ie infant, although there has not been 
any ouster or exclusion of the infant, 
or any denial of his title. — O ourcier 
V. COURCIBR (1879), 20 Gr. 307. — CAN. 

PART Vni. SECT. 4, SUB-SECT. 8. 

•k. Bight to receive insurance moneys 
— Whether bond or security required .} — 
A guardian, appointed or oonstituted 
by Domestic Relations Act, 1927, 
o. 5 (Alta.), is authorised to receive 
8c manoM insurance moneys payable 
to the infant 8c to give a disoharge 
therefor ; &, when snoh money or pro- 
perty is received without action, the 



Oases 567-881a. 
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657. Add* Annotation: — Refd. The Fagemes, 
[1926] P. 186. 

557a. .] — A lease gi*anted to an infant is 

binding on him unless he repudiates it within 
a reasonable time after attaining his majority. 
— Davies v. Beynon-Habris (1931), 47 
T. L. B. 424 ; 75 Sol. Jo. 442. 

657a. .] — Hastings v. Obde (1840), 11 Sim. 

206 ; 69 B. R. 863. 

666. Add, Annotation : — Generally, Reid. Bepublica 
de Guatemala v, Nunez, [1927] 1 K. B. 669. 

669a. Covenant to disentail dc resettle — Ineffective 


as resettlement.] — Nightingale v, Ferrers 
(Barl) (1733), 3 P. Wms. 206 ; 24 B. B. 1031. 

AtmokOUm Beld. Tarletan v, LiddeU (1851), 17 Q. D. 390. 

685a. ' Not aooeptanoe of jointure.] — ^L ucy v. 

Moore (1780), 4 Bro. Pari. Oas. 843 ; 2 B. B. 
282, H. L. 

731a. Settlement with sanction of court — Effect 
of.] — A settlement made with the sanction 
of the ct. on the marriage of an infant, of 
certain funds alleged to represent the infaiit^s 
share under a will : — Held : not to operate 
as a confirmation of prior dealings by the 
trustees of the will. — Zambaco v, Oassavetti 
(1871), L. R. 11 Bq. 439 ; 24 L. T. 770. 


Part X. — Maintenance 

810. Add, Annotations : — Consd. Hyman v. Hyman, 
[1929] A. 0. 601. Refd. H. v. H. (1928), 

97 L. J. P. 84. 

831a. Ascertainment of period of twenty-one 
years.] — Testator, who died in Nov. 1893, 
gave his net residue, subject to certain life 
annuities which did not exhaust the income, 
in trust for a bachelor’s children who should 
attain twenty-one, with a gift over in default. 

In Mar. 1896, the judge ordered the surplus 
income to be accumulated for twenty-one 
years from testator’s death, i,e,, until 
Nov. 6, 1914, or until the bachelor’s previous 
death without leaving issue. During this 
twenty-one years’ period the bachelor married 
& died leaving three children, two of whom 
were still living. Temporary orders for 
maintenance were made. In Nov. 1914, the 
judge declared that as from Nov. 6, 1914, the 
two children then living were entitled to 
maintenance under Conveyancing Act, 1881 


and Advancement. 

(c. 41), s. 43 (1), but that notwithstanding 
sub-sect. 2 any income not so applied passed 
as on an intestacy. In July, 1927, the elder 
child attained twenty-one, & her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1926 (c. 20), s. 165, the 
order of Nov. 1914 ought still to be acted 
on with regard to the younger child’s con- 
tingent moiety : — Held : (1) the effect of 

sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, & the 
income of the younger child’s contingent 
moiety must in the first place be applied for 
her maintenance under Conveyancing Act, 
1881, B. 43 (1), & the balance could be validly 
accumulated under sub-sect. 2 ; (2) quite 
apart from sect. 165, the moment the elder 
child attained a vested interest as a member 
of the contingent class, there could bo no 


gruardiau ia not required to furnish 
a bond or other security, there beiu? 
uothingr in said Act authorising the cfc. 
to require said gruardian to give security. 
If, however, the guardian la forced to 
bring an aotiou in order to obtain the 
money, the practice of the ct. would 
require the money to he paid into ct. 
subject to its order, & security would 
probably be required before the pay- 
ment over to the guardian. — Re 
DoMTSTio Relations Act, 1927. Re 
PULKABRBK, [19281 4 P. L. R. 821 ; 
[19281 3 W. W. R, 323.—CAN. 


PART VIP. SECT. 8, SUB-SECT. 2.— 

B. (a). 

si. Bv mother purporting to act as 
guardian — Rent ara^pted after infant 
attained malority,] — Where a Hindu 
married woman with her two major 
sons & she purporting to act as guardian 
for her third son, an infant, granted a 
lease of a certain property of which she 
was in possession, for 21 years with a 
covenant for renewal for another term 
of 1 0 years, Sc the infant, after attaining 
majority, ratified the lease by accepting 
rent: — Held: the mother, who was 
not the guardian, could not enter into 
any contract on behalf of the Infant 
which would be binding on him ; & 
as the contract was void as regards the 
Infant, It could not be made good by 
ratification. — Mahendba Nath Sri- 
^Ni V . Kailabu Natr T)as (1927), 
I. L. R. 55 Calc. 841.— IND. 


PART X. SECT. 1, SUB-SECT. 1.— A. 

767 U. .1— It is the father’s 

duty to maintain & educate bin children. 


who are incapable of supporting thein- 
seJres, &, although the law has always 
recognised this duty, civil cts. have 
no direct means of enforcing this obliga- 
tion so as to compel him to maintain 
thorn out of property in which they 
have no interests. — Walter v, Walter 
(1927), I. L. R, 65 Calc. 731.— IND. 

sx. No civil liability to maintain .] — 
Under the criminal code, s. 242 (.3) (nt), 
the existence of a legal duty to provide 
noccHsarios is a condition precedent to 
criminal liability ; & there is no such 
legal duty imdcr the civil law of 
Ontario, & no such legal duty has been 
imposed by the criminal law. — R, v, 
WiuoHT, [1931] .3 D. L. R. 200 ; 60 
O. L. R, 456. -CAN. 

PART X. SECT, t, SUB-SECT. 1.— 

C. (a). 

788 V. Medical services 

rendered to stepson,] — Williams v. 
Clark (1927), 30 W. A. h, II. 11.— • 
AUS. 

«y. Statutory liability — Priority of 
contractual as agavist,] — Even if Wires’ 
& Children’s Maintonanoo & Protection 
Act, H. S« M., 1913, enables one who 
has maintained the infant children of 
another to hold their father liable to 
him for their maintenance apart fi*oin 
contract, nevertheless, where there is 
an express or implied contract between 
them on the subject the question of 
the liability of the father to the other 
party is governed thereby. — D b 
CLEROQ V. Bellbnb (Man.), [1929] 4 

D. L. R. 1060; 2 W, W. R. 206.— 
CAN 

Bz. jiction to enforce-^Pro- 
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cedurc.] — In the absence of an express 
or Implied contract between a parent 
liable under Maintenance Order Act. 
R. S. A., 1922, for the maintenance of 
a child & the pomou or institution 
which has maintained the child, the 
procodm-e provided for by sect. 6 of 
the Act must be resorted to where 
payment for said maintenance is sought 
from the parent. — Sisters of Ciiarii’Y 
OF the Provide NOE Ge.vekal Hos- 
pital OF Daysland V, Marty, 
Edmu.vton, City v. Marty (Alta.), 
(1929J 4 D. L. R. 707 ; 3 W. W. R. 
265.— CAN 

go, Jurisdiction of county 

cout'l,] — Infants Act, R. S. B. 0,, 1924, 
B. 80 (8). provides that “ any order 
made under this soot, may bo enforced 
in the same manner as an order made 
by a judge of the Supreme Ot.” ; — 
Held : the remedy so provided la the 
only one which can be resorted to, &, 
therefore, the county ct. Is without 
jurisdiction over an action brought 
under sect. 80 (4) of said Act by a 
municipality to recover expenses in- 
curred for the maintenance of a 
“ neglected ** child. — District Muni- 
cipality, Coldstream of v. Bellevue 
(B. C.). [1929] 4 D. L. H. 62 ; 2 

W. W. R. 597.— CAN. 

PART X. SECT, 1, SUB-SECT. 2.— A. 

8p. Agreement by third party to main* 
tain fw/oTif.}— Whore any person has 
expressly or Impliedly undertaken to 
pay for the maintenance of a child, 
neither the child himself, nor, if he is 
dead, his estate is liable for such main- 
tenance. — MoGuinkss V, MoGuinkss, 
11926) N. Z, L. It. 456.— N.Z. 
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questian of intestacy as to any part of the 
capital or income. — Be Mabeb, Waed v* 
Mabbb. [1928] Ch. 88 ; 97 L. J, Ch. 101 ; 
188 L. T. 818. 

888. Add. Annoiatione : — Distd. Re Reade-Revell, 
CreUin v. Melling, [1030] 1 Oh, 52. Reid. Be 
RaJne, Tyerman v. Stansfield, [1920] 1 Oh. 
716 ; B>e Pulford, Fulford v. Hyslop, [1930] 
1 Oh. 71 ; Stem v. I. R. Oomrs. (1930), 16 
Tax Oas. 148 ; Be Jones, Meacock v. Jones, 
[1932] 1 Oh. 642. 

840. Add. Annotation : — ^Refd. Be Jones, Meacock 
t^. Jones, [1932] 1 Oh, 642. 

1006a. Whether limited to chiidren living at 

date of win.] — Fbbbmantlb v . Taylor 
( 1808), 16 Ves. 863 ; 33 E. R. 791. 

1067. Add* Annotation : — Distd. Be Reade-Revell, 
CreUin v. MeUing. [1930] 1 Oh. 62. 

1058a. .] — Testatrix, who died after 

the commencement of Trustee Act, 1926 
(C. 19), by her will directed the trustees 
thereof to set apart a specific sum, to accumu- 
late & capitalise the income thereof, until A. 
should attain the age of twenty-one years ; 
&, if A. should attam tliat age, then to pay 
to her the income of that sum during her life 
& after her death to hold the capital sum 
in trust for her children : — Held : as the 


trust for A„ for a contingent interest for her 
life, did not carry the intermediate income, 
the trustees had, upon the prcmer construc- 
tion of Trustee Act, 1925 (c. 19), s. 31, no 
power to apply that income towards A.*s 
maintenance. — Be Reade-Revsll, Orellin 
V. Melling, [1930] 1 Ch. 62 ; 99 L. J. Ch. 
136 ; 142 L. T. 177. 

1059. Add. Annotations: — Consd. Be Ralne, Tyer- 
man V. Stansfield, [1929] 1 Oh. 716. Distd. 
Be Reade-ReveU, CreUin v. MeUing, [1930] 
1 Oh. 62. 

1060. Add. Annotation: — Distd. Be Reade-ReveU, 
CreUin v. MeUing, [1930] 1 Ch. 62. 

1066. Add. Annotations: — As to (2) FoUd. Be 
Stokes, Bowen v. Davidson, [1928] Ch. 176. 
Expld. Be Raine, Tyerman v. StansUeld, [1929] 
1 Oh. 710. 

1074a. To enable business to be carried on — 
Giving raarantee for firm of which son was 
partner.] — Held : an advance to the son, 
within the description in a settlement of 
money advanced “ to enable him to carry on 
his business.*’ — ^Berry v. Morse (1847), 1 
H. L. Oas. 71 ; 9 B. R. 678, H. L. 

By petition.] — Be Coobb, [1883] W. N. 

169 . 


PART X. SECT. 1, SUB-SECT. 2.— 

H, (0). 

9841. One fund supplementary to 
other — Resort had to primary fund first,] 
— Testator directed that simis of 
£3,000 should be invested & held for 
each of his children, & should be paid 
over to each of them at the age of 
twenty-five, & empowered Ids trustees, 
for marriage or equipment in business, 
to pay to a oliild, although not yot of 
that age, any portion of that sum. 
The residue of his estate he left in 
liferent to his wife & in fee to Ids 
children equally. In a question as to 
whether the wife’s liferent or the income 
of the children’s legacies was Jiablo 
primo loco for the cost of maintaining 
& educating the children : — Held : as 
the children wei-e vested in separate 
estate, the cost of their maintenance & 
education fell to he mot in the first 

g lace out of the income of that estate. — 
:eb*s Trustees t>. Ker, S. C. 

52.~~SCOT. 

PART X. SECT. 1. SUB-SECT. 2.— N. 

1066 1. Expression of contrary inten- 
tion — What constituies — IHrectton for 
accumulation of income until con- 
tingency,)— Tos^tov bequeathed to 
each of his four daughters the sum of 
£1,000 If & when she should attain the 
age of 21, Sc in the meantime he 
direoted that the money should bo 
lodged on deposit receipt In a bauJk in 
the iolnt names of his Imstees & each 
of his daughters. Sc should so remain 


during the minority of each daughter, 
& on each daughter attaining the ago 
of 21 the amoimt. with the accrued 
interest, was to be paid to her. & 
testator directed that his trustees 
should not otherwise invest the said 
moneys. Should any daughter dii5 
before attaining the age of 21, her 
legacy, with the accumulation of 
income, was to bo divided equally 
among the surviving daughters. 
Testator devised Sc bequeathed all the 
remainder of his property to his son 
if & when his son should attain the age 
of 21 , provided that during the minority 
of his son the income of testator’s 
lands was to be paid to testator’s wife 
for the support of herself & the 
children. Sc they were to have a right 
of resldenoe in the testator’s dwolling- 
house. The residue of testator’s pro- 
perty, other than his lands, house 
property. Sc the furniture in his 
dwelling-house, was to be sold, & the 
sum refused placed on deposit receipt 
in a hank in the joint names of his 
trustees, & not otherwise invested, the 
interest thereon to accumulate, & the 
accumulation thereof with the principal 
to be Tiaid to the testator’s son on his 
attaining the age of 21. Provision was 
then made in the event of the son dying 
before attaining arc. The income 
derived from the lands was found to bo 
inadequate for the support of testator’s 
vdfe & children: — Held: (1) the ct. 
had jmisdictlon to apply the Income 
derived from the money ropi’oscnting 
the legacies bequeathed to each of the 
children towards tho maintenance, 


support. Sc education of each such 
child during his or her minority if the 
ct. was of opinion that tho moneys 
otherwise available for such main- 
tenance, support, Sc education were 
insuflaclont, the direction in the will 
for tho accumulation of income until 
each olilld should attain the age of 
21 not being tho expression of a ** con- 
trary Intention ” within Conveyancing 
Act, 1881 (0. 41). 8. 43 (3), which would 
prevent the application of sub -sect. 1 
of that section ; (2) the ct. had juris- 
diction to disregai'd tho direction as to 
the lodgments of the amomits of tho 
legacies on deposit receipt & to direct 
ihem to bo invested in Stable securi- 
ties, as the predominating object of 
testator, as expressed in his will, was 
to provide for tho distribution of his 
property between his widow Sc children 
when the children come of age. Sc. 
pending that period, for their suitable 
support, maintenance. Sc education; 
Sc, as the direction in the will that the 
amoxmts should remain on deposit 
receipt was subsidiary thereto Sc was 
in conflict therewith, it must give way 
& be disregarded. — Re Lynch’s 
Trusts, Lynch v. Lynch, [1931] I. II. 
517.~IR. 

PART X. SECT. 2. SUB-SECT. 2. 

sv. Rule in India.] — ^There is no 
presumption in India that property 
acquired by a father In the name of a 
child is intended for his advancement. 
— Johnston u. Gopal Singh (1931), 
I. L. R. 12 Lah. 646.— INI?. 
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Part XI. — Care and Custody. 


1148. Add* Annotation -Refd. Ee Carroll, [1031] 
1 K. B. 317. 

1156a. .] — The welfare of a child is the para- 

mount consideration Riding the ct. in 
making an order as to its custody. But it 
is not the only consideration, & the next 
consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 
been impeached, & effect will be given to a 
parent’s right & desire for the custody of his 
child where the welfare of that child does not 
require a contrary decision . — Ite 'IMain, 


Thain V* Tayloe, [1926] Ch. 676 ; 96 

L. J. Ch. 292 ; 135 L. T. 99 ; 70 Sol. Jo. 
634, C. A. 

Annotaiion :-‘UM, Re CarroU, [1931] 1 K. B. 317. 

1158. Add. AnnotaMon : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

1160. Add. Annotation -Refd. Be Carroll, [1931] 
1 K. B. 317. 

1168. Add. Annotation Re Carroll, [1931] 

1 K. B. 317. 


PART XL SECT. 1. 

o !. Under ChUdren^a Protection Act, 
1927 — Effect of proneedinaa in macria- 
traU‘*8 court.) — Under Children *a Pro- 
tection Act, K. S. O. 1927. c. 279, 
8. 25, the fact that the proceedings in 
the magistrate's ot. do not prevent the 
judge of the Supreme Ct. from direotiug 
that the custody of the child be given 
to the parent, is recosrnised ; but If 
the judge is of opinion that the parent 
has neglected & deserted the child, 
or has so conducted himself that in the 
opinion of the judge he ought not to 
be allowed to set up his primd fade 
right to the custody of the child, he 
may in his discretion decline to make 
the order . — lU Chiemelkwski, 11928] 
2 D. L. K. 49 ; 61 O. L. R. Col.—CAN. 

sq. Jurisdiction of Supreme Cmiri — 
Of Ontario — Child adopted by defendant 
under Adoption Act, 1921 — Effect of 
order of county court Judye.) — Cuijjcn 
V. Kemp, [1925] 4 D. L. R. 579.— CAN. 

gr. Infant out- of juriadiction,] — The 
ct. has jurisdiction to make an order 
as to the custody of an infant although 
the infant Is l>eyond the territorial 
Jurisdiction of the ct, — Re Harding, 
[19291 2 1). L. R. 623: 63 O. L. R. 
518.— CAN. 

St. luJarUs Act, R. S. S. 1920 — 
Parents living apart — Right of 7nothtr.] 
— Sutcliffe v. Sutcupfe, [1930] I 
\V. W. R. 625 ; 2 D. L, R. 645.— CAN. 

sv. Under Child Welfare Act, C. A., 
1921 - ’ Successire ooplicatums .] — 
Martin r. Maritx, [1932] 3 W. W. It. 
273.— CAN. 

PART XI. SECT. 2, SUB-SECT. 1. 

p i. In case of male child.) — 

Where the question of the custody of 
an Infant Is Involved between parents, 
it is preferable In all ordinary ciroum- 
stancoi« in the case of a male child that 
it should be brought up by & have the 
care & guidance of its fattfer. — 
Parsons v. Parsons, [1928] N. Z. L. R. 
477.— N. Z. 

p ii. .]— Although the welfare 

of an infant is the paramount oon- 
sideratiou it is the settled practice that 
the claim of tho lather to custody must 
prevail unlesn the ct. is judicially satis- 
fied that the welfare of the child 
requires that the parental right should 
be superseded. — Re Johnson, Johnson 
V. Hall (19:W)), 43 R. C. H. 328.— 
CAN. 

PART XL SECT. 2, SUB-SECT. 4.— A. 

1126 iv. .] — A child 

Is further protected by Children’s 
Protection Act, R. S. O. 1927, c. 279, 
8, 25 (3), which provides that when 
it has been abandoned or deserted, or 
has been allowed by the parent to be 
brought up by a Children's Aid Society, 
or by another person, in circumstances 
which show that the parent was un- 
mindful of his parental duties, the judge 
shall not give the child to the parent, 
unJcris satisfied that, having regard to 
the welfare of the child, ho Is a fit 
person to have the custody of it. When 
once a child has been taken from its 


parents & made a ward of a Children's 
Aid Society & then placed out with 
foster parents, the parents have for- 
feited their natural rights, & others 
have acquired rights. The words 
having regard to the welfare of the 
child " indicate that tho intention 
of the statute is that the judge, in 
determining whether the parent is a 
fit person to have the child restored to 
him, should contrast the situation of 
the child in the care of its foster parents 
with that which it would occupy If 
restored to its natural parents. — Re 
Chiemelewski, [1928] 2 V. L. R. 49 ; 
61 O. L. R. 651.— CAN. 

1126 V. .1 — In exorcis- 

ing its jurisdiction, derived from the 
Ct. of Chancery, as to the custody of 
a child whom its parent has allowed 
to be brought up by another person 
at that person's expense, the duty & 

S ower of tho K. B. of Saskatchewan to 
ecide tho question of custody In 
accordance with the principle of equity 
that the paramoimt consideration in 
such cases is the child's w^elfare in its 
widest sense is not limited or impaired 
by Infante’ Act, R. S. S. 1920, c. 155, 
8. 7 (b). Therefore, although the ct. 
concludes that the parent has not been 
unmindful of bJs parental duties " 
udtbln said section, it should not, 
nevertheless, order the child to bo 
restored to him if In its opinion the 
child’s welfare in the widest sense, Le. 
its maloriol, moral, religious /t physical 
weU -being, requires that tho order 
should bo refused. — Re Rors, Ross v. 
McNeill & McNeill, [1928] 3 D. L. R. 
351 ; [1928] 2 W. W, R. 161 ; 22 Sask. 
L. R. 565,— CAN. 

1131 iii. .]— Where a child. 

shortly after its birth & after the death 
of Its mother, had been placed in 
charge of a relative by its father on 
account of his inabiliti’, under the 
GircumstauoeK, to retain personal 
custody of so young a child, 5c where, 
seven years later, tho fother having 
remarried, & being able to provide a 
comfortable borne not inferior to that 
In which the cliiid had been cai'cd for : 
— Held : the father was not lacking in 
affection, neither had ho been im- 
mindful of his parental duties, noi‘ had 
be surrendered his parental rights, & 
the presumption that it was in the 
child's best Interests to bo with its 
parent had not been rebutted. Sc tho 
father's claim must accordingly be 
preferred to that of the foster-parent. 
—Re Birn.EK, [1931 J N. Z. L. R. 121.— 
N.Z. 

r i. ValidUy of offreement .) — 

Chisholm v. Chisholm (1908), 40 
S. O. R. 115.— CAN, 

PART XL SECT. 2, SUB-SECT. 4.— B. 

1141 ii. .1 — Where a 

daughter, then being po^ fourteen 
years & eight months of ago & not 
without adequate intelligence to make 
a reasonable choice, expressed her 
desire to remain with resp. with whom 
she had been living happily for seven 
years, the ct. refused a writ of - 
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corpus to the mother. — Marshall v, 
Fournbllb, [1927] 2 D. L. R. 173 ; 
[1927] S. C. R. 48.— CAN. 


PART XL SECT. 4, SUB-SECT. 1. 

1151 XX. .1— Cody v. Cody, 

[19271 3 D. L. R. 349; 119271 1 

W. W. K. 603 ; 21 Saak. L. R, 391.— 

CAN. 

1151 xxi. .3 — Re Stangkr 

(Man.), [1929J 1 D. L. R. 944.— CAN. 

1154 iv. .] — Re Young, [1926] 

1 D. L. R. 511 ; 58 N. S. Ii. 372.— 

CAN. 

1164 V. .1 — Re Qbhm, Gehm v. 

Gatjbns (B. O.). [1927] 4 D. h. R. 
382.— CAN. 


1154 Vi. .] — The first & para- 

mount matter for the consideration of 
the ct. is the welfare of the child, which 
is not to be measured by money only 
or by physical comfort only, but is to 
be taken In Its widest sense. The 
moral & religions welfare of the child 
must be considered, as well as its 
physical well-being, nor are lies of 
affection to b*» disregarded though they 
ore not conclusive. — Walter v. 
Walter (1927), I. L. R. 55 Cole, 731.— 
IND. 


PART XL SECT, 4, SUB-SECT. 2.— A. 

aa i, .] — A father will not be 

deprived of tho custody of his children, 
merely because his wife prefers to live 
away from him. — Re Gray, [1925] 4 
D. L. R. 381.— CAN. 

aa ii. S. P. M. v. M., [1926] S. C. 
778.— SCOT. 

aa iii. .] — ^Whero a wife has 

deserted her husband & taken their 
cliildren with her, but is unablo to 
prove such conduct against him as 
would justify her in doing so, there is 
no just cause to deprive him of his legal 
right to tho custody of the children. — 
Re UZYDZ, Re Rozecki (Man.), [1927] 
1 U. L. R. 1110 ; [19271 1 W. W. R. 
380.— CAN. 

aaiv. .] — A father has an in- 
alienable right to the custody of his 
minor son, unless there are over- 
whelming circumstances to the con- 
trary, — Abdul Aziz Khan v. Nanhb 
Khan (1926), 1. h. R, 49 All. 332.— 
IND. 

aa V. .1 — Re Simonson, Simo 

SON V. Slaaten (Sask.), [1927] 

D. L. R. 643.— CAN. 

aa vJ. .] — On an application 

a father to obtain from the mother 
custody of an Infant son from six to 
seven years old, where there wefre no 
allegations of moral impropriety on 
either person's part : — Held : although 
from the point of view of the present 
happiness of tho child, the ct. might 
hesltato to remove him from the cus- 
tody of the mother, the paramount 
consideration of tho future aa well of 
the present welfare of tho child, who 
was just approaching a time of life 
when a father's care Sc guidance would 
bo all important, required that he 
should be In the custody of the father. 
—Re HylI'ON, 11928] N. Z. L, R. 146.— 
N.Z. 
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1170. Add* Annotation :• 
1 K. B. 317. 

1174. Add. Annotatwn ;• 
1 K. B. 317. 

1179. Add. Annotation:- 
1 K. B. 317. 


-Refd. Be CarroU, [1931] 
Retd. Re Carroll, [1031] 
-Refd. Re Carroll, [1931] 


1286. Add. Annotation 
1 K. B. 317. 

1242. Add. Annotation 
1 K. B. 317. 

1246. Add. Annotation ; 
1 K. B. 317. 


-Refd. Re CaiToU, [1931] 
-Refd. Re Carroll, [1931] 
-Refd. Re CarroU, [1931] 


Part XIa. — Adoption. 

See Adoption of Children Act. 1926 (c. 29), & caees infra. 


PART XI. SECT. 4, SUB-SECT. 2.~-G. 

o. nevsd., [1925] 1 D. L. R. 761; 

P I W. W. R. 378 ; 19 Sask. L. R. 

o i. ■ “-] — Where a child, upon the 
death of its mother, had been placed 
temporarily by the father in the care 
of a near relative under an arrangre- 
ment whereby he was to pay for its 
malntonance, but ho had failed to 
keep up the payments, & upon his 
remarriage the relative refused the 
custody of the child to Its father : — 
Held : in the circumstance, the father 
had not surrendered his parental right 
over the child, nor had the prim/i fade 
presmuptlon that it was for the child's 
beneflt that it should be in the custody 
of Its natiual parent been dl^laoed. — 
Re [1928] N. Z. L. R. 158.— 

N.Z. 

PART XI. SECT. 4, SUB-SECT. 3.— A. 

St. Child handed to faiher — <£• in 
custody of faiher* 8 relalions.l—A wife, 
living apart from her husband, met 
hlni in the street, placed the younger 
child of the marriage, a girl aged five 
months & at that time in a delicate 
state of health, in his arms, &. left the 
child with him. The mother mode no 
Inquiries as to the provision which the 
father was able to make for its care, 
nor did she afterwards make any 
Inquiries os to its welfare. The father 
having died, the mother brought on 
action for delivery of the child against 
relatives of the father, in w^hoso care 
the child had been plfiu^ed by liim. 
Circumstances in which the ct. ordered 
delivery of the child to the mother. 
Sernble : the mother had not aban- 
doned the child within Oustedy of 
Children Act, 1891 (c. 3].— M ‘Lean 
V. Hakdik, [1927 J S. C. 344.— SCOT. 


PART XI. SECT. 4, SUB-SECT. 8.— B, 

b 1. Adultery — Jntered of child 

first const deraiion.] — Adultery by a 
wife ought not to he regarded for all 
time & under all circumstances as 
sufficient to disentitle her to access to 
or even to the custody of the children. 
The ct. will have regard to the par- 
ticular circumstances of each cose, 
alw’ays bearing in mind that the benefit 
&; the interest of the infant is the 
paramount consideration. — Bolton v, 
Bolton, [1928] N. Z. L. R. 473.— N.Z. 


PART XI. SECT. 7, SUB-SECT. 2.— A. 

1216 ii. Bight of court of 

appeal to inter fere.] — Re Paisley, [1928] 
1 D, L. R. 403.-^AN. 


o I. .]—Re Habdino, 

[1929] 2 D. L. B. 623 ; 63 0, L. R. 
618.— CAN. 


1221 1. Infant to be freed from 
improper restraint .] — The writ of habeas 
corpus is the proper remedy of a mother 
who wishes to regain posHesHlon of her 
child illeg^ly kept or detained from her. 
— Stevenson v. Plobant, [1925] 4 
D. It. R. 536 ; [1925] 8. 0. R. 532 ; 

[19271 A. 0. 211 ; 96 L. J. P.C. 1 ; 
me T. 265 ; 43 T. h. R- 6.— CAN. 


PART XI. SECT. 7, SUB-SECT. 2.— 
B. (0). 

1239 i. Nurse.] — The parents of a 
child placed it In the care of a nurse 
employed at an hospital shortly after 
its birth. The parents then had no 
home of their own, & were in poor 
oii'cumstanoes, the mother was blind, 
& the father’s sight seriously impaired. 
When the child was about three yearn 
old, the parents had a home of their 
own, & though the child was well 
treated at the hospital the parents did 
not have free access to him, & were 
losing touch with him : — Held : the 
child should be banded over to the 
father. — Re Rogers (19'23), 19 Tas. 
L. R. 11.— AUS. 

sv. lielatioe — Entrusted with custody 
by faiher <£r mother .^ — Xivenko v. 
YAGOn, [1928] 4 D. h. R. 955 ; [19281 
8. C. R. 421.— CAN. 

PART XI. SECT. 7, SUB-SECT. 4. 

1262 i. Hutband against wife-— 

Child out of the jurisdiction, 1 — Upon an 
appln. under Infants’ Act, R. S. U., 
c. 186, by the father of an infant, for 
an order for the custody of the infant, 
it was held as the infant was not at the 
time resident in Ontario, the Supreme 
Ct. of Ontario had no jurisdiction. 
As the procedure under Infants’ Act 
is an alternative procedure to the 
procedure by writ of habeas corpus, 
the jurisdiction must be limited to cases 
where a writ would be granted ; & a 
writ 'Will not be granted where the 
person directed to be produced in ct. 
is without the jurisdiction. It is only 
in extraordinary oircuiustanoes that the 
ct. will appoint a guardian to an infant 
who resides abroad. & has no property 
in the jurisdiction ; He in this case the 
circumstances were not so extra- 
ordinary as to call for the exercise of 
this jurisdiction.^ — Re Shanp, [1928] 

2 D. L. R. 981 ; 62 O. L. IX. 145.— CAN. 

PART XI, SECT. 8. SUB-SECT. 3. 

e i. Grounds for setting order 

aside— Order signed by tuH> justices — 
Only one present at heaHng.] — Re 
Mailman. [19271 2 D. L. R. 529 ; 47 
Can. Grim. Cas. 106 ; 69 N. 8. R. ^1 ; 
subsequent proceedings, [19271 3 D. L. R. 
nil ; 59 N. 8. B. 884,— CAN. 

• ii. Mistrial. I — On appeals 

by a father from orders made on 
petitions under the Act respecting the 
Adoption of Children, R. 8. 11. C. 1924, 
c. 6, whereby his infant children were 
taken from Ids custody & control & 
given for adoption Into the caw 6c 
oustody of the rospeotive petitioners : — 
Held: there had been a mistrial & 
a new healing was ordered. — Painter 
tj. McjOabb, Sheppard v. McCabe, 
[1928I2D.C.R. 13; [1B28] 1 W. W. R. 
140 ; 30 B. C. R. 249.— CAN. 

»w. Implied right of further applica^ 
turn — Necessity for change of circum- 
stances,] — The principle that orders as 
to the custody of cmldron are subject 
to further application & are to be 
treated as if expressed to be made 
" until further order ” does not enable 
applications for custody to be made 


from time to time under the same 
cirourastanoos as those which existed 
at the time the existing order for 
custody was mode. An order award- 
ing the custody of a child is subject 
to the doctrine of res judicata with 
respect to 8dl questions affecting the 
matter up to the time it was rendered. 
If, however, a change la shown to have 
arisen in the circumstances of the 
parties since the order was made 
which warrants a reconsideration of 
the question, the ct. will not be bound 
by the order, but will use its discretion 
In view of the altered conditions, 
always keeping in mind the fact that 
the welfare of the child is the para- 
mount consideration. — Wallis v, 
Wallis & Grant, [1929] 2 D. h , R. 
253 ; 1 W. W. B. 631 ; 23 S. L. K. 
489.— CAN. 

sx. Order not final.] --Ao order for 
custody of an infant is never final in 
the sense that It cannot bo changed &, 
while it is better for an infant generally 
that its ouirtody should not be changed 
back & forth, yet it is much more 
desirable that It should he changed 
than that it should remain where it is 
not in the best Interest of the child 
that it should be. — Cairns v. Cairns 
(No. 2). [1932] 1 W. W. R. 864 ; 1 
D. L. R. 774 ; 26 Alta. L. R. 145.— 
CAN. 

PART Xla. 

80 . Effect of — Under Adoption Act .] — 
Re Warren (1926), 37 B. 0. R. 322.— 

CAN. 

ff. By agreement .] — Under Child 
Welfare Act. C. A., 1924, c. 30. as 
amended in 1926, o. 4, s. 15, a person 
who, when a child within the said Act. 
was adopted under an ogrooment 
entered into prior to Sopt. 1, 1921 1 
between a person having his or her 
legal guardianship, & the adopting 

S arent has the same status, including 
tie right of inheriting from hU or her 
foster parents dying alter said amend- 
ment, except as to property expressly 
limited to heirs of the body, os If he 
or she were their child by natural 
birth, whether or not said adopted 
person was a “ child ” when the amend- 
ment came Into force, & Is, therefore, 
to be deemed the child of the foster 
parents for the puimoses of Life lusm*- 
ance Act, 0. A., 192^4, c. 99. The Act 
does not, however, create a new canon 
for the construction of wills. Therefore, 
where the adopted daughter was the 
niece of the foster father’s wife, & his 
wiU, after making provision tor said 
adopted daughter by name, gave part 
of the residue of his estate to his & 
his wife’s next-of-kin, the daughter 
took under the residuary bequest as 
his wife’s niece & not as testetor’s 
child. — Re SooTT Estate, [1928] 1 
W. W. R. 168.— CAN. 

8Z. Registration of adoption.]— An 
authority to adopt was presented for 
registration by the adoptive son’s 
natnral lather, who was then his nearest 
male agnate* treating the son as having 
passed Into the adoptlYe family . 
Registration was eftectod, the register- 
ing officer ha'ring satlsftw Wmselt, as 
required by sect. 41, that the i^erson 



Cases 1267—1491. Engusb Ain> Empibe Digest Supplbuent. 


Part XII. — Religion and Education 


1257. Add, AnnotcMon : — Refd^ Be OamiU, [1^31] 
1 K. B. 317. 

1258* Add, Annotation : — ^Reld. Be OarroU, [1931] 
1 K. B. 317. 

1262. Add, Annotation : — ^Refd. Be OarroU, [1931] 
1 K. B. 317. 

1266. Add, Annotation : — ^Retd. Be Carroll, [1931] 
1 K, B, 317. 

1269. Add, Annotation: — ^Reld. Be Carroll, [1931] 
1 K. B. 317. 


1272a. “J — Radcocjffb BBAoarrr 

(1862), 18 L. T. O. S. 316. 

1274. Add, Annotation: — As to (3) Refd. Be 

CarroU, [1931] 1 K. B. 317. 

1302. Add, Annotation : — As to (1) Raid. Be 

CarroU, [1931] 1 K. B. 317. 

1806. Add, Annotation: — As to (2) Raid. Be 

CarroU, [1931] 1 K, B. 317. 


Part XIII.— 

1482. Add, Annotation : — Refd. Be CarroU, [1931] 
1 K. B. 317. 

1441a. Necessity for citation of next-of-kin of 

minor.] — The ct. refused to appoint the 
paternal uncle guardian to a minor, for the 
purpose of instituting a suit on his behalf 
against the mother in reference to the 
validity of the wiU of the minor’s father, 
without first citing Hie mother to show cause 


Guardianship. 

why such an appointment should not be 
made. — In the Goods o/ Jenkins (1869), L. R. 
1 P. & D. 690 ; 38 L. J. P. & M. 72 ; 21 L. T. 
300 ; 33 J. P. 712. 

1448. Add, Annotation : — Generally^ Refd. Be 
CarroU, [1931] 1 K, B. 317. 

1491. Add, Annotation : — ^Refd. Be CarroU, [1931] 
1 K, B. 317. 


presenting was entitled to do so 
according to sect. 40, & It not liaving 
been objected that he was not so 
entitled : — Held : the document was 
duly registered, since the nat\iral 
father, as the adoptive son's nearest 
male agnate, was the proper person to 
act as his natural guardian in the 
absence of any guardian Judicially 
appointed ; fvurther, that any doubt 
upon the facta was removed by the 
certihoate of the registering officer. 

— V*E.VKATA.PPAYYA V, VENKATA 
Ranga Rao (1928). I. L. R, 52 Mad. 
175.~-IND. 

sa. Adoption order — Form of — Need 
not show facte giving jurisdiction ,] — 
lie Mombiujqukttb (N. S.), (19291 1 
D. L. R. 794 ; 61 Can. Grim. Cas. 218. 
—CAN. 

sb. Foiocr of court to change name,] — 
He X., [1930] 3 W. W. R. 640.— CAN. 

sd. Exemj^ion from succession duty,] 
— The child in question herein : — 
Held : to be one to whom testator in 
question stood for not less than ton 
years immediately prior to his death 

in the acknowledged relationship of 
a parent," within sect. 2 of Succession 
Duty Act, R. S. B. C. 1924, &, there- 
fore, the amount going to her Tinder his 
will was entitled to exemption under 
sect. 4 of said Act. — Redmond v, A.-G. 
FOB Bbitisii Columbia, [19311 3 

W. W. R. 18 ; 44 B. C. K. 390.— CAN. 


PART XII. SECT. 1, SUB-SECT. 2. 

1266 vl. Unless prejudicial 

to child,] — Be Laubin (1927), 60 

O. L. R. 409.— CAN. 

k 1. Not interfered with — Effect 

of Child Welfare Act, C. A., 1924 (c. 30). 
ss, 2, 188.] — Be Skalkski. Popham v. 
Bkbtband, [1927] 1 D. L. R. 781 ; [1927] 
1 W. W. R. 355 ; 47 Can. Grim. Cas. 81 ; 
36 Man. L. R. 221.— CAN. 


PART Xin. SECT. 1. 

■X. Infants Act, B, S, S„ 1920 (c. 155), 
8, 20— Effect o/.l— Ife Nakauchi 

Estate, [1927] 3 D, L, R, 1087 ; 
[19271 2 W, W. R. 607 ; 21 Sask. L, R. 
673.— CAN. 

gy. ^3 — 22^ Shebwin 

Estate, Be Langley Estate, [19271 
3 D. L. R. 1098 ; [1927] 2 W. W. R. 
609 ; 21 Sask. L. 11. 644. — CAN. 

PART Xlll. SECT. 2. 
sz. Surviving parent,] — Although 


Domestic Relations Act, 1927, c. 5 
(Alta.), does not express! v provide 
that where only one parent is living 
that parent shall be the ^ordian, the 
obvious inference from its provisions 
Is that so long as the surviving parent 
is a fit 8c proper person to have the 
guardianship, that parent is the 
guardian appointed or constituted 
by the Act," & the power given by 
seot. 04 to the ot. to appoint a guardian 
does not arise. — Be domestic Rela- 
tions AOT^ 1927, Be PULKABRKK, 
[1928] 4 D. L. R. 821 ; [1928] 3 W. W. R. 
323.— CAN. 


sa. Surviving parent.] — Seot. 24 of 
Infants Act. R. S. S. 1920 (o. 155), as 
amended by 1925-26 (c. 42), provides : 
" On the death of either parent, the 
surviving parent shall be the guardian 
of their infant children ” : — Held : this 
sect, appoints & constitutes the sur- 
viving parent the guardian without an 
order from the ct. being necessary, Sc 
being so appointed & constituted the 
guardian has the charge & manage- 
ment of the estate under sect. 28 of 
said Act ; Sc management of the estate 
includes authority to receive it. — lie 
Shebbeb, [19301 3 W. W. R. 229 ; 4 
D. L. R. 1011.— CAN. 


PART XIII. SECT. 3, SUB-SECT. 4. 

1377 i. Necessity for probate,] — 
Held : not necessary. — Be Pbitohard, 
[1930] 2 W. W. R. 112 ; 4 D. L. R. 
1030 ; 24 S. L. R. 480.— CAN. 


PART XIIL SECT, 6, SUB-SECT. 1.— A. 

1 j, Jurisdiction to appoint 

when parents unfit.] — /i^ Steele, [1930] 
2 D. L. R. 212.— CAN. 


sb. Calcutta Supreme Court,] — On an 
^plication, made by the father to the 
l^h Ct. in its original Jurisdiotioa, for 
being appointed a griardlan of the 
person Sc property of the Infant, there 
being no opposition on the part of any 
other relation of the infant : — Held : 
the Charter of the Supreme Ot. ^ve 
that ct. all the powers of the Ct. of 
Chancery in England & provided by 
clause 25 thereof that the Supreme Ct. 
should be authorised to appoint 
guardians Sc keepers for infants Sc 
their estates according to the order 
observed In England. Slnoe Guardian 
Sc Wards Act, 1890, 8. 3, saved this 
Jurisdiction of the Ohartered High Ots., 
this ot. had power to make the order 
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asked for. — Be Takunohandra Ghosh 
(1929), I. L. R. 57 Calc. 633.— IND, 

PART XIII. SECT. 6, SUB-SECT. 1.— 
B. 

1413 ili. .] — Guardians Sc Wards 

Act, VIIL of 1800, clearly shows that 
the ot. can ezerolsc its Jurisdiotion to 
appoint a guardian of the person of the 
minor even if he be possessed of no 
property. — ^Walter f>. Walter (1927), 
1. L. R. 55 Calo. 731.— IND. 

IQ 1 . . 3 — ^Where the husband la 

domioiled in Alberta at the time an 
action for divorce is begun the Supreme 
Ct. of Alberta has Jurisdiotion In such 
action to make an order awarding the 
custody of the children to the mother 
even though they have been removed 
by the father to a foreign state Sc are 
residing therein at the time of the 
appln. for the order ; Sc will where the 
merits warrant it make such an order 

J irovided it appears that under the 
aws of said state the order will be 
recognised as valid by the cts. thereof. 
— Goforth v, Goforth, [1929] 1 
D. L. R. 68 ; [19281 3 W. W. H. 483. 
—CAN. 

so. Not infant having interest in 
property of undivided Mitaeshara 
family .] — Gharib-Ul-Lah v. Khalak 
Singh (1903), 19 T. L. R. 447, P. C.— 

IND. 


PART XIII, SECT. 5, SUB-SECT. 2. 

sd. Consent of official guardian — With^ 
drawal of,] — Be Adminibtration Acrr, 
Be Haddon, [1027] 2 D. L. R. 747 ; 
[1027] 1 W. W. R. 737 ; 88 B. 0. R. 
328.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 3.— A. 


14561. Discretion of judge — Not inter- 
fered with unless erroneously exercised,] 
—Be Stone Sc. Balmain (1929), 1 
M. P. R. 192.— CAN. 

1468 Hi. .1— It Is not the 

praotioo of the ot. to appoint a married 
woman sole guardian of orphan chil- 
dren.— Hanoook, [19321 N. Z, L. R. 
318.— N.Z. 


so. Surviving parent — Notwithstand- 
ing statutory right,] — Notwithstanding 
the provlsionB of sects. 24 Sc 28 of 
Infants Act, R. S. S. 1920, with respect 
to oonstitatlng the surviving parent 
of infant ohudren their gnordlan Sc 
conferring authority on him or her 
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Part XIV. — Legal Proceedings. 


15d2» Add, Annotation : — Refd« Cooper v, Dum> 
mett (1030), 70 L. Jo, 394. 

1563a. .] — Practice Note, [1926] 

W. N. 8. 

1761. Add, Annotation : — ^Refd. Be Clayton’s Petn. 
(1927), 43 T. L. R. 66^. 

1771. Add, Annotation : — Oonsd. Be Picton, Picton 
V, Hcton, [1931] W. N. 264. 

1772. Add, Annotation : — Oonsd. Be Picton, Picton 
V, Picton, [1931] W. N. 264. 

1772a. .]-~Htobert v, Thurston, 

[1931] W. N. 171, O. A. 


1772b. .] — Be Picton, Picton v, Picton, 

[1931] W. N. 254. 

1841. For “ Pltf.’s solr. ought to be appointed” 
read ” Pltf.’s solr. ought not be ap- 
pointed.” 

1952. Add, Annotation : — Apld. Mansfield v, Robin- 
son, [1928] 2 K, B. 353. 

1961a. Liability to solicitor employed by him— 
General rulej — ^Marnell v, Picemobe 

(1796), 2 Bsp. 472; 170 B. R. 424, 

N. P. 


as such to toko chargo of 8c mauago 
thoir estate, the ot. still has juris- 
diotion to make an order, on the 
application of such parent, appointing 
him or her to aot as guardian, under 
bond, for the purpose of receiving 
certain moneys payable to the children. 
—Re Olason Estate, 11931] 1 

W. W. R. 504 ; 2 D. L. R. 530.— CAN. 

■f. Individual, not corporation.} — In 
appointing a guardian of the property 
of a minor the capacity 8c fitness of the 
individual have to be token Into con- 
sideration. It is for this reason that 
an individual only la appointed, by 
the ot., as guardian. — Ashalata Ray 
a. Society for the Protection of 
Ohili>ren in India (1930), I. L. R. 
58 Calc. 15.— IND. 

PART XIV. SECT. 1, SUB-SECT. 1. 

6h. Coment or authority of next friend 
of infant plaintiff — Neccseily for .] — 
Ryan v. Trask (Alta.), [1026] 1 
W. W. R. 772.— CAN. 

sr. Supervening insanity of infant.] — 
A pursuer in minority, to whom a 
curator ad liicni had been appointed, 
became Insane pendente lite : — Held : 
as the pursuer on becoming Insane 
ceased to have any persona standi in 
judicio, procedure taken by the oiu'ator 
after Incapacity had supervened was 
incompotout.--MooDiR v. Demtsteh, 
[1931] S. C. 5,')3.— SCOT. 

PART XIV. SECT. 1, SUB-SECT. 2.— B. 

k i. .1 — Stockton v. Webb, 

[1932] 3 W. W. R. 471.~CAN. 

sj. Action without next friend — 
Appearance hy defendant — Waiver .] — 
The bringing of an action by au infant 
without a next friend Is only an 
irregularity, which will bo waived by 
an unconditional appearanco by doft. — 
Huber v, Szkles & Szelkj?, [1929] 3 
U. L. R. 193 ; 2 W. W. R. 11 ; 23 
S. L. R. 499.— CAN. 


PART XIV. SECT. 1, SUB-SECT. 2.— 
G. (b). 

1605 i. Power to compromise — If for 
benefit of infant.] — Pltf., an. infant, 
suing by his next friend, was given 
judgment In the county ot. for 1529 
damages & oo.st8. Deft, told the next 
friend that he, deft., was sure to win 
on the appeal, & proposed a settle- 
ment. The next friend being alaxmed 
by doft. *8 statement signed a settle- 
ment on the following day in the 
presence of deft. 8c the latter's solr., 
whereby, in oonsldoration of the 
abandonment of the appeal, the judg- 
ment was reduced by $150 & doft. was 
given time for its payment. On 
deft.'s appln. an 


deft.'s appln. an order was made 
oonfirming the settlement 8c setting 
aside the execution. On appeal there- 
from :—IleUi t the order should be 
set aside.— Tburn v. Bozynskt, [1928] 
S D.L. R. 484; [1928] 2 W. W. R. 340; 
37 Man. L, R, 363.— CAN. 


PART XIV. SECT. 1, SUB-SECT. 6. 

sk. Oeneral rule.] — ^Where a suit Is 
brought by a minor pltf. to the know- 
ledge of, 8c without objection from, 
deft.. Sc pltf. becomes a major before 
the suit is heard 8c decided, it Is not 
a nullity, 8c is maintainable. — Ffli 
Binr V. Krokai Mondal (1927), 
I. L. R. 55 Colo. 712.— IND. 

PART XIV. SECT. 1, SUB-SECT. 10.— 
B. (d). 

h. Revad., 4 A. R. 449. 
si. Applications as to property.] — On 
applications respecting the property 
of infants costs must be kept down « 
the cheapest 8c most expooltious pro- 
cedure adopted. Where there is a 
choice 08 to the manner of procedure 
& the more expensive procedure is 
taken, the solr. can recover only those 
costs which would have been allowed 
him had the cheaper procedure been 
followed. — Royal Trust Co. v. 

Bonsall, [1925] 3 D. L. R. 141 ; [1925] 
2 W. W. R. 103 ; 19 Sask. L. R. 613.— 
CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1818 I. Necessity for separate repre^ 
sentotion. 1—Shaik Abdul Eauim v. 
Thakurdas Thakur (1928), I, L. T. 
55 Colo, 1241.— IND. 

p I. .] — Jones v. Gibbons, 

[1929] 4 D. L. R. 1067 ; 40 B. C. R. 
65.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (a) I. 

sm. Infant for whom appearance not 
entered.] — Held : it Is competent to 
appoint a curator ad litem, to a pupil, 
caUed as defender in an action, for 
whom appearance has not been entered. 
— Drummond’s Trustees v. Peel’s 
Trustees, [1929] S. O. C^. of Sess.) 
484.— SCOT. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (a) li. • 

■n. Chiardian responsible for document 
or transaction on which actwn founded.] 
— Venkatasomeswara Rao V. Laksh- 
MANASWAMi (1928), 1. L. H. 52 Mad. 
275.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— 

B. (b). 

1S66 1. Power to consent — To decree.] 
— Kumar Ganoanand Sikoh v. Maha- 
rajah Sir Rambshwar Sinoh Baha- 
dur. No. 1916 1, post. 

sx. Duration ■ of appointment.] — A 
guardian ad litem appointed for a 
minor doft, by the trial ot. continues to 
represent him in all stages of the lis, 
until such guardian has boon per- 
mitted to retire, or been removed, by 
the ot. ; & it Is he alone who can file 
an appeal on behalf of the minor. — 
Latafat Au Khan v. Muhammad 
Gar Khan (1929), I. L. R. 52 All. 
494.— IND. 
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PART XIV. SECT. 2, SUB-SECT. 5. 

1898 ii. .] — Hkwbtt V. Smith, 

[19271 S. A. S. R. 338.— AUS. 

PART XIV. SECT. 2, SUB-SECT. 7.— A. 

1916 i. Where fraud or collusion 

can be a31eoed.}—A suit by a minor to 
set aside a oonsent decree, on the 
allegation that a fraud was practised 
not on the ct. but on himself, is main- 
tainable. 

It is the duty of a guardian ad litem 
to be as vigilant in guarding the 
interests of the minor as he would be 
expected to be If his own Interests 
were Involved, 8c the ct. will ordinarily 
relieve the minor from the olleot of a 
oonsent decree Sc give him an oppor- 
tunity to defend the suit, if the guardian 
did no more than put his signature to 
a petition of compromise without 
considering for himself the question 
of benefit to the minor. But the ct. 
will not allow a minor to avoid a 
oonsont decree, if, in the circumstances, 
it considers that the settlement was for 
the benefit of the minor. — Kumar 
Ganoanand Sinoh v. Maharajah Sir 
Rameshwar Sinoh Bahadur (1927), 
I. L. R. 6 Pat. 388.— IND. 

g i. Negligence of guardian ad 

litem.] — ** Gross negUgenoo,” which 
may be intorpreted as culpable neglect 
of the interests of a minor doft., on 
tbo part of his guardian ad litem will 
entitle the minor to the avoidance of 
proceedings token against him. The 
negligence must bo such negligence as 
loads to the loss of a right which, if 
the suit had been defended with clue 
care, must have been successfully 
asserted. — Brij Raj v. Ram Sabup 
(1925), I. L. R. 48 All. 44.— IND. 

PART XIV. SECT. 2, SUB-SECT. 7.— B. 

1922 ii. .] — CUBBORN V. For- 

STALL (1843), 5 I. Eq. R. 531. — IR. 

1922 iii. .] — A decree for a sale 

in a mtge. caus^ ought not to rive the 
infant a day to show cause. — Cunton 
V. Bernard (1844), Drury temp. Bug. 
287.— IR. 

1922 Iv. .1 — A day to show cause 

ought not to be given to the minor. — 
Hutton v, Maynb (1846), 3 Jo. & Lat, 
586,— IR. 

1922 v. .1 — A final order of 

foreclosure should reserve a day for 
infant deft, to show cause. — London 
8c Canadian Loan 8c Agency Co. v. 
EVEltKTT (1881), 8 P. R. 489.— CAN. 

1922 vi. Infant need not show cause — 
Ontario practice.] — It Is not now neces- 
sary in a Judgment for foreclosure that 
a day should bo reserved for an Infant 
deft, to show cause. The rights of 
Infants are protected by the OffloJal 
Guardian, who in foreclosure actions 
has the right to ask for a sale by the ot. 
— Kemp v. Bbattos. [1929] 1 D. L. R. 
56 ; 63 O. L. R. 176.— CAN. 



Cases 2067—2198. English and Empire Digest Supplement. 


Part XV. — Wards of Court 


2027. Add, Annotations : — Apld. G'reenwayn?. A.-G. 
(1927), 44 T. L. R. 124. Refd. Hearts of 
Oak Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. 

2030. Add, Annotations: — As to (1) Refd. Re 
Lanyon, Lanyon v. Lanyon (1927), 43 T. L. R. 
714. As to (2) Oonsd* Be May, Eggar v. 
May (1931), 47 T. L. R. 615. 


2069. Add, Annotation : — ^Retd. Be Carroll, 11931 ] 
1 K. B. 317. 

2087. Add, Annotation: — ^Refd. Be Carroll, [1931] 
1 K. B. 317. 

2088. Add, Annotation: — Refd. Be Carroll, [1931] 
1 K. B. 317. 

2167a. .]— 22e Ouvb (1863), 8 L. T. 

667 ; 11 W. It. 819. 

See, also, No. 735, ante. 


Part XVII. — Protection of Infants. 

2196. Add, Citation : — ^28 Cox, 0. C. 43. 


PART XIV. SECT. 2. SUB-SECT. 10.— 
B. 

10. Official guardian — Defending aa 
guardian adlitem — Where legal guardian 
capable of aafegtiarding infant* a rights,] 
— Although under Official Guardian 
Act, R. S. A. 1022, c. 22, the Official 
Guardian becomes a guardian ad litem 
on being served with the statement of 
claim in an action against an Infant, yot, 
since by applying to the ot. he may be 
relieved of his position as guardian ad 
litem where there is a natural & legal 
guardian capable of safeguarding the 
Infant’s Interests, he incurs the personal 
liability for costs of an ordinary 
guardian ad litem where, instead of 
applying to be so relieved, he sees fit 
to defend the action. — Sheppard v, 
Robinson, [1928) 3 D. L, R. 347 ; 
[1928] 2 W. W. R. 235 ; 23 Alta. L. R, 
461.— CAN. 


PART XVII. SECT. 2, SUB-SECT. 8. 

•y. Causing child to be in danger of 
becoming immoral — Sufficiency of evi- 


dence — Parents unmarried.] — R. v, 
0KRAINKT2, [1930] 1 W. W. R. 826 ; 
53 Can. C. C. 340.— CAN. 


that the father & mother of an lllo- 
gitimate child are living together In 
adultery in the homo where the child 
is, is not sufficient to support a con- 
viction where there Is no evidence that 
the child’s morals ore endangered by 
the adultery. — R. v. Vahky, [19321 
O. R. 211 : 3 D. L. R. 95.— CAN. 

conviction 

under setit. 215 (2) of the Criminal Code 
is not Justified without proof of in- 
dulgence in sesnial Immoiality 8c 
indulgence, which must be shown to be 
such that it would be apparent to a 
child capable of understanaing. — R. v. 
Eastman, [1932] O. R. 407.— CAN. 

•d. ContrOnding to child becenning 
juvenile (klinquent — What mast he 
prrwed,] — Before a pomon can bo held 
gnilty under sect. 33 (b) ot Juvenile 
lleUnquents Act, 1929 (c. 40), of an 


act c^ontiibuting to a child becoming a 
Juvenile delinquent or likely to make 
such child a nivenlle delinquent, the 
child in question must have become a 
Juvenile delinquent. — Me Strom, [1930J 
1 W. W. R. 878 ; 53 Can. O. C. 224.— 
CAN. 

■f . Child growing up wUhout parental 
control.] — It appearing that a girl of 
15 yoars was aUowod to run the stroots 
at night, & there being abimdant 
evidence of her misconduct with men : 
— Held : a magistrate was Justified in 
finding that was “ growing up 
wltliout salutary parental oontrol & 
education ” within Children’s Pro- 
tection Act, R. S. O., 1927, soot. 1 {g) 
(vill), & was a neglected child within 
the Act.— Re I. M. (1930), 66 O. L. R, 
385.— CAN. 

PART XVII. SECT. 5. SUB-SECT. 1. 

u j, Liability of town — State- 

fnent of claim .] — Children’s Aid 
S otTFiTT V. North Sydney, [1932) 2 
D. L. R. 64.— CAN. 
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VoL XXVm. Oases 6— USa. 


INJUNCTION. 

Part I. — Nature of Injunction. 

5. Add. Annotation: — Refd. Blundy, Clark & Co. v. London & North Eastern Railway (1931), 

100 1m J. K. B. 401. 

Part II. — Jurisdiction. 


14. Add. Annotat^na : — As fo (1 ) Apld. Stevens v. 
Wming & Co., [1929] W. N. 53. Refd. Price 
V. Corpn. D’Energie De Montmagny, [1927] 
A. C. 363. 

20. Add. Annotation : — Apld. Rex Co. & Rex 
Research Corpn. v. Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 

22a. .] — ^Beddow v. Beddow (1878), 9 Ch. D. 

89 ; 47 L. J. Ch. 688 ; 26 W. R. 570. 

Annotations : — Coned. North London Ry. v. Q. N. Ry. (1883), 
11 Q. B. B. 30. Refd. Thomas v. Williams (1880), 14 
Oh. D. 864 ; Qnartz Hill Consolidated Gold Mining Co. v. 
Beall (1882), 20 Ch. D. 601 ; Bonnard v. Perryman, 
[1891] 2 Ch. 209 ; Jackson v. Barry Ry., [1893] 1 Ch. 238. 

36. Add. Annotations : — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers* Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 

86a. -.] — In an action by the A.-G. to 

restrain the breach of a statute, the ct. has 
jurisdiction to grant an injunction although 
the statute imposes a penalty, for example, 
a fine, for the breach. The grant of an 
injunction is an additional or alternative 
remedy. — A.-O. v. Sharp, [1931] 1 Ch. 121 ; 
99 L. J. Ch. 441 ; 143 L. T. 367 ; 94 J. P. 
234 ; 46 T. L. R. 554 ; 74 Sol. Jo. 504 ; 28 
L. G. R. 513, C. A. 

Annotation: — Consd. A.-G. v. rrcniicr Lino, Ltd. (1931 )> 
48 T, L. R. 104. 

86b. .] — The relators in this action had 

since 1928 operated a motor coach service 
between London & Aylesbury, & later under 
road service licences obtained under Road 
Traffic Act, 1930 (c. 43), s. 72 (1), & they 
alleged that defts. had operated a similar 
service on the same route without having firnt 


obtained a licence. In an action to restrain 
defts. from so operating the service, defts. 
contended that the action for an injunction 
did not lie, the only remedy being the statu- 
tory penalty : — Held : the claim for an 
injimction was maintainable although the 
statute created a new offence & provided a 
penalty. — A.-G. v. Prp:mier Line, Ltd., 
[1932] 1 Ch. 303 ; 101 L. J. Ch. 132 ; 146 
L. T. 297 ; 48 T. L. R. 104 ; 76 Sol. Jo. 852 ; 
30 L. G. R. 126. 

39. Add. Annotations : — As to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. Hughes 
V. Satchell (1926), 134 L. T. 93. Generally^ 
Refd. Musical Performers* Protection Assocn., 
Ltd. V. British International Pictures, Ltd. 
(1930), 46 T. L. R. 486. 

40. Add. Annotations : — Refd. Preston r. Raphael 
Tuck, [1926] Ch. 667 ; Musical Performers* 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T, L. R. 485. 

42. Add. Annotation : — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

46. Add. Annotations : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers* Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 

47. Add. Annotations: — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Salisbury & 
Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927) 2 
K. B. 566 ; Musical Performers* I^otection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 40 T. L. R. 485; A.-G. v. 
Premier Line, Ltd., [1932] 1 Ch. 30.3. 


Part III. — Interlocutory Injunctions. 

105a. 8. P. Great Western Ry. Co. v. Birming- 118a. .] — New Nimrod Co., Ltd. v. 

HAM & Gloucester By. Co. (1844), 3 L. T. Peruvian Pacific Ry., Ltd., International 

O. S. 317, L. C. Construction & Finance Syndicate, Ltd. 

& Craneshaw (1907), 61 Sol. Jo. 737. 


PART 1. SECT. 1. 

9 1. Where court cannot enforce per- 
finance.] — L aw v. Ottawa (jitt 
Public School Boa3u>. [1928] 4 
D. L. R. 483 ; 63 0. L, R. l.—CAN. 


PART II. SECT. 1. 

fs. General rule .] — The discretionary 
power to grant an injunction must be 
exeroised reasonably &; in harmony 
with well-establlsned principles. — 
Pratt v. Schbvbok (Sask.), [1926] 4 
D. L. R. 1169 ; [1026] 8 W. W. R 
667.-~OAN. 

18 iii. — — Kaulbaoh V. Boylan 
(1906). 1 E. h. R. 136.— CAN. 


PART 11. SECT. 4, SUB-SECT. 1. 

36 iii. .]— A.-G. for 

Alberta t?. I^eks Sc Courtney, [1932] 
3 W. W. R. 533.— CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

66 V. Alternative method of 

operation possible.] — Defts. in the 
carrying out of certain building opera- 
tions made use of mechauioai drills, 
which caused a noise, continuously 
during ordinary business hours, of so 
deafening a nature as to make it 
praoticalTy impossible for business to 
be oarried on In a building owned by 
pltf. oo. Despite the protests of the 
CO., no effort had been made by defts. 
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to conduct their operations during 
hours when business would not bo 
affected, or during ordinary business 
hours In some less noisy method. Such 
an alternative method could be used, 
though only at an Increase In the coat 
& duration of the operations : — Held : 
defts. were bound to take, & bad not 
taken, all reasonable precautions to 
minimise the nuisance created by them. 
Sc the injunction sbotild bo oontinuod 
until the hearing of the suit to restrain 
the use of the drills during certain 
hours. — Daily Telkoraph 
V. Stuart (1928), 28 S. R. 
191 ; 45 N. S. W. W. N .48.— 

AUS. 


epeciffed 
C3o., Ltd. 
N. 8. W. 5 



OaM 178-886. 


AND Emfibe Diassr Sufflbicsnt. 


178. AM, ArmataUm : — ^Refd. Page v. SootAisb 177. AM. AnnataMon : — ^FoM. Wall v. Exobange 
Insce. Oorpn. (1929), 98 L. J. K. B. 308. Investanent Ooppn., [1926] Ch. 143.. 


Part IV. — Perpetual Injunctions. 

109. Add* Annotation : — ^Refd. Gottliffet;. Edelston, [1930] 2 K. B. 878. 


Part V. — Mandatory Injunctions. 

270. Add. Annotation: — As to (1) Consd. Howard, 298. Add. Annotation : — ^Retd.lGrant v. Derwent, 
Flanders v. Maldon Oorpn. (1926), 135 L. T. 6. [1029] 1 Oh. 890. 


Part VI. — Injunction quia timet. 

816. Add. Annotation: — Consd. Peech v. Best 382. Add. Annotation: — Refd. Graigola Merthyr 
(1930), 99 L. J. K. B. 637. Co. v. Swansea Oorpn., [1928] Oh. 236. 

326. Add. Annotation : — Held. Pamworth v. Man- 836. Add. Annotation : — ^Refd. Graigola Merthyr 
Chester City Oorpn., [1929] 1 K. B. 633. Co. v. Swansea Oorpn., [1928] Oh. 236. 


69 ii. ,] — OUMBEIVLAND COAL 

& Ry. Oo. V. McDougall (1911), 9 
B. L. R. 204.-~CAN. 

PART III. SECT. 1, SUB-SEOT. 2.— B. 

k i. .] — Pratt v. Scheveck 

(Sask.), fl926] 4 I). L. R. 1169 ; fl920] 
3 W. W. R. 657.--CAN. 

PART III. SECT. 1, SUB-SECT. 2.— C. 

77 xxiv. — The Ap/itco, 

Ltd., gave a debenture to M. to secure 
a certain sum, constituting a floating 
charge over all the assets of the co. 
present or future, & prohibiting the 
creation of any mtge. or charge in 
priority to It. Afterwards the co. 
gave a debenture to W. to secure 
portion of the purchase-money of certain 
goods sold to it by W., & constituting 
a floating charge over the assets so 
sold. Siibsequehtly, W. recuvered a 
iud^ent against the co. for portion 
of rae money secured by his debenture. 
Sc issued execution, under which the 
sheriff seized goods of the oo. M. 
claimed the goods & the sheriff inter- 
pleaded. M. then instituted a suit 
to restrain the sale of the goods by the 
sheriff : — Held : an injunction should 
bo granted to restrain the sale for seven 
days, with leave to either party to apply 
for the appointment of a receiver or 
receivers of the goods, to which they 
were re.spectively entitled till the 
hearing of the case. — Mathikson v. 
Wahlkn (1928), 28 S. R. N. S. W. 189 ; 
46 N. S. W. W. N. 47.— AUS. 

PART III. SECT. 1, SUB-SECT. 2,— D. 

f i. Injwry to fishery.] — Moore, 

ETC. V. A.-G., [1927] I. R. 569.— IR. 

PART III. SECT. 1, SUB-SECT. 2.— E. 

117 xvl. .] — Moore, etc. v, 

A.-G., [1927] I. R. 569.— IR. 

117 xvii. .] — Deforest Phono- 

PTLM OP Canada, Ltd. v. Faaious 
Players Canadian Corp., [1929] 1 
D. L. R. 301 ; 31 Que. P. R. 278.— 
CAN. 

117 xviii. .] — McCau.um, SMira 

Co., Ltd. v. Uetcherman, [1932] 4 
D. L. R. 397.~-CAN. 

PART III. SECT. 1, SUB-SECT. 3,— 

B. (a). 

sb. Injunciifyn involving cemiinvAUion 
of illegal course of conduct ,] — ^Water 
Clauses Consolidation Act, 1897, Sc 
subsequent legislation in lieu thereof. 


requires that grants of use of water 
thereunder shall be circumscribod iu 
the maimer in which the licences held 
by deft. co. are circumscribed ; said 
licences provide that the territory 
within which the pow'or to be generated 
by the use of the water thereby granted 
may be sold, bartered or exchanged is 
an area within 50 miles of Rossland. 
Therefore the continuance of an Interim 
injunction restraining deft, co, from 
cutting off said power, which It bad 
been supplying to a oo. beyond such 
area, was refused, since it would require 
it to continue an illegal course of 
oouduct.— Granby Consolidated Min- 
ing, Smelting & Power Co. v. West 
Kootenay Power Sc Light Co., [1928] 
4 D, L. R. 724 ; [1928] 3 W, W. R. 
301: am.. [1929] 2 D. L. R. 651; 2 
W. W. R. 470.— CAN. 

PART III. SECT. 2. 

194 i. Whether granted after decision — 
To preserve property pending appeal .] — 
Injimction to preserve rights pending 
an apx>eal, granted. — ^P revbdoros v. 
I^RBVEDOROS (B. C.), [1927] 3 W. W. R. 
755.— CAN. 

194 iL ^.1 — Any judge of 

the Appellate Div. has the power to 
grant an injunction to preserve pro- 
perty ponding an appeal to that Div. so 
that the appeal wiTl not be nugatory 
if suocessfiu. — Spooner Oils, Ltd., & 
Spooner v. Turner Valley Gas 
Conservation Board & A.-G. for 
Ajjberta (No. 2), [1932] 2 W. W. R. 
641.— CAN, 

194 iii. Defts. applied 

for au tnjunotlon to stay implement- 
ing of judgment, pending an appeal 
therefrom to the Supremo d). of 
Canada. The judmont, which was 
drawn up Sc enDerod before this appli*- 
cation, orda^ that the lands in 
question in this action be vested in 
pltffl. There was no reservation of 
any kind In the judgment : — Held : 
under the ciroumstanoes the ot. haid no 
jurisdiction to grant the injunction. — 
Andleb V. Duke (No. 2), [1932] 1 
W. W. R. 672 ; 3 D. L. R. 210 ; 44 
B. C. R. 201,— CAN. 

PART IV. SECT. 1, SUB-SECT, 2. 

201 %. .1 — OodKBxmN V. Eager 

(1876), 24 Gr. 409.— CAN. 

PART TV. SECT. 1, SUB-SECT 4. 

217 vl. The et. will not 

70 


grant an inj unction to restrain the 
breach of a oontraot for the sale & 
delivery of future chattels, expressed 
in an afllrmatlvo form, even though 
the contract so expressed involves a 
negative in substance. In a case where 
damages would bo a complete remedy, 
where the contract is of such a nature 
that it cannot bo specifically enforced. 
Sc where payment for the goods in 
qnesUon has not been made. — Wood 
r. Corrigan (3 928), 28 S. R. N. S. W. 
492 ; 45 N. S. W. W. N. 134.— AUS. 

PART V, SECT. 2. 

240 ii. .]— To entitle 

pltf. to a mandatory injunction on an 
interlocutory application he must make 
out a strong primd facie case to the 
right which ho asserts & for active 
interference by the ot. If his right is 
reasonably clear, & particularly if 
there exists an urgent & paramount 
necessity for the injunction In order 
to prevent serious damage to pltf., the 
injunction will issue before trial. — 
I»RArr V. ScHEVKCK (Sask.), [1926] 4 
D. L. R. 1109 ; [1926J 3 W. W. R. 657. 
—CAN. 

PART V. SECT. 3. 

sd. Injunction to remove building .] — 
Gilpinville, Ltd. v. Dumaresq (N. S.), 
[19271 1 D. L. R. 730.— CAN. 

PART V. SECT. 4. 

267 ii. .] — ^Mandatory injunction 

refused, where the injury complained 
of was capable of being compensated 
by a small money payment, & It would 
bo oppressive to grant a mandatory 
injunction.— C arpet Import Co., Ltd. 
V. Beath Sc Co., Ltd., [1927] N. Z. L, R. 
37.— N.Z. 

267 ill, .1 — ^A person oazmot ask 

the ct. to sanction his wrongful act St 
allow him to pay monetary compensa- 
tion only. He may be oompeflod to 
undo his wrongful act. But ots. In 
India have a wide discretion in granting 
mandatory injunctions, 3c as a rule 
such Injunotlon will not be granted if 
the injury to pltf.'s leml rights Is small, 
monetary oompensatlon can he esti- 
mated, Sc is small, the granting ot 
injunction is oppressive on deft. Sc 
specially if there is delay on pltf. 'apart 
in protesting against the inju^ or in 
fliing the suit. — Dawson v. Rouhae 
Zamani Beguh (PRINCBSa) (1988)» 
1. L. R. 0 Ran. 456.--IND. 



VoL XXVUL-^XiijaiK^tiaiL Cases 889-~6S9« 


889* Add^ AnnoUMon : — RefS* Oraigola Meithy]* 
Oo, V. Swansea Oorpn,, [1928] Oi. 236, 

862. A^* Annotadon : — As to (1) Retd* Gh[*algola 


Mertliyr Oo. v, Swansea Oorpn.^ [1929] A. 0. 
344* 

369* Add, AnnotaMon: — Gonsd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 


Part VII. — Damages in lieu ( 

871. Add, Afmoictiion : — As to {X) Apld* Ooplovitch 
V, Williams (1929), 73 Sol. Jo. 484. 

888» Add, Annoicdion: — Retd. Bhagchand Dag- 
diisa Ghijrathi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 617. 

401. Add, Annotation: — Consd. Rely-A-Bell 


Part VIII.— Effect of 

464. Add, Annotation : — Retd. Lynde v, Nash, 
[1928] 2 K. B. 93. 

469. Add, Annotation : — Refd. A.-G. v, London & 
Home Ooimties Joint Electricity Authority, 
[1929] 1 Oh. 613. ^ 

607. Add, Annotation : — ^Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

611a. Encouragement by plaintiff.]— Coplo- 
VITCH V. WiMJAMS (1929), 73 Sol. Jo. 484. 

528. Add, Annotations : — Consd. Ariff v, Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. Refd. Canadian Pacific Ry. 
Co. r. R., [1931] A. C. 414. 

661. Add, Annot ations : — Refd. Grant v. Derwent^ 


f or in addition to Injunction. 

Burglar & Fire Alarm Co. v, Eisler, [1920] Ch. 
609. 

408. Add, Annotations : — As to (1) Apld. Price v, 
Hilditch, [1930] 1 Oh. 600. Refd. Horton’s 
Estate V, Beattie (1926), 42 T. L. R. 701. 
Oenerally^ Refd. Famworth v, Manchester 
City Oorpn., [1929] 1 K. B. 683. 


Conduct of Parties. 

[1928] Oh. 902 ; Ohatsworth Estates Oo. v, 
FeweU, [1931] 1 Ch. 224. 

568. Add, Annotations : — Consd. Marb4 v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Apprvd. Herbert Clayton & Jack 
Waller, Ltd. v, Oliver, [1930] A. C. 209. 

572. Add, Annotation, : — Consd. Marb4 v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

674. Add, Annotation : — Consd. Huntoon Co. v. 

Kolynos (Incorporated), [1930] 1 Ch. 628. 
575. Add, Annotation : — ^Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. 0. 
178. 

579. Add, Annotation : — Consd. Hyman v, Hyman, 
[1929] A. C. 601. 


Part IX. — Against whom Injunction may be Granted. 

585a. PubUc official.]— Rex Co. & Rex Research 608. Add, Annotation :- -Refd. The Jupiter (1927), 
CoiiPN. V, Muirhead & Comptroller- 137 L. T. 833. 

General op Patents, No. 842a, post. 


Part X. — Matters in respect of which Injunction may be 

Granted. 

618. Add, Annotation: — As to (1) Reid. Peech v, 629. Add, Annotation: — Refd. Express Dairy Co. 
Best (1930), 09 L. J. K. B. 637. v. Jackson (1929), 09 L. J. K: B. 181. 


PART VIL SECT. 1, SUB-SECT. 1. 

Dainagts 4b account of profits — 
Although defendant linble to penalty — 
Penalty not recoverable by party ay 
grieved,] — The right to gi’ant damages 
m addition to an Injunotion, is not 
limited by a statute which imposes a 
penalty not recoverable at the action 
of the person aggrieved. Where the 
ct. found that ^fs. were entitled to 
damages beoause deft, oo, operated 
motor Vehicles over routes to which 
pltfs. had been given a oertifioate 
under Motor Carrier Act. It ordered 
that an account be taken of the 
amount of money received by the co. 
while so operating, for oompexisation, 
Sc that this amount be ];>ald as damages. 
— LOTJNSBUBY V, SUTHBKLAKD MOTOR 
Bus Oo. (1928), 54 N. B. R. 7.—OAN. 

PART VIL SECT. 1, SUB-SECT. 8.— 
B. (a). 

411 1. Qmntum of damage sustained 


— Imury small.] — ^Tho rule laid down 
In Shelf er v. London Liakting Co, that 
damages in lieu of an Iniuuction may 
bo granted if the injury to pltf.^s legal 
right Is small, & capable of being 
estimated in money, « can bo ade- 
quately oompensated by a small money 
payment. & the case is one in whlob It 
would be oppressive to deft, to grant 
an injunotion. was applied herein, 
where pltf. sought a mandatory in- 
junotion because of the encroachment 
of deft.*B building on a few Inches of 
pltf. ’8 lot. — C lark 
11930] 1 W. W. R. 67 ; 1 D. L. R, 226 ; 
42 B. C. R. 71.— CAN. 


PART IX. SECT. 1. 

sd. Harimtr Commissioners — Blast- 
ing operations,] — Siluphamt v* St. 
John Harbour Combs. (1931). 3 
M. P. R. 145.— CAN. 
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PART IX. SECT. 3. 

tf. Oeneral rule .] — ^An injunotion. 
which is in' the nature of an exeoution. 
will only bo granted hi personam, & 
will not bo granted against any person 
Dot a party to the action. — M oors v, 
A.-O., 11930] I. R. 471.— IR. 

PART X. SECT. 2. SUB-SECT. 2. 

621 V. .] — Ohristib V. Frasbr 

(1904), 10 B. O. R. 291.— CAN. 

PART X. SECT. 2, SUB-SECT. 8.— A. 

sk. Enforcement of agreement to deliver 
produce to company,] — By the arts, of 
assoon. of a co., whoso business was 
to market the fruit grown by its 
members, It was provided that each 
member should deliver to the co. 
uinety-flve per cent, of his fruit 
immediately after each variety 
thereof should bo ready, suitable & 
fit for harvesting or picking but not 

36* 
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688a, Enforcement of contract contrary to terms 
thereof.] — Injunction refused. — Savage 
South Afbica, Ltd. t?. London Exhibitions, 
Ltd. (1899), 43 Sol. Jo. 761. 

649. Add. Annotation : — Consd. Ee Wait, [1927] 1 
Oh. 606. 

675. Add. Annotations : — Consd. Chatsworth 

Estates Co. v. PeweU, [1931 ] 1 Oh. 224. Refd. 
Torbay Hotel v. Jenkins, [1927] 2 Ch. 225. 

677a. .] — Where a breach of a restrictive 

covenant causes substantial damage the ct. 
has no discretion to award damages* in lieu 
of a mandatory injunction. This r^e applies 
whether the covenant is broken by the 
original covenantor, or by an assignee with 
notice. — Achilli v. Tovell, [1927] 2 Oh. 
243 ; 96 L. J. Ch. 493 ; 137 L. T. 805 ; 71 
Sol. Jo. 745. 

706. Add. Annotations: — Reid. Lord Strathcona 

S.S. Co. V. Dominion Cool Co.. [1926] A. C. 
108 ; Rely-A-Bell Burglar & Fire Alarm Co. 
V. Eisler, [1926] Ch. 609 ; Be Wait, [1927] 
1 Ch. 606. 

718. Add, Annolaiion : — Refd. Lord Strathcona 

S.S. Co. V, Dominion Coal Co., [1926] A. C. 
108. 

716. Add. Annotation : — FoUd. Rely-A-Bell Burg- 
lar & Fire Alarm Co. v. Eisler, [1926] Ch. 609. 

717. Add. Annotation : — Refd. Crediton Gas Co. v. 
Crediton U. C., [1928] Ch. 447. 

720. Add. Annotation: — Apprvd. Lord Strathcona 

S.S. Co. V. Dominion Coal Co,, [1926] A. C. 
108. 

724. Add. Citations 95 L. J. P. 0. 71 ; 134 

L. T. 227 ; 31 Com. Cas. 80; 16 Asp. 

M. L, C. 585. 

Add. A nnotations : — Distd. Ontario Jockey Club 
V, McBride, [1927] A. C. 916. Mentd. Torbay 
Hotels V. Jenkins, [1927] 2 Ch. 225. 

780a. .] — Williams v. Williams (1817), 3 

Mer. 157 ; 36 E. R. 61, L. C. 

Annotation : — Consd, Morison v. Moat (1851), 9 Hare, 211. 

735. Add, Annotation : — Refd. Behnko v. Bede 
Shipping Co., [1927] 1 K. B. 649. 


750. Add. Annotation : — Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 

755. Add. Annotation : — Consd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., .1927] 2 K. B. 566. 

785. Add. Annotations: — Apld. A.-G. V. Sharp 
(1930), 99 L. J. Ch. 441. Refd. R. v. Grain, 
Exp. Wandsworth Qrdns., [1927] 2 K. B. 205. 

800. Add. Annotation : — ^Refd. Notley v. Birming- 
ham (Bishop) (1930), 99 L. J. Oh. 306. 

807. Add. Annotation : — ^Apld. Wing v. Bum 
(1928), 44 T. L. R. 268. 

808a. Cancellation of affiliation.] — Injimction 

refused. — ^W ing v. Burn (1928), 44 T. L. B. 
258. 

811. Add. Annotation : — As to (8) Refd. Musical 
Performers* Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 

818. Add. Annotation : — ^Refd. Musical Performers’ 
Protection Assocn., Ltd. v, British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 
486. 

820. Add. Annotation : — Refd. Putsman v, Taylor, 
[1927] 1 K. B. 637. 

829a. .] — The first deft, entered 

the service of pltfs. as a traveller under an 
agreement by which he agreed that he would 
not at any time thereafter divulge or make 
known any of the trusts, secrets, accounts, or 
dealings of or relating to ” pltfs.* business. 
Upon leaving pltfs.* service, he entered the 
service of the second defts., who knew of 
the terms of the above agreement, &> he kept 
a list of pltfs.* customers in the district in 
which he travelled & divulged to a consider- 
able extent to the second defts. the terms 
upon which pltfs. did business : — Held : 
Itfs. were entitled to an injunction against 
oth defts., an order for delivery up of papers 
& books & damages. — Summers (Wiltaam) 
& Co., Ltd. v. Boyce & Kjnmond & Co. 
(1907), 97 L. T. 605 ; 23 T. L. R. 724. 


later than a oortain date in each year : 
— Held : the obll^ration imposed on 
each member of the oo. was not one in 
respect of which the ct. should at the 
instance of the co. grant an injunction. 
— Pakbnham Uppeb Fruit Oo., Ltd. 
V. ChioflBY, 11925] V. L. R. 27 ; 33 
C. L. R. 386; 31 Argus L. R. 
13.— AUS. 


PART X. SECT. 2, SUB-SECT. 3.— 
C. (b). 

656 fv, Contract of agency .} — 

The contract In question which was 
between a fruit grower Sl certain 
aasoens. for the marketing of the 
grower’s crops was hold by the ct. to be 
nothing more than a contract of agency 
not to bo specifically enforced by way 
of injunction or receivership. — 
Kelowna Growers* BxrnANOE & 
Okanagan United Growers v. De 
Caqueray (1922), 70 D. L. R. 865 ; 
[1922] 3 W. W. R. 1116.— CAN. 


655 V. .}— Ross V. Canadian 

National Rys., (1928J 2 D. L. R. 880 ; 
U9281 1 W. W. K. 940 ; 37 Man. L. R. 
279.— CAN. 


PART X. SECT. 4, SUB-SECT. 1.— 
A. (a). 

sl. To restrain illegal act — Un> 
authoriaed acts of ficrvani.]— The ct. 
will not grant an interdict restraining 
i/he CO. from doing certain illegal acts 


on the more ground that a servant of 
the CO. has committed such acts when 
the CO. not only has not authorised 
such acts, but has expressly pro- 
hibited its servants from doing the 
acts complained of. — G oli>bwid v. 
South African Amalgamated Jewish 
Press, Ltd., [1929] A. D. 441.— S. AF. 

PART X. SECT. 4, SUB-SECT. 1.— 
A. (b). 

n. Add ** (1914), 20 B. C. R. 216.” 

PART X. SECT. 6. 

810 V. .] — A grocer kept 

on his premises a soda water fountain, 
from which he filled empty aerated 
water bottles tendered to him by 
members of tbo public. Among the 
battles so tendex^d wore some em- 
bossed with the name of a firm of 
aerated water manufacturers. The 
manufacturers Intimated to the grocer 
that, when selling their wat^jrs, they 
always retained the property in their 
bottles, &; that, in using their bottles 
without their consent, the grocer w'as 
participating in the illegal use of their 
property. The grocer having ignored 
their intimation, the manufacturers 
sought interdict against his use of 
their bottles. After a proof as to the 
circumstances in which the manu- 
facturers allowed to their customers 8c 
to the public possession of their 
bottles ; — Held : members of the 
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public wore not precluded from 
acquiring a right to use the manu- 
facturers* bottles, & the tendering by 
members t*f the public to the grocer of 
bottles embossed with the manu- 
factiiroi*8’ name did not certiorate the 
grocer that such bottles were in fact 
the property of the manufacturers, 
the grocer was under no duty to the 
manufacturers to Inquire into the 
history of each bottlo tendered to him ; 
interdict refused. — XjErrcH & Co., Ltd. 
V. Leydon ; Barr 8r. Co., Ltd. v. 
Macgroghegan, llUSOj 8. C. 41 ; affd., 
47 T. L. K. ; 81 H. L.— SCOT. 


PART X. SECT. 6. 

sm. To restrain director employee 
from setting up rival business — <£? 
canvassing former customers .] — The fact 
that deft, had boon a director Sc 
employee of pltf. oo. hold not to entitle 
it to an injunction restraining him, aiter 
ho had resigned his employment, from 
carrylugr on a rival business for himself 
or from canvassing customers of the 
CO. with whom he became acquainted 
during such employment, wmere he 
had not taken away any written lists 
or other materials pertaining to the 
oo.’s business Sc obtained by him in the 
course of his employment, although he 
continued to hold in the more legal 
sense his position as director. — 
Waite’s Auto Transfer. Utd. v. 
Waite, [1928] 3 W. W. R. ^49.— CAN. 
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880a. In 1909, V. 8c Oo., defts. 

in an action, were endeavouring to perfect 
a syetem known as the “ 0. A. v.** system, 
for lighting motor cars by electricity, 8c the 
A. I., Ltd. who were pltfs., were licencees 
of patents for a dynamo suitable for the 
electrical lighting of motor vehicles. The 
parties, with a view to utilising pltfs/ dynamo 
^ m connection with the “ 0. A. V.” system, 
agreed for one year that pltfs. should give 
defts. the “ sole selling agency *’ for the 
dynamo, which was to be supplied at cost 
price ; defts. were to use their best endeav- 
ours to introduce 8c sell the d 3 niamo, 8c were 
not to become directly or indirectly interested 
in the sale of any other dynamo, 8c the parties 
were to mutually communicate improvements 
in such dynamo. Defts. were to be allowed 
a commission of 10 per cent, on cost price, 
8c the ultimate profits were to be equally 
divided, but the agreement was not to 
create a partnership. Defts. during the 
pendency of the agreement received certain 
testimonials. After the termination of the 
agreement, pltfs. brought an action to restrain 
defts. from using or publishing these testi- 
monials, & moved for an interlocutory 
injunction : — Held : defts. were sole pur- 
chasers or sole consignees of pltfs.’ goods 
upon special terms, that there could not be 
implied from the agreement a contract 
between the parties, that all information of 
which defts. became possessed during the 
pendency of the agreement should not 
afterwards be used by defts. for other pur- 
poses, 8c that a fiduciary relationship had not 
been established between the parties as would 
have existed had defts. been in fact pltfs.’ 
agents. — Accumulator Industries, Ltd. v . 
Vandbrvell (0. A.) 8c Oo. (1912), 29 R. P. 0. 
391. 

835a. Mining report.]— New Nimrod 

Co., Ijtd. v. Peruvian Pacific Ry., Ltd., 
International Construciton 8 c Finance 
Syndicate, Ltd. 8 c Crankshaw (1907), 61 
Sol. Jo. 737. 

839a. Particular^.] — Pltf. 

in this action claimed an injunction to 
restrain deft.,, who had been in pltf.’s 
employment as works manager 8c chemist, 
& who during his employment had 
acquired knowledge of secret processes 
for the manufacture of various articles 
made of rubber sponge by pltf., from dis- 
closing such processes. Deft, on this pro- 
cedure summons asked for further 8c better 
particulars of the secret processes : — Held : 
deft, was entitled to such particulars, but 
that they must be disclosed only td three 
exports not trade rivals of pltf., deft, himself 
8c liis legal advisers, 8c the order must be in 
such a form as to prevent the persons to 
whom the secret processes were communi- 
cated from disclosing them, 8c copies of the 
particulars must be returned to pltf. when the 
proceedings were closed. — Sorbo Rubber 
Sponge Products, Ltd. v . Depbies (1930), 
47 R. P. 0. 454. 

889b. •] — Pltf. CO., who were 

manufacturers of a vai^iety of chemical pro- 
ducts, including a boiler disincrustant named 
“ Algaloid ” claimed tliat the latter was pro- 
duced by a secret process. They sought to 
restrain deft., who had been in their service 


for some years 8c ultimately as works mans^r, 
from using or disclosing information obtained 
in their service. In particular pltfs. alleged 
that deft, was only enabled to make 8c sell 
a product “ Descalit ” by the wrongful use 
of information. Pltfs. also alleged that deft, 
had made & taken away copies or had wrong- 
fully carried in his memory extracts from a 
secret formulae book. Deft, denied that 
there was any secret process & that he had 
wrongfully taken 8c used any information : — 
Held : deft, had not made or taken away 
copies of formulae from the book, which in 
fact was a costings book, & deft, was not 
warned as to secrecy when he entered employ- 
ment in which he learned the processes with- 
out difficulty ; am injunction would not be 
granted to prevent using knowledge that had 
thus become his own ; dishonest or sur- 
reptitious obtaining of knowledge would 
have been upon a different footing, but no 
obligation could be implied not to use know- 
ledged honestly acquired. — United Indigo 
Chemical Co., Ijtd. v. Robinson (1931), 49 
R. P. C. 178. 

842a. Against public official.] — Where a pub- 

officer, the Comptroller-General of 

Patents, claims the right to disclose informa- 
tion to the public which pltf. in an action is 
primA fade entitled to withhold from pub- 
licity, it is proper to restrain that public 
official from taking a step which would result 
in tliat information being disclosed. — R ex 
Co. & Rex Research Oorpn. v , Muirhkad 
8c COMFrBOLLER-OENBRAL OP PATENTS (1926), 
96 L. J. Ch. 121 ; 136 L. T. 568 ; 44 R. P. C. 38. 

853a. Conversion of goods — Perishable goods.] — 

Pltfs., who were an American co., carried on 
business as exporters of fruit. They had 
been exporting fruit from Colombia for many 
years, 8c they had a large number of contracts 
with the growers of l&manas & dealt with 
about 97 per cent, of the exportable bananas 
in that country. Under those contracts the 
bananas which were to be sold to pltfs. 
became the property of pltfs. as soon as they 
were severed from the trees. Defts. im- 
ported into England a cargo of bananas, 
under contracts which they had made with 
a co-operative society formed by some of the 
banana growers in Colombia, who desired 
to break down pltfs.’ monopoly 8c find 
another outlet for their produce. Pltfs. 
claimed that 2,041 stems of bananas, an 
unidentified part of the cargo imported by 
defts., were from growers with whom pltfs. 
had contracts, or were from estates covered 
by those contracts, & they obtained an 
interim injunction restraining defts. from 
converting to their own use or otherwise 
dealing with or in any Fay disposing of 
bananas, the property of pltfs., save by 
delivery of the same to pltfs. or their agente : 
— Held : the order for an interim injunction 
was unsatisfactory 8c embarrassing, because 
(1) the bananas were perishable; (2) the 
order did not identify the bananas, dealings 
in which it was sought to restrain ; (3) it 
did not order deliveiy to pltfs. The order 
must be varied by ordering the sale of a 
specified number of bananas to be selected. — 
United Fruit Co. v. Frederick Leyland 
& Co., Ltd. (1930), 144 L. T. 97 ; 47 T. L. E. 
33 ; 74 Sol. Jo. 735, 0. A. 
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888. Add. Annoftaiion: — A» to (2) Refd. Mu^cal 
Performers’ Protection Asi^cn., Ltd* v. 
British International Pictures, Ltd* (1930), 
46 T. L, B* 486. 

904. Add. Annotation : — ^Refd. Tolley v. Pry (J. S.) 
& Sons (1929), 46 T. L. R. 108. 

906a. .] — society, composed mainly 

of architects, was formed into a co. limited 
by guarantee under Cos. Acts. By its arts, 
of assocn. membership of the society was 
open to persons qualified in certain ways 
approved by the council of the society, & 
paying a certain entrance fee ds yearly 
subscriptions ; & members were authorised 
to use the letters “ M. S. A.” as a professional 
designation. Deft., who was an architect, 
but had never been & was not a member 
of the society, used the letters M, S. A.” 
as a professional designation. The society 
brought an action against him for an injunc- 
tion, which he did not defend, & by its state- 
ment of claim alleged, among other things, 
that the continuous & exclusive use of the 
letters by its members had jpven the letters 
a definite meaning & value in the minds of 
the public, A the use of them by unauthorised 
persons would damage the society. On 
motion for judgment in default of appear- 
ance ; — Held : pltfs, were not entitled to an 
injunction. — Society op Architects v. Kend- 
rick (1910), 102 L. T. 520; 26 T. L. R. 
433. 

906b. Use of professional designation implying 
membership — Of professional institution.] — 
Pltf. society was incorporated in 1886, 
under Cos. Act, 1867, as a co. not for gain 
without the use of the word “ limited ” 
under licence of the Board of Trade. In 
1886 pltf. society recommended its members 
to adopt as their professional designation the 
use after their names of the term ’’ Incor- 
porated Accountant. * ’ By 1905 that designa- 
tion had come to mean to that section of the 
public who had dealings with accountants 
a member of the society, which, by its system 
of tests & examinations, had conferred upon 
its members the valuable privilege of a 
recognised status for ability & integrity. 
In that year deft, association was incoiporated 
under the Cos. Acts as a co. limited by 
^arantee. Shortly after its incorporation 
its council recommended its members to 
adopt the designation “ Incorporated 
Accoimtant ” with the addition of the 
abbreviation “ Lon. Assocn.” In an action 
by pltf. society against deft, assocn. & G., 
one of its members, claiming (a) an injunction 
to restrain G. from using in connection with 
his business of accountant the desi^ation 
” incorporated accountant,” A (6) an injunc- 
tion to restrain deft, society from holding out, 
by advertisements or otherwise, that its 
members were entitled to use such designa- 


tion : — Held : the designation incor^ 

§ orated accountant ” was a fancy & not a 
escriptdve term, Sc had come to denote 
membership of the society, &, thesrefore, that 
the unauthorised use of it inflicted an injury 
on pltf. society, in respect of which it was 
entitled to maintain an action. Pltf. society 
had a pecuniary interest in preventing deft, 
assocn. from attempting, by representations 
& inducements held out to members of the 
professions, to reduce the status of pltf. 
society by conferring improperly an indica- 
tion of that status. Pltf. society was entitled 
to the injuncMons which it claimed. 
— Society op Accountants Sc Auditors 
V. Goodway Sc London Assocn. op 
Accountants, Ltd., [1907] 1 Ch. 489 ; 76 
L. J. Ch. 884 ; 96 L. T. 826 ; 28 T. L. R. 
286 ; 61 Sol. Jo. 248. 

Jnneiation : — Distd. Society of Architeots v, Kendrick (1910). 
102 L. T. 626. 

906c. After expulsion.] — Deft, took 

honours at the final examination for member- 
ship of the Institute of Chartered Accountants 
in England Sc Wales, but he was afterwards 
adjudicated a bkpt. Sc was excluded from 
membership under the provisions of the 
charter of the institute. After his exclusion 
deft, continued to use letter-paper headed 
“ Honours Pinal. Institute of Chartered 
Accountants.” In an action by the institute 
for an injunction the evidence was that this 
heading conveyed the impression that deft, 
was still connected with the institute : — 
Held: though deft, was entitled to state 
that he had obtained honours in the examina- 
tion, the institute was entitled to an injunc- 
tion against his making the statement in 
such a way as to lead to the belief that he 
was a member of the institute or was con- 
nected with it. — ^Institute op Chartered 
Accountants op England & Wales v. 
Hardwick (1919), 36 T, L. R. 342, C. A. 

923a. Misrepresentations — As to what took 

place in court.] — Gillette Safety Razor, 
Ltd. V. Pbllett, Ltd. (1909), 26 R. P. C. 
688 . 

928. Add, Annotation : — ^Dbtd. R. v. Payne, [1896] 
1 Q. B. 677. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Russell, C.J). 

929a. Publication by newspaper — Commenting on 
matters in dispute.] — Guilding v. Morel 
Brothers, Cobbett & Sons, Ltd, (1888), 4 
T. L. R. 198. 

Sect. 30.— OTHER PURPOSES. 

959a. Bottles of manufacturer marked with name — 
Whether refilling by another person re- 
strained.] — ^Applts., who were manufacturers 
of aerated water, marked their name on the 
bottles Sc claimed an exclusive right of 
property in them. Resp. was a grocer who 


PART X. SECT. 8« SUB-SECT. 4. 

b i« Land bought with notice of prior 
equity. ] — Hoopjerv, 8b«th & Hamilton 
(1905), 7 Terr. L. 11. 27 ; 2 W. L. K. 
194.— CAN. 

I i. S. P. Canadian Paoipio Rt. Oo. 
V. Oalqary (1887), 5 Man. L. R. 37. — 


PART X. SECT. 14, SUB-SECT. 2. 

906 i. Use of lettero implyina member^ 
diip — Of profeseional institution — 


“ 17. A /*] — INSTITUTB OF CSARTBRXD 
Aocountanto of Manitoba v. Bkl- 
lamy^ 1927J 3 D. L. R. 1071; (1927) 
2 W. W. R, 106 ; 36 Bfoa. L. R. 463.— 

CAN. 


PART X. SECT. 27. 

987 vli. In 1883 W. being 

seized of certain lands, conveyed ban 
thereof to G. in fee, desoribiiig the 
same by metos & bounds, &, after- 
wards, died, having devised the other 
half to M. There was a house on the 

74 


lands in question so situate that half 
of it was on the portion granted to Q., 
8c half on the portion devised to M. 
No speoltlc mention of the house was 
made either In the deed to O. or in 
the will. M. now ooinmenoed, in 
defiance of G.*b protests, to pull down 
the half of the house situate on the 
land devised to her, 8c G. applied in the 
present action for an iniunction to 
restrain the same : — Held : he was 
entitled to the relief dalmed.— Wray 
V. MOBBiaOK (1886), 9 O. R. 180.— • 
CAN. 
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had no contractual relationship with applta., 
& he had in his shop a soda founts by 
means of which he supplied ouatomers with 
aerated beverages for consunmtion off the 
premises. The customers had to bring a 
bottle or other receptacle, & in practice 
reap, filled it without examination & without 
inquiring into the customer’s right to use it. 
Occasionally applts.* bottles were used in 
this way* In an action by applts. against 


reap, to restrain him from receiving from 
cummers bottles marked with applts.’ name 
for the purpose of filling them with beverages : 
— Held : there was no duty on resp, to 
ascertain which bottles were applts.’ property, 
& the action failed. — Lettch {William) d; 
Co., Ltd. v. Lbydon ; Barr (A. G.) & Co., 
Ltd. V, Macgboghbgan, [1931] A. C. 90 ; 
100 L. J. P* C. 10; 144 L. T. 218; 47 
T. L. R. 81 ; 74 Sol. Je. 836, H. L. 


Part XI.- 

990. Add. Annotation: — As to (1) Retd. Vander- 
pant V. Mayfair Hotel Co., [1930] 1 Ch. 138. 
992. Add. Annoiaiion : — ^Reld. Vanderpant v. May> 
fair Hotels Co. (1929), 27 L. G. R. 762. 
1000. Add. Annotation : — Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 
566. 

1028. Add. Annotation : — As to (1) Refd. Catton v. 
Ashwell & Nesbit (1927), 44 T. L. R. 130. 


Procedure. 

1134. Add. Citation: — 2 R. P. 0. 73. 

1163a. Order must identify goods— Injunction to 
restrain dealing with part of cargo.] — ^United 
Fruit Co. v. Frederick Leyland So Co., 
Ltd., No. 853a, ante. 

1208. Add. Annotation : — ^Refd. Manchester Corpn. 
V. Famworth, [1930] A. C. 171. 

1216. Add. Annotation : — Refd. Horton’s Estate v. 
Beattie (1926), 42 T. L. R. 701. 


Part XII. — Breach of Injunction and Remedies Therefor. 

1346. Add. Annotation : — Refd. Boyce v. Morris Motors (1927), 44 R. P. C. 106. 


PART XL SECT. 1, SUB-SECT. 1.— A. PART XL SECT. 2, SUB-SECT. S.-~C. 


PART XL SECT. 6, SUB-SECT. 2. 


b, Heoad., 2 A. H. 226. 

PART XL SECT. 1, SUB-SECT. 1.— 
B. (a). 

968 vi. .] — In an action 

brought by a ratepayer as pltf. on 
behalf of himself Sc other citizens in the 
municipality, except the mayor, aider- 
men, & councUlors thereof, for declara- 
tions Sc an Injunction restraininfir tlio 
erection of a town hall, the A.-Q. Sc the 
corpn. of the town were jolnod as deft., 
the only relief claimed against the 
A.-G. being a declaration : — Held : as 
pltf. was interested only as one of the 
public, the A,-G. was a necessary pltf.. 
Sc in the absence of special circum- 
stances the A.-G. was wrongly joined 
as a deft. — Qurban v. A.-G. Sc 
Brighton CX>rpn., [1928] a A. S. H, 
457.— AUS. 

PART XI. SECT. 2, SUB-SECT. 2. 

sp. Plaintiff — Having only equitable 
interest.] — Inbmotlon granted. — B ksin- 
NETT V. White, [19261 1 D. L. R. 95 ; 
affg., [1926] ^ D. L. R. 560 ; 57 

O. L. R. 171.— CAN. 

gt. Having mere intercsse 

termini.] — Pltf. having a more interesse 
termini is not necessarily debarred 
from maintaining an action for 
injunction. — Midnapur Zamindabi Sc 
Oo., Ltd. v. Ram E!anai Singh Dro 
Dabpa Saha (1925), L L. R. 5 Pat, 80. 


PART XI. SECT. 2, SUB-SECT. 8.— 
B. (b). 

1085 L Fact of appearance — Must be 
disposed.!— M aokeV v. Mackey (B. 0.), 
[1929] 4 D. L. R. 658.— CAN. 


1046 I. Urgency — Preservation of 
property in dispute .] — ^Wilmot v. Mait- 
land (1851), 2 Gr. 656.— CAN. 

PART XI. SECT. 2, SUB-SECT. 7, 

1083 I. The application — Ne/sessUy 
for fun disclosure of facts ,] — Yarmik 
V. Yarmib, (19251 2 D. L. R. 1215.— 
CAN. 


PART XL SECT. 8. SUB-SECT. 1. 

d L S, P, Davidson Sc Vancouver 
Terminal Grain Co. v. North 
Western Dredging Co. Sc Vancouver 
Harbour Combs. (1925), 35 B. C. R. 
634.— CAN. 


PART XL SECT. 6, SUB-SECT. 1. 

tv. Duration of injunction omitted 
from order— Rigid to amend.] — Deft., 
who was employed by pltf., covenanted 
that he would not, in the event of the 
termination of that employment, 
directly or Indirectly solicit op Influence 
customers in a certain district for a 
period of three years. He committed 
a breach of the covenant, & pltf. 
brought on action claiming an injunc- 
tion restraining deft, for three years. 
An interim order was made restraining 
deft, until a specifled date, S:, subse- 
quently, an order was made by consent 
whereby deft, was restrained from 
committing, or attempting to commit, 
any breach of the covenant, simpllcJter, 
& without stating the period for whioh 
the order operated : — Held : the in- 
tention of tho parties was to restrain 
deft, during the currency of the period 
of prohibitTon stated in the covenant ; 
Sc the ot. had jurisdiction to correct 
the judgment. — ^Warren Tea Co., 
Ltd. V, i^iNOLABS, [1928] S. R. Q. 29. 
— AUS. 


»w. Judgment in defauU of defence.] 
— Where in an action for an Injunction 
doft. fails to deliver a defence & pltf. 
is given judgment by default he should 
be granted such on injunction as the 
facts alleged in tho statement of claim, 
whioh because of the absence of a 
defence must bo deemed to be admitted, 
show him to be entitled to. — Brennan 
V. Arcadia Coal Co„ Ltd. (Alta,), 
11929] 4 D. L. R. 1025 ; 3 W. W. R. 
446.— CAN. 

PART XL SECT, 6. SUB-SECT. 10.— A. 

f i. Grounds for granting appeal. 1 

— Winnipeg Laundry v, Caverlsy 
(Man.), [1927] 4 D. L. R. 528.— CAN. 

PART XIL SECT, 2, SUB-SECT. 1.— 
A. (a). 


1349 ii. .]— The order of 

the ct. restraining a nuisance must be 
scrupulously olieyed ; but where the 
director of deft. co. had stopped the 
noise during certain hours omv in the 
honest belief that tho injunction did 
not forbid the carrying-on of the co.*8 
business In ordinary working hours 
with the same machinery Sc plant, the 
ct. did not make an order of committal 
but ordered the managing director to 
pay the costs of the Tnotion. — Thomson 
V. J. Tatt, Ltd., [19301 N. Z. L. R. 36, 
— N.Z. 


e L Breach doubiful ,] — Holden 

V. Ryan (1913), 23 O. W. R. 961 ; 4 
O. W. N. 668 ; 10 D. L. R. 90.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 2. 

1418 XX. .] — ^Pkilutbky V. 

Anderson (1931), 2 M. P. R. 324. — 
CAN. 
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Part XIV. — Costs. 

1477* Add, Annotation : — ^RafcL Vanderpant v, 1540. Add, Annotation : — ^Retd* Donald Campbell 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. v. Poliak, [1927] A. C. 732. 


PART XIV. SECT. 6. 

IX. Taxation on Supreme Court scale.] 
— In an action In the Supreme Ot. of 
Ontario for an injunction restraining 
deft, from carryiufir on or boinff con- 


cerned in any business similar to that 
of pltfs. in whose business he had been 
employed, &; for damages unspecified 
as to amount, the Jud^ granted the 
injimction sought, but awarded no 
damages. He directed that pltfs.* 
costs should be paid by deft., but did 


not give any special direction as to the 
scale of costs : — Hdd : pltfs. were 
entitled to costs on the Supreme Ot. 
scale. — Dominion Looss Leaf Co. e. 
Mani^L, [1925] 3 D. L. B. 426; 57 
O. L, B. 84.— CAN. 
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Voixaz. OaMl— IMa. 


INNS AND INNKEEPERS. 


1 . 

3. 


Part I. — In General. 


Add. Annotation : — Generally , Reid. Aria v. 
Bridge House Hotel (Staines) (1927)» 187 
L. T, 299. 

Add, Annotation : — Held. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237 ; Winkworth v. 


Raven, [1931] 1 K. B. 662. 

40. In the “ Held ” paragraph for (2) defts. 
were not entitled because,’* read ** (2) defts. 
were not entitled to rely on Innkeepers 
liability Act, 1863 (c. 4), s. 1, because.” 


Part II. — Duties and Liabilities of Innkeepers. 


60. Add, Annotation : — Retd. Winkworth v. 
Raven, [1931] 1 K, B. 662. 

76. Add. Annotation : — Refd. Winkworth v. 
Raven, [1981] 1 K. B. 652. 

116a. Hole In floor.] — Pltf. went to a public- 

house hj appointment to meet a friend, &, 
as his friend had not arrived, walked into the 
parlour, & there fell through a hole in the 
floor, which was being repaired. As far as 
appeared his only object in going to the house 
was to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, & in which pltf. alleged that he was in 
the house as a guest, the jury foimd for pltf. 
The ct. refused a rule to enter a nonsuit, 
which was asked for on the ground that there 
was no evidence, either of negligence on the 
part of deft., or of pltf. being in the house 
as a guest. — A xford v. Prior (1866), 14 
W. R. 611. 

120. Add. Annoiation» : — Refd. Winkworth v* 
Raven, [1931] 1 K. B. 652 ; Hall r. Brook- 
lands AuU^-Racing Club (1932), 48 T. L. R. 
546, 

125. Add. Annotationfi : — Refd. Coleshill v. Man- 
chester Corpn., [1928J 1 If . B. 770 ; McAlister 
(or Donoghue) v, Stevenson (1932), 101 Jj. J. 
P. C. 119. 

188a. Extent of duty.] — An innkeeper is 

bound to supply only such accommodation 
for bis guests Ac their goods as he in fact 
possesses, & undertakes only that the accom- 
modation which he offers is reasonably lit 
for that purpose. He is not an insurer ot his 
guest’s goods against injury, though, subject 
to Innkeepers’ Liability Act, 1863 (c. 41), he 
may be considered an insurer of them against 
loss. In the case of injury to the goods, he is 
responsible only if negligence on his part is 
proved. A guest at an hotel that was an inn 


placed his motor car in the hotel garage, a 
building suitable for protecting a car in 
ordinary weather, but not suitable for pro- 
tecting a car with water in the radiator or 
water jacket in time of severe frost. During 
his stay at the hotel there was a frost of great 
severity, & the water in the water jacket 
became frozen & the engine of the car was 
damaged : — Held : in relation to the car the 
innkeeper’s duties were those of an inn- 
keeper only, he was not negligent in not 
emptying the water from the water jacket, 
At, in the absence of negligence, he was not 
liable for the damage to the car. — ^Wink- 
worth V. Raven, [1931] 1 K. B. 662 ; 100 
L. J. K. B. 206 ; 144 L. T. 694 ; 47 T. L. R. 
254 ; 76 Sol. Jo. 120, D. C. 

151. Add. Annotation : — Refd. Aria v. Bridge 
House Hotel (Staines) (1927), 137 L. T. 
299. 

151a. Motor car stolen from parking place.] — 

A guest at an hotel parked his motor car in 
the space adjoining the hotel as directed by 
the hall-porter of the hotel, Ac which space 
was commonly used for the purpose. While 
the guest was at dinner at the hotel the car 
was stolen : — Held : there had been no 
alteration in the law regarding the liability 
of an innkeeper for the loss of goods brought 
on his premises by a guest, Ac where the 
relationship of innkeeper Afc guest existed as 
regards eating Ac drinking, that relationship 
extended also to the vehicle of the guest 
brought by him to the inn, Ac the common law 
rule still applied Ac was not affected by 
Innkeepers’ Liability Act, 1803 (c. 41). — 
Aria v. Bridge House Hotel (Staines), 
Ltd. (1927), 137 L. T. 299. 

154a. .] — Caldecutt v. Piesse (1932), 

49 T. L. R. 26 ; 76 Sol. Jo. 799. 


PART II, SECT. 1, SUB-SECT. 3.— 
B. (a). 

•X. For breach of contract" • Special 
contract to receive.] — Held : tbo fact 
that pltf. was received under a special 
ooutraot did not deprive him of his 
ordinary rights as a guest, but his 
claim In that capacity to damages was 
denied ; he could not sue In contract 

in tort. It was the contract duty of 
defts. to furnish him with a room at 
no more than 11.50 a day ; if they had 
no room at that price, another just as 
good should have boon furnished at 
that price. The contract was broken 
by debarring pltf. from his room 
without giving him another room & by 
ordering him out of the house.— 


XjIppekt V. Fohd Hotel of Toronto, 
Ltd., [19301 3 D. L. II. 722; 66 

O. L. R. 340.—CAN. 

PART 11. SECT, 2, SUB-SECT. 1. 

118 i. Reasonable care — Limited to 
rooms where Quest likdy to go .] — WidJo 
a person in attendance at a banquet 

? riven by on assocn. in a hotel is an 
nvitoo of tho hotel proprietor, & not 
a more licensee, the extent of tho 
Invitation Is of the utmost importance, 
& if an occldont happens & the invita- 
tion did not extend to the time & place 
Is circumstances of tho aooident, then 
the question whether tlie proprietor 
& liable is to bo determined In view of 
the duty which ho owes to a mere 
licensee. 


Where a guest at such a banquet In 
deft.*s hotel, after tho conclusion 
thereof, met his death by falling Into 
a private-service elevator shaft : — 
Hem .* deft, was not liable. — Knight 
t?. Grand Trunk Pacific Develop- 
ment Co., [192711 D. L. R. 498; [1026] 
8. C. R. 674.— CAN. 

123 i. Invited eisilor.) — In an action 
for damagres for injuries resulting from 
a fall sustained when entering deft.’s 
hotel on a visit to one of the sample 
rooms : — Held : the action must be 
dismissed, since the sloiie on which 
pltf. fell was not a “ trap,** Ac she had 

E revious knowledw of It. — Way v. 
(ELAND Hotel Co. (B. C.), [1927] 
8 W. W. R. 224.— CAN. 
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166. Add, Annoiation : — Ck>iisd« Wixkkwortli v, 
Eaven, [1931] 1 K. B. 652, 

169a. Failure to empty radiator of oar.]-~WiNS- 
WORTH V. Eaven, No. 138a, ante, 

177a. .] — Chamieb v, Db Verb Hotels, 

Ltd. (1928), 72 Sol. Jo. 166. 

185. Add. Annotation : — ^Expld. & Dlstd. Carpenter 
V. Haymarket Hotel, Ltd. (1930), 47 T. L. E. 
11 . 

186a. .] — On Oct. 30, 1929, about 6.30 p.m., 

pltf. di her husband arrived at defts.’ notel 
with their suit cases & engaged a room for 
the night with a view to attending a dance 
in the neighbourhood. After having tea in 
their room they dressed for the dance. 
Pltf., having replaced a diamond ring which 
she was wearing by a pearl ring, put the 
diamond ring in£[> a jewehcase placed that 
in her suit case, which she latched but did 
not lock. When they went down to dinner 
pltf. *8 husband locked the door of their 
room & took the key with him. After dinner 
they returned to their room, & on leaving it 
to go to the dance pltf. *8 Husband again 
locked the door &> then handed the key in at 
the hotel office. About 2.30 a.m. the follow- 
ing morning they returned to their room in 
the hotel, having got the key from the haU 
porter. On getting up between 8 & 9 a.m. 
pltf. opened her suit case & jewel case Sc 
found that the diamond ring was missing. 


Lefts, were immediately informed of the loss 
Sc search was made lor the ring, but without 
result. Lefts, had exhibited in the hotel 
a copy of Innkeepers’ Liability Act, 1863 
(c. 41), s. 1, & in the room occupied by pltf. 
a notice that all articles of value shoula be 
deposited at the office. Pltf. brought an 
action in the county ct. against defts. as 
insurers for damages for havine failed to 
keep the ring safely. At the trial the above 
facte were proved or admitted, Sc it was 
found as a fact that the pltf. had taken 
reasonable care of the ring ; but the judge, 
thinking that he was bound to do so by a 
previous case, gave judgment for defts. On 
appeal to the Liv. Ct. : — Held : there was 
evidence to support the finding that pltf. 
liad taken reasonable care of the ring Sc 
accordingly that the loss of it was not due 
to negligence on her part ; the fact that she 
had not deposited the ring at the office in 
compliance with the notice did not imply 
that she had retained the protection of it in 
her own hands to the relief of defts. ; Sc 
therefore that she was entitled to judgment 
i^ainst defts. in the action. — Carpenter v. 
Haymarket Hotel, Ltd., [1931] 1 K. B. 
864; 100 L. J. K. B. 33; 144 L. T. 119; 
47 T. L. E. 11 ; 74 Sol. Jo. 703, L. 0. 

221. Add, Annotation : — As to (2) Gonsd. Wink- 
worth V, Eaven, [1931] 1 K, B. 662. 


PART II. SECT. 8, SUB-SECT. 1.— 
C. 

la. Valuables exhibited — 

Held: pltf. *8 conduct in lowing nls 
collection of precious stones to persons 


on the hotel, more or less puhlloly, was 
not such negligence as to deprive him 
if his rights against the innkeeper. — 
SuxiuuLL V, Kino Edward Hotel Co., 
(1929J 2 D. L. R. 612; 63 O. L. R. 
628.— CAN. 


PART III. SECT. 2. SUB-SECT. 2.— 
A. (a). 

245 i. Goods brought to inn hy guesA — 
Although value of goods greaUy in excess 
of amount oie<n<7.1 — Nkwman e. White- 
HEAD (1909), 9 W. L. R. 688 ; 2 8ask. 
L. R. 11,— CAN. 
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INSURANCE. 


Part i. — General Principles 


3« Add* Annoiaiion: — Aa io (2) Refd* Greenhill 
V. Federal Insco. (1926), 96 L. J. K. B. 717. 

11a. Inoonslstenoy between iK>lloy & proposal form 
— ^Policy prevails.] — Kaufbuann v. Bbitish 
SOBBTY INSURANCE Co., Ltd., No. 218a, 
post* 

13. Add. Annoiaiion : — Refd. GreenMll v. Federal 
Inscc. (1926), 96 L. J. K. B. 717. 

18a. Type calculated to elude observation — Insurers 
refused benefit of clause.] — Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voysige from New York to Tunis, by a cer- 
tificate of insurance which provided : ** This 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.** One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy was 
as follows : In case of loss or damage to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Lloyd *s agent, as soon as the goods are landed 
or the loss is known or expected.** On the 
day after the arrival of the goods at Tunis 
the consignee sold them to pltf., who found 
them to have been damaged by saltwater. 
In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that pltf. 
was not the right person to sue, & (2) that 
the clause in the policy as to giving notice 
within a limited time had not been complied 
with : — Held : the certificate* having been 
issued by deft, co, itself, enured to the oenefit 


of pltf., & since pltf. did not know of the 
condition as to notice, & since the clause as 
to notice was in such small print that it was 
not such as a reasonable man, reading with 
reasonable care, would regard as forming 
part of the contractual terms, pltf. was 
entitled to recover. — Koskas v. Standard 
Marine Insurance Oo., Ltd. (1926), 42 
T. L. R. 692; affd. (1927), 137 L. T. 165; 43 
T. L. R. 169 ; 17 Asp. M. L. 0. 240; 32 Com. 
Cas. 160, C. A. 

Oonsd. De Monoby v. PhcBnlx Insce. Go. of 
Hartford (1928), 139 L. T. 703. 

20. Add. Annotation : — Consd. Holt*s Motors, 
Ltd. V. South East Lancashire Insurance Co. 
(1930), 36 Com. Cas. 281. 

26. Add. Annotation: — Held. Lake v. Simmons 
(1920), 95 L. J. K. B. 686. 

29. Add. Annotation : — Refd. Stumbles v. Whitley 
(1929), 46 T. L. R. 37. 

36a. .] — ^Kauemann v. British Surety 

Insurance Co., Ltd., No. 218a, post. 

63. Add. Citation : — 31 Com. Cas. 10. 

143a. Valuation of property — Speculative prospect 
of appreciation.] — If in a proposal to effect 
an insurance upon property the value put 
upon the property by the assured is based upon 
what he believes to be a reasonable prospect 
of appreciation, he must make it plain to 
the insurer that the value stated is not 
immediate but speculative. If the assured 
does not make this disclosure to the insurer, 
the insurance will be void even though the 
statement of value by the assured does not 
amount to a conscious & deliberate over- 


PART 1. SECT. 2. 

sf . Application of statutory conditions 
— Although no poltcy,] — Tbo statutory 
ooDditions of Alberta Insurance Act, 
1926, including the condition llmitinfir 
the time within which an action for 
the recovery of a claim under or by 
virtue of this policy may be brought 
against the insurer, apply to an oral 
contract for insurance as well as to one 
evidenced by a policy. — Glover v. 
Equitable Fire & Marine Insurance 
Go. (Alta.). [19291 4 D. L. R. 946 ; 3 
W. W. R. 362.-~dAN. 

PART 1. SECT. 8, SUB-SECT. 1. 

m i. Duty of insurer,] — It is the 

duty of Insurance cos, to make the 
policies issued by them accord with 8c 
not depart from the terms of their 
proposal form. 8c to express both 
documents in dear 8c tmambiguous 
terms. — Braund v. Mutual. Life 8c 
OmzBNB Assubanob Co., Ltd., [1926] 
N. Z. L. R. 689.— N.Z. 


Watertown, New York (1884), 6 
0. R, 640.— CAN. 

q ii. .] — Queen Insurance Co. 

OF America v. British Traders 
Insurance Co. (1926), 37 B. C. R. 
202 ; affd.. sub nom British Traders 
Insurance Co. v. Quern Insurance 
C o. OP America, [1928] 2 D. L. H. 
399 ; [19281 S. C. R. 9.— CAN. 

q ill. To disclosure of all material 

facts.] — A re-insurer is entitled to the 
fullest disclosure of all facts known to 
the original insurer which are material 
to tbo risk ; & the failure of the 
original insurer to disclose such a fact 
invalidates the contract of re-insurance. 
The fact that the crops of an applicant 
lor hail insurance had been visited by 
ball storms during the same season 
held a fact material to the risk. — 
Federal Insurance Co. op New 
Jersey e. Westchester Fire In- 
surance Co. (Alta.), [1929] 3 W. W. R, 
646 ; [1930] i D. L. R. 626 ; 24 Alta. 
L. B. 330.— CAN. 


PANT I. SECT. 8, SUB-SECT. 2.— B, 
g. Bead now 18a L** 

PART I. SECT. 4, SUB-SECT. 2. 

tg. Purchaser under condiHondl sales 
aareemeiU.} — ^Watbrloo Motors, Ltd. 
V, Flood, [19311 1 D. L. B. ; 
8 M. P. B. 818.— GAN. 


PART 1. SECT, S. 

q i* — ri— O labkk V. Union Firb 
iNgDRANOB OO., CLAIM OP AGBI- 
OULTURAL FxB 8 iNBUltANOB OO. OP 


PART I. SECT. 9. SUB-SECT. 2. 

sa. AUegoHon of fraud — By insurers 
against agent — Onus on insurers .] — 
Pltfs. produced at the trial an original 

S oUoy 8c a renewal oertidoate covering 
tie date in question. The insurers 
contended, nevertheless, that the 
renewal premium had not in fact been 
paid before the date of the aocident, 8c 
attempted to establish their position 
by showing that their own agent had 
been guilty of a fraud, for the benefit 
of himiiftif or tile insured or both, in 
concocting evidence to show that the 


premium had been paid in time : — 
Held : the evidence was insufficient to 
support the finding of fraud Sc the 
insurers had, therefore, failed to meet 
the onus on them of meeting the primd 
facie case made out by the production 
of the policy & renewal receipt. — 
Western Finance Corporation, Ltd. 
V. London & Lancashire Guarantee 
& Accident Co. of Canada, [1928] 
3 D. L. R. 692 ; [1928] 2 W. W. R. 464. 
—CAN. 

PART I. SECT. 9, SUB-SECT. 8.— A. 

sb. Second policy.] — Crawford v. 
Western Assurance Co. (1873), 83 
C. P. 365.— CAN. 

PART 1. SECT. 9, SUB-BECT. 4. 

144 ix. .]— Muma V. Niagara 

District Mutual Insurance Oo, 
(1862), 22 U. C. R. 214.— CAN. 

147 vli. .1 — Johnston v. 

BRmsH American Insurance Co., 
[1931] S D. L. R. 800.— CAN. 

a 1. Verdict unsupported by 

evidence — Power of Court of AppealA — 
Brody v. Dom. Life Ass^oe. CJo., 
[1928] 4 D. L. R. 629 ; affg., [1928] 
2 D. L. R. 241 ; 60 N. S. R. 116.— 
GAN. 

BO. Policy repudiated — AU provisions 
avoided.}— Where a policy of insurance 
is repudiated in its entirety by the 
insurer no provision thereof can be 
invoked as a bar to an action on the 
policy. — ^WooD V. Armstrong, [1931] 
2 W. W. B. 369 ; 3 D. L. R. 321.— 
CAN. 
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valuation. — ^H off Tradino Oo. v. Union 
IN8TJBANCB SOCIETY OF CANTON, LTD. (1929), 
46 T. L. R, 466, 0. A. 

156. Add, Annoiationa : — As io{l) Apld. P^e v. 
Scottish Insce* Oorpn. (1929), 98 L. JT. K. B. 
308 . Aa to ( 3 ) Consd. Williams v, Atlantic 
Assurance Co., Ltd. (1932), 37 Com. Cas. 304. 

158. Add, Annotation: — Consd. Page v. Scottish 
Insoe. Oorpn. (1929), 98 L. J. K, B. 308. 

160a. Lost article subsequently found.]— 

Holmes v, Payot, No. 8281a, post, 

170. Add, Annotation: — Aa to (2) Apprvd. News- 
hohne v. Road Transport dc (jh^eral Insce., 
[1929] 2 K. B. 356. 

171a. .] — A proposal form for 

the insurance of a motor-bus was signed 
by the person wishing to effect the insurance, 
but the answers to the questions therein, 
which were warranted to be true & to form 
the basis of the contract, were Oiled in by 
the insurance co.’s agent, who, although told 
the true facts, wrote, for some unexplained 
reason, answers which were untrue in a 
material respect. The agent was not autho- 
rised by the insurance co. to Oil in pro- 
posal forms, & it did not appear that the 
CO. knew that he had in fact done so. His 
duties were to procure persons to effect 
insurances & to see, as far as he could, that 
proposal forms were correctly OUed up ; he 
was not authorised to give a cover note or to 
enter into a policy of insurance. A policy 
was issued to the person who had signed the 
proposal form, & during its currency he 


made a claim under it, but the insurance co. 
repudiated liability on the ground of the 
untrue statements in the proposal form: — 
Mdd : the agent of the insurance co. in 
filling in the proposal form was merely the 
amanuensis ox the proposer, that the know- 
ledge of the true facts by the agent could not 
be imputed to the insurance co., & therefore 
that the insurance co. was entitled to 
repudiate liability on the ground of the untrue 
statements in the proposal form. — ^News- 
holme Bbos. V. Road Tr^spobt & General 
Insttbance Co., Ltd., [1929] 2 K. B. 356 ; 
98 L. J. K. B. 751; 141 L. T. 570; 45 
T. L. R. 573 ; 73 Sol. Jo. 465 ; 34 Com. Cas. 
330, C. A. 

177. Add, Annotations: — Aa to {1) Expld. News- 
holme Bros. V, Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. Aa to (2) 
Distd. Newsholme Bros, v. Road Transport 
dc Genersd Insce. Co., [1929] 2 K. B. 356. 

184. Add, Annotation: — Aa fo (1) Apprvd. News- 
holme Bros. V, Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 

192. Add, Annotation: — Distd. Newsholme v. 
Road Transport & General Insce. (1928), 45 
T. L. R. 123. 

193a. .] — Newsholme Bros, v. Road 

Transport & General Insurance Co., 
Ltd., No. 171a, ante, 

200. Add, Annotation : — Aa to (2) Expld. & Distd. 
Newsholme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


PART 1. SECT. 11. 

167 iv. .1— Where in 

a contract of insurance a provlsloD for 
subrogation contains no limitations or 
restrictions the insurer's right of 
subrogation should not be restricted 
within nan‘ower limits than equity 
would have riven him in the absence 
of the provision. A motion by the 
insurer under such a contract for an 
order compelling the Insured to permit 
the former to use the latter’s name In 
suing third parties was therefore 
allowed, where the insured pressed 
for the order because of its belief that 
the cause of the loss might eventually 
be found to have been the result of a 
tort rather than a breach of contract. — 
Nobthbrn Assce. Co. v, Manitoba 
Pool Elevatobs, [1928) 3 W. W. R. 
154.— CAN. 

d i. Under Satkatchewan In- 

mirance Act, a. 213 (12).] — Under sect. 
213 (12) of Saskatchewan Insurance 
Act, 1925 (c. 20), the rights of an 
insurer as assignee of an insured’s 
claim to recover damages from a 
third party for tort are the same as 
thiise of an assignee of a legal chose in 
action under the English Jud. Act, &, 
therefore, in view of the weight of 
opinion on the interpretation of the 
latter Act, the said provision of the 
Insurance Act does uot entitled the 
Insurer to become the assignee of part 
only of the Insured’s claim. Therefore 
where only part of his claim is assigned 
to the insurer, the action ae^lnst the 
third party must be brought In the 
insured’s name. — Mitohell v. Worm- 
worth, [19,30) 1 W. W. R. 961.— CAN. 

PART I. SECT. 14, SUB-SECT. 1. 

m i. .) — Binklbt t>. Stewart 

(1912), 22 O. W. R. 330 ; 3 0. W. N. 
1427 ; 4 D. L. R. 150.— CAN. 

sd. tAdbiliiy fw unauthorised use \ 
of company* 6 funds — On liQ^idation.]^--- I 
Two telegrams sent to the agent of a 
fire casualty insurance co, which were I 
signed by the oo. & its Uauidotor 
respectively read as follows *. ^ Notice 
being prepared by liquidator to cancel 


all fire policies stop suggest to make 
arrangements for placing fire business 
only elsewhere.” There was some 

a uestlon as to which of the telegrams 
10 agent received : — Hdd : regardless 
of which one reached him, it did not 
authorise him to use the po.’s fimds 
then in his hands for the purpose of 

E lacing insurance of its customers 
1 another co.. & that he was liable 
to the liquidator for the amount so 
used. — N ewton t% Brandon, [1928] 
1 W. W. R. 28 ; 22 Sosk. L. R. 221.— 
CAN. 

sf. Insurance otdjvMer — Who is,]— 
H. V, Adkin (1931), 44 B. C. R. 296 ; 
56 Can. 0. O. 347.— CAN 


PART I. SECT. 14, SUB-8E0T. 2. 

170 Hi. .1 — Bankers’ 

Sc Tradebs* Insurance Co., Ltd. v. 
JUMVA KmiN (1925), 27 8. R. N. 8. W. 
18.— AUS. 

b 1, — gx. Reqw Pastry 

Shop v, Continbntai. Casualty Co., 
[1929] 1 D. h, R. 900 ; 63 O. L. R. 
337.— CAN. 


e I. .] — Where appot. for an 

Insurance policy was not to incur any 
liability until he should have accepted 
the policy, but the agent paid the 
prenuum before appet. had agreed to 
accept the policy : — Held : on action 
by the agent against appot., to recover 
the amount of the premium as money 
paid for deft, at his request, could not 
succeed. — ^Bilbrouqh v, Demaer, 
[19271 1 D. L R. 542 ; [19271 f 
W. W. R. 133 ; 21 Bask. L. R. 239.— 
CAN. 

• ii. S, P, Hickey v, McGuinnbs 
(A lta.), [19271 3 W. W. R. 565.— CAN. 


PART 1. SECT. 14, SUB-SECT. 3. 

179 i. Contract to grant policy — 
Fire insuremee ,] — There is no principle 
of law requiring it to be held that every 
agent of a fire insurance co* must be 
taken, regardless of the class of his 
agency or his instructions from his co., 
to have the actual, in the sense of 
implied, authority to bind his co., by 


an oral aooeptanco of a proposal for 
insurance, for a definite or indefinite 
Interim period. — Potvin v, Glen 
Falia Insurance Co., [1931) 1 

W. W. R. 380.— CAN. 

sg. Ageid for imo companies .] — An 
insurance agent holding agencies for 
different cos. cannot, without express 
authority, act a« agent to bind one of 
those cos. to another when It is inemn- 
bent upon him to exorcise a discretion 
m the interests of botli parties. — 
Elite CafE, Ltd. v. Baloise Firi« 
IxHUKANfiB Co. & First National 
iNSUItANCE Co. OF AMEIUUA, [1932] 3 
W. W. IL 188.— CAN 


PART I. SECT. 14, SUB-SECT. 4. 

k i. . 1 — Applt., who was illiterate, 

went to the local office of i*eaps. to 
insure Ids house Sc furniture against 
firo, & at the request of the agent of 
reaps., signed a proposal form, the agent 
saying that he would fix everything up. 
The agent, without asking applt. any 
questions, filled in the form, & inserted 
in it on untnie answer to one of the 
questions : — Held : resps, were not 
prevented from relying upon the 
untruth of the answer in tlio nropoeal. — 
Jumna Khan v. Bankebb & Traders 
Insurance Co., Ltd. (1926), 37 

C. L. R. 451 ; 43 N. 8. W. W. N. 98.— 
AUS. 


PART I. SECT. 14, SUB-SBCT. 5. 

200 xix. .] — To a claim by 

pltfs., carrying on business in partner- 
ship, for the value of tobacco insured 
with defta. Sc destroyed by fire, defts. 
pleaded that It was a condition of the 
proposal for iusnrance that the tobacco 
should be the property of the firm 
only, whereas a portion was in fact the 
property of three of the members 
Jointly. In their ^ replication pltfs. 
alleged that delta.’ agents had know- 
ledgedof the above fact at the time the 
proposal was mode Sc issued the policy 
notwithstanding such knowledge. Sc 
that defU. were estopped fi^om denying 
liability under the policy ; — HeJd : an 
exception to the replication, as bad in 



VoL XZDL— Immaaoe. Ctases 208— jS88a. 


208. Add. Annotation : — Expld. Newsholme Bros. 
V. Boad IVansport & General Insce. Co., 
[1929] 2 K. B. 356. 

208a. Refusal of company to insure.] — 

Appltfi. were in possession of a motor car 
under a hire-purchase agreement, it being a 
term of the agreement that they would insure 
the car with the B. insurance co. The B. 
CO. refused to accept the insurance “ owing 
to information received told applts.* 
brokers that this was their reason for refusal ; 
but the brokers did not communicate the 
fact to applts., but told them that the B. co. 
had refused the insurance because they did 
not cover that class of car. Applts.* brokers 
then succeeded in obtaining an insurance of 
the car with the L. co., but when the original 
period of that insurance was coming to an 
end the L. co. wrote that they could not 
invite renewal. Applts. had not in fact 
mshed for a renewal & had not made any 
application to the L. co., & they then effected 
an insurance with the present resps. The 
proposal form of resps. contained a number 
of questions & a stipulation that the truth 
of the answers to those questions should be 
the basis of the contract. To a question 
“ Has any co. or underwriter declined to 
insure ? ** applts. answered. No ; the fact 
being that without applts.* knowledge the 
B. CO. had declined to accept their insurance, 
& the L. CO., as applts. were aware, had 
intimated that they would not renew. 
Applts. claimed on their policy with resps.. So 
resps. refused to pay, on the groimd that the 
question in the proposal form had been 
answered imtruly So that there had been 
concealment of a material fact. Applts. 
brought an action on the policy So the 
judge, by whom the action was tned, gave 
judgment for resps. Applts. appealed : — 
Held : as regards the B. co. the answer of 
applts. was untrue, So the fact that they were 
unaware of its untruth was immaterial ; So 
as regards the L. co., although there had 
been no refusal to renew because there had 
not been any actual request for renewal the 
intimation that the co. would not invite 
renewal was a material fact which ought to 
have been disclosed to resps., So was in fact 


if not in words a refusal to insure within the 
meaning of the question. — ^Holt’s Motobs, 
Ltd. V. South East Lanoashibb Insubancb 
Co., Ltd. (1930), 36 Com. Cas. 281, C. A. 

209. Add, Annotation : — ^Apld. Re National Benefit 
Assiirance Co,, [1931] 1 Ch. 40. 

218a. Representation of underwriter — ^Estoppel of 
Insurer.] — The claimant owned a motor car 
which he sometimes let out on hire So some- 
times used himself for his own pleasure. He 
wished to insure the car, So instructed brokers 
to effect an insurance. The brokers inter- 
viewed the underwriter of resps.. So he showed 
them a form of policy So said that it would 
cover both private pleasure & private hire 
by the insured. Tne claimant on being 
informed of this signed a proposal form for 
a policy So his broker stated in the form that 
the purpose for which the car would be 
used was “ private hire ** ; the broker meant 
thereby that private hire would be the 
principal risk. Besps. then issued to the 
claimant a policy which in words covered 
“ private pleasure or private hire,** but 
which provided that the signed proposal 
form was incorporated with it So formed the 
basis of the contract. An accident occurred 
while the claimant was using the car for his 
own pleasure. So he made a claim under the 
policy. Resps. refused to pay, on the ground 
that os the proposal form was the basis of 
the policy So only related to the car while 
on hire an accident occurring while the car 
was not on hire was not covered. The 
dispute was referred to arbitration. So the 
arbitrator awarded in favour of the claimant, 
subject to the decision of a imecial case. On 
argument of the case ; — Meld : the arbitrator 
had acted rightly in admitting evidence of 
the interview between the brokers So the 
underwriter, & even apart from such evidence, 
as there was an inconsistency between the 
proposal form So the policy, the later docu- 
ment must prevail. On the facts, resps, were 
estopped f^m disputing the clahir because 
their underwriter knew that the claimant 
had taken out the policy in reliance on his 
representation that it would cover private 

f leasure. — Kaufmann v, Bbitish Subbty 
NSURANCB) Co., Ltd. (1929), 46 T. L. R. 399. 


Part II. — Marine Insurance 


281. Add. Annotation : — Apld. Re National Benefit 
Assce., Ra p. English Insce., [1928] Ch. 74. 

282a. •] — The H. Co. entered into an 

agreement for reinsuring marine risks with 
the L. Co. Later, it was volimtarily wound 
up, So B., the liquidator, agreed the L. Co,*s 
claim for a large sum. So paid dividends in 


Jaw So disclosing no cause of action, 
fibould be dismissed. — Pbtrkas So do. 
f >, London Quarantbb So Accident 
Oo., LTD., [1926J App. D. 371.— S. AF. 

200 XX. .] — L. & Oo., agents 

of defts., who had no express power to 
do BO. appointed M. as their looal agent 
in a distnot, hut did not inform defts., 
who neither approyed of, nor ratified, 
the appointment. M. sent to L. So 
Co, pwioulars of a proposed insurance 
against fire for pltf. on his dwelling- 
house, Sc a policy was issued by 
defts. to pltf. The policy provided 


respect of the claim. Following the practice 
of the Co., B., notwithstanding the pro- 
visions of Stamp Act, 1891 (c, 39), So Marine 
Insurance Act, 1906 (c. 41), treated the 
agreement So the claim under it as valid. 
iSter the dissolution of the H. Co. he was 
advised that he should have disallowed the 


tliat if there was any misrepresentation 
as to any fact material to be known 
for estimating the risk, or any omission 
to state such fact, defts. should not be 
liable. Pltf. did not disclose the fact 
that his house had previously been 
burnt down So that an insurance co. 
hod paid him in respect of that loss : — 
HM: (1) M* was not defts.* agent. 
Sc M.’s knowledge of the earlier fire, 
whenever acquu^, could not he 
Imputed to defts., & pltf. had conceded 
a material fact So thereby relieved defts. 
froni all liability under the policy; 


I (2) even if M. was defts*. agent, his 
knowledge acquired prior to his 
appointment as agent could not be 
Imputed to defts. — D*Kbbfb v, London 
Sc BDINBUBaH iNStTBAKOE CO ,, LTD«^ 
[19281 N. I. 86.— IR. 

200 xxi. .] — Bocoo V, 

Nobthwestbbn National iNStmANOB 
Oo., [19801 1 D. L. R, 472 ; 64 0. L. R. 
659.— CAN. 

PART 1. SECT. 14. BUB-SEOT. 6. 

a i. .] — Pabsons v. Qubbn In- 

bttbanobCo. (1882), 2 O. R. 45. — CAN. 
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claim » & tha diBsolution was azmtilldd, but 
an action to recover the money was dismissed, 
as no mistaJce of fact by B. was proved. On 
a misfeasance summons by a creditor of the 
CO. : — Held : the combine effect of Stamp 
Act, 1891 (c. 80), ss. 98, 97, is that a contract 
of sea insurance not expressed in a sea 
insurance policy is nuU & void . — Be Home 
& Colonial Insubanob Co., Ltd., [1980] 1 
Oh. 102 ; sub nom. Re Hobib & Colonial 
Insurance Co., May v. Barham, 99 L. J. Ch. 
113; mL. T. 207; [1929] B. & C. R. 86. 

233. Add, Annotation : — Distil. Koskas i>. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 

234a. .] — ^Applt. insurance co. made an 

agreement with resp. insurance co. whereby 
respB. were to issue marine insurance policies 
on behalf of applts. but the policies were to 
be issued m the name of resps. & the business 
should ostensibly be that of resps. alone. 

' The agreement also provided that resps., 
when issuing a policy, should themselves be 
liable for half the stun insured. Resps. 
having issued policies in accordance with the 
agreement & having incurred and paid losses, 
sought to recover from applts. under the 
agreement on the ground that it was an 
agency agreement & that there was an implied 
xmdertal^g by the applts., as principals, to 
indemnify resps., as agents, for moneys 
expended on applts.* behalf ; — Held : resps.* 
claim was in effect a claim for reinsurance, 8c 
owing to the absence of any policy in the 
name of applts. 8c to the provisions of the 
Stamp Act, 1891 (c. 39), & Marine Insurance 
Act, 1906 (c. 41), resps. could not recover. — 
Motor Union Insurance Co., Ltd. v. 
Mannheimeb Versicherungs-Gbsellschaft 
(1932), 48 T. L. R. 622 ; 76 Sol. Jo. 496 ; 37 
Com. Cas. 407. 

236. Add. Annotations : — ^Refd. Koskas r. Standard 
Marine Insce. (1926), 42 T. L. R. 692; De 
Monchy v. Phcenix Insce. Co. of Hartford 
(1928), 138 L. T, 703; Tredegar v. Harwood, 
[1928] Ch. 69. 

237a. Policy containing fire policy clause — Validity.] 

— Symington & Co. v. Union Insurance 
Society of Canton, No. 855a, post. 

247. Add. Annotation : — Refd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 

248. Add. Annotation : — Refd* Cornish Mutual 
Assce. V. I. R. Comrs., [1926] A. C, 281. 

252a. .] — ^By an agreement between two 

insurance cos., the E. Co. & the N. Co., 
therein described as a participation agree- 
ment, it was (inter alia) provided that the 
N. Co. should be entitled to 8c accept a quota 
of a one-eighth of all risks accepted by the 
E. Co. through its marine department. The 
p^icipation was fixed at 60 per cent, of the 
share retained by the E. Co. at its own risk 
of all marine assurances accepted on or after 
a specified date, with a maximum limit on 
any one ship. The liability of the two cos, 
was to commence automatically at the same 
time, the expressed intention beii^ that the 
two cos. should participate pari passu in 
all marine insurances accepted by the E. Oo. 
The N. Co. was to be entitled to a pro- 
portionate part of the net premiums 8c other 


benefits received by the E. Co., 8c was to bear 
its proportionate share of losses. The B. Go* 
was alone to settle all claims which might 
arise under its policies 8c the N. Co. was to 
be bound by me settlement. The E. Co. 
was to receive from the N. Co. commissions 
on the net premiums 8c on the profits derived 
by the N. Co. from the whole of the business 
under the agreement. By another clause in 
the agreement the N. Co* was absolutely 
bound in every case to follow the fortunes of 
the E. Oo. No stamped policy of assurance 
was ever issued to the E. Oo. by the N. Co. 
in respect of any risk coming within the 
agreement. The N. Co. having been ordered 
to be wound up by the ct., the E. Co. claimed 
to prove in respect of certain claims arising 
under the agreement. The liquidator dis- 
allowed the claim : — Held : the agreement 
was a contract for “ sea insurance,** 8c not 
being expressed in a duly stamped policy 
was invalid as not complying with the 
requirements of Stamp Act, 1891 (c. 89), 8c 
Marine Insurance Act, 1906 (c. 41). — 
English Insurance Co. v. National Bene- 
fit Assurance Oo. (Official Receiver), 
[1929] A. C. 114 ; 98 L. J. Ch. 1 ; 44 T. L. R. 
801 ; sub nom. Be National Benefit 
Assce. Co., Ltd., Ex p. English Insce. Co., 
Ltd., 140 L. T, 76 ; [1928] B. & 0, R. 67, 
H. L. 

Annotations: — ^Refd. Re Norsks Lloyd Insoe. Co.. Ltd., 
11928] W. N. 99 : jRe Home Sc Colonial Insoe. Co., Ltd. 
(1929). 45 T. L. 11. 658 ; Re National Benefit Assuranco 
Co., [19311 1 Ch. 46 ; Motor Union Insurance Co. v, 
Mannheimer Versioherungs-Gesollsohaft (1932), 48 T. L. R. 
522. 

262b. Effect on recovery of premium.] — Be 

National Benefit Assurance Co., No. 
2627a, post. 

262c. .] — Motor Union Inburancje Co., Ltd. 

V. Mannheimer Versichebungs-Gesell- 
SCHAFT, No. 234a, ante. 

258. Add. Annotation : — Consd, Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

254. Add. Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

291. Add. Annotation : — Generally ^ Refd. Lazard 
Bros. 8c Co. v. Brooks (1932), 37 Com. Cas. 
224. 

874. Add. Annotation: — ^Reld. Savory 8c Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

432a. Unless notice of agency 

acquired before repossession,] — ^By Marine 
Insurance Act, 1996 (c. 41), s. 53 (2), a broker 
who effects a policy of marine insurance on 
behalf of a person who employs him for that 
purpose has a lien on the policy in respect of 
any balance on any insurance account which 
may be due to him from that person, unless, 
when the debt was incurred, he had reason to 
believe that such person was only an agent : 
—Semble : the same knowledge which, under 
^this sect., would defeat the establishment of 
a lien when the policy is effected is equally 
effective to defeat it if acquired between that 
time 8c that at which possession of the policy 
is resumed after it has been parted with. 
The lien, Hierefore, of a broker in respect of a 
balance on an account under this sect, which 
is due to him from Ms employer, who, at the 
time when the policy was effected, he had no 


PART II. SECT. 6, SUB-SECT. 1.-->E. 
410 i. Ry usage — Custom of 


tloyd*s — Custom not intrqduoed into 
Vwr Canada by 62 Oeo. 8, c. 1.] — 
O’Kkefb Sc Ltsob of Canada, liTD. 


V. Toronto Iksuranor Sc Vsbeirl 
Aornct, Ltd., [19261 4 D. L. R. 477 ; 
59 O. L. R. 285.— OAJV. 
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reason to believe was only an agent, does not 
revive if the broker, having parted with 
possession of the policy to Ins employer, 
knows or has reason to believe, when it comes 
again into his hands, that his employer was 
only an agent. — N eab East Bblief v. King, 
Chasssub & Co., Ltd., [1930] 2 K. B. 40 ; 99 
L. J. K. B. 622 ; 36 Com. Cas. 104. 

488. Add^ Annoiaiicm: — Ck>n8d« Near East Relief 
v. King, Chasseur Sc Go., [1930] 2 K. B. 40. 

485. Add. Annotation : — Reid. Near East Belief 
V. King, Chasseur Sc Co., [1930] 2 K. B. 40. 

440. Add, Annotation : — Generally, Refd. Near Bast 
Relief v. King, Chasseur Sc Co., [1930] 2 
K. B. 40. 

444* Add, Annotcdion: — ^Reld. Near East Belief 
V, King, Chasseur Sc Co., [1030] 2 K. B. 40. 

469* Add, Annotation : — Consd. Becldtt v, Barnette 
Pembroke & Slater, [1929] A. C, 176. 

468. Add, Annotation : — Consd. Aron v, Miall 
(1928), 139 L. T. 662. 

480a. Before or after loss.] — A firm of 

sellers in Africa sold goods, which were resold 
by the purchasers to pltfs. under a contract 
which required the second sellers to pass on 
to the second buyers the usual policy in the 
trade insuring against the usual risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when pltfs. were not interested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy : — Held : under Marine Insurance Act, 
1906 (c. 41), s. 50, a marine policy was 
assignable, unless it contained terms expressly 
prohibiting the assignment, & it could be 
assigned either before or after loss. The 
effect of assigning the policy in the manner 
in which the policy was assigned, which 
was the ordinary manner in which policies 
were assigned in England, was to assign to 
the person holding the policy the right to 
sue on any claim which the assignor had on 
the policy, irrespective of the fact that at the 
time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged. Pltfs. were the assignees of the 
policy ; the assignor of the policy had a right 
to make a claim in respect of the damage; 
that claim was assignable, Sc it was in fact 
assigned to pltfs., & they were entitled to sue 
the underwriters in respect of the damage. — 
Aron (J.) Sc Co. v, Miall (1928), 98 L. J. 
K. B. 204 ; 139 L. T. 662 ; 34 Com. Caa. 18 ; 
17 Asp. M. L. C. 629, C. A. 

482. Add, Annotation : — Refd, Williams v, Atlantic 
Assurance Co. (1932), 37 Com. Cas. 304. 

488. Add, Annotation : — Consd. Aron v, Miall 
(1928), 139 L, T. 662. 

488a. .]— Aron (J.) & Co. v. Miall, 

No. 480a, ante, 

491a. .] — ^A firm of merchants in Egypt, C. 

Sc V., took out with applts., the Atlantic 
Assurance Co., an mivalued policy of marine 
insiirance to the extent of £8,000, to cover 
certain textile goods, which they held as 
security for a debt, on a voyage from Egypt 
to England. The insured goods were lost on 
the voyage. Besp. W. had been in litigation 


with 0, Sc y. Sc had obtained a judgment 
against them in the Egyptian Ota., Sc in part 
satisfaction of his jud^ent, Sc in considera- 
tion of other matters, he took from the 
liquidator of 0. Y. an assignment of their 
rights under the policy, subject to a stipula- 
tion that he should pay to the liquidator the 
first £1,000 recovered by him imder the 
policy. W. then sued applts. on the policy, 
Sc judgment was given in his favour for 
£4,000. Applts. now appealed against this 
judgment. Sc resp. W. cross-appealed on the 
ground that the amount of the judgment 
should not have been limited to £4,000. The 
ct., after consideration, allowed the appeal 
Sc dismissed the cross-appeal ; — Held : (1) per 
ScRUTTON, L.J., as the policy was an un- 
valued policy, it was essential that the value 
of the lost goods should be proved, and as the 
evidence was not sufficient to enable the ct. 
to fix any definite value the action failed ; 

(2) per Greer Sc Slessbr, L.JJ., as the 
assignment to resp. W. did not pass to him 
the whole of the beneficial interest in the 
policy under Marine Insurance Act, 1906 
(c. 41), s. 60, W. could not sue on the policy 
without joining his assignors. Sc as the action 
was brought in his name alone it must fail ; 

(3) per cur,, the expression “prime cost*' in 
Marine Insurance Act, 1906 (c. 41), s. 16 (3), 
means the value to the owner at or about the 
date of shipment. — Williams v, Atlantic 
Assurance Co., Ltd. (1932), 37 Com. Cas. 
304, C. A. 

491b. Assignment of unvalued policy.] — ^Williams 
V, Atlantic Assurance Co., Ltd., No. 491a, 
ante, 

497. Add, Annotation : — Reid. Aron v, Miall 
(1928), 139 L. T. 662, 

505a. Pontoon with crane fixed thereon.] — Held : 
not a “ ship or vessel *’ within the rules of an 
indemnity assocn.. on the ground that the 
quality of adaptability for navigation was 
not sufficiently present to bring it within the 
meaning of those words in the rules. — Mer- 
CUANTS’ Marine Insurance Co., Ltd. v. 
North op England Protecting Sc In- 
demnity Assocn. (1926), 43 T. L. R. 107; 
71 Sol. Jo. 82 ; 32 Com. Cas. 165, C. A. 

519a. What included in ** tackle Sc furniture of the 
barge ** — Moorings.] — Pltf.'s barge was in- 
sured by defts. The insurance was expressed 
to be on the “ body, tackle, apparel, ordnance, 
munition, artillery, boat. Sc other furniture ’* 
of the vessel, “ while lying moored at East- 
ham Ferry stage or elsewhere, with liberty to 
be towed to any dock or place not beyond 
the Rock Light to load coal, for repairs & (or) 
overhaul, while there Sc until back again at 
her moorings or held covered ; with liberty 
to moor in the Manchester Ship Canal while 
the operations for deepening the Eastham 
Canal are in progress. During the currency 
of the policy the moorings to which the 
insured barge Was attached were damaged 
& pltfs. claimed under the policy ; — HM : 
the underwriters were liable. — New Liver- 
pool Eastham Ferry Sc Hotel Co., Ltd. v. 
Ocean Accident Sc Guarantee Corpn., 
Ltd. (1929), 142 L. T. 349 ; 36 Com. Cas. 


37; 18 Asp. M. L. C. 68, 0. A. 
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527. Add* Annotcdions : — As to (2) Rel4. Wads- 
woiih Lighterage do OoalixLg Co. v* Sea Insur- 
ance Co. (1929), 85 Com* Gas. 1. Oenerally^ 
Refd. Lind v. Mitchell (1928), 98 L X K. B. 120. 

551a. Insurance of charges upon cargo — Whether 
freight Included.] — ^By a policy of insurance 
the deft, insurance co. insured pltfs., who 
were shipowners, in respect of one of their 
steamships on cara^o sfi per form attached.” 
The form attached provided that the in- 
surance was {inter alia) ** upon any charges 
of said assured upon said cargo or any 
portion thereof.” The policy further pro- 
vided that the term “ c£^o ” as used in the 
policy included {inter alia) ” charges of said 
assured upon said cargo or any portion 
thereof.” During the currency of the policy 
pltfs.* steamship became a total loss with 
all her cargo, & pltfs. lost their right to 
recover from the different consignees the 
freight which was in process of being earned 
by them at the time of the casualty. Pltfs. 
claimed to recover under the policy from 
deft, insurance co. in respect of that loss : — 
Held : the words ” any charges of said 
assured upon said cargo ** included, So were 
intended to cover, the freight that was in 
process of being earned by the ship, & 
therefore pltfs. were entitled to recover 
under the policy in respect of that loss. — 
Gulp So Southern S.S. Co. (Incorporated) 
V. British Traders Insurance Co., Ltd., 
11930] 1 K. B. 461 ; 99 L. J. K. B. 208 ; 142 

L. T. 406; 35 Com. Cas. 198; 18 Asp. 

M. L. C. 94. 

586. Add* Annotaiiofi : — Refd. Hoff Trading Co. v* 
De Rougemont (1929), 34 Com. Cas. 291. 

606. Add. Annoiatiorie : — As fo (6) Dlstd. Lindt;. 
Mitchell (1928), 98 L. J. K. B. 120. Refd. 
Wadsworth Lighterage So Coaling Co., Ltd. v. 
Sea Insurance Co. (1929), 36 (IJom. Cas. 1. 
Generally i Refd. Banco de Barcelona v. Union 
Marine Insce. (1925), 134 L. T. 350. 

711a. Statement as to guarantee of policy — 
Estoppel.] — 'A series of marine reinsm^ance 
policies were issued by the National Marine 
Insurance Co. to appcts., upon each of which 
a claim for loss or damages arose. At the 
top of each policy was printed in red ink the 
following indoi'sement ; “ The due fulfilment 
of the liabilities arising under this policy is 
guaranteed by the National Benefit Assurance 
Co., Jjtd., established in 1890 & with assets 
exceeding £1,500,000.” 

The two cos., which were in liquidation, 
were closely associated, So shared the same 
chairman, managing dii-ector So underwriter, 
So the same offices So clerical staff. There 
was no evidence of any formal contract of 
guarantee of the policies between the two 
companies, & on this ground the liquidator of 
the National Benefit Co. rejected appcts.* 
proof : — Held : the co., on the evidence, was 
estopped from denying that the policies issued 
by the National Marine Co. bearing the above 
indoreement were so guaranteed, So the 
appcts. were therefore entitled to prove in the 
winding-up of the co . — Ite National Bene- 
fit Assurance Co., Ltd., [1932] 2 Ch. 184 ; 
101 L. J. Ch. 339 ; 147 L. T. 524 ; 18 T. L. R. 
612 . 

712a. Effect of decrees of foreign State — On 
liability of foreign reinsurance company to 
discharge obligations.] — ^By virtue of decrees 
of the Soviet Govt., insurance business in 


Russia was declared to be the monopoly 
of the State, So financial transactions in Russia 
were regulaled. In an action to determine 
the effect of the above decrees on treaties 
of reinsurance entered into between a Russian 
reinsurance co., having a branch office in 
London, So an English reinsurance co. : — 
Held : the decrees did not prevent the 
Russian co. from discharging their liabUities 
to the English co. under one of the treaties 
by a payment in London out of their assets 
outside Russia, or by means of a set-off 
against the liabilities of the English co. to 
them \mder the treaties, — First Russian 
Insurance Co, v. London So Lancashire 
Insurance Co., [1928] Ch. 922 ; 97 L. J. Ch. 
446 ; 140 L. T. 337 , 44 T. L. R. 688. 

Annotation : — ^Rdfd. Lazard Bros. So Co. v. Banqtie Indus- 
trioUe de Mosoou, Lazard Bros. Sc Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. 

718. Add. Annotations: — Consd. Sowerby v. 

Lindsay (1928), 139 L. T. 645. Refd. Excess 
Insce. V. Mathews (1925), 31 Com. Cas. 43. 

719. Add. Annotaiions : — Consd. Firemen’s Fund 
Insce. V. Western Australian Insce. So Atlantic 
Insce. (1927), 138 L. T. 108 ; Merchants’ Marine 
Insce. V, Liverpool Marine So General Insce. 
(1928), 97 L, J. K. B. 689. Refd. Excess 
Insce. V. Mathews (1925), 31 Com. Cas. 43. 

720. Add. Annotation: — Consd. Firemen’s Fund 
Insce. V. Western Australian Insce. So 
Atlantic Insce. (1927), 138 L. T. 108. 

720a. .] — Pltfs. insured a consign- 

ment of gunpowder on a voyage So reinsured 
with defts. Both the original policy So the 
reinsurance policies covered perils of tlie sea 
So jettison, So were expressed to be ” war- 
ranted free from loss arising from . . . 
destruction ... in a port of distress or 
otherwise.” The original policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admission, 
So they provided that defts. would ” pay as 

S aid thereon,” So that the payment shcjuld 
e subject to the same terms as in the original 
policy. The vessel carried, in addition to 
the gunpowder, drums of sulphuric acid, So 
owing to heavy weather some of the drums 
burst So the acid disabled the machinery, 
^dth the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carried out with the gunpowder 
on board. So it was thrown overboard So 
became a total loss. Pltfs. paid the owners 
as for a total loss, So claimed to bo reimbursed 
by defts. : — Held : as the way in which the 
sulphuric acid was stowed So loaded affected 
the safety of the ship So rendered her unsea- 
worthy, pltfs. were under no liability on the 
original policy, So they could not lecover 
from defts. on the reinsurance policies. — 
Firbjman’s Fund Insurance Oo. v. Western 
Australian Insurance Co., Ltd. (1927), 138 
L. T. 108 ; 43 T. L. R. 680 ; 17 Asp. M. L. C. 
332 ; 33 Com. Cas. 36. 

720b. “ On a voyage.’’] — Pltfs. insured a consign- 
ment of oranges from any port in Spain to 
Antwerp, after the ship had left Valencia 
So had been in wireless communication with 
Gibraltar, they reinsured with deft, by a 
slip, which referred to the fact that the ship 
had been in such communication with 
Gibraltar So which contained the words ” on 
a voyage,” meaning, according to the 
evidence, that the risk should attach only 
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from a named port in the conree of the voyage. 
The ship stranded before she reached Gibral- 
tar^ the oranges were damaged, pltfs. had 
to pay on the policy. In an auction on the 
contract of reinsurance : — Held : on the true 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibraltar, & the 
action failed. — ^Eagle, Stah & British 
Dominions Insurancjb Oo., Ltd. v. Bbinbr 
(1927), 4:3 T. L. B. 259 ; 71 Sol. Jo. 170. 

720o. Insured object In damaged condition at 
expiration of insurance — Continuation of risk 
for immediate consequences ** of such 
damage.] — ^Pltfs., reinsurers of a risk tmder a 
marine policy, reinsured that risk with defts. 
The policies were subject to the following 
conditions : “In the event of the vessel 
not being at the place of destination on the 
date of the expiration of the policy, the insur- 
ance shall continue in force till the end of the 
day when the vessel arrives at her first place 
of destination ; ** & “ If the insured object 
18 in a damaged condition at the time when 
the insurance expires, the risk shall continue 
for the immediate consequences of such 
damage until the object without unnecessary 
delay has been repaired or sold.” On the 
date of the expiration of the policy, the 
vessel had not arrived at L. Bay, her first 
place of destination, but before reaching it 
she grounded on a reef & was taken into 
1 j. Bay badly damaged. Temporary repairs 
having been effected, she continued her 
voyage, but as she began to leak again she 
had to be run ashore in order to prevent 
sinking, & was subsequently sold as a wreck. 
Pltfs. having paid the original insurers as 
for a total Joss, claimed against defts. on 
their reinsurance policy : — Held : the loss 
was an immediate consequence of the damage 
done by the original stranding, & the risk 
covered by the policy continued, until the 
vessel was repaired with no unnecessary 
delay, for the immediate consequences of 
the original damage. — Merchants* Marine 
Insurance Co. v. Liverpool Marine & 
General Insurance Co, (1928), 97 L. J. 
K. B. 589 ; 139 L. T. 184 ; 44 T. L. R. 612 ; 17 
Asp. M. L. C. 475 ; 33 Com. Cas. 294, 0. A. 

729, Add, Annotation : — Refd. Bergens Dampskibs 
Assurance Forening v. Sun Insurance Office, 
Ltd. (1930), 143 L. T. 435. 

729a. Insurance against total or constructive or 
arranged total loss~-Meaning of “ arranged ” 
— Artificial total loss not included.] — The 
owners of a Norwegian steamship were 
insured with pltfs. & other underwriters. 
Pltfs. re-insured their risk with defts. The 
insured steamship stranded in the Black 
Sea but was floated off & eventually reached 
Constantinople. Owing to the absence of 
adequate repairing facilities at this port, it 
was extremely doubtful that the vessel’s 
condition would permit her to reach a port 
where repairs could be carried out without 
the risk of her becoming a total loss. In 
these cu'cumstances the owners & under- 
writers agreed to settle the matter : the 
vessel was to be regarded as a total loss & 
the underwiiters were to pay an agreed sum 
which in fact was more than her full repaired 
value at the time. Pltfs. claimed a pro- 
portionate part of the sum so paid from 
defts. The material portion of the policy 
of re-insurance was as follows ; “ Insurance 


. . . upon hull dc machinery, etc., valued as 
in original policy. Being ^ain^ total 
(or) constructive & (or) arranged total loss of 
vessel only as per Bergens Damp Club 
policies & to follow their settlements ** : — 
lield : the action failed. On the true con- 
struction of the contract there must be either 
a constructive total loss or a genuine claim 
for one which claim is settled by ajrange- 
ment. The word “ arranged ” really meant 
compromised Sc did not cover an artificial 
total loss created by the will of the parties. — 
Bergens Dampskibs Assurance Forening 
V, Sun Insurance Oppiob, Ltd. (1930), 143 
L. T. 435 ; 40 T. L. R. 643 ; 74 Sol. Jo. 668 ; 
18 Asp. M. L. C. 172. 


729b. .]— -Gurney v . Grimmer 

(1932), 38 Com. Cas. 7, C. A. 

780. Add, Annotation: — Refd. Leon v. Casi^y 
(1932), 48 T. L. R. 452. 

731. Add, Annotaiion :^Generallyt Refd. Excess 
Insce. V. Mathews (1925), 31 Com. Cas. 43. 

784. Add. Annotation: — As to (1) Consd. Fire- 
men’s Fund Insce, v. Western Australian 
Insce. & Atlantic Insce. (1927), 138 L. T. 108. 

735a. Unsuccessful action against insurer — Failure 
to pay costs — Liability of reinsurer to insurer. ] 
— By a policy of marine insurance a vessel 
was insured by her owner with the present 
pltf., who by another policy reinsured the 
vessel against the risks, Sc for the period, 
covered by the original policy, for tcital loss 
only. A claim by the owner against the 
present pltfs. on the original policy failed 
on the ground that the vessel haid been 
scuttled ; Sc the present pltfs. obtained a 
judgment against the owner for costs, but it 
was impossible to recover the costs. The 
present pltfs. then claimed these costs from 
the present deft., one of the underwriters of 
the reinsurance policy. There was in the 
reinsurance policy a sue Sc labour clause, 
but no express contract by the reinsurers to 
pay the costs in question : — Held : that the 
sue & labour clause was inapph cable to such 
a claim, & as there was neither an express 
nor an implied contract to pay the costs in 
question the action failed. — Scottish Met’RO- 
poLTTAN Assurance Co., L/td. v. Groom 
(1924), 41 T. L. R. 36, C. A, 

748. Add, Annotaiion : — Refd. Goole Sc Hull 
Steam Towing Oo. v. Ocean Marine Insce. 
(1927), 44 T. L. R. 133. 

760. Add, Annotaiion :~-A8 to (2) Refd. Williams 
V, Atlantic Assurance Co. (1932), 37 Com. Cas. 
304. 

763. Add, Annotation : — Consd. Hoff Trading Co. 
V. De Rougemont (1929), 34 Com. Cas. 291. 

766. Add, Annotation: — As to (2) Apld. Hoff 
Trading Co, v, De Rougemont (1929), 34 
Com. Cas. 291. 


766. Add, Annotaiion : — Consd. Hoff Trading Co. 

V, De Rougemont (1928), 34 Com. Cas. 180. 
782. Add, Annotation Lake v, Simmons 

(1926), 05 L. J, K, B. 580. 

786. Add, Annotation : — As to (2) Apld. Kauf- 
maim v, British Surety Insce, Co, (1929), 
46 T. L. B. 399. 

800. Add, Annotation : — ^Refd. Re Morgan & Pro- 
vincial Instirance Co., [1932] 2 K. B. 70. 

845. Add, Annotation Lindsay Blee 

Depots, Ltd. V, Motor Union Insce. Co. 
(1930), 46 T. L. R. 672. 
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852a. Landing dispensed with by owner.} 

Pltfs., a firm of merchants at O,, imported a 
cargo of bunker coal from the Tyne, having 
insured the risk of the ocean transit with the 
P. CO. until the goods were “ discharged & 
safely landed,’’ mcludii^ all risks of craft 
to & from vessel 8& whilst in craft awaiting 
landing.” The storage risk, while at moor- 
ings at O., was covered by defte, Pltfs.’ 

g ractice was to have bunker coal discharged 
ito barges & to leave it in the barges until 
a vessel required bunkers & then to supp ly 
that vessel from a barge alongside. \^en 
the coal in question had arrived at O. & 
1,000 tons of it had been discharged into a 
barge, the barge sank during the following 
night & part of the coal was Tost & part was 
damaged. Pltfs. having claimed from defts., 
the latter compromised the claim & took 
third-party proceedings to recover a con- 
tribution from the P. co. on the ground of 
double insurance ; — Held : as pltfs. dispensed 
with landing the P. co.’s risk terminated 
when the discharge was completed, &, as 
the discharge of the 1,000 tons had been 
completed, the proceedings against the third 
party failed. — ^Lindsay Blee Depots, Ltd. 
V. Motor Union Insurance Co., Ltd. 
(1930), 46 T. L. R. 672. 

855a. Effect of clause.] — Claimants insured with 
defts. a quantity of cork from a port or place 
between Bordeaux & Nice to the United 
Kingdom. Claimants were cork growers & 
had a factory & warehouse near Algeciras, 
& they had sent from the factory to Algeciras 
quantities of cork for shipment, & bad allowed 
it to accumulate on the jetty there until 
there should be enough for a cargo. While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jetty, & to prevent the 
fire spreading, the authorities jettisoned part 
of the cork & threw sea-water on the 
remainder, with the result that a large 

P ortion of the cork was lost or damaged. 

'he policy, when issued, contained {inter 
alia) a marginal clause that the policy was 
not to enure to the benefit of any fire 
insurance co., but loss reasonably attributable 
to fire was covered. It also contained a 
warehouse to warehouse clause. A claim 
under the policy was referred to arbn., & the 
arbitrator treated the marginal clause as non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract between the 
parties, So he also found that the loss was one 
reasonably attributable to fire : — Held : 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit from 
the shippers’ manufactory at San Roque, 
were covered by the policy ; (2) there being 
an existing fire & an imminent peril, the 
damage caused by water, used either to 
exting^h the fire or to prevent it from 
spreading, was a proximate consequence of 
fire, which could be recovered under the 
general words of the policy, as being ejuadem 
generis with fire ; (3) the underwriters were 
not relieved from liability by the restraint 
of princes clause; (4) the case must bo 
remitted to the arbitrator upon the question 
whether the policy issued, so far as it con- 
tained the fire policy clause, was or was not ■ 
contrary to the usui^ form of marine insur- i 
ance on goods. — Symington & Co. v. Union i 


Insubanob SocrasTY OF Canton (1928), 97 
L. J. K. B, 646 ; 139 L. T. 886 j 44 T. L. R. 
685; 18 Asp, M. L. 0. 19 ; 84 Com. Oas. 28, 
0. A. 

906. Add. Annotaium: — As io (2) Reid. Eagle, 
Star & British Dominions Insce. v. Reiner 
(1927), 43 T. L. R. 259. 

912a. Vessel laid up — Continuatioii of voyage.] — 
Deft, corpn. insured pltfs.* steamship P, for 
twelve calendar months from midnight 
July 30, 1980, to midnight, July 80, 1931, 
subject to ** Institute Time Clauses as 
attached.” Clause 13 of the Institute Time 
Clauses provided ” warranted from 

psurticular average under 3 per cent.” 
Clause 16 provided : ” The warranty & con- 
ditions as to average under 3 per cent, to be 
applicable to each voyage as if separately 
insured, & a voyage shall be deemed to com- 
mence at one of the following periods to be 
selected by the assui*ed when noiaking up the 
claim, namely, at any time at which the 
vessel (1) begins to load cargo, or (2) sails 
in ball^ to a loading port. Such voyage 
shall be deemed to continue during the 
ensuring period until either she has made 
one outward & one homeward passage (in- 
cluding an intermediate ballast passage if 
made) or lias carried So discharged two 
cargoes, whichever may first happen, So, 
further, in either case, until she Degins to 
load a subsequent cargo or sails in balhist for 
a loading port.” The P. was chartered to 
load in the River Plate for Antwerp, So 
between Jan. 10, 1931, So the discharge of her 
cargo at Antwerp on Apr. 9, 1931, she 
sustained damage on three occasions. She 
then lay up at Antwerp till Aug. 27, 1931, 
owing to absence of freight. During the 
period of lying up she sustained damage on 
two occasions. The question for decision 
was whether the cost of repairs arising from 
these two later casualties could be added to 
the expenses incurred on the three earlier 
casualties so as to ascertain whether the 3 per 
cent, particular average was exceeded : — 
Held : on the clear wording of clause 16, 
which defined a “ voyage,” the voyage which 
had commenced on Jan. 10 was still con- 
tinuing during the period of lying up. On 
any other construction there would be great 
difficulty in knowing what limit to put on the 
period of delay. The contention of pltfs. 
was right, & there must be judgment for 
them. — ^PoRTVALB Steamship Co., Ltd. v. 
Royal Exchange Assurance Corpn. (1932), 
147 L. T. 217 ; 48 T. L. R. 441 ; 76 Sol. Jo. 

416. 

1087. Add. Annotation : — Refd. Foscolo Mango So 
Co. V, Stag line. Ltd., [1931] 2 K. B. 48. 

1099. Add. Annotation : — Held. Foscolo Mango So 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

1203a. -.] — Littlbdalb v. Dixon 

(1806), 1 Bos. So P. N. R. 161 ; 127 E. B. 

417. 

Annotation : — ^Befd. Morrison v, Muspratt (1827), 12 Moore, 
C. P. 231. 

1206. Add. Annotations : — As to (3) Consd. Green- 
hill V. Federal Insce. (1926), 96 L. J. K. B. 
717 ; Hoff Trading Co. v. De Rougemont 
(1928), 34 Com. Cas. ISO. 

1220. Add. Annotation: — ^Refd. GUcksman v. 
Lancashire So General Assce., [1927] A. C. 
139. 
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1252. Add* AnnotaHon : — CoiUKl. Greenhill v. Fede- 
ral Inace. (1920). 96 L. J. K* B. 717. 

1265a« .] — In an action on a policy of marine 

insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured had wrongfully concealed certain 
facts material to be disclosed to them. The 
cargo had in fact been previously carried, 
partly on deck, in a protracted voyage from 
New York to Halifax, where, the vessel being 
/ unable to proceed further, it was unloaded 
& part put in a warehouse, & the rest left on 
the open quay, exposed to severe weather, 
for over two months : — Held : these facts 
were material to be disclosed to the under- 
writers, & as they were not disclosed, & there 
was no waiver of non-disclosure, the policy 
was vitiated. — Greenhill v. Federal In- 
surance Co., ri927] 1 K. B. 66 ; 96 L. J. 
K. B. 717 ; 136 L. T. 244 ; 70 Sol. Jo. 666 ; 
31 Com. Cas. 289; 17 Asp. M. L. C. 02. 
C. A. 

Annotations: — OOBSd. Hoff Trading Co. v. Do Rotigemont 
(1929), 34 Com. Cas. 291. Bold. Williams v. Atlantic 
Assuranco Co. (1932), 37 Com. Cas. 304. 

1808. Add* Annotationa : — As to (1) Consd. News- 
holme Bros. V. Boad Tran^ort & General 
Insce. Co., [1929] 2 K. B. 360. As to (1) 
Consd, Holt’s Motors, Ltd. v. South East 
Lancashire Insurance Co. (1930), 36 Com. 
Cas. 281. Refd. Collins v. Associated Grey- 
hounds Bacecourses (1929), 141 L. T. 629. 
Generally^ Refd. Re Drabble Bros., [1930] 2 
Ch. 211. 

1809. Add. AnnotaHon : — Consd. Holt’s Motors, 
Ltd. V. South East Lancashire Insce. Co. 
(1930), 36 Com. Cas. 281. 

1442. Add, Annotation : — Aa to (2) Refd. Wads- 
worth Lighterage & Coaling Co. v. Sea Insce. 
Co. (1929), 35 Com. Cas. 1. 

1465. Add, Annotation : — As to {\) Consd. Fiumana 
Society Di Navigazione v, Bimge & Co., 
[1930] 2 K. B. 47. 

1474a. Absence of panting beams.] — Held: the 
vessel was unseaworthy. — Lund v, Thames 
A; Mersey Marine Insurance Co., Ltd. 
(1901), 17 T. L. B. 566, 

1545. Add, Annotations : — Refd. Cosmopolitan 
Shipping Co. (Inc.) v, Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296; 
Fiumana Society Di Navigazione v, Bunge 
& Co., [1930] 2 K. B. 47. 

1547, Add, Annotation : — Consd. Cosmopolitan 
Shipping Co. (Inc.) v, Hatton & Cookson, 
Ud, (Liverpool) (1929), 143 L. T. 296. 

1557. Add. Annotation : — Consd. Greenhill v. 
Federal Insce. (1926), 95 L. J. K. B. 717. 

1676. Add, Annotations : — Refd. Wadsworth 
Lighterage A Coaling Co., Ltd. v. Sea Insce. 
Co. (1929), 36 Com. Cas. 1 ; Foscolo Mango & 
Co. V, Stag Line, Ltd., [1931] 2 K. B. 48 ; 


Lazard Bros. So Co. v. Brooks (1932), 37 
Com. Cas. 224. 

1589. Add, Annotation : — As to (2) Dbtd, Greenhill 
V, Federal Insce. (1926), 95 L. J. K. B. 717. 

1608a. What amounts to insurance against.] — 
A policy on a barge provided : ** fiie insur- 
ance is against the risks of total &/or con- 
structive &/or arranged loss including general 
average ^ salvage & damage to such vessel 
by cmlision with any other vessel or with 
any fixed fioating or other object or by fire 
lightning stranding or sinking.” The barge 
sank through general debility ; — Held : the 
policy did not make the insurers liable for 
ordinary wear & tear, & therefore they were 
not liable although the word sinking ” 
was used in the policy. — Wadsworth 
Lighterage Ac Coaling Co., Ltd. v. Sea 
Insce. Co., Ltd. (1929), 45 T. L. B. 697 ; 35 
Com. Cas. 1, C. A. 

1611a. -.] — ^Phcbnix Insurance Co. op Hart- 

ford V. De Monchy, No. 2404a, post. 

1616. Add, Annotation: — Refd. Wetherall & Co. 
V, London Assurance (1931), 144 L. T. 646. 

1641. Add, Annotation : — Refd. Banco de Barce- 
lona V. Union Marine Insce. (1925), 134 L. T. 
350. 

1648. Add. Annotation: — Refd. Clan Line 
Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 514. 

1650. Add. Annotations: — Consd. Board of Trade 
V. Hain S.S. Co., [1929] A. C. 634 ; Merchants’ 
Marine Insce. v, Liverpool Marine & General 
Insce. (1928), 97 L. J. K, B. 589. Refd. Man- 
comunidad del Vapor Frumiz v. Boyal Ex- 
change Assce. (1926), 43 T. L. B. 103 ; Clan 
Line Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 614. 

1660a. .] — ^A sailing ship, of which pltf. was 

mtgee., was insured by a policy, underwritten 
by deft., against perUs of the sea & fire, Ac, 
as per Institute Time Clauses, clause 8, 
against loss of the vessel ” caused through 
the negligence of master, mariners, engineers 
or pilots.” The vessel was damaged by 
ice Ac she leaked badly, & the captain, 
expecting a gale in which he thought she 
would be lost, decided to abandon her, & 
he set fire to her to prevent her from being a 
danger to navigation, & he Ac the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft, did not allege any mis- 
conduct by the assured, by the mtgee.. 
or by the managing owner, & there was no 
evidence that the abandonment was a wilful 
casting away of the ship by the master : — 
Held ; on the facts the abandonment was 
unreasonable on the part of the master & 
constituted negligence, Ac this negligence, 
resulting in the continuing action of a 
previously existing peril of the sea, was 


PART II. SECT. 16, SUB-SEGT. 3.— 
B. (f). 

a i. .1 — Boar v, Mbrohants" 

Marinr Insuranob Oo. (1876), 10 
N. S. K. (1 B. Sc O.) 288 ; affd (1877), 
1 S. 0. R. 110.— CAN. 

PART II. 8E0T. 18, SUB-SEOT. 8.— 
B. (b). 

1840 1. Lose before departure from 
iermtmts a quo^** From Quebec to 
Oreenock vessel to go out in — 

Held : towing from the loading berth 
to another pm of the harbour was not 


a compliance with the warranty. — 
Provincial Insurance Co. op Canada 
V, Connolly (1879), 5 S. C. U. 268.— 

CAN. 

PART II. SECT. 19, SUB-SECT. 1.— B. 

1556 I. Ship unseaworlhv — Ship 
rendered unseaworlhv by charterer with- 
out privUv of assured — Assured entUled 
to recover ,] — Pacipio Coast (Doal 
Freighters, Ltd. v. Westchester 
Fire Insurance Co. of New York, 
Pacifio Coast Coal Freighters, Ltd. 
V, Western assurance Co. (B. C.), 
[19263 4 D. L. R. 963; [1926] 3 
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W. W. R.'35fi; am , (19271 2 D. L. R* 
590 ; [1927] 1 W. W. R. 878 ; 38 B. C. B* 
315. 

PART II. SECT. 20. SUB-SECT. 1.— A. 

1576 li. .] — Murray v. Nova 

Scotia Marine Insurance Co. (1875), 
10 N. S. H. (1 R. & C.) 24.— CAN. 

PART n. SECT. 20. SUB-SECT. 1.— E. 

1007 i. What amounts to — Not sail 
tom as result of accident ,] — Hill v. 
Union Insurance Society, Canton, 
Lto., [1927] 4 D. L. R. 718 ; 61 O. L. R. 
201.— CAN. 
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ooTered by clause 8, & even apart fronv that 
clause, as the peril of the sea had endangered 
the aMp Sc the negligence of the master 
resulted in proper measures not being taken 
to save her, pltf. was entitled to recover 
under Marine Insurance Act, 1906 (c. 41), 
s. 66 (2) (a). — Lino v. Mitchbjll (1928), 98 

L, J. K^. B. 120; 140 L. T. 261 ; 17 Asp. 

M. L. C. 662 ; 34 Com. Cas. 81 ; 46 T. L. R. 
64, C. A. 

1676* Add. Annotations: — Refd. Firemen’s Fund 
Insce. V. Western Australian Insce. (1927), 
43 T. L. R. 680 ; Clan Line Steamers v. 
Board of Trade (1928), 97 L. J. K. B. 736. 

1684* Add. AnnotcUion : — ^Refd. Adelaide S.S. Go* 
V. A.-G., [1926] A. C. 172. 

1687. Add. Annotation: — Generally ^ Refd. Gulf & 
Southern S.S. Co. (Incorporated) v. British 
Traders Insce. Co., [1930] 1 K. B. 461. 

1695. Add. Annotation: — As to (1) Refd. Young 
V. Merchants’ Marine Insurance Co. (1932), 
48 T. L. R. 679. 

1696. Add. Annotation : — Refd. Wetherall & Co* 
V. London Assurance (1931), 144 L. T. 646. 

1700. Add, Annotation : — Consd. Young v. Mer- 
chants’ Marine Insurance Co. (1932), 48 
T. L. R. 579. 

1701. Add. Citations : — 31 Com. Cas. 145 ; 16 
Asp. M. L. C. 679. 

1703. Add. Annotation: — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1706. Add. Annotation: — Consd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 667. 

1706. Add. Annotation: — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1708a. Collision with any object — Bumping on 
rocks.] — A policy of marine insurance on the 
hull & machinery of a steamer covered the 
ordinary perils of the sea & contained the 
following clause ; “ Subject to the Institute 
‘ h’ree of Particular Average absolutely ’ time 
clauses as annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other than water.” The 
ship, having stranded, bumped on the rocks 
& damaged her bottom plates : — Held : the 
contact with the rocks was a ” collision with 
an object ” within the policy. — Mancomu- 
nidad DEL Vapor Frumiz v. Royal Ex- 
change Assurance, [1927] 1 K. B. 667 ; 96 
L. J. K. B. 229; 136 L. T. 537 ; 43 T. L. R. 
103; 17 Asp. M. L. C. 205. 

1709. Add. Annotation : — Refd. Adelaide S.S. Co. 
V. A.-G., [1926] A. C. 172. 

1710. Add. Annotation : — Refd. Adelaide S.S. Co. 
V. A.-G., [1926] A. C. 172. 

1718. Add. Annotations : — Apld. Symington v. 
Union Insce. Soc. of. Canton (1928), 97 L. J. 
K. B. 646. Refd. Tempus Shipping Co. v. 
Louis Dreyfus & Co., 144 L. T. 13. 

1719a. Damage caused by water — To extinguish 
or check fire.] — Syiunoton & Co. v. Union 
Insurance Society of Canton, No. 865a, 
ante. 

1727, Add. Annotation : — Apld. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L, J. 
K. B. 646. 

1732. Add. Annotation : — Refd. Foster v. Driscoll, 
Lindsay v. Attheld, Lindsay v. Driscoll 
(1928), 98 L. J. K. B. 282. 


1736. Add. Annotation: — ^Refd. Adelaide S.S. Co. 
V. A.-G., [1926] A. 0. 172. 

1750a. Action of port authority — ^Extinetloa 

of hre — Damage by water.] — S ymington & 
Co. V. Union Insurance Society op Canton, 
No. 866a, ante. 

1766. Add. Annotation : — Refd. Clan Line Steamers 
V. Board of Trade, The Clan Matheson, [1929] 
A. 0. 514. 

1881. Add. Annotation: — Refd. Williams v. 
Atlantic Assurance Co. (1932), 37 Com. Cas. 
304. 

1809. Add. Citations -134 L. T. 350; 16 Asp. 
M. L. C. 604. 

1817. Add. Annotation : — Refd. Symington v. 
Union Insce. Soc. of Canton (1028), 139 L. T. 
386. 

1827. Add. Annotation : — Generally, Refd. MacColl 
& PoUock, Ltd. V. Indemnity Mutual Marine 
Assurance Co. (1930), 47 T. L. R. 26. 

1828. Add. Annotation : — Refd. Wadsworth 
Lighterage Sc Coaling Co. v. Sea Insce. Co. 
(1929), 86 Com. Cas. 1. 

1888. Add. Annotations : — Consd. Clan Line 

Steamers v. Board of Trade, [1929] A. C. 
614 ; Hain S.S. Co. v. Board of Trade, [1928] 
2 HI. B. 634. Retd. Cayzer, Irvine v. Board 
of Trade, [1927] 1 K. B. 269. 

1849. Add. Annotation : — Consd. Clan Line 

Steamers v. Board of Trade, [1928] 2 K. B, 
667. 

1850. Add. Annotations: — to (1) Apld. Board 
of Trade v. Hain S.S. Co., [1929] A. 0. 634. 
Consd. Clan Line Steamers v. Board of Trade, 
[1929] A. C. 614. Generally, Refd. Adelaide 

S.S. Co. V. R. (1925), 95 L. J. K. B. 213 ; 
Cayzer, Irvine v. Board of Trade (1926), 
42 T. L. R. 731. 

1861. Add. Annotations : — Consd. Clan Line 
Steamers v. Board of Trade, [1929] A. C. 514, 
Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534. 

1854. Add. Arwotations Consd. Clan IJne 
Steamers V. Board of Trade, [1929] A. C, 514. 
Refd. Adelaide S.S. Co. v. A.-G., [1926] 
A. C. 172. 

1858. Add. Annotations : — Consd. Clan Line 
Steamers v. Board of Trade (1928), 07 
L. J. K, B. 736 ; Merchants* Marine Insce. 
V. Liverpool Marine & General Insce. (1928), 
97 L. J. K. B. 589 ; Board of Trade v. Hain 

S.S. Co., [1929] A. C. 634. Refd. Adelaide 

S.S. Co. V. A.-G., [1926] A. C. 172 ; I^azard 
Bros. Sc Co. V. Brooks (1932), 37 Com. Cas. 
224. 

I860. Add. Annotations : — Consd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534; Clan 
Line Steamers v. Board of Trade, [1929] A. C. 
514. Refd. Board of Trade v. Cayzer, Irvine 
(1927), 43 T. L. R. 625. 

1870a. .] — Pltfs. were the owners of the 

steamship A. While loading a general cargo 
at New York a fire brt)ke out & general 
average expenditure was incurred. The 
share of the cargo-owners amounted to 
18,000 dollars, Sc this was paid to pltfs. 
After repairs & reloading the A. proceeded 
on her voyage, but was struck & sunk by 
another steamer. The cargo was discharged 
Sc the A. raised Sc taken into Chester, near 
Philadelphia, where the voyage was aban- 
doned. Further general average disburse- 
ments were made. By the law & practice of 
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FhiladelpMa cargo-ownen were not liable to 
my more than the salved value of the cargo, 
tods they paid. The first defts., the London 
Assurance, were the insurers in part of the 
hull & machinery against perils of the sea & 
fire. The second defts., the British Traders 
Insurance Co., Ltd., were the insurers of 
part of the cargo’s proportion of general 
average disbursements, & the fourth deft., 
A. H. Henderson, was an underwriter of a 
similar policy at Lloyds for the other part. 
The third defts., the United Kingdom Mutual 
Assurance Assocn., Ltd., were a club of which 
pltfs. were members, & as such entitled to be 
indemnified against liabilities for cargo’s pro- 
portion of general average not otherwise 
recoverable. Pltfs. claimed imder the 
policies. The London Assurance denied 
liability. The third defts. admitted liability 
if & when any balance was ascertained. The 
other insurers disputed the amount claimed 
& the method of computation. The bills of 
lading provided that general average should 
be adjusted under York- Antwerp Rules, 
1890, & under the policies the .same rules 
were to apply : — Held : the 18,000 dollars 
recovered in New York must be taken into 
account when computing the liability of the 
disbursements underwriters. In the case of 
the hull underwriters the values to be con- 
sidered were those at the termination of the 
adventure & the loss incurred by reason of 
the diminution or extinction of the value of 
the cargo was a loss which fell upon the 
assured, the shipowner, & came within 
Marine Insurance Act, 1906 (c. 41), s. 66 (4). 
— Green Star Shipping Co., Ltd. v, London 
Assurance (1931), 146 L. T. 160 ; 36 Com. 
Cas. 258 ; 18 Asp. M. L. C. 225. 

1874. Add. Annotations: — As to (1) Refd. Green 
Star Shipping Co. v. I-iondon Assurance (1031), 
146 L. T. 160; Tempus Shipping Co. v. 
Drefus (Louis) & Co., [1931] 1 K.B. 196. 

1876. Add. Annotation : — Refd. Qoole & Hull 
Steam Towing Co. v. Ocean Marine Insce., 
[1928] 1 K. B. 589. 

1886. Add. Annotation : — Refd. Green Star Ship- 
ping Co. V. London Assurance (1931), 146 
L. T. 160. 

1887. Add. Annotation : — Refd. Green Star Ship- 
ping Co. V. London Assurance (1931), 145 
L T. ICO. 

1888. Add. Annotations : — Consd. Green Star Ship- 

£ ing Co. V. London Assurance (1931), 145 
u T. 160. Refd. Tempus Shipping Co. v. 
Louis Dreyfus & Co., [1931] 1 K. B. 195. 

1891a. “ Prime cost ” — ^Meaning of.]— W il- 

lAAMs V. Atlantic Assurance Co., Ltd., 
No. 491a, ante. 

1948. Add, Annotation : — Refd. Mancomunidad 
Del Vapor Prumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 667. 

1965. Add. Citation P. 198, n. 

Add. Annotations : — Refd. The Normandy, 
[1904] P. 187 ; Mancomunidad Del V^or 
Prumiz v. Royal Exchange Assce., [1927] 1 
K. B. 667. 

1981. Add. Annotation : — ^Apld. Admiralty Comrs. 
v. B.S. Chekiang, [1926] A. C. 037. 


1982. Add. Annotation : — ^Refd. Admiralty Comrs; 
V. S.S. Chekiang, [1926] A. 0. 637. 

2010a. Recovery of damages In collision 

action.] — Defts. insured pltfs.* steamer against 
the usual marine risks, the steamer oeing 
valued in the policy at £4,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at pltfs.’ cost, & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
paid over to pltfs. £2,500, as being half 
the damages, in an action against defts. 
pltfs.' contended that, as the balance of their 
loss was £2,600 they were entitled to recover 
that amoimt, it being less than the value of 
£4,000 put on the steamer in the policy : — 
Held : defts. were liable only for £1,500, 
being the difference between £4,000 &> £2,500, 
the amount recovered by pltfs. from the 
owners of the other ship. — Goole & Hull 
Steam Towing Co., Ltd. v. Ocean Marine 
Insurance Co., Ltd.. [1928] 1 K. B. 689; 
97 L. J. K. B. 175 ; 138 L. T. 548 ; 44 T. L. R. 
133; 72 Sol. Jo. 17; 17 Asp. M. L. C. 409; 
33 Com. Cas. 110. 

2014a. Loss less than amount paid Into court.] — 
Resps. insured applts.* tug boat by a policy 
of marine insurance, which provided that, on 
a claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, & .that nothing was to be taken into 
account for the damaged value, & also that 
all claims were to be subject to English law 
&> usage. The tug was sunk by collision, 
& applts. at once gave notice of abandon- 
ment. Salvors employed by resps. raised 
the tug in a few days, & the abandonment 
was not accepted. The salvors, without 
the knowledge of applts., made an offer to 
resps. for the tug. resps. requested them 
to put it into writing, which they did. The 
appellate ct., considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct. ; — Held : (1) the 
sinking was not an actual total loss ; (2) resps. 
were not precluded from denying that they 
had accepted the abandonment ; (3) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), s. 60 (2) (i), 
since even at the date of the abandonment 
it was not unlikely that the tug could be 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
been modified by sects. 61 62 ; (4) the 

appellate ct. was not bound to accept the 
highest estimate of the cost of repairs given 
by resps.’ witnesses, & the ct.’s finding as to 
the sum necessary, being justified by the 
evidence &; not being based upon any error 
of principle, could not be questioned. — 
Captain J. A. Cates Tug & Wharfage Co. 
V. Franklin Insurance Co., [1927] A. C. 
698; 96 L. J. P. C. 132 ; 137 L, T. 709; 
17 Asp. M. L. C. 319, P. C. 

2055a. .] — Captain J. A. Cates Tug & 

Wharfage Co. v. Prankun Insurance 
Co., No. 2014a, ante. 


PART 11. SECT. 22, SUB-SEOT. 5.-0. (a). 

f i, Bp insurerB-^Svbseqwmi sale of ship at profit — Rights of 'assured,] — ^Mbaghrr v. Mtna, Iksubanob CJo. Sc 

Homb Insujunob Co. (1873), 20 Gr. 354. — CAN, 
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2074. Add. AnnotaHon: — ^Refd. Lambert t;. I. R. 
Oomrs. (1927), 12 Tax Oas. 1063. 

2082. Add. Annotation : — As to (1) Refd. Canada 
Atlantic Crain Export Go. (Inc.) v. Eilers 
(1929), 36 Com. Cas. 90. 

2110a. .] — ^Masbubn v. Leckib (1822), cited in 

Abbott’s Merchant Shipping, lith ed., p. 15. 

AnnotaHon: — Coiisd. Aloookv. Hoyal Exchange Assce. (1849), 
13 Q. B. 292. 

2145. Add. Annotation : — ^Expld. Captain J. A. 
Cates Tug & Wharfage Co. v. Franklin Insce., 
[1927] A. C. 698, 

2152a. Sunken ship — Recovery probable at date 
of .abandonment.] — Captain J. A. Gates Tug 
& Wharfage Co. v. Franklin Insurance 
Co., No. 2014a, ante. 

2189. Add. Annotation : — Reid. Australia (Owners) 
V. Nautilus (Owners) (1926), 95 L. J. P. 146. 

2191. Add. Annotation Tempus Shiming 

Co. V. Louis Dreyfus & Co., [1931] 1 K. B. 
196. 

2214* Add. Annotation : — As to (4:) Apld. Holmes 
V. Payne, [1930] 2 K. B. 301. 

2286a. .] — Vacuum Oil Co. v. Union 

Insurance Society of Canton, Ltd. (1926), 
32 Com. Cas. 53, C. A. 

2333a. Negotiations lor ship between under* 

writers & third party.]— Captain J. A. Cates 
Tug & Wharfage Co. v. Franklin Insur- 
ance Co., No. 2014a, ante. 

2339. Add. Annotations: — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Reld.Sheppy Glue & Chemical Works v. Med- 
way River Conservators (1926), 24 L. G. K. 
467 ; AUgemeine Versicherungs-Gesellschaft 
Helvetia v. German Property Administrator, 
[1931] 1 K. B. 672. 

2340. Add. Annotations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 
Reid. Whitney v. I. R. Oomrs., [1926] A. C. 37. 

2341a. Damages lor negligence In 

watching wreck.] — Lefts. & other under- 

. writers insured pltXs.’ steamship A. against 
total loss, & to the extent of three-quarters 
against damages which pltfs. might have to 
pay for collisions with other vessels. The A. 
was sunk in a river & in fact was a con- 
structive total loss. Notice of abandonment 
was given & acceptance thereof refused. 
Pltfs. & defts, agreed without prejudice to 
their rights to take joint action to salve the 
property. The master of the A. employed 
a tug to watch the wreck & warn other 
vessels. Owing to the ne^igence of the 
crew of the tug the steamship S. came into 
collision with the A., & both vessels sustained 
damage. In an action brought, in the 
names of pltfs., by & for the benefit of defts., 
against the S., the owners of the S. counter- 
claimed & recovered judgment for the 
whole of their damages & costs, & the under- 
writers paid three-quarters of the damages 
& costs to the owners of the S. : — Held : the | 
underwriters were jointly liable to indemnify j 
pltfs. against the remaining one-quarter of ’ 


the damages do costs of the S.^ the liability 
not axising under the policy but upon the 
confa^act of indemnity. — Suart do Steamship 
Alleghany of London, Ltd. v, Mkrohants’ 
Marine Insurance Co., Ltd. (1898), 14 
T. L. R. 664 ; 8 Com. Cas. 312. 

2846. Add. Annotation : — Raid. Glen Line, Ltd. v. 
A.-G. (1930), 46 T. L. R. 461. 

2351. Add. Annotation : — Consd. A.-G. e. Glen 
Line do Liverpool do London War Risks 
Insce. Assocn. U929), 34 Com. Cas. 809. 

2352. Add. Annotation : — Consd. A.-G. v. Glen 
Line do Liverpool do London War Risks 
Insce. Assocn. (1929), 84 Com. Cas. 309. 

2355. Add. Annotations : — As to (2) Consd. A.-G, 
V. Glen Line do Liverpool do London War 
Risks Insce. Assocn. (1929), 34 Com. Cas. 
309 ; Page v. Scottish Insce. Corpn. (1929), 
98 L. J. E. B. 308. Refd. Allgemeine 
Versicherungs-Gesellschaft Helvetia v. Ger- 
man Property Administrator, [1931] 1 K. B. 
672. 

2356. Add. Annotation : — ^Refd. Glen Line, Ltd. v. 
A.-G. (1930), 46 T. L. R. 461. 

2369a. Reinsurance of liability for total loss — ^No 
reinsurance of running down clause — ^Applica- 
tion of principle of cross liabilities.] — Defts. 
underwrote a policy of marine insurance on 
the W. against total loss, do also by a running 
down clause, against three-fourths of collision 
liability on the principle of cross liabilities. 
Defts. reinsured their liability for total loss 
only with pltf. During the currency of the 
policy the W. was sunk as the result of a 
collision with the M. So became a total loss. 
In proceedings in the Admiralty Ot. both 
vessels were held equally to blame, &, as the 
M.*8 half damages exceeded the W.’s half 
damages, the W. had to pay the balance imder 
the Admiralty rule of single liability. Defts. 
paid the owners of the TF. for a total loss, do 
also a further sum under the running down 
clause, that sum being ascertained by bring- 
ing into account a payment treated as having 
been received in respect of the M.*s liability 
for the damage done by her to the W., & the 
payment of a larger sum in respect of the 
damage done by the W. to the M. Pltf. 
claimed that he was entitled to the benefit of 
the credit in respect of the M.*8 liability ; — 
Held: pltf., not being a reinsurer of the 
liability under the running down clause, was 
not entitled to the benefit of the credit 
mentioned, — ^Young v. Merchants’ Marine 
Insurance Co., Ltd., [1932] 2 K. B, 705; 
101 L. J. K. B. 667 ; 147 L. T. 236 ; 48 
T. L. R. 579 ; 37 Com. Cas. 415, C. A. 

2375. Add. Annotations : — ^Refd. A.-G. v. Glen Line 
& Liverpool do London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309 ; Allgemeine 
Vorsicherungs-Gesellscbaft Helvetia v. Ger- 
man Property Administrator, [1931] 1 K. B. 
672. 

2379* Add. Annotation: — Refd. Goole do Hull 
Steam Towing Co, v. Ocean Marine Insce. 
(1927), 44 T. L. R. 183. 


PART II. SECT. 23, SUB-SECT. 4,-— 
A. (e), 

sd. Provision as to euroey — Applica- 
tion to total loss .] — Hamilton v. Mon- 
treal Assurance Co. (1804), 23 
U, 0. R. 437.— CAN. 


PART II. SECT. 23, SUB-SECT. 4.— • 
C. (b). 

2266 i. Conatructive total loss of 
— ISeld : there havimr been a oon- 
Btmotive loss of the ship, the action 
of the nnderwrltorB in making repairs 
Sc earning the freight would not prevent 
the assured from recovering as for a 
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total loss ot freight. — T roop A Lewis 
V. Merchants' Marine Insuranoe Oo. 
(1886), 13 S, O. B. 600 ; 6 0. L. T. 
386.— CAN. 

PART It SECT. 26, SUB-SECT. 1.— A. 
n. Read now " 2404a i." 

0 . Bead now "2404a It." 



7oL JlXUL— Imninuioe. Cmm 2404a— 25S7a. 


S404a. Proseotttion of claim — Condition limiting 
time for.]— Plfcfs. were inter^erted in a 
oertidoate of insurance which was issued 
under two policies of marine insurance 
subscribed by defts. in respect of 100 barrels 
of pure gum turpentine shipped from Florida 
to Rotterdam. The policies provided for 
payment for ** leakages from any cause in 
excess of 1 per cent, on each invoice.” It 
was the practice of the trade, at the port 
of shipment, to gauge the barrels of turpentine 
& to egress the result in gallons, & at the 
port of discharge to weigh it & to express the 
result in kilograms with an allowance for 
reduction on account of the vaiying tempera- 
ture conditions of 3*25 kilograms to the g^on. 
The policies also contained a stipulation 
providing that no suit or action for the 
recovery of any claim should be maintainable 
in any ct. unless such suit or action be 
commenced within one year from the 
happening of the loss out of which the claim 
arose, but that limitation clause did not 
occur in the certificate. When the vessel 
was discharged a shortage in respect of the 
gallons of turpentine shipped was ascertained 
to have taken place. Defts. having refused 
to pay upon the ground that there was no 
sufficient evidence of the loss & that the 
claim was not instituted within the year, 
the present claim was brought by the pltfs. 
on the certificate : — Held : the limitation 
clause was not one which bound the certificate 
holder. The rights of the original policy 
holder, which were conveyed to the certificate 
holder, comprised the rights given by the 
policy qualified all the conditions & 
warranties which affected the nature & extent 
of the insurance granted, but did not impose 
an obligation affecting only a limitation of time 
within which the rights so given were to be 
enforced ; (2 ) an actual physical loss had been 
proved based upon the calculations, & there 
was no ground for imputing that loss to any 
cause other than leakages. — Piicenix Insur- 
ance Co. OP Hartford v. De Monchy (1929), 
141 L. T. 439 ; 46 T. L. R. 643 ; 18 Asp. 
M. L. C. 7 ; 36 Com. Cas. 67, H, L. ; affg. 
S. C. svib nom, De Monchy tr, Phcknix Inscb. 
Co. op Hartford (1928), 138 L. T. 703, C. A. 

2445. Add. AnnoicAion : — Refd. Lothian v, Ep- 
worth Press (1926), 137 L. T. 582, n. 

2461. Add, Annotation : — Consd. Holmes v. Payne, 
[1930] 2 K. B. 301. 

2463a. .] — A ship belonging to the Glen 

Line was insured, hull, machinery, etc,, with 
the Liverpool & London War Risks Insurance 
Assocn., against the usual war risks. On the 
declaration of war on Aug, 4, 1914, the 
ship was seized by the German Government 
& was interned until after the Armistice. 
The Glen Line gave notice of abandonment, 
which was accepted by the Assocn. as for a 
constructive total loss on Aug. 4, 1914. 
After the peace the Glen Line presented a 
claim to the Mixed Arbiteal IWbunal, under 
article 297 (t) of the Treaty of Versailles, in 
effect, for compensatibn for loss of prospective 
profits arising from the seizure of the ship by 
the Germans immediately on the outbreak 
of the war, & this claim was compromised 


for about £140,000. Thereafter the British 
Government, as reinsurers to the extent of 
80 per cent, of the war risks undertaken by 
the Assocn., who made no claim to the com- 
pensation, claimed that the compensation 
was received by the Glen Line as trustees for 
Hie Assocn., & that the British Government 
were entitled to 80 per cent, of the trust 
moneys : — Held : the compensation re- 

cover^ imder the treaty was analo^us to 
damages recovered for loss of freight in 
prospect secured by an existing charter & 
must therefore be treated as belonging to the 
, owner & not to the abandonee. — Glen Line, 
Ltd. V, A.-G. (1930), 46,.T. L. R. 451 ; 36 
Com. Cas. 1, H. L. ; revsg,, S. C. eub nom, 
A.-G. V. Glen liiNE, Ltd. & Liverpool & 
London War Risks Inscb, Assocn., Ltd. 
(1929), 34 Com. Cas, 309, C. A. 

2527a. Unstamped insurance.] — In 1920 the 
E. CO. & the Y. CO. entered into a participa- 
tion agreement effective as from Jan. 1, 1920, 
which was a reinsurance treaty binding the 
E. CO. to cede & the Y. co. to accept a par-, 
ticipation of all risks mentioned of the share 
retained by the E. co. accepted after Jan. 1, 
1920. In Sept. 1921, the E. co. arranged 
that the N. co. should take over the Y. co.’s 
position as from Jan. 1, 1920 ; & in Jan. 1922, 
an agreement, hereinafter called “ the Out- 
wards Treaty,” on the same lines & with 
the same provisions as those of the agree- 
ment with the Y. co. was entered into between 
the E. co. & the N. co. In 1921 the N. co. 
& the E. co. entered into another participa- 
tion agreement, hereinafter called “ the 
Inwards Treaty,” the N. co. ceding & the 
E. co. accepting a share of all marine risks. 
The Inwards Treaty had no provisions for 
the issuing of policies, or for particulars 
sufficient to make possible the issuing of 
policies, to satisfy the provisions of Stamp 
Act, 1891 (c. 39), & Marine Insurance Act, 
1906 (c. 41). No stamped policies were in 
fact issued under any of the three agreements, 
& no premiums were ever actually paid to 
the N. CO., which was credited with the 
proper proportion of the net premiums 
received by the E. co. On the compuLsory 
winding-up of the N. co. the E. co. claimed 
to be entitled to prove for sums paid by it 
for premiums under the Outwards Treaty, 
after allowing for sums paid or credited to it 
by the N. co. under the Inwards Treaty. 
The Official Receiver rejected the claim on 
the ground that both treaties were invalid & 
inadmissible in evidence, because they were 
contracts of maiine insurance which did not 
comply with the requirements of Stamp Act, 
1891 (c. 39), & Marine Insurance Act, 1906 
(c. 41), & were unlawful ; & upon a summons 
asking for an order that the proof should be 
allowed: — Held: (1) as the Outwards Treaty 
was invalid & void, the entries of premiums 
to the credit of the E. co. were not evidence 
of payment, & therefore no claim under 
Marine Insurance Act, 1906 (c. 41), s. 84, 
could be made ; (2) even if premiums had 
been paid such a daim could not have been 
made, os Stamp Act, 1891 (c. 39), ss. 92, 93, 
97, amounted to an implied prohibition of- 


PAHT II. SECT. 26, SUB-SECT. 2.— 

A. (i). 

f». Becoeery of intereei — AVhoiuah 
aotim tried wmovt jun/,] — ^Paoifio 


Coast Coal FitEiaiiTKBS, Lxo. v, 
Wbstchbjstbr Firb Insubanob Co. 
OF Nkw York, Pacific Coast Coal 
Fbbiobtbrs, Ltd. v. Western Assub- 
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ANCE Co. (B. C.). fl926J 4 D. L. R. 
963 ; (1926J 3 W. W. K. 366. ; affd., 
119271 2 D.L. 11.690; [1927] 1 W. WlR. 
878; 88 B. C. R. 316.-~CAN. 
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offences by incurring liability for premiunas 
in respect of unstamped sea insuiaoees, & 
there had therefore been ** illegality ” on the 
part of the E. co. with the residt that a claim 
for return of premiums under Marine Insur- 


ance Act» 1906 (o. 41), s. 84, must fail. — Be 
Natiokax. Benefit AssxmANCE Oo., Ltd., 
[1931] 1 Ch, 46 ; 100 L. J. Oh. 38 ; 144 L. T. 
171 ; [1929-30] B. & C. R. 266. 


Part 111. — Fire Insurance. 


2644. Add. Annotation : — Refd. Halifax BuUding 
Society v. Keighley, [1931] 2 K. B. 248. 

2546. Add, Annotation : — Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

2548* Add. Annotation : — As fo (1 ) Refd. Shell-Mex 
V, Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 

2553. Add, AnnotcUion : — Gonsd. Morgan v. Pro- 
vincial Insurance Oo (1932), 48 T. L. B. 217. 


2560* Add, AnnotaHon : — As to (1) Gonsd, P^e v, 
Scottish Insce. Oorpn. (1929), 98 L. J. K. B. 
308. 

2562* Add, Annoiaiions : — Gonsd. Page v, Scottish 
Insoe. Corpn. (1929), 98 L. J. K. B. 308. 
Refd. Williams t;. Atlantic Assurance Oo. 
(1932), 37 Com. Cas. 304. 

2568. Add, Annotation : — As to (2) Gonsd. Lake v, 
Simmons (1926), 95 L. J. K. B. 586. 

2572. Add, Citation : — 31 Com. Cas. 10. 


PART III. SECT. 1, SUB-SECT. 3. 

2641 xliK. .J — Budgk i\ Makjun 

Lumbeh Co., Ltd., & Martyn LuJvmKR 
Co.. Ltd.. [1932] 2 W. W. It. 6L— CAN. 

2641 1. Policy payable to amtired 

or “ assigns.*’] — Noack v, Lanark 
C ouN»rY Mutual Firk Insce. Co,, 
U9321 4 D. L. R. 64.— CAN. 

sf. Insurance by liouidaior — Liqui- 
dator becoming trustee for purchaser— - 
No duty to inform insurers.] — Where 
property was insured agaiust fire hy a 
liquidator in possession, &, at the time 
ot the loss ho was still In posstisslon, 
but then as trustot^ for persons who had 
meanwhile purciiased the property, 
but had not yet received title : — Held : 
he had been under no leira! duty to 
notify the insurers of said change. — 
Montreal Trust Oo, v. Caledonian 
Insurance Co. & Alliance Assur- 
ance Co.. [19311 2 W. W. R. 671 ; 3 
D. L. R. 809 : affd.» 11931] 3 W. W. R. 
432 ; 119321 1 1). L. U. 116 ; 26 Alta. L. R. 
21 ; ajfd-f U93*-i] O. K. rj81.-CAN. 


PART III. SECT. 1, SUB-SECT. 4. 

o 1. Meaning of ** husband.”]"- 

In the proposals for insurance against 
fire in respect of a building ot 
furniture, eto., therein of the proponent, 
one ot the printed questions was 
“ Have you ... or husband ever 
. . . had a fire ” 1 — Held : the word 
** husband ** there meant husband then 
living. — Bradbuut v. The London 
Guarantee & Acoident Co., Ltd. 
(1927), 40 O. L. U. 127.— AUS. 

o il. Alleged misstatement as to 

property in goods.] — North British 
& Mercantile Insurance Co. v. 
MoLbllan (1892), 21 S. C. R. 288.— 
CAN. 

o iii. Question relating to cancel- 

lation of previous policy — Meaning of 
caTiceUation.] — A proposal for a policy 
contained the question. '* Has the pro- 
ponent . . . ever bad . . . any policy 
cancelled by any insurance oo. 1 
The assured had in fact hadl a policy In 
another ofiloe, the premium thereon 
not having been paid, the insurance 
oo.’s officer Intimated that his co. did 
not desire to continue the policy, & if 
the assured was not prepared to pay 
the premium the co, would have no 
alternative but to cancel the policy. 
The premium not being paid the officer 
produced a oatnoellation voucher which 
ho had taken with him when he went 
to call on assured, Sc assiu^d then 
signed the voucher & the policy was 
cancelled : — Held : the termination of 
the insurance of the unilateral act of 
the CO., & the policy was cancelled 
within the meaning of the question in 
the proposal. — Bryce v . Mercantile 
& General Insce. Co., Ltd., {1930] 
N. Z. L. R. 231.— N.Z. 


PART 111. SECT. 2, SUB-SECT. 2. 

t 1 . Whether action by 

insurer Chancery or common law 
action .] — Royal Exohanuk Assoe. Oo. 
V. Grimshaw Bros., Ltd., [1928 J 
2 D. L. R. 412 ; 62 O. L. R. 25.— CAN. 

t il, Liability of insured— 

Refused to subrogate.] — Giobe & 
Rutgers Fire Insurance Co. r. 
Trued ELL, [1927] 2 D. L. R. 669 ; 60 
O. L. R. 227.— CAN. 


PART 111. SECT. 3, SUB-SECT. 1. 

8g. Party in whose name property 
placed.] — PItf. was held to have au 
insurable interest in property which 
had been placed In his name by his 
brother for the purpose of preventing 
his brother’s creditors getting it. — 
Lambert r. ANOLO-SoorriSH General 
Commercial Insurance Co. (1929), 
64 O. L. R. 439.— CAN. 

PART III. SECT. 8, SUB-SECT. 2.— B. 

h (p. 311) i. .] — Clarke v. 

Fidelity-Phoenix Fire Insurance 
Co. OF New York, [19261 1 D. L. R. 
303 58 O. L. R. 148.— CAN. 

1 (p. 311) i. .] — ^A person who 

has made an agreement for the pur- 
chase of Immovable property, although 
he does not thereby obtain a legal 
interest in or charge upon the property 
within sect. 54 of Transfer of Property 
Act, neveithelcss has an insuraljle 
interest In the property, & can recover 
imdor a policy of insurance f>f tho 
property the loss suffered by h!m on 
account of the property being destr(>yod 
or damaged by fire. — Gnana 
DARAM V. VUI.CAN INSITRANCE CO. 
(1931), I. L. R. 9 Ran. 452.— IND. 

h (p. 312) i. .] — ^Where a mtgor. 

against whom foreclosure proceedings 
had been brought Sc continued until 
sale was still the registered owner of 
tho property Sc in possession of It he 
was tield to have an insurable Interest 
at that time. — Fordorchuk v . Car & 
General Insurance Corpn., Ltd., 
[1931] 2 W. W. R. 586 J 3 D. L. R. 
387.— CAN. 


PART III. SECT. 5. 

h i. Covering note issued by 

broker — Loss before issue of policy — 
Broker not liable as insurer ,] — Broit 
V, Bennie S. Cohen & Son (N. 8. W.), 
Ltd. (1926), 27 8. R. N. 8. W. 29 ; 
44 N. 8. W. W. N. 44.— AUS. 


k i. .] — Sun Insurance Office 

r. Roy (Can.), [1927] 1 D. L. R. 17; 
8 . 0. R. 8.— CAN. 


PART III. SECT. 7, SUB-SECT. 2. 
2599 i. Explosion — Orain^dust ex- 
plosion .] — A policy of insurance against 
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fire, which includes the condition that 
the co. shall make good loss or damage 
caused by the explosion of coal or 
natural gas in a building not formiug 

E art of gas works. Sc loss or damage 
y fire caused by any other explosion, 
covers loss caused by a grain-dust 
explosion, whore, filthough the origin 
of the e:imlo8lon cannot be positively 
proved, its most probable cause is 
round to have been the Ignition of the 
particles of grraln-dust suspended in 
the air. — Riedlk Brewery, Ltd. v. 
Merchants Fuie Assurance Corpn. 
OF New York (Man.), [1926] 1 

W. W. R. 497.— GAN. 

1 i. .1 — A policy of fire insurance 

upon a building contained the words 
” only while the premises are occupied 
08 a private dwelling.” Tho promises 
were vacant when a fire cMJcurred. 
In an ai;tiou upon the policy : — Held : 
the words quoted were part of the 
description of the property insured.- - 
Cooper v. Toronto Casualty Insc:e. 
Co., [19281 2 D. L. R. 1007 ; 62 O. L. R. 
311.— CAN, 

1 ii. Use as ” bunk house.”] — 

An action upon a policy of fii'e iusiu’- 
ance was redsted by deft. oo. ou tho 
groimd that at the time of the fire the 
house was not occupied as a priv'ate 
dwelling, contrary to a condition in 
tho policy. One pltf. G. let the house 
to H., who said ho was going to live in 
it, Sc G. undei-stood that H. would 
occupy it with his wife Sc family. At 
the tline of the fli*o H. had three men 
living with him. Once a week H.’s 
wife came in to keep things in order. 
Sc twice a week the wife of one of the 
other men did tho same. Each of 
them contributed to the rent, tliat Is, 
the other men paid their shares to H. 
who paid G. G. w^os never in the house 
while it was so occupied : — Held : the 
house was occupied as a private 
dwelling. — Gendron v. 3’kovident 
Arsubance Co., [1931] 1 D. L. R. 418 ; 
66 O. L. R. 147.— CAN. 

1 iii. .] — Pltf. was Insured 

against loss by fire of furniture iir a 
house ” only while occupied as a 
dwelling ” : — Held : the words wei-e 
used In tho policy as part of the 
description of the^ property Sc not as a 
condition modifying the statutory 
oonditionB ; a mere temporary vacancy 
or absence of the occupant reasonable 
in tho circumstances will not bo groimd 
for a finding that the house was not 
” occupied as a dwelling.” — Metcalfe 
V. General Accident Assurance Co., 
[1930] 2 D. L. R. 265 ; 04 O. L. R. 
643.— CAN. 

1 iv. ” Occupied.”] — By the terms of 
a policy, it covered the building Insured 
** only while occupied, constructed Sc 



vol. X3uX.--Iii8iim OaMi 2610-«*2657. 

2610* Add. AnnoiaUon ;^Rel4« Stumbles v, ton v. Union Insce. Sog« of Canton (1928), 

Whitley (1929), 46 T. L. R. 37- 97 L. J. K. B. 646. 

2657* Add, Annotation: — Consd« Looker v. Law 
2685* Add, AnnoUdion : — Aa to (2) Apid. Syming- Union & Rock Insce*, [1928] 1 K. B. 654. 


situated as described. A fire ooourred 
while pltf. was not livlnjr iu the build- 
ing, though he had loft some furniture 
& clothing there 6c no one else lived 
there ; — Meld : the property was not 
“ occupied ** within the meaning of the 
policy. — Lambert v„ ANGLo-Soornsn 
General Ck>MMBBoiAL Insurance Co., 
[1930] 1 D. L. H. 284 ; 64 0. L. B. 439. 
--CAN. 

th. “ Burning of prairie.**} — West 
Band Ebtatbs, Ltd. v. New ^aland 
Insurance Co., Ltd., [1925] App. D. 
246.— S. AP. 

PART III. SECT. 7« SUB-SECT. 8. 

2629 V. .1 — ^A con- 

dition, that the insurer is not liable for 
loss ** If any subsequent insurance is 
effected with any other insurer, unless 
6c until the insurer assents thereto,** 
is not applicable so as to defeat the 
insured's claim for loss, merely because, 
without the insurer’s assent, he sub- 
sequently obtains from another co. a 
policy which never attaches by reason 
of the application of the condition 
therein, that “ the insurer is not liable 
for loss if there is any prior insurance 
with any other insurer.” — Home Insur- 
ance Co. OP New York v. Gavel, 
[1927] 3 D. L. B. 929 ; [1927] S. C. B. 
481.— CAN. 

r (p. 320) i. Lo 88 bettocen issue 

of cover note policy — Whether con- 
ditions of policy applicable. \ — Nichol- 
son V. The Southeun Star Fire 
Insurance Co., Ltd. (1927), 28 S. B. 
N. S. W. 124 ; 45 N. S. W. W. N. 35.— 
AUS. 

d (p. 320) i. On change of nature 

of oc(ntpation on insured premise ^,] — 
West Band Estates, Ltd. v. New 
Zealand Insurance Co., Ltd., [1925] 
App. O. 24.5.- S. AF. 

•s (p. 320) f. .1— 

MissiQUor & UouviLLE Mutual Fire 
Insce. Co. v. Eastern Townships 
Telephone Co., [1928] 1 D. L. B. 526 ; 
43 Que. K. 13. 122.— CAN. 

ee (p. 320) ii. .]— The 

words ” stored or kept ’* in statutory 
condition 6 (b) in Soherl. B to Alberta 
Insurance Act, 1926, do not apply to 
gasoline which is In actual use & cjotirso 
of consumption for domestic purposes., 
whore, at least, the amount so in use 
Is less than one quart. — Hall v. 
CoNNECi'iouT Fire Insurance Co., 
11931] 2 W. W. B. 200 ; 3 D. L. B. 
329.— CAN. 

ff (p, 320) i. .] Lons- 

BFjoir v . Trans*(^anada Insurance 
Co., [19.32] 1 1). L. R. 351,™ CAN. 

d (p. 321) i. What amounts to — 

Koi clause reducing amount of msurance 
by amount paid on preifious claim .] — 
Pauls v. National Union Fuie In- 
surance Co., [1932] 2 W. W. B. 558.— 
CAN* 

■d. condition as to jtroof of 

loss — (Jornpliance ivUh.] — In on action 
on a tire insurance jiolicy pltf. relied 
on as proof of loss what purported to 
be a statutory ileclaratiou solemnly 
declared before a oomi’. for r>at}i8 ; 6c, 
in order to support his inotlou to be 
allowed to amend the proof of loss so 
as to set up a value consistent with his 
re])reseutation of value in his applica- 
tion for the policy, pltf. SAvore that he 
had not appeared before said comr., 
that he hod never deidored to the truth 
of the claim 6c the Rtatements in the 
declaratltni 6c that ho had signed the 
form of proof of loss provided by deft. 
CO. Sc had left it wdth his agents to HU 
in, 6c that a slip attached to the form 
6c stating the reasons for claiming the 
amount which ^vaa claimed was not on 
the form when ho signed it field : 


there had ))een no compliance with 
statutory condition No. 15 as to proofs 
of loss. — Fultoi^ V. Waw^anesa 
Mutuai. Insuiunoe Co., [1932] 2 
W. W. B. 412 ; affd., [1932] 3 W. W. B. 
404. — CAN. 

if. Overestimate — Whether evi- 

dence of fraud .] — ^In an action on 
policies of Are insurance held tliat the 
fact that the amount awarded the 
insured was only about half the amount 
claimed In the proofs of loss did not 
neoessarlly compel the ct. to infer 
fraud. — Fepferman v. New Bruns- 
wick Fire Insurance Co., [1932] 2 
W. W. B. 507 ; 4 D. L. B. 342.— CAN. 

PART HI. SECT. 7, SUB-SECT. 4. 

f i. Exception from liafyUUy for 

loss by theft — Truck kohm dt burnt—- 
Onus of proof on company .) — Luciani 
V. British America Assurance Co., 
[1931] 1 D. L. B. 166 ; 65 0. L. B. 
687.— CAN. 

£ ii. — ExemjAum. from liabiXiiy for 
loss or damage resiuHng from earihipmke 
or abnormal conditions arising therefrom. 
— Consideration of results of earth- 
ouake.) — ^Wairoa Farmers Co-opera- 
tive Meat Co., Ltd., 8c Bank of New 
Zealand v. New Zealand Insurance 
Co., Ltd. (1931). 7 N. Z. L. J. 267.— 
N.Z. 

PART III. SECT. 9, SUB-SECT. 1. 

2660 ii. .1— In 1925 pltf. 

made two proposals for fire insurance 
with deft. CO., each containing the 
question, ** Have you or your husband 
over been a claimant on a fire insurance 
office or had a fire ? ** In one pro- 
posal the answer suppUed was ** Fire 
in 1914 from ad joinixig shops, Throssell 
Street, Collie,** & in the other known 
to company.** Pltf. had lived apart 
from her husband for many years, & 
he had died In 1923. The husband bod 
had one fire in 1898 8c another in 1917. 
In the case of the first fire he hod been 
convicted of arson, &; the insurance co. 
concerned bad refused to pay insurance 
in respect of the second fire : — Held : 
the answer was untrue. — Bradbury 
r. London Guarantee 6c Accident 
Co., Ltd., [1928] W. A. L. B, 38.— 
AUS. 

_ (p, 324) I. Conceatment 

of increased risk .] — Smith v. American 
Equitable Assurance Co., [1931] 2 
D, L. B. 830.— CAN. 

m (p. 324) !, Insurance by partner’ 

ship — Concealment of previous loss by 
partners individuduy .] — A policy of 
nsu ranee against fire over the mer- 
chandise stock of pltfs. who were 
carrying on business in partnership 
was effected with deft. oo. The 
proposal fomr contained a question : 

Hus proponent, either individually 
or as a member of a partnership 
or CO., or his or her wife or husband, 
ever had property damaged or de- 
stroyed by fire I ** : — Held : the 
question roierrod not only to loss in 
respect of the partnership properiy, 
but also to loss suffered by the partners 
individually before the formation of 
the partnership. — Nicholas & Bar- 
nett V. New Zealand Insce. Co., 
[1930] N. Z. L. B, 699.— N.Z. 

nn (p. 325) 1, Statement 

that applicant ” owner ** <t property 
free from incumbrance — Applicant pur- 
chaser under agreement A preperiy 
subject to vendor* s Urn — Poliey vitiating 
by second representation .] — Burbidoe 
V. Halifax Pure Insurance Oo., 
[1931] 1 1). L. B. 818 ; 2 M. P. B. 479 ; 
affg^, [1930] 4 D. L. B* 763.— CAN. 

pp (p. 326) i. .] — Sperling 

V. Germanic Fire Insurance Co., 
[1932] 2 D. L. B. 634.— CAN. 

17 


tk« Application of statutory con- 
dition — Necessity for fratid.] — In an 
action upon a fire insurance policy the 
defend^ were that wlicn applying for 
the insurance pltf. failed to disclose 
certain matorial facts & that no valid 
contract of insurance ever became 
binding on deft. co. The non-dls- 
cloBure alleged was admittedly not 
fraidulent : — Held : deft. co. was not 
entitled to rescind the contract.— Kadi - 
SHEWITZ V. LAUltENllAN INSOE. CO., 
[1931] 4 D. L. B. 401 ; O. B. 529.— 
CAN. 

PART III. SECT. 9, SUB-SECT. 2.— C. 

t (p. 331) L .] — During the 

term of a lire insurance policy on 
farm buildings, the insured, with his 
family, moved from the farm & took 
up residence in a new homo, intending 
to reside there permanently 6c to rent 
or sell the farm, which remained vacant. 
He gave no notice to the insurer of the 
vacancy. Within 30 days from the time 
the Insured property b<^me vacant, it 
was destroyed by fire : — Held : the 
Insurer was liable on the policy. In 
view of statutory condition 5 (d) of 
Ontario Insurance Act, IL 8. O.. 1927, 
In the policy, vacancy for a period of 
30 days was a risk contemplated by 
the policy 8c assumed by the insurer, 
& it was not open to the insurer to 
show that the mere fact of vacancy 
or non-occupancy for less than 30 days 
w^as a ” change material to the risk ’* 
within statutory condition 7 . — 
Laurkntian Insurance Co. v. David- 
son, [1932J S. a. B. 491 ; 2 D. L. B. 
750 ; affg-f [1931] 4 D. L. it. 720 ; 
O. It. 813.— CAN. 

CO i. Rcfnoval of adjoining 

premises.] — Insurance on a bam. De- 
fence, change In risk \\1thout notice to 
defts. : — Held : the removal of a farm 
dwelllng-houHe from tb(i neighbourhood 
of the bani, leaving the ham near a 
side road not much i ravelled & the 
removal of pltf. & his family from the 
farm leaving no one actually living in 
the house at the time of the lire were 
ohangtts matorial to the risk within the 
condition in the policy. — Wyduick v. 
Sai/itt^eet Sc JJinbrook Mctittal Fire 
Insuranpe Oo., [1930] 1 I). L. It. 241 ; 
64 O. L. B. 521.- CAN. 

PART III. SECT. 10, SUB-SECT. 1. 

1 (p. 333) i. Agreement 

to pay claim of mortgagee .] — Tamson 
V. Palatine Insce. Co., [1928] 2 
D. L. B. 867.— CAN. 

p (p. 333) t. Insured 

arrested for orscui.j — An insured under 
a policy of fire insurance was arrested 
for arson Immediately after the fire 
& kept In custody, or under liall, for 
six months, when he was acquitted, 
6c then endeavoured to comply with 
the Insurer's requests for proof of loss. 
When the adjuster, who had been 
instructed to adjust the loss, learned 
of the criminal proceodings he had 
stayed his hand : — Held : the Insured 
was relieved by reason of neoesslty 
8c mistake from strict compliance with 
the conditions in the policy as to 
furnishing proofs of loss. — Quon t?. 
British & European Insce. Oo., 
Ltd., (19281 8 W. W. B. 645.— CAN. 

t <p. 333) i. .>~The docu- 

ment In question herein held to be not 
such a proof of lose as is required by 
clause 16 of the sobod. to Fire Insuranoe 
PoUoy Act, 1925 ; since it did not 
declare that the account furnished by 
the Insured was ** Just & true,” but 
merely that it was ” to the best of 
my knowledge 6c licllef true/* & it was 
not a solemn declaration. — Glagovsky 
V. National Fire Insurance Oo. op 
Hartford, [1931] 1 W. W. B. 578.— 
CAN* 



Oaaes STia— S858a. Enoush and Emfibb Diassr SuppuBaosirr. 

2718. Add, Annotation : — Oonsd. Ijake v. Simmons 2740. Add. Annotation : — Genera^, fMd< Lake 
(1926), 86 L. J. K. B. 586. v. Simmons (1926), 95 L. J. K. B. 686. 

2754. Add. Annotation :—Aa to (2) ApM. Bnlifa-z 
2788. Add. Anndiatiom Coosd. Bell v. Lever Building Sopiety v. Keighley, [1931] 2 Ki B. 
Bros., Ltd., [1932] A. C. 161. Refd. MooUa 248. 

(M. E.) Sons, Ltd. v. Burjorjee (P. B.) (1932), 2767. Add. Annotation : — ^Retd. Page v. Soottisb 
48 T. L. B. 279. Insoe. Ooipn. (1829), 98 L. J. K. B. 808. 


Part IV. — Life Insurance. 

2789s Add, Annotation : — ^Apld. Be National Bene- 2855a. Innocent misstatement — Whether ground 
fit Assurance Co.» [1931] 1 Ch. 46. for avoidance.] — ^The claimant took out with 


PART in, SECT. 10, SUB-SECT. 2. 

m i. .] — Matergio V, Canada 

Accident & Fire Absurakoe Co., 
[1926] 1 D. L. R. 1002 ; 58 N. S. R. 
416.-~CAN. 

sn. After recovery of judgment ayainst 
railway company reeponmble for fire — 
9 Edw, 7, c, 32, 8. 9.] — Banting v, 
WEsncRN Assurance Co., Banting 
V. Law Union & Crown Mortgage Co. 
(1911), 21 Man. L. R. 142.— CAN. 

so. Ejcpenses of adjuster — Right of 
insurer to derfi«rf.}-~MOBiB & Campbell, 
WiiflON & Horne, Ltd. v. World Fire 

Marine Insce. Co., [19281 1 D. L. R. 
1040 ; [1928] 1 W. W. R. 748.— CAN. 

sp. Amount of insurable interest at 
time of loss — Agreement for sale of 
property — Part payment received ,] — 
WEEKS V. Cumberland Farmers* 
Mutual Fire Insurance Co., [1930] 
4 D. L. R. 688.— CAN. 

PART III. SECT. 13, SUB-SECT. 2.— A. 

2749 ii. ,1 — Swift v. New 

Zealand Insurance Co., Ltd., (19271 
V. L. R. 249 ; 48 A. L. T. 182 ; [1927] 
Argroa L. K. 194.— AUS. 


PART III. SECT. 13, SUB-SECT. 2.— B. 

I I, Purclioser of provcriy 

subject to mortoage — AUlumqh fire before 
registration of irona/'er.]— R oyal In- 
surance Co,, Ltd. v. Myijus (1920), 
38 C. L. R. 477; [1927] V, L, R. 1.— 
AUS. 

1 ii. Delay in reinstatement — 

Right to claim loss of rent <£• profits .] — 
Pursuant to Imperial Acts Applica- 
tion Act, 1922, 8. 49, pltL, as a person 
interested in or entitled to buildings 
which had been destroyed by fire, 
requested deft, insurance co. to cause 
the money for which such buildings 
had been insured to be laid out or 
expended as far as the same would 
go towards rebuilding or reinstating 
the buildings. Deft, failed to comply 
with the request ^vlthin a reasonable 
time. Pltf., having established his 
right to compliance claimed to be 
entitled to damages for loss of rent & 
profits oooasloned by deft.*s default ; — 
Meld : the sect, conferred on pltf. no 
right beyond that to have the money 
laid out or expended as far as it would 
go towards rebuilding or reinstating 
the buildings. — Mtlius v. Royal 
Insurance Co,, Ltd., [1928] V. L. R. 
120 ; [1028] Argus L. R. 98.— AUS. 


•q. Effect of avoidance of policy .] — 
llem : the insurance moneys reforred 
to in Fire Prevention (MctroiX)lis) Act, 
1744 (c. 78), B. 83, were those which 


were proimrly payable by the Insurance 
CO. upon adjustment pursuant to the 
policy, & if no moneys were payable 
by reason of the avoidance of the 
policy, then there was nothing upon 
which the lessor's claim to reinstato- 
ment could operate. — ^Auckland Cmr 
Corpn. V, Mercantile & General 
Insce. Co., Ltd., [1930] N. Z. L. R. 
809. — ^N.Z. 


PART III. ‘SECT. 14. 

n I, Aasigiivincnt .] — ^The 

right of a person insured against fire to 
recover damages against a tort-feasor 
can be asBigned to the insurer to the 
extent to which it has indemnified the 
Insured. If the insurer has iudomnifled 
the insured to the extent of his whole 
claim against the tort-feasor &: obtains 
an assignment of ail of the insured’s 
rights & causes of action a^nst him, 
the insurer may sue him m its own 
name without joining the Insured as a 
pltf. But where no such complete 
assignment has been made & the 
Insured has been indemnified only in 
part, the insurer . cannot maintain an 
action for damages for the tort without 
joining the insured. — London Guaran- 
tee & Accident Co., Ltd. v. North- 
western Utiutiks, Ltd., [1932] 2 
W. W. R. 430.— CAN. 

PART in. SECT. 16. 

2769 i. Right to— -Moneys made pay- 
able to third party in policy.] — Jm 
WiLNEB, [1928] 2 D. L. R. 396.— CAN. 

2769 ii. Insuraiux by adminis- 

trator beneficiary as owner — Whether 
estate entitled to proportionaie part .] — 
Fullerton v. Philadelphia PniK 
Assocn., [1929] 1 D. L. H. 543 ; 60 
N. S. R. 294.— CAN. 

2789 iii. Insurance effected by 

mortgagee — Loss payable to third party — 
Order of distribution.] — ^Under aa agree- 
mont for the sale of land mortgaged to 
a co. the purchaser assumed payment 
of the mt^. & covenanted to insure 
the buildings on the land with loss 
payable to the vendor. Part of the 
purchase -money was advanced by the 
mtgee. which took from the purchaser 
as security an assignment of bis interest 
In the land & in the OCToemeut for 

S urohaso. The mtgoo. then insured 
lie buildings under a policy in which 
said purchaser was made the assured, 
& the loss was made payable to itself 
& the vendor as their interests might 
appear : — Rcld : although the mtgee. 
was not legally obliged to Insiure for 
the vendor's protection, yot as it had 
done so by the wording of the policy, 
he had the right to take advantage of 
its provisions in his favour. Sc In the 
distribution of the insurance mone 3 ^ 
the mtge. co. as mtgee. ranked first, 
the vendor's lien for unpaid purchaso- 
money came next. Sc the mtge. co. as 
assignee of the purchaser’s interest was 
third.— Rc McMillan Estate Sc Cal- 
gary Brewing Sc Malting Co., Ltd. 

[1929] 4 D. L. R, 640 ; 3 

R. 202.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

once on own^fe — For benefit of another,] 
----Re Morris, Hatter v. Bowman's 
Bldrs. Supplies (Out.), [1927] 1 
D. L. R. 805.— CAN. 

PART IV. SECT. 5. 

k I. Under the Act to secure 

to wives Sc children the benefit of life 

18 


insurance, R.*S. 0. 1887, o. 13G, s. C (1), 
as amended by 51 Vlot, o. 22, s. 3, 
Sc 53 Vlot. o. 39, s. 6, the Insured has 
no power to declare by hla will that 
others than those for whose benefit 
he has effected the policy or declared 
it to be. shall be entitled to the insur- 
ance money, nor to apportion it among 
others than those for whose benefit 
he has effected the policy or declared 
It to be.— zee Grant (1895), 26 O. R. 
120.— CAN. 

k a. — --.]— zee Murphy, [1932] 2 
D. L. R. 588.— CAN. 

k iU. Insurance for benefit of named 
wife dt daughter — Death of wife — 
Second wife not designated. f-L. was 
insured by the society for 12,000, 
payable to " my wife/* naming her, 

one-half," Sc the other half to his 
daughter. His named wife predeceased 
him, & he married again. His second 
wife Sc daughter both survived him. 
He made no change in the designation 
of beneficiaries: — Held: his second 
wife was entitled to the 11,000 made 
payable to " my wife." — Re Lloyd & 
Ancient Order op United Workmen 
(1913), 29 O. L. H. 312 ; 5 0. W. N. 
6.— CAN. 

r i. fnsurance for benefit of intended 
u^ife — Followed by marriage — Valid .] — 
Re Wythe, [1927] 2 D. L. R. 1161 ; 
60 O. L. R. 323.— CAN. 

■q. Insurance for benefit of six 
named children — Death of three — A Itera- 
tion of will.] — A person insured his 
life for the benefit equally of six of 
his children, three of whom died with- 
out issue in his lifetime. By his will 
he altered the shares of the three 
survivors, giving a portion to another 
child & portions to four grandchildren. 
Sc caused the policies to be cancelled 
Sc re-issued payable to " bis exors. 
in trust." & died In 1894. while R. S. O. 
1887, c. 136, was in force: — Held: 
the apportionments to the four children 
were valid, but those to the grand- 
chiidren, while valid as legacies, were 
invalid as against credltorfl.— M cIntyre 
V. SiLOOX (1898), 29 O. R. 693 ; affd. 
(1899), 30 O. R. 488.— CAN. 

sr. Insurance for benefit of children — 
Names struck out — Re-marriage — Right 
of children to take.] — Held: iiunired'e 
attempt to cancel or alter the doolara- 
tion designating his children as bene- 
ficiaries was ineffective. — Re Jamieson 
Sc Independent Ori>er op Fobkstbrs, 
imy^2 D. L. R. 404 ; 66 0. L. R. 487. 

•t. Inodlid change of 
Collection of moneys by first ( 
on befudf of second— Ihdy to pay over.] 
— ^ZwicKRR V. ParmNoiLL, [19.311 2 
D. L. R. 95 ; 3 M. P. R. 465.— CAN. 

$x, Declaration for purpose of 

defeating cr«N4ors.}— Royal Bank v, 
Dumakt, [1932] 8 I), L. R. 430.— CAN. 

•y* Whether dedaraiion apdioable to 
new policy,] — Deft*, the widow, con- 
tended that the msuranoe prooeeds 
were gubjeot to a trust in favour of 
herself Sc children beoauae of a declara- 
tion made by the insured In purported 
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E ,, who wei'e an insurance' society, a 
y on the life of his father, the proposal 
being made the basis of the contract &; 
containing a provision that the policy should 
be avoids if any statement in the proposal 
was untme. The policy provided that it 
should be avoided by any “ fraudulent or 
untrue statement on the subject of the 
insurance, & that it should be subject to the 
rules of the society. These rules stated that 
the policy would be avoided if there were 
any fraudulent statement as to the health of 
the person whose life was insured. The 
claimant’s father had heart disease, but the 
claimant, being unaware of this, stated in 
good faith on the proposal form that his 
father’s health was sound. On the father’s 
death reaps, refused to pay the sum due on 
the policy. The claimant contended that, as 
the rules avoided the policy for fraud & did 
not avoid it for an umocent untruth, the 
latter had no effect : — Held : the claimant’s 
misstatement was a warranty, that the word 
“ untrue ” in the policy included innocent 
misstatements, & the rules were not incon- 
sistent with the other provisions of the 
contract, & therefore reaps, were not liable 
on the policy. — Holmes v, Scottish Legal 
Life Assukance Soci^yrr (1932), 48 T. L. B. 
300. 

2862. Add, Annotatian : — Refd. Holt’s Motors, 
Ltd. V. South East Lancashire Insurance Co. 
(1930), 35 Com. Cas. 281. 

2902. Add, Annotation : — Refd. Holt’s Motors, 
•Ltd. V, South East Lancashire Insurance Co. 
(1930), 36 Com. Cas. 281. 

2906. Add, Annotation : — Apld. Looker v. Law 
Union & Rock Insce., [1928] 1 K. B. 664. 
2907, Add, Annotation : — Apld. Looker v. Law 
Union & Rock Insce., [1928] 1 K. B. 664. 

2907a. .] — On July 10 L. sent to defts. a 

proposal for an insurance on his life, in which 
he stated that he was ‘‘ now free from serious 


disease or ailment.” The proposal contained 
this declaration : ” It is hereby declared that 
the above particulars are true, & it is agreed 
that this proposal & declaration shall be the 
basis of the contract of assurance.” On 
July 15 defts. replied stating “ The proposal 
made by you , . . has ibis day been accepted 
& if the health of the life proposed remains 
meanwhile unaffected, the policy will be issued 
on payment of the first premium. . . . The 
risk of the co. will not commence until receipt 
of tlie first i)remium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.” On July 21 L. began to 
feel ill, & on the next day a friend filled in a 
cheque for the first premium, which li. signed 
in bed. The cheque was not sent off till the 
evening of July 24, by which time L. was 
seriously ill with pneumonia. On July 26 
defts. received the cheque, & thereupon they 
sent to L. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured : — 
Held : (1) the acceptance of the proposal by 
defts. was made in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially increased between 
proposal & acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not bbon fulfilled ; 
(2), since contracts of insurance were con- 
tracts uberrimcB fidei, there was a duty of 
disclosure on the part of the assmea to 
inform defts. of his change of health, which 
was a material change in the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect themselves. — Looker 
V, Law Union & Rock Insurance Co., Ltd., 
[1928] 1 K. B. 654 ; 97 L. J. K. B. 323 ; 137 
L. T. 648; 43 T. L. R. 691. 


(joiupliance with Life lusui’auce Act. 
The policy in uuestion was one which 
the insuretl hud taken out In exchan^ 
tor two policies then held hy him. It 
waft made payable to his c'xors,, 
administrators & assigns. 'JTk^ declara- 
tion relied on was made in a testa- 
mentary document dated about a year 
previously, & it, the d<jcUiration, 
enumerated (inier alia) one of said two 
then cxisLmt policies. I’his will was 
found to be invalid betjauso the wit- 
nesses had not signed in the pi*eHeiKJe of 
each othei* and probate was gmnted of 
on earlier will. The widow' contended 
that the declaration applied to the new 
policy. When applying for the new 
policy the insured had signed docu- 
ments ndatlng to the then existing 
policies, in which ho certified that they 
were ** not now assigned,'* The appli- 
cation for the new policy was made 
.subsequently to the letter of Jau. 14, 
ill which the Insured confirmed on 
l>ehalf of himself 8z his wife the under- 
standing that a life insurance policy 

08 to be deposited as «i5cnrity for the 
peiformancp of the lease. 1*he policy 
was not, hawever, then depositod. 
The policy so dopoaited was tlio new 
T)oHoy, The widow's claim was not 
upheld, — PORTA(*K Avknue Dkvklop- 
MKNT Oo., Ltd. V. Diamond. 119321 3 
W. W. R. 81; 4 D. L, R. 37(1. -CAN. 

PART IV. SECT. 9, SUB-SECT. 1.— A. 

»v. Efffjct of Ontario Insurance Ac/f 
1 ^ 27 — ihotrinc limUed to misrepreserUa^ 
turns within knowledge of asssared.V- 
The words “ within Ids knowledge ** in 
Insurance Act, It. S. O., 1927, sect. 

J.S. 


125 (1) & the woi’d “ conscious ** In wM't. 
125 (2) introduced in the revision of 
1924, have the olToct of modifying the 
doctrine stated in Jordan v. Provincial 
IMwiderU InMituUon (1898), 28 Can. 
S. C. U. 554, to the extcjut of limiting 
misn^preseutatlon & failure to disclose 
to such things as are wlthhi the know- 
ledge of the Insured & are material lo 
the risk.- ZiMMEimAN v. Northern 
Assurance Co. or Canada, 
119311 2 D. L, 11. 489 ; «« O, L. It. 
560.~ CAN. 

PART IV. SECT. 9, SUB-SECT. 1.— B. 

r i. .} — Turner v. British 

Columbia Mutual Benefit Assoon. 
(B. C.), [19271 4 D. L. R. 541 ; [1927] 
d W. W. B. 341.--CAN. 

a I. Hctnmcd Soldiers' Insur- 

mice Act,] — U. applied for insmanr’o 
under Keturned ^Soldiers’ Insurance 
Act, ISa i)rintcd on the form provided 
for tlie application for lusuraucc were 
certain Instriictioiis. one reading : 
*• (live full stfAtement of illness or injury 
of a serfems ’nature, etc.** In his 
written application, in answer to the 
question “ Aiti you in good health ** he 
answered “ Vo8,** & the cpiestion “ If 
not, what Is the nature of your iUm*H8 
or injury *’ be left uuanswt'i’od. The 
pohey Issued on this application. It. 
at the time of applying was & had been 
for flomo time, to his knowiedge, 
afflicted with a chronic v^alvnlar disease 
of the heart, from which he later dicid. 
His widow now sues to recover the 
amount of the policy : — Held : (1) as 
the very haeis of the contract of 

19 


insui’ance was t-be Information con- 
voyed in the apj)licatlon thoi'efor, H.’s 
concealment of the truth regarding Ins 
condition constituted in law a fraudu- 
lent misrepresentation which voided 
the policy; (2) the fact that K.*s 
heart condition was revealed in an 
application for pension, or in the report 
of a vocational ofideer, did not con- 
stitute a communication as to his con- 
dition of health to the oflloei's of the 
sarjK^ Dept, of Govt, charged with the 
adminifitration of tlio Act here in 
quttst-ion, & could not hero bo intro- 
duced as constituting an answer to the 
questions above montioned. — ItoAon 
r. U., [1931] Ex. CJ. H. 238. —CAN. 


PART IV. SECT. 9, SUB-SECT. 2.-D. 

2906 i. Material alteration in health.] 
— A., after making a proposal for a 
policy of ilfe Insurances & imdeigoing, 
on Mar. 8, a medical examination, 
consulted a doctor the next day. & 
on his advice was, on Mar. IG, operattnl 
upon for hydrocHjle. On Mar. 15 the 
preiuimn had been paid & a provisional 
receipt given. Sc on Mar. 20 the (jo.’s 
acceptance of the risk was posted. A. 
died fi-om heart failure on Mar. 24 : — 
Held: (1) non-disclosure of any 

material 011 * 0 iimstances arising at any 
moment between tho proposal & the 
completion of the contract avoided the 
contract ; (2) the consultation on 

Mar. 9 & tho operation were material 
facts, whicli A. ought to have com- 
municated to the co.— Wall a. 
Southern Cros» Assurance Co., Ltd., 
[1927] N. Z. L. R. 106.— N.Z. 
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2918. Add, AnnoiaUan: — Ex^fiiL Schlesinger ^ 
Joseph V. Mostyn, [1932] 1 K. B. 349. 

29S7a« Application of bonus to revive policy.] 

— ^Rowan V, Atlas Assurance Co., Ltd. 

(1928), 72 Sol. Jo. 285. 

2939. Add, Annotation : — ^Dlstd. Newsholmo Bros. 
V. Hoad Transport General Insce. Oo., 
[1929] 2 K. B. 350. 

2960, Add, Citations A ffd, [1927] 1 Ch. 55; 96 
L. J. Ch, 434 ; 135 L. T. 558 ; 42 T. L. B. 504, 
C. A. 

Add Annotation : — Retd. Boyal London 
Mutual Insce. Soc. v, Barrett, [1928] Ch. 411. 

2954. Add, Annotation: — As to (1) Dlstd. Royal 
London Mutual Insce. Soc. v, Barrett, [1928] 
Cb. 411. 

2962a. .] — An assurance co. issued a 

policy containing the following condition ; 
“ 5. Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-holder 
such part of the sum assured as they shall 
think fit, A the policy shall remain in force 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisderation, satisfactory proof of which 
will be required, provided notice thereof in 
writing shall have been received & admitted 
by the. directors at least one month prior to 
the dat§ of death.** The co. advanced 
money to the assured on a mtge. of leasehold 
property & on assignment to them of the 
policy by way of security. It was provided 
by a clause in the mtge. that the co. should 
satisfy themselves primarily out of the policy 
money. The assured committed suicide, & 
the co. commenced an action against his 
extrix. for the purpose of enforcing their 
security : — Held : upon the true con- 
struction of clause 6, the expression “ third 
parties *’ did not include the assurer, & the 
co, was entitled to proceed to enforce the 
security against the leasehold property, & 


the policy was void. — Royal London 
Mutual Insurance Society v, Barrett, 
[1928] Oh. 411 ; 97 L. J. Oh. 177 ; 139 L. T. 
208; 44T. L. R, 363; 72 Sol. Jo. 240. 

2066. Add, Annotaiion : — Consd. Royal London 
Mutual Insce. Soc. v, Barrett, [1928] Oh. 411. 


2969. Add, Annotations : — Consd. Royal Exchange 
Assce. V, Hope, [1928] Oh. 179 ; Be Pitts, 
Cox V, Kilsby, [1931] 1 Ch. 540. Held. James 
V, British General Insce., [1927] 2 K.B. 311 ; 
Perrin v, Dickson (1929), 98 L. J. K, B. 883 ; 
Be Collier, [1930] 2 Ch. 37 ; Cousins v. Sun 
Life Assurance Society (1932), 48 T. L. R. 
614. 


2998a. Extension of period of policy by insured — 
Effect of.] — By an insurance policy dated 
Aug. 13, 1925, an assurance co. agreed to 
pay the assured, his exors., administrators or 
assigns £1,000 in the event of his death on or 
before July 31, 1926. The assured assigned 
the benefit of the policy to deft. In July, 
1926, the assured arranged for an extension 
of the period of insurance to Oct. 31, 1926, 
& this extension was given effect to by 
indorsing on the policy a declaration ** that 
the sum assured shall be payable in the 
event of the death of the life assured on or 


before Oct. 31, 1926.** No assignment was 
ever made of the benefit of this extension. 


The assured died on Oct. 1, 1926 : — Held : 
(1) the extension of the period of the policy 
by indorsement was not a new contract of 
insurance, but a variation of the original 
contract of which the benefit was vested in 


deft., she was entitled to recover the policy 
money by virtue of the assignment to her of 
the policy ; (2) the effect of the transaction 
was that the assured entered into the con- 


tract for the extension of the policy for the 
benefit of deft. & as trustee for her, & deft, 
was, on that ground, entitled to the policy 
money, — Royal Exchange Assurance v, 
Hope, [1928] Ch. 179 ; 97 L. J. Ch. 153 ; 138 
L. T. 446 ; 44 T. L. R. 160 ; 72 Sol. Jo. 68, 
C. A. 


PART IV. SECT. 10. 

e i. Provided doctor not seen 

since jnedicaJ examination — Effect of 
consultation — Policy never effective .] — 
RrroHrE v. Nkw York Ltfr Insitr- 
anobCo., 11930] 4 D. L. R. 790.— CAN. 

sw. Lapse — Whether policy resus- 
citoted l—BiRKKi’T V. Northern L. 
Ass’OE Co., [1927] 4 D. L. R. 91 ; 60 
O. L. R. 666.— CAN. 

PART IV. SECT. 11, SUB-SECT. 1. 

2920 vii. Cheque 

accepted subject to completion of applica- 
tion for restoration — AUeged waiver of 
condition.] — Ross v. Imperial Life 
Assce. Co.. Ltd. (Alta.), [1928] 3 
W. W. K. 593.— CAN. 

2920 viii. Policy not 

complying with application.] — Where 
appet. for a policy of life Insiiranco 
paid an premium thereon 

coveilng the period expiring with the 
date fixed for payment of the annual 

S remium, & the policy waa delivered to 
im & be subsequently gave a pro- 
missory note for the full amoimt of the 
annual premium, which note was 
dishonoured, ho was held liable on the 
note, even though the policy was not 
in the t(»rmR of the proposal therefor. 
— Cheat West Life Asrubancb Co. 

Belfhev. [1930] 3 W. W. R. 280; 
11931] 1 T). J.. M. 53 ; 25 Alta. L. R. 
122.— CAN. 

b i, Indcbledtiess exceeding reserve 

value — TermiTiaiion of policy.] — Tbab- 
DALL V. Sun Life Assurance Co. op 


Canada, fl927J 2 D. L. R. 502 ; 60 
O, L, R. 201.— CAN. 

PART IV, SECT. 11, SUB-SECT. 2. 

sx. Cancellation of reinstatement — 
Whal amounts to — Direction to insurer 
to apply funds to premiums of another 
policy .] — McEwbn v. North American 
Ln<T5 Assce. Co., [1930] 3 D. L. R. 526, 
—CAN. 

PART IV. SECT. 11, SUB-SECT. 5.— A. 

a i, Death in garage — Deceased 

working on motor vehicle while engine 
running — Deceased aware of danger from 
so doing.] — Held: on the evidence 
it waa not a case of suicide. — London 
Life Ins. Co. v. Lanq Shirt Co.’s 
Trustkk, 11929J 1 D. L. R. 328; 
S. C. R. 117; 51 Can. Orlm. Cas. 31; 
revsg. S. C. sub ncm. Lano Shirt Co.’s 
Trustee v. London Life Ins. Co,, 
[1927] 3 D. L. R. 89 ; 60 O. L. R. 476. 
— CAN. 

PART IV. SECT. 11, SUB-SECT. 7. 

sy. fAmitation of IwbilUy where death 
due to fiying — Vnfesa in active service of 
Mint in.]'— A life insurance policy issued 
in 1924 provided that if the Insured 
should die within five yeajrs fium t.lie 
date thereof as a direct or indirect 
result of making or attempting to make 
any aeronautic fiigbt, only 25 per cent, 
of the amount of the policy would be 
payable thereunder, but that this 
exception should not apply If the 
aeronautic ascension were maae ** while 
the insured is engaged in the active 
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service of the Militia of Canada.” In 
Jimo, 1927, insured was killed as a 
result of making an aeronautic flight 
while engaged In the porfonnance of 
bis duty as an ofllcer in the Permanent 
Active Air Fortre of Canada : — Held : 
after Ptivicivlng tiie statutes in force 
at the time the policy was issued, which 
statutes remained unaltered through- 
out the life of the contract, & also the 
King’s Regulations & Ordoiu for the 
Royal Canadian Air Force, ollectivo 
Apr. 1, 1924, the insured was not in the 
service of the Militia ; & even if it could 
bo said that ho was in the service of 
the Militia, bo was not ” in the active 
service” of It. — Toronto General 
'J’UUBT CORFN. V. GREAT WESI' LIFE 
Assurance Co., [1930] 1 W. W. R. 
881 ; 2 D. L. R. 770.— CAN. 

BZ. Condition against fighting — Death 
while lawfully defending person — Right 
to recover sum assured.]— Horwitz v. 
Loyal Protective Insurance Co., 
[1932] 3 D. L. 11. 378.— CAN. 

PART IV. SECT. 13, SUB-SECT. 1.— A. 

0 i, — b’or mortgage— Sub- 

rogation .] — Simpson v, Chamberlain, 
(19231 2 D. L. H. 1033 ; .33 Man. L. K. 
81 ; [1923] 2 W. W. R. 99.— CAN. 

0 ij, To ntm- 2 Jreferrcd hene- 

ficiary — VaHdiig.] — Re MURl’Hv 
(P, E, 1.), [1916] 4 I). L. Jt. 1136.- - 
CAN. 

PART IV. SECT. 18, SUB-SECT. 1.— E. 

m i. .1 — Re Bbnja.\un 

(1926), 59 O. L. U. 392.— CAN. 
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S050. CUaiiona : — For “ Ex p , Lancaster” read 
” Jacob’s Estate, Lancastisr v. Gaseleb, 
Exp . Lancaster.” 

3052a. .] — The grantee of an 

annuity effected a policy on the life of the 
grantor, at his own expense. The grantor 
had a power of redemption on payment of 
£2,500, & it was provided that in case the 
grantor should, ” at the time of making such 
repurchase,” by notice in writing elect to 
take the policy, the grantee would assign 
to him any policy ” then vested ” in him, 
which mignt be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 
foot any policy. The policy became valuable, 
& the grantor gave the month’s notice of 
repurchase, & declared his election to take 
the policy : — Held: (1) the grantee had no 
right afterwards to surrender the policy for 
his own profit. Semble : (2) although ho 
might have let the policy drop, he was not, 
at any time, entitled to surrender it for his 
own. — Hawkins v. Woodgate (1844), 7 
Beav. 606 ; 8 Jur, 743 ; 49 E. R. 1185. 

3052b. Contract to redeem annuity — Whether 

Insurance policy included.] — Milward v . 
Lysons (1836), Donnelly, 61 ; 47 E. R. 220, 
L. 0. 

3052c. Annuity not redeemed by grantor.] — 

Upon the execution of a mtge. from A. to B. 


to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy till A.’s death : — 
Held : B. was entitled to receive the policy 
money from the assurance co. & the bonuses 
payable in respect thereof. — B ashford v, 
Cann (1863), 33 Beav. 109 ; 9 L. T. 43 ; 11 
W. R. 1037 ; 66 E. R. 308. 

Annoialion : — Befd. Preston v, Neele (1879), 12 Oh. D. 760. 

8066. Add. Annotations : — Consd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. Retd. Smith 
V. Wood (1928), 139 L, T. 250. 

3091. Add, Citations : — 95 L. J. Ch. 195 ; 135 
L. T. 374. 

3097. Add, Annotation: — Generally, Refd. Trede- 
gar V, Haiwood (1927), 44 T. L. R. 17. 

3104. Add, Citofioa ;-~134 L. T. 557. 

Add, Annotation : — Refd. Buerger v. New York 
Life Assce. (1927), 43 T. L. R. 601. 

3104a. To unauthorised agent — Receipt forged 

— ^No discharge.] — Edmiston v, Scottish 
Temperance & General Assurance Co., 
l / TD , (1929), 168 L. T. Jo. 70. 

3128. Add, Annotations : — Consd. Home & Colonial 
Insce. V, London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. Reid. Jones r. 
Waring & Gillow, [1926] A. C. 070. 


Part V. — Accident Insurance Insurance against Liability 
for Accidents to Third Persons. 


3134a. Liability of broker for negligence — Failure 
to inform insurer of alteration in business of 
assured.] — Coolee, Ltd. v . Wing, Heaih & 
Co. (1930), 47 T. L. R. 78. 

3139. Add, Annotation : — As to (2) Apld. News- 
holme V. Road Transpoi*t & General Insce. 
[1929] 2 K. B. 356, 

3141, Add, Annotations : — Apld. Roberts v, Anglo- 
Saxon Insce. Assocn. (1927 ), 96 L. J. K, B. 590. 
Folid. Morgan v. Provincial Insurance Co. 
(1932), 48 T. L. R. 217. 

3141a. -Coal merchants, owners of a 

motor lorry, applied to an insurance co. & 
signed a form of proposal for an insurance 
against damage to the lorry & against 
liability for injury to persons & damage to 
other vehicles caused by the use of the lorry. 
The proposal form contaiued questions to be 
answered by the proposers as to the purpose 
for which the lorry was to be used & the 
nature of the goods to be cai’iied. The pro- 
osers answered that the purpose was the 
elivery of coal & that the substance to be 


carried was coal. The co. issued a policy 
which, after reciting that the assured had 
made the proposal & signed a declaration 
which it was agreed should bo deemed to be 
of a promissory nature & effect should bo 
the basis of the contract for the insurance as if 
it had been incorporated in the policy, went 
on to witness that it was a condition precedent 
to any liability on the part of the co. that the 
statements made & the answers given in the 
proposal form should bo true, correct com- 
plete. The premium paid by the assured was 
less than that which would have been payable 
if they had stated that the lorry was to be 
used for the purpose of general haulage. On 
a day dmmg the period covered by the policy 
the assured were using the lorry for carrying 
a load of timber together with 6 cwt. of coal. 
After they had delivered all the timber & 
3 cwt. of coal, & Wilde they were on their way 
to deliver the remaining 2 cwt. of coal to a 
customer, a collision occurred between the 
lorry a motor car. In an action by the 
assui'ed upon the policy : — Held : the ques- 


PART IV. SECT. 14. SUB-SECT. 2. -B. 

sa. Deposit with insurers as 
collateral security for advances — 
Protected policies — Marshalling — iVo- 
tected fund primarily liable,] — lie Hol- 
tAND: Exp, Holland (1928), 28 
H. R. N. 8. W, 869 ; 45 N. S. W. W. N, 
88.— AUS. 


PART IV. SECT. 14, SUB-SECT. 3. 

sd. Insurance of two lives payable to 
survivor — Agreement for purchase of 
sliurtB by survivor io vaLue of insur ance — 
From deceased^ 8 widow,] — Jue Nouthbrn 


Life Assiuiance Co. & FAWcarr, 
[1932] 1 W. W. R. 44.— CAN. 

PART IV. SECT. 15, SUB-SECT. 2. 

n i. Application for declaration 

as to — FFVm) may apply — Ontario Insur- 
ance Act, 1924, 8, 154 (2).J — Re ToUNEtt 
& Canadian OiiDEn op Foresters, 
[1926] 4 1). h. H. 793 ; 50 O. L. It. 
348.— CAN. 

sq. Production of grant of probate — 
Necessity for.] — ^National Lu'e Insur- 
ance Co, V. McCoubray, [1926] 2 
D, L. R. 660 ; [1926] 8. 0. A 277.— 


PART V. SECT. 1. SUB-SECT. 1. 

sp. Issue of liolicy — No proof of pro- 
posal.] — In an accident insurance 
DOiicy issued upon the life of an air- 
craft pilot, a copy of application was 
attached to the pollcv, but it was not 
shown in evideuco that any applica- 
tion was in fact made : — Held : 
assuming the application to be bind- 
ing upon pltfs.. the answers therein 
could only avoid the policy if false, Sc 
they were not, — N orthern Aeriai. 
MiNBRAit Exploration, Ltd. v. 
Bankers Indemnity Insurance Co.. 
[1932] 0. R. 238 ; 2 D. L. K. 367,— 


21 



Qaan 9141arv^67b. English and Empire Digest Supplement. 


tions in the proxx>|^ form were for the puepose 
of defining the risk, so that pltfs. ehould be 
covered while the lorry was carrying coal, but 
not covered while it was carrying goock other 
than coal ; the answers were not intended to 
import conditions precedent to the liability of 
defts. in the sense that if the lorry carried a 
load of timber the policy should be avoided ; 
&, as at the time of the collision the loiry was 
carrying coal & nothing else, pltfs* were 
entitled to recover . — Me Mobgan ^ Pro- 
vincial Insxjbancb Oo., Ltd., [1932] 2 K. B. 
70 ; 101 L. J. K. B. 538 ; 147 L. T. 62 ; 48 
T. L. R. 217 ; 87 Com. Cas. 107, 0. A. ; ojflTd. 
174 L. T. Jo. 407, H. L. 

3144* Add* AnnoUUion : — Aa <o (1) Apprvd. News- 
holme Bros. V. Road Transport & General 
Insce. Co., [1929J 2 K. B. 366. 

3148* Add. Annotation : — Generally, Refd* Lake v. 
Simmons (1926), 96 L. J. K. B. 686. 

3155. Add. Annotation : — Refd* Rowett, Lieaky v. 
Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 


8167a. In oharge of any veWele/^l— By 

a policy of insurance against dea^ by 
accident the insurers undeHook to pay £250 
in case of death, ** if the reader whUe a 
pedestrian in a public thoroughfare be killed 
by accidental Impact with a moving vehicle,” 
provided that the reader be not at the time 
of the accident in charge of any vehicle.” An 
insured person, who was riding a bicycle, got 
off at the foot of a hill, ds, having pu^ed it 
some way, stopped to speak to another man 
stood holding his bicycle, an unattended 
motor-car came running down the hill & 
struck the insured person & caused his death : 
— MM : the word ” vehicle ” included a 
bicycle, aa the deceased man was ” in 
charge of” the bicycle within those words in 
the policy, the insurers were not liable. — 
Babpbb V. Absociatbd NBWSPAPS318, Ltd. 
(1927), 43 T. L. B. 331* 

8157b. S. P. BAnspobd v. London Express 
Newspaper, Ltd. (1928), 44 T. L. R. 849 ; 
72 Sol. Jo. 240. 


PART V. SECT. 1, SUB-SECT. 4.— A. 

3149 V. “ Engaging ” in 

hazardous occupation — Jaolated act form- 
the part of hazardous occupoMon.^r— 
Dominion op Canada Guarantiee & 
Accident Insce. Co. v. Mahoney 
Can.), [19291 4 D. L. R. 823 ; affd,, 
[1930 J S. C. R. 123.~CAN. 

3158 iv. .] — MacGinn v. Fi- 

& Casualty Co. op New 
Yoke. [19281 3 D. L. 11, 814.~-CAN. 

m i. Injury self-inflicted .) — 

Bullas V. Emi»ire Life Insuiu 
Co.. 11931] 4 D. L. R. 443.— CAN. 

at. I^ewspaper insurance — Finality of 
adjudication as to next of kin,}^Held : 
it was a condition precedent to pay- 
ment, tliat the iierson clcdmJng Bhonid 
produce the deckion of the proprietors 
of the paper that he was the next of 
kin of deceased. — Law v. New'nes, 
Ltd. (1894), 21 R. (Ct. of Sees.) 1027.— 
SCOT. 

av. — — .] — ^Where deceased 

left three brothers & a sister, 4^ the 
editor adjndged the sister next of kin 
& paid the money to her : — Held : 
the brothers had no right to share in 
the sum so paid. — Hunter v. Hunter 
(1904), 7 F. (Ct. of Sees.) 130.— SCJOT. 

aw. Condition against second insur- 
ance — Life insurance poHcy providing 
for partial prepayment for disability .) — 
South British Insurance Co„ Ltd. 
V. William Barclay Nicol, [1928] 
S. R. Q. 58 ; 22 Q. J. P. 1.— Aui 

•X, Husband ft wife covered — Dofh 
kiUed in same acddM — Whether lia- 
bility limited,] — A policy of assurance, 
whereby the assurer indemnltled the 
assured against certain risks with 
respect to his motor oar & accidents 
arising out of use of the motor oar, oon- 
tained a clause reading : ** Accidents 
to owner. This policy covers the 
assured Sc the assured’s wife against 
personal accidents occurring to them- 
selves while riding in, mounting, or 
dismounting from, any motor car to 
the following extent. Sc subject to the 
limits as set forth : — (a) Death. — The 
underwriters will pay to the assured’s 
exors., administrators or assigns the 
sum of £1,000 in the event of death.”. 
The deceased & hJs wife were both 
killed In a oolUsion between the 
assured’s motor car Sc a train : — Held : 
the risks assured agal^t were the 
death of the assured Sc his wife, but 
that the policy was limited in amount 
to one sum of £1,000 . — Re Cairb. 
PuBuo Trustee v. Hood. 119271 
S. A. S. R, 220.— AUS, ' ‘ ^ 

ly. Defence to claim by insured — 
Breach of law,) — An Insured under an 


aocidont Insuranoe policy accidentally 
disoharged a shot-gun into his foot 
with the result that the foot had to 
be amputated. To an action on the 
policy the Insurers set up the defence 
that the accident occurred while the 
Insured was breaking the law by 
hunting Sc shooting ducks out of season 
in violation of Migratory Birds Con- 
vention Act (Bom.) Sc Game Act, 1924 
(Sask.), Sc by carrying a loaded shot- 
mm in an automobile contrary to the 
latter Act : — Held : while the insured 
may have hunted ducks during the 
day of the accident, be was not In 
the act of doing so when he shot him- 
self, the hunting being then over &; 
abandoned ; the evidenco was in- 
sufhoient to justify a finding that the 
gun was being carried loaded In 
tho automobile. — Western Finance 
C oRPN., Ltd. v, London Sc Lancashire 
Guarantee Sc Accident Co. of 
Canada, [1928} 3 D. L. R. 592 ; [1928] 
2 W, W. R. 454.— CAN. 

8 Z, Death due to ” disablement ” of 
car — Death by drouming.) — A policy of 
accident Insurance covered death 
” sustained by the wrecking or dis- 
ablement of any privately owned 
automobile ... in which the insured 
is riding or driving, or is accidentally 
thrown from withm such wrecked or 
disabled automobile.” A clause of 
the general conditions provided that 
tho insurance did not cover ” injuries 
fatal or unfatal of which there shall be 
no visible marks or contusion on the 
exterior of the body at the place of 
injury,” A motor oar whiob the 
Insured was driving had been brought 
across a river on a ferry, Sc when the 
insured, who had taken his seat In it, 
started it in order to drive off the ferry 
it backed oil the ferry into the water. 
The assured Sc the other occupants 
were able to climb on to the roof of the 
car, but the car, after drifting some 
distance, went to the bottom Sc the 
insured was drowned. There was no 
evidenco of the cause of the backing of 
the car. Tho judge dlraoissed the 
action, holding that the insured’s 
death was not due to the wrecking or 
disablement of the oar but to drown- 
ing. On appeal ; — Held : the ^peal 
should be allowed. — Newcom v. Home 
Arsuranob Oo. op Canada (Alta.), 
[193m 1 D, L. R. 121 ; [1929] 3 

W. W. R. 590.— CAN. 

•d. Wholly disabled at one dt' con- 
tinuously.] — ^Matthews v. Conit- 
NENTAL OASUAITY OO., [1932] 3 

W* W. B. 289.— CAN. 

PART V. SECT, U 6UB-BECT. 4.— B. 

8141 V. ,1— Pltf. was 
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insured with deft. co. under a policy 
which provided, inter alia, that if he 
Bustedned the loss of a foot, caused 
directly Sc solely by violent, accidental, 
external Sc visible injury, he should be 
entitled to receive £260, subject, how- 
ever, to the condition that the policy 
did not cover injuries arising from 
provoked assault, fighting or breach of 
the peace. During a family dispute 
pltf. was threatening his brother with 
an iron bar, when he was designedly 
shot in the leg by his father. Sc as the 
result of the injury his foot had to 
be amputated. The father was con- 
victed of unlawfully wounding : — 
Held : the Injury was accidental within 
the policy, but that it was the result 
of a provoked assault, Sc pltf.’s claim 
therefore failed, — Grant v. Southern 
Cross Assurance Co., Ltd. (1927), 
30 W. A. L. R. 65.— AU8. 

3170 iii. .] — Barnaby v. 

Union Assurance Society, [1931] 1 
D. L. R. 1002 ; 2 M. P. R. 492,— 

CAN. 

3170 iv. Existing before acci- 
dent ,) — Casey v Continental 

Casualty Co., [1932] 3 W. W. R. 
651.— CAN. 

sz. Injury caused by unlawful uxmnd- 
ing.) — Phf, was insured with deft. co. 
under a policy which provided (inter 
alia) that if he sustained the loss of a 
foot, caused directly Sc solely by violent, 
accidental, external, Sc vitribie injury 
he should be entitled to receive £250 
subject, however, to the condition that 
the policy did not cover injuries 
arising from provoked assault, fighting 
or bre€boh of the peace. During a 
family dispute pltf. was threatening his 
brother with an iron bar, when he was 
designedly shot in tho leg by his 
father. Sc as the result of the injury his 
foot had to be amputated. The father 
was convicted or unlawfully wound- 
ing: — Held.* the injury was acoidentaJ 
within the meaning of the policy, but 
it was the result of a provoked assault. 
Sc pltf.’s claim therefore failed.— ' 
Grant v. Southern Cross Assurance 
C o., Ltd., 11928] W. A. L, R. 65.— AU8, 


sd. Throttnna bait,} — liesp., who was 
used to playii^ games Sc was in perfect 
Sc normm health, severely sprained his 
shoulder by tho voluntary act of 
throwing a tonnis-ball. He made a 
claim against applt. under a policy of 
insuranoe whloh covered losses sus- 
tained by ” bodily injuiy caused solely 
Sc directly by aoddental vioient 
external Sc vlsibio means.” On appeal 
from a judgment of the Supreme Ct. 
allowing reep.'s claim : — Hetdt resi). 
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317511 , — -r Dtatli foUowlng treatment ot pimple 
— evidence of accident*] — ^Wbtobhabusejr 
V* Evans (1032), 76 Sol, Jo. 307. 

8176* Add, Annotation : — ^Reid* Bowett, Leaky v, 
Scottish Provident Institution (1926), 96 
L. J. Ch. 484. 

8194a. J — Jamks v, Bbitish General 

Insurance Co., No. d214a, jwst. 

8800. Add. Annotation : — Held. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. R. 692. 

8202a. Condition against acting to detriment 
ot Insurer — ^Failure to raise defence of 
diplomatic privilege — By order of diplomatic 
superior.]— Deft., who was First Secretary 
of the Peruvian Lection, took out a policy 
of insurance against legal liability to members 
of the public in connexion with the 
driving of his motor-car, the policy providing 
that ** the assured . • . shall not in any 
way act to the detriment or prejudice of the 


(insurance) co.*s interests,** that the co. 
is entitled to take absolute control of all 
negotiations Ai proceedings.** Pltf. brought 
an action for personal injuries against deft., 
& the latter served on the insunince co. a 
third-party notice claiming an indemnity. 
An appearance without protest was entered 
in the action on behalf of deft., &, as the 
Peruvian Minister forbade deft, to raise the 
plea of diplomatic immunity, no such plea 
was inserted in the defence. The jury found 
a verdict for pltf. for damages, & the Insurance 
co. repudiated liability on the ground that 
deft, had broken the conditions of the policy 
by insisting that the plea of diplomatic 
immunity should not be raised ; — Held : the 
privilege of diplomatic immunity was waived 
by the entry of appearance without protest, 
& as deft, was bound to obey the direction 
of his Minister there was no breach of the 
conditions of the policy, & deft, was entitled 
to the indemnity claimed. — Dickinson v. 


not liaviDg grivon evidonce pointioE to 
any Involuntary, unforeseen, or un- 
exi^ted movement, the evidence did 
not warrant a oonclusion that the 
injury was other than the natural 
rekilt of hl8 purely voluntary act. — 
Long v. Colontal Mutual Life 
ASSURANOB SOOIKTY, LTD.. COLONIAL 
Mutual Life Assurance Society, 
Ltd. v. liONQ, [1931] N. Z. L. B. 528.— 
N.Z. 
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6. For ** Held : defte. were liable 
to pay indemnity for subsequent Ill- 
ness notwlthstandingr receipt read, 
**Held: deft.'s liability upon the 
policy was limited to one claim for one 
accident.*' 
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n 1. ** Business of farmer ** 

--What is, ] — Oarr V. Guardian Assur- 
ance Co., Ltd. & Craoknell & Crimp, 
11928] N. Z. L. B. 108.— N.Z. 

u ii. Notice to agent — Whether 

compliaTice with condition in policy ,] — 
In an action against deft, co., pltf. 
claimed indemnity a^inst a Judraent 
recovered against him by one B. on 
account of bodily injuries sustained 
by I), as the result of the operation of 
pltf. *8 motor oar. The action was 
based upon a provision in the policy 
insurinff pltf. against legal liability 
for bodily injuries sustaiuod by any 
one in respect of the operation of his 
car. The defence relied upon pltf. *8 
failure to give written notice to the co. 
in the manner required by the policy. 
Pltf. had notified deft, oo.'a agent on 
the day following the accident by 
exhibiting to him the letter from the 
injured party’s solr. threatening action 
unless the compensation claimed was 
paid. Evidence was given to show that 
on previous occasions verbal notice 
was given to the agent, & notloes so 
given were recognised & acted upon 
by payment of claims : — Held : the 
agent was authorised to oot for the oo. 
notwithstanding the provision In the 

g oUoy requiring the insured promptly 
) give written notice to the oo. ; 
verbal notice given was sufficient within 
the meaning of the contract & the 
defence of absenoe of written notice 
faUed. — Dunphy v. Scottish Metro- 
politan Abs*ce Oo., [1928] 1 D. L. B. 
420 : 69 N. S. B. 476.-~OAN. 

iw. Insurer interfering in liHgaHon — 
Counterclaim asserted by insurer's 
solicitors.] — Mallstt v. Lumbermen's 
Mutual Casualty Co., [1928] 3 
D. L. R, 160.— CAN, 

•X. IdabHUy to third party — Effect 
of release from <ns«red,}-~PlM. in an 
action brought under Insurance Act, 
1926, a. 24, had been Injured by a 
motor oar owned by M., who was 


insured by deft. oo. against liability for 
such, injuries. Following the accident 
the adjuster for the co. paid M. a sum 
of money, & she gave him a receipt, 
which the trial Judge found to be a 
release of the oo. from any further 
liability to her arising out of the 
accident. Pltf. sued M. & recovered, 
in default of defence a Judgment for 


damages, but, being unable to obtain 
satisfaction thereof, brought this action 
against the oo . ; — Held : the release 

g iven by M. barred pltL's action, since 
Is right of action tmder the sect, was 
" subject to the same equities as the 
insurer would have if the judgment had 
been satisfied." — ^Barlow v. Mer- 
chants Casualty Insurance Co. 
(B. C.). [19291 4 D. L. B. 701 ; 3 
W. W. R. 724.— CAN, 

sy. Car driven by person otfier 

than insured,] — B., the owner of an 
automobile, was Insured against loss in 
applt. 00 . Besp. was injured while riding 
In a oar driven by her husband which 
collided with B.'s car driven by his 
daughter with B.'s permission & re- 
covered judgment a^inst her for dam- 
ages, applt. co. taking ohorgo of the 
defence on the trial. Besp. then brought 
an action against the applt. insurance oo. 
under sect. 24 of Insurance Act (B.C.), 
1925, to recover the amount of the judg- 
ment rendered against B.'s daughter. 
Under the policy, the indemnity to the 
owner was also " available in the same 
manner & imder the same conditions 
as it is available to the insured to any 

g erson or persons while riding in or 
gaily operating the automobile . . . 
with the permission of the insured 
..." : — Held : rosp. was not entitled 
to recover judgment against applt. co. 
for the amount recovered in the judg- 
ment against B.'s daughter as the 
latter was not " insured within s. 24 
of the Insurance Act. — ^Preferred 
Accident Insurance Co. of New 
York v, Vandepittk Sc Berry, [1932] 
S. O. It. 22 ; 1 D. L. R. 107 ; ajfd,» 
49 T. L. R. 90, P. C.— CAN. 

■ 0 . .] — ^Where under a 

policy of automobile Insurance the 
insurer covenants to indemnify insured 
against legal liability for damans 
caused third persons by the oar, & also 
covenants to indemnify ** in the same 
maimer Sc under the same Conditions 
as the Insured is hereby entitled to 
indemnity," any person riding In or 
operating the automobile with the per- 
inb^on of the Insured, the insured is 
entHded to bring an action on behalf 
of such lattor person to compel the 
insurer to Indemnify such person 
Against liability on a Judgment re- 
covered against him by an injured 
person. Such an action is to be dis- 
unguished from one based on sect. 24 
of Insurance Act, 1926 , — Hobnbbook 
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V. Toronto Casualty Fire Sc Marine 
Insurance Co., [1932] 1 W. W. R. 
700.— CAN. 

Bz. Failure to pay supplementary 
premium.] — Applt. co. Insured D. 
under an Indemnity policy against 
liabilities resulting from Workmen's 
Compensation Act for a period of one 
year from Jan. 26, 1924. Tbe pre- 
mium was based upon tbe whole 
romimeratiou of the insured's em- 
ployees during the period of the policy 
as follows : a " minlmam " premium 
& an " estimated premium " were 
stipulated to be paid, Sc were in fact 
paid, in advance by the employer, 
at the expiry of the policy, an adjust- 
ment was to be made so that a supple- 
mentary premium may then bo due 
by the insured or a reimbursement 
may be made by the co., aooordJng to 
the amount of wages paid by the 
insured during the life of the policy ; 
but, in any case, the " minimum " 
premium was to be retained by the co. 
On Aug. 2, 1924, an employee of D., L., 
was Injured, but a petition to sue the 
employer under the Act was served 
only on Jan. 28, 1925, &, on the same 
day, D. made an assignment in bkpoy. 
L. having boeu granted permission to 
sue the trustee, one G.. obtained judg- 
ment for $.5,300 & costs against the 
present reap, who had succeeded G. as 
trustee. On Jan. 27, 1925, one day 
after the expiry of the policy Sc one 
day prior to the service of the petition 
on D., an adjustment bad boon mtide 
as provided for In the policy & a supple- 
mentary premium of $1,020.58 was 
thereby shown to be due by D. On 
Jan. 22, 1927, resp. sued applt. oo. for 
the payment of $6,490, being L.'s 
claim of $5,300 8c the costs, under the 
Judgment secured against rosp. which 
he had not yet paid. Applt. co. re- 

S udiated its liability on the ground 
liat the supplementary premium of 
$1,020.68 h£m not been paid by the 
insured .* — Held : applt. co. was liable 
fur the amount claimed by the resp. 
Under the terms of the policy, the 
obligations of each party were not 
simultaneous Sc that of the Insurer to 
indemnify was not made subject to 
the obligation of the iasured to pay 
the supplementary premium. Applt. *8 
liability was complete Sc absolute on 
the date of the accident. i.e, Aug. 2, 
1924 : on that day, applt., having 
received all the premiums then due, 
became bound to pay to the employer 
the amount of the Indemnity to be 
awarded to the Injorod employee under 
the '•Workmen's Compensation Act. — 
Employers* Liability Assurance Oo. 
V. Lbfatvrs, [1930] S. C. R. 1 ; 1 
D. L. R. 689 ; 11 C. B. R. 290 ; affa„ 
43 Que. K. B. 224 ; 10 C. B. R. 559; 
OfiTg., 30 Qne. P. R. 214.— CAN, 
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Dm. Solar, [1980] 1 K. B. 376 ; 99 L. J. K. B. 
162 ; 142 L. T, 66 ; 46 T. L. B. 637. 

3203a. Insurer defending claim — Claim not 
covered by policy — Repudiation — ^Estoppel.] — 

Etchblls, Oongdon & Mum, Ltd. v. Eaqle 
Star A; British Dominions Insce. Co., 
Ltd. (1928), 72 Sol. Jo. 242. 

3205. Add, Annotation : — Apld. Wales v. Iron 
Trades Employers* Assocn. (1928), 21 B. W. 
C. C. 316. 

3205a. 8, P, Waubs v. Iron Trades Employers’ 
Assocn., Ltd. (1928), 21 B. W. C. C. 316, 

C. A. 

3205b. .] — A workman was 

employed by a co., which went into liquida- 
tion, A ceased to carry on business. The 
CO. were insured at the time of an accident 
to the workman with an assocn., whose arts, 
formed the contract of insurance. By the 
arts, the assocn. undertook liability if com- 
pensation became payable for more than six 
months, so long as the insured co. remained 
a member of uie assocn. Membership was 
to cease if the co. went into liquidation, or 
ceased to cai^ on business. The workman 
having applied for an award of weekly 
compensation as against both his employers 
A the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him : — ffeld : on the contract, 
the undertaking of liability by the assocn. 
after compensation had been paid for more 
than six months did not vest that liability 
once A for all, but merely indemnified the co. 
during its continuance of membership, A 
membei-ship having ceased, the contract of 
insurance lapsed, A the assocn. was under no 
liability to the workman. — Hindmarch v, 
Carterthorne Colliery, Ltd. A Durham 
Colliery Owners’ Mutual Protecjtion 
Assocn. (1928), 21 B. W. C. C. 44. C. A. 

Annotation : — Consd. He Pcbslde Coal Co. (1929), 45 T. L. R. 

327. 

3206. Add. Annotations : — Distd. Hindmarch v, 
Carterthorne Colliery Co. A Durham Colliery 
Owners’ Mutual Protection Assocn. (1928), 
21 B. W. C. 0. 44. Consd. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W, 
C. C. 316. 

3210. Add, Citation 95 L. J. K. B. 25. 

Add, Annotations: — As to (1) Distd. Hind- 
marc) i V, Carterthorne Colliery Co A Durham 
Colliery Owners’ Mutual Protection Assocn. 
(1928), 21 B. W. C. C. 44. Generally, Consd. 
Wales V. Iron Trades Employers’ Assocn. 
(1928), 21 B. W. C. 0. 316. 

3212a. Liability of insurer must exist — ^At 

date of windlng-up.] — Held: Workmen’s 
Compensation Act, 1925 (c. 84), s. 7, applied 
only where at the date of the winding-up 


there waa some liability of insurers, the 
benefit from which waa capable of being 
transferred to the workmen, A it could not 
apply to a case where the liability had come 
to an end before that date. — Bebsidb 
Coal Co., Ltd. (1929), 46 T. L. R. 327 ; 22 
B.W.O. 0.239. 

Annotation : — Apld. He Biirradon & CoxJodflre Coal Co., 
Martinis Bank, Ltd. v. The Co. (1930), 23 B. W. O. O. 7. 

3212 b. At time of appointment of 

receiver for debenture-holders.] — A collio^ 
co. entered into a contrapt with insurers in 
respect of liability under Workmen’s Com- 
pensation Acts by becoming a member of an 
owners’ mutual protection association. Under 
the arts, of assocn. power was given to make 
calls on members in order to meet claims A 
current expenses ; if a call were not paid 
before the date fixed the contract of in- 
surance was to expire fifteen days after such 
. date. On Juno 12, 1928, calls were made, 
A the CO. having f^ed to pay on June 27, 
being the date fixed, its contract of insurance 
expired, in accordance with the arts, of 
assocn., fifteen days after the failure to pay. 
The CO. had issued a debenture to a bank 
secured by a fixed A floating charge, A under 
the powers in the debenture the bank, on 
Oct. 13, 1928, appointed a receiver. In a 
debenture-holders’ action brought by the 
bank the ct, appointed the same person 
receiver A manager. The bank took out a 
summons to decide whether in view of the 
contract made with insurers workmen claim- 
ing under the Act were preferential creditors 
or not : — Held : the material date was that 
of the appointment of the receiver (viz.), 
Oct. 13, 1928, A as the contract with insurers 
had expired before that date, it could not 
operate to deprive the workmen of their 
preferential rights. — Re Burradon A Cox- 
lodge Coal Co., Ltd., Martin’s Bank, 
Ltd. V. The Company (1930), 23 B. W. C. C. 
7, C. A. 

3213a. S. P, Wales v. Iron Trades Employers* 
Assocn., Ltd. (1928), 21 B. W. C. C. 316, 
0. A. 

3214. Add, AnnotatioTis :’--A8 to (1) FoUd. James 
V, Britisli General Insce., [1927] 2 K. B, 811. 
As to (3) Folld. James v, British General 
Insce., [1927] 2 K. B. 311. 

3214a. .] — A policy of insurance pro- 

vided that the insmance co. would indemnify 
the assured gainst al) sums which he might 
be legally liable to pay for damages or 
compensation to any person for accidental 
bodily injury or accidental damage to 
property where such injury or damage was 
caused by the driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co. Wliile the insured 
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q i. .> — l^ltf., a workman 

employed by the M. Co., waa Injured, 
& obtained an awar<i for compensation 
under Workmen’s Compensation Act, 
1902. At the date of the award the 
M. Co. were being wound up. PItf. 
alleged that the C. Co., wore liable 
to indoTnnify the M. Co. against losses 
or liability under the awartl, & brought 
an action for a declaration that he had 
urst charge upon the money which 
the M. Co. were entitled to receive 
from the C. Co., & for an order for 
payment. The C. Co. admitted that 
they had issued a policy which was 
valid & subsisting at the date of pltf.’s 


injuries, by wliich they agreed to 
Indemnify the M. Co. against loss for 
damages on account of bodily injuries 
suiTered within the period of the policy 
by any employee : — Held : plti. had 
no status to maintain the action. — 
DISODRDI V, SUIXIVAN GROUP MlNIN’O 

Co. A Maryland Casualty Co. (1910), 
15 B. C. R. 305.— CAN. 

q U. .1 — ^The words " Every 

such policy shall provide that the 
Insurer shall, as welt as the employer, 
be dircotly liable to any worker inswed 
under such policy A, in the event of his 
death, to his dependants, to pay the 
compensation for which an employer 
is liable, A that the insurer shall bo 
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bound by, A subject to, any order, 
decision or award made against the 
employer of such worker under the 
provisions of this Act,” appearing in 
workers Compensation Act, 1926, 
B. 18 (3), moan that when compensa- 
tion has been assessed A awarded 
against the employer, the insurer as 
well as the employer is liable to pay Its 
A that the orisdnal proceedings tor 
the establishment of the liability must 
be between the worker A bis dependant, 
on the one side, A the employer on the 
other. — Dkvink v. Drvxnb A Queens- 
land Insurance Co., Ltd. (1928), 
28 8. R. N. S. W. 503 ; 46 N. S. W. 
W. N.140.— AUS, 
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was driving his motor car a collision took 
lace between it & a motor cycle, the result 
ein^ that the driver of the latter vehicle 
was injured, a passenger thereon was killed, 
& both vehicles were damaged. At the time 
of the collision the insured was drunk through 
his own unpremeditated folly. The insured 
was convicted of the manslaughter of the 
deceased passenger* The injured driver 
broi^ht an action for personal injuries against 
the insured, in which he was awarded damages 
& costs, & the insured incurred costs. The 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, & in defending himself in the 
police ct. proceedings before his trial. In 
action by the insured against the co. for 
indemnity aigamst these damages & costs : — 
Held : (1) the policy covered liabilities of 
the insured for accidental bodily injury to 


any person or accidental damage to property 
caused by his negligence, even though gross 
& attend^ by criminal cons6<mences ; (2) the 
policy, by covering these liabilities, was not 
void as against public policy, the insured 
was entitled to the indemnity which he 
claimed. — Jambs v, British General In- 
surance Co., [1927] 2 K. B. 311 ; 96 L. J. 
K. B. 729 ; 137 L. T. 160 ; 43 T. L. B. 364 ; 
71 Sol. Jo. 273. 

3216a. .] — James v. British’ General 

Insurance Co., No. 3214a, an/c. 

3216b. Protection against criminal consequences.] 
— James v. British General Insurance 
Co., No. 3214a, ante. 

3217a. Actual driver also insured — 

Ratable contribution.] — G. took out with the 

M. CO. a motor car insurance policy covering 
himself & any friend driving with G.’s 
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8217 1. Motor driven by relation of 
oasvred — With assitred’s mithorUy .] — 
An accident occurred while n motor 
car was being driven by O., a duly 
licensed driver. The car belonged to 
0.*a wife & was being operated with her 
permission. Judgment was reco verted 
by the injured party against C., bnt 
was unsatisfied ; — Held : C. w^as “ a 
person insured against liability for 
injury or damage to persons or property 
of others within Ontario Insurance Act, 
1927, 8. 85 (1 ), & pltfs. were entitled to 
I’ocover from the insmance oo. the 
amount of the unsatisfied judgment 
obtained against C. — Sohoknucld v. 
Pilot AirroMOiULE & AocinKNT In- 
stTKANCE Co., [loao] 2 D. L. II. 1 ; 6r> 
O. L. Ji. 21 ),— CAN. 


r i. Notice — Sufflcienej/ of .] — 

Where notice by an Insm’cd under a 
policy of automobile ins\u*anco that a 
claim for damages had been made upon 
it was given, tnrough its solrs., to the 
insurer’s agents five days after the 
insured received the claim : — Held : 
the notice had been given “ promptly 
within tlie meaning of statutory con- 
dition 8, sched. D, & the notice in 
question was one of the accident aa 
well as of the claim, if not perfccit, 
was Imperfect so that sect, 258, em- 
pow’cring the <‘t. to relieve from the 
forfeiture or avoidauec of, a policy 
wiierti there has been “ imperfect com- 
pliaueo ” as to anything to bo done by 
tlio insured, was appH<‘abl(*. — Noutti 
LETHnitTPGK Garage, Lti>. v . Conti- 
nental Casualty Co., 11980] 1 

W. W. R. 491 : 2 D. L. 11. 83.5 : 24 


Alta. L. 11. 390 : 
W. W. It. 37.— CAN. 


ret'sa., 11030] 1 


r if. lieceipt by insurance 

adjusters .] — Insurance adjusters em- 
ployed by agents of an insurance co. 
to adjust only a particular case of loss 
resulting from damage to an auto- 
mobile held, not to bo agonta of-the co. 
who could bind it by the receipt of the 
notice, called for by statutory con- 
dition 8 (IL sect. 154 of Insurance Act, 
1925 (c. 20), of a claim made against 
the insured on account of the accident ; 
but an oral notice subsequently given 
to the agents was hold sufficient to 
justify the ct. under sect. 12 of Auto- 
mobile Insurance Policy Act, R. S. 
B. C., 1924, from relieving a^nst the 
forfeiture of the policy on that grmmd ; 
moreover the co. was held to be 
estopped by the acts of Its agents from 
raising the lack of notice as a defence. — 
Marsh v . Queens Insurance Co. op 
America, [1932] I W. W. R. 721.— 
CAN. 


0 I, .1 — A clause In an Insurance 

policy was as follows : ** No liability 
shall attach to the oo. under this 
policy in respect of any loss, damage, 
or liability occurring while any motor- 
vehicle in connection with which In- 


demnity is granted under this policy 
is, with the knowledge and/or consent 
of the insured or of any person to 
whom indemnity is granted by this 
policy, being driven by or is in charge 
of any person under the Influence of 
liquor : — Jtfeld : the clause exempted 
the oo, from liability when the motor 
vehicle was being driven by Insured 
himself whilst under the influence of 
llqiior. — Jury v. North Island Motor 
Union Mutual Insce. Co., 11930] 

N. Z. L. U. 562.— N.2. 

0 ii. ** Collision with another 

object *’ — Shoulder of br^ge.]— An In- 
surance CO. agreed to indemnify deft, 
against direct loss or damage to his 
motor vehicle ** if caused solely by 
accidental collision with another object 
either moving or stationary ** : — Held : 
the shoulder of a bridge against which 
the veldcle struck owing to a defective 
highway was an “ object *’ within the 
policy. — Austin v. Jordan, 119311 4 
D. L. R. 292 ; O. R. 526.— CAN. 

0 iii. Objects hurled at car 

by erplosion.] — Sanford v. Canadian 
kiRE INSURANCE Co., [1931] 3 W. W. R. 
310.— CAN, 

•y. Conditions of policy — Breach by 
insured — Waiver.} — Where conditions 
of a policy of insurance against liability 
imposed by law on the insured for 
injuries suffered by another person are 
that the insured “ shall not voluntarily 
assume any liability " shall co- 
operate with the insurer, except in a 
pecuniary way. In all matters which 
the insurer deems necessary in the 
defence of any action,” & the solr. 
for the Insurance co., after undertaking 
the defence of an action brought by an 
injured person against the Insured, 
learns that the latter has broken said 
oondltlons, but, nevertheless, elects to 
continue to defend the octlon, the 
Insurance cO.,l8 precluded from raising 
the defenc to an action against it on 
tho policy that the policy was avoided 
by said breach. — Cadeddu v. Mount 
Royal Assurance Co., [1929] 2 

D. L. R. 867 ; 2 W. W. R. ICl ; 41 
B. C. II. 110.— CAN. 

sf. — — .] — England v. 

Dominion of Canada General In- 
SITRANCE Co., [1931] ,3 D. L. R. 489 ; 

O. H. 264.— CAN. 

Effect — Assured, cannot 

recover amownl of judgment recovered 
against him..] — Obeko v. Merchants 
CASUALTY Insurance Co., [1930] 2 
D. L. R. 156 ; 42 B. C. R. 317.— CAN. 

sp. ” Immediate ” notice, of 

accident — Meaning of ” immediate .**] — 
A policy of insuranoo on a motor 
vehicle required immediate notice of an 
accident to be given : — Held : ** im- 
mediate ” meant reasonably Immediate 
having regard to tho cironmstanceB of 
the case ; & a delay of nine days was 
therefore a breach of the condition, — > 
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Hean V. General Accident, Fire & 
Life Assurance Corpn., Ltd., [1931] 
N, L. R. 215.— S. AF, 

sa. Omission of statutory conditions — 
Effect of.] — When a contract of in- 
surance is one to which Part IV. of 
Alberta Insurance Act, 1926, applies, 
i.e.. a contract made in Alberta for other 
than life, accident or sickness Insurance, 
& tho insurer has neglected to incor- 
porate in or with the policy the statu- 
tory conditions, with such variations 
or additions, if any, as he desires to 
make, properly do^gnated, such con- 
ditions cannot be taken advantage of 
by him to the prejudice of the insured 
or any beneficiary, but the statutory 
conditions W’ould apply when for the 
benefit of the latter.— North Leth- 
bridge Garage, Ltd. v. Continental 
Casualty Co., [1930] 1 W. W. H. 491 ; 
2 D. L. R. 835 : 24 Alta. L. R. 390 ; 
revsg., [1930] 1 W. W. R. 37.— CAN. 

sb. Construction of Insurance Act, 
R. S. O. 1027, s. 85.1— l>ltf. had been 
injured by S.’s automobile & had 
recovered judgment for damages & 
costs against S. & issued execution 
wliloh was returned unsatisfied. Pltf., 
imdor Insurance Act, R. S. O. 1927 
(c. 222), B. 85, sued deft., which had 
insured S. against liability for injury to 
another, for the amount of her judg- 
ment : — Held : the right of action 
given by s. 85 is simply a right to sue 
on Ibo policy in the place & stead of 
the insured ; pltf. must establish 
liability on the policy against the 
insurer In the same manner & to the 
same extent as if the action had l>een 
brought by tho insured ; &; the facts, 
required to be established as part of 
pltf.’s case, that the bodily Injury tG 
another, Insured agtiinst, bad been 
inflicted by tho insured’s automobile, 
& that the Insmed was legally liable in 
damages to pltf. for the injury, are not 
osfabllshed as against the insurer by 
the production of the judgment 
obtained by pltf. against the Insured, 
But la tho present case deft., by reason 
of an admission at the trial, was pre- 
cluded from contending that the 
liability of S. to pltf. bad not been 
established by production of the 
judgment against S. — Continental 
Casualty Co. v. Yorke, [1930] 
8. C. R. 180 : 1 D. L. R. 609 ; affg., 
[19291 3 D. L. R. 662; 64 0. L. K. 
109.— CAN. 

sm. Notice of cancellation — Meaning 
of ** registered mail ** — Not Canadian 
registered mail.] — Clapp v. Travel- 
lers’ Indemnity Col. [1932] l D. L. R. 
551 ; O. R. 116.— CAN. 

•o. Company liable for accident by 
car used with designated trailer — 
Accident while used urith designated 
trailer df another — No liaMlily. | — 
Boyob V. Norwich Union Fire 
iNStTRANCE SOCIETY, [1931] 4 D L. R. 
117 : O. R. 545.- CAN. 
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oolisent, & providing as following x ** Con- 
dition 6. The extendon of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a licensed , & competent driver A not being 
insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or loss covered by this 
policy there shall be subsisting any other 
insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereof for compensation.** L., G.*8 
brother-in-law, took out with the G. co. a 
similai' policy, providing that ** insured will 
also be indemnified hereunder while per- 
sonally driving a car not belonging to him 
provided that there is no other insurance in 
respect of such other car whereby insured 
may be indemnified,*’ &. that “ if at the time 
of the occurrence of any accident, loss or 
damage there shall be any other indemnity 
or insurance subsisting whether effected by 
insured or by any other peison the corpn. 
shall not be liable to pay or contribute more 
than a ratable propoition of any sums payable 
in respect of such accident loss or damage.” 
While L. was driving G.’s car with G.’s con- 
sent it had a collision, & L. had to pay damages. 
G., as trustee for L., claimed against the M. 
co., ^ L. on his own behalf claimed against 
the G. CO. : — Held : in each policy the pro- 
vision as to ratable contribution qualified' 
the preceding clause, & each co. was liable to 
pay claimants half the amount claimed. — 
Gale v. Motor Union Insurance Co., I/td., 
Loyst V. General Accident Fire & Life 
Assurance Corpn., Ltd., [1928] 1 K. B. 
369; 96 L. J, K. B. 199; 138 L. T. 712; 43 
T. L. R. 15 ; 70 Sol. Jo. 1140. 

Annotation: — Consd. Weddcllt*. Hoad Trauspori & Genera 
Insurance Go. (1931), ld6 L. T. 162. 

3217b. -.] — ^A motor-car accident 

policy issued by resp. co, to J. extended the 
insurance to a relative driving the car, pro- 
vided that the latter was not entitled to 
indemnity for the same risk under another 
policy. L., a relative of J., while driving 
the car, injured a third party, who claimed 
damages. L, was liimself insured with the 
0. insurance co. against claims for injuries 
caused by him while driving a car not belong- 
ing to him, provided that he was not entitled 
to an indemnity in respect thereof from 
another co. Reaps, denied liability on the 
ground of the proviso in their policy 
exempting them where the claimant was 
entitled to indemnity under another policy : 
— Held : on the proper construction of the 
policies, the insurance clause in each policy 
expressed to be cancelled by the co-existence 
of a similar clause in the other policy should 
be excluded from the categoiy of co-existing 
cover, that therefore reaps., not being pro- 
tected by their proviso, were liable. — 
Weddell v. Road Transport & Gienbral 
Insurance Co., Ltd,, [1932] 2 K. B. 563 ; 
101 L. J, K. B. 620 ; 146 L. T. 162 ; 48 
T. L. R. 59 ; 75 Sol. Jo. 862. 

3217c. Action by repairer against insurers for 
repairs — Right of insurers to be subrogated 
to owner’s rights against repairer.] — ^In an 


action by the repairer of a motor em a«^t 
an inautance co. tot repairs exeentea at their 
request, the co. contended that they 
onfitled to set-off, on the principle of 
roga>i^on, the claims of the assured, the 
owner of the oar, against the repairer, who 
Md been driving the car on the occasion of 
a collision. The insurance co. had com- 
menced an action, in the name of the owner, 
against the repairor for the damage done to 
the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of the assured 
under the policy in regard to third party risks, 
etc., were still unsettled : — Held : the fact 
that these claims were then unsettled pre- 
vented the insurance co. from being sub- 
rogated to the owner’s rights against the 
repairer, & the co. were not entitled to rely 
on these as a set-off to the repairer’s cl^m. — 
Page v. Scottish Insurance Corpn., 
Forster v. Page (1929), 98 L. J. K. B. 308 ; * 
140 L. T. 671 ; 46 T. L. R. 260 ; 78 Sol. Jo. 
167 ; 34 Com. Oas. 286, O. A. 

321 7d. Condition as to efficient condition of 
vehicle.] — The claimants were the holders of 
a policy by which resp. co. had undertaJten 
liability for damage caused by or to a motor 
car. The policy contained a condition that 
” the insured shall take all reasonable steps 
to maintain such vehicle in efficient con- 
dition.” & it provided that the observation 
of the conditions should be a condition 
precedent to the liability of the co. The 
claimants removed the foot-brake from the 
vehicle, leaving only a hand-brake, & in this 
state of affairs the vehicle caused damage, 
& was itself damaged, in an accident, but the 
exact cause of the accident coidd not be 
ascertained : — Held : the condition was a 
condition precedent, & as it had been broken 
the co. was not liable on the policy. — 
Jones & James v. Provincial Insurance 
Oo., Ltd. (1929), 46 T. L. R. 71. 

3217e. Policy covering any car used ^’instead of 
the insured car ” — Insured car sold — Whether 
new car covered.] — Lefts, contracted by a 
policy of insurance to indemnify pltf. agamst 
” all sums which the assured sliaU become 
legally liable to pay as compensation for . . . 
bodily injury . . . caused to any person or 
persons by a motor car described in the 
schedule hereto,” The car was thereinafter 
referred to as the ” insured car.” The 
policy further provided that ” this insurance 
shall cover the legal liability as aforesaid of 
the assured in respect of the use by the 
assured of any motor car (other than a hired 
car) provided that such car is at the time of 
the accident being used instead of the insured 
car.” Pltf. exchanged the insured car for a 
new car of a similar type. While pltf. was 
using the new car an accident occurred, 
causing injury to a third person, & pltf, 
referred the claim to defts., who repudiated 
liability on the grounds that pltf. was not 
using the new car ” instead of the old one 
3c that when the insured car was sold the 
insurance (teased. In an action for a declarar 
tion that defts. were liable to indemziify 
pltf. against the claim ; — Held : the policy 
necessarily implied that the insured car 
should be the subject-matter of the insurance 
at the time of the accident, 3c therefore the 
action failed.~-RoGERSON v, Scottish Auto- 





Vot 


& GmiiSRAli Inbukanok Co., LI’D. 
(1931), 140 L. T. 26; 48 T. L. H. 17; 75 
Sol. Jo. 724 ; 87 Com. Oas. 23, H. L. 

82171. Effect of non-disclosure — ^Previous theft of 
car.] — Pltf. insured a motor car against loss, 
the policy providing that the proposal should 
be incorporated in the contract. The pro- 
posal, which was signed by pltf., concluded 
with the declaration : “I nereby declare 
that the above motor car is my own sole 
property that aU the particxilars stated 
above are true, & that no facts have been 
omitted or any information withheld with 
which the underwriters shoiild be acquainted. 
I further agree that this declaration shall be 
the basis of the contract between us.” 
Among the questions contained in the pro- 
posal form was the following : ** How many 
accidents or losses have arisen during the 
past three years in connection with this or 
any other motor vehicle owned or driven by 
you or your driver ? ” Pltf. in his answers 
did not disclose the fact that within three 
years he had had another car which on three 
occasions was abstracted or stolen, but on 
each occasion was recovered a few hours 
later. The insured car was stolen & pltf. 
sued the underwriters : — Meld : the undis- 
closed information was material & therefore 

' the action failed. — P arra v. Hetherington 
( 1931), 47 T. L. R. 466 ; 76 Sol. Jo. 642. 

Duty not to inform Jury of insiu'ance.] — 
See Negligence, Vol. XXXVI., p. 127, 
No. 842, & Supp. 

Compulsory third party insurance.] — See 

Road Traffic Act, 1980 (c. 43), ss. 36-44. 

3217g. Invalidity of condition subsequent 

avoiding liability — What amounts to.]— Road 
Traffic Act, 1930 (c. 48), s. 38, provides that 
“ Any condition in a policy . . . issued or 
given for the purposes of this Part of this Act 
providing that no liability shall aiise under 
the policy . . . in the event of some specified 
thing being done or omitted to be done after 
the happening of the event giving rise to a 
claim under the policy . . . shall be of no 
effect. . . 

A policy of insurance insuring resp. against 
third-party risks contained a condition that 
“ the corpn. shall not bo liable for any 
accident loss or damage caused or sustained 
.while any motor cycle in respect of which 
indemnity is grants under this policy is 
carrying a. passenger unless a sidecar is 
attached.” Resp., who on a certain date 
drove a motor cycle on a road with another 
person sitting behind him as a passenger on 
the pillion without a side-car being attached 
to the motor cycle, was charged with the 
offence of tisiiig a motor vehicle on a road 


without there being in force in relation to the 
user of the vehicle such a policy of insurance 
in respect of third-party risks as conaplied 
with the requirements of Part II. of Road 
Traffic Act, 1930 (c. 48). The justices dis- 
missed the information on the ground that 
the condition in the poli(jy was of no effect 
by reason of Road Traffic Act, 1930 (c. 43), 
s. 38, & that therefore the policy of insurance 
was in force on that occasion. On appeal to 
the l)iv. Ctri—Held : Road Traffic Act, 
1930 (c. 43), s. 38, applied only to a con- 
dition in a policy “ providing that no liability 
sliall aiise under the policy . . . in the event 
of some specified thii^g being done or omitted 
to be done after the happening of the event 
giving rise to a claim under the policy,” 
whereas in the present case the condition 
circumscribed the operation of the policy 
from the beginning. Therefore, there was no 
policy in force where a passenger was being 
carried otherwise than in a side-car. — 
Bright v, Ashpold, [1932] 2 K. B. 153 ; 101 
L. J. K. B. 318 ; 147 L. T. 74 ; 96 J. P, 182 ; 
48T. L. R. 357 ; 76 Sol. Jo. 344 ; 30 L. G. R. 
212, B. C. 

321 7h. Issue of false certificate of insurance — 

Statement as to date of commencement- 
premium unpaid.] — An insm*anc(} co. issued 
a public liability motor car policy, of insurance 
covering third-party risks, vabd for a year & 
any further period for which they might 
accept payment for renewal. The policy was 
subject to a condition that no liability should 
arise until payment of the premium. At the 
expiration of the year, on June 3, no premium 
was paid, but it was paid on June 11, when a 
receipt was given acknowledging a renewal 
of the policy as from June 3. On the former 
date the co. also issued a certificate of insur- 
ance containing the st atement alleged to be 
false, that the datx5 of commencement of the 
insurance was Jime 4 : — Held : even assuming 
the statement to be false in fact, that alone 
was not sufficient to justify a conviction for 
issuing a certificate which was false to the 
knowledge of the co. within Road Traffic 
Act, 1930 (c. 43), 8. 112 (3), & the conviction 
must be quashed. — Ocean Accident & 
Guarantee Corpn,, I/td. v. Cole, [1932] 2 
K. B. 100 ; 101 L. J. K. B. 362 ; 147 L. T. 
78 ; 96 J. P. 191 ; 48 T. L. R. 392 ; 76 Sol. 
Jo. 378 ; 30 L. G. R. 206, D. C. 


Sub-sect. 5. — Insolvency of Insurers. 

Rights of third parties.] — See Third Party 
(Rights Against Insurers) Act, 1930 (c. 26) ; 
Bankruptcy, Nob. 5968a, 6968b ; & Com- 
panies, Nos. 6056a, 6066b. 


PART VI, SECT, 1. 

3220 ill. S. P, VioTOBT V. Sas- 
katchewan Guarantee & Fidelity 
CO j, Ltd., [1927] 3D. L. II. 647 ; [1927] 
2 W. W. R. 677 ; 21 So«k. L. II. 661 ; 
varied, 11928] 2 D. L. It. 829; [1928] 
S. C. It. 204.--CAN. 

3220 iv. .] — HenihU : 

guarantee bond 8 or policies are con- 
tracts uhetTimoi Jidei. — Olarrson v, 
Canada Aocjde nt & Fire Assurance 
Co.. [19311 O. It. 787 ; 4 D. L. B. 769 
gj0rgj^l932] O. B. 406 ; 3 D. L. B. 188. 

PART VI. SECT. 8. 

8288 ill. .]— 

Bubal Municxpaiuty of Enfield e. 
London Guarantee Sc accident Co., 


Lid. (Soak.), 
[1926] 2 W. 


. 4 D. L. R. 37 ; 
737.-~OAN. 


8288 Iv, .]— 

Grain Claims Bureau, Ltd. v. 
Canadian Surety Co. (No. 2), [1027] 
3 W. W. R. 1 ; 87 Man. L. B. 76 ; revsd., 
[1928] 1 D. L. B. «77 ; [1928] 1 W. W. It. 
263 ; 37 Mon. L. R, 235.— CAN, 


3243 i. 

vvUhin twelve monUia prior to notice of 
discovery — What emiowUs to, }— London 
Guarantee & Accident Co.. Ltd, v. 
City op Halifax, J1927] 1 D. L. R. 
1129 ; [1927] S. O. R. 185.--CAN. 


BO. MiarepreaentcUUm,] — On appeal 
from a Judgment in favour of pltf. in 
an action on a fldelity bond ; — Held : 

27 


the anawers by pltf. in hia application 
for the iusmuace, as to tbo salary of tbc 
lK)nded employee & as to the system 
of check or supervision of pltf.^s 
accounts were mitnio in fact Sc material 
mlspiesontations which Induced deft, 
to cuter into the contract ; Sc, more- 
over, that, since the truth of said 
answers, Sc the maintenance of the 
system of accounting & of compensa- 
tion of the employee wore, under the 
conditions of the bond, conditions 
precedent to pltf.^a right of recovery, 
pltf. *8 failure to comply therewith 
rendered the bond void dl> initio , — 
McOammon V, Alliance Assurance 
Co., Ltd., [1931] 2 W. W. 11. 621 ; 4 
D. L. B. 811.— CAN. 
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Part VI L — Insurance against Burglary and Theft 


3252. Add. Citations [1^27] A. C. 140; 

136 L. T. 263 ; 43 T. L. R. 46 ; 70 Sol. Jo. 
1111 ; 32 Com. Oas. 62, H. L. 

Add. Annotation : — ^Refd. Farra v. Hethering- 
tou (1931), 47 T. L. R. 466. 

3256. Add. Annotation : — ^Refd. LaJce v. Simmons 
(1926), 96 L. J. K. B. 686. 

3257. Add. Annotation : — Generally^ Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 686. 

3258. Add Citations : — revsd.^ [1 9261 2 K. B. 61 ; 
95 L. J. K. B. 686 ; 136 L, T. 129 ; 42 T. L. R. 
426; 70 Sol. Jo. 684; 31 Com. Cas. 271, 
O. A. ; revsd., [1927] A. C. 487 ; 96 L. J. K. B. 
621 ; 137 L. T. 233 ; 43 T. L. R. 417 ; 71 Sol. 
Jo. 369 ; 33 Com. Cas. 16, H. L. 

3259. Add, Annotation : — ^Refd. Lazard Bros. & 
Co. V. Brooks (1932), 37 Com. Cas. 224. 

3259a. Insurance of documents against any oUier 
loss whatever — ^Limited to physical loss of 
documents.] — Reaps., pltfs. in the action, 
were insxired by a group of imderwriters, of 
whom applt. was one, against a number of 
risks, including the loss or deprivation of 
bills of exchange by robbery or other causes 
or tlirough the documents being mislaid or 
accidentally destroyed. The insurance 
covered loss by the negligent or fraudulent 
conduct of clerks, servants, or “ any other 
person or persons,” & was expressed to cover 
“ any other loss whatsoever ” through the 
dishonesty of any such clerk, servant, or other 
person or persons. Resps. were induced by 
fraud to accept certain bills of exchange & 
thereby suffered loss, & in this action they 


Bought to recover their 1oe« from their under- 
writers : — Held : notwithstanding the refer- 
ence in the policy to the fraudulent conduct of 
“ other person or persons ” & to any other 
loss whatsoever,” upon a true construction 
of the policy as a whole the insurance was 
only one covering the actual physical loss 
of documents Sc did not cover the case of the 
insured being fraudulently induced to accept 
bills of exchange. — Lazabd Bbos. Sc Co., 
Ltd. V. Brooks (1932), 37 Com. Cas. 224, 
C. A. ; revsd, 38 Com. Cas. 46, H. L. 

3260a. ‘^Dishonesty** — Discounting bills of ex- 
change subsequently dishonoured.] — Pltf. 
was insured by two policies, subscribed by 
deft., against loss or deprivation of bills of 
excliange through theft Sc any other loss 
whatsoever through theft or other dishonesty. 
During the currency of the policies pltf. was 
induced by false representations to discount 
certain bills of exchange. The bills were dis- 
honoured, & pltf. bivought an action on the 
policies on the ground that he had suffered a 
loss through liaving dealt in the bills. Deft, 
contended that the above provision in tlie 
policies only covered accidental loss of docu- 
ments or physical deprivation of the pos- 
session of documents : — Held : pltf. *8 loss 
was caused by dishonesty within the policy. — 
Wasserman V. Blackburn (1926), 43 T. L. R. 
95. 

Annotation .’—Conad. Lazard Bros. & Co. r. Brooks (iJ)32), 
37 Com. Cas. 224. 

3269. Add. Annotation : — Rofd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. 


Part VIII. — Other Kinds of Insurance. 

3279a. To be used only for commercial for commercial travelling was a statement 

travelling — Damaged whilst carrying pas- descriptive of the risk covered by the insur- 

sengers.] — Held : a statement in a proposal ance, & the insurers were not liable for an 

form that a motor car was to be used only accident which liappened while the motor 


PART VI. SECT. 4. 

3245 i. Non-disclosure of •tnalerial 
fact.] — Clarkson v. Canada Accident 
& Fire Assurance Co., [1031] 4 
D. L. R. 769 ; ofiTrf. |1932] O. R, 405 ; 
3 D. L. R. 188.— CAN. 


PART VII. SECT. 1. 

3248 i. CommencemerU of risk — Cover- 
ing note issued by broker — Loss before 
is^ of policy — Broker not liable as 
insnrer.] — Broit v. Bennie S. Cohen 
& Son (N. S. W.), Ltd. (1926), 27 
S. R. N. S. W. 29 ; 44 N. S. W. W. N. 
44.— AUS. 

so. Condition thed hooks to he kept by 
assured.] — policy of insurance against 
robbery of a shop was expressed to be 
subject to the following condition : 
** The CO. shall not bo liable for loss or 
damage . , . unless books Sc aoooimts 
aro kept by the assured & are kept in 
such manner that the co. can accurately 
determine therefrom the amount of 
loss/* There were no statutory con- 
ditions applicable to such a policy : — 
JfcUl : it was a condition precedent to 
po/s liability that reasonably 
sumclont books of account should be 
availaWe in support of the proofs of 
mss. — Fukedman v. United States 
Guaranty Co., [19321 
1 W. W. R. 118 ; 1 D. L. R. 567 : 40 
Man. L. R. 160.-LcAN. 


PART VII, SECT. 2. 

la. Burglary from ** safe or vault 
described in schedule.**] — Where money 
stolen by burglars was, at the time of 
the burglary. In a vault so described, 
but was not In the safe In the vault: — 
Held : the assurance was not confined 
to money In the safe. — Woodward's, 
Ltd. V. United States FiDEr4iTT & 
Guarantee Co., [19271 2 D. L. R. 120 ; 
[1927] 1 W. W. R 629 ; 38 B. C. R. 
171,— CAN. 

■b. " Visible marks of force 
violence made by a tool.**] — A policy of 
burglary insurance provided for in- 
demnity against loss oooasioned by 
felonious entry by ** actual force & 
violence ** of which foroo Sc violence 
** there shall be visible marks made 
upon the premises at the place of such 
entry by tools, ote." The visible mark 
upon the premises in question was a 
hole in the wire netting of a window 
screen which was rusty, but intact 
before the entry. Sc through which It 
was admitted the burglar had entered. 
A small piece of wood with rust marks 
on It was found outside the window : — 
Held : the trial judge was jostifiod in 
inferring, as he did, that force Sc 
violence had been used to eflCeot the 
entry, & that the visible mark thereof 
had been made by a tool of some sort. 
A stick used to break the wire netting 
of a Boreon is a ** tool *• within the 

28 


moaning of the policy. — M uilett v 
United Statics FmELiTY Sc GuAitANTV 
Co., [1929J 3 D. L. R. 140 ; 2 W. W. R. 
146 ; 41 B. O. R. 81.— CAN. 

sc. “ Excluding infidelity ** — Effect of 
theft by director or servant of company.] 
— The expression “ excluding infl- 
dollty *’ in an luKuranoo policy in- 
demnifying a CO., against the loss of 
moneys while locked up in a safe in 
spociflod premises oxoludoa a theft of 
the money by any director of the co., 
as also theft by a servant of the co. 
who owes a duty of fadthfulncss to the 
CO. in respect of its moneys. — French 
Hairdressino Saloons, Ltd. v. 
National Employers Mutual 
General Insob. Assocn., Ltd., [1931] 
App. B. 60.— S. AF. 

PART VIII, 

il i, jBoccAorsc.l— R amsay 

V. Hartford Live Stock insurance 
Co., [1930] 2 D. L. R. 805.— CAN. 

• J. Misstatements in proposal — 

What amowU to .] — A motor vehicle 
in the possession of the purchaser 
under a nlre-purohase agreement was 
destroyed by fire. An action was 
brought by the two parties to the hire- 
purchase agreement under a policy 
Issued in the names of both parties, 
Defte. pleaded that all benefit under the 
policy had beon forfeited through 
mlsstatomcnts in the proposal. The 



Vd. iXiX.— Insurance. Oases 8279a— 3279c. 


car was being xised to carry passengers, 
carrying passengers not being within the 
description. — Roberts v. Anglo-Saxon In- 
surance Assocn. (1927), 96 L. J. K. B. 690 ; 
137 L. T. 243 ; 48 T. L. R. 369, C. A. 

Annotation : — ^Folld. Morgan v. Provincial Ijiauranoe Co. 

(1932), 48 T. L. R. 217. 

3279b. Concealment — Refusal of oom]pany to 

insure.]— Holt’s Motors, Ltd. v. South 
East Lanoashirb Insurance Co., Ltd., 
No. 203a, ante, 

82790. Business car driven by son & 

others — Failure to disclose convictions against 
son.] — ^Applt. took out with resps. a motor 
car policy of insurance in respect of a car of 
which he was the owner. Applt. employed 
more than one driver in the course of his 
business, & at the time when the insurance 
was effected the agent of resps. told him that 
if he paid an extra premium the policy would 
protect him whoever might be driving the 
car, & applt. paid the extra premium accord- 
ingly. Luring the currency of the policy 
the car, while being driven by a son of applt., 
came into collision with a cyclist. The 


cyclist brought an action against applt. for 
damages, Sd applt. referred the claim to 
resps., who repumated liability on the ground 
that at the time when the policy was taken 
out applt. had failed to disclose a material 
fact. It appeared that before the insurance 
was effected applt. ’s son had been convicted 
several times of motoring offences, chiefly in 
relation to a motor-cycle, & resps. con- 
tended that this was a material fact which 
ought to have been disclosed by applt. 
Before the policy was issued applt. had 
received a proposal form from resps. had 
answered all the questions in that form fully 
truthfully, & he did not know that any 
further information was required. At that 
time he had not his son in mind. Applt. ’s 
claim against resps. was referred to arbn. as 
required by the policy, & the arbitrator 
awarded in favour of resps. on the ground 
that a material fact had not been disclosed. 
Applt. now appealed to the Div. Ct. to have 
the award set aside : — Held : the ar bitrator 
had decided rightly & the award must be 
confirmed. — Bond v. Commercial Assur- 
ance Co. (1930), 36 Com. Cas. 171, D. C. 


proposal began “ I/we, the under- 
signed desire to Insure my/our motor 
vehicle.** Aiter the words “ owner’s 
full iianio,** was written the name.<) of 
both pltfs. “ for their respective rights 
&. interests.” The question ** Have 
you over made a claim against any 
insurance oo.** was answered “No.” 
The proposal was signed by only one 
pltf. Although pltf. who signed the 
proposal had never made a claim, the 
other had done so: — Held: a non- 
suit, on the ground that the ovidorujo 

£ roved the pk«i, should be set aside. — 
lEVicKs & Paddington Motor Ser- 
vice, Ltd. V, Dalgety & Co., Ltd. 
(1926), 26 S. It. N. S. W. 195 ; 43 
N. S. \V. W. N. 39,— -AUS. 


g ii. — .] — A proposal 

for the insurance of a motor car con- 
tained the question, ‘ ‘ Has any proposal 
for insuraniH), or any policy ever been 
withdrawn, declined or cancel led ? ’* 
Pltf.’s answer was “ No.” Pltf. had 
Ijold a policy over the coi with another 
CO., but by arrangement, & to oblige 
pltf., this policy had been t<;rniinatod : 
— Held : tho word ” cancelled ’* meant 
the determination of tho policy by 
the unllatenil act of the co., & the 
termination of tho policy by mutual 
arrangement did not amount to a 
canoellation. Sc the answer to tno 
question in the proposal was true. — 
WiLLcocKS V. New Zkatand Insur- 
ance Co., fl026J N. Z. L. II. 805.— 
N.Z. 


g iii. .]—ncld: a 

statement that the motor car insured 
was a new one, whereas in fact it was 
a second-hand one, was a material 
representation which avoided the 
policy. — Arabs v. Globe & Rutgers 
F. Ins. Co., [1927] 1 D. L. B. 436 ; 69 
N. S. It. 81.— CAN. 

g iv. Driver under influence of 

dnnk — Whether assured entitled to 
recover — Construction of policy,] — Baij- 
NATH V, Atlas Assurance Co., Ltd. 
(1927), 48 N. L. R. 467.— S. AF. 

g V, Insurance not to he effective 

umil payment of premium — Failure to 
pay premium,\--Beld : tho insurance 
CO. was not entitled to sue the assured 
for a short period premium, os the con- 
tract was not complete until the 
premium was paid & accepted. Sc the 
handing over to the assured of the 
policy containing the proviso did not 
amount to a waiver of the condition. — 
South Britisu Insukancb Co., Ltd. 
V, Stenson (1928), I. L. R. 52 Bom. 
632.— IND. 


g vi. — — Amount retxyoerable .] — On 
an appraisal of the value of an automo- 
bile which has been stolen & destroyed 
by fire, tho fact that the sound value 
& the roidacetnent value are found to 
be the same is not error on the face 
of the award, but Is only another way 
of saying there was a total loss. — 
Searij? V. Alliance Insurance Co. 
(No. .3), 11026] 4 D. L. R. 1173 ; [1920] 
3 W. W. R. 563 ; 36 Man. L. R. 110.— 
CAN. 

g vii. Condition that car not 

operated by assured’s son — Car driven 
at son* 8 request — Son present,] — A 
policy of insurance upon a motor car 
contained a term that It was not 
covered If the car was ” operated ” 
by assured’s sou (naming him). The 
car was taken out by the son without 
assured’s consent, & against his express 
prohibition, Sc was destroyed by fire 
upon a highway. The fire occurred 
when the cor w'os being driven by a 
friend of the son, at the son’s request, 
the latter belug in tho car with tho 
driver : — Held : the son was still 
” oneratiog ” the oar within the 
prohibitive term, & an action by the 
assured upon the policy was dismissed. 
— O’Reilly v, Canada Accident & 
Fire Abs’ce Co., [1928] 4 D. L. R. 
415; 62 O. L. R. 654; rev8d,» 63 
O. L. R. 413.— CAN. 


g viii. After returning from hire 

— Insured for ** private personal use.*'] 
— The owner of a motor car insured it 
against loss or damage by fire. Con- 
dition 3 of the policy was that it 
should apply ” only to a car for private 
personal use,*' & that no liability should 
bo incurred if & when it was being 
used otherwise ; & condition 4 expressly 
excluded liability for loss or damago 
arising while tho oar was ** lot out for 
hire.” The oar was normally used in 
a private hiring business conducted 
by the owner. Sc was only rarely 
employed by him for private personal 
purposes. After returning from a hire 
late one night it was put in its garage. 
Sc was shortly afterwards destroyed by 
fire. The owner made a claim under 
tho policy, but tho co. denied lia- 
bility ; — field : the co. was not liable, 
in respect that the risk to which the 
car was exposed while in the garage 
was incidental to Its ordinary employ- 
ment, i.e, in the hiring business. 
accordingly, the loss was one which 
was excluded by the policy. — Murray 
t>. SooTTiSH Automobile Sc General 
Insurance Oo„ Ltd., 11929] S. C. 49. — 
SCOT. 


g ix. Condition rendering policy 

void if inter cH passed from insured to 
third party — Except by unll or operation 
of taw — Sub -hiring from hirer .] — 
Reilly Bros, v. Mercantile Mutual 
Insurance Co., Ltd. (1928), 30 W. A. 
L. R. 72.— AUS. 


g X. Insurance of interest of 

hirer — Condition against tra^isfer of 
interest — Effect of sub-hiring ,] — Reilly 
Bros, v . Mercantile Mutual iNSUii- 
ANCK Co., Ltd., [19281 W. A. L. R. 72. 
—AUS. 

g xi. Stntuton/ condition against 

mortgage — What amounts to mortgage — 
Chattel mortgage as collateral security.] 
— Gatehouse t:. Merchani's Casuali'y 
Co., [19301 1 W. W. R. 927 ; 2 D. L. R. 
895.— CAN. 


g xii. Statutory condition against 

Itermittina car to be driven by intoxicated 
person — Onus of proo/. 1— Where a 
statutory condition provides that an 
insurer shall not be liable under a 
policy of automobllo Insurance while 
tho automobile is being driven ” with 
the knowledge, consent or connivance 
of the insured by an Intoxicated 
person,” a finding that the insured was 
intoxicated when ho was driving tho 
automobile at the time of the accident 
in question deprives him of tho benefit 
of the policy ; tho insurer is not under 
tho burden of proving that the accident 
was due to intoxication. The mean- 
ing of ” intoxication ” discussed. — 
General Casualty Insurance Co. 
OF Paris v, Lambert & Vance, [19301 
2 W. W. R. 548 ; 3 D. L. R. 1007 ; 43 
B. C. R. 133.— CAN. 


g xiil. Meaning of *' in- 

toxicated .**] — ” An intoxicated person,” 
^vithtn soot. 154 (6) of the statutory 
conditions of Insurance Act, 1925 
(c. 20), is one who has taken alcohol in 
such quantity ns to render himself an 
unsafe person to be in charge of an 
automobile. — MoKnight v. General 
Casualty Insurance Co. of Paris, 
[1930] 3 W. W. R. 73 ; 4 D. L. R. 816 ; 
affd., [1931] 2 W. W. R. 315: 3 

D. L. R. 476 ; 44 B. C. R. 1.— CAN. 


g xiv. Use of car for ” Inisiness 

or pleasure ** — Effickney test.] — Deft, 
co. Issued to pltf. a policy of insurance 
by which tho co. agi*eed to pay for or 
make good any loss of or damage to 
his motor, oar. The policy provided 
that the co. should not be liable for 
loss or damage by meohanical break- 
down, 8c under its conditions tho oo. 
was not to bo liable in respeot of any- 
thing which might occur whilst tho car 
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S279d. Effect of removal of motive power.} 
The claimant made to resps. a written pro- 
posal that they should insure a motor lorry, 
& in reply to a question on the proposal form 
he stat^ that ^e vehicle would be garaged 
on his own premises. Kesps. accepted the 
proposal & issued a policy which covered 
damage to the vehicle & to its necessary 
accessories by accidental fire. During the 
currency of the policy the claimant, iln£ng it 
necessa^ to repair the lorry, removed the 
engine from the lorry in the gar^e to a 
workshop of his at some distance. Ibie night 
after the repair of the engine was completed 
the engine was destroyed by fire. On a 
claim under the policy the resps. repudiated 
liability on the ground (inter aha) that a lorry 
was not a motor lorry when it had been 
deprived of its motive power : — Held : the 
engine Sc body together constituted the 
insured lorry, Sc the mere fact of the removal 
of the engine from the body for the time 
being did not deprive the claimant of his 
right to an indemnity under the policy. — 
Seaton v, London Geneeal Insurance Co., 
Ltd. (1932), 48 T. L. R. 674 ; 76 Sol. Jo. 
527. 

3282. Add, Annotations ; — Refd. Lake v. Simmons, 
[1927] A. C. 487 ; Holmes v. Payne, [1930] 2 
K. B. 301. 

3282a. Goods supplied in replacement of 

goods lost — Right to retain although lost goods 
subsequently found.] — (1) By a Lloyd’s policy 
pltf. & other imderwriters insured deft, 
against “ all loss wheresoever which the 
assured may sustain by the loss of or damage 
to ” certain specified articles, one of which 
was a peail necklace. During the currency 
of the policy deft, missed the necklace Sc 
informed the representative of the under- 
writers that she had lost it. She made a 
thorough search of her house for it. Sc after- 
wards at the suggestion of the underwriters 
a further search Sc inquiries were made, 
but without result. An agreement was then 
entered into between the underwriters & 
deft, that they should give her by way of 


replacement of the necklace otHier articles 
of Jewellery up to its insured value* After 
she had recdved * under the ameement 
articles of somewhat less than a third of that 
value the necklace was found at her house, 
where it fell out of an evening cloak in which 
it had become concealed. In an action by 
pltf. against deft, claiming a declaration that 
the necklace had not been lost, rescission of 
the replacement agreement, & the return 
of the articles which she had received under 
that agreement: — Held: the replacement 
agreement was in the circumstances a valid 
Sc binding agreement unaffected by mistake 
or misrepresentation on its true construction 
it did not contain an implied term that if the 
necklace should be found the agreement 
should be void ; Sc under it deft, was entitled 
to retain the articles which she had received 
Sc to receive other articles up to the a^eed 
value, the underwriters taking the necklace 
as salvage. 

(2) Uncertainty as to recove^ of the thing 
insured is, in my opinion, in non-marine 
matters the main consideration on the ques- 
tion of loss. In this connection it is, of 
course, true that a thing may be mislaid Sc 
yet not lost, but, in my opinion, if a thing 
has been mislaid Sc is missing or has dis- 
appeared, Sc a reasonable time has elapsed 
to allow of diligent search Sc of recovery, Sc 
such diligent search has been made Sc has 
been fruitless, then the thing may properly 
be said to be lost (Roche, J.). — Holmes v, 
Payne, [1930] 2 K. B. 301 ; 99 L. J. K. B. 
441 ; 143 L. T. 349 ; 46 T. L. R. 413 ; 74 
Sol. Jo. 464 ; 35 Com. Cas. 289. 

8282b. Meaning of “ lost.^’] — Holmes v, 

Payne, No. 3282a, ante, 

3282c. Baggage policy^ — Condition for declara* 

tion of “ specially valuable articles — Furs 
6c fur coats not Included.] — (1) A policy of 
insurance against accident^ loss of baggage 
contained a condition that ** the whole of the 
baggage must be insured. Sc not merely a 
portion of same either in respect of value or 
package ” : — Held : this condition did not 


wa« engaged In racing or reliability, 
speed, or other trial, or If it were us^ 
for any purpose other than hnsiness 
Sc pleasure. Preparatory to Its use 
in a race in which he Int^endod to com- 
pete, pltf. entrusted the car to an 
engineer to be overhauled. Whilst 
the engineer was driving the car along 
a road for the purpose of testing its 
efficiency, the car caught fire & was 
destroyed: — Held: (1) even if the 
insured had at the time of the proposal 
for insurance the intention of using the 
car for the purposes of competing in 
races or in reliability, speed or other 
trials, that intention was not a fact 
material to the risk. Sc its non-dis- 
closure did not avoid the policy ; (2) 
at the time when the loss occiutm, tno 
car was not engaged in a reliability, 
speed or other trial within the con- 


dition of the policy ; (3) the purpose 
for which the cor was then bei^ ipsed 
was one within the meaning of the 
terms “ business & pleasure.’* — 
Obtneb V, Automobile Insuiianoe 
Co. OP Australia, Ltd. (1930). 
V. L. It. 194 ; Argus L. It. 194.-~AUS. 

g XV, Option of insurer to repair 

— JCrercise of option amounts to new 
coatroct.i— Maher v. Lumbermen’s 
Mutual Casualty Co., il932) 2 
D. L. R. 593.—CAN. 


o i. -- — .1 — Johnson v. 

British Canadian Insurance Co., 


[1932] 4 D, L. R. 281 ; S. C. R. 681.— 

CAN. 

qi. .] — ^MacDonald v. 

Guardian Asscr. Co., fl9291 1 D. L. R. 
618 ; 60 N. S. R. 262.-— CAN. 

r i. Joint insurance of hirer dt 

party hiring— Breach of condition by 
one pezrfj/.}— Where two persons are 
jointly insured, the breach of a con- 
dition by the one in whose sole power 
it is to observe such condition will 
contaminate the whole insurance it 
the innocent person contracted with 
full knowledge of Sc subject to such 
condition, notwithstanding that the 
interests of the two insured are distinct 
Sc notwithstanding that the contract 
might be construed as a separate 
insurance for each. — ^M cLaren Sc Co, 
V, New Zealand Insce. Ck)., [1930] 
N. Z. L. K. 437.— N.Z. 


0 (p, 422) I. Necessity for 

insurable interest — Meaning of “ the 
insured,**}— Ueld : ** the insured 

within Alberta Insurance Act, 1926, 
B, 284 (a), is the person who is really 
intended to be insured. Therefore 
where with the authorisation of the 
owner of a crop it is insured In his 
name, but for the benefit of another 
who pays the premiums but hae no 
interest in the crop, the policy Is a 
warring policy Sc void ; even thous^ 
at the time the true facte are known 
to the insurer’s local Sc general agente 
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through whom it is issued. — ^Mohrtno 
V, Qlen Falls Insurance Co. (Alta.), 
[1929] 3 W. W. R. 737 ; [1930] 3 

D. L. R. 456.— CAN. 


BE. Aircraft insurance — Flight con- 
trary io Government regulations .] — 
Obatbki Chibouoamau Mining Co. v. 
Aero Insurance Co., [19.32] S. C. R. 
640 ; 8 D. L. R. 25.— CAN. 

so. Insurance of electric sign against 
**fire, wind, storm or external causes.** 
— Loss from wind pressure ,] — Neon 
Tube Lights, Ltd, v. Alliance In- 
surance Co., [1932] 2 D. L. R. 741.— 
CAN. 


se. Sickness — Necessarily d? con- 
tinuously confined within the house ,**] — 
A covenant in a sickness insuranoo 
policy to pay the stated Indemnity for 
the period during which the insured by 
reason of a disabling sickness is ** neces- 
sarily Sc continuously confined within 
the house Sc throughout which he is 
therein regularly visited. by a legally 
Qualified ^ysldan ’* should not be so 
literally inta*pret6d as to exclude the 
case where the insured la so sick that 
he is treated in a hospital instead of a 
house or the case where the insured's 
condition is so hot^lese that no 
physioian can do anything tor him Sc, 
therefore, he is not visited regularly by 
a phyetotan within a house. — Kemp- 
pert V. Continental Casualty Oo., 
[1932] 8 W. W. R, 164.— CAN. 
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mean that if the baggage were under- 
estimated, that would be an answer to the 
policy, llie condition merely meant that 
the insurance was to apply to the whole of 
the baggage in bulk & value. 

(2) By condition 6 of the policy : “ Jewelry, 
watches, field-glasses, cameras, &; other fragile 
or specially valuable articles must be sepa- 
rately declared & valued ** : — Held : the con- 
dition enumerated things by description, 
classes, & not individual things. Where the 
question was whether a fur coat said to have 
been worth £240 & found to be worth £175 
should have been separately declared & 
valued, the question of construction was not 
whether that fur coat was a specially valuable 
article but whether furs or fur coats, as a 
class, were specially valuable articles within 
the meaning of the condition. Applying the 
ejiLsdem generis rule, the question was whether 
furs or fur coats were specially valuable 
articles in the same sort of sense that jewelry, 
watches, field-glasses, & cameras were fragile 
or specially valuable articles ; (3) also, furs 
or fur coats, being worn as a common-place 
article of dress by any woman of any sort of 
comfortable means, were not such specially 
valuable articles within the meaning of con- 
dition 6. — King v. Travellers’ Insurance 
Assocn., I/td. (1931), 48 T. L. R. 58 ; 75 Sol. 
Jo. 797. 

3282d. Condition that whole of the 

baggage to be insured — ^Effect of under- 
estimate.] — King v. Travellers’ Insurance 
Assocn., I/td., No. 3282c, ante, 

3284a. Becoming enemy property on outbreak 

of war.]— -Pltfs. were registered as a joint 
stock co. in Natal, their only property being 
a gold mine owned & worked by them in the 
Transvaal. Before Oct. 1899, when war was 
declared between the Transvaal Republic & 
this country, pltfs. had effected with deft., 
a British subject, a policy of insurance of 
certain gold products of their mine, the perils 
insured against including “ enemies,” & 
“ aiTcsts, restraints, & detainments of 
kings, princes, ^ people.” A few days after 
war was declaim the agents of the Transvaal 


Government seized & carried away some of 
the gold products insured. Pltfs. had shut 
down then mine when war was declared, & 
there was nothh^ to show that they intended 
to continue their business or mining opera- 
tions in the Transvaal afterwards. In an 
action on the policy to recover in respect of 
the gold products so seized : — Held : there 
was no ground of public policy which pre- 
vented the policy of insurance from con- 
tinuing in force after war was declared, & 
therefore pltfs. were entitled to recover. — 
Nigel Gold Mining Co., Ltd. v, Hoade, 
[1901] 2 K. B. 849 ; 70 L. J. K. B. 1006 ; 86 
L. T. 482 ; 60 W. R. 108 ; 17 T. L. R. 711 ; 
6 Com. Cas. 268. 

Annoiaiioti .—Reid. British 8c Foreign Marine Insce. Co. v. 
Gaunt, 11921] 2 A. C. 41. 

8288. Add, Annotations : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179 ; Perrin r. 
Dickson (1929), 98 L. J. K. B. 683. 

3289. Add, Citation : — 96 L. J. Ch. 24. 

8289a. Machinery — Latent defect — Whether a 
casualty.] — Pltfs., who were marine engineers, 
took out a policy on “ machinery & the like 
(sundry small contracts & repair jobs . . .) 
from & during construction.” The insurance 
covered “ aU risks incidental to testing the 
machinery ” & was “ also specially to cover 
cost of repairs &/or loss of &/or damage to 
the interest . . . through any latent defect 
in the thing insured.’^ Pltfs. contracted to 
fit a steamer with a new intermediate pressure 
cvlinder, but the cylinder, when tried under 
steam, was found to be defective, &, a second 
one having also been found to be defective, 
pltfs. had to fit a third. In an action on the 
policy : — Held : as the existence of a latent 
defect was not a casualty & the cost of 
replacing a thing which had a latent defect 
was not recoverable as loss or damage due 
to latent defect, & as the words “ cost of 
repairs ” did not cover expenditure on the 
replacement of material which was in- 
herently defective, & as the testing merely 
revealed, & did not cause, the latent defect, 
the action failed. — MacColl & Pollock, 
Ltd. V. Indemnity Mutual Marine Assur- 
ance Co., Ltd. (1930), 47 T. L. R. 26. 


Part IX. — Wagering Policies. 

3318. Add, Annotation: — ^Refd. Hoff Trading Co. i 3330. Add, Annotation: — Refd. Weddle, Beck v, 
V, De Rougemont (1929), 34 Com. Oas. 291. | Hackett, [1929] 1 K. B. 321. 


PART X. SECT. 1. 

p i. .] — R. V. 1600 Club of 

Calgary (Alta.), [1020] 3 W. W. R. 
408 ; 46 Can. Crlm. Cas. 276.— CAN. 

»d. DiscrimiiuUion in rates charged — 
Investigaiion by Superintendent of 
Insurance under Ontario Insurance Act, 
1924, a. 262 — Position <S? duties of 
SupeHntendeni.} — Re General Acn- 
DENT Assurance Co.. [1926] 2 D. L, R. 
390 ; 58 O. L. R. 479.— CAN. 

M. Capiial — StcAviorylimiiatian ,] — 
In 1865, applt. oo. was Incorporated by 
on Act of the late proTlnoe of Canada, 
with power to carry on the business of 
insurance generally, & its capital was 
stated to be two mlUlon dollars, with 
power to increase the same to four 
ndUion dollars. By an Act of Parlia- 
ment of 1870, the capital was reduced 


to one million dollars with power to 
increase the same to four milUon 
dollars in sums of not less than one 
million dollars. The business of the 
co. was to he carried on in two distinct 
branches, Life & Accident Insurance 
business, & to he known as the Life 
Branch, & other forms of insurance to 
he known as the General Branch 
huBincRS. The capital stock of one 
million dollars was to apply to the 
Life Branch only, with power to 
increase the same to two million 
dollars ; authority was given to raise 
one million dollars for the purposes of 
the General Branch busmess with 
power to increase the same to two 
million dollars. In 1871, the powers 
of the CO. were by statute restricted 
to Life tSc Accident Insurance, &; it was 
further provided that ** All provisions 
of the Act of XncoTpn. of the said co.. 

SI 


& the Act amending the same, which 
arc* inconsistent with the provisions of 
this Act, are hereby repealed.” In its 
report to the Deparlment of Insurance 
the oo. stated its capital to be four 
million dollars, & the Superintendent 
of Insurance ruled that it could only 
he two million dollars & amended tho 
report aocordin^y. Henc<i the present 
appeal : — Held : tho capital of the oo. 
lor Life & Accident insurance Dusiness 
was fixed at two million dollars by the 
Act of 1870 & was not altered by 
subsequent legislation. Tho ruling of 
the Superintendent of Insurance was 
upheld, & the appeal dismissed. — Sun 
Life Asburanok CJo, of Canada v. 
Superintendent of Insurance, 
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Part XI. — Mutual Insurance Associations. 


3366. Add, Annolation : — Refd. Dominion Iron 
& Steel Co. V. Invcrnairn, [1927] W. N. 277, 

3367. Add, Annotation : — Rcfd. Cornish Mutual 
Assce. V. I. R. Comrs., [1926] A. C. 281. 

3368. Add, Annotations : — Refd. Cornish Mutual 
Assce. V. J. R. Comrs., [1920] A. C. 281 ; 
Greenberg v, Cooperstein, [1926] Ch. 657; 
Be United General Commercial Insce. Corpn., 
[1927] 2 Ch. 51. 


3396. Add, Annotation : — Refd. Brown v, Harrison 
(1927), 96 L. J. K. B. 1025. 

3397. Add, Annotation : — Consd. Brown v, Harrison 
(1927), 96 L. J. K, B. 1025. 

3398. Add, Annotation : — Refd. Brown v, Harrison 
(1927), 96 L. J. K. B. 1025. 

3406. Add, Annotation : — ^Refd. Be National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 


PART XI. SECT. 4, SUB-SECT. 1. for proportion of losses incurred — Insuraj^cb Club (1886), 7 Nfld. L, It. 

sf. Provision for lien on ships insured Validity,] — Re Tucker, Ex p. Marine 123. — NFLD. 
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INTERPLEADER. 

Part li. — Interpleader in the High Court. 


10. Add. Annotation : — Apld. Bepublica de Guate- 
mala v. Nunez, [1927] 1 K. B. 609. 

42. Add, Annotation : — ^Refd. The Jupiter (No. 3) 
(1927), 187 L. T. 333. 

88. Add. Annotation : — ^ReM. Earle v. Hems- 
worth R. D. 0. (1928), 44 T. L. R. 605. 

173a.. .] — ^The sheriff in possession of 

goods under a writ of fl. fa, being served with 
notice of an adjudication in bkpcy. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor obtained 
an order requiring the sheriflE to make a 
return to the writ. The sheriff! sold the 
goods : — Held : he was entitled to file a bill 
of interpleader against the assignee & the 
execution creditor, & the assignee was, on 
interpleader, entitled to the proceeds of the 
sale. — C hild v, Mann (1867), L. R. 3 Eq. 
806 ; 16 L. T. 49. 

178a. Claim of equitable nature.] — The sheriff 
having taken in execution goods which 
deft., who was one of the administrators of 
an intestate, had become possessed of under 
a sale from liis co-administrator, was served 
with a notice from another party, that he & 
others were also entitled to shares in the 
goods, as next of kin to the intestate, & 
that, upon a bill filed by them in the Ct. 
of Ch. deft, had been restrained by injunction 
from selling, mortgaging, or disposing of the 
goods, & that they should hold the sheriff 
answerable for all loss & damage occasioned 
by the seizure : — Held : this was not such a 
claim as entitled the sheriff to apply for relief 


under Interpleader Act, 1831 (c, 58). — 

Roach v. Wright (1841), 8 M. & W. 156 ; 
1 Dowl. N. S. 56 ; 10 L. J. Ex. 267 ; md) nom. 
Rough v. Wright, 6 Jur. 755. 

.rfnnoto/(ons.*— Reid. Bird v. Orabb (1861), 30 L. J. Ex. 318 ; 

Richards v. Jenkins (1886), 17 Q. D. D. 544. 

824. Add, Annotation : — Refd. R^ublica de Guate- 
mala V, Nunez, fl927] 1 K. B. 669. 

433. Sherilt not bound by estoppel affecting 
debtor.] — A sheriff who comes to seize the 
goods of a debtor under a writ of execution 
is not bound by an estoppel, which might 
have prevented the debtor himself from 
claiming the goods. — Richards v, Johnston 
(1859), 4 H. & N. 660 ; 28 L. J. Ex. 322 ; 33 
L. T. O. S. 206 ; 6 Jur. N. S. 520 ; 157 E. R. 
1000. 

Annotation : — Apld. Richards v. Jenkins (1887), 18 Q. B. D. 

451. 

443a. .] — On Aug. 20 the sheriff, under a 

fi.fa, against A., took possession of B.'s furni- 
ture in A.*s house. Both before & after seizure 
B. gave formal notice to the sheriff that the 
furniture was his, & on the 23rd issued a 
writ in an action against the sheriff for an 
injunction & damages. On the 25th the 
sheriff issued an interpleader summons, under 
which an issue was directed & an order made 
for the sheriff withdrawing from possession 
on payment of £100 into ct. & the sheriff 
withdrew from possession on Sept. 1. B.’s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
B. having brought the action to trial against 
the sheriff for damages & costs : — Held : the 


PART II. SECT. 1. 

10 i. Source of jurisdiction — li, S, C., 
Ord, 57.)— -All Interpleader matters 
since the passing of Jud. Act are 
authorised & regulated by Cnl. 57 & 
Its rules. Sect. 71 of County Ct. Act, 

B. S. N. B., 1927, does not Include 
interpleader proceedings. — Robinson 
& McBridk V. Johnson, [1931] 3 
M. P. R. 548.— CAN. 

ta. Ability of applicant to pay claim 
xvithout incurriny liability to oilier 
claimants.] — An lntei*ploader order 
should not bo made when appot. can 
pay the subjoct-mattor of the claim to 
one of the claimants without Incurring 
any liability to any other claimant. — 
Irwin v. Boyd Bros. Sc Ooiton, 
fl930J 1 W. W. R. 693 : 3 D. L. R. 
314 ; 24 S. L. II. 570.— CAN. 

PART 11. SECT. 3, SUB-SECT. 2.— C. 

70 V. ,] — ^Western OANiiDA 

Loan Sc Savings Co. v. Court (1877), 
25 Gr. 161.— CAN. 

PART n. SECT. 8, SUB-SEOT. 2.— L. 

99 U. Adverse claimants under 

settlement,] — Two parties claiming ad- 
versely an estate under limitations of a 
settlement whioh contained a power of 
leasing, brought actions at law against 
a tenant for rent reserved by a loaso 
made under the power: — Held: the 
case was a proper one for Interpleader. 
— Birmingham v, Tuite (1872), 7 I. R. 
Eq. 221.— IR. 


PART II. SECT. 8. SUB-SECT. 3.— 

C. (a). 

140 L Necessity for notice of claim to 
execution creditor. 1 — Fraser v. Ekstron 
& Massey (1900), 7 Terr. L. R. 1.— 
CAN. 


PART II. SECT. 5, SUB-SECT. 1.— C. 

so. Purchaser from aaent — Whether 
vendor general agent within C. C., 
c. 59,1 — Hays v, O'Connor (1861), 21 

U. C. R, 261.— CAN. 

sd. Assignee of judgment — tt execu- 
tion creditor of assignor — Rights of 
assngnee,] — On an Interpleader issue 
wherein the claimant contended that 
a certain judgment, on which moneys 
had been raised under execution, 
had been assigned to liim In considera- 
tion of a debt owed him by the assignor, 
& deft. In the issue, an execution 
creditor of the asslmior, contended that 
the assignment did not cover said 
judgment : — Held : for the purposes 
of the issue, the parties were in the 
same position as if the dispute as to the 
right to the money was being litigated 
between the olaimant Sc the assignor, 
that is, the olaimant could only assert, 
against the execution creditor, what- 
ever claim he might have against bis 
assignor, & the execution creditor 
stood, 08 against the olaimant, exactly 
In the shoes of the assignor. — RvouB 

V, ZAWiTKOWSin & Ross, [19281 1 

D. L. R. 521 : [1928] 1 W. W. R. 332 ; 
22 Saak. L. R. 305.— CAN. 
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PART II. SECT. 6. SUB-SECT. 4.— C. 

248 i. Necessity for — By claimant — 
Unless impracticahle from circum^ 
stances ,] — Niohol o.Suoarman, [1928] 
3 D. L. R. 292.— CAN. 

PART II. SECT. 6, SUB-SECT. 4.— A. 

273 1. Necessity for affidavit .] — On a 
BhorifC's application for an interpleader 
order claimant must file an affidavit 
substantiating his claim Sc disclosing 
bis title to the goods. — Re Suerifp op 
Edmonton, Kobtynuk v. I»arayko, 
[1930] 1 W. W. R. 63.— CAN. 

PART II. SECT. 7, SUB-SECT. 4.— A. 

1 i. .1 — ^SOOTT & Peden V, 

Matwhman, [1932] 3 W. W. R. 161. — 

CAN. 

PART 11. SECT. 8, SUB-SECT. 4. 

e. On appeal, 11 P. R. 296 
m i. As between legal equit- 

able assignees of chose in acfimi.J— On 
an interpleader issue between an 
equitable assignee Sc a legal assignee 
of a ohoso in action the former should 
be made pltf. — S hatilla v, Nash- 
SIMINGTON Oo., Ltd., [1929] 2 D. L. R. 
454 ; IW.W. R. 719; 23 S. L. R. 433. 
—CAN. 


PART II. SECT. 8, SUB-SECT. 7. 
d (p. 491) 1. On appeal, 11 P. R. 296. 

g (p. 491) i. .) — Furlong v, 

Reid (1886), 12 0. R. 607.— CAN. 

1 1 , — Boyd 

Bros, v, Cunningham, [19.31] 2 

W. W. R. 62 ; 2 D. L. R. 943.- CAN. 
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sheriff had not exceeded the scope of his duty 
in retaining possession till ordered to with- 
draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the sheriff might have 
applied the judge, under the interpleader 
order, to dispose of the matters in question 
between him & pltf. — ^A yxwin v. Evans 
( 1882), 52 K J. Ch. 106 ; 47 L. T. 568. 

447. Add. Annotation : — Refd. B^ublica de Guate- 
mala V. Nunez, [1927] 1 K, B. 669. 

B. Appeal by Claimant (Vol. XXIX., p. 494). 

Note. — Right to appeal with leave is given by a new 
r. 11 substitute by B. S. 0. (No. 1). 1929. 

464. Add. Annotation : — Refd. Bepublica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

465. Add. Annotation : — Refd. Bepublica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

466. Add. Annotation : — Refd. B^ublica de Guate- 
mala V. Nunez, [1927] 1 K. B. 009. 


Sun-SBOT. 3. — SUMMABY DECISION OP DIVISIONAL 

Court (Vol. XXIX., p. 496). 

Note . — See note to Sub-sect. 2, B., ante. 


462a. With leave.] --Under B. 8. 0., Ord. 67, 

r. 11, an appeal lies by special leave from the 
decision of a judge sitting without a jury on 
the trial of an interpleader issue. — Bepublica 
DE GUATBMAlJi V. NUNEZ, [1927] 1 K. B. 669 ; 
96 L. J. K. B. 441 ; 136 L. T. 743 ; 43 
T. L. B. 187 ; 71 Sol. Jo. 35, 0. A. 

464. Add. Annotation : — Apld. B^ublica deGuate- 
mala v. Nunez, [1927] 1 K. B. 669. 

471. Add. Annotation : — Refd. B. v. Minister of 
Health, Ea p. Yaffe, [1930] 2 K. B. 98. 

497a. .] — Boucicault v, Ponspobd 

(1886), 2 T. L. B. 646, D. 0. 

508a. Whether entitled to costs.] — ^Morland v. 
Ohitty (1833), 1 Dowl. 520. 

608b. .] — Dabbs v. Humphries (1836), 1 

Bing. N. C. 412 ; 3 Dowl. 377 ; 1 Hodg. 4 ; 
1 Scott, 326 ; 4 L. J. 0. P. 101 ; 131 E. B. 
1176. 

503c. .] — ^West V. Botherham (1836), 2 

Bing. N. 0. 627 ; 1 Hodg, 461 ; 2 Scott, 
802; 132E. B.206. 

541. Add. Annotation : — Consd. Townshend v. 
Child (1932), 48 T. L. B. 676. 


Part III. — Interpleader in County Courts. 

696. Add, Annotation : — Refd. Conquer v. Boot, 621. Add. Annotation : — Folld. Koffman v. Suii- 
[1028] 2 K. B. 336. shine, [1932] 1 K. B. 606. 

617. Add. Annotation : — FoUd. Koffman v. Sun- 622. Add. Annotation : — ^N.F. Koffman v. Sun- 
shine, [1932] 1 K. B. 600. shine, [J932] 1 K. B. 000. 


PART II. SECT. 11, SUB-SECT. 8,-— B. 

656 iv. Except where 

accurate division impossible.] — ^While, 
where each party to an Interpleader 
issue suceeeds in part, the rule is that, 
where possible, each should receive that 
portion of the costs which is applicahle 
to that part of the issue on which he 
has succeeded, yet, in the present case, 
the order of the trial judge that no 
costs should be allowed was held to 
have been the proper one since the 
nature of the case would not allow of 
an accurate division of the costs & 
the order did substantial justice. — 
Rtgus V. ZAwrcKowBKi & Ross, [1928 J 
1 D. L. R. 521 ; [1928J 1 W. W. R. 332 
22 Sask. L. R. 305.~OAN. 


PART III. SECT. 1. 

0 i. .] — Kfxlinoton V. Rosa 

(Sask.), 11927] 2 W. W. R. 309.— CAN. 

d i. Issues involving under $800,] — 
The district ot. has jurisdiction In 
interpleader matters where the value 
of the goods does not exceed $800. — 
Knox v. Shaw, [1927] 3 I). L. R. 1185 ; 
[1927] 2 W. W. k. 494 ; 21 Sask. L. R. 
593; 8 C. B. R. 331.— CAN. 

e i. .1 — A district ot. judge has 

no jurisdiction to deal with an inter- 
pleader issue which brings the title to 
land in question, althou^ the Issue is 
sought as a result of a seizure of land 


by the sheriff under an exeontion under 
a district ot. judgment. — Fakmkbs’ 
Mutual Hail Insuranob Co. v. 
Foster, [1925] 3 D. L. R. 740 ; [1925] 
2 W. W. R. 616 ; 19 Sask. L. R. 687.— 
CAN. 


•I. To set aside biU of sale as fraud on 
creditors ,] — In an interpleader issue 
the district ot. has jurlsdlotion to set 
aside a bill of sale, on the ground that 
it is a fraud on creditors, as being relief 
ancillary to a matter falling within the 
jurisdiction of the ot. under District 
Courts Act, K. S. S., 1920 (o. 40), s. 27. 
—Knox v, Shaw. [1927] 3 I). L, R. 
1185; [19271 2 W. W. R. 494; 21 
Sask. L. R. 693 ; 8 C. B. R 331.— CAN. 
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CNeumb 


INTOXICATING LIQUORS. 


Part I. — Definitions. 


9a. — ^ Addition of quinine.] —Whether the 

addition of quinine to wine makes the 
mixture cease to be a wine within Licensing 
(Consolidation) Act, 1010 (c. 24), so as to 12 . 
exempt the seller from holding a justice’s 


licence, depends on the proportion of the 
mixture. — Shabp v, Spabkes (1026), 70 Sol. 
Jo. 1060, B. C. 

Add, Annotation : — Retd. Lorden tu Brooke- 
Hitching, [1027] 2 K. B. 237. 


Part III. — Application for Licenses 


49. Add, Annotation : — Ae to (2) Consd. R. v, 
Southampton County Confirming Committee, 

Ex p. Slade, [1920] 1 K. B. 263. 

55a. Whether co-extensive with parish.] — 

R. V, Smethwick Confirming Authority, 

Ex p. Holt Brewery Co., Ltd., No. 366a, 92. 
poet 


63a. Application in notice for full on-license — 
Application to Justices for off-license only. ]— 

B. V, Kingston-upon-Thames Conpirmino 
Authority, Exp, Scales (1932), 96 J. P. Jo. 
846 ; 174 L. T. Jo. 507, D. C. 

Add, Annotation : — Refd. Thomas t>. Newing- 
ton Licensing JJ, (1926), 136 L. T. 638. 


Part IV. — Grant of Licenses. 


140. Add, Annotation : — Refd. Thomas v, Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 

141. Add, Annotation : — Refd. Thomas v, Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 

141a. Pending hearing of summons 

against applicant.] — Applts. , the licensee & the 
owners of a public-house, applied to the 


licensing justices on Mar. 1 for a renewal of 
the licence, which was due to expire on 
Apr. 4. The justices, on the ground that 
summonses were pending against the licensee 
for supplying during non-permitted hours 
intoxicating liquor for consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 


part I. 


1 i. ** Spirits** — Include rum — /n- 
land Revenue Act, R. S. O,, 1906 (c. 51), 
s, 185,1— Re R. v, McKenzie (1926), 
45 Can, Orim. Cas. 144; 68 N. S. R. 
313.— CAN. 


e I. Liquor /'] — The word “ liquor ** 
in Liquor Act, 1925, 1924-25, c. .')3. 
includes iH'cr ” unless the context 
otheniv’iao requires. — R. v. CnufT, fl924J 
4 D. L. R. 581 ; ri924J 2 W. W. R. 377 ; 
50 Can. Crini. Cas. 143 ; 22 Sask. L. R. 
525.— CAN. 


e il. ** Seer ** — Coupled wiUi “ fluid 
capable of producing intoxicaiion /’] — 
Liquor Act. 1912 (N. S. W,), s, 3, 
donnes ** liquor as meaning & 
including: “ wine, spirits, beer, porter, 
stout, ale, elder, perry or any spirituous 
or fermented fiuid whatever, oapable 
of producing iutoxloation ” ; — Held: the 
words ** wine, spirits, beer, porter, 
stout, ale, older, perry ** must be 
oonstmed according to their ordinary 
popular meaning, & the words “ capable 
of producing intoxication ** in the defini- 
tion qualify only the words ** any 
spirituous or fermented fluid what- 
ever.” — R ubskix V, Gale (1928), 40 
C. L. R. 687 ; 45 N. S. W. W. N. 120.— 

Airs. 


• ill. Percentage of alcohol not 

mfftcient — Excise, Ad,] — ^Bradley v, 
De Costs (1931), 3 M. P. R, 193.— 

CAN. 


ta. “ Beaidcnce ” — Temperance Act 
(Man.), 1924 (c, 118 ) — iSguor Control 
Act (Man.), 1924 (c. 117).]— R. e. 
Hubin Jt926J 4 D. L. R. 863 ; [1926] 
2 W. W. R. 768 ; 46 Can. Orim. Oas. 
292 ; 86 Man. L. R. 11.— CAN. 

gb, Amendment of 

latter Act tnt 1926 (c. 28), 8, 1.]— R. e. 


Levine, [1926] 3 W. W. R. 550 ; 46 
Can. Ciim. Cas. 342 ; 36 Man. L. R. 
95.— CAN. 


.]— R. V, 

Ryall (Man.), [1927] 1 ‘ ’ 635 ; 

48 Can. CMm. Cas. 360.— CAN. 

sd. .1— R. V. 

Dkashcovioh (Man.), [1927] 3 

W. W. R. 40 ; 48 Can. Crlm. Cas. 401. 
—CAN, 

se. .]-~R. V. W'HiTE (1928), 49 

Can. Grim. Cas. 254. — CAN. 


k i. .1 — Haberlaok c. Burr, 

[1926] 1 D. L. R. 252 ; [1926] 1 

W. W. R. 120; 45 Can. Crlm. Cas. 
68 ; 20 Saak. L. R. 293.— CAN. 


another the latter's husband, who came 
there only twice a month. The 
daughter & son-in-law usually lidd their 
meals with the accused in the kitchen. 
The other three wore not boarders. 
The liquor in question was a case of 
beer which was found on the stalr- 
w^ay leading from the kitchen to the 
basement. The magistrate dismissed 
the charge & the Crown appealed, 
contending that the keeping of said 
lodgers & boarders had destroyed the 
character of the premises as a ” private 
dwelling-house ” : — Held : the appeal 
should be dismissed.— R. v. Macklin, 
[19281 4 D. L, R. 717 ; [19281 2 
W. W. R. 468 ; 50 Can. Ciim. Cos. 171 ; 
37 Man. L. R. 405.— CAN. 


k a. .]—R.( Johnston)!?. Bubi- 

KIEWICZ (Sask.), [1926] 4 1). L. R. 
716; [1926] 2 W. W. R. 769 ; 46 
Can. Crim. Cas. 145.— CAN. 


k ia. .]— R. V, Clare (Sask.) 

(1926), 45 Can. Crim. Cas. 265 ; [1926] 
2 W. W. R. 373 —CAN. 


k 

(Oni 

GAN 


Iv. .] — R. V, Rottkbman 

.) (1926), 47 Can. Crlm. Cos. 44.— 


k V. — Manitoba Temperance Act, 
C, A„ 1924 (c, 118).)— R. (Bddik) v, 
Grosney, [1927] 1 D. L. R. 1001 ; 
[19271 1 W. W. R. 295 ; 47 Can. Crim. 
Cos. 257 : 36 Man. L. R. 249.— CAN. 


k vi. ,]— R. V, 

(Sask.), [1927] 3 W. W. R. 689 ; 49 
Can. (Mm. Oaa. 185.— CAN. 

if. — Effect of keeping lodgers,]^ 
The accused, who was charged with 
having Uquor in a place other than the 
resldenoe In which she resided, lived 
in a bouse In which she bad five lodgers, 
one of whom was her daughter, & 


sg. ” Occupant /*] — R, v. Dirtsoh 
(1928), 49 Can. Crim. Cas. 220.— CAN. 

•h. *' Quest,**] — non-paying apiest 
of a hotelkeeper may be a bona flde 

g iest within Liquor Act, 1926. — R. v, 
BNDERSON (Sask.), [1926] 2 W. W. R. 
430 ; 45 Can. Orim. Oas. 373.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2, 

sJ. Application not complying with 
'Statutory requirements — Adioumment of 
licensing court ,] — A lioensing ot., con- 
stituted under Liquor Acts, 1912 to 
1926, has no jurisdiction to adjourn 
an appln, for a provisional certificate 
for a licensed victualler’s license which 
does not comply with sect. 27 (a) Sc (b) 
of the Acts, or otherwise to deal with 
such an appln. than by diamlasing it. 
The ot. may, however, by adjouimng 
Itself, enable snob an appln. to be made, 
after compliance with the statutory 
conditions as to notices, at an adjourned 
sitting. — R. V. Knyvett, Ex p, Weber 
(1928), 22 Q. J. P. R. 138.— AUS. 
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be held on Apr. 12. On Mar. 4 the licensee 
was convicted on the summonses, & on 
Apr. 12 the licensing justices refused the 
renewal : — Held : the adjournment did not 
amount to a refusal of the renewal. — ^Thomas 
V. Newikgton Licensing JJ. (1926), 186 
L, T. 638 ; 43 T. L. R. 181 ; sub nom> 
Thomas v. Newington Licjensino JJ., 
Meux’s Brbweby Co., Ltd. v. Newington 
Licensing JJ., 91 J. P. 37 ; 26 L. G. R. 109. 

149. Add* Annoialion : — ^Apld. Promo United 
Breweries Co. v, Bath JJ., [1926] A. C.-686. 

158. Add. Annotations : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602 ; R. v. Himtingdon 
Confirming Authority, [1929] 1 K. B. 698. 

202a. Applicant’s willingness to contribute to com- 
pensation fund.] — ^A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
should be suppressed. The owners of each 
house submitted to the licensing justices 
plans of proposed alterations, & the owners 
of one of the houses offered to pay £1,250 
to the compensation fund if the alterations 
were sanctioned. The same licensing justices 
sat as compensation authority to consider 
the question of redundancy, &; decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made the better of the two. 
They then, as licensing justices, approved 
the alterations to that house : — Held : (1) in 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, & as this must necessarily have 
affected their minds as compensation autho- 
rity, their decision must be quashed ; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the letter 
of them, that the powers of the compensation 
Authority should be delegated to the licensing 
committee so that the two bodies were 
identical, it being clearly intended that they 
should be separate & independent bodies. — 
R. V. Sheffield JJ., Ex p. Rawson (T.) & 
Co., Ltd. (1927), 138 L. T. 234 ; 91 J. P. 193 ; 
44 T. L. R. 43 ; 25 L. G. R. 536, D. C. 

204. Add. Annotation: — Consd. R. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 

206. Add, Annofaiion : — Refd. Short v. Poole 
Corpn., [1926] Ch. 66. 

283, Add. Annotation : — Refd. Stoke - on - Trent 
Revenue Olficer v, Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 660. 

234. Add. Annotation: — Refd. R. v. Holbom 
Licensing JJ., Ex p. Stratford Catering Co. 
(1926), 90 J. P. 169. 

267. Add. Annotations: — As to (1) Consd. R. v. 


Southampton County Confirming Committee, 
Exp. Slade, [1929] 1 K. B. 263. Refd. R. 
V. Sheffield JJ., Ex p. Rawson (1927), 91 
J. P. 193. 

268. Add. Annotation : — ^Expld. R. v. Southampton 
County Confirming Committee, Ex p. Slade, 
[1929] 1 K. B. 263, 

292a, .] — Though licensing justices have no 

jurisdiction to make the grant of an ordinary 
removal of a licence subject to any condition 
as to payment of monopoly value, they are 
entitled to refuse the removal upon the sole 
ground that it would confer a great pecuniary 
gain upon appet., that he ought to apply 
for a new licence & pay monopoly value. — 
R. V. SOUIHAMPTON COUNTY CONFIRMING 
Committee, Ex p. Slade, [1929] 1 K. B. 
263 ; 98 L. J. K. B. 62 ; 140 L. T. 167 ; 93 

J. P. 37 ; 46 T. L. R. 72 ; 72 Sol. Jo. 873, 
C. A. 

293a. Grounds for refusal of removal — Great 
pecuniary gain conferred on applicant.] — 

R. V. Southampton County Conpxjrming 
Committee, Ex p. Slade, No. 292a, ante. 

299. Add. Annotation : — ^Apld. R. v. Holbom 
licensing JJ., Ex p, Stratford Catering Co. 
(1926), 90 J. P. 159. 

299a. Security of tenure.] — On an 

application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to the proposed licensee as 
a matter affecting his “ fitness or propriety.” 
They may also adopt a certain standard 
length of notice as generally desirable, & if 
they do so, it is convenient that they should 
make it publicly known, provided that it is 
not made a hard & fast rule to be applied 
indiscriminately . — R. v. Holborn Ij censing 
.TJ., Ex p. Stratford Catering Co., Ltd. 
(1920), 136 L. T. 278; 90 J. P. 159; 42 
T. L. R. 778 ; 24 L. G. R. 509, D. C. 

328. Add. Annotations: — Refd. R. i;. Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P, 193 ; R. v. 
London County Council, Ex p. Entertain- 
ments Protection Assocn., Ltd,, [1931] 2 

K. B. 216. 

339, Add. Annotation: — As to (2) Folld. R. v. 
Sheffield JJ., Ex p. Rawson (1927), 91 J. P. 
193. 

340a. All relevant matters — Means of access 

to premises.] — Appets. desired to alter 
licensed premises in a manner requiring the 
consent of the licensing justices. The 
justices refused to sanction the proposed 
alterations, unless appets. bricked up a door 
which was in the yard behind the premises, 
& which gave access to a site on which a public 
market place was being erected : — Held : 
the words of Licensing (Consolidation) Act, 
1910 (c. 24), B. 71, which were descriptive 
of the alterations requiring the justices* 
consent, did not limit the justices to con- 
sideration of those named matters ; it was 


PART IV. SECT. 2, SUB-SECT. 6.— 
A. (b) ii. 

■. Where old licence has been forfeited 
or “ otherwise ceased to exist Cewa- 
tinn due to no-licence vote.\ — .Scot. SO (1) 
ot New Zealand Lioenslnff Act, 1910, 
as amended in 1920, provided that no 
new publican’s licence should be 
granted in any lioonslug district except 
when a licence had been forfeited or 


had otherwise ceased to exist ** : — 
Held , the words ** otherwise ceased to 
exist did not apply to a oeasing to 
exist owing to a no-lioence vote, & 
therefore on application by a publican 
for a licence In an area which, since 
1903 had been a no-Uoenco area by 
vote could not be beard. — Soaxjes e. 
Youno, [19311 A. O. 686; 100 L. J. 
r. C, 164 ; 146 L. T. 316, P. 0.~ N.Z. 


PART IV. SECT. 2. SUB-SECT. 7.— 
D. (a). 

sk. After destruction of premises — 
Removal to other premises — Excise 
Licences Act, 1825 (c. 81), a. 11.) — The 
above sect, does not contemplate the 
grant of a new Uoemie, the existing 
Fioenoe being altered by the substitu- 
tion therein of the new premises for the 
destroyed premises, — A.-G. (Maokun) 
V . Oavan, [1928] I. R. 98 -IR 
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their duty to consider all relevant matters, 
of which the means of access to the premises 
might be one. — R. r. Watforb LiCENaiNO 
JJ., Ex p. Trust Houses, Ltd., [1929] 
1 K. B. 313 ; 98 L. J. K. B. 198 ; 140 L. T. 
360 ; 93 J. P. 41 ; 46 T. L. R, 89 ; 72 Sol. Jo. 
826 ; 27 L. G. R. 8, D, 0. 


842. Add. Annotaiioil : — Refd. R, v. Watford 
Licensing JJ., Ex p. Trust Houses, [1929] 
1 K. B. 313. 

856. Add. Annotation : — FoUd. R. v. Leicester JJ,, 
Ex p. Allbrighton, [1927] 1 K. B. 657. 

858. Add. Annotation: — Gonsd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 376. 


Part V. — Confirmation of Justices’ Licenses 


866. Add. Annotation : — As to (2) Dbtd. R. v. 
Smethwick Confirming Authority, Ex p. 
Holt Brewery Co., Ltd. (1929), 98 L. J. K. B. 
678. 

866a. .] — (1) A confirming authority 

has jurisdiction to consider the adequacy 
of notices of an application for the provisional 
ordinary removal of a justices* license for the 
sale of intoxicating liquors, required -by 
Licensing (Consohdation) Act, 1910 (c. 24), 
ss. 16, 26, 33, although no objection was 
taken to the adequacy of such notices at the 
hearing before the licensing justices. 

(2) Held : the word “ place ** in Licensing 
(Consolidation) Act, 1910 (c. 24), s. 16 (1) (6), 
did not of necessity denote a lesser area or 
unit than the word “ parish.*’ — R. v. Smeth- 
wick Confirming Authority, Ex p. Holt 
Brewery Co. (1929), 98 L. J. K. B. 678 ; 

• 141 L. T. 686 ; 93 J. P. 233 ; 46 T. L. R. 
630 ; 27 L. G. R. 644, D. C. 

368a. Objection to condition by licensing 

Justices — Duty to consider objection — In 
presence of parties.] — An apphcation was 
made to licensing justices for a new license to 
premises at S. The application was opposed, 
but the license was granted unconditionally. 
The confirming authority, after hearing the 
case for & against the application, confirmed 
the license subject to two conditions. Notice 
of this decision was given to the licensing 
justices, who told the confirming authority 
that they did not agree to the second con- 
dition. At a further meeting of the con- 
firming authority it was decided to confirm 


the grant subject only to the first condition. 
No notice was given to the parties, &; they 
had no opportunity of appearing at this 
meeting &. arguing as to the variation of the 
conditions. A rule nisi for certiorari to 
quash the order of the confirming authority 
was obtained on the ground that the authority 
acted without jurisdiction in confirming the 
license:^ — Held: (1) as soon as the con- 
firming authority had ascertained the views 
of the licensing justices it was their duty to 
sit judicially in the presence of the parties 
interested to determine whether or not the 
alterations made by the licensing justices 
should be accepted. As this had not been 
done, the order made by the confirming 
authority was a nuUity & the matter must 
go back to them to hear &: determine it in the 
presence of the parties interested ; (2) the 
meeting of the confirming authority ought 
to be constituted of the same members as 
were present at the original meeting. — R. v. 
Huntingdon Confirming Authority, [1929] 
1 K. B. 698 ; sub nom. George & Stamford 
Hotels, Ltd. v. Huntingdon Confirming 
Authority, 98 L. J. K. B. 331 ; 141 L. T. 
75 ; 45 T. L. R. 260 ; 73 Sol. Jo. 173 ; 27 
L. G. R. 319 ; svb nom. R. v. Huntingdon 
Confirming Authority, Ex p. George & 
Stamford Hotels, Ittd., 93 J. P. 81, C. A. 

368b. Constitution of meeting.] 

— R. 17. Huntingdon Confirming Authority, 
No. 368a, ante. 

369. Add. Annotation : — ^Apld. R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 


Part VII. — Compensation 


381. For the existing paragraph substitute the 
following paragraph : — 

Instructing solicitor to 

oppose.] — On an application to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 [ 0 . 24), 8. 19, & at a further meeting 
they resolved that a solr. should be instructed 
to appear before the compensation authority 
& oppose the renewal on their behalf. The 
solr. duly appeared & opposed, So the com- 
pensation authority refused the renewal, 
subject to payment of compensation. Three 
of the justices who sat & voted as members 
of the compensation authority had been 

part IV. SECT. 2, SUB-SECT. 10. 

■1. Power to decu wUh costs — On 
reference of petition for inquiry .} — A 


parties to the resolution of the licensing 
justices authorising a solicitor to appear on 
their behalf : — Held : the three justices were 
disqualified from sitting on the compensation 
tribunal on the ground of bias, & the decision 
of the tribunal must be set aside. — F rome 
United Breweries Co. v. Bath .TJ., [1926] 
A. 0. 586 ; 95 L. J. K. B. 730 ; 135 L. T. 
482 ; 90 J. P. 121 j 42 T. L. R. 571 ; 24 
L. G. R. 201, H. L. ; revsg. S. C. sub nom. R. 
V. Bath Compensation Authority, [1926] 
1 K. B. 685, 0. A. 

Antwlaiion : — Distd. R. r. Leloestor JJ., Ex p. Allbrighton, 
11927J1 K. B.667. 

381a. •] — The mere fact that a 

licensing justice has originated an objection 
to the renewal of a licence, which, conse- 


licensing ot. has no jurlsdiotlon to deal 
with ooBte on a reference to it of a 
petition for inquiry under Liquor 

3 


(Amendment) Act, 1919, s. 6 . — Ex p. 
SouTHON, Re Somerville (1927), 28 
S..R. N. S. W. 185.— AUS. 
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quently, is referred by him & other Justices 
the compensation authorityt does not 
disqualify him by reason of interest from 
sitting & adjudicating, as a member of that 
authority, upon the matter of that licence. — 
R. V, Leicester JJ., Ex p. ALXiBRiOHTON, 
[1927] 1 K, B. 657 ; 96 L. f. K. B. 310 ; 136 
L. T. 635 ; 91 J. P. 31 ; 43 T. L. R. 183 ; 
25 L. G, R. 149, D. 0, 


Part VIII. — Decisions 

466, After this case Oidd : — 

C. Other Cases* 

455a. Withdrawal of certifloate for extension.] — 

There is no appeal to qiiarter sessions from a 
decision of licensing justices withdrawing 
their certificate granted in respect of licensed 
premises under Licensing Act, 1921 (c. 42), 
s. 3 (2), without which the holder of the 
licence is not entitled to elect under Licensing 
Act, 1921 (c. 42), 8. 3 (1), to keep the licensed 
remises open for one hour after the permitted 
ours for the sale or supply of intoxicating 
liquor for consumption at a meal supplied 
at the same time in the part of the premises 
set apart for meals . — Me Coletta, [1932] 1 
K. B. 601 ; 101 L. J. K. B. 208 ; 146 L. T. 
180 ; 48 T. L. R. 113 ; 30 L. G. R. 109 ; sub 
nom. R. V, London County Justices, Ex p* 
Metropolis Police Combs., 96 J. P, 16, 
C. A. 


381b. Delegation of powers to lieensing jtistiees— 
Improper.! — R. v. Sheffield JJ., Ex p. 
Rawson (T.) & Co., Ltd., No. 202a, mite* 

894. Add* Annotation Folld. R. v* Shefileld JJ., 
Exp* Rawson (1927), 91 J. P. 193. 

416. Add* Annoiaiion : — Apld. R. v* Customs & 
Excise Comrs., [1028] A. 0, 402. 


of Licensing Justices. 

468. Add* Annotation: — Generally^ Retd. R. v* 
Leicester JJ., Ex p. Allbrighton, [1927] 1 

K. B. 557. 

543. Add* Annotation : — Refd. Lorden v* Brooke- 
Hitching, [1927] 2 K. B. 237. 

648. Add* Annotations : — Refd. R. v* Leicester JJ., 
Ex p* Allbrighton, [1927] 1 K. B. 657 ; I. R. 
Comrs. V* Sneath (1932), 48 T. L. R. 241. 

558a. On appeal from licensing Justices.]— 

Where, under Licensing (Consolidation) Act, 
1010 (c. 24), s. 29 (1), there is an appeal to 
quarter sessions againj^ the refusal of ficensi^ 
justices to g^rant a renewal, transfer or special 
removal of a justices* licence, the judgment 
of quarter sessions, by sect. 29 (5), is final, 
& no appeal from it lies to the High Ct. by 
way of case stated. — Piper v* St. Maryle- 
BONE Licensing JJ., [1928] 2 K. B. 22P; 97 

L. J. K* B. 602 ; 139 L. T. 144 ; 92 J. P. 87 ; 
44 T. L. R. 610 ; 26 L. G. R. 308, D. C. 


Part IX. — Hours of Sale. 

576a. Add. CUatima [1926J 2 K. B. 619 ; 96 L. J. K. B. 1 ; 90 J. P. 166 ; 24 L. G. R. 471. 


Part X. — Occasional 

588a. Application by nominee of Secretary of 

State in State management district— Whether 
Secretary of State successor of Liquor Control 
Board within Licensing Act, 1921 (c. 42), 
Sched. III., clause 9.] — F,, a nominee of the 
Secretary of State, applied to justices for an 
occasional licence under Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 64, to sell 
alcoholic liquor on the racecoui'se at Carlisle 
races. The justices declined jurisdiction on 
the ground that the structures owned by the 


Excise Licences. 

racecourse proprietors, & marquees, pro- 
vided by the State management, on the race- 
course where the liquor would be sold, would 
be in the occupation of the State within the 
meaning of clause 9 of Sched. III. to Licensing 
Act, 1921 (c. 42), & that therefore no licence 
was required : — Held : that these structures 
& marquees were not so occupied & the 
justices must hear & determine the applica- 
tion. — R. V* Cumberland Justictis, Ex p* 
Pearklby (1930), 144 L. T. 246, D, C. 


PART VIII. SECT. 1, SUB-SECT. 1. 

• I, Previous information with* 

drawn.] — Ex p* Hkndbbson, Ex p. 
Brobbr, Kx p. Stewakt, Ex p, Joe 
G o GET, 11930] 1 D. L. R. 420 ; 26 
Can. Grim. Cae. 95. — CAN. 

PART Vni. SECT. 8, SUB-SECT. 1.— B. 

sm. Person a>g0iev€d — Licensing in* 
spector — Formal ohjedion lodged by 
insvedoT to application for license,]^ 
A UcetiKlng inspector lodged notice 
of intention to object to an appln., 
for the grant of a licoxiaed victnalipir’s 


I license, on tlie hearing of the appln. , 
stated that the objeotion was lodged 
08 a mere formal objection, Sc that he 
did not desire to give or offer evidenoe 
or to address the ct.. 8c, after the 
license had been granted by the ct., 
treated the license as being valid In 
BUbseqnent proceedings before the 
licensing ct. He, subs^ueutly, moved 
for a writ of certiorari to quash the 
grant of the license ; — Bdd : he was 
a person aggrieved. Sc competent to 
make the appln., bat by hia comlaot 
he had disqualified himself from relief 
by way of cerHoraH Sc certiorari was 


withheld. — R. c. The Licensing 
Authority at Dalby, Ex p. Keixy, 
11 9281 S. R. Q. 151.— AXIS. 

PART vni. SECT. 8, SUB-SECT. 1. -**C* 

sn. To qwosft conuUMon — Time for 
making apjplicalion for.)r^Ex p. 
Crowley, Ex p. Kenneth Staples 
Drug Oo.. fX028] 4 D. L. R. 661 ; 60 
Can. OrUn. Cas. 378.— CAN. 

go, V* Begin, Ex p. 

Caron (1928), 60 Can. Crim. Oae, 69.— 
CAN. 
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Part XII.- 

BOTa^ Sale of wine to which quinine added.] — 

Sbabp V. SPABEx:Sy No. 9a, ante* 

626. Add. Annotation : — Ck>nsd. Jones v. Mighall, 
Nelson v. MighaU (1932), 48 T. L. E. 686. 

626a. Unlicensed room in licensed premises — 
Buying from licensed premises for customer.] 

— ^Applt. J. was acting as “ city waiter ” at 
a meeting of a Buffalo Lodge of which he 
was a member. The meeting was held in an 
unlicensed room within the curtilage of 
licensed promises of which applt. N. was the 
licensee. It was J.!s duty to obtain the 
refreshments ordered by the membem. He 
was observed on several occasions to go to 
the bar of the licensed premises & purchase, 
& pay for a number of glasses of beer, which 
he carried on a tray to the room where the 
meeting was held, & distributed to the 
members who had ordered them, receiving 
the price (but no more) which he had paid at 
the bar. The justices convicted J. of selling 
intoxicating liquor without a licence & N. of 
being privy to the sale : — Held : on these 
facts there was no evidence of a sale by J. 
The beer was not at any time his property. — 
Jones v. Mighajll, Nelson v. Mighall 


-Offences. 

(1982), 96 J. P. 895 48 T. L. E. 636 ; 30 

L. G. R. 412, D. O. 

708. Add, Annotation : — Hefd. Allen v. White- 
head (1929), 46 T. L. E. 65S. 

716. Add. Annotation: — Expld. Allen v. White- 
head (1929), 46 T. L. E. 665. 

716a. .] — The proprietor of a 

refreshment-house, resp., was charged with 
harbouring prostitutes, contrary to Metro- 
politan Police Act, 1889 (c. 47), s. 44, It was 
proved that, though resp. received the profits 
of the business, he did not manage it, but 
left it in charge of a manner, to whom he 
had ^ven express instructions not to allow 
prostitutes to assemble on the premises. 
Resp. only visited the premises once or twice 
a week, & there was no evidence that any 
offence had been committed in his presence 
or with his knowledge : — Held : having 
delegated all his authority to the mans^er 
& become a mere absentee, he was responsible 
for the acts of the manager, &; was liable 
to conviction. — Allen v. Whitehead, [1930] 
1 R. B. 211 ; 99 L. J. K. B. 146 ; 142 L. T. 
141 ; 46 T. L. R. 666 ; 94 J. P. 17 ; 27 L. G, R. 
662 ; 29 Cox, C. C. 8, D. C. 


PART XII. SECT. 1, SUB-SECT. 1.— 
A. (a). 

ip. Evidence of-^Em^v bottles found 
withimi Qoveminmi labeXs.] — R. v. 
McMillan (1927), 49 Can. Grim. Coa. 
350.— CAN. 

Purchase, of more beer than 
justified — Persons found on 
memiscs with empty glasses dt bottles,}-- 
R, V, Dziwra, (1928] 1 D. L. R. 828 ; 
49 Can. Crlm. Cas. 229. — CAN. 

tr, Purchase of large gvaniities 

of liquor — No bottles found on premises.] 
— R. V. I^ATRNAUDK (1928), 49 Can. 
Crlm. Cas. 384.— CAN. 

gt, Qfjg bottle of inn found in 

shed — No evidence of ovmer^ip.] — R, 
V. Lkb (1928), 49 Can. Crim. Gas. 346, — 
CAN. 

sv. Conviction for sale to persons 
unknown — Amendment of.] — Young v. 
Allchubch, 11927] S. A. S. R. 185.— 

AUS. 

iw. More liquor on premises than 
reasonably required for use of resi- 
dents — Evidence of unlawful sale .] — 
Proof of the fact of there being on the 
premisos of an nnlioensod person more 
liciuor than is reasonably required for 
the use of the persons residing therein 
is. by Licensing Act, 1915, s. 237, to 
be deemed primd facie evidence both 
of an unlawful sale of liquor &; that that 
sale was nmde by the person whose 
premises they are, w bother Independent 
evidence of a sale given or not. — 
SoALKs tJ. Charleston J 1929] V. L. R. 
184 ; U929] Argus L. R. 167.— AUS. 


PART XII. SECT. 1, SUB-SECT. l.~ 
A. (•) II. 

gg 5 II, offences not exactly 

of same kind .] — Under Liquor Aot, 
1925, 1924-25, o. 53, a person oon- 
vloted for any one of the acts which 
sect. 78 declares to be oflenoes & who 
is pubscquently convicted for another 
of such acts is guilty of a second offence 
even though the two offences were not 
exactly of the same kind. — R. v. 
Pollard. fl928] 4 D. L. R. 623 ; [1928] 
8 W, W. k 78 ; 50 Can. Crlm. Cas. 157. 
—CAN. 

0 (p. 82) i. A — Ex p. 

0*Hb^ (N. 8.) (1928), 61 Cajx. Crlm. 
Caa. 28.— OAK. 


0 (p. 82) ii. — R. V. 

Hoshbm (N. S.) (1928), 51 Can. Crim. 
Cas. 26.— CAN. 

PART XII. SECT. 1, SUB-SECT. 3.— A. 

656 a, . I— Where a 

few minutes to closing-time on a busy 
evening a drunken man entered a bar, 
where there were from fifty to seventy 
people, & the barman told him to get 
out, &, the mau having turned towards 
the door, the bannan, thinking be had 
left the premises, took no further 
effective steps to see that he bad done 
so, &; a few minutes later the police 
found the man standing at anothor 
part of the bar-counter : — Held ; to 
constitute the offence of “ permitting ** 
drunkenness on licensed premises there 
rnust be evidence that the Uoensoe, 
or his servants or agents, consented to, 
t)r consciously allowed, the drunken 
man to remain on the premises, & a 
** permission ** in this sense had not 
boon established. — MoPabland r. 
Sparks, [1926] N. Z. L. R. 689.— N.Z. 

PART XII. SECT. 1, SUB-SECT. 3.— B. 

669 li. i^bmpTaini 

charging licensee personoZZj/.]— In a 
prosecution under a cnraplalut which 
charged an hotel -keeper that ** you 
did supply ** liquor to a person In a 
state of intoxication. It was proved 
that the liquor had not been supplied 
by accused, but by his son Sc assistant 
in the accused’s abseuoe. The accused 
was convicted of the offence charged : — 
Held : the complaint was not lacking 
in speclfioation, in respect that, in a 
prosecution under Licensing Acts, it 
was unnecessary to state the name of 
the ];>erson through whom the offence 
had been oommitted, unless special 
clrouinstanoes required such a state- 
ment in fairness to accused dismissed. — 
Halt. v. Bkoo. [1928] S. C. (J.) 29.— 
SCOT. 

PART XU. SECT. U SUB-SECT. 6. -B. 

ix. Chius on Crown — To prove 
imporUditm.] — Deft, was arrested, in- 
dicted 6c tried Sc convicted for harbour- 
ing a quantity of dutiable goods, 
to wit, spirituous liquors unlawfully 
imported into Canada, of the value of 
over $200, whereon the duties lawfully 
payable had not been paid, In viola- 


tion of Customs Act, Domiuion Acts, 

1907, c. 11. On the trial the evidence 
showed that the liquor in question w’-as 
found in an automobile owned & driven 
by deft., Sc some evidence was offered 
by the Crown indicating unlawful 
importation. The trial judge in- 
structed the jury that the burden of 
proof of lawful importation & payment 
of duty was upon deft., Sc the Crown 
was only bound to establish Imrbouring 
without lawful excuse : — Held : under 
the instructions given to them the jury 
would be likely to place the whole 
burden upon accused, whereas, under 
the wording of the statute, the necessity 
of proof by the Crown of importation 
was implied, &, consequently, there 
should be a new trial. — R. v. Shell- 
man, [1928] 1 D. L. R 657 ; sub nom. 
R. V. SCHKLLMAN, 59 N. S. R. 535. — 
CAN. 

PART XII. SECT. 1, SUB-SECT. 6.— 
A. (a). 

sy. Minor supplied with liqwtr'^ 
Evidence necessary to prove — Magis- 
trade deciding fntm appearance of minor.] 
— K. V. WeiTTAL (1928), 50 Can. Crlm. 
Cas. 343.— CAN. 

PART XII. SECT. 8, SUB-SECT. 1. 

si. Aiding persons to commit offence 
of being found uniawfuUy on premises 
after dosing hours.] — where persons 
are found unlawfully on licensed 
premises after closing hours, even 
though the hoensee was not a consenting 
party to their original entry. Sc after 
their entry pressed them to depart, 
but showed looseness 6c lack of control 
not desirable in a licensee, did not 
tom such pdrsoDS out of the premises, 
the licensee Is guilty of aiding 6c assist- 
ing such persons to commit the offence 
of being found unlawfully on licensed 
premises after dosing hours. — A rm- 
strong e. Kellehbr, [1925] N. Z. 
L. R, 422.— N.Z. 

PART XII. SECT. 8, SUB-SECT. 2.— A. 

727 vl. .1 — Liquor supplied 

on licensed premisos, by way of gift, 
by the wife of the licensee to her guests, 
at a time when such persons were not 
lawfully entitled to be supplied : — 
Hdd : an offence under Licensing Aot, 

1908, 8. 205 it). — ^Waterson V. Low, 
[1926] N. Z. L. B. 751.— N.Z. 
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733a. Sale by unauthorised servant.] — A 

boy of sixteen, employed by the holder of an 
off-licence solely as an errand boy, supplied 
bottles of whisky to a customer m his 
employer’s absence, at a time when the 
premises were not open for business, & out- 
side the permitted hours. He had never at 
any time been authorised to sell to or supply 
customers : — Held : he was not a servant 
or agent of the employer within Licensing 
Act, 1021 (c. 42), s. 4 (a), so as to make the 
employer liable under that sect, for supplying 
intoxicating liquor otherwise than during 
the peimitted hours. — Adams v. Oamfou^i, 
11020] 1 K. B. 06 ; 08 L. J. K. B. 40 ; 130 
L. T. 608 ; 02 J. P. 186 ; 44 T. L. B. 822; 
28 Cox, C. 0. 638 ; 26 L. G. R. 642, D. C. 

750. Add. AnnoUxtion : — Consd. Evans v. Fletcher 
(1026), 135 L. T. 163. 

761. Add. Annofofion; — Refd. Evans v. Fletcher 
(1026), 136 L. T. 153. 

752. Add. AnnoiaHon : — FoUd. Evans t?. Fletcher 
(1026), 135 L. T. 163. 

765a. During non-permitted hours.]— 

Reap., the licensee of a public-house, was 
found drunk in the kitchen of the premises at 
10.30 p.m. during non-permitted hours, the 
front door being wide open at the time, & he 


was summoned for being found drunk on 
licensed premises under Ocensii^ Act, 1872 
(c. 04), 8. 12. The justices dismissed the 
summons on the ground that the time at 
which resp. was found dnmk was after the 
hours when the sale of intoxicating liquor was 
permitted : — Held : since at the time in 
question the premises were open & there 
was nothing to prevent the sale of food & 
non-intoxicating liquor at that time, the 
justices ought to have convicted resp. — 
Evans v. Flbjtcheb (1026), 135 L. T. 163 ; 
00 J. P. 167 ; 42 T. L. R. 607 ; 24 L. G. R. 
424 ; 28 Cox, C. C. 231, D. C. 

767. Add. Annotation Generally^ Retd. Evans v. 
Fletcher (1026), 136 L. T. 153. 

764a. “ Drunk — Question of tact.] — Whether 
accused is “ drunk ” within Criminal Justice 
Act, 1925 (c. 86), s. 40 (1), is a question for 
the jury. — R. v. Phesdeb (1927), 20 Or. App. 
Rep. 95, 0. C. A. 

764b. Severity of sentence — Wanton driving — By 
person “under Influence of drink.’*] — B. v. 
Burdon (1027), 20 Cr. App. Rep. 80, C. C. A. 

788. To the cross-references following this case add 
“ Sale or supply in prohibited hours.] — 

See No. 733a, ante. 


728 ix. .] — A resident 

in a licensed hotel was visited by three 
friends, who were non-residents. After 
the permitted hours for the sale or 
supply of liquor, he ordered & paid for 
three rounds of drinks, which were 
consumed by himself & his guests : — 
Held : the hotelkecpc^r had supplied the 
liquor to the resident’s guests, & had 
been guilty of a contravention of 
Licensing Act, 1921 (c. 42), s. 4 (a). — 
M’Bain r. Mitchell, [19271 S. C. (J.) 
07.— SCOT. 

e I, . ] — ^A licensee of a hotel, 

who was seated on a form outside 
the hotel, was asked to supply liquor 
to an uncxceptcd person. He went 
inside the hotel, came out & handed 
the liquor to the person, who paid him. 
There was a light in a room In the hotel 
described by witnesses as the saloon 
bar : — Held : an offence had been 
committed against Licensing Act, 
1917, 8. 185, & the ct. would take 
judicial notice of the fact that liquor 
was kept in a saloon bar. — Au.cnuRCH 
V. Healey, [1927 J S. A. S. K. 370.— 
AUS. 

e ii. Citstomer bringing empty 

bottle — Bottle filled delivered at 
oufitonier*8 hotisc.\ — A customer entered 
a licensed grocer’s shop outwith per- 
mitted hours 6c asked for a half-bottio 
of wine, hauding the giocer an empty 
bottle & the siun of lOd. The grocer 
put the wine in the bottle & handed it 
to a message hoy in his employment 
with directions to deliver It at the 
customer’s hnusi?. In fact the cus- 
tomer took it from the hoy a few yards 
from the shop : — Held : the - trans- 
action was a completed sale of intoxi- 
cating liquor in contravention of 
Lloensing Act, 1021, s. 4 (a), & sect. 
5 (b) was inapplicable in respect that 
it applied only to transactions which 
do not amount to a completed sale. — 
Valentine v. Bell, [1930] S. C. (J.) 
61. —SCOT, 

78Sa i. - - Sale by servant ,] — Wliere 
a servant supplies his own guests with 
liquor after closing hours \dtbout the 
knowlcdira of the Ilconseo, the latter 
cannot be convicted of unlawfully 
allowing liquor to be consumed on his 
premises. — O’Connell' v. Clausen, 
Burek V. Clausen, [1928] N. Z. L. 11. 
227. — N.Z. 

im. J^oof that person making illegal 
sales lioen8ee*8 agetd^TaMnos from 


legal <t illegal sales placed in same cash 
register.) — R. v. Richardson (Saak.) 
(1925), 45 Can. Crim. Cas. 142.— CAN. 

■n. Proclamation prohibiting sale 
during specified fumrs of named day — 
Validity of.] — Held: tlie powder con- 
ferred upon the Governor in Council 
by Liquor Act. 1912 (N. S. W.), 
s. 57 (1) (6), was a iiower to name a 
day during the w'holc of which licensed 
premises shall not be open for tlio sale 
of liquor & no power was given to direct 
that, during specified hours of a named 
day. licensed premises should not be 
open for the sale of liquor. — Delaney 
V. Gant (1927), 40 C. L. R. 174.— AUS. 

to. llye-law prohibiting sale on New 
Vear^e day— Sale to bond fUle travelUr.) 
— A county licensing ct. Issued a bye- 
law that all licensed premises within 
the district, including inns & hotels, 
except as regarded travellers & lodgers 
therein, should be closed wholly on 
New Year’s day, &, when New Year’s 
day foil on a Sunday, then on Monday, 
Jan. 2: — Held: under this byo-law 
a Monday falling on Jan. 3 must be 
treated as a Sunday, &, accordingly, 
an hotel -keeper w'ho had supplied a 
customer on such a Monday, outwith 
the permitted week-day hours, had not 
Infringed liis certificate where the 
customer w'as a bond fide traveller 
who could lawfully have boon sullied 
on Sunday. — Henderson v. Ross, 
[1928] S. C. (J.) 74.— SCOT. 


PART XII. SECT. 3, SUB-SECT. 2.— B. 

tp. Light in bar.] — France v. 
Humphreys, [1926] S. A. S. II. 214.— 

AUS. 

tq. Customers leaving premises during 
rnhibited hours — Carrying bottles.] — A 
censee was convicted upon an informa- 
tion alleging that a disposal of liquor 
unlawfully took place on his licensed 
premises during prohibited hours. 
The evidence for the prosecution was 
that during prohibited honrs two men 
wore seen coming out of deft.*s licensed 
premises, & that one of them was 
carrying six bottles of beer. Sc the other 
four bottles. No evidence was called 
by deft., who was convlotod : — Held : 
no Inference could be drawn from the 
evidence before the ct. that the beer 
in question was disposed of after closing 
time rather tlian before ; the liquor 
was presumed to have been lawfully 
acquired until the contrary was shown, 
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& the conviction should be quashed. — 
Walsh v. MArKRUR\fi, [1928] V. L. R. 
ISC ; [1928] Argus L. R. 67.— AUS. 

PART XII. SECT. 8, SUB-SECT, 3. 

sr. IVkat amounts to permUting .] — A 
person “ permits ” the unlawful con- 
sumption of liquor on his licensed 
premises if this takes place with his 
knowledge or connivances or by his 
failure to use due diligence to prevent 
It.— Jolly e. Virgo, [1927] S. A. S. R. 
188.— AUS. 

PART XII. SECT. 4, SUB-SECT. 1.— A. 

760 i. To what persims applicable— 
Lodger or inmate,]— Deft, had boon 
residing with his wife & family for 
many years in liotmsed promises of 
which his wife’s mother was the 
licensee. Deft, 'vvos charged under 
LiconsUig Act, 1872, s. 18, with being 
drunk & disorderly on the licensed 
premises Sc refusing to leave them at 
the request of a sergeant of the Civic 
Guard who had been sent for by the 
licensee. This took place at 8 p.m. 
while the premises were open for the 
sale of Intoxicating liquor to the 
public. Summons dismissed as deft, 
was in hla own homo : — Held : deft, 
should be convicted, as sect. 18 docs 
not exempt a lodger or a guest residing 
in tho lic.ens6d premises. — A.-G. v. 
Feely, [1932] I. R. 265.— IR, 

PART XII. SECT. 4, SUB-SECT. 1.— 

B. (a). 

8t, What constitutes offence.] — The 
mere fact of being drunk in a public 
place Is not an offence under Criminal 
Code, 8. 238 (/). It Is tho creating 
of a disturbance which is aimed at by 
that provision. — R. e. Osjorm, *[1927] 
3 D. L. K. 1018 ; [1927] 2 W. W. H. 
703 ; 49 Can. Crim. Cas. 1 ; 22 Alta. 
L. R. 582.— CAN. 

PART XII. SECT. 4, SUB-SEGT. 1.— 
B. (b). 

764a I. ** Intoxicated ** — What 
amounts to.] — In order to be guilty of 
driving a motor car while intoxicated, 
the driver’s intoxication must be of 
that decree which renders his driving 
of tho car a danger to tho public. — 
McRae v. McLaughlin Motor Cab 
Co.. Ltd. (AltaJ, [1926] 1 D. L. R. 
872; [1926] 1 W. W. R, 161.-- CAN. 
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PART XII. SECT. 6. 

b i. What mvsl bf proved ^ — On a 

prosecution lor unlawful poesosslon of 
a stlUit must be proved that informant 
Was an officer of tne Inland llevenue De- 
partment or was authorised to take tho 
prooeedings, that accused's arrest was 
under warrant, Sl the liquor referred 
to In tho ccrtlficato of analysis was that 
which was seized.— R. v, McKenzie 
(Man.). [1927] 1 W. W. R.fi49 ; 46 Can. 
Grim. Cas. 137.-~CAN. 

b il. Prior charge of hiding still 

dismissed — Avtrefois aeguU,] — II. v. 
McKenzie Hdan.) (1926), 45 Can. Crlm. 
Oas. 380.— CAN. 

b ill, Penalty far — Jiarisdicticm 

of magistrates to mihgate y?nc. 1—D. was 
summarily convicted by justices & 
fined U1 In respect of an oltenco under 
Illicit Distaiatlon (Ireland) Act, 1831, 
B. 10. The prosecutor objected to this 
fine, on the ground that under sect. 39 
of the same Act the justices could not 
reduce the penalty to a sum less than 
£0:— //c7d: the justices had Juris- 
diction under Finance Act, 1923, s. 13, 
to impose any penalty not exceedingr 
£500, notwithstaudinff the fact that 
Illicit Distillation (Ireland) Act, 1831, 
s. 39, limited the power of mitigation 
by prescribing a minliiumi penalty of 
£6,— R. V, Armaoh JJ., [1929] N. I. 
71.— IR. 

b iv. Prosecution before police 

Tnagistratc—IrUereention of justice of 
peace .] — ^A Justice of the peace, having 
Intervened In a pro.secution under 
Jixeise Act by assuming to adjourn 
the trial on tho non-appearance of the 
police magistrate l>cforo whom the 
infonnation was laid 6c who had issutvi 
a summons to deft, to appear before 
him, a conviction made on tho 
adjourned date of trial by another 
police magistrate, before whom deft, 
refused to plead iS: to whose jurisdiction 
ho objected, was quashed, since said 
intreveution was in direct violation 
of sect. 134 of said Act. — R. i\ Pyke, 
[1928] 1 W. W. H. 590; 49 Can. Crlm. 
Cas. 18(} ; 23 Alta. L. R. 341.— CAN. 

b V. liight of acettsed to list of 

goods seized — Sufficiency of list .] — In 
order to comply with Excise Act, s. 82, 
the list of goods .seized, a copy of which 
tliat section rcquire>s to be served on 
the party from whom they were taken, 
must include all the goods seized, & the 
preparation Sc service of a proper list 
IS a condition precedent to the rnairls- 
t rate’s jurisdiction . — lie Te.soski, 
ri928] 1 W. W. R. 433 ; 49 Can. Crlm. 
Cas. 343.— CAN. 

c i. Proof o/.l— R. (WILUA.W8) 

V. Yaribh (Man.), [1926] 3 W. W. R, 
686.— CAN. 


PART XII. SECT. 8. 

sx. Jktakwg part of rectifying ap- 
paraius suitalde for rectification of 
srnrils—Pffecl of absence of still .] — 
R. V. WOLOHUK, 119301 3 W. W. R- 
468 ; 54 Can. C. C. 389.— CAN. 


PART XII. SECT. 11. 

r (p. 105) i. IlalVs 

R. V . Axleb (1917), 40 

O. L. R. 304.— CAN. 


d (p. 105) i. Mens re«.J— 

R. V. Lambert (Ont.), [1926] 2 D. L. R. 
302 ; 45 Can. Crlm. Caa. 300.— CAN. 

k (p. 105) i, Whether place 

must be specified.] — R. Ivan (Out.) 
(1926), 45 Can. Crlm. Oas. 237.— CAN. 

p (p. 105) i. .1 — Sawozuk 

V. pAi)aETT, [19271 1 D. L. R. 840 ; 
47 Con. Grim. Cos. 78 ; 59 0. L. R. 
638.— CAN. 

PPP (P. 105) i. Transporta- 

tion by rail.]— R. v. O 'Keefe’s Beveb- 
aoes, Ltd., [19261 1 D. L. R. 520 ; 45 
Con. Grim. Oas. 153 ; 68 0. L. R. 221.— 

CAN. 


r (p. 106) I, Motor car in 

whim ligaor for sale /ownd.]— R. v. 
Majrtoh (Ont.) (1926), 46 Can. Grim. 
Cm, 92.— can. 


a (p. 106) i. Discretion ofmagis- 

trate to alter charge.} — R. v. HBAUsy 
(P. E. 1.) (1926), 46 Can. Grim. Cas. 
296.— CAN. 

b (p. 106) I. Grounds for 

aUowi/ng — Stenographer not sworn. 1 — 
R. V. Jacobs (Ont.) (1025), 46 Can. 
Crlm. Cas. 260.— CAN. 

d (p. 106) 1. Liquor Control Act (Ont.), 
1927 — Right of Province to prohibit 
keeping of intoxicating Honor within its 
bounds, }^Deft. was convicted by a 
police magistrate of an offence com- 
mitted in Deo. 1927, against Xilquor 
Control Act (Ont.), 17 Geo. 6. o. 70, 
8. 72 (2). Tho liquor which ho was 
found to have had unlawfully In his 
possession was boor manufactured In 
the Province of Quebec. 8c was intoxi- 
cating liquor, within the Act, which 
deft, had imported Into Ontario: — Held: 
tho Ihpovlnce had the right to prohibit 
the keeping of intoxioating liquor 
within its bounds for purposes other 
tlian those authorised by Dominion 
Legislature ; s. 72 (2) should be viewed 
as a measure of control of the liquor 
traffic In the Province 8c enacted for 
tho purpose of making control by the 
Province etfectlve. & not as a pro- 
hibition of import. — R. v. Ruddick, 
[19281 3 D. L, R. 208 ; 49 Can. Crim. 
Cas. 323 ; 62 O. L. R. 248.— CAN. 

d (p. 106) U. Sede to person 

whose permit has been cancelled — Native 
wine.] — Held: having regard to Liquor 
Control Act, R. S. O., 1927, s. 94, & 
other sects, of the Act, sect. 84 of that 
Act has no application to the case of a 
manufactiu*or of native wine, but 
relates solely to the sale of intoxicating 
liquor by a Govt, vendor to a person 
w’hose permit has been oancellod, — 
R. V. Dominion Winegrowers, Ltd., 
[1930] 1 D. L. R. 460 ; (1929), 52 Can. 
Crlm. Oas. 155; 64 O. L. R. 427.— 
CAN. 

d (p. 106) iil. Residence ceasing 

to be residence by conviction — Effect on 
occupant of pari .] — R. v, Cowan (Ont.), 
(1929), 51 Can. Grim. Cas. 187. — CAN. 

d (p. 106) iv. What is illegal 

place.] — If, while in course of trans- 
portation through Ontario, the liquor 
gets out of tho custody of a common 
carrier, whether in a warehouse or 
elsewhere in the possession of one who 
is not a common carrier, it Is in an 
illegal place within Liquor Control 
Act, 8. 90 . — Re Windsor Terminal 
Warehouse 8c Transport Co., Ltd., 
[1929] 3 D, L. R. 926 ; 62 Con. Grim. 
Cas. 38 ; 63 O. L. R. 630.— CAN. 


d (p. 106) V. Who is occupant — 

Whether husband — House owned by 
wife.] — R. V, Jolly (Ont.) U929), 62 
Can. Crim. Cas. 147. — CAN. 

d (p. 100) vi. Who is guest — 

Father of proprietor living in hotel .] — 
R, V. Hahn (1929), 63 CJan C, C. 327.— 
CAN. 

d (p. 100) vii. Sale by wife — 

Liabilily of absent husband.] — R. w- 
White, [1930] 3 D. L. R. 151 ; 63 
Can. 0. C. 240.— CAN. 

d (p. 1 06) viii. TAabilUy of em- 

ployer for act of employee — Onus of 
proof.]— R. 17. Bush (1930), 54 CJan. 

C. C. 242.— CAN. 

d (p. 106) lx. No formal con- 

viction made — Powers of Appellate 
Court as to conviction.] — R. v. Bos- 
WORTH (i030), 64 (iJau. 0. 0. 231. — 
CAN. 

sr. Carriage of Liquor Ad (Ont .) — 
Not applicable to carnage on 
R. V. Turcottb (Ont.). [1926] 3 D. L. R. 
138 ; 46 Con. Crim, Cas. 59. — CAN. 

bb (p. 106) i. Service of^m^is 

—Sufficiencit.y—Re BntmN, [19271 2 

D. L. 11. 849 ; 47 Can. Oim. Cas. 314 ; 
59 N. S. R. 303.— CAN. 

cc (p. 106) I. Temperance Act (N. S.), 
1923 — Charge of keying liquor for sale 
— Previotts conviction for harbouring 
same liquor — Under Customs Act, 
1927.1— Sc WlLNEFP, [1928] 4 D. L. R. 
869 ; 60 Can. Crlm. Oas. 196.— CAN. 


00 (p. 106) ii. Evidence of 

agent provocateur — Whether corrobora- 
tion necessary.] — R. v. Rioe (N. S.) 
(1929), 62 Clan. Crlm. Cas. 380 ; revsg., 
52 Can. Grim. Cos. 137.— CAN. 

00 (p. 106) HI. Sufficiency 

of evidence.] — K. v. Dauphineb (N. S.), 
[10301 2 D. L. R. 133 ; 62 Con. Orlra. 
<3as. 401 ; affg.. [1929] 3 D. L, R. 622 ; 
51 Can. Crim. Cas. 428.— CAN. 

00 (p. 106) tv. Unsaleable 

qiiantih-] — R* v. Kerwin (1030), 53 
Can. a C. 257 ; 1 M. P. R. 172.— 
CAN. 

[p. 106) v. Conviction for 

1 offence under — Previous con- 
viation more than limitation period for 
prosecutions before.] — Ex p. Woods 
In. S.). [1928] 2 D. L. R. 771; 49 
Can. Crlm. Cas. 141.— CAN. 


00 (p. 106) vi. Jurisdiction of 

additional, stipendiary for City of 
Sydney.]— U. v. Morrison ; U. i7. 
bTillman (N. S.) (1929), 52 Can. Crim. 
Cas. 388.— CAN. 

CO (p. 106) vii. Right of appeal 
from county court judge — Sitting in 
appeal from magistrate .] — R. v. Verge 
(N. S.), [19301 1 D. L. R. 924 ; 1 
M. P. R. 45 ; (1929), 52 Can. Crim. Cos. 
406.— CAN. 

00 (p. IOC) viii. .] — 

R. V. Coffee, [1930] 2 D. L. R. 213 ; 
53 Can. C. C. 42 ; 1 M. P. R. 325.— 

CAN. 

00 (p. 106) ix. Writ of assistance 

— Issued, as of course.] — He Writs of 
Assistance, [1930] 2 I). L. R. 499 ; 
53 Can. 0. C. 208 ; sub nom. Ex p. 
A.-G. Nova Scotia, 1 M. P. R. 286.— 
CAN. 

00 (p. 106) X. Amendment by 

1929 Act — Effect on right of inspector to 
costs.}— R. V. Bonner (1930), 53 Can. 
0. C. 46 ; 1 M. P. R. 331.— CAN. 

00 (p. 106) xi. Power of county 

court judge — 2’o set aside convidion — 
New evidence.] — R. v. Adore, [19313 
3 M. P. K. 466.— CAN. 


cc (p. 106) xii. .] — R. 

V. YoRCzyszYN, [19311 3 M. P. R. 262; 
55 Can. C. C. 28.— CAN. 

00 (p. 106) xiii. Norm Scotia Liquor 
Control Act. 1930 — ** Having " liquor — 
Prima facie, rase.] — R. v. Rircillii, 
[1931] 4 M. P. R. 77.— CAN. 

CO (p. 106) xiv. Power to cross- 

examine as to previous convictions .] — 
R. V. Spears, [1931] 3 D. L. R. 790 ; 
3 M. P. R. 226 ; 55 Can. C. C. 333.— 
CAN. 


CO (p. 106) XV. Appeal to county 

cmirt judge — Warrant of commitment — 
To be issued by magistrate.] — It. v. 
Ransome (No. 1), [1931] 3 M. P. K. 
410.— CAN. 

CO (p. 106) xvi. Right of hotel 

proprietor to liquor in own bedroom .] — 
R. V. Ransome (No. 2), [1931] 3 
M. P. R. 445.— can. 

cc (p. 106) xvii. Proceedings 

civil not criminal .] — R. v, Oicfcle, 
[19313 3 M. P. R. 447 ; 65 Can. O. 0. 
145. — ^AN. 

00 (p. 106) xviil. Convidion for 

** sdling " liquor — Subsequent con- 
vidion for ** having ** liquor — Amounts 
to second offence .] — R. v. Gilmet, [1932] 
2 D. L. R. 454.— CAN. 

00 (p. 106) xix. Unlawful 

possession — Rental of previous con- 
vidion in information — Convidion fn- 
iToIid.]— R.V. Hbnnick (1931), 66 Can. 
C. C. 169.— CAN. 

aaa (p. 106) i. Temperance Ad 

(Man.) 1924 (c. 118)— -Second offence— 
j^rst convidion more than six months 
previously— Convidion for second offence 
invalid.]— R. v. Zamthier (Man.), 
[1926] 2 W. W. R. 721 ; 46 Can. Crlm. 
Cos. 76.— CAN, 


aaa (p. 106) U. Con- 

vidion for second offence valid.] — R. v. 
McIlwaiN. [19271 1 D. L. R. 1150 ; 
[19271 1 W. W. R. 353 : 47 Can. Crim. 
Oaa. 264 ; 36 Mon. L. lU 349.— CAN. 



Ekojush and Empire Digest Suppuement. 


„ ^ (p. 106) ill. ITAdto- 

under awcreni secticn ofAeL} — R. v. 
Snare (Man.)* [1927] 1 W.W.E. 188; 
i7 Can. Grim. Oas. 116.-<IAN. 

aaa (p. 106) Iv. Act 

nwwMiatori/.]— R, v, OhBRRY, [1927] 

3 D. L. R* 466 ; [19271 2 W. W, R. 290 ; 
48 Can. Crim. Cos. 189 ; 36 Han. L. H. 
665.— CAN. 

aaa (p. 106) v. Not^ 

withstanding 1927 <c. 83), b. 5.) — R. v, 
Gaspabd (Man.), [1927] 8 W. W. R. 
301 ; 48 Can. Odm, Cas. 858.— CAN. 

aaa (p. 106) vi. Arrest — Without 

warranf— Failure to prove arrest by 
constable — Arrest invalid^ — R. v. 
Zeniok (Man.), [1927] 8 W. W. R. 424 ; 
48 (3an. Grim. Oaa. 398. — CAN. 

aaa (p. 106) vii, On Sunday 

— Arrest i?oZid.]— R. t>. Smith, [1927] 
2D.L.R. 982 ; [1927] 1 W. W. R. 734; 
47 Can. Oim. Cas. 345 ; 36 Han. L. R. 
386.— CAN. 

aaa (n, 106) viii. Ke^ng for 

safe.]— R. V. Nepp, [1927] 3 W. R. 
.353 ; 48 Can. Crim. Cas. 276 ; 37 Man. 
L. R. 5.— CAN. 

aaa (p. 106) ix. Unlawful 

possession of liquor — Liquor on premises 
not private du>eUing-hou^ — jprevious 
conviction in respect of same premises. ] — 
R. tJ. Rioarii. [1927] 4 D. L. It. 777 ; 
11927] 2 W. W. R. .594 ; 48 Can. Crim. 
Ca«. 252 ; 37 Man. L. R. 1.— CAN. 

aaa (p. 106) x. Trial — Whether 

local venue ,] — R. v. Dee (Man.), [1927] 

4 D. L. R. 1065 ; [1927] 3 W. W. R. 
.529 ; 49 <3an, Crim. Cas. 67.— CAN. 

aaa (p. 106) xi. Stay of proceed- 

ings — Crown entitled to stay proceed- 
ings,] — R. (Thompson) v. Hammatt 
(Man.), [1926] 3 W. W. R. 350.— CAN. 

aaa (p. 106) xii. Sentence — 

Imprisonment with liord labour — 
Invalid.] — R. v, Steele (Man.), [1926] 
2 W. W. R. 370 ; 45 Can. Crim. Oas. 
259.— CAN. 

8aa(p. 106)xiii. 

Power of court to amend.] — R. v. Hale 
(Man,), [1927] 2 W. W. R. 320 ; 49 
Can. Crim. Cas. 253.— CAN. 

aaa (p. 106) xiv. Fine — 

Amount — Offence by company,] — R, v. 
Shea’s Winnipeg Brewery, Ltd., 
[1927] 3 W. W. R. 258 ; 48 Can. Crim. 
Cas. 322 ; 37 Man. L. R. 13.— CAN. 

aaa (p. 106) xv. Appeal — Hear- 

ing by county court fudge — Cannot be 
reviewed by certiorari.]--^li. v. Chapman 
(Man.) (1926), 45 Can. Crim. Oas. 266. 
—CAN. 

aaa (p. 10^ xvi. Com- 

pliance unth Excise Ad — Whether de- 
fence,] — The (livinsr of the notice pro- 
Tided for by sect. 195 of Excise Act, 
R. S. C., 1927, is not a defence to a 
charare of nniawfuDy bayinar liquor not 
purchased from the commission under 
Government Liquor Control Act, 1928. 
— R. V, McKator, [1932] 1 W. W. R. 
46 ; 2D. L. R. 169 ; 40 Mon. L. R. 
103.— CAN. 

aaa (p. 106) xvli. Costs — 

Of inforrnantr^Taxaiion. ] — R. v, SiMO> 
viTOH (Man.). [1927)3 W. W. R. 568 ; 
48 Can. Crim. Cas. 399.— CAN. 

aaa (p. 106) xviii. Proprietor of 

hotel wUh bottle in hallway — Mens rea,] 
— Mens rea is an essentia) element of 
the offence, under Manitoba Temper- 
ance Act, of having: intoxicating: liquor 
in a place other than the dwelling-house 
in Triiich accused resides, without the 
licence therefore required by the Act. 
Therefore, where a hotel proprietor 
charged with said offence was con- 
victed mainly on the fact tliat he was 
found in the hallway of the hotel with 
an open bottle In his hand containing 
intoxicating liquor, his explanation 
of its posBCSHlon being that ho had 
picked it up In the hall, thinking It to 
w empty, & intending to remove it, 
it was held, on appeal, that the 
emanation was a reasonable one, & 
since if true, as It appeared to be, It 
established on absence of mens rea 


the oonviotion should be quashed. — 
R. r. MoHai^ [1928] 9 D. L. R. 621 ; 
[19!8J 1 wM.'r. 848; 49 Can. Orta. 
Caa. 820 : 37 Han. L. R. 311.— CAN. 

aaa (p. 106) xix. Proof of con- 

viction under. h-A document headed 
“Oertlfloate of Oonviotion" & pur- 
porting to be a oopy of a oonviotion 
under Manitoba Toniperanoe Act, 1924, 
is not proof under Govt. Liquor Con- 
trol Act, 1928, s. 151 (4), of a con- 
viction under the former Act. — ^R. e. 
Rioebeho, [1929] 1 D. L. R. 220; 60 
Can. Crim. Ctos. 387 ; (1928] 3 W. R. 
634.— CAN. 

aaa (p. 106) xx. Liquor Control Act, 
1927 — Reasons for judgment given by 
judge — Judgment effective urUhout notice 
to accused,] — Re R. v, Galbraith 
(1926), 60 Can. Crim. Oaa. 398.— CAN. 

aaa (p. 106) xxi. Oovemment Liquor 
Control Act, 1928 — Previous conviction 
— Meaning of.] — “ Previous convic- 
tion " In above Act, s. 178, means a 
oonviotion under that Act, & does not 
refer to oonviotious under prior Acts 
now repealed. — R. v. Kicebbro, [1929] 
1 D. L. R. 220 ; 50 Can. Crim. Cas 
387 ; [1928] 3 W. W. R. 534.— CAN. 

aaa (p. 106) xxii. ■ Order of 

proceedings,] — Sect. 178 (o) of Govern- 
ment Liquor Control Act, 1928, which 
prescribes the order of the proofings 
where a previous conviction Is charged, 
is directory only ; & if the case Is one 
in which evidence of a previous oon- 
viotion is a neoessary element of the 
subsequent offence, the spirit of the 
sect, is not violated by the production 
of this evidence before the accused is 
questioned as to the previous oon- 
viotion, where the essential condition 
of the sect, that the accused be not 
questioned before there is an adjudica- 
tion on the second offence is observed, 
— R. V, Bilowus, [1930] 2 W. W. R. 
251 ; 3 D. L. R. 743 ; 53 Om. C. C. 
278 ; 39 Man. L. R. 15.— CAN. 

aaa (p. 106) xxili. " Liquors whiefi 

are intoxicating ** — Whether ** beer ** 
<€• " uHne " within uxtrds.] — The fact 
that a beverage with respect to which 
a charge is laid under Govt. Liquor 
Control Act, 1928, is called ** beer " 
or ** wine '* Is not sufBoient to enable 
a magistrate to determine judicially 
that it is intoxicatiug. The Act does 
not deal with everything which goes 
under the name of beer " or ** wine,” 
whether it bo intoxicating or not. The 
words which are intoxicatiug " in 
sect. 2 (21), which defines "liquor," 
refer to all classes of " liquor " dealt 
with by the Act. — R. v, Moxley, 
[1929] 1 D. L. R. 202 : 60 Can. Crim. 
Cas. 408 ; [1928] 3 W. W. R. 637, 576. 
—CAN. 

aaa (p, 106) xxiv. Unlawful 

possession of liquor — Home-made wine.] 
— R. r. Tilbury, [1928] 3 W. W. R. 
127.— CAN. 

aaa (p. 106) xxv, Neces- 

sity for mens rea .] — R. v. Nedelkc 
(M an.), [1929] 4 D. L. R. 896 ; 52 
Can. Crim. Cas. 34.— CAN. 

aaa (p. 1 06) xxvi. Burden 

of proof.] — R. V. Tokarchuk (Man.) 
(1929), 51 Can. Crim. Oas. 380.— CAN. 

aaa (p. 106) xxvii. Circumstances 

raising preemption that liquor kept for 
safe,]— R V, Bloom (Mam) (1929), 52 
Can, Crim. Cas. 45.— CAN. 

aaa (p. 106) xxvUi. Issue of per- 

mit — ^EjQTficL]— Where a general permit 
for the purchase of liquor has been 
issued under Govt. Liquor Control Act, 
1928, after proper approval given, 
with respect to a “ rcsldenoe " of the 
kind defined in sect. 2 (33) (h) of the • 
Act, the permit holder has the right, 
after the eimlration of the permit, to 
keep on said premises liquor which he 
lawfully purchased while the permit 
was in force. — R. v, Hamblin, ] 1930] 

1 D. L. R. 672; [1929 ] 3 W. W. B. 
375 ; 52 Can. Crim. Oas. 200 ; 38 
Man. L. R. 818.— CAN. 


aaa (p. 106>xxix. Object of Ad — 

Suppression bf transactions dt not manu- 
facture,] — R. V. Kedeleo (Mon.), [1920] 
4 D. L. R. 896 ; 62 Can. Cirim. Caa. 34. 
—CAN. 

aaa (p. 106) xxx. Having 

liquor in place other them residence .] — 
R. V. Twardowski, [1930] 1 W. W. R, 
651 ; 63 Can. C. O. 202 ; 38 Man. L. R. 
627,— CAN. 

aaa (p. 106) xxxi. ** Public 

place " — What anwurUs to.] — Held : 
the rural shop In question herein was a 
" public place " aurlng the hours it 
was open for biwiness.-rB, v. Beilicv, 
[1930] 1 W. W. R. 653 ; 3 D. L. R. 
680; 63 Can. C. 0. 237 ; 38 Man. L. R. 
649.— CAN. 

aaa (p. 106) xxxii. Inference 

from frequency of purchase.] — Sect. 171 
of Government Liquor Control Act, 
1928, which empowers a magistrate, 
on trying a chai*ge of unlawfully selling 
or purchasing liquor or of unlawfully 
having or keeping It, to draw inferences 
of fact from the kind Sc quantity of 
liquor found in possession of the 
CMMiused or on his premises, etc., &. 
from the frequency with which liquor 
was received therein " or is removed 
therefrom," applies to liquor which th(j 
accused is shown to have purchaaed 
prior to the laying of tlie charge but 
which was not found on his premises 
or In his possession. — R. v. PAUWKUi, 
[1932] 1 W. W. R. 68 : 2 D. L. R. 339 ; 
40 Man. L. R. 117.— (3AN. 

d (p. 107) i. Offences under scd. 

20 triable by sirwle justice.] — Ex p. 
Levasseur (N. B.) (1926), 46 Can. 
Crim. Cas. 126.— CAN. 

d (p. 107) U, Intoxicating Liquor Act 
(N. B.), 1927 — Conviction under — 
Contents of affidavit on appeal from .] — 
R. t?. Chateau Restigouchb, [1928] 
4 D. L. R. 292 ; 50 Can. Crim. Oas. 
331.— CAN. 

d (p, 107) iil. Sale of liquor by 

employee — Contrary to orders of corpora- 
tion — LidbUity of corporation.] — R, r. 
Chateau UESTiGout'HR, [1928] 4 

D. L. R. 292 ; 60 Can. Crim. Cas. 331. 
—CAN. 

d (p. 107) iv. Appeal to county 

jtidqe — Proof of service of notice of 
appeal.]— R. V. Cyr, I1928J 4 D. L. R. 
239 ; 50 Can. Crim. Oas. 316.— CAN. 

d (p. 107) V, Suffieiemn/ of 

n(jtice.]--ll. V. Han«on (1931), 65 Can. 
C. C. 406,— CAN. 

d (p. 107) vi. Lawful possession 

of liquor— Onus of proof of crime, on 
Oroion.]— K. v. Gibbs (N. B.) (1929), 
52 Can. Cilm. Cas. 179. — CAN. 

d (p. 107) vii. liestridion order 

of Control Board — MuM prescribe perM 
to remain in force.}— B. v. New Bruns- 
wick Liquor Control Board, [1931] 
3 M. P. H. 290.— CAN. 

11 (p. 107) i. Appeal— Costs— 

Taxcaion,] — R. v. Brown (Sask.) 
(1925), 45 Can. Crim. Cas. 268.— CAN. 

U (p. 107) il. Sede of beer— 

Judicial notice of nature of beer .] — 
Beer, being a spirituous & also a malt 
liquor, comes within the first of the 
three classes of liquor referred to in 
the definition of "liquor" In above 
Act, the Act In force at the time of 
the transection In question herein, He 
falls within the absolute prohibitions 
of sects. 10 & 41 of said Act with- 
out any proof that It Is intoxicating. 
Judicial notice of tlio fact that bew 
is both a spirituous Sc malt liquor may 
be taken once the liquor in question 
is shown to be beer. — Quinn v, ” 
[1928] 3 W. W. R. 716.— CAN. 


D (p. 107) 111. Hquar Ad (Sask.), 
1925 (c. 63}— Affidavit of merits — Coti- 
diiion precedent to appeal — By corpora- 
rion or association.]— H, (MoDouoall) 
V. Army dc Navy Veterans assoon. 
OF.Rjkmna (Sask.). [1926] 3 W. W. R. 
695 ; 46 Can. Crim. Oas. 889.— k)AN« 
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U (P. 107) Jv. t/nteu;yw po$M$9Um 
Qi litruor — Wh<d amourUa <o.]— R, v. 
Haosbpp (Saak.) (1027), 48 Can. Otim. 
Oaa. 05.-~OAN. 

U (p. 107) V. Second offence — 

First conviction more than six months 
previously — Increased penoffy for second 
offence applicable,} — H, v, Mbrritt 
tfoOTJ 1 6. L. k 940; [1927] 1 

W. W, B. 53 ; 47 Can. Crlm. Oa«. 74 ; 
21 Saak. L. R, 237.— CAN. 

tt (p. 107) vi. — Conviction for 
purchasing greater guantUy than allowed 
— Vncorrdboraied evidence of accom- 
plice,] — The rule that it ia dangerona 
to oonviot on the Tinoonx)borated evi- 
dence of an acooxupllce applied in 
qnaBhlng, on appeal, a conviction for 
tinlawfuTly pnrohaslng from the Govt. 
Liquor Board a greater quantity of 
liquor than Is allowed to be puroliased 
on any one day. The witness held to 
have been an accomplice was a person 
whom the accused had asked to par- 
chase the liquor for him as an agent 
Sc who knew that the accused had 
already purchased his lawful quantity. 
— R. V. Bbalr, [1928] 2 D. L. R. 325 ; 
ri928] 1 W. W. R. 657 ; 49 Can. Crlm. 
Cas. 292 ; 22 Sask. L. R. 293.— CAN. 

11 (p. 107) vli. Charge of selling 

Uguor—Snle of beer proved — Onus of 
proof of right on accused,] — ^Tho word 
** liquor •* in Liquor Act, 1925, 1924-25, 
c. 6:1, includes ‘‘ beer unless the con- 
text otherwise requires. Therefore, 
where an accused is charged with selling 
liquor unlawfully, sect. 135, which 
places on a person so accused the 
buidcn of proving the right to sell it, 
covers the ease where the evidence for 
the prosecution establishes a sale of 
“ beer.** — R. v. Cruit, [1928] 4 

D. L. R. 581 ; (1928] 2 W. W. K. 377 ; 
60 Can. Crlm. Cas. 143 ; 22 Stisk. L. R. 
625.— CAN 

11 (p. 107) viii. • Keeping for sale 
— Whether proof of intoxicating cha- 
racter tteccssarp, ]—Whoi*e on the bear- 
ing of a charge of keeping liquor for 
sale contrary to sect. 78 of Liquor Act, 

1 925, it is pi’ovod that the accused bad 
beer for sale, evidence of its intoxicating 
character is not necessary to sustain a 
conviction.— R. v. Corbell, [1930] 2 
W. W. R. 334 ; 53 Can. C. C. 319 ; 
24 S. L. R. 607.— CAN. 

II (p. 107)ix. Liquor Act, H. S. S„ 1930 
— Appeal — Time for — Extension.]— IX. 
V. Pelletier, 119311 1 W. W. R. 720.— 
GAN. 

U (p. 107) X. Possession in place 

other than dwellitig-lMuse — Whether de- 
tached buildings included .] — R. (Corey) 

V, Moser, [1932] 1 W, W. R. 35.— CAN. 

11 (p. 107) xi. Po^joer of Liquor Board 

to sue dt be surd. ]— Liquor Board of 
Saskatchewan was created by Iiiquor 
Act, 1925, & as a board distinct In 
entity from the members thereof & 
from the Crown ; &, although not 

expressly declared to be a body 
corporate empowered to sue Sc be sued, 
the necessary intendment of the Act 
in view of the powers given the Board 
is that it may under its designated 
name avail itself of & be mado amenable 
to tbc ordinary process of the ots. ; It 
is not necessary in order to support a 
finding of that Intendment to conclude 
that the Board is a body oorporati>. — 
Bank of Montreal v. Bole, (19311 1 

W. W. R. 203.— CAN. 

rr (p. 107) i. Oovemmeni Liquor Act 
(B, 0,\ 1924 (c. 140)— KecpiTifif liquor— 
In hotel — What is part of hotel-- 
Quetition of /ocf.)— R. (Lithgoe) v, 
RtLEY (B. C.). C1926J 2 W. W. R. 534. 
—CAN. 

nr p. (107) il. In restaurant 

— Liquor found in place aooessfble to 
public — ConvicUon quashed,] — R. r, 
Lee Eam Wat (B. C.), [1927] 3 
W, W. R. 143.— CAN. 

rr (p. 107) ili. For sale— 

Liquor inside oAocotetes.}— R. v, Purdy 
{ 19271 1 W. W. R. 880 ; 48 Can. Crim. 
(Si. 162 ; 38 B. O. R. 267.— CAN. 

rr (p. 107) iv. Pur- 


chase of immoderate amount,] — ^Where 
a person Is dharged with unlawfully 
keeping intoxioa^g liquor for sale, 
the fact that the acoused purchased an 
immoderate amount of liquor from the 
government vendor Is in itself evidenoe 
of an overt act of wrongdoing which 
the accused is called upon to answer Sc 
from which the )ustioe may, under 
soot. 90 of Gk)vemmont Liquor, Act 
R. S. B. C., 1924, Infer the oommisslon 
of such an act. The question of what 
constitutes an Immoderate amount of 
liquor Is one of fact depending on all 
the oiroumstanoes of tho case. — R. v, 
OULLKTTB, 11930] 3 W. W. R. 37 ; 53 
Can. C. C. 405.— CAN. 

rr 107) v. Supplying liquor 

to infant — Mens rea not necessary ,] — 
R. V, McDonald, (19271 1 W. W. R. 
867; 48 Can. c5rim. (3as. 208 ; 38 
B. CJ. R. 298.— CAN. 

rr (p. 1 07 ) vi. Interdidion order — 

Conditions precedent,}— Td, v. Grant 
(B. O.), (19261 4 D. L. R. 784 : (1926] 
3 W. W. R. 253 : 46 Can. Crlm. Cas. 
182.— CAN. 

rr (p. 107) vii. Burden of proof — 

On accused.] — R. v. New Do^vunion 
Club (1925), 35 B. O. R. 602.— CAN. 

iT(p. 107) viii. Accused 

entitle to benefit of reasonable doubt ,] — 
R. (Anderson) v, Pebri, (1926] 1 
W. W. R. 561 ; 46 Can. Ci^. (las. 
86 ; 37 B. C. R. 289.— CAN. - 

rr (p. 107) ix. -.]— 

Where liquor legally purchased is 
legally possessed or controlled, some 
overt act of an Illegal nature must be 
proved by tho Crown in order to raise 
the presumption curated by sect. 91 
of the Government Liquor Act, 
R. S. B. C., 1924 ; but where there is 
evidence of either illegal purchase or 
illegal possession, sect. 91 oasts upon 
the accused the onus of proving his 
innocence of a charge of violating the 
Act In one of tho ways referred to in 
seot. 91. — R. V. Zawada, {1930) 1 
W.W. R.92; 53 Can. 0.0.411. —CAN. 

rr (p. 107) X. Trial— Whether 

local venue,] — R. v, Lynch, (1927) 1 
W. W. R, 502; 47 Can. Crlm. Cas. 
176 ; 38 B. O. R. 124.— CAN. 

rr (p, 107) xi. Previous coti.- 

viction charged — Procedure .] — Under 
sect. 93 (a) of Government Liquor Act, 
R. 8. B. O., 1924, whore a poraon 
accused under tho Act Is. also cnaiged 
with a previous conviction, tho proper 
procedure for the magistrate trying the 
case to follow is that he should in the 
first instance read to the aecused only 
that poitiou of the information dealing 
with the subsequent offence & should 
adjudicate thereon before askiug the 
accused whether he was so previously 
convicted ; moreover he should not 
before adjudicating on the subsequent 
offence road the whole information 
himself. — R. v, Bbandolini, [1930] 1 
W. W. R. 890 ; 64 Can. C. O. 122 ; 
42 B. O. R. 536.-~CAN. 

rr (p. 107) xil. R. 

V. Rowan, 11930] 2 W. W. R. 277 ; 
sub now. Ex p. Rowan, 54 Can. C. C. 
197 ; 42 B. 0. R. 559 ,—CAN. 

rr (p. 107) xili. **7toom in an 

inn ** — What amounts to .] — A room in 
the rear of the ground floor of a room- 
ing house was used exclusively by tho 
proprietor Sc hla family as a kitchen 
& living-room, & tho roomers were 
admitted therein only on special 
invitation : — Held : the room was not 
a “ room in an inn ” within sect. 48 (2) 
of Government Liquor Act, R. S. B. C., 
1924. — R. V. Stewari’, R. v. De- 
Grabsio, R. V. Kissell, (1930] 1 

W. W. R, 941.— GAN. 

IT (p. 107) xiv. Previous con- 

viction — Proof of.] — ^Where an informa- 
tion under Government Liquor Act, 
B. 8. B. C., 1924, alleges a previous 
oonviotlon, it is not contrary to sect. 
93 thereof for the magistrate to read 
the whole of the information to the 
accused before proceeding with the 

9 


hearing of the charm of the subsoqueut 
offence. The oer^oate in question 
herein, purportiiig to he that of the 
registrar of a county ot. : — Held : not 
to comply with the requirements of 
soot. 93 (0) os to proof of a .previous 
oonvlatlon. — ^R. v, Dalbergh, (1931] 1 
W. W. R. 260 ; 65 Con. C. C. 177 ; 43 
B. C. R. 474.— CAN. 

a (p. 108) i. ,]— R. o. 

Western Wine Sc Liquor Co., R. v. 
WOOTTEN (Aita.), [1918] 1 W. W. R. 
66 ; 39 D. L. R. 397 ; 29 Can. Grim. 
Cas. 307.— CAN. 

fg (p. 108) i, Supplying liqubr 

to infant — Ignorance of age immaterial,] 
— R. V, Mainfroid, [1926] 1 D. L. R. 
1013; (1926] 1 W. W. R. 466 ; 45 
Can. Orim. Gas. 204 ; 22 Alta. L. R. 
17.— CAN. 

hh (p. 108) I. No appeal from 

statuio^ iudgment on filing of copy of 
conviction of corporation.] — R. r. St. 
Rlmo Hotel Co., Ltd. (Alta.), (1926] 
4 D. L. R. 364 ; (1926] 3 W. W. R. 
324 ; 46 Can. Grim. Cas. 301.— CAN. 

hh (p. 108) ii. Local option 

areas — Creation,] — Be Local Option 
Provision of Government Liquor 
Control Act of Alberta, Be 
Hardisty & Ribstone, [1927] 4 
D. L. R* 83 ; (1927] 2 W. W. R. 711 ; 
22 Alta. L. R. 592.— CAN. 

hh (p. 108) Ul. — .]— A 

“ hamlet Sc territory contiguous 
thereto were created a local option 
area, & a plebiscite was taken therein 
which was decided In tho negative. 
After tho creation of the area, but 
before the taking of the pleblsoito, the 
hamlet was created a vlUage. with an 
area wholly within that of said local 
option area. On a roferenoe by tlie 
Uoutenant-Govemor in Council for 
the opinion of the ot. : — Held : It was 
competent for the Ideutenant-Govemor 
in (Council to oreate such village a 
local option area for the purpose of 
taking a local option plebiscite therein 
before the expiration of two years 
from the taking of tho plebiscite in said 
enlarged hamlet . — Re Fairvibw. [1930] 
2 W. W. R. 542 ; 54 Can. C. C. 160 ; 
24 Alta. L. R. 60S.-<3AN. 

hh (p. 108) iv. Seizure on 

Sunday — Legality,] — ^A search & seizure 
made, without warrant, by a pre- 
ventive officer of the Alberta Liquor 
Control Board under the authority 
oonforred on him by seot. 113 (2) of the 
Government Liquor Control Act of 
Alberta Is not Illegal because made on 
a Simday. — R. ex rel, Beaumont v, 
Postbrnak, [1929] 2 W. W. R. 487 ; 
61 Can. Crlm. Cas. 426 ; 24 Alta. L. R. 
202.— CAN. 

hh (p. 108) V. .]— R. 

V, Wright (Alta.), [1929] 1 W. W. R. 
917 ; 52 Con. CWm. Cas. 286.— CAN. 

hh (p. 108) vi. Interdiction 

order — Jurisdiction to make ex parte .] — 
A valid Interdiotion order under seot. 
101 of Government Liquor Control 
Act of Alberta can be made ex parte . — 
R. V. Jones, [1931] 1 W. W. R. 808 ; 
4 D. L. R. 199 ; 56 Can. C. C. 359 ; 
revsg., [1931] 1 W. W. R. 742.— CAN. 

hh (p. 108) vii. Forfeiture of 

car — What must I ^proved .] — ^A imuriB- 
trate is not Jnstiflod In ordering the 
forfeiture of a motor oar under sect. 116 
of Government Liquor Control Aot of 
Alberta unless the foot that tho oar 
had been seized has been established 
by evidence properly receivable or 
unless, where the accused pleaded 
guilty, there was an allegation in the 
fuformation Sc complaint that the car 
was under seizure. — Be Kibebam: Sc R„ 
£1930] 3 W. W. R. 10 ; sub nom. Re 
B. V. Snyder, 54 Can. C. 0. 149. — CAli, 

hh (p. 108) vIU. Boom ceasing to 

be private residence,] — Aooused was 
convicted under Government Liquor 
(Control Aot of Alberta of having 
liquor in his possession without a 
permit entitling him to do so. The 
facts found by the magistrate were 
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that the accused had an individual 
permit under which the liquor in 
question was bougrht^ that the liquor 
was found In his possession in the 
room in which he resided, but that the 
room had ceased to be a private 
rosldenco within the meaning of the 
Act because of the fact that a prior 
occupant had been convicted of a 
breach of the Act, & that thorn was 
no evidence that the accused had 
notice of that fact: — Ueid: the con- 
viction should be athrmod. — R. ». 
Pearn. [1930] 2 W. W. R. 290; 54 
Can. C. C. 194 ; 24 Alta. L. R. 530.— 
CAN. 

hh (p. 108) lx. Unlawfttl posses- 

sion — Compliance wUh Excise Act — 
Whether defence.} — The fact that a 
person has given the notice provided 
for by sect. 195 of Kxdso Act, 11, S. C., 
1927, that he Intends to make home- 
brew, & has received an acknowledg- 
ment thereof from the Collector of 
National Revenue, is not a defence to a 
charge laid under sect. 80 (3) of 
Govemmont Liquor Control Act of 
Alberta, 1024, of having in his posses- 
sion liquor not purchased from an 
official vendor or a druggist authorised 
to sell same. — R. v. Edoerly, [1932] 
2 W. W. li, 109.— CAN. 

sr. Alcoholic JAguor Act {Qae.\ 1925 
— Necessity for notice of appeal — Right 
of jttsiicfs to suspe^m sentence.] — 
Quebec Liquor Commission v. 1'hi- 
BAUDEAU (1927), 50 Can. Crim. Cas. 
434 ; 44 Que. K. B. 417.— CAN. 

St. Customs AcU i?. S. C.. 1906 
(c. 48) — Burden of proof — Of legal 
importation of goods-^^hi accused .] — 
Re R. V, McKenzie (1926), 45 Can. 
Crim. Cas. 144 ; 68 N. S. R. 313.— CAN. 

sv, fir. P. Re R. r. Blank, [1926] 1 
D. L. R. 323 ; 45 Can. Crim. Cas. 82 ; 
58 N. S. R, 294.— CAN. 

on bailee .} — 

R. V. Le Blanc (N. B.), [1927] 2 
D. L. R. 793 ; 47 Can. Crim. Cas. 302. 
—CAN. 

gjj, j^cmoval of liguor unlawfully 

imported into Canada.} — R. v. Baig, 
[1927] 1 D. L. R. 896 ; 47 Can. Crim. 
Cas. 58 ; 59 N. S. R. 86.— CAN. 

sy. Appeal — Right of .} — R. v. 

Baig, [19271 1 D. L. R. 896 : 47 Can. 
Crim. Cas. 58 ; 59 N. S, R. 8(3.— CAN. 

sz. Non-compliance 

with sect. 82.) — R. v. Roche (192^, 
48 Can. Crim. Cas. 210 ; 69 N. S. R. 
218.— CAN. 

sa. Inland Revenue Act, R. S. C., 
1906 (c. 51) — Unlawful brewing — Evi- 
dewce.}— R. r. Smith (Ont.), [1926] 3 
D. L. R. 419 ; 46 Can. Crim. Cas. 218.— 
CAN. 

sb. Prosecution under — Con- 
dition precedent — Giving of list of seized 
articles.] — R. (Williams) v. Yarish 
(Man.), [1926] 3 W. W. R. 586.— CAN. 

gc, Certificate of analysis — 

Contents.} — R. (Williams) v, Yarish 
(Man.), [1920] 3 W. W^ K. 586— CAN. 

id. Conviction — Form of.} — R. 

(Metcalfe) v. Bat, [1926] 4 V. L. R. 
829 ; [19261 2 W. W. R. 582 ; 40 
Can. Oim. Cas. 151 ; 20 Sask. L. R. 
591.— CAN. 

se. Excise Act, R. S. C., 1906 (r. 51) 
— Possessing wash — Comiction — Form 
o/.]— R. V. Dragani, [19271 1 W. W. R. 
914 ; 47 Can. Crim. Cas. 301 ; 38 
B. C. R. 420.— CAN. 


sf. Brewing beer without licence,] 

— K. (Hanna) v. Ernest (B. O.), 
[1927] 1 W. W. R. 961 ; 48 Can. Crim. 
Cas. 190.— CAN. 


Bg. Excise Act, R. S. d. 1927, c. 60 — 
Vyuawfut ptissessitm under — Beer brewed 
for own use — After notice.}— R. r. 
Kostynitjk (1928), 50 Can. Oim. Cas. 
374. — CAN. 


8j. t 

11^291 1 D. L. R 

813 ; 51 Can. Crim. Cas. 24.— CAN. 

^ Sufficiency of evidence, 
- li. V. Badiuk, [1029] 2 W. W, h 


419 ; 51 Can. Grim. Cas. 417 ; 38 
Man. L. R. 239.— GAN. 

im. Necessity for mens 

rca.j— R. V, Blair, [1931] 2 W. W. R. 
893.— CAN. 


gp, — In order to bo 

guilty under soot. 176 of Excise Act, 
R. S. C.. 1927, of unlawfully having a 
still, etc.. in his possession,** an 
accused in whoso actual possession 
such apparatus Is found must have 
known what it was. — R. v, Hoarb, 
[1932] 1 W. W. R. 470 ; 44 B. 0, R. 
557.— CAN. 


tn. Bracing beer Rw sole use of 

family — Possession of utensils.} — R. v. 
Kaltn, [1930] 2 W. W. B. 365; 54 
Can. C. C. 08 ; 24 8. L. R. 594.— CAN, 

go. Writ of assistance — Whether 

authority to search house.} — R, v. 
Oli^assoff (Sask.). [1930] 1 D. L. R. 
830 ; (1929), 52 CJan. Crim. Cas. 249.— 


gp, power of 

search imdcr a writ of assistance lesucsd 
under Excise Act Is not restricted to 
any particular time of the day or night 
or to any particular building or other 
place, & therefore extends to the 
searching of a private dwelling in the 
night time. — R. v. Kostachuk, [1930] 
2 W . W. R. 464 ; 54 Can. C. C. 189 ; 
24 S. L. R. 485.— CAN. 

gq, NeccssUy for imprison- 

ment.] — R. V. L*Hkureux, [1932] 3 
W. W. R. 433.— CAN. 


gr. No power to suspend sen- 

tence.] — R. (Bretherton) V. Campbell 
& Thompson, [1932] 3 W. W. R. 272. 

—CAN. 

d (p. 109) I. Form of .} — 

A coDvlctinn for an oifenoe against 
the above Act omitted tbe proviidon in 
respect to the issuing of a warrant of 
dlstreas, & the imposition of imprison- 
ment in default : — Held : the con- 
viction was bad. — R. v, McFablane 
(1891), 24 N, S. R. (12 R. & G.) 54.— 
CAN. 

dddd (p. 109) i. Suspension of 

operation by Province — Right of 
Govemor-Oenerai to revoke suspending 
order.} — Sheehan v. Shaw, [1928] 2 
D. L. R. 468 ; 49 Can. Crim. Cas. 357. 
—CAN. 

8X. Canada Temperance Act, 1927, 
s. 149 — No appeal from matfistrate 
having jurisdiction.} — R. v. GRAjiAai 
(1930), 54 Cah. C. C. 328.— CAN. 

o (p, 110) !. Forfeiture of license — 
Right of municipal corporation — Where 
power to enforce bye-laws given by 
statute.] — The power given to municipal 
corpns., under R. S. O. 1887, c. 184, 
8. 285, ** to determine the time during 
which vlotuallJng licenses shall be in 
fence,** does not confer any power to 
forfeit such licenses, but merely to 
fix the duration of the license. The 
power to create a forfeiture of property 
is one which must bo expressly given 
to a corpn. by the Legislature, & such 
an extraordinary power is least of all 
to be inferred where the liCgislature 
has provided other means of onforolug 
byo-Iaws hy means of fine <fe amercia- 
ment, as in this case. — Bannan v. 
Toronto Corpn. (1892), 22 O. R. 274. 
—CAN. 


0 (p, 110) II. Conditions of .} — A 

J )ublican*8 license is not subject to 
orfelture under Licensing Act, 1917. 
B. 185, unless all three offences have 
beeil committed whilst deft, has been 
the holder of the same Ucense. — R. v. 
Muirhead, Ex p. Lyons, [1927] 
S. A. 8. R. 116.— AUS. 

p (p. 110) i. Believed to be 

Japanese ,} — R. v, Bennett (1930), 55 
Can. C. C. 27 .— can; 


P (P 
— R. 1 


(p. 110) IL Also minor,} 

_ V, Brown (1930), 65 Can. O. O. 
29.— CAN. 


11 (p. 110) 1. Minor — Necessity 

for knowledge ,] — The selling of beer by 
a beer licensee on his licensed premises 
to a person under twenty-one years of 
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age is not an offence against Govern- 
ment Liquor Control Act, 1928, if the 
Uoensee does not know that such 
person Is under age. — R. v, Kidd. 
11930] 1 B. L. R. 730 ; [1929] 3 

W. W*. R. 377 ; 52 Can. Crim. Cas. 
191 ; 38 Man. L. H. 321.— CAN. 


ooo (p. 110) i. Sale 5?/ 

servant.) — W'hero a sale of liquor in 
violation of Government Liquor Act, 
R. 8. B. C., 1924, is made by a sorvant 
while acting within the general scope 
of his employment, the master can be 
convicted therefor, even though the 
sale was made by the servant in 
contravention of Ids master's oigorcss 
Instructions, — R, v. Van Bros.. Lti>.. 
[1930] 1 W. W. R. 569 ; 53 Can. C. O. 
29 ; 42 B. C. It. 340.— CAN. 

ooo (p. 110) ii. .] — 

Held: under sect. 128 of Government 
Liquor Control Act, 1928, a licensed 
browing co. was liable for a violation 
of the sect, by its servants although its 
manager had no knowledge thereof fic 
had expn^ssly Instruottid its enmloyees 
not to break the law. — R. v. Kiewel 
Brewing Ct>., [1930] 1 W. W. R. 2,3S ; 
2 D. L. R. 227 ; 53 Can. C. C. 56 ; 38 
Man. L. R. 441.— CAN. 

aaaaa i. When complete — Neces 

sity for payment delivery .} — R. v, 

Larcenaire (1931), 3 M. P. R. 128. — 
CAN. 

ddddd i. Mens rea 

necessary.] — R. v. Nadon (1926), 46 
Can. Crim. Cas. — CAN. 

ddddd ii. .) — R. v. Simon 

(Ont.) (1927), 47 Can. Crim. Cas. 167.— 
CAN. 

ddddd iii. By druggist — Evi- 

dence.] — Re Carroll (N. S.) (1026), 
48 Can. Crim. Cas. 208 ; 59 N. 8. R. 
183.— CAN. 


ddddd iv, -.] — R. v. Yorc* 

ZYBZYN (1931), 55 Can. C. C. 28. — 

CAN. 

ddddd V. .1 — It. V. Landry, 

[1930] 3 M. P. R. 262 ; 56 (Jan. C. C. 
48 ; 2 M. 1*. R. 462.— CAN. 

eeeee I. .] — Deft, had no 

license to sell liquor, but kept a board- 
ing-house, which was patronised ex- 
clusively by foreigners. The police 
made a search of his premises, & found 
92 bottles of beer, 6 gallons of wine, & 
a five gallon keg containing wine. Ho 
was charged with unlawfully dealing 
In liquor. Deft, called evidence to 
show that the beer was the property 
of one of tbe boarders who proposed 
taking It away with him t o the country. 
As to the wine, ho stateil that some of 
his boarders preferred wine witli their 
meals rather than tea, & that ho 
supplied It to such boarders without 
extra charge ; — Held : in the clrrmm- 
Btance the wine was kept for sale, & 
the magistrate should have conviot/ed 
deft, on the evidence as to the wine 
oven if ho accepted deft. *8 story about 
the beer. — Vaijs v. Gnani, [1931] 
W. A. L. R. 40.— AUS. 

g (p. Ill) i. Liquor seized 

not identified Uith sample analysed — 
Conviction quashed.] — ^fl. v. Hydf. 
(Ont.) [1920] 2 D. L. R. 998; 45 
Can. Crim. Cas. 397.— CAN. 

0 (p. Ill) i. Conviction for second 
offence — Invalid — Where first conviction 
quashed.] — R. v. Woodb (N. 8.) (1926), 
46 Can. Crim. Cas. 171.— CAN. 


i (p. Ill) i. Licensing Act, 1917 — 
Eoeposure for sale — Sale from motor car 
— Bottles not prmyed to be exposed to 
view .] — The holding of a publican’s 
license docs not exempt the holder 
from Licensing Act, 1917, s. 163. 
Where the holder of a publican's 
license was on a public road having a 
motor car loaded with bottles of 
liquor, two of which were sold to a 
constable, but wore not proved to bo 
exposed to view ; — Held : the liquor 
had not been '' exposed for sale," — 
Badman V. AM/jhurch, [1927] S. A. 
a. R. 174.— AUS. 
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Part XV. — War Legislation. 

843 Add, Annoiaiion: — ^Refd. Adaow v. Oamfoni (1928), 139 L. T. 608, 


f (p, in) ii. Carrying liquor 

abotd — Onus of proving not exposed 
for sale,] — The holder of a publican’s 
iioonae was on a public road havlngr a 
motorcar loaded \dth bottles of liquor. 
The licensee had carried the liquor 
in question, some of which was exposed 
to 'new. from his hotel to a road some 
hundreds of yards distant. Licensing 
Act, 1917, 8, 280, provides that whore 
liquor Is carried about from one place 
to another the burden of proving that 
such liquor was not , . , exposed for 
sale shall be oast on the person exposing 
the same : — Held : the liquor had been 
carried about, & the onus under the 
statute had not been discharged by the 
licensee. — Badman v. Allchitrch, 
[19271 S. A. S. R. 174.-~AUS. 

o (p. Ill) 1. Onus of proof,] — 

Where an accused is charged with 
unlawfully keeping liquor for sale <>ho 
mere possession of the liquor is not 
sufficient under Gov. Liquor Act, 
11, S. B. C., 1924, 8. 91, to place the 
onus on him of proving his innocence 
if the liquor was legally purchased by 
him & found in a place where he was 
legally entitled to have liquor.— K. v. 
Ceal (B. C.), [1929] 1 W. W. R. 797.— 
CAN* 

o (p. Ill) ii. Iliif^and udfe.] 

— Deftfl., husband & wife, were charged 
with the offence of unlawfully keeping 
intoxicating liquor for sale m their 
dwelling-house in contravention of 
Liquor Control Act (Ont.). The 
husband was convicted on evidence of 
a sale made by the wife in that house, 
& the wife was acetuitted : 

although she might have been con- 
victed of selling, she was properly 
acquitted upon the charge of keeping 
for sale.— R. v. Hand (1930), .55 Can 

C. C. 65 ; 66 O. L. R. 570.— CAN. 

r (p. Ill) i. J)elcgation of 

authority.) — A delegation by a superior 
oflJoer of authority to execute a writ 
of a«8l.stance issued to him under 
Excise Act, R. S. C., 1927, c. 60, must 
be direct & spcciflcally dh‘ccted to each 
search & seizure authorised, & must 
be exercised with duo iSc proper dis- 
cretion. — R. ex rel. Kelly v. Hobixsky 
(Mon.), [1929] 1 W. W. U. 313 ; 62 
Can. Crhu. Cas. 253.— CAN. 

r (p. Ill) ii. Outside Prtm'nce - — 

Intent to kerp in J*roinnce. 1 — R. v. Hoy, 

1 1931] 1 D. L. R. 1006 ; 2 M. V, 11. 28. 
-CAN. 

ik. Unlawful possession of liguor — 
Evidence,] — Ii. v, Haix (Sask.) (1925), 
45 Can. Crlm. Cas. 147.— CAN. 

2?c COAPT (N. S.) 

(1926), 46 Can. Crlm. Cas. 327.— CAN. 

sm. .1 — R. V. Drltz (Ont.) 

(1927), 47 Can. Crlm. Cas. 250.— CAN. 

tn. Mens rea necessary. ] — 

R. V. Crawford (N. B.), (1927 J 2 

D. L. R. 565 ; 47 Can. Crlm. Cas. 134. 
—CAN. 

go, .] — Rosstoxol, 

R. V. Marquis, K. v, Michaud (N. B.), 
[1929] 1 D. L. R. 745 ; 51 Can. Crlm. 
Cas. 86.— CAN. 

sp. .] — R. V. Godbout 

(N. B.), [1929] 1 D. L. R. 606 ; 51 
Can. CriJsx. Cas. 201.— CAN. 

gq, What amounts to — Posses- 

sion of undrinkabU mash — Conviction 
Quashed,] — R. v, Boonk (Ont.) (1925), 
45 Can. Crim. Cas. 148.— CAN. 

•r. Oin given to patient by 

doctor,}— n, V. Vkrok (N. S.) (1929), 
52 Can. Crim. Cas. 146. — CAN. 

•t* Appeal — Extension of time 

— After sentence partly served — Applica- 
tion refused.]— K, v, Hennkbkkry 
( 1926), 45 Can. Crim. Cas. 166; 58 
N. S. R. 425.— CAN. 


9 v. — — Possession in private guest 
room — What amounts fo.] — M ac- 
Millan r. Bohme (Ont.) (1929), 52 
Can. Crim. Cas. 92. — CAN. 

sw. Conviction under Dominion 

dt; provincial statutes — Validity.] — R. 
V. Boyko (Alta.), [1929] 1 W. W. R. 
929.— CAN. 

sx. Not purchased from Com- 
mission— Onus of proof .] — On a charge 
of unlawfully ha^ng liquor not pur- 
chased from the Commission the fact 
that the liquor was foimd in the 
residence of the accused, a permit 
holder, la not now sufllclont to shift 
back upon the Crown the onus of 
proving that the liquor was not pur- 
chased from the Commission. — R. v. 
Smith, 119291 3 W. W. U. 387 ; 52 
Can. Crim. Cas. 174 ; 38 Man. L. R. 
325.- CAN. 

sy. On Indian reserve — What 

amounts to.] — ^The possession of an 
intoxicant by a white person In the 
temporary or permanent abode of an 
Indian Is not an offence under sect. 
126 (c) of the Indian Act. R. S. C., 
1927, where such place of abode Is not 
on an Indian reserve. The words ** on 
any reserve” In sect. 120 (c), with 
the subsequent words of the sub -sect. 

f ovem the whole sub-sect. — R. v. 

noMPSON (B. C.), [1929] 3 W. W. R. 
333 ; 52 Can. Crim. Cas. 278. — CAN. 

Bz. Improper use of label — Mens rea 
necessary.] — R. v. Savich (Ont.) (1927), 
47 Can. CTim. Cas. 262.— CAN. 

sa. Certificate of analyst — l^esvmp- 
tion arising from.}—l\, v. Johnston 
(Ont.) (1926), 40 Can. Crim. Cas. 360.— 
CAN. 

IT (p. Ill) i. IHght of— By 

Crown.] — R. v. Hodoson (1927), 47 
Can. Crim. Ca.s. 171 ; 59 N. S. R. 202.— 
CAN. 

ff (p. Ill) Ii. To what couH.]— 

R. r. Clark (1879), 44 U C. R. 385.— 
CAN. 

ff (p. Ill) iii. Power of appellate 

court — Cannot review order for destruc- 
tion of liquor,] — Re Khattar, Re 
Thebault, [1927] 2 D. L. R. 647 ; 47 
Can. (Mm. Cas. 184 ; 59 N. 8. R. 191. 
—CAN. 

hh (p. Ill) I. Effect of— 

Licence transferred — Intoxicating Liquor 
iOcncral) Act, 1924 (No. 62 of 1924), 
ss. 16-18.1 — A.-G. (Butler) r. Shee- 
han, [1927] I. R. 546.— IR. 

sb. Information under Excise Act — 
Description of informant — Sufficiency.] 
— Ex p. Henderson. Er p. Broder, 
Et p. .Stewart, Ex p. Joe Go Get, 
[1930] 1 D. L. R. 420 ; 52 Can. Crim. 
Cas. 95.— CAN. 

so. Presumption that informant 

excise officer.] — R. v. Kltsi, [1930] 2 
W. W. Ji. 607 ; 54 Can. C. C. 151 ; 
39 Man. L, R. 199.— CAN. 

gfl, Dismissal of— -Right of town 

<£- mayor to appeal.] — R. e. Lee, [1930] 
2 W. W. R. 15 ; 53 Can. C. C. 255 ; 
24 S. L. R. 384 .- can. 

86. Confiscation of motor vehicle — 
Liquor not found therein — Bui seen to 
he ihroum out.] — R. v. Lewis (N. S.) 
(1929), 52 Can. Crim. Cas. 43.— CAN. 

gf, Owner innocent.] —Where 

the owner of a vehicle is an innocent 
person with respect to a broach of the 
Act by a person to whom ho has 
entrusted the vehicle, I'.c. has been in 
no way' associated with such brt^ach, 
an order for the forfeiture of the vehicle 
should not bo made. — R. v. Howlktt, 
Re Wigmhns & Globe Mortoaob & 
Loan Co.. Ltd., [1930] 3 W. W, R. 
452 ; sub nom. Re R. v, Howlett, 
Ex p, WianiNS & Globe Morigage & 
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Loan Co., 64 Can. C. C. 386 ; 39 

Man. L. R. 206.— CAN. 

8g. Seizure of truck in which liquor 
illegally stored — Truck pro})erty of 
innocent third party — Not liable to for- 
feiture.] — When goods seized imder the 
Excise Act arc the property of an 
innocent third party who has duly 
claimed them In accordance with 
sect, 124 of the Act, they ara not 
subject to forfeiture to the Oown, — 
Re The Excise Aci’ (Man.), [1929] 4 
B. L. R. 154 ; 2 W. W. R. 353.— CAN. 

gp. Liability to ftvfciture.] 

— A vehicle, otherwise undisputably 
liable to forfeiture under s. 181 of 
Excise Act. R. 8. C., 1927, la, on con- 
struction of B. 181 & the Act OB a whole, 
to be held so liable notwithstanding 
that its legal owner had, prior to 
seizure, no notice or knowledge of the 
illegal nse which was being made of it. 
— II. V. Krakowec, Dahlbero & 
Eklund & Continental Guaranty 
CoRPN. OP Canada, Ltd.. (1932] 
8. C. R. 134; 1 D. L. R. 316; 57 
Can. C. C. 96.— CAN. 

ST, .1 — On July 26, 1928, an 

unidentified person rented a certain 
garage, & on the same «lay the truck in 
question heroin was driven into the 
gamgc by U., a hired truckman, & tho 
owner thereof, who looked it. therein. 
Tho truck, i-o the knowledge of 11., had 
on it a ” still ” used or to be uR(*d in 
violation of the Kxciso Act In tho 
production of spirits, & wlilch truck 
was used for removing the still from 
one place to another. On Aug. 1, 
1928, the truck was seized by an excise 
officer, imder sect. 95 (2) of tho Act. 
as forfeiiod. R. pleaded pruiJty before 
the Criminal Cts. of Illegally having a 
still in his possession. Ho w’as con- 
demned & paid the fine. Ho contended 
that a discretion was vesteci in this ct. 
to direct the restoration to him of tho 
truck, os being an iimocent wTongdoer 
& already Bufficicntlv penalised : — 
field : the truck was legally seized Sc 
forfeited & the ot. bad no discretion 
vested in it to remit the penalty. — R. 
V. Rouble, [1931] Ex. C. R. 226.— 
CAN. 

PART XIII. 

sh. Interdiction, order — Removal of — 
Applicant proved fo have refrained from 
drunJeenness for twelve months.] — When 
on an appln. imder Govt,. Liquor Act, 
R. 8. B. C. 1924, c. 1 4 6, s. 69, to a county 
ct Judge to set aside an interdiction order 
it is proved that appet. has refrained 
from drunkenness for at least twelve 
months it Is obligatory on tho judge to 
set Ibc order aside. — Re CJorano, [10281 

2 W. W. R. 695 ; 50 Can. Crlm. Cas. 
199.— CAN. 

aj. Conditions of issue.] — Before 

a person cRn be intei*dict(^ under 
Govt. Liquor Act. R. 8. B. C. 1924, 
c. 146, he must clearly be found to bo 
within the class of perRons who ” by 
oxcossivo drinking, etc.” aro Bubjoct 
to interdiction under .sect. 66 of the 
Act. A magistrate or other inter- 
diction official has no power to mnko 
the order without first giving the person 
against whom tho order is sought an 
opportunity to show cause why It 
should not be made. — R. v. St. Eloi, 
[1928] 2 W. W. R. 692.— CAN. 

PART XIII. SECT. 7. 

p*(p. 433) i. To what court — 

Sittings nearest to place where cause of 
complaint arose.] — R. v, ConwaA" 
(B. C.), 52 Can. Crim. Cas. 161 ; [1929] 

3 W. W. K. 268.— CAN. 

PART XIV, SECT. 1, SUB-SECT. 2i 

f i. Payment for customs 

dues,] — Parkman v, Benoit (P. E. I.), 
[19261 2 D. L. R. 975.— CAN. 
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English and Empire Digest Suppleheih'. 


JUDGMENTS AND ORDERS. 


Part I. — 

14a. OrderofHeglstrar-General— Under Legitimacy 
Act, 1926 (c. 60).] — The re-registration, as 
provided for in the sched. to above Act, 1926, 
of the birth of a child originally ^legitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. — Jones v. Jones (1029), 
98 L. J. P. 74 ; 140 L. T. 647 ; 46 T. L. B. 
292 ; 78 Sol. Jo. 192. 

21, Add, Annotation: — Apld. Northwood v, 
L. 0. 0. (1927), 137 L. T. 49. 


Definitions. 

30a. Order dismissing application to postpone 

hearing of action.] — ^An order made by a 
judge dismissing an application to postpone 
the hearing of an action in his list, & ordering 
appct. to pay the costs, is a “ judgment or 
order,** from which an appealUes by leave to 
the Ot. of Appeal. — ^Maxweix v. Keun, 
[1928] 1 K. B. 645 ; 97 L. J. K. B. 306 ; 188 
L. T. 310 ; 44 T. L. B. 100 ; 72 Sol. Jo. 
48, 0. A. 

44. Add, Annotation : — ^Apld. Be Debtor, [1929] 
2 Oh. 146. 


Part li. — Classification 


52. Add, Annotcdiona : — Refd. The Goulandris, 
[1927] P. 182 ; Ingenohl v. Wing On (Shang- 
hai) (1927), 44 B. P. C. 343 ; Salvesen (or 
von Lorang) v, Austrian Property Adminis- 
trator, [1927] A. 0. 641. 

54a. Decree annulling marriage.] — A decree 

anniiUing a marriage on the ground of im- 
potence is a judgment in rem altering the 


status of the parties. — Inverclyde (other- 
wise Tripp) v, Inverclyde, [1931] P. 29; 
100 L. J. P. 16 ; 144 L. T. 212 ; 96 j. P. 73 ; 
47 T. L. B. 140 ; 29 L. G. R. 363. 

101. Add, Annotation : — Refd. Campbell v, Poliak, 
[1927] A. C. 732. 

127. Add, Annotation : — FoUd. Earl v, Earl & 
Kyle, Earl v, Earl (1926), 96 L. J. P. 23. 


PART I. SECT. 1. 

d i. — — — A wife obtained on 
Nov. 7, 1928, a decree for judicial 
Heparation & costs. Tbo costs were 
taxed, & execution issued on Feb. 22, 
1929, Sc a return nulla bona made three 
days later. In the meantime, she had 
obtained oii Jan. 23, 1929, in the same 
piXKMMkUngs a decree lor permanent 
ajimony, none of which was paid. Her 
husband had conveyed property to 
the other deft, herein on Nov. 26, 
1928, before the costs were taxed : — 
Held : the first mentioned decree was 
a Judgment of the Supreme Ct. & the 
wife was a creditor entitled to invoke 
the provisions of Fraudulent Con- 
veyances Act, H. S. B. a, 1924 (c. 96), 
with respect to said oonveyonce by her 
husband. — Mackey v. Mackey & 
Maoub, [1930J 1 W. W, R. 604 ; 3 
D. L. R. 497 ; 42 B. C. R. 440.— CAN. 


PART II. SECT. 2. SUB-SECT. 1. 

68 I. Final for one purpose — Whether 
fin^ for all purposes,] — Where no 
defence is filed to a statement ot claim 
wWch spedflcally claims damages & 
judgment by default is entered for 
damages to be assessed this Judgment 
precludes deft, from questioning the 
right of pltf. to damages, & leaves the 
quantum of damages the only question 
to be determined. Suoh a Judgment, 
though interlocutory as to the assess- 
ment of damages, is final as to pitf/s 
right to damages. — Hill v, Stephen 
Motor Sc Aero Co., Ltd., (1929 1 3 
p. L. R. 676 ; 2 W. W. R, 97 j 23 
S- k- 5-.552 ; revff,, [1929] 2 D. fj , R. 
556. — CAN. 

65 iii. — .] — Applying 

the rule that when the ct. decides the 
substantial question of liability Sc 
nierely refers the assessment of damages 
to a referee, reserving nothing to itself, 
the Ju^ment ought to be regarded as 
a final Judgment for the purposes of 
appeal : — Held ; on an appeal from 
a judgment in an action for damages 
for the wrongful cutting of timber on 


pltf.'s lands, & for an Injunction, tho 
appeal in question was an interlocutory 
appeal ; Sc the preliminary objection 
that It was out of time was sustained. — 
Mair V . Dcncan Litmber Co. [1928] 
1 W. W. R. 108 ; 39 B. C. R. 260.— 
CAN. 

65 iv. .] — Tho word 

“Judgment** in clause 13 of Lettei-s 
Patent la intended to cover an order as 
well as a decree, but the eflUeot of the 
adjmiioation must be such as to put 
an end to the suit or proceeding so far 
as the ct. before which the suit or 
proceeding is concerned, or if its 
effect, If it is not complied with, is to 
put an cud to the suit or prooeeding. 
If it has tills effect, the adjudication Is 
a judgment, otherwise not. — C uipaju- 
BARAM CHETTYAR V QHETTYAR B’IRM 
(1928), I. L. R. 6 Ran. 703.— IND. 

o (p, 12[0 I. Order on applica- 

tion under Devolution of Esiates Act .] — 
An application on originating notice 
by an administrator for tbo advice of 
the ct. as to w'hether a certain person is 
entitled to share as a beneficiary In 
the estate of an intestate is not inter- 
locutory but final. — Re Johnson 
Estate, Johnson v . Johnson & Wood, 
[19291 3 D. L. R. 80 ; 1 W. W. R. 275 ; 
23 S. L. R. 486.— CAN. 


a I. Order allowing set-off of 

costs .] — Babcock v. Standish (1900), 
19 P. R. 195.— CAN. 

74 HI. .1 — Bulger v. Home 

Insurance Co., fl9271 3 D. L. R. 1044 ; 
[19271 S. O. H. 451 ; on appeal, [1929] 
1 D. L n. 47; tl988) S. d K. 488.— 
CAN. 

1 (p. 180) L Subfect to reference 

to assess damapes .) — where the ot. 
decides the suostantial question ot 
liability in an action Sc merely refers 
the assessment of damages to a 
referee, resorviiLg nothing to itself, the 
judgment should he reg^ed as a 
final indgment tor the purposes of 
appeal.— BosLUNB e. Abbotsford 

O Jl?-' • 2?- J 1 D. L. B. 

279 ; 36 B. O. B. 386.— OAN. 


12 


o (p. 130) 1. .]— In an action 

brought by pltfs. as testamentary 
exors, or trustees, a judgment dis- 
missing a piellmlnary exception to the 
form, alleging that their appointment 
by judges of the Superior Ot. was void 
for want of Jurisdiction, is not a final 
Judgment ** within sects. 2 (e)Sc 36 of 
the Supremo Court Act. — Davis v. 
Royal Trust Co., [1932] S. C. R. 203 ; 
2 D. L. R. 681.— CAN. 

q I. Order fixing remuneration of 

executor.] — Re Davies, Davies r. Dug- 
gan (1927), 38 B. O. R. 249.— CAN. 

q ii. Order directing sheriff to 

proceed with execution.] — Held: the 
order was an Interlocutory order. — 
MainI/AND Potato Committee op 
Direcjtton V. Tom Yee. [19.31] 1 
W. W. II. 529 ; I D. L. li. 990; 43 
B. C. R. 453.- CAN. 


PART II. SECT. 2, SUB-SECT. 6.— A. 

bb I. .] — Pitt, having begun 

on action by a specially Indorsed writ, 
moved before a Judge in chambers 
for speedy Judgment under R, S. C. 
(B. C.), Ord. 14, r. 1, & it was ordered 
that Jud^ient should be entered for 
pltf. for the principal sum Sc that the 
action should proceed as to interest : — 
Held: the order for Judgment was a 
final Judgment. — National Life In- 
surance Oo. V. MoOoubray, [1926] 2 
D.L. R.550; [1926)8.0. R. 277.— CAN. 

kk I. .] — ^An appeal from tho 

Judraent of Appellate Division, Out., 
setting aside the awards of the offloial 
arbitrator fixing the rentals to ho paid 
ux>on the renewal of oertoln leases. Sc 
referring the matter back to him for 
reconsideration, with liberty to supple- 
ment the evidence already mven, 
was quashed tor want of jurisdiction, 
on the ground that tho judgment 
appealed from was not a “ final 


Judgment ** within seots. 2 (b) Sc 30 of 
the Supreme Court Act. — Toronto v, 
Tuompbon, [19301 8. O. R. 120 ; sub 
worn. Re Thompson Sc Toronto, [1030] 
1 D. L. R. 999.-43AN. 



VoL XXX. — Judgments. Osses 15S— 219a. 


Id8« Add* Annotation: — ^Refd. The Lord Strath- 
oona (No. 2), [1926] P. 18. 

176a. — .] — ^Thc ct. will not, in a special 

case, make a declaration of a future right. 

0. made his will as follows : — ** 1 give 
devise & bequeath all my real & personal 
estate whatsoever & wheresoever unto & to 
the absolute use of my dear wife H., her heirs, 
exors., administrators & assigns in full 
conddence that she ‘will do what is right as 
to the disposal thereof between my children 
either in her lifetime or by her will after her 
decease. The construction of this will being 
submitted to the ct. on a special case, to which 
the widow H. was pltf. the children defts. : 
— Held : the widow was unquestionably 
entitled to testator’s estate for her life, but 
the ct. declined to make any declaration as to 
the future rights of the parties or to make 
any order as to costs.-^MiTH v. Gibson 
(1871), 25 L. T. 659 ; 20 W. B. 88. 

184. Add* Annoialiom : — As to (1) Retd. A.- G. for 
Ontario v, McLean Gold Mines, [1927] A. 0. 
186 ; Wigg V* A.-G. of Irish Free State, [1927] 
A. C. 674. As to (2) Apld. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437. Generally, Refd. 
Buislip- North wood Urban District Council v. 
Lee (1931), 146 L. T. 208. 

186. Add, Annotations : — Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37 ; Wigg v. A.-G. of 
Irish Free State, [1927] A. C. 674 ; Grant v. 
Knaresborough U. C., [1928] Ch. 310. 

186a. .] — Upon the establishment 

of the Irish Free State, the two applts., who 
were established civil servants of the Crown, 
were transferred to the service of that State. 
They retired in consequence of the change of 
Government, & being dissatisfied with the 
retiring allowances granted to them by the 
Minister of Finance, they brought an action 
against the A.-G. for the Irish Free State 
claiming declarations as to their rights : — 
Held : applts. could assert their rights by 
an action against the Attorney-General, as 
in Dyson v. A.-G., No. 185. — Wiaa v. A.-G. 
FOR Irish Free State, [1927] A. C. 674 ; 96 
L. J. P. C. 88 ; 137 L. T. 460 ; 43 T. L. R. 
467, P. C. 

187a. .] — Held : an action against the 

Air Council for a declaration that a patent 
was valid was not maintainable. — Rowland 
V, Air Council (1923), 39 T. L. R. 228 ; 67 
Sol. Jo. 366 ; 40 R. P. C. 87 ; on appeal, 
39 T. L. R. 456, C. A. 

187b. S,P, Rowland & Maokenzie-Kennedy v. 
Air Council (1927), 96 L. J. Ch. 470 ; 137 
L. T. 794 ; 43 T. L. R. 717 ; 44 R. P. C. 
453, C. A. 

Anmiatim: — Retd. QUleglian v. Mlniuter of Health (1031), 
47 T. L. B. 439. 

198. Add, Citaiion : — 12 Tax Gas. 160. 

leSa. Must enforce private right.] — What 
weighs with me in the matter is that the right 
in question which pltf. seeks to have set up 
by a declaratory order is not a private right 
at all. Pltf. has no personal right to have 
sewers kept in proper condition. It is a 

sb. Judgment maintaining inscription 
in lnw,]^Bcld : a final judgment. — 

DomNiON Textile Co. v, Skaife, 

[1926] S. C. B. 310.— CAN. 

•d. Jvdamcnt granting deai'ce nisi A — 

Ajpplt. appealed from two jud^ents 
f)f the Ct. of Appeal for Ontario 
in each ease, the 


matter, as Lord Haibbury says, for the 
whole dishnct ; it is a matter committed to 
the special jurisdiction of a department which 
is a Government department who have to 
act* not with regard to the interests of any 
particular individual, but with regard to the 
mterests of the district generally. I am not 
aware that any ct. has ever in such a case 
made a declaration at the suit of a member 
of the public, & still less in a case where, as 
I have saidi I not satisfied that any real 
principle of justice requires the ct. to deter- 
mine the matter (Maugham, J.). — Clare v, 
Epsom Rural Distriot Council, [1929] 

1 Ch. 287 5 98 L. J. Oh. 88 ; 140 L. T. 246 ; 
93 J. P. 67 ; 46 T. L. B. 106 ; 27 L. G. R. 328. 

199. Annotations : — Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1025), 
42 T. L. R. 128. 

Add, Annotation : — Consd. Ruislip-North- 
wood Urban District Council v. Lee (1931), 
146 L. T. 208. 

201. Add, Annotation : — Refd. Ruislip-North- 
wood Urban District Council v, Lee (1931), 
146 L. T. 208. 

202a. Right to proceed to trial — Notwithstanding 
default of defence.] — Where pltf. could not 
have obtained a declaration of the natui‘e 
sought [see Rates &> Rating, No. 1158a, 
post), on a motion for judgment in default 
of defence without evidence, & he was clearly 
entitled to the declaration at the date of the 
writ, subject to liis substantiating his case 
by proper evidence : — Held : be was entitled 
to proceed to trial for that purpose & obtain 
his declaration with costs. — GitANT v. 
Knabesborough Urban Council, [1928] 
Cb. 310 ; 97 L. J. Ch. 106 ; 138 L. T. 488 ; 
92 J. P. 30 ; 44 T. L. R. 224 ; 26 L. G. R. 165 ; 
(1926- 31), 1 B. R. A. 238. 

210. Add, Annotation : — ^Refd. British Trawlers 
Federation, Ijtd. v. London & North Eastern 
Ry. Co. (1932), 48 T. L. R. 491. 

218a. -] — ^A claim for a declai^ation not 

followed by any claim for consequential 
relief is as a rule useless & should be dis- 
couraged. For example, a landlord who 
claims that a tenancy was terminated by 
notice to quit ought to ask for possession. 
Similarly a tenant who relies on a lease void 
at law for want of a seal ought to ask for 
specific performance. — Gray v, Spyer, [1921] 

2 Ch. 649 ; 91 L. J. Ch. 98 ; 126 L. T. 238 ; 
revsd, on other grounds, [1922] 2 Ch. 22, C. A. 

214. Add, Citaiion : — 2 B. R. A. 779. 

219. Add, Annotaiions : — Consd. Ruislip-North- 
wood Urban District Cotmcil v, Lee (1931), 
146 L. T. 208. Refd. Jaeger v. Jae^r Co. 
(1927), 44 R. P. C. 437. 

219a. .] — ^The male deft, owned two fields in 

which were a number of vehicles with 
structures on them or structures on wheels 
which had been vehicles, owned by his wife, 
the other deft., & let by the male deft, to 
ersons who resided in them. Pltf. council 
rought an action in the King’s Bench Div. 
against defts. claiming (only) a declaration 


at trial, granting a nisi agaiuist 

luir in her husband’s action for divorce, 
ec dismiHsing her action for alimony - 
Ifeld : there was Inrisdlction In t.Ms 
cit. i/O entertain the appeal In the 
alimony action ; but not the appeal 
in the dlvoroo aotloii, as the decree nm 
was not a “ final Judgment ” within 
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.Supreme Ct. Act. s. 2 (?j). -Harris 
Harris, [1932] S. C. K. 541 ; :4 

D. L. B. 553.— CAN. 

PART II. SECT. 2. SUB-SECT. 6. 

157 ll. .] — LiflSLirc V, Canadian 

Credit CoRpr^., Ltd., [1928] .3 D. L. K . 
178 ; [1928] a 0. B. 238.-^AN. 
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that these structures were “ temporary build- 
ings ** within Public Health Acts Amendment 
Act, 1907 (c. 53), s. 27. The trial judge made 
that declaration. On appeal it was con- 
tended for defts. (a) that there being a 
remedy provided by sects. 6 & 27 of the Act 
by which pltf. council could sue for penalties 
in a summary manner, there was no juris- 
diction in the High Ct. to ^ant the declara- 
tion ; & (5) that as the council had not claimed 
an mjunction & could not have claimed an 
injunction, which is a remedy for the pro- 
tection of personal and proprietary rights, & 
as there was no actual dispute between the 
parties, there was no jurisdiction in the High 
Ct. to grant the declaration : — Held : (1) this 
case was distinguishable from Barraclough v. 
Brawny No. 222. In that case it was decided 
that where a statute gave a right to recover 
expenses in a ct. of summary jurisdiction 
from a person who was not otherwise liable, 
pltf. had no right to sue for these expenses 
in the High Ct. In the present case by 
sect. 27 (4) of the Act of 1907 pltf. council 
had a right to pull down or remove these 
structures if they were “ temporary build- 
ings ** within the sect, without reference to 
any ct., & there was jurisdiction in the High 
Ct. to grant the council the declaration for 
which they asked: — Held: (2) since 
Guaranty Trust Company of New York v. 
Hannay dc Co., No. 219, & Russian Com- 
mercial dt Industrial Bank v. British Bank for 
Foreign Trade, Ltd., No. 199, R. S. C., Ord. 25, 
r. 5, is shown to be intra vires, & the language 
of that rule must be read in its natural & 
ordinai'y meaning. On the assumption that 
pltf. council in this case could not have 
claimed an mjunction, the High Ct. had 
jurisdiction to make this declaration. — 
Huislip-Northwood Urban District 
Council v. Lee (1931), 145 L. T. 208; 95 
J. P. 164 ; 29 L. G. R. 335, C. A. 

220. Add. Anyiotations : — Refd. The W. H. Randall, 
[1928] P. 41 ; Horwood v. Statesman Publish- 
ing Co. (1929), 98 L. J. K. B. 450. 

222. Add. Annotations: — Consd. Clark v. Epsom i 
R. D. C., [1929] 1 Ch. 287. Apld. Musical I 


Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 40 T. L. R. 
486. Dlstd. Buislip-Northwood Urban Dis- 
trict Council V. Lee (1931), 146 L. T, 208. 
Refd. Wigg V. A.-G. of Irish Free State (1927), 
96 L. J. P. 0. 88. 

224. Add. AnnoicUions : — Refd. Salisbury & Pord- 
ingbridge District Drainage Board v. 
Southern Tanning. Co. (1920), Ltd., [19271 
2 K. B. 566; A.-G. v. Sharp (1930), 99 
L. J. Ch. 441 ; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 485 ; A.-G. v. Premier 
Line, Ltd., [1932] 1 Ch. 303. 

226a. Dramatic & Musical Performers* 

Protection Act, 1925 (c. 46).] — Musical Per- 
formers’ I^OTEcnoN Assocn., Ltd. v. 
British International Pictures, Ltd. 
(1930), 46 T. L. R. 486. 

230. Add. Annotation : — Consd. Everett v. Ryder 
(1920). 135 L. T. 302. 

231. Add. Annotations : — Apld. Groedel v. Hun- 
garian Property Administrator (1927), 44 
T. L. R. 06. Refd. Gropbel v. Hungarian 
Property Administrator (1926), 70 Sol. Jo. 
345 

231a. Power of local authority to pull down 
building.] — Rutslip-Northwood Urban 
District Council v. Lee, No. 219a, ante. 

239. Add. Annotations : — Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58; J'aoger v. Jaeger 
Co. (1927), 44 R. P. C. 437. 

251. Add. Annotation: — Consd. R. v. Grain, 
Ba? p. Wandsworth Grdns., [1927] 2 K. B. 205. 
Refd. A.-G. V. Sharp (1930), 99 L. J. Ch. 441. 

260a. As to validity of foreign Judgment.] — Oii‘- 
cumstances (see Conflict of Laws, No. 
1135a, ante) in which -Held : the ct. had 
power to make the declaration asked for. — 
Ellbrman Lines, Ltd. v. Read (1927), 
44 T. L. R. 7 ; revsd. on other points (1928), 
44 T. L. R. 285, C. A. 

262a. As to whether structure ** temporary build- 
ing."] — Ruislip-Northwood Urban Dis- 
trict Council v. Lee, No. 219a, ante. 


PART II. SECT. 3, SUB-SECT. 6. 

q i. .]— Although pltf. docs not 

€isk for a declaration of title, the ct. 
may make such an order. — M kisneu r. 
Mason, [1931] 2 D. L. K. 15G ; 3 
M. P. li. 427.— CAN. 

r i. .] — The rule that the cts. 

should not be called on to decide 
merely theoretical propositions applied 
to an appln. by the liquidator for the 
approval by the ct. of his action in not 
redeeming certain i>roperty of the co. 
from a tax wile . — lie Orkat Wkst 
Permanent Loan Co., [1928J 3 

V^. W. R. 628.— can. 

sd. Declaratory JtidginetUs Act, 1908 
— Diserciion of court — Aniicipatoru con- 
siructioii .] — The jurisdiction of the ct. 
to give or make a declaratory judgment 


or order under sect. 3 of the above 
Act is discretionary, 8c the ct. will not 
give or make such Judgment or order 
by way of anticipatory interpretation 
or construction of statutory powers in 
the abstract, without knowledge of the 
facts & circumstances under which 
such powers might bo exercised, or 
without any certitude that many of the 
powers will over be exorcised. Neither 
will the ct. exercise its discrotiou to 
give or make any Judgment or order on 
a question of construction which, 
whichever wav it is decided, does not 
necessarily put an end to the litigation. 
— Dairy Proprietary Assocn. (Inc.) 
V. New Zealand Dairy Pboducb 
Control Board, 119261 N. Z. L. K. 
536.— N.Z. 

se. Whether binding on Crown .] — 


The Crown is not bound by the above 
Act, iu a case where the question raised 
iuvoivos a decision affecting a monetary 
claim against the Crown. — McDocoall 
e. A.-G., 1192,5J N. Z. L. II. 104.— N.Z. 


PART VIIl, 

274 Ui. .] — Under Land 

Registry Act, R. S. ». C.. 1924, the 
question of priority as between an 
applicant to rerfster a mtge. & a re(^- 
tcred Judgment creditor is not settled 
by the mere fact of the prior registra- 
tion of the judgment. A mtgee. can, 
if the facts warrant it, secure registra- 
tion in priority to a judgment ros- 
tered after the execution of the mt^. 
— Gregg v. Palmer, [1932] 2 W. W. ll, 
241.— CAN. 
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VoL ZZ3L— Judgments. Oases 882-422a. 


Part IX. — Effect of Judgments and Orders. 

282. Add. Citcdion : — [1925] B. & 0. B. 266. 337. Add, Citation : — reoag. 8. 0. atrf> nont. Be 

320. Add. Annotation ; — ^Reld. Knight v. Knight Sneyd, i’* p. Oxford (Bp.), 52 L. J. Ch. 724. 

(1926), 96 L. J. Ch. 33. 


Part XIII. — Enforcement of 

366a. — .]— GiiiFFi'ras r. Hughes 

(1847), 16 M. & W. 809 ; 4 Cow. & L, 719 ; 

2 New Pract. Oas. 231 ; 16 L. J. Ex. 176 ; 

9 L. T. O. S. 67 ; 11 Jur. 313 ; 163 B. K. 
1418. 

366b. Gibbs v. Flight (1863), 

13 0. B. 803 ; 1 C. L. R. 329 ; 22 L. J. O. P. 

256 ; 17 Jur. 1034 ; 138 B. R. 1417. 371 

368a. — .] — A rule for taxation of costs, & 

an allocatur thereon, do not amount to a 


Judgments and Orders. 

“ rule ” or “ order ” within the above sect., 
so as to be capable of being registered as 
a judgment. — Shaw v. Neai.e (1858), 6 
H. L. Gas. 681 ; 27 L. J. Ch. 444 ; 31 L. T. 
O. S. 190 ; 4 Jur. N. S. 695 ; 6 W. R. 635 ; 
10 E. R. 1422, H. L. ; revsg. on other points 
(1855), 20 Beav. 157. 

After this case add Order of Probate 

Division.] — See Exectjtors, Vol. XXIII., 
p. 281, No 3486.’’ 


Part XVI. — Interest on Judgments and Orders. 

407a. - — Erroneous decree.] — IIamjlton i’. I they bore interest at four per cent. — Lir- 
IToucjuton (1820), 2 Bli. 169; 4 E. R. 290. pard v, Ricketts (1872), L. R. 14 Eq. 291 ; 

11. lu I 41 L. J. Ch. 596 ; 20 W. R. 898. 

AnnotdUion : — CoDSd. Bateman v. Margeriaon (18.'>3), 10 Annotations: — Consd. Eardley r. E^igrlit (1889), 41 Cb. D. 
Bcav. 477. 537, Apprvd. lie Vrax, Savile w. Drax, [1903] 1 Ch. 781. 

419a. — — Costs ordered to be charged on property.] 422a. .] — The ct. will give interest on 

Held : as the costa were an equitable charge, costs payable out of a fund whicfi cannot 


PART IX. SECT. 2. 

0 i . Lands subject to mortgage A — 

Kegistered j iidginetit binds only the 
interest of the debtors existing at the 
time of regLstratiou, & thcivfore can- 
not affect a mtgc. already given by 
debtor before the Judgment, — York- 
sjnuK Guarantee & Securities Corpn. 
r. Edmonds (1900), 7 B. C. H. 348.— 
CAN. 

0 il. lAmds acquired hy debtor 

suhsequenUy to U7i8atisfl€d execution — 
Whether bound hy judgment,] — Bent v. 
Banks^(18J2), 9 N. S. R. (2 N. H. D.) 

o Hi. Entered on warrant of 

attorney — Executed by husband <£.* wife 
— Whettier valid against wife's rexU 
estate.] — When a woman, entitled to 
real estate. Joined with her husband in 
executing a warrant of attorney on 
which a Judgment was entered & 
recorded, In order to bind such real 
estate, tbo Ct. of Probate Is not 
Justified in tivatiug the Judgment a.s 
a nullity . — He Nelson’s Estait: (1856), 
3 N. S. R. (2 Thom.) 1.— CAN. 

0 iv. Subsequent deatJi of debtor 

insolvent' — Right to issue execulwn 
against representative.] — Where a judg- 
ment has been duly recorded in the 
lifetime of a deceased party, & Ills 
estate has been declared insolvent by 
the Probate Ct., an execution may 
nevertheless be lasucd on such judg- 
ment, on a proper suggestion of the 
facts on the record, against his oxor. 
or administrator, but can bo extended 
only on the land bound by such Judg- 
ment. — BURROWES V, ISNOR, Coiig. 
Dig. 570.— CAN. 

PART IX. SECT. 5. 

8g. Unsatisfied judgment — Collateral 
remedies unaffected ,] — A Judgment until 


it is satisfied is but a security for the 
particular cause of action in wliich It 
is recovered, & until then does not 
operate to affect any collateral con- 
current remedy which the creditor may 
have. — CoMAiEHciAT, Life AhsuraaNcb 
Co. OF Canada v, Cadeniiead, I193I] 
3 W. W. R. 653.— CAN. 

PART IX. SECT. 6. 

336 i. Effect of covenant to pay 
interest — Mortgage .] — By a mtge. the 
mtgor. covenant/cd, by a separate 
covenant, to pay interest. Tbo ratgeo. 
obtained judgment e^oinst the mtgor. 
for the principal & interest due : — 
Held : the security of the mtge. was 
not meigod In the Judgment. — 
Lowry v. Williams, [18951 1 I. R. 
274.— IR. 


PART XIII. SECT. 1, SUB-SECT. 1.— 
A. (a). 

sf. General rule .] — ^An action lies on 
a judgment for a sum coi'tain even 
though tho judgment recoverable 
tberclri will have no more bindhig 
effect than tho former judgment ; &' 
tht) ct, has no power to prevent the 
judgment creditor from bringing the 
action & reoovoriug thereon & no power 
to impose terms on him for so doing. — 
Muikitead V. Newman, [1931] 1 

W. W. Jl. 589; 2 D. L. R. 519; 26 
Alta. L. 11. 94.— CAN. 


PART Xm. SECT. 1, SUB-SECT. 2. 

sg. Judgment in favour of legatee of 
one portlier — Against other partner as 
executor — Previous judgments against 
same partner — ISy secured dt simple 
contract creditors .] — Harper v . Hari^ 
(1890), 2 B. O. R. 15.— CAN. 

$h. Judgment obtained by default in 
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Quebec — Defendant resident <£.* served 
with writ in Ontario.] — Deft, who was 
resident & domiciled in the Province 
of Ontario, was serveii there with a 
writ of summons by which an action 
for the price of goods sold & delivered 
was commenced against him in the 
Superior Ct. of Quebec, The cause 
of action arose partly, at least, in 
Ontario. He did not appear, & Judg- 
ment was entered against him by 
default. In an action upon that Judg- 
ment brought in a Division Ct. in 
Ontario by same pltf. against same deft, 
the latter pleaded that tho Quebec 
judgment was of no effect in Ontario, 
& that in truth he wras not indebted to 
pltf . : — Held : the provisions now 
found In .Tud. Act, R. S. O. 1927, c, 88. 
S8. 51, .52, which were enacted by an 
Act of the Province of Canada in 1860, 
23 Viet. c. 21, must be confined to 
actions upon judgments obtained in 
tho Province of Quebec, w'hioh, accord- 
ing to tho principles of international 
law, applicable as between the different 
Provinces of the Dominion, are entitled 
to extra-territorial recognition, i.e. to 
those cases in which tho writ was 
served within the Province of Quebec 
upon a person domiciled & resident 
therein & who owed allegiance to the 
laws of Quebec. — ^Luno v . Lee, [1929] 
I I). L. R. 130 ; 63 O. L. R. 194.— 
CAN. 

fij. Judgment against lands — Enforce' 
ment of — Necessity to sue out exejiiUion.] 
—Bane op Upper Canada v. Beatty 
(1862) 9 Gr. 321.— CAN. 


PART XIV. 

sk. Judgment not registered — I^riorUy 
of moTtgage .] — Mineral PBODuerrs Co. 
V. Continental Trust Co. (1906), 
37 S. 0. R. 517.— CAN. 
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be immediately realised . — Re OAMPBEiJi’8 
Trusts (1871), 19 W. R. 427. 

430. Add. Citatum ;-^16 Asp. M. L. 0. 624. 

436a. .^-Belgian Grain &; Pro- 


duce Oo., I/rD, V. Oox & Oo. (France), Ltd., 
11019] W. N. 317, O. A. 

448a« S. P. Fox v. Charlton, Charlton v. Fox 
(1866), a New Rep. 352. 


Part XVII. — Judicial Decisions as Authorities. 


498a. ] — (1) When any tribunal is bound 

by the judgment of another ct., either superior 
or co-ordinate, it is bound by the judgment 
itself ; & if from the opinions delivered it is 
clear what the ratU) decidendi was which led 
to the jud^ent, then that ratio decidendi 
is also binding. But if it is not clear, then 
it is not part of the tribunal’s duty to spell 
out with great difficulty a ratio decidendt in 
order to be bound by it, 

(2) If a decision of the House of Lords 
rests upon the special & peculiar circum- 
stances of the case, the case does not bind the 
House, or any ct., by a general principle ; 
but if the decision rests upon a general 
doctrine, it binds all cts. & the House, <fe that 
doctrine is part of the law of the land until 
the legislature be moved to interfere. — 
Great Western Ry. Co. v, Mostyn 
(Owners), The Mostyn, [1928] A. 0. 67 ; 
97 L. J. P. 8 ; 138 L. T. 403 ; 92 J. P. 18 ; 
44 T. L. R. 179 ; 26 L.G. R. 91 ; 17 Asp . 
M. L. C. 367, H. L. 

606. Add. Annotation : — Befd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 

506a. .] — It is the duty of a judge to ascer- 

tain the construction or the instrument before 
him, & not to refer to the construction put by 
another judge upon an instrument, perhaps 
similar, but not the same. The only result 
of referring to authorities for that purpose is 
confusion & error, in this way, that if you 
look at a similar instrument, & say that a 
certain construction was put upon it, & that 
it differs only to such a slight degree from 
the document before you, that you do not 
think the difference sufficient to alter the 
construction, you miss the real point of the 
case, which is to ascertain the meaning of 
the instrument before you. It may be quite 
true that in your opinion the difference 
between the two instruments is not sufficient 
to alter the construction, but at the same time 
the judge who decided on that other instru- 


ment may have thought that that very 
difference would be sufficient to alter the 
interpretation of that instrument. T ou have, 
in fact, no guide whatever ; Sc the result, 
especially, in some cases of wills, has been 
remarkable. There is, first, document A., 
Sc a judge formed an opinion as to its con- 
struction. Then came document B., & some 
other judge has said that it differs very little 
from the document A., not sufficiently to 
alter the construction, therefore, he construes 
it in the same way. Then comes document 
C., Sc the judge there compares it with 
document B., Sc says it differs very little, 
therefore, he shall construe it in the same way ; 
Sc so the construction has gone on until we 
find a document which is in totally different 
terms from the first, & which no human 
being would think of construing in the same 
manner, but which has by this process come 
to be construed in this manner (Jessel, M.R.). 
— Aspden V. Seddon (1874), 10 Ch. App. 
390, n. ; 44 L. J. Ch. 361, n. ; 31 L. T. 626 ; 
on appeal (1876), 10 Oh. App. 394, L. JJ. 

Annotation : — Apld. Re Whitlnsr, Ormond v. Do Launay 
(1913), 82 L. J. Ch. 309. 

606b. Cases decided on demurrer.] — Todd v. 
Flight, 9 C. B. N. S. 377, was decided on 
demurrer ; that is to say, if statements in 
the declaration were true, did they give a 
right of action against deft. ? And cases 
decided on demurrer in that way are not 
authorities for wliat would be the case if 
there were other statements in the declara- 
tion. They are authorities on the question, 
statements in the declaration being taken as 
true : Do they give a cause of action ? 
(Scrutton, L.J.). — St. Anne’s Well 

Brewery Go. v. Roberts (1928), 140 L. T. 
1; 92 J. P. 180; 44 T. L. R. 703; 20 
L. G. R. 638, 0. A. 

617a. .] — It is difficult to know the circum- 

stances in which, in the course of the hearing 
of a cose, a judge makes an interlocutory 
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sa. From date of order.] — Pltfs. 
brought an action to recover a liqui- 
dated Bum. Deft, defended the action, 
ife delivered a counterclaim. A con- 
Bent was entered Into between the 
parties, by which it was provided that 
all proceedings in the action should be 
stayed upon certain terms. By these 
terms deft, agreed to pay to pltfs. a 
certain sum by Instalments, 8c If tho 
Instalments should bo In arrear for 
more than seven days, the balance 
then due should immediately become 
Tiayable by deft. Deft, was to with- 
draw hla counterclaim, & the consent 
was to bo made a rule of ct. An order 
was subsequently made staying the 
action on tluiso terms. Default having 
been made by deft. In the payment of 
the instalments, a writ of /?. fa. was 
issued, directing the sherlfl t <3 levy 
execution on the goods of deft, for a 
certain sum, which included the 
balance then duo & interesFt thereon at 


the rate of 4 per cent, per annum from 
the date of the said order of the ct. 
Deft, applied for an injunction to 
restrain the shertS from acting under 
the ft. fa ; — field : since the order of 
the ot. was one for the payment of a 
sum of money, it followed that interest 
was leviable at 4 per cent, per annum, 
8c that It ran from the date of the order. 
Accordingly the amount for which the 
ft. fa. was issued was correct. 8c the 
sheriiT could not be restraincHi by In- 
junction from levying execution. — 
Farbenbloom V . MoREn (Glahoow), 
Ltd., 8c Sueiilock, (1930J I. It. 

IR. 

PART XVII. SECT. 1. 

p i. ' — .b should i)e very 

(iareful about applying to tills t5utuitry 
English decisions in regard to con- 
structive notice, & should do so only 
when they ore quite suiti that the 
circumstances ore really similar. — 
Kalyani V , Kribhnan Nambtar (1932), 
1. L. 11. 66 Mod. 619.~-1ND. 
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p ii. — The Indian income tax 

Act dllTcrs materially from the English 
income tax statutes, at any rate in 
tho present case, decisions under the 
Engush statutes are of little assistance 
in applying tho Indian Act. — Income 
Tax Comb. v. Shaw, AVaju.ack 8:, Co. 
(1932), 59 L. Ii. Ind. App. 206.-’ IND. 

r i. .] — ^It is well settled by 

judgments of the Privy CJounoil both 
that sect. 11 of Code of ClJivll 1^)- 
cednre, 1908, is not exhaustive of the 
subject of res jwiicata, 8c that for the 
general principles applicable thereto it 
is legitimate to refer to decisions in the 
ICngllsh cts.- Munni Bibi v. Tiri/)KT 
Nath (1931), r.S h. ll. lud. App. 158, 
P. O.—IND. 

494 I. What part of decision binding 
— Only ratio decidendi.] — Only the 
principle upon which a case is decided 
is biuding upon a court of co-ordinate 
Jurisdiction 8l inferior cts. — Re Ma 
Mta t?. Ma Th»in (1920), I. L. R. 4 
Ban. 31 a.— IND. 
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observation, & I think it would be most 
unsatisfactory to rely upon such an inter- 
locutory observation as an authority which 
binds me (Bennett, J ,). — Re Burradon & 
CoxLODGB Coal Co., Ltd., Martin’s Bank, 
Ltd« V. Burradon A: Coxlodge Coal 
Co., Ltd. (1930), 23 B. W. C. 0. 7, 0. A. 

525a. •] — ^In doubtful cases the cts. attach 

some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of Lords nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling cases of much higher 
authority than the decision in this case 
[Birkenhead Guardians v. Brookes (1900), 95 
L, T. 359, decided by Ridley & Darling, JJ.] 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wrong (Scrutton, L..T.). — 
Pontypridd Union v. Drew, [1927] 1 K. B. 
214 ; 95 L. J. K. B. 1030 ; 138 L. T. 83 ; 90 

J. P. 169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 
24 L. G. R. 405, C. A. 

526a. .] — Great importance is to be attached 

to old authorities, on the strength of which 
many transactions may have been adjusted & 
rights determined. But where they are 
plainly wrong, & especially where the subse- 
quent course of judicial decisions has dis- 
closed weakness in the reasoning on which 
they were based, & practical injustice in the 
consequences that must flow from them, I 
consider it is the duty of this House to over- 
rule them, if it has not lost the right to do so 
by itself expressly affirming them (Lord 
Loreburn, 0.). — West Ham Union v. 
Edmonton Union, [1908] A. C. 1 ; 77 L. J. 

K. B. 85 ; 98 L. T. 1 ; 72 J. P. 9 ; 24 T. L. R. 
108 ; 6 L. G. R. 39, H. L. 

Annotation : — Consd. Bourno v. Keane, [1929] A. C. 815. 

529a. Original construction erroneous.] 

— Originally, the Act of Parliament in 
question did not receive that construction 
which the language put seems to warrant ; 
but we are bound by the weight of authority, 
& however we may regret that the true 
construction of the Act seems, to have been 
departed from, wo cannot now put that 
construction upon it which, unfettered by 
authority, we might be inclined to do (Hul- 
LOCK, B.). — Booth v, Ibbotson (1827), 1 
Y. &J.354; 148B. R. 707. 

542. Add, Annotation : — Held. United States Ship- 
ping Board v, Strick, [1920] A. 0. 545. 

551. Add, Citations [1926] A. 0. 545 ; 31 Com. 
Cas. 357 ; 17 Asp. M. L. 0. 40. 

559a. Affecting revenue.] — Tax cases ought not to 
be unsettled (Lord Sumner). — Smith (John 
& Son V, Moore, [1921] 2 A. C. 13 ; 90 

L. J. P. 0. 149 ; 125 L. T. 481 ; 37 T. L. R. 
613 ; 65 Sol. Jo. 492 ; 12 Tax Cas. 286, H. L. 


669a. .] — Where a broad principle has 

been decided by the House of Lords it is very 
undesirable that it should be frittered away 
by fine distinctions (Lord Cave, 0.). — 
Newton v. Guest, Keen Nbttlbfolds, 
Ltd. (1926), 135 L. T. 386 ; 70 Sol. Jo. 689 ; 
10 B. W. 0. 0. 119, H. L. 

Annotations: — Apid. Robertson u. S.S. Appalachee, Rovirat?. 
S.S. Appalachee (1920). 100 L. T. 488 ; Moulo v. Mormlto 
Food Extract Oo. (1927), 20 B. W. 0. 0. 446. 

569b. .] — When a question of law has 

been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened. or frittered away by fine distinc- 
tions (Lord Cave, 0.). — Jones v. South- 
West Lancashire Coal Owners* Assocn., 
[1927] A. C. 827 ; 96 L. J. K. B. 894 ; 137 
L. T. 737 ; 43 T. L. R. 725 ; 71 Sol. Jo. 680 ; 
sub nom. Thomas v, Evans (Richard) & Co. ; 
Jones v. South-West Lancashire Coal 
Owners’ Assocn., 11 Tax Cas. 790, H. L. 

569c. .] — Great Western Ry. Co. v. 

Mostyn (Owners), The Mostyn, No. 498a, 
ante, 

573a. _ “Decisions of the House of Lords 

upon matters of fact are not binding upon 
the House or upon any other ct. Decisions 
of the House oi Lords upon matters of law 
are binding upon the House itself, &, of 
course, upon any subordinate tribunal. 
(Scrutton, L.J.). — Wilkinson v, Sibley & 
Donovan, [1932] 1 K. B. 194 ; 101 L. J. K. B. 
26 ; 146 L. T. 1 ; 95 J. P. 208 ; 29 L. G. R. 
633; 2 B. R. A. 926, 0. A. 

573b. Decision on question of fact.] — Wilkinson 
V, Sibley & Donovan, No. 573a, ante. 

577. Add. Annotation : — Refd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. 

588a. .] — A decision of the appellate ct. in 

a colony which is regulated by English law is not 
assumed to be wrong, because it conflicts with 
a decision of the Gt. of Appeal in England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Council. — Robins 
V , National Trust Co., [1927] A. C. 515 ; 
96 L. J. P. C. 84 ; 137 L. T. 1 ; 43 T. L. R. 
243 ; 71 Sol. Jo. 158, P. C. 

Annotation : — Refd. Pope Appliance Corpn. v, Spanish River 
Pulp & Paper Mills, [19291 A. C. 2G9. 

5ggb. .] — Great Western Ry. Co. v. 

Mostyn (Owners), The Mostyn, No. 498a, 
ante. 

588c. Decision on question of law.]-“WiLKiNSON 
V. Sibley & Donovan, No. 673a, ante. 

588d. Decision on question of fact.]— Wilkinson 
V, Sibley & Donovan, No. 573a, ante. 

595a. Question of maritime law.]— A judgment of 
the House of Lords upon a proper maritime 
question, whether given in an English or in 
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548 ii. .] — The cts. must always 

lieeitate to overrule decisions which 
are not manifestly erroneous & mis- 
chievous, which have stood for many 
years unchallenged, & which from thoir 
nature may reasonably bo supposed to 
have affected the conduct of a large 
portion of the community in mattera 
relating to rights of property. — 
Mukhpeo Sinoh V . Hajukh Kara van 
SiNOH (1932), I, L. R. 11 Pat. 112.— 
IND. 

PART XVH. SECT. 4, SUB-SECT. 1.— 
B. 

•m. On colonial cowl -^Contrary 

J.S. 


decision of Privy Council.]— ^OBB v. 
Rock WOOD Rural Credits Society, 
No. 603 ii, post.— CAN. 

an. On Supreme Court of Cana^.l— - 
Tho Supi*eme Ct. of Canada is not bound 
by or subject to tho decisions of tho 
House of I/ords unless & until the 
Parliament of Canada shall so declare, 
that Parliamont being now, as the resnjt 
of tho Imperial Oonferonoo of 19-i6» 
tho only autliorlty which lioa juris- 
diction to make such a binding declara- 
tion upon tho cts. of thls^ nation ; & 
where a decision of the Supreme Ct. 
is now found to be in conflict with a 
decision of the House of Lords tho law 

17 


ts declared by the former should bo 
ollowed by the other cts. in Canada. — 
Skoroia Construoi’ion Co. v, Paoifio 
3reat Eastern Ry. Co., [1929] 1 
3. L. R. 77 : [1928] 3 W. W. R. 460 ; on 
ppeal, [1920] 4 D. L. R. ICl ; S. C. R. 


Bp. On iMud Valuation Apical 
Court— Questions of (icroiinflf. ]— The 
Land Valuation Appeal Ct. in deciding 
questions of derating under Rating & 
valuation (Apportionment) Act, 1928, 
will follow decisions of the House of 
Lords where applicable. — ^A berdkk.v 
Assessor V. Collie, [1932] S. C. 304.— 
SCOT. 
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a Scottish appeal, is of equal authority in 
all the Admlty. Ots. of the kingdom. — 
OmiRiE V. McKnioht, [1897] A. 0. 97 ; 60 
L. J. P. 0. 19 ; 75 L. T. 467 ; 13 T. L. B. 
53 ; 8 Asp. M. L. O. 193, H. L. 

jnnotaiian : — ^Befd. Blalrmore S.S. Co, u. Macredlo, (18981 
A. O. 693. 

597, Add. Annotations : — Consd. Barton-upon- 
Irwell Union v, Wycombe Union, [1926] 2 

K. B. 3. Refd. Wycombe Grdns. v. Bajton- 
upon-Irwell Grdns. (1926), 43 T. L. R. 89. 

600. Add. Annotation: — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A, C. 243. 

601. Add. Annotation : — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

602. Add. Annotnlion Refd. Be Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T, L. R. 67. 

603a. .] — The English cts. ai’e not bound 

by the judgments of the Privy Council. 
They pay them the greatest respect, but 
there are numerous cases where the House of 
Lords has declined to follow judgments of 
the Privy Council (Scbutton, L.J.). — 
Service v, Sundbll (1920), 99 L, J. K. B. 
55 ; 46 T. L. R. 12 ; 73 Sol. Jo. 729, C. A. 

604. Add. Annoiaiion : — Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 

606. Add. Annotations : — Consd. Venn v. Tedesco, 
[1926] 2 K. B. 227 ; Lynn v. Bamber, [1930] 
2 K. B, 72. 

608. Add. Ciiati07Vi 95 L. J. K. B. 866 ; 90 
J. P. 185 ; 42 T. L. R. 478 ; 24 L. G. R. 496. 
Add. Annotation: — Refd. Lynn v. Bamber, 
[1930] 2 K. 13. 72. 

608a. .] — Now ought 1 to follow BulWs 

Case ? It is not technically binding on me. 

. . . Tn luy view, the decision of the Privy 
Council in BulWs Case is one which should be 
followed. It accords with equity principle. 
Ji is supported by powerful opinion & 
decisions. It is agreeable to good sense & 
justice with respect to fraud. I therefore 
hold that it represents the existing law in 
these cts. (McCardie, J.). — Lynn v. Bamber, 
[1930] 2 K, B. 72 ; 99 L. .T. K. B. 604 ; 143 

L. T. 231 ; 46 T. L. R. 367 ; 74 Sol. Jo. 298. 

609. Add. Annotations : — Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227 ; Lynn v. Bamber, [1930] 
2 K. B. 72. 

614a. Colonial appellate court,] — Robins v. 

National Trust Co., No. 588a, ante. 

615a. .J — As a rule, this ct. ought to 

treat the decisions of the Ct. of Appeal in 


ChaooLcerv as bindtog authorities, but we are. 
at liberty not to do so where there is a 
sufficient reason for overruling them (Cotton, 
L.J.). — Mills v. Jennings (1880), 13 Oh. D. 
639 ; 49 L. J. Oh. 209 ; 42 L. T. 169 ; 28 
W. R. 549, C. A. 

616. Add. Annotation: — Consd. Morgan v. Pro- 
vincial Insurance Co. (1932), 147 L. T. 62. 

eiSa. Exchequer Chamber.] — A decision of 

the Exchequer Chamber ... is an authority 
binding the English cts. up to & including the 
Ct. of Appeal {per Cub.). — ^Mainb & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631 ; 98 L, J. P. 0. 146 ; 141 
L. T. 370, P. C. 

624a. Question of fact.] — A decision of the 

Com’t of Appeal on fact is not binding on any 
other court, except as between the same 
parties. When the decision is that from 
certain facts certain ' legal consequences 
follow, the decision is, I think, binding on 
the Court of Appeal in any case raising sub- 
stantially similar facts (Scrutton, L.J.). — 
Nbwsholmb Bros. v. Road Transport & 
General Insurance Co., [1929] 2 K. B. 
356 ; 98 L. J. K. B. 751 ; 141 L. T. 670 ; 46 
T. L. R. 573 ; 34 Com. Cas. 330, C. A. 

628a. .] — (1) Where a Ct. of Appeal has 

before it a series of judgments of the Ct. of 
Appeal which do not appear to be consistent 
with each other, A. the later judgment was 
given when the Lords Justices were not aware 
of some of the previous decisions, in sucli 
circumstances, as a matter of judicial comity, 
it is open to the ct. to consider all the previous 
decisions of the Ct, of Appeal & to form its 
own views as to which are the more accurate 
A which it shall follow. 

(2) A Ct. of Appeal consisting of three 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by two 
Lords Justices (Atkin, L.J.). — Guiskie v. 
Watkins, [1927] 2 K. B. 181 ; 96 L. J. K. B. 
469; 137 L. T. 132; 43 T. L, R. 314; 71 
Sol. Jo. 192, C. A. 

828b. Conflicting decisions.] — Glaskie v. 

Watkins, No. 628a, ante. 

628c. .1 — Observations by Scrutton A 

Sargant, L.J.r,, where there were con- 
flicting decisions of the Ct. of Appeal as to the 
construction of a rule of ct., on the right of 
the ct. to consider A decide the matter for 
itself. — Smith v. Schilling, [1928] 1 K. B. 
429 ; 97 L. .1 . K. B. 276 ; 138 L. T. 475 ; 44 
T. L. R. 100, 0. A. 

629a. Court of Criminal Appeal.]-r«-PRAoncB 

Note (1928), 20 Cr. App. Rep. 186. 
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603 ii. Crmtrary decision 

by Hov-st of Lords .] — While a deolslon 
of the Privy Council on a point actually 
decided by it Is bindlngr on a Canadian 
ct., even though there is a contrary 
decision on the same point by the 
House of Lords, yet where a statement 
of law cited from a Judgment of the 
Privy Council Is merely a dictum, 
the C^anadlan ct. is free t/O follow the 
House of Lords. — Lonn v, RocKWOon 
llCRAL Credits Sooiei"!", (192CJ 2 
H. L. II. 819 ; [19261 2 W. W. li. 1 ; 
35 Man. L. 11. 499.— CAN. 

603 ill. .1— Whore 

Canailian law with rcKpoct to the 
subject in hand is EngUsh law, ^ a 
point thereof has been decided In f»ne 


way by the I*rivy Council & Bubso- 
quently In a oontrai*y way by the 
House Of Lords In a decision in which 
it expressly states In what respect the 
Privy Council erred, a Canadian ot. 
must apply the law as so settled by 
the House of Lords. — Will v. Bank 
OF Moniheal, [1931 1 2 W. W. R. 364 ; 
3 I). L. H. 526.™ CAN, 

603 Iv. Courts in India .] — 

A decision of the Privy Council binds 
all the cts. in India, at any rate as soon 
OB the decision Is promulgated Sc comes 
to the knowledge of a ct. In India. — 
Ningappa Mabbasappa Ablbshvar 
tj. Qtanaji Pouraji Marwadi (1026), 
I. L. R. 51 Bom, 231.— IND. 

603 V. .1 — The 

decisions of the Privy Council are 

18 


absolutely biuding on all ots, in India. 
— lie Ma Mya V. Ma Thbin (1926), 
I. L. R. 4 Ran. 818.— IND. 
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624 iv. .] — A decision of the 

Appellate Dlv. is binding on It & on 
trial Judges within the province, unless 
& until it is overruled by a higher ct* 
The belief that a higher ct. would take 
a dlflortmt view from that expressed 
by the Appellate Div., though founded 
on general reasoning In other oases 
decided by the higher ot., is not a 
sufficient reasoning for not following 
the decision of the Appellate Dlv. — 
Dowsett V. EPMUNDa (Alta.), JI926J 
4 D. L. R. 796 ; (1926J 3 W. W. R. 
447 ; 46 Can. Ortm. C3as. 330.— CAN. 
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6dOa. Exeliequer Chamber.] — Maine & New 
BEX7NJ3WICK Blbctbicai. Poweb Oo. v. Hart, 
No. 618a, ante, 

631a. Colonial appellate court.] — Kob- 

INS t>. Nationai. Trust Oo„ No. 688a, ante, 

681b. Question of fact,] — Nbwbhoimb Bros. 

V. Boau Transport & Gbnbrai. iNStrBANCE 
Co., No. 624a, ante, 

642. Add, Annoicdion : — ^Refd. Lowther v, Clifford, 
[1927] 1 K. B. 180. 

642a. Conflicting decisions.] — ^Where there 

are two previous decisions of the Div. Cb., 
one of which was decided by a ct. of two 
judges &; the other by a ct. of three judges, 
the ^e of the Div. Ct. is to respect the 
decision of the ct. of three judges. — D b 
Vries v, Smau^bidoe, [1928] 1 K. B. 482 ;* 
97 L. J. K. B. 244 ; 138 L. T. 497, C. A. 

g42b. .] — Observations, where there were 

two inconsistent lines of authorities as to the 
construction of Kent Kestriciion Acts, on 
the duty of the ct. to consider & decide the 
matter for itself. — R atkinsky v, .Jacobs, 
[1929] 1 K. B. 24 ; 97 L. J. K. B. 660 ; 138 
L. T. 739 ; 92 J. P. 142 ; 44 T. L. B. 548 ; 
72 Sol. Jo. 364 ; 26 L. G. R. 380, D. 0. 

661a. .] — When there is the decision of a ct. 

of co-ordinate jurisdiction upon the point, 
unreversed by a ct. of error, we ought to 
consider ourselves bound by it (Wilde, C..T.). 
— Barker v. Stead (1847), 3 0. B. 946 ; 
5 Ry. Can. Oas. 45 ; 16 L. J. 0. P. 160 ; 
8 L. T. O. S. 390 ; 11 Jur. 90 ; 136 E. R. 
379. 

g69a, Law of Property Acts.] —Where 

a learned judge, after consideration, has come 
to a definite decision on a matter arising out 
of this exceedingly complicated & dilficult 
legislation [the Law of Property Acts], it is 
very desirable that the ct. should follow that 
decision (Maugham, J.). — Re Smith, Vincent 
v. SMira, [1930] 1 Ch. 88 ; 99 I.. J, Ch. 27 ; 
142 L. T, 178. 

679a. -.] — SembU : a decision of the Exchequer 

Chamber, where the judges were equally 
divided, will bo regarded as binding on the 
Ct. of Appeal. — Hart v, Riversdai^e Mill 
Co., [1928] 1 K. B. 176 ; 96 L. J. K. B. 691 ; 
137 L. T. 364 ; 01 J. P. 135 ; 43 T. L. R. 396 ; 
71 Sol. Jo. 407, 0. A. ; on appeaJ from S. 0. 


8tdt nom, Biversdale Mill Co. v. Hart, 
[1927] 1 K. B. 024, D. C. 

680a. .] — If one authority were produced to 

me, & my own opinion were the other way, 
I would not follow that authority ; but if the 
authorities are numerous, I admit that I 
must be bound (Jbssel, M.R.). — Re Bethlem 
Hospital (1876), L. R. 19 Eq. -467 ; 
44 L. J. Ch. 406 ; 23 W. R. 644. 

Annotation : — ^ftefd. Ex p, St. Katherine Hospital (1881), 

17 Ch. D. 378. 

685a. -.] — Of course, if other judges 

have expressed different views as to the 
construction, So their decisions are binding 
on this ot., this ct. has simply to bow & 
submit, whatever its own opinion may be 
(Jbssel, M.R.). — Re Weight, Ex p, Willey 
(1883), 23 Ch. D. 118 ; 62 L. J. Ch. 646 ; 48 
L. T. 380 ; 31 W. R. 563, 0. A. 

f^^ivtiatioTM Dasbwood v. Mafmlot}, [1891] 3 Ch. 

306. Befd. Bourne v. Keane, [1919] A. C. 81.5. 

705a. Tax cases.] — One ought, 

especially in tax cases, which apply equaUy 
in Scotland So in England, to pay the very 
greatest deference to decisions of the Scottish 
cts. (Greer. L.J.). — Shanks v. Inland 
Revenue Comrs., [1929] 1 K. B. 342; 98 
L. J. K. B. 341 ; 140 L. T. 167 ; 14 Tax Cas. 
249, C. A. 

Annotathm : — Befd. 1. R. Comrs. v. Miller, [1930] A. C. 222. 

705b. .] — Although I think it is quite 

true that the general considerations on 
which this case falls to be determined are 
the same in Scottish & English law, it is 
quite a different thing to say that Scottish 
So English law are as much the same that 
you can quote cases So make them Scottish 
authorities (Lord Dunedin ). — Leitch 
(W iLiAAM) So Co., Ltd. v, Lkydon, Barr 
(A. G.) So Co., Ltd. v, MacGeoghegan 
[1931] A. 0. 90; 100 L. J. P. C. 10; 144 
L. T. 218, H. L. 

707a. Rating & Valuation (Apportion- 

ment) Act, 1928 (c. 44).] — We have before us 
a volume containing nearly one hundred 
Scottish decisions, many of them relating to 
trades So hereditaments very similar to those 
coming before the English cts. The English 
cts. are not, of course, bound by those 
decisions, though they are naturally care- 
fully considered by us ; for it is eminently 
undesirable tliat exactly similar heredita- 


681 lii. .] — decision of 

the English Ct, of Appeal, which is not 
In conlliot with a decision of the 
Supreme Ct. of Canada & has not been 
departed from bv the Privy Council 
or overruled by the House of Lords, Is 
binding on the K. B. of Manitoba with 
respect to the Interpretation of an Act 
in the same terms as those of the Act 
Interpreted in the Ct. of Appeal’s 
decision, even though that decision is 
contrary to one given by a Ct. of Appeal 
of another province. — Lowery • v, 
Lamont (Man.), [1927] 1 D. L. R. 669 ; 
11927] 1 W. W. R. 95.— CAN. 

t i. .] — Dowsett V. Edmunds 

(Alta.), No. 624 Iv, ante, — CAN. 

f ii. d — Decisions of the highest 

ct. of a province are absolutely binding 
on all subordinate ots. in that provinoo. 
—Re Ma Mya v, Ma Thbin (1926), 
I. L. B. 4 Ran. 313.— IND. 


PART XVII. SECT. 4, SUB-SECT. 6. 

641 i. On another Divisional Court-- 
Court equaUy d^lon 

of an eaually divided Div. Ot. Is binding 
on all Div. Cts.— Dbibooll v, OoLunn, 


[1926] 2 D. L. R. 428 ; 68 O. L. R. 444. 
—CAN. 

645 i. Court equally divided,] — I’he 
decision of a Divisional Court, though 
the result of an equal division of 
opinion, is, by the Judicature Act, 
8, 31 (1), binding on another ct. of 
co-ordinate junsdiotion, & must be 
followed unless it may be departed 
from by the concurrence of the judges 
who gave the earlier decision. — 
Donald v, Lewis, 11929] 4 D. L. R. 
.351 ; 64 O. L. R. 301 ; affff,* [1929] 1 
D, L. R. 649 ; 63 O. L. il. 310,— 
CAN. 

PART XVII. SECT. 4, SUB-SECT. 6. 

sn. On court if self.] — The ct. having 
reached the oonclnslon that its previous 
decision was erroneous, refused to 
foUow it.— R. V. Thompson. [1931] 2 
D. L. R. 282 ; 1 W. W. U. 26 ; 55 
Can. C. C. 33 ; 39 Man. L. R. 277.— 
CAN. 

PART XVII. SECT. 4. SUB-SECT. 7.— 
A. 

653 i. General rule.]— Where ots. 
have co-ordinate jurisdiction the 
praotioe in India appears to bo that 
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the docisiouB of one such ot. are not 
regarded as binding another . — He Ma 
Mya V. Ma Tuein (1926), I. L. H. 4 
Ran. 313,— IND. 

io. Applicaivm to High Court — 
Applicaiitm previously refuse by 
Supreme Court .] — An appln. pursuant 
to Scrvicjc & Execution of Process Act, 
1901-1924, s. 19. for leave to execute 
In Victoria a writ of attachment issued 
out of the Supreme Ct. of Now South 
Wales having been refused by the 
Supreme Court of Victoria, an appln. 
under the same section was made for 
leave of a justice of the High Ct. to 
execute the writ in any state other 
than New South Wales : — Held : the 
High Ct. ought not to make an order 
which had been refused bv a ct. of 
co-ordinate jurisdiction in the matter 
on facts identical with those brought 
before the High Ct. — Jones v, Jovks 
(1928). 40 C. L. R, 315; [1928] 

V. L. R. 112 ; [1928] Argus L. R. 45.— 
AUS. 

PART XVII. SECT. 4, SUB-SECT. 7.— 
D. 

698 li. S, P, Ross V, FiSKT, [1926] 
3 U, L, R. 289 ; [1926] 2 W. W. R. 
428 ; 80 Saak. L. R. 553.— CAN. 
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ments should be derated in Scotland but not 
in England (Scrxitton, L.J.). — Stoke-on- 
Tbent Revenue Officer v, Stoke-on- 
Trent Assessment Committee Potteries 
Electric Traction Co., etc., etc., [1931] 
1 K. B. 385 ; 100 L. J. K. B. 1 ; 143 L. T. 
660 ; 94 J. P. 177 ; 28 L. G. R. 660, 0. A. ; 
on appeal, [1931] A. C. 161, H. L. 

709a. .]— Decisions of the cts. in Ireland 

arc not binding on an English ct., & if they 
conOict with decisions in England, or if they 
are not consistent with the ct.'s view of the 
English law, the ct. will decline to follow 
them. — Re Inman, Inman v. Inman, [1903] 
1 Ch. 241 ; 72 L. J. Ch. 120 ; 88 L. T. 173 ; 
61 W. R. 188 ; 47 Sol. Jo. 92. 

714. Add, Citations 95 L. J. K. B. 936 ; 135 
L. T. 618 ; 42 T. L. R. 609 ; 70 Sol. Jo. 
734, 0. A. ; affd, sub nom, Newcasti^e 
Breweries, Ltd. v. Inland Revenue Comrs. 
(1927), 96 L. J. K. B. 736 ; 137 L. T. 426 ; 43 
T. L. R. 476; 12 Tax Cas. 927, H. L. 

718. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927). 96 L. J. K. B. 930. 

728a. Shipping decisions.] — American 

shipping decisions, while treated with great 
respect, do not necessarily control the 
shipping decisions of the English cts. — 
Gosse Miu^rd V. Canadian Government 
Merchant Marine, [1928] 1 K. B. 717 ; 138 
L. T. 421 ; 44 T. L. R. 143 ; 17 Asp. M . L. C. 
386 ; 33 Com. Cas. 139, 0. A. ; suh nom. 
Gosse Mitjlakd v, Canadian Government 
Merchant Marine, American Canning Co. 
V. Canadian Government Merchant 
Marine, 97 L. .T. K. B. 193 ; o?i appeal 
[1929] A. C. 223, H. L. 

739a. Discrepancy between reports.] — AVhere a 
-case was reported in 1893 both in the Law 
Reports & in the Law Times, & the reports 
differed both in the narrative of facts & in 


the words of the judgments. Lord Buck- 
master assumed that in the Law Reports 
there was a revision by the judges of the 
judments that they delivered & accepted 
that as an authoritative statement. — ^P air- 
man V. Perpetual Investment Buildino 
Society, [1923] A. 0. 74 ; 92 L. J. K. B. 60 ; 
128 L. T. 886 ; 87 J. P, 21 ; 39 T. L. R. 64, 
H. L. 

739b. Duty of counsel to cite authorised reports 
when existing.] — Practiob Note, [1931] 
W. N. 121, H. L. 

752a. Cooper's Reports.] — ^I may observe, in 

passing, that Sir George Cooper's reports are 
not reports of the very highest authority, 
& though they are sufficiently accurate, it 
should be remembered that Sir W. Grant did 
not correct his decisions in those reports, 
whilst he did his decisions reported in 
Merivale (Stuart, V.C.). — Baker v. Peck 
(1860), 3 L. T. 656 ; 9 W. R. 186 ; on appeal 
(1861), 4 L. T. 3, L. C. & L. JJ. 

758 a, .] — Mr, Dickens was not a very 

accurate reporter (Leach, M.R.). — ^Livesby 
V. Harding (1830), as reported in Taml. 
460 ; 48 B. R. 183. 

772. Add. Annotation : — ^Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

787a. .] — Except on points of practice, the 

Weekly Note^ should only be cited as interim 
reports of cases during the period required 
for their publication in the Law Reports 
(Swinpen Eady, j.). — Re Smith’s Settle- 
ment, Wilkins v Smith (1002), as reported 
in [1903] 1 Ch. 373. 

789 a, ,] — ^I do not think the Weekly 

Notes ought to be cited as authority on will 
cases (Lord Cozens-Hardy, M.B.). — Re 
Howell, Re Buckingham, Ltggins v. 
Buckingham, as reported in [1915] 1 Oh. 241. 


PART XVII. sect. 4, SUB-SECT. 13. 

Et. India.] — TLo (lecisions of the 
Soddcr Dewani Adawlat & the Siidder 
Nizamat Adawlat are not bindinj? on 
the High Cts.— I?e Ma Mya v. Ma 
Tiiein (1920), 1. L. K. 4 Kan. 313.— 
IND. 

sv. .J — DecisJona of tho highest 

ct. of a province arc absolutely binding 
on all subordinate cts. in that province, 
& ordinarily decisions of a full bench of 
a superior ct. are binding on benches 
other than full honchos of that ct. & 
on all judges of that ct. sitting singly, 
Sc deoi^ons of benches ore binding on 


single judges , — Re Ma Mya v. Ma 
Tiiein (1920), I. L. II. 4 Kan. 313.— 
IND, 

sw. Burma — Chief Court of 

Lower Burma — Whether bindina — On 
High Coar/.]— The High Ct. in tho 
exercise of its ordinary original & 
appellate jurisdlctfonB Is not bound by 
decisions of the Chief Ct. of Lower 
Burma, although its decisions are 
conditional authorities of the highest 
value to which the greatest weight & 
respect must bo attached . — lie Ma 
Mya V. Ma Thkin (1926), I. L. II. 4 
Kan. 313.— IND, 


subordinaie amrta .] — On points where 
there is no deoisiou of the High Ct., 
subordinate cts. in Lower Burma are 
still bound by the rulings of the Chief 
CJt., & Bubordlnato cts. in Upper Burma 
are still bound by tho docislons reported 
in Upper Burma Kulings. under 
Govt, of India Act, s. i07, the High 
Ct. has power, if it so desires, to direct 
the subordinate cts. in Upper Burma 
to regard themselves as bound by tho 
decisions of a bench of the Chief Ct. 
or oven of a single judge of that ct. — 
Re Ma Mya v, Ma Tubi.v (1926), 
I. L. IL 4 Ran. 313.— IND. 
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JURIES. 

Part VII. — Juries of Issue and Assessment. 


292a* ■ Necessity for request or consent of 

defence. 1 -Counsel for the prosecution should 
not ask for the jury to be dismissed from ct., 
for the purpose of a discussion taking place, 
when the defence objects to the withdrawal 
of the jury. The iury should be dismissed 
only at the reqiiest of, or with the consent 
of, the defence. — R. v, Anderson (1929), 
142 L. T. 680 ; 21 Or. App. Rep. 178 ; 29 
Cox, 0. C. 102, C. 0, A. 

205a. Communications to Judge — Right of counsel 
to inspect.] — Hobbs v. Tinung, Hobbs v. 
Nottingham Journal, No. 304a, post, 

301a. .] — ^Wliere' a jury, before hearing 

all the evidence for the defence, finds a verdict 
for pltf., it is in the discretion of the judge to 
decide whether the jury should be discharged 
or whether the case should be continued 
before the same jury. — He Freville v. Dill 
(1927), 43 T. L. R. 431 ; 71 Sol. Jo, 430, 
C. A. 

Annotation : — ^Reld. Hobbs v. Tlnlingr, Hobbs v. Nottlngbara 
Jouroab [1929] 2 K. B. 1. 

304a. Whether ground for new trial.] — In an 

action for libel pltf. set out in his statement 
of claim the alleged libel, & in a separate 
paragraph alleged an innuendo which 
practically repeated, but somewhat extended, 
the statements in the alleged libel. Defts. 
did not plead justification or fair comment, 
but paid 20s. into ct. in respect of the alleged 
libel as sufficient damages ; they made no 
payment into ct. in respect of the mnuendo ; 
& they gave notice under R. S. C., Ord. 36, 
r, 37, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pltf. gave evidence that save 
for one lapse he was a man of unblemished 
reputation. Thereupon he was cross- 


examined as to specific incidents not 
mentioned in the libel or in the particulars 
served under R. S. 0., Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This line of cross-examination was 
objected to, but was allowed. Before the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal : — 
Held: (1) the cross-examination was admis- 
sible as cross-examination to credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pltf.'s 
denials, & the jury should have been told 
that while they were not bound to accept 
pltf.*s denials, those denials, though un- 
accepted, afforded no evidence that the 
incidents had taken place ; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect ; (3) the jury should 
have been told that their intervention was 
prematu^, & must hear the pltf.’s 

case to the end « be directed as to the 
issues they had to try ; & (4) the trial having 
been in those respects unsatisfactory, there 
must be a new trial. 

(6) Communications from the jury to the 
judge should be shown to the parties’ counsel 
{per ScRUTTON, L. J.). 

While the better practice is for communica- 
tions from the jury to be shown to parties* 
counsel, the question whether they should 
be shown or not is one for the discretion of 
the judge {per Sankey, Ij. J.). — Hobbs v. 
Tinling. Hobbs v, Nottingham Journal, 
[1929] 2 K. B. 1 ; 98 L. J. K. B. 421 ; 141 
L. T. 121 ; 45 T. L. R. 328 ; 73 Sol. Jo. 220, 
C. A. 


PART I. 

sa. Order granting — Common ** in- 
advertently inserted — Amendment of 
order,} — field: the order should bo 
omended by striking out the word 
“ common." — Bradshaw v, B. C. 
Rapid Transit, 11927] 1 D. L. B. 699 ; 
38 B. C. K. 64.— CAN. 


PART VII. SECT. 1. 

a i. North-WeM Territories Act, 

1886, 88, 66, 67— L’jOTed of Order in 
Ctmncil of Jvne 16, 1929.]— R. v, 
Bromtn^ R. V. Spbidel, [1930] 1 
W. W. R. 422 ; 1 D. L. R. 823 ; 4 
D. L. R. 1021 ; 52 Can. O. C. 311 ; 24 
AJta. L. R. 421.— CAN. 


PART VII. SECT. 2. 

72 ill. ,] — Accused, except 

in oases ol trial for high treason or 
misprision of treason, has no right to 
inspect the Jury panel — R. v, Haum 
(1927). 27 S. R. N. S. W. 401; 44 
N. S. W. W. N. 136.— AUS. 

sb. Original panel inadequate — Potter 
of judge fo add lo,)— Deft, was arrested, 
indicted & tried & convicted for 
harbouring a quantity of dutiable 
goods, to wit, spirituous liquors unlaw- 
fully import into Canada, of the 
value of over 1200, whereon the duties 


lawfully payable had not been paid, 
in violation of Customs Act, Dominion 
Acts, 1907, c. 11. On tno trial a 
number of jurors, previously sum- 
moned, were absent, & otliors were 
excuso<l from serving & a new pauel 
was summoned. The original panel 
was not discharged, but the names on 
both panels were thrown into one box, 
& the jury, impanelled for deft.’s 
trial, drawn from the names as so 
combined : — Held : the effect of the 
legislation Acts of 1919, c. 7, s. 41, 
was to give the trial Judge authority 
to retain tho panel summoned, & to 
increase the iiumter by additions 
thereto, & the objection to the com- 
position of the jury drawn for deft.'s 
trial failed.— R. v, Shellman, [1928] 
1 D. L. R, 657 ; sub 9wm, R. v. Scurix- 
MAN, 59 N. S. R* 535.— CAN. 

so. Ifight to inspect .} — While tho 
Jury Act, R. S. S., 1920 (c. 43), makes 
no provlalon as to when interested 

S artles should be permitted to inspect 
[»e jury panel in the hands of the local 
registrar (the panel is never In custody 
of the sheriff in Saskatchewan), tho 
ctistom of allowing such inspection at 
any time within 10 days of tho opening 
of tho ct. is a wise practice, & any 
departure from it by the local registrar 
should bo made only on the order of a 
judge.— R. V. BRONFaiAN (No. 2), 
[19.301 3 W. W. R. 78 ; 4 D. L. R. 1036. 
—CAN. 
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PART VII. SECT. 5, SUB-SECT. 3.— 
C. (b) i. 

183 I. Revsd., 34 S. C. R. 228. 

PART VII. SECT. 5, SUB-SECT. 4. 

sd. Several actions tried Utgether, ] — « 
Five actions were brought by different 
pltfs. against two defts. &; woi'e by 
consent tried together before a judge 
& jury : — Held : the consent to try 
the actions together did not give a 
right to more than foiu* peremptory 
challenges on each side. — G ay Co., 
Ltd. V. Trick, [1927] 1 D. L. U, 
1091 ; 60 O. L. R. 8.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1. 

0 i. Panel improperly sum- 

moned,] — Pltf. in an action in a 
Division Ct. required a jury, pursuant 
to B. 124 of Division Cts. Act. The 
olork of the ot. summoned a jury, but 
not in tho manner proscribed by the 
Act. Deft, objected & the judge 
disposed of the difficulty by calllug a 
jury from the body of the ot. The 
action was tried by tho jury thus 
formed & judgment was entered for 
pltf. upon the jury»s verdict: — Held: 
the judge had no power to deprive 
either party of the right to bav-e a 
trial by a jury qualified & summoned 
according to the strict requirements 
of tho Act. — Foley v, Sancster, 
[19291 3 D. L. R. 279 ; 64 O. L. U. 23.— 
GAN. 
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827. Add* AnnotcUian: — ^Refd. Hobbs v* IHnling, 
Hobbs V, Nottingham Journal, ^ 

K. B. 1. 

391. Add* Annotation : — As to {!) Held. Croker v. 
Croker (1932), 48 T. L. B. 697. . 

421. Add* Annotation : — Reid. Campbell v. Poliak, 
[1927] A. C. 732. 

423a. Jury finding verdict before all evidence 

given.] — D b Prbville v* Dill, No. 801a, 
ante. 

423b. Jury Informed that defendant insured.] 

— Where the established rule of wactice, 
that in an accident case it should not be 
intimated to a jury that deft, is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at the expense 
’ of the party whose advocate has violated the 
rule. — G binham v. Davies, [1929] 2 K. B. 
249 ; 98 L. J. K. B. 703; 139 L. T. 379; 44 
T. L. R. 623 ; 72 Sol. Jo. 303, D. C. 


476. Add. Annotation : — Held. Dew v. United 
British S.S. Co. (1928), 189 L. T. 628. 

476. Add. Annotation : — Expld. Dew v* United 
British S.S. Co. (1928), 139 L. T. 628. 

671a. .1 — Where an action for damages, 

based on a breach of a statutory regulation 
made under M^hant Shipping Act, 1894 
(c. 60), was tried by a judge ^th a jury, 
& several questions were left to the jury, 
which they answered : — Held : as the answers 
of the jury to the questions left to them were 
sufficient to determine the case, the judge 
was not entitled to ask them to reconsider 
their findings on the question of the effective 
cause of the accident, the judge had 
thereby misdirected the jury. — Dew v. 
United British S.S. Co., Ltd. (1928), 
98 L. J. K. B. 88 ; 139 L. T. 628 ; 17 Asp. 
M. L. C. 613, C. A. 

AnnotatUm :r-Betd. Sorvloe v. Sundell (1929), 99 L. J* K, B. 

55. 


PART Vll. SECT. 10, SUB-SECT. 4. 

•d. Agrermmi after further contridera- 
tion for few minutes — A’o ground for 
setting verdict aside *] — Barry ti. Ili:rBEN- 
STKIN (N. B.), [1920] 1 D. L. li. 445.— 

CAN. 


PART VII. SECT. 10. SUB-SECT. 6. 

■ 6 . liigM to visit locus in quo privately 
— it ctmtvmnivute raruli to fclLrW' 
jiirunun.] — Altliougb a jiiryniau is 
entltlefl to apply to the subjtict A»efore 
the jury tiie general knowledge which 
each man In supponed to have, he ought 
not to attempt to Inform his mind as 
to the particular facta of a case from 
outside sources. If ho is perKonaliy 
acfiuainted with any material fact, he 
should submit to be sworu as to it : — 
Held : where a matter in dispute 
demmded upon the conditiou of tldiigs 
existing at a certain iO(»ility, it was an 
Improper & irregular pwiceodlng for 
some of tbc jurj'mcn to vidt tlie 
locality privately, Si a dinrvtion to the 
jury tliat they wt»re entitled to take 
into coijsificration what might be told 
to them by any of their fellows as to 
what they liad se<m & observed for 
themselves was a wrong direction. — 
Way V. Way 28 S. K. N. S. W. 

345 ; 45 N. S. VV. W. N. JOl.— AUS. 


PART VII. SECT. 10, SUB-SECT. 8.— 
B. (a). 

sf. Disf'harae for mwconduct — How 
vacancy vuide good .] — Where a Juror 
xni'<M>uducts hunHelf. he should be 
disciiarged. & either a new juror added, 
or the whole jiury discharged & a fresh 
jury impanelled. Such Juror may lie 
taken from the persons present In the 
ct. room if tiiere be none of the sum- 
moned Jurors present. — Hebati Mohan 
C,’hakavarty V* Empbkor (1928), 
I. L .B. 66 CaJe. 150.— IND. 

tg. .) — Every judge has an in- 

herent power to discharge the jury for 
misconduct. — Abdur Hahhid v. Em- 


peror (1929), I. L. B. 66 Calo. 1032. — 
IND. 

PART VII. SECT. 10, SUB-SECT. 8.— 
B. (b). 

a i. .] — The power gjven a trial 

Judge by King's Benub Act, H. 8. 8., 
1920 (o. 39), H. if (I). to dispense with 
a jury, although a Jury has been claimed 
by one of the parties, is one wldt-h 
should be exercised with Judicial dls- 
crtdlon, f.«., the judge must give some 
good reason for depriving the party 
of his right to a jury. — Bix>o.viaert v. 
DeNlx)p (Sask.), [1926] 4 D, L. R. 273 ; 
[19261 2 W. W. R. 817.— CAN. 

ii. /(tHue left to Jury immaterial*] 

n an action against a police olllcer 
foi assault Si battery, malicious prosecu- 
tion & malicious arrest, the trial judge 
dispensed witb the Jury in the trial 
of the claim for assault & battery. 
He also ruled that in the trial of the 
claim for malicious prosecution It was 
his duty under .lud. Act. R. S. O. 1914, 
c. 56, s. 62, to de^'ide ail questlous both 
of law & fact as to the existence of 
reas<mttblcA: firolwible cause ; Si he said 
that Mie juj-y would be oaJliHl upon to 
try only the issues as to malicje & 
damages. A Jury was then culled & 
sworn & the (rial proceeded. The evi- 
dence being closed, & the jwy having 
retired, the trial judge gave judgment, 
dismissing the claim for assault, & 
ilnding that there was reasonable & 
probable cause for the prosecution. 
He also held, on the facts, as a matter 
of law, that there was no foundation 
for tile claim for malicious arrest. He. 
tlioreforc, dismissed the whole action 
& discharged the jury ; — Held : having 
regard to Jud. Act, R. B. O. 1927, 
c. ss. 54-57, 63, the trial Judge had 
a discretion to dispense with the Jury, 
& his discretion was properly exercised. 
— OWENS 17. Martindajle, (1928] 4 
D. L. U. 932; 63 O. L. It. 87.— CAN. 

PART VII. SECT. 13, SUB-SECT. 1. 

466 U. .1 — ^MAYifiS Case v. 


Presoott (1925), 52 N. B. B, 272.— 
CAN, 

to. By seven jurors — When per- 
mf<frd.]-“Sect. 54 of Juries Act, 
R. 8. N. 8., 1923, which permits a 
venllct by seven Jurors after four hours' 
deliberation Is mandatory as to the 
time. The time during which evidence 
is read over to thorn Sc the luncheon 
period should not lie Included in time 
of deliberation. — Helpard v. F.akmer8, 
LTD., [1932] 1 D. L. R. 403 ; 4 M. P. R. 
175.— CAN.. 

PART Vn. SECT. 13. SUB-SECT. 8.— C. 

538 il. McTavish Bros. 

V. Lanokr (B. C.), 119291 4 D. L. R. 
465 ; ttjOTd., 11031) 4 V. L. R. 209, P. C. 

—CAN. 

PART VII. SECT. 13, SUB-SECT. 4. 

551 i. Special maUer — Statement of 
reasons.] — Held: the reasons could 
not be Ifimored. — Button v. Smith, 
[19271 3 U. L. II. 1008 ; [19271 2 

W. W. K. 481 ; 38 B. 0. It. 455.— CAN. 

PART VII. SECT. 15. 

671 ii. — If an answer 

given by a jury to a question is not 
clear or suiJIcieutly explanatory, It is 
a proper course for the trial judge to 
ask them to retire again & answer such 
supplementary questions as may be 
submitted to them for the purpose of 
further elucidation. — PATTKiteoN v* 
Saskatchewan CJrbamsrt Co., Ltd., 
[19211 3 W. W. R. 554 ; 62 D. L. R. 
387 ; 14 Sask. L. li. 544.— CAN. 

571 iii. .] — Where a jury 

has ^von a i^neral answer to a 
quobtion Sc has been sent back to give 
a more definite answer Sc does answer 
more definitely, the last answer is 
ite real answer 8c the one which must 
govern. — Babjuow v* Canadian Pacikio 
Hy., [19261 2 D. L. R. 956 : [l926j 
2 W. W. k 11 ; 31 Can. Ry. Oas. 
414 ; 35 Man. L. R. 517.— CAN. 
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VoL XXX. Cases 14-208. 


LAND IMPROVEMENT. 

Part I.— Apart from Statute. 

14, Add. Annotations : — As to (2) Apld. Re Jacques Settled Estates, [1930] 2 Ch. 418. 


Reid. Re Borough Court 


Part III. — Under Settled 

72a. •.]— i Shdebbobnb’s (Lord) 

Estate, No. 79a, post 

79a. Authorised improvements — Improvements 
executed before Settled Land Act, 1925 
(c. 18).] — (1) A tenant for life of certain 
settled estates had expended on the settled 
property large sums of money for improve- 
ments, repairs & other works. Among the 
items of expenditure so incurred were certain 
electric light installations to the mansion 
house & the erection of batteries. These 
particular works had been carried out before 
the coming into force of above Act, & were 
therefore not “ authorised improvements ” 
under Settled Land Acts, 1882 to 1890, for 
wliich the ct. could have granted repayment 
to the tenant for life out of capital, although 
under the new Act of 1926 they would be 
“ authorised improvements.” On an applica- 
tion by the tenant for life to be recouped 
out of capital these sums so expended by him ; 

— Held : notwithstanding the fact that these 
works were executed prior to above Act, 
there was, under the new Act, jurisdiction in 
the ct., if it thought fit, to order repayment 
of these sums to the tenant for life out of 
capital moneys ; & consequently as these 
particular items were “ authorised improve- 
ments ” under above Act, they could be 
repayable out of capital, notwithstanding 
the fact that they were incurred on works 
executed before Jan. 1. 1926. Having 

regard, however, to the fact that certain of 
the works had been carried out several years 
previously, there would have to be a rebate 
to allow for a diminished value. 

(2 ) The tenant for life having further claimed 
that he should be repaid a proportion of the 
proceeds of sale of a part of the settled land, 
for tenant right valuation, on the ground that 
by his careful management before the sale 
he had enhanced its value : — Held : such a 
claim was really one to be repaid out of 
capital moneys, for an improvement not 
within Settled Land Acts, & the ct. had no 
jurisdiction to allow it. — Re Sherborne’s 
(Lord) Settled Estate, [1929] 1 Ch. 346; 

98 L. J. Ch. 273 ; 141 L. T. 87. 

Anjwtaiimts to (1) Befd. lie Ja(5qiiefl ScUleii Estates, 
flOaO] 2 C^, 418 ; lie HoroTigli Com’t lilstate, [lS)a2i 
a Ch. 39. 

79b. Effect of sale of land.] — A 

tenant for life of settled property comprising 
a mansion house & land carried out in 1920 
improvements not all of which were autho- 
rised by Settled Land Acts, 1882 to 1890. 

He did not submit, as requir-ed by the Act 
of 1882, a scheme for approval by the 
Settled Land Act trustees or by the ct. ; & 
ho paid for the improvements himself. In 
1923 he sold most of the land, &; in 1929 he 
sold the remainder of the land & the mansion 
house. On a summons by him asking {inter 


Estate, [1932] 2 Ch. 39. 


Land Act, 1925. 

alia) that, pursuant to Settled l^and Act, 
1925 (c. 18), s. 87, the trustees might be 
directed or authorised to raise out of the 
capital moneys comprised in the settlement 
& to pay to him the costs of improvements 
authorised by the Settled Land Acts & 
executed at the cost of the tenant for life, 
notwithstanding that a scheme was not, 
before the execution of the improvements, 
submitted for approval, as required by the 
Settled Land Act, 1882, to the trustees of the 
settlement or the ct. : — Held: (1) the ct. 
could authorise recoupment of the expendi- 
ture by the tenant for life on the settled land 
incurred before 1926, in so far as it was 
expenditure on “ improvements ” within 
Settled Land Act, 1925 (c. 18) ; (2) having 
regard to Settled Land Act, 1025 (c. 18), 
BS. 84, 87, the sale of the property did not 
terminate the ct.’s jmusdiction to order repay- 
ment ; (3) as the appet. must at the time 
have expected himself to pay the sums spent 
on improvements which after 1 925 came 
within Settled Land Act, 1925 (c. 18), Sched. 
III., Part 2, the jimsdiction ought not to be 
exercised . — lie Borough Court Estate, 
[19.S2] 2 Ch. 39; 101 L. J. Ch. 316 ; 147 L. T. 
476 ; 75 Sol. Jo. 830. 

79 c. Electric lighting.] — Re Sherborne’s 

(Lord) Settled Estate, No. 79a, ante. 

79d. .] — Re Weld-Blundell Estate, 

Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 585. 

79e. -.] — In 1919 the tenant for life of 

settled land effected the installation of 
electric light in the mansion house & adjoin- 
ing cottages, which had i)reviou8ly been lit 
by oil lamps. The cost of the installation 
was paid by the tenant for life out of his own 
money. The tenant for life now asked the 
ct. to authorise the trustees of the settlement 
to apply out of capital moneys the cost of 
the instellation, the amount of such cost to 
be repaid to them out of the income of the 
settled land in fifteen years from the date of 
the order in half-yearly instalments : — Held : 
the improvement being one that would have 
had to bo made sooner or later, the order 
asked for should be made, repayment to be 
made by twenty half-yearly instalments, 
whereof the first must be regarded as having 
fallen due on June 30, 1926. — Re Jacques 
Settled Estates, [1930] 2 Ch, 418 ; 99 
L. J. Oh, 534 ; 144 L, T. 103. 

Annotation : — Apld. Re Borough Coiirt Estate^ [1932] 2 Ch. 

39. 

88. Add. Annotations : — Consd. Re Smith, Vincent 
V. Smith, [1930] 1 Ch. 88. Refd. Re Whit- 
aker, Kooke V. Whitaker, [1929] 1 Ch. 662. 

208. Add, Annotation : — Refd. Re Borough Court 
Estate, [1932] 2 Ch. 39. 
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Part IV. — Under Private Improvement Acts. 

210, Annotation : — Befd. A.-G. v. Smeth- improvement itself had been completed at 

wick Oorpn. (1032), 90 J. P. 105. earlier date ; & if the land was contracted 

from incumbrances after the 

216a. When efteotive.] — An improvement rent- completion of the improvement but before 

charge imposed on land witoin the improve- the date of such resolution, the purchaser 

ment area under London County Council was not entitled to a conveyance of the land 

(Improvements) Act, 1899, s. 61 : — Held : free from the improvement rentcharge. — 

not an effective charge on the land until Be Fahher & Gilbebt’s Contract, [1914] 

after a resolution of the council approving 1 Ch. 126 ; 83 L. .T. Ch. 177 ; 110 L. T. 23 ; 

the assessment, notwithstanding that the 58 Sol. Jo. 98, C. A. 

PART VI. 

sd. By locatee of Crown land — hofris of asaeasmeM,^ — Hiouijind v, Shkbby (1900), 32 O. R. 371. — CAN, 
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VoL XZX. Oases 12-123. 


LAND TAX. 

12, Add, Annotation: — Hefd. I. R. Comrs. v, 116. Add, Annotation: — Refd. Pair v, A.-G., 
Forth Conservancy Board, [1029] A. 0. [1926] A. 0. 239. 

122. Add, Annotation : — Refd. Elder v, Northcott, 
[1930] 2 Ch. 422. 

SECT. 4, SUB-SECT. 4. — jowExr v, FBDERAii Taxa^tion Be Land Tax Acts, Wilson’s Case, 

1 I. , - /ij ascerUiinino uniinptoved Oomr. (1U26)^ 38 O. L. It. 325. — AUS. [1927] V. L. R. 399 i 49 A. L. T. 54; 

value^Land held under Crown leaBea,\ h li. lAcenaed premiaea,]-- C1927] Arfirua L. R. 828.— AUS. 
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Cues 1—87011. 


English and Emmke Digest Supplement, 


LANDLORD AND TENANT. 


Part I. — Relation of Landlord and Tenant. 


1* Add, Annotatim : — ^Refd« Oakley v, Wilson, 
[1927] 2 K, B. 279, 

100. Add. Annaiationa : — ^Refd. lie Bruce, Bmde- 
neU V. Brudenell, [1982] 1 Oh. 316 ; Wirral 
Estates, Ltd. v. Shaw (1932), 96 J. P. 143, 

O. A. 


182. Add. Annotation: — ^Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

230. Add. Annotationa : — ^Id. Weld v. Petre, 
[1929] 1 Oh. 33* Retd. Barratt v, Richardson 
& Cresswell, [1930] 1 K, B. 686. 

267. Add. Annotation : — Refd. Canadian Pacific 
Ry. Co. V. R., [1931] A. 0. 414. 


Part II. — Agreements for Lease. 


330a. .] — Doe d. Hastings v, Wai’ehs (1850), 

16 L. T. O. S. 213. 

362. Add. Annotation : — As to (1 ) Refd. Pranco- 
British Ship Store Co. v, Compagnie des 
Chargeiirs Francjaise (1926), 42 T. L. R. 735. 

368. Add. Annoialions : — Consd. Todd v. Jones 
Bros., Ltd. (1930), 15 Tax Cas. 396. Refd. 
Keppcl V. Wheeler, [1927] 1 K. B. 577. 

370a. Agreement “ subject to the terms of a 

lease.*’]-— Deft, employed house agents to let 
shop premises at 165, High Street, Bromley, 
Kent, & on Dec. 9, 1930, pltf., after inspect- 
ing the premises, offered to take a lease. In 


reply the house agents wrote to him on the 
same day : “ Corner shop, 156, High Street, 
Bromley. Referring to our conversation 
this morning on the telephone, we confirm 
that, subject to the terms of a lease, our 
client is prepared to accept your offer to take 
the above premises on a 7, 14 or 21 years' 
lease at a rent of £350 per annum for the 
first 14 years, rising to £376 for the last 
7 years .... We have instructed Mr, 
Bromley's solrs. to put the draft lease in 
hand immediately to forward to your 
solrs. ..." The draft lease was forwarded 
on the same day, after negotiations as to 


PART 1. SECT. 2, SUB-SECT. 1. 

sx. Cofitraci of fjvarantcc .] — 71 y an 
amement deflK. guaranteed fulfilment 
of the conditions of the transfer of a 
leafec, iiicJiuilng payment of rent to O., 
the lessor & his son, the transferor. 
This agrceincnt contained a clause 
providing that, should B., the trans- 
feree, become Insolvent, O. A’ his son 
might claim from dcf<«. imnicdiate 
jmyment of the balance of the sum of 
$10,250. being the amount dm? by B. 
uuder the assignment, & upon pay- 
ment of that balance, defls. should 
be entitled to the benefit of the term 
allowed under the original lease & the 
transfer thereof. B. made an aRsign- 
ment under Bkpey. Act, by virtue 
whereof the tenn createti Ijy the lease 
& transfer became vest(*d in tho 
tmst-eo, who did not elect to retain the 
premises or to disclaim : — Held : tho 
effect of the transfer, lease, & guarantee 
was to establish the relation of lessor 
& lessee between O. & B. — Oliviek v. 
S 0 LIX)WAT, Mills & Co., [19.30] 3 
D. L, R. 8.51 ; 05 O. L. R. 356 ; 11 
C. B. R. 356.— CAN. 


PART I. SECT. 2, SUB-SECT. 2. —A. 

29 i. Definition — Subatitution of land- 
lord by tenant.) — Attomiiiont Is not a 
more agreement in favour of a third 
party to pay rent, but has been defined 
as the act of the tenant In putting one 
person in the place of another as his 
landlord. — Jugendra Lal S.\iwah v, 
Mohesh Chandra Sadhir (1928), 
I. L. K. 55 Calc. 1013.— IND. 


sp. Neceaaiiy for irUerUion, to create 
rclationaftip.] — It is essential to the 
creation or tho relationship of landlord 
& tenant under an attKiniment clause 
in an agrei'incnl for the sole of land 
that the tenancy be a real one at a 
real I'ontai. ^rbe lest is whether there 
was a bond Jide intention in the parties 
to create snob a tenancy at tho time 
they made the agreement.— W eed v. 
SlJtfPSON, ll93i] 3 W. W. R. 753. - 
CAN. 


PART I. SECT. 2, SUB-SECT. 2.— B. 

sa. Under clause in agreement for 
sale.) — In deciding whether an attorn- 
ment clause in an agreement for the 
sale of land created the relationship 
of landlord & tenant betw'een tho 
vendor & the purchaser the ct. has to 
determine whether the parties intro- 
duced the clause bond fide. & this 
question must be determined on the 
circumstances of the particular case. 
Although the fact that the rental 
reserved Is ductnating is not usually 
of inncli point, yet it is a oiroumstance 
to be considered. — Bloomaert v. 
Dunlop, [19271 3 D. L. II. 57 ; [1927] 
1 W. W. R. 1014 ; 21 Sask. L. R. 424.— 
CAN. 

PART I. SECT. 8, SUB-SECT. 1.— A. 

68 xxvi. .) — Vkhtannes r. 

Robinson (1927). I. L. R. 6 Ran. 
427.— IND. 

63 xxvii. .] — McDonald 

V. Arbuckles (1889). 22 N. S. R. 67. — 
CAN. 

68 xxviii. .7 — Brook v. 

Bennbss (1898). 29 O. B. 468.— CAN. 

63 xxix. .] — In an action in 

ejectment by a landlord who put the 
tenant into posHession. the tenant is 
estopped from denying the landlord's 
title at the point of time of the demise, 
& further cannot put forward In defence 
any adverse title to a portion of tho 
demised premises acquired by him 
during the tenancy. The estoppel 
operates in tho case of a tenant who 
remains in possession even after tho 
termination of the tenancy by notice to 
quit. — Mujibab Rahman v. Isub 
SLTIATI (1928), I. L. R. 56 Cal. 15.— 
IND. 

sb. Leaaor unincorporated society .) — 
Held : an unincorporated society such 
as the Oliineso National League of 
Ghina, although not within tho pro- 
hibition of sect. 8 of the Companies 
Act, R. S. B. C., 1924, inasmuch as It 
has not for Its object the acquisition 
of gain,*' is Incapable of making a 
lease ; the appellate ot. erred in holmng 
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that applt. was estopped from sotting 
up incapacity ot the aliegod landlords 
on tho ground that to do so would bo 
tantamount to impeaching the title 
to tho pi’emiscB of the iiersons by whom 
it was lot Into possession of them as 
tenant. To oftcuid the estoppel, 
which exists where the relationship of 
landloid & tenant is admitted or 
established, & which prevents tho 
tenant questioning tho landlord’s title, 
HO as to make it apply tc a case in 
which tho iHsal question is as to the 
existence of that relationship, seom.s 
to be wrong in principle & is quite 
unwarranted by the authorities. — 
Canada Morning News Co. v. Thomp- 
son & Binphngton, Low Yee Quan & 
Wai Hon, 11930] S. 0. R. 338 ; 3 
D. L. R. 833 ; revag., [1929] 2 D. L. R. 
114 ; 1 W, W. R. 548 ; 41 B. C. R. 24 ; 
revag., [1928] 4 D. L. R. 628 : 3 

W. W. R. 35 ; 40 B. C. R. 230.— CAN. 

PART I, SECT. 8, SUB-SECT. 1.— E. 

164 i. Whether tenant estopped — While 
possession retained — After expiration of 
tenancy.] — In an action in ejectment 
by a landlord who put the tenant into 
posseBsion, the tenant is estopped 
from denying the landlord’s title at 
the point of time of the demise, & 
further caimot nut forward in defence 
any adverse title to a portion of the 
demised premises acquired by him 
dniing the tenancy. The estoppel 
operates in the case of a tenant who 
remains in possession oven after the 
termination of the tenancy by notice 
to quit. — Mujibar Rahman v. Isub 
SITRATI (1928), I. L. R. 66 Cole. 16.— 
IND. 

PART I. SECT. 3. SUB-SECT. 8. 

8d. Lease by life tenant to reversioner — 
Until death of lessor.) — A lease by a life 
tenant for a term certain to the 
reversioner, containing a covenant by 
the lessee to pay rent to the lessor, ** her 
heirs & assums,** does not estop the 
lessee from snowing that he has become 
owner on the lessor’s death. — T hatohbb 
V. Bowman (1889), 18 O. R. 266. — CAN. 



VoL XXX . — Landlord and T^iani Cases 870a — 503a. 


ita terms doft.’s solrs. mote on Deo. 29, 
1980, to pltf.*8 solrs. ! ** We have now 

received our client’s instructions on the draft 
lease, & he is pi^pared to accept your client’s 
alterations. We are, therefore, having the 
lease engrossed, & will forward you a counter- 
part for execution by your client in due 
course.” This was done, but deft, then 
refused to execute the lease, on Jan. 24, 
1931, granted a lease of the premises to some 
one else. On Peb. 3, 1031, pltf. commenced 
proceedings for specific performance, or, 
alternatively, damages : — Held : there was 
no binding contract to grant a lease, as the 
expression “ subject to the terms of a 
lease ” in the letter of Dec. 9, 1 930, meant 
“ subject to the terms to be contained in a 
lease executed by the lessor.” It followed 
that even if deft/s solrs. were the agents of 
deft, to communicate by their letter of 
Dec. 29, 1930, the fact that deft, had himself 
agreed to the terms of the lease, so that this 
letter was a sufhcient memorandum of the 
agreement signed by the deft.’s duly autho- 
rised agents within Law of Property Act, 
1925 (c. 20), 8. 40, there was no binding 
contract, because the result of the letter of 
Dec. 9, 1930, was that there could be no 
concluded agreement until the hiase had 
been executed. — Rajngold v, Bromley, 
[1931] 2 Ch. 307 ; 100 L. J. Ch. 337; 145 
L. T. 611. 

381. Add, Annotation: — As to (1) Refd. Blay v, 
Pollard & Morris, [1930] 1 K. B. 628. 

890. Add, Annotation : — Refd. Ilawkesworth v. 
Turner (1930), 46 T. L. R, 389. 

896a. Letter purporting to enclose engross- 

ment — & engrossment.] — A prospective lessee 
having orally agreed to take a lease from a 
prospective lessor, a draft lease embodying 
the terms was approved by tlieir respective 
solrs. By arrangement the eugmssments of 
the lease & counteipart were then prepared 
by the lessee’s solrs., who subsequently wrote 
to the lessor’s solr. purporting to enclose the 
engrossment of the lease for his signature, & 
saying they had written to the lessee & 
expected to exchange parts shortly. By 
mistake the engrossment of the counterpaH 
was enclosed to the lessor’s solr., & the 
engrossment of the lease to the lessee, who 
subsequently delivered it to the lessor’s solr.’s 
messenger in exchange for the engrossment 
of the counterpart. Shortly after this the 
lessee, relying {inter alia) on Stat. Frauds, 
repudiated the oral contract : — Held ; the 
lessee’s solrs.’ letter purj)orting to enclose the 
engrossment of the lease coupled with that 
engrossment, subsequently handed over by 
the lessee in person, constituted a sufficient 
memorandum of the oral contract. — Horner 


V. Walker, [1923] 2 Ch. 218 ; 92 L. J. Ch. 573 ; 
129 L. T. 782. 

444*. Add. Annotation : — ^Refd. Flexman v. Corbett 
[1930] 1 Ch. 672. 

463a. .1 — Bowers v. Cator (1798), 4 Ves. 91 ; 

31 B. k 47. 

470a. .] — ^Pltf. agreed to let certain premises 

to deft, for seven years, but no lease was 
ever granted. Deft, entered into possession, 
& subsequently, with pltf.’s consent, assigned 
his interest in the agreement Sc premises. 
Before the expiration of the term pltf. com- 
menced an action against deft, for rent, the 
action being heard after the expiration of 
the seven years provided for by the agree- 
ment : — Held : specific performance of the 
agreement could have been granted Sc the 
action was therefore maintainable. — Gilbey 
V. COSSEY (1912), 106 L. T. 607 ; 66 Sol. Jo, 
363, D. C. 

472a. .] — Anon. (1718), 2 Eq. Oas. Abr. 

48 ; 22 B. R. 42, L. 0. 

476. Add, Annotation : — Consd. Ariff v, Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 

482. Add. Annotations : — Consd. Arifi v. Rai 
Jaclunath Majumdar Bahadur (1931), 47- 
T. L. R. 238. Refd. Canadian Pacific Ry. 
Co. V. R., [1931] A. 0. 414. 

487a. -.] — Under an oral agreement, in 

1913, applt. leased to resp. a small piece of 
land in India. It was intended in due course 
to execute a lease in writing for iive years, 
renewable every live years, & in anticipation 
thereof resp. erected substantial structures 
on the leased land. No lease was, in fact, 
ever executed. In 1922 applt. served notice 
to quit upon resp., asserting that resp. was 
a montldy tenant ; & in 1923 a suit for 
possession of the land was instituted by 
applt. It was establisiied that in 1918 resp. 
had notice that applt. refused to perform the 
terms of the oral agreement of 1913 : — Held : 
the acts of resp. were all referable to the oral 
contract of 1913 whch was enforceable 
against applt. for a certain time, but resp. 
had allowed his right to enforce that contract 
to become statute-barred. — Ariff v, Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 

499. Add, Annotation : — Refd. Rye v, Purcell, 
[1926] 1 K. B. 446. 

601. Add. Annotation: — ^Refd. Rye v. Purcell, 
[1926] 1 K. 3, 446. 

508a. .] — Aij.an v. Bower (1790), 3 Bro. 

C. C. 149 ; 29 E. R. 459, L. C. 

AniuMimis : — Distd. Brodio v, St. Paul (1791), 1 Vos. 326. 

Ee!d. Clayton r. A.-O. (1834), 1 CJoop, temp, Oott. 97. 


PART II. SECT. 4, SUB-SECT. 2.— 
C. (aj il. 

472 i. Whether part j^rformanoe — 
Entry dgr expenditure with aoQuieeoenoe 
of Icmyr ,] — Where there was a parol 
between pltf. Sc deft* to 
the elToct tliat pltf. would grant a 
permanent lease to deft. In respeot 
of a piece of land, Sc where no lease 
was either executed or registered, 
bat deft, was put into possession Sc 
erected structures thereon to pltf.’e 
knowledge, where it appeared that 
pltf. must have realised that deft, 
would not have oonstruoted the same 


unless he was assured of the possession 
of a permanent right in the land, & 
that if the intention of pltf. was not 
to grant such a lease it might reason- 
ably be expected tliat ho would have 
objocted to t.ho ooustructiou of such 
a building : — Held : in a suit of oject- 
mont by the lessor, deft., not having 
obtained a lease in ooniormlty with 
Transfer of Property Act, s. 107, i*ead 
with Hefdstration Act, h. 49, could 
resist ejectment only if the case could 
be brought within the range of one or 
other of those principles of equity 
which have been held to apply to this 
country. — A riff v. Jai>u N ath Majum- 

27 


DAK (1928), I. L. R. 55 Calo. 1090.— 

IND. 

PART n. SECT. 6, SUB-SECT. 1. 

sa. Extent ofobliaation .} — The Indian 
law does not make a distinction in 
principle between the obligation of a 
lessor Sc of a vendor, ao far as regards 
the duty to give a good title, though 
the incidents of these dillorent types 
of contract may be different as regards 
the obligation to give disclosure or to 
furnish proof thereof. — Jyotiprabad 
S iNOH Deo V. H. V. Low & Oo. (1929). 
I. L. R, 67 Oalo. 1189.— -IND. 
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547. Add^ Annotation Consd. Ladies' Hosiery 
& Underwear v. Parker (1929), 46 T. L. R. 43. 
568. Add. Annotations: — As to (1) Refd. Arifl v. 
Bai Jadunath Majumdar Bahadur (1931), 
47 T. L. R. 238. As to (2) Distd. Borman v. 
Griffith, [1930] 1 Ch. 493. 

600. Add. Annotation : — Refd. Torbay Hotels v. 

Jenkins. [1927] 2 Ch. 225. 

637. Add. Annotation : — Apld. Curtis Moffat, Ltd. 

V, VRieeler, [1929] 2 Ch. 224. 

689, Add. Annotation : — As to (2) Apld. Curtis 
Moffat, Ltd. V. Wheeler, [1929] 2 Oh. 224. 


750. Add. Annotation : — Consd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T, L. B. 199. 

884. Add. Annotation : — ^Refd. York Glass Co. v. 
Jubb (1925), 134 L. T. 36. 

845a. Failure to perform condition precedent.] 

— ^PlSCHBB V. KAMALA NaICKBR (1860), 8 
Moo. Ind. App. 170 ; 2 L. T. 94 ; 8 W. B. 
655 ; 19 E. B. 495, P, 0. 

864. Add. Annotation : — ^Refd. Be Gough (1927), 
71 Sol. Jo. 470. 


Part Hi. — Leases. 


981. Add. Annotation: — Refd. Palmer v. Crone 
[1927] 1 K. B. 804. 

1082a. .] — Duck v. Braddytx (1824), 

M‘Cle. 217 ; 13 Price, 455 ; 147 E. R. 1047. 
Antwifdion : — FoUd. Doe d. Kettle v. Lewis (1830), 10 B. & 
C. 673. 

1195a. .] — Sussex (Countess) v. Wroth 

(1682), Cro. Eliz. 6 ; 78 E. B. 272 ; sub nom. 
Sussex (Countess) & Worths Case, 4 Leon. 
. 65. 

1 197a. -.] — Slocomb v. Hawkins (1612), Yelv. 

222 ; 80 E. R. 146 ; sub nom. Shecomb v. 
Hawkins, Cro. Jac. 318. 

Annotations: — Consd. Berry v. White (1662), O. Brldgr. 82. 
Reid. Mun v. Baylles (1673), iSreem. K. B. 310 ; Winter 
V. Loveday (1097), 1 Com. 37. 

1226a. .1— Anon. (1553), Bro. N. C. 

95, pi. 437 ; 73 E. B, 895. 

1258. Add. Annotation : — Refd. Manchester Corpn. 
V. Audenahaw XT. 0. & Denton U. 0., [1928] 
Ch. 703. 

1295. Add. Citation : — sub nom. R. v. Hastings 
Poor Law Union Guardians, 13 L. T. 302. 

1313. Add. Annotation : — ^Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

1355. Add. Annotation : — Refd. Lowther Clifford, 
[1927] 1 K. B. 130. 


1372a, Destruction of premises — By fire.] — 

Deft, demised to pltfs. for three years a 
piece of land with a factory on it, & pltfs. 
were to keep the inside of the factory in 
repair. The agreement said nothing as to 
the repair of the outside dc as to insurance, 
but gave pltfs. an option of purchase during 
the term. Deft, insured the factory against 
fire, &, on the occurrence of a fire which 
almost completely destroyed it, ho received 
compensation from the insurance co. Pltfs. 
then gave notice of the exercise of their 
option of purchase &: paid a deposit, but 
deft, declined to reinstate the walls & roof, 
& alleged that in exercising the option pltfs. 
had to take the property as it was. In an 
action for a declaration that pltfs. were not 
bound to proceed with the purchase, deft, 
counterclaimed for specific performance : — 
Held : since at the date of the exercise of the 
option pltfs., to the knowledge of deft., 
thought that he was going to re-erect the 
factory, the parties were never ad idem, & 
pltfs. were entitled to a return of their 
deposit, <&; the counterclaim for specific 
performance failed. — London Holeproof 
Hosiery Oo., Ltd. v. Padkore (1928), 44 
T. L. R. 499, 0. A. 


PART II. SECT, 8, SUB -SECT. 1.— - 
C. (a). 

sf. Vahiation of furniture .] — Walker 
V. Kelly (1871), 21 O. P. 174.— CAN. 


PART II. SECT. 8, SUB-SECT. 1.— 
F. (p). 

814 ii. Right of "party to toaive 

condition in his favour .] — Paramount 
Theatres, Ltd. r. Brand knberoer, 
11928] 4 D. L. 11. 573 ; 62 O. L. R. 
079.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 
A. (b> 1. 

in 1. Breach due to former tenant 

holding over.] — Delta, leased to pltfs, 
premises for a term of five years com- 
mencing Sept. 1, 1928. The T. co. 
refused to vacate the premises, con- 
tcuding that they wore in possession 
luider an oral lease, & an action was 
brought by the T. co. which failed & 
was dlKmisscd ; but it was not until 
7, 1929, that the present pltfs. 
obtained possosHien under their lease ; 
& this action was brought to recover 
damages suffered by reason of the 
delay. Dofts. brought In T. co. as 
third paities f/rfrf ,• pltfs, wore 
entitled to siuiceed & to recover more 
than nominal damages. — R f.oent 

Tailoks, Ltd. v. MoAuniuR. 11931] l 
D. L. R. 492; 66 O. L. R. 169.— 
CAN. 


PART II, SECT. 8, SUB-SECT. 2.— 
A. (0). 

p I, yo Qff money paid under 

agreement against damages.] — On the 
breach of a contract, forfeiture does not 
attach, in the absence of a stipulation 
therefor, to money banded over, not 
as a deposit to bind the bargain, but 
merely as a part payment under the 
contract; but the party to whom the 
money was paid Is entitled to have set 
off, as against the claim for the return 
thereof, whatever sum he may be 
entitled to as damages for the breach. — 
Exo Chow v. Balfour, 110281 3 
D. L. R. 608 ; I192SJ 2 W. W. R. 168 ; 
22 Saak. L. R. 660.— CAN. 

PART III. SECT. 1, SUB -SECT. 6. 

sg. Unincorporat^ body — Effed of 
lease to. ] — A lease cannot be made to an 
unincorporated body by name, & any 
attempt to do so Is nugatK)ry. The 
utmost effect that can be given to suoh 
an attempted lease is to construe it 
os a loose to the members of the body 
os the membership existed at the date 
of the agreement. — U endrrbo.n v. 
Toronto Gb.nkral TrusI’s Corpn., 
(19281 3 D. L. R. 411; 62 O. L. R. 
803.— CAN. 

PART III. SECT. 2, SUB-SECT. 1. 

972 V, .) — Williams Maciunb 

Co. OF Winnipeg, Ltd, v. Winnipeg 
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Storage, Ltd. (Man.), [1926] 4 

D. L. R. 1167 ; (19261 3 W. W. R. 
451; r««td.,[19281 1 D,L.R.12; (1927] 
3 W. W. 11. 665. 


PART 111. SECT. 6. 

n i. **Riuhts. Wurties. privileges 

db appurtenances.**] — Held: to pass 
the right to advertise premises by 
moans of a man standing with an 
advertisement board at the entrance to 
an arcade. — H knrt, Ltd. v. M*Olave, 
I1926J N. 144.— IR. 


PART III. SECT. 12, SUB-SECT. 1.— 
B. (a). 

1878 i. Presumption of exercise .] — 
Oahu AC v. Scon’, Gahuac v. Erlk 
(1872), 22 C. P. 651.— CAN. 


PART 111. SECT. 12, SUB-SECT. 1.— 

B. (b). 

a 1. .] — An agreement to lease 

made between deft, os lessor Sc pitf. as 
lessee contained an option to purchase, 
of which the following are material 
portions : & it is hereby declared Sc 

agreed that if the lessee at any time 

E rior to the expiration of the term 
ereby granted shall give to the lessor 
one month's notice in wTltiug that he 
desiroB to purchase the freehold of the 
said land hereby demised the lessor on 
or before the expiration of suoh notioe 
will . . . transfer the said demised 



VoL XXX.~Landlord and Tenant Oases 1469—1578. 


Part IV. — Underleases. 


1469. Add, AnnoUUion: — ^Reld. Molzak v, Lilienfeld, 
[1926] Ch. 480. 

1470. Add, Annotations : — As to (2) Apld. Flexman 
V, Corbett, [1930] 1 Oh. 672. Reid. Melzak v. 
Lilienfeld, [1926] Oh. 480. 

1614. Add, Ciiatiofis: — 95 L. J. Oh. 305 1 135 
L, T. 145. 

1526ar Underlessee of sub-term in mort- 
gaged premises — Covenant for further assur- 
ance in mortgage — Underiessee entitled to 
conveyance of legal ostate — Law of Property 
Act, 1925 (c. 20), Sched. I., Part II., paras. 3, 
6 (d].] — ^A. in 1926 had become entitled to a 
sub^fcerm in certain mortgaged leasehold 
premises acquired by purchase by a pre- 
decessor in title from a mtgee. The original 
mtge. was made in 1848, & contained a 
covenant by the then mtgor. with the then 
mtgee. his exors. administrators & assigns 
{inter alia) for further assurance of the 
nominal reversion in the three outstanding 
days in the head lease, thereby mortgaged, if 
required. In the head lease were certain 
covenants by the lessee for repair of the 
premises. The freehold of the demised 
property ultimately became absolutely vested 
in pltf. for an estate in fee simple. A. had 
gone into possession of the mtgod. premises, 
but relinquished such possession before 
the trial of the action. Pltf. alleged that 


there had been a breach of the covenant to 
repair contained in the head lease Sc claimed 
{inter alia) damages against A. It appeared 
that the nominal reversion in the head lease 
had never been got in by any one, & A. 
denied that, as there was no privity of estate 
between him & pltf., he could be held liable 
under the repairing covenant contained in 
the head lease. It was alleged, however, by 
Itf., that having regard to the fact that A., 
y reason of the covenant for further assur- 
ance contained in the mtge., was a person 
“ entitled to require a legal estate to be con- 
veyed to or otherwise v^ted in him under 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part II., para. 3, such legal estate, namely, 
the nominal reversion, vested in him by 
Sched. II., Part II., para. 6 (d), & rendered 
him liable on the repairing covenants con- 
tained in the head lease : — Held : on the facts 
of the case, A. was liable by reason of the 
operation of Sched. I., Part II., paras. 3 
6 (d), as a person entitled to require a legal 
estate to be conveyed to or otherwise vested 
in him ; &, further, that he had not availed 
himself of the provisions of the Sched. to 
the Law of Property (Amendment) Act, 1920 
(c. 11 ), enabling persons to disclaim the vesting 
of any legal estate affected by onerous 
covenants. — Peachy v. Young, [1929] 1 Ch. 
449 ; 98 L. J. Ch. 237 ; 140 L. T, 008. 


Part V. — Agreements Collateral to Leases. 

1569. Add, Annotations : — Consd. Jameson v, 

KinmeU Bay Land Co. (1931), 47 T. L. R. 1578. Add, Annotation: — Refd. Re Savile Settled 
410. Apld. Miller v. Cannon Hill Estates, Estates, Savile v, Savile, [1931] 2 Ch. 210. 


Ltd., [1931] 2 K. B. 113. 


premises to the losseo. ** etc. The notice 
of his desire to exorcise the option w»i8 
given by pltf. to deft, on Nov. 27, 
1928. The term of the lease expired 
on Dec. 1, 1928: — Held: the option 
required for its exercise that one 
month’s notice thereunder should bo 
^ven at a time to expire within the 
mrm of the lease & this condition, 
which must bo strictly construed, not 
having been complied with there w’as 
no binding contract of sale. — G aiidinkr 
V, Flux. [1929] N. Z. L. II. 097.-- N.Z. 

PART in. SECT. 12, SUB-SECT. 1.— C. 

g i, ** Balance to he 

arranged. ”J — An option given the lessee 
of a hotel to purchase it within a year 
for $4.^1.000 ; 11.5,000 cash & ” the 

balance to bo arranged,” held to be 
unenforceable because Incomplete. — 
McSouley V, Murphy, [1928] 4 I>. L. R. 
790;[1928) 3W.W.R.589 ; 40B.C.R. 
403; affd, evJb nom, Murphy v, Mo- 
8orlky & PniNCK Edward Hotels, 
Ltd., [1929] 4 D. L. R. 247; S. O. R. 
642.— CAN. 

PART III, SECT. 18, SUB-SEOT. 1. -A. 

■k. Premises no longer available for 
purposes contemplated.} — A tiBherr oo. 
wore the tenants of salmon fU^hings 
under a lease for nineteen fishing 
seasons. During the currency of the 
lease, the President of the Air Council, 
acting under statutory powers, made 


byc-law’'s converting the greater part 
of the area occupied by the fishings 
into a danger zone for the puri>ofleR of 
aerial gunnery & bombing pnictioe. 
The bye-laws provided that practice 
would take place within the zone four 
days a week throughout the year, Sc 
that, during practice, no person might 
enttT the zone, or bring thereon any 
vehicle, animal, vessel, ali-craft or 
thing, & penalties were Imposed for 
contraventions of the bye-laws. The 
effect of a due observance of these 
bye-lawK would bo to render the fishings 
Incapable of possession for the purposes 
of the lease, & although bombing & 
filing practice bad taken place only on 
a portion of the days reserved, the 
fishery co. had not attempted, since 
the bye-laws were promulgated, to 
exercise their right of fishing. In an 
action by the fishery co. amiinst their 
landlord for declarator that they were 
entitled to abandon the lease : — Held : 
as the effect of the bye-laws was to 
cause total eviction from the fishings, 
the landlord could no longer maintain 
the pursuers in possession of the sub- 
jects of the lease, as he was bound to 
do, &, aocordingly. pursuers wore 
entitled to abandon the lease. — T ay 
Salmon Co. v. Spbbdte, 11929] S. C. 
(Ct. of Soss.) .593.— SCOT. 

PART III. SECT. 13, SUB-SECT. 2. 

si. Terms introduced differing from 


terms of agreement — Leosc executed 
under order for specific performatuie .] — 
Where a lease has been executed imder 
an order of ot. for the specific per- 
formance of an agreement, tlie party 
obtaining such lease Is not estopped 
frem proving that conditions Sc 
covenants have been Introdnood into 
it different from those which were 
contained In the original agreement. — 
Freeman v, Kenny (181 7), 1 Nfld. 
L. R. 3.— NFLD. 

PART IV. SECT. 3, SUB-SECT. 1. 

1435 III. .1 — Bejoy Lal Seal 

V, Benarasidas Khandelwal (1927), 
I. L. R. 64 Oalo. 948.— IND. 

1436 iv. .]— Under Transfer of 

Property Act, 1882, having regard to 
B. 105 & B. 108 (j), on underlease for 
the entire residue of the under lessor’a 
term operates. In the absonoe of a 
contract to the contrary, os an under- 
lease. & does not, as ordinarily imder 
English law, constitute an assignment 
of the lease. — Hunsraj v, Bejoy Lal 
Seal (1929), 57 L. R. Ind. App. 110, 
P. O.— IND. 

PART IV. SECT. 6, SUB^SECT. 2. 

1471 i. By what covenarUa underiessee 
hound — Usml covenants — Underlease of 
licensed premises .] — MoGabrity t?. 
CONDY (1927), 27 S. R. N. S. W. 217 ; 
44 N. S. W. W. N. 61.— AUS. 
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OasM 160^1788a. Enqubh Am) Emfibb Diosst Supplement. 


Part VI.- 

1609. Add. Annotation : — ^Hefd. Peech v. Best 
(1930) 90 L. J, K. B. 637. 

1611. Add. Annotation: — Retd. New Liverpool 
Eastham Ferry & Hotel Co., Ltd. v. Ocean 
Accident & G\iarantee Corpn., Ltd. (1929), 
142 L. T. 349. 

1643. Add. Annotation : — Refd. L. 0. 0. v. Hackney 
B. 0., [1928] 2 K. B. 688. 

1650. Add. Annotations : — Refd. Obaplin v. Smith, 
[1926] 1 K. B. 198 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 

1651. Add. Annotation : — Held. Gee v. Hazleton, 
[1932] 1 K. B. 179. 

1653a. ,] — Gee v. Hazleton, No. 7041b, 

post. 

1657. Add. Annotation : — Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

1664a. Acquiescence.] — Whether any & what 
restrictions exist on the power of a licensor 
to determine a revocable licence to occupy 
land depends upon the circumstances of each 
case. In 1926 the Crown proceeded against 
applts. alleging that poles, carrying telegraph 
wires, which they liad erected on the roadway 
of a Canadian Govt, railway, were a trespass 
thereon, & claiming damages ; alternatively 
the Crown claimed a declaration of applts.’ 
rights, if any. As to the main section of the 
telegraph line, the poles, as they stood in 1926, 
had been erected upon the roadway between 
1905 & 1910 without leave or licence. As to 
two branch lines, the poles had been erected 
in 1893 & 1911 respectively, in each case 
while an agreement was in negotiation though 
no agreement was eventually concluded. 
The whole telegi'aph line, which was about 
500 miles in length, was used by the public j 
as well as by applts.: — Held: (1) on the 
facts, at the date of the proceedings all the 
poles were on the roadway with the licence 
of the Crown. Although applts. had 
ori^ally been trespassers in respect of the 
main line poles, many years’ acquiescence & 
a claim to the payment of rent, had long 


—Licence. 

since prevented them from being so regarded \ 
in the case of the branch lines, it was to be 
inferred that the poles had been erected by 
licence ; (2) the licence was revocable in the 
absence of any facta from which a contract 
that it should be irrevocable could be implied ; 
(3) having regard to the circumstances, the 
licence could be revoked only by a notice 
determining it upon a specified future date 
such as would applts. sufficient time, 
not only to remove the poles & wires, but 
also to arrange for erecting them elsewhere. 
— Canadian Pacific RY. Co. v. R., [1931] 
A. C. 414 ; 100 L. J. P. 0. 129 ; 145 L. T. 
129, P. C. 

1677a. .] — Canadian Pacific Ry. v, R., 

No. 1664a, ante. 

1682. Add. Anmtation : — Refd. Messager v. British 
Broadcasting Co. (1927). 97 L. J. K. B. 251. 

1685. Add. Annotation : — Refd. Canadian Pacific 
By. Co. V. R., [1931] A. C. 414. 

1686. Add. Annotation : — Refd. Candian Pacific 
Ry. Co. V. R., [1931] A. C. 414. 

1693. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd*, [1931] 1 
Ch. 274. 

1694. Add. Annotation : — Consd. O’Cedar v. Slough 
Trading C^o., [1927] 2 K. B. 123. 

1694a. Use of Government railway roadway 

for telegraph poles.] — Canadian Pacific By. 
Co. V. K., No. 1064a, ante. 

1700. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd.," [1931] 1 
Ch. 145. 

1705. Add. Annotation : — Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

1708. Add. Annotation : — Refd. Gee v. Hazleton, 
[1932] 1 K. B. 179. 

1711. Add. Annotation ; — Refd. Salisbury House 
Estate V. Fry (1929), 98 L. J. K. B. 722. 

1728. Add. Citation : — 2 C. L. ll. 1449. 

175Sa. .] — ^Hcnt V. Colson (1833), 3 Moo. & 8. 

790. 


PART VI. SECT. 2, SUB-SECT. 2. 

r i. .1— New Brunswick & 

Nova Scotia Land Co. v. Kirk (1849), 
6 N. B. li. (1 All.) 443.— CAN. 

r ii. Ducondu v. Duput 

(1883), 0 App. Ca«. 160 ; 53 L. J. P. C. 
12 ; 60 L. T. 129. P. C.— CAN. 

a i. .1 — Ruti’EB V, Orde (B. C.) 

(1918), 69 S. C. K. 668 ; 49 D. L. H. 
091.— CAN. 

a ii. -] — Koyal Bank of Canada 

V. R. (1921), 02 S. C. R. 313; 68 

D. L. R. 23.— CAN. 

a lii, .J— O’Brien v. R., [1927] 

2 D. L. R. 1139.— CAN. 

Aj. Aurfement U » display a^ertisemtfnts 
in movable frames an spaces in post 
offices.] — Held : not a lease, but a 
licence to uae the U. K. 

ADVF.RTI81NO Co. V. (jLAJSOOW BAO- 
Waru Laundry. [1926] S. C. 303.— 
SCOT. 

8k. Agreement for operaiion of 
theatres.] — Dette., toe lesseeB from pltfs. 


of two theatre buildings, entered Into 
an agreoment with the P. co. for the 
operation by It of the theatres. The 
agreeineut contained no words of 
demise or grant, no provlaloii for 
excluhivo occupation, & did not pur* 
port to confer upon the P. co. any 
estate or Interest in the land upon 
which the buildings stood : — Held : 
notwithstanding the use of the word 
“ I'eut ’* in the agreement, & notwith- 
standing that it provided for exclusive 
nianagcnicnt by the 1\ co., the agiTe* 
nient was not to be regarded as a lease 
but merely as a licence ; St pltfs. were 
not entitled to forfeit tbe lease to dofts. 
for broach of the covenant therein 
contained not to assign or sublet 
without leave. To be a lease, a 
document must confer a right of 
exclusive oocui>atlon. — Bbockville v, 
DOBBIK & RnTHIK, BROCiKVlLI.E V. 
Paramount Tueatres, Ltd., Brock* 
vn.us V. Dobbie, Ritchie 8c Para- 
mount Theatres. Ltd., [19291 3 
D. L, R. 583 ; 64 O. L. R. 75.— CAN. 


si. Agreement for supjAy of service 
statUm egvipmmt .] — By an agreement 
purporting to bo a lease A. demised to 
B. tbo exclusive privilege of installing 
oil & gasoline dispensing equipment in 
tbe service station owmed by A., for 
five years at a rent. Lessee lent lessor 
83,600 secured on service station 8c 
also the etpiipment. Lessor agreed to 
purchase all oil, gasoline, etc., from 
lessee : — He.ld : a lioenoe, not a lease, — 
Cities Servm'ks Oil Co. v. Pauley, 
11931] O. K. 685.— CAN. 


PART VI. SECT. ♦. 

1665 ii. .] — ^MaoLarbnCo. 

tJ. Elec. REDUtrnoN Oo. (Can.). [19261 
4 D. L. R. 593.— CAN. 


PART VI. SECT. 6, SUBH3SCT. 1. 

1666 Iv. .] — Fielder r. 

Bannibtrb, (I860) 8 Gr. 257.— CAN. 
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Vob. XXZ. & XXXL -ldmdlotd and Tenant. Oawi 1788a— 8011a. 


Part VII. — Premises Included in the Demise. 


1788a. Garden not included.] — ^Anon. (1661), 

Moore, K. B. 24, pL 82 ; Dal. 29, pi. 6 ; 72 
B. B. 415. 

1788. Add, AnnotaHon : — Refd. Callard v, Beeney, 
[1930] 1 K, B. 363. 

1810a. liberty ol passage for pipes— Extent 

of right.] — Deft. co. were the lessees from a 
firm of architectB for a determinable term of 
twenty-one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- 
ings known as I. Court under a lease which 
contained a reservation “ excepting &; re- 
serving unto the lessors Sc the person or 
persons for the time being occupying the other 
parts of the building the passage of gas water 
& other pipes & electric wires through the 
demised premises & the free running of water 


Sc soil in & through the pipes connected with 
the demised premises.*’ In May, 1924, pltf. 
took a lease of the second floor of I. Court 
from the firm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 
& persons occupying other parts of the 
premises pltf. conducted pipes from her 
premises through deft, co.’s part of the 
premises. Deft, co., after the operations had 
proceeded for some time, alleged that great 
inconvenience would be caused to them, Sc 
cut the pipes ; — Held : the reservation gave 
no right to the lessors or pltf. to int^duce 
any new pipes or wires into the premises. — 
Taylor v, British Legal Life Assurance 
Co. (1925), 94 L. J. Oh. 281 ; 183 1.. T. 453 ; 
23 L. G. R. 686, 0. A. 


Part VIII. — Nature, Creation, 

1825. Add, Annotation : — ^Refd. Ladies Hosiery Sc 
Underwear, Ltd. v. Parker, [1930] 1 Ch. 304. 

1848. Add, Annotation: — Ae ^ (1) Consd. Taylor 
V, Twinberrow, [1930] 2 K. B. 16. 

1848. Add, Annoiaiion : — As to (2) Refd. Lowther 
V. Clifford, [1927] 1 K, B. 130. 

1968. Add, Annotation ; — Held. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 

1975a. Duty of tenant from year to year — To use 
premises in tenantlike manner.] — A tenant 
from yeiir to year is under an implied obliga- 
tion to use the demised premises in a tenant- 
like manner Sc to yield them up so used at the 
end of the tenancy. The obligation continues 
as long as he continues tenant. If he alters 
the chai'acter of the premises, he commits a 
breach of the obligation, & is liable in damages 
for the injury to the reversion. — ^Marsden v, 
Ei^ward Heyes, Ltd., [1927] 2 K. B, 1 ; 
96 L. J. K. B. 410 ; 136 L. T. 693, C. A. 

1978a. Option to take lease “ for any term 

suitable to occupier.] — Where premises had 
been for some y 001*8 in the occupation of R., 
who produced a letter addressed to him in 
1915 Sc signed by the landlord, puiporting to 
give R. an indefinite option of purchase. Sc 
alternatively an option to take a lease of the 
property for any term suitable to R., & an 
undertaking that so long as R. remained sole 
tenant the rent agreed on should not be 


and Duration of Tenancies. 


increased : — Held : on the true construction 
of the agreement R. was merely a tenant 
fi*om year to year. — J ohnson v, Clarke, 
[1928] Ch. 847 ; 97 Iv. J. Ch. 337 ; 139 L. T. 
562 ; 72 Sol. Jo. 556. 

982. Add, Annotation Ladies Hosiery 


304. 

2011a. .]— By a lease of 1838, land at the re^ 

of four houses, numbered 16, 18, 20, & 22, 
was leased for a term ending Sept. 29, 1923, 
& by an underlease of 1906 was sub-let to J. 
till May 9, 1923. By an agreement of 
Oct. 10, 1914, J. let it to P, for three years 
from Oct. 12, 1914, at a rent of £2 a week, 
payable weeldy. On the land, & extending 
along the rear of Nos. 16, 18, Sc 20, was a 
shed, in which P. carried on the business of 
a general dealer until 1923, when he assigned 
the business to his wife Sc thereafter managed 
it for her. In 1919 pltf. co, took an assign- 
ment of the land behind Nos. 16, 18, 20, Sc 
22 for the rest of the term comprised in the 
lease of 1838, subject to the underlease of 
1906. On July 8, 1920, the Midland Bank 
acquired the " leasehold reversion imme- 
diately expectant on P.’s tenancy under the 
agreement of 1914 ; Sc on Oct. 6 in the 
same year pltf. co. acquired No. 18 & the 
land behind for fifty years from Sept. 29, 


PART Vll. SECT. 1, SUB-SECT. 2,— B, 
1773 1. H^hat is appurtenant to house 
or messutme — Not space l>etween shop’ 
front d' street,] — Hiud v, Mxmico. [1927 1 
1 D. L, B. 335 : 69 0. L. R. 579.— CAN. 


PART VUI. SECT. 4, SUB-SECT. 1.— A. 

fd. Under Soldier* s Settlement Act,] 
—The Soldier's Settlement Board 
entered into an agreement \vlth McC. 
for the sale of land to him as authorieed 
by the Ac 5 t. This affreement, & the 
Act itself, provided that such agree- 
ment could only be oancsoJJed for 
default by the settlor to oomply^wlth 
the terms thereof, & in the case of land 
the same could only be re-possess^ 
upon & after the Board giving to the 
settler thirty days* notice of its inten- 
tion to rescind said agreement:-;- 
Held : the tenancy at will, mentioned 


Li sect. 22 (6) & sect. :U of the Soldier’s 
ettlement Act, is a epeolal stotutory 
snanoy at will, & is not the tenancy 
t will known to the common law ; It 
I a modified or conditional teiui^y at 
rill. After the notice baa been g^ven, 
tie settler, if ho remains on ^^^d, 
ecomea merely a tenant at ; 

IcClellan V, K., 11^321 
3 V 8 d., [1932] S. C. B. 617 ; 4 D. h, K. 
9. — ^CAN. 

art VIII. SECT. 4, SUB-SECT. 1.— D. 

1866 ill. ^.1— Dob d. Pubdy v, 

•BTERS (1838), 2 N. B. B. (Ber.) 630.— 


PART VUI. SECT. 4, SUB-SECT. 2.--^ 
C. (a) I. 

1884 vfl. 

to B. his bond In £2.500, con- 
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Uitioued, among other things, that 0. 
& D. should reside on a certain lot of 
land BO long as they conducted them- 
selves in a manner agreeable to A. : — 
Held : no notice or demand was 
necessary before bringing ejectment. — 
Ti8i>ai4i: e. Tisdale (I860), 10 0. P. 
106,— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1. 

1946 i. Purchaser under aaret- 

ment for sale at price payaole by instal- 
ments— -After forfeiture for 
meni ,] — ^Pbinck e. Moore (1864), 14 
C. P. 349.— CAN. 

PART VUI. SECT. 6, SUB-SECT. 2. 

§1. Action for damaqes — Againft 
landlord — Removal of roof op Umdtord,] 
— Meld: detmages not recoverable. — 
Hastings u. Leonidas, [1927] S. R. Q. 
389 ; 21 Q. J. P. 150.— A US. 
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1020, subject to tbe lease of 1838. After 
the end of his tenancy in 1017, P. had con- 
tinued in possession of the land & the shed, 
paying rent first to J., &, after Mar. 1023, at 
J.*s direction, to the Midland Bank, which, 
in 1025, acquired the freehold reversion of the 
land at the rear of Nos. 20 & 22, No rent 
was paid by P. to pltf. co. There were 
negotiations at a later date for apportioning 
the rent between the bank & pltf. co. which 
did not result in a concluded agreement. 
In Sept. 1028, defte. entered into an agree- 
ment to purchase from the Bank the land at 
the rear of Nos. 20 & 22, & at the same time 
their solrs. wrote to pltf, co.*8 soh's., asking 
if the co. would grant them a lease of the land 
in the rear of No. 18. After some corre- 
spondence pltf. CO, refused to gi-ant a lease 
of the land, & in Apr. 1029, commenced this 
action, claiming a declaration that it was 
entitled to the -land, & alleging that deft. P. 
was at most a weekly tenant : — Held : by 
Maugham, J. (a) mere continuance in posses- 
sion by one ori^nally in possession as tenant 
under a legal title, with the consent of the 
person who has become the landlord, may 
lead to the inference of a consensus that the 
one so continuing shall be a yearly tenant, 
but on the facts a consensus that P. should 
become a yearly tenant of pltf. co. could not 
be inferred ; (6) the inference of a tenancy 
from year to year, which is drawn from the 
payment of rent by a tenant after the expira- 
tion of his tenancy, ought to be drawn only 
when such payments are by reference to a 
yearly rent, & P.’s payments of £2 a week 
rent to J. or the Midland Bank, after the 
expiration of the term granted by the agree- 
ment of 1914, were not so paid ; by the 
Court of Appeal, on the facts there was 
no consensus between pltf. co. & defts. 
giving rise to the relation of landlord & 
tenant, without deciding the question 
whether, if there had been such a consensus, I 
it would in law have created a yearly or | 
a weekly tenancy. — Ladies’ Hosiery & i 
Underwear, Htd. v. Parker, 11930] 1 Ch. 


304 ; 00 L. J. Oh. 201 ; 142 L. T. 200 ; 46 
T. L. R. 171, 0. A. 

AnnaiaHon ; — Consd, Swift v. AmbroBe (1031), 47 T. L. R. 

534. 

2042. Add, Annotaiion : — Consd. Swift v, Ambrose 
(1031), 47 T. L. R. 604. 

2042a. Payment of rent after expiration 

of renewed tenancy.] — Pltf., by an agree- 
ment dated Mar. 6, 1028, let a flat to deft, 
from that date xmtil Mar. 3, 1020, with an 
option to renew the tenancy for a further 
period of one year. Deft, exercised the 
option, & on the expiration of the renewed 
tenancy on Mar. 3, 1030, remained in occupa- 
tion of the flat & continued to pay the rent 
reserved by the agreement, but no definite 
arrangement was arrived at between the 
parties as to the terms on which deft, occu- 
pied : — Held : in these circumstances a 
tenancy from year to year was created by 
implication of law & deft, continued liable to 
pay rent until the determination of the 
tenancy by a proper notice to quit. — Swift 
V. Ambrose (1931), 47 T. L. R. 694. 

2058. Add. Annotation: — Refd. Taylor v, Twin- 
berrow, [1030] 2 K. B. 16, 

2078* Add, Annotations : — Consd. Swift v, Am- 
brose (1031), 47 T. L. R. 694. Refd. Lowther 
V, Clifford, [1027] 1 K. B. 130. 

2079. Add, Annofaiion : — Reid, Rye v. Purcell, 
[1926] 1 K. B. 446. 

2080. Add, Annotation : — Refd. Lowther v, Clifford, 
[1927] 1 K. B. 130. 

I 2090. Add, Annotation : — Refd, Rye v. Purcell, 
[1026] 1 K. B. 446. 

2097. Citations: ---Delete [1026] 1 K. B. 186 
add [1927] 1 K, B. 130 ; 00 J. P. 113 ; 24 
L. G. R. 231. 

Add, Amwtation: — Refd. Mansfield v, Robin- 
son, [1028] 2 K. B. 353. 

2101. Add, Annotation : — Refd. Lowther v, 
Clifford, [1927] 1 K. B. 130. 

2150a. Demise to two & their children — Whether 
after-born children entitled.] — Stevens v. 
Lawton (1688), Cro. Eliz. 121 ; 78 E. R. 379. 


PART VIII. SECT. 6, SUB-SECT. 2.— 
B. (b). 

2034 X. .] — Hamburg r. 

Cape Breton Elec. Co., [13-^6] 4 
D. L. R. 683 ; 38 N. S. R. 341.— CAN. 

2034 xi. .] — SruRDEB v. 

Merritt (1848), 5 N. B. R. <3 Kerr) 
641.— CAN. 

PART VIII. SECT, 6. SUB-SECT. 4.— 
A. (a). 

2101 i, Aa to option to jrar- 

chase .] — A Crown lease provided that 
the lessee upon payini; a certain stated 
sum would bo entitled to a conveyance 
of the lands in foe simple. The lessees 
failed to renew their lease but held 
over. In 1927, the pn^sent occupants 
sent the Crown a cheque for the amount 
mentioned In the lease &: requested a 


deed to the lands in question. The 
Crown returned the cheque & refused 
to convey the land for the sum offered, 
hence the present petition of ri^rht ; — 
Held: the option to purchase con- 
tained in the lease in question herein, 
lacing unlimited as to time, was there- 
fore Inoperative & 'Vidd because of tho 
mlo against perpetuttios, & was not 
exercisable. The tenant who bolds 
over with the consent of tlie landlord 
becomes a tenant from year to year & 
holds upon tho terms created by tho 
lease, so far os they are applicable to 
a Umancy from year to year. An 
option contained in a lease to purchase 
the rovorsioD & so destroy the tenancy 
is not' one of tho terms of the tenancy ; 
it is a provision outsido of the terms 
which regulate tho relations between 
the landlord as landlord, & the tenant 
08 tenant, & is not one of the terms of 


tho original tenancy which will be 
Incorporated Into the terms of tho 
early tenancy created by tho tenant 
oldlng over after tbe expiration of tho 
lease.— Tormey v, R., [1930] Ex. C. R, 
178.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 6.— A. 

am. Aqreemeni to purcfuise — Agree- 

ment not carried out,] — Held : the 
tenancy was not determined. — 
CJBOSKILL V, WORTMAN (1863), 10 

N. B. R. (5 AU.) 648.— CAN. 

PART VIII. SECT. 9, SUB-SECT. 8. 

an. Sut)’-leei8c for life years ,] — 

HeM : tho term of years was 

reversionary & not concurrent. Sc 
began to run when the life died. — 
Adams tJ. M'Goldrick, (1927) N. I. 
127.— IR. 


32 



VoL XXXL— Landlord and ^nani Caaes 2S4^ 2306& 


Part IX. — Renewal of Tenancies. 


2242. Add. Annotation : — Consd. Swift v, Ambrose 
(1931), 47 T. L. B. 694. 

2243. Before this case, for ** See, now. Law of 
Property Act, 1926 (c. 20), s. 145,” read 
** See, now. Law of Property Act, 1922 (c, 16), 
s. 146.” 

2268. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

22S2a. .]~-Stonb v. Thebd (1787), 2 Bro. 0. 0. 

243 ; 29 E. R. 136, L. 0. 

AnnotaiioiM: — Coxud. White White (1804), 9 Vos. 654. 

Expld. Allan v. Backhouse (1813), 2 Ves. &> B. 65. Oonsd. 
Shaftesbury Earl u. Marlboroufirh Duke (1833), 2 My. & K. 
111." Bold. Bradford v. Brownjohn (1868), 37 L. J. Ch. 


2282b. -.] — Kempton v. Packman (1790), cited 

in 7 Ves. at p, 170 ; 32 E. R. 72. 

2286a. .] — Kbib. v. Robins (1838), 2 

Jur. 773. 


2287a. .1 — Greenwood v. Evans (1841), 

4 Beav. 44 ; 49 E. R. 254. 

AnnolMions : — Apld. Jones e. Jones (1846), 5 Hare, 440. 
Expld. Hudleston w. Wbelpdale (1852), 9 Hare, 775. 
Refd. Hayward v. Pile (1870), 22 L. T. 893 ; Bute (Marquis) 
t). Ryder (1884), 53 L. J. Ch. 1090. 


Sect, 5. ^TENANCIES OF BUSINESS PREMISES. 

See Landlord & Tenant Act, 1927 (c. 36). 

2306a. Application for new lease — Time for — 
Extension of time — Jurisdiction of county 
court.] — Under the rules of procedure made 
imder Landlord & Tenant Act, 1927 (c, 36), 
a county court judge has no jurisdiction to 
grant an extension of time to a tenant who 
desires to make application to the court for 
a new lease at a time later than the time 
prescribed by sect. 6 (1) of the Act. — 
Donegal Tweed Co., Ltd. v. Stephenson 
(1929), 98 L. J. K. B. 057 ; 141 L. T. 262 ; 
46 T. L. R. 503 ; 73 Sol. Jo. 367 ; 93 J. P. Jo. 
380. D, C. 

2306b. — Service of notice before Act in 

force — Effect of.] — A tenant whose tenancy 
expired on Mar. 26, 1929, sent on Mar. 23, 
1928, a notice in the prescribed manner by 


registered post to his landlords requiring 
them under sect. 6 of above Act, which Act 
came into force on Mar. 25, 1928, to grant 
him a new lease of his premises in lieu of 
claiming compensation under sect. 4 of the 
Act. In the county ct. the judge took the 
•objection that the notice having been served 
before the Act was in force, he had no juris- 
diction. That decision having been aiHrmed 
by the Div. Cfc., pltf. appealed : — Held : 
the landlord having m his possession on the 
day when the Act came into force a notice 
containing all the requisites for a proper claim, 
that day being a day more than a year 
before the termination of the tenancy, the 
county ct. judge had jurisdiction to hear the 
claim. — Dobbin v. Ogden (1929), 98 L. J. 
K. B. 321 ; 141 L. T. 61 ; 46 T. L. R. 349 ; 
73 Sol. Jo. 190, C. A. 

2306c. Who may apply — Receiver for de- 

benture holders — Notwithstanding liquida- 
tion.] — A CO. was the lessee of certain premises 
under a lease expiring on June 24, 1930. In 
1926 the CO. issued a debenture by which 
it charged all its undertaking & all its 
property, present & future, including its 
uncalled capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under Landlord & 
Tenant Act, 1927 (c. 36), s. 6, requiring them 
to grant to it a new lease of the premises. 
In July, 1929, the debentme holders in 
exercise of the power on that behalf in the 
debenture appointed a receiver of the pro- 
perty & assets therein comprised. The 
mndlords having failed to comply with the 
co.’b request for the grant of a new lease the 
receiver on Sept. 23, 1929, commenced an 
action in the county ct. in the name of the 
CO. to obtain the grant of a new lease. On 
Oct. 16 a compulsory order was made to 
wind up the company & a liquidator was 
appointed. At the hearing in the county ct. 
preliminaiy objections were taken on behalf 
of the landlords ; (a) that an order having 
been made to wind up the co. the receiver 


PART IX. SECT. 2, SUB-SECT. 1.— B. 

2159 V. .] — A covenant to 

renew runs with tho land, & can bo 
«peoiiloally euforcod by the aaeignee of 
a portion of the holding. — Seobetaky 
OF State for India in Council 
V. VoLKAKT Brothers (1926), X. L. 
li. 50 Mad. 595.— IND. 

PART IX, SECT. 2, SUB-SECT. 3. 

n i. .j — Where a renewal danse 

In a lease conferB on the leasee tho right 
to obtain from the lessor on tho expiry 
of the old term, but not imtll then, 
tho grant of a new lease in prcBsenti in 
ooutinnation of the old, the lessor 
emmot, during the ourrenoy of the lease, 
though himself presently willing to 
grant a new lease, oompei tho lessee to 
accept it. even though the latter may 
have given notice of his intention to 
exeroiso his right of renewal. — 
Kennedy v. Berryman, [1925) N. Z. 
L. R. 178.— N.Z. 

PART IX. SECT. 2, SUB-SECT. 6. 

2181 V, .] — Secretary of 

State for India in Council v, Vol- 
KART Brothers, No. 2169 v, ante . — 

IND, 

2184 i. JdepreaentaUve of lessee — 
Executor, j— N uoent v. MoLkIiLA n, 
[1927] 4. D. L. R. 845.— CAN. 


. _ after transfer of lease- 

hold interest Ut others.] — Jogesh 
Chandra Hot v. Ann ad a Charan 
Chaudhury (1926), I, L. R. 5.3 Calc. 
590,— IND. 


PART IX. SECT. 2, SUB-SECT. 6. 

■p. Itenewal hy former partner .] — 
Held : the lease was held in trust for 
the partnership. — Pong v. Quong, 
[1927] 3 D. L. R. 128 ; [1927] S. C. R. 
271.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— A. 

2200 V. Agreement indefi- 

nite.]— Qeahy V. Clifton Co., [1928] 
3 D. L. R. 64 ; 62 O. L. R. 267.— CAN. 

f I, .J — lease of a house 

8c consulting-rooms contaioed a 
covenant for renewal Sc an option to 
purchase, under which the house was 
ptuxjhasod : — Hdd : the covenant for 
renewal only applied to the entirety 
of the premises, & not to the consulting- 
rooms alone. — Morris v. Dunstonb, 
[1925] S. A. S. R. 340.— AUS. 

r li. .1 — Secretary of 

State fob India in Council v. 
VoLKABT Brothers (1928), L. R. 65 
Ind. App. 483. — IND. 
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sq. Notice of exercise of option — To 
whom given .] — ^A clause in defts.’ sub- 
lease, which was for two years, gave 
them an option for a further period of 
three years at a named rental, “ three 
months" notice in writing to be given 
in the event of this option being 
uxct'cisod."" In the head lease to R. 8z 
Co. it was provided that the lessors 
should appoint & keep some person 
residing in tho city of T. whore tho 
building was, " as their agent, to 
whom the lessees may pay their rent 
Sc fidYe all notices, 8c who will be 
authorised to receive applications for 
Sc grant all legal oonsonts, waivers Sc 
other concessions to the lessees."" On 
Nov. 30, 1927, dofts. addressed to tho 
owners who resided in the United 
States. Sc to B. of the city of T. ** their 
agent,'* a notice of their election to 
continue as tenants for the further 
period of three years. The notice was 
not served upon the owners but upon 
B. : — Held : the notioe W€W properly 
given to the original landlords, to 
whom R. Sc Co. had previously re- 
leased their interest; defts. were not 
bound to go to the United States Sc 
serve the landlords, wherever they 
were to be found. — Gray v. Chamandy 
& Sons. 11929) 2 D. h. R, 706 ; 63 
O. L. R. 496.— CAN. 
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could no longer continue the action, So 
{b) that the notice by the co* requiring the 
grant of a new lease was not in the “ form 
* prescribed ” by County Court (Landlord & 
Tenant) Rules, 1928, Ord. 50 b, r. 2, The 
county court judge upheld the preliminary 
objections. On appeal: — Held: (1) the 

right to apply for a renewal of the lease under 
sect. 6 was a right given by the co. to the 
debenture holders as part of their security, So 
the receiver was entitled to enforce that 
right notwithstanding the liquidation of the 
CO. ; (2) sect. 6 did not require that the 

notice of claim for a new lease should be in 
any prescribed form, So therefore Ord. 60 b, 

r. 2, so far as it required that the notice 
should be in a prescribed form was ultra mres, 
— Gough’s Garages, Ltd. v. Puobeey, 
[1930] 1 K. B. 616 ; 99 L. J. K. B. 226 ; 143 
L. T. 38 ; 40 T. L. R. 283 ; 74 Sol. Jo. 216 ; 
28 L. G. R. 239. D. C. 

Aiinolaiion : — Qencrallu> Refd. Smith u. Mefropolltan IVo- 

poilhw Co., 1 K. B. ai4. 

2306(1. Whether prescribed form necessary — 

County Court (Landlord and Tenant) Rules, 
1928, Ord. 50b, r. 2,] — Gough’s Garages, 
Ltd. V. PUGSLEY, No. 230dc, ante. 

2306e. Grant of new leasa -What included— In- 
corporeal right — Fishing.] — Where an in- 
corporeal right, such as a right of fishing, is 
demised along with corporeal hereditaments 
by the same lease, & the lessee uses both for 
the puri^ose of his trade or business, the 
incorporeal right is part of the “ premises ” 
within Landlord Sc Tenant Act, 1927 (c. 36), 

s. 6. Therefore, on the expiation pf vsuch a 
lease, the lessee, if he can show that the 
compensation f(jr goodwill to which under 
the Act he would be entitled would not com- 
pensate him for the lo.ss of goodwill if he 
removed to & carried on his trade or business 


in other premises, may require a hew lease of 
the premises which shall include the in- 
corporeal right demised by the original lease. 
— Whitley v. Stumbles, [1930] A. 0. 644 ; 
99 L. J. K. B. 618 ; 143 L. T. 441 ; 46 T. L. R, 
656 ; 74 Sol. Jo. 488, H. L.; ajfiTp., S. 0 wb 
nom. Stumbles v. Whitley, [1930] 1 K. B. 

' 393, 0. A. 

2d06L Basis of compensation.] — (1) Held: the 
basis of condensation imder the Act is not 
the loss suffered by the tenant, but the 
benefit Sbccrmng to the landlord. 

(2) Under sect. 4 (1) it is irrelevant to 
inquire whether the ** higher rent is derived 
from a letting for the purpose for which the 
premises were previously let or for any other 
purpose ; So if the landlord could Jet the 
premises for any other purpose at a higher 
rent than they would have realised for the 
same purpose, goodwill included, he will not 
be liable to pay compensation to the tenant. 
— Hudd V, Matthews, [1930] 2 K. B. 197 ; 
09 L. J. K. B. 621 ; 143 L. T. 383 ; 94 J. P. 
204 ; 46 T. L. R. 496 ; 74 Sol. Jo. 465 ; 28 
L. G. R. 486, D. O. 

2306g. Action for compensation — Time for bring- 
ing.] — Held : a tenant is not entitled, before 
the tenancy has expired So befoi*e he has 
quitted tha holding, to bring an action to 
recover compensation under Landlord So 
Tenant Act, 1927 (c. 36), s. 4 (1). — Smith v. 
Metropolitan Properties Co., Ltd., [1932] 
1 K. B. 314 ; 101 L. J. K. B. 1 10 ; 146 L. T. 
133 ; 48 T. L. R. 32 ; 76 Sol. Jo. 818, D. C. 

2S06b. Ability to let premises at higher rent — 
Purpose of letting— How far material.] -- 
Hudd v, Matthews, No. 2306f, a)tte. 

2306J. Contracting out of Act— Adequacy of con- 
sideration.] — Holt v. Cadogan (1930), 46 
T. L. R. 271, C. A. 


Part X. — Particular Properties. 


2330. Add, Annoiaiians : — Refd. Ariff v, Rai 
.ladunath Majumdar Bahadur (1931), 47 
T. L. K. 238 ; Canadian Pacific Ry. Co. v, 
R., [1931] A. C. 414. 

2331. Add, Av flotation : — Refd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2337. Add, Afttiolaiion : — Refd. Waring v. Foden, 


Waring V, Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

2360. Add. Annotation : — Generally^ Refd. Jardine 
V, A.-G. for Newfoundland (1932), 48 T. L. B. 
190. 

2361. Add. Annotation : — Refd. A.-G. v. I^eeds 
Corpn., [1929] 2 Ch. 291. 


PART X. SECT. 2, SUB-SECT. 3.— A. 

St. Laiid leased in lots by reference 
to plan—Lessfjr not entitled to depart 
from j9/an.)— B urns ». Dulworth 
Trust Board, [1025] N. Z. L. R. 488.— 
N.Z. 

PART X. SECT. 5, SUB-SECT. 1. 

tw. Common court — Jiepair-^Extent 
of oblioatUm.y-'The wife of the tenant 
of a house in a tenement brought an 
action against the proprietors for 
damages In respect of injuries, which 
she aliegecl she hswi sustained In oon« 
sequence of a fall caused hy her foot 
catching in a depression in the pave- 
ineTit of a common court at the back 
of the tenement. Pursuer averred 
tliat the deprcHsion had been there, 8c 
the condition of the pavement had 
been defective & dangeroms, for some 
years, & t,hat the defective state of the 
pavement was open 8c obvious. She 
did not aver that she was unaware of 
the defect, or that she had ever com- 
plained of it to defenders, nor did she 
deny defenders* averment that she 
had lived in the tenement for years - 


Held : pursuer’s averments wore not 
relevant to infer liability against de- 
fenders. — Yoono V, Campbell, 119241 
S, C. 157.— SOOT. 

sx. Clause exempliitg Umdlard from 
ludfUUy in specified cases — Whether 
negligence iodiMlcd.]— While the janitor 
of an apartment block was using high- 
test gasoline In ridding one of tlie 
rooms of vermin, about which the 
tenant of the room had oompledned, an 
explosion occurred & the tenant was 
burned & her effects destroyed. The 
jardtor was authoilsed by the president 
of deft, co., which was the landlord, 
to HO uso the gasoline, & the work 
required the removal & replacing of 
fixed boards & rails which were part 
of the permanent structuio of the 
building. The lease exempted the 
landlord from ail liability for any 
accident, loss or damage arising In or 
about the building or promises from 
heating, steam, water, g/te or electric 
lighting, or from any mant or appli- 
anctis incident thereto, & whether 
arising from fire, frost, rain, weather 
or djffocts In constniction or materials 


** or fi'om any cu»U 80 whatsoever”; 
It also exempted the landlord from 
j. liability for auy octe of any agent, 
servant or workmen In any way 
occupied or engaged In or about the 
building or promises or in any capacity 
whatsoever ; It also provided that 
” the lessors are not responsible for the 
cleaning or caretakJng ** of the demised 
premlHcs : — Held : even if the janitor's 
acts (jonstltuted negligence, the work 
was not ” cleaning ” within the mean- 
ing of the lease ; the ejuadem generis 
rule was not applicable to the acta 
referred to in the exemption clauses ; 
the expression ” agent, servant or 
workmen,'* included all persons acting 
for deft, for whoso acta It would bo 
bold responsible 8c thus included deft.*s 
pt^esident ; tSc the oxemption clauses 
covered negligent acta. — F innrmore 

V , T. Undrbwood, Ltd., [1930] 2 

W. W. R, 348 : 3 D. L. K. 939 : 24 
Alta. L. R. 610 ; refosg., 11930) 2 
D. L. ll. 873 ; 1 W. W. R. 065.— CAN* 

•y. ftaUing on horefr,)— The male 
pltf. waa tenant of one ot two aultes 
which comprised the upper floor 6t a 
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2871. Add. Annotation: — Aa to (1) ReM. O’Cedar 
V. Slough Trading Oo.. [1927] 2 K. B. 123. 

2875. Add, Annofafions : — Apld. Noble an Harrison, 
[1926] 2 K. 882. Held. Pontardawe Rural 
Distriot Oounoil v, Moore-Qwyn, [1929] 
1 Ch. 656. 

2881. Add. Annotation : — >Refd. Ooleshill v, Man- 
chester Oorpn., [1928] 1 K. B. 776. 

2387. Add, Annotation : — ^Refd. Ooleshill v, Man- 
chester Oorpn.j [1928] 1 K, B. 776. 

2390. Add. Annotation : — Held. Booth v. Thomas 
(1920), 95 L. J. Ch. 160. 

2400. Add. Annotations: — As to (1) Gonsd. Still- 
well 17. Windsor Corpn. (1982), 76 Sol. Jo. 


483. Reid. Port of London Authority i7. 
Canvey Island Oomrs. (1931), 101 L. J. Oh. 
68 . 

2405. Add, Annotation: — Refd. Flexman v, Cor- 
bett, [1030] 1 Ch. 672. 

2406. Add, Annotation : — Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2433. Add. Citation 134 L. T. 319. 

2455. Add* Annotation : — ^Refd. James Shipstone 
& Sons, Ltd, 17. Morris (1929), 14 Tax Cas. 
413. 

2404. Add. A^motation :- Refd. Oec r. llaz]e<<jii, 
[1982] 1 K. B. 179. 


Part XI. — Covenants. 


2498. Add. Annotation : — Gonsd. Flexman i 7 . Cor- 
bett, [1930] 1 Ch. 672. 

2498a. Question of fact.] — By an agreement, 

in the form of a letter dated Dec. 12, 1928, 
& signed by deft,, deft, agreed to purchase 
from pltf. for £800 a leasehold house for the 
residue of the term of 94 years comprised in a 
lease of 1849. The letter stated that deft, 
understood the ground floor & basement to 
be let to a tenant holding over as a yearly 
tenant at a rent of £60 a year, payable 
qna^rly, & it fixed Mar. 25, 1929, as the 
date for completion. Pltf. signed an acknow- 
ledgment agreeing the terms as in the letter- 
In the lease of 1849 were lessee’s covenants to 
do outside painting, deliver up, repair, insure, 
produce assignments, not to allow building 


without consent, & not to carry on offensive 
trades or do “ any . . . thing wliich may be 
to the annoyance, damage, or inconvenience 
of the occupiers of the neighbouring 
premises ” ; & there was a proviso for re- 
entry on non-performance of any of the 
covenants. The abstract was sent to deft.’s 
solrs. on Jan. 15, 1929, deft, meanwhile, to 
pltf.’s knowledge, negotiating for the purchase 
of the freehold. On Mar. 4 deft.’s sob's, 
wrote to pltf.’s solrs. that deft, would not 
buy the house unless H., the tenant, who was 
in arrear with the rent was not, as pltf. 
had represented her to be, a desirable tenant, 
was bought out. They added that there was 
no binding contract, which they later 
explained to mean that the lease of 1 849 had 


owiKid by deft. The female 
p)tf., wife of her co*pltf., was Hhakingr 
a mg on a porch at the rear of the suite 
when the railing thereon gave way & 
she was injured. In an action for 
daniages pltfs. contended that tlie 
railing. In the condition It was, was a 
trap : — Held : after reviewing the 
facts as to tiic sitviation of the porch 
& its relation to the two snltes, 
the railing was part of the demised 
premises, &, therefore, pltfs. had no 
right of recovery against deft. — Auxkw 
r. HA]\in.TON, fl932j 3 W. VV. R. 67.-*- 
CAN. 

BZ. Dumaae by fire — Inflammable 
ref Hue by elevator shaft.] — Pltf.’s bus* 
band leased from deft, a suite in deft .*s 
apartment buiJdlug, On each floor, 
beside the freight elevator, & separated 
from the hall by swinging wooden 
doors, was a platiorni on wdilch were 
garbage receptacles. A fire occmTcd 
in the building, & in efforts to escape 
pltf. was injured & her husband was 
Rilled. For this & for property loss 
pltf. sued for damages. The jury 
found that deft, w^as negligent in that 
It caused or allowed inflammable refuse 
to lie deposited beside the elevator 
shaft &: failed to safeguard such refuse 
against the danger of fire ; that such 
condition amounted to a trap or con* 
ceaJed danger created by deft. 6c caused 
the injuries, death ft loss ; ft Judgment 
was entered for dama^. The Judg- 
ment was sot aside by the Ct.. of Appeal. 
Pltf. appealed : — Held : pltf. could not 
recover, — HnAttio ». City SROimiTiES 
Co., LT£»., il932j S. O. R. 260.— CAN, 


PART X, SfiCT. 5, 6UB-SB0T. 8. 

8880 vUi> ■ ■ ■ - -- 

Wrtt V. kokm BaoTHKna 

Hak^actubino Co. (Alta.), 

1 ja. tL. R. 69 ; ri9271 8 W. W. B. 680. 

«-5an. 


PART X. SECT. 6, SUB-SECT. 4. 

2396 Iv. .1 — Connor v. 

Nelson, Moats ft Co., |1925) N. Z. 
L. K. 12,3.— N.Z. 

b 1. .1 — Where a landlord 

lets suites of rooms to separate tenants 
& provides a common means of acxjoss 
which they must, or ore entitled to 
make use of, bo is under an implied 
contractual obligation of inspecting 
the access from time to time, ft, when 
necessary, repairing It so as to prevent 
the risk of accident, & is liable in 
damages for injuries sustained by the 
tenant because of his faihire to carry 
out this duty. Tliis rule was applied 
in the present case to the giving way 
of the railing on a rear balcony which 
served as a rear exit ft entrance to the 
pltf.’s suite ft tho.se of the other 
teuaute ou the same floor. Senifde : 
the balcony railing in the condition 
it was at the time of the accident con- 
stituted a trap.— MoPhrrson v. Credit 
Foncier Franco Canadik.n (Alta.), 
[1930] 1 D. L. R. 179 ; 24 Alta. L. R. 
240 ; [19293 3 W. W. K. 348 ; aff{j„ 
[1929] 4 D. h. R. 395 ; 2 W. W. R. 
623.— CAN. 

PART X. SECT. 7. SUB-SECT. 8.~ 
B. (a). 

I I, Other trade carried cm — 

Conee<nieni refusal of jusHces to renew.] 
— Held : as the tenant bad brought 
about the refusal of the renewal of the 
lioenoe by her own act, the lessor was 
entitled to recover poHsesslon of the 
premises ft damages for breaches of 
covenants. — ^M aguire v. Day, [1926] 
N. 180.— IR, 

J n, IMiposed transfer of license 

to other premises — Leaving demised 
premises unlioensed .] — Pltfs. were the 
owners of certain premises to which 
a seven-day Uoenso was attached, ft 
deft, was their lessee ft the holder of 
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the license. The lease coutahied a 
covenant by the lessee not to do, or 
suffer to be done, on the premises any 
act whereby the license might bo 
forfeited or the renewal thereof with- 
held, & also a covenant that he would 
insure the license against forfeiture iu 
the joint names of the lessors ft the 
lessee in the sum of fiSOO. The lessee 
further covenanted to deliver up the 
premises on the exi>iratJon of the lease 
in all rtfipects in such condition as 
should bo consistent with tlje duo 
performance ft olwoiwauce of the said 
covenants. Deft., who was also the 
owner of other premises, situate In the 
same licensing area, ft to which a six- 
day license was at.tached, served notice 
to have the seven -day lioouse trans- 
ferred to the premises te which the 
six -day license was al.taohod : — Held : 
as the effect of the transfer would be 
that i»ltfs.’ premises, to which the 
seven -day license was attached, would, 
for the puiposeS of Llcousing (Ir.) Act, 
1902. be statutorily doomed never to 
have been licensed, so tnat when the 
lease expired pltfs. would got back 
premises to which no license was 
attached, they were entitled, In view 
of the covenants in the lease, to an 
injunction te restrain deft, from exercis- 
ing the T'lght of transfer conferred ou 
him by Intoxicating Liquor Act, 1927, 
8. 11 (1 ). — Heathcotb V. Maguire, 
11929] I. R. 170.— IR. 

PART X. SECT. 14. 

sy. Lease of warehouse space .] — A 
lessee of warehouse space sued his 
lessor for damages caused by the 
freezing ft bnrstim of a standpipe in 
the warehouse. ” There was no pro- 
vision in the lease as to heating : — 
Held : the landlord wew under no duty 
to prevent the standpipe from freezing. 
— SOYTHE9 V. Gibsons, Ltd., ( 1927J 2 
D. L. R, 834 : 8. C. R. 352.* -CAN, 
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not been produced to deft. Deft, did not 
complete by the date fixed. In an action by 
pltf. for specific performance : — Held : (1) the 
question whether covenants in a lease are 
** usual covenants is in each case a question 
of fact for the ct. to decide upon the 
evidence. 

I think it right to express my opinion, 
after having heard A; considered ^ the 
numerous authorities wluch have been cited 
to me, that the question whether particular 
covenants are usual covenants is a question 
of fact, A tliat the decision of the ct. on that 
point must depend upon the admissible 
evidence given before the ct. in relation to 
that question. I think that it is proper to 
take the evidence of conveyancers A others 
familiar with the practice in reference to 
leases A that it is also permissible to examine 
books of precedents. It is permissible to 
obtain evidence with regard Ix) the practice 
in the particular district in which the 
premises in question are situated (Maugham, 
J.). 

(2) A covenant to do nothing to the “ in- 
convenience of occupiers of neighbouring 
premises ” is usual only in leases of properties 
on large estates, A in a lease of one house is 
unusual A onerous ; (3) the proviso for 

re-entry on breach of any of the covenants 
in the lease must be held on the authorities 
A on the evidence to be an unusual A onerous 
provision ; (4) in the circumstances deft.’s 
light to object to the lease as containing 
unusual A onerous covenants had not been 
waived. — Fi..exman v. Corbett, [1930] 1 Oh. 
672 ; 99 L. J. Ch. 370 ; 143 L. T. 404. 

2501a. Reference to opinion of conveyancers.] 

— Flexman v. Corbett, No. 2498a, ante. 

2501b. Reference to books of precedents.] — 

Feexman V. Corbett, No. 2498a, ante, 

2501c. Reference to practice In district where 

premises situated.] — Flexman v, Corbett, 
No. 2498a, ante. 

2502. Add, Annotation: — Consd. Flexman v, Cor- 
bett, [1930] 1 Ch. 072. 

2524. Add, Annotation : — Consd. Flexman v, Cor- 
bett, [1930] 1 Ch. 072. 

2525. Add, Annotaiioyi : — Consd. Flexman v, Cor- 
bett, [1903] 1 Ch. 672. 

2526a. .]— Flexman v, Corbett, 

No. 2498a, ante, 

2529. Add, Annotation : — Refd. Flexman v, Cor- 
bett, [1930] 1 Cli. 672. 

2537a. Covenant to nothing to the inconvenience 
of occupiers of neighbouring premises — Lease 


of single house.] — Flexman v, Corbett, No. 
2498a, ante. 

2570. Add. Annotation : — ^Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

2573. Add. Annotation : — Refd. O ’Cedar v. Slough 
Trading Co„ [1927] 2 K. B. 123. 

2618* Add. Annotation: — ^Refd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46. 

2641. Add. Annotation : — As to (2) FoUd. Booth 
V. Thomas, [1920] Ch. 397. 

2661. Add. Annotation : — Ae to (1) Consd. Booth 
V, Thomas, [1926] Ch. 397. 

2663. Add. Annotation : — Generally^ Refd. O ’Cedar 
V, Slough Trading Co., [1927] 2 K. B. 123. 

2664. Add, Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

2606. Add. Anyiotation : — Generally^ Refd. Met- 
calfe V. Boyce, [1927] 1 K. B. 768. 

2697. Add, Annotations : — As to (2) Apld. Booth 
V, Thomas, [1926] 2 Ch. 397. As to (3) Refd. 
Booth V. Thomas, [1026] Oh. 397. 

2703. Add, Annotation : — Refd. O’Codar v, Slough 
Trading Co., [1927] 2 K. B. 123. 

2707. Add, Annotation : — Refd. O’Cedar v, Slough 
Trading Co., [1927] 2 K. B. 123. 

2719. Add, Annotation : — Apld. Booth v, Thomas, 
[1026] Ch. 397. 

2727a. Suit in equity.] — Hunt v, Danvers (1680), 
T. Kaym. 370 ; 83 E. R. 193. 

Annotations: — Reid. Dennett v. Atherton (1872), L. R. 7 
Q. B. 316 ; Tebb v. Cave (1000). 82 L. T. 115. 

2741. Add, Aymotations: — Refd. O’Cedar Slough 
Trading Co., [1927] 2 K. B. 123; Aldridge 
V. Wright, [1929] 2 K. B. 117 ; Vanderpant 
V, Mayfair Hotel Co. (1929), 27 L. G. R. 762. 

2760. Add, Ayinoiation : — ^Refd. Stoney v, East- 
bourne R, D. C. A Devonsliire (1925), 90 
J. P. 133. 

2769. Add. Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2776. After this case add “ Sec, now. Law of 
Property Act, 1926 (c. 20), s. 79.” 

2783. After this case add ” See, yioto, Jj&w of 
Property Act, 1926 (c. 20), a. 79.” 

2789. Add, Anyiotation : — Refd. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

2792a. .] — Certain premises were let for 

twenty-one years in consideration of (a) a 
premium of £J,000, of which £200 was paid 
on the execution of the lease, A (5) a yearly 
rent. The lease provided that the lessee 
would pay “ that portion viz. £800 of the 
premium of £1,000 hereby reserved which is 
not paid on the execution hereof ” by certain 
instalments, “ provided that in the event of 


PART XL SECT. 6, SUB-SECT. 4.— 
A. (b) U. 

2696 lit InatUution of 

action to enforce right of re-entry .) — ► 
Held : the Instltiitlon by a lossor of 
legal proceedings against a lessee to 
enfoice the lessor's alleged right to 
re-enter under the lease was not a 
breach of the lessor's covenant for 
qtiiet enjoyrnent. Sc did not give the 
lessee a right to equitable relief. — 
David Jones, Ltd. v, Leventhal 
(1927), 40 a. L. R. 357 ; [19281 

Argus L. R. 49.— AUS. 

PART XL SECT. 6, SUB-SECT. 4.- - 
A. (b) V. 

ft. Ulomre of communicating door .) — 
White v, Piooly Wioqly (Canadian). 
Ltd., [1932] 2 W. W. 11, 234.— CAN. 


PART XI. SECT. 6, SUB-SECTT. 4.— 
A. (b) vii. 

2720 111. Failure to comply vfith 

order as to fire appliances — Necessitaiing 
the closing of portion of premises .) — 
McIntyre v, Thompson, [19281 I 
W. W. R. 907.— CAN. 

PART XL SECT. 6, SUB-SECT. 4.— 
A. (b) vUi. 

fa. Fviction for breach of covenant^ 
After inadeQuate notice of breach .) — 
Qoboon V, Wilhelm (Saak.), [1926] 
4 D. L. R. 1042 ; [1926] 3 W. W. R. 
641.-<)AN. 

PART XL SECT. 5, SUB-SECT. 4.— D. 

2766 i. Varied, [1926] 4 D. L. R. 
627 ; [102618 W.W. H. 11. 
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sb. IHght to damages — Breach of 
covenant to erect buildings — Forfeiture 
of lease.) — Cross v. Kennedy. [1931] 
2 D. L. R. 990.— CAN. 

PART XL SECT. 6, SUB-SECT. 8.— M. 

fd. To pay proportion of sale price 
to laTidloraon assignment.) — A covenant 
in a lease by which the lessee bound 
himself to pay to the landlord hag-i^ 
chaftarum, i.e. one-fourth of the sale 
price whenever he sold his Interest in 
the land, cannot be enforced aniinst 
the transferee, although he purchased 
with notice of the covenant. This 
cannot be considered a restrictive 
covenant of the kind dealt with in 
English law as in the case of 3'ulk v, 
Moxhav . — Abdul Shakur v, Nand 
Lal (1931), 1. L. R. 53 All. 742.— IND. 
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the term hereby panted being determined 
by re-entry . . . the premium impaid at 
the date of such re-entry shall become im- 
mediately due & payable/* A right of re- 
entry was given if the rent reserved or any 
instalment of the premium should be in arrear 
for a certain time. During the currency of 
the lease, & before the balance of the premium 
had been paid, the premises, which had been 
mortgaged by the lessor, were sold to the 
lessee by the mteees. in exercise of their 
powers of saJe. Thereupon the lessor sued 
the lessee to recover the unpaid balance of 
the premium. The lessee contended that on 
the determination of the lease all his obliga- 
tions thereunder, including the obligation as 
to the premium, were extm^shed : — Held : 
the premium was not a ‘‘demand ... in, 
to, or on the property ** within Law of 


Property Act, 1026 (c. 20), s. 63 (1), or a 
“ covenant or provision . . . having refer- 
ence to the subject-matter ** of the lease 
within sect. 141 (1) of that Act, but was a 
sum which the lessee liad agreed to pay in 
order to obtain the lease, &, therefore, that 
his obligation to pay the full amount of the 
premium was not extinguished by the 
determination of the lease. — Hill v. Booth, 
[1930] 1 K. B. 381 ; 99 L. J. K. B. 49 ; 142 
L. T. 80 ; 46 T. L. K. 60 ; 73 Sol. Jo. 782, 
0. A. 

2801. Add. Annotation : — ^Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2806. Add. Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2809. Add. Annotation : — ^Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


Part XII. — Restrictions on Use of Premises. 


2870. Add. Annotation : — Consd. Barton v. Reed, 
[1932] 1 Ch. 362. 

2871. Add, Annotation: — As to (1) FoUd. Baiton 
V. Reed. [1932] 1 Ch. 302. 

2872. Add. Annotation : — Consd. Melzak v. LUien- 
feld, [1926] Ch. 480. 

2909. Add. Citations 95 L. J. Ch. 62 ; 136 

L. T. 91. 

2912. After this case add “ Housing & Town 
Planning Act, 1919 (c. 35), s. 27, is now 
replaced by Housing Act, 1925 (c. 14), s. 102.** 

2913a. Part of premises sublet.] — In 1906 

there was granted to K., as lessee a dwelling- 
house & premises for a term of ninety-nine 
vears at a gi'ound rent of £S a year. Sc the 
lessee covenanted with the lessors that ho 
would not, without the lessors* previous 
licence in writing, use the demised house, or 
any pai’t thereof, “ for any purpose whatso- 
ever other than for the pui’pose of a private 
dwelling-house, wherein no business of any 
kind is carried on.” There was a further 
covenant by the lessee that he would not 
do or suffer to be done in or on the demised 
premises anything which might, in the judg- 
ment of the* lessors, be or grow to the injury 
oi* annoyance of the lessors or their tenants, 
or the occupiers of adjoining premises. In 
1914 the lessee, without the knowledge of or 
licence from the lessors, sublet three rooms 
of the first floor of the demised house to a 
subtenant, whose tenancy expired in June, 
1926. On July 19 the lessee, without any 
licence from the lessors, sublet the same throe 
rooms to P. as a subtenant at a rent of £1 
a week. In an action by the lessors against 
K, & P., & the mtgees. of K., claiming 
possession of the house as against all defts., 
on the ground that the lease had been forfeited 
by reason of the breaches of the two 


covenants: — Held: (1) there had been a 
forfeiture of the lease by breaches of both the 
restrictive covenants, Sc the words in the 
first covenant, ” wherein no business of any 
kind is carried on,** must be construed as 
adding to the stringency of the covenant that 
the house should be used as a private dwelling- 
liouse ; (2) Rent Restriction Acts afforded no 
defence to the action, as K. was in actual 
possession of the whole of the dwelling-house 
in the interval between the two tenancies, & 
1923 Act, s. 2 (1), came into operation, Sc 
the premises had become decontrolled. — 
Barton v. Keeble, [1928] Oh. 517 ; 97 

L. J. Ch. 216 ; 139 L. T. 136. 

2922. Add. Annotation : — ^Reld. lie Debtor (No. 3 
of 1920) (1920), 135 L. T. 689. 

2928. Add the following paragraph Sc citation : — 

A covenant not to use a house for ” the 
exercise or carrying on of any art, trade or 
business, occupation or calling,’* is broken 
• by using the bouse for the purposes of a 
hospital assocn., established, without a view 
to profit, to provide accommodation for 
patients able & willing to pay for it. — 
27 Ch. D. 81, n. 

2929. Add. Annotations : — ^Refd. He Debtor (No. 3 
of 1926) (1926), 136 L. T. 689 ; Frost v, 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. 

2932a. Conversion of dwelling-house into 

flats — Services supplied to tenants.] — By a 
lease dated Apr. 11, 1865, the Governors of a 
College granted to D. the lease of a private 
dwelling-house on their estate, the amenities 
of which they were very desirous to safeguard, 
for a long term of years. There was a 
covenant in the lease by D. that he would 
not (inter alia) suffer the demised premises to 
be used for carrying on thereon any trade or 
business or for any purpose that might be 


PART XIL SECT. 2. 

sp. '• AUrration ** — Construction of 
covenant .] — Biwinofifl premises In a 
Bhopplng district were leased ** together 
\dtn the flstui'oa &: Ottings ** specified 
in Sched. 1. to the lease. A tailoring 
huslness had boon earned on in the 
premises prior to the making of the 
8c the fixtures 8c fittings in ques- 
tion were suitable lor 8c had been 
in oairying on such a business. These 


fixtures were set out in the Sched. 
There was a covenant not to cany on 
noxious, noisy or olTensive trades. Sc 
also a covenant to keep demised 
promises & all permitted additions & 
landlord's fixtures & fittings In good 
tcnantable repair 8c condition, & not 
to make an alteration. There was a 
covenant to yield up premises, fixtures, 
fittings & additions in good & tenant- 
able repair : — Held : “ alterations ” 

37 


iriiiat be constnied in accordance with 
the context, & an assignoo of the lease 
w'ho proposed to remove the fittings 
& fixtures 8c store thorn in a safe place 
on the premises & to erect other 
fixtures & fittings necessary for the 
purpose of using tho premises as a 
retail creamery shop, had not com- 
mitted a breach of the covenant as to 
alterations. — ^White v. [19321 

I. R. 169.— IR. 
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deemed by the Governors or their successors 
an annoyance or inconvenience to the neigh- 
bourhood. There was the usual power of 
re-entry for breach of any covenant. In 
1894 the lease was assigned to deft. R., 
subject, however, to an underlease to G. 
This underlease, which contained the same 
tonus as the headlease, was in 1928 assigned 
to deft. P. P., the underlessee, having by 
certain internal structural alterations of the 
demised pi*eniise8 converted them into three 
sepai’ato hats, proceeded, without the know- 
ledge or consent of pltfs., who were the 
successiU’s in title to the Goveraors who had 
originally granted the lease & also the present 
I'eversioners in fee simple expectant on the 
determination thereof, to let them out to 
tenants at various rentals. P. also con- 
tracted to supply the tenants with certain 
services, hot water, heat, lighting, etc. It 
was proved in e\ndence that R. knew of the 
acts of P., but took no stops to prevent the 
letting or stop the acts in any way. Pltfs. 
thereupon sought to recover possession on 
the ground of alleged breaches of the cove- 
nants in the headlease as to user : — Bcld : 
(1) what P. had done constituted the carrying 
on of a businfiss, inasmuch as she retained 
control of an important portion of the 
demised premises was under liability to 
supply cei*trfiin services, such as hot wattjr, 
etc. She had therefore committed a breach 
of both the covenants as to user contained in 
the underlease & as to acts deemed by pltfs. 
to cause an annoyance or inconvenience to 
the neighbourhood ; (2) R., by knowingly 

permitting the letting out of the demised 
premises in flals & taking no steiis to prevent 
what she had been informed would con- 
stitute a breach of the covenants in the 
headlease, had committed a breach of the 
covenaut “ not sufi'er the same to be used 
for the carrying on of any . . . business or 
for any purpost' that miglit be deemed by the 
Governors or their suecessoi*s to be an 
annoyance or inconvenience to the neighbour- 
hood.” Pltfs. were therefore (mtitled to 
order for possession of the demised premises. 

(3) The words ” permit ” & “ suffer ” have 
been the subject of judicial decision, &. in 
one case I think it was said they were synony- 
mous ; but whether this is in accordance with 
other decisions is not material to this case, 
ypeaking for myself, with all possible respecit 
to the learned judge who said so, 1 think 
there may well be as a matter of construction 
a substantial difference betw'een the word 
“ permit ” & the word ** suffer,” but, as I 
say, it is not material to consider it here. 
The word in the case before me is ” suffer,” 
and at any rate that must cover allowing 
something t/O be done which the covenantor 
has the complete power to prevent (1a;x- 
MOORE, J.).— Barton v, Reed, [1932] 1 Oh. 
362, 375 ; 101 L. J. Oh. 219 ; 340 L. T. 601 . 
2932b. Covenant not to “ suffer ” premises to 


be used lor business — ^Failure to sue for breach 
by under-tenant*] — Barton v. Reed, No. 
2932a, ante. 

2982c. Distinction between ** suffer dc 

** permit^'] — Barton Reed, No. 2032a, 

ante, 

2943a. Covenant not to carry on trade of alehouse^ 
beerhouse or tavern keeper or licensed 
victuaOer — Carrying on of restaurant.]— A 
covenant in a lease that the trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keeper, or licensed victualler should 
not be carried on on the demised px*eniises, 
is not broken by the carrying on of a 
restaurant with a wine dc beer on-licence 
subject to the condition that alcoholic liquor 
should only be served with meals. — Lorden 
V, Bbooke-Hitchino, [1927] 2 K. B. 237 ; 
96 L. J. K. B. 400 ; 137 L. T. 00 ; 91 J. P. 
81 ; 43 T. L. R. 268 ; 71 Sol. Jo. 332. 

2945. Add, Annotation : — Refd. Lorden v, Brooke- 
mtehing, [1927] 2 K. B. 237. 

2952. Add, Annotation : — Refd. Lorden v, Brookc- 
Hitching, [1927] 2 K. B. 237. 

2953. Add, Annotation : — Refd. Lorden v, Brooke- 
Hitching, [1927] 2 K. B. 237. 

2981a. Subletting part of premises.] — 

Barton v, Kebbijs, No. 2913a, ante, 

2981b. — — Conversion of dwelling-house into 
flats.] — Barton v, Reed, No. 2932a, ante, 

2994. Add, CHatwnfi : — 95 L. J . Oh. 1 ; 1 34 L. T. 56. 

2995. After this case add : — 

.] — See^ now, l^andlord & Tenant 

Act, 1927 ( 0 . 30), s. 19 (2). 

2995a. Making openings in party-wall.] 

— Ltuley & Skinner, Ltd. v. Crump (1929), 
73 Sol. Jo. 366. 

AT/iu>faii(>n:-Folld, Ball Bwa., Ltd. v. Sinclair, [ 1031 ] 
2 Oh. 325 . 

2995b. Alteration amounting to Improve- 

ment.}— By a lease dated Apr, 2, 1930, 
certain premises were demised to deft, for a 
term of years. The lease conUtined cove- 
nants by the lessee (inter alia) (a) not to make 
any alt/eration or addition to the premises, 
except such as might from time to time have 
been authorised by the landlord in writing ; 
(6) not to cut, maim or injure any of the 
walls or timbers thereof ; & (c) not to assign 
or undcr-let the premises or any part thereof 
without the written consent of the landlord. 
The lessee having contracted to sub-let the 
premises to A., & for this purpose desiring 
to carry out certain structural alterations, 
which included the alteration of the position 
of a staircase, in pursuance of the covenant 
in the lease, asked the landlord for his per- 
mission. The landlord refused his sanction 
to the suggested alterations except on certain 
conditions, which were unacceptable to the 
lessee. The lessee thereupon threatened to 
carry out the alterations, & the landlord 
commenced an action for an injunction to 
restrain him from so doing. Que^ions arose 


part XII. SECT. 8, sub-sect. 4.- 
B. (A), 

e I. Tea ct refreshynetU rooma-' 

Latxnu VTttnUca for xisc as 
c .* a breacib of coveiiam 

« the peisou iiijorcd by the breach ( 
oovenaiit wan entitled to an hit+irdk 
ruHtmicius Huch breach. — SAHi^yEBOLA 
V, WoohKBON, [19261 App, D. 38.- 
8. AE. 


PART XII. SECT. 8, SUB-SECT. 5.— A. 

2 , j, Screaming haby.l — The 

landlord sought to evict the tenant 
iKHSanso of the screaming of the 
tenant’s two-yoar-old child ; Sc con- 
tended that he *’ believes " that the 
icnujit was permitting the premises to 
bn sued for the puriwso or disturbing 
other tenants when the baby scroameu 
therein, & that his, the landlord’s, 
** belief *’ was the solo test of a breach 
of the covenant. There was no qnes- 
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tion but that the other tenants were 
seriously disturbed by the child’s 
crying, but there was evidence that the 
tenant was doing all ho could to quiet 
it i — Ueld : it was impossible to hold, 
on the evidence, that the landlord 
could have had any honest belief that 
the tenant was committing a breach 
of said covenant. — Jouannson v, 
Bkhman, [1980] 2 W. W. R. 669; 

[1931J I D. h, R. * ~ 

161.-~OAN. 


. 856 : 39 Han. h, R. 



VoL XXZ7.— LandloKd and Tenant Oases 2986b— 3120a. 


(a) whether Landlord ^ Tenant Act, 1927 
(c* 86), 8. 19 (2), applied, & (h) whether the 
landlord had imder the circumstances un- 
reasonably withheld his consent x-^Held : 
(1) the sub-sect, applied & must be read 
into the appropriate covenant, & the land- 
lord could not unreasonably withhold his 
consent if the alteration or addition sought 
to be made would in fact effect an improve- 
ment. The circumstances under which an 
alteration or addition constitutes an improve- 
ment considered ; (2) in the circumstances 
of the case, the withholding of consent on 
the part of the landlord was unreasonable, 
& the alteration could have been made 
without any further application to him. — 
Balls Bros., Ltd. v. Sinclair, [1631] 2 
Oh. 326; 100 L. J. Ch. 377 ; 140 L. T. 300. 

2997. Add. Annotation : — Reid. Torbay Hotel v, 
Jenkins, [1927] 2 Oh. 226. 

2998. Add. Annotaiion : — Reid. Ward v. Paterson, 
[1929] 2 Oh. 390. 


8002. Add. Annotation -Reld^ Lorden v, Brooke- 
Hitching, [1927] 2 K. B. 237. 

8007. Add. Annotations : — - Consd. Southwark 
Bevenue Officer v. Hoe (B.) & Co. (1930), 
143 L. T. 544. Reid. Shaw v. Public Trustee 
(1929), 141 L. T. 466. 

8026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements — Illuminated sign.] — Held : a 
breach of the covenant. — Gifford v. Dent 
( 1926), 71 Sol. .To. 83. 

8027. In second catchword for ‘‘grantor '' read 
grantee.*’ 

8083. Add. Annotaiion ; — Retd. Richardson v. 
MoncrielTc (1920), i3 T. L. R. 32. 

8035a. . Obligation of lessor as to adjacent 

premises.] — O'O bdar, Ltd. v. Slough Trad- 
ing Co., No. 5070a, post. 

3061. Add. Citations:- [1920] Ch. 620; 95 
L. J. Ch. 445 ; 135 L. T. 107. 


Part XIII. — Fitness of Premises. 


8081. Add. Annotations: — Consd. Jam<?son v. 
Kinmell Bay Land Co. (1931), 47 T. L. R. 
410. Apld. Miller v. Cannon Hill Estates, 
Ltd., [1931] 2 K. B. 113. 

3102. Add. Annotation: — Refd. Miller r. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 113. 

3111. Add. Annotation: — Consd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. IG. 

8120. Add. Annotation Bottomley v. 

Bannister (1931), 101 L. J. K.. B. 40. 

3120a. .] — ^At common law in the absence of 

express contract a. landlord of an unfurnished 
house is not liable to his tenant, nor is a 
vendor of real estate liable to his pui*cha.ser, 
for defects in the house or land rendering it 
dangerous or unfit for occupation, even if the 
defects are due to his construction or are 
within his knowledge. 

A firm of builders, having built several 
houses on an estate of which they were the 
owners, sold to one a house wliich was 
nearly completed. They agreed to complete 
the house by the end of Oct. 1929, & to make 
it fit for habitation, & like in decoration & 
design to the other houses on the estate. The 
agreement contained a clause enabling C. to 
go into possession before completion as 


tenant at will. The house, like the others on 
the estate, was fitted with a p)articular make 
of boiler, wd)ich was placed in the kitchen & 
was heated by a Bunsen gas burner. Above 
the kitchen was a bathroom, From a cup- 
board in the bathi’oom a linen chut/(^ ran down 
to a cupboard in the kitchen connected with 
the boiler by a pipe. Then*, was no flue to 
caii’y gas or fumes from the burner to the 
outward air. C. with his w^ife & child went 
into occupation on Sept. 28. The C. Gas 
Co.’s inspector examined the gas fittings 
set the regulator fitted to the bumor so that 
45 cubic feet of gas & no more passed into the 
burner per hour. On Oct. 26, C. & his wife 
were found dead in the bathroom, poisoned by 
carbon monoxide gas. A few’ days aftorw^ards 
the regulat*>r was found so set that much more 
than 45 cubic feet could pass into the burner 
in an hour. The boiler with its burner & 
the linen chute were pkrts of the realty. The 
boiler with the burner propeily regulated was 
not dangerous. It was the business of the 
Gas Co. & not that of the builders to regulate 
the flow of gas to the burner. In an actioix 
imder Fatal Accidents Act, 1846 (c. 93), by 
the administrators of 0. & his wife ajgainst 
the builders : — Held : there was no evidence 


PART XII. SECT. 3, SUB-SECT, 7.— A. 

2998 i, Not to let for ptxrtumiar trade — 
WftdU amounts to breach.] — W^here 
premises were let to a oonfeotloner, & 
the landlord oovenanted not to let 
any shop in the same block of buUdinKs 
for a sixnllar purpose, but BUbsequently 
let adjoining shops to a grocer & a 
neengrooer & fruiterer r — Held ; there 
had bd(m a breach of covenant by the 
landlord. — Buthbbland v. DuvsumtTX, 
(19281 N. Z, L. R. 171.— N.Z. 

299S U, ,J — In a loose to 

pltf., by deft. CO.'S manager, of premises 
port of a hotel building for use as a 
store, the lessee agreed to use the store 
for tbe display &. sale of certain 
specified kinds of goods, & lessor agreed 
''^not to enter Into any leases heroin 
during the term of this lease which 
shaU be used for the purpose of selling 
any of the above-mentioned ortiedos.*^ 
After the making of tl^e lease, deft, 
eo. made a renewal lease to Q. of 
store premises immediately a^olnlng 
those learn to pltf*, the husmess to 


bo carried on therein by G. being 
that of selling precisely the same kind 
of goods that pltf. was tt) sell ; — 
Hdd : tbe renewal of G.'s lease was 
a breewib of the agreeuiont with pltf. 
not to enter into any such lease, & 
deft. CO. was liable to pltf. in damages 
by reason of the breach. — Geary v. 
CLiirroN Co., (19281 3 D. L. R. 64 ; 62 
O. L. R. 257.—CAN, 


PART XII. SECT. 3, SUB-SECT. 8. 

•V. To keep open continuously — 
Lease of JwteL] — Deft, leased to pltf. 
certain hotel properties oonslstlng of 
an Inn & an annex. Pltf. covenanted 
to contintially conduct & carry on the 
business of a high-class inn ; — Held : 
tbe agreement meant keeping opou the 
liotol In the way that was usual. 
Tbomforo, it was no broach that the 
main building was, according to 
custom, closed during the winter 
months, the annex being kept open 
continuously.— Q. R. S. Canadian 
OORPN., Ltd. V. Oolbman, [1931] 1 
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D. L. R. 277 ; 6.*) O. L. R. 462 ; affd„ 
(19.S1] .3 I). L. R. 577 ; 8. C. R. 708.— 
CAN. 

PART Xin. SECT. 3, SUB-SECT. 1.-^ 
B. (a). 

£ i. .3 — Boyd v. Diokbson, 

[19301 2 B. L. R. 96.— CAN. 


PART Xni. SECT. 8, SUB-SECT. 2.— 
D. (b) U. 

3151 il. Defexd of repair.y-- 

Kelpon V. Stewart, (1028] 3 w. W. R. 
640.— CAN. 

PART XUI. SECT, 3, SUB-SECT. 2.— E. 

3156 i. Breach — Whai amounts to — 
Hot ashes left in yard,] — Defts. agreed 
for reward to provide board & lodging 
for infant pltf., who was injured while 
piaylng in tbe yard of the pi'omlses 
throuim coming in contact with some 
hot a^es placed there by one of dofts. : 
— HeW .* defts. were liable.— Irwin v. 
HamAL, [19271 N. Z. L. R. 7.— N.2. 
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of a breach of any duty which the law cast 
upon defts. as vendors or lessors of the house 
towards C, or his wife, & pltfs. could not 
recover. — ^B ottomusy v. Bannister, [1032] 
1 K. B. 468, 459 ; 101 L. J. K. B. 46 ; 146 
L. T. 68 ; 48 T. L. R. 39, 0. A. 

Annoialion : — Consd. McAlister (or Donogrbue) v, Stevenson 
(1932), 101 L. J. P. C. 119. 

8120b. .]— Cruse v. Mount (1932), 49 T.L.B. 

87; 76 Sol. Jo. 902. 

8157. Add, Annotation : — Consd. Haskell v, Mar- 
low, [1928] 2 K. B. 46. 

8169. Add. Annotaiion: — ^Refd. Fisher v. Walters 
(1026), 90 J. P. 195. 

8160. Add. Citatume 90 J. P. 195 ; 24 L. G. R. 
327. 

3160a. -,] — The tenant of an in- 

dustrial dwelling-house, which, as regards 
rent, came within Housing Act, 1925 (c. 14), 
& Increase of Rent & Mtge. Interest (Re- 
strictions) Act, 1920 (c. 17), & the rent of 
which had been increased imder the latter 
Act, sought to recover from his landlords, 
deft, coipn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the windows of the house, as soon as 
he had unlatched the top sash it fell owing 


to the breaking of the sash cord & severely 
crushed his hands. He based his claim on 
the alleged failure of the landlords to perform 
their statutory obligations under Housing 
Act, 1925, to keep the house “ in all respects 
reasonably fit for human habitation 
alternatively, under Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920, to keep the 
house in “ good & tenantable repair ” : — 
Held: (1) whatever was the effect of the 
above mentioned Acts upon a landlord’s 
responsibility for the condition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as applied to the 
facts, the ct. was not unanimous, it was a 
condition precedent to the liability of the 
landlord that notice of latent, as well as of 
patent, defects should be given to him by the 
tenant, whether or not the landlord had a 
right of access to inspect the state of repair 
of the house, & the absence of such notice 
was fatal to pltf.’s claim. (2) Observations 
upon the meaning of the words “in all 
respects reasonably fit for human habitation “ 
in Housing Act, 1925, s. 1. — ^Morgan v, 
Liverpool Cobpn., [1027] 2 K. B. 181 ; 96 
L. J. K. B. 234 ; 130 L. T. 022 ; 91 J. P. 
26 ; 43 T. L. R. 146 ; 71 Sol. Jo. 35 ; 25 
L. G. R. 79, C. A. 


Part XIV. 

8161. Add. Annotation : — ^Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 183. ^ 

3163. Add. Annotation : — Consd. Spyer v. Phillin- 
son, [1931] 2 Ch. 183. 

3206. Add. Annotation: — ^Refd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 40. 


-Fixtures. 

8211. Add. Annotation : — As to (2) Consd. Spyer 
V. Phillipson, [1931] 2 Oh. 183. 

8212. Add. Annotation : — Refd. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

8219a. .] — The lessee of a flat, which he held 

for a term of twenty-one years, without the 


PART XIU. SECT. 8, SUB-SECT. 2.— F. 


^ so. Hoorn in building leased to un- 
incorporated assocUdUm — Injury to 
mtmber of association — Failure to 
prfwide fire-escapes ,] — A buiJdiijg lu the 
city of L. was owned by deft. co. & 
occupied by the co. & various tenants. 
It was four storeys in height, & on the 
fourth storey were two rooms fitted 
up & used as lod^-rooms. Deft, co. 
bad leased one of those rooms to an 
unincorporated fraternal association 
or lodge, & the premises were occupied 
by the lodge imder that lease in 
Jan. 1927, when a fire broke out in the 
building. Pltf., a member of the 
lodge, was attending a meeting in the 
lodge -room at the time, & wa.s severely 
Injured In attempting to escape from 
the burning building. There were no 
fire-escapes, ifc the building was so 
oonstructod as to make it a fire-trap : — 
Held: pltf. was not an invitee, but 
a mere licensee, of dofts., though an 
invitee of defts.* tenant : he did not 


come upon defts.* promises for any 
purpose In which ho & defts. had a 
common Intoi'ost, & there was no 
contractual relation between thorn. — 
Taylor v. I»kople*s Loan & Savings 
O oRPN.. 11929] 1 D. L. K. 160: 63 
O. L. R. 202; affd,. t1930] S. C. II. 
190; 2 D. L. R. 891.1-CAN, 


»d. Theatre- - Uecdino-plarU inade- 
nuate..y -daw.y V. Christoj‘T*’ (1915), 
W. N. 291, 481 ; 35 O. L. R. 162.— 

CAN. 



same way as between vendor & pur- 
chaser, mtgor. & mtgec. or landlord & 
tenant, but a tenant has the right as 
against his landlord to detach & 
remove trade or ornamental fixtures 
installed by him, during or at the 
expiration -of his term. If an article 
is embedded in the soil or Is attaehed 
to any building or permanent erection 
thereon by a penuanont fastening, it 
Is printd facie a fixture. Unless so 
attaehed, an article is not regarded as 
“ embedded ** in the soil merely 
because it is placed on a brick, concrete 
or wood foundation, or even in holes 
constructed In the foundation to 
receive it, or becauso it sinks mjcl- 
dentally into the foundation, or becauso 
earth or other matter accidentally 
accumulates round It so as to give It 
the appearance of being embedded. 
A belt carried from shafting to a 
machine for the purpose of W'orking it 
is not in itself sufflclont to make tJjo 
machine a fixture. The oounoctiou of 
a hydraulic press with underground 
water-pipes, or the insertion of the 
nozzle of a bellows in a hole which it 
tightly fits In some iiart of a forgo 
affixed to the premises, is suffioient to 
make the press, or the bt^Uows, privid 
facie a fixture. If an article is proved. 
primd facie, to bo a fixture, the onus of 
showing that it was intended to con- 
tinue a chattel lies on those who 
contend tliat It is a chattel. The 
relevant ovldenco to prove tho Inten- 
tion is the clrcumstanoes of the ease, 
& mainly the degree of annexation & 
tho object of annexation. Declara- 
tions of Intention by the party who 
affixed the article are not relevant. 
An orUclo which is no further attaehed 
to the premises than by Its own weight 

40 


is priTnd facie not a fixture, but It will 
be held to bo a fixture (a) if It is part 
of a machine or other article which is a 
fixture ; (5) if it can be Infcm^d from 
the circumstances that it was intended 
to become a part of the freehold. If 
an aitlcle which is fixed Is taken out 
of Its place by a mtgor., & an equally 
good or bettor article is substltufxjd for 
It, the mtgee. is not entitled to claim 
both articles as fixtures ; ho inuat 
elect which ho will have . — He May 
Bros., Ltd. (1929), S. A. S. R. 508.— 
AUS. 


PART XIV. SECT. 2, SUB-SECT. 1.— 
A. (c). 

3177 i. General rule,] — A building 
not attached to tho land, oxc<?pt by 
its own weight, cannot be considered as 
part of the realty unless the circum- 
stances show that it was intended to 
be part of the land : & the onus of 
showing such intention is upon tho 
party who assorts that it is not a 
chattel. — Cunningham v. SiGFUSflON 
& SiOFuaRON, ri930j 2 W. W. R. 189 ; 
3 D. L. R. 955 ; 24 S. L. R. 589.— 
CAN. 

PART XIV. SECT, 2, SUB-SECT. 1.— 
A. (d). 

sc. RoiZers.]— Coleman v . Monahan 
(N. B.), 11927] 2 D. L. R, 209.— CAN. 

sd. Manure lying in heaps .] — 
IManui'e lying In heaps in a bam -yard 
is a chattel which may bo taken away 
by the outgoing tenant, OYon after bis 
tenancy has expired, & trover will llo 
for it if held or taken away by tho 
landlord. — Foshay v. Barnes (1869). 
12 N. B. R. (1 Han.) 450.— CAN. 



Tol. XXXI,— Landlord and Tenant, Cases 3219a— 3494. 


consent of the lessor installed in some of the 
rooms certain valuable antique panelling, 
ornamental chimney-pieces & so-called 
“ period fireplaces. No portion of the 
structure of these rooms was alt^^d in order 
to fix the panelling, but it was pl^ed in 
position by ^erting into the walls wooden 
plugs to which it was attached by screws. 
Some slight structmal alteration was effected 
in fixing the new chimney-pieces & fire- 
places. The lessee having died during the 
currency of the term, his exors. claimed the 
right to remove the panelling, chimney- 
pieces & fireplaces, alleging that these instal- 
lations were tenant’s fixtures, & as such 
removable by them. The lessor, on the 
other hand, contended that the panelling & 
chimney-pieces had been fixed & installed in 
such a way as to become part of the structure 
of the demised premises ; that their removal 
would cause damage to the structure ; that 
the installations by the lessee constituted 
landlord’s fixtures, & that hia exors. were not 
entitled to remove them. In an action by 
the lessor to restrain the exors. from removing 
the fixtures: — Held: (1) in determining 
whether a particular chattel was a tenant’s 
or a landlord’s fixture the ct. had to consider 
what were the object & purpose of the annexa- 
tion, & what would happen if the annexed 
chattel were removed. So long as the chattel 
could be removed without doing irreparable 
damage to the demised premises, neither 
the method of attachment nor the degree of 
annexation, nor the quantum of damage that 
would be done either to the chattel itself or 
to the demised premises by the removal, had 
any bea.ring on the right of the tenant to 


remove it, except in so far as it tlirew a light 
upon the question of the intention with 
which the tenant affixed the chattel to the 
demised premises ; (2) the ct. could not 

infer an intention on the part of the tenant 
that the fixtures in question should become 
part of the demised premises, but the proper 
inference to be drawn was that the tenant 
intended himself to enjoy them & not to 
benefit the demised premises. Therefore 
the fixtures were tenant’s fixtures, & the 
exors. were entitled to remove them. — 
Spybb V. Phillipson, [1931] 2 Ch. 183 ; 100 
L. J. Ch. 246 ; 144 L. T. 626 ; 74 Sol. Jo. 
787, C. A. 

3225. Add. Annotation : — Consd. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

S251a. Oak panelling.] — Spter v. Phillipson 
No. 3219a, ante. 

S251b. Ornamental chimney-piece.] — Spyer v. 
Phillipson, No. 3219a, ante. 

3251c. Period fireplaces.] — Spyer v. Phillipson, 
No. 3219a, ante. 

3327. Add. Annotation : — Consd. Spyer v. Phillip- 
son. [1931] 2 Ch. 183. 

3343. Add. Annotation: — Apld. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

8390. Add. Cifof ion .—[1926] Ch. 877. 

3418. Add. Annotation : — Refd. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

8483. Add. Annotation : — Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 

3494. Add. Annotation : — Rbfd. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (b) il. 

3266 il. Rot Wolf 

BiiKWiNo CJo. (Ont.), [19261 2 D. L. R. 
1002 ; 7 C. B. R. 625.~CAN. 


3266 iii. .] — On an inter- 

pleader issue, between a Judgment 
creditor of the ntanai^er of a newspaper 
& printiner business & the latter 's 
father, who owned the business & the 

E remises in which it was carried on, 
eld that the printing jiresses were 
the property of the father. The 
evidence favoured the view that he, 
& not the son, was their real purchaser ; 
&, moreover, they wore part of the 
realty, Blnce they were attached to the 
building for the better enjoyment & 
use thereof as a printing cstablisiimcnt, 
& because their removal would dis- 
figure & disturb the building Itself. — 
Richardson v . Hardie, [19281 2 
VV. W. R. 246.—CAN. 


PART XIV. SECT. 2. SUB-SECT. 2.— E. 

3279 i. Boiler — dt other nmehinery. J — 
Rookrs V. Ontario Bank (1891), 21 
O. R. 416.— CAN. 


PART XIV. SECT. 6, SUB-SECT. 2. 

Hot water system.] — An electri- 


cally ] 


heated hot-water seiwico pump & 
oquipmont were installed by deft, upon 
pltf.’s premises. A rotary pump was 
fixed by screws to a log platform which 
was not affixed to the soil, but the 
pump was connected by cleotrlo wires 
which penetrated the wall of the house, 
with a switch -board inside. A hot- 
water oylindcr was placed on the 
balcony encased with wooden slabs 


which were screwed to pieces ofjwood 
which were nailed to the walls. From 
this cylinder pipes led to various bath- 
rooms & tanks & penetrated tho bouse 
walls In several places. The whole 
apparatus was affixed by defts. in such 
manner as to bo readily removable & 
so as to do the least possible injury to 
the fabno of the house ; — Held : the 
object of the installation was not for 
Its more convenient use as a chattel, 
but for rendering more convenient the 
occupancy of the bouse, & tho service 
& equipment were fixtures. — Adams v. 
Medhurst & Sons Pty., Ltd. (1931), 
24 Tas. L. R. 48.— AUS. 

PART XIV. SECT. 7, SUB-SECT. 2.— 
B. (h). 

3434 vi. .] — Fixtures which 

a tenant is entitled to remove must be 
removed during the tenancy or within 
such time beyond the original term as 
the tenant holds the premises under a 
right still to consider himself a tenant. 
This rule applies whether tho lease 
expired by olHuxlon of time or was 
properly determined during its cur- 
rency. — N ational Trust Co.. Ltd. 
p. i»AL.\OE Theatre, Ltd.. [1928] 1 
W. W. R, 502, 805 ; [1928] 2 D. L. R. 
59, 739 ; 23 Alta. L. R. 427.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 4. 

8461 iv. .] — Globe Land Co. v. 

HBASLIP, [19271 3 D. L. R. 604 ; 60 
O. L. R. 499.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 8.— 
B. (d). 

te. Covenant to driver up personal 


property specified in lease — c£* additions 
thereto.] — A lease provided that : “ The 
lessee w'ill, at the expiration or other 
sooner determination of tho said term, 
peaceably Burrender & yield up unto 
the said lessor the said demised 
promises with tho appurtenances 
thoition & together with tUJ buildings, 
erections & fixtures thert^on, & tho 
personal property included in Schedule 
A. hereto attached & any personal 
property brought upon the demised 
premises in addition thereto or in lieu 
or in substitution therefor *’ : — Held : 
the personal property covered by the 
covenant included all the pci-sonal 
property in question herein brought 
upon the promises for use in tho theatre, 
whether brought thereon by the lessor 
or by the lessee : it being held that 
such of said property as did not dis- 
place any of tho personal property 
theretofore In tho theatre >va8 ** In 
addition thereto,” within the meaning 
of that jihrasc in tho covenant, & such 
of it as took tho place of any property 
thei-etofore in it was ” in lieu of or In 
substitution therefor.” — National 
Trust Co., Ltd. v. Palace Theatre, 
Ltd., [1928] 1 W. W. R. 502 ; [1928] 
2 D. L. R. 59, 739 ; 23 Alta. L. R. 427. 
—CAN. 


PART XIV. SECT. 8, SUB-SECT. 1. 

sf. Conversion — During continuance 
of term — Liquidator of tenant company 
permitting rermrval .] — Geelong City 
Building Pty., Ltd. v . Bennett, 
I1928J V. L. R. 214; [1928] Argus 

L. R, 138.— AUS. 
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Part XV 

8666. Add. Anndation : — Refd. Ee Savile Settled 
Estates, Savile v. Savile, [1931] 2 Oh. 210. 

3574. Add. Annotation : — Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 

3586. Add. Annotation : — ^Refd. Grant v. Edmond- 
son, [1931] 1 Oh. 1. 

3590. Add. CUcdiona : — mib nom. WmSTOK v. 
Pinkney, 3 Keh. 187 ; 2 Lev. 80 ; T. Baym. 
222 . 

Add. Annotation : — ^Refd. Brownlow v. Hewley 
(1690), 1 Ld. Raym. 68. 

3636. Add. Annotation : — Apld. Maine ds New 
Brunswick Electrical Power Oo. v. Hart, 
[1929] A. 0. 631. 


. — Rent. 

3751. Add. Annotation -Apld. Be Weds, [1929] 
2 Ohs 269. 

3779. Add. Annotation: — ^Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

3808. Add. Annotation: — ^Dlstd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

3854. Add. Annotation : — ^Refd. Be Pinto Leite & 
Nephews, Ex p. Bea Olivaes (Visconde), 
[1929] 1 Oh. 221. 

3867. Add. Annotation : — Reid. Tredegar v. Har- 
wood (1928), 97 L. J. Oh. 392. 

3930. Add. Annotations : — Consd. Dalton t;. 

Rckard (1911), [1926] 2 K. B. 646, n. ; 
Richmond v. Savill, [1^6] 2 K. B. 530. 


PART XV. SECT. 8. SUB-SECT. 1. 

ts. Payment of deposit — Interest as 
pan payment of rcnl.] — A lease pro- 
vided that the lessee should deposit 
a certain amount with the lessor, that 
the interest on the amount deposited 
was to he taken in part pavncnent of 
the rent. that tlie principal amount 
was to be taken in discharge of the 
last year’s rent. Upon default in 
payment of the first year’s rent, & 
re-entry upon the land by the lessor, 
the lessee sued to recover the full 
amount deposited by him witli the 
lessor: — Held: (1) the amount left 
by the lessee with the lessor was not a 
deposit, in the strict lejral sense of the 
tenn, liable to be forfeited on default 
of payment of rent ; (2) the lessee was 
entitled to recover the return of Ida 
deposit, less the rent that, became pay- 
able In the first year, — Varadajraja 
Perumal Koil v. M0NIA1*PA Piixai 
(1929), I. L, It. 53 Mad. 141.— IND. 

sm. Tenant paying rent to be- fured 
by arhit ration — Sub-tenant paying 
am-mini so fixed — Construction .] — 
Mkikle Co., Ltd. v. Btukett & Sox, 
Ltd., [19311 3 D. L. R. 684.— CAN. 

PART XV. SECT. 3, SUB-SECT. 8. 

hi. .] — Pltf. CO. le€ised to deft, 

the half of a shop in which deft, carried 
on the business of selling lingerie. The 
other half was occupied by deft. co. 
There was a term in the lease that 
should the premises be damaged by 
fire the rent should be reduced for the 
time occupied in repairing such part 
or parts “ as may be rendered un- 
tenantable & incapable for use & 
occupancy by the lessee.” A fire took 
place on pltf.’s premises from which 
smoke penetrated to deft.’s shop, dis- 
figuring the walls & celling ; 

the damage was caused by the fire, &, 
having regard to the nature of the 
goods dealt in by deft., the premises 
were so injured by fire as to render 
them ” untenantable & incapable ” for 
use & occupancy by the leasee. — 
United Cigar Stores, Ltd. r. Buller 
He Hughes, [1931] 2 D. L. ll. 144 ; 66 
O. L. It. .593.— CAN. 

PART XV. SECT. 3, SUB-SECT. 9.— 

B. (a). 

•p. On tenant’s business being facili- 
tated by legislation.}~-Ji. v. Capital 
Brewing Co., Ltd., [1932] Ex. C. 11. 
171.— CAN. 


PART XV. SECT. 8, SUB-SECT. 9.- 
B. (b) L 

3680 iv. A leot 

provided that, on broach of any ( 
certain covenants, the lessees shoul 
, ^ lessor a furtht 

additional rent or simi of fifty pounc 
. Tl'e tidal judge decided tlu 
this additional yearly rout was in 
in reality rent, but was in the natui 
of a penalty ; & taking as tlie measu: 


of the damages the injury to the 
reversion, he assessed damages at one 
shilling: — Held: the additional rent 
was In the natiue of a penalty, A the 
damages had been assessed on a proper 
basis. — B radshaw v. Lemon, [1929] 
N. I. 159.— IR. 

PART XV. SECT. 4. SUB-SECT. 1.— D. 

8734 i. Wluxt amount to days of grace 
— Whether postponement of forfeiture. ] — 
Appet. & first reap, wore lessor & lessee 
respeotivoly imder an agreement of 
lease which provided {inter alia) 
(a) that the rent should be payable 
in advance on the first day of every 
month without demand or notice ; 
ib) that in the event of the non- 
payment of rent within 7 days from 
tiie due date thereof the lessor should 
be entitled to cancel ; (c) that nothing 
in (b) should be taken as giving the 
lessee the right to claim 7 days’ grace 
within which to pay the instadment of 
rent : — Held : clauses (b) & (c) indi- 
cated that the parties contemplated 
that there should be 7 days of grace 
before forfeiture operated. — Feioen- 
BAUM V. Miijaj (1929), 50 N. L. II. 235. 
— S. AF. 

PART XV. SECT. 4. SUB-SECT. 2.— 
0. (a). 

3765 i. Oeneral rule.] — Pepper v. 
Butler (1875), 37 U. C. R. 253.— CAN. 

PART XV. SECT. 4, SUB-SECT. 3. 

sh. Assignee — Assignment after expiry 
of term — Lease containing covenant for 
renewal.] — Bengal National Bane, 
Ltd. V. Janaki Lath Roy (1927), 

J. L. IL 54 CSolc. 813.— WD. 

PART XV. SECT. 5, SUB-SECT. 1.— B. 

sj. Failure to keep premises in tenant’ 
able repair.] — The landlord of a house 
brought an action against the tenant 
for decree for payment of the rent due. 
In defence the tenant averred that the 
landlord was In broach of his obligratlon 
to keep the premises in tonantable 
condition, in respect that he had failed 
to renew certain piping which ho knew 
or ought to have known was defective, 
with the result that a pipe burst Sc 
defender’s eflects were damaged. Sc 
she was compelled to leave the house. 
Defender retained the rent, Sc also 
counterclaimed for the damage suffered 
by her : — Held : a landlord’s claim for 
rent was liquid only if he had fulfilled 
his obligations imdor the mutual con- 
traot of lease, Sc defender was entitled 
to retain her rent. Sc also to coimter- 
claim for the damage she alleged she 
had Bollered. — F ingianb & Mitobbll 
V. Howie. (19261 S. C. 319.— SCOT. 

PART XV. SECT. 6. SUB-SECT. 1.— 
B. (a). 

■k. Whether forcible expulsion 
necessary — Attornment by tenant to I 
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person with title paramount.] — To con- 
stitute eviction forcible expulsion is 
not neoessary. It is not- necessary 
that the tenant should out of 
possesBion ; Sc if, upon a claim being 
made by a person with title para- 
mount, the tenant consents to an 
attornment to such person to change 
the title tmder which ne holds, or enters 
into a now aiTangement for holding 
under him, this w-Ul be equivalent to an 
eviction & a fresh taking. — Jogendra 
Lal Sarkau V Mohesh Chandra 
Sadhu (1928), I. L. R. 65 Calc. 1013.— 
IND. 


PART XV. SECT. 6, SUB-SECT. 1.— 
B. (0). 

■1, Error in area leased — Claim for 
rectification.] — The Crown leased from 
suppliant a certain space on tw'o floors 
of a building owned oy it, by a written 
lease duly executed by the Minister as 
provided for by soot. 18 of Public 
Works Act, & imder authority of an 
Order in Council. The measurements 
stated 111 this lease were mode by 
officers of tlio Department of Public 
Works Sc the contract & plans accom- 
panying the same wore prepared by 
them. It was clalim^d by suppliant, 
ooiicummtly with the execution of the 
lease, that the supeifictal area men- 
tioned in the lease was in error Sc 
should be greater Sc that the total 
reutal based thereon should be accord- 
ing! y increased . It was agreed between 
the parties that the area leased was 
improperly measured. Sc thereupon a 
second or amending Order in Council 
was passed recognising that an error 
bad been mode in stating the area in 
squaiH? feet leased Sc authorising the 
amending of the first Order In CJounoil 
accordln^y. No new contract, how- 
ever, was executed in conformity with 
this amending Order in Council. The 
Crown took possession under the lease. 
Sc later, before its termination, re- 
scinded the several Orders in Council, 
vacated the premlsoB & returned the 
keys, Sc repudiated Its obligation to bo 
lioimd under the leaso. Suppliant 
then notified the Crown that it would 
hold it rosponaihle for the rent for the 
balance of the term, but that it would 
endeavour to rent the space vacated 
on the Crown’s account. Sc would give 
the Crown credit for any sums so 
received : — Held : the acts of the 
suppliant did not constitute eviction 
of the Crown from the leased premises. 
Sc the Crown was liable for the ront 
for the entire term of the lease. — 
Journal Publishino Oo., Ltd. v. R., 
^mO) Ex 0. R. 197 ; 4 D. L. R. 044.— 

PART XV. SECT. 6, SUB^OT. 8. 

sm. Application of rule to India.] — 
SuBiL Kuhab Biswas v. Rasani 
KaNTA CRAKRAVAJgn (1927), 1. L. R. 
55 Oalo. 689.— IND. 
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sees. Add. Annotation: — Ao to (1) & (2) Held. 
Walton Harvey, Ltd. r. Walker & Homfrays, 
Ltd., [1931] 1 Ch. 274. 

8990. Add. Annotation : — As to (4) Consd. Haskell 
V. Marlow, [1028] 2 K. B, 46, 

4106. Add. Annotations : — Held. Dalton v. 

Pickard (1911), [1926] 2 K. B. 646, n. ; 
Bichznond v. Savill, [1926] 2 K. B. 680. 

4116a* ,] — A g:rantee of a rent reserved 

on a lease for years may sue the lessee for 
the rent where the lessee has attorned. — 
Gk)ODMAN V. Packer (1070), T. Jo. 1 : 
Preem. K. B. 1 ; 84 E. R. 1116. 

AnfioiaHon Brownlow v. Hewley (1696), 1 Ld. 

Haym. 82. 

4142a. Sufficiency of consldera- 

Uon.] — A declaration set out an agreement 
in writing, whereby pltf. agreed to let, & 
T. to take, a house, at a yearly rent, & deft, 
thereby also agreed to see the rent paid 
by T., or to pay it for him. Averment, 
that pltf. let the house. & T. became tenant 


on the terms of the agreement. Breach, 
that neither T. nor deft, paid the rent : — 
Held : the consideration for deft.’s promise 
was the letting of the house. — Cabaujsro v . 
SiATER (1854), 14 O. B. 300 ; 23 L. J. 0. P. 
67 ; 2 W. R. 198 ; 139 E. R. 123 ; sub nom 
Cavaliero V. Slater, 22 L. T. O. S. 
243. 

4162* Add, Annotation : — Held. Hardie Lane v, 
Chilton, [W28] 2 K. B. 306. 

4168. Add, Annotation : — ^Refd. Hoystead v, Taxa* 
tion Comr., [1926] A. C. 165. 

4167a. Rescission of purchase agreement deter- 
mining tenancy.] — Ttoner v , WArrs, No. 
6636a, post. 

4260. Add. Annotation : — Refd. Swift v. Ambrose 
(1931), 47 T. L. R. 694. 

4262. Add. Annotation: — Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 533. 

4276. Add. Annotation : — Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 


Part XVI. — Rates and Taxes. 

4366. Add. Cttoh'on -(1926-31), 1 B. R. A. 80, 4868. Add. Annotation Miller (Lady) v. 

0. A. I. R. Coinrs. (1930), 16 Tax Cas: 25. 


PART XV. SECT, 6, SUB-SECT. 6.— C. 

3984 i. Lands inundated .] — Unlens 
there ie any stipulation In the agreement 
of tenancy to the contrary, a tenant is 
not entitled to olaiin abatement of 
rent on the ground that the productive 

S owers of the land have deteriorated 
T reason of Its liability to inimdation 
at high wat^jr. It is only when a 

{ )art of the premises leased Is entirely 
oyt by iuuntlation of the sea that an 
abatement of rent on that account 
can be claimed. — Vishwanath v. 
Rankrtbhua (192.')), I. L. K, 50 Bom. 
94.-~IND. 


PART XV. SECT. 7. 

4005 i. Whether future rent released — 
Hefitsal of rent for specified period .] — 
A landlord's refusal of rent for a 
certain rental period does not In itself 
free the tenant from the obligation of 
paying, or at least tendering, aubse- 

g uent rent as It falls duo. — BLiVCK v. 
TEBNICKI, [19301 1 W. W. R. 437 ; 2 
D. L. R. 675 : on appeal, [1030J 4 D. L. R. 
715 ; 2 W. W. R. 656 ; 39 Man, L. R. 
123. -CAN. 

PART XV. SECT. 9, SUB-SECT. 8,-0. 

•o. Land <€* chattels let ai single rent — 
Land dt chattels sidtject to mortgage .] — 
An owner of lands 6c ohattols thereon 
made an equitable mtge. of both the 
land & chattels. Subsequently, by 
virtue of Conveyancing Act. 1881, 
s. 1 8. he made a lease of toth the lands 
& chattels, reserving a single rent : — 
Held ; the rent was not apportlonablo 
between the lands & the chattels, as 
the rent Issued out of the lands to the 
exclusion of the chattels. — Munsteb 
8c Lsinstbr Bank, Ltd. v. Hollins- 
head. [19301 I. R. 187.— IR. 

PART XV. SECT. 10, SUB-SECT. 2. 
— ‘B. 

4094 i* Oeneral rale — Letting into fuU 
possession necessary. \ — Where there is 
no dispute as to the identity of a lease 
but the tenant denies that he has got 
possession of them, it is for the landlord 
to prove that he has discharged his 
obligation to put the tenant in posses- 
sion before he can enforce the t^ant's 
obligation to pay rent. Tho landlord 


must show not only that the tenant is 
In possession but that the possession 
is attributable to the lease, or might 
be so. That onus cannot be 6atisfie<l 
where, before i*ent has been paid, the 
sisters of the tenant, as heirs of their 
father, have obtained a decree against 
the landlord declaring their right to 
possession of their appropriate share in 
tho property according to Mahomedan 
law. 

Cases arc distinguishable ■where the 
tenant has already paid rent under tho 
louse, or where tho tenant alleges, & 
the landlord denies, that certain sub- 
jecta, of wiiich possession has not been 
given, were within the subjects lot ; in 
cases of that nature the onus is 
primarily on the tenant. — J ogesh 
C hiANDiiA Roy v. Emdad Meah (1931), 
59 L. R. Ind. App. 29.— IND. 

PART XV. SECT. 10, SUB-SECT. 2.— 

E. (e). 

sp. Sonic heirs or successor s-in- 
interest.] — ^A suit for rent is maintain- 
able against some of the heirs or 
BueecssorB-ln-interest of a deceased 
tenant, without bringing ah the heirs 
or successors -in -interest on tho record. 
— Jaoan Mohan Sarkakv. Brojendua 
Kumar C^iakrabarii (1926), I. L. 11, 
63 C^c, 197.-— IND. 

PART XV. SECT. 10, SUB-SECT. 2.— 

F. (d). 

4164 i. Validity of lease — Lease by 
statutory body — Not in accordcnicc vpith 
8faf«fc,H-A. sued as clerk U> comrs. 
oxcrclslng a public trust imdor on Act 
of Parliament. 3 Viet. c. 53, upon an 
alleged demise of tolls for a year, at 
a I'ent payable every fortnight in 
advance, sect. 27 of that Act requiring 
the rent to bo made payable monthly ; 
the lease stated in tbo declaration is 
said to be subject to tho Act : — Held : 
on demurrer to the declaration, pltf., 
as clerk to the comrs., could not be 
pemiittod to recover on such a con- 
tract, because it w^as a contract sub- 
stantially different from the one which 
tho comrs. were expi-essly directed by 
the statute to make. — Ireland v. 
Noble (1847), 3 XJ. C. R. 235,— CAN. 

4154 11. Corporate seal of lessors 
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not attached — Tenant never in 
possession .] — Newport Indusirial 
Development Co. v. Heu(hian, [1928] 
3 D. L. 71. 547 ; 62 O. L. K. 304; 
am.. [1929] 3 D. L. 11. 108; 8. C. IX. 
191.~ CAN. 

PART XV. SECT. 10, SUB-SECT. 2,— 

F. (f). 

4166 i. Cancellation of leAise. — After 
accrual of rent — A'o bar to action .] — 
Peters v. Oonfederatton Land 
CORPN., [1930] 2 D. L. R. .31.5.— CAN. 

PART XV. SECT. 10. SUB-SECT. 3.— 
C. (c). 

sq. Holding over after judgment in 
favour of hmdlord — No resumption of 
, possession by landlord.] — In an action 
to recover rent of 010011808 leased by 
deft, from pltf., deft, pleaded, inter 
alia, that tbo tenancy had been 
determined. Tho issne wa.s decided 
in favour at pltf., & judgment was 
entered in pltf. *8 favour & no appeal 
taken. No notice to quit was given, & 
there was no surrender of the premises, 
& no acceptance of surrender, & no 
resumption of possossion by pltf. : — 
Held: dismissing deft.’s appeal with 
costs, pltf. was entitled to recover for 
rental of tbo premlBes for the time 
subseciuent to the recovoiy of the 
previous judgment. — Gannon v. Fak- 
OUHAR Trading Co. (1928), 60 N. S. R. 
80.— CAN* 

PART XV. SECT. 10. SUB-SECT. 3.— 
C. (e). 

4268 ii. Assignee of agree- 

ment for lease — Lease granted to 
original leesec .] — Where the assignee 
of an agreemont for a lease enters upon 
the subject premises & exercises acts 
of ow'norship thereon & also pays 
money to tho lessor in accordance with 
the amount mentioned as rent in the 
agreement for a lease,* he is liable to 
the lessor in an action for use & 
occupation, even though after entry 
by him the lessor grants a lease of the 
premises to the original lessee under tho 
terms of the agreement for a lease. — 
OwRN V. Bekcjbkr (1928), 28 S. R. 
N. S. W. 527 ; 45 N. S. W’. W. N. 67.— 
AUS. 
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4881. Add, Annotation : — Refd. Perrin v. Dickson, 
[1929] 98 L. J. K. B. 683. 

4382. Add, Annotation : — Reid. Shanks v, 1. R. 
Comrs., [1929] 1 K, B. 342. 

4385. After this case add ; — 

.] — See, now, Pinance Act, 1926 (c. 22), 

s. 26. 

4397, Add, Annoiaiion : — As to (2) Reid. R. v. 
Customs & Excise Comrs., [1928] A. C. 402. 

4401. Add, Annoiaiion : — Reid. * Be Airedale 
Garage Co., Anglo-South American Bank, 
Ltd. V, Airedale Garage Co. (1932), 101 L. J. 
Ch. 289. 

4406a. Covenant by sublessee — Whether 

assignee ol head-lease liable.] — By a head- 
lease of which pltfs. were assignees, the lessor 
covenanted to pay all rates, etc., in respect 
of the demised premises. Deft, was assignee 
of a sub -lease which contained a covenant to 
pay to' pltfs. aU rates, etc.: — Held: the 
covenant in the sub-lease was not subject 
to an implied term that pltfs. should them- 
selves pay or be liable to pay the rates. — 
Read (W. H.) & Co., Ltd. v, Walter (1931), 
48 T. L. R. 16. 

4416. Add, Annoiaiion : — Refd. Musmann 

Engelke (1927), 96 L. J. K. B. 824. 

4447, Add, Annotation : — Reid. R, v. Customs & 
Excise pomrs., [1928] A. C. 402. 

4457a. Right to deduct from rent — Under land- 


lord's covenant to refund excess over specified 
sum.] — The lease of a fiat beginning at mid- 
summer at a rent of £400 a year, payable 
in advance at the rate of £100 on each 
quarter day, contained a covenant by the 
lessors that, in case the total sura paid by 
the tenant in any one year of the tenn in 
respect of rates & taxes should exceed £125, 
the lessors would, on production of the 
relative receipts, refund t>o the tenant the 
dilTerence between the total sum paid by 
him & £125. If this difference were not 
refunded by the lessors within fourteen days 
of demand the tenant was to be at liberty 
to deduct such difference from the next 
instalment of rent. The lease contained a 
covenant by the tenant that he would duly 
& punctually pay &; discharge aU rates, 
taxes, duties, charges, assessments, & out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer & midsummer 
paid three half-years’ rates, amounting in 
all to over £125, & having demanded the 
refund of the excess from the landlords, 
& having failed to get payment of the same 
within fourteen days of the demand, deducted 
it from his next instalment of rent : — Held : 
under the landlords’ covenant to refund, the 
tenant was entitled to make the deduction. — 
SowERBY V , Lindsay (1928), 139 L. T. 545 ; 
44 T. L. R. 714, 0. A. 


Part XVII. — Assessments, Charges, Outgoings, etc. 

4458. Add, Annoiaiion : — Generally, Reid. Lowther 4465. Add. Annoiaiion : — ^Reld. Lowther v. 

V. Clifford, [1927] 1 K, B. 130. Clifford (1926), 135 L. T. 200. 

4464. Add. Annotations : — Reid. Calder’s Yeast Co. 

V. Stockdale (1926), 96 L. J. Ch. 357 ; Lowther 4467. Add. Annotatim : — ^Reld. Lowther v. 
V. Clifford, [1927] 1 K. B. 130. Clifford, [1927] 1 K. B. 130. 


PART XVI. SECT. 1, SUB-SECT. 2. ~B. 

Mr. Ayr^^ement altering incidence of 
tax — What amannts to ,] — A landloi-d & 
a tenant entered into a preliminary 
uerreement for a lease of certain 
premises for £00 per week, tin' tenant 
to pay all taxes, inclndinf? land taxes. 
Prior to the execution of the leaHc the 
lessor discovered that the provi.si(»n 
that the txniant was to pay land tax 
was contrary to the terms of Federal 
& State Land Tux Acts. The landlord 
then reel Hired that the lease should 
provide for a rent of £100 per week, & 
promised that ho would make a 
voluntary annual allowance to the 
lessee of an amount equal to the 
ilifferenoe betw^een the amount of the 
Federal & State laud tax paid by the 
lessor in rc'spcct of the premises & 
£520, the latter sum being the annual 
amount of £10 per week. The lease 
was then executed, stipulating for 
a rent of £100 per week: — Held: the 
above facts did not disclose a “ oon- 
tmet, agreement or arrangement . . . 
altering the incidence ** of any land 
tax within Land Tax Act Assessment 
Act, lUlO-1926, 8. 63. or Land Tax 
Act, 1915. s. 68. — He Lucks, Ltd., 
[1928] V, L. H. 180; [1928] Argus 
L. R. 155.—AUS. 


PART XVI. SECT. 2. SUB-SECT. 8. 

Bt. Local improvement rates.] — Pltfi 
^ lessocB of lands of University c 
Toronto held liable for local improve 
ment ^tes under Local Improvemen 
Act, H. S. O., 1927, University c 
Act, R, S, O., 1927, & clause 
of the agreenmnt confirmed by 188 
(Om.), c. 53 . — McPiiedil\n & CiJti.AK 
V. Tokoxto, [1932] 1 I). L. n. 439 


O. R. 65 ; 2 T), h. R. 203 ; O. R. 198. 

—CAN. 

PART XVI. SECT. 2, SUB-SECT. 4.--A. 

hi. “ Which now are,**] — Deft., 

In 1872, leased a farm from pltf. for 
a year from Sept, 27, 1872: — Held: 
deft, was not liable for the taxes for 
1872, for the words, “ all rates, etc., 
which now are,*' roforred to the kind 
or character of the thxes assessable 
against the land. — ^Maonauohton v. 
WlOG (1874), 35 U. C, R. 111.— CAN. 

PART XVI. SECT, 2, SUB-SECT. 4.— C. 

MX. Covenant to pay ** any future land 
tax ** — Hate imposed under bridge Act 
not included,] — Joneb (David), Ltd. v, 
Leventhal (1927). 27 S. R. N. 8. W. 
350 ; 44 N. S. W. W. N. 10.5.— AUS. 

sa. Covenant to pay “ any future 
land tax — Bridge rate.]--— By a lease 
dated Nov. 30, 1909, applts. demised 
certain business premises in Sydney to 
respa., who thereby covenanted to pay 
all rates, taxes & outgoings, parlia- 
mentary, municipal, loccd, or otherwise 
imposed or to be imposed upon the 
premises or payable by the owner or 
occupier in respect thereof, landlord’s 
propmy tax or land tax only excepted. 
Applts., as lessors, signed a memo- 
randum dated Mar. 31, 1910, under 
seal, which recited that it should bo 
read with the lease, & thereby agreed 
to pay " the land tax at present 
assessed Sc any future land tax or 
municipal tax upon the unimproved 
capital value.” Sydney Barbour 
Bridge Act of 1922, enacted by the 
Parliament of New South Wales, 
provided for the erection of a high 
level bridge across Sydney Harbour, 
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tw'o -thirds of the expense to bo borne by 
the Exchequer of the State, & one- 
third to be paid out of the proceeds of 
' a rate leviable yearly or one half- 
penny in the pound upon the un- 
improved value of ” (infer alia) ‘‘ oU 
lands within the city of Sydney Sc 
rateable under Sydney Corporation 
Act, 1902.” By sect. 10 the Sydney 
Coimcil were required to collect the 
rate & pay the proceeds to a spocljil 
account at the Treasury: — Held: 
resps. In refusing to pay the bridge tax 
had not ooiniidtted a breach of 
covenant as the bridge tax was a land 
tax being a tax on land directly im- 
posed by the Legislature of the State, 
Sc the fact that the area of the tax was 
limited to the oily of Sydney & certain 
specified shii'es was immaterial : there- 
fore the bridge tax w'as within the 
moaning of the memorandum & 
payable by applts. os lessors, — MoHius 
Levknthal tj. David Joni<:8, Ltd., 
[1930] A. C. 259 ; 99 L. J. P. C. 161 ; 
142 L. T. 468, P. C.— AUS. 

PART XVI. SECT. 3, SUB-SECT, 2. 

sb. Limited to proportion of taxes 
covenanted to he paid — Not penalties 
accruing on non-payment by tenant .] — 
Pollock v. Milligan (Sask.), 11929 
4 D. L. R. 27.— CAN. 

PART XVII. SECT. 1, SUB-SECT. 4. 

4467 !. Drainage expenses.] — By a 
covenant In a lease of licensed premises 
the losRoo undertook to pay, satisfy, &; 
discharge all rates, taxes, chains, 
assessments. Impositions, & outgoings 
whatsoever at any time charged or 
imposed upon or in respect ol the 
demised premises. Pursuant to an 
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4468. Add, Annotation: — ^Refd. Lowther v. 

Clifford (1926), 136 L. T. 200. 

4471. Add. [1927] 1 K. B. 180; 95 

L. J. K. B. 676 ; 135 L. T. 200 ; 90 J. P. 
113 ; 24 L, G. B. 231. 

Add. Annotation: — Retd. Mansffold v. Robin- 
son, [1928] 2 K, B. 363. 

4476. Add, Annotation: — Retd. Lowther v. Clif- 
ford, [1927] 1 K. B. 180. 

4477. Add. Annoiaiion: — Refd. Lowther v. 

aifford, [1927] 1 K. B. 130. 

4479. Add. Annotation : — Refd. Lowtlier v. 

Clifford, [1927] 1 K. B. 130. 

4482a. Special expenses rate — Sewerage purposes.] 

— special expenses rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupier, & not the 
owner, of a property is liable. — C alder’s 


Yeast Co. v. Stookdalb, [1928] Oh. 340 ; 96 
L. J. Oh. 357 ; 136 L. T. 458 ; 91 J. P. 67 ; 
8ub nom. Calver’s Yeast Co. v. Stockdale, 
25 L. G. B. 354, 0. A. 

4489. Add. Annotation : — ^Apld. Lowther v. 

Clifford. [1927] 1 K. B. 130. 

4508. Add. Annotation : — ^Refd. Lowther v. 

Clifford (1926), 135 L. T. 200. 

4510. Add. Annotation: — Refd. Dependable Up- 
holstery, Ltd. V. Brasted (1931), 47 T. L, R. 
621. 

4534a. To what tenancies applicable.] — ^Finance 
(1909-10) Act, 1910 (c. 8), s. 46, does not 
apply to tenancies entered into after the 
passing of the Act. — B. v. Customs & Excise 
Combs., [1928] A. C. 402 ; 97 J.. J. K. B. 
771 ; 44 T. L. B. 775 ; sub nom. R. v. Cus- 
toms & Excise Combs., Ex p. Pegleb, 139 
L. T. 617 ; 92 J. P. 173 ; 26 L. G. R. 587. 
H. L. 


Part XVIII. 

4546. Add. Annotation : — Refd. Grant v, Edmond- | 
son, [1913] 1 Ch. 1. 

4552. Add, Annotation : — As to (3) Refd. Grant v. 
Edmondson, [1931] 1 Ch. 1. 

4568. Add. Annotation : — Consd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4569. Add. Citations :—m .T. P. 195 ; 24 L. O. R. 
327. 

4569a.-- — .]-- Morgan v, Liverpool 

Corpn., No. 3160a, ante. 

4578. Add, Annotations : — Refd. Fisher v. Walters, 
[1926] 2 K. B. 315; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 

4582. Add. Annotations : — Consd. Griffin v. Pillet, 
[1926] 1 K. B. 17. Refd. Fisher v. Walters, 
[1926] 2 K. B. 316; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 

4584. Add, Annotations : — Distd. Fisher v. Walters, 
[1926] 2 K. B. 315. Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4588. Add, Amioiations : — As to (2) Consd. Fisher 
V. Walters, [1926] 2 K. B. 315 ; Morgan v. 
liverpool Corpn., [1927] 2 K, B. 131. 

4588a. .] — Morgan v. Liverpool 

Corpn., No. 3160a, ante. 

4609. Add. Annoiaiion: — As to {!) Refd. Marsden 
V. Heyes, [1927] 2 K. B. 1. 

4622. Add. Annotation : — Consd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 


— Repairs. 

4638. For existing citations read “ as reported in 
21 Ch. D. i8.*» 

4662. Add, Annoiaiion : — As to (2) Consd. Field 
V. Curnick, [1926] 2 K. B. 374. 

4670. Add. Annotation : — Refd. Field v. Curnick, 
[1926] 2 K. B. 374. 

4694. Add. Annotation : — As to (1) Refd. Haskell 
V. Marlow, [1928] 2 K. B. 45. 

4698. Add, Annotation :-“-Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 

4699. Add. Annotation -Refd. Haskell v. Marlow, 
[1928] 2 K.B. 45. 

4707* For “ a house in SpitaHlelds is now painted,** 
read “ never painted.** 

4735. Add. Annotation : — Refd. Manchester Corpn. 
V. Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 

4739. Add. Ajinoiaiioyi : — Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 

4739a. Dilapidations — Neglect to repair.]— 

Testator devised a dwelling-house to Ids wife 
for her life, she “ keeping same in good 
repair & condition, reasonable wear & tear 
excepted,** & after her death he directed that 
same should fall into his residuary estato, 
which was to be divided among his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, but did nothing sub- 
stantially to counteract the natural process 


order of a lioensin? Jnspector a septic 
tank sanitary system was installed in 
substitution for the sanitary system 
already In use : — Ildd : the covenant 
Imposed upon the lessee the obli^tion 
to pay the cost of installation. — 
Lomax v. Love, (19291 V. L. R. 84 
11929] Argus L. 11. 88.— AUS. 


PART XVni. SECT. 2. SUB-SECT. 2.~ 
D. (a[. 

8V. lleptiirs ertaiing trap — Liability 
of landlord to person residing uHth 
Jenanl .] — Where a landlord. In making 
repairs, creates a trap which is knouni 
to him, or should bo Known to him, & 
on injury is caused thereby to one who 
has a i^ht to be ou the premises 6c 
who Is ignorant of the trap the land- 
lord is liable. — E rabkb v. I'xaboe, 


[1928] 2 D. L. R. 64 ; 1 W. W. R. 837 ; 
39 B. C. K, 338.— CAN. 

PART XVIII. SECT. 3. SUB-SECT. 1. 

80 . Alterations necessary to comply 
with lair. 1— Where a receipt for rent 
of a moving-picture theatre stated 
that “ all repairs & alterations *’ were 
to bo at the lessee's expense, & at the 
time the lease was made it was not 
contemplated by the parties that the 
building was, as in fact it was, con- 
trary to the regulations under Moving 
Picture Act : — Held : the word 
alterations *' was not intended to 
cover such alterations as might bo 
ueoessary to make the building comply 
with the law, & therefore said receipt 
was not an " agreement to tlie con- 
trary within sect. 17 (3) of lire 
Marshal Act. — MoMoBnis v. Fobp 
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(B. C.), 11929] 3 W. W. R. 159 ; affd-, 
[1030] 2 W. W'. R. 203 ; 3 D. L. R, 
398 ; 42 B. C. R. 486.— CAN. 


PART XVIII. SECT. 3, SUB-SECT. 2. ~ 
D. (a) vii. 

4726 i. Rehuilding subsidiary pari — 
Floors.] — A covenant to keep In repair 
Involves an obligation to renew, where 
the thing alTeoted Is a subordinate part 
of the whole structure, os in the ease 
of a roof, floor, or wall. — S taples 3: 
Co. V. Bkrktman, [1928] N, Z. L. R. 
68.— N.Z. 

4729 i. Wall.] — Staples & Oo. 

V. Berbyman, No. 4726 i, ante. 

gw. Hoof.] — Staples & Co. v. 

Berbyman, No. 4726 1, ante. 
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of decay. Pltfs., the trustees of the will, 
alleged that she had neglected to keep the 
premises in good repair condition in con- 
formity with the terms of the will, & claimed 
from her exors. the cost of the necessary 
repairs : — Held : testator’s widow, having 
accepted & occ\jpied the premises, was bound 
by the terms of the devise ; the words of the 
exception were not to be treated as mere 
surplusage, & a reasonable meaning must be 
given to them, but having regard to the 
length of time during which no substantial 
repairs had been done to the premises, & to 
the extent of the damage thereby caused, the 
widow, as tenant for life, was not protected 
by the words of the exception, & her exors. 
were liable for the damage arising from the 
natural process of decay. — Haskbix v. Mar- 
low, [1928] 2 K. B. 46 ; 97 L. J. K. B. 311 ; 
138 L. T. 621 ; 44 T. L, B. 171, D. 0. 

4749. Add, Annotation : — Consd. Haskell v, Mar- 
low, [1928] 2 K. B. 45. 

4750. Add, Annotaiion : — Consd. Haskell v, Mar- 
low, [1928] 2 K, B. 46. 

4757. Add, Annotation : — Refd. Haskell v, Marlow, 
[1928] 2 K, B. 45. 

4760a. To keep In good Sc proper order Sc con- 
dition — Ornamental waters — Removal of 
mud.] — Among the covenants in a lease was 
one by which deft, covenanted at all times 
during the term to maintain, keep, & leave 
“ all pleasure grounds,** lawns, walks, borders, 
& shrubberies in good & proper order & 
condition. Included in the pleasure grounds 
were ornamental waters consisting of two 
ponds & three lakes, which alTorded boating 
& trout fishing. Pltf. complained of various 
breaches of the above covenant, particularly 
in respect of the accumulation of mud in 
the lodge lake & in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud & w’eeds. Deft, had regu- 
larly cut the weeds in the lakes & kept in 
order the sluices ^ weirs, but repudiated 
liability to clean out any of the mud : — 
Held : in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft, was liable to remove so much of the mud 
in the lodge lake, & also in a specified portion 
of the upper boat lake, as would leave a 
sheet of water of not less than 2 feet 0 inches 
in depth throughout. — Horuok v, Scully, 
[1927] 2 Ch. 150; 96 L. J. Ch. 429; 137 
L. T. 659 ; 71 Sol. Jo. 331. 

4768. Add, Amtoiation : — Refd. Bean v, Flaxton 
11, D. C. (1928), 139 L. T. 320. 

4775. Add, Annotations : — Refd. Field v, Ournick, 
[1926] 2 K, B. 374 ; Marsden v, Heyes, [1927J 
2 K. B. 1. 

{ / ) Measure of Damages. 

(Vol. XXXI., p. 339.) 

See, now. Landlord & Tenant Act, 1927 
(c. 36), s. 18 (1). 

4841. Add, Annotation : — FoUd. Terroni v, Oorsini, 
[1931] 1 Ch. 616. 


4841a. Grant cl reversionary lease before 
determination of original lease.]-— J oyner v. 
WiSDBKS, No. 4841, ante, 

4S41b. What is ** reversion ** — ^Landlord 

Sc Tenant Act, 1927 (o. 36), $. 18 (1).] — 
Pltfs. & deft, were partners. One of the 
partnership assets was . the lease of ^e 
premises on whiph the business was carried 
on, expiring on Mar. 26, 1930. On Oct. 7, 
1929, the landlord granted to the three 
partners a reversionary lease for fourteen 
years from Mar. 25, 1930, at an increased 
rent. On Oct. 29, 1929, by an agreement 
made between the parties for dissolution of 
the partnership, it was provided that the 
partnership assets should be sold to the 
highest bidder of the three partners & pro- 
ceeds divided, deft.’s share being one-half ; 
also, that the 'date for completion should be 
Nov. 18, 1929, & that deft, shotild out of his 
share make certain payments, & should pay 
the rent under the lease, all rates, taxes Sc 
outgoings in respect of the premises, & ^ 

trade debts Sc other liabilities what^ever in 
respect of the said premises Sc business ” 
down to the date fixed for completion, making 
these i)ayments out of his share of the pro- 
ceeds of sale. The agreement came before 
the ct. for construction, Sc it was declared 
that the phrase. “ other liabilities whatsoever 
in respect of the said premises,” included the 
liability in respect of damages which the 
landlord could, on Nov. 18, 1929, have 
recovered for breach of the repairing cove- 
nants in the lease. On an application for a 
decision whether at that date the damages 
recoverable by him in respect of non-repair 
were to be estimated on the basis of the 
depreciation in market value of the reversion 
expectant on the determination of the lease, 
or of that expectant on the determination of 
the reversionary lease : — Held : the ” re- 
version ** was the immediate reversion 
expectant on the lease. Sc the fact that a 
reversionary lease had been granted, to take 
effect at a date after the date for the assess- 
ment of damages, was immaterial, — Terroni 
Sc Necchi V. Corsini, [1931] 1 Ch. 616 ; 100 
L. J. Ch. 289 ; 146 L. T. 96. 

4857. Add, Annotation : — Refd. Walton Harvey, 
Ltd. V, Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 

4866. After this case add : — 

Duty to give notice — Compliance with 
dangerous structure notice.] — See Mbtro- 
pous. No. 119a, post, 

4868. Add, Annotaiion : — Refd. 8t. Anne’s Well 
Brewery Co. v. Boberts (1928), 140 L. T. 1. 

4869. Add. Annotation : — Generally, Refd. St. 
Anne’s Well Brewery Co. v, Boberts (1928), 
140 L. T. 1. 

4879. Add, Annotation : — DIstd. St. Anne’s Well 
Brewery Co. v, Boberts (1928), 140 L. T. 1. 

4gg2a. .] — Defts. were the owners, but 

not the occupiers, of part of an ancient city 
wall^ which also formed the back wall of an 
ancient inn owned by pltfs. The portion 


PART XVlll. SECT. 3, SUB-SECT. 2.— 
D. (b) i. 


BX. To yield up in good repair^ 
Bridge— H atihed auniy by flood.]-— 
Kii>i>n''ouD, ETC. V. Lybauut, 11927 
N. Z. L. K. 563.— N.Z. 


sy. To leave premises in oriulnal slate 
— Destruction by /tre.]— Pltf. let 
bouse to deft. co. to be used as liquor 


warehouse, deft. oo. agreeing to make 
the necessary structural alterations to 
suit their purpose, & to restore the 
bouse to pltf. at the end of the lease in 
its original state. During the period 
of the lease, one night, in the absenoe 
of a watchnian, the liquor store-room 
& the whole house were destroyed by 
lire. In a suit by the lessor for 
damages : — Held : though, under a 
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general covenant such as the above, 
a l^Hoe would under the English law 
be liable for all damage Inol tiding one 
arising from fire, yet, under Indian 
Transfer of iToperty Act, s. lOB (s), 
he is not liable for damage by fire in 
the absenoe of proof that the fire was 
due to his negligence. — E ast India 
Dibtilleribs V, Mathias (1928), 
1. h. II. 51 Mad. 994.— IND. 



Y6L XXXJL— LaadlcMTd and Tenant. Oaeee 488Sa— 5060. 


of the wall belonging to delts. collapsed, 
demolisbiM pitfs/ mni-^Meld: (1) the 
doctrine oiBylanda v. Fletclm (1868), L. R. 
8 H. L. 380, had never been applied to affect 
the liability of an owner who was out of 
possessicm at the time when the injury took 
place ; though defts. did not erect the wall, 
they took it over when they bought the 
property as the boundary & retaining wah 
for their property, they were only using 
that property in the ordinary ways in which 
property is used, so that they were outside 
the authority of that case ; (2) there was no 
reason to suppose that when they let the 
property to their tenant it was in a ruinous 
condition, or that in the exercise of a reason- 
able diligence they should have ascertained 
that it was in a ruinous condition ; & pltfs. 
failed to bring their case within the principle 
of Todd V. Flight^ No. 4879, ante. — St. 
Anot’s Well Brewery Co. v. Roberts 
(1928), 140 L. T. 1 ; 92 J. P. 180 ; 44 T. L. R. 
703 ; 26 L. G. R. 638, O. A. 

A/motalion: — As to (1) Apld. WUkhis v. heiirhtoa (1932). 

76 Sol. Jo. 232. 


4883. Add, Annotation : — Reid. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 
4887. Add, AnnotcUion : — Reid. St. Anne’s Well 
Brewery Co, v, Roberts (1928), 140 L. T. 1. 
4889. Add, Annotation : — ^Refd. Morgan i>. Liver- 
pool Corpn., [1927] 2 K, B. 181, 

4891. Add, Annoiaiion : — As to (2) Reid. Fisher v, 
Walters (1926), 90 J. P. 195. 

4895. Add, Annotation : — Held. Bottomley v, 
Bannister (1981), 101 L. J. K. B. 46. 

4896. Add, Annotation : — Consd. Bottomley v, 
Bannister (1931), 101 L. J. K. B. 46. 

4900. Add, Anmtations : — Consd. Bottomley v, 
Bannister (1931), 101 L. J. K. B. 46. Held. 
Morgan v, Liverpool Corpn., [1927 | 2 K. B. 
131 ; McAlister v, Stevenson (1932), 301 
L. J. P. C. 119. 

4901. Add, Annotation : — Refd. McAlistei.* (or 
Donoghue) v, Stevenson (1932), 101 L. J. 
P. O. 119. 

4903. Add, Annotation : — ^Refd. Fisher v. Walters 
(1926), 90 J. P. 195. 


Part XIX.— Waste. 

4932. Add, Annoiaiion ; — Apld. Marsdeu v. Heyes, 4998. Add. Annotation : — Consd. Mai'sden v. 

[1927] 2 K. B. 1. Heyes, [1927] 2 K. B. 1. 

4948. Add. Annotations: — .ds to (1) Consd. Stevens 5003. Add. Annotation: — Refd. Marsden v. Heyes 
V. WUling & Co., [1929] W. N. 53. Reid. (1926), 96 L. J. K. B. 410, 

Price V. Corpn. d’Energie de Montmagny, 6006. Add. Annotation :—Aa to (2) Reid. Eye v. 
[1927] A. C, 363. Purcell, [1926] 1 K. B. 446. 

4970. Add. Annoiaiion : — Reid. Spyer v, Phillip- 5016. Add. Annotation : — Consd. Haskell v. Mar- 
son, [1931] 2 Ch. 183. low, [1028] 2 K. B. 45. 

4978a. Cutting down trees — Excepted from lease.] 5060. Add. Annotations :— As to {!) ttelA. U&vsden 
—Poster s Case (1686), Gouldsb, 1; 76 v. Heyes, [1027] 2 K. B. 1. As to (2) Refd. 

B. H. 056. Gottliffe v. Edelston, [1930] 2 K. B. 378. 


PART XVIII. SECT. 6, SUB-SECT. 1.— 
B. (o). 

4887 ili. .] — Wboro a balcony 

oommon to all the tenants wap in a 
dofoctivo condition & wop unsafe, & 
the landlord was notified of such 
oonditiou, but did not. repair It, & 
thereafter a tenant fell from the 
balcony & was injured : — Held : the 
landlord was liable. — A kun r. Euka.him 
(1926), 47 N, L. 11. 1.— S. AF, 

PART XVIII. SECT. 6, SUB-SECT. 2.— 
A. (b). 

4900 li. .1 — Male pltf. was 

tenant of a famished apartment, 
which contained a gas heater used for 
beatiuff water for use in the apartment 
8c ill the other apartments in the same 
bouse. The heater was defective to 
the knowledge of the landlord, & 
owing to an esoapo of burning gas from 
the heater female pltf. was seriously 
burned : — Held : the landlord was 
Uable to both pltfs., for although the 
beater was not part of the demised 
premises, there was a positive agree- 
ment to keep it in repair, which gave 
rise to an action by the tenant for 
damages lor breach of contract. — 
Horns v. Moulds (Alta.), 11927] 2 
D. L. R. 839 ; 119273 1 W. W. R. 827.— 
CAN. 

m V'tiUss under- 

taking to repair aoknmvledgedA — In a 
house rented by pltf. from deft, there 
was a defective chimney, which deft, 
undertook to rebuild. He also imder- 
took to reahingle the roof. Two 
months after plti. had moved into the 
house placed his chattels in it, the 
house was burnt down 8c, with it pltf.*e 
chattels, the undertaking to repair 8c 
reshlngle not having been fulfilled. 
The fire was caused by sparks from 
the ohimney reaching the old shingles 


on the roof. Pltf., who hod re- 
peatedly warned deft, of the danger, 
sued in tort for the value of his ebattois : 
— Held : deft, was properly held liable. 
The rule requiring a tenant to minimise 
his loss by himself repairing at the 
expense of his landlord docs not apply 
where tho landlord acknowledges bis 
uuflertaking 8c promises to fulfil it. 
By his agreement deft, assumed tho 
duty of repairing within a reasonable 
time ; 8c his neglect to do so after 
repeated warnings was negligence 
entitling pltf. to sue in tort. — A meix 
V. Maloney, 11929) 4 1). L. R. 514 ; 61 
O. L. 11. 285.— CAN. 

n i. — .] — ^Whero tho owner 

of an liotcl leased the premises, 8c 
pltf. fell through on opening in a 
verandah : — Held : pltf. was not 
entitled to recover as against tho 
owner, oven if there weie an express 
covenant by him to make outside 
repairs, as pltf. was a stranger to the 
covenant, — ^I artillb v. Donnelly 
(1909). 14 O, W. R. 1044 ; 1 O. W. N. 
195.— CAN. 

n ii. .1 — ^Premises, the 

property of deft., were let to W., who 
let different portions to sub-tenants, 
Including an upstairs room to D. The 
letting to W. was within Rent Bestrlc- 
Uon Act, N. I., 1925 (c. 12). Pltf., a 
district muse, having visited D,, 
deaoonded the stall's, 8c whilst taking the 
last step on to the ball the fioor gave 
way, & pltf. received serious injuries : — 
Heid : pltf. could not succeed either in 
oontract on the statutory obligation 
to repair implied in the letting, or 
In tort.— O’llJciLLY t?, Doherty, [1923] 
N. I. 32.— IR. 

PART XIX. SECT. 2,SUB.SECT. 1.— A. 

4983 ili. .] — Held: the lessees 
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of a oanal-sUp, by enlarging it & 
making other alterations, had not 
committed waste ; the permanent 
character of the property demised was 
not substantially altered, & there was 
no loss to the inheritance. — Rene v. 
Carling Export Brewing & Malting 
Co., [1929] 2 D. L. R. 881 ; 63 O. L. 11. 
582.— CAN. 


PART XIX. SECT. 2, SUB-SECT. 1.— 
B. 

sa. SfoneJt collected by tenant io 
improve cnltivaiion — Property in.] — A 
tenant who, for tho purpose of clearing 
the laud & rendering it more fit for 
cultivation, collects the stones there- 
from, has the property in the stones, 
8c tho landlord has no interest In them, 
& is liable for thidr value if ho disposes 
of them, — Lewis v. Godson (1888), 
15 O. R. 252.— CAN. 

sb. Bushes cut along river — Necessary 

for exercise of fishing riukis,\ — Pltf., by 
indenture under seal, leased to deft, 
for a term of years, with the right to 
renew, pltf.’s land on the East jLUvor, 
G. County, for fishing puri)Ose8, with 
the right to enter & use the same in 
such a way as might be nooessarv for 
fishing in said river. Damages claimed 
by pltf. were for cutting bushes along 
the bank of tho river : — Held : tho 
burden of proof was upon pltf., 8c the 
right tc fish from the bank of the river 
involved the right to do such cutting 
as was necessary for that purpose. — 
McKeen V. F*attillo (1927), 69 

N. S. R. 452.— CAN. 

se. CulHvaiing toast e land,] — A lessee 
who cultivates waste land of the 
colony is not to bo presumed to have 
done BO with the ooncurrenco of his 
lessor. Sc tor his benefit. — Newman r. 
Goff (1817), l Nfld. L. R. 26.— NFLD, 



Cases 5068a— ssesa. English and Empibe Digest Supplement, 


Part XX. — Insurance and Damage by Fire 


5069a. In named office **or in some other re- 
sponsible insurance office to be approved by 
the lessor — Duty of lessor.] — A covenant 
by a lessee to insure the demised premises in 
the joint names of the lessee & the lessor 
in a named insurance office, ** or in some other 
responsible insurance office to be approved 
by the lessor,” does not confer upon the lessee 
an alternative to be exercised at his volition ; 

under this covenant the lessee cannot 
properly tender an office which is not ap- 
proved by the lessor. — Tredegar v. Har- 
wood, [1929] A. 0. 72; 97 L. J. Oh. 392; 
139 L. T. 642; 44 T. L. R. 790, H. L. 

5070a. Not to do anything to impose heavier 
insurance burden on premises — Obligation of 
lessor as to adjacent premises.] — ^Lessees of 
factory premises for a term of twenty-one 
years covenanted to pay as additional rent 
such sums as the lessors might expend in 
effecting or maintaining the insurance of the 
demised premises against fire, & not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 
demised premises insured against fire &; that 
the lessees should have quiet enjoyment 
of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 


worker rendered it impossible for the in- 
surance of the demised premises to be ejected 
except at considerably increased premiums : 
— Held : (1 ) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised premises 
physically iSb which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
premises had been demised as to have 
derogated from their own grant of them ; 
(2) the covenant by the lessees not to do or 
suffer anything on the originally demised 
premises which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises. — 0*Cedar,Ltd. v. Slough 
Trading Co., [1927] 2 K. B. 123 ; 96 L. J. 
K. B. 709 ; 137 L. T. 208 ; 43 T. L. R. 382. 

5075. Add, Annoiaiion : — Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

5122. Add, Annotation : — Apld. Sclilesinger & 
Joseph V, Mostyn, [1932] 1 K. B. 349. 

5139. Add, Annotation : — Refd. Walton Harvey, 
Ltd. V, Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 


Part XXI. — Assignment and Devolution of Leases 


5186a. Covenant not to ‘‘ part with possession — 
Necessity for entire exclusion from legal 
possession.] — ^A lessee’s covenant not to 
“ part with the possession of the demised 
premises or any part thereof ” is broken only 
if the lessee entirely excludes himself from 
the legal possession of part of the premises. 
On the particular facts & documents in the 
articular case a seven years’ exclusive 
cence to erect an advertisement hoarding 
against the front wall of the lessee’s house 
followed by its erection was held no breach 
of the above covenant.— Stening v, Abra- 
hams, [1931] 1 Ch. 470 ; 100 L. J. Ch. 278 ; 
145 L. T. 18. 

Annoiaiion :--lSteSjA, Gee v, Hazleton, [1932] 1 K. B. 179. 

5192. Add. Annoiaiion: — Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5192a. Erection of advertisement hoarding — 

Covenant not to ** part with possession.”] — 

Stening V. Abrahams, No. 6186a, ante, 

5204. Add. Annoiaiion : — Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5226. Add, Annotation : — Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5229. Add, Annotation : — Refd. Wilkins v, Carlton 
Shoe Co. (1930), 94 J. P. 207. 


5239. Add, Annotation : — Refd. Roe v, Russell, 
[1928] 2 K. B. 117. 

5241. Add, Annoiaiion : — Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

D, Assignment subject to Landlord's Consent, 
(Vol. XXXI., p. 379.) 

See Landlord & Tenant Act, 1927 (c. 36), 
8. 19. 

5269a. Effect of Landlord & Tenant Act, 1927 
(c. 36), s. 19 (1) — On breach before Act 
in force.] — (1) Where a landlord, who is 
also a brewer, consents to the assignment 
of the lease of a free public-house, but 
stipulates that, for the remainder of the 
term of the lease, the house shall be a tied 
house, such stipulation is a “ fine ” or 
benefit “ in the nature of a fine ” within Law 
of Property Act, 1926 (c. 20), s. 144. 

(2) Landlord & Tenant Act, 1927 (c. 36), 
s. 19 (1), does not apply to a breach of con- 
tract, which took place before the Act came 
into force. — Gardner & Co. v. Cone, [1928] 
Ch. 966; 97 L. J. Ch. 491 ; 140 L. T. 72. 

Annotation : — As to (2) Retd. Ward V. British Oak Insuranoo 
Co., 11032) 1 K, B. 392. 


PART XX. SECT. 2. SUB-SECT. S 

5146 i. Under couenani io rebuild- 
Kxtent of liabilily. V—T) i ; w k-tct.v a v 
Lister, [1927] 4 D. L. R. 612 ; I 
O. L. R. 89.— CAN. 


PART XXI. SECT. 1, SUB-SECT. 2,— 
B. (a) Ui. 

•z. General rule.] — UnlesK there is 
a restricUoR asainst the alienation of 
any portion of the demised property, a 
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restraint upon alienation of the demised 

S remises does not prevent the allena- 
ion of a portion. — Cutinha v, Salva- 
DORA Minazbb (1926), I. L. B. 50 Mad. 
331.— IND. 



YoL ZXXL— Landkttd and Tetmt 0am 8278-6808. 


» Add. Annotation Curtis Moffat v. 

Wheeler, [1980] 2 Ch. 224. 

> Add. Annotation : — ^Dtotd. Farr v. Gixmings 
(1028), 44 T. L. E. 249. 

5282a. Covenaitt to repair.]--Where a lease 

contaixus a ooveuant by the lessee to repair, 
Sc a provision that the lessor’s consent to an 
assignment bv the lessee is not to be un* 
reasonably withheld, the mere fact that the 
lessee is committing a continuing breach of the 
covenant to repair does not necessarily entitle 
the lessor to refuse his consent to an assign* 
ment, at all events where the amount of 
repair is not very serious. — ^F abr v. Ginnings 
(1928), 44 T. L. B. 249. . 

5285. Add. Annotation : — ^Dbtd. Tredegar v. Har- 
wood, [1920] A. 0. 72. 

5291a. Conditional upon covenant by under- 

lessee to observe all covenants of head-lease.] 

— ^BaIiFOub V. Kensington Gaedbns 
Mansions, I^td. (1932), 49 T. L. K. 29 ; 76 
Sol. Jo. 816. 

6205a. Stipulation converting tree public- 

house into tied house.] — Gardner & Co. 
V. Cone, No. 5260a, ante. 

5208. Add. Annotation : — Apld. Gardner v. Cone, 
[1928] Oh. 966. 


5810. Add. Annotation: — ^Refd. Curtis Moffat v. 
Wheeler. [1029] 2 Oh. 224. . 

5821. Add. Annotation : — ^Refd. Curtis Moffat v. 
Wheeler, [1020] 2 Oh. 224. 

5341. Add. Annotation : — ^Refd. Curtis Moffat v. 
Wheeler, [1029] 2 Oh. 224. 

6861. Add. Annotation ; — Consd. Curtis Moffat v. 
Wheeler, [1020] 2 Oh. 224. 

5367. Add. Annotation: — As to (2) Retd. Re 
Griffiths, Jones v. Jenkins, [1926] Oh. 1007. 

5450. Add. Annotationa : — Consd. Dalton v. 

Pickard (1911), [1026] 2 K. B. 646, n. ; 
Bichmond v. ^vHl, [1926] 2 K. B. 530. 

5454. Add. Annotation : — ^Apld. Curtis Moffat v. 
Wheeler, [1920] 2 Oh, 224. 

5482. Add. Annotation: — Refd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L, T. 443. 

5494. Add. Annotation : — ^Apld. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6608. Add. Annotation: — Held. Akt. Dampskibs 
Steinstad v. Pearson (1927 137 L. T. 533. 

5636. Add. Annotation: — As to (1) Consd. Re 
Harrington Motor Oo., Ex p. Chaplin, [1928] 
Ch. 105. 


Part XXII. — Assignment and Devolution of Reversion. 

5698. Add. Annotation : — Refd. Grant v. Edmond- 5725. Add, Annotation Refd. Booth v, Thomas, 
son, [1931] 1 Ch. 1. [1026] Ch. 397. 

5701. Add. Annotation : — ^Refd. Rye v. Purcell, 

[1926] 1 K. B. 440. 

5714. Add. Annotation — Consd. Bye v. Purcell, 6787. Add. Annotation: — ^Apld. Rye v. Purcell, 
[1920] 1 K, B. 446. [1926] 1 K. B. 446. 


Part XXIII.— Notice to Quit. 

5788a. .] — Dosd. Austin v.OowDBBOY.( 1837), [1928] 2 K. B. 117 ; Skinner v. Geary (1931), 

1 Jut. 793. 47 T. L. B. 607. 

5808. Add. Annotation: — Retd. Canadian Pacific 
5796. Add. Annotations : — Refd. Roe v. Bussell, By. Co. v. R., [1931] A. 0. 414. 


PART XXL SECT. 1. SUB-SECT. 2.— 
D. (a) iv. 

M. Befuml to consent to aseignment 
to foreign company. I — Held: that the 
reason aUeged for wlthholdii^ consent 
was not adequate to prevent the with- 
holdtng of 0 uoh ooneent being un- 
reasonable. — C barlbs Atkins &; Co., 
Ltd. V. Bacsboitsk, [1928] 8. A. S. R. 
X79.— AUS. 

PART XXI. SECT. 2, SUB-SECT. 1.- 

•d. General nde.]—An assignment of 
a lease can be validly made only by 
deed, even though the lease was 
created by parole. — G lasgow Lumbkb 
C o., Ltd. V. Feitbs, [19321 1 W. W. R. 
195.-~CAN. 

PARTXXl. SECT. 10, SUB-SECT. I.~B. 

5468 i. Express oovetimi hy 

lessee for paymen<.h— Where a lease 
oontaina an express covenant to pay 
rent, the lessee oontdnnes liable on hfe 
oorenant, although the lease is assigned 
over.— McOEO^N e. »dwajw>s7^.> 
[1921] 1 D. L. R. 490; [19271 1 
W. W. R. 9.— CAN. 


PART XXL SECT. 10, SUB-SECT. 3.— 
B. (b). 

hi. Position of equitable 

as 9 ignee .\ — ^Where a lease is aarigned 
by a lessee with the consent of the 
lessor, but the assignment Is equitable 
«c not legal, aithongh the equitable 
assignee has entered into possession, 
no action lies against him for rent, nor 
for use & occupation. — Thornton v. 
Thompson, [1930] S. A. 8. R. 310. — 
AUS. 

PART XXIII. SECT, t, SUB-SECT. 8. 

im. Lease subject to landlord's ^ht 
to seUr^-Whether term deU^ined bu 
sole.]— A lease reserved to the lanmora 
“ the right to sell the land at imy too, 
but the lessee shall have the ^ht 
to reap any crop he has sown 
Held : this clause did not sufflciently 
provide that on a sale the term would 
be determined if>so facto ; ^t, at the 
most, only reserved the right to sell 
& to determine the term, & unequivocal 
notice of determination had to be Jdven* 
— Ernewbin e. Wbixjh, [192^83 2 
W. W. R. 265 ; 22 Bask. L. R. 522.— 
CAN. 


PART XXIII. SECT. 2, SUB-SECT 1. 

to. Must he reasonable — Not neces^ 
sarity determining lease at end of year 
of tenancy.}— Jji the case of a lease 
not governed by Transfer of Property 
Act, 1882, s. 106, the notice to quit 
need not necessarily determine the 
lease at the end of the year of the 
tenancy, but it must be reasonable. 
If is, however, for the final ct. of fact, 
In each case, to determine what is 
reasonable notice. — Damodab Prasad 
Tbwabi V. Lachmi Prasad Singh 
(1928). I. L. R. 7 Pat. 496.— IND. 

•p. Lease for five years — Terminable 
on ** — mowh's notice ” — Two months 
given.) — ^A lease of land for five years 
contained a provision that the tenancy 
n^ht be determkied at the end of any 
year by d^er of the parties giving to 

the other at least “ months* 

notice ** in writing of his intention to 
determine at the end of the then 
current year : — Held : two months* 
notice terminated the tenancy . — He 
Johnston & Little, fl931J 4 D. L. it. 
327 ; O. R. 711.— CAN. 

3l> 



Cases 6888— 6807s. English and Empire! Digest Supplement. 


5833. After this case add : — 

— & now. Law of Pro- 

perty Act, 1926 (c. 20), s. 61.»* 

5835. Add* Annotation : — Refd* Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 1 
Ch. 274. 

5840. Add* Annotation: — Distd. & N.F. Newman 
V. Slade, [1920] 2 K. B. 328. 

5841. Add. Citations 96 L. J. K. B. 894 ; 135 
L. T. 640 ; 42 T. L. R. 607. 

5866. Add. Annotation : — As to (2) Apld. Newman 
V. Slade, [1926] 2 K. B. 328. 


5056. Add, AnnoUxtion : — Refd. Pordree v. BarroU 
(1931), 96 J. P. 141. 

5979. After this case add : — 

now. Law of Property Act, 1926 (c. 20), 
8. 140 (1), (2) ; Law of ftoperty (Amendment) 
Act, 1926 (c. 11), B. 

5980. Add* Citation : — 95 L. J. Oh. 49. 

6996. Add. Annotation Taylor v. Twin- 

berrow, [1930] 2 K. B. 10. 

6065. Add. Annotation : — ^Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 


Part XXIV. — Determination of Term. 

6111. Add. Annotation Expld. & Distd, Walton v. A.-G. for Newfoundland (1932), 48 T. L. It. 


Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Oh. 274, 

6113. Add. Annotation : — Refd. Re Ahedale Garage 
Co., Anglo-South American Bank, Ltd. v. 
Airedale Garage Co. (1932), 101 L. J. Ch. 289. 

6144. Add. Annotations : — As to (1) Distd. Turner 
V. Watts (1928), 138 L. T. 080. As to (2) Consd. 
Turners. Watts (1927), 44 T. L. R. 105. 

6192. Add. Annotation : — Consd. Richmond v. 

Savill, [1926] 2 K. B. 530. 

6195. Add. Aiinotation : — As to (2) Refd. Jardino 


199. 

6281. Add. Annotation: — Consd. Richmond v, 
Savill, [1926] 2 K. B. 630. 

6235. Add. Annotation : — Refd. Fairclough & 
Sons, Ltd. V. Berliner, [1931] 1 Oh, 60. 

6307a. Agreement by tenant to pay arrears 

of rent & give up possession.] — The rent of 
premises being in arrear. the landlord 
obtained judgment against the tenant for 
possession of the premises. Subsequently 
a document wae signed by the tenant, which 


PART xxm. SECT. 2, SUB-SECT. 3.— 
A. 

5817 ii. .1 — In th6 case of a 

rural tenancy from year to year a 
ycar ‘9 notice to quit la not neceasary, 
a reasonable notice only being reqiili-ed. 
Notice given In Jan. to quit at the end 
. of the following June Is reasonable. — 
■ TsHABALAiJi. V. Van Der Merwk 
(1926), 47 N. L. R. 75.— S. AF. 

5819 ill. .] — Where a tenancy 

from year to year is created by express 
agreement, & there is no special 
stipulation providing for Us termina- 
tion, or where such a tenancy is 
Implied by law, a notice to quit in 
orfo to be sufficient must be a half- 
year’s notice expiring at the end of the 
tirst or sotno otnor year of tenancy, — 
Walker v, Oram (Alta.), [1929] 3 
D. L. K. 734 ; 1 W. W. R. 876.— CAN. 

PART XXUI. SECT. 2, SUB-SECT. 3.— 

D. 

5837 iv. Where tenant held 

over after termination of tenancy >] — 
A weekly tenant, who. after the 
termination of his tenancy, holds over 
with the consent of his landlord, with- 
out any agreemont other than that 
implied by law from the continuance 
in possosHion & acceptance of a weekly 
rent, continues to hold as a weekly 
tenant & is not entitled to one month’s 
notice under Conveyancing Act, 1910, 
s. 127, for the determination of such 
tenancy. — Burnham v. Carroll Mus- 

OROVE TIIEATRES, LTD. & VlOTORTA 
ARCADE, Ltd. (1927). 28 S. R. N. S. W. 
169 ; 46 N. S. W. W. N. 23 ; ajfiTd., 41 
C. L. R. 540,— AUS. 

6837 V. Week*s rent pay- 

able in advance in arrrar.]— Where in 
a weekly tenancy of a dwelling-house, 
there being no tlnding os to the area 
ot the premises, it appeared that the 
rent was payable weekly in advance, & 
that, at the date of the service of notice 
to quit, a week’s rent in advance was 
owing : — Held : the tenant was not 
entitled to the statutory notice of at 
least 28 days prescribed by Fair Rents 
Act of 1920, 8. 14, In the case of a 
lessee who duly pays the rent of the 
dwelling ’house leased by him & other- 
wise performs the conditions of bis 
lease. — Innes v. Aiiundell, Ex p. 


Arundell (1928), 22 Q. J. 1\ 83. — 

AUS. 

6840 1. What amounts to weck*s 
notice.] — In order that a weekly 
tenancy may be determined by a notice 
to quit, the notice must bo one which 
expires at the end of a periodic wec>k 
from the commeuooment of the 
tenancy. — How v. Mansfield, [19231 
N. L. R. 91.— N.Z. 

5842 vii. .] — Hart v. 

Nadeau,- Hart v. Hanson (Alta.), 
[1927] 2 W. W. R. 318.— CAN. 

PART XXIII. SECT. 5, SUB-SECT. 1. — 

A. 

sf. Whether demand for possejudon 
may be i7icludcfl.] — A notice of deter- 
mination of a lease & a demand for 
posKOHsion may bo contained in the 
same document. — Ernewetn v. Welch 
[19281 4 D. L. R. 498 ; [1928J 2 

W, W. R. 628.— CAN, 

PART XXin. SECT. 6. SUB-SECT. 1.— 

B. 

6945 ii. S. P. Sandison v. Order of 
Elks (Alta.), [1927] 2 D. L. R. 1024.— 
CAN. 

PART xxm. SECT. 6, SUB-SECT. 1.— 
A. 

1 i. Lessor after agreement to sell 
leased land.] — The fact that a landlord 
had agreed to sell the leased land to a 
third party did not render Landlord 
& Tenant Act, U. S. S. 1920, c. 100, 
Inapplicable. He had the right under 
the terras of the lease to terminate 
it upon such a sale. — Ernewetn & 
WKixn, [19281 4 D. L. R. 498 ; [19281 
2 W. W. R. 628.— CAN. 

PART XXllL SECT. 6, SUB-SECT. 2. 

6994 il. .1— In the case of 

Joint tenants, each is intended to be 
bound, & it has long been decided that 
service of notice to auit upon one joint 
tenant is j3rimd facte evlucnoe that it 
has reached the other Joint tenants. — 
Bodordoja V. Ajwuddin Sarkar 
(1929), I. L. R. 67 CJalc. 10.— IND. 

PART XXIV. SECT. 1, SUB-SECT. 2.-- 
A. (b) ii. 

sa. Express right of non-payment for 
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five days — Terms of ease misunder- 
stood by lessee.] — Upon an application 
for ejectment, the lessees set up the 
answer that they had mistaken the 
terms of the lease -& were under the 
impression that the terms were similar 
to those of a previous lease, which 
gave them seven days’ grace to pay 
the anear rent : — Held : as the pro- 
vision in the lease giving only five days* 
graeo was clear & unambiguous, the 
answer was no defence. — Illinq v. 
Manne & Mannb (1925), 46 N. L. R. 
58.— S. AF. 

PART XXIV. SECT. 1. SUB-SECT. 3. 

sb. Power given to lessor to caned 
lease — On breach of covenant to pay 
rent — After giving notice to tenant — 
Stifflciencj/ of notice.] — A wharfsido 
site in the B. Harbour, E. London, 
had been leased to applt. by the Union 
of S. Africa, who was the owner of the 
site, & an action for ejectment had been 
brought by the S. Afrlc€in Rya. Sc 
Harbours, Clause 2 of the lease of the 
site provided that “ should the lessees 
fail to pay the said rental on the day 
on which the same shall fall due, the 
administration, after posting written 
notice to the lessee’s address, & receiving 
no payment within a further period of 
fourteen days, shall have the right to 
cancel this lease. The rent hoing in 
arrear the administration purported to 
give the notice required by clause 2 
of the lease & thereafter to cancel the 
lease : — Held : a written notice to the 
effect that the rent was in arrear Sc 
oalllDg upon the lessee to pay the same 
within 1 4 days from date was a suffiolont 
conmliance with the dauso. — Winter 
V. s. African Rtb. Sc Harbours. 
[19291 App. D. 100.— S. AP. 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
• B. (b) I. 

6221 i. Re-letting — To new tenant .] — 
When following notice of forfeiture of 
pltf.’s lecuse the lessor executed a Imo 
of the same promises to another lessee ; 
— Held: there had been an effeotual 
re-entry. — ^W inter v. Oapilano 
Timber Co., [1927] 4 D. L. R. 36 : 

CAkN* 
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g rovided tl^t, if the landlord would with- 
old the writ of possession, the tenant would 
pay the rent Sc give up possession of the 
premises at the end of the quarter : — Held : 
the document was not inconsistent with the 
tenant’s right to obtain relief against for* 
feiture under Jud. (Consolidation) Act, 1926 
(c. 49), s. 40. — Nance v. Nayi^ob, [1928] 
1 K. B. 263 ; 97 L. J. K. B. 39 ; 138 L. T. 166 ; 
44 T. L. R. 11, 0. A. 


6315a. On payment of rent — How rent 

calculated.] — D oe d.HARcouBTr.RoE (1813), 
4 Taunt. 883 ; 128 E. R. 679. 


(a) Notice of Hrcach, 

(Vol. XXXI., p. 483.) 

See Landlord & Tenant Act, 1927 (c. 36), 
8 . 18 (2), (3). 

6352a. On person on premises.] — Where a notice 
addressed to the lessee is left with a person 
on the premises, & there are reasonable 
grounds for supposing that that person will 
pass it on to the lessee, the service is good 
within Law of Property Act, 1926 (c. 20), 
8 . 196 (3). — Cannon Brewery Co., Ltd. v. 
Signal Press, I^td. (1928), 139 L. T. 384 ; 
44 T. L. R. 486 ; 72 Sol. Jo. 285. 

6356. Add, Annofaiions : — Refd. Field v, Cumick, 
f 1926 1 2 K. B. 374 ; Marsdon v. Heyes, [1927] 
2 K. B. 1. 

6358. Add. Annotations : — Apld. Sedgwick. Collins 
V. Rossia Insce. of Potrograd (1926), 136 I.. T. 
72. Refd. Employers’ Liability Assce. Corpn. 
V. Sedgwick, Collins, [1927] A. C. 95. 

6361a. Joint tenants — Application by one.] — 
^Vho^e joint lessees hold under a lease, no 
one of them alone is “ the lessee ” within 
Law of Property Act, 1925 (c. 20), s. 146 (2). 

The CO., as lessor, after serving a schedule 
of dilapidations & two notices on B. & L., 
who were joint lessees, brought this action, 
by which they sought, against both defts. 
to recover possession of premises comprised 
in two leases. The leases contained full 
repairing covenants, which defts. had neg- 
lected to perform. Defts. originally appeared 
by the same solrs., Sc put in a defence signed 
by counsel on their behalf. But at the date 
of the hearing deft. L. appeai’ed by another 


counsel instructed by another firm, while 
B. did not instruct solrs. but appeared in 
person. L. asked for relief against the 
forfeiture under sect. 146 (2); B. did not 
desire such relief, preferring to give up 
possession : — Held : relief against forfeiture, 
where there are joint lessees, cannot be panted 
on the application of only one of £bem. — 
Pairclough (T. M.) & Sons, Ltd. v, Ber- 
liner, [1931] 1 Ch. 60 ; 100 L. J. Ch. 29 ; 
144 L. T. 175 ; 74 Sol. Jo. 755, sub nom. 
Berliner v. Faibclough (T. M.) Sc Sons, 
Ltd., Faibclough (T. M.) &; Sons, Ltd. v, 
Beblinger (1930), 47 T. L. R. 4 ; 74 Sol. Jo. 
703. 

6388. Add. Annotation : — Refd. Tredegar v. Har- 
wood (1928), 97 L. J. Ch. 392. 

6391. Add. Annotation : — As to (2) Refd. Be 
Griffiths, Jones v. Jenkins, [1926] Oh. 1007. 

6363. Add Annotation: — Apld. Chaplin v» Smith, 
[1920] 1 K. B. 198. 

6399. Add. Annotaiix)n : — Refd. Gee v. Harwood 
(1932), 48 T. L. R. 006. 

6399a. After making of winding-up 

order.] — The lessee of certain premises which 
were used as a mineral water spa sub-demised 
them to a limited co., whose objects were the 
carrying on of business as spa & hotel pro- 
prietors, at a rent w^hich varied with the 
quantity of mineral water produced Sc sold 
by the underlessees. The underlease con- 
tained provisos for re-entry for non-payment 
of rent, or in the event of the bkpey. or 
winding-up of the underlessees. On a wind- 
ing- up petition being presented against the 
underlessees, the underlessor purported to 
re-enter in pursuance of the proviso for 
forfeiture on bkpey. or winding-up, but she 
did not give to the underlessees the notice 
required by Law of Property Act, 1925 (c. 20), 
s. 146. On a date more than one year after 
the presentation of the winding-up petition, 
but less than one year after the making of the 
winding-up order, the liquidator of the co. 
entered into an agreement, which it was 
contended was a sale of the underlessc^s’ 
interest in the demised property. On a date 
less than one year from the presentation of 
the petition, the underlessees applied for 


PART XXrV. SECT. 1, SUB-SECT. 4.— 
0 . ( 0 ) U 

6308 »iv. .] — Gordon v. Wil- 

helm (Saek.). [1920] 4 D. L. B. 1042 ; 
[1926] 3 W. W. R. 641.— CAN. 

6317 m. In Siwkat- 

chowan, where a loHSor has aotnally 
re-entered for non-payment of rent, 
although the re-entry has been without 
process of law, the ct. cannot grant 
relief against forfeiture of the lease. — 
Ramsay v. Hildrrd, [1930] 2 W. W. II. 
692 ; 4 D. L, R. 494.— CAN. 

sx. Effect of breach of other covenaTU.] 
— Forfeiture for mere non-payment of 
rent on its due date has always been 
looked upon as a thing against which 
a ct. of equity should afford relief. 
With respect to an alleged broach of a 
covenant by the tenant to insure, held 
that, In view of the conduct of the 
parties in relation to the covenant 
during the thirteen years which had 
elapsed since the making of the lease, 
the lessors should not be allowed to 
Invoke the breach as a ground for 
refusing the lessees relief from for- 
feiture for non-payment of rent ; 
although some condition as to the 
insurance might ho made a term upon 
which such relief should he granted. — 


(Godson & Ray v. Pantaueh, [1030] 3 
\V. W. R. 401 : 110311 1 D. L. U.420 ; 
43 B. C, U. 241. ~ CAN. 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (a) i. 

6322 viii. .] — ^Whero a grant of 

land to the congregation of S. provided 
that If the congregation should become 
united with any other congregation or 
cease to exist as a separate & 
independent congregation, the grant 
shoiud become absolutely null Sc void, 
& a power of re-entry was reserved to 
the grantor, & the grantor served a 
notice demanding possession on the 
ground that the grant had become null 
& void by reason of the union of the 
congregations of C. & S. : — Heid : 
a sufheient notice was a condition 
precedent to enforcing the forfeiture, 
& the notlco given was not sufficient. — 
Walsh v. Wightman, [1927] N. 1. 1. — 
IR. 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (a) Ji. 

63341. Pariicxdaars of breach — Mudhe 
predee — Covenant to sell (mly goods 
authorised by lessor .) — Gordon v. 
WiLHKLM (Sask.), [1926] 4 D. L. R. 
1042 ; [19201 3 W. W. ll, 641.— CAN. 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (b) ii, 

e i. Acceptance of rent by lessor* s 

agent.) — WTiere at the time a lease was 
entered into the lessor’s rental agents 
agiecd with the losseo that she could 
Bub-let & thert^ufter with knowledge 
of the sub-letting accepted rent derived 
from the sub-tenants : — Held : the 
lessee was entitled on general equitable 
piinciples, apart from the Laws 
DeclaratoiT Act, to be granted relief 
from forfeiture because of the breach 
of a covenant in the lease not to sub-let 
without leave. — Mattern v. Welch, 
[1930] 1 W. W. R. 398 ; 2 D. L. R. 
231 ; 42 B. C. R. Ill, C. A.— GAN. 


PART XXIV, SECT. 1, SUB-SECT. 4.— 
D. (e). 

6396 1. Breaches excluded from relief — 
Be - entry ofi bankruptcy — Lease of 
licensed house St other premises.}-^ 
Held: a lease of a licensed house Sc 
premises, with the out-offices, yard 6c 
garden Sc two small dwclllng-hotiBes 
at the roar was a lease of “a house 
used or Intended to bo used as a public- 
house or a boershop ” within Con- 
veyancing Act, 1892, 8. 2 (3) (c), as 
the inclusion of tho two small dweUing- 
houses In the loose did not exclude it 
from the suh-scction. — Be Drew, 
[19293 I. R. 504.— IR. 
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relief from foifeiture : — Held: (1) the under- 
lease was not a lease of mines or minerals ; 

(2) it was not a lease of property with respect 
to which the personal qualifications of the 
t^ant were of importance for the preserva- 
tion of the value or character of liie property ; 

(3) the underlessees’ intco'est had not been 
sold within one year from the winding-up ; 

(4) as the liquidator had applied for relief 
from forfeiture within one year from the 
winding-up. Law of Property Act, 1925 
(c. 20), B. 146 (10) (6), applied ; (5) the under- 
lessees were entitled to be relieved from 
forfeiture. — Gee v. Harwood (1932), 48 
T. L. R. 606. 

6399b. Application lor relief within one 

year of winding up.] — Gee v, Harwood, No. 
6399a, ante, 

6899c. Lease of mines & minerals — 

What amounts to.] — Gee v, Harwood, No. 
6399a, ante, 

6399d. Lease of property with respect to 

which personal qualifications of tenant are 
material — What amounts to.] — Gee v. Har- 
wood, No. 6399a, ante, 

6426. Add, Annotation : — Refd. Barton v, Reed, 
[1932] 1 Ch. 362. 

6450. Add the foUowdng para. : — 

“ Nor is it waived by the acceptance of 
rent accruing due before the expiration of 
the three months.” 

6528. Add. Annotation :—Ab to (1) & (2) Refd. 
Barratt v. Richardson & Cresswell, [1930] 
1 K. B. 686. 

6530. Add, Annotation ;* — ^Refd. Jardtne v, A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

6534. Add, Annotation : — As to (2) Refd. Gee v, 
Harwood (1932), 48 T. L. R. 606. 

6558. Add, Annotation ;- — Consd. Turner v. Watts 
(1028), 97 L. J. K. B. 403. 

6578. Add, Annotations : — ^Apld. Turner v. Watts 
(1927), 44 T. L. R. 105. Refd. Turner v. 
Watts (1928), 138 L. T, 680. 

6595. Add, AmwtaUon : — Refd. lie Katherine et 
cie, Ltd., [1932] 1 Ch. 70. 

6596. Add, Annotaiions : — Refd. Bruce, Brude- 


ndfl v, Brudenell, 11932} 1 Oh. 316 ; Wirral 
Estates, Ltd, v. Shaw (1982), 96 J. P. 148. 

6606a. .] — ^Any arrangement between 

the landlord A; tenant which operates as a 
fresh demise will work a surrender of the old 
tenancy, & this may result icom an agree- 
ment under which Hie tenant ^ves up part 
of the premises & pays a diminished rent for 
the remainder ; & I Would add that it may 
result from the mere alteration in the amount 
of rent p^able (Maugham, J.), — Be Savide 
Settled Estates, Savlle v Savilb, [1931] 
2 Ch. 216. 

6623. Add. Annotaiion : — ^Refd. Be Savlle Settled 
Estates, Savile v. Savile, [1931] 2 Oh. 210. 

6628a. ,] — He Savile Settled 

Estates, Savile v. Savile, Nq. 6606a, ante. 

6636a. Substitution of licence or tenancy at will 
under purchase agreement — ^Rescission of 
agreement.] — By an agreement in writing 
dated Aug. 28, 1926, deft., the weekly tenant 
of a house to which Rent Restriction Acts 
applied, agreed to buy it from pltf., the 
landlord, for £900. The agreement provided 
that deft, acknowledged owing pltf. £63 lOtf. 
arrears of rent, Be that pltf. would accept £50 
in settlement ; that, until certain mtges. had 
been transferred from pltf. to deft., pltf. 
should remain in absolute ownership of the 
premises; Be that, until completion of the 
conveyance, deft., who was to remain in 
possession, should pay to pltf. interest on the 
£950 at the rate of 6 per cent, with interest 
on interest dating from Sept. 1, 1926. Deft, 
also agreed to pay certain deposits, pltf., 
on failure of such payments, to be entitled 
to rescind the agreement & enter into pos- 
session of the house. Deft, agreed to main- 
tain the house in a good state of repair Be to 
pay rates, taxes, & insurance. On Feb. 27, 
1927, pltf. rescinded the agreement under 
the powers reserved in it, but deft, refused 
to give him possession of the house : — Held : 
(1) the effect of the agreement, as indicating 
the intention of the parties, was to determine 
the weekly tenancy, Be to substitute for it 
either a licence or a tenancy at will, which, in 
its turn, was revoked or determined by the 
rescission of the purchase agreement, Be deft. 


PART XXIV. SECT. 1, SUB-SECT. 6.— 
A. (a). 

6486 lil. Covenant hy landlord to 

supply goods — Landlord offering to 
supply goods ajfler serving notice of 
breach of covenant-^No waiver,] — Re 
Jackson (J. B.), Ltd. Sc Gbttas, [1928] 
2 D. L. R. 721 ; 68 O. L. R. 66i.— CAN. 

PART XXIV. SECT. 1, SUB-SECT. 5.— 
A. (b) i. 

6466 XX, .] — GaimN V, Bbat- 

TO^(N. S.). [1929] 4 D. L. R. 698.— 

PART XXIV. SECT. 1, SUB-SECT. 6.— 
A. (d). 

6611 m, .]— A landlord 

cannot, daring the ourrency of the 
lease, re-enter for non-irnyment of rent 
distrained on goods 
still held by him under the distress. — 
Biack V, Stkbnioki, [1980] 2 W. W. R. 

i 39 Man. L. B. 

123. — CAN. 

\ Where insufficient distress on 
®<5Uoii to recover 
^ssesHlpn of x^mlses under a lease pro- 
non-payment 

must prove 

^strained, & that no 
swdent distress was to bo found on 
too premises countervailing the rent • 


Sc an insufOcient distress is not a 
waiver of the right of re-entry. — 
Hajivbst V . Johnston (1901), 8 Nfld. 
L. R. 494.--NrLD. 

PART XXIV, SECT. 2, SUB-SECT: 2.— 
A. (a). 

6673 I. Form of twrds.)— Pltf., the 
owner of a buildi^ of which defts. as 
sublessees, occupied a part, sought by 
this . action to eject th^. Defts. 
claimed the right to remain, having 
accepted, as they alleged, an option 
tor a oontinuanoe of their tenancy, 
provided for In their sublease. Before 
pltf. became the owner of the building, 
H. Sc Co,, the lessees of the whole 
building, whose subtenants defts. 
were, executed in favour of their land- 
lords the then owners of the building, 
a document dated Sept. 17, 1927, 
whlob recited their lease Sc default In 
payment of rent Sc taxes. Sc witnessed 
that they, called in the document the 
** releasors,** abandoned all their rights, 
privileges, Sc benefits under the lease 
Sc released Sc emitted claim unto the 
landlords, called the “ releasees *' all 
their right, title, Sc claim under the 
lease, i^n the understanding Sc agree- 
ment that the releasees did not by or 
imder the document or by any subse- 
quent acts in taking possession of or 


dealing with the premises, assume any 
responsibility to the releasors or any 
one claiming under them in respect of 
the lease : — Held : this document was 
a surrender Sc not merely evidence of a 
forfeiture. — Grat v. Chamandy Sc 
Sons, [1929] 2 D. L. R. 706 ; 63 

0. L. R, 495.— CAN. 

PART XXIV, SECT, 2. SUB-SECT. 3.— 

As 

sb. AhaTidonment.l — Wong Fon 
Hong v, Chanske Wong Fong, [1932] 
1 W. W. R. 89 ; 1 D. L. R. 662.— CAN. 

PART XXIV. SECT. 2, SUB-SECT, S,— 
B. (b) i. 

id. Agreement acted an by parties,}^ 
The renunoiatlon of an existing lease 
by the tenant. Sc the grant of a new 
lease by the landlord, can be inferred 
from a written obllgarion on tbe part 
of the landlord to grant a new lease 
followed by actings of parties amount- 
ing to rei intervenius & by possession 
on the part of the tenant, not only 
where the landlord is a fee««imple 
proprietor, but also where he is an heir 
of entail in possession ; Sc a lease so 
constituted is binding ^on suooeed* 
iug heirs of entail. — dAMi>B»z;rawK 
Coal Oo. v, Abotli, (Dues), [19263 
6.0.186.-— SOOT. 
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had m) contractual right to resist the claim 
for possession ; (2) deft, was not protected 
by Kent Restriction Acts, because after 
Aug. 28, 1026, deft, remained in possession 
of the house by virtue of the contract of 
purchase, & not as a statutory tenant, & 
under that contract she was either a licensee 
or a tenant at will. Sc after its rescission, if 
she had been a licensee, she was not a tenant 
who had held over under the Acts, & if she 
had been a tenant at will, her tenancy had 
been at no rent, S^ hr Increase of Rent & 
Mtge. Interest (Restrictions) Act, 1920 
(c. 17), B. 12 (7), it must be ignored, with the 
result that the house was to be treated as 
untenanted & pltf. had an unrestricted right 
to recover possession of it ; (3) the rescission 
of the purchase agreement did not deprive 
pltf. of nis right to the arrears of rent which 
had accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing. — 
Tubnbb V. Watts (1927), 97 L. .T. K. B. 92; 
44 T. L. R. 106; 26 L, G. R. 78, D. 0. 
AM (1928), 97 L. J. K. B. 403 ; 188 L. T. 680 ; 
92 J. P. 118; 44 T. L. R. 337; 26 L. G. R. 
261, 0. A. 

6656. Add. Annotation : — ^Refd. Metcalfe v. Boyce, 
[1927] 1 K. B. 768. 

6674a, .] — In 1910, deft., a county police 

constable, became quarterly tenant of a 
house. In 1912 the county police authority, 
which had till then made a ^ant in aid of 
the rent of houses occupied by police con- 
stables, decided that for the future the chief 
constable should be the tenant of those 
houses, that the constables should occupy 
them as servants, that the chief constable 
should pay all rent, rates Sc taxes, & that a 
deduction should be made in respect thereof 
from the men’s pay. Deft, knew of. Sc made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. From 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft, took to 
the police office, received the full amount 
due. Sc paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
No demand for rates & taxes were made to 
deft. This course of business continued for 
fourteen years, deft, continuing to occupy 
the house Sc his name remaining on the 
estate books as tenant. There was no 
written surrender ^ or assignment of the 
tenancy: — Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft, agreed with the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed with 
deft, to accept the surrender & accept the 
chief constable as his tenant, Sc that the deft, 
would in future occupy the house as a 
servant of the chief constable Sc not as a 


tenant, Sc on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft, was in the ciSroumstanoes estopped 
from denying that he had surrendered or 
assigned the tenancy. — ^MarcAnTB v. Boycb, 
[1927] 1 K. B. 768 ; 96 L, J. K. B. 876 ; 136 
L. T. 606 ; 91 J. P. 66 ; 43 T, L. R. 149, 
D. 0. 

6700. Add. Annotation: — Refd. Wirral Estates, 
Ltd. V. Shaw (1932), 96 J. P. 143. 

6716. Add. Annotation : — Consd. Metcalfe v. Boyce, 
[1927] 1 K.B.768. 

6784. Add. Annotation: — ^Refd. Re Grosvenor 
Settled Estates, Westminster (Duke) v. 
McKenna, [1932] 1 Ch. 232. 

6735. Add. Annotation : — Distd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6737. Add. Annotation : — ^Retd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6742. Add. Annotation : — Aa to (1) Refd. Canadian 
Pacific Ry. Co. v. R., [1931] A. C. 414. 

6762. Add. AnnotoHona : — Consd. • Dalton v. 
Pickard (1911), [1926] 2 K. B. 646, n. ; 
Richmond v. I^vffi, [1926] 2 K. B. 530. 

6764. Add. Annotation : — Aa to (2) Consd. Rich- 
mond V. Savin, [1926] 2 K. B. 630. 

6765a. .]-— Espm v. Mdulwabd (1929), 

73 Sol. Jo. 158. 

6766. Add, Annotation : — Consd. Richmond v* 
Savill, [1926] 2 K. B. 530. 

6767. Add. Citations : — 96 L. J. K. B. 1052, n. ; 
136 L. T. 21, n. 

Add. Annotation : — Consd. Richmond v. 
Savill, [1926] 2 K. B. 630. 

6768. Add. Citations .-—OS L. J. K. B. 1042 ; 136 
L. T. 15. 

6837. Add. Annotation : — FoUd. Simons v. Associ- 
ated Furnishers, Ltd. (1930), 47 T. L. R. 118. 

6838a. Performance of covenants between giving 
notice & expiry of notice — Validity.] — By a 
lease dated Dec. 31, 1926, pltf. demised 
certain buildings to defts. for a term of 
years at a yearly rent. The lease contained 
covenants by defts. that they would at all 
times during the term keep Sc at the expira- 
tion or sooner determination of the lease 
yield up tlie demised promises in substantial 
repair. The lease contained a proviso that 
if defts. should desire to determine the lease 
at the expiration of the first five or ten years 
of the lease Sc should give to the lessor six 
calendar months’ notice in writing of such 
desire, & should, up to the time of such 
determination, perform Sc observe the cove- 
nants on their part, then immediately on the 
expiration of such five or ten years, as the 
case might be, the demise & everything 
therein contained should cease & be void, 
but without prejudice to the remedies of 
either party against the other in respect of 
an antecedent breach of covenant. On 
Aug. 17, 1929, defts. served pltf. with a notice 
in writing to determine the lease on Feb, 28, 


PART XXIV. SSOT. 2, SUB-SECT. 8.— 
0. (b) 1. 

fc i. .] — liH Cain v. Wibland 

(1862), A R. A G. 71, n.— CAN. 


PART XXIV. SECT. 2. SUB-SECT. 8.-- 
D. (b{. 

6S6S ill. ^.1 — PlSTBOPOMS V. 


Olarnb, [19281 1 D. L. R, 1012 ; 60 

N. S. R. 22.-— CAN. 

p i. .] — Held : retenUon of the 

keys Sc adveitlsixig the house for rent 
were tunbisuona acts; they were, 
upon the evidenoe, referable to the 
lessor's promise to try to rent the house, 
A did not show an aooeptanoe of a 
surrender. — Gbbbn v, Tbbss (1927), 60 

O. L. R. 151.— OAK. 

63 


PART XXIV. SECT. 3* SUB-SECT. 1. — 

6771 U. .1 — Baltb V, Robebt- 

BON (1860), 19 U. C. R. 411.--<JAN. 


PART XXIV. SECT. 6. 

•a. Forfeiture cUmae — Object of .] — 
Be Stavibs, bto. (1928), 66 Que. S. 0. 
474.— CAN. 
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1080. Pltf., having refused to recognise the 
validity of ihe notice on the ground that at 
the date thereof breaches of the repairing 
covenants remained unremedied by defts., 
brought this action claiming a declaration 
that the lease was still subsisting & binding 
on defts. : — Held: (1) the condition to 
perform the covenants in the lease upon 
which defts. were empowered to determine 
the lease was a condition precedent ; (2) as 
the breaches, although they were unremedied 
at the date of the notice, had been remedied 
by the time the notice expired, the condition 
was fulfilled, with the result that the lease 


had been effectually determined* — Simons v. 
Associated FxTiiNiSEtEBS, I/td., [1931] 1 Ch. 
379 ; 100 L. J. Ch. 234 ; 144 L. T. 669 ; 47 
T.'L. B. 118 ; 75 Sol. Jo. 27, 

6848. Add. AnnotaHona : — Refd. Morris v, Harris, 
[1927] A. C. 262 ; Re Katherine et cie, Ltd., 
[1932] 1 Ch. 70. 

After this case add : — 

.] — Seet now, Companies Act, 1929 

(c. 23), s. 296. 

Sect. ll.—RIGHT OF TENANT TO COMPENSA- 
TION FOR IMPROVEMENTS AND GOODWILL. 

See Part IX., Sect. 6, ante, p. 33. 


Part XXV.— Delivery and Recovery of Possession 


6925. Add. Anno^ion; — As to (1) Retd. Marsden 
V. Heyes, [1927] 2 K. B. 1. 

6930a. Value of premises during period 

of dispossession — Holding over by sub- 
tenant.] — City Tailobs, Ltd. v . Barder, 
City Tailors, Ltd. i?. Rogers (1929), 73 
Sol. Jo. 235. 

6955a. .] — Applt. was in the employ- 

ment of resp. as farm foreman, the terms of 
his engagement being “ so much a week &, a 
cottage.** Resp. served a notice on applt. 
in the following terms : “ Please take one 
week’s notice to quit my service.” Subse- 

S uently notice xmder the Small Tenements 
Recovery Act, 1838 (c. 74), was served on 
applt. On a case stated : — Held : this 
amounted to a weekly tenancy, & an order 
for possession was properly made. — Smith v. 
Hughes (1930), 169 L. T. Jo. 399, D. C. 

6957a. Determination of tenancy by notice to 

quit “ or otherwise — Mortgagor attorning 
tenant — ^Provision for notice In mortgage 
deed.] — ^A mtge. deed contained a clause by 
which the mtgor. attorned tenant from year 
to year to the mtgees. at a nominal rent. 
It was also provided that, if the mtgor. 
made default in parents under the deed, 
the mtgees. might give to the mtgor. seven 
days* notice in writing to determine the 
tenancy created by the deed. The mtgor. 
defaulted Sc the mtgees. served on him a 
notice to quit. The mtgor. refused to give 
up possession : — Held : the term or interest 
of the mtgor. in the mortgaged property 
had been “ duly determined by a legal notice 
to quit or otherwise ** within above Act, 


Sc, therefore, justices had power to issue a 
warrant to give possession of the property 
to the mtgees. — Dudley Sc District Benefit 
Building Society v. Gordon, [1929] 2 

K. B. 106 ; 98 L. J. K. B. 486 ; 141 L. T. 
583 ; 93 J. P. 186 ; 46 T. L. R. 424 ; 27 

L. G. R. 448, D. C. 

6968a. Statutory tenancy — Closing order — 

Rent Restriction Acts not in contemplation of 
parties at commencement of tenancy.} — 

Deft. *8 husband was from 1917 to his death 
in 1926 the weekly tenant of an old cottage, 
& after his death deft, continued to occupy 
the cottage by virtue of Rent Restriction 
Acts. The landlords having failed to comply 
with their obligation under Housing Act, 
1925 (c. 14), 8. 1, to keep the cottage reason- 
ably fit for habitation, a closing order was 
made in 1930 under the Act. In an action 
by the landlords for possession deft, counter- 
claimed for damages for loss of her tenancy 
Sc the county ct. judge gave her £25 damages : 
— Held : when the tenancy commenced in 
1917, it could not have been within the 
contemplation of either the landlords or the 
tenant that in 1930 the tenant would have 
under the Rent Restriction Acts security of 
tenure which would prevent the landlords 
from determining the tenancy by a week’s 
notice to quit ; the question of damages 
must therefore be considered without regard 
to the Rent Restriction Acts, Sc as the tenant 
had been given more than a week to vacate 
the premises she could recover no damages. — 
John Watereb Sons Sc Crisp, Ltd. v. 
Huggins (1931), 47 T. L. R. 305, D. C. 


PART XXV. SECT. 2. 

6916 1. Orownda for interference hy 
cowri.J— Where, following a dispute, 
a settlement was made, by which the 
tenant wae to quit the premises, & the 
tenant vacated accordingly : — Held : 
the tenant’s claim for damages for 
eviction & to sot aside the agreement 
for settlement should bo dismissed, 
as the tenant was not at such a dis- 
advantage with the landlord as to call 
for the intervention of the ct. for bis 
protection, & he must stand by the 
bargain he made. — M cKat v. Bex- 
SMITH <19141, 29 W. L. R. 210 ; 2C 
D. L. 11. 98l— CAN. 

<1 L Tenant holding over db paying 
ren^-SiibaeguerU non-payment of rerUA 
— Eioctment lies for non-payment of 
rent under Consol. Stat., c. 83, s. 19, 
where Uie tenant oontinuos In possession 
& pays rent after the expiration of the 
lease. — D ob d. DeVebeki?. Roe (1888). 
27 K. B. R. 494.~-OAN. 


PART XXV. SECT. 4, SUB-SECT. 2.— 
D. 


o i. — When applicable — Not to 

land purchased at tax sale.) — Fyhhj v, 
Burke, [1924] 4 D. L. R. 446 ; fl924] 3 
W. W. R. 328 ; 19 Sask. L. R. 28.— 
CAN. 


0 ii. — ^ Not hy purchaser under 

agreement for sale — No assignment of 
lease,]— He Bergen & Morr, (1924] 
1 D. L. R. 499 ; [1924] 1 W. W. R. 494 ; 
18 Sask. L. R. 290.— CAN. 


0 ill. Questions determinabU ,] — 

On a summary proceeding under Land- 
lords & Tenants Act. R. 8. M.. 1013 
(c. 109), against an overholding tenant 
It is competent for; & the duty of the 
county ct. Judge to determine the 
question of tenancy & the termination 
of it ; & he may do so on conflicting 
evidence. — Tufts v. Tbombon. [19291 
1 D. L. R, 806 ; 1 W. W. B. 32^ 38 
Man. L. R. 61 ; affg., [19281 3 W. W. R. 
666.— CAN. 


f i, — t — Appeal — Order by judge in 
chambers.] — No appeal lies to the Ct. of 
Appeal from on order made by a Judge 
of the K. B. In chambers, on an appeal 
to him from an order made bv a district 
ct. Judge on an application under 
LandJora Sc Tenant Act for a writ of 
possession. — Canada Trust Oo. v. 
SouuLTZ (Sask.), [19261 4 D. L. R. 
724 ; [1926] 2 W. W. R. 797.— CAN. ‘ 


f ii. Proceedings for — Whellier 

applicable in involved case.] — Pltf. sold 
a property in Vancouver to defts. 
under agreement for sale for $40,000. 
Defts. went into possession Sc after 
paying $21,000 were in default. The 
partleB then entered into a further 
agrreement whereby the option to 
purchase was still in force, but the 
payments to be made were expressed 
in rent. After making further pay- 
ments amounting to $2,600, defts. 
wero again In default, Sc pltf. applied 
for Sc obtained a writ of possession 
under the orerholdlng sections of 
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Td. XXXI. — Laadlord and ftoaai Oases 7(M^s— 7040. 


Part XXVII. — Rent and Mortgage Restriction Acts. 


7027a* Notwithstanding tenant oeaslng 

personally to reside on premises — Members of 
tenant’s family residing on premises.] — K beit- 
MAN V. ViDOFSKY (1927), 43 T. L. B. 386, 
D. 0. 

AnnotaiUm : — Overd. Skinner r. Geary (1931), 47 T. L. R. 597* 

7028a. Operation of Acts— In rem.] — Certain huts 
built by H.M. Office of Works in 1916 for 
munition workers became vacant in 1923. 
They were subsequently let to tenants. In 
1928 the Crown sold the property to the 
W. Estates, Ltd., who leased the same to 
IW. The rental value of the premises 
rought them within Rent Restrictions Act. 
Pltf. sought possession of the premises 
occupied by the two defts., whose tenancies 
commenced from Oct. 1924. The coimty ct. 
judge dismissed the claim, holding that the 
premises were controlled. Pltf. appealed. 
The case was argued on the footing that the 
Acts did not bind the Crown. It was also 
admitted that the Ci’own had vacant posses- 
sion after July 31, 1923: — Reid: both 
appeals must be allowed. The Crown was 
not bound by Rent Restrictions Acts, other- 
wise there was no necessity for 1920 Act, 
s. 12 (10). The Rent Restrictions Acte 
operated in rem & not in personanit & so if 
the principal Act did not apply to the 
premises, tne Act of 1923 also did not apply. 
There must, therefore, be an order for 
possession in both cases. — Clark v. Downes, 
Clark v. Mawby (1931), 145 L. T. 20; 29 
L. G. R. 671, D. C. 

Annointion : — Distd. Wlnul Estates, Ltd. r. Shaw (1932), 
48 T. L. U. 281. 

7028b. Acts not binding on Crown.] — Clark v. 
Downes, Clark v. Mawby, No. 7028a, ante. 

7028c. Effect of sale by Crown— Subject to 

existing tenancy.] — Rent Restrictions Acte, 
1920 & 1923, do not affect premises owned 
by the Crown, even when they fall within the 
limits laid down by those Acte. But upon a 
sale or assignment by the Crown this pre- 
rogative comes to an end, save only that 
where the premises are once sold subject to 
an existing tenancy that exemption continues 
until that tenancy is detem\ined. — Wirral 
Estates, Ltd. r. Shaw, [1932] 2 K. B. 217 ; 
101 L. J. K. B. 370 ; 147 L. T. 87 ; 90 J. P. 
143 ; 48 T. L. R. 281 ; 76 Sol. Jo. 185 ; 30 
L. G. R. 171, C. A. 

7082. Add. Annotationa : — Consd. Skinner v. Geary 
(1931), 47 T. L. R. 697. Refd. Roe v, Russell, 


[1928] 2 K. B. 117 ; Lloyd r. Cook, Goudge 
t>. Broughton, Simson v, Miatt, Bartram v. 
Brown, Barker v. Hutson, [1929] 1 K. B. 
103. 

7086. Add. Annotations : — Aa to (2) Apprvd. Lloyd 
V. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker t?. Hutson, 
[1929] 1 K. B. 103. Refd. Oatto v. Curry, 
[1926] 1 K. B. 460. 

7037. Add. Citation 24 L. G. B. 321. 

Add Annotationa: — Aa to (!) Dbtd. Brooks v. 
Liffen, [1928] 2 K. B. 347. Apprvd. Llo^rd v. 
Cook, Goudge v. Broughton, Simson v. Miatt, 
Bailram v. Brown, Barker v. Hutson, [1929] 

’ 1 K. B. 108. Apld. Ratkinsky v, Jacobs, 
[1929] 1 K. B. 24, Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

7037a. .] — Lloyd v. Cook, Goudge v. 

Broughton, Simson v. Miatt, Bartram v. 
Brown, Barker v. Hutson, No. 7362d, 
post. 

7037b. Rent-free tenancy.] — The Rent Restriction 
Acte afford no protection to a tenant who is 
rent-free. — B racey v. Pales, [1927] 1 K. B. 
818 ; 96 L. J. K. B. 305 ; 136 L. T. 282 ; 43 
T. L. R. 69 ; 25 L. G. R. 156, D. C. 

Annoiation .—Beld. Turner v. Watts (1927), 44 T, L. II. 105. 

7037c. “.] — ^Turner v. Watts, No. 6636a, 

ante. 

7038a. Part of premises sub-let after passing of 
1923 Act.] — Reid : where, after the passing 
of 1923 Act the mesne tenant of a whole 
house sub-lets to a tenant rooms which were 
not previously sub-let & which constitute a 
dwelling-house, 1920 Act applies to those 
rooms by virtue of proviso to sect. 2 (1) of 
1923 Act. — Charvonia v. Esterman, [1931] 
2 K. B. 641 ; 100 L. J. K. B. 737 ; 145 L. T. 
419 ; 96 J. P. 171 ; 47 T. L. R. 533 ; 75 Sol. Jo. 
459 ; 29 L. G. R. 493, D. C. 

7040. Add. Annotations: — Aa to (1) Distd. Leslie 
V. Cumming, [1926] 2 K. B. 417; Bbner v. 
Lascelles, [1928] 2 K. B. 486. Refd. Gee v. 
Hazleton, [1932] 1 K. B. 179. Aa to (2) Apld. 
Ratkinsky v. Jacobs, [1929] 1 K. B, 24. 
Consd. Pordree v. Barrell (1931), 95 J. P. 
141 ; Haskins v. Lewis, [1931] 2 K. B. 1. 
Refd. Thompson v. Rolls, [1926] 2 K. B. 426; 
Lloyd V. Cook, Goudge v. Broughton, Simson 
V. Miatt, Bartram v. Brown, Barker v. 
Hutson, [1929] 1 K. B. 103. 


Landlord & Tenant Act : — Held : in 
a case so involved Sc in whloli if action 
had been brought relief against for- 
feiture might be oonsidored, the 
seotion of Landlord & Tenant Act 
Invoked did not apply ; summary 
remedy should not be Invoked except 
in oases of the ordinary relationship 
of landlord & tenant.— Ray v. Ruby 
Hon, [19281 1 D. L. R. 177; 39 

H. 0, R. 128 —CAN. 


f III, Injunction against enfor^- 

ment of — Action pmdiM to dciermino 
oonidrtuUion of tease.]— W bloh v. Eune- 
WBIN, [1928] 3 W. W. R. 20.— CAN. 


q i. Based on xcrong 

IrrtgidarUies in proceedings — VeUidiiy 
of order.]— The fact that summary 
proooodlngs under Landlords & Tenants 
Act were not entitled jn the ct., as 
provide by sect. 21 of the Act, & the 


fact that the papers were not served 
as provided In sect. 16 thereof, are 
Irregularltios which cannot be attacked 
except In the proceedings themselves 
or on an appeal. — ^Tufts v. Thomson, 
[19281 3 W. W. R. 666.— CAN. 

lb. Action for damages — In County 
Court — Tenam under void lease .) — A 
tenant who has entered & paid rent 
under a parol lease void under Statute 
of Frauds can maintain an action in 
the county ct. for damages for wrong- 
ful eviction. The argument that the 
tenant in such a case is rel^g on acts 
of part perfonnonoe. Sc that he may do 
so only in a ot. which has Jurisdiction, 
which the county ot. has not. to grant 
specific performance was held imma- 
terial 8&oe pltf. did not require 
specific performanoe & was entitled In 
the county ct. to rely on the common 
law rule under which, on entry Sc pay- 
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ment of rent under ai ease void nnder 
the Statute of Frauds a tenancy from 
year to year is ci'eated. — Gkbler v. 
Palmason, McDonald v. Palmason 
(Man.), [1930] 1 D. L. R. 475 ; [1929] 
3 W. W. R. 534 ; 38 Man. L. U. 371.— 
CAN. 

PART XXVII. SECT. 1, SUB-SECT. I. 

7022 i. Application to premises — 
Letting not Ti^ccssory.]— The provisions 
of Rent & Mtgo. Restricuons Act, 
1923 (No. 19 of 1923), relating to the 
restriction of rent, only apply as 
between landlord Sc tenant. Sc are 
applicable only to a house which is 
let.— Wallace v. Fooabtt, (1920) 
1. R. 255, 257.— IR. 

PART XXVII. SECT. 1, SUB-SECT, 2. 

70401 . CoTdinuation of application of 
Acts — Suh‘letting furnished of u»- 



Oases 7041<-7067s. English and Empibi; Digest Supplement. 


7041. Add. CUations 95 L. J. K. B. 1007 ; 24 
L. G. E. 316. 

Add, Annotations : — As to {1) Consd. Fordree 
V. BarreU (1931), 95 J. P, 141. Refd, Ebner v. 
Lascelles, [1928] 2 K. B. 486. As to (2) Retd. 
Thompson v, BoUs, [1926] 2 K. B. 426. 

7041a. .] — Where the tenant of an entire 

house within the limits of the Bent Restric- 
tion Acts sub-lets part as a dwelling-house 
& thereby becomes mesne tenant of the whole 
premises, the part sub-let remains tmder the 
protection of the Acts by reason of the 
proviso to 1923 Act, s. 2 (1). — DoMBJNDrBTTi 
V. Ryan (1929), 141 L. T. 239 ; 93 J. P. 206 ; 
45 T. L. R. 432 ; 73 Sol. Jo. 318 ; 27 L. G. R. 
461, D. C. 

7041b. Grant of licence.] — Where the tenant 

of premises protected by Rent Restriction 
Acts has panted to another person a licence, 
under which the paramount user of part of 
the premises is to be user for the purpose 
of the business of that other person, that 
part of the premises is no longer protected 
by the Acts ; Sc the position is not affected 
by the fact that a licence only & not a sub- 
tenancy has been granted. — Gke v. Hazleton 
[1932] 1 K. B. 179 ; 100 L. J. K. B. 644 ; 
145 L. T. 545 ; 95 J. P. 176 ; 47 T. L. R. 
.528 ; 49 L. G. R. 498, D. C. 

7047. Add, Citation .*—24 L. G. R. 147. 

Add, Annotations : — Dlstd. Cohen v. Gold, 
[1927] 1 K, B. 865. Apprvd. Lloyd v. Cook, 
Goudge V, Broughton, Simson v, Miatt, 
Bartram v. Brown, Barker v, Hutson, [1929] 
1 K. B. 103. Refd. Catto v, Curry, [1926] 
1 K. B. 460; Oakley v. Wilson, [1927] 2 
K, B. 279. 

7 049. Add, Annotations : — Consd. Jewish Maternity 
Soc. Trustees v, Gardnkle (1926), 95 L. J. 
K, B. 766. Dlstd. Barton v, Keeble, [1928] 
Ch. 517. Refd. Brooks v. Liffen, [1928] 2 
K. B. 347. 

7051. Add. Citations 136 L. T. 476 ; 24 L. G. R. 
643. 

7057a. .] — Certain premises, part of which 

was used as a shop, had been let to a tenant 
who resided on these premises. The land- 
lord having served upon the tenant a notice 
to increase the rent, the tenant claimed to be 
protected under the Rent Restriction Acts : — 
Reid : as the tenant dwelt in the house Sc 
had a right to dwell there, the house was a 
dwelling-house, & the fact that part of it 
was used for business purposes did not prevent 
it being a dwelling-house to which 1920 Act, 
s. 12 (2), applied. — ^Hicks v, Snook (1928), 
93 J. P. 55 ; 73 Sol. Jo. 43 ; 27 L. G. R. 176, 
C. A. 

7001. Add, Annotation : — Consd. Leslie v. Gum- 
ming, [1926] 2 K. B. 417. 

7062. Add, Annotations : — 'Refd. Leslie v\ Gum- 
ming, [1926] 2 K. B. 417 ; Ebner v, Lascelles, 


[1928] 2 K, B. 486 ; Gee v, Hazleton, [1932] 
1 K, B. 179. 

7068. Add, Citations .—96 L. J. K. B. 1 ; 134 
L. T. 21 ; 24 L. G. R. 27. 

Add. Annotations: — As to (1) FoUd. West 
Wales Joint Board for the Mentally Defective 
V, Evans (1928), 139 L. T. 882. Consd. Ford- 
ree V, BarreU (1931), 95 J. P. 141. Dbtd. 
Haskins v, Lewis, [1931] 2 K. B. 1. Consd. 
Gee V, Hazleton, [1932] 1 K. B. 179. Refd. 
Leslie v. Gumming, [19261 2 K. B. 417 ; 
Thompson v. Rolls, [1926] 2 K. B. 426 ; Ebner 
v. LasceDes, [1028] 2 K. B. 486. 

7063a. Separate use of part as business premises — 
Other part sub-let.] — ^A house & shop were 
let to a tenant in 1900. The house con- 
sisted of two rooms in the basement, a shop 
Sc parlour on the ground floor, two rooms on 
the first floor Sc two rooms on the second 
floor. The tenant originally carried on a' 
tailor’s business in the shop Sc resided in the 
house with his family. Subsequently he 
ceased to carry on the tailor’s business Sc his 
daughter carried on a drapery business on 
the ground floor. Sc his son carried on a 
betting business on the first floor. In 1927 
the tenant moved to another house where 
he resided with his family ; he then sub-let 
the two rooms in the basement to one sub- 
tenant as a residence, and the two rooms on 
the second floor to another sub-tenant as a 
residence. The landlord served notice to 
quit upon the tenant, Sc then commenced 
proceedings in the county ct. to recover 
possession of the premises. The tenant 
relied upon the protection given by Rent 
Restriction Acts. The county ct. judge 
found as a fact that the ground floor Sc the 
lirst floor constituted business premises, Sc 
that the tenant had sub-let the remainder of 
the premises Sc so parted with possession of 
them. He accordingly held that the tenant 
was not entitled to the protection of Rent 
Restriction Acts Sc gave judgment for the 
landlord for possession: — Held: an order 
could be made for the recovery by the land- 
lord of possession of the whole of the premises, 
notwithstanding that the basement Sc second 
floor had been sub-let to two tenants as 
residences, those sub-tenants being protected 
by 1920 Act, s. 5 (5) Sc s. 15 (3), & becoming 
tenants of the landlord. — Haskins i?. Lewis, 
[1931] 2 K. B. 1 ; 100 L. J. K. B. 180 ; 144 
L. T. 378 ; 95 J. P. 57 ; 47 T. L. R. 196 ; 29 
L. G. R. 199, C. A. 

AnnotaJtiom Fordroe v. Barroll (1931), 93 J. r. 141. 

Apld. Skinner u. Ooary (1931), 47 T. L. ii. 597. Refd. Gee 

V. Hazleton, 11932] 1 K. B. 179. 

7067a. Dwelling-house taken for purpose of 

subletting.] — ^A dwelling-house consisted of a 
ground floor Sc basement. The tenant did not 
herself occupy the dwelling-house or any part 
of it, but sublet the ground floor furnished, 
& the basement unfurnished, to sub-tenants 


i urniahed h/yuse — Destruction of iderdity,^ 
— The widow of a tenant of a honse 
let unfurnished sub -let the house 
fnroished : — Udd : the widow hy 
Rub-lettingr the house furnished made 
it cease to be a, house to which Rent & 
Mtgo. RtjstHctionB Act, 1023 (No, 19 
of 1923), applied. — Kavanaoii v. 
Whittle, [192G] I. Ii. 425, 428.— IR. 

PART XXVII. SECT. 1, SUB-SECT. 3.- 
A. (a). 

7046 ii. Herd db Mortgage 

Restrictions Act, 1923 {No. 19 of 1923), 
s, 3 (1).] — The words let as a separale 


dwelUngr apply to “ a house,** as 
well as to ** a part of a house.** — 
Wallace v, FoGAKrr, [19261 I. R. 
235. 257.— IR. 

PART XXVll. SECT. 1, SUB-SECT. 8. — 
A. (b). 

7055 i. Shop ,] — Premises In a country 
town were let to a tenant under a single 
contract of lease, & at an unapportioned 
rent of loss than £70. The subjects 
consisted of a dwelling-house, & of a 
room used as a shop. Sc constructed to 
servo that purpose. The house & the 


shop had separate entrances from the 
street, but there was internal com- 
munlcatlon between them. The land- 
lord having brought an action of 
removing from the shop : — Held : the 
unit of location was a complex one 
consisting in part of a dweUmg-house 
& in part of a shop, the latter was not 
part of the dwollmg’house, & accord- 
ingly Increase of Rent Sc Mortage 
Interest (Restrictions) Act, 1920, did 
not apply to it ; & decree of removing 
granted. — ^M*Cltmonts Trustees v. 
Rosa, (19291 S. 0. (Ct. of Seas.) 585.-- 

soof. 
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whosa occupation ceased shortly before the 
end of the tenancy ; — Meld : 1920 Act was 
not prevented from applying to the dwelling- 
house, so as to entiUe the tenant to rely 
upon sect. 2 (3), because (1} the tenant took 
<fc used the dwelliM-house only for the pur- 
TOse of subletting it, inasmuch as the taMng 
& user of premises only for that purpose did 
not make them business premises to which 
the Act did not apply: (2) the tenant did 
not herself occupy the dwelling-house, & her 
sub-tenants ceased to occupy it before the 
end of the tenancy ; (3) the tenant had sublet 
the ground floor furnished to sub-tenants, who 
ceased to occupy it before the end of the 
tenancy. — Ebnkr v. Lascbij.es, [1928] 2 
K. B. 480 ; 97 L. J. K. B. 497 ; 139 L. T. 
140 ; 92 J. P. 114 ; 44 T. L. R. 460 ; 72 
Sol. Jo. 303 ; 26 L. G. R. 296, D. 0. 

Amioiationa: — As to (2) Dbtd. Fordroo v. Barrell (1931)* 
95 J. P. 141. As to <3) Conild. FordT*eo v. Barrell (1931), 
95 J. P. Ul, 

7090. Add* Annotation : — Refd. Lloyd v* Oook, 
Gk>udge v. Broughton, Simson v, Miatt, 
Bartram v* Brown, Barker v* Hutson, [1929] 
1 K. B. 103. 

7091. Add* Citation .-—24 L. G. R. 260. 

Add Annotations Apld. Doulin V. Purcell 
( 1926), 136 L. T. 633. Apprvd. Lloyd v. Oook, 
Goudge V. Broughton, Simson v, Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Folld. Domendietti v. Ryan 
(1929), 141 L. T. 239. Consd, Charvonia v. 
Esterman (1931), 47 T. L. K. 533. FoUd. 
Ivofevre v. Hirst (1931), 100 L. J. K. B. 733. 
Refd. Oakley v. Wilson, [1927] 2 K. B. 279. 

7091a. .] — Lefevbe v* Hirbt, No. 

7336c, post. 

7096. Add. Citation : — ^24 L. G. R. 321. 

Add Annotations : — Dbtd. Brookes v. liflen, 

. [1928] 2 K. B. 347. Apprvd. Lloyd r. Cook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Consd, Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
[1027] 2 K.B. 279. 

7097. Add. Annotations: — As to (1) Dlstd. Lovi- 
bond (J.) & Sons v. Vincent, [1929] 1 K. B. 
687, Consd. Skinner v. Geary (1931), 47 
T. L. R. 697. Gmerally, Refd. Roe v. 
Russell, [1928] 2 K. B. 117. 

7097a. Moaning of “ famUy ’•—1920 Act, s. 12 
(1) (g).]— PRICE V. Gould, No. 7107b, post. 

7101. Add, Annotations : — Dlstd. Ebner v. Las- 
ceUes, [1928] 2 K. B. 480. Consd. West 
Wales Joint Board for the Mentally Defective 
V. Evans (1928), 139 L. T. 382 ; Haskins v. 


Lewis, [1981] 2 K. B. 1 ; Skinner v. Geary 
(1931), 47 T, L. R. 697. 

7103a. .] — SPUBLma v. Pugh 

(1926), cited, [1931] 2 K. B. at. p. 263, D. C. 

Annotaiim: — ^Apprvd. Fordree v. BarroU (1931), 95 J. P. 

141. 

7103b. .>-~Tho tenant of a dwelling- 

house which was within the rental limits of 
1920 Act, sub-let furnished tluee rooms of 
the house to one person & two rooms to 
another, reserving for herself merely one 
room & the scullery. The sub-tenants were 
given by the tenant the right as against 
herself to exclusive possession of the rooms 
in question. On becoming aware of the sub- 
letting the landlord of the house gave notice 
to terminate the tenancy, &> thei^eafter took 
proceedings to recover possession of the rooms 
which had been sub-let : — Held : the rooms 
which had been sub-let had by virtue of 
sect. 12 (2) of 1920 Act become separate 
dwelling-houses to which the Act did not 
apply & therefore the landlord w^as entitled 
to recover possession of those rooms. — 
Barrell v. Fordree, [1932] A. 0. 676 ; 101 
L. J. K. B. 629 ; 96 J. P. 278 ; 48 T. L. R. 
482 ; sub nom. Fordree v. Barrell, 147 
L. T. 206 ; 30 L. G. R. 271, H. L. 

7108c. Application of 1920 Act, s. 2 (3).] 

— Ebner v. Lascellbs, No. 7067a, ante. 

7108d. .] — Where there has been no 

default by a tenant under 1923 Act, s. 4, 
no order at all for possession or ejectment can 
be made in respect of premises protected 
by the Act, so long as they are lawfully 
occupied ; <fc the fact that a tenant has sublet 
the whole A does not occupy any part him- 
self will not be a ground for an order for 
possession being made against either tenant 
or sub-tenant. — West Wales Joint Board 
FOR Mentally Defective v. Evans (1928), 
139 L. T. 382 ; 44 T. L. R. 566 ; 26 L. G. R. 
447, D. 0. 

7103e. .] — (1) For a considerable period 

before 1919 deft, was tenant & occupier of a 
dwelling-house at N., which came within 
Rent Restriction Acts. In 1919 he went to 
live at a house in another locality of which 
house his wife was tenant. By permission 
of deft, a sister of his wife, with her husband, 
then went to reside in the house at N. In 
May, 1930, notice to quit the premises at N. 
was served by pltf., the landlord, on deft., 
who thereby became statutory tenant of the 
premises. In June, 1930, deft.’s sister-in- 
law left the premises, & deft, permitted his 
sister to live in them. In an action brought 
by pltf. against deft, for possession of the 


PART XXVII. SECT. 1, SUB-SECT. 8,~ 

O. 

o. For tho word “ holtl ** in the 
catchwords substlttite the word 


0 i, P..J — A farmhouse was 

lot with a farm, the tenanoy expltlng 
at Martinmas 1928. In Mar. 1922, 
the tenant snb'let the house, garden, A; 
certain ofiQioes at a rent of £20, the 
ratable value of the garden A offices 
being lees than one-quarter of that of 
the house. On the expiry of the farm 
tenancy at Martinmas 1923. the land- 
lord let to the subtenant the house, 

J rarden, A offices, with the steading A 
armyard. at a rent of £35. The ratable 
value of the garden, offices, steading, 
a farmyard was more than one-quarter 
of that of the house : — Held : sjb the 
value of the land A other premises let 


with the house since Martinmas 
exceeded ono-quartor of that of the 
house, 1920 Act did not apply to the 
Buhiects, the addition of the farmyard 
A steading having altered the identity 
of the house, A thus elided sect. 12 (6) 
of the Act. — Haldanib v. Sinclaib, 
[19271 S. 0. 662,—SCOT. 

PART XXVII. SECT. 2, SUB-SECT. 4. 

71001. Person not in occupation .] — 
The restrictions imposed by Increase 
of Rent A Mtgc. Interest (Restrictions) 
Act, 1923. s. 4, on the right of a land- 
lord to recover possession of a dwelling- 
house to which the Act applies are not 
intended to benefit a tenant who is not 
in occupation of the premises. — Folby 
V . Galvik, (19321 I. R. 339.~-IR. 

7101 i. — . Where tenant 1ms sub- 
let.] — ^Pltf. let two rooms in a cortaln 
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house to tho National Union of llail- 
waymen as a meotlng-placo for the 
members of tho Union. Subsequently 
the Union sub-let one of the rooms to 
a shoemaker, who used the room solely 
for the purposes of his trade. Pltf. 
obtained a decree in ejectment against 
the Union A recovered possession of 
the room occupied by them. He then 
brought ejectment proceedings against 
the sub-tenant in respect of the room 
occupied by him. Tho sub-tenant 
rellca on Increase of Rent A Mtge. 
Interest (Restrictions) Act, 1923 : — 
Held : deft, was protected by tho Act, 
as, whether the union was using the 
rooms ** for business, trade, or pro- 
fessional purposes “ or not, pltf. was 
the “ lanalor<i ** of the room A deft, 
the ** tenant." A the latter used the 
room for busiiioss premises. — O’B riev 
t?, Wallace, [1932] I. R. 308.— IB. 
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house, the county ct. judge found that deft, 
was not in actual occupation of the house at 
the material time & that he did not retain 
possession within Rent Restriction Acta by 
the occupation of his wife’s or his own 
relations, since the purpose of that occupation 
was not to preserve the house as a residence 
for himself. The county ct. judge accord- 
ingly made an order for possession of the 
house, & this order was affirmed by the Div, 
Ct. On appeal ; — Held : the appeal should 
be dismissed on the ground (per Schutton 
& Smssseb, L.JJ.) the fundamental principle 
of the Rent Restriction Acts being to protect 
a tenant who is residing in a house, a ^nant, 
to be entitled to the protection of the Acts, 
must be in pei'sonal occupation or actual 
possession of the premises in respect of which 
he seeks that pi*otection, & (per Greek, L.J.) 
the findings of the county ct. judge involved 
that deft, had sub-let the house & so was, 
by virtue of 1923 Act, s. 4 (h), precluded 
from claiming to retain possession. 

(2) In my view CoUia v. Flower, No. 7105, 
was wrong, for the reasons that 1 have been 
stating. The common law tenancy was 
terminated. The exor. had a common law 
tenancy, & it was terminated by notice to 
quit. He did not remain in occupation of 
the house, &. in my view, the original tenant 
having no right, as we have now decided, to 
dispose of the property by will, had no right 
to give any statutory right to the exor., & 
the exor., who had not lived in the house, 
could not claim to be a statutory tenant. 
In my view, therefore, CoUia v. Flower, No. 
7105, is no longer an authority. 

The administrator case stands on a 
different footing, because one has to look in 
all these cases to see wliat the facts were. 
The administrator case is the case of Mellouos 
V. Low, No. 7097. There the facts were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, & 
during her tenancy she died intestate. 
Consequently, whatever rights she had in her 
common law tenancy remained to her repre- 
sentatives in an intestacy. No notice to 
quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. It was held that the administratrix 
was a person who derived title under the 
original tenant, &, consequently, that the 
residence could not be interfered with. The 
point of that case which renders it a right 
decision is that no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
& it remained in the person who at common 
law was entitled to it, ,& her tenancy had 
never been terminated. Consequently 
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Mellows V, Low, No. 7097, on the facts, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could not, 
in my opinion, have said, unless the matter 
could be brought within the very curious 
clause about intestacy to which I have 
referred, that such an administratrix not 
being in possession is entitled to be protected 
by the Act (Scrutton, L,J.). — Skinner v. 
Geary, [1931] 2 K. B. 546 ; 100 L. J. K. B. 
718; 145 L. T. 675 ; 95 J. P. 194; 47 
T. L. R. 597 ; 29 L. G. R. 599, C, A. 

Av notation -As to (1) Consd. Sutton v. Dorf n932), 76 
Sol. Jo. 359. 

7103f. -.] — Haskins v, Lewis, No. 7D63a, 

ante. 

7105. Add. Annotations : — ^Dlstd. Lovibond ( J.) 
& Sons V. Vincent, [1929] 1 K. B. 687. Overd. 
Skinner v. Geary (1931), 47 T. L. R. 597. 
Retd. Roe r. Russell, [1928] 2 K. B. 117. 

7106a. .] — Skinner v. Geary, No. 7103e, ante. 

7106a .]-— Skinner v. Geary, No. 7103e, 

ante. 

7107. Add. Annotation : — Consd. Price v. Gould 
(1930), 143 L. T. 333. 

7107a. Daughter of deceased tenant.] — Deft.’s 
father, who was the statutory tenant of a 
dweUing-houso to which Rent Restriction 
Acts applied, died intestate & leaving no 
widow. Deft, was admittedly a member of 
her father’s family, “ residing with him at 
the time of his death,” within 1920 Act, 
s. 12 (1) (g). When he died deft.’s father 
owed six months’ rent to the landlord of the 
house : — Held : deft, was a statutory tenant 
of the premises, & had to observe all the 
terms & conditions of the contract of tenancy 
which her father had originally held, but her 
statutory tenancy had begun with her, & 
she was not liable to pay the arrears of rent 
owing by her father at the time of his death, 
they being a liability which had been incurred 
by a preceding tenant. — Ttckner v. Clifton, 
[1929] 1 K. B. 207 ; 98 L. J. K. B. 69 ; 140 
L. T. 136 ; 93 J. P. 57 ; 45 T. L. R. 35 ; 72 
Sol. Jo. 762, D. C. 

Compare No. 7107c, infra. 

7107b. Brothers & sisters of deceased woman 
tenant.] — The word “ family ” in sect. 12 (1) 
(g) ,of the 1920 Act includes brothers 
sisters. The primary meaning of the word 
” family ” was children, but that meaning is 
susceptible of a wider meaning according to 
the context in which it is used, & the Legis- 
lature used the word “ family ” to introduce 
a wide & flexible term. — P rice v. Goxjld 
( 1930), 143 L. T. 333 ; 94 J. P. 210 ; 46 
T. L. R. 411 ; 74 Sol. Jo. 437 ; 28 L. G. R. 
651. 

7107c. Death of widow of tenant—- No further 
statutory protection.] — On the death of the 
statutory tenant of certain premises within 


7106 i. Executor of tenant] — Held: 
a tenant's rigrhte under 1920 Act were 
altoffetber personal , & no interest 
In decefiaed’s tenancy could devolve 
on dofta. as her exors. — D ruby v. 
Johnston, [19281 N. I. 25.— IR. 

id. Widow or vicmhcr of deceased 
tcna7iV8 Smn/ily.]- V\tt. was the owner 
of a dweUing*houae stibjoct to Increase 
of Hunt & Mt«o, Interest (Ilestric- 
tions) Act, 1920. The promises bad 
been let os a weekly tenancy, In or about 
1923, to N., who was then in pltf.'e 


employment, at the rout of 5s. per 
week. N. died intestate In Juno. 1926. 
leaving deft, bln widow, who up to 
the time of his death resided with nJm. 
On tbe death of her husband, deft. 
renmlQod in occupation & entered Into 
legal posBOKsion of tbe houso under 
Increase of Rent, etc, (Restrictions) 
Act, 1920. 8. 12 (1) (0). Deft, married 
again in Mar. 1928, & her second bus- 
band & his children came to reside in 
the house occupied by her. The 
landlord instituted ejectment pro- 
coodings against deft., who claimed the 
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protection of Increase of Kent (Restric- 
tions) Acts. Increase of Kent Sc 
M^e. Interest (Itostrictlons) Act. 1920. 
s. 12 (1) (0). provides that •• tbo 
expression tenant includes tho widow of 
a tenant dying Intestate who was 
rofllding with him at the time of bis 
death ” : — Held : the widow acquired 
a vested Interest as tenant. & there 
was nothing in Increase of Rent 8c 
Mtge. Interest (Rostriotions) Act, 1920, 
which divested this interest on her 
second marriage. — ^A pblby v. Barb, 
11928] N. I. 183,— ai. 
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the limitB of the Bent Bestriction Acts, his 
widow continued to occupy by virtue of 1920 
Act, e. 12 (1) (/ ). The widow Subsequently 
died, Sc her daughter, who had been living 
with her on the premises, contended that by 
‘ virtue of the same sect, the right of tenancy 
passed to her : — Held : as the Acts do not 
confer any right of property, but merely a 
personal right of occupation, the tenancy of 
the deceas^ tenant passed to his widow only 
under the above sect., Sc did not pass to any 
one else after his widow’s death. — P ajn v. 
Cobb (1931), X46 L. T. 13 ; 96 J. P. 201 ; 47 
T. L. R. 596 ; 29 L. G. B. 623, D. 0. 

7112. Add, Annolaiion : — Apprvd. IJoyd v. Cook, 
Goudge V, Broughton, Simson v, Miatt, 
Bartram v. Brown, Barker v, Hutson, [1929] 
X K. B, 103. 

7125. Add, Annotation: — Refd. Lloyd v. Cook, 
Goudge V, Broughton, Simson v, Miatt, 
Bartram v. Brown, Barker v, Hutson, [1929] 
1 K, B. 103. 

7132. Add, Annoiaiion : — As to (2) Refd. Leslie v, 
Cumming, [1926] 2 K, B, 417. 

7135. Add, Annotation : — As to (1) Consd. Bracey 
r. Pales (1926), 43 T. L. B. 69. 

7145a. What amounts to Increase.] — By a local 
Act, the rates in S. were consolidated Sc 
became a comprehensive borough rate. In 
May 1927, by virtue of the Act, wliich 
pix>vided that in certain cases owners might 
be rated instead of occupiers, the city council 
passed a resolution transferring the liability 
for the rate as regards premises of which the 
ratable value did not exceed £10. The 
resolution took effect on Oct. 5, 1927. The 
rate, which the owners became liable to pay, 
was calculated on the basis of nine-tenths 
of the amount in the pound of the full con- 
solidated rate previously payable by the 
occupier. The landlords of certain premises 
of a ratable value not exceeding £10 claimed 
that they weie entitled to increase the rent 
of one of their tenants, under 1920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant ; — Held : 
under sect. 2 (1) (6), the landlords were 
entitled to increase the rent, as there had been 


an increase in the amount of the rates for 
the time being payable by the landlords over 
the corresponding amount paid by them in 
the period specified by the sect. ; but the 
amount of the permitted increase was an 
amount equivalent to nine-tenths of the full 
consolidated rate, Sc not the full amount of 
that rate. — Hodgkikson v, Hewitt (1928), 
139 L. T. 401 ; 44 T. L. B. 694 ; 93 J, P. 23 ; 
27 L. G. R. 210, D. 0. 

7149. Add, Annotations: — Apld. Hodgkinson v. 
Hewitt (1928), 139 L. T. 401. Folld. Evans 
V, Baxter (1930), 94 J. P. Jo. 173. 

7149a. -.] — \^ere a landlord pays 

the rates & receives an allowance he is not 
entitled imder 1920 Act, s. 2 (1) (6), to 
increase the rent by the full amount of the 
rates but only by that amount less the 
allowance. — Evans v, Baxter (1930), 46 
T. L. B. 270 ; 74 Sol. Jo. 284, D. 0. 

7150. Add, Annotation : — Refd. Elvington Tenants 
V, Hatton (1928), 139 L. T. 211. 

7154. Add, Annotation : — As to (2) Consd. Harris 
V. Norris (1930), 143 L. T. 230. 

7156. Add, Annotation: — As to (1) Sc (2) Consd. 
Harris v. Norris (1930), 143 L. T. 230. 

7155a. Tenant of part of dwelling-house— Right to 
notice from landlord of part.] — On Aug. 4, 
1914, a house was let in two parts, upper & 
lower, each part being let at a rent of 8«. 6d. 
a week. Subsequently the tenant of one 
part became tenant of the whole house at 
17fi. a week, & the landlord gave him notice 
to increase the rent under 1920 Act, s. 3 (2). 
Resp. having become tenant of the whole 
house, desued to sublet the lower part, as 
had been done previously, Sc he sublet to 
applt. at a rent of lialf the whole rent resp, 
himself paid for the whole house, namely, 
8s, 6d. plus half the permitted increase. 
Applt. contended that the 8a. Od. a week was 
the standard rent of the part he occupied, Sc 
tliat as no notice was served upon him of the 
permitted increase he was not liable to pay 
any more. Resp. sued for possession on the 
ground of non-payment of rent & rates in 
respect of the sub-tenancy. The county ct. 
judge gave judgment for resp. as pltf. Deft. 


PART XXVIl. SECT. 2, SUB-SECT. 7. 

7108 1. “ Separate — Whether 
phyHcaUv separate — Or partitioned off.] 
— the owner of a house consisting 
of four floors & a basomeut, erected In 
each of the back rooms on the first & 
second floors a partition, which con- 
verted each largo bcick room into two 
rooms. He put electric fittings In each 
floor, & did other work in connection 
with the gas & water supply, & let 

B ortlon of the house to deft., describing 
; 111 the agreement as ** consisting of 
a flat of throe rooms & front basement 
on parlour floor.** It had not a separate 
bath or separate sanitary acoom* 
modatlon, Sc there was no physical 
Reparation of it, as a roeldenoe, from 
the rest of the house fleW .* (1) the 
dwelling-house had not been ** bond 

S ie rocoustnicted by way of eon version 
to two or more separate Sc self- 
contained flats within Rent & Mtge. 
Rostrlotions Act, 192.1 (No. 19 of 1923). 

The rent being In arrear, pltf. served 
notice to quit on deft.. Si Instituted 
ejectment proceedings : — Held : (2) the 
lettiug was a new letting of portion 
of altered premises, so as to entitle 

g ltf. to charge a rent without regard 
J the standard rent of the whole 
house ; (3) deft.*s claim for apportion- 


ment of the rent must be dismissed ; 
(4) pltf. was on titled to an order for 

fi o88e8sion, the ct. granting a Mtay for a 
mlted period, the order for poHsessiou 
not to issue if the rent was paid within 
that period. — Boylb v, Fitzsimoxh, 
[1020] I. R. 378.— IR. 

7109 I. •* Self-contained **—Whelher 
compute residence — Necejisity for parti- 
tion .] — Boyle v, Ij'itzaimons, No. 
7108 l.a7ite.— IR. 


PART XXVII. SECT. 3, SUB-SECT. 2.— 
B. (0). 

7128 1. House concerted into flats — 
Whelher rent at first letting as flat ,] — 
Boyle v, Fitzsimons, No. 7108 1, 
ante, — IR. 

sa. Hales previously paid by Uvndlord 
— liight to throw upon tetumt,] — Apart 
from any quostlon of spttcial a^»e- 
mont. Increase of Rent & Mortgage 
Interest (Restrictions) Act, 1023, 
prevents a landlord of promises to 
which the Act applies, so long as he Is 
not entitled to obtain possession, from 
throwing upon the tenant the burden 
of rates, . which he, the landlord, 
habitually pays or auows, though his 
contract to pay the rates may be void 
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in law. — M oore v . Davy, [1928] 1. B. 
346.— IR. 

PART XXVII. SECT. 3, SUB-SECT. 8.— 
C. (a). 

■1. Service of notice — /Voo/.] — Held : 
(1) as 1020 Act required no particular 
formalities or solomnitle- to be observed 
in connection with the sorvloe of 
notices, service could be proved by 
evidence In the ordiuaiy way : (2) upon 
the facts it must bo inferred that notioo 
had been received by the tenant. — 
Guthrie©. Stewart, [1920 J S. C. 743. — 
SCOT. 

sm. Agreement for increased rent,] — 
DefU redsted a claim on the ^ound 
that, as no notice to quit had been 
served, nor any valid notice of increase 
of rent, the increase was Irrecoverable 
under Increase of Rent & Mortgage 
Interest (Restiiotions) Acts of 1920 Sc 
1923, pltf. contending that the latter 
Act authorised an agreement for an 
increased rent, nqt exct^etling the limits 
prescribed by the Act, although a notice 
to quit & a valid notice of increase of 
rent had not been served. The 
circuit judge gave a decree for the 
amount claimed : — Udd : the decision 
must be alflrmed. — Lanolet v. Power, 
[1928] I. B 351.— IR. 
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appealed : — Held : resp. could not charge a 
rent in excess of the standard rent unless 
he could bring hiinself within the last 
sentence of sub-sect (2) of sect. 8 “ where a 
notice of increase of rent which at the time 
was valid has been served on any tenant, the 
increase may bo continued without service of 
any fresh notice on any subsequent tenant,** 
but the reference there to the tenant was to 
the tenant of the dwelling-house in respect 
of wdiich the question arose & the landlord 
of part was not entitled to increase the rent 
of the part unless notice of increase was 
given to the tenant of the part. — Harris v, 
Norris (1980), 143 L. T. 230 ; 94 J. P. 109 ; 
40 T. L. R. 330 ; 74 Sol. Jo. 201 ; 28 L. G. R. 
246, D. C. 

7165. Add. Annotation : — Generally, Retd. Abbey 
V. Barnstyn, [1930] 1 K, B. 600. 

7171. Add. Annoialiori : — Rofd. Roe v. Russell, 
[1928] 2 K. B. 117. 

7175. Add. Annotation : — Retd. Roe v. Russell, 
[1928] 2 K. B. 117. 

7181a. Decision of county court judge — Right of 
appeal to High Court.] — liandlords served on 
one of their tenants a notice of increase of 
rent, purporting to increase his rent on 
account of their liability for repairs & other 
pounds. The tenant ultimately disputed the 
increase on the ground of repairs only. 
The landlords applied to the county ct. 
under 1920 Act, s. 2 (6), to determine the 
question whether the notice of increase was 
valid, whether they 'were responsible for ilie 
whole of the repairs, A, if not for what 
proportion they w^ere responsible: — Held: 
although questions of law were involved in 
the matters submitted, the terms of the Act 
made the decision of the county ct. judge 
final, A no appeal lay from it. — ELvrNGTON 
Tenants, v. Hatton (1928), 139 L. T. 
211; 92 J. F. 92; 44 T. h. R. 463; 72 
Sol. Jo, 319 ; 20 h. G. R. 303, D. C. 


7188a. Necessity for apportionment — Onus of 
proof.] — The tenant of part of a dwelling- 
house to which the Rent Restriction Acts 
applied proved, on an application by him for 
an apportionment of the rent of the whole 
house to determine the standard rent of the 
rooms occupied by him, that the whole house 
was let on Aug. 3, 1914 : — Held : he had 
established a primA facie case of necessity 
for an apportionment, &> the onus was then 
cast on the landlord to show that the rooms 
occupied by the tenant were let as a separate 
dwelling-house on Aug. 3, 1914, &: so had a 
standard rent of their own, an apportionment 
of the rent of the whole house being thus 
rendered unnecessary. — P latmaN v, Froh- 
MAN, [1929] 1 K. B. 376 ; 98 L. J. K. B. 361 ; 
140 L. T. 405 ; 93 J. P. 134 ; 46 T. L. R. 
184 ; 27 L. G. R. 150, D. C. 

7195. Add. Annotation: — As to (1) Refd. IJoyd 
V. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Bai^ker v. Hutson, 
[1929] 1 K. B. 103. 

7219. Add. Armoiatum : — Refd. Re Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 
310. 

7225. Add. Annotation : — Consd. Elvington 
Tenants v. Hatton (1928), 139 L. T. 211. 

7225a. Who Is tenant — ^1920 Act, s. 12 (1).] — 

TiCKNEii V. Olifpon, No. 7107a, ante. 

72S1. Add. Annotation : — ^Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 

7235a. .] — Bond v. Fettle (1921), 

Times, Jan. 15, D. C. 

Annotation ft : — Distd. Lever Bros., Ltd. r. Caton (1921), 
37 T, L. li, (5C4. PoUd. Murtou v. Aldlw (1929), 141 L. T. 
168. 

7235b. .] — Murton v. Alois, No. 

7318b, post. 

7287. Add. Annotations : — Refd. Roe v. Russell, 
[1928] 2. K. B. 117 ; Lovibond J. & Sons t;, 
Vincent (1929), 98 E. J. K. B. 402. 


PART xxvn. SECT. 3, SUB-SECT, 3.-- 
C. (b). 

«n. Notice increasing rent during 
cvrre'ticy of lease.] — A notice to bo a 
valid notice mmt bo correct in «ub- 
stance os well as if form. 

A notice is not valid wlilch pnriJorts 
to incroaHc the rent dnrlnu the currency 
of the orijrlnal term of yeard for which 
the tenant holde the premlHOH. — 
Sammon c. Byrne, [1926] I. L. 411, 
415.— IR. 

sp. Notice altering terms of tenawy.] 
— A notice is not valid which pnrporU 
to alter the terms & oonditions of the 
original contract of tenancy, by alter- 
lug tuo liability for repairs. — S .ummon 
r. BrnNE, [1920] I. R. 411, 415.— IR. 

sq. Immaterial errors — Effect of .] — 
In an action for recovery of arrears 
of rent, the tenant maintained that 
a previous noilco of inUmtion to 
increase rent was invalid, in respect 
that (J) the notified increase of rates 
tvas InaccJiratc, & (2) a chorire for 
stair gas had wrongly been Included in 
the increased rates : — Held : as tho 
tenant baa suffered no prejudice, & 
as the notice did not contain any 
statement which was false or mis* 
loading in any material respect, & 
was as accurate as it could be in the 
ciroumsUmccs at. the time when it 
was given, the notice was not invalid. — 
Oltdkbaxk 1 nwi<:btmeht Co.. Ltd. v. 
Marshall, 119271 V. 860.- SCOT. 

PART XXVII. SECT. 3, SUB-SECT. 3.— 

C. (o). 

BT. As to amomd of rent .] — A notice 


of intention to increase rent, whicjh 
was in writing & in the statutory fonn. 
Wilt) objected to by the tenant as Ineoju- 
letent, on the ground that the land- 
ord had stated, as the “ rent payable,” 
not tiie standard rent, but a higher 
amount which he wtxs I'eoeiving at the 
date of the notice, & hml furt-htjr failed 
to sot forth how tho existing excess 
over standard rent had beconu-i due : — 
field : as the tenant had already for 
some time been paying without 
objection rout at tho figure stated in 
the notice, the on.us was upon him to 
est/ablish that tho amount In excess 
of t^tandard rent was not legally 
exigible, & as he had failed to do so, 
bis objtjctlon fell to be repelled. — 
M'Kellak V. M‘Mahtek, 119261 S. C. 
751.— SCOT. 


7167 i. Amendment — Mode, of .] — A 
notice of intention to incj-cose rent, 
which was in writing & in the sLitutory 
form, showed under the appropriate 
headings how the proposed increase 
was made up. Aa the item of occupier's 
rates was subsequently found to have 
been overestimated, tho original notice 
was amended by a corr(iotive noUce, 
sent by the landlord’s factors 3c 
received by the tmtant before any 
increased rent had become due : — 
Held : amendment of a defective notice , 
was not restricted to the methoil j 
prtjseilbed by 1923 Act, s. C, the primary 
purpose of which was to validate ' 
defective notices which had been acted 
on. &, It \va« competent f,o amend the 
notice by the method adopted. — 
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M'Kellah V. M'Mastku, [1920] S. C. 
754.— SCOT. 

7167 ii. Jurisdiction of court .] — 

Increase of Bent ik Mtgo. Interest 
(IlestrictionH) Act, 1926 (No. 24 of 
J92C), 8. 14, has been framed to put 
the ot. into the position of being able 
to do substantial justice between land- 
lords & teuants, & tho power conferred 
goes far beyond the more correction of 
cltjrical errors or the rectifying of 
mistakes of fact. — HnujiNS v. Wakrkn, 
11927] 1. U. 568.— IR. 

7167 la. Kffccl o/.]— The ct. 

made aniendmcnts in the notices on 
terms which appeared to the ct. to bo 
ju.st it rciasonable, & gave Judgment for 
the landJonl for portion of the rent 
claimt^d : — Held : as a result of this 
pr»Njodure, the tenant. Instead of 
holding continuously under her agree- 
ment. became a statutory tenant as 
from the date tipon wblch the first 
of the amended notices was deemed 
to have taken efleot. — Nolan v. 
Guaves, [1929] 1. R. 7.~-IR. 

PART xxvn. SECT. 3, SUB-SECT. 3. ~ 
D. 

St. AS comlUion preeedent to increase 
0 f rent — A grcfivieni for increased rent. ] — 
LANOLEy V. Power, [19281 1. R. 351. — 


PART xxvn. SECT. 3, SUB-SECT. 4,— 
B. 

7189 i. Where house reconatritcUd — 
Co'nversion into flats.] — BoTi^ v. 

No. 7108 I, anfc.—IR. 



▼oLXm.— lAUdloidaiidT^t. Cases 7g88a-780ea. 


723Sa* O-^DoMKNBiHrai v* Ryan, No. 

7041a, €tnte, 

7250. Add* Annoiation: — Refd. Turner v. Watts 
(1927), 44 T. L. R. 105. 

7254* Add* AnnoUdiom : — ^Dlstd. Campbell v* Till 
(1926), 135 L. T. 26. Consd. Roev. Russell, 
[1028] 2 K. B. 117. Apld. Lovibond (J.) & 
Sons V* Vincent, [1029] 1 K. B- 687. Consd. 
Price V. Gould (1930), 143 L. T. 333 ; Sutton 
V, Dorf (1032), 76 Sol. Jo. 359. Refd. 
Ebner v* Laecelles, [1028] 2 K. B, 480 ; 
Haskins v. Lewis, [1931] 2 K. B. 1 ; Skinner 
V. Geary (1931), 47 T. L. R. 697. 

7254a. By will.] — ^Tbe right of a statutory 

tenant under 1920 Act is a purely personal 
right, & cannot be transmitted by will. — 
Lovibond (John) & Sons, Ltd. v. Vincent, 
[1929] 1 K. B. 687 ; 98 L. J. K. B. 402 ; 141 
L. T. 116 ; 93 J. P. 161 ; 46 T. L. R. 383 ; 
73 Sol. Jo. 262 ; 27 L. G. R. 471, C. A. 

tow .‘—Consd. Frlco v. Gould (1030), 14.3 L. T. .333 ; 
Sntt^D V, Dorf (1032), 70 Sol. ,fo. 359. Refd. Abbey v, 
BarniityD, 11930] 1 K. B. 000 ; Skinner v. Geary (1931), 
47 T. L. It. 597. 

7264b. .] — ‘Where a statutory tenant purports 

to assign his interest & makes a declaration 
of trust in favour of the assignee, who is 
thereupon put into possession, the effect is to 
terminate the statutory tenancy & the 
assignee acquii’es no title or right to possession 
of the premises, but is simply a trespasser. — 
Wilkins v, Carlton Shoe Co., Ltd. (1930), 
94 J. P. 207 ; 46 T. L. R. 416 ; 74 Sol. Jo. 
463 ; 28 L. G. R. 358, C. A. 

7254c. Right to sublet.] — A statutory tenant of 
a dwelling-house, holding upon terms which 
do not prohibit subletting, may sublet part 
of the dwelling-house, provided the remainder 
is not already sublet. His power to sublet 
is subject to apportionment of the standard 
rent of the dwelling-house. 

The words “ ia\A'fully sublet ’’ in 1920 Act, 
8. 16 (3), A in 1923 Act, ss, 2 (2), 4 (5), A 
7 (1 ), do not apply exclusively to a dwelling- 
house of wliich the tenant is a contractual 
tenant, but apply also to a dwelling-house 
of which the tenant is a statuf-ory tenant. — 
Roe Russell, |l928j 2 K. R. 117; 97 
L. J. K. B. 290 ; 138 L. T. 253 ; 92 J. P. 81 ; 
44 T. L. H. 278 ; 26 L. G. H. 145, O. A. 

Annoiatiouff Lovilwuul (J.) A Sous v, Viucont, 

119291 I K. B. (>«7 : button r. Dorf (1932), 79 Sol. Jo. 
3.59. Refd. Fordreo r. Barroll (1931), 95 .T. \\ 141; 


Haskins v. Lewis, [1931] 2 K. B. 1 ; Skinner v, Geary 
(1931), 47 T. L. K. 697. 

,]’-^See, alsOy Nos. 7041, 7237. 

Whether property within Bankruptcy Acts.] — 
Sec Bankruptcy, Nos. 7681a, 7681b. 

7261. Add* Annotation : — ^Refd. Middlesex County 
CouncU V* Hall, [1929] 2 K. B. 110. 

7264. Add* Annoiation : — Consd. Roe v, Russell, 
[1928] 2 K* B. 117. 

7266. AckZ. Annotations: — ^Expld. Lovibond (J.) 
A Hons V. Vincent, 11929] 1 K. B. 687, N.F. 
Hutton V* Dorf (1932), 70 Sol. Jo. 350. Refd. 
Roe V. Russell, [1928] 2 K. B. 117. 

7268. Add* Annotation: — Refd. Skinner v. Geary 
(1931), 47 X. L. R. 697. 

7280. Add* Annotations Be Vries v. 

Sparks (1927), 137 L. T. 441. Dlstd. Turner 
V. Watts (1927), 44 T. L. R. 105. 

7281, Add* Annotations Standingford v* 

Bruce, [1926] 1 K. B. 466 ; De Vries v* Sparks 
(1927), 137 L. T. 411. 

7281a. Notice to quit— What amounts to.]— An 
agreement made by a tenant with his land- 
lord for good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1920 Act, s. 6 (1) (c), as substituted 
for the original sect, by 1923 Act, s. 4, so 
as to entitle a landlord, who on the stren^h 
of the agreement has contracted to sell the 
premises, to recover possession of same. — 
Be Vries v. Spaixks (1927), 137 L. T. 441 ; 
43 T. I.. R. 448 ; 25 L. G. R. 497, D. 0. 

7291. Add* CiMions : — 95 L. J. K. B. 901; 24 
L. G. R. 531. 

Add. Ayinotaiion:— Generally, Refd. Fordree 
V* Barrell (1931), 95 J. P. 141. 

7296. Add* Annotation : — As to {\) Folld. Hicks v. 
Snook (1928), 93 J. P. 55. Refd. Goo v* 
Hazleton, [1932] I. K. B. 179. 

e* Premises Required hy Local Authority or for 
Statutory Undertaking (Vol. XXXI., p. 581). 
Add the words “ or for Purpose in Public 
InieresV* 

7298a. “ In public Interest ” — What is — Whether 
extension of trade.]— Gooch v. Stratman 
(1927), 43 T. L. R. 475, B. C. 

7301a. .] — ^West Wales Joint Board 

FOR Mentally Defective v. Evans, No. 
7103b, ante. 

7302a. .]— Ebner v, Lascelles, No. 7067a, 

ante. 


PART XXVII. SECT. 6. SUB-SECT. 2, — 
B. (a). 

7276 I. Hrr^trh nfcnveifUint. — Adjudica- 
Hon 03 tmnkmpt.y—Wlievo a leaMo of 
prtiTnisett contained a proviso that, on 
fcho bkpoy. of the loKseo, it should bo 
lawful for the lossor tx> rti-onter upon 
the piPinlscs, A that, thereupon, the 
tonaucy should absolutely oease, A 
as the lessee had boon adju(licat4*d 
a bankrupt, the ot. granted the appln. 
of the lessor for the recovery of 
poRsosaion of the premises, mode wfUdn 
a year of the bkpoy. of the Icwsec?. 
as, since Conveyancing Act. 1832. 
B. 2 (3) (c), appliea. sub-soct. 2 of that 
Beotion did not apply to the leone ; Sc, 
ao<Hirdlngly. the rfistrietlous imposed 
by Convoynneing Act. 1881. s. 14 (I), 
did not apply to the lessor's right of 
ro-outry. The term of years for which 
the lease was grunted expired iu 1924. 
but the lessee continued to remain In 
poBSCBSion ; — TJeld : the lessee was not 
entitled to the protection of Licroaso 
of Rout Sc Mortgage Interest (Restrio- 
tlons) Act. 1923, as ho had bi-oUen ono 
of the oonditions of his tenancy by 


allowing hhUHolf to bo adjudicated 
bkpt., it., thopcfore, he was no longer 
entitled to possession, oveu as a 
statutory tenant. — Re Duew. [1929] 
1. R. 504.— IR. 


PART XXVII. SECT. 5, SUB-SECT. 2.— 
B. (b). 

7278 i, PremisM vsed for immoral or 
ilhaal purpose — WlwX ammnta to — 
Offence against Hcensina laws.] — A 
tenant of licensed promises was con- 
victed of an offonce against the licensing 
laws, but the conviction wa.'^ not re- 
corded on the licen^'O ; — Held : the 
tenant ho.d benm convicted of using 
the premiHes for an Illegal purpose, 
& the ct., considering it reasonable to 
do so, made an order for possession. — 
FoPAN V. Lkb. [1920] I. R. 87.— IR. 


PART XXVIL SECT. 6. SUB-SECT. 2.— 
B. (d). 

sv. Oreaier hard^p ** — Limited to 
tenant persoimlly .] — Where dedt. 
tenant of a house, which was occupied, 
not by him, but by his sister oc her 

61 


IlUflband, Sc in proceedings for possession 
it was contended that the ct. should 
consider hardship to doft.’s sister & 
her family .—Held: ** hardship ’'under 
UcTit A Mtgc. Restrictions Act, 1923 
(No. 19 of 1923), H. 4 (1) (rf>, was 
hardship te a tenant personally, & 
no har<lshlp borne by third parties 
could be taken into consideration. — 
CooLF.y u. Waush a Coonef, [1926] 
I. R. 239.— IR. 

8^, fTft-at a'inounts fo.] ■— 

Kavanaou t>. Whittle, [19261 I. R. 
425. 428.— IR. 

PART XXVIL SECT. 6, SUB-SECT. 8. 

sa. Where tenant disentiUed to pro- 
tection — Tenant not in occupation *] — 
Prior to 1 920 F. 0. became tenant of a 
dwelling-house under a contract of 
tenancy from month to month at the 
monthly rent of £1 16s. 8<i. In 1920 
F. C wont In reside elsewhere A never 
subsequently returned to the house, 
lu 1920 F, C.’s brother, J. 0., went, 
with F. C.’s permission, to rosido In 
the house. A notice of Increase of 



Cases 7807— 7836c. English and Empire Digest Supplement. 


7807. Add. Citation 24 L. G. R. Ul. 

Add Annotation : — Refd. De Vries v. Sparks 
(1927), 137 L. T. 411 

7308c. Part of premises sub-let — Remainder used 
for business purposes.] — Haskins v , IjEWIs, 
No. 7003a, 

7318. Add, Annotation : — Dbtd. Murton v. Aldis 
(1029), 141 L, T. 108. 

7318a. .] — Bond i>. Fettle (1921), 

Tirnes^ Jan. 15, D. C. 

Annotatiorifi .‘—Disid, Lever Ltd. i’. Caton (1921), 37 

T. L a. G04. Consd. Murton v. AldL (1029), 141 L. T. IG8. 

7318b. .] — On an application for 

possession of a cottage made before justices 
under Small Tenements Recovery Act, 1838 
(c. 74), it was proved that M. worked for C. 
at certain gas works from Apr. 1920, till 
Jan. 1921. Adjoining the gas works was a 
cottage, the property of C., which was let 
to M. at the commencement <fc in consequence 
of his employment. Tn Jan. 1921, on the 
termination of his employment, M. “ received 
notice to quit the cottage, & was asked to 
pay a certain sum for rent. He applied to 
the county ct. & the rent was settled by the 
county ct. judge at 5s. per week.” M. paid 
this rent up to Sept. 8. 1928. On June 1, 
1028, 0. having sold the gas works, including 
the cottage, to a limitt‘d liability co., conveyed 
the same U) the co. On Sept. 22, 1928, the 
CO. served a notice to quit on M,, who sub- 
sequently tendered the rent due from Sept. 8 
to 22, winch was refused. On Oct. 13, 1928, 
the statutory notice under the Act of 1838 
was served by the co. on M. The cottage was 
reasonably required by the co. as a residence 
for a man engaged in their whole-time employ- 
ment at the gas works. The existence of 
alternative accommodation was not proved 
by the landlord. The justices found that 
no new tenancy had been creat^ed & that 
there was no obligation on the co. to prove 
alternative accommodation. Accordingly 
they ordered that a warrant of cjcctmdnt 
should issue : — Held : at the time ejectment 
was sought the cottage was not lot to applt. 
in consequence of his employment, the 
tenancy then being held under an entirely 
new contract, & that there were no materials 
on wliich the justices could find that no 
new tenancy ha<i been created. Accordingly, 
as resp. had not proved the existence of 
alternative accommodation, the order that 
a warrant of ejectment should issue must be 
quashed. — Murton v. Aldts (1929), 141 L. T, 
1(58 ; 93 J. P. 184 ; 27 L. G. R. 509, D. C. 

7320. Add. Citation :—2\ L. G. R. 1 92. 

7322. Add, Annotation : — Apld. Middlesex County 
Council r. Hall, [1929] 2 K, B. 110. 

7322a. .] — The alternative accom- 

modation which must be offered to the tenant 
by an applicant for possession under the Rent 
Restriction Acts of premises used as a 
dwelling-house & also as business premisos, 
need only be as regards their user as a 
dwelling-house, & not as regards their user 
as business premises, — M iddlesex (.Bounty 


Council v. Hall, [1929] 2 K. B. 110; 98 
L. J. K. B. 482 ; 141 L. T. 243 ; 93 J. P. 
188 ; 46 T. L. R. 474 ; 73 Sol. Jo. 366 ; 27 
L. G. R. 427, D. C. 

7336a. Duty of judge to consider jurisdiction to 
make order for recovery.] — (1) Where, in an 
action in the county ct. to recover possession 
of a dwelling-house, the evidence is sufficient 
to put the judge upon inquiry whether the 
house is one to which the Kent (Restrictions) 
Rules, 1920, to inquire & determine whether 
the house is within the Act &, if it is, to 
decide whether the Act permits him, & 
whether it is i*easonablc, to make an order or 
give judgment for the recovery of possession 
thereof. 

(2) The Div. Ct. thought that as no one 
had expressly mentioned the Rent (Restric- 
tions) Act in the county ct. they ought not 
to consider its effect. I do not agree with 
that decision. In my opinion the Act im- 
poses upon the county ct. judge the duty of 
deciding whether the property comes within 
its provisions if it does, whether he should 
make or refuse an order for possession 
(Scrutton, L.J.). — Salter v, Hask, [1924] 

1 K. B. 754 ; 93 L. J. K. B. 085 ; 130 L. T. 
323 ; 08 Sol. Jo. 420 ; 22 L. G. R. 290, C. A. 

Atinniatinn : — Ati to (2) Folld. Lefovro i?. Hirst (1931), 100 
L. J. K. «. 733. 

7336b. Appeal to High Court — Right to raise point 
of law not taken in county court — Jurisdiction 
of county court judge to make order for 
recovery.] — Salter r. I|v«k, No. 7330a, ante, 

7336c. .] — (1) The tenant of a dwelling- 

liouse within the scope of the Rent Restric- 
tions Acts sub-let three; r<K)ins forming a part 
thereof ,& early in 1929 came int o possession 
of that paii. On Lady Day, 1929, he again 
sub-let the same three rooms t/O a sub- 
tenant, & later determin<;d the contractual 
tenancy so cn^ated by a notice to quit. In 
an action brought by him to recover posses- 
sion of the three rooms deft, claimed that his 
tenancy had become a statutory one, So 
relied on sect. 2 (1) of 1923 Act. Pltf. con- 
tended that when lie came intf) possession 
of the whole house in 1920, tlie whole bouse 
thereby became decontrolled. He also con- 
tended that because of the wording of the 
first proviso to sect. 2 (1) &; of the fact that 
the Act has been held to operate in rem, 
the part sub-let to deft, was not part of a 
dwelling-house to which the principal Act 
applied : — Held : the first proviso to sect. 

2 (1) of 1923 Act applied ; the dwelling-house 
let to deft, was not d(;con trolled ; & that 
pltf. w^as not entitled to an order for 
possession. 

(2) Deft, had not raised the point on which 
he now relied in the county ct. ; — Held : the 
general rule that it is a condition precedent 
to the raising by an apijlt. of a point of law 
on appeal from a county ct. that that point 
should have been raised at the tiial of the 
action does not apply to cases within r. 18 
of Increase of Rent Sc Mtge. Interest (Re- 

waR not precliiiled fiiim obtaJning an 
order for poHRestfion ixgalnst F. C. ; It 
further followed tlmU hb the dwelUnj;jr- 
houHe had been lawfully sublet to J. O. 
before proceed! ugrH were commenced, 
C, waa entitled to retain poHsessiou 
under sect. 4 (2) of the 1923 Act, not- 
u'ithHtanding the Judgment for recovery 
of possession apralnst F, C. — Sisk v, 
CnOMIN, [1930J 1. R. 98.— IR. 


rtmt was served in 1920. .subsequent 
to J. C. Koliu;: into oocupatlou. F. C. 
& J. C. were partners In businesn, & the 
rent of the dwelling?- house was pah I 
from the office of their firm, & was 
debited in the firm's .wiconut^i to J. C.'s 
salary or to his hhare (if the profits. 
J. C. wa« rated in respect of the occupa- 
tion of the dwoIllay:-houBo. Both F. C. 
Sc J, O. stated in evidence that there 


was no aKKlKnment of tho tenancy from 
F. C. to J. C. The landlord brought an 
fu'tlon In the Circuit Court against both 
F. C. & J. C. to recover pOHscHniori : — 
Hclii : the proper Inference from tho 
ovidenoe was that J. C. occupied tho 
dwollintf'house as tenant at will to his 
tirother F. C. ; accordingly tho proviso 
to sect. 4 (1) of the 1923 Act, applied ; 
it therefore followed that the landlord 
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strictions) Buies, 1920 . — Lefevke v. UmST 
(1931), 100 L. J. K. B. 733. 

7342. Add, Annotation : — Refd. Sheffield Corpn. v. 
Luxford, Sheffield Corpn, v, Morrell, [1920] 

2 K. B. 180. 

7346a. Dispute not on question arising 

under Rent Restriction Acts-- Dispute as to 
renewal of lease.] — Held : 1920 Act, s. 17 (2), 
applied. — B ranch v, Bennett’b Dairies, 
Ltd. (1928), 44 T. I.. R. 005. 

7351a. Lessee at rent less than two- thirds 

of ratable value.] — Lloyd v. Cook, Goudok 
V, Broughton, Simson r. Miatt, Bartram 
V, Brown, Barker v, Hutson, No. 7352d, 
•post, 

7351b. Assignee of lease.] — In 1913 

pltf. became the assignee of a lease of a 
house with twenty-six years unexpired. He 
went into occupation with his family & lived 
there until 1925, when he let tilirce rooms on 
the ground floor to deft, on a weekly tenancy, 
the rooms constituting a sex)arate dwelling- 
house within the Acts, He afterwards 
claimed to recover x^ossession from deft., 
on the ground that 1923 Act, s. 2 (1), apx>lied 
so as to decontrol the premises : — Held : 
the possession by pltf. of the whole house at 
the passing of 1923 Act & up to the time 
of the letting to deft. (1) was not possession 
of the “ dwelling-house ” in qiie.stion, (2) nor 
was it possession by him in the cai)acity of ! 
“landlord,” & sect. 2 (1) did not apply so j 
as to decontrol the premises. — Cohen v, | 
Gold, [1927] 1 K. B. 805; 90 L. .1. K. B. 
419 ; 130 L. T. 723 ; 43 T. J.. K. 370 ; 25 
L. G. R. 198, I), a 

AnnoUxlionfi:— Overd. Lloyd v. C’ook, Goudge v. Broufirldon, 
Slmifjoti r. Mitttt, Bartram v. Tirown, Jiuikcr v, 

H929J 1 K. It 10:t N.F. JUMuiisky v. JaeobP, IHI2U] 1 
K. H. 24. Consd. Doiuendietti v. Ryan (1029), 111 Ju T. 
2:10 ; J.ofovro V. Hii'st (HKU), 100 L. J. K. B. 73:t Reid. 
Barton v. Kocldn, |1928J Cb. /il7 ; JvjTjgfjloy r. Adler, i 
11929] J K. n. 025. , 

7352a. Quarterly tenant.] —A quarterly j 

tenant of a dwelling-house which he has 
sublet may be the “ landlord ” of the xu'ernises 
within 1923 Act, s, 2, so that, if he obtains 
possession of the whole of the dwelling- house 
after the x^^tssing of tliat Act, the house : 
becomes decontrol l(‘d. — Oakley v. Wilson, ! 
[1927] 2 K. B. 279 ; 90 L. ,1. K. B. 783; 
137 L. T. 479 ; 43 T. L. R. 521 ; 71 Sol. Jo. ' 
409 ; 25 L. G. R. 310, D. C. | 

Annotations :-^Refd, Lloyd r. Cook, (ioudg-c v. Brougbloti, ; 
Siinsou r. Miatt, Bartram v. Blown, Barker v. llnt^Jin, . 
[19291 1 K. B. 103 ; inUkiiisky v. .lacohs, 11929] 1 K. B. 21. | 

7352b. Mesne tenant - Part subsequently I 

sublet.] — In Nov. 1922, P. became tenant | 
of an entire house on a three years' lease j 
from a superior landlord. In Nov. 1924, | 
he sublet four of the rooms therein to i 
D., who subsequently applied that tlie ■ 
standard rent of his rooms should be fixed ' 
by an apportionment of the rent of the entire i 
house ; — Held : the opening words of the ! 
proviso to 1923 Act, s. 2 (1), were merely ! 
descriptive of the position at the time when | 
the question of decontrol arose, & should be i 
construed as “ where part of a dwelling- • 
house is or during the currency of this Act ! 
shall be lawfully sublet,” & D.’s rooms were i 


saved from decontrol by the proviso. — 
Doulin V, Parcell (1920), 136 L. T. 033 ; 
43 T. L. R. 140 ; 25 L. G. R. 71. D. C. 

Annotations Lloyd v. Cook, Gouclgo t). Broughton, 

SimMon V. Mfutt, Bartram v. Bi*o\vn, Barker v. Hut«on, 
[1929] 1 K. B. 193. Refd. Oakley v. Wilijoii. [1927] 2 K. B. 
279. 

7352c. Tenant at rent less than two-thirds 

of ratable value.] — The txmant of a dwelling- 
house under a ninety-eight years’ lease at 
a rent which was less than two-tliirds of the 
ratable value of the house was in x»ossession 
of the house at the passing of 1923 Act : — 
Held: notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as again.st the freeholders, 
to be deemed to bo the landlord of the house 
for the purposes of 1923 Act, s. 2 (1), so as 
to cause the house to become decontrolled. — 
Brookes v. Lifpen, [1928] 2 K. B. 347; 138 
L. T. CTO; 92 J. P. 102; 44 T. L. R. 350; 
26 L. G. R. 199, C. A. 

Annotations: — Consd. Lloyd v. Cook, Goudgre v. Broug^hton, 
Simson v, Miatt, Bartram v. Brown, Barker v. Hutson, 
11929] 1 K. B. 103. Apld. Ratkinsky t?. .Taoohs. [1929] I 

K. B. 21. Consd. Domendlettl r, Byan (1929), 141 L. T. 
239. 

7352d. .] — (1 ) The expression “ landlord ” 

in 1923 Act, s. 2 (1), is not to bo construed in 
the. strict sense as requiring a tenant & a 
contract of tenancy, but it must be used 
either in the looser sense of “owner,” or 
in the still looser sense of a person who at 
a later stage is going to appear as a landlord 
contesting with a t/cnant the terms of his 
tenancy. Neither in 1920 Act, nor in 1923 
Act, is the word “landlord” used in its 
technical sense of a person between whom 
A: the tenant a contractual relationship of 
landlord & tenant exists. 

Where a person who is a “ landlord ” 
within 1923 Act, s. 2 (1), can i^rove cither 
that he was in possession of the whole of the 
dwelling-house at the date of the x>Rssing of 
1923 Act, or at any time since tViat date, 
1920 Act ceases t-o apply to that dwelling- 
house to every part of it. The wliole house 

every |)ai t of it is decontrolled, a sub- 
sequent letting of the dwelling-house, or of 
any part of it, cannot revive control, 

(2) The expression “ the tenant ” in 1923 
Act, s. 2 (2), refers to the sitting tenant, i,e, 
th(‘ person who is the tenant at the time when 
tlie lcaR(^ referred t-o in t he sub-sect, is granted. 

(3) Where a lessee at a rent less than two- 

thirds of the ratable value is in actual 
X>ossession of the dwelling-) lousc after July 31 , 
1923, the dwelling-house is thereby decon- 
trolled, because, under 1920 Act, s. 12, the 
lessee must be treated as the landlord, & a 
subsequent sub-letting of certain rooms form- 
ing f^f that dwelling-house does not 

revive control. — liLOYD v. Cook, Goudge v, 
Broughton, Simson v, Miait, Bartjjam v. 
Brown, Barker v, Hutson, [1929] 1 K. B. 
103 ; 97 L. J. K. B. 057 ; 139 L. T. 452 ; 92 
J. P. 199 ; 44 T. L. R. 761 ; 72 Sol. Jo. 533 ; 
20 I.. G. R. 009, C. A. 

Annotations : — As to (1) Consd. Ratkinsky t?. Jacobs, [1929] 
1 K. B. 21 ; DoiiKmclietU r. Ryan (1929), 141 L. T, 239. 
As to (2) Folld. Kingsley r, AUlor, [19291 I K. B. 52,5. 
Consd. Abbey r. Barnstyn, [1930] 1 K. B. 660. GeneraUj/, 
Refd. Olni'k r. Downes, Clark t*. Mawby (1931), 145 

L. T. 20 ; Lefevre r. Hii-st (1931), |00 L. J. K. B. 733. 


PART XXVII. SECT. &, SUB-SECT. 6.— B. 
p. Road ‘‘7342i.” 

7342 ii. .] — Boyle t?. Fitzwmons, No. 7108 i, ante. — IR. 
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7358a. -•] — ^Where, at the date of 

the passing of 1023. Act, a landlord was in 
possession of one part of a dwelling-house, 
he had a tenant in possession of the other 
pail), 4& the tenant subsequently gave up 
ossession of his part : — Held : the house 
ecame decontrolled, & a suhsei^juent tenant 
was not protected by Rent Restrictions Acts. 
— Ratkinsky V, Jacobs, [1920] 1 K. B. 24 ; 
97 L. J. K. B. 660 ; 138 L. T. 739 ; 92 J. P. 
142 ; 44 T. L. R, 648 ; 72 Sol. Jo. 354 ; 26 
L. G. R. 380, D. 0. 

Annotation : — Apprvdi. Lloyd v. Cook, Goudge o. Broughton, 
Slmson V, Mlatfc, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. 

7358b. .] — Barton Kbbblb, No. 2913a, 

ante, 

7368c. Application of proviso to 1923 Act, 

s. 2 (1 ).] — Harris t>. Stacey (1929), 73 Sol. 
Jo. 668, C. A. 

7359a. By grant of lease to tenant — Who Is tenant.] 

— Lloyd v. Cook, Goudge v, Broughton, 
SiMSON V, Miatt, Bartram V, Brown, 
Barker v. Hutson, No. 7352d, ante, 

7359b. .] — ^Pltf. was the landlord & deft. 

the tenant of a dwelling-house, containing 
nine rooms. Subsequently pltf. let to deft, 
part of the dwelling-house, consisting of six 
rooms, & forming a separate dwelling-house, 
for a period of four years terminating after 
June 24, 1926: — Held: that within 1923 
Act, s. 2 (2), pltf. was the landlord of the 
part of the dwelling-house let to the tenant, 
& deft, was the tenant, although at the time 
the long lease was granted he was only the 
tenant of the whole house, & the part con- 
sisting of the six rooms was not in existence 
as a separate dwelling, & consequently, the 
said part of the dwelling-house was decon- 
trolled. — Kingsley v, Adler, [1929] 1 

K. B. 525 ; 98 L. J. K. B. 218 ; 140 L. T. 
438 ; 93 J. P. 107 ; 45 T. L. R. 220 ; 73 
Sol. Jo. 93 ; 27 L. G. R. 220, D. 0. 

7359c, Contractual tenant.] — By an 

agreement for a lease dated Jan, 31, 1919, 


the sl^ & premises, No. 9, 0. S., B., were 
let to W. for a term of two years from Mar. 25, 
1919, at a rent of £45 per annum» the tenimoy 
to continue thereafter, but to be terminable 
by six months’ notice in writing. , On 
Sept. 16, 1921, the landlord gave W. six 
months’ notice to determine the tenancy, 
which expired on Mar. 26, 1922, but W. com 
tinued to occupy the premises at a rent of £64 
per annum after the notice expired. On May 7, 
1926, W. died, having by his will appointed 
his wife his sole executrix & universal legatee; 
Mrs. W. did not go into physical possession 
of the premises before May 26, 1926, when 
she entered into an agreement to ta^e the 
premises on a three years’ tenancy at the 
same rent. On July 26, 1920, she assigned 
the benefit of the agreement to deft. On 
Dec. 6, 1927, pltfs. acquired the freehold of 
the premises, & on Jan. 6, 1928, gave notice 
to deft, terminating the tenancy at the 
expiration of the term. Deft., however, 
claimed to hold over under Rent & Mortgage 
Interest Restriction Acts, 1920 & 1923, & 
pltfs. brought these proceedings for posses- 
sion, claiming that although t^ie premises 
had been a dwelling-house within the Acts 
they had been decontrolled as a result of the 
agreement of May 26, 1920. On appeal from 
an order made by the county court judge for 
possession: — Held: (1) there was evidence 
before the county court judge to support his 
finding that W. became a contractual tenant 
at the increased rent after the termination 
of the tenancy agreement of Jan. 31, 1919 ; 
(2) Mrs. W. was consequently a contractual 
tenant at the date of the agreement of 
May 26, 1926 ; (3) the agreement of May 26, 
1926, therefore operated to decontrol the 
premises. There is no reason for giving 
“ the tenant ” in 1923 Act, s. 2 (2), the 
limited meaning of statutory tenant. — 
x\bbey V, Babnbtyn, [1930] 1 K, B. 600 ; 99 
L. J. K. B. 309 ; 142 L. T. 619 ; 94 J. P. 
196 ; 46 T. L. R. 293 ; 28 L. G. B. 313, D. C. 


PART XXVII. SECT. 6. 

7365 2 . By recovery of possession by 
landlord — What amcninis to possession — 
Actual distmauished from noturtud 
ossession .) — The tenant of a dwelllngr- 
ouae. to which the Acts applied. 


gave notice of Intention to remove at 
M'hlhiUnday 1924. In Mar, 1924, the 
landlord let the house as from Whit- 
sunday 1924 to a. new tenant. At tbo 
Whitfitmday term the old tenant 
lemoved from the house, & the new 
tenant entered into possession ; — 


HeXd : the landlord had not oome into 
“ actual possession ” of the house 
within 1923 Aot, s. 2. & 1920 Act 
continued to apply to the house. — 
Caledonian Heritable Estates, Ltd. 
V . Meiuven, [19271 8, C. 39, — SCOT. 
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LIBEL AND SLANDER. 
Part I. — In General. 


4, Add* Annotalioyis : — Refd. Broome v. Agar 
(1928), 138 L. T. 698 ; Lockhart v. Harrison 
(1928), 139 L. T. 621, 

18. Add* Annotations : — Consd. Broome v* Agar 
(1928), 138 L. T. 698. Refd. Lockhart v. 


Part II.- 

41. Add* Annotations : — As to (1) Consd. Horwood 
V* Statesman Publishing Co. (1929), 98 


Harrison (1928), 130 L. T. 621, 

24a. Limerick.] — Tolley v* Fry J. S, & Sons, 
Ltd., No. 167a, ^osL 

26a. .] — Osborn v. Boulter (Thomas) & 

Son, No. 1084a, post* 


Parties. 

L. J. K. B. 460. ReW, The W. U. Randall 
[1928] P. 41. 


Part III. — Identity of Person Defamed. 


53a. .] — Solomons v* Mbdex (1816), 1 Stark. 

191 ; 171 E, R, 443, N, P, 

76. Add. Annotation : — As to (1) Refd. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B, 331. 


77. Add. AnnoUdions : — Apld. Cassidy v. Daily 
Mirror Newspapers, [19291 2 K. B. 331. Refd. 
Thomson v. McNulty (1927), 71 Sol. Jo. 744. 


Part IV.— The 

121. Add. AnnoUxtiona : — io (2) Apld. Tolley v. 

Pry & Sons, Ltd., [1931] A, C. 333. As to (4) 
Consd. I-.ockhart v. Harrison (1928), 139 
Ii, T. 621. Generally y Consd. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 331. 
135. Add. Annotation Consd. Tolley v. Fry J. S. 

& Sons (1929), 46 T. L. R. 108. 

146. Add. Annotation: — Apld. Tolley v. Fry J. S. 
Sons (1929), 40 T. L. R. 108. 

167a. Amateur sportsman— Imputation of pro- 
fessionalism.] — Defts., a lirm of chocolate 
manufacturers, issued, as an adveiiisement 


Statement. 

of their goods, a caricature of pltf., a promi- 
nent amateur golfer, depicting him as playing 
golf, with a packet of their chocolate pro- 
truding from his pocket, k. a caddy was 
repiesented with him, who also had a packet 
of chocolate, the excellence of which he 
likened to the excellence of pltf.’s drive. 
The advertisement was publislicd without 
the knowledge or consent of pltf., who 
thereupon brought an action claiming 
damages, alleging that it constituted a libel. 
By liis statement of claim he alleged that 
“ "defts. thereby meant, & were understood 


PART n. SECT. 1. SUB-SECT. 8. 

«a. Action by unincorporated aaeocia- 
<ion. j— An tuiincoi'poratod asaoon. 
which was not rogisterecl as an assocn. 
at the time of the publication of an 
alleged lil>eL cannot sue for the libel 
& it cannot sue after inoorporalion for 
the Injury alleged to be done to its 
inembors before it was incorporated. — 
GiUNEY V, Anglo-Indian & Doiit- 
oiLKD EiTRoricAN Federation (1930), 
I, L. R. 8 Itan. 250.— IND. 


PART III. SECT. 1. 


1 1, Thomson & Co. v. 

McNulty (1927), 71 Sol. Jo. 744, H. L, 
—SOOT. 


PART m. SECT. 2, 

66 iv. — Evidence of sense in 
which understood — Intention immei'- 
fmttf.l-— Where deft, published an 
article which the ot. found was In- 
tended to convey the meaning that one 
or more of the editorial staff of a certain 
newspaper had deliberately falsified 
for political purposes, a correct report 
of a speech & witnesses were called 


who stated that they understood the 
words to refer to the editor ot the news- 
paper : — Held : the artiolo applied to 
the editor, & it was no defence to show 
that the writer had not in ton tied to 
refer to the editor. — N asioxale Pkrs 
V. Long, 11930] App. D, 87.— S. AF. 


PART IV. SECT. 1, SUB-SECT. 1.— B. 


92 ii. Publiadion of author isrd patent 
medicine. {entinumUil.]—I>ott. publislicd 
in the lUiWspapers a tobtlrnoninl pur- 
porting to have been given by 
recommending the use of a patent 
mcdicUie sold by deft. had not 

given or autborised the publication of 
the lostlmoiihil : —UeJd : the testi- 
monial was capable of being held 
defamatory on liie evidence, 

dofauiaiilon bad been establisht'd. 
IMazaitt (or Mabottt) w. Acme Pho- 
Duci’s, Ltd., [1930] 3 W. W. K. 13 ; 
4 D. L. R. OOP— CAN. 


n i. Acoiisaium of being 8pv.]—Vltt. 
allegod that lie had been oallod a 
Nationalist spy, hut allered no siieoial 
ciroumsiancos : — Held : tlie words were 
not per se defamatory. — H ardakrr v. 


Tjabring (1927), 48 N. L. R. 145.— 
S. AF. 

PART IV. SECT. 1. SUB-SECT. 1.— 
C. (a). 

Bb. ” I hatie. taken judgment against 
you.**] — Pesp., being tndobtod to G. & 
Go. on «n account for goods purchased 
upon which Huiumons had been Issued, 
called upon G. Co. for the purpose 
of pointmg out- that the account was 
wi’ong. He was accompanied by a 
friend 1j. who knew the object of his 
visit. While discussing the accoimt 
applt., a director of the firm, said to 
resp. in the hcjiriug of L. & P. (an 
employee of the firm) ; ** 1 have taken 
judgment against you & you can do 
w^hat you like.’* G. & Co. had not in 
fact taken judgment, applt. ’s state- 
ment being baaed upon Incorrect 
information obtained by telephone, 
during the course of the Interview, by 
P. from the firm’s solrs.. Sc conveyed 
by P. to applt. : — Held : the words 
wore not defamatory per se, hut were 
capable of a defamatory moaning. — 
Smith v. I^awrenok (1929), 50 N. L. R. 
132.— S. AF. 
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to mean, that plfcf. had agreed or permitted 
hia porta'ait to be exhibited for the purpose 
of the advertisement of defts.’ chocolate ; 
that he had done so for gain &. reward ; that 
he had prastituted bis reputation as an 
amateur golf player for advertising purposes ; 
that he was seeking notoriety & gain by the 
means aforesaid ; & that he had been guilty 
of conduct unworthy of his status as an 
amateur golfer.” At the trial evidence was 
given by golfers to the effect that if an 
amateur golfer lent himself to a scheme for 
advertising, people might think ho was not 
maintaining his amaUnir status, & that he 
might be caUed upon to resign his member- 
ship of any reputable club. It appeared 
from correspondence passing between defts. 
& their advertising agents that the question 
of the possible effect on the amateur status 
of pltf. & others similarly caricatured had 
been brought to tlie attention of the defts. : — 
Held : in the circumstances in which the 
publication took place, as explained by the 
Evidence, the caricature was capable of 
bearing the meaning alleged in the innuemdo, 
&; there ought to be a new trial limited to the 
assessment of damages. — T oixey xk Fry 
(J. S.) & Sons, Lto., [1931] A. C. 333 ; 100 
L. J. K. B. 328 ; 145 L. T. 1 ; 47 T. L. B. 
351 ; 75 Sol. Jo. 220, H. L. 

167!), Jockey — Statement as to being warned off.] 
— CoufcsoN lJ.\3iEwooD, [1032] 2 K. B. 

478, n. ; 101 L. J, K. B. 394, n. ; 1 UJ L. T. 
550, n., 0. A. 

Annotation : — Consd. Chapman v. Elksmorc, 11032] 2 K. H. 

431. 

167c. ,] — By rule 17 of the Buies of 

Bacing of the Jockey Club : ” The Stewards 
of the Jockey Club have power, at their dis- 
cretion, to grant, & to withdraw, licences to 
officials, trainers, jockeys, & racecourses ; 
to refuse to allow any pei’son to act or con- 
tinue as an authorised agent- ; to fix the dates 
on which all meetings shall be h<4d ; to make 
inquiry into & deal with any matters relating 
to racing, Sc to warn any person off New- 
market Heath ; & to authorise the publica- 
tion in the Racing Calendar of tkeir decisions 
respecting any of the above inatters.” Pltf., 
who was a horse trainer, received from tlui 
stewards of the Jockey Club a trainer’s 
licen(;e to train hoi'ses to run under the Buies 
of Bacing during the year 1930. The licence 
was expressed to be subject to conditions, 
condition 3 of which provided that a trainer’s 
licence might be withdrawn or suspended by 
the stewards of the Jockey (3ab in their 
absolute discretion, Sc su^^h withdrawal or 
suspension might be published in the Racing 
Calendar y the recognised organ of the Jockey 
Club, for any reason which might seem proper 
io them, Sc that the stewards should not be 
bound to state their reasons. Pltf. trained 
a horse wliich ran in a race at a meeting held 
imder the Buies of the Jockey Club. After 
the race the acting stewards of the meeting 
ordered an examina-tion of the hoi’se, Ac on 
receiving a repoH of that examination they 
referred the matter to tire stewards of the 
Jockey Club. The stewards held an inquiry, 
Ac their decision was communicated by the 
Club’s agents to the Press agcnci(?s Sc the 
Tiwea, Sc was published by tJiem. It w^as also 
published in the Rachnj Calendar, The 
decision contained the following statement : 
“ The stewards of the Jockey Club . . . 


after further investigation, satisfied them- 
selves that a drug had been administered to 
the horse for the purpose of the race in 
question. They disqualified the horse for 
this race Sc for all future races under their 
inles Sc warned 0. C. Chapman the trainer of 
the horse off Newmarket Heath.” In an 
action by the trainer against the stewards, 
their agents & the Times Publishing Co., the 
proprietors of the Times, for libel, Hor- 
RIDOE, J., after holding that there was no 
evidence of malice, left questions to the jury 
wliich they answered to the effect that this 
statement was not true in the natural mean- 
ing of the words but meant that pltf, was a 
party to the actual doping of the horse, & 
they fixed the damages at £10,000, £3,000 Ac 
£3,000, in respect of the publication in the 
Kacing Calendar, to the new agencies & in 
the Times respectively. Judgment was ac- 
cordingly entered for £13,000 against the 
stewards Ac their agents for publication in the 
Racing Calendar Sc to the news agencies, Ac 
£3,000 against the stewards, their agents, Ac 
the Times Publishing Co. for publication in 
the Times, On ai)peal : — Held : (1) in 
finding that, the words published were not 
true in their natural meaning, the jury must 
have meant that the statement, which w^as 
literally true, involved an untrue innuendo 
which was defamatory ; (2) the xnibli cation 
of the decision of a domestic tribunal in the 
terms in which the tribunal hand fide embodied 
it, in the publication chosen by the parties as 
the means of communication between the 
tribunal Sc the section of the public interested, 
was j)rivileged ; (3) the publication in the 
Racing Calendar of the stewards' decision 
was therefore privileged, Ac, as pltf. had agreed 
to Iieriodieal of the 

stewards’ decision, it was immateirial that the 
jury put a meaning on the w'ords in which 
it was bond fide embodi(id by the stewards 
different from that which was ini ended by 
them ; (4) Horktdge, J. was right in holding 
that there was no evidence of malice, Ac the 
action in regard to tb(j x>rivileged publication 
in the Racing Calendar therefore failed ; 
(5) the publication U) the news agencies Ac 
in the Times was not privileged, but» the 
damages awarded both in respect of these 
X)ublicfitioiis as well as in respect of the 
publication in the Racing Calendar were 
excessive ; (0) there must in regard to the 
claims in respect of the publication to the 
news agencies Sc in the Times be a new trial, 
whicli ought not in all the circumstances to 
be limited to the question of damages, but 
to go also to the question whether there had 
been a libel. 

(7) Per Slksser, Ti.J. As publication of 

the stewards’ decision in tbe Ra<nng Calendar 
was assented to by pltf. Ac the publication 
was in fact a true statement of their decision, 
the x>rmciple of volenti non fit injuria applied, 
Ac no claim for damages in respect of that 
X>ublication would lie. The fact that the 
decision was i:)ublished in such a way as to 
give rise to a defamatory innuendo w^as a risk 
which i)ltf. by consenting to a report of the 
decision being Racing 

Calendar, had elected to run, 

(8) Per Komeii, L.J. The privilege given 
by tlie common law^ to reports of proceedings 
before a ct. of justice open to the public does 
not extend to a proceeding^efore a domestic 
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tribunal, such as the stewards of the Jockey 
Club, at which the public are not entitled to 
be present. — C hapman v, Ellebmere, [1932] 
2 K. B. 431 ; 101 T>. J. K. B. 376 ; 146 L. T. 
538 ; 48 T. L. R. 309 ; 76 Sol. Jo. 248, C. A, 

174, Add, Annotation : — Consd. Tolley v. Fry J. S. 
& Sons (1929), 40 T. L. R. 108. 

188* Add, Annotation: — Retd. Tolley v. Fry J. S- 
& Sons (1929), 46 T. L. R. 108. 

229. Add, Annotation: — As to (1) Retd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

292. Add, Annotation : — Consd. Tolley v. Fry J. S. 
&Sons (1929), 40 T. L. R. 108. 

525a. Candidate tor seat In Parliament.] — Defama- 
tory words, which are actionable in them- 
selves, arc not the less so because they are 
alleged to liave been spoken of one as a 
candidate to serve in parliament. — H arwood 
V, Astley (1804), 1 Bos. P. N. R. 47 ; 127 
E. R. 376, Ex. Ch. 

Annotation Refd. Pankhurst v. Hamilton (1887), 3 T. li. ll» 
600 . 

b4fl. Add, Ayinotaikm :—Retd. Broome v. Agar 
(1928), 138 L, T. 698 

677. Add, Annotation : — Consd. Cassidy v. Daily 
Mirror Newspapers, [1929] 2 K. B. 331. 

672a. .]— Plunket v, Gilmore (1725), 

Fortes. Rep. 211 ; 8 Mod, Rep. 215 ; 92 
E, R. 822. 


Sub-sect. 4. — Imputation of Unchastity in 
Female. 

866a. Photograph of husband of plaintiff with 
another woman — Alleged to be engaged.] — 


(1) Defts. published in a newspaper a photo- 
graph of one C. & a Miss X . together with the 
words Mr. C., the race-horse owner, & 
Miss X., whose engagement has been 
announced.” Pltf. was, & was known 
among her acquaintances as, the lawful wife 
of C. ; but defts. did not know this : — Held : 
the publication was capable of conveying 
a meaning defamatory of pltf. <Sc, the jury 
having found that it conveyed to reasonably 
minded people an aspersion on her moral 
character, that she was entitled to damages. 

It is impossible for the person publishing 
a statement which, to those who know certain 
facts, is capable of a defamatory meaning 
in regard to A., to defend himself by saying : 
” I never heard of A. & did not mean to 
injure him.” If he publishes words reason- 
ably capable of being read as relating 
directly or indirectly to A. &, to those who 
know the facts about A., capable of a defama- 
tory meaning, he must take the consequences 
of the defamatory inferences reasonably 
drawn from his words (Scrutton, L.J.). — 
Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 331 ; 98 h. J, K. B. 695 ; 141 
L. T. 404 ; 45 T. L. R. 485 ; 73 Sol. Jo. 348, 
C. A. 

Annotation ; — Consd. Ralston v. Ralston, [ID.'lOl 2 K. B, 238. 

866b. Inscription on tombstone erected to living 
wife.]— Pltf. married deft, in 1893. In 1899 
the parties separat<id under a deed of separa- 
tion & thenceforward lived apart. By the 
deed of separation deft, covenanted to pay 
an annuity to pltf., & the deed also contained 
a covenant for further assiirance. After the 


PART IV. SECT. 1, SUB-SECT. 2.— 

B. (a). 

80. Irpijutation of aclulferi/ - - yof 
amount in ff to ci'imc of seduction.] 
MKUKOFFr. J’AWLUK. f 11131 J 1 W. W. K. 
««9.- CAN. 

PART IV. SECT. 2, SUB-SECT. 1,— 

C. (a). 

240 1. Dustionest trading •] — 

TUhim Bakiistt V . Bachcha Lal (1928), 

1. L. R. 61 All. 6()9,--IND. 

PART IV. SECT. 2. SUB-SECT. 1.— 

D. (a). 

sd. Accusation of unethical vracticc.] 

— Doft. (Urtatod to Id.s etciioffraplicr a j 
letter addressed & sent to pltf., who i 
was a real i‘staU‘ agent, in wliieh it 
was stated that pltf. wa.^ guilty of 
“ iinothJeal pmetiro ” : — Held : an 

imputation upon pltf. In the way of 
his vocation touclilng his (billing iV 
actionable without proof of special 
clamogo, — Lawpknok v. Fln(’H, (19.31] 

1 D. L. K. (;S9 ; G6 O. L. K. 461. ' CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 

D. (b)'. 

86. /Vim/fT — Imymtaiion of ram- 
membership of trade vnion.] — Held : ( 
not defamutor>", as the words did 
touch pltf. in his vocation, nor were 
they spoken of him in the way of his 
calling, so ns to ho actionable without 
special damage.— M'M ullan v. Mul- 
HALL & FAtUlKIX, fl929] I. R. 470. — 


PART IV. SECT. 2, SUB-SECT. 1.— 
D. (e). 

sm. Tntempcrajice ,] — Words which 
Impute conduct, to a clergyman which 
In his denomination would be ground 
for his removal or degradatiou are 
felanderouR per se. Deft, referred, in 
a debate, to the case of a clergyman 
going to a wedding, at which ho 
ofheiated, after he had ** loaded up his 
family, & ysith a bottle of homo-brew 


in his hip pocket, another under hi.« 
arm,” etc. The words were under- 
stood by many of those who heard 
them to refer to pltf. : — 7/rW .* said 
itnputation was slanderous per sc.- - 
STKLZER V. Domm, 11932J 2 W. W. R. 
139.-- CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 

D. (f). 

St. — Misayndurt as mnyiher 

of trade union. I— Pltf., a wharf-labourer, 
had at^eused deft., the union seci'ctary, 
of being short in his cosh. A meeting 
of the union was called to eon-sider 
pltf. *8 conduct, ^ thereat cleft, calh'd 
pltf. & others dirty stinking scabs 
& parasites,” stated that they were 
the brst three men, in the event of 
industrial trouble, the union would 
have to fight. After discussion, the 
meeting lesolved that pltf apologise 
to deft., or in default, should resign. 
Riff, did not do either, at a .eubse- 
cpient motdlng, was expelled from the 
union for not abiding by a decision of 
the meeting. Deft, thereafter sueeess- 
fully objected to pltf. being employed 
as a stevedore : —f/cW ; the words 
were not ajiplioable to pltf.'s conduct 
In his calling, &: were not netionable 
per se. — Taylor u. Hamilton, [19271 
S. A. S. R. .SIR- AUS. 

PART IV. SECT. 2, SUB-SECT. 1.- 

E. (b). 

sv. Treasurer.] — Rltf. who >vas 
treasurer of a social service assocn. 
published a financial .statement of the 
society vSe submitted it to n meeting 
of the society. The statement did not 
contain the name of deft, among those 
who contributed to the fimcls of the 
assocn. Deft. Inter .stated to third 
parties that, he bad contributed to tho 
nssoeii. by the pajunent of $.> by 
cheque ; — Field : the atateraeut made 
by deft, might be most Injurious t.o 
pltf., & if true would justify his removal 
from office, & tho repetition of the 
words was the natural consequence 


of deft, uttering thisni.- -(Joorku e. 
WAKBrRTON, (19311 44 B. C'. n. 32S. - 

CAN. 

PART IV. SECT. 2, SUB-SECT. 1,— 
E. (c) iii. 

525 i. Member of I-*arHamcnt.]—ThQ 
term ” oftic<' ” includes the position of 
a member of Parliament, whether or 
not such person holds an office in the 
‘ati'ict conimou-law souse of the term. — 
JhtAT'j’E.v V. The Labour Daily, Lti>., 
[192t»l V. L. R. no ; 47 A. L. T. 147 ; 
(192G1 Argus L. K. 162.— AUS. 

PART IV. SECT. 2, SUB-SECT. 2.— 
A. (a). 

549 i. Description of crime in technical 
ternm unnecessary. ]—h\ order for words 
to bo actionable per se as an imputation 
of the commission of ji cilnie they need 
not describe the crime in technical 
languag('. - Buukait v . 0 \ mpbell, 

1 1 928] 3 I). L. R. 007 ; [1928] 2 W. W. R. 
636.- CAN. 

PART IV. SECT. 2, SUB-SECT. 2 — 

A. (c). 

sg. Steal inff mnnes rf* addresseji from 
filc^.] - Lwv HESCK V. Finch, [1931] 1 
D. L. R. {')89.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

B. (a). 

669 iii. .] — V\ <»rdR which iiiiTiute, 

not tho actual (jommission of a crime, 
but merely that tho person spoken of 
would, if given the opportunity, com- 
mit a particular crime are not slander- 
OU8 per 8€. — Duhord v. Lambert, 
[1928] 3 D. L. R. 6.38 ; [1928] 2 W.W. IL 
629; 23 Alta. L.R. 491.— CAN, 

PART IV. SECT. 2. SUB-SECT, 3. 

858 i. Charge of having had disease,] — 
An imputation of past infection is not 
actionable per se. — Hails v, Mbpchell 
(1927), 59 O. L, R. 590 ; revsd. on other 
grounds, [1928] 2 D. L. R. 97 ; (1928] 
S.e.R. 125.— CAN. 
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separation pltf . set up in business as a garage 
proprietor, & she subsequently converted 
this business into a private limited co. in 
which she held the majority of the shares & 
also was the chairman & managing director. 
In 1929 she saw in a churchyard near her 
husband's residence a tombstone on which 
was the following inscription : ** In loving 
memory of Jennie the dearly beloved wife of 
W. B. Orawshay Balston of the Bungalow, 
Valley. I)ied 20th May, 1916/* Deft, was 
the W. B. Crawshay Balston mentioned in 
the inscription & he had caused the inscrip- 
tion to be made. Pltf. brought an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. : — Held : though the inscription was 
capable of a defamatory meaning, the pltf., 
by reason of Married Women*s Property 
Act, 1882 (c. 75), s. 12, could not sue her 
husband on it, the action being for a tort & 
not for the protection & security of her 
separate property. — Baiston v, Balston, 
[1930] 2 K. B. 238 ; 99 L. J. K. B. 206 ; 142 
L. T. 487. 

883. Add. Annoiation : — As to (1) Consd. Tolley v. 
Fry J. S. & Sons (1929), 46 T. L. B. 108. 

885. Add. Annotatiotis : — Kefd. B. v. Denver, 
[1920] 2 K. B. 258 ; Auto-Mart (London) v. 
Chilton (1927), 43 T. L. B. 463; Hardie & 
Lane u. Chilton (1927), 96 L. J. K. B. 1040; 
Oookson V, Ilarewood (1931), 101 L. J. K. B. 
394, n. 

900. Add. Amioiatiovs : — Consd. Broome v. Agar 
(1928), 138 L. T. 698. Apld. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B, 331. 

907a. .] — CASsroY v. Daily Mirrok News- 

papers, No. 866a, ante. 

931 Add. Annoiation : — Retd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. B. 108. 

951, For the existing paragraph substitute the 
following paragraph : — 


-.] — ^Pltf. complained of a state- 
ment published by defts., in which it was 
alleged that pltf., then Free State Minister 
of liabour & head of the Free State Military 
Secret Service, was responsible for the murder 
of L., & knew who were the men implicated 
in an attack on British troops at Queenstown. 
Defts., in their plea of justification, did not 
justify the allegation of murder nor the 
allegation that pltf. was a murderer. But 
they said ; If in so far as the words 
complained of meant or were understood to 
mean or were capable of meaning that pltf. 
took no steps to bring to justice peisons guilty 
of the death of L. or of the attack on the 
British troops at Queenstown, or that pltf. 
was unfit to hold any oMce of trust or 
responsibility, or of any kind, or that pltf. 
was a person with whom no honest or re- 
sponsible man ought to have anything to do, 
such words were & are true in substance & 
in fact.’* Pltf. having obtained an order 
for paiticidars of the justification, defts. 
delivered particulars of seventy-two murders 
committed in Ireland over a period of five 
years with an allegation that pltf, had assisted 
to organise them or had employed people to 
organise them : — Held: notwithstanding that 
defts., in their pica of justification had 
avoided justifying the allegations of miu‘der, 
the particulars delivered by defts. were 
admissible. — MacGbath v. Black (1926), 95 
L. J. K. B, 951 ; 135 L. T. 594, C. A. 

1006. Add. Annotation : — Consd. Broome v. Agar 
(1928), 138 L. T. 698. 

1010. Add. Annotations: — As to (1) Consd. Tolley 
V. Fry J. S. & Sons (1929), 46 T. L. K. 108. 
Refd. Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 331. Generally, Refd. Watt 
V. Longsdon (1929), 98 L. J. K. B. 711; 
Minter v. Priest, [1930] A. C. 558 ; Chapman 
r. Ellesmere (1932), 101 L. J, K. B. 37ti. 


PART IV. SECT. 2. SUB-SECT. 4. 

h 1. .J — Jn oniftr to socjceed In 

an action under Libel Act, R. .S. M. 
1913 (c, 113), s. 12, the words com- 
plained of must unequivocobly charge 
adultery , etc. ; the action does not lie 
for words which may bear both an 
lnno<Jont & injurious mcanlnsr.— 
WrLUAMS V. BnowN, fl927] 3 W, W. U. 
305 ; 36 Man. L. II. 101.— CAN. 

PART IV. SECT. 4. SUB-SECT. 1. 

867 vi, Sutter v. Brown, 

[1920} App. Jl. 155.— S. AF. 

867 vii. .] — In arriving at the 

meaning of words alleged to be 
di^faniatory, the words must be con- 
strued to have the meaning which a 
reasonable person reading them In their 
context would be likely to give them. — 
Johnson v. Hand Daily Maiis, 
[192rtl App. D. 190.— S. AF, 

875 V. Deft, published of the 

(lin'ctors of pUfs., axi Incoiporatcd 
building hoclety, in a newspaper, a 
notice stating, amongst other iiLattory, 
that “ certain pci'sons I’cprescntlng 
tbemselvcs to be dlrccdors of the society 
had been self-appointed by the most 
despicable, foul, &; fraud ulcnt means, 
A in consoguence, all business traiih- 
acted by them ... Is wholly & 
(ntirely contra it to rules & regulations 
A law ” JJtld : thf) paragraph wts-s 
eapable of the meaning attributed to 
it, naIn♦^ly, that the business of the 
sf)eh‘ty Ix'ing illegally transacted, 
&. as such it was defamatory of pltfs. — 
Owen Sottno BuiLniNo Savinos 
.Society v. Mkik (i 893), 24 O. K. 109.—- 
CAN. 


PART IV. SECT, 4, SUB-SECT, 2. 

888 i. VnU*H8 special circuimdancetf 
pnwed.] — Applt. & reap, wore neigh- 
bouring shopkeepers. There wa-s trade 
rivalry between the parties, which 
interested the wdiole township. Both 
applt. & resp. were known to every one. 
VN'arfare was conducted by placards. 
Kesp. placed in his window a placard 

Uue man, one trade, one wife.” 
Applt., who was a married man living 
apart from his tvlfe, & had a house- 
keeper who was separated from her 
husband, claimed that the words 
imputed improper relationships be- 
tween him & Ills housekeeper, & olaimed 
damages for libel : — Jleld : the words 
were capable of bearing the defamatory 
meaning complained of, & it was a 
rcfisonablo inference that they referred 
to the relations between applt. & his 
housekeeper. — Clark v. Vark, [19301 
N. Z. L. R. 430.— N.Z. 


PART IV. SECT. 8, SUB-SECT. 2.— A. 

se. Words not ordinary English 


words .] — Where the words oomplalnod 
of ore not ordinary English words. Sc 

8 1tf. adduces no evidence to show that 
ley were undoititood in the sense 
alleged in the Innuendo, he fails to 
establish a cause of action, — ^M eieb v. 
Klotz (SaskJ, [1928] 1 D, L. H. 91 j 
[1927] 3 W. W. H. 716; revsd., [1928] 
4D.L. H. 4; 11928) 2 W.W. K. 84 ; 22 
R.'L. H. 885.— CAN. 


PART IV. SECT. 6. SUB-SECT. 1. 

964 ii. .1 — Robinson v. 

I (1897), 17 P. It, 419.— CAN. 

4 


964 Hi. .] — In an action for 

libel or slandor the statement of olalm 
must set out the exact words com- 
plained of. — S hannon v. Kino, [193X1 
2 W. W. R. 913 ; 44 B. C. R. 383.— 
CAN. 

964 Iv. -.}~An alleged 

defamatory statement must be set 
out verbatim tn tli© statement of claim 
A; if iTi a foreign language tbo transla- 
tion must- accompany it. — PmiE v. 
Carroll, [1931 1 4 M. P. R. 127.— CAN. 


PART IV. SECT. 6, SUB-SECT. 2.— A. 

979 li. .] — Evans e. Mabttn. 

[19261 2 D. L. it. 608 ; 37 B. C. H* 231. 
-CAN. 


PART IV. SECT, 7, SUB-SECT. 1,-B. 

1011 V. .] — Where the line eon 

bo clearly drawn between what are 
Btatemeuts of fact & expres^ons of 
opinion, a Judge may rule as a matter 
of oonstruotlon that the words com- 
plained of are incapable of being any- 
thing but Htatomeute of fact. — S t. 
Ledger v. Brennan (1927), 28 

S. R. N. S. W. 23.- AUS. 

1011 vi. .J — In a suit for 

damages for libel biiscd upon on 
article publishod In defts.* newspaper, 
pltf. alleged the article impute to 
1dm the heinous crime of being a 
member of a terrorist organisation to 
murder a ceitain class of persons. 
Defts. pleaded privilege & fair comment 
In a matter of public interest : — £feJd : 
it is for the ct. In such a case In the 
first place to mie whether or not as a 
matter of law the article Is capable of 
the construction suggofited by pltf,, &; 



Oasep 1014-llg4a. 


1014. Add* Annotation : — R«fd. Tolley v* Fry J. S. 
& &om (1929), 46 T. L. E. 108. 

1019. Add* Annotations :-^A8 (1) Consd. Broome 

v. Agar (1928), 138 L. T. 698 ; Lockhart v. 
Harrison (1928), 139 L. T. 521. 

1082. Add. Annotation : — Consd. Broome v. Agar 
(1928), 138 L. T, 698. 

1045a. .] — Pltf., a chauffeur, brought an 

action for slander against his former mistress, 
complaining that she had falsely alleged that 
he gave joy rides in her motor car. 
Deft, pleaded justification. The jury found 
that deft, had uttered the words complained 
of, but that they were not defamatory of 
pltf. : — Held : the question of libel or no 
libel was peculiarly a question for the jury, 
& it was only in the most extreme cases that 
the judge should allow his view to overrule 


that of the constitutional tribunal. — Buoome 
V. Aoar (1928), 138 h. T. 698 ; 44 T. L. E. 
339 C. A. 

AnvotatUm : — ^Folld, Lockhart v. Harrison (1928), 139 L. T. 

621. 

1045b. .] — In a libel action, where the words 

complained of are not of necessity defama- 
tory, & the question of libel or no libel has 
been properly left to the jurj^ the verdict 
arrived at by them that the words were not 
defamatory must stand. 

It is not true to say that a juiy’s verdict 
in these circumstances can never bo tissailed. 
A plain & obvious defamation incapable of 
any innocent explanation, if found by the 
jury to bo non-Ubelloos, would certainly be 
set aside (Loud Buckmaster).— Lockhaut 
V. Hahiuson (1928), 139 L. T. 521 ; 44 
T. L. E. 794, H. L. 


Part V. — Publication. 


1069. A dd. Annotations : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. N.F. Osborn v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 220. 

1084. Add. Annotation : — N.F. More v. Weaver, 
[1928] 2 K.B. 520. 

1084a. .] — (1) If a business com- 

munication is privileged, as being made on a 
privileged occasion, the privilege cov(*rs all 
incidents of the transmission & treatment 
of that communication which are in accord- j 
ance with the reasonable & usual course of 
business ; & it is in accordance with the | 
reasonable & usual course of business for a 
business man to dictate his business letters 
U) a typist, even although these letters 
contain statements defamatory of a third 
person. 

(2) SemtfJe {per Scrutton & StESSER, 
L.JJ.) : Where a document containing 
defamatory statements is published by being 
read out to a third person, or where the 
publication of the defamatory statement is ; 
to a clerk to whom it is dictated, the com- \ 
munication in either case amounts to slander ! 
& not to libel. ! 

Semble (per Greer, L.J.) : Such com- i 
munication amounts to libel. — Osborn v. i 
Boulter (Thomas) & Son, [1930] 2 K. B. ! 
228 ; 99 L. J, K. B. 660 ; 143 L. T. 460, j 
0. A. 

1085. Add. Annotation: — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

1086. Add. Annotaiion : — Refd. Qottliffe v. 

Edelston, [1930] 2 K. B. 378. j 

1087. Add. Annoiaiions : — As to (1) Refd. Smith v. \ 
Schilling, [1928] 1 K. B. 429. Generally^ j 
Refd. Martin r. Benson. [1927] 1 K. B. 771. I 

1104. Add. A'tmotaiions : — As to (2) Apld. Brad- i 
streets British, Ltd. v. Mitchell (1932), 18 
T. L. E. 670. Refd. The Edison (1931), 147 
L. T. 141. * 


next to decide whether it Is as a i 
question of fact, i.e. whether an 
ordinary man lilccly to read the article 
would understand it in the sense 
aileged by pltf. — Subhab Ohandka 
Bose v. Knight & Sons (1928), 

I. L. B. 66 Calc. 112l.-~IN0. 


1104a. — -^.1 — A contract between a mercan- 

tile inquiry agency, which furnishes reports 
on the financial stability of cos., firms, & 
persons engaged in trade, & a trading co., 
l>rovidmg that all inforniation. Xumished by 
tlie agency to its subscriber, the trading co., 
is supidied in strict confidence for the exclusive 
use of the subscriber in the subscriber’s 
business, & that the subscriber shall indemnify 
tJie agency in respect of any loss or damage 
which it may suffer or incur from the breacli 
by the subscriber of any of the conditions 
of the contract, is not void as being against 
l^ublic policy on tlie ground that the funda- 
mental element of the contract is the desire 
on the part of the agency to protect itself 
against the risk of actions for libel resulting 
from repoiis issued by it to subscribers. If, 
however, a subscriber does disclose infomia- 
tion supplied by the agency with the result 
that the agency has to pay to a third party 
damages for a libel on that third party con- 
tained in the information in question, no 
special damage being suffered by the third 
paity, the only damages recoverable by the 
agency from the subscriber in an action for 
broficb of contract are nominal dfiniages, the 
rausa causans of the liability to pay damages 
being the unlawful act of the agency in i>ub- 
lisbing a libel ^ tlu' disclosure by the sub- 
scriber being only the causa sine qua non. — 
BrADSTKEF/PS BiUTISH, J.TD. V. Mitoheli. 
(1932), 48 T. L. B. 670. 

1120. Add. A'unoiaUon : — Consd. Bottomley v. 
Woolwortb ^ Co. (1932), 48 T. L. R. 521. 

1122. Add. Annotation: — Consd. Bottomley v. 
Woolwortb iVs Co. (1932), 48 T. L. K. 521, 

1124a. — .] — Considei-ation of the responsi- 

bilities of persons who distribute magazines 
containing a libel not written by themselves. 
— Bottomley v. Woolwortii (F. W.) 
Co., I/TD. (1932), 48 T. L. R. 521, C. A. 

1084 Vi. .1— Haix V. 

Geiobr (B. C.), [19291 4 D. L. 11. 420 : 
3 W. W. K. 80.— CAN. . 

PART V. SECT, 1, SUB-SECT. 3.~^A. 

1106 iii, ,1 — Harkins c. Doney 

(1888), 17 O. II. 22.— CAN, 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (0) i. 

1084 V. — — Greenan 

V . Minneapolis Thrkshino Maoiune 
C o. & Chbistianben (Alta.), [19291 4 
D. L. II. 601 ; 3 W. W. R. 216.-~CAN. 
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1168. Add, Annotation : — Consd. Osborn v. Boulter 
(Thomas) & Son, [19301 2 K. B. 226. 

1177. Add,* Annotatimi : — Held. The Fagernes, 
[1926] P. 185. 

1201a. As to source ot information — Libel by 

trade protection society.] — Defts., an assocn. 
of traders formed for the purpose {infer alia) 
of supplying information to its members, 
issued a report in which appeared an inquirj^ 
as to the address of pltf. Pltf. sued defts. in 
respect of this publication, alleging that by 
it defts. meant & were understood to mean 
that he had moved from the address where 
he had resided for eight years, & where he 
still resided without leaving any indication 
of his movements, with the object of avoiding 
payment of his debts. Defts. denied the 
innuendo & pleaded that the words were 


published on a privileged occasion & without 
malice. Defts. by their particulars stated 
that a member of their assocn. made an 
inquiry with regard to pltf., & the secretary, 
in pursuance of his duty to further the 
objects of the assocn., instructed their inquiry 
officer to inquire for pltf., & that the inquiry 
officer was informed that pltf. had left, dc 
thereupon defts. in the honest belief that 
this was true published the information for 
the benefit of the members. On an applica- 
tion by i>1tf. for further & better particulars ; 
— Held : defts. were bound to give further 
particular’s to enable pltf, to test the question 
whether the inquiry was made by a member 
of deft, assocn. — Elkington r. London 
Assocn. fob Protection of Trade (1911), 
27 T. L. Ji, 329, C. A. 


Part VI.- 

1245. Add, A nnotation : — Refd. Oodman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

1302a. Imputation as to disclosure of confidential 
information — By solicitor — Proof of dis- 
closure of communications made by clients 


-Defences. 

to solicitor.] — ^MoouFi v, Terrell (1833), 4 
B. & Ad. 870 ; 1 Nev. & M. K. B. 559 ; 110 
E. K. 683. 

Annotation : — Refd. Taylor v, Blacklow (183G), 3 Blxig. N. C, 
235. 


PART V. SECT. 1. SUB-SECT. 3.~< 
C. (a) ii. 

1134 iv. .] — VrimA 

facie the person who is the “ declared 
printer ’’ of a new'spaper is responsible 
for everything that is printed in it. 
He can, however, escape liability by 
showing that he was absisnt bonA 
fide, that is, not wMth the purpose of 
evading responsibility, when a par* 
ticular aitlele complained of was 
printed. But if he does so, he is liound 
to give evidence as to who the actual 
printer of the paper in his absence was. 
— H.VK SwARtn* V. Muhammad Siraj 
(1328), 1. L. n, 50 All. 80U.— IND. 

PART V. SECT. 1, SUB-SECT. 4. -A. 

sg. Effect of course of triai ,] — Where 
a deft, enters upon his defence at the 
trial, although pltf., by reason of the 
failui-o to pi'ove some cHsential issue, 
ha.s not yet made out a prt/ad facie 
case, 6c deft, makes out that issue, it 
enuit'fcj to the benelit of pltf. & supports 
the notion. Ou an appeal by defts. 
from a judgment against them for liiiel, 
defts. contending that publication had 
not been proved nor, as held by th<' 
trial judge, admitted in the pleadings : 
— Held : all parties were bound by the 
course of the tiial be there was no good 
ground for disturiiing the verdict. — 
Patching r. Uowaktu, fl930J 3 
W. W. R. 123 ; 4 D. L. II. Is.- : 43 
B. C, J{. 108 ; aff(/„ [1330] 2 1), L. R. 
776 ; 1 W. W. R. 535.— CAN. 

8h. Admission — Wtiai (wumnts io.\ 
— In an action for slander or libel an 
alteniative plea of justification which 
also denhis that the words complainwl 
of or any wonts wore spoken of pltf. 
by deft, is not an admission of the 
publication of the slander ; be the tiial 
judge may permit the plea to be with* 
drawn at the trial. — Nagy r. Wrbd, 
[1330J I W. W. R. 357 ; 2 D. L. R. 
234 ; 24 S. L. R. 263.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 

B. (b). 

sj. Notice under Libel d? Slander A (it 
S. 8.1 — SKNTlNEL-REVIliW CO. V. ROBIN" 
SON, (132714 I). L. H. 232 : ttl O. L. K. 
62; nf«ff.,U92s] 3 B. L. R. 37; I1328i 
b.C. B. 852.— CAN. 

PART V. SECT. 2, SUB-SECT. 1.— A. 

sk. W ords ocerheard by third jmriy.i 

—There is publication of a slander if 


i Iho dofamatoiy’ words arc overheard 

* by a tidrd per-son regardless of whether 

1 the utterer know of Ills presence or not. 
1 — Grand Y r . McNicol, 113313 1 

; W. W. R. 814 ; 3 1). L. U. 264 ; 33 
[ Man. L. R. 442 ; affd., 110321 1 
D. L. R. 225 ; 119311 S. C. R. 690 — 
I CAN. 

* PART V. SECT. 2, SUB-SECT. 2.— 

I A. (d). 

I si. Inquiry under Combines Investiga- 
tion Act ,} — A Gonir. appointed l)y the 
Crow'u under the authority of Coin- 
biiu'.s Investigation Act, 1327, & of 
ln«]uiries Act, 1327, to conduct an 
inQui’y & investigate tho busine.ssijs of 
! certain orgauJ6ation.M, is entitled to the 
I same protection as if he was a judgcj 
of n ct., the oorosion being absolutely 
privileged. — D’CoNNOii v, Wai.dron, 
(13321 S. (’. H. IS3 ; 1 1), lu U. 1S3.— 
CAN. 

PART V. SECT. 4, SUB-SECT. 1. 

q i. .1 — Irish People’s 

Assurance Society v, Dublin City 
Assurance Co., Ltd., 11928) I. R. 
204 ; on appeal. 11 323 J I. K. 25. — IR. 

q ii, Days of publication .] — In 

an action for libel based ou the circu* 
latioii of a certain iiotition to the 
Minister of Justice in the months of 
Nov. & Dec. prior to tho bringing of 
the action, one of defts. moved to 
strike out tlie statement of claim 
because of pltf.’s failure to fui’nJsh as 
required by an order for particulars 
the particular days in those months 
on which tho publication was allegeti 
to have taken place : — Held : the 
order was in this respect too wide & 
the motion was dismissed wdthout 
costs. — Peck v. I^a Valley (Alta.), 
[1323] 2 1), h, it. 370 ; 1 W. W. R. 
873.— CAN, 

sm. DublimiUm to specified person 
must he 7 deaded,]—-lTi on uetiou for Ubcl 
the slateinent of claim alleged publica- 
tion but did not state the person to 
whom publication was made. No 
pni'tlculais ivero asked for, & at the 
trial pltf., without objection, gave 
evldoruuf of publication to deft.’s 
stenographer. At tho end of the tiial 
the judge said ho would hoar applica- 
tions to amend, but coimsel for deft, 
thi n said he did not wish to amend & 
relied on his preliminary objection 
that, Binco publication to a third 

6 


jKTKon was not pleadi’d, the statement 
of clainj disclosed no cause of action. 
'J'ho ju(lg(‘ agreed with Ibis contention 
& dismiss(nl the action. Pltf, appealed : 
— JJtld. : tho appeal Hlmiild i)e allowed 
be judgnunt go for pltf. tor tlie amount 
of (lainagcH the trial judge would have 
allowed had ho given judgment for 
pltf. — H all v. Geiger, U3301 2 

W. W. R. 790 ; 3 I). L. R. 644 ; 42 
B. 0. 11. 3.35 ; revsg,, [13231 4 I). J.. R. 
420 ; 3 W. W. R. SO; 41 B. C. li, 
481.— CAN. 

! 

j PART VI. SECT. 1, SUB-SECT. 2.— A. 

i sh. Where libel divisible. I ~0'C\h- 

) LAGHAN V. Thomson V. C. &: Co., 

I tl928J C. (Ct. of Sess.) 532.— SCOT. 

j PART VI. SECT. 1, SUB-SECT. 3.— A. 

j 1274 ii. .] — Under a plea of 

1 justittcjation the onus lies on deft, to 

I prove that each defamatory statement 
to which tho plea Is pleaded, is true & 
for tho public benelit by reason of tho 
facts set out in the plea which facts 
cleft, is also liound to prove, & upon 
failure to prove any one of these 
matters the plea fails, — M utch v, 
Hlkeman (1328), 29 H. R. N. S. \V. 
125 ; 40 N. 8. W. \V. N. 52.— AUS. 

PART VI. SECT. 1, SUB-SECT. 3.— 
B. (b). 

1282 1. Oencral rule — Same strictness 
of proof rrfiuired as cm indictment .] — 
Mays v. Deuerners (Sosk.), 11323J 4 
D. L. li. 771.— CAN. 

sj. Newspaper article imputing dis- 

honesty — Admission by plaintiff of 
scj'iutl misccmduci.] — Maling v. S. 
BKNNEVr, Ltd. (1328), 29 8. R. 

N. 8. W. 280 ; 40 N. 8. W. W. N, 113. 
—AUS, 

PART VI. SECT. 1. SUB-SECT. 8.— C. 

sk. Unreasonable verdict — Set aside.] 
— Wherti tho jury found that the 
words complained of, if defamatory, 
were true, & on appeal It was admitted 
that some of the allegations were 
untrue: — Held: tho verdict was such 
an one “ as no jury could have foimd as 
reasonable men/* & should beset aside, 
& a new trial had. — Rope v, Smi'th’s 
NKWsrAPEits, Ltd. (1927), 27 S. R. 
N. S. W. 313 ; 44 N. S. W. W. N. 87, 
P. C.— AUS. 
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1310. Add* Annotation : — Refd. Godman i’. Times 
PubJishing Co., [1920] 2 K. B. 273. 

1313. Add. Annotation Consd. Oodman v. Times 
Publishing Co., 11920] 2 K. B. 273. 

1317. Add, Annotation :■ — Apld. Godman v. Times 
Publishing Co., [1920] 2 K. B. 273. 

1318a. As to witnesses to be called.] — E mden v. 

Burns (1894), 10 T. L. 11. 400. 

1329. Add. Armofations : — As to {I ) Refd. More v. 
- Weaver, [1928] 2 K. B. 520. Asia (2) Refd. 
Hearts of Oak Assurance Co. v. A.-G. (1931). 
47 T. L. R. 579. 

1339. Add. Annotations : — As to (3) Refd. Collins v. 
Whiteway, [1927] 2 K. B. 378. Generally, 
Refd. Hearts of Oak Assurance Co. v. A.-C. 
(1931), 47 T. L. R. 579. 

1341. Add. Annotatiom : — As to (1) Apld. Veal v. 
Heard (1930), 40 T. L. R. 448. Refd. 
Bottomlcy v. West Derby Assessment Com- 
mittee, etc., etc. (1931), 47 T. L. R. 408. 

1345. Add. Annotation : — Consd. Chapman r. Elles- 
mere (1932), 48 T. L. R. 309. 

1346. Add. Annotation : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. 

1347. Add. Annotations : — Refd. Collins r. White- 
way, [1927] 2 K. B. 378 ; Hearts of Oak 
Assuranco Co. v. A.-G. (1931), 47 T. L. R. 
579. 

1347a. Court of referees — Under Unemployment 
Insurance Act, 1920 (c. 30).] —A ct. of 

referees, const it.ut(‘d under ilu' above Act 
& the regulations thereund(‘r fur the purpose 
of deciding claims made upon the uiicm])loy- 
ment insurance funds, is a ct. discharging 
adininist-rat ive duties only, communications 
made to that- ct. arc not abs(»Iutely privileged, 
as would bo the case if they were made to a 
judicial body in the discharge of its duties. — 
Collins v. White way { Henry) A (k)., 
[1927] 2 K. B. 378 ; 90 L. J. K, B. 790 ; 137 
D. T. 297 ; 43 T. Ji. K. 532. 

Annotation :--Consd. Ilf'aitb of Oak AshuraiKT Co. i\ A.-G, 

(lorii), 17 T. L, n . 07y. 

1374, Add. Annotatioi : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. h. R. 
579. 

1395. Add, Annotation Held. De Freville r. Dill 
(1927), 9t) L. .1. K. B, 10,3(>. 

1407. Add. Annotation : - Refd. More v. Weaver, 
[1928] 2 K. B. 520. 

1429. Add. Citation : L. T. 280. 


1446a. -.] — To constitute a communication 

made on a privileged occasion there must he 
a legal, moral, or social duty to make the 
communication, as well as an interest in the 
recipient to receive it, & the question, which 
is for the judge & not the jury, whether such 
a duty exists depends on the circumstances, 
the nature of the information, & the relation 
of the recipient & the informant. 

One B., the foreign manager of a co. which 
carried on business abroad, but was in 
voluntary liquidation, wrote to deft., who 
was a director & was also the liquidator of 
the CO. in England, a letter containing gross 
charges of immorality, drunkenness, & dis- 
honesty on the part of pltf., who was the 
managing director of the co. abroad. Deft, 
wrote in answer that ho had long suspected 
the pltf. of immorality, Sc asked B. whether 
he could obtain a sworn statement of the 
matters disclosed in his letter from the 
persons mentioned therein as his informants, 
adding that it might “ even be necessary to 
bribe ” them, Sc that he understood that one 
of them was “ a woman of the lowest type on 
earth — a prostitute all her life ; that pltf.^s 
wife was aii old friend of his. Sc that he would 
be unfair to an old friend if lie did not place 
the facts before her, but that without a 
sworn state me nt be would not speak. With- 
out obtaining any corroboration of the 
allegations in B.'s letter, Sc without com- 
municating with pltf., deft, showed B.^s 
letter lirst U) S.. the chairman of the board 
of directors Sc- the largest shareholder in the 
CO., k then to i)ltf.’s wih*. The allegations 
in B.’s lett/er were unfounded, but deft, 
believed them to be true: — Held: (1) the 
Iiublications to S. & B. were made upon 
privileged occasions, but the publication to 
the j>ltf.’s wife was not upon a privileged 
occasion ; (2) in the circumstances relating 
to the publications to S. & to B. & to pltf.’s 
wife there was evidence of malice w^hich ought 
to be left to a jury. — Watt v. Longsdon, 
[1930] 1 K. B. 130 ; 98 L. J. K. B. 711 ; 142 
D. T. 4; 45 T. L. R. 019; 73 Sol. Jo, 544, 
0. A. 

1455. Add. Annotation : — A/? to (2) Consd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

1457a. .] — Watt v. Longsdon, No. 

1410a, a7Ue. 

1460. Add. Arinotation : — A.*? to (3) Consd. Minter 
r. Briest, [1930] A. 0. 558. 


PART VI. SECT. 1, SUB-SECT. 4.— A. 

k i. If (loft. docB not in liiri 

)lea of ju«tift(jatlon state the specific 
acts or instances on which he relies, 
ho must do so in his partlciilai-s. — 
Barnes v. Pykes (Man.), 1192(1] 3 
W. W. R. 476.— CAN. 

k ii. .] — Burnes Pykes 

(Man.). [1927] 1 1). L. 11. 282.— CAN. 

m 1. .j— B ohsv V. National 

Press, Ltd., 11930] l W. W, K. 038 ; 
2 D. L. R. 1003.- CAN. 

PART VI. SECT. 2, SUB-SECT. 2.- 
A. (b). 

jjj Under MunicipcU Art, 

n. S. a., 1914 (c. 192).}— ihxoN r. 
0 ’Oali.aouan (1927). CO O. L. K. 76.— 

CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— 
A. (c) ii. 

1368 V, .] — Nmso Nabay'an 


SlNdii r. R. (192G), I. L. R. G Pat. 224. 

— IND. 

1358 vi. MiR Anwaukudin 

V. Fatjitm lUi Aridi.s (192G), I. Ij. K. 
50 Mad. G67.— IND. 

1368 vii. .]— M. Banerjee v. 

ANUKIL CnANDRA MlTUA (1927), 
1, 1.. R. 55 Calc. 85.— IND, 

PART VI. SECT. 2. SUB-SECT. 2.— 
A. (c) iv. 

d i. -J — IJeld : whore criminal 

proceedings arc taken fur defamatory 
statements alleged to he made by 
parties to judicial proceedings in 
allldavits filed bj- them, the accused 
oiinnot claim the protection of the 
English rule of absolute pririlo^, Sc 
if tlie statcraeut^ are in fact defama- 
tory, the accused can protect himself 
duly under one of the exceptions to 
Indian Penal Code, 6. 499 . — Mull 
Chand v. Buga Singh (1930), I. L. H. 
8 Ran. 359.— IND. 


PART VI. SECT. 2, SUB-SECT. 2.— 
B. (a). 

1414 ii. ^Vords spoken by a 

member of I’arliament in l^arliament 
are absolutely privileged ; the ct. has 
no jmisdiction to entertain an action 
In respect of them, & will, upon 
motion, set aside the writ of summons 
& statement of claim in such an action. 
— Dillon v. Bai.four (1887), 20 

L. R. Ir. COO.— IR. 

sg. lirport in course of official duty — 
Police oliUrr.y-A report on a fellow 
officer, made by one police officer to 
another In the course of his official 
duty, is absolutely privileged & cannot 
1)0 made the subject of an action for 
libel.- GinnoNS Duefkll (1931), 48 
N. P. W. W. N. 219. -AUS. 

PART VI. SECT. 3, SUB-SECT. 1. 

1437 i. General rwie.l—PAi’iKC) v. 
Leader Publiriung Co., (19261 3 
D. L. R. 68 ; [1926] 2 VV. W. tt. 268; 
20 Sask. L. R. 449.— CAN. 



Cfases 1466a~1626 . English and Empikb Digest Supplement, 


1466a. — Watt v. Longsdon, No. 

1446a, ante, 

1466b. -.I— In an action for defamation 

it is for the judge & not for the jury to decide 
whether an occasion is pri^dleged or not, & 
the question of express malice, which destroys 
the privilege, if it is qualified privilege, ought 
to be put to the jury only tifter the judge has 
ruled that the occasion is privileged. — 
Minter V. Priest, [IHSOI A. 0. 558 ; 99 
L. .T. K, B. 391 ; 143 L. T. 57 ; 46 T. L. K, 
301 ; 74 8ol. Jo. 200, 11. L. 

ui/mot/ium Refd, Harris i*. Harris (1930), 47 T. L. H. l.'i. 

1470. Add. Annofafion : — Retd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

1485. Add. Amtotatio7i : — Consd. Osborn v. 

Boulter (Thomas) & Son, [1930] 2 K. B. 226. 

1486. Add. Aimotaiion : — Apld. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 220. 

1487. Add. A7molatio7i : — Consd. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

1489. Add. AmioUitlon.^ : -As io (1) Consd. (,4iap- 
man v. Ellesmore (19,32), 18 3'. B. 11. 309. 
As to (1) Apld. Watt r. lamgsdoii (1920), 98 
h. J. K. B. 711. Consd. Osborn r. Boulter 
(33ionias) Sc Son, (1930J 2 K. B. 226. 

1500. Add. Annotation : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1520. Add. Annotation : — Consd. Wattv. Longsdon 
(1929), 98 L. J. K. B. 711. 

1521. Add. A n7(oiaiio7}s : — Consd. Watt v. Longs* 
don (1929), 98 L. J. K. B. 711. Refd. llardio 
A J.ane v. Chilton (1927), 96 L. J. K. B. 1040 ; 
Tolley V. Fry J. S. & Sons, Ltd. (1929), 46 
T. L. R. 108. 

1526. Add. Annotation : — Refd. Collins v. White- 
way, [1927] 2 K, B. 378. 

1539. Add. Annotation : — Consd. Watt v. I^ongsdon 
(1929), 08 L. J.K.B. 711. 

1545. Add, Annotations : — Consd. Minter v. Priest, 
[1929] 1 K. B. 655 ; Watt v. Longsdon (1929), 
98 1 j. j. Iv. B. 711. Refd. Cliarnnan r. 
Kliesniere (1932), 18 'J\ L. ll. 309. 

1550. Add, Aimotaiion: — As io {!) Apld. Watt 
Longsdon (1929), 98 L. J. K. B. 71 1. 


1556. Add, Anm>tation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 376. 

1679. Add. Annotations : — Consd. Minter v. Priest, 
[19301 A. C. 668. Refd. More v. Weaver, 
[1928] 2 K. B. 620. 

1579a. -.] — Communications passing 

between a solr. & his client, on the subject 
upon which the client has retained the solr., 
4fc which are relevant to that matter, are 
absolute^ privileged. — More v. Weaver, 
[1928] 2 K. B. 620 ; 140 L. T. 16 ; 44 T. L. R. 
710 ; 72 So. Jo. 656, C. A. 

Annotation: — Consd. Minter ti. Prient, [19291 1 K. B. (165, 

1592. Add. Annotations : — As to (1) Refd. Hearts of 
Oak Assurance Co. v, A.-G. (1931), 47 
T. li. R. 579. Generally, Refd. Collins 
Wluteway, [1927] 2 K. B. 378. 

1594a. Regarding solicitor employed by 

body.] — Lawrence v. Hall (1028), 72 Sol. 
Jo. 87. 

1596a. Communication to clerk to justices — Objec* 
tion to grant of moneylender’s licence,] — 

A letter written to a justices* clerk in 
response t^o a public notice of an application 
t-o the justices for a certiilcate for a money- 
lender’s licence is not absolutely privileged 
in a libel action by the moneylender against 
the writer of the letter, but the occasion on 
which such a letter is sent is a privileged 
occasion. Sc pltf., in order to succeed, must 
prove malice on the part of deft. — Veal v. 
Heard (1930), 46 T. L. R. 448. 

1597, Add, Annotation : — Refd. Hearts of Oak 
Assurance A.-G. (1931), 47 T, L. JL 

579. 

1608. Add. Annotations: — As io (i) Refd. Tolley 
V. J. S. it Sons (1929), 46 T. L. R. 108 ; 
Minter #?. Priest , [1930] A. (J. 558. Generally, 
Consd. W att v. Longsdon (1929), 98 L. J. K. B. 
711. Refd. (’hapman r. Kllesiuere (1932), 18 
T, L. B. 309. 

1615. Add. Annotation : — As to (1) Refd. Watt v, 
Longsdon (1929), 98 L. J. K. B. 711. 

1626. Add, Annotation : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K, B. 711. 


PART VI. SECrr. 3. SUB-SECT. 3.— 
A. (a). 

1500 viii. — .j -Thf underlying' 
prlnoiule oii wlijrdi is foundi'd T'fo- 
tectioii fnr a coimnunicalioii of,henvis<* 
anUonable uh dffaniatory. u Mi<i 
fODimon & Wflfart- 

soc'iuty,” 'I'ho <''»inmuniccttion id only 
protootod wb“n it. is fuitly wnminti-d 
by yonie reasonabb' r)f*fasb»n or 
exigency, & wlicn made in di.s<dian^e 
of some public or privato duty such as 
would be reeogni.sod Py people of 
ordinary Int.elligt-nce moral inincipJor', 
or is fairly made in the legitimab' 
defence of a person's own iuiercstb. 
ll Is not riufllcient Ibat tbe person 
maJdng the star onion I beJicves, bonestly 
not without homo ground, Diat tbe 
duty or interest exists. There must, 
ill fact, be such a duty or interest- 
as, under ail the circiiinstaneo, 
warrants the communication.— H aij.h 
r MrrcHKLP, 2 D. L. K. 97; 

11928] S. C. II, 125.— CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— 

A, (c) V. 

• Vi. - .i-IvMUMUNS t. 

1. In 121.-S. AF. 

PART VI. SECT, 3. SUB-SECT. 3.— ! 

A. (c) vii. ' 

1580 iii- — - - — .J- solr., m 

correKpondJng with tldj-d iiart-ieH, is in 


no bette.r position than his client. He 
is not free to write everything Ida 
client may suggest or state. He is 
bound to exclude from his letter auy- 
tliing defamatory that 1» not I’elevant 
to the tiemhion. — M’K eooh r, (PBiurn 
Mokax, [19271 I. R. 34«.— IR. 

PART VI. SECT. 3. SUB-SECT. 3,— 
A. (c) ix. 

e i. - - fiy me'mhfir.]- -A croiu- 
muineaiion made to ;i city comicil by 
a inember theivof while the .‘subject 
t»f the policing of the city was ta'Inpr 
diseuHsed at a meeting of the council 
lield, in an action for .slander, to have 
been made on a privilegtxl occasion. 

r. GAtT.MANX, !J92.S) .3 

D. L. 11. 187 ; (192SJ 2 W. W. R. 713. 
— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
A. ( 0 ) xil. 

o 1. -.] — A public political meeting 

in not a privileged occasion. — B ureau 
r. Oampbeu.. (19281 3 D. L. R. 907 ; 
11928] 2 W. W. R. 535.— -CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— 
A. (c) XIV. 

si. Statement as to minisUr*s condtici 
— li)/ otic ehnreh. office holder to another 
--Vccasiun prMeged.] — ^ Knapp v. 
i McLkoi), [19261 2 D. L. R. 1083: 58 
' O, L. R. 6«5.— -CAN. 

8 


sd. SfoUnu'nt at public meei\nu—As 
io aftifudr of 7icvspapc.r—l{clniin{f to 
expendiivre public fuiuts.j — Roueht- 
HON V. MrBiiiUE, [1931] 4 D. L. R. 
132. -CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— B. 

1631 vi. .] — To clothe an ooca« 

slon with privilege on the groimd of 
common intorest, the common Interest 
must be. in the Bubject'mottcr of 
the communication complained of. — 
Sapiro V. Lkadek PuBLisniNd Co., 
[192n].3D.L. R. 68 ; [19261 2 W.W. R. 
268 ; 20 Bosk. L. R, 449.— CAN. 

sm. Sfotementare/tertingon 7 rmsionarp 
apjicalinu for funds— To rommiitec 
formed to aid appeal. \~~lB.AYT'onD v. 
Forrester-I'aton, [1927] S. C. 740. — 
SCOT. 

sg. Stair mnd rejlcctiny on doctor 
li}/ nurse tit insurance company. \ - 
nurrte erujiloyed by deft, societj' to 
pays caJL on oiling policyholders Adalted 
a Mrs. B., whose child w as insuted with 
deft, society, & another woman, wdio 
bad no interest In the society, was 
proBent during that visit. Mrs. B., 
appeared very 111, & tbe nin*HC diagnosed 
tbe case as one of diphtheria althotigh 
informed by Mrs. B., that her doctor 
was attending her & treating her for 
a less serious complaint. The nurse 
asked for the name of the doctor Sc 
the paiiout gave iiJtf.'s name, whore- 



Vd. XZZn.— Libel and Slander. Cases 1635— 1847a. 


1636. Add, Annotation: — As to (1) Consd. Chap- 
man V , Ellesmere (1982), 101 L. J. K, B. 870. 

1638. Add. Anjiotation Refd. (Chapman v, Elles- 
mere (1982), 48 T. ij. II. 809. 

1638a. .] — Thomas Withers & Sons, 

Ltd. V . Samuel Withers & Co., Ltd. (1926), 
44 B. P. C. 19. 

16381 ). .] — jAn advertisement in a pnhlic 

paper, strongly r<ifloctmg upon the characXer 
of an individual wIjo has been declared 
bkpt. is libellous, although published with tlie 
avowed intention of convening a meeting of 
the creditors for the jiurpose of consulting 
ui)on the measures proper to be adopted for 
their owti security if the legal object might, 
luive been attained by nutans less injurious. — 
Brown v. Ckoome (1817), 2 Stark. 297 ; 171 
E. B. r)r>2. 

Annotation:— Consd. Chapman r. Klloflniere, [1032] 2 K. B. 

431. 

1642. Add, Annotation : — Refd. Watt v. Longsdon 
(1929), 98 L. jr. K. B. 711 . 

1654a. Report of decision of domestic tri- 

bunal. I — in my judgment any one wlio knows 
that a man has been convietc‘d of larceny at a 
criminal trial before a ct. of competent 
jurisdiction is entitled to say, without being 
used for slander or libel, that that man has, 
in fact, been convicted. It seems to me thaX 
also in the case whej’c a man submits to a 
domestic tribunal, any pCTSon is entitled 
t o record tbc fact that that domestic tribunal 
decided against him. Tf it is a question rela ting 
to a se.hool, a boy is proj^erly ex)>ellod by 
the conj potent authorit/y, 1 think that any one 
can say, without being sued for slander or 
lib(*l, tJiat t he boy was, in fact, expelh‘d. TJie 
same thing would apply to expulsion from a. 
club. Wiieu a man subjects himself to a 
domestic tiibuual lie must bo in exactly tJie 
sanit^ ])osition as regards complaining of a 


ecord of tliat domestit'^ tribunal as every 
citizen wlio has to submit himself tn.) the 
lawful t-riliurials of the country (Gi?eer, 
Ij..T.). — (VJOKSOK r. 11 ARE WOOD, [1982 j 2 

K. B. I7S, u. ; 101 L. J. K. B. 391, n. ; 140 

L. T. .750, n., C. A. 

Annotaliou : — N.P. Chapman v, Ell(*siner(\ [1032] 2 K. B, 
431, 

1654b. — To what publications privilege 

applicable.] “Chapman Eiuemmioije (TiOPD), 
No. 107fr, fmtr. 

1654c. — - Assent to publication.) — ChiAP- 

MAN r. Ellesmere (Lord), Xo. 107c. ante. 

1661. Add, Annotation:- — Refd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. 

1662. Add. Annokition : — Refd. Hearts of Oak 
Assurance Co. v, A.-G. (1981), 47 T. L. li. 
579. 

1665. Add. Annotation : — Refd. Hearts of Oak 
Assuraiico Co. r. A.-G. (1931), 17 T. L. K. 
579. 

1666. Add. Annotaiioyi : — As to (1) Consd. Hearts 
of Oak Assurance Co. v. A.-G. (1931), 47 
T. L. R. 579. 

1667. Add. Annoialioyi : — Generally Refd. Hearts 
of Oak Assurance Co. v. A.-G. (1931), 47 
T. L. li. 579. 

1690. Add, Annotation: — Refd. Hearts of Oak 
Assurance Co. v, A.-G. (1931), 47 T. L. R. 
579. 

1699. Add. Annotation : — A.s‘ to (1) Refd. Mac- 
kenzic-Kennedv v. xVir t.’ouneil, [1927] 2 
K. B. 517. 

1735. Add. Annotation : —Refd. Jlroome v. Agar 
(1938), 18S J.. T. 698. 

1739. Add. Annotation : — As to (1) Apld. Burton v. 
Board, [1929] 1 K. B. 301. 

1847a. .]*-nAVARD V. Corbett (1899), 

15 T. L. Tl. 222, C. A. 


npcni Iho nm'rio w-is allcjfcd to have 
ntienxl the folinwiny: words ; “ Oh, 

him 1 Like a. f('\v more <»f )iis rsiisos ! 
I have never had the jilcasuro of ineet- 
injr Dr. It. ]jut when 1 son turn 1 will 
tel! liiin what I think of him”: — 
fTrld : assun^in^^■ thal she nt Un-ed the 
words fomplained of, tke inirse was 
actiin? witljjn the scope of her cinidoy- 
niout ; the oeeasioii Mas i)ri\ il(‘p:ed «5s: 
the fact, t fiat they were spoken in the 
presence' of a pei*s(»n liavin^r no coinnion 
Interest. dj<l not destroy the pri\iJefro, 
[irovided they were spoken () 0 )hj fide \ 
without nialiee. — IUiuauds v. Ars- 
'I"K\LASIAX 'J’F.MPF.nANOK & (tKXKUM. 
MITTUAL LiFK AS.si;kaX('K .“-idCIFTY, 
J/ru., [1931] N. Z. L. 11, N.Z, 

PART VI. SECT. 3, SUB-SECT. 3.— C. 

1649 xii. — Henn r. Smith 

(1912], 11 K. L. H. 1 ; 0 1>. h. K. 18. - 
CAN. 

PART VI. SECT. 3, SUB-SECT. 4.— 
B. (b). 

sn. Puddiely heard before a Court of 
Jiisiiee — Libel tP Slander Acf^ 11. S. O. 

J'JH.] — OoWTE r. Jv<>BlNlS 4 )N, ID >281 

3 D. L. il. 770 ; 02 O. L. li. 351.- CAN. 


PART VI. SECT. 8, SUB-SECT. 4.— 
B. (c). 

80 . Publication of exhilnt — Privi- 
hffect .] — BuTLKTt V. Saskatoon Star- 
Phcentx. Lit). (Soak.), [1929 J 3 
W. W. 11. H72: 11930] 1 D. L. H. 
1009 ; 21 S. L. 11. 2S3.— CAN. 


PART VI. SECT. 3, SUB-SECT. 4.— 
B. (d). 

8p. Under LUtel Slander Act.]-^ 
Hansen v, Nuooet;pitblisheRs, Ltd., 


[1927] 4 D. L. U. 791 ; 01 1). L. H. 
239.— CAN, 

sq. .1 — Sentinel -Review Co. r. 

ItORINSON, 11927] 4 I>. L. U .232 ; 01 
O. L. R. G2.--CAN. 

PART VI. SECT. 3, SUB-SECT. 4.— 
B, (e) i. 

1678 ii. .] — Hughes r. S(^n 

ruRLisHiNG Oo. (1025), 35 B. C. R. 

422, “CAN. 

PART VI. SECT. 3, SUB-SECT. 4.— 
B. (e) ii. 

1698 i. — ■ — Pvjiort of jndonunt 
alone.] Drxc'AN c. Askck’IA'J'ED Scot- 
iisH NEWsrAFEUs, Lth., [1929] S. C. 
un. of Sesb.) 11.— SCOT. 

g i. - - .1 A repolt of itroecediiiyh 

in a et. of justice is not necH'^^sarily 
unfair or inaccurate if it iiurjiortK t-o 
he a report, of part only of wdiat look 
plaC'e.— 'JTTOlMPSON v. 'ruuTH & SroRTR- 
^[A^, In’D. (No. 4) (193J), 31 S. 3i. N. 
S. \V. 292 ; 48 N. S. W. W. N. 87.— AUS. 

gr. Peport of erroneous translaiion by 
i uterpretej-. I— Applt. oo., having pu]>- 
lished a Ktateineiit alleged to have 
been made hy resp., who wais Com- 
raifcjsioncr of roliee in Western Samoa, 
that the atlompt-ed arrest of a certain 
native was a niistakc, was suciocssfully 
sued hy the latter for libel in the High 
Ct. of Western Samoa. On ai)peal : — 
Jteld : the report, being a report in 
I'kiglish purporting to set. out what 
resp. said in English, w'as libellous 
notwitlistandiiig that It may be a true 
report of \vbat the interpreter sold in 
Samoan. — Samoan Huardian New^s- 
rAi’EU & Ptuntinu Oo. v. McCarthy, 
[1930] N. Z. L. R. 593.~N.Z 
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PART VI. SECT. 3, SUB-SECT. 4.— D. 

1723 i. M'hnl is a public mectino .] — 
Tile lueeling in fjuobtion herein, one at 
wiilcli a Iccitire or address was given, 
I to Mdiicli an admission fee was chargi.'d. 

, ,v wdileh M'as t*ntirt'ly under the contrui 
; i)f t iie lei'Mirer X: a I which there was 
i nothing’ In the ndlure of a discussion : 

' — Held: not to liave Ikmti a “public 
I nieeUrig ” within Libel Xr .'^landiT Act. 

I Jl. S. S., 1922 (a. 5(i), R. 10.- -Heffek- 
' MV..V r. “ Reginv Daily Star,” [19,30] 
3 W. \V. R. (>50.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2. 

1738 ii. .]— Tlio “ rolled up 

ph‘a ” to an action for libe.l is a plea of 
fair eomnieiit only, & where theiv is no 
pltia of justification, evidimoe is not 
adiidHsililc to prove tin* truth of de- 
famatory allegations of fact, Xc the 
defence of fair comment, is no answer 
to such allegations. — L efaui v. JjEadkr 
PUBLIRHING Co., Ltd., [1920] 2 D. L. K. 
28 ; [1920] 1 W. W. R. 073 ; 20 Sask. 
L, li. 337.— CAN. 

1738 iii. S.P. BarnfjS r. Sykes 
(Man.). [192G1 3 W. W. R. 476.— CAN. 

1738 iv. .] — In an action for 

libel, under t he “ rolled up plea ” deft, 
has the right, without pleading 
juetifleation, to adduce evidence to 
establish the truth of allegations of 
fact upon w^hich comment is based, 
0,8 distinguished from eonmient itself. — 
Boys r. Star I^g. & Run. Co., [1927] 
3 1). L. R. 847 ; 60 O. L. R. 692.--CAN. 

PART VI. SECT. 4, SUB-SECT. 6. 

1844 ii. .1 — Bossy r. 

National ITiesr, Ltd., [1930] 1 

T>. L. R. 813.— CAN. 
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1849a. Right to give particulars — Although no plea 
of justification.]— Where deft, in an action for 
libel pleads that the words complained of are 
fair comment, made in good faith & without 
malice, t)n matters of X)ublic interest, he is 
entitled to give particulars of the facts upon 
which he based his comments, although those 
facts are defamatory of pltf. & there is no 
plea of justification. — Burton v. Board, 
[1929] 1 K. B. 301 ; 98 L. J. K. B. 165 ; 140 
L. T. 289, C. A. 

1854a. Indemnity — & plea of justification — 

Separate trial of issue as to indemnity.] — In 
a libel action defts. pleaded justification, 
that pltf. liad , in return for payment, under- I 


taken in writing to indemnify them against 
any actions for libel. Pltf., in his reply, 
disput ed his signature, Sc said that he was not 
bound by the alleged undertaking. Pltf. 
then applied for an order that the issue as 
to the alleged undertaking & its construction 
should bo tried separately before the other 
issues : — Held : when pltf. asked for an order 
that one issue should be disposed of before 
the trial of the other issues, the order should 
be made only when there were special cir- 
cumstances justifying it, & as there were 
none in the present case, the order must be 
refused. — Bottomlev Hurst Sc Biackeit, 
Ltd. Sc Houston (1928), 44 T. Ti. K. 451, 0. A 


Part VII. — Malice. 


1868. Add. A nnolaflons : — Consd. Watt v. 1 .ongsdon 
(1929), 98 L. J. K. B. 711; Mintor 
Priest, 11930] A. C. 558. Refd. Cassidy r. 
Daily Mirror Newspapers, [1929] 2 K. B. 
331 ; Tolley v. Fry J. 8. & Sons (1929), 4(5 
"P. L. B. 108 : Olia.pman v. Ellesmere ( 1 93::). 
PH U J. K- B. ‘Mi). 

1910a. Accusation of Incompetence — Whether 
proof of competence in other transactions 
admissible.] — Brine v. Bazalqeite (1849), 3 
Exch. 092; 18 L. J. Ex. 348 ; 154 E. B. 
1021. 

1943a. — - - Minted, v. J’kiest, No. 

1100b, anU’. 


1948a. ,] — Where deft, establishes a 

qualified privilege for a publication. Sc 
pltf. fails to adduce any evidence of malice, 
the judge is not obliged then &, there to 
withdraw the case from the jury, but, if 
deft, proposes t-o call evidence, may in his 
discretion defer ruling on the question of 
malice until he has heard the evidence for 
deft . In the exercise of this discretion the 
position of deft, who has to adduce evidence 
upon other issues in the action should be 
considered. — Marbe v. George Edwards 
(Daly’s Theatre), Etd., [1928] 1 K. B. 209 ; 
90 Jj. J. K. B. 980 ; 138 L. T. 51 ; 43 

T. L. H. 809, 0. A. 


Part VIII. — Damages and Costs. 


1988. Add. Annotatioyjs : — Consd. Hobbs 'V. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1 ; Tolley v. Fry J. 8. & Sons (1929), 
40 T. L, B. 108. 

1989. Add. A?uu)/alions -Refd. Tliomson v. 
McNulty (1927), 71 Sol, Jo. 744: Cassidy 


V. Daily Mirror Newspapers, [1029] 2 K. B. 
331. 

1992. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 


1848 i. “ lioUrd vv plm ” — Tdc/i of j 
fair comnunt rmt justificaiioti.] — Leec’h 
V. Leadkk Publishing Co., No. 

1738 il, 

1848 ii. N. I\ H.uines v. SyicEs 
(Man.), No. 1738 lii, ante. — CAN. 

St. — Whoro the defence of 

fair comnif‘nt is pleaded iLe comments 
must be warrant c'd by the faets staled 
in the writjnfr complain I'd of, in the 
sense that tlje faeus jmi.sl ulTord a 
rt*a.sonabl<i foimdatlon for the com- 
ments, A: it is not lesitlmaO; for 
defender, by the averment of nuw 
facts in his defences, to extend the 
limits of inquiry,— W hkatlky i*. An- 
dekson & MiiJjiR, IlirjT] 8. C. 133. — 
SCOT. 

PART VI. SECT, 6. 

sv. No libel — fnnuemlof s corered.] — 
Daly v. Irish 1'ranhi*ort & General 
Workers' Union, iPJ20j I. Ic 118.— 

CAN. 

sw. Jynplied request in puhlish.} — .T. 
was cm ployed a>, a reporter bv the pro- 
prietors of “ The MercmT,'' a daily 
newspaper, A: wa.s also eniT))oyed hv 
the committee of a trottim- club to 
mkc notes of a T»rivalc inquiry held by 
the stewards into t,he nmninir of pltf '.s 
horse. As a result of this iuquirj', tiio 


stewards purported t,o di.sqnalify u 
eertiiin horse, its owner ifc rider for 
Uir(‘e months, but inasmuch as the 
owner wiis not summoned to answer 
Uie eliar«ro made airamst him at the 
inquiry, the disqualiheation was void. 
On the morriinf? following? the inquiry, 
the liiiel coinT>Ialned of w'os publtshed 
in “ 'J he Mercury,” the material 
portion of whit'h read : ” I’he st.e wards 
decided the chorg:o uas Kustained. «.V 
disqualified the horso, owner, A: rider 
for three nionths.” Jt was proved 
that defts. issued no iristruotions to J. 
not to report inforiu.'ition he received 
at such inquiries, but all other press 
i-epresentutiv^es were eyeluded ‘.—Held : 
there was suflieient evidence to justifi' 
tlie jury in concludinjr that the libel 
bad been published at defts.' implied 
requc.8t. -J'ATMOKE V. JiooN ; Boon v, 
I'.VTMORE, 22 Tas. L. U. 7:).— AUS. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

1875 xii. .]— Dunnet v. Nel- 

son, [1920] 8. C. 7(51.— SCOT. 

PART VII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

f i. .] — Deidlnlng to give an 

apology Js not evidence of malice. — 
Hallh r. Mitchell (1927), 59 O. L, R. 
.t .10. CAN, 


PART VII. SECT. 2, SUB-SECT. 4.— A. 

1957 ii. ■ — .| (V>LK r. Till': 

( iFEltATlVE T'J.AS rr.RERS I 'El >KU ATIO V 

OK AWvrRALIA (X. S. VV. Bkanctu X 
liunsGN (1927), 28 S. IL. N. S. W. U2 : 
lb N. S. W. W'. N. .33.— AUS. 

PART VII. SECT. 2, SUB-SECT. 4.— 
B, (u). 

a i. Additiomd slamlers.] — 

■M Eur EUEAU V. IIOCK, [ ) 930] I w. \V. R. 
821 ; 3 D. L. R. 159 ; 21 S. L. R. 483. 

CAN. 

PART VIII. SECT. 1, SUB-SECT. 2.— 
B. (a). 

sx. Conduct of both 7 )arfifs .] — Pltf. 
in opening his case to the jury, stated 
that lui would be satisliiMl with an 
undertaking by deft, to publish an 
apology in their newspaper. He further 
stated t,hat the d(‘faino,tory article 
complained of l)y him was false from 
beginning to end. Deft, by his counsel, 
thereupon olferod to give such an 
undertaking as asketl for by jilti. This 
otfor pltf. refused to accept. Dniing 
the coui-so of the tiial, cross- 
examination was directed to show the 
t ruth of the article complained of, 
though the ehnract<T of pltf. was not 
attacked in the article. Pltf. was 
awarded a verdict Sc damages were 
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2020. Add, Annolaiion: — to (2) Consd. Hobbs r. 
Tinliiig, Hobbs v. Nottingham Journal, [1929] 
2 K. B. 1 . 

2037. Add. Annotation : — Expld. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 

2041a. ,] — In an action for libel pltf. 

set out in his statement of claim the alleged 
libel, & in a separate paragraph alleged an 
innuendo which practically repeated, but 
somewhat extended, the statements in the 
alleged libel. Defts. did not plead justifica- 
tion or fair comment, but paid 20s. into ct. 
in respect of the alleged libel as sufficient 
damages ; they made no payment into ct. in 
respect of the innuendo ; & they gave notice 
under B. S. C. Ord. 30, r. 37, of their intention 
to give in evidence certain matters in mitiga- 
tion of damages. At the trial pltf. gave 
evidence that save for one lapse he was a 
man of unblemished reputation. There- 
upon he was cross-examined as to specific 
incidents not mentioned in the libel or in the 
particulars served under Tl. 8. O. Ord. 30, 
r. 37, it being suggested that he was a man 
of bad reputation. This lino of cross- 
examination was objected to, but was allowed. 
Before the conclusion of the cross-examination 
the jury intorvened with an intimation tliat 
they desired tt) find for the defts., which they 
then did without any summing up. On 
appeal: — Held: (1) the cross-examination 
was admissible as cross-examination to credit, 
but that if tho incidents wore denied by pltf. 
no further evidence could be called to rebut 
pltf.’s denials, & that the jury should have 
been told that wliile they ’^s'ere not bound 
to accept pltf.’s denials, those denials, though 
unacjcepb^l, afforded no evidence? that the 
incidents had taken place ; (2) the cross- 

examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect. — -H obbs o. Tinung, 


Hobbs v. Not^ptnouam Journal, [1929] 2 
K. B. 1 ; 98 L. J. K. B. 421 ; 141 L. T. 121 ; 
45 T. L. n. 328 ; 73 Rol. Jo. 220, 0. A. 

2045. Add, Annotation : — As to (1) Apprvd. Hobbs 
V. Tinling, Hobbs v, Nottingham Journal, 
[1929] 2 K. B. 1. 

2174. Add, Annotation : — Refd. Smith r. Schilling, 
[1928] 1 K. B. 429. 

2180. Add. Annotation : — Refd. Martin v, Benson, 
[1927] 1 K. B. 771. 

2184. Add. Annotation :-“-Refd. Campbell v. Poliak, 
[1927] A. (J. 732. 

2195. Add. Annotation -As to (1) Refd. Martin 
V. Benson, [1927] 1 K. B. 771. 

2198a. Consideration of all circumstances.]— 

Where an action for d(ifamation is tried by a 
judge with a jury, pltf. recovers nominal 
damages only, tlie judge, in deciding whether 
there is “ good caiise for depriving plH. of 
costs, should take into consideration all the 
circumstances of the case, both before <fc 
after tlu? issue of the wj it. I’he smallness of 
the damages is only one element f(jr ermsidera- 
tion. ''Phe judg<* must exercise a discretion 
independent of any view ex] pressed by the 
jury on tlie question of costs. — M artin v. 
Bexson', [1927 j 1 K. B. 771 : hB I.. J. K. B. 
4 05 ; 137 L. T. 183 ; 43 T. L. B. 217. 

2200. Add. Annolaiion : — Refd. Martin v. Ib'nsrm. 
[1927] 1 K. B. 771. 

2202. Add. Annotation : — Refd. Martin v. Benson, 
[1927] 1 Iv. B. 77i. 

2203. Add. Anyiolaiion ; - Refd. Martin v, Benson, 
[1927] ] K. B. 771. 

2203a. — — .] — ^Martin v, Bex.sc)N, No. 

219Sa, ante, 

2206. Add. Annotations : — Refd. Campbell v, Pol- 
iak, 11927] A. C. 732; Marlin r. Benson, 
[1927] 1 K. B. 771. 

2207. .4 dd. Ayinofalion : - Consd. Martin r. Benson, 
[1927] I K. B. 771. 


Part IX. —Injunction. 

2225. Add. A}nio1aiion : Refd. Broome r. Agar 
(192S), 13S L. r, ()9S. 

2263. Add, Annotation : —Refd. Tolley v. Pry J. S. 

6c Sons (1929), 40 T. L. B. 108. 


C, M itigation of Damages. 

For “Sect. 3, antef' read “Sect. 1, sub- 
sect. 3, ante.'’ 


a1 oiu! fartliiag ' : — ifebi : the 
jury may take into eoiibideratioii th(^ 
eomlnet. of ]>otli parties, even iif) ti» 
t he inoiiierit when it leliiriisits verdict. 
--liKAlAlHS l\ bMlIU’S NlOWSPACRnS, 

Lt[). (1027), -28 S. P. N. S. \V. Hil. - 

A US. 

PART VIII. SECT. 1. SUB-SECT. 3.— C. 

2080 vi. .] — Solx:)MON r. 

PoniNSON ^ Co., Ltd. (1927), 48 
N. J.. It. 12,7. -S. AF. 


PART VIII, SECT. 1. SUB-SECT. 4. - 
B. (b). 

2156 iv. .] — 111 libel it in not 

nee.ensary to prove special damatre, for 
tlie law presumes that some damage 
will flow ill tlie ordinary course of 
tbiujre from the mere Invasion of pltf.'s 
rig-hls, & the falsity of the imputation 
is ])resumetl in favour of jiltf.— 
11 ALUS r. Mitchell (1927), 59 o. J.. IP 
590.— CAN, 


PART VIII. SECT. 2, SUB-SECT. 1. 

sy. Stnii'UiJ for costs — Action aQainsl 
7?r7/-.s7>f/prr,] ~ Parholl i\ Natioxal 
Press, Ltd. (Man.), il927j 3 \V. W. P. 
683.— CAN. 

sz. .] - Bartaiax V. 

Ukrainiax PuuLisinxG Co. OF Cana DA. 
119271 3 1). L. P. 478 ; [1927] 2 

W. W. P. 308 ; 3G Man. L. P. 581.-- 

CAN. 
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Part X. — Pleading, Practice and Evidence. 


2273a. — - — .] — Held: since ,Tud. Act j 

there is no ])o\ver to pay money into ct. in j 
aotitnis of ]i{)cl A slander without admitting I 
liability. — A 'kalk 11 kid (1901). 117 L. T, .lo. ! 
292 . 

2298a. .] — Uaix v. Bryce (1890), 0 

T. L. B. 314, C. A. 

2300a. Separate actions for same libel.]— 

Wliere two pltfs. bring two separate actions j 


against same defts. in respect of the same 
alleged libel, the ct, has jurisdiction to order 
consolidation of the two actions. Whether 
an order for consolidation should be made in 
any particular case is in the discretion of the 
judge or the master. — H orwood v. States- 
man PuBUSHiNG Co. (1929), 98 L. J. K. B. 
460 ; 141 L. T. 64 ; 45 T. L. R. 237 ; 73 
Sol. Jo. 110, 0. A. 


Part XI. — Criminal Proceedings. 

2307. Add. Annotation : — Generally, Refd. M.artin | (1932), 23 Cr. App. Bcjx 182. 

o... v.Bensfm, []&27] I K. B. 771. 2488. Add. Annolaiion .—Held. R. v. Brixton 

2441. Add. Avnolahoti .-—Reid. Broome v. Agar- i Prison, Exp. Shurc, [1920] 1 K. B. 127. 

(1928), 138 B. T. 098. j 3525 . Add. Anmlation ;—-As to (1) Refd. Killen 

2468. .Add. .A lundiilion : — Consd. H. r. DfMout.alk I v. MacMillan (1931), 48 B.. P. V. 380. 


Part XII. — Slander of Title. 


2528a, .] — Crush t\ Crush (1605), Yelv. SO ; 

80E. R.55. , 

2536a. Title need not be shown.] — Mara^in v. May- 
nard (1595), Ofo. EUz. 419 ; 78 E. R. 601. 

2555a. .] — Nursp: t\ Pounford (1629). 

Het. 161 ; 124 E. li. 421. 

2560a. .] — In slander of title for alleging that 

another had a lease for one tboiisaiid years 
of pltf.’s land, it is no defence tliat such a 
lease was actually made, because deft, took 
upon himself the knowdedge of the law. — 1 
Mildmay’s Case (1584), 1 Co. Rep. 175 a; 
Jenk. 247 ; 76 E. R. 379 ; sub nom. MlLD- 
MAV V, Standish, Cro. Eliz. 34 ; Moore, 
K. B. 144. 

Jn7U>1atum.s : — Refd. Rovre r. Roacli (ISUi), 1 M. & S. H04 : 
lir’ifi.-,h li 3 '. A: I’raflic A: f^lcdtric Co. c, C. li. C. (.‘u.. Ltd. 

L. C.. 2 K. li. 2(H). 

2560b. .] — Millman i\ Pra^t (1824), 2 B. & j 

C. 486 ; 3 Dow. & Ry. K. B. 728 ; 107 E. R. 
465. 

2579. Adfl. . \ fmaffiHo)) : Consd. Pai r i\ Wduilhet'- 
lie;ul A: Harding (192)2), 19 B. V. (’. 26)2. 


I 2582a. Johnson v. Smith (1584), Moore, 

I K. B. 187 ; 72 E. R. 522. 

2587a. .]— 'If one hath colour of title to land, 

an action of the case will not lie against him 
for saying, I have bottler title to the land 
than you, though his title be not so good as 
the other’s title is. — Anon. (1651), Sty. 414 ; 
82 E, R. 823. 

] 2591a. .] — Wliero a trade circular is issued 

bond fide an interim injunction will not be 
granted to restrain it unless it is in violation 
of some contract between pltf. <te deft., how- 
ever much the balance of convenience may 
be in favour of granting. — )Soctete Anonyme 
DEs Manufactures de Graces v. Tilgh- 
man’s Patent Sand Blast Co. (1883), 

! 25 Ch. D. 1 ; 53 L. J. Ch. 1 ; 49 L. T. 451 ; 

48 J. P. 68 ; 32 W. R. 71 ; Grilim’s Patent 
Cases [1884-86 j, 2U9, C. A. 

AnnM<iti(tn : — Apld. Household & Hos}ier v. Fairhurn & 
Hull (liJSl), 61 }j. T. 1118. 


PART XI. SECT. 1, SUB-SECT. 4.— A. (b). 

sa. Advocaling force lo cffctl yovcruwcnial, industrial^ or rronowir change.] — J\. r. Wicilt (Out.) (11)211), 62 Can. 

Crim. Cas. 111.- CAN. 
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VoLXXXn. Cases 27a— 3S2a. 


LIEN. 


Part 11. — Legal or Possessory Lien Generally. 


27a. — Mullinku v, Florence, No. ]y3, 

pofif. 

152. Add. Annotations : — Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

171. Add. Annotation Apld. Near East Belief 
V. King, Chasseur Sc Co., Ltd., [1930] 2 K. B. 
40. 


180. Add. Ayinoialion : — As to (3) Refd. Albemarle 
Supply Co. V. Hind (1927), 43 T. L. B. 783. 
184. Add. Amiotatioyi : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. B-. 783. 

193. To the existing paragraph add as follows : — 
Distinction b(3tween a pledge A a lien 
discussed.” 

208a. .J — Ko(4EiisoN r. Beid (1830), 1 Knapp, 

302 ; 12 E. B. 357, H. ].. 


Part III. General Lien. 

242. Add. Annolalio)t : — Consd. Near East Belief v. King, Chasseur & Co., [1030] 2 K. B. 40. 


Part IV. — Particular Lien. 


321. Add. Ayinniatioo : — Refd. Albemarle Supidy ' 

Co. V. Hind (1927), 43 T. I.. B. 783. ! 

322. Add. A7i7wiafiQ7i : — Refd. Albemarle Supply [ 

Co. r. Hind (1927), 43 T. L. Tl. 783. | 

322a. No authority to create lien.] — 1>. | 

Jui‘(‘(l thr<?e taxicabs from jdtts. uiidor hiro- ■ 
purchase agreerucuits which i'('(piired him to i 
keep the cabs A tlwdr (‘(piipments in good i 


1 ‘epair, A prohibited him from selling, i>ledg- 
iug or parting with iiosscssion of the cabs 
without ])ltfs.’ Ci>ns<‘nt, A from (‘reatiug a 
lion upon them in respee-t of sm‘h repairs. 
B. kept llie cabs A t^vo othei’S at the gaiuge 
of the detts., wdio clearK'd them, suj>plied 
them W’iih tyr-es, grease, oil A pelrol, A did 
all necessary repair's to A charged rent for 
them. At first B. f)aid d<*fts.’ weekly hills 


PART I. 

Bm. Origin, of -NeA-'esttify for stutiitonj 
anthority — Jn clear luiamlnguous 
laH{;uo(j(.\—-A lien is not to be eon- 
hidered to bo irnpohod witboiit a pk'-ia 
florin ration of tbo intrnti(oi of the 
Lcgihluture to impost,* it, wbowii in 
cltiar & unambif^iious laugiuw'. — 
7iV nAUUY, 1192P] 1 T). L. 11. SOO ; 
affg.y 02 O. L. It. 3(o -CAN. 

PART II. SECT. 9, SUB-SECT. 4. -A. 

178 i. Claim of general lien— H’uirer 
of iauler — For amount of particular 
lien .] — W^hcre tho holder of goodn 
detains tliem for ditferent tdaims, an 
to one of which lie has a lien A tho 
other not, the owner must Umder the 
prttper amount, unless the holder either | 
t5X)»rcs8ly or by fair tmj)iication dis- 

S enses with it. — B uffatx) & Lakk 
irnoN IlY. Co. V. Ooudun (1858), iO 
IJ. C. H. 285.— CAN. 

PART IV. SECT. 1. 

1 i. Sale of building — Ualonce of 

proceeds after paj/ment of sundry 
accounts paid into court .] — Kkily 
Bros. & Co. v. Tottrist Ho'rjci. CJo. 
(1910), 15 O. \V. li. 29; 20 O. li. 31. 
267.-— CAN. 

m i, Merchant giving vessel to 

planter d* widcrtakino to mjwllf vessel 
for fishery — Failure of merchant to 
supply t>e8sel.] — HeM : the merchant’s 
liecullar lien upon tho profits of tho 
vessel ceased to attach. — Ginn v. 
PowKB (1851), 3 Nfld. L. K. 197.— 
NFLD. 

PART IV. SECT. 2. SUB-SECT. 1.— A. 1 

8X. TAen for repairs — Fnfnrcenblr ] 
against connUiomtl sale vendor.] — 
The eominon-lM,w li(*n for repairs to a 
chattel iriuy bo maintaiiHHt against 
the vt'mlor wlit'i't; the chattel is subjeel. 


to a C(»ndit ional*-<ale agreement, even 
though the work was done at the 
request of t lio purchaser. — K.nn.Y 
( J . li.) Motok ( 'o.. Lto. V. Suck A WITCH, 

1 1931 J 3 W. W. J{. 521.— CAN. 

I PART IV. SECT. 2, SUB-SECT. 1.— 

1 B. (a). 

I 315 i. (fcneral rule.] — An artiheer’s 
! lien arises t)r;ly when the work in 
i respect of which the ehar*KCS arose has 
I been <lone by tho order or at the 
I ic(niest of t.lu* owner or of some person 
aut horised by liim. — P isiier r. Acto- 

MOniLK h'iNAXCH (k). OF ArSTPALlA, 

Ltd. (1928). 41 C. L. li. 167.— AUS. 

322a i. Order given by hire purchaser 
— A'o authority to ireatc lien.] — Held: 
the vendor ivas eiitith'd to a it*tnru of 
tluj subject-matter of the agreement 
without payment of the cost of repaim 
ojvlered by the hire-purehoser. — A llt- 
ANCK FINAXCJC CO. & SrANUAllD 
AIotors, Ltd. v. Simons Garage A 
GoodchaI' (1925), 36 B. C. 11. 117, — 
CAN. 

322a ii. .]—Held : tho 

repairers had not acquired a lien, in 
respect that the hirer’s title excliuled 
the right to create a lieu, — L amoxuy v. 
Foulds. Ltd.. (19281 {8. O. 89.— SCOT. 

332a iii. .1 — ^Although in a 

liire-i)urcliase agreement there may 
bo a clause expressly negativing any 
authority to croiU-e a lien, it does not 
prevent a lien arising for repairs done 
to the subject-matter of the agree- 
ment.— M oves V. Magnus Motors, 
Ltd., 11927] N. Z. L. ll. 906.— N.Z. 

322a iv, - - -1 — Where an 

agreement for the conditional sale (»f 
a motor car contained the following 
clause : “ Wc shall not at any time 
(that is, the buyer) suffer or permit any 
cliarge or lion whether i»osse8Hory or 
otherwise to exist against aai<l auto- 
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1 mobile, ” it was held that this clause 
! n(*gaf Ived tla* idea tliat th('. hiiycr could 
' authoriBo the doing of r('j)airs in sueli 
a way as t-o give the repairer a lien. — 
Aluance 1' I nance Co. A ?8tant)ahd 
MoTOTtr^, Jyrn. v. Wimons, L1928J 3 
W. W. li. 621.— CAN. 

322a V. .1— All artificers 

li(;n arih(*H only whtui the work in 
r(5Kpect of Avhicli the chaigcKS arose 
way done l»y the order or at the nsjuebt 
of the owTK*!' or some person aut.honsed 
])> liirn. WJiere tiio owmer of a motor 
car let it to another under a hiro- 
piu’chase ngreemetil, whi(*fi X’^fNlded 
that re]>air.s to the car should be made 
by the owiuir’.s imminct? only, A tho 
Ivirvir ('aused the car to be repaired by 
a persf)n wlio was not the owmor’s 
nominee : —iicW ; the ])ersou who 
repain'd the car w’as not entitled to u 
lien for his eiiargcR as against tbo 
owner.- FmiiER v. ATTTOMOinT.E 
h'lN ance Co. of Australia, Ltd,, 
11928] A. L. 11. 363 ; [1928] Y. L. 11. 
496.— AUS. 

322a vi. .] — Deft, sold an 

auto -t nick, tuking a lien agre(?meul to 
secure the balance of the purcha.se 
price, which was duly n*gisttTed. 'J’lio 
owner having an accident, brought 
the truck to pltf., who made extensive 
rc.pairH, A held tho truck for the 
cost of tho repairs. On the truck 
being taken for trial by an ostensible 
l>uyer, after the owikt was in d(dault 
under the Hen agreement, it was seized 
by deft.’s bailiff undc'r the lien agree- 
ment.. In an notion to recovt'r the 
truck it was held that xdtf. was entitled 
to hold the car subject to bis lion : — 
TfcM : where tho vendor had not 
taken p(»ssession A wi\ore t,horc had 
been no defatilt up to the time of repair, 
the purchaser had tlio right A duty 
to iiave the luopcrty rejMirt'd .-o as (o 



Cases 822a— 471. English and Empire Digest Supplement. 


in full. He then fell into arrear, but defts. 
allowed him to take the cabs out daily to 
ply for hire on condition that the cabs con- 
tinued “in pawn were returned to the 
garage each night. Defts.’ wf^ekly accounts 
then debited B. with the amounts in arrear 
brought forward ; credited the amount fiaid 
by B., which was sometimes a lumj) sum & 
sometimes the exact amount of the ciurent 
week’s bill ; & cari’ied forward the balance. 
B. then fell into mTear with his hire-purchase 
instalments, & pJtfs. terminated the agree- 
ments & demanded the three cabs from debts., 
who claimed a lien for £113 3d. the 

balance of their general account for all live 
cabs duo from B., but they also gave pltfs. 
full details of the charges for each of their 
three cabs. J’ltfs., relying on their agree- 
ments, made no tender to defts., but com- 
menced this action for detinue. Defts. then 
sought to appropriate the total sum received 
from B. to items for which they had no lien j 
against pltfs., &: to appropriate tlio total 
Sinn received from B. to items for wiiicli they 
liad no lien against pltfs., ^ ti» apjiropiiate 
tlie balance to pltfs.’ three cabs, leaving 
i‘‘Jl ll6-. Id. unpaid, for which they claimed 
a lien as against the £113 KS^. 3d. originally 
claimed : — Ilcld : (1) a contractual limitation 
of authority not coimniinicated to the | 
repairer did nut limit the implied autliority . 
deiivcd from the iiirer being allowxtd to I 
Ijossetss Sc use the car. Sc deits. were entitled i 
to a lien in respect of repaus executed b> 
them ; (3) the conditional agreement between ! 
B. Sc defts. tliat the cabs might be taken out j 
daily to ply for hire, did not prevent the : 
repairer’s lien from continuing ; (3) defts. | 

had not in the circumstances lost their lien j 
by demanding too lai-ge a sum at tirst, or by j 
basing it partly on the wrong ground ; lliat ( 


their attempted appropriations were too 
late ; Sc that there must be an inquiry how 
much of the amount of the lien they claimed 
represented items for repairs to the three 
cabs. 

A person claiming a lien must either claim 
it for a definite amount or give the owner 
particulars from which he himself can 
calculate the amount for which a lien is due. 
The owner must then, in the absence of 
cxi)ress agreement, tender an amount cover- 
ing the lien really existing. If lie does not, 
unless excused, lie has no answer to a claim 
of lien. lie may be excused from tendering 
(a) if ho has no knowledge, or means of know’- 
ledge, of the right amount ; or {b) if the 
person claiming the lien for a wrong cause or 
amount makes it clear that he w ill not release 
ilie goods unless his full claim is satisfied, Sc 
that clahn is wrongful. The fact that the 
claim is made for more than the right amount 
does not matter unless the claimant gives no 
particulars from wliich tlie right amount can 
be calculated, or makes it clear that ho 
insists on the full amount of the right 
claimed (per Cun.). -AMiEMAULE Supj’LY" 
Co., Ltd. Bind Sc Co., [1938] 1 K. B. 307 ; 
97 L. J. K. B. 25 ; 138 L. T. 102 ; 43 T. L. K. 
783 ; 71 8oI. .lo. 777, (J. A. 

A iinoiaiion - Refd. Near East Ik'licf v. King:, Cliasscur & 
Co., Ltd., flliaoj 2 K. JO. ‘JO. 

324. Add, Annoiaiion : — Reid. Albemarle Suiqdy 
Co. r. iliiul (1927), 43 T. L. K. 052. 

332. Add. Annoiatio'ii : — A.s to (1 ) Distd. Albemarhi 
Supply Co. p. Hind (1927), 43 T. L. B. 052. 

370. Add. AnnotaUon : — Refd. I. 11. Cumrs. v. 
Holder, [1931 ) 2 Jv. B. 81. 

471. Add. An)toia{io)> : — Refd. Jebara r. Ottoman 
Bank, [1927J 2 K. B. 254. 


jjivc rise to a coininon law lien in favour 
of Mui person nho ilid tlio v\orL.-- 
GcREvrivH L\ Mklohoik (lirji, iiU) 
B. C. JL 3in.~CAN. 

322 a vii. — Jniuicscchri. of 

r(’adi:>r.] A motor car sold under a 
<‘onditional sale atficcmcnt A: lent by 
the buyer to a friend for teuuH»rary 
use Avua dainatfed vNhile m the latter’s 
possession & left by him with a j 
mechanic to ha repaired. The agent 
of pltf., tho vendor’s assignee, saw the 
(^ar in tlie ineeiianic’s garage while it 
was yet unrepaired without fjuesUoii- 
ing the authority of tho bon'ower of 
Mie car to order tlie reiniirs, wliich 
were olivioiLsly iicia’s.sary buJffcred it to 
remain Iberc, merely asking the 
mechanic what the repairs would cost 
(k how long it would take to make 
them, Hz requesting him to HCiid in an 
account of hit- charges against the car ; 
— Held: the agent had so conducted 
himself as to justify tin; mechanic in 
concluding that pltf. expected him to 
make the repail's, k, thitrefore, what- 
ever was t!ic extent of the borrowitr’s 
authority to order them, pltf, could not 
be heard to say that the mechanic 
had no authority to make thmii ; A: 
the mechanic was, therefore, entitled 
to a lien for the repail's. — JS tf.klino 
.SE cuufTiES CoupN., Ltd. w Hicks 
Motoi: Co., Jyri>., [11)281 1 I). L. 11. 
l.y* ; [inUft] 2 \V. \V. K. 74 ; 22 
L. It. 607. ■■ CAN. 

o i. .]— A person setting up a 

salvage lien for neecssary cxpense.s 
um-.t pr<>vc the aetiijil amount ex- 
pended A. estaldjsh tliat, but for sncli 
expendiUire, tlie thing over wlibdi 
the li(;Ti i.-i eiaime.d would, in tlnj cir- 
cumstances, necessarily either have 
depreciated or iiorishcd. 


In the uf'seuce (*f evidence to show 
that tho garaging of a motor car has 
saved it Iroiu depreciation, the ct. 
will not infer that it ha.s hod that 
cllect.— Krxu’rt Hall Mutuh Lu. r. 

^\ i CK E \ s A' ' X rcoL ( 1 1) 3 U , . » 2 

X. J.. K. 37.* S. AF 

PART IV. SECT. 2, SUB-SECT. 1.- C. 

m, ikusY/., 15 S. C. B. 104. 

so. ManvfacAunr of brULs I'or 
(nt tier of brkkyard .] — Itoniuns r, 
HaxIv of Tohosuj (1804). 2.7 O. Jl. 
101 ; 21 A. Jl. C20. - CAN. 

PART IV. SECT. 2, SUB-SECT. 4. 

sp. }Vharfinr;cr.] — It is not neccs.saiy 
that the proprietor of a wharf or quay 
upon navigable waters, used fcir the 
loading A: unloading of vessels, sliould 
have a warehouse, or shed or olher 
convenience for the storage of goods 
A: protection thereof from iho weather ; 

Al as '^VLah wliarlinger he i.s entitled lo 
a Ih'ii on goods unloaded at his wharf, 
for money due to liim for wharfage.- - 
Sills v, Bickford (J87i)), 20 (Jr. .jJ2.“ - 
CAN. 

PART IV. SECT. 3. 

t f. HxccJisivc seizure.]— A 

thresher cannot, under Thresbeitr’ Lien 
Act, 57 Viet. c. ,‘iO, maintain a lien on 
grain for the threshing of which he has 
Iky'H paid, to recover the price of a subse- 
quent luipuid threshing.” Simphon v. , 
OAKiw {11)02), 1‘4 Wan. L. 11. 202 ; 23 
C. L. T. 54. -CAN. 

f ii. /Lv assiuner of lle.n.]- ■ 

ritf.'s gi'ain on his farm was seized 
by dt'fthx, purporting to be assignees of 
C., who had threhh(;d the gi’ain for 
pltf. A: who was, as defts. alleged, 
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I'litithMl to a lien on tho gram under 
’J'hichla'i-s’ Jderi t>rdiiMncc. At the 
time of the sidzuro only §38. 80 was 
owing by jiltf. to O., A: that sum wa.--, 
by agi(,enient between pltf. ik C., 
not then payable. 'I'lie alleged as.sign- 
ment to deftb. was after Lids agree- 
ment. It. was a gt'Heral assignment 
oi all earnings of a Ihresliing maeliiiio 
used by O. in tlireshing jilLf.’h grain ; — 
Jldii : liad no h'gal right to 

make the enti'y A: seizure ; k, defth.’ 
seizure Ix'ing for $100, it was, at all 
events, for an rxcessi\e, anioimf. A* 
illegal. — SF-MI'I.E V. 8av\ VER-J\JAS.^Ey 
CiJ. (DUO), 13 \V. Ji, Jt. 428. —CAN. 

f ill. J)aniafjcii clahned from 

fhnshcr for delay.] - ■ Dail. on 8ept. 1) 
agreed to thresh idti ’s erojj a.*^ soon as 
lie Jiiiislied other Ihieshing. He 
finished tlie other threshing in Oct„, 
but. cxeriit for a ftwv hours on 1 >(>(•. 21, 
be failed to tbresli for pltfs. until May. 
Damagcb were held leeovcrable by 
pltfr. , as Ix'iiig fairly supposed to liave 
l»cen in coni (-Tniilat ion of the parlies, 
on si;veraJ heads. AV lien deft, tiiiisiied 
tlu'csbing in Way he seized under the 
1 'riiresbing IJen Acl : — Held : as pltfs.* 

' existing clainiH, being for damages 
as allege ck a claim for teams 
supplied which shoidd have been 
buiiplicd by deft., W'cre not in the 
nature of pajincnt. made on aceounl 
of threshing, but in tho nature of 
countereJaim, the seizure was lawful 
I k pltfs. eould not claim damugey for 
i conversion. Kinlay.^ox v. ,Silzeh, 

[ J02] ] I \V. W. H. 882 ; 11 .Saak. L. It 
J (;y.— CAN. 

f iv. .] I’ooL EiJiVATORS, Ltd. 

V. McHherson, 11W30] 1 J). L. It 27i.— 

CAN, 

X V. -- — Not ire of chtim — Time for 



Vol. XXXn.— lien. Cases 437-454. 


Part V. — Equitable Lien. 

437. Add. Anvoialious ; — Refd. Arifl v. Ilai .Tadu- 454. Add. Ainiolalioiis ; — Refd. Koyal lixchango 
nath Majumdar Uahadur (lOIU), 47 T. L. U. Assco. r. Hope, 11928] Ch. 179 ; Smith v. 

238 ; Canadian Pacific Ity. Co. v. R., [1931] Wood (1928), 139 L. T. 250. 

A. 0. 414. 


fflririff .] — While Tliresherw* Lieu Art, 
Ji.S.M., 1913, iiotiee of llio reteritioii 
of jrraiii under a claim of lien need not 
bo ifivoji fortliwitb after conijilf'tiou 
of the ttireshing’, it munt be jfiven 
within thirty dayci thereof. — II nuau r. 
M.\BTKNH. (1931 J 3 W. W^ li. 502; 
[1932] 1 D. L. K. H.-i.—CAN. 

£ vi. What anuvuntK io .\ — So 

long' a.s a doemuent e.stabliahe.s, even 
ihotigh it be a mere aehnowiedgmeiit. 
that the owmer of grain had notic(‘ 
within the pre.scrilx'd time of a l.hroRhcr- 
man’H intention to ojicertiHO tlie poAver 
given him by seet. 3 of iiiri^sbei'h’ 
Lien Act, It.S.S., 1930, it i.s a siiificicnt 
notice w ith said Kcction. - AnvANcr.- 
JtiTjMr.T.V' iiiTUvSiiKiiCo, r. IbiAirN.si rax, 
11932] 1 \V. \V. lb 321- CAN. 

f vii. — - Him ifihl rovihinhm.'*\- 

Threslierb’ Lien Act, IbS.S., 1930, is 
riMnedial A- bhoiild )»<‘ gjvf'n a lilx^ral 
interpretation. “ Slraiglil.condiining” 
will giv(‘ i\ lien under said Act, — 
OsTi’.vrK V. PioxEi'U (JiiAix Co., T/m.. 
y/r Nicmtai r. OsTi:\JK, (1932] 3 

Wb W'. lb LiS.- CAN. 


f viii. 'J'hrcj<hrr vmploiice^s lien— On 
('arninos of nnphryrr — Aah/rc <(/ ejctent 
of.] ‘iiio “ claim ” which Thresher 
Employees Act, lb S. S. 1920, o, 209. 
s. 3, givt^s to a pt'rson employed on 
or at)out a threshing machine is not a 
mere rigid to make a demand hnt an 
aeinal charge on tlio earnings of th(' 
iiiaehine, winch takes etrecl as soon as 
tlie wages are earned, 'iiie claim is 
restrict ed, howi'ver. to the animint of 
wages eariie<l with r«:‘S[>ect to threshing 
done for tin* particular person in whose 
hands are the earnings against which 
tile claim jh as.serted.- .S'lEKti.sMAV r. 
OnTa'NTK, 11 928 J 2 >Sb W\ It. 281.— 
CAN. 

fix. /'JrtNipfinn Mt’iniiitt; of 

f(tnu)ufs."'- W’\enx(iw’ v. .M\m;s 
(N(). 2), ll!>3n 3 Wb W. ib 2S9.- CAN. 

k i. - Under fhisinret'^ J’roJits War 
Ta.r AH, 1910 ID, .v. 'JLS—Nerrf^situ 
for ref/iHraiion . j — ( ’ax a di a n 1 i':KRT.v',.ss 
.Ir.wKi.uT Cf). & ItoYAb 'I’rasr Co. i\ 
Jb (1920), Q. lb 04 S, C. .W4.--CAN. 

k ii. Priority onr ^r}(hscQuenl 

wortyam - 1 - h’e A x i >uk\\ ]\l o'nncRW i-: li. 
OF CA.NAJ)A, l/ri). (Ont.), 11927] 1 1). L. 
80 ; 8 C. lb fb 58.— CAN. 

k iii. .1— LV MoKknzif Co., 

11928] 1 I). L, lb 330.— CAN. 

k iv. For Sf/Zc fajr---SjKrinl IVar 
Jtcrenae yict, V,)Ti— Effect o/,]— It. r. 
Jack iixK T,umiji:u Co., Ltd. b 
Ca.saiuan Lank of Commku<'K, !I92s] 
4 D. L. Jb 970 ; [ 1928 ] 3 W . \V. Jb 
419.— CAN. 


k V. Effc.ct of repeal of.] ~ 

lie WiLXKU, [1928] 2 J). lb 390. -- 

CAN. 

m i. “ — Enforcemrnl — Vy sale 

— Iicgieisites of x:alid sale .] — (llLLis r. 
►SOLNIHXO t^KP'.KK, 11927] 2 1). L. It. 
130 : [19271 1 \V. W. 11. ‘181 ; 22 Alta. 
L. R. 540.— CAN. 


sa. For rales.] - liruoiiELL r. Sa^dnky 
COKI’N.. 119271 1 1). L. R. 480 ; 59 
N. S, R. 94.— CAN. 

sb. Under Rural Credits AcU 0>A., 
1924 (r. 173).l — A niral credit- society's 
stalntoi'y lien under the above Act 
binds growing crops eroj)s to he 
growTi, & takes piiinity over an 
execution which did not come into the 
slicriff’H hands until after the making 
of the loan by the society. — Lonn v. 
JtOCKVVOOl) ItOKAL CliEDITS SoriETV, 

[1926] 2 D. L. R. 819 ; [1920] 2 W. W'. R. 
1 ; 35 Maa. L, R. 499.— CAN. 


PART V. SECT. 3, SUB-SECT. 8.— A. 

d i. — -.] — Fuetcoek i\ 

Claooett. [1927] 3 I). L. IL 751 ; 
119271 2 W. W. Jb 302 ; 21 Sask. J.. R. 
082.— CAN. 

d ii. -.] ArMANN r. 

MoKexzie. [1928] 3 W W. R. 233.- - 

CAN. 

d iii. — -- .1 Ratevi'HL'k 

1?. KU( lIEH.\OW8KI. [1930] 1 J). L. Ib 
307.- -CAN. 

PART V. SECT. 3, SUB-SECT. B.~- 
C. (a). 

438 iii. .] — Fueebium; i\ Far- 

MEiw’ Kxchanoe Rankers, (I922j 1 
\V. Wb lb 84.5 ; 03 I). L. R. 112 ; 1.7 
SaF.k. L. K. 318.— CAN. 

PART V. SECT. 3, SUB-SECT. 18. 

B. (b). 

623 i. iJf fault of jmrcha.'^f r.] A ifiir- 
cluiMT paying earnest mone> Zc I lien 
refusing to (amjplcto tlio purelja.se does 
not- obtain a eliarge on the ])ro])eHy 
for tlio earnest money.— A i>ari Sax'- 
YASI X'. Nookalamma (1939), 1. E. K. 
51 Mad. 7 US. -IND. 

PART V. SECT. 3. SUB-SECT. 20. 

I (p. 273) I. Person Inrisu out 

tioui for loyying opcra.iions -Driven by 
empl(tyf\e of eoatn«7or.)— Mui.i.iai v. 
SUIRI.KY (1998), H W. L. R. 12 ; 13 
B. O. R. 3 i 3.— CAN. 

1 (p. 273; ii. Person norkiny irilh 

his oicn fcain.]—Vhf. who had liauled 
poles with his own team und«T an 
agivement for payment at sfi nmeh ]>er 
lineal foot, <Sr W'ho did all the work 
him.self except for soiue gratuitous 
help given l)im by hi.s young son, held 
to hu\e been, not a bare contractor, 
but a wo g(! -earner entitled to a lii'u 
under tlie W'oodnu'u’.s Lien for W’ages 
Act, R. S. B. C. 1921. e. 27(k - 
ScimjDT 7;. JS'iTTCKEV iS: Re ARSE, [1928] 
2 1). L. Ib 928; [1928] 1 W. W. Ib 9J3. 
—CAN. 

1 (p. 273) iii. Ih'r.son hauliiaj 

tiudsr to place of shipment.] — Aikex’b 
r. O’Brtex, 11928] 2 D. E. R. 731.— 

CAN. 

o (p, 273) i. - ~ - — ,] -llEND.SllFF. 
i\ Sonora Timber Co., Lid,, !192S] 

1 R. L. Ib 042 ; a9 N. S. U. 457.— 
CAN. 

p (P. 273) i- — .]- Baxter v. 

Kknxedt (1990), .35 N. B. lb 179.— 
CAN. 

t (p. 273) i. “ Oijfpo contractor.^'] 

Boyd & Anderson v. Sudertok 
SvuLuns IMiLiii. Ltd. (B. C,), [1927] 

2 Wb Wb Ib 51.— CAN. 

b (p. 273) i. SuKErw Asir x\ 

1>EKU Moux taix Ldmber Co. (1925), 
37 B. C. lb 418.— CAN. 

b (p. 273) ii. Married vioman-- 

Ettffuyed by hu.shand to cook for crexv 
of van enyayed to yet lumber .] — 
Ratter-so.v c. Bow'Master (1904), 37 
N. B. lb 4.— CAN. 

b (p. 27.3) iii. Not rolunlrer or 

trespasser.] Roddick v. Cradam, 
11929] 1 J). L. lb 535 ; (iO N. S. Jb 
257.— CAN. 

d (]R 273) i. • — - — I'crsoii x'treiriuq 
toys.] -Van KoroirxET r, UrAiFE X: 
Ro(;kr.s (19;;U] 1 Wb W. K. 211.- 
CAN. 

d (p. 273) ii. Work for irhirh xi’ood^ 
xnan's lien oftoc/ic.s'.l— H agluxd v, 
Rerk (1927), 38 B. C. Ib 435.— CAN. 
e (p. 273) i. DeMs cR manu- 
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faefured limiber.] — Baxter r. Kennedy 
(1900), 35 N. B. R. 179. - CAN. 

aa (p. 273) i. Filing wnodnum’s lien — 
Affiduxdt — Sxifficiency.] — Nelson v. 
Person (B. C.), [1927J 3 Wb W. R. 
101.— CAN. 

aa (p. 273) ii. I'inte for - Within 

slain lory period — When period begins.] 
— IlEAxm r. Lob LEY (1909), 11 
Wb L. R. .045. -CAN. 

aa (f). 273) iii. Statement of claim, for 
u-ood’unnds lien — Pover of court to 
anu’iid — As to locatioix of toys.]-- 
yioN'j’RF. VL Trust Co. x‘. Can. Lumber 
Yards, J/I’D., [1928] 2 1). L. R. 37 ; 

. [in2Sj 1 W. Wb Jb 509 ; 39 B. O. Jb 
325.- -CAN. 

CO (p. 27.3) i. .] — 

Arnold! r. (hi un (1875), 22 Gr. 314. — ■ 
CAN. 

oe (p. 27:)) II fionr jor 

jt}irch(i.^f r under e.rirulory (oyref meul for 
.sale of mna .\ PoDi AnisER (k: 'J'vrEUT 
r, \o\'s M\f' Mixj.-.s iV 15 >wki{ CorT'X., 

!I!t:: 2 b' I P. L. ib 5IS ; i AI. v. lb lOS. 
CAN. 

n (p. 27 1) i. fCmjdoyed at 

rate per Zaa/r.]— B onn r. Sedzmk 
( 1908). 17 Ylan. L. 11. 4S4 ; 7 Wb L. R. 
5 G 3.— CAN. 

b (p. 271) i. - — Workman for 
nui(enab)i(tn.]--A\.i.i:\ i\ Harrison 
(1998), 9 Wb L. lb 198,— CAN. 

d (p. 271) i. Suh-rontractor 

s\ipplyiny 'material.]- TMont.ioy v. 
llEWAliD SC’UOOL PrSTHB”!' C0Rr*N. 
(1998;. 19 W^ L. lb 282. -CAN. 

d (p. 271) ii. - - Suf>u'oxifra.rtor.] — 
Keen\x Bjos., T/id. Lanodon, 
1192^1 2 1). L. B. 849 ; [192S]s. Q. R. 
203; reesy. sub nom. .Laxodon x\ Kino, 
32 O. Wb N. 4(t7.- CAN. 

bb (\K 274) i. .1 '“Ror 3 r. Gor- 
man (1998), 1 Alta. L. R. 510; 9 

Wb L. lb 319.- CAN. 

bb (p. 274) ii. ■ — /nslatlafion of 
furnace. \— M MA.KTT x\ Kovau (1910), 
J J Wb L. lb .327.- CAN. 

bb (p. 274) iii. — — Dru'alcriny mine 
in con.>i^t deration of grant of option to 
pareZnLsv',]--lCosonrsKl r. Extension 
Mix. [1929] :i J). L. lb 379; 04 

U. J.. lb 8.- CAN. 

bb (p. 27 1) iv. Phnnlntiy xrork- - - 

J.ater trijhny work "—■JxuUvisiblt con- 
/mcZ.j— C arr r. Dempsey, [1931] 1 
D. L. Jb 98 J ; 43 B. (J. R. 305.— CAN. 

bb (]>. 271) V. — - — Contract 
ineomphtc oimny to oirut r's default .] — 
J’ltr. partially oompletixl a lilurnbing 
eontraet in ileft.'s iiouse while it W’aa 
imdiT eonsuiietion, wlien deft, stopped 
work ii: was uiaihle to complete tho 
liousc. IMtf. was unable to continue 
liis plumbing until const ruetion w'ork 
was resumed on tho house «S: after one 
\<i;ar lie filed a li<‘n for the balance duo 
oii the jilurnbiiig work already done : — 
Jlild : as long as the eontraet re- 
mained incomplete imdng to tho 
owners default, pltf. was entitled to Jilt*, 
a. lien X: he was entitled to judgment 
for the haianec due to a Hen on the 
property eliargcd.- 'J’aylor x\ I^'oran, 
il93J J 11 B. C. lb 529.- CAN. 

bb (p. 274) vi. Attcrations .] — 

Under Mi'ehames' Lien Act. R.S.B.C.. 
1921. tetuT’orary nit end ions ebanges 

in, or additions to, a Imilding w’hieh .src 
('ssi'utial t(» Hu* use lA* purpose for w'hieh 
it wus designed are a ijroper foundation 
for a lien for tlio wmrk done & materials 
furnlslied thereupon ; fSc this is parti - 
: enlarly so with respect to propertv 
1 used in tlie jiroQ notion of shoivs x: 



Cases 467— 563a. 


English and Empire Digest Supplement, 


457. Add. Annotation : — Reid. Re Provost, Lloyds 553a. .] — Topham v. Constantine (1829), 

Bank, Ltd. v. Barclays Bank, Ltd., [1930] Taml. 136 ; 48 E. B. 54. 

2 Ch. 383. 


onlcrtainineiiU where the alterations 

additions to the buildings & land 
would neei^ssarily be, in, r.y., the ease 
of a general amusement or ex-lubitiou 
park, eont iuuouH relatively fmiiient. 
Idtls. claimed liens against deft., th(‘. 
owner of tbe building, for work or 
service A' for material used in erecting 
a track for a. six -day bieyeJe race in a 
building used as a skating & hoi'key 
link Ar sports arena, 'J’lie track was 
built for the purposes of holding said 
race under a six-day lease of the bnlld- 
ing entcrf‘<l into between deft. & a 
I'yelo-ruce a.ssoen. co. vvhereuiider the 
CO. wojs allowed two days before the 
rare A two days thereafter for erecting 
A: removing the truck, ’’J'hc tmek was, 
after some delay, removed after the 
race:— JUUl : the liens were enforce- 
able against deft.- - isTinx Van- 

coiat:!; Ahkna Co.. J/ro.. 1191121 2 
W. W. Ji. iy:A : 4 1). L. U. 3G1.— CAN. 

qa (P* 274) i. .1— 

Bkaver Co., Ltd. v. Korotkt 

(Sask.), [19271 1 W. W. R. 94fl.— CAN. 

qq (p. 274) ii. .] — 

HoFr^TROM V. Stanley (1902). 14 
Man. L. R. 227 ; 22 C, L. T. 337.— CAN. 

qq (P- 271) iii. .1— 

CUNNINOITAM V. SlGFtTSSON, 119281 1 
1). L. R. 726 ; [1928] 1 \V. W. R. 16 ; 
22 Sask. L. R. 310.-~CAN. 

qq (p. 274) iv. .1 — 

Frkf.dman V. Guaranty Trust Co., 
L1929] 4 1). L. Ii, 32 ; 61 O. L. R. 200. 
—CAN. 

qq (p. 274) v. — .1 — 

Dctt. i‘o., ownt'i* of land, leased a 
]>orTion of it t<* a club. It was a ti'rm 
of the lease tiiat the club should erect 
a chib*house A: the club entcri'^l into a 
ctuitraet with jdtf. eti. to ereet the 
buildmg. On a claim of lien against 
lessor by plIC. co. : — JItli ; tlune inn*-! 
bo something in the nature of ditTM’t 
tiealing betwetui contraetor A: peison 
wlione interest is sought to be c-h.viged : 
mere knowledge of. or eons<M\t 1\), tin* 
w'ork being done, is not .sufheii nt.- -- 
Stuart A: SiNn.Ain, Lid. v. jin/r.MOUE 
I’ARK (1931), 3 I). L. R. 34a; 

O, R. 310.-- CAN. 

qq (p. 271) vi. - - .1 - 

V\'here w'ork ha-, been dom? or matiTials 
fninislitd on inemi-es at the immediate' 
instance of t lu' tenant. A: it is sought 
t<j enforce a im'eliaiiK's’ lien tlicrefor 
against the interest ot the OAMter of 1 he 
tec by Airtiic of his a.ll»*ged ••jiriviiy 
or const'iit,” within tlic definition of 
*' owTier ” in sect. 2 (c) of Meehanic'-’ 
Lien Act, R.S.M., 1913, it is nccc,s8iii> 
to show that there was some direct 
dealing between him A: the contractor ; 
proof of his mere knowleiige A: a.-ssent 
isnoti'iiough. — I’ARTKinoK r. JirMi \m, 
11932! J W . \V. R. 99 : i R. L. li. Odd ; 
40 Man. 1.. li. IG.*).— CAN. 

tt fp. 274) i. Work done 

with*" privitu or consonl,**] — Miciiaelis 
r. Ryan Motoilm, [1923] 1 i). L. R. 
1186: 16 Sask. L. R. 37.2; [1923] 1 
W. \V. R. 401.— CAN. 

aaa (p, 27 1) i. - .] — 

111 order that an agent may bind an 
owner under Mechanics’ J.ien Act, 
R.S.(»., 1927, the buiJding mnkt have 
b(;en erfM.'.ted A: the materja],-> furnisiiod 
with the owia'i H jjrivity Ac c<insent, 
A: thci'c must have lioi'n a rc(inest iiy 
the owner. Such a rcijucst. may be 
jiiiplit'd if cireuuiht.tiu'oH warrant it. — 
NAi'ioi.iN r, .Ski:m:, [1932] I lb L. R. 
4)2 ; (). Jt. 97.- CAN. 

bbb (p. 27 1) i. Sale of 

VTo'iifnn h(fore Ikn filrd- Draft dronm 
<oi etndors for part of lien.] - ilAKlNtf 
V. Rohjnmin (1S84), 0 O. R. 1. — CAN. 

eee (p. 27 4) i. Sid>o(m- 

fravtor,^ rUiiminq for irark or inalenal— 
L'ordror.inr full;/ paid, thooqh i/aad/p 
io i’omjdetc,] Hodpauu r. t’or nsox 
(J881). Id A. R. 1.- CAN. 


eee (p. 274) ii. 

— Travib V. Breckenridoe ‘ Lund 
Lumber Ac Coal Co. (1910). 43 S. O. R. 
69.— CAN. 

eee (p. 274) iii. .] 

—Canadian Equipsient & Sititly 
Co. V. Bell At. Schiesel (1913), 24 
W. L. R. 416 ; 11 D. L. R. 820.— CAN. 

eee (p. 271) iv. School 

board.] — Mallect v. Kovar (1910), 
14 \V. L. R. 327.— CAN. 

eee (p. 274) v. Person 

eniiiled uiiAer agreement to purchase .] — 
Montjoy r. Hew’ard School District 
CORPN. (1908), 10 W. L. R. 282.— CAN. 

eee (p. 274) vi. Church 

erected for unincorporated congregatiem.] 
— Rom- r. PFAFirENKOTH (1915). 31 
W. L. R. 197.— CAN. 

eee (p. 274) vii. Agree- 

ment nuide with husband of oimier .] — 
Bogach V . Huhn (Man.), [19291 4 
I). L. H. 1061 ; 2 W. W. Ii. 249.— 
CAN. 

ooo (p. 274) i. — .} — Security 

Lumber Co. v. Anaka, [1927J 2 D. L. R. 
987 ; [19271 1 W. W. R. 976 ; 21 Bask. 
L. R. 469.— CAN. 

000 (p. 274) ii, .1 — Jackbon 

Water Supply Co. v. Bardeck (1916), 

31 W. L. R. 151 ; 8 W. W. R. 468.— 

CAN. 

ooo (p. 271) iii. Rigid to 

abandon lien on pork]— S pmuls Ac 
McKay v. Lord, Dominion 
A: Coal Co. r. Lord, [1929] 2 D. L. R. 

32 ; 63 O. L. R. 393.— CAN. 

ooo (p. 274) iv. .1 • 

ISU'chauics’ Lien Act, 11. S. 1927, 
s. 6, giv^cfi to oiu' who erects a building 
a lien on the owuiur’H estate or inteivst 
in the “ building Ac appui'tenanccs Ac 
the land occupied tlici'eby or onjoyofl 
therewith.” It ks a (piestion of fact 
iu each case what land this includes, 
to be determined from all the circum- 
stanci'K. The fact that an owmor has 
acqulD-'d land in one connected ]>amd 
by a single conveyance & has included 
it all in one or more mtges. docs not 
nece.sKai'iJy imply that tliosc <'n titled 
to liens in connection with a building 
‘■*rect(*d on a part of it arc entitled to 
place their liens on tfie W’holo parcei 
In the in <jucst.ion it was hi'ld that 
the land t.o be enjoyed with tlu' bnild- 
ing eroeted for the owmer luul beC'ii 
severed from tbt' rest of t.ho property 
b> tiie owner Ac leased, to be occupied 
A: enjoyed by tbe lessee, separate from 
the rest of the owTarr’s propt'rly, Ac 
tilts leaf-cd kind. A: including, with 
regard to tlie lien, on(‘-half of tlie w’all 
of an adjoining buihling, wbieli w^ull 
was iLsed as a wall of the new’ building, 
was the only land ujioii whicli tho lien 
was acquired, Ac therefoix; the claim of 
lien, which was fih-d agaln&t it only, 
w'as proptU'ly so confined, tho cuuten- 
tiou of applt., second mtgeo. of all tho 
land & purcha.ser theriiof at a sale 
inado under power of sale in the first 
mtge., that the lien shouhl have been 
fil(‘d against all tho land, being 
rojc'etcd.— Steedm vn v. Sparkb A: 
MuKay Ac Lord, Steed.man v. Do- 
minion Tjiumbpir & Coal Co., Ltd. Ac 
IDIID, [19301 8. a R. 361 ; 3 D. L. R. 
186 ; ?y/rf/.. fl929j 2 D. L. R. 32 ; 63 
O. L, R. 393.— CAN. 

nimmm i. Single contract 

— Single lien may he filed .] — CouTU v. 
Ja.mes (B.C ), [19261 2 W. W. R. 87.— 
CAN. 

mmniin il. — — Whether lien 

claim dUisible.] — Barr Ac Anderson 
V. Deuuy AC Co. (1912), 21 W. L. R. 
236.— CAN. 

mmmm iii. .] — I^ek 

r. IIiLL(J9()9), 11 W.L.R, 611. -CAN. 
mmmru iv. fdt n for mtirr 

D. 1.. 
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nnna i. Uomesiejod.] — Rioitkrt 

Co. V. Larkin, [1928] 4 D. L. R. 861 ; 
[1028] 3 W. W. R. 305.— CAN. 

nnnn ii. Mining property — Ma- 
terials ancillary to mining operations .] — 
Taylor Hardware, Ltd.v. Canadian 
A8hociatei> Gold Fields, Ltd., [1929] 
3 D. L. R. 709 : 64 O. L, K. 94.— 
CAN. 

nnnn iii. Municipal hospital .] — 

A mechanics* litm can attach to a 
municipal hospital. — ^Alberta Lumber 
(>). r. Hines, [1931) 2 W. W. R. 568 ; 
[1931] 3 D. L. R. 316.— CAN. 

nnnn iv. Unpatcntal lands.] — 

Under Mechanics* Lion Act, 1930, 
there may be a valid lien against an 
interest in iiniiatcntcd lands, although, 
since In such a case there is no certlii- 
cate of title a “ registration ** of tho 
lien within the strict meaning of that 
term In Land Titles Act is impossible. 
— Union Drilung A: Development 
Co., Ltd. v. Capital Oil & Natural 
Gas Co., Ltd., [1931] 3 D, L. R. 666 ; 
affg., [1931 ] 2 D. Ii. R. 861 ; 2 W. W, R. 
608 ; affg., [1931] 1 W. W. R. 786.— 
CAN. 

h (p. 275) i. .1— Fitz- 

gerald V. Al’PERLKY (Sask.), [1926J 3 
1). L. R. 734 ; [1926) 2 W. W. R. 689. 
—CAN. 

h (p. 275) ii. .]— Beaver 

Lt:mber CJo., Ltd. v. Curry (Sask.), 
[1926] 4 D. L. IL 619 ; [1926] 3 W. W. 
R. 404.— CAN, 

h (p. 27.6) iii. WlietJtcr lien 

defeated by sale — To purchaser udihend 
notice .] — Wanty v. Robins (1888), 
15 O. R. 474.— CAN. 

h (p. 276) iv. Although 

cmitruet 2 *ayahle by future instalm/'nis.] 
— Beaton r. Nedritv.vn, 1J930] 1 
D. L, R. 826 ; 1 M. 1*. B. 66.— CAN, 

q (p. 275) i. .] — Magurn v. 

Maourn (1883), 10 P. R. 670.— CAN. 

0 (p. 27.5) i. .] — Rubseix 

V. Ontario Foundation Ac Kngtneeu- 
ixo Co., [19261 1 D. L. 11. 760 ; 68 
O. L. R. 200.— CAN. 

aa (p. 276) i. .] — 

jRW’ix r. Blyxon (1887). 4 Man. L. R. 
10.- CAN. 

aa (p. 276) ii. — 

IlALi. V. Hogg (1890), 20 O. R. 13.— 

CAN. 

aa (p. 276) iii. — — .1---- 

VoKErt Hardware Co. r. Gilvnd 
Tritnk Ry. Co. (1906), 12 O. L. Li. 
34 t ; 7 O. W. U. 637 ; 8 O. W. R. 24.— 

CAN. 

aa (p. 276) iv. .]— 

Clarke r. IdooiiE Ac Simphox (1908), 
8 W. L. R. J06 , 4i J ; 1 Alla. L. R. 49. 

—CAN. 

aa (p. 276) v. .J- 

Smith T. Beuxiiaut (1909), 11 W. L- U- 
623.— CAN. 

dd (p. 276) i. .]— T. 

M cavity Ac Sons, Ltd. v. WAiiUi 
(B. C.), [19271 1 W. W. R. 242.— CAN. 

dd (p. 276) ii. .1 - Briggs v. 

Lee (1880), 27 Gr. 464.— CAN. 

dd (p. 276) iii. Fraciion 

of day .]- ~ Cl. MiKV. r. MooiiE & SiMPSON 
(1908), H AV. L, ii. 406, 411 ; 1 Alta. 
L. R. 49.— CAN. 

dd (p. 276) iv. Work dom‘, 

after period ejcpired — For jmrposr of 
•preserving /im, I - SiTERttn’'r v. McCal- 
LUM (1910), 12 \V. L. K. 637.— CAN. 

dd (p. 276j V. For 

jrrurpose of mnfeing plant efftcienl .] — 
WiiiMsncR V. thiow ’s Nest 1*ass Coal 
C o. (1910), 13 W. L. 11. 021.— CAN. 

dd (p. 276) vi. — — Suh-c<m- 

trarUfr's a moeluinle^i’ lien 

a<diim brought by a sub-eontrai’Xor to 
«‘i»fort*o M, lien for w'hat were cuIIcmI 
“ext raw ” ft was eiudeiided lluit tli<‘ 
lieu biul nut been j’egtstered in tiiuo <S: 


CAN. 



Vol. XXXII.-Lien. Oases 560-564. 


660. Add. Armolatiw :—'ReiA. Lowther r. narria, 564. Add. Annotation Halifax Huikling 

(1927] 1 K. B. 393. Society v. Keighley, [1931] 2 K. B. 248. 


that pltf. was trying to support it liy 
lot^r work which he had done \nider 
his original contract. The amonnt 
which it was originally agn’oed pltf. 
.should receive had been already paid 
him. — E dwaudh v. Young Womkn’r 
CHIUSTIAN ASSOCN. Sc TllKMIiT.AV, 
11932) 1 W. W. R. 1 : 1 D. L. R. 756 
40 Man. L. R. 87.- CAN. 


dd (p. 275) vii. Ctymplction oj 

contraii — fVhnt v. Crown 

Crain Co. (1007), 39 S. O. R. 258.— 

CAN. 


ff (p. 275) i. .) — Larben r. 

Nelron Sc Fort STiKCPARn Rv. Co. 
(1895), 4 R. C. R. 151,— CAN. 

II (p. 27.5) ii. .1- Knott 

Cline Reck wrm (JHyO), 5 R. C, R. 
120.— CAN. 


IT (p. 27.5) iii. Jnclvsion 

of rinim for iunferinl^,] -Wviu.KU v. 
SiiUPE (iS97), 0 R. C. U. .5S.— CAN. 

, « (p. 275) iv. AJis(J(\^rnp- 

iion of hnui'-Alpplif^iliori to amend 
made etr parte after time for fiiitpi etaim 
espired.]- McDonald r. Mi Ken/ik 
(1911), 29 W. K. R. 890: 7 W. W. R. 
004 : 19 D. L. R. 418 ; 7 Alta. 4J5. - 
CAN, 

fl (p. 27.V] V. - Made toj 

aanil.) -IMiAnrnrK & Co. r. Fagan, 

1 1 928 I 2 D. h. U. 87.5 ; [ IO-JH) a W. AV. R. 
0 ; 39 R. C. R. 5.)!.-- CAN. 

rr (p. 275) i. — -.j—MoNAKCTi 

<Y). r. CiARRlHON (1911), 18 
W. L. R, ()S8.- CAN. 

aaa (p. 275) i. — - h'ff'eet of- 
]\laferialmtni~- What papnumtH Htdtne- 
queidlp madt tnj tttnter valid.] -Mc Rean 
r. Kin NEAR (1892), 2:i D. K. :’)13.--CAN, 
aaa (p. 27.”*) ii. — - In retyped of 
more i/nodft than dilirired —IJoiv far 
raiiti.]-- JiAT }’(>n'r ngi-: Lumleu Co.. 
1/j’D. r. WA'f’Bov llo<:E(is (1912), 
17 R C. n. 4 89,- CAN. 

fff (p. 275) 1. — .)- WaXSKs V. 

]Iai:jma\. 11927 1 2 D. L. R. 713 : HU 
O. L. It. 223.— CAN. 


(iddd (p. 275) i. .Vn/ limited to 

price of materiol^ raipplied vdihiri fiLt 
pears of lx (ri n ni up u f act ion . ]- - Fitz- 
UEKAI.D r. Ai'Pr.PLKY (SasK.). 119201 3 
D. L. II. 734 ; 119201 2 \V. W. R. 089. 
—CAN. 


dddd (p. 275) ii. - - Jt/iouttf pap- 

ahle hp owrar to cord met or- -liiphi of 
ouvrr to dedari darnapes for dtlaa ■ ct’ 
amooni to satisfp trapes /ic//. 1 — ’MoRean 
r. RjNNEAr. (1892), 23 O. R. 313. — 
CAN. 

dddd (p. 275) iii. - .j^ 

T.undy V. Henderson 
A\ . L. R. 327.— CAN. 

dddd (p. 275) iv. - On pm- ! 

pertp (ptavnsi -which lien rnf^retd.] -A 
declaration of u mechanics* agaitiit i 
a certain i)ru])erty must lx* liniltcil (o } 
the amount rcMuaining uiipiiid, (he ■ 
e.o.sls <if t.i»«5 lien, (>n the confraet wit.h 
resixa't to that proi)cr1y : it is iin- I 
liroper to include (iM^rcin an umouiit. [ 
da(' for work doju* on another piece t>f ' 
property, e\eii though it Is owned hy 
1 he same deft.- ]Ma(T>onm.d Vorxo i 
V. llUGciKlT 8c Huoojri'T. IJ9311 l . 
D. L. R. 1011; [ly.'iO] 3 W. W. It. 51.5. j 

— CAN. 

dddd (p. 275) v. - — Vontracior to ! 
receive half amount to he horrotrcA--'- ! 
Failure oJ otnaar to horroir on mortpape 
or io pop — fiiphl of contractor to interest.) 

- Dttrbt V. Downard (1921), 04 

J>. K. R. 279 ; 50 O. L. R, 35.— CAN. 

sa. Amount due. from owrwr to con- i 
tractor paid into court — C laims of lien- ! 
holder apainst contractor cjccerdinp that 
sum — Otnur granted costs against con- ‘ 
tractor— IHphi of inntcr to papmerd otd 
of jund in court.]— Ra'iten r. Laidlaw 
(1895), 20 O. 11. ISO.— CAN. 

sb, Jiighi of lien-holder — To pap off 
unpaid intrchnsc-inoncp on land affeHcd 


hp Hen — to add amount to Rm. | — 
Richert Q). V. IjARkin, 1 1928 1 4 
D. L. R. 80J ; [1928] 3 W. W. R. 305. 

—CAN. 

%c. Sale under Famn Implement Act — 
Slat idorj/ jm/msions not complied with- - 
Arm lien note given marhed “ reiieital ** 

— Whether Act still a%)pUeahlc.] —IM-ow- 
^^AN Tractor Co. r. Andrews, [1928] 

1 D. L. R, 544 ;.11928] 1 W.\V. R. 329. 
—CAN. 

sd. Merhnnies* Lien Act, If. C. 1893, I 
c. 2.‘) — Whelher applicable to Dominion ' 
raihra.ps .] — Larson v. Xeijson 
Fort Sheppard Ry. Co. (1895), 4 
R. C. R. 151. -CAN. 

so. Workmen's Licn.s Aet.s, 1893 ft* 

1 89 (> — (brnsfrartion <t* upplicrdion of .) — 
I'iTT, Ltd. r. Ci.ENEUi Tows Corps., 
[1927] S. A. t8. U. 501.— A US. 

6g. Wages Protr‘etion <1- Coniraebtrs' 
Lien .defs — R7io is a vorlar.) — Tlie 
del'mition of “ worker ” In W’nges Pro- 
tection 8: Conl-raetorH’ lu'eus Act, 1908. 
i.s not etinlined to personn engaged in 
manual lahoiir, -Lkvj.and Moiors, 
Lto. »*. Napier II ardour Roard, 
11930] N. Z. 1.. R. 113.-N.Z. 

ch. - — — Who is a contractor 
.Ire/o'h'ehl— An arehiteet who prer>areH 
the plan.H .N: Hpefaficatiorus for, 8.: 
supervi.s<‘H the <‘oiHtnu tion of, a l>i!ild- 
iiig for an employer, performs “ work 
an a “ eoTdract(»r ” wit Inn Wages 
l’rot.ect)on 8: (tent rac tons’ Lien Aids, 
1908 A', 191 1. — Rlow.n r. K. (J. J.iAURn:, 
Ltd., 119301 N. Z. L. Jt. 23.— N.Z. 

sj. Effect of emphfpf r's bank- 

rupt'-p.]— Rights (jf workers lupler 
Wiiges ih()U‘etion iv CVintruetms’ Lions 
Act, 1908, arc not lost hy the em- 
)>lf»\er’s hkpev. — JiKYLAND Motoiis. 
Ltd. ?\ Naj’ier Hap.p.<m'r Hoard, 
11930] N. Z. L. R. 113.- N.Z. 

PART V. SECT. 3. SUB-SECT. 21.- A. 

e. Revsd., [1919] 3 VV. WL R. 3G0. 

572 i. Eight in Raker 

V. PeW'EV (IKG!)), 1.5 Gr. (hJ8. -CAN. 

hk, .\crrssiip Jor inttrr.st in land,] — 

A vciulor’s lien cannot arise in favour i 
of a vendor who has no intorcist at all, | 
legal or Cfinitahlc, in the land Bold, t 
'J’tic alleged ** squatters’ right ” rehecl 
on herein as (he foundathui of such a 
lien wa.s held not to have given the 
“ squatter ” any interest in the land. — 
IloiiN V. S.VNKORD. [1929] 3 D. L. It. 
KU ■ 2 \V. W. R. 33 ; 23 8. L. R. 509. 
—CAN. 

PART V. SECT. 3, SUB-SECT. 21. — 
B. (a) i. 

si. Land bought t>p srret'al parti r.s.] — 
Roulton V. GiLLi>i rE (1800), 8 Gr. 
223.- CAN. 

PART V. SECT. 3, SUB-SECT. 21.— 
B. (a) ii. I 

sm. Papment of mortgage as pari of | 
purchase jtricc .] — IJamilion Pro- 
vident Loan & Investment Co. 
Smith (1888), 17 O. R. 1.— CAN. 

PART V. SECT. 3, SUB-SECT. 2L- D- 

022 i. Assignees ~-}*urrhaser for ealue 
■ii'ithout notici — Corenantor -undfr I.an4 
I'dlcs Act.]— A vendor’s iinplit'd lieu 
for unpaid purchase -money cannot 
persist a.s against a bond fide i»ur(^ha.ser 
for value without noliee. The liability 
assumed under tlu' covenant imi*lied 
hy sect. 54 of tlie Land Titles Act on 
th<‘ part of the transferee of mortgaged 
land is suflicient to make the transferee 
a purelmser for value. “ ^akai.i uk 
CouRV, [19301 1 W. W. il. 424 ; 2 
D. L. R. 239.— CAN. 

PART V. SECT. 4. 

t (p. 289) i, As against mortgage.] 

— Thomson r, IIabrison. [19271 3 
D. L. R. 526 ; GO O. L. K. 484,— CAN. 
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dd i. .] — Rogers Lumber Yards 

Ltd. V. Jacobs, [1924] 3 D. L. It. 814 ; 
11924] 2 W. W. R. 1128 ; 21 Alta. h. R. 
5G.— CAN. 

dd ii. .] — Manners v. Cain, 

[19271 3 D, L. R. 1054 ; 60 O. L. It. 
644.— CAN. 

ee i. .] — Independent 

Lumber Co. v. Rocz (1 9 1 1 ), 1 6 VV. L, li- 
316 ; 4 Saak. L. K. 103.— CAN. 

ee ii, Richards v 

Chamberlain (1878), 25 Or. 402. -CAN.* 

ee iii. .) — Reinhart v. 

Siiurr (1888), 15 O. R. 325.— CAN. 

ee iv. .1 — Kennedy v. 

Haddow (1890), 19 O. R. 240.— CAN. 

eo V. -.] — Coniv r. Belshaw 

(1893), 23 (). R. 545. - CAN. 

ee vi. — — .) — Mc1>().\aL)> v. 
0ONSOLlD\TED OOLD LAKE Oo. (1902), 
40 N. S, It. 3G3, -CAN. 

ff i, Value of projicrtp 

inrrvascd.]—-K\T\{^d.\h Trust Co. v. 
Ba'ITELL (1916), 33 VV. L. JL 738; 9 
VV. VV. R. 1265.— CAN. 

d (p. 290) f. .|- Tolley v. 

, Cl ERIN. (1926] i 1). L. It. 625 ; [19261 
1 S. C. R. 566.— CAN. 

1 d (p. 290) ii. .1— Steven- 

son r. Gp.ken, il926! 2 D. L. R. C67 ; 

; .58 O. L. R. 54 6.- -CAN. 

I d (p. 290) ill, Alandon- 

I ram( oJ prioritp — Wind amouiUs to .] — 
i BE^vKR Lumber Co., Ltd. r. Curry 
1 (Sask.). [19261 4 D. L. R. 619 ; 11926] 

: 3 W. \V. R. 404.— CAN. 

I d (]). 290) iv. — .]— Gooding 

r. Crocker, [1927] 1 1). L. R, 1072 ; 

1 60 O. h. it. 60.— CAN. 

e (]). 290) I, As aganist debt nlure 

1 holder.]- PuDOjaseiv of dehentui'eB uv 
I lends Ml hs! ‘fluent, to »•<: without notice 
I et“ iicu.-i. either actual or hy regLtnttion 
* under a bond mtge., wdijeli ia a jirior 
mtge. wllliin ^K'ldiaiiies’ Lien Act, are 
not (‘utitli'd to rank prior lo the liens. — 
l\Gi.is r. Lin.r.NS Park Piaza (’o., 
119321 1 D. L. II. 235 ; O. R. 110.— 
CAN. 

k (p. 290) i. — 7'riorih/ of vun'l- 
pogev to hcnhdde v, 

McCoJfx, [1929J 1 D L. R. 906: 63 
O. L. R. 351.— CAN. 

k (p. 290) ii. Eftert of 

/muf/. ) - • Allhougli tlie piiority uhieJi 
uudor sect. 13 (1) of RctdiaiiicK’ Lien 
Act, It. S. y., 1920, a n-gisteied mtge. 
lakes e\er a subsequrntly n^gislered 
meehaiiirs’ lien may be attacked on 
t,he ground that the mtge. was regis- 
((red in fraud of ihe lienliolder - 
Ile.hi : the evideiuT? in ( he pre.seiit case 
did net. ONl^xhlish tnnid on the part of 
Hie ]u(gt‘e. ’JHa' fact that, the mtg(‘.e. 
on taking the migt*. Kuow.m that another 
person has a meehaiues’ li(*n which ho 
is entitled (e liave n^gislered under 
]M»*el)ant(‘.‘'’’ Lien Aet dot's not eon- 
.stitute fraud. -Sia'URiTV laTMitEU Co., 

A. VV. U. 663 ; 4 i). L. Til 
p.. a. C. snh nom, Security 
C o. V. Lyon.s, [1930] 3 

D. L. R. 2S3 ; 1 W. VV , R. 709.— CAN. 

k (p. 290) iii. Prinriip of lien- 

holder io equitable uuyrlgagcc .) — In an 
action to en Conte ui<*ehunie.s’ hens it 
was found that deft, S. was entitled to 
priorlt y ovtu* the Ih'us ^vi( h respect to a 
claim put forward by him as equitable 
ndgeo. of the lands against which (he 
liens were registcTcd //rk/ ; the 
t.ransaction.s did not give S. prioritj*' : 
his rigid was at most an unregistvred 
equitable right it ounferred upon him 
no gi'oater right (ban if he had an un- 
registered legal mtge. 8: the lions, being 
registered, obtained priority. — P a will 
Door Co., Ltd. v. Stephenson, [10311 
4 D. L. R, 456 ; 0. R. 594.— CAN. 

k (p. 290) iv. .] — Questions of 

priorities with respect to inrohamcs’ 

40 
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litiiiH existing' midor IMoclmnles* Lioji 
Act. R.8.A.. 1922, arc not afl'ectcd by 
fc!e<*t. 41 of Mocbanicss’ Lien Act. 

8aid sect. 41 deals with j[>rocc<liir<^ only. 
— Haywakd LiryiBER Co., Ltd. v. 
M(’KACjiraiN, 1193 1 j 3 W. W. II. (m, - 
CAN. 

k (p. 290) V. Priority of bond- 

holder s,\~ KASTW4N TP.ItST CO. V, 
itouiiNiiiis, Ltd., 11032 j 3 I>. L. 11. 
19,— CAN. 

t (p. 290) i. Over railway pro- 

perty.}— By 54 Viet. c. 11, s. 15. the 
Crown was given a lieu upon the rails, 
etc., of railw^ays recieiving tinaneial aid 
from the Province, but such lien was 
only to take effect in case the railway 
should cease to operate. A railway 
ceased to operate it a manager was 
appointed by 4 Geo. 5, c. 57, s. 1. 
This sect, further provided that ** any 
excess of operating expenses over 
earnings shall bocoiue & be a first lien 
or charge upon said raihvaj^ rolling 
stock of tho CO. : — Held : tbo lien 
created by ihe 1891 Act had not 
ceased to exist on the passing of the 
1914 Act, but tho lien create<l by the 
latter Act liad, priority. — A.-G. of 
Nkw BiurNSWK'K r. Couen (1929), ,54 
N, B. II. .3.56.— CAN. 

sp. A a aoainjsl purchaser in good faith 
for valuable cmisidcraHon — note 
unregistered.] — W'jiXTE v. Deijsle 
(1915). 30 W. L. R. 918 ; 21 B. L. K. 
407.— CAN. 

sq. Lien for wages — Under Builders* 
<£* Worhmcn*s Act, 1902 — As against 
creditors .} — Bryson a. Ro.ssEit Muni* 
ciFALiTY (1009), 18 Man. L. 11. 658. — 

CAN. 

PART V. SECT. 6. SUB-SECT. 1. 

g <p. 291) I. Supreme Court.] — 

Martin v . Russell & Jouson & True 
British Couumuia Paper M anu- 
FAuruKiNu Co., Ltd. (1892), 2 B. C. K. 
98.— CAN. 

g (p. 291) ii. County court — 

Claim for personal order io jjay .] — 
Post v. Jonhs (1892), 2 B. C. U, 250. — 

CAN. 

g. (p. 291) Hi. .] — PREEZIC V. 

Cabev. McKay r. Carey (1907), 7 
W. L. R, 287 ; 1 Alta. L. R. SI.— CAN. 

g (p. 291 ) Iv. Master in chambers 

— Setting aside judgment of official 
referee — On failure of defendant to 
appear.]-- GvY.m v. Lixi»en (1912), 
21 O. W. K. 303 ; 3 O. VV. N. 750 ; 1 
D. L. Ji, 908.— CAN. 

bb <p. 291)1. .y - 

Bank of Montreal v. HAtTNEH (1884), 
10 A. R. 692.— CAN. 

d <p. 292) i. 

Howlktt & Bell v, Doran & Gal- 
lant (1913), 24 W. L. IL 401 ; 4 

W. W. Ii. G74; 11 1). L. Ii. 372.— 
CAN. 

d (p. 292) ii. .3— 

Hunting v. Bell (1876), 23 Gr. 584. — 

CAN. 

d(p. 292) ilL .3— 

Black v . Wiebe (190G). 4 \V. L. K. 
218.— CAN. 

d (p. 292) iv. .J— 


McIvkr V. Crown Point Mining Co. 
(1900), 1 9 P. R. 335 ; 21 C. L. T. 127.— 

CAN. 

d (p, 292) V. . J— 

Bagshaw 1?. Johnston (1901), 3 

O, L. R. 58 : 22 C. L. T, 33.— CAN. 

d (p. 292) Vi 

British Oolumria Mills, Timber & 
Trading Go. v. HoimoniN, Hensitaw 
& SKNin,ER (1907), 12 B. C. B. 426.— 
CAN, 

d (p. 292) vii. 

Suimmms insuffiriently .stamped .] — 
,l AMi<ia Uendkrson 8: Sons v. Russet.i. 
House, Ltd., DAmu', (1931] 1 
V\'. W. ri. 342.- CAN. 

® (p. 292) i. - — — — — 

Townsley V. Baldwin (1889), 18 
O. R. 403.— CAN. 

e (p. 292) «. 

Neij^on V. Brewster (1900), 7 Terr. 
L. R. 458 ; 3 W. L. R. 362.— CAN. 

e (p. 292) lU. — .3— 

iMTERiAi. Elevator Co. v. Welch 
(1906), 4 W, L. 11. 51 ; 16 Man. L. R. 
1 30.— CAN. 

0 (p. 292) iv. .3— 

Gidney V. Morgan (1910), 10 B. C. R. 
18.— CAN. 

e (p. 292) V. .3 — 

Whitman v. Harvey (1910), 13 

W. L. R. 287.- CAN. 

f (p. 292) i. - - - - — 

Afffdorit.l — Wliere an allitlavit ir, 
support of a rUiitn of a nioehank''^’ 3u'u 
I'i made t»y au agent of the eiaimaut 
iS: the agent has no persfuial Isiiowlcdge 
of Hie I'aels fiialed, tlu‘. alfiilavlt is 
lat.'il ly defeet j ve. The oiuui i va; seel ion 
tiocs not afford relief in such a case. 
A bookia'eper whose only lcnowd(!<lge is 
the infer(‘nce8 drawn ]»y him from the 
<diavgo *<1ips winch ho has indered in ( he. 
claimant's books cammt be said to b/ive 
the reif Hired personal kritm ledge.*’ 
KviiD Buok. e. Tavi.oii, 

<’OLTMBI\ PLUMRINO .SUPI’LH'N ('(I, r. 
Taylor, !3932j 3 W. \V\ U. Bhh - CAN. 

o (p. 292) i. 

Cooke v. Mocroft, 11920] l W. 4V. K. 
827 ; 30 B. O. R. 303.— CAN. 

o (p. 292) ii. .3— 

Christy a. McKay (1905), ir> Man. 
L. R, 612 ; 2 W. L. H. .303.— CAN, 

o (p. 293) ili. .]— 

Hovendkn V. Ellison (1877), 24 Gr. 
448.— CAN. 

o (p. 292) iv. ,] - 

]\!cPherson V. Gedge (1883), 4 0. R. 
246.— CAN. 

oCp. 292)v. .1 — 

Hall V. Hogg (1890), 14 P. R, 4.5,— 
CAN. 

o (p. 292) vl. ,3— 

Bigkerton V. Dakin (1891), 20 O. R. 
192, 09.5.— CAN. 

o(p. 292) vii. .] — 

Garpneu r. GoiwiAN, Ro.sg v. Gorman 
( 1908 ), 7 W. L, R. 630 ; 1 AJla. L. R. 
me.— CAN. 

o Ip. 292) viii, .] 

— Leibrock V. Adams (1908), 17 Dlan. 
L. R. 575.— CAN. 

o (p. 292) be. ,3 — 


McEwkn V, BOUOK, [1921 ] 3 W. W. B. 
267.— CAN. 


o (p. 202) X. .3 — 

Rogers Lumber Oo, v. Gray & 
Hobmer (1913), 23 W. L. R. 920 ; 10 
D. L. B. 698 ; 4 W. W. R. 294.— CAN. 


V Vp. 

iMptHHAL Lumber Yards, Ltd. v. 

. [19281 2 D. L. R. 150 ; 
. 1 W. W. R. 409 ; 22 Saek. ^ 
278.— CAN. 


r(p. 292)1. 

Howlett &: Brtjl v. Doiun & Gal- 
lant (1913), 24 W. L. H. 401 ; 4 
W. W. R. 674 ; 11 D. L. R. 372.— CAN. 


r (p. 292) li. .3— 

Hall v. Pilz (1886), 11 P. R. 449.— 
CAN. 


r (p. 292) iii. 

Cobban IViiD. Co. v. Lake Simcob 
Hotel Co. (190.3). 23 C. L. T. 108; 
5 O. L. R. 447 ; 2 O. W. R. 48, 310.— 

CAN. 


a (p. 202) I. .]— 

Wagner v. O'Donnell (1891), 14 
1\ R. 254.— CAN. 


a (p. 292) il. .1— 

Sherlock v. Powell (1899), 18 P. R. 
312.— CAN. 


a (p. 292) lil. .)— 

Gillies Si7i*i*ly Co. v. Allan (1910), 
15 B. C. R. 375.— CAN. 


CO (p. 292) I. In- 

terest.) — h’rrzGF.nALD v. Ai'peui.ey 
(S a^k.), [1926] 3 D. L. R. 734 ; [19263 
2 VV. W. R. CS9.— CAN. 


CP (p. 292) i). — .3 

— Beaver Lumber Co., Ltd. v. CiTpatY 
(Bask.), [19261 4 1>. L. R. 619 ; [19263 3 
W. W. R. 404.— CAN. 


cc (p. 292) iii. Xainre 

e/«f7k>r7.]— Hu'rsoN r. Valuers (1892), 
19 A. }{. 154.— CAN. 


cc (p, 292} iv. Pay- 

ment into court'- 2 light of materialma'n 
to puymeut <)a'M---BuoC)KrncLl) Bltofi., 
Ltd. r. Suoier (N. S.), (1929] 4 
1>. L. R. 638 ; rersd., (1930] 2 l>. L. Jl. 
137 : I M. V. Tl. mo. 'CAN. 


11 (p, 292) i. ExhaustUm of 

lien rnnedifs — Bight io personal judg- 
ment. ]— A. W. CAS.K1DV 8c Co. V. 
IJff'KH (Sank.), [1929] 2 1). L. R. 353.— 

CAN. 


PART V. SECT, 7, SUB-SECT. 1.— 
A. (b) i. 

sw. By claim far rescission.] — He 
Mainland Pohtuvnd Cement Co., 
[1927] 2 I). L. R, 742 ; 38 B. C. R. 
417.— CAN. 


PART V. SECT. 7, SUB-SECT. 1.— 
B. (b) 1. 

8X. Waiver of mechanics lixn claim — 
Form of waiver mgttcd by mistake .) — 
Palfrey v. Brown ( 1915), ,31 W. L. R. 
535.- CAN. 

PART V. SECT. 7, SUB-SECT. 2. 

r i. - — Jlecirol of lieu.]-- Kdah/nd 
iij.Vf) LLMHEU go. V. AAfAlALVMATED 
Buimung Co., 11932J J 1). L. IL 795.- - 

CAN. 
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Yd. XXXIL a— Ilia. 


LIMITATION 


Part I. — The Statutes 

8* Add, Annotation : — Hefd. Harnett v, PTsher, 
[19271 A. 0. 573. 

16. Add, Annotations : — Apprvd. Ramdutt Ratn" 
kissendass v, Sassoon E. D. & Co. (1929)* 
98 L. J. P. C. 68. Befd. Board of Trade v» 
Cayzer, Irvine, [1927] A. C. 610; Lynn v. 
Bamber, [1930] 2 K. B. 72, 

16. Add, Ciiaiions 1 K. B. 209; 130 

L, T. 7, C. A. ; affd, sub nom. Board of 
Tuadje t». Cayzeh, Irvine & Oo., [1927] A. C. 
010 ; 96 L. J. K. B. 872 ; 137 L. T. 419 ; 43 


OF ACTIONS. 


of Limitation Generally.. 

T. L. R. 626 ; 71 Sol. Jo. 660; 17 Asp. 
M. L. C. 281 ; 32 Com. Gas. 361, H. L. 

Add, Annotation : — Consd. Ramdutt Ram- 
kissimdass v, Sassoon E. D. & Co. (1929), 98 
L. J. P. C. 58. 

28. Add. Annotation : — Retd. Weld v, Petre 

(1928), 07 L. J. Oh. 399. 

31. Add. Annotation : — Refd. Weld v, Petre 

(1928), 97 L. J. Ch. 399. 

36. Add. Annotation : — Refd. Weld v. Petre 

(1928), 97 L. J. Ch. 399. 


Part II. — Simple Contract 

56. Add. Annotation : — Consd. Aylott r. West 
Ham C/orpn., [1927] 1 Ch- 30. 

57. In Annas, for ** 20 J. P. 99 ” read “ 90 
.1 P. 99.’’ 

59. Add. Annotations : — Dlstd. Avlottv. West Ham 
Oorpn., [1927] 1 Oh. 30. Refd. Dennerlev t;. 
Prestwich XL D. O. (1929), 141 L. T. 602; 
Royal Trust Co. v. A.-G. for Alberta (1929), 
46 T. L. R. 25. 

65. Add, Cifaiion ;~-[1927] 1 Ch. 30. 

Add, Annotations : — Refd. Dennerley v, Prest- 
wich 1). I). C. (1929), 141 L. T. 602 ; Stevens 
V, Ilampstc^ad Borough Council, [1920] 2 
Ch. 239, 

71. Add, Annotation : — Consd. Aastrian Property 
A<liTiiiustrat-or v, Russian Bank for Foreign 
Trade (1931), 47 T, L, K. 560. 

73. Add, Annotations: — FoUd. Hungarian Pro- 
perty Administrator v, Fiiiegold (1931), 100 
L. J. K, B. 3iS3. Refd. Mackenzie- Kennedy 
r. Air Coujicil, [1927] 2 K. B. 617. 

74. Add, Ayinotation Consd. Austrian Pi'(>perty 
Administratc^r v, Russian Bank for Foreign 
Trade (1931), 47 T. L. K. 560. 

77. Add. Annoiaiion : — Refd. Ite Mason (1928), 
97 L. .1. Oh. 321. 


Debts and Personal Actions. 

7 8. Add. A nnofati 07is : — Consd. Re Mason ( 1 928 ), 
97 L. J. Ch. 321. Apld. Hungarian Property 
Administrator v, Finegold (1931), 100 I^. J. 

K. B. 383. Refd. Wigg v. A.-G. of Irish 
Free Static (1027), 96 L. J. 1*. C. 88. 

79. Add. Citations 1 K. B. 269; 136 

ly. T. 7, C. A. ; affd. sub nom. Board of 
Trade v. Cayzkh, Irvine Co., [1927] A. C. 
CIO ; 96 L. J. K. B. 872 ; 137 L. T. 419 ; 
43 T. L. H. 625 ; 71 Sol. Jo. 560 ; 17 Asp. 
M. L. C. 281 ; 32 Com. Gas. 851, If. L. 

Add. Annotation : — Refd. Ramdutt Ram- 
kissendass v, Sassoon (E. D.) A Co, (1929), 98 

L. J. P. C. 58. 

80. After this case add - 

Action by administrator of enemy 

property.]— ySec Aliens, Nos. 21 5r, 215s, 
ante. 

84. Add. Annotation : — Consd. Dennerley v, Prest- 
wicli U. D. C. (1929), 141 L. T. 602. 

93. Add. Annotation Refd. Lowe r. Bentley 
(1928), 44 T. L. K. 388. 

94. Add. Annotation: — Consd. l^owe r. Bentley 
(1928), 44 T. L. K. 388. 

111a. Claim to interest on loan — Claim to principal 
barred.] - Pltfs., as the exors. of N. who died 


PART I. SECT. 1. 

2 i. Nature — Rule of procedure .] — It 
is tt settled principle that there is no 
vefltcul right in proccilnro. 8tatutcs ul 
Limitation cannot he considered as 
anything eiso than matUTs relating to 
rooednro ifc, ordinarily, flneb statutt^s 
av« their operation from the date 
fixed in the statute & govern all 
matters brought before the at. after 
tho commenc-ement of the operation 
of the statute. — Kiionpkar AUiiam- 
MAP Sai-kii V . Chandra Kumar 
Mukherti (1929). I, L. 11. 56 Calc. 
1117.— IND. 

PART I. SECT. 2, SUB-SECT, 1. 

16 i. Submission to arfrilraiion — 
WheihjCT defence of limitation ext'luded.] 
— Inn reforonw to orbn. it Is an implied 
term of the contract that tho arbitrators 
must dtwide the dispute aoeording to 
tho existing low of contract, fc that 
every defence which would have been 
open In a ct. of law. Including limita- 
tion, can be raised unless that dofonco 


has been excluded by agwiement of 
the parties. — H am Durr Hamkih- 
SENDASH V. Sassoon F. D. Co. (1929), 
rj6 L. li. Incl. App. J28.— IND. 

PART H. SECT. 2, SUB-SECT. 1. 

47 iv. .1 — Pllf. sued to 

recover halaiiee on account of advances 
made* to deft. T)ur8u«ut to a contract 
of hypot hecat lou. Tbt^ agreement pro- 
vldetl that tho advances should be 
repaid on demand, tS: alst) provided for 
repayment towards the advances by 
tho sale piDcoeds of oonslgnmcnts of the 
goods hypotlietiated, &: sent by deft, to 
plif. in Calcutta for sale : — IJeM : the 
aeociunt was not a mutual open & 
current acco\it»t, & Art. .^»9 of Liinita- 
tum Act (IX. of 1908) applied. — Tea 
Financinu Syndtcatk, L'H). V . 
CiiANDiuv Kama! Bkzroruah (1929), 
I. L. H. 56 Calc. .'i75.— IND. 

PART n. SECT. 2, SUB-SECT. 6.-~B, 

5 Highway Traffic Act, 1923 

19 


(<•. 48), ««. 43a. 64— Effect of.}— 

CyARLINO V. ZlMTtLAKTK, 11927J 2 

D. L. H. 915 ; 60 O. L. U. 269.— CAN. 

sx. Jhnnage.H for wrongful tax-sale,] — 
Held: action on the case within 
Statute of Limlt^itlonB.— Kownatcicj 
V . Bear Lake Mitnicipai. District, 
fl930J H W. W. H. 35:t; 11931] 1 

l>. L, R. 334 : rvmd. on oilier grounds, 
[1931] 1 W. W. R. 757 ; 2 D. L. R. 
318 ; 25 Alta. L. li. 251. —CAN. 

PART II. SECT. 2, SUB-SECT, 7. 

sa. Note, given under MunicipaUlies 
Seed Orai7i Act — Failure to observe 
cimditicms of /Irt.J—CARMTCTTAKL Rural 
M uNirieAuri'y v. (Rlberu. [1929] 1 
D. L, 11. 124 ; 11928] 3 W. W. H. 454.— 
CAN. 

PART II. SECT. 2, SUB-SECT. 9.— A. 

sb. Clahn for injurious affection — 
Within Siatule of Limitations (Aoiia 
Scotia), s. 2 ((f).]— MiLUiR v. li.. 111)27} 
Kxoh. C. It. 53.— CAN. 



Cases 111a— 200. English and Empibb Digest Supplement. 


in 1921, alleged that about Nov. 4, 1907, N. 
lent to deft, a sum of £1,50 0, the loanto bear 
jnierosi at the rate of 6 per cent, per anfwm, 
& claimed in this action, the writ in which 
was issued on Nov. 1, 1928, payment of the 
loan with the intere.st thereon which accrued 
during the six years ending on Nov. 1, 1928. 
In spite of the fact that the recovery of the 
loan was barr(‘d by the lamitiition Act, 1023, 
on June 30, 1920, that was to say, six years 
after June 30, 1920, tiie date when the last 
payment of interest was made, as pltfs. 
admitted at the trial, pltfs. nevertheless pro- 
ccedtid with tlieir claim for payment of so 
much of tlie interest as accrued between 
Nov. 1, 1022, cSj June 30, 1920, the date at 
which the claim for the principal was barred, 
on the footing that at each half * 3 ’ ear during 
that period a cause of action accrued in 
i‘e.spect of each half-year’s payment of 
interest : — IJc/d : the principal sum having 
been barred by the statute, the interest so 
claimed was, as being only accessory to the 
).>iincipal, ba.rred with it. — E ldijr v. Nohtu- 
rorr, (I980j2 Ch. 122 ; 99 L. J. Oh. 518 ; 143 
L. T. Oil. 

128. J dd, A nnolurtou Refd, Weld v. retrc(1928), 
97 i., J. Ch. 39ih 

131a. Assault.] — To an action of a-ssault k> battery 
a j>lea of no assault within six years, is bad ; 
for Stat. Limitations limits it to four years, 
6: the statute must be preciselj’', not argu- 
mentatively pleaded. — L lackmoke v, Tin- 
DEitLEY {1705), 2 Ld. Kaym. 1099 ; 11 Mod. 
llcp. 38 ; 2 Salk. 423 ; G Mod. Eep. 240 ; 
88 E. 11. 809. 

136. Add. Annotaiioiifi -Apld. IJotts v. Metro- 
politan Police Ilistrict lleceiver (1032), 90 
J. 1*. 327. Distd. ('oi)per Export Assocn. 
Inc. V. Mersey Docks A/ Harbour Hoard 
(1932), L8 T. L. li. 542, 

139a. Arbitration condition precedent.] — The 

Crown requistioned api^cts.’ ship under a 
ciiartej party, which provided that any 
dispute under the charter sliould be referred 
to arbn. und(T Arbn. Act, 1889 {c. 49), ^ 
wliich concluded as follows ; “ it is further 
mutually agreed that such arbn. shall be a 
condition preca deni to the commencement of 
any action at law.” In July, 1917, the ship 
was lost, but appets. did not proceed to arbn. 
until Dec. 1923. The Crown contended that, 
as the arbn. was not commenced within six 
y(‘ars of the loss, the claim was barred by 
Stat. Limitations, i(i23 (c. IG) : — Held: 

under the arbn. clause no cause of action arose 
until the award was made, time did not 
run until the making of tlie award, & the 
claim was not barre^d, — Board of Trade v. 
Oavxer, Irvine & Co., [1927] A. O. GIO ; 
9(5 L. J . K. B. 872 ; 137 J.. T. 419; 43 T. L. K. 


625 ; 71 Sol. Jo. 560 ; 17 Asp. M. L. 0. 281 ; 
32 Com. Cas, 351, H. L. ; affg. S. C. 
nub nom. Cayzer, Irvine & Co. v. Board 
OF Trade, [1927] 1 K. B. 269, C. A. 

Jnm)tatum : — Consd. Ranidutt Kamklasetidass v. Sassooo 
(E. D.) & Co. (15)29), 98 h. J. P. C. 58. 

148. Add. Annotation : — ^Refd. Lynn v. Bambor, 
[1930] 2 K. B. 72. 

154a. Date of document — Bill treated as pro- 
missory note.] — On Mar. 23, 1920, the branch 
of British Trade Corpn., Ltd., at Batoum, 
drew a document in the following fonn : 
“At sigl)t pay this sole exchange to the order 
of Mr. B. L. Mailolf the sum of one thoiisand 
pounds sterling value received which place 
to account No. 2.” The document was 
signed “ For British Trade Corpn,” by the 
manager & account, it was addressed at the 
foot “ To the British Trade Corpn., 13 
Austin Friars, London, E.O.” By successive 
indorsements pltf. became the holder, & on 
Dec. 20, 1923, his agents presented tlie 
document at the London oitices of the Corpn. 
Payment was refused, as it was required that 
the indoi'sements should have a banker’s 
certification. On Nov. 23, 1920, a special 
resolution was passed for the voluntary 
winding up of the coipn. in connection with 
an amalgamation with the Anglo- Austrian 
Bank, Ltd. On Apr. 0, 1931, pltf. sought to 
prove in the winding up for £1 ,000 in respect 
of the document, but the liquidator rejected 
the proof on the ground that it was biu*red 
by the Statute of Limitations, as more than 
six yeais J)ad elapsed since the date of the 
document before the winding-up resolution. 
The holder took out a summons claiming to 
have his proof admitted ^ he elected Uy treat 
the document as a promissory note -Field : 
the document when treated as a promissory 
note did not need to be presented for ]) >- 
ment in order to render the niaker liable, 
becau.se, in ord<ir that a place of payment 
should be sj)ecitied ” in the body ” of the 
note within Bills of Kxcliange Act, 1882 
(c. 01), s. 87 (1), it must be embodied in the 
fictual terms of the contract for payment. 
Time tlierefore began to inn under Stat. 
Limitations, as fi*om date of the d(jcument, 
At it was barred before the date of winding-up 
resolution. — Re British Trade Corpn., I/fd., 
[1932] 2 Ch. 1 ; 101 L. J. Ch. 273 ; 147 L. T. 
40, C. A. 

182. Add. Annotation : — Refd. Dcnnerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 002. 

185. Add, Annotations : — Expld. Elder v. Norih- 
cott, [1930] 2 Ch. 422 ; I. It. Comrs. a. Holder, 
[1931] 2 K. B. 81. 

206. Add. Aymofaiions : — A.v to (1) Apld, /fe Mason 
(1928), 97 L. J. Ch. 321. Refd. Re Blake, 


PART n. SECT. 6, SUB-SECT. 1. 

134 vi, Vndischarfffd bankrupt.] 

- ^\ )»t*rv a liavinp: ol^Uiiiicd 

of the- Iiisolvcnoj' ct,., bu<'d an 
:ivo]vent in an or<iiriaiy elvil ct. to 
1 <ltht, tiic udjudiration being 
tlx* ff»nner wax not c-ntitJed 
iitin;j the period of liniiUition 
uit, t() <‘^(*lnde U\v time diirfuf? 
vitux nx ux>o]v('tK*y pro<*t‘edin}^s were 
peixime:.-- >1 A(’HAN,iF;r.in AirMRl) r K. 
tiovjM.A Puumu I. L. R. 51 

^jud.^^.2.-- IND. 

PART n. SECT. 5, SUB-SECT. 2. ~ A. 

sd. f'rop-painnctd nurcerm nt .] - ” A 


JeKW3o imdcr a crop -payment lease 
agreed to deliver in the namo of tlie 
l<‘SHor onc-tbinl of the crop & in 
addition enough thereof to pay certain 
taxes- Il€; finlrthod delivering wheat 
to the lessor’s ci-edlt on Oct. 9, 1923, 
Hi on (hat date had marketed nil the 
remainder of the croi» in bis own name. 
The amount delivered for the lessor 
was not, sufticient U) fulfil the tenits of 
tile covonant to deliver :-~IJeld : the 
breach of the aweejneut was cormriitted 
on said date & Stat. Limi1.atiouB com- 
menced to run tlierofrom, tic the agiee- 
j ment nf)t being under seal, the iu*,rlod 
of J imitation was six years. — G ordon 
I V. KiBEBaBOUOll. 11931] 2 W. W. li. 

20 


331. -CAN. 

PART 11. SECT. 6. SUB-SECT. 2.— 
C. (a). 

147 i. Date of rnatcing .] — Where a 
promissory note is payable, with interest 
on demand, Stat. LfiuiUitloiia begins 
to run from the date of the note. — 
iMPKRiAL Bank of Canada v. Simpson 
(Man.), 11927] 3 W. W. H. 500.- CAN. 


PART II. SECT. 6, SUB-SECT. 2.—M. 

Be. Money repayable ** as soon as 
possible **— Time runs from date of 
ability to Ingkkbhktsen v. 

CHitiSTKNSBN, [1927] 3 W, W. 11. 136 ; 
37 Mon. L. R. 93.— CAN. 



Vcd* XXXJUL—Limitaiion of Action$. Cases 206—449. 


Re Minahan's Petition of Bight (1931), 100 
L. J. Ch. 261, 

210. Add* A nnoiaiion : — Consd. Dennerley v» Prost- 
wich U. D. C. (1929), 141 L. T. 002. 

217. Add, Annotation: — Hefd. Douglass v, Lloyds 
Bank (1929), 34 Com. Cas. 263. 

229. Add* Annotation : — Refd. Dennerley v. Prest- 
wick U. D. C. (1929), 141 L. T. 602. 

254. Add. Annotations: — Refd. Legh v* Legh 
(1930), 143 L. T. 151 ; Lynn v. Bambcr, 
[1930] 2 K. B. 72. 

256. Add* Cilaiions 1 K, B. 402 ; 96 

L. J. K. B. 55, 0. A. ; ajfd., [1927] A. 0. 573 ; 
96 L. .1. K. B S56 ; 137 L. T. 602 ; 91 J. P. 
175 ; 43 T. L. B. 567 ; 71 Sol. Jo. 470 ; 25 
L. a. B. 454, H. L. 

Add. Annoiafion : — Consd. De Freville v. Dill 
a927), 96 L. J. K. B. 1056. 

264. Add. Annotation: — As lo (2) Refd. Betts v* 
Metropolitan Police T>istrict Beceiver (1932), 
96 a. P. 327. 

284. Add. Annotation : — Refd. Harnett v. Fisher, 
[1927] A. C. 573. 

315. Add* Annotation : —Refd. GottUfEe v. 
Edelston, [1930] 2 K. B. 378. 

355. Add. Amioiation Apld. tie Blucher (Prince), 
Exp* Debtor, [1931] 2 Ch. 70. 

356a. — Promise to pay directors’ fees — By 

adoption of balance sheet including fees.] - 

Balance sheets including fees due to directors, 
A/ signed by direct/ors pursuant to Cos. 
(Consolidation) Act, 1908 (c, 69), s. 113, are 
not acknowledgments of those fees within 
Lord Tiinterden’fi Act. 

After an order for the compulsory winding 
up of the CO. the applicant put in a proof for 
£950 in respect of creditors' fees. The 


liquidator rejected the proof to the extent 
of £350, allowing only £600 on the groiind 
that all directors' fees wliich had accrued due 
more than six years before the date of the 
winding-up order were barred by Stat. 
Limitations. The director’s fees due to 
appet. appeared from balance sheets duly 
signed by two directors passed by tlio co. 
Upon a summons taken out by the applicant 
asking that the decision of the liqui<Jator 
rejecting his proof to the extent of £350, 
might be reversed, ^ that the proof might be 
allowed in the full sum of £950 : — Held : 
(1) a board of directors, acting as a board, 
& passing a resolution adopting a balance 
sheet which includes directors’ feOwS, does not 
bind the co. to pay those fees ; (2) a balance 
sheet so adopted & signed by directors 
Xiursuaut to Cos. (Consolidation) iVet, 1908 
(c. 69). s. 113, is not a writbui promise by the 
CO. or its agents to pay the directors' fees. — 
Re Coliseum (Barrow), Ltd.. [1930] 2 
Ch. 44 ; 99 L. J. Ch. 423 ; 143 L. T. 423 ; 
[1929-30] B. & C. li* 218. 

400s. Retrospective operation.] — Above 

Act came into operation on Jan. 1, 1829 : — 
Held : an action commonced in Hilary term, 
1829, co\iId not be maintained upon a verbal 
promise made before the passing of the Act. — 
Towler. V. Chatperton (1829), 6 Bing. 258 ; 
L. & Welsh. 74 ; 3 Moo. & P. 019 ; S L. J. 
O. S. 0. P. 30 ; 130 E. R. 1280. 

Aimnintioiis : —Exvid. Moon r. Durden (ISIS). 2 E^vc]]. 22. 
Consd. K. V. lAiodK & Bradford lly Co. (18:.2), 18 Q. B. 
318 ; VVrisrht v. Rale (18(v)), 0 H. & N 227 Refd. Paddon 
•L\ Bartlett {1885), 3 Ad. Sz El. 884 ; liatchelor v. Mid- 
dleton (1848), d Hare, 75; TU y. (.'rowan (InhaMtaritf^) 
(1849), 13 Jur. 1099: Leary r. Pattrlck (1850), 1 4 Jnr. 
932 ; Henshall v. Porter, 119231 2 K. B. 193. 

449. Add. Annotaiion — Refd. Rc C.'oUseuin 

(Barrow), Ltd,, [1030] 2 Oh. 44. ’ 


PART II. SECT, 5, SUB-SECT. 2.— U. 

235 ii. Prociso for compenmtion 

bu will -''rime dotfi nut run until death 
of fmpln};rr.l—}iryTEli V. Thomcsox, 
11927] 2 D. L. U. 340; CO O. X, 11. 
185.~ CAN. 

PART II. SECT. 6, SUB-SECT. 3.— A. 

sf. Slatnie barred elaim for daviane-8 — 
Property rendered xiavlr^s by other 
rae.sf>s.l--TeH<JKOx v, gcnnEe, [1928] 
2 I). L. li. 273 ; ajfg., 40 (.Ine. K. B. 
453.- CAN. 

PART IL SECT. 6, SUB-SECT. S.-B. 

£ .]— Keku r. An.ANTie 

8c North-West IIy. Co. (1895), 25 
S. C. K. 197.- CAN. 

PART II. SECT. 6, SUB-SECT. 2.— A. 

fig. Art ion barred by Dr/rnyhi Area 
Jiellef Act, 1022. } -VViLUAMS r. Sact- 
NKK (Alta.), 11929] 3 W. W. B, 195.— 

CAN. 

PART II. SECT. 8. SUB-SECT. 2. 

o i. .] — Gaxha StNon r. Bhao 

SlNGII-BnAOWAN SlNOH, MST. BUAKJ 
(1926), 1. L. R. 7 Lah. 403.— IND. 

PART II. SECT. 8, SUB-SECT. 6.— A. 

409 viii. .] — PiUTL BiNon 

r. Bwojraj (1927), I. L. R. 49 All. 801. 

—IND. 

409 ix. .1 — In order for a 

writing to bo auflldcnt to t^iko a (jano 
out of But. Limit at ionH it mirst amount 
eltbor to an exprowH pi'omise to pay the 
debt or to a clear & nnouallfled admis- 
Hion of a still-flulwlfitlng liability from 
which (tn exprt^KH promtsc in pay the 
debt will bo implied by law. A con- 
ditional promlflc will uot milHco unless 


there l»e proof of tlie fulfilment of the 
(;ou<lltion, but, if such proof be olTcivd, 
a promise either express or implied 
will be couYcHe.d into an absolute one. 
& as «{uch will support a claim alleging 
a promise to par on retpiest. — Heed r. 
'I’HiKL, [1928] 4 D. L. Jl. 72: [1928] 2 
W. W. II. 1J5 : 22 Sank. L. R. 495.— 
CAN. 

409 X. .] — MacBain v. Mao- 

Bafn, [19291 .8. C. (Ct. of .Sess.) 213.-- 
SCOT. 

PART II. SECT. 8, SUB-SECT. 6.— C. 

sh. AccounJ stated — K/fect of general 
acknainlcdgrnent .] — Whore a chitlia con- 
tained a series of Items of debt, all 
taken by deft, from pJlf. with the dati^s 
of the loans mentioned t-heivin, 8; in 
the end bon* the following indorse- 
ment “ Examined the aeetmnt. Tt Is 
correct”: — Held: each item waa a j 
separate debt In it-solf, 8c tin; Indorse- 
nu’nt was merviy an acknowledgment 
of the existing debt, giving a fresh start 
lo limitation in respect of «nch ittuns 
only as were not, at the date of indorso- 
mont, barrcfl by Hniltation.— Dicoraj 
3’F.vvAm r. iNimARAv Tewaiu (1929), 

1. L. R. 8 Pat. 706.— IND. 

PART IL SECT. 8, SUB-SECT. 6.-D. 

460 xi. .1 — Chap.van e. 

Paulson (Man.), 119261 4 D, L. R. 
590.— CAN. 


Deft., against whom pltf. 
claimed a total sum of Cl. 000 upon 
various causes of action, some well 
founded 8< some not,, gave lillf. a 
document in thc^so wonls : ” In case 
of my heeoming bankr'jpt 8: death 

1 owe you i'l.mm for money lent”: 
in law none of the causes of action 
were money lent, although a layman 
might have so descrihed them : — 
Held : there was an absolute ^ac know- 
lodgment sufiitdent to lake the eauscs 
of action out <jf the stat. of Limita- 
tioi^s.-' OOHEN V. t-OHKX 11929). 42 
C. L. U. 9i : 3 A. L. J. 102; [1929] 
ArgUB I.. R. 201.— A US. 

PART 11. SECT. 9, SUB-SECT. 1.— 
F. (a). 

650 ii. -1 -lu <n\h'T for a pari. 

payment of a debt io avf>|il the ell’t'Ct 
«>f Stat. LimitjUions it not necessary 
that the payment should ae.hially pass 
from the th'idor to the en'ditor in the 
form of money. ThereJore, wlnov Uie 
debtor, the maker of a t>romlssory 
note, T)erfor'med work for the eredd or 
for whiidi ho was entllh'd to a certain 
sum & thev agi’ced that, it whould he 
applied on the note then ovenlno tX. 
the creditor sf> appli(^d il : - Held : the 
aTTange.iLie.nt to(?k the debt out of the 
Stututo. — WiTSON n. BnowN, [1931] 

2 W. W. K. 733.— CAN. 


PART II. SECT. 8. SUB-SECT. 6.— 
E. (b). 


485 ii. .1 — lU Waun Estate, 

[1927] 4 D. L. R. 440 ; [19271 3 

W. W. R. 13S ; 37 Man. L. R. 95.— 

CAN. 


PART II. SECT. 8. SUB-SECT. 6.— N. 

«h. Vse of technical expression by 


PART IL SECT. 9, SUB-SECT. 1.— 

F. (d). 

1 i. .] — Where two persons who 

are mutually indebted agree that the 
smaller account, although doni)tfuI in 
some respects, shall bo acknowledged 
in full as part jmyment of a larger, 
but not fully ascorUilncd, amount 
owing by the peivon setting up tJie 
former account, siKih an ari-iingemcnt , 
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Cases 578— 864a. English and Esipire Digest Supplement. 

678. Add. Annotation : — ^Refd. Hamett v. Fisher, 696. Add. Annotation : — Oemrdlly, MsBttf . Smith 
[1927] A. 0. 678. v. Wood (1928), 139 L. T. 260. 


Part III.- 

753. Add, Annotations : — Consd. Dennerley v, 
Prestwich U. D. C. (1929), 141 I.. T. 602. 
Refd. Royal Trust Co. v, A.-G. for Alberta 
(1929), 40 T. L. B. 25. 

756. Add. Annotation : — Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

757. Add. Annotations: — Dtstd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Refd. Weld v. Petre (1928), 97 L. J. Ch. 399. 

758. Add. AnnoUiiion : — Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

785 a, In balance sheet.] — ^A balance sheet 

contained in a^i annual report sent by a 


Specialties. 

CO. to its shareholders, Sn filed with the 
registrar of companies, & stating the total 
amount of the co.*s indebtedness under its 
debentures for principal d; interest accrued 
thereon since then* issue is, although not sent 
to the debenture-holders, a sufficient acknow 
ledgmont by the co. of its liability under the 
debentures to take the case out of the opera- 
tion of Civil Procedure Act, 1833 (c. 42), 
8 . 3 . — Re Atla-Ntic & Pacific Fibre 
Importing & Manufacturing Co„ Burn- 
ham (Viscount) v. A'n^ANTic & Pacific 
Fibre Importing &> Manufacturing Co., 
[3928] Ch. 830 ; 97 L. J. Ch. 369 ; 140 L. T. 
18 ; 44 T. L. B. 702 ; 72 Sol. Jo. 598. 


Part IV. — Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


819. Add. JP7iofati()n : — Retd. Weld v. Potre 
(1028), 97 L. J. Oh. 309. 

834. Add. An7ioiatio7i : — Refd. Re Blake, Re 
Miuahan’s Petition of Bight (1031), 100 
L. ,J. Ch. 251. 


848. Add. Annotaiiov : — ^Refd. Purnell v. Roche, 
[1927] 2 Oh. 142, 

862. Add. A n>wtati on - Consd, Barrattt?. Bichard* 
son Cresswell, [1930] 1 Iv. 13. 686. 

864a. — — Effect of statute— -Loss of right of re- 


aJtUoujfh Timde orally, futemipt^ tljo 
muuingr of tiie Stat. of Llautatioua 
wit li respect to the balaace of Iho 
larger account. — G t ilbkiit t\ Citm- 
MtvGS (Man.), [Um] 4 D. L. H. 705; 

3 W. W. li. 3Si.— CAN 

PART II. SECT. 9, SUB-SECT. 3. - 
C. (a). 

b f, .]---The provishion of ivror* 

cflntilo Law Amcnclmcnt Act, Ift.'iO, 
that a payment hy one joint debtor 
55ha!l riol kc*ep the debt alive hs against 
las ro'<lebtor, is in force In Sas- 
liatchmvan. Even if it be not in ff>vee, 
the common law rule liiat a payment 
by one joint debtor keep^ the liability } 
of ail alive does not ajiply where the ' 
reluti<‘a8h)p between the debtoiH is 
that of principul fif sunity Si (he pay^ 
inent is made by (he principal debtor, — 
Bank of Can ad \ r. Kus/jco, 

3 W. W. K. 186.— CAN. 

PART II. SECT. 9, SUB-SECT. 5.--^A. 

740 U. .] — When a creditor 

holds two promifisory notes made by 
the same debtor a payment made 

f enerally on account nrevente SUit. 
imitations from running os agralaHt 
the whole debt. The tact that after 
such payments equalled the amount 
due on one of the notes the creditor 
handed It over to the debtor at the 
hjttor''s Wifi nest after crediting to It aiJ 
the payments ma^le up to that time 
cannot alter the chanmter of the pay- 
mcntH os of the date when each of 
tt»em was nmde..— Wood v. Hicumond, 
[1928] 3 W. W. K. 737.— CAN. 

PART HI. SECT. 1. 

sp, Deft. iHsnrd a seidi's 

of debonT tires, dated June 31, 1914 In 
the folhtiving form : ** On presfjnta- 
tion of this debenture to the treasurer 
** of the H. Club, Incorporated, the 


bearer will bo entitled to reecivo on 
,lan. 31, 1919, the sum of ten pounds 
for value received.’* ’Phe instrument 
wa*-' execute*} umlcr the seal td tlte 
eUib : - .• a debenture docs nrtt 
conse to b<‘ sue] I by W'ason that it may 
also he brought within the detinitioj) 
of “ promisM»ry note,*’ IletiiGr under 
the seal of tlie elnb. t hey were deeds & 
specialty contracts. Sc under Civil Pro- 
ecjdure Act. 1 833 (c. 42), s. 3, they 
were not stHtnte'baiTed.— (iooDsov e. 
H AWKRA Law Ti.nxls N CnoQt‘KT(.’i,UB. 
Inc., 119311 N. Z. L, B. 1096.— N.Z. 

PART IV. SECT. 1, SUB-SECT. 1.— C. 

di. -lie Lino (1908). 

N. B. R. 60 ; 6 E. L. II. 204.— CAN. 

u i. — UcedtterHhip order .] — A re- 
ccivorship order ba»ed on a judgment 
does not l>eoome Ineffectivo, when the 
remedy on tho judgment laNJOines 
barred by Btat. LlmitoUnns. — WiPKiNri 
r. Miner (Alto.). [19271 1 D. L. R. 
286 ; [1620J 3 W. W. R. 778.— CAN. 

sj. How judgment kept alive — Tie- 
vivor .} — Where a Judgment Is about to 
become barn^ by Btot. LimJtatdona, 
twelve years having nearly run, it may 
be kept alive by applying for leave to 
enter on the judgment ndl a suggest ton 
reviving the judgment & allowing 
execution to be issued thep730n. Pltf.'8 
alternative Is to resue on the judgment. 
— SEotrRrrv Lumbrh Co.. Ltd, v . 
KosKtlC. 119241 1 W. W. R. 548.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1.— E. 

852 ii. .1— A debt under a 

covenant In a mtge. executed under 
seal li* a sjiocialty debt. Sc the 
ncriod of limitation applicable thereto 
is twcilve yearn. — iNVKSTORff MoRT- 
OAOE BF.CTTRTTY QO. V. McBONAJLP SC 

Hknby, [1927] 1 W. W. K. 671 ; 21 
Saak. L. R. 409.— CAN. 


852 Hi, /«. mortgage not under 

6rrtb]-'An action on the personal 
covenant in a mtge., which is registonxl 
against land in Alberto but which Is not 
und('r seal, is an action on a simple 
contract debt, 6.* the period of Umlto- 
tioi) t^pplleable thereto is six years. — 
SoClKn-: UELGt D’ENTKUritlSKA In DUS - 
TKJELLK8 iMMOPTUKKEM V. WRBSTBU 
& Miu. (Alta.); [1928] 1 D. L. U. 465; 
23 Alto. L. ll. 129 ; [1927] 3 W. W. R. 
817.— CAN. 

852 tv. ,1— M., by mtge. 

under seal & registered, mtgtvd, land In 
tiiC province of Alberta to pitf., & snb- 
scMinentJy, by transfer, not under seal, 
miule pursuant to Alberta Lund Titles 
Act. jfiigJfitered trunsferred tho land to 
B., who there,by becAAino Ual)le to pItf., 
under tho ef>vcnant Implied by virtue 
of H. ,^4 (J) of said Act, to pay the 
mtge. money. More than six years, 
but less than 12 years, after nigistra- 
tioTi of tho transfer or any pajunent 
on aetuiunt or written aoknowlcdginent 
of liability by B., pitf. sued B. in 
Alberta for payment; — Held r B.'s 
liability to pitf. wtis not statute 
barreil. The period of limitation In 
Alberta for bringing action to recover 
money secured by mtge. made under 
A)}>erta Land Titles Act Is 12 years. 
— ’ruus'rH St Guahavtek Co., Ltd. 
u. Buxton. [1929] 3 I). L. K. 883; 
ft. O. ll. 529 ; rex^ag., 11928J 4 I). L. B. 
784 ; 3 W. W. K. 305 ; 23 Alto. B R. 
665.— CAN. 

852 V. .1 — Asmo Husain 

V. Chatarbhuj & Ahmad-ITu.ah Khan 
(1827), 1. L. R. 50 Ail. 328.— IND. 

ta. Power of sale for arrears of interest 
uwler mortjfaOf deed — Whether eoiend* 
ing to refWipnent of prineipal.h^ 
Joseph r. Joseph (1925), I. L. R. C 
Ram 771.— IND. 

al. Breach of condition in mortgage 
deed .} — A simple mtge., executed on 



Vd. XXXlL-^Ximitation of Aeiioiur. fHam 864 a-- 104 l, 


entry*] — ^Where a rentcharge has become 
statue-barred* a power of re-entry for non- 
payment thereof is no longer exercisable. — 
Sykes v, Williams (1932), 101 L. J. Oh. 418 ; 
49 T. L. K. 0 ; 70 Sol. Jo. 798, 0, A. 

878. Add* Annotation : — Refd. Donncrley v. Prest- 
Wich tJ. D. 0. (1929), 141 L. T. 602. 

915. Add. Annotation: — to (1) Refd. Weld v. 
Petre (1928), 97 L. J. Oh. 399. 

95Sa. .] — By an indenture of lease dated 

Peb. 9, 1909, the predecessor in title of pltf. 
demised certain promises to deft., II., for the 
term of ninety-nine years from Dec. 25, 1908, 
at a yearly rent of £6 0s., payable quarterly 
on the usual quarter days. 11. covenanted 
for himself & his assigns to pay the rent on 
the said days, & it was provided that, if &; 
when any part of the rent should have been 
legally demanded or not, it should be laM’ful 
for the lessor to re-enter upon the premises. 
On Apr. 30, 1924, tlie t/Orm became vested in 
deft., C. Neither on Dec. 25, 1914, nor 
thereafter to the date of the writ, did either 
R. or 0. pay to pltf. the rent due under tlie 
lease. In an action by pltf. for possession 
of the premises, begun on Jan. 28, 1028 : — 
Held: (1) although pltf.’s right to re-enter 
upon tlie promises first accrued to him in 
respect of the ntm- payment of rent on 
Dec. 25, 1914, his claim tcj possession was 
not barred by Real Property Limitation 
Act, 1874 (c. 57), s. 1, & Civil Procedure 
Act, 1833 (c. 27), s. 3, as not having 
been made within twelve years next after 
the time at which the right to make such 
eutry had first accrued, but his right to 
re-enter accrued afresh in respect of each 
subsequent quarter day whenever any part 
of the rent reserved under the lease was in 
arrear for tw(3nty-one days, <fe bo was, there- 
fore, entitled to rely on the last non-pa 3 ’‘nicnt i 
of rent before writ issued or any previous | 
non-payment up to twelve years before i 
writ ; (2) the case was governed by s. 3 of | 


the Real Property Limitation Act, 1833 
(c. 42), a, 3, which provides that all actions 
for debt for I’ent there mentioned shall bo 
commenced & sued within twenty years 
after the cause of such action, but not after, 
& not by Real Property Ijimitation Act, 
1833 (c. 27), s. 42, which provides that no 
arrears of rent shall bo recovered by any 
action but within six years next after the same 
shall have become due, & that, therefore, 
deft., C., would have to pay or tender to 
pltf. all, & not merely six years of, the arrears 
of rent owing under the lease in order to 
defeat pltf.’s claim by recourse to Common 
Law Procedure Act, 1852 (c, 76), s. 212, & 
to obtain relief under Supreme Ot. of Judica- 
ture (Consolidation) Act, 1925 (c. 49), s. 46. — 
BAutiArr V. Richakdson & Ceesswell, 
11930] 1 K. B. G86 ; 99 L. J. K. B. 451 ; 142 
L. T. 606 ; 46 T. L. R. 279. 

Annotniion : — A.<( to (1) Polld. Sykes v. Williams (1932), 
48 T. L, n. 62;>. 

959. Add. Annotation : — Consd. Barratt it. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

964a. .] — Hokton v, Thompson (1855), 25 

L. T. O. S. 292, L. .TJ. 

976. Add. Annoiaiions : — Refd. Rc Lloyd, Lloyd v. 
Lloyd, [1903] 1 Oh. 385 ; Txwis v. McKay, 
Algate V. Viigler, Clark v. Poller (1924), 93 

L. J. K. B. 840. 

976a. .j — The allowance of interest upon 

a legacy cliarged upon real estate, & due 
upwards of six years, is to bo calculated from 
the filing of the bill, not from the date of 
the decree, tliough the bill is not filed by tlio 
legatee. — CnArrEU. v. Reks (1852), 1 De G. 

M. Q. 393 ; 20 L. T. O. 8. 57 ; 16 Jur. 
415, 417 ; 12 E. R. 003, L. C. 

Jtmoiations .* — Refd. Tie Lloyd, Lloyd v, Lloyd, [1903] 1 Oh. 
385 ; Lowia r, McKay, v. Viigler, Clark v. Potter 

(11)24), 93 L. J. K. B. 810. 

1003. Add. Aniioiatlon : -Refd. Barratt r. Richard- 
son So Gresswell, [19301 1 K. B. (i86, 

toil. Add. Annotation Refd. Be Wait, [1927] 

1 Oh. 606. 


Part V. — Land or Rent. 

1029, Add. Ayinoiatkni : — Refd. Palmer v. Crone, 1037. Add. Annotation : — ^Refd. Barratt v. Richard- 
[1927] 1 K. B. 804. ‘ son & Cressvvell, [3930] i K. B. 686. 

1041, Add. Annotations : — As to (1) Refd. Purnell 
1033. Add. Annofaiion Weld r. Petre r. Roche, [1927] 2 Ch. 142 ; Barratt Richard- 

(1928), 97 L. J. Oh. 399. son & Cresswell, [1930] 1 K. B. 686. 


May 1, 190,0, for a tenn of thnjo years, 
contained a stipulation to the ottoot 
that, if the mt'gror. transfen^od tlio 
mortgaged property, the mtgeo. should 
be at liberty to sue before the cxpiiy 
of the term. On Mar. 8, 1911, the 
mtgor. Blood surety for ouo A. In the 
ainoimt of II, *s 60 tk. hypothecated a 
small share in the property covered 
by the deed of 1 909, No actual notice 
of this transaction was gl^on to the 
first mtgoe. A suit was tiled on the 
mtge. of 1909, on Mar. 27, 1024, & the 
plea of limitation was set up by defts. : 
— j/aW; the suit was within time. — 
Ashiq HuftAm V. Chatakuhuj & 
AHMAD-UiAAit Kkan (1927), I. L. R. 
60 AU. 328.— IND. 

PART IV. SECT. 1, SUB-SECT. 1.— H. 

•tn. Money due on covenant^ In 
aoremnent for sole.)— Itool Property 
Limitation Act, H. B. M., 1913 (o. 110), 
s. 24, applies to an action on a coyenant 


in an agreement for sale for payment 
of the purchase -price. — Lowrry v . 
Lamont (Man.), 11927] 1 D. L. R. 609; 
[1927] 1 W. W. n. 93.— CAN. 

PART IV. SECT. 1, SUB-SECT. 4.— 
B. (a). 

k i, .j -Seuvais t». SjnsAR. [1928] 

1 D. L. H, 649 ; Cl (>. L. It. 490; 
rens(L on other prounds. [1929] 2 D. L. R. 
t533 ; 08 O. L. R. 381.— CAN. 

k ii. .] — Mtgors. of land trans- 

ferred it subject to the mtge. to 8., 
who regisferoji the transfer, & bo trails- 
fciTod it 8Ubjpc*t to the mtgo. to (4., 
who registered his transfer, & made 
jiay incuts on the mtgo. In an action 
on the covenant, O., one of the mtgors. 
& S. who was another of the 
^ G. were made defts. G. did not 
defend & the other two defts, pleaded 
Limitation of Actions Act : — Held : 
the payments by G, interrupted the 

23 


running of the Act as against both the 
otiier (lefiK. although G. had not been 
in any manner a party to the contract 
between mtgor. & mtgoe. — Noimi of 
S('OTj.A\U) (Canadian IMortgage Co., 
Lto. e. Campkjn, 11932] i W. W. R. 
031 ; 2 1). L. 11. G97.-CAN. 


PART V. SECT. 1. 

0 apainst Crou^n.] 

adverse possession of land in New- 
foundland for sixty years Is a bar to 
the rights of the Crown, & the same kind 
of possession for seventy years wiU 
deprive the Crown of its right of entry 
upon those lands, — R. v. Kouuh (1819), 
1 Nfld. L. R. 172.— NPLD. 

Q jj^ Statute of TAmUatiom 1866, 

8 . 9.1 — Patterson v. McPherson 
^mS), 10 N. S. 11. (1 R. & C.) 116.— 

c 111. When question for jwi/-- 



Cases 1088— 1190a. English and Empihe Digest Supplement, 


1088. Add. AmwUdions ;—As to (1) Folld. Salis- 
bury Fordingbridge District Drainage 

Kc»ard v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 560. Refd. Port of London 
Authority r, Canvev Island Comrs. (1931), 
101 L. a. Ch. 63. 

1130a. BARRATr v. Richardson ^ Cress- 

well, No. 956a, ante. 

1140. Add. Annotation: — As to (1) Dlstd. Taylor 
V. Twinbeirow, [1930] 2 K. B. 16. 

1145. Add. Annotation : — Retd. Harnett v. Fisher, 
[1927] A. C. 573. 

1157. Add. Annoiatiori : — Consd. Barratt v. 

Richardson & Cresswell, [1930] 1 K. B. 686. 

1162. Add. Annotation: — Refd. Re Orosvcnor 
>SetU€jd Estates, Westminster (Duke) v. 
McKenna, [1932J 1 Ch. 232, 

1190a. Tenancy created before Act.] — Real 


Property Limitation Act, 1833 (c. 27), s. 7, 
is not retrospective, & applies ordy to 
tenancies at will, created after the passing 
of the Act, or at most to such tenancies at 
will as existed when it passed. Therefore, 
where B. became tenant at will to A. in 1817, 
& continued such tenant till 1832, when 
B. died : — Held : the right of A. was not to 
be deemed to have accrued in 1817, but in 
1832, the statute in question having passed 
in 1833. — Doe d. Evans v. Page (1844), 5 
Q. B. 767 ; 1 Dav. & Mer. 601 ; J3 L. J. 
Q. B. 153 ; 2 L. T. O. S. 420 ; 8 Jur. 399 ; 
114 E. R. 1439. 

Annolations : — Distd. Doo d. Jukes v. Sumner (1845), 14 
M. & W. 3i) ; Doo d. Darman v. Moore (1810), U Q. B. 
555 ; Doe d. Anffell v. Aujfell (1840), 9 Q. B. 32S. Apld. 
Doe d. Bfrmlni?ham Canal Navigations (l*roprietorf>) u. 
Bold (1847), 1 1 g. B. 127. Refd. Comlil r. Hudson (1857), 
0 VV. II. 37 ; Do vine v. IJollovvay (1801), 14 Moo. P. 0. C. 
290 : Hoffan v. Hand (1801), 14 Moo. C. C. 310. 


! of vlaitiiUf.] — Doe cl. Ltovh r, 
CltAWForoi (1842). C O. S. 331.--CAN. 

0 iv. Uc'crdrii by remsiervd 

ou'Tirr.} — Wh(*re a poi-son has by 
unintomiTdod possc^^slou of Jtind for 
over twelve yours aoi^uired tlio right 
to exclusive posbession thereof under 
Limit-ation cd Actions Act, tliat right 
cannot be destroj'ed In favour of the 
rt'gistered owrior mei’cly by the latter 
i*egaiiiing jio'^Bei^-sion for a iieriod le.ss 
than the statutory one.- - SniKTC’f.tFFE 

r. Lemon, f 19241 i W. W. K. 1059.— 
CAN. 

c V. ' “ - for j))»rrhasr price 

by vrtifJor of iand.) — Buanih»N r. Dai.e, 
11930] 1 W. \V. B. 277 ; 2 D. L. It, 
272 ; 2J S. L. Jl. 302, C. A.— CAN. 

PART V. SECT. 8. SUB-SECT. 1.— 
B. (a) i. 

1057 V. .) — NonT..E v. Noble 

(1912), 27 O. T.. li. 342 ; 4 O. W. N. 
359 ; 9 D. L, 11. 735.— CAN. 

1057 VI. Tenant holding orrr.] — 

Doe d. Chables r. Corrox (1851), 

8 XT. C. H. 313.- CAN. 

1057 vH. .] — PJPEK a. Stevenson 

(1913), 28 O. L. It. 379 : 4 O. W. N. 
961 ; !2 D. L. R. 820.-^CAN. 

1057 viii. .]— Where it I.s found j 

by the trial Judge, A: the evidence 
enpport^ such finding, that deft.s. & 
those umltT whom they claim have ! 
been in T>usseshion of the land in I 
(picfttion, A: exerrising acts of owner- j 
ship for a period of more than 20 yeai^s, 

& that pltfs. & thosi' under whom they ; 
claim have t)eeu out of possession for j 
a eoiTesponding period, .Stat. Limita- . 
tions bars any action by the latter I 
against tlm fonner in respect to llie \ 
owner-^hli) of the land.' 'Halifax i 
PowKK Co. G, CrmisTiE {19i.'»), 48 i 
N. 8. 11. 264.— CAN. I 

1057 lx. .1— Horus r. AUM' i 

BTJIONU (1917). r.l N. kS. Jl. 3J5; 3G I 
D. L, R. 778. CAN. i 

1057 X. .V Monthem. Tiu'Bt I 

Co. (^fiosLV, 11931 ] 2 D. L. n. .531 ; 

3 M. 1’. i:. 211. - CAN. 

1 i. .] — VYebtern Canada Loan 

Co. V. OAliimos (1888), 16 O. Jl. 81. - 
CAN. 

t ii. .1 — Township op Col- 

eiiESTEit Sotmi V. Hackett, fl927) 4 
D. L, 11. 317 ; 61 O, L. R. 77 ; atfd. 
Hub nnm. liArKETT V. Ct>LCnF.STKK 
Sonu MiTNKTf'AL CoiiP.v., fl928J 3 
D. L. B. i 07. —CAN. 

t iii. —,}- Rc Belt. (1871), 3 

ai. Ch. 2.39.- ' CAN. 

t iv. - - CIIFAGIITON r. KrilN, 

Cuss. Dig. 2nd ed. 81.5.— CAN. 

tv. - TJcld: pltf. hud 

e.stablisiied an actual, visible, undis- 
tiirhcd, vS: continuous possession of 
a town lot , of which she or her husband 
♦ir both had been in i>o.sseayh»n bIuoa* 


I 1801, by thoiiLsclvcB or their tonant.s, I 
I &: which had been used or cultlvabgl 
j an a garden, fc^r more than twelve 
I yenra ; 6c she was entitled, under 
j Imperial Real Property Limitation 
Act, 1874, to a decIaralJon that all the 
nglits of defts. in the lot bad been 
extinguDhoii in her favour. — B rad- 
HHAW t\ l^AlTERf»ON (1911), 18 \V. L. 11. 
402 ; 4 Sask. L. 11. 208. —CAN. 

PART V. SfiCT. 3, SUB-SECT. 1. - 
B. (a) ii. 

2 i. Ayreemeni for possc^^sion 

during life.] — Roa.v r. Kronsbein 
(1886), 12 O. H. 197.— CAN. 

PART V. SECT. 3, SUB-SECT. 1.- 
B. (b) i. 

0 i. Arts done with conse^H of 

oumer.] — Held : the operation of Stat. 
Limitations in favour of the owner 
W'as not suspended. — KAiTLnACH r. 
Cook (1900). 30 N. S. K. 500.— CAN. 

c ii, .1 — Clarke v. Babki'I'I', 

ri927J 2 D. L. Jl. 7 ; iJ927J S. O. JL 
148.— CAN. 

d i. C idling wood on upland d* grass 
on vicadfyu\]—TIeM : not of very 
serious importoneo in establishing n 
title by occupation without more. — 
Dr^NCANSON V. Atwell (1914), 14 

10. L. IL 348.— CAN. 

PART V. SECT. 3, SUB-SECT. 1.-- 
B. (b) iv. 

1089 i. Adverse title may be acquired — 
ImiuI acquired for jmblic undorta/dng. ] — 

A title by posscHsion may be .acquired 
as against a railway eo. to land 
originally obDdued by them for railway 
pnrpuses. — Erik U Niagara By. Co. 

V. Rol'SBEAu (1890), 17 A. 11. 483. — 
CAN. 

PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) V. 

1094 i. Non-^isrr not ahandonramt.] 

; — in the. case of mineral rights*, non* 

I iism- does not amount to abandonment 
of iK>a.session on the part of the owner, 
who.se right is not barred St» long as 
the minerals are not worked by Sfune 
one else ; & by working a ijart of the 
minerals or opening up particular 
quaiTicH, iiossesslon over a continuous 
held of mincral.s or of quarries cannot 
lie obtained. — (ion Ram Bijotk'a v. 
Thakfu Jaoarnath Singh (1929), 
I. L. R. 9 Pat. 447.— IND. 

PART V. SECT. 3, SUB-SECT. 1.— 

B, ib) xii, 

X) i, Conflicting granis.y- 

I J^wfloN 15. Whitman (1851). 1 N. S. 11. 

1 (1 Thom.) 208.— CAN. 

, sg. Isolated acts of tre&pass.] — 

I SnKRREN V. Pearson (l 887), 14 8. 0. R. 

I 581.— CAN. 


PART V. SECT. 8, SUB-SECT. l.~ 

B. (b) xiii. 

r i. .] — Conard’r 

V. Irvine (1853), 2 N. S. R. (James) 
31.— CAN. 

r u. Tenant at will of remainder 

— Tiight of oumer to etdrr .] — Where a 
party w'tvs allowed to enter on a lot 
of wilderneps laud, with the privilege 
of clearing & chopping a portion of It, 
but under such an arrangement as to 
the HJinaining portion as would make 
him a t enant at will of the whole ; 
but the owner also entered from time 
to time & cut 6c di.sposed of the 
timber ‘.—Held : 8tat. Limitations did 
not run in favour of the tenant except 
as to the p^^rt exclusively occupied by 
hlm.'-“DoR d. Mt’KENziE r. Mosher 
( 1874), 2 Pug. 355.- CAN. 

0 i. .3— McNisn t*. Mhnro 

1875), 25 C. P. 290.— CAN. 

f i. .]~Hc Linet (1871), 3 Ch. 

Ch. 230.— CAN. 

f ii. — — .1— OoSGRriVR V. CORBELL 
(186H). 14 Cr. 617.— CAN. 

sn. ?C() occupation by anyone for nearly 
twenty 7 /r«r.s.j— WAi,i.BRrPGK u. Gil- 
Morn (1872), 22 C. P. 135.'— CAN. 

so. Posscs.sion uri/ier conditional agree^ 
ment-- f ailure of owner to observe con- 
dition.] -Btshop V. Cox, 11928] 2 
D. L. U. 990.-— CAN. 

Bp. W ilUngnrs.<t to pay rent — Adnerse 
possession under <mler of cfiurL] — 
OopufA ILvman Ilov If. Atal Singh 
( 1929). 50 L. )L Ind. App. 119.— IND. 

PART V. SECT. 3, SUB-SECT. 1.— C. 

ff i, Orcupaiion of room in build- 

Lif;.]--lRKDALE V. LoXTPON (1908), 
40 S. C, R. 313.— CAN. 

PART V. SECT. 3, SUB-SECT. 3.— A. 

q 1. . )— A decree against a Hindu 

widow in relation to her deceased 
busband’s proiK ity is blndiiig upon the 
revoittfuiors although it Is founded 
upon limit ation ; but under the 
Indian Limitation Act, 1908, Stdied. I., 
Art. 141, a suit, by the reversionary 
ludr for posHossloa of Immovable 
property of t he estate, as to wlilcii no 
deerec hatl been made against the 
widow', Is not barpid by limitation if 
It is brougiit within twelve years of 
his estate falling into po-session, even 
though deft, has been In adverse 
Iiossesslon for twelve years at the date 
of the death of the widow. — J aggo 
Bai V. IhrsAV'A Lal (1929), L. IL 56 
Ind. App. 267.— IND. 
r. Hevsd., 2 O. L, R. 037. 

PART V. SECT. 5. 

1247 Ui. A s guests, p - 

The owner of a bouse allowed his 
sisters to reside therein & contributed 
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VoL XXm—IimItation of Actions. Cases 1272- 1486a. 


Annotation : — Refd. Re Blake, Re 

Minahan’s Petition of Bight (1931), 100 
L. J. Oh, 251. 

1284. Add* Annotations : — Refd. Purnell v* Boche, 
[1927] 2 Oh, 142; Barratt v, Bichardson & 
CressweU, [1930] 1 K. B. 080. 

1286a. .J—PuRNELLv. Bochb,No. 1369a, 

" post, 

1298. AfM. Annotatioiis : — Consd. Weld v. Petre 
(1928), 97 L, J. Oh. 399. Refd. Barratt v. 
Richardson & Oresswell, [1930] 1 K. B. 686. 

1310. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Oh. 150. 

1353a. Not by possession by permission of 

mortgagee.] — IIaj.lv. Doe d. Surtees (1822), 
5 B. & Aid. 087 ; 1 Dow. & By. K. B. 340 ; 
106 E. B. 1.34.2. 

Annoialionn : — ^Refd. Doo d. Corby w. Branston (1835), 4 
L. J. K. B. 166 ; Hoath v. PuKh (1881), 0 Q. B. D. .S45. 

1369a. Subsequent disability of mort- 

gagee.] — In 1902 freehold hereditaments 
were assured to a mtgee. In Feb. 1907, the 
mtgeo. became, & tlienceforward continued 
to be, of unsound mind. The last payment 
in respect of interest before the date on wliich 
the mtgee. became of unsound mind was 
made on Jan, 30, 1907. In Mar. 1907, the 
husband of the mtgeo. accepted, on behalf 
of the mtgee,, a further payment on account 
of interest. Since that payment no furtber 
payment of interest was made. On a 
summons for foreclosure issued in 1920 by 
the mtgee.: — Held: (1) the right to com- 
mence proceedings first accinied, at the 
latest, at the date fixed for the redemption 
of the mtge., which was a date earlier than 
that on which the mtgee. became of unsound 
mind ; (2) the foreclosure proceedings must 
be dismissed, inasmuch as, in view of the 
express words of Beal Property Limitation 
Act, 18,37 (c. 28), a disability beginning after 
the date when the right to bring the action 


first accrued, or must be deemed to have first 
accrued, wotild not entitle the mtgee. to the 
protection given by Beal Property limitation 
Act, 1874 (c. 57), s. 3 .—- Purkell v. Hoche, 
[1927] 2 Oh. 142 ; 96 L. J. Ch. 434 ; 137 
L. T. 407 ; 71 Sol. Jo. 452. ' 

1385. Add. Annotation /—Refd. Purnell v. Boche, 
[1927] 2 Oh. 142. 

1436. Add, Annotation Consd. Wold v. Petre 
(1928), 97 L. J. Ch. ,399. 

1478. Add, Annotation : — ^Refd. Taylor v. Twin- 
borrow, [1930] 2 K. B. 10. 

1485. Add. Annotation : — ^Apld. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

1486a. Effect of purchase of freehold reversion on 
lessor’s right of re-entry.] — In 1900 pltf.’s 
father became the yearly tenant of a cottage, 
which he thereupon allowed deft.’s husband 
to occupy rent fi*ee as tenant at will. In 
Feb 1919, pltf.’s father purchased the free- 
hold of the cottage. In 1925 deft.’s husband 
died & she continued to occupy the cottage 
on the same terms. In 1928 pltf.’s father 
died, having by his will devised the cottage 
to pltf. In Oct. 1929, pltf. brought an 
action in the county ct. against deft, for 
ossession of the cottage, in which a pica 
y deft, that the claim was statute barred 
was overruled, <fc judgment was given for 
pltf. On appeal -.—Held : when pltf.’s father 
purchased the froeliold of the cottage in 1919 
his yearly tenancy merged in the fi’ochold & 
the rights whicli deft.’s husband had acquired 
against liiin as yeaily tenant under Beal 
Property Limitation Acts, 1833 & 1874, were 
gone, as the new statutory period against 
him as freeholder under these Acts had not 
determined at the da te when the action was 
brought, deft.’s plea failed & the judgment in 
favour of pltf, should be allirmed. — Taylor 
V, Twinberrow, [1930] 2 K. B. 16 ; 99 
L. J. K. B. 313 ; 142 L. T. 048. 


to PuppoH. He paid tlio 

& t 4 ixes &. cxoc-utod all nw-essary 
repail’s : — Hdd ; the occupatiou was 
lu the charaolor of foiests & not of 
tenants at will & Stat. Lluiitaiions 
did not nm as ugaiiist tin' ownor. — 
PKAKIN V. I’KAKIN, [1895] 2 J. It. 3o{). — 
IR. 

PART V. SECT. 6 . 

0 j. Acfnioirhuii/wmf hi/ 

aumt .] — ^An uekTiow](Mjginent ol 
hy an agent is Inell'ect luil to satisfy 
tho i)rovi 6 lo«t 3 of Real l^operly IJinjta- 
tion Act. 1833, k. 11.- McLeop r. 
Pkaiison, fl931) 3 W. VV. It. 4; 4 
I). L. It. 673.— CAN. 

PART V. SECT. 12, SUB-SECT. 1.— 
A. (a). 

1360 lii. .1 — Dok d. McGbkgor 

V. Hawick, Doe d. MoGhkqou v. Crow 
(1837). 5 O. 8 . 496.— CAN, 

1350 iv. 6 Will. 4, c. 43, s, 2.1— 

Doe d. Chipman v . DEyKBER (1854), 

8 N. B. R. (3 AU.) 23.— CAN. 

1360 V. RficU Pi'operiy Limita- 

tion Aot. R. S. c. ¥9.]— Stover r, 
Mabohaju) (1805), 10 Mon. L. It. 322. 
—CAN. 

1360 vi, .1 — Tho staUitory 

mtos. UTidei* Land Titles Act of 
SaHkatxJhewan an) subject to pro- 
vl.*<ion 9 of Real ih«>periy Limitation 
Act of 1874 (Imp.). Where the time 
for bringing an action on tho intgo. has 
expired, the mtgoe.’fl rights under the 
xntgo. are also oxtlngulshtm & the 
elfeot of the extinguishment is to vest 
the land lu tho nxtgor, fmo from any 


rights of the mtgeo., as if a release had 
been exeented ; & the mtgor. has the 
right to have the mtge. dlHchargcd. — 
Ccx^KSHurr Plow CVk, Ltd. v. Koii- 
NYBSYN. (19311 3 W. W, R. 171; 
affd.. (1932] 1 W. W. R. 389.— CAN. 

1365 i. ArkiUM'lrdgyncnl of right — 
hutufficieiU irhan givm bg mortgager to 
hi msrlf— Clause in vnU.\ — Eastern 
Trust Co. v . DlrALEEii, 11931) 1 
D. L. R. 509 ; 2 M. P. li. 93.- CAN. 

sq. Assignment under Insolvent Act, 
1875.1— Court v. Walsh (1883), 9 
A. U. 294.— CAN. 

sr. Right of rquitahle mortgagee to rr- 
coi'er'—NatunihstafuHng personal remedy 
barred.Y-Re Conlan ’8 Estate (1892), 
29 L, K. Ir. 199.— IR. 

PART V. SECT. 12, SUB-SECT. 1.— 
A. (b) i. 

st. Recovery of judirment in action of 
ejectment tvih/in twenty years before suit 
for foreclosure.] — Held: Stat. Jdroita- 
tlons was prevented fi*om operating 
except from the Judgment. — Me Keen 
r. McKay {circa 1873), R. E. D. 121.— 
CAN. 

PART V. SECT. 12, SUB-SECT. 1 .— C. 

d i. Not possession by lessee of 

mor^agor.] — Re Shaktz & Hau.man, 
(1927) 3 D. L. R. 658 : 60 O. L. H. 
643 ; affd. mdt nom. Modern Realty 
T o. V, Stiantz, [1928] 2 D. h. K. 705; 
[1928] S, C. K. 213.— CAN. 

PART V, SECT. 12, SUB-SECT, 2— 

A, (ft). 

1398 i. Entry by morigagev.] — 
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Dedforp V . Boulton (1878), 25 Cr, 
661.— CAN. 

1398 ii. Twenty years* delay after 

decree for redemption.] — Re Lksue 
(1893), 23 O. K. 143.— CAN. 

sv. Sale by mortgagee — IVhciher 
rcmaimlerman barred.] — VN’heii a mtgee. 
has transferred possession of the intged. 
ja’opcrty for a va.luai)h’ ^'onsidcnition, 
a suit lo mJeem by a xdtf. uho at the 
ilato when the ml geo. Iransferrcd 
p(>sse 8 .sion had a eont ingont interest in 
remainder in the property is governed 
by Art. 140 & not by Art. 134 of 
Indian Limitalioii Act, 1908, the suit 
eonsennenlly is not hari’ed, if it la 
brought within twelve years from the 
date when pltf.’s estate falls lnt<) 
possession, even though it la brought 
more thnu twelve years after the date 
of the transfer under which _deft. 



PART V, SECT, 12, SUB-SECT. 2.— B* 

1483 V. .]— Whore of live tenanta 

in common of a farm, thive acquired 
a title against the other two by virtue 
of tho Statute of . LIniitaMotw 
JfeJd : that the title so acqufml by the 
three tenants in common was a joint 
tonanev of tho two-fifths, & they wc^ 
then tenants In common of their 
original tlireo-fifths, & Joint tenants 
of the two-fWths so ncqulrod.— Re 
Livingstone (1901). 21 C. L. T. 521 ; 
2 O. L. li. 381.— CAN. 

PART V. SECT. 16. 

^ j, .]*-“C3 ook f>. CtJOK (1915), 

8 W. W. R. 500,— CAN. 



Oases 1681^17098. SsraLiSH Aim Bmpibe DigbiSt Supflembiit. 


Part VI. — Actions 

1532. Add, Annotation : — Consd. Irish Catholic 
Church Property Izisce. v. I. B. Oomi*s. (1918), 
12 Tax Oas- 13. 

1548. Add. AjinoMwn : — ^Reld. Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609, 

1551. Add. Annotation : — Consd. Irish Catholic 
Church Property Insce. v. I. B. Comrs. (1918) 
12 Tax Cas. 13. 

1568a. .] — Testatrix, who died in 

1890, gave her residuary real & personal 
estate to two persons whom she appointed 
her exoTS. upon trust for sale & conversion, 
out of the proceeds to set aside £2,000 upon 
trust to pay the income to L. during widow- 
hood 4$^, after L.’s death or marriage, to fall 
into residue ^ subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1910. 
An action was commenced in 1925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 
who were dead, claiming a declaration that 
certain sums of Consols & bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the exors., & an 
order that these sums should be replaced. 
Defts. alleged that these sums had been 
expended in 1894 in satisfying liabilities of 
testatrix, & pleaded the appropriAte statute 
of limitation. The exors. had set aside sums 
to answer the £2,000 legacy in part, & on 
L.’s death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in June, 1921. If the stock had been paid 
away in 1894, the statute of limitation 
attorded a good defence except in regard to 
the share of the £2,000 legacy, which only 
fell into possession in 1910; — Held: (1) as 
the claim was against exors. holding on 
express trusts, it was not a claim to recover 
a legacy within Beal Property Limitation 
Act, 1874 (c. 57), s. 8, & the statute of 
limitation applicable was Trustee Act, 1888 


against Trustees. 

(c. 69), s. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years j (2) the payments 
relied on, being payments in respect of Jfche 
part of testatrix’s estate account^ for, did 
not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have nxisapplied ; (3) the statute 
afforded a good defence in regard to the share 
of the £2,000 legacy also. — Re Oliveir, 
Thbjobald V, Oliver, [1027] 2 Ch. 323 ; 96 
L. J. Ch. 490 ; 187 L. T. 788 ; 71 Sol. Jo. 
710. 

1584a. Misapplication of fund — ^Payments 

in respect of sum accounted for.] — Be Olivbb, 
Theobald v, Oliver, No. 1668a, ante. 

1588a* .] — Stat. Limitations cannot be pleaded 

by trustees, in answer to a charge of breach 
of trust, to defend them from the conse- 
quences of neglecting their duty in having 
sold an estate charged with the pa^pnent of 
a sum of money, without satisfying that 
demand. — Milnbs v, Cowley (1817), 4 
Price, 103 ; 146 B. B. 408 ; mdisequent pro- 
ceedings (1820), 8 Price, 620. 

1682. Add. Annotation : — Rcfd. Re Blake, Be 
Minahan’s Petition of Bight (1931), 100 
L. J. Ch. 261. 

1636. Add. Annotation : — Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

1651. Add. Annotation : — ^Apld. Re A Debtor, 
[1927] 1 Ch. 410. 

1663. Add. Annotation: — Held. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

1665. Add. Annotation: — Refd. Rc Mason (1928), 
97 L. J. Oh, 321. 

1674. Add. Annoiaiions : — Refd. Rc Mason (1928), 
97 L. J. Ch. 321 ; Re Blake, Re Minahan’s 
Petition of Bight (1931), 100 L. J. Ch. 251. 

1677. Add. Annotations : — A a to {1} Ref d. Mason 

(1928), 79 L. J. Ch. 321. Aa to (2) Refd. Be 
Blake, Be Minahan’s Petition of Right 
(1931), 100 L. J. Ch. 251. 


Part VII. — Equity and the Statutes of Limitation. 


1687. Add. Annotation: — As to (2) Refd. Weld v. ] 1709a. 
l*etre (1928), 97 L. J. Oh. 399. aemeraUy, 

Refd. Re Blake, Re Minahan’s I’etition of 
Bight, [1932] 1 Vh. 54. 

1709. Add. Amiotaiion : — Refd. Wold v. Petre \ 

(1928), 97 L. J. Ch. 399 


J — lo 1900 W. mortgaged 

shares to J-i. to seeme a loan with interest, 
L. I'eceived di^udend8 to clear the interest 
up to 1908, when they ceased & the shares 
became of practically no value, L. retaining 
them, but without foreclosing. In 1910 & 


PART VI. SECT. 1, SUB-SECT. l.—D, 


1671 i. Interest in possession — I>ate 
of hrmch of trust .] — Couch v. Westekn 
Trust Co., [1925] 3 D. h . R. 1117 ; 
1 1925J 2 W. W. H. 678.-~CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 

sa. Payment into Treasury try trustee 
company — Order of cmirt for payoient 
out .] — Where money has been paid 
into the TrcuBtiry purHTiant to National 
TruBtecH, lilxecntorH & Ageney Ck>. of 
Antttralublu Limited Act, e. 19, the 
power confened by h. 20 «>f the Act 
on the Bnprome Cl. or a jmlgo thereof 
to order payment out to a claimant 
la, dubjoct to the specified eEceptions, 
limited to the period of six years after 


such payment in, whatever procedure 
is adopted. — N xlson v. Thx Nationai;, 
Trustees, Executors &Aobnct Co. 
OK Australasia, IiTd., He aiBBBjl928J 
V. L. R. 384 ; C1928] AigUi L. R. 243. 
--AUS. 

PART VII. SECT. 2, SUB-SECT. 1. 

1704 1. Unless ineQuitabte to do 

ito.h— Though the Btat, of Limita- 
tions by its terms does not operate 
directly upon equitable remedies, such 
remedies are barred in eta. of equity by 
analogy to the Statute. The analogy 
iw found in the case of eonstrufitlve 
trusts, where the equity is fastened 
upon the trustee not because he 
intended to beootuo the fidnoiary ol 
property, but because of the character 
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of his dealings tic in spite of his intention 
to take the property for himself. But 
cts. of equity have refused to see any 
analogy when a person. Intending to 
act In a capacity which Is flducliMT» 
has received as Sc for the beneficial 

g roperty of another, something which 
e 18 to hold, apply, or account for 
specifically for his Ixmofit. Such a 

r rsou iH either on express trustee or, 
that name docs not in strictness 
belong to him. he stands in the same 
position as a direct or express trustee. 
Therefore, whore pitf. entrusted the 
sale of her fumltiu*c to deft. A authc- 
I* rised him to receive the proceeds on 
her behalf. Sc where deft, received 
money from an insurance co. on account 
of a lose sustained by pltf. .** 
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the value of the shares increased 
enormpuslv, & such large dividends were 
paid that by 1921 L. had received sufficient 
to pay off the capital of the loan & all interest 
in arrear. He died in 1923. Pltfs., who 
were entitled to the equity of redemption of 
the mtge., took out a summons claiming 
redemption, & also repayment of the excess 
of the amount of dividends received by L. 
or his exors. over & above the amount due 
under the mtge. : — Held: (1) equity ought 
not to deprive a mtgor. of his right to redeem 
if the debt had been or could be repaid, the 
security were still available, & the position 
of the mtgee. had not been altered to his 
prejudice by the deli^ 5 (2) the limit of twelve 
years applicable by lieal Property Limitation 
Act, 1874 (c, 57), in the case of a mtge. of 
realty would not, by equitable principles, 
be extended so as to support a plea of delay 
& laches & be made apmicable to a mtge. of 
personalty. — v. Petke, [1929] 1 Ch. 
33 ; 97 L. jr. Ch. 399 ; 139 L. T. 696 ; 44 
T. L, B.. 739 ; 72 Sol. Jo. 669, 0. A. 

1758. Add. Annotations: — GonSd. JRe Blake, JRc 
Minahan’s Petition of Right (1981), 100 
L. J. Ch. 251. Retd. Be Mason (1928), 
97 L. J. Ch. 321. 

1761. Add. Annotations : — Consd. 22c Mason (1928), 


97 L. J. Oh. 321. Refd. Be Blake, Be 
Minahan’s Petition of Bight (1931), 100 

L. J. Oh. 251. 

1761a. • - Petition of right.] — Circumstances 

(see Descent, No. 336a, an4e), in which: — 
Held : suppliants’ petition was barred by 
Stat. Limitations, 1623 (c. 16 ). — Be Mason, 
[1929 [1 Ch. 1 ; 97 L. J. Ch. 321 ; 139 L. T. 
477 ; 44 T. L. B. 603 ; 72 Sol. Jo. 645, 0. A. 

Annolaiion : — Consd. Re BlaJce, Re Minahan’s Petition of 
lUght (1931), 100 U . J. Ch. 251. 

1761b. .] — ^B. died in London in 

1876, intestate & without any sur\iving 
issue. Under an order of the ct. dated 1883 
B.*8 personal estate was paid to the Crown. 

M. , the suppliant, as legal personal repre- 
sentative of a grandson of B.*s paternal aunt, 
by this petition of right claimed to bo entitled 
to the estate : — Held : Stat. Limitations, 
1623, barred the claim, & also there were no 
facts alleged in the petition which established 
a trust in respect to any part of the money, 
stocks & funds constituting or representing 
the personal estate of the said B., or form- 
ing part of the consolidated fund . — Be 
Blake, Re Minahan’s Petition of Eight, 
[1932 J 1 Ch. 54 ; 100 L. J. Ch. 251 ; 146 
L. T. 42 ; 47 T. L. R. 367. 


Part VIII. — Fraud and the 

1776. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1793. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1795. Add. Annotations : — Dbtd. Lynn v. Bamber, 
[1930] 2 K. B, 72. Refd, Board of Trade v, 
Cayzer, Irvine, [1927] A. C. 610 ; Ramdutt 
Ramkissendass v. Sassoon E. D. & Co. (1929), 

98 L. J. P. C. 68. 

1798« Add. Annotations: — FoUd, Jjegh v. Legh 
(1030), 143 L. T. 151 ; Lynn t’. Bamber, 
[1930] 2 K. B. 72. 

1813. Add. Annotation : — Refd. Aylott v. West- 
Ham Corpn., [1927] 1 Ch. 30. 

1814. Add. Annoiatioyi : — Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1815. Add. AnnoiaiUyn : — ^Hefd. Lynn v. Bamber, 
£1930] 2 K. B. 72. 

1816. Add, Annotation: — ^Refd. Lynn v. Bamber, 
[1930] 2 li. B. 72. 

1817. Add. Annotations : — N.F. I-iCgh v. Legb 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1818. Add. Annotations ; — Consd. Legh v. I^gh 
(1980), 143 L. T. 161. N.F. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1819. Add. Annotations : — Apld, Legh v. Legh 
(1930), 143 L. T. 161. Consd. Lynn v. 
Bamber, [1930] 2 K. B. 72. 

18198. - — .}-*-In an action for an account 

where the plea of limitation is raised, a reply 
that there has been a fraudulent conceal- 


Statutes of Limitation. 

ment of the true facts is a good answer to 
the plea, & the doctrine of equity will apply 
k> time only begin to rim from the time the 
truth became known. — Legh v. Legh (1930), 
143 L. T. 161. 

Annotation Lynn v. Bamber, [1930] 2 K. B. 72, 

1819b, .]— Since the Judicature Acts 

the equitable principle that active ^ fraudu- 
lent concealment on the part of deft, con- 
stitutes a good reply to Stat. Limitations is 
applicable even to pure common law causes 
of action ; & even without the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft, sold pltf, plum trees war- 
ranted as “ Purple Pershorc.” Pltf. some 
years afterwards, finding that the trees were 
not “ Purple Pershore,” brought an action 
in 1928 claiming damages for breach of 
warranty. Deft, denied the breach & 
pleaded the Stat. Limitations, In his reply 
pltf. alleged fraudulent representation by 
deft. & also fraudulent conceahnent of the 
breach: — Meld: (1) either of these pleas 
was relevant in answer to the Stat. Limita- 
tions ; (2) pltf. upon the evidence had 

failed to establish the charge of fraud. — 
Lynn v. Bamber, [1930] 2 K. B. 72 ; 99 
L. J. K. B. 604 ; 148 L. T. 231 ; 46 T, L. R. 
367 ; 74 Sol. Jo. 298. 

1820. Add. Annotations : — Consd. Legh v. Legh 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 


deft, was imder an oblJgatiou to 
aocount flpocldcally lor the money, the 
tooeipt of which wftB not int-ended to 
create a mere debt ; therefore, the 
Stat. of Llmitatloiie did not apply 
to an action to recover such siune ; but 
where pltf. was ©ntJUed to payment of 
a sum of money from a person in 
Germany tc authorised deft, to obtain 


such money & nay it to her, the 
tranaaclion which the parties per- 
formed to enable deft, to acquire such 
monoy showed that he was not expected 
to account BpeciflcaUy for the money he 
received or the goods into which it was 
ti*anaformed or the proceeds of these 
goods, & this cause of action was 
subject to the Stat. of Limitations, — 
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CoiiKN V. Cohen (1929), 42 C. L, H. 
91 ; 3 A. L. J. 102 ; 11929] Argus 
L. R. 204,— AUS. 


»ART VIIL SECT. 1. SUB-SECT. 2.-B. 

SO. Whm time begins U> niiv--Conver‘ 
rton^From first intimation op person in 
5ossession.l-^PuoH v. AsntrrosH Sen. 
:i928). L. ll. 66 Ind. App. 93.— IND. 



Cases 1837a— ^16. Enoush akd Empire Digest Stipplemekt. 


Part IX. — Penal Actions 

1837a. ^.] — When a statute gives a penalty 

to the King & to the infonner, & the informer 
does not sue within the year the King may 
s\ie for the whole penalty at any time within 


and Other Proceedings. 

two years. — R. v, Franklin (1704), 6 Mod. 
Rep. 220 5 2 Ld. Raym. 1038 ; 8 Salk. 361 ; 
87 E. R. 971. 


Part XI. — Process to Prevent Statutory Bar 


1879. Add the following paragraph &; citations : — 
Pltf., suing as assignee of a debt, issued a 
writ for money lent, without having given 
notice of the assignment to deft. ; & he 
afterwards applied to amend his writ by 
adding the assignor as a party to entitle him 
to sue. Between the date of the issue of 
the writ & the application to amend, Stat. 
Limitiitions had barred the remedy, & a judge 
at chambeis had given pltf. unconditional 
leave to amend the writ as of the date of its 
issue : — Hdd : pltf. ought not to be allowed 
to make such amendment, as it would take 
away from deft, a defence which had already 
accrued to him by virtue of the statute, & 
would change the substantial rights of the 
parties (1889), 61 L. T. 772, D. O. ; affd. 


(1890), 34 Sol. Jo. 228, 0. A. 

Annotation : — S*olld. Mabro v. Ea«rle. Star & British Dominions 
Insurance Co.. 11932] 1 K. B. 48,3. 

1879a. .] — The ct. will not, under 

R. S. C., Ord. 16, r. 2, allow a person to be 
added as pltf. to an action if thereby the 
defence of Stat. of Ijimitations would be 
defeated. — Mabro v. Eagle, Star & British 
Dominions Insurance Co., Ittd., [1932] 1 
K. B. 485 ; 101 L. J. K. B. 206 ; 146 L. T. 
433, C. A. 

1882. Add* Ayinotation : — Overd. Mabro v. Eagle, 
Stai‘ & British Dominions Insurance Co., 
[1932] 1 K. B. 485. 

1894. Add* Annotation : — Consd. Mabro v* Eagle, 
Star & British Dominions Insurance Co,, 
[1932] 1 K. B. 485. 


Part XII. — Pleading 

1948. Add* A7i7ioiotions : — Apld. Cheang Thye Phin 
Lam Kin Sang, [1929] A. C. 670. Expld. 

Elder r. Nortlicott, [1930] 2 Ch. 422. 

1969. Add* Annoialion : — Dlstd. Re Wheater, 
[1928] Ch. 223. 

1975. Add. Annoiaiion : — Consd. I^owo v* Bentley 
(1928), 44 T. L. R. ,388. 

1976a. Counterclaim need not be barred when 
action brought.] — Stat. Limitations 1623 (c. 

16), B. 3, bars a coimterclaim on a cause of 
action which arose more than six years before 


and Practice. 

the delivery of the counterclaim, iliougb less 
than six years before the issue of the writ in 
the action. — J^owe v* Bentley (1928), 44 
T. L. R. 388 ; 72 Sol. Jo. 254. 

1977. Add* Annotalion : — Refd. Lowe v* Bentley 
(1928), 44 T. Ji. 11* 388. 

2002. Add* Annolaiio7i : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

2016. Add* Amiotation : — Refd. Campbell v. 

Poliak, [1927] A. C. 732. 


PART IX. SECT. 1, SUB-SECT. 2. 

1838 i. Jf’t/o M ** party yricrccd ** — 
Prrtvin^ial Trcasrirer of Alberta.] — It. v. 
Canadian NoDTiirjiN Ry. Oi., 111123) 
A.C.7M : 93L.J.P.C.J8; 3«T,L.K. 
091.- CAN. 

PART XI. SECT. 1. SUB-SECT. 3. 

se. Writ out of twic- — Acceptance of 
service.]— WLien a solr. lia.s accepR'd 
BeTwi(‘(5 of a Avrit which was issued 
iiioro 1haii twelve months iirior to the 
date of tlie acceptance of service & 
whir}) i^as not been r^inewed by order, 
the claim of ]jltf, cannot be affecU.‘d 
by the fact that the period limited 
hy Stat. Liiidtations has run between 
tlje date of the issue of the writ & 
the dat<‘ of the acceptance of service. — 
MoimisoN 1?. Bentall (No. 2), [1928] 
3 \V. W. It. «G3.— CAN. 

PART XL SECT, 2, SUB-.SECT. l.-~ 
C. (b). 

d 1 . Keservation of riyhts iituicr 

stntuir.Y Ln an action fiffainst defts. 
as of a promissory note defts. 

vlisrlfvimcd p<Tsoi«d liabilHy on the 
fThUitul U»at th(‘ noU in question was 
given by them as of school 

sccticm 4 i, tiiat Uu* money was ohtained 
A used by tliein for school piu^joses, 
that pltf. was aware of the facts & 


that at the time of action biought 
defts. had ceased to lie trustees for 
the section : — Held : an order alloAved, 
addingr or parties the tmsUios of school 
section 44. should have been made only 
upon tcmi-s reserving’ defts.’ rights 
under Stat. Liniitntions, — Douolam 
V. RAW'D! NO. [1928] 1 J). L. R, 463 ; .59 
N. .g. R. 519.— CAN. 

PART XI. SECT. 7. 

8W. Fieri facias — Sale under — Pro- 
perty bought in by defenduntr—ntami 
luit revived.] — Jones n. Hutton (1853), 
11 U. C. R. 554.— CAN. 

PART XII. SECT. 2. 

ri. .} — PuLfliFEHw. Kino, [1926 

1 D. L. R. 1006 ; 58 N. S. It 412.— 
CAN. 

PART XII. SECT. 3. 

1998 !«. In an octlon 

for tr<i8pa.ss & conversion nJIcsrcd to 
have been committed between certain 
dates by ent«rlnsr upon. pltf . ’b land & 
cutting limber thereon, the combined 
effect of the stateinont of claim & of 
Stat, Omitations was to confine pitf.’s 
riffht of rodroBB to vmmgs committed 
within the last seven months of the 
period alleged. The Jury returned a 
tcencral verdict in favour of pltf. : — 
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Held : tlm evidence was such timt the 
jury could not reasonably have found 
that a wron*? had boon committed 
within the period within which it 
must have been oominitlcd in order 
for pltf. to succeed.— Huojies v. 
Bkban Lumueu C?o., [1928] 1 D. L. R. 
244 ; [1928] 1 W. W. R. .35 ; 39 B. C. R. 
132.- CAN. 

1998 iv. .y-lHifL stood 

an authorisation to pltf. to make use 
of his name as nc'st friend In an aetion 
against him for damaj!ro«, so becaino 
liable Ui pltf. for Juh ocoonut for Icfcal 
services, luiiess there was an agrroemont 
to tho contrary. T)oft. & his mother 
swore that there was such an aijree- 
ment, & the trial Judge found 
against deft . : — Held : on ajipeal, it 
still remained for pltf* to prove that 
hjs cause of action aiosc within six 
years, or, otborwlso, that it was kept 
alive by payment, & the burden was 
not upon deft, to prove a negative, &, 
therf* iieing cjj'ar pi>oof that tiio cjause 
of action did not arise within six years, 
dcft.’H appeal must bo allowed. — 
Fullerton v. Blenkhorn. [1928] 1 
D. L, R. 409 ; 59 N. S. 11. 494.— CAN. 

PART XII. SECT. 4. 

2005 ix. .]— CuRTrs e, Haiuus, 

[1928] 4 D. L. R. 317 —CAN. 



VoSL XXXn. Cases 4-lOa. 


LITERARY AND SCIENTIFIC INSTITUTIONS. 

Part I. — Definitions and Nature. 

4. Add. Annotation: — As to (2) Consd. Re Institution of Engmeei*s t;. I. K. Comrs. (1928), 

Prevost, Lloyds Bank, Ltd. v. Barclays 14 Tax Cas. 285. Consd. Institution of 

Bank, Ltd., [1930] 2 Oh. 383. Civil Enp^ineers v. I. R. Comrs. (1931), 47 

5. Add. Annotations : — Refd. Midland Counties L- R* 400. ^ 


Part II. — Property. 

10a. Power to purchase — Statuary — Construction Leighton v. Hughes & A .-G. (1889 ), 6 T. L, R. 

of Ghantrey bequest.] — Re Chantuey’s Will, 654, C. A. 
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EK£(LISa AKB Em^b DmB^ 


PART I. SECT, 2. 
sa. Regiatraiion — Refusal of rsgUirar 
to issue ceriifoaie — AfaTwtewitw.h^n 
appeal from the refusal of a preroga- 
tive writ of mandamuR direoted to the 
registrar of cos. compellii^ him to 
Issue a oertJftoate under Shavings & 
Loan Association Act* 1927, o. 62, 
8. 80, to enable applt. to continue in 
business an an assoon. with guaranteed 
shares : — Held : the conditions which, 
under ». 80, had to be fulfilled before 
the certificato could be obtained had 
not been complied with. & the 
certificate &; the writ of mandamus had 
been rightly refused. — Re Pioniber 
S xvipfos & Loan Soc. & 12c REaiarBAR 
OF Companies, [1928] 1 D. L. R. 830 ; 
[1928) 1 W. W. R. 361 ; 39 B. C. R. 872. 
■—CAN. 

6b. Memheriikip — Whether Question 
for arbitration.] — Savings & Loan 


LOAN SOCIETIES. 


Assooiations Act, 1926'-27, o. 62, s. 20, 
does not remit to arbitration the 
question whether a person is or is not 
a member. — Furness v. Gx7abantbe 
Savings Sc Loan Assoon., 11028) 
3 D. L. R. 176 ; [1928] 2 W. W. R, 337. 
—CAN. 

PART II. SECT. 4. SUB-SECT. 1. 

80 . Instalment aaoings certificate — 
Application for cancellation — Misrepre^ 
senfation by society.] — Deft, assocn., 
under Savings & Loan Assoons. Act, 
B. 0., could l^ue four classes of shares, 
Including Instalment shares & 
“ 8a\'lng8 shares.’" Its agent, C., 
obtained from pltf. an applioatJou, on 
deft. "8 printed form, for an “ inatal- 
nient savings oortifleate,"" & deft, 
issued to pita, a oortifloate for “ Instal- 
ment shares.” It had no power to 
iaeue an ” instalment eavin^ certld- 


oato.” Pltf-, after ascertaining his 
rights Sc obligations under the oertia- 
cate isHued to him, sued for oauoellatlon 
of the appUoatiou Sc certificate Sc for 
rcturu of moneys paid, on the grounds, 

(а) that the application was a nullity ; 

(б) that it was for a savings oeittficate. 
Sc in view .of the kind of certificate 
issued, was not accepted ; & (c) mis- 
ropresentation by O. i — Held : the 
application should be declared null 8c 
void unless it was oloarly established 
that by ” instalment savings certifi- 
cate *" both pltf. & C. meant a oertifioate 
for a certmn specific kind of share 
which deft, could issue: Sc the onus 
of establishing that their minds were 
od idem as to this rested on deft. — 
Baiosk V. Guaranty Savings Sc Loan 
Assocn., (19311 S. O. B. 199; [19811 
1 D. L. R. 908; reesff., [1980] 3 
D. L. R. 475.— CAN. 
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LOCAL GOVERNMENT. 

Nom — See, generally, Local Goromment Act, 1929 (c. 17). 


Oases 


1 . 


Part I. — ^The Ministry of Health. 


Add* Aivtwiations Dlstd. A.-G. v* Sunderland 5. 
Corpn. (1929), 40 T. L. R. 10. Refd* A.-G. 

V. iMancnest^r Corpn.> [1931] 1 Oh. 264. 


Add, AnfU)tation : — ^Dlstd. A.-G. v. Sunder- 
land Corpn. (1929), 40 T, L. R. 10. 


Part II. — Local Authorities generally. 


9. After this case add : — 

.] — See Local Government Act, 1929 

(c. 17), 8. 10 (1). 

13. Add, Annotation : — Consd. R. v, Davies, Ex p, 
Penn (1932), 48 T. L. R. 066. 

14a. Employment as roadman by county 

council — Office held under urban district 
council — ^Roads taken over by urban district 
council.] — D. was prior to the passing of 
Local Government Act, 1929 (c. 17), em- 
ployed as a roadman by the M. County 
Council, on a main i*oad in the A. urban dis- 
trict. He was elected a member of the A. 
Urban District Council in 1928. Wlien the 
Local Government Act, 1920 (c. 17), came into 
force the A. Urban District Council claimed 
te exercise the functions of maintenance & 
repair in respect of county roads m the 
district, & D. was employed as before, his 
wages beii)g now paid by the urban district 
council, which was entitled to be reimbursed 
by the county council : D. was 

disqualified for being elected or being a 
member of the A. Urban District Council 
under Local Government Act, 1894 (c. 73), 
s. 46, as the holder of a “ paid office under 
the tirba-n District CVnmcil. — 11. v, Davies, 
Ex p, Penn (1932). 90 .T. P. 410 ; 48 T. L. li, 
600 ; 30 L. G. R. 419. 

27a. .] — Pltf. sued deft, for a £50 

penalty for acting as a comr, in the execution 
of a local Act without being qualified. 
Deft, proved tliat he was qualified in the 
particular manner specified by the Act, 
but did not prove that he had taken & 
subscribed the oath ; — Held : a verdict was 
properly found for deft., sinoe he was sued 
as acting as a comr. without being qualified, 
A not for acting as a comr. without having 
taken & subscribed the oath. — T uppeu v. 


Newton (1853), 14 C. B. 114 ; 2 0. L. B. 85 ; 
22 L. T. O. S. 103 ; 17 J. P. 824 ; 2 W. R. 
36; 139E. R. 48. 

27b, .] — A member of a local board, 

who having been concerned in a contract 
by the board has thereupon ceased to be such 
member by force of P. H. Act, 1876, Sched. II. 
r. 64, is a person disabled from acting as a 
member by a provision of the Act within 
r. 70, & if afterwards he does so act, he is 
liable to a penalty of £60. — Fletcher v, 
Hudson (1881), 7 Q. B. D. 611 ; 61 L. J. 
Q. B. 48 ; 46 L. T. 126 ; 40 J. P. 372 ; 30 
W. R. 349, C. A. 

Annotation : — Apld. li. v, Rowlands, [1906] 2 K, B. 292. 

39. Add. A^moiaiion : — Retd. Witha-m Outfall 
Board v. Boston Corpn. (1026), 136 L. T. 766. 

48a. — Increase to meet cost of living — Whether 
war bonus — Construction of local super- 
annuation Act.] — The ct. held that increases 
in remuneration granted during the war 
to an employee to meet the increased cost 
of living were not, for the purpose of a local 
superannuation Act, “ war bonuses granted 
as such/’ — Cannon v. Southwark Borough 
Council (1929), 45 T. L. R. 403. 

49. Add, Annotation : — ^Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

50. Add,' Annoiaiions : — Held. Brown v, Dagen- 
ham Urban Council, [1929] 1 K. B. 737 ; 
Fisher v, Oldham Corpn., [1930] 2 K. B. 364. 

52a. Alter dismissal — Remuneration 

accrued due.] — ^Brown v, Dagenham Urban 
Council, No. 212a, post, 

54. Add. Ayinofation : — Consd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

60. Add, Annotation :—Retd. A.-G. v. Still (1927) 
44 T. L. R. 102, 


PART U. SECT. 3, SUB-SECT. 2.- A. 

fx. Non^vaymmt of toes.]- -In Aug. 
1927, reap. piirchaBed laud la the 
township o£ G. Tho taxes for 1927. 
botofiT tlien duo & nnjpald, wore assumed 
by resp. In Dot. 1929, rosp. agi’eod to 
convey the land to IJ. upon certain 
terms, one of which was that she 
should assume payment of tho unpaid 
taxes : — Held : resp.’s taxes being 
at the time of the election in 1030 
overdue Sc unpaid, ho was not eligible 
to be elected a member of the township 
oouDcil or to sit or veto thorelnr — li, 
V. Smuok, 11930] S P. L. R. 714 ; 65 
O, h, R. 218.— CAN. 

•y. Fiolation of MimioipaX Act in 
ea^Mmditvrc of money.] — Foui* ineinbor» 
of a township counofl voted for a 
resolution that the township siionld 


borrow $100,000 from a Public 
Utmties Commission, but tho resolution 
sold notitlugr about the application of 
the money : — Held : not a breach of 
the. Municipal Act, R. S. O., 1927, 
s. 31 V. Little, [19311 3 D. L. R. 
ri22 ; 0. R. 353.-- CAN. 


PART 11. SECT. 4. 

sa. Contract for public utUiHee — 
Charge of rates under, ^-Exp, Moncton 
Thamway ELEOTRicrry & Gas Co. 
(N. B.), [1927] 3 D. L. B. 1112.— CAN. 


PART II. SECT. 6. SUB-SECT. 1.— A. 

sb. Right to dusguire — Urtder Ordinance 
4, 1926,] — Ordinance 4, 1926, does not 
expressly or impliedly authorise a 
Health Board to acquire immovable 
property. — Matvillb Local An- 

MINISTKATION SC HEALTH BOAHD V, 

1 


Gieltnu (1928), 49 N. L. R. 148.— 
S. AF. 

PART II. SECT. 6. 

53 i. HuraHon of office — 42 Viet, c, 1 , 
8. 66.J — Lettkney V, Dillon (1885), 
18 N. S. K. (6 R. & G.) 140.— CAN. 

PART II. SECT, 7, 

sz. Hates of meetings fixed at first 
vtuxHng — Bight to alter .] — The fact that 
a municipal council has exerdsed Its 
discretionary power to fix the dates 
for its regular meetings to be held 
throughout the year, does not prevent 
it from subsequently advancing the 
date of one of said meetings, at least 
where it doe^ so by unanimous resolu- 
tion of all Its members passed at a 
regular meeting. — Siulloto Deuo Oo. 
V. Hanna, [1931] .3 W. W. B. 108 ; 3 
Jh li. B. 867 -~0AN. 



Cases 68—100. 


English and Emmke Digest 


68* Add, A nnotaiion : — Refd. R. v. North Wor- 
tfestorshii'o Assossmont Comroifctee, Ex p. 
Hadley, [1929] 2 K* B. 397. 

69a. Resolutions contravening Trade Disputes & 
Trade Unions Act, 1927 (c, 22)— Duty of 
local authority,] — Prior to above Act various 
committees of a local authority passed 
resolutions, which were confirinod by the 
council, to the effect that certain of their 
employees bo i*equired to become tnembei's 
of one of the trade unions in the resolutions 
referred to. By above Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in employ- 
ment, of any person that he should or should 
not be a member of a trade union ; & that 
any such condition should be void. Shortly 
after the passing of above Act instructions 
were given by a committee that only men 
belonging to a specified trade union should 
be employed in respect of cei^tain casual 
labour ; ifc an employee, who was dismissed 
accordingly, obtained a declaration in the 
county court that his dismissal was illegal. 
A member of the council thei*eupon brought 
forward a motion having for its object that 
instructions should be given that the resolu- 
tions of the committees should cease to be 
operative ; but the motion was defeated : — 
Held : in the circumstances the ct. should 
declare that it was not lawful for the local 
authority to require any person, as a condition 
of emplojmient or continuance in employ- 
ment, to become or to be a member of a trade 
union ; Sernble : it was not obligatory on the 
local authority upon the passing of the Act, 
to resolve that the resolutions of the com- 
mittees were no longer to have effect. — A.-G. 
V . Birki2NHEAI> Oorpn. (1928), 93 J. P. 33 ; 
27 L. G. R. 192. 


SUB-SKCT. 2 , — AcOoi'XTrt .^VND .\UDiT. 

(Voi. XX xm., p. 19.) 

See, note. Audit (Local A-uthoriiies) Act, 
1927 (c. 31). 

77a. Audit (Local Authorities) Act, 1927 (c. 31) 

— Appeal to Minister of Health —Discretion 
of Minister as to costs.] — The Div. Ct. having 
allowed an appeal on a case stated by the I 
Minister of Health under above Act, raising | 
the question whether or not resp., a district J 


auditor, had rightlv disallowed certain sums 
paid by applts., a local education authority, 
for paving the playgrounds of two non- 
pro vided schools Held * (1) on the con- 
struction of the provisions of sect, 2 of above 
Act, the questions of applts.' costs of the 
appeal & of resp.’s right to be paid his costs 
or the appeal out of the funds of applts., 
were in the discretion of the Minister of 
Health ; (2) on the construction of these 
provisions, the ct, had power to grant resp. 
leave to appeal from its decision to the Ct. 
of Appeal. — Lancaster (CdUNTV Palatine) 
Council v. Crowe (No. 2), [1929] 1 K. B. 
604 ; 98 L. J. K. B. 358 ; 140 L. T. p. 560 ; 
93 J. P. p. 40 ; 45 T. L. R. p. 173 ; 27 
L. G. R. p. 102, D. C. 

Anmiiation RcW. 8 toko Newington Borough Council v. 
iliehards (192S)), 4f> T. L. R. 050. 

77b. Appeal to Court of Appeal — Power 

of Divisional Court to grant leave.] — Lan- 
caster (County Palatine) Council v. 
Crowe (No. 2), No. 77a, ante, 

81. Add, Annoiatioyi : — Apld. A.-G. v, London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 518. 

83. Add, Aymotatiovs -Apld. Woolwich Corpn. 
V. Roberts (1927), 90 L. J. K. B. 757. Consd. 
Brown v, Dagenham Urban District Council, 
[1929] 1 K. B. 737. Distd. Field v. Poplar 
Corpn., [1929] 1 K. B. 750. Apld. A.-G. v, 
Tynemouth Union, [1930] 1 Ch. 616. Refd. 
R. V, Grain, Ex p, Wandsworth Grdns., 
[1927] 96 L. J. K. B. 663 ; R. v. Health 
Minister, Ex p. Doro, [1927] 1 K. B. 765; 
A.-(r. V , Smethwick Corpn. (1932), 9(> ,1. P, 
105. 

84. Add. Citations:- a ffd, (1927), 25 L. G. R. 
347 ; sub no)n. WooiAvicH Bouougu Council 
T. Roberts, 91 J. P. 121 ; 43 T. L. R. 576 ; 
71 Sol. Jo. 488, H. L. 

91. Add, A?inotatio}is ' As to (1) Consd. CKarke v, 
Epsom R. D. C., [1929] 1 Ch. 287; Musical 
Performers’ l^*oti‘ctioD Assocn., Ltd. v, 
British International I’ictures, Ltd. (1930), 
46 T. L. R. 485. 

96. Add. Annotation: — Refd. Blundy, Clark & 
Co. V, London & NoiHi Eastern Railway 
(1931), 100 L. J. K. B. 401. 

99. Add. Annotation : — Consd. Scammidl v, Attlee, 
[1929] 1 K. B. 419. 

100. Add. Annotation: — Refd. Blundy, Clark & 
Co. V. London <S: North Eastern Hail wav 
(1931), 100 L. J. K. B. 401. 


PART II. SECT. 8. 

sc. Cfinriai ejrerciKc pourrfi reserved tit 

nutnicipal comicil as a -Simon 

V. 0,\STt)N'rrr^\ Y. n03l) 2 D. L. li. 75 : 
‘J M. P. It. J70, CAN. 

PART 11. SECT. 9, SUB-SECT. 1, 

sd. Debentures — Priority — Debentures 
issued by LeUtbridge Northern /rnV;a- 
tion DisirictA — Homk Investment & 
SaVINOS ASSOCN. D. LKTIlBmDOB 
NoRTJIERN COLOXrSATiOX Ma.vaoek, 
11927] 1 D. C. U. 437; 11927) 1 
>V. \V. R. 1 ; 22 Alto. L. li. 338.— CAN. 

se. — ' ' Tit be held as collateral 
secm'Uv JHohts of holder.]' —field : t-bc 
d<3bt!nluieH of plt.f. municipal corpn, 
iK^u«‘d tSk pla«‘c(l in th« lauds of deft, 

\V'*rc by Rydro-Elwtrio 
Itoilwav Art, lb 14, 4 fioo. V. c. 31. 
B. 11 (2), to lic lu'bi by lUe comuiiwaion 
as eollatend seourity to tbo com* 
Hiisslon’’b own bonds Issued under 
sect. e. This Btatutory duty was not 


iutorfmvd with by the Huhsequoat 
Icglslullou. Holding the debcnturca 
UH coliatcral security irnpliiH) making 
that use of them which was in pmctlco 
made of oollatcral socurity. — S t. 
CATrrKitiNES CowN. V. Hydro- 
F.t.eotuio Power CoManssiON of 
Ontario, [19281 3 D. L. II. 200 ; 02 
O. L. R. 301 ; affd., [1930] 1 D. L. R. 
409, V. a— CAN. 

PART U, SECT. 9, SUB-SECT. 2. 

o i. Eight to investigate payments 

made prior to period under audit .]- — 
A ejerk of a rural district council 
received, during the period from 
Mar. 1, 1920, to Sept. 30, 1925, a bonus 
ill addition to bin salaiy, & this bonus, 
Iio oontendfKl, had been duly granted 
to him. During that period the pay- 
mruits made to him were entored In tbo 
extMindIturo book & submitted to 
various Inspectors of the Local Oovt. 
Dopartinent, who passed them as 
correct, & such payments up to Got. 


1924, weit) audited by auditors of tbo 
said Doimrtm(‘nt & cort.in<!d as oorreet. 
In Nov. 1925, II., an auditor of the said 
Dt'partiuent, conunenced his audit of 
tho council's accounts for tlio two half- 
years ending respectively Mar. 31, & 
8ept. 30, 1925, He Informed the 

clerk that the legality of tho payment 
of the bonus had been quortlJoned in 
tho Ministry of Locul Govt, by reason 
of tho dork’s claim for superannuation : 
— Held : Tl. had jurisdiction to Investi- 
gate payments made prior to the period 
under audit. — Walsh v. Local 

Oo^"BRNMENT & PUBLIC HEALTH 
Minibtku, (19291 I. li. 377.— IR. 

PART 11. SECT. 10. 

gt, Eeference to arbitroHon — Under 
i2 dEr 13 Geo. 5, r. H9 (OiU.)— Arbitra- 
tors not entUled to submit gueMions for 
opinion of court except upon matters of 
kiw.]—Re Townshii* of York tic 
Township of North York (1925), 67 
0. L. li, 644.— CAN. 
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105 a« Action on contract — Statutory require- 

ments not fulfllled.]~Pltf., clerk to comra. 
of a local lighting & watching Act| drew up 
a contract to be executed by defts*, who had 
accepted a tender for work to be done 
according to certain proposals of the comrs., 
one of which was that the contract should 
be prepared by the solr. to the comrs., at the 
expense of the contractors* Defts., as con- 
tractors, offered to execute the contract, 
but refused to pay pltf. his charges for 
drawing it up, on the ground that they were 
unreasonable. By the local Act the contract, 
on the part of the comrs., was required to 
be signed by five or more of them, which 
was not done, &, by the metropolitan general 
paving Act, the comrs. are entitled to sue 
or be sued in the name of their clerk : — 
'-Held : pltf. could not sue defts* for refusing 
to execute the contract in his capacity of 
clerk, as the contract on the part of the 
comrs. had not been signed by five or more 
of them, when tendered to defts., as required 
by the local Act, & as the charges made by 
pltf. on defts. for preparing the contract 
were due to him in his individual character, 
& not as clerk to the comrs. — Curling v. 
Johnson (1833), 10 Bing. 89 ; 3 Moo. &; 8. 
496 ; 2 L. J. C. P. 264 ; 131 E. B. 839. 


110. Add, Annotadon: — As to (1) Orediton 
Gas Co. u. Orediton U. 0., [1928] Oh. 447. 

129a. Statutory relief from liability for road 

repair.] — In 1928 the parish of A., rural 
district of G., was on the extension of the 
boundaries of the county borough of C., 
transferred to that county borough. The 
burden thrown on the ratepayers of the rural 
district in meeting the cost of the maintenance 
of roads in their district in consequence of the 
transfer of the parish of A. was £1,150 per 
annum,' The parish of A. had been, in the 
matter of roads, a beneficial parish to the 
rural district of G. In arbn. proceedings as 
to the amoimt of compensation to be paid : — 
Held: (1) the arbitrator was entitled & 
bound to take into account, in ascertaining 
the payment to be made by C. to G. the fact 
G. had been relieved of the cost of maintain- 
ing the roads in its district by reason of the 
statutory provisions in Local Government 
Act, 1929 (c. 17) ; & (2) the arbitrator could 
not award anything in respect of the period 
after Apr. 1, 1930, when Local Government 
Act, 1929 (c. 17), came into operation, — 
GoDSTONE llUHAL DISTRICT COUNCIX. V, 

Croydon Corpn. (1932), 96 J. P. 303; 48 
T. L. ll, 649 ; 30 L. G. Ti. 460, C. A. 


Part III. The Parish. 

176. Add, Avnotatiov : — -Refd. London (City) Corpn. v, London Countv Council (1930), 

99 L. J. Iv. B. 577. 


Part V. — The Urban District. 


191. Add, Annotation: — Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Oh. 291. 

196. Add. C'Uations 1 Oh. 128; 96 

L. J. Ch. 38; 136 L. T. 235, 

210. Add, Annotation: — Consd. Brown v. Dagcn- 
* ham Urban Council, [1929] 1 K. B. 737. 

212a. .] — (1) Under P. H. Act, 

1875, s. 189, an urban district council hav(j 
power to remove their clerk from his office 
at pleasure ic without cause or notice, this 
power cannot be negatived or impaired by 
any provision as to notice to be given to 
terminate the employment in any contract 
of service entered into between the parties. 


(2) The clerk can maintain an action against 
the council for salary accrued due to him at 
the time of his removal from office. — Brown 
V, Dagenham Urban Council, [1929] 1 

K. B. 737 ; 98 L. J. K. B. 565 ; 140 

L. T. 615 ; 93 J. P. 147 ; 45 T. L. 11, 284 ; 
73 Sol. Jo. 144 ; 27 L. G. R. 225. 

Distd.Kield r. Poplar Corpn., (1929] 1 K. B. 750. 
220, Add, Annoiati(}7i ; — Gemmdly, Refd. R. v. 
Grain, p, Wandsworth Gi'dns., [1927] 1 

K. B. 540. 

230. Add. 1 K. B. 765 ; 96 

L. J. K. B. 322 ; 137 L. T. 30 ; 91 J. P. 45 ; 43 
T. L. R. 263 ; 71 Sol. Jo. 160 ; 25 fi. G. R. 166. 


Part VII. — The Borough. 

271. Add, Annotation :~-Refd. Edwards r. A.-G. 282. Add, Annotation : — Refd. Brown v. Dagen- 
for Canada, [1930] A. C. 124. ham Urban Council (1929), 98 L. J. K. B. 665. 


PART U. SECT. 12, SUB-SECT. 8.— A. 

ik. Adjudm^ of assets liabiUiics \ 
—East Windsor Esskx <o., U9J2] 
1 D, h, B. 481.— CAN. 

PART Vn. SECT. 2, SUB-SECT. 1.— A. 
•g, Jurisdiotion^When eovrt may 


interfire,]— A municipal council is a 
Icgisiatlve body buTing a limitctl it 
delegatiA 3nri.‘<dictioii. When it has 
acted within its jurisdiction, the ct. 
cannot interfere ; the juslness or fair- 
ness of Its action cannot be questioned 
by the ct. When It goes beyond its 
jurisdiction, or when it Is shown that 


niciiibers of the council arc corruptly 
seeking to advance, by municipal 
legislation, their own ends, or those of 
some favoured individual, the ct. may 
Interfere. — Ee Howard & Toronto 
Corpn., Ec Sweet & Toronto Corpn., 
119281 1 D. L. B. 952 ; 61 O. L. B. 
563.— CAN. 



Cams 8d8-650a. EnaLiSB AND Eums 


803. Add, Annoicdiom: — St. Niobolaa Aeons 
r. L. 0. 0., [1928] A. 0. 469. Mentd. Stevens 
V, Willing & Co. (1929), 167 L. T. Jo. 178. 

350. Add, Annotation : — ^Dlstd. B. v. Transport 
Minister, JEx p, H. 0. Motor Works, [1927] 2 
K. B. 401. 

508a. Senior sanitary inspector— Remuneration 
— Reduction — Conditions precedent.] — A 
borough council reduced the salary of the 
senior sanitary inspector. They had not 
dismissed him nor nad he resided, & he 
did not consent to the reduction. The 
council did not obtain the unconditional 
consent of the Minister of Health to the 
reduction ; — Held ; the coimcil had no power 
to make the reduction. — F ield v. Poplar 
C oKPN., [1929] 1 K. B. 760 ; 98 L. J. K. B. 
676; 140 L. T. 691; 93 J. P. 167; 46 
T. L. B. 333 ; 73 Sol. Jo. 158 ; 27 B. G. B. 
870. 

549* Add, AnnotaMon : — ^Refd. A.-G. v. Leeds 
Coii)n. (1929), 99 L. J. Ch. 9. 

550. Add, Annotation: — ^Refd. A.-G. v, Lieeds 
Corpn., [1929] 2 Ch. 291. 


550a* Maintaining printlngt hookhinding Ap 
stationary worki — Intra vim.]-~A corpn., 
whose statutory duties imposed upon them 
an expenditure of between £5,000 & £6,000 
annually on printing, stationery, Sn hook- 
binding, resolved to establish a centralised 
system whereby instead of each department 
sending out its own printing work & making 
its own stationery purchases, a printing, 
stationery, £c bookbinding depaitinent should 
be organised employiag direct labour under 
a manager on corpn. premises, ^ printing & 
other machinery should be purchased, involv- 
ing a capital outlay of £1,000 & an annual 
expenditure of about £1,420. An action 
was brought by the A.-G. at the relation 
of ratepayer claiming a declaration that it 
was unlawi^ & ultra vires the corpn. & con- 
trary to the provisions of Municiped Corpora- 
tions Act, 1882 (c. 60), to expend any part 
of the general rate fund of the borough for 
the purpose of establishing or carryb^ on 
a prmting, bookbinding, or stationery works 
So an injunction to i^estrain them mom so 
doing: — Held: (1) the formation of a 


PABT VIL SECT. 2, SUB-SECT. 1.— 

B. (a). 

sx. Implied jtower to insure — Poieer 
exercised for ulterior purpose — Whether 
cmtracl valid,}— QxmKS&LAJii) Insur- 
ance Oo., Ltd. v. Scbiaco Munioi- 
TAUTY (1927), 30 W. A. L. R. 32.— 
AUS. 

PART Vn. SECT. 2. SUB-SECT. 1.- 

B. (c) I. 

348 iii. R. v. CJoUNCiL 

OF THE Town of OHarleville, Ex p, 
CJORONES, [1928j S. R. Q. 155. — AUS. 

PART VII. SECT. 2, SUB-SECT. 2.— B. 

a (p. G3) i. R. (Hard- 

iNo) V. Bennett (1890), 27 O. R. 314. — 

CAN. 

I, Necessity for residence in 

ward — Candidate cannot he resident of 
two OK ANSON V, LaMPLB 

(Man.). [1927] 1 W. W. R. 725.— CAN. 

PART VII, SECT. 2, SUB-SECT. 2.— 

C, (b). 

r i, Reaistrar of Itirihs, deaths, & 

vutrrUw^s ,} — The fnnotlons of parisli 
cotuicils were transfen’ed to the county 
coimoilB under Local Government 
(Scotland) A^rt, 1929 (o. 50), «, 1. 
Thew} functiona Included the election 
of a regrifltrar of birt*hs, deaths, & 
marriages tor each parish on the 
oocurronce of a vacancy In that office ; 
the levying of the amount required 
for payment of the rej^Btrare remunera- 
tion ^ the payment thereof, subject 
to the rigrht of the registrar to initiate, 
through the Registrar-General, on 
application to the sheriff for an Incrcaao 
in his remuneration ; & power to tbo 
county council to apply *to the sherlfl 
for removal of the registrar on the 
grointds of failure or incompetence to 
perform his duties. The county 
council issue no Instructions to, & 
have no control or supervision over, 
the registrar, who la responsible for the 
performance of bis duties to the Sheriff 
& the Registrar-General. The registrar 
is not an officer or servant of the 
county council for the purpose of supei*- 
annuatlon : — Held : a registrar of 
births, deaths, & marriageB was dl«- 
quaJihed under sect. 9 (2) of the 1889 
Act for membershtp of the ooxmty 
council, In respeot that bis office was 
held “ under the county council 
wUldn the section, In view of the 
counci Pti powers of election, payment, 

& initiation of procioedings for removal. 
— Black v, LANAHKNiniiK County 
Council, 11931) S. C. 5f>j.— SCOT. 


PART VII. SECT. 2, SUB-SECT. 2.— 
C. (e). 

f (p. 86) i. .1— R. (Harm- 

ing)!’. Bennett (1896), 27 0. R. 314.— 

CAN. 

d (p. 67) 1. A 

member of a municipal council who 
had at the time of his election a claim 
for payment for sorvlcee which he 
had nerforraed for the corpn. is In- 
eligible under Municipal Act, R. S. O., 
1927, s. 5H (1) (p), to be electo<l or sit 
or vote, notwithstanding that the 
services were rendered to save the 
cori)n. money, & notwithstanding how 
the payment Is designated. — R. v. 
Dean, 11932] 1 D. L. B, 324 ; O. R. 
40.— CAN. 

m (p. 68) i. S, P, Eluott v. St. 
Catharines Municipal Corpn. (1908), 
18 O. L. K. 57 ; 13 O. W. R. 89.— CAN. 

PART VIL SECT. 2, SUB-SECT. 4.— A. 

447 i. Qualifications — Business assess- 
ment — What (wiouTits to assessment .] — 
He Edmonton Charter, R. (Clarke) 
V. Bury (Alta.). [1927] 1 D. L. R. 
885 ; [1927] 1 W. W. R. 456.— CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— A. 

»y. Suspension — Municipal Jet, 
R. S. N. S., 1923, s. 118— applic- 
able to ojSice held during good behaviour.] 
— ^McDonald V. MoBlay. [19303 4 

D. L. R. m ; remg., [1930] 2 D. L. R. 
50.— CAN. 

PART VIL SECT, 3, SUB-SECT. 2.— D. 

«j. Secretary-treasurer — AppoirUmcrU 
to run till successor appoiiUed — Right to 
notice.] — Pltf. was appointed seorotary- 
treasurer of deft, municipality under a 
bye-law which provided for the 
abpointinont of certain officials “for 
the year 1926, or until tholr succoHsors 
bo appointed.” By another bye-law 
passed on Fob. 3, 1927, a successor to 
pltf. was appointed ; but no notice 
of dismissal was given pltf., Sc he sued 
for the salary for the month of 
Feb. 1927 : — Held .* the meaning of 
the bye-law appointing pltf. was that 
his hiring was for the whole of the 
year 1926 & thereafter until his suo- 
oosBor was appointed ; Sc, therefore, 
his contract came to on end on the 
appointment of his suecsessor, & he 
was entitled to he i>aid, with respect 
to Fob. only for the time during that 
month that he rendered services. — : 
Blakeley v, Oharleswood Rural 
Munioipauty, [19281 2 D. L. R. 657 ; i 
[19281 1 W. W. B. 828 ; 37 Man. L. R. ! 
331.— CAN. 


PART VIL SECT, 8, SUB-SECT. 8. 

town ooundl may 

dismiss its officers without notice Sc 
without cause. — N ewby v, Bbownu&b 
(1916), 34 W. L. R. 278 ; 10 W. W. R. 
k9.— CAN. 

q li. S. P. Wilson v. York (1881), 
46 U. 0. R. 289.— CAN. 

q iil. Larkina v. Sum- 

MERaiDB. [19281 4 D. L. R. 841.— GAN. 

ji. jj, (7, Municipal Act .] — 

Zeiglbr V. Victoria Ci'rr, [1922] 1 
W. W. R. 75 ; 70 D. L. R. 722 ; 30 
B. C. R. 389.— CAN. 

i, Validity of TtsoXviion.] 

— ^^Vhe^o the necessary majority could 
only be obtained by Including the vote 
of an alderman who had attended 
meetings at which the question of dis- 
missal liad been considered, but who 
had not been present at a meeting at 
which important ovldcnoe was taken : 
— Held: the resolution of dismissal 
wa*» null Sc void. — Foster v. Halifax, 
[19261 1 D. L. R. 125 ; 67 N. S. R. 
268.— CAN. 

a ii. — Right of — Ddegated by 
council to departmental heads .] — The 
municipal ooimcil of Sydney passed a 
resolution providing that tlie discharge 
or disrating or suspension of any 
employee should be left in the hands of 
the heads of the rospootive departments 
subject to appeal to the town clerk, 
whose decision was to be final. An 
employee who was subsoquently dls- 
mi^d by a departmental head brought 
an action against tho counoU 
for wrongful dismissal ; — Held : the 
council had imwor to delegate its 
authority to discharge employee : the 
power given to departmental beads 
in that respect was revocable. 8c tho 
council had not dennded itself of its 
authority & the dismissal was lawful.— 
Bayly V. Municipal Council of 
Sydney (1927), 28 S. R. K. S. W. 149 ; 
45 N. S. W. W. N. 40.— AUS. 

PART VII. SECT. 4. 

r J, punds in hand to meet 

payment — Refueal of corporalion to 
aoc^i goods.)— N eptune Meter Co. 

V. H^iFAX CITY (1909), 7 E. L, R. 2.— 
OAK. 

PART VIL SECT. 5, SUB-SECT 1, 

B. (a) ix. 

•k. BuUding prison,] — R. «. Now 
CABTXlfi JJ. (183())» DfR 214*-^CAN, 
io. OraiUa made under ” general 
welfare ” chmac.)— W ard «. Edmonton 
Y, [1932 J 3 W. W. R. 453.— CAN, 
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department to do the printing, bookbinding, 
etaijonery work of the corpn. was incidental 
to or oonaequential upon the carrying out of 
the corpn.’8 statutory duties & was not there- 
fore ultra vim : (2) the expenses of forming 
dc carr^ on the department were ex- 
penses *' necessarily incurred in carrying this 
Act into effect ” within Municipal Corpora- 
tions Act, 1882 (c. 60), ached. V., Part 11., 
para. 12, & were therefore payments 
authorised to be made out of the general 
rate fund by sect. 140 of the Act. It was 
izopmaterial that the expenditure on machinery 
was of a capital nature, as there were pay- 
ments authorised in Scbed. V. on other 
matters which involved capital expenditure. 
— A.-G-. V. Smbthwiok Cobpn., [1932] 1 Ch. 


662} 101 L I Ch. 137; 146 L. T. 480; 
96 J. P. 105 1 48 T. L. B. 227 ; 80 L. G. E. 
117, 0. A. 

667a. — Improvement of navigation.]— The 
corpn. of N. restrained from soliciting;, at 
the expense of the borough fund a bill in 
Parliament to enaUe them to improve the 
navigation of the river W.--A.-G. v. Non- 
wic® CoRPOBATiON (1861), 21 L. J. Oh. 139 ; 
18 L. T. 0. 8. 68, L. JJ. ; prewious pro- 
ceedings (1848), 16 Sim. 226. 

dmwlaiions :—Coiud. Hunt e. Shrewsbury & Chester Ry. 
Co. (185(1), 13 iJeav. 1. Apld. A.-G. v. Plymouth Oonm. 
(1853), 1 W. R, 445. Re!i. A.-G. V. Wigan Corpn. (1854), 
Kay. 208. 

662. Add. Annotation Retd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 


Part XII —The County. 


699. Add. Annotations .'—As to(l)Con8d. Colling 
V. Whiteway, [1927] 2 K. B. 378. Refd. 
Hearts of Oak Assurance Co. v. A.-G. (1931), 
47 T. 1. E. 679. 

718. Add. Annotation Apld. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

SiTB-SECT. 1 .— Tub Clerk of the Peace and 
OF THE County Council. 

(Vol. XXXIIL, p. 108.) 

Note. — These offices are now separate. 


See Local Government (Clerks) Act, 1931 
(c. 46), & references in Magistrates, Part XL, 
Sect. 3, sub-sect. 2, pst. 

736. Add. Annotations :—A8 to (3) Consd. A.-G. v. 
Sharp (1930). 99 L. J. Oh. 441. Oenerdly, 
Refd. Damps Selsk Svendborg v. London, 
Midland & Scottish Ey. Co. (1929), 20 Ey. & 
Can. Tr. Cas. 67. 

769. Add. Annotation :—As to (1) Cousd. Aylott v. 
West Ham Corpn., [1927] 1 Ch. 30. 


part vil BEiyr. s, sub-sect. i. 

0. Varied, 8 Alta, L. R. 343. 

PART VII. SECT. 8, SUB-SECT. 3.~ 
C. (e). 

n i, To retdrnin iimm of 

rmuMitatim of mmcil.]—An action 
for an injunction restraining a muni- 
cipal council from acting on a bye-law 
passed by it increasing the remunera- 
tion of the morabers «( the oonncll does 
not lie.— R obrbtson e. Toronto, 
[19301 4 D. L. R. 793 : 60 0. L. R. 38. 
-CAN. 

PART Xn. SECT. 3, SUB-SECT. 1. 

10. .fiioiwinces.]— In a special ('aso 
to deteradno the liability oi a county 


council for payment of the allowances 
set forth in Local Government (Scot- 
land) Act, 1929,8. 17 (1),& Scbed. IV. ; 
—Held .- (1) school management com- 
mittees, district councils, & joint com- 
mits are committees of the oomity 
cnimdl; (2) on the terms of the 
counoll's resolution adopting sect. 17, 
which boro that the rates were to be 
the '• maximnm rates,” the members 
of the county council & of its com- 
idttecs & sub-cominlttoes were entitled 
In all cjises to payment of the allow- 
ances authorised by sect. 17 (1) w 
the maximiun rates fixed by Scli^. I v . : 
(3) the words “time necessarily lost 
from ordinary emplnyment ” m 
sect. 17 (1) & Ft, III. of Sohed. IV ., 
imported a contract of service &. 


iccordiiigly, the right to the allow- 
inces prescribed i»y Ft. III. was 
liuiited to persons whoso attendance at 
meetings would Involve loss of wages ; 
[4) railway service in the sense of Pt. I. 
of .Scbod.’lV. meant a railway service 
whioh was direct & reasonably expedi- 
tious.— F ife CoiTSTV Coa.voit 1’. 
Anntrcin.E. 119321 S. 0. 68.— SCOT. 


PART XII. SECT. 7. 

$t. Adion for damage to bridge.]— 
Tho corpn, of a county can rnalutain 
an action fordamat?o8 to, or dostructlon 
of, a bridge lylog within Its limits.— 
WBLUNOTON (joCNTV COBS'N, U.WlLiSON 

(18G5), 16 C. P. 124.-CAN. 
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English and Empiee Digest Suppujment. 


LUNATICS AND PERSONS 

Note.— T lie cases in this Title must be 
read subject to the provisions of Mental 
Treatment Act, 1930 (c. 23), by which the 
teim “ asylum ” is replaced by mental 
hospital “ pauper by “ rate-aided 
person,’’ rate-aided patient ” or “ rate- 


OF UNSOUND MIND. 

aided ” ** lunatic ” (except criminal lunatic 

& lunatic outside England), by “ person of 
unsound mind,” ” person,” ” patient,” 
“ patient of unsound mind ” or ” of un- 
sound mind,” or such other expression as 
the context requires. 


Part I. — In General. 

1* To cross-references before this case add 26a* ** Legally incapable ’’ — Issue of lunacy com- 

” See, also. Mental Deficiency Act, 1927 mission.] — Winthrop v, Winthrop (1846), 

(c. 33), s. 1.” 1 Coop, tetnp. Cott, 196 ; 6 L. T. O. S. 325 ; 

10. Add. AnnotaHon Reid. Ite Beiliss, Poison 47 E. K. 816, L. C. ; subsequent proceedirtge 

V. Parrott (1029), 141 L. T. 246. (1846), 15 L. J. Oh. 40.3, L. C. 


Part II. — Civil Capacity. 


151a. “Hill (otherwise .1 

V, Hill (1932), 173 L, T. Jo. 213. 

186a. .] — Whenever a person did an act . . . 

which act if done by a pei'son with a perfect 
mind would make him civilly or criminally 
responsible to the law, if the disease in the 
mind of the person doing the act was not so 
great as to make him unable to understand 
the nature & consequences of the act which 
he was doing, that was an act for which he 
would be civilly or criminally responsible 
(Lord Esher, M.R.). — Hanbury v, IIanbury 
(1892), 8 T. L. Tl. 559, C. A. ; previous 
proceedings, [1892] P. 222. 

204. Add, Annotation : — As to (3) Apld. Re Belliss» 
Poison v. Parrott (1929), U1 L. T. 245. 

204a. .] — ^Where a woman aged 93 

executed an alleged will a few months before 
her death altering the principle of equal 
division of her property between her children, 
two married daughters, wliich had been 
followed in her previous testamentary dis- 
positions & in family benefactions during her 
lifetime, it was held (a) that testatrix enter- 
tained an illusory belief that she had bene- 
fited one daughter far more tlian the other, 
& (h) that her memory had so far failed that 
she could no longer remember her past 
actions towards her daughters so as to dis- 
place illusory notions. Therefore she had 
not at the time of the making of the alleged 
will a disposing mind & understanding 
within the definition in Banks v. Goodfellow, 


No. 204, & the alleged will was pronounced 
against. — Re Belliss, Polson v, Parrott 
(1929), 141 L. T. 245 ; 45 T. L. R. 462 ; 73 
Sol. J*D. 028. 

206a. .] — He [testator] had such a degree of 

knowl^ge & understanding as to . . . know 
Itf. quite well, to remember that pltf. & 
e had been engaged in preparing his will 
& to appreciate that he was asked to execute 
as his will the document which was then put 
before him . . . Applying the principle laid 
down in Parker v. Felgate, 8 P. D. 171, 
testator’s execution of the will so far as 
it had been resolved upon while ho had the 
capacity, was pro tanto good execution 
(Lord Mbrrivale, P.). — Thomas v, Jones 
(1928), as reported in 139 L. T. 214 ; 44 
T. L. R. 467. 

264a. Disposition valid — Capacity when instruc- 
tions given.] — Where a testator is of sound 
mind when he gives instructions for a will, 
but at the time of signature accepts the 
instrument drawn in pursuance thereof 
without being able to follow its provisions : — 
Held : he must be deemed to be of sound 
mind when it is executed. — Perera v, 
Perera, [1901] A. 0. 354 ; 70 L. J. P. C. 40 ; 
84 L. T. 371 ; 17 T. L. R. 389, P. C. 

AnnoUUion : — Consd. Thomas w. Jon<‘8 (1028), 130 L. T. 

214. 

265a. Hoby v, Hoby (1828), 1 Hag. 

Ecc. 146 ; 162 E. R. 537. 


PART II. SECT. 2. SUB-SECT. 2.— 
A. (a) L 

146 i. Whether niarriape invalidated — 
Degree of incapacity .] capacity 
to contract marriage may co -exist 
with many fonns of “ insanity.’* 
Where, however, at the time of the 
marriage ceremony in question heroin 
the w’oman had by reason of mental 
disease no real appreciation of the 
nature of the engagement appai'ently 
entered into, the marriage was declared 
mdi & void . 1 ] ndcr sueii clrcumstana^s 
thi) marriiigc is, it seoirts, not merely 
voidable, but void ah inito Sz Incapable 
of ratibcatmo. In any event, in the 
present case the ovid(‘iico Hhowocl that 
the wife wtus mentally incapable of 
ratifying it. — Buosbeau ili. Buobbeav 
V, Bella.M), [19321 2 W. W, H. 632. — 
CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 
A. (a) I. 

150 i. Whethermarriage invalidated — 
Degree of incftpadty — Darty incapable 
of underxtandiny nature of contract ,] — 
The mental capacity required for a 
valid contract of marriage in the 
capacity to understand the nature of 
the contract & the duties & responsi- 
bilitica which It creates. In an action 
for the annulment of a marriage on the 
i^ountl that deft, was at the time of 
the marriage mentally incapable of 
entering into tbo contract the evidence 
sulflcient to establish that conclusion 
must be t>f a very clear Sc definite 
characl^jr. — Ohkhtuow v, Feinstein 
(Can.), [1930] l D L. K. 137 ; [1930J 

C. n. 335 ; am., [19291 3 D. L. 11. 
.H39 ; 2 W. W. 11. 257 ; 24 Alta. L. B. 


188 ; rejwf/., [19291 I D. L. R. 980 ; 1 
W. W. II. 467.— CAN. 

PART II. SECT. 8* SUB-SECT. 2.- A. 

208 i. Degree of rncntal murulness,] 
—lie Frasicii Estate, [19321 3 W. W. 1L 
381.-- CAN. 

PART II. SECT. 8, SUB -SECT. 2.— 0 

230 i. Dchufions not affecting uriU — 
D€htM07Uf as to health.]— In the Estate 
of IJzKiNo, King v. Kino, [3931J 3 
M. P. K. 367.— CAN. 

PART IL SECT. 8, SUB-SECT. 8.— A. 

264a i. Disposition valid — Capacity 
when instructions given .] — Uoqers v. 
Davis, [1932] 8. C. R. 407.— CAN. 



VoL XXXm— Loaatics. Oases 294— ^29b. 


a»4. AnmMion ReM. In the Esiaie of 341. Add. Annotation Consd. Be Bellias, Poison 

Mu^ove, Dans v. Mayhew, [1927] P. 264. v. Parrott (1929), 141 L. T. 245. 

339. Add, Annotation: — Aa to (2) Cohsd. Re 

Bemas, Poison v. Parrott (1929), 141 L. T. 353. Add. Annotation As to (1) Held. Ahamath 

i’. Sai'ifla Umma, [1931] A. C. 799. 


Part III. — Presumptions and Proof of State of Mind. 

469a. .] — WooDFORDE V, Burn (1834), 6 Nev. Sc M. 152, n. 

Annotation Refd. Doo d. Tatliam v. Wright (1830). 1 Har. & W. 72U. 

Part V. Jurisdiction of Chancery Division of High Court 

of Justice. 

498a. .] — Norris v, Sandford (1851), cited in 16 Beav. at p. 361 ; 51 E. R. 818 ; 

svh nom, Morris v, Sandford, 1 W. R. at p. 95. 

Annotation : — Re!d. Nonla v, Stuart (18r>2), IG Beav. S.^»9. 

512. Add. Annofaiion .-—Held. 0. I,, v. C. F. W., [1928] P. 223. 


Part VI. — Jurisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s 
property — Change of circumstances — Causing 
party to “ suffer an injustice ’’—Law of 
Property Act, 1925 (c. 20), s. 171 (I).]— 
A lunatic not so found liad boon of unsound 
mind since 1882. She was a spinster aged 
<ughty-onc, & was possessed of personal 
proi)erty of the value of £2,000. From the 
time when she became of unsound mind she 
had lived under the care of an uncle & aunt, 
who had i>rovided £2,07(i towards her main- 
tenance. Tlic uncle died in 1885 & the aunt 
in 1907. By the will of tli(i latt er an annuity 
of £300 w'as bequeathed for the support of 
the lunatic. Upon the death of the aunt a 
sister of the lunatic W'as appointed receiver 
of her estate Sc acted until 1920, when she 
was relieved Sc a sister of apx^ctsi was appointed 
in lier place. On her death in 1925 one 
of appeta. W'as appointed Sc w'as receiver 
of the lunatic’s estate. In 1880 before her 
reason left lier the lunatic made a w'ill, by 
which she bequeatJied her })roperty to her 
throe sisters, all of wdiom wore dead. On an 
apx^llcatiou by appets., the residuary legatees 
under tiie aunt's will <fe second cousins of 
the lunatic, to the ct. to exercise the powers 
vested in it by sect. 171 of the above Act, & 
to direct a settlement to be made of the 
property of the lunatic: — Held: (1) the 
phrase “ sulTor an injustice” in sect. 171 
(1) (c) must not be rigidly confined to a 
deprivation of a strict legal right, since that 
w^ouVd stultify the operation of tlie sect, 
altogether, but it must- in its context include 


the destruction of a clear moral claim, or 
even the disaj^pointment of a thoroughly 
legitimate Sc w'ell founded expectation, k 
in the circumsianc.es a,pi)cts. would “ suffer 
an injustice ” if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim whicli they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous recognition, pecuniary & other- 
wise, wdiich their side of the family had 
throughout shown of the oblig.ations imposed 
on them by their kinship to the lunatic ; 
(2) tliere had been “ a change of circum- 
stances ” within the sub-sect, since the 
execution by the lunatic of her will, by reason 
of the deaths of her three sisters to whom slie 
had left her property ; (3) the case was one 
in which the ct. ought to exercise the discre- 
tion vested in it by sect. 171, by directing 
the receiver to execute a settlement of tlie 
property of the lunatic, to be approved by 
the judge in lunacy, which must be subject 
during the life of the lunatic to her right to be 
maintained out of the income, & if & so far 
as might be nect'ssary out of the capital 
thereof, & subject also to any effective dis- 
position by w'Ul or deed which the lunatic 
might make should she recover , — Re Free- 
man, [1927] 1 Oh. 479 ; 96 L. J. Cli. 225 ; 136 
L. T, 657 ; 71 Sol. Jo. 272, C. A. 

Annotation: — to (1) Coxiad. Re Greene, Re Whitworth. 
Re E. A.. Re Fraser, Re Wood, 11U28] Ch. 628. 

529b. .] — Under a marriage 

settlement dated Oct. 16, 1879, pei-sonalty 
funds w’ere settled by a husband Sc wife upon 


PART n. SECT. 8. SUB-SECT. 4.-- 
B. (a). 

28 1 U. — ^J—Tho proof nocoB* 

eary to efitahUsh a \vi)l 1 b not an absolute 
or conohisive one, but siich proof afl 
would eatlBfy a prudent man. The 
buitlen of proof as to tlio oxoeutlon & 
the toBtamentary capacity of tostator, 
at tho time of the execution of a will, 
lice upon Itfl propounder, who has to 
explain away the suspicious circum- 


Btaneos appearing In tho case. — Su- 
RKNDKA Nath Chaitkrji V, Jaunavi 
Oiarax Mctkhekji (1926). I. L, R. 6(1 
Calc. 390.— IND. 


PART V. SECT. 3, SUB-SECT. 1, 

sb. 'To appoint person to convey — 
Property of lunatic sold in partition 
action.}— Where In a partition action 
tho ot. has sold lands the property of 


a person of unsound mind not so found, 
a judge of the Oh. Dlv. exercising tho 
jurisdiction conferred by Trustee Act, 
1893, ss. 30, 31. 33, will appoint a 
person to convey the lands on behalf 
of the person of unsmmd mind. — 
Keating e. Kbatinq, [1918] 1 I. It. 
453.— m. 

gd, Mortgayea vested in inn 

fntsiees.l— Rc J. J. D.. 11928] I. K, 
638.— IR. 
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tnists under which, after the death of the 
husband in 1916, the wife was entitled to the 
income for life with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six & forty- 
four years, who by inquisitions in 1902 A 
1910 had been certified to be of unsound mind. 
In default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
Si the husband’s fund to the husband, who 
had ^ven all his property to his wife. By 
his will the wife’s father, who died in 1885, 
gave his residuaiy real & personal estate 
upon trusts under which, in the events 
which had happened, his daughter, the wife, 
received the income for her life with a power 
of appointment by deed or will amongst her 
issue. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children had made a will &, 
apart from their mother & an aunt aged 
eighty-two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
so that if they survived their mother Si aunt, 
the Crown would take on their deaths under 
an intestacy. In these circumstances the 
wife took out summonses under the above 
sect., asking the ct. to direct settlements of 
the children’s personal property under the 
marriage settlement & her father’s will, 
which should include trusts in her favour 
absolutely after the death of each child or, 
altemativeljf, a general power of appoint- 
ment by will so as to enable her to benefit 
friends Sc charities in which the family had 
always been interested. Before the applica- 
tions were heard an arrangement was come 
to between the wife & the Grown by which, 
subject to the approval of the ct., the Crown 
consented to the wife’s having a general 
power of appointment over the whole of the 
marriage settlement funds So over the 
father’s residuary personal estate to the 
extent of £21,140, being the amount provided 
by the wife out of her own money as a 
maintenance fund for the children, upon the 
wife’s abandoning all claim to the rest of her 
father’s residuary estate, valued at about 
£285,000, <& agreeing to supplement the 
income of the mantenance fund for the 
benefit of the children as theretofore : — 
Held : there was no ground justifying the ct. 
in making a settlement in respect of the wife’s 
father’s residuary estate, for no injustice 
would be suilered by the wife within sect. 
171(1) (c), if each child’s 8hai*e of the property 
was allowed to devolve as on an intestacy 
on his or her death, nor ought the trusts to 
be altered under sect. 171 (1) (h ) ; but as the 
Crown did not oppose a settlement of the 

PART VI. SECT, 1, SUB-SECT. 2. 

637 ii. Policy of PMic 

Trufitte di$reoarded.] — There nothing: 
in the 19.^0 amendment to HospJtiils 
for the InHaiie Act, 1927, raaoo by 
20 Geo. 5 (c. GO), to indicato that the 


marriage settlement fimds, orders would be 
znade for settlements of the two children’s 
shares so as to give the wife a general power 
of disposal over the funds. The provision 
of the maintenance fund of £21,400 did not 
afford a ground for directing settlements 
under sect. 171, but the wife would remain 
fi*ee to apply for recoupment tmder Lunacy 
Act, 1890 (c. 6), s. 117, u so advised. 

An a]pplication for a settlement was made 
by a widow, aged eighty-one years, & first 
cousin of the patient, who was sixty-two years 
of £^e. The only other near relatives of the 
patient were two first cousins, who were bom 
in 1847 Si 1860 respectively & wbo were Si 
always had been resident in South America. 
Appet. stated that by reason of her own great 
age Si that of her two cousins in l^th 
ASnerica any settlement which the ct. might 
be pleased to direct would not be of any 
material benefit to the patient’s next of kin, 
unless its scope were extended to include 
• children of any deceased first cousins of the 
patient’s mother : — Held : there was no 
sufficient ground shown for directing a settle- 
ment to be made. 

A patient had made a will in 1887, by which 
he had disposed of his residuary estate equally 
between his wife Si children as a class. The 
wife had since died, as had also one of 
patient’s sons, leaving issue. The patient’s 
family were desirous that the deceased son’s 
issue should be in no worse position than 
they would have been if their father had 
survived the patient : — Held : the case was 
a proper one tor the exercise by the ct. of its 
discretion under sect. 171, by directing a 
settlement. 

The property of a patient was derived under 
the wiD or his maiornal grandfather. It had 
been settled by the patient’s mother on her 
marriage with his rather, whom she had 
divorced in 1877, & who had not since been 
heard of. The object of an application for 
a settlement was to exclude any claim by 
the father or his family :—Held : a settle- 
ment ouglit to be directed. 

A patient luul made a will in 1922, leaving 
the whole of his property to his wife, & in 
1925 became of unsound mind. The will 
had been lost. On an application by the 
wife for a settlement, evidence was produced 
which satisfied the ct. as to the fact of the 
loss Ad as to the contents of the will : — Held : 
a settlement carrying out the terms of the 
will ought to be directed. — Re GiiEENE, Re 
Whitwohth, Re E. A,, Re Phaser, Re 
Wood, [1928] Ch. 528 ; 97 L. .T. Oh. 378 ; 139 
L. T. 152 5 44 T. L. R. 449, 0. A. 

589. Add, Annotation : — As to (1) Cionsd. Be 
SUva, SUva v. Silva, [1929] 2 Oh. 198. 

545a. Jurisdiction to authorise action by com- 
mittee.]— Be Hikohliote, No. 1428, post. 

of the Public Trostee. but by considera- 
tion of the rights & welfare of Uie 
allfrged liziiatie A: those dependent 
upon him, haring regard to the nature 
of his estate. — lie Ridlek, 11930} 4 
IX L. R, 697 ; 05 P. L. R. 669.— CAN. 


jurisdiction & power of the ot. to make 
lunacy orders affecting Inmates of 
provincial hospitals for the Insane has 
riecn taken away or Interfered with ; 
& the ct. upon an application for an 
order declaringlunacy will be governed, 
not by any consideration of tlie policy 
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Part VII. — Judicial Inquisitions as to Lunacy. 


081 « Add, Annotations : — Oonsdi* Hearts of Oak 
Assumnce Co. v, A.-G. (1931), 47 T. L. R. 
679.^ Retd* Oreenway v. A.-G. (1927), 44 
Xi* Ha 124. 

77ga. By natural daughter of bastard lunatic 

texiant tor hfe^As cheek on remainderman.] 


— Be Webb (1846), 2 Ph. 116 ; 2 Coop, temp, 
Oott. 102 ; 17 L. J. Oh. 276 ; 41 B. B. 885, 
L. 0. 

820. Add. Citation : — previous proceedings^ 2 L. T. 
O. S. 825, L. 0. 


Part VIII. — Appointment of Receiver. 


827a. Ckmunittee infirm.] — Be Birch 

(1808), Shelford on Lunatics, 2nd ed. 187. 

827b. Committee resident at distance 

Irom estate.]—!)^ Seaman (1808), Shelford 
on Lunatics, 2nd ed. 187. 


829. After this case add On Jurisdiction of other 
courts to enforce claims against lunatic’s 
estate.] — See Husband & Wife, No. 5360a, 
ante.^* 


Part X. — Judicial Powers over Estate. 


980. Add. Annotation : — ^Refd. Be Freeman, [1927] 
1 Ch. 479. 

981. Add. Annotation : — Hetd. Be Freeman, [1927] 
1 Oh. 479. 

1009a. .]-^Be Fisher (1850), 2 H. & Tw. 

449 ; 19 L. J. Oh. 621 ; 14 Jur. 233 ; 47 
E. 11. 1769, L. 0. 

1012. Add. Annotation : — As fo (1) Refd. 0. L. v. 
0. F. W., [1928] P, 223. 

1069. Add. Annotation : — Refd. 0. L. v. 0. F. W., 
[1928] P. 223. 

1070. Add. A7inotation Refd. 0. L. v. 0. F. W., 
[1928] P. 223. 


1091. After this case add SeCy also. No. 1378a, 
post. 

1229. Add. Annotation : — Refd. Be Price, [1928] 
Ch. 679. 

1336a. One of several trustees insane.] — 

Testator devised real estate to trustees, their 
heirs & assigns, upon certain trusts. The 
surviving trustee devised all estates vested 
in him as a trustee to three persons, one of 
whom, after proving his testator's wiU, 
became of unsound mind. A petition was 
presented for the appointment of new. 
trustees, & for the appointment of a person 
to convey on behalf of the devisees of the 


PART IX. SECT. 4. 

Ui I. — N(yn'Com]pliancc vrith 

statutory requirements — Person m fact 
insane — Habeas cor^ws not ffranied.y— 
E.r p. Bowyek (1U30), 54 Can. C. C. 
302.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— A. 

la. Onardian appointed by Minister 
of Public Works <£: Mines under 
'Hospital Act. 2i. S. N. S., 1 923 — Powers 
<£• duties— Analogous to powers dr duties 
under Ijutiacy Act,] — i^e Cuiiran & 
Eastern Trctst Co., [J030] 3 D. L. It. 
287.— CAN. 


PART X. SECT. 1. SUB-SECT. 1.— 
B. (a). 

f i, Transfer of funds to — 

lAmatic not dbaohdeXy entitled— -Inquiries 
ordered.] — Re Ckabticris (1878), 25 
Gr. 876.— CAN. 

t i. Foreign committee — Recognition 
by court.}— Re Hickson, 11927] 4 

D. L. R. 607 ; 61 O. L. R. 180.— CAN. 


PART X. SECT. 2, SUB-SECT. 8.- A. 

1067 11. .1— A sale of the 

homestead of a lunatic so found made, 
under an order of the ot., by the com- 
mittee of his estate caainot be deemcHi a 
voluntary sale, A., therefore, the pro- 
coeds of the gale are exempt from 
seteure. Whore the estate of a lunatJo 
so found was Insolvent, & it was 
necessary to provide for his future 
maintenance Held ; in determining 
the priority as between claims for 


maintenance Se those of the creditors 
that the Lunacy Act did not expresely 
cover the case, what was omitted mnst 
be supplied by applying the decisions 
under the English statutes dealing 
with the same eubieot, &, in view of 
them & of the facts of the case, priority 
must l>o given to the maintenance 
charges ; but considering the advanced 
age of the lunatic, the net prooeods of 
the solo of the “ exemptions ** should 
ho siiflicient for that piupose. — lie 
Alexander Estate, [l»3ai 1 W. W. R. 
985 ; 2 D. L. R. 683 ; 11 0. B. R. 365. 
—CAN. 

PART X. SECT. 2, SUB-SECT. 3.— 
E. (b). 

/ Bd. Estate ineolvent.y—A person of 
unsound mind had b^n placed in a 
private mental hospital at a fixed 
annual charge for malntenanoe & treat- 
ment, which had heen sanctioned by an 
order of the ct. She died intestate, & 
her estate was insuffloient to meet all 
claim« : — Held : payment shonld be 
made In the following order of priority : 
(1) funeral expenses; (2) the lunacy 
“ percentage " ; (3) the oommlttee’s 
costs of diinnis^g the matter out of 
lunacy ; (4) arrears due to the hospital 
for malntenanoe. The assets were not 
sufficient to meet the payment next in 
priority, vl*., the general costs of the 
committoe.— Re P„ [1926] I. R, 422.— 
IR. 

PART X. SECT. 2. SUB-SECT, 3.— I. 

See case In Sect. 2, sub-soot. 3, E* 
(b), ante. 


PART X. SECT. 5, SUB-SECT. 1.— A. 

t i. Lunatic foreigner residing abroad 
— Sale of land in Ontario — Power of 
court.] — A man resident In the State of 
New York was declared a lunatic. 
He was the owner, subject to a mtge., 
of land In Ontario, & the foreign com- 
mittee applied to the Supreme Ct. of 
Ontario for an order declaring him a 
limatic, with a view to obtaining 
authority to aeil the land ; — Held : 
the ct. had power to declare tlie man to 
be a lunatic, to appoint a committee 
&; to authorise & direct the committee 
to sell the land, although the lunatio 
was a foreigner in a foreign land, Sc 
under the care Sc custody of the law 
of that land.— /er Piper, [1927] 4 
D. L. R. 924 ; 61 O. L. R. 257. —CAN. 

t ii. .] — ^As regards 

land situate in Ontario the provisions 
of Lunacy Act, authorising the sale of 
land, apply only where the lunatic 
has been so found by an Ontario ct. — 
Re Hickson, (19271 4 D. L. R. 607 ; 
61 O. L. R. 180.— CAN. 

PART X. SECT. 8, SUB-SECT. 1.— D. 

1 261 i. Stock in name of joint trustees — 
Lunacy of one — New trustee appointed 
by deed containing vesting declaration — 
Form of order.] — Re Q. H. L., [1928] 
1. R. 543.— IR. 

si. Shares held in joint tenancy — 
Limacy of one tenant.}— Held : the ot. 
hod power under Its statutory juris- 
diction to sever such Joint tenancy, & 
to realise the lunatic’s share, if bis 
interest & benefit so required. — 
O’OONNELL V, HaBBISON, [19271 I. R. 
880.— “KR. 
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surviving trustee : — Held : the petition was 
properly presented in Lunacy as well as in 
Chancery . — Re Mason (1875), 10 Ch. App. 
273 ; 44 L. J. Ch. 078 ; 23 W. R. 737, L. JJ. 

Annotations: — Expld. Gardner’s Trusts (1878), 10 Ch. B. 

29 . Oonsd. M., [1899] 1 Ch. 70. Reid. OaeweU v. 
Sheen (1803), 69 L. T. 854. 

1836b. Jurisdiction of Chancery Division — Sole 
trustee insane — & out of jurisdiction,] — 
petition for the appointment of new trustees 
& for a vesting order, where the existing sole 
trustee is of unsound mind & out of the 
jurisdiction, need not be presented in Lunacy 
as well as in Chancery . — Re GARDNEB*e 
Trusts (1878), 10 Ch. D. 29 ; 40 L. T. 62 ; 
27 W. R. 164. 

Annotations: — Consd. C^iswoU v, Shoon (1893), 69 L. T. 854 ; 
Be M. [1899] 1 Ch. 79. 

1336c. Not SO found.] — ^The High Court 

has jurisdiction under the Tnisteo Act, 1893 
(c. 63), to appoint a new trustee in the place 
of a sole surviving trustee who is a lunatic 
not so found . — Re M, fl899] 1 Ch. 70 ; 68 
L. J. Ch. 80 ; 47 W. R. 267 ; 15 T. L. R. 
64 ; sub no7n. Re J. M., 79 L. T. 459 ; 43 
Sol. Jo. 76. 

Annotation: — Cotud. Be James’ Mortgage Trusts, (1919] 

1 Oh. 61. 

1878a. .]— On May 26, 1927, the ; 

receiver of a lunatic's estate, who had been ! 
authorised to continue the lunatic’s business, i 
obtained an order from the master directing 
him to distribute £1,800 amongst certain 
scheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the receivership order. The 
scheduled creditors were not parties to the 
order. On May 29, tlirce days after the order 
was pronounced & before it was completed, 
the 1 unati c died. The order was subsequently 


Digest StrpptEMENT. 

completed on June 14. In July the exors. 
of the lunatic’s will applied for an order for 
payment out of ct. to them of the fund 
representing the lunatic’s residuary estate, 
& on .luly 28 the master refused to make 
the order except upon the terms of effect 
being given to the order of May 26. Subse- 
quently to the making of this ordel an order 
was made for the administration of the 
lunatic’s estate : — Held : (1 ) the order of 
May 26 was a mere direction to the receiver 
to make the payments in question which 
might have been varied or rescinded at any 
time by the master before it was finally 
completed, & it gave the creditors no equit- 
able charge on the £1,800 thereby ordered 
to be distributed among them ; (2) the juris- 
diction in lunacy ceased on the death of the 
lunatic, & the master had no jurisdiction to 
direct that effect should be given to the 
order of May 26 ; (3) t^he exors. were entitled 
to the fund in ct. without rcigard to the order 
of May 26, but inasmuch as an order had since 
been made for the administration of the 
lunatic’s estate, the fund must be paid to the 
credit of the administration action. — Re 
Wheater, [1928] CJh. 223; 97 L. J. Ch. 
97 ; 138 L. T. 433 ; 44 T. L. R. 166 ; 72 
Sol. Jo. 17, 0. A. 

1391a. .] — Re Wheater, No. 1378a, 

ante, 

1404. Add. Aiimtaiion : — As to (1) Apld. Re 
Wheater, [1928] Ch. 223. 

1411. Add. Annoiaiion : — Apld. Re Wheater, [1928] 
Ch. 223. 

1419. After this case add “ Whether deduction 
admissible for income tax purposes.] — Sec 

Income Tax, Nos. 546d, 689a, crn/c.” 


Part XI. — Actions. 

1459a. .] — Guam, TON v. West 

(1861), 3 De O. F. & J. 150 ; 30 L. .T. Ch. 1466. Alter this case add “ Married woman.] 

815 ; 4 L. T. 465 ; 7 .lur. N. S. 014 ; 9 W. K. —See Husband & Wife, Nos. 2189, 2189a.” 

511 ; 45 E. R. 837, I.. J.T. 


Part XII. — Costs. 

1606. Add. Annoiation :—ComA. Wheater, [1928] Ch. 223. 


Part XIII. — Administration in Regard to Reception and 

Care of Lunatics. 

1670a. When criminal Information granted.] 1688. Add. Annotation : — Refd. Stoke Newington 
"Ex p. Lowe (1872), 30 J. P. Jo. 700. Borough Council v. Richards (1929), 46 

T. L. K. 060. 


PART XL SECT, 6. SUB-SECT, 1. 

eT” onrator ad litem.] — Davidson v. SooTV’a Suipbuildino & ENazNBXRXNa Co., Ltd., 

0.— SCOT. 
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VoL XXJOn.— Lanatios. Cases 1852—1897. 


Part XIV. — Certification, Reception, Treatment and 
Discharge of Lunatics. 


1862, Add. Annotaiions : — Apld* De Preville v, 
DUl (1927), 96 L. J. K, B. 1056. Apprvd. 
Harnett v. Fisher, [1927] A. C. 573. 

1856a. .] — PItf. was certified by deft., a 

medical man, to be a lunatic a person to be 
detained under care treatment : — Held : 
(1) deft., inasmuch as he undertook the 
statutory duty of certifying pltf, as a lunatic, 
owed a duty to him to exercise reasonable 
care ; (2) since no reception order could Jiave 
been made by a magistrate without the 
certificate of a doctor, & as the certificate 
was given by deft, with a view to the obtain- 
ing of such an order, the giving of the cer- 
tificate was tlio direct cause of the order & 
of pltf.'s detention. — Harneti’ r. Fisher, 
11927] 1 K, B. 402 ; 96 L. J. K. B. 55 ; 135 
L. T. 724 ; 42 T. L. K. 745 ; 70 8ol. Jo. 917. 
O. A. ; on appeal, [1927] A. CL 573, H. L. 

AnnotcUiuns : — As fo (1) FoUd. Do I' reTiller. Dill (1927), 90 
L. J. K. B. 1060. A3ioi2) FoUd.Do Frcville v. Dill (1927), 
90 L. J. K. B. 1060. 

4856b. S. P. De Frevilee v. Dill (1927), 96 L. J. 
JC. B. 1056 ; 138 L. T- 83 ; 43 T. L. H. 702. 

1856c. Effect of certifleate.]— Harnett v . Fisher, 
No. 1856a, ante, 


1866d. S. P. Db t’BEViujs V. Dill (1027), 96 
I.. J. K. B. 1056 ; 138 L. T. 83 ; 43 T. L. B. 
702. 


Sect. 1 a. -TEMPORARY TREATMENT WITHOUT 
CERTBFICATION. 

Sec Mental Treatment Act, 1030 (e. 23), s. 5. 
1859. Add. Annotation :—neM. De Freville v. 
Dill (1027), 06 L. J. K. B. 1056. 

1862. Add. Annotaiiovjc- As to (1) Apld. De 

Freville v. Dill (1027), 06 L. J. K. B. 1050. 
Refd. ilarnett v. Fisher, [1927] A, C. o73. 

1863. Add. Annolalion :—Reti. Do li^eville v. Dill 
(1027), 06 L. .T. K. B. 105C. 

I 1864. Adil. Annotation; — Consd. Fletcher v. 

! Ilkeston Corpn. (1031), 90 J. 1’. 7. 

'1865. Annolalion: -~Reti. Do Freville v. 

I Dill (1027), 06 L. .1. K. B. 1050. 

! 1867. A(Zrf. Annotation :■■■ -Rati. De Freville v. 

j Dill (1027), 00 L. J. K. B. 1050. 
i 1869. Add. Annotations .-—Reid. De Freville v. 

I Dill (1027 L 00 Ij. J. K. B. 1056 ; Harnett i'. 

j Fisher, [1027 J \. 'i. 573. 


Part XV. — Offences, Penalties and Proceedings. 


1882a. Annoyance of receiver & lunatic.] — | 

Be Seaton, [1928] W. N. 307 ; 160 L. T. 
Jo. 438. 

1893. For cross-rofcrence piocoding (liis case I 


Bee, now. Mental Treatment Act, 1930 
(c. 23), 8. 36.’' 

1896a. — Easton i\ Johnson, Easton 

V. PoiTS (1929), 36S E. T. Jo. 537, C. A. 


Part XVI. — Mental Deficiency. 


1897. For cross-reference before this ca.se read 
“ See Mental Deliciency Acts, 1913 1927.” 


Adih JnnolaHon : — Atf to (2) Distd. 
ward r. OidiieJd (1927). 9t> L. J. E B. 796. 


PART XIV, SECT. 1. 

1856 I. Dutv of doctor to act in o^^od 
faith rf' with reasonahlc a/n’. ) -(.‘ircuiii- 
BtanccB in which an applicalion under 
Mental Dlseawee Act, Ih 8. A., 1922 
( 0 . 22:t). B. 2.'). for the ptay of an action 
aifaliist a doctor for nufrlifrciicc in that 
pltf. hail been couunUU-d to un asylum 
without a proper inquiry boiiiK held, 
W’as rofuped. — HiBUSiU) r. 


Alta.), (19271 4 1). L. U. «97. 1095; 
19271 3 W. W. H. 643.™ CAN. 


PART XIV. SECT. 2, SUB-SECT. 2. 

sg. Aci'wn for Jaifing informal it m — 
Drfnur oj “ rau^orwhlc care, 'j -Mi'iital 
Di.^caaes Act. 1924, providCR that ‘ Nt» 
iKTHtin . . . who lays an infennution 
under this Act . . . shall be liable to 


ny civil pro(;(H!din{?s iu resitect thereof 
. . if ttueh person ha>i acted in good 
lith & with reasonable care ’ 
hid : the question of the good faith 
; reasonable care of deft, must be 
cttTiTiintMl by what in the olrcuni* 
ances would have been the conduct 
f the roasoiiable or ordinarily prudent 
cautious man, — Dx7]iAxr> v. 

L932J 2 W. W. H. 646.— CAN. 
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Cases 45— 160a. 


jSKGLISH AKB EmPIBE BiGEST 


MAGISTRATES. 


Part II. — Qualifications 

45. Aild» Annoiution : — Apld* R. v. North Wor- 
cestershire Assessment Committee, Ex p, 
Hadley, [U)29] 2 K. B. 397. 

82a. Interest as fellow trade unionist — No trade 
dispute involved.] — Upon a summons by the 
wife for a separation order on the ground 
of desertion under the Summary Jurisdiction 
(Separation & Maintenance) Acts, 1895 & 
1925, the wife complained that her husband 
had refused to cohabit with her Ac treated 
her only as a servant, though they continued 
to live imder the same roof & breakfasted & 

- took their Sunday midday meal together. 
The justices dismissed the summons. The 
wife appealed. Sc submitted that as one of 
the sitting justices was a member of the same 
trade union as the husband, that justice 
must be regarded as an interested person, 

Ac therefore the decision was null Sc void : — | 
-Held : it would be stretching the law to say 
that a magistrate could not sit if one of the 
parties happened to be a member of the same 
trade union as he in a matter in wliich no 
trade dispute was involved- — S tevkns v. 
Stenoans (1929), 93 J. P. 120 ; 27 U. H. R- 
302, D. C. 

83. Add. Annotation : — Distd. R. v. Leicester J J.. 
Ex p. Allbrighton, [1927] I K. B. 557. 

84. Add. Annotation : — Refd. Maclean v. Workers* 
Union, [1929] 1 (^h. 002. 

97. Add. Annotation : — Apld. R. V. Ess€‘X .TJ., 
Ex p. Perkins, 1 1927] 2 K. B. 475. 

97a. Clerk*s Arm acting against defendant in 
earlier proceedings.] " (1) Caiiorari will issue 
tf> quash a maiutonance order made by 
justices, when it is sho^vn that the justices’ 
clej'k is a m^mibcr of a firm of soJrs which 
acted for llie wife at an earlier .stage of the 


and Disqualifications. 

same proceedings, even though it is proved 
that the wifo*s business was conducted ex- 
clusively by a managing clerk in charge of a 
branch oftice, Sc that the justices* clerk was 
in fact quite unaware that his firm had ever 
acted for her. The test is not whether there 
is in fact bias, but whether a reasonable man 
concerned in the proceedings might think 
that the tribunal was not impartial. 

(2) Appet. for a certiorari in such circum- 
stances does not waive his right to take 
objection to the presence of the clerk by not 
having exercised it, when ho docs not know 
that he was entitled to it. — R. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K, B. 476; 96 
L, J. K. B. 630 ; 137 L. T. 456 ; 91 J. P. 
94 ; 13 T. L. R. 415 ; 28 Oox, O. O. 406, 
D. O. 

102. Add. Annotation : — Refd. Maclean v. Workers* 
Union, [1929] 1 Ch. 602. 

105. Add. Annotations: — Consd. R. v. London 
County Council, Ex p. Enterbwnments Pro* 
tection Assocn., Ltd., [1931] 2 K. B. 216. 
Refd. R. V. Hhelfield ,1J., Ex p. Rawsoh 
(1927), 91 J. P. 193. 

109. Add, Annotatio7is : — Refd. Maclean v. Workers* 
Union, [1929] 1 Ch. 602 ; R. v. Fluntingdon 
Conlirniirig Authority, [1929] 1 Lv- B. 698. 

114. Arniotation:— Insert “Apld.” before “R. v. 
Middlesex JJ,** 

119. Add. Anradation : — Refd. H. v. North Wor- 
cest 01*811116 Assessment (’ommittee, Ex p. 
Hadley, [1929] 2 K. B. 397. 

128. Add. Annotation : — Refd. Maclean v. Workers* 
Union, [1929] 1 Ch. 602. 

150a. .] — R. r. Essex JJ., Ex p. Peh- 

KINS, No. 97o, ante. 


PART I. SECT. 2. 

n i. AppoUitrut'vt as tuvn 

trair—Efffrl on jHnsdtctio7i.] — The fact 
that a j)oJico mag'istrntc hoIiiiiiK an 
appointment for the province of 
Manitoba iri appointed by a later 
connnlssioii a i>olicc ma^dstratc for a 
certain town tlierein <iO(\s not cancel 
the fonuer appointment or uifoct bis 
jurisrticMon t ncrcuinler,- 'lb v. Plum- 
MCK (Man.), 3 W. W. \l. .')18; 

fn»301 I U. L. lb 70r,; :i.< Man. L. J{. 

; .VJ Can. Grim. Con. 288.— CAN. 


PART I. SECT. 4, SUB-SECT. 2.— A. 

19 ix. .1— lb r. Hauiiy Fong. 

[Ib3(M 3 W. W. R. 17U.--CAN. 


PART 11. SECT. 2, SUB-SECT. 1.— 
A. (b) i. 

d i. — — Magifdrnk insurance aqevt 
placntg jtart of insurance on jmmirijml 
propcrtif—l^rosecvtion for hrmch of 
municipal htPAaic.] — U. (KlKaHiCTT) v. 
MfKi-iiJN'NEY (Alta.), (I927J 3 I>. L.' U. 
1189; (10271 3 W. W. K. 284; 49 
Can. Crim. Gas. 13. — CAN. 

sa. MagislroU parfner of dcfoullnn 
rauust).]- K. <>. M{Mo.\'AGLE 
3 M. V. ib CAN. 


PART n. SECT. 2. SUB-SECT. 1.— E 

.] — V. Hunw; 

(P. b. 1.). (1920) 1 T). b. R. 0H7; r, 
l-an. Criui. <^is. 2}». — CAN. 


157 i, Effect of waiver on ptnr<r of 
jnsiice.'t — The consent or acaiuescenoc 


of any party will not supply the defect 
or want of jurisdicriou on a rnagist^rato. 
— PARA 8 irUUAN DaTARAM V. C'OCKK 
(PJ20), J. L. R. .53 Born, 716.— IND. 

PART IV. SECT. 1. 

hm. J'ttlier inogislrak fiU Minfo Polia 
Distrirt.]" - i'. r. K.c p. 

McCoy, U921)] .3 M. P. R. :U4.-~CAN. 

PART VI. SECT. 2. 

302 i. Creiature of efiiiuie — Offence 
mast he stricilp iidthin statute .] — In 
(jrder ff»r a mapristrate to hare juris* 
dir*tion, under Criminal 0«>de, Part 
XVI., to try a ehaifcc Hummarily 
without the consent of the 
It must plainly appear that the 
one with rospeet f.o which such 
Jurlsdietion Is confom*d-— R. v. Fb.it, 
[1928] 3 D. L. Ib 205 : [1928] 1 W.AV. K. 
670: 40 Can. Orirn. Cas. 316 ; 23 Alla. 
L. R. 344. -CAN. 

806 i. Maitcrn not cognisable by justices 
under sunmiarg jurisdirtiem — Offence 
fmnishahlc by fin/e cf’ imprisfmmeni .] — ■ 
R. V. UanvT'.U 119281 2 I). li. K. 75.5 ; 
.50 <^an. Otlni. Cas. 32,—- CAN. 

p i. .} — A police magistrate has 

no jurisdiction to try Rumrnarily 
wllhont the ronsent of the accused 
u fharffr* under Criminal Code. s. 295, 
of assault occasioning actual bodily 
harm, &, therefore, raimot. have fuicn 
jurisdiction over siild ofToncAi conferred 
on him merely hy the luyinsf of the 
charge under sect. 274 for unlawfully 
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wounding or inflicting griovous bodily 
hami.— R. v. Letkndre, 11928] 3 
\V. \V. R. 580 : 50 Can. Orlm. Cas. 
419,— CAN. 

fib. Offence at time committed not 
iriaJdc snmniarily.] — R. r. Heihler. 
[1028] 3 r>. L. K. 221 ; 49 Can. Crim. 
Cas. 311.— CAN. 

sd, JHsobedience of maintenance 
order — In format km heard after order 
q^uishejl.]- An order ft)r malnUinanco 
made against deft. In 1923 was quashed 
in Feb. 1928. In May, 1928, an 
information for disobedience of the 
maintenance order prior to the date 
of quashing w’as heard, an order was 
then made that deft, be imprisoned 
until the maintenance order should 
complied with : — Bcld : the nuvin- 
teiionco order having been quashed, 
the justices had no jurisdiction tn 
innuiie into any disolwMlienco of the 
order allcgtsd Rr havi^ been comuiltled 
before it was quajihod, &, coa»e<jucntly, 
the information ought to have btwn 
dlsmiHsed. — G alpoway v. WatbO!^, 
fl928] V. L. H, 308; [1928] Argus 
L. R. 201.- AUS. 

PART VI. SECT. 8. 

«f. Action to recover ddd — Failure 
of debtor to appear — Warrant ismied 
to arrest party. y-CiMKK v. PbCMMER 
Sc MARf-Ebtm, f 1 928) 1 D. L. R. 941 r 
1102SJ 1 W. W. R. 234.— CAN. 

»h. Contracted in district in 

fchich action brought.] — Fe 



VoL ZXX31L-— H{«irtrai 0 i. 0$m 834a — 488a. 


Part yiL— Indictable and 

334a, — ** Before charge gone into.**] 

— pofi., who was represented by a eolr,, was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
exceeding three months. He was not in- 
formed of lus right to trial by a jury on 
appearing before the ct., before the charge 
was gone into, but he was so informed after- 
wards, when ail the evidence had been heard, 
but before the ct. had announced their 
decision. Deft, protested twice by his solr. 
that he could not at that stage bo put to 
this^ election, but on being informed by the 
cliahman that if ho did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 

Deft, was then convicted fined : — IleAd : 
the proceedings were a nullity as the giving 


Summary Offences. 

of that information to the person charged on 
his appearing before the ct., ** before the 
charge i.s gone into,'* in accordance with 
above sect, is a condition precedent to the 
validity of the subsequent proceedings. 
Accordingly the conviction was quashed. — 
K. V, Dixon, SouTHAMin'ON Justices, Ex p, 
PouTEOUS (1920), 142 L. T. 597 ; sub nom. 
11. V, Hampsiiiiie Justices, Ex p. Pohti^ous, 
94 J. P. 70 ; 40 T. L. II. 157 ; 28 L. G. B. 
84 ; 20 Cox, C. C. 113, D. 0. 

343. Add. Annotallon : — ^Folld. II. v. Dixon, 
Houtbampion Justices, Exp. Porteous (1929), 
142 L. T. 597. 

345. Add. Annotation : — As to (1) FoUd, K. v. 
Dixon, Southampton Justices, Exp. Porteous 
(1929), 142 L. T. 697. 


Part VIII. — Procedure under 

482 . Add. CiUdion : — 2 B. B. A. 020. 

433a. Omission in copy — Signature.]~\Vliere 

a summons, issued by a magistrate at a 


Summary Jurisdiction. 

metropeJitan police ct.. commanding a deft, 
to answer an information for breach of a 
nuisance order iu‘eviously made against deft. 


Ex p. Eleotkolux, Ltd, ( 1928 ), 28 

S, 11. N. S. \V. ; ih N. S. W. W. N. 

18.').— AUS. 

■j. — Aciion for rates .] — 

BKIMBANE Cm ('JOI/NCTL V. 

tl92M) S. R. Q. 102 ; 22 Q. J. P. J{, 63. 
--AUS. 

PART VI. SECT. 6, 

p i. In rcsjm'i of eiolniion of Onstnmp 
Act — Whether limitnl by value of f/oo({f<.] 
— R. 15 . DoutiUKH, f 19281 2 l> h, K. 
553 ; 49 C«ii. Crbii. Caw. 312.—CAN, 

8k, No pom r to eounet under 
Custfous Ae/, 1927, s. 21 7, J- U. v. 
Dean. >1931] 2 3>. L. 1(. 84 ; .5:, Can. 

C. O. 11 ,* 3 M. V. ir. 15. --CAN. 

»1. lUTfiS, 11931] 1 

D. J.. K. 910; .‘.r. Cuii. C, C. 64 : 3 

.M. 1’. li. 4 59. - CAN. 


PART VI. SECT. 7. 


sm. DificreHxm to order trial before 
rcffular iT'oi/r/.]— mvler JiivonUe 
DclInnucntH Act, 1929, tho .Tuvi'nilc Ct. 
ha+? jurlKdiction t{i conduct t he trial t»f 
anv ottcncc oominittod by a cljlld 
within the statutory npru limit, yet, 
since sect. 9 of the Act provjdt‘s that he 
may in hi« dl8cr<.*tion ord('r tiie child to 
he prooerxled tisralMSt by indictment 
in the ordinary course, it would setun 
that th*' belter course for him to pui'Mie 
Is to make suoh an order whei’o tbe 
alletfod offoneo is a verv grave one. 
such as arson.^ R. v. II., [1931] 2 
W. W. R. 917.— CAN. 

Bn. JuriMlintion — Offender iitider aye 
wh4m offntcu ctmivkiticd-' Over aye when 
fried. 1— The exclusive jurisdiction of 
the Juvenile ot. extends to the case 
whore, although the ofl’ender was under 
eighteen years of age at the time tbe 
ofl’enoe was oommltted, bo is over that 
age when put on trial. — R. v. Cauda- 
1UU.U (B. C.), [1930] 1 1), L. R. .575 ; 
119291 2 W. W. R. 223 ; 62 Can. Crim. 
Cas. 267.-— CAN. 


BO. thd]/ of judge of ordinary court — 
To (juasfi charge against, juvenile de- 
H. v. Roos, (1932] 3 

W. W. R. 372.— CAN. 


PART Vn. SECT. 2. 

Ickf. .1— R. e. him Sow (B. C.), 

(19221 & W. W. R. 208 ; 66 D. L. R. 
H6 ; 37 Can. Oito. Oas. 196.— CAN. 


nn i. Where netv trial ordered — 

Jury trial asked for in notice of appeal.] 
— R. r. Mattrns, [1928] 4 D. L. K. 
831 ; 60 Can. Orim. Cus. 286.— CAN. 

nn ii, - - (U>riun‘nfv)n.]~~\VUvti(} 

a (Jorpii. is ebarged >vitb keejiiJUi’ a 
diKordorlj* hon^c contrary seet. 229 
of (?riiiiin.tl Code, 111*’ juii'^flietion of 
a nJugl^trat.o to try the? ehj.rge iu a 
Miniuiury way untler I’ait. XVI. cd the 
Cud<‘ is depeiulent ujxm the consent 
of the c(>riiu. giv(*u by its attorney 
api^vuringon its bohalC.--* R. r. Calo ahv 
C nm, [1931] 3 \V. W'. R. 601 ; (1932J 
1 D. L. R. 4J.3: 57 C.m. C. C. 158 : 
26 Alta. L. n. 113. CAN. 

rr i. — R. v. Nelson (1901), 8 

B. C. R. 110.— CAN. 

gKg i. Proceedings wider Opium «£• 
Narcotic Drag Act, 1923.]— R. v. Lew 
H iKo LOY (B. O.). [1926] 2 W. W. R. 
543 ; 40 Can. Crirn. Cob, 75. — CAN. 

gag ii. ,] — R. e. Sam Hinq, 

[1920] 1 D. L. K. 1000 ; 45 Can. Crim. 
Ca>^. 202 ; 58 O. L. R. ,370.— CAN. 

ggg iii. .1—11. V. Dkkis (Man.), 

[1927] 3 W. W. R. 400 ; 49 Can. Crim. 
Cae. 8.— CAN. 

see iv. .1— Zfe R. r. RuniERFonn 

[19271 4 D, L. K. 434 : 48 Gan. Crim. 
Can. 237 ; 60 O. L. R. 654.— CAN. 

mmm i. Necessity for consent 

of accused.] -hAMBRnT v. U, (1926), 47 
Can. Crim. Cas, 159 ; Q. R. 42 K. B. 
91,— CAN. 

mmm ii. .]— R. r. Bonms 

(1927), 47 Can. Crim. Cas. 193; 60 
O. h. R. 189.— CAN. 

mmm iii. — — .]— R. v. Jounson 

(1927), 48 Can. Crim. Cas. 
255 ; 59 N. S. R. 326.— CAN. 

mmm iv. ,]— R. r. Xanine, 

[1931] I W. U. 193; 1 D. h. R. 

941. —CAN. 

000 i. .1 — R. V. Df.nfs (Man.), 

[1927] 3 W. W. R. 400 ; 49 Gan. Crim. 
Cas. 8.— CAN, 

ooo ii. Opium <#• Nam'>lic Drugs 

Under Opium & Narcotic Drugs 
Act, a inagistratAJ may hear a charge 
summarily, without putting the accu*- ed 
to his election. — V iau v. Otis (1927), 
44 Que. K. B. 406,— CAN. 
im. Jr^icfgble offences triable sum' 
M — ^Tno Juvenile Ct., or 
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I lh(j magistrate presiding in that ct. 
has no jurisdic-tion to summarily tiy 
an adult for li»e,(jst.“ -LEKorx v. R,., 
!I92H) I D. L. It. 299 ; 40 Can. Crim. 

I Cas. Ill ; .44 Quo. K. B. 308.— CAN. 

PART Vlll. SECT. 1, SUB-SECT. 1. 

d i. .]— R. V. O’Hara 

(N. B.) (1927). 48 Can. Crim. Cas. 231. 
—CAN. 

f i. ■ .]---S'nnh/e : a sworn in- 

forniatitui nljould luwer be. onieiidod 
uuU hk ro^worn. — R. r. Nerdm vm, {1931 ] 

0, !(. :'>03 ; 5.5 Gan. C. (’. 338. - -CAN. 

so. luformuSion laid by telephone ,] — 
C. signed o.n information for an oilcnco 
against Canada Temperauco Act, 
IcaAing dm dale a place for tho 
magistrabs’h name in blank, mailed 
it to magistrate J. He. beiug ill, 
banded the Information to magistrate 
M. C, then reu nested magistrate M., 
over the telephone, to take the informa- 
tion & to issue n suruinouR tlieroon. 
Summons was Isf+ued tti.. at tbe hearing, 
after ihe evidence was .dl in, deft.’s 
counsel appeaivid ife objected to the 
magistrate’s jurisdiction, but R)ok no 
further part in tho pro<ioedingR , 
Held : tbe information was improper, 
b(‘cauHC not laid &: signed before the 
magistrate the magistrate acted 
without Jurisdiction. — K. v. Mttrrat, 
Er p, Coi‘p (1910). 40 N. B. K. 289 ; 

9 E. h. II. 519.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 4. 

362 V. .]— District Ct. Rnlos, 

r. 8, which was made applicable to 
proroedingH under Customs Acts by 
r. 58, provides that wdierc it Is intended 
tliat a summons only shall issue to 
bring a deft, before tho ct,, the infonna- 
tiou or coraidaint may bo made either 
in writing or orally, as the district 
justice of the peace shall see tit ; — 
Held : therefore, an information In 
writing required by Cu«ton\s & Inland 
lUweiino A('t, 1879, wa« no longer a 
ncccftsaiy preliminary to the issue of a 
summons charging an olTenoo under 
Customs Aetjq. — A.-G. v, Hbalt, [19281 

1. R. 460.— IR. 

362 vl, .1 — ^Whero a deft, illegally 

brought before justloos objects that 
there Is no written complaint oi\ 



Cases 488a— 500a. English and Empire Digest Supplement, 


in tlie ci., is in all respects in tlie proper form 
duly si^ed by the maj^trate, the omission 
through inadvertence from the copy of the 
summons which is served upon deft, of the 
signature of the magistrate or any -signature 
is a mere defect in form whicii does not 
invalidate that copy of the summons or the 
service thereof. — R. v. Hay flAUCETT, Ex p. 
Rush, [1929] 2 K. B. 431 ; 98 L. J. K. B. 
497 ; 141 L. T. 519; 93 J. P. 209; 45 

T. L. R. 507 ; 27 L. G. R. 523 ; 28 Cox, 
C. 0. 648, D. 0. 

439. Add. Annoiation : — Consd. ilorsfield v. Brown, 
[1932] 1 K. B. 355. 

448a. When power to take oath.] — Oath 

BEFORE Justices Case (1611), 12 Co. Rep. 
130 ; 77 E. R. 1405. 

Annotation: — Apld. Bano v. Methuen (1824), 2 L. J. O. S. 

C. P. 121, 

500a. Not necessarily right of property.] 

— A local Act authorised the coipn. to 
make a bye-law prohibiting the playing of 
mechanical organs any^vliere in the borough. 
In 1892 the corpn. made such a bye-law. 
The applt, was summoned for playing such 


an organ in the borough in breach of that 
bye-law on Apr. 7, 1928. He claimed a 
right so to play the organ by virtue of a 
licence which had been given to him by the 
lord of the manor, <fc contended that the 
jurisdiction of the justices was thereby 
ousted. The justices convicted him, & 
stated a case ; — Held : the appeal must be 
allowed & the conviction quashed, because 

(a) the local Act expressly saved “ all rights 
of a proQiable or beneficial nature in, over 
or affecting the commons ” that had been 
exercised before the passing of the Act ; 

(b) the lord of the manor had, before 1890 
& continuously until these proceedings, 
licensed the playing of such organs on the 
commons & had received between £300 & 
£400 annually in respect of such licence ; 
(r) the applt. had played his organ on a part 
of the commons in pursuance of such a 
licence ; A:; (d) the claim was not “ impossible 
in law ” Ac ousted the jurisdiction of the 
justices ; Scmhle : there is no sufficient 
authority for the proposition that the right 
which alone will avxiil is the right of propei*ty, 
--Andricws V. Carlton (1928), 93 J. F. 
65, D. C. 


siuBinons, A: is nevcrtbclesB conTictfui 
without either, tlie couviction is not 
Hustainahlo k. nill be quashed as having 
hoeii made without jurisdiction. — 
MoCnTJ,ocn v. ICorjciN. Plx p. Eoj.kin, 
fl92Jn S. R. (Q.) 113 ; 23 Q. J. P, R. 
59.— AUS. 

PART VIII. SECT. 1. SUB-SECT. 5.— 
A. (a). 

877 i. What amount io separate 
offencfJi — “ havino opium dr co- 
caine.**] — R. v. C:Jnow Bkn (1925), 45 
Can. Crim. Onn. 152 ; 3(5 B 0. II. 319 ; 
[19261 1 W. W. ri. 384."-'CAN. 

PART VIII, SECT. 1, SUB-SECT. 5.~ 
A, (b). 

387 vi. .1 — 11. V. IsTiF.T.L, 

[1928) 4 1). h. U. 322 ; 50 Can. Criiu. 
Cas. SI : 62 (). L. R. 4 SO ; affd., 

[19291 2 n. L. R. 732 ; .H Cun, Crlm. Cas. 
362; 63 O. L. l:. 3^1.— CAN. 

sp. NencssUy to state value of property 

— Nature of proceed i nan depencUmi nv 
value.) — R TnoMi'f^ov, [1928] 4 , 

P. L. 11. 859 ; 50 Can. Crlm. Ca.s. 183 ; 
62 O. L. II. 610.- CAN. i 

PART VIII. SECT. 1, SUB-SECT. 6,~ | 
A. ' 

sq. Attorney -General — Where prosecu- j 
tion not instituted by minister', ftepart- ; 
ment of State or aufJwrised person .) — 

A district justice raised u preJindnary I 
objection to th(' hearinif of a suuiinona j 
chaiirinf? an offence under CiLstoms Act, j 
viz. — that complainant the At- 

torm‘F‘Ucncral, the dist rict ju.sticc bcfr.p 
of opinion that under Customs & Inland 
Revenue Act, 1879, s. 11, an oftieer 
of the <*ustoms A: cxeiHO lunst be tlie 
complainant: — Held: the objection 
was unsuHttiinable as Criminal Justice 
Administration Act, 1924. s. 9 (2), 
anthorlscd the A.*C. to prosecute in 
any ct. of fiummaiy Jurisdiction in all 
cases In wididi a prosecution is not 
instituted by a minister, dept, of SUite, 
or authoiifled pemon. — A.-G. v. Healy, 
I1928J 1. H. 460.— IR. 

PART VIII. SECT. 2, SUB-SECT. 1.— D. 

d i. Constdtde must show 

nceused could nut coneenienily be met 
with.]— He (N. H.), (1929) 1 

P. L. R. 70S ; 51 Cun. Crim. Cas. 142. 
— CAN. 

f i. Im/mssihlUty of V'oiver .) — 

A summons Lssuod under Highway 
Traffic Act was not served within lb 


(lays of llic offences as required by 
sect. 52 of the Act : — Hekl : appear- 
ance & plea did not waivt'i the dtday. A 
statutory time limit caiinoi bo bo 
waived. — He ELi.imny (1930), 53 

Can, C. 0. 355 ; 65 O. L. K. 167.— 
CAN. 

^ i. .1-iiV Pavip (N. S.), 

[19291 2 L>. L. K. 701 ; 51 Can. Crim. 
Cas. 199.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. ~A. 

sr. Before whom returnable.) — W'herc 
a masristrate or Just ice with fireueral 
Jurisdiction, takes an information for 
an indictable offciujo under the Code, 
BS. 653, 654, & ls.su(»s his warrant, that 
warrant Is iH'tuniablo before him or 
before any other “ justice ’* havinfr 
territorial jurisdiction at the pbu^i* 
where the ihSiiJuK’ justice had his 
jurisdiejion. but subject to the right 
of the latter to direct tl»at the accu.scd 
person i»e broujrht before him. If 
convenient.— R. v. IrbeUi. [192H| 4 
P, L. R. 322 ; 50 Can. Crim. Cas. 81 : 
62 O. L. R. 489.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

sa. Stnmnary trial of indictable 
offence — Criminal Code, s. 884.) — It. 

V. Roberts (Sask.), (1928J 1 P. h. it. 
260 ; I1927J 3 W. W. R. 844.- CAN. 

sb. Kffe^ct of adjourumfml — On juris- 
dictum of mayistratc- Child Welfare 
^4c/.) -'Tlie word heard ” in sect. 
184 (2) of Child Welfare Aet, C. A., 
15‘24 (c, 30), incIudeH “ partly lieard ” ; 
A: if a case is eoiilinucd from day to day 
it is “ heard '* on each day it Is spoken 
to until it is fmaJly hoard, trhai, deter- 
mined A: acljudgr'ul."- Iukkc^or oe 
Oh inn Welb arb: r. Sr. 

Ruk.\l MirNrrri'ALiTY of, [1930] 1 

W. VV. n. 395 ; 2 I), h. R. 255 ; .38 
Man. li. R. 482.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 2. 

k I. New magislraic — lluly io 

rehear evidence.]— li. v. Ct.aremo.nt 
( 1931). 56 Can. C. C. 197.— CAN. 

k ii. Evidence on anMcr similar 

charge heard — Convidion invalid.)— ll, 
V. Roche (1931), 66 Can. C. C. 203.— 
CAN. 

0 i. Povjer to auViorise another 

justice to act.) — The Magistratca Aot, 
it. 8. S., 1920, s. 9, which provides 
that at the request of the Justices 
]>o£oro Mhom the information or com- 
rdaint was made any other justice may 
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“ take part in the case,” docj? not 
merely cmnower the first justice to 
► call in an Ollier justice to act with him 
in the case., but empowers him to 
authorise another justice to adjudiento 
solely in tho matter. — B abiuk i'. 
ANDERSON', [1929] 3 D. X.. R. 911 ; 1 
AV. W'. JR 728 ; 52 Can. Crim. Ca.s. 23 ; 
23 S. h. R. 377.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— A. 

st. Arraignment — Ne/'essify for plea 
hy defendant.) — Ac(Mised was convicted 
before a stijH'iidiary uwniristralc on a 
cluu'prc of lujviriy; been lu possession of 
n still, contrary to tho firovibions of 
10xci.se A<-1. On un application for a 
writ of habeas corjuiH wit It certiorari in 
1 aid, the pfocoedi rig's disxdosed that 
I mxni.sed had not been called upon to 
I ph^ad to tho charge : — Held : ealling 
upon u(’/nised to plead is an essential 
part of t.iie aTTaignincitt A: tiir con- 
viction should bo quu.Mhed.— R. v. 
(hiFAV Deb (1928), 41 B. C. R. 403.* - 
CAN. 


PART VIII. SECT. 4, SUB-SECT. 8.— 
B. (a). 

471 ii. .]— Tlic rule tJiat 

I there Ifl no power to snbptcna a. deft. 

1 to an information as a Avitness or to 
! servo him with pro(50s.s in tho nature 
of a subptena duces tecum in order to 
bring his body mto et. for the purpose 
of idcntifical/ion, applies to a pros<^cu- 
tion tor an offence ereat^ed by a by-luw 
of the clt.y of , bid monton. — K. r. 
Keleas, 11932] 3 W. W. R. 225.— CAN. 


PART Vin. SECT. 4, SUB-SECT. 3.— 
B. (b) iii. 

484 I. Further charge preferred.) 

— Wlion accused is brouglJt before a 
magistrate after being properly arrested 
iie can be Proceeded against on a fresh 
charge, although a summona command- 
ing his appearimce or warrant for 
arrest has not l>cen issued thereunder. 
—Re Lamb (Man.), [1927] 1 W. W. H. 
432 ; 47 Can. Grim. Cas. 277.— CAN. 


PART VIII. SECT. 4. SUB-SECT. 3.— 
B. (b) iv. 

490 1. Objection taJeen at time 

of appearance.) — li, r. Murr.\y, Ex p. 
Coi'P (1910), 40 N. B. R. 289; 9 

E. L. R. 519.— CAN, 


PART VIII. SECT. 4, SUB-SECT. 6. 

q 1. R. V. MoUonalp, [1928] 

2 D. L. R. 787 ; 50 Can. C. C. 65.— CAN. 



VoL XXXiil.— Magistrates. Oases 608a— 681a. 


503a. Breach of bye-laws — Playing football 

In street — Open space intersected by public 
footpaths — Claim overruled .1 — Peajison v, 
Whitfield (1888), 52 J. P. Jo. 708, D. C. 

603b. Auction held In street.] — A byc- 

law made it an olTence to sell goods, etc., by 
auction in any street of a city without 
the leave of the constable. C. being sum- 
moned for selling on a plot of ground, set 
up the defence tliat it was pnvate property, 
& not part of a street : — I/e/d : this was a 
bond fide claim of title, & the justices properly 


declined jurisdiction. — ^Phillips v, Canham 
(No. 1) (1872), 36 J. P. 310. 

593. Add. Annotahon : — Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

603. Add. Annotation: — Consd. I’ointon v, Cox 
(1926), 136 L. T. 506. 

631a. Improper consideration of previous con- 
victions — Inquiry Into previous convictions 
not in open court.] — At a ct. of summary 
jurisdiction the three applts. were charged 
for that they then being in a certain fishing 
district under the control of a board of 


PART vni. SECT. 4, SUB-SECT. 7. 

so. Pfywer to order arrest of vnivesa — 
Criminal Code, s. 07.5.1 — Ex p. Coylk 
(P. E. I.), 11927] 4 D. L. K. 1129 ; 49 
Can. Crim. Caa. 91. — CAN. 

PART VIII. SECT. 4, SUB-SECT. 8. 

*r». Mnsi be according to rules oj 
eindcncc .] — Tl. v, Dunn (Ont.) (1920), 

45 Can. CYiiu. Cas. 130.-t~CAN. 

gr I. .] — R. r. Lat'ointk, 

[1931 1 1 D. L. H. 933 ; 55 Can. C\ 9. 

- CAN. I 

p i, .] — A justice of the peace | 

has no authority lo ailiuinifeter an oath i 
to accnseil, & examine him thereunder, | 
after he haiH pleaded guilty. — It. 

( Alptuixje) V, Bkown, 11927] 3 

W. tv. H. 335.- CAN. 

j. u, STEnrrNfi, Tl. ! 

r. Lauay (Ont.) (1920), 4rj Can. Crini. 
Can. 123.--CAN. | 

PART VIII. SECT. 4, SUB-SECT. 9. j 

546 ii. .1—11. r. Henpekson, I 

Ec p. hRjyi>jj^ (N. Tl.), II920J 2 i 
1).- L. H. 583 ; 45 Can. Crim. Can. 31{». ! 
—CAN. [ 

PART VIII. SECT. 4, SUB-SECT. 10. ! 

sf. Yo ra/l further cridentr.] -}t is j 
^vitl»in a niagiKtrate’s disc ret ion to j 
allow llic proKoeut i«>t\ to adduce further \ 
evidence after Its case lias bc<“U eloH('d. l 

— It, (rAKKEiO V, Smith, 11927] 4 * 

1). L. li. 410 ; 11927] 2 \V. W. Vt. 722 ; . 
4H ('an. (Tim. Cas. 219; 21 Sask, | 

L. It. 900. CAN. j 

PART Vni. SECT, 4, SUB-SECT. 11. j 

566 fii. -1 tin a pri.'fomu' I 

being brong-bt bidoiv a magistrate for j 
trial on the day of the anvst the I 
magistrate was iufnrnicd, both by the 
prisoner it by tcJt'gram from a counsel, 
that the latter bml liecn letiumd for the 
defence A: was requested liy ttiem to 
gi7iiit an adjournment to ]iermit of 
th(* eounsel’s alteiulanee :-—//< .* the 
refusal under isuoli eiieumstanceb of 
a reaHonahlc remand was a wrongful 
diMijal to the aroused of the right given 
him by Criminal Code to make a full 
defence & have his counsel present. 
The discharge of the prisoner vvas, 
thendoi’e, ordtu'cil,— Jl. v. Hallciiiuv, 
11928] 1 I>. L. H. 731 ; 11928] 1 W. W. It. 
646.— CAN. 

d (p. 345) i. .]— Tl. V, 

Dittras, Ltp., It. V, Latiiavkk.'^io, 
fl027J 3 I). L. U. 309 ; 4 7 (^an, Crim. 
Caa. 324.— CAN. 

d (p. 315) H. Discretion to adjourn — 
Length of time ,] — Whoro an accused is 
out on bail an adjournment of a pre- 
liminary hniuiry may be for more 
than eight: days ; the limitation of 
eight days imposed by sect. 679 (c) of 
the Criminal (Jodo on a “ roinand ” is 
entirely for the benefit & protection of 
an aoeused wini is In custody. — Tl. r. 
SoLtOWAY, 11. V. (19301 1 

\V. W. 11. 48(J ; 53 Can. 0. C. 180 ; 21 
Alia. L. ri. 404.— CAN. 

g Number of adjournments .] — 

MeSSENGEU V, I’AIIKEK (1885), 18 

N. B. 11. (0 II. & G.) 237 ; C C. L. T. 
444.— CAN. 

si. Effext of adjournment — Charge 
under Liquor Act — Whether magistrate 


deprived of jurisdiction.] — Haix. «. 
Taylor, [1926] 3 D. L. II. 34 ; [1926] 
2 W. W. II. 175 ; 4G Can. Crim. Oa«. 
50 ; 20 Saek. L. li. 463.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 13. 

h i. Eviflcme a.s to one.] — Applt. 

w'^as convicted after a summary trial 
by consent, for unlawfully issuing trad- 
ing Ktamps “ to one II. ii: others.” The 
<uily evidence adduced at tlio trial 
was dirccUal to the sale tt> IT. alone, 
ic t hat sale w*a.8 proven. On appeal : — 
Jliid : whatever might ho sai<l in 
support of the <;(>iiteutiou that the 
(-•onvlction was one for inure than one 
(dlenee & therefore had for duplicity, 
it. could iKit be said that uuy kuI»- 
stantJal wTong or niisearriage of justice 
hud <K:curred, iVr, therefore, the app(*al 
was disuiisscd. — il. r. Smith, (1932] 1 
^\ . W. ll. 131 ; 41 Jl. C. II. 122.— CAN. 

sm. Charge mA supported by cHilencc 
— Substitutal charge — Whether two 
charges.) — Justices cannot convict a 
man niilesH a legal oflience is proved, 
ii: they camiol convict him of an olh nce 
with which he ha.s not been chai'gcd, 
hut, if he is proi»erly before them on an 
Information wlileh discloses no olleuct^. 
Of wliieh chai'ges an olTmice which is 
m*t supported by the evi lenee, he may 
be tirally charged with any otliei* 
olleiiee whi<'h tlie evidence, is sutheient 
to suppoit. A, subject to being given 
a proper otiport unity of meiding It, 
may be convicted of it. In such a ease 
tlicre ai*e not tw'o independent ehafgos 
ptuuling against appet. at tlie same 
Lime, -/fe yiNOLBrrox, Kx p. Williams 
(1928). 28 B. R. N. S. W. GJO: 45 
N. S. \V. W. N. J89.— AUS. 


PART VIII. SECT. 6, SUB-SECT. 1. —A. 

d i. .J — Deft, w'iis convicted 

by a district justice of an offence under 
I'i.siu‘ries Act, 1924, but the district 
justice omitted to o?-der a foiTeiture 
of the fi.sh as renulrtal by Iho Act - 
Held : the conviction is the spoken 
pronouncement of the district justice, 
A' thu note in tbo justico^s minute 
hook of his decision, proserlbtui by 
District Ct. llules, r. 59, slating the 
elfca't of the conviction is the I’ccord 
of tliat tmniBhinent, — Tanuney r. 
Kerry County DiSTiticrr JudTicE, 
11928] 1. U. 358.— IR. 


PART VIII. SECT. 6, SUB-SECT. 1.— 
B. (a). 

584 Vi. .1— Tl.v. Bahry (N, S.) 

(1926), 46 Can. Crim. Caa. 143.— CAN. 

584 vii. .] — R. v. Eodokrs 

(Ont.), [19261 4 D. L. R. 609 ; 40 Can. 
Crim. Cas. 372.-UAN, 


PART VUI. SECT. 5, SUB-SECT. 1. - 
B. (b). 

603 ii. — .]~U€\d: 

Justices Procedure Act, 1919, s. 20, 
A\Jiieh provides ** the description or 
Btutement of any offence in the words 
of . . . tlie Act . . . creating tlio 
offence or in similai' words . . , shall 
ho sufflricnt In law ** still leaves it 
necessary to specify in a criminal 
chiiTgo all tbo particular facts which 
arc the essential ingredients of a con- 
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ere(e ease. — BuRNF/rr e. Brown (1931), 
24 Tas. L. R. 23.-- AUS. 

PART Vlll. SECT. 6. SUB-SECT. 1.— 
B. (c). 

sn. Value of articles stolen or arnmmt 
of injury done — Criminal CudCt s. 37(i.] 
— A conviction under sect. 376 of the 
Criminal (.'od(' for the t.lieft of part of a 
fence, which in)jM)se.s a penalty greater 
than 820 without an adjudication upon 
iS: tlndlng by the miigistratc of the 
“ value of the article or artiides stolen 
or the amomit of injury done ’* is 
Invalid with respect to the penalty. 
'J'iic intention of tlie sect, is to permit 
the imigistrale, in addition to im- 
posing a line payahh; to Ills Majesty, 
to order the amoimt of the value of 
the art.iclc stolen i»r tJie anuumt of tho 
injury done to tlie ft'iiec in nuestion 
to be paid to the owner tiicreof. — R. 
ex rrZ. Arnold r. Wehtekland (Alta..), 
[1929 I 3 VV. W. ii. 408 ; 52 Can. Grim. 
Cas. 127.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
D. (a). 

613 i. l*roprr hearing of accused 
jiarty.] — Criminal Code, s. 721, does 
not authorise any InUTrogation of 
prisoner by a magistrate other than the 
asking him whether he bos any cause 
to show why he should not be con- 
vieted. This can bo done by asking, 
” YVbat does he say, guilty or not,” 
hut if the r(‘ply be not a clear admission 
of all tho eJeineuts of the crime, tho 
magistiute must proceed to impure 
into tlie, cUaige without further ques- 
t.joiiiug.-— K. V. Lee. [1925] 2 W. W. R. 
199; 45 Can. Crim. Cas. 280 ; 35 

B. C. R. 401.— CAN. 

613 ii. .] — R. V. Johnson 

McKenzie (1927), 48 Can. Crim. Cas. 
255 ; 59 N. S. U. 32G.— CAN. 

a i, Statement of value of artirU s 

stohiL ,] — A conviction under sect. 37G 
of CrimiDal Code for the theft of part 
of a fence v\hic*h imjio.ses a T>enulty 
greater than $20 without an adjudica- 
tion iii»on linding hy the magistruto 
of the ” value of the article or articles 
stolen or the umoimt of injmry done ” is 
invalid with rcsiiect t.o the penalty. 
Ihe intention of the section is to perndt 
the magistrate, in addition to imposing 
a tine payable to His Majesty, to order 
the amount of the value of the article 
stolen or the amount of the injury done 
to the fence in question to be paid to 
tho owner thereof. — it. ex rel. Arnold 
r. AVijxsterland (Alta.), [1929] 3 

W. W. II, 408 ; 52 Can. Crim, Cas. 
127.— CAN. 

so. Offence charged proecd— Right to 
concict of rninor offence.] — Where an 
accused is charged witli liaving opium 
In his possession contrary to sect. 4 of 
Cptuni Narcotic Drug Act, B. S. G., 
1027 (c. Ml), N mider the magistrate’s 
findings that off unco is proved, it is 
not legally open to the magistrate to 
refuse to convict therefor & to convict 
instead of tbo minor olTcnco of smoking 
opium, oven though he finds that the 

S urposo of tbo accused in possessing 
1 C opium was to smoke it nimself & 
not to traffic In It, — R. v. Louie Yee, 
[1929] 2 D. L. R. 452 ; 1 W. YV. R. 
882 ; 51 Can. Crim. Cas. 4 05 ; 24 

Alta. L. R. IG.— CAN. 
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conservators, unlawfully did fish for salmon 
or trout otlierwise than by means of an 
instrument which they were duly licensed to 
use contrary to sect. 03 (1) of the Salmon & 
Fresh Water Fisheries Act, 1923 (c. 16), 
s. 03 (1). 

The charges related to alleged offences on 
July 0 & 20, 1929. At the conclusion of the 
hearing as to the charges relating to July 6, 
the justices retired to their ante-room, & 
after they Ltwl decided to convict each of 
applts., sent for information as to any con- 
victions for previous Ashing offences by 
applts. for the purpose of considering the 
appropriate penalty for each applt. They 
were informed that two of applts. had been 
twice previously convict»ed, & one of them 
once previously convicted of such offences. 
They obtained this information from their 
clerk & did not see the police reports of 
applts. nor obtain information with regard 
to anything but these alleged convictions 
for Ashing olfcncos. The justices then 
returned into ct. & announced that applts. 
were convicted &; oacli of them fined £5. 
Thereupon the charges relating to July 20 
were commenced. In opening the case 
against applts., the aolr. for the prosecution 
referred to the convictions which had just 
been recorded against each of applts. Objec- 
tion was taken to this by applts.’ solr., but 
the justices proceeded with the case again 
convicted applts. & lined each of them £5 : — 
He/d : all the convictions must l>e quashed. 
On the cliargcs Arst heard, the justices, 
having decided to convict, should have 
returned into ct. & then publicly & openly 
in the piesence of applts. made inquiries into 
any pr^^vious convictions there might be 
against them, in which case applts. would 
have had the opportunity of dealing with the 


matter. As to the charges subsequently 
heard the prosecuting solr, not only referred 
to the convictions that had just been recorded 
against applts., but to convictions which 
had boon vitiated as already stated. The 
question was not whether substantial in- 
justice had been done, but whether the rules 
had been observed. They had not been 
observed. — Hastings v. Ostle (1080), 143 
L. T. 707 ; 04 J. P. 209 ; 94 J. P, Jo. 222 ; 
46 T. L. K. 331 ; 28 L, G. R. 324 ; 29 Cox, 
C. C. 177, D. C. 

6811). Reference by solicitor to convictions 

improperly obtained.] — H astings v. Ostlej, 

No. 631a, ante* 

642. Add. Amwtation : — Refd. Pointon v. Oox 
(1926), 136 L. T. 606. 

643. Add. Annotation : — Apld. Jl. V. Surrey 
Justices, Bx p. Wiiherick, [1932] 1 K. B. 
450. 

643a. . | — ^Applt. was convicted before 

justices on an information which charged 
him with driving a motor vehicle on a road’ 
“ without due cfue & attention or without 
reasonable consideration for other persons 
using the road contrary to Hoad Traill c Act, 
1930 (c. 43), s. 12 ” ; — Held : the section created 
two separate olTences & that the conviction 
was bad for duplicity, applt. having been 
(diargt^d with those two offences in the 
alternative. — B. v. Hurrky Justices, Ex p. 
WrmEKirK, |1932] 1 K. B. 450 ; 101 L. J. 

K. B. 203 ; 146 1.. T. 164 ; 29 Cox, C. C. 414. 

643b. .] -R. r. Mills (1932), 173 

L. T. Jo. 57. 

679. Add. Annotaiioji : — Refd. Palmer v. Crone, 
11927] 1 K. B. 804. 

707. Add. Annotation: — As to (2) Refd. Gough v. 
Rees (1929), 46 T. L. R. 103. 


PART vni. SECT. 6. SUB-SECT. 1.— 

D. (0). 

f i, .1— AV Baker (1900), 

20 C. L. T. 16,~CAN. 


PART VIII. SECT, 5, SUB-SECT. 1.— 

D. (d). 

to. Conviction vnder Excise Act, 
8. ISO — Whether in respect of mere than 
one offence.]"— A conviction nucler 
Excise} Act, ci. ISO, for Umt the accused 
“ unlawfully ilid conceal or keep, or 
allow, or&utffi to bo conc^mled or kept,” 
etc., ih not one in rt}spoct of tw*o or 
more ofToDCcs. — B. v. Chkno Tonu 
Seng. I192S] 1 W. W. R. 33; 49 

Can. Crim. Cas. 79 ; 39 B. (J. It. 157.— 
CAN. 

PART Vin. SECT, 5, SUB-SECT. 1.— 

D. (e;. 

644 i. Jidnt trial— Se 2 )arate con- 
victions.] — A magistrate has no juris- 
diction to hear separate oUences 
against different persons together, even 
where the persons charged consent to 
the adoption of that c()urse, & the 
proceedings in such cases are void 
ab initio. — RC88ell v. Bates (1927), 
27 S. it. N. S. W. 257 ; 44 N. S. \V. 
W, N. 79; revml. 40 C. L. K. 209.— 
AUS. 

PART VIIL SECT. 6, SUB-SECT. 1.— E. 

n i. .] — A magistrate may, 

hefort} making the appropriate entry 
in the r:rin\jtial Iii»cord Book, alU*r his 
to the (juantura of pniilsh- 
mcnl iinpoKtid ; iait if the alteruUon is 
madt'i f(»r a piirpijse whicit con^Ututefi 
an improyiei’ exercise of hia discretion 
m the matter of punishment, stich 
alteratiorj Is irregular, & tb»} detention 


of ac<^used in pursuance thereof is 
ilJcgaL—Ac Cavenett, [192(>] N. Z. 
L, R, 75.5.— N.Z. 

PART VIII. SECT. 6, SUB-SECT. 3.— 
A. (a). 

697 V, .] — Applt, was c»)n- 

vleted before a stipendiuiY magistrate 
f<}r harbouring spirits unlaw fully ini- 
yiorled into Canada whereon the diititis 
bad not been paid, contrary to C’ustonus 
Act, 1927, K. 217. The w^arrant of 
coaimitiucnt did not show^ that the 
value of the goods wivs under $200, ife 
W'us, on that ground, attacked as bad 
on its face, as not showing jurisdiction 
in the convl<;ting ct, in not 

showing such value to be under $200 
the warrant of coraiuitiuent did not 
fail to show jurisdiction. — Jte Manukl, 
(1929) 1 D. L. R. (>r,l ; S. C, R- 109 ; 
51 Can. Crim. Cas. 60.™ CAN. 

697 vi, p. 

Doxau> (N. S.) (1928), 51 Can. Crim. 
Cas. :i0.— CAN. 

PART Vm. SECT. 6, SUB-SECT. 3.— 

A. (b) i. 

705 iii. — — Offence under 

Opium d: Narcotic Drug Act, 8. 6a 
(‘ f ) ( f ).] — R- (Wauuii) V . Wong Mah. 
ti9221 1 W. W. R. 67 ; 66 V. L, K. 
517; 36 Can. Orlm. Cas. 319; 17 

AlU. L. K. 363.— CAN. 

712 if. .W?c Shaw (N. 8.) 

(1929), 52 Can. Crim. Cas. 79.— CAN. 
jp i. Release o?i bail pending sentence — 
t appearance ou another charge 
of magistraie to sentence for 
previous charffc.] - H. v. Weepmahk 
( 1928), 50 On. Crim. Cas. 443.— CAN. 

8d, Suttatiiution of now warrant — 
7’cna of imprisonment extended — New 
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uKirrant invalid .) — Re Wheton (N. S.) 
(1926), 46 Can. Crim. Cas. 247.— CAN. 

se, IhJijdicate warrant— Original war- 
rant lost or desirogexi.] — Re Mo/ki.LE 
(1928), 50 Cun. Crim. Cas. 44.-- CAN, 
sm. I’revinus convict am s*t out — Ao 
prool of prt cions cormciion. Re Raris 
( 1930, 3 M. i'. IL 461 ; 56 CiUJ. C. C. 
108.— CAN. 

sp. Rffcrciice to statute tf* .sect ion- - 
Sutffcicncg.] — R. v. Hi invAMiKnc ; R. 
r. 1)K La OoTiGENDiunuK (1931), 55 
CuiK C. C. 396.- CAN. 

PART VIIL SECT. 5, SUB-SECT. 3.— 
A. (b) iii. 

724 ii. .1- ' Where a valid war- 

rant of commitment has been sub- 
stituted for an Invalid one 1)0101*6 tbo 
I'd 111 n of a wilt of hahras corpus, an 
order for tbo prisoner’s disehavge will 
not be made. — R. v. SrnwANWFATi, 11. 
V . De La Gougendiekue. 11931] .3 
1>. J.. R. 7-15 ; ;{ W. W. R. 59 ; 56 
C;aii. C. C. 94.- CAN. 

PART VIIL SECT. 5. SUB-SECT. 8.— 
A. (0). 

^ Validity.] — After sen- 

tencing an accused to six months* 
imprisonment the convicting magis- 
trate ordered that the warrant of 
commitment bo withlield for 24 hours. 
Within that time the accused volun- 
tarily left the city but returned thereto 
about three months later, when she 
was arrosted under said w'arraiit &* 
imprisoned. She applied by way of 
habeas c(yrpiis for her release i-'- A/cld: 
the arrest R: imprisonment were law- 
ful ; the order for the withholding of 
the warrant was beyond the magis- 
trate's powers, he then being functus 
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793. Add, Annotations : — Consd. Musical Per- 
formex'S* Protection Assocn., Ltd, v, British 
International Pictures, Ltd. (1930), 46 T. L. B.. 
485 ; Ituislip-Northwood Urban District 
Council V, Lee (1931), 145 L. T. 208. Refd. 


808. Add. Annotation : — Consd. B. v, EJy JJ., 
Ex p, Mann (1928), 45 T. L. K. 92. 

811a. Should not act as solicitor for prosecution -- 
At quarter sessions.] — It is highly undesirable 
that the clerk to county justices, who have 
committed a prisoner for trial at quarter 
sessions, slmuld act at quarter sessions as 
solr. for the prosecution, &, if quarter 
sessions on proper materials come to the con- 


Clark V. Epsom B. D. C., [1929] 1 Ch. 287. 

793a. .] — Musical PisiiFOBMJKns’ Piio- 

TECTTON Assoc N., LtI>. V. BRITISH INTER- 
NATIONAL Pictures, T^td. (1930), 46 T. 1^. B. 
485. 


to Justices. 

elusion that he has done so, they are entitled, 
after prisoner has been convicted, to take 
tliat conclusion into consideration in decidin':: 
wl)other il)ey should order the costs of the 
prosecution to bo paid out of the county fund 
under Costs in Orirriinal Cases Act, 1908 
(c. 15), s. 1. — K. V. Ei.y .TJ., Ex p. Mann 
( 1928), 93 J. P. 45 ; 45 T. L. B. 92 ; 72 Sol. 
Jo. 861 ; 27 L. G. B. 35, 1). C. 


Part X. — Clerks 


Part XI. — Quarter or General Sessions 


Sun-HEUT. 2. (<LKRK OF THl'l l^'^Ai^K. 

(Vol. XXXTTT., p. 377.) 

865. After this case add : — 

.'I — See, notCf Local Government (Clerks) 

Act, 1931 (c. 45), s. 4. 

874. I'or cross-refere7)c(^ after Ibis <'asc read 
“ See, 7ioH\ local Gt)VoraTuent ((Jerk.s) Act, 
1931 (c. 45), s. 2.” 


889. siaiutory cross-ref eiences l)ef<>ro this <‘ase 
“ Sct'y 7ujn\ Local Government (Clerks) Act, 
1931 (c. 15), s. 3.*’ 

890. Add. Annotation : — Refd. Stoke Xewington 
Borough Council v. Bichards (1929), 45 
T. L. R. 659. 

891. Add. Annotation : — Refd. Stoke Newington 
Borough Council r. Bichards, [1930] 1 K. 1», 

Before* this case mid Sev LiOcaKiov erimu'nt 
(Clerks) Act. 193] (c. 45), ss. 7, 8.” 


880. F or cross-rf‘f<*reuce after this case read | 

*' Sncy 7f0Wy Local Governnumt ((’lerks) A<d. | 897, 
1931 (c. 45), s. 4.” ; 


Part XII. — Jurisdiction 

958a. Under Levy of Fines Act, 1822 (c. 46).] 

— By above Act the ct. of quarter sessions 
arc empowered to discharge a forfeited 
recognisance in those cases cjnly where the 
party has been committed to gaol, or has 
given security to appear at tJje sessions, 
therefore, where a party, whose recognisance 
liad become forfeited for not appearing to 
an indictment, A against whom process had 
issued, paid tn the shei-iff the sum mentioned 
in the recognisance, in order to prevent 
a sale of ins goods, A the justices at sessions 
afterwards by an order mitigated the 
recopmisance to a small sunu directed the 
shenff to discharge the residue Bom the 
recognisance : — Held : such order was vend, 


of Quarter Sessions. 

the party was not entitled to recover from 
the sheriff the sum which the justices liad 
ordered to be discharged. — II ayneh v. 
ilAYTON (1827), 7 B. & C. 293 ; 5 Man. &; By. 
IC. B. 307, n.: 5 L. J. O. S. M. G. 136; 

JOS K. B. 733 ; subsequent proceeding Sy 6 
L. J. O. S. K. B. 2.31. 

.'liUio/aytVms' Distd. Ilarptir r. Hayton (182.0), 8 L. J. O. S. 
M. O. 125). Expid, & Distd. /*V Thornton, II, v. West 
Jiitliuj; of Yorlvrthirr (18:57;, 7 Ad. Hi El. .783. 

95Bb. .] — Above Act empowers the ct. 

of quarter sessions to dischai'gc a forfeited 
recognisance in cases where tlio sheriff has 
levied part of the auvoimt, & the party has 
been committed to prison for the remainder ; 
& if, in such a case, the sessions discharge 


officio, & in no way alfooted tJjo 
Bcntonce. — K. v. SeoiT (Man.), IIS»2P] 
3 W. W, It. 70 ; 62 Can. Crim. <^as. 
130.— CAN. 

sf. Runs from date of arrest — Not 
date of convictioH,] — lie jJiJ>TZ (N. 8.) 
(1929), 62 Can. Crim. Can. O.'i.— CAN. 

PART VIH, SECT. 6, SUB-SECT. 3.— 
' A. (e). 

Bg, Pouter in suspend seritcnce — 
Suinrnary conviction under Criminal 
Code, Part AT.]— It. v. Brow^njlee, 
U927J 4 D. L. K. 703 ; 48 Can. Crim. 
Cas. 2J8 ; Gl O. h. It. 28.— CAN. 


PART VIII. SECT. 5. SUB-SECT. 4. 

aa i. Under Liquor Act .] — In 

i making a conviction under Liquor Act, 
I 192.7, 1924-26, c. 63, a justice of the 
I lu'uco has no authority to order that 
tJjc cohIh be paid to him, & such a 
provision in the conviction cannot lie 
treated as a nulJity on an appln. for 
habetis corpus . — ItEX v. riAWruic, 1 1 928 ) 
1 W. W. It. 688: 60 Can. Crim. Cub. 
318; 22 Snsk. L. R. 479.— CAN. 

sp. Right of ynagisiraic to fee —Pro- 
ceedings under Criminal Code, Part 
Xr/.]-— K. r. Servet.nyk (Sat^k.) 
(J92G). 46 Can. Crim. Cos. 280.—CAN. 
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PART IX. SECT. 9. SUB-SECT. 3. M. 

SwrizKi, 

fU.KiOJ 2 W. W. it. -179 ; 64 Can. C. C. 
332 ; 24 S. L. R. 687.— CAN. 

PART XI. SECT. 3, SUB-SECT. 2.— D. 

sb. Prts ufuhr Naiifr(disniii)it Art- - 
Taxahli ’.] — Foes payable under 
Naturalisation Act, J914 (Can.), to 

the Clerk of tJui Peace, eontc to inni 
by v))'tuc of ■ oftlce, &: the Public 
Fees Act. J{. S. (),, 1927 
applies &- taxes liim in rt.speet of tlie 
moneys bo rc'ceued.-- Hr ]in\iN N” 
A.-C. KOI? CXPAKio, 11932] 2 1). 1.. l;. 
77 ; U. It. 19... - CAN. 
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the recognisance while the money so levied 
in part is in the hands of the sheriff, he must 
refund it to the party. — H arper v, Hayton 
( 1829), 5 Man. & liy. K. B. 305 ; 3 Man. & 
Ky. M. C. 13 ; 8 L. J. O. S. M. C. 129. 

953c, .] — Where a party bound in recog- 

nisance to keep the peace is subsequently con- 
victed at petty sessions of an assault, & the 
conviction is returned to the quarter sessions, 
the justices there are not authorised, under 
above Act, to order an estreat of the recognis- 
ance ; but the proceeding for that purpose 
must be by scire faciaSy as before the st4itute. 
— R. V, West Riding of Yoi^KsniRE 
Justices, lie Thornton (1837), 7 Ad. El. 
583 ; 2 Nev. & P. K. B. 457 ; Nev. & P, M. O. 
385 ; 112 E. R. 590 ; svb now. R. West 
Riding of Yorkshire Justices, Ex p. 
Thornton, 7 L. J, M. 0. 9. 

Annotation : — Distd. H. v. Ely Justices (1855), .5 E. & H. 

4Sy. 

958(1. .]'-A paity who had applied for 

a beer licence, under 9 Geo. 4, c. 01, which 
was refused, appealed against the refusal 
to the Oct. quarUT sessions, <fe ent-cred into 
a recognisance to try the appeal, abide the 
judgment of the ct., & pay such costs as the 
ct. might award. The api»eal was dismissed ; 
iS: the ct, ordered applt. to pay costs to resp., 
“ forthwith. A blank wa.s left in the order, 
as to the sums, wliich the clerk of the peace 
luui not time to fiN before the sessions 
adjourned. The so.ssions adjourned to the 
next November. Before the adjournment 
day, the clerk of the peace fixed the costs, 
& filled up the ordei-. Alter tin? adjourned 
ses.sions had tomimaled, but before the next 
sessions, which were held on the next .Tan., 
payment was demanded of applt., wlio did 
not pay. On ahidavit of (his, the sessions 
holden in Jan, eslreaU^d the rec<.>gni&ance : — 
Held : the sessions had power to estreat the 
recognisance, it that proc(\ss might be taken 
upon it under above Act. — R. v. Ely Justices 
(1855), 5 E. & B. 480 ; 25 E, J. M. C. 1 ; 20 


L. T. O. S. 67 ; 20 J. P. 116 ; 1 Jur. N. S. 
1017 ; 4 W. R. 5 ; 119 E. R. 663. 

Annotaiion : — Befd. Ravvnsley v, Hutchinsoii (1871), L. R. 

() Q. n. 305. 

991, Add. Ayinoiation : — Folld. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 
350. 

991a. .] — Though disobedi- 

ence to a Crown Office subpoena is contempt 
of the High Ct., disobedience to a subpoena 
from quarter sessions is not, — R. v. Judge, 
Ex p. Isle of Ely Justices, [1931] 2 K. B. 
442 ; 100 L. J. K. B. 350 ; 144 L. T. 647 ; 
95 J. P. 97 ; 47 T. L. R. 263 ; 75 Sol. Jo. 120 ; 
29 L. G. R. 418, D. C. 

1001a. Power to alter sentence — ^Prisoner absent.] 

• — prisoner was sentenced by a Chairman 
of Quarter Sessions to three years’ i)enal 
ser\T.tude hn' attempted larceny. Subse- 
quently the Chairman sought to altor that 
sentence to one of two years’ imprisonment 
with hard labour, & instructed tlie clerk of 
fhe peace to make the necessary alteration 
in tiie record, & the record was altered accord- 
ingly. There was no evidence before tlic ct. 
that the sessions had been adjom’ncd to any 
specified date. The purported alteration of 
sentence had taken place in the absence of 
the prisoner : — Held : it being at least 
doubtful whether the C-hainnan had any 
powder to make the puri^orted alteration, the 
oiiginal sentence of thi'ee years’ penal 
servitude must be regarded as the sentence 
actually passed, ky as that sentence was not 
warranted in law, it must be reduced. -^R. 
V. Casey (1932), 23 Cr, App. Rep. 193, 
C. V. A. 

1002a. Power to reduce charges —To found juris- 
diction.] — ('barges of sufficitTii gravity should 
not be reduced merely to found the juris- 
tliciion of petty or quiuder sessions, but 
should he conlinitted to assizes. — R. r. 
Bennett (1928), 20 Or. App. Rep. 188, 
V. C. A. 


Part XIII. — Appeals from Courts of Summary Jurisdiction. 


1015. Add. Ciiatlons : — sub nom. Harruu v. Bav- 
I.EY, 6 E. A B. 218 ; 25 L. J. M. C, 107 ; 2 
.Tur, N. S. 882 ; 1 19 E. K. 845 ; svb nom. 
K. V. Harr(jsb, 4 W. R. 401. 

1100. Add. Citation 2 B. R. A 13 35. 

1170. Add. Annotations ; — Held. R. v. Edmonton 
Income Tax Comrs., Ex p. Thompson, [1929] 
1 K. B. 220 ; R. v. Newport (Salop) Justices, 
Ex p. Wright, [1029] 2 K. B. 410. 

1175a. .] — Where an information for a 

criminal offence has been dismissed by a 
ct. of summary jurisdiction, that ct. has 
jurisdiction, on the applicjation of the 
unsuccessful prosecutor, to state a case on 
a question of law^, A in the event of its lefusal 


the High Ct. has juiLsdicf ion to compel it 
to do so. — R. r. Newport (Salop) Justices, 
Ex p. Wrigiit, [1929] 2 K. B. 416 ; 98 L. J. 
K. B. 655; 141 L. T. 563; 93 J. P. 179; 
45 T. B. R. 477 ; 73 Sol. Jo. 384 ; 27 L. G, R. 
518 ; 28 Cox, C. C. 058, I). G. 

1176. Add. Annotaiion : — As to (2) Refd. R. v. 
Newpoit (Salop) Justices, Ex p. Wright, 
[1929] 2 K. B. 416. 

1215, Add. Annotation ; — Apld. R. p. Edmonton 
Income Tax Comrs., Exp. Thomi>son, [1929] 
1 K. B. 220. 

1219. Add. Citations : L. J. K. B. 49; 28 

Cox, C. C. 261. 


PART XIII. SECT. 1, SUB-SECT, 2.— A. 

I i. .1 — It. r. PococK. P, V. 

Ii^LiJSON (Ont.), [1927 1 4. I>. L. li. 1 1 21 ; 
40 Cau. Criin. Gas. 05.— CAN. 

PART XIII, SECT. 1, SUB-SECT. 4.— G. 

St. Hefjucst for jury — DUcrction Ui 


I yrant or refuse — 36 Viet. c. 58, s. 2.1 — 
It. D. WAfinixoTON (1881), 46 U. C. K. 
221.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 2.— 
B, (a). 

I 1173 li. fVhere coinplainafU 

I failed to ajtpear .] — The right of appeal 

18 


j^Iveo by Criminal Code, 8. 74U, a^calnst 
the cliHiiiissal of an information or 
complaint does not exist when the 
diHinissal Is due to the complainant's 
or informant's failure to appear. — 
Onm’ERMAN V. IlALPir, [19281 2 

W. W. R. 631 ; 50 Can. Grim. Cas. 
282.— CAN. 
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1229 . For existing paragraph & citations substitute 
the following 

(1) CUausos (d) it (/) f>f Supreme ('t. of 
Judicature ((.Consolidation) vXot, 1925 (c. 19), 
s. 31, have to bo read tog(d>her, iS:, when so 
read, they allow of an appeal being brought 
<o the Ct. of A})peal from the decision of tlie 
Divisional (Ct. on a case stated by justice's 
when leave to ax)))ea,J has been given. 

(2) The recognisance required in the case 
of a corpn. a,x)piia.lmg by (?as<* stat-ed from a 
decision of justices can i,)roi)(‘rly lie enttu-ed 
into by a duly autliorised attorney doing so 
on behalf of, A. binding tht^ goods of, tJu* 
c()r})n. A. recognisani'.e entert'd into by the 
clerk of the corxDn. in his own name 6: binding 
only Ins own goods ls insiiiliehmtu-' Lkyton 
I btH/VN District (Jocnch. r , Wilkinson*. 
I1927J 1 K. B, 853 : 99 L. J, K. B. 3S.3 ; J.37 
L. T. 10 ; 91 J. l\ (it : 13 T. L. R. 320 ; 71 
Sol. .lo. 293 ; 25 L. (b R. ISS, ( A. 

Aiinittnlum Distd. Liovn-nct^ r. ALn-Ijn. [I'.CiSj K. JL 

1229a. Appeal by clerk of urban district council — 
Recognisance entered into by clerk — 
Validity.]— On the ajijdieatiun of a clerk of 
an urban d istrict council for a case to be st al.ed 
for the opinion of the High Of., the clerk 
liiinself ent.er(Hl into tlic recognisance con- 
ditioned to prosecute the ap[)eal, rendered 
necessary by Summary ,1 uilsdiction Act, 
1857 (c. 13). s. 3. On a f)ieliriiinai'y objection 
at the iieariii^ of (he appeal, that the 
recognisance shouhl Iiavc' be«*n (*i\tered into 
by the clerk on behalf of tlie <;ouneil. so as to 
render their roods liable, foi* tJie reason 
that. tlie‘ eouiieil had by resolution authf>ris(Ml 
the (lerk to lay the oiiginal information A, 
if iiiisucet'ssful. to carry the ]»rr*ceed.ings 
fiirtluu', A t liat tin* clei’k “ dul\’ ant h()Fis<‘d ” 
had s^^'(>rr^ tlu' infoi-inai ion, A ont(a*ed into 
Uie r('eognisaue(' “ as ])i'in( ipal ” : -///•, 'd ; 
the I'ccognisanee was good, in that in fact the 


c-lerk as informant was applt., being at 
liberty by virtue of Public Healt h Act, 1875 
(c. 55), s. 259 to institute A- carry on any 
proceedings which the local authority was 
autliorised t.o institute, A tlie abov(? words 
of aut horisation were Hurplasage.— ] ^aw^rence 
/L Martin, [1928] 2 K. B. 454 ; 97 H. .1. K. B. 
707 ; 139 L, T. 373 ; 92 J .P.112; 44 T. D. R. 
t)21 ; 20 D. D. R. 454. 

1236. Add. Annotation Distd. Marsland v. Tag- 
gart, [1928] 2 K. R. 417. 

1236a. - — Death of one justice — Signature by 
surviving justices.] — A complaint was heai-d 
by tliroe justices, who unanimously dis- 
missed it, but. agreed to state a case for tlie 
Opinion of the High Vi. Before the case 
W'as stated one of the justices died, A the case 
was signed by the surviving two justices 
only : — I/cld : as the obligation of the justice 
to sign the case was created by law A n<3t by 
voluntary contract, A as liis failure t^o fullil 
that, obligation was ilue to Ins death A not 
to any sf>orit-aneoiis act on his part, iJie 
Cro\A'n had jurisdiction to x>roceed with the 
mat(,er. — Marsl.and v. Tacoaut, [1928] 2 

K. B. 4 17 ; 97 J.. T. K. B. 7S7 ; 139 L. T. 
192: 92 .1. P. 118; 41 T. I.. R. 543; 26 

L. G. H. 377 ; 28 Cox, 0. V. 511, D. C. 

1311. Add. Anvoiation : — Apid. R. v. Newport 
(Salop) Justices, Ex p. Wright, [1929] 2 
K. B. 416. 

1316a. Facts incorrectly stated - Costs of restate- 
ment.] Wh(‘j'(‘ the justices )iad in slating a 
ca.s<» s<‘t. furtfi the facts incorivctiy A aft(T- 
wanls 111 })ursnanee of an order of lUe el. had 
restated the ease, the et . made an order 
ag.'iiust. th(; justices to puy tie' costs of A 
oi'casioned b\' tin' rc'stati'ment I'hxiE r. 
K|)Wal 1)< (1932), 18 T. P. R. 119. l>. (’. 


PART Xlll. SECT. 2, SUB-SECT, 4. - 
B. (a). 

sw. Aniu'jratiiHL rtu.^tnis fi>r 

\\ hcOu r (tiilht>ris<^(l Jl«\d : 
an HJUh'.valion ^h(>ulO not b** in, 'ulo In 
a nlati'd (’HSi’ gn ing n-iu-ont- fur thn 
brnnght nndnr Ihuri* 

Loiiig nu warrant fnr sncl> an auntxa* 
lion in Suinnuny ,1 unsdicliun 
JainP Ar-r. IltOS.- (ya’KneUN’ r. 
(lonoox. IlirJSj s. C. (.r.) S7. SCOT. 


PART Xlll. SECT. 2. SUB-SECT. 4. 

D. (a). 

c i, Crttnimil i'utli, n TtJl- Sfrirl 
nuDjdifnhr flu rr)rHh--yca"iiilli/ for 1 
— In the aU^^unci' (»f rnlns uf et . pro- 
vliUng the linn- fur serving 

A tiling a cinsu stntrd under suet. 7(>i 
of the Oiininnl (V)de Ir. tlrnu' days 
from its receijd as pneidial h\ siad. 
"tn (:>} (r), A wiiuri' it pohsthle to 

servo A hit' tin' e.'ise uilhiti timse three 
ilaj,-, A if was not servial <tr hied w'ithin 
that time the el. has no .iurisdietiun to 
hear ti>e case. — It. r. Emk^K', [llflh)] 2 
W. W. U. 7i:;i ; at Pan. (1. C\ D.-S ; thf 
Mum ij. P. IS.- CAN. 

PART Xni. SECT. 2, SUB-SECT. 6. -A. 

1294 ii. X^ndtr Krciar Act — 

Vnaathonsid inicnH rd ion oj bns7iV< .)- — 
A ju.stice of (he peace iiavitig intervened 
iu a prost'K’ntion mult'r E.\e.iKe Act by 
ussnrniug to adjourn the trial on (In' 
non-apjieurance of U\e police inauls- 
trate before whom tlu' lufurmalion was 
laid A who had issued u Humtnons ti* 
deft, to atipear ImM'ok' him, a couvielion 
made on tlie adjotuned dato of trial 
by another poliei* magistrate, before 


whom di'ft. refused tt) plead A lo wfmse 
jnriMlietjoM he fd»jeeted, was i|iiash( d, 
biueo said into’ventioi) wais in direct 
violation of se(‘t. LM of said A<'t.- 
IL r. I'VKK, fl928j 1 tV. W. Jl alh) : 
4b ran. Cnin. Cas. I8G ; 23 Alta. L. IL 
3H.— CAN. 

sx. Tit inquire on lo aolfiorUf/ <1- jnrts- 
(fl'iion of tnaqinlroU — d’ an to inoinur 
in n fiivli authtyrdf! exen ined ] — Ppon a ' 
inoimii to nnasii an information A 
])nK-eeviiugs taken hefv>re u police ; 
magisirati- or jusliee of the peace. ' 
Uie et. may inquire Jis to his anltiorily 
\ .UiMsdtetiun. A as to wheUu'r his 
finwi-rs A autliorily were e\ereL<Ml in 
^aleh a m.inner A in sneti place or jdace^ 

;is tu iH’ing hb acts within his jntis- 
dii’liun territoiial A ollierwise.- IL i. 
JspKnn, IlirJS) 4 14. L. It, 322; aO 
Can. (him. (\'is. hi ; (>2 O. L. K. ISb ; 
offd., {19291 2 I). L, It. 7 32; .M Can. ; 
Criiii. C.’us. 3(2; (i3 O. L. It. 381.— CAN. . 

sy. To net aside judtjmeni -Irrvlci'anl 
considerations introdnevd hjf inaaisfrofe 
- A'o trpporiimiti/ (jiven lo applicant to 
erplain.] — UouwFJ: r. M \bonih> (1928), 

19 N. L. It. (52.— S. AF. 

PART XIII. SECT. 2. SUB-SECT. 6. -C. 1 

1301 vi, .1- Jt.r. Cowell {192.8). 

aO Chin. Oiin. Cas. 381.— CAN. , 

1301 vii. V. Wnir.txs i 

(1928), 50 0.in. Crim. Cas. 193.— CAN. ■ 

1301 viii. .]- Tt. r. Hill, {19291 I 

1 H. L. It. 319 ; 50 Cam Criin. Cas. 319. i 
-CAN. 

1301 ix. -- .1 -Anson r. Pabker 
119281 N. Z. I.. It. 49(t. - N.Z. 

]y 


PART xm. SECT. 2, SUB-SECT. e. — D. 

1302 vi. ~ — .1 — h*. r. bon I Li Kit 
(\y S.) (192S). 50 Can. CVini. Cas. I8ii.- • 
CAN. 

k i. .] SiTHEJtLAxn r. 

.■^ruAen, [1928] S. C. (J.) 19.— SCOT. 

PART Xlll. SECT. 2, SUB-SECT. 8.— A. 

5Z. Liatohtif of fantir(-~-/i(JUf--(d to 
inrfndf mtdcnol facts in case ntcded.l — 
Tilt' refusal of a justiee of peace to 
inelude in a statetl en.se important 
facts A points fonntl or raiseti before 
him held to l*e arbitrarv A nnrt'asun- 
alle. therefore, )k; was held liable 
fur tile eu^ts of an aiiplK^ation to tlie et. 
on behalf of Uie prosecution to require 
him to do so. although liefore the 
application eame on for hearinc: a 
furttier ease was stateii by the justice 
whieli covered the giound as requested 
l)\ file appe.t. — it. i.r ret. JIonat.I) i\ 
ritOMpso.v (Sank.), L192i»| 2 NV. W. It. 
57 I ; 52 Can. Crim. Cas. 13. - CAN. 

PART Xlll. SECT. 3, SUB-SECT. 3. - 
A. (b' i. 

1350 iv. - -! -An apia'ul was 

taUi'n from a stnnma ry eonvietion on 
tin* ground Uiat the eimvietion was 
l)ad in tliat tin' eosls dii'ect^^d to !»(■ 
paid iiy Uie accused were not fixe-d A 
tlnit tin' pei>.on to wliom they weri* to 
be paitl was not nanual. After tiearing 
argument on I'aeh sidi* of that question, 
the county el. judge quastu'd ttie con- 
vict ion for said ri'asoiis. Tiie.reafier 
an ordt'f of nanidonitin was obtained 
ilireeling the ctmnty et- judge lo hear 
A determine the ap))(':il on the me; its 
nolu it lislaiuling ans defect in (hr 

il 
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1376. Add. Annotation : — Consd. R. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216. 

1393a. -M andamtJts will issue to justices 


who have refused to hear an application 
under Small Tenements Recovery Act, 1838 
(c. 74), because they have adopted a general 
practice not to hear such cases on the ^ound 
that the county ct. is a more suitable tribunal. 


conviction. From that oj*der the 
accused appealed : ■'-Held : the appeal 
should be aUowcd without costs & the 
order of viatulamus vacated. — It. v. 
Stubbs, He CSross, (1930J 2 W. W. ll. 
219 ; sub nom. He Gross, 4 D. L. U. 
299 ; r>:i Can. C. C. :i84 ; 39 Man. 
L. It. 1 ; revsg., [1930] 3 D. L. It. 404 ; 
1 W. W. R. 902 ; 53 Can. C. G. 175.— 
CAN. 

PART Xlll. SECT. 3, SUB-SECT. 3.— 
A, (b) ii. 

1380 i. Jurisdiction dwlhicd,] — A 
mandamus goes where a person having 
a jurisdiction to exc^'ise declines to 
exorcise it because of his decision on a 
preliminary question which does not 
go to the merits of the case as regaiths 
either the facts or the law. On the 
opening of an appeal from a conviction 
by a magistrate for a breach of sect. 
176 (c) of the Excise Act, applt. 
objected that the Crown had not filed 
in the ct. appealed to a transcript of 
the evidence taken in the police ct., 
& had made no attempt to order that 
it should be so filed. The county ct. 
judge adjourned the hearing of the 
appeal & ordered the Crown to flic the 
depositions ; the Oowm having failed 
to do so, he allowed the app<^al 
quashed the conviction. The Crown 
then applied for a Tnandamus com- 
manding the judge to enter con- 
tinuance.s of the appeal, hjc?ar the 
charge the witnesses on w'hich the 
conviction was made, & make a 
decision thereon : — Held : the mau' 
damus asked for should be gmnt<>d. — 
R. V. POCHKEBNY, [1930] 1 W. W. R. 
139; ojf/a.. [1930] 1 W. W. R. 68K ; 
53 Can. C. C. 163 ; 38 Man, L. R. o93. 
—CAN. 

PART XIII. SECT. 3, SUB-SECT. 3.— 

B. (b). 

sa. To make order for detention of sus- 
pected perHftn — Order refused on grounds 
unsustainable in lam— Offer to state 
casf.] — Where an appln. has been made 
to a district justice for an order imder 
Ihiblic Safety Act, 1927 (No, 31 of 
1927), s. 16 (2), for the detention of a 
person suspected of an offence under 
the Act, & the district justice refuses 
to make the order on grroimds unsus- 
tainable in law', mandamus lies, not- 
withstanding that the district justice 
has offered to state a ease for the High 
Ct„ a case stated not being equally 
convenient & eflectivo in the circann- 
stances. — A.-G. v. M‘ Bride, [1928] 
J. R. 451.— IR. 

PART Xm. SECT. 4. 


without jurisdiction in finding that 
she was a child under sixteen years of 
age, & Ills order & all proceedings 
before him were quashed. — R. v. 
Limerick, Ex p. Queens County 
(1928), 54 N. B. R. 467.— CAN. 

bb (p. 430) ii. Jurisdiction in 

fact existing — Magistraie misdescribing 
himself.]- -\l. v. Muiains, R. v. 
Trucker (1930), 54 Can. C. C. 118.— 

CAN. 

hh (p. 430) I. Probability of 

prejudice.] — Where a legal practitioner, 
having no dii'oct interest In a local ct. 
action, on the mornlug on which jmig- 
meut in the action was to be delivered, 
discussed the action with one of the 
justices who hoard the action, & made 
certain statements calculated to pi'e- 
judioe him against one of the parties : — 
Held : an order in the nature of a writ 
of certiorari should be granted 1‘emoviDg 
tho healing of the action into the 
Supremo Ct. — B urke v. Stakmr, He 
Adelaide Local Court Action (1927), 
S. A. S. R. 180.— AUS. 

hh (p. 430) ii. .]—Ex p. 

Boehner (N. S.) (1929), 52 Can. Oim. 
Cas. 412; [1930] 1 D. L. R. 662.— 

CAN. 

kk (p. 430) i. Sufficiency of 

record — Not clear whether accused ques- 
tioned as to having defence,] — R. v. 
McGill (N. S.), (1930J l l). L. R. 961 ; 
1 M. P, R. 85 ; 52 Can. Crim. Cas. 397. 

-CAN. 

kk (p. 430) ii. Failure to hear 

evidence.] — FrrcHi'rr e. Hreno, Fit- 
CHITT t>. SORECK, [1029] 1 W. W. R. 
737 : 51 Can. Crim. Cos. 220 ; 23 

S. L. R. 622.— CAN. 

kk (p, 430) iii. Witness im- 

properly SUrom.] — R. V. CUMMINSKEY 
(1930), 51 Can. O. C. 306. -CAN. 

h (p. 431) i. Absence of juris- 
diction.] — The 'Nat Bell ” case does 
not have the effect of depriving an 
appet. for habeas corpus with certiorari 
in aid from proving dehors tho record 
that tho magistrate bad no Jurisdiction 
to convict him. — R. v. Henderson’ 
(B. C.), [1929] 4 D. L. R. 984; 2 

W. W. R. 209 ; 52 Can. Crim. Cas. 82. 
—CAN. 

h (p. 431) ii. .]— Wliilc Hex 

Nat Hell TAquors, Ltd., holds that, if 
tho jurisdiction of the magistrate is 
conceded, then the formal conviction 
is conclusive & excludes from con- 
sideration on certiorari the sufficiency 
of the evidence supporting the con- 
viction as to the facts alleged therein, 
yet the decision does not go so far os 
to prevent the receipt of extrinsic 


1 (p. 429) i. Irregularity in trial 

-At request of appellant .] — Where an 
alleged irn^gularity in the course of a 
trial, vi/., in the taking of a view by 
the ma^strate, had been brought 
about at the express request of applt. 
he was held to have no just ground of 
complaint. — IL v. Cox, [1929] 2 

1). h. li. 785 ; 1 W. W. R. 542 ; 51 
Can. Crim. Cas. 203 ; 41 B. C. R. 9. — 
CAN. 


evidence to show that an accused 
person pleading not guilty in a ct. 
with limited territorial jurisdiction 
was deprived of the right to have it 
establislied in the course of the evidence 
as a condition precedent to the 
exercise of tho jurisdiction that tho 
charge was one triable in tho ct. pur- 
porting to deal with It. — R. v. Gustaf- 
HON (B. C.), (1929J 3 W. W. R. 209 ; 62 
Can. Crim. Cas. 151. — CAN. 


bb (p. 430) i. — .]- .Tusticcs of the 
pciicc & police magistrates cannot give 
t hemselves jurisdiction by erroneously 
& capiiiioubly deciding priiliminary 
points contrary to all evidence. 
Chililrnn's rroteetion Act, R. S. N, B., 


h (p. 431) iii. .1 — Two orders 

were mado by police magistrates 
directing confiscation of certain parcels 
of intoxicjating liquor which had been 
seized by liquor inspectors for alleged 
conti*avontion of the Liquor Coutrol 


1927, defiiu‘8 a cbild as a “ boy or Act. Upon motion to quash the 
girl a(‘t\iaily or appaitmtly under orders; — Held: the judge had no 


sixtoon ycavrt <if ago.” Whore Uu* only 
o.viilonoo of the ago of a girl btdtuti a 
police magistruLo was a statomeut by 
the girl bcmolf that she did not know 
lier age, but though I she was slxUam : 
— //e/d; the polhjc magistxato acted 


jurisdiction to inquire whether there 
was evidence to sujiport the onlers or 
whether the magistrates had mis- 
directed tbemsolvos In considering the 
evidence. — //r Wi.ndsor TEitMlNAL 
Warehouse 8c Transport Co., Ltd., 


20 


[1929] 3 I). L. R. 926 ; 62 Can. Crim. 
Cos. 38 ; 63 O. L. R. 630.— CAN. 

h (p. 431) iv, .1 — In re College 

OF Physicians & Surgeons & Mahood, 
[19201 4 D. L. R. 123 ; 2 W. W. R. 
461 ; 24 Alta. L. R. 219.— CAN. 

h (p. 431) V. .1— While Hex 

V. Nat Bell Litpiors, Lid., [1922] 2 

W. W. R. 30, holds that. If tho juris- 
diction of the magistrate Is oonoeded, 
then the formal conviction is con- 
clusive 8c excludes from oonsideration 
on certiorari the sufficiency of the 
evidence supporting the conviction as 
to the facts alleged therein, yet tho 
decision does not go so far as to prevent 
tho receipt of extrinsic evidence to 
show' that an accused person pleading 
not guilty in a ct. with limited terri- 
torial jurisdiction was deprived of the 
right to have it established in the 
course of the evidence as a condition 
preceilent to the exercise of the juris- 
diction that tho charge was one triable 
in the ct. purporting to deal with it. — 
R. V. Gus'I’AFSON (B. C.), [1929] 3 
W. W. R. 209 ; 62 Con. Crim. Cas. 
151.— CAN. 

k (p. 431 ) i. Heference to re- 

pealed Act-* Offence in fact commuted.] 
— Where a conviction is attacked on 
certiorari on the ground that tho Act 
rcfcmxl to therein & on which It pm*- 
ports to bo based had been reptialed 
at the time w’hcn tho offence was 
alleged to have been coumiitted, then 
sect, 1 1 24 of the Criminal Code rc(i Hires 
the Judge wlio heam the application 
to penisc the depofidtions & determine 
th<‘. ^ilt of the accused, & if ho is 
satistied that the offence actually 
allegtxl in the conviction has been 
committed or if the depositions show' 
tliHt an offence of tho nature described 
in tlio conviction has beem committed, 
the conviction should not be held 
invalid. Sect. 1124 should not be 
applied, how'cver, unless the judge is 
satisfled of tho guilt of the accused 
beyond a reiisonablo doubt. — R. v. 
Loo Yip Ye.v, [1930] 1 W. W. R. 351 ; 
5.3 Can. C. C. 38 ; 42 B. C. R. 377 — 
CAN. 

mm (p. 431) i. Application to 

.Kjieedy trial .] — R. v. O^Nkh. 8:, Smith 
( 19.31), .56 Can. C. C. 379.— CAN. 

nn (p. 431) I. Order for main- 

tenance — Attack on original committal 
order.] — Where the judge of a Juvenile 
Ct. has admitted as evidence a com- 
mittal order made under Child Welfare 
Act Ik regular on Its face. & has used 
that order as the basis for making a 
maintenance order against a munici- 
pality 8f the municipality has not 
availed it^self of Its right of appeal, the 
Ct. of Appeal should not allow an 
attack to be made on the original 
order on a motion to quash the subse- 
quent order as made without juris- 
diction. — R ural Municipality of 
Cold WELL v. Children’s Aid Sooiei’y 
OF St. Adei^ard, [1929] 1 D. L. R. 
909 ; 1 W. W. it. 333 ; 51 Can. Crim. 
Cas. 180 ; 38 Man. L. R. 31.— CAN. 

nn (p. 431) ii, Failure to hear 

evidence Nalure of evidence need not 
be disclosed .] — Yorkk r. Miohas, 
[1930] 2 W. W. R. 02 ; mb nom. R. r. 
Mii’Iias, 53 Can. C. C. 250 ; 24 S. L. R. 
414. - CAN. 

ddd (p, 431) i. .]— Bcfoi-o a 

judge enn substitute a conviction for a 
magistrate’s conviction which on being 
removed on certiorari ho holds to be 
invalid he must be satisfled beyond a 
reasonaiile doubt 8t from a perusal of 
the deposition as Ids only c^de that 
tho accused has been guilty of an 
offence of tho nature describes in the 
invalid conviction. Where he is not 
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— B. ». Kent JJ., iTarp. Tbiplow (1927), 137 1409. Annotation: — Held. B. v. London 

L. T. 25 ; 91 J. P. 38 ; 43 T. L. B. 227 ; 25 County Council, Ex p. Entertainments Pro- 

L. G. B. 120, D. C. tection Aesocn., Ltd., [1931] 2 K. B. 215. 


80 satlsflod the conviction must be 
q^uasbed ; there Is no provision in the 
Code warrontinfiT the remitting: of the 
case to the magistrate for rehearing. — 
11. ex rel, Arnold v. Westerland 
(Alta.), [1929] 3 W. W. R. 408 ; 62 
CJan. Grim. Gas. 127.— CAN. 


ddd (p. 431 ) ii. .1 — R. Glover 

(1930), 53 Can. C. G. 222.— CAN. 


sc. Order for return of d^posiiionsA — 
Whore a magistrate causes depositions 
to be taken by a stenographer, ap- 
pointed by himself pursuant to the 
authority given him by sect. 37 of 
Summary Convictions Act, R. S. B. C., 
1924, & the depositions are ordered 
to bo returned on certiorari^ the 
depositions or transcripts must be 
deemed to be in the custody or power 
of the magistrate. — R. v. Wong York 
(B. O.), fl929] 3 W. W. R. 199 ; 52 
Cun. Grim. Gas. 196; revsd., [1930] 1 
W. W. R. 388 ; 2 D. L. R. 652 : 63 
Can. C. C. 68 ; svh nom. Rc Johnston, 
42 B. C. R. 246.— CAN. 


ad. Extension of time for.] — Re 
Brown, [1931] 3 D. L. R. 205.— CAN. 

sp. Costs — Motion unopposed rf.’ 
misconduct not shown.] — Rc Murpitv 
(1931), 2 M. P. R. 440.— CAN. 
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t (p. 432) i. To first siliinos in 

county wh(xe conviction took place .] — 
R. V. Fraser. fl928] 1 I). 1j. R. 803 ; 
49 Can, CMm. Gas. 189.— CAN. 

kk (p. 432) i. To what sUtinys 

applicable.] — Whore notice of an appeal 
governed by sect. 750 of the Criminal 
Code is duly given for the proper 
sittings of the ct., the ct. has juris- 
diction to outer & hear the appeal at 
any time during the. sittings, & if it Is 
not entcHid or heard at that sittings 
the ct., is without jurisdiction to con- 
sider it at a subsequent sittings. — R. 
r. Reki bh, [1930] 1 W. W. R. 669 ; 
53 Can. C. 0. J99 ; 24 Alta. h. U. 431. 
— CAN. 

eee (p. 132) i. After payment oj 

fine —What airwunts to pajpnetU.]—~C)n 
an appeal under Smnniavy Convictions 
A(5t, R. K. 13. 0., 1924, from a con- 
vir’tion for a violation of Motnr Vehicle 
Act, under whicli a tine was imposed : 
— Held : on tlie facts the amomit which 
had been paid by the accustKl following 
ids conviction bad been paid, under 
the alt^UTiativci method mentioned in | 
sect. 78 (c) of tlie former Act, as a 
deposit of a sum suflleicnt to cov(‘r 
th(i sum adjudged to i>e paid together 
with the further sum whitdi the juhtlco 
deemed sullhdent to cover the costs of 
the apT>eal ; &, therefore, the objection 
that since applt. had paid the flue 
imposed the ct. w'as without juris- 
diction to hear the appcuil should be 
ovemiled.— R. v. Talbot, [19301 3 
W. W. R. 299 ; affd., [1931] 3 D. L. R, 
676 ; 1 W. W. R. 662 ; 55 Can. C. C. 
304 ; 43 B. C. 11. 485. -CAN. 

eee (p. 432) ii. From decision of 

judge in chamJI)er8 on case stated.] — R. 
V. Baer (1930), 54 Can. C. 0. 372.— 
CAN. 

hhh (p. 432) I. Findings of 

fact.] — R. V. Bellman (Ont.) 0925), 
46 Can. Crlm. Cas. 146.— CAN. 

hhh (p. 432) ii. Where conviction 

wUhin fourteen days of next sitting of 
appeal court.] — R. v. Norman (1923), 
49 Can. Crlm. CJas. 405.— CAN. 

hhh (p. 432) m. .1— R. r. 

Morris (1924), 49 Can. Crlm. Cas. 
389.— CAN. 


hhh (p. 432) iv. -.1— R. v. 

Wknn (1928), 49 Can. Crlm. Cas. 401. 

—CAN. 

hhh (p. 432) V. Extension of — 

After expiration of fixed, period.] — R. 
V. Bouttlibr (1928), 60 Con. Crlm. Cas. 
186.— CAN. 

8V. Who may appeal — Under Crim- 
inal Code, 8. 749.1— R. v. Hicks, [1926] 

1 W. W. R. 182 ; 46 Can. Crlm. Cas. 
94 ; 37 B. O. R. 280.— CAN. 

aaaa i. To nearest court — Houi 

nearest court aacertmned.] — R. v. Holt 
(1925), 46 Can. Grim. (^as. 40; 36 

B. O. R. 391 ; [1926] 1 W. W. R. 47.— 
CAN. 

aaaaii. S.P. R. «. Canadian Robert 
Dollar Co., Ltd. (1926), 37 B. C. R. 
264.— CAN. 

dddd i. .] — R. V. MoLat- 

CHEY, Ex p. Stewart (N.B.), [1926] 2 
D. L. R. 334 ; 45 Can. Crlm. Caa. 
293.— CAN. 

dddd ii. No power to set 

aside oum deeision.] — R. v. Marti - 
NELLO, [1931] 1 D. L. H. 989; 55 

Can. C. C. 43 ; 2 M. P. R. 452.— CAN. 

dddd ill. To order new 

fnaf.l— AAnncRST v. Covibos, [1932] 

2 1). L. R. 670.— CAN. 

o (p. 433) i. ** Nearest to place 

where cause of action arose ** — Prooj oj 
Clearness.] — R. v. Zakelli & Newell, 
[1931] 2 W. W. R. 108.— CAN. 

p (p. 433) I. Nature of — Whether 

trial de noi^. J—R. v. Lauribnte, [1928] 

3 W. W. R. 265.— CAN. 

p (p. 433) ii. Duty of court — To 

consider findings of maffistratc.] — R. v. 
Aulenbach (N. S.) (1929), 52 Can. 
Crlm. Ckw. 374.— CAN. 

p (p. 433) ill. .]— R. 

V. Giles (1930), 55 Can. C. C. 76 ; 2 
M. P. K. 447.— CAN. 

p (p. 433) iv. .1—11. 

r. Hill (1930), 55 Can. C. C. 107 ; 2 

M. P. U. 486.— CAN. 

p (p. 433) V. .1— R. 

V, OlCKLE, [1931] 3 M. P. R. 447 ; 55 
Can. O. C. 145.— CAN. 

p (p. 433) vi. .]— R. 

V. Giles (1930), 55 Can. C. C. 76 ; 2 
M. P. R. 447.— CAN. 

p (p. 433) vii. No right to jury — 

1900 {N. N.), c. 44.1 — R. V. Lawrence 
(1930). 53 Can. C. C. 172 ; 1 M. P. R. 
402.— CAN. 

bb (p. 433) I. Jurisdiction .] — 

On an appeal from a summary con- 
viction under Criminal Code it is com- 
pliance with the conditions of appeal, 
& not proof of such compliance, that 
gives jurisdiction to the district ct. 
to hear the appeal ; therefore, so long 
as tiie case is properly kept alive by 
adjournments said proof may bo made 
at any time, thereupon the ct. will 
be justified in exercising the juris- 
diction thus shown to exist. — R v. 
lloLAYCHUK (Alta.), 11929] 1 D. L. R. 
706 ; 1 W. W. R. 278 ; 51 Can. Crim. 
Ciuj. 98.— CAN. 

dd (p. 433) i. Ontario — Offence 

punishable on summary conviction — 
Appeal does not lie.] — ^R. v. Martin 
(1931), 55 Can. C. C. 325.— CAN. 

ee (p. 433) i. Over sen- 

frwee.]— R. V. Skibo, [1931] 1 W. W. R. 
297 ; 55 Con. C. C. 124 ; 39 Man. L. R. 
355.— CAN. 

ee (p. 433) ii. As to de- 

positions taken before magisiraie.]r-ll. 
r. Cruikshankb (1930), 53 Can. C. C. 
184 ; 1 M. P. R. 394.— CAN. 


gg (p. 433) i. .] — On an 

appeal from a conviction founded on 
on alleged phia of guilty, It is open to 
accused to raise the point that bo did 
not, in the true legal sense, plead 
guilty to the information or complaint 
pr£*f(;rred against him, since he did not 
understand tlie nature of the charge & 
pleaded guilty to ignorance. — R. v. 
Olney (B. C.), [1926] 4 D. L. R. 809 ; 
[1926] 3 W. W. R. 273 ; 46 Can. Crim. 
Cas. 196.— CAN. 

gg (p. 433) ii. .]— R. V. 

Galskt, [1931] 2 W. W. R. 475 ; 55 
Can. C. C. 330.- CAN. 

gg (p. 433) ili. Discretion of judge 

to allow withdrawal of plea.] — Ex p. 
Stanton (1928), 28 S. R. N. S. R, 510 ; 
46 N. S. R. W. N, 118.— AUS. 

hh (p, 433) i. In favour of 

Cr/nwfc.]— R. V. Giles, [1930] 3 D. L. R. 
273 ; 53 Can. C. C. 248.— CAN. 

bbb (p. 433) i. Right of Crown 

to estreat bail bond.] — On an applica- 
tion to estreat a bail bond given to 
secure payment of costs on an appeal 
from a siunmarj^ conviction to which 
Part. XV. of the Criminal Cc)de was 
ai>p]icable, which api)eal was dis- 
missed with costs & tlie costs sut)se- 
qucintiy taxed: — Held: the Crowm 
was entitled to an order estreating tlio 
recognisance & directing that it bo 
enforced against the bondsmen. — R. 

r. Maitikhon & Mader, [19301 I 
W. \V. R. 609 ; 53 Can. 0. C. 228 ; 
24 S. L. R. 577.— CAN 

sw. Postponctne.nt of apj)eal — Grounds 
for graniinaA — R. v. Cctmyow, [1926 1 
D. L. R. 623 ; 45 Can. Ciim. Cas. 172 ; 
36 B. C. R. 435.— CAN. 

sx. Aj^wal to Division Court — From 
conviction imposing fine d'' imprvton- 
ment.] — Rc R. v. Knowles (Out.) 
(1929), 52 Can. Grim. Oas. 377. — CAN. 

sy. 071 case stated A — linder the 

combined o()ttration of Summary Con- 
victions Act, of Ontario, 11. S. O., 1927, 

s. 3, & sect. 761 of Uie Criminal Code of 
Canada, an appeal upon a staled case 
lies from a conviction by a magistrate*. 
The forum for hearing the appeal is 
the Div. Ct. of the Appellate Division. 
— H. V. Red June. Ltd.. [1930] 2 
1). L. R. 149 ; 53 Can. C. C. 47 ; 65 
O. L. R. 11.— CAN. 

sz. Payment of fine under protest — 
Right to appeal prcscnied.] — K. v. 
McGill (B. C.) (1929;, 52 Can. Crim. 
Cas. 141.— CAN, 

sa. Powers of appellate court — To 
recall witiwsses called in inferior court.] 
— On an appeal luidcr the provisions 
of the Justices Act, 1921. the judge 
upon the hearing of the appeal, has 
power in a proper case & in the 
exereiso of a judicial discretion to take 
further evidence, & for that purpose to 
order that the witnesses called in the 
lower ct. he recalled 6i examined in his 
prescncKi. — H unter r. Wai.sh (1928), 
S. A. S. R. 336.— AUS. 

gd, jVo power to amend sentence 

already served .] — R. v. Christopher 
(1931), 56 Can. C. C. 388 ; 2 M. P. R. 
439.— CAN. 

Bg. Informant admitting perjury — 
Conviction quashed.] — R. v. Le Breton 
(1927), 64 N. B. R. 680.— CAN. 

PART XVII. SECT. 3, SUB-SECT. 1. 

si. Payment of fine under protest.] — 
The pa^unent of a fine ** under pro- 
test ** Is improjier, because fines can 
not be paid in that W'ay, — R. v. 
Sutherland (1928), 43 B. C. R. 277.— 
CAN. 
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1607— 1713a. English and Empire Digest Supplement. 


Part XIV. — Appeals from Quarter Sessions. 


1607. Add» Annoiaiion : — Apld. Piper r. St. Mary- 
lebone Licensing JJ., [1928] 2 K. B. 221. 

1622a. Proper heading.] — In a case of D, v. P. the 
appeal was by resp. The case was headed 
& set down as P. v. D, 

Avory, J., said that the rule was that, as 
the parties were at quarter sessions, so they 
remained. The present case ought to have 
been headed between “ D. P., resp.” — 
Practice Note (1930), 47 T. L. R. 168. 

1622b. Amendment — With consent of parties.] — 
Under Quarter Sessions Act, 1819 .(o. 45), 
8. 2, it is competent for the parties to consent 
to an amendment or alteration of the special 
case subject to the approval of the ct. The 
special case before the CouH. of A^ipeal wius 
adjusted before the recent decisions of the 
House, &; did not afford sutllcient information 
of the exact nature of the uses lo which tlie 
hereditament was put, ^ a further statomont \ 
was a.sked for by Ac supplied to the House. — I 
Toogood tV: Sons, I/ro. v. (Ireen, [1932] • 


A. O. 663 ; 101 L. J. K. B. 453 ; 147 L. T. 201; 
96 J. P. 249 ; 48 T. L. R. 463 ; 76 Sol. Jo. 
458 ; 30 L. G. R. 301, H. L. 

1622c. ■ — - Grounds for — Appeal to House of 
Lords.] — ^I'ooGooD &; Sons, Itto. v . Green, 
No. 1622b, ante. 

1645. Add. Citation 1 B. R. A. 549. 

1656. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

1676a. For further Information — Order not 

appealable.] — The Ct. of Appeal cannot 
interfere with the exercise of the power of the 
Div. Ct. to remit a case for further informa- 
tion under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49). — South- 
wark Revenue Officer v. Hoe (R.) & Co. 
(1930), 143 L. T. 644; 94 J. P. 170; 40 
T. L. R. 528; 28 i.. G. H. 446; (1926 31), 2 

B. R. A. 723. 


Part XVI. — Appeal to Court of Appeal. 

1713a. Right ol appeal with leave.l- I.kvton Urban DisTBKn' Council v. Wilkinson, No. 1220, ante. 
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VoL XXXliu. Oases 14—148, 


MALICIOUS PROSECUTION AND PROCEDURE. 

Part I. — Distingoished from Trespass and 
False Imprisonment. 


14.* For existing citations read 

Magnay V. Buut (1843), Dav. & Mer. 662 ; 
mh nom. Birt v. Magnay, 7 Jur. 127 ; on 


Part Hi. — Malicious Abuse 

100a. Omission to pass money through 

court.] — An order was made against pltf. 
in a county ct, committing him to in*ison, 
but was suspended so long as he paid £1 a 
month into court. Deft., the judgment 
creditor, asked him to pay him the £1 direct, 
promised to pass it through the ct. Pltf. 
paid the deft, the money, but deft, did not 
pass it through the ct. Pltf. having been 
imprisoned was held entitled to damages. — 
(-IIAPMANN V. Morley (1891 ), 7 T. L. K. 257. 

101a. No detention — Bail given.] — In an 

action for a malicious arrest, pltf., in order to 
support an averment in his declaration, 
that he had been arrested, proved the writ ; 
the warrant ; that the otlicer sent a messenger 


appeal, suh nom. Maqnay v, Burt, 5 Q. B. 
381, Ex. Ch. 


of Civil Proceedings. 

to him, informing him that he had such a 
warrant, the messenger not having it then 
with him, A desiring him to give bail ; that 
he sent word that he would on the following 
day ; & that he accordingly did so, giving 
a bail-bond at the ofiTicer’s house ; but never 
being actually detained : — Held : these facts 
did not amount to an arrest ; &, therefore, 
the averment was not proved. — Berry v, 
Abamson (1827), 6 B. A C. 628 ; 9 Dow. k. 
lly. K. B. 558 ; 108 E. K. 546 ; suh nom. 
Berry v. Sempronius, 5 L. .T. O. S. K. B. 
215. 

Animiaiions : — Consd. George v. Radford (1828), 3 C. & P. 
4(>4, Apld. Kocco y. GrifflLhs (182J)), 5 Mau. & Ky. K. B. 
120; Amor v. lUofield (1832), 9 Bing. 91; Bates v. 
Pilling (1831), 2 Or. & M. 371. Refd. Brown v. Chapman 
(1848), 6 C. B. 30.-). 


Part IV. — Essentials to Action. 

148. Aild. Ainadatlons : — Apld. Morriss v. Winter Assorn. Inc. v. M(TS(‘v Docks Harbour 


(1929), 45 T. L. B. 043 ; 


PART II, SECT. 1. 

20 i. (icnrral dcliidtion 

of “ pn)s<’(*ntion ” i8 not conlhu'd to 
propeeditigsj before a inagiatrat<* or a 
cHmlnal ct . Th<' proceedings relating to 
the granting of sanction to pro.^ecnle, 
though they may not lead to imposition 
of fine or iniprisonTnont., rciidiT the 
person charged liable to flue or im- 
prisonment, &, therefore, conic within 
the iiieaning c»f the term “ prosecu- 
tion.'*-” JiAniNPKA Natu ])\s V. 
.TooKNimA Naih Deb (1928), J. h. R. 
50 Gale. 432 ” IND. 

20 ii. .1— A proHeenti(m exists 

when a criminal charge is made 
before a judicial otiiccr or t?4l)unaJ.- - 
Naoexura Nath Bat v. Bahanta 
Da9 Bairagya U929), I. L. li. 57 
Calc. 25.— IND. 

33 ii. .1 A suit for damages 

for malicious proHCcution cimnot pro- 
ceed wheji the proceeding alleged to 
giro rise to the cause of action had 
ended in the dismissal of the complaint 
under Code of Criminal Proceedings, 
1898, B. 203, & no process had been 
Issued against, pltf., & the mere fact 
that pltf. had <\roR8 -examined the 
witnesses for complainant ctmnot alter 
the character of the proceedings. — 
SULUAQ CllAMAR U. NaNP LaB SAJU) 

(1928), I. L. R. 8 Pat. 285.— IND. 

PART II, SECT. 2, SUB-SECT. 2. 

40 ill. 1 n any count ry where, 

as in India, tlic prosecution is not 
private, an action for malicious prose'- 
cution, in the ino.st literal sense of tlie 
word, cannot lie raised against any 
privaU^ individual. But giving in- 


’d. Fopp(‘i‘ P'xport Board (19)^ 

[ formation to the authorities, which, 
naturally, leads to prosecution, is just 
the same thing. — N aoendra Natu 
Uaa^ V. Bamanta Das Batraoya (1929), 

I 1. L. R. 57 Calc. 25.— IND. 

I 

j PART II. SECT. 3. SUB-SECT. 1. 

74 i. If7^o inny hring aciion.] —There 
! is no such thing as a joint <;ause of 
j action for damages for malicious 
j prosi'i-ntiou. — L eary & Duj'PERox r. 
Mc’Guke (8ask.), [1929] 2 D. L. R. 
201 ; 1 W. W. R. 228.— CAN. 

PART III. SECT. 1. 

78 vi. — — .1 — R.VAJA Row V. Soma- . 
PUNDVRAM Asary (1927), I. L. R. 51 I 
Mad, 842.— IND. | 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

121 ii. .]— Pltf. must prove i 

that he was innocent, & that his 
innocence was pronounced by the 
tribunal before which the occu.sation 
was made. Whore a twlU proscffui is 
entered, although it establishes that 
the proceedings terminated in favour 
of pltf., it does not establish his 
iiinocenoe. — Rich v. Forman (1927), 

29 W. A. L. R. 13.— AUS. 

PART IV. SECT. 1. SUB-SECT. 1.— 
B. (a). 

133 ix. .] — On the trial 

of an Hcti<in for malicious prosecution 
the (luestifni whetht'r pltf. was innocent 
or giiilty of the ciiiuinal charge of 
which lie complams is still open A:, 
oonsoqiicntly, where the case is one in 
which all the facts resulting iu that 

23 


2), 48 T. L. K. 512. 

I charge wt'rc Avithiii the kmnvlcdgc of 
tlic tun ]>arlics, a fluding in the civil 
action that pltf. was really guilty, not- 
withstanding his aciiuittal, necessarily 
d(‘t ermines in fuTfOir of deft, the issue 
whether there was rt'asonaldc A* prob- 
able cause for the hiyiiig of the (iriminal 
charge. Meier r. Klueu, 11931] 1 
J). L. R. 553 ; [1930j 3 W. W. R. 551 ; 
25 S. L. It. 199. CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

d i. Disermtimuiru^e of proceedings .} — 
Dalltno V. McKenurick (P. E. I.), 
[1920] 2 D. L. R. 999.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

— A. 

182 xvi. - -.1 — Metcalfe v. 

Stewxrt. |P.)301 ] D. L. H. 1001 ; 42 
B. C. R. 90. CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 
B. (a). 

205 xi. .] -In a suit to recover 

the iirice of goodtj sold, goods in a store 
were seized midcr an order of attach- 
ment.. The suit failed as against A. F., 
who claimed to bo the owner of the 
huBine.Ks, & the order of attachment 
was dissolved. A. F. then brought 
action for damages : — Held : the action 
was not maintiiinable either for 
maliciously suing out process, because 
of the absence of malice & the existence) 
of reasonable Sz probable cause ; or 
for trespass, because, even assuming 
A. F. was the owner of the goods, 
as to which tlio ct. was not satisfied, 
the seizure was under a valid attach- 
ment order. — Fei.nstein v. Paulin- 



Cases 574—586. 


English and Empire Digest Supplement, 


Part V. — Evidence. 

574, Add. Annotations : — Reid. Campbell v. Poliak, [1927] A. C. 732 ; Martin v. Benson, [1927] 

1 K. B. 771 


Part VII. — Pleading and Practice. 

586. Add. Annotation : — Refd* I^a Radiotechniqne v. Weinbaum (1927), 137 L. T. 638. 


Chambers Co., Ltd., (1921 J 1 W. W. K. 
654 ; 59 D. L. 11. 605.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

230 i. Acting without just cause or 
cTCTuse.J— M anning r. Nickerson 
(B. C.), (19271 3 D. L. H. 728 ; (3927J 
2 W. \V. R. 623.— CAN. 


f PART IV. SECT. 2. SUB-SECT. 4.- A. 

284 itiv. Mecklenburg v. 

Canadian Pacific Rt. Co. (Alta.), 
[1926] 1 D. L. R. 70G.— CAN. 

284 XV. .] — ^McUae V. McLaugh- 
lin Motor Car Co., Ltd. (Alta.), 
[1926] 1 D. L. R. 372 ; [1926] 1 W. W. 
R. 161.— CAN. 


230 ii. .] — Paulson v. Cleaients 

(Alta.), [1927] 3 D. L. R. 716,-CAN. 

230 iU. .1— Govt. Liquor Act. 

R. S. B. C. 1 924, c. 146, bas Dot cbaiiKcd 
the law with i expect to ruallcious 
prosecution. Where In an action 
ajpiiiiRt a chief of police for inalieiouH 
prosecution because of his applylngr 
for the execution of a search warrant 
issued under sect. 73 (1) of said Act. 
the most chuiitable view that could 
l>e taken of his action was under the 
information ifiven him tiy his informant 
he was requested to iavestiKale &, 
instead of mnkinjr a proper investi^ra- 
tion, he immediately applied for the 
wan’unf. it was held that said view 
coupled with the llndinj? already made 
of an absence of rctiHonablc pro- 
bable cause ^YouUl support a finding of 
malJcc. — Grady & Grady t. Ukviit, 
[1928] 1 VV. W. R, 924.— CAN. 

230 Iv. .1 — Nickerson u. Man- 

ning. [19281 3 D. L. R. 494 ; [1928] 

S. C. R. 91.— CAN. 

241 vi. .] — Henderson v. 

Baiixeul, [1927J 3 1). L. R. 374 ; 
11927] 2 W, W^ R. 197 ; 36 Man. L. R. 
519.— CAN. 

241 vii. — .]— Deft, took proceed- 
ings against pltf., his mother, under 
Lunacy Act, 1898, s. 4, chaining her 
with being a pei>.oa deemed to be 
insane wandering at large. A warrant 
was ibsued she w’as arre6t<‘d, but uiion 
Indng brought before a magistrate she 
was discharged. She then brought an 
action for malicious prosecution. I left, 
admitted that he was not justified in 
swcai-ing that she was wond(*ring at 
larg«‘, but be said that be had ueterl in 
good faith in order to prevent her, 
in her owm interests, from disposing of 
lier property. The judge, in diiH'cting 
the jiiFA', toJd tiuan that on that 
admiH.sion the pi'Oeeedings mu.st be 
deemed to have been taken without 
iTiasonable or probable cause, but that 
in detennining wiietber they werv 
taken maliciously they should con- 
sider whether the deft, was actuated by 
an Ijone.st desire to protrset pltf.’s 
))i‘operty in her owti lntere.st or by 
some indlri'ct or improper motive : 
— J/eld : they wcr(‘ proi)eriy dlrectrid. — 
Raplfy V . Rapley (1929), 30 8. R. 
N. S. W'. 94 ; 47 N. S. VV. VV. N. ,36.— 
AUS. 


PART IV. SECT. 2, SUB-SECT. 2.-B. 

252 i. Ilnldinu to t/ail— Solicitor 
takiriQ note in auu, name for debt due to 
ci/V/d.] -lloniGEoi.H V. MmoN, [1931J 
I 1). L. R. 998 : 2 M. P. R. 1.— CAN. 


.1— V. Eckley, 

11928] 2 D. L. R. 943.— CAN. 


sa. Perseverance in prosecution — 
After discovery that facts relied on are 
not true,\ — A prosecution, even if 
commenced under a bond fide belief 
in the guilt of the accused, may become 
maid fide by continuance after it is 
discovered that the facts upon which 
It was based are not true.— Rabindra 
Nath D.ts v. .Togrndra Nath Deb 
( 1928), I. L. R. 56 Calc. 432.— IND. 

PART IV. SECT. 3. SUB-SECT. 2. -A. 

362 V. .1 — W’hile, in an action 

for malicious prosecution, malice may 
be inferred from want of reasonable & 
probabhi cause, yet that infcreuce 
cannot bo drawn where all the facts & 
circumstances of the case would tend 
t o show t hat thca' could bo no ma]io<‘ 
in the sense of the initiation of proceed - 
li]g.s in a malicious spirit, i.c. from 
an indirect & improper motive. — 
O’Louchlin r. Grandjean, (1929) 1 
I). L. R. 198 ; I192813W.VV. R. 740. -« 
CAN.‘ 

362 vi. ~ — .] — Piiillii^ V. CODKRRK 
(Sask.), (19291 4 D. L. R. 658.— CAN. 

362 vil. .1— Green v. Harry 

(B. C.), [1929] 4 H. L. U. 410.— CAN. 

1 i. .] — Held : upon the 

evidence, deft, failed to make a full & 
fair Btatemont of all the facts either 
to his solr. upon w'bose advice be said 
he acted, or to the magistrate, & 
tiicrcfore the advice & direction said 
to have been received iiv them did not 
nffoui an answ'cr to pltf.’s contention 
that tliere was a lack of reasonable tc 
probable cause. — Love v. Denny & 
Vi.ncent, (19291 4 D. L. R, 303 ; 61 
O. L. R. 290.— CAN. 

m i. — - Police nmsluhle.h -in the 
absence of a professJonal adviser, the 
fact thjit the prosecutor sought the 
best advice obtainable in the neigh- 
bourhood (that of a police couHtable), 
& that lie acted on that opinion, will 
not in itself bo a su/llclent defence to 
an action for malicious prosecution. — 
Ahstieton V. Merrett, 11928] S. A. 
S. R. 11.— AU.S. 

0 1. Plaintiff uhmii to Icair 

jurisdiction.] — Dansey v. Ortutt, 
(19281 4 D. L. R. 27.— CAN. 

PART IV. SECT. 8, SUB-SECT. 3.— E. 

417 i. Absence of prchable cause not 
implied.) — Shubrati v. Shams -Uddin 
( 1928), I. L. R. 50 AJl. 713.— IND. 

417 ii. Successful plea of autre- 

fois cemvid. ) — Pltf., driving a car while 
{irimk, had an ac<*idcnt whereby two 
persons named D. & the chUd of pltf. 
were hurt. An information was ledd for 
causing grievous bodily harm while In 


charge of an automobile. He pleaded 
guilty & was senttmeod. Deft, read 
of the trial & thought ho was tried for 
Injuring D. She laid an Information 
for criminal uegligonoe causing bodily 
harm to her child. This was dismissed 
ujion plea of autrefois conoid. In an 
action by pltf. for malicious prosecu- 
tion r — Ilela : there was reasonable & 
probable cause, & although there was 
evidence of malice the most express 
malice is immaterial if there is reason- 
able & probable cause. — Vanvolkjn- 
BURO r. OOMMER, (1931] 3 D. L. R. 
735 ; 0. R. 384.— CAN. 

417 iii. .] — In an action for 

malicious prosecution the onus of 
proving w^aiit of reasonable & probable 
cause cannot bo discharged merely 
by proof of pltf.'s ticqulttal in the 
criminal case.- Mohammad Haiioov 

V. Ahghar Hussain (1931), 1. L. it, 
10 I’at. 842.— IND. 

sx. Plaintiff committed for trial] — 
The fact that pltf. in an action for 
malicious prosecution was C()mmltt,cd 
for trial after a preliminary hearing is 
not prirnd facAe proof that deft, had 
reasonable & probable cause for such 
prosecution .~'H ALL y. Geigfji (No. 2), 
11930] 2 VV. VV. Ii. 794; 3 D. L. K. 
854 ; 43 B. C. R. 116.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— A. 

432 vi. .] — Owens v. Martin- 

dale, [19281 4 D. L. R. 932 ; 63 
O. L. R. 87.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.- 

B. (a). 

436 xii. .1 — FhDOKON v. 

Holman (P. E. I.), (19261 3 D. L, R. 
480.— CAN. 

436 xiii. ,1 — In an action 

for malicious prosecution the question 
whether there was a want of reasonable 
& probable cause Is one for the judge 
alone to decide Ac, if the facts pertaining 
to It are not In dispute, there is, there- 
fore, nothing for the jury to pass on ; 
but where the evidence as to the facts 
is conflicting the judge docs not 
abdicate his functions by asking the 
jury : “ Did deft, take reasonable rare 
to inform himself of the true facts of 
the case ? ** & by instructing it that 
if It finds in the negative then there 
is a want of reasonable & probable 
cause. — Perry v. Woodwardp, Ltd. 
(B. C.), (1929] 4 D. L. R. 751 ; 3 

W. W. R. 49.— CAN. 

d i. .1— Crofi’ v. Dunpiiy, [1932] 

1 D. L. R. 749.— CAN. 

PART IV. SECT. 8. SUB-SECT. 4.— 

C. (a). 

467 iv, — — .] — PlDGEON V, 

Holman (P. E. I.). [1926J 3 D. L. R. 
480.— CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

637 ix. .1— PiDGKON V. Hol&ian 

(P, E. I.), [19261 3 D. L. R 480.— 

CAN. 



VoLXXXm. Cases 45— 472a. 


MARKETS AND FAIRS. 

Part 11. — Creation and Proof of Markets and Fairs. 

45. Add. Annptaiion : — As io (1) Refd. West Mid- Minister of Transport v. Pitt (19S2), 90 J. P. 

lands Joint Electricity Authority v. Pitt, 159. 


Part ill. — Rights and Liabilities in connection with 

Markets and Fairs. 


52. Add. Anru)taiion :~~t^onsd. Hall v. Brook- 68. Add. Annotation: — Refd. Hardie & Lane v. 
lands Auto-Racinj? Club (1932), 48 T. L. B. Chiltern (1927), 96 L. J. K. B. 77:^. 

546. 


Part IV. — Holding of Markets and Fairs. 

103. Add. Annotation: — Refd. Layzell v. Thompson (1927), 137 L. T. 100. 


Part VII. — Disturbance. 


312. Add. Annotation: — Refd. Layzell v. Thomp- 
son (1920), 91 J. P. 89. 

339a. Right to prevent sale in dwelling-house.] — 

Dunstable (Priok) v. B. (1433), Y. B. 11 
Hen. 6, fo. 19, pi. 13. 

Annotations : — CODSd. London City (1610), 8 Co. Rep. 
121 b ; HutehinH v. J’layrr (1668). O. Bridjf. 272. Apld. 
MoBcIcy V. Cbaduiek (1782), 3 Doug. K. B. 117 ; Tewks- 
bury Corpn. V. BrickneU (1800), 2 Taunt. 120. Consd. 
Mosley v. Walker (1827), 7 B. & C. 40. Expld. MaccJes- 


flold Corpn. v. Chapman (184.3), 12 M. & W. 18, Consd. 
Penryn Corpn. v. Best (1878), 3 Ex. D. 292. Expld. 
Mancbester Ck)rpn. r. Lyons (1882), 22 Cb. D. 287. 
Refd. Ballard v. Bennet (1759), 2 Burr. 775 ; LlaudalT & 
Canton District Market Co. v. Lyndon (1861), 25 J, P. 
295 ; G. E. Ity. Co. r. Goldsmid (1884), 9 App. Can. 927. 

415. Add. Annotations: — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441 ; Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. K. 
485. 


Part IX. — Sale in 

472a. .] — Although a sale by a tradesman in a ! 

shop in the City of London is a sale in market 
overt, a sale to a tradesman in a shop in the I 


Market Overt. 

City of London is not a sale in market overt. 
— Ardath Tobacco Co., Ltd. v. Ocker 
(1930), 47 T. L. R. 177. 


PART II. SECT. 1. 

sa. WheUier structnre divided into 
shops forms private market — Goods dis- 
played on pavement .] — Bombay Muni- 
CIPALITY V. Yknkanna Eijlappa (1928), 
I, L. R. 62 Bom. 780.— IND, 


PART II. SECT. 3, SUB-SECT. 1. 

36 i. Acquisition of site — Necessity for 
bye-law.h~OiTY of Edmonton v. Mac- 
DONAIA) (Alta.) (1907), 7 W. L. R. 201. 

—CAN. 


PART VII. SECT. 1, SUB-SECT. 3.— C. 

sf. Buying goods outside market .] — 
Althoujrh no market tolls are charge- 
able by an owner of a market, buyers 
can disturb, in an actionable sense, the 
market by buying outside its limits. — 
Louqhket V. Doherty, [1928] I. R. 
103.— IR. 
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Part XL— Hawkers, Pedlars, etc, 

528. AM. inno/fltion .’“'Refd. R. v. Minister of 1 531, AM. AmioMion .‘— FoUi . Edwards v. Wan- 
Health, p. Yaffe, [1930] 2 K. B. 98. | stall (1929), 46 T. L. R. 101. 


PART XUECT.l. SUB-SECT. l.~A. 

601 ii. — fyiiat ammts fo.]-R. 
V. Thornbert, [1925] 2 W. W. R. 1T6 ; 
19 Sask. L. R. 429.~CAN. 


PART XI. SECT. 1, SUB-SECT. 2.-A. 

ik. Sale aoent of compan)/-Tax 


44CaD.Crlm.Ckl94'; 19Sa8k. L. R! 
566.-CAN. 


PART XI. SECT. 1, SUB-SECT. 3. 

631 I. — ftawlcina prohMcd in 
cnlain dmls during certain hours.]— 
A municipal bye-law that “ no person 
Hball act aa a hawker or pedlar or trade 
or exhibit his wares in other such 
capacity ” In certain specified portions 
of the municipality save between the 
hours of (i a.m. k 2 p.m. is infra vm 
sect. G (3) of Ordinance 4 of 1928 
(Transvaal).— Feinbteis v. Baleta, 
11930] App. D. 319.-S. AF. 

k i. — Restridm for benefit of 
local ekpketvers,]-i county councU 
passed a bye-law providing that 
hawkers should pay a license fee of 
£5 every half-year. It was admitted 
that the fee was fixed so high to 
restrict the trade of hawkers in favour 
of that of local shopkeepers •, —field ; 
the bye-law was void for unreasonable- 
nes8.-HAMiim v. Yates, [1930] 
N. Z. L. It. 359.-N.Z. 


PART XL SECT. 2. 

1 i. — Sale of cotdromsial re- 
lioious lmb.\~K n. Stewart (1929), 
53Can.O.C.24.-CAN. 

PART XI. SECT. 3. 

q 1. — Offer of goods in erchmge. 
for trading damps-Whether sale, or 
offering for mle.l-Mt. arranged with 
various retail merchants that each 
should receive from him trading stamps 
the property in which, however, was 
to remain in him, k should pay him 
fifty cents per hundred stamps, & 
give one to each customer for every 
ten cents of cash purchases, while 
(left, should advertise the mercliants 
in certain directories & otherwise. A 
blank space wtis left in these directories 
for pasting in such stamps, & every 
customer wlio brought to deft, one of 
the directories with a fixed number of 
stamps pasted In was entitled to receive 
in exchange any article he might 
select out of an assortment of goods 
kept in stock by deft. Apart from this 
the goods were not for sale ;-HeM : 
these transactions did not constitute 
a selling or offering for sale by deft, 
within a municipal bye-law, passed 
under E. 8. 0.1891, c. 223, (30), 

(31).-R. «. Langley (1899), 31 0. R. 
29,^1 ; 20C.L.T.2.-CAN. 

t L For principals assessed 

in nmkipality—fkngh non-residerd.] 
-R. t'. Murray (1903), 24 C. L. T. 
183.-CAN. 

t ii. pQf nm-residenl 

trader— Ostensibly acting for resident 
trader, ]-B,. v. Gibb (1928), 50 Can. 
CriimCas. 366.-CAN. 


-Not company selling goods at 
premm rented for two montts.]— R; «. 

I Rouiniun General Jobbebs, Ltd., 

! [1925] 3 D. L. R. 510 ; 11926] 2 
W. W. R. 289 : 44 Can. Crirn. (^aa. 
229 1 35 Man. L, R. 57.'‘~4)AN. 

a ii. — Person pedMng bread from 
mgon.]-li v, Mackeys Bread, Ltd. 
(Ont.) (1929), 52 Can. Grim. Caa. 314.~ 
CAN. 

oi. Incase, of eommy.h- 

A CO. Incorporated under the Dominion 
Companies Act is subject to a municipal 
byo-law, enacted under statutory 
authority, which requires transient 
tiuders to take out a licAitico, where the 
real objects of the byo-law are the 
Kiisliig of revenue & regulation & it Is 
not Intended, or made, to apply to 
federally incorporated cos. specially.— 
R. V. Conttnental Salvage Corpn., 
Ltd., [1930] 2 W. W. R. 502; 54 
Cau.aC. 145; 39 Man. L. U. 70.- 
CAN. 

h 1. .]-The conviction was 

for that deft., being a transient trader, 
occupying a place of bushiess in the 
town of M., did sell certain goods, 
j wares & merchandise, contrary to a 
! byo-law :-M.* the want of an 
I allegation in the conviction that deft. 

' was a transient trader whoso name bad 
I not Ikicn duly entered on tin' assessment 
roll ter the current year was fatal— 
R.d.Caton (1888), 16 0. R.11.-CAN. 

hli. — Proof of one sak— If 0 proof 
that goods to be supplied bg person doing 
business outside muniripality.]— 11 v, 
Ogle (1910), 15 W. L. K. 325.-CAN. 



VoL XXXIV. Cases 8-56a. 


MASTER AND SERVANT. 


Part I. — The 

8. Add. Annotations: — As to (1) Consd. Tem- 
pleton V. Parkin Wm. & Co. (1929), 140 L. T. 
619. Refd. Williams v, Larsen (1928), 21 

B. W. C. C. 339. 

13. Add. Annotations Apid. Williams v. Larsen 
(1928), 21 B. W. 0. 0. 339. Consd. Templeton 
V. Parkin Wm. &; Oo. (1929), 140 L. T. 619. 

14. Add, Annotation : — Refd. Templeton v. Parkin 
Wm. & Co. (1929), 140 L. T. 619. 

15. Add. Annotations : — Consd. Roberts v. 

Gardner (1928), 21 B. W. C. C. 164; 
Templeton v. Parkin Wm. Sc Co. (1929), 140 
L. T. 619 ; Hobbs v. Royal Arsenal Co- 
operative Society (1930), 144 L. T. 10. 
Refd. Williams v. Larsen (1928), 21 B. W. 

C. C. 339. 

20. Add. Annotation : — Refd. McGee v. Muir* 
Wm. & Co. (1929), 140 L. T. 540. 

25a. .] — Where the general servant of a master 

is hired out to another for a particular employ- 
ment, & while engaged in that employment, 
causes damage to his master, the servant is 
to be deemed, for anything done in the course 
of that employment, the servant of thf 3 
hirer &* the master is entitled to recover 
from the hirer for the damage caused to him. 
— liEGGOTT (G. W.) & Son v. Noumanton 
(C. H.) Son (1928), 98 L. .T. K. B. 115 ; 110 
L. T. 224 ; 45 T, L. 11. 155, T). C. 

27. Add. Annotation: — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 680. 


Relationship. 

29. Add. Annotation : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. 0. 680. 

44. Add. Annotation : — Consd. Templeton v. 

Parkin Wm. & Co. (1929), 140 L. T. 519. 

46. Add. Annotation: — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. C. 686. 

49. Add. Annotations : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. C. 686. 
Refd. Leggott (G. W.) & Son v. Normanton 
(C. H.) & Son (1928), 98 L. J. K. B. 145. 

51. Add. Annotation : — Consd. Fisher v. Oldliam 
Corpn., [1930] 2 K. B. 364. 

52. Add. Annotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

54. Add. Annotation : — Consd. BuU v. West 

African Shipping, etc. Co., [1927] A. C. 086. 

55. Add. Annotation: — Consd. Leggott (G. W.) 
& Son V. Normanton (C. U.) & Son (1928), 
98 L. .1. K. B. 145. 

55a. Lightermen hired with lighter.] — Applts. let 
on hire to resps. a lighter manned by two 
native lightermen. The lighter was moored 
to resps.’ ship, & was used by them during 
the day in loading the ship. During the night 
the light/Oimon negligently left the lighter, 
which got adrift, &, owing to the absence of 
the lightermen, was carried out to sea, ran 
ashore, A broke up : — Held : the lightermen 
being under the orders Sc control of resps. 
during tlie night as v/ell as during the actual 


PART I. SECT. 1. 

a i. Hospital dt nurses ,] — Nyberg v. 
pRovoaT Municipal Hospital Board. 
No. 52 U, CAN. 

PART I. SECT. 2, SUB-SECT. 1.— 
A. (b). 

21 i. For “CAN.” read “SHANG- 
HAI.” 


PART I. SECT. 2, SUB-SECT. 1.— 
B. (a). 

24 vi. .] — V. Val- 

LANCE Coal & (^aktacu’, (U). & S.mitii 
Bros. & Wflson, Ltd., I 

W. W. 1{. 1S2. -CAN. 

52 ii. .1 — Hospital liable for 
the noglh^ence of nurses after uii 
operation. — Nyberg v. Provost Mum- 
eiPAL Hospital Board, ri»27] 1 

D. L. R. 909 ; [19271 S. C. K. 226.- 
CAN. 

52 Ui. .]— Pltf. entered defts.’ 

hospital for the purpose of undergoing 
an operation, &, ovirfng to the fuet that 
the regular nursing staff was not 
sufRciont t o give her the care consideivd 
necessary by her physician a spctdal 
nurse was emplo^'ed & added 
temporarily to tlu^ regular staff 
but charged to pltf. Held ; the 
special nurse so engaged was the 
employee of the hf»flpltal k not the 
mere assistant of pltf.’s physician, & 
the hospital was responsible in damages 
for negligence on h<^r part r<‘Hnltiiig 
In severe Injury to pltf. — Logan v. 
COIX3HE8TEB COUNTY HOSPITAL. [10281 
1 D. L. K. 1129 ; 60 N. S. R. 02.— 
CAN. 

52 Iv. .1 — In an action against 

an infirmary for damages for personal 


injuries pursuer averred that she 
attended the infirmary for ultra- 
violet ray treatment ; that the nurse 
in charge, who was in the employment 
of defenders, allowed her to be exposed 
to the rays for Loo long a period ; that 
she thereby sust^iincd injury ; that 
the injury was duo solely to the 
iK'gligcnco of the nurse for whom the 
defenders were responsible. She 
further averred that she had relied on 
the knowleilgo & skill of the nurse in 
applying the treatment. She did not 
av(‘r that defenders had acted negli- 
gently in the selection of their medical 
or nursing staffs, or of the apparatus 
employed. Defenders averred, & pur- 
suer did not deny, that their electrical 
depurtnicnt was in charge of, & Bux>cr- 
iutended by, a doctor, & that the 
treatment received by pursuer was 
administered by the nurse upon his 
instructions : — IMd : in the absence 
of any averment that the nm*8e or the 
doctor was professionally incompetent 
or that the apparatus was defective, 
l)urauer had failed to state a relevant 
case against the defenders, in reapect- 
that the averments disclosed that, at 
tlie time of the Injuiy, the nurse was 
not acting in a ministerial or adminis- 
trative capacity as a servant of de- 
fenders, but was exercising her pro- 
fessional care & skill, &, further, that 
she was acting under the instructions 
of a duly qualified doctor over whose 
orders the defenders had no control ; 
& action dismissed. — Lavklle v. 
Glasgow Royal Infirmary, [1930] 
S. C. 123.— SCOT. 

52 V. .] — An inmate of a 

hospital brought an action against 
certain defts., members of its Board 
of Management, for personal injuries 
sustained through the negligence of a 
nurse employed In the hospital. The 

1 


rules provided (inter alia) that nurses 
should 1)0 selected by the Board, & 
could not be dismissed by the Board on 
notice. There was no provision in the 
rules as to payment of remimeration 
to any one but the secretary of the 
hospital, & there was no evidence of 
any express contract with any member 
of the nursing staff : — Held : there 
was no evidence that the nurse was the 
servant of deft, members of the Board, 
— Atkins v. James, [1928] S. A. S. R. 
305.— AUS. 

62 vi. — — .] — In an action against 
an infirmary for damages for personal 
injuries, pm’sner averred that she 
Attended the infirmary for ultra-violet 
ray treatinent ; that the nurse in 
diarge, w'ho was in the employment of 
iofenders, allowed her to be exposed 
to the ray.s for too long a period ; 
that, she thereby sustained Injmy ; & 
that the injury was duo solely to the 
negligence of the nurse, for whom 
defenders were responsible. 8he 
further averred that she had rolled 
on the knowledge & skill of the nurse 
in applying the treatment. She did 
not aver that defenders had actcid 
negligently in the selection of their 
medical or nursing staffs, or of 
the apparatus employed. Defenders 
aveii*ed. At pursuer did not deny, 
that their electrical depaitmcut was 
in charge of, & was superintended by, 
a doctor, & tba-t the treatment received 
by pursuer was administered by the 
nui’si^ upon his instructions. The 
Second Division having dismissed the 
action as irrelevant pursuer appealed 
to the House of Lords. The House, 
with the assent of the parties, reversed 
that decision &: ordered a proof before 
answer. — Anderson (or Laatslle) v. 
Glasgow Royal Infirmary, 11931] 
S. C. 31,— SCOT. 
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loading, reaps, were responsible for tbeir 
negligence & were liable to applts. in dam- 
ages. — Bull (A. H.) & Oo. v. west African 
Shipping, etc. Co., [1927] A. 0. 686 ; 96 
L. J. P. C. 127 ; 137 L. T. 498 ; 43 T. B. B. 
648 ; 17 Asp. M. L. C. 292, P. 0. 

Annoiaiion: — FoUd* I^eggott (G. W.) & Son v, Normanton 
(a H.) & Son (1928), 98 L. J. K. B. 145. 


Part II. — Particular 

138. Add, Annotations : — Apld. Re Mackay, Re 
Rowland, Re Barry (1928), 44 T. L. R. 688. 
Retd. Birmingham Corpn. t». Labour Minister. 
Be Lee, Be Hudson (1927), 92 J. P. 17 ; Be 
Blackpool Corpn. & Barritt, etc. (1931), 95 
J. P. 103. 

155a. Police appointed by watch committee of 
borough.] — The police appointed by the 
watch committee of a borough corpn., if 
they arrest & detain a person unlawfully, 
do not act as the servante or agents of the 
corpn. so as to render that body liable to an 


66. Add. Citations ;~96 L. J. K. B. 170 ; 136 
L. T. 377. 

71. Add. Annotation: — ^Refd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 
292. 

89. Add. Annotation: — Held. Brooke v. Bool, 
[1928] 2 K. B. 678. 


Classes of Servants. 

action for false imprisonment. — Fisher v. 
Oldham Corpn., [1930] 2 K. B. 864 ; 99 
L. J.. K. B. 669 ; 143 L, T. 281 ; 94 J. P, 
132 ; 46 T. L. R. 390 ; 74 Sol. Jo. 299 ; 28 
L. G. R. 293 ; 29 Cox, O. 0. 164. 

156. Add. Annotation : — Folld. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

162. Add. Annotation: — ^Expld. & Distd. Fisher 
V. Oldham Corpn., [1930] 2 K. B. 364. 

163. Add. Annoiaiion : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


Part III. — The Contract of Service 


191. Add. Annotation : — Refd. Express Dairy Co. 

V. Jackson (1929), 99 L. J. K. B. 181. 

196. Add, Annotation : — Consd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

212a. Pitman.] — O rd. v. Burkus (1843), 1 

L. T. O. S. 35. 


230. Add. Annotation : — Refd. Marb^ v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

237. Add. Annotation : — Refd. Sagar v. Ridchalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


PART I. SECT. 3, SUB-SECT. 6.- 
A. (a). 

80. Iivmrance aoent .] — The duties of 
an a^ront of a life iusurauco society 
were stated in his contract to be to 
obtain proposals for the society, to 
collect the required premiums, & to 
arrange for proponents to be medically 
exandiied. He was paid no salary, 
but only commission which was to 
include his expenses & was allowed to 
undertake any other work provided 
it was not insurance business. The 
society had no right of supervision or 
control over the methods employed by 
the agent who was free to obtain 
proposals or not as he pleased ; — Held : 
he was not a servant of the society, 
but an independent contractor for 
whoso negligent acts the society was 
not liable. — Coix)nial Mutual Life 
Assurance Society, Ltd. v. Mac- 
donald, [1931] App. D. 412, — S. AF. 

PART 1. SECT. 3, SUB-SECT. 6.— 
A. (0). 

sa. Mining operations.] — Hasp, had 
charge of the mining operations in 
applt.’s mine. Applt. supplied the 
dynamite, the tools & accessories. 
Itesp. hired the men, paid them, con- 
trolled them. A discharged them. He 
was allowed to do the work as he 
pleased, except that be was indicated 
where the mining should take place. 
He was not in any way the subordinate 
of the CO., his whole obligation towards 
the latter consisting In supplying a 
sufficient quantity of mineral rock of a 
given size for the run of the mill. He 
was responsible In damages if he 
failed in this I'espect. He was paid 
twenty cents per wagon ; & in addition, 
applt. paid the insurance premiums 
required by the Workmen's Compensa- 
tion Board to cover accidents to resps.' 
employees ; but this was done as the 
result of an express condition of the 
agreement between reap. & applt. 
Heap, heul to deliver rock of the 


required size. The rock was loaded 
into smadi wagons & carried to the 
mill. The loading was done by means 
of a steam shovel operated by one of 
the employees of applt. oo. When 
the rock was found too largo, it was 
laid aside & it became resp.'s duty to 
reduce it to the required size. Reap., 
while performing the latter operation, 
&; while engaged in drilling a bole in 
one of the rooks, was seriously injured 
by an explosion of dynamite : — Held : 
reap, was an independent contractor, — 
Quebec Asbestos Coiu»n. v. Couture, 
[1929] 3 D. L. R. 601 ; S. C. R. 166.— 
CAN. 

PART I. SECT, 3, SUB-SECT. 6.— 
A. (d). 

90 11. .1 — Phelan v. Main Roads 

Board (1927). 30 W. A. L. R. IG.— 
AUS. 

8b. Power to veto employment & to 
insist on dismissal of any employee. J — 
Held : in the circumstances, a brusher, 
engaged by a colliery oo. to drive a 
stonemlne in one of their pits at a 
fathomage rate, & permitted by the 
contract to engage two miners to assist 
him in the work, was a servant. Sc not 
an independent contractor, — P ark v. 
Wilsons & (3lyde Coal Co., Hao- 
OERTT V. WlIAONS Sc CLYDE COAL CO., 
[1928] S. c. 121 ; am-f [1929] S. C. 38, 
H. L. — SCOT. 

PART II. SECT. 9. 

80. Inspector appointed under Noxious 
Weeds A cf,]— where a municipality 
appoints an officer to perform a public 
service in which the corpn. has no 
special Interest, & from which it doiives 
no special benefit In its corporate 
capacity, such officer is not the servant 
or agent of the municipality, 8c, there- 
fore, it is not liable for bis negligence 
In the performance of his duties. — 
Mead v. Marquis Rural Muntci- 
PALiTY, (1928) 2 D. L. R. 524 ; [1928] 
1 W. W. R. 766.— CAN. 


PART n. SECT. 10. 

8X. Representative before Liquor 
Board .] — The relationship between deft, 
brewery co. & pltf., who was deft.'8 
i*epresontativo before the Liquor Board 
of Saskatohovran & who was remuner- 
ated by a commission on beor sold 
through him to the Board, held to bo 
that of master Sc servant Sc not that of 
principal & agent. — Bole v. Pelis- 
siER’s, Ltd., [1931] 1 D. L. R. 483; 
11930] 3 W. W. R. 510 ; 2,5 S. L. R. 
210.— CAN. 

PART III. SECT. 6, SUB-SBOT. 2.— B. 

237 i. To prove usage — Where usage 
universal.] — A custom cannot be read 
Into a written contract of service unless 
It is BO universal that no workman 
could be supposed to have entered 
into the service without looking to 
It as part of the contract, Sc even TOcre 
because of their generality or univor- 
sality certain rights may fairly be 
said to constitute a custom there 
can bo no justification for presuming 
that a workman who did not in fact 
know of them entered Into his hiring 
having them in mind, — Y oung v. 
Canadian NoirruERN Ry. Co^ [1929] 
4 D. L. R. 452 ; 2 W. W. R. 885 ; 
38 Man. L. R. 283 : cdfd.. [1031] 1 
W. W. R. 49 ; 1 D. L. R. 645, P. 0.— 
CAN, 

8d. To prove value of services ,] — In 
an action brought on a quantum meruit 
for work done Sc services rendered 
evidence was given of an asreoment, 
not in writing, whereby deft, agreed 
to pay a certain weekly salary Sc also 
a sum of £200 at the end of two years. 
It was also proved that deft, bad paid 
the weekly salary but had refused to 
pay tho sum of £200 : — Held : although 
The parol agreement was one to which 
Stat. Frauds was applicable. It was 
nevertheless admissible as evidence of 
the value of pltf.'s servioes. — Ward 
r. Griffiths Bros., I/td. (192^, 28 
S. R. N. S. W, 425 ; 45 N. 8. W. W. N. 
130.— AUS. 



VoLXXZIV.-lIaster and Servant Cases 244a-470a. 


24to. Eixiott V . Hxtntbr (1900), 128 

T. Jo. 196. 

252. Add, Annotaiiona : — Consd. Marb4 v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 


K. B. 980. Apprvd. Herbert Clayton & Jack 
Waller, Ltd. v. Oliver, [1930] A. C. 209. 

252. After this case add : — 

!, further. Theatres, Vol. 
XLIl., p. 910, Nos. 68 et seq, & Supp. 


Part IV. — Duration and 

262. Add. Annotation : — Dlstd. MUsted v. Hamp & 
Ross & Glendizming (1927), 71 Sol. Jo. 
846. 

262a. -.] — Pltfs. agreed to employ deft., 

_ - deft, amed to serve pltfs., for three years 
& thereafter from year to year subject to 
three months’ notice by pltfs. Deft, was to 
devote the whole of his time to the business : 
— Held: the agreement was wholly one- 
sided & unenforceable. — ^Milsted (W. H.) A 
Son, Ltd. v, Hamp & Ross &; Glendinning, 
Ltd. (1927), 71 Sol. Jo. 845. 

296. After this case add : — 

“ See, also, Nos. 387, 388, pos/.” 

387. Add. Annotation : — Distd. Jacks Wm. So Co. 
V. Palmers Shipbuilding & Iron Co. (1928), 
98 L. J. K. B. §66. 

388. Add. Annotation : — Folld. Jacks Wm. So Co. 
V. Palmers Shipbuilding So Iron Co. (1928), 
98 L. J. K. B. 366. 

396. Add. Annotation : — Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 

396a. .] — In actions by the captain 

& by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circulars dealing with the age 
at which officers must retire, their rights to 
pension, So their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers ; — 
Held : the contract of employment was 
determinable by either party at any time on 
reasonable notice, So in the case of the chief 
officer reasonable length of notice would have 
been 12 months, So he was entitled to judg- 


Termination of Contract 

raent for 12 months’ salary. In the case of 
the captain the action was dismissed. — 
Savage v. British India Steam Naviga- 
tion Co., Ltd., Power v. British India 
Steam Navigation Co., Lii>. (1930), 46 
T. L. R. 294. 

896b. Chief officer.] — Savage v. 

British India Steam Navigation Co., 
Ltd., Power v. British India Steam 
Navigation Co., Ltd., No. 39Ca, ante. 

414a. Chief officer.]— Savage v. British India 
Steam Navigation Co., Ltd., Power v. 
British India Steam Navigation Co., Ltd., 
No. 396a, ante. 

414b. Tutor.] — The ct. held that in the circum- 
stances pltf., a private tutor, was entitled 
to. three months* salary in lieu of notice. — 
Wilson v. Ucelli (1929), 45 T. L. R. 395. 
444a. Written notice required — Agreement for 
verbal notice.] — A wTitten contract for 
service which requires a written notice on 
either side before it can be terminated, can 
be teiminated by word of mouth by mutual 
agi'eement. — Latchford Premier Cinema, 
Lid. V. Ennion So Paterson, [1931] 2 Ch. 
409 ; 100 L. J. Ch. 397 ; 145 L. T. 672 ; 47 

T. L. R. 595. 

453. Add. Annotation : — Refd. Brown v. Dagenham 

U. D. C., [1929] 1 K. B. 737. 

463. Add. Annotations : — As to (2) Apprvd. 
Bouzourou v. Ottoman Bank, [1930] A. C. 
271. Apld. Ottoman Bank v. Chakarian, 
[1930] A. C. 277. 

470a. Order relating to place of work.] — 

An order by a master to his servant to remain 
in a place within the area of his employment 
is a lawful order unless it involves imme- 
diately threatening danger by violence or 
disease to the person of the servant. 


PART IV. SECT. 1, SUB-SECT. 3.— A. 

nj I, ,] — Applt. outered 

Into pltf. *8 service at a weekly re- 
muneration of £7 per week as fore- 
man of a paoking-sned. Nothing was 
said as to the period of service, hut 
applt. had Inquired by telegram 
whether the position was permanent 
or seasonal. So a telegram was sent by 
resp. Informing him that tho position 
was permanent : — Held : the period 
of service waa weekly. — T tbrs e. 
Babasbba PAOKiNa Co„ Ltd., [1930] 
S. A. S. H. 123.— AUS. 

PART IV. SECT. 2, SUB-SECT. 1. 

s6. Termination hy servant — Induced 
by fraudulent mUreprtsenlaiion of 
masfer. ]— Malcolm v. wkstkrn Cana- 
dian Magic Silvsr Black Fox So 
Fur Co. (B. C.), [1929] 4 D. L. R. 580, 
—CAN. 


PART IV. SECT. 2. SUB-SECT. 10.— 
B. (b) (i). 


898 V. 
Barbstt do., 
69 O. L. K. i 


-.1 — ^Mbssbr V. 
I 1 D. L. R. 284 : 


PART IV. SECT. 2, SUB-SECT. 10 
B. (0) ii. 

421 ii. .] — ^Whore a con- 

tract of employment is for a definite 
time, & tho employee is dismissed 
without cause, ho may at once com- 
mence action for tho bi*oach of contract. 
Tho measure of damages is tlie actual 
loss sustained ; the amount of damages 
may be much less than the wages for 
the unexpired period, depending upon 
pltf.'s success in obtaining equally 
good employment elsewhere. In tho 
ease of menial servante, however, usage 
has established the right to dismiss at 
any time by giving a month’s notioo, 
or a month’s wages in lieu of notice. 
A farm hand is a menial servant within 
the meaning of this rule. — Peidl v. 
Bonas, imi] I W. W. R. 22.5 ; 2 
D. L. R; 362.— CAN. 

421 lii. .1 — (1) In an action 

for damages for wron^ul dismissal, 
deft, having agreed in writing to employ 
pltf. for one year “ to operate So 
manage *’ deft.'s farm ; — HeW : pltf. 
\vas not a menial servant entitled only 
to one month’s notioo or one month’s 
wa^ in lieu thereof. 

(2) The agreement also provided 


that pltf, should hare tho use of one 
cow & bo entitled to all the eggs “ from 
the poultry owned by the employer ” 
during said term. Deft, owned only 
one cow Sc it ceased giving milk shortly 
after pltf. was dismissed : — Held : tho 
provision should be construed with 
regard to this fact. Sc therefore, pltf. 
was not entltJod to recover au allow- 
ance for milk for tho mie^mirod portion 
of the term. — L ittle r. Laing, [1932] 
1 W. W, R. 210.— CAN. 

PART IV. SECT. 2, SUB-SECT. 10.-— D. 

p 1. .] — A notice served on 

Apr. 4 to take effect on May 3 is not 
30 days’ notice. — Pierce v. Mylor 
School DiaTRicT, (1929J 3 D. L. R. 
49 ; 1 W. W. R. 223 ; 23 S. L. R. 
365.— CAN. 

PART IV. SECT. 2, SUB-SECT. 11.— 
A. (a). 

I i. .] — Where the dismissal of 

an employee is for cause, he is not 
entitled to any notice. — V aillanoourt 
V. R., [1927] kxch. C. R. 21.— CAN. 

t ii, .]— Rose v. Willards 

CllOOOLATBSB, LTD. (Mcm.), [1927] 2 

D. L. R. 461.— CAN. 



Cases 470a— 666c. English and Empire 

Applt., a Christian Turkish subject in the 
employment of resp. bank, was ordered by 
them to be transferred from their Stamboul 
brajich to their branch at Mersina, a distant 
place in Turkish Asia Minor. He refused 
to go on the grounds : (a) that Mersina was 
not within the area of his omploynient ; 
(b) that the order was unreasonable in the 
view of his ignorance of Turkish, & the 
hostile attitude of the Turkish civil authori- 
ties to him. He was thereupon dismissed 
without notice, & brought an action for 
wrongful dismissal ; — Held : (1) on the facts, 
Mersina was within the area, of applt. ’s em- ^ 
ployment, & (2) as he did not suggest that | 
compliance with the order would involve 
him in personal danger, the order was lawful 
& his disobedience to it a faute f/rave which 
under the contract justified his dismissal. — 
Bouzourou V, Ottoman Bank, [1030] A. C. 
271 ; 99 L. J. P. C. 106 ; 142 L. T. 636, P. C. 

470b. .] — Respt, an Armenian & a 

Turkish subject, was in the permanent 
employment of applt. bank. In 1922, while 
employed at their Smyrna branch, he was 
sent on business of the bank to the head 
ofllce at Constantinople, & was given tem- 
porary employment there. He informed 
applts. that his life was in danger in Con- | 
stantinople from the Turkish authorities, | 
asked to be transferred to a branch outside j 
Turkey, That being refused he fled from \ 
Constantinople. He was dismissed without j 
notice, & brought an action for wrongful ! 
dismissal : — Held : as the evidence estab- j 
lished that resp.’s personal safety was in j 
real danger in Constantinople, his flight was 
not a favte grave entitling applts. under the 
contract to dismiss him ; & as his disability 
to perform his contract, whether in Con- 
stantinople or elsewhere, could not at the 
date of his dismissal be regarded as perma- 
nent, his offer to serve outside Turkey 
entitled him to maintain the action. — i 
Ottoman Bank v, Chakarian, [1930] A. C. j 
277 ; 99 L. J. P. C. 97 ; 142 L. T. 466, P. C. ; 

481a. By violence or disease.] — Bouzouuou | 

V. Ottoman Bank, No. 470a, ante. | 

481b. .] — Ottoman Bank v. Chakarian, No. { 

470b, ante. ! 

491a. What amounts to.] — Van Weyenbergh 
(E.) V. British Acetate Silk Corpn., T/td. 
(1930), 74 Sol. Jo. 90. 

602. Add. Annotatio 7 is : — As to (1) Refd, Harrods, 
Ltd. V. Lemon, [1931] 2 K. B. 157. As 
to (2) Consd. Ramsden v. David Sharralt & 
Sons, Ltd. (1930), 35 Com. Cas. 314 . GeyuraHy, 
Refd* A.-Ct. V. Goddard (1929), 98 L. J. K. B. 
743. 

606. Add. Annotations : — Consd. Ramsden v. 
David Sharratt & Sons, I^td. (1930), 35 Com. 
Cas. 314. Refd. Bell v. J>ever Bros., J.td. 
(1931), 146 L. T. 258. 


Digest Supplement. 

509. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. D. C. (1929), 140 L. T. 015. 

530a. JDrlving motor car , to common danger.] — 
Pltf., a commercial traveller, was employed 
by defts. under an agreement which provided 
that pltf. was to use a motor car for the 
carriage of samples. Pltf. was convicted 
of driving the car to the common danger & 
was fined, & his driving licence was sus- 
pended for three months. Defts. terminated 
plif.’s employment, on the ground that these 
facts constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 
defts. also pleaded that, before the agreement 
was made^ pltf. ought to have informed them 
that he had previously been convicted of being 
drunk when in charge of a motor car & been 
sentenced to imprisonment for driving it in 
a manner dangerous to the public : — Held : 

(1 ) there was no obligation on pltf. to disclose 
liis previous conviction for a motoring offence ; 

(2) the conviction during the currency of the 
agreement, even although pltf.’s licence was 
suspended, was not a ground for terminating 
the agreement, as pltf. could have got some- 
one to drive the car. — H ands v. Simpson, 
Fawcett & Co., Ltd. (1928), 44 T. L. R. 296 ; 
72 Sol. Jo. 138. 

565. Add. Annotations: — Apld. Hands v. Simpson, 
Fawcett & Co. (1928), 41 T. T^. R. 295. Refd. 
Bell r. Lever Bros., Lid. (1931 ), 140 I.. T. 258. 

565a. What are material facts — Employment of 
commercial traveller — Not previous con- 
viction for motoring offence.] — Hands v. 
Simpson, Fawcett Sc Co., Ltd., No. 630a, 
ante. 

565b. Omission to disclose past misconduct.] ~ 

Healey v. Soci^tii: Anonyme Fbancaisk 
Rubasttc, No. 506, ayde, 

505c, .] — It is said that there is a cr)ntraetual 

duty of the ser^'ant to disclose his past faults. 
1 agree that the duty in the servant to protect 
his master’s propeiiy may involve the duty 
to report, a f ellow'-servant whom he kno\vs to 
bo wrongfully dealing with that proper!, y. 
The servant owes a duty not to steal, but 
w’^hen he has stolen is there superadded a 
duty to confess that he has stolen ? I am 
satisfied that to imply such a duty would bo 
a departure from the well-established usage 
of mankind S: would be to create obligations 
entirely outside the’ normal contemplation 
of the parties concjerned. If a man agrees 
to raise his butler’s wages, must the butler 
disclose that two years previously he re- 
ceived a secret commission from the wine 
merchant ; &, if the master disoovei's it, can 
he, witliout dismissal or after the servant has 
left, avoid the agreement for the increase in 
salary Sc recover back the extra wages paid ? 
If he ^ves his cook a month’s wages in lieu 
of notice can he, on disco veilng that the cook 
has been pilfering the tea Sc sugar, claim the 
return of the month’s wages ? I think not. 
He takes the risk ; if he wishes to protect 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) iv. 

k 1. Onus of proof .] — Whore in 

an aotion lor damages for wrongful 
tiismififfal It waa shown that pltf. was 
summatlly dlBiulsHcd cm acc.ount of 
conduct which was primd fnrie dis- 
honest : the onus then lav 

upon pltf. (jf proving that such CMm- 
duct was not, in fact, dishonf^st.— 
McKay v. NiUtnoo, N. L. \i. 


2<U.— S. AF, 

PART IV. SECT. 2. SUB-SECT. 11.— 
A. (g) vii. 

648 II. .1 — A native servant 

addressed a remark of a grossly 
insolent & insulting nature to one of 
his employer’s customers, a European. 

1 In the presence of a gang of native 
I follow servants ; — Held: the master 
1 was justified in summarily 


him, & was not liable for salary for the 
unexpIred portion of the mouth. — 
Gogi V . Wilson & Collins (1927), 48 
N. L. R. 21.—S. AF. 

PART IV. SECT. 2, SUB-SECT. 11.- 
A. (j). 

666 V. .] — Lucas v. 

f^KMiBB Motors, Ltd., 119281 4 
I). L. R. 526 ; L1928] 3 W. W. R. 192. 
—CAN. 



VoL 

himself he can question his seiTant, & will | 
then be protected by the truth or untruth ' 
of the answer (Lord Atkin). — Bell r. Leveh 
Bkos., Ltd., [1932] A. C. 161 ; 101 L. J. 
K. B. 129 ; 146 L. T. 258 ; 48 T. L. 11. 133 ; 
76 Sol. Jo. 50 ; 37 Com. Cas. 98, H. L. 

594. Add the following paragraph : — 

Another replication to the same plea 
alleged that pltf. was an African & a negro, 
& that negroes were enslaved in divers 
States of the United States of America, & 
bought & sold as slaves by the citizens of the 
same States ; that the captain of the C., 


—Master and Servant Cases 565&— 711a. 

before pltf. deserted, threatened to sell him 
as a slave to certain citizens of the United 
States ; that San Francisco is in one of the 
said United States, to wit California; & 
pltf. had just & reasonable grounds for 
believing & did believe, that, on the arrival 
of the C. at San Fi’ancisco, the captain was 
about to carry his threat into execution ; <fc 
thereupon pltf., in order to prevent the 
captain from selling him as a slave, deserted 
the C. : — Held : on demuiTer, a bad replica- 
tion, as not showing tliat California was a 
State in which pltf. could be sold as a slave. 


Part V. — Remuneration. 


616. Add. Amwtaiion : — -Apld. Hillas & Co. v. 

Arcos, Ltd. (1931), 36 Com. Cas. 353. 

628. Add. Annotations : — Dlstd. Stevens v. Hamp- 
stead Borough Council, [1929] 2 Ch. 239. 
Refd. Dennerley t;. Prestwich U. D. C. (1929), 

141 L. T. 602. 

628a. .]— Adams v. Liver- 

pool CoRPN. (1927), 137 L. T. 396 ; 91 J. P. 
106 ; 25 L. G. R. 369, C. A. 

Annotatiom: — Folld. Kelsey v. Birmingham Coppn. (1927), 92 
J. P. 12 ; Stovons v. Hampstead Borough Council, [1929] 
2 Ch. 239. 

628b. .] — Kelsey v. Bir- 

mingham CoRPN. (1927), 92 J. P. 12. 

628c. War bonus not included — 

Contract to pay full regular pay.”] — ^A 

borough council passed a resolution that all 
employees volunteering for military service 
during the war should be paid “ full regular 
pay,” less allowances by the Govt., & their 
positions sliould be kept open untU their 
return. Pltf. enlisted in Nov. 1914, & served 
till July, 1919. Between those dates several 
increments of pay war bonuses were 
aw'arded to the couricirs employees : — Held : 
the ” full regular pay ” was the pay he had 
been receiving down to the date of enlist- 
ment & did not include any increases or 
bonuses. — Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239 ; 98 L. J. Ch. 289 ; 

142 L. T. 229; 45 T. L. R, 430; 93 J. P. Jo. 
285 ; 27 L. G. R. 690. 


629. Add. Annotations: — Dlstd. Adams v. Liver- 
pool Corpn. (1927), 137 L. T. 390. Apld. 
Aylott V. West Ham Corpn., [1927] 1 Ch. 30. 
Dlstd. Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239. 

630. Add. Annotations : — Apld. Adams v. Liverpool 
Corpn. (1927), 137 L. T. 396. Polld. Stevens 
V. Hampstead Borough Council, [1929] 2 
Qx. 239. 

640a. What amounts to “ sickness ” — Accident.]-— 

Held : a clause in a wages agre^ement pro- 
viding for payment of wages during periods 
of sickness ” was applicable to a period when 
a man was incapacitated by an accident. — 
MAiiONKY V. St. Helens Industrial Co- 
oper atito Society, Ltd. (1932), 49 T. L. R. 
22, C. A. 

644. Add. Annotation : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

649. Add. Annntatmis : — to (1) Refd. Eshelby 
V. P'ederated European Bank, Ltd., [1932] 
1 K. B. 423. Generally, Refd. Pockney v. 
Atkinson (1929), 142 L. T. 135. 

700. Add. Anyiotaiion : — Refd. Brown v. Dagen- 
ham U. D. 0„ [1929] 1 K. B. 737. 

701. Add. Annotations : — Refd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737 ; Fisher v. 
Oldham Corpn., [1930] 2 K. B. 364. 

711a. Agreement to pay commission — Onus of 
proof.] — Hart v. Bennett Co. (1928), 72 
Sol. Jo. 285. 


PART V. SECT. 2, SUB-SECT. 1. -C. 

q i, ** Net profile Right of 

employer to deduct had. debts.]— ’MxH’ 
WOOD V. Canadian Cuedit Corpn., 
11930] 3 D. L. li. 710.— CAN. 


PART V. SECT. 2, SUB-SECT. 1. - 
D. (b). 

637 vii. Hfjnbkjnku v. 

KlNZEt. 11931] 2 W. W. II. 0:U). -CAN. 


PART V. SECT. 2, SUB-SECT. l.—G. 

e48 Vi. .] — A farm laboiirer, 

hired for the season at so muoh per 
month, Is entitled to payment of oia 
wages at the end of each month, unless 
the contract provides to the contrary. — 
Cowan v. Ewler, [1927] 2 D. L. R. 


713; [1927] 1 W. W. R. 770; 3C 
Man. L. R. 464,— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

sd. Deduction — Asscssimnts under 
Workmen*,*! Compensution Act.] — An 
agreement between a workman Sc his 
employer that the latter may deduct 
from the former’s wages assessments 
payable by the employer under Pai*t 1. 
of Workmen's Compensation Aet, 
R.S.B.C., 1924, is illegal, except with 
re8j)oct to deductions for medical aid. — 
MrALLTSTKK V. Bell Lumber & Pole 
(V)., Ltd,. I1U3J] 3 W. W. R. 767 ; 
[1932] I I). L. R. 802.— CAN. 

PART V. SECT. 2, SUB-SECT. 6.— 
A. (b). 

0 i. .] — An Infant, 


who has become emancipated from the 
control of his father, is entitled to 
recover wages earned by him by work- 
ing for a stranger, even though he 
agreed, at the time of the hiring, that 
his wages should be credited on a 
debt due from his lather to his 
employer. — L ezetc t>. Methkral 
(S ask.), [1927] 1 W. W. R. 990.— CAN. 

sf. Against whom maintainaltle — 
Merchant supplying planter — Wetges of 
planter* 8 servnwfA.] — Dooley v. Burke 
& Hackett (1819), 1 Ntld. L. R. 190.— 
NFLD. 

PART V. SECT. 2, SUB-SECT, 6.— 
A. (c). 

•j. Want of notice — Of shipping of 
servant — 21 Viet, n. 9.] — GOPF v. 
Barron (1859), 4 Nfld. L. R. 286.— 
NFLD. 



Cases 782—832. 


English and Empire Digest Supplement. 


Part VI. — Breach of Contract and Remedies Therefor, 


782. Add* Annotations : — Refd. Guy-Pell v. Foster^ 
[1930] 2 Ch. 169 ; Huntoon Co. v, Kolynos 
(Incorporated), [1030] 1 Ch. 528. 

782a. Failure to obtain permit— Employment of 
alien.]— Baranowski v. Einsteins Electro- 
Chemical Process, I/td., Baranowski v. 
Einsteins Electro-Chemical Process, I/td. 
(CoNSOiJDATED) (1931), 76 Sol. Jo. 247 

789. Add* Annotations : — Consd. Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. Apld. 
Re Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. 

789a, .]— -By a written agreement pltf. 

was appointed managing director of deft. co. 
for five years at a certain salary. Before 
the expiration of the five years a resolution, 
which was supported by pltf., was duly 
passed for the voluntary winding up of the 
co. as by reason of its liabilities it could not 
continue its business. In an action by pltf. 
claiming damages for breach of the agree- 
ment to employ him for five years : — Held : 
a term could not be implied in the agreement 
that if the co. went into voluntary liquida- 
tion with the assent or approval of pltf. he 
should lose all right to recover damages for 
the breach of the agreement, & that he was 
entitled to damages for that breach. — 
Fowler v* Commercial Timber Co., Ltd., 
[1930] 2 K. B. 1 ; 99 L. J. K. B. 529 ; 143 
L. T. 391, C. A. 

739b. — -•] — Re Gramophone Records, 

I/TD. (1930), 69 L. Jo. 201 ; 169 L. T. Jo. 193 ; 
[1930] W. N. 42. 

759. Add. Annotation : — ^Refd. Huntoon Co. v* 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

762. Add. Anriotations : — Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169 ; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 628. 

769a. Meaning of ‘*year to year."^ — 

Applt. was by an agreement of service 
appointed by the resps. as a London manager 
for a period of six months from Dec. 1, 1928, 
at a named salary subject to renewal, & by 
clause 6 of the agreement it was provided 
that if at the expiration of six calendar 
months the governing director on behalf of 


the oo. should in his sole Sc absolute discretion 
think fit the engagement of applt. should 
continue from year to year, & by sub- 
clause (c) it was provided that in the event 
of the agreement being extended the co. 
should as soon as practicable appoint applt. 
to be a director of the co. The six months 
from Dec. 1, 1928, would expire on May 31, 
1929. Applt. was not appointed a director, 
& at the end of a year from the time ^hen the 
six months expired the co., by their letter 
dated May 29, 1930, gave him six months’ 
notice to terminate the agreement, whereupon 
applt. brought an action claiming damages, 
& the matter went to arbn. : — Held : (1) the 
“ year to year ” period began at the end of 
the trial period, i*e* at the end of the six 
months, when the governing director 
exercised his option & that the applt. was 
therefore entitled to one yearns loss of salary ; 
& there were no materials on which any 
damages could be awarded for loss of salary 
as a director ; (2) applt. was not entitled to 
recover damages for loss of prestige &/or 
publicity. — Re Golomb & Porter (William) 
Sc Co., Ltd.’s Arbitration (1931), 144 L. T. 
583, C. A. 

771a. Damages for loss or prestige or 

publicity.] — Re Golomb Sc Porter (Wiujam) 
Sc Co.’s Arbitration No. 769a, ante* 

782. Add, Annotation : — Refd. Brown v* Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 

788. Add* Annotations: — Consd. Marbd r. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Refd. Re Golomb Sc Porter Sc 
Co.’s Arbn. (1931), 144 L. T. 683. 

790. Add* Annotations: — Consd. Re Golomb Sc 
Porter & Co.’s Arbn. (1931), 144 L. T. 683. 
Refd. Marb4 v* George Edwardes (Daly’s 
Theatre) (1927), 43 T. L. R. 460. 

798. Add* Annotation : — Consd. Savage v. British 
India Steam Navigation Co., Power v* Same 
(1930), 46 T. L. R. 294. 

881. Add* Annotation : — Consd. Sagar v. Ride- 
halgh Sc Son, Ltd., [1931] 1 Ch. 310. 

882. Add. Annotation : — Refd. Sagar v* Ridelialgh 
Sc Son, Ltd., [1931] I Ch. 310. 


PART VI. SECT. 1, SUB-SECT. 2. 

n i. Whether Woffes Aftrcemeni 

part of contract.] — Applt. was verbally 
engaged in 1920 by roHps., a railway 
CO., afl a machinist in their shops at the 
“ going rate *’ of wages. In 1927 he 
recelvtid notice of dismissal on the 
groimd of reduction of stall. Ho sued 
for wrongful dismissal, contending that 
a written agreement, entered Into by 
resps. with a labour organisation k 
called Wages Agreement No. 4, formed 
part, of his contract of employment, & 
that under it resps. could not dismiss 
him upon a reduction of staff, as they 
had retalTK'd men junior to him. The 
agrooincnt had been applied to applt., 
who was not a member of the organisa- 
tion, as to the amotmt of his wages, the 


notice given him, & iu other respects ; 
resps. stated at the trial that they had 
applied the agreement to aD the men 
employed In their shops : — Udd : 
Wage Agreement No. 4 did not form 
part of the contract for the employ- 
ment of applt., the fact that reaps, had 
applied it to him being equally con- 
sistent with the view that they had 
done so as a matter of policy. Further, 
that having regard to the terms & 
nature of the agreement it did not by 
itself constitute a contract between 
any individual employee k his em- 
ployer ; observanoo of its terms by an 
employer could not be enforced by 
action even by the oimnisation, hut 
only by calliog a strike. — Young v. 
Canadian Northern Ry. Co., [1031] 
A. C. 83 ; 100 L. J. P. C. 51 ; 144 
L. T. 255. P. C.— CAN. 


sm. Failure to eend out traveller — 
liemuneration thereby reduced .] — Erson 
V. Gaults, Ltd., [1930] 1 W. W. R. 
905 ; 2 D. L. R. 999 : 38 Man. L. R. 
013 ; rcosg., [1930] 1 D.L.R. 644.-~OAN. 


PART VI. SECT. 8, SUB-SECT. 2.— 
B. (0) m. 

798 Hi. ,1 — Where a con- 

tract of employment pro rides that 
either party may terminate Jt on 
notice given at a certain time the 
servant can recover as damages for 
wrongful dismissal only the equivalent 
of the amount of wages agreed on for 
the period so provided, i.e., where 
30 days’ notice fs provided for he can 
recover only 30 days’ wages. — Pierce 
r, Mylob School District, [1929J 
3 D. L. R, 49 ; 1 W. W. R. 223 ; 23 
S. L. R. 365.-~CAN. 



VoL XXXIV.-Masier and Semat Cases 880-972. 


Part VII. — Duties and Liabilities of Master. 

880. Add. Annotation : — ^Refd. James v. British General Insce., [1927] 2 K. B. 811. 


Part VIII. — Duties and 

890. Add. Citations -96 L. J. K. B. 162; 130 
L. T. 271. 

896. Add. Annotation : — Refd. Re A Debtor (No* 
229 of 1927), [1927] 2 Oh. 367. 

908. Add. Annotations: — As to (1) Refd. Harrods, 
Ltd. V. Lemon, [1931] 2 K. B. 167. As 
to (2) Consd. A.-G. v. Goddard (1929), 98 
L. J. K. B. 743. Generally^ Refd. Bamsden 
V. David Sherratt & Sons, Ltd. (1930), 36 
Com. Gas. 314. 

927. Add. Annotation : — ^Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 

928. Add. Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 

934a. • Use distinguished from disclosure.] 

— The first of the two clauses upon which this 
action is brought is a covenant not to com- 
municate or divulge information as to the 
customers or affairs of pltfs. acquired by deft, 
whilst in their employment ; that is, it is a 
covenant against certain definite overt acts. 
The statement of claim, however, asked for 
an injunction not merely against such acts 


Liabilities of Servant. 

as were expressly mentioned in the first 
clause, but further against using such infor- 
mation acquired by deft., & so on, which 
would include, I suppose, making tise even 
in deft. *8 own mind, possibly unconsciously, 
without divulging any fact to another person. 
No such injunction as this against using 
information could or ought to be granted 
unless there were an express agreement in 
terms to that effect, that is, against using 
such information, which there is not here, 
even if such an injunction could then be 
granted (Joyce, J.). — ^Hebbert Morris, 
Ltd. V. Saxblby, [1916] 2 Ch. 67; 84 
L. J. Ch. 621 ; 112 L. T. 364 ; 31 T, L. R. 
370 ; 69 Sol. Jo. 412, C. A. ; on appeal, 
[1916] 1 A. C. 688, H. L. 

Annotation : — Folld. United Indigo Chemical Co. v. Robinson 
(1931). 49 R. P. C. 178. 

984b. -.] — ^United Indigo Chemical 

Co., Ltd. v. Robinson (1931), 49 R. P. C. 
178. 

938. Add. Annotation : — ^Refd. Boome v. Wicker, 
[1927] 1 Ch. 667. 

941. Add. Annotation : — Refd. Putsman v. Taylor* 
[1927] 1 K. B. 637. 


Part IX. — Liability of Master to Third Persons. 

962a. Authority to sell.] — Senior v. Wolmer civil matters only. — R. v. Lever (1746), 

(1623), Beni. 132 ; 73 B. R. 990 ; sitb nom. Barnes, 34 ; 94 B. R. 793. 

Seignior & Wolmer*s Case, Godb. 360. 971. Add, Annotation : — Refd. Fanton v. Denville, 

966. Add. Annotation : — Refd. Bull v. West African [1932] 2 K. B. 309. 

Shipping, etc. Co., [1927] A. C. 686. 972. Add. Annotation: — As to (1) Refd. Fanton 

970a. .] — Respondeat superior extends to v. Denville, [1932] 2 K. B. 309. 


PART VII. SECT. 1. 


tk. Comiract to supply medical attm- 
Hon — Esieni of liability.] — Pltf., who 
was an employee of deft, co., brought 
this action against the co. upon a 
contract whereby it agreed to furnish 
him with medical & suigical treatment 
in case of illness, in consideration of 
moneys deducted from time to time 
from his monthly salary. Falling ill, 
he was treated in the company’s 
hospital by physicians Sc surgeons 
employed by the co. He asserted 
breach of contract In that ho had not 
been skilfully Sc properly treated : — 
Held: the co. haying exercised due 
care Sc skill in selecting its medical 
staff, had done all It undertook to do 
Sc was not to be regarded as warrant- 
ing that in all details of treatment the 
physicians & surgeons selected would 
exercise reasonable care & skill, Sc the 
action was dismissed. — Jarvis v. 
INTBRNATIONAL NICKEL CO., fl929J 2 
D. L. R. 842 ; 63 O. L. R. 564.— CAN. 


tl, No liability for neoligence of 

doctor .] — ^Whero an employer oontraots 
with a properly qualified physician to 
furnish medical services to his em- 
ployees, payment therefor being 
provided for by periodical deductions 
from their pay, the employer Is not 
liable in damans to an employee who 
cohtraoted anmfeotious disease as the 


result of the negligence of tho physician 
In not diagnosing as such disease a 
disease which was prevalent among the 
employees. — Hamilton v. Phoenix 
Lumber Co., Ltd., & Bunn. fl931] 1 
W. W. R. 43; 1 D. L. R. 777 ; 25 
Alta. L. R. 166.— CAN. 

PART VIIL SECT. 2, SUB-SECT. 1. 

923 Ui. .] — An employee, 

after leaving his employment, may use 
mentally -stored knowledge of processes, 
details of management & particulars 
t»f customers, which have been obtained 
by him in tho course, & as a necessary 
consequence, of hla employment, but 
may not use knowledge, details or 
pattioulars possessed by him in an 
objective form, e.p., written particulars. 
— Ormonoids Roofing & Asphalts, 
Ltd. V. BmTMENOiDS, Ltd. (1931), 31 
S. R. N. S. W. 347 ; 48 N. S. W. W. N. 
66.— AUS. 

PART DC, SECT. 3, SUB-SECT. 1. 

964 II. .] — Anderson v. 

Royer. (19281 3 D. L. R. 248.— CAN. 

964 iU. .1 — A master is 

liable for the conduct of his servant 
whom he selects Sc puts In his place 
to discharge the duty he has under- 
taken, Sc this law is applicable in a case 
of bailment. The conduct of the 
servant is then the conduct of the 


master, & the master is liable to the 
bailor. — Van Orel v. Warrington, 
[19291 1 D. L. R. 94 ; 63 O. L. R. 143. 
—CAN. 

PART IX. SECT. 8, SUB-SECT. 4.— A. 

981 xxi. .J— Estate Van Dbr 

Byl V. SwANEPOBL, (1927 J App. D. 
141.— S. AF. 

981 xxii. Burris v. Dart- 

mouth Town (1927), 69 N. S. R. 227. — 
CAN. 

981 xxill. Doff shot by sernaTtf .] — 

SwABEY V. Palmer (1869), (1900-1911) 
1 Can. Dig. 51.— CAN* 

981 xxlv. .] — Whore a co hold- 
ing a miner’s prospecting licence sent 
employees into the wilderness to 
prospect for it under conditions which 
Jiiado it necessary for them to cook 
their own food Sc supplied them with 
the cooking utensils : — Held : the em- 
ployees in making a fire to cook break- 
fast preparatory to their day’s work 
were acting within the scope of their 
employment, Sc the co. was, therefore, 
liable for damagos caused by their 
nogligenoe in faOlng to put out the 
fire. — Murdoch v. Consolidated Min* 
iNG Smelting & Power (3o., (1928) 
1 D.L.R. 853; [1928] 1 W.W.R. 578; 
39 B. C. R 386 ; revsd.. (19291 1 D. L. R. 
913; S. C. R. 141.— CAN. 



Cases 987 - im 


English and Empire Digest Supplement. 


987. Add, Annoiati(yn8 : — Befd. Kreditbank Oassel 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
Keckitt V, Bamett, Pembroke &. Slater^ [1928] 
2 K. B. 244. 

991. Add, Annotations : — Consd. Kreditbank Oassel 
G. m. b. H. V, Schenkers. [1927] 1 K. B. 826 ; 
Reckittv. Barnett, Pembroke & Slater, [1928] 
2 K. B. 244. Distd. Slingsby v. District 
Bank, Lid, (1981), 18 T. L. U. Ill, Refd. 
Britt r. Galmoye & Novill (1928), 44 T. L, R. 
294 ; Lloyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. 
K. B. 609. 

996. Add, Annotations : — Consd. Poland v, Parr, 
[1927] 1 K. B. 236. Refd. Britt v, Galmoye 
& Nevill (1928), 44 T. L. R. 293, 

1005. Add, Annofatio7i : — Distd. Addle R. & 
Sons (Collieries) v, Dumbreck, [1929] A. C. 
368. 

1011. Add, Annotations: — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Refd. Fenton Textile Assocn. v, Thomas 
(1929), 45 T. L. R. 264. 

1054. Add, Annotation : — Expld. & Distd. Fisher 
V , Oldham Corpn., [1930] 2 K. B. 304, 

1082a. Accident during* dinner hour.] — 

Higbid V, R, (\ Hammett, Ltd. (1932), 49 
T. L, R. 104, C. A. 

1093. Add, Annotation : — Distd. Britt v, Galmove 
& Nevill (1928), 44 T. L. li. 294. 

1100a. .] — ^A., who had B. in his employ- 


ment as a van-driver, lent him his private 
motor car, after the day’s work was finished, 
to take friends to a theatre. B. by his 
negligent driving injured pltf . : — Held : as 
the journey was not on the master’s business 
& the master was not in control, he was 
not liable for his servant’s act, — Britt v, 
Galmoye & Nevill (1928), 44 T. L. R. 294 ; 
72 Sol. Jo. 122. 

1143. Add, Annotations : — Consd. Williams v. 
Larsen (1928), 21 B. W. C. C. 339 ; Templeton 
V , Parkin Wm. & Co. (1929), 140 L. T. 619. 

1145a. .] — ^The Enterprise, Strong v, 

Taylor (1853), 9 L. T. 302. 

1149. Add, Annotation : — Consd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 

1173a. .] — R. V, Lever, No. 970a, ante. 

1178. Add. Annotation : — Consd. AUen v. White- 
head (1929), 46 T. L. R. 666. 

1190. Add. Annotation : — Honsd. Jones v, Mighall, 
Nelson v. Mighall (1932), 48 T. L. R. 636. 

1202. Add. Annotation : — Consd. Abercromby v. 
Morris (1982), 48 T. L. JL 635. 

1231. Add, Annotationss : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 67 ; 
Blundy, Clark &; Co. v, London & North 
Eastern Railway (1931), 100 L. J. K. B. 401 ; 
Guilfoyle i\ of London Authority, [1932] 
I K . B. 38(i ; Hall V, Brooklands Auto- 
Racing Club (1982), 48 T. L. R. 540. 

1234. Add, Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


985 i. * ' Servant acting for ma6hr*8 

benefit] — Wing Kee v. Buit (B. C,), 
[1927] 2 D. L. R. 641.— CAN. 

PART IX. SECT. 3, SUB- SECT. 4.-C. 

997 iii. .) — MHntosh v. 

Gamkrox. [1929] S. C. (Ct. of SesH.) 
44.— SCOT. 

PART IX. SECT. 3, SUB-SECT. 6.— D. 

1026 i. General rule — Master not 
liable — Act outside scope of authority ,] — 
Whore a servant, on the 

assumption, not reasonably founded, 
that property of his master & also 
property of another were in common 
peril, took upon himself to interfere, 
with a view to saving: his master’s 
property, with the result that the 
other owner’s property was destroyed : 
— Held : the servant having no express 
authority so to act, no authority would 
be implied. — Broken Hill Associ- 
ated Smelters Pty. v. Monaghan, 
[1928] S. A. S. K. 400.— AUS, 

1030 i. — Where act contrary 

to orders,] — Deft. J., who was the 
servant of deft. L., was driving hia 
masters motor truck upon a higfiway, 
upon the master’s business, when he 
overtook pltt. & invited him to got 
Into the truck. Pltf. did so & the 
truck proceeded upon its way. .1. 
drove so reck]essly & at Hiich a speed 
that pltf. miH injured. J. had been 
forbidden by L., to teke a passenger 
on the truck : — TJdd : Tj. w as not liable 
to pltf. for the negligence of .T. — 
Croton v. Leonard & Johns, []9:il] 
2 I). L. I?,. 38 ; 66 O. L. B. 566.— CAN. 


PART IX. SECT. 3. SUB-SECT. 13.— A. 

Jielalionshvp of master 
sereant must erist,] — Deft. co. hired to 
M. a derrick in one of its emjiloyees, 
F., who waa to t akc i>art in the iTcction 
of the derrick. After the derrick 
had been erected upon M.’a iirciniHCs. 
a test as to Its elticiency was attcoipt-cd 
to be made, in the eoiu'ao of wiiich a 


cable broke, tlie derrick fell to the 
ground, it the mast struck & killed M. 
In an action by the widow & child of 
M, against the co. to ret^over damages 
for his death, it was found that F. 
w as guilty of nogllgonex? whicli caused 
M.’s death ; but as deft. co. did not 
coiitraet to erec't the <lcrrick itself 
but iilatiod F. under M.’s control for 
the pnrpo.se of the w'ork, he became the 
servant of M. A: bis negligence was not 
tbe negligence of deft. co. — Mt*jr v, 
S\KNiA Biudgk Ck)., liy.'lll I D. II. 
712 : 66 (). L. J{. :t65.— CAN. 

PART IX, SECT. 3, SUB-SECT. 13. - 
B. (b). 

1090 iii. ,] -AVhen when* lui 

employer is sought to bo held liable for 
the Tuigligenco of a 8ei*vant, c,o. one 
employed to drive a motor car, the 
question arises whether tbe attcldent 
occurred while the driver was in the 
<5ourse of his employment, the master 
should be held liable unless the proper 
li II ding is that at the time of tin*, 
accident the servant was on an in* 
dependent & separate journey of his 
own : in other words, the master Is 
liable oven if the proper finding is that 
the servant was doing something 
appertaining to the course of his em- 
ployment, even if at the same time tic 
may also have l)eeii eariyiiig out a 
purpose of his own. — W'kht & W^kat v, 
MacDonald’s Consolidated, & 
Malcolm, [19311 2 W. \V. R. 657 ; 3 
D. L. R. 812.— CAN. 

1090 iv. .] — BA'msTONi r. 

Thomvh, [10321 S. C. n, lit; 1 
D. 14. It. 877.— CAN. 

1090 V. — — .] — Jarvis v. Southard 
Motors, Ltd., [1931] 2 W. W. R. 812; 
n / fd ., [1932! 2 W". W. B. 221; 2 
D. L. B. 218.- CAN. 

PART IX. SECT. 3, SUB-SECT. 13,— 
B. (0). 

1096 iv. .1 — Boyd r. 

Smith, 11931] 3 D. L. B. 748 ; O. It. 
361. - CAN. 


PART IX. SECT. 3, SUB-SECT. 18.— 
B. (e). 

nil i. Scrmnf.]—In the abstmoo of 
authority to tlie driver of a vehicle to 
erdrtist another employee with the 
duly of driving It, the owner is not 
I’esponslble for the negligence of the 
Hub.stituU'd driver. — TuDiiorE v. 
Henderson, HENDEiiSoN v. Tudhope, 
[1930] 3 D. L. B,. 245 ; 65 0. L. Ti. 
238. — CAN. 

1116 iii. .] — Applt. em- 

ployed a man to tn.ke hia horse from 
his business premises to a paddock. 
Without the authority of applt., the 
man entmsted this duty to a young 
boy, who rode the iiorse so recklessly 
that reap, was knocked down & 
injured : — Held : applt. was not liable. 
—Thomson r. Hamilton, [1927] N. Z. 
L. R. 11.— N.Z. 

PART IX. SECT. 3, SUB-SECT. 13.— E. 

sj. Negligetwc in effecting arrest ] — - 
W'hcre a co. has •statutory power to 
cmjiloy practically, to appoint 
oonsta bli^s, & a conetahlo so appointed 
acts negligently in attempting to effect 
on ari*est in the course of his employ- 
ment by the co., he renders the co. 
liable for the damage caused thereby. — 
ViGNiTOH V, Bond, [1928] 1 W. W. R. 
449 ; 50 Can. Grim. Gas. 273 ; 37 Man. 
L. li. 435.— CAN. 

PART IX. SECT. 6. SUB-SECT. 2.— A. 

1216 viii. .]— Defts., a railway 

CO., being authorised to construct a 
lino of railway, entered into a contract 
with A. for that purpose. The 
contractors, in order to got ballast to 
complete) the road, laid down a track 
across pltf.’s land, loading to a gravel 
pit, & used it for the transportation of 
gravel to the railway : — Held : defts. 
wore not liable for the acts of the con- 
tractors, the trespass having been 
committed without their authority, 
Hi being merely collateral to the work 
which they had agreed with A. to 
perform, — P ayne v, Fredericton Ry. 
Co, <1871), (1825-1897) N. B. Dig. 753, 
—CAN. 



VoL XXXIV.— Master and Servant Cases 1240-1589. 


1240. Add* Annotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

1255. Add* Annotation : — Refd. Brooke v, Bool, 
[1928] 2 K. B. 578. 

1262. Add, Annotation : — ^Refd. McAlister (or 
Donoghue) v, Stevenson (1932), 48 T. li. B. 
494. 

1266. Add, Annotation : — Refd. Brooke v, Bool, 
[1928] 2 K. B. 578. 

1267. Add, Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


1271. Add, Annotatio7i : — Refd. Brooke v, Bool, 
[1928] 2 K. B. 578. 

1274. Add. Annotation : — Consd. Reigate Oorpn. 
V. Surrey County Council, [1928] Oh. 359. 

1275. Add, Annotation : — Refd. Brooke v, Bool, 
[1928] 2 K. B. 578. 

1276. Add, Annotation : — Refd. Brooke v, Bool, 
[1928] 2 K. B. 578. 

1296. Add. Amiotatiom : — Consd. Hall v. Brook- 
lands Auto-Hacing Club (1932), 48 T. L. R. 
516. Refd. McAlister (or lionoghue) v, 
Stevenson (1932), 101 L. J. P. C. 119. 


Part X. — Rights of Master against Third Persons. 


1306a. -.]- V. Prie (1373), Y. B. 47 

Edw. 3, fo. 14, pi. 15. 

Annotation : — Consd. Lumley v. Gye (1853), 2 E. & B. 216. 

1306b. .]---Anon. (1469), Y. B. 9 Edw. 4, 

fo. 31, pi. 4. 

1306c. .] — ^Adams & Bafealds Case (1591), 

1 Leon. 240 ; 74 E. R. 219. 

AnnotcUion : — CODSd. LunJey v. Gye (1853), 2 E. & B. 216. 
1307. Add. Annotations : — Refd. ScammeU G. & 
Nephew v. Hurley, 11029] 1 K. B. 119 ; Place 
Searle (1932), 48 T. L. R. 320. 


1315. Add. Aymotation : — Refd. Place v. Searlo 
(1932), 48 T. L. R. 320. 

1320. Add. Annotation : — Refd. Hardie & Lane v, 
Chilton, [1928] 2 K. B. 306. 

1322. Add. Annotathm : — Refd. Place v. Searle 
(1932), 48 T. L. R. 320. 

1489. Add. Annotation : — Refd. The Edison, [1932] 
P. 52. 

1490. Add. Annotation : — ^Expld. & Distd. Fisher 
V. Oldham Corpn., [1930] 2 K. B. 364. 


Part XI. — Liabilities of the Servant to Third Persons. 

1505. Add, Annotation : — Consd. Fisher u. Oldham & Co. v. Leydon, Barr (A. G.) & Co. v, 

Corpn., [1930] 2 K. B. 364. Macgeoghegan (1930), 47 T. L. R. 81. 

1513. Add. Annotation: — Consd. ScammeU G. & 1639. Add. Citation: — suh nom. Markweth v. 

Nephew v. Hurley, [1929] 1 K. B. 419. Reynolds Westwood, 2 Barn. K. B. 

1525. Add. Annotation Consd. Leitch (William) 327. 


1240 i. ,] — Ntbkrq V. Provost 

Municipal Hospital Board, No. 
62 U, aa/^.— CAN. 

PART IX. SECT. 6, SUB-SECT 2.-- 
B. (c) i. 

1266 i. Firv, spreading to adjoining 
laiuir~-Ciwtrax;i to cut burn bush .] — 
National Trust Co., Ltd. v. Hanson, 
11930] 1 W. VV. K. 906; 3 D. L. li. 
149.— CAN. 

1266 ii. .1 — Bousskau Lyxcu 

& 3<’<)ruNTKR, 119.311 1 1). L. Jl. 59.') : 
3 M. 1\ I?. 355. - CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. (c) ii. 

sk. Duty to give warning of danger ,] — 
Pe.fHonK lawfully doitif.r a work wblcJi 
with a piihllc rlffhi, e.g. 
contractors workltig^ on a liijrliway, 
must, use roasonablu care not to injure 
persona lawfully cxorclsing^ that riffht, 
&, therefore, must take rea.aonablu 
precautions to warn such persons of 
(iangers created hy the doinjj of th(* 
work which the lutlor could not with 
reasonahle care discover.- • McOuli-ocii 
V Star Construction Co., (1928] i 
D. L. K. 970 ; [1928J i W. VV. B. 21 1 ; 
22 Saak. L. TX. 231.— CAN. 

PART X. SECT. 2, SUB-SECT. 1.— A. 

b I. Not in absence of <miict»nrnt 

or promise.] — An action for seduction 
does not lie where the inU^rcoui*PO did 
not result from enticement or |^>misea 
on the part of deft. — Cline v. Battle, 
[1928] 4 I). L. H. 189 ; [1928] 3 W. W. 11. 
n.— CAN. 


b ii. Pregnaney following second 

seduction.] -Tha fact that a nmn has 
scduciHl an unmarried female without 
rosultinj? damagre does not prccliulc tier 
from HucceedinK in an action broui^ht 
under sect. 5 of Sedm^tion Act, K. S. S., 
1936, where his Kubsequeni seduction 
of tier is followed by prcgmancy or 
ilhioRs & consequent loss. — BiLiN.sia 
1’. Kowrell, [1931] 2 W W. R. 245 ; 

I I). L. B. 756 ; a/iTr/., 1 1930| 3 VV. VV. It. 
638. CAN. 

PART X. SECT. 2, SUB-SECT. 1.— B. 

1344 viil. .1-- In Jan. 1921, pltf.’s 

daughter, who w’as then 16 years of 
ag(i, wtmt into the service of O'L. 
Tile t(;rius of the hiring were not 
proved, but appeared to be for about 

II months, from Jan. till ChHstmas, 
as she continued in O’L.’s scrvict) till 
the end of 1924. & re-entered It In 
Jan. 1925. During the year 1925 she 
made the acquaintance of deft., & 
heeamc. on friendly terms with him. 
About Christ, mas, j925, she tohl deft, 
that she was not going back to O’li. 
the following year, but would look for 
anotlujr pluct^ Deft, induced her to 
rc-engug<5 witii OTj. During the year 
1926 immoral ivlations took place 
betwiHUi ht;r & deft. Towards the end 
of 1926 she told deft, that she was not 
going back to O'L. the foIk»wlng year ; 
but again, at the request of deft., she 
re-engagt*d with O’L. in Jan. 1927, for 
that year. Misconduct took place 
between them again in that year, 1927, 
& she became pregnant, in Nov. 1927. 
She remained in O'L.’s employment 
until Jan. 1928, & then took service 
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with other people. Slie subsequently 
went into the Union Hospital, where 
she gave birth to a child on Aug. 5, 
1928. Bltf. brought a civil bUl against 
deft., claiming damages for his 
daughtcir’s seduction by di^ft., ik, also 
for fraudiilcnt.ly indiKiiiig her to enter 
into the service of O’L. in the years 
1926 & 1927 for the purpose of seducing 
her. with allegations of consequent 
lU'cgnancy & Joss of service. The 
Cimuit Ot. .iudge dismissed the civil 
bill. Pltf. appealed to tlie High Ct. ; — 
Held : by the High Ct., &, on appeal, 
by the Supreme Ct., that the decision 
of tlic Circuit Ot. Judge was correct, as 
at the time of the seduction pltf.’s 
daugliter was in the ser\dce of O’L. & 
not that of pltf., & the fact that she 
was under ago was Immaterial. Deft, 
was not estopped from relying upon the 
exist tmee of the contract of swvice 
made between pltf.’s daughter & O’L., 
although he, deft., had induced her tn 
enter into it in order that he might 
carry on the illicit inteivourse which 
had commenced in the previous year. — 
Shine v. Archdeacon. [1931] I. 11. 
466.— IR. 

PART XL SECT. 2, SUB-SECT. 2. 

1508 ii. .1 — Anantapur Dis- 
trict Board (President) v. Ismail 
Sahib (1927), I. L. R. 51 Mad. 512.— 

IND. 

PART X. SECT. 2, SUB-SECT, 6. 

8k. EffeH of order under Child W el- 
fare Act.] — Bilinskt V. Kowbell, 
[1930] 3 W. W. R. 638 ; affd., [1931] 
2 W. W. R. 245.— CAN. 
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Part XII. — Rights of the Servant against Third Persons. 


1553. Add, Annotaiiona : — Refd. Hardie & Lane v, 
Chilton, [1928] 2 K, B. 306 ; Hampton v. 
West Cannock Colliery Co., [1032] 2 K. B. 
293. 

1564. Add, AnnotatioTis : — Refd. Bottomley v, 
Bannister, [1932] 1 K. B. 468 ; McAlist^ (or 
Bonoghue) v, Stevenson (1932), 101 L. J. 
P. C. 119. 

1565. Add, Annotations : — Consd. Silverman v. 
Imperial London Hotels (1927), 137 L. T. 67 ; 

.ForDes, Abbott & Lennard v. G. W. Ry. (1927), 
138 L. T. 286. Apld. Compania Mexicana 
de Petroleo “ El Aguila ” v, Essex Transport 
& Trading Co. (1929), 141 L. T. 106. Consd. 
The Hayle, [1929] P. 276. Refd. Coleshill v. 
Manchester Corpn., [1928] 1 K. B. 776; 
Hall V, Brooklands Anto-Racing Club (1932), 
48 T. L. R. 646. 


I 1567. Add, Annotations : — Consd. Bottomley v, 
Bannister (1931), 101 L. J. K. B. 46 ; 
McAlister (or Bonoghue) v, Stevenson (1932), 
101 L. J. P. 0. 119. 

1669. Add, Annotation : — Consd. Bottomley t?. 
Bannister (1931), 101 L. J. K. B. 46. 

1570. Add, Annotations: — Consd. Bottomley v, 
Bannister (1931), 101 L. J. K, B, 46; 
McAlister (or Bonoghue) v, Stevenson (1932), 
101 L. J. P. 0. 119. 

1571. Add, Annotation : — Consd. McAlister (or 
Bonoghue) v, Stevenson (1932), 101 L. J. 
P. C. 119. 

1572. Add, Annotaiion : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K, B. 776. 

1579. Add, Annotation : — ^Refd. Halliwell v, Ven- 
ables (1930), 99 L. J. K. B. 363. 


Part XIII. — Liability of Master in Case of Accident or 

Death. 


1586. Add, Annotation: — As to (1) Refd. Fanton 
V, Benville, [1932] 2 K. B. 309. 

1590. Add, Annotation: — Consd. Fanton v, Bcn- 
ville, [1932] 2 K, B. 309. 

1593. Add, Annotation : — Consd. Fanton v, Ben- 
ville, [1932] 2 K, B. 309. 

1611. Add, Annotaiion : — As to (2) Dbtd. & Dlstd. 
Fanton v, Benville, [1932] 2 K. B. 309. (Nor 
can I find in that case any such statement of 
the law as appears in the headnote, per 
Slesser, j.) 


1621. Add, Annotation: — As to (2) Consd. Fanton 
V. Benville, [1932] 2 K. B. 309. 

1628. Add, Annotation : — Refd. Fanton v, Ben- 
ville, [1932] 2 K. B. 309. 

1646. Add, Annotaiion : — ^Refd. Higgins v, Harrison 
(1932), 26 B. W. C. C. 113. 

1647. Add, Annotatioyi : — As to (1) Apld. Fanton 
V, Benville, [1932] 2 K. B. 309. 

1657. Add, Annotations : — As to (1) Expld. Fanton 
V, Benville, [1932] 2 K. B. 309. Refd. Bew 
V, United British S.S. Co. (1928), 139 L. T. 


PART XII. SECT. 1. 

1553 iii. -.] — Pltf. had been 

employed by doft. on work for which 
deft, had the general contract. Deft. 
dlBcharged him & nltf. threatened 
deft, that he would *^gct even with 
him. Pltf. then obtained employ- 
ment by the hour with a sub -contractor 
on the same contract. Pltf. *8 services 
could be dispensed ^vith at any time 
with or without cause. Deft, asked 
the sub-oontractor to discharge pltf., 
&, because of this request, pltf. *8 em- 
ployment was discontinued by the sub- 
contractor, although he was satisfied 
with pltf.’s work. Pltf. sued for 
damages. The trial judge found that 
there was justification for deft.'s 
Interference with pltf. *8 employment 
with the sub -contractor, & dismissed 
the action. Pltf. appealed : — HeM : 
the appeal should bo dismissed. — 
Divers v, Burnett, [1930] i W. W. R. 
150 ; 1 D. L. R. 930 ; 42 B. C. R. 203. 
—CAN. 

PART XIII. SECT. 1, SUB-SECT. 1. — B. 

1613 vii. .1— HeW; the 

contract between employer & employed 
involved on the part of the former 
the duty of taking reasonable care to 
pmvide proper appliances, tic to 
maintain them in a proper condition, 
& HO to carry on his operations as not lo 
subject those employed by him to 
unnecAsssary risk. — Hurley v, Boyce, 
119281 1 D. L. R. 10r>3 ; 61 O. L. R. 618. 
—CAN. 

f (p. 198) I. give warning of 


dangerous cJiaracter of work .] — Trem- 
blay V. Proulx (Can.), 11929] 3 
D. L. R. 469 ; affg., 43 Que. K. B. 
604.— CAN. 


tl. Permitting servant to ajct in 
contravention of bye-law — Liability 
of master.] — A bye-law of Toronto 
provided that no vehicle should be 
driven upon any street in the city in 
charge of any driver loss than sixteen 
years old : — Held : the prohibition of 
the by<'-law was not for the protection 
of the driver, but for the protection of 
the public ; & the breach of it by the 
ernidoyer of a boy under sixteen, in 
permitting the hoy to drive a horse on 
public streets, did not give the boy a 
cause of action against bis employer 
for injury sustained while so driving. — 
Milligan v. Thorn (1914), 32 O. L. R. 
195 ; 7 O. W, N, 310.— CAN. 

1623 1. Duty to maintain premises — 
Free from concealed dangtr*] — Circum- 
stances in which: — Held: the master 
was not liable. — Sioerseth v. Peder- 
sen, 11927] 2 D. L. R. 661; S. C. R. 
342.— CAN. 


c (p. 198) 1. .} — For an employer 

to allow ice &. snow to accumulate at a 
place where its employees are required 
to go in performing iboir duties may 
constitute negligence. — T rachb v. 
Canadian Northern Ry. Co., [1929] 
2 D. L. R. 321: 1 W. W. K. 100 ; 35 
C. R. C. 258 ; 23 8. L. R. 676.— CAN. 


PART XIII. SECT. 1. SUB-SECT. 1.— D. 
1624 V. VaHed, 14 D. L, R. 575. 
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PART XIII. SECT. 1, SUB-SECT. 3.— B. 

h i. .] — Pltf., a chambermaid, 

after making up a room at the end of 
a corridor on a Dec. afternoon, left 
the room, &, after taking a few steps, 
fell over a man lying on the floor, & 
was Injured. The corridor was fairly 
dark at the time & was not lighted. 
The man pltf. fell over disappeared 
immediately after the accident. The 
jury found defts. were negligent In 
not having the corridor properly 
lighted : — Held : the verdict should 
not be disturbed. — Booth v. Ford Sc 
Shaw (1927), 38 B. C. R. 279.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 8.— C. 

1668 vii. .1 — Armstrong v. 

Canadian Northern Ry. (Man.), 
[19171 3 W. W. R. 219 ; 35 D. L. R. 
568.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 8.— 

D. (a). 

n 1. .] — SlGBRSETH O. PEDERSBN, 

No. 1623 I, anfe.— CAN. 

sm. Plant let with crew to third party — 
Plant unfit for retired purpose — Owner 
of plant not informed as to required 
purpose.] — Held : the owner was not 
liable for damages for the death of 
one of the crew. — D ube v, Alooka 
Steel Corpn., Ltd. (1916), 35 O. L. R. 
371 ; 9 0. W. N. 889.— CAN. 

■n. Amount of damages recoverable,] — 
Bellamy v. Green, [19271 2 D. L. R, 
327 ; 38 B. C. R. 182.— CAN. 



Vol. XXXIV.— Vaster and Semni Oases 1667— 1976. 


^28 ; Chapman v» Ellesmere (1932), 101 
L. J, K. B. 876. 

1678. Add, Annotation: — ^Hefd. Fanton v. Den- 
viHe, [1032] 2 K. B. 309. 

1681. Add, Annotation: — As to (1) Consd. Fanton 
V, Denville, [1932] 2 K. B. 309. 

1683. Add, Annotation: — Consd. Fanton v, Den- 
viUe, [1932] 2 K. B. 309. 

1684. Add, Annotation : — Consd. Fanton v, Den- 
ville, [1932] 2 K. B. 309. 

1697. Add, Annotation : — As to (1 ) Consd. Fanton 
V, Denville, [1932] 2 K. B, 309. 

1698. Add, Annotation : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1717. Add, Annotation : — ^Refd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1725. Add, Annotation: — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 

1726. Add, Annotation : — Refd. Fanton v, Den- 
viUe, [1932] 2 K. B. 309. 

1728. Add, Annotation : — As to (i) Refd. Fanton v. 
Denville, [1932] 2 K. B. 309. 

1731. Add, Annotation: — Consd. Fanton v. Den- 
viUe, [1932] 2 K. B. 309. 

1741. Add, Annotation: — As to (2) Refd. Fanton 
V, Denville, [1932] 2 K. B. 309. 

1742. Add, Annotation: — Consd. Fanton v, Den- 
ville, [1932] 2 K. B. 309. 

1747. Add, Annotation: — As to (1) Expld. Fanton 
V, Denville, [1932] 2 K. B. 309. 

1759. Add. Annotation : — Consd. Fanton v. Den- 
viUe, [1932] 2 K, B. 309. 

1761. Add, Annxttaiion : — Refd. Fanton v, Den- 
ville, [1932] 2 K. B. 309. 

1769. Add, Annotation : — Refd. Fanton v, Den- 
ville, [1932] 2 K, B. 309. 

1773. Add, Annotation: — Refd. Fanton v, Den- 
ville, [1932] 2 K. B. 309. 

1787. Add, Annotations : — Consd. Ooleshill v, 
Manchester Corpn., [1928] 1 K. B. 776. Refd. 
Silverman v. Imperial London Hotels (1927), 
137 L. T. 57. 

1791. Add, Annotation : — ^Refd. Fanton v, Den- 
\dlle, [1932] 2 K. B. 309. 

1802. Add. Annotation : — Refd. Dew v. Dnited 
British S.S. Co. (1928), 139 L. T. 628. 

1815. Add. Annotations : — Consd. Higgins v. Harri- 
son (1932), 25 B. W. C. C. 113. Refd. Dew v. 
United British S.S. Co. (1928), 139 L. T, 628 ; 
Scanunell G. & Nephew v. Hurley, [1929] 
1 K. B. 419. 

1818. Add, Annotation : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

1824. Add, Annotation : — Apprvd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1824a. .] — ^An employer does not warrant to 

hifl employees that the plant & property used 


in his business are safe ; he only undertakes 
that he will use reasonable care to see that 
they are safe ; & he fulfils this obligation by 
using reasonable care to appoint persons of 
competent care & skill as his delegates to 
provide & use the plant & property required 
for the business, he supplying them with the 
necessary financial means for this purpose. 
If the employer satisfies these conditions, he 
is not liable for injury caused to one of his 
servants by the negligence of such a delegate 
in the use of the plant. — F anton v , Denville, 
[1932] 2 K. B. 309 ; 101 L. J. K. B. 641 ; 147 
L. T. 243 ; 48 T. L. R. 433, C. A. 

1867. Add, Aiinotation : — Consd. Robertson v, 
Kinneil Cannol & Coking Coal Co, (1931), 101 
L. J. P. C. 44. 

1876. Add. Annotation : — Apld. Robertson v. Rin- 
neil Cannel & Coking Coal Co. (1931), 101 
L. J. P. C. 44. 

1892a. Defect in good working condition.] — ^Under 
Employers* Liability Act, 1880 (c. 42), s. 1 (1), 
an employee injured by an accident can claim 
compensation if he establishes that the 
accident was due to a defect in the condition 
of the ways & works in a mine when from any 
cause they are unfit for the uses for which 
they were designed & to which they were 
intended to be put, &, by sect. 2 (1) the 
liability is limited to a case where the defect 
has arisen from or has not been remedied 
owing to the negligence of the employer or 
some person in his service & entrusted by him 
with the duty of seeing that the ways or 
works are in pi'oper condition : — Held : ( 1 ) the 
defect in condition referred to is a defect in 
good working condition, & it is not confined 
to the presence of the physical parts of 
machinery or plant ; (2) it is not necessary 
that the person under sect. 2 (1) entrusted 
with the duty should be a person super- 
intending, & therefore the failure of an 
employee whose duty it was to adjust a clip 
on a running hutch, with the result that it 
ran away & killed another employee, was the 
failure of a person entrusted with a duty 
within the sub-section which rendered the 
deceased man’s employers liable for the 
accident. — Robertson v, Kinneil Cannel 
& Coking Coal Co. (1931), 101 L. ,T. P. C. 
44; 146 L. T. 312, L. H. 

1892b. Defect due to negligence of person entrusted 
with duty of seeing plant In proper condition — 
Fellow servant.] — Robertson v . Kinneil 
Cannel & Coking Coal Co., Ltd., No. 
1892a, ante. 

1900. Add, A nnotation : — ^Apld. Robertson v, Kin- 
neil Cannel & Coking Coal Co. (1931), 101 
L. J. P. C. 44. 

1976. Add, Annotation : — As to (3) Refd. Fanton v, 
DenviUe, [1932] 2 K. B. 309. 


PART Xm. SECT. 1, SUB-SEOT. 6.— 
C, (»). 

1697 will. .J — M*Ewan f?. 

Edinbdbgh & Distriot Tramways 
Co. (1899), 6 S. L. T. 400.— -SOOT. 

o i. .] — In Nova Scotia the 

Crown l8 entitled to raise the defence 
of common employment. — Conrod v, 
R. (1913), 14 Exch. O. R. 472.— CAN. 

PART xm. SECT. 1, SUB-SECT. 5.— 
0. (d) iv. 

1770 iv. .] — M*Cartan v, 

BvufAST Harbour Combs., [1911] 2 
1. K 143, H. L.— IR. 


PART XIII. SECT. 1, SUB-SECT. 5.— 
C. (d) V. 

1782 ii. .} — Switzer v, 

Ottawa, [1928] 4 D. L. R. 991 ; 63 
O. L. R. 168.— CAN. 

PART XIII. SECT. 1, SUB-SECT, 6.— 

C. (e) i. 

sa. Action hy Crown servarU ,} — 
Thibotitot V. R., [1932] Ex. C. R. 189. 
—CAN. 

PART XIII. SECT. 2, SUB-SECT. 3.— 

D. (b). 

1687 1. Need not be in employer — 
Ship*s machinery or plant ,] — ^A labourer, 

11 


employed by stevedores, brought 
actions for damages, on account of 
personal injuries sustained by him 
through the fall of a stanchion when 
engaged in discharging cargo, against 
the shipowners Sc his own employers : 
— Held: (1) the action agamst the 
shipowners was relevant ; (2) the 

action against the' stevedores foil to be 
dismissed os irrelevant, in respect that 
the stevedores were under no duty of 
inspecting the vessel to see to Its safety 
for their servants. — ^M*Laciilan v. 
The Pevbrim. S.S. Co., Ltd. & Mac- 
ORBGOR & PKROU 80 N (1896), 23 R, 
(Ct. of Sess.) 753 ; 33 So. L. R. 634 ; 
4 S. L. T. 19.— SCOT. 



Caras S045— 2086. 


English and Empibe Digest Supplement, 


Part XIV. — Workmen’s 

2045. Add, Annotation : — Refd. Roberts v. Gardner 
(1928), 21 B. W. C. 0. 154. 

2057- Add, Citations 136 I.. T. 322 ; 20 B. W. 

0. 0. 139. 

Add, Annotation : — Retd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K, B. 596. 

2057a. Unemployed youth undergoing In- 

dustrial training — In Government Instruc- 
tional centre.] — Held : not a workman 
within Workmen’s Compensation Acts. — 
Watson v, Govkrnmjsnt Instructional 
Centre, Birmingham (1926), 97 L. .T. K. B. 
596 ; 139 h. T. 290 ; 44 T. L. R. 576 ; 72 Sol. 

Jo. 384 ; 21 B. W. C. C. 174, C. A. 

2057b. Film actress.] — An actress employed 

to perform in a crowd was injured durini? the 
making of a film. The county ct. judge 
found that she liad not entered into a contract 
of service, but was only employed to render 
certain services, & therefore held tliat she 
was not a “ workman ” within the Act. 
The appet. appealed : — Held : there was 
evidence to support the finding no mis- 
direction. Appeal dismissed. — Armour v, 
British International Pictures (1930). 

23 B. W. C. C. 367, 0. A. 

2067a. Termination of employment by wreck.] 

A deck hand signed on under a running 
agreement for a voyage to the Iceland lishing 
gi'ounds in Nov. After encountering bad 
weather the vessel ran aground in the early 
morning on a desolate section of the coast of 
Iceland. The crew remained on board for 
four & a half hours exposed to strong, cold 
winds rain before the master ordered the 
abandoning of the vessel at 9 a.m. They 
waded fifteen to twenty yards through the 


Compensation Acts. 

surf, which was between knee & waist deep, 
& then set out to obtain aid. The deck hand 
was in good health, & one of the best of the 
party. They were without food, «fc had to 
cross several deep streams, encountering 
heavy sandstorms on the way. At 1,80 p.m. 
the dock hand stumbled in one of these 
streams &: was completely submerged, after 
which he lost heart & strength, & by 2.15 p.m. 
was losing consciousness & unable to walk. 
He was carried by his companions until dark, 
when the party huddled together for warmth 
imder a sandbank. At dawn the deck hand 
was found to be dead. To a claim by his 
widow for compensation the employers 
answc*red that he was no longer in their 
employment at the time of the accident. 
The county ct. judge found that death was 
due to personal injury by accident arising 
out of & in the course of the employment, 
& made an award in favour of the dependants. 
The employers appealed, <te argued that by 
Merchant Shipping Act, 1894 (c. 60), s. 158, 
& Merchant Shipping (International Liabour 
Conventions) Act, 1925 (c, 42). s. 1 (1), the 
employmtint terminated when the vessel was 
wrecked : — Held : there was evidence to 
suppoifi the finding, <fe such finding did not 
run counter to the argument put forward by 
the employers founded on the Merchant 
Shipping Acts. — Maver v, “Salon” Ship 
Owners (1929), 22 B. W. C. C. 424, C. A. 

2079a. Not born within normal period of 

gestation.] — ^A claim for compensation in 
respect of such a child : — Held : rightly 
rejected. — R ace v, Wardsend Steel Co. 
(1927), 20 B. VV. C. C. 260, C. A. 

2086. Add, CUations : - m L. J. K. B, 135; 136 
L. T. 290 ; 19 B. VV. C. 0. 457. 


PART XIV. SECT. 1, 

t i. .]— Nielsen v, Ooratv, 

[19271 1 D. L, R. 358; [J927] 1 

W, \V. R. 20 ; 21 Sask. L. H. 228.— 

CAN. 

I ii, j motor truck is not a 

“ fjictory ” within Workman's Cotu- 
pensation Act, K, S. S. 1920, c. 210, 
8. 5, which provides that “ factory 
means a building, workshop or place 
where machlnerj’^ driven hy steam, 
water or other meohanirul power is 
used. . . — Readeu ^kloosE Jaw 

Cart ACE Co., 11928] 3 D. 1.. R. 532 ; 
[1928] 2 W. W. R. 404 ; 22 Hask. L. Ji. 
395.— CAN. 

sp. Benevolent interr>rvtatiou.] — 
Clarke r. Wentworth Stores, Ltd., 
[1928] 2 D. L. R. 79G.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 1.— A. 

a i. .) — Lynch v, Limerick 

County Council, [192C11. R. 176. — IR. 

a ii. — — Workfjana collected paid 
by foreman.] — A stoainahip co. em- 
ployed a number of dock labourers, 
without the intervention of a stevedore 
or other independent contractor, to 
unload their vessel at a rate of re- 
muneration which depended, not on 
the days or houra worked by each man, 
but on the number of tons of grain 
taken off the vessel. The rate of 
reimmeratlon for the work to be done 
was a fixed smu per ton, &. the aggre- 
gate amount w'as paid by the co. to 
certain reprc'scntatlves of the men, 
who divided it equally amongst tb(»se 
who had done the work. There were 
56 men, divided into 8 gangs of 7 men 


oac.h. One member of (‘ach gang vvaK 
called a “ torvmuii/* but be did tiio 
same work Sc received the same 
remuneration as t^e other men. \Mdle 
imloa<ling the vessel one of these men 
w^as fatally injured, & his dependants 
claimed compensation. Jlesps. con- 
tended that they had no control, iu 
fact, exercised no (jontrol or super- 
vision over the men*.s w’ork, & that, 
in view of all the fiw^ts, the def^eased 
was not a workman in their employ- 
ment within the mwiuing of the Act. 
The judge found as a fact that he was 
a workman in their employment 
Bcld : there was evidence to support 
the finding of the judge. — S oanjlon v. 
UaUTLEPOOL SEATONIA STE.\MfllIIP CO., 
Ltd. (No. 2) (1928), 22 B. W. C. G. 
945.— IR. 

ci. A'arse.l — Held: not within 

Act 25, 1914.— Lowe v, Bruce (1926). 
47 N. L. R. 459.-'S. AP. 

c ii. “ Dome.Htic service.**]— A 

worker who resided at his own home 
was employed by a retired manu- 
facturer to do gardening Sc attend 
generally to the wants of the latter’s 
household. Sc while engaged in cutting 
a branch off a tree in his employer’s 
garden foil & suffered injuries from 
w hJch he died : — Held : deceased was 
engaged in ** domestic service ” within 
Workers Compensation Act. 1922. — 
Gouoh Chapman, [1930] N. Z. L. H. 
81.— N.Z. 

c iii. Voluntary v’ork — Assist- 

ance by neighbour.] — Applt. & resp. 
were neighbouring farmers. Applt. 
being ill, asked resp. to look alter his 
farm for a few days while ho went 
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away. I’esp. consented, but no re- 
muneration was discussed. During 
the harvesting of applt, ’s crop reap, 
was removing an obstruction from the 
harvester when the horses, being 
restive on account of the proximity of 
a bush fire, moved on, Sc resp.’s hand 
was eaugiit in tlie machinery & 
injured : - field : there was no con- 
tract of service. — W ii.liamh v. Good- 
win. [1928 J W. A. L. B. 107.— A US. 

civ. — “ Pupil at private liospiUxl.] — 
Ifitf. a pupil-dicthu'an, was employed 
l>y deft, hospital, a private institution, 
f»i a small weekly salary, vSe was injured 
by an aeeidont in the liospital, caused 
by the fall of a dumb-waiter or iioist 
w hich she was oj)erating : — Held : 
the hospital w’as nn “ t'stal)li.Mhment ** 
& pltf. a “ workman ’* ^\Ttiun 
sect. 1 (i), ip) of Workmen’s Compensa- 
tion Act, B. S. ()., 1927. - .1 Aims r. 
USHAWA Ho.sriTAL, 11931] 4 D. L. R. 
914; O. B. 482.— CAN. 

0 V. Insurance, agent] — Held : 

deceased did not work undtu* a contract 
of service Sc w'as therefore not a 
“ worker.” — Bac^e v. Australasian 
Temperance Sc Gknkuai, Mutual 
Jhfe Assuilvnck Society, Ltd., [1930] 
W. C. B. 140.— AUS. 

PART XIV. SECT. 2, SUB-SECT, 2. —A, 

2086 i. Of widmv of workman — 

Workman not the father.] — Held; the 
wmrd ” child ** includes lllegltimato 
chUdren of Uie worker, but dotjs not 
include other people’s children to whom 
he stands in uko jnermtis , — (^larkbon 

V. OORBIMAL BALCJOWNIK CoL LIK BLB B , 
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2111. Add* Annotation : — Folld. Bloor v. Ship 
Sutton (1920), 20 B. W. C. O. 12. 

2112a. ,] — A father brought a claim for com- 

pensation on the ground of his partial de- 
pendency on the earnings of his deceased son. 
The county ct. judge held f)n Wie facts tliat 
the family liad enough for the ordinary 
necessaries of life without any contribution 
from the son, & dismissed the father’s applica- 
tion. The father appealed : — Held : the 
existence of dependency was a question of 
fact for the judge, & there was no mis- 
direction. — MALcom V. South Garesfiei*d 
Colliery Co., I/td. (1930), 23 B. W. C. C. 
44, C. A. 

2118a. Validity of marriage — Onus of proof.] — 

A workman was killed leaving dependent 
upon his earnings a woman who claimed to 
be his wife & a daughter of the woman by a 
former marriage. On a claim for com- 
pensation made by these two persons the 
employer disputed liability on the ground 
that they were not membei*s (^f the deceased’s 
family within 1925 Act, sect. 4 (3). He put 
forward as the lawful wife of ttie deceased 
one A., who had gone through a form of 
mairiage with the deceased in 1 895. To this 
the applicants answered that such marriage 
was invalid, A. being herself a m.arried 
woman at the time. At the hearing A. was 
called as a witness, & it was prove(l that A. 
had married I), in 1882, but that in 1887 D. 
deserted her & had never been heard of since. 
The county ct. judge held that in order to 
succeed appets. must displace the validity of 
tlic 1895 niari'iage, & in order to displace the 
validity of that marriage they must prove 
that D. was alive In 1895. Tie found that 
tlicy had failed to prove that L). was alive in 
1895, (& maile his aw’ard in favour of the 
employer. Appets. appealed : — Held : it 
was a question of fact for the judge & there 
was no misdirection. Appeal dismissed. — 
Monckton V. Tauk (1930), 23 B. W. C. C. 
604, C. A. 

2114. Add. Annotations: — Consd. Fife Coal Co. 
V. Ai‘ Arthur (1920), 90 L. J, K, B. 330. 
Expld. Welsh Navigation Steam Coal Co. v. 
Evans, [1927] A. C. 834. 

2115. Add. Annotations : — Consd. Fife Coal Co. 
v. M‘ Arthur (1920), 90 L. J, K. B. 330; 
Welsh Navigation St<*.am Coal Co. v. Evans, 
[1927] A. C. 834. 

2117. Add. Annotation : — Consd. Welsh Naviga- 
tion Steam Coal Co. v. Evans, [1927] A. C. 
834. 

2118. Add. A.nnotations : — As to (I ) Refd. Welsh 
Navigation Steam Coal Co. i\ Evans, [1927] 
A. C. 834. As to (2) Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834. 
As to (4) Refd. Nugent v. Londonderry 
Collieries (1929), 141 L. T. 619. 

2120a. .1 — The expression “ ordinary 

necessaries of life ” in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 


clothing, & shelter, but does not extend to 
such a thing as savings out of the surplus 
in earnings. — Wklstt Navigation Steam 
Coal Co. v. Evans. [1927] A. C. 834; 96 
L. J. K. B. 906 ; 137 L. T. 775 ; 43 T. L. R. 
730 ; 71 Sol. Jo. 694 ; 20 B. W. C. C. 537, 
H. L. ; revsg. 8. C. sub nom. Evans v. Welsh 
Navigation Steam Coal (’o. (1926), 96 
L. J. K. B. 290, C. A. 

Annotation : — Apld. Malcolm v. South Garofifield Colliery 
Co. (1930), 23 B. VV. C. C. 44. 

2127a. Probability of future support.] — A cab- 

driver was regularly employed at £2 5s. 
per week but, on the death of that employer, 
remained out of work for eighteen months. 
At. the end of that time he obtained occasional 
employment driving to funerals, but his 
wages at this form of work only averaged 
5s. a week. On returning from driving to 
a funeral he fell from the seat of his cab, &; 
died from a fracture of the skull. At the 
time of his death he was wholly, his 
widow mainly, dependent on a son’s assist- 
ance, On a claim for compensation brought 
by the widow, as a dependant, the county 
ct. judge, in making an award in favour of 
employer, said that he must be satisfied 
that there was a partial dependency at the 
time of death before he could speculate as 
t(3 what the future might or might not bring 
forth. The dependant appealed ; — Held: the 
probability of the workman, if he had lived, 
regaining full employment, <5c. once more 
suf)poi*ting the dependant being a factor 
to be considered in deciding whether there 
was dependency, it being doubtful whether 
this factor had been taken into account, the 
case must go back to the county ct. judge 
to consider such a probability. —Lee v. 
Munro (1928), 98 J>. J. K. B. 49 ; 140 L. T. 
129 ; 72 Sol. Jo. 779 ; 21 B. W. 0. C. 401, 
0. A. 

Annotation : — Consd. Nujyent v. Londonderry Collieries 
(1929). 141 L. T. (U9. 

2128a. Probability of Increase in earnings.] — Held : 
in deciding whether dependency existed at 
the death tlie probability that but for the 
accident the deceased’s earnings would have 
increased between the date of the accident 
& the date of his death may be taken into 
account. — Nugent v. Londonderry Col- 
lieries, Ltd., [1930] I K. B. 159 ; 99 
L. J. K. B. 34; 141 L. T. 619 ; 46 T. L. K. 
623 ; 22 B. W. C. C. 474, C. A. 

2184. Add. Annotation : — -4 .s' to (2,) Consd. Athey v. 
Pickerings (1926), 96 L. J. K. B. 250. 

2137a. — Wife in asylum.] — On the death 

of a. workman, who was a laboui*er, killed by 
an a.cci<lent ai ising out of & in the course of 
his emi>loymont, a claim was made for com- 
pensation imder the Act on behalf of the 
widow as dependent on the earnings of the 
deceased workman. The widow, for two 
ye.ars before the accident, had be(m in an 
asylum suffering mentally from the after 


Lth. (1928). 28 S. R. N. S. W. 583; 
46 N. S. W. W. N. 184.— A US. 


■a. Brother — Whether half-brother 
included .] — The term “ brother *’ in 
Its primary Honse rnoaufi a brother of 
the whole blood, & it is only in a 
secondary & ext.on<lefl sense that the 
term Is deemed to Include a bi’otJier 
of the half blood. Whether the term 
is to be taken in its primary or 


secoudaiT hciiso depends In each case 
upon the context in which it is found. 
In th(j Workmen’s Compensation Act, 
whudi is a niiflfei-penal, statute, the 
term “ minor brother *’ in sect. 2(1) (d) 
of the Act means a minor brother of 
the whole blood, & does not include a 
minor half-brother. — ffc Maung Kyan 
( 1930), I. L. R. 9 Ran. 46.— IND. 

*c. Adopted child.h-An adopted 
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dauerhter of a Hindu is not a 
" (iepemient ” within sect, 2 (1) (d) of 
WorknifMi’s Compensation Act, 1923. — 
Be Mtjnshi Ram (1931), I. L. R. 12 
Lab. 658 .— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

2100 lil. .1— Casbt V. Gkby 

County Council, [1029] N. Z, L. R. 
125.— •N.Z. 



Cases 8187ar-2203. English and Empibe Digest Supplement. 


effects of childbirth. On the hearing of the 
arbn. in the county ct. no medical evidence 
was given as to the condition then of the 
widow, or of the probability or possibility of 
her future recovery. The coimty ct. judge 
held that there was no intention shown by 
deceased of bringing the legal relation of a 
husband to a dependent wife to an end, &; he 
said that it was common knowledge that in 
many cases women whose mental condition 
had been deranged by childbirth did recover. 
The asylum authorities, after consideration 
of the cii'cumstances that the workman was 
only earning £2 7^. Id. a week &- was helping 
to support his mother & had a child to whose 
maintenance he was contributing, made no 
claim during his lifetime or after his death, 
but on an application the county ct. judge 
ordered an arbn. in which the widow was to 
be represented. The employers appealed : — 
Held : the county ct. judge, without medical 
evidence, could not find a probability of the 
widow’s recovery, or that there was any 
* evidence upon which a finding of dependency 
could be based. — Bacon v. Longrake Spar 
Co., I/TD. (1931), 140 L. T. 116 ; 24 B. W. 
C. C. 432, C. A. 

2143. Add, Annotations : — Consd. Bacon v, Long- 
rake Spar Co. (1931), 146 L. T. 115. Refd. 
M*Arthur v, Fife Coal Co. (1926), 19 B. W. 
C. C. 669 ; Lee v. Munro (1928), 98 L. J. K. B. 
49 ; Brazewell v, Eznmott & WaUshaw (1929), 
140 L. T. 603 ; Nugent v, Londonderry 
CoUieries (1929), 141 L. T. 619. 

2143a. Motive of marriage Immaterial — Marriage 
while In dying condition.] — In 1913, the sister 
of the wife of a workman came to live with 
both of them. In 1915 the wife died & the 
sister-in-law stayed on as the workman’s 
housekeeper, becoming entii*ely dependent 
on him for her suppoH. In Dec. 1925, the 
workman was operated on for scrotal 
epithelioma, but resumed work in J une, 1926. 
In Mai*. 1928, he was certified as suffering 
from an industiial disease & underwent 
another operation. In Apr. he went to 
hospital, but was discJiargcd after four days 
on the ground that his case was incurable, 
it was then thought that he was in a dying 
condition. On June 7, he married his sister- i 
in-law with the view of making her a i 
dependant witlun the Act. On July 21, 
1928, he died. At the time of liis death he I 
was in receipt of a weekly payment of com- 
pensation from his employers. The widow 
claimed compensation on the ground of total 
deiiendency. The county ct, judge found 
that the v^ddow would not have been a 
dependant at the time of his death but for 
the accident, «!e., therefore, refused com- 
pensation. The widow appealed : — Held : 
appet. having proved that, if the workman 
had not been incapacitate from earning 
wages, she would at the time of his death 


have been totally dependent upon him, &> 
having also proved that at that time she was 
in fact his wife, she was entitled to an award. 
The fact that she married him after ho hawi 
become incapacitated was immaterial, 
any motive she may have had for maiTying 
him was irrelevant, — ^B razeweix v, Emmott 
Sc Waixshaw, Ltd. (1929), 140 L. T. 603 ; 
46 T. L. R. 194 ; 73 Sol. Jo, 126 ; 22 B. W. 
0. 0. 162, 0. A. 

Annotation: — ^Apld. Nxigent v, Londonderry ColUerlee, Ltd. 

(1929), 141 L. T. 619. 

2146. Add, Annotations : — Consd. Bacon v, Long- 
rake Spar Co. (1931), 146 L. T. 115. Refd. 
Lee V, Munro (1928), 08 L. J. K. B. 49. 

2151. Add, Amioiations : — ^Consd. Bacon v, Long- 
rake Spar Co. (1931), 146 L. T. 116. Refd. 
Lee V. Munro (1928), 98 L. J. K. B. 49. 

2166a. .] — ^A workman, when 

on shore, whicJi was about throe months in a 
year, lodged with his married sister &vpaid 
her 30s. a week, Sc he also paid her £1 a week 
whilst at sea, out of which, after paying the 
expenses of his keep, she made a profit. 
The county ct. judge found that the sister 
was partially dependent on his earnings : — 
Held : it was a question of fact, & there 
was evidence to support the finding, & no 
misdirection. — B loor v, Sutton (Owners) 
(1926), 20 B. W. C. C. 12, C. A. 

2167. Add, Citation :--19 B. W. C. 0. 394. 

Add. Annotation : — ^Folld. Shotts Iron Co. v. 
Curran, [1929] A. C. 409. 

2173. Add. Annotations: — As to {I ) Dlstd. Lee v, 
Blackman (1928), 138 L. T. 610. Consd. 
Smith V, Stepney Corpn. (1929), 22 B. W. C. C, 
451. 

2179a. -Expenses.] — ^Applt., a traveller em- 

ployed by resps., had been engaged at 
a salary of £450 a year, but subsequently 
resps. by a letter agreed at his request to 
show his remuneration as being £150 salary 
& £300 for expenses. Applt. met with an 
accident Sc applied for compensation. The 
county ct. judge found that the agreement 
in the letter was a thing done for income tax 
purpose, Sc that applt.’s earnings must be 
treated as £450 a year, Sc that he was not a 
workman within Workmen’s Compensation 
Acts : — Held : as there was no evidence os 
to what applt. ’s expenses in fact were, the 
judge’s decision was right. — S kidmore v, 
Bullock, Lade Sc Co., Ltd. (1928), 44 
T. L. R. 575 ; 21 B. W. C. C. 199, 0. A. 

2199. Add. Annotations : — As to (1) Consd. Nimmo 
V. Thomas Jones (Estates), Ltd. (1929), 22 
B. W. C. C. 642. Folld. Farleigh v. Parker Sc 
Lang (1930), 23 B. W. C. C. 490. 

2202. Add. Annotation: — Consd. Farleigh v, 
Parker Sc Lang (1930), 23 B. W. C, 0. 490. 

2203. Add. Annotation : — Refd. Farleigh v. 
Parker & Lang (1930), 23 B. W. C. C. 400. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (0) iii. 

2154 iii. Sum less than 

cost of own maintenance. ] — There is no 
inference of, partial dependency In the 
cMiKo of a member of the workman's 
family who cont.ributes to a family 
pool, entirely spent noon the neces- 
saries of llfo/ of the whole family, a sum 
letw than the proportion of the fund 
actually spent uiion his own neces- 
saries. while retaining surplus earnings 
sufBciont to allow him to contribute 


his whole proportion. — E lliot v. 
Gow Habxuson & Co. (1929), 22 
B. W. C. C. 854.— SCOT. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. ( 0 ) Iv. 

k i. Meaning of ** unmarried.**] 

— On the construction of '* unmarried 
Bister ** In Workmen's Compensation 
Act : — Held : although ordinarily'* un- 
married " means a person who has 
never been married, the expression 
is Husceiitible of meaning ** a sister 
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whose husband is not olive at the time 
when the question arises " ; if tho 
Burroundliig circumstances indfeato 
that tho word was intended to be used 
In the statute in that sense. — Mus- 
SAMMAT Mon Bai V. Agknt, North- 
Wbstern Railway (1931), I. L. R. 
12 Lah. 228.— IND. 

PART XIV. SECT. B, SUB-SECT. 2. -A. 

I L Nurse.] — Held: employed 

to i>erform work of a casual nature. — 
Lows e. Bruos (1926), 47 N. L, It. 
469.— S. AF. 
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2a04a. -•] — A casual labourer was em- 

ployed by a builder in the doing of the repairs 
to the roof of a farmhouse was paid by the 
hour. The farmer, for whom the repairs 
were being done, suggested to the builder 
that when the job was finished the builder’s 
men should assist in removing the branch 
of a tree which was overhanging & damaging 
the roof. The builder agreed, but nothing 
was said as to terms. The work on the roof 
having been finished at dinner-time, the 
labourer climbed^ the tree, & in the course 
of sawing the branch, fell off the tree & was 
injured. He claimed compensation from the 
builder & the farmer in the alternative. The 
county ct. judge found as facts that the 
contract of service between the labourer & 
the builder came to an end at dinner-time & 
that there was an implied contract that the 
farmer should pay the labourer for his 
labour, & held that, although the labourer’s 
employment was of a casual nature, the 
lopping of the tree was work done for the 
purposes of the farmer’s t^ade or business. 
He therefore made an award for the labourer 
against the farmer. The farmer appealed : — 
Held : there was evidence to support the 
findings & no misdirection. Appeal dis- 
missed. — Farleigh V, Parker & Lang 
(1930), 23 B. W. C. C. 490, C. A. 

2212. Add. Annotation : — Distd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 619, 

2213a. Jobbing glazier — Supplying own tools.] 

— Held : there was evidence to support the 
finding of the county ct. judge that appct. 
was an independent contractor. — W illiams 
V. Larsen, Ltd. (1928), 21 B. W. C. C. 339, 
C. A. 

2216. Add, Citaiion : — mbeequent proceedings. 15 

B. W. C. C. 257, C. A. 

Add. Annotations : — Consd. Templeton v» 
Parkin Wm. & Co, (1929), 140 L. T, 619. 
Refd. Williams v, I^i-sen (1028), 21 B. W. 

C. C. 339. 

2216a. Club collector.] — A club collector 

was appointed by a co-operative society 
& received a shilling in the pound on 
all contributions collected by him. The 
society reserved the right to terminate the 
appointment with or without notice, & pro- 
hibited the collector from canvassing for any 
other firm in competition with the society. 
He was not obliged to work on any particular 
day or hour &, provided he did not keep 
money over the week-end, could pay in 
money collected whenever he pleased & at 
any branch. He could not go on holiday 

PART XIV. SECT. 3, SUB-SECT. 5. 

2213 Iv. .] — Deceased 

& his partner contracted with appJt. to 
out & cart 1,000 cubic feet of clay at 
5s. M, per cubic yard. They used 
their own tools & lorry, paid their own 
assistants, & worked when they liked, 
the only stipulation being that they 
had to deliver suflicient clay to keep 
the pottery working. Applt. indicated 
what port of the pit the clay was to be 
taken from & wheTO the loads were to 
be dumped at the pottery. Deceased 
was killed by a fall of clay in the pit ; — 

Held: deceased was an Independent 
contractor. — West Australian Pot- 
tery Co., Ltd. v. Neil, [1U28J W. A. 

L. 11. 105.— AUS. 

0 i. .1 — Pltf. enerofired with 

deft, to sink a well at an agreed rat^e 
per foot. Doft. exercised no control 


without the consent of the society. He was 
given further elaborate written instructions 
which dealt in detail with the method in 
which he should carry out his duties. The 
county ct. judge found that the collector 
was a workman & not an independent con- 
tractor : — Held : the question was one of 
fact & there was evidence to support the 
finding & no misdirection. Appeal dis- 
missed. — Hobbs v. Royal Arsenal Co- 
operative Society, Ltd. (1930), 144 L. T. 
10 ; 23 B. W. C. C. 264, 0. A. 

2220. Add. Annotations : — Consd. Roberts v. 

Gardner (1928), 21 B. W. C. C. 164. Refd. 
Hobbs V. Royal Arsenal Co-operative Society 
(1930), 144 L. T. 10. 

2220a. .] — A co., who carried on the business 

of manufacturing cutlery, let out the grinding 
of knives to one T. on a verbal agreement, 
terminable by a month’s notice on either 
side. Under this agreement T. occupied a 
part of the co.’s premises, for which he paid 
i*ent, & was provided with power, water, 
light, &; coal. He on his part provided the 
necessary labour, grinding wheels & other 
accessories. He could employ & dismiss 
what men he liked, & the co. could not object 
to any workman he employed except by 
terminating the agi'eement. Work was given 
out to him by the co.’s foreman at agreed 
prices & he made his profit out of the prices. 
He was allowed to do the work in his own way 
& in his own hours. He was not paid over- 
time, & had a key of the room in which he 
worked. The co. had first claim on his 
time & theh foreman frequently came to see 
how the work progressed, but gave no 
directions. If the work had to be finished 
in a certain time, he was bound to finish it 
in that time, the co., if necessary, directing 
him to work oveitime or get extra assist- 
ance. When work was slack, he was allowed 
to take in work for other firms, but the co.’s 
work continued to take precedence. His 
N ational H oaJ th I nsurance cards were stamped 
by the co. In 1919 he had been paid com- 
pensation by the co. for an accident. In 
Oct. 1927, he ceased working regularly & 
on Jan. 24, 1928, he was certified as suffering 
from silicosis. On a claim for compensation, 
the county ct. judge held on these facts that 
T. was employed under a contract of service 
& was a workman entitled to compensation. 
The CO. appealed : — Held : there was no 
evidence of any right on the part of the co. 
to control & direct how the work was to be 
done. The man was an independent con- 
tractor & not a workman within the meaning 


or direction over pltf. in the cxLKsatlon 
of the woik, pltf. being an expert well- 
sinker : — Ildd : pltf. was an inde- 
pendent contractor. — Dellow v. Bell, 
[1927] N. Z. L. It. 140.— N.Z. 

2220 i. EngcLgcmeni at weekly 

iwifircs.]— Jlcsp., requiring a sewerage 
system & a hot & cold water supply 
put into the house, got into com- 
munication with appot., who was a 
plumber, &; he agroea to do thO wmrk. 
Ho was to bo paid £4 4s, a week for 
doing it, & it was to take six weeks. 
\ppet.*s son occasionally helped appct., 
& the £4 4s. a week was to include any 
help that the son might give. Itesi). 
also employed “ a handy man ” at 5s. 
a day &: another man to assist appct., 
Sc she paid both these men. Before 
beginning the work appot. went to the 
house, which was vacant, & measured 
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up what it would take to do the work. 
He dictated a list of the materials 
required, & these were ordered, & 
resp, paid for them. A friend of 
resp.'s, a farmer, showed appct. where 
to lay the pipes & where the bath w^as 
to be put. Hesp. on one occasion 
spoke to appct. about the line one 
drain would take as regards certain 
flower beds, but did not tell him where 
to run the drain. Otherwise appct. 
was loft to himself os to how ho would 
do the work. During the course of 
the work appot. was Injured : — Held : 
there was clear evidence that appct. had 
entered Into a contract of service at 
the weekly wage of £4 4«. for the period 
required for completing a sp^hed 
work, & accordingly appct. was entitled 
to oompensatiozL — Loans v. Pbnt- 
LAim, 11930) I. R, 6 ; 23 B. W. C. C. 646. 



Caaes 2220a— 2270a. English and Empire Digest Supplement. 


of the Act. — ^Templeton v, Pabkin Wm. & 
Co., Ltd. (1929), 140 L. T. 619 ; 22 B. W. 
C. C. 110, C. A. 

2225. Add, Annotation : — Refd, Murphy v. Hender- 
son & Glass (1930), 23 B. W. O. C. 91. 

2227a. .] — The beneficiaries under the 

will of J. formed themselves into a limited 
CO. for the purpose of managing testator’s 
estate consisting of a large amount of house 
property. Under its memorandum & arts, 
of assocn. it had power to carry on, inter alia, 
the business of builders, contractors, & 
dealers in building materials. The co. 
employed a contractor to do certain house 
repairs. A labourer employed by the con- 
tractor on this work was injured by the 
collapse of a scaffolding, & claimed com- 
pensation from the co. on the ground that 
the agreement with the contractor had been 
entered into in the course of or for the pur- 
poses of its trade or business relied on the 
powers given the co. by its memorandum & 
arts. The county ct. judge found as a fact 
that, notwithstanding the menujiandum &> 
arts., the co. was formed for the purposes of 
managing the estate Sc making a distribution 
among the beneficiaries. He held that thci 
CO. was not carrying on a trade or business 
& was not, therefore, liable to pay com- 
pensation as a principal under sect. 6. The 
workman appealed : — Held : the nature of 
the purposes for which the co. was formed 
was a question of fact for the county ct. 
judge. The finding was supported by the 
evidence & there was no misdirection. — 
Nimmo V. 'rHOMAS Jones (Estates), Ltd. 
(1929), 22 B. W. C. C. 642, 0. A. 

2229. Add, Annotation : — Dlstd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 596. 

2232a. Limited company managing estate of de- 
ceased.] — Nimmo v. Thomas Jones (Estates), 
Ltd., No. 2227a, anie, | 

2234a. .] — M., Ltd., agreed to deliver a crane 

to U. & G. A to provide a skilled erector A 
the necessary unskilled assistance for its 
erection at their works. The erector sent by 
M., Ltd., was given authority to engage 
unskilled assistance but had no express 
authority to engage or pay for overtime. 
The crane was late in delivery A II. A G. 
pressed the erector of M., Ltd., to erect it as 
quickly as possible. The erector, therefore 
asked the wages clerk of 11. A G. whether a 
foreman in the regular employment of H. A 
G. could remain A work overtime on a 
Sat. afternoon. The foreman duly worker! 
overtime as an unskilled assistant A was 
paid by the erector. On the foUowing j 
Tues. one of the partners of II. A G. pressed 
the erector to work overtime again A, after 
a discussion as to which of them should pay 


for overtime, suggested that the erector had 
better have the foreman as before. The 
partner called the foreman, A the following 
conversation took place between the partner 
A the foreman : C., the erector, wants you 

to stay. Will you help ? ” “Yes, I will.” 
“The same arrangement as Sat,” On the 
same day the partner wrote a letter to M., 
Ltd., in which he said, “ We have instructed 
your foreman to work overtime to-night A 
our foreman will help him. . . . We, of 
course, will debit you with the cost of our 
man’s time.” At 9 p.m. that night the 
foreman fell from a ladder wliile assisting in 
the erection of the crane A was killed. 
H. AG. AM., Ltd., were each made resps. 
to an application for arbn. by the dependants 
of deceased workman. The county ct. judge 
found that the workman had ceased his 
employment with H. A G. on the Tues. 
at 5 p.m. A was then engaged by M,, Ltd. 
He made an award for appets. against M., 
Ltd. M., Ltd., appealed : — Held : there 
was misdirection, -A no evidence to support 
the finding of a fresh contract of service with 
M.. Ltd. The contract of service with 
H. A G. was still subsisting at the time of 
the accident, A the workman was lent or let 
on hire within sect. 5 (1), A therefore H. A G. 
remained liable. — Murphy v, Henderson A 
Glass (1930), 23 B. W. C. C. 91, C. A. 

2238. Add, Annotation : — Retd. Geddes v, Dun- 
fermline District Committee (1927), 20 

B. W. C. C. 815. 

2239. Add, Annotation : — Consd. Nimmo v, 
Thomas Jones (Estates), Ltd. (1929), 22 
B. W. C. C. 642. 

2243. Add, Annotation : — Consd. Nimmo v, 
Thomas Jones (Estates), Ltd. (1929), 22 
B. W. C. 0. 642. 

2256. Add. Annotation: — Refd. Geddes v. Dun- 
fermline District Committee (1927), 20 

B. W. C. C. 815. 

2261. Add. xiimotations : — Consd. McFarlane v, 
Hutton (Stevedores) (1926), 96 L. J, K. B. 
357. Refd. Muscroft v. Stewarts A Lloyds 
(1928), 21 B. W. 0. C. 274, 

2264. Add, Annotations : — Apld. McFarlane v, 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357 ; Ferguson v, Shotts Iron Co. (1927), 20 
B. W. C. C. 741. Refd. Flanagan v, A(;kers 
Wliitley (1926), 19 B. W. C. C. 399: Ilaebum 
V. Lociigelly Iron A Coal Co. (1926), 20 
B. W. 0. 637 ; Muscroft v. Stewarts A 
Lloyds (1928), 21 B. W. C. C. 274; Wiles v. 
Ellerman’s Wilson Line (1928), 21 B. W. C. 0. 
194 ; Brown v. Aveling A Porter (1929), 
22 B. W. C. C. 165 ; James v. Paitridge Jones 
A .lohn Paton, Ltd. (1932), 25 B. W. C, C. 92. 

2270a. — — - A railway signalman died on 

Feb. 28, 1931, from pneumonia following a 


PART XIV. SECT. 4, SUB-SECT. 1. 

q I, GraiUor of a right to take 

timher.] — An ajfPi^ement whereby a 
landowner Rranls to another the 
right of access to his land to take 
UinbfT therofrorn for which the 
grantee i)ay8 u royalty is not a contract 
or part <jf or o pnjcess in the trade 
or calling " of u fanner witldn Worlo^rs’ 
t-ompeuMiition Act, h. i;i, iz conse- 
quently the landow uer Ih not a principal 
11 made jfdnily & severally 

liable with the granUuj pui'Hnant the 
provjflions of that sect. — Miciialiok v. 


McGreoou, 11029] N. Z. L. R. 245.-- 

N.Z. 

2232 i. Foreigner resident abroad — 
Accident to workman in this country A — 
Scan tA)N v. Hartlepool Seatonia 
S.S. Co., Ltd. (No. 1), I1029J 1. 11. 96.— 

IR. 


PART XIV. SECT. 4. SUB-SECT. 3. — B. 

o i. Erecting eUciric cable for 

railmiy company.] — Habia v. Great 
Indian Peninsular Ky, (1028), I. L. R. 
63 Bom. 203.— IND. 
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PART XIV. SECT. 4. SUB-SECT. 3.— D. 

sa. fVorkman rcceitnng tceekly pay- 
TnenU from contractor — Workman son 
of contractor.] — Held : although the 
contractor explained that he would 
not have made the payments but for 
the fact that the workman was bis 
son, the facts Juntifled the arbitrator 
in ilndlug that the son had elected to 
take his father as his debtor in the 
obligation to pay compensation, & be 
was barred from claiming against the 
principal. — Gkddks v. Dunfermline 
District GoMMirrKK, fl927] S. C. 797 ; 
20 B. W. C. C, 816,— SCOT. 
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chill. It was alleged by his widow that on 
Feb. 20, 1031, which was a line, dry day, 
after the end of his shift the relief man found 
him drying his cardigan at tlwi cabin lire. 

It was the practice at the close of a shift to 
leave a clean bucket of water in the cabin 
& it was alleged that the deceased workman 
got wet & could only have got wet by falling 
with the bucket when climbing the sU^ps of 
the signal cabin. On a claim for compensa- 
tion by the widow the county ct. judge in 
making his award said that if he were to find 
that deceased had met with an accident or, 
supposing there to have been an accident, 
that that accident had contributed to his 
death, he wotild be going into the realms of 
guess, conjecture, or surmise. He therefore 
made his award for the employer. The 
widow appealed ‘,— Held : it was entirely a 
question of fact for the county ct. judge &. 
there was no misdirection. Ax^peal dis- 
missed. — B owlks V. Soitthkhn By. (U:). 
(1931), 24 B. W. 0. C. 478, C. A. 

2276. Add, Annotations: — Reid. Raeburn v. Loch- 
gclly Iron & Coal Co. (1926), 20 B. W. C. C. 
o37 ; Bradley v, London & North Eastern 
Ry. Co. (1031), 145 L. T. 30. 

2278. After this case add ; — 

,] — Sec, also. No. 2281, post, 

2281. Add, Annotation : — Consd. Bradley v, 
London So North Eastern Ry. Co. (1931), 
145 L. T. 30. 

2284. Add, Annotation: — Held. Raeburn v, Loeb- 
gelly Iron & Coal Co. (1926), 20 B. W. C. C. 637. 

2285. Add, Annotation : — Consd. Dixon v, Ayre- 
some 8.S. Owners (1930), 99 L. J. K. B. 250. 

2297. Add, Annotation : — Distd. Lee t*. Breckman 
(1928), 138 L. T. 610. 

Alter this case add “ See, also. Nos. 2586- 
2589b, post,'* 

2299. Add, Annotation: — Consd. Lee v. Breckman 
(1928), 138 L. T. 610. 

2300. Add. Annotations : — As fo (1) Refd. Simpson 
V, London, Midland So Scottish Ry. Co., 
[1931] A. C. 351. As to (2) Consd. Lee v. 
Breckman (1928), 138 L. T. 610 ; Holden v. 
Premier Waterproof So Rubber Co. (1930), 
144 L. T. 519. 

2301. Add. Annotation Refd. Smith v. Stepney 
Corpn. (1929), 22 B. W. C. C. 451. 

2304. Add. Annotations : — As to (2) Consd. 
Bradley v, London So North Eastern Ry. Co. 
(1931), 145 L. T. 30. Refd. Raeburn v. 
Ijochgelly Iron So Coal Co. (1926), 20 B. W 
C. 0. 637 ; Ferguson v, Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 

2305. Add. Annotation : — Consd. Bradley v. 
London So North Eastern Ry. Co. (1931), 
146 L. T. 30. 

2308. Add. Annotations As to (1) Apld. Raeburn 
V, Lochgelly Iron So Coal Co. (1926), 20 


B. W. C. 0. 637. Consd. Bradley v, Ixind^ 
So North Eastern Ry. Co. (1931), 145 L* T. 
30. Refd. Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 


2309. Add. Amioiaiions : — Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. C. 0. 87. Refd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 


2310. Add. Annotations : — Consd. Cole v. L. So 
N. E. Ry. (1928), 21 B. W. C. C. 87. Refd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741, 


2310a. Anthracosls.] — A platelayer employed 

by a railway co. worked in tunnels on an 
average of two days a week. From May 10 
to Aug. 2, 1924, he was at work continuously 
in a long tunnel where a considerable amount 
of work was being done, So the full train 
service was running. On Aug. 2, he coughed 
up a lump of black stuff, So consulted a 
doctor, who, on Oct. 1, certified that he was 
suffeiing from anthracosis, a form of dust 
disease. He obtained light work as a 
gardener, but abandoned that on Oct. 9, 1 925, 
& did no further work. No notice of any 
accident was given, nor was any claim made, 
until he commenced proceedings for an 
award some throe years after he had given 
up work as a platelayer. The county ct. 
judge held appet. had not discharged the 
biu'den of x)roving that his past or present 
incapacity was due to injury by accident 
which arose out of or in the course of his 
employment by resj^s. : — Held : the judge 
was bound in law to come to the conclusion 
to which he did, So there was no misdirection. 
-“Cole v. IjOndon & North Eastern Ry. 
Co, (1928), 21 B. W. C. 0. 87, C. A. 


2316. Add. Annotations : — Apld. Flanagan v. 

Ackers Whitley (1926), 19 B. W. C. C. 399. 
Consd. McParlanc v, Hutton (Stevedores) 
(1926), 96 L. J. K. B. 357. Distd. Ferguson 
V. Shotts Iron Co. (1927), 20 B. W. » 

Muscroft V. Stewarts & Lloyds (1928), 21 
B. W. O. C. 274. Consd. Davis v. London, 
Midland Sc Scottish Ry. Co. (1930), 23 
B. W. C. C. 368 ; Jones v, Blaenavon Co. 
(1981), 24 B. W. C. C. 148. Alpd. Davies v. 
Vipond & Co. (1932), 116 L. T. 498. Consd, 
James v. Partridge Jones So- .John Pat on, JAd. 
(1932), 25 B. W. C. C. 02. Refd, Bradshaw 
V. Richardsons. West garth So Co., (l^l^l) 

B. W. G. C. 61 ; lla>^nan v. Pensford So 
Bromley Collieries (1921), Ltd. (19.^2), 2i> 
B. W. C. C. 87. 

2317. xidd. Annotations : — Apld. McFarlane v, 

Hutton (Stevedores) (1926), 96 L. 5' 

357 Distd. Muscroft v. Stewarts So Lloyds 
(1928), 21 B. W. C. C. 274. Refd. Ferguson 
V. Shotts Iron Co. (1927), 20 B. W. C. 0. 741 ; 
Hayman v. Pensford So Bromley Collieries 
(1921), Ltd. (1932), 25 B. W. C. C. 37. 


PART XIV. SECT. 6, SUB-SECT. 1.— 
C. (o). 

2282 U. S. P. Bubsand v. Northeun 
S.S. Co., Ltd., [1928] N. Z, L. R. 461.— 
N.Z. 


PART XIV. SECT. 6, SUB-SECT. 1.— 
C. (d). ^ 

•b. Heart failure caused by strain — 
No evidence of excessive strain — 
Whether injury by accident .] — A work- 
man, who was employed as a Dnisher 


a mine, beflran a shift at 11 
i Dimj. .ho. It was the last shirt of 
e year, & the man worked more 
fforously than usual to order to finish 
rlv for his enm purpowos. About 
: 20 a.m. on Dec, 31. ho complained 
a pain in his side. He collapstul 
dJe at work about ten minutes later, 
died shortly afterwards. Death was 
le to heart failui'c, caused by the 
rain of the whole work of the shift 
►orating upon a diseased condition 
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r the heart. There was no proof of 
ny particular or exceptional stri^. 

; it was not proved that the ex^ 
igour with w^hich the deceased had 
oon working caused his death 
Jeld : the arbitrator was entitled to 
old that the workman's death wm not 
aused by inju^ by “ accident within 
^"orkmen’s Compensation Acts. — 
Itmjik V. CourNKas Ikon Co., ]^d., 
19291 S. C. (Ct. of Sess.) 429.— SCOT. 
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2317a. Workman with heart disease — Death from 

strain.] — A workman, employed in a mine, 
exerted himself in the ordinary course of his 
employment in lifting & replacing the wheels 
of a tub which had left the rails. He imme- 
diately complained of pain. He went to 
work the following day, & on his way home 
fell dead. Death was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
period of years. Medical evidence was given 
to the effect that the strain of lifting would 
tend to make the workman’s condition more 
critical & so lead to the collapse. The county 
ct. judge held the workman’s death was 
caused by an accident, & he awarded com- 
pensation : — Held : it was a question of 
fact, as to which there was evidence to 
support the finding. — Flanagan v. Ackers 
Whitley A; Co. (1926), 19 B. W. C. C. 399, 
C. A. 

2317b. “.] — A stevedore, who for many 

years had done his work without ailing, while 
employed unloading a ship had to fill a tub 
with iron ore, & at a certain point in the 
transit of the tub to deflect it so as to allow 
it to clear an obstacle. While pulling the tub 
into the right position he suddenly said 
“ Oh ! ” &; ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt ill &: stopped. He lay 
down, &; within half an hour from his saying 
“ Oh I ” was dead. On a 'post mortem 
examination it was found that he suffered 
from coronary disease of the heart, which 
sooner or later would have caused death : — 
Held : death resulted from a strain incurred 
in the ordinary exercise of the man's work, & 
this amounted to an accident, as to estiiblish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
be made in favour of the dependant. — 
McFarlane V. Hutton Brothers (Steve- 
dores), I/TD. (1920), 96 L. J, K. B. 357 ; 136 
L. T. 547 ; 20 B. W. C. C. 222, C. A. 

Annotations: — Consd. Muscroft v, Stewarts & Lloyd« (1928), 
21 B. W. C. C. 274. Apld. Here v. General Steam Naviga- 
tion Co. (1929), 22 B. W. C. C. 100. Expld. Davies v. 
Vipond & Co. (1932), 146 L. T. 498. Befd. James v. 
Partridge Jones & John Paton. Ltd. (1932), 25 B. W. C. C. 
92. 

2317c. .] — ^A workman was employed 

loading & unloading a ship, & on May 25, 
1931, started the work at 6 a.m. of loading 
bags of sugar & china clay weighing a 
hundredweight each or more slung on board 


bv a crane. It was common groimd he had a 
diseased heart. He was a man of small 
sf^ture, forty-six years of age. He worked 
tiU 8 a.m., & at breakfast felt queer, but 
resumed work, & at 9.30 tried to stop a sling 
of sacks swin^g ; there was a jerk, & he 
injured his finger, but continued work. 
There was a slight pause, when the men were 
sitting down, but the deceased workman got 
up to hook a bag, tried to strike his hook in 
the bag, but fell & died. The question arose 
whether he died purely from disease of the 
heart, or whether the work contributed to the 
death, in which latter event the death would 
be an accident arising out of the employment. 
The county ct. judge held the accident was 
due to disease & not to the employment. 
The death was certified to be caused by 
myocarditis & syncope : — Held : there was 
no evidence on which the coimty ct. judge 
could find as he did, & the death was con- 
tributed to by the ordinary course of the 
work, it not being necessary, in order to so 
hold, to prove there had been some abnormal 
strain caused by the work ; consequently the 
accident arose out of the employment, <fc the 
dependent on the earnings of the deceased 
was entitled to compensation under sect. 1(1), 
of 1925 Act. — Treloar v. Falmouth Docks 
& Engineering Co., Ltd. (1932), 147 L. T. 
271, C. A. 

2320. Add, Annotaiion : — Refd, Davis v. London, 
Midland & Scottish By. Co. (1930), 23 

B. W. C. C. 308. 

2327. Add, Annotaiiona : — As to {I ) Refd. Baebum 
V. Lochgelly Iron Sc Coal Co. (1926), 20 B. W. 

C. 0. 037 ; Ferguson v, Shotts Iron Co. 
(1927), 20 B. W. C. 0. 741 ; Bradley v, 
London & North Eastern By Co. (1931), 145 
L. T. 30. 

2329. Add. Annotation : — Folld. Bradley v, 

London Sc North Eastern By. Co. (1931), 
145 L. T. 30. 

2329a. -.] — Bradley v, London Sc North 

E4STEBN By. Co., No. 2737a, post 

2331a. ,] — A workman, employed as a 

ripper, was subject to the disease of osteo- 
periostitis, rendering his bones brittle Sc even 
liable to a spontaneous fracture, but he was 
able to do his work, Sc in 1919, by an accident 
whilst so employed, suffered a fracture of his 
right femur. He received compensation, but 
in 1920 resumed work, Sc continued so to 
work until 1924, when the scam on which he 


PART XIV. SECT. 5, SUB-SECT. 1.— 
C. (f) iv. 

sf. Foetal paralysis — Resulting from 
chiU,] — Award in workman’s favour 
upheld. — B urt v, Broiocx Hill 
South. Ltd. (192G), 26 S. R. N. S. W. 
307 ; 43 N. S. W. W. N. 69.— AUS. 

Bk. Disease proceeding from baciUi ,] — 
A disease proceeding from LacilU 
may be a personal injury by accident. 
— SniPSOX V, PlNLAYSOX (1926), 26 
S. R. N. S. W. 280 ; 43 N. S. W. \V. N. 
60.— AUS. 

•1. Infective jaundice.] — Held : there 
was evidence on which the arbitrator 
was entitled to hold the contracting 
of tho disease was an aooldent. & the 
workman’s death resulted from an 
injury by accident. — R abburn v, 
Co.. Ltd., 


part XIV. SECT. 5, SUB-SECT. 2. — / 

2332 h. .] — Where It cannot I 

said that it was part of the workman 


duty to hazard, to suffer or to do tho 
act which was tho cause of his injury, 
it follows that the accident was not 
one “ arising out of ” the employment, 
within Workmen's Compensation Act, 
R. S. S. 1920, c. 210, s. 4. — Kilorbn 
V, Browning Rurax Municipality, 
[19281 3 W. W. R. 699.— CAN. 

23321H. .]— The rule that** arising 

out of the employment ** means arising 
out of the work which the workman 
was employed to do, applied In holding 
that pitf., who was employed as a 
blacksmith in or about the oonstnic- 
tlon of a railroad, was entitled to 
recover for an injury from a piece of 
molten babbit wnico exploded while 
he was engaged in ** babbitting " Si 
when be was looking into an axle-box 
on machinery used in the construotion 
work to ascertain if sufficient babbit 
had been poured. It wsm held on the 
evidence that it was part of pltf.’s duty 
to do the babbitting on the occasion of 
the accident; Sc that when for said 

18 


purpo.se ho looked into the axle-box, 
while his assistant was pouring the 
metal, he did something incident to 
his employment. — W ell v, Morgan, 
11929J 2 D. L. R. 155 ; 23 S. L. R. 
241 ; [1928J 3 W. W. R. 710.— CAN. 

p i. Fighting with fellow-work- 

man,] — Appet. was employed in a room 
of resp.'s factory with instruotions, 
he cdloged, to prevent employees from 
other rooms from loitering there. An 
employee from another room having 
entered, appet. oi'dcred him to leave, 
following wnioh blows ensued between 
this employee Sc appot.. Sc appot. 
received facial injunes : — Held : the 
accident to appot. did not arise out 
of or in the course of his employment.— 
Brown v, Albany Bell, Ltd. (1927), 
29 W. A. L. R. 182,— AUS. 

2337 i. ** In the course of the employ 
merU,**] — ^Wblid v, Morgan, 11928) 3 
W. W. R. 710.— CAN. 


o i. ,J — Halli Bros. v. Perumal 

(im), I. L. R. 52 Mad. 747.— IND. 
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wa43 employed was shut down & he ceased to 
work. In Aug. 1925, he was out for a walk, 
& after walking two or three miles <Sc while 
standing stUl his right tibia suddenly snapped, 
& he clamed compensation for the injury, on 
the ground that it was attributable to the 
accioLent suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
be affected. There was no evidence that 
he did slip when the tibia snapped in Aug. 
1926. The county ct. judge held the injury 
was due to the ftrst accident in 1919, & 
awarded compensation : — Held : there was 
no evidence to support the finding, & the 
award must be set aside. — Werrin v. 
United National Collieries, Ltd. (1926), 
20 B. W. C. C. 166, C. A. 

2836. Add, AnnotaUona : — Distd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Consd. Lee v, Breckman (1928), 138 
L. T. 610. Refd. Holden .v. Premier Water- 
proof & Rubber Co. (1930), 144 L. T. 619. 

2339. Add. Annotations : — As to (1) Distd. McCullum 
V. Northumbrian Shipping Co. (1931), 146 
L. T. 124. Expld. & Distd. Northumbrian 
Shipping Co. v. McCullum (1932), 48 T. L. R. 
568. Refd. Moule v. Marmite Food Extract 
Co. (1927), 20 B. W. C. C. 446. As to (2) 
Consd. Gorman v. Barclay Curie (1925), 19 
B. W. C. C. 504. Refd. Robertson v. S.S. 
Appalachee, Rovira v. Same (1926), 136 
L. T. 488 ; Simpson v. London, Midland & 
Scottish By. Co., [1931] A. C. 351. 

2340a. .] — Pruce v. Davey, No. 24G0b, post. 

2340b. Distinction between negligence & perform* 
ance of act in unusual manner — Question of 
fact.] — Deceased was the driver of a steam 
lorry. He left the lorry, which had been 
proceeding along the high road, for purposes 
•of his own for a few minutes. Returning to 
the road he beckoned to the steersman of the 
lorry to come on. Apparently he attempted 
to board the lorry when in motion ; he 
slipped & fell under the wheels & was killed. 
His widow claimed compensation. The 
county ct. judge held that the act of the 
deceased was not done for the purposes of 
& in connection with his employers’ trade or 
business & made an award in favour of the 
employer : — Held : the distinction between 
negligently doing an act which was within 
tluj authority & doing an act which you are 
employed to do in such an unusual way as 
to take it outside the authority had not been 
sufficiently considered by the coxmty ct. 
judge. It was a question of degree & of 
fact. The matter must therefore go back 
for reconsideration. — Taylor v. Lock (1930), 


99 L. J, K, B. 246 ; 142 L. T. 637 ; 23 
B. W. C. 0. 65, 0. A. 

2342. Add. Annotation : — Consd. Howells r. G. W. 
Ry. (1928), 97 L. J. K. B. 183. 

2342a. .] — A dock labourer was 

employed to load cargo into a steamer in 
a dock. He could have reached the shed 
where he worked by a provided route over 
a metalled road, but as this was a long way 
round he took a shorter cut, which involved 
his crossing a number of railway lines on 
the level, &; while doing so was knocked down 
& killed by a light engine. The county ct. 
judge found that deceased could have used the 
provided way through the docks, but as he 
did not do so, but used an imauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 
officials by a large number of workmen, & as 
at the time when the accident happened he 
was not doing anything which he was under 
any obligation to do, the accident did not 
arise in the course of the employment; — 
Held : this was a misdirection. On the facts, 
the workman was on the employers’ premises, 
proceeding to work over an accustomed & 
permitted, though not a provided, route, & 
the accident arose out of & in the course of the 
employment. — Howells v. Great Western 
Ry. Co. (1928), 97 L. J. K. B. 183 ; 138 L. T. 
544 ; 21 B. W. C. C. 18, C. A. 

Annotation : — Distd. Black t>. Hesperldes S.S. Owners 
(1929), 22 B. W. C. C. 295. 

2345. Add. Annotation : — Refd. Sparey v. Bath 
R. D. 0. (1930), 23 B. W. 0. C. 263. 

2347. Add. Annotation : — ^Retd. Anderson v. Hick- 
man H. & Co. (1928), 21 B. W. C. C. 369. 

2343. Add. Annotations : — Consd. Sparey v, Bath 
R. D. C. (1930). 23 B. W. C. C. 263. Refd. 
Lye V. British & Argentine Meat Co. (1923), 
Ltd. (1927), 20 B. W. C. C. 341. 

2349a. .] — Dunning v. Binding (1932), 

147 L. T. 520, C. A. 

2349b. Engine driver — Accident after coming off 
duty — In hostel provided by employer,] — 

Brentnall V. London & North Eastern 
Ry. Co. (1932), 48 T. L. R. 544, C. A. 

2350. Add, Annotation : — Consd. Sparey v. Bath 
R. D. C. (1930), 23 B. W. C. C. 263. 

2354a. Leaving dock side for ship.] — 

The deceased workman signed on as boat- 
swain for a voyage, & joined the ship when 
lying in Swansea Harbour. The contract of 
service contemplated that he might be called 
on to act as night watclunan with overtime 
payment. He was acting as such when, 
returning from liis home to the ship, he dis- 
appeared, after calling at a public-house just 
outside the entrance to the dock premises, 
which were private property, & his body was 


PART XIV. SECT. 6, SUB-SECT. 2.— 
B. (a) i. 

X L — HoLDiNQ V. South 

Australian Railways Comb., [19263 
S. A. S. R. 92.— AUS. 

0 i. Partly due to wilful miscon- 

duct of workman .] — Baker v. New 
South Wales Railway Comrs. (1927), 
28 S. R. N. S. W. 60 ; 45 N. S. W. W. N. 

21.— AUS. 

PART XiV. SECT. 6, SUB-SECT. 2.— 
B. (a) U. 

e L Workman riding in jigger 


belonging to fellow workman.] — PJtf. w’as 
employed by doft. oorpn. as a plate- 
layer on a length of tram line, approxi- 
mately tw'o miles in length, running 
between the H. waterw’orks dam & 
quarry. A construction camp had 
Been erected near the dam. Sc pltf. & 
other w'orkmen elected to live at this 
camp. Pltf.’s work was confined to 
the section of the line running between 
the dam & the quarry, Pltf. often 
spent week-ends at the H. Bay, & with 
other workmen he frequently returned 
from H. Bay to the camp on a jigger 
owned by one of the men. Such use 
of the jigi^r was known to Sc acquiesced 
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In by the corpn.*8 ofllcors. Pltf. was 
returning to the camp on the morning 
of Aug. 3, 1929, on the jigger, when 
the latter was derailed Sc pltf. seriously 
injured. The place of the accident 
was some two ^es Sc a half from the 
nearest part of the section of line at 
which he would nonnally have reported 
for duty : — Held : though pltf. imd a 
right to be at tho place w^herc the 
accident happened, at the time he was 
not then there in pursuance of his 
obligation to deft. & his claim must 
fail. — Fi.oweri>at t?. Auckland City 
Corpn., [1930] N. Z. L. R. 331,— N.Z. 
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found in the water a thousand yards from the 
sliip : — Held : deceased, by taking? on the I 
special duty of night watcliinan, did not 
div€.*st himself of the character of a seaman, 
&; as he must be inferred at the time of the 
accident to have been on the private premises 
of the harbour in which the ship lay, & 
sustained the accident by reason of risks 
incidental to his employ mtmt, which he 
would not- have encountered but for his 
employment, therefore the accident arose 
out of & in the course of the employment. 
The principle in all the cases of a seaman 
returning fi-om shore leave to his sliip in a 
public harbour is that the qiu'stion to be 
decided must be wliethcr tiie risk run was 
shared with all the public, or was incidental 
to the seaman’s employment.— North - 

TTMBRIAN SH1P1*ING Co., LTO. V. McCuLLITM 

(1932), 101 L. J. K. B. 604 ; 48 T. L. B. 50S ; 
70 Sol. Jo. 494 ; svb noin, Mct’rLLTTM v. 
NORTIIUlMRiaAN SHIPPING Co., LtO., 117 
L. T, 301, Jl. L. 

2355. Add* Annotations: — Consd. Spaioy v. Bath 
K. I). O. (1930), 23 B. W. C. C. 203. Refd. 
Black V. Hesperides S.S. Owners (1920), 22 
B. W. C. C. 295. 

2355a. Road repairer — Accident on scene of 

repairs.] — Applt. was a workman wlio >\as 
emx^loyed by resps. in road repaiiing k, tar 
spi'aying. The work consisted in sweeping 
k tarring the road ; the last portion of his 
work for tlie day was to sw^eep another 
X)ortion of tlie road above the section which 
had been tari'ed. On July 5, 1929, the 
foreman blew" his whistle at five o’clock, k 
the men knocked off work. Applt. got to 
his work on a bicycle, wiiich he left just off 
the load, k when work ceased he proce(?ded 
in the ordinary w'ay to ge t his bicycle. At 
the end of the sw"e))t poiiion of the road 
W'ere some horses belonging to a separate 
contractor & used for moving the tarring 
machines. As he passed the liorses he was 
kicked by one of them, knocked off liis bicycle 
k severely injured. On iliose facts the 
county ft. judge found that the ac'cident did 
not arise in the cours<i of applt. ’s omxjloy- 
ment : — Held : tlie decision of tlie county 
ct. judge raised a question not of fact but of 
laws <k the proj^er legal inference to be drawn 
from the facts w'as that the accident did not 
occm* in tlie coiu’^e of applt. 's employment. 
When he luoimied his bicycle k started off 
to ride home he had resumed his freedom of 
action as a citizen on the public highway. — 
SpAiiEY V . Bath Bi:ral District CoUxNcu. 
(1932), 116 L. T. 285 ; 48 T. L. R. 87 ; 75 
Sol. Jo. 813 ; 24 B. W. i\ (k 111, 11. L. 

2356. Add, Annotations : — Consd. Dixon v, Ayre- 
some S.S. Owmers (1930), 99 L. J. K, B. 250. 
Refd. Morrison v. S.S. Aboukir, Woods v. 
Same (1928), 21 B. W. C. 0. 163 ; Black v. 
Hesperides S.S. Owners (1929), 22 B. W. C. C. 
295 ; Northumbrian Shipping (^o. v, 
McCullum (1932), 48 T. li. R. 568. 


2357. Add, Annotations : — Consd. Howells v. G. W. 
Ry. (1928), 97 L. J. K. B. 183 ; Sparey r. 
Bath K. D. C. (1931), 48 T. L. H. 87. Apld. 
Northumbrian Shipping Co. McCullum 
(1932), 48 T. L. R. 508. 

2360. Add, Annotations : — Apld. Howells v, G. W. 
Ry. (1928), 97 L. J. K. B. 183. FoUd. 
Anderson v, Hickman H. k Co. (1928), 21 
B W. O. C. 369. 

2364. Add, Annotations: — Apld. M‘Pherson v. 
Reid M‘Parlane (1926), 19 B. W. C. C. 576^ 
Pruce V, Davey (1920), 130 L. T. 601 ; 
Robertson r. S.S. Appalachee, Bovira v. 
Same (1926), 136 L. T. 488. Consd. Lye v, 
British &- Argentine Moat Co. (1923), Ltd. 
(1027), 20 B. W. C. C. 341 ; Moule v, Mannite 
Food Extract Co. (1927), 20 B. W. C. C. 446; 
HoweUs V. G. W. Ry. (1928), 97 L. J. K. B. 
183 ; Black v, Hesperides S.S. Owners (1929), 
22 B. W. C. O. 295 ; Sparey v, Bath R. D. C. 
(1931), 48 T. L. R. 87. Apld. Medler v, 
Medler (1931), 24 B. W. C. (\ 345. Refd. 
Anderson v. Hickman H. k (V>. (1928), 21 
B. W. C. C. 369. 

2366. Add, Annotations : — Apld. Robertson v, 
S.S. Appalachee, Bovira v. Same (1926), 136 
L. T. 488 ; Moulo v, Marmite Pood Extract 
Co. (1927), 20 B. W. C. C. 446. Refd. Ander- 
son V. Hickman H. k Co. (1928), 21 B. W. 
(\ C. 309; Sparey v, Bath H. D. C. (1931), 
48 T. li. K. 87. 

2367a. Accident while riding motor 

cycle.] — ^A fruiterer had a business in N. & a 
small branch at L. Oni^ of his sons lived at/ 
L., but not over the L. premises. The son 
])eriodically travelled between li, k N. to 
assist liis father in N. k w ould tell him of t-lie 
rc<pjix*cments of tlie L. bramdi. He travelled 
by’ motor cj cle cxi^qit in wet w^eather, wdien 
luj w"(‘nt by train. While ruling his motor 
cycle from L. to N. the sun collided wdth a 
lorry k w as kilhul. The widow’ claimed <iom- 
pensation. Tliore was uo evidence foith- 
coming in the arbn. as to W’hether the son 
had called at the 1^. branch before leaving hjr 
N. The county' ct . judge made an aw'ard in 
favour of the widow’. The employer 
appealed : — Held : tJiiU’c was no evidence 
that at the time of the accideiit the workman 
was engaged on his (^mph^yer’s business k it 
was iu>t therefore proved tliat the workman 
was in the course of his (imi)loyment at the 
time. A Pineal allow'ed. 

In the i-U’csent case the faciiiti<.*8 3iad beim 
jirovided by the employ’er, k the decreased 
chose to travel to his work by motor cycle 
(Lawrkni'K, li.J.). — Medi.eu r. Medler. 
(1931), 24 B. W. C. C. ;M5, C. A. 

2368a. No obligation to use conveyance.]— 

Employers used female labour for the picking 
of potatoes on their farm. In order to induce 
women to come from a distance they provided 
a horse lorry to convey them to k from their 
homes, but the women were under no 
obligation to use the lorry. The usual course 
was for the women, when they had finishod 


PART XIV SECT. 6, SUB-SECT. 2. - 
B. (b). 

2368 1. ^ !(tnrci/an,re praviffvd hy 

farmer.]- A bfrrypickor was ongapred 
to work oil u fnnt farm cltfhl iriilew 
iliHtant from her home, on the under- 
taking that wngofo would he T»oid lier 
at a daily rote &c- t-liat .she would he 
conveyed i»y h<;r employer to k' 


from her w'ork. The hour of oom- 
mericinfr work on the farm was generally 
7 a.m., hut was sometimes 8 a.rri., 
& each (evening the workei*8 v(rere 
informed when the employer’s eonvey- 
ance w’onid for them on the 

following morning. No other moans 
of conveyanee was available to tho 
herrypjeker, & she would not have 
aeeepted the employment except on 
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tho condition that her employer 
conveyed her to & from work. While 
travelling t.o w'ork on a lorry belonging 
to her employer she was Injured through 
the lorry licing accidentally overturned : 
— Held : tho aooldont to the worker 
had not arisen In the course of her 
employment. — Cuaw v. Forrest, [1931] 
H. 6. 034.— SCOT. 
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their work, to walk back to the employers’ 
yard, where the lorry was waiting. On a 
articular day the worker, having finished 
er work, was standing in the yard with her 
fellow-employees, &> the employers’ foreman 
told them to load up on the lorry . The women 
sat as usual with their legs dangling over the 
side of the lorry. As the lorry left the yard 
one of the worker’s legs was crushed 
between the lorry & a gate-post. The county 
ct. judge held that the worker was not in 
the yard under any express or implied term 
of her contract of service, that the yard was 
not within the ambit of her work, & that it 
was unnecessary for her to be there cither for 
the performance of her duties or for the pur- 
pose of going home, &; made an award in 
favour of the employers. The worker 
appealed : — Held : the case was covered 
by authority, & the accident arose out of & 
in the course of the worker’s emploj'rnent. 
It is sufficient for a workman tio show that an 
accident occurs when he is on his employer’s 
premises & travelling by a pennittcid route. — 
Anderson v, Hickman H. & Co., Ltd. (1928), 
21 B. W. C. O. 309, C. A. 

2369. Add, Annotation : — Refd. Robertson v, S.S. 
Appalachee, Rovira v. Same (1920), 136 L. T. 
488. 

2370. Add, Annotation : — Refd. Robertson v. S.S. 
Appalachee, Rovira v. Same (1920), 130 L. T. 
488. 

2370a. Different boat used by workman.] — 

Rober-tson V, APPAI 4 ACHEE (Owners), Ro- 
vxHA V. Same, No. 2552a, post, 

2372. Add, Annotation: — Consd. Gorman v, 
Barclay Curie (1925), 19 B. W. 0. 0, 561. 

2381. Add, Annotation : — Distd. Standen v. Smith 
(1927), 20 B. W. C, C. 305. 

2384a. .] — A butcher’s boy was allowed to go 

home for his tea, for wliich there was not a 
fixed time, «Sc generally he was told to deliver 
or take orders from customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle, & on Dec. 17, 1920, he was 
told he might go for his tea, ^ was to deliver 
an order on the way, & take two orders 
coming back. He delivered the order, had 
his tea, & was bicycling back, but before he 
had called for the two orders he was knocked 
down by a motor lorry k> injured. The 
county ct. judge found that at the time of 
the accident the boy was engaged on his own 
a.ffairs in returning from tea, & that the 
accident did not arise out of in the course 
of his employment : — Held : there was 
evidence to support the finding, & no mis- 
direction. — Lye V. British & Audentine 
Meat Co. (1923), Ltd. (1927), 20 B. W. O. C. 
341, C. A. 


2384b. -.] — A workman employed on a night 

shift was permitted to leave the premises to 
get his supper. There was no necessity for 
this, & he could do as he pleased. He did 
in fact leave the premises for his supper & 
met witli an accident in a public street : — 
Held : the accident did not arise out of & 
in the course of the employment, because at 
the time of the accident the workman was 
not doing anything in discharge of a duty 
which he owed to his employers. — Moijle v. 
Marmite Food Extract Co. (1927), 20 
B. W. C. 0. 416, C. A. 

2388a. .] — A watchman was employed on an 

estate) in which sewers were being constructed 
in a trench by tbe side of a highway. He 
could go anywhere on the estate, but had to 
give special att/entif)ri to the open trench 
& to look after the red lights at night-time. 
He was provided with a w^atchnian’s box & 
a coke brazier. During one of hLs watches, 
which was twenty-four hours in length, he 
took the brazier into a workman’s day shelter 
on the estate, but 300 yards from the trench, 
covered the shelter completely over with a 
tarj)auhn, took his boots off, & lay down to 
sleep. He was later found dead in this 
situation, having been suffocated by the fumes 
from tbe coke brazier. On a claim by the 
widow the county ct. judge held that, as the 
deceased was on his employer’s premises in 
pursuance of his duty, the accident arose 
out of & in the course of tbe employment. 
The employers appealed : — Held : there was, 
on the evidence, no causal connection 
between the employment the death, &, 
therefore, the accident did not arise out of 
& in the course of the employment. — 
Buokland V, French (W. & C.) (1929), 45 
T. L. R. 193 ; 22 B. W. C. 0. 132, C. A. 

2390. Add, Annotation: — Refd. Dixon v, Ayre 
some S.S. Owners (1930), 99 L. J, K. B. 250. 

2395. Add, Annotations : — Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 li. J. Iv. B. 250 ; 
Dyson v. Vickers- Armstrong, Ltd. (1929), 
142 L. T. 340. Refd. Shephard v. Ijondon 
Midland Scottish Railway (1930), 143 
L. T. 220. 

2401. Add, A}irwtatio7is : — Consd. Durie v, Anchor- 
Donaldson Line (1925), 19 B. W. 0. C. 512. 
Apld. Gorman v. Barclay Curie (1925), 19 
B. W, C. 0. 564. 

2407. Add, Amiotaiions : — Consd. Taylor v. Lock 
(1930), 99 I.. J. K. B. 245 ; Taylor v. Lock 
(No. 2) (1930), 144 L. T. 428. Refd. Altobelli 
V. Ellis (1926), 136 T.. T. 602. 

2407a. Injured workman leaning on tubs.] — A 
workman injured his linger while working 
underground in a coal i)it, & went to the 


PART XIV. SECT. 5, SOB-SEOT. 2.— 
D. (b) i. 

■n. Woricman standing bp open door 
of railway carriage — Door left open. 1 — 
Held : the workman had not exposed 
himself to any greater risk than that 
to which an ordinary traveller in the 
train would hare boon exposed, & the 
accident had arisen ont of his employ- 
ment. — Ghbat In^dian Peninsular 
Ry. Co. V, Kashinath OntMAJi (1927), 
I. L. K. 52 Bom. 45.— IND. 

PART XIV. SECT. B, SUB-SECT. 2.— 

D. (b) a. 

g I, Workman urinating by 

stationary truck—WitlMUt mcliminfjLry 
inquiry as to shurUing,] — In'lNTfOSH v. 


CvRVicifAEL, IIU29] 8. C. (Ct. of 8es8.) 
200.— SCOT. 

g ii. Cycling along plat form .] — 

A workman, cinplo 5 ’'od at a railway 
Ktatioii on Hbuuliiig &; other duties, 
was iiist ructod to deliver a lett-er at a 
signal oahlii .300 yards distant fi*om the 
station. The usual & only i“ccogniHOd 
met bod of doing so was for tho 
inossenger to go on foot along the plat - 
form &, across several sets of mils. Tlu’i 
workman, however, borrowed a feUow- 
servant’s bicycle which ha.d l>oen left 
in the station offlee. He proceedcid to 
rid<! along the platform, but failed to 
keep a straight ootvse & fell fmm the 
platform to tho rails. Hustainiiig 
mjuriCH from wliioh he died : —IleM : 
while the accident had happened in tho 
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course of the deceased's employment, 
he had taken a risk, iu usirig tlie 
bicycle, which was not reasonably 
incidental to bis emph)ymeut, but was 
an added peril to which by his own 
conduct, he had exposed himself ; &, 
accordingly, the accident did not arise 
ont of the employiiieut. — Rooney v. 
Lonpon & NoirrH Eastern Ry. Co., 
f 10.31 1 8. C. 31 ; 23 B. W. C. C. C0(5.— 
SCOT. 

so. Workman employed to water sheep 
<t hok after briiig in horses — Deafh 
Vtrough accidental discharge of gun — 
Use of gun expressly forbidden,]— Held : 
tho accident did not arise out of 
doooased*s employment. — Dobizzi v. 
Mackey (1925), 27 W. A. L. R. 93.- 



Cases 2407a— 2425. English and Empise Digest Supplement. 


underground firsfraid station, a quarter of 
mile away, to have it dressed. He returned 
to his work along the haul^e way. Going 
in the same direction as himself, &: at the 
same pace, was a line of empty tubs. He 
availed himself of this line of tubs by leaning 
on them as he walked, & putting his lamp 
into one of them. As he approached his 
place of work he leaned over the edge of the 
tub to get his lamp without noticing that the 
roof immediately in front was low. He was 
caught between the tub & the roof & injured 
his spine. The county ot. judge accepted 
the workman’s story of the accident, & held 
that he had not added a peril to his employ- 
ment. The employers appealed : — Held : 
there was evidence to support the finding, & 
no misdirection. Appeal dismissed. — Baker 
V. West Cannock Colliery Co., Ltd. (1931), 
24 B. W. C. C. 231. 

2409. Add, Annotation : — Refd. Stephen v. Cooper, 
[1929] A. C. 670. 

2415. Add, Annotations : — Consd. Altobelli v. Ellis 
(1926), 136 L. T. 602 ; Edwards v, Gwauncae- 
gurwen Colliery Co., James v. Same, Jenkins 
V, Same (1926), 96 L. J. K. B. 337 ; James 
V, Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27 ; Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. 0. C. 726 ; 
Clarke v. Southern Ry. (1927), 96 L. J. K. B. 
672 ; Stephen v. Cooper, [1929] A. C. 
670. Apld. Davison v, Holmside & South 
Moor Collieries, Napper v, Lambton, Hetton 
Sc Joicey Collieries (1929), 140 L. T. 511. 
Consd. Dixon v, Ayresome S.S. Owners (1930), 

99 L, J. K, B. 250 ; Dyson v, Vickers-Arm- 
strong, Ltd. (1929), 142 L. T. 340 ; Quickfall 
V, London & North-Eastern By. Co, (1929), 
142 L. T. 315 ; Shephard v, London, Midland 
& Scottish Railway (1930), 143 L. T. 220 ; 
Hannaby v, l^lay Main Collieries, Ltd., [1931] 

1 K, B. 602. Refd. Durie v, Anchor- 
Donaldson Line (1925), 19 B. W. C. C. 612 ; 
Taylor v. Lock (No. 2) (1930), 144 L. T. 428; 
Muteham v. Gentle (F. W.) & Son (1931), 24 
B. W. C. C. 310 ; Thomas v. Ocean Coal Co. 
(1931), 146 L. T. 183. 

2417. Add, Annotation : — Consd. Dixon v, Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 

2417a. Workmen repairing hydraulic appa- 
ratus — Not using ladder provided — Electrocu- 
tion.] — Deceased workmen, whilst employed 
on Oct. 24, 1929, by resps. in the repair of 
hydraulic apparatus, met with a fatal 
accident. When the repair was effected it 
was necessary to go about 100 yards in the 
works to turn on a valve starting the water 
power to see whether the repair would resist 
the water pressure, & if it failed to resist the 
pressure some one had to turn off the valve 
as soon as possible. The obvious Sc proper 
route to the valve was up a ladder Sc along 
an air pipe, using the hydraulic pipe as a 
handrail, & for an ordinary able workman 
this was neither difficult nor dangerous. 
Deceased went to the valve by this route, 
turned it on, but returned another way, 
which involved his going along the crane- 
way, on which there was a danger from 
moving cranes Sc a live electric wire. Sc he 
\)Mt his hand on this wire Sc was electrocuted. 
Directly the valve was turned on the workman, 
gave or received a signal from the workmen 
at the place of i-epair. The county ct. judge 

22 


found that one of the objects of fJie deceased 
in returning by the way he did was to give or 
receive a sign^ as soon as possible, but held 
that the deceased workman, in adopting that 
route for the purpose of effecting that object, 
had acted in an unnecessary Sc unreasonable 
way Sc had by so acting stepped outside the 
sphere of his employment, & therefore the 
accident did not arise out of the employment. 
Sc consequently s. 1 (2) did not apply : — 
Held : there was evidence to support the 
finding of the county ct. judge. Sc being a 
question of fact the Ct. of Appeal could not 
interfere with the finding.— S hephard v. 
London, Midland Sc Scottish Railway 
(1930), 143 L. T. 220 ; 23 B. W. 0. C. 105, 
C. A. 

2419a. Workman putting hand into exhaust 
pipe — To find hammer.] — The workman was 
employed as a labourer by resps., Sc occasion- 
ally as a grinder. The grinders’ shop had 
some fifteen pipes running into it, all of which 
except one were inhaust pipes to draw the 
dust, arising from the grinding, out of the 
air. One was an exhauS> pipe with a strong 
draught of air into the shop. Some days 
before the accident the workman, whilst 
employed in the shop, mislaid his hammer, 
Sc being told that sometimes the hammers 
were put in the mouth of a pipe he put his 
band in one of the inhaust pipes Sc drew out 
bis liammer, the end of the hammer being 
visible. He again mislaid the hammer, & 
next day, Sept. 19, 1928, put his hand again 
in the same pipe, but not finding it there, 
tried the next pipe which was the exhaust 

E ipe which had a fan close to the mouth, Sc 
is fingers were cut off. He claimed com- 
ensation under the Act, It would have 
een possible without danger to have put his 
hand in any of the pipes except the exhaust 
one. The county ct. judge held that the 
act of the man in searching in the mouth of 
the pipe was an added peril to liis employ- 
ment, & a peril voluntary superinduced by 
him on what arose out of the employment ; 
the accident did not arise out of Sc in the 
course of his employment, & further, the act 
being entirely unnecessary because the 
hammer could have been seen if it had been 
placed in the exhaust with the fan so near the 
mouth of the pipe, Sc absolutely unreasonable 
because the outward draught was very 
strong Sc quite sufficient to show that there 
must have been a rapidly revolving fan close 
to the outlet, the act was not within the 
sphere of the employment at all ; — Held : 
the question whether this act of the work- 
man was one within the scope of his employ- 
ment was one of fact involving a question 
of degree, Sc therefore a question to be 
decided by the county ct. judge, Sc his award 
could not be interfered with. — Dyson v, 
Vickers-Armstbong, Ltd. (1929), 142 L. T. 
340 ; 22 B. W. 0. C. 661, C. A. 

2425. Add. Annotations: — Consd. Edwards v, 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337 ; Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 672. Apld. Howells v. G. W. By. 
(1928), 97 L. J. K. B. 183; Stephen v. 
Cooper, [1929] A. C. 670. Consd. Dyson v, 
Vickers- Armstrong, Ltd. (1929), 142 L. T. 
340 ; Quickfall v, London Sc North-Eastern 
Ry. Co. (1929), 142 L. T. 315; Shephard v. 
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London, Midland & Scottish Railway (1930), 
148 L. T. 220 ; Taylor v. Lock (1930), 99 
L. J. K. B, 246 ; Thomas v. Ocean Coal Co. 
(1931), 146 L. T. 183. Retd. Hannaby v, 
Llay Main Collieries, Ltd., [1931] 1 K. B. 
602 ; Taylor v. Lock (No. 2) (1930), 144 
L. T. 428 ; Dugdale v, Johnson & Phillips, 
Ltd. (1931), 24 B. W. C. C. 502 ; Muteliam 
V, Gentle (P. W.) & Son (1931), 24 B. W. C. C. 
310, 

2425a. Workman walking along Une — Short 

cut.]— An "electrician was employed in the 
erection of an overhead cable to convey 
electrical current across country. The work 
had reached a stage where the cable was 
being carried over a single line of railway. 
The workman entered his employment when 
ho met his foreman in the morning, but he 
had to walk a mile & a half after meeting the 
foreman, to the spot where he had to work. 
The proper route to this spot was along a 
road, then along a footpath, & then across a 
field, but a considerable distance could be 
saved by walking part of the way along the 
railway line. The workman chose to tres- 
ass along the line, but, as a gale was blowing, 
e walked with his head down against the 
wind. He thus failed to notice the approach 
of a train which struck &; killed him. 'i'he 
widow claimed compensation. The county 
ct. judge made his award for the widow on 
the ground that the workman was merely 
acting negligently in the course of his employ- 
ment. The employers appealed : — Held : the 
workman was not employed to trespass on 
the railway, & the accident arose out of the 
added peril to which he had thereby exposed 
himself & not out of the employment. 
Appeal allowed. — Stephenson v. British 
Insulated Cables, Ltd. (1930), 23 B. W. 
C. C. 649, C. A. 

2426. Add. Annotation : — ^Refd. Taylor v. Lock 
(1930), 99 L. J. K. B. 246. 

2426a. Alighting from train In motion.] — 

Altobblli V. John Ellis & Sons, Ltd., No. 
2574a, post. 

2430a. Taking short cut through danger area.] 

— The deceased workman was a general 
labourer employed by resps. as a stand-by 
man around a mechanical navvy to assist 
the engine-driver. During a short interval 
when he was not required at the navvy, he 
went away to a neighbouring kiln to warm 
his hands or to warm himself, which he was 
entitled to do. He returned to his proper 
place for his work by taking a “ short cut ” 
which brought him under the bucket of the 
navvy. This he had been warned by his 
employers not to do. As he was proceeding 
back to work by this “ short cut,'* the engine- 
driver’s foot slipped off the controls, with 
the result that the bucket fell on the 
workman’s head & killed him ; — Held : the 
workman was performing the work which 
he was employed to do in a way in which he 
was warned not to do it, but he was, never- 
theless, doing something for the purposes of 
his employment. The case therefore came 
witliin Workmen’s Compensation Act, 1925 
(c. 84), 8. 1 (2), & the widow was entitled 
to compensation. — Bbotherton v. Jack- 
son (J. & A.) (1928), 98 L. J. K. B. 76 ; 140 
L. T. 271 ; 21 B. W. C. C. 382, C. A. 


2437. Add, Annotations : — Consd. Altobelli v. Ellis 
(1926), 136 L. T. 602 ; Clarke v. Southern 
Ry. (1927), 96 L. J. K. B. 672 ; Taylor r. 
Lock (No. 2) (1930), 144 L. T. 428. Refd. 
Davison v. Holinside & South Moor Collieries, 
Napper v. Lambton, Hetton Sc Joicey 
Collieries (1929), 140 L. T. 611; Dixon v. 
Ayresome S.S. Owners (1930), 99 L. J. K. B. 
260 ; Taylor v. Lock (1930), 99 L. J. K. B. 
245 ; Thomas v. Ocean Coal Co. (1931), 146 
L. T. 183 ; Dugdale v. Johnson & Phillips, 
Ltd. (1931), 24 B. W. C. 0. 602. 

2437a. Attempt to board lorry in motion.] — 

Deceased workman at the time of the acci- 
dent was twenty-five years old, & an active 
man. He was employed by resp. as driver 
of a motor steam lorry of about 7 tons 
burden, &; a steersman was also employed on the 
lorry. On Apr. 12, 1929, whilst driving, he 
got down & went across a field, in which he 
had seen his father, to get some tobacco from 
him. After he had got the tobacco he 
relieved nature against the hedge, & joined 
the road some 300 yards in front of the lorry. 
He beckoned to the steersman, who then 
drove on at three miles an hour, Sc whilst it 
was moving the deceased attempted to get 
on, but fell & was nm over by the hind wheel 
& killed. The steersman did not see what 
liappened, but felt a bump when the lorry 
went over the deceased. There was a step 
about 17 inches from the ground, Sc then an 
iron platform 12 inches by 13 inches next to 
the small door leading into the cab where the 
driver sat. The door opened outwards on 
to the iron platform. There was no handrail 
or handle on the outside of the lorry to give 
any help to any one entering the cab. There 
was evidence that men got on to these 
lorries every day when going at three miles 
an hour. The question arose whether the 
accident arose out of Sc in the course of the 
employment. The county ct. judge held 
that it was a question of degree, Sc taking 
into consideration the speed of the stoam 
lorry, its weight, its construction, & its 
accessibihty whilst moving at three miles an 
hour, the deceased, in attempting to enter it 
Sc trjdng to get through the open door or 
clambering over it, added a hazard Sc needless 
peril to his employment, Sc was thereby 
doing something different in kind from what 
he was employed to do, Sc voluntarily 
exposing himself to a risk which was not 
reasonably incident to his employment ; Sc 
therefore the accident did not arise out of 
Sc in the course of the employment : — Held : 
the county ct. judge had not misdirected 
himself in law Sc there was some evidence on 
which he could come to the conclusion he 
did, therefore his award could not be inter- 
fered with. — Taylor v. Lock (No. 2) (1930), 
144 L. T. 428 ; 23 B. W. C. C. 444, 0. A. 

2439a. Farm hand adjusting mower.] — ^A workman 
employed as a harvest hand on a farm was 
engaged in driving a two-horse mower with 
a cutting-blade for cutting the com. Sc had 
occasion to replace a chain which had become 
detached from the back-band of one of the 
horses. He did not put the cutting-blade 
out of gear, but stood up from his seat on 
the machine Sc attempted to walk out on the 
pole between the horses in order to reach the 
detached chain. There was no express 
proliibition against walking on the pole, but 
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the customary & proper method of replacing 
a chain was to stop the mower* put the 
cutting-blade out of gear, fasten the reins, 
dismount from the machine & walk to the 
horses' heads. The weight of the workman 
on the pole caused the horses to start, setting 
the cutting-blade in motion. He fell on to 
the blade & was seriously & permanently 
inimed. In a claim for compensation the 
arbitrator found that the injury sustained 
was not due to an accident arising out of the 
employment. On appeal by the workman 
it was held by the Second Division of the Ct. 
of Session that there was evidence on which 
the arbitrator could make that finding. 
The workman again appealed : — Held : the 
accident arose from an added peril to wliich 
the workman had voluntarily exposed him- 
self ^ consequently did not arise out of his 
employment. — Stephen r. Cooper, [1929] 
A. C. 570 ; 98 L. J. P. C. 97 ; 141 L. T. 300 ; 
45 T. L. II. 413 ; 73 Sol. Jo. 268 ; 22 B. W. 
C. C. 339, H. L. 

AnrtofatiorhS : — Apld. Stephenson v. British Insulated Cables, 
Ltd. (1930), 23 B. W. C. C. ; Thomas v. Ocean Coal 
(;o. (1931), 14« L. T. 183. Eefd. Qulckfall v. Jmndon iVc 
North-Eastern lly- (1929), 142 L. T. 315 ; Shojihard d. 
LoinUm, Midland & Scottish By. (1930), 143 L. T. 220 ; 
Taylor r. Lock (No. 2) (1930), 144 L. T. 423 ; Muteham 
r. Geritlo (E. W.) & Son (1931), 24 B. W. C. O. 310 ; Race 
r. I’ostnmstcr-Cenoriil (1932), 140 L. T. 480 ; Dugrdalc <?. 
.lohnson & Phillips, Ltd. (1931), 24 B. W. C. C, 502. 

2439b. Riding bicycle along railway platform 
carrying heavy weight.] — A workman in the 
course of his employment had to take a mud- 
door from tlie ship on the repair of which 
he was engaged to get it repaired. The mud- 
door was a piece of metal about 9 in, by 4 in. 
& weighing 7 lb. to 8 lb. lie walked with it 
down the pier to the shore-end where the 
repairing shop was, & when it wa.s mended 
got on to a bicycle & rode along a platform 
on the east side of the pier reserved for 
passengers. A railway ran down the centre 
of the pier & on each side was a rai.sed 
platform about 7 ft. wide, the one on the 
eastern side for pfissengers the other for 
traffic. Public notices were put up at the 
water end of the pier tJiat the east<n*n plat- 
form was for pedestrians only, & at the 
other end that the western platform was for 
traffic only. The man fell in front of an 
approaching train & \\a.s killed. His 

widow claimed compensation as being de- 
pendent on tlie earnings of the deceased 
workman, hut the county ct, judge held that 
she was not entitled, as though the accident 
arose in the course of the employment it did 
not arise also out of the employment, as the 
getting on the bicycle was an act which it 
was no part of his employment Uj hazard 
or do, & therefore the accident, not being 
within sect. 1 (1) of the Act, it was im- 
material that in fact the act was done for the 
purposes of & in connection with the em- 
ployers’ trade or business, since before 


sect. 1 (2) was applicable, the workman must 
show that the act arose out of the employ- 
ment within sect. 1 (1): — Held: the riding 
of the bicycle along the pier was something 
different in kind from anything the man 
was required or expected to do in his employ- 
ment, & such an act was outside of the sphere 
of the employment, consequently the accident 
did not arise out of the employment, <fc 
sect. 1 (2) of the Act of 1925 had no operation. 
— Qhickpall V, London & North-Eastern 
Ry. Co. (1929), 142 L. T. 315 ; 22 B. W. O. C. 
653, C. A. 

2439c. Postman using motor cycle — Permission to 
use bicycle — ^Accident at level crossing.]— -An 

auxiliary postman was employed to deliver 
letter in relief of his father who was sub- 
postmaster of a country post office. Ten 
years earlier the father had obtained per- 
mission to use a bicycle on the round. In 
the course of this i*ound it was necessary to 
go across a level crossing. The son W(»nt on 
the round on a motor cycle & crossed the 
level crossing in front of an approacliing train 
riding his motor cycle with the engine in gear. 
As he was crossing the engine of the train 
caught the motor cycle. He was thrown off 
& died of his injuries. His widow clainujd 
compensation. At the arbn. it was conceded 
on behalf of the employer that the permission 
granted to the father to use a bicycle extended 
to the son, but it was also argued on the 
employer’s belialf tliat the deceased workman 
by using a motor cycle instead of a pedal 
cycle hail added a peril to his eniploymeiit tV- 
was doing something different in kind from 
what he was emx)loyed to do. The county 
ct. judge found that the permission to use a 
bicycle did not cover the use of a motor cycle 
& ft>und that the accident did not arise out 
of tile employment. The widow appealed : — 
Held : the deceased workman by riding a 
motor cycle as he did at the level crossing 
was doing an act outside the scope of his 
empli^yment. 

Appeal dismissed. — llAt'K t\ I^>stmastek- 
(iENERAL (1932), 146 L. T. 489 ; 25 B. W. 
C. 0. 24, A. 

2440. Add, Amiotaiion : — Consd. Poland v, Parr, 
[1927] 1 K. B. 236. 

2446. Add, Annotation : — As to {\) Refd. James v, 
Penderyn JJmestone Quarries (Hiiwain) 
(1926), 20 B. W. C. 0. 27. 

2447. Add, Annotations : — Apld. Painter v, O. 

S. L. Ry. (1926), 2U B. W. C. O. 157. Refd. 
Vickers v. Miners, Thames Steam Tug 
Lighterage Co. v, Ingram (1927 ), 96 L. J. K, B. 
490. 

2443a. .] — A porter, after a gate of 

a train had been shut, got on to the small 
piece of platform outside the gate to talk to 
the gateman, &, as the train gathered speed 
very quickly, was carried into the tunnel & 


PART XIV. SECT. 6, SUB-SECT. 2.— 
D. (c). 

sq. Farm Udivurer taking gun to 
sftoot (TOWS .] — A man, who was em- 
ployed by a farmer to do jfeneral work 
ou the farm, was worklnpr in a potato 
held, grabbing potato^iH. He waa 
UHlng, with the aseiKtanee of another 
man, a gnrabber, which w'as a inaclilne 
^wn by two horscH. He had taken 
his employer’s gan fj'om o storeroojii 
in a house on the farm wltViout Idtj 
employer’s permission, & he fired at a 


crow which hew down, lie then 
placed the gun on the erriibber, the gun 
shortly afterwards accidentally went 
oil, & he received injui4cs from which 
he died. Evidence was given that a 
number of crows were m the Held 
earlier In the day & that crows would 
injure the potatoes. The employer 
had a licence for the gun. enabling him 
to shoot over his own land. He did 
not use the gun himself & he had no 
ammunition. He never gave the work- 
man permission to use the gun. 'I'he 
workman had no licence : — J/t/d : the 
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act of the workman in carrying a 
loaded gun was entirely different in 
kind from the class of acts which he 
was employed to do ; the risk 
occasioned by so doing was not a risk 
incidcnt^il to his employment ; & the 
w'orkman was not acting In a manner 
which was reasonably within the con- 
temjdation of the parties when the 
contratit of service was made, & 
accordingly that the accident did not 
oi'ise out of the employment. — 
LorcUlKKV V. Mortubon, 11930] 1. II. 
93 ; 23 B. W. C. 0. (HiO. - -IR. 
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Add. Edwards v. 

Colliery Co., James v. 
JeiD^ins V. Same (1926), 130 L. T. 
494. Held. HAimaby v. Llav Main Collieries, 
Ltd., [19311 1 K. B. 602. 

;-.l — A young girl was injured 

while cleaning a machine for pulping cheese. 
She was employed to dust bottles & sweep 
the floors not to do any work in connection 
with the machine, & permission to help on the 
. , . i. * i. 1 . , ^ machine had been refused : — Held : as tiie 

w nave arisen out of the employ m^t ;-- girl was injured w^hen doing something entirely 

Held: there was evidence to support the dilTcrent in kind from what she was employed 

awar d, & no misdi^ction. Painter v. City to do, the accident did not arise out of or 

^ I^NpON Ry. Co. (1920), 20 B. W. in the course of her employment, & Work- 

O. O. 167, 0. A. men’s Comx)ensation Act, 1023 (c. 42), s. 7, 

2449* Add. Annotation : — Refd. Taylor v. Lock did not aptdy to such a case, — Dennison v. 

(1030), 99 L. J. K. B. 246. Keiller, Ltd. (1926), 19 B. W. C. C. 409, 

2452. Add. Annotations : — Refd. Durie v. Anchor- A. 


that 24*72. 

! was also a regula- 
, . . to do what he 

was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of the employment, & as the act 
that caused it was not done for the purposes 
of & in connection with the employers’ trade 
or business, the accident was not to be deemed 


Donaldson Line (1925), 19 B. W. 0. C. 512 ; 
Gorman V. Barclay Curie (1925), 19 B. W. O. C. 
564. 

2456. Add. Annotations : — Consd. Pnice v. Davey 
(1926), 1 36 L. T. 601 ; Robertson v. S.S. Appa- 
lachee, Rovira v. Same (1926), 130 L. T. 488 ; 
Moule V. Marmite Food Extract Co. {1927)> 
20 B. W. 0. C. 440. 

2460. Add. Annotation : — Consd. Tajdor v. T,»ock 
(1930), 9i) L. J. K. B. 215. 

2460a. Farm labourer — Carting turf to own 
cottage.] — Applt. was employed by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse & was paid lOs. 
a week. Besp. a> lowed him to cut turf & use 
it for his own purposes, & also allowed him to 
have tlie use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car & received serious 
injuries : — Held : the accident did not arise 
out of & in the course of applt. ’s employment. 
--Standen V. Smith (1927), 20 B. W. C. C. 
305, C. A. 

2460b. Leaving premises to purchase provisions.] — 

Deceased was employed as the only shop 
assistant in a shop, & used to have his tea in 
the shop & went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, & was 
killed. Deceased paid for his own milk for 
his tea, & if he chose to might have got his tea 
out : — Held : the injury having occurred at 
the time when deceased had left the place of & 
the course of his employment to got the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise out of & in the 
course of his employment, as he was not with- i 
in the test laid down in Parker v. Black Hock j 
), No. 2456, & by Lord Atkinson in 
St. Helens Colliery Co., Ltd. v. Hewiison, 
No. 2364. — PtcucE v. Davey (1920), 136 
L, T. 601 ; 20 B. W. 0. 0. 237, C. A. 


2483. Add. Aymotalion : — Refd. Clarke v. Southern 
Ry. (1927), 96 L. J. K. B. 572. 

2486. Add. Citation .*—136 L. T. 208. 

2488a. Riding on engine.] — The duty of C., a 
workman in the employ of the 8. Railway, 
required him to go from point A. to point li. 
on their premises. Instead of going by a 
public road he proceeded to walk along the 
X>ennanent way, a shorter route, in disregard 
of an emphatic X)rohibition. It was a common 
liractiee, acquiesced in by the railwiiy’s 
responsible officers, thougii forbidden by 
their rules, for workmen passing between A. 
A 13. to travel on an engine if one happened 
to be running at a convenient time. \Vhen 
C. had walked about three-quarters of tlic 
distance along the lint^ an engine going in 
the Siimc direction passed him at .a low s]>(‘ed, 
A, to save himself the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously A permanently injured. 
TJie county et. judge found that, although 
the proldbition was a very real one, 0. was 
entitled to compensation, as he was aiding 
“ for the purposes of A in counection with ” 
the railway’s business within Workmen’s 
Compensation Act, 1925 (c. 81), s. 1 (2): — 
Held : the above sub-sect, did not extend 
compensation to workmen who were not in 
their employment at all, A, as C. in going into 
a definitely prohibited area, had gone outside 
his sphere of employment, he could not 
recover. — Clahkf: • v. Southern Ry. Co. 
(1927), 96 L. .T. K. B. 572 ; 137 L. T. 200 ; 
20 B. W. C. 0. 309, 0. A. 

Annotaiiofis : — Distd. Brothorton v. JackKoii (1J)28). 98 L. J. 
Iv. B. 70. CoUBd. Quickfall v. Loudou A North-Eastern 
Hy. Co. (1929), 142 L. T. 315 ; Shephard v. London, 
Midland vA Scottish Kailway (1930). 143 L. T. 220. Apld. 
StephcTuson v. British Insulatecl Cahles, Ltd. (1930), 23 
B. W. C. O. 549. 

2489. Add. AnnotaHons : — Consd. Edwards u. 
Gwauncaegunven Colliery Co., James v. 
Same, .Jenkins p. Same (1926), 96 L. J. K. B. 


PART XIV. SECT. 6, SUB-SECT. 2.— 
E. (a). 

St. Workman standino hy open door 
of railway carriage — In disobedience of 
notice. 3— 'Held .* the notice was framed 
for securing: the safety of pofisongers 
in gonoral, & not of workmen, & the 
employer was liable. — Grea.t Indian 
PENiNstriiAB Kt. Co. i>. Kashinas 
Chimaji (1927), I. L, R. 52 Bom, 45. — 
IND. 


PART XIV, SECT. 6, SUB-SECT. 2. 

E. (b) i. 

sa. Craneman ne.f/lccfing to v.se m/rty 
ladder .] — craneman in chai-go of an 
electric cram* climbed 11*0111 his cabin, 
which was H> foot above the door of 
the- works, to the top platform of tljo 
crane, In order to Inspect the median - 
Ism, as the cranes had failed to net. 
Such liispcetion was part of his iluly. 
The cabin was connected by an inside 
safety ladder W'ith ihti top platform, 
around which, for the purposes of 
safety, was a handrail. The crane- 
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man’s duties reouiicd liim to i’etiirn, 
on coinpletion of his inspection, to his 
cabin. Ho attempted to descend from 
the platform by elimbing over the 
handrail, A clambering down tlio out- 
side fltmetuni, A in doing so he fell to 
the door of the works, A was fatally 
Injim'd : - Held : the arbitraUn* was 
entjllcd to hold that the accident did 
not arise out of the employment, as 
the. workmfin was doing a prohiblt(;d 
act.' — M‘C ormauk r. Stkwari’S A, 
Ll/)TDe. J1930] S. C. 1038 ; 23 

B. W. O. d 570.— SOOT. 


J.S. 
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887 ; Jardine v. Steel Co. of Scotland (1926), 
19 B. W. 0. C. 726 ; Clarke v. Southern Ry. 
(1927), 96 L. J. K. B. 572. Apld. Stephen 
V, Cooper, [1929] A. C. 570. Expld. Sc Folld. 
Hannaby v, Llay Main Collieries, Ltd., [1931] 

1 K. B, 002, C. A. Refd. Dixon v. Ayie- 
some S.S. Owners (1930), 99 L. J. K. B. 
250 ; Dyson v, Vickers- Armstrong, Ltd. (1929), 
22 B. W. C. C. 551 ; Shephard v. London, 
Midland & Scottish Railway (1930), 143 L. T. 
220 ; Race r. Postmaster- General (1932), 
146 L. T. 489. 

2492a. .] — Some miners had been conveyed 

from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven hours permitted for each shift. 
Subsequently the employers provided a 
“ spake,” i.e., a train of special vehicles 
containing seats. On the occasion of the 
accident the diiver in charge of the spake, for 
some purpose of his own, did what he had 
sometimes done before, namely, instead of 
usihg the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs vras prohibited, but did not complain. 
The train of tubs broke & overtuiiied, & two 
of the miners were killed, & one was slightly 
injured : — Held : the prohibition was of the 
class that dealt wuth conduct within tlje 
sphere of the employment, & Workmen’s 
Compensation Act, 1925 (c. 84), s. 1 (2), 
applied. It was necessary for the employers 
that the men sho\ild leave within a specified | 
time, Sc the act was done for the purposes of 
the employers’ trade or business, A compensa- 
tion should be awarded to the dependants of 
the two miners who were killed, but not to the 
slightly injured miner, who was, for that 
reason, not covered by sect. 1 (2). — Edwards 
v. Gwauncaeourwen Colliery Co., James 
V, Same, Jenkins v. Same (1926), 96 L. J. 
K. B. 337 ; 136 L. T. 494 ; 20 B. W. C. C. 
75, C. A, 

Annotaiions : — Consd. Brothertoo v. Jackson (1928), 9ft L.J, 
K. B. 76. Expld. Jfaiinaby r. Llay Main CoUicrioR, Lid., 
riy.'ll ] 1 K. B. 602. Consd. DujrUalc il Johnson & PJuUips. 
Ltd. (l‘.KU), 24 n. \V. C. C. .'>02. Refa. Muteham c. Gontlo 
(F. W.) & Sou (1931), 24 B. W. (’. C. 310. 

2494. Add. Annotations: — As to (1) Consd. 
Hannaby v. IJay Main Collieries, Ltd., 
[19.31] 1 K. B. 602, C. A. Refd. James r. 
Penderyn Limestone Quarries (llirwain) 
(1926), 20 B. W. C. C. 27 ; SU^phen v. Cooper, 
[1929] A. C. 570. As to (2) Refd. Mersey 
Docks A llai-bour Board v. West Derby 
Assessment (Jommiltee, Bottomley v. West 
Derby Assessment Cornrniit/ee A Mersey 
Docks A Harbour Board, etc., [1932J 1 
K. B. 40. 

2494a. .] — A shunter was employed to accom- 

pany a short train A to get down to open 
gates, through wliich the train had to pass, 
A also to do the necessary shunting. He 
sliould have ridden in the front waggon, but 

PART XIV. SECT. 6. SUB-SECT. 2.— 

E. (b) iii. 

2498 iii. Firing ahota — 

fircr connecting cable with charge — 

Prrmaturp firing hy miner.) — Held : the 
shot Urer was entitled to comi^ensation. 

— Wood r . Oaigscubk Colukry Co., 

Ltd., 11927] H. C. 877 ; 20 B. W. C. C. 

837.— SCOT. 

b i. Fireman converting eledrir 

detonator into fuse detonator .) — Held: 


used to ride by means of his coupling stick 
on the buffer so as to enable him to get off 
A on more easily. Whilst so engaged the 
train went over a stone A jolted him off, A 
. the injury he received resulted in the loss 
of a leg. Riding on a waggon by means of a 
coupling pole was prohibited ; — Held : the 
prohibition was not one defining the sphere 
of the man’s employment, though the broach 
of it, apart from Workmen’s Compensation 
Act, 1925 (c. 84), s. 1 (2), would have pre- 
vented the accident arising out of the employ- 
ment. There was evidence to support the 
finding of the county ct. judge that the act 
done was for the purposes of A in connection 
with the employers’ trade or business, A the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the employment. — J akes v. 
Penderyn Limestone Quarries (Hirwain), 
Ltd. (1926), 20 B. W. C. C. 27, C. A. 

Annotations: — Apld. Davisou v. Holmside & South Moor 
Collieries, Nappor v. Lambton, Hetton & Joicoy Collieries 
(1929), 140 L. T. 511. Consd. Quickfall v. London & 
Noith-Kastoni By. Co. (1929), 142 L. T. 315 ; Hannaby 
V. Llay Main Collieries, Ltd.. [1931] I K. B. 602. Refd. 
Stokoo V. Miokley Coal Co. (1928), 138 L. T. 566. 

2496. Add. Annotations : — As fo (1) Consd. Ford v. 
WeUerman Bros. (1930), 99 L. J. K. B. 600. 
Refd. Edwards v. Gwauncaegurwen Colliery 
Co., James v. Same, Jenkins v. Same (1926), 
96 L. J. K. B. 337. 

2498. Add. Annotation : — Dlstd. Paleokas (or 
Pollock) V. Mount Vernon Colliery Co., [1931] 

A. C. 597. 

2499. Add. Annotations: — As to (1) Consd. 

Edwards v. Gwauncaegurwen Colliery Co., 
James v. Same, Jenkins v. Same (1926), 96 
L. J. IC. B. 337 ; Apld. M’Corquindale v. 
Carnbroe Coal Co. (1926), 20 B. W. C. (\ 089. 
Consd. Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 572. Dlstd. Wood t;. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837 ; 
Brotberton v. Jackson (1928), 98 L. J. K. B. 
70. Refd. Dennison v. Keiller (1926), 19 

B. W. C. a 409. Expld. Hannaby v. Llav 
Main Collieries, Ltd., [1931] 1 K. B. 002. 
Apld. Paleokas (or Pollock) v. Mount Vernon 
Colliery Co., [1931] A. C. 697. Consd. 
Stephenson v. British Insulated Cables, Ltd, 
(1930), 23 B. W. C, C. 519 ; Muteham v. 
Gentle (F. W.) A Son (1931), 24 B. W. V. (!. 
310 ; Jlugdale v. Johnson A Phillips, Ltd. 
(1931), 24 B. W. C. C. 502. Refd. Thomas v. 
Ocean Coal Co. (1931 ), 146 L. T. 183 ; Kace v. 
Postrnaster-(ieneral (1932), 173 L. T. Jo. 131. 
As to (2) Apld. Edwards (Jvvauiicaegurweri 
Colliery (V>., James Same, Jenkins v. Same 
(1926), 96 J.,. J. K. B. 337. Consd. .lames r. 
Penderyn JJmestone (Quarries (Hiiwain) 
(1926), ‘20 B. W. C, C. 27 ; Caiter v. British 
Thomson-Houstxm Co. (1927), 137 L. T. 329. 
Apld. Stokoe r. Miekley Coal Co. (1928), 138 
L. T. 566. Consd. Stephenson r, British 
lusulaiecl Cables, Ltd. (1930), 23 B. W. C. O. 
549, Refd. Claike v. Southern Ry. (1927), 06 
L. J. K. B. 672. Generally, Refd. Davison v. 


olgrarette was biirulnff material 
witblu Coal Mines Genoral Ileguliitloua, 
1913, r. 12 ; (2) there was evidence on 
which the arbitrator was entitled to 
hold that the workman had beon 
pnillty of seiions & wilful mlfloonduot. 
In respect that the facts showed that 
he had created a dangerons situation 
08 a result of a deliberate act of the wUl. 
—Smith v. Wemyss Coal Co., [1928} 
S. C. 180.— SCOT. 


the workman, when Injured, was doing 
an act not within the scope ol hb» 
employment, &, oven aBSuming it was 
done for the puipOKUH of the employer’s 
business, it was not an act to wliich 
Workmen’s Oouipensai Ion Act, 1923 
(c. 42), 8. 7, applied.— M'Corquixpale 
f. Carnbrok Coal Co., Ltd., (19271 
S. C. 14.— SCOT. 

d i. Allowing burning material to lie 
about mine.] — Held : (1) a Bmoulderlng 
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juaojuui/uu, juiebtuu c£> Joicey CoUienes (1929), 
140 L. T. 611 ; Quickfall v. London & North- 
Eastern By. Co. (1929), 142 L. T. 316. 

2499a. Order by unauthorised con- 

tractor.] — Besps., coal masters, employed a 
contractor to win coal in a pit they were 
working, & the contractor employed applt. 
as a mine worker for that purpose. It having 
become necessary to fire certain shots in this 
pit, the shot-firing was entrusted by the 
resps. to a duly appointed fireman, who alone 
was authorised to fire the shots. The fire- 
man, in bread) of Explosives in Coal Mines 
Order of Sept. 1, 1913, allowed the contractor 
to couple up the cable employed in the 
process of shot-firing to the shot, the fireman 
then connecting the other end of the cable to 
the firing apparatus & firing the shot. After 
six shots had been fired in this way, the con- 
tractor, without informing the fireman, 
instructed applt. to couple up the cable to 
the seventh shot, & while applt. was in the 
act of coupling up tlie cable, the charge 
exploded & seriou.sly & permanently injured 
him. Upon an application by applt. for 
compensation from resps., the arbitrator 
found in law that the accident arose out of 
& in the coui-se of his employment <fe made an 
award in favour of the applt. : — Held : the 
accident to applt. did not arise out of or in 
the course of his employment, but arose out 
of & in the course of the prohibited act, 

1925 Act, sect. 0 (1), did not apply, as applt. 
was not employed on any work" which the 
contractor had undertaken witli the principal 
to execute. — PALt:oKAS (or Pollock) v . 
Mount Vernon Colliery Co., Ltd., [1931] 

A. 0. 597 ; 190 L. J. P. C. 226 ; 146 L. T. 
490 ; 47 T. L. K. 185 ; 24 B. W. C. i\ 283. 
H. L. 

2501. Add, Annoiations : — -Consd. Edwards v. 
Gwauncaegurwen Colliery Co., .Tames v. Same, 
Jenkins r. Same (1929), 99 L. .1. K. B. 337. 
Distd. Oarttir v, British Thomson-Houston 
Co. (1927), 137 L. T. 329. Consd. Bugdale r. 
Johmson Phillips, LUl. (1931), 24 B. W. 

C. 502. Refd. .James r. Penderyn Lime- 
stone Quarries (ilirwain) (1929), 20 B. VV. 

C, C. 27 ; Stokoe r. Mickley Coal (^o. (1928). 
138 L. T. 599; llannahv r. Llav Main 
Collieries, Lid., [19311 1 K. B. 902, 

2506. Add, Annotations : — Consd. Stokoe v, Mickley 
Coal Co. (1928), 138 L. T. 566. Refd. Guest 
V, Gaston, [1927] 1 K. B. 1. Refd. Dugdale 
V. Johnson & Phillips, Ltd. (1931), 24 

B. W. C. C. 502. 

2606a. -.] — S., a stoneman, was 

employed by reaps, driving a drift through 
rocK by shotfiring & was found dead 
within three yards of the working face, his 
body being very badly damaged &> his left 
arm practically blown off, he being a left- 
handed man. The drill & ratchet were found 
burnt, broken, & twisted a few yards from the 
working face, &; the standard some way from 
the face & undamaged. The drill & ratchet 
to^etlier with the standard were used for 
drilling holes to put the shots in, but if a 
shot misfired the stemming was drilled 
out the standard was not used. 8. was a 
licensed shot firer, & his duty would be to 
deal with the case of a misfire, but the use 
of a hole in which a shot had misfired was 
prohibited, as also the drilling out of it the 
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it being directed that a fresh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 
county ct. judge held the man was killed 
whilst doing a prohibited act, but, as his 
motive was to save himself the trouble of 
drilling a fresh hole, he was not at the time 
of the accident doing an act for the purposes 
of & in connection with the employers’ trade 
or business within Workmen’s Comp(3nsation 
Act, 1926 (c. 84), s. 1 (2), & his dependant was 
not entitled to recover comi)ensation : — 
Held : the personal motive of the man in 
doing the prohibited act was not a criterion 
as to whether he was doing it for the purposes 
of & in connection with the employers’ trade 
or business, & as the man was engaged at the 
working face within the sphere of his employ- 
ment he must be deemed to have acted for 
the purposes of & in connection with the 
employers’ trade or business, &, though doing 
a prohibited act, he was brought back within 
sect. 1 (1 ), & compensation was payable as for 
an accident arising out of & in the couise of 
the employmont.-^TOKOE v, Mickley Coal 
C o., Ltd. (1928), 138 L. T. 566 ; 21 B. W. 

C. C. 70, C. A. 

Annolaiion : — Refd. Davison v, Uolmside 8c South Moor 
Collieries, Napper v. Lambtou, Hetton & Joicey Collieries 
(1929), 140 L. T. .'ill. 

2511. Add, Citations: — 96 L. J. P. 0. 17; 136 
L. T. 66. 

Add, Annoiuiions : — As to (2) Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. 0. 0. 27. Apld. Stokoe v, 
Mickley Coal Co. (1928), 138 L. T. 560. Refd. 
Davison v, Holmside & South Moor Collieries, 
Napper v, Lambtou, Hetton & Joicey 
(Collieries (1929), IJO L. T. 511. Cenerally, 
Consd. Thomas r. Ocean (Coal ("o. (1931), 149 
L. T. 183. 

2511a. — Thomas v . Ocean Coal Co., Ltd. 

(1932), 49 T. L. R. 57 ; 70 Sol. Jo. 849, FT. L. 

2512a, .] — By the Coal Mines Act, 1911 (c. 50), 

s. 43 (11), an official of a mine is permitted 
to travel on foot on a haulage road while the 
haulage is in motion, but by sect. 43 p2) of 
that Act is not permitt/cd in the circum- 
stances of this case to ride on the tubs. An 
overman, wliose duties took him to all parts 
of the mine, was at some distance from the 
bottom of the shaft at the time when it was 
his duty to hand over his duties to another. 
He got into a moving tub for the purpose of 
riding to the person to whom he had to hand 
over his duties, & whilst so riding received 
injuries which caused his death. On a claim 
by his widow the county ct. judge found that 
the workman’s act in riding on the tub was 
done for the purposes of & in connection with 
his employers’ business, but it was an act 
which was not within the scope of his employ- 
ment. He tberefoi*e made an award in 
favour of the employei's. A shifter, in con- 
travention of Regulation 25 (a), made under 
Coal Mines Act, 1911 (c. 60), got into an open 
train, which was being hauled along the way 
by a pony, without the permission of the 
manager. In consequence he received in- 
juries which caused his death. On a claim 
by his widow, the county ct. judge made a 
similar award. Both appets. appealed : — 
Held : the question of whether the workman 
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wa43 acting within the scope of his employ* 
ment at the time of the accident was one of 
fact, & there was evidence to support the 
iinding that he was not. This being so, the 
accident did not arise out of & in the course 
of the employment, notwithstanding that the 
act of the workman was one done for the 
purposes of & in connection with his em- 
ployers* business. The judge’s decision was 
right & there was no misdirection. — Davison 
V. HomsiBE & South Moor Oolliejries, 
Ltd., Napper v. Lambton, Hbtton & 
JoiCEY Collieries, Ltd. (1929), 140 L. T. 
511 ; 46 T. L. R. 188 ; 22 B. W. C. 0. 61, 
0. A. 

Annotation : — Consd. Hanuaby v. Llay Main CktlUoiles, Ltd., 
[1931] 1 K. B. 602. 

2512b, By Coal Mines Act, 1911 (c. 60), 

s. 48 (2), no miner may ride on sets or trains 
of tubs where the haulage is wopked by 
gravity or mechanical power. A workman, 
when signing on for work at a colliery where 
be was employed as a salvage man, was 
supplied with a summarised copy of this 
provision. Men-riding trolleys were pro- 
vided for carrying the men up the dips at the 
end of their shift. The workman, with two 
other salvage men, was ordered in the middle 
of a shift to move twenty-six pipes from the 
bottom to the top of a dip, a distance of 
about seventy yards. Half the pipes were 
loaded & hauled up on a timber-trolley. 
The workman, instead of walking down to 
assist in loading the remainder, got into an 
empty tub attached to the descending timber- 
trolley. In the descent the tub became 
derailed by an accident in the haulage en^ne- 
house & the workman was killed. His widow 
claimed compensation. The county ct. judge 
found that the workman rode in the tub for 
the purposes of & in connection with his 
employer’s business in that he did it to save 
time, Ac held that he was still witliin the scope 
of his employment, although acting in contra- 
vention of the statutory prohibition, inas- 
much as the prohibition was only concerned 
with the mode of carrying out his work. An 
award liaving been made in favour of the 
dependant, the employers appealed ; — Held : 
the question was one of de^e & therefore 
one of fact for the county ct. judge. In this 
case there was evidence to support the finding 
<fe no misdirecti<jn. — Hannaby v. Llay Main 
Collieries, Ltd., [1931] 1 K. B. 602 ; 100 
L. J. K. B. 353 ; 144 L. T. 490 ; 23 B. W. 
C. C. 403, C, A. 

2512c. Riding on journey of trams.] — A miner 
& his son, working on the same shift, had to 
return to the pit shraft by the main drift along 
which journeys of trams were being hauled. 
WliiJe they were I’eturning, the cable of a 
journey of trams broke & ran back some 


twenty yards. The son was then found to 
be pinned underneath the comer of an over- 
turned tram & the father was found lying 
across another derailed ti*am, holding the 
signal rope & seriously injured. The boy died 
immediately & the father died two days later. 
The widow claimed compensation on behalf 
of herself & her surviving children. The 
county ct. judge found that the workman had 
been riding on the journey of trams contrary 
to the prohibition contained in Coal Mines 
Act, 1911 (c. 60), s. 43 (2), & consequently 
was not acting in the course of his employ- 
ment at the time of the accident. He 
therefore made an award in favour of the 
employers. The dependants appealed : — 
Held : there was evidence to support the 
finding A& no misdirection. — Edwards v. 
Ocean Coal Co., Ltd. (1929), 22 B. W. C. C. 
264, C. A. 

2515a. Workman entering prohibited place by 
mistake.] — series of cubicles for electrical 
works were in course of being fitted up, some of 
which had been completed & contained live 
electrical machinery, & were locked. There 
was an express order to the workmen not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, a very competent man at his job, was 
very short-sighted, & was found electroimted 
in one of the completed cubicles, lie having 
imlocked the others. The county ct. judge* 
drew the inference that the workman had 
entered a completed cubicle by mistake, & 
was there for the purposes of his employers’ 
trade or business, A that the accident arose 
out of & in the course of bis employment ; — 
Held : there was evidence to support this 
inference of fact, although the workman 
was acting contrary to a prohibition, the 
accident must be deemed to arise out of Ac 
in the course of the employment. — Carter v. 
British Thomson- Houston Co., Ltd. (1927), 
137 L. T. 329 ; 20 B. W. C. C. 331, 0. A. 

2528. Add. Annotation : — Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 

2535. Add. Annotations : — Consd. Hannaby v. 
Llay Main Collieries, Ltd.. [1931] 1 K. B. 
602. Refd. Edwards v. Gwauncaegurwen 
Colliery Co., James v. Same, Jenkins v. Same 
(1926), 96 L. J. K. B. 337. 

2541. Add. Annotation : — Refd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 

2544a. Operating machine without guard.] — An 
infant worlanan was in charge of a sausage 
machine which was perfectly safe to use when 
fitted with a guard, but unsafe without it. 
He admitted that he had been repeatedly 
told not to operate the machine without the 
guard, but nevertheless did so & in conse- 


PART XIV. SECT. 6, SUB-SECT. 2.— F. 

r i. .] — The chief enjrlucer of a 

ship lying in harbour went aahore on 
leave on his own business. On return- 
ing to the ship in, the evening, which 
was dark, ho fell from the quay, & 
was drowned. Tho recorder found 
that he fell in either by stopping oil 
the quay thinking that ho was stepping 
on to the gangway, or in an attempt 
to get from U»e place where ho reached 
tho quay edge tf> tlie gangway & that 
^P^t. was entitled to comxiensation : — 
Held : there was ample evidence to 
support the finding. — Toon r. Mac- 
Caixum, [1932] N. I. 130.--IR. 


*v. Fall from ship lying between 
barge dt quay .} — canal barge, with a 
cargo of grain, which was to be trans- 
ferred to a ship lying alon^do the 
quay, drew up on the river side of this 
ship & lay alongside it secured In that 
position by hawsers. The only reason- 
able way the men on tho barge had of 
going ashore was to cross this ship 6c 
then cross tlxe gangway between It 6c 
the quay. In tho Interval before the 
discharging of tho cargo Ijegan, tho 
master of tho barge went ashore to 
obtain refreshments, cash a cheque, 6c 
to use a lavatory, there being no 
lavatory on the barge. On his return, 
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having ciossod tho ship he was pro- 
ceeding- to got from It to tho barim, 
there being no gangway between the 
ship 6c tho barge, when he slipped 6c 
fell into the river & was drowmed. 
There was some evidence that the crew 
of the barge could not go ashore with- 
out the permission of the master of 
the barge, but there was no evidence 
that the master could not go ashore 
without leave from some superior 
offloer of his employers : — Held : the 
accident arose out of 6c in the course 
of the employment. — L awlok v. 
Grand Canal Co., [19291 I.R. 623. — 
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quenoe suffered an accident which resulted 
in the loss of all the fingers of his right hand. 
The county ct. judge found that the workman 
was employed to operate the machine with a 
guard which would have prevented any possi- 
bility of injury & w^ae never employed to 
operate the machine without the guard. He 
therefore held that the accident did not arise 
out of & in the course of the employment, 
but was due to an “ added peril.’* The 
workman appealed : — Held : there was evi- 
dence to support the findings & no mis- 
direction. 

Appeal dismissed. — Muteham v. Gentle 
(F. W.) & Son (1931), 24 B. W. O. C. 310, 

C. A. 

2547. Add, Annotations: — As to (1) Consd. 
McCullum V. Northumbrian Shipping Co. 
(1931), 146 L. T. 124. As to (2) Refd. Durie v, 
Anchor-Donaldson Line (1925), 19 B. W. C. C. 
512; Taylor v. Lock (1930), 99 L. J. K. B. 
245. Generally, Refd. Simpson v, London, 
Midland & Scottish By. Co., [1931] A. C. 351. 

2548. Add, Annotationa : — Apld. Morrison v. S.S. 
Aboukir, Woods v. Same (1028), 21 B. W. 
0. C. 163. Refd. Black v, Hesperides S.S. 
Owners (1929), 22 B. W. C. C. 295 ; Simp- 
son V, London, Midland & Scottish By. Co., 
[1931] A. C. 351 ; Northximbrian Shipping 
Co. V, McCullum (1932), 48 T. L. R. 508. 

2552. Add, Annotation : — ^Refd. Dixon v, Ayre- 
some S.S. Owners (1930), 23 B. W. C. C. 29. 

2552a. Drowned when using boat not provided by 
employer.] — Five sailors got leave to go on 
shore. The bo’sun said that they were not 
bound to be back in the ship untU 6.15 a.ni. 
A laimch had been ]}rovided to take the 
sailors on leave to the sliore & back again, & 
the captain told the men that the last journey 
to the ship by the launch would be made at 
8 p.m., k> that if they came back later than 
tliat, they >vould hav^e t-o find some other 
means of returning to the ship. The men 
desired to enjoy tlieir leave till later than 
8 p.m., & tried to arrange with the man 
who worked the launch to come for them at 
10 p.m., offering to pay him 2a. each, but 
the launch never came for them at 10 p.m., 
so they got into the first boat handy, a dinghy, 
<& borrowed a scull with which they propelled 
the dinghy from the stern. The dinghy, 
though the men were unaware of it, was 
rotten & sank, the result being that three of 
the five men were downed : — Held : there 
was no contractual obligation on the decetised 
men to return to their sliip by the boat they 
used, which was not provided by the em- 
ployers, &> as no such duty was on the men 
to use that boat, the accident by which they 
lost their lives was not in the course of per- 
forming some duty arising out of their con- 
tract of service, or, in other words, in the 
course of their employment. — RoBERTeoN v, 
Appalachee (Owners), Roviba v. Same 
<192(i), 136 L. T. 488 ; 20 B. W. 0. 0. 67, 0. A. 

AnnotoHofis : — Oonsd. Morrison v, S3, Abonkir, Woods v. 

Same (1928). 21 B. W. C. C. 163 ; Black v, Hesperides S.S. 

Ownem (1920), 22 B. W. 0. 0. 295. 

2552b. Standing up in boat to take hold of gang- 
way — Boat sinking.] — M, & W. were members 
of the crew of a ship lying in a river about 
twenty-five feet from the wharf. The ship 
provided no boat for the purpose of going 
to or from the shore. A game of football 
was being played on shore, at which the 


captain & some of the officers were present 
& in which M. took part. On returning to 
the wharf after the game M. hailed W., 
who got into a canoe at the foot of the gang- 
way & fetched M. When M. got up to take 
hold of the gangway, the canoe filled, & both 
men were drowned. The county ct. judge 
held the accident was occasioned by a 
reasonable attempt to get hold of the gang- 
way, & such attempt involved more than an 
ordinary risk of navigation to which any 
passenger would be exposed, & was an act 
specifically connected with his employment 
on the ship, & he made an award in favour 
of the dependants in both cases, on the 
ground that both men had been drowned in 
an accident arising out of & in the course 
of their employment : — Held : there was 
evidence to support the finding. — ^Morrison 
V, Aboxiktr (Owners), Woods v. Same 
(1928), 21 B. W. C. 0. 163, 0. A. 

2552c. Seaman crossing barges instead of using 
boat.] — A sailor who was on shore on leave 
from his ship returned to the ship by walking 
over barges which lay between it & the 
quay, &, while doing so, fell into the water 
& wa^ drowned. The employers had pro- 
vided a boat & boatman for the members 
of -the crew to get from & to the ship, but 
most of the crew used the way over the 
barges, & that was acquiesced in by the 
officers : — Held : the sailor being under no 
obligation or duty to his employers to return 
by this means, was not in the course of his 
employment in so doing, & therefore the 
accident did not arise in the course of the 
employment. — Black v, Hesperides S.S, 
Owners (1929), 22 B. W. C. C. 295, C. A. 

2552d. Fall from ship’s bulwark.] — The deceased 
workman was a coal trimmer. On the day 
of the accident, he & the foreman of the 
trimmers had gone on resps.* steamship 
A, to place the chute in position, so that the 
coal could be shot into the hold. Having 
done that they both left the ship. The 
foreman stepped on to the ship’s bulwark 
& from there he stepped on to the top of the 
handi’ail on the quay, a distance of about 
two feet, & then hopped on to the quay. 
The deceased workman followed, but in 
stepping off the ship’s bulwark ho slipped, 
fell, & was killed. After the accident the 
foreman noticed for the first time that there 
was a ladder provided to bridge the two-foot 
space between the ship’s bulwark & the 
handrail on the quay, & it was admitted that 
stepping across from the ship’s bulwark to 
the quay was not the right way of leaving 
the ship. The county ct. judge made an 
award in favour of the employers : — Held : 
the manner in which the deceased workman 
left the ship was not so far removed from 
anything contemplated by either party as 
to preclude the ct. from holding that the 
accident arose out of & in the course of the 
employment. The case must be remitted 
to the county ct. judge to assess com- 

g ensation. — Dixon v, Ayresome S.S. 

OWNERS (1930), 99 L. J. K. B. 250 ; 142 
L. T. 465 ; 18 Asp. M. L. 0. 116 ; 23 B. W. 
a C. 29, 0. A. 

2557a. No order before accident — ^Liability to 
receive order to work on machine from which 
injury received.] — A workman employed in a 
brick factory bad to work according to the 
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instructions of a foreman. He might be put 
t-o work at any moment on any machine, 
including a plunger machine. He was 
instructed by the foreman to work a pressing 
machine & then to collect broken bricks. 
After collecting the bricks he was asked by a 
fellow Workman to work a plunger machine. 
While working on this machine he was injured 
by an accident which resulted in serious 
permanent disablement. The county ct. 
judge found as a fact that although he was 
working on the plunger machine without 
instructions from the foreman, the act was 
one wdthin the scope of his general employ- 
ment, & held that as the act was done for the 
purposes of & in connection with the em- 
ployee’ business, the accident must be 
deemed to have aiisen out of & in the course 
of his enjployment. The employers appealed : 
— Held : there was evidence to support the 
finding & no misdirection. Appeal dismissed. 
— Thornton v. William (.-ochran-Cark, 
Ltd. (]981), 24 B. W. C. C. 411, V . A. 

2559. Add. Annotaiiona : — Aa to (S) Apld. Howells 
V. G. W. Ry. (1928), 97 L. J . K. B. 183. Consd. 
Dyson v. Vickers- Armstrong, Ltd. (1929), 142 
Ij. T. 340. Refd. Jardine v. Steel Co. of 
Hcotland (1920). 19 B, W. C. C. 720 ; Sparev 
r. Bath li. D. C. (1932), 48 T. L. R. 87. 

2560. Add. Annotation : — Consd. Hannaby v. Llay 
Main Collieries, Ltd., [1931] 1 K. B. 602. 

2566a. Handling electric cable before permit given.] 

“ -A linesman of some experience^ was em- 
ployed by contraidors in their work of laying 
overhead electric cables. The work w^as done 
in three si ages, unrolling, gunning, Ac lifting 
the wdre on to the insulators on the poles. 
He had been instructed by his foreman that 
(tables W’ere not to be fixed to the insulatoi*s 
on the poles until information had been 
received that the current had been turned 
off from the live wires already in position. 
The first two stages of the work having b(‘en 
c(impleted, the workman without w^aiting for 
the necc'ssary permit, pro(;(*eded to lift a wire 
into position on top of the poles. While 
doing so he struck a live wire .sustained 
severe burns from wdiicli he died. On a 
claim for compensation by the dependants, 
the county ct. judge though he found the 
foregoing facts Ac also that the w’orkman w'as 
a quick workman who was anxious to pi-oce(*d 
w ith tlie job, Ac that, provided care was u.sed, 
there w^as no danger from the live wires, held 
that, as the workman was instructed not to 
work in the area where he met with liis 
accident untU the current }ia<l been turned 
off, the accident did not arise out of the 
employment within sect. 1 (1), Ac made his 
award in favour of the emidoyers. The 
dependants .appealed : — Held : on the facts 
found by the county ct. judge the accident 
must be d(*emed to liave arisen out of the 
employment within sect. 1 (2). Appeal 

allowed. Case remitted for aiqxji'tiomnent 
of compensation. — Dx'gdai.k v. .Johnson Ac 


Philips, Ltd. (1931), 24 B. W. 0. 0. 602, 

O. A. 

Annotatvm : — Consd. Thomas v . Ocean Coal Co., Ltd. (1931), 
146 J.. T. 183. C. A. 

2569. Add. Annotation : — Refd. Gorman v. Barclay 
Curie (1925), 19 B. W. C. C. 564. 

2572. Add. Annotations : — Expld. Edwards v. 
Gwauiu^aogurwen Colliery Co., James v. 
Same, Jerucins v. Same (1926), 96 L. J. K. B. 
337. Consd. Clarke v. Southern Ry. (1927), 
06 L. J. K. B. 572. Refd, James v.Penderyn 
limestone Quarries (Hirwain) (1926), 20 
B. W. C. 0. 27 ; Stokoe v. Mickley Coal Co. 
(1928), 138 L. T. 666 ; Davison v. Hohnside 
& South Moor Collieries, Napper v. Lambton, 
Hetton Ac Joicey Collieries G929), 140 L. T. 
611 ; Hannaby v. Llay Main Collieries, Ltd., 
[1931] 1 K. B. 602. 

2673. Add. Annotations : — Consd. Dennison v. 
KeiUer (1926), 19 B. W. O. 0. 409. Apld. 
Stephen v. Cooper (1928), 21 B. W. C. C. 
643 ; Davison v. Holmside & South Moor 
ColUeries, Napper v. Lambton, Hetton & 
.Joicey Collieries (1929), 140 L. T. 611. Refd. 
James v. Penderyn Limestone Quarries 
(Hirwain) (1926), 20 B. W. C. C. 27 ; Brother- 
ton V. Jackson (1928), 98 L. J. K. B. 76 . 
Stephenson v. British Insulated Cables, Ltd; 
(1930), 23 B. W. C. G. 649. 

2574a. -.] — Deceased was a mosaic worker em- 

ployed by applts., who had a flooring con- 
tract at K., Ac deceased was carrying out at 
K. mosaic work for the purposes of the 
contract. It was the duty of deceased to 
travel by train from L. to K. daily, Ac he w^as 
paid by applts. for the time occupied in so 
travelling, Ac his railway ticket w^as also paid 
for by applts. Deceased, having gone to 
sleep, got out of the train whilst it w'as in 
motion leaving K. Ac slipped on the platform 
as ho landed, fell heavily on his back, his 
hxiad striking the platform violently, Ac died 
of the injuries received ; — Held : though 
deceased w'as in the course of his employment 
wdiile travelling in the train, he was com- 
mitting an illegal act in getting out of the 
train wdiile in motion, Ac was doing an act 
which did not arise out of the employment, 
but under the above sect, it must be deemed 
to arise out of Ac in the course of the employ- 
ment as having been done in pursuance of Ac 
for the purposes of the employers’ trade or 
business, Ac the act done was not so contrary 
to law as to put the man wholly outside the 
sphere of the employment, Ac his widow was 
entitled to compensation. — Altobelli v. 
John Ellis Ac Sons, IjTd. (1926), 136 L. T. 
602 ; 20 B. W. C. C. 190, C. A. 

2578. Add. Annotations : — Apld. Jjye v. British Ac 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. C. C. 341 ; Moule v. Marmitc Food 
Extract Co. (1927), 20 B. W. C. C. 446. 
Refd. Pruce v. Davey (1926), 136 L. T. 601. 

2579. Add. Annotations: — Consd. Moule v. Mar- 
mite Food Extract Co, (1927), 20 B. W. C. C. 
446. Refd. Gorman v. Barclay Curie (1925), 
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f i. Wnrkmnn feiching hot water for 
t€a.\ — I’ollowiuK a practioo or custom 
known to his oniploycr, a worker loft 
the job upon which he waH working to 
go from one part of his employer's 
premises to another during Ids em- 
ployer’s time, in order to procure hot 


water for tea for tlie midday meal of 
himself & his fellow-workers ; ho was 
doing this for ihtj purpose of more cou- 
venlently supplying them with the hot 
water which the employer habitually 
provided, generally as a matter of 
statutory obligation, sometimes with- 
out that compulsion, but In like case. 
Whilst on the way to tho employer’s 
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bollei* containing the hot wat<T, he was 
injured by a motor car on a road on 
the employer’s premises : — B(M : the 
aooident aros(» in tho course of his em- 
ployment, & he was entitled to com- 
pensation. — P earson r. Fremantle 
Harbour Trust (1929), 42 C. L. R. 
320.— AUS. 
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19 B. W. 0, C. 564 ; Pruce v. Davey (1926), 
136 L, T. 601. 

2581. Add. Annotation : — Consd. Holden v. 

Premier Waterproof & llubber Co. (1930), 
144 L. T. 619. 

2582. Add. Annotations : — Consd. Lawrence v. 
Matthews (1924), Ltd. (1028), 97 L. J. K. B. 
768 ; Holden v. Premier Waterproof &> 
Rubber Co. (1930), 144 L. T. 619. 

2583. Add. Annotation : — Refd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
768. 

2586. Add. Annotation : — Refd. Holden v. 

Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619. 

2589a. .] — porter employed by furniture & 

upholstery makers claimed compensation for 
injury by accident arising out of an assault 
committed upon him in the course of his 
employment. Whilst engaged in loading 
furniture into a railway van outside resp.’s 
premises an altercation arose between appct. 
& the van driver in consequence of a 
suggestion made to the driver tliat he should 
assist in expediting the work. The driver 
struck appct. in the face, & so injured one 
of his eyes that it had to be removed. 'Fhe 
county ct. judge dismissed the application, 
finding that tliough the assault was an 
accident, it was not one of the risks of appet.’s 
employment that he should be assaulted, & 
it was not the result of doing anything of 
service to his employer, & it was not an 
accident arising out of the employment : — 
Held: the decision was right, as there was 
evidence upon which the judge could support 
his decision, & no misdirection, — L ee r. 
Beeckman (S. & L) & Co. (1928), 138 L. T. 
610 ; 44 T. L. R. 235 ; 72 Sol. Jo. 164 ; 21 
B. W\ C. C. 32, C. A. 

2589b. .] — A ship’s fireman who had been on 

shore was carried back to the ship quite 
drunk. The ship sailed with the drunken 
man absent from his duty. An hour after 
the ship had sailed a fellow-workman was 
ordered to go & fetch him. The workman 
found the drunken man in his bunk & gave 
the message, whereupon the drunken man 
seized a razor & inflicted severe injui*ies on 
the workman. The injured man claimed 
compensation. The county ct. judge found 
that the workman was injured by accident 
ai’ising out of & in the course of his employ- 
ment & made an award in his favour. The 
employers appealed : — Held : there was 
evidence to support the finding & no mis- 
direction. Appeal dismissed. — R ennie v. 
Dalgletsh Steamshipping Co., Ltd. (1930), 
23 B. W. C. C. 601, C. A. 

2594a. Attendant of urinal — Assault by drunkard.] 

— ^A workman employed as an underground 
urinal attendant in the East End of London, 
was struck in the eyes by a drunken sailor 
who refused to pay a penny for using a water- 
closet. As a result, the workman, who 

PART XIV. SECT. 5, SUB-SECT. 3. C. 

gQ, Tiuyer at fruit nutrket ,] — A 

worker employed by a wholesale fruit 
vendor at a market while rtjcovcrinjf 
Bonio fruit cases fi*om some buyers was 
assaulted by one of the buyers A’ as a 
consequence his right eye had to l)e 
enucleated. The buyer who assaulted 
the worker was one of a very rouKh 
class of men. Those men thieved from 
vendors In the markets, became 
quarrelsome & iu a number of cases 


already suffered from partial loss of sight, 
was totally blinded. The county ct. judge 
heard no evidence as to the quantum of com- 
pensation, but decided as a point of law that 
he could hot hold that the accident arose out 
of the employment in the absence of evidence 
that the employment exposed the workman 
to some risk of assault. He therefore made 
an award in favour of the employers. The 
workman appealed : — Held : the workman, 
by the nature of his employment, was 
exposed to risks to which ordinary members 
of the public were not exposed & the 
accident arose out of the employment. — 
Smith v. Stepney Cobpn. (1929), 22 B. W. 
C. C. 451, C. A. 

Annotation : — Refd. Holden v. Pi*emicr Watei*proof & Rubber 
Co. (1930), 23 B. W. C. C. 460. 

2594b. Workman murdered by mad fellow-work- 
man.] — A workman was murdered in a 
rubber factory by a fellow-workman, who 
suddenly developed homicidal mania. His 
father claimed compensation as a dependant. 
The county ct. judge made an award in liis 
favour, holding that, though there was no 
special lisk attached to the nature of the 
employment, the workman was bound by 
his duty to work near the man who ultimately 
went mad, & was therefore exposed to a risk 
not equally sliared with the rest of the com- 
munity. The employers appealed, &; it was 
argued on behalf of the dei)endant on appeal 
that a risk was attached to the locality in 
which the workman was murdered by reason 
of the presence of a madman : — Held : the 
risk of being attacked by a madman did not 
arise out of the employment cither by reason 
of the duties porfoiined by the workman or 
by reason of the locality in which they were 
perfoimed. — H olden v. Premier Water- 
proof & Rubber Co., Ltd. (1930), 144 L. T. 
519 ; 47 T. L. R. 169 ; 23 B. W. C. C. 460, 
0. A. 

2597. Add. Annotations : — Refd. Holden v. Premier 
Waterproof & Rubber Co. (1930), 23 B. W. 
C. C, 460 ; Simpson v. London, Midland & 
Scottish Ry. Co., [1931] A. C. 351. 

2602a. .] — ^A ship’s fireman was found 

injured at midnight at the bottom of a roped- 
in hold, after having been helped on board 
throe hours earlier in a hopelessly drunken 
condition. The accident happened when he 
was engaged in carrying food, it being no 
part of his duty to do so, on that night. The 
county ct. judge found that the workman 
must have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do BO, & held the accident arose 
neither out of nor in the course of his employ- 
ment : — Held : the judge could have come 
to no other conclusion on the evidence, &: 
there was no misdirection. — ^W atson v. 
Aleppo (Owners) (1927), 20 B. W. C. C. 
634, C. A. 

2604. Add. Annotation : — As to (2) Refd. Lawrence 

earthquake, which was a ffonoral 
cataKtrophe, does not arise “ out of ” 
the omploymont unless the accident 
is due to a “ locality risk ” &; the worker 
ostahlishes that he was exposed to some 
Bpe<‘lal risk due to the incidents of his 
employment. — Bolm^^vIOK (Tuos.) & 
Sons (Austkalia), Ltd. v. Ryan, 
Bortiuvick (Thos.) & Sons (Aus- 
tralia), Ltd. v. Brooker, Nelsons 
(N. Z.), Ltd. v. Prenderoast, Bren- 
nan A Manning v. Ashwell, 11 932 J 
N. Z. L. R. 225.— N.Z. 


assinilted persons who I'ecovered stolen 1 
goods : —Held : there was a special j 
risk of assault attaching to appct. 's 
employment. — Harder r. Sti^vens 
(F. ,1.) & Son, 119301 W. C. 11. 137.— 
AUS. 

PART XIV. SECT. 6, SUB-SECT. S.—F. 

Bg. Earth(tuake .] — An accident caused 
to a worker in the course of his employ- 
ment within Workers* (, Compensation 
Act, 1922, s. 3, as a result of a severe 
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atthews (1024.), Ltd. (1928), 97 L. J. 

K. B. 758. 

2695. Add. Aniioiation : — Refd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

2612a. Splinter In Anger — Workman making pack- 
ing-cases.] — workman engaged in making 
wooden packing-cases complained to a welfare 
worker in his employere* works that he 
thought lie had a splinter in the little Anger 
of his right hand, but she could And nothing 
except a small black speck. It was a 
frequent occurrence for a workman to request 
the welfare worker to remove a siilinter from 
a Anger, & this pai*ticuJar workman had done 
so on several occasions. The Anger became 
red swollen. ^ Ave days later a doctor 
found a small bleb on it containing pus. The 
workman was feverish <fc was sent to hospital, 
whore ho died of septic pneumonia ten days 
after his comjilaint to the welfare worker. 
In his evidence the house-surgeon of the 
liospital said, “ There was no sign of a foreign 
boily. In my view there must have been 
some injury or crack at place of bleb. Crack 
might be microscopical or it might be a 
foreign body entering there. The latter is 
tlie most usual.” There wus no evidence 
that the workman did any work at home w’hich 
might cause a similar injury. On a claim 
by the dcjiendants, the county ct. judge 
found the following facts : («) sepsis was due 
to the entry of a foreign body, the point of 
entry being indicated by the blob, (5) deceased 
had previously got splinters in liis hand, such 
fis led to festering, (c) such a splinter would 
be likely to produce the condition of 
deceased’s finger. From these facts he drew 
the inference that the deceased was infinitely 
more likely to get a splinter at work than 
elsewhere, that he, therefbre, died from 
an accident arising out of in the com*se 
of his emiiloyment. The employci’S 
appealetl ; there was evidence to 

sux)port the findings of fact, & the county 
ct. judge was entitled to draw from those 
facts the inferenccj which he did. — Hurst v. 
Walter’s P.u.m Toffee Co., Lti>. (1929), 
22 Ik W. C. C. 215, C. A, 

2618a. Scratches— Furniture remover.] — A work- 
man, employed to dj-ive a lony & move 
furniture, frequently received scratches in 
the course of liis Wiirk, but usually took no 
nr)tice of Uiem. On returning from his work 
one evening he showed his wife that his 
lingers weie scratched. He sulYered great 
pain under the arm during the night it died 
within seven days of septic poisoning. He 
had no hobby or occupation at home which j 
exposed him to scratches. Tlie county ct. 
judge found that death was due to an injury 
arising out of the employment. The 
employers appealed ; — Held : there was evi- 
dence to support the finding it no mis- 
direction.- Piper v. Oe’atii Bros. (1929), 22 
H. W. (’. 0. 72, C. A. 

2619. Add. Aymotations : — Apld. Lawrence v. 
Matthews (1924), LUl. (192S), 97 L. ,T. K. B. 
758. Consd. Le** v. Bn^.kman (1928), KiS 

L. 'r. UK) ; If olden r. Premier Waterproof & 
Buhber Co. (1930), 144 L. T. 519. Refd. 
Simpson v. London, Midland & Scottish Ry. 


Co., [1931] A. 0. 861 ; Hutchings v. Devon 
County CouncA (1931), 24 B. W. C. 0. 320. 

2619a. .] — ^A commercial traveller was killed 

by a fading tree while motor-cycling upon his 
employers’ business. The fall of the tree 
was apparently caused by a gale of unusual 
force : — Held : as deceased was brought into 
a danger zone by reason of his employment, 
the accident arose “ out of the employrnent ” 
within Workmen’s Compensation Act, 1926 
(c. 84), s. 1, & the question as to what caused 
the fall of the tree was irrelevant. — L awrenck 
V. George Matthews (1924), Ltd,, [1929] 1 
K. B. 1 ; 97 L. J. K. B. 768 ; 140 L. T. 26 ; 
44 T. L. R. 812 ; 21 B. W. C. C. 346, C. A. 

Annotation : — Consd. Holden v. Premier Waterproof & 
Rubber Oo. (1030), 144 L. T. 619. 

2624. Add. Annotation : — Consd. Holden v. 

Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619. 

2627. Add. Annotations : — As to (1) Consd. Holden 
V. Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619 ; Simpson v. London, Midland 
& Scottish Ry. Co., [1931] A. 0. 361 ; Sparey 
V. Bath R. D. C. (1930), 23 B. W. C. C. 263. 
Refd. Lawrence v. Matthews (1924), Ltd. 
(1928), 97 L. J. K. B. 768 ; Smith v. Stepney 
Oorpn. (1929), 22 B. W. C. C. 451 ; Hutchings 
V. Devon County Council (1931), 24 B. W. 
C. 0. 320 ; Rosen v. Quercus S.S. Owners 
(1932), 146 L. T. 559. As to (2) Refd. 
Lawrence v. Matthews (1924), Ltd. (1928), 
97 L. J. K. B. 768. 

2629. Add. Annotation : — Consd. Holden v. 

Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619. 

2646. Add. Annotation : — Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 274. 

2647. Add. Annotations : — Consd. Davis v. London, 
Midland & Scottish Ry. Co. (1930), 23 
B. W. C. C. 368. Refd. Hurst v. Walter’s 
Palm ToAee Co. (1929), 22 B. W. C. O. 216. 
Refd. Hut/Chings v. Devon County CouncA 
(1931), 24 B. W. C. C. 320. 

2647a. .] — A colliery repairer, fifty- 

eight years of age & apparently in excellent 
health, was scooping out a hole in the eartli 
with an ii*on bar. After kneeling at this 
work for a minute or two he fell forv^ard 
without a word & died some hours later 
without regaining consciousness. There was 
no post mortem or inquest as the medical man 
called to the deceased was alleged to have 
said at the time that death was due to 
“ natural causes.” At the arbn. brought by 
the widow the same medical man in his 
evidence said that he did not understand the 
meaning of tlie phrase ” natural causes ” in 
its legal significance, & that he now thought 
that the work was connected with the death. 
The county ct. judge, sitting with a medical 
assessor, said that on the evidence he was 
entitled in law to find either way, but having 
discussed the medical aspect with the medical 
assessor he did not feel that appet. had dis- 
charged the onus of showing tnat the death 
had any connection with the work on which 
deceased was engaged at the time of his 
collapse, A made his award in favour of the 
employer. The widow appealed : — Held : 
there was evidence to support the finding & 
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2642 viti. .] — HKTireRiNQTON v. Dublin & Blbssinoton Steam Tramway Oo., [19271 Ir. 76; 

20 B. W. C. C. 862.— IR. 
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no misdirection. Appeal dismissed. — ^H ay- 
man t7. PbNSFOED & BROMLBY Ck)LLIEBIEB 
(1921), Ltd. (1982), 25 B. W. 0. 0. 37, 0. A. 

2649. Add, Annotations: — Apld. Stroud v, Bath Gas 
Light & Coke Co. (1927), 137 L. T. 623. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 566. Apld* Edwards v. Ocean Coal Co. 
(1929), 22 B. W. C. C. 264. 

2651. Add. Annotation : — Consd. Simpson v. 
London, Midland & Scottish Ry. Co., (1931] 

A. C. 361. 

2652. Add. Annotation: — Reid. Stroud v. Bath 
Gas Light & Coke Co. (1927), 137 L. T. 623. 

2653a. .] — A workman in charge of a 

coke-conveyor was found entangled in the 
machinery, & died shortly after being re- 
leased. Tliere was no explanation of how he 
met with the accident, but when last seen 
shortly before he was acting in the course of 
his duty. The coimty ct. judge drew the 
inference from the facts before him that the 
workman was acting in the course of his 
employment : — Held : the county ct. judge 
was entitled to draw the inference he did, & 
there was no misdirection. — S troud v . Bath 
Gas Light & Coiut Co. (1927), 137 L. T. 
623 ; 20 B. W. C. C. 496, C. A. 

Annotation: — Consd. Muscroft v. StcwartB & Lloyds (1928), 
21 B. W. C. O. 274. 

2656. Add. Annoiationa : — As to (1) Consd. Jones 
t?. Cory (1926), 20 B. W. C. C. 251 ; Muscroft 
V. Stewarts & Uoyds (1928), 21 B. W. C. C. 
274. Refd. Hayman v. Pcnsford & Bromley 
Collieries (1921), Ltd. (1932), 25 B. W. C. C. 
37 ; James v. Partridge Jones & John Paton, 
Ltd. (1932), 25 B. W. C. C. 92. 

2658. Add, Ajinofafion : — Apld. Edwards v. Ocean 
Coal Co. (1929), 22 B. W. C. C. 264. 

2660. Add, Annotation: — Refd. Gill v. Perrott 
(1928), 21 B. W. C. C. 9. 

2665. Add, Annotations : — Consd. Raeburn v. Loch- 
gelly Iron & Coal Co. (1926), 20 B. W. C. C. 
637 ; Bradley v, London & North Eastern 
Ry. Co. (1931), 145 L. T. 30. Refd. Ferguson 
V, Shotts Iron Co. (1927), 20 B. W. C. C. 741. 

2666. Add. Annotations : — Consd. Cole v. L. & 
& N. E. Ry. (1928), 21 B. W. C. C. 87. 
Refd. Ferguson v, Shotts Iron Co. (1927), 20 

B. W. C. C. 741. 

2668a. Dispenser — Scratch.] — ^Appct. was 

employed by two doctors in partnership as 
a dispenser, her duties being to fill medicine 
bottles clean instruments. On Nov. 9, 
1926, at 10,30 a.m., whilst so employed, she 
noticed that her right thumb was bleeding, 
but was not sure how the scratch which 
caused the bleeding had occurred, & she had 
not felt pain. She inferred that she must 
have knocked it at the time on a rough 
bit of wood at the side of the sink or on the 
edge of a cork box. She applied iodine, but 
as the bleeding did not stop she went to the 
assistant, who bandaged her thumb, & she 
continued at work until 11.30, when she 
went to one of tljo partners, who dressed the 
wound. On Nov. 16 she felt too unwell to 
go to work, & subsequently was in the 
infirmary until Jan. 18, 1927, suffering from 


septic poisoning: — Held: (1) there were 
sufficient facts proved before the county ct, 
judge to enable him to draw an inference one 
way or the other, so that there was no 
necessity for surmise, conjectm^e, or guess ; 
(2) the employers had had knowledge of the 
accident, & notice was not necessary. — 
Gill v , Perrott (1928), 21 B. W. C. C. 9, 

C. A. 

2668b. Workman moving gutters with sharp 
edges.] — On May 16 a workman was 
employed as a labourer in moving semi- 
circular rain guttei's with somewhat sharp 
edges, & returned home with a slight wound 
in his right shoulder. On the following day 
he told a fellow-workman that he was 
“ feeling bis shoulder,” but he continued at 
work until May 21. A doctor was called in 
on May 23, but the workman rapidly grew 
worse & died on May 26 from septica?mia. 
The widow spoke to the employers’ time- 
keeper of the death k, gave formal notice on 
June 11. The county ct. judge held he was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, & also held the employers 
were not prejudiced by any delay in giving 
notice : — Held : there was evidence to 
support the findings, & no misdirection. — 
Fletcher v , Sinclair Iron Co., Ltd. (1928), 
21 B. W. C. C. 62, C. A. 

2675a. Cut finger — Sheet metal worker.]— An 

engineer’s fitter was employed in cutting, 
shaping & filing metal sheets, a work likely to 
cause cuts to those engaged in it. The 
workman showed liis finger to his mate at 
work on a Monday, when the mate said it 
looked inflamed. He then went to the 
ambulance room & returned with the finger 
dressed. Septicaemia set in, & after some 
weeks the workman died. His parents 
claimed compensation as dependants. At 
the hearing the workman’s panel doctor said 
^ that he had seen the cut which was very 
small, & it was of a kind consistent with 
having been caused in numerous ways. 
Another doctor said that definite signs of 
inflammation after such a cut would appear 
in about twelve hours. The coimty ct. judge 
held that there was ground for comparing the 
balance of probabilities in this case, & that it 
was more probable that the workman 
sustained a cut while at work than at some 
other time, & made his award for the de- 
pendants, The employer appealed : — Held : 
on the medical evidence the balance of 
probabilities was against the dependants’ 
contention, & they had not discharged the 
onvs of proving that the accident arose out 
of & in the course of deceased’s employment. 
— DAvms V. Armstrong-Whitworth (Sib 
W. G.) Aircraft, Ltd, (1932), 26 B. W. 0, C. 
227, 0. A. 

2676. Add. Annotation : — Refd. Simpson v, 

London, Midland & Scottish Ry. Co., [1931] 
A. C. 361. 

2680. Add. Annotations : — Consd. Simpson v. 
London, Midland & Scottish Ry. Co„ [1931] 
A. 0. 361. Refd. McCullum v. Northumbrian 


part XIV. SECT. 6, SUB-SECT. 4.— 
B. (a). 

2662 ii, Workman*B finoer 

cmahed by mangle — Pain torongfutty 


attributed by workman to prick from 
thorn .] — Brioson v. Perth Dioce- 
san Trustees (1925), W. A. L. R. 
96.— AU8. 


PART XIV. SECT. 5, SUB-SECT. 4.— 
B. (d). 

tw. Claim unsuccessftd — Origin of 
infection unexplained ,] — Oakes v, Hol- 
UDAY, 11927] N. Z. L. lU 263,— N.Z. 
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SMpping Oo. (1031), 146 L. T. 124 ; Rosen 
V, Quercus H.S. Owners (1932), 146 L. T. 559. 

Add. Annoiaiions : — Gonsd. Simpson v. 
London, Midland & Scottish By. Co., [19311 
A. C. 361. Refd. Stroud v. Bath Gas Light 
& Coke Co. (1927), 137 L. T. 623. 

2600a. Chronic glaucoma.] — A stoker, 

who was ah*eady blind in his left eye, com- 
plained that he had become completely blind. 
He alleged that a foreign body had entered 
his right eye, but at the time of the alleged 
accident he mode no complaint of anything 
having entered his right eye. A doctor, who 
examined him, diagnosed the case as one of 
chronic glaucoma. The county ct. judge 
found that the workman was at all material 
times suffering from chronic glaucoma, & 
that there was no injury by accident arising 
out of or in the course of his employment ; — 
Held : there was evidence to support the 
finding, & no misdirection. — Wars aw a v. 
Watsness (Owners) (1921), 21 B. W. C. C. 
85, C. A. 

2690b. Cataract.] — A foreman elec- 

trician had since the age of seven worn 
spectacles in order to save a permanent 
squint. On Apr. 16, 1920, an ignition tube 
burst, & some particles of dusft & carbon 
struck his right eye. The right side of the 
face was blackened, but after his eye had been 
bathed & particles of carbon washed out, 
he continued at work until Jan. 1928, 
although from time to time the right eye 
became inflamed. In Feb. 1928, cataract 
was diagnosed, in Oct. 1928, the right eye 
was excised. After the operation the work- 
man resumed his work with the same em- 
ployer & earned the same wages. On an 
application for compensation the county ct, 
judge said ho was not satisfied that the 
workman had made out a primd facie case of 
incapacity due to the accident in 1926 <& 
did not call on the employers, but dismissed 
the application with costs. The workman 
appealed on the ground that the award was 
against the weight of evidence : — Held : the 
evidence justified the county ct. judge in 
finding that the incapacity was not due to 
the accident. — Jones v. Pettifer (A. & E.), 
Ltd. (1929), 22 B. W. C. C. 405, 0. A. 

2691. Add. Annoiatio7is : — As to (1) Consd. Johnson 
V. Warren (F.) & Co. (1928), 21 B. W. C. C. 
411. Expid. Church v. Dugdale & Adams, 
Ltd. (1929), 22 B. W. C. C. 444. 

2692. Add. Annotation : — Consd. Simpson v. 

London, Midland & Scottish By. Co., [1931] 
A. C. 351. 

2693. Add. Annotations : — Apld. Stroud v, Bath 
Gas Light & Coke Co. (1927), 137 L. T, 623. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 666. Apld. Edwards v. Ocean Co^ Co. 


(1929), 22 B. W. C. C. 254. Consd. Simpson 
V. London, Midland & Scottish By. Co., 
[1931] A. C. 351. 

2693a. Railway guard travelling as pas- 

senger.] — A railway guard, instructed to 
travel from Glasgow to Gourock in order to 
take charge of a train there, got into an 
empty compartment at Glasgow. On arrival 
of the train at Gourock he was missing, but 
articles belonging to the man were found on 
the seat of the compartment. He was aft^er- 
wards found lying unconscious in a tunnel 
between Glasgow & Gourock at the left side 
of the direction of the train, Sc he died from 
a fractured skull without recovering con- 
sciousness. The compartment at Gourock 
had its left door shut but the window open. 
Upon a claim by his dependants for com- 
pensation, the arbitrator negatived violence 
Sc suicide, & found that the man met his 
death by falling accidentally from the window 
of the compartment, Sc on these facts he con- 
cluded that the accident arose out of & in the 
course of the deceased’s employment Sc 
awarded compensation : — Held : the arbi- 
trator was entitled on the facts found to draw 
the inference that the accident to the deceased 
arose out of as well as in the course of his 
employment. 

Tlie rule to bo deduced from the authorities 
for application to unexplained accident cases 
is that where the evidence establishes that 
in the (course of his employment the workman 
was properly in a place to which some risk 
particular thereto attaches, Sc an accident 
occurs capable of explanation solely by 
reference to that risk, it is legitimate, not- 
withstanding tbe absence of evidence as to 
the inmiediate circumstances of the accident, 
to attribute the ac(;ident to that risk, Sc to 
hold that the accident arose out of the 
employment, but the inference as to the 
origin of the accident may be displaced by 
evidence tending to show that the accident 
was due to some action of tbe workman 
outside the scope of his employment (per 
Cur.). — Simpson v. London, Midland Sc 
Scottish By. Co., [1931] A. C. 351 ; 100 
L. J. P. C. 98 ; 144 L. T. 730 ; 47 T. L. B. 
206 ; 75 Sol. Jo. 165 ; 24 B. W. C. C. 1, 
H. L. 

JnitoUdions : — Apld. Guary r. IMatliew Brown & Co. (1931), 
‘H B. W. (*. C. 2lU ; McCiillum r. Northumbrian Shipping 
(’o. (1931), 116 L. T. 124. Retd. Tlutcblnprs v. Devon 
County Conuoil (1931), 24 B. W. ('. C. 320 ; Bosen r. 
Quei'cus S.S. Owners (1932), 1 16 L. T. .059. 

2697. Add. Annotations : — Expid. Simpson v. 
Ixindon, Midland Sc Scottish By. Co., [1931] 
A. C. 351. Refd. Hutchings v. Devon County 
Council (1931), 24 B. W. C. 0. 320 ; McCullum 
V. Northumbrian Shipping Co. (1931), 146 
L. T. 124 ; Bosen v. Quercus S.S. Owners 
(1932), 146 L. T. 559. 
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B. ( 1 ). 

b i. Workman leaving work to 

relieve nalurt .] - Tho premiaes of a coal 
importer adjoined the (irand Canal 
Docks. Although a considerablo 
nuiutKjr of men were employed on 
these premisea, no lavatory accommo- 
dation was provided. Sc it was 
cuatomary for the cmployoca to j?o 
across a palinpf on t-o a truck ai>oi]t 
three feet wide which passed aloriK 
the edge of the docka & to relievo 
nature cither on the truck, which was 
on the employer ’a premiaes, or at some 


little distance outside the premises at 
steps which led down to the water’s 
edK'e. The dinner hour for the men 
was from 1 to 2 o’clock. One of the 
workmen was told by tbe foreman to 
return to work one day before 2 o’clock 
to do certain work, & he returned as 
ordered. But when he retimiied he 
found that tbe work, which it was 
intended he should do, was not re- 
quired to be done. As it was then 
only a short time b«;fore tbe ordinary 
hour for reaiunliiR work, ho remained 
on the employer’s premises In a shod 
hi the company of some of his fellow- 
workmen. He subsequently went out 
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of the hut, making use of a slang 
expression used by the men when 
retiring to relievo nature. He w’os 
never seen alive again. Several hours 
later his body was found floating in 
the Canal Basin. The cause of death 
was, admittedly, d rooming : — Held : 
there was cvldenc'c from which the 
judge could infer that when tbe work- 
man left the hut he had gone for the 
purpose of relieving nature ; there 
was also evidence that the death of the 
workman was caused by an accident ; 
& that accident arose out of & In the 
course of the employment. — T racey 
V. Kelly, 110291 1. Li. 634.— IR. 
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2702a. fireman on a ship moored 

at Port A, in Brazil went to sleep on deck, a 
practice against which there was no pro- 
hibition. It was a warm, clear night. He 
slept some distance from the side of the ship. 
The lower of the two bars of the rail at the 
very edge of the deck had been removed for 
mooring purposes, leaving a space of about 
three feet between the tipper bar & the deck. 
The workman was found missing in the early 
hours of the morning, & his body v^as found 
in the water on the following afternoon with 
a cut over one eye. No explanation could 
be given as to how he came to fall overboard, 

' On a claim being brought by his dependants, 
the county ct. judge, on the facts proved 
before him, drew the inferences that the 
workman met his death by accident by going 
overboard in some manner unknown, &> that 
that accident arose in the course of the em- 
ployment, but he held that the dependants 
had failed to discharge the burden of proving 
that the accident arose out of the employ- 
ment. He therefore made his award in 
favour of the employers. The dependants 
appealed : — Held : the county ct. judge had 
directed himself correctly in law, & his 
judgment on the facts could not be disturbed. 
Appeal dismissed. — Rosen v, 8.S. 
“ Quercus ” Owners (1932), 14G L. T. 559 ; 
25 B. W. C. C. 5, 0. A. 

2706. Add, Annotations : — Consd. Muscroft v, 
Stewarts & Lloyds (1928), 21 B. W. C. 0. 
274. Expld. Simpson v, London, Midland 
& Scottish Ry. Co., [1931] A. C, .351. Consd. 
Hutcliings V, Devon County Council (1931), 
24 B. W. 0. C. 320 ; Rosen v. Quercus S.S. 
Owncvs (1932), 146 L. T. 559. Held. GiU v. 
Perrott (1928), 21 B. W. C. C. 9. 

2710. Add, Annotation : — Consd. Muscroft v, 
Stewarts & Lloyds (1928), 2 B. W. C. C. 274. 

2710a. — .] — A miner, who was known to 

be suffering from vahmlar disease of the 
heart, returned to work against his doctor’s 
advice. Ills condition was such that he was 
liable to collapse or sudden death at any 
moment. He v/ent down the mine at 
10,30 p.m,, & was alive & well at 3 o’clock. 
At 4 o’clock he was found dead in his stall, 
lying back as though asleep. Tliero was no 
evidence of any fall of roof, & ho had no pick 
in his hand. He was alone at the time of his 
death, tluire was no evidence' of what the 
man was actually doing : — 7] eld : there was 
no evidence that the man’s death was caused 
by any strain at wa»rk, & no evidence that 
death rt'sulted from any injury by accident 
arising out of the employment. — Muscroft 
V, Stewarts & Lloyds, I^td. (192H), 140 
L. T. 64 ; 21 B. W. C. C. 274, C. A. 

AimotalUm Reid. James v. I'artridgc Jones & Jolin Paton, 
Ltd. 26 JL \V. C. O. 1)2. 

2710b. .] — A plasterer’s labourer was 

whitewashing while standing on a plank sup- 
ported by trestles. He suddenly fell dead 
on to the floor. A posi-mortem examination 


showed that he had been suffering from 
advanced disease of the heart. The widow 
claimed compensation. The county ct. judge 
held that there was no evidence of any 
accident. The dependant appealed : — Held : 
it w'as purely a question of fact for the county 
ct. judge & there w^as no misdii*ection. Appeal 
dismissed. — Pogson v, Tunnacijffe (1931), 
24 B. W. C. C. 86, C. A. 

2710c. ,1 — ^A miner was engaged in fiHing a 

tram, & in the course of his work had to reach 
over a tram to get a piece of coal with a pick. 
He reached over the tram, said “ Oh I ” twice, 
& died. The post mortem examination 
showed that he had been suffering from a 
large rupture of the left ventricle of the heart 
which burst & caused his death. The depen- 
dants filed a request for arbn. At the hear- 
ing a fellow- workman gave evidence that 
chipping coal was no heavy work & there w^as 
no unusual strain, while one of the medical 
witnesses said that the workman might just 
as well have died in his bed so far as physical 
condition went. The county ct. judge in his 
award stated that he was unable to find that 
the work contributed to the death, & made 
his award in favour of the employer. The 
dependani s appealed : — Held : as to whether 
the workman’s death was accelerated by the 
work he was doing in any material degieo 
was a question of fact. 'J’he e\ndence sup- 
ported the judge’s decision & there was no 
misdirection. — Davies v, Vipond (John) & 
Co., Ltd. (1932), 146 L. T. 498 ; 25 B. W. 
0. O. 47, 0. A. 

2713. Add. Ayinotniion : — Refd. Ferguson v, Shotts 
Iron Co. (1927), 20 B. W. C. 0. 741. 

2714. Add, Annotation : — Consd. Flanagan v. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 

2720a. Hernia strangulated In fresh employ- 
ment.] — On Feb. 6, 1930, a blacksmith rup- 
tured himself while at work. A doctor 
showed him bow to reduce the hernia & ho 
was able to continue his work without any 
outward sign of incapacity until on May 14, 
1930, he was discharged owing to slackness 
of trade. On June 25 he entered the em- 
ployment of fresh employers as a blacksmith 
& on the same day, wliile lifting a .steel bar 
weighing a hundredweight, strangulated the 
hernia & an immediate operation became 
necessary. J’lie lift was not an abnormal one, 
but was in the ordinary course of a, black- 
smith’s work. He was totally incapacitated 
for sev^n weeks & claimed compensation for 
that period from the previous employer. 
The county ct. judge found that the in- 
capacity caused on June 25 was a direct 
consequence of the accident on Feb. 6. The 
employers appealed ; — Held : it was a 
question of fact for the county ct. judge, & 
there was evidence tn support the finding & 
no misdirection. Appeal dismissed. — Brad- 
shaw V. Richardsons, Westgarth & Co., 
Ltd. (1931), 24 B. W. C. C. 64, C. A. 

Amwtdtion. Hutchinjfs v. Devou Coiiaty CouTicil 

(1931), 24 n. W. C. C. .320. 


PART XIV. SECT. 6, SUB-SECT. 4.— 
B. (j). 

0 1. *1 — Fkrouson V, Shotts 

Iron Oo.. Ltd.. 11927] S. O. 321; 20 
B. W. C. C. 741.— SOOT. 

PART XIV. SECT. 6. SUB-SECT. 4.— 
B. (k). 

d i. .] — Pltf., who was operated 


on for hernia some years previously, 
sutfei'ed a recurrence of the trouble 
while at his work : — field : although. 
If there is an imexpeoted personal 
injury arising from some physlok^cal 
condition set up in the coui'se of the 
work, that may be described as an 
accident even when there is nothing 
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unusual or paiticular which sets it up, 
yet the amis on pltf. In the present 
case of establislilng that his condition 
was the result of a recent hernia had 
not been discharged. — A yuno v. 
Wkllinoton Cori'N., LI 930] N. Z. L, li. 
337.— N.Z. 
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2721. Add, Annotation : — Retd. Simpson v, 

London, Midland & Scottish By. Co., [1931] 
A. C. 361. 

2731a. Death from drinking caustic soda In 
tea.] — A workman was entitled to refresh 
himself with a cup of tea while he was work- 
ing. Near to his place of work there was a 
bucket of caustic soda which was occasionally 
used to wash the walls. On drinking from 
his cup he felt a burning sensation & became 
totally incapacitated from the effects of 
drinking caustic soda. There was no evi- 
dence as to how, or by whom, the caustic soda 
could have been put into the cup. The 
county ct. judge held that the accident did 
not arise out of the employment, & made his 
award for the employer. The workman 
appealed : — Held : on the evidence no 

inference could be drawn that the accident 
arose out of the employment. Appeal dis- 
missed. — Geary r. Mathew Brown & Co., 
Ltd. (1931). 24 B. W. C. C. 210. 

Anriotation : — Conad. Rosen v. Querous S. S. Owners (1032), 
146 L. T. 559. 

2734a. -A miner was about to iiisert 

a fuse in a detonator in the course of his 
duties when the detonator exploded & injured 
him. The sherilt-substitute held that the 
, cause of the explosion was not proved &, 
the workman having discharged any onus 
laid on him by proving that the explosion 
caused the injury, found that the accident 
arose out of the employment made an 
award in his favour. The employeins 
appealed. The Fii'st Division of the Ot. of 
^ssion by a majority affirmed the award. 
The employers appealed to the House of 
Lords : — Held : it followed from the facts 
of the case that the accident arose out of & 
in the course of the employment. — Lochgelt.y 
Iron & Coal Co., Ltd. v, Lindores (1929), 
22 B. W. C. C. 376, H. L. 

2735a. Seaman stooping in course of duty- 
Burst blood-vessel.] — The chief officer of a 
vessel, fifty-eight years old, while on duty 
on the bridge, stooped to get some string out 
of a cupboard in the course of his duty & 
then stated to the captain that he felt queer, 
sat down, & later fell unconscious on the 
bridge. He recovered consciousness in five 
minutes, but died about eight hours after- 
wards. There was no inquest or post 
mortem. At the hearing of a claim by the 
widow the doctors on both sides agreed that 
he died very probably from cerebral 
hsemorrhage. His own doctor, who had 
attended him for twenty -five years, said 
he was a healthy man, there was no 
evidence of anything wrong with his heart. 
The county ct. judge found that the cause of 
death was the breaking of some blood- 


vessel due to the stooping which caused the 
fall which subsequently led to the death, 
but held that he would not be justified in 
making an award for the dependant. The 
dependant appealed : — Held : on the finding 
that death was duo to the stooping, it fol- 
lowed that death resulted from injury by 
accident ai'ising out of the employment. — 
Horb V, Generai, Steam Navigation Co. 
(1929), 22 B. W. C. C. 100. 0. A. 

2737a. Fumigation of ship with sulphur — 

Gastritis from fumes.] — At 6 p.m. on July 30, 
1930, a ship was fumigated with sulphur, all 
hatches being battened down. All hatches 
were opened at 2 a.m. on July 31, & at 8 a.m. 
a body of workmen came on board to remove 
gear. Among them was a man in good 
health & forty-six years old, who worked at 
a winch about two feet from one of the 
hatches & nearer to the fumes than any other 
of tlie workmen. The fumes from the sulphur 
were coming up the hatches at that time but 
were not bad. At midday the workman felt 
very ill complained that it was due to the 
fumes. He vomited during the dinner hour, 
but worked in the afternoon on another ship. 
He worked on off feeling very iU until 
Aug. 8, when he was sent to hospital suffering 
from gastritis. None of his fellow- workmen 
appeared to suffer from the sulphur fumes. 
At the subsequent arbitration the county ct. 
judge found, in accordance with medical 
evidence, that the illness was due to the 
fumes & also that the occurrence was an 
accident. He therefore made his award in 
favour of the workman. The employers 
appealed : — Held : there was evidence on 
which the judge could find that there had 
been personal injury by accident within the 
Act & there was no misdirection. Appeal 
dismissed. — Bradley v, London & North 
Eastern By. Co. (1931), 145 L. T. 30; 24 
B. W. C. C. 41, C. A. 

2737b. Farm bailiff hiring employer’s horses.] 

— A farm bailiff hired horses from his em- 
ployer for the purpose of moving his furniture 
to tlxe residence appointed for him. The 
workman unbridled one of the horses in 
order to use the straps to tie up his furniture, 
but the horse took fright, knocked him down, 
& kiUod him. The county ct. judge found 
as a fact that the accident arose out of the 
employment & made an award in favour of 
the widow. The employer appealed : — 
Held : the question was one of fact for the 
comity ct. judge. There was evidence to 
support the finding & no misdirection. 
Appeal dismissed. Jackson v. Frost tl930), 
23 B. W. C. C. 347, 0. A. 

2742. Add, Annotation : — Refd. Smith v, Wemyss 
Coal Co. (1927), 21 B. W. C. C. 483. 


PART XIV. SECT. 6, SUB-SECT. 4.— 
B. (m). 

h i. No evidence how eweideni 

occurred — Deceased killed by railway 
wagons at place of work,] — Deceased, 
who was employed by deft. co. to 
sweep up the coal dropplofi: on the 
wharf alongside one of its ships which 
was discharglngv was discovered some 
short dlstanwi away from the scene of 
his work lammed between two railway 
wagons & fatally Injured, it being Im- 
possible to say how he got Into the 
position In which he was found : — 
Held : there being evidence that 
deceased was seen at his work shortly 


before the accident, a presumption 
arose that he continued in the course 
of his employment. — Archibald v. 
Union Steamship Co. op New 
Zealand, 11930] N. Z. L. K. 179.— 
N.Z. 

h ii. Hheumatic fever — Working 

in damp room.] — Appet. worked for 
throe months in a damp room. She 
was in good health when she com- 
menced to work thei*e, but contracted 
I'heumatic fever as a result of exposure 
to the deunp conditions : — Heid : slio 
had suffered injury by aeddont. — 
Ktan V. Newsome (1929), W. A. L. R. 
69.— AUS. 


PART XIV. SECT. 6, SUB-SECT. 6. —A. 

2740 iJi. Onus of proof on workman ,] — 
WiiHON V, W. \V(NN & CJo., Ltd. 
(1928). 28 S. R. N. S. W. 470; 45 
N. S. W. W. N. 145.— AUS. 

PART XIV. SECT. 6. SUB-SECT. 6.— 
B. (b). 

tx. Worlcman on railway I rack .] — 
Of ra tributary ncgligcuco on the part 
of the employee does not exonerate 
the employer from liability to com- 
pensate the employee If the accident 
could have been avoided by deft, by 
the exercise of ordinary care Sc 
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2747. Add. Annoiaiion : — Refd. Wood v. Garscube 
OolHery Co. (]927), 20 B. W. 0. O. 837. 

2757. Add, Annotation ; — Retd. Wood v, Garscube 
CoUiery Co. (1927), 20 B. W. C. C. 837. 

2759. Add, Annotations : — As to (2) Consd. Hutch- 
ings V, Devon County Council (1931), 24 

B. W. C. 0. 320. Refd. Gilmour v, Garrallan 
Coal Co. (1926), 19 B. W. C. O. 683. 

2766. Add, Annotation : — As to (2) Consd. Young v. 

Keeble (1928), 21 B. W. C. C. 294. 

2768. A dd. Annotation : — Apld. Thorpe v, Sadler, 
Sadler r. Thorpe (1927), 20 B. W. C. C. 488. 

276Sa. .] — workman was struck on the 

elbow while passing through a swing door. 
He suffered great pain & bad to see a doctor. 
At the end of a week symptoms of osteo- 
myelitis showed themselves. The arm 
gradually grew worse & was finally amputated. 
The coimty ct. judge held the incapacity 
was due to the accident : — Held : there was 
evidence to support the finding, & no mis- 
direction.-r-ViNCB v, Abel & Imray (1928), 
21 B. W. C. C. 161, C. A. 

2768h. .] — ^Bradshaw v , Kichardsons, 

Wbstgarth & Co., Ltd., No. 2720a, ante. 

2768c. *.] — ^A quairyman, aged thirty-seven 

& in good health, was worliig a pneumatic 
drill on a ledge when the drill jumped causing 
him to fall six feet off the ledge & then to 
roll down a slope of twenty feet to the 
bottom of the quarry. Although bruised on 
the legs he resumed work, but the foreman 
gave him a lighter job for the rest of the day. 
After work he bicycled 2h miles home & slept 
well, but it was noticed that he was not his 
usual self. On his return to work the next 
morning the foreman took care not to put 
him to work on too high a spot. After a 
while he was missed & was found dead in a 
shallow stream eighty yards from his work 
to which he had probably gone to relieve 
nature. The medical witnesses agreed that 
he had not drowned but had died from shock. 
The county ct. judge held that there was no 
break in the chain of causation between the 
accident & death, & that falling into the 
stream did not amount to a novus actns 
inierveniens. He therefore made his award 
in favour of the widow of the deceased work- 
man. The employers appealed : — Held : it 
was a question of fact for the county ct. 
judge, & there was evidence to support the 
finding & no misdirection. — Hutchings v. 
Devon County Council (1931), 24 B. W. 

C. C. 320, C. A. 

2783. Add, Annotation : — ^Apld. Gilmour v, Gar- 
rallan Goal Co. (1920), 19 B. W. C, C. 683. 

2787. Add, Annotations : — Consd. Lewis v. Guest, 
Keen dc Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawsliay (1927), 
90 L. J. K. B. 664. Apprvd. Birch Bros., 
Ltd. V, Brown, [1931] A. C. 606. 

2790. Add. Annotations : — Consd. Evans v, Gilbic 
(1920), 96 L. J. K. B. 117; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. C. C. 430 ; 
Williams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722 ; Stevens v, Birmingham 

diligence. 'Where, therefore, the find- 
ing of the oomr. was that the workman 
was passing along a railway track 
contrary to the nuos framed by deft. 

00 ., & was run over by an engine which 
was going faster than the prescribed 


Oorph. (1929), 22 B. W. 0. 0. 311 ; Wilsons 
& Clyde Coal Co. v. Burrows (1929), 141 
L. T, 694 ; Bitch Bros., Ltd. v. Brown, 
[1931] A. C. 606. Refd. Wilsons & Clyde 
Coal Co. V. Burrows (1929), 22 B. W. C. C. 
430. 

2793. Add. Annotations : — Refd. Stevens v, Bir- 
mingham Coipn. (1920), 22 B. W. C. 0. 311 ; 
Birch Bros., Ltd. v. Brown. [1931] A. 0. 606. 

2795. Add. Annotation : — Refd. Gilmom' v. Gar- 
rallan Coal Co. (1926), 19 B. W. C. 0. 683. 

2797. Add. Annotation: — ^Expld. Hutchings v. 
Devon County Council (1931), 24 B. W. C. C. 
320. 

2709. Add. Annotations : — Consd. Wendn v. United 
National CoUieries (1926), 20 B. W. C. C. 160. 
Refd. Bradshaw v. Richardsons, Westgarth 
& Co. (1931), 24 B. W. C. C. 64. 

2803. Add. Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. Dlstd. Ruddy v. L. M. &; 
S. Ry. (1929), 22 B. W. C. C. 138. Consd. 
Birch Bros. v. Brown, [1930] 2 K. B. 225. 
Refd. Williams v. Cwmaman C)oal Co. (1927), 
20 B. W. C. C. 476 ; Lyon v. Taylor Bros. 
(1928), 21 B. W. C. C. 415; White v. 
London & North-Eastern Ry. Co. (1929), 22 

B. W. C. C. 613. 

2811. Add. Annotation : — Refd. Fyfe v. Fife Coal 
Co. (1926), 20 B. W. C. C. 548. 

2811a. -.] — Where an award was made 

terminating weekly paymtmts, on the grounds 
that refusal to undergo certain treatment was 
. unreasonable, & that the onm lay on the 
workman to pi'ove that the proposed opera- 
tion would not have cured him & that he was 
reasonable in refusing the operation : — Held : 
the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment. — I ndia Rubber, 
Gutta Percha & 7'elegraph Works ('o., 
Ltd. V. Chapman (1920), 20 B. W. C. C. 184, 

C. A. 

2815. Add. Annotation : — Refd. Cauldon Potteries 
V. Johnson (1926), 20 B. W. C. C. 42. 

2822a. Whether refusal unreasonable.]— The 

question whether the refusal of a workman 
to undergo treatment is reasonable or un- 
reasonable, is one of fact. — Fyfe v. Fife 
Coal Co., Ltd. (1927), 138 L. T. 65; 20 
B. W. C. C. 548, H. L. 

2823a. .] — A workman strained the 

muscles of his back in the course of his 
employment & received compensation for 
five months. He also suffered from septic 
teeth. Acting on their doctor’s certificate 
his employers stopped compensation & the 
workman fil^d a request for ai'bn. The 
employers answered that, if the workman was 
still incapacitated, the incapacity was due 
to natur^ causes. The workman’s doctor 
had advised him to have his teeth out, as 
their condition retarded his recovery, but 
he had refused to have this done, & at the 
hearing the county ct. judge was advised by 

PART XIV. SECT. 6. SUB-SECT. 1. 

By* PossdbilUv of future injury — 
Whether court may consider. \ — Samson 
w. William Baiud & Co., [1920J S. C. 
(Ct. of Soss.) 21.— SCOT. 


Bpeod ; — Held : tbo accident was not 
directly attributable to the wilful 
disobedience of the workman within 
Workmen's Compensation Act, 1923, 
8. 3 (1) (t) (ii). — URMiLA Dasi V. Tata 
Iron Oo.(1928),I. L. R. 8 Pat. 24.— IND. 
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the medical assessor that the condition of the 
teeth had perpetuated the injury. The county 
ct. judge found that the workman had acted 
um’easonably in not having his teeth removed, 
as by that means ho would probably hav^e 
fully recovcrt.»d by the time that the employers 
had stopped compensation, lie found ** that 
appet. had failed to prove that Ida con- 
tinued incapacity was due solely to the 
accident.** He made an award of a penny 
a week, allowing the workman the costs of 
the arbn. The workman appealed from the 
award of a penny a week, & the employers 
cross-appealed on the question of costs : — 
Held : the county ct. judge was justified in 
awarding only a penny a week, because he 
found that he could not otherwise assess the 
quantum of incapacity due to the accident 
so long as tlie ofiect of the septic teeth 
remained, also the award as to costs could not 
be disturbed because he had found that 
there was some incai>acity due to the accident. 
— Ruddy v. London, Midland ifc Scoitish 
Ry. (1929), 22 B. W. C. C. 138, C. A. 

Annotafiom : — FoUd. WaHs, Watts & Co. r. Hole (1930), 23 

B. W. C. C. 119. Reid. Sedgwick v, Loecls Forgo Co. 

(1930), 23 B. W. C. C. 144. 

2831. Add- A7inoiatioH8 : — Gonsd. Church v. Dugdale 
& Adams, Ltd. (1929), 22 B. W. C. C. 414 ; 
Dixon V. Sutton Heath & I^ea Green Colliery, 
Ltd. (1929), 22 B. W. C. C. 521. Refd. John- 
son r. Warren (F.) A Co. (1928), 21 B. W. O. C. 
411. 

2831a. -,] — A miner received an injury to the 

spine, which caused paralysis of the lower 
part of the body. An operation was un- 
successful, & the injury was classed as 
incurable. The miner was taken to his home 
& suffered great pain. He committed suicide 
by cutting his femoral artery, & left a letter 
addressed to his wife explaining his act. 
The county ct. judge held the man was not 
insane when he committed suicide, death 
had not resulted from the injury : — Held : it 
was a question of fact, as to which there was 
evidence to support the finding, & there w^as 
no misdirection. — Bevan v- Lancasters 
Steam Coal Collieries (1927), 20 B. W. 
0. C. 241, C. A. 

Anruitalion : — Consd. Church v, Dugdale & Adams, Ltd. 

(1929), 22 B. W. O. C. 444. 

2833. Add, Aiinoiatioyis : — As to (2) Refd. Bevan v. 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. C. 241. Generally y Consd. Johnson 
V. Warren (F.) & Co. (1928), 21 B. W. C. C. 
411 ; Church v, Dugdale & Adams, Ltd. 
(1029), 22 B. W, C. C, 444 ; Dixon v. Sutton 
Heath &. Lea Green Colliery, Ltd. (1929), 22 
B. W. C. C. 521. 

2836. Add, Annoiatio7i : — Refd. Johnson r. Warren 
(F.) & Co. (1928), 21 B. W. C. C. 411. 

2836a. — — .] — ^A workman while leading a horse 
w^as badly injured by the animal falling on 
him. He did no work for two years, & then 
committed suicide. He had received medical 
attention throughout the two years. On 
a claim made by the widow for compensation, 
the county ct. judge found that the workman 
was not insane when he committed suicide, 
A that death did not result from the injury, 
A matle an award in favour of the employers. 
The widow appealed : — Held : there was 
evidence to sujrport the finding of fact & no 
misdirection. — Johnson v. Warren (F.) A Co. 
(1928), 21 B. W. C. C. 411, C. A. 


AnnoteUions : — Retd. Churoh v. Dugdale A Adams. Ltd. 
(1029), 22 B. W. C. O. 444 ; Dixon v, Sutton Heath & 
Lea Green Colliery, Ltd. (1929), 22 B. W. C. O. 621. 

2836b. .] — A baker suffered from dermatitis, 

which was pronounced incurable. He 
became depressed A, it was said, had de- 
lusions, one of which was that, by receiving 
weekly compensation, he was robbing his 
employers. Six months after being certified 
as snfiering from dermatitis, he committed 
suicide. On a claim for compensation by his 
widow, as dependant, the county ct. judge 
made an award in favour of the employers 
on the ground tliat death was not due to 
causes directly attributable to the accident : 
— Held : the award of the county ct. judge 
amounted to a finding of fact that there was 
no insanity. The finding was supported by 
the evidence, A there was no misdirection. — 
Church v, Dugdale A Adams, Ltd. (1929), 

22 B. W. C. C. 444, C. A. 

Annotations : — Consd. Bradshaw r. BlckorstalTe Collieries 
(19314, 24 B. W. C. C. 461. Refd. Dixon v, Sutton Heath 
& Lea Green CoUiery. Ltd. (No. 2) (1930), 23 B. W. C. C. 
135. 

2836c. -.] — A miner was certified in Jan. 1026, 

as suffering from minor’s nystagmus. He 
had been a cheerful man before the onset of 
the disease, but gradually becamf3 depressed 
A ultimately showed signs of marked nervous 
A mental derangement. He walked un- 
stc‘.a.dily A failed to recognise his friends. 
On the evening of Oct. 12, 1928, he attended 
on the certifying surgeon A was afterwards 
put on a tram, his home being not far from 
the tram terminus. A friend found him at 
a spot about 400 yards from the tram 
terminus A about 400 yards from his home, 
crawling on his hands A knees. The friend 
led him to a fence which led to his house. 
His body was subsequently found in a canal 
miles from where his friend had left him. 
The widow claimed compensation on the 
gi‘ounds that her husband committed suicide, 
that he committed suicide while he was 
insane, A that the insanity was a direct 
effect of the nystagmus. The county ct. 
judge made an award in her favour, in which 
he said, “I do not say he was insane, but 
that the suicide was due to mental derange- 
ment.** The employers appealed : — Held : 
there was evidence to support the findings 
A no misdirection.— Dixon v. Sutton Heath 
A Lea Green Colliery, Ltd, (No. 2) (1030), 

23 B. W. C. C. 135, C. A. 

AnnMotion Consd. Bradshaw r. Bi<*korHtafTt* 

(1931), 24 B. W. C. C. 461. 

2836(1. .] — A miner was certified on Jan. 12, 

1931, to be suffering from nystagmus. He 
complained of pains in the head A had been 
depressed for several months. On Feb. 21, 
1931, ho was found dead, having couuriitted 
suicide by cutting his tlu*oat. His depen- 
dants made a claim for compensation. The 
coimty ct. judge, who sat with a medical 
assessor, found that the depression was due 
to the nystagnms A that the suicide was due 
to the depression, but hold that there was no 
evidence of insanity which would entitle him 
to attribute the suicide to the accident. He 
therefore made his award in favour of the 
employer. The dependants appealed : — 
Held : the evidence supported the findings, 
A there was no misdirection. — Bradshaw v. 
Biokbrstafpb Collieries (1931), 24 B, W. 
C. C. 451, O. A. 


38 



Vcd. XXZIV.~Ha8ter and Sermt Cases 2839— 2900a. 


2889* Add* Annotation : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Orawshay (1927), 
00 L. L K. B. 664, 

284i0. Add* Annotation : — Refd. Lewis v* Guest* 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v* Orawshay (1927), 
96 L. J. K. B. 664, 

2849a. Error in entry — Verbal notice 

correctly given.]— The workman, a miner, 
met with an accident arising out of & in the 
course of his employment with applts. ,He 
went into his employers* ambulance room k> 
received treatment. An entry was made in 
the accident book describing his injury as an 
injury to the left knee. The injury was in 
fact to the right knee, & the workman subse- 
quently developed tubercular trouble in his 
right knee. In answer to a claim for com- 
pensation, the employers relied on the entry 
in the accident book & said that they had 
had no notice of the injury to the right knee, 
in accordance with Workmen’s Compensation 
Act, 1925' (c. 84), s. 14. The county ct. 
judge found on the evidence that the work- 
man’s right knee was in fact injured by the 
accident & that the entry in the accident 
book was an error. He also held that the 
entry in the accident book referred to the 
accident & that notice of the accident was 
given orally by the workman in the 
ambulance room, that that notice com- 
plied with sect. 14 (2) ; that the incorrect 
entry was no bar to the claim for com- 
pensation, & that the employers were not 
prejudiced, & he made an award in favour 
of the w'orkman ; — Held : the employers 
were not prejudiced by the incorrect entry 
in the accident book, as notice of the accident 
had been properly given to them in com- 
pliance with sect. 14. Therefore the award 
of the county ct. judge must be aflirmed. — 
Crouch v. Appijeby liiON Co., Ltd. (1930), 
143 L. T. 264 ; 23 B. W. C. C. 69, C. A. 

2849b. Contents — AH injuries need not be specified.] 
— The mere fiud t hat notice has to be given 
does not imply that all injuries must be 
specified. 

A workman gave notice of an accident, 
in which ho complained of injury to his ribs, 
& his employers paid him compensation. 
He returned t/O work after two months. He 
then bc3gan to suffer witli his hip, eventually 
had to cease work on that account. His 
employers resisted a second claim for com- 
pensation, on the ground tliat no injury to the 
hip was specified in the notice of the accident. 
The county ct. judge found that the injury 
to the hip was due to the original accident, 
that the employers had not been prejudiced 
by any failure to mention the hip in the notice 
of accident, as they had paid compensation 
to the workman aft/€»r an examination by their 
own doctor : — Held : there was evidence to 
support the findings, & no misdirection. — 
Wiles v* Ellerman’s Wilson Link Q928), 
21 B. W. 0. C. 194, C. A. 

2855. Add, Annotation : — Consd. Evans v, Pen- 
Maen-Mawr ^ Welsh Granite Co. Uosi), 24 
B. W. C. C. 443. 

2856. Add, Annotation : — Consd. Evans v, Pen- 


Moen-Mawr & Welsh Granite Co. (1931), 24 
B. W. C. C. 443. 

2856a. .] — A workman cut his 

finger slightly. He continued at work for 
about a month, when his thumb became 
swollen he had to go to the infirmary, 
where a week later he died of blood-poisoning. 
Notice of the accident was not given to the 
employers until a month after the workman’s 
death. The county ct. judge found that 
notice of the accident had not been given as 
soon as practicable, & that the employers 
were prejudiced by the want of notice : — 
Held : it was a question of fact, as to which 
there was evidence to support the finding. — 
Evans v, Simpson (James) & Son (1926), 19 
B. W. C. C. 407, C. A. 

2856b. ,]— On Jan. 31, 1927, a 

workman suffered an accident to his right 
thumb. He left work as a result of the 
accident, & a week later, on Feb. 7, notice 
of the accident was given to the employers 
on his b(ihalf. The county ct. judge found 
tliat the notice was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defence by such want of 
notice : — Held : there was evidence to sup- 
port the findings, & no misilirection. — Hinks 
V. Riscok (James) & Sons (1927), 96 L. J. 
K. B. 1068 ; 20 B. W. 0. C. 558. 0. A. 

2857. Add, Annotation : — Held. Evans v, Pen- 
Maen-Mawr & Welsh Granite Co. (1931), 24 

B. W. C. 0. 443. 

2885a. .] — Gill v, Perrott, No. 2668a, 

ante, 

2887. Add, Annotation : — ^Refd. White v. Leicester- 
shire Colliery & Pipe Co. (1931), 24 B. W. 

C. C. 128. 

2B90a. .J — When notice of an accident 

has not been given as soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge w’hether the employer 
is or is not prejudiced in his defence by the 
want of such notice, & if there was evidence 
upon which the judge could so decide, 
the ct. will not interfere. — Derry v. Great 
Western Ry. Co. (1926), 19 B. W. C. C. 
405, C. A. 

2890b. .] — Evans v, Simpson (James) 

^ Son, No. 2856a, ante, 

2890c. .] — Hinks v, Riscob (James) & 

Sons, No. 2856b, ante, 

2890d. — — .] — Fletcher v, Sinclair Iron 

Co., Ltd., No. 2668b, ante, 

2900a. Opportunity to examine workman 

lost.] — On Nov. 29, 1929, applt. suffered 
.some hurt to his right arm while in the 
employment of resps., but with assistance 
woiked till the end of the shift. He went 
home & lay on a sofa, which he was unable 
to leave until he was removed to hospital on 
Dec. 0, 1929. He remained in liospital until 
May, 1930, where lie was operated on nine 
times & became totally incapac lifted. On 
July 31, 1980, he filed a request for ai*bn. 
Iiroceedtngs claiming compensation under 
Workmen’s Compensation Act, 1925. The 
stepfather & mother of applt. said that 
whilst he lay on ihe sofa he was not in 


PART XIV. SECT. 7, SUB-SECT. 1. — ooourred on Jan. 16 '.-—Held : a notice v , Kashinath Ohimaji (1927), I. L. R. 

C. ^ven on Jan. 22 was suffloient. — 62 Bom. 46. — IND. 

2850 li. An accident Great Indian Peninsular Ry. Oo, 
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complete possession of his mental faculties, 
but the panel doctor gave evidence that 
his mentJdity was not affected until the 
third or fourth day & his temperature was 
normal. The question was raised whether 
before the accident the applt. suffered 
&om ostco-myelitis or whether the osteo- 
myelitis had developed after the injury 
at the seat of the injury. No notice of 
the injury was given to the resps. until 
Mar. 1930 ; — Held : (1) the only conclusion 
on the evidence was that resps. were pre- 
judiced in their defence by the delay in giving 
notice of the injury, as they were deprived 
of the opportunity of obtaining medical 
evidence as to applt. ’s condition during the 
first three days of his illness upon the issue 
whether there had been pre-accident osteo- 
myelitis, & it was irrelevant to consider 
whether the employers would have been 
lihely to take advantage of the opportunity 
or not ; (2) the failure to give notice earlier 
was not occasioned by reasonable cause. 
Applt., therefore, having failed to give notice 
of the accident as soon as practicable after 
the happening thereof within sect. 14 (1) of 
the Act, was not excused from such failure 
on either of those two grounds, within the 
meaning of clause (a) of the proviso to that 
sub-section. — White v, Leicestershire Col- 
liery Su Pipe Co. (1932), 101 L. J. K. B. 
017; 147 L. T. 303; 25 B. W. C. C. 189, 
H. L. 

2912a. & failure to hear counsel.]— An 

agreement made between an injiired work- 
man & employers was embodied in an award 
given by a county ct. judge in 1929. By 
this agreement the employers agreed to pay 
a certain sum weekly to the workman on the 
basis of partial incapacity. In 1930 the 
employers applied for a review of the weekly 
payments before another county ct. judge, 
who sat with a medical assessor.. At this 
hearing the judge at an early stage in the 
case expressed the view that the material 
question for him to decide was the present 
condition of the workman, & tliat he was not 
concerned with the condition in 1929. 
Counsel for the workman took no objection 
to this expression of opinion, & did not 
attempt to tender evidence as to the work- 
man’s previous condition. The judge then 
suggested that the workman should be 
examined by the medical assessor, which was 
done, neither counsel offering any objection. 
On receiving the report of the assessor the 
judge immediately proceeded to make an 
award ending the compensation on the 
ground that the workman had entirely 
recovered, without first calling on counsel to 
address him. No objection was taken by 
counsel for the workman, nor did he ask for 
an opportunity to address the ct. The work- 
man appealed on the grounds (a) that the 
judge h^ refused to hear evidence as to the 
workman’s condition in 1929, & (b) that he 
had given no opportunity for counsel to 
address him on behalf of the workman before 
making his award : — Held : counsel for the 
workman, having by his silence allowed the 
judge to tliink that he acquiesced in the 
nrianner in which the trial was being con- 
ducted, could not now raise objections which 
could, & should, have been raised in the ct. 
below.— Navy, Army & Air Force Insti- 


tutes V. Lindsey (1930), 23 B. W. O. C. 
172, 0. A. 

2017« Add* Annoiaiions : — As fo (1) Consd, Piper 
V. De’ath Bros. (1929), 22 B. W. 0. O, 78. 
Refd. White v. Leioest^hire Colliery & Pipe 
Co. (1981), 24 B. W. C. 0. 128. 

2918. Add* Annotation: — Consd. Evans v. Pen- 
Maen-Mawr & Welsh Granite Co. (1931), 24 
B. W. C. C. 443. 

2921. Add* Annotations: — Refd. Drewitt v* 

Britannic Assce. (1927), 137 L, T. 611 ; 

• Soyer v* Johnson, Matthey (1027), 90 L. J. 

K. B* 1011 . 

2926. Add. Annotation : — Refd. Brown v. Aveling 
& Porter (1929), 22 B. W. C. C. 166. 

2925a. Erroneous entry in accident book as 

to limb injured — ^Verbal notice correctly given.] 

— Crouch v, Appleby Iron Co., Ltd., No. 
2849a, ante. 

2930. Add, Annotations: — Consd. Drewitt v, 
Britannic Assce. (1927), 137 L. T. 611; 

Soyer v* Johnson, Matthey (1927), 96 L. J. 

K. B. 1011. Apld. Brown v* Aveling dc 

Porter (1929), 22 B. W. C. C. 106. Consd. 
Halsey v, Erith Oil Works (1030), 28 
B. W. C. C. 1 ; Sharrod v, Warwickshire Coal 
Co. (1929), 22 B. W. C. C. 599. Refd. Shotts 

Iron Co. V. Fordyce, [1930] A. C. 603 ; 

Templeton v. Coupe <fc Sons, I-itd. (1932), 140 

L. T. 618. 

2939. Add, Annotations : — Consd. Sharrod v, War- 
wickshire Coal Co. (1929), 22 B. W. C. C. 699. 
Refd. Evans v, Pen-Maen-Mawr & Welsh 
Granite Co. (1931), 24 B. W. C. C. 443. 

2941a. .] — In Jan. 1925, a miner was 

struck in his right eye by a piece of coal. 
He never went off work, but from the first 
suffered pain in the eye which increased. A 
year after the accident a white patch 
appeared on the eye. In Apr. 1028, he was 
run over by an omnibus & prevented by tha<t 
accident from working. Ho then began to 
go blind in the right eye. In Sept. 1928, he 
first gave notice to his employers of the 
accident to his eye in 1925, & subsequently 
claimed compensation. At the hearing 
medical evidence was given to the effect 
that the condition of the eye was consistent 
with the blow it received in 1925. The 
county ct. judge said in his award, that he 
was satisfied that the blindness was caused 
by the blow received in 1925, but that the 
workman never thought that the injury was 
in any way serious. He therefore held that, 
in those circumstances, there was reasonable 
cause for giving no notice of the accident 
until Sept. 1928. The employers appealed : 
— Held : there was misdirection ; on the 
evidence the injury was serious to the man’s 
knowledge from the first, & the workman 
had shown no reasonable cause for failing 
to give notice of the accident at the time it 
occurred. — Sharrod v, Warwickshire Coal 
Co., Ltd. (1929), 22 B. W. C. C. 699, C. A. 

2947. Add, Annotation : — Consd. Sharrod v. War- 
wickshire Coal Co. (1929), 22 B. W. C. C. 699. 

2948a. .] — ^A quarryman, while lifting a 

granite block on Nov. 13, 1930, cracked one 
of his fingers which bled. He did not visit 
his employer’s doctor who was stationed at 
the quarry to attend to injuries, but tied up 
the finger & continued at work. Ho worked 
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on Nov. 14 although in pain. On Nov. 15, a 
Saturday, he stayed at home & put a poultice 
on it. On Monday, Nov. 17, the finger was 
so swollen that he sent for his panel doctor 
who diagnosed septic poisoning Sc treated him 
accordingly. It was not disputed that the 
treatment prescribed by the panel doctor 
from Nov. 17 onwards was correct. The 
doctor asked the workman on Nov, 17 
whether he had reported the accident & the 
workman replied that he had not. Notice 
of the accident did not reach the employer 
until Dec. 1 through the workman’s friendly 
society. The employer contended that notice 
of the accident had not been given in accord- 
ance with the requirements of the Act, but 
the county ct. judge found as facts that 
Nov. 17 was the fh.’st practicable date on 
which notice could have been given as that 
was the first date on which the workman 
knew his finger was septic Sc did not until 
then realise he had received an injury for 
which he would be entitled to claim com- 
pensation. He further found that the 
employer was not prejudiced by want of 
notice after that date. He accordingly made 
his award in favour of the workman. The 
employer appealed : — Held : thei'e was 
evidence to support the findings Sc no 
misdirection. Appeal dismissed. — Evans v, 
Pen-Maen-Mawh Sc Wklsh Granite Co., 
Ltx). (1931), 21 B. W. 0. 0. 443, C. A. 

2949a. .] —Wiles v. Ellerman’s Wil- 

son Line, No. 2849b, ante. 

2951a. .] — White v. Leicestershire 

Colliery Sc Pipe Co., I/td. (1932), 101 L. J. 
K. B. 617 ; 147 L. T. 303 ; 25 B. W. C. C. 
189, H. L. 

2954. Add. Annotations : — As to (3) Apld. Dobson 
Steam Fishing Co. v. Lewis (1929), 22 B. W. 
C. C. 419. Generally., Refd. Hayter v. 
Southern Railway, [1931] 2 K. B. 274; 
Winfield v. London Midland Sc Scottish Ry. 
Co., [1931] 2 K. B. 284. 

2956. A dd. Annotations ; — Consd. Telephone Manu- 
facturing Co. V. Abel (1928), 21 B. W. C. C. 
289. Apld. Dobson Steam Fishing Co. v. 
Lewis (1929), 22 B. W. C. C. 419. Refd. 
Hayter v. Southern Railway, [1931] 2 K. B. 

i 274 ; Winfield v. liondun, Midland Sc Scottish 
Ry. Co. (1931), 145 L. T. 242. 

2958. Add. Annotation : — As to (2) Consd. Tele- 
phone Manufactuiing Co* v. Abel (1928), 21 
B. W. C. C. 289. 

2968a. .] — ^An injured workman was 

treated in hospital by a consultant of the 
hospital. She returned to work, but ceased 
work again owing to the injury. She w^as 
then requested by her employers to submit 
to an examination by the same consultant 


acting as their medical adviser. She refused, 
on the ground that he would be a necessary 
witness on her behalf in any arbn. pro- 
ceedings. The employers applied for sus- 
pension of weekly payments until the 
examination had taken place. The county 
ct. judge granted the application, on the 
ground that the reason given for the refusal 
was itself unreasonable ; — Held : to find that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at which she had been 
treated, was not suiEficient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman. 
Sc (2) whether the woman’s case, if it w^ent 
to arbn., would be imperilled by reference 
to this particular consultant. — Telephone 
Manufacturing Co., Ltd. v. Abel (1928), 
21 B. W. C. C. 289, C. A. ; subsequent pro- 
ceedings (1929), 22 B. W. C. 0. 84, C. A. 

2968b. Reasonableness of refusal.] — An 

injured \y^orkman was treated in hospital 
by a consultant of the hospital . She returne d 
to work, but ceased work again owing to the 
injury. She was then requested by her 
erni)loyei*s under Workmen’s Compensation 
Act, 1925 (c. 84), s. 18, to submit to an 
examination by the same consultant acting 
as their medical adviser. Slue refused on 
the gi'ound that he would be a necessary 
wit ness on lier behalf in any arbn. proceedings. 
On an appln. by the employers under sect. 18 
to suspend the weekly payments, the county 
ct. judge held that her refusal was um*eason- 
able & gi'anted the appln. On appeal the 
case was remitted for fiuthcr inquiry to 
ascertain (a) whether this consultant was the 
exclusive adviser of the workman, {b) whether 
the w^orkman’s case, if it went to arbn., 
would be imperilled in any way by reference 
to this particular consultant, Sc (c) whether 
the employers’ request that the workman 
should be examined by this consultant was 
reasonable. The county ct. judge found in 
favour of the employers on ail points. The 
workman appealed : — Held : on the evidence 
the workman Wcis rtia-sonable in refusing t-o 
submit to examination by this consultant 
at the instance of the employer, Sc the county 
ct. judge’s findings could not be supported. — 
Telephone Manufacturing Co., Ltd. v. 
Abel (No. 2) (1929), 22 B. W. 0. C. 84, C. A. 

2970a. Voluntary payments under agreement — 
Employer’s right to examination.] — Where a 
workman & employers come to an agreement 
whereby voluntary payments are in future 
, to be made to the workman, in lieu of pay- 
ments under an order of ttie ct., the em- 


PART XIV. SECT. 1, SUB-SECT. 4. 

— A. 

■b. Application for reference to 
medical referee — Where justified ..} — 
Held : an arbitrator la entitled to 
refuse to allow a reference only whore 
there la some exceptional difflcxilty or 
other aufRcient reason referable to the 
particular case ; an arbitrator, who 
had, on the ground of the diversity of 
general medical opinion as to the 
nature & curability of miner’s 
nystagmus, refused to allow the 
question whether a workman had 
recovered from minor's nystagmus to 
be referred to a modioal referee Sc 


had allowed a proof, had misdirected 
himself with regard to the meaning 
of sect. 19 (2), Sc his refusal was not 
justified. — M’Guickix v. Aduie & 
Sons’ Collieries, Ltd., [1931] S. C. 
620.— SCOT. 


PART XIV. SECT. 7, SUB-SECT. 4.— B. 

sd. Extent of reference.] — Emi)loyors, 
who had been paying compensation 
to a ivorkman in respect of an Injury 
tlu'ough accident, applied for a reference 
to a medical referee under 1925 Act, 
e. 19, averring In their application that 
that workman had become fit for light 
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work of a general character ** as far 
as the accident Is conoorued.” In the 
remit made by the sheriff-clerk, the 
medical referee was asked to certify 
as to the condition of the workman 
& his fitness for work, & also as to 
whether or to what extent his incapacity 
was due to the accident : — Held : the 
words ** os far as the accident is con- 
cerned in the application war- 
ranted the sheriff-clerk in including in 
the remit the question whether the 
workman’s remaining incapiudty was 
duo to the accident. — Meeohan v. 
Baird (William) Sc Co., [1932J S. O. 
468.— SCOT. 
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ployers are entitled to have the workman 
examined by their medical adviser under 
sect. 18. — Dobson Steam Fishing Co., Ltd. 
V. LEWTts (1929), 22 B. W. C. C. 419, O, A. 

2971. Add, Annotaiion: — As to (3) Refd. Kitchen 
V. Koch & Co. (1930), 23 13. W. C. C. 349. 

2983. Add. Annoiatio7i : — Refd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 511. 

2999. Add, Annotations : — Consd, Soyer v, Johnpon» 
Matthey (1927), 96 L. J. K. B. 1011 ; Shotta 
Iron Co., Ltd. v. Fordycc, [1930] A. C. 603. 
Apld. ShaiTod v, Warwickshire Coal Co. (1929), 
22B.W. C. C. 699. 

2999a. .] — ^(1) The question whether the facts 

found by an arbitrator constitute reasonable 
cause for the failure of the injm^ed workman 
to give notice of the accident or to claim 
compensation witliin the statutory period 
is a question of law, & therefore the arbi- 
trator’s decision on the question is open to 
review. 

(2) In Apr. 1924, re.sp., while working as a 
drawer in applts.’ employment, injured the 
muscles of his back, lie immediately 
reported his injury to the proper olTicer, who, 
thinking the injury trivial, did not report it 
to headquarters. Resp. continued his work 
as a drawer at full wages, with the excei)tion 
of a fortnight in Sept. 1927, for nearly four 
years, when he became totally incapacitated, 
& he had since been lit for light work only. 
His injury took the form of muscular rheuma- 
tism in the back & attendant sciatica. In 
Oct. 1928, he made a claim for compensation, 
<& until that date applts. had no knowledge 
that he intended to make any claim against 
them. Throughout the whole period he 
suffered considerable pain, which he 
associated with tlie injury. He did not 
intend to claim compensation so long as he 
was able to earn full wages in applts.’ em- 
ployment. The arbitrator found in law that 
resp.’s failure to claim compensation 
timeously was without reasonable cause & 
refused coinj^ensation : — Held: resp. had 
proved that his failure to make a claim within 
the statutory period was occasioned by mistake 
or other reasonable cause. — SnoTTS Iron Co., 
Ltd. V, Fordyce, [1930] A. C, 503 ; 99 L. J. 
P. C, 101 ; 143 L. T. 200 ; 40 T. L. R. 354 ; 
74 Sol. Jo. 400 ; 23 B. W. C. C. 73, II. L. ; 

S. C. sub tioni , Fordyce Shoti's Iron 
Co., Ltd. (1929), 22 B. W. C. 0. 913, 

Annotation : — As fo (1) Consd. Wlilte v. Leicotstei-Hhirt* Colliery : 

& Pipe Co. (jyai), 24 B. vv, c. a 128. As to (2) Consd. : 

Templeton v. Coupe (E. & J.) & Sons, Ltd, (1932), lit , 

L. T. 518. I 

3005. Add, Annotation : — Consd. Soyer v, Johnson, | 
Matthey (1927), 96 L. J. K. B. 1011. 


Z006. Add* Ayinotaiiom : — Consd. Drewitt v, 
Biitannic Assce. (1927), 137 L. T. 511. 
Consd. Kitchen v. Koch k, Co. (1980), 23 
B. W. C. 0. 349. 

3013. Add, Annolaiiona : — Refd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 611 ; 
Soyer v, Johnson, Matthey (1927), 06 L. J. 
K. B. 1011. 

3016. Add* Annotations: — Consd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 611; 
Soyer v, Johnson, Matthey (1927), 90 L. J. 
K. B. 1011. 

3010a. -.] — A french-polisher left his employ- 

ment on Apr. 10, 1913, on accoimt of inability 
to continue at work. A certifying surgeon 
certified on Oct. 10, 1931, that he was suffer- 
ing from deimatitis produced by dust ox* 
liqui<ls, but gave no date of disablement. 
Proceedings were begun on Nov. 17, 1931. 
The county ct. judge found that any delay 
in making the claim was duo to the conduct 
of the employer, with whom the workman 
had been in constant touch since he left his 
emplojunent, & held that there was therefore 
reasonable cause for such delay. He made 
his award for the workman. The employers 
appealed : — Held : there was evidence to 
Ruppoj't the finding k no misdirection. 
Appeal dismissed. — Maynard v, Bercovitch 
(1932), 25 B. W. C. C. 71, 0. A. 

3020. Add, Annotations : — As to (2) Consd. Soyer 
V, Johnson, Matthey (1927), 96 L. J. K. B. 
1011. Refd. Kitchen v. Koch & Co. (1930), 
23 B. W. C. C. 349. 

3025a. .] — A workman, who had been 

employed by the same employers for thirty- 
nine years, received a jerk while helping to 
pull a barrow through loose sand on Jan. 5, 
1926. He felt pain reported that he 
thought he had ruptured himself, but he 
continued at woik until June 17, 1927, when 
he became very ill after attempting to lift 
a htuivy article k went to bed. On the 
following day he was fo\ind to have a hemia. 
He made a claim for compensation on 
Aug. 3, 1927, giving the date of the- accident 
as Jan. 6, J926. 3’he employers contended 
that no claim had been made within six 
months of tlio alleged accident. The county 
ct. judge hold that thei*e was reasonable cause 
for failing to make a claim vritliin six months, 
because the workman believed tliat the 
pain was temporary, k that he would 
soon recover. I’he employers appealed 
Held : there was misdirection, k the workman 
Itad shown no reasonable cause for failing 
to make a claim within six months. — 


PART XIV. SECT. 8, SUB-SECT. 1. 

8x. Failure of employer to fU<’ Pre- 
scribed statement — Effect of,] — Blaox- 
BUTtv V, McIntosh (N. B.). {1927] 1 
D. L. R. 1084.— CAN. 

PART XIV. SECT. 8. SUB-SECT. 4.— E. 

3021 iv. .1— In Apr. 1924, a 

colliery drawer injured nls hack in 
asblKtluir to rcplaiMi a derailed hutch, 
y itb the exception of a fortnight In 
Sept. 1927, when ho was off work for 
medical treatment, he continued at 
his usual occupation, oarninc’ lull 
wages, until Mar. 1928, when he left 


I his oini>loym<;nt to undergo treatment 
j for trouble arising from the injury. 
In Oct. 1028, wliile still incapacitated, 
ho made a claim for compensation. 
In jidditlon to the above facts it was 
ost4il)lished that the wmrkuian was 
suffering from muscukir rheumatism 
& sciatica, Ar, that these troubles arose 
from the injury in Apr. 1924 ; that 
ever since the date of the accident the 
workman bad associated his trouble 
with the afjcident ; but that ho had 
not intended to claim compensation 
so long as he was able U> eani full 
wages. It was also established that, 
inunediatcly after the accident, tho 
workman had notified tho fireman of 
the injury, but that the latter, con* 
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sideling the injury trivial, had not 
reported it to his suporlors, & that 
prior to Oct. 1928, the cmphiyers had 
no knowledge, either actual or Imputed, 
of any Intended claim : — Held : 
although tlic workman was throughout 
aware of his injury, tho fact that he 
was able to earn full wages in his 
ordinary employment for four years 
after tho accident showed that he w^as 
not unreosonablo in OHSunilng that the 
injury was not such os would cause 
him to become incapacitated : &, 

accordingly, that his delay in claiming 
ooinpensatlon was due to a ** reason- 
able cause.** — Fordyce v, Shott's 
Iron Co., Ltd., [1929] S. C, 818.— 
SCOT. 
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Brown v. Avblino & Porter, Imy, (1020), 
22 B. W. C. 0. 166, 0. A. 

Annotations : — Folld. Halsey v, Erith Oil Works (1930), 23 
B. W. C. O. 1, Befd. Sharrod v. Warwickshire Coal Co. 
(1929), 22 B. W. C. C. f>99 : Templeton v. Coupe & Hons, 
Ltd. (1932), 146 L. T. 518. 

3025b. •] — A workman, on Jan. 6, 1927, trod 

on a piece of pipe, causing him to fall on his 
right arm. He made no claim until Aug. 
1929. At the hearing he said : “I felt sick, 
but could not find the first-aid man. Fourteen 
days after I went to a doctor. I carried on 
with my work ; it was difficult & painful. 
... At the time I realised there was an 
accident. I thought a good deal of the 
injury, but I thought it would work off. 1 
made no claim because I thought it would 
work off & there would be no nece.ssity to 
make a claim. That was why I made no 

•' claim. I was able to earn my money.” He 
continued working until Nov. 1928, when he 
went off work on account of bursitis until 
Apr. 1929. After Apr. he worked for two 
months, & then, owing to slackness of trade, 
was discharged. In Nov. 1929, a medical 
man reported that from Nov. 1928, to Apr. 
1929, his incapacity was due to the bursitis, 
&c in all probability the bursitis dated from 
the fall in Jan. 1927. The county ct. judge 
decided that on those facts he was bound to 
hold that the workman had shown no reason- 
able cause for not making the claim within 
six months of Jan. 0, 1927 : — Held: there 
was evidence to support the finding & no 
misdu'ection. — H alsey v. Ekith Oiii Works 
(1930), 23 B. W. C. C. 1, C. A. 

Anmtation : — Re!d. Tcmplrtou v. C-oupe & Sons, Ltd. (1932), 
J46 L. T. 518. 

3025c. “.] — On Feb. 20, 1931, the left eye of a 

workman was injured by a chipping from a 
flagstone. He gave notice to liis employer 
of the accident on Feb. 23, but neither he nor 
his employer considered tJie injury serious 
as lie liad frequently got chips in his eye 
without sei'ious results. Though Oie eye 
gave trouble he was able to continue his 
work until May when lie was discharged 
owing to slackness of work, lie had been 
advised to go to an eye hospital in Apr., but 
he alleged that it was not until Aug. 20, 1931, 
that he idealised that tlie condition of his 
eye was serious. He made a chiim for com- 
pensation on Aug. 29. The employer denied 
liability on the f^^ound that the claim had not 
been made within six months. At the arbn. 
the workman in cross-examiimtion said, “ At 
the end of June I knew' the sight had gone.” 
The county ct. judge stated that the work- 
man ^vas entirely lionest in giving his 
evidence, although it Contained flagrant in- 
consistencies, & he was convinced that the 
man did not realise his condition was serious 
until Aug. 20, 193H He therefore found that 
there was reasonable cause for failure t-o make 
the claim within six months as throughout 
that period the injury had honestly been 
treated as a trivial one. The employer 
appealed : — Held : tliere was evidence to 
support the finding & no misdirection. — 
Tempijston V. Coupe (E. & J.) & Sons, Ltd. 
g932), 146 L. T. 618 ; 25 B. W. C. C. 66, 

3029. Add. Annotation : — Refd. Drowitt v. 
Britannic Assce. (1927), 137 L. T. 611. 

3030. Add. Annotations: — Consd. Sharrod v. War- 


wickshire Coal Co. (1929), 22 B. W. 0. C. 599 ; 
Shotts Iron Co., Ltd. v. Fordyce, [1930] A. C. 
603. Refd. Soyer v. Johnson, Matthey (1927), 
96 L. J. K. B. 1011 ; Brown v. Aveling & 
Porter (1920), 22 B. W. C. 0. 166. 

3031 . Add. Annotation : — Apid. Drewitt v. 
Britannic Assce. (1927), 137 L. T. .511. 

3031a. .] — On Apr. 16, 1926, a workman fell 

& injured his knee. He was paid full wages, 
although incapacitated, until Sept. 3, when 
he was summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1925 
(c. 84), until two days after tlie statute^ six 
months had expired. The county ct. judge 
found that the workman never intended to 
claim within the necessfiry period of six 
months, & tliere was no reasonable cause for 
the delay, Sl he refused to award compensa- 
tion : —Held : the evidence supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
he suffers from was occasioned by an accident 
giving liim a right to compensation, & fails 
to make a claim within six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer wliich would lead him to believe 
he could get compensation without making 
a claim, he shows no reasonable cause 
(ScRun’ON, L.J.). — Drewitt v, Britannic 
Assurance Co., J^td. (1927), 137 L. T. 511 ; 
20 B. W. C. C. 434, C. A. 

Annoiaiions : — Apld. Brown v. Aveliug & Porter (1929), 22 
B. W. C. C. 1()5. Consd. ShottP Iron Co. Ltd. v. Fordyce, 
[1930] A. C. 503. Refd. Halsey v. Erith Works (1930), 
23 B. W. C. 0. 1. 

3033. Add. Annotations : — Consd. Holt v. Hobson 
& Sons (1930), 23 B. W. C. C. 242 ; Kitchen 
V. Koch & Co., [1931] A. C. 753. 

1 3033a. Unwillingness to claim compensation.] 

— Shotts Iron Co., Ltd. v. Fordyce, No. 
2999a, ante. 

3033b. Expectation of compensation without neces- 
sity of making claim.] — In Apr. 1925, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his full wages. His employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 
1920, he was dismissed, & in that month made 
a claim for compensation. The county ct. 
judge found that the workman did not refrain 
from making a claim because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
that the employers did nothing to encourage 
such a view, ^ there was no reasonable cause 
for not making the claim within six months 
of the accident : — Held : there was evidence 
to support the findings, <St no misdirection. 

There would be reasonable cause for not 
making a claim within six months, if the 
workman could prove that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
ared to give liim compensation, even though 
is claim might fall outside the six months 
(Lord Han worth, M.R.). — Soyer v. John- 
son, Matthey & Co. (1927), 96 L. J. K. B. 
1011 ; 20 B. W. C. 0. 504, O. A. 
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3035* Add. Annotations : — As to (1) Consd* Drewitt 
V. Britannic Assce. (1927), 187 L. T* 611. 
FoUd. Sojer v. Johnson, Matthey (1927), 96 
L. J. K. B. 1011. Apld. Sharrod v. Warwick- 
shire Coal Co. (1929), 22 B. W. C. C. 699 ; 
White V. Ijeicestershire CoUiery & Pipe Co. 
(1931), 24 B. W. C. C. 128. Consd. Templeton 
v» Coupe & Sons, Ltd. (1932), 146 L. T. 618. 
Refd. Brown v, Aveling Sc Porter (1929), 22 
B. W. C. C. 166 ; Shotts Iron Co. v. Pordyce, 
(1930), A. C. 603. 

3038a. Delay of certifying surgeon.] — Kitchen 
V. Koch (C.) Sc Co,, No. 3816a, post 

3038b. Omission of date of disablement In medical 
certificate.] — miner suffered from nystag- 
mus in 1914 Sc again in 1919, but after each 
attack resumed his work underground. He 
again had to cease w’ork o\\dng to the same 
disease on Dec. 28, 1930. The employer Sc 
his insurers both knew by Feb. 6, 1931, that 
a claim was being contemplated by the work- 
man for compensation as from this date. 
On Feb. 6 the workman obtained a certificate 
from a certifying surgeon, but it did not give 
any date for the commencement of the dis- 
ablement. The workman filed an applica- 
tion for arbn. based on this certificate, but 
claiming compensation as from Dec. 28, 
1930, for a recurrence of the attack in 1919, 
but when the ai'bn. came on in Apr. these 
proceeding were abandoned. The workman 
then obtained a fresh certificate in Aug. 1931, 
which gave the commencement of the dis- 
ablement as Dec. 28, 1930. From this the 
em]iloyers appealed to the medical referee, 
who gave a certificate in accordance with 
that of the certifying suigeon, but stating 
that the w'orkman was fit for surface work. 
Proceedings on the basis of these certificates 
were commenced on Oct. 19, 1931. At the 
arbn. the employers contended that the claim 
was out of time as it had not been made 
within six months from Dec. 28, 1930, & 
there was no reasonable cause for the delay. 
Tlie county ct. judge made his award in 
favour of the workman. Sc ordered that the 
partial incapacity should be treated as total 
under the 1931 Act. The employers 
appealed: — Held: (1) on the evidence the 
workman had always intended to claim as 
from Dec. 28, 1930, to the knowledge of all 
parties. In view of this Sc that the certi- 
fying surgeon had omitted to fill in the date 
of disablement in the Feb. certificate, there 
was reasonable cause for the delay in making 
the claim ; (2) though the medical referee 
had certified only partial incapacity, the 
judge was at liberty on the evidence to make 
liis award on the basis of total incapacity 
under sect. 9 (4) as amended by 1931 Act. 
Appeal dismissed. — Williams v. New 

British Bhondda Colliery Co., Ltd. (1932), 
26 B. W. C. C. 76, C. A. 


3044. Add. Annotation : — Apld. Ddahunt v. Moody 
(1927), 21 B. W. C. C. 688. 

3045. Add. Annotation : — Apld. Delahunt v. Moody 
(1927), 21 B. W. 0. C. 688. 

3047. Add. Annotations : — Held. Woodrow v. 
Trawlers (White Sea) Sc Grimsby (1929), 
141 L. T. 676 ; R. v. Webster, Ex p. Marshall 
(1931), 95 J. P. 226. 

3055. Add. Annotation : — ^Apld. Pullen v. Bnthoven 
(1927), 20 B. W. C. 0. 248. 

3056a. .] — Appet. was in receipt of a weekly 

payment on account of injuries received in 
the course of his employment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their doctor. The workman 
replied with a counter-certificate of his 
doctor. The matter was submitted to the 
medical referee, who certified that the mall 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award : — Held : (1) 
compensation was not payable after in- 
cai>acity had ceased ; (2 ) the certificate of 
the medical referee was sufficient Sc con- 
clusive. — PULTJEN V. ENTHOVBN & SON (1927), 
20 B. W. 0. 0. 248, C. A. 

3056b. .] — In a reference to a medical referee 

made under VVorkmen’s Compensation Act, 
1925 (c, 84), 8. 19 (2), the medical referee 
certified that the workman was fit to resume 
his ordinary occupation, but described it as 
being something different from what in fact 
it had previously been. The county ct. judge 
refused to treat the certificate as conclusive, 
Sc received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent back 
to the medical referee for explanation or 
correction : — Held : the certificate being 
ambiguous was not conclusive, Sc the parties 
having refused the opportunty of the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered Sc act upon it. — ^Austin 
V. Partington Steel Sc Iron Co., Ltd. 
(1928), 21 B. W. C. C. 1, 0. A. 

3056c. .1 — A stoneman in a colliery was 

certified by a medical referee to be suffering 
from min(3rs’ nystagmus. Sc unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as moaning that the workman 
was unable to do work which involved con- 


PART XIV, SECT. 9, SUB-SECT. 1. 

f i. .] — The Workmen's Com- 
pensation Board has no jiirlsdlction 
over riffhts of aetlon or procoedlnjcs 
In the Exchequer Ot. in Admity. — 
Daoklanii V. S.8. Catala, [1927] 4 
D. L. IL 426 ; [1927] 3 W. W. 11. 97 ; 
38 B. C. U. 440,--CAN. 

sa. Control of Board — By court,}— 
On construction of Workmen’s Com* 
pensation Act (Ac<ddent Fund), 
K. S. A., 1922, c. 177, h. U:~TJvld: 
the jurisdiction of the ct. to Interfere 


with acts of the hoard is excluded only 
with respect to acts within the juris- 
diction of the board, & the board's 
jurisdiction is limited to “ matters 
arising under this Act,” & its regula- 
tions are to be for the purpose of 
” carrying out the nroYisions of this 
Act.” Therefore where a regulation 
of the board goes bevond the authority 
which the Act confers on the board, 
the ct. can declare it, & an assessment 
based thereon, unauthorised & inyalld. 
— it. ex rel. Daviks v. F. W. McDou- 
OALL CONHTKUOTION CO., LTD. (Alta.), 

44 


[1929] 3 W. W. H. C50; [1930] 1 

D. L. H. 621 ; 24 Alta. L. R. 338.— 
CAN. 

PART XIV. SECT. 9, SUB-SECT. 8. 

3044 i. PoeUion of judge^SUs as 
arbitrator,] — Dklahunt v. Moody, 
[1928] I. R. 208 ; subaeqtient proceedings, 
28 B. W. C. 0. 989, P. C.— fe, 

PART XIV. SECT. 9, SUB-SECT. 5. 

3058 XV. .1 — M'Creadie v. 

Doulton & Co., [1928] S. 0, 29.— SOOT. 
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tinuous stooping, such as his old employment 
necessitated, ^ made an award on the basis 
ol partial incapacity : — Held : the judge 
had properly treated the certificate as con- 
clusive, interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation. — ^Tayldbr v, Lambton, Het- 
TON & JOICBY OOLUBRIES, LtD. (1028), 21 
B. W. C. C. 116, C. A. 

3056d.. As to possibility of recurrence.] — A 

medical referee, to whom a dispute as to the 
condition of a workman who had sustained 
injuries by accident arising out of &; in the 
coui'se of his employment had been referred 
under Workmen’s Compensation Act, 1925 
(c. 84), s. 10, after giving two ceitificates 
^ of partial recovery, certified that in his 
ox>iniQn the workman had completely 
recovered from the accident & was fit for 
his ordinary work : — Held : the medical 
referee must be taken to have directed his 
mind, not merely to the condition of the 
workman at the moment, but to the possibility 
of a recurrence of incapacity, & that his 
certificate was final conclusive. 

Where, therefore, upon an ai)plication by 
the employer to end the compensation, the 
workman lodged a minute informing the ct. 
that skiagrams taken since the last certificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination, 
& that there was a reasonable probability 
of a recurrence of incapacity : — Held : it 
was not competent to the arbitrator, or, 
failing lum, to the appellate ct., to direct 
an inquiry into the facts set forth in the 
minute, ^ that the only course open to the 
arbitrator was to end the compensation. — 
Wilsons & Clyde Coal Co. v. Burrows, 
ri929] A. C. 651 ; 98 L. . 1 . P. C. 151 ; 141 
L. T. 594 ; 45 T. L. R. 615 ; 22 B. W. C. C. 
430, H. L. 

Annotation .‘—Consd. Connor v, Cadzow Cool Co., [1932] 

A. C, 1, 

3057a. What amounts to ambiguity.] — 

Evans (Richard) & Co., Ltd. v. Gilbie, 
No. 3641a, post, 

S057b. ,] — ^Austin v, Partington Steel 

& Iron Co., IjTD., No. 3056b, ante, 

3057o. What amounts to.] — A medical referee 

certified that a workman was fit for work 
as a stevedore, or at any other form of 
unskilled labour, but that occasionally in 
actions where a particularly strong grip 
was necessary he would bo working at a small 
disadvantage as compared with his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 
the workman : — Held : the certificate was 
unambiguous & there was no misdirection. — 
Montgomery v. General Steam Naviga- 

3067 I. Ambiguous report. — IhUy of 
judge to *clror.}--~ Employers, who had 
been paylug oompeusatioxi to a 
labourer in rospoot of an injury to his 
eye, served upon him a medical cortili- 
oate to the efieot that he had recovered ; 

6:, no oounter-oertlfloato having’ been 
received from him, they stopped pay- 
ment of compensation on Apr. 5, 1027. 

In a subsequent application by the 
workman to have a memorandum of 


TiON Co., I/TD. (1929), 22 B. W. C. 0. 48, 
C. A. 

3058a. No Injustioe caused.] — ^The 

registrar of a county ct. made an order under 
1925 Act, s. 19 (2), referring a dispute to a 
medical referee. The application to the 
registrar had been made by the employers 
ex parte without notice to the workman 
contrary to the provisions of Workmen’s 
Compensation Rules, r. 67 (2). On appeal, 
all parties being then before him, the judge 
confirmed the order & dismissed the appeal 
on the grounds that the merits of this case 
required a reference to the medical referee 
& no injustice had been caused by the failure 
to comply with the fnles ; — Held : the judge 
had power, under County Ct. Rules, Ord. 54, 
r. 24, to deal with the matter in this way. 
Appeal dismissed. — Rixon v, Ashford 
Hospital Trustees (1931), 24 B. W. C. 0. 
618, C. A. 

3059. Add, Annotations : — Consd. Somerville v. 
Barclay Curie (1925), 19 B. W. C. C. 536; 
Penman v, Caprington & Auchlochan Col- 
lieries (1926), 19 B. W. C. C. 604. Refd. 
Lafferty v, Darngavil Coal Co. (1926), 20 
B. W. C. C. 671 ; Catton v, Ashwell & Nesbit, 
[1928] Ch. 484 ; Dugdale i;. Johnson & 
Phillips, Ltd. (1931), 24 B. W. C. C. 602. 

3061. Add, Annotations: — Refd, Lewis v, Tredegar 
Iron & Coal Co. (1929), 22 B. W. C. C. 268 ; 
Hands v. Great Western Colliery Co. (1930), 
23 B. W. C. C. 477. 

3061a. .] — A miner was certified in 

Dec. 1925, as suffering from miner’s 
nystagmus, was paid compensation. In 
Aug. 1920, the employers sU)j)X)ed com- 
pensation after serving notice under Work- 
men’s Compensation Act, 1925 (c. 84), s. 12, 
on the ground that the workman no longer 
. sufiered from the dise^^isc. A counter-notice 
having been served, the issue was referred 
by the registrar to the medical referee, who 
certified that the workman was totally 
incapacitated, but that such incapacity was 
due to other causes than nystagmus. On an 
application by the workman for an arbitration 
in ,)an. 1929, evidence w’as tendered that 
nystagmus had once more become active, 
blit the employers raised the preliminary 
objection that the medical referee’s certificate 
was conclusive against the workman, & 
destroyed the elTect of the certif jdng surgeon’s 
cei4;ificate of Dec. 1925. The county ct. 
judge upheld the objection &: made an order 
dismissing the application for arbitration. 
The workman appealed : — Held : the certifi- 
cate of a medical referee being only con- 
clusive as to the matters therein certified, 
& miner’s nystagmus being a recurrent 
disease, the certificate w^as not of itself a 
bar to tlie claim of the workman for com- 
pensation, & it was for the county ct. judge 
to decide whether thort^ had been in fact any 

Held : the arbitrator was not ontltled. 
on tho evidence before him, to suspend 
compensation as from Apr. 5, 1927, 
in view of tho ciroumstancos disclosed, 
the capacity of the workman as 
between Apr. 5, 1927, & Fob, 2, 1928, 
should be Inquired into by the 
arbitrator rather than by a further 
remit to the medical referee. — M‘L el- 
LAN V, THOBBURN & SON, [1929] S. O. 
(Ct. of Sess.) 34.— SCOT. 


atnxMJmont recorded, the arbitrator, 
on the applleation of the employers, 
made a remit to a medical referee. 
On Feb. 2, 1928, tho refoi'oo reported 
that tho workman’s condition was such 
that ho was not “ at present *’ debarred 
from doing labouring work. The 
ai'bitrator granted warrant to record 
the memorandum, but suspended com- 
pensation as from Apr. 5, 1927, until 
the further orders of the Ct. : — 
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recrudeaoence of the original disease. — 
Lewis v, Tredegar Iron Coal Co. (1929), 
22 B. W. 0. C. 268, C. A. 

» .* — Apprvd. Edwards v. Peiirblceibor NavjjsraiJou 
Colliery Co. 24 B. W. C. C. 117. Refd. Hands v. 

Great Western ColUeiT Co. (1930), 23 B. W. C. C. 477. 


3068. Add. Annoiaiion : — Dlstd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. O. C. 
573. 


3074« Add, Annotation : — Folld. Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410. 

3076. Add. Annotation : — Folld. Lewis v. OammeU, 
Laird & Co. (1929), 22 B. W. C. C. 410. 


3076a. .] — A stevedore earning 65s. a 

week injured his knee on Mar. 14, 1928, &; 
remained totally incapacitated until Mar. 16, 
1929. He was then given light work, but 
left it on Aug. 1, 1929, stating that he w’as 
once more totally incapacitated. Corre- 
spondence followed between the representa- 
tives of the workman & the representatives 
of the employer ; in the course of this corre- 
spondence the latter repudiated the sugges- 
tion that the workman was iotally incapaci- 
tated but eventually agreed to pay certain 
sums to the woikman as compensation, 
partly in the form of a lump sum foi* arrears 
& paiily in the form of weekly payments 
for the future. In accordance 'with this 
agreement th(‘ wwkmaii on Jan. 21, 1930, 
signed a receipt agreeing to accept the sum, 
“being weekly comi>ensation at the rate of 
£1 a w’eek from Aug. J, 1929, to Jan. 23, 
1980.” The wording of the receipt con- 
tinued : “ This w^cekly payment is to be 

continued dming my partial disablement 
resulting from the accident in accordance 
with the provisions of the (M'orkmen’s Com- 
pensation) Act, the amount of any payment 
due during decreased partial disablement to 
be settled liereafter.” Weekly payments of 
£1 were paid to the workman under this 
agi'eement. On Nov. 5, 1930, the workman 
filed an original request for arbn. asking for 
compensation on the basis of total incapacity 
at ‘SOs. a week from Aug. 1, 1929. ^nd claiming 
the difference. The county ct. judge found 
that a binding agreement had been made 
between the j)artics as to the amount pay- 
able for paiiial incapaeity, but on a li riding 
that the workman was in fact totally in- 
capacitated, lu* held that, though tliere had 
been no cliange in the workman’s physical 
condition since Aug. i, 1929, ho <iould make 
an award for 80.9. a week on the basis of total 
incapacity from that date, as the agreement 
did not purport to deal with anything but 
partial incapacity. On appeal by the em- 
ploy(*r the Ot. of Appeal held that the agTee- 
ment dealt with the questujn of the extent 
of the incapacity as w^ell as with the rate of 
compensation, & tlie judge could ^not dis- 
regard the agreement that the man was in 
fact only partially inca^iaciiatcd, which was 
binding. They allow^ed the appeal & set the 
award aside with costs. The workman 
a.pi>ealed to the House of Lords : — Held : the 
agreement precluded the workman from 1 
claiming compensation on the basis of total 
incapacity betw^een yVug. 1, 1929, & .Tan. 28, 
198>0, but it did not precludes him from 
applying for a review^ of the weekly payments 
paid under the agreement for any period 
.siil^cquent to Jan. 28, 1980, on proof of 
change of - circumstances or knowledge ” 


justifying such a review. The proceedings 
brought by the workman in the epunty ct. 
were misconceived & should have been by 
way of review not by way of original 
arbn. Appeal dismissed with costs to 
applt. Declaration that order of Ct. of 
Ap;^eal setting aside award to be without 
prejudice to right of workman to apply for 
review of weekly payments made after 
Jan. 23, 1930. — Smith v. Union Castle 
Steamship Co., Ltd. (1932), 25 B. W. C. C. 
176, H. L. 

3081. AM. Annotations: — As to (1) Apld. Dodd v. 
Oceanic Steam Navigation Co. (1928), 21 
B. W. C. C. 118 ; Tempus Shipping Co. v. 
Trott (1929), 141 L. T. 19. Extd. Hayter v. 
Southern liy. Co. (1930), 100 L. J. K. B. 378 ; 
Winfield v. I^ondon, Midland & Scottish 
Kailw^ay (1931), 24 B. W. C. C. 158. Held. 
Bobinson v. Vickers- Armstrong (1929), 22 

B. W. C. C. 171 ; Buddy v. L. M. & S. Ry. 
(1929), 22 B. W. C. C. 138 ; Mockbill r. 
Homer City S.S. Owners (1929), 22 B. W. 

C. C. 260 ; Evans v. El Uruguayo S.S. 
Owners, Barlow v. I*acific Steam Navigation 
Co. (1930), 23 B. W, C. C. 383 ; Fairfield 
Shipbuilding Co. v. Harris (1931), 24 B. W. 
C. C. 110 ; Wliite v. Winterlon Pottery 
(Longton), Ltd., [1932] 2 K. B. 265. As to 
(2) Refd. liafferty v. Damgavil Coal Co. 
(1926), 20 B. W. C. C. 671. Generally, Reid. 
Howarih v. Singleton (1926), 20 B. W. C. C. 
136. 

3086. Add. Annotaiion : — Consd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. 0. C. 
573. 

3090. Add. Annotation : — ris to (1) Consd. Hayter 
V. Southern Ry. Co. (1930), 100 L. J. K. B. 
378. 

3091. Add. AjinotaiionB: — As to (1) Folld. Parker 
V. London Brick Co. A Forders (1927), 20 
B. W. C. C. 578. Refd. Cockerline (W\ H.) 
A Co. V. I. R. Comrs. (1930), 16 Tax Cas. 1. 

3096. Add. Annotaiion : — Distd. Parker v. London 
Brick Co. A Forders (1927), 20 B. W. C. C. 
573. 

3097. Add. Annotaiion : — Folld. i'arker v, London 
Brick Co. A Forders (1927), 20 B. W. C. 0. 673. 

3098. Add. Annoiaiion : — Folld. Parker v. London 
Brick Co. A Forders (1927), 20 B. W. 0. C. 
573. 

3098a. ,] — An infant w^orkman lost his left 

aim below the elbow as a result of an accident. 
The employers admitted liability, A paid full 
compensation. On Nov. 5, 1926, the work- 
man signed a receipt for payments in the 
foim of an agreement, by which he agreed that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of parent in respect of any subse- 
quent partial incapacity should be settled if 
A when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
payments should continue during partial or 
total incapacity or until the same should 
be ended or diminished in accordance with 
1926 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement of Nov. 6, 
1926, were not therein correctly stated, A 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
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The county ct. judge ordered the document 
of Nov. 6 to be recorded as the agreement 
between the parties, & dismissed the request 
for arbn. : — Held : a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
either to a recorded memorandum of agree- 
ment stating his rights in tlie terms of Form 
24, or, if the employers objected to that, he 
was entitled, on the question so raised, to 
apply in arbn. proceedings for the judge to 
grant an award in such terms ; the document 
of Nov. 5 did not give the workman tus full 
rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
& an award should have been made having 
regard to the terms of Form 24, & there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
& the case must be remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work. — Parker v, London Brick Co. & 
Forders, Ltd. (1927), 97 L. J. K. B. 42; 20 
B. W. C. C. 673, 0. A. 

3099. Add. Annotation : — DIstd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C 
673. 

3100. Add. Annotation : — Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
673. 

3116. Add. Annotations :~- Cons6. Hall v. British 
Oil & Cake Mills (1930), 23 B. W. C. C. 629. 
Refd* Ford v. AVellcrman Bros. (1930), 99 
L. J. K. B. 600. 

3129a. .J — Deceased, on leaving off work, 

remarked to a fireman that he had been hit 
by a fall of rock. He died the ne.Kt day. 
The post mortem examination showed he was 
suffering from heart & other diseases, A 
might have died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident, &, after hearing all 
the evidence, found that no accident had 
occurred : — Held : the statement was in- 
admissible as evidence of an accident-, k the 
finding, being one of fact, A th(‘r«* being no 
misdirection, could not be disturbed. — .I ones 


V. Cory Brothers & Co., Ltd. (1926), 20 
B. W. C. 0. 261, 0. A. 

3129b. WOLSBY V. Pbthick 

Brothers, No. 3897, post. 

3140. Add. Annotations : — DIstd. Bees v. Imperial 
Navigation Coal Co. (1920), 20 B. W. C. 0. 
287. Refd. Broome v. Minister of Labour 
(1926), 136 L. T. 322. 

3140a. .] — ^An infant workman lost a 

little finger while handling a machine. He 
was paid varying amounts of condensation 
for some months, & when this was stopped 
asked for an award. The county ct. judge 
allowed the employers to give evidence as 
to the scope of the workman’s employment, 
& found as a fact that he was not employed 
to touch or handle any machinery : — Held : 
the employers were not estopped by previous 
payments of compensation from putting the 
true facts of the workman’s employment 
before the judge, & his finding thereon was 
purely a question of fact. — Nomeracsky v. 
Canterbury Dressing Works (1928), 21 
B. W. C. C. 41, C. A 

3146a. -.] — A workman was certified as suffer- 

ing from dermatitis, & applied for arbn. 
At the bearing in the county ct. it was 
agreed between the parties that the dermat itis 
had come to an end, & the county ct. judge 
made an awai*d for a lump sum in respect of 
past liability. A fortnight afte^the making 
of this award the workman obtained a fresh 
certificate which certified that ho was again 
disabled by dermatitis, the fi*esh disablement 
being certified as commencing on a- date 
subsequent to the making of the award. The 
workman applied for a new trial on the ground 
that the parties were under a mutual mistake 
of fact when i-hey agreed that the dermatitis 
had come to an end. I’lie county ct. judge 
gi^anted the application. The employer 
appealed : — Held : the county ct. judge had 
powder to grant a new trial by \’irtne of 
rule 29 of Workmen’s Compensation Rules, 
1920, &> sect. 93 of County Cts, Act, 1888 
(c, 43), & the order made was within his 
discretion. Ai)peal dismissed. Leave to 
both parties to raise at new tiial all questions 
arising on both certificates. — Nash v. Nani 
(1932), 26 B. W. C. C. 08, C. A. 


PART XIV. SECT. 11. SUB-SECT. 1. 

8101 i. Jiirisdiclion of court of dis- 
trict where accideui happen^ — Acciilcni 
in Irelarid — Employer resident in Eng- 
land.] — Scanlon v. Hartlepooi, 
Sbatonia S.S. Co., Ltd. (No. 1), [1920] 
I. R. 9G.— IR. 


PART XIV. SECT. 11. SUB-SECT. 3. 

•y. Statement of claim — Action under 
Workmen* 8 CornpensatUm Act, E. S. S., 
1920 (c. 210) — Date of ardderU.] 

V. Deaoon, [1927J .H D, L. H. 332; 
fl9271 2 W. W. li. 173 ; 21 Sask. L. B. 
485.— CAN. 


PART XIV. SECT. 11, SUB-SECT. 6. 

82. Joint committee — Consideralion of 
eyiranefrus mnttcra on hcarhi(f of apydica- 
Hon—Etfeet of.] — Workmen’s Com- 
penRatioD (Broken Hill) Act, Sched., 
Part II., pi*ovldc8 that awards of com- 
pensation shall be made by the joint 
committee to a mine-worker, whom Ihc 
m^lcal authority has certified to bo 


Rnffrriripr from pncumaconiosls Sclav 
tuberculosis to such a dotfrec that he 
should not be re*eng:op:o.d. Upon an 
for compensation by a 
iniiic-workor, whom the medical 
autlioilty had cerllflod to bo sutfcrlnff 
from pneumacoiiiosis & tiibcvculoslH 
to the degree mout ioned in the schedule, 
the joint committee, refused to make 
an award upon the ground, amongst 
others, that tho mine-worker had 
received compensation In respect of bis 
disablement through lead poisoning 
under Woikmen’s Compensation Act, 
1910: — Held: tho rooeipt of com- 
nensaijou by a mine-worker under 
Workiiunrs CornpensaUon Act, 191C, 
was a matter <>utside (ho ambit of the 
jiirlsdlctlou of the joint committee, &, 
the actiort of tlie joint committee in 
taking into eunslderatlon extraneous 
mat lei's which wore outside its juris- 
dietjon, amounted In law to a failure 
to hear & determine the apT)lioation, 
Sc a writ of mandamus should issue. — 
lie Atkinson, Ex p. Uow’E (1928), 28 
S. R. N. S. W. 601 ; 45 N. S. W. W. N. 
194.— AUS. 


PART XIV. SECT. 11, SUB-SECT. 6.— 
A. 

sa. Power to refuse application ** uriih- 
o'ut prejudice.**] — Where a circuit ct. 
judge ordered an application to bo 
“ refused without prejudice ” : — Held : 
the refusal of compensation was final, 
& as the refusal could not be treated as 
a nullity, nor as a more adjoiirmneut 
of the appllc^.tion, tho judge had no 
jmisdjctioji to entertain a second 
application. — Dklaiiunt v. Moody, 
119281 I. R. 208 ; suhsemicnl proceed- 
ings, 22 B. W. C. C. 939, 1‘. C.— IR. 

sb. Power to grant decree for expenses 
in. name of agent -dishurser.] — Held : 
although Workmen’s Compensation 
Act, 1925, did not in tenns authorise 
the sheriff, sitting as arbitrator, to 
allow decnios for expenses to go out In 
the name of the agent-disbinsor, such 
a power, not Jbelng expressly excluded, 
WMis to be mfen*ed, there being no 
reason, on grounds of equity or 
expediency, for refusing to tho sheriff, 
as a statutory arbitrator, a power 
which ho poRspBSod In his ordinary 
judicial capacity.— Co akley v. Sum- 
mkrlkb Iron Co., Ltd., [1929) S. C. 
(Ct. of Sess.) 182.— SCOT. 
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8161* Add. Annoiati(yits : — Refd. Delahunt v. 
Moody (1927), 21 B. W. C. C. 588 ; Woodrow 

r. Trawlers (White Sea) & Grimsby (1929), 
141 L. T. 676. 

3161. Add. Annotation : — Consd. Dixon v. Sutton 
Heath & Lea Green Colliery, Ltd. (1929), 22 
B. W. C. C. 521. 

3162a. .] — Where conflicting medical 

evidence was ^ven, & the county ct. judge 
followed the view expressed by the medical 
assessor, who was sitting with him : — Held : 
the county ct. judge must form his own 
opinTou on the facts as proved & then accept 
advice given by the medical assessor as to 
the scientific inference to be drawn from those 
facts, & having entirely founded his award 
on the opinion formed by the medical 
assessor his award could not stand. — ^Fox 
V. Price (1926), 20 B. W. 0. C. 160, 0. A. 

Annotatifms : — Consd. Dixon v. Sutton Hoath & Lea Green 
Colliery, Ltd. (1929), 22 B. W. C. C. 521. Distd. Colley & 
Sons. Ltd. V. Moone (1931), 24 B. W. C. C. 429. Refd. 
Davis V. London, Midland & Scottish liy. Co. (1930), 23 
B. W. C. C. 368. 

8162b. -*.] — A painter’s labourer was 

injured by a ladder falling on his left foot 
was paid compensation for a year. The 
employers applied for the termination or 
diminution of the weekly payments on the 
ground that the incapacity due to the injury 
had ceased. The county ct. judge sat with a 
medical assessor. In his award the county 
ct. judge said : ** The medical assessor took 
the view, which was upheld by the ct., that, 
although there might still be disability due 
to resp.’s flat feet, this disability was not due 
to the accident, any disability due to that 
having come to an end.” The workman 
appealed on the ground that the decision 
was that of the assessor & not the judge : — 
Held : the county ct. judge had rightly taken 
the burden of the decision on himself & had 
not left it to the medical assessor. Appeal 
dismissed. — Cotjley (B.) & Sons, Lto. v. 
Moone (1931), 24 B. W. C. C. 429, C. A. 

3165. Add. A nnotaiions: — ^Apld. Fox v. Price (1926), 
20 B. W. C. C. 100. Consd. Dixon v. Sutton 
Heath Lea Green Colliery, Ltd, (1929), 22 

B. W. C. C. 621. 

3165a. Duty of Judge to deal with questions 
of fact.] — Held : the county ct. judge had 
not himself dealt with those questions of fact 
with which it was his duty to deal, but had 
relied on the lindings & opinions of the 
^ medical assessor. The case must go back for 
the judge to find the relevant facts, & give 
his decision. — Dixon v. Sutton Heath & 
Lea Green Colliery, Ltd. (1929), 22 B. W. 

C. C. 521, C. A. 

3165b. .] — A workman was pushing a hand- 

cart laden with scaffolding & ladders when 
he slipped & injured his right knee. He 
received compensation for six months. The 
employers then discontinued the weekly pay- 
ment after serving a notice under 1925 Act, 

s. 12. The workman’s application for re- 
sumption of the compensation was resisted 
on the ground that the incapacity, if any, 
was due, not to the accident, but to ulcera- 
tif)n due to sypiiilis. The county ct. judge 


sat with an assessor to whom, after hearing 
the medical evidence, ho addressed three 
questions which were stated to counsel & 
were not objected to. On receiving the 
answers of the assessor the county ct. judge 
made Ms awaid in favour of the workman. 
The employers appealed : — Held : the county 
ct. judge had exercised his own judgment on 
the evidence, including the evidence con- 
tained in the answers given by the medical 
assessor. — Hall v. British Oil & Cake 
Mills (1930), 23 B. W. 0. 0. 629, 0. A. 

3169. Add. Annotation : — Refd. Maxwell v. Xeun, 
Lane, Bodley Head & Butler & Tanner, 
Maxwell v. Keun, .Jonathan Cape & Butler 
& Tanner (1927), 44 T. L. R. 100. 

3172a. Pending arbitration — Application for 

leave to Issue execution for arrears.] — Lewis 
V. Dobson Steam Fishing Co., Ltd. (1929), 
73 Sol. Jo. 483. 

3184a. .] — A workman, whose right arm was 

injured, was for some time paid compensa- 
tion on the basis of total incapacity. The 
employers then applied for a review on the 
ground that he bad partially recovered. At 
the heanng the workman was not called, 
but tlie county ct. judge examined his arm. 
The only evidence given was that of two 
doctors, one called by each side, who ttgreed 
iliat the workman was sufTering from a 40 per 
cent, incapacity. The judge made an award 
diminishing the compensation payable, in 
which he said that he was unable to find on 
the evidence that the workman was either 
an “ odd lot ” or came within Workmen’s 
Compensation Act, 1925 (c. 84), s. 9 (4), 
The workman appealed on the ground that 
no suflicient evidence had been given that 
he had regained sufficient capacity to work 
to take Mm out of the category of ” odd 
lot,” A that, therefore, the onus was upon 
the employers of proving that there was in 
fact work available at which the man could 
earn wages which onus had not been dis- 
charged : — Held : taking into consideration 
the judge’s power to use his own knowledge 
of the local labour conditions, there was 
evidence to support tlie finding A no mis- 
direction. — Gladstone Spinning Co. v. 
Nangle (1928), 08 L. J. K. B. 161 ; 140 
L. T. 171 ; 21 B. W. C. C. 394, C. A. 

3188. Add. Annotation: — As to (1) Folld. Oauldon 
Potteries v. Johnson (1926), 20 B. W. 0. C. 
42. 

3192a. .] — Cauldon Potteries, 

Ltd. V. Johnson, No, 3821a, post. 

3197. Add. Annotation : — Refd. Jones v. Blaenavon 
Co. (1931), 24 B. W. C. 0. 148. 

3199. Add. Annotation: — As /o (1) Consd. Gilbert 
V. Coles (No. 2) (1931), 24 B. W. C. C. 481. 

3200a. A carpenter alleged in his 

application for compensation that he had 
fractured his skull nine months earlier by 
hitting his head against a tie-pole A then 
tumbling on to a concrete floor. The county 
ct. judge found that he had failed to establish 
the occurrence of any such accident, but 
allowed him to amend his application by 
alleging in tlie alternative that the fracture 


PART XIV. SECT. 11, SUB-SECT. 
— B, 

W, tJuty to refer- On application 
party.) — Held : it waa uot for tl 


sheriff to determino whether in his 
opinion there was, or would be, a 
conflict in medical testimony, but he 
was bound to summon a medical 
referee. If either party applied for a 
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miMlical referee on the grround that 
there was, or would be, such a con- 
flict. — CJ oohranb V. Baird (William) 
Sc Co., [1930] S. C. 640.— SCOT. 



7oL XZXIV.— Blaster and Servant. Cases 3200a— 3230. 


was due to hitting his head against the 
concrete floor. The county ct. judge again 
found against the workman, })ut in the course 
of his award said : “ I adopt IjOBD Sal- 
vbsbn’s reasoning in Wright and Oreig v. 
M^Hcndry (1918), 11 B. W. C. C. 402,** & 
quoted a passage dealing with various possible 
causes for the falling down of workmen, 
some being causes arising out of the employ- 
ment & some not. He also stated a sum 
to which the workman would be entitled if 
in law there had been an accident. The 
workman appealed ; — Held : the county ct. 
judge, by the form in which ho had given his 
reasons, had introduced a doubt into the 
award, & as it was possible that he might 
toye held that there was some special risk 
incidental to the employment, the case must 
go back for re-heai’ing. — Evans v. Bierbum 
& Partners (1930), 23 B. W. C. C. 131, C. A. 

3208. Add, Annotation : — Dlstd. Parker v, London 
Brick Oo. & Porders (1927), 20 B. W. C. 0. 
678. 

8224. Add. Annotations : — Consd. Evans v. Ebbw 
Vale Steel Iron & Coal Co. (1929), 22 B. W. 
C. C. 274. Refd. Williams v. Watson (H. J, 
& S. A.) (1930), 23 B. W. C. C. 151. 

3226a. .] — Where a workman injured his left 

hand, but the county ct. judge found that 
there was no incapacity resulting from the 
accident & no probability of any ; — Held : 
the evidence supported the findings, ^ there 
was no misdirection. — Wagstapp v. Gutta 
Peroha Co. (1927), 20 B. W. C. C. 430, 0. A. 

3226b. .] — A workman earned £9 9 ,<j. a week as 

a stone contractor under a contract at a fi.ved 
price, upon which he himself worked, & also 
eniployed others. While so working he was 
injured by an accident. The county ct. judge 
said that he did not accept the evidence 
which had been given as to the inability of 
the workman to do the full work of a con- 
tractor, & refused compensation : — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. — Jones v. Oarporth Col- 
lieries, Ltd. (1926), 20 B. W. C. 0. 109, 
0. A. 

Annotation BuH. Dodd V. Oceanic Steam Navigation Co. 

(1928). 21 B. W. O. C. 118, 

3226c. .] — In July a seaman caught his left 

hand in the cogs of a windlass, & in Aug. had 
the little finger amputated. He was paid 
compensation imtil Dec. He claimed com- 
pensation as for total incapacity, with a 
declaration of liability. The county ct, judge 
made an award in favour of the employers : — 
Held : there was abundant evidence to sup- 
port the award. — Barry v. Pobthleven 
Ship Owners (1928), 21 B. W. C. C. 219, 0. A. 

3226d. •] — A timber-feller was injured while 

felling trees by reason of a chip flying into 
his right eye. After six weeks his panel 


doctor certified that he was fit to resume his 
ordinary work. He resumed work, but with 
some assistance. The workman claimed 
compensation, alleging permanent partial 
incapacity. At the hearing the panel doctor 
who liad granted the certificate gave evidence 
to the effect that the workman’s right eye 
had lost 50 per cent, of its visual power. 
The county ct. judge found that there was a 
difference of 2s. between the pre-accident & 
post-accident earnings, & m^e his award 
for the workman for Is. a week. The em- 
ployer appealed : — Held : there was evidence 
to support the finding & no misdirection. 
Appe^ dismissed. — Roberts v, Grbgson 
(1931), 24 B. W. C. C. 165, C. A. 

3227a. -.] — A workman suffered an injury ^ 

his finger by an accident arising out of & in 
the course of his employment, with the 
result that the finger had to be amputated. 
Compensation was paid, but was determined 
upon the certificate of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In proceedings instituted by the 
workman medical evidence was given on lus 
behalf that his grip was weakened, that the 
muscles were still tender, & that he was still 
partially incapacitated. The doctor called 
on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work which would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, & 
made a declaration of liability only : — 
Held : there was no evidence to support the 
finding, & the case must be remitted for 
compensation to be assessed. — Buck v, 
Denning (1926), 19 B. W. C. C. 388, C. A. 

1, Add, Annotations: — As to (2) Consd. Wil- 
liams V, Tredegar Iron & Coal Co. (1927), 
96 L. J, K. B. 722 ; Bevan v. Nixon’s Naviga- 
tion Co. (1928), 139 L. T. 647 ; Tannoch v, 
Brownieside Coal Co., [1929] A. C. 642. 
Apld. Stevens v, Birmingham Corpn. (1929), 
22 B. W. C. C. 311 ; Birch Bros., Ltd. v. Brown, 
[1930] 2 K. B. 256. Consd. Birch Bros., Ltd. 
V. Brown, [1931] A. C. 605. Extd. Bywater 
V, Sothert & l*itt (1932), 174 L. T. Jo. 121. 
Consd. Byrne v, Evans Lifts, Ltd. (1932), 25 
B. W. C. C. 41. Refd. Broughton v, London 
& North Eastern Ry. Co., [1930] 1 K. B. 678 ; 
The Croxteth Hall, The Celtic, [1930] P. 197 ; 
Earl v. Thomas W. Ward, Ltd. (1930), 143 
L. T. 746 ; Mothersdale v, Cleveland Bridge 
Engineering Co. (1930), 99 L. .1. K. B. 261 ; 
West Leigh Colliery Co. v, McNeil (1929), 
22 B. W, C. C. 641 ; Jensen v, Jones (R, E.), 
Ltd. (1930), 23 B. W. C. C. 518. Generally, 
Refd. Lewis v. Guest, Keen & Nettlefolds, 
WatMns v. Same, Tucker v. Same, Ingram v, 
Crawshay (1027), 96 L. J. K. B. 664. 

). Add. Annotations : — Consd. Lewis v. Guest, 
Keen Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 


PART XIV. SECT. 12, SUB-SECT. 1. 

3216 i. .] — Moore v. 

Ntmmo, [1929] S. O. (Ct. of SesB.) 607. — 

SCOT. 

PART XIV. SECT. 12, SUB-SECT. 3. 

3228 lU. .] — A workman wew 

awarded compcnsaHon in respect of 
total inoapacity in Feb. 1025. On 
May 13, 1926, ho became fit for light 
work. He made efforts to obtain snch 
work, but, owing to abnormal economic 


conditionB, ho was unable to do so. 
It he had obtained light work the effects 
of his Injury would have worn off, & 
he would have recovered full capacity 
by Sept. 13. 1926. Owing, however, 
to his failure to obtain light work ho 
was still partially Incapacitated at the 
latter date. Apart from this failure 
to obtain work, his condition was not 
duo to any failure on his part to take 
roaaonahlo measures to promote the 
recovery of capacity. The arbitrator 
having suspended payment of com- 
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ponsation as from Sept. 13, 1926 : — 
J^eld : the continuance of incapacity, 
not being due to any unreaHonable 
conduct on tlie workman's part or to 
the intervention of any new cause 
apart from economic circumstances, 
wets still attributable to the original 
accident; &, accordingly, that the 
arbitrator was not ontitled to suspend 
payment of oompensation. — Kennedy 
t». Shotts Iron Co., [19291 S. C. (Ct. 
of Seas.) 29.— SCOT. 
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96 L. J. K. B. 664 ; Birch Bros., Ltd. Vs Brown, 
[19;i0] 2 K. B. 265. Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647; White 
V. London & North-Eastern By. Co., [1931] 
A. 0. 52. 

3231a. -.] — A miner working at the face had 

his right hand crushed in June, 1905. ‘As a 
result, in May, 1912, the middle finger of 
that hand was amputated & he returned to 
work on the surface as a trimmer. His 
earnings as a trimmer exceeded his pre- 
accident earnings, & his compensation was 
therefore reduced to a penny a week. In 
Jan. 1929, the pit was closed down. The 
workman was unable to obtain work & 
applied for compensation. The employers 
contended that the workman was fully able 
to work, & that his inability to obtain work 
was due to labour conditions. The county 
ct. judge made an award for 2s. 2d. a week. 
The employers appealed : — Held : there was 
evidence of paiiial incapacity & no mis- 
direction. — Woodcock v. Tydesley Coal 
Co. (1929), 22 B. W. C. C. 602, C. A. 

3231b. -.] — A workman employed as a wheel- 

wright & van driver met with an accident 
arising out of & in the course of his employ- 
ment, which necessitated the removal of his 
left eye. After a period of total incapacity 
he resumed his work as a wheelwright, but 
was unable to drive a van, & he was ulti- 
mately discharged for business reasons. In 
respect of his iiijury he obtained an award of 
compensation, first, for partial incapacity, 
&, afterwards, on his application for* a review 
in consequence of his inability to get work 
owing to his obvious disfigurement, for tr)tal 
incapacity. After he had become nearly 
blind owing to cataract in his right eye, the 
employers’ insurance co. offered him employ- 
ment as a cleaner in their office at a wage 
which was double tiie market rate of wages 
for that work, but the workman refused this 
offer by reason of his infirmity. Upon an 
apph* cation by the employers for a review 
terminating or reducing the compensation, 
the county ct. judge found that the offer of 
the insurance co. was a genuine offer & 
reduced the compensation to half the differ- 
ence between the workman’s pre-accident 
wages & the wages offered him by the 
insurance co. : — Held : there was no evidence 
on which the county ct. judge could properly 
find that the workman’s proved inability to 
earn wages by reason of the loss of his left 
eye had ceased to exist, inasmuch as the 
offer of the insurance co., in the circum- 
stances in wliich it was made, had no evi- 
dential value as a test of the man’s earning 
capacity in the open market. — Birch Bros., 
Ltd. V, Brown, [1931] A. C. 605 ; 100 L. J. 
K. B. 651 ; 145 L. T. 398 ; 47 T. L. R. 495 ; 
76 Sol. Jo. 488 ; 24 B. W. 0. C. 255, H. L. 

3231c. .] — Bywater v. Sothert & Pitt 

(1932), 174 L. T. Jo. 121, C. A. 


3282. Add, Annoiaiions : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1^27), 
96 L. J. K. B. 664. Refd. Cushion v. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 
0. 0. 464 ; Bevan v. Nixon’s Navigation Oo. 
(1928), 139 L. T. 647. 

8288. Add. Annotation : — Refd. Broughton v. 
London & North-Eastern Ry. Co., [1930] 1 

K. B. 678. 

3235a. .] — The amount of the average 

weekly earnings of a workman before accident 
was 50s. After the accident he returned to 
lighter work, but was paid at exactly the 
same rate as before the accident. He, how- 
evei*, only earned an average weekly amount 
of 37s. 8d., owing to slackness of trade. He 
brought a claim for compensation at the rate 
of 6s. 2d. a week, being one-half the difference 
between his pre-accident & post-accident 
earnings. The county ct. judge made a 
declaration of liability only on the ground 
that he found no loss of earning capacity 
due to the accident since the return to work. 
The workman appealed : — Held : the loss 
of earnings after the accident being entirely 
due to la.bom* conditions & not to the fact 
that the workman was injured, the decision 
of the ct)unty ct. judge wfis right. — Lyon v. 
TAYiiOR Bros. (1928), 21 B. W. 0. O. 415, 
C. A. 

Annotations : — Distd. White r. London & North-Eastern 
Ry. Co., [10311 A. C. 52. Refd. The Croxteth Hall. Tho 
Celtic, [19301 P. 197. 

3238. Add. Annotation: — As to (1) Refd. Lewis 
V. Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram i’. Orawshay 
(1927), 96 L. J. K. B. 604. 

3239. Add. Citations 96 L. J. K. B. 295 ; 136 

L. T. 427 ; 19 B. W. 0. C. 475. 

Add. Annotation : — Refd. Lewis v. Guest, 
Keen <te Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Orawshay (1927), 90 
L. J. K. B. 004. 

3239a. .] — A miner who, in Apr. 1926, 

had tho symptoms of nystagmus, 'On Apr. 30 
went on strike until Dec. 2. On July 13, 
he obtained a certificate that he was dis- 
abled by the disease as from June 1 4. The 
county ct. judge held, although totally in- 
capacitated from June 14, the workman 
would not, in any case, have been at work 
owing to the strike, & refused compf^nsation : 
— Held : if a workman was totally incapaci- 
tated by an accident, it was immaterial that 
he might also have been prevented from 
earning money by some other cause. — 
Williams v. Cwmaman Goal Go., Ltd. 
(1927), 20 B. W. 0. 0. 476, G. A. 

3240. Add. Annotation : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. J. K. B. 664. 

3241. Add. Annotation : — Refd. Lewis v. Guest, 
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3236 i. Whether incapacity within 
the Acts -iilacJiTiese of work.]— A work- 
man, employed as a drawer in a mine, 
who hod been injured, was paid coin- 
pensatlon first as for total, & later as 
for partial, incapacity. He then 
obtained work with the Hame lunployors 
as a pump en^rineman at wofces higher 
than he had earned as a drawer, & 
compenBation was suspended by agri'ce- 


ment. The pit in which ho was 
employed as a pump englueinan 
havinsT been closed, the workman was 
thn>wn exit of employment. He was 
unfit, owint? to his ltijurj% for bis 
fornwr work as a drawer, but ho was 
tit for various jobs, including that of 
pump eriBlneman, at which hc*could 
earn his former wage. He was unable 
to find work owing to the state of tho 
coal mining industry & not owing to 
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hia injury. The arbitrator having 
ended compensation in the meantime 
as at the dat^ when tho workman 
obtained work as a pump engine- 
man : — Held : as the workman w as 
fit for work at which be could oam 
as high wages as bo had earned as a 
drawer, he was not entitled to oom- 
ponsation. — Inverarity v. Edinburgh 
CoLLiEBiifiS, Ltd.. [1929] S, O. (Ot. of 
Sess.) 338.~-SCOT. 
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Keen & Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Crawshay (1927), 96 
L. .T. K. B. 664. 

3243a. Cesser of work obtained in lieu of 
compensation.] — When a workman, partially 
incapacitated by an accident during the 
course of his employment, obtains work in 
lieu of compensation, the cesser of that work 
entitles him to an award, even in cases where 
the cesser is due to the state of the labour 
market & would have resulted in his being 
unemployed in any event. — Lewis v. Guest, 
Keen & Nettlefolds, Ltd., Watkins v. 
Same, Tuckbk v. Same, Ingram v, Orawshay 
Brothers, [1928] 1 K. B. 20 ; 96 L. J. K. B. 
664 ; 137 L. T. 386 ; 43 T. L. R. 436 ; 71 Sol. 
Jo. 388 ; 20 B. W. C. 0. 359, C. A. 

AnnotaHona : — Apld. WllUamB r. Cwmaman CJoal Co. (1927)* 
20 B. W. C. C. 476 ; Lyon v. Taylor Bros. (1928), 21 

B. W. C. 0. 415. Refd. Cushion v, Tredegar Iron & 
Coal Co. (1927), 20 B. W. C. C. 454: Bevan v. Nixon’s 
Navigafion Co. (1928), 139 L. T. 647 ; Birch Bros., Ltd. v. 
Brown, [193^‘3 2 K, B. 255; White t>. London & North- 
Eastcni By. Co. (1929), 142 L. T. 435 ; Wmiams v. Watson 
(H. J. & S. A.) (1930). 23 B. W. C. C. 151. 

3243b. -.] — A coal miner, who had worked 

for many years underground, became, by 
reason of an attack of nystagmus, only able 
to do surface work at a lower wage. This 
work was unavailable, owing to tlie state of 
tlie labour market, though the workman, 
but for the nystagmus, would probably have 
been able to obtain employment under- 
ground ; — Held : the effect of Workmen’s 
Compensation Act, 1923 (c. 43), s. 10, which 
was re-enacted as Workmen’s Compensation 
Act, 1925 (c. 84), s. 9 (4), was necessarily 
to exclude the idea that the word.s “ able to 
earn ” in Workmen’s Compensation Act, 
1906 (c. 58), Sched. I., applied to any cir- 
cumstances not personal to the workman 
himself. It dealt expressly with the case 
of the man who could not find work, & it set 
the criterion whether the failure i-o find work 
was duo wholly or mainly to the accident, but 
failure to find work due solely to the state of 
the labour market was expressly excluded by 
the .sect., & it. was impossible to say that 
Cardiff Corpn. v. 7faZ/, No, 3284, post, when 
applied to a case after the i)assing of 1923 
Act, was wrong. — Bevan v. Nixon’s Naviga- 
tion Co., Ltd., [1929] A. C. 44 ; 139 L. T. 
647 ; 44 T. U R. 805 ; 21 B. W. C. C. 237, 
H. L. 

ATmotaiions : — Apld. Lyon r. Taylor Bros. (1928), 21 B. W. 

C. C. 415. Expld. Tannnch v. Brownlefiidc Coal Co., 
(19291 A. C. 642. Distd. Evans r. Ebbw Vale Sleol, Iron 
& Coni Co. (1920). 22 B. W. 0. C. 274. Consd. Statliara 
V. Oxcroft Colliery Co. (1929), 22 B. W. C. C. 330; 
Mothersdale v. Cleveland Bridge & Engineering Co. (1930), 
99 L. J. K. B. 261. Distd. White v. London & North- 
Eastern By. Co., [1931] A. C. 52. Apld. Woodcock r, 
Tydosley Coal Co. (1929), 22 B. W. C, C. 502. Refd. 
Gladstone Spinning Co. v. Nangle (1928), 98 L. J. K. B. 
161 ; Wemysp Coad Co. r. Walker (1929), 22 B. W. C. C. 
366 ; Birch Bros., Ltd. v. Bro^-n, [1930] 2 K. B. 255; 
Broughton v. London North-Eastern By, Co., [1930] 1 
K. B. 578 ; The Croxteth HaU, The Celtic, [1930] P, 197. 
Refd. Williams v. Watson (H. J. & S. A.) (1930), 23 
B. W. C. C. 151. 

3243c. .] — Applt., who was totally Incapaci- 

tated by an injury by accident arising out 
of & in the course of his employment by 
reaps, whilst working as a fitter in the erecting 
department of their works, on becoming lit 


for light work, was employed by reaps, in the 
gauge depaiiment of their works. A claim 
by him for compensation in respect of the 
difference between bis pre-accident earnings 
& his present earnings was opposed by resps. 
on the ground that the full week’s work in 
that department was five & a half days, but 
that owing to trade conditions the department 
was only working five days, & that, if applt. 
had worked a full week, as he was physically 
capable of doing, his earnings would have 
exceeded his pre-accident earnings. The 
arbitrator awarded compensation ; — Held : 
on the facts, resps. had failed to prove that a 
normal week’s work in the ga-uge department 
was more than five days & that the award 
was rightly made. 

The question whether, where a partially 
disabled workman is actually earning wages, 
the compensation to which he is entitled is 
to be assessed by reference to the nonnal 
earnings under normal market conditions in 
that employment or by reference to his 
actual earnings in the conditions prevailing 
at the time was left open by tlie House. 

Semhle : it does not necessarily follow from 
Bevan v. Nixon's Navigation Co., No, 3243b, 
where a man is actually earning wages in a 
suitable employment & the wages which he is 
receiving are the wages usually paid at the 
time in that emi)lo>uiient, that the arbitrator 
is bound to assess his compensation on the 
basis of what he would have been earning if 
the conditions of employment in that occupa- 
tion had been more prosperous. — White v. 
liONDON North Eastern Ky. Co., [1931] 
A. 0. 52 ; 99 L. J. K. B. 633 ; 144 L. T. 1 ; 
46 T. L. R. 648 ; 23 B. W. C. C. 330, H. L. 

3247a. .] — A blacksmith was injured while at 

work by a siilinter of iron entering an eye, 
A- impabing its vision by one-half. He 
retiu‘ned to work for a shoi-t period, but did 
not do overtime, threw up the work on 
the gi'ound that it was unsuitable. He was 
nervous of losing the sight of the other eye. 
The emyiloyers called medical evidence that 
he was fully able to do his work. The county 
ct. judge made an award in favour of the 
workman on the basis of partial incapacity. 
The employers appealed : — Held : there was 
evidence to suppoii the finding & no mis- 
diiection. — C’OLQUii'T v. United Steel Co,, 
I.TD. (1928), 21 B. W. C. C, 409, C. A. 

3251a. .] — A workman lost an eye in 

the course of his employment. He refused 
to follow medical advice wear a glass eye, 
but brooded over liis accident, & got into a 
nervous state. The county ct. judge held 
the nervous condition caused incapacity & 
was directly due to the accident ; — Held : 
it was a question of fact, as to wMch there 
was evidence to support the finding, & no 
misdirection. — H odson v . Star Paper Mills, 
Ltd. (1927), 20 B. W. C. 0. 265, C. A. 

3261. Add, Annotation : — Consd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T, 647. 

3264. Add, Annotation : — Consd. Statham v, 
Oxcroft Colliery Co. (1929), 22 B. W. C. C. 
330. 
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3248 ii, .} — Where it appeared 

from the modloal evidence that snbae- 
qiient to an injury the workman 


developed a mental condition in which 
he could not bring himself to begin 
work. &: did not carry out medical 
advice to do light work of any sort as 
a curative measure : — Held : the And- 
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Ing of the arbitrator refusing to award 
compensation should not bo disturbed. 
— Forrester t?. Torrbnbpord Sand 
& Gravel Pits, Ltd., [1928] S. A. 
S. B. 427.— AUS. 
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3269a. .] — collier suffered a succession 

of accidents, but was given work with partial 
compensation until, in 1921, he left the 
colliery A became a club stewai'd at higher 
wages. In 1922 he was granted a declara- 
tion of liability against the colliery co. In 
1928 he was dismissed from his position of 
club steward <fe failed at three clubs where 
11161*0 were vacancies to obtain the position 
of a club steward. He claimed that he was 
unfit to w’ork as a collier at the coal face, & 
Ills old employers refused t/O employ him 
otherwise. He therefore made a claim for 
compensation against his old employers in 
the form of a review of the declaration of 
liability. The county ct. judge made an 
award in his favour of Is. Od. a week on the 
grounds that, although he could do surface 
work, he was unable to work at the coal face, 

A that the job of a club stewaid was not a 
well-known branch of the labour market, <fe 
should therefore be disregarded : — Held : 
there was no evidence on which the county 
ct. judge could find that the work of a club 
steward was exceptional ; it was a well- 
known class of employment in which the man 
was capable of working. The case must be 
remitted for a rehearing, taking this fact into 
consideration. — STATifAM v. OxertOFT Coi.- 
LIKRY Co., Ltd. (No. 2) (1929), 22 B. W. O. C. 
330, C. A. 

3269b. After retirement.] — A workman lost 

the use of an eye by accident & wore a shade 
over it in consequence. Liability being 
admitted he received full compensation until 
he was able to do his ordinary w^ork again. 
An agreement was recorded wdiereby the 
employci's undertook to provide the workman 
with employment, A admitted their liability 
to pay compensation “as when their 
liability shall arise.” The workman continued 
doing his 'work without compensation until 
having reached the age of sixty-six ho was 
compulsorily retired under liis employers* 
superannuation scheme, but at the same time 
became entitled thei*eunder to a pension of 
10.*?. per week. After his retirement the 
workman filed a request for ai^bitiaiion, claim- 
ing to be entitled to be paid full compensation 
as from the date of his retirement. He gave 
evidence that he had tried to obtain work 
since his retii’ement but had failed. The 
county ct. judge held that although the 
workman was physically capable of perform- 
ing his old work with his old emi)loyers, liis 
age A the loss of the eye prevented him getting 
fresh work in the labour market. He made 
an award in his favour of 10^. a week. He 
found the w'orkman’s average weekly eai*n- 
ings before the accident to be £S 5s. <k his 
post-accident earnings £2 2 s. The first 

figure included payment for overtime & the 
second did not. Furthermore there had been 
a fall in the rate of wages since the accident. 
Tlte employers appealed on the grounds that 
the workman was not incapacitated, & that, 
if he vras, compensation had been calculated 
on the wrong basis, because the judge had not 
taken into con.sid oration the question of over- 
time A fall in the rate of wages: — Held: there 
was evidence on which the county ct. judge 
could find iliat the workman was partially in- 
capacitated, but, in arriving at the amount 
of compensation payable he had not taken 
into account the liigh rate of pre -accident 
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wages & overtime. Also the question of 
pension must be considered. — Stevens v. 
Birmingham CJorpn. (1929), 22 B, W. C. 0. 
311, 0, A. 

Annofation : — ^Befd. Birch Bros., Ltd. v . Brown, [1931] 
A. C. 00.'^. 

3274a. -.] — A workman, whose left eye 

was defective, suffered, in 1939, an injury to 
his right eye while working as a miner, for 
which compensation was received until the 
beginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, & he was given surface work on the 
screens, & was paid compensation for partial 
incapacity. He left this work at the com- 
mencement of the stoppage due to a dispute 
in the coal trade in 1926, but was not re- 
omployed at the conclusion of the stoppage, in 
Dec. 1926. In Peb. 1927, the workman 
applied to have his compensation increased, 
on the ground that the work on which he 
had been employed was a special kind of 
surface work found for him by his employers. 
The county ct. judge held resps. were not 
liable to pay compensation as claimed on 
the grounds set out in their particulars. 
The particulars referred to in resps.* answer 
contained the afiegation tliat the workman 
was not incapacitated from doing ordinary 
surface work : — Held : the award must be 
taken to mean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work, & there was 
evidence to support such a finding. — Cushion 
V. Tredegar Iron & Coal Co., ltd. (1927), 
20 B. W. C. C. 454, C. A. 

3275a. -.] — A miner, in 1916, lost his right 

eye by accident, & received compensation. 
Ho subsequently returned to work at the 
face, but in June, 1924, had another accident 
through wMch liis left eye was injured, & 
he was paid compensation. In Mar. 1925, 
he returned to light work, receiving also a 
weekly sum by way of compensation. On 
July 1, 1925, the employers applied for a 
review & termination of the weekly pay- 
ments. The workman stated in evidence 
tliat he was afraid to work below ground 
again, & the county ct. judge held work at 
the cool face was not suitable, & the man’s 
refusal to do it was reasonable : — Held : the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, & to assess the compensation pay- 
able only in regard to incapacity from the 
second accident. — Aston Coal Co., Ltd. v. 
Stancil (1926), 20 B. W. C. 0. 198, 0. A. 

3282. Add. Annotation : — Consd. Evans v. Ebbw 
Vale Steel, Iron Coal Co. (1929), 22 B. W. 
C. C. 274. 

3283. Add. Annotedions : — Refd. Lewis v. Guest, 
Keen &> Nettlefolds, Watkins v. Some, 
Tucker v. Same, Ingram v. Crawshay (1927), 
137 L. T. 386; Birch Bros., Ltd. v. Brown, 
[1930] 2 K. B. 265. 

3283a. Accident to infant — Inability to do work of 
employer on becoming adult.] — An infant 
employed by a railway co. lost his left foot 
in an accident while at work. He was fitted 
with an artificial foot & given suitable employ- 
ment until he came of age. His employers, 
being then unable to find him work in an 
adult grade, dismissed him. The workman 
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claimed compensation as a totally in- 
capacitated adult worker, but the employers 
refused to pay except on the basis of pai'tial 
incapacity. The county ct. judge held that 
the workman was not entitled to bo treated 
as totally incapacitated either as an “ odd lot *’ 
or under Workmen’s Compensation Act, 1926 
(c. 84), s. 0 (4). The workman appealed : — 
Held : there was evidence to support the 
dnding & no misdirection. — Barnes v. 
London & North Eastern Ky. Co. (1929), 

22 B. W. C. C. 205, C. A. 

AnnotatiouB : — Refd. Earl v. Thomas W. Ward, Ltd. (1930), 
143 L. T. 745 ; WilUams r, Watson (H. J. & S. A.) (1930), 

23 B. W. C. 0. 151. 

3284. Add. Annoiaiioiis : — Consd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh xu 
Same, Timmis v. Same (1926), 136 L. T. 427 ; 
I^wis V. Guest, Keen & Nettlefolds, Watkins 
V, Same, Tucker v. Same, Ingram v, Crawshay 
(1927), 96 L. ,T. K. B. 664 ; Rhodes v. Digby 
Colliery Co., [1927] 1 K. B. 152. Apprvd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. Consd. Gladstone Spinning Co. 

V. Nangle (1928), 98 L. J. K. B. 161 ; Barnes 
r. L. & N. E. By. Co. (1929), 22 B. W. C. C. 
206 ; Evans v. Ebbw Vale Steel, Iron & 
Coal Co.. Ltd. (1929), 22 B. W. C. C. 274. 
Apld. Wemyss Coal Co.. Ltd. v. Walker 
(1929), 22 B. W. C. C. 366. Consd. Earl v. 
Thomas W. Ward, Ltd. (1930), 143 L. T. 
745. Distd. White v. London & North- 
Eastern By. Co., [1931] A. C. 62. Dbtd. 
Williams v. Watson (H. J. & S. A.), 
(1930), B. W. C. C. 151. Refd. Cushion r. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 

C. C. 454 ; Tannoch v. Brownieside Coal Co., 
[1929] A, C, 042 ; Statharn v. Oxcixjft Colliery 
Co. (1929), 22 B. W. C. C. 330 ; The Croxteth 
Hall, The Celtic, [1930] P. 197 ; Mothersdale 
V. Cleveland Bridge & Engineering Co. (1930), 

99 L, J. K, B. 261 ; Birch Bros., Ltd. r. 
Brown, [1931] A. C. 005. 

3286. Add. Annotation : — Refd. Bevan v. Nixon’s 
, Navigation Co. (1928), 139 L. T, 647. 

3287. Add. Annotations : — Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647; 
Hughes V. Pwll-Heli Granite Co. (1929), 22 
B. W. C. C. 637 ; Willis v. Howde (1031), 24 
B. W. C. C. 352. 

3288. For cross-reference after this case read 
“ See, now. Workmen’s Compensation Act, 
1931 (c. 18).” 

3288a. Application to industrial disease.] — Appit., 
who was a miper employed by the resps., was 
disabled by miners’ nystagmus & was paid 
compensation, but \iltimatcly the medical 
referee certified under 1925 Act, sect. 19 (3), 
that appit. had recovered & was fit for 
ordinary work. On an application by resps. 
to end the compensation the medical referee 
informed the arbitrator tliat he did not intend 
to certify that appit. had completely re- 
covered in the sense that he was not more 
susceptible to the disease than before the 
attack ; — Held : sect. 9 (4) of the Act applies 
not merely to physical incapacity for work 
b\it also to cases of industrial disease, &, as 
complete recovery hod not been established, 
the arbitrator was not entitled end the 
compensation as from the date of the certili- 
cate, & appit. must be permitted to go to 
proof of his averments in opposition to resps.’ 
claim to have the compensation ended. — 
Connor v. Cadzow Coal Co., Ltd,, [1932] 
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A. C. 1 ; 101 L. J. P. C. 69 ; 146 L. T. 97 ; 
48 T. L. B. 10 ; 76 Sol. Jo. 763 ; 24 B. W. 
C. C. 396, H. L. 

Annotation : — ^Refd. Pcorikyber Navigation Colliery Co., 
Ltd. V. Edwards (1932), 173 L. T. Jo. 261. 

3288b. Application of Workmen’s Compensation 
Act, 1931 (c. 18), s. 1 — Finding of partial 
incapacity by medical referee.] — ^Williams 
V. New British Bhondda Colliery Co., 
Ltd., No. 3038b, ante. 

3288c. Condition for termination on receipt of 

unemployment benefit — ^Right to compensa- 
tion for period prior to order.] — (1) The 

proviso to sect. 1 of 1 931 Act applies only to 
a period after the date of the order made by 
the county ct. judge, & therefore does not 
prevent full compensation being awarded 
from a date antecedent to the order although 
unemployment benefit may have been paid 
throughout such antecedent period. 

(2) The county ct. judge has a discretion 
under the section to attach such conditions 
to his order as he may think fit with regard 
to the repayment of unemployment benefit 
received prior to the date of the ordei*. 
Appeal dismissed.- — G oodman v . Huston & 
Hornsby, I/td., [1932] 2 K. B. 60; 101 
L. j. K. B. 353 ; 146 L. T. 522 ; 48 T. L. B. 
319 ; 25 B. \V. C. C. 98, C. A. ; affd. sub nom. 
Boston & Hornsby, Ltd. v . Goodman, 49 
T. L. B. 55 ; 76 Sol. Jo. 815, H. L. 

Annolaium : — FoUd. Poster v, Scunthorpe & District Bill- 
postiogCo. (1932), 101 L. J. K. B. 357. 

3288d. .] — ^A caipenter was 

seriously injured by an accident for wliich his 
employer admitted liability & paid him full 
compensation. He was subsequently given 
light work, sitting on a bench making boxes, 
the materials being brought to him. It was 
work which had to be done in the normal 
course of the emxfioyer’s business, & was done 
satisfactorily. On an application for com- 
pensation he was awarded 4s. a week, & 
received this in addition to the wages paid 
to him for the light work. After a year & a 
half he had to be discha^ed owin^ to tr^e 
depression. Afl^er his discharge ho applied 
for & received unemployment benefit & was 
still receiving it at the date of the hearing of 
an api>Hcation by him for the reidew of his 
weekly pa> meiit of 4s. by an increase to SOs. 
At the arbn. the medical evidence was to the 
effect that the workman was in the same 
condition as when ho was awaided 4s. a week, 
but he claimed an increase to 30s. a week on 
the gi'ound of total incapacity. The county 
ct. judge found that the workman was as 
capable of doing work as when the award for 
4s. a week was made, but that owing to trade 
conclitions he had lost his employment & had 
sim^e drawn, & was still drawing, unemploy- 
ment pay on the ground that he could do the 
work if he could get it. He found he was not 
an odd lot,” & further held that the 1931 
Act had rendered it impossible for the work- 
man to obtain an increase, made his awai*d 
for the employer. The workman appealed : 
— Held : the award was unsatisfactory as it 
might be read as meaning that the receipt 
of unemployment benefit by the workman 
before the date of tlie hearing had disentitled 
him from claiming full compensation, con- 
trary to the decision in Goodman v. Rmton 
Hornsby, Ltd., No. 3288c, ante. — Robinson 
V. Engllsh Steel Corpn,, Ltd. (1932), 25 

B. W. 0. O. 203, 0. A. 
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3288e. ~.] — The words in proviso (ii) 

to sect. 1 of 1931 Act are words of futurity 
only, & should be incorporated in eve^ order 
made under that Act. Appeal dismissed. — 
Foster v. Scunthorpe & District Bill- 
posting Co. (1932), 101 L. J. K. B. 357 ; 25 
B. W. 0. 0. Ill, O. A. 

3288f. What conditions must be imposed — 

General rule.] — Sect. 1 of 1931 Act not being 
mandatory, there is no obligation on a 
coimty ct. judge in making an order under 
that Act to specify any period for, or to 
impose any conditions to, such order, but if 
he does not wish to specify any period or 
conditions, it is wise for him to record that 
the order is to continue until the weekly 
pajunent shall be ended, diminished, or 
redeemed in accordance wii/h the Acts, &- 
that no conditions arc imposed save only the 
condition contained in proviso (ii) to sect. 1, 
the terms of which should be set out. Appeal 
dismissed. — Marsh v. Bobert Parker, Ltd. 
(1932), 25 B. W. C. 0. 197, C. A. 

3288g. Condition for termination on 

receipt of unemployment benefit.] — Goodman 
V . Ruston & noRNSBY, Ltd., No. 3288c, 
ante. 

3288h. .] — Foster v . Scunthorpe 

& District Billposting Co., No. 3288o, 
ante. 

3288J. Condition for repayment of un- 

employment benefit received prior to order- 
Discretion of Judge.] “Goodman v. Ruston 
&; Hornsby, Ltd., No. 3288c, uyiie. 

3289a. Unable to find former employment.] 

— A miner who had lost the sight of his 
right eye in an accident recovered sufficiently 
to be fit to resume his old work. Although 
he had taken all reasonable steps to obtain 
work as a miner or quanyman, he 
failed to obtain any. The sherifl-substitute 
found that the workman’s failure to obtain 
emplo>Tnent was mainly a consequence of 
thfi injury A treated his incapacity as total 
under sect. 9 (4), On appeal to the First 
Division of the Ct. of Session the decision 
of the sheriff-substitute was reversed on the 
ground that sect. 9 (4) did not apply to a 
case where the workman had recovered 
sufficiently to be fit for his former employ- 
ment. The workman appealed to the House 
of Lords //e/d .* the words “ employment 
of a ceitain kind,” in sect. 9 (4 ) are applicable 
although the employment which the workman 
is fit for A is attempting to obtain is 
his pre-accident employment. — Tannoch v. 
Brownieside Coal Co., [1929] A. C. 642 ; 
98 L. J. P. C. 156 ; 141 L. T. 599 ; 45 T. L. R. 
699 ; 73 Sol. Jo. 499 ; 22 B. W. C. C. 383, 
H. L. 

Ayinotaiions : — Consd. Hughes v. PwU-Hell Granite Co. 
(1929), 22 B. W. a. 0. 637 ; Mothersflalo v. Cleveland 
Bridge & Engineering Co. (1930), 99 L. J. K. B. 261. 
Retd. Birch Bros,, Ltd. v. Brown, [1930] 2 K. B, 255 ; 
Chai'lton v. Union Castle Line, Ltd. (1930), 3 43 L. T. 66 ; 
Wrniams V. Englofiold ColUeriee, Ltd. (1929), 22 B. W. 
C. C. 532; Comiot* t\ Cadzovv Coal Co., Ltd., 11932J 
A. C. 1. 

3290. Add. Annotation : — Consd. Birch Bros,, Ltd. 
V. Brown, [1931] A. C. 605. 

3290a. .] — In May, 1923, a miner suffered a 

permanent injury by accident to his left 
foot A was paid compensation. In May, 
1924, he was given by his employers light 
employment as a signahnfin, together with 
compensation for partial incapacity, A lie 


continued to do the work satisfactorily until 
the general stoppage in 1926. His services 
were then dispensed with, A he was unable 
to obtain employment elsewhere. At the 
hearing it was proved that the workman 
could not do work which involved activity 
of the feet. The sheriff-substitute foimd 
that the workman was fit only for a special 
A limited class of work which he would have 
no chance of obtaining in the competitive 
labour market, A awarded him compensation 
for total incapacity. On appeal tliis decision 
was affirmed by the First Division of the Ot. 
of Session. The employers again appealed : 
— Held : there was ample evidence to support 
the finding of the arbitrator. — Wemyss 
Coal Co., IjTD. v. Walker (1929), 22 B. W. 
C. C. 366, H. L. 

AnnofrUion : — Refd. Smith v. Union Castle Steamship Co. 

1931), 24 B. W. C. C. 71. 

3291a. Charitable employment given by employer.] 

— An hotel employee was in 1922 injured by 
an accident which converted him for all 
practical purposes into a one-armed man. 
lie received compensation until 1926, when, 
as a result of an arbn., the county ct. judge 
made an order that the employers were liable 
to pay him compensation, A that he was at 
liberty to apply to the ct. ” should he at any 
time be so advised.” No other award was 
made, as the employers undertook to find 
him employment at 30s. a week. The em- 
ployment found for him was to stand in the 
street bolding a sijp advertising the hotel. 
In 1930 he was dismissed for pilfering A 
applied to the ct. for compensation by way 
of review. The county ct. judge made an 
awaid in his favour on the basis of total 
incapacity. The employers appealed : — 
Held : (1) the award of the county ct. judge 
must have been made on findings that the 
workman was totally incapacitated A that 
the employment found for him by his em- 
ployers was only a charitable employment, 
A there was evidence to support these 
findings ; (2) the workman, being found to 
be in the category of “ odd lot ” labour, the 
fact that he liad been dismissed for mis- 
conduct was irrelevant in coming to a decision 
as to whether or not there was incapacity for 
work. Appeal dismissed. — Jensen v. Jones 
(R. E.), Ltd. (1930), 23 B. W. C. C. 618, 
C. A. 

8291b. One hand becoming useless.] — As a 

result of an accident a workman lost the 
third linger of his left hAnd, the second A 
fourih lingers were shi-unken, A the thumb 
A first linger became weak, thus making the 
hand practically useless. The county ct. 
judge found that the w'orkman was an “ odd 
lot,” A also that ho should be treated as 
totally incapacitated under 1926 Act, s. 0 (4). 
The employers appealed : — Held : there was 
evidence to support the findings, A no mis- 
direction. Appeal dismissed. — Evans v. 
Thomas W. Ward, Ltd. (1930), 23 B. W. 
0. C. 364, 0. A. 

Annotation: — Consd. Earl v. Thomas W. Ward, Ltd. (1930)* 

23 B.W. C. C. 229, 

3292. Add. Annotation: — Refd. Earl v. Thomas 
W. Ward (1930), 143 L. T. 746. 

3295. Add. Annotation : — Consd. Lewis v. Guest, 
Keen A Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. J. K. B. 664. 
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SSeea. -•] — In 1911, a workman lost his 

right arm as a result of an accident. From 
1913 to 1922 his employers engaged him on 
light work. In 1922 it was agreed that he 
should in the future be paid Is, 6d. a week 
compensation in respect of the estimated 
difference between what he could earn at 
light work & what he would have been earn- 
ing if he had not been injured. After 1924 
he was given the work of record-keeping. On 
Dec. 24, 1927, he was discharged, the works 
being closed on account of trade difficulties. 
On Jan. 9, 1928, after sixteen days, he was 
re-engaged on light work on the terms of 
the 1922 agreement. The workman received 
unemployment benefit for the period he was 
unemployed Sc also the weekly compensa- 
tion of 7a. 6d., & did not try to obtain other 
employment. On May 13, 1928, he filed an 
application for arbitration, claiming an 
increase of compensation during the period 
he was unemployed on the basis of total 
incapacity. It was agieed that the amount 
recoverable in those proceedings, if successful, 
was 55 j?., being two sums of 35.v. a week less 
the two payments of 7.v. (id. The arbitra- 
tion was begun in Aug. 1928, Sc continued 
in Oct. In his evidence the workman said 
that he was “ a storekeeper plus messenger,*’ 
Sc that he could act as a watchman-gate- 
keeper. At the healing in Oct. the county 
ct. judge intimated that he was prepared to 
accept the argument put forward on liehalf 
of the workman that ho Wcas an “ odd lot,** 
but again adjourned the case to Feb. 1929, 
for fuither consideration. In Feb., after 
bearing further argum(?nt, the county ct. 
judge found that the workman was partially 
incapacitated, that tiiere were classes of 
employment in which he could earn his 
pro-accident wages, Sc that Is. (5d. was 
sufficient compensation during the two weeks 
in question. The workman appealed : — 
Held : the findings of the county ct, judge 
amounted to a finding of fact that the work- 
man was not an “ odd lot,” Sc there was 
evidence to support such a finding «& no mis- 
direction. — Evans v. Ebbw Steel, 

Iron <S: Coal Ou., T.til (1929), 22 B. W. 
C. C. 274, V. A. 

3295b. .] — A partially incapacitated 

workman in recei])t of reduced <;ompensation 
was unable to oi)tain woik Sc claimed com- 
])ensation on the basis of total incapacity on 
the ground that tlie injury was responsible 
for the fact that he was now only fit for light 
work, which was in fact unobtainable. "Jlie 
county ct. judge found that the workman 
was neither an ” odd lot ” nor within 1925 
Act, s. 9 (4), but tit for light work. He also 
foimd tliat his failure; to obtain employment 
was due to industrial conditions Sc not to his 
physical disability, Sc that the employers 
were right in reducing the compensation. 
The workman appealed : — Held : the find- 
ings of the county ct. judge were the exact 
findings in the case of Cardiff Corpn. v. Hall, 
No. 3284, which was approved in Bevan v. 
Nixon* 8 Navigation Co.. Ltd., No. 3243b, 
Sc there was no misdirection. Appeal dis- 
missed. — Williams v. Watson (11. J. & 
S. A.) (1930), 23 B. W. C. C. 161, C. A. 

3298a. .] — A wood-working machinist cut his 

hand on a circular saw. He was paid full 
compensation for over two months, but when 


the cut had healed the compensation was 
stopped & he applied for continuance of the 
compensation. After filing the application 
he obtained a job with fresh employers & 
cut himself again. At tiie hearing, at which 
it was alleged that the workman was suffering 
from traumatic neurasthenia, the county ct. 
judge found that he was able to do light 
work on the ground in the open air, but 
away from machinery, if such work could be 
found, but that he was quite unfit to go back 
to his old job. On the ground that there 
was no evidence that there was any ligiit 
work available of that particular limited 
kind, ilic judge awarded him continuance of 
compensation at the full rate from the date 
when it had been stopped. The employers 
ax)pealed : — Held : there was no evidence to 
justify an award for payment of compensa- 
tion at the full rate. Appeal allowed. Case 
remitted. — Atkins v. Sprecklby (Charles) 
Sc Co., Ltd. (1931), 24 B. W. C. C. 69, C. A. 

3299a. _ -A workman met with 

an accident arising out of & in the course of 
his employment which resulted in the loss 
of his right arm. He received full com- 
pensation based on total inc^acity for some 
time, when it was reduced. Owing to failure 
to obtain work he again claimed full com- 
pensation. Arbn. proceedings having taken 
place, the county ct. judge made an award 
based on partial incapacity, holding that the 
failure to obtain work was not “ wholly or 
mainly ” due to the injury, but to the state 
of the labour market : — Held : there was 
material upon which the county ct. judge 
could base his decision. The workman 
having failed to prove that his failure to 
obtain work was a consequence, wholly or 
mainly, of the injury, Sc there being no mis- 
direction, the appeal failed. — Mothersdale 
V. Cleveland Bridge Sc Engineering Co. 
(1930), 99 L. J. K. B. 261 ; 142 L. T. 641 ; 
23 B. W. C. C. 47, C. A. 

3300a. A workman, in Doc. 1924, 

lost his left eye in an accident, Sc received 
compensation until he was re-employ od at 
full wages at his old work in Mar. 1926. 
In Aug. 1925, he was discharged owing to 
slackness of trade Sc received unemployment 
benefit for a year. He was unable to give 
any clear evidence of wliat he had done subse- 
quently, but from Oct. 1928. to June, 1929, 
he was employed by the ^^ardians. From 
June, 1929, he was again in receipt of un- 
employment benefit. He made a claim for 
compensation in Aug. 1929. Evidence was 
given that he had applied three or four times 
to his old employers for work, but unsuccess- 
fully, Sc that he "had been unsuccessful in his 
applications for work to two other firms. 
The employers alleged tliat the only reason 
why they had been unable to re-employ him 
was because he had always applied for work 
at times when there was no work to be had, 
but that there had been work available for 
him in the past, Sc there was work available 
for him at the date of the hearing. There 
was no evidence that the refusal of work by 
the other two firms was due to the fact that 
he had lost an eye. The judge found that 
the workman had failed to obtain employ- 
ment wholly or mainly in consequence of his 
injury, Sc made an award in his favour tinder 
sect. 9 (4) on the basis of total incapacity. 
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The employers appealed on the ground that 
there was no evidence of either partial or 
total incapacity & no evidence to bring 
the case within sect. 9 (4 ) : — Held : there was 
misdirection & no evidence to support a 
finding of incapetcity due to the injury. — 
Hughes r. PwLL-Eteu Granite Co., Ltd. 
(1929), 22 B. W. C. C. 637, C. A. 

3301a. Ability to do work in ordinary course of 
employer’s business.] — On Jan. 6, 1923, the 
workman, who was at the time of this appeal 
fifty-nine years old, while working as a 
general labourer, was injured by an accident 
arising out of & in the course of his employ- 
ment by resps. His left foot & leg thickened 
& swelled, & ever since he has walked with a 
limp with the aid of sticks, So been unable 
to do any work involving standing up. In 
Jan. 1924, an award was made in his favour 
for full compensation on the ground that liis 
injuries left his labour as an “ odd lot,” but 
on resp.’s undertaking to give him some work 
suitable to his impaired powers So to pay him 
a wage equal to his pre-accident earnings, the 
only award made was a declaration of 
liability. He was given the work of cleaning 
valves to do, for which he could sit at a 
bench, So he continued so to work till Nov. 
1929, when, owing to slackness of trade, he, 
with many other able-bodied So injured men, 
was discharged. Since that time he had been 
unable to obtain any work, employers having 
told him they were slack So had nothing to 
suit him. Applts. having refused to pay him 
compensation, he filed a request for arbn. 
So the county ct. judge awarded him full com- 
pensation on the basis of total incapacity on 
the ground that he w^as the class of man for 
whom employers were called upon to find 
special jobs of light work, So that conse- 
quently his labour was an odd lot ” : — 
Held : the workman being able to do, So 
having done, the job for six years, of cleaning 
valves, a job necessary to be done in the 
ordinary course of business of his employers, 
his labour was not an ” odd lot,” that was 
to say, he was not only able to do certain 
very special jobs depending on finding a 
very special employer who either from com- 
passion or because he had a special job was 
able to give him employment, therefore he 
was not totally incapacitated. — Earl v. 
Thomas W. Ward, Ittd. (1930), 143 L. T. 
745 ; 23 B. W. C. C. 229, C, A. 

3301b. Occasional unemployment.] — ^A workman 
recovered from an injury by accident suffi- 
ciently to return to his old work though he 
was unable to do all that he could do before 
the accident. After his return he was 
occasionally without work, owing to slackness 
of trade. Wliile still employed he made a 


claim for condensation. The county ct. 
judge found that he was fit only for light 
work but bad failed to obtain employment 
wholly or mainly in consequence of his 
injury, So held that under the 1931 Act his 
incapacity must be treated as total. He 
ordered payment to him by his employer of 
£1 10a. a week from the date of his return to 
work, So to continue. The employers ap- 
pealed : — Held : the award could not be 
supported. Appeal allowed. New trial 
ordered in another county ct. — Snaps v, 
Mellowes So Co., Ltd. (1931), 24 B. W. 0. C. 
497, C. A. 

3302. Add. Annotaiion : — Held. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 

3303. Add. Annotation : — Consd. Birch Bros., Ltd. 
V. Brown, [1931] A. C. 606. 

3305. Add, Annotations : — Consd. Lewis v. Guest, 
Keen So Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664 ; Barnes v. L. So N. E, By. Co. 
(1929), 22 B. W. C. C. 206 ; Evans v. Ebbw 
Vale Steel, Iron So Coal Co. (1929), 22 B. W. 
C. C. 274. Refd. Cushion v. Tredegar Iron 
So Coal Co. (1927), 20 B. W. C. C. 454. 

3315a. .] — A workman was employed as a 

seaman on a fishing-boat at £S a week. On 
Feb. 11, 1926, his finger was cut by a rope, 
So he was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., payment being on a profit-sharing 
basis, & his share of the profits being £21 • 
He next worked on another trawler until 
Feb. 1927, payment being on the same basis, 
but there were no profits. On Nov. 6, 1926, 
he filed a request for arbn. claiming half the 
dilTerence between his pre-accident wages 
So what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 6s., So awarded him 
Is. Od. a week compensation i — Held : 

(1) there was no evidence that the workman 
sulTcred any loss of earnings by reason of his 
injury, So no evidence to support the award ; 

(2 ) the workman had not discharged the onus 
of showing a reasonable probability that 
incapacity would ensue in the future. So 
was not entitled to a declaration of liability. 
—McLeod v. Black (1927), 20 B. W. C. 0. 
530, C. A. 

3317. Add. Annotation : — Refd. Bj’^rne v. Evans 
lifts. Ltd. (1932), 25 B. W. C. C. 41. 

3325. Add. Annotation : — As fo (1) Consd. Gardner 
r. Vickers (1928), 44 T. L. li. 663. 

3329. Add. Annotations : — As to {!) Refd. White v. 
London So North-Eastern By. Co. (1929), 143 


PART XIV. sect. 12, SUB-SECT. 9. 

—A. 

bI, Disfiffurenient — No evidence of 
difficulty in ohiaining eniploymeni .] — 
The employers of a dock labourer, 
who had lost his left index finger by 
accident in their employ & had been 
receJving comiHmsat.ion, obtained a 
medical rtifcrcncc as a result of which 
the referee r(;ported that the workman 
had again tiecoine lit for his ordinary 
work. It was, however, not in dis- 
pute that the workman was per- 
manently disfigured by the loss of his 
finger. In arbn. proceedings brought 


by the employers, the arbitrator 
refused a motion at their instance 
that he should end compensation, & 
pronounced a susiponsory award, on 
the ground that the workman’s dis- 
figurement might make it dlflftcult for 
liim to obtain employment. The 
workman tendeiud no evldenco to show 
that his prospects of employment had 
been prejudiced by the disfljrarement : 
— Held: in the absence of evidence 
showing that the workman’s dis- 
figurement would make it difficult or 
impossible for him to secure employ- 
ment, the arbitrator was not entitled 
to make a suspensory award, but was 
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bound to oud c(»mpensa.tion. -M'Avoy 
V, Caledonia Stevedoring C6., 11932] 
S. C. .31.— SCOT. 

PART XIV. SECT. 13. SUB-SECT. 1.— 

B. (b). 

3339 i. From what sum deducted — 
Not from children allowance,] — Work- 
men’s Compensation Act, 192.0. enacts 
that tx^kly pajunonts of compensation 
niado to the workman before his death 
shall !>o deducted from the lump sum, 
but not frojri the children’s allowance ; 
— Held : such payments fell to bo 
deducted from the lump sum prior to 
its aggregation with the ohlldron’B 
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L. 1\ 436. Generally, Refd* (j^ardncr v, Vickers 
(1928), 44 T, L. R. 603. 

8341. J.(W. Citations :--[ld21] A. 0. 120; 96 
L. J. K. B. 284 ; 130 L. T. 258 ; 19 B. W. 
C. 0. 410. 

Add Annotation: — Retd. Oiirran v. Kays, 
[1928] 2 K. B. 409. 

3864. Add, Annotation: — As to (1) Refd. Nugent 
V. Londonderry Collieries (1929), 141 L. T. 
619. 

3855. Add, Annotations : — Consd.Welsh Navigation 
Steam Coal Co. v, Evans, [1927] A. C. 834; 
Nugent V, Londonderry Collieries (1929), 
141 L. T. 619. 

3367 . Add, A nnotaiions : — Consd. Campbell v, Port- 
land CoUiery Co. (1926), 19 B. W. C. C. 594 ; 
Shotts Iron Co. v, Curran, [1929] A. C. 409. 

3359a. .] — Where a workman who had 

been killed by an accident arising out of & 
in the course of his employment left his 
mother & several brothers & sisters under the 
age of fifteen partially dependent on his 
earnings : — Held : the brothers & sisters 
were entitled to the children’s allowance. — | 
Shotts Iron Co. v, Curran, [1929] A. C. 
409 ; 98 L. J . P. C. 73 ; 141 L. T. 06 ; 46 
T. L. R. 261 ; 22 B. W. C. C. 1, H. L. 

3359b. Brother under fifteen.] — ^Shotts 

Iron Co. v, Curran, No. 3359a, ante. 

3359c. How calculated — Period of calculation — 
Posthumous child.] — A workman having been 
killed by accident arising out of his employ- 
ment, his widow claimed compensation for 
herself & her posthiunous child born some 
ten weeks after the workman’s death. The 
employers paid a sum of money into ct. in 
respect of the child’s allowance based on 
15 per cent, of £2 a week for 780 weeks 
or fifteen years: — Held: the child was 
entitled to a sum calculated by taking 16 
per cent, of £2 a week over a period from 
the death of the workman to the date when 
the child in fact would attain the age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen years. — Athey v, 
Pickerings, Ltd. (1920), 96 L. J. K. B. 


250 ; 130 L. T. 536 ; svb nom, lie Athey, 
Pickerings, Ltd.’s Application, 20 B. W. 
C. 0. 215, C. A. 

3359d. Amount of lump sum.] — A workman 

died as the result of an accident, having 
previously received from his employers 
£05 58. 5d. in weekly payments as compensa- 
tion. On his death his employers paid into 
ct. £534 14s. Id., made up of £234 14s. Id., 
i.e., £300 less £05 6s. 5d., for the lump sum 
payable to the widow, & £300 for children’s 
allowance. The total amount to which the 
children would have been entitled, if not 
limited in any way, was calculated to he 
£617 14a. The county ct. judge decided that 
the amount paid in was reasonable &, at 
the request of the widow, made an order for 
payment out of part of the amount ; — Held : 
(1 ) the amount paid into ct. by the employers 
was insufficient, & the dependants were 
entitled to the full £600, since if the lump sum 
calculated under Workmen’s Compensation 
Act, 1925 (c. 84), s. 8 (2), was reduced below 
£300, then, if the figures warranted it, the 
children’s ^lowance under sect. 8 (3) might 
exceed £300, provided that the lump sum & 
the children’s allowance together did not 
exceed £600 ; (2) the widow was not deprived 
of her right of appeal by having accepted 
payment of part of the amount paid in, 
because, although she might have approbated 
the order on her own behalf, she had repro- 
bated it in the interests of her children. 
(3) Sernble : a request for arbn., & not an 
appeal, was the proper procedure for the 
widow. — Malcolm v. Barber, Walker & 
Co., Ltd. (1927), 137 L. T. 470 ; 20 B. W. 
0. C. 516, C. A. 

3359e. One child over fifteen partially de- 

pendent.] — A workman died as a result of 
an accident leaving a widow & tw^o children 
under fifteen all wholly dependent, & also 
one daughter over fifteen partially dependent. 
The county ct. judge held the presence of 
the daughter over fifteen, & only partially 
dependent, required him to calculate the 
children’s allowance on the basis of partial 


alio wan (M\ & not from liie aggrogat-o 
of tlie lump sum & the allowance ; 
accordingly, sucli portion of the chil- 
dren’s afiowauce, calculated accoitling 
to the rules, as was noet^ssary to raise 
the aggi-egato to the maximum of 
£t»00, fell to be aildod tn thtj lump sum 
after deduction from tho latUw of any 
payments made to the workman. — 
Fahkkll v. Muudohtoxtn CoLniKRY 
Oo., [19.311 8. 0. U:i ; 23 B. W. C. 0. 
639.- SCOT. 

PART XIV. SECT. 13, SUB-SECT. 1.— 

0. (b). 

3348 iv. CorUrU)utions from- 

utumploi/tncrU ben-c/U. 1 —A workman 
who was fatally injured in hia emploY- 
ment was, at tho time of Ids death, 
liviug lu family with his father, mother, 
& t\vo sisters. Tho faudly was 
maintained out of a common fund, to 
which the workman, his father, & other 
mem bora of tho lamlly contributed 
weekly, tho whole fund l>eing ex- 
pended upon necessaries. During the 
year preceding the workman’s death, 
his father was in employment only for 
eleven weeks ; during the remainder 
of the year Ids father’s solo oontrlbu- 
tlon to tho fund consisted of un- 
employment iHiueflt, The workmen’s 
own contribution to t.ho fund duilug 
the year amounted to rather more 
than one-third of it; his 


averaged 1;] 1 '.in. 9d?., & ho coutiibut/cd 
to the fund, on an average, 13s, 9d. 
more than ho received from it. The 
other members of the family wert^ all 

S artially dependent on his coiitribu- 
ion ; &, on his death, they claimed 
compenBation : — Held : the compensa- 
tit)n payable to claimants fell to be 
measm^d by the extent t o wiiieh the 
workman’s death had In fact deprived 
tlumi of tho ordinary neceBsaries of 
life. 

Opinions that, in det<ei*miniug the 
extent of the claimants’ partial 
dependency on tho workman’s earnings, 
the urhitrator was entitled to take into 
account the father’s contributions to 
iliO conuTiou fund froin 
benefit. — P ollock r. H 
& Co., l/flL, ri931J S. ( 

3349 ii. .] — ^Applts., being 

the father, mot, her. brothers, & sistxira 
of deceased, claiTiied compensation 
under Workers* Compensation Act, 
1912-1924, on tho ground that they 
wera partially dependent on deceased. 
Applt8.& deceased had resided together, 
& deceased, who was an infant, had 
been In receipt of a wage of 12s. dd. per 
week at the time of his death, which, 
or most of which, he was in the habit 
of eontribiiting tovrards the expenses 
of the household of which he was a 
member. The mogistraU', foiuid that 
t,ho cost of the keep of dc^ceased came 
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to more than tho amount which he paid 
into the family & that apnlts. wore not 
dependent on him : — Hcia : tho magis- 
trate was entitled to find that applts. 
were not dependent on dect»aHod. — 
Edmondstone V. Greaves (1926), 29 
W. A. L. 11. S3.— AUS. 

1 i. Incapacity of wage-eamin-g 

fattier — Result of sons accident.] — 
A workman who was killed by an 
accident arising out of his employ- 
ment, loft his mother & sister partially 
dependent upon his eamiugs. His 
father, a wage-earner & not dependent, 
was totally incapacitated by the news 
of his son’s death. The arbitrator 
took the loss of tho father’s camlngs 
into consideration in assessing the 
lump sum payable to the d^ondaule. 
The employers appealed : — Held : the 
loss of the fatner’s wage-earning 
capacity was irrelevant to tho assess- 
ment of tho compensation. — Swan r. 
0OLTNEB8 Iron c5o.. Ltd. (i928), 21 
B. W. O. C. 567.— SOOT 


o. ieevsd,, 19 B. W. 0. C. 461. 

PART XIV. SECT. 13. SUB-SECT. 2. 
— A, 

sd. Application of Workmen's Com- 
paiscdion Act^ Ii. S. S., 1920, s. ir>.] — 
Orton v. Pangman lUntAL Tfjj*:- 
PHPNE Co., Ltd,. [19,301 2 W. W. R. 1 63 ; 
4 I). L. R. 78 ; 21 S. L. R. 371.- CAN. 
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dependency : — Held : the children’s allow- 
ance must be calculated on the basis of their 
being wholly dependent, & the existence of 
another member of the family over fifteen, 
who happened to be only partially dependent, 
did nob affect tlie calculation. — Green r. 
Premier Glynrhonwy Si^te Co., Ltd., 
ri928] 1 K. B. 661 ; 07 L. J. K. B. 32; 138 
L. T. 00 ; 20 B. W. C. C. 663. O. A. 

3363a. During the previous twelve months — Twelve 
months prior to accident.]™- BYWATEit v, 
SoTUERT <te Pitt (1032), 174 L. T. Jo. 121, 
A. 

3364. Add* Annotation : — Consd. I^ewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Orawshay (1027), 
96 L. L K. B. 664. 

3366. Add* Annotations : — Consd. Lewis v* Guest, 
Keen &; Nettlefolds, Watkins v. Same, 
Tucker i\ Same, Ingram v. Orawshay (1927), 
96 L. J. K. B. 664. Refd. Bevan v* Nixon’s 
Navigation Co. (1928), 139 L. T. 647 ; Barber, 
Walker & Co. v* Flint (1928), 98 L. J. K. B. 
83. 

3371a. “”,1 — Stevens v. Biiimingicam 

CoRrN., No. 3209b, a7iic* 

3373. Add. Annoiatioyis : — Consd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v* 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295 ; Lewis v* Guest, Keen & Nettlefolds, 
Watkins v* Same, Tucker v. Same, Ingram 
r. Crawshay (1927), 96 L. J. K. B. 004. Refd. 
Bevan v* Nixon’s Navigation Co. (1928), 139 
L, T. 647. 

3375. Add. Annotation :■ — Consd. Birch Bros., l^td. 
V. Brown, [1930] 2 K. B, 255. 

3377a. Accident occurring before operative date 
of 1923 Act — Compensation to be calculated 
by reference to 1906 Act.] — A workman earn- 
ing £1 18s. Od. a week was injured by an 
accident on July 10, 1923. Liability was 
admitted & compensation paid. The 1923 
Act did not come into operation until Jan. 1, 
1924. In Sept. 1924, he resumed work at 
lighter employment, but was in receipt of 
higher wages. In Dec. 1928, he was dis- 
charged. In June, 1929, he filed an applica- 
tion for arbn. The county ct. judge found 
that he was still partially incapacitated 
made an award for a weekly payment of 
£1. The employers appealed : — Held : the 
accident having occurred before Jan. 1, 1924, 
compensation for partial incapacity should 
have been awai*ded in accordance with the 
1906 Act, & the judge, in making the award 
he did, must have applied the principles of 
the later Acts. — Williams v* Englefield 
Collieries, Ltd. (1929), 22 B. W. C. C. 
532, C. A. 

3377b. Duty of court to apply 1925 Act, sect. 10.] — 

— A workman was injured on Feb. 6, 1929. 
Out of the fifty-two weeks prior to that date 
he had been in work for twenty-three weeks 
out of work for twenty-nine. He had been 
employed by the same employer since 1914, 
but owing to bad trade his contract of service 
had since 1921 become terminable at a day’s 
notice, & it was the practice of the employer 
to put up notices from time to time announc- 

PART XIV. SECT. 13. SUB-SECT. 2.— • 
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3374 i. Offer <»/ suitable work — 

Ah mm-unian ivarkcr.] field: uh the 


ing that the particular mill in which the 
workman was engaged would cease work on 
the following week. Whenever he was thus 
thrown out of work the workman attempted 
to get other work, but always failed & had 
to draw unemployment benefit. He would, 
if the mill happened to have reopened, apply 
at the works on the chance" of being taken on 
again. Liability for the accident was ad- 
mitted by the employer, but a dispute arose 
as to the amount of the average weekly 
eiirnings on which the rate of compensation 
sh<5uld be calculated. The county ct. judge 
held that the total earnings during the fifty- 
two weeks should be divided by twenty- 
threc, representing the number of weeks of 
employment. There was no evidence before 
the judge that the irregular cessation of 
work was a noimal incident of the workman’s 
employment beyond the statement of the 
workman that employment had been irregular 
since 1921. The employer appealed ; — 
Held : the county ct. judge had not com- 
puted the workman’s av erage weekly earnings 
in the manner best calculated to give the 
rate per week at wliich the workman was 
bemg remunerated. Api>eal allowed. Case 
remitted for reconsideration on the basis of 
1925 Act, s. 10 (i), & the proviso thereto, — 
McGee v. United vSteel Companies, Im>. 
(1930), 23 B. W. C. C. 273, C. A. 

A MudaiUm : — FoUd. Eouton V. Charlton (J. E.), Ltd. (1931), 
24 B. W. 0. C. 176. 

3377c. -.] -At the hearing of an arbn. at 

which the county ct. judge found partial 
incapacity only, a dispute arose as to the 
average weekly earnings of the workman, a 
stevedore. The workman claimed that they 
amounted to £5 10s., but the employer con- 
tended that they were £3 lOi*., being the 
actual weekly amount paid by them to the 
workman while in their eniployment. The 
county ct. judge, without considering the 
provisions of 1925 Act, s. 10, in calculating 
the average weekly earnings, took the figure 
of £5 lOir. for the purpose of assessing the 
amount of compensation. The employer 
appealed : — Held : average weekly earnings 
must be calculated in accordance with 1925 
Act, s. 10. Appeal allowed. Case remitted 
for reconsideration of compensation on the 
basis of both sects. 9 & 10. — Fenton v, 
CHA1U.TON (J, E.), Lid. (1931), 24 B. W. C. C. 
176, C. A. 

3385. Add. Annotation : — Refd. Broughton v, 
London & North-Eastern Ky. Co., [1930] 1 
K. B. 578. 

3389. Add. Amiotaiio^i : — Refd. Stevens v* Bir- 
mingham Corpn. (1929), 22 B* W. C. C. 311. 

3390. Add* Annotation : — Refd. Colquitt v* United 
Steel Co. (1928), 21 B. W. C. C. 409. 

3390a. .] — A miner, in 1913, sustained a 

fracture of his right leg & was wholly in- 
capacitated, for which he received full com- 
pensation at 358. a week. The employers 
subsequently claimed to reduce the com- 
pensation to 3s. 5d, a week, on the ground 
that he was then capable of earning wages 
as a clerk, stoi'ekeeper, or lampman. The 

contract, the arbitrator was not 
entitled to i*efiiBe oomponsation. — 
M‘ Donald v. Outram (Qsorob) 8c 
Co.. Ltd.. [19271 S. C. 333.— SCOT. 


employers had not discharged the onus 
of proving that acceptance of the con- 
dition in their offer would not have 
made the workman *8 position materially 
worae than it had been under the old 
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workman filed an application for arbn. 
claiming the continuance of compensation 
for total incapacity. The judge referred 
certain questions to the medical referee who, 
in his replies, stated that the workman 
suffered pain in his right leg which would 
prevent him standing eight hours as a store- 
keeper oi» lampman ; but which would not 
prevent him doing the full work of a clerk. 
The judge examined letters written by the 
workman & found that he was sufficiently 
well educated to earn 30«. a week as a clerk 
&, on the answers given by the medical ! 
referee, made an award for la. 8d. a week [ 
with costs. The workman appealed : — TIe/d : 
there was evidence to support the finding of 
fact & no misdirection. — Yeoman v. Great 
Western Colliery Co., Ltd. (1929), 22 I 
B. W. C. C. 547, C. A. 

3302a. — Lack of accommodation for work- 
man’s family.] — A workman employed by a 
railway co. as a foreman ganger, living in a 
village in Lincolnshire w’itl) his wife, whose 
lungs were delicate, & his four children, was 
partially incapacitated as the result of an 
injury from an accident arising out of in 
the course of his employment. Ilis average 
weekly earnings before the accident amounted 
to £3 1«. 1 Id. The co. offered him, first at B. 
& then' at S., work which he was capable of 
doing & in which he could earn £2 (is. 9d. a 
week ; & they made him weekly payments 
of 7s. Id. The workman refused the employ- 
ment offered as not being “ suitable on the 
grounds that, as he alleged : (a) in neither 
of the places mentioned could he find accom- 
modation for bis family, & (/;) tliat his wife’s 
health would suffer if she liad to live in either 
of them ; & he ajjplied to tlie county ct. for 
an award of compensation : — field : tl)o 
lack of accommodation for the family of the 
workman & ilie possible or probable injury 
to his wife’s hoaltli wore irrelevant to the 
question whether available employment was 
“ suitalde,”- -Brouoiiton v. London 
NoKTir-E ASTERN Ry. Co., [1930] 1 K. B. 
578 ; 99 L. J. K. B. 2,38 ; 142 L. T. 475 ; 40 
T. L. B. 202 ; 74 Sol. Jo. 138 ; 23 B. W. 0. 0. 
17, O. A. 

3392b. Injury to wife’s health.] -BRoucai- 

TON V. London North- Eastern Ky. Co., 

No. 3392a, ante. 

3396. Add. Annotation ; - Refti. Yates v. Ilcms- 
worth Rural District Council (1929), 22 
B. W. C. C. 019. 

3399. Add. Annotations: — Refd. Ke Transferred 
Civil Servants (Ireland) Compensation, [1929 J 
A. C. 243 ; Yates v. Jlemsworth Rural 
District Council (1929), 22 B. W. C. C. 049 ; 
Nixon IL A.-G., [1931] A. C. 184. 

3401a. Must be paid in respect of incapacity.] 

- "By Local Government <fc other Officers’ 
Siiperannuation Act, 1922 (c. 59), s. 6 (3), 
where a servant of a local authority adopting 
the Act has attained the age of sixty -five, he 
sliall cease to hold his employment, provided j 


that the local authority may, with the consent 
of the servant, by resolution extend the 
period of employment for one year or any 
less period & so from time to time as they 
may deem expedient. A dustman, aged 
sixty-seven, employed by a local authority 
which had adopted the above Act was 
injured & became entitled to be paid com- 
pensation. JLIe was paid full compensation 
for a short time then given a small weekly 
pension. The workman claimed compensa- 
tion on the basis of tot»al incapacity. There 
was no evidence as to whether tiie employ- 
ment of the workman had been extended by 
resolution, or as to whether the pension was 
paid in respect of the incapacity. The 
county ct. judge found partial incapacity & 
held that the pension was being i>aid by the 
employers in respect of such incapacity. He, 
therefore, made an award of compensation 
for partial incapacity, reducing the weekly 
payment by the amount of tiie weekly 
pension. The workman appealed : — Held : 
there were insufficient mat/crials before the 
county ct. judge to enable him to come to a 
proper decision as to whether the pension 
was in respect of incapacity or not. Appeal 
allowed. Case remitted for rehearing. — 
Yates v. Hems worth Rural District 
Council (1920), 22 B. W. C. C. 640, A. 

3420. Add. Annotation : — Dlstd. McGee v. Muir 
Wrn. be Co. (1929), 140 L. T. 510. 

3423a. Payments received under part-time agency 
agreement.] — A workman was employed as a 
fitter by a firm of engintjcrs, & at the same 
time Wfis acting under an agreement with a 
benefit society as theii* part-time agent. 
Under this agreement he agreed to obey the 
orders of the society & perform all Ids d\ities 
in accordance with official instructions. 
He was to be paid a weekly salary calculated 
on a percentage basis. The workman suffered 
an accident in the course of his employment 
as a fitter. The county ct. judge, in order 
to compute liis average weekly earnings, 
added together the weekly payments received 
from both sources. The employers appealed 
on the ground that the relationship between 
the society & the workman was that of 
principal agent, & not master & servant, 
& that his payments under the agreement 
should not be taken into account : — Held : 
the judge had rightly construed the agreement 
as establishing tlie relationship of master & 
servant between the society & the workman. 
— Roberts v, Gardner (William) & Sons 
(1928), 21 B. W. 0. C. 154, C. A. 

Annoialion : — Eefd. Hobbs r. Royal Arsenal Co-operative 
Society (1930). 144 L. T. 10. 

3423b. Payments out of public funds — Com- 
pensation for loss of wages — Workman sitting 
on Court of Referees.] — The earnings which 
are to be taken as the basis of tlie compensa- 
tion payable to an injured workman under 
Workmen’s Compensation Act, 1925 (c. 84), 
are the earnings in his employment, &; do 
not include other earnings such as payments 


PART XIV. SECT. 13, SUB-SECT. 3.— 
A. (a). 

3415 i. WhHhcr incidental advnntaucs 
included— Value of tuition to appren- 
tice.} — An apprentice, not in receipt of 
any wages, was totally Incapacitated 
as ‘a result of an accident arising out 
of i;: in the course of bis employment : 
-'held : the value of tbo tuition bo re- 


ceived could not be taken Into account 
for the purpose of aw'arding coinpensu- 
tion.— Davis v. Uelahunt, fl030] I. H. 
262 ; 23 B. W. C. O. 668.— IR. 

sa. Amount he is actxially camfnp.] — 
Held: as the workman was employed 
&; tbei’O was no other employment 
op<Mi to him at wblcb be could earn 
higher wages, the proper llguit) to take 
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in assessing compensation was 
amount ho waa actually earuing. — 
])VKE8 V. Batui), 119291 S. C. (Ct. ol 
Sess.) — SCOT. 

sb. Profit sJtar-ing hy fiftherman — 
Deemed to earn wages at $780 a year— 
Amount, fixed conclusioely.] — MAWn’tMK 
Fish Corpn. v. Coiioox, [I93()j i 
l>. L. R. 809.—CAN. 
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to the workman from public funds to make 
up loss of wages for days when instead of 
working he sits as workmen’s repi'esentative 
on the Ct. of Referees of a local employment 
committee. — McGee v. Muir W. & Oo., Ltd. 
(1929), 140 L. T. 640 ; 46 T. L. R. 202 ; 73 
Sol. Jo. 109 ; 22 B. W. 0. O. 193, C. A. 

3427. Add* Annotation : — Consd, McGee v. United 
Steel Companies, Ltd. (1930), 23 B. W. C. O. 
273. 

3431. Add, Annotation : — Consd. McGee v. United 
St^el Companies, Ltd. (1930), 23 B. W. C. C. 
273. 

3433. Add, Annotations : — As (o (1 ) Refd. Hamilton 
V, Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295. As to (5) Refd. Bevan v, Nixon’s Naviga- 
tion Co. (1928), 139 L. T. 647; Doncaster v, 
Sudlow (R.) A Sons (1929), 22 B. W. C. C. 
564. Generally^ Refd. Lewis v. Guest, Keen 
ifc Nettlefolda, Watkins v. Same, Tucker v. 
Same, Ingram v, Crawshay (1927), 96 
L. J. K. B. 664 ; Birch Bros., Ltd. v. Brown, 
[1930] 2 K. B. 255. 

3449a. Irregular employment- Workman liable to 
day’s notice.] — McGee v . United Steel 
Companies, Ltd., No. 3377b, ante, 

3455a. Overtime.] — S'rEVENS v. Birmingham 

COKPN., No. 3269b, ante. 

3455b. Pension.] — Stevens v , Birmingham 
CoRPN., No. 3269b, a?ite. 

3455c. Occasional increased wages when working 
away from home.] — The workman, a ganger, 
aged fifty-live years, met with an accident in 
the course of his employment & two fingers of 
his right hand were injured. After receiving 
compensation on the basis of total in- 
capacity for about four months, he resumed 
work witli his old employers. He was after- 
wards discharged & was out of work for 
about two months. He then obtained work 
with a municipal authority, his weekly wages 
varying from £2 to £3 Is. 6d. He claimed 
compensation under the Act, on the basis of 
partial incapacity, alleging that his average 
weekly earnings before the accident were £4 
tliat he was able to earn £2 10s. 8d. after 
the accident. At the hearing he stated that 
liis av'erage pre-accident weekly earnings as 
a ganger when at home amounted to £3 16s., 
& when not at home £5. The county ct. 
judge made an award in favour of the work- 
man of £1 a week to take effect from the 
date of the accident. The county ct. judge 
said that he thought he had arrived at that 
figure by taking into account the workman’s 
occasional pre-accident earnings of £6 a 
week : — I/eld : there was no ground for 
interfering with the award of £1 per week, 
as the county ct. judge had not considered 
anything irrelevant. The awai’d must there- 
fore be affirmed. — v. Wellerman 
Bros. (1930), 99 L. J. K. B. 600 ; 143 L. T. 
590 ; 23 B. W. C. C, 183, C. A. 


3466. Add, Annotation : — As to (I ) Consd. Temple- 
ton V. Parkin Wm. & Co. (1929), 140 L, T. 
619. 

8469. Add. AnnoUUionB : — As to {!) Refd. Temple- 
ton V. Parkin Wm. & Co. (1920), 140 L. T. 
619. As to (2) Refd. Hobbs v. Royal Arsenal 
Co-operative Society (1930), 170 L. T. Jo. 169. 
As to (3) Consd. Roberts v. Gardner (1928), 
21 B. W. C. 0. 164. Refd. WUliams v, Larsen 
(1928), 21 B. W. 0. C. 339. 

3472. Add, Annotation : — Folld. McGee v. Muh* 
Wm. & Co. (1929), 140 L. T. 646. 

3475. Add, Annotations : — Apld. Gardner v. Vickers 
(1928), 44 T. L. R. 663 ; Re Unemployment 
Insurance Act, 1920, Re Leeds Corpn. & 
Chadwick (1928), 92 J. P. 192. Refd. Scott 
V. Summerlee Iron Oo. (1930), 99 L. J. P. C. 
170. 

8477. Add, Annotation : — Consd. Kinneil Caimel & 
Coking Coal Co. v, Sneddon (or Waddell), 
[1931] A. C. 576, H. L. 

3482a. Causing temporary unemployment.] — 

Applt., who was employed by reaps, as a 
riveter on piecework, received notice, on 
Sept. 3, 1926, owing to the coal strike of 
that year, that there was no more wbrk 
available for him. Ho accordingly ceased to 
work till Dec. 8, when he was re-employed 
by resps. On Jan. 11, 1927, he met with an 
accident causing total incapacity. On an 
application for compensation, the county ct. 
judge held the interruption was a normal 
incident & there was no break in the employ- 
ment, & he awarded compensation on the 
basis of applt. ’s earnings for the twelve 
months prior to the accident : — Held : the 
interval was not one of the incidents of a 
discontinuous employment, & there was a 
break in the employment, the case must 
go back to the judge to assess compensation 
on that basis. — Gardner v. Vickers, Ltd. 
(1928), 44 T. L. R. 563 ; 21 B. W. C. C. 129, 
C. A. 

Annoiatum Refd. McOcie v. United Steel CoinpaiiieH, Ltd. 

(1930), 23 D. W. O. C. 273. 

3491. Add. Annotation : — Refd. Marcbant v. Char 
Steam Trawling Co. (1929), 22 B. W. O. C. 
247. 

3493a. Promotion due to illness.] — A workman, 
who had been employed as a deck-hand, was 
promoted boatswain of a steam trawler, omng 
to the ilhiess of one of the vessel’s otficers just 
before she left harbour. Within twenty-four 
hours of putting to sea, the workman suffered 
an accident. In the cotirse of subsequent 
proceedings regarding the payment of com- 
pensation, an issue was raised between the 
parties os to whether the weekly payment 
should be calculated on the earnings of a 
boatswain or a deck-hand. The county ct. 
judge held that at the time of the accideni* 
the workman was employed in the gratle of 
a boatswain, & awarded compensation on that 
basis. The employers appealed : — Held ; the 


PART XIV. SECT. 13, SUB-SECT. 3.— 
B. (a). 

3432 viii. .] — DUNBTONK v. 

FF.aR.vBJ. I192fi| V. L. TI. 155: 47 

A.L.T, 111 ; U92G1 Argue L.K. 133.— 


PART XIV. SECT. 18. SUB-SECT. 3.— 
B. (e) U. 

sh. Employment dvring surntner 
months as club servant,] — Pltf.'s em- 
ployment, with a club, lasted only 
during the summer months, for which 
he rcf‘elved a weekly wage of £4 15s., 
& during the winter months ho was 
engaged as an independent contractor 
on his own account : — Held : com- 
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ensatlon should be assessed on the 
osls of an average weekly wage of 
£4 158., & the break In the employ- 
ment diiring the winter months was 
not to be regarded as so incidental to 
bis employment with the club as to 
disentitle him to assessment on this 
basis. — L eatham v. Petonb Centrai. 
Bowling Clctb [1930] N. Z. L. 11. 
176.— N.2. 
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jud^ had rightly directed himself as to the 
grade of the workman at the date of the 
accident. — M aiiohant v. Chac. Steam Trawl- 
ing Co., Ltd. (1929), 22 B. W. 0. 0. 249. C. A. 


3494. Add, Annotation : — Consd. McGee v. United 
Steel Companies, Ltd. (1930), 23 B. W. C. C. 
273. 

3511. Add, Annotation : — Consd. Niddrie & Benhar 
Coal Co. V, Dee, {1927] A. C. 299. 

3513. Add, Annotations : — Refd. Leonard v. Red- 
brook Tinplate Co., [1930] 1 K, B. (U3 ; 
Willis 1 ?. Howie (1931), 24 B. W. C. C. .352. 

3621. Add, Annotation : — Apld. Williams v. Craw- 
shay Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 
223. 

3530a. -.] — On a finding that a workman 

has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded. — Porter v, 
WHrrBYS, Ltd. (1926), 19 B. W. C. C. 414, 
C. A. 

3530b. .] — A miner had his right eye 

injured by a splinter of coal while working 
at the coal face & was paid compensation 
therefor. The employers subsequently 
apphed to terminate the weekly payments. 
At the hearing the medical evidence was con- 
fiicting, & accordingly the judge referred 
certain questions to the medical referee, who 
answered that the workman was fit for work 
at the coal face & that he did not think that 
there was any greater danger to either eye 
from such work than there would be if the 
vision of the right eye were normal. The 
judge thereupon terminated the weekly pay- 
ments, but made a declaration of liability. 
The employers appealed : — Held : there was 
no evidence of any reasonable probability of 
incapacity arising at a later day, &, therefore, 
no ^ound for making a declaration of 
liability. — West Leigh Colliery Co., Ltd. 
V. McNeil (1929), 22 B. W, C. C. 541, C. A. 

3530c. Admission by employer of partial incapacity. 
— On Sept. 26, 1926, a workman was kicked 
on the knee by a horse & injured. He was 
paid full compensation until May 5, 1927, 
when the employers gave notice of their 
int^ention to reduce the weeky compensation 
to 10a., & did in fact so reduce it. The work- 
man applied for SOs, to be continued. The 
employers in their answer submitted to an 
award of 10«. a week to continue. The 
county ct. judge found that the man was able 
to do his full work on May 5, 1927, but ordered 
that compensation should l3e paid at 30a. up 
to July 4, 1927, & then terminate altogether ; 
— Held : the award was inconsequent, & the 
case must be sent back to the judge for a 
rehearing. — Sheay v. Tite (B. W.) & Sons 
(1927), 20 B. W. C. C. 616, C. A. 

3531a. Onus of proof on workman.] — Where 

the county ct. judge found that employers 
were not liable to. pay compensation, as the 
workman was not incapacitated from doing 
his ordinary work at his ordinary wages : — 
Held : the judgment of the county ct. judge 
involved a finding that the workman was 
not entitled to a declaration of liability, & 
the evidence supported the finding, in that 
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the workman had failed to show that there 
was a reasonable probability of an ensuing 
incapacity. — Williams v, Tredegar Iron 
& Coal Co., Ltd. (1927), 96 L. J. K. B. 722 ; 
137 I,. T. 404 ; 20 B. W. 0. 0. 480, 0. A. 

Annotations PoUd. West Ijoiffh Oelliery Co. v. McNeil 
(192«), 22 B. W. C. C. r)li. Consd. Birch v, Jolm (1030), 
23 B. W. 0. O. 3iri. 

3531b. .] — ^McLeod v. Black, No. 3315a, 

ante, 

3532. Add. Annotation : — Consd. Birch v, John 
(19.30), 23 B. W. C. C. 345. 

3540a. — A grocer’s assistant lost his 

left index finger & received compensation 
for a year. When his compensation was 
terminated, he claimed a renewal of the 
weekly payments or a declaration of liability. 
The county ct. judge found as a fact that the 
workman could do his ordinary work & 
refused to grant a declaration of liability. 
The workman appealed :—Hefd : on that 
finding of fact a declaration of liability could 
not be granted. Appeal dismissed. — ^B irc^h 
V, John (1930), 23 B. W. C. C, 345, C. A. 

3540b. .] — A guillotine cutter on May 2, 

1930, by an accident injured his right eye, 
which subsequently had bo be removed. He 
was paid compensation by his employers 
until Sept. 22, 1930, whem they alleged that 
he was no longer incapacitated for work by 
reason of liis injury. On a claim for a con- 
tinuance of compensation the county ct. 
judge on Dec. 10, 1930, found that by Nov. 3, 
193(), tlie workman had become capable of 
earning as much as before his accident, 
though ho should not for the present resume 
work as a guiUotino cutter or attend 
machinery, & awarded him a lump sum 
rexirosenting comj>ensation from Sept. 22 to 
Nov. 3. The award stated that the lump 
sum was “ in full satisfaction & discharge of 
all claims for ” compensation. No request 
was made in the county ct. for a declaration 
of liability. The workman appealed : — 
Held : the award sliould bo varied by 
deleting the words “ in full satisfaction 
discharge of all claims for ” & adding a 
declaration of liability in the terms of /\/m/ 
V, Port of London Atdhoriiy, No. 3518. 
Appeal allowed. No costs on either side. - 
Armstrong v, Vttloo Dry Battery (Jo., 
J.TD. (1931), 24 B. W. V, i). 38, C. A. 

3541a. After termination of compensation.] 

(1) Where a county ct. judge, upon a 
certificate of a medical referee that a work- 
man who has been injured has entirely 
recovered A- is fit for his usual employment, 
not containing any suggestion of the 
possibility of a recurrence of incapacity 
due to the injury at a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make a declaration of 
liability. (2) The fact that the certificate 
does not refer, one way or the other, to the 
possibility of future recurrence or com- 
plications, does not make it in any way 
ambiguous. “ Recovery ” primd facie means 
that there is no liability of a recurrence of 
illness & consequent incapacity. — Evans 
(Richard) & Oo., Ltd. v, Gilbie (1926), 96 


arbitrator ,] — An arbitrator ought not 
to make a prospective award. — 
Lauer V, Briqos (1926), 26 S. R. 
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L..T.K. 33.117; 130L.T.93; 19B, W.C.C. 
375, 0. A. 

Ajinoiaiioiis: — As to (1) Consd. McLood v. Black (1927), 20 
B. W. C. C. 530 ; W«KHtAtt v, Gutta J’orcha Co. (1927), 20 
B. W. C. C. 430 ; WlUlaing «. Tredegar Iron & Coal Co.. 
Ltd, (1927), 96 L. J. K. B. 722. 

3541b. Award of one penny a week — When 
Justified.] — Ruddy v. London, Midland ^ 
Scottish Ry., No. 2823a, ante, 

3541c. .] — In Nov. 1920, a seaman was 

moving planks during heavy weather in the 
Channel, when, owing to a lurch of the ship, 
he was thrown down & at the same time 
struck by one of the planks. He complained 
of injuries & was examined by a doctor when 
the ship called at R. No serious injury was 
discovered & he proceeded with the ship to 
B. On the voyage to B. lie became so ill 
that he was only able to take his turn at the 
wheel by sitting in a chair. At B. he was 
operat^id on for hernia & his back was put 
into a plaster jacket. He returned home in 
Apr. 1927, <fc in June, 1027, his employers 
agreed to pay him full coinpousation. In 
Apr. 1928, he underwent a second operation 
for lieinia. which was completely .successful. 
Jn Dec. 1929, the employers applied for a 
review of the weekly payments, specifying in 
their application that they asked only for 
diminution. The county ct. judge, sitting 
with a medical assessor, found that lie was 
no longer incapacitated by the hernia, but 
tliat he was incapacitated by osteo-arthritis 
not due t/O the accident. On those findings 
lie made an award of a penny a week. The 
w'orkman appealed : — //c/d : there was 
evidence to support the findings & the judge 
was justitied in diminishing the compensation 
to a penny a week. — Watts, Watts & Co., 
Ltd. V, Hole (1930), 23 B. W, C. C. 119, C. A. 


3543. Add, Annotations: — As io (1) Consd. 
Williams v, Tredegar Iron <fe Coal Co. (1927), 
90 L. ,1 . K. B, 722. As to (2) Consd. McLeod 
V, Black (1927), 20 B. W. 0. C. 530; West 
l^eigh Colliery Co. v, McNeil (1929), 22 
B. W. C. 0. 541. 


3545a. Order giving liberty to apply.] — Employers 
having paid a workman full compensation for 
some months for an accident in their omiiloy- 
ment, applied for a ixwiew of the weekly 
payment & for termination, but offered to 
accept a declaration of liability. Tlie county 
ct. judge held they were not entitled to 
terminate the weekly payments, as the 
workman was still i)aiiially incapacitated, 
but such payments shoyld cease, & no such 
payments .should be made so long as they 
employed & continued to employ the work- 
man at a wage equivalent to his pre-accident 
wages, with liberty to either parly to apply. 
He also ordered the employers to x>ay the 
costs: — Held: (1) the order was a right 
order, as liberty to apply carried out the 
effect of a declaration of liability ; (2) the 
employee having failed to establish their 
right to termination of tlie weekly payments, 
the judge rightly exorcised his discretion in 
ordering that the employers should pay the 
costs.— Sidney Lee (Exeter), Ittd. v, 
James (1928), 21 B. W. C. C. 220, C. A. 


3548. Add. Amioiaiions : — As io (1) Consd. IBirch 
Bros., Ltd. V. Brown, [1930] 2 K. B.' 255 ; 
Birch r. .Tohn (1930), 23 B. W. C. C. 345; 
Brewer r. Firestone Tyre Rubber Co. (1931), 
24 B. W. C. C. 360. Refd. ISvans v. Gilbie 


(1926), 96 lu J. K. B. 117 ; WilHams v, 
Crawshav Bros. (Cyfarthfa) (1929), 22 

B. W. 0. 0. 223; Wilsons & Clyde Coal 
Co., Ltd. V. Burrows (1929), 141 L. T. 
594 ; Wilsons &> Clyde Coal Co. v. Burrows 
(1929), 22 B. W, 0. C. 430. As to (2) Consd. 
McLeod V. Black (1927), 20 B. W. C. C. 530 ; 
Wagstaff V. Gutta Percha Co. (1927), 20 
B. W. C. 0. 430. Apld. Williams v. Tredegar 
Iron & Coal Co. (1927), 96 L. J. K. B. 722. 
Consd. Ruddy r. L. M. S. Ry. (1929), 22 
B. W. C. C. 138. Apld. West l^igh Colliery 
Co. V. McNeil (1929), 22 B. W. C. C. 541. 
Refd. Watts, Watts & Co. v. Hole (1930), 23 

B. W. C. C. 119; Armstrong v. Video Dry 
Battery Co. (1931), 24 B. W. C. C. 38. 
As to (3) Consd. Drewitt v, Britannic 
Assce. (1927), 137 L. T. 511. Distd. Soyer v. 
Johnson, Matthey (1927), 90 L. J. K. B. 1011. 
Apld. Maynard v. Bercovitch (1932), 25 B. W. 

C. C. 71. Refd. Hharrod v, Warwickshire 
Coal Co. (1929), 22 B. W. C. C. 599 ; Shotts 
Iron Co. V. Fordyce, [1930] A. C. 503. 
Generally^ Refd. Lee (Exeter) v. James (1928), 
21 B. W. C. C. 220. 

3558a. .] — A coppersmith was injured by an 

accident which caused permanent partial 
incapacity by loss of tlie left index finger k, 
was paid full compensation for a shori/ 
period. He was then re-employed, earning 
an average weekly amount equal to his pre- 
accident wages. Help was given him where 
heavy work was involved, but his capacity 
was nearly as good as before the accident. 
From time to time his employers before the 
accident had to stand men off from work os 
the amount of work varied, k aftc‘ 1 ’ the 
accident the workman was stood off work 
in the same way for periods of two k six 
weeks in 1928 k of seven weeks up to the 
middle of June, 1930. Alleging that he had 
been stood off more than other men on 
ac(H>unt of his injury, the workman made a 
claim for varying amounts of compensation 
a,s from the date of his first return to work 
k for a declaration of liability. Tlie em- 
ployers submitted to a declaration of liability. 
The county ct. judge found that the workman 
had not been stood off more than other 
workmen, that lie was receiving his pre- 
accident rate of pay, k tliat that rate of pay 
was really being earned by him. lie there- 
fore held that the workman was only entitled 
to a declaration of liability. The workman 
appealcid : — /leJd : there was evidence to 
support the findings k no misdirection. 
Appeal dismissed. — D oughty v, Braith- 
waiit: (H.) k Co., Ltd. (1930), 23 B. W. C. C. 
437, C. A. 

8558b. Recurrence of incapacity.] — In 1915 

appet. met with an accident k i*upture super- 
vened. Resps. paid him compensation. In 
Dec. 1916, the rupture was operated upon. 
Appet. returned to work, but shortly after- 
wiuds the rupture broke down again k appet. 
left his work. After a short absence he again 
returned to work at reduced wages k received 
compensation on a sliding scale according to 
the amount he was able to earn. In Dec. 
1921, be left resp.’s employment to take up 
a position as steward of a club for which he 
received approximately the same wages as 
he had earned with resps. before the axjcident. 
About five months later he claimed a declara- 
tion of liability. Resps. contended that 
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application was too late, & as the man was 
able to earn the same wages as before the 
accident & there was no evidence that these 
wages would cease or the appct. would bo 
. unable to earn the same wages in the futui*e, 
there was no evidence upon which a declara- 
tion could be granted. The deputy coimty 
ct. judge said that the injury being a rupture 
which had in fact broken down once after 
operation for so called radical cure, appct. 
was entitled to a declaration : — Held : there 
was evidence upon which the judge was 
entitled to grant a declaration of liability. — 
STATHAM V. OXCROFT COLLIERY CO., IjTD. 
(1922), 16 B. W. C. C. 271, O. A. 

Annotation : — Consd. Brewer v. Firestone Tyre Rtibher Co- 
(1931), 24 B. W. C. C. 3G«. 

3559. Add, Annotations : — As to (1) Consd. Barnes 
V, L. & N. E. By. Co. (1929), 22 B. W. C. C. 
206 ; Evans v. Ebbw Vale Steel, Iron &; 
Coal Co. (1929), 22 B. W. C. 0. 274. Apld. 
Earl V. Thomas W. Ward, Ltd. (1930), 143 
L. T. 746. Refd. Williams v. Tredegar Iron 
Coal Co. (1927), 90 L. J. K. B. 722; 
Williams v. Watson (H. J. & S. A.) (1930), 
23 B. W. C. C. 161. As fo (2) Refd. Evans r. 
Gilbic (1920), 96 L. K. J. B. 117. 

3559a. .] — A workman having been injured, 

the employers entered into an agreement 
with him. which was duly recorded. This 
agreement gave the workman 30s. a week for 
total or partial incapacity “ or until same 
shall be ended, diminished, increased or 
redeemed.” Later the workman returned to 
work at his old wages, on the express agree- 
ment contained in correspondence that his 
rights under the registered agreement were 
kept alive, & that if the work was hot con- 
tinued & old wages paid, he should go back 
to such rights. As he was able to continue 
at work, the employers applied for a review 
to diminish or terminate the payments pay- 
able under the registered agreement. The 
workman claimed that he had not boon paid 
his full old rate of wages under the second 
agr(?emcnt & was ent itled to have them made 
up to the old rate, & further, that by reason ! 
of this agreement the employers had no power 
to review the payments payable under the 
registered agreement. The county ct. judge 
held the eniployers’ application to review 
was in breach of the agreement in the corre- 
spondence, & dismissed the application ; — 
Held : the employers had expressly reseirved 
their rights under the registiired agreement 
to have the weekly payment reviewed. The 
workman’s attempt at work having been 
successful, the employers’ application to 
review was a proper one, the judge was 
wrong in dismissing it. The right order on 
the facts was to discharge the rejji stored agro- 
ment & direct a declaration of liability to be 
recorded. — Hitchens &> Co., IjTd. r. Hart 
(1927), 20 B. W. C. C. 009, C. A. 

3562a. Dismissal on closing down of works.] 

— ^A workman was injured by accident in 
Oct. 1929, & received 30^. a week until July, 
1930, when the compensation was reduced by 
the employer to 15s. a week. In consequence 
the workman began arbn. proceedings. Tlie , 
arbn. was heard in Oct. 1930, when the I 
county ct. judge found that at that time the 
workman was able to earn his pre-accident 
wages at work which was offered to him by his 
old employers. He awarded 30s. a week 
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from July to Oct. The man was re-employcd 
at his old wages & remained at work until 
.Fan. 1931, when he was dismissed with others 
on the closing down of the factory. In Feb. 
1931, ho began fresh procc<Hiings, claiming a 
declaration of liability. In his answer the 
employer raised the defence of res judicata. 
It was agreed that subject to tliis defence 
the workman was entitled to a declaration of 
liability. The county ct. judge held that the 
doctrine of res judicata did not apply, &; made 
an award in favour of the workman for a 
declaration of liability. The employer 
appealed : — Held : the county ct. judge had 
never intended the first arbn. to operate as 
res judicata, & the fact that the workman had 
obtained employment at his old rate of wages 
did not prevent a subsequent ori^nal applica- 
tion for a declaration of liability. Appeal 
dismissed. — ^Brewer v. Firestone Tyre 
Rubber Co. (1931), 24 B. W. C. C. 306, C. A. 

3562b. Prevented by general fall In wages.] — 

A workman who was employed sometimes 
as a casual, sometimes as a general, labourer, 
& sometimes as a bricklayer’s labourer, lost 
Jiis left eye by an accident arising out of & 
in the course of his employment & received 
compensation for some years. The employers 
applied for a review, seeking termination or, 
alternatively, diminution. In. his evidence 
the workman said, “ I can work just as well 
as I could before, & the only diminution is 
due to the drop in wages.” On this evidence 
the county ct. judge terminated the weekly 
])aymenis & refused a declaration of liability. 
The workman appealed : — Held : on the 
evidence befoi*e him the county ct. judge had 
rightly refused to make a declaration of 
liability & there was no misdirection. Appeal 
dismissed. — Union Cold Storage Co., Ltd. 
V. Poole (1932), 25 B. W. C. C, 1, C. A. 

3563. Add, Annotation: — Distd. Union Cold 
Storage Co., Ltd. n, Poole (1932), 25 B. W. 
C. C. 1. 

3571a. Consideration for agreement — Sufficiency.] 

— An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certfficatc, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & then ceased 
payment. In proceedings for an award, 
instituted by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity having been made, but the county 
ct. judge held there had been no consideration 
on the part of the workman for the agree- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by resps. during twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 84), & could not give 
jurisdiction ^\ithin the Act : — Held : there 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applying to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 
altered, & the agreement was binding upon 
resps., & the workman was entitled to an 
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award. — Kebs v. Ibcpbeial Navigation Coal 
Co., Ltd. (1927), 20 B. W. 0. 0. 287* C. A. 

3580a. .] — A workman injured by 

accident in Dec. 1927, was paid compensation 
at the rate of £i 2fi, Sd, a week, this rate being 
based by the employers on the supposition 
that the pi'e-accident wage was £1 18a. lOd. 
a week. These payments were accepted by 
the workman until Dec. 1928, when the pay- 
ments were reduced to ISa, a week. In 
Jan. 1929, the workman was given light work 
at a weekly wage of £2 Is. Sd, He then 
claimed a review of the weekly payments on 
the ground that his pre-accident wages were 
£2 lOd. 3d., & that he was therefore entitled 
to £1 5s. lid. during the period of his total 
incapacity instead of the £1 2s. 3d. which he 
had been paid & had accepted, & 4:8, i}d. a 
week from the time he was given light work. 
The county ct. judge held that the payment 
of the compensation over so long a period 
implied an agreement between the parties 
on the terms that the rate of compensation 
should be £1 2s. 3d. a week based on a pre- 
accident wage of £1 18s. lOd. Sc that since 
there had been no change of circumstances 
^ no question had arisen within the meaning 
of the Act, the workman was bound by that 
agreement. The workman appealed ■ 
Held : the coimty ct. judge, having found on 
the evidence that there was an implied agree- 
ment, was right in holding that i/he parties 
were bound by it. — liEWis v, Cammetx. 
Laird & Co., Ltd. (1929), 22 B. W. C. C. 
410, V,A. 

.4nnoiation: — Apld. Euisloy r. IlaggaB <J.) & Co. 24 

B. W. C. C\ K32. 

3631a. .] — By an accident arising 

out of & in the ecu 1*86 of the employment on 
Jan. 10, 1928, a workman aged fifteen 
suffered a cut on the scalp behind Sc above 
the ear. He was able to retui*n to w<.)rk at 
the beginning of Feb. 1928. On Mar. 14 Sc 
20 he had epileptic tits, Sc on the latter date 
gave up work, receiving compensation in 
respect of the accident. In July, 1929, the 
cJiiployers requested a review of the weeky 
payment, but in Sept. 1929, an agreement 
was made between the parties whereby the 
workman agreed to accept £350 Sc costs in 
redemption of all further payments. Both 
th(3 registrar Sc the county ct. judge, who had 
certificates before them of three doct/ors that 
the. epilepsy was due to the accident, refused 
to record t he agreement on the ground that 
i/he sum was inadequate Sc compensation was 
therefore continued. On Mar. 13, 1931, the 
weekly payments were stopped under sect. 32 
after a doctor had reported that the epilepsy 
was not due to the accident. The workman 
filed a request for arbn. The county ct. 
judge, sitting with a medical assessor, held 
that the workman had not proved that there 
was any connection between the accident Sc 
the epileptic condition. The abortive agree- 
ment was not mentioned at the arbn. The 
workman appealed : — Held : the county ct. 
judge was free to decide in favour of the 
emi)loyer on the evidence before him Sc was 


in no way fettered by hia previous refusal to 
record the agreement between the parties. — 
Emslby V, Haqgas (J.) Sc Oo., Ltd. (1931), 
24 B. W. 0. 0. 882, O. A. 

3657. Add, Annoiaiion : — Gonsd. Paterson v. 
Ardrossan Harbour Co. (1926), 10 B. W. 0. 0. 
621. 

3659a. Grounds for removal —Allegation by work- 
man that scope of agreement not understood 
by him.] — Circumstances in which : — Held : 
an order for removal of a memorandum from 
the record was wrong. Sc must be discharged. 
— Qxtarrell V, Lamport Sc Holt (1928), 21 

B. W. 0. 0. 112, 0, A. 

3660. Add, Annotation Dlstd, Fowkes v, 

Leicestershire Colliery Sc Pipe Co., [1931] 2 
K. B. 570. 

3665. Add, Annotation : — Consd. Winfield v. 
London, Midland Sc Scottish Railway (1931), 
24 B. W. C. C. 168. 

8668 . For “ No. 3340 read “ No. 3090.** 

3668a. Adjournment of application 

for leave to issue execution.] — Hayter v. 
Southern Ry. Co., No. 3668e, post, 

3668b. Award of one penny a week — 

Execution for arrears.] — In 1903 a w^orkman 
lost two fi:^ers of his right liand Sc received 
compensation until 1906. An agreement 
was then made between the parties that the* 
employers should employ the workman at 
Ills pre-accident average weekly earnings, 
Sc that an award should be made for one 
penny a week to continue during such period 
as the workman should be so employed or 
until the same should be ended, diminished, 
increased or redeemed. The award was duly 
made by consent on Nov, 9, 1906. The 
workman remained at work until Sept. 7, 
1929, when the employers closed down their 
works. The workman then claimed h[s 
arrears of Id, a week Sc applied for leave 
to levy execution for these arrears. The 
county ct. judge made the necessary order. 
The employers appealed ; — Held : there 
having been no variation of the award for a 
penny a week the workman was entitled to 
issue execution for the accumulated arrears. 
Appeal dismissed. — Sedgwick v, Leeds 
Forge Co., Ittd. (1930), 23 B. W. 0. C. 144, 

C. A. 

3668c. What is sumcient memorandum 

relating to future payments.] — The work- 
man, having suffered an accident aidsing out 
of & in the course of his employment, was 
paid by applts., his employers, full com- 
pensation for a time. On Mar. 10, 1930, 
notice to end the compensation was given 
by the employers imder 1926 Act, s. 12, 
based on a certificate of complete recovery. 
The workman replied with a counter certifi- 
cate, Sc the question was referred to a medical 
referee. Meanwhile the employera paid four 
weeks’ compensation into ct. An agreement 
was then come to between the em^oyers Sc 
the workman under which the money in ct. 
was to be paid out to the employers. Sc the 
compensation was fixed at 18®. Sd, a week to 


PART XIV. SECT. 16, SUB-SECT. 1. 

Wiihdraioal of ,] — It la oom- 

p^tout to withdraw an application for 
the recording of a memorandum If It ta 
done timoously.— M'Qinley v. Farmb 
Coal Co., [1927 1 S. C. 149 ; 20 B. W. C. C. 
725. — SCOT* 


j PART XIV. SECT. 16, SUB-SEOT. 8.— 
A. 

8614 li. .]— It is the duty 

of the sheriff -clerk to consider the 
question whether he ought or ought 
not to refuse to record the memorandum 
on the ground of Inadequacy of com- 
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pensation, 8c thoreafter. according an 
his decision la in the affirmative or in 
the negative, to refer the matter to the 
sheriff or to record the memorandum. — 
Tonner V, William Bairp 8c Co., 
Ltd., Gallagher v, William Bairp 
& Co., LTD., [1027J S. O. 870.— SCOT. 
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be paid by the employers as trom the date 
when they stopped the cotnpensaidon until 
further review of that amount. This agi^- 
ment was sent to the registrar & was recoded 
by him. The registrar then made an order 
for payment out of the sum in ct. to the 
employers. Subsequently, again proceeding 
under sect. 12, the employers r^uced the 
weekly payments, & the workman, not con- 
tinumg the proceedings under that sect., 
applied for leave to issue execution under 
r. 82 of the Workmen’s Compensation Rules, 
1926. The county ct. judge gave leave to 
issue execution, & the question arose whether, 
having regard to the agreement & the order 
of the registrar, the compensation was owing 
under a memorandum, award, or certificate 
within the meaning of r 82 : — Held : agree- 
ment between the parties on which the 
registrar made his order was a memorandum 
within r. 82 relating to the future as well as 
the past, & therefore execution was properly 
leviable as to the future weekly payments. — 
Axt^n V. Digby Colliery Co., Ltd. (1931), 
146 L. T. 601 ; 24 B. W. C. C. 214, C. A. 

3668d. Appeal lies to Court of Appeal.] — 

— ^An appeal from a decision of a county ct. 
judge on an application for leave to issue 
execution in respect of compensation due to 
an injured workman does not lie to the Div. 
Ct., but to the Ct. of Appeal. — F owkks v. 
IjEicestershire Coluery & Pipe Co., Ltd., 
[1931] 2 K. B. 570 ; 100 L. J, K, B. 693 ; 
145 L. T. 421 ; 24 B. W. 0. C. 205. 

3668e. After commencement of pro- 

ceedings to terminate payment under 1925 
Act, sect. 12.] — In Aug. 1929, a workman 
met with an accident, & was paid full com- 
pensation by his employers. In Apr. 1930, 
an agreement was recorded under which he 
was paid compensation at an agreed rate. 
Tn J\iJy the employers obtained a certificate 
from their doctor that the workman had 
practically i*ecovered from the accident in 
1929, & served upon the workman a notice 
of their intention to terminate the com- 
pensation under 1925 Act, s. 12. The work- 
man did not follow the procedure prescribed 
by that sect., but applied under r. 82 of 
Workmen’s Compensation Rules, 1926, for 
leave to issue execution under the recorded 
agreement. The county ct. judge refused 
the application ' /frid ; (1) under the re- 
corded agreement a worknian was in the 
position of a judgment creditor, & was 
entitled under r. 82 to apply for leave to 
issue execution, notwithstanding the fact 
that the employers had already commenced 
proceedings under sect. 12 to terminate or 
reduce the weekly payments under the 
recorded agreement ; (2) the employers 

could always apply under r. 82, sub-r, (6), 
for an adjournment of the application to 
enable them to proceed under sect. 11 of the 
Act by way of review ; (3) leave to issue 
execution ought to be allowed, but execution 
ought to be suspended for one month to 
enable the employers to apply for a review ; 
(4) the decision of the question whether 
sect. 12 extended to anything but payments 
made under agreements that are not recorded 


was reserved. — H ayter v. Sodthbrn Ry. 
Co., [1931] 2 K. B. 274 ; 100 L. J. K. B. 378 ; 
144 L, T. 639 ; 23 B. W. C. C. 389, 0. A. 
alUytiH : — Ab to (1), (2) & (3) FoUd. Wintlelcl o, Loudon, 

Midland Sc Scottish tlallway (1931), 24 B. W. 0. C. 158. 

Refd. Allen v. Dighy Uolliery Co. (1931), 145 L. T. 501. 

3668f. .] — In 1928 a workman 

having met with an an accident his employers 
paid him full compensation of 30a, a week on 
the basis of total incapacity. In Aug, 1930, 
an agreement was recorded under which the 
payments of 30«. a week were to be con- 
tinued by the employers. In Jan. 1931, 
the employers, following the procedure pre- 
scribed by sect. 1 2 , served upon the workman 
a notice, in accordance with a certificate of a 
medical practitioner which stated that the 
workman had partially recovered, that they 
would from & after the expiration of ten days 
therefrom reduce the weekly payment of 
30s. under the recorded agreement to 11s, Id. 
The workman did not follow the procedure 
open to him under the proviso to sect. 12 (3), 
but applied Ig the registrar under r. 82 of 
Workmen’s Compensation Rules, 1926, for 
leave to issue execution under the recorded 
agreement. The matter was referred by the 
registrar to the judge, who held that the 
workman was entitled to leave to issue 
execution unless the employers applied for 
a review. On appeal by the employers : — 
Held : leave to issue execution ought to be 
granted, as the certilicate of the employers’ 
doctor, on which they relied as a ground for 
ending the compensation, was not final & 
conclusive, &> did not establish partial 
incapacity, & therefore they were in default 
in making weekly payments under the 
recorded agreement within the meaning of 
r. 82, sub-r. (1) ; but the execution muA be 
suspended in order to give the employers an 
oppoiiunity to apply for a review under 
sect. 11 of the Act.- -Winfield v, London, 
Midland & Scottish Railway, [1931] 2 
K. B. 284 ; 100 L. J. K. B. 453 ; 145 L. T. 
242 ; 24 B. W. C. 0. 158, C. A. 

Annotation : — Cottoii v. Lutton (1931), 24 B. W, C. C. 179. 

3668g. .] — An employer, after 

serving notice xmder 1925 Act, s. 12, stopped 
the weekly payments of compensation paid 
to an injured workman under a recorded 
memorandum of agreement. The workman 
obtained leave under r. 82 to issue execution 
against the goods of the employer. The 
employer appealed to the Div. Ct. : — Held : 
the appeal could not succeed in view of the 
decision of the Ct. of Appeal in Winfield v. 
London, Midland d: Scottish Railway Co*, 
No. 3668f. 

Qu. : whether an appeal did not properly 
lay to the Ct. of Appeal instead of to the 
Div. Ct. — Cotton v. Lutton (1931), 24 
B. W. C. C. 179. 

3668h. Suspension— ^Pending application (or 

review.]— Hayter v. Southern Ry. Co., 
No. 3668e, ante. 

d668J. .] — Winfield v. IjONdon, 

Midland & Scottish Ry., No. 3668f, ante. 

3669. Add. Amiotatio7i : — Refd. Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 L. T. 
334. 
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3673 L Effect of payment in — Money twt subject to arrestment .] — William Bairu &Co, v. Campbell, 11928] S. 0. 314.' - SCOT. 
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3676. Add* Annoiation : — As to (2) Gonsd. Vickers 
V* Miners Thames Steam Tug & Lighterage 
Co. V. Ingram (1927), 96 L. J. K. B. 490. 

3690. Add* Annotation : — Reid. Catton v, Ashwell 
& Nesbit, [1928] Ch. 484. 

3692. Add* Citations : — 96 L. J. P. 0. 143 ; 186 
L. T. 609; 20 B. W. C. C. 1. 

Add* Annotations : — Apld. Macauley v* Baird 
(1927), 20 B. W. C. C. 802 ; Catton v* Ash^ 
well & Nesbit, [1928] Ch. 484. Consd. Anchor 
Donaldson v. Orosi^and, [1929] A. C. 297. 
Held. Woodrow v. Trawlers (Wlaite Sea) & 
Grimsby (1929). 141 L. T. 676. 

3694a. Whether applicable when agreement 

recorded.] — H aytbr v* Southern Railway, 
No. 3668e, ante* 

3694b. .] — Winfield v* London. Mid- 

land & Scottish Ry., No. 36681, ante* 

3695. Add* Annoiation : — As lo (1) Reid. Yates v* 
Hemsworth Rural District Council (1929), 22 
B. W. C. G. 649. 

3697. Add* Citations [1921] 1 K. B. 162; 96 
L. J. K. B. 127 ; 136 L. T. 134. 

Add. Annotations : — Consd. Tempus Shipping 
Co. V. Trott (1929), 141 L. T. 19. Reid. 
Robinson v* Vickers- Armstrong (1929), 22 
B. W. C. C. 171. 

3698a. Notice ol intention to end payments — 

Validity.] — A workman was injured by 
accident arising out of & in the course of 
his employment. Resps.* doctor gave his 
certificate that the man had partially 
recovered, & resps. served notice on the work- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded Ss* 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct., & not from the date of termination of the 
weekly payment, on the ground that the 
workman had not complied with sect. 14, 
& was not entitled to compensation from that 
date ; — Held : the notice was bad, in that 
it purpoi’tcd to end compensation when the 
workman was certified to be partially 
recovered only, & the compensation of 8s. 
a week for partial incapacity was payable 
from the date the employers ceased payment 


of compensation. — BEowarth v* Singleton 
(J. E.) & Sons (1926), 20 B. W. C. 0. 136, 
C. A. 

8698b. .1 — In pursuance of Work- 

men’s Compensation Act, 1925 (c. 84), 
8. 12 (3), resps. served a workman with notice 
that they would end the weekly payments, 
or alternatively would take him back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a request for arbn. claiming (inter alia) 
a declaration of liability, alleging that he was 
still incapacitated. Resps. offered to accept 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
days. The county ct. judge was satisfied 
the workman had recovered & was able to 
do his work, & held, payment for the two 
days having been offered, there was no 
further liability on reims., & made the 
declaration of liability offered : — Held : the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof. — Cooper v* Collins Electrical, 
Ltd. (1926), 20 B. W. 0. C. 162, C. A. 

3698c. Jurisdiction of registrar — Limited to 

matters relating to sums paid into court.] — 

Where proceedings for ending or diminishing 
weekly iiayments have been commenced 
under sect. 12 & prosecuted as far as to obtain 
a certificate of a medical referee, but no money 
is paid into ct. by the employers under 
sect. 12 (ii), any questions arising on the 
certificate are not for the registrar but for 
the judge, either on review under sect. 11 
or on original Jirbitration under sect. 21, the 
jurisdiction conferred on the registrar by 
sect. 12 (ii) being limited to determine the 
destination of sums paid into ct. under 
sect. 12 (ii). — Tempus Shipping Co., Ltd. v* 
Trott (1929), 141 L. T. 19 ; 46 T. L. K. 201 ; 
22 B. W. C. C. 181, C. A. 

3700. Add. Citations :^[1921] 1 K. B. 435 ; 96 
L. J. K. B. 261 ; 136 L. T. 88. 

3701. For the existing paragraph substitute the 
following paragraph : — 

Power to terminate payments — Incapacity 
ceased.] — On Oct. 17, 1923, a workman con- 
tracted miners’ nystagmus in the course of 


PART XIV. SECT. 18, SUB-SECT. 3. —A. 

3686 i. Limit of preferential payment 
— Under Worhmm*ii Connjtenmlvm Act* 
1900, fi. o where liability 

accrued prior to liquidation.] — Held: 
the workman was entitled to the whole 
of the amount due to him for com- 
pensation aa a preferential debt, with- 
out any limitation to £1 00 as mentioned 
in s. />, bub-8. 3, Workmen’s CJompeusu- 
tion Act, 190G, the liability for such 
compensation having accrued before 
the receivers were appointed or took 
over possession of the assets of tbo co., 
& whether or not the accident occurred 
before Jan. 1, 1924 (i.c. the date on 
which the Workmen’s Compensation 
Act (N, 1.) came into operation). — 
Graham v. Maskell & Smylik, [1928] 
N. 1. 1E7.-IR. 

PART XIV, SECT. 19. 

3700 i. Failure by employer to adopt 


procedure — Omission to scree report of 
medical practitioner — licport of work- 
man's medical practitioner served on 
employer,] — An injured workman, who 
was in receipt of weekly iiaymouts of 
comnensation, was examined by the 
employers doctor, who certlJQed that 
he had partially recovered. A cojiy 
of this certifleato was sent to the work- 
man, together with notice of the 
iutentiou of the employcra at the oxidry 
of ten days to diminish tiio weekly 
payments, but the copy w'os Jiot re- 
ceived by the w'orkman until after the 
expiry of the six days allowed for 
sending It under para. 15 of Sched. 1. 
to 1996 Act. 'I’he workman was then 
examined by his own doctor who 
reported that he was not fit for any 
work, & a copy of this report was sent 
to the employers within six days fd 
the examination. The employers then 
applied for a medical roferenco under 
Sched. I, para. 15 & tlu»y consigned a 
portion of the weekly payments in 

66 


terms of sect. 14, proviso (ii) of 1923 
Act : — Held : the i*eport of the work- 
man’s doctor disagreeing with the 
employer’s medical cortUlcato, even 
though it w'os sent merely for the 
purpose of preventing the diminishing 
of the weekly payments under soot. 1 4 
of the 1923 Act, was a report within 
Hchod. I., para. 15 of 19(i6 Act &, as 
it had been received by the employ c^^ 
wiiliin six days of tho examination 
they wore entitled, under pai’a. 10 as 
amended by sect. 11 (1) of 1923 Act, 
to apply for a medical I'efercnce, 
although the certlflca(<o of their own 
doctor had not boon received by the 
workman within the six days rt^yulred 
by that pas'am'aph & accordingly, as the 
application for a medical reference had 
been duly made, they were entitled to 
consign tho amount of the weekly 
payments in dispute as from tho date 
of that application. — ^W bite v. IlAiiti 
(William) & Co., Ltd., 11932] S. O 
ICO.— SCOT. 
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his employment, & by voluntary agreement 
the employere paid him a weekly sum by 
way of compensation until Sept. 3, 1925, 
when they stopped the weekly payments, on 
the ground that the man had completely 
recovered. After the employers had com- 
menced proceedings for a review, the work- 
man admitted that the incapacity had ceased 
on ' Sept. 3, but claimed compensation up 
to the date of the award : — Held : the 
county ct. judge had no jurisdiction under 
Workmen’s Compensation Act, 1023 (c. 42), 
s. 14, to award any payment after the 
incapacity had ceased, & he ought to make a 
retrospective award terminating 'the weekly 
payments as from the date of recovery. — 
Ocean Coal Co. v. Davies, [1927] A. 0. 271 ; 
96 L. J. K. B. 304 ; 136 L. T. 449 ; 43 T. L. U. 
108 ; 70 Sol, Jo. 1219 ; 19 B. W. C. 0. 429, 
H. L. ; revsg, (1926), 90 L. J. K. B. 255, C. A. 


Macaulay v. Halrd (1927 ), 20 B. W. C. C, 
8()2; Niddrlo & Bouhar Coal Co. v. Dee, [19271 A. C. 

Sadler, Sadler v, Thorpe (1927), 20 
^ 488. Apld, Lowe v. Essex County Council 
S* ^ • I^llen V, Enthovon (1927), 

Consd. Catton v. AshwelJ & Nosbit. 
UnSS! Oceanic Steam Navigation Co. 

(1928), 21 B. W. C. ( 3 . 118 ; Anchor Donaldson v. Ctobb- 
land, (19291 O. 297 ; Mookbill v. Homer City S.S. 
Ouners (1929), 22 B. \V, C. C. 260. Apld. Leuls v, 
Dobson Steam Fishing Co. (1929), 73 Sol. Jo. 483 ; Bevan 
V; Steel &;_Tinplate Co., Ltd. (1929). 22 

Fairfield Shipbuilding CJo. v. 
nanjH (1931), 21 B. W. C. O. 110. Refd. Akere r. L. &. 
N. E. liy. (1926), 20 B. W. C. C. 195; Howarth r. 
Slnglc^iii (1926), 20 B. W. C. C. 136 ; Parker v, Loudon 
Brl(5k Co. & Forders (1927), 20 B. W. C. C. 573 ; Woodrow 
r. Trawlers (^Whito Sea) & Gdmsby (1929), 141 L. T. 676 ; 
Kvaiis tJ. Rll IJniguayo S.S. Owners, Barlow a. l*aclflc 
Steam Navigation Co. (1930). 23 B. W. C. C. 383. 


3701a. .] — Pullen v. Entuoven & Son, 

No. 3056a, ante, ' 


3701b. .] — A workman was injured by 

an accident & was paid compensation by his 
employers for total incapacity. On receipt 
of their doctor’s report that the workman 
was fit for light work, the employers made 
two olfers of light work to the workman at 
the same rate of wages as before his accident. 
iVftcr the second refusal, the employers 
cca8<?d to pay compensation. The county 
ct. judge held the workman was unreason- 
able in refusing the offers of light work &, 
applying Ocean Coal Co. v. Davie.'iy No. 3701, 
ante, the employers were entitled to stop 
payment of compensation when they did : — 
Held : the evidence supported the findings, 
the judge had correctly applied Ocean Coal 
Co. V. Davies, No. 3701, ante . — Lowe v. 
Essex County Council (1927), 20 B. W. 
C. C. 452, C. A. 


3701c, .] — Bevan v. Grovesend Steel 

& Tinplate Co., Ltd., No. 3954c, post 

3701 d, ,] — A boiler-maker’s riveter, 

whose compenBatiori for the loss of his right 
finger had been stopped under 1925 Act, s. 12, 
filed a request for arbn. The employers in 
their answer offered to submit to an award 
on the basis of partial incapacity, but at the 
same time gave notice that they denied 
liability. An award was consequently made 
for an agreed amount until the same should 
be ended or diminished. Eleven months 
later the employers applied to review with 
a view to termination of the weekly pa^unent 
on the ground that the workman hod com- 
pletely recovered. The county ct. judge 
found as facts that the workman could do 
his pre-accident work, but that his physical 


condition was the same in all material respects 
as at the time of the previous award & refused 
to terminate the weekly payments. The 
employers appealed : — Held : the two find- 
ings of fact were wholly inconsistent with 
each other, but once the county ct. judge 
had found that the workman could do his 
pre-accident work, all right to compensation 
ceased. — Fairfield Shipbuilding Co,, Ltd, 
V. Harris (1931), 24 B. W. C. 0. 110, O. A. 

3701e. Failure by workman to adopt procedure — 
Application for review — Right to amend.] — 

Employee, using the machinery provided 
by Workmen's Compensation Act, 1925 
(c. 84), s. 12, stopped weekly payments to 
a workman on their doctor’s certificate. 
The workman did not avaO himself of sect. 12, 
but began fresh proceedings for an arbn. by 
way of review, asking for an order that the 
weekly payments should be continued. At 
the arbn. the employers, at the close of the 
workman's case, objected to the method 
adopted by the workman & submitted that 
there was no case bo answer. The work- 
man applied for leave to amend, to turn the 
proceedings into an original appln. under 
sect. 21 of the Act, but the county ct. judge 
refused to allow this, «fe upheld the emidoyers' 
objection, making an award in favour of 
the employers. The workman appealed — 
Held : the county ct. judge should have 
allowed the amendment, so that the case 
could have been considered on its merits. — 
Robinson v. Vickers- Armstrong, Ltd. 
(1929), 22 B. W. C. C. 171, C. A. 

3702a. .] — A workman met with an 

accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1926, when the payments 
were reduced . The workman filed an applica- 
tion claiming compensation at the old rate, 
& the employers filed a counter-application 
for termination of compensation. The county 
ct. judge found that the workman had 
entirely recovered on Sept. 20, 1 926, & that 
the swelling from which he suffei’od at the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applications : — Held : the employers, by 
paying compensation, were not estopped from 
saying that the injury was not caused by the 
accident, & there was evidence to support 
the judge’s findings, & no misdirection. — 
Thorpe v. Sadler (A. L.) & Son, Sadler 
(A. L.) & Son v. Thorpe (1927), 20 
B. W. C. 0. 488, C. A. 

Annotation : — Reid. Watts, Watts & Co., Ltd. v. Hole (1930), 
23 B. W. 0. C. 119. 

3702b. .] — On May 15, 1927, a trimmer 

met with an accident on board a liner causing 
hernia. He received compensation until 
Nov. 12. On receipt of a medical report that 
he was fit to resume work, his employers 
gave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-cei*tificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that he had not been examined for hernia, 
that an operation would be necessary, & 
that the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to present himself for further 
examinations, & as a result of these examina- 
tions again repudiated liability to pay com- 
pensation. The county ct. judge found that 
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there was no incapacity on Jan. 7, 1928, but 
he made an award of compensation for eight 
weeks from Nov. 12, 1927, on the ground 
that compensation was not properly 
terminated on that date, in that the employers 
by subjecting the workman to further 
examinations had shown that they did not 
rely on their first medical report. He 
estimated the period during which the 
employers were satisfying themselves after 
Nov. 12 as to the workman’s condition at 
eight weeks : — Held : the workman had not 
discharged the onue of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
couipensation to the workman, in fact, for 
the trouble lie had been put to by the 
employers after notice of termination had 
been given, had misdirected himself. — 
PoDD V. Oceanic Steam Navigation Co., 
Ltd, (1928), 21 B. W. C. C. 118, C. A. 

3702c. Action for declaration — Of breach of statu- 
tory duty by employer —Whether maintain- 
able.] — Pltf., a workman in the employment 
of defts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately a doctor 
repoi'ted that pltf. had I'ecovered, & defts. 
stopped the payments & applied for a review 
thereof, & paid into ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. While the county ct. pro- 
ceedings were still pending, pltf. brought an 
action, alleging that he had not recovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s C'Ompensation Act, 
1925 (c. 84), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., <Sc (2) an injunction 


restraining a continuance of the breach : — 
Held: under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., as that question had not yet 
been determined by that tribunal, pltf. could 
not show that his incapacity was continuing 
since the date when defts. stopped the weekly 
payments, & the action failed. — Oati'ON v , 
Ashweix & Nbsbit, Ltd., [1928] Oh.‘484 ; 97 
L. J. Oh. 199 ; 189 L. T. 34 ; 44 T. L. B. 422 ; 
72 Sol. Jo. 317 ; 21 B. W. 0. C. 97, 0. A. 

Annotaiiona Consd* Anchor Donaldson v. Crossland, [1029] 
A. 0. 297. B^d. Robinson v, Vickers -Armstrong (1929), 
22 B. W. C. O. 173 ; Woodrow v. Trawlers (White Sea) « 
Grimsby (1929), 141 L. T. 67C. 

3702d. Power to make Interim award — Payment 
Into court.] — A workman suffered injuries 
through an accident arising out of & in the 
course of his employment, & his employers 
paid him weekly compensation until a certain 
date. They then terminated the payment, 
on the ground that his incapacity had ceased, 
but there was no award or recorded agree- 
ment. The workman had hot returned to 
work, & his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1925 (c. 84), s. 12 (3). On the termina- 
tion of the payments the workman, on the 
ground that his incapacity was still continu- 
ing, applied for an award of weekly compen- 
sation h for an interim award of weekly com- 
pensation until the question of the liability 
of his employers should be decided. The 
arbitrator made an interim award of a weekly 
payment, & authorised the employers to x>ay 
the money into ct. instead of paying it to the 
workman : — Held : under sect. 12 the work- 
man was entitled to an interim award, & 
the arbitrator had no power to authorise the 
employers to pay the money duo thereunder 


3702d i. VowcT (p 7nake interim 
award — WiU^drawal ny employers of 
a'P2)lication for medical refirencc .] — 
Hi Id : au interim award fell to be 
refiwed. lu respect that the employ ers, 
having applied for a medical reference, 
were entitled to the protection of con- 
signation until the settlement of the 
dispute.— M acal LA vr. \\ illia.m Bmbd 
& Co., 11927] S. C. 788 ; 20 B. W. C. C. 
802.— SCOT. 


o i, — * On return to jwor/i;.]— The 
cmployci'B of a workman, who had 
btscii injured by aexjident, paid com- 
pensation, as for total incapacity, 
without any award having been made 
or any memoraiidiim of agroemeut 
having been reconicd. After a time 
l.he workman staited work again with 
the .same enjj)I(»yere, not at his former 
work as a maeiiine moulder, l)iit as a 
labonr<;r. The, (imployers ceasi'd pay- 
ment of compensation as from the 
dabi of the workman's re-employment, 
without having served any certificate 
or notice under sect. 12 (3). The 
workman brought an application for an 
aw-ard of compensation as for partial 
incapacity from tin; date of the cessa- 
tion of j)ayuienls, & moved the 
arbitrator to make an interim award 
of compensation. The ai*bitrator re- 
fused ttn^ motion :-'~lJcld: an interim 
aw'ard was incompetent, In reHp<*ct 
that, as the workman had “ actually 
returne<l tf) work,*’ the erniiloyors were 
entitled, under sect,. 12 (1), to end 
I'^yfiients of compensation. — 
MANiJFAanjRiNa 
Co., S. 0. 47 : 23 B W. 0 C 

«Ht. -SCOT. 

'*-~WUal ia,]— 
Ln order to make a payment a “ woeklv 
principal Act’* 
within Workmen s CJoinpensation Act, 


1923 ( 0 . 42), d. 14, It must bo shown 
(a) that there was an admission, express 
or implied, of liability under the Act, 
He (If) that the payment was made in 
respect of that admission. 

Where employers paid a sum of 
money to a workman, who signed a 
roc(!ipt bearing that the payment wtis 
made without an admission of liability 
on their part : — Held : as it did not 
appear that the payment complied 
with the above requirements, socl. 14 
did not apply.—- Laffertv u. Darn- 
GAViL Coal Co., L'm., [1927] S. C. 
60 ; 20 B. W. C. CJ. 671.-~SCOT. 


6d. Service of certificate of recovery — 
Time for-— Service mitre Hum 6 dayn 
after ejramination.] — A medical prac- 
litioner, iiiKtructod by an employer to 
examine a workman in receipt- of 
weekly payments, reported to th(? 
employer on .Tan, 16, 1930, that he had 
examined the workman on Dec. 30, 
1929, when ho had found him to have 


wholly recovered, & that, to confirm 
his diagnosis, he had subsequently 
had the workman X-rayed & a 
surgeon’s opinion taken. On Jan. 3 8, 
two days after receiving the medical 
certlhcate, the employer served it 
upon the workman, along with notice 
that his weekly payments would be 
ended. In arbn. prooeedings the 
wTjrkman maintained that the em- 
ployci* was not entitled imdor sect. 1 2 
(3) to end his w eekly payments, because 
he had failed to servo the certifloato 
within six days after the medical 
examination, & ho oontmided that the 
six days* tlme-Umlt contained in sect. 
19 (2) must be read into the ijpovlsions 
of sect. 3 2 (3) : — Held : the employer 
had ended the workman's weekly pay- 
ments In compliance with sect. 12 (3). 
— M'Geb V, M’Braynb, [19311 S. C. 
69 ; 23 B, W. C. O. 627.- SCOT. 


«8 


sf. Power to diminish jtaimeiUa — 
Prom what date .] — A dock labourer, 
who, in cousequcuce of injuries to both 
ankles, had been found by an arbitrator 
to be iu a penrmtnciit state of partial 
incapacity, was paid compensation up 
till Jime 7, J930, at a weekly rate of 
2:3«. On May 23 his omph)yers served 
uj>on him a medical oertltlcate to the 
effect that he was lit for light w'ork, 
& intimated their intention to diniiiiish 
his weekly j)ayiuents to la. M. per 
wt^ok. The workman served a counter 
certificate to the effect that he would 
never bo lit for aiiy but sedentary work. 
On Jime 2 his employers offered him 
light cleaning-up WM>rk. Thereafter 
they applied for. Sc obf/ainod a medical 
reference ; on Aug. 9, the referee 
reported (.hat the workman was fit for 
light cleanjtig-ui> w^ork ou a level 
siu-face. Subsequently the workman 
accepted the light w'ork offered. The 
employers having thereafter applied 
to the arbitrator to diminish the weekly 
payments to 7 m. 6d. per week as from 
Juno 7, the workman contended that, 
as the referoi^ had made no finding 
upon his condition before Aug. 0, 
there was no cvidotico to justify the 
arbitrator in diminishing the payments 
prior to that date. The arbltmtor 
having diminished the weekly pay- 
ments as from Juue 7 :~HeM : os no 
change lu the workman's condition 
between June 7 & Aug. 9 had been 
alleged to the reforeo or tt» the 
arbitrator, the arbitrator was, in the 
olpoumstaiices, entitled to treat the 
referee's report as conclusive of the 
w^orkman's condition as from June 7, 
Sc to diminish the compensation pay- 
able to him os from that date.— - 

DOOHKRTT V. ROHS & MARSHALL. LTD., 
[19311 C, 003. -SOOT. 
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into ct. instead of paying it to the workman. 
— Aj^ohob Donau^son, Ltd, v. Chossland, 
[1929] A, 0. 297 ; 98 L, J, P. C. 7; 140 L. T. 
282 ; 45 T. L. R. 97 ; 21 B. W. 0, C. 448, H. L. 

icUiicms : — Distd. Moolcbill v, Homer C5tty S.S. Owners 

(1929), 22 B. W. O. C, 260. FoUd. Woodrow r. Trawlers 
(Whit© Sea) & Grimsby (1929), HI h, T. 676. Consd. 
Bevan v, Groresend Steel & Tinplate Co. (1929), 22 B. W. 
C. 0. 672 ; Evans v. El Uniguayo S.S. Owners, Barlow u. 
Pacific Steam Navigation Co. (1930), 23 B. W. 0. O. 383. 

3702e. .] — ^Where employers, on receiving a 

certihcate of the workman’s doctor that he 
is fit for work, stop the payment of the weekly 
sums to him for compensation for an accident 
arising out of & in the course of his employ- 
ment, but are informed that the certificate 
was no admission of recovery having regard 
to the fact that it was made on a National 
Health Insurance form, which did not admit 
of stating a man is fit for light work only, & 
subsequently the workman’s doctor reports 
that he is only fit for light work, on an applica- 
tion by the workman for an interim awai*d 
that the employers should continue to pay 
tne compensation until the hearing of the 
arbitration, the county ct. judge, sitting as 
an arbitrator, .has a power inherent in him 
under Workmen’s Compensation Act, 1925 
(c. 84), 8. 12, to make such an inteiim award 
in order that the provisions in the section 
shall be made effective. — Woodkgw v, 
Tbawlehs (White Sea) & Grimsby, Ltd., 
[1930] 1 K. B. 176 ; 99 L. J. K. B. 7 ; 141 
L. T. 676 ; 22 B. W. 0. C. 466, C. A. 

AnruMinns : — Consd. Bo van r. Groveaend Steel & Tinplate 
Co. (1929), 22 H. W, C. C. 672; Evans v. El Urngiiayo 
S.S. Owners, Barhiw v. Pacific Steam Navigation Co. 
(1930), 23 B. W. C. C. 383. 

3702f, Time for making application.]- -An 

application for an interim award being an 
interlocutory application can only be made 
pending arbn. & cannot be made for the first 
time at th(» arbn. itself. — Evans v. El 
Uruguayo 8.S. Owners, Barlow v. Pacific 
Steam. Navigation Co., Ltd. (1930), 23 
B. W. a C. 383, C. A. 

3704a. Under recorded agreement— Effect of supple- 
mental unrecorded agreement.] — Hitchens 
& Co., Ltd. v. Hart, No. 3559a, ante. 

3704b. Application to review subsequent to applica- 
tion to redeem — Ineffective.]— Elliott, Ltd. 
V. Hobbs, No. 3769a, post. 

3708. Add, Annotations: — Consd. Willis v, Howie 
(1931), 24 B. W. C. C. 352 ; Vickers- Arm- 
strongs, Ltd. r. Ke,gan (1932), 147 T.. T. 298. 
Reid, (’urran v. Kays, [1928] 2 K. B, 469. 

3708a. Payment ol money.] — A workman, a 

minor, was injiu'ed by an accident in the 
course of liis employment, & was paid com- 
pensation. Subsequently, having obtained 
other work, he agreed to the compensation 
being terminated, with the making in his 
favour of a declaration of liability. On 
Dec. 3, 1931, his solrs,. wrote to the em- 
ployeis' solrs. informing them that the work- 
man had attained his majority on July 6, 
1931, & adding: “ 1 shall be glad to know^ 
whether your clients are prepared to pay my 
client compensation on the basis of pai’tial 
inc^acity* ’ The workman subsequently, 
on Jmi. 18, 1932, gave notice of his intention 
to apply to the ct. under sect. 11 (2) of 1925 
Act to award liim increased weekly payments 
of compensation, in view of his having 
attained full age. The employers contended : 
(a) that whereas by sect. 1 of 1926 Act, the 


claim under sect. 11 (2) of 1925 Act should 
have been made by “ application for the 
review . . • before or within six months 
after the workman attains the age of twenty- 
one years,” it bad not been made until 
Jan. 18, 1932, twelve days after the pre- 
scribed period ; Sc- {h) that sect. 11 (2) being 
for the review of “ any weekly payment ” it 
was not applicable to a case wduire no weekly 
payments were being mad*^ : — Held : (1) the 
words “ application for the review ” in sect. 1 
of 1926 Act were not restricted to a formal 
application to the ct. An application within 
the section could be made informally to the 
employer, & this had been done by the solrs.’ 
letter of Dec. 3, 1931 ; (2) the declaration of 
liability which had been made, being in lieu 
of the old order for payment of Id. a week, 
was a declaration intended to keep open tlxi 
rights of the parties, & took efE(*ct as if there 
were a weekly payment which was at the 
moment in abeyance. — ^\^ ickers- Armstrong, 
Ltd. V. Regan (1932), 101 L. J, K. B. 657 ; 
147 L. T. 298 ; 25 B. W. C. C. 211, C. A. 

3708b. Award for fixed period under 1925 Act, 
s. 9 (4) — Partial incapacity continuing beyond 
fixed period.] — A workman was injured in 
.Tune, 1928, received full compensation 
iintU June, 1929. In July, 1929, he applied 
for the restoration of compensation on the 
ground of continuing incapacity. The county 
ct. judge heard the application in Oct. 1929, 
& ordered tiiat/ the workman’s pa.rtlal in- 
capacity should be t.r(»ated as total incapacity 
under sect. 9 (4). Under this order he 
awarded full compensation until .fan. T, 
1930, On Jan. 7, 1930. tlie employers ceased 
payment. In Apr. 1 030 t he workman applied 
for review but/ subsequently altered his 
application to one to restore t he proceedings 
begun in July, 1920, to deal with the amount 
of compensation payable for liis partial 
incapacity after Jan. 7, 1930. The county ct.. 
judge in Nov. 1030 refused to assent to this 
application. In consequence th(' workman 
once more tiled an application for review. 
On this application the count y ct. judge h(dd 
that he was by virtue of sect. 9 (4) entitled 
to review the matter, although no libert/y to 
^PPly was expressly given under the award 
made in Oct. 1929, made an award of 1!1 a 
week for partial incapacity from Jan. 7, 
1930. The employer apiiealod on the ground 
that there could be no right of ^e^^ew of a 
weekly pa^unent that did nut exist. The 
workman cross-appealed on the ground that- 
the judge was wrong in refusing to restore 
the original proceedings i—HcId : as tlie 
award made in Oct. 1920, dealt solely with 
matters referable to sect. 9 (4), there, still 
remained the issue of partial incapacity con- 
sidered apart from se(*t. 0 (4) A;, although the 
award appealed from was made in review^ 
proceedings, it should properly be treated as 
an award made in the proceedings initiated 
in .Tuly, 1920, which the workman was 
entitled to have restored, the court having 
had seisin of the matter throughout. Aiipeal 
dismissed. Cross-appeal allowed. — Willis t?. 
Howie (1931), 24 B. W. 0. C. 352, C. A. 

3710a. -.] — ^A miner was certified on Nov. 22, 

1919, as sulTering from nystagmus & received 
compensation. After some yeai*s the 
employers requested a i*eview, on which 
the county ct. judge terminated the weekly 
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payments as from Aug. 21, 1926, the date of 
his awai‘d, on the ground that the workman 
had recovered from his disablement & was able 
to do his ordinary" work os a miner. There was 
no appeal by the workman from this award. 
Three years later, on June 12, 1928, the 
workman obtained from a certifying surgeon 
a certificate to the effect that he was suffering 
from nystagmus, & thereby disabled from 
eaiiiing full wages at his old employment. 
The date of the commencement of disable- 
ment not appealing on this certificate, the 
workman went to the medical referee, who 
issued a cci’tilicate confirming the certificate 
of the certifying surgeon, fixing Nov. 22, 
1919, as the date of the commencement of 
disablement. The medical referee also 
ceitified that the workman was only fit for 
surface work. On that the workman com- 
menced arbn. proceedings, claiming com- 
pensation for partial incapacity as from 1925 
a declaration of liability. The employers 
contended that the matter was res judwata, 
& this contention was accepted by the county 
ct. judge. The workman appealed : — Held : 
the award of Aug. 21, 1925, was final between 
the pai'ties & could not be affected by the 
certificate of the medical referee. — Williams 
V, Ckawsilw Bros. (Cyfartiifa), JjTd. (1929), 
22 B. W. C. C. 223, 0. A. 

3716a. .] —Smith v. Union Castle 

Steamship Co,, liTO., No. 307(»a, anie, 

3718. Add, Annotations : — Dlstd. Thorpe v, Sadler, 
Sadler v, Thorpe (1927), 20 B. W. C. C. 488. 
Consd. Curran v. Kays, [1928] 2 K. B. 496. 

3721. Add. Annotation : — Consd. Charlton v. Union 
Castle Line, Ltd. (1930), 143 L. T. 06. 

3725. Add. Aymoialion : — Refd. Lewis v. Guest, 
Keen A Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawsliay (1927), 
96 L. J. K. B. 604. 

3726. Add. Citation L. T. 129. 

3726a. .] — A baker’s assistant, aged eighteen 

years, lost his right index finger. The em- 
ployers consented to an award for a weekly 
payment & then applied for a review asking 
for termination. Their application was 
granted, but the Avorkman obtained a declara- 
tion of liability. The workman then applied 
for a review, asking for an increase, & pro- 
duced evidence that he had tried other work 
but was unable to do it. The county ct. 
judge refused the workman’s application on 
the ground that the workman had failed to 
satisfy him that he was unable to do his pre- 
accident work. The workman appealed : — 
Held : there was evidence to support the 
finding & no misdirection. Appeal dismissed, 
— Allvey V. Wilson (1930), 23 B. W. C. C. 
525, C. A. 

3731. Add. Annotations: — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 064; Charlton v. Union Castle 
Line, Ltd. (1930), 143 L. T. 66. Refd. Cushion 
V. Tredegar Iron & Coal Oj. (1927), 20 
B. W. C. C. 454. 

3733. Add. Annotation : — As to (2) Refd. Lewis v. 


Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram t\ Crawshay 
(1927), 96 L. J. K. B. 064. 

3734a. Workman generally more fit for work.] — 
A colliei’y repairer had a series of hernia & 
operations for hernia commencing in 1922. 
In 1927, on the workman’s appln. for com- 
pensation, the county ct. judge found as a 
fact that he was not fit to do the work of 
repairer, <fe awarded compensation. In 1928, 
the employei’s applied to terminate the weekly 
payment, & the matter was referred by the 
judge to the medical referee, who reported 
that the workman was fit for his former work 
as a repairer. The judge said that, on this 
occasion, he accepted the evidence of the em- 
ployers’ doctors which he bad rejected at the 
former hearing made an award terminating 
the weekly payments. The worknum appealed 
on the ground that the judge had merely 
reversed his first decision without any change 
of circumstances. In view of this argu- 
ment, the judge was written to <& asked what 
change of cii‘cumstances ho found which 
justified him in coming to his decision in 
J 928. In reply the judge said he had found 
that the workman was generally more fit 
for work : — Held : there was evidence that 
the man was fitter generally, & there had 
been, therefore, such a change of circum- 
stances as justified the later award. — 
Parti^idge, Jones Baton John, Ltd. v. 
Sulway (1928), 21 B. W. 0. O. 423, 0. A. 

3737. Add. Annotations : — Consd. lA‘wis v. Guest, 
Keen A. Nettlefolds, Watkins v. Same, 
Tucker V. Same, Ingram v. Crawshay (1927), 
96 L. j. K. B. 664; Bevan r. Nixon’s Navi- 
gation Co. ( 1928), 139 L. T. 647. Refd. Cushion 
V. Tredegar Iron & Coal Co. (1927), 20 B. W. 
C. C. 454 ; Barber, Walker & Co. v. Flint 
(1928), 98 L. J. K. B. 83. 

3737a. .] — The principles laid down in 

Bevan v. Energlyn Colliery Co.<, No. 3360, 
anUf for computing the weekly payment in 
cases of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incoi*porated in W'ork- 
men’s Compensation Act, 1925 (c. 81), to 
a limited extent bjr sect. 11 (3). Apart from 
that sect, the principle does not apply to 
cases under the Act, the pro\dsions of 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I. (3), with regard to partial incapacity, 
having been repealed by Workmen’s Com- 
pensation Act, 1923 (c. 42). — Caloav v. 
Shelton Iron, Steel & Coal Co., Ltd. 
(1928), 21 B. W. C. C. 125, C. A. 

8737b. General fall In wages*] — A collier being 

paitially incapacitated by an accident arising 
out of & in the course of his em])loymont, 
entered into an agreement with his employers 
by which, aft/er reciting tliat the workman’s 
average weekly earnings for twelve months 
before the accident were £3 19ir. 4d., it was 
agreed that the employers should find him 
suitable employment & pay him the wages 
which he could earn therein in addition 
to those wages in each week, half the 
difference between his said average weekly 
eai'nings & the wages he could earn at the 
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3719 i. Hltether applicdblc — 7'o 
question of calculation of compensation.] 


— Held : in Tiew of tho arbitrator’B 
exiiross finding that there had been no 
agi-eeinont Vjctween the i^artles as to 
tho average weekly amount of tho 
workman "8 lire -accident earnings, tho 
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arbitrator was entitled to determine 
that amount de novo iipon the whole 
evidence before him. — FoTUErti 
V. Alloa Goal Co., Ltd., {HKH] 8. 
611, 012.— SCOT. 
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said employment by working while the pit 
was at work, but not in any case exceeding 
£1. After weekly payments under the agree- 
ment had been made for some years, the rate 
of wages having fallen, the employers applied 
to have the payments reviewed under 
Workmen’s Compensation Act, 1906 (c. 68), 
Sched. I., s. 16 : — Held : a change in the rate 
of wages, being one of the events con- 
templated & provided for by the agreement, 
was not such a change in the circumstances 
as entitled either party to have the weekly 
payments reviewed. — ^Barber, Walker & 
Co. V. Flint, [1920] 1 K. B. 250 ; 98 L. J. 
K. B. 83 ; 140 L. T. 164 : 21 B. W. C. C. 
428, C. A. 

3745a. .] — A workman, who was paid com- 

g ensation for the loss of three Ungers, who 

ad returned to light work, was discharged 
owing to the closing down of his employers’ 
works. He registered with the Labour 
Exchange & for some months received un- 
employment benefit, together with a pro- 
portionate amount of compensation from his 
late employers. When the unemployment 
benefit ceased he claimed full compensation, 
proving that he had made genuine attempts 
to obtain work but had faded owing to his 
injury. The county ct. judge awarded a sum , 
less than the full compensation, to date from 
the application for review & not from the 
cessation of the unemployment benefit : — 
Held : the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceased. — Kino v, British Steel 
CORPN., Ltd. (1928), 21 B. W. C. C. 37, C. A. 
Annotation Refd. Hughes v. Pwll-Heli Granite Co. (1929), 
22 D. W. C. C. G;i7. 

3748a. .] — A workman was injured by acci- 

dent on July 4, 1926, & was paid com- 
I)ensation for total incapacity until Jan. 
1929, when the weekly payments were 
reduced to 25s. In Mar. 1929, the workman 
applied for an increase by way of review. 
The county ct. judge held that there had 
been no change of circumstances & refused 
the application. The workman later renewed 
Ills application, alleging that a change of 
circumstances had been created by the com- 
bined effect of the state of the labour market 
& his own injury, & claimed to come within 
sect. 9 (4). The county ct, judge found that 
tlie workiucan had not really tried to obtain 
employment, & again held that there had 
been no change of circumstances that would 
justify a review. The workman appealed : — 
Held : there was evidence to support the 
finding, & no misdirection. — Charlton v. 
Union Castle Line, Ltd. (1930), 143 L. T. 
66 ; 23 B. W. C. C. 66, C. A. 

3749. Add, AnnoicUioii : — As to (1) Apld. Glad- 
stone Spinning Co. v, Nangle (1928), 98 L. J. 
K. B. 161. 

3753a. . Effect of Workmen’s Compensation 

Act, 1926 (c. 42).] — A workman, being a 
minor, who met with an accident arising out 


of & in the course of his employment before 
the above Act came into force, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a review 
during the extended period permitted by the 
amending Act. — Edward Curran &; Co. v, 
Kays, [1928] 2 K. B. 469 ; 97 L. J. K. B. 
806 ; 139 L. T. 294 ; 21 B. W. C. O. 203, C. A. 

Annotation : — Oonsd. Vickers -Armatrongs, Ltcl. v. Regan 
(1932), 147 L. T. 298. 

3753b. Time for making claim.] — An infant 
sustained an accident on Jan. 14, 1930, &; 
received compensation at the rat^e of £1 a 
week. On June 24, 1930, he was given light 
work, & in addition to his pay for this work 
received 8s. 3d. a week as compensation. 
He was discharged on Dec. 3, 1930. Ho 
became twenty-one on June 30, 1931. In 
Nov. 1931 certain correspondence passed 
between the employers’ insurei^ & the work- 
man’s solrs. whereby it was agreed that the 
sum of Ss, 3d. a week should be paid to tlu^ 
workman as compensation. This letter said, 
“ We think it will be necessary to record an 
agreement to show the review by consent of 
the post-infancy basis of comi)ensation. 
Before doing so, however, we shall be glad to 
know whether you are prepared to settle this 
case.” The workman never signed this 
agreement nor was it recorded. He received 
8s. 3d. a week for three weeks only, when he 
was taken back to work at £2 4s. a week. 
On Jan. 4, 1932, an application was filed by 
the workman for arbn. by way of nwiew on 
the ground that, but for the accident, he 
woul4 have been earning £3 Os. 6d. a week. 
The county ct. judge held that no agreement 
capable of being recorded was contained in 
the letters, & that the application for review 
was out of time. The workman appealed, 
& also instituted proceedings to record a 
memorandum of agreement : — Held : without 
deciding whether any agreement was in fact 
contained in the letters, & without prejudice 
to the proceedings to record a memorandum 
of agreement, the application for review vas 
out of time. Appeal dismissed — Johnson 
V, Sharp Bros. & Knight, Ltd. (1932), 25 
B. W. C. 0. 86, C. A. 

Annotation :—ConBd. Vickers -Armstrongs, Ltd. r- Regan 
(1932), 147 L. T. 298, C. A. 

3753c. Informal notice to employer within six 

months after attaining majority.] — V ickpjrs- 
Armstrongs, Ltd. v. Regan (1932), 101 
L. J. K. B. 657 ; 147 L. T. 298 ; 25 B. W. 
O. 0. 211, C. A. 

3754. Add, Annotation : — Consd. Miller v, Tavlor 
& Son (1931), 100 L. J. K. B. 641. 

8754a. .] — An infant workman at 

fifteen years of age commenced work at 8s. 
a week. At sixteen years of age when he met 
with an accident he was receiving 12s. a week, 
& received compensation based on that figure. 
When he was twenty years old he applied 
for a review of the weekly payment, his 
evidence being that three years earlier he had 
been offered a post on a liner. The county 
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pensation for on injury to his back completely passed off, but to rheumatic that question in the workman's favour, 

allogcd that he was now “fit for fibrosis. The arbitrator having refused — Quinn Mount Vkrxo.v Collduiv 
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ct. judge found that the workman was not 
suitable for a post at sea, &, apparently 
without considering whether the man might 
have obtained work elsewhere at an increased 
wage, he fiu*ther found that at the date of the 
hearing the workman would probably have 
been earning, if uninjured, no more than the 
amount which he was earning when he met 
with the accident. The workman appealed : 
— Held : the reasons given by the county ct. 
judge for his award were unsatisfactory 
the case must be remitted for further con- 
sideration. Appeal allowed. Case renaitted. — 
Miller v. Taylor & Son (1931 ), 100 L. J. K. B. 
641 ; 145 L. T. 539 ; 24 B. W. O. C. 237, C. A. 

3754b. Question of fact.] — An infant work- 

man met with an accident while employed 
as a motor-lorry driver’s mate & recdved 
compensation. On attaining twenty-one the 
workman asked for a review of the weekly 
payment alleging that but for the accident 
he would now have been able to earn wages 
iis a motor-lorry driver. At the hearing of 
the arbn. the workman colled evidence to 
sliow that he had learned to drive a motor 
lorry, but the county ct. judge disbelieved 
this evidence & made an award in accordance 
with an offer submitted to by the employers. 
The workman appealed ; — Held : the ques- 
tion was purely one of fact & there was no 
misdirection. Appeal dismissed. — Ruston 
V, Ryburn (1931), 24 B. W. 0. C. 101, 0. A. 

3755. Add. Annotation As to (2) Consd. Miller v. 
Taylor & Son (1931), 100 L. J. K. B. 641. 

3762a. What court has jurisdiction.] — ^Where an 
arbn. is heard in a county ct. in the district 
of which both workman employer reside, 
& an award is made callable of being reviewed, 
it is competent for cither party to apply for 
a review in another county ct. in the district 
of which the accident happened, & the judge 
of the second county ct. has jurisdiction to 
heal’ <& determine the case, & is under no 
obligation to transfer the proceedings to the 
first county ct. Application to stay pro- 
ceedings pending appeal. — Thomas Allkn, 
Ltd. V. Hagger (No. 1) (1931), 24 B. W. G. O. 
373, C. A. 

3762b. .]— A claim for compensation was 

heard by the county ct. judge of the district 
in which both employer workman resided. 
An award was given in favour of the work- 
man recorded in that ct. The employer 
then applied for a review, in the county ct. 
f>f the district in which the accident hap- 
pended, having first obtained a certified copy 
of the award & filed it in the second ct. The 
(JouTity ct. judge of the second ct. refused to 
transfer the pi*occedings to the first ct. &r 
found that the workman had recovered & 
made an award ending the weekly payments. 
The workman appealed, alleged that the 
fcKiCond judge had no jurisdiction to hear the 
1 ‘eview : — Held : the word “ shall ” in 1925 
Act, s. 27, is not mandatory but is qualified 
by the words “ subject to rules of ct.” & by 
rule 89 of Workmen’s Compensation Rules, 
1926, the coimty ct. judge had jurisdiction 
to hear the review. lie also had jurisdiction 
by virtue of County (X. Act, 1919 (c. 73), 
s.' 10 (1). Appeal dismissed. — Thomas 


Allen, Ltd. v, Hagger (No. 3) (1931), 24 
B. W, C. C. 613, C. A. 

3766a. Particulars — ContMits of.] — Upon an 
application by an employer to review a weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 6, 
under which certain j^articulars are to be 
given. These do not include particulars of 
the extent to which diminution is asked for, 
but the county ct. judge has a discretion to 
order or to refuse such further particulars 
under r. 29 (2). His decision on the point 
is not a decision on a question of law, 
there is no appeal therefrom. Semble : such 
particulars ought to be sparingly ordered, & 
not with the object of compelling the county 
ct. judge to give costs to one side or the other, 
& there is much greater reason for asking for 
particulars of the extent of diminution of a 
weekly payment where termination is not 
asked for, than where the employer is asking 
for termination or diminution. — Vickers, 
Ltd. V. Miners, Thames Steam Tug & 
Lighterage Co. v. Ingram (1927), 96 L. J. 
K. B. 490 ; 137 L. T. 226 ; 71 Sol. Jo. 350 ; 
20 B. W. O. C. 269, C. A. 

3760. Add. Annotation Apld. Elliott, Ltd. v. 
Hobbs (1929), 22 B. W. C. C. 609. 

3769a. .] — A workman suffered an 

accident to his right eye in Apr. 1923. 
Liability was admitted compensation paid. 
In Dec. 1927, the weekly payments were 
reviewed & the county ct. 3 udge made an 
award in respect of partial incapacity at the 
rate of 17s. 6d. a week, such rate to date 
from Feb. 1927. Compensation continued 
to be paid at this rate vdthout any suggestion 
on the part of the workman that the rate 
should be altered. In June, 1929, the 
employers filed an application for redemption 
of the 17s. 6d. per week under sect. 18 on the 
basis of permanent partial incapacity. The 
workman’s solrs. wrote to the employers 
that the workman objected to the applica- 
tion to redeem, but that they could not object 
to it as they themselves felt that his medical 
condition was & would continue to be the 
same as it had been for the past two years. 
At the hearing of the application on July 1, 
medical evidence was called to the effect 
that the workman’s condition was stabilised 
& that there was unlikely to be any change 
in either eye. The county ct. judge, 
however, dismissed the application to redeem, 
stating that he was doing so in the exercise 
of the discretion which, in his opinion, the 
legislature had given to him. The em- 
ployers gave notice of appeal, & later the 
workman filed an application for review on 
the ground that his incapacity had increased ; 
— Held : (1) the employers have an absolute 
right to redeem, & the judge has no discretion 
to refuse such application ; (2) the applica- 
tion of the workman to review not being in 
existence at the date of the hearing of the 
employers’ application to redeem & the right 
of the employers to redeem having become 
crystahsed by that date, the subsequent 
application to review could liave no effect. — 
Elliott, Ltd. v. Hobbs (1929), 22 B. W. C. C. 
609, 0. A. 
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3768 i. Whether original arbitration 


or revieiw appropriate — Fa'^nnent of 
compensation under unrecorded agree* 
ment.] — Harbis v. Manob Powrs 
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Coal O., Ltd.. [1926] S. O. 972.- 
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3776, Add. Annoiaiion : — As to {1) Consd. Ourran 
V. Kays, [1928] 2 K. B. 489. 

3777. Add. Ayinotaiion : — Apld. BlHott, Ltd. v, 
Hobbs (1929), 22 B. W. 0. C. 509. 

3781. Add. Annotations: — As to (2) Refd. Curran v. 
Kays, [1928] 2 K. B. 409. Generally, Refd. 
EUiott, Ltd. V. Hobbs (1929), 22 B. W. O. C. 
509. 

3799. Add. Annotaiions : — As to (1) Apld. Raeburn 
V, Lochgelly Iron & Coal Co. (1920), 20 
B. W. 0. C. 037. Consd. Bradley v. liondon 
& North Eastern Ry. Co. (1931), 145 L. T. 
30. 

3801a. Scheme Inapplicable where employ- 

ment occasional — ^What is occasional work.] — 

By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is made to 
apply to all workmen employed in the grind- 
ing of metal by mechanical power or in glaz- 
ing, when such glazing is carried on in the 
same room as the grinding, but by proviso (a) 
thereof the scheme is not to apply, if such 
employment is occasional only, & for not 
more than eight hours in any week. A 
workman, employed by knife-blade manu- 
facturers, superintended the girls in the 
glazing shop, & also worked on the processes 
of glazing known as rebuffing & whittoning. 
In the course of his work he used an abrasive 
wheel in the whittening shop, whittening 
involving the raising of silica dust. He 
became totally disabled from silicosis was 
certified accordingly. The county ct. judge 
found that the work done by the workman 
in rebuffing &: whittening was “ occasional 
only & for not more than eight hours in any 
week,’’ & was, therefore, within the above 
proviso, & that he was thereby precluded from 
the benefit of the scheme. The workman 
appealed i —Ucld : for the employment to 
Ml witliin the proviso it must be both 
“ occasional only ” <fc “ for not more than 
eight houi's in any week.” In this case the 
workman was called on, under his ordinary 
employment, to do the work, A;, therefore, 
such work was not ” occ.asional only.” — 
Makin V. Needham, Veall & Tyzack, Ltd. 
(1929), 22 B. W. C. C. 70, G. A. 

3801b. Disablement before Scheme in opera- 

tion.] — By Various Industries (Silicosis) 
Scheme, dated Dec. 11, 1928, workmen 
engaged in certain processes are brought 
within the operation of the 1925 Act. By 
para. 2 the scheme came into operation on 
Feb. 1, 1929, Sc is made to apply to all work- 
men employed at any time on or after Jan. I, 
1929, in the processes therein specified. By 
para. 11 1925 Act, s. 14, requiring the claim 
to be made within six months of the happen- 
ing of the accident, is made to apply, the 
disablement being treatfjd as the date of the 
accident. A street mason employed on 
Jan. 1, 1929, on a process within the scheme? 
was taken ill on .Tan. 8, & later went to 
hospital suffering from silicosis. He did not 


know untU Apr. that he was entitled to 
compensation. On Apr. 28 he wrote to the 
certifying surgeon who, however, was away. 
He took no further steps to get certified until 
at the end of June he was discharged from 
hospital in order to sec the certifying surgeon, 
who examined him certified him on July 2, 
1929, to be disabled by silicosis as from 
Jan. 10, 1929. On July 12 he first gave 
notice to his employer of the accident & 
made a claim. The county ct. judge held 
that the accident having occurred between 
Jan. 1 and Feb. 1, 1929, was not one to 
which the scheme applied, & that there was 
no reasonable cause why the workman should 
have delayed making his claim until two 
days after the six months had expired. The 
workman aiipcalcd ; — TleJd : although ibt? 
Hclieme did not become operative until 
Feb. 1, 1929, it nevertheless applied to all 
workmen employed on or after .Tan. 1, 1929, 
& therefore applied to a workman employed 
on .Tan. 1, 1929, who was certified after t hat 
date as being disabled. On the second point 
the award was upheld on the ground that 
there was here no reasonable cause for the 
delay in making a claim. Appeal dismissed. 
— Holt v. Hobson (Andrew) Sc Sons (1930), 
2.3 B. W. C. 0. 242, 0. A. 

3S01c. Order extending Workmen’s Compensation 
Act, 1906 (c. 58), s. 8, to ironworkers’ 
cataract — Construction of Order.] — Held : 
the proviso to Workmen’s Compensation 
(Ironworkers’ Cataract) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, Sc whore the incapacity was 
continuing, compensation could be allowed 
for the continuing incapacity. Semble : the 
absence of a bed in a ward or a vacancy in a 
place for an operation would be a good 
medical reason for the non-performance of an 
operation within the four months. — Davies 
V. Baldwins, Ltd. (1926), 136 L. T. 462 ; 
20 B. W. C. C. 110, C. A. 

Annofntion : — Consd. Leonard v. Kedbrook Tinplate Co., 
1 K. B. 043. 

3801 d. Right to compensation not limited to skilled 
workers.] — Applt. was employed by resps., 
who were varnish manufacturers, as a general 
labourer. He was twenty -two years of age 
Sc his wages were £2 a week, llis work was 
to helxi with the loading &; unloading of 
vohichis, & clean Sc fill old varnish drums. 
In the course of his work he came into contact 
with rosin, turps, wood-oil, gum, etc., & he 
had to use turj^entine for cleaning his hands 
as soap would not remove the dirt. In Dec. 
1929, the certifying surgeon certified that he 
was suffering from dermatitis produced by 
dust & liquids & was thereby disabled for 
work. On a claim for compensation under 
the Act the county ct. judge awarded him a 
weekly sum for compensation from Dec. 7, 
1929, until Feb. 1, 1930, when it was to be 
terminated. He held that applt. was not 
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to. Variom Jndiidries (Silicosis) 
Scheme^ 1028 — Duty to famish infonm^ 
tion 08 to yreirUms emptoyment — Time 
for furnishing.] — Vanous Industries 
(Silicosis) Sohemo, 1928, pam. 13, 
enacts that a claimant for com}>cnsa- 
tlon under tho Schemo must furnish 
the employer from whom oomponsa- 
tiou Is claimed with true Information 


as to Ills previouK omplojanent, & that, 
if the claimant wiihholds information, 
lie shall forfeit any right to compensa- 
tion under the Schoine. A workman, 
who hod 1)0(511 ccrtlflcd by the certifying 
surgeon to be totally diasbled by 
silicosis, claimed compensation from 
Ills employer. His olaim having b('en 
refused, ho brought arbn. proceeding, 
& in the Inliial writ fumislied for the 
llrst t>lnfio the particulars as to his 


pivvions employment required by 
nnra. 13 of the Schemo : -Hdd ; t.herc- 
lading in para. 13 no time limit within 
which tho infonnation must bo fur- 
nished, the workman, having funiished 
it in the initial writ, %vaB not in breach 
of para. 13; At, accordingly, he had 
not forfeited his right to compensa- 
tion. — UENRV V. (H.ADiTONK, 11931 J 
8. C. 228. - SCOT. 
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then disabled from earning full wages at 
the work at which he was employed ; that he 
was employed as a labourer simply & that 
he had full capacity to perform all kinds of 
general labouring work ; & that the wording 
of sect. 43 (1) (i) precluded applt., who was a 
labourer, from recovering compensation as a 
worker in the varnish-making industry or 
otherwise than as a general labourer : — 
Held : the view taken by the county ct. 
judge that the workman did not come within 
sect. 43 was erroneous. There was nothing 
in the words of that sect, which limited ite 
application to skilled workers in a process. 
It applied to any ordinary unskilled labourer 
who suffered from any industrial disease due 
to the nature of his employment, & who 
was thereby disabled from earning full wages 
at the work at which he was employed. — 
Gilmore v, Frederick Boehm, Ltd. (1930), 
99 L. J. K. B. 640 ; 143 L. T. 307 : 46 T. L. B. 
484 ; 74 Sol. Jo. 402 ; 23 B. W. 0. O. 198, 
O. A. 

3801 e. Extension of section to other diseases by 
Order In Council — Subject to modification — 
What amounts to modification.] — 1925 Act, 
8. 43 (3), gives the Secretary of State power 
to “ make Orders for extending the pro- 
visions of this section to other diseases & 
other processes, & to injuries due to the 
nature of any ernplo^ent specified in the 
Order not being iiyuries by accident, either 
without modification or subject to such 
modifications as may be contained in the 
Order.’’ Workmen’s Compensation (In- 
dustrial Diseases) Consolidation Order, 1929, 
para. 1, extends the provisions of sect. 43 
“ subject to the modifications hereinafter 
specified,” to (infer alia) cataract caused by 
exposure to rays from molten or i‘ed-hot 
metal. Para. 3 provides that “ a person 
suffering from cataract shall not be entitled 
to compensation under the provisions of the 
said sect, on account of that disease for more 
than six months in all,” subject to a power 
of extension at the discretion of the arbitrator 
acting on the advice of the medical referee : — 
Held : para. 3 was a ” modification ” within 
sect. 43 (3), & was therefore not ultra vires. — 
Leonard v. Bedbrook Tinplate Co., Ltd., 
[1931] A. C. 205 ; 100 L. J. K. B. 225 ; 144 
L. T. 340 ; 47 T. L. B. 187 ; 23 B. W. C. C. 
375, H. L. 

3801!. Metal Grinding Industries (Silicosis) Scheme 
Necessity for employment on process when 
Scheme brought into force.] — By para. 2 of 
Metal Grinding Industries (Silicosis) Scheme, 
which came into force on July I, 1927, the 
Scheme is made to apply to any workman 
employed on or after that date in certain 
processes connected with the giinding of 
metals. By para. 7 the certifying surgeon 
is to certify the date of disablement, & by 
para. 4 the workman, to qualify for com- 
pensation, must have been employed in the 
specified processes within the three years 
previous to the certified date. By para. 5, 
where the workman has been employed in 
the processes for not less than five years, the 
onus is on the employer to prove that the 
disease is not due to employment in the pro- 
cesses instead of on the workman to prove 
that the disease is so due. A workman had 
been 9mployed as a nail & tack maker for 
thirty-five years & as such had for many 
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years to use a sandstone grindstone. On 
Feb. 7, 1930, the workman ceased work, & 
on Aug. 19, 1930, he was certified by the 
certifj^g surgeon to be suffering from 
silicosis, the date of disablement being fixed 
as Feb. 7, 1930. On a claim for compensation 
the county ct, judge found that, although the 
workman had not been employed in any 
process mentioned in para. 2 of the Scheme 
since the Scheme came into force, yet as he 
had been employed previously in such a 
process for not less than five years, he held 
that the employers had failed to discharge 
the onus put upon them by para. 5 of the 
Scheme, & therefore held that the disease 
must be deemed to be due to the employment. 
Pie accordingly made an award in favour of 
the workman. The employer appealed : — 
Held : by the finding of fact that the work- 
man had not been employed in any process 
mentioned in the Scheme on or after tlie date 
when the Scheme came into force, the work- 
man was not within the Scheme at all, &; 
therefore para. 5 could not be made to apply 
to him. Appeal allowed. — Hughes v, 
Harrison & Cook (1931), 24 B. W. O. C. 
104, C. A. 

3801g. Date of disablement — ^No date in certificate 
— ^Date of accident.] — ^Various Industries 
(Silicosis) Amendment Scheme, 1930, which 
came into force on Feb. 1, 1931, held applic- 
able to a workman who ceased work by 
reason of silicosis on Dec. 27, 1930, for the 
reason that no date of commencement of the 
disease was stated in the surgeon’s certificate 
which w'as given on May 7, 1931. — Bridges 
V. New Book Collieries Co. (1932), 101 
L. J. K. B. 557 ; 25 B. W. C. C. 155, C. A. 

3802. Add. Annotation : — Apld. Young v. Keeble 
(1928), 21 B. W. C. C. 294. 

3805. Add. Annotation : — Consd. O’Neil v. Wilsons 
& Clyde Coal Co. (1920), 19 B. W. C. C. 650. 

3807. Add. A nnotations : — Consd. Plllerb(ick Col- 
leries, JJd. v. CornliUl Insurance Co.. [1932] 

1 K. B. 401. Refd. O’Neil v. Wilsons A- 
Clyde Coal Co. (1920), 19 B. W. C. 0. 6.56. 

3810. idd. Citations :~[1927] A. C. 461; 96 

L. J. K. B. 608; 137 L. T. 257 ; 71 Sol. Jo. 
429; 20 B. W. C. C. 391. 

Add Annoiaiiojts : —Consd, Kllorbock Col- 
lieries, Ltd. V. Cornhill Insurance (?o., |1932J 
1 K. 'B. 401. Refd. M‘Dougall Suminerloe 
Iron Co. (1927), 20 B. W. C. C. 119. 

3811a. Silicosis — Construction of Various Industries 
(Silicosis) Scheme, 1928.] — By clause 2 (vii) 
of Various Industries (Silicosis) Scheme, the 
scheme is made to apply to all workmen 
employed in the potteries in certain specified 
processes only. One of such specified pro- 
cesses is “ any process in or incidental to the 
manufacture of china or earthenware, in- 
cluding sanitary earthenware, electrical 
earthenware, & ware tiles.” A workman 
was employed to put spouts & handles on 
teapots made of Jet & Bockingham ware, 

& was certified as being totally disabled 
from silicosis. Evidence was given before 
the county ct. judge that Jet & Rockingham 
ware was a special branch of the pottery 
trade & did not come within the meaning 
of the trade term “ earthenware ” — Held : 
the words used in describing the processes 
specified in the scheme are to be interpreted 
in the technical sense in which they would 
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be understood by those engaged in the trades 
concerned & not in the wide sense in which 
they might be understood by the general 
public. — D oncaster v. Sudlow (R.) & Sons 
(1929), 22 B. W. C. C. 564, 0. A. 

8813. Add* Annotation : — Consd. Edwards v. Pen- 
rhiceiber Navigation CoUiery Co. (1931), 24 
B. W. C. C. 117. 

8814. Add. Citations :~-[l92S] 1 K. B. 291; 96 
L. J. K. B. 347 ; 137 L. T. 26 ; 91 J. P. 43 ; 
21 B. W. C. C. 226. 

8815a. .] — A certificate of disable- 

ment granted to a workman under 1926 
Act, s. 43, certified as the date of disable- 
ment a date more than six months before 
the date of the certificate. Consequently a 
claim by the workman for compensation 
foimded upon the ceitificate was not made 
within the period prescribed by 1925 Act, 
s. 14 (1), namely, six months from the 
occurrence of the accident, the disablement 
being treated by sect. 43 as the happening 
of the accident. If the certificate had been 
granted immediately after the examination 
of the workman by the certifying surgeon 
the claim for compensation could have been 
made in time : — Held : on the facts, the 
failure to make the claim within the pro- 
scribed peiiod was due to the delay of the 
certifying surgeon so far as the workman 
was concerned, was occasioned by reasonable 
cause, within proviso (b) to sect. 14 (1), & 
the workman was entitled to compensation. 
— Kitchen v. Koch (C.) &; Co., Ltd., [1931] 
A. C. 753 ; 100 L. J. K. B. 459 ; 145 L. T. 
618 ; 17 T. L. IL 558 ; 75 Sol. .lo. .571 ; 21 
13. W. C, V, 294, 11. L. 

8815b. Omission of date of disablement.] — 

Williams v. New British Rhondda Col- 
liery Co., Ltd., No. 3038b, a7itc. 

3816. Add. Amwiations : — As to (2) Consd. Cauhlon 
Potteries v. Johnson (1920), 20 B. W. C. C. 42. 
Apld. Young r. Kcoble (1928), 21 B. W. C. C. 
294. 

3816a. Certificate of death Various Industries 
(Silicosis) Scheme, 1928 — Whether presence of 
medical referee at post-mortem essential.] — 

By clause 14 (1) of Various Industries 
(Silicosis) Scheme, 1928, it is provided that 
where an application is made on behalf of 
dependants of a deceased workman to a 
medical referee for a certificate that death 
has been due t(^ silicosis or silicosis 4fe tubercu- 
losis, the medical referee must, after a post- 
mortem examination, give a certificate in 
accordance with the fact/S & such certificate 
shall be conclusive. It is further provided 
by the same paragraph that the post-mortem 
examination shall, if possible, bo made by or 
under tlio personal supervision of the medical 
referee. The last provision is directory ^ 
not imperative. Therefore, where, on the 
death of a workman, a coroner ordered a 
post-mortem examination, which the medical 
referee was not invited tr) attend, & subse- 
quently, after an examination of portions of 
the lun^, the medical referee gave a certifi- 
cate that death was due to silicosis & tubercu- 
losis : — Held: (1) the provisions of clause 
14 (1) of the Scheme were complied with & 
the certificate was conclusive ; (2) further^ 

PART XIV. SECT. 22, SUB-SECT. 3.— 

B. 

se. Failure to show disablement due 


the correct procedure to quash a certificate 
would be to obtain a rule nisi for a writ of 
certiorari. — Hindmarsh v. Johns (Edward) 
& Co., Ltd. (1930), 23 B. W. C. O. 637, 0. A. 

3818a. -.] — A french polisher had suffered 

intermittently from dermatitis since 1926, 
while working for different employers. The 
medical referee issued a certificate on Jan. 30, 
1928, in which he certified that on Jon, 30, 
1928, appet. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appet. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29, 1927. On a claim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judge held the two certificates 
being inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
.fan. 30, 1928: — Held: there was no vital 
inconsistency between the two certificates, 
bearing in mind the intermittent character 
of dermatitis, & the certificate of Mar. 10 
was consistent with dermatitis having broken 
out again. — Macy v. Cork Manijpacturing 
Co., Ltd. (1928), 21 B. W. C. C. 306, C. A. 

Annotation : — Consd. Williams v. Crawshay Bros. (Oyfartlifa) 

(1929), 22 B. W. C. G. 223. 

3819a. Certificate incomplete — Death of certifying 
surgeon — Subsequent certificate by successor 
— Validity.] — On July 12, 1926, eighteen 
months after the workman had left his 
employment, Dr. S., the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disablement was filled 
in, nor were the words “ I certify that the 
disablement commenced on the day 
of ” struck out. Before the work- 

man could see Dr. S. to have the omission 
ut right the doctor died. After Dr. F. had 
een appointed in his place the workman, 
on Aug. 12, 1926, obtained a certificate from 
him in which the date of disablement was 
filled in as Nov. 23, 1924, In answer f^o the 
workmen’s request for arbn., based on Dr. 
P.’s certificate, the emplo 3 ’'ers denied liability 
to pay compensation on the ground that, as 
Dr. S.’s certificate did not specify the date of 
disablement, such date w.as deemed to be the 
date of the certificate, & was final &> con- 
clusive, Dr. P.’s certificate was accordingly 
invalid, & as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention : — 
Held: the first certificate was incomplete 
in that it had not dealt with the date of dis- 
ablement in either manner provided by the 
regulations & was invalid, & the workman, 
not being able by reason of the death of Dr. 
S. to have the matter put in order, was 
entitled to rely on the second certificate. — 
Powell v. Cauldon Potteries, Ltd. (1926), 
96 L. J. K. B. 245 ; 136 L. T. 532 ; 20 B. W. 
0. C. 16, 0. A. 

Annotation : — FoUd. Hands v. Great Wostom (Colliery Co. 

(1930), 23 B. W. C. O. 477. 


to disease — Omission of word , Ltd. v. Vku.a., 1 1927] 

l—Beld: fatal.— Broken S, A. S. 11. 49.— AUS, 

Hill Associated Smelters Pro- 
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dS19b. Certificate ineffective — Issue of second 
certificate,] — A miner was certified by the 
certifying surgeon as being disabled from 
Mar. 31, 1924, by miner’s nystagmus. From 
Oct. 1924, to Mar. 1929, he worked on the 
surface as a partially incapacitated workman. 
On Mar, 8, 1029, he was served under 1925 
Act, s. 12 (3) with a doctor’s certificate 
alleging complete recovery, & the question 
was ultimately referred to a medical referee, 
who, in Apr. 1929, ceitified that the workman 
was not then suffering from miner’s nystag- 
mus & was fit to resume work underground. 
On Dec, 12, 1929, the workman obtained 
from the same certifying surgeon a certificate 
tliat he was disabled by miner’s nystagmus, 
but the certificate did not certify a date from 
which disablement commenced, nor were the 
words “ I certify that the disablement 
commenced on the day of ” 

struck out in accordance with the instructions 
contained in Form 3 in the schedule to the 
regulations as to certifying surgeons, which 
states “ [if the surgeon is unable to certify 
a date on which the disablement commenced, 
he should strike out this part of the certificate. 
In that case the disablement will be deemed 
to have commenced on the date on which 
this certificate is given].” On obtaining this 
certiiicate the workman made a claim for 
compensation on his employers, who appealed 
to a medical referee. The medical referee on 
Jan. 4, 1930, dismissed the employer’s appeal. 
The certifying surgeon then issued a second 
certificate which he ante-dated Dec. 12, 1929, 
in which he certified that the workman’s 
disablement commenced on Mar. 31, 1924. 
In Mar. 1930, the workman filed an applica- 
tion for arbn. based on an allegation of 
recurrence of the industrial disease which 
originally manifested itself in 1924, The 
county ct. judge made an award in favour of 
the employers on the ground that the date j 
of disablement must be taken to be Dec. 12, ' 
1929, & that the certifying surgeon had no 
power to displace the certificate given on 
Dec. 12, 1929, by the certificate given in 
Jan. The workman appealed : — Held : the 
certificate of Dec. 12, 1929, was ineffective, 
as no date of disablement could be inferred 
from it, & the certifying surgeon was entitled 
to issue an effective certificate giving the 
date of disablement as Mar. 31, 1924. Case 
remitted for compensation to be awarded. — 
Hands v. Great Wesitskn Cotj:jery Co., 
Ltd. (1930), 23 B. W. C. C. 477, C. A. 

3820. Add. Annotatiorus Apld. Cauldon Potteries 
V. Johnson (1020), 20 B. W. C. C. 42. Consd. 
Davies v. Baldwins (1020), 130 L. T. 462. 
Apld. Young V. Keeble (1928), 21 B. W. C. C. 
294. 

3821a. -.] — A ceitificate was given by the 

certifying surgeon that a workman w^as 
suffering fi*om lead poisoning. A leading 
symptom of the disease was stated on the 
form to be dupiiytrens contraction. Pull 
compensation was paid until an application 


by the employers to review the weekljj pay- 
ments. The workman was still incapacitated 
by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, &, on contra- 
dictory medical evidence given at the 
hearing, &> also on knowledge he had acquired 
some years before while sitting on a com- 
mission to consider industrial diseases, 
including dupuytrens contraction, held the 
symptoms, though still the same as those set 
out in the certfilcate, were not due to the 
certified disease, & reduced the compensation 
to Id. a week. The case involved a point of 
law, &, early in the hearing, counsel callea 
attention to that fact, but the judge omitted 
to take any notes of the proceedings : — 
Held : (1) the certificate that the symptoms 
were due to the certified disease was con- 
clusive, & evidence to the contrary was 
inadmissible, & there was no evidence of 
any new factor or now disease to support an 
award in reduction of compensation. 
(2) Observations on the judge’s duty to take 
a note. — Oadldon Potteries, Ltd. v. 
Johnson (1926), 20 B. W. C. C. 42, C. A. 

AnnotaMon :-^A8 to (1) Apld. Young t>. Keoble (1928), 21 
B. W. C. 0. 294. 

3821b. As to cause of death or Incapacity.] — A 
workman, employed as a painter, was from 
July to Sept. 1927, laid up with an ulcer on 
his ankle <5fc with heart trouble. Prom 
Oct. 19 onwards he became unfit for further 
work with loss of power in his left arm ^ 
leg, he became mentally incapable, his 
memory failed, & his heart got worse On 
Nov. 15 he was admitted to hospital, where 
the medical superintendent found that he 
had long-standing disease of the heart 
caused by kidney trouble. On Nov. 23, the 
certifying surgeon visited the hosi)ital, & 
on Nov. 28 certified that the workman was 
suftering from lead poisoning or its sequelae, 
& had been disabled as from Oct. 10. The 
medical superintendent was ignorant both of 
the visit of the certificate of the certifying 
surgeon &, when the workman died on Dec. 23, 
certified that the cause of death was cerebral 
haemorrhage caused by valvular disease of 
the heart. The county ct. judge held he was 
not bound to find that death was due to the 
disease certified by the certifying surgeon, 
& refused to make an award in favour of the 
dependants, on the gi*ound that they had not 
discharged the ornts of proving that lead 
poisoning either caused, contributed to, or 
accelerated death : — Held : there was evi- 
dence to support the finding, & no mis- 
direction. — Young v. Keeble, Ltd. (1928), 
21 B. W. 0. 0. 294, C. A. 

3821c. .] — An odd job man in spinning mills 

was certified as suffering from epitheliomatous 
ulceration of the skin due to mineral oil. 
He died five months later. The county ct. 
judge held the certificate of the edifying 
surgeon was conclusive & debarred him from 
hearing any evidence on behalf of the 



»!. Ah to date of com7ti£ncement of 
dinmne.] — A miact, who had previonhly 
t^iilTored troni ndncr’rt ijyHtagniUH, 
obtuiued work Irom new employers. 
Shortly after enUiring this employment 
he obtiaiiifrt fn»in a ceitlfylng siu-geon 


a certifleato that bo was disabled owing 
to miner's nystagmus, & that disable- 
ment had commenced on a date since 
he entered his new employment. An 
ax)peal by the employers against the 
certificate was disimssed by the medical 
referee. In an arbn. the arbitrator, 
after a proof, held that, the disablement 
had commenced on a date earlier than 
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that certified by the ooitifyiDg surgeon, 
^ more than twelve montna before the 
workman entered his new employment 
& refused compensation ; — HeJd : the 
date of disablement stated in the 
certificate ot the certifying surgeon 
was ooncluslvo. — T knnknt v, Moobb 
(A.-G,) & Co., Ltd., [19291 S. C. (Ct. 
of Seas.) 7.-~S0OT. 
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employers, which tended to show that he had 
not contracted the disease in their employ- 
ment Sd that death did not result from the 
disease : — Held : the judRe was not entitled 
to refuse to hear the evidence, & the case 
must be remitted for rehearing. — Nkbdham v, 
AceMhx, Ltd. (1928), 21 B. W.O.C. 189, 0. A. 

3821d, As to date of disablement.] — The certi- 
ficate which a workman must obtain from 
the certifying surgeon under 1926 Act, s. 43, 
as a condition precedent to a claim for 
compensation on the ground of disablement 
by an industrial disease is conclusive 4 s to . 
the date of disablement, & it is therefore not 
competent for the arbitrator to determine ' 
that the disablement commenced at an 
earlier date. — Wilsons & Clydk Coal Co., 
Ltd. V. Flynn, [1930] A. O. 610 ; 09 L. J. 
P. C. 139 ; 143 L. T. 362 ; 46 T. L. R. 441 ; 
74 Sol. Jo. 437 ; 23 B. W. C. O. 169, H. L. 

AntwtalUm : — Oonsd. Edwardw v. Penrhloelber Navltjation 
CoUiory Co. (19:il), 24 B. W. C. C. 117. 

38216. .] — ^Pltfs., who were a colliery co., had 

in their employment early in 1929 two piece- 
work miners who, for reasons not here 
material, wei'e not actually working & 
received no wages, though their names 
appeared in the pay slieets, for a period 
including Mar. 8 to Mar. 19. On Mar. 8 
deft, insurance co. issued to plifs. a cover 
note which insm-ed pltfs. from Mar. 8 t<-> 
Mar. 19 against claims for non-fatal accidents. 
During the currency of the cover note the 
certifying surgeon certified that the two 
workmen w^ere su:ffering from miners’ nystag- 
mus & fixed the date of tlie beginning of the 
diablement as Mar. 11 in one case & 12 

in the other case. The county ct. judge 
awarded both w'oi*kinen compensation, but 
defts. refused to indemnify pltfs. on the 
grounds that tlie workmen suffered no injmy 
between Mar. 8 & Mar. 19 & were not engaged 
in work for pltfs. between thos(^ dat^s. In 
an action for an indemnity : //e/d ; the 

pdlicy, though iKjt actually is.sued, w’as 
intended to cover pltfs.’ liability for the 
results of industrial disease, as an “ ai^oi- 
dent,” namely, disablement by industrial 
disease, had happened wdihin the period of 
cover, & as the Act creafed the statutoi-y 
fiction that a w^orkman, at the dat-e of the 
certified disablement, was employed by the 
last relevant employer beforcj that date, 
defts. were liable to indemnify pltfs. — Elleh- 
BECK (JoiXlEIUES, I/TD. V, COKNHILL iNSirR- 

ANCE Oo., iTTD., [19321 I K. B. 401 ; JOl 
L. J. K. B. 117 ; U(i L. T. 153 ; 48 T. L. H. 
78 ; 24 B. W. (?. 0. 376, O. A. 

3821 f. Failure to give notice of disablement.] 

— ^A workman was employed by resp. as a 
labourer at breaking up concrete floors & 
relaying them. After varying periods of 
employment he ultimately stopped work on 
July 22, 1929, & on July 30 obtained a 
certificate fiDm the certifying surgeon that 
he was disabled from dermatitis contracted 
during his employment by resp., & fixing 
the date of disablement as Mar. 14, 1929. 
Resp. paid the workman compensation till 
Nov. 19, 1929, when rosp.’s doctor reported 
that the workman had practically recovered 
^ was fit for any work except on cement. 
Resp. then employed the workman at other 
work till Dec. 24, 1929, when he was dis- 
missed for want of work. After a period of 


unemployment the workman obtained work 
in Apr. 1930, with new employers in un- 
loading lorries containing old iron, rags & 
bones. By May 2 the dermatitis had become 
so bad that he had to cease work. On 
Aug. 28, 1930, he obtained a second certifi- 
cate from the certifying surgeon that he was 
suffering from dermatitis, but fixing the 
date of disablement at the date of the 
original disablement, Mar. 14, 1929. On 
this occasion no notice of disablement was 
given to resp., & he remained unaware of the 
certificate till the workman couimenced the 
present proceedings against him for com- 
pensation on Sept, 19, 1930. Tlie county 
ct. judge declin^ in the circumstances to 
treat the second certificate as conclusive of 
the date of disablement in accordance with 
1926 Act, 8 . 43 (2), & on the evidence that 
the workman h^ i*ecovered from the dis- 
ablement of Mar. 14, 1929, by Nov. of that 
year, dismissed the application. On appeal : 
— Held : ( 1 ) as no notice of disablement hod 
been given after the second certificate as 
requhed by 1926 Act, s. 14 & r. 41, sub- 
r. 2, of Workmen’s Compensation Rules, 
1920, so that resp. was never given the 
opportunity of appealing to the medical 
referee as provided by reg. 8 of the Regula- 
tions as to Certifying Surgeons, the certifi^te 
was not conclusive of the date of disable- 
ment ; ( 2 ) as there was evidence to support 
the county ct. judge’s finding that the work- 
man had recovered from the old disablement, 
the appeal must be dismissed. — ^Mason v. 
Foster, [1931] 2 K. B. 172 ; 100 L. J. K. B. 

. 146 L. T 88 : 24 B. W. 0. C. 88 , C. A. 


3822a. Where possibility of recurrence.]- A nnner 
obtained from a certifying surgeon a certifi- 
cate to the effect that since Oct. 17, 1920, he 
had been disabled by miners nystagmus. 
From 1920 to 1924 he was paid compensation 
on the basis of total incapacity. From 1924 
to 1926 he worked on the surface. In Oct. 
1926, a medical referee certified tliat he was 
still disabled by miner’s nystagmus. From 
1920 to 1930 he was out of employment, Ac 
was paid compensation on the basis of partial 
incapacity. In Jan. 1930, the employer 
served a notice under 1925 Act, s. 12, 
together with a doctor’s certificate; the 
workman served a counter-certificate & the 
dispute was referred to the medical I’eferee. 
On Feb. 15, 1930, the medical referee certified 
that the workman was not then suffering 
from miner’s nystagmus, but that his in- 
capacity to do other than surface work was 
due to other defects. The workman then 
went to a certifying surgeon, & on Mar. 27, 
1930, obtained another certificate to the 
effect that he was then suffering from jeer’s 
nystagmus, & that the date of disablement 
was Oct. 17, 1920. In May, 1930, the work- 
man filed an application for arbn. claiming 
compensation on the basis of partial in- 
capacity. The arbn. took place on J^y 
3930. The county ct. judge held that the 
medical referee’s certificate of Feb. 16, 1930, 
was conclusive, Ac refused to allow the work- 
man to give evidence of events subsequent 
to that date on the ground that such evidence 
would contradict that certificate. He accord- 
ingly made his award in favour of the em- 
ployer. The workman ' app^ed : — *’ 
the county ct. judge had misdirected himself 
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in not considering whether the evidence 
tendered went to show that there had been a 
recurrence of the disease since Peb. 16, 
1 930. Appeal allowed. Order for new trial. 
— Edwaiids V. Penbhiceibek Navigation 
C oLiJERr Co. (1931), 24 B. W. 0. C. 117, 
C. A. 

3822b. Various Industries (Silicosis) Scheme, 1981 
— Examination & certification by Medical 
Board — When certificate conclusive — Re- 
examination not made ‘‘ in pursuance of any 
Compensation Scheme.’’] — A pottery worker 
to whom Various Industries Silicosis) 
Scheme. 1928, applied ceased work on 
Sept. 25, 1930. On Sept. 30 the certifying 
sui*geon certified that he was totally disabled 
from silicosis &> that the disablement com- 
menced on Sept. 25. An appeal by the 
employer to the medical referee having been 
dismissed, compensation on the basis of 
total incapacity was paid to the workman. 
On Jime 1, 1931, there came into force 
Silicosis & Asbestosis (Medical Arrange- 
ments) Scheme, 1931, w'liich instituted a 
medical board to deal vlth Silicosis, &: Various 
Industries (Silicosis) Scheme, 1931. By the 
preamble to Various Industries (Silicosis) 
Scheme, 1931, the 1928 Scheme was made to 
continue to apply in the case of workmen 
who were within that scheme with the 
exception that the provisions of the new 
scheme as to the examination certification 
by the medical board were substituted for 
the provisions of t.he former scheme as to the 
examination & certification by the certifying 
surgeon & medical referee. Tliis preamble 
further stated that the medical board shall 
have the same powers & duties in cases under 
the old scheme as under the new scheme. 
By para. 12 of Various Industries (Silicosis) 
Scheme, 1928, &: para. 11 of Various Indus- 
tries (Silicosis) Scheme, 1931, the provisions 
of the 1925 Act relating to submission to 
medical examination continued to apply to 
workmen within the respective schemes. By 
a proviso to para. 11 of the 1931 Scheme any 
reference to be made to a medical referee 
under the provisions of the 1025 Act was to 
be made to the medical board. By para. 9 
of Silicosis & Asbestosis (Medical ‘Arrange- 
ments) Scheme, 1931, where, “ in jjursuance 
of any compensation scheme ” an employer 
applied to a medical board for re-examination 
of a v'oi'kinan under that scheme or any 
compensation scheme, the board should re- 
examine & give a fresh certificat-e in the 
appropriate form. On Sept. 9, 1931, the 
employer aj>plied to the medical board for 
re-examination of the workman. The work- 
man having submitted under protest to su(;h 
re-examination, the medical board, on Oct. 21, 
cci’tified that lie was no longer totally 
incapacitated. The emphjyer thereupon 
refused if) pay further compensation, & on 
Oct. 26, 1931, the workman filed a request 
for arbitration claiming a continuance of the 
weekly payments. The county ct. judge 
held tliat the certificate of the medical board 
was valid & conclusive against the workman 
iSt that therefore he had no jurisdiction to 
iic ar the ease. The workman appealed : 


Held : (1) the a]pplication to the medical 
board for re-examination had not been made 
“ in pursuance of any compensation scheme 
as there was no scheme applicable which gave 
such power. The certificate of the medical 
board was therefore not given in accordance 
with the provisions of Silicosis & Asbestosis 
(Medical Arrangements) Scheme, 1931, & was 
not conclusive evidence within para. 6 of 
such scheme ; (2) the substitution by Various 
Industries (Silicosis) Scheme, 1931, of a 
medical board for certifying surgeon & 
medical referee, as stated in the preamble, 
.related only to the fimctions performed in 
conjunction by the certifying surgeon & 
medical referee in originally bringing a work- 
man within the 1928 Scheme. Appeal 
allowed. Case remitted to hear arbitra- 
tion on all points. — WinTE v. Winterton 
Pottery (Longton), Ltd., [1932] 2 K. B. 
265 ; 101 L. .T. K. B. 546 ; 147 L. T. 177 ; 25 
B. W. C. O. 129, C. A. 

3822c. When applicable.] — ^W hitb v. 

Winterton Pottery (Longton), Ltd., No. 
3822b, afiie. 

3824. Add. Annotation : — Reid. Mason v. Foster, 
[1931] 2 K. B. 172. 

3825. Add. Annotations : — Consd. Rfies v. Imperial 
Navigation Coal Co. (1026), 20 B. W. C. C. 287. 
Reid. Powell v. Cauldon Potteries, (1926), 
96 L. J. K. B. 246 ; Williams v. Crawshay 
Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 223. 

3828. Add. Annotation: — Consd. Lowe v. Wilsons 
& Clyde Coal Co. (1929), 23 B. W. C. 0. 55S ; 
Ellerbeck Collieries, Ltd. v. CornhilJ Insur- 
ance Co., 11932.1 1 K. B. 401. 

3829a. What amounts to decision.] — x\ medical 
referee, in his certificate, said that it was 
impossible for him to give a certificate either 
agi‘eeing witli or against that given by the 
ceiiifying surgeon, as it was outside his 
province as an ophthalmic sm-geon. 3Tie 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive ; — ■ 
Held : there had been no decision by the 
medical referee, & the case must go back for 
the appointuient of a fresh medical referee. — 
Jones v. William Muirhbad Macdonald 
Wilson Co., Ltd. (1926), 19 B. W. C. C. 
412, C. A. 

3830. Add. xinnotation : — Refd. Wilsons & CTyde 
Coal C!o. r. Flynn, [1930] A. C. 516. 

3831. Add. Annotations : — Distd. Macy v. Cork 
Manufacturing Co. (1928), 21 B. W. C. C. 306. 
Refd. Wilsons & Clyde Coal Co. v. Flynn, 
[1930] A. C. 516. 

3832a. .] — Wilsons & Clyde Coal Co. v. 

Flynn, No. 382 Id, ante. 

3832b. . 1- A miner obtained frpm a certifying 

surgeon on Oct. 17, 1020, a ceHificate that 
he was suffering from miners' nystagmus, 
lie was paid conqjonsation on the basis of 
total incapacity up to Juno, 1924, on wliich 
date he was given work above ground at a 
lower wage. In Oct. 1926 a medical referee 
certified that he was still suffering from 
ininei-s* nystagmus. In Jan. 1930 the em- 
ployers served a notice upon the worltoan 
under sect. 12 of the Act together with a 

of disablement. — Lows v. Wilsoxb 
& Ct.yde CJoal Co., liTD., [1930] S. C. 
32 ; 23 B. W. C. C. 558.— SOOT. 


PART XIV, SECT. 22, SUB-SECT. 3 
— D. 

3827 1. Powers of referee — FLcaiioii 


of date of disabUment.\ ~ Opinion by 
Lord Hunter that a medical referee 
has no power to alter the date ocrtllieU 
by the cortifylugr surgeon as the date 
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ceiiificate from a doctor. This was met by a 
counter notice on the part of the workman, 
& the matter was accordingly referred to a 
medical referee. On Feb. 16, 1930, the same 
medical referee who had made the report in 
1926 certified that the workman was not then 
suffering from miners* nystagmus, but that 
his incapacity was due to other defects. On 
Mar. 27, 1930, the workman obtained a report 
from the certifying surgeon for the district 
that he was suffering from miners* nystagmus, 
& was disabled from earning full wages, & 
that the disablement commenced on Oct. 17, 
1920. Upon this report the workman applied 
for arbitration. The arbitrator made an 
award in favour of the employers, but this 
was set aside by the Ct. of Appeal. On 
appeal to the House of Lords the medical 
referee in answer to a further question put 
by the House, said that his certificate of 
Feb. 15, 1930, meant that although the work- 
man had now recovered from miners’ 
nystagmus he was likely to develop a second 
attack sooner or later & in much shorter 
time tlian it took to produce the first attack : 
— Held : the mere fact that a second attack 
would develop quicker than a first was a 
natural concomitant to susceptibility, & was 
compatible with complete recovery fi*om the 
original development having taken place. 
Disablement from the second attack w’ould 


PART XIV. SECT. 22, SUB-SECT. 4. 

Bg. False representation— Whether 
made “ at time of entering employment.*'} 
—A miner who had proviously suffered 
from luiner’B nystagmuH, an industrial 
disease, obtained employment at his 
trade in Apr. 1927. In May, 1927, 
ho wilfully & falsely made a repro- 
aentation in writing that in Apr. 1927, 
he had not previously suffered from the 
disease. For a period of three weeks 
in Aug. 1927, be wan xmomployod, after 
which he again obtained employment 
under the same cmploycre. He cou- 
linued in their omplojTueut until 
Nov. 1927. on which date he was 
certified by the certifying smrgcon to 
bo incapacitated by nystagmus from 
earning full wages : — Held : he was 
not burred by the provisions in 
sect. 43 (1) (b) from recovering coin- 
peusatJou. ill respect that the written 
representation was not made “ at the 
time of entering the employment.'’ — 
Johnstone v. Mount Vernon Col- 
liery Co., Ltd., [1929] S. C. (Ct. of 
Sobs.) 227.— SCOT. 

sh. field: a false 

1 ‘cpi'csentntion, made by a workman 
on entering any eini»loymcnt to the 
riatuxe of which tlie disease Is due. & 
in which he has been engaged within 
tlio twelve months previous to the 
date of disablement, is a bar to the 
ivcovery of compensation by him, 
although lu' has ent/Ciud the employ- 
ment & made the I'ep resen tail on out- 
wlth the twtdvc months, & although 
t here has been a bn^ak in the employ- 
ment within the twelve mouths. — 
HiOGINS V. CA.DZOW COAL Co., 11931 J 
y. O. r)4 ; 23 B, W. C. C. 621.— SCOT. 

bJ. .] — Held : the words 

“ the employment " in modification 
(6) of 1926 Act, B. 43 U), mean any 
employment, to the natoe of which the 
disease was due, in which the workman 
was employed within the twelv<‘- 
months previous to the date of dis- 
ablement, & therefore (1) where a 
miner had on entering the employment 
of one employer, made a false repre- 
sentation as to previous immunity from 
minor’s nystagmus, & was, within 
twelve months of so entering but 
while in the employment of another 


be caused thereby & not by the first. Tlio 
certificate here was one of complete recovery, 
&; that being so, it could not be contradicted 
by a finding by some one else which was 
incompatible with complete recovery. — 
Pbnrikybbb Navigation Colubry Co., 
Ltd. V. Edwards (1932), 101 1.. J. K. B. 744 ; 
147 L. T. 421, H. L. 

8884. Add. Citations : — affd. sub nom. Evans 
(Bichard) & Co., Ltd. v. ScAiiiUi (1927), 
137 L. T. 161 ; 20 B. W. C. C. 348, H. L. 
Add. Annotations: — Apld. Lewis v. Tredegar 
Iron & Coal Co. (1929), 22 B. W. C. C. 208. 
Refd. Connor v. (/adzow Coal Co., 

A. C. 1. 

3834a. .] — Macy v. Cor^ Manufacturing 

Co., Ltd., No. 3818a, ante. 

3885a. Certificate of death — Under Various In- 
dustries (Silicosis) Scheme, 1028.] — Hind- 
Marsh V. Johns (Edward) & Co., Ltd.. No. 
3816a. ante. 

8887a. Continuity of employment.] — The words 
“ the employment ** in modification (b) of 
1925 Act, s. 43 (1), meant any employment, 
to the nature of which the disease was due, 
in which the workman was employed within 
the twelve months previous to the date of 
disablement. 

Applt., a miner, who had suffered from 
miners* nystagmus, entered the service of 


employer, certified to be suffering 
from minor’s nystagmus, he was not 
entitled to compensation, & (2) where 
a miner had, on entering the employ- 
ment of one employer, made a false 
representation as to previous im- 
munity fi'om miner’s nystagmus, & 
was, more than twelve months after 
leaving that employment, & while in 
the employment of another employer, 
eertlfioa to ho suffering from miner’s 
nystagmus, ho ^vas not barred from 
claiming eomponsation from the second 
employer ; (3) where a miner had 

made a false representation of im- 
munity from miner’s nystagmus on 
re-entering the employment of a 
previous employer after a period of 
unemployment, that representation 
had been made on “ entering the em- 
ployment ” within the sub-sect., &, 
accordingly, ho W'as barred from 
recovering compensation on the re- 
currence of the disease. — ScoTr v. 
SUMMERLEE Iron Co„ Ltd., Connelly 
V. A. a. Moore & Co., Ltd., Gilluley 
V. A. G. Moore & Co., Ltd., [19291 

5. C. 830 ; affd; 119311 A. C. 37, H. L. 
—SCOT. 

8k. .] — A workman catered 

the employment of a colliery co. in Jan. 
1927. The employees of this co. WT-re 
engagtxl by pemons described as con- 
tractors, who wore, however, admitted, 
for the purposes of the case, to be 
merely the co.’s agents. The par- 
ticular contractor by w'hom the; work- 
man had been engaged i-eceived notice 
from the co. that he Sc his squad would 
not be miuired after Nov. 7, 1927. 
Before that date tho Wi»rkma.n arrarig(;d 
with another contmetor for a new job 
in the colliery, to begin on Nov. 8 ; 

6, on starting work on Nov. 8, he 
signed a declaration in wiiieh he 
falsely K'presenUid that he had not 
previously suffeivd from miner’s 
nystagmus. After being employed 
imder Ibis contmet for more than 
tw^elve months, ho was certified as 
disabled by miner’s nystagmus as 
fi-om Dec. 22, 1 928 : — Hdd : the false 
declaration made on Nov. 8, 1927, was 
not made by the workman at the 
“ time of entering tho employment,” 
within sect. 43 (1) (6), &% accordingly, 
ho was not deprived of liis right to 
compensation. — ^M oorb v. Manor 
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Powis Co.\L Co., [1931] s. C. 1 ; 23 
B. W. C. C, 693.— SCOT. 

80 , A workman entered 

tho employment of a colliery co. on 
June 19, 1928, on which occasion he 
signed a declaration tlxat he had not 
previously snfl’ered fi’om miner’s 
nystagmus. This declaration was false 
& wfifiiUy made. He worked until 
Sept. 12, 1928, when he was dis- 
chaiged, & he thereafter recicived 
unemployment benefit until Oct. 26, 
1928. On tho latter date he w^as again 
employed by tho co., Sc he remained 
continuously in their employment 
imtil Jan. 16, 1931, when ho was 
certified to bo suffering from miner’s 
nystagmus. He had not signed any 
declaration subsequent to that dated 
June 19, 1928; — Held: the workman 
was not deprived of his right to eom- 
peusation, in respect that tho false 
declaration signed on June 19. 1928, 
w’us not made at the time of entering 
tho employment in which he was 
engaged at any time within twelve 
mouths of his disablem(*nt, the entry 
into that employment having taken 
place on Oct. 26, 1928.— M'Guigan v. 
Moore (A. G.) & Co., 11032] S. C. 12.— 
SCOT. 

sr. Kmployers* offidaXs* krurw- 

ledge of falsity.}— A miner, who had 
been disabled by nystagmus, received 
compensation from his employers 
until Dec. 1929. In Jan. 1930, ho 
re-entered the employment of tho same 
employers at a different collior>% Sc 
on so doing he knowingly signed a 
false statement that ho had not 
l)reviously suffered from nystagmus. 
Ho did not, however, intend to deceive, 
& did not in fact deceive, the cm- 
ployei*s’ officials who were responsible 
for re-engaging him, as these officials 
were, in his knowledge, aware that tho 
statement was false & they acquiesced 
in his making it. A statement of 
previous Immunity from nystagmus 
was i*equired by tho employers from all 
^pets. for employment imderground. 
The w^orkman having again become 
Incapacitated by nystagmus : — Held : 
the arbitrator was entitled to make an 
award of compensation. — M'Kean r. 
Baird (William) Sc Co., [1932] S. C. 
^ 258.— SCOT, 
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resp. coal co, on Apr. 27, 1927. After two 
periods of unemployment, during which he 
received unemployment benefit, he returned 
to the resps.* coUiery on Nov. 7, 1927, &; 
before commencing work wilfuUy &; falsely 
represented himself in writing as having 
never suffered from miners* nystagmus. He 
ceased working for the resps. on Aug. 26, 
1928, & was certified as disabled by mineiB* 
nystagmus as from that date. Upon a claim 
by applt. for compensation, the arbitrator 
stated that applt. *s employment was con- 
tinuous from Apr. 27, 1927, down to Aug. 26, 
1928, except for the periods when he was 
temporarily out of work owing to slackness 
of trade, as no false declaration was made 
when he first entered resps.* service he 
awarded him compensation : — Held : the 
employment of applt. was not a continuous 
employment from Apr. 27, 1927, but that his 
resumption of work witli respa. on Nov. 7, 
1927, after a period of unemployment was 
“ entering the employment ** within modifi- 
cation (6), as the false declaration was 
made by applt. within twelve montlis of his 
disablement, no compensation was payable. 
— Sco'rr V. Summeklek Iuon Co„ [1^31 J 
A. 0. 37 ; 99 L. J. P. C. 170 ; 143 L. T. 720 ; 
46 T. L. K. 625 ; 23 B. W. 0. C. 312, 
H. L. 

3842* Add. Annolation : — Refd. Lewis v. Tredegar 
Iron A Coal Co. (1929), 22 B. W, C. 0. 268. 

3843. Add. Annotaiion : — Consd. Mason v. Foster, 
[1931] 2 K. B. 172. 

3843a. New accident.] Mason v. Foster, 

No. 382 If, ante. 

3843b. Recurrence after settlement & return to 
work.]— M’DouGALiir. Summerlee Iron Co., 
Ltd. (1927), 20 B. VV. C. 0. 419, H.L. 

Annotations : — Ezpld. Wilsons fie Clyde Coal Co. v. Flynn, 
[10301 A. ol(i. Consd. Connor r. ( 'adzow Coal ( ’o., 
I j A. C. 1 . Refd. Mason v. Foster, [1 J 2 K. D. 1 72. 

3847. Add. Annotation : — Apprvd. Blatchford v. 
Staddon A Founds, [1927] A. C. 461. 

3852a. Application for leave to issue 

execution.] Fowices v. Leicestershire 
Colliery A 1*ipe Co., No. 3(iGHd, ante. 


3856a. Order giving leave to Issue execution.] 

— Cotton v. Lutton, No. 3668g, aide. 

3858. Add. Annotations : — As to (\.) Consd. Vickers 
V. Miners, Thames Steam Tug A Lighterage 
Co. V. Ingram (1927), 90 L. J. K. B. 490. 
As to (2) Refd. Vickers v. Miners, Thames 
Steam Tug A Lighterage Co. v. Ingram 
(1927), 96 L. J. K. B. 490. 

3860a. Effect of agreement for compensation — 
Facts as to agreement not presented In county 
court.] — On an application for review A 
redemption of weekly payments a workman 
alleged that he had negotiated wdth persons 
representing a new co. which had taken over 
the business of his employers, A the new co. 
had agreed to pay him £650 in full settlement 
of his claims. The county ct. judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 
ment with the new co., as such agreement was 
only with a third party, A not with his 
employers. The parties treated the c^e 
as governed by that decision, A the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an application for review A the judge 
held the workman had recovered, A by his 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not teiminate the payments 
in view of the agreement: — Held: (1) the 
ct. could not entertain an appeal as to the 
effect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct., A there were no materials before 
the ct. on which they could come to a 
decision ; (2) the question whether the 

workman had recovered was a question of 
fact, as to which there was evidence to 
support the finding, A there was no mis- 
direction. — East Kent Colliery Co. %\ 
Heath (1926), 20 B. W. C. 0. 97, 0. A. 

3873a. .] —Hobbs v. Boyal Arsenai. Co- 

operative Society (1930), 170 L. T. Jo. 159 

O. A. 

3880a. .] — Hewortii Coai. Co. v. Barnes 

(1930), 23 B. W. C. C. 46, C. A. 

3881a. .] — Employers applied to 


PART XIV. SECT. 22, SUB-SECT. 6. 

3843a i. Itccurrrnce after settlement 
tC- return to work,] — livid : when a 
workman who had nufEered from 
nyatugmus was certified as heing no 
longer disabled by the disease, com- 
pensation must be ended, & tliat, on 
any recujTcnce of the disease*, a fresh 
application must be made to 
the coriitjing surgeon.— Brown t?. 
William Dixon, Ltd., 111)29] S. C. 
(Ct. of Sess.) 206.— SCOT. 

PART XIV. SECT. 22, SUB-SECT. 6. 

»g. Failure to obtain declaration of 
immunity — Whether bar to claim for 
contribution .] — A miner, who was 
employed by a colliery co. from 
Sept, i to Dec. 5, 1029, at the time of 
entering the employment Kigned a true 
declaration that ho had not j»reviOQsly 
sufTered from miner’s uystugmuH. On 
-Dec. 7 lie booanie disalded by minor’s 
nystagiiOLs, & the co. after paying him 
wc(!k]y compensation finally disoharged 
hte claim for a lump sum in Apr. 1030. 
On May 12. 1030, the workman entered 
the omT)l(»yment of another collleiy co. 
who, however, took from him no 
declaration as to previous Immunity 
from nystagmus. He left their em- 
ployment after tu o days was certUi<‘d 


as having again beciuue cUsal)kHl by 
nystagmus on May 10. His last 
employers, having duly paid him com- 
pensation, claimed a contribution from 
his previous enipioyers. The latter 
muintaiiKHl that pursuers’ claim was 
l>aiTe<l T»y their having failed to take 
from tile workman a deedaraiJon of 
Ids i>rcvi<uis tmnmnity from disease : -- 
livid: pursuers* claim, under sect. L3, 
ton cuntriimf Ion was not so barred. 
I'MTKD COLLlKltircS ?\ ROUF.ilT AlUUK 
iS; Sons’ Coij.ikkiks, 11932J 8. C. 45. — 
SCOT, 

PART XIV. SECT. 23, SUB-SECT. 2. 

A. 

si. Soffie'um’u of vcidvnec Case 
stated. I— lie Pkteus, [J931 ) 3 M. I». 1{. 
252.— CAN. 

PART XIV. SECT. 28. SUB-SECT. 2. - 

B. (a*. 

3865 iv. - - t)n the hearing 

before the Workers’ Compensation 
(^Joinmlesion of a claim by a workman 
for compensation it was submitted 
that there was no evidence to support, 
the claim, but the commission over- 
ruled the submission & an award was 
made in favour of the claimant. There- 
after, at the request of resp., the chair- 
man stated a case asking the opinion 
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of the aupremo Ct. whether there was 
evidence to justify the finding of the 
commission Held : aftnr the luaklng 
of the award the Question could not 
bo submittiid to the ot. unless the 
commission had decided to rocouslder 
the matter ; the mere fact that the 
chairman hail stated a ease did not 
esiabllsh that it had so decided, Sc 
therefore it was not competent for the 
ct.. to entertain the matter. — lioBERTO 
V. JONRS (1928), 28 8. R. N. S. W. 543 ; 
4,5 N. 8. W. W. N. 156.— AUS. 

3866 V. .] — Bairurst V. 

Workmen’s Compensation Board, 
11028] 1 D. h. R. 114.— CAN. 

8865 vi. .1 — An award of 

compensation having been made in 
favour of the widow of a deceased 
workman, the employer obtained a 
stated case. Thereafter the enmloyer 
presented a note craving an order for 
transmission of the process, in order 
that the notes of evidenc^j might bo 
available to satisfy the ct. that there 
was no evidence before the arbitrator 
upon which he could reasonably arrive 
at certain of his hudlngs in fact 
Held : the ct. could not, by n review 
of the evidence, interfere with the 
arbitrator’s findings In foot, Sc motion 
refused. — S cott v. MncxiELi., 11930] 
S. C, 106.— SCOT. 
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weekly payments being made on the basis 
of total incapacity. They called a doctor 
who said he thought the man might do 
watchman's work or wash motor oars. Two 
doctors called on behalf of the workman 
said he was unfit for anything but the 
lightest form of work sitting down without 
bending. The judge foimd the man was only 
partially incapacitated, & consequently re- 
duced the compensation : — Held : It was 
purely a question of fact, there was evi- 
dence to support the finding. — Mears Bros. 
V. Davies (1929), 22 B. W. C. 0. 292, O. A. 

3885a. — Davison v. IIotjmside & South 

Moor Collieries, Ltd., Napper i\ IjAmbton, 
Hetton &> JoiCEY Collieries. Ltd. No. 
2512a, ante. 

3885b. .] — Hannaby v. IjLay Main Col- 

lieries, Ltd., No. 2612b, ante. 

3887a. Duration of exposure — Resulting in derma- 
titis. | — A woman worked as a washer in a 
laundry during July & Aug. 1928. She left 
without any signs of dermatitis. On Sept. 6, 

1928, she was employed in a similar capacity 
by another laundry, & left work on Sept. 19 
with syinptoms of dermatitis. On Sept. 26, 
she obtained a certificate from the certifying 
surgeon under sect. 43. Her second em- 
ployers admitted liability Sc paid com- 
pensation, but discontinued the payments 
in Dec. on their doctor’s certificate tliat she 
had recovered. He fm’ther stated that she 
suffered from a condition of the skin whicli 
rendered her particularly suscfjptible to 
dermatitis, Sc that but for this she would not 
have developed the disea.se after so 811014/ a 
period of exposure. On a claim for con- 
tinuance of the compensation, the county ct. 
judg<i made an award in favour of the 
employers. He found that the exposure of 
the workman to dust or liquids was of short 
duration Sc only resulted in dermatitis owing 
1/0 an unusual proclivity to such disease on 
her part. The workman apiiealed. On 
appeal it was argued that the employers were 
eslxipped from denying that the disease liad 
been contracted through long-continued 
exposure within Statutory Buies & Orders, 

1929, No. 2, by reason of their admission of 
liability & payment of compensation : — 
Held : the point as to estoppel not having 
been taken in the county ct. could not be 
raised on appeal, Sc on the evidence the 
county ct. judge was bound to lind that 
exposui'e was not of long-continued duration. 
The question was one of fact. — ^Appeal dis- 
missed. — Lane v. “ Furewite ” I^undry 
Service Co., Ltd. (1929), 22 B, W, O. 0. 
396, C. A. 

3891a. .] — Malcolm v. Barber, Waj^ker Sc 

Co., I/TD., No. 3359d, ante. 

3892a. Quantum in excess of evidence.] -An 
electric lift erector’s mate was being tried out 
as an erector Sc paid accordingly when he 
injured his left thumb by an accident arising 
out of &; in the course of his employment. 
Tbe top of the thumb was amputated but 
not to such an extent as to prevent the 
thumb-nail from growing. He returned to 


work at the wage of a mate Sc was again tried 
as an erector but on simpler jobs. After 
about two months he was dismissed as in- 
competent. He filed an application for 
arbn. & then entered into an agreement with 
his employer that he should receive JB30 in 
final settlement of all claims. A memo- 
randum of agi*eement was drawu up together 
with a statement of facts, both of w hich were 
signed by the workman . From tl j e statement 
it appeared that the workman’s average pre- 
accident earnings were £3 Os. 2d., Sc his 
average post-accident earnings were £3 4«. 3d., 
& that his employment ceased for retisons 
unconnected with his injury. The registrar 
Sc, on appeal, the county ct. judge refused tf> 
record the memorandum on the ground of 
inadequacy. The parties proceeded to arbn. 
At the hearing the workman admitted the 
facts contained in the statement accompany- 
ing the memorandum. The nrcdical men 
called on each side disagi'eed as to whether 
the disability cjaused by t he injury amounted 
to 5 per cent, or 20 per cent. The county ct. 
judge in his award assessed the loss of earning 
(capacity at 16^‘. a week Sc ordered payment/ 
of compensa-tion at the rato of 8.s. a week. 
The employer appealed : — Held : the county 
c-i. judge in aw'arding to the workman a sum 
based on an incapacity equivalent to 25 i)er 
cent. f)f his earnings had gone beyond the 
evidence called before him. Appeal alloAved. 
New trial ordered before another county ct. 
judge. Observations on sending cases back 
to tlie same county ct. judge for rehearing. — 
Byrne v. Evans Ltd. (1932), 25 

B. W. O. C. 41, i\ A. 

3896a. Hearingunsatisfactory— Rehearing ordered.] 

— Hucknali^ V. Manchester Oohpn. (1928), 
21 B. W. O. C. 8, C.A. 

3897. Add. uinnotatioii -Refd. Jones v. Cory 
(1926), 20 B. W. 0. C. 251. 

3901a. .] — A workman, who had suffered 

an injury to his knee, was paid compensation 
by his employers for a time. He underwent 
a successful operation Sc his compensation 
was stopped. He later suffered another 
injury to the same knee, & brought proceed- 
ings for further compensation. After hearing 
evidence, the county ct. judge came to the 
conclusion that he was not satisfied as to any 
furt/her injury after the cessation of com- 
pensation. The county ct. judge then 
considered the question of a declaration of 
liability Sc, while doing so, asked a medical 
man, who happened to be present in ct., 
whether there w^as any probability of further 
injury to the workman. The opinion of 
the medical man was not given as evidence 
on oath nor was he called by consent of the 
parties. The county ct. judge then made an 
award to the effect that the workman had 
recovei'ed from his injury on the date when 
compensation was stopped, but granted a 
declaration of liability by consent. The 
workman apx^ealed : — Held : although the 
procedure followed with rega^ to the doctor 
was undesirable Sc irregular, it had not been 
detrimental to the workman, because the 


PART XIV. SECT. 28, SUB-SECT. 2.-- 
B. (h). 

3884 ii. .] — Nagy v. Workman’s 

OOMPBNSATJON HoAIU», iJO.llj 3 
M. l\ R. 516.- CAN. 


in. Added peril.] - The questiou ot 
added peril is one of fact, upon which 
the determination of the arbitrator 
was conclusive, — ^W ai.kinohhaw v . 

Coal Co., Ltd., flUini 
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S. C. 506.— SCOT. 

8p. Failure of company to fUc pay- 
roll.] — ^Workman's Compensation 

Hoard v. St. John Tugroat (Jo., 
11931] 1 M. P. H. 9. -CAN. 
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county ct. judge had already made up his 
mind on the main question before him. There 
was ample evidence to suppoii his finding 
on the question. — Kansom v, Fulham Foot- 
BAJ.L ATHLIOTC Oo., J /H). (J928), 21 11. W. 
C. C. 375, 0. A. 

3904a. .] — ^A workman, whose com- 

pensation had been stopped, claimed a 
continuance of compensation on the basis 
of total incapacity, & it was argued on his 
behalf that ho was entitled to be paid on 
this basis under ^Vorkmen*s Compensation 
Act, 1925 (c. 84), s, 9 (4). The county ct. 
judge found as a fact that the workman was 
partially incapacitated as a i*esult of the 
accident but had, since the payment ceased, 
been doing work which he did before the 
accident. He held that sect. 9 (4) did not 
apply, but gave no reasons for so holding 
beyond stating that the workman refused 
work offered him on the ground that he could 
not do it when in fact he could have done 
it. He, therefore, refused to find total 
incapacity but gave a declaration of liability. 
On the appeal by the workman it was argued 
that, the county ct. judge having found 
])artial incapacity, the case should be remitted 
1o him to assess the amoimt of such 
incapacity : — Held : although the finding of 
the county ct. judge on the point was not 
too clear, the case had been argued & dealt 
with under sect. 9 (4) alone. The issue as to 
partial incapacity, not having been raised 
on the claim, in the ct, below, or in the notice 
of appeal, could not be taken in the Ct. of 
Appeal. — Plumb v, Kaleioji Cycle Co. 
(1928), 21 IJ. W. C. C. 878, C. A. 

3915a. Estoppel.] — Lane v. “ Purewite ** 
Laundry Service Co,, Ltt>., No. 3887a, 

a7ite, 

3922a. .] — ^A miner, who was a healthy 

man of foHy-seven, was engaged for an hour 
in pulling down coal with an iron bar. His 
mate then asked for the bar, & worked with 
it. The miner appeared to be quit.e well 
wlien he handed over the bar to his mate, 
but within a few minutes he was lying on the 
ground dead. An autopsy was made by a 
surgeon. At the hearing of a claim for com- 
pensation by the widow the surgeon was not 
called but his report was by agreement read 
to the county ct. judge. He therein stated 
that the cause of death was syncope following 
double pneumonia of one or two days’ 
duration, & that in his opinion death was 
accelerated by the strain put upon an over- 
burdened heart by his work. That was the 
only medical evidence before the ct., & it was 
accepted as coirect by the judge, who made 
an award in favour of the employeis on the 
ground that there was “ no real evidence 
witliin the meaning of the decided cases that 
any particular piece of work caused death.” 
The widow appealed : — Held : it being doubt- 
ful from the use in the award of the words 
“ particular piece of work ” wliether the 
county ct. judge had not misdirected himself 
by thinking that he had to find as a fact that 
some particular or special strain had to be 
proved in order to connect the death with the 
work, the case must be remitted to him for 
reconsideration. Appeal allowed. Order for 
new trial. — Walker v. Brown (John) & Co., 
Ltd. (1932), 25 B. W. C. C. 169, C. A. 

3927a. Date of termination of incapacity.] — ^A flre- 
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man had to have his right thumb amputated 
as the result of an accident in the stokehold 
of a ship. On Nov, 5, 1928, his employers 
obtained a certificate to the effect tliat he 
was fit to return to his work, & thereupon 
gave notice to terminate the weekly pay- 
ments on Nov. 15. The weekly payments 
were stopped on that day altliough a certifi- 
cate had been furnished by the workman 
' which stated that he was not fit to resume 
his old occupation, but also stated that there 
was plenty of other work he could do. The 
workman applied for an arbn. The arbn. 
took place on Jan. 29, & Feb, 5, 1929. 
On Mar, 1, the county ct. judge made his 
award in which he found as a fact that the 
workman was able to earn his pre-accident 
wages, & that up to the date of the hearing 
there was a flispute whether he had recovered. 
He did not give a finding as to the date on 
which the workman had become able to earn 
his pre-accident wages, but ordered the 
employers to continue to pay the full amount 
of weekly payments as from Nov. 16, 1928, 
to'Feb. 5, 1929. The employers appealed : — 
Held : the judge should have found in fact 
the date when incapacity ceased. If by 
fixing Feb. 5, 1929, as the date down to 
which compensation must be paid, he intended 
to hold that incaxiacity continued to that 
date, there was no evidence to sup])oi't such 
a finding.— Mockbill v. Homer City S.S. 
Owners (1929), 22 B. W. O. 0. 200, C. A. 

Annotatimi^; : — Consd. Evans v. El Urnfuiayo S.8. Ownei'rt, 
Barlow v. Pacific Steam Navi«:alioti Co. (11)30), ‘J3 
B. W. C. C. 383. Refd. Hevan'r. ClrovcHoml Steel 
Tinplate Oo. (1920). 22 B. W. O. C. 072. 

3927b. Whether workman within Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 9 (4).] — ^An 
employer having reduced a workman’s com- 
pensation to 12s. Sd. a week, the workman 
applied for an arbn. on the ground that, 
although he was only partially incapacitated, 
he was unable to earn anything. At the 
hearing the workman said that it was 
impossible to say what he could earn if he 
could get light work. On that evidence it 
was submitted on his behalf that he was 
brought within sect. 9 (4). The county ct. 
judge made an award in favour of the 
employer that the workman was only 
entitled to 12s. 3d, a week as from the date 
of reduction. An appln. was subsequently 
made to the county ct. judge on behalf of 
the workman for an amendment of his note, 
or for a new trial, on the ground that sect. 9 (4) 
had not been properly considered at the 
hearing. The county ct. judge refused to 
grant a new trial, but said that he had not 
considered sect. 9 (4) until the end of the 
case. The workman appealed from the 
award & from the refusal to grant a new trial : 
— Held : the appln. was clearly made under 
sect. 9 (4), & the county ct. judge must be 
taken to have realised that fact in making 
the award which he did. — Storer v, Morris 
(1929), 22 B. W. 0. C. 177, C. A. 

3927c. Contract of service.] — ^A miner in receipt 
of unemployment benefit died from the effects 
of fire-damp while working at an outcrop of 
coal on a farm. The widow filed an applica- 
tion for compensation on behalf of herself &, 
other dependants. No evidence was given 
at the arbn, to show by whom or on what 
terms the deceased man was employed to geii 
the coal. The county ct. judge made his 
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award for iho widow. Kesps. appealed : — 
Held : the hearing was unsatisfactory as ilie 
county ct. judge had not found the facts 
which were necessary to enable him i o (*oinc 
to a decision. Api)eal allowed. New trial 
ordered before a different judge. — ^M bakin 
Lomas (1932), 25 B. W. C. C. 73, 0. A. 

3927cl. Whether accident arising in course of em- 
ployment.] — workman after a few minutes* 
interval from the time he was working as a 
dipper in a galvanising department suddenly 
fell dead. Death was diagnosed as being due 
to angina pectoris. There was some medical 
evidence pointing to a connection between 
the arduous nature of the work & the death. 
The county ct. judge in making liis award for 
the employer said that he was unable to find 
as a fact that the workman suffered any 
strain or that the work contributed in any 
way to Ins death. The widow appealed : — 
Held : in view of the medical evidence, it was 
not clear that the judge had rightly dirccied 
himself in law & there should be a new trial. 
Appeal allowed. New trial ordered. — James 
V. Partridoe Jonek & John Paton, Ltd. 
(1932), 25 B. W. 0. C. 92, V. A, 

3927e. Whether fresh accident - - Unsatisfactory 
pleadings.] — A wagon -iipjder suff<*red an 
inguinal hernia in 1 923 while at work. After 
a few weeks’ absence, for which he received 
compensation, he returned t-o light work 
which he continued to perform until 1930 
In .June, 1930, lie had further int(‘stinal 
trouble A W’as away fiom work for two weeks 
for whicli he received compensation. After 
some tlifficiilty with regard t-o w^earing a tiniss 
he applied in Nov. 1930, for further com- 
pensation, all<*ging the 1923 accident as the 
cause of incaimcity. It was then discover(*d 
that he was suffering from a femoral hernia. 
The workman tlnm by leave amended his 
application by adding the femoral hernia, 
but still alleged that his incapacity was 
caused by the inguinal lu'cnia-. Th(‘ county 
et. judge held that the incapacity was due 
to Uie femoral hernia & not t o the inguinal 
hernia, & dismissed the application. The 
workman appealed i- Jleld : tlie lioaring W'as 
unsatisfactory, larged y owing to the condition 
of th(* pleadings wliich did not make the issues 
clear. Ajjpoal allowed. New* trial ordered. 
— UAHDSTAEF V. SHKKWOOD (V)LLTERY Vo. 

(1931), 21 B. W. 0. C. 349, V. A. 

3932a. Reliance on medical assessor On question 
of fact.]' An engine-driver while coaling felt 
sudden pain in his stomacli. He continued 
to drive his engine, but the pain incretised 
A he W’cnt liouie. The next morning his 
doctor stated that lie had a strangulated 
hernia. 1*110 workman claimed compensa- 
tion. At the healing the judge sat with a 
medical assessor. He held that the workman 
had not discharged the onus of proving that 
there had been an accident in the sense of an 
abnormal strain, stated in his judgment 
that the medical assessor had advised him 
t hat the man never had a strangulated hernia. 
He made an award in favour of Hie em- 
ployers. l*he workman appealed, asking for 
a new trial : — Held : the hearing was un- 
satisfactory, the judge having misdirected 
himself on the points at issue, & having 
accepted the opinion of the assessor as to 
what his findings of fact should be. Appeal 
allowed. New trial ordered in another 


county ct. with directions to apply the 
principles laid dowm in Clover. Cla^fton & Co., 
Ltd. V. Hiighes, No. 2316. — Davis v . liONDON, 
Midland & Scotosh R-y. Co. (1930), 23 
B. W. V. C. 368, V. A. 

3932b. No details in award,]- A domestic servant 
alleged that while carrying a bottle of her 
own nail polish she slipped on a mat ^ the 
bottle broke in her hand, cutiing it. On a 
claim for compensation the county ct. judge 
made a short- award stating that the workman 
had not discharged the onus thai- was on her 
to satisfy him that the accident arose out of 
& in the course of her employment. The 
workman appealed on the ground that tlie 
county ct. judge had not stated the facts 
on which he based his decision Sc asked for a 
new^ trial : — Held : it not being a case in 
which a detailed finding was required, the 
shortness of the award w^as no ground for a 
new trial. Appeal dismissed.— Ch.bkkt v. 
Coles (No. 2) (1931), 24 B. W. C. C. 481, 
V. A. 

3932c. Contradictory judgment.] — A minor who 
had suffered from periodica.1 att acks of ininei ’s 
nystagmus & was in receipt of weekly pay- 
ments w^as examined by a medical referee 
who certified that the man “ is not now' 
suffeiing fiom miner’s nystagmus, but from 
nerveiis debiliiy.” On his repoj-t the (tm- 
jileycT stopped the w'eekly payments. Six 
months lat-er the workman apifiied for further 
eornpensation. The* county ct. judge found 
as a fact that iho w^orkman ww not suffering 
from nystagmus, A looked the picture of 
health, but- said that he thought it possible, 
A even likely, that be might- have a recurrence 
tiiougli ho w'as not satisfied that such would 
be the case. His award was in the foiTO that 
the employers w^rc to be liable to pay the 
workman fuiiher compensation if at any 
time he became incapacitated for work from 
nystagmus. The workman appealed 
Held : as tlie award made by the county ct. 
judgi‘ was not consistent wdth his judgment, 
A tlio judgment was contradictory in itself, 
there must be a new trial. Appeal allowod. 
Order for new trial.-- Hillter v. Khrvv Vale 
Steel, Iron A (V)al <\)., I/rD. (19.32). 2.’i 
B. W. C. C. 238, C. A. 

3932d. Excessive award.]— A workman claim(*d 
<-oinpensa1ion on the basis of partial in- 
capacity. On the matter ( oming before him, 
tlu' county ct.. judge referred it to a medical 
referee, who reported as follows : “8. lias 

good general liealth, but is not fit for his 
ordinary work.” The judge, without con- 
sidering the effect of sect. 9 (4), made an 
award of 30.s. a week on a finding of total 
incapacity. The employers appoalfKl : — 
Held : the liearing was unsatisfactory, the 
judge liaving made an award in excess of 
what^ the w'orkman wtis claiming A not 
justified by the evidence. Appeal allow'cd. 
New' trial ordei’cd. — SiNGLirroN v. Drake 
(T).) A Sons (1931), 24 B. W. V. V. 369, 0. A. 

3945a. Not to be supplemented by note taken 

by articled clerk— Note apparently complete.] 
— A miner, aft(T helping to put a tram on the 
rails, died within a few^ minutes. At the 
post-mortem examination it was found that 
death was due to effusion in the pericardium. 
At the arbn., on the claim by his dependant 
for compensation, the employer’s doctor 
gave evidence to the effect that there w'as no 
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connection between the exertion & the 
sudden colhipse. In making his award for 
the employer, the county ct. judge said that 
he preferred the evidence given for the 
employer to that given for the dependant, 

& lield that death was not caused by accident 
arising out of & in the course of the employ- 
ment. The dependant appealed, on the 
hearing of the appeal counsel for the depen- 
dant asked for permission to read, in addition 
U) the judge’s note, a note taken at the 
hewing in the ct. below by an articled clerk. 
l*ermission was refused : — Held : there was 
evidence to support the finding, which was 
purely a question of fact for the county ct. 
judge, & no misdii*ection. Appeal dis- 
missed. — Jones v. Blaenavon Co., Ltd. 
(1931), 24 B. W. C. 0. 148, O. A. 

3958. Add, Annoiaiion : — Dlstd. Bevan v. Groves- 
end Steel & Tinplate Co. (1929), 22 B. W. 

C. C. 572. 

3954a. Acceptance of money paid into court — 
Appeal as to costs.] — On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer filed by resps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be paid to applt. with a declara- 
tion of liability, but resps. were given costs 
after the date of filing of their answer. 
Applt. appealed from so much of the order 
as directed costs to be so paid : — Held : applt. 
could not take the benefit of the award & 
appeal from a part of it to which she objected, 
there was no right of appeal. — Wadden v. 
Gramophone Co,, Ltd. (1927), 20 B. W. C. 0. 
346, C. A. 

3954b. By widow — Appeal as to amount of 

children’s allowance.] — M ata:otm v. Barber, 
Walker & Co., I/i’d., No. 3359d, ante, 

3954c. Appeal against date of termination of com* 
pensatlon - Application for review. ] - - An 
infant w^orkman was in receipt of com- 
pensation from the date of his injury to 
Aug. 10, 1928. On that date the employers, 
w'itliout foUow'ing the procedure indicated in 
sect. 12, stopped the compensation on the 
ground that the workman had fully recovered. 
The county ct. judge heard the workman’s 
claim for a continuance of the weekly pay- 
ments on Jan. 8, 1929, when he found as a 
fact that the workman had fuUy recovered 
on Aug. 10, 1928, but granted a declaration 
of liability. The workman claimed that on 
this finding he was entitled to a continuance 
of the weekly payments to Jan. 8, 3929, in 
accordance with sect. 12. The county ct. 
judge adjourned the case for further argument 
on this point, & on Aug. 14, 1929, gave a 
considered judgment in which he held that, 
on his previous finding as to the date of 
recovery, the liability of the employers to 
make weekly payments ceased on Aug. 10, 

1928. In May, 1929, the infant workman 
ha4 come of age. In Sept. 1929, he entered 
an appeal against the decision of Aug. 14, 

1929, by w^hich the judge had ended pay- 
ments as from Aug. 10, 1928, & in Oct, 1929, 
lie liled an application in the county ct. for a 
review of the declaration of liability. On 
tlie hearing of the appeal the employers 
t^jok the preliminary objection that by 
starting proceedings both by way of appeal 
A by way of review, the workman was both 
approbating & reprobating the award : — 

84 


Held : (1) on the preliminary objection, the 
two sets of prodeedin^ were in respect of 
independent matters & did not amount to 
approbation & reprobation ; (2) on the 

merits, the coimty ct. judge having fixed the 
date of recovery of the workman, the em- 
ployers could not then be ordered to continue 
the weekly payments after that date. — 
Bevan v, Grovesbnd Steel Sc Tinplate 
G o., Ltd. (1929), 22 B. W. 0, 0. 572, C, A. 

3961a. — — Hx parte application on be- 

half of the workms^ for extension of time 
witlun which to serve notice of appeal 
granted on the ground that the county ct. 
judge had not furnished appet. with a copy 
of hiis notes within the time given for appeal- 
ing, though requested to do so. — Gilbert v. 
Coles (No. 3) (1931), 24 B. W. O. O. .372, 
C. A. 

3963a. Mistake.] — An application for leave 

to extend the time for service of notice of 
appeal on the ground of mistake under the 
rules dismissed. — Brown v. Birch Bros., 
JjTD, (1929), 22 B. W. C. C. 404, C. A. 

3963b. Receipt of ex gratia payment.] — An 

application for leave to extend the time for 
appealing against an order made in 3924 
ending the weekly payments dismissed, the 
workman having in the meantime received 
from the employer a sum expressed to be 
paid ex gratia. — Holden v. Massey (1929), 
22 B. W. 0. C. 507, C. A. 

3967. Add. Ciiatiom 90 L. J. K. B. 254 ; 20 
B. W. C. C. 198. 

3969a. ^ -An infant workman having ob- 

tained "an award, the employer appealed. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant : — Held : the proper order was 
to remit the case to the county ct, judge 
to consider the sufficiency of the amount 
offered in view of the chances of appeal being 
successful, Si on the approval of the judge 
being given, the appeal should stand dis- 
missed with liberty to apply. — Marshall v. 
Kiddle (1927), 20 B. W. 0. C. 614, 0. A, 

8969b. .] — In a ijroper case pending tlie 

hearing of an appeal the Ct. of Appeal will 
approve the terms of a lump sum settlement 
of a question as to the extent of an em- 
ployer’s liability to an infant workman, — 
Seaman v. Ingram (J. G.) Si Son, Ltd. (1929), 
22 B. W. C. C. 393, C. A. 

3969c. Remission of compromise to registrar for 
registration.] — Knight v. Skinner (1928), 21 
B. W. C. C. 368. 

3976a. .] — Davis v. London, Midland & 

Scottish Ry. Co., No. 3932a, ante. 

8976b. .J--BYRN13 V. Evans Lifts, I^td., 

No. 3892a, ante. 

3976c. .]—Meakin v. Lomas, No. 3927c, 

ante. 

3978a. Remission to medical referee — To explain 
oertlfloate.] — ^A workman had been certified 
by the medical referee as not suffering froiii 
miner’s nystagmus, but upon a subsequent 
recurrence of the clisease was certified to ne so 
suffering by a certifying surgeon at a date 
after the medical referee’s report. The House 
of Lords remitted the case to the medical 
i^eleree as to the meaning of his report as it 
was doubtful whether he hAd considered the 
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possibility of a recrudescence as a result of 
the original attack. — ^P enrikybeb Naviua- 
TioN CoLLiBRy Co., Dtd. V. Edwabds, [1932J 
W. N. 76 ; 173 L. T. Jo. 261 ; 73 L. Jo. 273, 
M. L. ; Hxiimquent proceedingSy 147 L. T. 421, 
£[. X^. 

8981* Add, Annotations : — Hefd. Middleton Estate 
& Colliery Co. v, Finan (1926), 20 B. W. C. C. 
207 ; Vickers v. Miners, Thames Steam Tug 
& Lighterage Co. v, Ingram (1927), 96 L. J. 
K. B. 490. 

d981a. — “•] — Employers applied by way 

of review that a weekly payment payable to 
a workman m^ht be ended or mminished. 
The county ct. judge made an award diminish- 
ing the weekly payment but ordering the 
employers to pay the costs. The employers 
appealed from so much of the award as 
related to costs : — Held : the judge has an 
unfettered discretion in the matter of costs, 
there was no evidence iu this case that the 
discretion had not been exercised judicially. — 
Co-OPEJRATTVB WHOLESALE SOCIErV, LtD. 
V, Lally (1930), 23 B. W. C. 0. 513, 0. A. 

3983. Add, Annotation: — Refd. Middleton Estate 
& Colliery Co. v, Pinan (1926), 20 B. W. C. C. 
207. 

3988a. ^ — Ruddy v, London, Midland 

& Scottish Ry., No. 2823a, ante, 

3990. Add. Annotation : - As (1) Refd, Vickers 

v. Miners, Thames Steam Tug & Lighterage 
Co. V, Ingram (1927), 96 L. J. K. B. 490. 

3993a. Denial of liability.] — A workman 

having been injured by accident, his employers 
applied for a reference to a medical referee 
under Workmen’s Compensation Act, 1926 
(c. 84), s. 19, on the ground that there was 
a dispute as to whether he was fit for his 
employment & as to whether any incapacity 
from which he might be suffering was due 
to the accident. Pour days later the work- 
man filed an objection to the reference on the 
ground that, as the employers were refusing 
to admit that the accident arose out of & 
in the course of the employment, the matter 
should be dealt with by arbn. & not by 
reference. On the same day be filed his 
appln. for arbn. The sheriff-clerk allowed 
the reference to the medical referee & his 
decision was not appealed from. The 
employers filed an answer to the workman’s 
appln. for arbn., in which they objected to 
the arbn. proceedings on the ground that the 
matter had already been referred to a 
medical referee, & further alleged that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 
of in the course of the employment. The 
medical referee reported that the workman 
was partially incapacitated, & two days later 
the parties arrived at an agreement for 
settlement. On argument as to the costs the 
sheriff-substitute held that the workman’s 
appln. for arbn. was premature, unwarranted 
& unnecessary, & while awarding no costs 
on the reference to the medical referee, gave 
the costs of the alleged abortive arbn. pro- 
ceedings to the employers. On appeal it was 
held by the Second Division of the Ct. of 
Session that the sheriff -substitute was wrong 
in depriving the workman of the costs of the 


arbn. proceedings on the ground stated by 
him, Sc remitted the question of costs to him 
for fuither argument. The employers 
appealed : — Held : the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
it was perfectly proper for the workman to 
take the earliest opportunity of getting that 
point determined by arbn., & was entitled 
to act as he had done. — Bark & Higgins, 
Ltd. V, Green (1928), 98 L. J. P. 0. 17 ; 140 
L. T. 441 ; 21 B. W. 0. C. 439, H. L. 

4009. Add, Annotation : — Refd. Campbell v, Poliak, 
[1927] A. C. 732. 

4012a. Employer ordered to pay costs.] — 

Sidney Lee (Exeter), TjTd. v, James, No. 
3545a, ante, 

4013. Add, Annotation : — Refd. Middleton Estate 
Sc Colliery Co. v, Pinan (1926), 20 B. W. C. C. 
207. 

4014a. .] — On an application to review weekly 

payments the employers received a letter 
from the workman’s solrs., asking what was 
the exact amount of diminution they claimed, 
Sc replied that they intended to ask for a 
reduction of the 16s. a week to 2s. 6d. a week 
or to such other sum as the ct. should hold 
proper. The county ct. judge i*educed the 
weekly payment to 10s., & ordered the 
employers to pay the costs : — Held : on the 
correct reading of the letter stating th<‘ 
diminution claimed the employers wert^ 
successful on the award given. Sc the order 
as to costs should be set aside, &, by consent 
of the employers, each party was ordered 
to pay their own costs. — Middleton Estate 
Sc Colliery Co., Ltd. v, Pinan (1926), 20 

B. W. C. 0. 207, C. A. 

40141 ). ,j — Jt is not a judicial (ixercise of 

discretion for the county ct. judge to order 
the employers to pay the costs of proceedings 
for review in wliich they have been successful 
in obtaining a reduction of the weekly pay- 
ments. On appeal the Ct. of Appeal ordered 
that the costs of the arbn. should be paid 
by the workman. — Greaves (J. W.) Sc Sons, 
I/i'D. V, Roberts (1929), 22 B. W. 0. C. 401, 

C. A. 

4014c. Ambiguous answer by workman— 

Workman to pay costs.]— Employers asked 
for teiniination or diminution of a weekly 
payment to a workman on the ground that 
he was lit to resume work. The workman 
put in an answer in whicli lie admitted that 
he was fit for light work, but alleged that 
the emi)loyers had neglected to provide any 
hght work. He also said that he was pi'e- 
pared to accept such reduced compensation 
as might be found to be half the difference 
between bis average pre-accident earnings 
Sc the average weeldy amount he could e^n 
at such light work as might be available for 
him. The county ct. judge made an award 
diminishing the weekly payment, Sc giving 
the costs to the employers on the ground that 
they had succeeded on the main issue, the 
answer being ambiguous, Sc leaving it open 
to the workman to argue at the hearing that 
liis labour was an ** odd lot ” Sc that he was, 
therefore, entitled to resist any reduction. 
Tlie workman appealed on the gi'oimd Uiat 
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the county ct. judge had failed to exercise 
judicially his discretion as to costs : — Held : 
the county ct. judge had not violated any 
principle of law in exercising his discretion 
as to costs. Appeal dismissed. — Midland 
.Employers’ Mutuaj. Assuiiance, Ltd. v. 
Lewis (1930), 23 B. W. 0. C. 192, C. A. 

4019. Add. Annotation : — Consd. Campbell v. 
Poliak, [1927] A. C. 732. 

4032a. Workman’s expenses In getting to medical 
referee’s house.] — The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, shall be paid a sum for his 
expenses in getting to the medical referee’s 
house. — Richards v. United National 
Collieries, Ltd. (1927), 9G L. J, K. B. 716 ; 
137 L. T. 467 ; 71 Sol. Jo. 490 ; 20 B. W. C. C. 
465, C. A. 

4034a. Taxing fee — Liability of workman to refund 
to employers.] — Notwithstanding Workmen’s 
Compensation Act, 1925 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 
proceedings against his employers, & has 
been ordered to pay their costs, he may also 
be made to refund to them the taxing fee 
which they have paid for ha\dng those costs 
taxed. — Elwell v. Crane Foundry Co. 
[1929] 1 K. B, 88 ; 97 L. J. K. B. 641 ; 139 
L. T. 300, C. A. 

4042a. .]— Knight r. Skinner (1928), 21 

B. W. C. C. 344, C. A. ; subsequent proceedings^ 
21 B. W. C. C. 368, C. A. 

4042b, .] —Evans v. ITiuguayo S.S. Owners 

(1930), 23 B. W. C. C. 227, C. A. 

4042c. .] — Emsi^ey V. IIaggas (J.) <fe Co., 

Ltd. (1931), 24 B. W. C. C. 243, 0. A. 

4042d. .] —Barlow v. Pacific Steam: Navi- 

gation Co. (1930), 23 B, W. C. C. 228, C. A. 


4048a. Stay of order pending application to Poor 
Persons Committee.] — Thomas Allen, Li'd. 
V. Hagger (No. 2) (1931), 24 B. W. C. O. 
376, C. A. 

4055a. Owing to subsequent decision of 

appellate court.] — Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong : — Held : his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in the county ct. & in the 
Ct. of Appeal. — Akers v. London & North 
Eastern By. Co. (1926), 20 B. W. C. C. 196, 
C. A. 

4067. Add. Annotation : — Consd. Kinneil Cannel 
& Coking Coal Co. v. Sneddon (or Waddell), 
[1931] A. C. 575. 

4088. Add. Citation 90 L. J. K. B. 268. 

Add. Annotation: — Consd. Kinneil Cannel 
Coking Coal Co. v. Sneddon (or Waddell), 
[1931] A. C. 575. 

4068a. Claim for compensation by stepson - 

- "Right to widow to common law remedy.] — 

After an action of damages under the common 
law of Scotland had been brought against 
a colliery co. by the widow of a miner who 
had been killed in the pit, on behalf of herself 
& children, a stepson of deceased, who liad 
no claim at common law, presented an 
application for compensation under 1925 
Act, In that process the co. paid into ct. 
the maximum amount payable under the 
Act, the arbitrator awarded the stepson 
compensation. In theb defences to the 
common law action the co. pleaded that the 
defenders having paid into ct. the maximum 
compensation payable under 1925 Act, & 
not being liable to proceedings independently 
of said Act, the present action was incom- 
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sk. Itemit to medical rcferee —Fee of 
referee — By wfiom payable. ] — The person 
liable for payment of tbo fee under 
Workmen’s Conipensatloii Act, 1923 
(c. 42), s. 25 (1), i« tho person applying: 
for registration at tho time when tho 
i*emit to the medical referee is made. — 
Easton v. NmimiE & Bkniiar Coai. 
Co., Ltd., fl027] S. C. 3 ; 20 R. W. C. C. 
652.--SCOT. 

PART XIV. SECT. 24, SUB-SECT. 1. — 

K. 

si. SeUoff—CoaU of separate, decrees. ] 
— Held : tts both decrees were stops 
in the statutory adjustment of lia- 
bllitv for compensation In respect of 
the same acchlent, & thorefoi*c parteji 
ejusdem neyotii. the employers should 
not be deprived of their right to sot 
off tho one decree for expeases against 
the other. — B yknk v. BAriUJ & Ou., 
11029J S. C. (Ct. of Sess.) 024.— SCOT. 

PART XIV. SECT. 24, SUB-SECT. 1.- 
— P. 

sm. Itcmission to arbifraior on appeal 
- ■ Bower of arbiiralor as to rosls.] — An 
arbitrator, afttT a proof, decided 
against the vvorkii»au. & found the 
employers entitled to expenses. In a 
.stated case the quusiiori of Jaw was 
whether the arhitmtor was entJlJod, 
on the fiic.lh found proved, to decide 
against tin* workman. The ct. 
aiiKNVorod tlu' quention of law in the 
negative, &c remiUed the cas(^ to the 
arbltraU»r. 'rhf> arbitrator nduscNl a 
motion by tho workman for the ex- 


penses of the proof, on tho ground that 
he had already awarded them to tho 
employers ^ could not recall his own 
award : — Held : the effect of tho 
answer to the question of law was Id 
recall the iulerlocutor of tho arhitiutor 
ou tho meritR, that tho award of 
expenses being meivly ancillary fell 
with it, accordingly, it was now 
opon to the arbiiruLor to recouKiil(;r 
the (juestion of the expenses of the 
proof. — Morton v David Coi.vTi.Li; & 
Sons, 11031] S. C. 234.~SCOT. 

sn. Fee. of caurt for recording memo- 
raiulum "Payable by employer only — 
Validity of Act of Sedcrunl.\ — The fee 
of 10s. proscribed by the Act of 
Sederunt of July 1 0, 1929, forexandning 
& recording a memorandum of agree- 
juent Iri a “ foe of ct.’* within the 
meaning of sect. 40 of Sheriff Cts. 
(Scotland) Act, 1907, & tho further 
provision in tho Act of Sederunt that 
the fee Is puyaLio by tho employer 
whether the mcmomnduni Is presented 
by him or by tbo workman does not 
make it tdfrn inre.8. — Cakron Oo, v. 
Thom (1931), 24 13. W. C. C. 245, II. L. 

- SCOT. 

PART XIV. SECT. 24, SUB-SECT. 2.— 

B. 

4062 i. Jurisdiction fo mry order as 
to costs — Jwlymcnt. sjwciflcally dealing 
with An award was made by 

an arbitrator under Workmen’s Com- 
pcuHation Act, 1910, in favour of a 
workman who was allowed a certain 
weekly payment & Ihti costs of the 
arbitration. From this award the 
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workman appealed, & that appeal was 
dismissed with costs. Subseciuontly 
an application w’us made ou behalf of 
resp. employer for an order that tho 
costs iucurrod by 1dm in the appeal 
should be made costs in tho arbitra- 
tion : — Held : although the oi'dor asked 
for Tuigbt have been made on the 
healing of the appeal, the Ct. had now 
no jurisdiction to inakc it. — Laukr 
r. UnioGS (1928), 28 y. It, N. S. W. 
389 ; 45 N. S. W. W. N. 110.— AUS. 

I PART XIV. SECT. 26, SUB-SECT. 1.— 
A. 

f i, .1— The fact that pltf., 

w'ho was suing in Admit y. for damages 
resulting from a collision which caused 
the death of her husband, had accepted 
benefits umler ^^'o^l^ncn’8 Compensa- 
tion Act : — Held : not to bar her, 
under the principle of election, from 
proceeding against the ship. — D ags- 
LAND V. S.S. Catala, (1927] 4 D. L. li. 
42G; 1^1927] 3 W. W. K. 97; 38 
13. C. 11. 440 ; revsd. sub noin. Tjik 
CATA 1 .A a. DA(fSX.AND, (1928] 3 D. L. It. 
334 ; Ex. C. R. 83.— CAN. 

r i. — .] — A workman who 

has suffered Injury owing to the 
negligence of his employer is not 
debarred by Workers’ Compensation 
Act, 192G, s. 03, from bringing an 
action at oommon law against his 
employer to roi’-ovor damages for tho 
injury so sustained unless ho has made 
a claim under tbo Act 3c obtained a 
decision thereon. — C onnelt. v. Union 
Btramsiiip Co. ( 1 928). 28 8. II. N. S. W, 
242 ; 45 N, S. W. W. N. 62.— AUS, 



Tol. XXXiV. — ^Master and Servant. Cases 4068a— 4081a. 


petent : — HfM : the option of the widow 
either to claim compensation under the Act 
or to take proceedings independently of it 
could not be defeated by the arbn. proceed- 
ings taken by the stepson, & the action was 
competent. — Kinneil Cannel & Coking 
Coal Co., Tttd. v. Sneddon (or Waddell), 
[1931] A. C. 676 ; 100 L. J. P. C. 113 ; 145 
L. T. 289 ; 47 T. L. P . 386 ; 76 Sol. Jo. 
296 ; 24 B. W. C. C. 181, H. L. ; affg., S. O. 
8ub nom. Waddell i?. Kinneil Cannel & 
Coking Coal Co., Ltd. (1930), 23 B. W. C. C. 
667. 

4070. Add, Annotation : — Refd. Higgins v, Harrison 
(1932), 25 B. W. C. C. 113. 

4071. Add, Annotations: — Dbtd. & Distd. M‘Caf- 
ferty V. MacAndrews & Co., [1930] A. C. 599 ; 
Refd. Higgins v, Harrison (1932), 25 B. W. 
C. C. 113. 

4071a. Action for breach of statutory duty.] — ^An 

infant workgii'l lost the ring finger of her right 
hand by accident arising out of & in the 
course of her employment. She received 
(jompensation under the Workmen’s Com- 
pensation Act for a time, & tlien accepted £20 
in pui’ported settlement on the promise by 
the employer to rci-employ her. No memo- 
randum of this agreement was recorded. 
She worked at this employment for five years 
when, by reason of trade conditions, she was 
discharged. She then commenced an action 
against the employer for damages for personal 
injuries resultant from the employer’s alleged 
lu'each of statutory duty to fence the machine. 
TJie action W'as tried by a judge alone who 
found that the injury liad been caused by 
the employer’s breacii of statutory duty to 
fence, & that there v'as no contributory 
negligence on the part of idtf. He, however, 
also found, having regard to the fact that the 
infant liad received emph)yment for five 
years after her accident under the agreement, 
that the agreement to accept compensation, 
though not registered, was for her benefit A- 
thereforc binding, with the result that the 
action was barred by sect. 29 of the Act 
irhe infant appealed : — Held : without de- 


ciding whether the agi^eement was for the 
infant’s benefit or whether further proceed- 
ings might be taken under Workmen’s Com- 
pensation Act, the action for breach of 
statutory duty failed because, on the 
evidence, the machine was not a dangerous 
machine within Factory & Workshop Act, 
3901 (c. 22), s. 10, & therefore there was no 
duty on the employer to fence it. Further, 
on the evidence, the accident was caused by 
the negligence of pltf. which was a complete 
defence to the action even if such negligence 
had only been of a contributory character. — 
Higgins v, Harrison (1932), 25 B. W. C. C. 
113, C. A. 

4072a. Appeal from order on question of law.] 

-Held: (1) an appeal lies (in Scotland by 
means of a reclaiming note) from an order 
of the ct. in the action assessing compensation 
under 1926 Act, s. 29 (2), but on the same 
principle as if the proceedings had been by 
arbn., namely, that the determination is 
final as to fact, but is open to review as to 
law; (2) upon the construction of 1925 
Act, s. 29 (2), in conjunction with 1925 Act, 
s. 14 (1), the expression “within the time 
hereinbefore limited for taking proceedings 
under this Act ” does not mean that the 
action must bo brought within six months 
from the occurrence of the accident, but 
means that the claim must be made within 
the six months as a condition of taking pro- 
ceedings for the recovery of compensation ; 
if the conditions of sect. 14 (1) are complied 
with the Act imposes no limit of time within 
which the action must be brought. — 
M^Cafferty V. MacAndrews & Co., Ltd., 
[19,30] A. 0. 599 ; 99 L. J. P. C. 145 ; 143 
I.. T. 682 ; 46 T. L. K. 559 ; 23 B. W. C. C. 
280 H. L. 

4076. Add, Annoia/ions : — A ? to (1) Distd. Adair v. 
Colville (1926), 20 B. W. C. C. 702. Refd. 
Delahunt v. Moody (1927), 21 B. W. C. C. 
688 . 

4081a. — .] — M‘Cai’ferty v, MacAndrews 

& Co., Ltd., No. 4072a, ante. 


PART XIV. SECT. 26, SUB-SECT. 1.— 
B. 

4075 iv. Whether auHird 

open to rr?'^tVH<7.1™']M‘CAFFEUTY r. Mac- 
AMUticws & C3o., [1U2U] S. C. (Ct. of 
Seas.) r>29.--SCOT. 

4077 i. Deduction of costa of 

unsuccessful action,] --Adaik t;. Col- 
ville Ifc Soxs. Ltd., [1927] S. C. IIG; 
20 li. W. C. C. 702.-~SCOT. 

4081 i. Unsuccessful jiroceedings 

brought more than six months after 
accident.] — M‘Caffkkty r. Mac- 
ANDKEWS & Co., Ltd. (1029), 22 
B. W. C. C. 807.- SCOT. 

h i. .1 — Adair v, 

Colville ic Sons, Ltd., [1927] S. C. 
lie ; 20 B. VV. C. C. 702.— SCOT. 

k i. .] — A workman, 

who has brought an action against 
his cjnployor, founded solely upon tho 
employor’B liability at common law, 
& who has obtained a judgment in 
his favour. Is not entitled, if that judg- 
ment bo subsequently sot aside upon 
appeal, to have oomponsatiou assessed 
in tho action undor Workmen’s Com- 
pensation Act, 1900 (c. 58). — ^Ward v. 
Devlin. [1927] I. R. 299.— IR. 


PART XIV. SECT. 26, SUB-SECT. 2.— 

A. 

4083 ili. On Jan. 22, 1920, 


a workman sustained injury by accident 
arising out of & in tho course of his 
employment. On Fob. 4 his wife 
received fi*om his employei-s £3 as 
compensation for two weeks, & on 
Ft;b. 15 sho received 30.9. as compensa- 
tion for a further week. Sho had no 
authority from tho workman to apply 
for or obtain oomponsatiou, &, while 
ho know that she had received tho 
payment of £3, ho did not know that 
it had been paid as compensation. 
Ho knew, however, that the payment 
of 30s. made to his wife on Feb. 15 
was a payment of compensation, & 
ho allowed her to retain & use the 
money. Tho workman having sub- 
stjquontly brought an action against 
a third party to recover damages in 
respect of his injuries : — Held : he was 
barred from suing for damages, in 
respect that be had already recovered 
coinpoiisation within sect. 30 (1) of tho 
1925 Act. — Reid v. Stevenson, [1928] 
S. C. (Ct. of Sess.) 799.— SCOT. 

4086 i. - - Pagment of com 2 *cns(UUm 

-No claim under Act, }~ln an action 
claiming damages for personal injurios 
caused by deft. *8 negligence, deft, 
specially pleaded in bar that pltf. was 
pi*eclnded from recovering damages 
from him by Workmen’s Compensation 
Act, s. 38. in that the accident was one 
in i-espof’t of which compensation was 
payable under the Act by pltf.’s em- 
ployer, from whom i»ltf. had in fact 
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claimed & recovered such compensa- 
tion. It was admitted that, for a 
period of 6 months from tho date of 
the accident, pltf.’s employer had paid 
him weekly, upon the day of each week 
ui>f>n which his weekly salary was paid 
before tho accident, an amount equal 
to half tho amount of his previous 
salary. The ct. found as a fact that 
pltf. accepted the payments with the 
knowledge that they were made to 
him as being duo under tho Act : — 
Iltld : pltf. notwithstanding ho had 
made no claim imder tlio Act, had 
recovered compensation Sc so was 
barred under sect. 38, — Dixon v. 
Shave (1929), 50 N. L. R. 245.— 
S. AF. 

n i. From contractor,] — 

Geddes V, Dunpkrivilinb District 
CoamriTEE, [1927] S. C. 797 ; 20 

B. W. C. C. 815.~SOOT. 

sm. “ Pexover ” damages — What 
amounts to,] — The i»hraso “ to recover ” 
damages In Workmen’s (compensation 
Act, 1925 (c. 84), s. 30 (1), means 
“ to receive payment of ” damages, & 
whore a workman has been imable to 
obtain payment under a common law 
judgment in his favour against a third 
party, he is entitled to claim com- 
pensation from his employers. — Cum- 
berland V, Lanareshibe Tramways 
Ck).. [19271 S. C. 407; 20 B. W. C. C. 
780.— SCOT. 



Oases 4187»— 44218. En(}li.sh and Emimrk Digisst Supplement. 


Sect. 27.— REPAYMENT OF POOR REUEF. 

See Workmen’s Compensation Act, 1926 (c. 84), 
s. 41. 

4137a. When right arises — ^Payment by guardians 
pending settlement of claim — By arbitration 
or agreement.] — In an action brought by 
debenture holders against a co. to realise 
their security receivers were appointed of 
the assets comprised in the debentures. At 
the date of their appointment there were a 
number of workmen in receipt of weekly 
parents from the co. as compensation for 
accidents suffered by them causing total or 
partial incapacity. These payments having 
ceased on the appointment of the receivers, 
the workmen were paid outdoor relief by 
the guardians. On an application by the 
guardians under Workmen’s Compensation 


Act, 1925 (c. 84), s. 41, for repayment of 
the money so expended by them : — Held : 
the words “ pending the settlement of his 
claim ” in sect. 41 did not refer to the settle- 
ment of the workman’s claim by the pay- 
ment of a lump sum, but to the settlement 
of compensation by an award or by agree- 
ment between the workman & the employer ; 
therefore, as the claims of the workmen 
in the present case had long since been 
settled by the co. by the weekly sums, 
the guardians were not entitled to the repay- 
ment they claimed . — Ee Lewis. Merthyr 
Consolidated Collieries, Lloyds Bank v. 
The Co. (No. 2), [1929] 1 Ch. 689; 98 
L. J. Ch. 77 ; 140 L. T. 366 ; 93 J. P. 105 ; 
45 T. L. R. 159 ; 73 Sol. Jo. 92 ; 27 L. G. R. 
184 ; 22 B. W. C. C. 31 ; [1928] B. A; C. R. 
149, C. A. 


Part XV. Apprenticeship 


4197. Add. Annokdion : — Refd. Express Bairy 
Oo. V. Jackson (1929), 99 L. J. K. B. 181. 

4200. Add. Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

4230a. Exemption in case of apprenticeship by 
public charity — What amounts to “ public 
charity.’’] — It is not necessary that a public ^ 
chai’iiy should be a permanent charity (Lord j 
Mansfield, 0.J.).--R. v. St. Matthew’s. I 
Bethnal Grkkn (1767), Burr. S. C. 574. ; 

4230b. ,J — R. V. Cliiton-ttpon-D(tns- j 

MOKE (Inhabitants) (1772), Burr. 8. C. 697. • 

4230c. — •! -R* v. Eakknham (Inhabi- j 

TANTH), No. M29, p<fM. 

-.1— aSVc, also, Bk.veni’K, Vul. i 

XXXlX., i>. 265, No. 4S5. 


PART XIV. SECT. 26, SUB-SECT. 2.— 
B. (a). 

4096 j. Frmn whmn re/JoneraOlc — 
Agent of iinploycr,]— A workman cm- 
j»loyod by tho County Council of the 
County of (Galway obtained an award 
of compensation under Workmen’s 
Compensulion Act, 1906, agaiiiHt the 


4415. At end of paragraph add : — 

“ , the indenture was invalid, & a service by 
the apprentice under it conferred on liim no 
settlement.” 

4421a. Omission of consideration. K The premium 
given by Die parish officers upon the binding 
out of a poor appientice need not be set out 
in the indentures in words at length ; sucli an 
indenture being exempted from any duty by 
8 Anne. c. 5, s. 40, & the insertion of the 
premimn being required for no oihei* purpose 
but to Hsceiiain the amount of the duty. — 
R. V. Oadby (Inhabitants) (1818), 1 B. A- 
Aid. 477 ; 106 E. R. 175. 

A tmolofion Refd. 1*. Baildoti (Juhabitariiti) (1832), 

B. Ad. 427. 


sl^atuiory agent of the County Council, 
& that the indemnity jrivon by sect. 6 
wuH not intondeti to enable an em- 
idoyer to yeek an indemnity aiyalnst 
his owm agrent. — Gax.way Oo. CouNcri. 
V . Galway Board of Health, (19311 
I. 11. 658: affg., [1931J I. R. 549.— 


(^<jiinty Council In T*c8pec*t of injuries 
sustained by boing knocked down by 
a motor ambulanc<‘. to the County 
Galway Board of Health it i’ublie 
Assistance. The Coimty Council sued 
the Board of Health for indemnity 
under sect, G of that Act : — HeM : that 
the Board of Health was mertily the IR. 
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Vol. XXXIV. Cases 21ar-68. 


MAYOR’S AND CITY OF LONDON COURT. 

Part I. — The Court. 

Ofticers.J Sec, also. County Coukts, Vol. XI II., i>. i50, No. 18. 

Part II. — Jurisdiction. 

21a. Specific performance.] — This [specific per- Cub.). — ^Williams v . Snowden, [1880] W. N. 

formance] being an equitable right appearing 124. 

incidentaUy in the course of the cause, the 31 . ji^d. Annoiaiwn Dlstd. Lake %>. Cronin, 
recorder was bound to give effect to it (per Hunt v. Cronin, [1929] 1 K. B. 31. 

Part ill. — Practice and Procedure. 

58. Add, Anyiotation : — Reid. Re Keystone Knitting Mills Trade Mk. (1928), 97 Ij. J. Oh. 81(5. 


J.s. 


89 



Cases 15—87. 


English and Empire Digest Supplement. 


MEDICINE AND PHARMACY. 

Part I. — Physicians and Surgeons. 

15. Add, Annoialion : — Dlstd. Way v. Bishop, 16. -Refd. Institution of Civil 

[1928] Ch. 047. Engineei*s v. I. R. Ck)mrs., [1932] 1 K. B, 149. 


Part il. — The General Medical Council and Similar Bodies 

in the Dominions. 


21a. Removal from register — On application — 
Discretion of Council.] — A medical pr^ti- 
tioner whose name was on the medical register 
applied to have his name removed at his own 
request under chapter 13 of the Standing 
Orders. A fter the application was received by 
the Council & before it was heard & determined 
the Council received information that the 
]>ractitioner had been guilty of conduct primd 
facie constituting infamous conduct in a 
professional respect. An inquiry was then 
held & the Council adjudged that the prac- 
titioner was guilty of infamous conduct in a 
professional respect Sc by their direction his 
name was erased from the register : — Held : 
the practitioner was not entitled to have his 
name removed from itie medical register on 
his mere application for that purpose ; until 
the Council ordered his name to be removed 
lie was still a registered medical practitioner, 
& in ordering liis name to be erased for 
infamous conduct in a professional respect 


the Council had acted within the powers 
conferred upon them by the Act & by their 
Standing Orders validly made thereunder. — 
R. V, General Medical Council, [1930] 1 
K. B. 502 ; 99 L. J. K. B. 217 ; evb nom. 
R. V, General Medical Council, Ex p, 
Kynaston, 142 L. T. 390 ; 94 J. P. 94 ; 40 
T. L. R. 197 ; 28 L. G. R. 159, C. A. 

24. Add, Annotations: — As to (1) Retd. R. v. 
General Medical CuuncU, [1930] 1 K. B. 502. 
As to (2) Consd. Maclean v. Workers’ Union, 
[1929] 1 Ch. 602. 

28. Add, Annotaiions — Js to (2) Consd. Chap- 
man V, Ellesmere (1932), 48 T. L. R. 309. 
(ienerally, Refd. if carts of Oak Assurance Co. 
r. A.-C., [193 I J 2 Ch. 370. 

30. Add. Annotations : — As to (2) Apld. Maclean 
V, Workers’ Union, [1929] I Ch, 002. 
Refd. B. V, General Medical Council, [1930] 
1 .K. B. 502. As to (3) Refd. R. v. General 
Medical Council, [1930] 1 K. B. 502. 


Part ill. — Medical 


Practitioners. 


72. Add. Annoiaiion : — Refd. De Freville v. Dill 87. 
(1927), 96 B. J. K. B. 1050. 


Add, Annotation : — Uonsd, Fisher v. Oldham 
Corpn., [1930] 2 K. B. 304. . 


PART II. SECT. 2. 

o i. Must he specified in 

report of discipline committee, j- — Ouurcii 

V. Coulkce of PuYsroiANs & Sua- 
OEONR. 11927] 2 D. L. R. \)hl ; 11927] 
2 W. W. R. 9 ; 47 Can. Crim. Cas. 297 ; 
22 Alta. L. R. 500 ; varying, 11927] 
2 J>. L. R. 701. -CAN. 

a i. Jurisdiction of discipline 

committee.] — He McLauchlax & Col- 
lege OF PnYSICIAXS & Ht/’KGEONS, 
[1927] 2 D. L. R. 953 ; [1927] 2 

W. W. R. 4 ; 47 Can. Cas. 290 ; 

22 AIU. L. U. 553.— CAN. 

b i. — .] --LATLMKli V. 

College of Phtsicjajs's & Sitiigeoxs 
OF liKITIRlI COLITMBIA, 11931] 3 

D. L. ll. 30] ; .05 ('an. C. C. 132, CAN. 

b ii. — Power of appellate 

court — To set aside order of 
council made without jurisdiction .] — 
lie McIiAUCHLAN & COLI.EGE OF 
PllYSIClAXS & SUUUEOXS, [1927] 2 

I). L. R. 9.03 ; [1927] 2 \V. W. R. 4 ; 
47 Can. Criin. Cas. 290 ; 22 Alla. L. U. 
553.— CAN. 

b iii. To refer m'lUer 

hack Ut disHfiUne committee for recon- 
sUlcraii(tn.\ -~('WJRCii r. COLLEGE of 
Phvbiciax.s U. Sukueoxs, 11927] 2 
D. L. li. 957 ; 11927] 2 W. W. }l. 9 ; 
47 Can. Cfim. Gas. 297 ; 22 Alta. L, R. 
5G0 ; varifitig, 11927] 2 I). Ti. It. 701,— 
CAN. 


b iv. To mitigate 

punishment ,] — Whore applt.’s coutluct 
\vaii such aB to bring him within the 
tUsoiplInary powera of the council & 
it was right in punishing him therefor, 
but in all the cii*cuinstancos of the case 
the punishment imposed was too 
severe : — Held : his name should lie 
restored to the register on Dec. .31, 
1927.— /iJe MoLAUt’nLAN & College 
OF PHYKICIANH & SciRGEOXS (Alta.), 
[1927] 3 IJ. L. R. 225 ; [1927] 2 

W. W. R. 388 ; 48 Can. Grim. Gas. 148. 
—CAN. 


aa i. .]— Crawford v. 

College of Phykiciaxs & Subgkoxs 
(Alta.), [1929] 3 I). L. R. 02.— CAN. 

aa ii. - ■ — Ao right to adopt 

fiivUngs of eommUtee.]~~ Thc Medical 
Act, R. S. B. C., 1924 (c. 157), does not 
authorise the executive tsoinraittoo of 
tlie Council of the College of Physieians 
k, Surgeons to do more than llnd tJie 
facts & report same to the Conneil. 
It cannot adjudicate on the facts 
found by It. The fact that th<j 
membersiiip of the oxecutive committee 
was Identical with that of the Coimoil 
when a certain cose was before them 
does not entitle the Council to merely 
ad<»pt the adjudication made by the 
committee in that. caac. Where un an 
appeal from the Council the ct. holds 
that it has not adjudicated on the 
matU;r before it, the matter should he 
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I'omilted to the Council for rehcaiiug 
& ndjudicalion. Re Murphy, [19301 
3 W. W. R. 231 ; 4 I). L. R. 1008.— 

CAN. 

aa iii. Hight of nmnher to 

comuwl,] -A member of the. Oolh^gci 
whose conduct is the subject of inquiry 
is entitled to he riipresentcd ]>y (iouusel 
not only before the committee but also 
bofoie the Council MuRi’UV, 

(J93()j 3 \V. W. R. 234 ; 4 D. L. R. 
1008.— CAN. 

aa iv. Liability of member to 

pay costs of proceedings.] — Re MuiiPHV 
(1931), 55 (^an. O. O. 113.— CAN. 

PART III. SECT. 1, SUB-SECT. 2 . 

sa. Practice — Whether lime spent in 
study of profession.] — Time put iu In 
the study of a science or profession 
cajuiot be considered as time spent in 
the " practice *’ of it as that term 
is commonly understood. — Ixxis r. 
SATcnwKLL, [1928] 3 D. L. R. 624; 
[1928J 2 W. W. R. 638 ; 23 Alta. L. R. 
495.- CAN. 

PART III. SECT. 8, SUB-SECT. l.—B, 

67 iv. Use of apparatus .] — The 

tost of the ctticient use by a physician 
of an apparatus for ascortainii^ a 
diseastid condition, e,Q. an X-ray 
machine. Is the ordinary standard of 
skill maintained by Its competent 



V6L XXXI7.— HedidiM and nuomacy. 


. — Antoniuk V. Smith, 
W. R. 721 ; 4 D. L. R. 
. L. B. 686 ; revag.f [1930] 
O.—CAN. 

64 i. Leaa degree than might have been 
ahown bp others,h--Against M.. the 
medloaJ superintendent In obai^ of 
the hoepital, damages were sought for 
his alleged negligent treatment. The 
eridenoe show^ that M. failed to 
diagnose the ear-trouble from which 

S ltf. suffered as mastoiditis, & although 
1. was not able to ascertain what the 
exaot trouble was, he did not send for 
nor adrlse sending for an ear-specialist : 
— Held .• all a medical practitioner is 
required to bring to the performance 
of his duty is reasonable care & average 
skill ; ^ he is not responsible merely 
because some other practitioner of 
greater skill & greater knowledge 
might have prescribed a different 
ti^tment. If a physician in charge 
of a case Is unable to diagnose the 
trouble he is under no legal obligation 
so to inform the patient & to advise 
the calling in of a specialist. — J arvis 
V, International Nickel Co., [1929] 
2 D. L. R. 842 ; 63 O. L. R. 604.-- 
CAN. 


manipulators 
[1980] 2 W. 
215; 24 Alta 
3 D. L. R. 60 


•f. Xhiip as to advice — Extent of duly,] 
— The duty of a surgeon Is to be 
honest in fact ; he need not disclose 
fully the nature Sl possible effects of 
an operation. — Kenny e. Lockwood. 
[1932] 1 D. L. R. 507 ; O. R. 141.-^ 
CAN. 


PART HI. SECT. 8, SUB-SECT. 1.— 
H. 

86 Iv. Hospital liable 

for the negligence of nurses after an 
operation. — N yberou. Provost Mtjni- 
riPAL Hospital Board, 119271 1 
D. L. R. 969 ; [1927] S. C. R. 220.— 
CAN. 


86 V. .] — Pltf. entered defts.' 

liospitat for the purpose of undergoing 
an operation. &, owing to the fact that 
the regular nursing staff was not 
suffleient to give her the care considered 
noces-sary by her physician, a special 
nurse was employed & added 
temporarily to the regular staff but 
charged to plff. ! — HcM i the special 
nurse so cuMged was the employee of 
the hospital, & not the mere assistant 
of pltf.'s physician, & the hospital 
was rospoDslblo In damages for negll- 


sa. Insurance against malpractice^ error 
or mifAah^ — Neglect to adjust UMe for 
examination ,] — The reasonable care Ik. 
skill which a physician must exejrclse 
in his treatment of a patient IncJudcn 
such care & skill with I'espetjt to everv- 
thiiig he requires the patient to do in 
order to determine what else should be 
done. When a physician re<iulre8 a 
patient to get upon a ta i)lo In order 
that he may contiinio his diagnosis, 
he is bound to exorcise reas()iial)le 
care to soo that the tabU' is safe & 
properly adjusted so that the ijaticnt 
will not be injured as a result of getting 
upon it. The physician’s neglect to so 
adjust the table is “ maliiractice, orroi' 
or mistake in the practice of bis pro- 
fession/’ within the moaning of those 
words in an Insnraneo policy midcr 
which the insnrtsr agreed to indemnify 
him against liability for damages in 
coiiKoquonco thereof. — Baltzan v. 
Fidelity Inpurancr Co. of Canada, 
[1032] 3 W. W. B. 140.— CAN. 


gence on her part resulting in severe 
injury to pltf. — L ogan w. CouniEaTER 
County Hospital. [19281 1 D. L. R. 
1129 ; 60 N. S. 11. 62.— CAN. 

86 vl. Imtufflcient staff ,] — 

Lefts. , the O. Board of Health, main- 
tained a County Hospital, to which 
, pltf. was admitted, & where she under- 
I wpnt an operation. Pltf. was ad- 
mitted to tlie hospital upon the terms 
t-hat her father would pay defts. 4. s', per 
day for the treatment therein. After 
the operation pltf. was burnt by a hot- 
water jar, which, she alleged, had been 
pliicod in her bod by another patient, 
k she sued the defts for damages. 
The jury found that defts. contracted 
to cai-e maintain pltf. ; that defts. 
were guilty of negligence or breach of 
duty in the care & maintenance of 
pltf. ; &, in answer to the question 
whether the negligent was that of 
some of defts.* employees, answered : 
“ Through iusuffleient staff ** : — Hdd : 
once defts. went outside the statutes 


PART in. SECT. 3, SUB-SECT. 1.- C. 

67 vi. ,] — When a surgeon 

minimises the danger of the? ircatiiieut 
to induce the patient to proceed, & 
refrains from explaining the advant- 
ages of an alternative course well 
known to him, he brings himself wltliin 
the field of liability. If the surgeon 
assures the patient of results of which 
he cannot speak with certainty, be 
must be taken to have spoken reck- 
lessly, & Is liable. If the patient, in 
this case had received the advice which 
it was the duty of the suigeon to impart, 
she would not have had the oporath^n 
at all, k for this failiuri of duty resnlting 
in damage to her hand, she was entitled 
to recover damages. — Kinney v. Lock- 
wood Clinic, Ltd., [1931] 4 D. L. It. 
906 : O. JL 438.— CAN. 


! relating to the rcdlef of the poor, & 
proceeded to contract with paying 
patients, they were bound by the 
ordinary law of contract. — M ulricnnan 
V. Offaly Board of Health, [1930] 
I. R. 345.— IR. 

86 vii. .] — In an action against 

an infirmary for damages for personal 
Injuries pimjuer averred that siie 
attended the Infirmary for ultra-violet 
ray treatment ; that the nurse in 
charge, who was in the employment of 
defenders, allowed her to be expostul 
to the rays for too long a period ; that 
she thereby sustained Injury ; & that 
the injury was due solely to the 
negUgonco of the nurse for whom 
iefeuders were responsible. She further 
avenged that she had relied on the 
knowledge 8c skill of the nurse In 
applj'ing the treatment. She did not 


67 vli. .] — In a case where a 

joint has been injured & dislocation 
is suspected the fact that the surgeon 
who is consulted, & who applies the 
reoognisod tests & gives the usual 
instnictlons, does not advise the taking 
of an X-ray examination does n<jt 
necessarily constitute negligonco on 
his part : even though it is subse- 
quently disclosed as a result of such an 
examination that his diagnosis was 
erroneous. — Moore & Moore r. Large, 
[1932] 2 W. W. II. 508.- CAN. 

PART III. SECT. 8, SUB-SECT. 1.— D. 

a I. .] — Davy v, Morrison, 

[19311 4 D. L. R. 619; [1932] O. R. 1. 

—CAN. 

PART III. SECT. 8, SUB-SECT. 1.— G. 

td. Tube left in patient.] — Thompson 
V. Barry, [1932] 1 D. L. IL 805; 
revsd,. 2 D. L. R. 8 14. -CAN. 


aver that defenders ha<i ocTed nngli- 
gtmtly In the selection of their medical 
or nursing staffs, or of the appanitus 
employed. Defenders averred, & the 


pursuer did not deny, that “their 
oloctrlcal department was in charge of. 
8c superintended b 5 % a doctor, & that 
the treatment received by the pursuer 


was administered by the nurse upon 


his instructions : — Held : In the 


absence of any averment that the 
nurse or the doctor was professionally 


Incompetent or that the apparatus was 
defective, pursuer had failed to state a 
relevant case against defenders. In 
respect that the averments disclosed 
that, at the time of the injury, the 


nurse was not acting in a ministerial 


or administrative capacity as a servant 
of defenders, but was exercising her 


professional care Sc skill, &, further, 
that she was acting under tbe instruc- 
tions of a duly qualified doctor over 
whose orders the dofondors had no 
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control ; & action dismissed. — 

Lavelle V, Glasgow Koval In- 
firmary, [1930] S. C. 123.— SCOT. 

86 vJII. NegHgertt operatUm of 

apparatus,] — A boy of throe years, 
a patient in deft. corpn.*8 hospital, 
was scalded & burnt by steam escaping 
from an apparatus designed for his 
treatment by steam Inhalation for 
pneumonia. The niirno in charge was 
absent from the room at the time, 8c. 
was recalled by the boy’s screams. She 
found the apparatus in order & was 
not able to account for the condition 
of the patient. In an acition by the 
patient & his father to re<M>vor dam- 
ages arising from the former’s injuries, 
it was not shown how tlin accident 
haiJpened, but there w^as eviilonce to 
show that the apparatus was wife 
if proper cart^ was taken : — UrUl : t ijti 
obligation of deft, corpn. being not 
merely to supply properly qualified 
nurses, but to nurse the patient, the 
onlv Inference to be drawn from what 
happened was that tliere was an absonw^ 
of proper care on the part of the 
liospiig,! attendants, 8c deft, corpn. was 
liable for the negHgeiuJO of its servants. 
Harries v. Lord Dttffkrtv Hospital, 
[1931] 2 D. L. R. 440 ; O. L. B. 572.— 
CAN. 

86 ix. ,1 — In an action 

against an Infirmary for damages for 
personal injuries, pursuer averred that 
she at, tended the infirmary f<n‘ ultra- 
viol(}t ray treatment ; that the nurses 
in charge, who was in the employmcnit 
of dchujdors, allow'ed her to be ex- 
posed i o tbe rays for too long a period ; 
that she thereby suHtained injury : 8c 
that the injury' was du(‘ solely to the 
negligence of the nurse, for whom 
defenders were respousible. !?^ho 
further averred tlial. she had ndied 
on the knowledges 8c skill of th(‘ nurse 
In applying the treatment. She did 
not aver that defenders hud acted 
negligently in the selection of their 
inedk'ul or nursing siaffs, or of 
the apparatus employed. Defenders 
averred, 8c pursuer did not deny, that 
their eh^ctrlcul depart men I was in 
charge f)f, 6: was suptTiuteuded by. 
H doctor, & that the treatment received 
by pursuer was adminiRt(T(‘d by'’ the 
nurse upon his instrucUons. The 
Second Division having dismissed the 
action us iiTclevant the pursuer 
appealed to the House of Lords. The 
House, with the assent of the ])arties, 
reversed that decision 8c ordered a 

F roof before answer. — A nderson or 
iAXTCi.LK V. Glasgow Bovxt. 1n- 
itrmary, [1931] 8, C. 31.~ SCOT. 

■ 86 X. .]— An infirmary was 

governed by nuinagers, none of whom 
look any control over the treatment 
of the putienfs. The nurses were 
engaged, &■ uiigltt be suspemiod. by the 
matron, whoso duty it was to see that 
they' \ver(5 attentive to their duties. 
The *'*clertrica] department of the 
infirmary was under the control of a 
director, who was a qualified medical 
practitioner, 8c its staff included several 
(inalified nurses. The director pre- 
scribed for a patient treatment by 
ultm-vlolet rays. He did not specify 
tlic time tor w'hlch the patient, was to 
he exposed, but the regular period for 
a first exT) 08 ure w'as ten minutes. The 
first exposure was sniper vised by a 
nurse, no doctor being present at the 
time. The patient w'as burned by the 
rays, & she alleged that her injuries 
were due to the negligence of the nurse 
in allowdng her to he exposed for 
forty-five minutes. In an action 
against the infirmary' for datnagtis : — 
Held : no negligence on the part of the 
nurse had been established.^ — Lavf.lt.e 
V. Glasgow Boyal Infirmary, [1932] 
S. C. 245.- SCOT. 

PART III. SECT. 4. SUB-SECT. 2.— A. 

f i, Qimcral ndr ,] — The law does 

not raise an implied promise on the 
part of a person who calls a physician 
to perform .services for another to 
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103a. Work performed before operative date 

of Medical Act.] — The Medical Act, 1868 
(c. 90), has not a retrospective effect, so as to 
prevent a person who is not registered under 
it from maintaining an action for medical or 
surgical advice given, or medicine supplied, 
before the Act came into operation. — 
Wright v, Greenroyp (1861), 1 B. & S. 
768 ; 31 L. J. Q. B. 4 ; 6 L. T. 347 ; 26 
J. P. 118 ; 8 Jur. N. S. 98 ; 121 E. E. 896. 

105. Add, Annotation : — FoUd. Macnaghten v. 
Douglas, [1927] 2 K. B. 292. 

106, For the existing paragraph substitute the 
following paragraph : — 

J — Medical Act, 1858 (c. 90), s. 32, 

does not apply to an osteopath, so as to 
prevent him from recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice. — Macnaghten v. Doug- 
lAS, [1937] 2 K. B. 292 ; 96 L. J. K. B. 738 ; 
137 L. T. 518 ; 91 J. P. 143 ; 43 T. L. R. 
525 ; 71 Sol. Jo. 409, D. O. 

109a, Failure to effect cure — Whether breach of 
warranty.] — Pitf., who had been treated for 
cancer by deft., an unqualified medical 
practitif)ner, brought an action against him 
for (1) fraudulent representations ; (2) negli- 
gence ; & (3) breach of a warranty tliat he 


could cure pltf. in three months. The jury 
could not agree as to the alleged fraudulent 
representations or as to the alleged negligence, 
but they found that deft, did not warrant 
a cure in three months : — Held : deft, was 
entitled to judgment on the cause of action 
for alleged breach of warranty, although 
there must be a new trial of the claims on 
which the jury had disagreed. — B tjrreix v. 
Evans (1930), 46 T. L. K. 678, 0. A. 

113. Add, Annotation : — ^Refd. Whitwell v, Shakes- 
by (1932), 147 L. T. 157. 

122. Add, Annotation : — Consd. Whitwell v, 

Shakesby (1932), 147 L. T. 157. 

130. Add, Annotation : — Consd. Whitwell v. 

Shakesby (1932), 147 L. T. 157. 

132a. By osteopath.] — ^An osteopath, who was not 
registei'ed under the Medici Act, 1858 (c. 90), 
& who was not a legally qualified medic^ 
practitioner, affixed outside his house a plate 
bearing his name & following on his name the 
words Bonesetter, Osteopathic Physician 
& Surgeon ” i—Ueld : in using the words 
physician Ac surgeon ” he had committed 
an offence imder Medical Act, 1858 (c. 90), 
8 . 40. — Whitwell v, Shakesby (1032), 147 
L. T. 157 ; 96 J. P. 307 ; 48 T. L. B. 489 ; 70 
Sol. Jo. 360 ; 30 L. G. B. 327. 


Part VI.- 

Sect. 1. -IN GENERAL 

201a, Constitution of Dental Board — Member 
ceasing to be member of General Medical 
Council & Branch Council — Vacation of 
office.] — Dr) dor Dentists Act, 1921 (c. 21), a 
Dent il Board is constituted for the regulation 
Ac registration of members of the dental pro- 
fession, & by Shed. I. the Board is to be com- 
posed of seven appointed members Ac six 


Dentists. 

elected members. Of the api)ointed members 
three are to be appointed by the General 
Medical Council, of whom one shall be a 
member of the Branch Council for England. 
By para. 6 of the Sched. provision is made 
in the event of the place of a member of the 
Board becoming vacant before the expiration 
of Ills term of office by death, resignation or 
otherwise, for the filling of the vacancy : — • 
Held : a member of the Board who had been 


pa.y for bjich BcrviiJes, unless the 
relation of such pernfm to the person 
V’ho is ill in such as to put him under 
obligation to provide medical attention 
for the i»atlcnt, or unless the eircum- 
Btanrcri are such as to show an intention 
on his part to pay for the services 
rendered. Such obligation docs not 
arisiJ from the relationship of brother 
& sister. — Aij.ex r. Froii, 119321 1 
W. W. K. 593.— CAN. 


Eg, Sfnnrcs rendered in nnergency .] — > 
Pltf., a surgeon, sued to recover from 
an cxtrtx. his fees for operating on 
ttistator. The latter had been found 
in his home in a very serious con- 
dition as the result of a wound from a 
shot-gun which had, apparently, been 
discharged by his own hand. Dtdt. 
was not there, but two friends, w^ho 
W'cre in the house, called in a doctor 
iniinediakdy after making the dis- 
coveiy. The doctor, considering the 
case to 1)0 a surgical one, brought in 
jiltf. The wounded man said some- 
Ihinjf to pltf., but the ct. found that 
be was in such a condition that no 
words of his could bo construed as a 
request for pltf. ’8 services or as an 
acquiescence in their bcinff rendered on 
a contractual basis ITeJd : pltf. was 
entitled to recover. -Matiieson v, 
Hmii.ev, [1932] 1 W. W. II. 758 ; 2 
1). L. It. 787 ; 40 Man. L. H. 247.— 
CAN. 


PART III. SECT. 7, SUB-SECT, 2.— A. 

sv. Drufdrm veartiHerner — Prno 
iimiij without licence — What mvM he 


proved.] — R. v. Laudik (1930), 53 
CJan. C. C. 180.- CAN. 

PART III. SECT. 7, SUB-SECT. 2.— 
B. (0). 

t i. .] — Horseman v, Nairn, 

[192S] S. A. S. R. 1.— AUS. 

t ii. .1— O’Connell v. Colley, 

[19271 V. L. K. 602 ; 49 A. L. T. 92 ; 
[19271 Argus L. R, 423.— AUS. 

t lU. .]—Jie14: deft., an 

osteopath, holding the depeo of 
Doctor ot Osteopathy, u.sed the word 
Doctor ” In advorUsements, in con- 
junction with ** osteopath,” as an 
oeeiipational designatiuD ndating to 
the ti'eatment of human ailments, & was 
therefore guilty of an infraction of 
Ontario Medical Act, s. 49 (1925). 
The addition of the word ** osteopath ” 
after the words ” Doctor Pocock ” 
In his advertisemente, simply indicated 
the method which ho, professing to be 
a doctor, in the sense in which that 
word is ordinarily understood, used in 
the treatment of human ailments, — R. 
V. PocooK, ]1928] 2 D. L. R. 937 ; 50 
Can. Crim. Cas. 76 ; 62 O. L. R. 113.— 
CAN. 

PART VI. SECT. 1. 

a i, .1— The rule as 

to the skill required of a dentist is the 
same as that with regard to the skill 
of a member of any other branch of 
the therapeutic art. Where ho Is 
registered Ac Injury results from his 
treatment, the presumption is that be 
is competent Ac that the treatment 
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w’as coiTeot, until the contrary is shown. 
— MoTaooart V. Powers, [19271 1 
D. L. R. 28 ; 36 Man. L. R. 73 ; [1926J 
3 W. W. R. 613.— CAN. 

a ii. .] — The doctrine that the 

quijstion whether treatment by a 
physician was negligent is to he tested 
by the principles of the physician’s 
school is not applicable to tho mechani- 
cal manipulative labour of a dentist 
Involved In tho pulling of teeth ; such 
work is governed by the rule applicable 
to all skilled labourci’s, i.c. that if the 
work undertaken by them implies skill 
it must bo used, Ac when injury is 
Hustnlncid that eould not have arisen 
unless there had been an absence of 
reasonable skill, or negligence, 
then thcje is liability. — Duinnen v. 
Douglas, [1931] 1 W. W. R. 160 : 2 
i). L. ll. 60(5 ; 43 B. C. R. 362.— CAN. 


a iii. Excessive extrctdimi .] — 

Pltf. went to deft., a (lentist, to have 
a tooth extracted. Deft, by an honest 
misunderstanding of pitf.’.s instructions 
(jxtrocted, after he had put pltf. under 
an anfcsthetlc, twelve teeth, Ac pltf. 
brought this action for trespass, 
assault Ac battery upon his person ; — 
Ueld: (1) deft, was negligent In that 
he failed to make sure what he had to 
do before rendering pltf. unconscious ; 
(2) 08 the action was not begun within 
six months from tho day of tho opera- 
tion, it was barred by so(it. 28 of 
Dentistry Act, R. S. O.. 1027.— 
Boase V, Paul, [1931] 1 D. L. R. 562 ; 
66 O. R. 237 t [19311 4 

D. L. R. 435 ; O. L. R. 025. -CAN. 
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^pointed thereon by the Branch Council for 
England as being a member of that Branch 
Council, but who had ceased to be a member 
of the General Medical Council & of the 
Branch Council, was no longer qualified to 
be a member of the Dental Board, & that his 
office was vacant. — General Medical 
Council v. Waring, [1932] 2 Ch. 115 ; 101 
L. J. Ch. 389; 147L.T. 497. 

206a. Non-payment of annual retention 

fee.] — Dentists Act, 1921 (c. 21), s. 7 (1), 
impliedly authorises the Dental Board to 
provide for non-retention on, or removal 
from, the register in default of payment of 
the annual retention fee. — Tattersau. v, 
Sladen, [1928] Ch. 318 ; 97 L. J. Ch. 146 ; 138 
L. T. 677 ; 44 T. L. R. 237 ; 26 L. G. R. 217. 

205b. Conviction for misdemeanour.] — 

The word “ misdemeanour ** in Dentists 
Act* 1878 (c. 33), s. 13, is not confined to 
indictable misdemeanours. — Pickup v. 
United Kingdom Dental Board, [1928] 

2 K. B. 469 ; 97 U. J. K. B. 604 ; 139 L. T. 
607 ; 92 J. P. 147 ; 44 T. L. R. 544 ; 72 
Sol. Jo. 369 ; 28 Cox, C. C. 636 ; 26 L. G. R. 
393, D. C. 

213. Add. Annotation: — Refd. R. v. Registrar of 
Joint Stock Companies, Ex p. More, [1931] 2 I 
K. B. 197. i 


Add. Anmtation : — Consd. A.-G. v. Weeks, 
[1932] 1 Ch. 211. 

(a. Dental surgeon — Registration after 

practising without qualification.] — By 
Dentists Act, 1921 (c, 21), s. 4, “ A person 
registered under the principal Act — (a) shall, 
by virtue of being so restored, be entitled 
to take & use the description of dentist or 
dental practitioner ; (b) shall not take or use, 
or affix to or use in connection with his 
premises, any title or description reasonably 
calculated to suggest that he possesses any 
professional status or qualification other than 
a professional status or qualification which 
he in fact possesses & which is indicated by 
particulars entered in the register in respect 
of him ” : — Held : a person who has no 
qualification, but who has been registered 
under the provisions of the above Act on the 
ground of liis previous practice of dentistry, 
is not entitled to describe himself as a 
“dental surgeon” — A.-G. v. Weeks, [1932] 
1 Ch. 211 ; 101 L. J. Ch. 20 ; 146 L. T. 59. 

223. Add. Annotation : — Refd. Albemarle Supply 
Go. V. Hind, [1928] 1 K. B. 307. 

224. Add. Annotation : — Refd. Dominion Press v. 
Customs Excise Minister, [1928] A. C. 340. 


Part VII. — Midwives. 

226. To cross-refs, before this case add “ also, Midwives & Mat-emiiy Homes Act, 1920 (c. 32). 


Part IX. 

242. Add. Citation 28 Cox, C. C, 303, D, C. 

242a. Prosecution under Dangerous Drugs 

Act, 1925 (c. 74) — Act not in operation.] — 

Conviction quashed. — R.v. Kynaston (1926), 
19 Or. App. Rep. 180, C. C. A. 

242b. “ Person authorized ” to supply drugs - 

Manager of shop owned by company.] — 

Whether or no the qualified manager of a 


Drugs. 

chernisCs shop owned by a limited co. 
carrying on business in pursuance of Poisons 
&; Pharmacy Act, 1908 (c. 55), is himself 
“ keeping open shop ” as well as the co. 
which employs him, he is at all events a 
“ person authorized ” to supply the drugs 
to which the Dangerous Drugs (Consolidation) 
Regulations, 1928, apply, & is bound to keep 
the register prescribed by reg. 11 (1) “ at all 


PART VI. SECT. 2. 

202 ii. Conditions precedent .] — 

JMedical (Dentists) Act, 1927 (Viet.), 
s. J4 (1) (fc), requires that an appet. 
shall have “ entered on a dchnlte 
course of training " : — Held : the 
words wore satistiod by appet. entering 
upon a defined & continuous course of 
practical In.stnictlon in dental surgery 
Sc dentistry. — D evi'at^ Board op 
Victoria v. Denisox (1928), 41 

0. L. R. 102.--AUS. 

202 iii. Principal means of 

livelihood derived from dentistry .] — 
The fact that during part of the live 
years mentioned in sect. 36 (1) (a) (II) 
of Act 13. 1928, an appet. was under 
apprenticeship as a dental mechanic 
does not make it Impossible for his 
sole or principal moans of livelihood 
during that period to have been 
derived from dental work outside hia 
work as an apprenticed dental 
mechanic. — Hirst v. South African 
Medical Council (1929), 60 N. L. li. 
170.— S. AF. 

207 Iv. .1 — Ex p. 

Kkknk (1920), 26 S. R. N. S. W. 463 
43 N. S. W. W. N. 136.— AUS. 

207 V. .1— Alberta 

Dental Assocn. v. Sharp, [1930] 2 
\V. W. R. 45 : 3 D. L. R. (i62 ; 24 
Alta. L. R. 580.— CAN. 

■ 0 . Application for registration — 


“ Entered on a definite course of training** 
-~ What amounts /o.J — From 1905 to 
Mar. 1910, appet. pursued a coui*se of 
practical instruction in the various 
branches of a dentist’s work under the 
direction of a mjaUflcd & practising 
dentist. From Mar. 1910, onwards, 
until the Medical (Dentists) Act, 1927, 
came into operation, he acted as 
assistant to different qualified & 
practishig dentists, yicrforniing the 
mechanical &; surgical work in the 
practice of dentistry : — Held : t he 
words ” entered on a definite course of 
training,” in s. 14 (1) (5) of the Act 
were satisfied by the applicant enter- 
ing on a defined Sc contmuoue course 
of practical Instruction in dental 
surgery Sc dentistry. — Dental Board 
OF Victoria r. Denison, [1928] 
V. L. R. 371 ; [1928] Argus L. K. 

25,3.— AUS. 

sd. Uegistration— Graduate — Meaning 
of.] — The word ” graduate ” in 
DcntislTT Act, K. S. B, C. 1924, c. 66, 
8. 22 (5). does not import that appet. 
must have gone through a course of 
training piior to graduation. — lie 
Nett & College op Dental Suroeons 
[1928] 4 D. L. R. 839 ; [1928] 3 W. W, R. 
299.— CAN. 

PART VI. SECT. 3. 

q i. Applt. a registered 

dentist had agreed to manage for resp., 
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who was not a dentist, a dental practice 
which had boon carried on by rcsp.’s 
former husband. In answer to an 
action by resp. to rcsstralii applt. from 
practising in a certain specified 
locality in terms of a covenant to such 
effect contained in the agreement, 
applt, pleaded the illegality of the 
agieement : — Iletfl : a person carries 
on a business who emi>foys a servant 
to work for him though Ijc may take 
no practical part In it ; Sc th<j agree- 
ment in th(3 present cas<j was illegal, 
as constituting the carrying on of the 
** practice of dentistry ” by a person 
who was not a registered dentist In 
contravention of Dontist^s Aiiicndmout 
Act, 1921-22, ss. 2, 3 . — Scott v. 
WATiaNS, [1928] N. Z. h. R. 628.— 
N.Z. 

q ii. .] — A person who for 

gain takes impressions of patients’ 
mouths & subsequently fits the plates 
into their mouths, performs functions 
specially belonging to the calling of a 
dentist, within sect. 5 of Act 21, 1899 
(Natal). — R. v. Robertson, [1929] 
App. D. 10.— S, AF. 

q iii. .1 — R. v. Sutclute, 

[1932] 3 W. W. R. 377.— CAN. 

iv. 

Alberta v. Lfjos & Coitrtnet, [1932] 

3 W. W. R. 633. -CAN. 
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times available foi* inspection.*’ Some limi- 
tation must be put on the words ** at all 
times,” but they must be taken at least to 
mean ” at all times when the premises are 
open for business,” & therefore when the 
manager on going out to lunch left the 
register, for safety’s sake, locked up in the 
poison cupboard, so that his assistant was 
unable to produce it to a police officer who 
called : — Held : the manager was rightly 
convicted of an offence against the regula- 
tions. — DaVIKS W. WlNSTAXLEY (1930), 144 
L. T. 483 ; 96 J. P. 21 ; 47 T. L. B. 104 ; 29 
L. G. R. 94 ; 29 Pox, C. C. 242. 

242c. Register to be ** at all times available 

for inspection ” — Meaning of at all times.”] 
— Davies v. Winstanley, No. 242b, ante, 

252. Add. Annotation : — Consd. A.-G. v. I^ewis & 
Burrows, Ltd. (1931), 140 L. T. 105. 

252a. Article made up by manufacturer at 

request of retailer.] — A.-G. r. Lewis & 
Bi^ruows, Ltd., No. 253a, poftt. 

253a. Exemption— Article of which properties 
” known admitted & approved of ” — What 
amounts to.] — A retail chemist ordered a 
remedy for chest complaints to be made up 


by manufacturers in accordance with a 
formula which was contained in a well- 
known book of pharmaceutical formulas 
under the name ” Chest Vapour Rub.” He 
then put it into cartons, k> sold it to the 
public with a label which described it as 
” Vapour Rub ” & bore his trade maik. Thei’e 
was evidence that the words ” Vapour Rub ” 
alone described a class of medicines & not 
any individual one. In an action brought 
upon information by the A.-G. for non- 
payment of medicine stamp duty ; — Held : 

Vapour Rub,” as described above, was not a 
remedy whose properties were ” known, 
admittyod & approved ” within the exemi)tion 
contained in the Sched. to Medicines Stamp 
Act, 1812 (c. 160). 

The ” denomination, properties, qualities, 
virtues & efficacies ” of a mixture cannot be 
” known, admitted & approved ” unless the 
vendor clearly identifies them either by 
description or by reference to a known & 
accessible formula. — ^A.-G. t\ Lewis Sc Bur- 
rows, Ltd., [1932] 1 K. B. 638 ; 101 L. J. 
K. B. 327 ; 146 L. T. 165 ; 96 J. P. 26 ; 48 
T. L. K. 77 ; 75 Sol. Jo. 885 ; 30 L. G. R. 
13 ; 29 Cox, C. C. 418. 


Part X.~ 

257. Add. Annnfatiornt : — Consd. Davies v. Win- 
stanloy (1930), 47 T. L. R. 104. Apld. Orpen 
V. IJavmarket Capital, Ltd. (1931), 145 L. T. 
614. Refd. R. V. Cory, [1927] 1 K. B. 810; 


Poisons. 

A.-G. V. Walkergate Press, Ltd., vSame v. 
Bloomfield, Same v. Carlton (1930), 142 L. T. 
408. 


PART IX. SECT. 1. 


242 i. Danucrems drugs — Procuring 
di’ugs for miLi censed or unauthorised 
jH-rson— Doctor mtppliring unfe iHth 
orders on chenti8t.]—A complttint, 
which charged a njcdioal practitioner 
with procuring dangeroiiH drugs for 
his wife, in contravention of Dangerous 
Drugs Act, 1920 (c. 16), s. 7. & Danger- 
ous Drugs Regulations, 1921, rog. 4. 
libelled that accused had delivered to 
his wife five order forms of different 
dates, signed by him. in which he 
pretended that the drugs specified In 
the orders were required by him for 
professional use only, “ while you well 
knew tiiat the order foniis were granted 
by you for the purpose of enabling your 
wife to obtain the drugs for her own 
1180 , she not being a person licensed 
or otherwise authorised to be in 
possession of the drugs,*' & that his 
wife presented the order forrn.s to 
certain chemists & thereby obtained 
the drugs : — //eld : the complaint 
relevantly charged an offence against 
the Act & regulation libelled, In respect 
that (1) the order forms, inasmuch as 
they bore to be for profe.sslonal use 
only.’* were not prescriptions ; (2) the 

{ irocedure alleged to have been fol- 
owed negatived tbe view that accused 
was dispensing his own medicine ; 
(3) the wife was not a messenger on 
behalf of her husband, but a person 
obtaining drugs on her ovm behalf & 
for her own use. — S trathekn v. Rosh, 
[1927] S. C. (J.) 70.— SCOT. 

sf. “ Distritnition ” of drugs — Whnt 
anurunts fo.l~MARTNO & Yipp r. K., 
119.31) S. C. R, 482; 4 D. L. R. 630; 
Cuu. C. a 136.— CAN. 

8g. Selling drugs — fmjjosition of 
mojriimon 'penalty — Not varied /ry Court 
of Appeal.]- n. r. Ntp Gar (1930), 63 
Can, C. C. 321 ; 42 B. C. R. 327.— 


sk. — — Mail order- Vendor nc 
unfhin Quebec IbiAt 

MACEUTICAL AhhOCN. V. T, KaTON 0( 
(1931), 56 Can. O. C. 172.— CAN. 


si. Posscssio-n of drugs — Lialyilily for 
— fiailiuent front iraffieker in drugs .] — 
Lajuontao.ve V. R. (1929), 54 Can. C. C. 
338 ; 48 Quo. K. B. 474.— CAN. 

so. Dcniafid for trial hy jury hy 

AiUtmey'Oeneral — No right to summary 
fr?Vd. J— Aatrofp r. R. (1931), 66 Can. 
C. C. 263.— CAN. 

PART IX. SECT. 2. 

246 i. *’ Held oui or rex'-mnnumded to 
publio ’* — Necessity for not me or advet’ 
tisemeni to be afflj'ed — Tonic food .] — 
Manufacturers & vendoj-s of a prepara- 
tion known as “ Zomogen,'* on which 
the duty had not been paid, were 
chaiged with a contravention of the 
Acts. It was proved that no skill in 
chemlstiy was ntseded or used in the 
process of manufacture of tbe prepaj'a- 
llon. It was composed mainly of 
ox blood & marrow. Its predominant 
constituent as a heulth i)reBervlng Sc 
restoring commodity was heemoglobin, 
an article which was frequently recom- 
mended by nmdlcal men to supply 
dijflclencies of red blood corpuscles In 
their patients, & was used especially 
in cases of arisenda. It W’as advertised 
& sold to the public as a tonic food, & 
the IuIkjIh on the bottles atat e<l that mod - 
ioal men from every part of the world 
described It as a marvellous success 
In the immediate restoration of health ; 
— Held : the method In which the 
preparation was manufactured, used. 
& sold rendered it liable to duty under 
the Act. — Adam v. Zomooen Food 
r^oDUCJTB, Ltd. [1929] S. C. (J.) 22.— 
SCOT. 


PART X. SECT. 1. 

h i. .J— R. Smith. [19241 

4 T). L. R. 427 ; 56 O. L. R. 549,— CAN. 

h ii. DtUyio comHct.J — Held : 

if a charge of having possession of 
opium contrary to sect. 4 (d) of Opium 
Sc Narcotic Drug Act, R. S. C., 1927, 
be proved, the ct. should convict under 
that sect. Sc not reduce or substitute an 
offence under other sects, of the Act. — 
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R. r. Wong Sack Joe (1929), 41 
B. C. R. 254.— CAN. 


h lii. .] — It. V. Lee Kim, 

[1930] 2 W*. W'. R. 441 ; sub nom. R. 
r. Mar Pov, R. r. Henry Cha.n, R. 
V . Charlie Sam, 53 Cun. O. C. 252 ; 
42 B. C. R. 360.— CAN. 


h iv. .] -Opium was found 

by the police in the house of accused, 
but ho was absent at the time. Sc 
tostiiled before a police magistrate that 
the opium foimd was not theic with his 
authority, knowledge, or consent : — 
Held : accused hail dischaiged the 
onus cast on him by Opium & Narcotic 
Drug Act. R. S. C., 1927. s. 15.— R. r. 
Gttn Ying, [1930J 3 D, L. R. 925 ; 53 
Can. C. C. 378 ; 65 O. L. R. 369.— 
CAN. 

li V, Sentence.] — R. 

Henry Chow. [19301 2 W. W*. R. 389 ; 
53 Can. C. C, 247 ; 42 B. C. R. 365.— 

CAN. 

h vi, Whether Court 

of Appeal may revise .] — R. v. Chow 
Duck Yuet (1929), 43 B. C. R. 152,— 

CAN. 

h vii. — — .} — Accused W'OH 

found in an opium den lying on a 
couch beside another man. Between 
them on the couch was a pipe. The 
accused had a packet of opium in his 
hands A" w'as In the act of opening It 
up. He was convicted under sect. 4 (d) 
of Opium & Narcotic Drug Act, 1029, 
of having opium In his possession. — 
H. V. JiEE Po., [1932] 2 W. W. K. 313.— 
CAN. 

h vili. Distinguished from 

offence of smoking .] — R. v, Lee wah 
Yuen, [1932] 3 D. L. R. 234.— CAN. 

h ix, Conviction under amended 

Act — Amendment not in operation .} — 
Held : tbe conviction was bad. — R. v. 
Boo Gonq. [19271 2 D. L. R. 209; 
[19271 1 W. W. R. 689 ; 47 Can. Olm. 
Cas. 275 ; 38 B. C. R. 321,— CAN, 

X. .] — Deft, was con- 

victed in 1928 for ** unlawfully having 
in bis possession a drug, to wit. opium. 
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Medicine and Pharmacy. Cases 257a— 272a. 


257a. -.] — Davies v. Winstaniey, No. 

242b, ante, 

250a. Qualified manager of company. ]- 

Davies v, Winstanijoy, No. 242b, ante. 

260a. Conducted by himself ’’"-Sale of poison 
from automatic machine. | — By sect. 3. sub- 
sect. (1), of the Poisons and Pharmacy Act, 
1008 : “ Any person who, being a duly 

registered pharmaceutical chemist or chemist 
^ druggist, carries on the business of pharma- 
ceutical chemist or chemist Sc druggist shall, 
unless in every premises where the business 
is carried on the business is bond fide con- 
ducted by himself or some other duly 
registered pharmaceutical chemist or chemist 
Sc druggist, as the case may be, . . . be 
guilty of an offence under sect. 15 of the 
Pliarmacy Act, 1808.” 

Deft., a duly registered cliemlst & druggist, 
sold Sc offered for sale {inter alia) lysol, a 
oison, from an automatic machine which 
e had placed just outside the door of his 
shop : — Held : the sale of the lysol by means 
of the automatic machine was not an offence 
under Pharmacy Act, 1808 (c. 121), s. 16,-^ 
Poisons & Pharmacy Act, 1908 (c. 55), s. 3. 
The business carried on by means of the 
automatic machine was bond fide conducted 
by deft, himself within Poisons Sc Pharmacy 
Act, 1908 (C. 55), S. 3 (1). — PUARArACEUTICAI. 
80CIETY OF Great Britain v, Watkinson, 
[1931J2K. B. 323; 100 L. J. K. B. 577 ; 145 


L. T. 257 ; 95 J. P. 139 ; 47 T. L. B. 399 ; 
75 Sol. Jo. 312 ; 29 L. G. B. 467, D. C. 

260b. Exercise of control sufficient.] — Held : 

ilie words “ bona fide conducted ” in Poisons 
Pharmacy Act,' 1908 (c. 55), s. 3 (1), were 
wider than the words “ carries on tlie busi- 
ness.” They meant- that the business might 
be conduct-ed by a person who did not himself 
perform ev<‘ry act which formed part of the 
business ; it was enough that la* (Controlled 
S[> regulated it Sc had the power, which he 
ex(a*cised, of giving orders as to how it should 
be carried on. Accordingly, it was not 
sufllcient to make it an offence under the 
section that one sale was not conducted by 
the chemist himself or by some other duly 
registered pharmaceutical cliemist. How 
many sales must be proved was a question 
of degree Sc. therefore of facet. — P harma - 
(CEiTTTCAii Society Council op Grfiat 
Britain r. Pucier (1932), 90 .T. P. 422 ; 48 
T. L. B. 043 ; 30 L. G. B. 408, 0. A. 

272a. - Use need not be conffned to agri- 

culture or horticulture.] — Held : that in 
order to bring a preparation within the 
exception in Poisons & Pharmacy Act, 1908 
(c. 55), Sched., Part JI., it is not necessary to 
show that the article has been exclusively 
prepai'ed for some purpose in connection with 
agricultures or hoiticiiltiirc or that- it cannot 
be used for any other pimpose.— PJiARMA- 
cTEUTicAL Society of Great Biutain r. 
Brown (1932), 48 T. L. B. 427. 


contrary to sw.t. 4 of the Opium A', 
Narcotic IVng Act, Hi 23." 8ai(l A<jt 
had been arruinded in 1925 by Hcvcrinj? 
HUb"8ect. (fl) of said soot. 4 into two 
sub-sects., but no change was made in 
i.he nature of the ollences, which 
remained identi<Mil in their legal effect : 
& said Act as aiiunuhid was rcpoaJod it 
re-enacted in the same words by 
li. B. C., 1927. the short title of which 
was 'J'lie Opium Naw-otic Drug Act : 
— HeM : in view* of the above & of 
sect. 8 of ibo Act Respecting the 
Revised Statutes of Canada. 1924, 
there had been no period of time since 
the Act of 1923 in wdilch the trans- 
action upon which deft, was convicted 
did not constitute an identical olfenco 
against all of the statu U^s lii question ; 

therefore, the clerical error made in 
the conviction by adding the date 
" 1923 ’’ to the tlmn existiJig Act was 
a mere matter of Hurplusage wliich 
could be disregarded.— -R. v. 

Wo.NU, [19.30J 1 W. W. R. 299; 2 

1). L. R. 422 ; 53 Can. C. C. 00 ; 42 
R. C. II. 241.- CAN. 

h xi. Trial heforc police magis- 

irate ■ No U'j:)jjeaL]~ H. v. T.ke Bam 
( 1931), .55 Can. C. O. 74.— CAN. 

h xil. Opium <€’ Narcotic Drug 

Act, 1929, Sfi. 4 id), 17 — Whether cou- 
strtied togfthtr.]—'Tim YotrcK v. R., 
11932] 1 n. L. U. 201 ; 56 Can. C. (A 
286.— CAN. 

h xiii. .I 'R. 15. 

Morelij. 11932] 3 X). L. R. 611 ; 57 
Can. C. G. 267.— -CAN. 


h xiv. Sale of — Amendment of 

eomdction.l — Accused was convicted 
of selHrig opium & sentenced to im- 
prisonment for one year &. a day & 
tlned .S200. On appeal by the Crowm 
that tlu‘ sentence be ameiKknl in order 
t-o comply with sect. 14 of Opium A* 
Narcotic J)rug Act, the Ct.. of Appt‘al 
added to the sentcuco that in default 
of payment of the fine he be im- 
prisoned until the line be paid, or for 
a period of throe months, to commence 
to run at the cjhJ of the term aw arded : 
- l/eld : th(? Of- of Appeal did not 
make a now conviction but only added 
t<i it sufficient to bring the senteiuu', 
witliiu the requirements of tho Act. — 
Ife (?now Ditok Ypkt (1931), 55 Can. 
C. (\ 341 ; 43 B. C. R. 556.-- CAN. 


PART X. SECT. 2. 

258 iii. .1 — Held : a com- 
plaint, which sot forth that a duly 
registered chemist on a specified date 
did keep an open shop for retailing 
poisons, contrary to J*harmacy Act, 
1868 (c. 121), 88. 1, 15, as amended by 
I’olsons & Pharmacy Act, 1908 (c. 55), 
s. 3 (1), & stated that ocimsed, not 
being personally present Sc bond fide 
conducting the sale," did sell to a person 
named, by the hand of an assistant 
who w as not a duly registered chemist, 
certain poisons, did not relevantly 
ciiarge a contravention of tho statutes 
libelled, in respect that the alleged 
transaction, being merely an isolated 
sale when tho registeitnl chemist did 
not happen to be present, >vas not an 


oiTonco under the statutes, & par- 
ticjularly was not an offciujo under 
1908 Act, s. 3 (1 ). — Ltxstrad r. Bme- 
SON, 11927] S. C. (J.) 101.™ SCOT. 

sm. Ofdnm <i> Narcotic Drugs Act - 
Jurisdiction of magi pirate under .] — 
ViAi; V. OTlfl (1927), 44 Quo. K. B. 
406.— CAN. 

sn. Opium — Furnished by physician 
to addict — Onus of proof on physician .] — 
While under .Opium & Narcotic Drag 
Act, 1923, a physician may furnish u 
“ drug *’ for 8(‘lf-admini.stration to an 
addict or habitual user who is sufferiug 
from a diseased condition (ja-usod other- 
wise than by the excessive use of any 
" drug," yet, oven in such a case, an 
accused physician must nevertheless 
bring himself within the requirements 
of seel . 6 of the Act by showing that 
tho “ drug " was retiuired for medicinal 
purt)oscs or was pi’cscrlbed for tho 
mcui(5ul treatment of a person 
under professional tn^atnient by such 
j)hysician. Where a diseased con- 
dition is proved, or the medical ovi- 
doiJKje is such that the physician should 
]>c given the benefit, of the doubt on 
the jjolut, the (luostion whether one of 
the other two conditions which permit 
of tho furnishing of the " dnig " 
existed is not to be decided by accept- 
ing the physician’s own jmlgmont & 
evidence as conclusive, but the ct. 
must det-ermino each case on Its own 
facts as disclosed by all the evidence. — 
R. V. Gordon, 11928] 2 P. L. R. 315 ; 
[1928] 1 W. W. II. 678 ; 49 Can. Crim. 
Gas. 272.— CAN. 
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Part XI. — Optometry 

See cases infra . 


PART XI. 

so. Board of Ejcaminers — Dis- 
ciplinary pmvcra,] — Sect. 8 of the 
Optometry Act does not grivo the 
Board of Kxamlners authority to 
conduct a trial in the first instance to 
a8cei*taln whether a person is guilty of 
illeiml practices, etc., & the words 
“ where the hoard is satisfied that any 
person has been found guilty ** in 


B. 8 (1) point to a finding that has 
already been made by some tribunal 
other than the Board, & that it is only 
after a person has “ been found 
guilty,** & tho Board has become 
satined of that fact,** that notice is 
to be given under aald sect. & tho 
person concerned offered an oppor- 
tunity of being hoard. — WnTiROw v. 
Nova Scotia Board of Optometry, 
11929] 1 D. h. B. 76C ; 6*0 N. S. K. 


318.— CAN. 

sq. Breach of Medical Act. Tt. B. O., 
1927.] — Optometrj" is a method of 
treating a human ailment & therefore 
an optometrist who uses tho title 
“ Doctor ” or “ Dr.*’ In connection with 
his occupation as optometrist, uses it 
as on occupational designation con- 
trary to Medical Act, It. S. O., 1927. 
— B. r. Lo\vRrE. fJ9:i2] O. B. 107.— 
CAN. 
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VoL XZXIV. Cases 8-98a. 


METROPOLIS. 

Part Ml. — ^The London County Council. 

8. Add, Annotations -ReM. Collins v, Whiteway* [1927] 2 K. B. 378 : Hearts of Oak Assurance Co. v, 

A.-G., [1931] 2 Ch. 370. 


Part VII. — Officers of Metropolitan Authorities 


29a. Emoluments — Annual aUowances in 

respect of superannuation.] — K iddie v. Port 
OP London Authority, Durrant v. Same 
(1929), 46 T. L. R. 430 ; 93 J. P. 203 ; 27 
L. G. R. 398. 


29b. Fees of town clerk acting as registra- 

tion ofiRcer.]— -IfeW ; the fees received by the 
town clerk of a metropolitan borough in 
respect of his duties as registration officer 
are “ emoluments of his office ** as town clerk 
& properly included in calculating the super- 


annuation allowance payable to him under 
Superannuation (Metropolis) Act, 1866 (c. 3), 
s. 4. — Stoke Newington Borough Council 
V. Richards, [1930] 1 K. B. 222 ; 99 L. J. K. B. 
1; 142 L. T. 267; 46 T. L. R. 660; 27 
L. G. R. 660 ; 94 J. P. 27, D. 0. 

29c. Transfer of existing officer to borough council 
— Right to remuneration for additional duties 
— London Government Act, 1899 (c. 14), 
ss. 8 (3), 30 (1).]— Gray v. Hackney 
Borough Council (1904), 2 L. G. R. 429. 


Part XI.--Metropolitan Building Legislation. 

Note. — The London Building Acts as amended to 1928 were consolidated & re-enacted by London 

Building Act, 1930 (c. clviii.). 


44. Add, Annotation : — Refd. Ix)ndon County 
Council V, Stilgoe (1931); 95 J. P. 149. 

81. In lieu of the paragraph following the catch- 
words substitute as follows : — 

The comrs, under Metropolitan Building 
Act, 1855 (c. 122), having incurred expense 
under sect. 73 of the Act, demanded payment 
of the owner of the structure, who refused 
to pay : — Held : the six months, within 
which a complaint wsis to be made, were to 
be reckoned from the demand & refusal, not 
from the incurring of the expense. 

Add, Annotation : — Apld. Ashby -de-la- Zouch 
Grdns. v. Summers, [1928] 2 K. B. 397. 

87. Add, Annotation : — Folld. London County 
Council r. Stilgoe (1931), 95 J. P. 149. 

87a. ,] — M. Co. were tlie occupiers of a 

building on which was a bridge certified to be 
a dangerous structure under the London 
Building Act, 1894, holding it under a sub- 
demise for twenty-one years from H., who 
held it on a ninety -nine years’ lease from the 
owners in fee simple. Neither owner nor 
occupier having complied with a notice under 
sect. 5 of 1898 Act to take the bridge down 
or otherwise secure it, or with an order to 
the same effect made by a metropolitan 
police magistrate under sect. 107 of 1894 
Act, the Ijondon County Council acting under 
their statutory powers took down the bridge 
themselves & then forthwith brought a 
complaint to recover the expenses thereof 
from the owners in fee simple : — Held : the 
complaint was rightly dismLssed, as by 
sect. 173 (1) of 1894 Act,, proceedings to 
recover their expenses must proceed in the 
first instance against the owner immediately 
entitled in possession to the premises or the 


occupier. — London County Council v, 
Stilgoe, 11932] 1 K. B. 303 ; 100 L. J, K, B. 
663; 145 L. T. 287; 95 J. P. 149; 47 
T. L. R. 435 ; 29 L. G. R. 470. 

92. For “ 8 L. T. 369 ” read “ 89 L. T. 369.” 

98a. Height of wall for purpose of determining 
thickness — Bressummers between each storey 
— Whether one wall or series of walls.] — > 

A building in London was constructed as 
follows ; The front & rear exterior walls of 
the basement storey, & the rear exterior wall 
of the ground storey were on a different 
vertical plane from the front & rear 
exterior walls on the first, second, & third 
storeys. There was no front exterior wall 
on the ground storey, but in lieu thereof a 
shop front. The front & rear exterior walls 
were, respectively, in one vertical plane 
throughout the height of the first, second, 
& third storeys. Between each storey there 
was a metal girder or bressummer. These 
metal girders or bressummers were sup- 
ported by metal pillars, those at the front 
standing at the ground floor level on brick 
pillars, those at the rear going down into 
foundation under the basement floor level. 
The wall or piece of wall between the first 
& second floors stood on one of those metal 
girders or bressummers. If this wall or 
piece of wall were taken away, the wall or 
piece of wall between the second floor & the 
roof would remain in position. The same 
facts applied mutatis mutandis to the walls 
or piece of wall between the second & third 
floors S& the third floor roof. The walls 
on each floor depended for their strength & 
support upon the girders or bressummei's 
upon which they were built. The walls 
from outside appeared to be each one solid 
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wall. The height of the building from the 
lirst floor to the top of the topmost storey 
was 38 feet. The height of the first storey 
was 14 feet, of the second 13 feet, of the 
third 11 feet. On a complaint by the district 
surveyor for contravening the London Build- 
ing Act, 1804, the buUders contended that 
for the purpose of determining the thickness 
of the walls, the exterior wall of each storey 
at the front & at the back was a separate wall, 
that of the first storey 14 feet, that of the 
second 13 feet, & that of the third 11 feet, 
respectively. The metropolitan magistrate 
upheld this contention : — Held : without 
considering the question whether the walls 
began at the ground level, the front & rear 
wails were each one wall from the first floor 
to the top of the topmost storey, & conse- 
quently their heiglit for the purpose of 
determining the thickness of the walls was 
38 feet. — B la( K r. Paiikbr (George) & 
Sons, T/rx). (1929), 112 L. T. 130. 

116a. - _ . - , ,j. London Gounty (’oon- 

cint’. Stilc^oe, fs\>. 87a, ante. 


119a. Compliance with dangerous structure notice 
by lessor — Right of entry — Duty to give notice 
to lessee.] — Defts. granted to first pltf. a 
lease of the second & third floors of certain 
premises in London with a covenant for 
quiet enjoyment, & the first pltf. sub-let the 
third floor to the second pltf. During the 
currency of the lease the London Co\xnty 
Gouncil served on defts. a dangerous structure 
notice in respect of the whole building, & 
defts. entered on both the demised floors to 
caiTy out the w'ork necessitated by the 
notice. In an action in which first pltf. 
claimed damages for breach of the covenant 
for quiet enjoyment, & in which second pltf. 
claimed damages for trespass, defts. pleaded 
that they were under no liability, as they 
were hound to do the work. Defts. had not 
served on pltfs., as occupies, a notice, under 
1894 Act, 8. 192, of the intention to enter 
the premises & do the work required : — 
Held: defts. had no right of entry without 
complying with sect. 192, & both pltfs. were 
entitled to damages. — Tbotter v, Louth 
(1931), 47 T. 1.. R. 335 ; 75 Sol. Jo. 269. 
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VoL XXXIV. Cases 12-180a. 


MINES, MINERALS AND QUARRIES. 
Part I. — In General. 


12* Add, Annotations : — As to ( 1 ) Consd. South 
Staffordshire Mines Drainajre Onmrs. v, 
Elwell (1927), 91 J. P. 113. Apld. Waring v. 
Podeu, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Ch. 33. 

26, Add, Annotations: — As to (1) Consd. Waring 
V, Poden, Waring v. Booth Crush<id Gravel Co. 
(1931), 101 L. J. Ch. 33. As to (2) Refd. Re 
Jenkins, Jenkins v, Davies, fl931] 2 Ch. 218. 

36. Add, Annotation : — Consd. Waring v, Poden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

39a. Substances exceptional in use, value. Sc 
character.] — ^W’'aring v, Poden, Waring v. 
Booth Crushed Gravel Co., No. 651a, post, 

41. Add, Annotation : — Consd. Waring v, Poden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

43. Add, Annotation: — Apld. Waring v, Poden, 
Waring ik Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

43a. .] — Waking v, Poden, Waring v. Booth 

Crushed Gravel Co., Ltd., No. 651a, post, 

60. Add, Annotation: — As to (1) Consd. Waring 
V, Poden, Waiting v. Booth Crushed Gravel 
Co. (1931), 101 L. J. Ch. 33. 


55a. .] — Waring v. Poden, Waring v. 

Booth (liusHBD Gravel Co., Ltd., No. 
651a, post, 

59a. Question of fact.] — Waring v. Poden, 
Waring v. Booth Crushed Gravel Co., 
Ltd., No. r)51a, post. 

59b. “ Minerals " & ‘‘ mineral substances ” — 
Equivalent terms.] — Waring v, Poden, 
Waihng V. Booth Crushed Gravel Co., 
Ltd., No. 651a, post, 

60. Add, Annotation : — to (2) Refd. Wearing v. 
Poden, Waring v. Booth Crushed Gravel C'o. 
(1931), 101 L. J. Ch. 33. 

78. Add, Annoiaiion : — Refd. Waring v. Poden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

74a. — .] — Waring v. Poden, Waring v. Booth 

Crushed Gravel Co., Ltd., No. 651a, post. 

77a. ,] — Waring v. Poden, Waring v. 

Booth Crushed Gravel Co., Ltd., No. 651a, 
post. 

79, Add, Annotation: — Refd. Waring v, Poden, 
Wearing v. Booth Cioished Gravel Co. (1931), 
101 L. J. Ch. 33. 


Part II. — Property in Mines. 


140, Add. Annotation : — Refd. Port of London 
Authority C-anvev Island Comrs. (1931), 
101 L. J. Ch. 63. 

142, Add. Annotation Refd. Port of London 
Authority v. Canvey Island Coinrs. (1931), 
101 L. J. Ch. 63. 

150. Add, Annotation :' Pori of liondon 

Authority v, Canvey Island Conus. (1931). 
101 L. J. Ch, 63. 


173a. - - . j — As a general rule, where 

title is founded on adverse possession the 
title will be limited to that area of wliich 
actual possession has been enjoyed. But the 
extent of possession enjoyed may be an 
inference of fact, & in applying the rule to the 
case of a mineial field legaid is to be had to 
the nature of the subject & the possession to 
which it is susceptible. — N ageshwar Bux 
Boy V, Bengal Coal Co. (1931), 58 L. K. 
Ind. App. 29, P. C. 


Part III. — Amalgamation and Absorption Schemes. 

180a, .] — Observations on the meaning mated Anthracite Collieries, Ltd.’s Ap* 

of the expression “ national interest” in plication (1927), 43 T. L. R. 672. 

sect. 7 (2) (a) of the above Act . — Re Amalga- 


PART 1. SECT. 4, SUB-SECT. 2. 

■a. Upper Rc Woodside’s Estate, [1929] N. I. 75. — IR, 
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Cases m~396a. English and Empire Digest Supplement. 


Part IV. — Right to work 

263. Add, Annotation : — Retd, Glenboig ITnion 
Fii-eclay Co. v, I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

277a. Damages for unworkable coal & pay- 

ments for un worked coal.] — Re Canner, Bury 
V. Canner (1923), 166 L. T. Jo. 211. 

316. Add, Annotation : — Refd. A.-G. v, Leeds 
Corpn., [1929] 2 Ch. 291. 

327. After this case add : — 

Coal mines.]— iSec Mining Industry Act, 1926 
(c. 28). 

327a. .] — In consideiing whether 

it is in the national interest to grant ancillary 
rights to facilitate the proper & efficient 
working of minerals under Mines (Working 
Facilities & Support) Act, 1923 (c. 20), the 
Railway Sd Canal Commission is entitled 
to take into account not only difficulties 
which physically obstruct the getting & 
carrying away of minerals, but also economic 
dilficulties which militate against their 
effective marketing. 

The expressions ** carrying away '' in 
sect. 1 (2), & “ conveyance of minerals ** in 
sect. 3 (2) (?j), of the Act are to be construed 
not in a technical sense, but broadly as 
entitling the person to w’hom ancillary rights 
are granted under the Act to transport the 
minerals from the land where they have 
been won for sale elsewhere. 

The Railway & Canal Commission made an 
order granting to a colliery co. the ancillary 
right under the Act to construct an aerial 
ropeway over the land of other persons from 


Mines and Quarries. 

their colliery to Dover, a distance of seven 
miles, which would enable them to transport 
their minerals more cheaply & more con- 
veniently than by other means : — Hetd : the 
Railway & Canal Commission had juris- 
diction to make this order . — Re Tilmanstone 
(Kent) Collieries, Ltd., [1928] 1 K. B. 
699 ; 97 L. J. K. B. 169 ; 138 L. T. 462 ; 
44 T. L. R. 167 ; 19 Ry. & Can. Tr. Cas. 26, 
0. A. 

Annotation ;“'"Refd. lie Hamsterley Ganister Co., Application 
(1931), 75 Sol. Jo. 602. 

327b. Reasonable rent.] — Be 

Hamsterley Ganister Co., Ltd., Applica- 
tion (1931), 75 Sol. Jo. 602. 

327o. Coal Mines Act, 1930 (c. 34) — Quota 

exceeded — Standard tonnage wrongly 
assessed.] — Midland (Amalgamated) Dis- 
TBicrr (Coal Minks) Scheme, 1930, Execu- 
tive Board v. Shipley Collieries, Ltd. 
(1932), 174 L. T. Jo. 445. 

327d. Application under Mining Industry Act, 
1926 (c. 28), s. 13 — What must be shown — 
National interest in grant.] — Held : it is not 

necessary for an appet., in order to sup- 
port his application under Mining Industry 
Act, 1926 (c. 28), s. 13, to assert that, in the 
words of Mines (Working Facilities & 
Support) Act. 1923 (c. 20), s. 1, there is a 
danger of the minerals being left perma- 
nently unworked, but it is sufficient to estab- 
lish that it is in the national interest that the 
application should be granted. — Re Henry 
Lowson, Ltd., Application op (1930), 144 
L. T. 128 ; 46 T. L. R. 595. 


Part V. — Powers Incidental to Ownership 


335a. -.] — Re Merchants’ Trust & New 

British Iron Co. (1894), 38 Sol. Jo. 263. 

335b. .] — Re Thomas’s Trusts (1896), 40 

Sol. Jo. 98. 

335c. .] — Re Stamford & Warrington Earl 

Trusts (1896), 40 Sol. Jo. 771. 

396a. Power to vary lease.] — The tenant for 

life under a resettlement executed in 1884 
granted two mining leases, in 1924 & 1928, 
respectively, each for the period of 60 years. 


On a summons asking for the determination 
of the question, among others, whether he 
had power, under Settled Land Act, 1925 (c. 
18), 8. 69, or otherwise, to vary the leases by 
substituting in each of them a term of 100 
years in lieu of the term of 60 years ; — 
Held : he bad powder to vai'y by deed the 
terms of the leases, provided that their length 
after variation should not be more than 
100 years from the respective dates of 
execution . — Be Savile Settled Estates, 


part IV. sect. 1. 

0(J). r>20)i. .] - Substantial 

complimioe as nearly as eirtiumstanees 
will r(?asonably ixa-init wit-li the reejuire- 
irienfK of the !VIxniiig’ Aet of Ontario as 
to stakiugr out of miiiJn?? ciainis is 
suflleient. Kvery roasonable inteiid- 
Jiieiit ouK-ht 1,0 be made to upbohl the 
valiMJty of a claim where there has 
1 h*<ui fjefual discovery Sc an honest 
attempt to comply with the directions 
of the Lf*j<islature In Ktn.kinK: Sc desciib- 
inp the location of the discovery . — lie 
Dr i-oNT cV Coi.K, 119311 1 D. L. R. 
320 ; O. L. R. 526.— CAN. 

mmm (p. 620) i. of 

cridenre.] — Bero v. BoseXCE, fl931] 2 
\V. W. H. 469; 3 D. L. K. 611; 

44 B. C. R. 71.-CAN. 

eeee (p. 020) i. Sot 

mialeadinu record of claim .\ — If the 

description of a mining claim as 

recorded is so erroneous as to mislead 
parties locating other claims In the 
vicinity, the error is not cured by a 


I certificate of work done by the first 
j locator on land not Included In such 
description Sc covered by the subse- 
quent claims.— Oolrkn r. Callahan 
(1899), 30 S. C. K. 555.— CAN. 

n (p. G21) i. Power to cancel 

claim.] — lie Cole & Knowles, 11927] 
3 D. L. R. 950 : GO O. L. R. 638.— CAN. 

bb (p. 621) i. Variance between 

located ground dt plan — Position of 
location posts Oituiinp.}— MoCallum v. 
Central Manitoba Minks, Ltd. 
(Man.), [19281 1 D. L. II. 119 ; [1927] 
3 W. W. R. 566.— CAN. 

sd. Claims recorded through fraud 
inadvertence,] — Set aside . — wekusko 
Mines, Ltd. v. May, [1927] 1 W. W. R. 
383 ; 36 Mon. L. R. 351.— CAN. 

te. Adverse claim — Extension of time 
for action on — Minerals Act.] — lie 
“ Good Friday,” etc.. Mineral 
Claims (1890), 4 B. C. R. 496.— CAN. 

sf. Prospecting c£* mining** — Rigid 
to exclude lands from by proclamation .} — 
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R. V. Nolte, [1928] App. D. 377.— 

S. AF. 

PART IV. SECT. 2. SUB-SECT. 2. — 
C. (a). 

th. Partnership as distinguished from 
co-owners .] — Davies v. Schuilu, [1928] 
4 D. L. R. 132; [I928J 3 W. W. R. 
158.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— 
B. (a). 

sk. Covenant for renewal — Whether 
court may sanctiem .] — Where It is 
proposed to grant a mining Icaso 

B iant to the proyislons of Settled 
Act, 1908, & Its amondmontB, 
the ct. has no power to approve of tho 
insertion in such lease of a covenant 
for renewal, oven although it is agreed 
in such covenant that tho rental pay- 
able under tho renewed lease shall bo 
fixed by arbn. — McKinnon v. Glen 
Afton Collieries, Ltd., [19291 N. Z. 
L. R. ,202.— N.Z. 



VoL XXXIV. Mines. Cases 396a-623a. 


SAVim V. Savile, [1931] 2 Ch. 210 ; 100 
L. J. Ch. 274 ; 146 L. T. 17. 

Annotaiion : — Consd. ZVfi Bruce, Brudenell r. Brudoucl), 
11932] 1 Ch. 316. 

417a. Effect of surrender & regrant after com- 
mencement of Settled Land Act, 1925 (c. 18).] 

— deed executed on Mar. 25, 1931, pur- 
ported, under the provisions of Settled Land 
Act, 1925 (c. 18), s. 69, to vary a mining 
lease, the term of which was forty years, 
expiring on Mar. 25, 1947, by extending the 
term of forty years to one of ninety-nine 
years, expiring on Mar. 25, 200(5 : — Held : 

(1) as the 1931 deed merely, varied the lease, 
& did not put an end to it, the provisions of 
Settled Land Act, 1925 (c. 18), s. 47, applied 
to the lease as vaiied, & not to a new lease ; 
but in accordance with the expressed inten- 
tion of the settlement the whole of the rents 
or royalties should go to the tenant for life 
thmughout the whole of the original term ; 

(2) as there was no contrary intention 


expressed in the settlement with reference to 
the extended portion of the term, & as the 
tenant for life was unimpeachable for waste, 
there would be capitalisation of one-fourth 
of the rents from the beginning of the 
extended portion of the term in 1047 ; 

(3) although it might be that, as between all 
persons interested in the settlement on the 
one hand, & the lessees on the other, the 
principle of estoppel would prevent any 
allegation that the deed of 1931 operated 
otherwise than as a surrender of the old 
lease, with the result that a new lease would 
have been deemed to have been created from 
1931, there was no authority for extending 
such principle of estoppel as between the 
tenant for life & remaindermen so as to 
nullify the effect of sect. 69, which expressly 
gives power to vary leases without destroying 
them. — Re Bruce, Brudenell v. Brude- 
nell, [1932] 1 Ch. 316 ; 101 L. .T. Ch. 204 ; 
146 L. T. 363. 


Part VI. — Rights Incidental to Ownership 


540a. Cost of erecting barrier — Although damage 
not yet occurred.] — The owners of a coal mine 
sued the lessees of an adjacent mine for 
damages in consequence of an encroachment 
upon, & removal of coal from, their mine : — 
Held : as part of the damages pltfs. could 
recover the cost of erecting an artificial 
barrier to protect their mine from the risk 
of lire, water, or foul gases coming through 
the encroaching galleries worked b^y defts. ; 


th('y were not bound to wait until that risk 
actually emerged, & an artiiicial barrier was 
necessary, as pltfs. were entitled to work out 
the pillars of coal left by defts. in the en- 
croaching galleries. — Adjai Coal Co. v. 
Panna Lal Ghosh (1930), 57 L. K. Ind. App. 
144, P. C. 

551. Add, Annolatiom ;■ — Refd. I..egh v, Legh 
(1930), 143 L. T. 151 ; Lynn v, Bamber, 
L1930J 2 K. B. 72. 


Part VII. — Contracts. 


576. Add, Ayinoiaiion : — Refd. Arseculeratne v, 
Perera, [1928] A. 0. 173. 

584. Add, Annotation: — As fo (1) Refd. Re Sand- 
well Park Colliery Co., Field v, Sandwell 
Park CoUiery Co., [1929] 1 Ch. 277. 


623. Add, Annotaiion: — Consd. Rc Wait, [1927] 1 
Ch. 606. 

623a. Regulation of prices of coal — By Executive 
Board & Central Sale Committee— Extent of 
powers.] — Held : the Executive Board & the 


PART VI. SECT. 2, SUB-SECT. 6.— 
A. (d). 

552 i. Value of minerals (U pU*s 
moiUh- -Less costs of severance <£; brin{i- 
ing to hank.l — Bautlett v. Nova 
SexiTiA Steel Co. (1900), 1 E. L. 11. 
226.— CAN. 


PART VI. SECT. 2, SUB-SECT. 5.— 
A, (h). 

^ I, Deduct ion of costs of bring- 

ing to banfc.y-\iy an agroemont in 
writing deft, was licensed by a mining 
CO. to prospect, inJno for & soil ore 
from a shaft, the i)iT)perty of the co. 
After the expiry of the licence, ileft. 
oontlnned to mine until restrained by 
interlocutory injunction : — Held : on 
the construction of the document, 
deft, had not an exclusive licence to 
work the mine : he had committed 
trespass. &, on the facts, the damagt^s 
should DO aRsessed according to the 
rule in Martin v. Porter , No. 567. — 
MOONTA PROSPECTINO SYNDICATE, 
Ltd. V. Neill (1929), S. A. S. R. 335.— 
AUS. 

10 . Damage to future working of 
claim.]— H ilditoh v, Yott (1908), 90 
W. L. R. 63.— can. 


PART VII. SECT. 1. 

m i. .] — Lauskn r. Mos^r- 

OOMEKY, 11930] 2 W. W. R. 796 ; 3 
D. L. R. 966 ; 43 B. 0. R. 89.— CAN. 

sp. Agreement to provide funds — In 
consUieration of services on claim — 
Failure to provide funds — Effect .] — 
Tuu.vbull V. Eden (B. C.), 11929] 4 
D. L. R. 261.— CAN. 


sa. Application, of Mineral Act, 
/?. S. H. C.f 1924.]— An agreement 
^vith respect merely to a division of 
the proceeds of a sale of mineral 
claims & to a declaration of trusteeship 
as to such proceeds is not one to wliich 
sect. 19 of Mineral Act, II. S. B. C., 
1924, applies . — lie Sieman (No. 3), 
[1930] 2 W. W. R. 411.— CAN, 


sb. .]— 'All agiH'cmciit with 

respect merely to a division of tlio 
proceeds of a sale of mineral claims & 
to a declaration of tmsteeship as to 
such proceeds is not one to which 
sect. 19 of Mineral Act. R. S. B. C., 
1924 (c. 167), applies. — Haukis v, 
LlNDEHono, [19.31] S. O. R. 235; 1 

D. L. R. 945 ; varying^ [1930] 1 
W. W. K. 411 ; 2 D. L. R. 117 ; 42 
B. C. R. 276 ; revsg. in part, [1929] 4 
D. L. R. 178 ; 41 B. C. R. 262.—CAN, 
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PART VII. SECT. 2, SUB-SECT. 1. 

sq. Sale of land subject to gas lease — 
Where gas treated as chattel.]-— TiUiiiRY 
Town Gas Co. v. Maple City Gil & 
Gab Co., Maple City Oil Gas Co. 
V. Tilbury Tow^v Gab Co. (1916), 
7 O. W. N. 786 ; 9 O. W. N. 301 ; 35 
O. L. II. 180.— CAN. 

PART VII. SECT. 3, SUB-SECT. 1. 

0 i. For sale of option to purchase 

mining claiins .] — Gordon v, Earle 
(Man.) [1927] 3 W. \V. R. 242.— CAN. 

e i. Sale of assets of company — 

Whether mining rights included .] — 
Majestic Mines, Ltd. v. Royal 
Trust Co. (Alta.), [1929] 4 D. L. R. 
568.— CAN. 

sr. Contract to pay for mineral claim 
on sale thereof — Claim allowed to lapse — 
Measure of damages .] — McGee v. 
Claree, [1927] 1 W. W. R. 593 ; 38 
B. C. R. 156.— CAN. 

PART Vn. SECT. 3, SUB-SECT. 5. 

sv. Avplicaticm of Security Frauds 
Prevention Act, 1930, s. 3 (li^).} — 
Devine v. Somerville & Somerville, 
[1931] 3 W. W. 11. 264 ; 44 B. C. R. 
602.— CAN, 



Cases 628a— 887. English and Empibe Digest Supplement. 


Central Sale Committee appointed under the 
Midland (Amalgamated) District (Coal Mines) 
Scheme under the Coal Mines Act, 1930, had 
power to fix minimum prices for bunker coal 
on a f.o.b. basis, but, assuming the trade. 


industry, or other category of the consumer 
to be the same, there could only be one such 
f.o.b. price for the same t:^e of bunker coal 
for every port in Great Britain. — ^A,-G. v. 
Wright (1932), 49 T. L. B. 6. 


Part VIII. — Absolute Dispositions. 


651a. Reservation of mines, minerals, 

mineral substances ** — Whether sand & gravel 
included.] — (1) Primd facie the meaning of 
the word ** minerals both in private deeds 
in statutory provisions will yield to the 
expressed or implied intention of the parties. 

(2) In atriving at the construction of a 
reservation of mines &; minerals in a private 
deed, regaid must be had to cases relating to 
the construction of the words “ mines & 
minerals ” in statutory provisions. 

(3) The two main principles to be gathered 
from the authorities are : that the word 

minerals ” w'hen found in a reservation out 
of a gi’ant of land means substances, ex- 
(jeptional in use, in value & in character, & 
does not mean the ordinary soil of the district 
which, if reserved, would practically swallow 
up the grant, & (4) in deciding whether or 
not in a particular case exceptional sub- 
stances are “ minerals ” t he tme test is what 
the word means in the vernacular of the 
mining world, the commercial world & land- 
owners at tJi<' time of the grant <fe whether 
the particular substance came within that 
meaning. (5) The question wliether a given 


substance is or is not a mineral ** within the 
meaning of the instrument in which it is 
mentioned is a question of fact to be decided 
according to the circimistances of the par- 
ticular case, (fi) For all practical purposes 
‘‘ minerals “ mineral substances ** are 
synonymous terms, & the latter yields to the 
expressed or implied intention of the parties 
as much as the former, & accordingly what is 
said in the authorities as to the meaning of 
the word “ minerals applies with equal 
force te the words mineral substances.** 
(7) A conveyance of land made in 1925 
contained a reservation of “ all mines, 
minerals, & mineral substances ** : — Held : 
t hat the words must be construed according 
to their meaning in tl>e vernacular of the 
mining world, the commercial world & Jand- 
oMTiers at the time of the execution of the 
conveyance, &• that, upon the evidence, the 
words did not include sand or gravel.— 
Waring v, Foden, Waring v. Booth 
Crushed Graved Co.. I.td., [1932] 1 Ch. 
276 ; lOi L. J. Oh. .33 ; 146 L. T. 107 ; 75 
Sol. .To. 852, O. A. 


Part XI. — Leases 


673. Add. Annotation As to (2) Retd. Glenboig 
Union Fireclay Co. v. 1. It. (’omrs. (1922), 12 
Tax Cas, 127. 

678. Add. Annofafion : — Expld. Flexman v. Cor- 
bett, [1930] 1 Ch. 1372. 

799. Add. Citation : — Affg., S. 0. auh nom. Forster 


V. Elvet Colliery Co., [1908] I K. B. 029, 
C. A. 

Add. Annotation : — Apld. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

827. Add. Annotation : — Apld. Simons v. Associ- 
ated Furnishers, Ltd. (1930), 47 T. L. K. 1 18. 


PART VIII. SECT. 1, SUB-SECT. 1, 

624 iii. .1 — Majestic Min’es, 

Ltd. V. Royal Trust CJo., Ltd. 
(No. 2). ria:iO] 2 W. W. R. 488; 3 
D, L. H. 10 10. -CAN. 

PART VIII. SECT. 1, SUB-SECT. 2. 

650 iii, .1 — Stuart r. Calgary 

& Edmonton Ky. Co. (AJta.), 1192»1 
1 D. L. H. 24 ; [1927] 3 W. W. R. 678 ; 
varying* [1927J 2 D. L. K. 271 ; 11027] 
1 W. W. R. 039.— CAN. 

PART X. 

a J. For rntblease of petroleum 

rights- -OhligaiionH of parties under 
agreement. \ — Ohlson v. Wkiss (Alta.), 
(1927] 3 D.L. R. 24; [1927] 2 W. W. K. 
25.— CAN. 

PART XI. SECT. 3, SUB-SECT. 1. 

st. Chattels appurteTUint to lease — 
What on, ]- "Pltf. obtained an option 
on several ininingr leases. The ground 
had previoiiKly t>een worked by one H., 
who constructed a water system for 
washing the gravel, but after operating 
for a tlnio abandonjwl the property, 
leaving eert.aln chattels used in con- 
nection with the water system on the 
ground. Upon jdtf. co. commencing 
operatiouB It purchased the chattels 
from H.’s estate 8c, used them until 


it in turn abandoned the properties. 
The owners took possesbion & refused 
to give up the chattels, claiming that 
the water licences authorising pltf. to 
use water weie together with all works 
oonstnjcted appurtenant to the lease, 
& could not bo separated from the 
rjpopei’ty : — Helft : defts had not 

satisfied the burden of proof which 
was upon them to show that these 
chattels were in fac^t to bo regarded as 
part of the works which are appur- 
tenant to the leases. They were in 
fact parts of the mining machinery & 
appliances for recMJverlng the gold, not 
of the water system, & were quite 
separate & dlstincst from those works, 
not at.tachod in any way to them or 
to the soil. — Ennis Gold Mining Co. 
r. Henderson (1927), 39 B. C. R. 76.— 
CAN. 


8v. Lease of right to vrin oil — ZWa- 
eemery of natural gas — Rights of parties.] 
— Applt., the owner of oil sites 
grantee from Govt, of the right to win 
oil therefrom, leased the sites & the 
nght to win oil for twenty -fire years 
to resps., who agreed to pay royalties 
on oU won by them. In sinking weUs, 
w'hich did not produce oil in commercial 
quantities, resps. fimnd natural gas. 
They tapped the gas by pipes & for 
six years used it for their own purposes ; 
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— Held : applt. was not entitled to 
compensation for the gas so taken since 
(«) that right was not included In the 
right to royalties upon the oil won ; 
& (6) the lease on Its true const motion 
was not merely a lease for the puriiose 
of winning oil, &- apjilt. having no 
property in the gas, resps. were 
entitled to reduce into possession & 
use it, piovided they did .so without 
inlury to the leased property.— U Po 
Naing V. Burma Oil Co., Ltd. (1929), 
L. R. 56 Ind. App. 140.— IND. 

PART XL SECT. 6, SUB-SECT. 2. 

d I. Fine in lieu of forfeilure.h-A 
warden of mines having recommended 
the forfeiture of a mineral lease on 
account of default, without reasonable 
cause, in compliance with the covenant 
with legard to the expenditure of 
money, the Mining Board imposed a 
fine of £200 In lieu of forfeiture. — 
Hill v. The Tasmanian Metals 
P: xTRAtrrioN Co., Ltd. (1025), Tas. 
L. U. 38.— AUS. 


D. 


PART XL SECT. 7. 

t L .] — Re McGregor, [19271 2 

. L. R. 588 ; 59 N. S. R. 231.— CAN. 


tm. By impoBsiJbUUv of performance — 
What amounts to .] — Birth e. Hal 
LORAN (1926) 38 C. L. H. 261.— AUS. 
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Part XII. Licences. 

869* Add, Annotation: — As to (3) Refd. Grant v. Edmondson, [i03lj 1 Oh. 1. 


Part XIII. — Easements and Rights affecting Mines. 


918, Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v, Pitt (1932), 96 J. P. 159. 

1054. Add, Annotation : — Retd. Bartlett v, Totten- 
ham, [1932] 1 Ch. 114. 

1065. Add, Annotation : — Refd. Bartlett v, Totten- 
ham, [1932] 1 Ch. 114. 

1067. Add, Annotation : — Refd. Pontardawe Rural 
Council V. Moore-Gwyn, [1929] 1 Ch. 666. 

1071. Add. Annotations: — As to (2) Consd. St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. As to (3) Refd. Bartlett v. 
Tottenham, [1932] 1 Vli. Ill ; Wilkins v. 
Leighton, [1932] W. N. 68. 


1077. Add. Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

1086. Add, Annotation : — Refd. Bai l h*t1 v. 'rotten- 
ham. [1932] 1 Oh. 114. 

1089. Add, Annotations : — Distd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Riiral District Council 
V, Moore-Gwyn, [1929] 1 CJh. 656, Distd. 
Pardon v, Harcouit-Rivington (1932), 48 
T. L. R. 215 ; Wilkins v, Leighton, (1932) 
76 Sol. Jo. 232. Apld. A.-G. v, Corke (1932), 
48 T. L. R. 650. Refd. Glanville v, Sutton 
(1927), 44 T. L. R. 98 ; G. W. Ry. v, S.S. 
Mostyn, [1928] A. C. 67 ; Bartleii- v, Totten- 
ham, [1932] 1 Ch. 1 14. 


Part XIV. — Statutory 

1104. Add, Annotation: — As to (2) Refd. Catton 
v. AshweU & Nesbit, [1928] Ch. 484. 

1106a. Wages agreement — Decision of chairman of 
conciliation board — Whether award,] — By a 
Conciliation Board agreement provision was 
made for tlie payment of a subsistence allow- 
ance to low-paid colliery workers in South 
Wales, &, the parties having failed to agree 
as to the amount A conditions of payment, 
the matter came before the independent 
chairman of the board, & he gave a decision. 
The parties failed to agree as to the inter- 
pretation of the decision, & representative 
workmen then brought an action against 
representative employers for declarations, 

(а) that on the true construction of the 
decision the subsistence allowance ought to 
be calculated for each shift separately, &: 

(б) as to the method of reckoning overtime 
for the purpose of calculating subsistence 
allowance. The judge in chambers, on the 
grounds that the wages agreement incor- 
porating the conciliation ^reement amo\mted 
to a submission to arbitration, & that tlie 


Regulation of Mines. 

chairman’s decisions were awards, made an 
order that the action be adjourned & that the 
awards be remitted to the chairman to deal 
with the two questions raised by the plead- 
ings. The Ct. of Appeal set aside the order 
of the judge granted the declarations 
claimed : — Held : tlie chairman had decided 
both questions in favour of pltfs. & they were 
entitled to the declarations claimed — Cardiff 
Collieries, Ltd. v, Meredith (1929), 45 
T. L. R. 321, n. L. ; affg, S. C. sub noni, 
Charles v, Cardiff Collieries, Ltd. (1928), 
44 T. L. R. 448, C. A. 

1117a. • Validity — Failure to give notice to 

all persons entitled to appoint.]^ - (1) A check- 
weigher in a mine appointed by a majority, 
ascertained by ballot, of the persons employed 
in the mine, & paid according to the mineral 
got/ien, & acting as such check weigher, is 
entitled to payment of a proportionate part 
of his wages from all pei-sons so employed 
paid, & it is no defence to such claim 
against any one of these persons that another 
check weigher h^is been ajipointcd, during 


PART XII. SECT. 1. SUB-SECT. 2. 

j i, Aamionnieni.} — SnAW v. 

Robinson (1910), 8 E. L. R. 557. — 

CAN. 

PART XII. SECT. 2, SUB-SECT. 3. 

ta. Licence to bore for oil — Royaltiee 
payable under — Whether rccoverame .] — 
Vltf. HOiight to recover from defts. 
under a certain deed ^antins: oU- 
boring risrhU a sum reserved by the 
deed by way of rental In the following 
terms ; “ Provided fmther tliat if after 
the expiration of the said first 5 years 
as aforesaid the co., the prodocossor in 
title of present dofts., shall commence 
& regularly & punctually continue to 
pay to the grantors, the prodecossors 
in title of pltf., for & in respect of the 
said lands mentioned in the said 
schedule by equal monthly payments 
at the rate of . . . then this CTant or 
licence shall remain in full force & 
etTc<5t. ” : — Held: the deed amounted 


merely to a qualified grant of the riglitt' 
conferred, depending for its continuance 
on defts. regularly paying the rentals 
or i*oyaItle8 therein specified, A: 
Implied no covenant by defts. to ki ep 
up such payments, which w ere accord - 
ingly not recoverable. — Blootvtfiicid 
V. Lysnar, [1928] N. Z. L. II. 285.— 
N.Z. 

PART XIII. SECT. 1, SUB-SECT. 2. -A. 

sb. liioht of tennnt against landlord — 
Landlord proprietor of underground 
u’orkivgs ca^mng subsidence.] — In an 
action of damages for pei-sonal injuries 
brought by a woman against a colliery 
CO., the pursutT avened tliat, while 
residing in a house belonging to 
defenders of which her son was t/cnant, 
she was Injmvsd by the fall of a celling, 
due to the fact that, unknown to the 
Tiursuer & the other residents in the 
house, defenders were working their 
coal seams beneath t.he house. She 
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further averred that it was the duty of 
defenders, in working these seams, to 
avoid any operation which might, 
render the bouse unsafe for any of its 
occupants, Sc that, in breach of this 
duty, they had proceeded with their 
operations, altboxigh aware that she 
was living in the house &. that it^i 
stability w'as being imperilled : — Held : 
altbougli defenders w’cre under no 
(►bligatiiins to pursuer guu laiidhirds t)f 
the house, her avoriiK iits set, f«>rth a 
relevant ca.se of negligence to vizards 
her on their part gaa proprietors of 
the undejgi'onnd workings, which, if 
established, would entitle her to 
damages. ’ >rOoRMrr?iv r. Fife Goal 
Co., [19:n] 8. O. 10. - SCOT. 

PART XIV. SECT. 1, SUB-SECT. 2.— B. 

r i. Deduction for indebtedness on 

account of purchased goods — Invalid .] — 
R. V, Doahnion Goal Co. (1907), 41 
N. S. R. 137.— CAN. 
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the material period, by ballot, but not by a 
majority as aforesaid, to act as checkweigher 
on his behalf. 

(2) A notice convening a meeting to 
appoint a checkweigher addressed to a part 
of those entitled to appoint is bad, & the 
appointment of a person chosen by the 
subsequent meeting is invalid. — B ell v. 
Bennett, [1928] 2 K. B. 206 ; 97 L. J. K. B. 
713; 139L.T. 70; 92 J. P. 106 ; 44 T. L. R. 
424 ; 72 Sol. Jo. 284 ; 26 L. G. R. 249, D. C. 

1120a. Who entitled to recover — Co-exlstence of 
majority & minority checkwelghers.] — Bell 
V. Bennett, No. 1117a, ante, 

1128. Add. Annotation : — Refd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P, 197. 

1124. Add. Annotation : — Gonsd. Hampton v. West 
Cannock Colliery Co. (1932), 90 J. P. 197. 

1126. Add. Annotatioyi : — Refd. Hampton v. West 
Cannock Colliery C-o. (1932), 96 J. P. 197. 

1126a. Act need not be unlawful.}— A 

checkweigher at a certain pit was also 
secretary of the local branch of the miners’ 
union of which the men employed at that pit 
were members. It had been the custom of 
the district to work a short shift on a 
Satui'day. The colliery gave notice that a 
full shift would in future be worked at that 
pit on a Saturday instead of a short shift. 
'Jhe checkweigher tried to persuade the 
managers of the colliery to work only a short 
shift on Saturdays. On the Friday he 
chalked on the pavements in the neighbour- 
hood of the colliery words to the effect that 
the workmen at that pit had decided at a 
mass meeting not to work on Saturday imless 
a short shift should be worked. On Saturday 
a number of miners assembled at the pit in 
their pit clothes with their water bottles filled 


& day’s food. After the checkweigher had 
been told by the manager that the mine 
would work a full shift instead of a short shift, 
he went to the men & said : “ It’s a full shift. 
Come on, lads,” & walked away, & the men 
did the same & did not work that day ; — 
Held : there was evidence xipon which the 
justices were entitled to come to the con- 
clusion that the checkweigher had interfered 
with the management of the mine contrary 
to Coal Mines Regulation Act, 1887 (c. 58), 
s. 13, & to make an order removing him from 
his office of checkweigher. 

Per Avory, j. It was sufficient that the 
act of the checkweigher did in fact interfere 
with the management of the mine. It was 
not necessary that the act should be xmlawful 
either as being in breach of some statute or 
unlawful according to the common law. — 
Hampton v. West Cannock Colliery Co., 
Ltd., [1932] 2 K. B. 293 ; 101 L. J. K. B. 
366 ; 147 L. T. 76 ; 90 J. 1*. 197 ; 48 T. L. R. 
387 ; 30 L. G. R. 257. 

1132. Add. Annotation Consd. Pockne^y v. 
Atkinson, [1930] 1 K. B. 197. 

1133. Add. Annotation : — Generally, Refd. Pockney 
V. Atkinson (1929), 45 T. L. R. 639. 

1188. Add. Annotation : — Refd. Edwards v. Gwa- 
xincaegurwen Colliery Co., James v. Same, 
Jenkins r. Same (1926), 90 L. J. K. B. 337. 

1190. Add. Annotation: — As to (1) Refd. R. v. 
Minister of Health, Ex p. Yafte, [1930] 2 
K. B. 98. 

1192. For .”] -read “Prohibiting 

order by Secretary of State -Application of 
order,”! 

1199. Add. Annotation -Consd. Hampton v. West 
i!annock Colliery Co. (1932), 90 J. P. 197. 


Part XV. — Quarries. 

1228. Add, Annotation : — Refd. Coleshill v. Manchester Corpn., [1928] 1 K. B. 770. 


PART XIV. SECT. 1. SUB-SECT. 9.— A. 

sp. Siaintnry defence — Nature o/.] — 
Observations on the nature of the 
statutory defence competent to mlnc- 
owners under Coal Mines Act, 1911 
(c. 60), 8 . 102 (8). — Park r. Wimoxa 
& CrruK COAL Co., Haooerty v . 
WiiaoNS & CrLDE Coal Co., [l92Sj 
S. C. 121. -SCOT. 

PART XIV. SECT. 1, SUB-SECT. 9.— 
B. (d). 

tq. Coal Mines Act, 1911, s. 55- — 
Meaning of dangerous machinery .} — 
Held : the question whether a part of 
the machinery in a mine was danger- 
ous ” within Coal Mines Act, 1911, was 
always one of degree, & sect. ,55 did 
not apply to machinery which, in 
normal conditions & circumstances, was 


not a source of danger, & which became 
dangerous only in the extra ordlnaiy & 
exceptional circumstances of a general 
breakdown. — T odrick v, Halltday, 
[1928] S. C. (J.) 01 .—SCOT. 

PART XIV. SECT. 1. SUB-SECT. 9. — 
B. (j). 

St. lJuiy to inspect every pari of 
mine- in which work is carried on .] — 
Held : a disused cut through was part 
of a mine. In respect of which Inspection 
was necessary. — Exp. Dkllaoa (1927), 
27 S. R. N. 8. W. 64 ; 44 N. S. \V. VV. N. 
39.— AUS. 

PART XIV. SECT. 1. SUB-SECT. 10. 

sw. Penal Acf—Wh-ere no penalty 
imposed — Construction. ] —II cld : a con - 
travention of the amendment to sect. 4 


of Coal Mines Regulations Act, pro- 
Idbiting the employment of (.'hlnamen, 
was not made an offence undtir the Act 
for which any jicnalty is imposed, ik. 
the penal Act should not be extended 
beyond the reasonable constmetion 
which the words used would bear. — 
K. V. Lrri'LE (1898), 6 H. C. R. 78; 
1 M. M. Cas. 220.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 4. 

f i. Mining Act of Ontario. 

U. S. O.. 1914 (c. 32), 8. 164.]— Doylk 

V. Foley-O’Brikn, Ltd. (191.5), 7 
O. W. N. 780 ; 8 O. W. N. 362 ; 34 
O. L. K. 42.- -CAN. 

f ii. .] — Hum. V. Senkca 

Sui’ERiou Silver Minb», Ltd. (1916), 
8 0. W. N. 301 : 33 O. L. R. 557 ; 24 
D. L. R. 254.— CAN. 
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MISREPRESENTATION AND FRAUD. 
Part I. — Representations Generally. 

1 . 

11 . 

12 . 


Add, Annoiutions : — As to (1) <£? (2) Consd. 
SuUivan v. Constable (1922), 48 T. L. li. 
207. As to (8) Refd. Hall v. Brooklands 
Aiilo-Kacing Club (1982), 48 T. L. 11. 646. 

Add, Annotation: — As to (1) Refd. Do 
Tchihatchef v, Salemi Coupling, Lid., [19.821 
1 Ch. 380. 

Add. Annotation : — Refd. Be Wait, [1927] 


1 Ch. 606. 

16. A dd. Annotation : — Generally. Refd. R. v. 

Kylsant (Ix>r<i), [1932] 1 K. H. 442. 

24. Add. Annotation : — As to (1 ) Refd. Public 
Trustee v. Lancaster Duchy, [1927] 1 K. R. 
516. 

52. Add. Annotation : — Refd. Blay v. Pollard 
Morris, [1930] 1 K. B. 628. 


Part II. —How Representations may be Made. 

79. Add. Annotations : — Refd. .Taineson v. Kin- Miller v. Cannon Ilill Estates, Ltd., [1931] 2 

niell Ray Land Co. (1931), 47 T. L. R. 410 ; K. B. 113. 


Part ill. — What Constitutes Misrepresentation 


113. Add. Annotaiions : — Apld. Hands v. Simpson 
J^^awcett (1928), 41 T. L. R. 296. Refd. Bell 
V. T.(‘vor Bros., Ltd. (1931), 140 L. T. 258. 

118. Add, Annotation : — Refd. Lever Bros., Ltd. 
r. Bell (1930), 47 T. L. R. 47. 

119. Add, Annotations : — As to (2) Refd. Collins v. 
Associated Greyhounds Racecoui'ses (1929), 
141 L. T. 529. Gn}eralIy.'BeM, R. Kvlsant 
(Lord), [1932] 1 K. B. 442. 

138a. ,} — Tliii li. C/O., who held more than 

9f) per cent, of the share capital of the N. 
CV)., a.gre(‘d with on<^ B. that he should be in 
tlie service of tlie L. Co. foi- a term of yeai*s, 
during which b(i should act as chaijinaii of 
the board of directors of iht^ N. Co. at a 
salary of £8,000 a > ear. They made a. similar 
agreement with one S. that he should be 
vice-chairman of the board at a salary of 
£6,000 a year. While acting as ehairman 
vico-e,hairnian respeedivedy, B. & 8. entered 
on theij* own account into secret speculations 
in coc(»a, a eonimodity in which the Js. Co. 
dealt, of such a character as, on linding of 
the jury in answer to a specific question. 


would have justified the L. Co. in terminating 
their a^cements of service & the N. Co. in 
dismissing them from Hieir offices of chair- 
man & vice-chairman. Subsequently the N. 
Co. became amalgamated with another co., 
& it became necessary to cancel the appoint- 
ments of B. &: S. as chairman & vice-chairman. 
Being unaware of the aforesaid breaches of 
duty by B. & 8,, the 1j. Co. agreed io pay 
to B. £30,000 ^ to 8. £20,000 as compensa- 
tion for ti^rminating their services ; B. & 8, 
agreed to accept these sums, & they were duly 
paid. The jury, in aixswcr to a further 
specific question, found that the L. Co. if 
they had been awa-rc of the bi'eaehes of duty 
by B. & 8. w^ould have terminated their 
a^'cements, & B. & 8. would have been 
dismissed from their officjcs without any 
compensation. The action in which the jury 
so found was brought in the firef- instance by 
the L. Co. alone, the N. Co. being joined in 
the course of the proceedings as co-pltfs. 
against B. 8., claiming rescission of 
compensation agreements Ac repayuneni of t he 
sums paid thereunder on the ground of 


PART I. SECT. 2. SUB-SECT. 3. 

19 1. Distw^uUhed from represenla- 
Hon.] — A collatural promise to do some 
act, thougli it may effectively induce 
the promisee to enter into a contract, 
is not, properly speaking, a repre- 
sentalion at all.— Lala Hira Lal v. 
Munshi Jaoatpatt Sahai (1928), 
I. L. li, 8 Pat. 2.— IND. 

PART I. SECT. 4. 

32 li. .}~Sinco the law is 

presnmod to bo otiually within the 
knowledge of both parties to a contract, 
a mi»roi>rosontatiou of law does not 
render a contract voidable by the party 
misled thereby, unless there are special 
circumstances. — Hulk v. Pals, 11928] 
.3 D. L. R.21);) ; [1928] 2 W'.W.R. 123; 
22 Sask. L. IL 514.— CAN. 

32 ill. — .1 — A false repre- 
sentation as to a point of law will not 
support an action for damages.— 
Kavanbjr r. Bowhey, [1928] 4 D. b. R. 
907 ; [1928J 3 W. W, H. 207.- CAN. 


PART I. SECT. 6. 

53 i. EfferA — Contents misdescribed — 
To one vnuble to read.]— J. IX. W'atkins 
Co. r. Minke, [1928] 3 D. b. H. 557 ; 
[192SJ S. C. R. 414.— CAN. 

63 ii. Printed contract — Where 

m isteading . ] — I ntern ational Trans- 
portation Assocn. Inoouporated V. 
CAPrrAL Storage Co., [19281 4 

I), b. R. 480.— CAN. 

PART 1. SECT. 7. 

g i, .1 — Lamb v . Walters, 

[1926] App. D. 358.— S. AF. 

g ii. .] — An honest expression 

of value, even if erroneous, is not a 
miHrepresentation of fact ; but a state- 
ment of value which is known to the 
representor not to bo the true value 
cannot be doomed the expression of an 
bouest opinion. — Rerge v. Grew’, 
[19281 1 D. L. li, 36! ; 23 Alta. L. ll. 
281 ; [19271 3 W. W. R. 811.— CAN. 


PART in. SECT. 2, SUB-SECT. 2.— 
A. (a). 

123 i. Whether amounting to misrepre- 
sentation .] — Whore although repre- 
sentations, inducing the making of a 
contract, are true so for as they go, 
they do not cover the w’holo truth, 
the non-disclosure, whether fraudulent 
or innocent, may, according to cir- 
cumstances, so relate to the ossencA) 
of the contract as to entitle the repre- 
sentee to rescission. — Canadian Farm 
Implement Co.. Lid. v. Alberta 
Foundry & Machine Co., Ltd. (Alta.), 
11927] 2 D. L. R. 871 ; [1927] 1 

W. W. R. 1026.— CAN. 


123 ii. .1 — Fright v. SottEOK 

(1863), 10 Gr. 254. -CAN. 


PART HI. SECT. 2, SUB-SECT. 2.— 
A. (b). 

iji i. Fiduciary reloiionstiip.]- - 

PiCKFORD V. Thompson (1902), 40 
N. S. R. r)32.'-‘CAN. 
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fraudulent misrepreseutat ion, & alt>ernatively, 
as the House construed the x>oint« of claim, 
on the ground of unilateral mistake induced 
by fi'aud, but not on any groimd of mutual 
mistake innocently made by the defts. so far as 
they were concerned. There was a specific 
altei’iiative claim that the agreements of 
settlement & the payments imder them were 
made under a mistake of fact. The jury 
negatived the charges of fraud, & ft)und that 
at the time of negotiating the compensation 


agreeipents B. & 8. had not in mind their 
breaches of duty : — Held : the action failed 
as to unilateral mistake, on the ground that 
defts. under their contracts of service with 
the L. Co. owed no duty to them to disclose 
the impugned transactions. — Bell v. Lever 
Bros., Ittd.. L1932] A. C. 161 ; 101 L. J. 
K. B. 129 ; 146 L. T. 268 ; 48 T. L. B. 133 ; 
76 Sol. Jo. 50 ; 37 Com. Cas, 98, H. L. ; reveg, 
S. C. 8uh nom. Lever Bros., IjTd. Bell, 
K. B. 657, 0. A. 


Part IV. — Fraudulent and Innocent Misrepresentation 


185, Add, Annotatioyis : — As to {1) Refd. Clark v, 
Urquhart, Stracey v, Urquhart, [1930] A. C. 
28. As to (2) Refd. Greer v* Downs Supply 
Co., [1927] 2K. B.28. 

187. Add, Amiotatloyi : — Generally, Refd, McAlister 
(or Donoghiie) v. Stevenson (1932), 101 L. J. 


P. C. 119. 

219. Add, Annotation : — Refd. Torbay Hotel v, 
Jenkins, [1927] 2 Ch. 225. 

325. Add, Annotation : — Refd. Trading Co. L. & 
J. Hoff V, De Rougemont (1928), 84 Com. 
Cas. 291. 


Part V. — Inducement, Materiality, and Alteration of 

Position. 


396. Add, Annotation : — As to (2) Apld. Clark v, 
Urquhart, Stracey v, Urquhart (1929), 141 
L. T. 041. 

432, Add, A,nnoinUon : — Refd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 

434a. .] — Hutchinson v, Morley (1839), 2 

Am. 2 ; 7 Scott, 341 ; 3 Jur. 288. 

439, Add, Annotation : — Refd. Lake v, Simmons, 
[1927] A. 0. 487. 

445a. .] — Pltf. desired to be present 

at the first performance of a play at a theatre. 
He knew that, in consequence of his having 
made certain serious & unfounded charges 
against some members of the theatre staff, 


an application for a ticket in his own name 
would be refused. He therefore obtained a 
ticket through the agency of a friend, who 
bought the ticket at the theatre without dis- 
closing that it was for pltf. By order of 
deft., the managing director of the theatre, 
pltf. was refused admission to the theatre 
on the night in question. Pltf. claimed 
damages from deft, for maliciously procuring 
the proprietors of the theatre to break a 
contract for the admission of pltf. t-o the 
theatre, alleged to have been made by them 
with pltf. by the sale of the ticket : — Held : 
the non-disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 


PART IV. SECT. 1, SUB-SECT. 2,— 
B, (a). 


178 ii. .] — ^Maofa BLANK V, 

Davis (Sask.) (1911), 18 W. L. H. 498 

—CAN. 


sd. Pleading,] — Where a declara- 

tion alleged that reprcBentations were 
made by deft, falsely & fraudulently, 
to induce pltf. to act upon them, but 
did not contain any allegation that 
deft, knew the representations so made 
by him to be false : — Held : the declara- 
tion was sufficient. — M oKay v, Camp- 
HEix (1871), 8 N. S. H. (2 G. & O.) 
475.— CAN. 

80. .] — Tho declaration 

alleged that deft, before the committing 
of the grievance, etc., wa.s a carrier & 
express agent ; that pltf. delivered to 
one W. a sum of money to be handed 
to doft., to be caiTl^d & delivered tc S., 
& that deft, falsdly & fraudulently 
represented to pltf. that W. had 
delivered said money to him, whereby 
pltf. wan salisfled of the fact, wbert*a8 
in truth it hod not been so delivered, 
hut appropriated by W. to his own use ; 
& by reaHon of such false & fraudulent 
rcprfwuilation W. obtained time to & 
did abscond, & pltf. lost said money, 
wliloh he would otherwise have re- 
covered from W. :~- Ueld: it was un- 
necessary to allege that deft, knew the 
representations to bo false, the words 


falsely & fraudulently being equivalent 
to knowingly. — Y oung v, Vickers 
(1872), 32 U. C. R. 385.— can. 

PART rV. SECT. 1, SUB-SECT. 8.— A. 

300 iii. .] — ELLiorr t?. 

Dalgety & Co., Ltd., [1929] Argus 
L. K. 201 ; [1929] S. R. (Q). 253.— 

AUS. 

PART IV. SECT. 1, SUB-SECT. 8.— C. 

^ 1 , Gemversaivm with third 

party.] — Fitzpatrick ti. Michel (1928), 
28 S. R. N. 8. W. 285 ; 45 N. 8. W. 
W. N, 69.— AUS. 

PART V. SECT. 1, SUB-SECT. 1. 

337 y. — Canadian Bank of 

Commerce v, Distric’t Rkoibtrar of 
Winnipeg, 11929] 4 D. L. R. 318 ; 2 
W. W. R. 467 ; 38 Man. L. R. 275 ; 
affg., 11928] 3 W. W. R. 630.— CAN. 

337 vi. .] — Since in an action 

for deceit pltf. cannot succeed without 
proof of deft.'s fraudulent intent, doft.’s 
state of mind is of the essence of the 
case ; & the inference as to what his 
slate of mind was Is one which the jury 
must make for itself from the facts 
given In evidence. — M cLeod v. 
Hughes, [1930] 1 W. W. R. 835 ; 2 
D. L. R. 937 24 Alta. L. B. 427.— 

CAN. 

337 vil. -. | A claim for dainiigoH 


fur inisrcprcsenLitJon inducing the 
niokJng of a contract cannot be sus- 
tained in the absence of pi*oof of a 
fraudulent iutont. VViiiTNifiy ??. Ma(’- 
Lkan. [19321 1 W\ W. n. 417.— CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 

C. (c). 

428 i. Admission thxii indveenient not 
relied on.] — S. purchased certain farm- 
ing land from the C. Co, S. brought 
an action against the oo. ^ H. its 
managing director jointly, claiming 
damages incurred by him as a result 
of being Induced to purchase the land 
by reason of the fraudulent representa- 
tions made to him by the co. &, H. 
The jury returned a verdict in favour 
of S. In cross-examination 8, ad- 
mitted that he had had experience as 
a dairy farmer in other parts of the 
State, Sc that he went over the land in 
question before purchasing it Sc bad 
used his own judgment in what he 
saw : — Held : the jury were not bound 
to interpret the admission made by 
S. as being that he had relied ex- 
clusively on Ills own judgment, but 
might accept it as moaning that he 
applied his own judgment to the facts 
presented to him by his own observa- 
tions Sc by the information be derived 
from defts. — 8 agar v. Closer Settle - 
3VIKNT, Ltd. a929), 29 S. R. N. 8, W, 
i09 ; 46 N. 8, W. W. N. 79.— AUS. 



VoL XXXV. — ^KiscBiMesentation and Frand. daces 445a— 509. 


ticket from constituting a contract as alleged, 
the identity of pltf. oeing in the circum- 
stances a material element in the formation 
of the contract, & the action failed. — Said 
v. Butt, [1920] 3 K. B. 497 ; 90 I.. J. K. B. 
239 ; 124 L. T. 418 ; 36 T. L. B. 702. 

Annotadona: — Ck)ii8d. Dystor v, RaudaU. [1926] Oh. 932. 

Apld. Soammell v. Hurley, [1929] 1 K. B. 419. Befd. 


A.-G. V. Walkergate Press. Ltd., Same t?. Bloomfield, 
Same v. Carlton (1930), 142 L. T. 408. 

464. Add, Annotation : — ^Retd. South London 
Greyhound Racecourses, Ltd. v. Wake, [1931] 
1 Ch. 196. 

456. Add, Annotation : — Refd. James v, British 
General Insce., [1927] 2 K. B. 311. 


Part VI. — Who are deemed Parties to the Representation. 

464. Add, Annotatimis : — Gonsd. McAlister (or 119; Refd. Konskier v, Goodman, [1928] 1 

Donoghue) v, Stevenson (1932), 101 L. J. P. C. K. B. 421. 


Part VII.~Remedies for Misrepresentation. 


Sub-sect. 3. — Injunction (Vol. XXXV.,p. 62). 
Ft)r “ Passing off action .] — See Trade & 
Trade Unions ” read “ Passing off action.] — 
See Trade Marks, Vol. XLIII., pp. 264 
et eeg,'" 

474. Add, Annotations : — Consd. Bott/oiiiley 

Bannisku*, [1932] 1 K. B. 4.58 ; McAlist-er (or 
Donoghue) v, Stevenson (1982). 101 J, 
P. 0. 119. 


486. Add, Annotation : — Consd. Sullivan v. Con- 
stable (19.32), 48 T. L. R. 267. 

493 . Add: Annotation : — Refd. Bell r. Lever Bros., 
IM. (19.31), 146 L. T. 2.58. 

509 . Add, Annotations : — Refd. Houghton v, Not- 
hard, T^)we & Wills (1927), 44 T. L. R. 76 ; 
Ariff V, Rai Jadunath Majumdar Bahadur 
(1931), 47 T. L. R. 238. 


PART V. SECT. 8. 

sf. lieprescniatinn relating to restric- 
tive covenant ,] — Where a person en- 
titled to the benefit of a restrictive 
covenant has made a positive repre- 
sentation to another poreon, that the 
covenant will not be enfort'od as 
a^rainst him, & has thertiby Induced 
the other person to alter his position 
for the worse, ho that it would be 
unjust to ask a ot. of equity to compel 
the performance of the covenant by 
injunction, tlie n'preseritation raises an 
equity which debars a clabn for equit- 
able relief in respect of the covenant. — 
OlUSATBU SYDNEV DEVELOPMENT 

Assocn., Ltd. r. Riveti’ (1929), 29 
S. R. N. S. W. 356 ; 46 N. S. W. W. N. 
99.~AUS. 


PART VII. SECT. 1. 

468 i. Damaota iS; rescission aUema- 
tive-' Except as to damages due to 
partied execution of contract. ] — A party 
to a contract entitled to have it 
declared rescinded on the ground of 
fraudulent misrepresentations may. In 
addition to rescission, obtain Judgment 
for damages for any loss incurred by 
him owing to his partial execution of 
it. The rule that a party who has been 
led into a contract by fraud cannot 
both repudiate the contract & recover 
damages contemplates those damages 
which are riven for broach of oontract 
& which, therefore, are incompatible 
with repudiation. — Hill v, Stephen 
Motor & Aero Co., Ltd., [1929] 3 
D. L. R. 676 ; 2 W. W. R. 97 ; 23 
S. L. R. 662 ; revsg,, [1929] 2 D. L. R. 
566.— CAN, 

468 il. .] — ^Morgan v. Hudson 

Bat Mining & Smelting Oo., [1930] 
2 D. L. R. 687.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 2.— A. 

631 iv. .] — Irving v, 

Mkrtgold (1847), 5 U. C. R. 272.— 

CAN. 


531 V, .] — Adair w. Tilton, 

1192814 D. L. R.183,- (1928] 3 W. W. R. 
92.- CAN. 


PART VIII. SECT. 1. SUB-SECT. 2.— B. 

543 i. General rule — Proof of damage 
nxeessarvA — In order to establish a 
cause of action for deceit pltf . must not 
only allege but also prove that he 
suffered actual damage In consequence 
of deft. *8 false representation. — Cal- 
GAKY Herald, Ltd. v. Barnes Corpn., 
[1929] 1 D. L. 11. 992 ; 1 W. W. R. 
428 ; 24 Alta. L. K. 120 ; revsg., [1929] 
1 D. L. R. 114 ; [1928] 3 W. W. R. 
643.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 2.— C. 

549 v. .1 — In an action of deceit : 

— Held : tlie co. who.se bonds pltf. had 
been induced by deft, applt. to buy 
was not, as ropresent-ed by applt., “ an 
established Industry making money,” 
& since applt. knew it was not & pltf. 
was Induced by said ropresentatiou 
into making the purchase, he was 
entitled to damages. — Feroubon v. 
Northwest Brick & Sui*plt Co., 
Ltd., [1931] 1 W. W. R. 543 ; [1931] 
2 D. L. K. 275 ; 26 Alta. L. K. 198.— 
CAN. 


PART VIII. SECT. 1. SUB-SECT. 5.— A. 

sa. Misrepresentation as to number 
of sheep — Date of ascertaining number 
for assessment of ckimagea ,] — On a 
claim for damages for fraudulent mis- 
representation, it was found that in 
order to induce pltf. to enter into an 
agreement on Aug. 16, 1928, deft, 
frauduiently represented that. In bis 
opinion, there were 7,000 ewes of the 
value of 268. each depasturing on a 
certain property. A muster made on 
8ept. 18, 1928, shoved that there were 
4,060 ewes then on the property : — 
Held: in assessing the amount of 
damages, Aug. 15 & not Sept. 18 was 


the date on which the number & value 
of the owes should be ascertained.— 
Oeraghty V, Ridge, [1929] S. R. (Q.) 
206.~*AUS. 


PART VIII. SECT. 1, SUB-SECT. 6. -B. 

872 I. Damage mast be natural result 
of representation. ] — Q oaSE - Mtlt.erd , 
Ltd. V. Devine, [1928] 2 I). L. K. 8()9 
[1928] S. O, R. 101.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.— C. 

688 lii, .] — Blois V. City op 

Halifax (1921), 54 N. S. R. 207 ; 6G 
D. L. R. 239.— CAN. 

583 iv. .] — .Tensen v. JjKauii, 

[1931] 2 \V. W. E. 815.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.— D. 

588 viil. .] — In an action for 

damages for deceit, pltfs. alleged false 
represen tat ions by deft, in regard to 
land In B. C. which deft, bad conveyed 
to pltf. in exchange for land in A. : — - 
Held : deft, made no knowingly false 
representations as to the situation of 
the western boundary of the land, or 
as to the amount of timber upon the 
land ; but deft, did represent to pltf. 
that there were two springs upon 
the land, which was not the truth, as 
he knew, & that this misrepn^sentatlon 
was material, was rtdied upon by pltf., 
Sc constituted fraud A deceit which 
rendered deft, liable in damages. The 
true moasui*o of damages was the 
dilforonoe between the value of the 
land, without the springs & its value 
assuming the springs to be on it as 
represented. — P erry t). Downs (1913), 
24 W. L. R. 407 ; 11 D. L. R. 670.— 
CAN. 


593 i. Date of, ascertainment of value 
— Date of purchase ,] — Hardman v. 
McLeod (1926), 20 S. R. N. S. W. 
578 ; 43 N. S. W. W. N. 194.— AUS. 
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Part IX. — Proceedings for Rescission. 

684. Add, Annotation: — ^Refd. Lynn v, Bamber, 695. Add, Annoiationa : — Refd. Hyman v. Hyman, 
[1930] 2 K. B. 72. Hughes v. Hughes (1928), 139 L. T. 416 ; 

646. Add. Annotation .'—As to (3) Held. Lynn v. May v. May (1929), 98 L. J. K. B. 770. 

Bamber, [1930] 2 K. B. 72. 725. Add. Annotation : — Refd. Re City Equitable 

649. Add. Annotation .--^ReW. Public Tnistee v. Fire Insurance Co. (2), [1930] 2 Ch. 293. 

Lancaster Duchy, [1927] 1 K. B. 616. lAA. Add, Annotations: — Refd. Weld v, Petre 

673. Add. Annotation: — Consd. Delavenne v. (1928), 97 L. J. Ch. 399; Jjever Bros., Ltd. 

Broadhurst (1930), 70 L. Jo. 356. v. Bell, [1931] 1 K. B. 557. 

682. Add. Annotation: — Refd. Blay v. Pollai'd & 751a." .] — Steedman v. Frigid aire Corpn., 

Morris, [1930] 1 K. B. 628. [1932] W. N. 218 ; 74 L. Jo. 405, P. C. 

686. Add. Annotation : — Refd. Blay v. Pollard & 755. Add. Annotation : — ^Refd. Lever Bros., Ltd. 
Monis, [1930] 1 K. B. 628. v. Bell, [1931] 1 K. B. 557. 


Part X. — Misrepresentation as a Defence. 

774. Add. Annotation Refd. Re Wait, [1927] 1 Ch. 606. 


Pari XI. — Effect of Fraud on Innocent Parties. 

782. Add. Annotation : — Refd. Re Lloyds Bank, 794. Add. Annotation : — Refd. Slingsby Distric 


Ltd., Bomze v. Bomze (1930). 


PART IX. SECT. 1, SUB-SECT. 1. 

616 viii. .] — An action for 

the resciBsion of an executory contract 
for the sale of land will lie on the 
ground of a jnaterial innocent misrep- 
resentation inducing the contract, & 
ill such action it is not necessary for 
pltf, to establish that the rniHrepre- 
sontation is such as to go to the root 
of the consideration, the test of 
materiality being the same as that 
applicable wliero It is sought to set 
aside a contract on the ground of 
fraud. — Wnj^ON r, Brisbane City 
Council, [1931] S. R. (Q.) 300,— AUS. 

PART IX. SECT. 1, SUB-SECT. 2.— B. 

639 ii. .] — Where a party 

to a contract seeks to vitiate ft for 
fraud he is under the burden of pleading 
& establishing facts sufficient for that 
purpose. The burden of proof cannot 
be shifted \mtll he has established a 
primd facie case. — L asby r. Johnson 
& SiGMETH, [192814 D. L. K. 956 ; [1928] 
3 W, W. R. 447.— CAN. 

PART IX. SECT. 1. SUB-SECT. 2.— C, 

642 iv. .1— WHEEum V. Atkin- 

son (1920), 28 W. A. L. R. 12.— AUS. 

PART IX. SECT, t, SUB-SECT. 2.— D. 

648 1. Whether ffround for dimdasing 
entire axtion,] — Where a statement of 
claim which alleges fraud oiso alleges 
other facts sufficient. If proved, to 
entitle pltf. to judgment although no 
fraud is proved, the failure to prove 
fraud does not prevent pltf. from 
recovering. — ^MacLean v. Reidrug, 
Ltd., [1932] 1 W. W. R. 223.— CAN. 

PART IX. SECT. 1. SUB-SECT. 3.— A. 

8d. Sale of assets <fe’ goodwill — Mis- 
representation that trade mark registered. ] 
—Deft., managing director & chief 


47 T. L. It. 38. Bank, l.td. 


owner in deft, co, entered into an agree- 
ment for sale of the assets ^ goodwill 
of the co. to pltfs., including a secret 
formula & trade mark which deft, 
represented as duly registered : — 
Held : the statement that a trade 
mark was registered when it was not is 
a material misropresontation upon 
Avhich rescission of a contract ^vill bo 
ordered. — Sceats & Murray v. Young 
(1930), 43 B. C. R. 321.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

703 v. .1 — Canadian Credit 

Men’s Trust Ass’n v. Bungalow 
Construction Co., [1928] 2 D. L. U. 
84.— CAN. 

PART IX. SECT. 2. SUB-SECT, 4.— A. 

708 i. When ordered.} — Hess v. Ross 
(Sask.) (1912), 22 W. L. R. 742 ; 3 
W, W. R. 251 ; 8 D. L. R. 798.— CAN. 

PART IX. SECT. 2, SUB-SECT. 6.— C. 

722 i. General rule.] — Kleynhaus 
Brothers v. Wesseib* Trustee, 
[19271 App. D. 271.— S. AF, 

PART IX. SECT. 3, SUB-SECT. 6. 

742 li. ,] — Carrique V. Catts 

(1914), 7 O. W. N. 600 ; 32 O. L. R. 
648.— CAN. 

742 iii. Morin v. Anger, 

[1931] 1 D. I... R. 827 ; CO O. L. U. 327. 

—CAN. 

742 iv. .1 — Weyerman v 

Fageol Motor Sales Co., [1931] 2 
D. h. R. 817.— CAN. 

742 V. .] — Pltf. corpn. sued 

deft, for tho price of a refrigeration 
plant furnished to & used by deft. 
The contract was brought about by 
the payment of a secret commiBslon 
to Ii., an agent of deft. Tho trial 


(1931), 48 T. L. R. IIL 


judge gave judgment rescinding tho 
couti*act & directing repayment with 
interest, but, on appeal : — Held : tho 
(jonduct of deft, in operating the 
refrigerating apparatus made it im- 
possible to reinstate tho parties in 
their former positions & the judgment 
must be set aside. — Frigidaire Corpn. 
r. Steedman, [1931] 3 D. L. R. 370 ; 
O. R. 285.— CAN. 

PART IX. SECT. 3, SUB-SECT. 9. 

757 vii. .1 — In proceedings 

for curial roscisBion of a contract to 
take shanks, the shareholder’s claim 
for rescission may bo barred by l.'iches 
or delay on the ground that equity will 
not lend its aid to those who sleep on 
their i-ights. — lie Lucivfi, Ltd. (Ser- 
pell's Care), [19281 V. L. R. 4GG ; 
[19281 Argus L. R. 288.— AUS. 

757 viil. .1— Carill v. 

Niciiolls, [1929] 1 D. L. R. 230.— CAN. 

PART X, SECT. 3, SUB-SECT. 1. 

773 ii. -A doctor sold 

his practice for £500. Tho purchaser 
paid two instalments of tho price, buti 
when sued for the balance of the price, 
ho stated in defence that he had been 
induced to enter into tho contract by 
the false & fraudulent misrepresenta- 
tions of the seller : — Held : tho pur- 
chaser’s claim of damages, being 
illiquid, & based not upon the contract 
of sale but upon delict, could not con- 
stitute a relevant defence to the action. 
& could not be dealt with as a oounter- 
olaim in that action. — Smart v. 
Wilkjnhon, [1928] S. 0. 383.— SCOT. 

PART XI. 

r i. S. P. RUTI.EDOB t». Anderson 
(^1914), 27 W. L. R. Ibyaffd. (1915), 
28 W. L. R. 393 ; 20 D. L. R. 97 ; 
24 Man. L. R. 403.— CAN. 
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MISTAKE. 

Part II. — Mistake of Law. 


27, Add, Annotations: — As to (1) Refd. Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. As 
to (2) Consd. Robert A. Munro & Co. v, Meyer, 
[1930] 2 K. B. 312. 

81. Add, Annotation : — Refd. Blay v, Pollard & 
Morris, [1930] 1 K. B. 628. 

34. Add, CiicUion : — previous proceedings, svJb nom, 
Ainsworth v . Wilding, [18961 1 Ch. 673. 

Add, Annotation : — Generally, Refd. Kinch v, 
Walcott. [1929] A. C. 482. 

36a. Payment of tax.] — The suppliant co. 


paid betting duty under Finance Act, 1926 
(c. 22), s. 16, in respect of a totalisator, & 
afterwards the House of Lords, in a precisely 
similar case, held that betting duty was not 
payable. The suppliant co. then presented 
a petition of right claiming the return of the 
amount of the duty on the ground that it 
had been paid under a mistie of fact : — 
Held : the suppliants’ mistake as to theii* 
liability to the duty was a mistake of law & 
not of fact, & therefore they could not 
recover. — National Pari-Mutuel Assocn., 
IJTD. V. R. (1930), 47 T. L. R. 110, C. A. 


Part III. — Mistake of Fact. 


58a. .] — The L. Co., wlio held more tlian 99 per 

cent, of the share capital of N. Co., agreed 
with one B. that he should be in the service 
of L, Co. for a term of years, during which 
he should act as chairman of the board of 
directors of N. Co. at a salary of £8,000 a year. 
They made a similar agreement with one S. 
that he should be vice-chairman of the board 
at a salary of £6,000 a year. While acting 
as chairman & vice-chairman respectively, 
B. A S. entered on their own ac(;ount into 
secret siieculations in cocoa, a commodity 
in which N. Co. dealt, of such a character as, 
on the finding of the jury in answer to a 
specific question, would have justified the 
L. Co. in terminating their agreements of 
service & N. Co. in dismissing them from their 
offices of chairman & vice-chairman. Sub- 
sequently N. Co. became amalgamated with 
another co., it became necessary to cancel 
the appointments of B. & 8. as chairman & 
vice-chairman. Being unaware of the afore- 
said breaches of duty by B. & 8., L. Co. 
agreed to pay to B. £30,000 & to S. £20,000 
as compensation for terminating their ser- 
vices ; B. & S. agreed to accept these sums, 
& they were duly paid. The jury, in answer 


a further specific question, found that the 
Ij. ,Co. if they had been aware of the breaches 
of duty by B. &> B, would have terminated 
their agreements, & B. & S. would have been 
dismissed from their offices without any com- 
pensation. The action in which the jury so 
found was brought in the first instance by 
the L. Co. alone, N. Co. being joined in the 
course of the proceedings as co-pltfs., against 
B. 8., claiming rescission of the compensa- 
tion agreements & repayment of sums paid 
thereunder on the ground of fraudulent mis- 
representation, & alternatively, as the House 
construed the points of claim, on the ground 
of unilateral mistake induced by fraud, but 
3 iot on any ground of mutual mistake 
innocently made by the defts. so far as they 
were concerned. There was a specific alter- 
native claim that the agreements of settlement 
& the payments under them were made under 
a mistake of fact. The jury negatived the 
chai’ges of fraud, & found that at the time 
of negotiating the compensation agreements 
p. & 8. had not; in mind their breaches of 
duty : — Held : the action failed ; as to 
mutual mistake, on the ground that the 
mutual mistake related not to the subject- 


PART n. SECT. 2. SUB-SECT. 1. 

11 V. .] — Held : even if the 

money had been paid nnder a mistake 
of Jaw, it could not be recovered back. 
— Caulfield v. Arnold (No. 2), [1925] 

1 D. L. R. 298 ; 34 B. C. R. 398.-~CAN. 

11 vl. .J — Where a Uoonco fee is 

demanded by a municipality under a 
claim of right, without fraud or 
imposition, & the person of whom It is 
demanded knows that it is demanded 
only by reason of a certain bye-law, 
& chooses to yield to the demand rather 
than contest it, the payment Is regarded 
as a voluntary one & the money 
cannot be recovered back even If the 
bye-law was wl/m vires. — Colwood 
Park Asrocn., Ltd. v. * Oak Bay 
CORI^N., [1928] 3 D. L. R. 812 ; [19281 

2 W. W. R. 593.-^CAN. 

PART II. SECT. 2, SUB-SECT. 2. 

a i. Paymeivt of to.] — Money 

paid voluntarily to a municipal cor- 
poration under a claim of right, with- 
out fraud or imposition, for a tax or 
licence cannot, without statutory aid, 


be recovered back, even th<migh such 
tax or licence could not have been 
legally demanded or enforced. — 
I'owLER & Andrews r. Sfallum- 
ciFEEN Township, [19.30] 3 W. W. R. 
12 ; 53 B. C. R. 47.~CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

53 ii. .] — Deft, as pui*- 

chaser signed a contract of sale & 
purchase of a piece of land, which, 
in her ignorance, she believed was a 
conti’act for the purchase of an option 
to purchase the land. Deft., however, 
pleaded that she informed pltf.*s agent 
that she desired an option only, & 
that later the agent saw her & sold that 
he had seen pltf. & “ fixed it up.** 
Hhe alleged that the conti*act which 
was signed w’as put forward & signed 
In the belief that it gave effect to an 
agreement for an option only. The 
Jury found that suen belief was not 
induced by the representations of 
plif.’s agent: — Held: as deft, had 
nersolf misconstrued the document she 
was bound by the contract, &, as she 


had charged fiuud & failed, she should 
not succeed on another ground. — 
Burrows v . Winter (1931), 24 Tos. 
L. R. 45.— AUS. 

sa. Ignorance of rights dejpendenX on 
mijrejd questions of lawdi* fact — Mistake 
of title— i^dw;/.'*]— In K. B. R. 003, 
which provides for the relief of a 
person who makes lasting improve- 
ments on the land of another midcr the 
belief that it is ids own, the words 
“ under the i)ellcf that the land is his 
own ** imply a mistake ivgarding 
sufficiency of title not a mistake 
regarding the boundaries of his own 
land ; even If the rule covers mis- 
takes as to boimdaries, the “ belief ** 
must be real, band fide Sc reasonable, 
that is, it must bo founded on informa- 
tion or assurances such as would guide 
an ordinarily careful & competent man, 
& not predicted merely on the absence 
of information or inquiry, especially 
where inquiry is suggested by the nature 
of the circumstances. — Aumann v. 
McKenzie. [1928] 3 W. W. R. 233.— 
CAN. 
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matter, but to the quality of the service 
contracts. — B ell v. Lever Bros., Ltd., 
11982] A. C. 161 ; 101 L. J. K. B. 129 ; 146 
L. T. 258 ; 48 T. L. R. 138 ; 76 Sol. Jo. 60 ; 
87 Com. Cas. 98, H. L. ; revag. S. O. avb rwm. 
Lever Bros., Ltd. v. Belt., [1981] 1 K. B. 
557, C. A. 

64, Add. Cilaiions:—^ L. J. K. B. 821; 137 

L. T. 233 ; 43 T. L. R. 417 ; 33 Com. Cas. 
16, H. L. 

65, Add. Annotation : — Refd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

66, Add. Annotation : — Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

71. Add, Annotation: — Refd. Lal^e v. Simmons, 
[1927] A. C. 487, 

72. Add. Annotation : — Refd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

76. After this case add “ See^ aUo^ Misrepre- 
sentation & Fraud, No. 445a.** 

85. Add. Annotation: — As to (2) Refd. Blay v. 
PoUard & Morris, [1930] 1 K. B. 628. 

86. Add. Annotation : — Refd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

87. Add. Citations : — 96 L. J. Ch. 38 ; 136 L. T. 
235. 

94. Add. Annotations : — Apld. Kennedy v. 


Thomassen, [1929] 1 Oh. 426. Consd. Bell 
V. Lever Bros., Ltd, (1931), 146 L. T.268. 
After this case add See^ also^ Oontraot, 
No. 3081a.** 

96. Add. Annotations : — Consd. Lever Bros., 
Ltd. V. Bell (1931), 146 L. T. 268. Refd. 
Robert A. Munro Co. v. Meyer, [1930] 2 
K. B. 312. 

100. Add. Annotations : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. Refd. 
Robei*t A. Munro & Co. v. Meyer, [1930] 2 
K. B. 312. 

101. Add, Annotation : — Refd. Lever Bros., Ltd. 
V. BeU (1930), 47 T. L. R. 47. 

125. Add. Annotations : — As to (1) Consd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 628. As to 
(3) Apld. London Holeproof Hosiery Co. v. 
Padmore (1928), 44 T. L. R. 499. Consd. 
Bell V. T.CW Bros., Ltd. (1931), 146 L. T. 
258 ; Sullivan v. Constable (1932), 48 

T. L. R. 369. 

135. Add. Annotation : — Consd. Lever Bros., Ltd. 

V. Bell (1930), 47 T. L. R. 47. 

167. Add. Annotation : — Refd. Lawrence v. Oassel, 
[1930] 2 K. B. 83. 

173. Add. Annotation : — Generally^ Refd. Home & 
Colonial Insce. v. Ijondon Guarantee Sc 
Accident Co. (1928), 45 T. L. R. 134. 


Part IV.- Mistake in Expression of Intention and Relief 

Therefor. 


203a. .] — P, & M., who had been partners as 

garage proprietors, agreed to dissolve the 
partnership as from Mar, 4, 1929, on the 
terms, as was found, that M. should take over 
all liabilities of the firm incurred after 
Mar, 4. P. informed bis father, who was a 
solr., of the dissolution of the partnership, Sc 
the father prepared a written agreement to 
carry it out. By this document M. was 
made liable to indemnify P. in respect of all 
rent due before Mar, 4. This agreement was 
handed to M., who was asked to read it, & 
he looked through it Sc signed it, although 
he said he could not understand it. On a 
claim by P. to bo indemnified in accordance 
with the written agreement in respect of rent 
accrued due before Mar. 4, M. pleaded that 
he signed the agreement under the belief 
that it embodied the oral agreement of 
Mar. 4, that it was drawn up under a mutual 
mistake of fact, Sc that the only agreement 
arrived at was that M. should indemnify P. 
to the extent agreed upon orally. PVaud 
was not pleaded, nor was rectification claimed 
in the pleadings. At the trial the judge 
found that M. signed the agreement handed 


to him with practically no consideration of 
its terms, Sc that as a stipulation bad been 
inserted therein which he had not orally 
agreed to, that term could not be relied upon, 
&, accordingly, that the written agreement 
must be rectified to make it conform to the 
oral agreement. P. appealed : — Held : ( 1 ) as 
M. knew that the agreement which he signed 
was an agreement for the dissolution of the 
partnership between him Sc P., it was not 
open to him, in the absence of fraud or 
misrepresentation by P. as to the legal effect 
of the document, to rely on the ple>a of non 
est factum merely because if he had carefuUy 
read Sc understood the document he would 
have objected to one of its terms as not m 
accordance with the oral agreement ; (2) in 
the absence of any allegation of fraud or 
conduct amounting to fraud, Sc in the absence 
of any claim for rectification, it was not open 
to the judge to rectify the written agree- 
ment ; (3) there was no evidence of mutual 
mistake. — Blay v. Pollard Sc Morris, 
[1930] 1 K. B. 628 ; 99 L. J. K. B. 421; 143 
L. T. 92 ; 74 Sol. Jo. 284, 0. A. 


PART III. SECT. 2, SUB-SECT. 3. 

e i. Mistake as to identity of 

payee — Intention of payor — Question for 
jury .] — Bunge (Australia) Pitt., Ltd. 
V. Yino Stno (1028), 28 S. II. N. S. W. 
265 ; 45 N. S. W. W. N. 60.--AUS. 

PART III. SECT. 2, SUB-SECT. 7. 

1 i. .1 — Burke v. Ritcuie (1906), 

Gout, 365.— CAN. 

PART 111, SECT. 2. SUB-SECT. 8. — A. 

r i. - AiairiTRONG 

Wright (1930), 2 M. P. K. 309. — CAN, 


r ii. .1 — Tattrik v. Dykinb 

(1930), 2 M. V. It. 118.— CAN. 

PART III. SECT. 2, SUB-SECT. 8.-C. 

■b. Aasionmmt of judgment .] — The 
assignment specifically mentioned two 
J advents, & the Judgment In question 
was a third Judgment owned by the 
assignor : — Held : since at the time 
of the assignment the assignee did not 
have said third Judgment in mind at 
all & it was not mentioned, there was 
no consensus ad idem with resi)ect to It, 
Sc, therefore, the assignment did not 

6 


cover it, although the assignor was 
willing to assign it, & believed ho was 
assigning it.— Byous v. Zawitkowski 
& Ross, 11928] 1 D. L. R. 521 ; (192SJ 
1 W. W. R. 332 ; 22 Bask. L. R. 305.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 9.~C. 

d I .] — Stinson v. Moore 

(1863), 10 Gp. 94.— can. 


PART IV. SECT. 1. SUB^SEOT. 1.— A. 


192 U. .] — ^Master v. Phipps 

(1855), 6 Gr. 253.— CAN. 



Vd. XXXV.— Mistake. Cases 216-471 


Part V. — Relief in 

216. A dd, Annotatwn : — Consd. Bell v, I^ever 
Bros., Ltd. (1931), 146 L. T. 268. 

24t4. Add, Annotations Robert A. Munro & 

Co. V. Meyer, [1930] 2 K. B. 312 ; Lever Bros., 
Ltd. V. Bell, [1931] 1 K. B. 657. 

249. Add, Annotation: — As to (1) Refd. Public 
Trustee v. Lancaster Duchy, [1927] 1 K. B. 
510. 

264. Add, Annotation: — ^Refd. Lever Bros., Ltd. 

V. Bell, [1931] 1 K. B. 657. 

293. Add, Annotation : — Refd. Eagle Star & British 
Dominions Insce. v, Reiner (1927), 43 T. L. R. 
259. 


Cases of Mistake. 

800a. .] — ^Blay V, Pollard &: Morris, No. 

203a, ante, 

808. Add, Annotation : — to (2) Refd. Blay v, 
Pollard & Morris, [1930] 1 K. B. 628. 

408. Add, Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 
1 Ch. 289. 

414a. .] — Smith v, Pawson (1856), 25 

L. T. O. S. 40, 0. A. 

420. Add, Annotations : — Expld. Re Mason (1928), 
97 L. J. Oh. .S21. Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 


Part VI. — Recovery of Money Paid under Mistake. 


458. Add, Annotation : — Apld. Home & Colonial 
Insce. V, Ijondon Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 

463. Add. Annotation : — Refd. Re Regent Einaiice 
Guarantee Corpn., Ltd. (1930), 69 L. Jo. 
283. 

464a. Mistake must have been cause of payment.] — 
Where an action was brought for money 
paid under a mistake of fact, & pltf.^s evidence 
showed that if he had known of the fact, 


his ignorance of the law would stUl have led 
him to pay : — Held : as knowledge of the 
fact would not have alfected his conduct the 
action failed. — Home & Colonial Insurance 
Co., Ltd. v, London Guarantee & Accident 
Co., Ltd. (1928), 45 T. L. R. 134 ; 73 Sol. Jo. 
60 ; 34 Com. Cas. 163. 

471. Add, Annotation : —Refd. Calico Printers’ 
Assocn., Ltd. v, Bai'clays Bank (1931), 145 
L. T. 61. 


PART V. SECT. 2. SUB-SECT. 1. 

216 ii. MisUiken belief that 

moneu due —Onus of proof on plaintiff. J 
— Hecsey V. Reiche, 11927] App. D. 
664.— S. AF. 

PART V. SECT. 3. SUB-SECT. 1.— 
C. (b). 

r i. .j — M ahon v. McLea.\ 

(1867), 13 Gr. 361.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— 
A. (a). 

282 iii. Heosd, on other {?rouuds, 
fl919) 3 W. W. R. 480 ; 48 D. L. R. 
447. 

282 lx. .1 — Samson v. 

Butt, [1927] N. Z. L. R. 119.— N.Z. 

282 X. .1 — An agreement 

for the Hale of mineral olalmn held to 
have l>oen entered into under a niietako 
common to both parties, they thinking 
that they vrere contracting with respect 
to claims of a resisonable size, whereas 
the claims In question were In fact 
substantially encroached upon by a 
previously Crown granted claim. The 
purchasers were, therefore, held en- 
titledto an abatement of the pui’chasc- 
price. — Barron v, Morgan & Silver 
Leaf Mines, Ltd., [1930] 3 W. W. R. 
66 ; 4 D. L. R. 086 ; 43 B. C. R. 84.— 
CAN. 

if. Reasonableness of mistake .] — 
Held : not a question In issue. — 
Tsboba Colliery (Natal), Ltd. v. 
Tshoba Goal Syndicate. Ltd. (1926), 
47 N. L. R. 526.— S. AF. 

PART V. SECT. 8, SUB-SECT. 2.— 
A. (b). 

300 il. .] — COTTINGHAM V. 

Boulton (1867), 6 Gr. 186.— CAN. 

800 ill. Vntess induced by other 

party. h-Re Gold Medal Furn. Mfg, 
Co,. Ea: p. Scythes & Go. (Ont.), 
[1927] 2 D. L. R. 323 ; 8 0. B. R. 169.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 2.- - 

A. ft). 

326 i. Whether yraiUed.] — WheitJ uu 
instrument puinorting to evidence an 
agreement for the sale ot land does not 
awuratoly repi-esent tho true agrt^o- 
mont, tho ct. wlU entertain an action 
to have it reotifled & for tho specific 
performance of the real agreement, even 
though only oral cvitlonco is adducsod in 
Hupport of tho claim for rcctiflcation. — 
Lings v. Zbryski, |1930] 3 W. W. R. 
116 ; 4 D. L. R, 1040.— CAN. 

PART V. SECT. 4, SUB-SECT. 1.— 

B. (a). 

363 iii. .]— Even In a 

common-law action on a written con- 
tract, the defence of mutual mistake 
may bo raised, Sc parol , evidence 
admitted to support it, although deft, 
does not claim rectification or rescis- 
sion of the contract. — Clark v. 
Appleby, [1928] 2 D. L. R. 95 ; [1928] 
1 W^ W. R. 784.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

456 V, .} — Maxwell E. J., 

Ltd. r. Bank of Nova Scotia, [1929] 

1 D. L. R. 616 ; 63 O. L. R. 323 ; rensg. 
11928] 4 D. L. R. 490 ; 62 O. L. R. 660. 
—CAN. 

sg. Extent of onus of proof.] — In order 
to succeed in an action to n^oover back 
money paid under a mistake of fact 
pltf. must prove, not only tho mistake 
of fact which induced him to part 
with tho money, but also that under 
the partioulor oircumstanoes the law 
is able to impute to deft, the fiction 
of a promise to repay it. The con- 
ditions imder which the law will 
imputo such a promise cannot, it 
seems, be reduced to a common 
fomula. — Garden River Rural 
Municipality v, Montrbuil, [1928] 
3 W. W. R. 22 ; affd., [1929] 2 D. L. R. 
396: 1 W. W. R. 486 ; 23 S. L. R. 439. 
—CAN. 


PART VI. SECT. 2, SUB-SECT. 2. 

466 i. General rule.] — In a proper 
case money paid unden* a mlHtake of 
fact may be recovered back. The four 
conditions of a proper ease are : (a) the 
mitotako was an honest one, i.e. theic 
was a genuine bond fide belief on th(j 
part of the payer of the inoiioy that 
certain facts existed which did not 
exist ; lachoH or neKiigence do not of 
themselves a fleet the bona fides of his 
belief, & moans of knowledge wiD not 
imputo knowledge unless he wilfully 
abHtaincd from inejuiry ; (6) tho 

mistake must have been between the 
payer & tho receiver of the money, i.e. 
the rocclvor must have been in some 
way a party to the mistake, either as 
inducing it or as responsible for it or 
ooimected with it ; (c) the facts as 
they were believed to be must have 
imposed an obligation, legal, equitable 
or moral, to make tho payment ; 
(d) the receiver of the money had no 
Ic^gal, ociuital)lc or moral right to retain 
the money as against tuo payer. — 
Royal Bank of Canada v. K., [1931] 
1 W. W. R. 709 ; 2 1). L. R. 685.— 
CAN. 

PART VI. SECT. 2, SUB-SECT. 3. 

476 xix. .] — Canadian Mort- 

gage Absocn. V. R., [1917] 1 W. W. K. 
1130 ; 10 Sask. L. R. 30 ; 33 D. L. R. 

43.— CAN. 

476 XX. — .] — The rule that when^ 
money is paid upon tho supposition 
that a spocifle fact, which if true would 
entitle the payee to the money, is true, 
but it is In reality untrue, the money 
may, generally speaking, bo recovered 
back, was applied herein in favour of 
pltf., a CO, engaged in financing tho 
sale of motor cars, whoi'c It advanced 
money to deft., a wholesale dealer in 
cars, tWnkIng that it was dealing with 
respect to & obtaining title to a car 
then being sold by deft., whereas in 
truth the oar in question had, without 
the knowledge of deft., & through the 
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487. Add. Annotation : — A8 to (2) Apld. Home & 
Colonial Insce. v. London Guarantee & 
Accident Oo. (1928), 46 T. L. R. 134. 

511. Add, Annotatio7i8 : — Consd. Re Mason (1928), 
97 L, J. Oh. 321. Refd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K, B. 292. 

633. Add, Aiinotationa : — As (1) Refd. Marconi’s 
Wireless Telegraph Co. v. Newman [1930] 
2 K. B. 292. As to (2) Distd. Reckitt 
V. Barnett, Pembroke & Slater (1927), 44 
T. L. K. 03. Refd. Lever Bros., -Ltd. v, 
BeU, [1931] 1 K. B. 657. Generally, Refd. 
Home & Colonial Insce. v, London Guarantee 
& Accident Co. (1928), 45 T. L. R. 134. 

536. Add, AnnoUUion : — Consd. Re Mason (1928), 


97 L. J. Ch. 321. Refd. Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Oh. 64. 
537. Add, Annotation : — Refd. British & North 
European Bank v, Zalzstein, [1927] 2 K. B. 
92. 

540. Add. Citations [1927] 2 K. B. 92 ; 96 

L. J. K. B. 539 ; 137 L. T. 127 ; 43 T. L. R. 
299. 

562. Add. Citations: — 137 L. T. 533; 17 Asp. 

M. L. 0. 305. 

Add. Annotation : — Expld. Smith Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

577 Add. Annotation : — Refd. Re Regent Finance 
& Guarantee Corpn., Ltd. (1930), 69 L. Jo. 
283. 


fraud of a retail dealer, boon sold by 
the latter & title thereto had passed 
to the purchaser from him. — Pacific 
Finance Ck)., Ltd. v. Ii'reeman Co., 
Ltd., [19311 2 W. W. R,. 493; 3 

1). L. II. 755 ; 25 Alta. L. 11. 395.— CAN. 

PART VI. SECT. 2, SUB-SECT. 6. 

488 iv. .1 — Money honestly 

paid under a mistake of fact can bo 


itjcovored back even though the person 
paying it did not avail himself of the 
tueaue of knowledge which he pos- 
sessed. — S t. Rose Rural Munici- 
pality V. Royal Bank of Canada, 
[1928] 1 W. W. R. (i63.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

t i. .1 — FiSHBR V. Luke, [1926J 

V. L. R. 190 ; 47 A. L. T. 105.— AUS. 


562 i. Effect of change in understand^ 
ing of law — Subsequent d-cclaralion of law 
by court .] — Money voluntjarily paid at 
a time when the law Is In favom* of the 
payee cannot be recovered, if a subse- 
quent judicial decision re? verses the 
former imderstaiidliig of tbo law. — 
Julian v. Auckland (Mayor, etc.), 
19271 N. Z. L. R. 453.— N.Z. 
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MONEY AND MONEY-LENDING. 

Part i. — Money. 

8. Add* Annoialioiis : — Ref d. Anchor Donaldson 

17. Cropland, [1929] A. C. 297; Marconi’s 10. Add. Annoiation : -YiM. Re Wait, [1927] J 
Wireless Telegraph Co. v. Newman, [19301 2 Ch. 000. 

K. B. 202. » L - 


Part li. — Currency and Rate of Exchange. 


12. Add: Annoiaiion : — As to (1 ) Refd. Buerger v. 
New York Life Assce. (1927), 90 L. J. K. B. 
930. 

17 . After this case add : — 

Money payable abroad on demand in foreign 
currency — Refusal to pay — Whether remedy 
in debt or damages.] — See Bankers & Bank- 
ing, No. 270a, atite. 

17a. Agreement to pay “ the sum of £100 in 

sterling in gold coin.’^J — A bond dated 
Sept. 25, 1928, & issued by a Belgian co., 
provided that the co. would pay the bearer 
“ the sum of £100 in sterling in gold coin of 
the United Kingdom of or equal to the 
standard of weight & fineness existing on 
Sept. 1, 1928/’ <fc the interest was made pay- 
able^ on similar terms wdth varying dates. 
9 ’he bond was to be construed according to 
English law. The holder claimed a declara- 
tion tliat by the bond the co. guaranteed to 
pay gold coin, & that they were bound to pay 
such a sum in sterling as would purchase 
gold suflicient to discharge such payment if 
faUing due on 8ept. 1, 1928 : — Held : under 
the bond there was an obligation to pay £100 
in gold currency, &; the co. satisfied that 
obligation by tendering £100 in any form 
which was legal tender in England. — Re 
SOCIETE InTKRCOMTMUNALK BELGK D’hlLEC- 
TRTCITE, J<^EIST V. SoCIETE lNTERCOMMtJNAl.E 

Belge i>’Eleotrtcite (1932), 49 T. L. li. 8 ; 
70 Sol. do. 779. 

17b. Bill payable abroad —Sum in sterling — Of 
‘‘ value cheque on London.”] — Resp., a 
British subject residing in Manchester, was 
in the habit of consigning Manchester goods 
to customers in Beyrout. The course of 
business was for him to draw a biU at sight 
on the customers for the amount in sterling, 
representing the cost of the goods & com- 
mission, & to hand it, with the bills of lading 
&. invoices, to the Manchester branch of 
applts., a bank incorporated in Turkey. 
The Manchester branch then made an 
advance to him on the bill, & sent the 
documents to their Beyrout branch, who 
collected the price from the customer in 
exchange for the goods. On the Manchester 
branch being advised by the Beyrout branch 
that the price had been paid, a cheque for 
the sterling value of the goods, less any 
advance made, was handed to resp. In 


accordance with this practice resp. consigned 
to Beyrout goods which arrived there shortly 
before the outbreak of war, on Nov. 6, 1914, 
between this country & Turkey, on which 
date applts. held the bills & the documents 
representing the goods. The bills were in 
the following form ; “ Please pay to our 

order value cheque on London the sum of 
£ sterling. Shipping documents 

attached to be given up on payment.” After 
the outbreak of war the Beyrout branch of 
applts. delivered the goods to the customers, 
taking payment in piastres of a sum fixed 
by the Beyrout branch as the price of sterling 
in London, & on the conclusion of the war, 
the piastres having fallen in value, the applts. 
claimed that they were only liable to pay the 
resp. an amount in sterling which at the then 
current rate of exchange represented the 
value of the piastres they had received for 
the goods. Resps. sued applts. to recover 
the sterling amount of the bills, or, alterna- 
tively, damages for the conversion of the 
goods : — Held : the words “ value cheque on 
London ” meant that the parent, which 
would ordinarily be in Turkish currency, 
must be so calculated on the exchange of the 
day as to represent the price of a cheque on 
London for the amount of the bill. — Ottoman 
Bank v. Jebara, [1928] A. C. 269 ; 97 

L. J. K. B. 502 ; 139 L. T. 194 ; 44 T. L. R. 
525; 72 Sol. Jo. 616; 33 Com. Cas. 260, 
H. L. 

17c. Charterparty — Commission on freight.] — 

Kinc} IjTne, Ltd. v. Westratjan Farmers, 
Ltd. (1932), 48 T. L. R. 598, H. L. ; revsg. 
S. C. sub nom. Westrauan Farmers, I^td. 
V, King Line, Ltd. (1931), 47 T. L. R, 586. 

17d, Repayment of hank deposit — Application of 
foreign law.] — In 1913 pltf., who "was a 
Turkish subject & was then resident in 
Smyrna, deposii/ed with the Smyrna branch 
of the Ottoman Bank 12,500 piastres in 
Turkish pounds. In 1930 he demanded 
repayment of the balance of his account in 
gold, but the bank refused pay otherwise 
than in the paper piastres which were then 
the currency at Smyi*na. In an action 
against the bank to I’ecover the value of the 
the balance on a gold basis with compound 
interest e^ddoncc was given that by decisions 
of the Turkish Ots., even if the original con- 


PART II. SECT. 2. SUB-SECT. 1. 

ga. ** OoU honcl issue by Toronto company— Bolder of irUerest coupons residmi in Belgium— Currency of jHiymcni.] 
Derwa V. Rio dk Janetuo Tramway, Light & Power Co.. [1928] 4 D. L. R. 542 ; (52 O. L. H. 069. — CAN. 
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tract was to repay in gold, the debt could, 
in consequence of certain decrees, be satisfied 
by payment in paper :~Held : that in these 
circumstances plif.’s claim failed — Kricorian 
V, Ottoman Bank (1932), 48 T. L. R. 247 ; 
76 Sol. Jo. 147. 

17e. Insurance policy — Application of Treaty of 
Lausanne.] — In 1909 an insurance co., whose 
principal place of business at all times 
niatoi'ial was at Triest/e, issued a policy to 
a man his wife, Ottoman subjects domiciled 
in l*alestine, agreeing that upon the death 
of either the co. would pay 10,000 gold francs 
to the survivor, Trieste was Austrian terri- 
iory in 1909, but in 1920 it became It4Etlian 
territory under the Treaty of 8t. Germain. 
The Treaty of Tjausiinne made between the 
allied powers, including Italy, & the Ottoman 
Empire w^as signed on .Tuly 21, 1928, & became 
part of the municipal law of Palestine in 
1924. The Treaty, as translated, provided 
that “ life assurance policies contracted in 
<nirrencie8 other than Turkish pounds, entered 
into before Oct. 29, 1914, between cos. 
possessing at this date [actuellemeni] the 
nationality of an allied power & Turkish 
nationals ” should be settled, if the amount 
was stipulated in gold francs, by paying 
French francs for the peiiod before Nov. IS, 
1915, A; Turkish paper pounds for the period 
after that date. The wife having died in 
1926, the husband claimed 10,000 gold francs 
under the policy. The co. was willing to 
pay 10,000 francs at the then rate of ex- 
(diange in Paris ; that was more favourable 
to the assured than payment in Turkish 
pounds : — Held : the provision of the Treaty 
of I-ausanne applied, as the co. w'as of Italian 
nationality at the date of the Ti*eaty, & 
consequently the assured w^as not entitled 
to payment in gold francs. — ^Assicurazioni 
Generali v. 8klim Cotran, [1932] A. 0. 
268 ; 101 L. J. P. 0. 81 ; 140 Ju T. 233 ; 76 
Sol. Jo. 50, P. O. 

39. Add. Attnoiafioji Consd. Banco de Portugal 


Waterlow & Sons, Ltd. (1931), 100 L. .T. 
K. B. 465. 

43. Add. Annoiaiion : — Consd. Banco de Portugal 
r. Waterlow & Sons, Ltd. (1931), 100 L. J. 

K. B. 466. 

52. Add, Annotations : — Consd. Banco de Portu- 
gal V. Waterlow A- Sons, Ltd. (1931), 100 

L. J. K. B. 465. Refd. Richardson v. Richard- 
son, [1927] P. 228. 

52a. .] — Resp., an Armenian & a Turkish 

subject, was in the permanent employment of 
applt. bank. In 1922, while employed at 
their Smyrna branch, he was sent on business 
of the bank to the head office at Constanti- 
nople, & was given temporary employment 
there. He informed applts. that his life was 
in danger in Constantinople from the Turkisli 
authorities, & asked to be tiansferred to a 
branch outside Turkey. That being refused 
he fled from Constantinople. He was dis- 
missed without notice, dt brought an action 
for wrongfol dismissal : — Held : conversion 
into sterling of the damages in Turkish 
currency in respect of resp.’s pension under 
the contract should be at the rate of exchange 
at the date of his dismissal, not at the date 
of the judgment. — Ottoman Bank v. 
Chakarian, [1930] A. C. 277 ; 99 L. J. P. C. 
97. 

61a. Debentures of Australian company — Option 
for payment In Australia or London — Pay- 
ment In London.] — Held : the redemption 
of & payment of interest on debentures pay- 
able in liondon by an Australian co., where 
the debenture-holders had an option to 
require payment in Australia or in l^mdon, 
should, if the option to require payment in 
London was exej*cised, be imid in sterling 
without deduction on account of the exchange 
value of the pound in Australia.'— Broken 
Hill Proprietary Oo., L/td. v. Latham 
(1932), 48 T. U R. 630 ; 76 8ol. Jo. 576. 

63. Add. Ciiatiom -96 L. J. K. B. 930 ; 137 
L. T. 431. 


Part III. 

101a. .] — SwEE'rLAND V. Smith (1833), 1 

Or. & M. 685 ; 3 Tyr. 491 ; 2 L. J. Ex, 190 ; 
149 E. R. 632. 

114. Add. Annotation : — Folld. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. 0. 631. 

119. Add. Annoiaiion : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 31. 


-Interest. 

123. Add. Annotations : — Refd. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631 ; Simpson v. Maurice’s 
Exors. (1929), 46 T. L. R. 681. 

126. Add. Annotations : — Apprvd. Maine & New 
Bnmswick Electrical Power Co. v. Hart, 
[1929] A. 0. 031, Refd. Shell Mex, Ltd. v. 
Elton Cop Dyeing Co., Ltd. (1928), 34 Com. 
Cas. 39. 


PART 11. SECT. 3, SUB-SECT. 1. 

sb. Winding •'up of part'nership — 
Payment to aasipnee of varlner — Haie 
at date of redlioaiion of assets .] — As 
regrards the rat© ot conversion of 
dollars into British Indian onrrency, 
to which the assignee was entitled, the 
rate provalUnfi: at the date on which 
the winding-up of the partnership was 
completed Sc the assets were realised 
is the proper rate to be allowed to the 
e. — V eekappa Chetty v. Mu- 
THIAH CHRri'Y (1929), I. L. R. 62 Mad. 
509. — IND. 


Interest if ho can show that deft, agreed 
expressly or impliedly to pay lnt<)re8t 
or, in the absence of such agreement, 
if he can convince the ct. that he Is 
entitled to Interest as damages. It Is 
only, however, in the case of a contract 
express or implied to pay interest at a 
fixed rate that the claim can be said 
to constitute a liquidated demand. — 
Valape V. McEwen, (19301 2 W. W. R. 
490 ; 4 D. L. R. 123 ; 24 8. L. R. 527. 
—CAN. 

n. ReffBd., 04 S. O. R. 396. 


PART HI. SECT. 2, SUB-SECT. 1.— A. 

sc. Ocmral rule.] -A successful pltf. 
In an oclioii for debt may itjcover 


PART III. SECT. 2, SUB-SECT. 1.— B. 

06 Vi. .I—Dunn V. R. (1901), 1 

Gout. Dig. 728.— CAN. 
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PART 111. SECT. 2. SUB-SECT. 2. 
~A. 


117 V, ,] — ^Whon an instrument 

provides for future payments, but the 
time for payment. Sc the amount, if 
any, payable, both depend upon con- 
tingent events, there is not ** a sum 
certain payable by a written instru- 
ment at a certain time ** bo ws to 
enable interest to bo allowed under 
sect. 24, sub-sect. 1, of the Now 
Brunswick Jud. Act, 1909, the language 
of which is not dlstiu^shable from 
that in the EugUsh Qvll Procedure 
Act, 1833, s. 28. — Maine Sc New 
Brunswick EtBcynucAL Power Co. 
V. Hart, [19201 A. C. 631.— CAN. 



VoLXZZT. 

219. Add. Annotation : — Retd. Weld v. Petre 
(1928), 07 L. J. Oh. 399. 

224. Add. CUation 136 L. T. 114. 

243. Add. Annotation ; — Consd. Weld v. Petre 
(1928), 97 L. J. Oh. 399. 

255. Add, Annotation: — Retd. Be Mansel, Smith 
V, Mansel, [1930] 1 Oh. 362. 


-Money and Money-lending. Gases 21G—858a. 

267. Add, Annotation : — Reid. Re Mansel. Smith 
V. Mansel, [1930J 21 Ch. 352. 

260. Add, Annotation : — Refd. Be Mansel, Smith 
V, Manael, [1030] 1 Ch. 352. 

262. Add, Annotation: — .4s to (1) Refd. I. K. 

Comrs. V, Holder, [1931] 2 K. B. 81. 

270. Add, Annotation Retd, 1. B. Comrs. v. 
Holder, [1931] 2 K. B. 81. 


Part IV. — Money-Lending. 


286. Add, Annotation: — Generally,, Refd. Glaskie 
V. Watkins, [1927] 2 K. B. 181. 

802. Add. Annotation : — Refd. Glaskie v, Watkins, 
[1927] 2 K. B. 181. 

303. Add, Annoiaiion : — Ck)nsd. Re Mason (1928), 
97 L. J. Ch. 321. 

304. Add, Annotation : — Consd. Pirie v, Kichard- 
son, [1927] 1 K. B. 448. 

316. Add, Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

343. Add, Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

345. Add, Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

346. Add, Annotation : — As to (1 ) Refd. Merz v. 
South Wales Equitable Money Soc., [1927] 
2 K. B. 366. 

34ea. Company registered as money-lender — 

Security payable to secretary.] — Deft, society 
became incorporated as a limited co. & began 
to carry on business as money-lenders & were 
registered as such, Si they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft, society, which was mentioned by 


name in the note as the society of which he 
was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 51), 
s. 2 (1) (c) : — Held : as no one could sue on 
the note except the secretary, the security 
had been taken in a name other than defts.’ 
registered name, & pltfs. were entitled to 
the declaration claimed. — Merz v. South 
Wales Equitable Money Society, Ltd., 
[1927] 2 K. B. 366 ; 96 L. J. K. B. 1020 ; 137 
L. T. 626 ; 43 T. L. R. 456, C. A. 

Sub-sect. 5. — Restrictions on Contracts. 
See Money-lenders Act, 1927 (c. 21), ss, 6, 8. 

353a. Note or memorandum signed by borrower — 
Contract contemplating security — Whether 
contract must set out terms of security.] — 

Money-lenders brought an action against a 
borrower to recover suras of £200, £100, & 
£100 lent by them to the bori^ower Si alleged 
to be due upon three promh^sory notes pay- 
able at a specified address, the first in four- 
teen monthly instalments with interest at 
60 per cent, per annum., Si the othei’s in three 
months after their respective dates with 


PART III, SECT. 2, SUB-SECT. 2.—C. 

f i. .] — The Custodian v. 

Bluciiek, (19271 3 D. L, R. 40; 
[1927] S. C. R. 420.~~CAN. 

sd. Urider Crown SuUft Act, 1898 
(62 Viet, No, 9, W, A,) — Whether pay- 
able by Crown.] — R, v. McNeil, [1927] 
A. C. 380 ; 96 L. J. P, C. 41 ; 136 
L. T. 646.—AUS. 

se. V nder Interest Act, ] — The proviso 
to the Interest Act, s. 1, only enables 
the ot, to award interest in all cases 
whore it was payable in law before the 
Act, & the cts. In tnclla, followinf? the 
practice of the English cts., did not, 
prior to the Indian Act, award interest 
in the case of ordinary debts, but did 
80 only in certain special oases, — 

NANOHAPPA GOUNDAN V, ITTICHATHARA 

Mannadiar (1929), I. L. Li, AS Mad. 
549.— IND. 

PART III. SECT. 2, SUB-SECT. 3.— A. 

gk. Money obtained by threat .] — 
FuupHY V. Nixon (1925), 37 C. L. R. 
161 ; 26 S. R. N. S. W. 380.— -AUS. 

gl, Hescission of corUract <t return 
of purchase^money,] — Where the ct. 
gives a purely equitable relief as In the 
case of rosoission of a contract & repay- 
ment of the money paid by the pur- 
chaser, the moneys will carry interest 
from the date of the payment untU 
the date of repayment, whenever 
repayment takes place, but will not 
carry Interest cis a judgment. — 
Skinner v. James Stphonio Visible 
Measures, Ltd. (1927), 28 S. R. 
N. S. W. 20.— AUS. 


PART III. SECT. 6, SUB-SECT. 1. 

261 V. .} — Clyde Navigation 

Trustees v. Kelvin Shipping Co., 
Ltd., [19271 S. O. 622.— SCOT. 

sra. litUe in India.] — In India com- 
pound interest Is common, & often 
may bo necessary & proper upon a 
borrowing for necessity. — Sunder 
Mull v, Satya Kinkbr Saha v a 
(1927), L. R. 55 Ind. App. 85.— IND. 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

282 i. QtieMUm of fewt,] — In each case 
it i8 a question of fact whether a person 
is carrying on the business of money- 
lending. — Kerr v. Louisson, [1928] 
N. Z. L. R. 154.— N.Z. 

282 il, .] — A pltf., who alleges 

that deft, is carrying on business as a 
money -lender, discharges the prim A 
fade onus resting on him upon proof 
merely of a series of loan transactions 
by deft, of a volume frequency 
suffloient to indicate the existence of a 
money-lending business; but if further 
evidence is adduced which explains 
the real nature of those transactions & 
the circumstances surroimding thoir 
creation, it then becomes a question 
of fact ui)on a consideration of the 
whole of the evidence whether the 
existence of a business of money- 
lending has been affirmatively estab- 
lished. — Lapin v, Heavener (1929), 
29 S. R. N. S. W. 514 ; 46 N. S. W. 
W. N. 164.— AUS. 

PART IV. SECT. 1, SUB-SECT. 1.— B. 

sn. Cash order Irndneas.] — Reap. co. 

11 


carried on the business of providing its 
customers with written orders on shop- 
keepers requesting them to supply 
goods to a certain amount to the 
customer. The ciLstomer signed a 
memorandum stating that in con- 
sideration of the co. making a certain 
advance at his request ho midertook 
to pay to the co. a sum larger than the 
price of goods supplied by a deposit & 
instalments : — UeUi : the business so 
carried on was not that of money- 
lending, & resp, CO. was not under an 
obligation to register under the Money- 
lenders Act, 1924.— Allchurch v. 
Popular Cash Order Oo., Ltd., 
(19281 S. A. S. U. 189.— AUS. 

PART IV. SECT. 2, SUB-SECT. l.-A. 

801 ii. .] — Where a person 

whose business is that of money- 
lending, or who advertises or announces 
himself or holds himself out In any 
way as carrying on that business, & 
does any of those acts within the Irish 
Free State, he must, in order to make 
his contracts legal & enforceable within 
the liish State, comply in the 

Irish Free State with the pro-^ions as 
to registratJon contained in Money- 
lenders Act 1900, 8. 2 (1 ) (a ). — London 
Finance & Discount Oo., Ltd. v. 
Butler, 11929J I. R. 90.-^IR. 

PART IV. SECT. 2. SUB-SECT. 3. 

324 i. What amounts to — Question of 
fad .] — Goldstein v. Craft (1926), 26 
S. R. N. S. W. 354 ; 43 N. S. W. W. N. 
13.— AUS. 
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interest at 80 per cent, per annum until pay- 
ment. If default wei'e made the whole 
unpaid principal &; interest thereon became 
due & was to carry interest in the case of 
the first sum at 60 per cent, per annum & 
in the case of the other two sums at 80 per 
cent, per annum from the date of default 
until payment. In intended compliance 
with Money-lenders Act, 1927 (c. 21), s. 6, in 
each case before the money was lent there 
was made & signed by the borrower a note or 
memorandum of the contract stating that 
the sum referred to therein was advanced on 
the security of a promissory note, but not 
stating where repayment of the sum was to 
be made. Copies of the notes or memoranda 
were duly delivered to the borrower : — 
Held : (1) the note or memorandum in each 
case was sufficient. The ct., without deciding 
the point, inclined to the view that the 
terms of a security given for repayment of a 
loan need not be set oiit in the note or 
memorandum of the contract, at any rate 
where the security does not impose terms 
more onerous than those stated in the note 
or memorandum. 

(2) Where the interest charged exceeds the 
rate mentioned, Money-lenders Act, 1927 
(c. 21 ), s. 10 (1), imposes on the money-lender 
the burden of showing that the interest is 
not excessive & that the transaction of loan 
is not liarsh or unconscionable ; & in the 
circumstances pltfs. had in each case dis- 
charged themselves of this burden. — Reading 
Trust, Ltd v, Spero, Spero v. Reading 
Trust, Ittd., [1930] 1 K. B. 492 ; 99 L. ,T. 
K. B. 186 ; 142 L. T. 361 ; 74 Sol. Jo. 12 ; 
46 T. L. R. 117, C. A. 

Annotatione : — Asio (1) Reid. Tionnett & Co. v. Smith (1931 ), 
47 T. L. R. rm. As to (2) Refd. Parkfield Trust v. Dent, 
11931] 2 K. B. 579. 

353b. Substituted contract In settlement 

of action to recover loan.] — The male deft, 
borrowed, by promissory note, money from 
pltfs., a firm of money-lenders, agreed to 
repay the same by monthly instalments. In 
this transaction the requirements of Money- 
lenders Act. 1927 (c. 21), s. 6, were duly 
complied with. The borrower made default 
in paying the instalments, whereupon pltfs. 
issued a writ to recover the amount. Negotia- 
tions then took place, & in the result an 
arrangement was made by which the male 
deft. & the second deft., his wife, gave pltfs. 
a joint & several promissory note in respect 
of the amount unpaid on the first promissory 
note, an amount for interest, & certain agreed 
costs. A memorandum of this contract was 
signed by both defts., but no copy was sent 
to them within seven days, as required by 
sect. 0. The amount of the promissory note 
not having been repaid on the due date, 
pltfs. sued defts. to recover the same : — 
Held : ( 1 ) although the contract sued on was 

a substituted agreement for, or a variation 
of, the original contract entered into by the 
male deft., it was nevertheless a contract 
“ for the repayment by a borrower of money 
lent to him within sect. 6 ; (2) as a copy 
of the contract had not been sent as required 
by that sect., the contract was unenforceable 
against the male deft. ; (3) it was likewise 
unenforceable against the female deft., in- 


asmuch as it appeared that she signed the 
promissory note solely as a surety, & the male 
deft, not being liable she also was discharged 
from liability. — Eldridge & Morris v. 
Tayeor, [1931] 2 K. B. 416 ; 100 L. J. K. B. 
689; 146 L. T. 499 ; 47 T. L. R. 616. 

Anrotaiion Beimott & Co., Ltd. v. Srr^th (1931), 

47 T. L. R. 592. 

353c. What amounts to security — 

Guarantee.] — Temperance Loan Fund, 

V. Rose, No. 363r, post, 

353d. Duty to send copy to borrower.] — 

Eldrjdge & Morris v. Taylor, No. 363b, 
ante, 

353 e, Discharge of surety — On failure to send 

copy.] — E ldridge & Morris v. Taylor, No. 
358b, ante, 

353 f. Omission of date.] — Temperance 

Loan Fund, Ltd. v. Rose, No. 863r, post, 

353g. Date of loan Inaccurately stated.] — If 

the memorandum required by Money-lenders 
Act, 1927 (c. 21), s. 6, states the date of the 
loan incorrectly, the contract is unenforceable, 
even although the inaccuracy has caused no 
deception & is due merely to a clerical error.- — 
Gaskell, IjTD. V, Askwith (1929), 4.6 

T. L. R. 566 ; 73 Sol. .To. 466, C. A. 

Annotation : — Consd. Reading: Trust, Ltd. r. Spero, Spero 
i), Reading Trust, Ltd., [1930] 1 K. B. 492. 

353h. .] — The copy of the memorandum 

required by sect. 6 of the Money-lenders 
Act, 1927 (c. 21), 8. C, to be delivered to the 
borrower is not vitiated by the absence of a 
copy of the signature of the borrower, <te the 
memorandum itself is not vitiated by an 
accidenta.1 slip in the date of the loan. — 
Sherwood v, Dbeley (1931), 47 T. L. R. 
419 ; 76 Sol. Jo. 346. 

Annotation Consd, Bonnott & Co., Ltd. v. Smith (1931), 
47 T. L. R. 592. 

353 j, ,] — The copy of the memorandum 

required by Money-lenders Act, 1927 (c. 21), 
s. 6, to be delivered to the borrower must be 
an exact copy, & therefore, when the memo- 
randum correctly states the date of the loan, 
the copy is vitiat/c»d by an imperfect state- 
ment of the daU^. — Bennett (T. W.) & Co., 
Ltd. V, Smith (1931), 47 T. L. R. 592 ; 75 
Sol. Jo. 045. 

353k. ElTect of clerical error.]— Temperance 

Loan Fund, J.td. v. Rose. No. 353r, post, 

8531. Omission of copy of borrower’s signa- 

ture.] — Sherwood v, Dkeley, No. 353h, 
ante, 

353m. Power of court to go behind.] — (1) A 

memorandum under Money-lenders Act, 
1927 (c. 21), s. 0, must bo stamped before it 
can be received in evidence, 

(2) If such a memorandum is not a true re- 
presentation of the transaction, the ct. will go 
behind it, & if there is no memorandum of the 
real transaction there is no enforceable con* 
tract. — B. S. Lyle, Ltd. v, Chappell (1931), 
47 T. L. R. 602 ; 75 Sol. Jo. 511 ; revsd. on 
other grounds^ [1932] 1 K, B. 691, 0. A. 

353n. Necessity for stamp.] — B. S. Lyle, 

Ltd. V, Chappeu., No. 353m, ante, 

853o, .] — (1) By virtue of Money-lenders 

Act, 1927 (c. 21), s. 10, where a money-lender 
seeks to recover judgment against a borrower 
for more than a sum equal to the money lent 


PART IV. SECT, 8, SUB-SECT. 1.— B. 

ftO. Onus of proof ,] NEmoN c. Campbell, [19283 V. L. R. 364 ; [1928] Argus L. R. 221. — AUS, 
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& 48 per cent, per annum interest, be must 
satisfy the ct. that, in all the circumstances of 
the case, the rate of interest which he claims 
to recover is not excessive & that the trans- 
action is not harsh & unconscionable. 
Although the borrower does not appear to 
the writ, or does not further defend the 
action, the onus is still on pltf. money-lender 
to satisfy the ct. on these two points. He 
must therefore prove a transaction which 
comes within Money-lenders Act, 1927 
(c. 21), s. 6, & consequently he must prove a 
note or memorandum of the contract made 
in accordance with that sect. 

(2) Such a note or memorandum is a 
memorandum of a contract within Stamp 
Act, 1891 (c. 39), s. 1 &; Sched. T. to that Act, 
& therefore must be stamped with a 6d. 
stamp. — Parkfield Trust, Ittd. v. Dent, 
11931] 2 K. B. 579 ; 101 L. J. K. B. 6 ; 146 
L. T. 90. 

858p. Onus of proof.] — Parkfield Trust, 
I/TD. V, Dent, No. 353o, anie. 

353q. Renewal — ^Must appear on second 

memorandum.] — When the time for payment 
of an original loan granted by a money- 
lender has expired without complete repay- 
ment, there is no objection to extending the 
time for repayment on altered terms by treat- 
ing the old loan as paid off by means of a 
new loan on the altered teims, provided that 
the fact that this is being done is shown on 
the face of the second memoraiidum signed 
by the borrower before the new security is 
given. Such a memorand\mi is signed by 
the borrower before the money is lent vithiu 
the meaning of sect. 6 (1 ) of the Money-lenders 
Act, 1927 (c. 21), s. 0 (1). 

At the time when the second memo- 
randum is signed neither a cheque nor cash 
need bo handed over by the money-lender to 
the borrower ^ then returned. The money 
is lent within Money-lenders Act, 1927 (c. 21), 
8. 0, if it is aiipropriated by the money-lender 
to the y)urposes of the borrower, in any way 
which the borrow’d* authorises (Greer, L.J.). 
— B. S. Lyle, Ltd, v. Chappell, [1931] 1 K. B. 
691 ; 101 L. J. K. B. 185 ; 48 T. L. B. 119, 
C. A. 

353r. — — .] — (1) Every contract be- 

tween a money-lender & a boxTow’er for the 
repayment by the latter of money lent to 
him, & that includes a promise by the 
borrower to pay tlie balance of money 
previously lent to him, is brought within the 
purview of Money-lenders Act, 1927 (c. 21), 
6. 6. Wliere a. transaction is the renewal of 
an old loan, the fact that it is such ought to 
be set out in the memorandum in order to 
comply with sect. 6. 

(2) If the transaction between a money- 
lender Ai a borrow’er is unenforceable against 
the borrower by reason of non-compliance 
by the money-lender wuth the requirements 
of sect. 6, for example, by the omission from 
the memorandum of the date on which the 
loan was made, it is equally unenforceable 
against a person who has guaranteed the 
payment of the debt, 

(3) A security “ given by the borrower ” 
within sect. 6 of the Act of 1927 may take 
the form of a guarantee given by a third 
party. 

(4) ijlaahell v. Aakwith ( 1 929), 4 5 T. Ij. It. 506, 
did not decide that a mere clerical error in 


the memorandum required by sect. 6 will 
invalidate the memorandum ; & it must 

not be taken that a mere clerical error will 
have that effect (ScitUTTON, L.J.). 

The Money-lenders Acts are not to be 
construed strictly in favour of lenders ; they 
are to be construed on the same canons as 
any other Act (Slesser, L. J.). — Temperance 
Loan Fund, Ltd. v. Rose, [1932] 2 K. B. 
522 ; 101 L. J. K. B. 609 ; 147 L. T. 330, C. A. 

353s. Duty of money-lender to supply information — 
Application to proceedings on judgment 
summons.] — Practice Note (1929), 45 

T. L. R. 476 ; [1929] 1 B. & 0. R. 64. 

366. Add, Annotaiion : — Refd. Humphery v, Wil- 
son (1929), 141 L. T. 469. 

876. Add, Annotation : — Consd. Reading Trust, 
Ltd. V, Spero, Spero v, Reading Trust, Ltd., 
[1930] 1 K, B. 492. 

877. Add, Annotations : — As to (1) Refd. Crossing- 
ham V, Park (1927), 96 L. J. K. B. 1036. 
Generally^ Refd. Reading Trust, Ltd. v, 
Spero, Spero v, Reading Trust, Ltd., [1930] 

1 K. B. 492. 

377a. Before proceedings taken by money-lender 
for recovery of money lent.] — (1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 51),- s. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arising under any agreement to 
pay interest or an amount charged for 
“ expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,’* is within 
the jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings. — Crossingham V, Park, [1928] 1 K. B. 
330 ; 96 L. J. K B. 1036 ; 137 L. T. 051 ; 
43 T. L. R. 647, D. O. 

379a. Jurisdiction of county court — Amount of 
money lent over £100.] — Crossingham v. 
Park, No. 377a, anie, 

380a. Construction of Moneylenders Acts — Whether 
in favour of lender.] — Temperance Loan 
Fund, I/td. v, Roke, No. 353r, ante, 

381a. .] — (1) Held: in Money- 

lenders Act, 1927 (c. 21), s. 5 (3), the words 
“ no person shall act as such agent or 
canvasser ” must be construed as meaning 
no person shall act as an agent or canvasser 
employed by a money-lender or any person 
on his behalf for the purpose of inviting any 
person to borrow^ money or to enter into any 
transaction involving the borrowing of 
money from a money-lender.” The Act does 
not, therefore, prohibit canvassing or touting 
for this purpose, where the canvasser acts 
without the authority or mandate of the 
money-lender to whom he is introducing a 
customer. 

(2) Although a rate of interest on a loan 
not exceeding 48 per cent, does not carry 
the legal presumption introduced by sect. 10 
of tlie Act that the transaction is harsh & 
unconscionable ; yet, where in addition to 
liis contract for repayment of the loan tbti 
borrower gives a bill of sale over his furniture 
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of ample security for such repayment, a 
rate of 48 per cent, is, in such circumstances, 
HO excessive as to render the transaction 
harsh & unconscionable for the purposes of 
Money-lenders Act, 1900 (c. 61), s. 1. — 
Verner-Jkffrbys t?. Pinto, [19291 ^ Ch. 
401 ; 98 L. J. Ch. 337 ; 140 L. T. 360 ; 46 
T. L. B. 163, C. A. 

409. Add, Annoiationa : — Apprvd. Reading Trust 
V, Spero (1929), 46 T. L. B. 1 17. Held, Park- 
field Trust, Ltd. V, Dent, [1931] 2 K, B. 579. 

410a. .] — VBRNTJR-JEFFItEYS V, PiNTO, No. 

381a, an/c. 

410b. .] — Beadino Trust, Ltd. v . Spebo, 

Spero v. Beading Trust, Ltd., No. 353a, 
ante, 

410c. — Parkftexd Trust, I/td. t. Dent, 

No. 363o, ante, 

410d. Effect of consent to Judgment.] — 

Held : in a case where the interert charged 
exceeded 48 per cent, per annum & deft, 
consented to judgment, such consent did 
not relieve the ct. of the duty of enforcing 
the presumption arising under Money-lenders 
Act, 1927 (c. 21), s. 10, in the absence of proof 
to the contrary thereof, & the ct. was not 
entitled by reason merely of such consent to 
enter iudgmcnt in accordance therewith. — 
Mills’ Conduit Investments, Ltd. v , 
Denholm. [1932] 1 K. B. 233 ; lOU L. J. 
K. B. 085; 145 L. T. 585 ; 17 T. L. R. 51 1, 

C. A. 

AvnotaHonfi Consd. Varkflcld Ltd. Dei»t, fl9.'il J 

2 K. B, 579, Reid. B. H. LyJt*, Ltd. Chappell (1991 ), 
14C L. T. 23(1. 

434. Add, Annoiaiion : — As to (2) Refd. Glaskie v, 
Watkins, [1927] 2 K, B. 181. 

434a. Remitting action to county court— Whether 
claim founded on contract — County Courts 
Act, 1919 (c. 73), s. 1.] — Pltf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
& the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due to pltf. & other & necessary relief 
under Money-lenders Acts. Pltf. having 


applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to iBlOO : — Held : pltf.’s claim was founded 
on contract within County Ots. Act, 1919 
(c. 78), B. 1, & could be remitted to the county 
ct. under that sect, for hearing. — White v. 
Smith (1927), 96 L. J. K, B. ^7; 137 L. T. 
48 ; 43 T. L. R. 288 ; 71 Sol. Jo. 191, 0. A. 

438a. Onus of proof.] — Reading 

Trust, Ltd. v, Spero, Spero v, Reading 
Trust, Ltd., No. 363a, ante, 

488b. .] — Pabkfield Trust, Ltd. 

V, Dent, No. 363o, arde, 

438c. Effect of consent to Judgment.] — 

Mills’ Conduit Investments, Ltd. v, 
Denholm. No. 410d, ante, 

442. For Party seeking relief — Ordered to pay 
costs read “ Costs — Party seeking relief — 
Ordered to pay costs.”] 

442a. Action by money-lender — Judgment 

for reduced amount — Discretion to deprive 
plaintiff of costs.] — In an action by money- 
lenders in the county ct. for money lent & 
interest, where the judge is satisfied that the 
transaction was harsh &> unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he gives judgment for 
pltf 8. for a reduced amount, he has a dis- 
cretion to deprive pltfs. of costs. — Tem- 
perance Loan Fund v, Ebwood (1927), 
137 L. T. 449 ; 43 T. L. R. 530, D. C. 

445. Add. Annotation : — Consd. Glaskie v, Watkins, 
[1927] 2 K. B. 181. 

446. Add. Annotation : — Refd. Glaskie v, Watkins, 
[1927] 2 K. B. 181. 

447. Add, Annotations: — Consd. Crossingham v. 
Park (1927), 96 L. J. K. B. 1036. Refd. 
Glaskie v, Watkins, [1927] 2 K. B. 181. 

448. Add. Annotation: — N.F. Glaskie v, W^atkins, 
[J927] 2 K. B. 181. 

449. Add, Citations 2 R. B. 181 ; 96 

L. J. K. B. 469 ; 137 L. T. 132 : 71 Sol. Jo. 
192, O. A. 

456a. Employment of agent or canvasser — Money- 
lenders Act, 1927 (c. 21), s. 5 (3).J — Verner- 
Jefpreys V. Pinto, No. 381a, ante. 


part IV. sect. 7. SUB-SECT. 1.— 
C. (d). 

sp. Money borrowed for illegal irans' 
action — Excessive interest paid cannot 
he recovered ,] — Sikgbl v, O’Brien, 
[1931J 2 D. L. R. 882.— can. 


part IV. SECT. 7. SUB-SECT. 1.— 

F. (a). 

8q. Bill in favour of money-lender — 
“ Summary diligence ” — Money-lenders 
Act, 19-’7. a 18 (h).]—neU: ” 8um- 
mary diligence ” in sect. 18 (A) means 
the execution of diligence & not the 
obtaining of the summary warrant on 


which it proceeded ; accordingly, 
an arrestment executed after Jan. 1, 
1928, on a bill in favour of a money- 
lender was incompetent, although the 
warrant on which the arrestment 
pipceeded was obtained before that 
date. — Murray v. M’Gujkk, [1928] 
S. C. (Ct. of Sees.) 647.— SCOT 
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V6L XXXV. Cases 4-305. 


MORTGAGE. 

Part I. — Nature of Mortgage. 


Add, Annotations : — Retd. Weld v, Petre 78a. 


(1928), 97 L. J. Oh. 399; Dennerley v. 
Prestwich TJ. D. 0. (1929), 141 L, T. 602. 

20a. Disting^uishes mortgage for sale.]— Zi^ Geobge 
INGEEFIELD, Lti). (1932), 101 L. J. Oh. 360 ; 
147 L. T. 411 ; 48 T. L. R. 536, 0, A. 

72a. S. P, Ratcliff v. Davis (1610), 1 Bulst. 29 ; 
Oro. Jac. 244 ; Yelv. 178 ; Noy, 137 ; 80 
B. B. 733. 

Annotations : — Consd. Hyall v. liolle (1749), 1 Atk. 165 
Retd. Kinsey v. Heyward (1699), 1 Ld. llaym. 432 : 
Donald V. Suckling (1866), L. R, 1 Q. B, 585. 


-Ordinarily by the com- 


mon law, although a mtge. may be given 
without delivering possession, yet a mere 
pledge cannot be given without the delivery 
of the possession of the goods (Mellish, L. J. ). 
— Ayers v. South Austratjan Banking Oo. 
(1871), L. R. 3 P. 0. 548 ; 7 Moo. P. 0. 0. 432 ; 
19 W. R. 860 ; 17 E. R. 163 ; sub nom, Ayres 
V. South Australian Banking Oo., 40 
L. J. P. 0. 22. P. 0. 

Annotation: — Reid. Burdick v. Sewell (1883), 10 Q, B. U* 
363. 


Part II. — Classification of Mortgages. 

260. Add, Annotation : — Retd. Re Wait, [1927] 1 

Oh. 600. 305. Add, Annotation: — As to (1) Consd. Weld v, 

268. Add, Annotation : — Refd. Ohowood, litd. v, Petre (1928), 97 L. J. Oh, 399. 

Lyall (2), [1930] 2 Oh. 156. 


PART I. SECT. 1. 

sa. Agreement to deliver rruortgage — 
Meaning of mortgage — ItegistrahU rnort- 
gage.] -ii AS A.J<T Singh & Jagat Singh 
V. Kkhar Sinoii Gill (B. C.), 11929] 
4 I). L. R. 396 ; 2 W. W. ii. 431.— CAN. 

PART I. SECT. 4, SUB-SECT. 2. 

37 V. . ] — ^Where a registered 

Instrument clearly shows a transaction 
between the parties to be a sale, oral 
evidence to show that it was intended to 
be a ratge. is inadmissible in evidence.- • 
Mauno yiiWE Phoo V. Maung 'J'un Shin 
(1927), I. L. II. 5 Ran. 644.— IND. 

PART 1. SECT, 6, SUB-SECT. 1. 

51 xvii. .] — Hejujon v. Mayland 

(Alta.), 11927] 4 D. L. R. 171 ; [1927] 
2 W, W. R. 768 ; a/fd., 119281 2 D. L. R. 
85« ; [1028] S. c;. li. 225.— CAN. 

51 xviii. .1 — Bhagwan Saiiai v. 

Bhagwan Din (1890), X, L. K. 12 All. 
387 ; L. R. 17 Ind. App. 98.— IND. 

61 xix. -.] -Where the instni* 

inent professes fully & clearly to give 
the reasons & considemtiouH on whiclj 
it ])r<JCcedB, collateml ovidenfre is 
admi.ssible to show that tiie Iraii.sacUon 
is not thei’eby truly stated, although, 
in such cases, only the most cogent, 
evidence avails to rebut the pn*- 
Humption to the contrary. — Wilson v. 
Ward, 11930] R. C. R. 212 ; 2 1), L, R. 
433; revsg., 11929} 2 W. W. K. 122 ; 3 
1). L. R. 209; 2iAlta.L. R. 48.— CAN, 

65 i. SHjfieiency of agrernirnt 

for repurchase.] — Jit Webber, Et p. 
Vaunsky, [1931] 1 D. L. 11. 5S3.- -CAN. 

PART 11, SECT. 1. 

sq. Form of — Whether statutory form 
essential.] — Imperial Elevator He 
Lumber Co. v. Olive (1914), 29 
W. L. R. 339 ; 6 W. W. R. 1562 ; 19 
D. L. R. 248.— CAN. 

PART II. SECT, 2, SUB-SECT. 1, 

91 V. .] — Pltf.. as administrator, 

sued upon doft.’s alleged promise to 
(3xcouto a mtge. to testator on certain 
land, in consideration that testator 
would discharge a mtge. which he then 
hold thei'eon, so os U) enable deft, to 
^vo a first mtge. on the land to one 
L . : — ‘Held : the alleged promise re- 
quired to bo in writing, as relating to an 
interest in land. — Si'Oddart v. Stod- 
DART (1876), 39 U. O. R. 203.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

e i. .] — Leys v. Holling- 

HKAD (1878), 29 C. P. 66.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— B. 

109 1. Specific performance,] — Jewan 
Lal Daoa V, Nilmani Ohaudhuri 
(1027), L. R. 5.5 Ind. App. 107.— IND. 


PART II. SECT. 2, SUB-SECT. 6.— A. 

sc. Necessity for good faith — Effect 
of laches.] — Re Aylward, Ex p. 
McMillan (P. K. L), [1927] 4 D. L. R. 
305 ; 8 C, B. R. 352.— CAN. 

PART II. SECT. 2, SUB-SECT. 5.— B. 

sd. Transfer in blanJc--d: certificate 
of title.]— Re Hans G. Christensen. 
Ltd., Thom v. Everett, [1 928] 4 D. L. R. 
668 : [1928] 3 W. W. R. 314.— CAN. 

PART II. SECT. 2. SUB-SECT. 5.— I. 

88. Property as it stands at date of 
sale or foreclosure.] — For the pmi)oso 
of creating an equitable mtge, of a 
share in an indigo concern It is (luito 
sufficient to deposl the title deeds 
under which that share was acquired. 
Where such a share is mortgaged the 
Iiartlcs must be taken to intend that 
when foreclosure or sale takes place, 
at some subsequent date, the share 
shall pass to the purchaser as it stands 
at the date of the foreclosure or sale, 
& not merely as it existed at the date 
of the various title deeds when it was 
acquired. — Toomet v. Bhupendra 
Nath Bose (1928), I. L. R. 7 Pat. 520. 
—IND. 

PART II. SECT. 2, SUB-SECT. 6. 

sf. Agreement giving rights over build- 

ing to creditor .] — Clutterbuok v. 
Imperial Lumber Co.. 119281 3 

W. W. R. 123.— CAN. 

PART II. SECT. 2, SUB-SECT. 7.— A. 

sg. Charge on debt — Order to dchtor to 
pay third party out of specific fund.] — 
An agreement between a debtor & a 
creditor that the debt owing shall be 
paid out of a specific limd coming to 
the debtor will create a valid equitable 
charge upon such fund. — Prabodh- 
CHANDRA MlTRA V. ROAD OlLfi (INDIA), 
Ltd. (1930), I. L. K. 57 Calc. 1 101 .—IND. 

PART II. SECT, 3, SUB-SECT. 1.— A. 

n i. .1—An instrument of 

transfer lodged for registration under 
Transfer of I^and Act, 1915, expressed 
the consideration for the transfer to 
bo ** the sum of £200, tliis day lout to 
mo by M., which sum is to be repaid 
within two years from the date hereof, 
together irith interest at the rate or 
£6 per cent, per annum in the mean- 
time.** The transaction between the 
parties to the transfer was, to the 
knowledge of the registrar of titles, a 
mtge. transaction. The registrar re- 
fused to register the transfer : — Hdd : 
the registrar was Justified in rofusliig 
to register the transfer. — Purz v. Reg- 
istrar OP Titles. 11928] V. L. R. 348 ; 
[1928] Argns L. R. 224,— AUS. 
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n ii. -.1 — In order to bo nigin- 
trablo under Laud Titles Act u docu- 
immt given to secure a debt or loan 
must bo in the form prescribed for a 
mlge. — D evenish v. Connaoher, 
[1930] I W. W. R. 958 ; 2 D. L. R. 973 ; 
on appeal, [1930] 2 W. W. K. 254 ; 3 
n. L. K. 977 ; 24 Alta. L, R. 535.— CAN. 

b i. Certificate of registry — Requisites 
of.] — Re Bradshaw & Simcoe County 
Registrar (1867), 26 U. C. R. 464. — 
CAN. 

bb i. How ascertained.] — Re 

Land Tifues Act (1021), 65 D. L. R. 
770.— CAN. 

hh i. Proceedings for foreclosure 

— Who has jurisdiction.]— A mtge. of 
land, under a new system, operates as 
a security only, & not as a transfer 
of the land or of any estate or interest, 
therein, Heal Property Act, s. 100 ; 
& proceedings for foreclosure can be 
taken only before the district registrar, 
as provided for in sects. 113, 114 
of the Act ; & the ct. of K. B. has no 
Jurisdiction to make a final or other 
order of foreclosure in respect of such 
a mtge., in the absence at all events of 
a special agreement between the pariies 
raising equities as to title or for a 
conveyance of an estate in the land. — 
Re Alaire & FRECHEnT: (1913), 25 
W. L. R, 648.— CAN. 

si. Necessity for affidavit in Form. E — 
Land TUles Act, 3917, s. 100.]— Zfc 
Land Titles Act (Hask.), [19191 I 
W. W. R. 713.— CAN. 

sm. .] — Re Land Tiixiss 

Act, Canada’s Life Assurance Oo,*h 
Case (Saak.), [1919] 2 W. W. R. 47.— 
CAN. 

sn. Reffistrafion fees — By whom pay- 
able.] — A purchaser who, to secure a 
balance of purchase -money, has given 
a mtge. to the ct., must pay the fees 
for registration of his mtge, — 
Swbetnam V. SWEETNAM (1873), 6 
P. H, 83.— CAN. 

PART II. SECT. 3, SUB-SECT. 1. - 
B. (g). 

o i. Action to redeem <X* set asUlc 

sale under power in mortgage —No 
allegatUm of fraud — Subsequent action 
to redeem (t: set aside on ground of fraud.] 
— Rudge V. Haddington Island 
Quarry Co.. Ltd. (1929), 41 B. C. R. 
502.— CAN. 

PART II. SECT. 6, SUB-SECT. 3. 

293 i. ValidUy — Omission of pcncU 
sum in obligatory dausc.] — Held : the 
omission did not render the bond 
uncertain & inelfeotnal. — Great West 
Life Assurance Co. v , Campbell 
(Mon.). [19281 1 D, L. R. 263 ; 37 Man. 
L.R. 164; [1927] 3 W. W. R. 645.— 
CAN. 



Cases 3688— 505a. English and Empirk Digest Supplement. 


Part IN. — Parties to Mortgages. 


368a. Cost of piu*chasing adjoining land — Main- 
tenance of value of trust property .] — Rc 

Haig (1912), cited in Underhill’s Law of Trusts 
Trustees, 8th ed., p, 231. 

371. Add. Annotation: — Generally ^ Refd. Pirie v. 
Richardson, [1927] 1 K, B. 448. 

383a. .] — As a general rule long 

teims of years do not answer the description 
of “ real securities,” wdthin the meaning of a 
]>ower for tinistees to lend on mortgage of 
“ real securities,” — JRe Boyd’s Settled 
Estates (1880), 14 Ch. D. 026 ; 49 L. J. Cb. 
808 ; 43 L. T. 348. 

385a. Fourteen years.] — Trustees being 

empowered under a settlement to invest 
trust moneys upon mtge. of freehold, copy* 
hold, or leasehold estate, invested upon mtge. 
of leaseholds, with only fourteen years to 
run, the ct. directed the mtge. to be called 
in, without prejudicing any question as to the 
liability of the trustees in the event of a loss. 
— PiNCE V. Beattie (1863), 2 New Rep. 546 ; 
.32 L. J. Ch. 734 ; 9 L. T. 315 ; 27 J. P. 804 ; 
9 Jur. N. S. 1119 ; 11 W. R. 979. 

385b. .] — BoiTiiNE V. Mole (1843), 1 L. T. 

O. S. 12 ; subsequent proceedings (1845), 8 
Beav. 177 ; 50 E. R. 70. 

389a. Real security In Scotland — Power forbidding 
investment on real security In Ireland.] — 

Trustees of the will of a testator, who died 
in 1845, had power to invest on “ real 
securities in England or Wales, but not in 


Ireland.” The ct. declined advising the 
trustee to invest, under the powers contained 
in the 22 23 Viet. c. 35, s. 32, on a mtge, 

of Scottish estate. — He Miles’ Will (1859), 
27 Beav. 679 ; 29 L. J. Ch. 47 ; 1 L. T. 122 ; 
23 J. P. 805 ; 5 Jur. N. S. 1230 ; 8 W. R. 
54 ; 54 E. R. 220. 

389b. House property — Value dependent on 

covenants.] — ^An investment by trustees of 
£2,183, trust funds, which they w^ere cm* 
powered to lend on real security, in a mtge. 
of house proiieity in a town, occujDied for 
commercial purposes & valued at £2,800, 
a value also in some measure dependent on 
the performance of cJovenants, held not to be 
justified. — Phillipson v. OA^n'Y, Gatty v, 
PiiiLLiPSON (1848), 7 Hare, 510 ; 12 L. T. 
O. S. 446 ; 13 Jur. 318 ; 68 E. R. 213. 

Armotatio7is : — Apld. Norris v. Wright (1851), 14 Boav. 291. 
Refd. Ite Massiugberd’s Settlement, Clark v. Trclawiiy 
(1890), 63 L. T. 296. 

415a. Investment improvident owing to nature of 
property .] — He Salmon, Pkiest v. Uppleby 
(1889), 42 Ch. IJ. 359 ; 62 L. T. 270 ; 38 
W. K. 150 ; 5 T. L. R. 583, C. A. 

AnnoitjUions : — Consd. JsJxplorJng Land & Minerals Co. v. 
Kolckiriaim (1905), 94 L. T. 234. Refd. Blyth r. Fludgato. 
Morgan Blyth, STiiltli v. Blyth, [1891] 1 Ch. 3.37 ; Ue 
Turner, Barker v). Iviniey, [1897] 1 Ch. 636 ; Head v. 
Gould, [1898] 2 Ch. 260 ; Be Lake, Ex p, II owe, Trustees, 
[1903J 1 K. B. 439. 

438. Add. Annotation: — As to (1) Refd. Re 
Vickery, Vickery v. Stephens, [1931] 1 Ch. 


Part IV. — Form and Contents of Mortgage. 


488. Add. Annotation : — Dlstd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

490. Add. Annotation: — to (1) Consd. Sowerby 
V. Lindsay (1928), 44 T. L. R. 501. 

601, In the catchwords for ‘‘ charged '' read 
“ changed.” 

501a. .]— Jackson v. Innes (1819), 1 

Bli. 104 ; 4 B. R. 38, H. L. 

Annotations : — Apld. Clark v. Burgh (1846), 2 CoU. 221. 

Consd. Whitbread v. Smith (1854), 3 De G. M. &; G. 727. 

Apld. Heather v. O^Neill (1867), 4 Jur. N. S. 181. Consd. 

Atkinson v. Smith (1868), 3 De G. & J. 180. Apld. llast- 


ingH V. Astley (1861), 30 Beav. 260. Expld. Dawson v. 
Bank of Whitehaven (1877), 6 Ch. D. 218. Distd. .Tones 
V, Davies (1878), 8 Cb. D. 205. Refd. Beevo v. Hioks 
(1826), 2 Sim. & St. 403 ; Hlpkln v. Wilson (1860), 15 
L, T. O. S. 559 ; Plowden v. ITyde (1852), 2 Do (4. M. & G. 
684 ; Eddloston v. Collins (1^53). 3 De G. M. & G. 1 ; 
Walker v. ArnLstrong (1 856), 21 Beav. 284 ; Heather v. 
O’NolU (1858), 27 L. J. Cb. 512 ; Piomlcy v. Floton (1888), 
14 App. Gas. 61. 

605a. .] — A mtge. of property does not 

alter the existing limitations affecting it, 
except for the pui’pose of the mtge., unless 
an express intention be shown to resettle it. — 
Hastings (Lord) v. Astley (1861), 30 Beav. 


PART III. SECT. 1, SUB-SECT. 1. 

o f. .] — Under Act Respect- 

ing Homesteads, s. 2, the registrar 
cannot register a mtge, of homestead 
land if the same is not signed by mtgor.’s 
wife, although in a paper attached to 
the mtge. she purports to have relin- 
Qiiished her homestead riglits in favour 
of rntgee . — lie Land TrrLES Aor, [191 9 J 
1 W. W. R, 711.— CAN. 

o ii. tfi* ackrunelcdffmcnt.J 

- A mtge. by a liusband of his home- 
stead was in fact consented to by his 
wife of her ow’ii free will & knowing 
w'hat it was. To It was attached hcj' 
wTitt.cn consent & a certificate by a 
comr. of her acknowledgment of 
execution of it of her own free will, ct/*. 
Being on its face in compliance witli 
Dower Act, 1917, it was regiwStcred. 
The facts, however, were that tho wife 
had not made before the comr. the 
acknowledgment to which he cei tided. 
Tho husband liad participated in this 
i>reach of tho statute in order, u])- 
jjarentlj", to save his wife, who was iu 


ill-health, f,he inconvenience of going 
from the farm to the comr.’s otbco 
lleM : since tho wife’s consent was 
not evideiu;ed in the manner presciibed 
by the statute, the mtge, was, in thl.s 
sense, not made with her con.sent, &; 
was null & void as against her dow'cr 
right ; there were no grounds for 
holding her estopped. But since the 
hiLsbaud by his conduct had induced 
the intgee. to believe that his wife’s 
consent liad been properly & regularly 
given & the rntgee. had on the strength 
of this belief parted with tho property 
for the pajTDcnt of which the mtge. 
w'as security, the husband was estopped 
from setting up her lack of effective' 
f!onsent as a defence to an action on 
tlie mtge. Moreover, he was, in any 
event, personally liable on the cov(j- 
nant, — V ahsia>w v. Moork. [1930] 2 
W. W. R. 310 ; 4 D. L. 11. 760.--CAN. 

sp. MortuaVf hu allvoed ahsoliUc 
owner -Third party iu itossrss'ion.] — 
(fUKV V. COUCHER (1868), 15 Gr. llO.- 

CAN. 


PART in. SECT. 3, SUB-SECT. 1. 

341 II. What estate passes,] 

— Banqub J^rovincialb DU Canada 
r. CAprTAL Trust Corpn., (19281 4 
D. L. B. 390 ; 62 O. L. R. 458.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— 
A. (a) i, 

343 i. Whether mortgagee concerned 
vnth application of money .] — Place v. 
Spawn (1859), 7 Gr. 406.— CAN. 

ar. 1‘owcr given by testator to mort- 
gage “ my estate ** — Property sxthject to 
life interest of un/e.]— Puhdom v. 
NoRTUBRN IdFE ASS’CK OO. OF CANADA, 
[19281 4 D. L. R. 679 ; 63 O. L. 11. 
12; affd., [19301 S. C. R. 119; 1 

D. L. R. 1003.— CAN. 

PART IV. SECT. 1. SUB-SECT. 1.' 

483 iv. There is an Iraplied 

covenant on the part of a mtgor. to 
repay tho mtge. money, even tliouph 
tho bond oontulns no express promise 
to i-epay it.— Oihiatiii Lausah Kalwau 
V. BiNDBriHWARI PRANAD SAHU (1928), 
I. L. R. 8 l»at. 10.— IND. 
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VoL XXXV.— mortgage. Oaaes 605a— 782a. 


260 I 8 Jup. N. S. 226 ; 10 W. R. 73 ; 64 
B. B. 888. 

508. Add, Annotation : — ^Refd. Be Park, Public 
Trustee v, Armstrong, [1032] 1 Ch. 680. 

526. A dd. Annotation : — Refd. Bottomley v. Ban- 
nister (1031), 101 L. J. K. B. 40. 

588. Add* Annotation : — ^Refd. Spyer v, PhiUipson, 
[1031] 2 Ch. 183. 

5g8a, — On a mtge. of a public 

house the goodwill is not included unless 
expressly mentioned. — Bo Bennett, Claeke 
V. Whito, [1890] 1 Ch. 316 ; 68 L. J. Ch. 104 ; 
47 W. B. 406. 

587. Add. Annotations : — Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246 ; Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. 

590. Add, Annotation : — As to (2) Consd. Halifax 
Bvulding Society v, Keighley, [1931] 2 K. B. 
248. 

690a. .] — Haijeax Building Society v. 

Keighley, No. 1357a, post. 

623a. Covenant for payment of yearly 

premium & other costs & charges of insur- 
ance.] — Held : a mtge. for £1,600, with 
covenants for payment of the yearly premium 
& other costs & charges of an insurance of 
£1,000 upon a particular life for seven years, 
required a £25 stamp. — H alsb v. Peters 


(1831), 2B,& Ad. 807 ; 1 L. J. K. B. 2 ; 109 
E. R. 1342. 

Annotations : — ^N.P. Doe d. Merceron v. Bragg (1888), 8 Ad. 
& El. 620, Consd. lilohards v. Maocle^eld, Oocke v. 
EdwardH(1841), 10 L. J. Ch. 329. Distd. Wrougbton v. 
Turtle (1843), 1 Dow. & L. 473. Bbtd. Tjawranoe v. 
Boston (1851), 21 L. J. Ex. 49. Reid. Loyd v, Heathcoto 
(1833), 3 Tyr. 309. 

626a. Second mortgage^ Covenant to pay 

sum secured by first mortgage — First mortgage 
duly stamped.] — A second mtge. of freehold 
property subject to an existing first mtge. 
contained a covenant by the borrower to 
pay by instalments (a) a sum equivalent to 
the amount of the loan, the subject of the 
first mtge., (b) a sum equivalent to the 
amount of the loan, the subject of the second 
mtge., & (c) a sum equivalent to the interest 
on the amounts remaining unpaid under both 
mtges. There was a proviso for redemption 
on payment of the amount of the second 
mtge. & interest thereon. The first mtge. 
had been duly stamped with the appropriate 
duty on the amount thereby secured ; — Held : 
the second mtge. was liable to stamp duty 
in the aggregate of the two sums secured by 
the two mtges., the covenant contained in 
the second mtge. to pay the amount secured 
by the first mtge. being an additional cove- 
nant mjide with a dilTerent covenantee. — 
Mutual Property Insurance Co., I/rD. v. 
Inland Revenue Combs. (1020), 136 L. T. 
354. 


Part VI. — Rights and Liabilities of the Mortgagor. 


633. Add, Annotation : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

732a. Service of notice to quit—Whether Small 
Tenements Recovery Act, 1838 (c. 74), 

applicable.] — A mtge. deed contained a clause 
by which the mtgor. attorned tenant from 
year to year to the mtgees. at a nominal 
rent. It was also provided that, if the 
mtgor. made default in payments under the 
deed, the mtgees. might give to the mtgor. 
seven days’ notice in writing to determine the 


tenancy created by the deed. The mtgor. 
defaulted & the mtgees. served on him a 
notice to quit. The mtgor. refused to give up 
possession : — Held : the term or interest of 
the mtgor. in the mortgaged property had 
been “ duly determined by a legal notice to 
quit or otherwise ” within sect. 1 of above 
Act, &, therefore, justices had power to issue 
a warrant to give possession of the property 
to the mtgees. — Dudley District Benefit 
Building Society v, Gordon, [1929] 2 
K. B. 106 ; 98 L. J. K. B. 480 ; 141 L. T. 


PART IV. SECT. 5. SUB-SECT. 3.— 
A. (a). 

517 iv. Dominion 

Trust Co. v. Mutual Life Assurance 
C o., British Canautan Securities v. 
Min’UAL Life Assurance Co., [1917] 
3 W. W. R. 941.— CAN. 


PART IV. SECT. 7, SUB-SECT. 1. 

620 ii. Secunty for future 

advances — Construction of Stomp Act, 
1891 (c. 39), 88 , 15 (1), 88 (1) (2)d— 
O’Sullivan v. Lougrnan, [1927 J I. R. 

493.— IR. 


620 iil. .1- — A tinsi deed 

to seoui’o debentRixw reciiod that tbo 
C. Co. bad detonulnod to istsue a series 
of debentures for a sum not excoediog 
iil 00,000, & the first of the conditions 
indorsed on each dcdionture stated : 
“ This debenture is one of a seiios of 
deiientures all In tlie like form for 
H(?curing principal sums not exceeding 
at any one time in the affgTf;gat(» 
.•^51 00,000.” The trust deed also con- 
tained a capitalisation clause, tbo 
eUoct of which was thii-t if any interest 
should be in arrear for a period of six 
months, it should bo added to tlie 
principal sum due imdor the debenture, 
& treated as principal money for all 


J.S. 


]>urposcs. The dubontures weiu ex- 
pressed t,o become payal>lo on Jan. 11, 
1 938. The mtgor. elaiined that stamp 
duty was payable not on a limited sum, 
but" as on an amount “ uncertain or 
without limit ” : — Udd : the amount 
which the trust deed was intended to 
ficcui’e was a sum readily ascertainable 
l>y arithmetical calculation, then-!- 
foro, was not ” without any limit ” 
within Sched, I of Stamp Duties Act, 
1882, & that duty should bo paid in 
n'spect of £100,099. — Oascadr 
Brewery Co., Ltd. t». A CoLLwcToit 
OF Stamp Duties (1929), 23 Tas. L. R. 
18.— AUS. 


PART VI. SECT. 3, SUB-SECT. 5. 

sa. No riff hi to fjrowma crops ,] — 
Jackson r. Penfold, [19311 1 D. L. R. 
80H ; 66 O. L. Ih 140. — CAN. 


PART VI. SECT. 8, SUB-SECT. 7. 

665 iv. .] — A mtgor. 

in possession is entitled to cut timber 
on the land & to give third persons 
a lieonoo to do so, unless it is shown 
that the security is thereby impaired. 
The onus Is on the party seeking to 
establish impairmont to plead & ofTer 
proof of it. — Rkid V. Galbiliitu, [1027] 

17 


2 D. L. R. 857 ; [1927] 1 W. W. R. 
780 ; 38 B. C. K. 287 ; varying, [1926] 
4 D. L. R. 814 ; [1926] 3 W. W. K. 
500 ; 38 B. 0. R. 36.— CAN. 


PART VI. SECT, 4, SUB-SECT, 2.— D. 

g i. Position of mortgagor .] — 

Whore a mtgoo. leases the land to the 
mtgor., the latter does not take the 
loose in his character as mtgor., but 
in his individual capacity only, & as 
such ho stands in the same position 
os a stranger to the mtge. — Masse y- 
Harris Go. V. Manley, [1927] 1 
D, L. R, 464 ; [1927] 1 W. W. Ii. 35 ; 
21 Sask. L. R. 256.- CAN. 

PART VI. SECT. 4, SUB-SECT. 3. - A- 

h. Pevsd., [1924] 1 W. W. R. 1233; 
18 Sask. L. R. 269. 

sk. Effect of Landlord Tenant Act* 
P. S. a., 1914 (c. 155), 8. 3.]— Kennedy 

V. Agricultural Development 
Board, [1926] 4 D. L. R. 717 ; 59 
O. L. R. 374.— UAN . 

si. Effect of Land Titles Act, s. 111.] — 
Mattuewbon Brothers Sc Mather v. 
Good, [1927] 3 D. L. R. 422 ; [1927] 1 W. 

W. R. 728 ; 21 Sask. L. R. 403.— CAN. 
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683 ; 03 J. P. 180 ; 46 T. L. B. 424 ; 27 
L. G. B. 448, D. O. 

737. Add, Annotation : — Apld. Dudley & District 
Benefit Building Society v. Gordon, [1929] 
2 K. B. 105. 

739. Add, Annotation : — Retd. Be Wait, [1927] 1 
Ch. 606. 


772a. .] — Kino v. Bird, No. 774, poat. 

845, Add, Annotation Refd. The W. H. Bandall, 
[1028] P. 41. 

846. Add, Annotations: — Refd. Torbay Hotel v, 
Jenkins, [1927] 2 Ch. 225 ; Be Sunnyfield, 
[1932] 1 Ch. 79. 


Part VII. — Equity 

853. Add, Annotation : — to (2) Refd. Be Wells, | 
Swinburne-Hanham v, Howai'd (1932), 48 
T. L. R. 617. 

866a. Whether mortgagee trustee of equity of 
redemption.]— Re Wells, Swinrurne-Han- 
UAM V, Howard, No. 1017a, post, 

971a. Clause giving mortgagee interest in property 
on redemption.] — Provisions in a mtge. deed 
conferring on the mtgee. upon redemption 
an interest in the mortgaged premises are a 
clog or fetter on the equity of redemption, 
being so are void not only against the 
mtgor., but also against the purchaser of his 
interest, since they are inconsistent with the 
very nature & essence of a mtge. — M eheban 
Khan v, Makhna (1930), 57 L. R. Ind. App. 
168, P. C. 

984. Add, Annotation : — Consd. Weld v, Petre 
(1928), 97 L. J. Ch. 399. 

1017a. Mortgage by company — Dissolution of com- 
pany — Whether bona vacantia.] — In 1899 a 
limited .co. mortgaged to trustees of a will 
certain leasehold properties by way of absolute 
assignment subject to the equity of redemp- 


of Redemption. 

tion. In 1910 the co. went into liquidation, 
& in 1913, the trustees having called in the 
mtge., the co. made default & the trustees 
appointed a receiver. In 1916 the co. was 
dissolved, the income of the property being 
at that time insufficient to meet the mtge. 
interest, & nothing was done in respect of 
the equity of redemption as the liquidator 
considered it to be of no value. The value 
of the property having since largely increased, 
the surviving trustee clahned to be entitled 
to the property absolutely, & the Crown 
claimed the equity of redemption as bona 
vacantia: — Held: (1) Cos. Act, 1929 (c. 23), 
s. 296, did not apply, as that section was not 
retrospective ; (2) after the disappeai-ance of 
the legal entity which had had the right of 
redemption the Crown was entitled to the 
propeiiy as bo7ia vacantia, 

(3) The equity of redemption, then, was 
a right of property which could be disposed 
of by tJie mtgor. In a general sense the 
mtgee. was not a trustee for the mtgor. ; 
their interests wx*re antagonistic, though the 
mtgee. might be trustee in a limited sense — 
that 'was, in respect of suri)lus i^urchase- 


PART VI. SECT. 5, SUB-SECT. 6.— 
B. (a). 

784 vu. — .1 — ^Where a lease 

made by a mlgor. is subsequent to the 
int-ge., the mti?oc. has not the right at 
common law t-o regulro tlie tenant to 
pay the rent to him to sue for its 
recovery unless the relationship of tlu; 
landlord & tenant has been created 
between them by mutual agreement ; 
6c the mere fact of the tenant remaining 
in possession after notice from the 
mtgee. to jiay the rent to him is not 
evidenee of such an agreement. The 
provision in Heal i’roperty Act, 
K.. S. M., 11)13, s. 114, that a mtgee. 
upon default by th(? mtgor. “ may 
enter int-o possesson of the mortgaged 
or encumbered land by receiving the 
rents & profits thereof," does not give 
the mtgee. a right of action for rent 
against a tenant holding imdcr a lease 
made by the mtgor. after the mtge. — 
Aikeniieap V. Spivak, flDSl] 2 
\V. W. it. 721 ; 4 O. h. R. 721 ; 3!) 
Man. L. II. f>Il.~CAN. 

PART VI. SECT. 7. 

c i. Mortoage overdue. — 

Jiight of possession in mortgagee .] — 
Ejectment cannot bo sustained by a 
mtgor. against a stranger where the 
mtge. is overdue & unsatisfied, & the 
foe Sc right of possession being in the 
mtgee. — D oe d. McBeunie v, Luxdt: 
(1844), 1 U. C. R. 1 80.— CAN. 

si. Payment into court of amount due 
on mortgage — Application for order 
under Mortgages Act, R, S, O., 1914 
(c. 112) — Mode of application.] — lie 
Appleton & Ttoas, [1927] 4 D. L. R. 
1125 ; 61 O, L. K. 338.— CAN. 

PART VU. SECT. 3. SUB-SECT, 8. 

sm* Under decree for sale — Wluxt is 


incident to land-— Manure in heaps on 
land.] — Manure in heaps on laiul, not 
the pnjduce thereof, does not pass to 
the puinhaser of the equity of redemp- 
tion imder a decree of sale, as an in- 
eldont to the land ; & If he uses it, it 
Is a conversion, for which the mtgor. 
may recover in trover without a 
demand. — Tuomhon v. Walsu (1852), 
2 All. 309.— CAN. 

PART VU. SECT. 4. SUB-SECT. 2. -A. 

968 iv. .] — 

Toohey V. Guntheu (1927), 28 

S. R. N. S. W. 229 ; 45 N. S. W. W. N. 
11.— A US. 

PART VU. SECT. 4, SUB-SECT. 2.— 
B. (c). 

sn. AgreemerU for future advances .] — 
Where a mtge. Is for a definite amount 
it also covers future advance but th(5 
amount outstanding Sc sectircd by tlio 
mtge. may bo ascertained at any time. 
Sc on payment thereof there is nothing 
to prevent the inlgor. from getting 
back the mortgaged property Sc enjoy- 
ing it Just as he did before making the 
mlge., it cannot bo said that the 
mlgc. constitutes a clog on the equity 
of redemption. — Stephen & Stephen 
V. Thans-Canada Finance (>)Rpn. 
Ltd.. [1931] 2 W. W. R. 448 ; 4 D. L. R 
783.— CAN. 

PART VU. SECT. 4, SUB-SECT. 2.— F. 

q i. Permanent lexise.] — 

IXrmanont leases executed by the 
mtgor. in favour of the mtgee. sulise- 
quont to the mtge. constitute a clog 
on the equity of redemption & are null 
& void. — P abshaham Yeshwantshet 
V, Laxmibai (1928), I. L. R. 53 Born, 
360.— IND. 

»p. CoveTiant creating right of pre^ 
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emption in favour of mortgagee — 
Limited to life of parties.] — A covenant 
in a mtge. deed creating a right of 
pre-emption in favour of the mtgee.. 
the operation of which is not meant 
to extend lioyorid the lifetime of the 
parties, is neither a clog on the equity 
of redemption nor obnoxious to the 
rule against pf?rpctuitleH. — Matura 
SUBBA RAO V, SUUENDBANATH SaHU 
(J928), I. L. R. 8 Pat. 243.— IND. 

PART VU. SECT. 5. 

1013 i. Amount appearing in receipt 
clause — How far conclusive.] — A bill 
alleged that a mtge. was executed by 
W. to deft. In consideration of $450 ; 
that deft, advanced only $150 thereon. 
Sc W. being entitled to receive the 
balance assigned such right & con- 
veyed his equity of redemption to 

E llf. ; that deft, ivfuscd to pay the 
alauco & claimed to hold the mtge, 
as security for $450. The prayer was 
for specific performance or, in the 
alternative, a declaration of the above 
facts, & for general relief : — Held : 
upon the foots alleged In the bill, 
namely, that the mlge. was being held 
for more than had been advanced 
thereon, &, therefore, to that extent 
had formed a cloud on the title, pltf, 
would be entitled to a declaration to 
that ollect, & appropriate relief. — 
CALVEitT V. Burnham (1881), 6 A. R 
G20.— CAN. 

a i. .] — Fredebikskn 

V, Western Can. Inv. Co. (Soak.). 
19273 1 B. L- R. 804.— UAN. 

•PART VU. SECT. 6, SUB-SECT. 1. 

sq. Statuie for Sale of Kguitiea of 
Redemption — When applicable,] — Frrz- 
QIBBON V, Duogan (1865), 11 Gr. 188. 
—CAN. 
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moneys after his own claims had been satis- 
fied (LiObd Hanworth, M.R.). — Re Wells, 
Swinbubne-Hanham V. Howard (1932), 101 
L. J. Ch. 346 ; 48 T. L. R. 617, 0. A. 

1024. Add, Annotation: — Refd. Ideal Mims v, 
Richards, [1927] 1 K. B. 374. 

1025. Add, Annotation : — Refd. Ideal Films v, 
Richards, [1927] 1 K. B. 374. 

1049. For the existing catchwords read “ 


1085. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

1091a, Claim for repayment of excess received 

by mortgagee over amount due under mort- 
gage,] — Where shares in a co. were mortgaged 
to secure a loan with interest, &; the value of 


the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
ofi the loan & interest, & a summons was 
subsequently taken out claiming redemption, 
Sc also repayment of the excess of the amount 
of dividends received by the mtgee. over 
& above the amount due under the mtge. : — 
Held : an order for payment of the excess 
claimed against the mtgee. could, by R. S. 0., 
Ord. 55, r. 5a, be obtained upon orginating 
summons. — Weld v. Petre, [1929] 1 Ch. 33 ; 
97 L. J. Ch. 399 ; 139 L. T. 596 ; 44 T. L. R. 
739 ; 72 Sol. Jo. 569, C. A. 

1092. Add. Annotation : — ^Refd. Ruislip-North- 

wood Urban District Council v, Lee (1931), 
145 L. T. 208. 


Part VIII. — Assignment and Devolution of Mortgage 


1177. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

1279a. Sale on bankruptcy of mortgagor of mort- 
gage of settled premises — Effect of — Right of 
purchaser to hold mortgage as first charge on 
estate.] — Simpson v. O’Sullh^an (1840), 7 
Cl. A: Fin. 550 ; West, 332 ; 7 E. R. 1179. 

1324a. .] — The legal estate in i>roperty 

vested in a testator by way of mtge. does 
not pass under the description of “ securities 
for money,” or money invested on any 
s(5cm’itv.”-— /i*e OoiiFETT’s Trust, Ex p, 
PiiiCK (l«fi0), 19 L. 1. Ch, 173 ; 14 Jur. 53. 


1326a. -.] — Testator, who was a mtgee., 

devising all the rest & residue of his freehold, 
leasehold, & copyhold estates in possession 
or reversion, together with all his goods, 
chattels, etc. mtges. &> debts to a legatee, 
subject to the payment of his debts, etc., & 
also appointing the legatee exor. of his will : — 
Held ; not to have thereby devised the legal 
estate in the mortgaged premises to such 
legatee. — Sit.vestbir v. Jarman (1822), 10 
Price, 78 ; 147 E. R. 248, Ex. Ch. 

Annotations : — Refd. Galliers v. Moss (1821)), 9 B. & C. 267 ; 
Doe d. Gue.st v. BeDnett (1851), 0 ICxch. 892 ; Re Field's 
Mortgage (1851), 15 Jur. 1004. 


Part IX. — Rights and Liabilities of the Mortgagee 


1352. To the existing pariigraph, after the last 
words ” toll gates,” add as follows : — 

; (3) he was entitled to have a receiver 
appointed. 

1357. Add. Annotation : — Folld. Ualifax Building 
Society v. Keigliley, [1931 } 2 K. B. 248. 

1357a, Effect of Law of Property Act, 1925 (c. 20), 
s. 108 — On Conveyancing Act, 1881 (c. 41), 


s. 23.] — A mtge. deed made in 1919 provided 
that the mtgees. might insure the premises 
against fire, & that the mtgors. should pay 
the premiums to them. Before 1925 the 
mtgees. effected insurances of the premises 
under the deed. Before that year the 
mtgors. also effected with other insurers an 
insurance of the i)remises apart from statute 
or the deed in their own names. In 1930, 


PART VII. SECT. 6, SUB-SECT. 2. 

o i. Assignee m)t hatred by 

•twenty years* possession of assigiwr 
claiming under mortgagor .] — Collixs 
V. Kifili) (1806). C N. S. 11. (2 Old.) 252. 
—CAN. 


sa. Exrcutor—Nercssity for proof of 
iwobate ,] — An assignment of a mtge. 
by an cxcir. is not admissible in evi- 
deuco without proof of the probate. — 
Dok V. Hanson (1857), 8 N. B. R. 
(3 All.) 427.— CAN. 


PART VII. SECT. 8, SUB-SECT. 4.— B. PART VIII. SECT. 1, SUB-SECT. 2. 


sr. By motion for judgment — Pro- 
ceedings by action — Limitation of costs 
recoverable .] — Malkowtch v. Gisntk, 
[1928] 3 W. W. R. 65.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

b i. Mortgage paid off bynuvri- 

gagor.l—Bcot. 90 of Land Titles Act, 
whloh provides that a mtgee. on 
receiving payment of a mtge, which 
the mtgor. Is entitled to pay off is 
bound to transfer the mtge. to a third 
party if the mtgor. so dlr<'Cts, does not 
have the ofCcct of continuing the life 
of a mtge, so transferred if it has been 
paid off In full by the mtgor. himself. 
In such a case there is nothing to 
assign or transfer.— Devenish & De- 
VENISH V. CONNACHER (Alta.), [1929] 
4 D. L. R. 1004 ; 3 W, W. R. 355.— 
CAN. 


b i. .1 — Since hy virtue of the 

cevonant Implied by sect. 54 of Land 
Titlo.s Act, R. 8. A., 1922 (c. 133). thcro 
is a direct personal liability of the 
IraiiNfcree of inoHgagt'd land to the 
mtge<i., the original mlgor. becomes a 
surety ft)r the IransfeitJC to the mtgee. 

therefore, is entitled to pay off the 
mtge. monc'y as soon as tbci’o is default, 
without waiting till ho is sued or 
prtiHBcd for payment, & on paying it 
off is entitled, under sect, 99 of the 
Act & und<*r sect. 5 of Mercantile Law 
Amendmeni Act (Imp.) (19 & 20 Vlct. 
c. 97). tn itMjulre tho mtgee. to transfer 
the mtgo. to a third partly as a valid 
security.— Deventhii v. Oonnaoheh, 
[1930] 2 W. W. B. 254 ; 3 D. L. R. 
977 ; 24 Alta. L. R, 535 ; revfig., [1930] 
2 D. L. U. 973 ; 1 W. W. R. 958.— 
CAN. 


PART VIII. SECT. 1, SUB-SECT. 3. 

1172 vi. .] — The covenant 

which is Implied by Real Property Act, 
R. S. M., 1913, a. 97, on tho part of the 
transferee of mortgaged land with tho 
transferor Is one which can be re- 
butted by evidence of circumstances 
which make it inequitable that It 
should bo enforced. Tho sect., therefore, 
leaves the law for all practical pimposea 
the same as it was before tho section 
w<i8 enacted.— Sokolov v, Kachmark, 
[1929] 2 D. L. R. 305 ; 1 W. W. R. 
353 ; 38 Man. L. R. 99.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 4.— F. 

J, Bevsd,, 19 Gc. 59. 

PART VIII. SECT. 1, SUB-SECT. 15. 

sb. Effect of transfer on lease by 
mortgagee in possession.] — Scmble : an 
asstornent of a mtge. is not by itself 
effective to transfer a lease given by 
the mtgee. in possession. — Konkin 
V. Canadian Bank of Commerce 
(Sask.), [1927] 3 W. W. R. 123.— CAN, 

PART VIII. SECT. 3, SUB-SECT, 1. 

b i. .]— GARRETT V. Saunders 

(1876), 23 Gr. 566.— CAN, 
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while the deed & insuraaices were all in force, 
the premises were damaged by fire. The 
respective insurers paid to the mtgors. & 
mtgees. the proportions of the loss for which 
they were responsible. The mtgees. brought 
an action against the mtgors. for payment 
over of the money paid to the latter by their 
insurers : — Held : pltfs. were not entitled to 
succeed in the action, either (1) imder Con- 
veyancing Act, 1881 (c. 41), s. 23 {4), inas- 
much as that sub-sect, had been repe^ed by 
Law of Property Act, 1926 (c, 20), s. 207), 
subject to a proviso that the repe^ should 
not affect any right acquhed before the 
latter Act, & no right to the money which 
pltfs. clailned had accrued to them before 
that Act ; or (2) under Law of Property 
Act, 1925 (c. 20), 8. 108 (4), inasmuch as the 
insurance effected by defts. was not an 
insurance effected under that Act or any 
enactment replaced thereby, or an insurance 
for the maintenance of which defts. were 
liable under the mortgage deed ; or (3) on 
the footing that defts. were tmstees of the 
money for pltfs. or otherwise liable to them 
therefor. 

Conveyancing Act, 1881 (c. 41), s. 23 (4), 
in so far as it may remain unrepes/led by 
Law of Property Act, 1925 (c. 20), is not 
subject to the limitation which restricts 
sub-sect. (3) of that sect. t/O money received 
on an insurance effected under the mtge. 


deed or under the Act ; but is subject to the 
limitation that it applies only to money 
received on an insurance in which the mtgor. 
& the mtgee. are one or other or both 
interested. — Haufax Building Society v, 
Keighley, [1931] 2 K. B. 248 ; 100 L. J. 

K. B. 390 ; 146 L. T. 142. 

1861. Add. Annotation : — ^Folld. Re Smith’s Mort- 
gage, narrison v, Edwards, [1931] 2 Oh. 168. 

1362a. .] — Trespass 'will not lie against the 

occupier of land at the suit of the mtgee., 
who has never been in actual possession or 
been seised of the land, & has not obtained 
a judgment in ejectment, either by default 
or by verdict ; & therefore he cannot, in 
such case, waive the tort, & maintain an 
action of use & occupation. — T urner v. 
Cameron’s Ooalbrook Steam Coal Co. 
(1850), 5 Exch. 932 ; 20 L. J. Ex. 71 ; 10 

L. T. O. S. 285 ; 156 E. R. 407. 

1408a. Right to possession as against subsequent 
lessee.] — Spencer r. Mason (1931), 75 Sol. 
Jo. 295. 

1445. Add. Annotation : — ^Hefd. Lazard Bros. & 
Co. V. Banque Industrielle de Moscou, Lazard 
Bros. & Co. r. Midland Bank, Ltd. (1931), 101 
L. J. K. B. 65. 

1502. Add. Annotation : — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

1506. Add. Annotation : — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 


Part XII. — Priority 

1989. Add. Annotaiiona : — Refd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 


of Mortgagees. 

Sol. Jo. 321 ; Parker v. Judkin, [1931] 1 Ch. 
475. 


PART IX. SECT. 1, SUB-SECT. 2.-~D. 

a. Varied.. [19271 2 D. L. R. 857 ; 
[1927] 1 W. W. R. 780 ; 38 B. C. R. 287. 

PART IX. SECT. 1, SUB-SECT. 2.— E. 

to. Seizure dt sale of mortgaged goods.] 
— A mtgee. may main lain an action 
against a pei-son seizing & selling 
the property mtged., the right of 
possession of the goods at the time 
of such sale being rightfully in the 
mtgor., & tho roversioiiai’y CvState In 
pltf. as mtgee. — McLeod i’. MEitcEU 
(1850), G C. P. 197.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1, 

•d. Whether possession try lessee of 
morigagoi — Under lease made after 
mortgage.] — Re ^hantz & Haulmajv, 
[1927] 3 D. L. K. 658 ; CO O. L. R. 
.543 ; affd. sub nurn. Modern Reai.ty 
Go. V. Shantz, [1928] 2 D. L. R. 705 ; 
[1928J 8. C. R. 213.— CAN. 


PART IX. SECT. 2, SUB-SECT. 2. —A.* 

oi. Against lessee — Under Land 

Acts .] — Munoall V. Mann, Kx p. 
Mann (1928), 22 Q. J. P. R. 06.— AUS. 


PART IX. SECT. 4, SUB-SECT. 1. 

se. No liabiliiy to pay taxes .) — 
mtgee. who has never iK*en In posses- 
sion of tiie land or in i-ecelpt of any 
ineomo themfrom is not, in the absence 
of an ogroeinfiit therefor, under any 
obligation to t]«c mtgor. to pay tho 
taxes ; & the fact that he has paid 
part of them dotjs not bind him to pay 
lliem all. — ihvnja m r. Noakk8, |]‘)31 1 
2 W. \V. R. 74 ; 1>. L. Li. U1 ; affr,., 

fl931] ] W. W. R. 1^3 ; 2.> S. L. j; 
253.— CAN. 


PART IX. SECT. 7, SUB-SECT. 1.— A. 

sf. Validity of lease — Non-compliance 
vrith Land Titles Act. R. S. iS., 1920 
(c. 67), 8. 108).) — Masse y-Harius Co. 
V. Manley, (1927] I D, h. li. 464 ; 
[1927] 1 W. W. R. 35 ; 21 Sask. L. R. 
256.— CAN. 

PART IX. SECT. 14. 

sh. Right to indemnity — Mortgage 
of shares.] — Masters v. McLellan 
(1889), (1825-97), N. B. Dig. 31C.— 

CAN. 

PART X. SECT. 2, SUB-SECT. 2. 
1603 i. One mortgage by sole mort- 
gagor — Other jointly with partner .] — 
J. T., who were partners, made a 
mtge. to pltf. upon partnership land, 
parcel B., & .1. alone, at a later date, 
made a mtge. to pltf., upon a different 
parcel of land, A. J. became bkpt., & 
deft, was the authorised trustee of his 
estate. T. afterwards conveyed his 
undivided half inter^t in parcel B. to 
deft, as authorised trustee of the estate 
of J, : — Held : pltf. was not entitled 
to consolidation, & cither mtge. might 
be redeemed without redeeming the 
other. — Watkins v. Aimmson, [1929] 
1 D. L. R, 572 ; 63 O. L. R. 315.— 
CAN. 

PART XII. SECT. 1, SUB-SECT. 2.- A. 

1838 iv. ,1 — A porson who pays 

oif a first mtge. on property & accepts 
a new mtge. on the property & a dis- 
charge of the old fli'st mTge. is entitled 
to rank as first mtgee. upon the 
property, although there is a mtge. 
subsequent to the original mtge, but 
T>ri<)r to his mtge. registered upon the 

iJropcrty, - thUtnON V. yNELGKOVE, 

(19321 U. R. 253 ; 2 D. L. K. 300. - 

CAN. 


PART XII. SECT. 1, SUB-SECT. 3.— A. 

1903 iv. - — -.1 — By a menjo- 

raiuluin of agTf'cniciii, inude in 1915, 
between 0. & his aunt, M., 0. agived to 
give M. “ during b<?r life the oxcluslvci 
uH<i of tlio drawing-room btjtlroom 
over same, with fuel suitable support 
& maint (-‘nance,” in a ceitain dwelling- 
house, ” fi*oo of charge, the consldorn- 
ti‘>n L)r same being natural love & 
atlection &: servl<?('H ronder<‘d ” by M. 
t o C. ; & C. thereby agri'cd with M. 
‘‘ to execute a deed wheiu'-ver called 
upon to cany out ic give elh'ct to ttui 
foregoing contract.” No d(‘cd was 
ever execuU^d to tlio said 

agT*oement. Tho agi’cemeiit was not 
registered In tho Registry of Deeds. 
M. went Into exelunivo occupation of 
the two rooms, & so (continued, & was 
supplied with fuel Ife maintcuaucu. 
Tlie rest of the house w’as in the occupa- 
tion of C., who held tho premiHeH under 
a fee-farm gmnt. In 1921 C. de- 
posited the title deeds of tho premises 
with a hank by way of oquitame mtge. 
to secure tho payment of pi'osent & 
future advances. In 1927, C. being 
indebUMi to the bank for a laigo sum, 
the hank issued a summary summons 
to enforce the mtge. against C. M. 
claimed to ho entitled UTidor the agree- 
ratmt to an eimhablo life interest lii the 
two rooms, & also to a chaige on the 
whole of tho premises In her favour for 
fuel He Bidtablo support Sc maintenance 
during her life, & that the bank’s 
equitable mtge. was puisne to her life 
interost Sc charge. She stated In an 
affidavit that on the faith of the agree- 
ment, & on the security of the rights 
thereby oonfeiTod on her, she nad 
fi*om time to time iiiado advances to 
C. of sums amounting to £252. The 
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VoL ZXZV.— llortgage. Oases 2018-^l£a. 


201St Add, Annoiation : — Consd. Clayton v, 
Clayton, [1930] 2 Ch. 12. 

2019a. Manchester &> County Bank, 

Ltd. V. Monk (1929), 73 Sol. Jo. 466. 

2036. Add, Annotation Generally, Refd. Blay 
V. Pollard & Morris, [1930] 1 K, B. 628. 
2088. Add, AnnoicUion : — Consd. Bepublica de 


Guatemala v, Nunez, [1927] 1 K, B. 669, 
2044. Add, Annotaiion : — ^Apld. Manchester & 
County Bank v. Monk (1929), 73 Sol. Jo. 466. 
2136. Add, Annotation : — ^Refd. Parker v, Judkin, 
[1931] 1 Ch. 476. 

2173. Add, Annoiation : — Refd. Re King’s Settle- 
ment, King V. King, [1931] 2 Ch. 294. 


Part XIII. — Remedies of Mortgagee 


2258. Add, Annotation : — Consd. Weld v, Petre 
(1928), 97 L. J. Ch. 399. 

2201a. Part of mortgage debt due.] — There is 
nothing in Law of Property Act, 1925 (c. 20), 
B. 101, to prevent a mtgee. from exercising 
his power of sale when part only of the 
mtge, debt has become due, & where a mtge. 
debt is payable in instalments the right to 
enforce payment arises as each instalment 
becomes due. — Payne v, Cardiff Rural 
District Council, [1932] 1 K. B. 211 ; 100 
L. J. K. B. 020 ; 145 L. T. 575 ; 95 J. P. 
173 ; 47 T. L. R. 632 ; 29 L. G. R. 507. 

2201b. Debt payable in instalments.] — Payne v. 


Cardiff Rurat. District Council, No. 

2291a, ante, 

2299a. Personal representative of transferee of 
mortgagee.] — Saloway v, Strawbridge 
(1855), 7 De G. M. & G. 694 ; 25 L. J. Ch. 
121 ; 1 Jur. N. S. 1194 ; 4 W. R. 34 ; 44 
E. R. 2.32, L. J.T. 

Annoiaiions : — Consd. Ashton v. Wood (1857), 30 L. T. O. S. 

85. Refd. lie lluinney & Smith, [1897} 2 Oh. 351. 

2312a. .] — Property comprised in a mtge. was 

sold by the mtgee. by public auction, & at 
the sale the mtgee. 's solr. became the pur- 
chaser : — Held : the purchase by the solr. 
was invalid, & must be set aside. — Lawrance 


nianager of the baiik stilted in an 
affidavit that at the date of the d(ipo«jt 
the bank hart no knowlertgre of any 
clalin by M. against the ]>remisos : — 
IJrld : M. was entitled to an equitable 
life estate in the two rooms, wliieb 
interest was not su])ject to the baiik’s 
equitable lutgo. M, was not eritiUert 
to a charge m.»on the iiremlnes for fuel 
& 8U]iport & maintenance.— N aiional 
Bank v. Kiieoan, I1931J 1. B. 'Mi . — 
IR. 

m i. Charge on land — Whether priority 
yiven over registered, assignitieni — Deal- 
ing only ivith cMale which assignor 
then had..i — Canadian Pokt Huron 
Co. V. Bi/RNETr (1907), 17 Man. L. It. 
55.— CAN, 

PART XII. SECT. 1, SUB-SECT. 4.— C. 

f (p. 458) 1. .] — Thomson v. 

Harrison, [1927] 3 D. L. 11. 526 ; 00 
O. L. II. 484.— CAN. 

f (p. 458) ii. - CAmw)ix v. 

Hooehs (J900), 2 N. B. Eg. liep. 159 ; 
21 C. L. T. 96.— CAN. 

o (p. 458) I. 

ScHAl'Z V. Stetnhauer, [1930] 2 

I). L, R. 998.— CAN. 

o (p. 458) ii. — ^ — What mnoinits to 
cavealing interest..] — By an agrfnmient, 
one O., the owner of certain land, agreed 
to “ allow rosp. an ecinnl thlni share 
of the “ net profits which C. might 
make on the resale of this land. 1’he 
land was sold at a considerable i)rofit. 
On the completion of the pim'haso, a 
mtge. was given by the purebasers to 
applt. for £l,800, which purported to 
bo a loan by applt., but, In fact, part 
of this amount wa« the balance of the 
nrehoso-monoy which applt. was to 
old In trust for C., subjotjt to a charge 
for money advanced. Rosp. entered 
a caveat against dealings with the 
mtge. : — Held : applt. had, at most , 
a claim against C. under his contract 
to an occicunt, & for payment of any 
moneys found due thereon, &, accord- 
ingly. had no cavealing Interest. — 
Shepherd d. Houston, [1927] S. A. 
S. R. 144.— AUS. 

■X. Effeat of omission from memorial 
of addition of untness.] — Held : under 
9 Viot. o. 34, registry in accordance 
with the Act was imperative ; & a deed 
registered upon a xnemoria] In which 
the addition of the witness to the deed 
was omitted was, therefore, fraudu- 
lent 3c void as against a suhseqiuent 


nitgeo. — R obson v. Waddell (1805), i 
24 U. C. R. 574.— CAN. 

8y. Postponement of mortgage — Power 
of registrar to register.] — He Wtndoveb 
& Great West Life Assurance Co. 
(Alto.), [1927] 3 D. L. R. 829 ; [1927] 

2. W. W. H. 414.— CAN. 

sz. Hight to registration — Duplicate 
certificaie in hands of mortgagor .] — 
He Toth 8c Case J.I. Turesitincj 
Maciiinb (1910), 14 W. L, R. 704 ; 

3 Sa.sk. L. R. 270.— CAN. 

PART XII. SECT. 13, SUB-SECT. 1.— 

A. (a), 

1995 iii. .] — Kirk 

V. Harvey (1913), 2C W. L. R. 717 ; 

5 W. W. R. 980 ; 15 D. L. R. 488 ; 18 
B. O. K. 645.— CAN. 

1996 iv. .]— COLTITTS 

V. Sherm’OOD (Alta.), [1927] 3 D. L. Ii, 
7.— CAN. 

PART XII. SECT. 13, SUB-SECT. 3.— 

B. (b). 

2170 i. Mortgagee parting with deeds 
to mortgagor — Failure to return — Laches 
of mortgagee.] — G., a oustt>mor, de- 
posited the title deeds of immovable 
projiorty with deft, bank to secure an 
overdraft. Subsequently G. obtained 
possession of the title deeds on a mis- 
reprt^sentatlon to deft, bank that he 
wanted them for inspe<?tion by an 
Intending purchaser, & deposited the 
deeds with pltf. bank to secure a loan ; 

— Held : by th^^ conduct of deft, bank 
pltf. bank had priority of charge over 
the mortgaged property. — Lloyds 
Banic V, GuzDAR & Co. (1929), 1. L. R. 

56 Calc. 868.— IND. 

PART XII. SECT. 13, SUB-SECT. 4. 

sa. Priority of mortgage over lien of 
lender — Of advance in reduction of 
mortgage.] — Held : the lender could not 
eJaim priority for his advemce. — 
Imperial Loan & Investment Co. v. 
O^SULUVAN (1879), 8 P. R. 162.— CAN. 

sb. Of advance in payment of 

purchase money.] — Held: the lender 
could not claim priority In respect of 
hlB lien for unpaid purchase money. — 
Watson v. Dowser (1881), 28 Gr. 478. 
—CAN. 

so. Prior mortgagee purchasing rights 
of puisne mortgagee,] — Fateh Axi v, 
Gehna (1927), 1. L. R. 9 Lab. 88.— 
IND. 


PART XIII. SECT. 1, SUB-SECT. 1. 

2190 i. Application of rule — Fore- 
closure — Proceedings on bond.] — Re 
ChandlerVs Estate (1883), 17 N. S. R. 
(5 R. & G.) 78.— CAN. 

k i. Action on covenant — Entry 

into po8se.^sion.] — Great West 
Assurance Co. v, I^ollock (Alta,), 
[1929] 2 D. L. R. 468 ; 1 W. W. R. 
742.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— 
B. (b) i. 

sd. Length of. ] — Held : (1 ) in enacting 
Property Law Amendment Act, 1927, 
the Legdslature must be presumed to 
have intended the repeal of Mortgages 
Final Extension Act, 1924, s. 70; 
(2) until tho mtgor. took some active 
stop towards availing himself of the 
protection granted him he acquired 
no right which survived the repeal of 
the protecting Act, & the mtgee. was, 
therefore, entitled te exercise his 
power of sale without giving three 
months* notice of his intention to do so. 
— Mathieson V. Hall, [1929] N. Z. 
L. R. 333.— N.Z. 

PART XIII. SECT. 2. SUB-SECT. 1.— D. 

se. Sale of two properties subject to 
mortgages — Sale by mortgagee of one 
property on default by purchaser — 
Rights of purchaser of other property 
against rmyrtgagor d: defaulting pur 
rtocr,]— Norris v. Meadows (1882), 

7 A. R. 237.— CAN. 



*f. Sale under Land Titles Act — 
Jurisdictimi to stay proceedings .] — 
He Land Titles Act, Re Fielding & 
North op Scotland Mtge. Co., 
[1927J 3 D. L. R. 690 ; [19271 2 

W. W. R. 423 ; 22 Alta. L. R. 676.— 
GAN. 

PART XIII. SECT. 2, SUB-SECT. 6.— A. 

k i. Order permitting purchase at price 
fixed by court — With leave to recover 
deficiency — Whether foreclosure.] — SB- 
cuRiTY Trust Oo., ltd. v. Sayre & 
GiLPOY. [1920] 3 W. W. R. 469.— 
CAN. 

k ii. — Canada Life 

Insurance Co. v. MoHardy, [1922] 
3 W. W. R. 855 ; 69 D. L. R. 712.— 

CAN. 
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Cases 2812a— 2631. Engush and Empibe Digest Sttpplement. 


V. Galsworthy (1867), 30 I* T. O. S. 112 : 
3 Jut. N. S. 1049. 

Annotation : — ^Refd. Nutt v, Baeton (1899), 80 L. T. 363. 
2333. Add. Annotatwn : — Refd* Payne v. Cardiff 
R. D. C., [1932] 1 K. B. 241. 

2504. Add, Annotation: — Reid. Ideal Films v. 

Richards, [1927] 1 K. B. 374. 

2535. Add. Annotation: — ^Refd. Re Wait, [1927] 1 
Ch. 606. 


2578a. — Masters v. Crouch (1927), 63 

L. Jo. 657. 

2605. Add. Annotation : — As to (1) Apld. Man- 
chester & County Bank v. Monk {1929), 73 
Sol. Jo. 465. 

2631. Add, Annotations : — Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 


PART Xin. SECT. 2. SUB-SECT. 6.— D. 

80 . Servant of mortgagee.] — Under a 
power ol sale enablingr a bank aa 
mtgee. to sell certain land by private 
sale or public tender, it aold the land 
by private sole to a servant in its 
employ for the amount ovving to the 
bank on the mtge. for prinolpal & 
Interest, after unsuccessfully attompt- 
insT to sell by tender or otherwise. 
The sale to the servant was made in 
Brood faith & not at an undervalue. 
It was the servant’s duty to help 
BTonerally In the administration of the 
bank’s business in the district “where 
the land was situate, but ho had no 
power to sell land, & all be could do 
was to submit offers to the head office 
of the bank, which had a separate 
sales department. Tho servant wa.s 
the person who would have received 
tenders if any had been made, but he 
would have transmitted them to tho 
head office with such advice as bo 
thought fit. In fact, no tender & 
no offer had been received, & the 
servant had taken no active step in 
relaticm to the exercise of the bank’s 
power of sale : — ffeld : the sale to the 
servant was not wrongful. — Sewell v. 
Aoricut.tural Bank op Western 
Australia (1931), 44 C. L. R. 104.— 
AUS. 

PART XIII. SECT. 2, SUB-SECT. 6. ~A. 

2331 i. Position of mortgagee — Whether 
a trustee J — A mtgee., In exercising his 
power of sale, must exorcise It In good 
faith. He has a right to look after 
himself first, but be is not at liberty 
to look after his own interests alone. 
He must not wilfully & recklessly 
deal with the property in such a manner 
that the interests of the mtgor. are 
sacrificed. Therefore, he is bound to 
take reasonable precautions in exorcis- 
ing the pqwer of sale to see that the 
advertisements of t he sale are adequate, 
& that the property is not sold at such 
a manifest undervalue as In Itself to 
Indicate dlsreganl of the mtgor. ’s in- 
terest. — Hartley v. HTjamnafl, 119281 
S. R. Q. 83 ; affd., 2 A. h. J. 106.— 
AUS. 

PART XIII. SECT. 2, SUB-SECT. 8.— A. 

8g. Sale under second mortgage .] — 
Fleming v. McDougall (1880), 8 
P. R. 200.— CAN. 

Bh. Pight of purchaser oj part of 
mortgaged property to marshal — Against 
purchaser of other jmrt Rubjeci to entire 
mortgage deW.1 — Kamta Singu v. 
Chaturbhu. 1 SiNOii (1929). I. h. R. 
8 Pat. 58.'>.— IND. 

8j. Whether fee passes.] — W^here 
mtgees. in fee In possession executed 
a deed purporting to “ convey, assign, 
release 8c quit claim” to the grantees, 
” their heirs & assigns for ever,” nil & 
singular the mortgaired land, habendum 
** as & for all the estate & Intcropt ” 
of the grantor« “ in & to tho same ” : — 
IJehl : siiffieJent to pass the fee to the 
grantees. — Bright r. McMurray 
(1882), 1 O. R. 172.— CAN. 

PART XI 11. SECT. 2, SUB-SECT. 8,— 
B. 

q. Pevsd.. 7 A. R. 10. 

PART XIII. SECT. 2, SUB-SECT. 9. 

sk. Sale under second mortgage — 
Purchaser's right to possession — Least 


from first mortgagee to mortgagor .) — 
Land having been sold under a power 
of sale in a second mtgo. : — Held : the 
mtgor. was estopped from setting up 
a lease from the first mtgee. as against 
a claim for possession by a transferee 
from the purchaser, even though at 
the time of securing the lease tho equity 
of redemption was no longer in the 
mtgor. — Sewell v. Hnatiu & Unatiw 
(Man.). [1927] 3 \V. W. R. 577 ; revsd., 
11928] 1 D.L.R.570; 11928)1 VV.W.R. 
274; 37 Man. L. it. 247.— CAN. 

si. Right of second mortgagee of pari 
of nwrt gaged property — Where other 
portion already sold by mortgagor — To 
compel first mortgagee to proceed against 
that portion — dt have purchaser joined 
as party .] — Thanmul Sowuar r. 
Nattu Ramados.®! Uedhtar (1927), 
I. L. R. 51 Mad. 648.— IND. 

PART XIII. SECT. 2, SUB-SECT. 10. 

—A. 

sm. No liability for wages of persons 
working mortgaged lam/s.) — M ao- 
Phkrson V. London Loan Assets, 
Ltd., [19.31] 2 D. L. R. 630; O. il. 
109 ; 12 C. B. R. 302.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 10.— 

D. 

sa. Subrogation — Contribution.] — 
Boucher v. Sadth (1862), 9 Gr. 347. — 
GAN. 

PART XIII. SECT. 8, SUB-SECT. 1.— 
E. (d). 

2665 1. Receiver appointed.] — Brant- 
ford CoRPN. r. Grand River Naviga- 
tion Co. (1800), 8 Gr. 240.— CAN. 


PART XIII. SECT. 3. SUB-SECT. 1.— 
H. (a). 

2589 I. Interlocutory application .] — 
Kaptern Trust Co. v. Nova Scotia 
Stoel & Coal Co., [1927] 1 D. L. R. 
421 ; 59 N. S. R. 123.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 2. 

d i. Mortgage for purchase- 

money .] — TUT.LY V. Bradbury (1861), 
8 Gr. 561.— CAN. 


PART XIII. SECT. 5. SUB-SECT. 3.— A. 

2647 i. General rule — Assignee m)t 
lixihle.] — Power v. Nova Scotia Trust 
Co., [19281 4 D. L. R. 570.— CAN. 


1 1. .] — Tho Implied cove 

Rant under Land Titles Act, R. S. A. 
1922 (c. 133), g. 54, does not arise in 
the cane of the transfer of only part of 
the mortgaged land. — Re Macdonald, 
[19251 2 D. L. 11. 748 ; [1925] 1 

W. W. n. 1031 ; 21 Alta. L. R. 66.— 
CAN. 


PART XIII. SECT. 6, SUB-SECT. 4. 

sm, Effect of consent to variation oj 
principal a?/m.l — M ortlkman v. Pub- 
lic 'J’RUSl’EE, [1927] N. Z. L. n. 642. — 

N.Z. 

sn. Mortgage for purchase-money — 
Vendor accepting from purchaser 
transfer of other kind suhieci to incum- 
brances — Right of vendor to add amenmi 
of incumbrances to claim under mart- 
firw.]— MAiriisoN v. Moore (1800), 8 
Gr .448.— CAN. 

80 . Mortgage to managing director of 
company assigned to company — Right 
of mortgagor to set off against amount 
due — claim against managing director 
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for services rendered .] — Northard & 
Lowe Co. v. Durno, [1927] 2 D. L. R. 
892 ; 59 N. S. R. 310.— CAN. 

PART XIII. SECT. 5, SUB-SECT.— 5. 

B. (a). 

2664 V. .1 — ^McCuAiG w. Barber 

(1898), 29 S. C. R. 126.— CAN. 

2664 vi. .] — Where after a final 

order of forecloRure the mtgee, euee the 
mtgor. on his covenant, tho mtgee. 
must bo in tho position, if redemption 
is sought, to restore tho mortgaged 
property intact. — Colonial Invest- 
ment & Loan Co. v, Martin (Man.), 
[19271 H D. L. R. 360 ; [1927] 2 
W. W^ R. 94 ; affd., 11928; 3 D. L. R. 
781 ; [1928J S. C U. 4 10— CAN. 

2664 vil. .1 — Pltf., mtgee., being 

the transferee of the title under a tax- 
sale, was held entitled to recover in 
au action upon the covenant in tho 
mtgo. deed, notwithstantiing he had 
put it out of his power to transfer tho 
iand to defts. In case they paid the 
mtge. moneys. — Servais v. Shear, 
110291 2 U. L. n. 633 ; 0,3 O. L. Jl. 
381 ; revsg.. [19281 1 1). L. R. 549; 61 
O. L. 11. 490.— CAN. 

sd. JJetirioraiiou of property — No 
defence to action on coceminl ,] — 
Saskatchewan Farm Loan Board v. 
Morgan, [ 1932 [ 2 \V. W. It. 676.- CAN. 

PART XIII. SECT. 6, SUB-SECT. 6.— C. 

t I Right of mortgagor to repay 

debt cf’ mir-ew.]— Even after fc)i*e- 
closure under Land Titles Act, tho 
mlgoo. may sue upon tho covenant for 
the payment of the mtge. moneys, 
though, if ho does, the mtgor., on pay- 
ment of the debt is entitled to ledeem 
his property. — D duclah tJ. The 
Mutual Line Aspurance Co., [1918] 3 
W. W. U. :>29 : sub nom. Mitiual Life 
r. Douglas, 41 D. L. R. 115.— CAN, 

PART XIII. SECT. 6. SUB-SECT. 5.— E. 

m i. To purchaser from morf- 

gagti/r.] — In an action by a mtgee. 
against a mtgor. on his covenant to 
pay, the mtgor. pleaded that ho had 
been released by an extension of time 
given without his consent to a pur- 
chaser of the land from him ‘.—Held: 
judgment must he given for pltf. — 
Allow ay & Champion, Ltd. v. 
Stkphknron, [19271 3 D. L. R. 220 ; 
[1927] 2 W. W. R. 337 ; 86 Man. L. R. 
636.— CAN. 

so. Mortgage containing receipt clause 
hut no ciwenani for repayment .] — A 
mtge., which contelns an acknowledg- 
ment of receipt of tho money, but no 
covenant for repayment, does not of 
itself afford conclusive evidence of a 
debt, BO that the mtgee., or his asRigns, 
can maintain an action for its recovery. 
— London Loan Co, v. Smyth (1882), 
32 C. P. 530.— UAN. 

8p. Money advanced for illegal pur- 
pose..] — Wilkinson v. Harwood & 
Cooper, [1931) S. C. R. 141; [1931] 
2 D. L. R. 479.— CAN. 

BQ. V aria firm of mortgage — By 
assignee of mortgagor — Mortgagor con- 
senting jmmdcd liability not increased.] 
— Public Truhtke v. Mortleman, 
[1928] N. Z. L. R. 337.— N.Z. 

PART XIII. SECT. 6. 

2687 i. Varied, 39 U. C. K. 280. 
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2688. Add* Annoiaiion : — R.efd. Humphery v. Wil- 
son (1029), 141 L. T. 460. 

2767. After this case add “ See, also, IjIMitation 
OF Actions, No. 1360a, ante,” 

2876. Add* Annotation: — Consd. Weld v* Petre 
(1028), 07 L. J. Ch. 300. ^ 

2800. Add* Annotation : — Refd. Purnell v. Koche, 
[1927] 2 Ch. 142. 

2897a. .] — As a general rule, aU persons 

beneficially interested in an equity of 
redemption ought to be made parties to a 
foreclosure suit. — Cropper v. Mellersii 
(1866), 3 Eq. Rep. 492 ; 24 L. J. Ch. 430 ; 
24 L. T. O. S. 267 ; 1 Jur. N. S. 299 ; 3 
W. R. 202. 

Aimoiation : — N.P. Wilkins v. Reeves (1855), 3 Eq. Rep. 491. 

2807b. .] — A suit was instituted by a 

mtgce. against the trustee for sale of the 
property & exor. of the mtgor. for a fore- 
closure : — Held : the persons beneficially 


interested in the equity of redemption were 
not necessary parties to the suit. — ^Wilkins 
Reeves (1866), 3 Eq. Rep. 494 ; .24 L. T. 
O. S. 337 ; 3W. R. 306. 

2928a. ,] — A surviving trustee & extrix., 

who was also tenant for life of mortgaged 
property, was made sole deft, to a bill for fore- 
closure or sale : — Held : the parties interested 
in remainder were sufficiently represented. — 
Marriott v, Kirkham (1862), 3 Giff. 636 ; 
31 L. J. Ch. 312 ; 6 L. T. 17 ; 8 Jur. N. S. 
379 ; 10 W. R. 340 ; 66 E. R. 621. * 

2991. Add, Annotation : — Refd. Friem Barnet 
U. C. V. Adams, [1927] 2 Ch. 25. 

2997a. Application for foreclosure of registered 
charge -Should not ask for rectification of 
register. I — ^Practice Note, [19321 W. N. 6 ; 
173 L. T. Jo. 40. 

3122. Add, Annotation : — ^Refd. Re Wells, Swin- 
burne-Hanham v, Howard (1932), 48 T. L. R. 
017. 


PART XIII. SECT. 7, SUB-SECT. 2.— 

A. (a). 

sx. Application for sale after order 
nisi — JMortgaoe to seinire barrister* s fees 
— Objection itiai fees not taxed.] — Where 
the period fixed by an order nisi for 
tho redemption of a mtge. ffivtm to a 
barrister & solr. to cover hla foes has 
expired & an application is made in 
pnrHUanco of the (jrder for the sale of 
the mortg^igred propei*t.y, it is then too 
late to raise tho objection that the 
aj?recment fixing the ainoiint for which 
the mtge. was given had not been 
examined & allowed by a taxing officer 
as required by r. 748. — M\cn\iE v. 
IVANCHins', [19301 2 W. W. 11. 43*. 4 
D. L. R. 76 ; 24 Alta. L. R. 6.35.~CAN. 

PART XIII. SECT. 7, SUB-SECT. 2,— 

A. (d). 

■r. Duty of mortgagor — To see to 
parcelling out of land directed to he sold. ] 
— Rkaty V, Radenhukst (1871), 3 
Ch. Ch. 344.— CAN. 

st. Postponement of sale — Fresh ad- 
vertisement unnecessary — Note of post- 
ponemerU, at foot of old advertisement 
sufficient .] — Thompson v. Milltken 
(1868), 15 Gr. 197.- CAN. 

8U. Conveyance — Parties— Wife join- 
ing in execution of incumbrance .] — 
Moore v. Shinners (1858), 1 Ch. Ch. 
69.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 2.— 

B. (a). 

f i. .1 — De Coteatt V. 

l*iHLLir6 (No. -2), [1930] 3 W. W. R. 
6I5.—CAN. 

sv. Mortgagee executor de son Urrt — 
Sufficient assets of deceased mttrigagor — 
No right to foreclose.] — Kknnv v, 
Kenny (1825-1897), N. B. Dig. 311.— 

CAN. 

BX. Breach of covenant to pay taxes — 
Defence.] — In an action for foreclosure 
of a mtge. on the tround that tho 
mtgor. bad defaulted In performing 
his (jovenant to pay tn.xes, it was shown 
that deft, was paying tho arroai’s of 
taxes by instalments under an arrange- 
ment satisfactory to the city to which 
tho taxes were payable, & it was held 
that ho was, therefore, entitled to 
relief from the consequenetis of his 
default, & that tho action should be 
dismissed, subject to tho right of the 
pltf. to apply forthwith for judgment 
should deft, default In the performance 
of the order made herein for the pay- 
ment of costs & for the continuance of 
the instalments on the taxes. — 
Tillet V. CART.flON Britton, [1932j 
1 W. W. R. 463.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 2.— E. 

2869 i. Mortgagees by deposit — 

Deposit of debentures.] — Debentures 
^ured by a trust deed wore Issued by 
deft. CO. under an arrangement with 


pltf. that the proceeds expected there- 
from should be used In paying off tho 
debt owing from the co. to him & In 
continuing deft. *8 business. Tho trust 
deed provided that the debentures, 
after execution thereof by the directors, 
should be delivered to the trustee & 
certified to by him from time to time 
as required by resolution of tho 
directors, & should be returned to 
them or delivered to their order. It 
being foimd impossible to sell any of 
the debentures, deft. *8 managing 
director, at the request of pltf., in- 
structed tho trustee to deposit the 
debentures with pltf. aa collateral 
security for said Indebtedness & to 
secure further advances. Thereafter 
advances were made by pltf. & the 
business continued for a year : — Held : 
j)llf. was entitled to enforce his security 
by i*equiriiig the trustee to enforce the 
trust deed in the usual manner. — 
Anderson v, McNair Lu>n3ER & 
Shingle Co., Ltd., [19291 2 D. L. R. 
209 ; 1 W. W. R. 480 ; 40 B. C. U. 
466.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (b). 

sw. Widow of intestate mortgagor — 
Application for widouj to represent 
estate.] — Held : an application under 
K. B. Rule 205 shoiUd bo refused, 
since Surrogate Cts. Act made ample 
provision for the requirements of the 
intgee. — Be Great West Life Assur- 
ance Co., Be Christie Estate (Man.), 
[19271 3 W. W. II. 302.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— E. 

m i. Jhath after commencement 

of act ion. 1 — N ettierla n dh In vest - 
MENT Co. r. Trusts &. Guarantee Co., 
[1929] 1 D. L. H. 463 ; 1 W. W. R. 62 ; 
23 Alta. L. R. 631.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— H. 

2945 iv. .] — Kaui.bacu r. 

Taylor (1880), R. E. D. 400.— CAN. 

PART XIII, SECT. 7, SUB-SECT. 6.— 

B. (a). 

ga. Quest Urns of mixed law db fact 
involved — DefendaM though not appear- 
ing filing notice disptding amount 
claimed.] — Rai^elman v. KiprofT'', 
[19281 4 D. L. R. 310; 62 O. L. R. 
629." -CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

B. (0). 

m i. Power of master to com- 

pute,] — Toronto General Trust 
C oRPN. V. Turton, [1929J 4 D. L. R. 
1072 ; 1 W. W. R. 915 ; 23 S. L. R. 
625.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

C. (b) I. 

go. Inclusion of injunction' against 
waste by mortgagor in possession ,] — 

23 


Cawthra V, McGuire (1859), C. L. J. 
0. S. 142.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

C. (b) ii. 

3106 V. .] — Redmond 

V . Canadian Credit Men’s Trust 
Assocn., Ltd., [1931] 1 W. W. R. 197. 
—CAN. 

d i, .] — Wallace v, 

McMaster, [1931] 1 W. W. R. 79 : 1 

D. L. H. 1016; 25 S. I.. R. 219.— CAN. 

gy. Effect of payment — Action at an 
end.] — De Coteau v. Phillips, [19301 
1 W. W. R. 844 ; 2 D. L. R. 1004 ; 24 
K. L. R. 397.«- CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.^- 

C. (c). 

sz. Crown judgment creditor for in- 
come tax <&: sales tax — Foreclosure as 
subsequent encu'nd>ranccr,] — In a mtge. 
action, the King & the A.-G. for 
(Canada wore added as parties in a 
local master's office, as subsequent 
encumbrancers in respeut of executions 
against tho mtgor. upon judgments 
rw.ovcred for income & sales tax : — 
Held : tho Crown was not in any 
sense the owner of the equity of 
redemption, & having submittt'd Itself 
to tho ordinary rules of procedure lu 
an action, by recovering judgment & 
issuing execution for Crown debts, 
could be foreclosed in anotlier action 
as an ordinary execution creditor of 
tho mtgor. — Barti.ett v. Osterhout, 
[193113 D. L. R. 609 ; O. R. 35S.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

D. (b) i. 

sd. Sale of mortgagor's interest — Not 
land it. self .] — It is the pi’oper practice 
in Nova Scotia, iu an action by a mtgee. 
for forcclosuixi & sale, that the order 
provide for the advertisement & sale, 
not of the lands & premises in question 
simpliciter, but only of tho interest of 
deft., mtgor., & of persons claiming 
mider or through him. Tho ot. has 
full T)cwcr & control over tho adver- 
tising & tho form of tho deed which 
tho sheriff is tc execute. — Mortgage 
O oRPN. OP Nova Scotia v, Allen, 
[1930] S. O. R. 16; affg., [1929] 4 
1). L. R. 529.— CAN. 

si. Provision that sale be subject to 
reserve bid.] — In Saskatchewan an 
owier for sale in a mtge. action should 
not provide that the sale be subject 
to a reserve bid. — Bk. Toronto v. 
Matiieson & McCaskill, [1928] 2 
D. L. R. 991 ; [1928] 1 W. W. R. 846 ; 
22 Bask. L. R. 407.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 6.— 

D. (b) ii. 

q i. To postpone sale .] — Mur 

DOCK V. Lawson (1874), 9 N. S. R. 

454.— CAN. 
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3378. Add, Citations : — stjih nom. Be Ciayton & 
Barcxay's Contract, [1896] 2 Ch. 212 ; 64 
L. J. Ch. 616 ; sub nom, Clayton v. Barclay, 
72 L. T. 764 ; 69 J. P. 489 ; 43 W. R. 649 ; 
IIT. L. R. 416; 39 Sol. Jo. 603 ; 13 R. 666. 


Add. Annotations : — Retd* London &i County 
Contract v. Tallack (1903), 61 W. R. 408 ; 
Official Receiver v. Cooke, [1906] 2 Oh, 661 ; 
Be Kent County Gas Light & Coke Co., [1909] 
2 Oh. 196. 


Part XIV. — Discharge of Mortgages 


3404. Add, Amiotation : — ^Refd. Parker v, Judkin, 
[1931] 1 Ch. 475. 

3423. Add, Annotation : — Refd. Be Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J, Ch. 
358. 

3427. Add, Annotation : — Refd. Bonham v. May- 
cock (1928). 138 L. T. 736. 

3433* Add, Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

3434. Add, Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

3436a. ^ -In the absence of 

express authority or holding out, the mere 
receiving of interest on a mtge. by the 
mtgee.’s solr. does not imply authority to 
receive the principal. The solr. is, for this 
I)m*pose, agent of the mtgor. & not of the 
mtgee. — Bonham v, Maycock (1928), 138 
L. T. 736 ; 44 T. L. R. 387 ; 72 Sol. Jo. 254. j 

3451. Add, Annotation : — Refd. Re Simms, [1930] 

2 Ch. 22. 

3453a. .] — By a mtge. made in 

1922 the widow of J., who was tenant for 
life under his will, mtged. a farm to W., a 
brother of J., to secure £1,000 & interest at 
6 per cent. The widow died in 1923, having 
appointed her two daughters, E. & A., exors. 


of her will. The mtge. contained no personal 
covenant for payment of the principal, & 
the mtgee. accepted interest at Sj per cent., 
reduced in 1924 to 3 per cent. In 1924 W., 
who was on very friendly terms with his 
brother’s family, gave the deeds relating to 
the farm, other than the mtge. deed, to E. & 
A. to retain in their custody. On Dec. 11, 
1927, W., who had since 1922 been suffering 
from an incurable disease & knew that he 
could not possibly live long, called upon his 
nieces, who were aware of his state of health, 
& gave them an envelope indorsed in his own 
handvTiting : “ Deeds relating to X. farm 
to be given up at death. W.,^’ saying : ** I 
have brought this down for you ; put it 
away.” After he had left the house the 
envelope was opened, & was found to contain 
the mtge., wliich the nieces placed in their 
safe. On Jan. 23, 1928, W. died of pneu- 
monia following a chill. In an action by 
his exors. for a declaration that the mtge. 
was a subsisting security & to enforce it ; — 
Held : there was a vaUd donatio mortis 
causd by W., & a release of the mtge. to the 
two daughters of J, for the benefit of his 
estate. — Wilkes v, Allinoton, [1931] 2 Ch. 
104 ; lO’O L. J. Oh. 262 ; 144 L. T. 745 ; 47 
T. L. R. 307 ; 75 Sol. Jo. 221. 


PART Xm. SECT. 7, SUB-SECT. 6.— 
E. (a). 

3169 i. On default of defence .] — 

Anglican Synod v, Kussell ^ May 
(1927), 38 H. C. li, 100.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 
E. fc) i. 

g ,] — \v., hnvirifi: a 

“ charge *' on landn duly recorded in 
the land titles office, alleging that the 
charge waB in arrear, began fort!(.'Io6ure 
l)roeA*edii)gfi In the Supreme Ct . of 
Onlario, which reHultod in a decree 
& ff nal order for foreclosure Held : 
the master should record W, as owner 
of the land if he found that oil 
persons having cluhns subsequent to 
the charge %vere fore<;losed by the 
decrt'c & order. It is not the* duty 
of the maHtcr of titles to review tho 
proceedings in the ct. ; he must give 
the orders of tho ct. tliclr full effect 
without going behind them in any way. 
He is entitl(^ to ask for proof that thci*e 
has been no appeal or application to 
open t he foreclosure ; but not for proof 
that the proceedings leading up to tho 
decree & final order were, regular & 
sufficient.— West, [1928] 1 V. L. 11. 
937 : G1 O. L. II. 540.— CAN. 

sw. Kr parte application — No riyhi 
to apply for imrnedinte posfiessum .] — 
Itule r>42 ( / ) does not warrant the 
making on an car parte application for 
n linal decree of foivclosiire in a mtge. 
action a special applitmtioif for iin- 
rne<liate poHsossion. The application 
whith may be made ex parte under 
niU‘ 542 ) is for tho decree provided 

in 1h(' ndofl. If pllf. Is seeking greater 
or dllT(‘ivnt relief, or setting up facts 
not imidledly admitted on default of 
defence, deft, is entitled notice 
thereof & must be given an oppor- 


tunity to contest the new issue Itiiis 
mised. On an ex parte application tho 
appbcaiit is under the duty of dis- 
closing all pertinent facts. — Sanpaaon 
V. Altice, U931J 1 W. W. R. 118.-- 
CAN, 


PART XIII. SECT. 7, SUB-SECT. 8. 

H. (a). 

e i. Agrcevnnt in moriyoge to 

extend time.] — MacKev/ue v. Mac- 
kenzie Kktate, I1932J 3 W. n. 
159, -CAN. 


I 


PART XIV. SECT. 1. SUB-SECT. 2.— 
C. (b). 

3389 i. Creditors of ie,stator.]—Hc 
nOLL\ND. Ex p. Holijind (1928), 28 
S. 11. N. S. W. 369 ; 45 N. S. W. W. N. 

88.-AUS. 


PART XIV. SECT. 2, SUB-SECT. 1.— A. 

d (p. 603) i. .J — Campbell v. 

JUynor, [1926] 4 T>. L. K. 686 ; 59 
O. L. li, 466.— CAN. 

sx. Payments on account — Whether 
mortgage diadmrged,] — Held: the 
transactions which had taken place 
discharged the mtge. debt. — B uchanan 
V, Kkrby (1855), 5 Or. 332. — CAN. 

sy, .1 — Held : tho cirenm- 

Btaneos were sufficient to show that tho 
mtge. was intended to cover a floating 
balance, & was not satisfled. — Russell 
V, Davey (1858), 7 Or. 13.— CAN. 

8423 i. Nef-off.}— Dick v, Schwartz 
(Man.), 11926) 3 D. L. K. 894.— CAN. 

b (p. 604) i. Defects fa.)— The 

absence of the resldenoe tic occupation 
of the subscribing witness to a certifl- 
cato of discharge of mtge., on the faoo 
of the cortlflcate, though stated in the 
affidavit ; — Held: Hearly no objection, 
being cured by 36 Viet. c. 17, s. 8 (O.). 

24 


— Stoddart V. Stoddaut (1876), 39 
U. C. R. 203.— CAN, 

d (p. 604) i. .1 — Ewaut V, 

Dbyden (1867), 13 Gr. 60.— CAN. 

sz. Payment to mortgagor* s nominee 
— Nominee absconding — Mortgagor 
liahlc .] — CoRSiNi V. Palm (1925), 35 
B. C. R. 417.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.— B. 

P i. .] — Rowe v. Johnson, [1928] 

V. L. R. 515 ; 49 A. L. T. 311.— A US. 
sa. PaymcM by assignee of second 

mortgage — To solicitor of first mortgagee 
— M isa ppropriatUm by solicitor— Posi- 
tion oj assimue .] — Livingstone v, 
.Iannktt’A, 119321 S. O, R. 176; 1 

D. L. H. 529.- CAN. 

PART XIV. SECT. 2, SUB-SECT. 1.— D. 

Bk. On T^hts of suhscjquenl encum- 
hranccr .] — Kersohner u. Convention 
OP Baptist Churches, [1930] 2 

W. W. R. 280 ; 4 D. L. R. 135 ; 43 

B. C. R. 4.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2. 

sm. Discharge of mortgage on execution 
it performanoe of agreemerd ,] — West 
r. Accidental Fire Insurance Oo. 
(Sask.), [1927] 3 D. L. R. 260.— CAN. 

PART XIV. SECT. 8, SUB SECT. 1. 

n i. .] — Pltf. was the assignee of 

a mtge., & defts., the purchasers of the 
equity of redemption from R., the 
mtgor., oovenanted to assume the 
incumbrances on the land, & pltf., 
in oonsideratlon of the assignment to 
him of that covenant of indemnity, 
released R. from all liability upon Ids 
personal covenant contained in the 
mtge. :-^Held the mtge. debt was 



8458b. .]— Eichabds v. Syms (1740), 

Barn. Ch. 90 ; 2 Eq. Oas. Abr, 617 ; 27 E. K. 
607, L. 0. 

Annotations : — Oonsd. Hassell v. Tynte (1756), Amb. 318: 
Cross V, Spilgg (1849), 6 Hare, 552. Beta. Duffield e. 
iClwea (1827), 1 Bll. N. S, 497. 

3495a. Jurisdiction to stay — ^Terms.] — In an 
ejectment on a forfeiture in not paying mtge. 
money, deft, is entitled to have proceedings 


7oL XZXV.—Mortgage. Oaies 8468b-8990. 

stayed imder Mortgage Act, 1733 (c. 20), 
upon payment of the principal & interest- due 
on the mtge. deed, with the costs incurred, 
without paying any bygone interest not 
included in the mtge. or the expense of 
preparing the mtge. deed or any assignment 
of it. — Doh d. Blagg v. Steel (1832), 1 
Dowl. 369. 


Part XV. — Avoidance of Mortgages. 

8646. Add. Annotation Refd. Blay v. Pollard & Morris, [1930] 1 K. B. 628. 


Part XVI. — Accounts. 


8694. Add, Annotation : — ^Distd. Schlesinger & 
Joseph V. Mostyn, [1932] 1 K. B. 349. 

8698. Add, Annotations: — Refd. Royal Exchange 
Assce. V. Hope. [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 260. 


3766. Add. Annotation : — Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

8777. Add. Annotation Folld. Be Smith’s Mort- 
gage, Harrison v. Edwards, [1931] 2 Ch. 168. 


Part XVII. — Interest on Mortgages. 


3960. Add. Annotation : — Aa (1) Consd. Sowerby 
V. Lindsay (1928), 44 T. L. R. 601. 

3974. Add. Annotation: — ^Refd. I. R. Conors, v. 
Holder, [1931] 2 K. B. 81. 


3990. Add. Annotation :—Consti, Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


not wiped out by the release, & pltf. 
was entitled to enforce the covenant 
of Indemnity. — E sser v. Pritokkr, 
[1926] 2 D. L. R. 645 : 68 O. L. R. 
637.— CAN. 

f i. Statutory discharge executed by one 
of tux> executors of deceased mortgagee .] — 
Held : effective, when registered, as a 
reconveyance of the land. — He A. Sc B., 
[1927] 3 D. L. R. 1070 ; 60 O. L. R. 
647.— CAN. 

sb. Jiigtii of mortgagee to release portion 
of mortgaged properly — To purchaser 
of that portion — Bond given by purchaser 
to mortgagor for paj/ment of proportion 
of Bank ok Montreal v. 

Hopktns (18G4), 2 E. & A. 458. — CAN. 

PART XIV. SECT. 4, SUB-SECT. 2.— C. 

3656 Iv. .] — The principle, 

onnnciated in Smith v. Phillips. No. 
3578, which la based on Touimin v. 
Steere, No. 3565, Is not applicable to 
India, — Manotulal Bagaria v. 
Upkndra Mohan Pal CHArpiiURi 
(1929), I. L. R. 57 Calc. 82.— IND. 

PART XIV. SECT. 4, SUB-SECT. 2.-E. 

ni. Clary u. Boulay, [1928] 

2 B. L. R. 144.— CAN. 

8678 Ev. .] — In order that 

a subsequent mtgee., who has paid off 
a prior mtge., should have priority 
over the rest, It is sufBclent to show 
that the parties intended that the 
mtgee. should have the first Sc only 
charge, & It Is Immaterial whether there 
was any intention to keep alive the 
prior mtge. — Pandit Ddrga Missir v. 
Baijnath Saran (1928), I. L. R. 3 
Pat. 360.— IND 

PART XIV. SECT, 4, SUB-SECT. 2,— 

G. (b) i. 

3606 xi. .1 — An owner of land 

who has paid off a mtge. theioon 
Is deemed to have extinguished the 
mtge., unless It appears from the plr- 
oumstanoes of the transaction that 
he intended to keep It aUve for his own 


benefit. — Hopps v. Borowski, [1928] 

2 D. L. R, 72 : [1928] 1 W. W. R. 545 ; 

22 Sask. L. R. 434.— CAN. 

PART XIV. SECT. 4, SUB-SECT. 2.— 

G. (b) iv. 

3624 1, Devise to mortgagee.] — He 
Pa RSHALLE Estate, Shaw v . Cox, 
[1930] 2 W. W. R. 802 ; 3 D. L. R. 1 
1004 ; siib ^wm. He Parshallb, I 
Kunhabdt u. Cox, 43 B. C. R. G8.— CAN. | 

PART XV. 

so. Lien granted over xmpatented land 
— Transfer to third parly — Patent issxted 
-to third party on payment of arrears .] — 
Northwest Thresher Co. r. Bourdin 
(1910). 15 W. L. R. 181.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2. 

sd. Subsequent encumbrancers — In 
absence of fraud or eoUvsion.] — In the 
case of a common-law mtge. an account 
whothor taken in or out of ct. between 
a mtgee. & mtgor., or person standing , 
in his place, binds subsequent encum- ' 
brancers, though they were not privy 
to the taking of it, unless there is fraud 
or collusion ; & there is nothing in 
Land Titles Act, K.S.A., 1922, which 
renders this rule Inappllcablo with 
respect to a mtge. under that Act. — 
Canadian Bank of Commerce v . 
Postman & Postman, [1931] 3 

W. W. R. 737.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 3.— B. 

8770 i. Imiirovements by mortgagee — 
Occupation rent not increased — Unless 
improvements allowed .] — Donovan v . 
Hanna, [1926] N. Z. L. R. 883.— N.Z. 

PART XVI. SECT. 2. SUB-SECT. 4. —A. 

sf. Mortgagees carrying on business 
with mortgagor in their employ — -Pay- 
wwit of wages — Value of gooduriU .] — 
Van Volkenbero v . Western Canada 
Ranching Co. (1898), 6 B. C. R. 284. — 
CAN. 

PART XVI. SECT. 2. SUB-SECT. 4. —0. 

n I, .]— Foster v . Mordbn 

(1881), 29 G. R. 25.— CAN. 
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PART XVII. SECT. 1. 

8907 i. A charge on mortgaged pro- 

r ^<i/.l— M anohi v. Dial Chand (1926), 
L. R. 7 Lah. 559.— IND, 
e i. — Applt. agreed to loan 

to T. Co., on mtge. of n^al estate, 
830,000, at 74 per cent, interest, but 
stipulated that, in consideration of 
making the loan, it should receive a 
bonus of 83,000, to wldch T. Co. 
agreed. The mtge. on its face was one 
for 830.000. bearing Interest half- 
yearly at 74 per cent, per annum. Sc 
containing no reference to the bonus. 
Applt. issued Its cheque to T. Co. f(»r 
828,605.55, being the 830,000 loss 
deductions for taxes, insurance pre- 
miums & Bolrs." costs, & took a cheque 
from T. Co. for the 83,000 bonus. 
Some payments were made, but T. Co. 
became insolvent, &, the mtge. being 
in arrear, applt. advertised the pro- 
perty for sale, & the liquidator paid off 
the amount owing, on the basis of the 
full face amount of the mtge., without 
knowledge of the bonus. He sued to 
recover the 83,000, with interest paid 
thereon, invoking sects. 6 to 9 of 
Interest Act, R. S. C., 1927 (c. 102) 
Held: he could not recover. The 
agroc^ment for the bonus was legal & 
enforceable. The Act did not apply ; 
in view of the effect of the legislation 
In question, its application should be 
confined to mtges. coming clearly 
within its description ; &, taking the 
predse language of sect. 6, it applies 
only to mtges, which on tholr face 
come within the description in that 
sect,— London Loan & Savtngh Co. 
OP Canada v. Meagher, [1930] 
9, 0. R. 378 ; 2 D. L. R. 849 ; revsg.. 
[1930] 1 D. L. R. 701 ; 64 O. L. 11. 
600 ; affg., [1929] 4 D. L. R. 566 ; 64 
O. L. R. 221.— CAN. 

e ii. .] — ^Where a mtge. docs not 

comply with Interest Act, 1?27, s. 6, 
the mtgor. is relieved from all liability 
for Interest.— Rogers v. Labow, I1929J 
3 D. L, R. 846 : 64 0. L. R. 309.— CAN. 
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Part XVIII. — Costs, Charges, and Expenses. 


4054. Add, Annotations : — Refd. Campbell v. 
Poliak, [1927] A. C. 732 ; Thomas v. Jones, 
[1928] P. 162. 

4061a. •] — In 1897 the trustees of the will of 

J. & Mrs. J. executed a consolidating mtge. to 
B. upon certain securities to secure a certain 
amount. In 1924 Si 1926 B. made further 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured all the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
& there was a new proviso for redemption. 
B.'s solrs. carried in a bill for taxation, the 
charges being according to the scale in Sched. 
I., Part I., of the General Order under Solrs.* 
Kemuneration Act, 1881 (c. 44), for “ investi- 
gating title & preparing & completing deed 
of security.** The taxing master took the 
view that Sched. I. did not apply, & taxed the 
bill accordingly : — Held : there had been an 
“ investigation of title ’* within Sched. 1., 
& the matter must be referred back to the 
taxing master. — Re CowAUD, Chance & Co., 
[1928] Ch. 379 ; 97 L. J. Ch. 234 ; 139 L. T. 
113 ; 72 Sol. Jo. 226. 

4127a. Action by devisee of mortgagee — Against 
heir & executor of mortgagor — Heir of mort- 
gagee also party.] — The devisee of a mtgee. 
filed his bill against the heir & exor. of the 
mtgor. for a foreclosure, & also made the 
heir of the mtgee. a party in order to establish 
the will against him. This latter party can- 
not have his costs out of the estate. — S kipp 
V, Wyatt (1787), 1 Cox, Eq. Cas. 353 ; 29 
E. 11. 1200. 

4246a. .] — In [actions for redemption of 

mtges.] where redemption is opposed 
altogether, the mtgee. may either be deprived 
of costs up to trial or may be — more frequently 
is — ordered to i)ay them ; but never, so 


far as I am aware, is the mtgor. who succeeds, 
in spite of opposition, in obtaining a judgment 
for redemption ordered to pay any of the 
mtgee. *s costs up to judgment (Warbing- 
TON, L.J.). — Carlton Main Colueby Co., 
Ltd. V . Clawley, [1917] 2 K. B. 691 ; 86 
L. J. K. B. 1294 ; 117 L. T. 324 ; 33 T. L. R. 
448 ; 01 Sol. Jo. 029 ; 10 B. W. C. C. 384, C. A. ; 
revsd, on other grounds^ mib nom, Clawley 
V . Carlton Main Colliery Co., Ltd., [1918] 
A. C. 744, H. L. 

4324. Add. Annotation : — ^Folld. Re Smith*s Mort- 
gage, Harrison v. Edwards, [1931] 2 Ch. 168. 

4326a. Sale by mortgagee under power — 

Bid by mortgagor — Registration of estate con- 
tract — Costs of action for specific performance 
& of removal of estate contract from register.] 
— The first mtgees. of property subject to a 
second mtge. put it up for sale by auction 
in exorcise of their statutory power. .The 
mtgor. attended the sale & bid for the pro- 
perty, but her bid was not accepted ; & the 
highest genuine bidder was declared the 
pm’chaser. The mtgor. claiming that she 
liad purchased the property, registered an 
estate contract in respect of it & sued the 
vendors for specific performance. The action 
was dismissed with costs. Upon a summons 
taken out by the first mtgees. against the 
second mtgees. : — Held : the costs of the 
action & of taking the estate contract off 
the register were not “ costs, charges or 
expenses, properly incurred incident to the 
sale ** VTithin Law of Property Act, 1925 
(c. 20), s. 105, Sc the first mtgees. were not 
entitled to deduct them from the net proceeds 
of the sale. — Re Smith’s Mortgage, Harri- 
son V. Edwards, [1931] 2 Oh. 108; 100 
L. J. Ch. 270 ; 145 L. T. 441. 

4391. Add. Annotation: — Refd. Campbell v, 
Poliak, [1927] A. C. 732. 

4392. Add. Annotation: — Refd. Campbell v. 

Poliak, [1927] A. C. 732. 

4393. Add. Annotation: — Refd. Campbell v. 

Poliak, [1927] A. C. 732. 


e iii. .] — Laurier v. Valusie, 

11931 J 1 D. L. K. 465.— CAN. 

e iv. .] — Where there was 

nothing upon the face of the intgc. 
which brought it within Interest Act, 
R. S. C., 1927, 6. 6, & where the mtge. 
had on its face a statement showing 
the amount of the principal money 
& ttie rate of Interest chai*geable, the 
mtge. was held not to come within 
sect. 6, & therefore sect. 9 did not 
apply. — B owman v. Denison, [1930] 
4 D. L. K. 671 ; 65 O. L. K. 613.— CAN. 

e V. Levy v. Bookspan, 

[1931] 2 D. L. R. 1007.— CAN. 

g (p. 657) i. When granted.] — 

The ct. cannot reduce the rate of 
interest or interfere with the stipula- 
tion for compound interest merely on 
the ground that the Interest stipulated 
is considered to bo excessive or that 
the interest has amounted to a large 
sum owing to deft, not paying it at 
the stipulated periods of the rests 
agreed upon in the bond. — R a»i 
Kiushna Kulasi V . Heramba 
Chandra Kay (1929), I. L. K. 66 Calc. 
960.— IND. 


PART XV 11. SECT. 4, SUB-SECT. 1 

. ** *1 — Brown, [192 

1 D. L. II. 1125 ; 61 O. L. K. 602.— CA] 


PART XVII. SECT. 16. 

fin. Rffect of consent to variaiion of 


rate of interest.] — Mortlbman v. Pub- 
lic Trustee, [1927] N. Z. L. R. 642. — 

N.Z. 


PART XVIII. SECT. 3, SUB-SECT. 2. 

q i. Not limited to sum paUl into 

court.] — Lemieux v. McDonald 
(Sask.), [1929] 3 D. L. R. 644.— CAN. 


PART XVIII. SECT. 3, SUB-SECT. 4. 

— B. 

4240 i. Overstatement of amount due.] 
— The mere fact that a mtgee. suing 
for foixiclosuro claims a larger amount 
than that found due to him is not such 
misconduct as iiistlfles depriving him 
of his costs. — Mayhew v. Adams, 
[1931] 1 D. L. R. 611; [1930] 3 

W. W. R. 359; 2.5 S. L. K. 204.— CAN. 


PART XVIII. SECT. 3, SUB-SECT. 4.— 
G. 

to. Fight of mortgagee to set off amount 
of taxes paid against liability for costa — 
Parties crUilled to costs not liable for 
taxes .] — IlUESEN v. Saskatchewan 
Mortgaok & Trust Corpn., [1924] 
2 I). L. It. 1240; [1924] 2 W. W. R. 
608.— CAN. 


PART XVIII. SECT. 13. 

4398 1. Costs of appeal — How borne — 
Right to jmymeni forthwith .] — mtgor. 
& puisne mtgee. having appealed im- 
successfully from an order setting aside 
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the registrar’s cortUicate & directing 
a new account to bo taken : — Held : 
tho mtgee. was entitled to have the 
usual rule, that tho cost of an unsuc- 
cessful appeal are payable forthwith, 
adhered to. — Canada I^ermanbnt 
Mortgage Corpn. a. Daloleisu, [1928] 
3 D. L. R. 59 ; [1928] 1 W. W. R. 922. 
—CAN. 

PART XIX. 

8c. Debt Adjustment Act, 1931 — 
Application for cancellation of ccrtifiraic 
— Matters for consideration.] — A certi- 
ficate under Debt Adjustment Act, 
1931, should not be withheld or with- 
drawn if, without real injustice & 
hardship to any creditor, it oilers a 
reasonable possibility that the 
resident will be able to recover him- 
self financially when conditions become 
normal again. — Re Pktiuoh & Erick- 
son & Debt Adjustment Oomr., 
[1932] 1 W. W. R. 459.— CAN. 

af, .] — Aj^dbrson V. 

Debt Adjustment CoMii., {10321 2 
W. W. R. 120.— CAN. 

Bg. Restraint of sale of home^ 

stead.] — Rkider v. National Trust 
Co., Ltd., {1932] 3 W. W. R. 428.— CAN. 

sh. Mortgage after Apr. 1, 1931, 

for prior indebtedness.] — ^MoDiAftBifiD 
V . McDiabmid (J.) Co., Ltd., [1932] 
3 W. W. It. 370.— CAN. 



7(d. 10X7. Oases e2a-64a. 


NAME AND ARMS. 

Part I. — Name. 

62a. Costs of compliance.] — The tenant for life 64. Add. Citations : — 96 L. J. Oh. 9 ; 136 L. T. 
under a will must pay the expenses of taking 23 ; sxjbseqmnt proceedings^ [1927] 1 Ch. 693. 
testator’s name & arms as directed by the will. 

— Re Merger, Drewb-Mbrobr v. Drewb- 64a. .] — Semple v. Holland (1863), 33 Beav. 

Merger (1889), 6 T. L. R. 95. 94 ; 65 E. K. 302* 
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VoLZmi. Oases 2-79. 


NEGLIGENCE. 


Part I. — General Principles. 


2, Add* Annotation : — Consd. McAlister (or 
Donoghue) v* Stevenson (1932), 101 L. J. 
P. C. 119. 

Add, Annotations : — Generally, Refd. Cosmo- 

g olitan Shipping Co. (Inc.) v, Hatton & 
ookson, Ltd. (Liveimool) (1929), 143 L. T. 
290 ; Jones v. Great Western Ry. Co. (1930), 
47 T. L. R, 39 ; McGowan v, Stott (1923), 
99 L. J. K. B. 367, n. ; Simpson v, London, 
Midland & Scottish Ry. Co., [1931] A. C. 351. 
McCnllum v, Northumbrian Shipping Co. 
(1931), 146 L. T. 124. 

4a. .] — Hargrove v. Burn 

(1929), 46 T. L. R. 69. 

7. Add, Annotation : — Refd. Manchester Corpn. 
V, Famworth (1929), 46 T. L. R. 86. 

9. Add, Annotations : — Consd. McAlister (or 
Donoghue) v, Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Oliver v, Sadler &, Co., 
[1929] A. C. 684 ; Bottomley v, Bannister 
(1931), 101 L. J. K. B. 46. 

10. Add, Annotation : — Refd. Fanton v. Denville, 
[1932] 2 K, B. 309. 

12. Add, Annotations : — Consd. Re Munton, 
Munton v. West, [1927] 1 Ch. 262. Apld. Re 
Vickery, Vickery v, Stephens, [1931] 1 Oh. 
672. Refd. Re Windsor Steam Coal Co. (1901), 
Ltd., [1929] 1 Ch. 161. 

26. Add, Annotation : — As to (1) Consd. McAlister 
(or Donoghue) v, Stevenson (19.32), 101 L. J. 
P. C. 119. 

88, Add, Annotation : — Refd. ColeshUl v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

53. Add, Anvoiations ; — Distd. Oliver v, Sadler 
& Co., [1929] A. C. 684. Apld. Farr v. 
Butters Bros. & Co. (1932), 174 L. T. Jo. 86. 
Consd. McAlister (or Donoghue) r. Stevenson 


(1932), 101 L. J. P. C. 119. Refd. Bottomley 
V, Bannister, [1932] 1 K. B. 458. 

68. Add, Annotation : — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 

59. Add, Annotation : — Consd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

69s. .] — In Mar. 1926, defts. carried out 

demolition work on premises adjoining other 
premises, called X., under a limited licence 
given by the owners of premises X. One of 
the conditions of the licence was that defts. 
should make good all damage done to pre- 
mises X. by reason of the demolition opera- 
tions. In the course of the operations defts. 
allowed debris to drop on an inaccessible 
part of the roof of premises X. & did not 
remove all the debris therefrom when the 
demolition work was completed. In July 
pltf. became the occupier of premises A. 
under a lease. In Sept, a heavy storm of 
rain washed the debris which had been left 
by defts. on the roof of premises X. into the 
gutters on the roof, & a guUey was choked & 
the basement of premises X. was flooded, 
& goods which pltf. kept there were damaged. 
In an action by pltf. claiming damages for 
defts.’ negligence : — Held : there could be no 
negligence, as there was no duty on the part 
of defts. towards pltf. — Konskieb v. Good- 
man (B.), I/TD., [1928] 1 K. B. 421; 97 
L. J. K. B. 263 ; 138 L. T. 481 ; 44 T. L. R. 
91, C. A. 

59b. .] — Hargrove v. Burn (1929), 46 

T. L. R. 69. 

66. Add, Annotation : — ^Refd. Winkworth v. 
Raven, [1931] 1 K. B. 662. 

79. Add, Annotation : — Refd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 406. 


PART I. SECT. 1, SUB-SECT. 1. 

5 iv. .] — Negligence is not 

the absence of care which wUJ prevent 
an accident, but rather the absence of 
that care which a rcaHoiiably prudent 
person would oxon^lso. — Macgrkqor 
V, CA NADI AN NaTIO.VAL HYS. & 
Edmonton City, [19301 H W. W. R. 
392 ; 11931] 1 D. L. R. «7 ; 26 Alta. 
L. R, 104 ; varg., [19301 3 W. W. R. 
237.~-CAN. 

PART I. SECT. 2, SUB-SECT. 1. 

88 XXV. .] — An action of 

dametges was brought against a firm 
of ginger beer manufacturers on behalf 
of two children who had been injured 
through drinking a bottle of ginger 
beep. manufact\ired by defenders, 
which contained the decayed body of 
a mouse. The bottle was bought 
from a retailer, but the mouse, un- 
known to the manufacturers, was in 
the bottle when it left their factory. 
It was possible for mice to enter empty 
bottles at a factory, but the manu- 
facturers* system of cleansing & 
inspecting the bottles before filling was 
the best system known In the trade. 
There was no affirmative proof of 
carelessness by any of the manu- 
facturers* servants In carrying out the 
system: — Ildd : defenders fell to be 
aasoilzlod ; on the ground that, as 
defenders neither knew that the con- 
tents of the bottle were dangerous, 


nor were dc'alers in articles per ae 
dangerous, they owed no duty to the 
consumers, who had not contracted 
with them.— MuijjcN v. Barr & Co., 
Ltd., M'Gowan v. Barr & Co., Ltd., 
110291 S. C. (Ct. of Sess.) 461.-~SCOT. 

m vi. .l“~Whoro two motor 

cars are approaching an intersection 
& the one on the left of the other makes 
a substantial entry thereon before the 
latter, the right of way which the 
latter would otherwise have had is 
disi)Iaood. — Chambers. Ci.ark & 
Ckigiiton V, Sampson, [1931] 2 

M'. W. R. 2.61 ; 3 D. L. R. 206 ; U 
B. C. R. 134.— CAN. 

PART I, SECT. 2. SUB-SECT. 3.— A. 

73 iv. ,] — Pacific Stages, Ltd. 

V. Jones, [1928] 2 D. L. R. 897 ; 
[19281 S. C. R. 92.— CAN. 

PART I. SECT. 2, SUB-SECT. 3.~C. 

77 ii. ,] — AiiMAND tj. Carr & 

Carr & Witcsox, [19261 3 D. L. R, 
592 ; [192flJ S. O. R. 575.— CAN. 

PART I. SECT. 2, SUB-SECT. 8. -D. (a), 

80 xxii. .J — Zkidbl V. Winni- 
peg Elec. Co.. [1928] 3 D. L. R. 670 ; 
[1028] 2 W. VV\ R. 601 ; 34 Can. Ry. 
Oas. 287 ; 37 Man. L. H. 412 ; revsa,^ 
sub nom, Winnipeg Eleo. Co. v, 
Zetdel. (19291 3 D. L. R, 610; S. C. R. 
538.— CAN. 


80 — Even though a 

motor car is travelling on the right- 
band side of the road, the driver is 
not juKtifled in holding to his course 
n'gardless of the consequences, but 
is bound to ext^rcise reasonable care 
to avoid injuring others, & owes this 
duty to the driver of an approaching 
car even If the latter has not yet com- 
plied with the statutory proyision 
rotpilrlrig him to turn out to the right 
of the centre of the highway. — Audkt 
V. Wetsch, [1928] 3 W. W. R. 655.— 


CAN. 

80 xxiv. .] — ^Mann V. Sharp 

(P. E. I.), [19291 i D. L. R. 949.— CAN. 


82 vii. .] — Persons 

lawfully doing a work which Interferes 
with a public right, e.g, contractors 
working on a highway, must use 
reasonable care not to injure persons 
lawfully exorcising that right, &, 
therefore, must take reasonable pre- 
oautiouB to warn such persons of 
dangers created by the doing of the 
work which the latter could not with 
reasonable care discover. — McCulloch 
r. Star Construction Co., [1928] 1 
D. L. n. 970 : fl«281 1 W. W. R. 211; 
22 Sank. L. R. 231.— CAN. 


82 viii. .1 — Harvib 

V. Canadian Pacific Ry. Co. & Hurst 
Engineering & Construction Co., 
Ltd.. 11929] 2 D. L. R. 422 : 1 

W. W. R. 72 ; 35 Crlm. Ry. Oas. 274 ; 
23 S. L. R. 257.— CAN. 
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85. Add, Annotations: — ^Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57 ; 
Dee Conservancy Board v. McConnell, [1928] 
2 K. B. 169 ; Hall v, Brooklands Anto- 
Bacing Club (1932), 48 T. L. R. 646. 

112. Add, Annotation : — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

128. Add, Annotation : — Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 

131a. .] — Hargrove v. Burn (1929), 46 

T. L. R. 69. 

184. Add. Annotation: — As to (1) Refd. Jones v. 
Great Western Ry. Co. (1930), 47 T. L. R. 39. 

185. Add, Annotation : — ^Refd. The Edison, [1932] 
P. 52. 

189. Add, Annotation : — ^Refd. The Edison (1932), 
147 L. T, 141. 

142. Add, Annotations: — Consd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46; McAlister 


(or Donoghue) v, Stevenson (1932), 101 L. J. 
P. C. 119. 

143. Add, Annotations: — As to (2) Refd. Pontar- 
dawe Ru?*al District Council v, Moore- 
Gwyn, [1929] 1 Ch. 666 ; Bartlett v, Totten- 
ham, [1932] 1 Ch. 114. 

161. Add, Annotations : — Refd. Compania Mexicana 
De Petroloo El Aimila v, Essex Transport & 
Trading Co. (1929), 141 L. T. 106; The 
Edison, [1932] P. 62. 

156. Add, Annotation : — Refd. S.S. Singleton 
Abbey v, S.S. Paludina, [1927] A. C. 16. 

161. Add, Annotation : — Refd. H. v, H., [1928] P. 
206. 

162. Add, Annotation : — Consd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369. 

181. Add, Annotation : — Refd. Blay v, Pollard & 
Morris, [1930] 1 K. B. 628. 


Part II. — Negligence in regard to Property. 


208. Add, Annotations : — Consd. Forbes, Abbott 
& Lennard v, G. W. Ry. (1927), 138 L. T. 
280. Apld* Compania Mexicana De Petroleo 
El Aguila V, Essex Transport & Trading Co. 
(1929), 141 L. T. 106. Refd. Silverman v. 
Imperial London Hotels (1927), 137 L. T. 
67 ; Coleshill v, Manchester Corpn., [1928] 
1 K. B. 776; The Hayle, [1929] P. 276; 
Hall V. Brooklands Auto-Racing Club (1932), 
48 T. L. R. 546. 

209. Add, Annotation : — Refd. ColeshiU v, Man- 
che.ster Corpn., [1928] 1 K. B. 776. 

213. Add, Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

217. Add, Annotations : — Refd. Silverman v. Im- 


perial London Hotels (1927), 1,37 L. T. .67 ; 
Coleshill V, Manchester Corpn., [1928] 1 K. B. 
776. 

219. Add, Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

223. Add, Annotatioyis :—-A8 to (1) Consd. Coles- 
hill r. Manchester Corpn., [1928] 1 K. B. 770 ; 
Addie (R.) & Sons (Collieries) v, Dumbreck, 
[1929] A. C. 368. to (2) Consd. Compania 
Mexicana De Petroleo El Aguila v, Essex 
Transport & Trading Co. (1929), 141 L. T. 100. 
Generally, Refd. Do Freville v. Dill (1927), 96 
L. J. K.‘l3. 1056. 

242. Add, Annotation : — Consd. Hall v, Brooklands 
Auto- Racing Club (1932), 48 T. L. R. 546. 


82 ix. -.] — Where a person 

driving a motor car on a naiTow country 
road sees men teams engaged on 
construction work on the road ahead 
of him he should at once slow down & 
look for a signal to proc-eed unless upon 
a careful survey ft is clear that the 
road Is open to traflac. — P hillii*s v. 
McKay, [19321 1 W. W. H. 730; 2 
D. L. K. C14 ; 40 Man. L. R. 235.— 
CAN. 

PART I. SECT. 2, SUB-SECT. 3.— F. 

93 I. Carriers.] — A motor vehicle 
owned by two defta. was being d liven 
by one of them, L., & pltf. was injured 
in a collision which followed •.’—Held: 
pltf.. though not a passenger for hire, 
could maintain an action for damages 
for bis injuries, want of ordinary & 
r©asonal>le care on the part of L. being 
shown. — Parlov v. Lozina & Raolo- 
viCH (1920), 47 O. L. R. 370 ; 18 

O. W. N. 139.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— A. 

132 Iv. TiCDsd,, [19191 1 W. W. R. 
800. 

160 I. Injury not capable of being 
foreseen or antiripated — LiaidlUy only 
where nrghgence estahlwhed .] — Hard- 
INO r. Rdwaros & Tatisk'H, Eowards 
i>. T/vtisk'h. Gall v, Edwards 
TATf^inn, [19291 4 D. L. R. 5P8 ; 04 
O L. R. 98.— CAN. 


PART I. SECT. 4. SUB-SECT. 3.— E 

r. All *y. — Strpuev V. McNeili 
[19291 I O. L. R. 1003; 8. C. R, 537 
affa., [19281 4 D. L. R. 172 ; [192S 
8 W. W. R. 182.— CAN. 


PART II. SECT. 1. SUB-SECT. 1. 

206 iv. .] — Pltf. was hired with 

his teams by L., who had a contract 
with deft. CO. to g(^t out logs for use in 
co.*s lumber business. Idtf. took a 
team over a private w^ay leading to the 
CO. *8 limits, & in crossing a culvert one 
of the horses met with an accident by 
stepping upon a board which brokt; 
under its welglit. Pltf. charged negli- 
gence in respect of the rotten condition 
of the board. There w’as no evidence 
that deft. co. placed the board there, 
or knew or should have knowm of its 
presence there ; — Held : pltf. had 
failed to prove any negligence of deft. 
CO. — Guertin V. Fassett Lumber Co., 
[1931] 4 1). L. R. 916; O. R. 589.— 
CAN. 


PART II. SECT. 1, SUB-SECT. 2.— 
A. (b). 

242 i. Spedalor at public exhibition.] 
— At a motor cycle race meeting con- 
ducted by a 00 ., a spectator was injured 
thrfjugh a motor cycle getting out of 
control, & after colliding with another 
motor cycle, jumping over the f’^nce. 
The racing took place at high speeds 
on a flat track surrounded by a wire 
mesh safety fence, a foot outside 
which was a picket fence of the same 
tielght. In addition. In places, there 
was another fenoe erected on top of 
•the picket fence. Outside the picket 
fence there were seats, & the heads of 
persons sitting thereon would be below 
the level of the picket & safety fencves. 
The spectator, who had not boon to 
motor cycle races before, attended In 
consequence of on advertisement, paid 


for admission, & took a scat at a place 
where there was no fence above tiio 
picket fence. Ue saw a notice ; 
“ Danger. Do not lean on fence.’* 
He aHHUined that the fence gave him 
sutflcicnt protection. Unknowm to the 
spectator, a motor cycle had on a 
previous occasion similarly gone over 
the fence : — /Jelcl : deft, w'as liable. — 
ClIATWOOD V. NaTIOVAL SPEEDWAYS, 
Ltd., [19291 S. K. (Q.) 29.— AUS. 

242 li. .] — In an action for 

damages for injuries sust4iiued by 
pltfs. by the sudden stoi)piiig of an 
amusement device known as a “ whoo- 
pee wdieel ” upon which they were 
seated as paying passengers ; — I/rld : 
tho negligence of deft, in not providing 
an emergency brake was the cause of 
tho breaking of the shaft & the conse* 
quont InjuiioB. — R alne r. Suxnyside 
Amusement Co., Ltd., [1931] 4 D. L. R. 
487 ; O. U. 549.— -CAN. 

sa. Child in corporation playground.] 
— Deft, city eoi^pn. ostabllshod & con- 
ducted supervised playgrounds ** 
throughout the city & employed 
supervisors to t-ako charge of them : — 
Held: the corpn. assumed, or held 
Itself as having assumed, the obliga- 
tion of taking reasonalilo care of such 
children as snould resort to the play- 
grounds, & was bound to make some 
reasonable effort to protect them from 
dangers known or reasonably to 
be apprehended. — M oStravk'k v, 
Ottaw^a, [1929] 4 D. L. U. 492 ; 64 
O. L. R. 275 ; qffg., [1929] 3 D. L. R. 
317 ; 63 O. L. R. 626.— CAN. 

8b. Person sharing offices with 
friend,] — Pltf. had for a number of 



Vd. XXXVI.— NegUgenoe. Oases 248a— 267a. 


248a. .] — ^Besps. were the proprietors of a j 

space of land known as “ Dreamland,** which i 
was a place for the entertainment of the 
public. On part of this land the “ Atlantic 
Flyer ** was erected by S,, under the terms of 
an agreement withresps., by which a part of 
the land at ** Dreamland ** was taken over by 
S. for the purpose of erecting & running the 
“ Atlantic Flyer.** Besps. under the agree- 
ment were to be paid 331 per cent, of S.*s 
gross receipts, but all moneys were in the 
first instance to bo paid to the resps., who 
had the right to appoint the cashiers. Under 
rules & regulations attached to the agree- 
ment, a right was reserved to resps. to refuse 
admission to any person & to charge for 
admission to the ground. S. was bound to 
provide at his own expense a ticket-taker. 
Besps. advertised inviting persons to 
“ Dreamland.’* W. was killed while on one 
of the boats of the “ Flyer ** in consequence 
of a bolt giving way & the occupants being 
flung out. Applt., as his mother & partial 
dependant, cLaimed damages under Fatal 
Accidents Act, 1846 (c. 93), against resps. : — 
Held : on the terms & rules of the agreement, 
there was no contractual relation between 
resps. & deceased, & as the advertisements 
of resps. did no more than invite people to 
the area of land owned by them, there was 
no invitation to deceased to enter upon 
property on which there was a hidden danger 
under the control of tlie inviter. — Humphreys 
V, Dreamxjh.ni> (Margate), Ltd. (1930), 100 
L. J. K. B. 187 ; 144 L. T. 629 ; 74 Sol. Jo. 
862, B. L. 

243b. •] — Action for injuries received while 

watching a polo match, through a polo pony 
leaving the ground & passing through a 
hedge : — Held : there was no negligence. — 
PiDiNGTONv. Hastings (1932), The “ Times ** 
Mar. 12. 

Jnnoiation : — Consd. Hall v. Brooklaiids Auto 'Racing Club 

(1932), 48 T. L. R. 616. 

248c. .] — Pltf. had paid for admission to 

witness motor car races on a course occupied 
& managed by dofts. As the result of a 
collision between two nu^lor cars near the 


railing behind which pltf. was standing one 
of the cars leapt into the air & went right 
through the railing, with the result that pltf. 
& several other spectators sustained serious 
personal injuries. It was not disputed that 
this accident was the first time when any 
spectator had been injured by a car leaving 
f he track. In an action claiming damages for 
personal injuries the jury found {inter alia) 
that defts. had omitted to take reasonable 
precautions for the safety of spectators, & 
awarded damages to pltf. On appeal : — 
Held : there was no evidence that defts. 
had failed to take proper care to make their 
premises reasonably safe for ^ spectators. 
Defts. were not under any obligation to insure 
safety under all circumstances, but only to 
provide against damage to spectators which 
any reasonable person in their position would 
have anticipated as likely to happen. The 
spectator himself took the risk of remoter 
damage when he elected to attend the r4ces. — 
Hall v. Brooklands Auto-Racing Club 
(1932), 101 L. J. K. B. 679 ; 147 L. T. 404 ; 
48 T. L. B. 646, C. A. 

256. Add* Annotations : — As to {1) Consd. Addie B. 
& Sons (Collieries) v. Dumbreck, [1920] A. C. 
3.58. Refd. Oldham v. Sheffield Corpn. (1927), 
136 L. T. 681. Generally i Refd. Coleshill v, 
Manchester Corpn., [1928] 1 K* B. 776. 

260. Add, Annotation : — Consd. Hall v. Brooklands 
Auto-Bacing Club (1932), 48 T. L. B. 646. 

261. Add, Annotations: — Consd. Hall v, Brook- 
lands Auto-Racing Club (1932), 48 T. L. B. 
646. Refd. Silverman v. Imperial London 
Hotels (1927), 137 L. T. 57 ; Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 159. 

267a. Proprietor of Tuikish baths — Dangerous 
insects.] — Circumstances {see Contract, No. 
5108a, anie)i in which: — Held: apart from 
contract, defts. were under an obligation to 
a person using their premises to abstain from 
negligence, & if they, knowing of the danger, 
did not take sufficient precautions & such 
person were injured, he could recover. — 
Silverman v. Imperial London Hotels, 
Ltd. (1927), 137 L. T. 57 ; 43 T. L. R. 260. 


years shared with a friend an office 
in doft.’s building which Ibe friend 
leased from deft. Pltf. paid the friend 
half of the rent, & tiiey gave one 
another mutual asslslanoo In tbeir 
business. When pltf. was entering a 
passenger elevator In the hnilding It 
began to slide downwards, with the 
result that pltf. fell forward & was 
Injured. A jury retunuid a verdict 
fur damages on which judgment was 
given for pltf., & deft, appealed : — 
Held : pltf. was an invitee, there- 
fore, deft, was under the duty towards 
lilm of taking reasonable cai-e that the 
pi-emlsee were safe. — Qoiudon v, Cana- 
dian Bank op Commpjice, 119311 3 
W. W. R. 185, 373 ; 4 1). L. 036 ; 
41 B. C. R. 213.— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— 
B. (a). 

247 xi, .] — Guilfoil v. 

McAvity (T.) & Sons, Ltd. (N. B.), 
11927] 3 D. L. R. 672.— CAN. 

252 i. — Danger un- 

hruwm to invilccA — Gordon & Gordon 
V, Blakisly. [1031] 2 W. W. R. 002.— 
CAN, 


PART II. SECT. 1, SUB-SECT. 2.— 
B. (b). 

261 il. .] — Pltf. went to deft.’s 

butcher shop to buy meat ; he asked 
the employee who served him about 


peas, &: the employee motioned with 
his head to a shelf where there were 
jicas ; pltf. walked across the shop to 
the shelf, but stepped into a hole in the 
floor near the shelf, fell into the cellar 
& was injured. The employee knew 
the trap door which guarded the hole 
was up, & did not warn pltf. The 
shelf was in a part of the shop to which 
customers occasionally wimt : — Held : 
pltf., ail invitee, was not in a part of 
the shop to which ho was not invited, 

it could not be said that ho was not 
cxerciKing ordinary care liccause, going 
aci'oss a shop to look at goods upon a 
particular shelf, he did not cast his 
('yes on the floor to sco that no trap 
liad been laid for him. — Rudlen v. 
Bridqkma.m, [1930] 3 D. L. R. 22 J ; 
66 O. L. R. 224.— CAN. 

PART II. SECT. 1, SUB-SECT. 2.— 
B. it), 

ftb. Public Library Board,] — Held: 
liable for injury sustained by pltf., by 
a fall upon an ley step of the public 
library building, which she was leaving 
after cxchaiigiiig books In the library. 
— Nickell V, City op’ Windsor, [19271 
1 D. L. R. 379 ; 69 O. L. R, 618.— 
CAN. 

PART II. SECT. 1, SUB-SECT. 2.— C. 

268 iv. .1— Pltf., looking for 

employment, camo by permission ot 

3 


defts.' foreman upon their premises 
during the oroctlon thereon of a build- 
ing, & spoke to the foreman at the foot 
of a stair. The foreman told him to 
wait there, or wait where ho was & 
he would see about him. . Pltf. was 
Injured by a piece of wood, part of 
an open hoist, which some time after- 
wards fell upon him when ho was in 
another part of the promises : — Held : 
although pltf. was an invitee, the 
Invitation to remain was limited, & 
did not justify him In leaving the place 
Indicated & going to another part of 
the pi’cinlses where there was danger ; 
he had no right to bo wh(^ro he was 
when struck & defts. in the clrciim- 
stanoes owed him no duty. — Azzole 
V. Yates Construction Co., [1928] 
1 D. L. R. 233; 61 O. L. R. 416.— 
CAN. 

208 V, .1 — It would be Imposing 

too great a liability on a landowner 
who permits hJs promises to be used 
as a picnic ground, in the hope of 
profit, to hold him liable for a disaster 
to a child whose parents permit him, 
not merely to batho upon the safe 
beaoh in front of the picnic grounds, 
but to stray away to a danger In front 
of adjacent premises where ho could 
not bo supposed to be invited to 
disport himself. — Drinkwalter v. 
Morand» [19291 4 D. L. R. 421 ; 64 
O. L. R, 124.— CAN. 



Oases 27(^-822. 


English and Empire Digest Supplement, 


275* Add. AnnoiaUon : — Co|i8d. McAlister (or 
Donoghue) v, Stevenson (1932), 101 L, J. 
y. C. 119. 

280. Add. Anyiolation : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. 0. 119. 

291. Add. Annotations: — Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Oldham v. Sheffield Corpn. (1927), 136 L. T. 
681. 

304. Add. Annotation: — As <o (1) Consd. Oldham 
V. Sheffield Corpn. (1927), 136 L. T, 681. 

809. Add. Annotation : — Consd. Addie R. Sc Sons 
(Collieries) v. Dumbreck, [1929] A. C. 358. 

309a. .] — ^A piece of waste land, whoso 

owner was laying it out as a building estate, 
adjoined the highway & was unfenced, Sc 
the children of the neighbourhood, without 
any licence to do so, used it as a playground. 
On the land there was a large elm tree. Sc by 
a contract between the owner Sc deft., who 
was a nurseryman, the latter undertook to 
fell the tree. On the day on which the tree 
was expected to fall there were many 
children on the land, Sc deft, or his assistant 
more than once drove them back from the 
tree. At 6.15 p.m. the tree was held up by 
one root only, Sc deft., knowing that when 
that root was cut the tree would fall within 
two minutes Sc without giving any further 


warning to the children, cut that last root, 
whereupon the tree fell in its fall hurt pltf., 
a boy ten years of age. In an action in the 
county ct. by pltf. against deft, for personal 
injuries the judge found that deft, had been 
guilty of negligence in not warning the 
children that the tree was about to fall, & 
that pltf.’s injuries were due to that negli- 
gence ; but he further found that pltf. was 
a trespasser on the land, Sc on that ground 
he gave judgment for deft. On appeal ; — 
Held : deft, owed a duty even to a trespasser 
not to do any act, wfidch would alter the 
condition of the land Sc might injure him, 
without giving him warning ; the judge in 
finding that deft, had been negligent had 
found that he had committed a breach of 
that duty towards pltf., though a trespasser ; 
Sc pltf. was entitled to jud^ent. — ^Moubton 
V. PouLTBR, [1930] 2 K. B. 183 ; 99 L. J. 
K. B. 289 ; 143 L. T. 20 ; 35 Com. Cas. 308 ; 
8vb nom. Moulton v, Poultbr, 94 J. P. 
190 ; 46 T. L. R. 250 ; 74 Sol. Jo. 170. 

310a. FeUing tree.] — Mourton v. 

PouLTEB, No. 309a, ante. 

321. Add. Annotation : — Refd. ColeshiU v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

322. Add. Citations 136 L. T. 681 ; 91 J. P. 
69 ; 25 L. G. R. 94. 

Add. Annotation: — Distd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 


PART II. SECT. 1, SUB-SECT. 3.— A. 

285 ii. Children walking along 

track ] — Acadia Coal Qo. v. McNeil, 
119271 3 D. Lu R. 871 ; [1927] S. C. R. 
497 ; 33 Can. Ry. Cas. 49.-~CAN. 

287 i. Gn<\stt<,] — PHfs., who were 
irratuitous passengers in deft. *8 motor 
car, were irguitsd in a collision btitwcen 
it &> another motor car. The trial 
judge found negligence on the part of 
deft. & awarded both pltfs. damages. 
Deft, appealed : — Held : the appeals 
should l)e dismissed. — Lfioni’ZiEB v, 
LECHTzrEii, Lkvh? V . Le^itzier, 11931] 
1 W. W. R. 426; 1 D. L. R. 1001; 
43 B. C. R. 42.3.— CAN. 


PART II. SECT. 1. SUB-SECT. 3.— 
B. (a). 

286 xiii. .] — Acadia Coal 

Co. V. McNeil, [1927] 3 D. L. R. 871 ; 
[19271 S. C. R. 497 ; 33 Can. Ry. Cas. 
49.-~CAN. 

288 xiv. .] — The driver of 

a motor car is liable for injuries caused 
a gratuitous passenger by his negll- 

5 :oDce In driving the car. — Limb & 
V, Stewart (B. C.), [1929] 2 
D. L. K. 349 ; reueg., [1926] 3 D. L. R. 
550 ; 3 W, W. R. 205.— CAN. 

288 XV. .] — The driver of 

a motor car which is travelling behind 
another car is under the duty to a 
pasBonger in his car to anticiiiate 8c 
take reasonable care to avoid the risk 
which may arise from the driver of the 
car ahead doing what he should not do, 
e.g, making a sudden left-hand turn at 
an inUirsection without giving any 
signal of his Intention to turn. — 
McLeod v. Boultbek 8c Atkins, [ 1931 ] 
2 W. W. R. 805 ; 4 D. L. U. 912 ; 44 
B. C. H. 375.— CAN. 

288 xvl. .] — In an action 

for damages for personal Injuries, 
brought against the magistrates of a 
burgh 08 the owners & occupiers of an 
cRpIanndo, piirsiier averred that the 
esplanade Included a granolithic foot- 
way ; tliat adjacent to the footway 
wcTo a nnniher of seats on platfonns 
clear of the footway ; that the public 
were permitted by defenders to have 
access to the footway ; that the 


esplanade was not lighted at night ; 
8c that he, w’hile walking on the footway 
at night, had fallen over a seat placerl 
on the footway, & had been Injured, 
lie further averred that he had believed 
that the foot^voy was free from obstruc- 
tions, 8i that all the seats were on the 
platforms & not on the footway ; 
tha t he was entitled to expect that the 
footway would be kept safe for foot 
traffic, or guarded & llghteil if not so ; 
the defenders ought to have known 
tliat the seat was in a dangerous posi- 
tion, & in leaving it unlit aftor dark 
they were guilt y of negligence ; — Held : 
as pursuer was merely a llcencee, 
<lefenders’ only duty w’as not to subject 
him to a trai> & there were no relevant 
averments of a trap. — Bolton r. 
(^ouuocK Magistuatb-s, [1932J S. 0. 
239.— SCOT. 


PART II. SECT. 1, SUB-SECT. 4. 

307 xiv. .] — The adult pltf., 

having business viith defts., drove his 
motor - truck into their enclosed 
premises & left It standing therein. 
I His daughter, the infant pltf., who bad 
I accompanied him, remained seated in 
the truck. It w'as struck by a cur of 
deft, ’8 which was pushed over the end 
of a railway 8i<Ung. The truck was 
damaged & the infant pltf. injured ; — 
Held : the infant pltf. was a mere 
trespasser 8c oould not recover. — 
Bettles V. Canadian National Rys., 
[1929] 4 D. L. R. 175 ; 35 Can. Ry. 
Cas. SOD: 64 O. L. R. 211; revag.^ 
[1929] 2 D. L. R. 782 ; 35 Can. Ry. 
Cos, 305 ; 63 O. L. K, 537.— CAN. 


PART II. SECT. 1, SUB-SECT. 6. 

d i. Windftw Itroken hy negli' 

gence of servants,] — Defts. were the 
occupiers of a building abutting on the 
street. Two servants of dofta. were 
engaged on the third floor of the build- 
ing in moving a large table by means of 
an eiootrio hoist. Overlooking the 
street on this floor was a window, half 
of which was projecting over the street, 
having been opened to ^ve the table 
more play. One servant was holding 
the table top, & the other servant was 
working the hoist. At a time when 


the tabic was suspended in the air, the 
foot of the servant holding the table 
slipped, 8c in conseauenoe the table 
struck that half of the window pro- 
jecting over the street. The window 
was broken 8c the glass foil on pltf. 
passing In the street below & injured 
him . The other windows on this 
iloor of the building had been broken 
on previous occasions by rolls of 
linoleum whilst being moved by the 
electric hoist ; — Held : pltf.’s Injuries 
were caused by the negligent use 8c 
management of defts.* T)roperty by 
their servants, & that such negligence 
was the cJfeotlvo cause of pltf. 'a 
injuries. — More v. Edwards & Lamb, 
[1929J S. K. (Q.) 171.— AUS, 

d li. Dead tree falling on high- 

way.}— "the occupier of land on which 
there is standing a dead tree which 
had grown there naturally 8c which 
Is not overhanging his boundary is 
not liable to a person who while on the 
adjoining highway la injured by the 
falling of the tree across the highway, — 
Patterson v. Board of School 
Trustees of North Vancouver, 
Patterson v. Canadian Robert 
Dollar Co., [1929] 3 D. L. R. 33 ; 2 
W, W. R. 181 ; 41 B. C. R. 123.— 
CAN. 


sx. Unguarded, excavation on pro- 
perty — /Property unfenced from side- 
walk.] — Deft, owned a property at the 
comer of F. Street 8c First Avenue. 
There was a fence along F. Street but 
no fence on First Avenue. There was 
an THiguarded excavation on the 
property Intended for the basement of 
a house, about two feet from the line 
of F. Street & about twenty feet from 
the line of First Avenue. On a dork 
& foggy night pltf., who was a stranger 
in the town, was walking to his home. 
He missed his way on First Avenue 
whore there was no sidewalk, fell Into 
the excavation & was Injured : — Held : 
as there was no fence, pltf. In straying 
upon deft. *8 land was not a trespasser, 
& there was a duty upon doft. not to 
maintain a trap such as this excava- 
tion. Pltf, was therefore entitled to 
recover. — Blanchard v. Va 


(1930), 42 B. C..R. 446.— CAN. 



VoL XZXVL— Negligence. Cam 858-^64a. 


868. Add, Annotations : — Consd. Bottomley v, 
Bannister (1031), 101 L. J. K. B. 46; 
McAlister (or Donoghue) v, Stevenson (1932), 
101 L. J. P. C. 119. 

868a, Hot water boiler — Heated by gas burner 

without flue.] — Defts., who were builders, 
sold a house to a purchaser, the contract 
providing that before conveyance the house 
was to be completed with a design similar 
to that of other houses on defts.’ building 
estate & to be fit for habitation. In these 
houses the hot water for the bath was pro- 
vided by a kitchen boiler heated by a gas 
burner with no flue to carry off wako pro- 
ducts & with a linen shoot between the 
kitchen & the bathroom, A similar 
apparatus was installed by defts. in the house 
in question, & after the installation the gas 
CO., on behalf of the purchaser, who was 
already in occupation as a tenant-at-wiU 
pending completion, set the regulator at 
45 feet an hour, & the apparatus, when 
so regulated, was perfectly safe. The pur- 
chaser or his wife, in all probability, after- 
wards altered the regulator to 76 feet an 
hour, which was dangerous, & they were 
found dead in the bathroom, death being 
due to the inhalation of carbon monoxide. 
On behalf of their infant daughter their 
administrators brought against defts. an 
action for damages, (a) for breach of a 
contract to render the house fit for habita- 
tion, & (6) for negligently installing the 
apparatus so that noxious gases or products 
of combustion would be omitted into the 
house. The evidence established that such 
an installation, properly regulated, was not 
dangerous, & that defts. had nothing to do 
with the regulation : — Held : (1) since, apart 
from statutory exceptions which did not 
apply, a landlord or a vendor of real estate 
was not, in the absence of express contract, 
liable to his tenant or purchaser for dangerous 
defects, & since there was no evidence of the 
house being unfit for habitation with the 
apparatus properly regulated, pltfs, could 
not succeed on the ground of contract ; 
(2) since the apparatus as installed by defts. 
was not dangerous, pltfs. could not recover 
on the ground of tort. — Bottomley v. 
Bannister, [1932] 1 K. B. 458 ; 101 L J. 
K. B. 46 ; 146 L. T. 68 ; 48 T. L. R. 39, C. A. 

AnnoiaHtm : — Consd. McAlister (or Donoghue) r. Stevenson 
(lOaZ), 101 L. J. P. C. 119. 

354 , Add, Annotations : — Consd. Bottomley v, 
Bannister (1931), 101 L. J. K. B, 46; 
McAlister (or Donoghue) v, Stevenson (1932), 
101 L. J. P. 0. 119. 


866. Add, Annotation : — ^Refd. Bottomley v, Ban- 
nister (1931), 101 L. J. K. B. 46. 

859 . Add, Annotation : — Consd. Langham v, Wel- 
lingborough School Governors & EVyer 
(1932), 147 L. T. 91. 

361a. -.] — ^The law seems to be (1) if a barge 

which has carried petrol is an article dangerous 
in itself, it is the duty of the owners to take 
proper & reasonable precautions to prevent its 
doing damage to people likely to come in 
cont^t with it. These precautions may be 
fulfilled by entrusting it to a competent 
person with reasonable warning of its 
dangerous character, if that danger is not 
obvious. If such precautions are not taken, 
the owner will be liable to third persons 
with whom he has no contract for damage 
done by the barge, which they could not have 
avoided with reasonable care ; (2) If the 
barge which has carried petrol is not danger- 
ous in itself, but becomes dangerous because 
it has been insufficiently cleaned, & the owner 
is ignorant of the danger, the owner is not 
liable for damage caused by it to persons with 
whom ho has no contract ; (3) In the case of 
a thing dangerous in itself, where either the 
danger is obvious or the owner has given 
proper warning to the person entrusted with 
it, not being his servant, the owner is not 
liable for negligence of such person causing 
injury to a third party ; such negligence is 
nova causa inierveniens (Sceutton, L.J.). — 
Hodge & Sons v , Anglo-American Oil Co. 
(1922), 12 LI. L. Rep. 183. 

AnnokUions: — Consd. Bottomley u. Bannister, [19321 1 K. B. 
458 ; McAlister (or Donoghue) v. Stevenson (1932), 101 
L, J. P. C. 119. 

361b. .] — Taylor (J.) & Sons, Ltd. v , 

Union-Castlb Mail S.S. Co., Ltd. (1932), 
48 T. L. R. 249 ; 76 Sol. Jo. 148. 

364. Add, Annotations : — Consd. Bottomley v, 
Bannister, [1932] 1 K. B. 468 ; McAlister 
(or Donoghue) v, Stevenson (1932), 101 
L. J. P. C. 119. 

.] — By Scots & English 

law alike the manufacturer of an article of 
food, medicine, or the like, sold by him to 
a distributor in circumstances which prevent 
the distributor or the ultimate purchaser or 
consumer from discovering by inspection any 
defect, is under a legal duty to the ultimate 
purchaser or consumer to take reasonable 
care that the article is free from defect likely 
to cause injury to health. — M‘A li8TBR (or 
Donoghue) v, Stevenson, [1932] A. C. 562 ; 
101 L. J. P. C. 119 ; 147 L. T. 281 ; 48 


PART II. SECT. 3, SUB-SECT. 1. 

337 vi. Application of R, S, O., 

1927, c. 146.] — An “accidental fire*’ 
within above Act does not include a 
lire which had Its origin in negligence, 
but is confined to the case of a fire 
produced by more chance, or incapable 
ol being traced to any cause.-— 
McAuliffk V. Hubbell, [1931] 1 
D. L. 11. 835 ; CO O. L. R. 349.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— A. 

342 xvi. .] — Deft, who set fire 

to orchard prunings Sc brush which he 
had piled up ou hfs land, held to have 
been negligent in failing to take proper 
precautions to see that the fire did not 
got beyond his control to the injury 
of pltf.’s adjoining proper^. — M ar- 
8HAI4L V. Hutton. [1928] 2 w. W. 11. 
33.— CAN. 


342 xvii. .] — McBuby v. 

Dominion Coal Co., Ltd. (1896), 40 
N. S. It. 89.— CAN. 

342 xviii. -.] — When a fire is 
caused by negligence on uncleared arable 
laud damtiges are to be assessed on the 
ordinary principle that pltf. is entitled 
to have the difference in value to him 
of the property before & after the fire. 
Damages allowed should take into 
account the extra cost of clearing, loss 
of prodiujtivlty, & loss of feed, & 
against ifiese should bo offset any 
advantages arising, such as the sale 
of timber partially burnt & any 
deductions such as the restoration of 
the land to its original condition by 
natural growth before there la a like- 
lihood of its being used for farming 
purposes. — Genders v. South Ax:«- 


TRALIAN II YS. [1928] S. A. S. R. 

272.— AUS. 

PART II. SECT. 4, SUB-SECT. 2.— A 

862 i, LiahilUy of mannfarturer of 
dangerous article — To vHim. purchaser 
of dangerous character — LiahilUy to 
third party — Article dangerous in itself.] 
— WTiere the vendor of a chattel, in this 
case a fii’ework, which belongs to the 
dangerous class delivers it with a 
proper warning to recipient, ho owes 
no further duty to the iK^rson who 
receives it from the recipient, nor, 
where the danger Is apparent on the 
face of the thing, does ho owe a greater 
duty with regard to the manufacture 
of the article than If it was not a 
dangerous thing in itself. — B rownlee 
r. Hand Firework Co., [1931] 1 
D. L. R. 127 ; 65 O. L. R. 046.— CAN. 
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T. L. R. 494 ; 76 Sol. Jo. 396 j 37 Com. Cas. 
350, H. L. 

Annotation : — Distd. Farr Butters Bros. Sc Co, (1032), 

174 L. T. Jo. 86. 

364b. Defect discoverable on 

examination — & discovered by injured party.] 

- — Crane manufacturers sold a crane in parts 
to a firm of builders, the arrangement being 
that the parts were to be assembled by the 
builders* men. The builders had in their 
employment an experienced crane erector, 
who in assembling the parts found that cer- 
tain cog-wheels worked stiffly, did not fit 
accurately, & required to be remedied ; he 
accordingly marked in chalk the places where 


there was inaccurate fitting, saying at the 
same time that he would have to report the 
matter to his employers. Before the defects 
so discovered had been remedied the erector 
began working the crane, Sc while he was so 
engaged a paH of it fell Sc killed him, the fall 
bemg due to the defects above mentioned. 
In an action by his widow under Fatal Acci- 
dents Act, 1846 (c. 93), against the manu- 
facturers of the crane ; — Held : the defects 
being discoverable on reasonable inspection, 
&, having in fact been discovered by the 
deceased man, the manufacturers owed him 
no duty & were not liable for the accident. — 
Farr V. Butters Bros. & Oo., [1932] 2 K. B. 
606 ; 101 L. J. K. B. 768 ; 147 L. T. 427, 0. A. 


Part III. — Negligence in 

382a. Motor-van mounting pavement.] — Wliere a 
motor-van gets on to & pavement intended 
for foot-passengers & injures persons 
standing there, these facts, in i»he absence of 


relation to Highways. 

explanation, constitute evidence of negli- 
gence. — E llob V. Selfridge & Co., Ltd. 
(1930), 46 T. L. Bu 286 ; 74 Sol. Jo. 140. 
Annotation : — Refd. Halllwell v, Venables (1930), 99 L. .T. 
K. B. 353, C. A. 

more care & keep a betler look out to 
avoid a collision than would be 
required of him if he were on his proper 
Bide of the road. — E rickson v. Klait, 
119291 3 D. L. U. 295 ; 2 W. W. U. 5 ; 
23 S. h. II. 507.— CAN. 

389 i. Insujfficient lighting.] - ~lii an 
action for damag:e.s resultinsr from a. 
collision between automobiles the 
judi?e found that the real cause of the 
accident was that doft.'s ear was beini? 
driven at niprht with only one lighted 
beadliprlit. Deft, appealed : — Held : 
said finding was Juslifi(‘d & the appeal 
should bo dismisse<l. — N esuiit v. 
Carnev, [19301 3 W. W. H. 504: 
flf)31] l>. iu ]{. 100 ; 25 S. L. It. 129.— 
CAN. 

389 ii. .1 ItUBBERNlTH V. Dow- 

NARD, 119301 2 I). h. R. 707.— CAN. 

se. Failure to give signal — Of intention 
to turn.] — It is incumbent upon the 
driver of a vehicle, who desires to 
change his (iourse & to turn into another 
street, to give a warning to that effect, 
& to turn the corner at a pace which 
will give him complete control over 
his vehicle, — U y®* v. Uys, (19271 
App. D. 394.— S. AF, 

Bf. Lark of sufftcient control ,] — The 
driver of an automobile should have 
hlH car under such control that he is 
able to come to a stop in the space 
which ho sees clear ahead. — M acGtll r. 
Holmes (1927), 39 B. C. R. 65.— CAN. 

Failure to give notice of intention 
to cross street ] — BiA)W v. Mayland 
(A lta.), [19291 4 D. L. R. 561.— CAN. 

Bh. Ahsenee of ** clear view** — /n- 
sufficicMt headlight.] — Ruttan v. 
0*Connor-Fknton, 11929] 4 D. L. K. 
62 ; 64 O. L. R. 208.— CAN. 

sj. Failure to slou) dUmm.]-' 

When a person driving a motor car 
at night knows that another car is 
on the road a short distance ahead, & 
Ills vision is so Interfered with by tho 
Ughta of an approaching car that ho 
cannot see tho location of the car 
ahead, ho is under the duty of slowing 
down & proceeding with his car under 
such control as prevent it from 
crashing Into the car ahead. — 
Fletcher v. Mullen, [1930] 2 

W. W. R. 529 ; 3 D. L. R. 919 ; 24 
S. L. R. 520.— CAN. 

•k. .1 — No mneral rule can 

be laid down as to the duty of a driver 
of a motor car to stop when the lights 
of an approaching car Interferes with 
his vision. The olroumstances of each 
oase must be carefully examined before 


PART HI. SECT. 9, SUB-SECT. 1.— B. 

g (p. 69) i. Driving in fog .] — 

The driver of a tramcar when driving 
in a fog should keep his ear under such 
control that he may stop it within the 
limits of his vision. — Vancouver Ice 
& Storage Go. v. British Columbia 
Eijsctric Ht. Co.. 119271 1 W. W. R. 
631 ; 38 B, C. R. 234.— CAN. 

h (p. 60) i. -.1 — Tho driver of a 

motor vehicle upon city streets may 
be gi'ossly negligent if his car is 
travelling at the permitted speed of 
20 miles per hour, or even at a much 
lower rat<j of speed : what is an oxoes- 
sive rate must depend upon the cir- 
cumstances of each oase. In this 
case, where there was a collision of 
motor vehicles at the intersection 
of two city highways : — Held : tho 
driver of the vehicle on tho right had 
not such a doer view of approaching 
traffic as made it safe to approach tho 
Intiirsection at the rate at wbieli his 
vehicle was travi'lling — 1.5 miles an 
hour or more . — Martin v. Powell, 
PoiVELL r. Maihin. (1928) 4 D. L. R, 
149 ; 62 O. L. 11. 436.- CAN. 

h (p. 60) ii. .1 — In ordinary 

cireumstancos, if a driver turns out of 
& across the line of traffic, after giving 
the usual warning by putting out his 
hand (although his duty may not be 
80 groat as to make sure), he acts 
negligently unless he has at least 
reasonable ground, beside the mere 
fact of his warning, for believing that 
he can cut across without endanger- 
ing approaching traffic. — Green v. 
Hardy, 11929] S. A. S. R. 58.— AUS. 

h (p. 60) iii. .] — CamisRON 7\ 

Mi’Donald, [19311 1 \V. W. n. 731 ; 
2 D. L. It. 978.— CAN. 

u (p. 61) i. .1 — CoiJJNS V. 

General Service Transport Co. 
(B, C.), [1927J 2 D. L. R. 353.— CAN. 

U (p. 61) ii. .1 — SCHONBERNER r. 

Barron (Alta.), [1927] 3 D. L. R. 708 ; 
(1927) 2 \V. W. R. 417.— CAN. 

u (p. 61) Hi. .1 — Even though a 

motor car is travelling on the right- 
hand side of the road, the driver is not 
Justified in holding to his course regard- 
less of the consequences, but is bound 
to exercise reasonable care to avoid 
injuring others, & owes this duty to 
the driver of an approarshing car even 
if the latter has not yet complied with 
the statutory provision requiring him 
to tm*n out to the right of tne centre of 
the highway. — AiroET v. Welbch. 
[1029] 2 D. L. R. 186 ; 23 S. L. R. 165 
(19281 3 W. \V. K. 655.— CAN. 


u (p. 61) iv. -.] — A driver of a 

motor vehicle must expect the presence 
of other peraons & animals on the high- 
way, & his failuM'. to see them in time to 
avoid ratmlng into them may amount 
to negligence. — K eatley v. SrEARiNa, 
119311 2 W. W. II. 309.— CAN. 

u (p. 61) V. .1 — Pltf., a pedes- 

trian. was proceeding over a footpath 
to a gate iijlo a place on a racecourse 
where motor vehicles parke<l. A 
motor cur proceeding over the foot- 
path, whieii at this point was asphalted 
as a track for motor cars, & into the 
parking place, ran down pltf. from 
Dchind, Pltf. did not sec or bear 
deft.’s car. but before approaching the 
asphalted track ho looked into tlio 
motor park Sc also on to tho roadway, 
but along the direction opposite 
whi(;h pltf. was approaching. On 
approaching the gate, he stoppcTl 
momenta rilj’’ facing the motor i»ark. 
The driver of the car gave no suffici(*iit 
warning, & came from such a dlrectiou 
that tho pltf. was entitled to expect a 
warning. The car was accelerated just 
befojf^ it struck pltf. : — Held : deft, 
was guilty of negligence in driving at 
an excessive 6pe<‘d, Sc had disabled 
hims(‘lf from avoiding the consequtmees 
of pltf.’s default in not keeping a more 
careful look out.— Rankin v. Richards 
(1929), S. A. S. R. 100.— AUS. 

386 X. - -.] — Solomon v. Mus* 

sF/rr & Bright, Ltd., [1926] App. D. 
427.— S. AF. 

386 xi. .1 — A motor truck 

proceeding westerly upon a highway 
was about 5 feet from the south kerb, 
when, as It approached an intersecting 
highway, it struck a boy riding a 
bicycle injured him. In an action 
lo recover damages for tho Injury from 
tho owner of the truck alleging negli- 
gence of tbo drivcT, the trial judge 
directed tho jury as a matter of law 
that they were entitled to find tho 
driver negligent, from the one circum- 
stance that bo was on tho wrong side 
of the highway : — field : misdirection, 
Sz. a new trial was ordered. — Allen v. 
Lord, [19281 4 D. L. R. 62 ; 62 O. L, R. 
433.— CAN. 

386 xii. .] — Tho driver of a 

motor vehicle is guilty of negligence In 
travelling on the left side of the road, 
without any just excuse for doing so, 
If ho knows or ought to know that by 
so proceeding be is likely to collide 
with another vehicle coming from tho 
opposite direction. & imder such con- 
ditions he is imder the duty to use 

G 
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ZW* Add, Annotation : — Apld. Brooke v, Bool, 
[1928] 2 K. B. 678. 

400a. Presumption that car driven by owner or 
agent.] — W^ere a pltf. in an action for 
negligence proves that damage has been 
caused by deft.’s motor car, the fact of 
ownership of the motor car is primd facie 
evidence that the motor car, at the material 
time, was being driven by the owner, or by 
his servant or agent. — Babnaud v. Sully 
(1931), 47 T. L. R. 657, D. C. 

407. Add. Annotations : — Consd. Bottomley v, 
Bannister, [1932] 1 K. B. 458 ; McAlister (or 
Donoghue) v. Stevenson (1032), 101 L. J. 
P. C. 119. 

408. Add, Annotations : — Consd. McAlister (or 
Donoghue) v, Stevenson (1932), 101 L. J. 
P. 0. 119. Refd. Bottomley v. Bannister 
(1931), 101 L. J. K. B. 40. 

420a. Unhorsed van.] — Donovan v. Union Cajit- 
AGE Co., Ltd. (1932), 49 T. L. R. 125. 


.. Parties — ^Defendant insured — Institution of 
third party proceedings against insurer.] — 

(1 ) As a general rule, in the absence of special 
circumstances, the insurance co. which has 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 
hearing of an action for damages by the 
injured party against the motorist. 

(2) It is a well established rule of practice 
at the Bar, enforced by the judges, that in 
an action against a motorist the jury should 
not be informed that deft, is insured. — 
Gowar V, Hales, [1928] 1 K. B. 191 ; 96 
L. .T. K. B. 1088 ; 137 L. T. 680, 0. A. 
Annotations: — As to (1) Refd. Grinham v. Davies (1928), 
139 L. T. 379. As to (2) Apld. Grinham v, Davies (1928), 
139 L. T. 379. 

421b. — Lothian v. Epwobth 

Press (1926), [1928] 1 K. B. 199, n. ; 96 
L. J. K. B. 1092, n. ; 137 L. T. 682, n., 

C. A. 

Annotation : — Diet . Gowar v. Hales, [1028] 1 K, B. 191, 


concludinsr that a driver should stop, 
or almost stop, when his vi.<>lon for 
any. reason is Impaired. — Northern 
Electric Co., Ltd. i’, Kelly, [1931] 
3 W. W. R. .»i27.—CAN. 

sm. Restarting taxi in fog — Passengers 

not told to alight. ] — While a taxicab was 
bcini? driven in a dense foff astride a 
strect-car rail its eiigrino stalled, & 
before the driver could start it attain 
tbe cab was run Into by a street car 
which, despite the wurnlnipi of the taxi 
driver, approached from behind & the 
passeugrers in the cah were injured : — 
Held : the fact that the driver did not 
Jlrst ifet his pasKcnKers out of the cab 
befoi-e attemptinj; to f?et it under way 
again did not constitute?) negligence ; 
nor did the driver by driving astride 
the rail or because of tbe position of 
the oar niter it stalled violate the 
trafhe bye-law relied on by pltfs. — 
Nowell r . Yellow Cab Co., Ltd., 
(19301 1 ]). L. R. 491 : [1929] 3 

W. W. R. 016; 41 R, 0, R. 494 ; 
revsff., [19291 4 D, L. R. 280; 1 

W. W. R. 822.~CAN. 

sn. Failvre to keep distance from cars 
ahead.]— There is no aiitliority for 
propounding a rule that the failure of 
the driver of a motor car to keep at a 
greater distance than six to eight 
feet from oars ahead of him always 
constitutes negligence. — Stanley v. 
National FRun’Co., [1929)3 W. W. 11. 
f)22: rrrsd., [1931] 1 I). L. R. 300; 
S. C. R. 60.— CAN. 

SO. Car parked for reastmahle time..] — 
The driver of a vehicle has a right to 
stop tAiiuporarlly upon a high>vay to 
load or unload his vehicle, but this 
right la limited by the correlative right 
of others to pass along the high\vay. 
The right of the driver so to stop niust 
ho exorelsod reasonably ; & whether 
the length of time or exigent of stoppage 
is reasonable is a questJon of fact to be 
<ictcrmined by tlio circumstances of 
each ease. — Brain v. Chinman, [19311 
1 D. L. K. 546 ; 66 0. L. R. 223.— CAN. 

•p. No liability to pedestrian appear- 
ing suddenly from behind parked cars .] — 
Deft, driving car had a right to expect 
that pedestrians would act reasonably ; 
& she had no reason to anticipate that 
any one would l )0 so foolish as to come 
out suddenly from botw’een two linos 
of parked oars without looking to see 
if there wore any moving cars too near, 
as pltf, did.— Taylor V. Ainslte. [1931] 
3 D. L. R. 26 ; 0. R. 188.— CAN. 

sq. Tntei'section controlled by light 
signaXa — No liability when pedestrian 
suddenly disobeys simals .] — when tbe 
driver of a motor vehicle has the signal 


lights with him ho knows that they 
arc against pcdostrlans crossing his 
path, & ho has a right to expect that 
the signals will be obeyed by them. 
He must use every precaution to avoid 
an accident, but he is not in all cases 
to be regarded as negligent because he 
falls to obsorv^e negligent conduct of a 
pedestrian. — Hulme v. Creelman, 
[19311 1 D. L. R. 682 ; 60 0. L. R. 
360.— CAN. 

sr. Driver of one car negligent — 
Damage caused by driver of seeond car 
swerving to avoid aecident — Li/dnlity oj 
first driver. [ — Tatisich r. Ep wards, 
[1031] S. C. R. 167 ; 2 D. L. R. 521.— 
CAN. 

Bt. Approaching intersection at exces- 
sive speed.] — Held: pltf. was also 
negligent in approaching the inter- 
section at an unlawful & excc8.sive 
rate of spood, namely, about forty 
mhos an hour. — Anderson v. Parney, 
[1930] 4 D. L. R. 833 ; 66 0. L. R. 
112.— CAN. 

sv, Glaring headlights.] — Tinkler v. 
Goebel, [1931J 2 W. W. R. 41.3.— CAN. 

sb. .] — (1) No absolute rule can 

be formulated as to the duty of the 
driver of a motor car to stop when 
bis eyes arc dazzled by the lights of an 
approaciiing vehicle ; the facts of tbo 
particular ca^e must determine tiio 
necessity for his doing so. (2) In the 
absence of an appawjnt danger of a 
grazing collision, it Is not negligeiuje 
for the driver of a motor car to drive 
with his left elbow projecting over the 
window' sill. — Reardrlf.y (Jlark, 
[193212 W.W.R. 481; 4 D. L. R. 237. 
—CAN. 


sd. .1 — Resp.'s servants left a 

roller on the side of a road at night 
Avitliout any light or other warning. 
The driver of iiltf.'s trunk, seeing a 
car coming towards him, pulled further 
over to the left of the road, but being 
dazzled by the lights of the car he did 
n<it sec tne roller & collided with it, 
damaging the t ruck : — field : there 
was no negligence on the part of the 
driver of the truck, & the negligence of 
(left, was the real (jause of the accident. 
— Taa^.or V. Main Roadr Board, 
[1931] W. A. L. R. 48.— AUS. 


BW. Putting chains on car after dark — 
<^o rear light .] — It is negligence for the 
Irivor of a motor car to kneel in the 
oadway after dark for swh a purpose 
LS the putting on of chains without 
laving the led light on the rear end of 
lis oar wiiich is called for by Motor 
/chicle Act. — Stefitra v. Ridge, 
1931] 1 D. L. R. 694; [1930] 3 

iV. W. B. 466 ; 39 Man. L. R. 2r»6.-~CAN. 


sx. Backing car into lane vnthmU 
yarning.] — Eva r. .Iohnson. [1932] 3 
W. W. R. 502.— CAN. 

By. Breach of lighting reguhdion as 
contrihufory negl igefnee. f—MoiiRiBOTi v. 
EertxURON, [19301 1 D. L. R. 913; 1 
M. P. R. 81.— CAN. 

PART II. SECT. 9, SUB-SECT. 1.— C. 

Vehicle driven by third party — With 
owner* s permission.] — See Agency, 
Part IX., Sect. 4, sub -sect. 1, C. 

PART III. SECT. 9, SUB-SECT. 1.— D. 

401 i. Duly of driver to give place to 
pedestrian .] — Elliott v. Johnson, 
[1929] 1 D. L. R. 208 ; [1928] S. C. R. 
408.— CAN. 

402 i. Injury must be aUributahle to 
negligence of driver-' Effect of con- 
tributory negligence of pedestrians — 
Effect of bye-law against “ jay-walking,** 
— Chester v. Kinvear (Alta.), [1927] 
1 T). L. R. 47 ; [1926] 3 W. W. R. 601.— 
CAN. 

402 ii. Duty of tramcar 

drivers.] — Symons v. Winnipeg Elec- 
tric Co. (Man.), [1928] 1 D. L. R. 159 ; 
[1927] 3 W. W. R. G50 ; a/fd. sub nom. 
WivNiPEG Electrd; Co. v. Symons, 
[1929J 2 D. L. R. 197; [1928] S. C. R. 
627 — CAN. 

402 iU. .]— Hoare V. 

INVERARITY (1926), 29 W. A. L. R. 67, 
--AU8. 

PART III. SECT. 9, SUB-SECT. 2. 

413 i. Defective steering gear of motor 
car — Knowledge of defect .] — Moir v. 
UiLL (1927), 30 W. A. L R. 5G.— AUS. 

413 ii. Defective steering gear of 
motor car.] — Deft, w^as driving a motor 
(mr with defective steering gear when 
the car swerved owing to such defect 
& ran over pltf.’s dog : — Held : that 
driving a motor car in a defective 
condition If the injury may reasonably 
bo discovered or is known renders a 
person liable for the injuries of which 
tbe defect is the effective cause. — 
Moir v. Hill, [1928] W. A. L. R. 56. — 
AUS. 

PART III. SECT. 9, SUB-SECT. 7. 

J, ™ Absence of licence cC* lights.] 
— The failure to take out a licence to 
operate a motor car docs not bar the 
recovery of damages resulting from the 
negligence of the driver of another car ; 
& a breach of the statutory duty as to 
cariying lights is a bar only if it con 
be shown that such breach was a 
proximate cause of the accident. — 
0\8REL v. Thompson, [19301 1 

W. W. R. 1000 ; 3 D. L. R. 65.— CAN. 
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Part VII. — Children. 


440a. -.] — Donovan v. Union Cabtagb Oo., 

Ltd. (1932), 49 T. L. B. 125. 

460. Add. Annotation : — Expld. Addie B. & Sons 
(Collieries) v. Dumbreck, [1929] A. 0. 368. 

451a. .] — ^A CO. having works near a railway, 

under a licence from an adjoining landowner, 
constructed a siding on his land & erected 
thereon a post to which a pulley block was 
attached called a sheave. To move a truck 
along the siding, a wire rope passed through 
the sheave & round a winch worked by a 
dynamo, & one end of the rope was fastened 
to the front of the oruck & the other to the 
back. The siding adjoined some fields which 
were let to the local authority as a play- 
ground. A boundary fence between tlie 
siding &; the fields had disappeared, &, to 
the knowledge of the co., children frequented 
the siding & played round the sheave without 
interruption except when the haulage 
machinery was about to be put in motion, 
which occurred about three times a week. 
On one occasion when a truck had to be 
moved two of the co.’s employees, in accord- 
ance with their usual practice, walked to the 
sheave for the purpose of seeing that the rope 
was properly adjusted & of driving children 
away. After tiie men went back to start 
the machine a little girl, aged five, was seen 
swinging on the rope, & the movement of 
the rope caused her hands to be caught in 
the pulley & crushed, & her brother, aged 
nine, was similarly injured in coming to her 
rescue. The father, for himself & ixs next 
friend of the children, claimed damages 
against the co. for the injuries sustained by 
the children : — Held : it being well known 
to the co. that when the machine was going 
to start it was extremely likely that children 
would be near the sheave, the duty owed by 
the co. when they set the machine in motion 
was to see that no child was in such a position 
as to be exposed to danger by the occasional 
use to which the machine was put, & that 
they had faded in that duty. The immediate 
danger being apparent, it was not material 
whether the chddren were or were not 
trespassers, — Excelsior Wire Bope Co., 


Ltd. V. Oallan, [1930] A. C. 404 ; 99 L. J. 
K. B. 380 ; 142 L. T. 631 ; 94 J. P. 174 ; 36 
Com. Oas. 300 ; 28 L. G. B. 643, H. L. 

Annoiaiijcma: — ^FoUd. Mourton v. Poulter, [19301 2 K. B. 183 ; 
R^. Sycamore r. Ley (1932). 74 L. Jo. 41. 

457. Add. Annotation: — ^Apprvd. Addie B. Sl Sons 
(Collieries) v. Dumbreck, [1929] A. C. 368. 

457a. .] — ^A boy to\a years of age was killed 

by being crushed in the terminal wheel of 
a haulage system belonging to a colliery co. 
■Ilie system, which was used for depomtmg 
ashes on a bing situated in a field adjoining 
the colliery, consisted of an endless wire 
cable operated from time to time, as might 
be necessary, from the pithead by an electiic 
motor, while at the other end of the system, 
which was not visible from the pithead, there 
was a heavy horizontal iron wheel round 
which the cable passed returned. The 
field was surrounded by a hedge, which was 
quite inadequate to keep out the public, 
^ it was, to the knowledge of the colliery 
co., used as a playground by young children. 
The colliery officials at times warned children 
out of the field, but their warnings were dis- 
regarded, The wheel was dangerous A; 
attractive to children, &. at the time of the 
accident it was insufficiently protected. The 
accident occurred owing to the wheel being 
set in motion by the colliery secants without 
taking any precaution to avoid accident to 
persons frequenting the field. The boy had 
been warned by bis father not to go near the 
field or the wheel. In an action for damages 
by the father against the co. : — Held : the 
boy was a trespasser & went on the colliery 
premises at liis own risk, & the co. owed him 
no duty to protect Mm from injury. — 
Addie, K. & Sons (Couabries) v. Dum- 
breck, [1929] A. C. 368 ; 98 L. J. P. C. 119 ; 
140 L. T. 650 ; 46 T. L. B. 267 ; 34 Com. 
Cas. 214, H. L. 

Annotaiionn : — Blxpld. Moiirton v, Poulter, [19.^0] 2 K. B. 
183. Refd. Excelsior Wire Rope Co. v. Callan, [19301 
A. C. 404. 

457b. .] — Excelsior Wire Bope Co., Ltd. 

V. Callan, No. 451a, ante. 

457c. .]—Mourton V. Poulter, No. 309a, ante. 


PART VII. SECT. 1. 

438 i. LiaMlity dependent on breach 
of duty — Fuldic park clow to raUivay .] — 
field : there waa no obligation on the 
corpn. owning the park to build a 
fence t/o neparate it from the railway. — 
Richardson v. Canadian National 
Ry. Co., [1927] 2 D. L. R. 801 ; 32 Can. 
Ry. Coe. 411 ; 60 O. L. R. 296.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— B. 

445 i. Duty to guard against — Trap 
or lure — Mooing freight train.] — Pink as 
& Pinkas V. Canadian I^acifio Ry. 
Co., [1928] I W. W. R. 321.— CAN. 

446 xi. .1 — Reap., as father & 

tutor of hla minor eon, brought an 
actioQ in dainagca against applt. 
for Injuries sustained by his son, then 
seven years of age, resulting from a 
serious accident due to the alleged fault 
of applt. P.csp.’s son was playing with 
a sinull tricycle in a lane behind his 
father’s bouse ; In that lane, facing the 
house, apiilt. had placed a cimient 
mixer at a short- distance from a garage 
which ho was constructing. Resp.’s 
son, on his tricycle, approached the 
mixer Sc put his hand on the machine 


while in motion, wttli the result that 
his hand was caught Sc drawm into the 
machine, where It remained until ho 
was oxtriciited. The evidence shows 
that the machine had iMMjn left un- 
attended & unguarded at the moment 
of the accident : — Held : applt. was 
liable. — Boitviek v. Fee, [1932] S. C, R. 
118 ; 2 D. L. R. 424.--CAN. 

PART VII. SECT. 2. SUB-SECT. 2.— C. 

450 vU. .J— Hayman t?. City 

Property Invesi’ment Trust Corpn,, 
Ltd., [19291 S.O. (H. L.) 6.5.— SCOT. 
PART VII. SECT. 2, SUB-SECT. 3. 

454 X. .1 — PiNKAS Sc Pinkas v. 

Canadian Pacific Ry. Co., [1928] 
1 W. W. R. 321.— CAN. 

454 xl, .] — In an action for 

injuries sustained by a child through 
letting her fingers get caught In a 
bread -mixing machine In deit.'a bake 
shop : — Held : the cWld was a tres- 
passer therefore, even if the omission 
to provide a guard for the revolving 
gears of the ma>chine might in some 
circumstances bo negligence with 
respect to an Invitee or licensee, there 
was no duty to take such a precaution 

8 


with respect to the child. — Humrnt v. 
Ch/vikowski, [1931] 3 W. W. R. 398.— 

CAN. 

458 I. Licensee.) — Acadia Coal Co* 
15. McNeil, [19271 8 D. L. R. 871 ; 
[19271 S. 0. R. 497 ; 33 Can. Ry. Oas. 
49,-^AN. 

458 U. .) — Edwards v. London 

Midland & Scottish Ry. Co., [19281 
S. C. (Ct. of Seas.) 471.— SCOT. 

PART VII. SECT. 4, SUB-SECT. 1. 

469 IlL .] — A woman went with 

her 'child two Sc a half years old to 
the defts.' shop to buy clothing for 
both. While there a mirror fixed in 
the wall. He in front of whioh the child 
was, fell Sc ininrod him ; — Held : It 
was a question for the Jury whether 
the mirror fell without any active 
interference on the child’s part ; If so, 
that in itself was evidence of negligence ; 
but if not, the r 4 uestion for the jury 
would be whether defts, wore negligent 
in having the mirror so Insecurely 
placed that it could be overturned by 
a child ; & if that question was 

answered In the affirmative, the child, 
having come upon defts.* premises by 



471* Add* Annotation : — N*F, Oliver v* Birming- 
ham 4; Midland Motor Omnibus Co. (1932)» 
48 T. L. B. 640. 

471 a, .}---An infant four years old was 

crossing a road in charge of his grandfather. 
He was struck by a motor omnibus & received 
permanent injuries to his left hand. The 
jury foimd that the accident occurred through 
the negligence of the driver of the motor 
omnibus, So the contributory negligence of the 
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grandparent. The county ct. Judge held that 
the doctrine of identidcation no longer applied 
& gave judgment for pltfs. Defts. appealed ; 
— Held : the county ct. judge was right. 
Since the decision of the House of Lords in 
V. Armstrong ; The Bernina, No. 807, 
the doctrine of identidcation was no longer 
part of the law of England. The appeal 
must be dismissed. — Oliver v. Birmingham 
& Midland Motor Omnibus Co., Ltd. (1932), 
147 L. T. 317 ; 48 T. L. K. 640. 


Part VIII. — Liability of Persons Jointly Interested 


478a. Liability of party In control of proceedings.] 

— Circumstances {see Agbnov, No. 2318b, 
ante) in which : — Held : the landlord was 
liable for the damage, on the grounds (inter 
alia) of (a) control of the proceedings, So 
(6) a joint tortious enterprise, & (c) that, 
having undertaken the examination, he was 


under a duty to take reasonable care to avoid 
damage resulting from it, So could not escape 
liability by getting some one else to make the 
examination or part of it for him. — ^Brooke 
V. Bool, [1928] 2 K. B. 678 ; 97 L. J. K. B. 
611 ; 139 L. T. 370 ; 44 T. L. R. 631; 72 
Sol. Jo. 364, D. 0. 


Part IX. — Proof 

607. Add, Annotations : — As to (1) Dlstd. Jones v. 
Great Western By. Co. (1930), 47 T. L. R. 
39. Gonsd. McGowan v. Stott (1923), 99 
L. J. K. B. 367, n. As to (2) Refd. Cosmo- 
politan Shipping Co. (Inc.) v, Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296. Generally, Refd. Simpson v. Ijondon, 
Midland Sc Scottish Ry. Co., [1931] A. C. 
361 ; McCullum v. Northumbrian Shipping 
Co. (1931), 146 L. T, 124. 


of Negligence. 

510a. -.] — Pltfs. were the widow & children of 

a workman who was killed by being crushed 
between the buffers of two trucks during 
shunting operations on a siding of the Great 
Western Railway. No one saw the accident 
happen, & there was no evidence to show how 
the deceased came to be at the place where 
he was kiUed, Pltfs. sued under Lord 
CampbeD’s Act, & obtained judgment, but 
the judgment was reversed on appeal & pltfs. 


their invitation & for their benefit, 
would not be debarred from recovering 
by reason of his having directly 
brought the injury upon himself. — 
Saugstbr V, Eaton (T.) & Co., Ltd. 
(1894), 25 O. R. 78; affd- (1894), 
21 A. R. 624 ; affd, (1895), 24 S. C. R. 
708.— CAN. 

q i. .] — In children’s cases the 

question of contributory negUgouce 
resolves itself into whether, having 
regard to pltf.’s age Sc appreciation of 
the risk, his conduct was culpable 
negligence or not. If he showed as 
much care as a person of his age & 
appreciation may reasonably be ex- 
pected to show lie cannot be said to 
have been culpable. Deft, held liable 
for injiudes suilered by the infant pltf. 
as the result of the tipping of doors 
which deft, had piled on top of a cup- 
board which he had put in a public 
lane Sc which the Infant pltf., while 
at play, climbed upon. — TrmNRR & 
Turner v. Korbn, [19311 3 W. W. R. 
684 ; oSfd, [1932] 1 W. W. R. 480 ; 26 
Alta. L. a, 129.— CAN. 

t i: While passing a 

group of small boys the driver of defts.’ 
motor truoik invited thezm or at least 
permitted a number of them, to get 
on the truck. Before one of the group, 
pltfs.* son aged six a half years, could 
secure a place on the running board it 
became filled Sc ho grabbed a rod that 
extended along tho truck in front of 
the rear wheels & was keeping up in 
this way with the truck when, its speed 
being increased, he fell Sc was killed by 
being run over by a rear wheel. The 
^ver testified that he had told the 
boys for whom there was no room to 
stand back Sc that Iken pltfs.' boy had 
gone as far from the truck as^to the 


side ditch. The testimony adduced by 
pltfs. contradioted that of the driver. 
The trial judge excluded tho question 
of contributory negligence from the 
consideration of the jury. Sc it returned 
a general verdict for pltfs.’ : — Held : 
the direction of the trial judge to the 
jTiry on the questions of law was 
correct, & tho verdict of the jury was 
justllled by the evidence. — Leslie & 
Leslie v. Ci-arke & Buzza, Ltd. & 
Huzza, [1930] 1 W. W. R. 513; 3 
D. L. R. 369 ; 42 B. C. R. 391.™ CAN. 

PART VIII. 

474 I. Joint liabUUy — Co-owners of 
vehicle — Negligent driving.] — McEwbn 
V. Armour, [19281 2 D. L. R. 958. — 

CAN. 

477 i. What defendants may be joined 
— Separate torts.] — Endkrby v. Soott 
& Wanoanui City. [1928] N. Z. L. R. 
407.— N.Z. 

477 ii. Employer of driver tfir of 

owner of car.] — Whoi'e tho driver Sc 
owner of a oar are sued, on order may 
be made under Negllgonoo Acte. 1930 
(Ont.) Sc 1931 (Ont.) joining as party 
deft, tho employer of both driver Sc 
owner where owner was paid for use 
of car & driver was alleged to be on 
employer’s business. — I and v. Hooey, 
[1932] O. R. 363 ; 2 1). L. R. 778.— 
CAN. 

sf. Costs awarded to successful defen- 
dant — Recovery from unsuccessful defen- 
dant.] — Where a passenger injured in a 
collision between two motor cars, in 
one of which he was travelling, brought 
an action for negligence ag^nst both 
drivers, he was held entitled to recover 
as against the unsnooessful deft, the 
costs awarded against him in respect 
of the successful deft. — K irkland v. 


Merkktt Sc McLucas, [1930] N. Z. 
L. R. 223.— N.Z. 

PART IX. SECT. 1, SUB-SECT. 1. 

Bg. Wilful neglect — A question of law.] 
— The term “ wilful neglect ” has a 
special significance in law, as estab- 
lished by judicial decisions, Sc the 
question whether facts established in 
the case amounted to “ wilful neglect ” 
is a question of law & not of fact. — 
Secretary op State v. Qhanaya 
Lal-Sri Kishan (1928), I. L. R. 10 
Lah. 329.— IND. 

sh. Contradictory ei^idence — Decision 
of trial judge binding on court of aryptal.] 
— Abbott v. Davis (Man,), (19291 4 
D. L, R. 993.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2. —A. 

sk. Non-swU — Based upon answers 
to interrogatories — Effect of defendants 
tendering no further evidence,] — Kibby 
r. Palmer, [19281 1 W. W. R. 968 ; 37 
Man. L. R. 277.— CAN. 


PART XX. SECT. 1, SUB-SECT. 2.— B. 

485 1. General rule.] — While the 
general rule of law is that a Judge may 
withdraw an action for ncgli^nco from 
the jury & non-suit pltf., where, on the 
undisputed foots of the case, it appears 
t^t the accident was directly caused 
by pltf.’s own negligence, although 
there may have been, on the facts, 
some negligonce on the part of defts., 
yet this power should not be exercised 
unless the evidence is so strong that 
it would be wholly unreasonable for 
the jury to find that pltf. bad not 
caused the accident by his own negli- 
geuoo. — Erickson v. Canadian Pacific 
RY» [1928] 3 W. W. R. 694 ; affg., 
22 ^ask. L. R. 299.— CAN. 
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now appealed to the House of Lords : — 
Held : although there was no direct evidence 
relating to the accident, it was a reasonable 
inference from all the circumstances that it 
had been caused by the negligence of the 
railway co., & pltfs. were therefore entitled 
to recover. — Jones v. Great Western By. 
Co. (1930), 144 L. T. 194 ; 47 T. L. R. 89 ; 
36 Com. Cas. 130, H. L. 

512. Add* Annotation : — to (2) Reid. Fanton v* 
Denville, [1932] 2 K. B. 309. 

518. Add* Annotation : — Refd. Jones v* Great 
Western By. Co. (1930), 47 T. L. B. 39. 

519a. ,] — A widow, whose husband had been 

killed in a motor accident, brought an action 
for (^mages against the driver of the motor 
car in wMch her husband was riding when 
he was killed. At the close of pltf.*s case, 
the trial judge, partly at the invitation of 
deft.*s counsel, held that there was no case 
to go to the jury & gave judgment for deft. 
On appeal by pltf., the Ct. of Appeal held 
that the facts proved required explanation 
by the driver of the motor car, as they con- 
stituted an accident of a kind which would 


not usually happen with proper driving, & 
therefore the case ought not to have been 
withdrawn from the jury. There must 
therefore be a new trial. There must be a 
special order with regard to the costs. Pltf, 
must have the costs of the appeal, but with 
regard to the costs of the first trial, if pltf. 
succeeded in the new trial, she would have 
the costs of the first trial, but deft, was not 
to have the costs of the first trial in any 
event. — Haujwbll v* Venables (1930), 99 
L. J. K. B. 353 ; 143 L. T. 215 ; 74 Sol. Jo. 
204, C. A. 

565. Add* Annotation : — Refd. Broome v* Agar 
(1928), 188 h. T. 698. 

578. Add* Annoiatioji: — ^Refd. Manchester Corpn, 
V. Parnworth (1929), 46 T. L. B. 85. 

580a. .] — ^Hargrove v* Bxjrn (1929), 46 

T. L. B. 50. 

590. Add. Annotaiiona : — Gonsd. Ellor v* Selfridge 
& Co. (1930), 46 T. L. R. 236 ; McGowan v. 
Stott (1923), 99 L. J. K. B. 357, n. 

594. Add* Annotation : — Dlstd. McGowan v, 
Stott (1923), 99 L. J. K. B. 357, n. 


PART IX. SECT. 1, SUB-SECT. 3. 

6^ lodi. .] — Held : there being 

a dispute as to the facts from which 
the inference of contributory negligence 
was to be drawn, the question was 
properly left to the jury by the trial 
judge for the jury to decide. — A nson 
V, Black & White Cabs, Ltd., Black 
& White Cabs, Ltd. r. Anson, [11)28] 
N. Z. L. 11. 321.--N.Z. 


c i. .] — The jury need not 

answer specific questions put to it by 
the ct. in an action for negligence, but 
can return a gcn(?ral verdict. — E vans 
V. Hudson's Bay Co., [1930] 2 

IV. W. R. 718 ; 3 D. L. R. 951 ; 43 
B. C. R. 81.— CAN. 


si. Speed of car.] — Branch v. 
Elus, [1930] 2 D. L. R. 756.~CAN. 


PART IX. SECT. 1, SUB-SECT. 4. -A. 

664 iii. .] — Hoyt’s Proprietary, 

Ltd. V. O’Connor, [1928J V. L. R. 
222 ; [1928] Argus L. R. 117; 40 

C. L. R. 56(5.— AUS. 

554 iv. .] — Non'dlrection is a 

ground for granting a new trial only 
when it produces a verdict against the 
evidence. — Mountain v. Edmonton 
City, [1928] 4 D, L. R. 697; [1928] 3 
W. W. n. 270.— CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— B. 

. ^ — .]--Harris V. Heaijng 

A. G. & Co. I*tt., Ltd., [1927] S. A. 
S. R. 131.— AUS. 

PART IX. SECT. 1. SUB-SECT. 4.— C. 

-.3r-I>A^visoN r. Conrad 
(1924), 58 N. S. R. 218.— CAN. 

565 xlvi. .] — Anson v. Black 

& Wnm; Cabs, Ltd., [1928] N. Z. L. R. 
321. — N.Z. 

665 xlvii. .] — Dalgetty v. 

Hamilton Radial Eleotrio Ry. Co. 
(1928), 62 O. L. R. 613.— CAN. 

80 . Judgment entered for defendant — 
of Court of Ajypeal .] — After the 
third trial of an action for damages 
resulting from a collision, motions for 
judgment on the jury’s answers to 
ijuestions wore made by both parties & 
referred by the judge to the Ct. of 
Appeal. In their \iew the findings 
for pltf. were against the weight of 
evidence, &, therefore, judgment for 
question. It 
‘Opinions that, but 
^hat the action bad been 
tried already before three juries, they 


would have ordered a new trial only ; 
but deeming it impossible to conclude, 
on tho then undisputed facts of the case, 
that any verdict for pltf. by any subse- 
(Diont jury could be other than perverse, 
tho ct. directed judgment to be entered 
at once for deft. l*ltf. appealed : — 
Held : after reviewing the facts & 
tho findings of the jury, the Ct. of 
Appeal had in so directing judgment 
usurped the functions of the juiT ; 
& pltf.-applt. was In accordance 
with tho verdict of the jury entitled to 
judgment as a matter of right. — 
Benson v. Kwong Chong, [1932] 3 
W.W. R. 01.— N.Z. 


PART IX. SECT. 1, SUB-SECT. 4.— D. 

h i. Inconclusive .] — Marshman 

V. McDowell, [1928] S. R. Q. 308. — 

AUS. 

k i. .3 — Kektch V. 

Johnson (N. B.). [1929] 1 D. L. K. 
503,— CAN. 

r i. .] — Pedlow V. Cana- 

dian National Ry. Co., [1928] 4 
D. L. R. 776 ; 62 O. L. R. 481.— CAN. 

8j. Damages assessed on wrong 
principle .] — Where damages have been 
assessed on a wrong principle a new 
trial will be ordered. — Dryden v. Orr 
(1928), 28 S. R. N. S. W. 216; 45 
N. S. W, W. N. 44.— AUS. 


PART IX. SECT. 2, SUB-SECT. 1.— A. 

673 xxvl. .] — Chippendale v. 

Winnipeg Electric Co., [1928] 1 
D. L. R. 920 ; [1928] 1 W. W. R. 238 ; 
37 Man. L. R. 207.— CAN. 

PART IX, SECT. 2, SUB-SECT. 1.— B. 

581 xxi. .] — Blacker v. 

Waters (1928), 28 S. R. N. S. W. 406 ; 
45 N. S. W. W. N. 111.— AUS. 


PART IX. SECT. 4, SUB-SECT. 1. 

689 xiii. Too^ in paiienVs lung 

after extraction of tceth.y^Held : the 
maxim res ipsa loqktitur did not apply. 
— McTaogart V. Powers, [1927] 1 
D. L. R. 28 ; 36 Man. L. R. 73 ; [1926] 
3 W .W^ R. 513.— CAN. 

589 xiv. Fandt possibly dne io 

action of third parfi/.]— Observations 
upon tho applicability of the maxim 
res ipsa loquitur in cases where there 
is a possibility that the fault may be 
due to the action of a third party. — 
Carruthers V. MacGregor, (1927] 
S. C. 816,— SCOT. 
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589 XV. .] Henderson v* 

Mair, [1928] S. C. 1. -SCOT. 

689 xvi. Dangerous article 

thrown from train .] — Hoffman 
Nielsen, [1928] S. R. Q. 361 22 

Q. J. P. R. 147.— AUS. 

589 xvii. .] — Serediuk v. 

Posner, [1928] 1 D. L. R. 648 ; [19283 
1 W. W. R. 258 ; 37 Man. L. R. 230.— 
CAN. 

689 xviii. .] — While proceeding 

at a moderate speed deft.’s car struck 
pltf., a pedestrian, who was crossing 
the street at a slow pace. The accident 
took place near tho centre of the street ; 
there were no other vehicles or pedes- 
trians In the vicinity, Ik there was 
nothing to obstruct deft.’s view of 
pltf . : — Held .* tho (mus was on deft, 
to show’, if he was to escape tho 
imputation of negligence, that tho 
accident happened without fault on 
his part. — K-atzf.nrtein v. Duvknhage 
(1929), 50 N. L. K. 294.— S, AF. 

589 xlx. .] — Pltfs. agieed with 

defts. to clean the brick & stone front 
of a block of stores. During the clean- 
ing, water mixed with acid entered a 
display window of one of the stores & 
damaged the goods in the window, 
stained the varnished floor, etc. : — 
Held: the onus was upon pltfs. to 
account for the entry of the water & 
acid. — Capital Building Cleanbuis 
t). Slater-Sherwood, [1930] 3 D. L. R. 
596 ; 65 O. L. R. 364.— CAN. 

689 XX. Manhole blown off 

waterworks system — Accumulation of 
pos.]— The infant pltf., five years old, 
was playing upon a city street when an 
explosion took place in a subterranean 
chamber erected by the city corpn. 
under the street pavement as part of 
Its waterworks system. The explosion 
blew a heavy iron lid Into the air, & 
tho boy was injured serioiwly by burns 
from flames which came from the 
opened manhole & by bniises received 
as he fell upon the pavement : — Held : 
the maxim res ipsa loquitur should be 
applied & the city corpn. found guilty 
of negligence. — Corsini v. Hamilton, 
[1931] 4 D. L. R. 813 ; O. R. 598.— 
CAN. 

689 xxl. .] — Generally speaking, 

when one car nins into ant>ther from 
behind the fault Is In the driving of tho 
rear car, & the driver of tho rear oar 
must satisfy tho ct. that the collision 
did not occur as a result of his negli- 
gence. — B eaumont v. Ruddy, [1932] 
0. R. 441 ; 8 D. L. B. 75.— CAN. 
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696. Add. Annotation : — Expid. Langhom v. Wel- 
lingborough School Governors & Fryer (1932), 
147 L. T. 91. 

6e6a. .] — McGowan v. Stott (1923), 99 L. J. 

K. B. 367, n. ; 143 L. T. 217, 0. A. 
Annotation : — ^FoUd. HalUwell u. Venables (1930), 99 L. J. 
S* 353« 

595b. ,] — Ellor V. Selpridge & Co., I/td., 

No. 382a, ante, 

601. Add. Annotations : — Consd. Ellor v. Selfridge 


& Co. (1930), 46 T. L. B. 236 ; HaUiwell v. 
Venables (1930), 99 L. J. K. B. 363. Apld. 
McGowan v. Stott (1923), 99 L, J. K. B. 
367, n. Distd. Langham v. Wellingborough 
School Governors & Fryer (1932), 147 Ij T. 
91. Refd. Gosse Millard v. Canadian Govern- 
ment Merchant Marine, American Can Co. r. 
Same, [1927] 2 K. B. 432. 

607. Add. Annotation : — Consd. Jones v. Great 
Western By. Co. (1930), 47 T. L. B. 39. 


Part X. — Defences. 


628. Add. Annotation : — Refd. Cleghorn v. Oldham 
(1927), 43 T. L. B. 466. 

683. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309, Refd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 628 ; 
Chapman v. Ellesmere (1932), 101 L. J. K. B. 
376. 

636a. ^ -Pltfs., stevedores at the port 

of Tampico," in Mexico, undertook to load a 
steamship of defts.*, the Essex Isles, with 
kerosine & gasoline. The cargo being of 
a dangerous character, pltfs., who had had 
much experience in handling such cargoes, 
stipulated tliat they should have entire con- 
trol of the loading. While the loading was 
in progress an explosion occurred, which 
killed & injured many of the workmen engaged 
& destroyed the ship. There was no dii‘ect 
evidence as to the cause of the explosion. 
Pltfs. bi'ought an action against defts. for 
damages, & it was found as a fact that the 
explosion was caused by a spark made by a 
beam which fell into the hold, the fall of the 
beam being caused by a blow from a tray 
which was being hoisted by i^ltfs.' men from 
the hold. Pltfs. contended that if the beam 
had been properly seemed by bolts it would 
not have fallen, they said that defts. had 
been negligent in leaving the beam un- 
bolted. Defts. contended that the proximate 
cause of the explosion was the negligence of 
pltfs. in not hoisting the tray with pi’oper 
care, & they counter-claimed for the loss of 
their ship i—lleld : on the facts the ship- 


owners had not been guilty of negligence in 
leaving the beam unbolted, or that if they 
had been guilty of negligence in so leaving it 
pltf. stevedores knew, or ought to have 
known, that the beam was unbolted, & took 
the risk ; & the stevedores themselves had 
been negligent in failing to use proper care 
in hoisting the tray. — Compania Mexicana 
De Petroleo El Aguila v. Essex 
Transport & Trading Co., Ltd. (1929), 141 
L. T. 106 ; 84 Com. Cas. 198 ; 17 Asp. M. L. 0. 
590, C. A. 

648. Add. Annotation : — Refd. Fanton v. Denville, 
[1932] 2 K. B. 309. 

647. Add. Annotation : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

I 658. Add. Annotation : — Consd. Brooke v. Bool, 
[1928] 2 K. B. 678. 

662a. .] — A firm of stevedores employed 

by a shipowner & a porterage co. employed 
by the consignee of the ship’s cargo were 
engaged in unloading a ship. The cargo 
consisted of bags of maize, which were made 
up into loads by the stevedores held 
together by rope slings provided by the 
stevedores, & the bags were then raised by 
the stevedores from the hold to a steelyard 
on the deck. The stevedores’ duty ended 
with the deposit of the bags on the steelyard, 
from which they were transported to the dock 
by the porterage co. by means of a dock 
crane. The stevedores gratuitously per- 
mitted the porterage co. to use their slings, 
which were already round the bags, for the 


596 i. Sparks from enaine.] — Held : 
there being evidence which would 
j U8tify the jur>' In drawing the inference 
that the fire was occaslouwi by a sparh 
from the engine, It was not necessary 
for pltf. to show negligence in the 
operation of the engine. — M orwick v. 
Provincial CoNTRAoriNG Co., Ltd. 
(1923), 55 O. L. R. 71.— CAN. 

g 1. .1 — Burnbidk V. Reid, 

(1928) 2 D. L. K. 303.— CAN, 

Bk. Hehuttal of presumption.] — Held : 
assuming the maxim res ipsa loquitur 
applied, defender would stlJJ be entitled 
to snoocod in respect (1) that he had 
oifered several reasonable explanations 
of the accident. Sc so had discharged 
the onus laid upon him by the applica- 
tion of that maxim. Sc (2) that, in 
any event, he had definitely disproved 
negligence on his part. — Henderson v. 
Mair, (19281 S. C. 1.— SCOT. 

PART IX. SECT. 4, SUB-SECT. 2. 

il. AppHcatimi of maxim.] — There 
being no ovidenoo showing bow 
an aocident happened : — Held : the 
maxim res ipsa loquitur did not apply.— 


Richardson v. Canadian National 
Ky. Co., (1927) 2 D. L. R. 801 ; 32 Can. 
Ry. Cas. ill ; 00 O. L. R. 296.— CAN. 

sm. .1 — The distinction between 

cases in which the maxim res ipsa 
loquitur applies & those in which the 
cause of tho accident is nnkno\Am, 
referred to. — McClintock v. Winnipeg 
Elec-huo Co., [19271 3 D, L. R. 619 ; 
(19271 2 W. W. R. 226 ; 33 Can. 
Ry. Cas. 39 ; 36 Man. L. R. i97.— 
CAN. 

PART X, SECT. 1, SUB-SECT. 1. 

608 ii. .] — General Trust oi-^ 

Canada v. St. Jacques, (1931] 3 
D. L. R. 654.— CAN. 

608 iii. Pltf. was travelling 

with a friend along a street In Durban 
in a ricksha hired by tho latter when 
she was injured by a motor vehicle 
driven by deft. *9 servant. The street 
hod been proclalmod a “ one-way 
sti-eet by notice boards affixed at; 
each end. The ricksha weis travelling 
in the prohibited direction when it 
collided with tho motor vehicle which 
was travelling in the opposite direction : 

11 


— Held : tho maxim volenti non fit 
injuria did not apply in the absence 
of evidence to show that pltf. know 
that the ricksha was travelling in a 
prohibited direction, or that she 
appreciated tho danger of Its so 
travelling. — Cooaibs v. Mason (1931), 
52 N. L. R. 105.— S. AF. 

PART X. SECT. 1, SUB-SECT. 2.— A. 

622 ix. .1 — Reid v. Mimico, 

(19271 1 D. L. R. 235 ; 69 O. L. R. 
679.— CAN. 

PART X, SECT. 1, SUB-SECT, 2.— B. 

638 V. .1 — McLean v. Bourcet 

(B. C.), (1929) 4 D. L. R. 359 ; 3 
W. W. R. 44.— CAN. 

PART X. SECT. 1. SUB-SECT. 2,— C. 

643 iii. — Leopold v. Wile, 

[19301 3 D. L. H. 445.— CAN. 

PART X. SECT. 1, SUB-SECT. 3. 

m 1. ,1 — Jesson V, Rural 

Municipality op LmNOSTONE (Sask.), 
[10291 2 D. L. R. 474 ; 1 W. W. R. 
474.— CAN. 
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transport of the bags to the dock, & it was 
a matter of mutual conrenience that the same 
slings should be used throughout. The 
stevedores employed a servant specially 
charged with the duty of inspecting the slings, 
as the stevedores knew, the porters relied 
on the care of the stevedores for the safety 
of the slings, A sling broke wliile the bags 
were being transported from the ste^- 
yard to the dock, & the bags fell & killed a 
servant of the porteiage co. In an action 
of damages brought by his dependants gainst 
the stevedores t — Held : in the specif cir- 
cumstances of the case the firm of steve- 
dores owed a duty to the porters to see that 
the sling was in a fit condition to take the 
weight of the load entrusted to it, &. on the 
facts, the finding of the Lord Ordinary that 
they had failed to discharge that duty ought 
not to be disturbed. — Chapman ob Oliver 
V. Saddler & Co., [1929] A. C. 684 ; 98 
L. J, P. 0. 87 ; 141 L. T. 306 ; 45 T. L. K. 
466 ; 34 Com. Cas. 277, H. L. 

Annotation : — Consd. IVicAlister (or Donogliae) r. StevenBon 
(1932), 101 L. J. P. C. 119. 

667. Add, Annotation : — ^Apld. Brooke v. Bool, 
£1928] 2 K. B. 678. 

674. Add, Annotation : — Refd. Canadian Pacific 
By. V, Kelvin Shipping Co. (1927), 138 L. T, 
369. 

678. Add, Annotation : — Refd. Winnipeg Electric 
Co. V, Geel (1932), 48 T. L. R. 667. 

681. Add. Annotation Refd. Winnipeg Electric 
Co. V. Geel (1932), 48 T. L. R. 667. 

695. Add, Annotations : — Refd. G. W. Ry. v, S.S. 
Mostyn. The Mostyn, [1928] A. C. 67 ; St, 


Aimers Well Brewery Co. v. Roberts (1928), 
140 L. T. 1, 

703. Add, Annotation : — ^Dbtd. G. W. Ry. v, S.S. 
Mostyn, The Mostyn, [1928] A. 0. 67. 

704. Add, Annotation : — Dbtd. G. W. Ry, v, S.S. 
Mostyn, The Mostyn, [1928] A. 0. 67. 

706. Add, Annotations : — Consd. G. W. Ry, v, 
S.S. Mostyn, The Mostyn, [1928] A. 0. 67. 
Refd. Witham Outfall Boaid t;. Boston Corpn. 
(1926), 136 L. T. 766; Dee Conservancy 
Board v. McConneU, [1928] 2 K. B. 159. 

706. Add, Citations : — Eevsd, stib, nom. Great 
Western Ry. Co. v, Mostyn (Owners), The 
Mostyn, [1928] A. C. 57 ; 97 L. J. P. 8 ; 138 
L. T. 403 ; 92 J. P. 18 ; 44 T. L. R. 179 ; 72 
Sol. Jo. 16 ; 26 L. G. R. 91 ; 17 Asp. M. L. C. 
367, H. L. 

Add, Annotations : — Refd. Witham Outfall 
Board v, Boston Corpn. (1926), 136 L. T. 
766 ; Dee Conservancy Board v, McCJonnell, 
[1928] 2 K. B. 169. 

718. Add, Annotation : — ^Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

720. Add, Annotation: — Refd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 

722. Add, Annotations : — Consd. Forbes, Abbot & 
Lennard v. G. W. Ry. (1927), 138 L. T. 286 ; 
G. W. Ry. V, Durnford (1928), 139 L. T. 146. 
Refd. Marbe v, George Edwardes (Daly’s 
Theatre) (1927), 138 L. T. 61 ; Silverman v. 
Imperial l^ndon Hotels (1927), 137 L. T. 67 ; 
Uvock V, Pearson (1928), 33 Com. Cas. 
188 ; Great Western Railway v. Monmouth- 
shire County Council (1929), 94 J. P. 6. 


Part XI. — Contributory Negligence. 


726. Add, Annotation : — Apld. Service v. Sundell 
(1929), 45 T. L. R. 569. 

729. Add. Annotations : — Apld. Service v. Sundell 
(1929), 45 T. L. R. 609. Consd. Cooper v, 
Swadling (1929), 46 T. L. R. 73. Refd. 
McLean v. Bell (1932), 48 T. L. R. 467. 


731. Add. Annotation : — Refd. The Vectis, [1029] 
P. 204. 

731a. .] — In an action for damages under 

Lord Campbell’s Act brought by pltf. in 
respect of the death of her husband, who had 
been killed in a collision between his motor- 


PART X. SECT. 6. SUB-SECT. 1. 

673 vii. ,] — The fact 

that a motor vehicle, proceeding: alouK 
a wide roadway, owing: to the icy nature 
of the surface, of Ihe danger of which 
the driver was fully aware, endeavours 
to hut fails to make a slight turn & 
skids across the pavement into an 
oncoming: vehicle, demoustrutOH that 
the accident was not imavoldablo under 
the circumstanc es. — M cIntosh v. Beu., 
(1932J 2 D, L. il. O. 11. 179.— 
CAN. 

PART X. SECT. 8. 

719 i. Professional assistance 

called in — Local authority providing 
medical aUeniifm .] — Hospital liable for 
the negligence of nurses after an 
operation. — Nybero v, Provost Muni- 
cipal Hospital Board, [1927] 1 

D. L. H. 969 ; [1927] S. C. K. 226.— 
CAN. 


PART XL SECT, 1, SUB-SECT. 1. 

726 ix. .) — Kjknzie V, Hart 

(Sa«k.), {1927] 3 D. L. H. 839.— CAN. 
726 X. — .] — Johnston v. McMob- 
11^271 4 D. L. li. 336 : 
[1927] 3 \V. W. II. 37.— CAN. 


^ 726 xi. V- Stephens 


726 xii. .1 — Nason v. Hodne 

(B. C,). 11929] 4 D. L. li. 490.— CAN. 

726 xili. .1 — Atwood v. Lubo- 

tina (1928), 40 B. C. R. 446.— CAN. 

782 Ixviil. * .1 — ^McLaughlin v. 

Long, (1927) 2 D. L. R. 166 ; [1927] 
S. C. R. 303 ; varying, [1926] 3 D. L. R. 
918.— CAN. 

732 Ixix. .] — The statutory onus 

on the driver of a motor car of showing 
that loss or damage leBulting from its 
use did not arise from his negligence 
does not operate to compel the ct. 
to hold to be nogUgenoe that which 
would not otherwise be negligence or 
to refuse t-o give effect to the defence 
of contributory negligence where the 
evidence supports it, but merely goes 
to the burden of proof. — Pbuden v. 
Foxos, (19281 3 W. W. R. 245.— CAN. 

732 Ixx. .] — Dent v. Usher, 

(19291 4 D. L. R. 716; 64 O. L. R. 
323 ; affd-, (1930J 2 D. L. B. 736 ; 66 
O. L. R. 117.— CAN. 

732 hrxl. .1 — SOHMUIANB V. 

Lucas (Alta.), (19291 3 D. L. R. 848. 
—CAN. 

782 IxxU. ,] — Root v, McKin- 
ney, [1930] S. C. n, 337 ; 2 D. L. R. 
9«4; (1029) 4 D. h. R. 138; 2 

W. W. R. 840 ; 24 Alta. L. R. 181 ; 
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affg., [19291 2 D. L. R. 604 ; 1 W. W. R. 
884.— CAN. 

732 Ixxiii. .] — In an action 

against the comrs. of a development 
district for damages because of the 
freezing of the water pipes in pltf. *8 
house after be had closed the house up 
& had asked the man in charge of 
defts.* waterworks system to cut off 
the water from the branch service pipe : 
Held: pltf. must fall on the ground 
that his own failure to take the reason- 
able precautions which he should have 
taken under the circumstances was the 
cause of his loss, & also on the ground 
that said loss was not shown to have 
been the natural & probable conso- 
quonco of defts.* negl^nce. The 
alternative claim under Contributory 
Negligence Act was also disposed of by 
the above findings, since this Act 
applies only to a case where the fault 
of two or more persons causes damage 
to one of them, & the failure of deft, 
to shut off the water at the main did 
not “ coutHbute ** to cause the pltf.*s 
loss. — Leary v. Nakvsp Develop- 
ment District Combs., [1930] 1 
W. W. R. 97.— CAN. 

782 bodv. .1 — Pltf. alighted 

from a motor omnibus Sc ran behind 
into deft.*s automobile : — Held : deft, 
was not bound to anticipate that the 
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bicycle & deft/s motor car, the judge directed 
the jury that, if they found that the accident 
was due to the negligence of both parties 
substantially, there would be contributory 
negligence on the part of the deceased man 
& both would be to blame, & the jury would 
have to find for deft. The jury found for 
deft. The Ct. of Appeal directed a new 
trial, holding that the jury should have been 
directed that if the deceased man was g^ty 
of negligence, but deft, could by exercising 
reasonable care have avoided the collision, 
they were still entitled to find for pltf. : — 
Held : since, on the facts of the case, from 
the moment when the parties became aware 
of their respective positions there could have 
been no time for deft, to do anything to avoid 
the impact, & therefore the negligence of each 
party contributed to the collision, the judge’s 
directions to the jury were sufficient, & there 
must be judgment for deft. — S wadling v. 
Cooper, [1931] A. C. 1 ; 100 L. J. K, B. 97 ; 
40 T. L. R. 697 ; 74 Sol. Jo. 636 ; &ub nom. 
Cooper v. Swadung, 143 L. T. 732, H. L. 

Annotation : — Consd. M*Loaii r. 1U)11 (1932), 48 T. L. R- 407. 

735. Add, Annotation : — Apld. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

736a. Jury unable to decide liability.] — ^In 

an action for damages for personal injuries 
alleged to have been caused by deft.’s 
negligent driving of a motor car, the jury 
found that there was negligence on both 
sides, but they were unable to agree on the 
question whose negligence was really 
responsible for the accident : — Held : on this 
verdict judgment could not be given for 
either party. — Service v, Sundell (1929), 
99 L. J. K. B. 56 ; 46 T. L. R. 12 ; 73 Sol. Jo. 
729, C. A. 

Annotation Expld. Cooper v. Swadling (1929), 46 T. L. R. 


74f8. Add, Annotations : — ^Dbtd. Service v, Sundell 
(1929), 45 T. L. R. 669. Held. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

746, Add, Annotaiions : — Distd. Swadling v. Cooper 
(1930), 46 T. L. R. 597. Refd. Hargrove v. 
Burn (1929), 46 T. L. R. 69. 

751. Add. Annotations : — Apld. Hargrove v. Bum 
(1929), 46 T. L. R. 59.; Swafiing v. Cooper 
(1930), 46 T. L. R. 697. Consd. M‘Lean v. 
Bell (1932), 48 T. L. R. 467. Refd. The 
Vectis, [1929] P. 204 ; The Chatwood, [1930] 
r, 272. 

765a. .] — The fact that a man was killed while 

endeavouring to cross in front of an electric 
tramcar at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that “ the speed must 
be reduced & the car kept carefully under 
control,” is not evidence of recklessness on 
his p^ amounting to contributory neglience 
sulficient to free the co. from liability for the 
accident, the jury having found that the 
driver of the tramcar was in fault. — Toronto 
Ry. Co. V. King, [1908] A. 0. 260 ; 77 L. J. 
P. C. 77 ; 98 L. T. 650, P. 0. 

770a. .] — Hargrove v. Burn (1929), 46 

T. L. R. 

770b. -.] — In a running-down case, if it is 

established that although pltf. was negligent 
deft, could have avoided the collision by the 
exercise of reasonable care, then it is deft.’s 
failure to take t/hat reasonable care to which 
tlic resulting damage is due, & pltf. is entitled 
to recover. — McLean v. Bell (1032), 147 
L. T. 262 ; 48 T. L. R. 467 ; 76 Sol. Jo. 414, 
H. L. 

781. Add. Annotations: — Distd. Compania Mexi- 
cana De Petroleo El Aguila v. Essex Trans- 
port & Trading Co. (1929), 141 L. T. 106. 
Apld. Service t;. Sundell (1929), 45 T. L. R, 


girl would ruu into tho road in front 
of hor so as not to give (l(3ft. a ohonoo 
to stop; doft. could not bo oxp<*ctod 
to know tho actual intention of every 
one on tho road, but only the iuloutlon 
manifCHtcd by outward acts or to bo 
expeoU‘d from tlio ordinary course of 
oyonts ; the sole negligence causing 
the aticidont was that of tho girl 
herself. — Wii^ON v. Rkbotoy, fl930] 
X I), h. 11. 273 ; 61 O. L. R. 4.58, - 
CAN. 

732 Ixxv. .l—PiucK V. liuiTfsn 

Columbia Motor Transpori’, Ltd. & 
Lkdbuwv, [19.321 S. n. aiO; 2 

D. L. 11. JGl. -CAN. 

732 Ixxvi. 1 — Wati' r. Reid, 

BUKcn V. Reid, (19.S0J 2 D. L. R. 215 ; 
■12 B. C. R. 90.— CAN. 

sn. Breach of statutory rcgulatioii hy 
plai7Uitf.] — If a breach by the pltf. of 
a statutory reflation against pillion- 
riding occurs, then, provided that the 
circumstances are such that the 
management of pltf.’s motor vehicle 
was a determining factor of the 
collision, it la to be assumed, without 
further evidence, that the pillion - 
riding did in fact make the manage- 
ment of the motor vehicle more 
difficult, & was negligence con- 
tributing to tho accident. — M ortess 
V. PRyrTl928] S. A. S. R. 60.— AUS. 

PART XI. SECT, 1, SUB-SECT. 2.— A. 

744 xxxii. .] — Davidge v. John- 
son & McDonald, Ltd. (1926), 69 
N. S. R. 76.— OAN. 

744 xxxili. ,]— Ballantine v. 

International Rt. Oo., (■19271 4 
D. L. R. 951 ; 61 O. L. R, 273.— CAN. 


744 xxxiv. .] — Where In an 

action for damages arising out of 
the collision of two motor cars at the 
cnissing of two roads It was proved 
that deft, had been Tiogligent in not 
koopliig a proper look out, but it was 
also proved that tho driver of pltf.'s 
car liatl soon deft.'s car at a considor- 
ablo distance from the crossing, but 
had Ignoied It, considering as ho was 
on tho main road & had tho right of 
way he could c<mtinno his coui’se : — 
Hdd : tho driver of pltf.’s car hail not 
ai‘tod reasonably In ignoring the 
approaclilug car on tho assumption 
that (left, would respect his right, of 
way, & ho had been guilty of contribu- 
tory negligence whieb iliseiiUtled pltf. 
from h!UX5ceding. — Robinson Bros. v. 
Hendeiwon, [1928] App. D. 138. — 
S. AF. 

744 XXXV . .] — Trevob-Smtth v. 

Walters (1928), 49 N. L. R. 351.— 

S. AF. 

744 xxxvi. .] — The fact that the 

gates at a railway crossing have been 
left open does not excuse a person 
approacliing tho track from taking 
reasonablo precautions before crossing 
it in order to discover whether a train 
is ooiniug. — Miohalinski v. Canadian 
Pacific Railway Co., [1928] 3 

W. W. R. 238,— CAN. 

744 XXX vil. .] — Johnson v. 

Hilborn, [1932] 1 D. L. R. 683. — CAN. 


PART XI. SECT. 1. SUB-SECT. 2,— B. 

771 xxxix. Subsequent proceedings^ 
[19231 4 D. L. R. 727 ; [1923] S. C. R. 
730 ; [1923] 3 W. W. R. 938. 

771 Iv. .1— Healing (A. G.) & 

Co. Propribtart, Ltd. t>. HAioua 

13 


(1927), 39 C. L. R. 560 ; [1927] Argus 
L. R. 386.— AUS. 

771 Ivi. .] — Penrose v. Barr 

(B. C.), [1927] 4 D. L. R. 407 ; [1927] 
3 W. W. R. 104.— CAN. 

771 Ivil. .] — Hamilton v. Pal- 

LisRR Hotel Auto & Taxi Co., Ltd., 
[1928] 4 I). L. U. 962; [1928] 3 

W. W. K. 497.- CAN. 

771 Iviii. . 1 — Nei^on v. Dennis 

(Man.), [1929] 4 D. L. R. 282 ; 2 

W. W. K. 513: revsd.. [1930] 1 
W. W\ R. 656 ; 3 D. L. R. 215 ; 38 
Man. L. R. 553.— CAN. 

771 lix. .1 — Jeremy & Jeremy 

r. Fontaine, [1931] I W. W. R. 671 ; 
nffd., [ 1 93 1 ] 3 W. W. R. 203 ; 4 D. L. R. 
550.~-'CAN. 

771 lx. .] — Where in an action 

for negligence tho jury finds on suffl- 
eiont evidence that, notwithstanding 
tho negligence whicli it found pltf. 
guilty of, doft. could by the exorcise of 
reasonable care have avoided tho 
accident pltf. is entitled to recover ; & 
the Contributory Negligence Act, 1925, 
has no application. — Key v. British 
Columbia Electric Ry. Co., [1931] 
1 D. L. R. 532 ; [1930] 3 W. W. R. 
569 ; ttjGTd., [1931] 3 D. L. R. 587.— 
CAN. 

771 Ixi. — —.] — Langset V. DUPP 
Flint & Co., [1930] 2 D. L. R. 142.-— 
CAN. 

771 Ixli. J — British Columbia 

Electric Ry. Oo. v. Key, [1931] 3 
D. L. R. 687 ; [1932] S. O. R. 106.— 

CAN. 

771 Ixiii, .1 — Chisholm v. Aird 

(1930), 43 B. C. K, 354.— CAN. 
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669. Consd. Cooper v, Swadliog (1920), 46 
T. L. R. 73 ; Hargrove v. Bum (1929), 46 
T. L. R. 69; Service v. Sundell (1929), 99 
L. J. K. B. 65. Consd. M*Lean v. Bell (1932), 
48 T. L. R. 467. 

781a. .] — Hargrove v. Burn (1929), 46 

T. L. R. 69. 

782. Add, Annotation : — Consd. The Vectis, [1929] 
P. 204. 

783. Add. Annotations ; — Refd. The Vectis, [1929] 
P. 204 ; Oliver v, Birmingham & Midland 
Motor Omnibus Co. (1932), 48 T. L. R. 640. 

784. Add, Annotation : — Refd. Cooper v, Swadling 
(1929), 46 T. L. R. 73. 

784a. ,] — Hargrove v. Burn (1929), 46 

T. L. R. 69. 

790a. Stevedores loading dangerous cargo — Stipula- 
tion for sole control of loading.] — Compania 


Mbxicana db Pbtrolbo El Aguila v, 
Essex Transport & Trading Co., Ltd., No. 
636a, ante. 

791 . Add, Annotation : — Refd* Canadian Pacific Ry . 
V. Kelvin Shipping Oo. (1927), 138 L. T. 369. 

792. Add. Annotation : — Refd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

793. Add, Annotation : — Refd. Banco de Portugal 
V, Watorlow & Sons, Ltd. (1931), 100 L* J* 
K. B. 466. 

798. Add, Citation 17 Asp. M. L. C. 117. 

Add. Annotation: — Refd. Canadian Pacific 
Ry, V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

803. Add, Annotations: — ^Refd. Hargrove v. Burn 
(1929), 46 T. L. R. 69; Swadling v. Cooper 
(1930), 46 T. L. R. 597. 


PART XI. SECT. 2. 

782 xvi. .1 — Hoare v. In- 

VBBAKITT (1026), 28 W. A. L. R. 125.— 
AUS. 

782 xvil .1 — Eriokson v, Camp- 

bell’s, Ltd. (1928), 39 B. C. R. 472. — 

CAN. 

h i. .] — ^Vancouver Island 

Coach Links, Ltd. v, E. LeBus & 
Co., Ltd.. [1931] 2 W. W. R. 337 : 3 
D. L. R. 811 ; 44 B. C. R. 102.— CAN. 

b 11. Contnbvtory Negligence Act, 1 925 
— Application of.] — In apply ingr above 
Act, the questions which the trial judge 
should ask himself are : “ By whoso 

fault was the accident caused? By 
one of the parties only, or hy both 
parties, &, if so, in what proportions ? ” — 
Harper v. McLean, [19281 2 D. L. R. 
220: [1928] 1 W. W. R. 444 ; 39 

B. <5. R. 426.— CAN. 

h ill. .] — Tedlock V, 

McKelvie (B. C.), [1929] 4 D. L. R. 
691.— CAN. 


h iv. Conift.] — Harper v. 

McLean, [1 928] 2 D. L. R. 986 ; [1028] 1 
W. W. R. 912 ; 39 B. C. R. 480.— CAN. 


wherein damages were apportioned 
under Contributory Negligence Act, 
1925, as between the adult pltf. & 
deft., & damages were awarded the 
infant pltf., a gratuitous passenger in 
the adult pltf. *8 car. as against deft. : — 
Held : the latter was entitled to have 
the damages payable te the Infant pltf. 
included as part of the loss sustained 
hy deft. & to claim payment from the 
adult pltf. of his proportion thereof 
according to his degree of blame for 
the accident. — Price v. P'raser 
VALI.EY Milk Producers Assoi^n., 
[1931] 3 W. W. R. 48 ; varied, [1932] 
2 W. W. R. 65 ; 3D. L, R. 55.— CAN. 

h vi. .p^PATTERSON V, 

Hale & Pugh, [1932] 3 W. W. R. 280. 
—CAN. 

80. Where negligence continuous .] — 
Commissioner of Railways v. 
Skinner (1927), 30 W. A. L. R. 45.— 

AUS. 

sq. Negligence Act, 1930 (Onl .) — 
Applimlion of.] — Steele r. Ferguson, 
[1931] 3 D. L. R. 810 ; O. R. 427.— 

CAN. 

St. ,] — Lecomte V. Bell 

Telephone Co., Ltd., & Oti’awa, 
[1932] 3 D. L. R. 220.— CAN. 

PART XI. SECT. 8. 

785 vii. .] — In an action of 

damages against a corpn., os the 
statutory authority charged with the 
duty of providing light in common 
stairs within the city during the hours 
of darkness, defenders moved that the 
action shouldbe dismissed as irrelevant, 
in rchpeet that upon her own aver- 
ments pumuer was guilty of contrlhu- 
^ Koing down a stair 
which she knew to he in darkness 


without first obtaining a light : — Held : 
pursuer’s averments did not disclose 
contributory negligence on her part 
such as to warrant dismissal of the 
action. — J ackson v. Glasgow Corpn., 
[19281 S. C. 37.— SCOT. 

785 vlii. .1 — Knowledge alone of 

the dangerous condition of premises 
is not a bar to a claim by an invitee 
against an Invitor in respect of an 
Injury resulting therefrom. Such 
knowledge is relevant to the question 
of the extent of the duty of care owed 
by the invitor ; & it Is relevant also 
where there Is a defence of volenti non 
fit injuria or of oontributoiy negli- 
gence. — H oy V. Auckland Harbour 
Board, [1928] N. Z. L. R. 716.— N.Z. 

785 ix. Excessive speed of car — 

Vailure of pass&nget to remonstrate .] — 
Pltf. was well aware from c^xperlence 
that deceased was a fast driver, but 
ho also know that he had always 
driven him carefully & ho had no 
reason to anticipate that fast driving 
on this occasion would result in an 
accident : — Held : therefore, no oon- 
i rihutory negligence. — S mythe r. 
Campbell, [1930] 4 D. L. R. 376 ; 
65 O. L. R. r>97.™CAN. 

788 i. Entering vehicle when 

driver perceptihly drunk.] — In an action 
agalnai the driver of a motor car to 
recover damages for injuries sustained 
in a collision caused hy the driver’s 
negligence, pltf. Is not entitled to 
succeed where such negligence was due 
to the intoxicated condition of deft., of 
which condition pltf. was aware at the 
time that he accepted the Invitation to 
travel In the car. — Finnie v, Carroll 
(1927), 27 S. R. N. S. W. 495 ; 44 
N. S. W. W. N. 182.— AUS. 

789 i. Effect of vmrning of danger.] — 
The fact that a pltf. suing for damages 
for negligence received a casual >varn- 
ing from a friend against the danger 
does not afford much support to a plea 
of contributory negligence ; nor is 
forgetfulness per se contributory negli- 
gence, the question still remains 
whether it amounted under all the 
circumstances to a failure to exercise 
ordinary care. — Hill v, City op 
Saskatoon, [1929] 2 D .L. R. 627 ; 1 
W. W. li. 562 ; 23 S. L. R. 249.— 
CAN. 

PART XI. SECT. 4. 

791 I. .] — man who, hv 

another’s want of care, finds himself 
in a position of imminent danger can- 
not bo held guilty of negligence mendy 
hecauRC in that emergency he does not 
act In the best way to avoid the 
danger. — T hornton u. Fisher, [1928] 
App. D. 398.-8. AF. 

t 1. .1 — Patterhon V, Goodkr- 

DAM. [19281 1 D. L. R. 131.— CAN. 

t ii. .] — Carter v. Van Camp 

& Anderson, Van Camp v. Carter & 
Anderson, [1930] S. C. R. 156 ; affg.i 
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[1929] 4 D. L. R. 625 ; varg„ [1029] 
1 D. L. R. 429 ; 63 O. L. R. 267.— 

CAN. 

t iii. .] — Wilkins v. Dodds 

(Sask.), [1929] 4 D. L. R. 119,— CAN. 

t iv. .1 — The negligence of the 

driver of deft, co.’s automobilo, at the 
intersection of two streets, forced pltf. 
who was driving bis own automobile, 
in the face of imminent collision with 
deft, co.’s automobile, to choose 
between collision & the chance of 
avoiding it by turning his automobilo 
up the intersecting street, which in 
attempting to do he ran into the 
curbing & damaged his automobilo : — 
field : the negugonc'e of deft, co.’s 
driver In effect caused the damage 
sustained by pltf. — Uardiman v. 
Yellow Cab, IjTd., [19291 1 D. L. R. 
947 ; 60 N. S. H. 352.— CAN. 

t v. .1 — Deft., the driver of an 

automobile trying to overtake & pass 
another automobile on a cmve at au 
excessive rate of speed, collided with 
the automobilo of pltf. approaching 
the curve from the opposite direction 
on his proper side of the road. The 
former contoudod that the latter might 
have passed between the overtaking 
& overtaken automobiles : — Held : 
there was no duty on the driver of the 
approaching automobile to do so. — 
McDonald v. Bkzanson. [1929] 1 
D. L. 11. 272 ; 60 N. S. H, 333.— CAN. 

t vi. .]~Applt. H., driving a 

car belonging to applt. co.. proceeding 
along the road on his correct side, 
finding himself suddenly confronted 
by reap. *8 approaching car, which bad 
cut a blin(l corner leading into the 
road, in order to avoid wduit appeared 
to bo au imminent collision, swerved 
to tlio ojiposlte side of the road, & 
there collided with rcsp.’s car, which 
had simultaneously swerved on to its 
correct side : — Held : applt. ’s action 
in swerving to his wrong side of the 
road was reasonable & unattended hy 
negligence. — Hindmabsh Guthrie, 
Shell Co. op New Zealand t>. 
Guthrie, [1930] N. Z. L. H. 15. — N.Z. 

PART XI. SECT. 6. 

803 Iv. .1 — The con- 

tributory negligence of the driver of 
a vehicle who Is not the servant or 
agent of a passenger therein is no 
defence to an action hy the latter for 
damages for personal injuries caused 

M b negligence of another person. — 
LLocTi V. Star Construction 
Co., [1928] 1 D. L. R. 970 ; [1928] 1 
W. W. R. 211 ; 22 Sask. L. R. 231.— 
CAN. 

803 v. .]— The 

mere fact of a passenger being a pas- 
senger does not so identity him with 
his driver as to make him responsible 
for the driver’s negligence. — Mara v. 
Hartley, [1931] 2 D. L. R. 734 ; O. R. 
09.— CAN. 



VoL ZXXVI.— Hegrligenoe* Oaies 804--842o. 


804. Add» Annotation : — ^N.F. Oliver v, Birming- 
ham & Midland Motor Omnibus Co. (1932), 48 
T. L. R. 640. 


807. Add, Anmiations : — As <o (1) Consd. Oliver 
V, Birmingham & Midland Motor Omnibus 
Co. (1932), 48 T. L. R. 540. Generally^ Refd. 
The Vectis, [1929] P. 204. 


Part XII.- 

817. Add, Annotation : — Refd. Hall v, Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 646. 

837. Add, Annotations : — Apld. Bradstreets British, 
Ltd. V, Mitchell (1932), 48 T. L. R. 670. 
Refd. The Edison (1932), 147 L. T. 141. 

842. Add, Annotation : — Consd. Grinham v, Davies 
(1928), 139 L. T. 379. 

842a. .] — Gowar v. Hales, No. 421a, 

ante, 

842b. .] — It is an established rule of 

practice that, in an accident case, it should 


Damages. 

not be intimated to a jury that deft, is insured 
&;« where this rule has been violated, it is 
within the discretion of the judge to discharge 
the jury, at the expense of the party whose 
advocate has violated the rule. — Grinham v, 
Davies, [1929] 2 K. B. 249 ; 98 L. J, K. B. 
703 ; 139 L. T. 379 ; 44 T. L. R. 623 ; 72 
Sol. Jo. 303, D. C. 

842c. .1 — Ellis v. Mayhew (M.), Ltd. 

(1926), cited in [1929] 2 K. B. at p. 262 ; 98 
L. J. K. B. at p. 706. 

Jnnotaiion : — Consd. Oiinham v , Darios. 119291 2 K, B. 249. 


803 vi. — Pltf., while a member 

of a family party on a motor car outtnfr, 
was injured as the result of her brother’s 
negligence in driving the car, which 
was owned by her step-father, & sued 
her brother for damages. Pltf. did 
not drive a car at aU & trusted solely 
to her brother to do the driving 
Jlcld : it could not be said that pltf. 
was in any way in control of the car 
thctxjforc, Identified with her brother’s 
nogUgeuoc. — K kur v. Stephen. [1930] 

1 W. W. n. 890 ; 2 D. L. 11. 978 ; 42 
B. C. It. 518.— CAN. 

803 vU. .1 — Pltf. M. sued as 

administrator of tho estate of his son 
who was a passenger, on a “ joy 
jaunt,” In i)ltf. II. *8 ear & was kilJed 
in the collision : — Hrld : although 
he was not Identified with the negli- 
gence of his driver, yet, since lie must 
have knowu the condition of the ear 
in which ho was travelling, ho was 
identified with It, & was an accomplice 
in the offence of operating the car 
without legal lighting ; tho result being 
that both he & H. wure In the same 
legal position with respect to deft. — 
McMaptin V. Elpio'it & Bthns & 
Co., I/rn., Hadley & Hadley r. 
Ellio'jt & Builns & Co., Ltd., [1932] 

2 W. W. P. GGl.— CAN. 

0 i. .1 — If an injury is done hy 

tho WTongful act of one to the property 
of another, the wrongdoer is liable to 
the owner quite apart from tho exist- 
ence of any contract of bailment. The 
Contributory Negligence Act, R. S. O., 
1927, does not affect the rights of a 
bailor w’ho is not guilty of any negli- 
gence. — FLKTriiEK r. TnoMAH, [1931] 

3 D. L. R. 142 ; O. R. 195.— CAN. 


PART XII. SECT. 2. SUB-SECT 2. 

818 f. Fear of pernonal injury — 
Impendivff rnllision .] — Walker v. Pit- 
LornRY Motor Co., [1930] S. C. 5G5, — 

SCOT. 

PART XII. SECT. 3, SUB-SECT. 1. 

a 1. Sum stifflcicrU to give annuity 
envoi to annual eaminga — Whether 
awarded on xorong principle .] — 
Bix)UPoff V. Canadian National 
Railway fSask.). [1028] 4 D. L. 11. 
29 : [1928] 2 W W. R. 519.— CAN. 

832 I. Not cost of re-instate' 

went.}— lloT^ssEAiT V. Lynch & 
Fournieh, [19311 4 D. L. R. 595; 3 
M. P. R. 355.— CAN. 

835 fv. >.] — In an action for 

damages for personaJ injuries a claim 
for lose of woges or earnings to the 
date of tho commencement of the 
action or of the trial is not recoverable 
os special damages ; such a loss is one 


to be taken into consideration by the 
jury in assessing general damages. — 
Trache V . Canadian Northern Ry. 
Co.. [19291 2 D. L. R. 321 ; 1 W. W. R. 
100 ; 35 C. R. C. 258 ; 23 S. L. 11. 576, 
—CAN. 

835 v. .] — In an uotion for 

damages for personal injuries a claim 
for wages lost by reason of the injury, 
is an element of damage to bo con- 
sidered In assessing general damagt^s : 
It cannot be recovered as special 
damages because, hy reason of tht) 
uncertainties connected with employ- 
ment & with human life, it is incapable 
of exact nsBossment. — "I' ay'LOR v. 
Addems & ADDEMft, [19323 1 W. W. K. 
5(15.— CAN. 

c i. . 1 — ^An Impainnont of 

a young womairs prospects of marriage 
IxHjausc of Injuries or disfigurement 
may bo iakcii Into consideration in 
assessing damages for personal iu- 
juricis. — Taylor r. Addems ^ Ad- 
eems, [1932] 1 W. W. R. 505.— CAN. 

d i. Unreasonable refusal to 

submit to operation .] — Where the con- 
tinuance or incieaso of an injured 
person’s Incapacity is due to his un- 
njusonableness in refusing to allow 
himself to be operated on, the quantum 
of damages allowable to lilm must bo 
limited to what w'ould be reasonable 
compensation if ho bad acted as a 
reasonable man. — Masny v. Carter- 
IlALlii-Al.DINOER CO., LTD. (Sask.), 
[1929] 3 W. W. R. 741.— CAN. 

sr. Ta)S 8 of limb .] — Damages to be 
allowed to pltf., who has sustained the 
loss of part of his leg through the 
negligence of deft., discussed. --^ark 
V. WMON, [1920] S. A. S. 11. 342.— 
AUS. 

Bt. Action hy husband for injury to 
unfe — Effect of contributory negligence 
of vHfe .] — Damages having been 
asscBsed hy the jury to both husband & 
wife : — Held : tho finding of negligence 
on the pait of the wife cut down the 
award of damages to the husband. — 
Douity r. Ottawa Roman Cathot.tc 
Separate Schoot^ Trustees, [1930] 
3 1). L. R. G33 ; 65 O. L. R. 3C0.— 
CAN. 

sv. No hyss of consortium .] — 

Where a husband sued a surgeon in 
rcapect of an operation performed by 
him on pltf.’s wife, on the grounds 
that tho surgeon should not have 
operated at all : — Held : the action 
failed, as there was no evidence that 
pltf. lost more of tho consortium than 
if there had been no operation. — 
Davy v. Morrison, [1931] 4 D. L. R. 
619 ; [19321 O. R, 1.— CAN. 

sf. Damage to car .] — In an action 
for iulurlos to a motor car whore the 
cost of putting the car hack into the 
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same condition it was In before tho 
injury would have cost more than the 
sum for which the car as repaired could 
he sold for : — Held : the proper 
measure of damages w’as the fair value 
of tho car just before it was in- 
jured, i.e. the price for which a similar 
car in like condition could have been 
bought, less what tho injured car was 
worth as scrap. — Dkwees v. Morrow, 
[1932J 2 W. W. U. 228 ; 2 D. L. R. 
800.— CAN. 

sh. Duty of jury.] — It is the duty of 
th(} jury in an action for negligence to 
pass upon general damages as well as 
the special damages claimed, & then 
failure to do so will bo ground for 
ordering a new trial. — Jamieson v, 
British Coltimbia Amusements Co. 
(1930). 43 B. C. R. 317.- CAN. 

PART XII. SECT. 4. 

Bv. Mitigation — Whether contritnitory 
negligence of plaintiff may go in.] — 
In an action for negligence If pltf. is 
held entitled to succeed he cannot he 
deprived of part of the damages which 
he has proved or of his costs, on the 
gi'ound that ho was guilty of con- 
tributory negligence. — Barry v. Win- 
nipeg Electric Co., [1926) 2 W. W. H. 
791 ; 36 Man. L. R. 27.— CAN. 

8W. Payment under insurance 

policy.] — In an action by pltf. to 
recover damages for the destruction 
of his dwelling-house & a quantity 
of chattel propeity caused by sparks 
emitted from deft.’s steam tug through 
deft. *6 negligence: — Held: deft, was 
not entitled to deduct from the amount 
of damages found to have boon sus- 
tained by pltf. an amount paid to pltf. 
hy an insurance co. under an insur- 
ance on the property. — Brown v, 
McRae (1889), 17 O. li. 712.— CAN. 

sx. .1 — Farmer v. Grand 

Trunk Rt. Co. (1891), 21 O. R. 299.— 
CAN. 

PART XII. SECT. 6. 

842 i. Defendant insured against lia- 
hility — Whether court informed thereof.] 
—Walsh v. Peat (N. B.), [1927] 2 
D. L. R. 1120.— CAN. 

842 ii. .] — Although It is. 

as a general rule, improper for counsel 
for pltf., when cross -examining deft., 
to ask whether deft. Is entitled to an 
Indemnity from an insurance co., vet 
special circumstances may justify the 
judge in not withdrawing the case from 
tho Jury.— Wn.soN v. Kent (George) 
& Sons, Ltd., [1928] N. Z. L. R. 166.— 
N.Z. 

sy. Particulars — When ordered .] — 
Where an action for negligence is one 
la which the onus of disproving 
negligence is placed hy statute upon 



OaaM 846-444. 
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Part XIII.— Negligence causing Death 


846. Add, Annotation : — Refd. The Edison, [1932] 
P. 62. 

899. Add, Annotation : — Consd. Fanton v, Den- 
viUe, [1932] 2 K, B. 309. 

900. Add, Amiotation : — ^Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46. 

906. Add, Annotation : — Consd. Fanton v, Den- 
ville, [1932] 2 K, B. 309. 

906. Add, Annotation : — ^Refd. Kinneil Oannel & 
Coking Coal Co. v, Sneddon (or Waddell), 
[1931] A. C. 675. 


909. Add, Annotation : — Consd. Fanton v. Den- 
villo, [1932] 2 K. B. 309. 

910. Add, Annotation : — Apld. Dew v. United 
British S.8. Co. (1928), 139 L. T. 628. 

943. Add, Annotation : — ^Reld. Carling v, Lebbon, 
[1927] 2 K. B. 108. 

944. Add, Citations: — [1927] 2 K. B. 108; 96 
L. J, K. B. 616 ; 137 L. T. 266 ; 43 T. L. R. 
464. 

After this case add : — 

“ .] — See, note, Widows*, 

Orphans* Old Age Contributory Pensions 

Act, 1929 (c. 10), 8. 22.’* 


(left., pltf. will not bo required to eive 
particulars of the negligence allegeo. — 
WHITE V. Henton, [1930] 1 W, W. R. 
685 ; 2 D. L. R. 959 ; 24 Alta. L. R. 
423.— CAN. 

sd. New trial.] — Winston v. Netxks, 
[1932] S. 0. 11. 341 ; 3 V. L. R. 527.— 

CAN. 

PART Xm. SECT. 2, SUB-SECT. 2. 

865 i. Child — Adopted child — Faieil 
AccidetUa Act, R. S, 0„ 1914 (c. 151), 
8. 2 (a).}--HowiE t). Lawrence, [1927] 
1 D. L. R. 477 ; 69 O. L. R. 641.— CAN. 

g i. .] — Sisters of deceased are 

not entitled, as such, to the benefits 
of Fatal Accidents Act, 1920 (c. 29) ; 
& the mere allegation that they were 
dependent on him does not bring them 
within the Act. — Shtitz v. Canadian 
National Ry. Co., [1927] 1 D. L. R. 
051; [1927] 1 W. W, R. 193; 21 
Sask. L. R. 345.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 3. 

o i. — W. woe injured by falling 

Into a gullet, which was in a street 
under the oaro of an urban district 
council. W. brought no action in his 
lifetime. Sc died within six months after 
the accident, & in consequence thereof. 
An action was instituted by the widow 
under Lord Campbell’s Act, 1846 
(c. 93), more than six months after the 
accident, & more than eight monthn 
from the death of W. : — Held : pltf. 
w^as entitled to maintain the action. — 
WaLBH V. B ALLIN A URBAN DI8TIUCT 
Council (1921), 55 I. L. T. 140.— IR. 

PART XIII. SECT. 2, SUB-SECT. 6.— 
B. (a). 

883 xiv. .] — In order to succeed 

in an a<Jtlon under Lord Campbell’s 
Act it is necessary for pltf. to show 
that he has lost a reasonable pro- 
bability of pecimiary advantage. — 
Sanford v. Ckoshley, [1931] 4i 
B. C. K. 481.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 7.— B. 

907 ix. .] — A claim for damages 

by a widow or the minor children of a 
person, whose death is alleged to have 
been caused by the negllgcnoc of deft., 
is not barred by the fact that the death 
was caused by the combined negligence 
of the latter & deceased.— Union 
Government (Minister of Railways) 
V, Lee, [1927] App. D. 202.— S. AF. 


907 X. .] — Morawitski V. 

Kostuchenko (Man.), 11929] 2 

W. W. R. 384 ; 38 Man. L. R. 228 ; 
ajSTff., [1929] 1 W. W. 11. 686.— CAN. 

907 xl. .] — In an action under 

Fatal Accidents Act, R. S. O., 1927, 
where decoa.sed has been guilty of 
contributory negligenoo, & though his 
iiegi'oe of fault has much exceeded that 
of deft., ContributoiT Negligence Act, 
11. S. ()., 1927, is apidicable to enable 
the action to be maintained ; & it is 
also applicable for the purpose of pro- 
viding for apportionment of the lia- 
bility for damages. — Liitley i-.Brookh 
Sc Canadian National Ry. Co., [1932] 

C. Ji. 462 ; 2 D. L. R. 380 —CAN. 

907 xii. .] — Contributory Negli- 
gence Act, 1925, applies to an action 
brought under Faudlios’ Compensation 
Act, R. 8. B. C., 1924.— Hunter v. 
Clarke, [1932] 1 W. W. R. 466 ; 44 
B. C. R. 554.-~CAN. 

PART XIII. SECT. 2, SUB-SECT. 8.— E. 

h i. .] — The dependants of a 

person who has lost his fife through the 
negligence of deft, are entitled to com- 
pensation only for the material loss 
caused to them by the accident, Sc 
not for mental suffering or distress, or 
to improve their mati^rial prospects. — 
S.MART V. S. African Rys. & Har- 
bours (1928). 49 N. L. R. 361.— S. AF. 

m i. Coiwideraiion oj 

insurance.] — Burns v. MacDonald 
Consolidated, [1931] 3 W. W. U. 54. 
— CAN, 

sa. Fine imposed under Penal Code 
in respect of accident — Talcen into 
account .] — Nathu Ram v. Grand 
Kuar (1927), I. L. R. 50 All. 408.— 
IND. 

PART Xni.SECT. 2, SUB-SECT. 8.— F. 

e i. .1 — Young v, Canadian 

Pacific Ry. Co. (No. 2) (Sask.), [1927] 
3. W. W. R. 175.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 9. 

953 i. Verdict not set aside — If m- 
dence in support .] — Flynn v. Irish 
Sugar Manufacturing Co., [1928] 
I, R. 525.— IR. 

f i. .] — Fitzpatrioe V. Sohram, 

[1928] 1 W. W. R. 761.— CAN. 

f ii. .] — ^Miller v. Cana- 

dian Pacific Ry. Co., [1932] 3 W. W. 
B. 515.^CAN. 


g i. Sitfficiencv.} — Shtitz v, 

Canadian National Ry. Co., [1927] 
1 D. L. R. 961 ; [1927] 1 W. W. R. 
193 ; 21 Sask. L. R. 345.— CAN. 


p i. .] — An action for negligence 

resulting in personal injudes was 
commenced by the injured party. 
Pltf. died, the action not having been 
brought to trial : — Held : the action 
was properly revived in the name of 
the administratrix, she being entitled, 
under Trustee Act. R. S. O., 1927, 
8. 37, to maintain an notion for all 
torts or injuries to the person of 
dericaaod. — Bowler v. Blake, 11930] 
1 X). L. R. 683 ; 64 O. L. R. 499.-- 
CAN. 


a(p. 142)i. .1 — Leslie v.Buzza, 

[1929] 1 D. L. R. 903 ; 40 B. 0. R. 441. 
--CAN. 

sb. Fatal Accidents Act, 1920, s. 7 — 
Neglect to file affidavit under ,] — An 
order dispensing with the filing of the 
affidavit requited under above sect, 
should not be made when the result 
of making it would be to prejudice a 
right of deft, which has accrued since 
the oommeucement of the action. — 
Swindell v. Northern Elevator 
Co., Ltd., [1928] 4 D. L. R. 982; 
[1928] 3 W. W. R. 433.— CAN. 

sd. Particulars .] — In an action under 
Fatal Accidents Act, 1846, in respect 
of the alleged negHgtmce of deft, in the 
driving of a car, the particulars of 
negJlgcnrc furnished by pltf. included 
the following pam. : “ Pltf. will rely 
also upon any other acts or omissions 
of deft, constituting ncgUgence or 
breaiih of duty as may be given in 
e\idenoc or otherwise appear at 
the trial of this action.” upon a 
motion by deft, for an order striking 
out this particular it was ‘ordered that 
the following should bo substituted : 
” Pltf. will also rely on such facts in 
proof of the negligence alleged in the 
statement of clmm as are in the know- 
ledge of deft, but not of pltf. Sc appear 
in the evidence of deft. & her witnesses 
at the hearing of the action.” The 
order further provided that pltf. should 
have liberty to relv also upon such other 
particulars of nogligencc as pltf. might, 
not later than tien days oefore the 
commenooment of the trial of the 
action, give notice of. In writing, 
deft. — ^MoWaitbrs V, Maxwell, [1932] 
I. R. 176.— IR. 
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V(d. XXXVI. 


PART II. SECT. 1. SUB-SECT. 1. 

b I, Number of notaries prac- 

tising in di^rict,} — Be Stewart (B. C.)» 
[19291 4 D. L. K, 628.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

sa. Who may ajwoirU — Whether local 
judge ,] — ^British Columbia Law Soc. 


NOTARIES. 


V. Stewart, [1928] 4 D. L. R. 572. — 

CAN. 

PART III. 

g i. .] — There Is Impropriety, to 

say the least, for a notary to insert in 
a will passed before him a clause by 
whJoh the testator directs that the 
exors. & the heirs shall employ 


the execution of the will. It Is con- 
sonant to sound legal principle, & eyen 
to public order, that a deed passed 
before a notary do not contain any 
stipulation in his favour.— St. Denis 
V, TniBODEAU, [1929] 3 D. L. it. 749 ; 
S. O. R. 346 ; affg,, 44 Que. K. B. 207. 
—CAN. 
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Cases 1 — 28Sa. 


English and Empire Digest Supplement. 


NUISANCE. 


Part I. — Definition. Nature and Characteristics. 


!• Add, Annotation : — Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 762. 

8. Add, Annotation : — Consd. Pontardawe Rural 
District Council v, Moore-Gwyn, [1929] 1 Ch. 
666 . 

18. Add, Annotation : — Aa to (3) Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 


31. Add, Annotation : — Consd. Vanderpant v, 
^ Mayfair Hotel Co. (1929), 27 L. G. R, 762. 
68. Add, Annotation : — Refd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

66. Add, Annotation : — to (2) Refd. Vander- 
pant V. Mayfair Hotel Co. (1929), 27 L. G, R. 
762. 


Part II. — Nuisances in respect of Particular Matters 


76. Add, Annotation: — Consd. Great Western 
Railway v, Monmouthshire County Council 
(1929), 94 J. P. 6. 

77. Add, Annotation : — Consd. Parnworth v, Man- 
chester City Corpn., [1929] 1 K. B. 633. 

98a. Hotel kitchen.] — The making or causing of 
such a noise on premises as materially inter- 
feres with the ordinary physical comfort of 
a neighbour constitutes an actionable nuis- 
ance ; & it is no answer to say that the 
best known means have been taken to reduce 
or prevent the noise complained of or that 
the cause of the nuisance is the exercise of a 
business or trade in a reasonable & proper 
manner. In accordance with these principles 
an injunction was granted in an action by 
the occupier of a house abutting on a highway 
to restrain the owners of a neighbouring hotel 
from causing a nuisance to pltf. by noise 
arising from the hotel kitchen. — Vanderpant 
V, Mayfair Hotel Co., Ltd., [1930] 1 Ch. 
138 ; 99 L. J. Ch. 84 ; 142 L. T. 198 ; 94 
J. P. 23 ; 27 L. G. R. 762. 

121a. .] — Vanderpant v, Mayfair Hotel 

Co., Ltd., No. 98a, ante. 


134a. Manure manufacture.] — Cardell v. New 
Quay Local Board (1876), 39 J, P. ,To. 742. 

134b. Rag & bone business.] — P. set up a business 
of a rag &; bone merchant without leave. 
The bones were stored in bags removed 
weekly. The justices having found as a 
fact that the business was noxious & ejuadem 
generis with those specified, convicted P. : — 
Held : the conviction was right. — Passey 
V, Oxford Local Board (1879), 43 J. P. 
622, D. C. 

152. Add, Annotation : — Refd. Manchester Corpn. 
V, Famworth (1929), 46 T. L. R. 86. 

212. After this case add : — 

“ ,] — See, aLso, Public Health, Vol. 

XXXVIII., p. 198, Nos. 337, 311.” 

223a. .] — Wallis v, Unii'ed French- 

Polishers* London Society (1906), Times, 
Nov. 28th. 

232a. Meaning of premises — Overhanging rock.] — 

Pontardawe Rural Council v, Mooue- 
Gwyn, No. 364a, post. 


PART II. SECT, 9, SUB-SECT. 1. 

91 i. Building operations — Mechanical 
drills.] — Daily Telegraph Co., Ltd. 
V. Stuart (1928), 28 S. R, N. S. W. 
291 ; 45 N. S. W. W. N. 48.— AUS. 

95 i. Dairy — Noisy chums .] — 
McKelvet r. Invercargill Milk 
Supply Co., Ltd., [1928] N. Z. L. K. 
223.— N.2. 

96 II. -.3 — Duchman 

Oakland Dairy Co., [1929] 1 D- L. R- 
9 ; 63 O. L. R. 111.— CAN, 

BO. Milk vendor — Noise of horses,] — 
In an a,ctton for nulRance, where it was 
shown that deft, had token much 
trouble to make the oarrylnsr on of his 
business as unobjectionable as possible, 
& had carried on his business m a fair 
& reasonable way & at a site proper 
for such a business : — Held : on the 
evidence that noises caused in the enrly 
mornings by the movements & Stamp- 
ing of horses wliich disturbed the sleep 
of pltf, constituted an actionable 
nuisance & should bo restrainod by 
injunction. — Painter v. Heed, [1930] 
S. A. S. K. 295.— AUS. 


PART IL SECT. 9, SUB-SECT. 2. 

e 1. .] — Every person has a 

right, independent of custom, to wor- 


ship in his own method, &* according 
to his own rites ; the right, however, 
is not alisolute, but is limited by the 
rights of others. — Janki IhiASAD v. 
Karamat Husain (1931), I. L. 11. 
53 All. 83G.— IND. 

sa. Crowing cocks.] — An injunction 
had been granted, after a trial by 
oflldavlt, restraining deft, from keeping 
roosters, or allowing roosters to be 
kept, on his premises, in a residential 
area, in such manner & under such 
eouditious as to cause a nuisance to 
pltfs. : — Held : on the evidence it was 
impossible to determine the real degree 
of noise caused by deft.*B birds during 
tbo relevant period. Sc consequently 
pltfs. had not established a nuisance. — 
Ruthnino V. Ferguson (1930), S. R. 
(Q.) 325.— AUS. 


PART II. SECT. 11, SUB-SECT. 7. 

sb. Fox farm .] — ^A fox farm 20 feet 
from pltf. ’8 house held not a nuisance 
per se ; but. In view of evidence of a 
certain slackness in conducting tbo 
farm for some time prior to the time 
when the present action became 
imminent, an order was granted that 
defts. should so carry on the business 
of the farm as not to occasion a nuisance 
to the pltf. — Miller v. Krawitz, 
[19311 1 W. W. R. 577 ; 2 D. L. R. 
784.— CAN. 


PART 11. SECT. 13, SUB-SECT. 4. 

sd. Hospital .] — Shuttle worth v. 
Vancouver General Hospital, No. 
673 iv, CAN, 

PART II, SECT. 14. SUB-SECT, 2.— B. 

so. “ UnfU for human Imhitaiion ** — 
Absence of jdumbing .] — ^Although under 
sect. 35 of Public Health Act, 1924, tho 
doterriiinatlon of the question whether 
a particular building or part of a 
building is unfit for human habitation 
depends upon tho opinion of the 
medical healtli officer or other official 
mentioned ttierein, nevertheless, it 
was not intended that such opinion 
should bo made arbitrarily but only 
upon reasonable grounds. Where it Is 
based upon “ absenoo of plumbing,” 
a proper opinion would seem to pre- 
dicate at least a personal examination 
of tho building by tho officer, & an 
exposition of conditions arising from 
the absence of plumbing which would 
Justify a reasonable conclusion that 
they rendered It unfit for human 
occupation because they created a 
situation which ” was or might become 
injurious or dangerous to health or 
which prevented or hindered In any 
manner the supprosslon of disease.” 
The absence of plumbing does not in 
itself render a house ” unfit for human 
habitation.” — R. (Wilson) v. Holmes, 
[19311 2 W. W. R. 41 ; 3 D. L. R. 218. 
—CAN. 
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VoL XXXVI. — ^Xnisanoe Caaw 808— 844b. 


Part III. — Neighbouring Owners. 


S02. Add. Annoiaiion: — Retd. Bull v. West 
African Shipping, etc. Co., [1027] A. C. 
686 . 

309. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. 11. 376. 

310. Add. Annotation : — Aa to (2) Overd. Port of 
London Authority v. Canvey Island Comrs. 
(1031), 101 L. J. Ch. 63. 

311. Add. Annoiaiione : — ^Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council v. 
Moore-Gwyn, [1929] 1 Ch. 666. Distd. Far- 
don V. Harcourt-Rivington (1932), 48 T. L. R. 
215 ; Wilkins v. Leighton (1932), 76 Sol. Jo. 
232. Apld. A.-G. v. Corke (1932), 48 T. L. R. 
650. Retd. Glanville v. Sutton (1927), 44 
T. L. R. 98 ; G. W. Ry. v. S.S. Mostyn, The 
Mostyn, [1928] A. C. 57 ; Bartlett v. Totten- 
ham, [1932] 1 Ch, 114, 

316a. Confined to owners In possession.] — 

St. Anne’s Well Brewery Co. v. Roberts 
No. 349a, X) 08 t. 

323. Add. Annotatio7i : — Retd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 

325. Add. Annotation : — Distd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 

330a. Tapping springs.] — Before the year 1919 the 
land of pltf. of deft, was in the same 
ownership. On Mar. 25, 1919, the common 
owners conveyed a cottage & garden to C., 
^ on Aug. 25, 1919, part of the land. On 
July 19, i921, C, conveyed the whole of the j 
land to pltf. On Dec. 20, 1929, the common ' 
owners conveyed other part of their land to 
deft. In about 1888 a tank Y. had been 
constructed by the common owners, mainly 
on what became the land of pltf., but which 
projected partly on to the land which 
became the land of deft. The water from 
that tank was led by a pipe to another tank 
Z. wholly situate on deft.’s land. The tank 
Z. was tilted so that the water overflowed on 
to land which became pltf.’s. The over- 
flow^ was diminished by the cattle using the 
tank as a drinking trough ; what over- 


flowed was conveyed by a stone drain to a 
point where it discharged into an open water- 
course which was also fed by an underground 
spring on pltf.’s land. The open water- 
course became a natural stream along the 
southern boundary of pltf.’s land, whei*e 
there were two dipping places used by pltf. 
for watering his cattle & by some cottagers. 
Pltf.’s land was always boggy in places, & 
was now overgrown with rank vegetation. 
In Feb. 1930, deft, replaced tank Z. by 
another, which had two outlet holes, one only 
of which acted as an overflow outlet on to 
pltf.’s land. The overflow from the other 
outlet, which was on the west side, was led 
to a ram on deft.’s land. These alterations 
diminished the overflow on to pltf.’s land, who 
alleged that it affected the supply at the 
dipping places. He also alleged deft., in 
the alternative, had tapped springs the water 
from which escaped on to pltf.’s land, 
rendering part of it waterlogged. Pltf. 
claimed the right to a continuance of the 
overflow by grant as successor in title to C. 
or by prescription : — Held : the fact that 
owing to the natural & proper user by deft, of 
her own land some of the water in the water- 
bearing stratum below the surface had, to a 
small extent, been diverted, did not entitle 
pltf. to damages for any alleged injury 
arising from such diversion, & deft, not having 
diverted any defined watercourse nor altered 
the level of her land nor erected any structiu*e 
upon it so as to cause rain water which would 
ordinarily soak into her ground to pass on 
to pltf.’s land, pltf. was not entitled to the 
relief claimed in paras. 3 & 4 of the prayer 
of the statement of claim. — Bartlett v. 
Toti’ENHam, [1932] 1 Ch. 114 ; 101 L. J, Ch. 
ICO ; 145 L. T. 686. 

332. Add. Annotation : — Generally, Retd. Scam- 
mell V. Hurley. [1929] 1 K. B. 419. 

344a. Collapse of wall.] — St. Anne’s Well 
Brewery Co. v. Roberts, No. 349a, 'post. 

344b, .] — ^Wilkins v. Leighton, No. 349b, 

post. 


part III. sect. 2, SUB-SECT. 2.— 
B. (e). 

326 ii. Measure of 

damages.] — W’^Iiei-o by dJirgingr a ditch 
beneath the natural Burfaco of the soil 
an occupant of land causca aurfoco 
water, not moving in any detlned 
watercourse, to be discharged upon 
tho land of another, he is liable in 
damages. Tho damages In the present 
case were held to include the net 
value to pltf. of tho crop which he 
would have put in on tho doodod part 
of his land but for the flooding. — 
Quallby V. Day, 11929] 2 D. L. R, 
928 ; 1 W. W. R. 200 ; 23 S. L. R. 
425; revsg., [19281 3 D. L. R. 60; 1 
W. W. R. 901 ; 22 S. L. Ii, 442.— 
CAN. 

m i. Alteration of land .] — 

Whore deft, co, carried out alterations 
to its land with the result that, when 
rain fell, rain water poured from deft. 'a 
land on to pltf.'s oounoil's streets in a 
more concentrated form & carried with 
it more sand Ik. silt than would be the 
case in the ordinary course of nature : 
— Held : pltf. was entitled to an In- 
junotion restraining deft, from per- 
mitting its land to remain in such a 


condition that these results ensued, & 
an inquiry as to what damage had 
accrued to pltf.'s streets arose from 
tho operations of deft. — Newcastle 
Council v, Australian Agricultural 
Co., Ltd, (1928), 29 S. R. 212; 9 
L. G. R. 71.— A US. 

PART III. SECT. 2, SUB-SECT. 2.— 
B. (i). 

d i. .] — McCartney v. Miller 

a906), 7 Terr. L. K. 367 ; 2 W. L, R. 
87.— CAN. 

d ii. .] — Bettcher v. Turner 

(Soak.) (1913), 25 W. L. R. 136.— CAN. 

ig. Overloading floor of warehouse .] — 
Idtf., an automobile dealer, was the 
tenant of part of the ground floor of a 
warehouse. Deft., a dealer in seed 
grain, was the tenant of part of the 
third floor directly above pltf.^s 
premises. About throe months after 
deft, had stored a large quantity of 
oats on his floor it collapsed, the oats 
foil through & brought the second 
floor down upon pitf.’s cars. In an 
action for the resulting damage, tho 
immediate cause for the collapse could 
not be definitely assigned, hut it was 

19 


shown that the floors of a building 
constructed for general warehousing 
purposes should have a carrying 
capacity far Ju excess of tho load under 
which deft. *8 floor collapsed. There 
was no evidence that tho building in 
question was over held out to tho 
public, or prospoctivo tenants, as a 
general warehouse, although parts of 
It had been leased from time to time 
to various tenants for miscellaneous 
storage purposes : — Held : deft, was 
guilty of negligence, not only in over- 
loading, but in disregarding tho duty 
wlflch, under the dreumstanoes in- 
cluding the general flimslnoss of the 
building, was upon him to inquire tk 
Inspect; & also his liability could be 
based on the pilnclplo of Rglands v. 
Fletcher . — Madder v. McKenzie (A. 
E.) & Co.. Ltd., [1931] 1 W. W. R. 
344 ; 2 D. L, U. 522 ; affd.. [1931] 3 
W. W. R. 640; [1932J 1 D. L. R. 129; 
40 Man. L, R. 24.— CAN. 


si. Flood lighting .] — Flood lighting 
does not come ^thhi Hylands v. 
Fletcher^ as light is not noxious or 
dangerous. — Noyes v. Huron & Erie 
Mortgage Corpn., [1932] O. li. 426: 
3 D. L. n . 143.— CAN. 
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d44c. Permitting occupation of land by caravan 
dwellers — ^Misconduct by occupants,] — Deft., 
in return for payment, allowed persons to 
place caravans on a disused brickfield & to 
live in them, & some of these jjersons com- 
mitted in the vicinity, but not in the brick- 
field, acts which interfered with the comfort 
of people in tlie neighbourhood. In an action 
by the A.-G. at the suit of the local district 
council for an injunction to restrain deft, 
from permitting the brickfield to be occupied 
in such a way as to be a nuisance : — Held : 
as deft, was putting his land to an abnormal 
use he was responsible for the nuisance which 
existed in the vicinity, & he must be restrained 
from permitting the occupiers of the land 
to do the acts constituting the nuisance. — 
A.-G. V, CORKE (1932), 48 T. L. R. 660 ; 76 
Sol. Jo. 593. 

849a. No knowledge of danger or defect.] 

— ^Pltfs. were the owners of an ancient inn, 
one side of which was bounded by the ancient 
city wall of Exeter, part of which was the 
property of defts. On either side of the fire- 
place in the kitchen of the inn recesses had 
at some time unknown been formed by means 
of excavations made in the wall. In 1927 
a considerable portion of the wall belonging 
to defts. collapsed & completely demolished 
pltfs.’ inn: — Held: (1) inasmuch as the 
damage caused to pltfs.' pi*emiaes did not 
arise from an abnormal or unnatmal user of 
defts.* property, & defts. were not occupiers 
of the wall at the time the damage took place, 
the doctrine of Hylands v. Fletcher did not 
apply, & (2) it had not been proved that defts. 
had knowledge of the defect which ulti- 
mately resulted in the fall of the wall or that 
there had been a failure on their part by due 
diligence to ascertain that knowledge. — S t. 
Anne’s Well Brewisry Co. v. Roberts 
(1928), 140 L. T. 1 ; 92 J. P. 180 ; 44 T. L. R. 
703 ; 26 L. G. R. 638, O. A. 

Annotation :—As to (2) Folld. Wilkies v. Loightou, 

2 Ob. 1U6. 

349b. -.] — The owner of land 

situate on a steep natural slope built in 1888 
a house called “ A. HaU.” The ground was 
then excavated on the ui»per side to a depth 
of thirteen feet, forming a vertical bank on 
the boundary. In order to protect this from 
weathering & crumbling the owner erected 
a retaining wall some seventy feet long & 
thirteen feet high. The adjoining land 
beyond & above the wall w^as left unbuilt on 
until 1925, when a house was erected & was 
aftei’wards pm^hased by deft. A. L. Early 
in 1930 the retaining wall collapsed almost 
entirely, causing pressure against & damage 
to an outside wall of a room which had been 
on to “ A. Hall.” Pltf. alleged & the ct. 
found as a fact that the collapse of the wall 
was due to the additional pressure upon it 
caused by the weight of the new house built 
in 1925, & he claimed a mandatory order to 
restore the wall ^ to take such further steps 


as might be necessary to prevent any further 
damage to his property, & an injunction & 
damages: — Held: (1) deft. A. L. as the 
owner of the house was under no liability 
to pltf. based on the doctrine of Hylands v. 
Fletcher, as her predecessor in title had only 
used the land for the natimal & normal pur- 
pose of building a house on it ; (2) the claim 
as based on nuisance failed, as there was no 
evidence that deft, knew or could have known 
that her house constitut/ed a nuisance or 
hidden danger to pltf.’s property, or that any 
such nuisance in fact existed. — Wilkins v. 
Leighton, [1932] 2 Oh. 106 ; 101 L. J. Ch. 
385; 147L. T. 495; 76 Sol. Jo. 232. 

353. Add, Annotations : — Retd. Pontardawe Rural 
District Council v, Moore-Gwyn, [1929] 
1 Ch. 656 ; Bartlett v. Tottenham, [1932J 1 
Ch. 114. 

856. Add, Annotation : — Refd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 

357. Add, Annotation : — Refd. O’Cedar v, Slough 
Trading Co., [1927] 2 K. B. 123. 

359. Add, Annotation : — Consd. Pontardawe Rural 
District Council v, Moore-Gwyn, [1929] 1 Ch. 
666 . 

363. Add, Annotations : — Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117 ; Vanderpant n, Mayfair 
Hotel Co. (1929), 27 L. G. R. 762. 

364. Add, Annotations : — Consd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1 ; 
Refd, Wilkins v, I^tughton (1932), 76 Sol. Jo. 
232. 

364a. Maintaining overhanging rock.] — The owner 
of land on which there is an outcrop of rock 
overhanging a steep slope is not liable for 
damage caused by reason of portions of that 
rock breaking away & falling down the slope 
if the break is due to natural causes, such as 
weathering, & the owner has used his land 
in an ordinary way, without any mining or 
quarrying operations. Rocks in such a 
position, though they may become dangerous 
are not “ premises in such a state as to be a 
nuisance ” within Public Health Act, 1876 
(c. 55), s. 91. — Pontardawe Rural CouNcni 
V, Moore-Gwyn, [1929] 1 Ch. 656 ; 98 

L. J, Ch. 242 ; 141 L. T. 23 ; 93 J. P. 141 ; 
45 T. L. R. 276 ; 27 L. G. R. 493. 

372, Add, Annotation : — As to {!) Refd. Manchester 
Coipn. V, Farnworth (1929), 46 T. L. 11, 85. 

374. Add, Annotation : — Consd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 

376. Add, Annotation's : — Refd. G. W. Ry. v, S.S. 
Mostyn, The Mostyn, [1928] A. C. 67 ; St. 
Anne’s Well Brewery Co. v, Roberts (1928), 
140 L. T. 1. 

386. Add, Annotations : — Consd. Vanderpant v, 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 
Refd. Aldridge v, Wright, [1929] 2 K. B. 117 ; 
Keewatin Power Co., Ltd. v. Lake of the 
Woods Milling Co., [1930] A. C. 640. 

389, Add, Annotation : — Refd, St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 


PART III. SECT. 2. SUB-SECT. 2.— 
C. (I). 

■e. Sparks from machine used by 
defendant on anoih€r*8 land causing fire 
on plaintiff’s land,,] — Peit v, Sims 
Paving & Road CoNsmuernoN Co. 
Pty., Ltd., [1028] V. L. R. 247 : 
11928] Argue L. R. 213.— AUS. 


PART HI. SECT. 2, SUB-SECT. 3. 

389 i. Dull/ of neighbouring onmer.] - 


IJuriuff a wjndBionii, one of the brick 
■walls of dcffc.’B gara#?e was dra^vn out- 
wards, Sc tlio falling waU Injured tlio 
infant pltf. who was pJajing In hor 
father’s yard on the adjoining iiroperty. 
The judge found that both in design 
& construction tho wall was sufficient 
fc»r the purpose for which It was in- 
iimded, & that Its fall was duo to the 
stonn, which ho found to be one of 
such extraordinary violence that it 
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could not reasonably have been antici- 
pated ; ho found also that the wall was 
not a nuisance : Sc that the broach of 
a building bye-law. In not employing 
an arcihltiict, could not be said to have 
caused tho accident ; nu)i*oover the 
bye-law In question ^vo no right of 
action to pltf. : — Held : deft, was not 
liable. — Maboiiysuvn v, Famc Auto 
Works, Ltd., 11932] 1 W. W. R. 689.— 
CAN. 



7ol. XXXVL— Nuisance. Cases 488-799. 


Part IV.— 

438. Add, Annotation : — Refd, Lagan Navigation 
Co. 1 ?. Lambeg Bleaching, Dyeing & Finish- 
ingCo., [1927] A. C. 226. 

489. Add, Annotation: — As to (1) Refd. Lagan 
Navigation Co. v, Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. 0. 226. 

444. Add. Annotations: — As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. 0. 226. Generally, 
Refd. The Carigarth, The Otarama, [1927] 
P. 93. 

445. Add. Annotation : — Consd. Lagan Naviga- 
tion Co. V. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. 0. 226. 

447. Add. Annotation: — As (1) Refd. Salisbury 

& Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), l..td., [1927] 
2 K. B. 566. 

465. Add. Annotation : — Consd. Lagan Naviga- 
tion Co. V. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

542. Add. Annotation : — Refd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(19.S1), 100 L. J. K. B. 401. 

645. Add. Annotation : — Refd. Vanderpant v. May- 
fair Hotel Co., [1930] 1 Ch. 138. 

549. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

550. Add. Annotation : — Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752. 

552. Add. Annotation : —Tioid, Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

553. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

567a. .] — Short v. Taylor (1709), 2 Eq. Cas. 

Abr. 522 j 22 E. R. 441. 

Annotation : — Apld. Williams v. Jersey (1841), Cr. & Ph. 91. 

598a. Jus tertU.] — In an action of trespass a deft, 
cannot set up a jus tertU against a possessory 
title. The same rule applies to an action 
for polluting a several fishery & damaging 
the lish. 


Remedies. 

Now does the jus tertii rule apply to such 
an action ? I must confine my remarks 
most strictly to actions of the kind before me. 
There are many kinds of nuisance actions, 
e.g. an action for infringement of ancient 
lights, & so on. & I am very far from saying 
that the jus tertii rule applies to every kind 
of nuisance action. But in this case I am 
dealing with a nuisance action of a kind 
peculiar to itself & to other pollution actions. 
It is not trespass, but it is very analogous 
to trespass. In my judgment whore defts. 
are doing acts per se illegal, ^ therefore not 
justifiable under any outside authority, they 
cannot set up a jus tertii as a defence in an 
action of this kind (Farweu., J.). — Nicholls 
V. Ely Beet Sugar FArTORV. [1931] 2 Ch. 
84, 87 ; 100 L. J. Ch. 259 ; 145 L. T. 113. 

608. Add. Annotation : — Refd. Lagan Navigation 
Co. V. Lambeg Bleaching, Dyeing Finish- 
ing Co., [1927] A. C. 226. 

609. Add, Annotation : — Refd. Lagan Navigation 
Co. V. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. 0. 226. 

612. Add. Annotation : — Refd. Lagan Navigation 
Co. V. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

613. Add. Citation : — 25 L. G. R. 1 . 

626. Add. Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 85. 

640. Add. Annotation : — Refd. Mayheacl v. Hy- 
draulic Moist Co. (1931), 100 L. J. K. B. 369. 

660. Add. Annotation : — Refd. Fai'nworth v. Man- 
chester City Corpn., [1929] 1 K. B. 533. 

681. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] (jh. 235, 

793. Add. Annotation : — Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

794. Add. Armotation : — Apld. R. v, Surrey 
Justices, J^Jx p. Wltlierick, [1932 1 1 K. B. 
150. 

799. Add. Anyiotaiion : — Refd. Manchester Corpn. 
V. Farnworth (1920), 46 T. L. R. 85. 


PART III. SECT. 4. 

c i. Ammonia plant causing loss 

of patronage to theatre — Loss due to 
change in character of distrirt ,] — 
Avknuk Thkatre, Ltd, v. Vancouver 
Gas Co. (]928), 40 B. O. 11.275.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2.— 
B. (a). 

442 n. .] — McLoughlan v, 

Martin (1804). 5 Nfld. L. ll. 41,— 

NFLD. 

PART IV. SECT. 2, SUB-SECT. 2,-B. 

SK. Liability of joint coiUributorH .] — 
^Vlle^o two or more ptirsons contrlbiifo 
in part only to Iho creation of a 


nuisance, each is severally liable. 
Each may bo restrained from dolnj? 
the act which contributes to that which 
becomes. In the a&KTegratc, a nulsanije. 
— L’Ebtrange V. Titk Brisbane Gas 
Co.. [19281 S. 11. Q. 180.— AUS. 

PART IV, SECT. 2, SUB-SECT. 4. 

si. Nomityal damages,] — Murphy v. 
Bacon, [19311 1 IL L. H. 1001 ; 1 
M. 1*. It. 586.— CAN. 

PART IV. SECT, 2, SUB-SECT. 6.— 
A. (e). 

673 iv. .] — In a quia timet action 

for an injunction restraining the 
establishment of a hospital, on the 
gi'ound that it will constitute a nuisance 


to pltf„ bo must prove a strong pro- 
bability almost amounting to moral 
certainty that the hospital will be an 
actual nuisan(5C. — Shuti’le worth v. 
Vancouver General Hospital, [19271 
2 D. L. K. .'>73; (19271 1 W W. 11. 
476 ; 38 B. C. U. 300.— CAN. 

673 V. . I— Pltfs. moved for an 

Injunction to prevent a nuisance, which 
they feared would arise from noise & 
vibration caused by the establishment 
of a factory then in course of erection : 
— Held : as it had not been ostablishod 
that the damage apprehended was 
imminent & of a substantial character, 
the claim was premature. — Uorertson 
V. DmniE Steel Ca.semf.nt Co., Ltd., 
[1927] N. Z. L. II. 826.— N.Z. 


J.S. 
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(Hum 1—89. 


English and Empire Digest Supplement. 


OPEN SPACES AND RECREATION GROUNDS. 
Part I. — General Rights of Public. 

1. Add, Annotation : — ^Retd. Hue v. Whiteley, [1929] 1 Oh. 440. 


Part II— Exemption from Rates, Charges, etc. 


12. Add, Annotations : — Consd. Consett Iron Co. 
V, Durham County Assessment Committee 
for No. 6 or North-West Area (1930), 99 
L. J. K. 13. 277. Dlstd. London Playing 
Fields Society v, Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 

18. Add, Annotation : — ^Dbtd. London Playing 
Fields Society v, Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J, P. 241. 

14a. .] — Applts. were a body incor- 

porated by Royal Chai*ter for the purpose of 
providing playing fields for the use of clubs 
& persons who could not afford to pay^ full 
economic rents. Land was conveyed to 
applts. by a deed containing a restrictive 
covenant that the land should be used for 
the purposes of Recreation Grounds Act, 


1869 (c. 27), as though it had been con- 
veyed under that Act, but subject to the 
power of applts. to sell the whole or any part 
of the land. Applts. successfully appealed 
to Quarter Sessions against a poor rate in 
which tliey were rated & assessed in respect 
of the land. On resps.’ appeal by case 
stated : — Held : since the land was not 
“ struck with sterility ” as a matter of law, 
there being no statutory & irrevocable 
dedication to the public, applts. were in 
rateable occupation. — London Playing 
Fields Society v. Essex (S. W. Area) 
Assessment Committee (1930), 144 L. T. 
233 ; 94 J. P. 241 ; 46 T. L. R. 631 ; 74 
Sol. Jo. 662 ; 28 L. G. R. 591 ; (1926-31), 1 
B. R. A. 307, D. C. 


Part IV. — User 

85 Add, Annotations : — Dlstd. A.-G. v, Sunder- 
land Corpn. (1929), 46 T. L. R. 10. Refd. 
A.-G. V, Manchester Corpn., [1931] 1 Ch. 254. 

38. Add, Annotations : — FoUd. fic Oransioun, 
National Provincial Bank, Ltd. v. Royal 


of Open Spaces. 

Society for Encouragement of Arts, Manu- 
factures Commerce, [1932] 1 Ch. 637. 
Refd. 1. R. Conirs. v, Yorkshire Agricultural 
8oc. (1927), 44 T. L. R. 59. 

89. Add, Annotation : — Consd. A.-G. v. Sunder- 
land Corpn., [1929] 2 Ch. 436. 
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yol.XXXVl. Oases 2a— S2B. 


PARLIAMENT. 

Part i. — Nature and Powers. 


2a* ,] — It is not the practice in Acts 

of Parliament to attempt to restrain future 
Parliaments in their enactments ; & the 

Legislature could not have intended to 
suggest such an object without expressing 
it in very distinct terms (Wiloe, C.J,). — 
Boden V. Smith (1840), 18 L. J. C. P. 121 ; 
12 L. T. O. S. 377 ; 13 J. P. 163 ; 13 Jur. 
428. 

Annotali(m$ R. v. Smith (1873), L. 11- 8 Q. B. 146 ; 

Jeokio-s V . Great Oontral Ry. Co., fl921J 1 K. B. 1. 

2b • , -The exemption is in general 

terms. It "may have been intended to include 


all taxes* & assessments whatsoever, present 
or future, then imposed or to be imposed by 
any future Act of Parliament. But even 
if the exemption bad been enacted in those 
very terms, it is plain that such an enact- 
ment could not have bound future Parlia- 
ments (Channell, j.). — Associated News- 
papers, Ltd. V. London City Corpn., [1913] 
2 K. B. 281 ; 82 L. J. K. B. 928 ; 108 L. T. 
789; 77 J. P. 273 ; 11 L. G. R. 554; on 
appeal, [1914] 2 K. B. 603, C. A. sub nom. 
London City Corpn. v. Associated News- 
papers, Ltd., [1915] A. C. 674, H. L. 


Part II. — ^The House of Lords. 


4. Add, Annotation : — Refd. Edwards v, A.-G. 
for Canada (1929), 46 T. L. R. 4. 

22. Annotation : — Delete Wycombe Grdns. v. 
Barton-upon-Irwell Grdns. (1926), 43 T. L. R. 
89. 

37. Add, Annotation : — Consd. Campbell v. 
Poliak, [1927] A. C. 732. 

38. Add, Citations A. 0. 732 ; 96 L. J. 

K. B. 1093 ; 137 L. T. 656. 

Add, Annotations : — Consd. Co-operative 
Wholesale Society, Ltd. v, I^.lly (1930), 23 
B. W. C. C. 513. Refd. The Young Sid, 
[1929] r. 190 ; Clark v. Urquhart, Stracey v, 
Urquhart, [1930] A. C. 28; London Welsh 
Estates, Ltd. v. Philip (1931), 144 L. T. 643 ; 
Midland Employers’ Mutual Assurance, Ltd. 
V , Lewis (1930),' 23 13. A¥. C. C, 192 ; Mabit) 
V , Eagle Star & British Dominions Insurance 
Co., [1932J 1 iv. B. 485. 

89. Add, Annotation : — Consd. Campbell v, 
Poliak, [1927] A. C. 732. 

41. Annotation: — For “ to (1) Mentd.” read 
“ to (l)Refd.” 

Add, Annotation : — A.s to (3) Refd. Campbell 
V. Poliak, [1927] A. C. 732. 

54a. Citations of cases referred to by Judge.] — 

In a properly prepared case, where, in the 


course of the judgments printed in the 
appendix, a judge mentions a i*eported case, 
without giving the reference, the reference 
should bo added in the margin. — Practice 
Note, [1932] W. N. 61 ; 173 L. T. Jo. 243 ; 
73 L. Jo. 273, U. L. 

99. Add, Annotation: — As to (1) Refd. Campbell 
1 ?. Poliak, [1927] A. C. 732. 

135a. .] — In an action by an agent for a claim 

for commission from the purchaser on the 
sale of a business, the trial judge found on 
the facts that the agent had earned his 
commission, & his decision was affirmed by 
the appeUate ct. : — Held : the concurrent 
findings of the cts. below ought not to be 
disturbed. — Bow’s Emporium, Ltd. v, Brett 
(A. B.) & Co., Ltd. (1927), 44 T. L. K. 194, 
H. L. 

165a. In Admiralty actions — Collision cases — Both 
vessels to blame.] — Canton (Owners) v . 

Rhesus (Owners), [1928] W. N. 214 ; sub 
nom. The Canton, 31 Lloyd, L. R. 289, H. L. 

Annotation Refd. The Youhb: Sid, I1929J P. 190. 

162. Add, Annotation : — Consd. Campbell v, 
Poliak, [1927] A. C. 732. 

190. Af/A. Annotation: — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1029] 
A, C. 243. 


Part III. — The House of Commons. 

229. After this case add See House of Commons Disqualification (Declaration of Law) Act, 1931 

(c. 13), s. 1. 


PART II. SECT. 2, SUB-SECT. 1. 

16 i. Appeals from Scottish courts — 
P’rom Lords of Session — From iruerlocti- 
tory order,] — Hoesv. IlOSS, [1927J S. O. 
(H L.) 4. -SCOT. 

PART II. SECT. 2, SUB-SECT. 7.— C. 

86 I. Not admitted.) — Portland 
V, Wood's Trustkkb, (1927] 


S. 0. (H. L.) 1.— SCOT. 

PART n. SECT. 2. SUB-SECT. 12.— A. 

168 i. Lords may vary oitm order — 
Order inconsistent unth judgment .) — ^An 
order pronounced by the House of 
Lords disposing of an appeal, which 
had boon submitted to both parties 
prior to Its pronouncement & had not 
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been objected to by them, was eubso- 
Quently discovered to contain an error 
which pn;vonted it from giving oiTect 
to the judgment of the House. In a 
petition presented by applts., the 
House altered the order so as to make 
it confonn to the judgment of the 
Houst). — CoATO V . Union Bank of 
Scotland, [1930] S. C. (H. h.) 63.— 
SOOT. 



Cases 256a— 437. Enolish and Empire DiassT SuppLEMEm-. 


Part V. — The Legislative Work of Parliament. 


256a. Metropolis Gas Act, 1860 (c. 125).] — 

Sect. 66 of above Act enacts that the costs, 
charges, expenses of & incident to the passing 
of this Act, & preliminary thereto, shall be 
paid by the Metropolitan Board of Works** 
out of certain funds : — Held : the persons 
to whom such payment is to be made by the 
board are the promoters of the Act, & not 
the solr. or parliamentary agent retained 
employed by them for hire & reward to do 
the necessary work. — Wyatt v. Metro- 
politan Board of Works (1862), 11 C. B. 
N. S. 744 ; 31 L. J. 0. P. 217 ; 142 E. R. 988. 
Annotations : — Apld. Re Skegmess & St. Leonard’s Tram. Co.» 
Ex p. Uanly (1888), 41 Ch. D. 215. Eefd. He Kent Tram. 
Co. (1879), 12 Ch. D. 312. 

SeCy alsOy Companies, Vol. X., p. 1113, No. 
7830. 


261. Add. Citations : — auh nom. Be Peterson, 
[1909] 2 Ch. 398 ; 79 L. J. Oh. 63 ; 101 L. T. 
480 ; 73 J. P. 461. 

263a. Metropolis Gas Act, 1860 (c. 125).]- 
Wyatt v. Metropolitan Board op Works, 
No. 256a, ante. 

286. This is the same case as No. 287, post. The 
order made was subsequently reconsidered 
& reversed, see [1876] W. N. 80. 

288a. Failure to invest — Liability of Paymaster- 
General.] — Re WiLDBORE (1903), Y. S. C. P. 

291a. Leave for claimant to attend to examine 

other claims.] — lie I^eckiiam & East Dul- 
wich Tramways Co., [1911] W. N. 15. 


Part VII. — Privileges of Parliament. 

365, Add. Annotation: — Refd. Be Transferred 437. Add. Annoiution : — Refd. Re Transferred 
CiviJ Servants (Ireland) Compensation, [1929] Civil Servants (Ireland) Compensation, [1929] 

A. C. 243. A. C. 243. 


PART vm. 

m (p. 295) i. Canadian senate — 

EligibitUy of vwn-cn.] — The words 


“ qualified persons ** in British Nort.h 
America Act, 1 867,8. 24, include women, 
&, therefore, women are eligible for 


memborHhip of the Senate of Canada, — 
Edwards v. A.-CJ. for Canada (1920), 
46 T. L. R. 4.~CAN. 
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Vd. XZZVI. Cases 83— 35a. 


PARTITION. 


Part III. — Partition by Agreement. 

83. After this case add : — 35a. .] — Anon. (1820), 4 Bro. C. C. 

Application of Law pf Property Act, (Belt’s edn.), 284 n. ; 29 E. R. 894, L. C. 

1926 (C. 20), S. 28 (8).] See Trusts & TbUS- Annotation .* — Consd. Bradahaw v. Fano (IS-OG), 4 W. R. 422. 
TEES, No. 3639a, post 


PART I. 

h (p. 300) i. .]~It is 

esBontial for the maintainability of a 
suit for partition that pltf. «^hcmld bo 
in actual or conHtructivo poascjHHion nt 
the properties. — S ahjan BfBi v. Ash- 
anuila Bepari (192C), 1. L. R. 54 
Calc. 524.- IND. 

h (p. 300) ii. .]— Pltf. & 

deft, were entitled, after their mother’s 
life estat.o in certain land, to the re- 
mainder as tenants in common. The 
mother refused to consent to a parti- 
tion : — Held : pltf. was not entitled 
as aprainst deft, to an order for pfirtition 
of the lands. Only those entitled to 
possession of their shares in land are 
entitled to partition. — Bunting v 
Servos. 11931] 4 D. L. R. 1C7 ; O. It. 
409.— CAN. 

11 (p. 300) i. In case of 


— Sect. 4 of Partition Act, 
R. S. O., 1927, Is Intended to operate 
so as to convoy the estate & interest 
of an absentee in lands Bouirht to bo 
partitioned ; &, if ho is dead leaving a 
widow, she should bo regarded as one 
entitled to claim under or through him. 
The lands being sold under the par- 
tition order, her claim for dower would 
be upon the money which would stand 
in the place of the lands. — lie Stroud 
& MANDrax, [19.30] 2 D. L. R. 135 ; 
65 O. L. R. 4.~CAN. 

c (p. 301) i. .1— 

Huestis r. Huestis (1928) 51 N. B. R. 
1.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (a) i. 

329 xxvii. .] — ^In a partition 

suit, if, for the purpose of giving relief 


to pltf., a question has to bo decided os 
between the diJIcrent parties, whether 
they are arrayed as pltfs. or defts.. the 
decision is binding on all the parties, 
so as to be res judicata as between any 
00 -defts., although there was no con- 
fliot of interest in the salt as between 
those defts. — Ejaz Aumad v. Saqhir 
Bang (1929), I. L. R. 51 All. 850.— 
IND. 

PART III. SECT. 4, SUB-SECT. 2. 

part performance.]- 

Stevens r. Stevens, [1930] 3 D. L. R. 
762.— CAN. 

PART III. SECT. 9. 

sa. Agreement to pay am<runt in 
emuilisaiUm — Kvidenoc. ] — Pherrtll v. 
Pherill (1867), 13 Or. 476. — CAN. 
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Cbsm 8— 846«. 


English and EmpirS! Digest Supplement, 


PARTNERSHIP. 

Part I. — Partnership Generally. 

8. Add. Annotation: — Refd. Dominion Iron & Steel Co. v. Invemaim, [1927] W. N. 277. 


Part II. — ^Tests 

48. Add, Annotation : — Refd. Arseculeratne v. 
Perera, [1928] A. C. 173. 

44. Add, Annotation : — Refd. Arseculeratne v, 
Perera, [1928] A. C. 173. 

77. Add, Annotation : — Refd. English Insce. Co. 
V, National Benefit Assce. Co. (Official 
Receiver), [1929] A. 0. 114. 

89. Add, Amwiation : — Consd. Stanley & Co. v, 
Solomon, Ltd., [1932] 2 K. B. 287. 


of Partnership. 

91. Add, Annotation : — As to (1) Refd. Marconi’s 
Wireless Telegraph Co. v, Newman, [1930] 
2 K. B. 292. 

107. Add, Annotation : — As to (2) Refd. Watson v, 
Haggitt (1927), 44 T. L. R. 90. 

171. Add, Annotation : — Refd. Re Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 


Part III. — Creation and 

210. Add, Annotation : — Refd. Foster v, Driscoll, 
landsay v, Attfield, Lindsay v, Driscoll, [1929] 
1 K. B. 470. 

213. Add, Annotation : — Refd. Humphery v, Wil- 
son (1929), 141 L. T. 409. 


Duration of Partnership. 

226. Add. Annotation : — A a to (2) Refd. Bentall. 
Horsley & Baldi’y v, Vicary (1930), 47 
T. L. R. 99. 


Part IV. — Relations between 

845a. .] — A. & B. partners as wooUen drapers, 

A. receives money in the shop, & gives his 
note for it. Though no proof that this 
money was brought into st^ck, or used in 
trade ; yet this note being given in- the shop 
by one of the partner's, it shall bind both ; 
& though this note at law binds only the exor. 


Partners and Third Parties. 

of the surviving partner, yet in equity the 
creditor may follow the estate of the other. — 
Lane v. Williams (1692), 2 Vern, 277, 292 ; 
23 E. R. 779, 789. 

AnnMaiions ;-~4/Onsd. Dovayiies i’. Noble (1816). 1 Mor, 6.39, 
Refd. Hank of Australania v B/'eUlat (1847). 6 Moo. 
P. C. C. 152. 


PART I. SECT. 2. 

d i. S. P. Brojo Lal Saua Banikya 
V, Budh Nath Pyarilal (1927), 
I. L. R. 65 Calc. 5.61.— IND. 

PART II. SECT. 1. 

BX. Sfal atory partnership andfir Reyis- 
trotion of l^artnerships Act, R. S, N. S., 
1923 — Whal ammints (o.l — HoBRKrKER 
V. James, 11930] 2 I). L. R. 415; 1 
M. P. R. 177.— CAN. 

PART II. SECT. 3, SUB-SECT. 2. 

43 lii. Co-owners of coal leases .] — 

Davies v. Schittlli, (1928] 4 D. L. R. 
132 ; [1928J 3 W. W. R. 3 58.— CAN. 

PART II. SECT. 3, SUB-SECT. 3. 

sy. Contract for dismantlina vessel. ] — 
The relationfihlp between tlxo parties 
herein erexated by a contract for the 
dismantling by thorn of the hulk of a 
viJHsel : — liehi : not to constitute a 
partnersliip. — G ilchrist Manufac- 
TURTNo Co.. Ltd. v. International 
Junk Oo., Ltd.. [1031] 1 W. W. R. 
101 ; 1 D. L. R. 595 ; 43 B. O. R. 
258.— CAN. 

PART II. SECT. 5, SUB-SECT. 1. 

78 i. Tivitder d!’ huildina crumcr .] — 
A building contractor & the owner of 
a lot agreed that the former should 
build a house on the lot for a certain 


sum in cash plus what the oontnu'tor 
could obtain on a nitgc. by the owner ; 
& the agreement further i>rovi(led tliat 
the house when completed should be 
sold by the owner & the profit thenjon, 
i.r. the surplus over said contract 
price, should be divided equally 
between them. Pltfs., lumber mer- 
chants, sued for the balance due on 
lumber supplied to the oontract.or 
& used in building the house : — TIcUl : 
the relationship between the owner & 
contractor was not that of partners, 
or such as to entitle pltfs. to say that 
the contractor was the agent of the 
owner to pledge his credit for the 
mat/erials used in the house. — ^.S hixckeiU' 
V Lockhart & Kyle, [1932] 2 

W. W. R. 330 ; 3 D. L. R. 466.— CAN. 

PART II. SECT. 5, SUB-SECT. 2. 

91 xxi. .1 — Lotbinierb Lbr. Co* 

V. Fortin. [1927] 4 D. L. R. 167.— CAN* 

PART II. SECT. 6, SUB-SECT. 4. 

110 iv. .) — Raohonandan Nantj 

Koitiarb V. Hobnasjeb Bezonjbb 
Bamjbb (1926). I. L. II. 51 Bom. 342.— 
IND. 

PART II. SECT. 6, SUB-SECT. 1. 

162 xvR. .1 — Ideal Coal Oo. 

V . Qeddbs (Sosk.), [1929] 2 D. L. R. 
588.— CAN. 


PART III.HSECT. 3, SUB-SECT. 2.— B. 

237 iii, S. P. Archibald v. MoNkr- 
HANIB (1899), 29 S. C. R. 664.— CAN. 

PART IV. SECT. 1. SUB-SECT. 1.— D. 

sa. DisclaiTner — Wheiher alternative 
plea permissible, j — C iiihati'OO Lal Mis- 
SF-R V . Naraindab Baijnath Prasad 
(1928), I. L. R. 56 Calc. 704.— IND. 

PART IV. SECT. 1, SUB-SECT. 2.— F. 

0 1. .1— Dofts., A. & B., 

wert5 registered as piu'tners carrying 
on the business of money-lending. A., 
the active partner, had from time to 
time borrowed money from M., giving 
as security promissory notes in the 
name of the partnership. M. sued A. 
& B. jointly on the promissory notes. 
A. did not appear. B. appeared & 
defended the action. The partnership 
between A. & B, did not contain any 
expi*©88 authority to borrow money. 
A verdict was found for pltf. ; — Held : 
as tiio partnership agreement did not 
give express authority to borrow money, 
& as the business of money-lending did 
not necessarily Involve the borrowing 
of money eo as to give on Implied 
authority, the verdict should be set 
aside & a non-suit entered. — M andbl- 
HERO t>. Adams (1931), 31 S. B. N. S. W. 
60 ; 48 N, S. W. W. 1n.^23.— AUS. 
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520. Add* Annotation: — Refd. Smith v. Wood 
(1928), 139 L. T. 260. 

556a. Contract for work & labour.] — PItf. 

was directed by the captain of a vessel to 
repair it, & also to repair the fitting-up of the 
cabins for passengers ; afterwards there was 
an agreement come to between the parties 
to the effect that deft. & the captain should 
become partners in the ultimate profits ; 
deft, did not hold himself out that he would 
be liable for these repairs : — Held : deft, was 
not liable for the repairs to the vessel or to 
the cabin fittings. — Eulis v, Steele (1855), 
25 L. T. O. S. 183. 

609. Add, Annotation : — Held. Ite Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 54. 

631a. .] — Campbell v, Baillie (1823), Coop. 

Pr. Cas. 603 ; 47 E. R. 622. 

653. Add. Annotation : — Consd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

656a. .] — C., M., & N. carried on 

business under the name of .T. K. & Sons ; 
& being indebted to A., C. retired from the 
partnership, & M. & N. agreed to liquidate 
all the concerns of the partnership. M. 
afterwards retired, &: advertisements of the 
dissolutions of both pai-tnerships were at the 
same time inserted in the Gazette. N. then 
took in a new partner, & the business was 
carried on in the original name of J. K. & 
Sons. A.'s account was transferred to the 
new firm, & he received accounts & pay- 
ments from thorn ; but it did not appear 
that he ever saw the Gazette, or tliat either 
he or the new i^artner ev(ir agreed to the sub- 


stitution of the responsibility of the new firm 
for that of the old : — Held : the three origin^ 
artners were not released from their responsi- 
ility, but were liable at the suit of A. — 
Kirwan V. Kirwan (1834), 2 Cr. & M. 617 ; 
4 Tyr. 491 ; 3 L. J. Ex. 187 ; 149 E. R. 907. 

Annotaiions : — Consd. Ite Waldon, Ex p. Bradbtiry (1839), 
4 Deac. 202 ; Mills v, Boyd (1842), 6 Jur. 943 ; Harris v. 
Farwell (1851), 15 Boav. 31, Reid. Thompson v. Percival 
(1834), 3 L. j. K. B. 98 ; Oakeley v. PashoUer (1886), 
4 Cl. & Fin. 207 ; Hart v. Alexander (1837), 2 M. & W. 
484 ; Longmoro v. Calvert (1869), 32 L. T, O. S. 810. 

662. Add. Annotations : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 807 ; Near East 
Relief v. King, Cha^ur & Co., [1930] 2 K. B. 
40. 

718a. Action by partnership — In respect of goods 
supplied to partner before creation of 
partnership.] — Defts. contracted in writing 
with fii'st pltf. to supply him with all the 
brass ashes produced at their mill at a certain 
fixed price, the ashes being agreed to be equal 
to a certain sample. Some ashes were 
delivered, & ilien pltf. took co-pltfs. into 
pai'tnership, & ashes were delivered by 
defts. to the firm without any new or special 
contract. Neither the ashes supplied before 
the formation of the X)artnership nor those 
supplied afterwards were equal to sample, 
& pltfs. commenced an action to recover 
damages in respect of the breach of agree- 
ment : — Held : pltfs. could not recover in 
respect of the deliveries of ashes which took 
place prior to the formation of the partnership, 
but they could do so in respect of those which 
took place afterwards. — B ounty v. Heaton 
(1865), 13 L. T. 238. 


PART IV. SECT. 1, SUB-SECT. 2.— G. 

401 1. CoiUracl for tenancy — For 

partnership purposes — Possession not 
tnkni.] — IJ. oiitered into a partnershii) 
with N. Desiring an office, N. signed 
on helinlf of the partnership & in 
the partnership name a lease of pro- 
perty owned hy pltf. N. told nothing 
of tills to H. The firm never took 
poBHossion of pltf.’s preiniseH : — Held : 
there having been no ocenpa<i(>n (jf the 
promises by the firm. & N. having had 
no authority to bind his partner, II. 
He. the firm were not liable for tlio r(‘nt. 
— Skcuiutiks Developmknt (.!<>., Ltd. 
r. Noble & Hodgins, 11931] i D. L. B. 
JGl ; O. B. 749.-— CAN. 

PART IV. SECT. 2, SUB-SECT. 3.— 
B. (b). 

681 ii. JAuibilUy of retired 

partner.] — W’^hen after a dissolution of 
partnership the business is eoutliiucd 
in the same firm name, a partner who 
has retired at the dissolution is liable 
upon a contract made by the now firm 
with a person who has previously 
dealt with the old finn, unless that 
p(?rsou has received notice of the dis- 
solution, even though public notice 
by advortisemont has been given. — 
JWAIJVDUIT B. PiLLANI 1’. BANSILAL 
Motij*al (1929), L. R. 56 Ind. App. 
174.— IND. 

PART IV. SECT. 2, SUB-SECT. 3.— 
B. (0). 

582 xi. .] — Creditors of a part- 

nership who had received notice that 
it had been dissolved & that the busi- 
ness was being continued by one of the 
fllflsolved firm & a new partner : — 
Held : by their course of dealing with 
the now firm to have adopted it as 
their debtors with respect to debts 
incurred both before & after the 
dissolution & thereby to have dis- 
charged the retiring partners from 
llabifity. Other creditors who were 
found neither to have received notice 
of the change nor to have so acted after 


it were Jield entitled to recover against 
the f(>rmc<r parinors. — B cjbns & Co., 
Ltd, v. Makotjs & Dimor, Palmeu & 
Co. V. Dimou, Marccs & Dimok, [1931] 
1 W. W. R. 169; 2 D. L. R. 1004; 
43 B. O. B. 517.— CAN. 

582 xii. .] — The agreement re- 

quired by sect. 18 (3) of the Partner- 
ship Act in order to ndease a retiring 
pa.rtnor must btj an agreement bedwoeu 
the creditor & each of the two partners ; 
an agretunent between any two of them 
would not bo enough. — McWhikter 
V. OrebeR, [19311 1 1). L. R. 642 ; 
66 O. L. B. 372 : nffy., [J930] 3 D. L. B. 
801 ; 65 O. L. B. 389 ; 11 C. B. B. 457. 
—CAN. 

PART IV. SECT. 2, SUB-SECT. 8.— 

0. (a). 

593 li. .] — Where a partner dies 

before the institution of a suit against 
the partnershln, & a decree is obtained 
against the firm alone in the finn 
name, the private estate of the deceased 
partner Is not liable to be proceeded 
against In execution of such decree. — 
Mahomed Yusuf v. Badrha Sahib 
(1929), I. L. R. 52 Mad. 885.— IND. 

PART IV. SECT. 3, SUB-SECT. 1. 

si. Insurances effected hy firm — Firm 
turned into limited company.] — Held : 
there was such a change of Intorost as 
to invalidate the Insurances, In the 
absence of notification of the change 
to, & assent by, the insurance co. — 
Pkuohen Co. V . City Mutual Fire 
Insurance Co. (1891), 18 A. R. 446. — 
CAN. 

PART IV. SECT. 6. SUB-SECT. 1.— B 

737 ii. .1 — Held : a partner with 

whom a contract has been personally 
made is entitled to sue upon that con- 
tract in his ovni name, without joining 
the co-partaem as pltfs., although the 
benefit of the contract will result to the 
partnerships firm. — Kapurji Magni- 
ram V . Panaji Debiohand (1928), 
I. L. R. 63 Bom. 110.— IND. 
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PART IV. SECT. 8, SUB-SECT. 1.— C. 

sm. Medical partnership.] — A part- 
nership consisting of members of the 
College of Physicians & Surgeons of 
the ITovinco of Alberta Is entitled to 
sue in the Ann name for professional 
services rendei’cd by one of the 
mi^mbers of the firm at deft.*B request. 
— Oalcjary Ahhociate Clinic v. John- 
ston, [1931] 2 W. W. R. 717 : 4 

D.L.B.247 ; 25 Alia. L. B. 470.— CAN. 

PART IV. SECT. 6. SUBJECT. 2.— A. 

d i. .] — Defts. as named in the 

wit of BUimnons herein wei*e “ L. P. & 
J. G., carr^ung on busincfla as the W. 
L. Co. & the said W. L. Co,** O. moved 
to have his name struck out of the 
stylo of cause or, alternatively, that 
pltf. be compelled to elect to proceed 
against defts. L. P. & J. G. or against 
deft. W. L. (^o. ; the groimd of the 
motion being that it was improper to 
sue defts. thus in thoir own names 6: 
also in their alleged partnership name : 
— Held : the action was properly 
constituted & the motion was, there- 
fore, dismissed.-- -Dominion Bank of 
Canada v. Palitti, [1931] 3 W. W. R. 
377.— CAN. 


PART IV. SECT. 6, SUB-SECT. 2.— D. 

799 ii. Action in firm name — Whether 
representatives of deceased partner 
necessary parties.] — In a suit against 
a firm in the firm name, the firm 
having been dissolved to pltf. *8 know- 
ledg^efore the institution of the suit 
by reason of the death of a partner, 
the suit as so framed does not include 
the legal representatives of the deceased 
partner, &: it is necessary to add them 
as parties in order to obtain judgment 
against the private estate of the 
deceased partner, as opposed to mere 
judgment against the partnership 
assets. — Mathurdas Canji Matani 
V . Ebhrahim Fazalbhoy (1927), 
I. L. R. 51 Bom. 986.— IND. 



Cases 814—966. 


English anb Empirb Digest Supplement. 


814. Add* Annotation: — As to (1) cfe (2) Expld. 
Hobbs V. Australian Press Assocn. (1932), 
48 T. L. R. 586. 

816. Add* Annotation : — Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 586. 

817. Add* Annotation : — Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

821. Add* Annotation : — ^Refd. Lazard Bros. & Co. 
V* Banque Industrielle de Moscou, Lazard 
Bros. & Co. V* Midland Bank, Ltd. (1931), 101 
L. J. K. B. 65. 

822. Add* Annotation : — Refd. Hobbs v. Australian 
Press Assocn. (1932), 48 T. L. R. 586. 

824. Add* Annotation : — Consd. Hobbs v* Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

826. Add* Annotation : — Consd. Hobbs v* Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

830a. .] — Pltf. brought an action for 

libel in respect of a statement published in the 
Melbourne Argm, a newspaper published in 
Melbourne & in London. Hefts, were the 
Australian Press Assocn., who carried on 
business in London, & the firm of W. Ac M., 
proprietors of the Argus, who, as stated in 
the paper itself, were a Melbourne firm, but 
who liad a branch office in London & carried 
on business there. W. &; M., who were 
British subjects, were sued in the firm 


name. Pltf., in ignorance that *W. & M. 
had a London branch, applied under R. S. C., 
Ord. 11, for leave to serve the writ on the 
firm of W. & M. out of the jurisdiction, 
which Humphreys, J., granted, & the writ 
was served in Melbourne. W. & M. applied 
to Charles, J., to discharge the order, on the 
grounds that they had a place of business in 
this country, &, further, that the right 
allowed by R. S. C., Ord. 48a, r. 1, of suing two 
or more partners in the firm’s name, did not 
apply to cases of service of a writ outside the 
jurisdiction tmder R. S. C., Ord. 11. 
Charles, J., made the order as prayed ; — 
Held : there being an inter-relation between 
the various Order's of the Supreme Ct., & 
so between R. S. 0., Ord. 11 & Ord. 48a, 
the right conferred by the former Order 
was not inapplicable to the case of a pltf. 
availing liimself of the latter one. The order 
made by Humphreys, J., was therefore right, 
& the service effected under it was good 
service. — Hobbs r. Australian Press Assocn. 
(1932), 101 L. J. K. B. 713 ; 147 L. T. 225 ; 
48 T. L. R. 586 ; 76 Sol. Jo. 494, 0. A. 

858. Add. Annotations : — Refd. Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. C. 0, 
780 ; Jenkins v. Jenkins, [1928] 2 K. B. 601. 

859. Add* Annotation : — Refd. Pirie v* Richardson, 
[1927] 1 K. B. 448. 


Part V. — Relations of 

926. Add. Annotation : — Consd. Hole v* Garnsey, 
[1930] A. C. 472. 

945a. Of Interest in partnership effects & 

profits.] — Wartnahy v. Shuttlewortii & 
Taylor (1837), 1 Jur. 469, L. 0. 

952a. .] — A deed of partneiship provided 

that each original partner could, by will or 
codicil, nominate a qualified person as a 
new general partner ; that the admission to 
the partnership was to be subject to the con- 
sent, not to be unreasonably withheld, of 
the general partners ; Ac that a general 
pai4/ner or the qualified nominee, if of opinion 
that the consent to admission had been 
unreasonably withheld, could require the 


Partners inter se. 

matter to be referred to arbn. An original 
partner nominated by wUl F., a qualified 
person, as a new genciral partner. After tlie 
death of tlie nominator the general partners 
refused to admit F. into the partnership. 
F. made an application under Arbn. Act, 
1889 (c. 49), s. 5, asking that some fit & proper 
person might be appointed to act as 
arbitrator : — Held : only a party to the 
submission could make an application under 
sect. 5, F. was not such a party . — He 
Frankijn Afc Swathung’s Arbitration, 
[1929] 1 Ch. 238 ; 98 L. J. Ch. 101 ; 140 
L. T. 403. 

955. Add* Annotation : — Dlstd. Re Franklin V. 
Swathling’s Arbitration, [1929] 1 Ch. 238. 


PART V. SECT. 2, SUB-SECT. 2.— A 

r i. .1 — Cole v. Reed (1914), 

29 W. L. R. 786.— can. 

r ii. Construction of agreement.] 

— Uavis V. Lo\\tiy (1912), 20 W. L. H. 
839 ; 3 D. L. K. 157.— CAN, 

b j. Partner confidentiul agent 

of other ymr/rters.)— Grobch v. Lover- 
IDOE, Smith u. Lovertdoe. [1930] 1 
D. L. K. 309 ; 64 O. L. R. 465 ; affd., 
[1931] S. C. Ji. 142 ; 2 1). L. R. 502.— 
CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

917 ii. .1 — Where a partner 

during the partnership, which was 
about to expire, received an Offer for 
himself to negotiate for the renewal 
of a lease enjoyed by the partnership ; 
— Held : he was under no obligation 
to accept the offer for the benefit of 
the partnership. — Wetjiel v. Katn 
(1926), 27 S. ]{. N, S. W. 140; 44 
N. S. W. W. N. 17 — AUS. 


e i. Delioeri/ to Pool — One 

partner only member of Pool.] — Pltf, 
& one B. were equal partners in a fishing 
business. B. was a member of the 

Fish Pool/' \mder Manitoba Co- 
operative Associations Act, 1925, & 
had entered into the ** Uniform Pool 
Contract with it. Pltf. delivered 
fish to ilio Pool, & a receipt therefor 
was issued to him & B. ; — Held : the 
fish in question was partnership pro- 
perty, which was delivered to the 
pool as such, i.e. as the property of 
pltf. & B., & its delivery must be nold 
to have been governed by the Pool 
rules as stated in said pool contract. 
— KiusT-JAN’aoN V. Mamtoba Co- 
operative Fisheries, Ltd., [1931] 3 
W. W. R. 743.— CAN. 

PART V. SECT. 7, SUB-SECT. 2.— A. 

sc. Membership in livestock eacchange,] 
— Re Henderson & Rudd Estate, 
[1931] 3 W. W. R. 142.— CAN. 


PART V. SECT. 7, SUB-SECT. 1. 

0 i. Does not belong to individui 

partners.]— S awyer-Masbey v. Scule 
(1914), 29 W. L. R. 454.— CAN. 


PART V. SECT. 8. SUB-SECT. 8.— 

0 . (o). 

sd. Whether hound hy settlement of 
accounts — After date of assignment .] — 

28 


The assignee of the Interest of a partner 
is not bound by a setUouient of accounts 
of the partnership, made behind his 
back after the dale of the assignment. 
— Veerapi»a Chkity V. MunnAH 
Chetty (1929), I. L. R. 52 Mad. 509.— 
IND. 


PART V. SECT. 9, SUB-SECT. 1. 

1091 i. Right of contribution .] — 
Walker i>. Cornell, Cass. Dig. 
(2nd odn.) 595.— CAN. 

sc. Advances due to defendant 
partner's default in contributing capital.] 
— A. agreed with B. & C. to join them 
in contributing In equal shares the 
money required for a venture which 
B. & C. had agreed with D. to carry on 
& In which J). was to get one-thlm of 
the profits Sc stand one-third of the 
losses. In entering Into the first- 
mentioned agreement neither the 
possibility of losses nor the amount of 
capital required was discussed. As 
money was required from time to time 
to carry on the business, A. failed to 
pay his share Sc B. advanced amounts 
In excess of B.’s ono-third share. The 
venture resulted in a loss. D., on the 



VoL XXXVI— Partaership. Cases 1127— 1614. 


1127. Add* Annotation: — Consd. Naval Colliery 
Co. V. I. K. Comrs. (1928), 138 L. T. 693. 

1102a. Interest on overdrawings.] — Suleman v, 
Abdul Latif, No. 1199a, post. 

1199a. From date of final decree.] — The decree in 
a suit for dissolution of partnership & 
accounts should provide for payment of 
interest upon the amount due only from the 
date of the final decree by which the amount 
(if any) is found due, not from the date of the 
plaint. 

A partner is not charged with interest in 
respect of overdrawings in the absence of 
special circumstances. — Suijeman v. Abdul 
Latif (1930), 67 L. R. Ind. App. 246, P. C. 

1219. Add. Annotation : — ^Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

1242. Add. Annotation : — Consd. Manley v. Sar- 
tori, [1927] 1 Ch. 157. 

1370. Add* Annotation : — Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll (1928), 
98 L. J. K. B. 282. 


1397. Add. Anyiotation : — As ^ (1) Refd. Green v. 
Weatherill, [1929] 2 Ch. 213. 


1407a. Balance found to be due.] — Dunn v. Camp- 
bell (1879), 27 Ch. D. 254 a. 


Ajinotalions : — Apld. Hampden v. WalHs (1881), 27 Ch. D. 
251 ; Wanklyu v. W’llson (1887), 35 Ch. D. 180. 


1459a. Foreign firm — Branch office In England.] — 

Partnership Act, 1890 (c. 39), s. 23, applies 


to a foreign firm having a branch house of 
business in England. — Brown, Janson & Co. 
V. Hutchinson & Co., [1895] 1 Q. B. 737 ; 64 
L. J. Q. B. 359; 73 L. T. 437 ; 43 W. R. 533 ; 
11 T. L. R. 291 ; 14 R. 354, C. A. ; subse- 
quent proceedings^ [1895] 2 Q. B. 126. 

1480a. .] — (1) Where it is not the object of 

a suit to obtain the dissolution of a partner- 
ship, but, on the contrary, to continue the 
partnership, it is not according to the practice 
of the ct. in the course of tliat suit to grant 
a receiver & manager. (2) Cases, however, 
may arise in which the conduct of deft, being 
such as to endanger the existence of the 
partnership concern, the ct. will appoint an 
interim receiver & manager. — Hall v. Hall 
(1860), 3 Mac. & G. 79 ; 20 L. J. Ch. 585; 
17 L. T. O. S. 11 ; 15 Jur. 303 ; 42 E. R. 191, 
L. C. 

Annotation :~-As to (1) Refd. Medwln v. Ditcham (1882), 47 
L. T. 250. 

1496a. — Hall v. Hall, No. 1480a, 

ante. 

1604. Add. Annotation : — Consd. Farey v. Cooper, 
[1927] 2 K. B. 384. 

1610. Add. Citation : — sub nom. Carl Bros., Ltd. 
V. Webster, 62 W. R. 413. 

1614. Add. Citations :-~96 L. J. Oh. 361 ; 137 

L. T. 409. 

Add. Annotation : — Refd. Re Thomson 

Thomson v. Allen, [1930] 1 Ch. 203. 


termination of the husincss, did not, 
& admittedly '^^’us nnablo to, puy any 
part of the loss. A.’s exors. sued 11. 
with respect to another claim, & B. 
counterclaimed for payment or a sot- 
oll of said excess amounts expended by 
him : — Ilfld : A.*b liability to B. arose 
from time to time as B. made the 
advances & was not dependent either 
on the ultimate condition of the 
business or on D.’s fuifillin«: or failing 
to fulfil his aCTcement to pay part of 
the loss. — McGougan v. MacDonald 
He Macaw (Man.), [1929] 3 W. W. 11. 
337.— CAN. 

8X. Effect of ohfaining Oeclaraiion- of 
indcTKinity. Stewart & Co. 
V. HUMIUIREY, [1930] 4 D. L. R. 330.— 

CAN. 

PART V. SECT. 10, SUB-SECT. 1. 

sz. Division of assets.] — On the dis- 
solution of a ilrm of three members 
<;arryiiig on a hotel & restaxirant busi- 
ness they executed a quit claim deed 
under which two of them transferred 
to the third J. D. all their interest in 
the goods & chattels pertaining to the 
restaimint business, subject to the 

B avment by him of the outstanding 
abilities incurred with respect to said 

S art of the partnership business, & 
e covenanted to assume Sc pay said 
liabilities : — Held : a proper construc- 
tion of the deed did not show that it 
was intended that the two transferring 
partners should have a lien on the 
chattels as security for the payment 
by J. D. of the outstanding liabilities. — 
Re Dimor, [1932] 1 W. W. R. 63.— CAN. 

PART V. SECT. 11. SUB-SECT. 1.— 
B. (a).. 

if. Profits on sale of portion of 
individva I share.] — Mitchell v. Gorm- 
LEY (188 5), 9 O. R. 139 ; ajfd. (1886), 
14 A. R. 65.— CAN. 


PART V. SECT. 12. SUB-SECT. 3.— C. 

1213 I. Production of partnership 
documents— Grounds for refusal — Denial 
of partnership.] — Habnam Singh r. 
Kapoor Singh (1927), 39 B. O. IL 
485.— CAN. 

PART V. SECT. 13. SUB-SECT. 5. 

C. (b). 

e i. .]--Tlie rule of English law 

that a nitgce. ' or an assignee of a 
partner cannot sue the other partners 
for accounts I’epresents the law in India 
whi'.re there is no statutory provision 
to that effect. — Mistry Goa Petha r. 
N. H. Moos (1931), J. L. R. 10 Pat. 
792.— IND. 

PART V. SECT. 18, SUB-SECT. 5.— 
H. (b). 

1366 ii. .] — Momi»le v. Mom^LK 

(1927), 48 N. L. R. 374.— S. AF. 

PART V. SECT. 13, SUB-SECT. 6.— 
H. (d). 

1378 i. Denial of partnership — Onus 
of proof,] — Wong v. Hou, [1928J 1 
W. W. R. 480 ; 39 B. C. R. 425.— CAN. 

PART V. SECT. 18, SUB-SECT. 8. — 
C. (a). 

sg. Where existence of partnership 
disputed.] — There Is no nile of practice 
that, where in a suit for dissolution of 
a partnership the existence of the 
alleged partnership Is denied, the ct. 
will not appoint an Interim receiver 
unless the assets are In danger. — 
Tate v. Barry (1928), 28 S. R. N. S. W. 
380 ; 45 N. S. W. W. N. 83.— AUS. 

PART V. SECT. 18, SUB-SECT. 9.— 

B. (e) ii. 

p i. .1 — A dispute having arisen 


between pltf. & deft, as to w^hetber a 
partnership existed betw^een them, 
pltf. brought an action i-o have tho 
nialtei determined. Subsequently the 
parties agreed to refer the matter to 
arbn., 8c the arbitrator found that a 
partnership had existed between them, 
Imt that it had been dissolved. By Ids 
award the arbitmtor directed that tho 
goodwill, stock in trade, & all other 
UHsets of tho business should belong to 
the j)ltf. absolutely, & that deft, was 
entitled to a certain sum of money for 
his sliare of the goodmll, stock In 
trade, & other assets of the business. 
The iTade that had been canied on 
during the partnership was that of 
wholesale dealers supplying tho retail 
trade with sweets, coiiteet ioner>', etc. 
D(dt. used to travel through tho 
country soliciting ordcjrs from retail 
dealers for these goods. After tho 
arbitrator had made his award deft, 
continued to travel through tho 
(jountiy soliciting orders from retailers 
who had been customers of the firm 
before it was dissolved. Pltf. applied 
for an interlooutorj" injunction to 
restrain deft, from so doing : — Held : 
pltf. w'as ent’tled to an interlocutory 
injunction to restrain deft, from apply- 
ing personally or by a traveller to any 
person who was at the date of tho 
dissolution of the partnership a 
customer of tho linn asking such 
customer to continue after tho dissolu- 
tion to deal with him, deft., or not to 
deal with plli. ; but tho restraint on 
deft, from applying as aforesaid by a 
travcll(»r was to be In fome only so long 
us cleft, should carry on the luisliiess, 
either under his own name or any name 
iutroducing it, of a wholesale dealer in 
goods of tiic general class of those for 
which pltf. was at tho date of tho 
dissolution of tho said partnership an 
agent.— Gabgan v. Ruttle, [1931 J 
I. 11. 152.— in. 
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Part VI.— 

1654a. Death of partner sending notice before 
notice received — Date of dissolution of partner- 
ship.] — Where a partner sends by post a 
notice to the other partner to detei*mme the. 
partnership as from the date of the notice, & 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In such a case the 
surviving partner has the rights which by the 
terms of the partnership he is to have on the 
death of a partner durmg the partnership. — 
McLeod v. Dowling (1927), 43 T. L. R. 655. 

1670a. Partner sending notice of intention to dis- 
solve partnership — Death before notice re- 
ceived by other partner.] — ^McIjEod v. Dowl- 
ing, No. 1654a, ante. 

Sub-sect. 1. — Courts having Jurisdiction. 

(Vol. XXXVL, p. 503.) 

County court — ^Action for declaration & 
account — Denial of partnership.] — See County 
Courts, No. 244a. 

1835. Add. Citations .*—96 L. J. Ch. 65 ; 136 

L. T. 238. 

1841a. For share of “ net profits — Dissolu- 

tion by death.] — Applt. & H. entered into 
partnership, the arts, providing that each 
partner was entitled to a salary & half the 
“ net profits ” during the term of the partner- 
ship, & that if either partner died the sur- 
viving partner was for live years to pay to 
the exors. a third of the “ net annual profits.” 
H. died, the partnership was thereby dis- 


Dissolution. 

solved : — Held : the expression net profits ” 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts., 
& applt., in calculating the share of the net 
profits payable to the exors., was not entitled 
to deduct any salary for himself. — Watson 
r. Haggitt, [1928] A. C. 127 ; 07 L. J. P. C. 
33; 138 L. T. 306; 44 T. L. R. 90; 71 Sol. 
Jo. 063, P. C. 

1845. Add. Annotation : — Consd. Manley v, Sartori, 
[1927] 1 Ch. 157. 

1899a. .] — The rule that in the 

bkpey. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may 
be inapplicable when the share of the 
deceased partner has been ascertained before 
the adjudication in bkpey., & no joint 
liability can be shown to exist. On the 
death of a partner in a London firm a sum 
was found due to his estate from the sur- 
viving partners in respect of his share in the 
business, & certain claims & accounts 
between the deceased partner & another 
firm in Dundee, of which during his life he 
was also a partner, & which firm was after 
the death of the deceased partner a creditor 
of the liondon firm, wei'e also compromised 
& settled by his exors. before the bkpey. of 
the London firm ; — Held : the proof of a 
debt put in by the deceased partner’s exors. 
in the bkpey. of the London firm ought to be 
admitted. — Re Douglas, Ex p. Douglas’ 
(James) Executors, [1030] 1 Ch. 342 ; 142 
L. T. 379 ; [1029] B. & 0. R.. 76 ; sub nom. 
Be Douglas, Douglas & Hill v. Myers 
(J. E.), 99 L. J. Ch. 97. 


Part VII. — Limited Partnership. 


1909a. Bankruptcy of sole general partner — What 
debts provable.] — Where an individual who 
is the sole general partner in one or more 
limited partnerships is adjudged bkpt., all 
the debts & liabilities owing by such limited 
partnerships at the date of the receiving order 
are provable in bkjjcy., whether the tirnis are 
mentioned in the proceedings or not. 
Accordingly, if the bkpt. be the solo general 
partner in two limited partnerships, namely, 
the ” A ” firm & the B ” firm, it iriakes 
no difference if there are successive bkpeies., 


in one of which only the A firm & in the other 
of which only the B firm are mentioned in 
the proceedings, (creditors will be entitled 
to prove in the same way as they are entitled 
to prove against an individual in successive 
bkpeies. Qu. : whether, for purposes of 
adniinisiration, the trustee ought not to 
distinguisli between the assets of the respec- 
tive firms & t he bkpt.’s own separate estate. — 
Be Barnard, Martin’s Bank, Ltd. v. 
Trustee, [1932] 1 Ch. 2«9 ; 101 L. J. Ch. 
43 ; 140 L. T. 191 ; [1931] B. & C. E. 73. 


PART VI. SECT. 1, SUB-SECT. 8. 

si. Death of partner intestate — Dis- 
posal of interest in partnership assets. \ — 
Exp. Sessions (18G9), 2 Ch. Ch. 360. — 

CAN. 


PART VI. SECT. 1. SUB-SECT. 8. 

m i. Contraction of a^rreemenl.} 

— Akmsthong V. Whitten, [1932] 1 
W. W. R. 818; 40 Man. L. H. 284 ; 
3 D. L. ri. 38.— CAN. 

sm. Transfer of partnership assets — 
Svhtect to pnyment of existing liabilities.] 
—kEUu V. BftyvDFOKD (1876), 26 C. P. 
318. — CAN. 

PART VL SECT. 2, SUB-SECT. 2.— A, 

tg. Proceedings in county court — 
Practice ,} — Procoedlnga for the dla- 


sulution of a partnership within the 
competence of the county ct. by 
virtue of Partnership Act, Tl. S. O., 
1027, Bs. 1, .3d, cannot be initialed in 
that ct. by an originating notice of 
motion. — Bendjt v. Munton, [1932] 
1 D. L, R, 534 ; O. R. 123.— -CAN. 

PART VI. SECT. 2, SUB-SECT. 3.— 
C. (b) il. 

1731 I. Violation of articles — Pro- 
motion of companies by chartered 
accountant.] — The financing & pro- 
motion of cos. does not fail ulthln the 
scope of a chartered accountant’s 
business as such, & the doing of such 
work by one partner does not con- 
stitute, by itself, a breach of the 
partnership agreement entitling the 
other partner to a dissolution of the 
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partnership. — P ettit v. Cox (1928), 
54 N. B. il. 246.— CAN. 

sn. Refusal to accept business — 
Reasonable refusal.] — Where on 
partner is in charge of a business, his 
refusal to accept certain business on 
the ground that it would not be profit- 
able, will not afford a ground upon 
which dissolution should bo granted, 
if he has honestly exercised his best 
judgment, oven if he were wrong in 
the ooncluBlon he arrived at.— P ettit 
V. Cox (1928), 54 N. B, R. 216.— CAN. 

PART VI. SECT. 4. 

«p. Registration of memorandum of 
dissolution — Under Partnership Regis- 
tration Act, R. 8. 0„ 1914 (c. 139>— Effcci 
of .] — Dominion Sugar Co. v. War- 
RELL, [1927 1 2 D. L. R. 108; 60 

O. L. E. 169.— CAN. 



VoL XXXVI. CasM l-40b. 


PATENTS AND INVENTIONS. 

Part I.— Definitions. 

Before this case add : — 

Statutory definition — Includes patents of ad- 8* Add. Annotation : — As to (2) Distd. Walsh v. 
dltlon.T--5ee Be Maschinenfabrik Augsburg- Albert Baker & Co* (1898), Ltd. (1930), 47 

Numberg A* 0. Patents (1929), 47 R. P* C. R. P. 0. 283. 

193. 


Part ill. — “True and First Inventor.” 


89* Add. Citaiiona ;-~~41 T. L. R. 645 ; affd. (1927), 
96 L. J. Ch. 470 ; 137 L. T. 794 ; 43 T. L. R. 
717 ; 44 R. P. C. 463, C. A, 

Add Annotation : — Refd. Mackenzie-Kennedy 
V. Air Council 1927), 138 L. T. 8. 

48* For “ 86 L. J. Ch. 468 ” read “ 86 L. J. Oh. 
486.” 

Add. Annotation : — ^Refd. Adamson v. Ken- 
worthy (1931), 49 R. P. C. 57. 

49a. .] — Deft, was a leading draughts- 

man in the employ of pltfs. In 1924 deft, 
was instructed by pltfs. to design an un- 
lubricated crane brake, a branch of work 
upon which deft, had not been directly 
engaged. The design he produced was 
tested but was unsatisfactory. In 1920 deft, 
was again instructed to design such a brake, 
& did in fact design a brake incorporating 
a resilient disc which proved to be satis- 
factory. This design was patented in deft.’s 
name. Pltfs. claimed that deft, was a trustee 
for them of his interest in the patent & 
claimed a declaration to this effect. Deft, 
alleged that the successful feature of the 
resilient disc had been evolved solely by 
him in 1918 outside the scope of his duties, 
A; claimed to be entitled to the beneficial 
interest in the patent : — Held : it is the duty 
of a draughtsman when instructed by his 
employer to prepare a design t(j use such skill 
& inventive faculty as he may possess in 
order to produce the best possible design 
within his ability, & in this case deft, evolved 
the invention which was the subject of the 
atent as a result of instructions given to him 
y pltfs. A in the discharge of his duty. 
The declarations A injunction asked for were 
granted, A an order upon deft, to assign 
the patent to pltfs. was made with costs. — 
Adamson v. Kenworthy (1931), 49 R. P. C. 
57, 

49b. .] — Deft., M., was employed by pltf. 

CO. as chief draughtsman for the purpose 
(inter alia) of developing a gyroscopic turn 
indicator for use on aeroplanes. The terms 
of his employment contained a specific 
covenant, namely, “ that all work done whilst 
in the service of said co. was to be secret A 
confidential A the property of said co.” In 
the course of developing the instrument 
certain problems arose A discussions took 
place as to proposed solutions of them, in 


which deft., M., took part. Before an instru- 
ment embodying features of design A con- 
struction, made possible as a result of the 
solution of the various problems, was put 
into production by pltf. co. deft., M., left the 
service of said co. Deft., M., together with 
one Pierce, an e«-cmployee of pltf. co., pro- 
moted deft, co., which began to incorporate 
the said featiLres of design A construction in 
a gyi'oscopic turn indicator which was 
offered for sale A sold in competition with the 
instruments made A sold by pltf. co. Deft., 
M., also applied for letters patent, A he filed 
provisional specifications describing said 
features of design A construction. Deft., 
M., alleged that the features of design were 
not novel, that they had not been evolved by 
pltf. co., A that knowledge of them had not 
been acquired by him in the course of his 
employment by pltf. co. Deft., M., also 
stated that he had not disclosed or made 
any wron^ul use of any confidential informa- 
tion acquired by him in the course of his 
employment by pltf. co. : — Held : letters 
patent granted in accordance with the first 
provisional specification filed by deft., M., 
would, if valid, enable M. to prevent pltf. 
CO. from making gjToscopic turn indicators 
in accordance with their present design ; 
the second provisional specification filed 
by deft., M., included mattei*s discussed with 
him while be was in pltf. co.’s employ, A 
letters patent granted in accordance with this 
provisional specification would, if valid, 
enable M. to prevent pltf. co. from making use 
of one at least of the matt/ers discussed with 
him while he was in theii* employ ; deft., M., 
must be assimied to know what he was claim- 
ing as his invention, A that he could only 
claim what he sought to protect on the 
ground that it was secret A confidential ; 
it was not unfaii* to treat deft. M.’s provisional 
specifications as an admission by him of such 
fact ; further, the gyroscopic turn indicators 
made by deft. co. were made substantially 
in accordance with information A knowledge 
acquired by deft., M., while he was in pltf. 
co.'s employ ; the designing of a gyroscopic 
turn indicator by deft., M., with assistance, 
suggestions, A advice from pltf. co., was, from 
the start of M.’s employment by pltf. co., a 
confidential matter ; deft., M. was not at 
liberty, while he remained in the employ of 


PART 111. SECT. 1. 

18 ill. S . P. Davis Loo A Rapt Patents Oo. v . Gathbls (B, O,), [19271 4 D, L, R, 95 ; [1927] 2 W. W, B. 753.— CAN. 
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pitf. CO., to disclose to any one difficulties 
which had arisen in the manufacture of 
gjToscopic turn indicators nor the methods 
discussed, used, or proposed to be used for 
overcoming such difficulties ; deft., M., was 
not at liberty to make drawing embracing 
matters discussed with him while he was in 
pltf. co.’s employ, & while still in their employ 
to disclose such drawings to any third jparty ; 

deft., M., could not better his position by 
terminating his employment with pltf. co. 63, 
An injunction was granted ; & delivery up 


of aU turn indicators which would constitute 
a breach of the injunction was ordered. A 
declaration was made that pltfs. were entitled 
to the benefit of the appli(^ations for ^ant 
of letters patent covered by the provisional 
specifications filed by deft., M., subject to 
certain limitations, together with costs, — 
Reid & Sigbist, Ltd. v. Moss & Mechanism, 
Ltd. (1932), 49 R. P. ( 5 . 431. 

Add, Annotation : — Refd. Boyce v, Morris 
Motors (1927), 44 R. P. C. 105. 


Part IV. — Subject-Matter of Patent. 


97. Add, Annotation: — As to (1) Refd. Be 
Farbenindustric (I. G.) A. G.’s Patents 
(1930), 47 R. P. C. 289. 

109. Add Annotations Be Simon-Carves 

& Robinson’s Patent (1928), 45 R. 1\ 0.407; 
Be Farbenindustrie Akt.’s Application (1928), 
46 R. P. C. 271. 

116. Add, Annotation : — Rcfd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 

117. Add. Annotations: — to (2) Consd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153; Be Simon-Carves & Robin- 
son’s Patent (1928), 45 R. P. C. 707. Refd. 
Boyce v, Morris Motors (1927), 44 R. P. 0. 105. 

128a. Subjection of known material to known 
process.] — Subjection, for the first time, of a 
known mat/crial to a known process may 
support an application. — Re Farbenindus- 
TRIB AKTIENGESELI.SCHAPT, APPLICATION FOR 
A Patent (1928), 46 R. P. C. 271. 

134. Add. Anyioiaiion : — Refd. Adelmann & Ham 
Boiler Corpn. v, Llamwst Foundry Co. (1928), 
45 JR.. P. C. 413. 

188. Add, Annotations: — Refd. Boyce v, Morris 
M<itors (1927), 44 R. P. C. 105; Sharp 
Dohme Inc. v. Boots Pure Drug Co. (1928), 45 


R. P. 0. 163; Bs Farbenindustrie (I. G.) 
A. G.’s Patients (1930), 4' R. P. C. 289. 

142. Add, Annotation : — Refd. British United Shoe 
Machinery Co, v, Gimson Shoe Machinery Co. 
(1928), 45 R. P. C. 290. 

147. Add, Annotation : — Refd. Parkos Samuel 
Co., Ltd. V. Cocker Bros. (1929), 46 R. P. C. 
241. 

149. Add, Annotation : — As to (3) Refd. Sharp & 
Dohme Inc. r. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 

162. Add. An7iotaiions : — As to (3) Consd. British 
Thomson- Houston Co. v. Metropolitan Vickers 
Electrical Co. (1928), 45 R. P. C. 1. Refd. 
Pope Appliance Corpn. v, Spanish River 
Pulp & Paper Mills, [1929] A. C. 269. 

163. Add, Annotation : — Refd. Shaip & Dohme 
Inc. V, Boots Pure Drug Co. (1928), 45 
K. P. C. 153. 

187. Add. Annoiaiion : — As to (2) Refd. Rondo Co., 
Ltd. V. Grfunophono Co. (1929), 40 H. P. C. 
378. 

192. Add. Amiofatimis ; — Refd. Sharp Sc Dohme 
Inc. V, Boots Pure Drug Co. (1928), 45 U. P. C. 
153 ; Heap Samuel & Son r. Bradford Dyers’ 
Assocn. (1929), 46 R. P. C. 254. 


PART 111. SECT. 2, SUB-SECT. 2. 

f. Vaned, (1U27I S. C. 597: 44 
R. P. C. 175. * 


Ltd. v, Adams & Westdakk Co., 
[1929] 4 I). L. 11. 1061 , S. C. U. 81.— 

CAN. 


PART IV. SECT. 1, SUB-SECT. 3.— 
C. (a). 

k 1. .] — A patented process to bo 

valid must denote Ingenuity of in- 
vention. It is not enough, in order 
to constitute Invention, to disclose 
something which has been but dimly 
seen before. — Electkolytic Zinc Puo- 
cKws Co. «. French *8 Complex OitE 
Reducing Co. op Canada, Ltd., 
[19271 Exch. C. R. 94; affd., [1930] 
S. C. R. 402 ; 4 D. L. R. 902.— CAN. 

m i. .] — There is no invention 

in a mere adaptation of an idea in a 
well-known manner for a well-known, 
OP clear puppoMe witht)ut ingenuity, 
though the adaptation may effect an 
improvement which may supplant an 
article already on the market. — V an 
Hkusen, Produces Inc, t?. Tooke 
Bros., Ltd., [1929J Ex. C. R. 89.— 
CAN. 


sa. Not mere mechanical sHll .] — 
Held : the lantern in question was new 
6c useful, & the changes made in the 
ventilation in the lantern to control the 
quantity 6c direction of tbo air currents 
roBult of men> mechanical 
skill, but reiiuircd thought, study 
& an inventive mind. & constituted 
mventiori.— Adams 6c Westlake Co. v. 
E. T. VVRiorrr, Ltd., 11928] Exch. 
C. R. 11 2 ; a//d. sub norn. E. T. Wright, 


PART IV, SECT. 1, SUB-SECT. 3.— 
C. (b). 

133 lii, .] — Guetti-ek v. Cana- 
dian International I^apebCo., [1928] 
2 I). L. R. 801 ; [1928] S. C. R. 438 ; a/fa., 
[19271 4 D. L. R. 517 ; [1928] Ex. C. R. 
21.— CAN. 


PART IV, SECT. 1, SUB-SECT. 4.— A. 

163 i. Unless coupled with 

dLwen'^ry of mode of putting principle 
into practice.] — A principle cannot be 
the subject of a patent, & a claim to 
every mode or means of carrying a 
prinijipio into effect amounts to a 
claim for the principle itself. A patent 
may be granted for a principle coupled 
with a mode of carrying the prluclide 
Into effect, but such principle may be 
carried Into effect under soveral 
patents operating In different ways & 
by different moans. — GRiHaiNOER v, 
Victor Talki.vo Machine Co. op 
Canada, Ltd., [1929] Ex. C. R. 24; 
ajCTd., [1931) S. C, R. 144; [1930] 4 
D. L. R. 617.— CAN. 

PART IV. SECT. 1, SUB-SECT. 4.— 
B. (b). 

178 iii, .] — PRKNTTCE 

Manufacturing Co. v. Kenny, [1931] 
2 D. L. R. 465 ; Ex. C. R. 24.— CAN. 
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PART IV. SECT. 1. SUB-SECT. 4.— 
B. (c). 

185 ii. .] — Gille'jte Bapetv 

Razor Co. of Canada, I/pd. r. Mail- 
man, {1932] Ex. C. R. 54. — CAN. 

PART IV. SECT. 1. SUB-SECT. 6.— A. 

193 vii. — .1 — Guettijcr v. Can. 
Internat*l Paper Co., [1927] 4 

D. L. R. 517.— CAN. 

193 viii. .] — Whore a spoclhc 

machine already exists producing cer- 
tain effects, & additions have been 
made to such machine to produce the 
same effect in a better manner : — 
Semf/le : a patent cannot be taken for 
the whole mtujhine, but for the improve- 
ment only. — S herbrooke Machinery 
C o., Ltd. v. Hydraulic Co., Ltd., 
[19271 Exch. C. R. 114.— CAN. 

193 ix. .] — JO very trifling im- 
provement is not invention, 6c the 
industrial public should not be em- 
barrassed by patents for every small 
improvement. A slightly more efficient 
way of doing a thing, small changes In 
size, shape, degree, or quality In a manu- 
facture or machine, oven assuming 
novelty, is not Invention. More is 
necessary to Justify a monopoly, — 
Lightning Fabtener Co., Ltd. v. 
Colonial Fastener Co., Ltd. & 
Prentice (G. 1C.) Manufacturing Co, 
(No. 13633), [1932] Ex. C. R. 101.— 
CAN. 

198 X. ,] — Held : factory Im- 

provemonts, the Uttlo Improvements 
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210a. .] — Held: the patentee had obtained 

a result superior to any other at the date of 
^6 patent, & there was good subject-matter 
& the patent was valid. — Rondo Co., Ltd. v. 
Gramophone Co., Ltd. (1929), 46 R. P. C. 
378. 

222a. — * ,] — The claim .was as follows ; “ In a 
coin-controlling vending machine of the 
kind set forth, mea.ns for arresting the legend 
displaying wheels independently of the auto- 
matic stop mechanism, wherein the usual, 
automatically operated, locking pawl is 
divided intermediately of the length of its 
normally upright end position, the two parts 
being pivoted together about a transverse 
axis, stops being provided on the pawl 
lever so as to limit the pivotal movement of 
the outer portion, & wherein said outer 
portion is connected by lever, or link & lever, 
mechanism with a key or other handle out- 
side the mechanism so as to be adapted 
when said key is depressed, to engage with the 
teeth of the star wheel.** In an action for 
infringement of the patent it was contended 
on behalf of pltfs. that the patented invention, 
when incorporated in a known type of 
machine, changed a game of chance into a 
game of skill, that defts. had used a 
modified foim of pltfs.* invention : — Held : 
the i)atentees’ idea was not new, k. no pro- 
blem had had to be solved in carrying it 
into effect, & that all that the patentees had 
done was to elTect a perfectly natural & 
ordinary workshop alteration in a known 
machine, «& that the patent was bad for want 
of subject-matter — Lennahds Perfect Skitjl 
Control Co., Ltd. v , Holloway Samp- 
son Novelty Co., Ltd. (1929), 46 R. P. C. 
353. 

231, Amiotaiion ]\IeIlor v. Beard- 

more (1927). 44 U. P. 0. 175. 

246. Add. Amioiation : — Refd. Parkes Samuel & 
Co. V. Cocker Bros. (1029), 46 R. P. C. 241. 

249a. .]— Ti('ttc‘r.s patent were granted for 

“ Improvements in or relating to boot or 
shoe end stiffeners.’* Claim 1 of the specifi- 
cation was as follows : “ As an article of 
rnanutacture, a thermoplastic impregnated- 
fabric too puff which prior to its incorpora- 
tion in a shoe upper has had tiexibility im- 
parU^,d to its back margin by hot pressure in 
a die having a bevelled marginal portion, 
so as t/o exp(d irnpregnant from said margin 
by graduated p!*essure thereon & to leave the 
surface of the puff substantially free from 
local excess of irnpregnant.*’ Claim 6 was 
as follows : “In the manufacture of a toe 


which causes a pinch to travel over the 
margin or margins to be treated ** : — Held : 
there was a problem to be solved, namely, 
to produce a thermoplastic puff with a 
flexible back margin which was produced 
gradually in the sense that there was a 
gradual & practically imperceptible descent 
from the thick portion of the puff to the 
outer margin & prior to the patent the 
nearest to which any one had got was a 
double operation process, & there was an 
inventive step Sc the patent possessed subject- 
matter. — British United Shoe Machinery 
Co., Ltd. v. Pemberton (Albert) & Co. 
(1930), 47 R. P. C. 134. 

284. Add, Annotation : — Generally ^ Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 

299. Add, Annotation : — Refd. Boyce v, Morris 
Motors (1927), 44 R. P. C. 105. 

302. Citation For “ 14 L. R. 487, H. L.,** read 
“ 14 T. L. R. 487, U. L.** 

308a. .] — Held : the applying to a ham boiler 

of a rack & catch was the Edition of some- 
thing which in itself had no novelty, & the 
patent was invalid for want of subject- 
matter. — Adelmann & Ham Boiler Corpn. 
V, Llanrwst Foundry Co. (1928), 45 
R. P. C. 413. 

308b. .] — Held: (1) the first claim as to an 

apparatus was so vague as to be bad ; (2) a 
combination claimed in the second claim did 
not produce a new result, & was merely the 
use successively of two pieces of apparatus, 
neither of which was patentable, & did not 
constitute a patentable combination, but 
was mere juxtaposition. — H anks v, Coombes 
(1928), 45 R. P. 0. 237, C. A. 

308c. .] — John Wright & Eagle 

Range, Ltd. v. General Gas Appliances, 
Ltd. (1928), 46 R. P. C. 109, C. A. 

315. Add, Annotations : — Refd. Sharp & Dohme 
Inc. V, Booths Pure Drug Co. (1928), 45 
R. P. C. 153; Re Parbenindustrie (I. G.) 
A. G.*s Patents (1930), 47 R. P. C. 289. 

325. Add. Annotation : — Refd. Hanks v, Coombes 
(1928), 45 R. P. C. 237. 

327. Add, Annotation : — Refd. Hanks v, Coombes 
(1028), 45 R. P. C. 237. 

329. Add, Annotaiimi : — Refd. Sharp & Dohme 
Inc. V, Boots Pure Drug Co. (1928), 45 
R. P. C. 163. 


336. Add, Annotation : — Refd. .Tones Sc Attwood 
V, National Radiator Co. (1928), 46 R. P. 0. 
71. 

mff of the kind claimed in Claims 1, 2, 3, or 4 339. Add. Annoiaiion : — Refd. Re Iligginson & 
/he use of a die Sc an advancing pressure Arundel’s Patent (1927), 44 R. P. C. 430. 


& betterments in toehnlquo that skilled 
workmen devise, becuuso they arc 
skilled, should not be the subject of 
monopoly & do not coiiBtlt uto subject- 
matter for a patent. — GiLLKrrK Safety 
lUzoR Co. OF Canada, Ltd. v. Pajl 
Blade Cohpn,, Ltd. & Metropolitan 
Stores, Ltd., 11932] Ex. C. K. 132.— 
CAN. 

sa, Exindof proieriion — Means vsed.] 
—The Invention in (jiiestlon is for an 
improvement in looking devices, for 
on separable slider fasteners : — 
rlcld : as the essonco of the invention 
was the production of an old result, 
even though there is Invention, the 
Patentee is only protected in respect 
of the particular means he sets forth 
in his specification, & in such clrcum- 
Btanoes it may not be infringement to 


achieve the same result by using other 
means, by a different device.-- 
Liohtning Fastener Co., Ltd. v. 
Colonial Fastener Co., Ltd. & 
Prentice (G. E.) Manufaci'Urino Co., 
11932J Ex. C. R. 127.— 'CAN. 


PART IV. SECT, i, SUB-SECT. 6.— B. 

260 iv. Qffd., [19281 2 D. L. 11. 448 
[1928] S. C. R. 8.— CAN. 


PART IV. SECT. 1. SUB-SECT. 7.— A. 

270 XX. Canadian 

General Electric Co., Ltd. v. Fada 
Radio, Ltd.. J19271 2 D. L. R. 911; 

l84.— CAN. 


11927] Exch. 
270 xxi. 


33 


“.] — Though the 


cwjtlon & properties of each constituent 
of a cbomical composition or mixture 
was known, where a new formula 
has been made known & the consti- 
tuents have been so com]>lned as to 
overcome difficulties or disadvanto^s 
In known herbicides, such combination 
is patentable. A chemical compound 
intended for the aocomfilishmont of a 
spociile purpose, which has never before 
been known, used, or published within 
the meaning of the Patent law, may 
be patented, provided one may assume 
some degree of skill & Ingenuity, or the 
exercise of Intelligent research & 
experiment successfully directed to a 
particular purpose or end.— -Chipman 
Chemicals, Ltd. v. Fairview Chemi- 
cal Co., Ltd., 11932] Ex. C. R. 107. — 
CAN. 
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346. Add. Annotations : — Refd« Sharp & Dobme 
Inc. V. Boots Pure Drug Co. (1928), 46 
B. P. 0. 163 ; Re Parbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. 0. 289. 

349. Add. Annotations : — Refd. Safveans Akt. v. 
Ford Motor Co. (England) (1026), 44 E. P. C. 
49 ; Re Parbenindustrie (I. G.) A. G.*s Patents 
(1930), 47 R. P. C. 289. 

351* Add. Annotation : — Refd. Re CarpmaePs 
Application U928), 46 R. P. C. 821. 

351a. If giving substantifd advantage to all 
selected members.] — (1) Selection patents do 
not differ in their nature from other patents, 
but they must be based on some substantial 
advant^e to be gained by the u.se of the 
selected members, the whole of the selected 
members must possess this advantage &> 
this advantage must be of a special character 
peculiar to the selected group. 

(2) Amendments which sought to exclude 
certain groups of bodies altered the basis of 
the selection & the patents would then claim 
an invention substantially different from 
that originally claimed, & the amendments 
were therefore inadmissible. — Re Parben- 
INDDSTRIE A. G.’s PATENTS (1930), 47 
R. P. C. 289. 

361. Add. Annotations : — Consd. Pope Appliance 
Corpn. V, Spanish River Pulp & Paper Mills, 
[1929] A. C. 269. Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105 ; Mellor v. 
Beardmore (1027), 44 R. P. C. 175 ; Wright 
(John) & Eagle Range v. General Gas 
Appliances (1928), 46 R. P. C. 169. 

865. Add. Annotation : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 

372. Add. Annotation : — Generally^ Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. 0. 163. 

383. Add. Annotation : — Refd. Re Parbenindustrie 
Akt.*s Application (1928), 46 R. P. C. 271. 

390. Add. Annotations: — As to (1) Consd. Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269. Generally, 
Refd. Mellor v. Beai-dmore (1927), 44 R. P. C. 
175. 

391a. -.] — Held: the spec! 6 cation claimed 

the process of mercerising the cotton in a 
mixed fabric of cotton & ceUulose acetate 
silk by applying for that purpose the old 
familiar process of merceiisation ; that it 
was only discovery for the patentee to And 
that an application of the old process to the 


particular znixed fabric did not occasion 
deleterious effect to the cellulose acetate 
artiffcial silk, & the patent was invalid for 
want of subject-matter. — Heap (Samuel) & 
Son, Ltd. v. Bradford Dyers’ Assocn., 
Ltd. (1929), 46 R. P. C. 254. 

402. Add. Annotation :--TGerceraUy, Refd. Mellor v. 
Beardmore (1927), 44 R. P. C. 176. 

409. Add. Annotation: — Consd. Wright & Eagle 
Range v. General Gas Appliances (1928), 46 
R. P. C. 346. 

412. Add. Annotation: — Refd. Wright J’ohn & 
Eagle Range v. General Gas Appliances, Ltd. 
(1928), 46 R. P. C. 169. 

412a. .] — Where a known apparatus is first 

used for a particular purpose, a presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be based on advantage in treatment 
of particular materials. — Re Simon-Carves, 
Ltd. & Robinson’s Patent (1928), 46 
R. P. O. 407. 

423. Add. Annotation : — Generally, Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 163. 

484. Citations For “ 44 R. P. C. 69,” read “ 44 
R. P. C. 367 ; ajfd> 45 R. P. C. 153, O. A.” 

435. Add. Annotation : — Consd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 
R. P. C. 153. 

457. Add. Annotation : — Consd. Sharpe & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 R. P. C. 
153. 

459a. .] — White v. Todd Oil Burners, 

Ltd. (1929), 46 R. P. C. 275. 

459b. .] — I.etters patent were granted 

for ” combined Bag & Cushion.” Claim 1 
of the specification was as follows : ” A com- 
bined bag Sc cushion consisting of a bag 
made of waterproof material lined at one or 
both sides with padding covered by ordinary 
fabric, & adapted to be turned inside out.” 
In an action for infringement of the letters 
patent pltfs. alleged infringement of claims 1, 
2, & 3. Defts. denied infringement Sc 

alleged that the patent was invalid by reason 
of want of novelty & subject-matter, prior 
public user, & prio publication : — Held : 
the patent was invalid for want of subject- 
matter. The action was dismissed with 
costs. — ^Bebton (Arthur), Ltd. v. Jarrett 
Rainsford Sc Laughton, Ltd. (1930), 47 
R. P. C. 444. 


PART IV. SECT. 1. SUB-SECT. 9.— A. 

382 vlU. am.. [1028] 2 D. L. R. 448 ; 
[1928] S. C. II. 8.— CAN. 

382 *. .) — Bergeon V. Dk 

Kehmor Electric Heating Co., Ltd., 
[1027] 3 D. L. R. 99 ; [1927J Exch. 
0. R. 181.— ^CAN, 


382 xi. .] — Detroit Rub- 

ber Products Inc, v. Republic 
Rubber Co., [1927] 4 D. L. R, 724 ; 
aijrrf.. [19281 3 D. L. R. 81.— CAN. 

882 xH. Nieblo Manu- 

FACTUKIXG Co. V. STANDARD CO.. 
[1927] 4 D. L. R. 7S5 laffd.. [1929] 2 
D. L. 11. 186: [1828] L C. K 679 — 
CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

436 xil. . ElecTROLTTH 

Zinc Process Co. v. I^knoh’b Comple: 
Ore Hkducing Co. of Canada, Ltd 
[19271 ExcU. 0. R. 94; fl98C 

S. C. H. 462 ; 4 D. L. It! 9oL CAN? 


436 xiii. — .J — There must be 

a Bubstantial exercise of the inventive 
ower, though it may in some cases 
e very slight, to sustain a grant for 
a patent for invention. Slight altera- 
tions may produce important results 
8c may disclose great Ingenuity. — 
Canadian General Electric Co., 
Ltd. V. Fada Radio, Ltd., (1927) 2 
D. L. R. 911 ; [1927] Exch. O. R. 134.— 
CAN. 

436 xiv. .] — ^Lowe-Mabtin 

Co., Ltd. v. Office Specialty Manu- 
facturing Co„ Ltd., [1930] Ex. C. R. 
181 ; 4 D. L. R. 918.— CAN. 

436 XV. where 

all deft, has done was to adopt pltf.*8 
combination of materials & device, 
functioning similarly, producing similar 
resnits obtained In a similar manner, 
with slight mechanical changes, there 
is no ingenuity of invention ; 8c where 
in view of the disolosures in pltf.’s 

34 


I patent no ingenuity of invention was 
required to construct doft.'8 device, 
then such latter device Is an Infringe- 
ment of the said patent. — Inter- 
national Fire Equipment Corpn. v. 
Firegas SEitviCE, Ltd., [1930] Ex. 
C. R. 168 ; 4 D. L. R. 708.— CAN. 

436 xvl. ; utUlty 

Is not an infallible test of originality, 
8c to support a patent there must be 
something more than a new 8c useful 
mamifactiiro, the invention must have 
required for Its evolution some amount 
of ingenuity to constitute subieot- 
matter or invention. — Canadian G.yp- 
suM Co., Ltd. v. Gypsum, Lime 8c 
Alababiinb, Canada, Ltd., [1931] 
Ex. C. B. 180.— CAN. 

486 xvii. .] — Burt Busi- 

ness Forms, Ltd. v. Autographic 
Register Systems, Ltd., [1932] Ex. 
O. R. 39.— CAN. 
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FBANC-STROHMBJNaEIfc & 
OowAN (Inc.) v, Peter Robinson, Ltd. 
(1930), 46 T. L. R. 679 ; 47 R. P. 0. 493. 

,] — Letters patent were granted 

for “ improvements in electric combs for the 
hair.*^ Claim 1 of the specification was as 
foDows : “ As a new article of manufacture, 
a self-contained electric hair comb in which a 
comb complete in itself has insulated comb 
members in a simple circuit with a removable 
battery which is attached to the comb.** In 
an action for infringement of the patent pltfs. 
alleged infringement of claims 1, 2, 3, 7, 13, 
14, & 16. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty & subject-matter. 
Further allegations of prior user, & inutdity, 
& an allegation that the patentee was not the 
true & first inventor, were not relied on by 
defts. at the trial : — Held : all the claims 
which were alleged to have been infringed 
were invalid for want of subject-matter. 
The action was dismissed, & defts. were given 
the general costs of the action save in so far 
as they had been increased by the inclusion 
of the allegations upon which defts. did not 
rely at the trial. Pltfs. were given their 
costs so far as they had been increased by the 
inclusion of the said allegations, with a set- 
off. — Witney & AVhites Manufacturing 
Co., Ltd. r. Freeman (11.) &; Letrik, Ltd. 
(1931), 48 R. P. 0. 405. 

, .] — In 1924 letters patent were 

granted in respect of “ improvements in 
record strips for autographic registers,** 
Claim 1 being as follows : “A record strip 
for autographic registci*s adaj)tcd to be fed 
by said register, said strip being provided 
with filing or folding apcrttu’cs arranged in 
scries therein Sc adapted to co-operate with 
strip folding mechanism to fold the strip 
into a zig-zag pad, all of the said filing 
apertures being so disposed as to assume 
positions at the same end of the said zig-zag 
pad.** It was slated in tlie spccili cation that 
the invention related to imirrovenients in 
record strips em]>loycd in autographic 
registers & more especially to an improved 
zig-zag supply pad for autographic registers 
as described in specification No, 229,616, 
which was a specification of the same 
patentees Sc of the same date. Pltfs. com- 
menced an action for infringement of this 
patent & of two other patents in respect of 
which they discontinued the action at the 
trial. Defts. denied infringement Sc alleged 
that the patents were invalid by reason of 
want of novelty, subjecr-matter & utility : — 
Held : although the strip was novel, the 
patent was inv^id for want of subject-matter, 
since any invention that may have been 
exercised was in the macliine which was the 
subject of Patent No. 229,616, Sc not in the 
strip. The action was dismissed with costs. 
A certificate for the particulars of objections 
was granted in respect of the patent pro- 
ceeded upon, the costs in connection with the 
other two patents being left to the absolete 
discretion of the taxing master. — Lamson 
Paragon Supply Co., I.td. v, Cautbb- 
Davis, Ltd. (1930), 48 R. P. 0. 133. 

_,] — Letters patent were granted to 

A. for “ improvements in or relating to means 
or apparatus for use in combined cinemato- 
graph Sc phonograph productions.*’ The 


specification claimed a method of inserting 
into a cinematograph film blank pieces of 
film mai'ked with lettem or numbers which, 
when fiashed upon the screen, indicated to 
the operator when he was to start or stop a 
mechanical sound-producing apparatus. 
Defts. showed a “ talking pictme ** in which 
the operator was provided with a “ cue sheet ** 
which told liim at what points in showing the 
film, indicated by sub-titles appearing upon 
the screen which were part of the film, be 
was to operate or change over the sound- 
producing apparatus. Pltf. claimed that 
this was an infringement of his patent : — 
Held : there could be no novelty in using 
an incident, such as a sub-title, in the film 
as a cue for the operator, what defts. were 
doing was no infringement, the invention 
as disclosed in pltf.’s specification was not 
novel. — Johnson v, Warner Bros. Pictures 
Ltd. (1930), 48 R. P. C. 343. 

459g. •] — In 1913 letters patent were 

granted in respect of “ an improved process Sc 
apparatus for sterilising water &; rendering it 
aseptic.’* Claim 1 was as follows : “A 
process for sterilising flowing water, which 
consists in a minor body of running water 
being brouglit as a film or in a state of fine 
distribution into contact with chlorine gas, 
whicli is thus quantitive! y absorbed, this 
minor body of water being led continuously 
to the main body of flowing water, through 
which it becomes inunediat/^dy Sc uniformly 
distributed.” In 1929 idtfs. commenced an 
action for infringement of the patent, claiming 
a declaration that defts. had infringed the 
patent, Sc other relief. Defts. denied in- 
Jringoment, alleged tlmt the patent was 
invalid by reason of want of novelty, sub- 
ject-matier, Sc utility : — Held : that tliere was 
no subject-matter to support the patent, Sc 
the action was dismissed with costs. A 
certificate was granted with respect to (certain 
of the paiiiculars of objections. — Paterson 
Engineering Co., Ltd. v. Candy Filter 
Co., Ltd. (1932), 49 R. P. C. 229. 

472a. .] — It is not enough to show that an 

apparatus described in an earlier specification 
alleged as an anticipation could have been 
used to produce a cei*tain result ; it must 
also be shown that the specification contains 
clear Sc unmistakable directions so to use it. — 
British Thomson-Houston Co., Ltd. v, 
Metoopolitan-Vickers Electrical Co., 
Ltd. (1928), 46 R. P. 0. 1, H. L. ; affq. S. C. 
mb nom. Metropolitan- Vickers Electrical 
O o., Ltd. v, British Thomson-IIouston Co., 
Ltd. (1925), 43 R. P. 0. 70, C. A. 

Annotation : — Consd. Pojw Applianco Corpn. v. Spanish 
River Pulp & Paper Mills. [1929] A. C. 269. 

502a. .] — Birtwhistle v. Sumner Engineer- 

ing Co., Ltd. (1928), 40 R. P, 0. 69. 

502b. .1 — Horowitz v. Wald (H.) Sc Co. 

(1930), 47 R. P. C. 183. 

502c. .] — In 1926 letters patent were granted 

for ” Improvements in Sc relating to the 
spinning of metal hollow-ware.” Claim 1 
was as follows : “ An improved method of 
spinning metal hollow -ware consisting in 
hammer-marking or otherwise embossing or 
ornamenting the face or faces of a chuck or 
mandrel upon which a blank is spun, so that 
similar ornamenting is produced in the metal 
of the blank which is forced into close contact 
with the mandrel by the pressure of the 
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spinning tool or tools.” Pltfs. brought an 
action for infringement & defts. alleged that 
the patent was invalid by reason of prior pub- 
lication in certain specifications & by reason 
of a prior public user. Defts. also alleged 
that there was no subject-matter & that the 
invention was not useful ; they also denied 
infringement : — Held : the patent was in- 
valid for want of novelty by reason of public 
prior user, & the action was dismissed with 
costs. — Joseph v. Jenkins (B. J.), Ltd. 
(1929), L7 R. P. C. 61. 

617. Add, Annotation : — Refd. Wright John & 
Eagle Range v. General Gas Appliances, Ltd. 
(1928), 46 R. P. C. 169. 

518. Add, Annotations : — Consd. British Thomson- 
Houston Co. V. Metropolitan- Vickers Elec- 
trical Co. (1928), 45 R. P. C. 1. Refd. Pope 
Appliance Corpn. v, Spanish River Pulp & 
Paper Mills, [1929] A. C. 269 ; Wright John 
& Eagle Range v. General Gas Appliances, 
Ltd. (1928), 46 R. P. 0. 169. 

556. Add, Annoiaiiom : — Refd. Sharpe & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 153 ; Pope Appliance Corpn. v. 
Spanish River Pulp & Paper Mills (1929), 
98 L. J. P. C. 60. 

559. Add, Annotations : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. 0. 175 : Pope Appliance 
Corpn. V, Spanish River Pulp & Paper Mills, 
[1929] A. C. 269, 

560. Add, Annotations: — ^Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175 ; Sharp & Dohme 
Inc. V, Boots Pure Drug Co. (1928), 45 R. P. C. 
153 ; Re Simon-Carves & Robinson’s Patent 
(1928), 45 R. P. C. 407. 

561. Add, Annotation : — Refd. Boyce v, Morris 
Motors (1927), 44 R. P. C. 105. 

574. Add, Annotation : — Refd. Boyce v, Morris 
Motors (1927), 44 R. P. C. 105. 

585. Add. Annotations : — Consd. Wright John 
&> Eagle Range v. General Gas Appliances 
(1928), 40 R. P. C. 169. Refd. Boyce v, Morris 
Motors (1927), 44 R. P. C. 105. 


589a. -.] — Letters patent were panted 

in 1917 for ” improvements in electric heating 
apparatus.” Claim 1 was as follows ; ” im- 
provement in & relating to electric heating 
apparatus characterised by the insulating 
supporting blocks, through which the con- 
ductor passes, being suspended in such a 
manner as to be capable of movement with 
the conductor under the influence of heat.” 
Pltfs. brought an action for infringement of 
the patent. Defts. denied infringement 
alleged that the patent was invalid by reason 
of anticipation by prior publication, & for 
want of subject-matter & utility: — Held: 
the patent was invalid by reason of anticipa- 
tion by prior publication & for want of 
subject-matter, & it was not infringed. The 
action was dismissed with costs. — N aam- 
LOOZE Vennootschap Pabriek van Instru- 
MBNTEN EN EIJSCTBISCHE ApPARATEN ” In- 
VBNTUM ” V, Schneider (1931), 48 R. P. C. 
87. 

598. Add. Annotations : — As to (3) Refd. British 
Thomson- Houston Co. v, Metropolitan- 
Vickers Electrical Co. (1928), 45 R. P. C. 1 ; 
Pope Appliance Corpn. v, Spanish River 
Pulp & Paper Mills, [1929] xV. C. 269. 
Generally^ Refd. Soci6t4 Anonyme Servo- 
Frein Dewandre v. Citroen Cars, Ltd. (1929), 
47 R. P. C. 221. 

598. Add, Annotation : — Refd. Jones Sc Attwood v. 
National Radiator Co. (1928), 45 R. P. C. 71. 

625. Add. Annotation : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 

636. Add, Annoiation : — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 430. 

640. Add. Annotation : — Refd. Sharp & Dohme Inc. 
V. Boots Pure Drug Co. (1928), 46 R. P. C. 
163. 

655a. Question of construction — Evidence of 

intention inadmissible.] — Whether a specifi- 
cation is an anticipation of a later patent, 
apart from statutory provisions, depends 


PART IV. SECT. 2. SUB-SECT. 2.— 
B. (b) ii. 

523 iii. . 1 — Geokgeson v, Urwin 

& Co.. [19281 N. Z. L. H. 207.— N.Z. 

c 1. .) — Pope Appliance 

Corpn. v. Spanish Hiver Pulp & 
Paper Mills, [1929] A. C. 209.— CAN. 

c ii. “ known or used 

by any other person.**] — Held : tliough, 
as ileGiderl in Pope Appliance Corpn, v, 
Spanish Hirer Palp Paper Mills, 
Ltd,, tho public Tiac or sale for more 
than a year previously to the applica- 
tion must bo public use or sale In 
Canada, yet the words “ which was not 
known or used by any other person 
before his [appct.’sl Invention thereof,** 
are not qualified by the words “ in 
Canada,’* & accordingrly, if It can bo 
shown that the Invention was known 
or used by any other person in any 
part of the world before the inven- 
tion in Canada, that fact alone would 
render the patent invalid. — Canadian 
General Electric Co., Ltd. v. Fada 
Radio, Ltd. (1929), 46 T. L. R. 18.— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) Ui. 

54-0 1. User folloujed by atjandon^ 
m/J7d.l~An experiment which never 
becomes completed, but up to the last 
I'emalns an experiment & nothing: 
more docs not as a rule anticipate a 
novel machine, device or process, but 
if the experimental stage is over Sc the 


machine or device operates effectively 
for tho purpose for which it was 
designed, & it Is used by persons 
capable of understanding its use there 
is a completed invention & a com- 
plet«;d publication even though for 
some other reason work with it is 
su bsoquently discontinued. — V e asey 
V, Denver Kock Drill & Machinery 
Co., Ltd., [19301 App. D. 243.— S. AF. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) V. 

sj. “ On sale ** — Within Patent Act — 
What amounts to.] — Semet-Solvay Co. 
17. CoMR. OP Patents, 11927] 3 D. L. R. 
385; [19271 Exch. C. R. 218; affd,, 
11929] 4 D. L. K. 1081 ; S. O. R. 172.— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

694 ii. .] — Canadian General 

Electric Co.. Ltd, v. Fada Radio, 
Ltd., (19271 2 D. L. R. 911; [1927] 
Exch. C. R. 134.— CAN. 

694 iU. .1 — Maunder v. Wan 

GANui Sash & Door Factory & 
Timber Co., Ltd., [1928] N. Z. L. R. 
566.— N.Z. 

694 Iv. ,] — By sect. 7 (1) of 

Patent Act, 1923, of Canada, any 
person who lias invented any {inter alia) 
new 8c useful art, process, machine or 
manufacture “ not known or used by 
others before his Invention thereof,^* 
& as to which other specified oironm- 
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stances do not exist, may obtain a 
patent granting him an oxolusivo pro- 
perty In the invention : — Held : tho 
knowledge or user by others con- 
templated by tho words quoted above 
is not confined to knowledge or user 
within Canada, nor to knowledge or 
user of a public or open character 
excluding that which is secret or 
confidential. In construing tho pro- 
vision the natural & ordinary meaning 
of tho words should not be departed 
from in order to reconcile it with any 
theory of patent law evolved otherwise 
than from tho language of tho Act 
iUelf. — Rice v. Chribtiani, [1931] 
A. C. 770; 100 L. J. P. C. 202 ; 145 
L. T. 624 ; 47 T. L. R. 537 ; 75 Sol. Jo. 
525, P. C.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
C. (b), 

616 m. .]~~ncld: the proper 

principle to be applied In testing 
anticipation is that tho specification 
which is relied upon as an anticipation 
must give the same knowledge as the 
specification of the Invention itself. — 
Lightnino Fastener Co., Ltd. v. 
Colonial Fastener Co., Ltd., [1932] 
Ex. C. R. 89.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

C. (0). 

616 ili, .] — Canadian General 

Electric Co,. Ltd. v. Fada Radio, 
Ltd., [1927] 2 D. L. R. Oil; [1927] 
Exch. C. R. X34.-- CAN. 
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upon the construction of the speciftcation, 
verbal evidence as to the intention of the 
person whose specification it is being in- 
admissible. — Canadian General Electric 
Co., liTD. V. Fada Radio, Ittd., [1930] A. C. 
97 ; 99 L. J. P. C. 58 ; 142 L. T. 106 ; 47 
R. P. C. 69, P. C. 

Annotation : — ^Refd. Rico v, Chiiatianl (1931 ), 47 T. L. 11. 637. 

669. Add» Ciiation : — Affd, sub nom. British 
Thomson-Houston Co., Ltd. t;. Metro- 
politan- Vickers Electrical Co., Ltd. 
(1928), 46 R. P. C. 1,IT. L. 

Add. Annotation : — Consd. Pope Appliance 
Corpn. V. Spanish River Pulp & Paper Mills, 
[1929] A. C. 269. 

659a, ,] — In 1927, a patent was granted 

in respect of “ improvements in or relating 
to actuating devices for the control of the 
carburetters of internal combustion engines, 
but applicable for other purposes.” The 
first claim was as follows ; “ Actuating pro- 
vision suitable for use in connection with the 
control of the carburetters of internal com- 
bustion engines but applicable for other 
purposes having a rotary hand grip or 
operating member adapted to displace a 
longitudinally movable member incorporated 
within or substantially within the overall 
transverse dimension of said grip or operating 
member & a front collar for said grip or 
operating member said front collar being 
adapted to embrace the handle bar or other 
supporting member upon which the said 
actuating member is adapted to be mounted 
& in which the said grip or operating member 
is of a character such that power trans- 
mission mechanism which it may be adapted 
to actuate can be disconnected from it at a 
time at which it is mounted or located upon 
said handle bar or supporting member with 
said front collar in its normal position.” 
Pltfs. commenced an action for infringement 
of the pfitent. Lefts, denied infringement 
& alleged that the patent was invalid by 
reason of anticipation by prior specifications 
& prior users, for want of subject-matter & 
utility & for insufticiency, & counterclaimed 
for the revocation of the patent. Pltfs. 


alleged that^he object of the invention was 
to be able to expose the point of attachment 
of the power transmission mechanism, for 
ease of replacement, while keeping all the 
parts in operative engagement upon the 
handle bar. One of the prior specifications 
of A.M.A.C. relied on by defts. described such 
a device in the letter-press, but showed in 
the drawings a mechanism which could 
not be operated so as to fulfil the objects of 
pltfs. patent : — Held : assuming that the 
specification was not ambiguous, & that its 
object was as aUeged by pltfs., the specifica- 
tion of A.M.A.C. disclosed in its drawings a 
device that could be modified by a skilled 
mechanic so as to fulfil pltfs.’ objects & that 
accordingly the patent was invalid either by 
reason of anticipation or want of subject- 
matter. The action was dismissed with 
costs & an order was made for the revocation 
of the patent, such order to lie in the office 
for six weeks, or if notice of appeal be given, 
until judgment in the appeal. — Amalga- 
mated Carburetters, Ln>. v. Bowden 
Wire, Ltd. (1930), 48 R. P. C. 105. 

680a. .] — In an action for infringement defts- 

denied infringement, & alleged that the 
patent was invalid by reason of (inter alia) 
want of utility. Pltfs. proved the utility of 
their invention: — Held: the patent was 
valid, & had been infringed. — British 
United Shoe Machinery Co., Ltd. v. 
Lambert IIowahth & Sons, Ltd. & Gimson 
Shoe Machinery Co., Ltd. (1927), 44 
R. P. C. 511 ; subsequent proceedings (1929), 
46 R. P. C. 315. 

680b. S. l\ British United Shoe Machinery Co., 
liTD. V. Gimson Shoe Machinery Co., Ltd. 
(1928). 45 R. P. 0, 290, C. A. 

680c. S. P. Parkes S. & Co., Ltd. v. Cocker 
Bros., Ltd. (1929), 40 R. P. C. 241, C. A. 

688a. .] — Rose Street Foundry & 

KNOrNEERlNG Co., l^TD. V. INDIA RUBBER 

GurPA Perch A &; Telegraph Works Co., 
Ltd. (1929), 46 R. P. C. 294, C. A. 

Annolaiion 'RelA, Ciiicititiaii GrindorH (luc.) v. B. S. A. 

Tools, Ltd. (1930), IS li. P. C. .33. 


Part V. — Application for Patent 


700a. Effect of.] — Samples & indorsements 
thereon, deposited under Patents & Designs 
Act, 1907 (c. 29), s. 2 (6), can bo relied on in 
aid of the interpretation of the specification, 
&: as effective prior publication against a 
subsequent claim. — Notes op Official 
Rulings 1928 (B) (1928), 45 R. P. C. App. iv 

704. Add. Annotation : — Refd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C, 271. 


709a. Power to modify forms.] — The Comp- 
troller may only modify patents forms so 
as to adapt them for some pur])ose akin to 
the purpose for which they are primarily 
intended . — Re Salles’ Application (1927), 
45 R. P. C. 61. 

709b. Power to divide or antedate application on 
second application .] — Re Wingate’s Patent, 
No. 724a, post. 


PART IV. SECT, 8. SUB-SECT. 1. 

664 ii. affd., [1928] 2 D. L. H. 448 ; 
[1928] S. C. R. 8. 

688 i. Degree of utility necessary to 
support patent.] — Held: a deflalto 
amount of utility I.s not required by 
law to RUHtnin an Invention ; a slight 
amount of utility being: sulflolent. 
Ck)mmcrcial utility Is tbe very essence 
of a patont, k. a favourable reception 
by tno purchasinfir public is strong 


evidence of that degree of utility 
required by law. — P rentice r. 
DoMiNfON Rubber Co.. Ltd., [1928] 
Exch. O. R. 190.— CAN. 

PART IV. SECT. 8. SUB-SECT. 2, 

690 i. Kffrrt of non-user .] — FiLKCTRO- 
LYTTC 55ino Process Co, v. Frencb’s 
Complex Ore Reducing Co. of 
a\NAUA, Ltd., [1927] Exoh. C. R.. 94 ; 
affd., [1930] S. C, R. 462 ; 4 D. L. R. 
902.— CAN. 


PART V. SECT. 6. SUB-SECT. 1. 

1 i. fiiatement of dale— No 

power to amend.] — Held : after dis- 
closure made between the parties in 
conformity with r. 32, an order in 
chambers should not be made allowing 
one of tlie parties to amend Its state- 
ment of the date of the Invention relied 
on in the action. — Larkin-Warrbn 
liEPRIQERATTNa CORPN. V. FRIGIDAIBE 
r., [1932] Ex. C. R. 67.— CAN. ^ 
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717. Add, Annoiaiions : — As to{l) Refd. Ee Faxben- 
industrie Akt.’s Application (1928), 46 

K. P. C. 271. As io (2) Refd. Be Wingate’s 
Patent (1931), 47 T. L. R. 641. 

724a. Whether prohibition lies.] — On Oct. 26, 

1928, W. lodged an application & provisional 
specification for a patent for improvements in 
folding spectacles. The complete specifica- 
tion was lodged in July, accepted in Dec. 

1929, as No. 322,297. In Feb. 1930, notice 
of opposition was given by E. & the T. 
Optical Co. In Apr. 1930, W. lodged 
another application with a complete specilica- 
tion, differing only from No. 322,297 in the 
claims, which were fewer in number, but 
widened by the omission of certain limiting 
words. This specification was accepted on 
Apr. 28, 1930, as No. 328,584. W. then 
made an application for a division of the 
patent under r. 13 of the Patents Rules, & 
the Comptroller allowed it, holding that 
No. 328,684 should be treated as an applica- 
tion for a patent for an invention excluded 
by amendment from specification No. 322,297, 
<& should bear date Oct. 26, 1928. The 
opponents, contending that the Comptroller 
could not divide or antiidate the application, 
& that his decision, in the circumstances, was 
ultra vires the Patents & Designs Act & the 
rules thereunder, moved for a writ of pro- 
hibition to restrain the Comptroller & W. 
from proceeding with application No. 328,584 : 
— Held: (1) the decision of the Comptroller 
being in a matter of the administration of 
the Patent OfTfice & the procedure in granting 
a patent, was finiil, subject to an appeal to 
the I jaw Officer under the Act, & to directions 
which might be given by the officer under 
sect. 74, A; prohibition would not lie against 
Die Comptroller or the 1-aw Officer in respect 
of any act or decision so done or made ; 
(2) the division or antedating of an applica- 
tion for a patent provisionally decided by the 
Comptroller before opponents have been 
heard is a matter which can bo reopened & 
the decisions thereon reviewed in opposition 
proceedings, according to long established 
practice in the Patent Office, notwithstanding 
that such questions are not specifically 
included in the grounds of opposition 
enumerated in sect. 11 of the Act . — Re ! 


Wingate’s Patent, [1931] 2 Ch. 272 ; 100 
L. J. Oh. 370 ; 146 L. T. 672 ; 47 T. L. R. 641 ; 
48 R. P. 0. 416. 


727. For the existing parcbgraph substitute the 
following paragraph : — 

Injunction to restrain acceptance — Lawful 
ground of objection — “ Secret processes.’’] — 

Where an injunction had been granted to 
restrain appet. for a patent from disclosing 
processes derived from pltf. co., or from doing 
any act which might cause same to be- 
come public or commonly known, & the 
Comptroller- General refused to undertake 
when he should receive an application for 
the acceptance of a complete specification to 
consider such injunction a ** lawful ground of 
objection ” to the acceptance of the complete 
specification within Patents & Designs Act, 
1907 (c. 29), B. 7 (3), objecting to his duty 
prescribed by the Patent Acts being in any 
way interfered with by the ct., the ct. 
granted an injunction restraining the 
Comptroller- Genei'al from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance; the matter would be thrown 
open to public inspection, the specification 
being concerned with some of the processes 
which, as between pltf. co. &; appet., appet. 
had been restrained from disclosing, & because 
the Comptroller- General might accept the 
complete specification on the footing that 
the injunction against appet. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller-General undertook that 
the injunction granted against ajix^f’t. would 
be properly considered in deciding whetlier 
the specification sliould be accepted as being 
sometliing whirdi might constitute “ a lawful 
ground of objection ” to such acceptance, & 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appet. was 
also further restrained from j^roceeding with 
his ax^plication in addition to the injunction 
granted against liim in the ct. below. — Rex 
('O. & Bex Research Corpn. v. Muirhbad k, 
Comptroller-General of Patents (1926), 
96 L. J. Ch. 121 ; 136 L. T, 568 ; 44 R. P. C. 
38, O. A. 


Part VI. — Specifications 


736. Add. Annotation : — Refd. Kraft, Kraft Cheese 
Co. (Incorporated) & Kraft Walker Cheese 
Co. Proprietary, Ltd. McAnulty (1931), 
48 R. P. C. 536. 

778. Add. Annotation : — Refd. Re Dreyfus’ Applns. 
(1927), 44 R. P. C. 291. 

789. Add, Annotation : — Consd. Kraft, Kraft 
Cheese Co. (Incorporated) k Kraft Walker 
Cheese Co, Proprictarv, Ltd. v, McAnulty 
(1931 ), 48 R. P. C. 536.* 

789a. .] — Held: assuming applts,’ con- 

teutiem that a process for the production of 


a permanently keeping cheese was the main 
object of the specification was right, the 
patentee had not fulfilled his promise k 
shown the way to secure a permanently 
keeping cheese, even allowing that the 
patentee used the expression in a com- 
mercial sense intelligible to those concerned 
in the trade ; k there was insufficiency in the 
description of the process to be followed ; 
the patent was invalid. — ^Kbaft, Kbapt 
Cheebe Co. (Incorporated) k Kbapt 
Walker Cheese Co. Proprietary, I/td. v. 


McAnulty (1931), 48 R. P, C, 536, P. 0. 
PART VI. SECT 4, SUB-SECT, 1. 

Foiiisft'i' Phonofilm of Canada, Ltd. r>. Famous Platjbbs Canadian Corpn., Ltd., 11931) 
D. L, B. 803.— CAN. 
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795. Add* Annotations : — Retd. Pope Appliance 
Corpn. V, Spanish River Pulp & Paper Mills, 
[1029] A. C. 269 ; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. C. 289. 

796a. .] — Rose: Street? Foundry & 

Engineering Co., Ltd. v. India Rubber 
Gutta Peroha & Telegraph Works Co., 
Ltd. (1929), 46 R. P. 0. 294, 0. A. 

Annotation: — ^Befd. Cincinnati Grinders (Inc.) v. B. S. A 
Tools. Ltd. (1980). 48 R. P. C. 33. 

796b. .] — ^Pltfs. were owners of letters patent 

for ** improvements in & relating to apparatus 
for grinding cylindrical bodies.” The 
machine, the subject of the patent, was 
known as a centreless grinding machine, 
since the work to be ground was not sup- 
ported between centres, but was caused to 
rotate between the grinding wheel & two 
other points of support. In pltfs.* embodi- 
ment of the invention &; in the machine 
illustrated in the specification, the work 
rotated between a peripherally acting grind- 
ing wheel & a peripherally acting regulating 
wheel & rested upon a work rest placed 
between the two wheels. The specification 
described a theory according to which the 
machine was said to work. Claim 1 of the 
specification was for “ a method of grinding 
cylindrical bodies, which consists in support- 
ing a substantially cylindrical body in 
operative relation to a grinding surface 
having portions progressively more distant 
from the surface supporting the cylindrical 
body, rotating said body by means of a 
driving member, & in moving said rotating 
body into contact with more distant x)ortions 
of said grinding surface as said driving 
member moves said body relative thereto 
when said member engages projecting 
irregularities in said body,” Centreless 
grinders using non-peripherally acting wheels 
eitlier for regulating or grinding were old. 
Pltfs. brought an action for infringement 
against defts. who had built a machine with 
peripherally acting wheels, similar to pltfs.* 
machine. Defts. disputed the validity of the 
patent, & also submitted that, as their 
machine had been sold & supplied in parts 
& asserr.bled at the works of the purchasers, 
this did not constitute infringement by them. 
Defts. counterclaimed for revocation of the 
patent : — Held : it had not been proved that 
pltfs.* machine worked according to the 
theory given in the specification ; the claims 
were not limited to peripheral grinding or 
regulating wheels, but included machines 
whose grinding or regulating wheels were 
discs ; the “ driving member ** claimed was 
a mechanical equivalent of a fixed back rest 
which was therefore included in the claim ; 


therefore the claims were anticipated & 
were invalid for lack of novelty ; also that, 
on a construction of the specification put 
forward by pltfs., the invention had not been 
distinctly stated & that it merely consisted 
in certain, not novel, adjustments of well- 
known parts of a well-known machine, &, 
if the patent had been valid, the infringement 
would have been committed by the user who 
operated the machine in the infringing con- 
figuration & not by defts., the sellers of the 
machine alleged to infringe. The action was 
therefore dismissed & an order was made for 
revocation under the counterclaim. Pltfs. 
appealed : — Held : the patent was not 
limited to the use of peripherally acting 
wheels & was therefore bad for want of 
subject-matter Sc novelty ; it was also bad 
for ambiguity Sc want of utility ; Sc the 
specification as drawn was calculated to 
prevent a workman from using the tools of 
his trade. The appeal was therefore dis- 
missed. — Cincinnati Grinders (Inc.) v. 
B. S. A. Tools, Ltd. (1930), 48 R. P. O. 33. 

Annokition: — ^Refd. Lameon Paragon Supply Co., Ltd. t?. 

Cartt r-Davifl, Ltd. (1930;. 48 li. P. G. 133. 

804. Add, Annotations: — Consd. Hanks p. Ooombes 
(1928), 46 R. P. C. 237 ; Rose Street Foundry 
Engineering Co. v, India Rubber Gutta 
Pcrcha & Telegraph Works Co. (1929), 46 
R. P. C. 294. Refd. Submarine Signal Co. v. 
Uenry Hughes & Son, I^id. (1931), 49 R. P. C. 
149. 

804a. As to apparatus.] — Hanks v. Ooombes, No. 
308b, ante. 

810a. .] — Re Chbmischb Fabrik aup AerriEN 

(VORM E. SCHERING) PATENT (1928), 46 
R. P. 0. 403. 

814. Add, Annotation : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 R, P. C. 
163. 

843. Add, Annotation : — Refd. Re Chemische 
Fabrik auf Action (Vorm E. Sobering) Patent 
(1928), 46 R. P. C. 403. 

894a. Suitable drawings — What are.] — Re Stan- 
dard Telephones Sc Cables, Ltd.*s Appli- 
cation (1928), 46 R. P. C. 183. 

910. Add, Annotations: — As to (3) Refd. Boyce v. 
Morris Motors (1927), 44 R. P. C.* 106. 
Generally ^ Refd. Parkes Samuel Sc Co. v. 
Cocker Bros. (1929), 46 R. P. C. 241. 

918. Add, Annotatioyi : — Refd, Mellor v, Beai’d- 
more (1927), 44 R. P. C. 176. 

921. Add. Afinotaiiofus : — As to (1) Refd. Mellor v, 
Beardmoro(1927), 44 R. P. C. 175; Sharp Sc 
Dohme Inc. v. Boots Pure Drug Co, (1928), 45 
li. P. 0. 163 ; Re Simon -Carves & Robinson’s 
Patent (1928), 45 B. P. C. 407. 


PART VI. SECT. 4, SUB-SECT, 2.— - 
A. (b). 

q 1. QuatUiiies of inared tents .] — 

Iklico Products, Ltd. v. Acetol Pro- 
ducts, Inc., [1930] Ex. C. R. 64; 3 
D. L. R. 190.— CAN. 

Bm. As *to process .] — The specifica- 
tion of a patent for a process must 

fi olnt out clearly the method by which 
le process Is to be performed so as to 
aooompliah the object in view, — 
Eleotrolytio Zinc Process Co. v, 
French’s Complex Ore Reducing 
Co. OF Canada, Ltd., [1927] Exoh. 
0. R. 94.— CAN. 

PART VI. SECT. 4, SUB-«E0T. 4. 

9W i. IPAstftsr necessary to distinguish 


novelty or improvement — General rule.] 
— patentee, in a patent for an 
improvement on a known device, must 
not throw his net so wide as to omit 
to disclose honestly what belongs to 
the prior art os distinct from bis now 
claim. — Berobon v. Db Eekmor 
Electric Heating Co., Ltd., [1927] 
3 D. L. R. 99 ; [1927] Exoh. C. R. 181. 
—CAN. 


PART VI, SECT. 6, SUB-SECT. 1. 

989 i. Necessity for claim.] — (1) A 
patentee must define & limit with 
precision what he claims to have 
invontod, & everything not clearly 
claimed becomes publici Juris. 

(2) A patentee must clearly set forth 

89 


the various stops in a process claimed, 
Sc if designedly or unsldlftiUy bo makes 
it ambiguous, vaguo or indefinite, the 
patent is bad. — E t^ctrolvtio Zinc 
Process Co. v. French ’ s Comi'lbx 
Ore Reducing Co. op Canada, Ltd., 
[19273 Exch. C. R. 94; affd., [1930] 
S. C. IL 462 ; 4 D. L. R. 902.— CAN. 

989 11. .] — Anything disclosed 

in the specifications of a patent, & for 
which no claim is made, becomes 
publici juris. — Berobon i?. Db Kermor 
Electric Heating Co., Ltd., [1927] 
3 D. L. R. 99 ; [1927] Exoh. O, R. 181. 
—CAN. 

992 i. Necessity for clear statement ] — 
Elbotrolytio Zinc Process Co. v. 
French’s Complex Orb Reduoino 
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996, Add. Annoiationa : — Apld. Hanks r* Coombes 
(1928), 46 R. P. C. 237. Consd. Rose Stireet 
Foundry & Engineering Co. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. C. 294. Held. Re Parbenindustrie 
(I. G.) A. G.^s Patents (1930), 47 R. P. C. 289. 

1044). Add. Annotation: — Consd. Rose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. C. 294. 

1081. Add. Annotation : — Refd. Fuel Economy 
Co. V. Murray, [1930] 2 Ch. 93. 

1178. Add. Annotation: — Consd. Re Farben- 
industrie (I. G.) A. G.’s Patents (1930), 47 
R. P. C. 289. 

1182a. As to time & mode of hearing.] — 

Held : by the Ct. of Appeal, the appeal must 
be dismissed with costs as the matter was 
within the discretion of the judge. — ^British 
Cbianese, Ltd, v. Coubtaulds, Ltd. (1932), 
49 R. P. C. 345, C. A. 

1205a. Order of Court of Appeal In action 

for infringement.] — Douglas Packing Co. 
(Incorporated). Douglas Pectin Corpn.& 
PosTUM Co. (Incorporated) v. Evans & 
Co. (Hereford & Devon), Ltd. (1929), 46 
R. P. C. 493, C. A. 

1209. Add. Annotation : — Refd. Re Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 
316. 

1212. Add. Annotation : — Refd. Sharpe & Dohme 
Inc. V. Boots Pure Drug Co (1927), 44 R. P. 0. 
367. 

1218a. .] — Letters patent 

were granted in 1916 for a “ method & 
apparatus for separating quantities of molten 
glass or like material from mass.” Claim 1 
was as follows : “ The method of delivering 
charges of viscous glass from a viscous mass 
thereof which consists in producing by pre- 
forming a charge of glass of such form ^ 
dimensions & so related to the condition 
under which it is to be deposited that it will 
not fold, lap or coil when so deposited, & 
depositing it in such a manner that it will 
not fold, lap or coil.” After commencing an 
action for infringement, pltfs. moved for 
leave to amend the specification pursuant 
to sect. 22 of Patents & Designs Acts, 1907- 
28, but deleting some of the claims & certain 
optional alternatives, & by incorporating I 


other consequential amendments. Defts. 
contended that the amended form of one 
claim, which was appendant upon a claim 
which the amendment sought to delete, was 
inadmissible : — Held : leave be granted to 
amend the specification by deleting the 
claims desired, appendant claim to have the 
whole of the claim to which it was appendant 
incorporated in it, & by deleting the optional 
alternatives as asked for ; the costs of the 
motion & the costs of & occasioned by such 
amendments of the pleadings as were necessi- 
tated by the amendment of the specification 
to be defts. in any event. — Hollandsche 
(N. V.) Glas-en Metaalbank v. Rockwarb 
Glass Syndicate, Ltd. (1931), 48 B. P. C. 
426. 

1248. Add. Annotation : — Retd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 

1257a. .] — Letters patent were granted in 

1927 for ” an improved reflector & adver- 
tising sign for window, shop, & general 
dispUy purposes.” Claim 1 was as follows : 
“ A combined lighting unit & advertising 
sign of the kind hereinbefore referred to 
wherein the means for carrying the lamp or 
lamps Ls formed integral with the portion of 
the body of the sign which acts wholly as a 
reflector.” After commencing an action for 
infringement, pltf. moved for leave to amend 
the specification pursuant to sect. 22 of the 
Patents & Designs Acts, 1907-1928, by 
limiting the construction covered by the 
claims to one embodying a particular means 
of suspension 4 — Held : the desired amend- 
ment limited the claim, but would result in a 
claim for protection for an invention which 
had not been foreshadowed in the original 
specification & was a different invention from 
that claimed by the original specilication. 
The motion was dismissed with costs. — 
Warsh V. Albert Baker & Co. (1898), I/td. 
(1930), 47 R. P. C. 283 ; 47 R. P. C. 458, 
0. A. 

1261a. Amendments altering basis of selection 
patent.] — Re Farbenindustrie A. G.’s 
Patents, No. 351a, ante. 

1337a. Costs occasioned by amendment during 
action for infringement.] — Hollandsche 
(N. V.) Glas-en Metaalbank v. Rockware 
Glass Syndicate, Ltd,, No. 1213a, ante. 


Co. OF Canada, Ltd., No. 989 1, ante . — 

CAN. 


k i. Failure to claim advisable addition 
as necessary element of invention .] — 
Whore In the specification In a patent 
for an oven the patentee states that a 
certain device or addition is odvluablo 
or preferable, but does not clolni it 
as a necessary clement of the Invention, 
any oven so constructed as to represent 
the Invention patented, but without 
such additional device, vill bo an 
infrinffenient of tbe patent. — Semet- 
SOLVAY Co. V. CoMR. OF PATENTS, 
[19271 3 D. L. li. 3«.^> : 119271 Exch. 
C. 11. 218 ; affd.. [19291 4 D. L. K. 1081 ; 
S, O. K. 172.— CAN. 


PART VI. SECT. 6. SUB-SECT. l.-~A. 

1059 i. General rule— Quesinm firr 
jadye- Idndify of tu'o inveniions .] — 
Held ; llie const mclion of the language 
of the Bpot'ificallon of a pattiit is a 
ijuuKtion of law for the pllf.co.’s 

specification covertd not imuely the 
precise mechanlwm dcsorlbed, but the 
attainment of a novel result at which, 


I according to the arbitrator’s findings, 
deft.'s machine was designed to arrive 
by moans of a process substantially 
equivalent to that disclosed in pltf. 
co.’s specification, such findings in 
consequence establishing what Is in 
law an Infringement of pltf. co.’s 
patent. — Farmeub* Milkino JNIaciiine 
Co., Ltd. v. Knapp, [1928] N. Z. L. It. 
501.— N.Z. 


PART VI. SECT. 6, SUB-SECT, 2.— C. 

1105 i. General rale ,] — The language 
in a patent should be liberally con- 
strued with a view to maintaining its 
validity. — Davis Log & Kaft Patents 
C o. V, Oathels (B. C.), 11 927 J 4 
D. L. R. 95 ; [1927] 2 W. W. li. 753.— 
CAN. 


PART VI. SECT. 7, SUB-SECT. 2,— B. 

sa. sanctum amendment notwith- 
standing action for infringement or 
revocation.y—'When an application has 
been made under sect, 71 of Patents 
Act, 1903-1921, of Australia, to amend 
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a complete specification, & afterwards 
an action fur Infringement, or for 
rcvo(;ation, is coramoncod, sects. 80 
& 81 of the Act do not preclude the ct. 
which has seisin of fho application 
from permitting a modification of the 
amendments proposed & from sanction- 
ing the inodirtou amendmouta. After 
the High Ct. of Australia had afiJrmed 
an order by which a patentee’s applica- 
tion under sect. 71 had been dismissed 
upon the ground that the amendments, 
contrary to sect. 78, would make the 
invention substantially different from 
that originally claimed, proceedings 
were commenced for revocation of the 
patent. Upon appeal to the Privy 
Council the patentee was allowed to 
modify the amendments proposed, but 
the Board, not being satisfied that the 
amendments even as modified were 
permissible under socit. 78 except as 
to certain imcontestod items, affirmed 
the judgment of the High Ct., subject 
to alloudng the uncontestod amend- 
ments. — 'CowpKR (N. L.) V. Paper 
Sacks Proprietary, Ltd., [1932] A. C. 
709 ; 101 L. J. P. O. 165.— AUS. 
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Part VII. — Grant of Patent 


1352a. -,] — 720 A. B.’s Application 

(1902), 19 B. P. 0. 403. 

1858. Add, Annotation: — Aa to (2) Refd. Re 
Wingate’s Patent (1931), 47 T. L. R. 541. 

1368a. — ^ ^ .] — The manufacturer of a 

particular aHicle may be regarded as 
interested in commercial processes for making 
such article marketable ; but an opposition is 
not necessarily admissible, merely because 
it is not frivolous, vexatious or blackmailing. 
— Re Clavel’s Application (1928), 46 R. P. C. 
222 . 

1364. Add, Annotation : — Refd. Rc Clavel’s Appln. 
(1928). 46 R. P. C. 222. 

1869. Add, Annotation: — Consd. 72^ Clavel’s Appln. 
(1928), 46 R. P. 0. 222. 

1413. Add, Annotation : — Apld. Re Carpmael’s 
Application (1928), 46 R. P. C. 321. 

1419. Add, Annotation: — Folld. Re Carpmael’s 
Application (1928), 46 R. P. C. 321. 

1424a. .] — Letters patent were granted for 

“ Improvements in apparatus for breaking 
uj), untwisting, & teasing the fibres in the 
form of ropes & the like.” Claim 1 of the 
specification was as follows : ” In a rope 

untwisting, breaking up, & teasing machine, 
the combination with a rotary right-angled 
nozzle ha Aung a guide passage adapted to 
receive a rope through its axial arm & 
discharge it tlirough the radial one, of 
stationary teasing sinkes fixed in the plane 
of rotation of the rope end, & a hood or 
casing so shaped as to form a giiide for the 
end of the rope whirled round by the said 
radial arm so as to direct it against the 
spikes.” In an action for infringement of 
the patent pltfs. alleged infringement of 
Claims 1 & 2. Defts. denied infringement 
& alleged that the patent was invalid by 
reason of w'ant of novelty & subject-matter, 
inutility, insufficiency & ambiguity : — Held : 
the patent was confined to, or at any rate 
included, lateral guidance by the casing ; 
on a proper construction of the specification 
the passages in the rotating fan in defts.’ 
machine could not be described as a rotating 
right-angled nozzle & there was no infringe- 
ment of Claims 1 or 2 ; the patent was, on 
this construction, admittedly not anticipated 
by any of the prior specifications, but there 
was no inventive step between certain of the 
latter & pltfs.’ patent, & the patent was also 
invalid on the grounds of insufficiency & 
ambiguity. The action was dismissed with 


costs. — ^B orb & Bore v, Greaves & Thomas 
(1932), 49 R. P. C. 571. 

1437. Add, Annotation: — Refd. Re Mooney’s 

Appln. (1927), 44 R. P. C. 294. 

1495a. .] — Re Carpmael’s Application 

(1928), 46 R. P. 0. 411. 

1496a. Interlocutory orders — Order for dis- 

covery.] — A. having applied for the ^ant to 
him of letters patent, the application was 
opposed by B., who claimed that he was the 
first & true inventor. In the course of the 
proceedings before the Comptroller an order 
for the discovery & production of documents 
was made against A. A. thereupon applied 
by originating summons by way of appeal 
asking that the order be set aside. At the 
hearing B. took a preliminary objection to 
the ct.’s jurisdiction : — Held : the juris- 
diction of the ct. to entertain the appeal was 
excluded by sect. 11 (3) of the Patents & 
Designs Acts, 1907 to 1928. The provision 
for appeal to the law officer thereby made 
includes not only final decisions but inter- 
locutory matters ; & this is not affected by 
sect. 77 (2) of the Consolidated Patent Acts. 
The words which put the Comptroller in the 
same position in all respects as an official 
referee do not imply any other right of 
appeal. — Re Robertson’s Application for 
Lk'iters Patent, [1930] 1 Ch. 186 ; 99 

L. J. Ch. 145 ; 142 L. T. 307 ; 46 T. L. R. 
17 ; 47 R. P. C. 215. 

1503a. Essentials.] — T^ractice of the Comp- 

troller-General under rr. 42 & 43 of the 
Pat/cnts Rules, 1920, in relation to the filing 
of statements & counter-statements in pro- 
ceedings by way of opposition to the grant 
of a patent or of application for the revoca- 
tion of a patent. The statement filed under 
r. 42 must fully set out the facts upon the 
opponent bases his case, & the counter- 
statement filed under r. 43 must fully set 
out the grounds upon which the opposition 
is contested. The issue between the parties 
should be clearly defined in the statement & 
• counter-statement, shoiild not be left to 
be defined later in declarations filed under 
rr. 44 & 45. — Notes op Offical Rulings 
(1932), 19 R. P. C. 1. 

1505a. Essentials.] -Notes of Official 

Rulings, No. 15()3a, ante, 

1505b. Disclosure of vital documents — Time for — 
Not limited to five days provided by rule 48.] — 
Notes of Official Rulings (1929) B. (1929), 
46 R. P. C. App. iii. 


Part VIII. — Register of Patents. 

1522a. Agreement as to ownership .] — Re Smith’s (H. E.) Patent (1929), 40 R. P. C. 400. 


Part X. — Assignment and Devolution of Patents. 


lS34a. Airreement lor assignment — Whether repre- 
sentation that grantee was " original 
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inventor ” material misrepresentation.]— 
Held : it had not been proved that a material 
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misrepresentation had been made. — -Thomp- 
son v» Jefferson (1928), 46 B. P. 0. 809, 

P. 0. 

Con8truction.]--^ee Nos. 1666-1667a, 

post. 

1546. Add. Annoiaiions : — Reid. Palmolive Co. (of 
England) v, Freedman (1927), 44 T. L. B. 86. 
Mentd. English Hop Growers v. Bering, 
[1928] 2 K. B. 174. 

1557a. Of all patents In relation to preparation 

& application of gutta percha — What patents 
within agreement.] — Bbwley o. Hancock 
(1866), 6 Be G. M. & G. 391 ; 26 L. T. O. S. 
264 , 2 Jur. N. S. 289 ; 4 W. B. 834 ; 43 
E. B. 1286, L. 0. 

By Joint owners of patents— Assignments 


to ** contain covenants by vendors that 
patents valid — ** & such other covenants as 
may be reasonably required .**] — See Con- 
tract, Vol. XII., pp. 29, 30, No. 73. 

1557b. Assignment of all asslgnor*s Interest in 
patent — ^Passes right to apply for extension 
of term .] — Be Beard & Scott’s Patent, Re 
Scott & Beard’s Patent (1927), 45 B. P. O. 
31. 

1562. Add. Annotcdion : — As io (3) Apld. The 
W. H. Randall, [1928] P. 41. 

1577. Add. Amiotations : — Overd. English Scottish 
& Australian Bank, Ltd. v. 1. B. Comrs. 
[1931), 48 T. L. R. 170. Refd. Curtis Brown, 
Ltd. V. Jarvis, Jarvis v. Curtis Brown, Ltd. 
(1929), 14 Tax Cas, 744. 


Part XI. — Licences. 


1590. Add. Citation ;~-28 B. P. 0. 229. 

Add. Annotation : — Retd. Lacteosote v. AJber- 
man, [1927] 2 Ch. 117. 

1603. Add, Annotation : — As to (1) Apld. Huntoon 
Co. V, Kolynos (Incorporated), [1930] 1 Ch. 
528. 

1603a. .] — (1) A licence to “ make 

use, exercise, &: vend ” a patented invention 
for a particular form of collapsible tube 
contained a condition that the licencees 
should purchase from the inventor all such 
wires for connecting the caps with the tubes 
as they should use with the tubes, the cap 
being not within the protection of the 
patent : — Held : the condition was null & 
void under Patents & Besigns Act, 1907 
(c. 29), 8. 38. 

(2) Another condition in the licence pro- 
vided that the patentee should at his own 
cost, at the request of the licencees, commence 
& prosecute all legal proceedings in re^^pect 
of infringement or suspected infringement of 
the patent : — Held : in the circumstances of 
the case a refusal to take proceedings when 
requested to do so by the licencees was not 
such a breach of the contract as would dis- 
entitle the assignees of the licencors to sue 
upon another stipulation contained in it. — 
Huntoon Co. v. Kolynos (Incorporated), 
[1930] 1 Ch. 528 ; 99 L. J. Ch. 321 ; 143 
L. T. 165 ; 40 T. L. R. 2,53 ; 47 R. P. C. 
403 : subsequent proceedings^ 48 II. P. C. 98, 
C. A. 

1608b. Interdependent conditions — What are.] — 

Huntoon Co. v. Kolynos (Incorporated), 
No. 1603a, ante, 

1608. Add, Annotation : — ^Refd. Fuel Economy 
Co. V, Murray, [1930] 2 Ch. 93. 

1609. Add. Annotation: — As to (1) Dbid. Fuel 
Economy Co. v, Murray, [1930] 2 Ch. 93. 

1619a* Executed agreements.] — Pltf., who ex- 
ploited patents, in 1930 acquired from one 
8. the sole rights of exploitation of letters 
patent No. 267,705 for a thi*ee- wheel motor 


delivery carrier. On Oct. 29, 1930, he entered 
into an agreement with defts. that they should 
take over the sole manufacturing rights for 
(ipeat Britain & export to any part of the 
world except Germany, in which it was (inter 
alia) agreed that the manufacture of the 
vehicle was to commence forthwith on the 
understanding that the patent rights were 
sound & that defts. were kept safeguarded 
& indemnified against infringement. Befts. 
were to provide the necessary facilities to 
enable the manufacture to be accomplished 
& to make an original payment, part of 
which was payable on siting the agreement 
& to pay certain royalties. In Sept. 1931, 
pltf. commenced an action against defts., 
claiming a certain sum under the agreement. 
Befts. by their defence denied that the 
agreement was binding on them, alleging 
(inter alia) fraud A misrepresentation, & 
that the agi*eernent was entered into upon the 
understanding that the patent rights were 
sound, & that they were not sound, & that 
the patent was on various grounds invalid ; 
they also denied the title of pltf. to grant 
the rights gi'anted under the agreenient. 
Befts. counter-claimed for money paid to 
pltf. & for expenses incurred by them : — 
Held : the defences of fraud &> misrepre- 
sentation failed & the agieement did not 
contain any guarantee of the validity of the 
pat/cnt by pltf., but it meant that both 
arties had agreed that manufacture should 
egin forthwith on the assumption that the 
patent was valid & that they should co- 
operate to prevent infringement ; the agree- 
ment had been executed & therefore, even if 
there had been a guarantee of validity by 
pltf., defts. could not set up a plea of invalidity 
whilst continuing to manufacture under the 
agreement ; the doctrine of estoppel applied 
& defts. were not entitled to deny pltf. ’s title. 
Judgment was given for pltf. with costs & 
the coimter-claim was dismissed with costs. — 
SuHB (R. F. H.) V, Crofts (iENaiNEERS), Ltd. 
(1932), 49 R. P. C. 359. 


PART X. SECT. 8. 

1545 I. Cirorruint for payment of 
royalties by asHynces — Vovenant to 
** warrant S defend ’* by aasianf/r ,] — 
Green v. Watson (1884), 10 A. li. 


PART XL SECT. 1, SUB-SECT. 6.— B. 

1604 V. .J — In an action for 

royalties against the licensee of a 

S atont : — Held : No covenant that 
tie patent was valid was to be implied 
in the agreement, the licensee is a 

42 


urchaser of personal property & the 
lie of caveat envptor applies. A Judg- 
lont declaring the patent void would 
0 no defence to an action for royalties. 
-Anderson e. Shepard, Ltd., [1931] 
D. L. E. 204; 66.0. L. E. 105.— 
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1688* Add* Annotaiion : — Refd* Huntoon Co. v. 

Kolynos (Incorporated), [1930] 1 Oh. 628. 
1660. Add* Annotation : — Refd. Curtis Brown, 
Ltd. V* Jarvis, Jarvis v, Curtis Brown, Ltd. 
(1929), 14 Tax Cas. 744. 

1651a« .] — Meld: the phrase “ the public 

interest was to be construed in its widest 
meaning, & not simply with regard to the 
purcha&ig public. — Be Brownie Wireless 
Co. or* Great Britain, Ltd, (1929), 46 
T. L. B. 684 ; 46 B. P. C. 467. 

Annotation : — Reid. Re Loewe Radio Co.’s Application (1929). 
46 R. P. 0. 479. 

1652. Add, Annotation : — Generally ^ Consd. Re 
Brownie Wireless Co. of Great Britain 
(1929), 46 T. L. B. 684. 

1665a. .] — Be Brownie Wireless Co. 

OP Great Britain, Ltd. (1929), 46 T. L. B. 
684 ; 46 B. P. 0. 467. 

Annotation : — Reid. Re Loewe Radio Co.’s Application 
(1929), 46 R. P. C. 479. 

1656a. — - Question of degree.] — Re Loewe 
Badio Co,, Ltd.’s Applications for the 
GRANT OF COMPULSORY LICENCES (1929), 46 
B. P. C. 479. 

1666. Add* Annotation : — Refd. Re Brownie Wire- 
less Co. of Great Britain (1929), 46 T. L. B. 
684. 

1666a. Undertakings to Comptroller-General 

— Should not be required.] — Re Loewe Badio 
Co., Ltd.’s Applications for the grant op 
COMPULSORY Licences (1929), 46 B. P. C. 
479. 

1666a. Cancellation of endorsement — Procedure.] — 

(1) Where a patentee applies, under sect. 
24 (6), of Patents & Designs Acts, 1907 & 
1919, for the cancellation of the indorsement, 
“ licences of right,” on a patent, the Comp- 
troller-General of Patents may advertise the 
application, indicating the procedure to be 


followed by any person willing to oppose it, 
may require the filing of statements & 
evidence by the patentee & an opponent, & 
may hear the parties before deciding the 
application. 

(2) Buies 73, 74, & 76 of Patents Buies, 
1920, are intra mres & valid. — B. v* Comp- 
troller-General OF Patents, Ex p* Engl, 
[1930] 1 K. B. 617 ; 99 L, J. K, B. 271 ; 142 
L. T. 600 ; 47 B. P. C. 118. 

1669. Add* Annotaiion: — As to (1) Refd. Con- 
stantinesco v* B. (1927), 11 Tax Cas. 730. 

1673a. .] — (1) No action for a de- 

claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Govt, department con- 
cerned is competent or open to the patentee 
under Patents & Designs Act, 1919 (c. 80), 
s. 8, if the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The true effect of sect. 8 is to 
give merely a right of compensation to the 
patentee against the Crown for the use by 
its officers of his invention for the purposes of 
the Crown, &; it does not give any right in 
itself to sue the department concerned. 

(2) A claim for a declaration of the validity 
of the patent is not a claim in tort because the 
Crown has the right to use the patent on the 
statutory terms set out in sect. 8. 

An action in which such a declaration was 
claimed against the Air Council, dismissed 
on the above grounds. — R owta-ND k Mac- 
kenzie-Kennedy V* Am Council (1927), 96 
L. J. Ch. 470 ; 137 L. T. 794 ; 43 T. L. B. 
717 ; 44 B. P. C. 4.53, C. A. 

Annotations: — Generally* Refd. MarkenzIo-KennpdT t>. Air 
Council (1927), i:i8 L. T. 8; Oilloghan v. Minister of 
Health (103J), 47 T. L. K. 439. 


Part XII. — Term of Patent. 


1681a. Being beneficial owner.] — Re White I 
& Gray’s Patent (1927), 46 K. P. C. 119. 

1684a. Interests of foreign shareholders 

acquired by Public Trustee — Patents & Designs 
Acts, 1907-1919, s. 18 (6).] — Re Stirling’s 
Patent, Re Stirling & Schmidt’s Super- 
heating Co. (1910), Ltd.’s Patent (1928), 
46 B. P. C. 133. 

1687a. Joinder of grantee — Application by 
assignee.] — Where a grantee declines to join 
in an application for the extension of the term 
of a patent k lodges notice of opposition, it is 
necessary to join such grantee as a party to 
the summons. — Re Beai^d & Scott’s Patent, 
Re Scott k Beard’s Patent (1927), 46 
B. P. C. 31. 

1687b. Discretion of court to dispense with.] — 

Re Drbssler’s Patents (No. 2) (1928), 46 
B. P. 0. 166. 


1687c. .] — Re Smith’s (E. J.) Patents 

(1928), 46 B. P. C. 166. 

1687d. .] — Re Allen k Bennett Bros. 

Ltd. Patents (1929), 46 B. P. C. 397. 

1687e. Assignor.]— zee Owen’s Patent (1928), 46 
R. P. C. 333. 

1687f. Person entitled to apply for Convention 
patent.] — A co. became entitled in 1914 to 
apply for a patent in this country for an 
invention prol<i;cted by letters patent in 
America dated May 18, 1914, & was therefore 
in a position to apply under sect. 91 of 
Consolidated Patents k Designs Acts, 1907 
& 1919, for a Convention patent, the date of 
which V hen granted would be the same as 
that of the American letters patent. Owing 
to the war the co. made no application for 
any grant of letters patent imtil Mai*. 1920, 
when by virtue of powers of extension 


PART XI. SECT. 1, SUB-SECT. 6. 

ip. Sub •assignment — Position of 
parties.h—lllLi. v. Moisan, [19271 2 
D. L. R. 1089.— CAN. 


PART XL SECT. 1, SUB-SECT. 8. 

h I. InmlidUy of patent *) — 

QRAMNBIX V* O’CSDAB OORPN. (1927), 
60 0. L. R. 626 ; varied, [1 928 J 3 D. L. R. 
843 ; [1928] S. O. R. 642.— CAN. 


PART XL SECT. 2, SUB-SECT. 1. 

sq. Non-ntanyfaeture in Canada — 
Cod when imported unrea8i>nablu large.] 
— Mitoukll Co. v. Atlas Systems, 
[19291 1 D. L. R. 538.— CAN. 

PART XL SECT. 2, SUB-SECT. 2. 

1862 i. Grant of licence — On wJuU terms 
granted — Licence fee — How calculated*] 
— Consolidated Wafer Co., Ltd, v* 
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International Conk Co.. Ltd,, [19271 
1 D. L. 11,402 ; [1927] S. C. R. 300.— 
CAN. 

it. Appeal — From Exchequer Court — 
Proceedings under Patent Act, 1923 
(c. 23), $, 40 — Jurisdiction of Supreme 
Court of Canada. 1— Consolidated 
Wafer Co., Ltd. v* International 
Cone Co., Ltd., [19271 1 D. L. R. 402; 
[19271 S. C. R. 300.— CAN. 
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vested in the Comptroller under temporary 
rules made by the Board of Trade & having 
statutory force, a grant was made to the 
CO. of letters patent in respect of the 
invention. Shortly before the expiration of 
this grant the co. in 1929 applied by origin- 
ating summons for an extension of the t^m 
of the letters patent on the ground of losses 
which they alleged they had suffered by 
reason of the war : — Held : the patentees 
having been entitled to apply for a Con- 
vention patent were within the description 
of “ patentee as such ** in sect. 18 (6) of 
Consolidated Patents &; Designs Acts, 1907 
& 1919, the application for a grant had been 
properly postponed, & they had suffered loss 
or damage owing to the war. They were 
therefore entitled to the extension they 
sought. As the term of the letters patent 
had expired at the date of the healing a 
re-grant was necessary. — lie Western 
Electric Co., Ltd.’s Patent, [19311 1 Ch. 
68 ; 100 L. J. Ch. 82 ; 144 h. T. 299 ; 46 
T. L. R. 549; 48 R. P. C. 155. 

Annoialitm Befd. lie Britijsb n’lioniHoii-Hoiistoj) Co., 
Letters Patent Nos. ir),P18 of 15)15 it 148,120 (10.^1), 
49R. P. C. 218. 

1690a. Government Departments — Represented by 
Comptroller.] — Western Electric Co., Ltd., 
applied by originating summons for the 
extension of the term of two patcmts granted 
in respect of “ improvements in Cores for 
Pupin lioading Coils, electromagnets, & the 
like.” One of the patents expired prior to 
the hearing of the summons. The applica- 
tion was opposed by the Postmaster-General, 
who alleged that there had been a postponed 
demand- owing to the War & arising out of 
the non-installation of older types of 
apparatus: — Held: (1) in the preliminary 
proceedings Govt. Depts. were sufficiently 
represented by the Comptroller, & should not 
be otherwise represented ; (2) at the hearing 
there had been loss of oiijiortunity owing to 
the war, but this had been counterbalanced 
in part by a postponed demand. An ex- 
tension of eighteen months was gi*anted. — 
He Western Electric Co., Ltd., Letters 
Patent No. 103,188 107,007 (1932), 49 

R. P. C. 342. 

1695a. -.] — Re British Thomson-IJouston 

Co., Ltd., Letters Patent Nos. 15,418 of 
1915 A 148,129 (1931), 49 R. P. C. 218. 

1706a. .] — Beard Scoti’s Patent, Rc 

Scott Beard’s Patent (1927), 45 R. P. C. 
31. 

1711. Add, Annotation : — Refd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1743. Add, Annotation : — Rcfd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1750a. Neufeldt & Kuhnke G.m.b.H. 

Patents (1930), 47 R. P. 0. 553. 

1750b. .] — P. & B. wore the grantees of two 

patents. The first patent was granted in 
respect of an invention for “ improvements 
in or relating to gyro-compasses.” The 
second patent was granted for another 
invention for “ improvements in or relating 
to gyro-compasses.” P. died on Aug. 4, 
1920, & under his will the patents became 
vested in B. On June 17, 1930, leave was 
7 ^ present the petition out of time : 

Held : the inventions were of exceptional 
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merit Sd utility ; the patentees had made a 
substantial loss in the circumstances no 
objection should be taken to the accounts ; 
& each patent should be extended for ten 
years from thb date of expiry in each case. — 
Re Perry & Brown’s Patents (1930), 48 
R. P. C. 200. 

1750c. .]— A. H., Ltd., T. & G., were the 

grantees of a patent granted in respect of 
improvements in finishing prisms or lenses 
or combinations of the same & in apparatus 
therefor ; A. H., Ltd., & T. were the grantees 
of a later patent granted in respect of 
improved process & apparatus for finishing 
lenses. The patentees applied for ex- 
tensions of the terms of the patents : — Held : 
the inventions were of very exceptional 
merit & utility ; the patentees had been 
inadequately remunerated ; possible pur- 
chasers of the patented apparatus were few 
& commercial development of the patents 
must necessarily be slow ; taking all these 
matters into consideration the first patent 
must be extended for ten years, & the second 
patent extended for such a term as to expire 
contemporaneously with the first patent. — 
Re Adam Hilger, Ltd., Twyman & Green 
Patents (1931), 49 R. P. C. 245. 

1765. Add, Annotations: — Consd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 193. Refd. Re Neufeld. 
& Kuhnke Patents (1930), 47 R. P. C. 553. 

1777, Add, Annotation: — As to (4) Consd. Re 

Neufeldt & Kuhnke Patents (1930), 47 

R. P. 0. 553. 

1783, Add, Annotation : — As to (2) Consd. Re 

Neufeldt & Kuhnke Patents (1930), 47 
R. P. 0. 553. 

1795, Add, Annotation: — Consd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 

1836. Add. Annoiaiions : — Consd. Re Masebinen- 
fabrik Augsburg-Nurnberg A. G. Patents 
(1929), 47 R. P. 0. 193. Refd. Re Neufeldt 
& Kuhnke Patents (1930), 47 R. P. 0. 553. 

1863. Add, Annotation: — As to (1) Consd. Re 

Neufeldt & Kuhnke Patents (1930), 47 
R. P. O. 553. 

1883a. .] — Re Lake’s Patents (1028), 46 

R. P. C. 136. 

1904. Add, Annotation : — Refd. Re Mascliinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1914, Add, Annotation : — Consd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 653. 

1925a. Patent endorsed “ licences of right — 
Form of order for extension.]— Sanders’ 
(Thomas) Patent (1931), 48 R. P. C. 342. 

1944. Add. Annotation: — Refd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 

1945. Add. Annotation : — Refd. Re Maschinen- 
fabrik Augsburg-Niimberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1955. Add. Annotation : — As to (2) Consd. Re 
Maschinenfabrik Augsburg-Niimberg A. G. 
Patents (1929), 47 R. P. C. 193. 

1956a. ,]-— Rc Maschinenfabrik Augs- 

buro-NOrnberg a. G. Patents (1929), 47 
R. P. C. 193. 

1959a. Not confined to profits of petitioner assignee 
— Includes profits of original inventor & all 
subsequent holder.] — Rc Maschinenfabrik 
Augsburg-NOrnbebg a. G. Patents (1929), 
47 R. P. C. 193. 



VoL XXXVI.— Patents. Cases 1997a-2124, 


1997a. Irregularity In service of advertise- 
ments — Excused .] — Re Panicali & Brenni’s 
Patent (1927), 44 R. P. 0. 509. 

2005a. Withdrawal of opposition — ^Terms on which 
permitted.] — Re Maschinbnfabrik Augs» 
burg-NCrnberg a. G. (1929), 47 R. P. C. 
193. 

2005b. Necessity for accurate statements in 
affidavits.] — Re Brown & Bostock Patent 
(1931), 48 R. P. 0. 215. 

2012. Add* Annotation : — Refd. Re Maschmen- 
fabrik Augsburg-Niimberg A. G. Patents 
(1929), 47 R. P. C. 193. 

2019a. Over eight months prior to expiry — 

Hearing over five months prior to expiry.] — 

Re Mills & Morris, Letters Patent No. 
105,857 (1932), 49 R. P. C. 320. 

2021. Add. Annotation : — Refd. Re Cliiunbers' 
Patent (1927), 44 R. P, C. 332. 

2021a. .]— 22c Bouyer*s Patent (1928), 45 

R. P. C. 208. 

2023a. Six months after expiry.] — Re Horst- 

MANN, HORSTMANN & EDGAE’S PATENT 

(1928), 40 R. P. C. 1. 

2027a. Notice of opposition.] — Re Mas- 

CHINENFABRIK AUGSBURG-NuRNBERG A. G. 

Patents (1929), 47 R. P. 0. 193. 

2027b. Form of petition .] — Rc Ruth’s Patent 
(1931), 48 R. P. C. 553. 

2029a. .] — Re Morp’s Patent 

(1929), 40 R. P. C. 335. 

2031. Add. Annotation: — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 430. 

2036a. .] — Re British Thomson-Houston 

Co., Ltd.’s Patent (1929), 40 R. P. C. 
307. 

Annotation: — Mentd. 2tc Western Electric Company’s 
Patent (1930), Hi T. L. R. 5-19. 

2044a. .] — Re Wade’s Patent, 

Re Douglas’ Patent (1929), 46 R. P. C. 518. 
2056. Add. Annotation : — Consd. Re Neufeldt & 
Kuhnko Patents (1930), 47 K. P. O. 553. 

2060a. .] — Re Clyde & Dobbie McInnes, 

Ltd. Patents (1929), 40 R. P, C. 429. 

2062a. .] — Re Gilbert’s Patents 

(1927), 44 R. P. C. 527. 

2062b. .] — Re Western Electric' Co., Ltd.’s 

Patents (1927), 45 R. P. C. 117. 

2062c. Manufacture In Irish Free State — Before 
Treaty.] — Held : as the patentee was working 
witliin the area of the British patent before 
the Irish Treaty, the considerations as to 
manufacture abroad were subject to modifica- 
tion & did not debar extension ; also in the 
case of war losses the merits scarcely came 
into consideration. — Re Hilton (.John) 
Patent (1932), 49 R. P. C. 398. 

2064a. Loss partly made good by subsequent 

profits.] — ^An application for an extension of 
the term of a patent was opposed on the 
ground (i?i/cr aha) that sales lost during the 
war had been balanced by accumulated de- 
ferred sales after the war : — Held : there 
had been a loss which had been in part, but 


not wholly, made good by a subsequent gain, 
& an extension of two & a half years should 
bo granted. — Re Higginson & ARUNDEii’s 
Patent (1027), 44 R. P. C. 430. 

2064b. . -Held : in order to show that 

a loss had been counterbalanced by subse- 
quent gains, it should be established that, as 
the result of the cessation of hostilities, those 
who had been holding up their demands had 
loosed them, so that, in the post-war years, 
the arrears of orders had been executed in 
addition to the work which would noimally 
have been done in the normal development 
of the patent. — Re Bates & United Shoe 
Machinery Co.. Ltd.’s Patent, Rs Bates 
Richards & United Shoe Machinery 00'., 
Ltd.’s Patent (1928), 45 B. P. O. 270. 

2064c. .] — Re Bouyer’s Patent (1928), 45 

R. P. C. 268. 

2077a. Illness of patentee owing to war.]~Re 
Evanovitch’s Patent (1928), 40 R. P. C. 
168. 

2090a. .] — Re Enfield Cycle Co., Ltd. & 

Smith’s Patent (1927), 44 R. P. C. 526. 

2094. Add. Annotation : — Refd. Re Chambers’ 
Patent (1927), 44 R. P. O. 332. 

2105a. J?e Spengler’s Patent (1929), 40 

R. P. C. 331.' 

2112. Add. Annotation : — Refd. Re Chambers* 
Patent (1927), 44 R. P. C. 332. 

2113a. .] — Electrical Research Products, Inc., 

& Standard Telephones & Cables, Ltd., 
applied by originating summons for the 
extension of the term of a patent granted in 
respect of “ improvements' in electric wave 
amplifying apparatus.” The patent ex- 
pired prior to the hearing of the summons. 
The application was opposed by Radio 
Manufactures Assocn., Columbia Grapho- 
phone Co., Ltd., Mullard Radio Valve Co., 
Ltd.. Mitcham Works, Ltd., & I'hilips Lamps, 
litd. The opponents denied that any loss 
was suffered by reason of the war, & alleged 
that by the earlier development by reason of 
the war of various uses to which the patent 
could be applied, the use of the patent had 
been accelerated & not retarded by the war. 
They further contended that the ct. must not 
consider the more length of time lost, but its 
relative value compared with a similar period 
of time at the end of the life of the patent : — 
Held : the opponents failed to show that 
appets. had been compensated by reason of 
the war for loss of opportunity for the period 
during which they were prevented by the 
\\ ar from dealing with the patent, & that the 
pa^nt should be extended for four years. — 
Re Western Electric Co., Ltd.’s Patent 
(No. 275 OP 1915) (1931), 48 K. P. C. 218. 

2123a. Postponed demand.] — Re Western 

Electric Co., Ltd., Letters Patent No. 
103,188 & 107,007, No. 1690a, ante. 

2124. Add. Annotation: — As to (2) Consd. Re 
Western Electric Co.’s Patent (1930), 46 
T. L. R. 549. 


PART XII. SECT. 2, SUB-SECT. 8.— F. 

2029 I. Form of application — Peti‘ 
turn .] — In 1916 a patent was grrantod 
to M. for “ A piece of fiirnituro con- 
vertible for use as a bod, a conch, a 
bath chair or the like.** The patentee 
expended a considerable sum in con- 


nection with the patent, but very few 
of the articles were sold. Manu- 
facture of the article had been impeded 
by the war. The patentee petitioned 
for an extension of the term of the 
patent : — Held : the patent did not 
possess sujBftcient merit & utility to 
Justify an extension of its term from 
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ar loss ; hut, on the grround that the 
itentee had sustained loss by reason 
; the war, the patent was extended for 
VO years, irntwlthstandlng that the 
ipllcation for extension was made by 
ay of petition & not by ori^iatlng 
immons. — Re Murray’s Patent 
932). 49 R. P. O. 445.— SCOT. 
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2127a. .] — Mbllingbb’b Patent, Auto 

MATic Telephone Manufacturing Co., 
Ltd. (1928), 40 R. P. C. 4. 

2130a. .] — Es Hogg & Carr’s Patents 

(1927), 45 R. P. 0. 120. 

2130b. Three years’ difference in grant — Adjourn* 
ment.] — Re Educational Supply Assocn., 
Ltd.’s Patents (1928), 46 R. P. C. 330. 

2186a. Within statutory definition of patent.] — 


Re MaSCHINENFABRIK AUGSBURG-NfiBNBBRO 
A. Q. Patents (1929), 47 R. P. C. 193. 

2136b. Right to extension — ^Limited to period of 
extension of main patent.] — Be Maschinen- 
FABRIK AUGSBURG-NtrRNBBRG A. G. PATENTS 
(1929), 47 R. P. C. 193. 

2136c. What must be considered.] — Be 

MASCHINENPABRIK AUGSBURG-NfiRNBERG 

A. G. Patents (1929), 47 R. P. C. 193. 


Part XIII.- 

2171a. Razor blades.] — In 1925 letters patent 

were granted for “ Improvements in Safety 
Razors.” Tlie patentee claimed to have 
discovered that each time a razor is used for 
shaving, the cutting edge is upturned or 
bent back by reason of the resistance offered 
by tlie liair of the face ; that honing the blade 
retiuTied the bent back portions of the blade 
to their original position in the line of the 
cutting edge, & that, if the upturning or 
bending back always takes place in the same 
direction, greatly increased life is obtained 
from the cutting edge. In order to ensure 
that the u})tuming always takes place in the 
sanifj direction, the patentee provided that 
the blade should be non-reversiblo in the 
lioldor. This was done by means of cut out 
j)ortions in the blade asymmetrically disposed 
relatively to tlie longitudinal & transverse 
axes of symmetry of the blade & positioning 
studs similarly mounted on the holder adapted 
to engage the cut out parts of the blade. 
Claim 1 was as follows : “ In a safety razor, 
the combination of a thin cutting blade, a 
holder for said blade, cut out pai*ts provided 
in said blade asymmetrically dispo.sed 
relatively to the longitudinal & transver.se 
axes of the said blade & positioning studs 
similarly mounted on said holder & adapted 
to engage said cut out parts in the blade.” 
Claim 5 was as follows : “ Safety razor blades 
substantially as described & illustrated in the 
accompanjang di’awing.” The Valet Auto 
Strop Co., Ltd., petitioned to revoke the 
patent on the ground that it was invalid by 
reason of prior publication, that it lacked 
subject-matter & utility, & that the patent 
had been obtaineil by false suggestion : — 
Held : the theory upon which the patent was 
foimded was erroneous ; there was no subject- 
matter or utility in the invention, & the 
patent was anticipated by at least one of the 
prior specifications cited Sc was invalid. An 
order for the revocation of the patent was 
made, w^ith costs . — Be Lk Rasoir Apollo, 


PART XIII. SECT. 1. SUB-SECT. 1.— A. 

80* Person intercMed —Who is .] — 
Pltf. 1b liooTiHne iu Canada of a patonfc 
Issued G. Co., rciatinp: to Improro- 
ineniH in cooling containers, & cleft. 
W. ri. In(‘on>oratcd is the owner of a 
patent for improvements In a method 
of refrigeration, & the other deft, le 
licensee midcjr the same patent: — 
}fttd : where an individual is using an 
Invenlion in respect of which another 
perbon elairas to have a patent, which 
the uiilieetiHud Ubor beUeves to he 
invalid ; or where a person is dtislrous 
Of using anything deseriticd in a patent, 
but which patent he has reasoTi to 


Revocation. 

Letters Patent No. 239,112 (1931), 49 

R. P. 0. 1. 

2174a. Prior publication.] — In the case of an 
application for the revocation of a patent 
already granted, appet. must establish bis 
case in the clearest possible manner, & where 
prior publication is reUed on. it is necessary 
to point to a clear & specific disclosure of 
something which can fairly be stated to be 
the patentee’s invention. — Re IjOWNDBS’ 
Patent (1927), 46 R. P. C. 48. 

2186. After this case add : — 

Application for directions.] — See R. S. C., 
Old. 53a, r. 21a, & Nos. 2944a~2944f, post 

2222a. Power to order amendment of specification 
— Extent of power.] — Be Eveno’s Patent, 
No. 2261b, post, 

2251a. .] — Re Koerner’s Patent 

(1928), 46 R. P. C. 442. 

2254a. Application to make order rule of court — 
By Side Bar Motion.] — Practice Note 
(3930), (19 L. Jo. 80; 169 L. T. Jo. 64; 
[1930] W. N. 9. 

2260a. Ambiguity,] — I. B. E., Ltd., applied to the 
Comptroller-Cleneral of Patents under sect. 26 
of Patents & Designs Acts, 1907-1928, for 
the revocation of letters patent No. 321,721 
granted to 1). The Assistant-Comptroller 
ordered the specification to bo amended. 
I. B. E., Ltd., appealed to the ct. It was con- 
tended (inter alia) for applts. that the letters 
patent ought to be revoked on the groymd of 
(1) insufficient description, & (2) ambiguity. 
It was contended (inter alia) for reaps, that 
the ct., on an appeal under sect. 26, had no 
power to order an amendment : — Held : by 
virtue of sect. 92 (2) of Patents & Designs 
Acts, 1907-1928, & of R. S. C., Ord. 63a, r. 6, 
the ct. has jurisdiction to order an amend- 
ment ; & the ground of ambiguity, unless it 
be identical with the ground of insufficiency 
of description covered by sect. 11 (1) (c), is 
not open to a petitioner under sect. 26. The 

of Canada was properly instituted 
under rule 16, notwithstanding the pro- 
visions of scot. 37 of Patent Act pro- 
viding for procedure by scire faeuts; 
(2) the Kxohoqiier Ct. Act authorises 
tho Orowm to institute proceedings 
^on the information of the A.-G. of 
Canada to impeach a patent of in- 
vention, without showing that it is 
othorwlso a party Interosted. — R. v. 
Myers Canadian Aieorapt Co., Ltd., 
[1931] Ex. C. R. 146.— CAN. 

PART Xni. SECT. 1, SUB-SECT. 2.— P. 

m 1. .J — ^Wright v, Bbxl Tbjlb- 

PHONE Oo, (1887), 2 Exoh. O. R. fi62. — 
CAN. 


l>ellevo is void, then he has such an 
interest as to (piallfy him to initiate 
proceedings to annul such letters 
patent ; Is a person Interested ” 
within the rules of this ct. — H efriger- 

iSTlNO KQTnrMENT, LTD. V. DRUMMOND 

& Qaltham System, Incorporated, 
[1930] Ex. C. It. 151 ; 4 D. L. R, 926. 

—CAN. 


PART XIII. SECT, i, SUB-SECT. 1.— B. 

8p. Proceedings hy information — 
Validiiy.] — RfM: the present action 
to impeach & annul certain patents of 
Invention instituted in this ct. hy 
information in the name of the A.-G. 
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order of tbe Assistant-Comptroller was varied, 
& further amendments ordered . — Be Inter- 
national Bitumen Emulsions, Ltd,, Peti- 
tion FOB THE Revocation op Dehn’s 
Patent (1932), 4.9 R. P. C. 368. 

2261a. Power of court — ^To order amendment of 
specification, 1 — Be International Bitumen 
Emulsions, Ltd., Petition for the Revoca- 
tion op Dehn's Patent (1932), 49 R. P. C. 
368. 

2261b. Extent of power.] — In proceed- 

ings for the revocation of a patent under 
sect, 26 of Patents Designs Acts, 1907 
& 1919, the power of the Comptroller to 
require the specification to be amended by 


disclaimer, correction, or explanation does 
not enable him to accept an amendment 
put forward by the patentee covering a wider 
claim or a different claim from that made in 
the unamended specification. Sect. 26 does 
not widen or enlarge the powers of amend- 
ment conferred on the Comptroller under 
sect. 21 or on the ct. under sect. 22. 

The procedure of amendment by way of 
disclaimer cannot be used so as to extract 
from the specification some feature or 
features not claimed or sugge^sied as con- 
stituting the original invention, & to claim 
them as being the invention . — Re Eveno’s 
Patent, [1932] 2 Ch. 167 ; 101 L. J. Oh. 395 ; 
147 L. T. 478 ; 49 R. P. C. 386. 


Part XIV.- 

2273. Add, Annotation : — A 8 to (i) FoUd. Pittevil 
&; Co. V. Brackelsberg Melting Processes, Ltd., 
[1932] 1 Ch, 189, 

2274a. ,] — ^Pittevil & Co. v. 

Brackelsberg Melting Processes, Ittd., 
No. 3317a, post, 

2281a. .] — Stblos Re-Knit, Ltd. v, Ladda- 

Mend Co., Ltd. (1931), 48 R. P. C. 435. 

2312. Add, Annotations : — Reid. Sharpe & Dohme 
Inc. V, Boots Pure Drug Co. (1928), 45 R. P. C. 
153 ; Pope Appliance Corpn, v. Spanish River 
Pulp & Paper Mills (1929), 98 L. J. P. C. 60. 

2387a. Form of patented article modified.] — 

The patentee of a collapsible tube & cap for 
holding tooth paste licensed defts. to make 
& sell the tube & cap, but with the condition 
that each tube should be stamped with 
certain words. Defts. sold a modified form 
of tube & cap unstamped : — Held : the 
modi lied form was not witliin the patent, & 
there was consequently no infringement, — 
Huntoon Co. v, Kolynos (Incorporated) 
(1930), 47 T. L. R. 57 ; 47 R. P. C. 430 ; 
affd., 48 R. P. C. 98, 0. A. 

2342. Add, Annotation : — Folld. Chloride Electrical 
Storage ('o. v. Silvia Wireless Stores (1931), 
48 R. P. C. 408. 

2344a, Attached to article.] — The 

owners of letters patent relating to electrical 
batteries brought an action for infringement 
against defts. claiming damages & an in- 
junction restraining them from infringing by 
selling ceitain batteries of the D, T. C. type 
manufactured by pltfs. below authorised 
prices. It was alleged by pltfs. that each of 
the said batteries had a label pasted upon it 
that it must not be sold below the catalogue 
price fixed by the patentee, & was enclosed 
in a carton on which was printed a notice in 
the same terms. P. J. S., trading as deft, 
firm which carried on business at a shop in 
L., admitted in evidence & in his answers to 
interrogations that he had knowledge of the 
restrictions, but denied (a) that all of the 
batteries sold by pltfs. bore the alleged 
label ; (6) that all of such batteries were 
enclosed in the alleged cartons ; (c) that 

deft, firm had ever sold any of such batteries 


Infringement. 

below the price fixed by pltfs. as alleged : — 
Held : defts. having had knowledge of the 
restrictions upon the evidence sold batteries 
at prices lower than that fixed by pltfs. as 
patentees. Judgment was given for pltfs. 
& an injunction was granted with costs. — 
Chloride Ex.ectrtcal Storage Co., Ltd. 
V, Silvia Wireless Stores (1931), 48 
R. P. C. 468. 

2358a. .] — Letters patent were granted in 

1916 for “ Improvements in honing machines 
& apparatus.” One of the claims was as 
follows : “In an ironing machine of the type 
specified, mounting the device employed to 
control the movements of the iron on the 
mechanism by which reciprocating motion 
is imparted to tbe iron in such a manner that 
said device partakes of both the horizontal 
& the vertical movements of the element 
which carries the iron.” Pltfs. alleged that 
defts. had infringed the patent. Defts, 
denied infringement, & alleged that the 
patent was invalid for want of novelty, by 
reason of prior publication & prior public 
general knowledge, & for want of subject- 
matter : — Held : there was novelty & subject- 
matter & the patent was valid, but that the 
claims were limited to machines “ of the type 
in which a flat iron of such a weight as will 
give the necessary pressure is employed,” & 
defts.* machine was not of this type & 
consequently there was no infringement. 
The action was dismissed. Pltfs. Sc defts, 
were directed to tax their respective costs of 
the action, pltfs. to have one-fifth & defts. 
four-fifths of such costs. — Lister Bros, v, 
Thorp, Medley & Co. (1930), 47 R. P. C. 
99 ; affd,, 47 R. P. C. 526, C. A. 

2358b. -,] — In 1924 letters patent were 

granted for “ Improvements in electric 
couplings, terminals, Sc the like.** Claim 14 
was as follows : ” An electric coupbng sub- 
stantially as described with reference to 
figs. 11 & 12 of the accompanying drawing.’* 
Pltfs. brought an action for infringement of 
this claim. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of prior publication & for want of utility ; — 


PART XIV.“BECT. 1, SUB-SECT. 6.— A* 
2387 i. Sale in breach of limited licence 
— Neceasitu for knowledge of limitation, J 
— In a suit by a patentee of articles 


against a vendor of them for infringe- 
ment of pltf.*8 patent by selling them 
contrary to conditions imposed by 
the patentee, it is necessary to allege 
in the statement of claim that deft. 
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enquired the patented articles with 
knowledge of those conditions. — 
Columbia Gramophonb Co., Ltd. v, 
Fossbst (1927). 27 S. R. N. S. W. 240 : 
44 N. S. W. N. 87.— AOS. 
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Beld : Claim 14 was for a combination of a 
plug & socket & that, as defts. sold a plug 
that was not combined with a socket, they 
did not infringe. — Chapman & Cook & 
Lectro Link, Ltd. v. Deltavis, Lir. (1930), 
47 R. P. C. 163. 

2389. Add. Annoiation : — Refd, Re Higginson & 
Arundel’s Patent (1927), 44 R. P. 0. 430. 

2479. Add. Annotation: — As to (1) Refd. Rondo 
Co., Ltd. V. Gramophone Co. (1929), 46 
R. P. C. 378. 

2556. Add. Annotation : — Refd. The Jupiter (No. 3) 
(1927), 137 L. T. 333. 

2560. Citations :—l^or ‘*47 Sol. Jo. 365” read 
” 67 Sol. .To. 365.” 

Add. Annotation : — Ref d. Mackenzie-Kcnnedy 
V. Air Council (1927), 138 L. T. 8. 

2563. Add. Annoiation: — Refd. British Oxygen 
Co. V. Gesellschaft fur Industriegasverwertung 
M. B. H. (1930), 48 R. P. C. 130. 

2570a. Motion to strike out — Action for declara- 
tion.] — Pltf., who was the grantee & regis- 
tered legal owner of four letters patent, com- 
menced an action against deft, claiming a 
declaration that he was the first & true 
inventor of the subject-matter of the patents 
& an injunction restraining deft, from repre- 
senting that he had any claim or interest 
in tlio patents. By his statement of claim 
pltf. alleged {inter alia) that he was the first 
& true inventor of the subject-matter of the 
patents & that deft, had falsely represent(3d 
that he was the co-inventor, together with 
pltf., of the inventions Sc that he had a claim 
to or interest in the patents. Deft, moved 
to strike out the statement of claim on the 
grounds that it disclosed no cause of action 
& tended to prejudice, embarrass or delay 
the trial of the action : — Held : the discretion 
of the ct. was one to be exercised at the trial, 
having regard to the facts which might then 
be established, & the motion must be dis- 
missed with costs. — Killen v. MacMillan 
(1931), 48 R. P. C. 380. 


2596. After this case add : — 

.] — See, also, Injunction, No. 839a. 

2601a. Application stood over — Where unreason- 
able & oppressive.}— Pltfs. commenced an 
action for the infringement of four patents 
granted in respect of improved manufacture 
of cathodes for electric discharge valves. By 
their particulars of breaches pltfs. alleged that 
defts. had infringed the patents by importing 
into this country certain wireless valves 
which had certain specified characteristics, 
or some of them, & which had been manu- 
factured by a process comprising certain 
specified steps, or some of them. Defts. 
issued a summons for further particulars of 
the aforesaid characteristics & steps ; — Held : 
defts. had full knowledge of the patented 
processes Sc of those used for the production 
of the alleged infringing valves. Sc their 
application for particulars was unreasonable 
Sc oppressive. The application was stood 
over generally with liberty to restore. — 
Mullard Radio Valve Co., Ltd. v, Tungs- 
ram Electric Lamp Works (Great Britain), 
Ltd. (1932), 49 R. P. C. 279. 

2606a. -.] — Lbktophone Corpn. v. Brown 

(S. G.), Ltd. (1929), 46 R. P. 0. 203 ; affd., 
46 R. P. C. 439, C. A. 

2614. Add. Annotations : — Apld. Heap Samuel & 
Son V. Bradford Dyers’ Assocn. (1929), 46 
R. P. 0. 254. Refd. British United Shoe 
Machinery Co. v. Gimson Shoe Machinery 
Co. (1928), 45 R. P. C. 85 ; Cincinnati 
Grinders (Inc.) v. B. S. A. Tools, Ltd. (1930), 
48 R. P. C. 33. 

2641a. Plea by llcencee — Sued as stranger.] — The 

rule that the licencee of a patent is estopped 
from denying the validity of the novelty of 
his licencor’s patent is limited to proceedings 
in which the licencee is sued as such, Sc does 
not apply in an action for infringement of 
patent by making & selling the patented 
article in a manner & to an extent in & to 
which the licence would bo no defence. 


PART XIV. SECT. 1, SUB-SECT. 9. 

2419 i. Not conclusive of infringement 
— I>ifference in method.] — Held: the 
essence of the alleged Invention rested 
on what the patentee do.scribcs as a 
process of destructive distillation of 
waste liquors, the evaporation of all 
water & combustion of nearly aU the 
consumable products in the liquor, i.e, 
woody or ligneous matter, lii its down- 
ward flight in the upper zone of the 
furnace, leaving nothing but a carbon 
residue & non -volatile salts reaching 
the floor of the furnace, & the method 
employed by defts.. where rixiovery 
takes place on the hearth & not by 
distillation in the uiiper zone, was 
radie^illy diiToreDt, was based on an 
altogether different idea hi principle & 
could not be said to be an infringement 
of pltfs.* patent. — Ross (J. (l.) 

ENGINlGERIKa CORPN. & C. L W. 
Patents Corpn. ??. Canada Paper Co. 
& Howard Smith Paper MmLs, Ltd., 
119323 Ex. C. K. 141.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 14. 

n 1. .3 — Paris v. Leding- 

HAM, 11931] 44 B. C. R. 289.— CAN. 

n ii, Obvious equivalent ] — When 

an invention consists in the pro- 
duction of a new result, the patentee is 
not tied down to the particular means, 
or the identical parts mentioned in his 
specification. In other words one 
cannot make use of the novel principle 
of an invention, the carrying of which 
into elfeot is the real substance of the 


patentee’s invention, by substituting 
obvious equivaltjnts for some of the 
parte mentioned In the patentee’s 
spoedfleations. £c thus escape infringe- 
ment. — C anadian Radio Paitcnto, 
Ltd. V. Hobbs Hardware Co., Ltd., 
[1929] 4 D. L. R. 82 ; Ex. C. R. 238,— 
CAN. 

PART XIV. SECT. 1, SUB-SECT. 15. 

2519 ii. Pltf., owner of 

a patent of invention, knowm as the H. 
patent, for a radio receiving circuit, 
alleged that the circuit used in the set 
manufactured he sold by deft, was an 
infringement of tho said H. patent & 
asked that it be so declared & that 
deft, bo restrained from further manu- 
facturing & using tho said circuit : — 
Held: even assuming that deft.’s 
circuit contained comijonent parts & 
arrangeinents distinguishing it from 
tho specific circuit disclosed by H., & 
were patentable Improvements, never- 
theless, the H. invention being new & 
useful, the fact that it was more useful 
with tho subsequent improvements, 
afforded no ground for infringing the 
original invention by using it with the 
subsequent improvement. — WEtvnsiiN 
Electric Co., ltd. v. Bell, 11929] 4 
D. L. R. 943 ; Ex. C. R. 213.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 1.— A. 

2636 Hi, .] — Channell v. 

O’Cedar Corpn. (1927), 60 O. L. It. 
525 ; varied (1928J 3 D. L. R, 843 ; 
[1928] S. C. R. 642.— CAN. 
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PART XIV. SECT. 2, SUB-SECT. 3.— 

B. (b). 

BZ. Inapplicability of English prac- 
tice.] — Under r. 28 of tho General 
Rules & Orders of this ct., the ct. or a 
judge thereof may order such further 
& better particulars as such ct. or 
Judge may sue fit. The practice laid 
down lu Order 53a of the High Ct. of 
Ju8ti(;e in England has not so far been 
adopted In this ct. — Canadian Radio 
Patents, Ltd. v. Higbl Radio, Ltd., 
[1929] Ex. C. R. 107.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 8.— 

C. (a). 

2621 i. Patent irregularly obtained — 
Untruth in affidavit verifying petition 
for patent.] — Fada Radio, Ltd. v. 
Canadian General Electric Co., 
Ltd., [19271 3 D. L. R. 922 ; [1927] 
S. C. R. 520.— CAN. 

2621 H. Absence of affidavit in 

support of petition for re-issued patent.] 
— Fada Radio, Ltd. v. Canadian 
GBNKR iU. Electric Co., Ltd., [1927] 
3 D. L. R. 922 ; [1927] S. C. R. 520.— 
CAN. 


PART XIV. SECT. 2. SUB-SECT. 3.— 
C. (b). 

la. Defendant cannot impeach patent 
by cownterdaiwi.}— N ieblo Manu- 
PAOTURING Co. V. STANDARD OO., 
[1927) 2 D. L. R. 843 ; [1927LExoh. 
O. R. 82; aJTd., [1929] 2 D. L. R. 186; 
[1928] S. C. R. 679.— UAN, 
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-Faienis. Coses 2641a— 2761. 


Deft, was a licencee of a patent for the 
making & fitting of boiler joints, the licence 
being limited to the counties of Northumber- 
land, Durham, Lincoln, & part of Yorkshire, 
entitled under the terms of the licence to 
trade under a certain registered business 
name within that limited area. He traded 
in the patented articles & in the said business 
name outside that area, whereupon pltfs., 
who were the owners of the patent, brought 
an action against him for infringement & 
passing-off. The licence was referred to in 
the pleadings for the purpose of defining the 
limited area within which it was available to 
deft. Deft, by his defence pleaded that the 
patent was invalid by reason of objections, 
particulars of Which were given, & also for 
want of novelty. Pltfs. moved to strike out 
the paragraphs setting up the invalidity of 
the patent & the particulars of objections, 
on the ground that deft, as a licencee was 
estopped from denying the validity of the 
patent : — Held : the objection failed, as 
deft, was not sued as licencee, but as a 
stranger for infringement outside tiie area 
for which the licence was available. — ^P ubi. 
Economy Co., Ltd. v. Murray, [1930] 2 Ch. 
93 ; 99 L. J. Ch. 456 ; 143 L. T. 242 ; 47 
R. P. C. 346, C. A. 

2648a. Mutual licence agreement — Covenant not 
to dispute validity.] — Pltf. & defts., who were 
respective owners of patents for conveying 
apparatus, entered into an agreement 
whereby each \vas granted a licence to use the 
invention of the other. The agreement 
recited the acknowiedgment by the parties 
of the validity of the respecjtive patents of the 
other, contained a covenant by defts. not 
at any time hereafter to dispute the validity 
of pltf.’s patent. The agreement also con- 
tained a clause referring to arbn. any dispute 
between the parties other than the question 
of infringement or the recovery of royalties. 
In an action for royalt ies under the agreement 
& damage for infringements committed 
prior to it defts. pleaded that pltf.’s patent 
was invalid, & that there was an implied 
term in the agreement that pltf. should 
accept the same in satisfaction of all claims 
in respect of infringements then outstanding. 
The questions as to whether in view of the 
covenant in the agi’eement defts. could put 
the validity of pltf.’s patent in issue, & 
whether such a temi as pleaded in the 
defence could be implied, were set down for 
hearing as preliminary questions of law : — 
Held : in view of the covenant in the agree- 
ment defts. were not entitled to disi)ute the 
validity of pltf.’s patent, & such a term as 
pleaded in the defence must be implied in the 
agreement in order to give business efficacy 
to the contract. — Campbell v, Hopkins (G.) 
& Sons (Clerkenwell), Ltd. (1931), 49 
R. P. O. 38. 

2648b. Infringement prior to agreement — 

Implied term precluding denial of validity.] — 

Campbell v. Hopkins (G.) & Sons (Clebken- 
WELL), Ltd., No. 2618a, anic. 

2664a. Objection of want of conformity 

between provisional & complete specifica- 
tions.] — VJliere deft, in a patent action objects 
to the validity of pltf.’s patent on the ground 
that there is a want of conformity between 
the provisional & complete specifications, it 
is not SEuflficient for him to state in his par- 


ticulars of objection that the invention 
described in the complete specification is not 
the same as the invention described in the 
provisional specification : he must state in 
what the difference consists. — Anglo- 
American Brush Electric Light Corpn. v. 
Crompton (1886), 34 Ch. D. 152 ; 66 L. J. Oh. 
167 ; 65 L. T. 722 ; 35 W. R. 126 ; 3 T. L. R. 
130; (1884-1886), Griffin’s Patent Oases 

34. C. A. 

2668a. Ambiguity.] — Pltfs. commenced an action 
against defts. for infringement of letters 
patent. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of nov’^elty, subject-matter, & utility, 
& because the specification &; claims of the 
patent were ambiguous. Pltfs. issued a 
summons asking for particulars of what 
parts & in what respects defts. alleged the 
specification was ambiguous ; — Held : no 
useful purpose would be served by the 
particulars, & they miglit be cmbaiTassing 
to defts. The application for particulars 
was refused. — Marconi’s Wireless Tele- 
graph Co., Ltd. v, Cramer (J. B.) & Co., 
Ltd. (1932), 49 R. P. 0. 400. 

2697a. .] — Birtwhistle v. Sumner 

Engineering Co., Ltd. (1928), 46 R. P. C. 
69. 

2723a. Defendant relying on manufacture out of 
United Kingdom.] — In an action for infringe- 
ment of three patents, defts. revised {inter 
alia) tlie defence that the patents wore liable 
to the revoked under sects. 25, 27 of Patents 
& Designs Act, 1907 (c. 29), on the ground 
that the patented articles & processes were 
manufactured & carried on exclusively as 
mainly outside the United Kingdom. Pltfs. 
obtained an order in chambers directing cer- 
tain particulars to bo given (inter alia) of 
whom & by whom such articles have been 
manufactured as aforesaid, where & by 
whom the processes had been carried on, 
& by whom & from whom the impartial 
commodity had been obtained. The order 
was appealed against by way of motion to 
discharge, but this motion was refused with 
costs. Defts. gave pai'ticulars under the 
oi-dcr. These particulars alleged (mter alia) 
manufacture on the continent of Europe by 
pltfs. as other persons who manufactured 
for or sold to pltfs. & by named persons, So 
“ by persons who iire the manufacturers of 
the Saccharin referred to ” in an official 
annual statement, the names of such persons 
So their places of manufacture being un- 
knovm to defts. Pltfs. then obtained an 
order for certain further particulars to be 
given within fourteen days after service of 
notice of trial, So defts. moved to discharge 
this order : — Held : the particulai’s given 
amounted to a mere general statement that 
all the Saccharin imported into the United 
Kingdom was Saccharin manufactured ex- 
clusively on the continent. So was manu- 
factured for So sold to pltfs. The motion 
was dismissed So tJie costs to be pltfs.’ in any 
event. — Saccharin Corpn. -u. National 
Saccharin Co., Ltd. (1910), 27 R. P. 0. 
354, 0. A. 

2736 a. .] — ^Lusty (W.) So Sons v, Scott 

(G. W.) & Sons, Ltd. (1931), 48 R. P. 0. 475. 

2761. Add. Annotation: — Generally^ Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. a 163. 
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2781a. -.] — ^British Thomson-Houstok Oo., 

Ltd. V. Henry (P.) & Co., I/td. (1928), 46 
R. P. O. 218, 0. A. 

2819a. Plalntitfs* contract unreasonable & 
oppressive.] — Pltfs. were the re^tered legal 
owners of letters patent panted in respect of 
loud speakers, & sold units made in accord- 
ance therewith subject to the limited licence 
that they were not to be resold at a price 
less than 26s. Deft, sold such a unit for 
17s. 6d. Pltfs. demanded that deft, should 
sign an undertaking not to sell pltfs.* loud 
speaker units below the authorised price, to 
pay pltfs.* costs & to pay for the publication 
of a full page apology in two trade papers, 
of which the co^ would be £29 16s. Defts. 
signed the undertaking Sc paid the sum 
demanded by pltfs. in respect of their costs, 
but refused to pay the costs of advertising 
the apology, Sc stated that, if proceedings 
were commenced against them, they would 
submit to a consent order. Pltfs. thereon 
moved for an interlocutory injunction ; — 
Held : pltfs.* demands were unreasonable 
Sc oppressive, &: defts. were not threatening 
or intending to continue to sell pltfs.* loud 
speaker units below the authorised price. 
The motion was dismissed, the costs to be 
deft.’s costs in any event. Pltfs. subse- 
quently obtained jud^ent with costs upon 
motion for judgment in default of defence. — 
British Blue Spot Co., Ltd. v, Keene 
(1931), 48 R. P. 0. 375. 

2848a. -.] — Marshall Sc The Lace Web 

Spring Co., Ltd. v. The Crown Bedding 
Co., Ltd. (1929), 48 R. P. 0. 267. 

2873. After this case add : — 

.] — See R. S« C., Ord. 53a, r. 21a, Sc 

No. 2944a, post. 

2906. Add, Annotation : — Refd. Jonesco v. Beard, 
[1930] A. C. 298. 

2944. Add, Annotation : — Generally ^ Refd. Sharp 
Si Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 

After this case add : — 

Application for directions.] — See R, S. C., 
Ord. 63a, r. 21 A. 

2944a. Order for inspection.] — letters patent 

were granted in 1918 in respect of “ improve- 
ments in axles for motor-driven road 
vehicles.’* Pltfs. commenced an action for 
infringement of the patent & defts. denied 
infringement Sc alleged that the patent was 
invalid. Pltfs. issued a summons under 
R. S. C., Ord. 53a, r. 21a, for further direc- 
tions Sc that they might have inspection of 
defts.* process, & asked that the time for 
setting down the action for trial should not 
run until after the date of inspection, in 
order that costs of preparing for trial should 
not be incurred unnecessarily. Defts. were 
willing to give inspection Sc also to undertake 
not to do anything to increase the costs of 
the action until three weeks after the date 
of the inspection ; — Held : an order for 
inspection be made to take place before the 
expert witnesses of both sides at a date to be 
mutually agreed Sc upon defts. giving an 
vindertaking as above, the action should be 
set down in the usual way witliin six weeks 
of the close of pleadings. — Butler v, 
English Steel Corpn., Ltd. (1931), 48 
R. P. O. 651. 


2944b. Whether order for particulars of prior 
common general knowledge granted.] — Sola- 
FLEX Signs Amalgamated, Ltd, v, Allan 
Manufacturing Oo., Ltd. (1931), 48 R. P. 0. 
677. 

2944c. -.l—ln 1924, letters patent were 

planted to M. in respect of “ improvements 
in or relating to electrically operated indicat- 
ing apparatus for vehicles.” In 1931, M. 
commenced an action for infringement of the 
patent against S. Sc B. S. denied infringe- 
ment Sc B. denied infringement Sc alleged 
that the patent was invalid for want of 
novelty by reason of prior publication Sc 
prior common general knowledge, Sc for 
want of subject-matter Sc utility. S. issued 
a summons for an order that the issue of 
infringement might be tried before the issue 
of validity. M. issued a summons for an 
order that B. should {inter alia) give parti- 
culars of the matters referred to in the patent 
which he alleged were prior common general 
knowledge : — Held : upon S. undertaking to 
be bound by the decision against B., aU 
further proceedings should be stayed against 
S. until after the action against B. was 
determined. The order that B. should give 
particulars of prior common general know- 
ledge was refused. — McCREA'rH v. South 
Shields Sc Baker Corpn. (1932), 49 R. P. C. 
349. 

2944d. Jurisdiction in regard to summons.] — 

It has been decided that, though the master 
has jiuisdiction to deal with a summons 
under R. S. O., Ord. 53a, r. 21a, for the 
present it must be adjourned to the Judge 
in Chambers, who, if he is of opinion that the 
matter is of sufficient importance, may 
adjourn it into ct. — Practice Note, [1932] 
W. N. 22; 173 L. T. Jo. 76. 

2944e. -.] — Held: (1) extra time might 

be allowed for deposit in view of exchange 
difficulties, but that t he action must be set 
down at once ; (2 ) under the above rule that 
interrogatories should normally be dealt 
with by the master. The form of order 
concerning experiiiienis & models was settled. 
— Junkers v. Ford Motor Co., Ltd., & 
Cooper (1932), 49 R. P. C. 347. 

2944!. Failure to apply — Dismissal for want 

of prosecution,]-— H c/d ; eight months was 
undue delay, the ct. had an inherent juris- 
diction in this matter apart from the rules, 
Sc defts. were entitled to make an applica- 
tion to dismiss the action in lieu of giving 
notice under the rule. It was ordered that, 
unless pltfs, proceeded under the rule before 
a certain date, the action should be dismissed. 
— ^Baird Television, Ltd. v. Gramophone 
Co., Ltd. (1932), 49 R. P. 0. 227. 

2963. Add. Annotation : — Refd. Sharp Sc Dohme 
Inc. V. Boots Pure Drug Oo. (1928), 46 
R. P. 0. 163. 

2967. Add. Annotation : — Refd. Be Chemische 
Fabrik auf Action (Vorm B. Sobering) Patent 
(1928), 46 R. P. 0. 403. 

2976. Add. Annotation: — Consd. Fuel Economy 
Oo. V. Murray, [1980] 2 Ch. 93. 

After this case add : — 

.] — Compare Fuel Economy Co. v. 
Murray, No. 2641a, ante. 


60 



VoL XZXVI— Patents. Oases 2996a-3165b. 


2996a. Motion for leave for further cross-examina- 
tion.] — Letters patent were granted in 1919 
in respect of improvements in methods 
of & apparatus for feeding molten glass.** 
Claim 1 was as follows : “ Method of feeding 
molten glass wherein successive masses or 
gathers are suspended beneath an outlet 
& mold charges are separated therefrom while 
suspended, whilst the shape of the masses 
or gathers is controlled by variation of the 
movement of a movable contioUing member 
adapted to act as a piston in the outlet, or 
by the means for separating the mold 
charges, or by the variation of the location 
of the controlling member or of the said 
separating moans relatively to the outlet.’* 
Pltfs. commenced an action for infringe- 
ment. Lefts, denied infringement &: counter- 
claimed for the revocation of the patent on 
the grounds that it lacked novelty, subject- 
matter, & utility, & that the specification was 
ambiguous & insufficient. It was held that 
the patent was invalid on the grounds that 
it had been anticipated & lacked subject- 
matter in that it merely used an old iriethod 
for controlling the weight of gathers for the 
new pui 3 )ose of continuing their shape ; but 
defences of prior grant, inutility, & in- 
sufficiency failed ; & that, if the patent had 
been valid, defts. would have infringed it. 
The action was dismissed & an order for 
revocation of the patent w^as made, the order 
to lie in the office for one month &, if the pltfs. 
appealed & prosecuted the appeal with due 
diligence, until after the appeal. Pltfs. 
were ordered to pay the costs of the action 
As counterclaim, a certificate for certain of 
the particulars of objections being granted. 
Pltfs. appealed to the Ct. of Appeal & 
moved for an order that the expi‘rt witness 
called on behalf of defts. at the trial might 
be called before the Ct. of Appeal for furtlier 
cross-examination, or alternatively that the 
witness’ e\ddence given in another case might 
be read as part of the evidence in the case : — 
Held : the patent was invalid on the grounds 
tliat it had been anticipated & lacked subject- 
matter, & for ambiguity & uncertainty. 
The ai.>peal was dismissed with costs & a 
stay of the order for revocation pending an 
appeal to the House of Lords was refused. 
The motion for leave to further cross-examine 
defts,’ expert witness was dismissed with 
costs. — ^British Hartford -Fairmont Syn- 
dicate, Ltd. V, Jackson Bros. (Knot- 
TiNGLEY), Ltd. (1932), 49 R. P. C. 495, <J. A. 

2997a. Declaration that plaintiil true & first 
Inventor.] — Killen v, MacMillan, No. 
2570a, ante, 

2997b. Patents 6c Designs Act, 1907 (c. 29), s. 32a— 
Application of.] — Submarine Signal Co. 
V, Hughes (Henry) & Son, Ltd. (1931), 49 
R. P. 0. 149. 

3081a. To date of amendment of specifica- 

tion.] — ^British United Shoe Machinery 
Co., Ltd. v. Gimson Shoe Machinery Co., 
Ltd. (No. 2) (1928), 40 R. P. 0. 137. 


8081b. On proof of valid claim — ^Validity of 
other claims not proved.] — ^Benjamin Elec- 
tric, Ltd. V, Garnet, Whitelby & Co. 
(1930), 47 R. P. C. 44 ; 169 L. T. Jo. 7 ; 
[1929] W. N. 293. 

3093. Add, Annotation : — Consd. Mellor v. Beard- 
more (1927), 44 R. P. 0. 175. 

3108a. Refusal to grant certificate that validity 
in question — Whether appeal lies to Court of 
Appeal.] — No appeal lies to the Ct. of Appeal 
under Jud. Act, 1873 (c. 66), s. 19, against 
the decision of a ct. or a judge in an action 
for infringement of a patent granting a 
certificate under Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 31, that the 
validity of the patent came in question. — 
Haslam Foundry & Engineering Co., 
Ltd. V. Hall (1888), 20 Q. B. D. 491 ; 57 
L. J. Q. B. 362 ; 69 L. T. 102 ; 36 W. R. 407 ; 
4 T. L. R. 360 ; 5 R. P. C. 144, C. A. 

dnnoiation : — Refd. Aoetylono lllumlnatiiig Co. v. United 
AlkaU Co., [1902] 1 Ch. 494. 

3120a. .] — In an action for infringe- 

ment, the ct. held defts. had not infringed, Sc 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent had 
come into question, was granted. — Tbcale- 
AHT, Ltd. V, Wakefield (0. C.) &, Co., Ltd. 
(1927), 44 R. P. 0. 471. 

3120b. .] — In an action for infringement, 

the ct. held defts. had not infringed, & the 
action failed. A certificate of particulars of 
objections was granted to defts., & a cer- 
tificate of validity to pltfs. — Tecalemit, Ltd. 
V, Ewarts, Ltd. (1927), 44 R. P. C. 488. 

3130a. -.] — Descombes Arondel v, Lestor 

&> Parton (1931), 48 R. P. C. 473. 

3137a. .] — Enticknap E, G. & Entick- 

NAP Concrete Machines, Ltd. v, Humbys, 
Ltd. (1929), 46 R. P. C. 351. 

3150. Add, Annotation : — Refd. Sharp & Dohme 
Inc. V, Boots Pure Drug Co. (1928), 46 
R. P. 0. 163. 

3151a. .] — British Har'j'ford - Fatkmont 

Syndicate, IjTd, v, Jackson Bros. (Knot- 
TINGLBY), lyrD., No. 2996a, ante, 

3152a. Sale of patented articles below price 

fixed by licence — Plaintiff awarded costs.] — 

Columbia Phonograph Co., General v. 
Regent Fittings Co. (1913), 30 R. P. 0. 484. 

3161a. Defendant successful— General costs of 
action — Except as to allegations dropped at 
trial.] — WiLDEY & White’s Manufacturing 
G o., Ltd. v. Freeman (H.) & Letrik, Ltd., 
No. 459d, ante, 

8165a. -Lister Bros, v. 

Medley & Co,, No. 2358a, ante, 

3165b. .] — Held : both patents were 

valid, but since on the construction argu(;d 
by pltfs. the patents would have been invalid, 
the action was dismissed with costs except 
so far as those costs had been increased by 
the defence of invalidity the coimterclaim 
was dismissed without costs. — H ollandschb 


PART XIV. SECT. 2, SUB-SECT, 9.— C, 

2986 11. Davis 

LOG & Baft Patents Co. v, Gathkls 
(B. O.). [19271 4 D. L. B, 95 ; [1927] 
2 W. W. B. 768.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 9. — D. 

•b. Evidence discoverable at time of 
rial,] — Held : the ovldenco which it 


wafl sought to adduce having been dis- 
coverabfo for the hoaring before tho 
Supremo Ct., & no special grounds 
having beem advanced for the grautlng 
of the application, the motion should 
be dismissed, notwithstanding any 
injury which applt. might suffer from 
the evidence not having been adduced 
at tho hearing. — Knatp v. Farmers' 
Milking Machine Co., Ltd., [1928] 
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N. Z. L. B. 308.— N.Z. 

PART XIV. SECT. 2, SUB-SECT. 10,— 

D. (a). 

80 . Expiratimi of patent ,] — An action 
for damaged lor infringement of a 
patent will lie, although the patent has 
expired. — J bntns v, Jenynb, [1927J 
S. B. Q. 313.— AUS. 
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(N. V.) Gla8 bn Mbtaalbank r. Rockwabe 
Glass Syndicate, Ltd. (1932), 49 R. P. 0. 
288. 

8174. Add, Annoialions : — Refd. British Tbomson- 
Houston Co. V, Metropolitan- Vickers Elec- 
trical Co. (1928), 45 R. P. C. 1 ; Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269. 

3177. Add, Annotation : — Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 

3185. Add, Annotation : — Refd. Mellor v. Beard- 
more (1927). 44 R. P. C. 175. 

3200. Add, Annotation : — Refd. White v, Todd Oil 
Burners (1929), 46 R. P. C. 276. 

3207a. .] — Letters patent were granted in 

1930 in respect of “ impi*ovements in electric 
switches, of the push & pull type.” Claim 1 
was as follows ; “ An electric switch, of the 
type referred to comprising a base, a sliding 
actuating rod or stem passing thi‘Ough the 
base, fixed contacts on the base, a transversely 
tlisposed contact bar or bridge extending | 
from opposite sides of the said rod or stem 
so as to engage & connect the said fixed 
contact contacts by an outward pull of the 
rod or stem, & laterally spaced outstanding 
guard parts or walls on the base between 
which the contact bar or bridge moves 
throughout its range of travel & which thus 
prevent turning or rotating of the actuating 
1 ‘od or stem in both the ‘ on ’ & ‘ off ^ positions 
of the switch.” Pltfs. commenced an action I 
for infringement of the patent. Defts. denied j 
infringement Sc alleged that, the patent was j 
invalid by reason of w^ant of novelty, subject- 1 


matter, & utility ; — Hdd : in the alleged 
infringement the contact bar or bridge did 
not move throughout its range of travel 
between the outstanding guard parts or walls, 
& consequently defts. had not infringed the 
patent ; & under the circumstances it was 
unnecessary to consider or ex;press any 
opinion upon the validity of the claims of the 
patent. The action was dismissed with costs, 
&, after argument, a certificate was granted 
that the particulars of objections were reason- 
able. — ^Bdsby & Co., Ltd., & Twine v, 
Telsbn Electric Co., Ltd. (1932), 49 
R. P. C. 587. 

3212a. Plaintiff failing on issue of Infringe- 

ment.] — Tbcalemit, Ltd. v. Ewarts, Ltd., 
No. 3120b, ante, 

3283. Add, Annotations : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. 0.175; Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 R. P. C. 
1 63 ; Re Simon-Carves Sc Robinson’s Patent 
(1928), 45 R. P. 0. 407. 

3292a. Extension of time for — Grounds for — 
Exchange difficulties.] — Junkers v, Ford 
Motor Co., Ltd., <fc (^ooper (1932), 49 
K. P. C. 317. 

3301. Add, Annotation : — Folld. Soci4t6 Anonyme 
Servo-Frein Dewandre v. Citroen Cars, Ltd. 
(1929), 47 R. P. C. 221. 

3301a. .] — An application on behalf 

of the resits, for an order that the expenses 
of the attendance of tw^o experts during the 
hearing of the appeal should be allowed on 
taxation refused. — SoDi^nt Anonyme Sekvo- 
l^EiN Dewandre v, Citroen Cars, Ltd. 
(1929), 47 R. P. C. 221, C. A. 


Part XV. — Legal 

3312a. Stay of proceedings — Pending deter- 
mination of action between other parties.] — 
Multiple Utilities Co., Ltd. v. Souen 
(1929), 46 R. P. C. 402, C. A. 

3314a. Action for declaration that plaintiff first 
& true inventor — Whether Attorney-General 
necessary party — Effect of admission by 
defendant.] — Pltf., who w'as the grantee of 
four letters patent, commenced an action 
against deft., alleging that deft, had falsely 
represented to be co-inventor & entitled to 
an int<^rest in the patents, & claiming a 
declaration that pltf. w^as the sole first & 
true inventor Sc an injunction to restrain 
deft, from representing that ho had any 
interest in the patents. Deft, denied that 
pltf. was the sole fii’st or true inventor. At 
the trial pltf. withdrew his claim to an 
injimction, Sc deft, admitted that pltf. was the 
sole first and true inventor : — Held : although 
it was doubtful whether a declaration could 
be made that a certain pei*son was a first & 
true inventor in the absence of the A.-G., 
upon deft.’s admission at the trial pltf. was 
to be treated as the successful i)arty so far 
as the claim w^as for a declaration. An 
order was made that, upon deft, admitting 
that pltf. was the sole fii‘st Sc true inventor, 
deft, should pay the costs of the action, 
except so far as they had been increased by 
the claim for an injunction, Sc that pltf. 
should pay deft.’s costs of the action so far 
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Proceedings. 

as they had been increased by the claim for 
an injunction, with a set-off. — Killen v , 
MacMiixan (1932), 49 R. P. C. 258. 

3314b. Costs.] — Killen v , MacMillan, No. 

3314a, ayde, 

8817a. -.] — (1) The amendment of Patents 

& Designs Act, 1907 (c. 29), s. 36, by Patents 
& Designs Act, 1919 (c. 80), was not intended 
to abrogate the rule which had prevailed ever 
since Challcnder v. Royle, No. 2273, was 
decided, that a pltf. in a threats action might, 
if he so desired, raise the question of the validity 
of the patent. The obvious reason for the 
amendment was to widen the scope of the 
section so as to enable a threats action to be 
brought not merely against the patentee, 
but against any person claiming to have an 
interest in the patent. The alterations in 
the subsequent part of the section were con- 
sequential upon the main alteration Sc were 
not intended to, Sc did not in faet, abrogate 
the rule which was laid down in Challender v. 
Royle, No. 2273. 

(2) I do not understand how a patent that 
is invalid can be infringed. The truth of the 
matter is, that when one talks of the infringe- 
ment of a patent one does not mean an 
infringement of the document, but the letters 
patent itself. You cannot infringe a docu- 
ment. One means infringement of the mono- 
poly rights conferred by the letters patent 
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(ROJmR, L. j.). — ^PlTTBVIL & Oo. V. Brackels- 
BHBG Melting Processes, Ltd., [1932] 1 Ch. 
189 ; 101 L. J. Ch. 8 ; 146 L. T. 63 ; 76 
Sol. Jo. 797 ; 49 R. P. C. 23. 0. A. 

8d22it. .] — An English co., having brought an 

action against a German co. to restrain 
threats in respect of certain letters patent, 
applied for & obtained leave to serve notice 
in lieu of service of the writ out of the 
jurisdiction upon defts. Defts., having 
entered a conditional appearance, applied 
by motion to discharge the order giving such 
leave on the ground that the evidence on 
that application did not fully & fairly dis- 
close the facts or the true nature of the 
action to enable the ct. properly to exercise 
its discretion, & evidence was tiled on that 
motion : — Held : the motion must be dis- 
missed, the ct. not being judicially satisfied 
that the facts, if proved, would not support 
the action, & it seeming to the ct. that there 
was a substantial question between pltfs. & 
defts. as to whether pltfs. were entitled to 
liave the trial. — B ritish Oxygen Co., Ltd. 
V, Gesellschaft Fii^R Industiuegasver- 
WERTUNG M. B. H. (1930), 48 R. P. C. 130. 

3326. Add. Annotation : — Generally, Refd. Farr v, 
Weatherhead & Harding (1932), 49 R. P. C. 
202 . 

3343a. Question of fact — Threat may be 

implied from words used.] — L una Advertis- 
ing Co., Ltd. v . Burnham & Co. (1928), 46 
R. P. C. 268. 

3351a. In respect of registered design.]— 

Finkelstein V. Billig (1930), 47 R. P. C. 616. 

3353a. .] — Tibo Products Co., Ltd. r. 

Salt (1929), 40 R. P. C. 461. 

3413a. -.] — ^Pllfs., wJio were the exclusive 

licencees in tJiis country for the sale of a 
furnace known as a “ Sesci ” furnace, in 
Apr. 1931, brought an action to restrain 
thi’eats made by defts., who claimed to have 
a beneficial interest in two patents Nos. 
283,381 & 300,141 granted to B. Deft, 
co.'s legal title to the patents was not com- 
pleted till Dec. 2, 1931, the writ issued by 
them in an action for infringement was not 


issued until Dec. 3, 1931. Defts. admitted 
that threats had been made, & at the trial 
stated that they did not intend to contest 
the case with regard to the second patent. 
They submitted to an injunction in terms of 
the writ as regards that patent. Pltfs. 
alleged that the first patent was neither valid 
nor infringed & they relied on prior publica- 
tion, prior common general knowledge, & 
lack of utility. Defts. affirmed that the 
patent was valid & that it had been in- 
fringed ; & they proposed to rely also on the 
proviso to sect. 36 of Patents & Designs 
Acts, 1907—1928 : — Held : the proviso had 
no application to the present case, as the action 
for infringement had not been commenced & 
prosecuted with due diligence ; the patent 
was valid but that there was no infringement. 
An injunction was granted & defts. were 
ordered to pay the costs of the action except 
in so far as the costs had been increased by 
the issue of validity of the first patent, & 
defts. were given the costs as far as related 
to the validity of that patent with a set-off ; 
& an inquiry as to damages was ordered. — 
PlTTEVlL 4fe Co. V. BkACKELSBERG MELTING 
Processes, Ltd. (1931), 49 R. P. C. 73; 
affd. (1932), 49 R. P. C. 327, C. A. 

3414a. No mala fldes or special damage. ] — 

In Apr. 1929, letters patent were granted to 
W. & II. In Oct. 1930, \\^ H. commenced 
an action against F. for infringement of the 
patent ; F. denied infringement & counter- 
claimed for revocation of the patent. In 
Mar. 1931, the patent was revoked by order 
of the ct. In June, 1931, F. commen<;ed an 
action against W. &- H., alleging that between 
Aug. & Dec. 1930, W. & H. had falsely 
& maliciously published statements that 
machines manufactured by F. were infringe- 
ments of the patent , whereby he had been 
injured in liis business k> lost profits that he 
otherwise would have made; — Held: the 
statements published by \\\ & H. amounted 
to threats h they were not justifiable, but 
there was no evidence of mala jides or of 
special damage. The action was dismissed 
mth costs. — Farr v. Weatherhead & 
Harding (1932), 49 R. P. C. 262. 


Part XVI. — International and Colonial Arrangements. 

3432. Add. Annotation: — Generally ^ Refd. Sharpe & Dohme Inc. v. Boots Pure Drug Co. (1928), 45 

R. P. C. 153. 


PART XVI. 

3426 1. To whom patent granted under 
International Ctmvmtion — Assignee of 
foreign inventor ,] — Tbe rlgbtof a foreign 
Inventor, who had applied for pro- 
tection in hlH own country, to apply 
under Patents Act, 190H-1900. s. 121, 
for a patent for his Invention in priority 
to other api>ct-fi. is purtdy personal, & 
could not nave been oxorclsed by his 


assignees lu their own names prior 
to Fatente Act, 1921. — Marconi’s 
WTREI.ESS TELEORAPU CO., LTD. V. 
David Jones, Ltd. (1928), 28 S. K. 
N. S. W. 355 ; 46 N. S. W. W. N. 
96.— AUS. 

p. lievsg., {19241 4 D. L. R. 484. 

•e. Application in several countries — 
Priorities ,] — Under the International 
Convention, where inventors have filed 


applications for patents for invention 
iu the United States, & subsea ucntly 
apply for patents In Uanada for the 
same thing, they arc entitled to have 
the priority of Invention determined 
by the date of the filing of their 
applications in the United States. — 
Goodyear Tire ^ Rubber Co. v. 
Rubber Service Laboratories Co., 
11929] Ex. C.-R. 63.— CAN. 
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Part XVII. — Patent Agents. 

3434. Add, Annotations : — fo (1) Distd. Minister [1928] Oh. 318; A.-G. v. Sharp (1930), 99 

of Health v. R., Ex p. Yaffe, [1931] A. 0. J- Oh. 441. 

494. As to (2) Refd. Musical Performers* 3442a. Inference from corrcspondenceO*— 

Protection Assocn., Ltd. v, British Inter- Thompson v. Bbttingbb (No. 2) (1928), 

national Pictures, Ltd. (1030), 46 T. L. R. 485 ; 40 R. P. C. 189. 

A.-G. V, Premier Line, Ltd. (1931), 48 T. L. R. 3443. Add. Annotation : — Refd. Maclean v. 

104. Generally, Refd. Tattersall v. Sladen, Workers’ Union, [1929] 1 Ch. 602. 


PART XVII. 

sf. liegistration of patent agents — SoUeiior in Irish Free State .] — O’Neill «. Bradlet, [1029] I, R. 422. — IR. 
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VoLZXXm Cases?— 178. 


PAWNS AND PLEDGES. 

Part li. — Pawns at Common Law. 


7. Add. Annotation : — As to (2) ReM. Beat v. 
Butler & Pitzgibbon, [1932] 2 K. B. 108. 

30. Add. Annotations : — Retd. Albemarle Supply 
Co. 17. Hind (1027), 43 T. L. R. 652 ; Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 

138. Add. Annotation : — Consd. Weld v. Petro 
(1928), 97 L. J. Oh. 399. 

146. Add. Annotation .•—Reid. Lowther v. Harris, 
[1927] 1 K. B. 393. 

168. Add. Annotation : — Consd. Lake v. Simmons, 
[1927] A. C. 487. 

171. Add. Annotation : — Retd. Lowther v. Harris, 
[1927] 1 K: B. 303. 

173a. Revesting of property In stolen goods — Sale 
of Goods Act, 1893 (c. 71), s. 24 — Who may 
sue — Owner from whom goods actually 
stolen.] — Pltfs. were wholesale dealers. They 
had as clients the S. S. Co., who introduced a 
customer, a Captain Le M. Captain Le M. 
was accompanied by a friend, M. Captain 
Le M. purchased a ring, which he was allowed 
to take away, .& which was immediately 
pawned by M. with defts. A few days later 


M., purporting to act on behalf of Captain 
Le M., took away a diamond bracelet, which 
he disposed of in the same way to defts. 
Both the ring & bracelet were invoiced to 
the S. S. Co. M. was convicted & sentenced 
for larceny by a trick, but the ct. refused 
restitution of the property. Pltfs. had been 
paid the price of the ring by the S. S. Co. as 
invoiced to them, & now sought to recover 
the bracelet from defts. : — Held : pltfs. had 
no title in law to maintain the action. A 
fundamental point fatal to pltfs.’ claim was 
that the words “ owner of the goods ” in 
Sale of Goods Act, 1893 (c. 71). s. 24 (1), 
meant the owner of the goods from whom 
they were actually stolen, & not some 
revious owner from whom the title had 
een derived. In the present case the sale 
was to the S. S. Co., & the property in the 
goods had passed to them & from them to 
Captain Le M., by whose authority it had 
been pledged. — B ullbr & Co., Ltd. v. 
Brooks, T. J., Ltd. (1930), 142 L. T. 676 ; 
46 T. L. R. 233 ; 74 Sol. Jo. 139 ; 35 Com. 
Cas. 205. 


Part III. — Pawns under Pawnbrokers Acts. 

178. Add. Annotation : — Refd. Poster v. Driscoll, Lindsay v. Attfield, Lindsay v. Driscoll, 

[1929] 1 K. B. 470. 


PART U. SECT. 1, SUB-SECT. 2.— A. 

e i. .] — In the case of the pledge 

of an instruineut creating or uvidouclng 
a right the thing pledged must be taken 


to be both the inRtmmont & the right, 
not the bare instrument without the 
right nor the mere right without the 
instrument. — Royai. Bk. of Canada 


V . Tadbot, [1928] 3 D. L. R. 157 ; 
[192S] 2 W. W. R. 190 ; 34 Alta. L. R. 
395.— CAN. 
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PEERAGES AND DIGNITIES. 


Part I.- 

68. Add. Annotation: — Refd. Edwards v. A.-G. 
for Canada (1029), 46 T. L. R. 4. 

69. Add. Annotation: — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

89a. — Deft, having voted at the 

election of Scotch peers : — Held ; as a Scotch 
peer, entitled to be discharged from arrest, 


Peerage. 

although his vote had been protested against, 
his claim to the title disputed, & never 
recognised by the House of Lords or at ct. — 
Dioby V. Stirling (Lorp) (1831), 8 Bing. 
66; 1 Dowl. 248; 1 Moo. & S. 116; 131 
B. R. 321 ; aitb nom. Digby v. Alexander, 
1 L. J. O. P. 42. 

Annotation : — Refd. Smart e. Johnstone (1837), Mnrp. & H. 
351. 
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VoLXXXVn. Oases e-40Sa. 


PERPETUITIES. 


Part I. — The Rule Against Perpetuities 


2. Add^ Annotation : — Refd. Be Villar, Public 
Trustee v. Villar, [1928] Oh. 471. 

19a. .] — CuEMENTi V. Fielding (1848), 12 

L. T. O. S. 309. 

29. Add, Annotation : — Refd. 1. B. Oomrs. v. 
Bone (1927), 13 Tax Gas. 20. 

53, Add, Citation : — aitb nom, Alford’s Case, 
O. Bridg. 684, L. C. 

Add, Annotations : — Refd. Howard v, Norfolk 
(Duke) (1681), 3 Gas. in Gh. 14; Goodtitle 
d. Gumall v. Wood (1740), Willes, 211 ; 
Thellusson v, Woodford (1798), 4 Ves. 227. 

54. Add, Annoiaiion : — ^Refd. Re Villar, Public 

Trustee v, Villar, [1928] Oh. 471. 

56. Add. Annoiaiion : — As to (2) Refd. Re Villar, 
Public Trustee v. Villar, 11928] Gh. 471. 

58. Add, Citations : — suhsequen t proceedings (1788), 
2 Term Rep. 241 ; 2 Bro. 0. C. 344, L. C. 
Add. Annotation : — Refd. Re Villar, Public 
Trustee v, Villar, [1928] Gh. 471. 

64. Add. Annotation : — Refd. Re Lanyon, Lanyon 
V. Lanyon, [1927] 2 Gh. 264. 

66. Add. Annotation: — Apprvd. Re Villar, Public 
Trustee v, Villar, [1929] 1 Oh. 243. 

66a. Survivor of Queen Victoria’s 

descendants living.] — By his will dated 
June 14, 1921, <te confirmed by a codicil 
of Feb. 2, 1926, testator, who died on Sept. 6, 
1926, gave his property to his trustees upon 
certain trusts as to income & capital for his 
participating issue as therein defined, using 
a well known common form so as to tie it 
up in such a way that the capital was not to 
vest until the expiration of “ the period 
ending at the expiration of twenty years 
from the day of the death of the last survivor 
of all the lineal descendants of Her Late 
Majesty Queen Victoria who shall be living 
at the time of my death ” : — Held : though 
the existing lives selected were very numerous 
& it would be extremely difficult k expensive 
in the future to ascertain the date of the 
survivor’s death, it could not be said to be so 
impracticable or beyond the scope of the 
ordinary legal testimony probably then 
available as to avoid the trust ah initio for 


uncertainty or perpetuity, & the trust 
was valid. — Re Villar, Public Trustee v, 
Villar, [1929] 1 Oh. 243 ; 98 L. J. Gh. 223 ; 
140 L. T. 90 ; 45 T. L. R. 13; 72 Sol. Jo. 
761, C. A. 

67. Add, Annotations : — As to (4) Apld. Re Villar, 
Public Trustee v. Villar, [1928] Gh. 471. 
Generally^ Refd. Re Villar, Public Trustee v, 
Villar (1928). 46 T. L. R. 13. 

70. Add. Annotation : — As fo (1) Consd. Athey v. 
Pickerings (1926), 96 L. J. K, B. 260. 

138. Add, Annotation : — Refd. Re Gockerill, Mac- 
kaness v. Percival, [1929] 2 Gh. 131. 

166a. .] — Oakes v, Ghalpont (1674), Poll. 

38 ; 86 E. R. 504 ; sub nom, Ghalfont v, 
Oakes, 1 Gas. in Gh. 239. 

Annotation : — Refd. Smith v. Clever (1C88), 2 Vern. 59. 

175. Add. Annotation : — Refd. Re Villar, Public 
Trustee v, VUlar, [1929] 1 Gh. 243. 

181. Add. Annotation: — Refd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Gh. 243. 

277. Add. Annotation: — Refd. Re Gwyon, Public 
Trustee v, A.-G. (1929), 46 T. L. R. 96. 

289. Add, Annotation : — Refd. Re Prevost, Lloyds 
Bank, Ltd. v. Barclays Bank, Ltd., [1930] 2 
Gh. 383. 

293. Add. Annotation : — Refd. Re Chardon, John- 
ston V. Davies, [1928] Gh. 464. 

295. Add. Annotation : — Refd. I. R. Oomrs. v. 
Bone (1927), 13 Tax Gas. 20. 

346. Add. Annotations : — As to (1) Consd. Re 
Payne, Taylor r. Payne, [1927] 2 Gh. 1. Refd. 
Rc Monk, Giflen r. Wedd, [1927] 2 Oh. 197 ; 
Re Marshall, Graham v. Marshall, [1928] Oh. 
661. 

372. Add. Annotation : — As to (1) Refd. Re 
Lanyon. Lanyon v. Lanyon, [1927] 2 Oh. 264. 

397. Add, Annotations : — Apld. Re Marshall, Gra- 
ham r. Marshall, [1928] Oh. 661. Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Oh. 197; 
Re Payne, Taylor v. Payne, [1927] 2 Oh. 1. 

402a. First person becoming adult tenant in tail 
in possession.] — Testator gave his real & 
personal estate to trustees as to the personal 


PART 1. SECT. 2, SUB-SECT. 8.— B 

191 1. Discretionary trust — For main 
ienance.] — Re Antrobxts, Hendebson 
V. Shaw & Morton, [19281 N. Z. L. R. 
S64.—N.Z. 

PART 1. SECT. 2, SUB-SECT. 4.— A, 

197 i. Contract giving equitable 
interest — Land.] — Whore an afirreement 
for the sale to a oo. of the oil & gas 
tights under a parcel of land in con- 
sideration of a certain number of 
sbar^ in the oo. provided that, if the 
CO. should oeaae to do businesB for a 
speoided period, said rights should 
revert to the vendor. A the shares were 
allotted ft the co. failed to go ahead for 
^d period, the revertiiig cd said rights 
to the vendor was hmd not to be 


subject to her returning the shares to 
the CO. Pltf. co., which had pur- 
chased the aiwets of the co. above 
referred to Sc was the assignee of its 
interests under said agreement sued 
the vendor for speclflc performance & 
contended that the condition that if 
the oo. failed to go ahead the oil rights 
should revert to the vendor was void 
under the rule against perpetuities as 
applied in London 8. W. Ry. Co. v. 
Qomm, No. 197 the rule did 

not apply under the circumstances.-— 
New Fspkral Oii^s. Ltd. v. Rowland, 
[1929] 1 D. L. B. 472 ; 1 W. W. 11. 
263 ; 24 Alta. L. R. 19.— CAN. 


PART I. SECT. 2, SUB-SECT. 4.-D. 
206 11. .] — Kalachand 
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Mukhebji V. Jatindra Mohan 
lUNERJi (1928), I. L. R. 56 Calc. 487. — 

IND. 


PART 1. SECT. 8, SUB-SECT. 1. 

290 I. General rule — No remoteness 
after vesting. h-Re Crichton Estate 
(1913), 25 W. L. R. 18 ; 4 W. W. R. 
1188 ; 13 D. L. R. 169 ; 23 Man. L. R. 
594.~-CAN. 


PART I. SECT. 8. SUB-SECT. 6.— A. 

342 vi. — — Application to 

Hindus.] — Held : the principle in 
Leake v. Robinson applies to Hindus. — 
Skwdayal Ramjbedab V. Official 
Trustee of Bengal (1930), I. L. R. 
58 Calc. 768.— IND. 
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estate upon trusts for conver^on & invest- 
ment & upon trust to pay the income thereof 
to the person, if any, who under the trusts 
or limitations thereinafter contained should 
for the time being be tenant for life of or 
otherwise entitled to the possession or receipt 
of the rents & profits of his real estate until 
such real estate should become vested in 
some person who should become adult 
tenant in tail thereof in possession, & from 
& after the happening of such last-mentioned 
event then as to both capital & income upon 
trust for such last -mentioned person 
absolutely ; & as to his real estate upon trust 
for his brother during his life, &> from Sc after 
his death upon trust for the first & every 
other son of his said brother successively 
in remainder one after another according to 
their respective seniorities in tail general : — 
Held : the trust of the personal estate in 
favour of the person who should become adult 
tenant in tail in possession could not be 
construed as applying to a tenant in tail 
by purchase? only, Sc was therefore void for 
remoteness . — Re Atkinson, Atkinson t». 
Atkinson, [1016] 1 Ch. 91 ; 85 L. J. Ch. 169 ; 
114L. T. 44; 60 Sol. Jo. 190. 


408a« Interest in personalty analagous to determin- 
able fee — Gift to cemetery so long as graves 
maintained^ — Testator gave £200 to his 
trustees on trust to invest it, & to pay the 
income thereof to a cemetery co. “ during: such 
period as they shall continue to maintain 
& keep ’* two specified graves ** in the 
cemetery in good order Sc condition with 
flowers Sc plants thereon, as same have 
hitherto been kept by me,*’ & he declared 
that, if the graves should not bo kept in such 
order Sc condition, his trustees should pay 
Sc apply the income in manner .therein 
mentioned : — Held : the gift did not infringe 
the rule against perpetuities. — Re Chakdon, 
Johnston v. Davies, [1028] Ch. 464 ; 97 
L. J. Ch. 289; 139 L. T, 261, 

428. Add, Annotation : — Refd. A.-0. v, Farrell 
(1930), 99 L. J. K. B. 606. 

453. Add, Annotation : — Refd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 

466. Add, Annotation : — Expld. Re Silva, Silva v, 
Silva, [1929] 2 Oh. 198. 

546. Add, Annotation : — Consd. Re Payne, Taylor 
V, Payne, [1927] 2 Ch. 1. 


Part il. — The Rule Prohibiting Limitations to Issue of 

Unborn Persons. 

576. Add, Amwfation : — Refd. Re Villar, Public Trustee v, Villar, [1928] Ch. 471. 


Part III. — Restriction of Accumulation. 


610. Add, Aniiotation : — As to (3) Apld. Re Villar, 
Public Trustee v, Villar, [1929] 1 Ch. 248. 

646. Add. Annotation: — As to (1) Refd. Athey v. 
Pickerings (1926), 96 L. J. K. B. 260. 

652a. Commencement during twenty-one 

years from testator’s death.] — Testator, who 
died in 1893, gave his net residue, subject 
to certain life annuities which did not exhaust 
the income, in trust for a bachelor’s children 
who should attain twenty-one with a gift 
over in default. On Mar. 11, 1896, the surplus 
income was ordered to be accumulated for 
twenty-one years from testator’s death, 
i.e.t until Nov. 6, 1914. or until the bachelor’s 
previous death without leaving issue. 
During this twenty-one years’ period the 
bachelor married & died leaving three 
children, two of whom were still living. 


Temporary orders for maintenance were 
made. On Nov. 12, 1914, it was declaied 
that as from Nov. 6, 1914, the two children 
then living were entitled to mnintonance 
under Conveyancing Act, 1881 (c. 41 ), s. 43 (1 ), 
but that notwithstanding sect. 43 (2) any 
income not so applied passed as on an 
intestacy. On July 20, 1927, the elder child 
attained twenty -one, Sc her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1926 (c. 20), s. 166, 
the order of Nov. 12, 1914, ought still to be 
acted on with regard to the younger child’s 
contingent moiety ; — Held : (I ) the effect of 
sect. 166 was that the years of minority 
accumulation, which commenced dui*ing the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that periocJt Sc 
the income of the younger child’s contingent 


PART I. SECT. 4, SUB-SECT. 6. -B. 

466 i. Pof^ver ehanoing nature of 
interests — Outside limit of rtde.}—~ 
Davis v, SamueL (1926), 28 8. R. 
N. S. W. 1.— AUS. 


PART III. SECT. 2, SUB-SECT. 1. 
612 i|. When a 


direction to acoumnlate contained in 
an inter vivos deed comes into operation 
In the lifetime of the grantor, the only 
period during which the accumula- 
tion can, under abore Act, he lawfully 
continued Is the lifetime of the grantor. 
— Union Bank or Scotland, Ltd. v, 
Oambprli^[1929] S. O. (Ct. of Seas.) 


nl. Applicable in Scotland — 

NatwithsiandinQ repeal in Enpland ,] — 
Held : the operation of abOTO Act in 
Scotland has not been affeotod by the 
repeal of that Act by Law of Property 
Act, 1925 ( 0 . 20), Id respect that nect, 
209 (3) of the latter Act has eamressly 
limited its application to Enpand 6 
Wales. — S mith'b Trustbks e. C 
[1981] S. O. 688.-4K)OT. 
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moioty must iu the first place be applied for 
her mainteuancG under Couveyanciufi: Act, 
1881 (c. 41), 8. 43 (1), & the balance could be 
validly accumulated under sect. 48 (2) ; 
(2) quite apart from sect. 106, the moment 
the elder child attained a vested interest 
as a member of the conting:Gnt class, there 
could be no question of intestacy as to any 
part of the capital or income . — lie Maher. 
Ward v. Maher, [1928] Cb. 88 ; 07 L. J. Ch. 
101 ; 138 L. T. 318. 

679. Add, Annoiaiion : — As to (2) Consd. Tie 
Chartres, Farman v. Barrett, [1027] 1 Oh. 466. 

721. Add, Annotation : — Apld. Re Knapp, Spreckley 
t>. A.-G., [1020] 1 Ch. 341. 

724. Add, Annotations: — As to (1) Consd. Re 
O’Hagan, O’Hagan v, Lloyds Bank, Ltd., 


[1932] W. N. 188. Refd. Re Tong, Hilton v, 
Bradbury, [1020] 2 Ch. 400. 

725. Add. Annotation : — As to (1) Refd. Re Tong, 
Hilton V. Bradbury. [1930] 2 Ch. 400. 

726a. .] — ^Where certain funds were settled 

upon trust to accumulate tlie surplus income 
until the death or remarriage of the settlor’s 
wife, it was held that the accumulations made 
after the death of the settlor were invalid, & 
there was a resulting of them to his estate. 
The right to receive the surplus income was 
in the nature of a terminable annuity, & until 
sold by the exors. the surolus income as it 
accrued ought to be applied as income of the 
estate of the settlor . — ^ O’Hagan, O’IIagan 
V. Lloyds Bank, Ltd., [1032] W. N. 188 ; 
174 L. T. Jo. 122 ; 74 L. Jo. 196. 
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OMea 9-121a. 


English and Empibb Digest Supplement. 


PERSONAL PROPERTY. 

Part I.— Definitions and Enumeration. 

9. Add. AnnoicUion : — Refd. JRe Mason (1928), 97 L. J, Ch. 321. 


Part III.— Ownership 


78. Add. Annotation: — As to (1) Retd. Ellis v. 
Stenning & Son, Ltd. (1932), 76 Sol. Jo. 232. 

94. For “ — Mutual wills by husband & wife — 

Agreement not to revoke read “ 

Mutual wills — By husband & wife — Agree- 
ment not to revoke.** 

94a. .] — Leasehold property was given 

to two sisters as joint tenants, & they 
mutually agreed to bequeath it in trust for 


each other for life, & for their nieces after 
the death of the survivor : — Held : the 
agreement between the sisters, carried out by 
the making of mutual wills, severed the joint 
tenancy . — Re Wilford’s Estate, Taylor 
V. Taylor (1879), 11 Ch. D. 267 ; 48 L. J. Ch. 
243 ; 27 W. R. 466. 

Annotation : — Refd. In the Estate of Heya, Walker v, Gaskill, 
[1914] P. 192. 


Part IV. — Alienation. 


114. Add. Annotation : — Refd. Republica de 

Guatemala v. Nunez, [1927] 1 K. B. 669. 

121a. Contract for exchange by Infant — Void.] — 
A contract for the exchange of chattels entered 
into by an infant is a contract for goods 


supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 62), 
s. 1. — Pearce v. Brain, [1929] 2 K. B. 310 ; 
98 L. J. K. B. 669; 141 L. T. 264; 46 
T. L. R. 601 ; 73 Sol. Jo. 402 ; 93 J. P. Jo. 
380, D. C. 


PART III. SECT. 8. 

74 II. Ea-tent of right ] — 

The cte. nannot suffer a man to take 
for himself ttiat which he cannot 
obtain by way of an action. The right 
of recaption does not exist unless there 
is a right to the possession of the 
property, & a right to possession 
means, for this purpose, one that is 
specifically enforceable l)y judicial 
proceedings. If, ther<*fore, the claimant 
cannot by way of judicial proceedings 
obtain specific restitution of the 
property, he cannot recover It by 
recaption either. Even when the 
retention of another's property is un- 
justifiable, the owner is not entitled 
to seriously injure the wrongdoer In 
attempting to recover it. — Phillips v. 
Murray (Sask.), [1929] 3 D. L. II. 


770 ; 2 W. W. R. 314,~-CAN. 

PART III. SECT. 4, SUB-SECT. 1.— B. 

r I. Mvrder of one joint tenant 

by the other — Whether right of survivor- 
ship operates.}— Re BABROWcurT, 
Eldkr’s Trustee & Executor Co., 
Ltd. 17. Kenny, [1927] S. A. B. R. 147. 
— AU8. 

PART III. SECT. 4, SUB-SECT. 2. 

sd. Row arising — Jmni purchase of 
shares.}— Reid : even if the shares 
wore purchased out of money con- 
tributed In OQuaJ amounts, & though 
transferred into the joint names of 
the purchasers, the shares were held 
by them in equity as tenants in com- 
mon. — O'Connell V. Harrison, [1927] 
I. R. 330.~IR. 


PART IV. SECT. 2, SUB-SECT. 1.— 
A. (a) a. 

6. Dependent on rtalure of property. \ 
— There is no such thing os “ actual ' 
or “ symbolical ’* delivery of possession 
irrospectlvo of the nature of tijo 
I>roport.y to be delivered. The differ- 
ence is due to the nature of the property 
& not on account of the difference In 
the nature of possession.— Ham Prasad 
Ojha V. Bakhhi Bindesitwari Prasad 
SlviiA (1932), I. L. R. 11 Pat. 105.— 
IND. 

PART IV. SECT. 2, SUB-SECT. 1.— 
A. (0). 

■f. Exchange of cars — Action for 
breach of contract .] — Sweeney v. 
Starrat, [1931] 2 D. L. R. 473; 2 
M. P. R. 544.— CAN. 
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Cases 886— 1095a. 


PLEADING. 

Part VII. — Amendment of Pleadings. 


886. Add, Citations : — 101 L. J. K. B. 245 ; 140 
L. T. 336, 0. A. 

1067a. .] — Held : any airiendment of 

tlieif pleadings to enable pltfs. to raise a 
case of mutual mist^ake implying good faith 
on the part of defts. could not without 
injustice to them be allowed after an action 
based exclusively on fraud had failed, & that 
accordingly the issue was not open to pltfs. 


in tliis House. — Bell v. Lever Bros., Ltd., 
ri932] A. C. 161 ; 101 L. J. K. B. 129 ; 146 
L. T. 258 ; 48 T. L. R. 133 ; 76 Sol. Jo. 50 ; 
37 Com. Cas. 98 ; 11. L. ; rtn\^g, suh nom. 
Lever Bros., Ltd. v. Bell, [1931] 1 K. B. 
567, C. A. 

1095a. Amendment causing injustice.] — Bell v, 
IjEVER Bros., Ltd., No. 1007a, ante. 
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Cases 4 — 142, 


English and Empiee Digest Supplement. 


POLICE. 


Part il. — Police Forces. 

Add, Citation 1 B. H, A. 500. 75. Add, Annotation : — Ck>nsd. Fisher v, Oldham 

Corpn., [1930] 2 K. B. 364. 

24. Add, Annotation : — Expld. & Distd. Fisher 76. Add, Annotation : — Dlstd. Fisher v, Oldham 
V, Oldham Corpn., [1930] 2 K. B. 364. Corpn., [1930] 2 K, B. 364. 


Part IV. — Duties, Powers, and Privileges of Constables. 

82. Add, Annotations : — Consd. diiria Naviga- 
tion Co. V. A.-G. (1932), 48 T. L. R. 375. 92. Add, Annotation: — Rofd. Vanderpant v. 

Refd. Fisher v, Oldham Corpn., [1930] 2 Mayfair Hot^l Co. (1929), 27 L. G. R. 762. 

K. B. 364. 


Part V. — Legal Proceedings by and against Police. 

97. Add, Annotation : — Consd. Sheffield Corpn. Sect. 2. — PROCEEDINGS AGAINST POLICE 
v. Kitson, [1929] 2 K. B. 322. (Vol. XXXVII., p. 189). 

100, Add, Annotation : — Refd. R. r. Ely d.T., Civil proceedings— Acceptance of bribes.]- 

Mann (1928), 45 T. 1.. R. 92. See Agency, No. 1608b. 


Part VII. — Superannuation and Other Allowances. 

136. Add A nwo/afion. —Apld. Piper v, St. Mary- Effect of bankruptcy.] — Bankruptcy, No. 

lebone Licensing XI., [1928] 2 K. B. 221 0296a, 

Compensation for loss of office .] — See Pub- 
1 42. After this case add : — i Lie Authorities, No. 1048a. 


PART I. 

a 1. Power of Commissioner of 

Police,]— VowKR V, R., [19291 N. Z. 
L. R. 267.— N.Z. 

b i. What amounts to ** hearing ’* 

hy Police Commission.}— v. 
Kitcihe, [19321 4 D. L. R, 418.— CAN. 


sa. Policeman — Meaning of — Railioay 
Jcl s. ,351.) — R. v. Canadian 

I^ACiFic Ry, Co. & Canadian National 
Ry., [19281 2 D. L. R. 386; 119281 1 
\V. VV. R. 78.5 ; 31 C. R. C. 292 ; 23 
Alta. L. K. 401.— CAN. 


PART VII. 

132 1. Compvtalion of pension — 
Based on annual pay — WJtal included 
therein — Allowance, for special duties .] — • 
Martin v. R. (1928), 40 O. L. R. 162 ; 
[19281 V. L. R. 38; [19281 Argus 
L. R. 17.— AUS. 
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VoL XXXVIL 


POOR LAW. 

Noth 1. — The Act now in forc^ is the Poor JjAw Act, 1930 (c. 17). References to sections of the 1927 
Act should therefore be checked with the Comparative Table appended below. Omitted sections of the 
1927 Act were either repealed or replaced by the Local Government Act, 1929 (c. 17). 

1937. 1930. 1927. 1980. 1927. 1980. 1927. 1930. 1927. 1930. 1927. 1930. 

” 1(1) 48 ^23 I 7 ”47" io7 157(4), m ^ 911^3) 

2 (1) 2 49 21 78 62 108 93,94 (5) 222 9(2) 

29 (1-^) 10 60 22 79 26 109 84 158 120 223 ICO (1-6) 

29 (4) 12 61 28 80 83 110 86 102 111 224 155 

30 11 (1), 62 33 81 53 (1-3) 111 86 165 121 225 (J) 158 

(2) 63 34 82 63 (4), (6) 112 87 170 123 226 (1), 144 

31 13 64 27 84 64 113 88 171 124 (2) 

32 116 66 112 86 66 114 89 172 125 227 146 

34 16 66 24 86 68 115 90 174 126 228 146 

36 (1) 16 (1), 67 26 87 66 116 91,108 183 133 229 147 

17 (1) 68 82 88 67 117 92 184 127 230 148 

(2) 79 69 29 89 71 118 104 186 128 231 140 

(3) 17 (2) 60 30 90 72 119 105 187 129 232 151 

(4) 17 (2), 61 31 91 73 120 102 188 130 233 153 

79 62 32 92 74 121 95 189 131 234 154 

(5) 16 (2) 63 36 93 59 122 96 190 132 235 159 

36 (1) 80 64 36 94 61 123 98 192 134 236 167 

(2) 17 (3) 66 37 95 62 124 99 (1-7) 209 135 241 140 

37 81 66 38 96 63 125 99 (8) 210 11 (3) 242 162 

38 67 67 39 97 64 126 100 211 136 (1), 244 163 

39 70 68 40 98 60 127 97 (2) 245 164, 

40 160 69 41 99 65 128 103 212 (1) 1(2) 165(4) 

41 14 70 42 100 66 129 106 213 161 Sch. V. Sch. II. 

42 18 71 44 101 69 130 107 214 136(3-5) Sch. VI. Schs. 

43 19 72 43 102 68 131 101 215 137 I. & 111. 

44 20 73 45 103 75 132 109 216 138 

45 49 74 40 104 77 145 114 217 141 

46 50 75 152 105 78 147 113 218 139 

47 51 I 76 48 106 76 148 (1) 115 219 142 

Note 2. — By Local Government Act, 1929 (c. 17), Sched. X., para. 1, references in any enactment 
to the terms mentioned in the first column, infray must be constructed as references to the teims men- 
tioned in the second column. These adaptations, so far as affecting Poor I^aw Act, 1927 (c. 14), have 
since been embodied in Poor Law Act, 1930 (c. 17). 

Reference, Adupiation, 

Board of guardians County Council or Coimty Borough 

Council. 

Board of management or managers of a school district . Coimty Council or County Borough 

Council. 

Chargeability for any poor law purpose to any parish, town- Chargeability to a County or Coimty 
ship or place, or to a parish or union, or to a union or Borough, 
parish, or to the common fund of a union. 

Clerk to the guardians ....... Clerk of County Council or town clerk of 

County Borough or such other officer 
as may be appointed or designated by 
the council. 

Common fund of the union or fimd of board of guardians for Co\mty fund or general rate fund of 
a single parish. County Borough. 

District school or district poor law school . ... . Separate school. 

Guardian — as an individual ...... Member of County Council or County 

Borough. 

Guardians — as a corporate body ..... County Council or County Borough. 
Medical officer of board of guardians or of a union . . Poor law medical officer of a Coimty or 

County Borough. 

Officer of a board of guardians, or guardians, or officer of a Officer concerned with the relief of the 
union or other area for which a board are constituted. poor. 

Parish — ^as the area for which a board of guardians are con- County or County Borough^ 

Btitutod. 

Parish — as the area in which a settlement is acquired or County or County Borough, 
derived. 

Parochial relief ....... Poor relief. 

Poor law union ....... County or County Borough. 

Treasurer of poor law union ..... County treasurer or treasurer of County 

Borough. 

Union or other area for which a board of guardians are con- County or County Borough. 
sMtuted. 

Union or parochial relief Poor relief. 
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Cases 24a — 63a. 


English and Empire Digest Supplement. 


Part I. — Poor 

Sect. 4.— OVERSEERS (Vol. XXXVIL, p. 204). 

24«. Overseer becoming transferred officer — Re- 
moval — Powers of rating authority.] — By 
Local Governinent Act. 1894 (c. 73), s. 5 (1), 
the power of appointing & revoking the 
appointment of an assistant overseer for any 
rural parish having a parish council is trans- 
ferred to & vested in the parish council. — 
An assistant overseer so appointed by a 
parish council which was subsequentlv 
transformed into an urban district council, 
became a “ transferred officer *’ under the 
Bating & Valuation Act, 1925 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority : — 
Held : the council could dismiss the officer 
without notice or cause, & without affording 
liim a hearing, provided that in so dismissing 
him they did not act dishonestly, corruptly, or 
in bad faith — BfiowN v, Dagenham Urban 
Council, [1929] 1 K. B. 737 ; 98 L. J. K. B. 
565; 140 L. T. 616; 93 J. P. 147; 46 
T. L. B. 284 ; 73 Sol. Jo. 144 ; 27 L. G. B. 
226. 

: — Distd. Field v . Poplar Corpn., [1029J 1 K. B. 

750. 

81. Add. Citations 96 L. J. K. B. 741 ; 137 
L. T. 658 ; 26 L. G. B. 267. 

84a. Abolition —Local Government Act, 1929 (c. 17), 
s. 1 — Transfer of “ parish property ** — What 
included.] — PItfs., the City of London Corpn., 
claimed a declaration that a certain capital 
fund invested in 5 per cent. War Loan Stock 
in the hands of the City of London G uardians, 
being the balance? of the proceeds of the sale 
by defts. of a poor law institution as the 
H. Institution, was “ parish property ” 
within Local Government Act, 1929 (c. 17), 
s. 115, & that it was “ property with respect 
to which special provision is made ” within 
sect. 118 of the 1929 Act, & would on Apr. 1, 
1930, by virtue of sect. 115 of the 1929 Act, 
be transferred t/O k, vest in pltfs. & not in the 
London County Council. By sect- 1 of 1929 
Act, the functions of the City of London 
Guardians were transferred to the London 
County Council on Apr. 1, 1930, on which 
date the Guardians were abolished. Sect. 
113 of the 1929 Act transferi*ed to the London 
County Coiincil all property & liabilities of 
the City of London Guardians, except those 
for which special provision was made in the 
Act. The only special provision which was 
suggested to apply was that contained in 
sect. 115. By sect. 115, sub-sect. 1, of all 
parish property on the appointed day, 
namely, Apr. 1, 1930^ vested in a board of 
guardians was to be transferred to the appro- 
priate council, in this case the Common 
Council of the City of London. The H. 
Institution & Infirmary was acquired by the 
City of London Guardians in 1871 for the 
purposes of their functions in the relief of 
the poor. By an order dated Apr. 6, 1921, 
the Minister of Health, the successor of the 
Local Government Board, sanctioned the 
sale by the City of London Guardians by the 
H. Institution. &, by a further order, directed 
that the net proceeds of the sale should be 
invested in 5 per cent. War Loan Stock, & 
that the Guardians should stand possessed 


Law Authorities. 

of the securities so purchased on trust to 
receive & pay into the common fund of the 
Union tne interest accruing therefrom 
HeJd : (1) the property in the capital fund 
in question & the interest thereon was not 
“ parish property ** within 1929 Act, s. 116 ; 
(2) it was not transferred by that Act to the 
representative of the City of London ; (3) the 
property in the fund was transferred to & 
vested in the London County Council for the 
benefit of the whole area administered by the 
London County Council ; & (4) it was not 
subject to any condition that the income of 
the fund should be credited to the City 
Corpn. in computing the amount of the 
contributions due from the City Coran. to 
the County fund. — London (City) Corpn. 
V. London County Council. [1931] 1 K. B. 
25 ; 99 L. J. K. B. 677 ; 143 L. T. 372 ; 94 
.1. P. 219 ; 46 T. L. B. 533 ; 74 Sol. Jo. 421 ; 
28 L. G. B. 461, C. A. 

38a. Loans to strikers* families — Resolution can- 
celling repayment — Void,] —Defts., a board 
of guardians, upon the outbreak of the coal 
dispute of 1926 resolved to give outdoor 
relief to the wives & families of miners Sc 
other workmen who were unemployed 
because of the dispute, & that such relief 
should be given by loan, subject to an under- 
taking to be given by the he^ of each house- 
hold to repay the loan by weekly instalments, 
or, by arrangement with the employers, 
deductions from wages to commence five 
weeks after the resumption of work. In 
pursuance of this resolution defts. granted 
relief to miners* families during the con- 
tinuance of the dispute to the amount of 
£195,957. Repayment commenced in Jan. 
1927, the terms being modilied from time to 
time. On July 11, 1929, the total balance 
due on the loans was £146,924, & it was then 
being repaid by about 6,000 miners at the 
rate of nearly £400 a week, some having 
already repaid their loans in full, & others 
having been entirely released from payment. 
On tliat day defts. passed a resolution that 
the whole balance of the loans owing in 
respect of relief received by miners’ wives Sc 
families should be excused Sc cancelled. In 
an action by pltf. at the relation of the corpn. 
of a borough situate Sc owning rateable 
property within defts.’ area : — Held : (1 ) the 
resolution to cancel the loans was ultra vires 
Sc void Sc must not be acted upon ; (2) even 
if there was any general discretionary power 
in defts. to release the debtors, it was not 
properly or reasonably exercised, as they 
had considered solely the interest of the 
debtfjrs, without any inquiry into tlie ability 
of all or any of them to continue paying off 
their loans, there being no evidence of any 
general inability to repay, or request for the 
cancellation of the debts. — A.-G. v. Tyne- 
mouth Union, [1930] 1 Cb. 616 ; 99 L. J. Ch. 
307 ; 143 L. T. 70 ; 94 J. P. 191 ; 46 T. L. R. 
272 ; 74 Sol. Jo. 169 ; 28 L. G. B. 179. 

63a. Guardians acting in loco parentis — Right to 
grant of administration.] — By Poor l^w Act, 
1927 (c. 14), a board of guardians may act 
in certain circumstances as in loco parentis 
in respect of an orphan child, Sc in that 
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capacity is entitled to take out letters of 
administration of the estate of the child’s 
deceased parent for the benefit of the child. — 
Re Peters (1929), 142 L. T. 328 ; 46 T. L. R. 
119 ; 74 Sol. Jo. 13. 

87. Add* Annotaiion: — Refd, Brown v. Dagen- 
ham Urban CouncU, [1929] 1 K. B. 737. 

100a. ‘‘ Regularly employed ’’—Employment as 
deputy.] — Pltf. was in the service of defts.’ 
predecessors in their capacity of poor law 
guardians for fifteen years before his retire- 
ment, but during five of those years he was 
only employed as gate porter to a poor law 
institution in substitution for its regular gate 
porter who was away on war service : — Held : 
in computing the amoimt of his super- 


annuation allowance under Poor Law Officers’ 
Superannuation Act, 1896 (c. 60), pltf., 
though only a temporary substitute for the 
regular gate porter, was entitled to reckon 
his actual five years’ deputy service as 
regular employment in the capacity of a 
poor law officer or servant. — Hammond v. 
London County Council, [1931] 1 Ch, 
640 ; 100 L. J. Ch. 125 ; 144 L. T. 720 ; 96 
J. P. 97 ; 29 L. G, R. 350 ; avh nom, Ham- 
mond V. Westminster Guardians, 47 
T. L. R. 249. 

105. Add, Annoiaiion : — Refd. R. r. Grain, Ex p, 
Wandsworth Grdns., [1927] 1 K. B. 540. 

120. Add, Annotation : — Refd. R. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 


Part II. — Poor Law Areas. 

167. Add, Annotation: — Consd. Stoke Newington 164, Add, Annotation : — Refd. R. v. Minister of 
Borough Council v, Richards (1929), 45 Health, Ex p, Yaffe, [1930] 2 K. B. 98. 

T. L. R. 660. 


Part III. — Workhouses. 

174. Add, Annotation : — Refd, London (City) Corpn. v, London County Council (1930), 99 

L. J. K. B. 577. 


Part IV. — Relief 

188. Add, Annoiaiiom -Ae to (1) Refd, Reeve v. 
Walker, [1932] 1 K, B. 454. As to (3) 
Consd. R. i’. Grain, Exp. Wandsworth Grdns., 
[1927] 2 K. B. 205. 

206. Add, Annotation: — Refd. Re Carroll, [1931] 

1 K. B. 317. 

225a. Within what time proceedings must be taken.] 

— Applts., a board of guardians, in 1926 
gave relief, by way of loan, to resp. under 
Poor l^aw Amendment Act, 1834 (c. 76), s. 58. 

In Feb. 1927 applts. made a written applica- 
tion to resp. for repayment, k in Aug, 1927 
summonses were issued against resp. & 
against his em]doyers to recover the amount 
due. The justices held, as more than six 
months had elapsed since the date when the 
last instalment of the loan was advanced, 
they had no jurisdiction by reason of 


of the Poor. 

Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
& they dismissed the summons : — Held : 
the matter of complaint did not arise until 
the application for repayment was made. — 
Ash BY-DE-LA -ZoUCH OOAUDIANS V, SUMMERS, 

[1928] 2 K. B. 397 ; 97 L. J. K. B. 397 ; 
139 L. T. 46 ; 92 J. 1’. 72 ; 44 T. L. R. 406 ; 
72 Sol. Jo. 241 ; 26 L. G. R. 246 ; 28 Cox, 
O. C. 494, D. 0. 

225b. In what court proceedings must be taken.] — 
A ct. of summary jurisdiction is not a 
“ county ct. or other ct. for the recovery of 
small debts ” within Poor Law Act, 1927 
(c. 14), s. 46 (1), under that sub-sect, relief 
granted by way of loan by the guardians to a 
poor person cannot be recovered therein. — 
JEvans ?). Morgan, [1928] 2 K. B, 627 ; 97 
L. J. K. B. 703 ; 139 L. T. 012 ; 92 J. P. 
146 ; 44 T. L. R. 644 ; 26 L. G. R. 386, D. C. 


PART IV. SECT. 1. 

r i. .1 — BtJTTS V . Stdnbt 

Mines, [1927J 1 D. L. R. 646 ; 59 
N. S. fl. 90.— CAN. 

PART IV. SECT. 2, SUB-SECT. 8. 

■a. Ca^pricious finding 

of age of child in order to give juris- 
diction,]’— Re Kelly (N. B.), [1929] 
1 D. L. R. 716 ; 51 Can. Grim. Oas. 
113.— CAN. 

■b. Deserted child — Order for main- 
tenance — Jurisdiction ,] — Under an 
order of the police magintrate for the 
county of F. made in Jan. 1927, under 
Children Protection Act, R. 8. O., 
1914, & amendments, two infants were 
delivered Into the custody of ]^tf, 
society & became Its wards. The 


order directed that the corpn. of the 
milted cotmtlos of L. & G. should pay 
a weekly sum to the society for the 
maintenanc.e of the Infants. It was 
aftenvards discovered that the town of 
X., of which the Infants were residents, 
was a separate municipality, so con- 
stituted by Act of Ontario legrlalature 
In 1922 ; & on May 19, 1927, the 
magistrate amended his order by 
directing that the maintenance money 
should be paid by the town coron. 
instead of the counties corpn. The 
town corpn. repudiated its liability 
& this action was brought to enforce 

i iaymcnt ; — Held : the magistrate had 
urlsdiotion to make the first order, but 
he magistrate not having, on or before 
May 10, 1927, been des^ated a 
** judge ” within Children’s Protection 

11 


Act, 1927, had no jurisdiction to make 
the amending order. — Fkontbnao 
C? niLi>itEN’s Aid Soc. v. Gananoque, 
[1929] 3 D. L. R. 104 ; 63 O. L. R. 
560.— CAN. 

BO. Extent of liaHlUy of munici- 
polity— Child Welfare Act, C, A., 1924.] 
— Dirj:cior or Chtij) Welfare v. 
Rural MuNicirALiTT of Cartier, 
[193112W.W. R. 7 ; 2 D. L. R. 845.— 
CAN. 

PART IV. SECT. 3, SUB-SECT. 2.— 
A. (a). 

id. Parents* Maintenance Act, 1928 
— What amounts to dependence ,] — If a 
father has a Bulfiolent income of his 
own to provide him with food, clothing, 
& other necessaries, his age, disease, or 
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Part V. — Settlement 


827. Add, [1927] 2 K. B. 611; 96 

L. J. K. B. 793 ; 137 L. T. 624. 

335. Add. Citations : — 96 L. J. K. B. 611 ; 137 
L. T. 98 ; 91 J. P. 41 ; 26 L. G. R. 21, H. L. 

851. Add. Annotation : — Consd. Glamorgan County 
Council V. Birmingham Corpn. (1932), 48^ 
T. L. R. 604. 

415. Add. Annotation : — Retd. Norwich Union v. 
Henstead Union, [1927] 2 K. B. 611, 

436. Add. Annotation : — As to (2) Consd. Norwich 
Union r. Henstead Union, [1927] 2 K. B. 611. 

482a. Nurse — Sent to training estabnshment.] 

— On July 20, 1920, A. signed an agree- 
ment at C. in the parish of F., by which she 
was to undergo a year’s free training in 
nursing under the C. Nursing Assocn. & 
tliereafter to remain in their employment 
for three years. She was sent to 1). on the 
same day for her training & returned to C. 
on July 9, 1921. She remained a< O. under 
her contract till July 2, 1924, on which day 


she was allowed to go on holiday, & had no 
intention of returning, as her three years 
expired during her holiday. She subse- 
quently became chargeable as a pauper 
lunatic : — Held : since she had not resided 
physically in the parish of F. for three 
complete years when she left on July 2, 1924, 
& had then no animus revertendi, she had not 
acquired a settlement there, there being no 
evidence that she resided there between 
July 20, 1920, & July 9, 1921 . — Pabnham 
Union v. Cambridge union, [1929] 1 K. B. 
307 ; 98 L. J. K. B. 177 ; 140 L. T. 377 ; 93 
J. P. 21 ; 46 T. L. R. 73, D. C. 

498. Add. Annotation : — Apld. Farnham Union v. 
Cambridge Union, [1929] 1 K. B. 307. 

603. Add. Annotation : — Retd. Morris v, Britannic 
Assurance Co., [1931] 2 K. B. 126. 

720. Citations: — For “ (1733), Cun, 76; 2 Sess. 
Oas. K. B. 246,” read “(1734), Cun. 70; 
1 Sess. Cas. K. B. 261.” 


Part VI.- 

1146. Add. Annotation : — Consd. Glamorgan 

County Coimcil v. Birmingham Corpn. (1932), 
48 T. L. R. 664. 

1148. Add. Annotation , : — Consd. Glamorgan 

County Council v. Birmingham Corpn. (1932), 
48 T, L. R. 664. 

1148a. Poor Law Act, 1930 (c. 17).] — Poor 

Law Act, 1930 (c. 17), has destroyed the 
common law rule that a husband & wife 
should not be separated by the removal of 


Removal. 

the wife to her husband’s place of settlement, 
& irremovability can now only be acquired 
under the Act. 

The common law rule itself was based upon 
the consortium of husband & wife ; & where 
no consortium in fact existed, as when the 
husband was serving a term of imprisonment, 
it would not have applied. — Glamorgan 
County Council v. Birmingham Corpn. 
(1932), 96 J. P. 409 ; 48 T. L. R. 664 ; 30 
L. G. R. 426, D. C. 


Part VII.- 

1607a. Making false statement to obtain relief — 
Poor Law Act, 1930 (c. 17), s. 160 — Meaning 
of ** relief — Work coupled with payment.] — 

Applt. was convicted, under Poor Law Act, 
1930 (c. 17), B. 1.50, of making a false state- 
ment to a relieving officer for the purpose of 
obtaining relief for himself & his wife. The 


Vagrancy. 

false statement in question was made to 
induce the relieving officer to give to applt. a 
card entitling him to work on the roads 
maintainable by the local authority & to be 
paid for his work a sum of 23^. No benefit 
other than the employment to be provided & 
the payment to be made was sought or 


other infirmities will not enable him 
to claim any money from his children 
as their “ dependent ” within Parents* 
Maintenance Act, 1923. — Stk. Marie 
V. 8te. Marik (Sask.), {1929J 4 D. L. ll. 
107G ; 1 W. W. R. 890.— CAN, 

sb. SettleTnc'iU by judgment.] — Bois- 
FORi> Overseers v. Wellington 
Overseers, 11932] 1 D. L. R. 400. — 
CAN. 

PART V. SECT. 8, SUB-SECT. 3.— A. 

339 !. Derivative settle- 

ment.] — Old Kilpatrick Parish 
Council v. Kilmarnock Parish 
Council, [1929] S. C. (Ot. of Sens.) 
G51.— SCOT. 


PART V. SECT. 4, SUB-SECT. 2.- 
B. (a). 

433 i. Whether relegated to birli 
settlement where mo(1ier*s seMlemen 
derivative — Settlennent derived from suh 
eeguent marriage. 1— Rothes Partsi 
Council v. Elgin Parish Council 
[1928] 8. C. (Ct. of SesB.) 918.— SCOT. 


PART V. SECT. 6, SUB-SECT. 2.— B. 

se. Before settlement aeguired — 
LiabUity of former distnd.}— Where a 
person resident In one municipal 
district who has not previously received 
relief as an indigent moves into another 
district, & such relief is furnished to 
him by the latter district before he has 
become a ** resident ** theiTiln within 
Municipal District Act, 192G, s. 150 
(3) (c), & continued after the date 
when he becomes a “ resident,** it is 
only for the relief fumlsbed before said 
date that the relieving district can 
obtain roimbursoment from the district 
of which he was previously a resident. 
— ^Wheati.and Municipal Dlstrict 
V. Ikon Greek Municipal Distriitt, 
U929J 2 D. L. R. 16 ; 1 W, W. R. 631 ; 
24 Alta. L. R. 141.— CAN. 

PART V. SECT. 5. BUB-SECT. 3. —A. 

493 i. CapaeUy of child to acquire 
independent settlement.] — Where, while 
a child is living with its own parents 
as a member of the family under a 
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foster agreement made with them by 
the Comr. of Child Protection, they 
change their residence to another 
mimicipality, & the child continues 
to 80 uve with them therein for six 
months, it then, if one year of age or 
older, ** belongs ** to said municipality 
within Child Welfare Act, 1927, c. 60, 
B. 28 (2 ). — Re Balasanovioh (or 
Bailey), Foam Lake Town v. Rural 
Municipality of Insinqeu, [1928J 4 
D. L. R. 127 ; [1928] 2 W. W. R. 448.— 
CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 


p 1. Restaurant,] — R. v, 

Benson. (1928 3 W. W. R. 605 ; 50 
Can. Crim. (Jas. 426. — CAN. 


g i. Impeding passengers — 

What must he proved .] — The mere hold- 
ing of a meeting tn tne street does not 
neoesearlly Imply the Impeding or 
incommoding of passengers, & proof of 
actual impeding 18 essential to justify 
a oonvlotfon.— R. e. Buhay, [1930] 1 
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received by applt. i — Held : the provision 
of work & wages constituted relief within 
sect. 150 & applt. was rightly convicted. — 
Bebvb V, Walker, [1932] 1 K. B. 454 ; 101 
L. J. K. B. 324 ; 146 L. T. 137 ; 96 J. P. 3 ; 
48 T. L. B. 102 ; 30 L. G. B. 17 ; 29 Cox, 
0. C. 410, D. 0. 


1616. Add, AnnoiaHona : — Refd. B. v. Grain, Ex p, 
Wandsworth Grdns., [1927] 2 K. B. 205 ; 
Beeve v. Walker, [1932] 1 K. B. 454. 

1628. Add, Annotation: — Expld. & Distd. Pro- 
thero V, Watson (1931), 47 T. L. R. 627. 

1629. Add. Annotation: — Expld. & Distd. Pro- 
thero V. Watson (1931), 47 T. L. R, 627. 


Part VIII. — Old Age Pensions. 


1672a. Statutory conditions — Widow’s pension — 
Husband’s ** entry into insurance.”] — The 
expression ” entry into insurance ” in 
Widows’, Orphans’, & Old Age Contributory 
Pensions Act, 1925 (c. 70), s. 5, means last 
entry into insurance.” — Wadsworth v. 
Minister op Health (1927), 138 L. T. 519 ; 
44 T. L. B. 169, D. C. 


1672b. Contributions — ^Payments made after 

appointed day — Widows’, Orphans’, & Old Age 
Contributory Pensions Act, 1925 (c. 70), 

s. 8.] — Taylor v. Minister of Health, 
[1928] W. N. 244, D. C. 


D. L. R. 640 ; 62 Can. O. C. 263 ; 64 
O. L. R. 631 .— can. 

c il. Whether single disturbance 

sufficient to support conviction .] — The 
oommlsslon of a slnsrle disturbance of 
the kind, & at a place, referred to in 
sub-sect. ( / ) of sect. 238 of Criminal 
Code is sufficient to Justify a conviction 
thereunder for bein? a disorderly 
person or vacrrant. The other sub- 
sectlons of said section seem, however, 
to require that the conduct complaluod 
of be somethinsr more than a siui^lo act, 
& at least a manner of behaviour of 


some duration. — li. v. OiSEBRua, [1931] 
3 W. W. R. 607 ; 119.32] 1 D. L. K. 348 ; 
40 Man. L. R. 5.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

so. Application of Marriage Act, 
191.5.]— Marriage Act, 1915, s. 97 (1), 
refers to a person who, being in 
Victoria, or resident In Victoria, 
deserts his \vlfe or children. After tiie 
aoouaed had left Victoria & had been 
for some months resident in New 
Zealand, he deserted his wife, & 
children, who had remained in Victoria, 


& left them without adequate means 
of support '* : — Held : no oflTenoe under 
the sect, was disclosed. — R. v. Fran'KB, 
[19291 V. L. K. 285 ; Argus L. R. 230. 
— AUS. 

PART VII. SECT. 4. 

sa. Vagrancy — Allegtiiion of — Crun- 
inal Code. s. 238.J-“R. r. Rosenfeld, 
[1928] 3 W. W. R. G7; 50 Can. Crlm. 
Cas. 30.5.— CAN. 

ab, .]~~Re II. V. 

Knowles (Ont.), (1929), 52 Can. Grim. 
Cas. 377.— CAN. 
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Case 1. 


English and Empire Digest Supplement, 


POST OFFICE. 


Part 11. — Constitution. 

1. Add. Annotation: — Retd. Mackenzie-Kennedy v. Air Council, [1927] 2 K, B. 617, 


PART I. 

sd. Riffht of jmblic to uae postal ser- 
vice.] — All meuibors of the public in 
Canada have the right to make use of 
the public postal service provided, the 
Post Office Act Is complied ^vlth, & 
an illegal denial by the Postmaster - 
General of that right would be action- 
able. — Litkbaky Recukations, Ltd. 
V. Sauve, [1932J 3 W. W. R. 123.— 
CAN. 

PART II. SECT. 1. 

a i. — The power of the Post- 

master-Genera) under sect. 7 of Post 
Office Act, R. S. C., 1927, & reg. 219 
made in pursuance thereof, to deter- 
mine what is & what is not ** mailable 


matter ” & to prohibit the use of the 
mails for what he has declared not to 
be mailable matter,** is absolute & 
not open to review by a ct. — Literary 
Recreations, Ltd. v. Sattvb, [1932] 
3 W. W. R. 123.— CAN. 


PART VII. 

sa. Orard oflkemice. to sell stamps by 
axUomaiic machine — Whethe*^ rrvoexiblc.] 
— The Postmaster-General granti^d to 
reap, a general Uoenoo to sell postage 
stamps, etc., by means of automatic 
machlnt^s, “ such licence to be for a 
period of ten years ... & if this 
contract has been pronorly fulfilled 
then for a further period of ten years 
without further agreement & upon the 


termination of the said periods above 
the licence shall be renewed for further 
periods of ton years each successively 
unless & until ” cither party terminated 
by notice. The Postmasti‘r-General 
torminaUid the agreement at the end 
of 1 0 years : — Held : the licence was 
revocable at the Postmaster-Oenorars 
discretion. Ho had no authority to 
grant it so as to bind his successor or 
the country at a future time. The 
question was one of statutorj' adniinls- 
tmtion of the public service ; the 
Minister could depute* the performance 
of his duties only so far as authoiised 
by l*aiiiament. — R. v. Dominion of 
Canada Postaoe Stamp Vendino Co., 
Ltd., 11930] S. C. R. 000 ; 4 D. L. R. 
241.— CAN. 
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POWERS. 

Part I.— Definition and Classification. 

9. Add* Annotation : — Retd. Be Mills, Mills v. Ijawrence, [1930] 1 Ch. 054. 


Part ii. — Creation of Powers. 

17. Add. Annotation : — As to (1) Apld. Be Graham, Graham v. Graham, [1929] 2 Oh. 127. 


Part III. — Construction of Powers. 

28. Add. Annotation : — Refd. Be Mathieson, Settlement, Ex p. Dunn (1852), 6 De G. 

[1927] 1 Oh. 283. Sm. 681 ; 17 Jur. 69 ; 64 B. R. 1297. 

133a. Power to appoint part of share — Whether 145. Add. Annotation : — J a fo (1) Refd. Gooch, 
Including accrued shares.] — Hutchinson’s Gooch v. Gooch, [1929] 1 Oh. 740. 


Part IV. — Exercise of Powers 


187 a, Appointment on protective trusts.”] 

— Testator, in exercise of a power of appoint- 
ment among children & issue contained in 
his marriage settlement, bequeathed specific 
property to his son W., & directed his 
trustees to hold the income of the remainder 
of the tnist property upon protective trusts 
for the benefit of his son O., & subject thereto 
to hold the remainder of such property in 
trust for his granddaughter M. : — Held : as 
the appointment upon “ protective trusts,’* 
as defined by Trustee Act, 1926 (c. 19), s. 33, 
gave a discretion to the trustees to apply the 
income in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power & (2) in excess 
of it, & the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for all pur- 
poses ; (3) there was no interval of time 

during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to O. for life or until an event 
should happen depriving him of the right to 
receive the income, & subject thereto for the 
granddaughter M. absolutely. — Be Boulton’s 
Settlement Trust, Stewart v. Boulton, 
[1928] Ch. 703 ; 97 L. J. Ch. 243 ; 139 L. T. 
288. 

208. Add. Annotations: — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
- [1927] A. 0. 641 ; H. & H., [1928] P. 206. 

266. Add. Annotations : — Folld. Be Phillips, Law- 
rence V. Hux^ble, [1931] 1 Ch. 347. Distd. 
Be Watts, Coffey v. Watts, [1931] 2 Ch. 302» 
Apld. Re Joicey, Thompson v. Duncan (1932), 
173 L. T. Jo. 453. 

256a. •] — Under a settlement a fund was 


given to such persons, after the death of A., 
as he should, with the consent of the trustees, 
appoint by deed : — Held : the power was a 
general power, &: the power having been 
exorcised, the fund was equitable assets for 
the payment of A.’s debts, notwithstanding 
that the consent of the trustees to the 
exercise of the power was necessary. — Re 
PmLiJPS, Lawrence v . Huxtablb, [1931] 
1 Ch. 347 ; 100 L. J. Ch. 65 ; 144 L. T. 178. 

Annoialions : — Distd. Re, Watt'^, Coffey v, WattH, [19,^1] 
2 Oh. 302. Apld. Ue Jolcoy, Thompson y. Duncan (1932), 
173 L. T. Jo. 453. 

256b. — Re Joicey, Thompson 

Duncan (1932), 76 Sol. Jo. 459. 

256c. Consent of settlor’s mother.] — A 

marriage settlement, dated in 1004, contained 
a clause empowering the settlor, the wife, 
at any time dui'ing the life of her mother by 
deed to revoke, with the consent of her 
mother, the trusts declared by the settle- 
ment, & to ai)point & declare, with the 
consent of her mother, any new or other 
trusts powers & provisions concerning the 
premises to which such revocation should 
extend. By a deed, dated in 1913, the 
settlor, with the consent of her mother, 
exercised the power of revocation & new 
appointment in such a manner that after 
her death in 1928 the question arose whether 
certain trusts declared by the deed of 1913 
were valid, their validity depending upon 
the decision by the ct. of the question 
whether the power of revocation & new 
appointment W€ts a general power or a special 
ower : — Held : it would not be right to 
old that, upon the terms of the powers 
contained in the marriage settlement, the 


PART III. SECT. 8. 

•d. Power to donee to pom corpus aaweU as income .\ — Shaw v. Shaw (1927), 59 N. S. R. 349. CAN. 
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settlor was in substance the owher of the 
property. Sc consequently free to deal with it in 
any way she pleased, & the power was a special 
power. — Re Watts, Coffey v. Watts, [1931] 

2 Ch. 302 ; 100 L. J. Ch. .353 ; 145 I.. T. 620. 

269a. Exercise by Joint will.] — Testator 

devised Sc bequeathed the residue of his real 
Sc personal estate to his wife for life & after 
her death to his son Sc daughter for their sole 
Sc separate use during the term of their 
natural lives Sc after their decease to such 
persons Sc to such ends Sc purposes as the son 
& daughter should by will appoint & in default 
of appointment to his right heirs for ever. 
The brother Sc sister executed a joint will. 
The brother died in Nov. 1917, having by his 
separate will confirmed the joint will, & the 
joint will, the separate will, Sc a codicil thereto 
were admitted to probate as being his last 
testamentary disposition. The mother died 
on Aug. 8, 1931. The question then arose 
whether the appointment by the joint will 
was a good exercise of the power of appoint- 
ment by the brother Sc sister : — Held : a 
joint appointment by will could be made by 
two persons ; if the sister did not revoke the 
joint will, then upon her death & the joint 
will being admitted to probate as part of her 
testamentary dispositions it w'ould be an 
effective exercise of the power of appointment, 

& would comply with the requirements in 
the will of the father. — Re Duddbll, Round- 
way V, Koundway, [1932] 1 Ch. 685 ; 101 
L. J. Ch. 248 ; 146 L. T. 666. 

299a. -.] — Ellis v. Atkinson (1792), 3 Bro. 

C. C. 665 ; 2 Dick. 759 ; 29 E. R. 701, L. C. 

Anrwiations : — Befd. Socket ». Wray (1793), 4 Bro. C. C. 
483 ; Guise v. SmaU (1794), 1 Anat. 277 ; Whistler v, 
Newman (1798), 4 Ves. 129 ; Sperling: v. Rochfort (1803), 

8 Yea. 164 ; Parkea v. White (180.5), 11 Ves. 209 ; Richards 
V, Chambers (1805), 10 Ves. 580 ; Francis v. Wl^iell 
(1816), 1 Madd. 258. 

351a. Limitation to more restricted class In default 
of appointment.] — Testator gave his widow 
E. full & complete control in the disposal of 
the principal moneys of his estate, at such 
times Sc in such proportions as she might see 
fit, whether by will or otherwise, for the 
benefit of his children or grandchildren ; but 
in the event of E.’s marriage or death, the 
trustees of the will were to divide the estate 
ratably amongst testator’s children share Sc 
share ^ike. E. executed a deed poll appoint- 
ing a portion to a child, a portion to a grand- 
child, & a further portion to trustees in trust 
for the child ; — Held : all these appointments 
were valid executions of the power. — 
Job V. Job (1863), 2 W. B. 26. 

852. Add, Annotation : — Consd. Re Turner, Hudson 
V. Turner, [1932] 1 Ch. 31. 

860. Add. Annotation : — Refd. Re Turner, Hudson 
V. Turner, [1932] 1 Ch. 31. 

860a. ^.] — Testator empowered his wife to 

appoint his estate, subject to her own life 
interest therein, to his two children, a son Sc 
a daughter, in such proportions as she should 
think fit, Sc directed that in default of appoint- 
ment it should be divided ecjually between 
them. The son predeceased him, leaving one 
child. Testator’s widow by her will ap- 
pointed the estate to the daughter. Upon a 
summons to determine whether the power 
was valid at the date of testator’s death, & 
whether the appointment was valid in regard 
to one-half of the estate Held : (1) by 

16 


reason of the death of the son before testator 
the widow had power to appoint only one- 
half of the estate ; (2) the appointment, 

though excessive, was not wholly void, but 
was valid up to one-half of the estate. — Re 
Tubnbb, Hudson v. Turner, [1932] 1 Ch. 
31 ; 101 L. J. Ch. 49 ; 146 L. T. 209. 

862. Add. Annotation : — Consd. Re Turner, Hudson 
V. Turner, [1932] 1 Ch. 81. 

429. Add, Annotations : — As to (3) Refd. Re 
Phillips, Lawrence v. Huxtable, [1931] 1 Ch. 
847. Generally, Refd. Re Park, Public 
Trustee v. Annstrong, [1932] 1 Ch. 680. 

462. Add. Annotation: — Consd. Re Vander Byl, 
Fladgate v. Gore (193(3), 74 Sol. Jo. 770. 

463. Add. Annotation : — Refd. Re Vander Byl, 
Fladgate v. Gore, [1931] 1 Ch. 216. 

484. Add. Annotation : — Refd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

486. Add. Annotation : — Refd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

487. Add. Annotation : — Refd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

605a. .]— Under the will of a 

testator who died in 1890, A. had a general 
testamentary power of appointment over a 
share of his residuary trust estate. There 
w^as a provision that in default of appoint- 
ment the unappointed share should be held 
in trust for the persons who at the death of 
A. would be entitled under Statutes of 
Distribution. A. by her will appointed her 
sister I. her executrix Sc directed that all her 
debts Sc funeral expenses should be paid, Sc 
after giving certain pecuniary legacies she 
gave “all the remainder of my property to 
my sister, I., to be disposed of as she thinks 
fit at her death.” A. died a spinster in Feb. 
1929, but, as the husband of I. had witnessed 
the will, the residuary gift could not take 
effect. Doubts having arisen whether A. 
had effectually exercised the general power 
of appointment given her by the will of 
testator : — Held : testatrix had shown an 
intention of taking the property subject to 
the power of appointment out of the instru- 
ment creating the power by treating it as 
forming one mass with her own property. It 
passed, therefore, as if she had med intestate 
m respect of it & wont to the persons entitled 
according to the Administration of Estates 
Act, 1925 (c. 23). — Re Vander Byl, Flad- 
gate V. Gore, [1931] 1 Ch. 216 ; 100 L. J. Ch. 
108; 144L. T. 401; 74 Sol. Jo. 770. 

521a. Subsequent confirmation by codicil.] — 

(1) Testatrix in her will expressed an 
intention to exercise a power to appoint a 
life interest in certain trust funds or other 
property to her husband, but at the date of 
the will no such power had been created. 
Subsequently, a power was created whereby 
she was given a power to appoint a life interest 
in certain trust funds to her husband, &, 
subsequently to the creation of such power, 
the testatrix made a codicil confirming her 
will in respect inter alia to the exercise of 
such power : — Held : there was a valid 
exercise of the power of appointment of such 
life interest in favour of her husband. 

(2) Subsequently to the date of the codicil 
another power was created, whereby the 
testatrix was given a power to appoint a life 
interest in other trust funds to her husband, 
but before her death she made no other wUl 
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or codicil nor executed any other instrument 
whereby she exercised such other power : — 
Held : there had been no valid appointment 
of such life interest in such other trust funds 
in favour of her husband. — Re Bower, 
Bower v. Mercer, [1930] 2 Ch. 82 ; 09 L. J. 
Ch. 17 ; 141 L. T. 639 ; 143 L. T. 674. 

621b. No subsequent exercise of power,]— 

Be Bower, Bowb r. Mercer, No. 621a, ante, 

637a, .] — Guinand v. Nalsh (1846), 6 L. T. 

O. S. 18 ; 9 Jur. 703. 

652. Add, Annotation : — ^Refd. Re Vander Byl, 
Fladgate v. Gore, [1931] 1 Ch, 216. 

671a. Appointment to husband by will — Husband 
predeceasing testatrix — No intention to benefit 
husband’s estate.] — wife, who was of 
illegitima^ birth, having under the trusts of 
her marriage settlement, made in 1892, a 
general testamentary power of appointment 
in default of issue, by her will in express 
exercise of that power & “to the intent that 
this my will shall take effect, whether I 
survive or predecease my husband,” 
appointed the residue of the settled funds, 
after payment thereout of her debts & some 
legacies, to her husband for his own use & 


benefit absolutely. Her will contained no 
other disposition than the appointment. 
Her husband having i)redeceased her & she 
having died on Mar. 11, 1932, childless: — 
Held : even assuming testatrix knew that, if 
she died childless &> her husband predeceased 
her, the settlement funds would in conse- 
quence of her illegitimacy pass to the Crown, 
the prefatory words were ineffectual to 
appoint the residue of those funds to the 
exors. of the husband, so as to make it part 
of his estate, & the appointment failed by 
lapse. — Re Iadd, Henderson v. Pouter, 
[1932] 2 Ch. 219 ; 101 L. J. Ch. 392 ; 147 
L. T. 433. 

723. Add. Annotation: — ^Refd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

726. Add. Annotation : — Consd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch, 347. 

748. Add. Annotation : — Consd. Re Chartres, Far- 
man v. Barrett, [1927] 1 Ch. 466. 

768. Add. Annoiaiwn : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

783. Add. Annotation : — Refd. Re Bower WOliams, 
Ex p. Trustee, [1927] 1 Ch, 441. 


Part V. — Appointment Not in accordance with Terms 

of Power. 


880a, Appointment to trustees of child’s 

marriage settlement — Share settled.] — A 

daughter being entitled under the marriage 
settlement of her father & mother to such 
share ^ interest in land &; money as the sur- 
viving motlier should appoint, provided by 
her own marriage settlement that all such 
share ^ interest to wdiich she should become 
entitled, under her mother’s settlement, 
should be vested in trustees to tlie use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of the 


marriage. Four years after the marriage 
the mother appointed a sum to be paid to 
the trustees of the daughter’s settlement, 
upon the uses therein expressed, in satis- 
faction of the daughter’s share & interest 
under the mari iage settlement of the father 
& mother : — Held : this was substantially 
an appointment to the daughter, & valid. — 
Limbert V. Grots (1832), 1 My. & K. 1 ; 
39 E. R. 681 ; sicb nom. Lambard v. Grote, 
2 L. J. Ch. 10. 


Part VI. — Excessive, Defective, 

872a. Appointment on “ protective 

trusts.”] — Re Boulton’s Sbitlement Trust, 
Stewart v. Boulton, No. 187a, ante. 

887, Add. Annotation : — Consd. Re Payne, Taylor 
V. Payne, [1927] 2 Ch. 1. 


and Fraudulent Appointments. 

891. Add. Citation : — suhsetiuent proceedings, 2 
Bro. C. C. 344, L. C. 

910a. .] — Re Turner, Hudson v. Turnp:r, 

No. 360a, ante. 


PART IV. SECT. 10, SUB-SECT. 2.— 
B. (ft). 

683 ii. — — .1 — In execution ot the 
powers reserved by a marriajpe settle- 
ment, a revocable appointment was 
made by deed whereby the appointors, 
husband & wife, directed the trustees 
to hold the net purobaao-money already 
received Sc to be received In respect of 
a oertain contract of sale upon trust, 
on the death of the survivor of the 
appointors, as to three several sums of 
£15,000 for each of three of their 
daughters, 3: as to £12,.500 for their 
fourth daughter, & as to tbo “ re- 
mainder ** one moiety to each of their 
two sons. The contract of sale referred 
to was for a sum of £100,000, of which 
£20*000 bad already been paid. The 
oontraot of sale was subsequently 
rescinded on the purohaaer paying a 


further sum of £20,000 : — Tlelil : in 
the events which had happened, the 
principle that, where a person disposing 
of a sum among different persons acts 
on the assumption that ho is dealing 
with a fund of spoedfle amount, & gives 

g art of the fund to one or more persons 
, the residue to another. If the fund 
falls short, all the gifts abate pro- 
portionately, would not apply, & the 
sons would get nothing under the gift 
of the ** remainder.** — A*Beckktt v. 
Trustees, Executors & Aobxcv Co. 
(1908), 6 C. L. R. 612,— AUS. 

PART V. SECT. 3. 

sa. AppoinimerU to issue of child — 
Where not among objects of poiver.]— 
MotrBBAY*s Trustees v. Motjbray, 
[1929 J S. 0, (Ct. of Sees.) 254.— SOOT, 
sb. Power to appoint among children 
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— Appoinlmeni to child — With power to 
appoint to child* B children — Void.]-~Re 
McLean, Perpetual Exors. & 
Trustees Assocn. op Australia, 
Ltd. V. Lawrance, [1929J Argus L. R. 
216.— AUS. 

PART VI. SECT. 1, SUB-SECT. 2.— A. 

1 i. .] — Where the exercise of a 

power, In so for as It purported to 
reduce the right of foe coriforred on the 
objects of the power to a life rent, was 
ultra vires & invalid : — Held : as it was 
Impossible to separate the valid from 
the invalid portions of the appoint- 
ment without dislocating the whole 
scheme of division contemplated by 
the truster, the whole exercise of the 
power fell to be disregarded. — M ao- 
(nsNzrB*s Tkubtees v. Mackenzie, 
(19271 S. C. 424.— SCOT. 
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971* Add. Annotation: — As to (1) Held* Be Mills, 
Mills t7. Lawrence, [1930] 1 Ch, 440. 

986. Add. Annotation : — Consd. Be Phillips, Law- 
rence V. Huxtable, [1931] 1 Oh. 347. 


Part VIII. — Extinguishment 

1093. Add. Annotation : — Consd. Be Mills, Mills v. 
liawrence, [1930] 1 Oh. 654. 

1101a. Power appendant or appurtenant.] — 

A testator by his will directed the income of 
his net residuary estate to be accumulated 
for a period of twenty-one years from his 
death, & subject to certain trusts in favour 
of an infant grandson, Sl his issue which 
failed owing to the death of the grandson 
unmarried, declared that the trust fund & all 
statutory accumulations of income were to 
be held upon such trusts for the benefit of all 
or any one of the children & remoter issue of 
testator’s father, who in the opinion of 
testator’s brother, one of the two trustees of 
the will, should evidence an ability & desire 
to maintain the family fortune by replacing 
the sums of which it had been depleted by 
death duties & other taxation, as testator’s 
brother should by any deed revocable or 
irrevocable appoint, & in default of such 
appointment in trust for such brother 
absolutely : — Held : the power was a power 
appendant or appurtenant & not a power 
coupled with a trust or a duty in the nature 
of a trust, & accordingly that it could be 
validly released by the donee. — Re Mili.s, 
Mills v. Lawrence, [1930] 1 Ch. 664 ; 99 
L. J. Oh. 396 ; 143 L. T. 409 ; 46 T. L. R. 
328 ; 74 Sol. Jo. 437, C. A. 


1051. Add. Annotation : — As to (1) Retd. Be 
Lanyon, Lanyon v. Lanyon, [1927] 2 Ob. 
264. 


and Suspension of Powers. 

1102. Add. Annotation : — Distd. Be Mills, Mills v. 
Lawrence, [1930] 1 Ch. 664. 

1103. Add. Annotation : — ^Distd. Be Mills, Mills v. 
Lawrence, [1930] 1 Oh. 440. 

1104. Add. Annotation : — Distd. Be Mills, Mills v. 
Ijawrence, [19301 1 Ch. 654. 

1105a. Mutual wills — Wife expressly refraining 
from exercising power.] — Where by her wiU 
the wife expressly refrained from exercising 
a power of appointment, which she had, but 
abstained from extinguishing it, & confined 
the operation of her will to her own property, 
& there was nothing in the husband’s will, 
which either put the wife to her election or 
put her in the position of seeking at the same 
time to approbate & to reprobate its pro- 
visions : — Held : she was in no way precluded 
from exercising her power of appointment by 
a subsequent will. — Gray v. Perpetual 
Trustee Co., [1928] A. C. 391 ; 97 L. J. 
P. 0. 85 ; 139 L. T. 469 ; 44 T. L. R. 664, 
P. C. 

1111. Add. Annotation : — Refd. Be Mills, Mills v. 
Lawi^ence, [1930] 1 Ch. 654. 

1115. Add. Annotation ; ~ Refd. Be Mills, Mills v. 
Lawrence, [1930] 1 Ch. 440. 


Part IX. — Powers in the Nature of Trusts. 


1136. Add. Citation : — on appeal, svb nom. Walter 
V. Maunde (1816), 19 Ves. 424, L. C. 

Add. Annotations : — Refd. Re Sinclair’s Settle- 
ment, Crump V. Leicester (1886), 56 L. T. 83. 
Mentd. Christian v. Poster (1846), 2 Ph. 161. 

1151a. Validity — Power to donee to appoint to 
any one “ other than herself,’’] — A power to 
a donee to appoint the income of a fund to 
any person, “ other than herself,” or jjorsons 
or cliaritable institution or institutions, is 
valid. 

Testator gave his residuary estate to his 
trustee in trust to pay the income thereof to 
any person, “ other than herself,” or persons 
or charitable institution or institutions, & in 
such shares & proportions as his sister, J., 
should from time to time during her lifetime 


direct in writing, & from & after her decease 
in trust as to both capital & income for the 
Imperial Merchant Service Guild for the 
benefit of their stress fund absolutely : — 
Held ; the trust was a valid & effectual trust, 
& the power conferred thereby on J. was 
a valid power, exercisable by her. — Re Park, 
Public Trustee v. Armstrong, [1932] 1 Ch. 
580 ; 101 L. J. Oh. 295 ; 147 L. T. 118. 

1213. Add. Annotation : — Refd. Re Blackwell, 
Blackwell v. BlackweU, [1929] A. C 318. 

1233a. .] — Davie v. Hooper (1711), 6 

Bro. Pari. Cas. 51 ; 2 E. R. 926 ; sub nom, 
Davy v. Hooper, 2 Vem. 666 ; 1 Eq. Cas. 
Abr. 336, pL 6, H. L. 

Annotatitms : — Befd. Bellasls v. Uthwett (1737), West temp. 

Hard. 273 ; Cholmondeley v. Meyriok (1768), 1 Eden, 77. 
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PRACTICE. 

Part XI. — Service of Writ of Summons. 

443a. The Laeandia (1932), 49 469. AM. Citations .•—[1932] 1 K. B. 617 ; 101 

T. L. B. 6 9. L. J. K. B. 66 : 146 L. T. 240, C. A. ; affd. 

49 T. L. B. 94, H. L. 

Part XIX. — Parties. 

1308a. Bankruptcy proceedings — Security for costs .] — Ee Debtor (1932), 74 li. Jo. 291, (l. A. 

Part XX. — Third-Party Procedure. 

1478. AM. Citations -[1932] 2 Ch. 122 ; 101 L. J. Ch. 321 ; 147 L. T. 185, C. A. 

affd., 49 T. L. B. 94, H. L. 

Part XXVI II. — Discontinuance of Action or Withdrawal of Part. 

1788a. Notice to deliver afiOidavit of by pltf. is valid. It follows that special 

documents.] — A formal notice to deliver an terms (e.g, as to prohibiting pltf. from bring- 

afiddavit of docuirients given by a pltf.’s solrs., ing another action) cannot be imi^osed upon 

after receipt of defence, is not “ any other pltf. — Mundy v. Dutterley Co.^ Lto., 

proceeding in the action ” within Ord. 26, [1^32] 2 Ch. 227. 

r. 1, & a subsequent notice of discontinuance 

Part XXXVI. — District Registries. 

1924a. Contents of order.] — In proceedings that the account or inquiry is to proceed in 

in a District Hej^stry, where an order for any the District Registry. It is the duty of the 

account or inquiry is made, a direction is to party obtaining the order to ask for this 

be insort-ed in the older either that the pro- direction. — Practice Note, [1932] \V. N. 

ceedings are to be transfewed to London or 252 ; 174 L. T. Jo. 403. 


Part XXXVIl.—Trial. 


2016. Add, Citations:— [1QS2] P. 98; 101 L. J. P. 
36; 147 L. T. 40; 48 T. L. R. 469; 76 Sol. 
Jo. 433. 

F. Power to Submit Question to Court or State Fach 
Specially (xi. 569). 

R. S. C., Ord. XXXVI., r. 52. In Rule 52 the phrases “ before 
the conclusion of any trial before him or” and ” re- trial or” 
shall bo omitted, and after the words ” reference made to him ” 
there shall be inserted the words " under Section 88 of the Act.” 
{Ameruied by R. S. C. {No. 4), 1932.) 


G, Power as to Que^tioihs or Issues of Fact (p. 570). 

R. S. C., Ord. XXXVI., r. 52A. In Rule .52.\ tlic expression 
*‘ to 51 ” shall be substituted for the expression ” to .52 ”, and 
the Rule shall stand as Rule .51a. {Am’ended by R. S. C. {No. 4), 
1932.) 


I, Adoption or Variation of Report (p. 570). 

R. S. C., Ord. XXXVI., rr. 64, 55. In Rules 54 and 55 the 
phrase ” section 88 of the Act ” shall be substituted for the 
phrase ‘‘section 13 of the Arbitration Act, 1889.” {Amended 
by R. S. C. {No. 4), 1932.) 


Part XLIII. — Entry of Judgment. 

2689. AM. Citations .•—[1932] 2 K. B. 87 ; 147 2661. For “ No. 2439, ank,” read “ No. 2539, 

L. T. 399 ; 48 T. L. B. 292 ; 76 Sol. Jo. 249. ante.” 

2662, For “ No. 2439, ante," read “ No. 2539, 2668. For “ No. 2439, ante," read “ No. 2539, 

ante.” ante." 


Part LV. — Transfers and Consolidation. 


2788. Add the following para. & citations : — 

A lady, who was a widow, agreed with pltf, 
that he should act as companion to her son, 
a young man of full age, & exercise general 
suxier vision over him over liis exiienditure 
in consideration of a certain salary, a cert»ain 
allowance which was not to be unduly 
exceeded, & payment of pltf.’s travelling & 
other, not being merely personal, expenses. 
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The agreement was subject to one month’s 
notice of termination. Pltf. brought two 
actions, one against the lady for wrongful 
dismissal & other breaches of the contract, & 
the other against the young man for in- 
demnity against liabilities incurred for 
repayment of » disbursements made by pltf. 
on his behalf : — Held : in view of the change 
in procedure effected by Ord. 16, rr. 1 4, an 
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order might properly be made imder Ord. 49, 
r. 8, consolidating the two actions. — B ailejy 
t?, CUEZON OP Kedleston (Maechioness), 


Bailey v, Duggan, [1932] 2 K. B. 892 ; 101 
L. J. K. B. 627 ; 147 L. T. 269 ; 48 T. L. R. 
283, C. A. 


Part LXI. — Patents. 


Sect. 2.— TOTERPRETATION. 

(p. C82.) 

R. S. C., Ord. LIIIA., r, 1 . In Rule 1, the words ** by tlie 
Patents and Designs Act, 1919 ** shall bo omitted. (Amended 
by R, S. C, (No, 4), 1932.) 


Sub-sect. 3. — ^What Must be Stated in Adver- 
tisements — Copy to Solicitor to Board of 
Trade (p. 683). 

R. S. C., Ord. LIIIA., r. 8, In Rule 3, the word ** Illustrated ** 
shall be omitted from paragraph (c). (Amended by R, S. C. 
(No. 4), 1932.) 

B. Title, Service, etc. (p. 686). 

R. S. C., Ord. LIIlA., r. 4. In Rule 4, for the expression ** and 
1919 in paragraph (a) there shall be substituted the expression 
word “ Illustrated *’ in paragraph (d) 
shall be omitted. (Amended by R. S. V. (No, 4), 1932.) 

D. Public Advertiaemeni of Application. 

See B, supra. 


Sub-sect. 1. — ^Appeair by Petition, Contents 
" OP Petition, etc. (p. 688). 

R. S. C., Ord. LIIIA,. r. 6. In Rule 5, paragraph (a), thore 
shall be inserted after the number 20,” the number ” 21,” and 
after the number ” 27,” the expression ” 87 and ” ; and the 
expression ” 49 and 58 ” shall be omitted. (Amended by 
It. S. C. (No. 4), 1932.) 


Sub-sect. 3. — Sbbvicb op Notice op Motion, 
etc., on C0MPTROL1.BB, Advertisement op 
Proposed Amendment, etc. (p. 692). 

R. S. C., Ord. LIIIA., r. 21. In Rule 21, the word ” Ulus- 
trated ” shall be omitted from paragraphs (c) and (/). (Amended 
by R. S. C. (No. 4), 1982.) 


Sub-sect. 6. — Order Allowing Amendment — 
Lodgment op (Jopy with Comptroller, 
Advertisement op Order, etc. (p. 693). 
See Sub-sect, 3, supra. 


Part LXXIII. — Appeals and Proceedings under Particular 

Acts. 


Sect. 6.— HOUSING ACT, 1930. 

(Added by B. S. C. (No. 2), 1932.) 

Sub -sect. 1 . — Interpretation. 

R. S. C., Ord. LVfi., r. 77. In this Part of this Order ” the 
Act” means the Housing Act, 1930. 

Sub-sect. 2. — Institution op Proceedings. 

R. S. C., Ord. LVb., r. 71. An application under section eleven 
of the Act shall be made by an originating notice of motion to a 
judge of the High Court selected for the purpose by the Lord 
Chancellor. 

Sub-sect. 3. — Evidence upon Hearing op 
Application. 

R. S. C., Ord. LVb., r. 72. The evidence upon the hearing of 
the application shall be by affidavit except in so far as the court 
at the hearing may direct oral evidence to be given. 


Sub-sect. 4. — Contents of Notice op Motion. 

R. S. C., Ord. LVB., r. 78. The notice of motion shall state the 
grounds for the application, and the date mentioned in the 


notice for the hearing of the application shall be not less than 
fourteen days after the service of the notice. 


Sub-sect. 5. — Service of Notice op Motion. 

R. S. C., Ord. LVB., r. 74. The notice of motion shall be served 
before the expiration of six weeks after the publication of the 
notice of confirmation of the order to wtiicn tin* application 
relat^js on the local authority by whom the order was made and 
on the Minister of Health, and shall be entered at the Crown 
Office within the same period. 

Sub-sect. 6. — Application op Ordinary Rules 
AND Practice in King's Bench Division. 

R. S. C., Ord. LVB., r. 75. The ordinary practice and rules of 
the King’s Bench Di\ision shall apply so far as they are applic- 
able, and are liot inconsistent with the provisions of the Act, or 
of the Rules contained In this part of this Order. 


Sub-sect. 7. — Supersession op Rules in 
Housing Act. 

R. S. C., Ord. LVB., r. 76. The Rules contained in this Part of 
this Order supersede the Rules set forth in Part 1. of the Fourth 
Schedule to the Act. 


Part LXXVIl. — Appeals to Court of Appeal, Rehearing, etc. 


3485a. Dismissal of petition for divorce — Applica- 
tion for new trial — Power to grant decree 
nisi.] — On an appeal from an order of the 
Divorce Ct. dismissing a petition for divorce, 
the Ct. of Appeal has power under Ord. 
LVIII., r. 4, & Ord. XXXIX., if it has before 
it all the necessary materials, & comes to the 
conclusion tliat the verdict of the jury finding 
there has been no misconduct was wrong, 
itself to grant a decree nisi instead of sending 


the case back for a now trial. — Croker v, 
Croker, [1932] P. 173 ; 101 L. J. P. 69 ; 147 
L. T. 404 ; 48 T. L. R. 697 ; 76 Sol. Jo. 527, 

C. A. 


(a) Old Jurisdiction (p. 814). 

R. S. C., Ord. LVIII., r. 19A. At the end of the Rule 19 a of 
Order LVlII the phrase ”, or from an official referee under the 
Administration of Justice Act, 1932 ” shall be Inserted. (Added 
by It. S. O. (No. 4), 1932.) 


Part LXXIX,— Appeals from 

Sect. 1. --RIGHT OF APPEAL FROM FINDING, 
DECISION, ORDER, Etc. 

(p. 826.) 

P* 4 .S* 9**j®^* LIXa., r. 1. In Rule 1 the word ” a ” shall be 
substituted for tiie words “an official or”. (Amended by 
R. S. C. (No. 4), 1932.) 


Official or Special Referees. 

Sect. 6.— APPUCATION OF R. S. C, ORDER XL, 
rr. 6, Gb, AND R. S. C., ORDER r. 52. 

(p. 827.) 

R. S. C., Ord. LIXA., r. 5. Rule 6 is hereby annulled. 
(R. S. C. (No. 4 ), 1982.) 
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Part LXXXV.— Time. 


Sub-sect, 1a. — Causes for New Procedure ! 

List, 

R. S. 0., Ord. LXIV., r. 4A. (1) In causes iotonded to be tried 
in the New Procedure List under Order XXXVIII a summonses 
may be issued and pleadings may be amended, delivered, or filed 
in the Long Vacation on and after the 1st day of October in any 
year, but pleadings, in such causes, shall not be amended. 


delivered, or filed during any other part of such Vacation, unless 
0* 00® of the Judges nominated under Order 
XXXVniA, Rule 2 (4). 

(2) Any summons issued under this Rule may be heard by 
one of the Judges so nominated, or in the absence of both of such 
Judges shall, Tf necessary, be heard by the Vacation Judge. 
{Added by R. S. C. {No. 2), 1932.) 

As to New Procedure, see Part XCIV, 


Part LXXXVI— Costs. 


4181a. — ^Action against husband & wife 

for goods supplied to wife, & held not to be 
necessaries. Judgment against wife for 
amount claimed, with costs, & for husband, 
with costs, the husband’s remedy to be 
against the wife. — Knight v, Gordon (1931), 
76 Sol. Jo. 68. 


Sect, 19.-^0UCIT0RS. 

Sub-sect. 2. — Fees, 

P. Higher Scale, 

(p. 900.) 

R. S. C., Ord. LXV., r. 10. Rule 10 of Order LXV. shaU be 
designated and stand os paragraph (1) of Rule 10 of that Order, 

The following paragraphs shall be substituted for Rules 10a 
and IOb of Order LXV. (which are hereby revoked) and shall 
stand as paragraphs (2), (3), (4). and (5) of Rule 10 of that 
Order 

** (2) The total In any bill of costa of the fees prescribed by 
this Order (as distinct from payments) shall in respect 
of business done in any cause or matter In the Supremo 
Court after the Slst day of December, 1017, bo 
increased as follows, that Is to say, 

(а) If done before the Ist day of September, 1019, 

by 20 per centum ; 

(б) if done aft-er the Slat day of August, 1919, and 

before the 12th day of October, 1932, by 
33a per centum ; 

(c) if done after the 11th day of October, 1932, by 
25 per centum ; 

and any such increase shall be allowed upon any 
taxation of costs In respect of any such business as 
well between party and party as between solicitor 
and client, and in taxations under or pursuant to the 
Solicitors Act, 1843. 


(3) In respect of any bill of costs which was delivered to the 

client sought to be charged therewith or to the person 
cliargeable therewith or any bill of coats which was 
taxed and certified or allowed before the 28th day of 
May, 1918, paragraph (2) of this Rule shall not apply : 
and in respect of any bill so delivered or taxed and 
certified or allowed after the 31 st day of August, 
1919, but before the 1st day of May, 1920, all business 
Included therein shall for the purpose of paragraph (2) 
of this Rule be deemed to have been done before the 
Ist day of September, 1919. 

(4) Paragraph (2) of this Rule shall not — 

(a) apply to the remuneration prescribed by or 
under the Solicitors Remuneration Act, 1881, 
or 

(5) affect the question whether a bill of costs when 
taxed is or is not less by one-sixth part tlian 
the bill delivered, sent or loft, or 
(c) affect the power to direct payment of a sum in 
lieu of costs under Order LXV., Rule 23, or 
the power to allow a fixed sum for costs under 
Order LXV., Rule 27 (38), or a gross sum 
under Order LXV., Rule 27 (38a). 

(5) Paragraphs (2), (3) and (4) of this Rule shall apply to all 

references to arbitration and to ail proceedings on 
the Crown side and to all proceedings assigned to the 
Crown OflSce Department and to all business done 
after 31st day of August, 1910, in all criminal pro- 
ceedings in the Supreme Court and, so far as applicable 
thereto, to all divorce and matrimonial causes In the 
Supreme Court." {Added by R. S, C, {No. 2), 1032.) 


Sub-sect. 3. — ^Additional Rkmunehation. 
(p. 901.) 

R. S. C., Ord. IXV„ r. IOB. See new rule 10, ante. 


Part XCIV. — New Procedure. 


SuB-SECT. 3 . — Reply. 

(p. 985.) 

R. S. C.. Ord. XXXVIIIA., r. 6. The following Rule shaU be 
substituted for Rule 6 which Rule is hereby revoked 

" 6. Where the defendant has set up a counterclaim the 

S laintlff shall, within seven days of the delivery thereof, 
ellver a reply." {Replaced by R. S. C. {No. 2), 1982.) 


Sect. 6.~-SUMM0NS FOR DIRECTIONS. 

(p. 986.) 

Sub-sect. 1. — Summons. 

R. S. C., Ord. XXXVIIIA, r. 7. In paragraph (1) of Rule 7 the 
word ** four " shall be substituted for the word " seven " ; and 
the words " or of the reply (If any) " shall be omitted. 

In Rule 7 the following paragraph shall be added as para- 
graph (3) 

"(3) If, within twenty-eight days from the date when 
appearance has been entered no summons for directions has 
been issued It shall be the duty of the plaintlff^s solicitor to 
Inform the Court of the reason whv the provisions of this 
Order are not being complied with.*^ {Amended by JR. 8. C. 
{No, 2). 1932.) 


Sub-sect. 2. — Powers op Judge at Hearing. 
(p. 985.) 

R. S. C., Ord. XXXVIIIA., r. 8. In paragraph (5) of Rule 8 
after the words *' leave of the Judge " there shall be Inserted the 
words " or of the Court of Appeal." (Added bv R. S. C. (Ao. 2), 
1932.) 


Sect. 8.— TOTERLOCUTORY PROCEEDINGS 
BEFORE MASTER. 


(p. 987.) 


R. S. C., Ord. XXXVUlA.,r. 13. 

after the word, " unlcee the Judge 
words " or the Court of Appeal." 
1932.) 


In paragraph (3) of Kulo 13 
” there ahall oe inserted the 
(Added btl R. S. C. (No. 2). 


Sect. 9.— TJVERPOOL AND MANCHESTER 
DISTRICT REGISTRIES. 

(p. 987.) 


R. S. C., Ord. XXXVIHA., r. 14. In Rule 14 after the wor^ 
unless the Judge" there shall be inserted the words •*, or the 
Court of Append/* {Added by JR. 8, C, {No, 2), 1982 J 
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Cases 18 — 115 a 


English and Empibe Digest Supplement. 


PRESS AND PRINTING, 

Part 11. — Printers and Publishers. 

18. After this case add : — 16. Add, Annotation : — Consd. Bradstreets 

Printers of bank-notes — Standard of cure British, Ltd. v, Mitchell (1932), 48 T. L. B. 

required.]— Bankers, No. 456a. 670. 


Part ill. — Editors, Authors, and Journalists. 


36. Add. Annotation : — Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

40. Add. Annotaiion : — Refd. Messager v. British 


Broadcasting Co. (1928), 97 L. J. K. B 
251. 

44. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 


Part IV. — Newspapers. 


79. Add. Annotation: — Aft to (2) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, RatclifI & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

83. Add. Annotaiion : — Refd. Cope v. Evans 
(1875), 30 L. T. 292. 

90. Add. Annotation : — Refd. Sinanide v. La 
Maison Kosmeo (1928), 139 L. T. 365. 


102a. Plumber & Decorator, Gas & Sanitary 
Engineering Journal— Plumbing & Decorating, 
Sanitary, Water, & Gas Engineering Chronicle.] 
— Held : there was no such close resemblance 
of title between these titles as would justify 
the ct. in granting an injunction restraining 
the publication of the latter journal. — 
Dale, Reynolds & Co. v. General News- 
paper Co. (1884), 1 T. L. R. 177, D. C. 


Part V. — Publications Other than Newspapers. 


114. Add. Annotation : — Refd. United Indigo 
Chemical Co. v. Robinson (1931), 40 R. P. C. 
178 . 

115a. Title of publication — Infringement of right 
of property — What amounts to.]— This action 
was brought to r(^strain defts., Sir Isaac 
Pitman & Sons, Ltd., from selling or offering 
for sale two books which they had recently 
put ou the market entitled ; “ How to 

appeal against your rates within the Metro- 
polis ” & “ How to appeal against your rates 
without the Metropolis ** as being books 
offered for sale under titles likely to be con- 
fused with two books published by pltf. 
entitled : “ How to appeal against your 

rates in the Metropolis,” & “ How to appeal 
again.st your rates outside the Metropolis.” 
Pitf.'s books were first published in the 


year 1887 & went through several editions. 
ITie books had been extensively advertised 
& the last editions of the books were pub- 
lished in Nov. 1929. Defts.* books were 
first published in Jan. 1930. Notwithstand- 
ing the fact that it was proved defts.* books 
had on one occasion been confused w'itli 
pltf.*s books it was held not to be established 
by the evidence that defts. had been passing 
off their books as the books of pltf. — Held : 
the words ‘‘ Ilow to Appeal against your 
Rates ** which were fairly descriptive of the 
contents of defts.* book as well as of pltf.*s, 
had not acquired a secondary or special 
meaning as meaning pltf. *8 books only. The 
action was dismissed with costs. — Mathieson 
V. Pitman (Sir Isaac) Sons, Ltd. (1930), 
47 R. P. C. 541. 


PART 11. SECT. 1. 

sa. LialtilUy — In gcnfieral. ] — Har 
S wARTTp V . Muhammad Siraj (1928), 
I. L. K. 50 All. 800. -IND 

•b, might of action for work done - — 
J*reparafion of layovl d' coi'cr — No order 
Jor prinUng Morumer Co., 

Ltd. r . Fronitsnac Breweries, Ltd., 
[19301 1 D. L. II. 182.— CAN. 


PART III. SECT. 3. 

so. Duty tt) become acquainted uriit 
duhcH liabilities.h^K. E. v. Ma 
( 1927), I. L. n. 6 Ban. 


PART IV. SECT. 1. 

sd. What are ,] — The ** Social & In- 
duHtrial Review,** a publication printed 
& published by the Dept, of Labour 
appearing once a month & containing 
some items of news of a Hpcclal cha- 
racter, bat principally articles upon 
iudiiHtrial ^ economic eubjects : — 
Held : not to be a newspaper within 
sect. 7 (2) of Act 27 of 1925.— U. r. 
Lewin. 119301 App. D. 844.-8. AF. 

sf. lyocal nev^spaper — What is .] — 
“ Local newspaper ** in sect. 55 (2) of 
Hallways Act means a newspaper 
which is issued from the locality k not 
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one which, issued from elsewhere, may 
be read in the locality. — Secretary op 
State for India in (jottncil v. Harna- 
BAIN BFA'OALCHAND (1931), I. L. R. 63 
All.— IND. 

PART V. 

si. What anwuniH to prvniing - In 
Press yiet.] — The operation of muUi- 
plyinpr copies by means of a cyclostyle 
machine is a pnntlng operation within 
I’ross & Registration of Books Act, 
1807. — Rameshwau Prasad Verma 
V. Kino-Emperou (1932), I. L. R. 10 
Pat. 492.— IND. 



Vol. XSCm— Frefls and Printing. Oases Ue-140. 


Part VI.— Advertisements. 

119. Add, Annotation : — Consd. R. v, London County Council, Ex p. Entertainments Protection 

Assocn., Ltd., [1931] 2 K. B. 216. 


Part IX. — Stationery Office. 

140. After this case add: — 

e, also, Copyright, Vol. XIII., pp. 198, 199, Nos. 833-343.’* 


PART VI. SECT. 4. 

tf. Action for refvml to insert.] — 
Pltf. published the pi-ogramines for 
all the motor cycle race mcetlnifs 
conducted by W. A. Speedways, Ltd. 
Pltf. *8 canyassor Interviewed deft., & 


obtained from him a written order to 
Insert a full page adrertlsement In each 
issue of the programme at the rai.e of 
£2 per Issue. After the advertisement 
had appeared several times, deft, 
refused to go on with the arrange- 


ment : — Bdd : on the facts there was 
a valid contract for the Insertion of 
the advertisement in the whole issue of 
programmes for the season.— Cun ebn 

V , VAN Heuruk & Thomas, Ltd. (1930), 

W. A. L. R. 13.— AUS. 
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PRISONS. 

Part il. — Prison Officers. 

8a. Detention after receipt of remission marks.] — ^Mobhiss v. Winter, No. S4b, poat» 


Part Hi. — Prisoners. 


34a. Receipt of remission marks.] — Mobriss 
Winter, 'No. 34b, poat. 

Sub-sect. 2. — On Earning Remission (Vol. 

XXXVII., p. 661). 

34b. No legal right to discharge.] — M. was con- 
victed in Dec. 1926, of certain misde- 
meanours & sentenced to two years* 
imprisonment with hard labour & twelve 
months* imprisonment, the sentences to rim 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.*s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 


July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prison 
to recover damages for his detention in 
prison during that one day. The ^ry found 
that the Governor of Portemouth Prison had 
not acted maliciously nor with intention to 
injure M., & that he had not made a false 
statement ; — Jlefd : the Prison Rules did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, & that therefore the action could not 
succeed against either of the Governors ; 
having regard to the ftndinf^ of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison ; that deft, was 
protected by Public Authorities Protection 
Act, 1893 (c. 61), as the action was not 
brought within six months of the act that 
caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft, 
which caused the damage ; lastly, the 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. — Morrtss v. Winter, 
[1930] 1 K. B. 243 ; 99 L. J. K. B. 101 ; 142 
L. T. 67 ; 46 T. L. R. 043 ; 28 Cox, C. C. 
687. 


PART III. SECT. 1, SUB-SECT. 1. 

•a. Irregular removal of ‘prisoner — 
Under Police dt Prisons HeguUUion 
Act — Release by habeas corpus .] — 
Police & Prisons Regulation Act, 


R. S. B. O. 1924, c. 91, s. 33, cannot 
bo Invoked to support the A.-G.’s 
removal from one gaol to another of 
a prisoner who has been committed for 
an offence under the Criminal Code. 
Where a prisoner convicted under the 


Code was so removed under said section 
after serving part of his sentence an 
order for his release was made imder 
habeas corpus. — R. v. Tarohuk, [1928] 
3 W. W. R. 577 ; 50 Can. Crim. Cas. 
423.— CAN. 
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VoLZXXVIL Cases 2ea-1080. 


PRIZE LAW AND JURISDICTION. 


Part II. — Rights in Prize. 


29a. Power unafteoted by Civil List Acts.]— The 

power of bounty which the Crown was acciis- 
tomed to exercise by way of redress of hard- 
ship to subjects or neutrals from decrees of 
the Prize Ct. exists unimpaired by the Civil 


List Acts. — The Odessa, The Woolston, 
[1916] 1 A. C. 146 ; 86 L. J. P. C. 49 ; 114 
L. T. 10 ; 32 T. L. R. 103 ; 60 Sol. Jo. 292 ; 
13 Asp. M. L. 0. 215, P. 0. 

Annotation : — Consd. The Zamora» [1916J 2 A. C. 77. 


Part ill. — Enemy Character 


176. Add. Anvofation . : — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

192. Add. Annotation : — Refd. Allgemeine 

sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672. 

220. Add. Annotation : — Distd. Allgemeine Ver- 
sicherungs-Gescllschaft Helvetia v. German 


Property Administrator, [1931] 1 K. B, 
672. 

220. After this case add : — 

Abandonment to neutral underwriter by 
enemy — After seizure In prize — Detention 
under Order in Council — Application of 
Trading with the Enemy Amendment Act, 
1914 (c. 12), s. 6 .] — See Aliens, No. 389a. 


Part IV. — Capture. 


327. Add. Annotation: — As to (1) Refd. Allge- 
meine Versicherungs-Gesellschaft Helvetia v. 


German Property Administrator, [1931] 1 
K. B. 672. 


Part V. — Rights, Duties and Liabilities of Captors. 

497. Add. Annotation : — ^Refd, Croft v. Hunphy (1932), 48 T. L. R. 662. 


Part VII. — Contraband. 

780. Add. Annotation : — Refd. Foster v. Driscoll, 866. Add. Annotation: — Generally, Refd. Sassoon 
Undsay v. Attfield, Lindsay v. Driscoll, v. International Banking Corpn., [1927] A. C. 

[1929] 1 K. B. 470. 711. 


Part IX. — Jurisdiction of Prize Courts. 

1071. Add. Annotation : — OeneTally, Consd. AUge- 1080. Add. Annotation : — Refd. Allgemeine 

meine Versicherungs-Gesellschaft Helvetia sicherungs-Gesellschaft Helvetia v. German 

V. German Property Administrator, [1931] Property Administrator, [1931] 1 K. B. 672. 

1 K, B. 672. 


PART V. SECT. 4. SUB-SECT. 8.— A. 

671 i. LiabilUv for wrongful capivre.\ 
— Thk Zodiack (1812), Stewart, 333.— 


PART VI. SECT. 4, SUB-SECT. 6. 
f. Rcosd., Stewart, 38, n. 

PART VI, SECT. 7 
n. Bevad., Stewart, 38, n. 


PART VII, SECT. 6, SUB-SECT. 4. 
r. Bevsd., Stewart, 122, n. 
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Cues 1121— 180ea. 


English and Empire Digest Supplement. 


Part X. — Claims. 


1121. Add» Annotation : — Retd. AUgemeine Yet- 
sicherungs-GeseUschaft Helvetia v, German 
Property Administrator, [1931] 1 K. B. 672. 

1131. Add, Annotation : — Consd. AUgemeine Ver- 
sicherungs-Gesellschaft Helvetia v, German 
Property Administrator, [1931] 1 K. B. 672. 


1177a. .] — Thk Anna Chiustiana (1778), Hay 

& Marr. 161 ; 166 E. R. 37. 

1189a. .] — ^Thb Vbouw HBNRiKTrA (1803), 6 

Oh. Rob. 76, n. ; 166 B. R. 702. 

AnnotaHon .—Apia. The Roland (1919), 84 L. 3 . P. 127. 


Part XI. — Procedure. 

1302a. Ship formerly enemy property- The Hocking, The Genesee (1917), 8 

Transfer of ownership.] — The Kankakee, Lloyd, Pr. Cas. 74, P. 0. 
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VoLZXXVm. Cases U-84a. 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 
Part I. — Acts of State. 


11. Add. Anvofaiicn : — Coiisd. Musmann v. 

Engrelke, [1928] 1 K. B. 90. 

18« Add. Annotation : — Retd. Lazard Bros. &; Oo. 
V. Basque Industrielle de Moscou, Lazard 
Bros. & Co. V. Midland Bank, Ltd. (1931), 
101 L. J. K. B. 65. 

14. Add. Annotaiion .* — Apld. Engelke v. Mils- 
mann, [1928] A. 0. 433. 

16 . After the cross-reference following this case 
add ** Status of person claiming diplomatic 
privilege.] — See Constitutional Law, No. 
418a.*» 

47. Add. Annotationa : — Folld. Civilian War 
Claimants Assocn., Ltd. v. R., [1932] A. C. 
14. Consd. Hungarian Property Adminis- 
trator V. Pinegold (1031), 100 L. J, K. B. 383. 
Refd. JKe Mason (1928), 97 L. J. Ch. 321. 

48a. .] — ^By Treaty of Versailles (Art. 232), 

Germany undertook to make compensation 
for all damage done to the civilian population 
of the Allied & Associated Powers & to their 
l)roperty during the period of the belligerency 
of each as an Allied or Associated Power 
against Germany by the aggression of 
Germany & her allies, & moneys were 
j'eceived by the Crown under this Article. 
By a petition of right the suppliants, as 
assignees of civilian claimants who had 
suft’ei'ed loss or damage by German aggression 
during the War, claimed on their behalf 
payment of compensation out of the moneys 
j:>aid or payable as I'eparations under the 
above Article. The case made by the 
petition was that the claimants had sent 
particulars of their claims, first, to Foreign 
Claims OlTice &, afterwards, to Reparation 
Claims Department in accordance with the 
instructions of His Majesty’s Govt., that 
these claims had been duly verified by the 
Govt., & were included in the agreed total 
of claims for reparations which Germany 
was required to pay under the treaty, & that 
the Crown in inviting the claimants to submit 
their claims had constitulod itself an agent 


or a trustee for claimants in respect of any 
money received by it from Germany on 
account of reparations, & that any such 
money was money had & received by the 
Crown to the use of claimants : — Held : on 
demurrer by the Crown, the petition afforded 
no ^^ound for the contention that the money 
received under the treaty wa^ received by 
the Crown as an agent or a trustee for 
claimants, or as money liad & received to 
their use, & was bad as disclosing no ground 
of claim cognizable by the ct, — Civiijan War 
Claimants Assocn., Ltd. v. R., 1 19.32] A. C. 
14 ; 101 L. J. K. B. 105 ; 146 L. T, 169 ; 48 
T. L. R. 83 ; 78 Sol. Jo. 813, H. L. 

57. Add. Annotation : — Refd. Cioft v. Dunphy 
(1932), 48 T. L. R. 652. 

66. To the cross-references following this case 
add Decrees of Russian Soviet Government 
— Effect of.] — See No. 13, ayiie ; Companies, 
Nos. 8623, 8524, 8527a ; Constitutional 
Law, No. 387a ; Insurance, 712a.*' 

66a. .] — The English cts. will not inquire into 

• the validity of acts done by a recognised foi eign 
Govt, against its own subjects in respect of 
property situate in its ov n territory. 

In 1918 a section of Russian revolutionaries 
took retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopG^d by the Soviet Republic, 
which was recognised in 1924 by the British 
Government as the de jure Govt, of Russia. 
In 1928 the movables in question were sold 
in Russia by the Soviet Republic to defts., 
who brought them to England. In an 
action by pltf. to recover those movables or 
damages for their detention or conversion : — 
Held ; the action failed, as the ct. could not 
inquire into the validity of the acts of a 
foreign sovereign Power which had been 
recognised by the Govt, of this country. — 
Paley Olga Princess v. Weisz, [1929] 1 
K. B. 718 ; 98 L. J. K. B. 466 ; 141 L. T. 
207; 46T. L. R. 365 ; 73 Sol. Jo. 283, 0. A. 


Part III. — Exercise of Statutory Powers, Duties, etc. 

84b. Acquiescence In wrongful exercise — What wrong-doing of a local authority by simply 

amounts to.]— -Pltf. does not acquiesce in the standing by & assuming that the local 


PART II. 

•a. Remuneration.] — (1 ) The fact 
t^t a statute which creates a public 
omce provides that the remuneration 
of the offleor as fixed by order in 
oouncil shall be paid out of the oon* 
solidatcd revenue fund does not imply 
a condition that tbcie must be a special 
vote of supply by the Lofifislature for 
such remuneration in order to render 
the officer entitled to payment thereof ; 
&: the fact that the Legislature does 
make such special votes from year to 
year does not ofitabllsh that such 
practice is legally necessary. 

<2) Where such a statute provided 
that tho officer was to be appointed by 
order in council & should hold office 


during good behaviour but be re- 
movable by the Lieutenant-Governor 
In Ccmncil for cause & an order in 
oouncil had appointed, & fixed the 
remuneration of, an officer, who gave 
no cause for removal, & an amendment 
to tho statute transferred his duties 
& repealed the provlBlon as to his 
tenure of office & removal for cause, 
but did not abolish the office : — lleid : 
even if such amendment placed the 
officer in a position where his re- 
muneration might be tonnlnatod by 
the LicutAsnont-Govemor in Council, 
yot an order In council was necessary 
to terminate It, & until such order was 
passed the officer, having continued 
ready to perform his duties, was 
entitled to receive said remuneration. — 

1 


MacDonald v. R., [1930] l W. W. R. 
700 ; 3 D. L. R. 4G5.— CAN. 

PART III. SECT. 1. 

■z. Exercise of diarrelion — No inUr- 
ference hy covris.] — The rule that the 
ct. will not interfere with the exercise 
of the (iiscrctlon of Ministers of tho 
Crown provided no statutory pro- 
visl(m is infringed applied herein In 
holding that the payment by tho 
L'Jopartmont of Education of the 
secondaiy school grant to the S. school 
district was legal Sl authorised under 
I*ublic Schools Act. — Ru88ell School 
D iSTWcrr V. Shellmouth Ruhal Muni- 
cipality, [1931] 2 W. W. R. 629; 4 
D. L, R, 309 ; 39 Man. L. R. 528.— 
CAN. 



Cases 84a— 266. 


Ekclish and Empibs! Digbst Supplement. 


authority is actizig within its statutory 
powers. — PiGooTT v. Middlesex County 
Council, [1909] 1 Ch. 184; 77 L. J. Ch. 
813; 99L. T. 662; 72 J. P. 461 ; 62 Sol. Jo. 
698 ; 6 L. G. R. 1177. 

86. Add, Annotaiion: — Consd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

90. Add, JLnno/o/iowa ; — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169 ; 
Blundy, Clark A; Co. v, London & North 
Eastern Railway (1931), 100 L. J. K. B. 401. 
Retd. Hall v, Brooklands Auto-Racing Club 
(1932), 48 T. L. R. 546. 

103. Add, Annotation : — Aa to (2) Refd. Blundy, 
Clark & Co. v, London & North Eastern 
RaOway (1931), 100 L. J. K. B. 401. 

106. Add. Annotaiion : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

109. Add, Annotation : — Consd. Guilfoyle v. Port 
of Ijondon Authority, [1932] 1 K. B. 336. 

114. Add, Annotation : — Refd. Pamworth v, Man- 
chester Corpn., [1929] 1 K. B. 633. 

127. Add. Annotation : — Consd. Manchester Corpn. 
V. Famworth (1929), 46 T. L. R. 86. 

132. Add, Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 86. 

185. Add, Annotation : — Consd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931). 100 L. J. K. B. 401. 

187. Add, Annotaiiona : — Aa to (3) Consd. Man- 
chester Corpn. V, Pamworth (1929), 46 
T. L. R. 85 ; Blundy, Clark A Co. v. London 
A North Eastern Ry. Co., [1931] 2 K. B. 334. 

140. Add, Annotation : — As to (2) Refd. Blundy, 
Clark A Co. v, London A North Eastern Ry. 
Co., [1931] 2 K. B. 334. 

141. Add, Annotation : — Refd, Blundy, Clark A 
Co. V, London A North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


147. Add. Annotation: — ^Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P, 180. 

160. Add. Annotation: — Aa to (1) Retd. Blundy, 
Clark A Co. v, London A North Eastern 
RaUway (1931), 100 L. J. K. B. 401. 

177. Add. Annotaiiona : — Refd. Bournemouth- 
Swanage Mot<)r Road A Ferry Co. v. Harvey 
A Sons. [1930] A. C. 649 ; West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport t?. Pitt (1932), 96 J. P. 169. 

178. Add. Annotation : — Retd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 236. 

193. Add. Annotation : — ^Refd. Blundy, Clark A 
Co. V. London A North Eastern Ry. Co., 
[1981] 2 K. B. 384. 

209. Add. Annotations: — Aa to (1) Refd. Hall v. 
Brooklands Auto-Racing Club (1932), 48 
T. L. R. 546. Aa to (3) Consd. Guilfoyle v. 
Port of London Authority, [1932] 1 K. B. 
336. Aa to (5) Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169; 
Blundy, Clark A Co. v. London A North 
Eastern Railway (1931), 100 L. J. K. B. 401* 

221. Add, Annotaiiona : — Aa to (3) Consd. Rawlins 
V. Gillingham Corpn. (1932), 146 L. T. 486. 
Generally^ Refd. Blundy, Clark A Co. v. 
London A North Eastern Railway (1931), 
100 L. J. K. B. 401. 

226. Add, Annotation : — Generally , Consd. Blundy, 
Clark A Co. v, London A North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

244. Add. Annotation : — Generally^ Refd. Fam- 
worth V. Manchester Corpn., [1929] 1 K. B. 
633. 

249. Add, Annotation : — Generally^ Refd. Blundy, 
Clark A Co. v, London A North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

266. Add, Annotation : — Consd. Manchester Corpn. 
V. Famworth (1929), 46 T. L. R. 86. 


PART III. SECT. 4, SUB-SECT. 1. 

aa. Delete this case. 


PART 111. SECT. 4 , SUB-SECT. 3. 
n. Revsd,, [19231 S. C. li. 397. 


878 ; 24 S. L. K. 198 ; [1929] 3 W. W. R. 
655.--CAN. 


e (p. 28) i. .] — Applt. mimlcl- 

pality in the exercise of powers con 
forrecl by Municipal Corpns. Act, 1906, 
8. 235, constructed certain roads, & 
there was evidence that in conaoquonce 
thereof storm waters which formerly 
soaked away now (lowed down on to 
the reap. *8 lands, which were low- 
lyingr. to a greater extent than formerly 
& iBooded them. It woe within the 
powers of applt. municipality to carry 
out at considerable cost such a system 
of drainage as might have obviated the 
injtiry to reaps., but It did not do so ; — 
Held : resps. were without remedy 
since applt. mimiclpality constructed 
the ro^s without negligence in a 
proper manner & in the bond fide 
exercise of Its statutory powers. — 
Claremont Municipality v, Fer- 
guson, Claremont Municipality v, 
L. M. Ferguson, Claremont Munici- 
pality u. A. K. N, Ferguson, [1928] 
W. A. L. R. 117.— AUS. 


28) ii. 


— Owing to the 


bursting of a water pipe which was 
part of deft, city’s waterworks system 
pltfs.’ lands were flooded & damaged. 
The system was installed by the city 
under statutory authority, & It was 
found that the city in doing so had not 
been guilty of any negligence &: had 
not acted in any unreasonable or 
oppressive way : — lleld : the city was 
not liable. — RENAHAN V, Vancouver 
Ctty, [19301 3 W. W. R. 166; 4 

D.L.R. 1018; 


43 B. O. R. 147.— CAN. 


PART 111. SECT. 6, SUB-SECT. 1. 

192 xlv. Hevsd., 31 8. C. R. 61. 

sa. Liability of muniripality to 
councillor — Contritmtory ncoiigence .] — 
\yhat an ofHcer of a corpn. does in his 
corporate capacity cannot hurt him 
in his individual capacity. Thus the 
more fact that a pltf. who has sustained 
personal injury as the result of the 
negligence of a village council is a 
member of the council does not pn?- 
clude him from recovering damages 
from the village. Pltf., a member of 
the council of the deft, village, was 
Injured by the explosion of a chemical 
fire extinguisher while ho was pro- 
ceeding to use It in helping, together 
with others, to put out a lire In the 
village. The Jury found that deft, 
village was negligent in not having the 
fire extinguisher properly inspected & 
kept in perfect working order, & also 
found pltf. guilty of contributory 
negligence, but only because of the 
fact that ho was a councillor Be not 
because of his operation of the ex- 
tinguisher. The village had appointed 
a flro chief & instmoted him, at a 
council meeting, to see that the Are 
extinguishers were kept In proper 
working order: — Held: judgment 
should 1)6 entered for pltf. — Smith v, 
Ebluher Village. [1931] 8. C. R. 
672 : 4 D. L. R. 1()2 ; ajfg„ [1030] 2 
W. W. R. 638 ; 4 D. L. R. 938 ; 26 
8. L. R. 65 ; revsff,, [1930] 1 D. L. R. 


PART III. SECT. 6. SUB-SECT. l.-A. 

228 i. Flooding -] — Secretary 

OF State for India in Council v, 
Alladin (1928), I. L. R. 61 AU. 291.— 

IND. 

228 il. .1 — Bifrost Rural 

Municipality v. Star nick, [1928] 3 
D. L. R. 103 ; [1928J S. C. R. 304.— 
CAN. 

228 Hi. -.1 — Stewart v. 

Springfield & Tache Rural Munici- 
palities, (1928] 4 D.L. R.693 ; 11928] 
3 W. W. R. 198 ; 37 Man. L. R. 453.— 
CAN. 


228 Iv. In handXina of wheat — 

Delivered under Wheal Harvest Acts — 
Right of indorsee of certificates*] — When 
an owner of wheat who has delivered 
it to the Govt, of South Australia 
under Wheat Harvest Acts, 1915-17, 
Indorses & delivers the certifleate for 
supplementary advances Issued to him, 
there passes to the transferee, not only 
the right to receive the advances, but 
also the rteht of the owner to sue the 
Govt, for damages for negligence in the 
care 8c handling of the wheat so 
delivered for the year whereby the 
amount payable under the oortinoates 
is diminished. — Robinson v. State of 
South Australia, [1929] A. O. 469.— 
AUS. 


sm. Action against municipality — 
Effect of change o Immdaries ,] — 
Obirek V, Bifrost Rural Munioi- 
PALITI^ [1980] 1 W. W. R. 949; 3 
D. L. A. 507.— CAN. 
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263a. Fumes from power station.]— Pltf., 

who was a farmer, was the occupier of 
property in the neighbourhood of an 
electricity power station which had been 
erected by deft, corpn. under Parliamentary 
powers, & which emitted fumes heavily 
charged with sulphur & sulphur compounds so 
as to damage the property occupied by pltf. In 
an action for a nuisance : — Held : the Electric 
Lighting (Glauses) Act, 1899 <c. 19), did not 
expressly make defts. liable for a nuisance, 
but as defts. had not proved the nuisance 
to be the inevitable result of the exercise 
of their statutory powers pltf. was entitled 
to an injunction & damages. — ^Manchester 
OoRPN. V, Farnworth, [1930] A. C. 171 ; 99 
L.J. K.B. 83; 94 J. P. 62 ; 46 T. L. R. 85 ; 
73 Sol. Jo. 818 ; 27 L. G. R. 709 ; avh nom, 
Farnworth v. Manchester Corpn., 142 
L. T. 146, H. L. 

268. Add, Annotation : — Consd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 

278. Add, Annotation : — Refd. Manchester Corpn. 
V, Farnworth (1929), 46 T. L. R. 86. 

276. Add, Annotation : — Refd. Manchester Corpn. 
V, Farnworth, [1930] A. C. 171. 

280. Add, Annotation : — Generally^ Refd. Blundy, 
Clark & Co. v, London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

282. Add, AnnotcUions : — As to (1) Consd. Fam- 
worth V, Manchester Corpn., [1929] 1 K, B. 


638. Refd. Manchester Corpn. t^. Farnworth 
(1929), 46 T, L. E. 86, 

288. Add. Annotation : — Apld. Farnworth v, Man- 
chester Corpn., [1929] 1 K. B. 633. 

289. AM. Annotation: — Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 

298. AM, Annotation : — FoUd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 

298a. .] — The police appointed by the watch 

committee of a borough corpn., if they arrest 
& detain a person unlawfuUy, do not act as 
the servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment. — Fisher v, Oldham Corpn., 
[1930] 2 K. B. 364 ; 99 L. J. K. B. 669 ; 143 
L. T. 281 ; 94 J. P. 132 ; 46 T. L. R. 390 ; 74 
Sol. Jo. 299; 28 L. G. R. 293 ; 29 Cox, C. C. 
164. 

317. AM, Annotations : — ^Apld. Stevens v. Aider- 
shot Gas, Water & District Lighting Co. 
(now Mid-Southern District Utility Co.) 
(1932), 74 L. Jo. 06. Refd. Scammell v. 
Hurley, [1029] 1 K. B. 419. 

318. AM, Annotation : — Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

330. AM, Annotation: — Reid. Scammell i;. Hurley, 
[1929] 1 K, B. 419. 

834. Add, Annotation : — Apld. Holt Bros. & 
Whitford v, Axbridge Rural District Council 
(1931), 95 J. P. 87. 


PART 111. SECT. 6, SUB-SECT. 2.—A. 

261 i. Vibration from blasting 

operaiioTis.] — In tlio conrflc of its 
operations In oouHtruolinK a weir, 
deft. CO., by blasting with dynamite, 
cauised injury to some of pltf, ’a bnild- 
IngH : — Held : liable for damages. 
WdU© Department of Ilallwaya & 
Canals Act. R. S. B. C., 1927, gives 
gonorol authority to direct the con- 
struction of all railways & canals & 
all works appertaining thereto. Parlia- 
ment did not sanction tbo use of a 

I jartJcular moans, namedy, dynamite. — 
^iLUTKRRi V. Northern CoNsniuc- 
TION Co., [1030J 4 D. L. B. 731 ; CG 
0. L. B. 128.— CAN. 

PART 111. SECT. 6, SUB-SECT. 2.— B. 

268 1. Oeneral rule.] — Suratkk, Bara 
Bazaar Co., Ltd. v. Municipal Corpn. 
OP Rangoon (1927), 1. L. R. 5 Ron. 
722.— IND. 

276 xxl. .] — The provisions of 

Public Health Act, R. S. A., 1922, read 
together with those of the Edmonton 
Charter with respect to sewerage 
systems & the expropriation of land 
required therefor held to give the city 
more than mere permissive authority 
for tholr construction. Therefore, the 
maintenance by the city of a sewaro 
disposal plant, in accordance with said 
provlsionB, gives no cause of action for 
nuisance, in the absence of negligence 
in Its construction or operation. — 
Topham V, Edmonton City, 119321 1 
W. W. R. 636.— CAN. 

283 t. Exemption from liabilUv — 
Obstruction in highway,] — The Legis- 
lature of Ontario has not given the 
municipalities of the Province authority 
to permit telephone cos. to occupy the 
stroots & highways with their jmles &. 
wires for a longer period, at one time 
than five years. An agrooment by a 
municipality to pormit, by Irrevocable 
Uoenoo, a telephone oo. to occupy the 
streets with poles & wires is vUra irires. — 
Cobalt Oobpn. v, Tbmiskaminq Tble- 
PHONX Oo. (Out.) (1919), 59 S. 0. B. 62; 
47 D. L. R. 301.— CAN. 

•o. Interference wUh level of water — 
Private conporaiion in charge of dam — 
StUded to control of Qovemm^ Com’ 


mission — Exemption from liaJbiliiv ,] — 
Stirrett & Sons, Ltd. e, Kamini- 
snquiA Power Co., Ltd., tl9S0] 1 
D. 1. R. 445.— CAN. 

PART III. SECT. 7. 

296 xxiii. .] — McSorley v. St. 

John Corpn. (1882), 6 S. 0. R. 531. — 

GAN. 

296 xxiv. .] — ^Where a munici- 
pality, In obedience to an Act of the 
Leglslaturo, appoints an oflBcer to 
perform a pubuo service in which the 
corpn. has no special interest, & from 
which it derives no special benefit 
in Its corporate capacity, such officer 
is not the servant or agent of the muni- 
cipality, &, therefore. It Is not liable 
for his negligence in the performance 
of his duties. — Mead v. Marquis 
Rural Municipality, (19281 2 D. L. R, 
524 ; [1928] 1 W. W. R. 756.— CAN, 

PART 111. SECT. 9» SUB-SECT. 1. 

sa. Injunction — Claim to take more 
land than necessary, Y—Bott, corpn* 
Issued to pltf. notice of its intention to 
take the whole of her land for a certain 
public work, although It admitted that 
the area was larger than that actually 
required for the contemplated work. 
It also refused pitf.’s application for a 
permit to build on tho land, on tho 
ground of Its Intention to take same 
for tho work : — Held : grrantlng an 
injunction restraining the corpn. from 
taking the whole of tho land, It had 
no power under Public Works Act, 
1908, to take a larger area than it 
actually required for the public work : 
& further It was not legally justified 
In refusing the appln. for a pt^rmlt to 
build on the ^und of its Intention 
to take the land, & a writ of mandamvs 
should issue oompelling It to hoar & 
determine the appln. — Quinlan v, 
Wellington CJorpn., [1929] N. Z. 
L. R. 491.— N.Z. 


PART III. SECT. 9, SUB-SECT. 2. 

316 i. Whether general jurisdicHon of 
courts ousted,] — Deft. oorpR* erected a 
power-house, Be pltf. claimed damages 
against the corpn. for the escape of 
grit & smoke from the power-house. 


& asked for an Injunction to restrain 
the corpn. from using the power- 
house as it was being used : — Held : 
pltf. must be nonsuited, as his only 
remedy must bo determined in the 
manner provided by Public Works 
Act, 1908. — 0*Brien V. Wellington 
City Corpn., (19281 N. Z. L. R. 215.— 
N.Z. 

o 1. .] — Pltf., by her statement 

of claim, alleged that deft, village 
corpn. In 1927 lowered the grade of 
a street in tbo village In front of her 
lands, thereby cutting off her access to 
her property from the street : — Held : 
there being no allegation in the state- 
ment of claim that tho corpn. was 
guilty of negligence In tho construction 
of the work, & no CTound alleged which 
would entitle pltf. to damages at 
common law, so far as appeared 
from tho statement of claim, the corpn. 
having acted within its poweit* in 
constructing the work, the only right 
of pltf. was to claim compensation for 
the injurious affection of her lands, 
under sect. 342 of Municipal Act, A: 
she was restricted to that right A had 
no right to bring an action. — Howe v, 
Pt. Daliiousie, (19291 1 D. L. R. 685 ; 
63 0. L. R. 305.— CAN. 

■b. Order of Pvtdic Utility Board — 
Bight of appeal,] — Northwestern 
Utiuties, Ltd. v, Edmonton City, 
[1929] S. C. R. 186.- CAN, 

.1— The Public Utilities 

- - , Amendment Act, 1927, 

provides for an appeal from an order 
of tho Board upon a question of juris- 
diction or upon a question of law, but 
upon no other ground. In fixing a 
base for rates to bo charged by applt. 
CO. the Board took into account the 
fact that tho co. had earned undis- 
tributed profits beyond the return rate 
fixed for tho preceding period A tho 
Board, as a oonsequonce of treating 
such earnings as excessive profits A 
availablo for the amortisation fund, 
had reduced the base on which the 
rates for the ensuing period wore fixed. 
The 00 ., which contended that this 
method of calculation was unfair A 
imreasonable A involved questions of 
juiisdiction or questions of law, applied 
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Part IV. — Exemptions from Liability. 


848* Add. Annotation : — ^Refd. Gilleghan v. 

Minister of Health (1931), 47 T. L. R. 439. 

848a. Mlnlstiy of Health.] — Ministry of 

Health Act, 1919 (c. 21), b. 7 (1), does not 
enable an action to be brought against the 
Minister for alleged breach of a contract 
made by the Minister as a servant of the 
Crown, & the proper remedy is against the 
Crown by petition of right. — Gilleghan r. 
Minister op Health, [1932] 1 Ch. 86 ; 101 
L. J. Ch. 81 ; 146 L, T. 231 \ 47 T. L. R. 
439. 

849. Add. Annotation : — Refd. North Charterland 
Exploration Co. (1910), Ltd. v. R. (1930), 99 
L. J. Ch. 483. 

865, Add. Annotation : — Refd. A.-Q. v. Gk)ddard 
(1929), 98 L. J. K. B. 743. 

862, Add. Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 37.5. 

868. Add. Annotation: — Refd. Gilleghan v. 

Minister of Health (1931), 47 T. L, R. 439. 

864. Add. Annotation: — Refd. Gilleghan v. 

Minister of Health (1931), 47 T. L. R. 439. 

365a. Ministry of Health.] — Gilleghan v. Minister 
OP Health, No. 343a, ante. 

878. Add. A 71 notation : — Consd. China Navigation 
Co. V . A.-G. (1932), 48 T. L. R. 375. 

387. Add. Citation : — 138 L. T. 8. 

391. Add. Annotafim : — Refd. Constantinesco v* 
R. (1927), 11 Tax Cas. 730. 

401. Add. Annotation : — FoUd. Morriss v. Winter 
(1929), 46 T. L. R. 643. 

402a. Detention after receipt of remission 

marks.] — Morriss v. Winter, No. 940a, 
2iost. 

420. Add. Annotation : — ^Refd. Leitch (William) & 
Co. V. Leydon, Barr (A. G.) & Co. v. Macgeo- 
ghegan (1930), 47 T. L. R. 81. 


486a. Failure to record appearance — Officer 

of court.] — P inch v. Rislby (1693), cited 
Poph. 26 ; 79 E. R. 1146. 

482a. .]~^Pltf. having left his wife & 

two children, his wife obtained a maintenance 
order under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), for the payment 
by him of a weekly sum. Pltf . having failed 
to comply with the order, his wife made 
complaint to a magistrate at I)., which was 
within the county of Chester, that £19 12s. 6d. 
was then in arrear under the order, & there- 
upon the magistrate issued a warrant, 
addressed to each & all of the constables of 
the county of Chester, commanding them to 
apprehend pltf. & convey him before a ct. 
of summary jiu^isdiction at D. to be dealt 
with according to law. The warrant showed 
on its face that £19 17s. was payable by jdtf. 
& was in the form prescribed by the Bastardy 
(Forms) Order, 1915, but it did not contain 
the words “ unless said sum & all costs & 
charges be sooner paid ” which were directed 
to be inserted in such warrants by Bastardy 
(Forms) Amendment Order, 1921. The 
warrant was delivered to deft., the super- 
intendent of police at 1)., & some time later 
jiltf. was aiTested by a constable acting under 
deft.’s orders. Pltf. was taken in custody 
through the streets & placed in a cell by deft.’s 
order. At the time the ari*est was effected 
the warrant was in deft.’s possession at the 
police station, & was nol^ in the possession of 
the constable who made the arrest. Pltf.’s 
father immediately after the arrest tendered 
£19 17 ls*. to deft. & asked for Ids son’s release, 
but deft. refuse<i to accept the money. Pltf.’s 
solr. then sent a letter to deft, enclosing 
£19 17s. & demanding pltf.’s release, but 
deft, did not open the letter pltf. was kept 


for leave to appeal : — Held: no point 
of jurisdiction or of Jaw was involved 
& the appeal could not be cnterteilncd. 
— Wainwbioht Gas Co., Ltd. v, Wain- 
WRIOHT, Town of, & Board of Public 
Utility Combs, of Aijjerta, rii)30] 
3 W. W. 11. 337 ; 4 D. L. li. 1000. - 
CAN. 


PART IV. SECT. 8, SUB-SECT. 1.— A. 

b i. _ made for 

ulterior purpose .] — Queensland I nsur- 
ANCR Co., Ltd. y. Subiaco Munici- 
pality (1927), 30 W. A. L. II. 32.- 

AUS. 

0 i. Secretary of State for India 

in Council. y-ln order that a contract 
may be blndinir upon the Secretary of 
State for India in Council, It must be 
made In strict conformity with the 
provisions laid down in the statutes 
governing the matter. — Kbssoram, 
PODDAR & Co. V. SECRKTARY OF STATE 
FOR India (1926), I. L. K. 54 C^alc. 
969.— IND. 

0 ii. Minister of Aaricuttnre .] — 

On the proper construction of Dried 
Fnilta Act, 1924, In acquiring under 
that Act dried fruits on behalf of His 
Majesty, the Minister of Agriculture 
acts merely as the instrument of the 
Oown. The obligation to pay for 
the fruits is upon the Crown 8c not upon 
the Minister as such, &, therefore, Is 
not subject to attachment by garnishee 
proceedings. — Mildura Co-operative 
Fruit Oo., Ltd. v. Noyoe, lie Noycf, 
Ex p. Minister op Aoriculturk 


11928] V. L. li. 390; (1928), Argus 
L. R. 234.— AUS. 

344 i. Personal liabUity- -Question 
of fad.] — Bocz V . Huuonnard (1899), 
4 TeiT. L. R. 69.— CAN. 

lb. Indemnity Act. 1920 (c. 48) — 
Effect o/.J— Indemnity Act, 1920, 
8. 1 (1), does not apply to acUons to 
enforce the implement by Govt. 
Deiiartments of their wartime con- 
tracts, T lie sa vi ng of actions in respect 
of “ lights under, or alleged broaches 
of, contract '* contained In sect. 1 (1 ) (5) 
applicM to eases in which rights under 
a contract have been interfered with, 
or a contract has been directly 
breached, by the exercise of some 
prerogative power. — Greenock Corpn. 
V. The Admiralty, 11928J S. C. 227. — 
SOOT. 

sd. Tirilish CoUimbia Magistrates Ad 
— Meaning of “ officer.**] — The term 

ofBeor ” in sect. 9 of the British 
Columbia Magistrates Act should not 
be limited In such a way os to exclude 
all oflacers w'ho are not judicial officers 
from its denotation ; such interpreta- 
tion would Involve the contention that 
an act or thmg done by any person. In 
or(l(!r to fall within the ambit of the 
section, must be an act or thing in its 
nature Judicial. Any public officer, 
not belonging to any of the speclflc* 
claBscH of officers enumerated, is, when 
pei-forming executive duties, within-the 
descriptive words of the section, &, 
subject to tho conditions prescribed, 
entitled to claim the bonent of it. - 


.loiiNrtTON <7. Canadian Credit Men's 
Truht Ashocn., 11932) S. C. R. 219; 
2 D. L. K. 462.— CAN. 


PART IV, SECT. 8, SUB-SECT. 2.— A. 

866 II. .1 — servant of the 

Crown Is liable for his own wrongful 
acts. — Morton v, BAKTLi-n*r (1874), 
15 N. B. li. (2 Pug.) 215.— CAN. 

373 xil. I'resjKiss by pafhmasfcr.] 

— In trespass against a municipal corpn. 
for the act of their pathmastcr, in 
causing statute labour to bo performed 
on certain land of pltf., alleged by 
defts. to be an orgina) allowance for 
road. It appeared that the pathmastcr 
acted under an onlor written by the 
clerk, by tho direction of the council 
while In session : — HeUl : sufficient to 
render the corpn. liable, 8c a bj'c-law 
was not necessary. — Neville v. Rosa 
Township Corpn. (1872), 22 C. P. 
487.— CAN. 


PART IV. SECT. 3. SUB-SECT, 2.- 
B. (a). 

378 xvUi. .) “The Land Settle- 

ment Board, created by Land Setth'* 
ment & Dovclopmont Act, II. S. B. 0. 
1924, 0 . 128, is a department of tho 
Govt., &, there being nothing In said 
Act or other statutes which ^ves it a 
right to sue or be sued, no action lies 
against It for acts done In its official 
capacity. — Rattbnbury v. Land 
Settlement Board, [1928] 3 D. L. R. 
382 ; (1928) 2 W. W. R. 475 ; 30 B. O. R 
.523: affd., [1929] 1 D. L. R, 242.— 
GAN. 
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overnight in the cell. Pltf. was brought on 
the following morning before a ct. of summary 
jurisdiction at D., when the 8olr.*s letter wa^ 
produced & found to contain £19 17«., where- 
upon the magistrates ordered pltf.’s im- 
mediate release* Pltf. brought an action 
gainst deft* for false imprisonment, & the 
jury returned a verdict in pltf.’s favour & 
awarded £175 as damages for arrest, & £175 
as damages for unlawful detention at the 
police station after the tender of the money : 
— Held : deft, was not protected by Con- 
stables Protection Act, 1760 (c. 44), s. 6, in 
respect of the arrest, but he was protected by 
that Act in respect of the unlawful detention 
at the police station after the tender of the 
money, inasmuch as deft, in detaining pltf. 
was merely acting in obedience to the 
warrant. — Horsfibld v. Bbown, [1932] 1 
K. B. 356 ; 101 L. J. K. B. 177 ; 146 L. T. 
280 ; 96 J. P. 123 ; 30 L. G. R. 153 ; 29 
Cox, C. C. 422. 

488. Add. Annoiaiion : — Refd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

486* Add. Annotation : — Refd. Horsheld v. Brown, 
[1932] 1 K. B. 356. 

494. Add. Annotation : — Consd. Horsdeld v. 

Brown, [1932] 1 K. B. 355. 

611. Add. Annotation : — Consd. Horsfield v. 

Brown, [1932] 1 K. B. 355. 


518. Add. Annotation : — ^Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

541. Add. Annotaiiona : — Consd. Dee Conservancy 
Board v. McConneU, [1928] 2 K. B. 169. 
Refd. Blundy, Clark & Co. v. London & 
North Eastern Railway (1931), 100 L. J. K. B. 
401 ; Guilfoyle v. Port of London Authority, 
[1932] 1 K, B. 336 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 546. 

558. Add. Annotation : — Aa to (2) Refd. Hearts of 
Oak Assurance Co. v. A.-G. (1931), 47 
T. L. R. 679. 

555. Add. Annotation : — Refd. R. v. Divine, Ex v. 
Walton, [1930] 2 K. B. 29. 

601. Add. Annotation: — Consd. More v. Weaver, 
[1928] 2 K. B. 620. 

604. Add. Annotaiiona : — Consd. More v. Weaver, 
[1928] 2 K. B. 620. Refd. Hearts of Oak 
Assurance Co. v. A.-G., [1931] 2 Ch. 370. 

686. In the third line of the existing paragraph 
read “ 1813 ” for “ 1913.” 

698. Add. Annotation : — Consd. Wisbech R. D. C. 

V. Ward (1928), 138 L. T. 308. 

701. Add. Citations [1928] 2 K. B. 1 ; 97 L. J. 
K. B. at p. 69 ; 138 L. T. 308 ; 26 L. G. R. 10. 

707. Add. Annotation : — Refd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309. 

708. Add. Annotation : — As to (2) Refd. Brown v. 
Dagenham U. D. C., [1929] 1 K. B. 737. 


Part V. — Interest or Bias of Judicial and Quasi-Judicial 

Bodies. 


719. Add. Annotation : — Generally, Refd. Maclean 
V. Workers’ Union, [1929] 1 Ch. 602. 

721. Add. Annotaiiona : — Refd. Maclean v. 


Workers’ Union, [1929] 1 Ch. 602 ; R. v. 
Huntingdon Confirming Authority, Ex p. 
George & Stamford Hotels, Ltd., [1929] 
1 K. B. 698. 


PART IV. SECT. 8, SUB-SECT. 2.— 
C. (d) ii. 

616 i. Cfympliance with demand ,] — 
Held: production, perunal, & a copy 
of a search-warrant having been do- 
manded by pltfs. 8c furnished to them, 
their roniedy, 11 ag^eved, was agtUuHt 
those issuing the warrant, & an action 
against the constables was stayed by 
an order made upon summary applica- 
tion under Public Authorities Pro- 
t>eotlon Act. H. S. O.. 1927, bh. 8. 10.— 
SoLLowAY Mum & Co. V . Williams, 
[1930J 3 D. L. R. 953 ; 63 Can. C. C. 
403 ; 66 O. L. R. 243.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— 
A. (a). 

so. Secretary of State for India .] — 
No suit lies against the Secret^ary of 
State for damages for wrongful arrest 
Sc detention of a person by a poUeo 
ofBcer. — M. A. Kadbb Zauany v. 
Sbobktary of State in Council 
(1931), I. L. R. 9 Ran. 375.— IND. 

PART IV. SECT. 8. SUB-SECT. 4.— 
A. (b). 

if. Commissioners of Public Works,] 
— By a private Act, St. Stephen Green, 
Dublin, which previously had been 
vested in oomrs. as a private sq^uare, 
was vested in the Comrs. of Public 


Works, who were, by the Act, charged 
with the duty of maintaining the same, 
to be used as a public park, with power 
to accept private subscriptions from 
persons willing to contribute towards 
carrying Into execution the purposes 
of the Act, but with no power to levy 
rates or tolls, though authorised to 
defray such of the expenses incurred 
in carrying the Act into execution as 
could not be defrayed out of moneys 
received by them under the Act out 
of moneys to be provided by Parlia- 
ment. Pltf. in this action sought 
damages for Injuries received by him 
while lawfully using the square, by 
coming in contact with an iron railing, 
which the statement of claim alleged 
was erected therein by the Comrs. of 
Ihiblic Works in a negligent & dan- 
gerous manner ; — Held : the Comrs. 
of Public Works In Ireland were not;, 
by virtue of the Act, constituted 
servants of the Crown. — Whekler i\ 
Combs, of Public Worics, 11903} 2 
I. R. 202.— IR. 

PART IV. SECT. 8, SUB-SECT. 4.— B. 

f i. Driver of ftre-engine.] — ^Mobash 
r. DABiMOurn, (1931 ] 1 D. L. R. 41 3. — 

CAN. 

t. Revsd., [1927] 1 D. L. R. 969 ; 
(1927JS. C. R. 226. 


•g. Inspectors appointed vnder 
Nojcimis Weeds Act .] — Inspectors 
appointed by a municipality under 
Noxious Weeds Act, 1924, o. 20, ore 
not employees or agents of the muni 
cipaJity, but are public officers por- 
fonning public services for the benefit, 
not of the municipality in its corporate 
capacity, but of its inhabitants & those 
of the Province generally — Mead v. 
Marquib Rural Municipality, 11928] 
2 D. L. R. 624 ; [1928] 1 W. W. R. 76G. 
—CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

548 ii. .] — Re O’Connor v, 

Lemikux, [1927] 3 D. L. R. 831 ; 60 
O. L. 11. at p. 374.— CAN. 

PART IV. SECT. 4, SUB-SECT. 8.- 
B. (b). 

■h. Failure to return conviction — 
Form of action ,] — Drake v, I^bston 
(1873), 34 U. C. R. 257.— CAN. 


PART IV. SECT. 5, SUB-SECT. 2.— 
B. (0). * 

g I. Board of Public VHUty 

Commissioners — Public Utilities Act, 
1923 (c. 53), s, 137 (2).]— ih; Stanton 
& Gordon, (1927} 1 D. L. R. 273 ; 
11926) 3 W. W. R. 769 ; 22 Alta. L. R. 
387,— CAN. 


J.S. 
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Part VI. — Statutory Protection - Public Authorities 

Protection Act 


733* Add, Annotation : — -4^ to (1) Consd. Scammell 
v. Hurley, [1929] 1 K. B. 419. 

736. Add, Annotation : — Refd. Graigola Merthyr 
Co. V, Swansea Corpn. (1928), 138 L. T. 466. 

739a. S. P, Moss v, Salford Corpn. (1908), 72 
J. P. Jo. 841. 

766. Add, Annotation : — Refd. Graigola Merthyr 
Co. V, Swansea Corpn., [1929] A. C. 344. 

777a. Duty to prosecute.] — Held : the duty to 
prosecute for an offence is not a “ public 
duty ** within Public Authorities Protection 
Act, 1893 (c. 61), s. 1. — Hartin v, IjONdon 
County Council (1929), 141 L, T. 120 ; 93 
J. P. 160 ; 46 T. L. B. 318 ; 27 L. G. R. 497 ; 
28 Cox, C. C. 618. 

Annotation .—Refd. BcttH i\ M('1 ropolitan I’oJlco DiKlaici 
Receiver (1932), 96 J. P. 327. 

777b. Stolen goods handed over to alleged owner 
by Receiver for Metropolitan Police.] — In the 

end of 1924 tlie Metropolitan Police found at 
the house of pi if. tS: took into their possession 
a quantity of gootls including certain cloth. 
Pltf. was brought before the police ct. on 
(diarges of receiving, & some of the evidence 
thei*e given tended to show, but did not 
prove, the identity of the clotli with cloth 
which had been stolen fi'oiu a firm of carriers. 
Pltf. was committed for trial at the London 
sessions on indictments charging him with 
having received certain of the goods other 
than the cloth knowing them to have been 
stolen, 6c on an indictment charging him with 
a similar offence in respect of the cloth, & in 
Feb. 1925, he w-as convicted on the first- 
mentioned indictments & sentenced to five 
years’ j^mal servitude. Ho was never tried 
on the indictment iKdating to the cloth, but 
it w^as allow’ed to remain upon the record. 
On Apr. 2, 1925, pltf. not having as yet made 
any credible claim to the doth, the Bccciver 
for the Metropolitan Police District handed 
it over to the firm of carriers, who claimed it, 
taking from them a written indemnity. On 
Jan. 10, 1931, pltf. having less than six 
months before made an unsuccessful demand 
for the cloth as his property, brought an 
action against the Receiver & tlie firm of 
carriers claiming damages for detinue & 
conversion of the cloth. The first-named 
deft, relied, among other defences, upon 
Public Authorities Protection Act, 1893 
(c. Cl ). The jury, having heard the evidence, 
found tliat it did not establish the identity of 


the cloth wdth that stolen from the caniers, 
& they returned a verdict for pltf. against 
both defts. : — Held: (1) the ffrst deft, in 
handing over the cloth to the second defts. in 
Apr. 1925, had acted in “ intended execu- 
tion ” of a “ public duty ” within Public 
Authorities Protection Act, 1893 (c. 61), s. 1, 
& as the action in respect of the act of con- 
version so effected had not l>een commenced 
within six months after that act, it was not 
maintainable in respect thereof ; (2) pltf. 

could not elect to I'ely only on his claim in 
detinue, so as to make the time nm from his 
demand & to bring the date of the action 
within six months after the cause of action. 
Therefore, judgrn(?nt should be entered for 
tlie first deft, against pltf., & for pltf. against 
tlie second deft. — Betts v. Metropolitan 
Police District Receiver & Carter 
Paterson k > Co., Ltd., |1932] 2 K. B. 595 ; 
101 L. J. K. B. 5SS ; 147 L. T. 336 ; 96 J. P. 
327 ; 48 T. L. R. 517 ; 76 Sol. Jo. 474 ; 30 
L. (b IL 349. 

784. Add, Annotatio}is : — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419 i Graigola Merthyr Co. v, 
Sw\'insea (’orpn., [1929] A. C. 314 ; Beits v. 
Metropolitan Police District Receiver (1932), 
96 J. P. 327. 

795. Add. Annotation : — Refd. Scammell v. Hurley* 
[19291 1 K.B. 419. 

800. Add. Ayinotation : — Refd. Scammell v. Hurley, 
[1929] I K. B. 419. 

803. Add, Annotation : — Apld. Graigola Merthyr 
(Jo. V. Swansea Oorpa., [1928J Ch. 235. 

804, Subniiiute Citations. — [1929] A. C. 344; 98 
L. J. Ch. 233 ; 140 J.. T. 505 ; 93 J. P. 121 ; 
45 T. 1.. K. 219 ; 73 Sol. Jo. 109 ; 27 L. G. R. 
243, H. L. 

808a. .J — If a party bond fide, & not absurdly* 

believes that he is acting in pursuance of a 
statute, he is entitled to the special pro- 
tection wdiich the legislature intended for 
him, although he has done an illegal act. — 
Spooner v. Juddow (1850), 4 Moo. Ind. App. 
353 ; 6 Moo. P. C. C. 267 ; 18 E. R. 734, 
P. 0. 

827. Add. Annotation : — Consd. R. v. Minister of 
Health, Ex y. Yaffe, [1930] 2 K. B. 98. 

839. Add, A nnoioti 071 : — Coitsd* Scammell v, 
Uuiley, [1929] 1 K. B. 419. 

864. Add. Annotation : — Aa to {!) Refd. Scammell 
V. Hurley, [1929] 1 K. B. 419. 


PART VI. SECT. 2. 

739 iii. Harbour trvMees ,] — 

The mere fact that bodies such as 
harbour trustees administer their 
undertakings under Acts of Porlia- 
mont is not sufHcieut to entitle them, 
as successful defenders, to expenses 
as between agent & client under Public 
Authorities Protection Act, 1S93 (c. 61), 
B. 1 (6). They must b£ise their motion 
upon such of the enactments regulating 
their constitution & functions as are 
relevant to the question whether the 
acliou was “ for an act done in pur- 
Bviancc, or execution, or intended 
execution of any Act of Parliament, 
or of any public duty or authority, or 
in respect of any alleged neglect or 
defatilt in the execution of any such 


Act, duty, or authority.*" — Living - 
STOMA S.S. Co., Ltd. v. Clyde 
Navigation Trustees, (1928] S, C. 
270.— SCOT. 


PART VI. SECT. 3, SUB-SECT. 2. 

f i. Neoligcnrc — Claim ujidcr 

Fatal Accidrnffi AH .] — Appf.LBE v. 
West Cork Board of Health, (1929J 
I. R. 107.— IR. 


PART VI. SECT. 6. SUB-SECT. 1. 

sm. Admiralty proceedings in 
Exchequer Court of Canada — Act rwt 
appfiea6/c.l— S ydney, Cape Breton 
& Montreal S.S. Co. v. Montreal 

6 


Harbour CoMRfl. (1913L 16 Exoh. 0. R. 

1 ; 20 D. L. li. 8h.~^AN. 

PART VI. SECT. 5, SUB-SECT. 2. 
861 i. ** Action ** — Against ** per- 
son ” — Wrongful tax sale.] — Held : 
Public Authorities Protection Act not 
applicable. — Kowna'J'zki v. Bear Lake 
Municipal DnyrRior, (193X1 1 I). L, 11. 
334; (1930] 3 W. W. R. 353 ; reoad. 
on other grounds, [1931] 1 W. W. R. 
757 ; 2 D. L. R. 318 ; 25 Alta. L. R. 
351.— CAN. 

PART VI. SECT. 6, SUB-SECT. 3. 

ip. Continuing trespass — Action not 
barred by Towns JncorporcUUm Act, 
1895 (c. 4).]— Archibald v. Truro 
Corpn. (1900), 33 N. S. 11. 401.— CAN. 
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854a. .] — Where deft, appears to be acting 

aa a member of a public body under statutory 
authority pleads the six months* limitation 
imposed by Public Authorities Protection 
Act, 1893 (c. 01), as the period within which 
an action must be brought in respect of his 
acts, pltf. can defeat that claim by proving, 
on sufficient evidence, that deft, was not 
really intending to act in pursuance of liis 
statutory authority, but was using his pre- 
tended authority from some improper motive, 
such as spite or for a purpose entirely out- 
side statutory justification. 

Where defts. are found purporting to 
execute a statute, the burden of proof is on 
Itf. to prove the existence of such a dis- 
onest motive & the absence of any honest 
desire to execute the statute, & such existence 
& absence should be found only on strong 
& cogent evidence. — Scammeij. G. & Nephew, 
Ln'D. V, Hurley, [19291 1 K. B. 419 ; 98 
L. J. K. B. 9K ; 140 L. T. 236 ; 93 J. P. 99 ; 
27 L. G. R. 63 ; syh nom. ScAMMEiiL G. &; 
Nephew, Ltd, v. ATn.BE, 46 T. L. R. 76 : 73 
Sol. Jo. 12, G. A. 

Annotation Refd. R. v. Minister of Health, Ex p. Yaffe, 
11930] 2 K. B. 98. 

867. Add* Atmotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

860. Add* Annotation : — FoUd. Runcorn Guardians 
V* Worrall (1930), 94 J. P. Jo. 205. 

860a. Recovery of loan by guardians.] — 

Runcorn Guardtan.s v* Worrall (1930), 94 
J, P. Jo. 205, D. 0. 

861. Add* Annotation : — Refd. R. v* L. 0. 0., Ex p* 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

863. Add* A'nnofaiicn : — Apld. Graigola Merthyr 
Co. V, Swansea Corpn., [1929] A. C. 344. 

864. Add* Annoiaiioyi : — Consd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch, 235. 

869. Add* Anywlatioyi : — Refd. Graigola Meithyr 
Co. V. Swansea Coi*pn., [1929] A. C. 344. 

870. Add* Aywoiation : — Consd. Graigola Merthyr 
Co. V* Swansea Corpn., [1928] Ch. 235. 

876. Add* Annotation : — Refd. Scaminell v* Hurley, 
[1929] 1 K. B. 419. 

882a. .] — Certiorari is not a “ proceeding ’* 

within Public Authorities Protection Act, 
1893 (c. 61), 8. 1. — R. V* London County 


Council, Ex p* Swan & Edgar (1927), T/td. 
(1929), 141 L. T. 690 ; 46 T. L. R. 612, D. C. 

884. Add. Annotation : — Refd. R. v* L. 0. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

885. Add. Annotation : — Refd. R, v. L. C. C,, Ex p* 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

886. Add* Annotation : — Refd. R. v* L, C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

887. Add* Annotation : — Refd. R, v* L. C. C., Ex p. 
Swan & Jbldgar (1927) (1929), 141 L. T. 690. 

888. Add* Annotations Refd. R. v* L. C. C., Ex p- 
Swan & Edgar (1927) (1929), 141 L. T. 590. 
Mentd. Pickford v. Quirke, Pickford v. I. R. 
Oomrs. (1927), 138 L. T. 600 ; R. v. St. 
Marylebone Income Tax Comrs., Ex p* 
Schlesinger (1928), 13 Tax Cas. 746. 

020a. .] — Betts v* Metropolitan Police 

District Receiver, No. 777b, 

931. Add* Annotafimis : — Consd. Morriss v. Winter 
(1929), 45 T. L. R. 643. Refd. Copper Export 
Assocn. Inc. v* Mersey Docks Harbour 
Board (1932), 48 T. L. R. 542. 

940a. Detention after receipt of remission marks — 
Continuance by successive prison Governors.] 
— M. was convicted in Dec. 1925, of certain 
misdemeanours & sentenced to two years’ 
imprisonment with hard labour & twelve 
months* imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be det^iined in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec, 1927, after M. liad been 
removed to Pentonville Prison, the Governor 
of I^ortsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks M. 
was released by the Governor of Pentonville 
Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his demotion in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 


PART VI. SECT. 6, SUB-SECT. l.—A. 

h i. Heleaae of inffuraiwc company 

by corporation from liability for accideni. I 
— On an appln. imder The Town Act, 
1927, 8. 566, for leave to bring an action 
against a town for injuries sustained, 
more than throe months previously, 
owing to alleged defective wiring 
belonging to the Iov^ti : — Held : the 
f€wjt that the town had released an 
Insurance oo. from further liability 
with respect to the accident did not 
prejudice it in such a manner as to lead 
the ot. to refuse to exercise lt« dis- 
cretion under said section to allow the 
action to l)e brought. — Re Ruth & 
Eotkvan Town, [1928] 4 D. L. R. 509 ; 
119281 2 W. W. R, 686.~-CAN. 

PART VI. SECT. 6, SUB-SECT, 6. 

n (p. 133) I. Where action in 

reaped of want of repair caueed by 
ww/ett«mre.J— P rkntiok v* Sault Stk. 
MahTK. [1927] 4 D. L. R. 800 ; 61 
0. L, R. 246 ; rc^vad., 119281 3 D. L. R. 
564 ; [1928] S. C. R. 309.— CAN. 

e (p. 134) i. .] — ^MoGRBaoR 

r. R.. [1929] 1 D. L. R. 181.— CAN. 


0 (p. Aa tf) injuries .] — 

V . City or Lethbiudub (Alta.), 
[1927] 4 1). L. n. 1019; [1927] 3 

W. W. R. 421.— CAN. 

00 (p. 13.>) i. .] — Pltf. 

w^as Injui'ed l>y his car strikhig an 
ob8tnietl<»n in deft. ’s highway. During 
the t<‘n days followdug the a<!cideiit. he 
was incapacitated by reason of bis 
physical & mental condition from 
giving the notice required by Municipal 
Act, sect. 469 (4) :~~IJeld : there being 
no evidence that deft, corpn. was 
Tircjudiced by the failurt^ to give notice 
within the statutory time, the ct. 
should Im? astut/O in finding reasonable 
excuse. —Weir v. Turnbkrry, 11931] 
3 D. L. R. 2.'i.5 ; O. U. 309.— CAN. 

oo (p. IS.'i) U. .1— To oou- 

stitute reasonublo excuse there must 
bo such Incapacity, either menial or 
physical, on the part of the Injured 
person, as to rtmder him incajtable of 
discussing business affairs or giving 
iustruotlons for the notloe. — Bibaell 
V. Roches'I'BR, [1030] 3 D. L. R. 825 ; 
65 O. L. R. 310.— CAN. 

00 (p. 135) m. - Infancy.]— 


An adult is not excused by ignorance 
of the law from giving the notice of 
claim & Injury required by the Muni- 
cipal Act, i>ut an infant of ten yeai's 
of age cannot be presumed to know the 
law, & Ignorance of the law is a good 
exciwo for him. — Feuoub v. Toronto 
CITY, [1932] O. R. 257 ; 2 D. L. R. 
807.— CAN. 

8Q. Fisncry inspector *] — In an action 
by an Indian living on an Indian 
reserve against a fishery inspector & a 
game fishery overseer in trover, to 
recover the value of a seine fishing net, 
the property of pltf. seized by defts. 
upon the reserve, defts. j\istifled under 
Dominion Fisheries Act, 1914, 8c 
Ontario Game & Fisheries Act, 1914, 
no license to fish having been taken out 
by pltf. or those w'ho used the seine for 
fishing : — Held : no notice of action 
was necessary. — S ero v. Gault (1921], 
50 O. L. R, 27 ; 64 D. L. R. 327.— 
CAN. 

tr. Effect of neQoiiationa by cily claims 
aoent. — After notice given — Limitation 
period aiaapmded.] — Camillo v. Ed- 
monton, 11930] 3 D. L. B. 670.— CAN. 
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injure M,, Sc that he had not made a false 
statement ; — Held : the Prison Buies did not 
confer upon M» any legal right to an earlier 
discharge by the obtaining of remission 
marks, Sc that therefore the action could not 
succeed against either of the Governors ; 
having regard to the findings of the jury the 
action coxSd not succeed against the Governor 
of Portsmouth Prison ; Sc that deft, was 
protected by the Public Authorities Pro- 
tection Act, 1803 (c. 01), as the action was 
not brought within six months of the act 
that caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft, 
which caused the damage. Sc the Governor 
of Pentonville Prison was protected, as he 
had merely acted in pursuance of the order 
of the ct. — Morriss v. Winter, [1930] 1 
K. B. 243 ; 99 L. J. K. B. 101 ; 142 L. T. 
67 ; 28 Oox, 0. 0. 687. 

942. Add, Annotation- : — Consd. Bawlins v. Gilling- 
ham Corpn. (1932), 146 L. T. 486. 

947. Add, Annotation : — Consd. Rawlins v, Gilling- 
ham Corpn. (1932), 146 L. T. 485. 

949. Add, Annotation: — to (1) Reid. Copper 
Export Assocn. Inc. v, Mersey Docks Sc 
Harbour Board (1932), 48 T. L. R. 642. 

949a. Negligence of dock company — Improper 
repidr of ship.] — ^A dock co. were empowered 
by a piivate Act of Parliament to raise, 
destroy, Sc remove wrecks in their docks, to 
sell the wreck Sc cargo, &, after paying 
expenses, to pay over the balance to the 
owners. A ship caught fire Sc partially sank 
in their dock. In Eeb. 1930 the dock co. 
repaired the ship, but on taking her out of the 
dockyard it was foimd that the repairs were 
useless, Sc in June, 1931, she was sold to ship- 
breakers, Sc a statement was then prepai*ed 
& issued by the dock co. showing the amount 
available for division amongst the cargo 
owners. In July, 1931, the cargo owners 
issued a writ claiming damages from the 
dock CO. by reason of their having acted 
negligently in having tried to repair the ship, 
whereby the sum available for division 


amongst the owners was diminished, 
dock co. relied on the Public Authorities 
Protection Act, 1893 (c. 61), s. 1 (a), but the 
cargo owners contended that the action was 
in time, as their rights were not ascertainable 
until the preparation of the adjustment 
statement, & as part of their complaint was 
the rendering to them of a statement showing 
too small a balance : — Held : the act or 
default complained of was in substance the 
alleged negligence of the dock co. in repairing 
the ship, this had taken place more than six 
months before action brought, Sc therefore the 
action was barred by the operation of the 
Public Authorities Protection Act, 1893 
(c. 61), s. 1 (a). — Copper Export Assocn. 
Incorporated v, Mersey Docks & Harbour 
Board (1932), 147 L. T. 320 ; 48 T. L. R. 
542. 

953. Add, Annotations: — Consd. Rawlins v, Gil- 
lingham Corpn. (1932), 146 L. T. 486. Refd. 
Morriss v. Winter (1929), 46 T. L. R. 643 ; 
Copper Export Assocn. Inc. v, Mersey Docks 
& Harbour Board (1932), 48 T. L. R. 642. 

955. Add, Annoiaiions Consd. Graigola Merthyr 
Co. V. Swansea Corpn., [19281 Ch. 236. Refd. 
Morriss v. Winter (1929), 46 T. L. R. 643 ; 
Copper Export Assocn. Inc. v, Mersey Docks 
& Harbour Board (1932), 48 T. L. R. 642. 

955a. .] — Pltf., who had sustained injuries in 

an accident on Jan. 3, 1930, which he alleged 
was due to the negligence of defts., com- 
menced an action for damages on July 4, 
1930. There was no suggestion that any 
act done by defts. after Jan. 3 had caused any 
repetition of damage to pltf. : — Held : the 
action was not maintainable, as it had not 
been commenced witliin the time limited by 
Public Authorities Protection Act, 1893 
(c. 61), s, 1. — Rawdins V, Gillingham Corpn. 
(1932), 146 L. T. 486 ; 96 J. P. 163. 

956. Add, Annotaiion : — Refd. Blundy, Clark Sc 
Co, V, London Sc North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

966. Add, Annotation : — Consd. Graigola Merthyr 
Co. t?. Swansea Corpn., [1929] A, C. 344. 


Part VIII. — Tenure and Compensation for Abolition of 

Office. 

1037. Add, Annotaiion ;—Apld. Stoke Newington 1039a. Children of deceased constable — Constabu- 
Borough Council v, Richards (1929), 45 lary (Ireland) Act, 1922 (c. 56), Sched. Part 1, 

T. L. R. 660. r. 4.]— Egan v, A.-G., No. 1048a, Tpost, 


PART Vlll. SECT. 1, SUB-SECT. 2. 

h i. NotwWislanding con- 

tract for term certain— -Contract ultra 
vires.] — L^rkiksv. Summer^ide. [1928] 
4 D. L. 11. 841,-— CAN. 

k i. Appointment until successor 
appointed — Appointment of successor — 
Jixaht to salary in lieu of notice .] — 
Blakeley v. Charleswood IIural 
Municipautt, Q928) 2 D. L. H. 657 ; 
11928J 1 VV. W. R. 828 ; 37 Man. L. R. 
331.— CAN, 

1 i. Qf ^uoeights measures .] — 

•lejA : (1) tho oMoe of inspector wais 
a freehold public office tenable during 
life or Kood beliaviour ; (2) an Inspector 
was not liable to dismissal at the 
pleasure of the Governor in Oouncil 


as the holder of a public office under 
the Govt., but could only be removed 
from office by the Justloes in petty 
sesHioos for good cause, 8c after being 
called upon to show cause against bis 
removal ; <3) the aooeptanoe of a 

salary did not affect the tenure of his 
office, or render him liable to dismissal 
by tho Govt, as a public servant. — 
Kx p. Evans (1909), 10 S. R. N. S. W. 
1 ; 26 N. S. W. W. N. 189 ; 9 0. L. 11. 
140.— AUS. 

St. Delegation of authority to depart’ 
mental heads .] — ^The municipal oouncil 
of Sydney passed a resolution providing 
that the discharge or disrating or sus- 
pension of any employee shoaUI be left 
in the hands of the heads of the respoo- 
tlvo departments snbjeot to appeal to 
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the town clerk, whose decision was to 
be final. An employee who was sub- 
sequently dismissed by a departmental 
head brought an action against the 
oouncil for wrongful dismissal : — 
Held: the oouncil had power to 
delegates it authority to discharge 
employee. — Bayly v. Sydney Muni- 
cipal Council (1927), 28 S. R. N. S. W. 
149 ; 45 N. S. W. W. N. 40.— AUS. 

PART VIII, SECT. 2, SUB-SECT. 2. 

n. For ** Wioo v. Cochrane t>. A.-G., 
[19271 I. R. 285 *' read » Wiao 
A.-G. OF Irish Free State. (1927j 
A. C. 674 ; 96 L, J. P. C. 88 ; 137 
L. T. 460 ; 48 T, L. R. 467.” 

See, fwdher. Dependencies, Nos. 
714b, 7140. 
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1046. Add, Annotation : — Consd. Stoke Newington 
Borough Council v, Richards (1929), 46 
T. L. R. 660. 

1047. Add, Annotation : — Consd. Kiddie t?. Port 
of London Authority (1929), 93 J. P. 203. 

1048a. For loss of salary — Meaning of salary — 
Constabulary (Ireland) Act, 1922 (c. 55).] — 
(1) In Constabulary (Ireland) Act, 1922 
(c. 55), by which compensation on the basis 
of salary is payable to the members of the 
disbanded Royal Constabulary, the word 
“ salary means wages or pay & does not 
include allowances, such as allowances for 
lodging, house-rent, & servant. (2) Under 
Part I, r. 4 of the Sched. to the Act the 
children of a constable who has received 


compensation on his compulsory retirement 
are not, on his death, entitled to any pension 
or gratuity unless his death has taken place 
within 12 months from the date of his receipt 
of such compensation, inasmuch, as, by 
clause 6 of Royal Irish Constabulary Pensions 
Order, 1922, the children of a pensioned 
constable are not, by the mere fact of his 
death, entitled to any allowances unless ho 
has died within 12 months from the grant of 
his pension. — Egan v, A.-G., [1931] A. C. 
113 ; 100 L. J. Ch. 18 ; 144 L. T. 227 ; 47 
T. L. R. 91 ; 74 Sol. Jo. 849, H. L. 

1057. Add, Annotation : — Consd. Stoke Newington 
Borough Council v, Richards (1929), 45 
T. L. R. 660. 


PART VIII. SECT. 2, SUB-SECT. 3. 

8W. Oaloulalci on yearft of actual ' service — Addition of years under county scheme,] — O’Sulltvan v, Limebioic C, C. 
’ V, litMERtOK C. O., [1928] I. R. 493. — IR. 


9 



Cases 9-70. 


English and Empire Digest Supplement. 


PUBLIC HEALTH AND LOCAL ADMINISTRATION. 


Part III. — Control by 

9* Add. Annoialion : — Refd. A.*G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

10a. Confirmation of unauthorised Improve- 

ment scheme — Effect of Housing Act, 1925 
(c. 14), s. 40 (5).] — Minister of Health v . B., 
Ex p, Yaefb, No. 600c. post. 

14. Add. Annotation : — Dbtd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

20. Add. Annotation : — As to (1) Consd. Crediton 
Gas Co. V. Crediton U. C., [1928 1 Ch. 447. 

23. Add. Annotation : — Refd. Clark v. Epsom ; 
R. D. C., [1929] 1 Ch. 287. 

29. Add. Annotation: — Generally^ Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 lu J. K. B. 401. 


Ministry of Health. 

.] — The duty of a local 

authority under 1875 Act, s. 15, to keep 
sewers in repair cannot be enforced by an 
action by a private person for a mandatory 
injunction. The proper remedy is a com- 
plaint to the Minister of Health under sect. 
299 of the Act. — Clark v. Epsom Rural 
District Counch., [1929] 1 Ch. 287 ; 98 
L. J. Ch. 88 ; 140 L. T. 240 ; 93 J. P. 67 ; 
46 T. L. R. 106 ; 27 L. G. R. 328. 

38. Add. Annotations : — Apld. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
486. 


Part V. — Bye-Laws. 

49. Add. Annotation: — Refd. R. v. Minister of 70. Add. Annotation: — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


PART 1. 

■a. Potver to acquire land — Fo^ 
offin sA—'M.ayvillk Local Adminis- 
TitAi’iON & Health Board v. Gieunk 
(1928), 49 N. L. R. 148,--S. AF. 

PART II. SECT. 3. 

0 i. Order for abatement of 

nuisance made on report of— Effect 
of report of Deparhrurd of HeaJtth .] — 
Leather v. Doolittle Co., Ltd., 
[1928] 2 D. L. R. 805; 62 O. L. R. 
1C2.—CAN. 

PART III. SECT. 1. 

fb. Meaning of '* pvMic show ** in 
hye-lair — Dog raeing.] — Held: dog 
racing handioiips, conducted in a ground 
Bpcclally adapted for dog racing, to 
u'liieh the public were admitted as 
spinet atom on paymert, were not a 

public Hhow within Burgh Police 
(Scotland) Act, 1 892. h. 397.— Bremn'ER 
V. Morribon, [1930] S. C. (J.) 42. — 
SCOT. 

PART V. SECT. 1. 

a (p. 156) i. By Railway db 

Municipal Board — Does not validate 
invalid hyr-law.] — Pe Cara Loma, 
(19271 4 D. L. R. 645 ; 01 O. L. R. 
187.— CAN. 

a (p. 156) ii. T^ave to appeal 

from Board — Orourvls for granting .] — 
He Caha Loma, (19?7] 4 D. L. R. 645 ; 
61 O. L. R. 187.— CAN. 

ee (p. 156) 1. .]— Re 

MrCuTCHEON & Toronto Corpn. 
(1863), 22 U. C. U. 613.— CAN. 

p (p. 156) i. Non-com- 

plmnce with coniition prcredrrd .] — 
When in pa'^sing a bye-law a municipal 
conneil exceedB It? limited jurludictlon 
or ignores a condition precedent to the 
exercise of the powers conferred on It 
by statute the duty of the et. is to 
qua‘>h the bye-law for Illegality or. In 
the case of a prosecution under It, to 
dismiss the ehurge ; &■, therefore, 

evidence is a<lmlssible to show that the 
condition precedent had not been 
complied with.— R. cor rel. Donald v. 
Thompson (No. 1) (Sask.), 11929) 4 


D. L. R. 95« ; 2 W. W. R. 563 ; 52 
Can. Crim. Cas. 47. — CAN. 

mm (p. 156) i. 

Where the illegality of a bye-law 
appears upon Its face there is no 
iliscndion in the ct. to refrain from 
(luashing It. A rating bye-law pro- 
vided “ that the rate for pui)lic sriiiool 
purposes be as requested by public 
school trustees : — Held : it was 
invalid, because it attempted to dele- 
gate the power which by the Municipal 
Act is vested solely In the township 
council to the pulillc school trustees 
of the several school sections, & the 
ilJegality appeared on the face of the 
bye-law .— Middleton & Goderich, 
[1931] 4 D. L. R. 75; O. 11. 392.— 
CAN, 

PART V. SECT. 2, SUB<SECT. 1. 

52 V. .1 — R. r. Penner, 

[1930] I D. L. R. 834 ; 63 Can. C. C. 
242.— CAN. 

000 (p. 157) i. Bye-law pro- 

hibiting keeping of animals — Except 
With con ent of council — Conditions 
under which consent given not set out .] — 
Miller r. Brighton Citv, [1928] 
V. L. R. 375 ; [1928] Argus L. R. 209. 
—A US. 

dddd (p. 157) 1. .]—Rc Fox- 

cropt & London, [1927] 4 D. L. R. 
684 ; 61 O. L. R. 209 ; revscL (1928] 1 
D. L. R. 819 ; 01 O. L. R. 563.— CAN. 

r (p. 158) i. Scrutiny — 

Powers of county court fudge, \ — A 
county ct. Judge bolding a scrutiny of 
the ballot papers deposited in a vote 
on a rnunioipal bye-Iaw» may go behind 
.the voters* list & Inquire if a tenant 
whoso name Is placed thereon has the 
residential quaUflcatlon entitling him 
to vote. Tne Judge has no power to 
inquire whether r«*Jected ballots were 
cast for or against the bye-law. 
Ballots rejected on a scnitlny must be 
deducted from the total number of 
votes cast In favour of the bye-law. — 
McPherson v. Mehrino, [1913] 47 
8. a R. 451.— CAN. 

M (p. 158) I. .h-Re 

Howard & Toronto Oorpn., Re 
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Sweet & Toronto Corpn., [1928] 
1 D. L. R. 952 : 61 O. L. R. 663.— CAN. 

aa j^p. 158) ii. Question for 

municipal ayuneil.]- — A bye-law expro- 
priating a public park land passed by a 
towTiship coimcil was attaiskecl upon 
tlie ground that It was not enacted in 
the jmblic interest, but in the interest 
of a laud co. : — Held : the matter was 
one to be determined by the council. — 
Hurbt IK Merbka, [1931] 3 D. L. R. 
355 ; O. R. 290.— CAN. 

bb (p. 158) i. 7Vfff.]— In deter- 
mining whether a mmilcipal bye-law 
was passed in the pulilic or a private 
interest the primary moving force 
behind the bye-law must bo looked at, 
& if tiiat force euuiiiaUjs from a 
pHvaU' source ik la to save harmless or 
to reimburse the corjm. with respect 
t,() alJ costs & Is to reap the primary 
direct benefit from idie byo-law% it may 
safely be concluded that the bye-law 
was in a private &; not in the public 
lutere‘<t. — Wallace r. Dauphin Town, 
119321 2 W. W. 11. 405.— CAN. 

80 , Right to question validity — In 
nummary proceedings. \—Held : It Is 
competent in a summary proceeding 
to challenge the validity of a byo-law 
made by a local authority, even though 
It has obtained the approval of the 
Shertff & of the Secretary of State. — 
David Lawbon, Ltd. v. Tobbanoe, 
[1929] S. C. 119 (J.).— SCOT. 

•d. Bye-law in the “ interests of the 
cUy .*'] — In determining whether a city 
bye-law was “ passed bond fide in the 
Interests of the (illy ** within the city’s 
charter, allegations of unreasonable- 
ness, oppressiveness & unequal opera- 
tion are of importance only so far as 
they have a bearing upon the questions 
of “ bona fidcs ” & “ public interests.” 
The ciuestion of what arc the interests 
of the city Is certainly, at least primd 
feune^ one for the city council to pass 
upon without undue Intorforoncc from 
the cts. The mere fact that a byo-law 
benefits one Individual or class at the 
expense of another does not necessarily 
indicate that It Is not In tho ” interests 
of the city.” The burden of showing 
that a byo-law, otherwise valid, was 
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120* Add, Annotation : — ^Refd. Bean v, Flaxton 
B. V. 0. (1928), 139 L. T. 320. 

121a. .] — Pltfs*, a Ann of builders who 

had, as a private enterprise of their own, 
built a mimber of houses upon land situate 
within the jurisdiction of defts., had not 
complied with defts.* bye-laws as to the 
drainage, with the result that differences 
arose oetween the parties. Subsequently, 
by ajip’eement, defts. appointed a sub- 
committee to settle all outstanding matters, 
&> an agreement was arrived at between pltfs. 
& the sub-committee. One of the terms of 
that agreement was that pltfs.* drainage 
scheme should remain, although it was con- 
trary to defts.* bye-laws. Defts. having 
repudiated the agreement to which their 


sub-committee was a party, pltfs. brought an 
action claiming specific performance : — Held : 
as it had not been established that the build- 
ing of the houses by pltfs. was, or formed part 
of, a housing scheme to which Housing Act, 
1926 (c. 14), s. 99, applied, the verbal con- 
tract made by the sub -committee was not 
binding on defts., for the reason that defts. 
could not confer upon the sub-committee a 
power of entering into any such contract. 
Neither had the Minister power under sect. 99 
to relax the bye-laws in a private building 
scheme. — William Bean «&; Sons, IjTD. v, 
Flaxton Bubal Distiuct Council, [1929] 
1 K. B. 460 ; 98 L. .T. K. B. 20 ; 1.S9 L. T. 
320 ; 92 J. P. 121 ; 20 L. G. R. 336, C. A. 


Part VI. — Legal 

137a. Town Police Clauses Act, 1847 

(c. 89).] — corpn. was convicted upon an 


Proceedings. 

information preferred on behalf of a limited 
CO. under sect. 47 of above Act, by one of 


not passed in good faith in the interosts 
of trio city is on the person attacking 
it. — K eily V. KdmoN'I'on City, [1981] 
1 W. W. R. 365 ; 2 D. L. R. 705.— 

GAN. 

BO. Bye-law in fuiurc tense — Valid. ] — 
St. GKRVAia r. Gour.E'f, [1931] 3 
D. L. R. 004.-— CAN. 


PART V. SECT. 2, SUB-SECT. 2. 

64 Jii. .] — Re Dunlop & Town' 

SHIP OP Douno (1859), 18 U. O. II. 
227,— CAN. 

k (p. 160) {. Crratum of 

monopoly. ]~-T okosto v. Manpel- 
BAUM. 11932] 3 D. L. R, 604.- -CAN. 

e« (p. 160) i. Bye-law creating 

lien — For unpaid water rates — Ultra 
vires .] — Burohell v. Sydney Corpn., 
[1927] 1 D. L. K. 486 ; 69 N. S. R. 
94.— CAN, 

b (p. 161) 1. .1— Rc 

Boylan & Toronto Corpn. (1887), 
15 O. H, 13.— CAN. 


m (p. 161) i. New 

Year*8 Day .] — A county licensing ct. 
issued a bye-Uiw that all licensed 

g remises within the distilct ineluillng 
ins noieiM, except as mgardod 
travellers lodgers therein, sbould bo 
closed wholly on New Year's Day, 
&, when New Year’s Day fell on a 
Sunday, then on Motiday, Jan. 2 : — 
Held : under this bye-law a MoTulay 
falling on Jan. 2 must bo treat'd as 
a Sunday, &, accordingly, that an 
hotel-keeper who had supplied a cus- 
tomer on such a Monday oiitwith the 
permitted week-day houre had not 
infHnged his certificate whei'e the 
customer was a Iwnd fide traveller, who 
could lawfully have been supplied on 
Sunday. — Henderson v. Ross, [1928] 
S. C. (^.) 74.— SCOT. 

t (p, 161) i. Rate likely to 

moduce less money than repaired .] — 
Held; the ot. would not Interfere. — 
Re Gilchrist & Suluvan Corpn. 
(1879), 44 U. 0. R. 688.— CAN. 


• (p. 161) 1. Street 

not ^ opened .] — A bye-law provided 
for the construction of side walks on a 
street to be opened ; — Held : as the 
street shown on the plan was not vet 
& might never be a public street, the 
council exceeded Its authority in 
passing the bye-law, which should 
therefore be quashed ; the discretion 
of the ot. should not be exercised In 
favour of the bye-law . — Re Ohappus 
&.La aALUB Town. [1928] 2 D. L, R. 
960; 62 O. L. R. 140.— CAN. 

e (p. 161) II. : Bye-law 

authorising improvement of 


Passed before land . acquired.] — Re 
Chappcs & La Salle Town. 11928] 
2 U. L. R. 950 ; 62 O. L. R. 140.— 

CAN. 

e (p. 161) lii. Bye-law 

regjiUmng width of streets on laying- 
out building sites — Whether applicable 
to r<mds giving access to building estate.] 
— Rose v. Sydenham Local Adminis- 
tration Sc Health Board (1928), 49 
N. L. R. 203.— S. AF. 


uU (p. 161 ) I. Fee imposed 

on every truck delivering merchanflise — 
Whether applicable to trucks belonging 
to owner outside municipality.] — Muni- 
cipal Act. U. S. B. O. 1924. c. 179. 
s. 290 (34), as enacted by 1925, c. 35, 
s. 28, which empowers a municipality 
to impose a licence fee on ** iho owner 
or driver of every truck plying for hire 
or U'^od for the delivery of wood, coal, 
merchandise or other commodity,” 
authorises it to demand the fee from 
every owner of a tiaick used rf)r the 
delivery of morchandise within the 
municipality, oven though the ownoi- 
Is on outsider. — North Vancoua'ER 
v. F. R. Stewart Sc Co., [19281 1 
W. W. R. 586 : 49 Can. Crlrn. Qis. 
216 ; 39 B, C. R. 401.— CAN. 

dd (p. 161) il. Bite-law 

requiring veJiieles licensed hy town 
council to obtain additional county 
licem'e.] — Scottisu Mo'for Traction 
C o., Ltd. v. Lanarrshtre County 
Council, [1928] S. C. (Ct. of Sess.) 
909 ; revad. (1929), 142 L. T. 170 II. L. 
—SCOT. 

dd (p. 161) Ui. ; — Bye-law 

prohibiting use of vehicle in jitnry bus 
service wUhout licence — .Jitney licences 
no longer wi.^Mcd.l — Re Shawba, [1929] 
1 D. L. R. 321 ; 50 Ojid. Cdra. Cas. 267 ; 
63 O. L. R. 158.— CAN. 


dd (p. 161) Iv. Bye-law preecrib- 

ng parking areas for vmicles — Whether 
}ye-iaw regulating traffU: — Right to 
harge for use of parking areas .] — 
^SoHiLLiNO V. Melbourne City, [19281 
ir. h. n. 302 ; [19281 Argus L. R. 203. 
— AUS. 


h (p. 162) I. Bye-law restricting 

the carrying-on of restaurant^.] — Re 
Bye-Law No. 304 op Minnkdosa 
Town, Wono Sing v. Minnbdosa, 
[1918] 3 W. W. R. 181.— CAN. 


o (p. 162) 1. Ptnver to moeep 

chimneys conjined to chimney insp&rtorsA 
— R. V. Johnston (1876), 38 U. C. R. 
649.— CAN. 


sa. ReguUMon of botanic park — 

Bye-law prohibiting meetings without 
consent of governors — Valid .] — Fox v. 
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Allchurch, [1926] S. A. S. R. 384 ; 
aXfd‘p 40 0. L. li. 135.— AUS. 

Bf. — — Licensing taverns.] — Re 
Bbodie & Bowmanvillb Corpn. 
(1876), 88 U. C. R. 580.— CAN. 

•g. Bye-law increasing service 

tax— Invalid.] — Hardy v. Edmonton 
Corpn. (AltaO, (19251 1 D. L. R. 250 ; 
[19241 3 W. W. R. 936.— CAN. 

sh. Bye-law regulating the hous- 
ing of motor trucks d? apparatus used 
in truck cartage business-^onstrxiction.] 
—Re Stbonaoh, [19281 3 D. L. R. 216 ; 
49 Cau. Crim. Cas. 336 ; 61 0. L. R. 
636.— CAN. 

g|, 2’ax on non-resident building 

contractors — Amounts to indirect taxa- 
tion — I lira vires. ] — Charlottetown 
V. Foundations Maritime, Ltd., 
(1932] 3 D. L. R. 353 : 3 M. P. R. 196 ; 

[1932] S. C. R. 589.— CAN. 


PART V. SECT. 4. 

I i. Attomey-Oeneral.] — Where 

the law resulting from the exercise of 
a statutory power to make a bye-law 
operates for the general advanta.ge 
of the public at large, none but the 
A.-G. may sue in respect of its breach. 
— A.-G. & Lumley V. T, S. Gtil & Son 
Pty., Ltd., [19271 V. L. R. 22 ; [19271 
Argus L. R. 223.— AUS. 

sj. Action to rr. strain enforcement of 
illegal bye-law — Effect of Rural Munici- 
pality Act, 8. 335.] — The provision ot 
sect. 336 of Rural Municipality Act, 
11. S. S., 1920 (c. 89), that no action 
can be coinirionced In respect of any- 
thing done under an illeml bye-law 
or resolution until a month after the 
quashing or repealing of the bye-law 
or resolution & imtll a month after 
written notice of the intention to bring 
the action does not apply to an action 
to prevent the municipality from 
enforcing rights claimed by it under on 
illegal byc-Iaw. — Villkneuve v. Rural 
Municipal of Kelvinoton, [1929) 2 
D. L. R. 919 ; 1 W. W. R. 186 ; 23 
S. L. R. 406.— CAN. 


PART V. SECT. 5. 

sr. Bye-law relafing to licensing of 
chimney-sweeps — MunicipalUy not en- 
titled to ftjr charges for cleaning .] — 
Scanes V. Johnston, [1930] 4 D. L, R. 
200.- CAN. 

PART VI. SECT. a. 

By. Keeping marine store without 
licence — In whose name action lies .] — 
Halifax Orrr v. O’Connor (1882), 
15 N. S. R. (3 R. & G.) 190.— CAN. 
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ita directors, for permitting a motor omnibus 
to be used as a hackney carriage within the 
prescribed area, without having obtained the 
necessary licence under the Act : — Held : 
that P. H. Act, 1875, s. 253, takes the place 
of Town Police Olauses Act, 1847 (c. 89),. 
s. 73, which enabled “ any person ** to -I 
recover penalties for offences against that 
Act, Sd therefore except in the case of Informa- 
tion by a party aggrieved or the local 
authority for the district, the consent of the 
A.-Gi, is now a condition precedent to pro- 


ceedings for the recovery of penalties under 
the Town Police Olauses Act, 1847 (o. 89). — 
SHBmBLD OORPN. V, KlTSON, [1929] 2 K. B. 
322 ; 98 L. J. K. B. 561 ; 142 L. T. 20 ; 93 
J. P. 135 ; 45 T. L. R. 615 ; 73 Sol. Jo. 348 ; 
27 Ir. a. R. 633 ; 28 Oox, 0. 0. 674, D. 0. 

139. Add. Annotation : — ^N.F. Sheffield Oorpn. v, 
Kitson, [1929] 2 K. B. 322. 

168. Add. Annotation: — ^Apld. Holt Bros. & 
Whitford v. Axbridge Rural District Council 
(1931), 96 J. P. 87. 


Part VII. — Particular Provisions 


198. Add. Annotation : — ^Refd. London County 
Council r. Stilgoe (1931), 96 J. P. 149. 

199. Add. Annotation : — Refd. Re Whitaker, Rooke 
V. Whitaker, [1929] 1 Ch. 662. 

200. Add. Annotaiion : — Refd. Be Whitaker, Rooke 
V. Whitaker, [1929] 1 Ch. 662. 

203. Add. Annotation Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

204a. Validity.] — By the proviso to Advertise- 

ments Regulation Act, 1907 (c. 27), s. 2, any 
bjre-laws made under that section must pro- 
vide for the exemption from the operation of 
such bye-laws of any hoardings or similar 
structures in use for advertising purposes at 
the time of the making of the bye-laws & of 
any advertisements exhibited at that time 
for a period not less than five years. In 1911 
a county council made bye-laws under the 
section containing such an exemption as is 
there specified. In 1927 the council made 
further bye-laws under Advertisements Regu- 
lation Acts, 1907 (c. 27) & 1926 (c. 52), con- 
taining a similar exemption, which, however, 
was qualified by the words “ but this ex- 
emption shall not extend to any hoarding or 
similar structure or any advertisement to 
which the bye-law (of 1911) applied”: — 
Held : (1) the bye-law in this form was valid 
& intra vires ^ since hoarding, etc., to which 
the earlier bye-law applied had already 
enjoyed the statutory period of exemption, 
& were not entitled to a second period ; while 
others were in no way prejudiced by the 
exception ; (2) a gable end of a building 

25 feet high was not a ** hoarding or similar 
structure.” — Gloucester Billposting Co., 
Ltd. V . Hopkins (1932), 96 J. P. 462 ; 30 
L. G. R. 488. 

204b. Construction — ** 12 feet In height.”] — 


Deft, was summoned for erecting & main- 
taining for advertising purposes a hoarding 
or similar structure in contravention of a bye- 
law made under Advertisements Regulation 
Act, 1907 (c. 27), s. 2, prohibiting the erection 
or maintenance for advertising purposes of 
any hoarding or similar structure exceeding 
12 feet in height. The alleged hoarding or 
structure consisted of rectangular panels or 
advertisement boards measuring approxi- 
mately 20 feet in length horizontally & 10 feet 
in height vertically & attached to the wall of 
a building. On these panels picture posters 
were pasted. Although the panels did not 
themselves exceed 12 feet in height, they were 
fixed in sucli a position on the wall as to be 
more than 12 feet above ground level : — 
Held : (1) the words 12 feet in height meant 
the measurement of the hoarding it^lf & not 
the height at which it was above groimd 
level ; (2) per Avory, J., neither the wall 
nor the panels were hoardings or similar 
structures within the meaning of the bye-law, 
which was intended to apply to some in- 
dependent structure erected on the ground 
& not to panels fixed to a wall. — Roylb v. 
Ormb (1932), 96 J. P. 468 ; 30 L. G. R. 494. 

204c. ” Hoarding or simUar structure ” — What 
amounts to.] — Gloucester Billposting Co., 
Ltd. V. Hopkins, No. 204a, ante. 

204d. .] — ^Royle V . Orme, No. 204b, ante. 

265a. Caravan-bungalows.] — Ruislip-North- 

wooD Urban District Council v. Lee 
(1931), 146 L. T. 208 ; 96 J. P. 164 ; 29 
L. G. R. 335, C. A. 

286. Add. Annotation : — As to (3) Apld. Bean v. 
Flaxton R. D. 0. (1928), 139 L. T. 320. 

308. Add. Annotation : — Apld* Bean v. Flaxton 
R. D. C. (1928), 1.S9 L. T. 320. 


part VI. sect. 6. SUB-SECT. 1. 

iz. Powers of arbitraior — Aaaeaa^ 
merU of compenaation — Where corpora- 
tion had no power to expropriate 
claimanVa land.] — Re St. Michael's 
O oLLEOB 8c Toronto Corpn., (1928] 
3 D. L. R. 710; 62 O. L. R. 410.~CAN. 


PART VII. SECT. 6, SUB-SECT. 2.— 0. 

■n. Addition •• to buUding—What 
anunmia to — Not new gambrel roof in 
lieu of old pitch roo/J— D anby v. 
Village of wakaw A Kraus (Sask.), 
[1927] 3 W. W. R. 107.~CAN. 


PART Vll. SECT. 6, SUB-SECT. 6.— 
B. (a). 

sq. Bye-law proMino for formation 
of reaidentidl area — Permuting erection 
of ahopa in specified atreeta.l^'BARNEB 
V . OoBUBG City. [1928] V. L. R. 334 ; 
[1928] ArgUB L. R. 197.— AUS. 


PART VIL SECT. 2, SUB-SECT. 1. 

k i. Requiring licence — Valid .] — 

Wroblewski V. McLaren (1927). 29 
W. A. L. R. 24.— AUS. 


PART Vll. SECT. 5, SUB-SECT. 1.— A. 

»d. ** Store .**} — Held : a gasoline 
service station is a store ." — Re 
Domestic Storage & Forwarding 
Co. & Forest Hill, [1932] O. R. 360 ; 
3 D. L. R. 175.~-CAN. 


PART VII. SECT. 6, SUB-SECT. 4.— A. 

so. What ia public building — Club 
premiaea used for dances — Liability 
of dub eecretary .] — Lister v, Hum- 
phries, (19281 V. L. R. 106 ; [1928] 
Argus L. R. 27.— AUS. 


PART VII. SECT. 6, SUB-SECT. 4.— B. 

sp. Who are oumera — County court 
houae .] — R. v. Tyrone County JJ., 
[1928] N. I. 103.— IR. 
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PART VII. SECT. 6. SUB-SECT. 9.— A. 

812 i. For ** Not retroapeetioe ** read 
** Retroapedive.** 

812 ii. .] — HeUd: the mere de- 

Dosit of nlans & the makinir of an 
application for a permit underthe then 
existing building bye-law, while con- 
stituting a primA faeie right to hare 
the plans approved, was not enough 
to prevent the council from exerdsiiig 
its statutory power to pass a bye-law 
to prevent the erection of buildings 
of the oharaoter proposed, within a 
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SIS* Add. AnnotaMxm : — Refd. B. v. Minister of 
Health, Ex p. Yafife, [19301 2 K, B. 98. 

333a, Relaxation of bye»law — Under Housing Act, 
1925 (c, 14), 8. 99,] — ^WnxiAH Bean & Sons, 
IvTD. V , Flaxton Rural District Council, 
No. 121a, ante. 

339, Add. Annotation : — Generally, Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1928] Ch. 326. 

356, Add. Annotation : — Consd. Broi^ v. Dagen- 
ham U. D. a, [1929] 1 K. B. 737. 

367. After “ D following this case add : — 

Sub-sect. 1a. — ^Nursing Homes. 

See Nursing Homes Registration Act, 1 927 
(c. 38). 


Servant In — ^Liability for unemplcwment insur- 
ance ,] — See Work & Labour, vol, XLIV., 
p. 1306, No. 122. 

386. Add. Citation [1928] 1 K. B. 66. D. C. 


Sub-sect. 4. — ^Housing of Working Classes. 

(Vol. XXXVIII., p. 212.) 

See Housing Act, 1930 (c. 39), 

471. Add. Annotation : — Dlstd. JFte Bowman, South 
Shields (Thames Street) Clearance Order, 
1931 (1932), 96 J. P. 207. 


defined area. — Re Upper Canada 
Estates & MaoNxcol. [1931] 4 D. L. R. 
459 ; O. R. 465 ; [1032] 2 

D. L. R. 528.— CAN. 


PART Vn. SECT. 5, SUB-SECT. 9.— C. 

829 I. Continuing offence — Erection 
of buUdino without approval of plana — 
No notice of disapproval served by 
councU.] — Held : the oontraventlon of 
the bye -laws was a oootlniiiii«r offence. 
— PORTSTEWART URBAN DISTRICT 
Council 17. Hamill, [1927] N. L 181. — 
IR. 


PART vn. SECT. 6, SUB-SECT. 1.— B. 

352 ii. Employer — Evidence 

of contract for medical <ft surgical care 
of cwplovcea.j— Q ueen Victoria 
Memorial Hospital i?. Booth. Ltd., 
[1927] 4 D. L. R. 1016 j 61 O. L. R. 
203.— CAN. 

352 iii. Pnfienf ndmilfed as 

resident of city — But haviny Icpal 
aeiilemeni el8ev:hfre,] — On the rortlfloate 
of her p^hystc'lan that aho wbb a resident 
of the City of Sydney, G. was admitted 
to the Sydney boBpltal as a patient 
for treatment. It was discovered some 
time later that O. had a logral settlement 
at Glace Ray, Sc she was removed there 
Sc accepted. In the meantime there 
was duo to the Sydney hospital the 
sum of tl94.5 for hospital services. 
Including drugs Sc medicines. The 
amount due was admitted : — Held : 
the City of Sydney, paying the claim 
of the hospital, was entitled to 
indemnity against deft., & judgment 
should be entered In favour of pltf. 
for the amount claimed with costs. — 
Sydney Cttt r. Glace Bay Town, 
[19281 1 D. L. R. 729; 59 N. S. R. 
448.— CAN. 

852 Iv. Charge on patient^s land 

— dives no charge on land of husband 
for treatment of wife,] — Re Land 
Titles Act, Re McCranet Rural 
Mitnicipality Caveat, [1922] 2 

W. W. R. 808 : 66 D. 1,. R. 819.— CAN. 

352 V. No precedence over 

prior mortgaoe.] — Manufacturers 
Life Insurance Co. v. Flowery 
Plains (No. 33), [19241 1 D. L. R. 66 ; 
20 Alta. L. R. 100 ; [1923] 3 W. W. R. 
1361.— CAN. 

352 vl. Action to recover — Con- 

dition precedent,] — Proof of tho written 
order required by Town Act, 19*27, 
8. 153 (4), is essential to the main- 
tenance of an action under s. 153 (9) 
for tho recovery by a municipality of 
the value of the treatment Sc care 
furnished in a municipal hospital to an 
indigent sick person. — Sisters of 
Chaiuty of the providence General 
Hospital of Daysland v. Marty, 
Edmonton Ctty v. Marty (AltaJ, 
[19291 4 D. L. R. 797 ; 3 W. W. R. 
265.— CAN. 

852 vli. Implied contract^] 

— Vernon Jubilee Hospital v. 
Pound, [19321 2 D. L, R. 813.— CAN. 

k i. For treatment of indigents — 

Emergency ,] — ^Whoro an indigent resi- 
dent of a rural municipality was 
admitted to a hospital, as an emergency 


case, & the motron of the hospital 
called In a doctor on tho rota to treat 
tho case, held that, under Rural Munici- 
pality Act, R. S. S., 1920, c. 89, he 
was entitled to recover from the rural 
municipality his reasonable charges for 
necessary services rendered the patient. 
— (3oles V, Wawken Rural munici- 
PALITY, [19281 3 W. W. R. 632 ; affd^, 
[1929] 4 D. L. R. 1071 ; 1 W. W. R. 
063.— CAN. 

k ii. .1 — The phrase 

“ In case of emergency in sect. 208 (1 ) 
of Rural Municipality Act, R. S. a.. 
1930, which imposes a liability on rural 
municipalities for hospital services 
rendered their indigent residents at the 
municipality’s request or ** in case of 
emergency/* refers to some urgent 
need, some condition of the patient 
requiring his Immediate admission to a 
hospital. — Prince Albert CJity v. 
Canwood Rural Muntcipality, [1931 ] 
2 W. W. R. 36 ; 2 D. L. R. 955.- 
CAN. 

k Hi. Contract — Fulfilment 

of statutory amdUiom ,] — The counrsil 
of deft, municipality passed a resolu- 
tion authorising the reeve & seertdarj' 
to “ handle tho case ” of a boy who 
had been admitted to pltf.’s hospital, 
&, following a rt'port from the secietary 
as to his Interview with pltf., the 
council passed another resolution 
authorising the pajnnent of a certain 
sum per week w’hlle tho boy continued 
in tho hospital. Pltf. sued for the 
balance of an amount alleged to bo due 
to him under said arrangoraent : — 
Held : pltf. was entitled to assume in 
entering into tho contract that the 
conditions lu'cessary to enable the 
council to act had been fulfiUed & w^as 
not obliged to prove at the trial that 
the patient came within them. — Budd 
V, Cambria Rural Municipality, 
[1931 1 1 W. W. R. 177 ; 2 D. L. R. 2.58. 
—CAN. 

k iv. Tubercular jmtients,] 

— Sect. 15 (2) of Sanatoria for Con- 
sumptives Act, R. S. O., 1927, is not 
impliedly ropealbd by sect. 21 of 
Hospitals & Charitable Institutions 
Act, R, S. O.. 1927. Pltf. assocn., 
therefore, held entitled to recover 
from deft, municipality for treatment 
of an indigent patient resident in the 
rannlclpality. — National Sanatorium 
A88O0N. V. BRACEBRIDOB, [19301 4 
D. L. R. 417 ; 65 O. L. R. 623 ; revag,. 
65 O. L. R. 395.— CAN. 

jj V. .} — ^It is only in cases 

where tho munlolpality has authorised 
the treatment or attendance that it 
can bo hold liable under Rural Munici- 
pality Act, 1920, to a physician for 
sorvioes rendered by him to an indigent.. 
— BiAOKr. Edenwold Rural Munici- 
pality OP, [19311 1 D. L. R. 577 : 
[19301 3 W. W. R. 529 ; 25 S. L. R. 
136.— CAN. 

kvi. .] — ^Whore a city owns 

a hospital Sc the hospital board is not a 
body corporate, but merely a managing 
body which the city may appoint to con • 
dnot the hosriital, the right of action to 
recover for the treatment of indigents 
which arises under Rural Municipality 


Act, ss. 198, 199, is vested In the city, 
not in the hospital board. In such an 
action tho fact that deft, municlnality 
did not answer the notice which tbo 
hospital board, as required by sect. 
199 (1) (a), sent to it, does not preclude 
it from disputing the alleged residenc^j 
& indigence of the patients in question. 
— Moose Jaw, (jity of v. Rural 
Municipality op Terreu. (Sask.), 
[1930] 2 D. L. R. 81 ; [1029] 3 W. W. R. 
573 ; 24 S. L. R. 170.— CAN. 

k vli. .] — A physician or 

surgeon cannot hold a municipal 
district liable for services rendered a 
i*osidoiit indigent in tho absence of the 
written order rotjuired by sect. 150 (4) 
of Municipal District Act, 1926, except 
whore under sect. 150 (5) tho order 
may bo dispensed with In respect of a 
first visit in a case of sudden & urgent 
necessity ; but even in tho latter case 
the practitioner who voluntarily renders 
such services cannot hold the district 
liable therefor unless they have bcjcii 
sanctioned by tho district. — W A oner 
V. ITne I-.AKE Municipal District, 
[1931] 2 W. W. R. 481 ; 4 D. L. R. 
481 ; 25 Alta. L. R. 473.- CAN. 

k viii. Whether village 

liable.] — Sect. 179 of Vlllago Act, 
R. S. S., 1920, does not render a village 
liable to a physician for medical 
services rendered to an indigent. In 
order for a vlllago to be held to be 
under such liability, there must be 
proof of a contrac'tual relationsldp 
between the villogti & tho physician. — 
Jackes V. St. Walburo Village, 
[19311 3 W. W. R. 534.— CAN. 

k ix. .] — Under Hospitals 

Act, R. S. A., 1922, a municipal distilct 
is not liable to a hospital for hospital 
services rendered an indigent i*esident 
of the district unless they have been 
authorised by tho written order of the 
municipal authority or, whore the case 
was one of urgent & sudden necessity, 
by a verbal order. — Edmonton Hos- 
pital Board v. Municipal District 
OF Liberty, [1932] l W. W. R. 599 ; 
2 D. L. R. 374 ; 26 Alta. L. R. 166.-T 
CAN. 

PART VIL SECT. 6. SUB-SECT. 2.— C. 

■r. Liability of municipality to pay 
nursec — those furnishing necessities 
at request of health officer,] — Oameron 
17. Dauphin (1904), 14 Man. L. R. 573 ; 
24 C. L. T. 99.— CAN, 

PART VII. SECT. 10. 

8t. Dangerous slope adjoining street — 
LialnlUy of owner to pay cost of fencing — 
Erected by local authority.] — Buckie 
Magistrates v, Seafibldb Dowager 
Countess Trustees. [19281 S. C. 
(Ot. of Sees.) 525.— SCOT. 

PART VII. SECT. 11, SUB-SECT. 4.— 
B. (a). 

476 i. Disobedience of order — Letting 
by husband of proprietrix.) — The pro- 
prietrlx of two bouses, with regard to 
which a closing order was then opera- 
tive, was charged with a contravention 
of Housing (Scotland) Act, 1925 (c. 15), 
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48* 



Cases 481a— 4M)2e. English and Empibe Digest Supplement, 


481a. Power to make order when satisfied that 
house unfit for habitation — ^Meaning of satis- 
fied. *'] — By Housing Act, 1930 (c. 39), 
s. 19 (1), a local authority, if, upon considera- 
tion of an olhcial representation or a report 
from then' ofticers or other information in 
their possession, they are “ satisfied that a 
dwelling-house is uiAt for human habitation 
& is not capable at a reasonable ox|>ense of 
being rendered so fit, may make a demolition 
order: — Held: (1) “satisfied” must mean 
primd fade satisfied. It was the duty of the 
local autliority to treat that satisfaction 
merely as a temporary satisfaction on the 
information then before them & open to be 
modified or changed s}u>u]d the owner of the 
house give them further information or make 
a further offer to do certain works ; (2) an 
appeal lay to a county ct. judge against a 
demolition order made by a local authority 
both on questions of fact & on questions of 
law. — Fletcher v, Ilkeston (^orpn. (1931), 
9t5 J. P. 7 ; 48 T. .L. B. 44 ; 30 L. O, li. 6, 
C. A. 

502a. From owner — Who is owner.] — 

A solr., acting for the administratrix of a 
deceased person’s estate*, employed a builder 
to collect the rents of three working-class 
houses, & to pay the proceeds over to him. 
The local authority having executed works 
under Housing, Town Planning, etc. Act, 
1919 (c. 35), 6. 38 (.see, noau Housing Act, 
1925 (c. 14), 8. 3), sought to recover the 
expenses from the solr. as “ owner ” within 
sect. 38 : — Held : he was the owmer, though 
he was not the person who received the rent 
directly from the tenants, as there might 
be more than one owner, A every one receiving 
the rent, as rent, in succession became the 
“ owner.” — Watts i;. Battersea Oorpn., 
[1929 J 2 K. B. 63 ; 98 L. J. K. B. 273 ; 140 
L. T, 694 ; 93 J. P. 137 ; 45 T. L. R. 224 ; 
73 Sol. Jo. 143 ; 27 L. G. K. 307, C. A. 

602b. Statutory charge— Incidence of 

charge.] — The charge created by Hoasing 
Act, 1925 (c. 14), s. 3, is not a charge on the 
interests of the rack-rent owner only, but is 
a charge upon the entirety of the interests 
in the premises.-- -Padjjtncjton Borough 
Council r. Finucane, [1028] Ch. 567 ; 97 
L. J. Ch. 219 ; 139 I.. T. 368 ; 92 ,7. P. 68 ; 
26 L. G, R. 283. 

AnnoicUion Folld. Bristol Corpn. v. Vlrfdn, [1928] 2 K. B. 

622. 

502c. .] — The cliarge given 

to a local authority in resj)cct of repairs by 
Housing Act, 1926 (c. 14), s. 3, is a charge on 
the whole of the proprietary interests in the 
premises, & ranks in priority to a fee farm 
rent already issuing out of the premises. — 
Bristol Corpn. v. Virgin, 11928] 2 K. B. 
622; 97 L. .7. K. B. 622; 139 L. T. 376; 


92 J. P. 146 ; 44 T. L. B. 646 ; 26 L. G. B. 
443, D. C. 

(e) Clearance Areas. 

See Housing Act, 1930 (c. 39), s. 1 (1). 

602d. What is ** dwelling-house ** — Common lodg- 
ing-house.] — A common lodging-house is a 
“ dwelling-house ” within Housing Act, 1930 
(c. 39), s. 1 (1), so as to come within the scope 
of the section. The fact that the people who 
dwell in it are of such a character &; live under 
such conditions as to make it a common 
lodging-house does not cause it to cease to be 
a dwelling-house. — Re Ross & IjEicestbr 
Corpn. (1932), 96 J. P. 459 ; 30 L. G. B. 382. 

602e. Validity of clearance order — Mistake in 
number of days allowed for vacation — Con- 
firmation with modification by Minister of 
Health.] — ^A clearance order made by a 
local authority under Housing Act, 1930 
(c. 39), purj)ort.ed to require that certain of 
the buildings to which it related should be 
vacated in a less number of days from the 
date on which it would become opei*ative 
than the period of twenty-eight days from 
that date as required by the Act. The 
Minister of Health confirmed the order with 
the modification that the less number of days 
was altered to twenty-eight days. The order 
did not imdude a “ starred ” note to the form 
of clearance order i>reRri*ibed by Provisional 
Regulations. 1930, made under the Act 
setting forth the substance of sect. 11 of the 
Act. On an application to the Higli Ct. 
under sect. 11 (3) by the owner of these 
buildings as a x>crson aggrieved by the order 
to (j[uestiou its validity in regard to them : — 
Held: (1) the mistake as to the number of 
days in the order as originally made did not 
vender it an order which was not within the 
powers of the Act, or prevent it from applying 
to these buildings ; the order having been 
confiimed by tl)e Minister with the above- 
mentioned modification, it could not be said 
f liat the requireirient of the Act as to tlxe 
nunjl)ei‘ of days was not complied with by the 
order ; &, therefore, Hiat mistake in the 

order as origina lly made was not a gi*ound on 
which the High t't. should quash the order 
in so far as it affected these buildings ; (2) the 
omission of the starred note did not render tlie 
order an order which was not witliin the 
pou ers of the Act ; assuming that it was a 
requirement of the Act- that that note should 
be ineduded in the order, there was no evidence 
in the case befor-e fdie ct. to show that the 
interests of appet. had been substantially 
prejudiced by that requirement not having 
been eomplied with ; &, therefore, the 

omission of the note was not a ground on 
whicli the High Ct. ought to quash the order. 


B. 9, ill roHpect tliut she, “ beiiij? th<* 
owner within the meaning' of the Aet,” 
had let the honses ns dwelllng-houscB, 
or alternativelv liad jxjnnitti'cl them to 
he BO oecupied. It appeared that, the 
houses, which had lieen closed in 1928 
under a closing order, remained un- 
occnpie.d until 1980, when, by per- 
irilsHion of the husband of the accused, 
they were oreupied by t/t'nants, from 
whom ho collected rtmts. It fiu*th(‘r 
appeared that, for the period involved 
ill the case, the husband was generally 
known to act as factor for his wife in 
the management of her properties, 
including the houses in question. On 


these facts the ISheriiT-substitutc found 
tile charge not proven : — Hrld : In the 
absence of an express finding that the 
husband was in fact his wife’s factor, 
& that. In that c.apaclty, he had lot the 
subjeets with his wife’s knowledge & 
approval, it could not bo said that she 
had been proved to have lot them, or 
permitted thcuu to be occupied, within 
tJie meaning of the shituto.-™ IL\Ta v. 
TnoMPBox, [1931] S. C. (J.) 29.- 
SCOT, 

PART VII. SECT. 11, SUB-SECT. 4.— C. 

Bv. Toivn Planning dt Development 
Act, J 920— W/iether applicable to sub- 
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division into farming areas — Private 
roads marked on plan A — A pieoo of land, 
comprising about 1 4,000 acres, situated 
in a farming district, & witliin the 
boundaries of a district council area. 


was subdivided by the owner Into 
twelve lots. A plan was deposited 
in the Lands Titles Registration Office, 
& showed certain private roads which 
were marked “ private roads to be 
vested In ” the owner : — Held : the 


fee-simple of these roads did not vest, 
by virtue of Towm Planning A Develop- 
ment Act, 1920, in the district oounoU. 
— Loxton Disnuor Council v. Bbucb, 


[1927] S. A. S. R. 463.— AUS. 
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that it was not a I’eqmrement of the 
Act that the starred note should be included 
in the order. 

(3) The High Ct. will entertain an applica- 
tion under Housing Act, 1030 (c. 39), s. 11 (3), 
by a person aggrieved by a clearan<;e order, 
who desires to question its validity only on 
the grounds mentioned in that sub-section or 
either of them, namely, that the order is not 
within the powers of the Act, or tliat any 
requirement of the Act has not been com- 
plied with, or possibly on the further ground 
that there is no evidence to support the order ; 
& not on the ground that the evidence is 
insufficient to support the order. — Re Bow- 
man, South Shields (Thames Street) 
Clearance Order, 1931, [1932] 2 K. B. 621 ; 
101 L. J. K. B. 798 ; 147L.T. 150; 96 J. P. 
207 ; 48 T. L. R. 351 ; 76 Sol. Jo. 273 ; 30 
L. G. R. 245. 

502f. Omission of starred note relating to 

Housing Act, 1930 (c. 39), s. 11.] — Re Bow- 
man, South Shiei.ds (Thames Street) 
Clearance Order, 1931, No. 502e, ante. 

502g« Alternative accommodation — For resi- 

dential & not business purposes.] — Re Gatk.<- 
head (Barn Close) (h.KAiiANC^E Order, 
1931 (1932), 40 T. L. R. 101. 

506a. Improvement scheme — Validity — Particulars 
of proposed deveiopmcnt must be shown.] — 

An improvement scheme purporting to be 
made under the provisions of Housing Act, 
1926 (c. 14), after providing for the acquisi- 
tion & clearing of an unhealthy area, proceeded 
to empower the local authority to sell, lease 
or otherwise dispose of, as they thought fit, 
the cleared area or to appropriate or use it 
for any purpose api3roved by the Minister 
of Health. The scheme further provided that 
if the Minist^er so required, the local authority 
should provide a number of dwellings, not 
exceeding 72, suitable for accommodation 
of persons of the working classes, on a site 
either within or without the area, according 
to a scheme to be approved by the Minist-er. 
The scheme had been presented to the 
Minister wiili a petition for its confirmation : 
— Held : in order to be a valid improvement 
scheme within Part II. of the Act, a scheme 
must, besides providing for the acquisition 
clearance of an area, contain paiticulars of 
the proposed development of the ai’oa, & not 
confer on tlie local authoi ity an unrestricted 
power to sell or lease the cleared area. — 
R. V. Minister of Health, Ex p. Davis, 
[1929] 1 K. B. 619 ; 98 L. .1. K. B. 636 ; 141 
L. T. 6; 93 J. P. 49; 45 T. L. R. 346; 27 
L. G. R. 077, C. A. 

Annotations : — Distd. of Health v. K., Ex p. Yaffe. 

fl931) A. C. 494. Consd. R. r. VVebst-er, Ex p, Marshall 
(1931), 95 J. P. 226. Reid. H. v. Loudon County Council. 
Ex p. Entertainments Protection Aesoen., Ltd., 11931] 
2 K. B. 215. 


if enacted in this Act,** does not preclude the 
ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. 

The Coi*pn. of Liverpool submitted to the 
Minister of Health for confirmation a docu- 
ment under the common seal purporting to 
be an improvement scheme under Housing 
Act, 1925 (c. 14), s. 35, in respect of an 
unhealthy area within the city. The fti*st 
part of this document, after defining the area 
proposed to be dealt with, by clause 5, 
empowered the corpn. in general terras to 
make & widen & stop up or deviate any 
street in the area, directed them to appro- 
priate other parts of the land to the erection 
of dwelling-houses for the working classes, 
& provided that any lands not required for 
these purposes might be disposed of as the 
corpn. might think fit. The second part 
contained estimates of the cost of acquiring 
the land & of the lay-out, & stated that 
there were no surplus lands. Tlie Minister, 
after holding a public local inquiiy, made an 
order modifying the scheme by providing 
{inter alia), in lieu of clause 5, that the whole 
of the lands in the area should, subject to 
the provision of any necessary streets & 
approaches, bo used for the purposes of 
rehousing, & confirming the scheme as so 
modified. I'he owner of two houses which 
it was proposed to acquire compulsorily 
under the scheme on account of their sanitary 
condition obtained a rule nisi for a writ of 
certiorari to quash the order of the Minister 
as being made without jurisdiction, inasmuch 
as the scheme which the order purported to 
confirm was not an improvement scheme 
within the meaning of the Act in respect 
that (a) it was not accompanied by a lay- 
out plan & (6) it provided that land within 
the area might be disposed of as the corpn. 
might think fit : — Held : the scheme, what- 
ever its defects, was an improvement scheme 
within the meaning of the Act, & any defects 
in the scheme hod been cured by the order 
of the Minister. — Mini.ster of HKAl.Tn v. 
R., Ex p. Yaffe, [1931] A. C. 494; 100 
L. J. K. B. 306 ; 47 T. L. R. 337 ; 75 Sol. Jo. 
232 ; sub nom. R. v. Minister op Health, 
Ex p. Yaffe, 145 L. T. 08 ; 95 J. P. 125 ; 
29 L. G. R. 305. H. L. 


tn notations : — Consd. R. v, Wobst<?r, Ex p. Marshall (1931), 
9.0 J. P. 226. Retd . n. V. London f'omitv ronncll, 
Entcrt-Hiiirrumts Protcctiou Assocn., Ltd. (193J). 144 L. T. 
464 ; 7?r Soiith Sliitdd.s (Thames Street) Cloar- 

J. P. 207- 


509a. Subsidy — Amount — Houses completed after 
passing of Housing Financial Provisions Act, 
1924 (c. 35).]— Stein (John G.) & Co., Ltd. 
V. Stirling County Council Eastern 
District Commitee (1927), 91 J. P. 206; 
26 L. G. R. 51. H. L. 


506b. Power of local authority to sell 

or lease cleared area.] — R, v. Minister of 
Health, Ex p. Davis, No. 606a, ante. 

506c. Confirmation of unauthorised 

scheme — Effect of Housing Act, 1925 (c. 14), 

s. 40 (5).] — Housing Act, 1925 (c. 14), s. 40, 
which empowers the Minister of Health to 
make an order confirming, with or without 
' modifications, an improvement scheme made 
under the Act, & provides that ** the order of 
the Minister when made shall have effect as 


509b. Agreement waiving compliance with 

bye-law— Whether authorised under Housing 
Act, 1926 (c. 14), s. 99.]— William Bean & 
Sons, Ltd. v. Plaxton Rural District 
Council, No. 121a, ante. 

518 a, Appeal to county court — ^Not limited to 

question of law.]— F letcher v. Ilkeston 
Corpn., No. 481a, ante. 

518. Add. Annotation : — As to (2) Held. Brown v, 
Dagenham U. D. C., [1929] 1 K. B. 787. 
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Cases 684-607. 


English and Empire Digest Supplement, 


624. After “ (d) ” following tliis case add ; — 

(e) Clearance Orders. 

See Housing Act, 1930 (c. 39), s. 11 ; 
B, S. C. (No. 2), 1932, S. B. & O., 1932, 
No. 614. Practice, Fait LXIII,, post. 

524a. Application to High Court — Grounds for.] — 
Re Bowman, South Shields (Thames 
Street) Clearance Order, 1931, No. 602e, 
ante. 

683. Add. Citations : — sub nom. B. v. Warb- 
LiNGTON Overseers, 22 L. T. O. S. 304 ; 
18 J. P. 647 ; svJb nom. Ex p. Warblington 
Overseers, 18 Jut. 494. 

534. Add. Ciiaiion : — sub nom. B, v. Deveueu., 
23 L. J. M. 0. 121. 

Add. Annotations : — Refd. B . v. Kingswinford 
Overseers (1864), 2 E. & B. 688 ; Backhouse 
V, Bishopwearmouth (1861), 7 Jur. N. S. 338. 
649, Add. Annotation : — Consd. Woolliscroft v. 

Stoke-on-Trent Corpn. (1028), 92 J. P. 160. 
556a. Registration — Removal from register — 

Grounds for.] — Pltfs. were the ownei's of 
premises which had been used for a long 
eriod prior to Mar. 1924, as a slaughter- 
ouse in connection with their business as 
meat salesmen, & were a registered slaughter- 
house within Towns Improvement Clauses 
Act, 1847 (c. 34), s. 126. By a resolution 
passed by the City Council on July 22, 1926, 
pltfs.* slaughter-house was removed from the 
register upon the ground that no slaughtering 
haid been done on the premises between 
Mar. 1924, & July, 1926: — Held: upon the 
evidence, these premises had throughout the 
eriod in question been continuously occupied 
y pltfs. as a slaughter-house A used as such. 
The local authority were therefore not entitled 
under sect. 126 to remove the name from the 
register, even although there had been a 
bi*each of the regulations on the part of pltfs. 


— Wooluscroft V . Stokb-on-Trbnt Corpn. 

(1928), 92 J. P. 160 ; 26 L. G. B. 622, C. A. 


Sub-sect. 1. — In General. 

(Vol. XXXVIII., p. 227.) 

684a. Adoption of Acts — ^Right to poll.] — ^A meeting 
of ratepayers was summoned for the purpose 
of determining whether the provisions of the 
Public Libraries Acts should be adopted in 
defts.* district. A chairman having been 
chosen, the resolution to adopt the Acts was 
carried upon a show of hands ; a poll was 
demanded, but the chairman refused to ^ant 
it. Lefts, declined to put in force the Acts : 
— Held : the right to demand a poll existed 
by the common law, & had not been taken 
away by any of the provisions contained in 
the Public Libraries Acts, & defts. could not 
be compelled by mandamus to carry out the 
Acts. 

The question is whether it is not an 
attribute at common law of all public meet- 
ings, that any qualified person may demand 
a poll, & the meeting may be emarged so 
that all persons duly qualified may come in 
& take part in the decision. Cannot a meet- 
ing be adjourned at common law ? Both 
reason & authority show that where a large 
class of persons exists who are qualified to 
take part in a meeting, an opportunity ought 
to be given of summoning them & of allowing 
them to record their votes (Brett, L.J.). — 
B. V. Wimbledon Local Board (1882), 8 
Q. B. D. 459 ; 61 L. J. Q. B. 219 ; 46 L. T. 
47 ; 46 J. P. 292 ; 30 W. B. 400, C. A. 

607. Add. Annotations : — Refd. Grant v. Derwent, 
[1929] 1 Ch. 390 ; Port of London Authority 
V. Canvey Island Comis. (1931), 101 L. J. Ch. 
63. 


PART VII. SECT. 12, SUB-SECT. 1. 

I i. Injury to employee — Whether 

negligence muai he proved.}— VWI. while 
workingr for deft, in clearing brush 
from the latter’s farm was Injured by 
an explosive which deft, had brought 
on to the land for use In the cleai^g 
of it, & which pltf. by pure chance 
struck with an axe : — Held : pltf. 
must prove negligence. — P ietkzak v. 
RoonELEAU, ri928]2D.L.R.46; [1928] 
1 W. W. R. 428 ; 23 Alta. L. R. 337.— 
CAN. 

iw. Explosives Act. R. S. C., 1927 — 
Not binding on Croum.}—Il, v. LeBlanc 
(1930), 1 M. P. R. 21.— CAN. 

PART VII. SECT. 12, SUB-SECT. 2. — B. 

629 i. Petroleum for light vehicles — 
Locomotives on liighwaus Act. 1896, 
c. 36, 8 . 5 — Application to Scotland of 
regulations made by Home Secreiary .] — 
Galloway v. Anderson, [1928] S. C. 
(J.) 70.— SCOT. 


PART VII. SECT. 14, SUB-SECT. 4. 

h 1. Negligence. I — 

Forrest Metroi*outan Meat 
Industry Bd. (1928), 28 8. R. N. 8. W 
621 ; 45 N. 8. W. W. N. 193.— AUS. 

b ii. Bye-law depriving 

owners of animals slaughtered of portion 
of offal — Whether rmsenable.] — A bye- 
law, made by a controlling authority 
of an abbatoir, in pursuanoo of 
Slaughtering & Inspection Act, 1908, 
s. 1 8, & sect. 3 of the Amendment Act, 
1910, Is intra vires & reasonable uot- 
wlthstandlng that Its operation deprives 
the owners of animals slaughtered of 
a proportion of tho offal & effects a 
confiscation of same. — Smith v. Blen- 
heim Borough CJouncil, [1928J N. Z. 
L. R. 536.— N.Z. 

PART VII. SECT. 20, SUB-SECT. 1 . —A. 

•X. DeposUino refuse so as to be 
nuisance.] — Health Act, 1910, s. 32 (2), 
makes It unlawful for a private oitizan. 


as well as for a municipal council, to 
deposit refuse or rubbish in any place 
where it may bo a nuisance. A deposit 
contributing to a continuing nuisance 
held sufficient to support a conviction 
under tho section. — painter v . O’CJon- 
NELI., [1928] V. L. R. 259; [1928] 

Argus L. R. 159.— AUS. 


PART VIL SECT. 20, SUB-SECT. 1.— B. 

BV. Right of disposal of owner of 
garbage ,] — A statute giving a munici- 
pality power to ** establish, maintain, 
equip, own, operate garbage collec- 
tion & garbage disposal & reduction 
works ** does not support a bye-law 
which purports to take away from an 
owner of garbage his right to dispose 
of it to whomsoever he pleases pro- 
vided he does not thereby create a 
nulsemce or violate some valid health or 
other regulation. — R,^e. Bell (Alta.), 
2 W, W. R, 337 ; 61 Can. Grim. 
14.— CAN. 
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VoL XXXVm. Cases Sa-197a. 


RAILWAYS AND CANALS. 


Part I. — Railway Companies Generally 


5a« Purchase ol Indian railway — Deductions for 
sinking fund — Construction of Act.] — Held: 
on a summons taken out by the annuity 
trustees under the Great Indian Peninsular 
Kailway Purchase Act, 1900 (03 & 64 Viet, 
c. cxxxviii), that, for the purpose of pro- 
viding the sinking fund to replace capital at 
the end of a (ixed period, the sum to be 
deducted under sect. 21 of the Act from each 
half-yearly payment of Class B annuities 
was 6s. in the pound, being the amount 


fixed by resolution in Dec. 1900 ; & the 
trustees had no power to vary the rate of 
deduction. — Armstrong v. Mead (1930), 46 
T. L. R. 216. 

31a. .] — Edinburgh, Perth & Dundee 

Ry. Co. V, Philip, No. 865, post, 

60. After cross-reference following this case 
add : — 

Abolition of duty.]- -See Finance Act, 
1929 (c. 21), s. 3. 


Part II. — Construction and Repair of Railways. 


69. Add, Annotation : — ^Refd, A.-G. v, Smethwick 
Corpn., [1932] 1 Ch. 662. 

118. Add. Annotation : — Refd. Parnworth v. Man- 
chester Corpn. (1929), 98 L. J. K. B. 224. 
136. Add, Annotation : — Consd. Manchester Corpn. 
V, Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 


171. Add, Annotation : — Refd. Vanderpant v, 
Mayfair Hotel Co., [1930] 1 Ch. 138. 

107a. .] — A railway co. agreed with a 

landowner, through whose estate the railway 
would pass, to construct & maintain a siding 
connected with their railway at B., together 
with all necessary approaches thereto for 


PART I. SECT. 4, SUB-SECT. 1. 

M. Power of federal railway to sell 
its assets — NeceitsUv for sanction of 
Oovemor-Oenernl in CottneU .] — Ottawa 
VA iiLBY Ry. Co. V, Central Ry. Co., 
Ltd. (1926), Q. R. 42 K, B. 284.— CAN. 

•b. Power to carry on business 
retisonahly incidental to oneraJtian of 
railway — Sale of souvenirs, photo- 
graphs dfr Queen Vic- 

toria Niagara Falls Park CJomrh. 
V, International Ry. Ck)., [19281 4 
D. L. R. 766 : 63 0. L. R. 49.— CAN. 

PART I. SECT. 4, SUB-SECT. 3. 

n (p. 252) i. Powers of 

Minister .] — The Crown expropriated 
a certain area for use In the bnildingr 
of the terminal of the Hudson Bay 
Railway at CJhurohill & for a port on 
Hudson Bay. At the date of the 
taklni? there wore no permanent 
habitations anywhere in the vicinity 
save a Hudson Bay Post & Mounted 
Police Post. The future of Churchill 
was altoflrethor dopeudent upon the 
completion of the work for which the 
land was taken : — Held : under the 
Expropriation Act a Minister of the 
Crown may take any land for the use of 
His Maiesty as ho thinks advisable to 
tRke, & his dooision or judfirment that 
the lands so taken aro necoHsary for a 

S ubllo work is not open to review by 
10 cts. This power or authority does 
not Intorfeit) with the security In the 
enjoyment of private property, as the 
Crown must compensate the owner of 
any lands so taken for the value thereof 
& all damagOB resulting from the 
expropriation. Speculative prices paid 
by purchasers of real estate in the 
vicinity, some fifteen years before the 
expropriation In question, are not a 
fair criterion of the market value of 
similar property at the date of the 
expropriation thereof. The advan- 
tage due to the oarrylnir out of tho 
s^eme for which the lands wore taken 
cannot be considered in fixing the 
oompensation to be paid for the said 
lands. — R. v. Beech, [1930] Ex. C. R. 
133.— CAN. 


n (p. 253) II. None i 

to Supreme Court of Canada.] — Cedar 
Rapids Mpo. & Power Co. v. Laoostb, 
[19271 2 D. L. R. 83.— CAN. 

•ee (p. 263) 1. Jurisdiction of 

Excheefuer Court — Effect on proceedings 
commenced in Provincial Court .] — 
Held: (1) tho Exchequer Ct. of 

Canada has no Jurisdiotion to hear Sc 
determine an action by the Canadian 
National Railway, for fixing tho com- 
pensation to be paid for lands expro- 

S riated by it before June 14, 1929, 
ate when the C. N. R. Act came into 
force, conferring Jurisdiction on this 
ct. ; (2) tho legal proceedings already 
instituted before tne Provincial Cts., 
under the Railway Act, should bo there 
continued & even enforced, dofts. 
having a vested right to do so under tho 
law existing at tho date of expro- 
priation. When tho eflPoct of a repeal 
Is to take away a right, primd facie, it 
is not retroactive ; but when it deals 
exclusively with procedure it la retro- 
active. — Canadian Naiional Ry. Co. 

V, Lewis, [1930J Ex. C. R. 145 ; 4 
D. L. R. 637.— CAN^ 
so. Right to alienate lands taken ,] — 
Pratt v. Grand Trunk Ry. Oo. (1884), 

8 O. R. 499.— CAN. 

id. AaruisUion from tenant for life.] — 

M dland Rt. of Canada v. Young 
(1893), 22 S. a R. 190.— CAN. 

se. For what purpose land may be 
taken — Hold purposes — Minerals not 
included.] — Tho Canadian National 
Rys. Co. has tho right to expropriate 
land for tho purposes of a hotel ; but 
has no right to expropriate the minerals 
that may bo In or under that land. — 

Re Canadian National Rys. CJo. Sc 
Tbrwindt, [1930] 3 W. W. R. 52; 

4 D. L. R. 1004.— CAN. 

sm. Costs.] — Costs of an arbn. to fix 
the oompensation to be paid In an 
expropriation by a railway are to bo 
taxed as between party & party on a 
rather more liberal scale than party Sc 

r ty costs, but not as between solr. 

client. — Re Ewart & Toronto 
Terminals Ry. Co., [1932] 1 D. L. R. 
682 ; O, R. 170.-^AN. 
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PART I. SECT. 4. SUB-SECT. 5. 

sf . Li en of Government for subsidies — 
Prit^riiy of ftond/ioWrrs.}— Ml NWTKB of 
Railways & Canals v. Hereford Ry. 
Co., Re Bond Sc Mackinnon Sc 
Minister of Railways & Canals. 
[1928] Ex. C. R. 22.3; affd., [19301 
S. C. U. 37; 1 I), h. R. 187; 30 
C. R. C. 149.— CAN. 


PART I. SECT. 4, SUB-SECT. 6. 

p (p. 2.54) I, When demurrage 

chargeable.] — J. Brownlee & Co. v. 
Canadian National Rys. (1926), 32 
Can. Ry. Cas. 291.— CAN. 

p (p. 254) ii. Con- 

solidated Rendering CJo. v. Cana- 
dian National Rys. (1926), 32 Can. 
Ry. Cas. 294.— CAN. 

uu i. Application of slop-off 

charge.]— 'OommoN Millers*^ Assocn. 
V. Canadian National & Canadian 
Pacific Uy. Cos. (1925), 33 Can. Uy. 
Cas. 6.— CAN. 

uu ii. Dressing in transit — A pplication 
of stop-off. 1— Nkilson Magann Lumber 
Co. V. Canadian Pacific Ry. Co, 
(1926), 32 Can. Ry. Cas, 286. — CAN, 

oo (p. 250) i. .] — Canadian 

Lumbermen's Assoon. v, Canadian 
National & Canadian Pacifio Ry. 
Cos. (1927), 33 Can. Ry. Cas. 1.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 0. 

f I. .] — Windsor Corpn. v, 

Canadian Pacifio Rt, Oo. (Wyan- 
dotte Street Bridge Cask) (1926), 

32 Can. Ry. Cos. 26.— CAN. 

tf. Liability to reconstruct private 
bridge as highway bridge.] — Lbduo v, 
Canadian Pacifio Ry. Co. (1927), 

33 Can. Uy. Cas. 24. — UAN. 

PART II. SECT. 3, SUB-SECT. 2. 

sg. Claim for damage — Three months* 
notice of claim.] — Re St. Andrew's 
Church Trustees & Great Western 
RT. Co. (1862), 12 0. P. 399,— CAN. 



Cases 197a— 855. EiraLisH and Empibb Digest Supplement. 


public use, & for the reception & delivery 
of goods: — Held: (1) specific performance 
could be decreed of the agreement to con- 
struct the siding & approaches, without 
decreeing the co. to maintain them when 
made; (2) the agreement did not 'bind the 
co. to erect sheds, or to keep one of their 
servants in attendance at the siding, but it 
obliged them to construct a proper siding, 
with approaches & a wharf or raised plat- 
form for the loading unloading of goods ; 


(3) “ necessary approaches *’ meant ** proper 
approaches.” — Lytton v. Great Northern 
Ry. Co. (1866), 2 K. & J. 394 ; 27 L, T. O. S. 
42 ; 2 Jur. N. 8. 430 ; 4 W. R. 441 ; 69 E. R. 
836. 

263. Add, Annotation : — Refd, Boumemouth- 

Swanago Motor Road & Ferry Co. v, Harvey 
& Sons, [1930] A. C. 549. 

266. Add, Annotation : — Refd. Manchester Corpn. 
V, Audenshaw U. C. Denton U. C., [1928] 
Ch. 763. 


Part III. — Equipment and Working of Railways. 

312. Add. Annotations Apld. Farr v. Butters 

Bros. & Co. (1932), 174 L. T. Jo. 86. Consd. 316. Add. Annotation: — Oenerally^ Refd. Bourne- 
McAlister (or Donoghue) v. Stevenson (19.32), mouth-Swanage Motor Road & Ferry Co. v. 

101 L. J. P. C. 119. Refd. Bottomley v. Harvey Sons, [1930] A. C. 649. 

Bannister, [19.32] 1 K. B. 458. 


Part IV. — Level Crossings. 


322. Add. Aiinotation : — Generally, Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


355. Add. Annotations : — Distd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 
Consd. McGowan v. Stott (1923), 99 I.. J. 


PART 11. SECT. 6, SUB-SECT. 4.— 
B. (b). 

aa. RevHd., 31 S. C. 11. 155. 


PART 11. SECT. 6, SUB-SECT. 4.— 
C. (a). 

216 xiv. .] — James v. 

Grand Trunk Rt. Co. (1900), 31 
O. R, 672.-- CAN. 


PART II. SECT. 8. 

p i. R. V. Smith (1878), 43 

U. C. R. 369.— CAN. 

•h. Lai ring dmtm of railway in public 
street — Necessity for consent — Who 
proper authority . ] — Port Adelaide 
City Corpn. v. South Australian 
Rys. Oomrs., [1927] S. A. S. R. 197.— 
AUS. 


PART III. SECT. 9. 

•k. “ Policemen travelling on His 
Majesty* 8 service ** — Whether Provincial 
policemen included.}— R. v. Canadian 
Pactfic Rt. Co. Sc Canadian National 
Ry.. [1928] 2 D. L. R. 386 ; [1928] 
1 W. W. R. 786 : 34 C. Ry. Cas. 292 ; 
23 Alta. L. R, 401.— CAN. 


PART IV. SECT. 1. 

•J. Extent of duty — Effect of Railway 
Act, 1919 (c. 68).] — (JOLKBOURNE V. 
Harrop (Ont.), [1927] 1 D. L. R. 116 ; 
32 Can. Hy. Cas. 208.— CAN. 

324 1. .] — Scott v. Winnipeg 

Electric Co., [1927] 2 D. L. U. 686 ; 
[1927] 1 W. W. R. 739 : 32 Can. Ry. 
Cas. 397 ; 36 Man. L. R. 357 ; affd., 
(19281 2 D. L. H. 420 ; [1028)S. C. U. 
52 ; 34 C. Hy. Cas. 200.— CAN. 

324 il. Power to remxwe planks — 

From farm crossino,} — MacDonald v. 
Canadian Pacific Ry. CO. (Que.) 
(1927), 33 Can. Ry. Cas. 60.— CAN. 

324 lii. r.} — Although a 

road allowance had never beeu graded, 
or had work done on It by the niunici- 
polity, & had not been regularly 
travellod, It was held to he a highway 
within isoet. 26') of Railway Act ^Doni.) ; 
& its lutersecUoa by deft, co.'s railway 
held not to bo a “ farm crossing ” 
within gonoral order 47 of Feb. 10, 
1909, of the Board of Railway Coinrs. ; 
& therefore the co. was held liable for 
Injuries sustained by pltf. owing to the 


absenc^e of planking between the rails, 
which projected about five Inches 
above the level of the ground. — Bruce 
V. Canadian Pacific Ry. Co., 11929) 
1 D. L. R. 344 ; 1 VV. W. R. 56 ; 35 
C. R. C. 145 ; 23 Alta. L. R. 595.— 
CAN. 

324 iv, Railway Act, ss. 204, 

265 266— .Vof app«mh/c.J— Pltfs.’ 

tractor & threshing outfit, moving 
along a highway, becamo slalled upon 
a level crossing of defts.’ railways & 
were struck by a train & destroyed : — 
Held: sects. 264. 265 & 266 of the 
Railway Act, 1927, impose no liability 
in respect of a level crossing. — 
Obtrander u. Michigan Central Ry. 
Co. Sc Pebe Marquette Ry. Co., 
[19301 1 D. L. R. 34 ; 36 C. R. C. 60 ; 
04 O, L. R. 408.— CAN. 

324 V. .1 — Kails of a railway 

track projecting four or more inelics 
above the highway at a level crossing 
held to constitute an obstruction 
which, not being authorised by statute 
or other lawful authority, constituted a 
nuisance for the iualiitA)nance of whh^h 
the ry. co. was liable to a person 
injured thereby. — Macgreoou v. 
Canadian National Rys. & Edmon- 
ton City, [1930J 3 W. W. R. 392 ; 
I1931J 1 D. L. R. 87 ; 25 Alta. L. R. 
104 ; varg., 11930] 3 W. W. R. 237.— 
CAN. 

m i. Effeat of accident causing 

death or injury — Application of “ slow 
order.**} — Re Railway Assoon. of 
Canada & Slow Orders (1926), 32 
Can. Ry. Cas. 238.— CAN. 

m ii. .] — Canadian National 

Rys. V. Hydro Electric Power Com- 
mission & Department of Higuways 
for Ontario (Westhill Crossing 
Case) (1926), 32 Can. Hy. Cas. 297.— 
CAN. 

f (p. 309) i. .1 — Montreal 

Corpn. v. Canadian Pacific Ry. Co. 
(OouiN Boulevard Cro.ssinq Case) 
(1926), 32 Can. Ry. Cas. 245.— CAN. 

f (p. 309) II. . I— Spring- 

field (Village) v. Michigan Central 
Ry. Co. (1926), 32 Can. Ry. Cas. 254.— 
CAN. 

f (p. 309) III. ,J— Montreal 

Corpn. v. Canadian National Rys. 
(1927), 83 Can. Ry. Cas. 29.— CAN. 
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f (p. 309) iv. -.] — Canadian 

National Rys. v. Montreal Tram- 
ways (Gut St. Crossing Case) (1927), 
33 Can. Ry. Cas. 32.— CAN. 

f (p. 309) V. .1 — Sher- 
brooke Corpn. v. Canadian Pacific 
Ry. Co. (1927), 33 Can. Ry. Oas. 35.— 
CAN. 

sk. Railway Act, 1927, ss. 264, 205, 
266 — Not applimitile to level crossings.] 
— Ostrander v. Michigan Central 
Railroad Co. Sc Perk Marqukite 
itY. Co., (19.30) 1 D. L. R. 34; 04 
(). L. 11. 408.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

Bm. Oate left open — Obligatum on 
person crossing track to take reasonahle 
precautions.] — The fact that the gates 
at a railway croHsiiig have been left 
open does not excuse a person approach- 
ing the track from taking reasonable 
piwaiitions before crossing it in order 
to discover whelhiT a train is coming. — 
Mktialinski V. Canadian Pacific 
Ry. Co., [19281 3 W. W. ii. 238.— CAN 

sp. — A person w'ho 

fomid the gates of a railway level 
crossing open. Sc. was thereby misled 
into thinking the line safe for crossing, 
was held not bomid to ndnute circum- 
spection, & the CO. was liabie to him in 
damages, his car having been broken 
by a passing engine. — D aya Shankar 
V. Bombay, Bahoda & Central India 
Ry. Co. (1931), 1. L. R. 63 All. 943.— 
IND. 

PART IV. SECT. 2, SUB-SECT. 2. 

a (p. 311) i. WheUier gate wiU 

fully left open — Oate wilfuUy opened hy 
stranger. I — Bkom n v. (Jreat Noktiiebn 
Ry. Co., [1927] 2 D. L. R. 316 ; [1927] 
1 W. W. K. 616 ; 32 Can. Ry. Ca«. 326 ; 
38 B. C. R. 116.— CAN. 

PART IV. SECT. 8. 

aa (p. 314) 1. .] — Smart v. 

South African Ryr. & Harbours 
(1928), 49 N. L. R. 129.— S. AF. 

aa (p. 314) Ii. .1 — In an action 

for damages resulting from a collision 
at an unguarded level crossing, between 
a motor car Sc a freight train which had 
been standing on a siding: — Held: 
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K. B. 857, n. ; Simpson v, London, Midland 
& Scottish Ry. Co., [1931] A. C. 351. Reid. 
Cosmopolitan Shipping Co. (Inc.) v, Hatton 
& Cookson, Ltd. (Liverpool) (1929), 143 

L. T. 290 ; McCullum v, Northumbrian 
Shipping Co. (1931), 140 L. T. 124. 

857. Add. Annotation : — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 


361. Add. Annotations : — Dlstd. Compania 
Mexicana De Petroleo El Agnila ** v, Essex 
Transport & Trading Co. (1929), 141 L. T. 
100, Consd. Hargrove v. Burn (1929), 46 
T. L. R. 69; Service v. Sundell (1929), 99 
L. J. K. B. 65 ; M‘Lean v. Bell (1932), 48 
T. L. R. 407. Reid. Service v. Sundell (1929), 
45 T. L, R. 609 ; Cooper v. Swadling (1929), 
40 T. L. R. 73. 


Part V. — Arrangements between Railway Companies. 


871. Add. Annotation: — Aa to (1) Dlstd. Crediton 
Gas Co. V. Crediton U. D, C., [1928] Cb. 447. 

475. Add. Annotaiiona : — Aa to (1) Consd. A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. (imrrally, 
Refd. A.-G. V. Smethwick Corpn. (1932), 90 
J. P. 105. 

508a. Claim for compensation — ** Determination ** 
by company — What amounts to.] — Pltfs. 
were transferred to the co.’s employment 


when it became an amalgamated co. under 
Railways Act, 1921 (c, 55). In accordance 
with Sched. 3 to that Act they put forward 
claims to compensation for loss suffered by 
reason of the amalgamation. Sched. 3, 
para. 4, provides that any question whether 
the provisions of para. 3, dealing with the 
transfer of (jxisting officers or servants, has 
been complied should be reftirred to a 

Standing Arbitrator or hoard of arbitrators 


even if the evidence favourable to deft, 
as to the time when the peril aroso was 
correct, it was negliffenco on the part 
of the train ci'ew not to have seen the 
motor car in time to give an eilective 
warning before backing up the train, 
& such negligence was the cause of 
the accident. — Dowskr v. Canadian 
National Hy. (Alta.), 11929] 4 

D. L. R. 233 ; 2 W. W. R. 654.-~CAN. 


aa (p. 314.) iii. .1 — A farm- 

crossing is not a high way -crossing, & 
sect. 308 of Railway Act, 1927, w'hich 
roqulrca, in the case of a train approach- 
ing a highway-crossing at rail level, 
that the engine -whistle shall be sounded 
at least 80 rods before reaching the 
crossing, has no appllcuition to a farm- 
(TOSSing. — IIJORLKY V, CJANADIAN 
Pacific Ry., [1930] l 1). L. R. 030 ; 
36 0. K. C. 217 ; 64 O. L. K. 01 o.— CAN. 


e (p.' 315) i. — Canadian 
National Ry. v. Pomerleau, [1931] 
S. C. R. 287 ; 1 D. L. R. 209 ; affy., 
[19301 3 D. L. R. 841 ; 37 C. R. C, 76 ; 
48 Que. K, B. 97.— CAN. 


p (p. 316). Revad., [1927] 3 D. L. K. 
888 ; [19271 S. C. R. 605 ; 33 Can. 
Ry. Cas. 65. 


p (p. 316) i. .] — Tremblay 

V. Canadian Pacific Ry. Co. (1927), 
Q. R. 65 S. C. 406.— CAN. 


r (p. 315) i. .] — Where the 

Railway Administration has used a 
particular warning to nnnoimco the 
approach of a train at a level crossing, 
thereafter, upon an occasion when 
such wariilng is not given, a oollision 
occurs between an engine & a vehicle 
crossing the line, the ct. in deciding 
whether the dnver of the vehicle look 
reasonable care in approaching the 
crossing will take Into account the 
fact that the driver may have been 
thrown off his guard by the absence 
of the usual form of warning. — 
Mancho V. Sotmi African Rys. & 
Harbours, [19281 App, D. 89. — S. AF. 


r (p. 316) ii. .] — Mavoard 

V, Canadian pACiFro Rt. (Alta.), [1929] 
4 n. L. R. 1064; 2 W. W. U. 652.— 

CAN. 

r (p. 31.5) HI. .] — Two 

actions wore brought ageinst defts. 
by t^ie driver & passenger of a car to 
recover damages for Injuries sustained 
by the. oar being struck by a train at a 
level crossing. It was found that the 
train was travelling more than 10 miles 
an hour in broach of sect. 309 (c) of 
the Railway Act, but tho actual & 
proximate cause of the coUlston was 
the negll^nco of the driver of tho car 


In attempting to cross the trucks when 
the train was so near. Difts. there- 
fore held not liable. — Gaulev i\ 
Canadian PAomo Ry., Birkett v, 
Canadian Pacific Ry., [1930] 4 

D. L. R. 354 ; 36 C. R. C. 365 ; 65 
O. L. R. 477 ; rrmg., [1930J 1 1). L. R. 
225 ; 36 C. R. C. 215 ; 64 O. L. li. 
527.— CAN. 

r (p. 315) iv. .]— In an 

action for damtigee for personul 
injuries resulting from a colllsiojj 
between nn automobile A' a railway 
train at a level crossing the trial 
judge, w'ho misdirected himself In 
treating the whistling of the mile 
post as one of tho warnings rotiuired 
by sect. 308 of tho Ralhvay Act, 
R. 8. C., 1927, said that ho accepted 
the testimony of tho engintier “ corro- 
borated m some particulars by the 
evidence of other witnesses.’* The 
engineer’s testimony was corroboiuted 
as to one only of the statutory signals 
& by only one of the three witnesses 
referi*ed to. The testimony of t^u^ 
other two witnesses was that the train 
W'histled at the mile post. On appeal : 
— Held : it being impos.sible for the 
ct. to say whether the trial judge w’ould 
have concluded that the statutory 
signals had been given if he had 
properb’ appreciated the requirements 
of the statute & the limited amount of 
the corroborative testimony with 
respect to them, his finding could not 
stand & there must be a new trial. — 
Naokl & Nagel v. Canadian 
Northern Ry. Co., [1930] 2 W. W. H. 
431 ; 4 I), L. R. 366 . 24 S. L. R. 502 ; 
aeifing aside. [19301 1 3). L. R. 1001. - 
CAN. 

r (p. 315) V. It is 

nogllgeiice to oltempt to pass over a 
level railway crossing without looking 
both w’ays for trains as cArcfully as a 
rtmsonably prudent man would, unless 
tberti is some reasonable escuso for 
not doing so. — Green v. Canadian 
National Railways Co., 119311 3 
W. W. R. 448 ; [1932J 1 I). L. R. 253 ; 
revsd.. [1032] 8. C. R. 689.— CAN. 

r (p. 315) vl. Question for 

)uri/.] — Pltf., while standing on a rail- 
way track at a level crossing, was struck 
by a train. There w'^as a snowstorm 
at tho time, & ho was assisting in getting 
clear of the track a motor <’-ar driven 
by another person which had stuck in 
a drift on the track. The jury found 
that- the engine whistle was not. blowm 
nor was the bell rung, os required hy 
statute : that Iho absoncA) of these 
signals caused tho accident ; & that, 
there w'as no contributory negUgenoo 
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on the pari, of pill*. At the close of 
pllf.’s case deft . 'k comisel had moved 
to have the case withdrawn from the 
jury on t he prround that it, was manifest 
that there liad b(‘en (jontributoiy 
negligen<;(> //(7d ; tho case should 
liavc l)ee!i taken from the jury on the 
ground tliat it was cvidi'iit from pltf.’s 
own ease that, even if the fact.s were 
that d(‘ft. hud not givc^ri tho proper 
warnings, the aceident conld not liave 
liappeiied hnt for pltf.’s negligence in 
remaining on the track ,* -('owerkk v, 
Canmjtan \Iy. Co., [1932] 2 

W. AV. I{. 1. CAN. 

r (p. 315) vii. — '--.]- -A guest 

pasK(*uger in a motor car held to have 
i>een under no duty, under the ciremn- 
.stancfis, to keep a look out when 
approaclilrig a level railway crossing, 
&, therefore, tluj fact tliat li<^ did not 
do so was held, m an action resulting 
from a collision of tho motor car with 
a train, not to have b(‘en ef>ntribut,ory 
negligence on Ids i)art. — 'roLLPAsn v. 
(Anadian National Ry., 11932] 1 
W. W. n, 846.— CAN. 

r (p. 315) viii. Admissibiliiv of 

order mmie by provincial raibvay-- 
Before becoming federal railuxiv .] — 
Little Y v. Brooks & Canadian 
National Ry. Co., [19301 8. C. K. 
416 ; 4 D. L. Ii. 1 ; 37 C. R. C. 13 ; 
versa.. 36 C. R. C. 357.— CAN. 

q(p.316). i?ca«d!..[1923i 8. C. R.397. 
0 (p. 316) i. Defec.tive a 2 )proach to 
crossiuf/.l — R ashberuy u. Canadian 
National Ry. Co., [i‘J28] 3 1). L. R. 
831 ; 62 O. L. R. 406.— CAN. 

b (p. .317) i. .] — Canadian 

National Railways r. Pomerleau, 
[19311 8. C. R. 287 ; [1931] 1 1). L. R. 
209.- CAN. 

o (p. 317). Uevsd.. 48 S. C. R. 561. 
d ( t). 317) i. Duty to tresimsacr. ] — 
In an tu'tion for damages for personal 
injuries sustained by a pedestrian at 
a level railway crossing the jury found 
deft, negligt'iit N that pltf. had been 
etmtiibutorily ijeglig<'nt, & apportioned 
the darnnges under Contributory Negli- 
gence Ae.t. Deft, appealed : — Held: 
pltf., who wiien he w^as struck by the 
train was on a pathway at the side of 
th(' plank roadway, w^as a trespasser, 
^ deft, had not been guilty of any 
breach of duty towards him. — Jure 
V, Vancouver Harbour Combs., 
11931] 3 W. W. R. 157 ; 4 B. L. R. 
916 ; 44 B. C. R. 271.— CAN^ 

PART V. SECT. 4, SUB-SECT. 2. 
t. Rcusd., 1 0. L. R. 676. 694. 
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appointed by the Lord Chancellor, & para. 5 
provides that claims shall be determined in 
accordance with Local Government Act, 
1888 (c. 41), 8. 120, with the necessary 
modifications. By sub-sect. 4 of that sect., 
the time for appeal to a Standing Arbitrator 
is dxed at three months from the date of the 
determination. The claims were discussed 
at a meeting held on Apr. 26, 1928, at the 
co.’s registered office. L., the co.’s assistant 
general manager, concluded by asserting 
that the cases of all pltfs. were governed by 
a decision of the Standing Arbitrator refusing 
the claim of one B., but no formal letter 
refusing the claims was sent to pltfs. or their 
solr. It was subsequently contended on 
behalf of the railway co. that the co. had 
given its “ determination ** of the claims, 
within Railways Act, 1921 (c. 65), at the 


meeting of Apr. 26, Sc that the proposed 
appeals were out of time. In an action by 
pltfs. for a declaration that their claims were 
not determined by the co. on Apr. 26, 1928, 
within Railways Act, 1921 (c. 55), Sched. 8, 
para. 5. or at all : — Held : decisions on claims 
for compensation must be formulated in a 
definite manner in the name Sc on behalf 
of the CO. Sc communicated forthwith to the 
claimants ; Sc on the facts there had been no 
such determination. — Macdonald v. Great 
Western Ry. Co., [1930] 1 Oh. 864 ; 99 
L. J. Oh. 164 ; 142 L. T. 460 ; 28 L. G. R. 
171. 

503b, Loss of employment must be due to 

amalgamation.] — Re Dawson Sc London, 
Midland Sc Scottish Ry. (1929), 73 Sol. Jo. 
748. 


Part VI. — Relations between Railway Companies and the 

Public. 

543, Add, Annoiaiion : — Distd. Bartlett v. Totten- | 558. Add, Annotation : — Consd. Manchester Corpn. 

ham, [1932] 1 Ch. 114. v, Famworth (1929), 46 T. L. R. 85. 

645. Add. Annotation: — ^Refd. Manchester Corpn. 

V. Famworth, [1930] A. C. 171. I 564. Add, Annotation: — Refd. Manchester Corpn. 

554. Add. Annotation : — Reid. Manchester Corpn. v, Farnworth (1929), 46 T. L. R. 85. 

V, Farnworth (1929), 46 T. L. R. 86. 

567. Add, Annotation : — Refd. Manchester Corpn. I 680. Add. Annotat'ion : — Refd. Hall v. Brooklands 
V. Famworth (1929), 46 T. L. R. 86. Auto-Racing Club (1932), 48 T. L. R. 546. 


Part VII.— Railway Companies and their Servants. 


508a. Injury to ganger — Duty to provide look-out 
man — Prevention of Accidents Rules, 1902, 

r. 9.] — The foreman of a gang in the employ 
of a railway co. was employed to repair some 
signalling apparatus on the permanent way. 


Sc took with him a member of his gang to 
assist him. Whilst engaged in working on 
the down line he with his fellow worl^an 
stepped off the line on the up line to avoid 
a down train Sc both men were killed by an 


PART VI. SECT. 1. 

1 1. rasstnger standing on 

•platform of car — Contrary to statutory 
notice duly posted.] — Dobie v. Cana- 
piAi^ Pacific Railway (B. C.), [1931] 
S, C. R. 277 ; 3 D. L. R. 856 ; revsg.. 
[19301 1 D. L. R. 790 ; [1930] 1 W. W. R, 
6 ; 36 C. R. C. 200 ; 42 B. C. R. 30 ; 
affg., [1929] 2 D. L. R. 901 ; 35 Can. 
Ry. Coe. 302.— CAN. 


PART VI. SECT. 5. SUB-SECT. 1. 


m (p. 347) i. .1 — A railway co. 

dug pits upon their land & allowed 
water to escape, to the injury of their 
neighbour. In an action for damagcB : 
— Held: the limitation sect, of the 
Railway Aot was not applicable, the 
right sought to be enforced not arising 
from the statute, but the action was 
upon the case & must be brought 
within 6 yoars after the canso of 
action arose. — Toronto General 
Trusts Corpn. v. Canadian National 
Ry., [1930] 2 D. L. R. 286 ; 36 C. R, C. 
187 ; 64 O. L. R. 622 ; revsg., [1929] 
1 D. L. R. 600 ; 35 C. R. C. Ill) ; 63 
O. L. R. 320.— CAN. 


an. LialfUity of Government railway 
for ncgliuence — A pplicatifm of Prrmincinl 
CoTitributory Negtiamce Act .] — Cana- 
dian National Ry. Co. v. St. John 
Motor Line, Ltd., [1930] S. C. R. 
482 ; 3 D. L. R. 732 ; 37 C. R. C. 29.— 
CAN. 


PART VL SECT. 5, SUB-SECT. 3.— A. 

566 ill. .1 — ^Vhon in pur- 

suance of the authority or obligation 
conferred on It by sect. 281 (a) of 
Railway Aot. R. S. C., 1927. & the 
regulations of the Board of Railway 
Comrs. Issued thereunder, a railway 
co. proceeds to burn a fireguard It 1 b 
not liable for damage caused by the 
spread of the fire thcrofrom unless It is 
shown that the escape of the fire was 
due to the co.’s negligence. — Young & 
Young v. Canadian Pacific Ry. Co., 
[1931] 2 W. W. R. 14 ; 2 D. L. R. 968. 
—CAN. 

so. Damage to timber — Failure to 
patrol right of way — Defects in locomo' 
Hve.] — Mid-Lakes Timber Co. v. 
Canadian Pacific Ry. Co., [1928] 
4 D. L. R. 922 ; [1928] 3 W. W. R. 
745.— CAN. 

sp. Death due to fire ca'uaed by sparks 
from engine — Claim by dependants 
— Where e^orceable — Meaning of 
“ losses .**] — VICTORIAN Rys. Comrs. 
V. Speed, [1928J V. L. R. 160 ; [1928] 
Argus L. R, 77 ; 40 C. L. R. 434. 
— AUS, 

PART VII. SECT, 1. 

k. Revad., 47 S. C. R. 634. 

■q. Injury while on duty — Salary 
during incapacity — Pltf., who 
was a temporary cleaner employed by 
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deft., but who was qualified to act os a 
fireman, was injured, & temporarily 
incapacitated, while acting, for one 
day, in the latter capacity : — Held : 
under sect. 100b of Govt. Rys. Aot, 
1912, as inserted by sect. 22 of Govt. 
Rys. (Amendment) Act, 1916, the rate 
at which pltf. was entitled to bo paid, 
during the period of his incapacity, was 
that prescribed for a temporary cleaner, 
& not that pi’escribcd for a fireman. — 
IjIndfibld V. New South Walks Rt. 
Comrs. (1929), 30 S. R. N. S. W. 346 ; 
47 N. S. W. W. N. 115.— AUS. 

St. Injury through failure to apply 
emergency brake,] — Pltf., a workman 
employod by doft., was injured while 
laying new track on deft. *8 right-of- 
way. His foot was caught between a 
rail & a tie & a wheel of the ** pioneer ** 
of the w^ork train which was proceeding 
behind the workmen struck Sc emshed 
his leg. The jury found deft, re- 
sponsible for the injury because of the 
fault of the brakesman on the 
** pioneer ** in not responding quickly 
enough in applying the emergency air- 
brake when sensing the danger. The 
jury negatived any negligence on 
pltf. *8 part. The evidence .as to 
whether the brakesman applied the 
emergency brake at all was contra- 
dictory ; — Held : the jury's fiiuijp g 
must be taken to mean that, if the 
brakesman did apply the brake, he 
did not do so as quickly as he niight 
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\ip train. In an action by the widow of the (2) the nde does not require the look-out man 

foreman for damages against the co. for provid^ to be some one who is not a member 

breach of statutory duty, the judge directed of the gang itself, but is appointed 

the jury that a regulation of the co. under additionally. (3) Scmble : the duty of the 

which the foreman of a gang was entrusted railway co. under the rule in any case of 

with the duty of seeing that a look-out man danger is an absolute duty to provide a 

was provided whenever he or any of his look-out man & to see that he is mstructed 

gang were at work upon the line was a com- to act. The co. does not comply with the 

pUance with r. 9. The jury found that the rule by merely making regulations under 

CO. had not omitted to perform their statutory w hich the foreman of a gang is entrusted with 

duty of providing a look-out man, & that the the duty of appointing a look-out man ; 

foreman's death was caused by the negli- if the foreman fails in that duty, the co. 

gence of one or the other or both of the men, may be made liable for injury happening to 

& judgment was entered for the co. : — Held : a member of the gang other than the fore- 

(1) a motion for a now trial, on the grounds man himself. — ^Vincent r. Southern Ry. Go., 

of misdirection & that the verdict was against [1927 ) A. C. 430 ; 96 L. J. K. B. 697 ; 136 

the weight of evidence, must be refused ; L. T. 613 ; 71 Sol. Jo. 34, H. L. 


Part IX. — Controlling Powers of Ministry of Transport. 

602. Add. Annotation :~A8 to (2) Refd. A.-G. v. Sharp (1930), 99 L. J. Oh. 441. 


Part X. — Railway Tribunals. 


681. Add. Annotation : — ^Refd. British Trawlers 
Federation, Ltd, v, London & North Eastern 
Ry. Co. (1932), 48 T. L. R. 491. 

631a. Facilities must arise out of railway traffic.] — 
The jurisdiction of the Railway & Canal 
Traffic Commission is limited to questions 
arising directly or indirectly out of traffic 
upon a railway. Therefore the Commission 
refused to entertain an application for im- 
proved facilities by the owner of an occupa- 
tion road which was crossed by a line of 
railway & interrupted by gates which were 
said to be kept shut ; & on a summons taken 
out by resps. the application was dismissed, 
no evidence being heard, on the ground that 
it disclosed no matter with which the Com- 
mission was competent to deal. — Sandi- 
LANDS V. London, Midland & Scottish Ry. 
Co. (1927), 20 Ry, & Can. Tr.^Cas. 136. 

684. Add. Anriotation : — ^Refd. Tate & Lyle, Ltd. 
V. London Sc North Eastern Ry. Co. & 
London, Midland Sc Scottish Ry. Co. (1926), 
20 Ry. & Can. Tr. Cas. 166. 


691a. Effect of death of Judge during hearing.] — 

Held: if the judge assigned to the Com- 
mission dies during the hearing of an applica- 
tion, but after the evidence has been com- 
pleted, it is a proper course (the parties 
consenting) for his successor to re^ the 
shorthand notes of the evidence Sc of the 
arguments, & to continue the hearing from 
the point reached at the last adjournment. — 
British Reinforced Concrete Engineer- 
ing Co., Ltd. v. London & North Eastern 
Ry. Co. (1928), 46 T. L. R. 186 ; 20 Ry. & 
Can. Tr. Cas. 78. 

691b. Dismissal of application Irrelevant on face.] — 

Sandilands V. London, Midland & Scot- 
tish Ry. Co., No. 631a, anie. 

703. Add. Annotations : — ^Apld. R. v. St. Maryle- 
bone Income Tax Comrs., Ex p. Schlesinger 
(1928), 13 Tax Cas. 746. Refd. R. y. 
Electricity Comrs., Ex p. Yorkshire Electric 
Power Co. (1927), 138 L. T. 230. 


8c ought to have applied it : & on the 
evidenoo it was open to the jury to so 
find. — K lapischuk t». Canadian 
Pacific Ry. Co., [1932] l W. W. R, 
628.--CAN. 

•V. Injury through defective brake .} — 
An employee of deft, was killed whUo 
engafiied in switching operations in 
derb.'8 yard. The accident was not 
seen, but ho was found dead on the 
ground after riding ’* down a 

hump a car which, as later found, 
had a defective brake : — BeM : deft.*s 
appeal to this ct. should be dtsmissed. — 
Canadian Paoipic Ry. Co. v. Mithray, 
119321 S. C. R. 112 ; 2 D. L. R. 806.— 
GAN. 

•X. Cfmtribwtory negligence.] — Pltf., 
while engaged in operating a steam 
shovel in deft. *8 railway yards, was 
drawn into the coils of a steel cable 
about a revolving drum. In an action 
lor damages the Juryt in answer to 
questions, foimd that deft, was guilty 
of negligence “ that caused the acol- 


dent,** which negligence it described 
as lack of protection at tho niggerhead, 
& absence of proper signalling when 
about to start operation of tho shovel ; 
the jury also found that pltf. was 
guilty of negligence that caused the 
accident In that ho approached too 
close to the niggerhead when th(^ 
latter was in motion ; — H^ld : the 
judge was right in interpreting the 
verdict as a dismissal of pltf.'s claim. — 
Gherbon 17. Canadian Pacipio ItY. 
Co., fl932] 1 W. W. R. 513.— CAN. 

PART VII. SECT. 3. 

sr. Superannuaiion allowance — Who 
entitled /o.J — F. entered the employ- 
ment of tho Railway Comrs. in 1919, & 
remained In their employ for upwards 
of ten years. He was employed on tho 
t/omporary staff until 1927, when ho 
joined the permanent staff. He re- 
mained a member of the permanent 
staff until his retirement in 1929. He 
was then over the ago of 60 years : — 
Held: F. was entillod to a super* 
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annuation allowance under Govt. Rys. 
Act, 1012. 8. 113 (a).— /2c Oleary, 
Kx p. Fuller (1029), 30 S. R. N. S. W. 
407 ; 47 N. S. W. W. N. 189.— AUS. 


PART VIII. 

st. Arrest without warrant — When 
justifiable .] — Under Railways Act, s. 
122, to justify an arrest without a 
warrant, much more than trespass on 
railway premises or travelling without 
a tioket is necessary. In the case of 
trespass, it will have to be shown that 
tliere was reason to* believe that tho 
person to be arrosted would abscond, 
or that his name & address were un- 
known & he refused to give his name &; 
address, or that the name 8c address 
given by him was Incorrect. In the 
case of traveUing without a tioket, it 
will, further, have to be shown that 
there was a refusal to pay the sum 
charged. — Hamid v. Sudhikmohan 
GnoSH (1929), I. L. R. 57 Calo. 102.— 
IND. 
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786. Add. Annotations : — Consd* Lloyd del Pacifico 
V. Board of Trade (1980), 46 T. L. R. 476. 
Reid. London Welsh Estates, Ltd. v, Phillip 
(1931), 144 L. T. 643. 

762. Add, Annotation : — Refd. Sandilands v. 
London, Midland & Scottish By. Co. (1927), 
20 By. & Can. Tr. Oas. 136. 

766. Add. Annotation : — Refd. Rownson, Drew & 
Clydesdale v. G. W. By., L. M. & S. By., 
L. & N. E. By. & Southern By. (1928), 19 
By. & Can. Tr. Cas. 236. 

766a* Adjustment of charges to revenue — Railway 
carrying on subsldiaiy business — Railways Act, 
1921 (c. 66) , s. 68.] — In dealing with the subject 
of dock undertakings belonging to railway 
cos. the Railway Rates Tribunal accepted the 
division between “ railway ** k, “ dock ** set 
out in the railway cos.* estimates, by which 
aU receipts & expenses in respect of railways, 
sidings & warehouses, whether they wei’e 
within the area of a dock or not, were treated 
as “ railway ’* receipts & expenses, k all 
receipts k expenses in respect of “ docks ** 
other than those entered as ** railway ** 
receipts k expenses, were treated as “ dock ** 
receipts k expenses: — Held: (1) this 

division of receipts k expenditure between 
railways k docks could not be supported, as 
it involved the exclusion from consideration 
of charges at dock warehouses or storage 
spaces where none of the goods stored therein 
used railways, k aU charges in respect of the 
conveyance on railways in docks in whatever 
circumstances the rails were laid oi* charges 
were made for their use ; (2) (Banices, L.iT.) 
under sect, 68 (4) of the above Act the 
Tribunal has to take into consideration the 
different operations which go to make up 
the business of a dock undertaking, for which 
operations separate k distinct charges are 
made ; (3) Semble (Scrutton, L.J.) ; 

waiohousing on a dock undertaking goods 
exported or imported, storing such goods 
in the open on dock lands, the use of transit 
sheds, k services such as coopering, are dock 
k not railway charges. — MANCHESTEit Ship 
Canal Co.’s k Dock k Harbour 

Authorities Assocn.’s Applications, [1927 j 
2 K. B. 154 ; 96 L. J. K. B. 421 ; 137 L. T. 
39 ; 43 T. L. R. 301 ; sub nom. Standard 
Charges (Docks Harbours k Piers), 19 
Ry. k Can. Tr. Cas. 76, 0. A. 

766b. .] — Standard Charges 

(Collection k Deuvery-Warehousing) 
(1925), 19 Ry. k Can. Tr. Cas. 53. 

756c. Consideration of ancillary business — 

Modification condition precedent.] — Held: 
Railways Act, 1921 (c. 55), s. 68 (2), (4), does 
not become applicable until the Tribunal, 
having reviewed the charges, has decided to 


modify them. — Standard k Exceptional 
Charges (First Review) (1929), 20 Ry. k 
Can. Tr. Oas. 87. 

766d. .] — Held: (1) if on review 

the Rates Tribunal does not modify charges 
it has no discretion to consider the financial 
results obtained from ancillary businesses ; 

(2) the Tribunal will not exercise any 
discretion it may have, under Railways Act, 
1921 (c. 56), s. 59 (4), to limit the allowance 
in respect of additional capital, where such 
capital has been invested under statutory 
powers, k the investment has not been shown 
to be unwise or imprudent. — Standard k 
Exceptional Charges (Second Review) 
(1930), 20 Ry. k Can. Tr. Cas. 90. 

756e. Allowance in respect of additional capital — 
Discretion to limit — When exercised.] — Stan- 
dard k Exceptional Charges (Second Re- 
view), No. 756d, ante. 

761a. Interrogatories— Discretion^.] — Held : (1) 
the ordering of interrogatories by the Rates 
Tribunal is discretionary ; (2) the Tribunal 
is not bound by the practice of the High Ct. ; 

(3) the Ct. of Appeal wiD not interfere with 
their discretion except where it is shown that 
t})ere were no grounds on which it coyld 
have been exercised. — ^Bristol Cobpn. v. 
Great Western Ry. Co. (1928), 20 Ry. & 
Can. Tr. Cas. 28, C. A. 

761b. Not bound by practice of High Court.] — 

Bristol Corpn. v. Great Western Ry. Co., 
No. 701a, ante, 

761c. Discretion— Interference by Court of Appeal.] 

— Bristol Cobpn. v. Great Western By. 
Co.. No. 761a, ante. 

761d. Who may oppose.] — By Railways Act, 1921 
(c. 55), 8. 37, a railway co. may grant new 
exceptional rates, “ so, however, that a new 
exceptional rate so granted shall not, without 
the consent of the rates tribunal, be less than 
6 per cent, or more than 40 per cent, below 
the standard rate chargeable.” By sect. 
78 (3) of the same Act, any authority or body 
having the privileges conferred by the Act 
on a representative body of traders, “ may 
appear in opposition to any application, 
representation or submission in any case 
where such authority, or the persons repre- 
sented by them, appear to the Board of Trade 
to be likely to be affected by the decision on 
any such application, lepresentation or sub- 
mission ” : — Held: (1) on an application 
for the consent of the Rates Tribunal to the 
granting of a new exceptional rate more than 
40 per cent, below the standard rate charge- 
able, such a body so ceHified by the Board of 
Trade has a right to appear &; be heard, 
whether in support of or in opposition to the 
proposed new rate; (2) where a party is 


PART X. SECT. 8. 

a (p. 375) i. To Dominion 

railways only .] — Tho B. C. Co. was in- 
corporated in Ensrland & operaioa in 
British Columbia under a provincial 
licence. Under agrreement with the 
0. P. R. Co. it operates by electricity 
the V. & L. I. Ry., which connects with 
the O. P. K., k which, in 1901, was 
leased to the C. P. li. Co. for 999 years, 
k was declared by Parliament to be a 
work for tbo tyeneral advantagre of 
Canada. The B. C. Co.’s Central 
Park Line ” runs from Vancouver to 
its connection with a branch of the 
V. & L. I. Ry. & thenc^e over the latter 


to the latter’s terminus at or near New 
Westminster, from which terminus tho 
B. C. Co.’s Central Park Line ” con- 
tinues for one mile to a point where it 
makes physical connection with the 
Canadian National Ry. The Board of 
Rallw’ay Comrs. for Canada directed 
tho B. C. Co. k tho Canadian National 
Rys. to publish k file, between stations 
on tho V. k L. I. Ry. & points on tho 
Canadian National Jtys., “ via direct 
comiection between the co.s," joint 
rates on the same baslH as those pub- 
lished between tho said V. k L. I. 
points k stations on the C. P, R. The 
B. O. Co. appealed against the order 
on tho ground of lack of jurisdiction In 
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tho Board to compel it to file joint 
rates as aforesaid over the said one 
mile of its line, which, it contended, 
was subject only to provincial Juris- 
diction : — Held : the Board had not 
jurisdiction to make the order. — 
BRITISH COLITMBIA ELKCTRIO RY. CO., 
Ltd. k Canadian Pacific Co. v. 
Canadian National Ry. Co., North 
Fraser Harbour Combs, k Province 
of British Columbia, [1932] S. O. R. 
161.— CAN. 

a (p. .375) 11. To lines 

within legislative avihority of Parlia- 
ment of Canada.]— North Fraser 
Harbour Comr. v. British Columbia 
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beard to object to the proposed new rate the 
only grounds of objection that can be enter- 
tained are the fiscal effects of the proposed 
new rate upon the standard revenue of the 
company proposing it. Semble : a trader 


interested in the proposed new rate has no 
right to be heard in opposition thereto. — 
Great Western Ry. Co. & London, Mid- 
lAND & ScoiTisH Ry. Co. v. Bristol Oorpn. 
(1928), 20 Ry. k, Can. Tr. Cas. 22. 


Elbctrio Ry. Co. Sc Can/ujian 
Pacific Ry.. [1932] 2 D. L. ll. 728. 

—CAN. 

» (p, 875) iii, Over street railway 

incorporated by provincial legislature — 
Work for general advantage of CanadaA 
— ^Where a street railway oo. operating 
within a province was ori^nally 
Incorporated by a provincial logiuature. 
but Its undertaldnsr is subsequently 
declared by a Dominion Act to be a 
work for the general advantage of 
Canada, the execution of its powers 
is within the Jurisdiction of the Board 
of Railway Oomrs. for Canada. — 

8 UBBKO Railway, Light & Power 
o. V. Montcalm Land Co., [1928] 1 
D. L. R. 143 ; [1927] S. O. R. 545.-— 
CAN. 

a (p. 376) iv. Under HaHwayAct, 

M. 845, 351.]— PROviNCBas of British 
Columbia & Alberta u. Canadian 
National & Canadian Pacific Ry. 
Cos. (Fares for Provincial Police 
Case) (1927), Can. Ry. Cas. 322.--CAN. 

d (p. 375) i. Or to 

employ servarUs in inferior position ,] — 
Death u. New South Wales Railway 
Oomrs. (1927), 27 S. R. N. 8. W. 187 ; 
44 N. S. W. W. N. 53.— AUS. 

e (p. 375) i. .]— St. 

Buigid's Parish, Iberville County, 
P.Q. V. Canadian National Rys. 
(1927), 33 Can. Ry. Cas. 15.— CAN. 

11 (p. 375) i. To 

enntrimUr to cost of works.] — The Board 
of Railway Comrs, for Canada when 
making an order for contribution to the 
costs of works is enfttlcfl to liavo regard 
to the stale of matt era existing when 
the order for contrilmtlon is made. If 
now' inieiests which are utfeeted by the 
w'ork have arisen since it was originally 
ordered, the Board can compotcnily 
order contribution t<i the cost to Ixi 
made from such quartora. The U’st of 
liability to contribute is not iKTCssarily 
to bo foiind in the answer to the ques- 
tion w’hetlier an order to exe(Juto the 
work could originally Inive been pro- 
nounced against the party sought to bo 
made liable to contribute. Once It Is 
established that a co., municipality or 
person was within the meaning of the 
Railway Act “ interested in or affected 
by ** the construction of a work, the 
jurisdiction of the Railw'ay Board 
imder the Act to order it to contribute 
t.o the cost of the works is unassailable. 
The question of the quantum of the 
contribution is a matter entirely in the 
discretion of the Hoard. The l^arlia- 
mont of Onada has Jurisdiction to 
confer on the Board authority to 
compel such contribution from a 
oorpn. so interc'sted or affected oven 
though it Is a provincial corpn. — 
Canadian Pacific Ry. Co. v. Toronto 

TRAN81»0RTAT10N CJOMNU88ION, TO- 
RONTO Tbansfortation Commission 
V. Canadian National Rys., [19.30] 
3 W. W. R. 189; 4 D. L. R. 849 
A. O. 68C ; affg., [1930] 1 D. L. R. 231 
S. C. R. 94; 36 C. R. C. 175; I 
revsg, in paH, [1930] 1 I). L. R. 290 
S. d R. 73 ; 36 C. R. C. 157.— CAN. 

00 (p. 375) i. As to effect 

of order of Board,] — He Boland & 
(CANADIAN National Rys. (1926), 32 
CJan. Ry. Cas. 127.— CAN. 

0000 i, Prevention of 

alteration in routing of traffic,] — Board 
OF Trade op Halifax, St. John & 
Saokville, N.B., Canadian Lumber- 
men's Assoon. V, Canadian National 
Rys. (1926), 32 Con. Ry. Cas. 37.— 
CAN. 

t (p. 376) i. Transit rate — 

With stop-over privileges — JR^twal to 
order,] — Ross Leap Tobacco Co„ Ltd. 


V. Canadian Freight Assocn. (1927), 
32 Can. Ry. Cas. 320.— CAN. 

00 (p. 37^ i. .]— 

Standard hardwood Lumber Oo. 
V, Canadian Pacific Ry, Co. & 
Canadian National Rys. (Coal & 
Coke Rates Case) (1926), 32 Can. 
Ry. Oaa. 282.— CAN. 

pp (p. 376) I. .1— The 

Board of Railway Comrs. for Canada, 
by its General Order No. 448, dated 
Aug. 26, 1927, ordered (inter alia) 
“ that the rates on grain & flom* from 
all points on Canadian Pacific branch 
lines west of Fort. William to Fort 
^^'illlam ... be equalised to the 
resent Canadian Pacific main line 
asis of rates of equivalent mileage 
groupings (the rates governed by the 
Crowd’s Nest Pass agreement not to be 
exceeded) ” & “ that all other railway 
companies adjust their rates ” on 
giain Sc flour to the Canadian Pacific 
rat(is : — Held: (1) what W'as required 
of the Canadian National Hys. under 
Order 448 w'as to adjust its rates in 
such a way that in territory com- 
petitive as between It & the Canadian 
Pacific Ry. Co. grain 8hiT>pers in such 
territory would be placed on as 0 (]ual 
a rale basis as possible, all things con- 
sidered ; & the Canadian National 

Rys.. in adopting the mileage gronidng 
In effect fi*om the nearest point, 
parallel or contiguous, main or branch 
line station, on the Canadian Pacific, 
bad complied with the order : (2)* the 
Board’s order (construed as above) & 
the Board’s allowance of the rates in 
question (iixed on abt)ve basis) were 
within its pow'isrs.— Alberta Govern- 
ment r. Canadian National Rys. & 
Canadian Pacii'To Ry. Co., 11931] 
8. C. R. 656 ; [1932] 1 D. L. R. 335.— 
CAN. 

qq (p. 376) i. .] — 

Canadian Shippers* Traffic Bitieau 
p, Canadian National Rys. (1926), 
32 Can. Ry. Cos. 3.— CAN. 

yy (p. 376) i. Goods of 

same description.) — Hardy’s, I-iTD. v. 
New South Walf.8 Railway Comrs. 
(1928), 28 S. R. N. S. W. 318; 46 
N. S. W. W. N. 82.— AUS. 

yy (p. 376) il. Compulsory 

reduction — Applicatixm of Maritime 
Freight llate.8 Act, 1927.1 — Canadian 
National Ry. Co. v. Nova Scotia 
Province. [1928] 1 D. L. R. 369; 
[1928] 8. C. R. 106 ; 34 Can. Ry. Cas. 
223.— CAN. 

yy (p. 376) ill. Wharfage 

rales.] — The Board of Railway Comrs. 
for Canada has no power, under Rail- 
way Act, R. S. C., 1927, to regulate, no 
question as to discrimination being 
involved, as to absorption by a railway 
co. of wiiarfage obaiges in respect of 
transpacific freight, at the point where 
the goods are transferred from rail to 
ship for ocean carriage to the trans- 
p^lflc country. The function of the 
Board as to tous & charges is, excepting 
as to powers conferred by soot. 358 of 
the Act, limited to regulating charges 
for carriage & for those other sorvicos 
which ore incidental to carriage, as 
railway services, within the meaning 
of the Act. The wharfage service in 
(luostioii is not such a service. This 
would appear to be so independently 
of, but is put beyond doubt by, sect. 
,358. The definition of " toll " cannot 
properly be construed as declaring 
that any w’harfagc service is a railway 
aorvlco in the above sense. — He 
Powers to Wharfage (Charges, 
[1931] 8. 0. R. 431.— €AN, 

yy (p. 376) Jv. Considera- 

tion of other statutes dt agreements.}— 
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Sub-soot. (5) of sect. 325 of tho Railway 
Act declares the powers of tho Board 
under the Act to fix & determine just 
& reasonable rates shall not be limited 
or in any maimer affected by tho pro- 
visions of any Act of tho Parliament 
of Canada, or by any agreement mode 
or entered into pursuant thereto, save 
& except as to rates on grain & flom* 
from points west of Fort William to 
Fort WlUlara and Port Arthur. The 
wording of this sub-scct. should not be 
constnied as a restriction upon the 
powers of the Board to fix tho rates set 
out in the Order now' in <iuestlou. On 
the contrary, it seems from the language 
UHtid that Parliamtiiit contemplated 
that tho Board would look at & con- 
sider tho statutes & agreements relating 
to rates wlileb had been in force or 
agreed upon, & desired to make it 
clear that, with the exception of the 
Crow's Nost Agreement, tho Board 
was not to be bound by any such 
statute & agreement. What weight 
those statutes & agreements shall have 
is left to tho discretion of the Board ; 
Sc, subject to certain conditions, the 
obligation rests upon tho Board of 
fixing rates which are “ fair & reason- 
able.” In this case, the own conduct 
of tho Canadian National Railways 
since the Ordin* in question was made 
has been such as to justify the inferance 
that, in their judgment, tins rates were 
not imfair or miraasonable. — lie Board 
OF Ry. Comrs. Order No. 448 Rk- 
(lARDiNG Ry. Freight Ra'itw in 
Canada, [1930] S. C. R. 288.— CAN. 

coo (p. 376) i. Refusal of 

facUitg involving variation of established 
principle.] — Parish of Lancaster, St. 
John, N.B, v. Dominion Express Co. 
& Canadian National Express Co. 
(1926), 32 Con. Ry. Cas. 33.— <JAN. 

mmm (p. 376) i. 

.1 — Muldoon V. Canadian Pacipio 

Ry. Co. (1927), 33 Can. Ry. Cas. 13.— 
CAN. 

iTr(p. 376)1. .1— 

Re Canadian Pacific Ry. Co., Grand 
Piles, P.Q. (1926), 3 2CaiL Ry. Cas. 1. 
—CAN. 

hh (p. 377) i. Restoration 

of train services — Refusal to order,}— 

Annapolis Municipality N.S. v, 
Canadian National Rys. (1926), 32 
CJan. Hy. Cas. 257. — CAN. 

PP (p. 377) i. Refusal 

to fix responsibility for fut-ure accidents,] 
— Canadian National Hys. v. Town- 
ship of Stamford (1926), 32 Can. Ry. 
Cas. 252.— CAN. 

qq (p. 377) i. Power 

to order substitution of private crossing,] 
— Calhoun v. Canadian National 
Rys. (1926), 32 Can. Ry. Cas. 236.— 
CAN. 

vv. Revsd., [1912] A. C. 224. 

vv i. Use of railway bridge 

for vehicular traffic.] — Saskatchewan 
Department of Highways v, Cana- 
dian National Rys. (1926). 32 Can. 
Ry. Cas. 23.— CAN. 

aaa (p. 377) i. Removal of 

utUiiies on co7istruction of subway .] — 
Tho Canadian National Railways 
applied to tho Board of Railway Comrs. 
for the approval of plans & profiles for 
carrying Its tracks across certain l^h- 
ways, Tho Board, in final Orders 
granting the applications, authorised 
the construction of subways or other 
structures in connection with tho 
highway crossings &, at the same time, 
directed the present applts., amongst 
others, to move such of their utilities 
as may be affected by the construction 
or changes so authorised. Applts. 
urged that the Board was without 



Oases 888— 978s. English and Empibe Digest Supplement. 


Part XIII 

888. Add. AnnoUdion : — Refd. Bournemouth -Swan- 
age Motor Road & Perry Co. v. Harvey & 
Sons, [1929] 1 Ch. 086. 

925. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

981a. Extent of duty.] — (1) The duty of a 

raDway co. under Regulation of Railways 
Act, 1878 (c. 48), s. 17, to keep its canals in 
repair open for navigation is not an 
absolute duty, nor, on the other hand, is it 
limited, as in the case of highway authorities, 
to acts of misfeasance. It is a duty to take 
reasonable care. 

(2) A railway co. acquired a canal 150 
years after it had been constTucted. One of 
the locks collapsed. It was found that the 
baulks of timber on which the walls rested 
were laid transversely on the soil which 
formed the bed of the lock. The proper 
method would have been to lay the baulks 
imon vertical piles driven into the ground : — 
Held : no evidence of negligence on the part 
of the railway co. that on the appearance of 
cracks in the walls & subsidence of the soil 
at the side of the -walls they failed to investi- 
gate the foundations of the lock, an operation 
which might have involved the closing of the 
canal for some months. 

(8) In order to found a claim for damages 
for the closing of a canal, pltf. must show that 
there has been caused to him thereby 
peculiar damage greater than that caused to 
the general public. 

(4) An agreement by traders with a rail- 
way CO., that they would establish a gravel 
business near a canal of the railway co., & 
would pay a reduced rate to be afterwards 
agreed for the transport of gravel by the 
canal, & would erect machinery at their own 
expense, in consideration whereof the railway 
co. would permit the traders to erect 


—Canals. 

machinery & other plant for carrying gravel 
over the canal & railway, ^ would repair 
the canal : — Held : to be void for un- 
certainty. 

(6) A district engineer of the railway co. 
has no general authority to enter into such 
an agreement. — Blundy, Clabs; dc Co., I/td. 
V. London & North Eastern By. Co., 
[1981] 2 K. B. 334 ; 100 L. J. K. B. 401, 
C. A. ; sub nom. London & North Eastern 
Ry. Co. V. Blundy, Clark & Co., Ltd., 145 
L. T. 269 ; 20 Ry. & Can. Tr. Cas. 92, C. A. 

Annotation : — Aa to (1) Consd. Gullfojrle v. Port of London 
Authority. 11932] 1 K. 13. .330. 

934a. Damages — Right of individual to she.] — 

Blundy, Clark & Co., Ltd. v. London & 
North Eastern Ry., No. 931a, anie. 

986a. What amounts to negligence.] — 

Blundy, Clark & Co., Ltd. v. London & 
North Eastern Ry. Co., No. 931a, ante. 

948a. Pumping from one level to another.] — 

Ellwbll V. Birmingham Canal Navigation 
Proprietors (1852), 3 H. L. Cas. 812; 10 
E. R. 323, H. L. 

970. Add. Annotations : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546. 

978. Add. Annotation : — Expld. & Distd. Great 
Western Railway v. Monmouthshire County 
Council (1929), 94 J. P. 6. 

978a. Liability of county council on 

covenant — Tow-path raised to avoid flooding.] 
— The construction of a canal involved the 
interception of a certain public road ; & the 
canal co., in accordance witli its statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 


jurisdiction to make the Orders in so 
far as it directed applte. to move their 
utiJitles ; that, In any event, the Orders 
were made irrefirularly & not in accord- 
ance with the rules bindJiij; upon the 
Board : that sects. 255. 256 & 257 of 
the Railway Act were not applicable 
to the Canadian National Railways, 
that the Board had not the power to 
compel public utilities cos. to remove 
their facilities without previous com- 
pensation ; — Held : these Orders were 
made within the exercise of the powers 
vested in the Board by the Railway 
Act, & more particularly by the pro- 
visions of sects. 39, 256, 256 & 257 of 
that Act. — Beix Telephoxe Co. of 
Canada v. Canadian NAnoNAX Rts., 
Montreal Lioirr, Heat & Powt^k 
Consolidated r. Canadian National 
Rts., Montreal Tramways Co. A- 
Montreal Tramways Commission v. 
Canadian National Rys., Bell 
Telephone Co. of Canada v. Toronto, 
Hamilton & Buffalo Ry. Co. A: 
Hamilton Corpn., (1932] S. C. li. 
224 ; 2 D. L. R. 753.-~CAN. 


(p. 377) iJ. Electric 

lines across railuxiya .] — The Board of 
Railway Comrs. issued a General 
Order In respect of the conditions & 
speciflcatlons applicable to the erection, 
placing & Tnaintaiiilng of electric lines, 
wires or cables along or across all 
railways, subject to the Jurisdiction of 
the Board ; & sect. 2 of the Order 
stipulated i.hat “ the appet. shaU, at 
all times, wholly Indemnify the co 
ownli]«, operating or using the railway, 
from Sc against all loss, damage, injury 


& expense to which the railway co. 
may be put by retwon of any damage 
or injury to persons or property, caused 
by any of appet. ^s wires or cables, or 
any works herein provided for by the 
terms & provisions of this order, as 
well as against any damage or injury 
resulting from the imprudence, neglect 
or want of skill of the employees (»r 
i^onts of the appet., unless the cause 
of such loss, cost, damage. Injury or 
expense con bo traced elsewhere : — 
Held : Uie Order was within the Juris- 
diction of t-he Board. — Canadian 
Electrical Association & Hydro 
Electric Power Commission of 
Ontario v. Canadian National 
Rahways, [19321 S. C. R. 451 ; 3 
D. L. K. 118.— CAN. 

aaa (p. 377) Hi. Bej^ir of 

bridge over raUtoay ,] — Toronto Corpn. 
V. Forest Hill Village, York Town- 
ship & Canadian National Railways, 
[1932] S. O. R. 602; 4 D. L. R. 401.— 
CAN. 

oeo (p. 377) I. Construc- 

tion of branch line,} — Canadian 
National Rts. v. Canadian Pacific 
Ry. Co., [1929] 4 D. L. R. 1076; 
S. 0. R. 135.— CAN. 

000 (p. 377) H. To order Pro- 

vincial undertaking to conirtbulr to c^st 
of work .) — Under soot. 39 of the Rail- 
way Act of Canada, 11. S. Can., 1927, 
c. 170, the Railway Board has Juris- 
diction to impose a proportion of tho 
cost of work, which In the exercise of 
its powers it has ordered to be carried 
out, only upon a co., municipality, or 
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person interested In or affected by the 
order. But in determining whether a 
particular co., mimicipality or person 
is so Interested or affected the Railway 
Board can have regard te tho circum- 
stances existing not only when the 
wr*rk w'a.s ordered but also when It 
makes its order allocating tho cost, or 
reviews that order under soot. 51 ; 
further, absence of benefit from the 
work executed does not necessarily 
show absence of interest In or affection 
by the order to carry out the w'ork. 
In cases In w^hicb the Railway Board 
has Jurisdiction the amount of the 
contribution is within the discretion 
of the Board. The sect, is not invalid 
to the extent to which it enables the 
Railway Board to order a Provincial 
undertaking to contribute. — Canadian 
Pacific Ry. Co. v. Toronto Trans- 
portation Commission, Toronto 
Transportation Commission v. Cana 
dian National Rys., [1930] A. O. 
686 ; 99 L. J. P. C. 210. P. C.— CAN. 

000 (p. 377) liL Action agfiinst commis- 
sionera — When triable in Supreme 
Court. i — M. B. Rail Anchor, Ltd. v. 
VicrrouiAN Rys. C^mrs^ 11928] V. L. R. 
339 ; [1928] Argus L. R. 114.— AUS. 

g (p. 378) i. .)— Casa 

Loma, [1027] 4 D. L. R. 645 ; 61 
O. L. R. 187.— CAN. 


PART Xlll. SECT. 2. SUB-SECT. 4. 

•z. Repair of railway embankment — 
LiabUUy for ccmaeguenl damage — 
lAmitation of action.]r-PvnjJiB Cotton 
Press Oo. v. Sroretabt of State 
(1927), I. L. R. 10 Lah. 161.— IND. 



VoL XXXViiL— Bailways and Canals. Cases 978a— 1048b, 


were reqiiired under s. 17 of the Regulation 
of BaOways Act, 1878 (c. 48), s. 17, to keep 
the ca^l open A navigable. At a later date 
the railway co. entered into an a^eement 
ydth the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitution therefor ; & the 

council covenanted that they would “ from 
time to time Sc at all times thereafter well & 
sufficiently maintain & repair the new bridge 
& the roadway & footpaths upon the same 
& the approaches thei'eto.” The agreement 
provided for a headway of six feet between 
the arch of the new bridge & the towing-path 

E assing under it. The bridge & the ncigh- 
ouring part of the canal for considerable 
distances on both sides of the bridge were 
in a mining area which had been subsiding 
for a long time prior to the agreement ; & 
within sixteen years thereafter, owing to 
further subsidences, there was a general 
sinking of the bridge, & the towing-path. 
As, however, the water level remained the 
same, the railway co. found it necessary, in 
order to avoid Hooding, to raise the towing- 
path — the resulting effect being that the head- 


way between the bridge & the towing-path was 
reduced to four feet six inches, which was 
insufficient for the convenient working of 
the canal : — Held : the covenant on the part 
of defts. to “ maintain ” the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the waterway, even although 
pltfs. had found it necessary to raise the 
towing-path. — G reat Western K-y. v. 
Monmouthshire County Council (1030), 
94 J. P. 6 ; 27 L. G. K. 509, C. A. 

980. Add the following paragraph : — 

The right to navigate the dredged channel 
is confined to vessels paying dues to enter or 
leave the canal, & the right of navigation 
does not include a right to ground on the 
bank (per Cur.). — 

1032. Add, Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

1043a. Agreement void for uncertainty.] — Blundy, 
Clark & Co., Ltd. v, London & North 
Eastern Ry. Co., No. 931a, ante, 

1043b. Authority of district engineer.] — Blundy, 
Clark & Co., Ltd. v, London & North 
Eastern Ry. Co., No. 981a, ante. 
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RATES AND RATING. 


Part I. — Liability to be Rated. 

6. Add. Annotation : — Consd. L. C. C. v. Hackney 14. Add. Annotation : — Consd. L. 0. C. v. Hackney 
B. a, [19281 2 K. B. 688. B. 0., [1928] 2 K. B. 688. 


PART 1. SECT. 1. 

8 lli. .]— Sect. 476 

of the Halifax City Charter applies to 
coses when the Interest of the occupier 
of real estate is assessed as well os to 
cases, when the owner of the real 
estate is assessed, & a retroactive 
assessment may be mode under s. 47G 
for the business tax authorised by the 
le^slation of 1918. — Halifax v. Dill, 
fl$29J 1 D. L. 11. 643 ; 60 N. S. U. 219. 
CAN. 

y i. .] — Re Coleman 

Township & Northern Ontario 
Light & Power Co., Ltd. (1927), 60 
O. L. R. 405.-~CAN. 

y ii. Mercantile business. 1 

— On the question whether the business 
of manufacturin^r lumber Is a “ mercan- 
tile business ** within Rural Munici- 
pality Act, R. S. S., 1920, 8. 232. which 
provided for the assessment of every 
erson who was engaged in mercantile 
usiness &; o^vner of a stock In trade 
Uable to assessment : — Reid : it is a 
mercantile business. 

Under a statute authorising the 
assessment of ** land, buildings, & 
business,” a stock in trade Is not 
assessable. — Pearse & Edworthy 
Bros. v. Rural Municipality of 
Bjorkdale, B. F. Harris Co., Ltd. 

V. Rural Municipality of Bjork- 
dale, tl929) 2 D. L. R. 607, 637 ; 

1 W. W. R. 682 ; 23 S. L. R. 386.— CAN. 

y lii. Licence fee in lieu.\ — 

Atlas Construction Co., r. 

ST. John City, 11931] 4 M, P. R, 100. 
—CAN. 

y iv. — .] — A business having 

ceased prior to the year of levy of 
business tax, the fact of its appearance 
on the assessment roll upon which such 
lev 3 " was made did not make tiie tax 
enforceable, as the property had ceased 
to be rateable.- -lie Lyman Broh., 
[1932] O. R.419 ; 3 I>. L. R.343.* CAN, 
y v, .] — A practising den- 

tist incorT>orat<»d a co. wltii pouer 
inter alia to buy, hold A' sell real Cvstate 
& to carry on the imsiness of real estate 
agents. He ludd all but two shares & 
he contended that his jmrpose was that 
the CO. manage Lis own property & 
I'ontrol real estate for the investment 
of his own money, not for speenlatloii. 
He conveyed his real estate iiroperty 
t-o the CO. in exchange for shares. 
These lands Inereniicd considerably in ! 
value & w'ci'o sold at a pro lit. He 
contended that such profits were 
aeoretions to capital & not income made 
in the business of buying & selling real 
estate &, therefore, not subject to 
assessment as such ; — //r/d : these 

profits were profits ociquired in a scheme 
for profit making, which applt. co. was 
putting into effect as pait of its busi- 
ness, &, therefore, were liable to assess- 
ment under the provincial Income Tax 
Act. — Mekrttp Realty Co., Ltd. v. 
Brown, [1932] S. C. R. 187 ; 2 D. L. R. 
466 ; affy., [1932] 1 W. W. R. 234 ; 1 
D. L, R. 795 : 44 B. C. R. 438.— CAN. 

y vi. Vluh.) — Ontario 

Jockey Club v. Toronto, [1932] 4 
D. L. R. 423.— CAN. 

fff i. .1 — Re Stout & 

Toronto, [1927] 2 D. L. R. 1100 ; 60 
O. L. R. 313.— CAN. 

Donald 

lOei^ILcAN^’ 4 D. L. R. 

fff lli. .] — Money received 

by manufact \irers under fire iiolicius 


insuring them in resptjct of loss of net 
profits that would have accrued had 
there been no interruption of business 
caused by fire is Income from a business 
within the meaning of sect. 2 of 
British Colnmlda Taxation Act, R. S. 
B. O., 1924, & accordingly is to be 
brought into account in computing the 
net. income chargeable to ta-x under 
that Act. — K. V. BumsH Coli^mbia 
F m &; Cedar Lumber Co., Ltd., 
[19321 A. C. 441 : 101 L. J. P. C. 113 ; 
M7 L. T. 1 ; 48 T. L. R, 284, P. C. 

fff iv. .] — Resp. co. was 

incorporated to (inter alia) ** purchase 
. . . lands 8c to sell ” the same &, 
although it hod wide powers. It was 
apparently formed to acquire & resell 
at a profit, if possible, the property in 
question herein. Of its authorised 
capital of 60,000 shares of |1 each 
live shares only were issued. It pur- 
chased a certain lot in V. for $40,000 
in 1926, & sold it for $70,000 in 1928: 
& the Minister of Finance sought to 
itxrover income tax on said difference 
of $30,000, which, he contended, was 
profit made by the co. It had not 
had, of course, sufficient subscribed 
capital to make the purchase in the 
onilnary way & had consunimatod the 
deal by obtaining proportionate parts 
of the purchase-price from Its share- 
holders, in consideration of its under- 
taking to distribute the anticipated 
profits among them, & It did so dis- 
tribute them. The co. contend(*d that 
It had not made a profit in the ordinary’ 
course of business, but had merely 
distributed to its shareholders a capital 
asset which had appreciated In value : 
— Reid : the $30,000 profit was 
” income ” of the co. within the mean- 
ing of Taxation Act, R. S. B. C„ 1 924.— 
Re Hastings Street Properties, 
Ltd., [10311 1 D. L. R. 604 ; [1930] 
3 VV. W. B. 661 : 43 B. C. IL 209.— 
CAN, 

fff V. .] — On the expro- 

priation of the property of a co. being 
wound up annual payments wei*e 
provided for which were held to be an 
addition to the fixed purc'ihase -price in 
consideration for the extended time for 
payment : — Reid : such annual pay- 
ments were taxable ns income of the 
co. under Taxation Act, R. S. B. 0., 
1024 (c, 2.64). — Esqutmalt Water 
Works Co. v. Leeming, [19301 1 
W. W. R. 401 ; 2 D. L. R. 37 ; 42 
B. C. R. 163.— CAN. 

fff vi. .1 — On the expro- 

priation of the property of a co. being 
wound up annual payments w^ere pro- 
vided for which were held to bo an 
addition to the fixed purchase-price in 
e<insidei'ation for the extended time 
for payment : — Held : said sums wore 
taxable under l^art III., not under 
Part IX., of Taxation Act, II. S. B. C., 
1924 . — Leeming v. Esquimalt Water- 
works Co. (No. 2), [19311 1 W. W. R. 
148 : 1 D. L. R. 615; 43 B. C. R. 251. 
—CAN. 

fff vli. .1 — R. V. British 

Columbia Fm Cedar Ltjmber Co., 
[19301 3 D. L. R. 609 ; 42 B. C. R. 
401.— CAN. 

fff viil. Rffert of dejiih.h- 

K., a rcisldcnt of the city of T., died on 
Aug. 12, 1929. In 1928 he had made 
a return to the assessment comr. of 
the city of his Income received in the 
year ending Dec. 31, 1927. Ho was 
assessed on that return In 1928 6c paid 
the income tax due In respect thereof 
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In 1929. On Feb. 8, 1929, ho made a 
return of the Income received by him 
for the year ending Deo. 31, 1928, &. an 
assessment of $365,120 was made : — 
Held : his exors. were not assessable in 
respect of an Income that had not been 
rectdved ; the Income was received 
in 1928 by K. himself, whose death 
before the completion of the roll made 
Impossible his assessment In 1029 for 
the 1028 Income . — Re Kemp & 
Toronto, Re National Trust Co. 
Sc Toronto, Re Kilmer & Toronto, 
[19301 4 D. L. R. 91 ; 65 0. L. R. 423. 
—CAN. 

fff ix. This 

action was brought by a city oorpn. 
against P.’s executrix for the amount 
of the income tax purported to be im- 
posed upon P. after his decease : — 
Held : the attempt to tax I*, after his 
death was a more nullity. — Toronto 
V. Powell, [1031 1 3 D. L. R. 86 ; affd., 
4 I). L. R. 336 ; [1931] O. R. 496.— 
CAN. 

fff X. Assessment 

Amendment Act, 1930 iOnt ..).] — The 
amendments made to the Assessment 
Act by Assessment Aiueiidmeiit Act, 
1930, do not justify the assessment of 
the legal personal representative of a 
deceaseii person in I'cspect of income 
received bj”^ him prior to Jan. 1, 1930. 
The amendments have no retroactive! 
operation either over persons or Income 
us to any period lieiore that date. — 
Re National ’I’rust Co., Ltd. r. 
Toronto, I193J j 4 D. L. K. 355 ; O. R. 
406.— CAN. 

fff xi. Several execu- 

tors rcsidiny in different muninpalities 
— Whether income taxable where deceased 
resided.] — He Jo, ST, [1932} 3 1). L. R. 
555.— CAN. 

ppp i. Incotne not 

'’‘brought into** Rrorince— (^heqves .] — 
Besp., a Dominion co., which is en- 
gaged In refining sugar in British 
Columbia 8c has its head office In 
Vancouver, had invcHted it.s surplus 
profits in Dominion bonds iy shares of 
the Steel Co. of (Jauada. whose head 
offic(! Is at Hamilton, the bonds & 
shares being held by resp. in Van- 
couver. Uiheijues for the interest on 
these two investments were sent from 
Ottawa & Hamilton rcs{>ectively to 
resp. in Vanc'ouver. Resn. endorsed 
the cheques &c Immediately remitUid 
them to a bank in Montreal for deposit 
to the credit of an account whlcli the 
resp. maintained there. The amount 
of the cheques was sbowm in resp.'s 
profit 8c loss account : — Held : the 
money represented by said chcciucs w’us 
income ” brought into ” the province 
within sect. 42 (d) of Taxation Act, 
R. S. B. O., 1024. — A.-G. FOR BRrrisii 
COLTTMBIA V. BrITIHII ('JoLUMBIA SVdAU 
Refining Co., [1031] 3 W. W. R. 630 ; 
[1032] 1 I). L. R. 626 ; 44 B. C. R. 631. 

- CAN. 

b (p. 426) i. .] — Resp. 

co. was incorporafod with power to 
generate 8l s(‘il electric power. Sect. 
23 (1) provided that for a ceiialn 
period ” the co. & its property in 
N. B. pertaining to the development 
of power on the Saint J. river shall be 
exempt frt)iu all municipal & other 
taxation & assessment ” The question 
before this ct. was w'hether or not the 
co. was liable to be assessed in tbe town 
of G. F., N. B., where Its head office 
was, upon or with respect to income 
derived by it from or by virtue of the 
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16. Add. Annotation : — Consd. L. O. 0. v. Hackney 
B. 0., [1028] 2 K. B. 688. 

16. Add. Annotation : — Consd. L, 0. 0. v, Hackney 
B. C., [1928] 2 K. B. 688. 

17. Add. Annotation : — ^Expld. L. C. 0. v. Hackney 
B. C., [1928] 2 K. B. 688. 

86. Add Annotcdion : — Consd. L. C. C. v. Hackney 
B. 0., [1928] 2 K. B. 688. 

37a. — — Defts. were the overseers of a parish. 
Within the parish was a building, the pro- 
perty in which was vested in pltfs., managed 
by them in the early part of 1926 as an 
industrial school. After Mar. 1926 the 
building was no longer used as an industrial 
school &. pltfs. removed their si-ores & 
furnitui*e. The removal was con.pletcd in 
Apr. 1926, except that a caretaker was left 
in possession with a few articles of furniture 
for his use. In Mar. 1927 pltfs. decided 
to use the promises pai*tly as an elementary 
school & partly for other purposes. Defts. 
rated pltfs. in respect of the building for the 
two periods ending Sept. 30, 1926, & Mar. 31, 
1927, & it was admitted that the rate was 
duly made & confirmed. Pltfs, objected 
that the rate was invalid, as there was no 
beneficial occupation by them. Upon their 
refusing to pay, defts. complained to the 
justices, who issued a distress warrant, & 
defts. seized a tramcar belonging to pltfs. 
Pltfs. did not appeal to quarter sessions, but 
took proceedings in replevin : — Held : 

(1) pltfs. were nob in beneficial occupation 
during the relevant period, vt were not ratable ; 

(2) the jurisdiction of the justices l/O grant 
a distress warrant depended on the question | 
of actual occupation within the parish & not j 
on that of beneficial occupation, ^ as pltfs. 
had failed to show that the distress was 
unlawful, the action of replevin failed. — 
liONDON County Council v. Ha^ckney 
BoHoiroH Council, [1928] 2 K. B. 588 ; 97 
L. .1. K. B. 694 ; 139 L. T. 407 ; 92 J. P. 138 ; 
44 T. L. B. .592 ; 26 K (J. B. 366 ; (1026 31). 

1 B. B. A, 249, 

42. Add, Annotations :-^As to (1) Refd. Consett 
Iron Co, V. Durham County Assessment 
Committee for No. 5 or North-West Area 
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(1930), 99 L. J. K. B. 277 ; London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 144 L. T. 233. 

62. Add. Annotation : — ^Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. li. 468. 

65. Add. Annotation : — Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

66. Add. Annotation : — Consd. L. C. 0. v. Hackney 
B. C., [1928] 2 K. B. 688. 

69. Add. Annotation : — Consd. L. C. 0. V. Hackney 
B. C., [1928] 2 K. B. 588. 

86. Add. Annotation : — Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

87. Add. Annotation : — Consd. L. C. C. v. Hackney 

B. 0.. [1928] 2 K. B. 588. 

122. AnnotcUions : — Delete “ Consd. Jones v, I. K. 
Comrs., Sweetmeat Automatic Delivery Co. 
V. I. R. Comrs., [1895] 1 Q. B. 484.” 

Add. Annotation : — Refd. Gee v. Hazleton, 
[1932] 1 K. B. 179. 

139. Add. (1926-31), 1 B. B. A. 183, 

Add. Annotation: — Apld. Towler v, Thetford 
Rural Council (1929), 99 L. J. K. B. 258. 
139a. Shooting rights.] — Towler Thetford 
Rura.l Council, No. 652b, post. 

154. Add. Annotations : — Consd. Salisbury House 
Estate V. Fry, [1930] 1 K, B. 304. Apld. 
Towle V. Improved Industrial Dwellings Co., 
[1931] 1 K. B. 263. 

160. Add. Annotation : — Refd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

171. Add. Annotedion : — ^Refd. Manchester Corpn. 
V. Bolton Assessment Committee & West- 
houghton Urban District Council (1930), 144 
L. T. 618. 

178. Add. Annotation : — Refd. New Liverpool 
Eastham B’erry & Hotel Co., Ltd. v. Ocean 
Accident & Guarantee Corpn., Ltd. (1929), 
142 L. T. 349. 

189. Add. Annotation : — Refd. Ilford (-orpn. v. 

Mallinson (1932), 96 J. P. 185. 

202, Add. Annotation : — ^Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] I K. B. 263. 
218. Add. Annoiaiion : — As to (3) Consd, L. C. C. v. 
Hackney B. C., [1928] 2 K. B. 588. 


KttJe of power generated at Its plant In 
G. F. from the nse of the waters of 
said river: — IIcM : the co. was not 
liable to be ho assessed. — Kelly r. 
Saint John Kiveh Power Co., 119.311 
S. C. R. 349 ; 2 1>. L. R. 653 ; wj'//;.. 3 
M. P. R. 56. —CAN. 


PART I. SECT. 2, SUB-SECT. 2.— A. 

14 ii. .J — Ottawa Corpn. v, 

Ottawa Public School Board (1923), 
64 O. L. R. 633.— CAN. 


PART I. SECT. 2. SUB-SECT. 2.— B. 

0 I. Closed during trade depress 

sion .] — Preinleoa purchased by ivsns. 
In 1923 were used by them as a inalt- 
honae until the autumn of 1927, when, 
owing to trade depression, they dts- 
missed their staff & closed the premises 
indehiiitely. The premises were not 
subsequently utilised by respa. in any 
way. When the premisos were closed 
the machinery therein was loft intact, 
but none of it could be removed with- 
out damafdhg the buildlngr, except a 
screenlnir cylinder, which would cost 
more to remove than It was worth. 
Reeps. tried to sell the premises, but 
failed to do so. The premises os they 
stood were not capable of use save as 
a malt-house ; — Held : the premises 
were capable of being used os malting 
premises at any time, but there had 


been no beneficial occupation of the 
premises during the year for which the 
poor rate was claimed. — Offaly 
County Council & Kiordan v. 
Williams, [1930] I. R. 39.— IR. 

sa. Holding certi/lcate of free grant 
enlrg under Soldier SettUnnent Act .] — 
Poplar Valley, Rural Munici- 
pality V. Moyer, [1929J 3 D. L. R. 
365 ; 2 W, W. R, 88 ; 23 S. L. R. 628. 
—CAN, 

PART I. SECT. 2, SUB-SECT. 3.— 
B. (f). 

f i. Station agent.] — Held : not 

occupying the land in an ofladal 
capacity under the Crown. — Re 
Cochrane Town & Kino, [1925] 2 
D. L. Ii. 660 ; 56 O. L. R. 477.— 
CAN. 

PART 1. SECT, 2, SUB-SECT. 4.— A. 

113 i. Necessity for.] — Christchurch 
(Mayor, etc.) v. Pyne, Gould, 
Guinness, [1928] N. Z. L. R. 318. — 

N.Z. 

PART I. SECT. 2, SUB-SECT. 4. — B. (o). 

■b. Licence to nit timber. ] — The holder 
of a permit to cut timber on Dominion 
lands is not the ** occupant ” within 
Rural Municipality Act, il. S. S. 1920, 
c. 89, of the land included In the berth ; 
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& since, in assessing him as such, the 
assessor acts without Jurisdiction, the 
conllnnatlon of the ossOHsment by the 
Saskatchewan Assessment Commission 
does not, under the effect given it by 
I sect. 270 of said Act, prevent him from 
defending an action to collect the taxes. 
— Buckland Rural MuNiciPAi.nY 
V. Donaldson & Horton, [1928] 1 
D. L. R. 436 ; [1928] 1 W. W. R. 40 ; 
22 Sask. L. R. 326.— CAN. 

so. Lessee of right of way.] — A lessee 
of a portion of the right of way of the 
Canadian Pacific Railway who is In 
physical possession thereof is subject 
to assessment as an occupant ” 
within the City Act, 1926, s. 433 (3), 
although the land itself is specially 
exempted by law from taxation. — 
Mapuc Leap Milling Co., Ltd. v. 
Wkyburn, City op (Sask.), [1929] 4 
D. L. R. 1063 ; 2 W. W. R. 452,— 
CAN. 

PART I. SECT. 2, SUB-SECT. 5.— C. 

td. Owner rated for whole property — 
Notice that parcels of land sold to specified 
persons — Whether suMcient notice of 
change of ownership.] — Olearvibw, 
Ltd. V. Yatala South District 
Council* [1927] 8. A. S. R. 656.— AUB. 

PART L SECT. 2. SUB-SECT. 7. 

208 i. Rwsd., 82 S. O. R. 606. 
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SuB-SBCT. 4. — Under Rating and Valuation 
(Apportionment) Act, 1928 (c. 44). 
Agricultural hereditaments.] — See Local 

Government Act, 1929 (c. 17), s. 67, & No. 
552a, post, 

226a. Industrial hereditaments — Whether used as 
factory or workshop — Test to he applied.] — 

In determining whether a hereditament 
occupied & used as a factory is primarily 
occupied & used for pu^oses which are not 
those of a factory it is the actual use to 
which the hereditament itself is put that has 
to be considered, & not the use to be made 
of the products of the hereditament or of the 
work there canied on. — Moon (Lambeth 
Revenue Officer) v. London County 
Council, Potteries Electric Traction 
Co., Ltd. v, Bailey (Stoke-on-Trent 
Revenue Officer). [1931] A. C. 151 ; 100 
L. J. K. B. 163 ; 144 L. T. 410 ; 96 J. P. 
64 ; 47 T. L. R. 154 ; 29 L. G. R. 131 ; 
(1926-31), 2 B. R. A. 673, H, L. 

Annoiations : — Consd. Toogood & SonB, Ltd. v. Green (1932), 

90 J. P. 249. Retd. Bottomley v. West Derby AasessmenI 
Committee, etc., etc. U9311, 47 T, L. R. 468 ; Carmarthen 
Hevenue Officer v. United Dairies (W'holesale), Ltd. (1931), 

95 J. P. Jo. 88 ; Sedgwick i\ Watnoy, Combe, Reid & Co., 
119313 A. C. 447. 

226b. Particular Instances— Printing 

works of tramway undertaking.]— The owners 
of a tramway undertaking occupied certain 
printing offices & works used exclusively for 
the printing of tramway tickets &; other 
matter required for the purposes of their 
undertaking. The hereditament in question 
was a factory within the Factory & Workshop 
Act, 1901 (c. 22) : — Held : the hereditament 
was not primarily occupied & used for pur- 
poses which were not those of a factory or 
workshop & was thei’efore an industrial 
hereditament. — Moon (Lambeth R:evenue 
Officer) v. London County Council, 
[1931] A. C. 151 ; 100 L. J. K. B. 153 ; 144 
L. T. 410 ; 96 J. P. 64 ; 47 T. L. R. 164 ; 
29 L. G, R. 131 ; (1926-31), 2 B. R. A. 573, 
H. L. ; affg., [1931] 1 K. B. 385, C. A. 

226c. Omnibus repair shop,] — 

An omnibus co. operating a fleet of motor 
omnibuses occupied & used a hereditament, 
so far as material to the present appeal, for 
the manufacture of spare parts for the fleet 
& for other manufacturing & repair pro- 
cesses distinct from ordinary maintenance in 
connection with the fleet. The hereditament 
was registered as a factory ; — Held : the 
hereditament was not occupied & used for 
purposes which were not those of a factory 
or workshop ; (2) the manufacture of an 

article needed to maintain differed from 
“ maintenance ** as used in 1928 Act, 
s. 3 (2), Sc> the hereditament, except as to 
one pari thereof used as a paint shop, was a 
factory within the^ sub-sect. & was an 
industrial hereditament. — ^Potteries Elec- 
tric Traction Co., Ltd. v, Bailey (Stoke-on- 
Trent Revenue Officer), [1931] A. C. 161 ; 
100 L. J. K. B. 153 ; 144 L. T. 410 ; 96 J. P. 

64 ; 47 T. L. R. 164 ; 29 L. G. R. 131, H. L. ; 
(1926-31), 2 B. R. A. 673; revsg,, [1931] 1 
K, B. 386, C. A. 

Annotations : — Consd. Bottomley r. West Derby Assessment 
Committee, etc., etc. (1931), 47 T. L. R. 468 ; Cardiff 
Ilevoime Officer v. Cardilt Assessment Committee, etc., 
etc. [1931] 1 K. B. 47. 

226d. Barge building dc repairing 

yard.] — Held : entitled to benefit of Act. — 
Barton (Poplar Revenue Officer) v, 

28 


Union Lighterage Co., Ltd,, [1931] 1 

K. B. 386 ; 100 L. J. K. B. 1 ; 143 L. T. 
660 ; 94 J. P. 177 ; 46 T. L. R. 601 ; 74 
Sol. Jo. 581 ; 28 L. G. R. 660 ; (1926-31), 
2 B. R. a. 742, C. A. 

226e. Coffee blending warehouse.] 

— Held: entitled to benefit of Act. — 
Barton (Stepney Revenue Officer) v. 
Twining (R.) & Co., Ltd., [1931] 1 K. B. 
386 ; 100 L. J. K. B. 1 ; 143 L. T. 660 ; 94 
J. P. 177 ; 46 T. L. R. 601 ; 74 Sol. Jo. 688 ; 
28 L. G. R. 560 ; (1926-31), 2 B. R. A. 730, 
C. A. 

Annotation : — ^Folld. Toogood Sc Sons, Ltd. v. Green, Llptou, 
Ltd. V, Barton (193 J), 47 T. L. R. 505. 

226f. — Tea blending premises.] — 

Re^s. occupied & used premises which were 
registered imder the Factory & Workshops 
Acts. They imported teas from Ceylon, 
Java, India, China, & other foreign countries. 
The teas were brought to the premises in 
question for blending, sifting, cutting, mill- 
ing, & packing for export abroad for sale 
wholesale to the public as tea. No tea went 
out of the premises until after blending, & 
no blended teas from the premises were 
supplied or distributed to any pari of the 
United Kingdom, Sc no blended teas came 
into the premises. Apart from the basement, 
which was used & occupied solely as a tin- 
box factory, the premises were used (a) as 
premises for blending, sifting, cutting, mill- 
ing, & packing teas imported from abroad 
so as to make the teas suitable for export 
abroad for sale wholesale to the public as 
tea ; & (6) as premises for exporting abroad 
for sale to the oublic as blended tea the tea 
leaves so blended. There was no finding 
that wholesale business was carried on on the 
premises : — Held : the primary purpose of 
the occupation & use of the premises was a 
factory purpose, & therefore the premises 
must be derated. — Lipton, Ltd. v. Burton 
[1932] 1 K. B. 204 ; 100 L. J. K. B. 529 ; 
145 L. T, 476 ; 95 J. P. 211 ; 47 T. L. R. 
565 ; 20 L. G. R. 642 ; (1920-31), 2 B. R. A. 
940, C. A. 

226g. Cold storage.] — A heredita- 

ment was occupied & used for the refrigera- 
tion & the refrigerated storage of food Sc other 
produce. The hereditament was a factory, 
Sc the refrigeration was effected by means 
of an elaborate process involving the use 
of machinery. Seventy-five per cent, of 
the produce received was already refrige- 
rated Sc was kept by the occupiers in that 
state : — Held : the hereditament was 

primarily occupied for the purposes of storage 
within exception (d) in 1928 Act, s. 3 (1). — 
Union Cold Storage Co., Ltd. v. Bancroft 
(Manchester Revenue Officer), [1931] 
A. C. 469 ; 100 L. J. K. B. 271 ; 146 L. T. 
73; 95 J. P. 116; 47 T. L. R. 308; 29 

L. G. R. 279 ; (1926-31), 2 B. R. A. 886, 
H. L. ; affg,, [1931] 1 K. B. 386, C. A. 

Annotation : — ^Distd. Carmarthon Revenue Officer r. United 
Dalriofl (WholcBale), Ltd. (1931), 95 J. P. Jo. 88. 

Compare No. 226]], post, 

226h. Premises where seeds cleaned 

for sale.] — A seed merchant’s warehouse was 
used for the cleansing Sc preparation for sale 
of . seeds by the use of machinery. The 
revenue officer objected to the inclusion of 
this hereditament in the special list as an 
industrial hereditament on the groimd that 
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it was priioarily occupied used for the 
purposes of wholesale distributive business : 
— EM : it was an industrial hereditament. — 
Hxnbs (Ipswich Revenue Opficbe) v. 
Eastern Counties Farmers’ Oo-operativb 
Assocn., Ltd., [1931] A. C. 466 ; 100 L. J. 
K. B. 271 ; 146 L. T. 73 ; 95 J. P. 116 ; 47 
T. L. R. 308 ; 29 L. G. R. 279 ; (1926-31), 
2 B. R. A. 880, H. L. ; affg,, [1931] 1 K. B. 
386, O. A. 

AnnoUxlion: — Consd. Toogrood &; Sons, Ltd. v. Green (1932), 
96 J. P. 249. 

2261. .]--EeU : entitled to 

benefit of Act. — Pritchard (Cardiff 
Revenue Officer) v, Lewis (William) & 
Sons, [1931] 1 K. B. 886 ; 100 L. J. K. B. 
1 ; 143 L. T. 660 ; 94 J. P. 177 ; 46 T. L. R. 
601 ; 74 Sol. Jo. 661 ; 28 L. G. R. 660 ; 
(1926-61), 2 B. R. A. 742, C. A. 

Annotation : — Distd. Toogood Sc Sons, Ltd. v. Green (1932), 
96 J. P. 249. 

226k. -.] — ^Applts., a firm 

of seed merchants, owned « occupied a 
hereditament consisting of a large warehouse, 
used for cleaning & testing seeds of their own 
growth for the purposes of sale, &> certain 
subsidiary buildings, including offices, which 
were admittedly not used for industrial pur- 
poses. The hereditament was registered as 
a factory. A claim that the hereditament 
was an industrial hereditament was opposed 
by the Crown on the ground that the premises 
were primarily occupied & used for the pur- 
poses of a retail shop. By a special case 
stated it was found that all the seeds w’ere 
sold to customers other than the trade, that 
orders for the same were received by applts. 
at their offices, & that the seeds were des- 
patched from the warehouse in fulfilment of 
such orders. At the hearing in the House of 
Lords, in answer to a request by the House 
for furiher information as to the exact nature 
of the uses to which the hereditament was 
put, it was agreed that the seeds were sold in 
approximately equal quantities to trade 
customers & to customers other than the 
trade, that the retail sales were effected 
either by travellers or by letters addressed 


to the hereditament or by telephone ; that 
the offices had none of the physical featiues 
of a shop, that the applts. nad no accommo- 
dation ^apted for the purpose of the 

g hysical resort of customers : — Held : the 
ereditament was not primarily occupied & 
used for the piloses of a retail shop & it 
was an induArial hereditament. — Toogood 
&, Sons, Ltd. v. Green, [1932] A. C. 663 ; 
101 L. J. K. B. 453 ; 147 L. T. 201 ; 96 
J. P. 249 ; 48 T. L. R. 463 ; 76 Sol. Jo. 458 ; 
30 L. G. R. 301, H. L. 

2261. Wool sorters.] — Held: 

entitled to benefit of Act. — ^Weatherhead 
(Bradford Revenue Officer) v. Bradford 
Assessment Committee & Laycock, Son & 
Co., Ltd., [1931] 1 K. B. 386; 100 L. J. 
K. B. 1 ; 143 L. T. 650 ; 94 J. P. 177 ; 46 
T. L. R. 601 ; 74 Sol. Jo. 628 ; 28 L. G. R. 
660 ; (1926-31), 2 B. R. A. 632, C. A. 

226m. Scrap metal works.] — Held: 

entitled to benefit of Act. — Picktn (Lang- 
BAURGH Revenue Officer) v. Langbaurgh 
Assessment Committee & Robert Cheyne 
& Co., Ltd., [1931] 1 K. B. 386 ; 100 L. J. 
K. B. 1 ; 143 L. T. 650 ; 46 T. L. R. 601 ; 
74 Sol. Jo. 629 ; (1926-31), 2 B. R. A. 742, 
C. A. 

226n. •] — Held : entitled to 

benefit of Act. — ^Lofthouse (Langbaurgh 
Revenue Officer) v. LANGBAUitGH Assess- 
ment Committee & A. Bainbridge, Ltd., 
[1931] 1 K. B. 386 ; 100 L. J. K. B. 1 ; 143 
L. T. 650 ; 46 T. L. R. 601 ; 74 Sol. Jo. 
629 ; (1926-31), 2 B. R. A. 742, C. A. 

2260 . Rag sorters.] — A rag 

merchant’s warehouse was occupied & used, 
as to one-third of its area, for the grading, 
blending & sorting of rags, as to two- 
thieds, for the storage of rags (a) awaiting 
these processes ; (6) in the course of pre- 
paration ; & (c) fully dealt with & ready for 
despatch to the rag merchant’s customers. 
The rags, after being subjected to the above 
processes, were sold wholesale to heavy 
woollen cloth manufacturers for use in the 
heavy woollen cloth industry, & untU so 
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•ft. Agricultural lands dh heritages — 
Piggery.] — Held : entitled to benefit of 
Act.— INLAND RKVENDB V. RKNFRKW- 
simuc Assessor, 11930) S. C. 345. — 

SCOT. 

»b. Oolf course — Additional rent 

paid for grazing rights,}— Held : not 
entitled to benefit of Act, — I ni^and 
Bevenuk V, Boas & Ciiown, [1930] 
S. C. 404.— SCOT. 


fo. House <£: garden adjoining 

nureery garden,}— Held : not entitled 
to benefit of Act. — Lanarkshire 
Assessor v. Findlay Bros., [19301 
S. 0. 407.— SCOT. 


,}-HeU: entitled to 

benefit of Act. — Douglas v. Edin- 
burgh Assessor, [1931] S. C. 407. — 

SCOT. 


•e. Bouse dt povUry farm .,] — 

Held: they fell to be assessed as a 
vnum Quid, — Carter v, Lanarksitirb 
Assessor.. [1932] S. C. 424.— SCOT. 


•f. Farm for breeding silver 

foxes,} — Held : not entitled to benefit 
of Act. — Inland Revenue v, Ardross 
Estates Co., [1930] S. C. 487.— SCOT. 

House occupied by chief 

constable wUh grazing ground attached,] 
— Held : not entitled to benefit of Act. 
— ^Inland Revenue v. Banff As- 
sessor, [1980] S. C. 662.— SCOT. 


sh. Farmhouse sublet as dwell- 

ing-fwusc.] — Held: not entitled to 
benefit of Act. — Fife Assessor v. 
Wemyss’s Trustees. [1931] S. C. 412. 
—SCOT. 


sj. Industrial lands <£? heritages — 
Factory or workshop — Meaning of 
“ used ,**] — In determining the question 
whether “ silent works.*' i.c.. works 
standing idle were or were not in- 
dustrial lands & heritages : — Held : 
the word used ** did not mean ** fit & 
ready for immediate use," but meant 
** actually in use," subject to the 

a uallflcatiou that works in which for 
tie moment no work was being done 
owing to some temporary cause, as 
contrasted w’lth works for which there 
was no reasonable prospect of a re- 
sumption of business in the near 
future, might be regrarded as " actually 
In use ** tor the purposes of the sect. — 
Mitchell Bros, v. Inland Revenue, 
Inland Revenue v, Stephens, Sons 
& Co.. [19301 S. C. 631.— SCOT. 


■k. Rooms in decorators* 

premises where paints mixed,] — Held: 
not entitled to benefit of Act. — I nland 
Revenue v, Edinburgh Assessor 
' s Case), [19301 S. C. 342.— 


(Sinclair 

SOOT. 


fl, Editorial department 

of newspaper premises.] — Held: having 
regard to Sects. 4 (2) 3c 9 (6) of the 
Act, & Factories Act, 1901, s. 149 (4), 
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the part of the premises in question 
was used for a purpose other than the 
manufacturing process carried on in 
the other part of the premises, & there 
must be apportionment of the valua- 
tion. — OUTRAM & Co. V. Inland 
Revenue, [1930] S. C. 351. — SCOT. 

*m. Fish hatchery fish- 

breeding ponds.] — Held : not entitled to 
benefit of Act.— Inland Revenue v, 
Howietoun & Northern Fisheries 
Co., [1930] S. C. 355.— SCOT. 

in. Saddler*s workshop dt 

smithy forming pari of contractors 
stalfles,] — Held : not entitled to benefit 
of Act, as being merely ancillary to 
contractor’s buslne.ss. — wordib Sc Co. 
V, Inland Rkventte, [1930] S. C. 365. 
—SCOT. 

so. Repair shop dt garage 

of contractor,] — Held : not entitled to 
benefit of Act. — Wordie v. Inland 
Revenue (No. 2), [1930] S, C, 370. — 
SCOT. 

sp. * Estate sawmill ,] — 

Held : not entitled to benefit of Act. 
The subject was not a factory or work- 
shop, in I'cspoct that the sawmill was 
not carried on " by way of trade or for 
purposes of gain.** — Iniand Revenue 
V. Perthshire Assessor, [1930] S. C. 
379.— SCOT. 

*Q* Recreation grounds for 

empwyees of industrial company ,] — 
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treated were useless for that purpose. The 
revenue officer objected to the inclusion of 
these premises in the special list as an 
industrial hereditament, on the ground that 
the premises were primarily occupied & used 
for the purposes of wholesale distributive 
business or for the purposes of stoi^e ; — 
Held: (1) the hereditament was primai-Oy 
occupied & used not for the purposes of 
wholesale distributive business, but for the 
conversion of the articles which entered the 
hereditaments into finished & saleable 
articles by means of the processes to which 
they were there subjected, & that this was an 
adaptation for sale ; (2) the storage was 

merely incidental to those processes. There- 
fore the hereditament was an industrial 
hereditament. — Kaye (Dewsbury Revenue 
Officer) r. Burrows & Dewsbury Assess- 
ment Committee, [1931] A. C. 464 ; 100 
L. J. K. B. 271 ; 146 L. T. 73 ; 96 J. P. 115 ; 
47 T. L. R. 308 ; 29 L. G. R. 279 ; (1920-31), 
2 B. R. A. 886, H. L. ; affg., [1931] 1 K. B. 
386, C. A. 

226p. Bakehouse & baker’s shop.] 

— Resp. carried on a retail business in bread &; 
confectionery in a hereditament comprising 
a shop with living rooms over & a bakehouse 
in the rear : — Held : the bakehouse, which 
made goods for the business, although a 
factory, was an ordinary part of a baker’s 
shop, & the whole heredit^ent was primai ily 
occupied & used for the purposes of a retail 
shop, <Sc was therefore not an industrial 
hereditament. — Finn (Wimbledon Revenue 
Officer) v. Kjsrslake, [1931] A, C. 457 ; 
100 L. J. K. B. 271 ; 145 L. T. 73 ; 95 J. P. 
115 ; 47 T. L. R. 308 ; 29 L. G. R. 279 ; 


(1926-31), 2 B. B. A. 886, H. L. ; •ret;sa., 
[1931] 1 K. B. 886, C. A. 

Annotations : — Difltd. Toogood & Soxis, Ltd. i>. Green (1932), 
96 J. P. 249. FoUd. Wilkinson v. BibJey. [1932] 1 K. B. 
194. 

226q. .] — Held : entitled to 

benefit of Act. — Luton Revenue Oppicbr 
v. Dbelby, [1931] 1 K. B. 386 ; 100 L. J. 
K. B. 1 ; 143 L. T. 660 ; 94 J. P. 177 ; 46 
T. L. R. 601 ; 74 Sol. Jo. 696 ; 28 L. G. R. 
660 ; (1926-31), 2 B. R. A. 742, C. A. 

226r. Motor repair shop & garage.] 

— A garage & motor repair depot was occu- 
pied & used for repairing motor cars, motor 
boats & agricultural tractors brought or sent 
to the premises by the owners, for garaging 
cars, & for the sale of petrol & small motor 
accessories, but the greater part of the 
business there carried on consisted in the 
repair of motor cars : — Held : the heredita- 
ment was primarily occupied & used for the 
purpose of a retail shop, as defined by 1928 
Act, within exception (6) in sect. 3 (1), & was 
not an industricd her^itament. — Turpin v. 
Middlesbrough Assessment Committee & 
Bailey, [1931] A. C. 451 ; 100 L. .1. K. B. 
271 ; 146 L. T. 73 ; 96 ,T. P. 116 ; 47 
T. L. R. 308 ; 29 L. G. R. 279 ; (1926-31), 
2 B. R. A. 886, H. L. ; revsg., [1931] 1 K. B. 
385, C. A. 

Annotations Folld. Wilkinson r. Sibley, [1932] I K. B. 194. 
Distd. Toogood & Sons, Ltd. r. Green (1932), 96 J. P. 249. 

226s. -.] — ^A hereditament was 

occupied & used for the repair of motor cars 
& the storage of motor cars undergoing 
repair, & for the storage of spare parts & 
accessories needed for repairs, & petrol was 
sold there as incidental to such repairs only . 


Held : not entitled to benefit of Act, 
as not being nnum quid with factory. — 
Inland Revenue e. Falkink As- 
8B8SOE. [19301 S. C. 402.— SCOT. 


*r. Corporation slaughter’ 

JuAises,] — Held : entitled to benefit of 
the Act. — I nland IUbvenue v. Edin- 
burgh Assessor (Slaughterhouses 
Case), 11930) S. C. 429.— SCOT. 

■t. Plasterers' premises.] — 

Held : not entitled to benefit of Act. — 
Inland Revenue v. M'Intvre & Co., 
[1930] S. C. 465.— SCOT. 

•V. Metal merchants* 

wemises where scrap metal evi <f* 
oundled for blast furnaces.] — Held : the 
metals were “ adapted for sale *’ 
within Factory & Workshop Act, 1901, 
s. 149, & so the premises were entitled 
to benefit of the Act. — Brown, Mac- 
farlane & Co. V. Inland Revenue, 
Inland Revenue v, Edinburgh 
Assessor (Waugh^s Case), [1930J 
S. C. 468.— SCOT. 

8w. Itag merchants* db sack 

restorers* premises.} — Held: not en- 
titled to benefit of Act, since the 
articles were not altered or “ adapted 
for sale." — Inland Revenue v, 
Easson Bros., [1930] 8. C. 480.— 
SCOT. 

sx. Joiner's workshop be- 

longing to co-operative society db doing 
work for society's property. ) — Held : not 
entitled to benefit of Act, lii respect 
that work carried on was not “ by way 
of trade or for purposes of gain with 
Factory & Workshop Act, 1901. — 
Inland Revenue v. Paisley Provi- 
dent Co-operative Society, [1930J 
B. C. 497.— SCOT. 


»y. Premises for demolish 

vng <sc reconditioning motor cars d 
feUirw^ parts db scrap.]— Held : en 
titled to benefit of Act, in respect tha 
articles were altered & adapted fo 


sale. — I nland Revenue v. Caplan, 
[1930] S. C. 507.— SCOT. 

gjr, Premises of asphalt 

work coniraotors.] — Held: not entitled 
to benefit of Act. — I nland Revenue 
f. Currie & Co., [1930] S. C. 513.— 
SCOT. 

ss. Plumbers* premises .] — 

Inland Revisnuk v. Colin Turner, 
Ltd., [1930J S. C. 520.— SCOT. 

sb. Warehouse, excise 

office, railuHiy siding, db pend of distil- 
lery.] — Held : not entitled to benefit of 
Act. — D istillers Co. v. Edinburgh 
Assessor, Distillers Co. v. Glasgow 
Assessor, [1931] H. C .393.— SCOT. 

gc. Exceptions — Dwelling-house 

—Country bakehirwie.] — Held : entitled 
to benefit of Act. — I nland Revenue 
V. Wigtownshire Assessor, [1930] 
a C. 543,— SCOT. 

sd. Country smithy.] 

— Held : entitled to benefit of Act. — 
Inland Revenue v. Wigtownshire 
Assessor, [1930] S. 0. 543.— SCOT. 

se. Country JoinePs 

shop.] — Held: not entitled to benefit 
of Act. — Inland Revenue v. Wig- 
townshire Assessor, [1930] S. C. 
543.— SCOT. 

ff. Retail shop — Workshop 

of garage.] — Held: not entitled to 
benefit of Act. — I nland Revenue v. 
Edinburgh Assessor (Hunter’s 
Cask). [1930] S. C. 362.— SCOT. 

gg. .]—Held: 

not entitled to benefit of Act. — 
Scottish Motor Traction Co. v. 
EDiNBUiwiH Assessor, Wylies, Ltd. 
V . Glasgow' Assessor, [1931] S. O. 
416.— SCOT. 

•h. Bespoke taUor*8 

premises.] — Held : as to oertain pre- 
nilse.8. entitled to benefit of Act ,* as 
to other iiremlses, not so entitled.^ — 

so 


Inland Revenue v. Gunn, Collie & 
Topping, [1930] 8. C. 389.— SCOT. 

gk. .]—H€ld: 

not entitled to benefit of Act. — Aber- 
deen Assessor v. (;oijlie, [1932] S. O. 
30].- -SCOT. 

j entitled to benefit of Act. — Brodie & 
1 Sons v. Glasgow Assessor, [1932] 

I S. a. 373.— SCOT. 

sm. Bootmaker*s 

premises.] — Inland Revenue v. Mof- 
fat, [1930] S. C. 412.— SCOT. 

sn. Boot repairing 

ftremises.] — Held : not entitled to 
benefit of Act. — Glasgow Assessor 
V. Mathieson, [1931] S. C. 718.— 

SCOT. 

BO. Photographer* 8 

shop dt studio.] — Held: not entitled 
to benefit of Act. — I nland Revenue 
V. Hampton, [1930] S. C. 419.— SCOT. 

sp. Bakehouse dt 

baker* a shop.] — Held : entitled to 
benefit of the Act. — I ni^and Revenue 
V. Malcolm, [1930] S. O. 437.— SOOT. 

gq, — . ___ .]—Held: 

not entitled to benefit of Act. — Brown 
(M. & A.) V. Giasoow Assessor. [1932] 
S. C. 354.— SCOT. 

gp. Saddler *8 shop dt 

worksliop.) — Held ; not entitled to 
benefit of Act. — I ntjlnd Revenue p. 
Edinburgh Assessor (Gibson’s & 
Alijsn’s Oases), [19301 S. O. 443, — 
SCOT. 

tt. J€wcller*s shop dt 

workshop.] — Held: not entitled to 
benefit of Act. — I nland Revenue p, 
Edinburgh Assessor (Gibson’s Si 
Allen’s Oases), [1930] S. O. 443. — 
SCOT. 

•V. Shop for the 

repair of v}eighing-maohines,y^Heid : 
not entitled to benefit of Act. — I nland 
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The occupiers owned other premises in the 
borough, where they sold cars & motor 
accessories : — Held : the hereditament was 
primarily occupied & used for the purpose 
of a retail shop, as defined by 1928 Act, 
within exception (6) in sect. 3 (1). & 
was not an industrial hereditament. — Kaye 
(BABN8I.BT Revenue Officer) v. Eyre 


Bros., I/td., [1931] A. 0. 461 ; 100 L. J. 
K. B. 1 ; 146 L. T. 73 ; 96 J. P. 116 ; 47 
T. L. R. 308 ; 29 L. G. R. 279 ; (1926-31), 
2 13. R. A. 886, H. L. ; revsg., [1931] 1 K. B. 
385, C. A. 

JnnoMUm : — Distd. Toogood & Sons, Ltd. r. Green (1932), 
96 J. l\ 249. 


Rstbnub V, Avery (W. & T.), (1930] 
S. O. 490.~SCOT. 

iw, -.1— HfW ; 

not entitled to benefit of Act. — 
Avert (W. & T.) v. Glasgow Assessor, 
[1982] S. C. 42I.~SCOT. 

•X. Creamery where 

milk pasU'vrisedt chilled, hotlled, 
prior to difiirihvJionA-^IJeld : entitled 
to benefit of Act. — Inland Revenue 
V. Tranent Co-operattvb Society, 
I1980J S. C. 603.— SCOT. 

•y. Plumhera* pre- 

misea.) — Inland Revenue v. Coljn 
Turner, Ltd., [1930] 8. C. 620. — 
SCOT. 


sz. Premises V'here 

machinxTv reconditioned <£• sold .] — 
Held : not entitled to benefit of Act. — 
Thos. W. Ward, Ltd. v. Glasgow 
Assessor, [1931] 8. C. 438.— SCOT. 

■a. Workshops of 

electrical enoineers.] — Held : not en- 
titled to benefit of Act. — M^W hirter 
& Sons v. Glasgow Assessor, [1932] 
8. C. 407.— SCOT. 

sb. Saumiakers .] — 

Held : not entitled to benefit of Act. — 
G1.ASGOW Assicssor V. WmonT, Bind- 
ley 8c Qmx, [1932] 8, C. 393. SCOT. 


■0. Premises of lorry 

<£• marine engine builders.] — Held: 
entitled to benefit of Act. — Glasgow 
Assessor v. Thorn Y rRomr (John I.) 
& Co., [19321 S. C. 387.-~SCOT, 


ftd. Engrmyer's 8lu>p.] 

— Held : entitled to benefit of Act. — 
Aberdeen Assessor v. Lttmsdejst’s 
Heirs, [1932] S. C. 379.— SCOT. 


Horse ‘Shoers* 

prernises.) — Held: not entitled to 
benefit of Act.— Weir & 8on v. 
Gt.argow Assessor, [1932] S. C. 308, — 

SCOT. 


»f. Workshops of co- 

operative society.] — Held : entitled to 
benefit of Act. — S t. Cutiibkiit’s Co- 
operative Assocn. V. Edinburgh 
Assessor, [1931] S. O. 386.— SCOT. 

gg, .1— Held : 

not entitled to benefit of Act. — St. 
CUTHBERT’S CO-OPEBATIVE ASSOCN. V. 

Edinbur*?!! Assicssor, [1932] 8. C. 
340.— SCOT. 

gh. .]— Held: 

not entitled to benefit of Act.— 
Dalziel Co-operative Society r. 
Motherweij. & WisHAW Assicssor, 
Carluke Co-operative Soi’iETY v. 
Lanarkshire Assessor, [1932] S. C. 
413.— SCOT. 

»J. Motor repair 

s6op.] — Held: entitled to benefit of 
Act. — Glasgow Assessor r. Hender- 
son 8c Co., 11932] S. C. 337.— SCOT. 

8k. Monumental 

sculptor *s yards <£: workshops.] — Held : 
entitled to benefit of Act. — Muir & 
Gray v. Glas<k)W Assessor, [1932] 
S. C. 313.— SCOT. 

gn, Distributive wholesale 

biisincas — Wholesale seed merchants* 
premises where seeds clemved, stored, dh 
sold,] — Held: not entitled to benefit 
of Act. — Inland Bbvenue v. Donald- 
son & Co., 11930] S. 0. 348.— SCOT. 

•o. Premises of 

wholesale manufacturing chemists also 
deeding in proprietary medicines .] — 
Held: the prendaen were industrial, 
but were subject to apportionment. — 
INIAND Revenue v, Hatuick & Co., 
(1930 1 8. C. 359.— SCOT. 

gp, Premiae.a where 


proprietary whisky blended, botilid, 
boxed, dispatched,] — Held: not 

entitled to benefit of Art. — Inland 
Revenue v, Johnnie Walker & 
Sons, [1930] S. C. 372.— SCOT. 

gq, .] — Held : 

entitled to benefit of Act. — Buchanan 
(James) & Co. v. Glasgow Assessor, 
119321 6. C. 358.— SCOT. 

%r. Factory for treat- 

ing brewers* draff, grain, dr yeast ,] — 
Held : entitled to benefit of Act. — 
Inland Bevknue v. Brewers Food 
Supply Co. (No. 2), [1930] 8. C. 383.— 
SCOT. 

8t. Warehouse of 

glass manufacturers where glass cat to 
suit e^tatomers.) — Held : not entitled to 
benefit of Act.— 1’ilkikgton Bros. v. 
Inland Revenue, 11930] 8. C. 387. — 
SCOT. 

sv. .]— Held: 

entitled to benefit of Act. — Pilkington 
Bros. v. Glasgow Assessor,* [1932] 
8. C. 330.— SCOT. 

sw. Premises for the 

repair of packing cases dr uxtshing of 
bottles of whisky blenders.] — Held : not 
entitled to benefit of Act. — WnrrK 
Horse Distillers v. Inland 
Revenue, [1930] S. C. 426. — SCOT. 

gvv, Wool brokers* dh 

Wool merchants* premises. J — Held : not 
entitled to benefit of Act.— M'Leod & 
Sons r. Inland Revenue, (1930J 8. C. 
434.— SCOT. 

Bww. Brewers* pre- 

mises where beer chilled, carbonised, 
bottled, packed, dr dispatched.] — Held: 
not entitled to benefit of Act. — 
Inland Revenue v. Maclachlans, 
Ltd., [1930] S. C. 449.— SCOT. 

8XX. .] — Held: 

not entitled to benefit of Act. — Inland 
Revenue v. William Younger & Co., 
11930) S. C. .648.— SCOT. 

syy. Premises for oil- 

blending.] — Held: not entitled to 
benefit of Act. — Inland Revenue r. 
Sharp & Co., [1930] 8. C. 463.— 
SCOT. 

szz. Printing machine 

manufacturers* distrilruting depot — Old 
machines taken in part payment, recon- 
ditioned <P sold.] — Held: not entitled 
to benefit of Act. — Ini.and Rf.venue 
V. Dawson, Payne & Ellio'IT, [1930] 
S. C. 493.— SCOT. 

saa. Creamery where 

milk pasteurised, chiXUd, dr bottled, 
prior 10 distribution.] — Held : entitJed 
to benefit of Act. — IxiJiND Rk\T5Nuk 
V. Tranent Co-operative Society, 
[1930] S, O. 603.— SCOT, 

ibb. Premises where 

coffee essence bottled d' pasteurised .] — 
Held : entitled to benefit of Act. — 
Paterson 8c Sons v. Glasgow 
Assessor, [1931] 8. O. 432.— SCOT. 

SCO. Wcarehause in 

Scotland of English brewery used for 
Quieting, fining, bottling, dr maturing 
fteer.l — Held : not entitled to benefit 
of Act. — Inland Revenue v. Whit- 
bread & Co., 11930] S. C. 616.— SCOT. 

idd. = Premises where 

grain cleaned dr dressed to make it fit 
for sale.] — Held : entitled to benefit of 
Act. — Inland Revenue v, Aberdeen 
Commercial Co., Inland Revenue v, 
Hdtchkon. 11930J S, C. 665.— SCOT. 

see. Wholesale pro- 

duce dealers dr ham curers.Y^Held : 
lot entitled to benefit of Act. — Laird 
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& (^o. V. Glasgow Assessor, [1931 [ 

S. C. 442.— SCOT. 

sff. Purposes of storage 

— Duty-free warehouse of didillery,}^ 
Held : not entitled to benefit of Act. — 
D18T11J.ERS Co, tJ. INI.AND Revenue, 
[1930] 8. C. 329.— SCOT. 

norentitled to benefit of Act. — ^Scot- 
tish Malt Distillers, Ltd. v. Inland 
Revenue, [1930] S. C. 33.6.— SCOT. 

sbh. Premises of cold 

storage company. ] — Held : not entitled 
to benefit of Act. — Union Cold 
Storage Co. v. Inland Revenue, 
[1930] 8. C. 337.— SCOT. 

sjj. Wholesale seed 

merchants* premises where seeds cleaned, 
stored, dr sold.] — Held : not entitled to 
benefit of Act. — Ini.and Revenue v. 
Donaldson & Co., [1930] S. C. 348.— 
SCOT. 

skk. Conirador*s build- 

ing where fodder cut, crushed, d' mired 
by machinery,] — Held : not entitled to 
benefit of Act. — Wordie & Co. v. 
Inland Revenue, [1930] S. C. 306. — 
SCOT. 

sll. Factory for treat- 

ing brewers* draff, grain, d* yeast .] — 
Held : entitled to benefit of Art. — 
Inland Revenue v. Brewers Food 
Supply Co. (No. 2), [1930] 8. C. 383.— 
SCOT. 

smm. Premises of 

public works confractor.] — Held : not 
entitled to benefit of Act.— I nland 
Revenue v. Melville, Dundas & 

Whitson, [19301 S. C. 477.— SCOT. 

snn. Warehouse in 

Scoilund of English brewery used for 
quieting, fining, bottling, dt maturing 
beer.] — Held: not entitled to benefit 
of Act. — I nland Revenue v. Whit- 
bread & Co., [19.30] S. C, 616.— SCOT. 

BOO. Wholesale pro- 

duce dealers d'* ham curers.] — Held : not 
entitled to benefit of Act. — liAJKD 8c 
Co. r. Glasgow Assessor, [1931] S. O. 
442.” SCOT. 

spp. Premises where 

warhimry rernmlitioned dr sold .] — 
Held : not entitled to benefit of Act. — 
Titos. W'. Ward, Ltd. v. Glasgow 
Assessor, [1931] S. C. 438.— SCOT. 

srr. Primary purpose 

other than that of factory or workshop — 
Refuse dedructar of toum council .] — 
Held : not entitled to benefit of 
Act.— PAI8I.KY Assessor t?. Inland 
Revenue, [1930] 8, C. 339.— SCOT. 

Btt. Photographer* s 

shop «£' afiidio .] — Held : not entitled to 
benefit of Act. — Inland Revenitb v. 
Hampton, [1930] S. C. 419.— SCOT. 

800 . — *■ Corporation 

slaughterhouses.] — Held : entitled to 
benefit of the Act, ae the premises were 
primarily occupied 8c used for tho 
purpose of a factory or workshop, 8c 
not for providing tho necessary 
statutory facilities for the slaughter of 
animals, a puri>o8e whlob would have 
brought the premises within ex- 
ception if). — INI.AND Revenue v. 
Edinbitioh Assessor (Slaughter- 
houses Case), [1930] 8. C. 429. — 
SCOT. 

spp. Manufacturing dt re- 

pairing shops of steamship owners,}— 
Held : entitled to benefit of Act. The 
premises were occupied for the pur- 
poses of manufacture & repair, which 
were factory purposes, 8c as they were 
expressly included among factories by 
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226t. Beer bottling premises*. 

Brewers occupied a bottling store in which 
beer brewed by them elsewhere was matured, 
carbonated, filtered & bottled, & from which, 
after the bottles had been corked labelled, 
it was distributed to the trade. The beer 
when it entered the premises was unmarket- 
able, & was converted by processes carried 
on therein into the commodity known as 
bottled beer. The hereditament was a 
factory within Factory & Workshop Acts. 
The revenue officer objected to the inclusion 
of the hereditament in the special list as an 
industrial hereditament under 1928 Act, 
s. 3, on the ground that it was primarily 
occupied & used for the purposes of dis- 
tributive wholesale business within excep- 
tion (c) in sect, 3 (1) : — Held : the treatment 
to which the beer was subjected in the here- 
ditament was not a mere prelude to distribu- 
tion, but changed the liquid from an im- 
finished article to a finished one, namely, 
bottled beer, which was not ready for 
distribution until the bottles had been 
corked & labelled, & the hereditament did 
not fall within the exception & was there- 
fore an industrial hereditament. — Sedgwick 
(Camberwell Revenue Officer) v. Camber- 
well Assessment Committee & Watney, 
Combe, Reid & Co., [1931] A. C. 447 ; 100 
L. J. K. B. 271 ; 145 L. T. 73 ; 96 J. P. 115 ; 
47 T. L. R. 308 ; 29 L. G. R. 279 ; (1920-31), 
2 B. R. A. 886, H. L. ; affg,, [1931] 1 K. B. 
385, C. A. 

Annotation : — ^Folld. Toogood & Sons, Ltd. t?. Grocn, Llpton, 
Ltd. V. Barton (1931), 47 T. L. R. 5Go. 

226u* — Chain cable testing estab- 

lishment.] — Resps. occupied & used a testing 
establishment for the purpose of carrying on 
the business of testing & finishing cables & 
anchors imder a licence from the Board of 
Trade, pursuant to the Anchors & Chain 
Cables Act, 1899, & they gave certificates in 
respect of the cables & anchors which had 
passed the tests. The Act of 1899 pro- 
hibited the sale in this country of anchors & 
cables which had not been proved according 
to its provisions. The hereditament was 
admitted to be a factory within Factory & 
Workshop Acts. The processes employed 
involved the manufacture & replacement of 
faulty links in cables or faulty parts in 
anchors, & the scaling, tarring & fimshing of 
cables & anchors before delivery to the 
ultimate consi^ees. The revenue officer 
objected to the inclusion of the hereditament 
in the special list as an industrial heredita- 
ment on the ground that it was primarily 
occupied & used for purposes which were not 
those of a factory or workshop within 
exception (/) in 1928 Act, s. 3 (1) ; — 
Held : the hereditament was primarily 


occupied & used for the purpose of testing 
operations, which were not factory purposes, 
& fell teithin the exception. — Grove (Dudley 
Revenue Officer) v. Lloyd’s British 
Testing Co., Ltd., [1931] A. 0. 450 ; 100 
L. J. K. B. 271 ; 146 L. T. 73 ; 96 J. P. 116 ; 
47 T. L. R. 308 ; 29 L, G. R. 279 ; (1926-31), 
2 B. R. A. 886, H. L. ; revag., [1931] 1 K, B. 
386, 0. A. 

226v. Oil-blending factory.] — 

Held : entitled to benefit of Act. — Poplar 
Revenue Officer v. Poplar Assessment 
Oommitteb (1930), 99 L. J. K. B. 610 ; 143 
L. T. 490 ; 94 J. P. 142 ; 46 T. L. R. 428 ; 
74 Sol. Jo. 320 ; 28 L. G. R. 327 ; (1926-31), 
2 B. R. A. 602, D. C. 

226w. Bespoke tailor’s workshop*] 

— Held : not entitled to benefit of Act. — 
Staincross Revenue Officer v. Stain- 
cross Assessment Committee & White- 
head (1930), 143 L. T. 626 ; 94 J. P. 161 ; 
46 T. L. R. 616 ; 28 L. G. R. 414 ; (1926-31), 
2 B. R. A. 698, D. C. 

226x* Retail shop on same 

premises*] — Resps. were the occupiers of a 
hereditament entered by the assessment 
committee in the special list & therein 
apportioned as to £69 industrial user & as to 
£146 non-industrial user. The revenue 
officer appealed against the inclusion of the 
hereditament in the special list on the ground 
{inter alia) that it was primarily occupied & 
used for the purposes of a retail shop. The 
hereditament consisted of a three-storied 
building which was in the sole occupation of 
resps., who were bespoke tailors &> outfitters. 
They also owned a retaU shop for the sale of 
shirts, collars, socks, hats & ties on the same 
premises in which the manufacture of clothes 
was carried on. The hereditament was 
registered as a workshop : — Held ; as a 
matter of law the hereditament could not 
be dissected as being occupied & used partly 
as a retail shop but maimy as a workshop. 
The business conducted on the hereditament 
was a unified business & the workshop must 
be treated as ancillary to the trade or 
business of a retail shop. — ^Wilkinson 
(Revenui] Officer) v. Sibley & Donovan 
[1932] 1 K. B. 194 ; 101 L. J. K. B. 26 ; 146 
L. T. 1 ; 96 J. P. 208 ; 29 L. G. R. 633 ; 
(1926-31), 2 B. R. A, 926, O. A. 

Annotation : — Ck>xisd. Toogood & Sons, Ltd. t?. Green, [1932] 
1 K. B. 204. 

226y* Receiving office of dyers & 

cleaners*] — Held : not entitled to benefit of 
Act. — Ideal Cleaners & Dyers, Ltd. v. 
West Middlesex Assessment Committee 
& Revenue Officer for West Middlesex 
(1930), 143 L. T. 483 ; 94 J. P. 139 ; 46 
T. L. R. 371 ; 74 Sol. Jo. 319 ; 28 L. G. R. 
341 ; (1926-31), 2 B. R. A. .636, D. C. 


tbe Factory & Workshop Act, 1901, 
Sohed. VI, they were within the 1928 
Act. — Ini^and Uevknue v. Clan Link 
Steamers, [1930] S. C. 445.— SCOT. 

sqq. Creamery where 

milk pagtexerised, chilled, db bottled, 
wior to dislribvti(m.y~-Held : entitled 
to benefit of Act. — Inland Bevenuk 
V. Tranent Co-operative Society, 
11930] S. C. 503.— SOOT. 

SIT. Freight-trangport lands <&• herit- 
ayee — Dock purposes — Ground, ware" 
houses, custom-huuse, <Sb eatUe sheds at 
As regarded the buildings 
belonging to the dock authority & the 


ground within the dock precincts 
leased to shipowners, the Inland 
Revenue Officer, in view of an under- 
taking given in Parliament, conceded 
that, with the exception of the custom- 
house, they were freight-transport 
lands Sc heritages. 

As regarded the custom-house, the 
buildings erected Sc oT^med by tbe 
occupiers, the ground out-with the 
dock precincts leased to the occupiers. 
Sc the cattle sheds : — Held : they were 
not freight transport subjects, in 
respect that they were not occupied Sc 
TiSM for dock purposes as part of a 
dock undertaking, but for the special 
purposes of the occupiers. — C lyde 
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Navigation Trustees v. Inland 
Revenue, Inland Revenue v. Kirk 
WALL Assessor, [1930] S. C. 454. — 
SCOT* 

stt. Hock purposes — Offlocs let to 

stevedores by dock company.] — Held: 
entitled to benefit of Act. — C lyde 
Navigation Trustees v, Glasgow 
ASSESSOR, [19311 S. C. 400.— SCOT* 

svv. Who may aj^al as to classiflea 
lion — Officer of Inland Revenue — Bed, 
9 (lO).T— Held.* an appeal at his 
instance was competent. — Iniand 
Revenue v. Brewers Food Supply 
C0„ [19801 S. C. 828.— SCOT* 
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, Newspaper offices & printing 

works — Apportionment of editorial & adver- 
tising rooms.] — Printing offices works in 
which a newspaper was composed, printed, 
& published, were included in the special list 
tmder 1928 Act as an industrial heredita- 
ment, & an apportionment was made of the 
net annual value of the hereditament accord- 
ing as its various parts were used for industrial 
or non-industrial purposes: — Held: (1) the 
hereditament was properly included in the 
ecial list as an industrial hereditament, as 
e composing, printing, & publishing of a 
newspaper was the making of an article &; 
the ^apting for sale of an article within 
Factory & Workshop Act, 1901 (c. 22), 
s. 149, & therefore tne hereditament came 
witliin the definition of a non-textile factory, 
the primary purpose for which the heredita- 
ment was occupied Sc used being an industrial 
purpose ; (2) the annual value of the heredi- 
tament must be apportioned according to the 
occupation Sc use thereof for industrial 
purposes, & the occupation Sc use for other 
purposes ; those portions of the premises 
which were occupied Sc used for printing, 
composing, engraving, publishing Sc circu- 
lating were used for industrial purposes Sc 
entitled to be derated, but that those portions 
of the premises which were occupied Sc used 
for the editorial department, general adminis- 
trative offices Sc clerical staff, advertising 
department, stationery counter. Sc returns 
store were used for non-industrial purposes 
Sc not entitled to be derated. — Cardiff 
Revenue Officer v. Oardiiif Assessment 
C oM^HTTEE Sc Western Mail, Ltd., Cardiff 
Revenue Officer v. Cardiff Assessment 
Committee Sc David Duncan Sc Sons, Ltd., 
Westminster Revenue Officer v. Daily 
Mirror Newspapers, Ltd., [1931] 1 K, B. 
47 ; 99 L. J. K. B. 672 ; 143 L. T. 500 ; 94 
J. P. 146 ; 40 T. L. R. 499 ; 74 Sol. Jo, 466 ; 
28 L. G. R, 372 ; (1926-31), 2 B. R. A. 542, D. C. 

226aa. Wholesale dairy.] — Resps., 

who were wholesale dairymen, occupied Sc 
used certain premises for carrying out the 
processes of cleaning Sc pasteurising mUk Sc 
of cheesemaking. The inUk, after cleaning 
Sc pasteurisation, Sc the cheese after ripening, 
were sent to the respondents’ selling centres. 
The assessment committee found that the 
premises wei^e an industrial hereditament Sc 
were entitled to be derated : — Held : as the 
question was one of fact, Sc as there was no 
evidence on which the conclusion of the 
assessment committee could be varied, their 
decision must be affirmed. — Carmarthen 
Revenue Officer r. United Dairies 
(Wholesale), Ltd. (1931), 47 T. L. R, 233 ; 
76 Sol. Jo. 138. 

226bb. Meaning of “ contiguous.”] — The only 

point decided in this case which was then 
remitted to sessions for further consideration 
of other points was that a hereditament in 
the occupation of the re^s. was not 
“ contiguous ” to another 236 yai’ds away. 
Sc that Quarter Sessions was wrong in law 
in holding that it was contiguous so as to be 
treated as forming one hereditament with the 
other premises for purposes of de-rating. — 
Southwark Revenue Officbb v. Hoe (R.) 
Sc Oo., Ltd. (1930), 143 L. T. 644 ; 94 J. P. 
170 ; 46 T. L. R. 628 ; 28 L. G. R, 446 ; 
(1026-31), 2 B. R. A. 723. 


226oc. -.] — The word “ contiguous ** must 

be construed in its ordinary Sc proper sense 
as meaning “ touching,” Sc not in its loose 
sense as meaning ” neighbouring.” 

^ In five cases properties in the same occupa- 
tion as the main industrial hereditaments 
were ^eged to be part of the main industrial 
hereditament as being contiguous thereto. 
The distance in a direct line between the two 
properties sought to be treated as part of a 
single hereditament varied from 20 yards 
to 60 yards. In one case the properties 
were only separated by a public thorough- 
fare, but in that case the property sought to 
be added was used as a stable, lu the other 
four cases the properties were separated by 
other properties in different ownership : — 
Held : the two properties in four of the cases 
were not contiguous to each other & therefore 
could not be treated as parts of a single 
hereditament within sect. 3 (3), & in the fifth 
case, inasmuch as the property sought to be 
added was used as a stable. Sc therefore, 
under sect. 3 (2), was to be deemed not to 
form part of the factory or workshop, it 
could not therefore be one of the properties 
which ” ai‘e used as parts of a single . . . 
factory ” within sect. 3 (3).— Spxllers, Ltd. 
V. Cardiff Assessment Committee Sc 
Pritchard (Cardiff Revenue Officer), 
Pierce (Wirral Revenue Officer) v. 
WiRRAL Assessment Committee Sc Spillers, 
Ltd., Pinsent (Plymouth Revenue 
Officer) v, Plymouth Assessment Com- 
mittee & Octagon Brewery Co., Blunt 
(West Derby Revenue Officer) v. West 
Derby Assessment Committee Sc Tate & 
Lyle, Ltd., [1931] 2 K.B. 21 ; lOOL.J.K.B. 
233 ; 144 L. T. 603 ; 96 J. P. 49 ; 47 T. L. R. 
231 ; 76 Sol. Jo. 173 ; 29 L. G. R. 411 ; 
(1926-31), 2 B. R. A. 818. 

226dd. Allowance of difference in rates to 

sub-lessee — Whether ” outgoing ” as be- 
tween head-lessor & lessee.] — Held: the 
meaning of the word “ landlord ” in Local 
Government Act, 1929 (c. 17), s. 73 (1), is 
not confined to a head landlord, but extends 
to a lessee who has sub-let the hereditament, 
BO that the lessee is liable to his sub-lessee, 
the occupying tenant, for the amount of the 
difference in rates ; (2) where a lessor 

covenanted to indemnify his lessee against 
” all rates, taxes Sc outgoings whatsoever,” 
Sc the lessee was compelled to pay his sub- 
lessee the amount referred to in the above 
section, the payment was not an ” outgoing ” 
for which the lessor was liable to indemnify 
his lessee under the covenant. — Dependable 
Upholstery, Ltd. v. Brasted, [1932] 1 
K. B. 291 ; 100 L. J. K. B. 631 ; 145 L. T. 
688 ; 47 T. L. R. 521 ; (1926-31), 2 B. R. A. 
485, C. A. 

226ee. Meaning of ” landlord.’ 

Dependable Upholstery, Ltd. v. Brasted, 
No. 220dd, ante, 

226ff. Freight-transport hereditament — ^Particular 
instances.] — (1) Certain bonded warehouses 
near the port of Liverpool were used for the 
storage of tobacco, wine Sc sugar passing 
through the port, & the bulk of these goods 
was stored for a very substantial time ; — 
Held : on the facts the warehouses were 
prim^ily used for warehousing merchandise 
not in the course of transport Sc were not 
subjects for derating. 
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(2) A, wool warehouse not actually con- 
nected with any particular dock So not a 
bonded warehouse was used as a storage 
place for wool conveyed thereto by the 
Dock Authority at the charge of the con- 
signee to be sold at the regular wool sales ; — 
Held : the warehouse was not used for trans- 
port purposes, but as a place for preparing 
goods for sale, & waa not entitled to be 
derated. 

(3) Three grain warehouses had as their 
special feature an elevator by which grain 
waa discharged from ships, barges or carts 
into the warehouse, & when sold, moved out 
again into sea or land vehicles. The bulk of 
the grain remained in the warehouses for a 
short time only, & the revenue deiived from 
shipping & unshipping exceeded that derived 
from storage & wai*ehousing ; — Held : the 
warehouses were used to a substantial extent 
for purposes of shipping & unshipping & were 
entitled to be derated as freight-transport 
hereditaments. 

(4) By Supreme Ot. of Judicature (Con- 
solidation) Act, 1925 (c. 45), s. 226, an action 
is defined as a civil proceeding begun by 
writ “or in such other manner as may be 
prescribed by rules of ct.*’ By R. S. C., 
Ord. 68, r. 1 5, no appeal to the Ct. of Appeal 
from any order, whether linal or inter- 
locutory, in any matter not being an action, 
shall be brougiit after the expiration of 
fourteen days from the time at which the 
order is signed, entered or otherwise per- | 
fee ted : — Held : an appeal from the Div. Ct. 
to the C't. of Appeal on a special case stated 
by Quarter Sessions on an appeal from a 
draft rating assessment made by an Assess- 
ment Committee was an appeal in a pro- 
ceeding which was not an action as deiined, 

& the time for appeal was therefore fourt«ecn 
days. — Bottomuey v. West Deiuby Assess- 
ment Committee, Mersey Docks & Har- 
bour Board v. West Deiuiy Assessment 
Committee, Bottomiey v, Mersey Docks 
& Harbour Board, Bottomley v. Liver- 
pool Grain Storage 6c 'J^ransit (.'o., liTD., 
[1932J 1 K. B. 40 ; 95 J. P. 180 ; 47 T. L. K. 
408 ; (1926-31), 2 B. U. A. 840, C. A. 

Antioiation ;—A8 to (4) PoUd. WilkiuHcui r, Sibley & Doiievan 
(1931), 101 L. J. K. B. 20. 

226gg. Railway — Transfer of benefit to public 

— Who entitled — General engineering works.] 

— The mischief which the Railway Freight 
Rebate Scheme is designed to cure is a 
mischief in respect of iron & steel works, not 
a mischief in respect of general engineering 
works. Therefore, when a general engineer- 
ing works consists of four depat*tments, one 
of which falls within the definition of “ iron 
& steel works ” in Local Government Act, 
1929 (c. 17), Sched. XI., Pai’t I., para. 17, it 
cannot for the purpose of the above scheme 
be considered as four separate works, but ; 
must be regarded as a whole, & a general 


engineering works is not an iron steel 
works. — Central Marine Engine Works 
V, Amalgamated Ry. Cos. (1930), 20 By. Sc 
Can. Tr. Cas, 141. 

226hh. Canal — Building occupied by canal 

company's employees.] — Held: not entitled 
to benefit. — Lee Conservancy Board v, B. 
(1931), 39 LL L. R. 47, D. C. 

226JJ. Cold storage — ^Apportionment.] — ^Applt. 

CO. occupied two hereditaments abutting on 
the Thames which were used as cold stores, 
being equipped with refrigerating machinery 
& insulation necessary for dealing with ship- 
ments of refrigerated goods arriving in the 
port of London from colonial Sc foreign 
markets. The goods were brought to the 
hereditaments from the ocean-going steamers 
in insulated barges, on delivery into which the 
liability of the shipowners ceased. The goods 
were sorted to marks in the hereditaments. 
In one of these 17 J per cent, of the goods 
were delivered out immediately after sorting, 
while of the balance of 82^ per cent, part did 
not remain in the hereditament longer than 
twenty-eight days, & part, remained for a 
longer period. In the other hereditament 
12 per cent, were delivered out immediately 
after sorting, the balance remaining for a 
period up to twenty-eight days or Ion ger . Each 
hereditament had, besides its refrigerating 
chambers & machinery, a crane for the un- 
shipping of goods, a non-insula ted reception 
front & a non-insulated delivery front. On 
a claim by applt. co. for the derating of the 
hereditaments: — Held: (1) the heredita- 

ments, so far as regarded the refrigerating 
machinery Sc chambers, W'ere “ primarily 
occupied & used for warehousing merchandise 
not in the course of being transported,” & 
therefore were not entit led to be derated ; 
(2) the crane, non-insulated reception front 
Sc non-insulated delivery front were primarily 
used for dock purposes, <fc ^vere entitled to be 
derated ; Sc therefore (3) the value of the 
hereditaments for derating purposes must be 
appoi*tioned, the apportionment being 
between the value of the refrigerating 
chambers, etc., which were not the subject 
of derating, on the one hand, Sc the value of 
the crane, non-insulated reception & delivery 
fronts, which were the subject of derating, 
on the other hand. 

Per Scrutton, L.J. ; The primary use of 
refrigerating chambers is to store goods not 
being transpoi*ted, rather than, like barges, 
to serve as a means of transport. — Union 
Cold Storage Co. v. Moon, [1932] 2 K. B. 
648; 101 L. J. K. B. 791 ; 147 L. T. 487 ; 96 
J. P. 432 ; 30 I.. G. R. 433, C. A. 

Compare No. 226g, ante. 

Before this case add “ See, now, Local 
Government Act, 1929 (c. 17), s. 67.” 

Add, Annotaiion : — Reid. Engelke v. Mus- 
mann, [1928] A. 0. 433. 


PART I. SECT. 4 SUB-SECT. 6.— A. 

h i. .] — Christ College 

Tnist, as the owner of certain lauds & 
buildings In Hobart, was rated by the 
municipal council in respects of such 
buildings which were UB<;a as a public 
boys’ school. All pupils, with un- 
important exceptions, wore liable to 
pay foes. The fees received were 
considerably leas than the expense 
of the school. The deiicieucy was 
made good from income derived from 
caiHtal invested in trust for the 


school. Under the trust deed by 
which the school was established, sc 
Christ College Acts, 1928, no member 
of the board of management could 
derive any profit from the school : — 
Held : even if the school wore used for 
charitable purposes it was not used 
solely for such purposes, in that the 
compulsory pavment of fees by pupils 
made the Institution a business ; Sc, 
the words “ charitable purposes ** 
should be construed ejiisdem generis 
with hospital Sc benevolent society. Sc 
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not In their technical sense. — Christ 
C oLLRUE Trust v, Hobart Corrn., 22 
Tas. L. R. 67.— AUS. 

n i. Whether buildings used 

solely for ed'uccUional purposes exempted.] 
— Held: in Hobart Corpu. Act, 1693 
(Tas.), 8. 116, as amended by Hobart 
Corpn. Act, 1921 (Tas.), s. 18, Sc in 
Hobart Water Act, 1893 (Tas.), s. 60, 
the words ** charitable purposes ** 
should ho oonstrued ejusdem generis 
with hospital Sc benevolent asylum 
Sc not in their technical sense, therefore. 
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267a. Roman Catholic Church divided into 

blessed ** & unblessed ” parts.] — A 

Boznan Catholic Church was divisible by a 
movable partition into two parts, a blessed ** 
part in which the altar stood, & an “ un- 
blessed ” part« The whole building was used 
for public religious worship, but on certain 
nights in the week the partition was drawn 
across & the “ unblessed part was used for 
dances, the proceeds of which were devoted 
exclusively to church purposes ; — Held : the 
“ unblessed part was hot exempt from rates 
under the Poor Kates Exemption Act, 1833 
(c, 30), & was properly included in the 
valuation list. — Cardiff Archdiocese Trus- 
tees V. Pontypridd Area Assessment 
C oMMm’EE ^ Mountain Ash Rating 
Authority (1930), 144 L. T. 207 ; 94 J. P. 
246 ; 46 T. L. R. 683 ; 28 L. 0. R. 535 ; 
(1926-31), 1 B. R, A. 389, D. C. 

Annotation : — Consd. Ladies’ Hosiery & Underwear, Lid. v. 
West Middlesex Assessment Area Assessment Committee 
(1932), 90 J. P. 330. 


281. Add, Annoiationa : — Consd* Metropolitan Meat 
Industry Board v, Sheedy (1927), 97 L. J. 
P. O. 1. Apld. Fisher v, Oldham Corpn., 
[1930] 2 K. B. 364. 

286. Add, Annotation : — As to (3) Consd. L. 0. 0. v, 
Hackney B. C., [1928] 2 K. B. 588. 

327. Add, Annotation : — ^Refd. Metropolitan Meat 
Industry Board v, Sheedy (1927), 97 L. J. 

P. 0. 1. 


Sub-sect. 14a. — Industrial Hereditaments. 
See Sect. 3, sub-sect. 4, arde, 

384. Add. Annotation: — Refd. New Liverpool 
Eastham Perry &- Hotel Co. v. Ocean Accident 
& Guarantee Corpn., Ltd. (1929), 142 L. T. 
349. 

444. Add. Annotation : — Consd. R. v. London 
County Council, Ex p. Swan & Edgar (1927) 
(1929), 46 T. L. R. 612. 


buildings used solely for educational 
nrpoBcs w6re nol- exempted from rates 
y those sections, even If siich puri^oses 
were charitable In the ti'chnkjal sense. 
— Christ Colleoe Tiutst v. Hhrart 
Corpn. (1928), 40 C. L. R. 308.— AUS. 

t I. y. JV. C. .^1.1-Clty Act, 

R. S. S.. 1930, s. 447 (0), provides that 
the buildings, & grounds not exce(‘ding 
four acres, of the “ Y. W. C. A.” shall 
bo exempt fioni taxation, & a like pro- 
vlslrm for exemption is mode for “ any 
aflsorn. or orgunisatkm doing work for 
young women similar to the work done 
by the Y. W. C. A.” : — UHd: the word 
“ work ” in said proviMiou means the 
goal or objective of an ahsocu. not 
its activities, &, bince the objective of 
pltf. assocTi. was " similar ” to that of 
the Y. W, C. A,, it was entitled to the 
lioneflts of th<5 provision.— 8 istkk« of 
Sion (Socikty) v. Saskatoon (CUty), 
[1931 1 2 W. W. R. 653.— CAN, 

b i. .) — On the hearing of 

valuation appeals In the Circuit o1., it 
wan held that a convent. In vvhieh 
resided 43 nuns, was not exempt ; & 
that a laundry, managed by some of 
the nuns & worked by the inmates of 
a Magdalen Asylum, & which ndurned 
a profit of £1,300 a year, was not 
exempt. The nuns appealed in respt'ct 
of the convent. Of the 43 nuns 
residing in the convent, 14 weiv. 
allocated to manage an Industrial 
School; tho ivmafning 2.9 attended 
to the management of tho Asylum & 
the laundry. Then; was no evidence 
as to the number of nuns exclusively 
engaged in working the laundry. The 
produce of the land went to the suTiport 
of the nuns & tho ponitcnt>j in tho 
Magdalen Asylum If eld : the con- 
vent was not used exclusively for 
charitable purposes, since It accommo- 
dated not only those nuns who were 
engaged exclusively in charitable work, 
but also those who wei’c engaged in 
working tho laundry, & therefore it 
was not exempt from rateability. — 
Goon Shki'iierd Nunb v. Comr. of 
Valuation. [1930] 1. R. 016, — IR. 

0 i, Seaman* 8 Friendly Society — 

Work given up by society efe* corniinved 
by Navy League of Canada.] — Held: 
the latter body was not exempt. — 
He Navy Lbaoub of Canada (Assesr- 
MKNT OF llAUFAX BRANCH OF), [19271 
2 U. L. R. 184 ; 69 N. S. R. 212.— CAN. 

g (p. 460) I. lieserve for sftow 

ground.] — Connor v. Rockhampton 
City Council (1928), 22 Q. J. P. R. 91. 
—AUS. 

g (p. 460) ii. Salvation Army 

Home.] — Certain land In the City of 
Sydney was vested in deft, upon trust 
for social work of the Salvation Army. 
Upon the land ivas a building known as 


the Salvation Army Men’s Home. & 
used excluhiv'ely to supply needy 
persons with ac<;ommodatiou in tho 
way of beds A* meals which ot herwu'se 
they could not obtain. The charge 
made for beds was generally less than 
that made elsewhere, & in some ca^ieft 
no charge was made. In the mu.joril> 
of cases meals w'ere supplied free of 
charge Held : the land was used 
Holtdy for a charitable purpose there- 
fore was not rateable. — Sydnkv Mcni- 
(iPAL Council v. Salvation Arms" 
(N. S. W. Property Trust) (1931), 
31 S. R. N. S. W. .086 ; 48 N. S. 

W. W. N. 219 ; 10 L. G. R. 113.— AUS. 

PART I. SECT. 4, SUB-SECT. 7, 

I i. Seminary for edumtion of 

missionary pricHls.] — Held: the build- 
ing could not be deemed to be one 
*' used for church purposes ” within 
School Assessment Act, K. S. A., 1922 
(c. 52), 8, 24 (fif), & w-as not exempt, — 
Ruthenian Catholic Mihsion of tub 
Order of St. Basil the Great in 
Canada v. Mundark School District, 
No. 1603, [19241 2 D. L. R. 1143; 
[19241 2 W. W. 11. 481 ; 20 Alta. L. R. 
338.— CAN. 

ju J. Building also used for 

receipt of rent. 1 — Held : a building 
whico is u.sed or occupied for religious 
teaching is “ solely ’’used or occupied for 
that purpose within Metropolitan W ater, 
Sewerage & Drainage Act, s. 88 (1) (h). 
notwithstanding that 1*001 for land of 
tho owner, other than the land w hich is 
occupied by A used in connection with 
the building, is payable & is paid in 
the building. — Roman CxV'nioLic Arch- 
bishop OP Sydney v. Metropolitan 
Water, Seweraoe & Drain aoe 
Board (1928), 40 C. L. R. 472 ; [1928] 
Argus L. R. 162.— AUS. 

PART I. SECT. 4, SUB-SECT. 10.— C. 

sf. Liability before issue of patent .] — 
Ruddell V. Georoeson (1873), 9 
Man. L. R. 407.— CAN. 

Bg. .] — O’Grady v. MoCaffrat 

(1882), 2 0. R. 809.— CAN. 

sh. Half-breed lands.] — Re 

Mathers (1891), 7 Mon. L. R. 434.— 
CAN. 

•j. Whether lessee of Commonu>ealth 
land liable. ] — The lessee of land leased 
by a private individual from the 
Commonwealth of Australia, the owner 
of the land, is nol. liable to be rated by 
a local authority, the land itself not 
being rateable land.-— Coaldrakb r. 
Brisbane City Council (1928), 22 
Q. J. 1». R. 34.— AUS. 

PART I. SECT. 4, SUB-SECT. 12.— 

A. (a). 

tk. Agreement wUh municipedity 
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exempting taxpayer from lares — School 
tares collected separately by school 
trustees — Whether crcniptio?* applies 
to school tares.] — Kr p. Bathurst Co.. 
[1928] 4 D. L. R. 66.-~CAN. 

si, Pntfessors* rcsuicnces.] — Edmon- 
ton (Jri'Y V. EVANfJF.LICAJ. LUTHERAN 

BYxNod of Missouri, Ohio, & other 
States, [1932] 3 \V. \V. R. 275.— CAN. 

PART I. SECT. 4, SUB-SECT. 20.— A. 

t i. Construction of Assess - 

7nent Act, H. S. O., 1927.]— Tho inter- 
pretation w'hJch Kliould be placed upon 
the words used mainly for obtaluiiig 
iiiinerals from th<‘ ground ” in KiK;t. 
40 (4) of Assessment Act, 1927, is that 
it WMis thereby intended to relieve from 
municipal taxation all buildings, plant, 
& machinery, situate upon mining 
lan(i8, which form an esscmtlal ]>art of 
the system actively in operation in 
obtaining the minerals. Thci*e is no 
intention to narrow tho construction 
so as to cover <mly that w*hich is used 
(iirectly in getting out the minerals. — ■ 
Be Bollinger Consolidated Gold 
Minks, Ltd., & Tisdale Tow^vship, 
11931] 4 D. L. R. 239 ; O. R. 040.— 
CAN. 

t if. Loading pUr db eguipmerUfor 

shipment of coat.] — He Acadia Coax 
Co. s Assessment, [1925] l D. L. R* 
1179 ; 68 N. S. R. 17.— CAN. 

PART I. SECT. 4. SUB-SECT. 24.— 
C. (a). 

1 i. Land used for quarrying 

stone for harbour teorfc.s.]— Land used 
for quarrying stone for tho purposes of 
harbour works is not exempt from 
rating. — Napier Borough Council v. 
Napier IIarbout{ Board, [1930] 
N. Z. L. R. 239.— N.Z. 

PART I. SECT. 4, SUB-SECT. 24.— K 

432 ii. .] — Kstcourt Corpn. v. 

Union Government (1929), 50 N. L, U, 
21.— S. AF. 

PART I. SECT. 4. SUB-SECT. 24.— L. 

sn. Land leased to commissariat officer 
A occupied by troops.] — Held: exempt. 
— Principal Secretary of State 
FOR War V. Toronto Corpn. (1863), 
22 U. C. R. 561.— CAN. 

PART I. SECT. 4. SUB-SECT. 24.-4). 

a i. .1— /ec Hydro- Electrio 

Power Oommtbsion of Ontario ft 
Thorold ft Pelham Townships (1924), 
65 O. L. R. 431.— CAN. 

b1. Land used for public reserve — 
Zoological gardens.] — Held: the land 
was used for a public reserve within 
8. 132 <c) of the Local Government Act, 
1919, B. 132 (c), ft was exempt from 
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Part II. — Basis 

698, Add, Annotation : — Generally, Refd. Ladies* 
Hosiery & Underwear, Ltd. v. West Middlesex 
Assessment Area Assessment Committee 
(1932), 96 J. P. 330. 

708. Add, Annotation : — Consd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. 

705. Add, Annotation : — Apld. Consett Iron Co. 
V, Durham County Assessment Committee 
for No. 6 or Nortli Western Assessment Area, 
[1931] A. C. 390. 

725. Add, Annotation : — Oistd. Consett Iron Co. 
V, Durham County Assessment Committee 
for No. 6 or North Western Assessment Area, 
[1931] A. C. 890. 

726. Add, Annotation -Refd. Consett Iron Co. 
V, Durham County Assessment Committee 
for No. 6 or North Western Assessment Area, 
[1931] A. C. 396. 

727. Add, Annotation : — Generally, Refd. Consett 
Iron Co. V, Durham County Assessment 
Committee for No. 5 or North-West Area, 
[1931] A. C. 396. 

735. Add, Annotations: — Refd. Consett Iron Co., 
Ltd, V, Durham County Assessment Com- 
mittee for the North-Western Area, [1931] 

A, C. 390 ; Salisbury House Estate v. Fry, 
[1930] 1 K. B. 304, 

754. Add, Annotation : — Consd. Consett Iron Co. 
V, Diirliam County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. 

769. Add. Annotation : — Refd. L. C. C. v. Hachnev 

B. C., [1928] 2 K. B. 588. 


Sub-sect. 1 . — B ail ways . 

(Vol. XXXVIII., p. 534.) 

See, now. Railways (Valuation for Rating 
Act, 1930 (c. 24). 

800. After this case add ; — 

Derating of railways.] — See Rating & Valua 
tion (Apportionment) Act, 1928 (c. 44) 
ss. 1, 5 ; Local Government Act, 1929 (c. 17) 
ss. 68, 130 ; Sched. XI, ; & No. 220gg, ante. 


of Assessment. 

875. Add. Annotation: — As to (1) Refd. Mam- 
chester Corpn. v. Bolton Assessment Com- 
mittee & Westhoughton Urban District 
Counch (1930), 144 L. T. 618. 

901. Add. Citation 1 B. R. A. 111. 

Add. Annotaiions : — Consd, Manchester 
Corpn. V. Bolton Area Assessment Com- 
mittee & Little Hulton Urban District 
Council (1930), 144 L. T. 570 ; Manchester 
Coipn. V, Bolton Assessment Committee & 
Westhoughton Urban District Council (1930), 
144 L. a\ 018; St. James’ & Pall Mall 
Electric Light Co, v, Westminster (City) 
Assessment Committee (1932), 96 J, P. 296. 

903. Add. Amiotaiions : — Folld, Manchester 
Corpn, V. Bolton Area Assessment Com- 
mittee & Little Hulton Urban District 
Council (1930), 144 L. T. 570. Consd. St. 
James’ & Pall Mall Electric Light Co. v, 
Westminster (City) Assessment Committee 
(1932), 96 .T. P. 290. 

903a. .] — By sect. Ill of the Man- 

chester Corpn. Waterworks Act, 1847, the 
corpn. were authorised to levy a domestic 
water rate on occupiers of property in the 
city & a pubhc water rate on owners of such 
property. A poor rate was made in respect 
of a hereditament consisting of part of the 
aqueduct from T. to M. in the township of 
L. The method of assessment adopted by 
the coi’pn. & the assessment committee was 
that approved by the Plouse of Lords in 
Kingston Union v. Metropolitan Water Board, 
No. 901, the profits basis system. For the 
relevant year the revenue of the corpn. in 
respect of their water undertaking was 
£755,043 5s. Hd., including £79,099 13s. lid., 
the amount collected in respect of the public 
water rate. After deducting the expenditure 
of carrying on the undertaking there remained 
a balance of £402,335 4s. 2d., &, out of this, 
provision was made (i) for payment of interest 
& dividends ; (ii) for sinlmg fund in respect 
of the moneys boiTowed by the corpn. under 
the statutory powers for their water under- 
taking, including sums to meet expenditure 
on the construction of works, none of which 
were comi)leted or occupied or brought into 
use until after the period for which this rate 


PART II. SECT. 1, SUB-SECT. 1. 

y i. — J<c. IfUDSON's Bay Co. 

& City of Eomo.nton, llUiej] 1 W, W. 
K. 796 ; 2 V. L, II. 81g.— CAN. 

yii. - - Posaible 'line of propfrlu 

n Hlrictcd. 1 ~ -(Ut ampia ^ B r. a L rriEa CJo. 
r. Montreal East, [19:J2] 1 U. L. 11. 
705.— CAN. 

%y.A greement for fixed assessment value 
— Basis of valuation — Construction of 
aar€C7nent.]~-CiTX of Ottawa v. Cana- 
dian National Hys., [1925] 3 

D. L. R. 762 ; [1925] S. C. R. 494.— 
CAN. 

sz. Valuation fur unearned increment 
tax.]~~Re Wallbiui>ge Se Reoistrau 
:iF Land Titles, [1930] 2 W. W. R. 
;;C1 ; 3 D. X,, R. 752 ; 4 D. L. R. 768 ; 
;; W. W. n. 2.59.- CAN. 

sa. Equalisalioih of as»cssnirni.i~ • 
Suet. 96a cif j\«st*F5Hmcnt Act was Ju- 
t^iuled to i^nvem tlic futui'C methotJ of 
equalisiTii? the asHcrisimeut. The cur- 
tailment of the po^^el‘ 1o levy in future 
W’as to he in respect of an cqualiBatiou 


arrived at by 1,ho altorc^d method but 
effected according to tho orderly pro- 
cedure already established by the 
Asseshmeiit Act & not otherwise . — Re 
Bockoliffe Park Village & Caulk- 
ton County, [1931] 4 U. L. XI. 737 ; 
(). li. 737. -CAN. 

sc. Benefit from local imxmovemen Is- ~ 
Burden to be considered.] —Where under 
City Act, It. H. S„ 1930, the cost of 
local jinprovcincnts is charged in whole 
or in part against the abutting or oth(*r 
property specially benefited thereby, 
the general aHscssmeut of such property 
should not bo increased because of its 
additional value duo to tho local 
improvements, without., at least, taking 
into consideration the burden of tho 
special assessments therefor. — Hillieu 
V . Regina City, [1932] 2 W. W. R. 
561. --CAN. 

PART II. SECT. 1, SUB-SECT. 2.— A. 

dd i. ,1 — Edinburgh Assessor 

V. Caira & Crolla, [19281, S. C. 398. 
—SCOT. 


dd ii. .] — Heritable Securi- 

Sc Mtoe. INVESTMEN'T Ashogn., 
Ltd. V . Glasgow Assessor, [1928] 
S. C. 401.— SCOT. 

■V. Barm let by father to son-- 
Whether rerU conditioned as fair annual 
rains.] — Marshall v. Wigtownshire 
Assessor, [1929] S. 0. (Ct. of Soss.) 
333.- SCOT. 

PART II. SECT. 1, SUB-SECT. 2.— B. 

f i. .] — Rangoon City Corpn. v. 

Dawoodjee (1928), 1. Xj, R. C Ran. 
669.— IND. 

g i. .1 — Rangoon Turf Club v. 

Rangoon Corpn. (1927). I. L. R. 6 
Ran. 75.— IND. 

PART II. SECT. 2, SUB-SECT. 3.— 
A. (a). 

t I. Extraordinary v. 08 t of 

constructing reservoir during tvar,]-- 
Fife Assessor v, Dunfermline Dis- 
iTtioT Committee, [1929] S. 0. (Ct. of 
SosB.) 304,— SCOT. 
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was made ; & (iii) for the promotion of the 
Bill for the Manchester Oorpn. Act, 1919, by 
which the corpn. were empowered to make & 
maintain fnrther reservoirs at H. & other 
works, the construction of no part of which 
had been commenced The sum which had 
to be provided in the following year for debt 
charges in respect of moneys borrowed for 
the last-mentioned purposes amounted to 
£114,674, but there was no earmarking of 
the proceeds of the public water rate against 
this sum. The assessment committee, for 
the purposes of their valuation of this here- 
ditament, included the whole of the sum of 
£79,099 13s. lid., the proceeds of the public 
water rate, in the gross revenue of the corpn. ’s 
water undertaking & made no dfeduction in 
respect of debt charges ; — Held : this siim 
should be excluded. But for the fact that 
the landlords* charges were included in the 
account there would have been no need for 
the hypothetical tenant to raise this public 
water rate or any part of it. The sum raised 
by the public water rate was part of a larger 
sum provided to meet debt charges in respect 
of money borrowed by the corpn. for the 
constmetion of additional works uncompleted 
& not in occupation at the date of the rate. — 
MANciiKSTEit Corpn. v. Bolton Area Assess- 
ment Committee & Little Hulton Urban 
Distrjct Council (1931), 144 L. T. 571 ; 
(1926- 31), 1 B. B. A. 463. 

904. A d(L A nnoiaiion : — Refd. Manchester Corpn. 
y;. Bolton Area Assessment Committee & 
liittle Hulton Urban District Council (1930), 
144 L. T. 570. 

920. Add. Annotation : — Oencralb/, Refd. Consett 
Iron Co., Ltd. v. Durham County Assessment 
Committee for the North-Western Area 
(1930), 99 L. J. K. B. 277. 


928a. Hereditament must be assessed as pro- 

ductive or unproductive.] — In the rating of a 
water undertaking extending over several 
parishes, ascertained on the profits basis as 
approved by the House of Ix>rds in Kingston 
Unwn Metropolitan Water Boards No. 901, 
a hereditament, part of the undertaking, in a 
parish which has been assessed on the con- 
tractor’s basis as “ indirectly productive ** 
in that parish, cannot be at the same time 
further assessed at an additional sum as 
“ directly productive.** To do so would be 
to produce that very injustice which the 
profits formula was designed to prevent. — 
Manchester Corpn. v. Bolton Area 
Assessment Committee & Westhouohton 
Urban District Council (1930), 144 L. T. 
018; 95 ,T. P. 00; 47 T. L. R. 210; 29 
L. G. R. 185 ; (1920-31), 1 B. R. A, 415, D. C. 

1017. Add. Annotation : — Consd. London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 94 .T. P. 211 ; St. 
James’ & Pall Mall Electric Light Co. v. 
Westminster (City) xVssessment Committee 
(1932), 90 J. P. 290. Refd. Ladies’ Hosiery 
& Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 90 
J. P. 330. 

1057a. — ^ .] — On an appeal to quarter 

sessions against a rate for the half-year 
ended Mar. 31, 1928, in respect of certain 
coal mines of which applts. were occupiers, 
applts. contended that, inasmuch as the 
mines had been worked at a loss since 1925, 
the rateable values thereof should be reduced 
to nil, or, alternatively, to nominal amounts. 
On May 10, 1928, applts. entered into a new 
lease for a term of twenty years of part of 
their properties. QuarLjr sessions found 
that under the trade conditions prevailing 


PART II. SECT. 2. SUB-SECT. 3.~ B. 

c i. Houses occupied hy employees 

— ShouTooui for sale of gas apjjHunces.] 
— CniKFF (lAH LiariT Co., Ltd. r. 

]*KHTHHH1ICK ASKKBSOII, KKI.TY (iAS 

Co. V . Fife Assessou, 119281 S. C. 
(Ot. of Schb.) 45 j. — SCOT. 

sb. Gas mains — Ta.rahht where situ- 
aied.l — Moxthfal Jjciit, Heat & 
PowF.n CoNsouDATFa* 1’. ()t:ti:emont, 
[ID.'CJJ 2 1). L. K. 305.— CAN. 

PART II. SECT. 2, SUB-SECT. 6.- A. 

d i. .] — Cousin v. Edinburgh 

Assessor, [1028] S. C. 392.— SCOT. 

PART n. SECT. 2, SUB-SECT. 7. -A. 

n i. Whether houses let to jniners 
nidithd t(t deduct iort as heing used for 
purposes of ivorking mine.]- Ga DZ ow 
CoDLiERY Co., Ltd. r. Lanarkshire 
Assessor, 11928] S. C. (Ct. of Sc.ss.) 
4'U.- SCOT. 

PART II. SECT. 2. SUB-SECT. 13. 

n (p. 571) i. .]— Queensland 

HErosTT Bank, Ltd. v . Brisbane 
City Council. 11928] S. H. Q. BL - 
AUS. 

h (p. 574) i. Asscssnnetd made 

in one year adopted as assessment for 
foUonring year -kertmval of persem from 
municipality.] — PUf. removed from the 
City of T. to the Townsliip of Y. on 
Dec. 14, 1923. He paid an income 
tax to the City of T. in 1923 & to tUc 
Townsblp of y. in 1924. An assewb- 
raent roll for Uie City of T. was pre- 
pared & settled In 1923, pmisuant to 
bve-lawunder Assessment Act, H. 8. ()., 
1914, ft. 57, Sc pltf., then resident in 
T., was entered on this roll for income. 


This assessment of 1923 was, pursuant- 
to sub -sect. 5 of said sect. 57, adopted 
by tlie City council of 1924, by bye-law 
passed Feb. 28, 1924, & the City levied 
on pltf. an income tax in 192-J, which 
lie paid under protest. Ho now sought 
repayment r .* idtf. should suc- 

ceed.-- -.Siurox V. Toro.n’To City, [1929] 
3 L. L. K. 8.72 : S. C. R, 484 ; revsg.. 
11929] 1 D. L. R. 933 ; 93 U. L. R. 
397.— CAN. 

h (p. 574) ii. — .1” 

IMtf. corjui. su(‘d deft, for incoino tax 
levied (»ri her in 1939, l»aHed nn an 
a.sse8smout roll prepared in 1929 & 
completAjd & ivl.uriicd liy the assessor 
on yept. 20, 1929, at wliich time deft , 
was resKiiiig in Ottawa, On Nov. 8, 

1929, s)ie removed from Ottawa & did 
not i‘csidc thor<^ again ; -Held : from 
Nov. 8, 1929, to Apr. 3. 1930, deft, 
had a voste<l right to frei‘doni from 
municipal taxation in Ottawa for 1930, 
Sc the Assessment Amendment Act of 

1930, winch came into force on Apr. 3, 
1930, was not retroactive so us effec- 
tively to cancel & destroy deft.'s 
vesteil right,. — Ottaw'a v. Kemi’, 
[1931] 4 1). h. R. 412; O. R. 753.— 
CAN. 

aa (p. 574) i. Effect of change of cow- 
dUions in locality .] — Hudson’s Bay 
Oo. r. intiNCE Albert, [1930] 3 

W. W. R. 81.— CAN. 

dd (p. 674) i. Hridgc orcr inkrimtiomil 
river— Whether doctrine of “ ad medium 
filum ” appUrs,] — lie Fort Krte Vil- 
lage & Buffalo & Fort Erie J’ublic 
Bridge Co., 11928] 1 J). L. R. 723; 
61 O. L. R. 502.— CAN. 

n (p. 575) i. Lands converted from 
** dry ” to “ we.U*] — Secretary of 
State for India v. Raman ujacuariak 
(1928), L. R. 65 Ind. App. 289.— IND. 
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r (p. 575) i. Proper deductions 

from gross incofue.] — (1) A joint stock 
trading co. being assessed for income 
by a city corpn. was held to have no 
right to deduct from its gross receipts a 
sum received from a building on. for 
dividends upon shares of the building 
co. owned by the trading co. The 
profit fi*orn w’hich the dividends wore 
paid by the building co., though 
derived from rentals or leal property, 
tSc th<‘refore not subject to assessment 
as income of the building oo., were not 
received by the trading co, as rentals. 

(2) The amount of the allowance for 
“ overhc;ad expenses ” should bo fixed 
& detoiTninable in the proportion which 
the amount of non -taxable income 
bears to total gross Ineome. 

(3) Tt»e trading co., having powder 
under its charter to acquhe, hold, Sc 
sell the bonds & shares of ot.her in- 
corporated cos. purchased shares Sc 
bonds of the A. Co. ; &, to finance the 
purchase, bon'owed money from a 
bank Held : in the circumst^inces, 
interest paid by tiie trading co. to the 
bank iiiioji the money l>orrowed should 
not, in fixing the amoimt of the trading 
co.’s assessable income, be deducted, 
as being expenses or carrying charges, 
from the gross rcceir)t.s, — lie Wallace 
Realty Co. & Oitawa, [1929] 4 
IJ. L. R. 784 ; 64 (>. L. R. 265 ; affd. 
as to (1) A' (2) ; revsd. ns to (3), [1930] 
8. C. R. 387 ; 3 D. L. R. 417.— CAN, 

iw. Deduction in respect of — Works 
used for manufacture of steel — What are 
— Not works preparing scrap metal for 
sale to steel manufacturers.V — John 
Jackson Sc Co. (Iron Merchants), 
Ltd. V. G1.A80OW Assessor, [1928] 
S. O. 41C.— SCOT. 

BX. Works for refining crude oil 

— What are — Works for refining tar .] — 
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at the time when the rate was made, none of 
applts.’ propei-ties could be worked except 
at a loss, & that there was no indication t^t 
conditions of trade were likely to improve 
within a year ; &, further, that the only 
basis on which any one could have been 
foimd who might have entered into a tenancy 
of the properties at that time would have 
been on the assumption that his tenancy 
would continue for a term of years & in the 
hope that conditions of trade would improve 
during that period. Upon these findings 
they rejected applts.’ contention ; — ffeld : 
(1) the expression “ term of years,** as used 
by quarter sessions, meant a tenancy from 
year to year, which might be put an end to 
on notice ; where a colliery was actually 


being worked by the occupier as a going 
concern the expectation of better trade subse* 
quent to the year of assessment was a con- 
sideration which might be taken into account 
in arriving at the true assessment ; (2) inas- 
much as quarter sessions had not included 
any matter of law which they ought to have 
excluded, or excluded any matter of law 
which they ought to have included, the 
quantvm of the rateable values of the mines 
was a pure question of fact for that ct. — 
CoNSETT Iron Oo., Ltd. v. DtruHAM County 
Assessment CoionrTEB fob No. 6 ob 
North-Western Area, [1931] A. C. 396 ; 
100 L. J. K. B. 242 ; 144 L. T. 649 ; 95 J . P. 
98 ; 47 T. L. R. 301 ; 29 L. G. R. 231 ; 
(1926--3r), 1 B. R. A. 308, H. L. 


Part ill, — Special Rate. 

1123. Add. Citaiion .•—[1928] Oh. 340. 


Part IV.— The 

1145. Add* Annotaiion : — Distd. Ladies’ Hosiery 
& Underwear, Ltd. v. AV’est Middlesex Assess- 
ment Area Assessment Committee (1932), 90 
J. P. 336. 

1146. Add* Citations : — 97 L. J. K. B. 10 ; (1926- 
31), 1 B. R. A. 231. 

1146a. Rating & Valuation Act, 1925 

(c. 90), Sched. L, provisions 11, 12.] — By 
provision 12 of Sched. I. to the Rating & 
Valuation Act, 1926 : “ No person who is a 
member of any committee to which the 
duties of the rating authority with respect 
to the preparation of the valuation list are 
delegated shall be qualified for appointment 
as a member of the assessment committee.” 

A rating authority had appointed a sub- 
committee to fix the values of properties in 
the district for the purpose of the prepara- 
tion of the valuation list. They appointed 
P. & G. members thereof, & subsequently 
appointed the same two persons as their 
representatives on the reap, assessment com- 
mittee. The applicant had given notice 
of objections to his assessment to the reap, 
committee, & on learning the above facts, 


Assessment. 

obtained a rule nisi for a prohibition to that 
committee from hearing & determining his 
objection: — Held: (1) a writ of prohibition 
would lie to an assessment committee ; 
(2) within provision 12, the duties of the rating 
authority with respect to the preparation of 
the valuation list had been delegated to the 
sub-committee of which P. & G. were 
members, &, consequently, they were dis- 
qualified from sitting on the assessment 
committee tmder provision 12, although 
at the time of their appointment thereto they 
were not disqualified ; (3) P. & G. were not 
interested “otherwise” within provision 11, 
which refers to an interest ejusdem generis 
as that of an owner or occupier. — R. v. 
North Worcestershire Assessment Com- 
mittee, Ex p* Hadley, [1929] 2 K. B. 397 ; 
98 L. J. K. B. 606 ; 141 L. T. 667 ; 93 J. P. 
199; 45 T. L. R. 525; 27 L. G. R. 458; 
(1926-31), ] B. R. A. 279, 1). V. 

1146b. Jurisdiction of High Court — Pro- 

hibition.] — R. V. North Worcestershire 
Assessment Committee, Ex p. Hadley, 
No. 1146a, ante* 


J AMISS Iloss & Co. (Lime Wharf), 
Ltd. V . Stirlinoshire Assessor, 
[1928] S. C. 420.~-SCOT. 

«y. Manufactory — What is — Not 

cellars dt warehouse used for “ quietiny,** 
** fining*** boUling maturing beer.}^ 
Whitbread & Co., Ltd. v* Edinburgh 
Assessor, [1928] S. 0. 425.— SOOT. 

Bz* Not warehouse^ 

stores rf? workshops of whisky blender ,] — 
John Walker & Sons, Ltd. v. Kil- 
marnock Assessor, [1928] S. C. 430. 
—SCOT. 

«b. Distillery — Bonded warehouses 
apart frotn distillery — Whether whole 
entitled to deduction as manufactory .] — 
Distillers Co., Ltd. v. Edinburgh 
Assessor. 11928] S. O. (Ct* of Sess.) 
13r).—SCOT. 

Bc. — - - Bonded warehouse forming 
inicyral part of dUlillery — Whether wlwle 
eniifUd to deduHioti as manufactory ,] — 
MNARKsiiiRE Assessor Distillers 
^ ~ ■ . C. (Ct. ( 


sd. Erected on ground rented 

by manufacturer — Whether works dt 
ground entitled to deductions.]- London 
& North-Eas'lern Ky Co. V* Glasgow 
Assessor, [1929] S, C. (Ct. of Soss.) 
325.— SCOT. 

sf. Grandstand dt buildings erected 
for greyhound racing track.] — Scottish 
Greyhound Kacino Co., Ltd. v* 
Glasgow Assessor, [1929J S. C. (Ct. 
of Sobs.) 285.~-SC0T. 

sh. Manufactory — Part of process 
carried on at separate, works — Whether 
whole entitled to deducti<m.}—"Ql*^saovf 
Assessor «. Scottish Tube Co., Ltd., 
[1928] S. C. (Ct. of Seas.) 4«6.— SCOT. 

sk. — — Htorcs* tmrehouses or other 
subjects assodated unth but not forming 
inlc(jral part of manufactory " Whether 
whole entitled to deduction*] - - John 
IjKng & CJo., Lrn. t . Dundee Assessor, 
Dundee Assessor v* Don Bros. 
Buist & Co,. Ltd., Dundee Assessor 
r. Caibd (Dundee), Ltd., Bell & 
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SiMjfi V . Dundee Assessor, Distiu^ers 
CJo., Ltd. V . (D^asgow Assf^shor, [1929] 
S. C. (Ct. of Ses8.) 315.— SCOT. 

gl, Premises used for cold storage 

— manufacture of ice — Whether 
premises entUled to deduction.] — Milne, 
William, Ltd. u. Glasgow Assessor, 
Union Cold Storage Co.. Ltd, v. 
Glasgow Assessor. [1929] S. C. (Ct. of 
Sees.) 296.-»SCOT. 

sm. Condnned iron <£? steel works— 
Whether to he treated as wnum quid for 
purposes of deductions*] — Colville 
David & Sons, Ltd. v. Ayrshire 
Assessor, [1928] S . C. (Ct. of Sosa.) 
460.— SCOT. 

BO. Carting contractors premises- ~ 
Comprising stables * workshops* etc . — 
Capable of being let for separate occupa- 
tion — Whether whole to he treated as 
unum quid ,] — Cowan & Oo. v* Edin- 
burgh Assessor, Cowan & Co. r. 
Glasgow Assessor, [1928] S. C. (CJt. 
of SosB.) 450.— SCOT. 



Vd. saqnniL-Bates and Bating.' Cases 1157—1225. 


1167. Add, Amwtation : — Consd. Ladies* Hosiery 
& Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 96 
J. P. 336. 

llSSa. No injustice — Similar properties in- 
correctly assessed.] — ^Applts., who were 

assessed in respect of their premises at £325 
gross & £267 rateable value, objected that 
they had been incorrectly & uiifairly assessed 
in that seven other hereditaments of the 
same class in the same valuation list had 
been assessed at lower figures. Applts. 
called no evidence to prove that their assess- 
ment was higher than the rent which might 
be expected to be obtained for their premises, 
& their only witness agreed that the rent 
would be at least £326 ; nor did applt-s. seek 
to alter the assessments of the seven other 
hereditaments, but they sought to use these 
as evidence that their own assessment was 
excessive & unfaii* : — Held : as applts.* 
hereditament had been entered in the valua- 
tion list at the proper figure, evidence that 
the seven other hereditaments had been 
assessed at a lower fi^re was irrelevant 
could not be used to justify a reduction of 
applts.’ assessment. That evidence was of 
no weight unless for the purpose, on proper 
notice, of con*ecting the inaccuracy of the 
other hereditaments. — Ladies’ Hosiery & 
Underwear, Ltd. v. West Middlesex 
Assessment CoMMirrEE, [19321 2 K. B. 079 ; 
101 L. J. K. B. 632 ; 147 L. T. 390 ; 90 J. P. 
330 ; 30 L. G. B. 309, C. A. 

1158b. Return required by rating authority — 
Form — Validity.] — Defts. for the purpose of 
making a new valuation list under Rating 
Valuation Act, 1925 (c. 90), s. 40, having 


served a notice on pltf. requiring him to 
make a return of certain particulars, including 
gross takings & outgoings ” of his licensed 
premises & other particulars not contained 
in Rating & Valuation Act (Returns) Rules, 
1926, Sched., pltf, commenced an action 
for a declaration that the form of returns 
required was illegal, unauthorised <fc ultra 
virest & called evidence to prove that the 
offending requisitions were not “ reasonably 
req^uired for the purpose of carrying out tliis 
Act ” within the above sect. : — Held : pltf. 
had proved his case & was entitled to the 
declaration claimed. — Grant v, Knares- 
BOROUGH Urban CouNcn., [1928] Ch. 310 ; 
97 L. J. Ch. 106 ; 138 L. T. 488 ; 92 ,1. P. 
30; 44 T. L. H. 224; 26 L. G. R. 105; 
(1926-^31), 1 B. R. A. 238. 

1159. Add, Annotation: — As to (2) Refd. R. v. 
West Norfolk Assessment Committee, Ex p. 
Ward (F. B.) (1930), 94 J. P. 201. 

1162. Add, Annotation: — As to (2) Refd. Ladies’ 
Hosiery & Underwear, Ltd. v. West Middlesex 
Assessment Area Assessment Committee 
(1932), 96 J. P. 336. 

1164. Add, Citation 1 B. R. A. 70. 

Add, Annotation : — Consd. Kingston Mill, 
Stockport V, Owen (1928), 141 L. T. 161. 

1168a. Valuation officer present — Proceedings 

invalid.] — R. v, Surrey County Assessment 
Committee, North-Eastern Area, Ex p, 
WOOLWORTH & Co. (1932), 174 L. T. Jo. 607, 
1). C. 

1169. Add, Annotation : — Refd. Re Airedale 
Garage ('O., Anglo-Soutli American Bank, 
Ltd. V. Airedale Garage Co. (1932). 101 
L. J. Ch. 289. 


Part V.-— Making of the Rate. 


Sect. 2. — Amendment op Rate (Vol. 

XXXVIII., p. 685). 

Add the following case ; — 

1184a. Duty of rating authority to alter ** then 
current rate ” — On alteration of valuation list 
by assessment committee.] — Applts., in .Tan. 
1927, gave notice of objection to the valua- 
tion list, &; relief was refused by the assess- 
ment committee. In Nov. 1927 the new 
assessment committee which came into being 
on Apr. 1, 1927, reconsidered applts.’ objection 
<fc granted relief, as from Apr. 1, 1926. They 
altered the valuation list accordingly, but the 
rating authority refused to alter the rate 
book, on the ground that the assessment 
committee could not make their recon- 
sidered decision relate back to the earlier 
rating period in which the objection had been 
originally taken & decided ; — Held : it was 
the duty of the rating authority to alter 
their “ then current rate ” on receipt of 
notice from the assessment committee, & 
** then current rate ” meant the rate current 
at the date of the objection. — Kjngston 


Mill, Stockport, Ittd. v, Owen (1928), 141 
L. T. 161 ; 93 J. P. 68 ; 46 T. L. R. 107 ; 27 
L. G. R. 12 ; (1920-31 ), 1 B. R. A. 273, I). C. 

1188a. Change In amount — Disallowance of relief.] 
— ^Wliere in the assessment of property relief 
has been claimed & in the fii\st instance 
allowed in the valuation list under ihe 
derating provisions of Local Government 
Act, 1929 (c. 17), but subsequently disallowed, 
the resulting change in the amount of a rate 
payable in respect of that property takes 
effect as from the date of the making of the 
rate, as if the cho-nge had been caused by a 
proposal for the amendment of the rateable 
value . — Re Airedale Garage Co., Ltd., 
Anglo-South American Bank v, Airedale 
Garage Co. (1932), 301 L. J. Oh. 289 ; 147 
L. T. 372 ; 96 J. P. 312 ; 48 T. L. R. 477 ; 30 
L. G.R. 286, C. A. 

1193. Add, Annotation : — Refd. A.-G. v, I^eds 
Corpn., [1929] 2 Ch. 291. 

1225. Add, Annotation : — Apld. A.-G. v, London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 518. 


PART IV. SECT. 2, SUB-SECT, 1. 

n (p. 680) i. .] — Vabson V, 

Town op Vborevillb (1916), 34 
W. L. R. 604.— CAN. 

ff (p. 680) 1. Error as to owner- 

afcip.j— K rumm V, Shepard (Alta.). 
[19271 3 D. L. R. 364; [19271 2 
W. W. R. 330 ; affd,, [19281 3 D. L. R. 
887 ; [1928] S. C. R. 487.— CAN. 

ICp. 681)1. Re German- 


town Lake District Sewers Combs. 
Ex p. Calhoun (1863), 10 N. B. R. 
(6 Ail.) 464.— CAN. 

q (p. 682) I. ** Parcel 

Whai is,]— Re McBride (1927), 38 
IL C. R. 431,— CAN. 

PART V. SECT. 4. SUB-SECT. 1. 
■b. Expense of aqueduct,] — St. Hya- 
CINTHE UEUTRE DU PATRONAOH DB) 
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V. St. Hyacinthe City (1926), Q. R, 
41 K. B. 496.— CAN. 

PART V. SECT. 4, SUB-SECT. 2.— C. 

so. Oovemment annuity.] — Held: the 
amniity paid to a person by virtue of a 
Dominion Government annultv con- 
tract, issued under the provisions of 
7 & 8 Bdw. 7, o. 6, is income 
within Income War Tax Act, 1917, & 
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Part VI. — Appeals 


1297a. No appeal from sessions on question of fact 
— What is question of fdct — Quantum of rate- 
able value of mine.] — Consett Iron Co., 
L/pd. V, Durham County Assessment Com- 
MiTT'EE for No. 5 or North-Western Area, 
No. 1057a, ante, 

1297b. Appeal from Divisional Court to Court of 
Appeal — Time for.] — Bottomley v. West 
Derby Assessment Committee, Mersey 
Docks & Harbour Board v. West Derby 
Assessment Committee, Boti'omley v. 
Mersey Docks & Harbour Board, Bot- 
tomley V. Liverpool Grain Storage & 
I'ransft Co., Ltd., No. 2201T, ante, 

1309. For “ affg,” read “ revsg,** 

Add, Annotation: — As to (1) Consd. R. v. 
West Norfolk Assessment Committee, Ex p. 
Ward (F. B.) (1930), 94 J. P. 201. 

1321a. Appeal by county valuation committee 

— Against several assessments — One notice 
suflicient.] — Where a county valuation com- 
mittee appointed under Rating & Valuation 
Act, 1925 (c. 90), s. 18, appeals to quarter 
sessions in respect of the assessments of a 
number of hereditaments in the same assess- 
ment area, it may serve one notice of appeal, 
& set out the particulars of the assessments 
in a schedule. Separate appeals are not 
necessary, provided that copies of the notice 
aie served upon all persons who w'ould be 
entitled to be served if separate appeals were 
lodged. — Glamorgan County Valuation 
Committee v, Barry Area Assessment 
Committee, [1931] 1 K. B. 167; 99 L. J. 
K. B. 610 ; 144 L. T. 203 ; 94 J. P. 238 ; 
10 T. L. R. 635 ; 28 L. G. R. 523 ; (1926 -31), 
1 B. R. A. 133, I). 

1328a. Where one notice of appeal against 

several assessments.] — Glamorgan County 


Valuation Committee v. Barry Area 
Assessment Committee, No. 1321a, ante, 

1332. Add, Annotation : — Consd Embleton v, 

Norwich Union Life Insce. Soc., Norwich 
Union Life Insce. Soc. v, Embleton (1927), 11 
Tax Cas. 681. 

1355. Add, Annotatimi : — Refd. Ladies* Hosiery & 
Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 
96 J. P. 336. 

1381. Add, Annotation : — As to (2) Consd. 

Glamorgan County Valuation Committee v, 
Barry Area Assessment Committee (1930), 
99 L. J. K, B. 615. 

1392a. Next sessions after date of rate — Not date 
of realisation of grievance — County Rate Act, 
1852 (c. 81), s. 22.] — The appeal given by 
above sect., to a parish which is “ aggrieved 
by any rate or assessment ** made upon the 
county rate basis to “ the next quarter 
sessions of the peace after such cause of appeal 
shall have arisen ** must be brought to the 
next practicable quarter sessions after the 
parish is in fact aggrieved by the rate ; the 
appeal is not to the next practicable quarter 
sessions to be held after the parish finds out 
tliat it is aggrieved. 

A county rate which affected the parish 
of M. was made in Oct. 1904. In Jan. 1905, 
as the result of an appeal by a railway co. 
against tl^eir assessment to the poor rate in 
the parish of M., the rateable value of the 
l^arish for the purpose of the county rate basis 
or standard was reduced by a considerable 
sum. On Apr. 17, 1905, the parish council 
of M. gave notice of appeal to the next quarter 
sessions against such part of the basis or 
sta^ndard as alTected that palish. A also against 
the rate existing upon that basis or standard, 


is not Issued free of taiuiion. — 
Kennedy v. Minister op National 
Revenue, fJ929J Ex. C. R. 36. — CAN. 


PART VI. SECT. 1. SUB-SECT. 1. 

b (p. 600) i. .] — Observations 

upon the impropriety of members of a 
valuation committee taking part in 
the decision of a case. In which they 
have a personal Interest. — Lanark- 
suiRE Assessor v, O'Hara, [1928] 
S. C. 391.— SCOT. 

b (p. 600) ii. To report to muni- 

cipal council.] — CoLQUUouN V, Dris- 
coll (1894), 10 Man. L. II. 254.—- 

CAN. 

b (p, 600) iii. Appeal ayainM 

equalised assessment — Under Public 
Schools Act.] — On an appeal agaiust 
the equalised assessments made under 
Public Hchools Act, s. 133, as amended 
by 1928. c. 48, s. 13. the only question 
for the judge to decide is whether the 
equaliser has done what the statute 
as amended requires him to do, i.e. 
made Ids equalisation on the basis of 
the equalisation made by the Manitoba 
Tax Commission. — Pc Beaupejouu 
School District, [1928] 3 W. W. It. 
310.— CAN. 

b (p. 600) iv. Board of Revision 

Valuation — To state case — Questixm 
of lair.l — Tie WlNNlREO CHARTER, 
11928] 1 VV. W. R. 613.— CAN. 

b (p. 600) V. .1 — Re Vancouver 

Incorporation Act tfe Canadian 
Pacific Rv., [1930] 4 D. L, R. 80. — 

CAN. 


1 (p. 601) I. .]— B. was 

tenant of property In a city when an 
assessor was making his rounds, & she 
wa.s comictly entered on his roll as a 
separate school supporter. Some time 
later, before the roll was finally 
revised, 13. vacated the ni-endses k, 
tiicy wore occupied by another resident 
who was a public school supporter : — 
Held : although the entry of B.'s 
namo was not an error at the time It 
wjis made, it became an error before 
the roll was ilnatly retiirned, & the 
absence from the roll of the now' 
tenant was an omission : Sc the error 
as to one tenant & the omission as to 
the other w'ere, upon a proper appeal, 
open to correction by the ct. of re- 
vision or by the c.ounty ct. judge upon 
appeal from the ct. of Tension. — Re 
Bayack, (1929J 3 D. L. H. 480 ; 64 
O. L. R. J4.— CAN. 

1 fp. 601) ii. — .1— The Ct. of 

Revision under s. bG of AsKessmeut 
Act, R. S. O., 1927, has no higher 
Iiow'cr than to make such corrections 
as the a.8seahor might, Sc if he had been 
aware of them, ouglit to liave niad(.‘. - 
Caven r. OnvvwA, [19321 O. R. 300 ; 
3 J). L. R. 42.— CAN. 


bb (p. 601) i. Lands Valuation 

Appeal Court — AppecU not involving 
q%t^ion of value ,] — Glashow Assessor 
V. Glasgow Corpn., [1929] S. 0. (Ct. 
of Seas.) 291.— SCOT. 


tt (p. 601) i. .1 — Re Fraser's 

Appeal, Re Winnipeg Charter. 
[1927] 4 D. L. R. 213; [1027] 2 

W. W. R. 600 ; 36 Man. L. R. 597.— 
CAN. 


tt (p. 601) ii. .]— Quinn v, 

Salmon Arm, [1929] 4 D. L. R. 1085 ; 
40 B. C. K. 111.— CAN, 

tt (p. 601) iii. .] — A complaint 

having been made to a et. of revision 
against an assossmont It merely dis- 
missed tbe complaint Sc ordered a new 
assessment, T'wo days later it ailoi^ted 
the assessor’s report of the new assess- 
ment which reduc-ed the former assess- 
ment ; — Held : the taxpayer could not 
bo deprived by said procedure of his 
right of appeal to the Judge of the 
county ct. — Baird v. West Kildonan, 
[1929] 4 D. L. U. 306; 2 W. W. R. 
465 ; 38 Man. L. R. 232.— CAN. 

XX (p. 601) i. - Method of appeal 
laid doimi by taxing statute.] — Cuab- 
LOITETOWN V. Tanton, [1930] 4 

D. L. R. 01.— CAN. 

BO. Whether barred where appellant 
has furnished statemetU of value ,] — 
Held : when a person has, under Lands 
Valuation (Scotland) Act, 1854, s. 7, 
fiunlshed the assessor with a w'ritton 
statement of value, bo la not thereby 
burned from appealing, under sect. 9 
of the Act, against that value as 
excessive. — Cowdenbeath Pubuc- 
House Society, Ltd. v. Fife 
Assessor. [19201 S. C. (Ct. of Soss.) 
280.— SCOT, 


PART VI. SECT. 1, SUB-SECT. 7. 

a I. Time for bringing 

action ,] — Barish & Co. v. Gap No. 3 
Rural Municipality & Biss, 11926] 
3 D. L. R. 738 ; [19261 2 W. W. R. 
618; 19 Soak. L. T. 660.— 43AN. 
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they alleging that they only knew of the 
result of the appeal by the railway co. & its 
effect on the county rate basis on Mar. 28 : — 
jffeld : the parish council had not appealed 
against the county rate to the next quarter 
sessions after the “ cause of appeal ” had 
arisen within above sect., & therefore the 
quarter sessions had no jurisdiction to enter- 


tain the appeal against the rate. — W est 
Hiding of Yorkshire County Council v, 
Middlei'on Parish Council, [1906] 2 K. B. 
157 ; 76 L. T. K. B. 486 ; 94 L. T. 785 ; 70 
J. P. 326 ; 22 T. L. R. 493 ; 4 L. G. R. 024, 
D. C. 

Annotations : — CODSd. Glamorgan Comity Council t?. Barry 
Overseers, [191 2 J 2 K. B. C03 ; K. v, Carnarvonshire JJ. 
Ex p. Carnarvon County Conucil, [1918] 1 it. B. ‘2iS0. 


Part VIII. —Recovery of Rate. 

1464. After this case in cross-reference 1477a. Depends on actual occupation.] — 

Poverty of ratepayer.] — See Rating & Valu- London County Council v, Hackney 

ation Act, 1925 (c. 90), s. 4” read “s. 2 (3), BoROuan Council. No. 37a, ante, 

(4) for ‘‘ B. 4.»* 


PART VIII. SECT. 1. 

e (p. 621) i. Wh(U defences avail- 

dble.] — Village op Hagkrsvillk v, 
llAMBLKTON, [19271 4 D. L. R. 1044 ; 
Cl O. L. R. 327.-~CAN, 

e (p. 621) ii. Effect of distraining 

on right to sue,] — When a rural munici- 
pality distrains under Rural Mimicl- 
pality Act, R. S. S., 1920, for overdue 
taxes, its right to recover judgment 
for the taxes as a debt Is suspended 
while the distress exists & until the 
sale thereunder, since although the 
Act provides that overdue taxes may 
bo recovered by distress & also by 
action as a debt it does not provide 
that those remedies may bo pursued 
concurrently. — G islasom v. Rcual 
M r;\icii*ALiTV of Foam Laicjc 6c Waud, 
(1929) 2 D. L. R. SHU; 1 W. W. R. 
239 ; 2.3 S. L. R. 359,--CAN. 

6 (p. C21) iii. Against purchaser 

of land — Effect of War Itevenue Amend- 
ment Act, 1926, 8. C.W/eZd; the 
expression “ the personal covenant to 
pay *’ in above sect, means “ any 
personal covenant to pay,*’ &: thereby 
protecd-s a purchaser from actions to 
recover on a covenant to pay interest 
or taxes as well as on one to pay tlm 
purchase-money, even though the 
taxes agreed to he paid by the pur- 
fjhaser have been paid by the vendor. — 
Rohhon a. Guatiam, [1929] 4 D. L. R. 
902 ; 3 W. W. R. M9 ; 38 Man. L. R. 
330.— CAN. 

e (p. 621 ) iv. In summary way — 
rmpmt sanctioned under Water Act, 
1912.] — The impost sanctioned in 
Water Act, 1912, s. 88 (1), is a rate & 
may bo recovered in a summary way 
in accordance with the proceed urc 
]>reKcrIbed by sect. 89 (3) of that Act.- - 
tie Jamiehon, Kx p. CimiSTiAN (1928), 
28 S. li. N. S. W. 275.—- AUS. 

n (p. 621) i. .1— 

Clauy V. Boulay (Ont.), [1928] 2 
D. L. R. 144.— CAN. 

n (p. 621) li. Lessee,]— 

Heydkn V, Castle (1888), 15 O. R. 
257.— CAN. 

^ P (p. 621) i. Mayor,]— 

Oreenstreet V. Paris Hydkaui.ic 
C o. (1874), 21 Gr. 229.— CAN. 

Q (p. 621) i. Reeve.] — 

Totten v. Truax (1889), 16 O. R. 490. 
—CAN. 

bb (p. C21) i. .)— 

Tetrault V, Vaughan (1899), 12 
Man. L. R. 467.— CAN, 

bb (p. 621) ii. .]— 

Bannatyne V. Pritchard (1906), 16 
Man. L. R. 407 ; 5 W. L. K 478.— 
CAN. 

bb (p. 621) ill. Agricultural 

co-operative association,] — Mbasner v. 
Bengert, [1927] 3 D. L. K. 938 ; 
[1927] 2 W. W. R. 713 ; 21 Sask. L. R. 
572 ; varying, [1927] 5 D. L. R. 205.— 
CAN. 

bb (p. 021) iv. Life tenant 


— Whether rights of remainderman 
defeated.] — A Hfo tenant cannot by 
defaulting in the payment of taxes 6c 
then acquiring the tax -sale title, instead 
of redeeming, defeat the remainder- 
man’s rights. — M ayo v. Leitovski, 
[1928] 1 W. W. R. 700.— CAN. 

dd (p. 621) i. .]— Connor 

V. McPherson (1871), 18 Gr. 607. — 
CAN. 

fP (p. 621) i. .]— 

Gemmel V. Sinclair (1885), 1 Man. 
L. R. 85.— CAN. 

kk (p. 621) i. Lots on plan 

in registry not duly certified by sur- 
veyor.]- -A fiTos V. iNNis (1878), 20 
Gr. 42.— CAN. 

kk fp. 021) ii. Fixtures— 

liu ild i ngs mach inery. ] — B uil dings 

oreiited by the owner of land for use 
In the making of bricks held to fornj 
part of the realty, although some of 
them were attached to the land by 
nothing but their own weight. They 
therefore became the property of deft., 
who l)ecatne registered owner of the 
land in pursuance of the purchase 
thereof at a tax sale under Assessment 
Act. Certain machinery in said build- 
ings was also held part of the realty. — 
ISlcCuTCHKON V. Ltghtfoot, 11928] 2 

W. W. R. 240.— CAN. 

11 (p. 621) i. .]—Re Hen- 

DERSO.N (1891), 7 Man. L. R. 481.— 
CAN. 

11 (p. 020 ii. .] -Re Carey 

6c Lot 05, Sub-division op ].»ot 39 E., 
St. .John (1893). 9 Man. L. 11. 483.— 

CAN. 

11 (p. 621) iii. .1 — Rush v. 

Pembina (Alta.), [1927] 1 D. L. K. 
394 ; [1927] 1 W. W. R. 215.— CAN. 

qq 621) i. How 

far deed conclusive .] — Archibald i*. 
Youville (1891), 7 Man. L. R. 473.— 
CAN. 

qq (p. 621) ii. .] 

— SCHULTA V. Alloway (1894), 10 
Man. L. R. 221. -CAN. 

tt (p. 620 i. .]— 

Weegan V. McDiabmid (1862), 12 
C. P. 499.— CAN. 

Lount r. Walkington (1868), 15 
Gr. 332.— CAN. 

e (p. 622) i. — Whether 

seal valid,] — McRae f, Corbett (1890), 
6 Man. L. R. 426.— CAN. 

e (p. 622) ii. .)— 

NANTON V. ViLLBNEUVE (1894), 10 
Man. L. R. 213.— CAN. 

e (p. 622) iii. Deednot 

in duplicate.] — Nanton v. Villeneuve 
(1894), 10 Man. L. R. 213.— CAN. 

e (p. 622) iv, Injunc- 

tion to restrain issue of deed — No bye- 
law passed .] — James v. Bell, 11 
0. L. T. Oco. N. 57.- -CAN. 

6 (p. 622) V. - Amend- 

ment of Tax Recovery Act, 1919 (c. 20), 
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8. 44a.] — Thacker v. Smoky Lake 
Municipal District, Shearer v. 
Smoky Lake Municipal District, 
A.-O. OP Alberta v. Smoky Lake 
Municipal Distiuc’t, Pelletier v. 
Opal Municipal Districi’ (Alta,), 
[1924] 3 W. W. R. 929.— CAN. 

g (p. 622) i. .J — 

If when land has been sold by a 
municipality for taxes the notice pro- 
vided for by sect. 42 of Tax Recovery 
Act, or in lieu thereof that provided 
for by soot. 9 of Tax Sale Relief Act, 
3022, has jiot been sent to the oumer 
the sale is invalid. If in an action by 
the owner to recover damages for the 
wrongful sale he testlfles that ho never 
re(‘eived said notice & the ct. sees no 
rtaison to dislxdieve him, the onus is 
on the municipality to prove that it 
was sent.— K OWN ATZKi v. Bear Lake, 
Municipal District, [1930] 3 W. W. R.. 
353 ; [1931] 1 D. L. R. 334 ; revsd. on 
other grounds, [1931] 1 W. W. R. 757 ; 
2 D. L. R. 318 ; 25 Alta. L. R. 351.— 
CAN. 

n (p. 022) i. .1— 

Doe d. Upper v. Edwards (1849), 6 
IT. C. R. 594.— CAN. 

n (p. 022) ii. .]— 

Donovan v. Hogan (1888), 15 A. R. 
432.— CAN. 

bb (p. 622) i. .] 

— White v. Municipal District of 
Inga & Pidgeon, [1929] 1 D. L. R. 
360 ; 1 AV. W. R. 172 : 23 Alta. L. R. 
585 ; revsf/., [1928] 3 D. L. JL 829 ; 3 
W. AV. K. 251.— CAN. 

dd (p. 622) i. Notice 

la mortgagee of application for title sent 
to wrong address not delivered.]- - 
Howe v. Kipp, [19271 3 1). L. R. 1048 ; 
[19271 2 W. W. R. 522 ; 21 Sask. L. R. 
637.— CAN. 

ft (p. 622). Revsd., [1927] 1 D. L. 11. 
1063 ; [1927] S. C. R. 50.— CAN. 

gg (p. 622) i. .]— 

Rush v. Pembina (Alta.), [1927] 1 
D. h. R. 394 ; [1927] 1 W. W. U. 215. 
—CAN. 

kk (p. G22) i. 

,1— Donovan v. Hogan (1888), 

15 A. R. 432.— CAN. 

m (P- C22) i. — : — .1 

— Summerland Development Co., 
Ltd. l\ Sitmmerland, [1928] 4 D, L. R. 
258 ; 11928] 3 AV. AV. R. 145,— CAN. 

mmm (p. 622) i. — 

.]— Hill v. Macaulay (1884), 6 

O. R. 251.— CAN. 

mmm (p. 622) ii. 

.]— Reed v. Smith (1884), 1 

Man. L. R. 341.— CAN. 

mmm (p. 622) iii. 

.] — Tetrault v. Vaughan (1899), 

12 Man. L. R. 457.— CAN. 

pit (p. 622) i. .] — 

Grkenstiuset V, Paris Hydraulic 
Co. (1874), 21 Gr. 229.— CAN. 

itt (p. 622) i. .1— 

Wood v, Birtlb (1887), 4 Man. L. 11. 
415.— CAN. 
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1488. Add, Annoiaiion : — ^Reld. L. C. 0. v, Hackney 
B. O., [1928] 2 K, B. 688. 

1525a. Effect of compounding allowance — On pro- 
ceedings for recovery under Poor Rate Assess- 
ment & Collection Act, 1869 (c. 41), s. 2.] — 
Where owners are rated instead of the 
occupiers, the fact that the owners are 
entitled t/O an allowance if the rate is paid 
by a certain date does not preclude the rating 


authority from enforcing at an earlier date 
papnent of so much of the rate as is recover* 
able at one time under Poor Bate Assessment 
Collection Act, 1869 (c, 41), a. 2. — Lowery 
V. Kingston-upon-Huix Corpn., [1930J 
1 K. B. 368; 73 Sol. Jo. 819; mb nom. 
Lowery v. Hull Corpn., 09 L. J. K. B. 
. 127 ; 142 L. T. 286 ; 94 J. P. 60 ; 28 L. G. R. 
27 ; 16 T. L. B. 57 ; (1926-31), 1 B. K. A. 
359, o. a. 


Part IX. — Rates and Rating in the Metropolis 


1536. Add, Annotation: — Refd. Consett Iron Co. 
V, Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. ,T. K. B. 277. 

1545. Add, Ayi notation : -Refd. Towde v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 

1546. Add. Annotation Refd. Towde v. Improved 
Industrial Dwellings Co., [1931] 1 K, B. 263. 

1561. Add. Annotation: — Refd. B. v. Stepney 
(V)r]jn., Ex p. Walker A Sons, IJd. (1932), 
96 J. P. 360. 

1564a< Failure to object in time— Whether man- 
damus to alter lies.] — The prosecutors were the 
ocicupiors of hereditaments whicli they 
claimed to be industrial hereditaments, but 
on Dec. 11, 1929, quarter sessions decided, 
subject to a special case*., that tlie said here- 


ditaments wei*e not entitled to be placed in 
the special list. Before the case stated was 
heard, the quinquennial valuation list, 1930, 
was deposited & approved. No objection to 
that list, which included all tlio said here- 
ditaments as non-industrial, wa/S. taken by 
the prosecutors on tlie assumption that, if 
the Div. decided in their favour on the 
case stated, the amendment of the new 
valuation list would follow automatically. 
On Apr. 6, 1931, the new valuation list came 
into force, and on Apr. 23, 1931, the Div. Ct. 
allowed the prost^cutors’ appeal from quarter 
sessions, ordered the hereditaments to be 
inserted in tin* special list. This was done 
so far as the old valuation list was conceited, 
but the rating authority refused to alter the 
new' valuation list, on the ground that they 


k (p. 023) i. .J— 

McDonald v. Robillard (1863), 23 

U. C. 11, 105.--CAN. 

r (p. 623) i. Whether sale 

conducted in fair, open <£• proper 
mamikXT.\ — Donovan v. Hooan (1888), 
16 A. R. 432.— CAN. 

r (p. 623) ii. .]— 

McRae v. Corbett (1890), 6 Man. 
L. R. 426.— CAN. 

r (p, 623) iii. .]— 

SooTT V , Imperial Loan Co. (1896), 
11 Mon. L. R. 190.— CAN. 

dd (p. 623) i. night to 

recover damages against municipatUu — 
Assessment Act, R. S. M, (c. 101). 
N. 192.) — Clemons v . St. Andrews 
(1896), 11 Man. L. K. 111.— CAN. 

oo (p. 623) i. J*ro- 

perty not sufficiently defined or described. ] 
— Townsend v. Elliott (1861), 11 
C. P. 217.— CAN, 

oo (p. 623) ii. .] 

— Domaniskt r. Fitzgerald (1921), 
62 D. L. R. 6U ; 66 N. S. R. 1.— 

CAN. 

pp (p. 023) i. Issued 

under repealed Nanton v. 

VIIJJ 2 NETJVE (1894). 10 Man. L. It. 
213.— CAN. 


existing leases — Effect of.] — Shkwokuk 

V . Seafred, (19273 3 D. L. R. 280 ; 
[1027] 2 W. W. II. 207 ; 36 Man. L. R. 
469.— CAN. 

ooo (p. 623) iv. Issue of 

cerHfixeUe of title- — Effect of — On judg- 
ment for alimony filed against land .] — 
Re Smith, Re Land Titles Act, 
[19261 2 D. L. R. 556 ; (1925] 1 

W. W. R. 1057 ; 19 Sask. L. R. 577.— 
CAN. 

000 (p. 623) V. Eo liaJbilUy 

to Tnortgagee for rcnlnls received .] — 
Deft, purchtwed at a lax sale land of 
which pltf. <50. was & lot the 

land to a tenant. Pltf. co. redoomod 
tho land & then sued deft, for the 
niiital he had rcceiv<id In the interval : 
— TlcM: deft, had tho rigrht to leaso 
the land as an owner conld, & to 
rtjcioive tho rents. The mtgree., not 
heiiiff in poHsc^ssion, conld not claim an 
acKHUintlnj? merely becanso it had paid 
tiic arrears of taxes. — -National Trust 
( o. r. Barker, (1.0311 3 D. L. R. 583 ; 
(). H. 38H.~ CAN. 

k (p, 024) i. Time for 

bringing. 1 — Grernstrebt v. Paris 
Hydraulic Co. (1874), 21 Gr. 229.— 
CAN. 


nnn (p. 623) i. Burden of 

proof — Of invalidity .] — McRae v. Oor- 
BE-rr (1890), 6 Man. L. R. 426.— CAN. 

nnn (p. 623) ii. Of 

validity.] — Allow ay v. Campbell 
(1891), 7 Man. L. R. 606.— CAN. 

ooo (p. 623) i. Bidding 

more titan amount due for taxes and costs 
— Effect of.] — Re Dunn & Expropria- 
tion Act (1898), 12 Man. L. R. 78.— 
CAN. 


ooo (p. 623) ii. Mortgagee — 

Taking assignment of tax sale certificcUe 
cP obtaining title — ExHnguishmerU of 
mmlgagcr’s riplits.)~F ARROW v, 

Massky-Harris Co., Ltd., [1927] 3 
D. L. R. 997 ; [1927] 2 W. W. R. 539; 
21 Sank. L. R. 610. — CAN. 

ooo (p. 623) lii. Sfaienumt 

in ccrtifiralc of title that title subject to 


k (p. 624) ii. Costs — 

LvaJtmity of purchaser. 1 — Blanchard 

V. SCANLAN (1885), 3 Man. L. R. 13.— 
CAN. 

d (p. 624) i. .]— 

Be Lewis & Phalen (N. W. T.) (1906), 
1 W. L. R. 36.— CAN. 

> (p. 624) I. • Meaning 

of sale.*'] — There is a “sale” within 
the meaning of “ sale ” In Tax Recovery 
Act, R. a A., 1922, 8. 21 (1). as 
amended by 1923, s. 28, when a bond 
fide, agreement has been made to sell 
to a purchaser at the auction sale 
authorised by said Act. — ^Standard 
Trust Co. v. Municipality of 
Stewart, 11929] 2 D. L. R. 271 ; 1 

W. W. R. 660 ; 24 Alta. L. R. 56 ; 
rtvsg., 11928] 4 D. L. R. 802 ; 3 W. W. R. 
409.- CAN. 


f (p. 624) i. Purchaser 

of land sola under decree.] — Turrill v. 
Turrill (1877), 7 P. R. 142.— CAN. 

ff (p. 624) i. .1— 

Fonseca v. Schultz (1891), 7 Man, 
L. R. 458.— CAN. 

kk (p. 624) 1. Whether 

adequate remedy.] — Schultz v. Allo- 
WAY (1894), 10 Man. L. R. 221.— CAN. 

kk (p. 624) ii. Sale, by 

purcluiser— Whether uraiver of right to 
tender,] — New Brunswick Land & 
Investment Oo. v. Simk, [1928] 4 
D. L. R, 214; affd., (1929] 3 D. L. R. 
197.— CAN. 

oo (p. 024) i. Rates owing to 

local autliorUy — Incorporated with muni- 
cipality before payment.]— 

City Council v. Hodge, [1U28) 
S. R. Q. 102 ; 22 Q. J. P. R.63.— AUS. 

ooo (p. 624) 1. When 

proceedings taken to collect tax.] — Re 
McKenzie H. D. Co., [1928] 1 D.L. K. 
336 ; 8 C. B. R. 509.— CAN. 

ppp (p. 624) i. ^ .1 

— A person who, although he has not 
yet any estate- in possession. Is entitled 
to an estate In remainder for life, is a 
“ person who has some interest In the 
land,” within the moaning of sect. 229 
of Assossmcnl Act, 1924. — Rogers r. 
ClCNYK, fl931} 3 \V. W'. H. 20; 40 
Man. L. R. 233.— CAN. 

PPP (p. 624) ii, Croj) payment 

lease — Whether lessor assignee of lessee.] 
— Where there Is a crop -payment lease 
the lessor’s title to hJs share of the 
imdelivored crop cannot be said to bo 
derived by “ assignment from a taxable 

S erson ” vlthln sect. 357 (c) (11) of 
luniclpal District Act. 1926, but is 
vested In tho lessor diretjtly by virtue 
of Crop Payments Act-, 1922 ; &, 

therefore, is not property which Is 
“ liable to seizure for taxes ” within 
sect. 301 of said Municipal District Act. 
—Great West Life Assurance Ck). 
V. Sterling Municipal Distrhtt, 
[1931] 3 W. W. B. 730 ; 11932] 1 

D. L. IL 088 ; 26 Alta. L, «. 199.— 
CAN. 
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•were neither bound nor entitled to do so, 
the prosecutors not having objected to the 
new valuation list. On a rule nisi for a 
mandamus to command the rating authority 
to insert the hereditaments in the special 
list : — Held : the prosecutors not having 
objected to the new valuation list at the 
proper time, the rating authority liad no 
power to alter it, & the K. B. D. had no 
jurisdiction by mandamus to compel a body 
to do what it had no power to do, Ac the rule 
must be discharged. — R. v. Stepney Cokpn., 
Ex />. Walker (John) Ac Sons, Ltd. (1932), 
00 J. P. 360 ; 48 T. L. R. 660 ; 30 L. G. R. 
416, D. C. revsd, 49 T. L. R. 103 ; 76 Sol. Jo. 
868, O. A. 

1608. Add. Annotation : — Consd. Lewis v. Elgy 
(1027), 11 Tax Cas. 723. 

1616a. Time tor hearing appeal.] — When it is 
impossible for justices to dispose of their 
list by Mar. 81, they have jurisdiction after 
that date to hear an appeal of which notice 
was given at the proper time, Ac, if the parties 
are not ready for trial as soon as the justices 
are able to hear the appeal, the justices have 
a discretion to postpone the hearing, so that 


they may have proper materials before them. 
— K. V. London County JJ., Ex p. Locke 
Lancaster & Johnson (W. W. & R.) & 
Sons, Ltd., [1929] 1 K. B. 81 ; 98 L. J. K. B. 
44 ; 139 L. T. 609 ; 92 J. P. 183 ; 44 T. L. R. 
728: 72 Sol. Jo. .584; 26 L. G. R. 549; 
(1926-31), 1 B. R. A. 267, IL i\ 

Aunotutuyn : -Consd. R. r. London .Tuaticos, LV p. Sliorc- 
tliRh Aswessmont fJoniinitteo IHi J. 

1617a. ^ Power to extend time.] — The time 

fixed by Valuation (Metropolis) Act, 1869 
(c. 67), s. 42 (13), for the hearing of appeals 
is imi>erative & not merely directory. '^Ihei'e- 
fore the jurisdiction conferred on justices 
by sect. 34 of that Act to order notice of 
appeal to be given after the date, Jan. 14, 
specified in s. 42 (12) in an api^ropriate year 
only enables that to be done whei*e the notice 
can be given in time for the hearing of the 
appeal before the ensuing Mai*. 31, as pro- 
vided by s. 42 (13). — K. v. London Jchticew, 
Ex p. Shoreditch Ashehsmbni’ Committee, 
[1932] 2 K. B. 697 ; 101 L. J. K. B. 599 ; 147 
L. T. 357 ; 9(> J. P. 323 ; 48 T. L. R. 531 ; 
30 L. G. R. 357, L. C. 
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REAL PROPERTY AND CHATTELS REAL 
Part I.— In General. 

14, Add. Annotation: — Held, Grant v. Edmondson, [1931] 1 Oh. 1, 


Part II. — Estates and Interests in Real Estate. 


159a. ,] — A leasehold for lives being settled 

on A. for life, with remainder to B., as quasi 
tenant in tail, with remainders over : — Held : 
the quasi tenant in tail could not, by fine or 
otherwise, during the life of A., bar the 
subsequent remainders without the con- 
currence of A. — Slade v. Pattison (1835), 
5 L. .1. Oil. 51. 

Annotations : — Befd. Edwards v. Champion (1853), 3 Do G 
M. & G. 202 ; PlckersgdU v. Grey (1862). 30 Beav. 352. 


183a. Cestui que vie dead — death concealed.] — 

Be JoBHEiiNS, Bx p, Fi^etchek (1836), 4 
L. J. Ch. 219. 

220. Add. AnJiotalioiK : — Refd. Be Wells, 8win- 
buiiie-llanham v. Howard (1932), 48 T. L, II. 
617. 


PART I. SECT. 1. 

3 ii. .] — Hujtter r. 

Farrell (N. B.) (1913,) 13 E. L. K. 
354 ; 14 D. L. R. 556.-~CAN. 


PART I. SECT. 3, SUB-SECT. 1. 

f i. Right to huild.] — The right 

to build a house ou another man’s laud 
is not an incorporeal hereditament. 
Such a right is a mark of title & of 
exclusive enjoyment, & is not an case- 
ment or profii (1 prendre. — Pitman v. 
Nickerson (1891), 40 N. S. li. 20.— 
CAN. 

PART I. SECT. 6. 

c 1. Krectwns hu purchaser 

under instalment aareemeni.] — What 
may he only a chattel if erected by a 
tenant for years may well beconu! part 
of the soil if erected by a pm’chttser of 
the land under an agreement for sale. 

Wire fencing & fence posts erected 
or completed by the deft, while he 
occupied land, previously rented to 
him, as purchaser under an instalment 
agreement made with the Crown held 
to have beeonu? part of the soil, &, 
therefore, to have passed to the 
Crown wlieri deft, gave up the agi'cc- 
ment & surrendered all his interest 
in the land to the Crown, & to have 
liccornc subsequently the property of 
pltf. when he purchased the land from 
the Crown. — L arochp:lij5 v.Makcuand, 
[1928] 3 W. W. R. 731.— CAN. 

c II. .] — On the question 

whether articles affixed to land have 
become part of tiie realty, the intention 
of the person who atllxed them is 
material only in so far as It can be 
presumed from the degree & object of 
the annexation. Bulldiags erected by 
the owner of land for use in the making 
of bricks Ijeld to form part of the 
realty, although some of them w'ert^, 
attached to the land by nothing but 
their own weight. They, therefore, 
became the property of deft., who 
became rcglstei-ed owmer of the land 
in pursuance of the purchase thereof 
at a tax sale under Assessment Act. 
Certain macliinery in said buildings 
was also held part of the realty. — 
McCutcheon V. Lighitoot, [1928] 2 
W. W. R. 240.— CAN. 

1 I. Printing presses.] — Richardson 
r. Hardie, [1928] 2 W. W. R. 240.— 
CAN. 


m (p. ()03) i. Jioxc far English law < 
fljrtiircft applicable in VancuJM — a 
hclween onghial vendor snibseque'i 
TawTH-BA^rtKEU v. ItEE 
a 922), 00 r>, u, K. 426 ; 17 Alti 
L. li. 319 ; [1921] 3 W. W, R. 77(1 
revsd. on the facts, [1923] 3 D. L 1 
927 ; (1923] 3 W. W. R. 451.— CAN. 


PART I. SECT. 7. 

o. When presumed — After long 

possessian .] — Dob d. MoKay v. Allen 
(1851), 7 N. B. R. (2 All.) 191.— 

CAN. 

PART II. SECT. 1, SUB-SECT. 1. 

sm. Use forever"' — Effect.] --A m 
Act provided that the county of lu 
should pay a siun to^vards the cost of 
a huiidiug owned by the tow'n of L. for 
the “ use forever ” of cci*tain rooms 
in the building: — II chi : an interest 
in laud miknown to tho common law 
may be created by statute. The 
word.s “ use forever ” did not give a 
foe himplo or a joint tenancy, ])Ut gave 
a right in perpetuity, the fee simpli' 
remaining in tho town. — Li'NF.XBicini 
('I’OWN) XI. LTTNKNBKfm (Ml NP II'ALJT V ). 
[19321 I 1). L, li. imi ; 4 iM. P. R. 181. 
—CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
A. (a). 

sa. Estate of widow of locatcc- - Pxildic 
Txinds Act (Ont.), 1914, 8. 47.]— AY- 
Court, [1930] I D. L. R. 113 ; [19291 
S. C, R. 50.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
A. (b). 

a 1. grantee ** for cecr.”] — 

Truht & Loan Co. v. Clarke (1878), 
3 A. n. 429.— CAN. 

a ii. “ the heir.^ of his body for 

twmty'one years or the term of his life 
fully to be completed.*"] — Deft, on 
Oct. 13, 1852, granted the land in 
qiK'Stion to one S. to hold ** to the said 
S. bz. tho heirs of his body for twenty - 
one years, or the term of his natural 
life, from Apr. 1, 1853, fully to ])o corn- 
pletx^d & ended *’ : — BeM : l«y the 
lease S. took a life estate, in whicdi the 
term merged, & he, thorefons had no 
interest which the sheriif could sell 
under the fi.. fa. against goods.— 
Da LYE XI. ROBEirj’SON (18()0), J9 
U. C. R. 411.— CAN. 

PART II. SECT. 5. 

pp (p. G79) i. .]— 

Campbell v. Royal Canadian Bank 
(1872), 19 Gr. 334.— CAN. 

0 (p. 680) i. A— Re 

Lespkrance, [1927 J 4 D. L. R. 391 ; 
61 O. L. R. 94.— CAN. - 

o (p. 680) il. .}— AY 

Williams (1903), 24 C. L. T. 91 ; 7 
O. L. R. 156; 3 O. W. R. 251.— 
CAN. 

t (p. 680) i. .1 — Re Tierney, 

[1927] 3 D. L. R. 043 ; 60 O. L. H. 
052.— CAN. 


qq (p. 680) i. hands passing to 

husband xmder intestacy of father— 
Husband dying intestate,] — Re Archi- 
bald (1908), 5 E. L. R. 510.— CAN. 

aaa (p. 680) 1. What is.] — 

Ironsides v. Green (Man.), [1927] 
3 D. L. R. 168 ; [1927] 2 W. W. li. 
59.— CAN. 

aaa (p. 680) ii. .] — 

Re Ripstein Estate (Man.), [1927] 3 
W. W. K. 791.— CAN. 

aaa (p. 680) iii. .] — A 

claim of homestead under the Dower 
Act. C. A., 1924, c. 54, rests upon a 
dwelling-house being not merely occu- 
pied by the owner but as his JhomeL” 
Tho words “ his home " import some- 
thing more than a mere temiiorary or 
occasional lodging place. Though not 
every homo is a homestead, yet, sub- 
ject to certain qualifications us to tho 
need of a written consent to a ehauge of 
homestead, the homestead (if any) can 
only be where the home is. 'J'hero 
cannot lie more than one horaest-ead 
at any one time. — National Trust 
Co., JiTD. r. Grkkngard (Man.), 
119301 1 1). L. R. 58 ; 11929] 3 W. W. R. 
3G3.— CAN. 

aaa (p. 680) iv. .] — 

An upstairs suite In on apartment 
block cannot be a “ homestead ” 
mthln Dower Act, C. A., 1924, c. 53 ; 
nor can the fact that the o^vne^ of sucli 
a block resides in one of the suites 
therein render the whole block his 
“ homestead.” — Re RirsTiinN Estate, 
[1929] 2 D. L. R. 935: 1 W. W. li. 
788 ; 38 Man. L. R. 184 ; affg., [1927] 
3 W. W. R. 791.— CAN. 

aaa (p. 680) v. .) — 

Frobtad V. Libek, [1927] 3 D. L. R. 
916; [1927] 2 W. W. R. 650 ; 21 

Saak. L. R. 603. -CAN. 

aaa (p. 680) vi. — Effect of 

adultery A — Neltlier at eomraoii law' 
nor under Dower Act does adult/ery 
disentitle a wife to dower, although it 
is a ciroumstanco to he taken into 
aecoimt by tho judge in deciding 
whetlier it is fail* & XTasonablo to order 
that her consent to the disposition of 
tlie homestead be dispensed with under 
sect, 8. Except, however, by her 
consent or under such an order her 
right to dower In the homesteaxl 
cannot be denied her. — Re Miller, 
[1929] I D. L. R. 147; 11928] 3 
W. W. R. 643.— CAN. 

aaa (p. 680) vli, Change 

of homestead without wifc*8 consent,] — 
A husband & wife lived together on 
property owned by him in the town of 
V. She left him & they lived 
separately thereafter. After tho 
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297a. Whether court wiU supply word “ of.”] — 

By a voluntary settlement A, & his cousin 
limited certain gavelkind lands to a relative, 
C„ for life, with remainder to her issue, & 
for default of such issue to the use of the 
right heirs of E., deceased, & J.,** who was 
then living, “ the two sisters of the said A., 
their heirs & assigns, as tenants in common 
for ever ** : — Held : the ct. declining to read 
the limitation as a limitation to ** the right 


heirs of E,, deceased, & of J.,*' herself took 
a vested remainder in fee simple in a moiety 
of the property expectant on the death of 0., 
without issue ; &, accordingly on the death 
of C., who survived J,, & died without issue, 
the moiety passed to J.’s co-heirs in gavel- 
kind. — Hawes v. Hawes (1880), 14 Oh. D. 
614 ; 43 L. T. 280. 

Annotations : — ^FoUd. Tie Featherstone’e Trusts (1882), 22 
Cb. D. 111. Consd. Re Dale, Mayer v. Wood, [19311 
1 Ch. 357. 


separation he changed his residence to 
a farm where he resided until his 
death. Her consent to the change 
was not given &, apparently, never 
asked for ; although while they were 
living together in the town she con- 
sented to a mtge. placed on the farm : 
— Held : on his death, she was en- 
titled to select either propeiiy as the 
homestead in which to take her life 
estate. — Re McLkod Estate, McLeod 
V. McLeod (Alta.), [1929] 4 D. L. 11, 
G59; 3 W. W. It. 241; affg., [1929] 
3 D. L. II. 640 : 2 W. W. U. 252.— 
CAN. 

coo (p. 680) i. Land jmrcluiscd 

subject to mortgage — Registration of 
conveyance before discharge of mortgage 
by vendor.] — Re Kuntz & Hodqins, 
[1927] 4 D. L. IL 1009 ; 61 O. L. R. 
298.— CAN. 

ddd (p. 680) i. Lands in which 

testator had any eMate of freehold by 
virtue of any mortgage.]— v. 
Sparks (1863), 14 O. P. 25.— CAN. 

ddd (p. 680) i. I.ands assigned 

by husband for benefit of creditors — 

released by unfe from dower ■ -Subse- 
quent reassigv'mcnt to husband.] — Re 
Irvine, [I928J 3 I). L. R. 268; 62 
O. L. R. 319,— CAN. 

ddd (p. 680) ill. Land granted 

by Croim sid>jcct to mineral rights — 
Whether land granted as mining land.]-- 
Re iRVfNE, [1928] 3 D. L. R. 268 ; 62 
O. L. R. 319.— CAN. 

ddd (p. 680) iv. TmiuI comprised 

in offer to purchase- ~ Accepted hg hus- 
hand — Acceptance not posted till after 
husband's death.] — Re Irvine, [1928] 
3 D. L. R. 268; 62 O. L. R. 319.— 
CAN. 

ttt (p. 681) i. .]-* 

McLennan v. Grant (1868), 15 Gr, 65. 

--CAN. 

itt (p. 681) ii, .1 — 

Leys v. Toronto General Trusts 
C o. (1892), 22 O. R. 603.— CAN. 

ttt (p. 681) iii. 

Sabine v. Wood (1910), 9 E. L. R. 169. 
—CAN. 

ttt (p. 681) iv. — 

TcKtator, after bequeathing certain 
legacies, devised his lands to his sons, 
charging them, however, with the 
legacies & also with an annuity of $1 00 
to his widow, to whom lie also 
bequeathed his furniture, apartnamts 
in Ills dwelling-house, & sundry other 
things. The estate was Hutftcient to 
answer all legacies, & also the widow’s 
dower : — Held : the widotv was not 
put to her election as between the uill 
& her dower. — Wit.son v. Wilson 

(1883), 7 O. R. 177.~-CAN. 

ttt (p. 681) V. .I'-A 

will bequeathing It) a wife the dwelling- 
house for her natural life, the house- 
hold goods, & an annuity of $300 
secured to her out of the estate : — 
Held : not to put the widow to her 
election. — Re Bigoar, Biggar v. 

Stinson (1884), 8 0. R. 372.— BAN. 

ttt (p. 681) Vi. A 

will bequeathed to a %vifc one-thh’d of 
the net income from the whole blended 
fund of his realty & personalty for her 
life or during widowhood : — Ifeld : she 
was put to her election. — Re Hendry, 
119311 4 D. L. R. 908 ; O. R. 448.— 
CAN. 


f(p. 682) 1. - 

PULKKR V. Evans (1856), 13 U. C. R. 
456.~-CAN. 

f (p. 682) ii. .)— 

Where a will in express terms makes 
revision for the testator’s wife in 
eu of dpwer, thus bringing directly 
to her mind that she cannot have dower 
& the benefits of the will as well, a 
much slighter dealing with the property 
loft to her will evidence an election on 
her part to take under the will, than 
would he sufficient in the absence of 
such express provision : — Held : thcr<! 
being such provision, the evidence sot 
out in the report of the case w'as 
Buffleient to establish an election to 
take under the will, though, otherwise, 
it would not have been.— Nixon v. 
Astienhurst (1884), 7 O. R. 664. — 
CAN. 

000 (p. 682) i. .1 — Hill v. 

Greenwood (1864), 23 IT. C. R. 404. — 

CAN. 

c (p. 683) i. ConseTit judg- 

7nent in alimony action.] — In an action 
for alimony, a judgment was pro- 
nounced by consent whereby it was 
ail judged that pltf . should deed to deft, 
all her interest In properties owned by 
pltf. & deft, jointly, & pltf, should 
stand debarred of any Interest in any 
property, real or personal, hereafter 
acquired by deft. The wife executed 
in favour of the husband a deed in fee 
simple of land of which they were 
joint tenants, wherein she released to 
him all her claims upon the land 
Held : pltf. was, by the consent 
judgment, barred of any right, to 
dower, inchoate or otherwise, wiiicli 
she might have had in this land, which 
was ac(piirt^d by him after the judg- 
ment.- -LUBOVICH V. CUCKOVICIT, [1930] 
4 D. L. 11. 339 ; 65 O. L. R. 451 ; 
revsg., 37 O, W. N. 49.— CAN. 

k (p. 683) i. 

Where a wife of her own consent loaves 
the society of her husband & then 
cominits adultery, she barred of her 
action for dowser. — ^W hisibey' r. Hyde, 
[1927] 3 D, L. R. 237 ; 00 O. L. R. 399. 
—CAN. 

m (p. 683) i. iJeter- 

mination of issue — Jurisdiction.] — The 
issue wiiieli arises under sect. 21 of 
the Dower Act, 1924, i.e. wiic3ther the 
wife was at the time of the death of 
the husband living separate & apart 
from him, is one which must be disposi'd 
of, in the summary method provided 
bv tlic Act, by l.hc Surrogate Ct. judge. 
The Ct.. of K. B, has no jurisdiction to 
entertain an action to dotermiiie it. — 
Weaver v. Baird, [1930] 1 W. W, R. 
918 ; 3 D. L. R. 875.— CAN. 

m (p. 683) ii. .] ~ 

W^oro a hiLsband & wife live apart 
under an agitjcment between them 
neither can be said to have “ loft ” the 
other, within Dowser Act, G. A., 1 924. 
s. 20, &, theroforo, to have forfeited 
his or her rights under the Act.--7?c 
MATOHE'rr Estate, [1931] 2 W. ^V. R. 
512.— CAN. 

CO (p. 683) i. Lapse of time.] — 

PYATT V. McKee (1883), 3 O. R. 151.— 

CAN. 

1 (p. 684) i. Res judicata.] 

— Issues adjudicated in proceedings in 
the Surrogate Ct. with respect to an 
executorship & not in any way with 
respect to a claim for dowor under 
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Dower Act. C. A., 1924, or incidental 
thereto, held not to be res judicata In an 
action brought by the widow in the 
King’s Bench in which sho claimed 
dower rights. — IbnincY v. Canadian 
Guarantee & Trust Co.. [1931] 
1 I). L. R. 1013 ; [1930] 3 W. W. R. 
498 ; 30 Man. L. K. 251.-- CAN. 

00 (p. 684) i. Competency 

1 of ‘urife as witness — Action by husband 

wife .] — In an action for dower by 
husband & wife, the wife is a competent 
witness. — Cadman v. Strong (1843), 
10 U. C. R. 691.— CAN. 

kkk. (p. 684) i. Claim admitted — 

Award by commissioners — Right of 
court to disturb.] — Robinet v. Picker- 
ing (1879), 44 U. 0. K. 337.— CAN. 

1 (p. 685) i. Application for order 
under Dower Act, R. S. O., 1897 (c. 164), 
s . 12 — Duty of court.] — Re King (1899), 
18 P. K. 365.— CAN. 

sa. RriorUy in admiJiistratiun — De- 
vise of jjortum to irhich wido}r entitled 
under Dower Act .] — Testator devised 
hi.s estate to his exors. in trust to pay 
8: convey to his widow “ that portion 
of iny estate whicii she shall be entitled 
to imder the provisions of the Manitoba 
Dower Act ” 6c the remaining estate in 
his resideiieo ; & upon further trusts 
witjj rcspoii. to tlie Jialance of Ids 
csluto i -Held : the port ion of the 
(‘State gi\'cn to the widow was that 
which without tlie will slui w'ould have 
be(‘n entitled to under said Act, also, 
tliat wiiat was giv^cii & wiiat incident s 
w'ould altacli to it were to be deter- 
mined by applying [be provisions of 
the Act, including Mv.t. 2i) thereof.- • 
Re Cow'AN Estate, 1 1932] 1 W. W. \<. 
79; J D. L. It. 771 ; 10 Man. h. It. 
221.— CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 
C. id). 

ftg. Purchase of house by husband d- 
vnfe ns Joint tetuinls — Death of husband 
— IVife not liable, for h^islmnd's share of 
2 J u ref lase- price.] — H. C., husband Sc 
wife, who had been soparat(‘d, came 
together under a WTitlcn agi'oement 
providing for Ihe formation of a fund 
to be laid in trust to pay for the 
piutiiase of a house Sc preruLscJs to be a 
home for the re-united spouses, & to 
be vested in them as joint, tenants. A 
property w'as selected, paid for out of 
the fund, & conveyed to tiiem as joint 
tenante, A mtge. of the property was 
made by the two —Held : the pre- 
sumption was that the husband & wife 
w'ero as betw^ecn themstives equally 
liable, Sc neither could call on tlie other 
to pay more than his proper share.™ - 
M(-"Millan r . National Trust Co., 
11931] 2 D. L. \i. 309 ; 00 O. J;. ii. 
601.— CAN. 


PART II. SECT. 6, SUB-SECT. 1.— 
D. (a). 

sb. Dy execution.] — Lands were con- 
veyed to a man Sc hl.s wife os joint 
tenants. Sc not as tenants in common : 
— Held : estates by entireties having 
been abolished, the joint estate was 
severable ; & the interest of one joint 
tenant could be sold under execution. — 
Re Craig, [1929] 1 D. L. R. 142 ; 63 
O. L. R. 192.— CAN. 

Bd. .] —A joint tenancy is 

severed by {inter alia), execution of a 
wilt of fi. fa. But mere delivery of a 
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609a. 0 — Williams v. Waters (1846), 

14 M. & W, 166 ; 6 L. T. O. S. 130 ; 163 
E. B. 434. 

Annotation : — FoUd. Re Wateon 8c, Monison’a Contract, 
Watson V. Keir (1900), 44 Sol. Jo. 529. 

520a. .] — Cain v, Teare (1843), 4 Moo. 

P.C. 0.249; 7 Jut. 667; 13 E. R. 297, P. 0. 

535. Add, A7in4)tation : — Reid. Clayton v, Clayton, 
[1930] 2 Ch. 12. 

536a* .] — Barciay r. Collett (1838), 4 

Bing. N. 0. 668 ; 1 Arn. 287 ; 6 Scott, 408 ; 
7 L. J. C. P. 236 ; 132 E. B. 942. 

537a. .] — He who has occasion to nee a deed 

is legally entitled to the custody of it ; &, 
where several are equally interested in it, 
either having possession may retain it against 
the others. — Foi^iEU v. Crabb (1862), 12 
C. B. 136 ; 21 L. J. C. P. 189 ; 16 Jur. 836 ; 
138 E. R. 863 ; subsequent 'proceedings^ 12 
0. B. 379. 

Annotations: — Befd. Taylor v. Sparrow (1863), 4 Gtfl. 703; 
Leathes v. Loathes (1877), 36 L. T. 646 ; Wright v, 
Robotham (1886), 33 Oh. D. 106. 

537b. Common law rule conOned to assur- 

ances.] — Testator died, having by his will 
bequeathed settled legacies & having thereby 
also by legal limitations settled freeholds 
which in the events which happened became 
vested free from incumbrances & charges in 
pltf. Prom time to time there had been 
appointments of new trustees of testator's 
will for the purjioses of the Settled Land Acts 
& other purposes, including three by deeds 
of 1902, 1904, & 1915. In 1924 pltf. had 
been appointed Settled Land Act trustee of 
testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in pltf., the 
trusts of some of the settled legacies were 
still on foot. In an action by pltf. claiming 
the custody of the appointments of 1902, 
1904, & 1916, as forming part of his title to 
the freeholds : — Held : absolute ownership 
of land does not necessarily carry with it the 
right to title deeds ; sernble : the phrase 
“ title deeds ” in the old authorities includes 


only deeds assuring or dealing with land or 
legal interests therein. — Clayton v. Clayton, 
[1930] 2 Ch. 12 ; 99 L. J. Ch. 498 ; 143 L. T. 
696. 

584a. .] — Wabman v. Seaman (1677), Cas. 

temp. Finch, 279 ; 23 E. B. 163. 

Annotations : — ^Befd. Ex p, Wynch (1854), 5 De Q. M. & G. 
188 ; Roddy v. Fitsgerald (1858), 6 H. L. Oaa. 823. 

592a. Addition of dc if more children than 

one.”] — By a marriage settlement estates 
were limits to the wife & the husband for 
their lives, with remainder to the heirs of the 
body of the husband on the body of the wife, 
& their heirs, Sc if more children than one, 
equally to be divided among them as tenants 
in common, & for default of such issue to the 
wife & her heirs : — Held : the husband did not 
take an estate in tail special, but for life only, 
&; the children took by purchase as tenants 
in common in fee in remainder. — N orth v. 
Martin (1833), 6 Sim. 266 ; 68 E. B. 693. 

Annotations: — Oonsd. Jordan r. Adams (1861), 9 0. B. N. S. 
483. Befd. Guxumoo v, Howes (1857), 23 Boar. 184. 

628a. Limitation to particular personsJ — W akbr 
V, Snowb (1622), Palm. 369 ; 81 E. R. 1123, 

Annotations : — Retd. Sayer v, Masterman (1757), Amb. 344 ; 
Doe d. Long v. Laming (1760), 2 Burr. 1100; Winter v, 
Perratt (1843), 9 Cl. & Fin. 606 ; Tarieton v, Liddell 
(1851), 17 Q. B. 390. 

663a. Death of protectors.] — The trustees of 

the real estate under a will were appointed 
also protectors of the estates tail created by 
the wiU. They all died, & new trustees of the 
real estate were appointed by the ct. ; — Held : 
the tenant for life had become protector of 
the settlement, & he & the first tenant in 
tail could convey. — C larke v, Chamberlin 
( 1880), 16 Ch. D. 176 ; 29 W. R. 416. 

677. For “ (1841) ” read (1839).” 

697. Add, Aymotation -Consd. Jte Duncombe’s 
Will Trusts, Wl'ixon-Becher v, Faversham 
(Earl) (1932), 146 L. T. 412. 

761a. .] — Smith v, Risley (1639) 

Cro. Car. 529 ; 79 E. R. 1068 ; auh nom. 
German v, Risley, W, Jo, 418. 

Annotation : — Befd. Barker v, Keete (1678), Freem. K, B. 
249. 


m-it of fa, to tlio sheriff is not pai*t 
of execution. Thcrefoi’e death of one 
joint tenant aftxjr delivery to but before 
execution by the sheriff of a >\Tit of 
fi. fa. vests the property in the survivor 
free from the claim of the exetnitioii 
creditor. — Power r. Grace, 11932] 2 
D, L. It. 793 ; O. it. 357 ; affu., 11932J 
1 J). L. R, 801. -can. 

PART II. SECT. 6, SUB-SECT. 1.— 
D. (b). 

r i. Admission of parol 

evidence.] — Tan Chew Hoe neo v, 
Ohee Swbe Cheng (1928), L. H, 66 
Ind. App. 112.— IND. 

PART 11. SECT. 6, SUB-SECT. 1.— 
D. (0). 

e I. J — Re White, fl928] 

1 D. L. II. 846.— CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 
D. (d). 

BO. Intention to sever— Supiaienev of 
evidence.] — A husband & wife, under a 
certain deed executed in 1884, nrior to 
their marrlagci, became equitable joint 
tenants of a farm at C., held under a 
tenancy from year to year, & also of 
another farm at ll. In 1900 the wile 
purchased the farm at 11., & was 
registered a owner in foe simple, 
snbiect to equities. In 1911 the 
husband porohasod the farm at C., & 


was registered as owner in fee simple, 
subject to equities. The husband died 
in 1921, &, by his will, left the farm at 
C. to one of his sons. The wife 
claimed the farm by survivorship : — 
Held : a severance of the joint tenancy 
in the farm did not, as a matter of law, 
result from the purchase of the fee 
simple by the husband. Also, on the 
evidence, the ct. could not infer that 
the husband & wife had agreed to 
sever the joint tenancy in both farms. 
—Flynn v, I'i.ynn, [1930] I. Jl. 337.— 
IR. 

PART II. SECT. 0. SUB-SECT. 1.— 
E, (a). 

sd. General rule.] —C handra Kis- 
HORE CHAKRAVARTY V, BISBSWAR PAL 
(1927), I. L. II. 65 Calc. 396.— IND. 

PART II. SECT. 6, SUB-SECT. 1.— 
E. (b) i. 

894 ii. Method of account- 

inn.]— Si'RouLB V, Clements (B. 0.). 
[1927] 3 D. L. Ii. 955 ; (1927J 2 

W. W. B.. 825.— CAN. 


PART II. SECT. 0, SUB-SECT. 1.— 
E. (0). 

o i. .] — A co-sharer, by 

himself, can maintain an action of 
tnj8T>as8 against a wrongdoer. — CUR- 
RiMBHOY & Co., Ltd. v, Crkkt (1929), 
I. L. R. 67 Calc. 170.— IND. 
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PART II. SECT. 0, SUB-SECT. 2. 

g i. .1 — Harkesh Singh v, 

Habdbvi (1927), I. L. R. 49 All. 703.— 

IND. 

PART II. SECT. 10, SUB-SECT. 1. 

sa. Real Chattels Act, 1 834— EjOTeci o/.l 
— Doe d. Evans v, Doyle (1860), 
4 Nfld. L. R. 432.— NPLD, 

PART II. SECT. 10, SUB-SECT. 4.— E. 

p I. .p—It is, at least, doubtful 

whether a mtge. in fee by a tenant in 
tail in possession bars the entail ; He 
whether, upon a discharge being 
executed, the mtgor. does not take 
bock his original estate. — Re Doisen 
(1872), 4 Ch. Gh. 36.— CAN. 

PART II. SECT. 18, SUB-SECT. 2.— B. 

li. ,] — Babbutv. Clarks, [1026) 

3 D. L. R. 55 ; 57 O. L. R. 60.— CAN. 

1 U. .1 — The statement that 

possession is evidonce of seisin in foe 
means that there is some evidence 
that the title to the land has come to the 
person claiming possession in one of the 
following ways, namely ; by Crown 
mnt, sixty years* possession adverse 
to the Crown, oonveyanoe from a 
prior owner, devolution or by twenty 
years* adverse possession. — Nolan v, 
I'KOMPSON (1928), 28 S. n. N. S. W. 
479 ; 46 N. S. W. W. N. 141.— AUS. 

so. How far possession extends — 



VoL sxzm— BmI Property. Oases 885a— 902. 


Part HI. — Transfer of Land Inter vivos. 


8S5a« Effect of memorial — ^Evidence of contents of 
deed.] — The reu^tered memorial of a deed 
conveying lands in Middlesex is secondary 
evidence of the contents of such deed against 
the personal representatives of the party by 
whom such deed in registered. — Wollaston 
V . Hakbwill (1841), 3 Man. & G. 297 ; 3 


Scott, N. B. 693 ; 10 L. J. 0. P. 303 ; 133 
E. R. 1167. 

891. In the last line of the existing paragraph 
substitute the word “ register ** for the words 
“ sale without registration.'* 

902. Add. Citations : — svb nom. Be Registjerejo 
Title, No. 213,437 ; 63 L. Jo. 82 ; 103 
L. T. Jo. 62. 


Ocmpalwti of small portion of %oild 
land .] — When a referee finds In favour 
of a tltleacquired by adverse possession 
against the legal paper title, bis oortlfi- 
cate must show of what portion of the 
lot the claimant has been in possession, 
for by the occupation of one or more 
acres of a wild lot of land a party will 
not ocauire title to the whole lot. — 
Low V. MORBISON (1868), 14 Gr. 192.— 
CAN. 

sd. Possession under agreement — 
Snhied to performance of condition — 
Possession for ten years after time fixed 
for performance .] — Bishop v. Oox, 
[1928] 2 D. L. R. 990.— CAN. 


PART III. SECT. 1. ^ 

884 i. Qrani must not commence in 
/tt/wro.l— Ite Smith & Dale (1920), 46 
O. T. II. 403.- -CAN. 


b i. Assigned by husband alone — 

Hubsequenl abandonment of homestead — 
iiight of wife to oppose validity of assign- 
ment .] — ^After a homos ttmd under 
Homesteads Act has ceased to be such 
owing to Its permanent abandonment 
as a place of residence, the wife has no 
status imder said Act to oppose the 
validity of an assignment of the land 
executed by her husband prior to said 
(late, although the assignment was not 
executed, as the Act roQuii-es it to be, 
by her ; & her husband is in no better 
position in this respect than she is. — 
Douglas r. Abpie, [1928] 4 D. L. R. 
167; [1928] 3 W. W. R. 37; affd., 
[19291 2 D. li. R. 401; t W. \V. R. 
610 ; 23 S. L, K. 463.— CAN. 


b ii. EJfect.]~~ThQ fact 

that the transfer by a bu.sband of an 
interest in a homestead under the 
Homesteads Act Is not executed hi 
compliance ^vjh said Act does not 
render it absolutely void ; it is merely 
unenforceable so long as the property 
mnains the homestead Sc the Act is 
not complied with. — Douglas v. Addie 
(N os. 1 &; 2), [19291 2 D. L. K. 401 ; 1 
\V. W, K. 610 ; 23 S. L. R. 463 affg.» 
[19281 4 D. L. R. 167 ; 3 W. W. R. 37. 
—CAN. 


b iii. Order dispensing with 

consent of wife — Under Dower Act, 
1922 — Husband's conduct cfmducing to 
adultery of wife,] — Re Miller, [1929] 
1 D. L. R. 147 ; [1928] 3 W. W. R. 
643.— CAN. 


b Iv. WUhout wife's consent — 

Void.]~-Re Miller, [1929] 1 D. L. R. 
147 ; [1928] 3 W. W. R. 643.— CAN. 


b V, Mortgage — Examination 

of wife — Conclusiveness of certificate .] — 
The certificate in the required form 
that the wife of a mtgor. of a home- 
stead was examined In the manner 
called for by Homeetead Act, is, in the 
absence of fraud, conclusive. The 
statute seems to contemplate an 
examluation nearly contemporaneous 
with, if not preceding, the signing of 
the mtge. or other Instrument, but the 
antedating of the certificate in the 
present case so as to make it appear 
that the signing 8c examination were 
on the same day was held innoouotis. — 
Fret v. Herde (Sask.), [1929] 3 
W. W. R. 700 ; 119301 1 D. L. R. 997 ; 
affd., [1930] 2 W. W. R. 152; 4 

1). L. R. 314 ; 24 S. L. R. 426.— CAN. 


PART III. SECT. 8, SUB-SECT. 1. 

se. Ahandomiwnt .] — Real estate or 
an interest thowdn cannot pass from 
one person to another by “ abandon- 
ment.** — Jones v. McClean, [1931] i 
W. W. R. 315; 2 D. L. R. 244; 
39 Man. h. U. 321 : 12 C. H. H. 23K. -- 
CAN. 

PART III. SECT. 8, SUB-SECT. 2. 

e i. Effect of 26 Qeo. 3. c. 3.]— 

Dob d. Wilt v. Jardinb (1836), 2 
N. B. R, (Ber.) 245.— CAN. 

PART HI. SECT. 8, SUB-SECT. 4. 

sf. Crown leaseholds — Duly of trans- 
feror to obtain consent,] — ^May v. Dalt, 
[1927] S. A. S. R. 428.— AUS. 

PART III. SECT. 4. 

865 i. What words operate as grant — 

“ Demise.**]— S pears v. Miller (1882), 
32 C. V. 6G1.— CAN. 

PART III. SECT. 6, SUB-SECT. 2. 

T (p. 746) i. Portion of land 

acmdred for improvement of road — Not 
suh-divid&l.] — The D. Oonnty Council 
acquired, in order to lay out, maintain 
& keep a new road or an improvement 
of an existing road, the use of a portion 
of a holding subjeot to a land purchase 
annuity, \>dthout the consent of the 
Ministry of Finance : — Held : the 
county council were entitled to have 
registered under the Act as a buiden 
the use of portion of the holding, as 
no ** sub-division ** of the holding 
witliln Northern Ireland Land Act, 
1925, 8. 30 (1), had been effected. — 
Re Lennon, [1928] N. I. 195.— IR. 

k (p, 747) i. S.P. Waterloo v. 
Barnard (Man.) (1915), 33 W. L. R. 
223 ; 9 W. W. II. 870.— CAN. 

k (p. 747) ii. What is.]— 

Bourque v. Chappell (1900), 21 
C. L. T. 132 ; 2 N. B. Eq. Rep. 187.— 
CAN. 

n (p. 747) i. .1 — Spkppard v. 

Kennedy (1884), 10 P. R. 242.— CAN. 

n (p. 747) ii. Subsequent dis- 

continuance of action — WheOter filing 
of lis pendens constitutes cause of action. ] 
— Cowan v. Macaui,ay (1897), 5 

B. C. R. 496.— CAN. 

n (p. 747) Ui. Discharge of.] — 

Graham v. Chalmers (1866), 2 Ch. Ch. 
53.— CAN. 

n (p. 747) iv. By plaintiff in 

creditors* action.] — Bevilockway v. 
Schneider (1893), 3 B. C. R. 90. — 

CAN. 

r (p. 747) i. Svbdivisiwi.] — There is 
implied in Transfer of Land Act, 1915, 
fi. 201, a right in a registered proprietor 
to submit to the office of title a plan of 
a proposed subdivision of bis land, 8c a 
corresponding duty on the part of the 
Registrar to receive the plan & take 
into consideration the proposed sub- 
division. The Registrar may then 
exercise such of the powers griven to 
him in relation to the plan as he thinks 
proper. — R. v. The Registrar op 
TITLES, Ex p. Forestry 1*ulp & Paper 
Co. OP Australia, Ltd., 119291 
V.L.R.178; [1929] Argus L. R. 152.— 
AUS. 

■k. Final order for cancellalion of 
agreement for sale.}— Re Land Titles 
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Acrr, Aveihgaard’s Cask (Bask.), 
[1918] 2 W. W. R. 946.— CAN. 

si. Judgment — Registration of as 
mortgage — Sufficiency of affidavit .] — 
Re Murphy, [1928] I. R. 479. — IR. 

sm. Conveyance by mortgagee under 
power of sale — Where judgment regis- 
tered subsequently to mortgage — tS: quit 
claim deed taken from mortgagor.] — Re 
Lot 5, Section 13, Spring Ridge, 
Victoria City, Re Land Registry 
Act & Amending A(^ (B. 0.), [1929] 
3 D. L. R. 723 ; 1 W. W. R. 739 ; 4l 
B. C. H. 74.— CAN. 

sn. Not rudicc of trust — What amounts 
to — Description of owner as “ exeoiUor."] 
— A trust C()rpD. claimed the right to 
bo roglstorod under Land 1’itles Act, 
1927, us owner of a charge, & to be 
(lcH(5j‘ibe(l. not us a trustee, but as 
exor. of C.. de<!eased : — Held : the 
(lcscrij)tion of appet. as exor. of C. w’^as 
not notice of any trust, express. Im- 
plied or coustriicltvc. & the entr>" 
th(Tef(>i*(‘ would not contrayene sect. 
95 (1) of the Act.— /»*r Cahhidy (1931). 
3 D. L. K. 392 ; O. U. 259.— CAN. 


PART HI. SECT. 6, SUB-SECT. 4. 

aa (p. 747) i. Upon 

registration of transfer — Whether certijl- 
cate should be clear of subsequent execu- 
ti(ms .] — QUEBEC BANii V. Royal Bank 
(1916), 34 W. L. R. 137 ; 10 W. W. R. 
218.— CAN. 

q (p. 748) 1. Executor of 

esthie entitled to lands as devisee — 
Whether execution to be registered as 
against executor personally.] — Re Gal- 
loway (1898), 3 Terr. L. R. 88. — CAN. 


bb (p. 748) i. As against 

claimant by adverse possession .] — 
Washington 8c. G. N. Townsite Co. v. 
Holbrook, [1924] 1 D. L. R. 818; 
[1924] 1 W. W. R. 511 ; 33 B. O. R. 388. 
' CAN. 


bb (p. 74») ii. On sale by 

ouner of two adjoining lots to separate 
purchasers- -Alle^jed arrangement belween 
vendor dk purchaser of one ZoL] — 
Canauian Birkbeck Investment & 
SAViNiia Co. v. Ryder (1905), 12 
B. C. R. 92 ; 2 W. L. R. 158.— CAN. 


bb (p. 748) iii. Transfer 

by administrators to one of themselves 
entitled only as life tenant — Claim by 
remainr/eman. 1 —Bremner v. Trusts 
& Guarantee Co., [1928] 4 D. L. R. 
913 ; [1928] 3 W. W. R. 415.— CAN. 

bb (p. 748) Iv. Issued to muni- 

cipality — Failure to offer land for sale — 
Rights of former owner .] — Shaw v. 
Youngstown, [1928] 3 D. L. R. 404 ; 
[1928] 2 W. W. R. 310.— CAN. 

bb (p. 748) V. Duty of registrar 

when i8s^iing.]—Re Canadian Pacific 
Ry. Co. (1809), 4 Terr. L. R. 227.— 
CAN. 


bb. (p. 748) vi. Under Quieting 

Titles Act — Title acquired hy adverse 
possession — Oosfs.]— Low v. Morrison 
(1868), 14 Gr. 192.— CAN. 

bb (p. 748) vii. Certificate 

of sheriff — Form of .] — ^Whero the 
petitloner*8 title was acquired within 
Wo years before the filing of the 
petition, the sheriff's certificate was 
required as to executions against the 

S rior owner, as any such fjcecutlons, 
I duly renewed, might bind the land. — 
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Kx p. Lyons (1869), 2 Ch. Oh. 357.— 

CAN. 

bb(p.748)vlll. 

—Be Harding (1871), 3 Ch. Oh. 232.— 

CAN. 

bb (p. 748) i». 

Necessity for product i<mA — A cortiflcato 
from the eheplff of no executions o^rainst 
petitioner must be produced. — Re 
lllTNDEL (1872), 4 Ch. (3h. 71.— CAN. 

bb (p. 748) X. Cerlificaie 

from coimty treasurer — Form of,] — Re 
Harding (1871), 3 Ch. Ch. 232,— CAN. 

bb (p. 748) xl. Title 

derived through hands of trustee to pay 
creditors — Notices tSf adveriisements 
necessary,] — Re Rundel (1872), 4 

Ch. Ch. 71.— CAN. 

bb (p. 748) xii. — Affidavit 

in 7 iroof--By whom made. ] — Re Rundel 
( 1872), 4 Ch. Ch. 71.— CAN. 

ff (p, 748) i. Not executor of 

administratrix. ] — Publio Trustee v. 
Registrar -Guneiuvl of Land, [1927] 

N. Z. L. R. 839.— N.Z. 

hh (p. 748) i. Under Quieting 

Titles Act — Not purchaser selling before 
completion of contract.] —Re Brown 
( 1871), 3 Ch. Ch. 158.— CAN. 

hb (p. 748) jj. Purchaser under 

sale by order of court — In foreclosure 
ac(iow-.J— C anadian PAriFic Ry. Co. 
V. Mang (1908), 8 W. L. R. 774 ; 1 
Sask. L. R. 219.— CAN. 

hh (p. 74 8) iii. Executrix of 

Scottish uill — Reseated in British Colum- 
Ma.]—Re CLA7.y, [1928] 2 D. L. R. 971 ; 
[1928] 1 \V. \V. R. 974.— AUS. 

hb (p. 748) iv. Purchaser from 

trustee in bankru^iicy — Selling vnth 
jiermission of inspectors.] — The proper 
conclusion from the provisions of 
Land Titles Act, R. S. O. 1927, c. 158, 
S8. 66, 69 (5), having regard to Bank- 
ruptcy Act, R. S. O. 1927. c. 11. s. 27, 
is that when land, vested in a trustee 
in bkpcy.. has been transferred by the 
trustee with the permission in writing 
of the Inspectors, the transferee, upon 
proper proof of the fact, is entitled 
to have himself registered as owucr.- 
Be Papet, [1928J 4 D. L. R. 425 ; 62 

O. L. R. 616.— CAN. 

mm (p. 748) i. ■ ■ Filed by registrar 

— Form of — Necessity for affidavit. ]- 
Hamilton & Wragge v. Stokes. [1921 ] 
2 W. W. 11. 921 ; 62 1). L. R. 282 ; 
30 B. C. 11. 65.— CAN. 

q (p. 749) i. — Minister 

of Agricidture — In respect of claim under 
Live Stock Kneouragement Act, H. S. A., 
1922 (c. 6.5).] — R. V. RuMSEY & 

Morthen No. 651 Municipal Dis- 
TBirr (Alta.), [1926] 2 D. L. R. 792 ; 
[1926] 2 W. W. R. 34.— CAN. 

d (p. 749) i. Person claim- 

ing partnership interest in land — Claim 
not founded on written document. ] — 
Re MacCullough & Graham (Alta.) 
(1912). 21 W. L. R. 349: 5 D, L. R. 

834.— CAN. 

d (p. 749) ii. ExeciUinn 

creditor.] — The vendor & purchaser 
imder an agrtjomcmt for the sale of land 
executed a deed by which the pur- 
chaser gave up 1o the vendor all of 
what<5ver interest ho, the purchaser, 
had in the land as such Sz took in lion 
of such interest the vendor’s covenant 
to do all she (jould to ctfect a resale of 
the land & to pay to said purchaser a 
certain amount out of the purchase- 
price r(*ceived on the resale. There 
was nothing In the deed to give tiie 
purchaser any equitable mtgo. or 
equitable chaigo oh the land. The 
vendor resold tin; land ; — //eld : pur- 
chaser had no longer any interest in 
the land &, therefore, sect. 120 of 
Land Titles Act did not entitle an 
cxcMiutiou creditor of his to maintain 
MpGulta)oh’s, Ltd., 
[1030] 1 \V. W. It. 134 ; 2 D. L. R. 93. 
-CAN. 

e (p. 749) i . — — Husband luiving 

interest under Dower Act, (J. A., 1924 


t'- 53).]— SHINBANK 1 >. MiNUK, ri027J 
3 p. L. R. 650 ; [1927] 2 W. W. R. 
121 : 36 Man. L. R. 630.— CAN. 

e (p. 749) U. Rural muni- 

Cij^Uy — Against Croum lands for nurney 
advanced for seed grain.] — Re Land 
Titles A or. [1918] 3 W. W. R. 13.— 

CAN. 

e (p. 749) ill. Claimant to 

jmrt proceeds of sale of land ,] — Shep- 
herd V. Houston, [1927] S. A. S. R. 
144.— AUS. 

6 (p. 749) Iv. Person entitled 

to benefit of restrictive covenant .] — 
Wanek V. Thom. [1928] 2 D. L. R. 
793 ; [19281 1 W. W. R. 903.— CAN. 

o (p, 749) i. On failure to 

file evidence of commencement of pro- 
ceedings — Whether appiicfible to caveat 
filed by registrar .] — Hamilton v. 
Stokes, [1921] 2 W. W. R. 921.— CAN. 

dd (p. 749) i. lAs pendens 

on file .] — Laud Registry Act, s. 49 (8), 
does not require that the lis pendens, 
or other evidenoo, of a caveator shall 
be filed during the currency of the 
caveat ; the words “ have filed are 
to bo construed as meaning “ have on 
file.” — Croft v. Whiting (1910), 14 
W. L. U. 634.— CAN. 

ff (p. 749) i. Appeal from 

order for discharge — Regi^oHon of 
order pending appeal.] — lie McInnis, 
119271 1 D. L. R. 481 ; [19271 I 

W. W. R. 209 ; 21 Sask. L. R. 309.— 
CAN 

j ff (p. 749) ll. Claim under 

I agreement for sale — No proof of agree- 
tncnf.l — Baditt v. Boileau (1907), 7 
Terr, L. R. 481 : 6 W. L. R. 260.— 
CAN. 

f£ (p. 749) iii. Where 

caveator does not assert rights actively — 
How made..] -He Macdonald, 11924) 

2 1). L. R. 802. -CAN. 

rr (p. 749) I. .]— 

Wilkinson v. Shackijeton, [1930] 1 

W. W. R. 721 ; 3 D. L. II. 304 ; 24 

Alta. L. R. 377.— CAN. 

o (p. 7.50) i. .]— 

Leng r. Rdhth (1902), 14 Man. L. R. 
258.— CAN. 

CO (p. 750) i. .]— 

McKay v. McDougall, [19211 3 

W. W. R. 833 ; 63 D. L. R. 247 ; 15 
Sask. L. R. 24; affd. (1921), 68 
D. L. R. 245.— CAN. 

00 (p. 750) ii. .]— 

Bishop v. Western Trust Co. (Sewk.), 
[19221 3 W. W. R. 818 ; 70 D. L. R. 
451.— CAN. 

II (p. 750) i. Wlten main- 

tainalde.] — Pendleton v. Pendleton, 
[1927] 2 W. W. R. 720 ; 21 Sask. L. R. 
579.— CAN. 

qq (p. 750) i. Filed before 

registration of transfer — Interest of 
caveator purchased by transferor — Right 
of transferee .] — Bennett v. Qilmouk 
( 1906), 4 ^V. L, R. 196 ; 16 Man. L. R. 
304.— CAN. 

m (p. 751) i. Sul)-divisi(m 

of parcel into lots under unregistered 
plan.] — Re Ryan & Vancouver Dis- 
trict Registrar of Titles (B. C.) 
(1914), 26 W. L. K. 982.— CAN. 

gg (p. 751) i. To accept caveat 

based on moHgage before registratian of 
grant from Crown.] — Re Land Titlfjs 
Act, Canada Life AssuitANCE Co.’s 
Case, (Sask.), [1919] 2 W. W. U. 47.— 
CAN. 

gg (p. 751 ) ii. Transfer for 

executory consideration — Right to man- 
damus on refusal to register .] — R. v. 
Re(h8trau of Titles, Ex p. Moss, 
[19281 V.L.R. 411 ; [1928] Argus L. 11. 
293.— AUS. 

gg (p. 751) iii. After fore- 

closure decree.] — Re West, [1928| 1 
D. L. R. 937 ; 61 O. L. II. 540. -CAN. 

nn (p. 751) i. .]— 

Hall v. Yorkton Land Registration 
District (Registrar) (1911), 16 

W. L. U. 568.— CAN. 

oee (p. 751) i, To dexide as to 

.status of per.son applying to arnend plan.] 
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—Re Chisholm Sc Oakville Town 
CORPN. (1885), 12 A. R. 225.— CAN. 

eee (p. 751 ) li. To pay over pro- 

portion of fees to treasurer— After 
deducting disbursements — Whether court 
can revtciv inspector's decision as to 
di^ursemenis.] — Simooe County v. 
Sanderson, [1923] 1 D. L. R. 1185; 
51 O. L. R. 239.— CAN. 

000 (p. 751 ) ill. Registration under 

Real Property Act, 1913 — Effect of .] — 
Canadian Bank of Commerce v, 
Winnipeg District Registrar, [1928] 
3 W. W. 11. 630 : affd., [1929] 4 D. L. It. 
318; 2 W. W. it. 467; 38 Man. L. It. 
275.— CAN. 

a (p. 752) i. Land not 

di' scribed, in assignment — Effect of 
affidavit made for purposes of registra- 
tion.] — Re Aston Sc White (1920), 48 
O. L. R. 108 ; 18 O. W. N. 5.— CAN. 

60 (p. 752) i. — .l—PuTZ V. 

Tn’LKS Registrar, [1928] V. L. R. 
348 ; [1928] Argus L. It. 224.— AUS. 

sn. Application under Quieting Titles 
Act — Jurisdiction of court — To grant 
certificale ..] — Ohamberijlin (1869), 
2 Ch. Ch. 352.— CAN. 

go. To waive irregularity — 

In advertisement.] — Re Harris (1888), 
12 P. R. 430.— CAN. 

sp. Liability of county council — To pay 
for hooks supplied to registrar.]— R%xP 
V. Kenf County Municipal Council 
(1857); 13 U. C. R. 572.— CAN. 

sq. J’o furnish offices, vaults, etc.] 

— R. V. Northumberland & Durham 
COTTN inES CORPN. (1801), 10 C. P. 526. 
—CAN. 

sr. Liability of city council — To qmy 
for statement of titles — Furnisheti by 
registrar of coaiily — To registrar of city 
separated from emodj/.] —D urand v. 
Kingston City (1864), 14 C. P. 139.— 
CAN. 

PART III. SECT. 6, SUB-SECT. 6. 

q (p. 753) i. .1 — 

“ Fraud ” under Land Titles Act, 
1917. 83. 59, 174 & 194, means actual 
fraud. — D05UNION Fire-Brick & Clay 
Products, Ltd. v. Poltxick (Sask.), 
[19191 2 W. W. R. 215.— CAN. 

g (p. 753) i. - — Urrtificnlr given by 
(Commissioner under eh. 1 26, Acts, S, 
1908 .] — Rr Trinity CiirncH, Liv^iiR- 
rooL (1030). 3 M. I’. R. 209. -CAN, 

r (p. 753) i. .] — Annable 

V. Coventry (J912), 22 W. L. It. 254 ; 

5 D. L. R. 661 ; 2 W. W. R. 816.— CAN. 

aa (p. 753) 1. .1 — Para- 
mount Tiieai'res. Ltd. v. Branden- 
BEUGKR, [1928] 4 D. L. 11. 573 ; 62 

O. L. R. 579. -CAN. 

kk (p. 753) i. .1— 

Canadian Provincial I»ower Co., 
Ltd. V. Nova Scotia Power 0pm- 
MISSION, [19271 2 D. L. R. 475 ; 59 
N. S. It. 234.— CAN. 

r (p. 754) i. .]— 

Hall r. Pelmadulla Valtjey Tea Sc 
Rubber Co. (1929), 08 L. J. P. C. 
174.— IND. 

aaa (p. 754) i. — Conveyance 

by registered owner — JwlgmcnX registered 
against registered owner after date of 
conveyance.]— lie MimpiiY, [1928] I. It. 
479.— IR. 

h (p. 755) 1. .1 — Thomas 

V. Guay, [1927] 2 D. L. It. 1146.— 

CAN. 

CO (p. 755) i. Rights of 

purchaser from ostensible owner .] — 

P. L. T. A, It. CHErrYAR Firm v. 
Maung Kyatng (1929), 1. L. R. 7 
Ran. 276.™ IND. 

mm (p. 765) i. Right of owner of 

land sold for taxes to sue under Land 
Titles Act, a. 110 — Delay in bring- 
ing action .] — Blackstock v. North 
Alberta Land Registration District 
Registrar (Alta.), [19171 2 W. W. It. 
938.— CAN. 

rr (p. 755) i. Conveyance of 

Crown land by squatter ,] — Robin, 
Collas Sc Co., Ltd. v. Theriault 
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906* Add. Annotation : — ^Refd. Chowood, Ltd. v. 
LyaU (2), [1930] 2 Ch. 166. 

907a. Vesting order — Contents.] — Originating 
summonses asking for an order vesting 
registered land shoi^d not ask for rectification 
of the Bogister. They should not bo entitled 
in the matter of the liand Be^stration Act. 
The order should contain a direction to the 
trustees to produce the order to the Land 
Bcgistrar. — ^I^acticb Note, [1932] W. N. 
6 ; 173 L. T. Jo. 40. 

908a. Unregistered sub-demise — By mortgagor — In 
breach of covenant.] — British Maritime 
Trust v. Upsons, Ltd., [1931] W, N. 7 ; 71 
L. Jo. 135 ; 171 L. T. Jo. 77. 

011a. First registration under Land Transfer Acts, 
1875 & 1897 — Effect of Land Registration Act, 
1926 (c. 21), s. 147.] — The purchasers of free- 
hold land caused themselves to be registered 


as first proprietors with an absolute title 
under Land Transfer Acts, 1875 & 1897, of 
the land purporting to be conveyed to them, 
which included two narrow strips of wood- 
land of which, as the ct. decided in this 
action, an adjoining owner was in possession, 
having acquired a good title by possession 
to the fee simple at the time of the registra- 
tion : — Held : that notwithstanding Land 
Begistration Act, 1926 (c. 21), s. 147, the 
power to rectify the register conferred by 
sect. 82 (1) of that Act enabled the ct. to 
order rectification of entries made in the 
register under Land Transfer Acts, 1876 <& 
1897, & accordingly that the order for rectifi- 
cation of the register by excluding from pltfs.' 
registered title the land erroneously included 
in it had been propcrlv made. — Chowood, 
Ltd. V, Lyall (2), [1930] 2 Ch. 156; 99 
L. J. Ch. 405 ; 143 L. T. 640, C. A. 


Part IV. — Extinguishment of Title. 

921. Add, Annotation : — Apld. J?c SUva, Silva v, Silva, [1929] 2 Ch. 108. 


Part V. — Action for Recovery of Land. 


966. Add, Annotation Yield. Ladies Hosiery & 
UndcTwea-r, l.td. v, Parker, [1930] 1 Ch, 304. 

1040a. .]- Spear’s Glass Works (IjTD.) 

V, Spear (1902), 37 L. Jo. 578. 


1042a. Suit for redemption.] — Phillips v, Phil- 
lips (1900), 44 Sol. Jo. 651. 

1064. Add, Annotation : — Dlstd. Dudley & District 
Benefit Building Soc. v, Gordon, [1929] 2 
K. B. 105. 


(1904), 25 C. L. T. 68; 3 N. B. Eq. 
Hep. 14.- CAN. 

oco (p. 755) i. Hiutil of 

purchaaej' of one. Lot on huiMing estate — 
to roufL^,] — lie McIlmurray & 
Jknkins (1896), 22 A. 11. 398.— CAN. 

ggg (P* 755) i. Restrictive cove- 

nants,] — Re How AN & Eaton, [1927] 
2 D. L. 11, 722 ; CO O. L. R. 245,— 
CAN. 

sx. Real nature of transaction im- 
material to stranger.) — IVloRRis v. 
Morris, [1931] 3 D. 1.. K. 325; .3 
W. IV. H. 427 ; 44 B. V. H. JC({.- - 

CAN. 

PART III. SECT. 6. SUB-SECT. 6, 

h i. Equitahle interest subse- 

quently acquired by ira'iisferor .) — A 
transfer of land, in the form provided 
ia Heal Property Act, made by the 
registered owner, & without any special 
covenants or recitals, does not operate 
as an estoppel & does not vest in the 
transferee an equitable interest sub* 
sequenUy acquired by the transferor 
in the absence of any fraud or misre- 
presentation by tlio latter.— Benneti' 
V, Gtlmour (1906), IG Man. L. R, 304, 
—CAN. 

h ii. On reffistration of transfer — 

Previous transfer without consideration 
—Transferor suhscqm'nily becoming of 
unsound 7nind,]-'~RxTrio AS v. Reqan, 
[1929] 1. R. 342.— IR. 

8t. Owner giving agent authority to 
sell — Agreement between agent <0* jntr- 
chaser — Purchaser taking transfer from 
owner — Whether entitled to registration,] 
— Johnson v, Senft (Sask.), [1929] 4 
D. h. R, 519.— CAN. 

PART III. SECT. 6, SUB-SECT. 8.— A. 

sw. lAs pendem — Dismissal of bill — 
Order dUickarging lis pcjidens un- 
necessary, ] — Dexter v, Cosford (1858), 
1 Ch. Cli. 22 ; 5 O, L. J. O. S. 67.— 

CAN. 


PART IV, SECT. 3, SUB-SECT. 1. 

e. Revsd., [1927] 3 D. L. R. 1 ; 
[1927] S. O. R. 403. 

PART V. SECT. 1. 

sa. Duty of court — To deeide upon 
legal rights of parties .] — A judge sitting 
at nisi privs Si hearing an action of 
ejectinont has only to decide upon the 
legal rights of the parties, & if pltf. 
makes out a legal title to the property 
he is entitled to recover, even though 
deft, may be entitled to relief In equity. 
— Doe d. Moffa'it V. Thompson (1877), 
1 l\ Sc B. 516.— CAN. 

PART V, SECT. 3, SUB-SECT. 1.— 
B. (a) i. 

1057 vi. .] — Stevens v. Skid- 

MORE, [1931] 2 D. L. R. 407 ; affd-. 
[1931] 3 D. L. R. 455 ; O. R. 649.— 

CAN. 

PART V. SECT. 3, SUB-SECT. 2. 

f (p. 766) i. Claiinant by adverse 
possession — Against Croivn grant ec .) — 
Dorek V. Jenninos, [1928] 1 D. L. R. 
736 ; [1928] 1 W. W. R. 348 ; 23 Alta. 
L. R. 306. —CAN. 

BO. Lessor — Suit to obtain jmssession 
for lessee .] — A landlord, though ho has 
given a lease to a thiui persou, Is 
entitled, for the purpose of putting his 
lessee in possession, to maintain a suit 
to eject a trespasser. — Damodab 
1*ra8at» Tewari V . liAcnm Prarad 
Singh (1928), 1. L. R. 7 I’at. 490.— 
IND. 

sf. Trustees of cJiurch— Unincorporated 
body.] — Doe d. Galt l^ESBV'rERiAN 
Churoh Trustees v. Bain (1847), 3 
U. C. R. 198." -CAN. 

PART V. SECT, 3, SUB-SECT. 3.— A. 

t 1. .] — Lodnt V. Smith 

(1848), 5 IJ. C. R. 302.— CAN. 

f J, Wife living apart from hus- 

band — Circumstances precluding pre- 
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sinnpiion of being husband's agent .] — 
Where a wife, living apart from her 
husband, is in possession of land, under 
such circumstances as precludes the 
presumption of h(T being agent of her 
husband, slie must be made a deft, in 
ejectment for the. land. — Woodward 
V. Cu.VLMiNns (1873), 6 l^ R. 1 10. — CAN. 

ug. Tenants in one house — Occupying 
separate fericmra/s.]— Where seveial 
tenants occupiiMi different apartments 
in one house, as several tenemouts - 
Held : u single action might be brought 
tor the premises, serving each tenant 
with a copy & notice. — Doe d. Bell v. 
Roe (1834), 3 O. S. 64.- -CAN. 

Bh. Whether sub-tenants neeessary 
parties.] — In an action by a landlord 
for possession of the premises, it is 
not neoessary to make sub -tenants in 
actual possession parties deft., Sc a 
judgment for possession may be given 
against the tenant under which the 
sul)-tenants must go out. — Incor- 
porated Synod of Toronto v. 
Fjsken (1898), 29 O. R. 738.— CAN. 

PART V. SECT. 4. 

b i. Tenancy terminable 

by cither party ,] — Eokhardt v. Raby 
(1861), 20 U. C. R. 458.— CAN. 

b ii. Defendant put into posses- 

sion by lessor of plaintiff — Denial of 
lessor's title.] — Doe d. Router v. 
Frazer (1835), 4 O. S. 80.— CAN. 

b iii. Defendant put into pos- 

sessioyi by devisee for life — Right of 
remaiyiderman.] — Doe d. Fields v. 
McKay (1844), 4 N. B. R. (2 Kerr) 
435.— CAN. 

o (p. 770) i. - - Action dismissed for 
failure to give — Right to bring second 
action after making demand.] — Wher<3 
an appln. for a writ of possession was 
dismissed because no notice of detor- 
inination of the lease had been given : — 
Held: the landlord was not thereby 
barred from making another appln. 
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after giving such notioe . — He £rnb> 
WEiN & Welch* [1928] 4 D. h, R. 498 ; 
[1928] 2 W. W. K. 028.— CAN. 

PART V. SECT. 7, SUB-SECT. 2.— B. 

1076 iii. AMdavit of service — 

CoiUente of.] — Alhdavit of service of 
declaration by fixing a ooi»y the door 
of house should state the name of the 
tenant from whom tho rent is due. — 
IJOE d. White v. Rob (1844), 4 N. B. R. 
(2 Kerr) 360.— CAN. 

PART V. SECT. 8. 
siu. CUiim vnder paj^er title — 
Defendant setting up right under lease 
from 2 daintiff — Rwht of defendant to 
rely upon forfeiture of lease — Tho^igh not 
j}leaded.] — Pettigrew v. Doyle (1867), 
17 C. P. 459.— CAN. 

PART V. SECT. 10. 

1125 i. Title of plaintiff defeO’ 

tive.] — Doe d. Munro v. Hanson 
(1831), (1825-1897) N. B. Dig. 293.— 
GAN. 

r (p. 777) 1. ,]— Township 

OF Colchester South v. Hackett, 
[1927] 4 D. L. R. 317 ; Cl 0. L. R. 77 ; 
affd. sub 710 m. HACKErr v. COLcnri»TKR 
SOUTH Municipal Corpn., (1928J 3 
D. L. ll. 107.— CAN. 

p (p. 777) li. — Act of Limita- 

tions — Effect of possession by tenant in 
cowmen. J— D oe d. WiLLiAaisr. Leavitt 
(1843), 4 N. B. R. (2 Kerr) 83.— CAN. 

p (p. 777) iii. Against 

plaintiff taking forcible possessioti .] — 
l-*o.ssesHion short of twenty years Js a 
sufficient title in ejectment against 
a iiarty, who, without any show of 
title, comes & takes forcible possossion 
of land. — D oe d. French v. Dunn 
(1859), 4 Nfld. L. R. 404.— NFLD. 

r (p. 777) iv. .] — Sohan 

Jml V. Mohan Lal (1928), 1. L. K. 
50 All. 986.— IND. 

aa (p. 777) i. Title acquired 

through person who entered try per- 
7nissim of plaintiff.] — Ju an action to 
recover pos.seasiou of land, defts. 
limited their defence to a portion of 
the land claimed, &: as to that portion 
depended upon title acquii*ed from H., 
who entered by permission of pltf. : — 
Held : both defts. & H, were estopped 
from denying pltf.’s title. — L akeview 
Mining Co. v. Moore (1903), 36 
N. S. R. 333.— CAN. 

o (p. 778) i. ,1 — MiLNKit V. 

Rinowood (circa, 1875), R. E. D. 123. 
—CAN, 

o (p. 778) li. Possession 

obtained by ra:cJia7ig€ from plahdiff's 
father.] — Bell v. Cabruthers (1869), 1 
2 N. S. D. 1.— CAN. I 

o (p. 778) iii, Agreement by I 

plaintiff to graiii perpelual lease — Per- \ 
fornumccof acts referable to agreement.] 
— arift V. Jadu Nath Majumhar 
( 11)28), T. L. R. 55 Calc. 1090.— IND. 

t (p. 778) i. Purchase at sale 

under urrit of execution — Judgment 
irregular to purchaser's knoioledge .] — 
Held : the sheriff’s deed could not 
defeat pltf. 'a right to recover. — 
Hamilton v. Lightbody (1870), 21 
C. P. 126.— CAN. 

t (p. 778) ii. CoUmr of titU.\— 

Boyd v. Millett (1873), 9 N. S. R. 
292.— CAN. 

t(p. 778) iii. .1 — McDonald 

V. McIsaao (1905), 38 N. S. R. 163 ; 
affd. stjb nom. Me Isaac v. McDonald. 

.39 .S. C. R. 1.57.— CAN. 

t (p. 778) iv. Defendant, in pos- 

session as tenant of plaintiff.] — Fisher 
V. Johnston (1866), 25 U. C. R. 616.— 
CAN. 

t (p. 778) V. — Transfer to plaintiff 
7nadc by party not in possession.]— 

D AMMON V. JODRKY (1 877), 1 1 N. S. R, 

(2 H. &C.) 31 4. —CAN. 

Yi. Tenant of tnortgagec 

-~J dk. of mortgagee. -Against hoWr of 
equity of rcdr.mjUiun.l Doe <1 . Smith v 
' < k 17 K, H. n. (1 l\ Ik H \ 


t (p, 778) vil. Defendant tenant 

from year to year — No notice to termi- 
nate tenancy .] — Laporte v. Wimon 
(1913), 24 O. W. R. 643.— CAN. 

t (p. 778) viii. Defendant in 

possession under conveyance from 
plaintiff — Error in conveyance. — 
Boundaries agreed hd,U3een vendor di* 
vendee .] — McDonald v. Knudsen, 
[1928] 3 D. L. R. 242 ; [1928] 2 W. W. R. 
577.— CAN. 

PART V. SECT. 11, SUB-SECT. 1. 

d i. — - Sufficiency of evidence .] — 
Allison v. Smith (1877), 1 P. & B. 
199.— CAN. 

aa (p. 779) i. .] — In a suit for 

ejectment, although pltf. may not be 
able to establish any title in himself, 
he is entitled to succeed if he can prove 
that he was in possession of tho pro- 
perty in dispute until ho was forcibly 
ousted by deft., provided deft, does not 
establish a better title in liimself.— 
Ranjit Singh Prince v. Jhori Singh 
(1928), I. L. R. 8 Pat. 351.— IND. 

•d. EjecUnent for non-payment of 
rent — Motion for judgment against 
casual ejector — Tenant in possession 
not lessee — Whether necessary to show 
how tenant holds .] — Dob d. St. John 
C!ori>n. a. Rob (1885), 25 N. B. H. 149. 
-CAN. 

86. Unregistered lease — Prior in date 
to Crown grant — Whether admissible, 
to prove rigid of teruint .] — North 
Pacific LuMBEit Co. v. British 
American Trust Co. (1917). 23 B. 0. It. 
332.— CAN. 

PART V. SECT. 11, SUB-SECT. 2.— A. 

1134 i. Plabdiff recovers on own title.] 

- -Clarke v. Hanky & Dunlop (1899), 

8 B. C. R. 130; 1 M. M. Cas. 281.— 

CAN. 

1140 i; Plaint iff claiming as pur- 
chaser under vfril of execution — Proof 
of judgment dt writ .] — 1’erby v. 
PiQUOTl' (1855), 12 U. C. R. 372.— CAN. 

o (p. 780) i. .3— Penlinq- 

ton V. Brownlee (1868), 28 U. C. R. 
189.— CAN. 


remainderman — Defendant in po$9U* 
Sion OB tenant for Colonial 

Investment & Loan Oo. v. De- 
MBROHANT (1908), 38 N. B. H* 431 ; 
4 E. L. R. 646.— CAN. 

PART V. SECT. 13. 

•y. Nature o/oeWon.] — Au action for 
mesne profits is in origin an action of 
trespass, dc is regulated by the broad 
principles applloable to actions 
for damagoB against wrongdoers. — 
Kamala Pbosad Sukul V. EiiSHom 
Mohan Pramanik (1927), I. L. R. 66 
Calc. 666,— IND. 

p i. .1— Herr v. Weston (1872) 

32 TJ. C. R. 402.— CAN. 

q i. Right to costs of ejectment — 

Before taxation.] — In an action for 
mesne profits, after judgment by 
default in ejectment, it is not necessary 
that the costs of the ejectment should 
be taxed before they can bo recovered. 
— Bank of Upper Canada v. Arm- 
strong (1843), (1823-1900), 1 Ont. 
Dig. 2168.— CAN. 

q ii. Necessity for proof of 

jmyment,.] — Doe v. Cahill (1853), 2 
All. 650.— CAN. 

1175 V. .] — Under the definition 

of ** mesne profits ** In Code of Civil 
Procedure, 1908, s. 2 (12), the sum to 
be awarded is not what pltf. has lost 
by his exclusion from the land, but 
what deft, has made, or might with 
reasonable diligence have made, by 
his wrongful poBsession. In the case 
of agricultural land that depends upon 
what an ordinary prudent agriculturist 
would have grown, & if deft, for his 
own purposes has grown a less profit- 
able crop tho mesne profits are not 
thereby llmltod. Jf deft, has let tho 
land the rent received is ordinarily tho 
measui ‘0 of the profits In tho absence of 
evidence that a higher ront could have 
been obtained by retusonablo diligence ; 
but if he has cultivated the land 
himself the cultivation profits are tho 
prlmaiy consideration. — Gray v. 
Bhagu Mian (1929), 67 L. R. Ind. 
App. 105, P. C.— IND. 


aa (p. 780) i. Proof of judgment 

unnecessary .] — Rai^TON v. Hughson 
(1867), 17 C. P. 364.— CAN. 

aa (p. 780) ii. .] — Jex v. Hiokb 

(1876), 39 U. C. R. 606.— CAN. 

n (p. 781) i. Loan to be paid 

off by mstalmcrUs — Date of expiration 
of mortgage uncertain — Release, of mort- 
gagor by mortgagee after action brought.] 
--Ashford v. McNauohton (1854), 11 

U. C. R. 171.— CAN. 

q (p. 781) I. Not registered — 

Admissible where no registered instru- 
ment .] — An unregistered Crown grant 
is admissible in evidence wheixs it is 
not sought to set it up against a 
registered instrument. — Dokrell v. 
Campbell (No. 2), [1917] 1 W. W. R. 
500 ; 23 B. C. R. 500.— CAN. 

c (p. 781) i. Purchaser for value 

without notice — Defendant in possession 
— Claim by adverse possession .] — 
Canada Permanent Loan & Savings 
Co. V. McKjlT (1881), 32 C.P. 51. — CAN. 

ff (p. 781) i. Title acquired pendente 
lUe.] — Held : insufficient. — Adamson 

V. Adamson (1878), 25 Gr. 650.— CAN. 

hh (p. 781) L Question for jury.] 

—Fades v. Maxwell (1859), 17 

U. C. R. 173.— CAN. 


sm. Claim by executrix under mortgage 
from defendard — Right to show mortgage 
to testator .] — Skkahon v. WheIiAN 
(1864), 24 TJ. C. R. 174.— CAN, 

■n. Evidence that ancestor ofplaintiff*s 
lessors had cut wood off land.]— 
McDonald v. Chisholm (1858), 3 
N. S. R. (2 Thom.) 404.— CAN. 


•o. Claim by devisee — iMnd mort- 
gaged by testator — Foreclosure — Land 
sold under decree of couH.] — Kearney 
V. Creelman (1886), 14 S. C. R. 33.— 


•p. Title derived from foreclosure in 
equity suit — Property mortgaged by 


PART V. SECT. 14. 

e i. Decision of master in chambers — 
On originating notice — Whether valid,]— 
A master in chambers has no power to 
make an order, upon originating notice, 
for tho delivery up of possession of 
land by an overholding tenant. — 
Maodonald V. Georgiades (1916), 31 
W. L. n. 964.— CAN. 

sq. Motion for — Plaintiff’s case not 
conclusively made out.] — Cook v. 
Lemibux (1885), 10 P. R. 677.— CAN. 

•r. Verdict entered for plaintiff by 
consent — Eiiforcemmt conditicmal on 
certain payments — Judyinmd entered 
tm verdict before j^yments made — Right 
of defendant to damages .] — Watson v. 
&TOHUM (1882), 2 O. R. 237. — CAN. 

PART V. SECT. 16. 

P I, Notice to quit as to pari 

given too late .] — Ejectment for a house 
6c small lot of land adjoining. It 
appeared that, as to tho house, notice 
to quit had been given too late, but 
that pltf. was entitled to the land. It 
was ordered that unless pltf. would 
confine his judgment to the land, deft, 
should have a new trial. — Conley v. 
Lee (1855), 12 U. C. R. 456.— CAN. 

■t. Rebuttal of plaintiff’s evidence — 
Defendant in actual adverse occupation 
for twenty years .] — Dob d. MoMaukin 
V. Devine (1841), 3 N. B. R. (I Kerr) 
411.— CAN. 

PART V. SECT. 17. 

•V. Death of lessor of plaintiff before 
trial — Whether sciere facias necessary.] 
— In ejectment under the old form, 
where the lessor of the pltf. died before 
the trial : — Held : no sci. fa. was 
necessary, but that judgment might 
be entered, & a writ of possesc^on 
obtained. — D oe d. Hay v. Hunt (1855) 
12 U. C. R. 625.— CAN. 
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RECEIVERS. 

Part II. — Appointment by Court. 


106a. .] — An interim appointment of a 

receiver of property in the possession of, & 
claimed by, deft, in the suit should be made 
only if there is a well-foxmded fear that, in 
the absence of protection, the property will 
be dissipated or inseparably injured. — 
Bevoy Krishna Mukheiwee v, Satish 
Chandra Gthi (1927), 66 L. R. Ind. App. 
131. 

233a* .] — ^A receiver appointed to collect in 

assets, & to bring actions in the name of an 
extrix., must give security to indemnify the 
extrix. on account of such actions. — Taylor 
v. Allen (1741), 2 Atk. 213 ; 26 E. R. 632, i 
L. C. I 

JnnotcUioTia : — Refd. Auon. (1806), 12 Vea. 4 ; Pomberton 
V. Chapman (1857), 7 E. B. 210. 


283b. — Snare v. Baker, Beasley v. Snare 

(1849), 13 Jut. 203. 

403. Add, Annotation : — Oeyierally, Refd. Ee Pinto 
Leite & Nephews, Ex p, Visconde Des Olivaes, 
[1929] 1 Ch. 221. 

451a. ,] — Ball v, .Ienkinson (1813), 2 Ves. 

Si B. 126 ; 35 E. R. 266, L. C. 

555. Add, Annotation .•--Refd. Townsliend v, ('hibi 
(1932), 48 T. L. H. 576. 

556. Add. Annotation : — Refd. Townshend v, Cliild 
(1932), 18 T. n. ^irj. 

557. Add. Annotation Refd. Townsliend t\ Child 
(1932), 18 T. L. K. 675. 

571. Add. Annotation : — Apld. A.-G. v, Glen Idne, 
Ltd. & Liverpool & London War Risks Insce. 
Assocn., Ltd. (1929), 34 Com. Cas. 309. 


Part III. — Effect of Appointment. 

682. Add. Annotation .—Refd. /?<• A Debtor, [1929] I Cli. 170. 


Part IV. — Rights, Powers and Duties. 

755. Add, Annotation Apld. Be Debtor No. 70 of 1929, [1929] 2 Ch. 140. 


Part VI. — Interference with Receiver. 


895a. .] — A libel on the business carried 

on by a receiver & manager appointed by the 
ct. is a contempt of ct., & may be punish^ by 
committal of the offender. — Helmore v. 
Smith (No. 2) (1886), 36 Ch. D. 449 r 56 
L. ,r, Ch. 145 ; 50 L. T. 72 ; nom, Hkx- 


MORE V. Smith, Ex p. Smith, 35 W. R. 157 ; 
3 T. L. R. 139, C. A. 

An7iofatio‘H8 : — Consd. Re Gent, Gont-Davla v. Harris (1892). 
40 \V. K. 267. Apld. Kinfir v. Dopaon (1911), 56 Sol. Jo. 
51. Refd. Re Kvf'lyn, Kx p. General Public Works & 
Assets Co., [J894] 2 Q. B. J02 ; Hobb v. Green (1895), 
64 L. J. Q. B. .593 ; R. r. Davies, 11906) 1 K. B. .32 ; R. v. 
Daily Mail Editor, Ex p. Farnsworth (1921), 90 L. J. K. B. 
871. 


PART II. SECT. 1, SUB-SECT. 2.— A. 

h i. Master .] — The master of the 
High Ct. hae no jurisdiction to make 
an order appointing a receiver by way 
of equitable execution. — B aihd v. 
MuRPinr, [19281 I. K. 125.— IR. 

PART II. SECT. 6, SUB-SECT. 2.— N. 

n i, J — In an action by a 

vendor of land for specific performance 
an order may be made, before the land 
is sold, for the appointment of a 
receiver of the rents & profits of the 
land. — K nowlsis v. Jenkins (Alta.), 
11923] 1 W. W. R. 1279.~CAN. 

PART III. SECT. 1. 

n J, Possession of receiver is 

possession of court — For benefit of 
person entiOed <h«rdo.3 — Bisiieshwar 

r»RATAP NaRAYAN SAHI V. CHAN- 
URKSHWAE PBABAD NARAYAN SlNOH 
(1928), I. L. R. 7 Pat. 319.— IND. 

PART 111. SECT. 2. 

6S7 iv. .1 — Bottoms v. Pacific 

Northwisst Lbr. Co. (B. C.). (1929) 


4 D. L. K. 41,5.— CAN. 

PART III. SECT. 5, SUB-SECT. 6.— B. 

685 vili. National Trust 

Co. V. Dom. Iron & Steel Co. (N. S.), 
[1927] 3 D. L. R. 1063.— CAN. 

PART IV. SECT. 4. 

p (p. 66) i. Against receiver — 

Eneci of order .] — An order of the ot. 
gmng leave to a party to sue its 
receiver does not amount to a relin- 
quishment of possession of the pro- 
perties by that ot., & an order of 
decree against the receiver cannot be 
enforoed in execution as against him 
without leave of the ct. appointing 
him.— Srimati Jugal Kishore Debi 
t?. Dbva Pkasanna Mukhbrji (1928), 
I. L. R. 7 Pat. 684.— IND. 

p (p. 66) ii. In British court — 

Jieceiver appoitUed in Baroda .] — A 
receiver appointed by a ct. of the 
Baroda Sttite can be recognised as a 
})i*opcr party for the purpose of filing 
suits ill a British ct, — C iiandut^al 
Mauijavlai. V. Mankklal Lalluham 
( 1939), 1. L. R. 55 Bom. 309.- IND. 


PART IV. SECT. 5. 

776 i. rurchtm hg n rrivrr — Without 
leave of court —Furchasum receiver a 
trufiicf.] — The rule in Nugent v. Nugent. 
No. 770, supra, that a person in a 
fiduciary position, having specjial means 
of knowledge, ought not to bo allow'ed 
to buy or bid for property without the 
leave f>f the ct., is a sound & salutary 
rule & should bo followed in British 
India. In the case of receivers it is 
wx*U recognised in England & the 
United States of America. — Jitfjswari 

DASI V. SUDHAKRISHNA MUKHKRTl 
(1931), J. L. K. 59 CMc. 956. IND. 

PART X. SECT. 6. 

sa. Stipulation that receiver to sign 
bond — Failure to sign .] — Where a 
surety on a receiver's bond executes the 
bond on the distinct understanding 
that it is also to be executed by the 
receiver himself, the failure to secure 
the signature of the receiver thereto 
(Uscharges said surety. — Larbonne v. 
Shore, [1928] 2 D. L. R. 977 ; [1928] 2 
W. W. R, 8 ; 39 B. C. R. 508. -CAN, 



Case 16. 


English and Empike Digest Supplement. 


REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 
Part I. — Central and Local Registration Authorities. 

Sect. 2.— REGISTRATION DISTRICTS. 

(Vol. 39, p. 99.) 

See^ 7i0Wy Local Covernment Act, 1929 (c. 17), ss. 21-28. 


Part II. — The Registers. 

16. Add. A f}notatio7i : — A.s to (1) Consd. China Navigation Co. v. A.-(t. (1932), 48 T. L. Ti. 375 


PART III, 

sh. ** Indiana in province of Naful ** 
— Includes only Indian immigrants — 
Act 17, 1923, ss. 0, 42 (I).)— A’x p, 
JUDAT (1927), 48 N. L. II. 435.— S. AF. 

PART IV. 

■J. Amendment of register - When 


order granted,] — ^Appct., whoso first 
name was, according: to hls birth 
certificate, S., but who had always 
believed it to be C., was married in 
Natal in 1928, the latter name boin? 
recorded in the marrlagre regrister. He 
applied for an order authorisin^r the 
i-eglstrar to amend the marriage register 


BO as to show his first name as S., 
alleging that it was only when he 
obtained a copy of his birth certificate 
that he discovered his name was S. : — 
Held : order should be granted. — Ex p. 
Kyriakidks (1929), 50 N. L. K. 305. — 
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VoLXXm. Cases 58— S47a. 


RENTCHARGES AND ANNUITIES. 


Part I. — Nature. 

62. Add, Annotation : — Refd. Bristol Corpn. v. 

Virgin, [1928] 2 K. B. 022. 58. Add, AnnoMion : — Apld. r. I. 

54. Add, Annotation : — Consd. Jte AJingtoD & Oomra. (1932), 70 Sol. .To. 397. 

L. 0. C. Contract (1927), 138 L. T. 131. 


Part II. — Creation of Rentcharges and Annuities. 

85a. No words of Inheritance— Limitations which £11,723 represented the capital value 

exhausting fee simple.]- Grant v, Edmond- of the annuity of £3,000. The proof was 

SON, No. 912a, post, admitted, & in Pec. 1931 a dividend of Gdf. 

221a. Bankruptcy of covenantor.]- A marri- pound was paid to pltfs. Tliis 

age having been dissolved by a decree absolute amounted to £2,322, of which £1,043 1.9. Od. 

in 1925, the wife, remarried shortly afterwards. was the proportion attributable to the 

Immediately before the remarriage the annuity. On a summons taken out by jiltfs. 

former husband executed a settlement on his determine the question wliether they 

former wife in consideration of her release ought to pay to deft, the dividend so far as it 

of any claim to alimony or maintenance from was attributable to the annuity, notwith- 

him. By the settlement the husband cove- standing the restraint upon anticipation, or 

nanted with his former wife & as a separate whether they oughi. to invesi. the same, as 

covenant with the trustees to pay her, during being capital, in purchasing an annuity for 

their joint lives, an annuity of such an amount deft.: — Held: the trustees could 

as after deduction of income tax would yield properly pay the whole dividend to deft. - 

the clear sum of £3,900 a year for her separate Horne's Setti.kment, Ooutts & Co. v. 

use without power of anticipation whilst Puchessa Di'smet de Smottrs, |1032J 2 Gh, 

under cover! ure. In 1929 the former bus- 180: 101 L. J. C^h. 359; 147L. T. 492. 

band was adjudicated bkpt. Pltfs., as 231. Add, Annoiaiion : — Refd. Wimbledon & Put- 
trustees of the settlement, & defts., the ney Commons Conservators r. Tucly, [1931] 

former wife, jointly proved in the bkpey. 1 Ch. 190, 

for ix large sum made up of several iGms, of 


Part III. — Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. Add, Annotation : — Reid. Re Reeves, Reeves 
r. Pawson, [1928] Ch. 351. 

247. Add. Annotaiioyis : — Apld. Kennedy v, 
Thomassen, [1929] I Ch. 420. Refd. Bell r. 
T.evcr Bros., Ltd. (1931), 14(> L. T. 2.58. 

247a, .] — Pnder the will of her then 

husband made in 1902 & a separation deed 
& settlement made in 1903 V. was entitled 
to two annuities of £200 each. Testator, 
who was also the settlor, died in 1913, & V. 
afterwards married a Putch subject, & for 
the remainder of her life resided in Holland, 
In 1927 the trustees of the will offered to 
I'edeem both annuities, & after some negotia- 
tions were informed by V.'s solrs. that they 
would advise her to accept £6,000 for 
redemption, the annuities to be paid in full 


up to the date of redemption. The trustees 
sent the solrs. a draft release for their 
approval. V. having informed her solrs. 
that she would accept the offer of £6,000, 
they sent her the release engrossed for her 
execution, & she executed it on Jan. 12, 1928. 
On Jan. 17 she died, but no notification of 
her death was received by her solrs. in lA)ndon 
until .Tan. 31. In the meantime, the trustees 
having been informed by V.’s solrs. on .Tan. 24 
that she had accepted the £6,000, on Jan. 30 
paid the money to them, being in ignorance 
of V.'s death : — Held : there was no con^ 
eluded contract for the sale & purchase of 
the annuities, as the purchasers could not 
have intended their otter to be accepted by 
the vendor merely executing a document. 
But even assuming there was a concluded 


PART I. SECT. 1. 

11 i. Devise of land subject to 

annuUv .] — Testator devised a half 
interest in land to his son Sc two 
daiighters ** subject to the payment ** 
of an annuity : — Hdd ; the annuity 
was charged upon the half interest. — 
Pkarob V . Wright (1926), so a L. R. 
10,— AUS. 

PART II. SECT. 2, SITB-SECT. 2.— A. 

k 1. Mode of ascertftinina capital 


swm.J — Testator clii*ected that on the 
happening of a oortain event, & at a 
certain time, his trustees should give 
to certain persons such capital sum as 
should fairly represent the caidtal 
value of a perpetual annuity of iJiOO. 
'rhe event had happened, & the dat^i 
at; which the gift should take effect 
had arrived & was found to l>o May 7, 
1929. The only irredeemable Govt, 
stock in the State of New South Wales 
is the 4 per cent, lntci*minahle St(»ck 
of N. S. W., which Is frtie of Federal 


tVe, state income tax. Testator had 
not directed that the heneficiaries 
should receive the capital value of a 
perpetual annuity of £400 free of those 
taxes : — Held : as t he basis for ascer- 
taining the amount of t.he capital 
money hcqueathod by the will that 
Governmeut security in this State, 
which is the most permanent & the 
least likely to be rc<]ecmed, must be 
selected.— Gilmour r. Gn.MouR (lO.*!! ), 
31 S. R. N. S. W. 83 ; 48 N. S. W. \V. N 
15.— AUS. 
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contract, there was a total failure of con- 
sideration, owing to the death of the 
annuitant before completion, & the trustees 
were entitled to recover back the £6,000. — 
Kennedy v. Thomassen, [1929] 1 Oh. 426 ; 98 
L. J. Oh. 98 ; 140 L. T. 216 ; 45 T. L. B. 
122 . 

254a. Sale to raise charge paramount to 

annuities — Annuitants necessary parties to 
conveyance.] — Suluvan v. Sullivan (1860), 
28 Beav. 102 ; 54 E. R. 304. 

Annotation: — ^Refd. Thompson v. Haine (1873), 28 L. T. 

362. 

254b. Annuity charged on premises & busi- 

ness — Sale of business to company — Under- 
taking of company to pay annuity.] — By his 
will made in 1913 P. appointed his two sons 
exors. & devised & bequeathed to them the 
freeholds upon which his business was carried 
on & the businesses subject to the payment 
of an annuity of £300 to his wife. Testator 
died in 1914. In Feb. 1923 the two sons 
agreed to sell to a trustee for an intended co. 
the undertaking & assets of the business in 
consideration of cash &> shares in the co. & 
an undertaking by the co. to pay all the 
liabilities of the vendors in relation to the 
business, including the annuity & a charge to 
secure the bank overdraft of the vendors* 
firm. That agi’eement was carried out by 
two deeds dated .Tune 1, 1923, one an assign- 
ment of the goodwill &: the other a con- 
veyance of tlie freehold premises of the 
vendors in connection with the business, 


including freehold premises at L. The con- 
veyance recited the charge to the bank 
effected by deposit of the deeds, but made no 
reference to the annuity, & the will was also 
shortly recited. The conveyance was made 
by the vendors as beneficial owners, & the 
habendum was expressed to be subject to a 
charge by way of collateral security to the 
bank to secure £774 8a. 4d., the amount of 
the firm’s overdraft. On Nov. 19, 1929, the 
co. sold the freehold promises at L. to deft. J. 
by a conveyance of the fee simple free from 
incumbrances in the usual form. The co. 
having paid off the £774 8a. 4d. were able to 
hand over the title deeds to J. The widow 
was paid her annuity to Dec. 1929, when the 
co., owing to bad trade, were unable to pay 
it. The widow then brought this action 
claiming that J. had taken the property with 
notice which ought to have put him on 
inquiry whether the premises were freed 
from the annuity; — Held: the conveyance to 
the co. being made subject to the bank 
charge prevented any inference by J. that 
the vendors had ceased to act as exors., 
the vendors to the co. were shown on the 
conveyance to be sole beneficiaries imder 
their father’s will as well as exors., &; the fact 
that the vendors to the co. conveyed os 
beneficial owners did not put .T. on inquiry, 
as he was entitled to assume that they werf* 
selling as exors. — Pakkeb r. Judkin, [1931] 
1 Ch. 475; 100 L. J. Ch. 169; 144 L. T. 
(*>62, V, A. 


Part IV.- Rights as Affected by Various Forms of 

Limitation. 


292a. .] — A. devises to his nephew £5 

per annum, without saying to his exors. or 
administrators, to be paid him during his, 
the testator’s, wife’s life, whom he made 
executrix, on condition that he demeaned 
himself civilly her. By his death the 
£5 per annum is determined. — Neal v. 
Uanbuuy (1701), Prec. Ch. 173; 24 E. K. 
83 ; snb nom. Anon., 2 Eq. Oas. Abr. 362. 

Annotation : — Refd. Savory v. Dyer (1752), Amb. 139. 

296. Add, Annotation : — Refd. He Fitch’s Will 
Trusts, Public Trustee i\ Nivos (1928), 139 
L. T. 566. 

336a. Bequest to several — No words of survlvor- 

’ ship.] — A bequest of an annuity to several 

persons during their lives, without words of 
survivorship, is a bequest to each of them of 
a separate annuity for an aliquot share of 
the whole, & upon the death of each his 
separate annuity ceases. — Hs Evans, Thomas 


V, Thomas (1908), 77 L. J. Ch. 683 ; 99 L. T. 
271. 

336b. During continuance of fund.] — Testator 
having bequeathed annuities issuing out of 
a leasehold estate, to some annuitants for 
life, to some during the continuance of the 
fund, & to others indefinitely, with a general 
provision for an increase or diminution of the 
annuities, in proportion to the increased or 
diminished income of the estate ; & a par- 
ticular provision that, on the death of some 
of the annuitants for life, their portions should 
be paid to the survivors ; the annuities given 
indefinitely are payable during the con- 
tinuance of the fund. — Hack v. Tuck (1818), 
3 Swan, 270 ; 36 E. R. 858. 

353. Add. AnnoiaMona : — ^Refd. Re Nelson, Norris 
V. Nelson (1918), 140 L. T. 871, n. ; Re 
Smith, Public Trustee v, Aspinall (1928), 
140 L, T, 369. 


Part V. — Rights as Affected by Insufficiency of Grantor’s 

Estate. 

498. Add. Annotation: — Refd. Parker v. Judkin, 511a. ]. — A. gave by will an annuity of £1,000 

[1931] 1 Ch. 475. to his widow, & directed that in case of his 

bOi. Add. Aitnoiation : — Refd. Cockell, Jackson estate being insufficient to make up her 

V. A.-G., [1931] 1 Ch. 389. income from all sources to that amount, a 
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suf^cient part of the corpus to make up the 
deficiency should from time to time be sold. 
B. subsequently by will gave her an annuity 
of £200, & directed that it should not be taken 
into account in regard to any other income, 
it being his expi^ess will & desire that it should 
be a clear beneficial addition to her income : — 
Held : the widow was not boimd to include 
the £200 annuity in her computation of 
income, & was entitled to have a sufficient 
amount of the corpus sold to make up her 
income, independently of that annuity to 
£1,000 . — Be BDebdges’ Trust Estate (1874), 
L. R. 18 Eq. 419 ; 44 L. J. Oh. 116 ; 31 L. T. 
160 ; 22 W. R. 819. 


525a. .] — testator directed his trustees, of 

whom his wife was one, to permit his wife to 
receive the rents & profits of his real estates, 
& thereout in the first place to retain to her- 
self an annuity of £400 a year, & to pay 
annuities of £100 a year to each of his 
daughters : — Held : these words did not give 
a priority to the wife in respect of her annuity 
over the daughters. — Jenkins v. Buiant 
(1834), 6 Sim. 603 ; 3 L. J. Oh. 169 ; 58 
E, R. 719 ; suhseqtierU proceedings (1836), 
6 li. J. Ch. 348. 

648. Add, AnnoicUion : — As to (2) Refd. Bristol 
Oorpn. V. Virgin, [1928] 2 K. B. 622. 


Part VI. — Payment of Rentcharges and Annuities 


589. A dd, A nnotatimis : — Consd. Re B-eckitt, 
Jlockiit V, Reckitt. (1932), 173 L. T, Jo. 452. 
Refd. Re Hulton, Jlulton r. Midland Bank 
Exor. & Trustee, Ltd. (1930), 99 L. J. Oh. 
316. 

590. Add, Amiotaiions :■ — Consd. Re Reckitt, 

Reckitt V. Reckitt (1932), 173 L. T. Jo. 462. 
Refd. Be Arinaghdale, (Vaig v, Arrnaghdale 
(1928), 44 T. L. R. 239. 

591. Add, Annotations : — Consd. Re Reckitt, 
Reckitt V, Reckitt (1932), 173 L. T. Jo. 4.52. 
Distd. Re Veale’s Will & Codicils, Malone v, 
.James (1931), 76 Hoi. Jo. 780. 

592a. /J— By his wiU dated Nov. 12, 

1924, testator, after appointing exors. & 
trustees, giving certain specific. & pecuniary 
bequests, bequeathed to liis trustees the sum 
of £200,000 upon tmst to invest tlie same 
in any of the investments thereinafter 
authorised, 6c> to hold the said investments 
upon trust thereout to pa y liis wife during her 
lift3 the annual sum of £5,000 “ free of income 
tax ” i- -Held : tlie wife was entitled to the 
annual sum free of siU'-tax’ as well as of 
ordinary income tax. — Rc REoxrrr, Reckit'I’ 
r, RECKrrr, 11932| 2 Ch. 144 ; 101 L. J. Vh, 
333 ; 147 L. T. 27.5, C. A. 


692b. Devise ^ free & clear of all taxes & 
incumbrances whatsoever. ” ] — Re 

Will & Codicils, Malone v. .Ianoss (1931), 
76 Sol. Jo. 780, C. A. 

693. Add, Annotations : — Consd. Rc Arrnaghdale, 
Craig V, Arrnaghdale (1928), 44 T. L, R. 239; 
Fleetwood-Hesketh v, Pleetwood-Hesketh, 
[1929] 2 K. B. 66. FoUd. Re Hulton, Ilulton 
V, Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Ch 316. 

593a. Application to sur-tax — Devise free of super- 
tax.] — Where a testator who died before 
1927 has directed under his will that his 
trustees shall pay to an annuitant out of the 
income of the trust estate a clear yearly 
sum after pa 3 dng or deducting income tax 
& super- tax,” the proportion of the sur-tax 
payable in respect of the annuity under the 
provisions of Finance Act, 1927 (c. 10), 
8. 38, & Finance Act, 1928 (c. 17), s. 16, is 
payable out of the income of the trust estate. 
In every essential feature super-tax & sur-tax 
are the same tax. — Hulton, Rc, Hulton v. 
Midland Bank Executor & Trustee, Ltd. 
[1931] 1 Ch. 77 ; 99 L. J. Oh. 316 ; 144 

L. T. 343 ; 46 T. L. R. 348 ; 74 Sol. Jo. 233. 

632. Add, Annotation : — Refd. Re McKee, Public 
Trustee v, McKee, [1931] 2 Ch. 146. 


Part VII. — Forfeiture and Extinguishment of Rentcharges 

and Annuities. 


810. After this case add ” Money paid in ignorance 
of death of annuitant — Recovery of.] — See 

Contract, No. 3081a.” 

814. Add, Citation. ;—138 L. T. 131. 


PART VI. SECT. 8, SUB-SECT. 1. 

k 1. .1 — Union Bank op 

Scotland, Ltd. v, Oampbeu,, [1929] 
S. C. (Ot. of Sees.) 143.— SCOT. 

PART VI. SECT. 8, SUB-SECT. 2. 

n i. .] — By lile trust, disposition 

& .settiemout testator directed his 
trustees to dispose of ** the free annual 
income of the residue *’ of his means & 
estate between the date of his death, 


Add, Annotation : — Refd. Re Draycott H. E., 
[1928] Oh, 371. 

821. Add, Annotation : — Refd. Hyman v, Hyman, 
Hughes V, Hughes, [1929] P. 1. 


right & proper, but not exceeding 
£100.” Testator also directed “ My 
trustees shall accumulate whatever 
balance 3uay remian of said annual 
Income, all accumulations of Income to 
be added to the capital of my estate & 
dealt with as residue ” ; — Held : the 
annual allowances fell to be paid under 
deduction of income tax. — Hunter’s 
Trustees v. Mitchell, [1930] S. C. 
978.— 8COT. 


which was May, 1925, Sc Maitlnmas, 
1931 (infer alia), as follows: (1) By 
paying to an adopted daughter “ an 
annual allowance of £600,” which he 
declared to be alimentary ; (2) by 

paying In rjcrtain events, to each of her 
daughters ” an annual allowance of 
£100”; Sc (3) by paying, in certain 
events, to each of her sons “ such an 
annual allowance as my trustees in 
their sole direotioii . . . shall think 

5 
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Part VIII. — Recovery of Rentcharges and Annuities. 


906. Add, Annotation : — As to (2) Expld. Grant v, 
Edmondson, [1931] 1 Ch. 1. 

907. Add, Annotation : — Consd. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

908. Add, Annotation : — Consd. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

91i. Add, Annotation : — Folld. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

012a. .] — The benefit of a covenant to 

pay a rentchargo does not run with the rent- 
charge at law, but the covenant is only in 
gross. 

By deed dated Apr. 26, 1867, the Earl of 
W., the tenant for life of the W. estates, in 
exercise of certain powers under a private 
Act, convoyed part of the settled lands to E. 
in fee simple ; & E. granted thereout to the 
Earl & the person or persons who would for 
the time being have been entitled to the 
receipt of the rents & profits thereof if the 
conveyance had not been made yearly & 
for every year for ever thereafter the rent of 
£142 la. 3d, There were the usual powers 
of distress & entry & a covenant by the 
grantee for himself, his heirs, exors., adminis- 
trators Sc assigns with the Earl his heirs Sc 
assigns Sc other the person or persons who 
would for the time being have been entitled 
as aforesaid that he, the grantee, his heirs & 
assigns, would pay the yearly rent thereby 
reserved to the person or persons entitled 
thereto under the reservation thereinbefore 
contained. The Earl died in 1882, & under 948. 
& by virtue of various deaths & two successive 


disentailing deeds & resettlements the W . 
estates passed ultimately to the present 
infant tenant in tail Sc became vested in the 
pltfs. as stahitory owners thereof. In none 
of those title deeds was there an express 
assignment of the benefit of the covenant 
to pay the rentcharge. E. died in 1887, 
leaving a will of which the first deft, was 
exor., he Sc the other defts. being the present 
trustees thereof. Tn 1920 the trustees sold 
& conveyed the land conveyed to their 
testator in 1867 to W. in fee simple, subject 
to the rentcharge & to the covenants on the 
part of the grantee contained in the con- 
veyance of 1867. In 1927 W. became bkpt., 
& by an order of Aug. 8, 1929, the bkpt.’s 
interest in the land was vested in pltfs. in 
fee simple. Payments of the rentcharge 
having ceased to be made since Dec. 25, 
1927, pltfs. brought this action for payment 
by defts. of £231, the arrears which accrued 
down to the date when the land was vested 
in them: — Held: (1) notwithstanding the 
absence of express words of limitation a 
perpetual rentcharge had been effectually 
created ; (2) the benefit of a covenant to 

pay the rentchar ge did not run with the rent- 
charge ; (3) Real Property Act, 1845 (c. 100), 
s. 5, now I^aw of Property Act, 1925 (c. 20), 
s. 50, did not affect the second question, as 
the sect, only applied to covenants which 
ran with the land or property. — Grant v, 
Edmondson, [1031] 1 Oh. 1 ; 100 L. J. Ch. 1 ; 
143 L. T. 749, 0. A. 

Add, Annotation : — Consd. Grant v. Edmond- 
son (1931), 100 L. J. Ch. 1. 


( 
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REVENUE. 

Part I. — Authorities Controlling the Revenue. 


2, Add, Annotation : — Refd. North Charterland 
Exploration Oo. (1910), Ltd. v, R. (1930), 99 
L. J. Ch. 483. 

3a. Appropriations in aid — Pasrment for armed 
guards for British ships.] — There is no legally 
enforceable duty on the Crown to protect 
British subjects from danger in foreign parts 
& to provide armed guards for British ships. 

, Shipowners who require those services must 


Part IV. — Duties 

53. Add, Atwoiaiion : — Generally, Refd. Miller 
(Lady) v. 1. R. Comrs. (1930), 15 Tax Cas. 25. 

55a. What amounts to.] — Ue Windsor 

Steam Coal Co. (1901), Ltd. (1928), 166 
L. T. Jo. 32. 


pay for them if the Crown requires them to 
pay. The payment, when made, is sanctioned 
& controlled by Parliament in the Appro- 
priation Act under the system of appropria- 
tions in aid under the Public Accounts k> 
Charges Act, 1891 (c. 24). — CHINA Navigation 
Co., Ltd. v, A.-G., [1932] 2 K. B. 197 ; 101 
L. J. K, B. 478 ; 147 L. T. 22 ; 48 T. L. H, 
375, C. A. 


on Land Values. 

61. For “ [1914] 2 K. B. 192 read “ [1914] 
3K. B. 192.** 

Add, Annotation : — Refd. Simbro Trading Co. 
V, Posograph Parent Corpn. [1929] 2 K. B. 
266. 


Part V. — Customs Duties. 


70a. “Baggage of passengers” What amounts 
to — Parcels of cinematograph films. | — Bt (jk- 
JAND r. B. (1932), 49 T. 1.. H. 39 ; 76 Sol, Jo. 
850. 


80. Add. Annotation : — Refd. Britisli ^Yawlers 
Fcderat/ion, Ltd. v, London A- Noi*th Eastern 
Ry. Co. (1932), 48 T. L. R. 491. 


PART II. SECT. 1, SUB-SECT. 1. 

sa. Power to reward informer — 
Vididity of ugrcvinent before receiviuff 
information A — field : Inland Rovftiuo \- 
PoFnilation Act. 1890, s. 32. dooH not 
warrant tlie (^f>iurs. of Inland Povenuo, 
or the Treasury, before rcceivinn: in- 
formation from an informer, in entor- 
iiip: into an agreement with liim to 
the payment of a reward. — K iactt v. 
Lord Advoc’ate, [1932) S. C. 138.— 
SCOT. 

PART II. SECT. 2, SUB-SECT. 2.— 

D. (b) ii. 

89 ii. Seizure outside three mile 

Mason v. Coffin, [1928] 2 
1). L. R. 263 ; 49 Can. Crlm. Cas. 276. 

—CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

bb i. Meaning of.] — Value for 

duty wherever used in the Customs 
Act & amondmonts has reference to 
the basis on which the true amount 
of duty ad valorem Is payable, & tn 
nothing else. — R. v . Cobnjsi’, [1928] 

2 D. L. R. 767 ; 49 Can. Crlm. Cas. 
200 ; 61 O. L. R. 683.— CAN. 

so. Ooods iramferred within territorial 
waters.] — Whore goods are transferred 
within the t;onitorial watxjrs of Canada, 
without the intention of fraudulently 
relandlng or bringing the same back 


Into Canada, no offence is corurnitt-cd 
under Customs Act. — Cook i\ R., 
[1928] Exch. C. R. 49.~UAN. 

sf. Offence of snivggling — Not c.oni- 
jdete until opportunity of reporimg to 
Customs Ifause ] - R. o. IjANOILLE, 
[19321 2 D. L. it. 226.— CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

c i. .]— Morin v. R. (1927), 49 

Can. Crim. Cas. 231 ; 43 Quo. K. B. 
192.— CAN. 

PART V. SECT. 1. SUB-SECT. 4. 

t(p. 229) i. : .V-rield: 

inasmuch as by the fimt part of sect. 
181 of Customs Act, w'hich deals with 
the p<‘naliy for having liquor in one’s 
possession illegally, it is provided that 
the offence exists whether (tht^ paily 
is) the o\vnor thereof or not,** & in the 
soeorid part, where provision is made 
for the forfeiture of the liquor or 
vehicle in w’hich it is being Irans- 
poited, the words “ whether the 
owner thereof or not *’ are omitted, if 
it is proved that the vehicle used Is the 
pi-opcrty of an innocent party who 
claims it, the Crown has no power to 
forfeit the same. — R. v. Krakowec,. 
Dahlbero & Eklund &: Continbni al 
Guaranty Corpn. of Canada, Ltd., 
[19311 Ex. C. R. 137 ! 66 Can. (\ C. 
160 ; revsd., 57 Can. C. C. 96, [1932] 
1 D. L. R. 316.— CAN. 


■e. For failure to answer questions — 
By master of vessel.] — Held : the 
delivery of the report required by 
Customs Act, 8. 96 (1), to the Customs 
officer by the master was not the 
“ answer of questions demanded of 
him ** referred to in Customs Act, s. 246. 
— Parker v. R., [1928] Exch. C. R. 
30.— CAN. 

sf. Power of dection as to penally — 
Whether power exercisedble by Revenue 
Commissioners or bit Attorney -General.] 
— Held : by the High Ct., on a case 
stated, the power of ©lection which is 
conferred upon the Revenue Comrs.. 
as the successors of the Comrs. of 
Customs, ns to which of the two 
penalties prescribed by Customs Con- 
solidation Act, 1870, 8. 186, shall be 
imposed for any offence under that 
section, must be exercised by them, 
& not by the A.-G. — A.-Q. v. Percy, 
[1929] I. R. 514.— IR. 


sg. JJa mages — Mm sure of.\ Oii 
assesMiueiit of damages for rnm- 
ninniog. damages held to bo the vahio 
of the rum where purchased, together 
with cost of containers, local tax & 
freight, but profit on cargo was not 
included as thei’O was no evidence of 
an availabhi market at the port of 
seizure. — Cross v. McCartht, [1931] 
3 M. P. U. 414.— €AN. 
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daces 98a— 98b. 


English and Empibb Digest Supplement. 


Part VI. — Excise Duties 


Sub-sect. 1. — ^Betting Duty (VoL XXXIX., 
p. 232). 

Note. — Th is Duty was aholished by Finance 
AcU 1930'(r. 28), 4. 

Add the following case : — 

93a. Who liable to duty — Club — Managing 
totallsator.] — limited co. was the pro- 
prietor of a club formed for social inter- 
course. Upon the club premises betting on 
horse races was transacted through the 
instrumentality of two machines, called 
totalisators, owned by the co. &; worked by 
the CO. *8 servants, -^y member desiring to 
use these machines for the purpose of backing 
horses applied to join the club pool, if 
elected as a pool member, he became entitled 
on payment of a small subscription to operate, 
& for this purpose he was supplied with 
credit vouchers of varying amounts. Under 
the rules of the pool 10 per cent, of the gross 
amount of the stakes on each race was 
retained by the co. in respect of the facilities 
provided & the expenses of management, & 
the balance was divided among the backers, 
called in the rules “ investors,” of the winning 
horse in the proportion of their stakes. Tlie 
winnings for each week were paid by the co. 
from its own funds irrespective of any possible 
loss owing to dishonour of the vouchers. 


The rules provided that the club acted simply 
as a distributing agent. Upon an information 
preferred by the A.-G. against the co. alleging 
that the co. was liable to pay betting duty in 
respect of wagers on horse races made by mem- 
bers of the club by means of these machines, 
it was admitted that the co. was a bookmaker 
& that the transactions in question were bets 
within Finance Act, 1926 (c. 22), s. 16 : — Held : 
the bets were not made with the co., but by 
the members inter sc, & the claim of the Crown 
failed. — ^A.-G. v. LuNcaaEON & Sports Club, 
Ltd., [1929] A. C. 400 ; 98 L. J. K. B. 369 ; 
141 L. T. 163 ; 45 T. L. B. 294, H. L. 

A7inotat.U>ns : — CoDSd. National Pari-Mutuel Assocn., Ltd. 
V. R. (1930), 47 T. L. H. 110 ; Everett w. Shand (1931), 
143 T. L. 216. Refd. Baker r. SlUitoe (1931), 47 T. L. R. 
632 ; Daniels v. Pinks (1930), 100 L. J. K. B. 337. 

93b. Employee of bookmaker.] — ^A book- 

maker, who held a bookmaker's certificate 
also an entry certificate in respect of certain 
premises, had in his service at the premises 
an employee, who received a weekly salary 
& was the only person employed there. 
The employee had sole charge of the premises 
in the absence of the bookmaker, who 
attended race meetings in other towns during 
the flat racing season, & had on one occasion 
been absent from the premises for ten days 
consecutively. Although the employee had 


PART VI. SECT, 4, SUB-SECT. 1. 

sh. On what hetn exigible — Ready- 
money office-betting.} — Smith v, Adam, 
11929J S. C. (J.) 33.~SCOT. 

sj. — H Any bcf by bootmaker - - 
Street heA.Y—A licensed bookmaker who 
nuuio a bet in the i)Tiblic street iiiulcr 
ciifiifULstancevS which niigrht possibly 
have made him liable to prosecution 
uuder Street Bcttiiio: Act, 19(16, iiehl 
liable to pay the betting duty imjiOHcd 
by Finance Aet, 1926, s. 24. in resiH‘<*t 
of said bet. The section is not 
limited to bet^s either upon a horse j*aee 
or lijmn a grc'yhound coui*sing contest, 
but the words in every otlier case, 
o per cent, of f Ji«* amount of the bet *’ 
cover every otiier case of a bet ma<le 

a bookmaker. — A.-U. v. Mf:kuan, 
119321 I. I{. 61.— IR. 

sk. SUdutory pmver to issue “ tax- 
jHiid bi'Jting pads ” — Authorised issue, 
(t) *'‘heltiny sheets ’*—VaUii.} -lIdd : 
i-egulations made by the llevenuc, 
ComvH. under Fimuice Act,, 1926, s. 25, 
by which provision was made for tiie 
issue of official betting sheets ” weiv 
infra mres. — A.-G. v. M'Louohlin, 
[1931] I. R. 430. ^IR. 

PART VI. SECT. 4. SUB-SECT. 6. 

e. Affd . 8 vb nom . Dominion Press, 
Ltd. V . Customs & Excise Minister, 
11928] A. C. 340 ; 97 L. J. P. C. 91; 
139 L. T. 338. 

f i, Equitaide nwrigagee or 

jdedgee realising sceurUy .] — The sales 
tax was not intended to be imposed 
upon the person realising, by means of 
sale, property pledgeil to him to secure 
a debt ; a going concern was in con- 
Icmplatjon.— R. r. Dominion Bank, 
[1930] 1 D. L. R. 664 : n C. B. B. 152 ; 
64 O. J.. K. 448.--CAN. 

n i. Imported goods — 

Change infonn on coming out of bond .] — 
TTelO : wliere goods imported are so 
‘/kanged before taking them out of 
tb« boiidtMl warehouse for consumption 
Ikat they take on a form altogether 
dinei'ont from that in which they wore 
imported, the sales tax, under the 
Special War Revenue Act, 1915, should 


bo calculated on the sale price of the 
goods after such change, & not upon 
the duty-paid value thereof as imported 
in bulk. — R. v. Dominion Distillery 
Products Co., [1928] Exch. 0. R. 170. 
—CAN. 

u Exemiding regulaiion 

of Minister of CusUrms cr Erdse — 
NecessUy for drict compliance,} — A.-G, 
FOR Canada r. Goldbero (Ont.), 
[1929] 1 D, L. R. 711.— CAN. 

n ili. Sale by manufacturer 

to sales agmey — Tax computed on price 
charged by sales agency to trade.] — R. 
V, Capuano 8c Pasqualk Co. (Que.), 
[1929] 1 D. L. K. 1004.— CAN. 

n iv. .J-A.-G. 

for Canada v. Coleman PiiODUcrrs Co. 
(Out.), [1929] 1 D. L. R. 658.— CAN. 

n V. On beverages.] — The 

word “ beverages in Sched. II. of 
Special War Revenue Act, 1915, con- 
trols the whole clasalficatiou of the 
products referred to in that portion of 
the sched. which is introduced by said 
word. I'he product in question herein 
which was sold by deft, to “ bottlers 
after certain ingredients were added 
to it by the latter, was sold by them 
to the consuming public : — Meld : not to 
be a ** beverage ** in the condition in 
which it was when sold by deft. — R. 
V. Whistle Co. (of Canada), Ltd., 
[1929] 3 W. W. R. 30 ; 38 Man. L. R. 
347 ; ajCfd., [1930] 1 W. W. R. 92 ; I 
D. L. R. 1000 ; 38 Man. L. li. 420.— CAN. 

n vi. Marleet j^rtce.} — The 

shai'cs of both deft. cos. outside of 
(luallfying shares. W'ero owned 8c held 
by I*. Co. of Delaware, U.H.A. Pre- 
vious to 1924, O. Co., Ltd., manu- 
factured & sold soap & toilet articles 
at Toronto & in that year P. M. Co. 
(Ontario), Ltd., vyos organised to take 
over the manufacturing end of the 
business. The business of both cos. 
was carried on in the same premises & 
the officers of both were the same. 
The manufacturing co. sold the major 
portion of Its products to the selling 
CO. on the basis of costs plus 16 per 
wnt. profit. Tho Crown claimed that 
the manufacturing, or alternatively 

8 


i)()t.b cos. wore liable for t he sales tax 
upon the basis of the sales j)rice to tlm 
public by the selling co,, namely, the 
market price. the selling price 

arranged betvVeenthc two di^ft. cos. was 
not the sale price Avitliin tho statute. 
In a taxing statute where tho tax is 
based on tho selling price of goods, sale 
price can only mean tlie market price 
unless there are express words saying 
it is some ot her kiml of jirice. — R. ■(’. 
<;OL(lATE-l\U^MOl.rVE-PlCF/r Co., L'l'O. 
8c l\\LMOLlVE MANUFACTURINfi (X>. 
(Ontario), Ltd., [1932] Kx. C. R. 
121). -CAN. 

o. affd. sub nom. Bradshaw v. 
Minisi’er of Customs & Excise, 
[1928] 2 D. L. R. 352 ; [1928] S. C. R. 
54.— CAN. 

o i. Exemption of goods exported 

— Onus of proof.] — Held: tho Act 
being a taxing statute, must bo con- 
strued strictly, & the onus was upon 
the Crown to show that defts. came 
within the taxing provisions, but 
tho exemption of goods “ exported 
being in the nature of a proviso, it, 
was incumbent upon defts. to plead 
it. & the onus was upon them to show 
that they came within it. — R. v. 
Goodbrham & Worts, Ltd., [1928] 
3 D. I.. R. 109 ; 62 O. L. R. 218.— CAN. 

o ii. Meaning of export,]— 

The words ‘‘sale” & “export** as used In 
tho Act, mean a sale 8c export by tho 
manufacturer or producer, the exporta- 
tion being an act consummating a trans- 
action to which the tax does not apply. 
The language of the proviso relates only 
to exportation by the manufacturer, & 
c-annot be extended to a case whore 
the manufactiu’er loses control of tho 
goods by selling & disposing of the 
same to a purchaser lu Canada. — R. t?. 
Frowde, Ltd., [1929] 2 D. L. R. 721 ; 
Kx. C. R. 119 ; [1930] S. C. R. 

375 ; 2 D. L. R. 725.— CAN. 

o ili. .] — Special War 

Revenue Act, 1915, of Canada, as 
amended by later statutes, imposes 
gallonafm tax and tho sales tax upon 
specified goods, including beer, manu- 
factured in Canada. It is i>rovided, 



Vol XXnZ.~Revmae. Oases 98b-i 


no authority to open new accounts in the 
absence of his employer, he could accept 
personal bets & bets over the telephone. 
Sc he had said that he had no responsibility, 
but answered the telephone & recorded 
messages. On a certain date the employee 
when in sole charge of the premises was seen 
to take two or three bets on the telephone 
Sc enter them upon a slip, he himself not 
holding a bookmaker’s certidcate. On proof 
of these facts : — Held : the employee carried 
on business as a ** bookmaker ” within 
Finance Act, 1926 (c. 22), s. 18 (1). — Lake 
V, CnoNiN, Hunt v. Obonin, [1929] 1 K. B. 
31 ; 98 L. J. K. B. 47 ; 140 L. T. 118 ; 92 
J. P. 191 ; 44 T. L. B. 819 ; 72 Sol. Jo. 646 ; 
28 Oox, C. 0. 664 ; 26 L. G. R. 668, D. 0. 
Payment under mistake of fact.] — See 
Mistake, No. 36a, ante,. 


Sub-sect. 6. — Other Oabbs (Vol. XXXIX., 
p. 232). 

93c. Safeguarding Acts — Construction — ^Duty of 
court to consider intention of Legislature — 
Duty on “ packing or wrapping paper.*’]- - 

Powell Lane Manufacturing Co., Ltd. v, 
Putnam (1928), [1931] 2 K. B. 306, n. ; 100 
L. J. K. B. 347, n. 

Annotation -FoUd. Nowman Manufacturing Co. v. Marrable 
(1930), 100 L. J. K. B. S45. 

98d. Duty on ‘^buttons.’’] — By 

Finance Act, 1928 (c. 17), s. 9 (1), a customs 
duty is imposed on buttons imported into the 
United Kingdom. By sect. 9 (3) the ex- 
pression “ buttons ” means buttons made of 
any material, & whether finished or un- 
finished, of a description commonly used for 
the fastening or decorating of wearing 
apparel or household linen, not being buttons 


however, that gallonage tax Hhall not 
be payable “ when such goods are 
manufactured for export under regula- 
tions prescribed by the IMlnistcr of 
Customs & Excise,*' & that sales tax 
shall not be payable on “ goods 
exported," with a provision for a 
refund on " domestic goods exported 
under regulations " similarly pro- 
scribed //e/d ; the exemption from 
gallonage tax, like that from sales tax, 
applied only to goods actually exported, 

& It operated although no regtdatlons 
ha<l b<!en proscribed ; & an export, of 
heer to the U.S.A. was \isithin the 
exempting provisions although the 
import was contrary to the law of that 
country. Further, l)eer sold to a 
purchaser in the U.S.A. was within 
the exemptions whore it had been 
consigned t/O him at a Canadian port, 
A" was proved to have been shipped 
from there into the U.S.A. in smaller 
consignments, mostly to sub-pur- 
chasei-s. — Carling Export Brrwincj i 
& Malting C3o., Ltd. e. K., {1931] I 
A. C. 435 ; 100 L. J. P. C. 140 ; 145 ' 
L. T. 26 ; 47 T. L. R. 319, P. C.- CAN. 

o iv. Exemption of magazine — 

What 15.1 — Held: the pamphlet In 
que&tion, printed by deft, monthly for 
the Canadian Kodak Co., Ltd., & 
called " Kodakery," was a " maga- 
zine," & as such exempt from sales 
tax. The word " magazine " in the 
exempting provision is used in its 
ordinary sense & must be constnmd & 
applied in that sense. Its meaning in 
(miinary usage discussed, with regard 
to its appIi(^ation to the pamphlet in 
iinostion. — Miln-Bingham Printtno 
Co., Ltd. V. K., [1930] S. C. K. 2H2 ; 

2 1). L. 11. 263; revsg,, R. r. Miln- 
Bingham Hunttno Ck)., Ltd., [1929] 
Ex. O. R. 133.— CAN. 

o V. Govemmenl charge on assets 

of person indebted for sale^ taxes — • 
Meaning of assets.] — in 12 & 13 Geo. V., 
c. 47, 8. 17, which sect, gave the Crown 
a first charge on the assets of a person 
Indebted for sales taxes, the word 
" assets " was not Intended to Include 
any other assets than such as were 
the property of the debtor at the time 
his assets were sought to be 
administered or distributed. — R. v. 
Hyde, [1928] 2 W. W. R. 253.— CAN. 

o vl. .] — Goodman 

& A.-G. FOR Canada v. Bank of 
Toronto (1924), 66 O. L. R. 318.— CAN. 

o vil. Effect of section — 

HriorUy of Crown on insolvency — Hot 

lien.}— R. V, Dominion Bank, [1930] 

1 D. L. R. 664 ; 11 C. B. R. 152 ; 64 
O. L. R. 448.— CAN. 

o vili. Lidbitityofpiirchaser 

M goods not stibject to tax.] — R. v. 
JACK Pine Lumber Co. & Canadian 
Bank of Oommebcb, [1928] 4 D. L. K. 
976 ; [1928] 3 W. W. R. 419.— CAN. 

o ix. Liability of purchaser 

udthout notice,]— -A bank advanced 


money to a manufaoturor, took an 
assignment of a obattel mtge. on his 
assets & seized Sc sold thereunder 
without knowing that ho was indebted 
to the Grown for sales tuxes & without 
inquiring into the question. The 
Oown issued an information claiming 
damages for conversion, the seizure 
being alleged to constitute the con- 
version, & a declaration that the bank 
was Indebted to the Crown for the 
taxes collected by the manufacturer 
& paid to the credit of his account 
with the bank. The mortgaged goods 
wore still intact on the manufacturer’s 
premises : — Held : no liability had 
been established against the bank. — 
R. V, Banque Canadibnne Nationale 
(Mail.), [19291 2 W. W. R. 668 ; affd., 
[1930] 2 W. W. R. 586; 4 D. L. R. 
441 ; 39 Man. L. R. 108.— CAN. 

o X. Effect of repeal — On lien of 

Crown for taxes,] — He Wilnbr, [1928] 
2 D. L. R. 396.— CAN. 

o xi. On liabilUy ifumrred 

before repeal,] — In view of Interpreta- 
tion Act, 8. 10, a liability for sales 
taxes under special War Revenue Act, 
1915, & amendments thereto, which 
was incurred prior to enactment of 
1 925 Act, c. 26, 8. 9, remains in force. — 
R. V. Banque Canadiennb Nationaijc 
(Man.), [1929] 2 W. W. R. 668.— CAN. 

o xil. Goods manufactured — By 

contractor for company.] — R. r. 
Dominion Pre^ Co„ [1928] Exch. 
C. R. 122.— CAN. 

o xiii. For personas oum 

use.] — When goods are manufactured 
& produced in Canada, not for sale, 
but for the use of the manufacturer or 

S roducer, such transactions ai’e tor 
he pm-poses of the Act to be regarded 
as sales. — R. v. Bank of Nova Scotia, 
[1929] Ex. C. R. 165 ; [1930] 1 D. L. R. 
721 ; S. C. R. 174.— CAN. 

o xlv. Used for 

purpose for which made,] — Rosp. was a 
manufacturer of lumber for sale, & 
consumed a portion in construction & 
building operations, carried on over a 
erlod of years, tho lumber so cousumed 
aving boon taken from stock in its 
yards, produced Sc manufactured in 
the ordinary course of its business of 
manufaotm*lnK for sale, & not produced 
or manufactured especially for tho 
purpose for which it was used : — 
Held : resp. was liable, imder Special 
War Revenue Act, R. S. C.. 1927, 
ss. 86, 87, for sales tax on the lumber 
so consumed. The Intention of the 
Act was to levy the tax on the sole 
price of all goods produced or manu- 
factured in Canada, whether they be 
sold by the manufacturer or consumed 
by himself for bis own purposes. — R. 
V. Frabbr Companies, Ltd., 119311 
S. C. R. 490 ; 3 D. L. R. 145.— CAN. 

o XV. Samples,] — 

Deff^., in the course of its business as a 
manufacturer of pharrnaceuti<ial pn*- 
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I parations, put up in special small 
packages & distributed free amongst 
pliysiclans Sc druggists samples of its 
products, to acquaint thtun with their 
character Sc quality. Tho question 
in Issue was whetlier or not^ deft, was 
liable for the consimiptlon or sales 
lax in respect of the samples, under 
sects, 80 (a) Sc 87 (d) of Special War 
Revenue Act, R. S. C., 1927, c. 179. 
Clause 4 of the special case agreed on 
stated that " the cost of producing 
such samples was paid by [deft.l as 
a necessary expense of business, Sc 
[deft.] in its books treated such ex- 
pense as a nec^ossory cost of production 
of articles manufactured & sold, in 
respect of which last-ment ioned ai*t,lcles 
[deft.] has paid sales tax " : — Held : 
the " use " by the manufacturer or 
pnxlucer of goods not sold, dealt 
with in sect. 87 (d), includes any use 
whatever that he may make of such 
goods, & is wide enough to cover their 
‘‘ use " for advertising purposes 
their distribution ns free samples. Sc 
would have covered their use in tlie 

E resent ctwo. Sc the samples would 
ave been subject to the tax, but for 
said clause 4 of the special case, which 
must be taken os an admission that the 
sales tAx had already been paid upon 
tho <*o8t of producing tho samples for 
free distrlbtition, in which case to hold 
them now subject to the tax would 
involve double taxation, which the 
legislature should not bo taken to 
have intended. — R. v. Henry K. Wam- 
POLE & Co., Ltd., [1931] S. C. R. 494 ; 
3 D. L. R. 754.— CAN. 

o xvi. " Leads."]— Deft. 

carried on both the business of a saw 
mill & the business of coal mining. Sc 
manufactured at its mills " leads " for 
use in its mining operations. In some 
isolated cases it would purchase such 
" leads " in the market for the same 
purpose. These " leads " are logs put 
through the mill, sawn in half longi- 
tudinally & again into the required 
lengths for the use aforesaid : — Held : 
such " leads " were manufactured at 
doft.’s mill & used by them not in the 
oouree of manufacturing the same, but 
were used in a diilerent & distinct 
undertaking or operation quite apart 
from manufacturing of the same at 
their mill. Sc they were manufactured 
artioles bought Sc sold on the market, 
& clearly within the Act. — R. v, 
Miramichi Lumber Co., Ltd., [1929] 
Ex. O. R. 172.— CAN. 

o xvii. Who is ** tnanu~ 

facturer " — Not merchant tailor ,] — 
Minister op National Revenue v, 
OouLNiK Sc Co., Ltd., [1932] 4 D. L. R. 
412.— CAN. 

o xviii. To what sales applicable,] 

— Sales tax imposed by Sales Tax 
Acts (No. 1), 1930, is chargeable on 
goods manufactured in Australia, Sc 
ti'oated by the manufacturer as stock 
for sale by him by retail prior to 
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formmg part of any other article. Beads 
or button blanks, nearly spheiical in shape, 
made of trocas shell & perforated by one 
hole were imported into the United Kingdom. 
After grading them the importers made or 
completed the making of them into shoe- 
buttons in the United Kingdom, by the 
insertion of shanks by means of a machine 
into Ai through the holes, & then sorting, 
cleaning, dyeing, repolishing & resorting 
them for shade. The cost of the shanking 
was one-seventh of the total cost of the com- 
pleted article ; material, laboiir & a pro- 
portion of overheads : — Held : in deciding 
what is the meaning of the expression “ un- 
linished” button in sect. 9 (3), the ct. should 


consider the object of the sect., which is to 
protect the English button trade. The 
statute was directed against those who 
imported goods, which were not quite 
buttons, but upon which the bulk of the work 
had been done abroad, very little remaining 
to be done by the manufactiirers in the 
United Kingdom. The bead or button blank 
was an “ unfinished ” button within 
sect. 9 (3). — Newman Manufacjtuking Co. 
v. Makrable, [1931] 2 K. B. 297 ; 100 L. J. 
K. B. 345; 146 L. T. 117. 

93e. Duty on buttons — ** Unfinished buttons— 

What are.]— Newman MANUFAcrnTRiNG Co. 
V. Marrable, No. 93d, ante* 


Part. VII. — Excise Licences 


104. Add. Citation 97 L. J. K. B. 36. 

128. Add. Annotation : — Apld. Dennis v. liConard 
(1929), 141 L. T. 94. 

140a. Petrol-electric vehicle — Whether ‘‘ electri- 
cally-propelled.”] — A vehicle commonly 
known as a “petrol-electric” motor derived 
its primary motive power from an ordinary 
internal combustion engine ; that engine 
was connected with an electric dynamo, & 
the electricity generated in the dynamo was 
transmitted to an electric motor, which 
drove the rear wheels of the car through a 
cardan shaft A differential geai* : — Held : the 
vehicle was an “ electrically propelled ” 
vehicle within Finance Act, 1926 (c. 22), 
Sched. I., para. 6. — Tilling -Stevens Motors 
V. Kent County Counch., [1929] A. C. 364 ; 
98 L. J. Ch. 198 ; 140 L. T. 624; 93 J. P. 
146 ; 45 T. L. R. 249 ; 27 L. G. II. 261, H. L. 

140b. Private car used for conveyance of goods.] — 
In 1931 applt., who carried on business as a 
greengi’ocer at Neath in Glamorganshire, held 
a licence for a private motor-car, duty being 
paid thereon at the “ horse-power ” rate 
under Finance Act, 1920 (c. 18), Sched. II., 
para. 6. The car was neither “ constructed ” 
nor “ adapted ” for use for the conveyance of 
goods, but applt. while tln^ licence was in 
force, used it occasionally for the conveyance 
of goods in the course of his trade. An in- 
formation was preferred against liim at Cardiff 
under Finance Act, 1922 (c. 17), s. 14, on 
the ground that this user was for a purpose 
which brought the car within a class to which 
the higher rate of duty under Sched. II., 
para. 5, of 1920 Act, became chargeable. 
Upon this applt. was convicted & fined - 


Held : the user was “ for a purpose ” which 
brought the car within Finance Act, 1920 
(c. 18), Sched. II., para. 6, A applt. was 
rightly convicted. — Payne v. Allcock, [1932] 
2 K. B. 413 ; 101 L. J. K. B. 775 ; 147 L. T. 
90 ; 96 J. P. 283 ; 48 T. L. R. 390 ; 70 Sol. 
Jo. 308 ; 30 L. G. R. 294, D. C. 

143. Add. Annotation : — Distd. Gough v. Rees 
(1929), 46 T. L. R. 103. 

144. Add. Annotation : — Consd. Abercromby v. 
Moitjs (1932), 48 T. L. R. 035. 

'145a. Use of car without licence— Car loaned 
subject to condition of renewing licence — 
Owner not liable.] — Abrkcromby v. Moiuus 
(1932), 147 L. T. 629 ; 90 J. P. 392 ; 48 
T. L. R. 635 ; 70 Sol. Jo. 500 ; 30 T.. G. R. 
407, D. C. 

224. Add. Annotation: — Consd. Abercromby 
Morris (1932), 48 T. L. E. 635. 

Sub-sect. 0. — Gun Licences. 

For “ Pistols Act, 1903 (c. 18), ss. 3, 8 ” 
read “ Firearms Act, 1920 (c. 43).” 

302a. Firearms Act, 1920 (c. 43), s. 12 (1) — What is 
“ firearm ” — Air pistol.] — ^An air pistol is 
not per se a firearm within the definition of 
“ fireann ” in above sect., but it is an “ air 
gun or air rifle ” within the proviso, which 
empowers a Secretary of State to make rules 
declaiing certain types of air guns A air 
rifles to be specially dangerous, &, if it is so 
declared, it is to be deemed to be a firearm.—- 
Saint v. Hockley (1926), 41 T. L. R. 555 ; 
69 Sol. Jo. 576. 

302b. - What is “ air gun or air rifle ” — Air 

pistol.]™ Saint v. Hockuey, No. 302a, ante. 


Aug. 1, 1930, where such goods were on 
that date or afterwards sold, either to 
persons not regrlsterod under Sales Tax 
Assessment Acts (Nos. 1-9), 1930, or 
to persons who had not under those 
Acts quoted their certificate of registra- 
tion.- -Tax atio.n CoAin. %\ liEAni), 
Watsov & Co., Ltd., fl93J] Ar)?us 
L. li. 278.— AUS. 

o xix. Priority of Crown in 

winding up.] — In the wlnding-up of a 
CO. under Cos. Act, 1899, the Common- 
wealth Govt, is entitled to priority 
over unsecured creditors for the amount 
due from the co. in respect of unpaid 
sales tax. — Rc Keep, McPheusox, Ltd. 
(1931), i8 N. S. W. W. N. 180.~AUS. 

PART VII. SECT. 3, SUB-SECT. 6. 

si. Finance Art, 1920— Whether 

applicable to street Imnhmaker.] — Held: 

nf the Finance Act, 
1930, which imposes a penalty on any 
one carrying on business as a book- 
maker without baying in force the 


certificate required by the Act, applies 
not only to a bookmaker carrying on 
his liusincss legaUy, but also to a street 
bookmaker carrying on his business In 
contravention of Street Betting Act, 
1906 . — M'Coll V. Hyxdman, Cookson 
«. :Mackie, Herlthy V. Kelly, [ 1928 ] 
S. C. (J.) 17.— SCOT. 

■ra. ReyistreUion — Continuation of 
certificate of suitabUity — Conditions of.] 
— Scott v. M'Carthy, [ 1928 ] I. K. 
611.— IR, 

PART VII. SECT. 4, SUB-SECT. 1. 

fo. Invalid condition — What is.] — 
Wliorc a municipal oorpn. Is empowered 
to collect a licence fee ** from any retail 
trader, not exceeding twenty dollars, 
for every six months,** the licence to 
be granted so as to terminate on the 
15th day of .July or the lath clay of 
Jan.,** the oorpn. may not stipulate 
that appet. shall confino his trading 
to week days only of the period of the 
licence, & may not withhold the licence 
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If he refuses to subscribe to such a 
condition. — Vasilatos v. Victoria 
COUPH. (1910), la B. C. II. 153.— CAN. 

sp. TAcence for delivery trucks — 
Delivery unthin municipatity — Owner 
outsider .] — North Vancouver v. 
Stewart F. R. & Co., [1928] 1 
W. W. R. 586 ; 49 Can. Crlm. Cas. 210 ; 
39 B. C. R. 401.— CAN. 


PART VII. SECT. 4, SUB-SECT. 3.— C. 

»r. Person using vetiicU .] — Oockburn 
V. Gordon, [19281 S. 0. (J.) 87.— SCOT. 


PART VII. SECT. 4, SUB-SECT. 3.— D. 

se. Weight unladen ** — How oacer- 
tained — Loose equipment. ] — Movable 
shelving, fitted to idide on brackets in 
a baker's van, & used to facilitate the 
delivery of goods to customers, is 
loose equipment within Hoads Act, 
1920 (c, 72), s. 7 (6), & docs not fall 
to be included in the weight unladen 
of the vehicle. — Darling v. Burton, 
[1928] S. C. (J.) 11.— SOOT. 
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Part VIII. — Drawbacks and Excise Allowances. 

360, Add, Annotation : — Refd. Fenton Textile Assocn. v, T^odge, [1928] 1 K. B. 1. 


Part IX. — Stamp Duties. 


872. Add. Annotation : — ^Folld. Hennell v. I. R. 
Comrs. (1932), 70 Sol. Jo. 397. 

440a. Voluntary disposition inter vivos — Property 
disposed of including stock exempt from stamp 
duty.] — A deed of settlement, which operated 
as a voluntary disposition inter vivost was 
made of certain stocks, shai’es, marketable 
securities Sc policies of life insurance; induing 
certain Govt, stocks. The settlement 
operated as a transfer of the policies of life 
insurance, but the stocks, shares & market* 
able securities were subsequently transferred 
to the trustees of the settlement by separate, 
transfers. Ad valorem “ voluntary dis- 
position** duty under Finance (1909-10) Act, 
1910 (c. 8), s. 74, was subsequently paid or 
assessed, without dispute, in respect of the 
stocks, shares Sc marketable securities & 
policies of life insurance, with the exception 
of the Govt, stocks, which were exempt 
from duty on transfer by the General Exemp- 
tions from all Stamp Duties in the First 
Schedule to Stamp Act, 1891 (c. 39). The 
comi‘s. held that the settlement was also 
chargeable with ad valorem “ settlement ** 
duty on the value of the Govt, stocks included 
in it. The settlor, however, contended 
that no duty was payable in respect of those 
stocks, as they were included in tlio settle- 
ment with other stocks in respect of which 
ad valorem transfer duty & not settlement 
duty was payable under Finance (1909-10) 
Act, 1910 (c. 8), s, 74 (1) i—Hcld : the Govt, 
stocks were distinct matters, within Stamp 
Act, 1891 (c. 39), s. 4 (a), from the other 
property dealt with by tlie settlement, &, 
therefore, the settlement could be separately 
charged, as if it were a separate instrument, 
with settlement duty in respect of the Govt, 
stock. — Anseu. V. Inland Revenue Comhs., 
[1929] 1 K. B. 608 ; 98 L. ,1. K. B. 384; 143 
L. T. 437. 


478. Add. Annotation : — Reid. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

482. Add the following paragraph : — 

Semble : such a charterparty must be stamped 
with an impressed & not an adhesive stamp. 
After this case add : — 

.] — SeOt now, Stamp Act, 1891 

(c. 39), ss. 49-61. 

548a. Memorandum within Money-lenders Act, 
1927 (c. 21), s. 6.] — A note or memorandum 
in writing within Money-lenders Act, 1927 
(c. 21), 8. 6, is a memorandum of a contract 
within Stamp Act, 1891 (c. 39), s. 1 & 
Sched. I., & therefore must be stamped with 
a 6d. stamp. — Pahkfield Trust, Ltd. v. 
Dent, [1931] 2 K. B. 579 ; 101 L. J. Jv. B. 
6 ; 146 L. T. 90. 

548b. .] — A memorandum under Money- 

lenders Act, 1927 (c. 21), s. 6, mu.st be 
stamped before it can be received in evidence. 
— Lyle (B. S.), Ltd. v. Chappell (1931), 
47 T. L. R. 562 ; 76 Sol. .lo. 511 ; reved. on 
other grounds, [1932] 1 K. B. (591 , C. A. 

619. Add. Annotation : — FoUd. Hennell v. 1. R. 
Comrs. (1932), 76 Sol. Jo. 397. 

619a. Covenant to pay during joint lives of cove- 
nantor & covenantee.]-— A covenant to pay 
dming the joint lives of the covenantor Sc the 
covenantee “ the sum of £21 13s. 4d., here- 
inafter rehiwed to as ‘ the monthly sum,* 
on the first day of every calendar month ** 
is not a “ secjurity for an annuity ’* within 
the first clause of the heading “ Bond, 
Covenant, or Instrument of any kind what- 
soever in Stamp Act, 1891 (c. 39), Sched. I., 
but is a covenant for a “ sum periodically 
payable ” within the same clause. — Hennell 
V. Inland Revenue Comrs. (1932), 49 
T. L. R. 31 ; 7(> Sol. Jo. 849, C. A. 


PART IX. SECT. 1. 

8k. Reference to court on abstract 
question — Incompetent. ) — A reference 
by the Chief Controlllngr Revenue 
Authority for opinion of ct. on an 
abstract question is incompetent & is 
not within the purview of Indian 
Stamp Act, 1899, s. 57. — Re Marine 
Insurance Policies (1929), I. L. ll. 
67 Calc. 069.— IND. 

PART IX. SECT. 6, SUB-SECT. 3.— B. 

tl. Assignment] — There is no neces- 
sity for an assimment to be stamped, 
unless it is in the special form of au 
order, & possibly also uniess it is 
directed to tbe persons baving control 
of the money in question in such 
circumstances as to lead to the con- 
clusion that they hold to the order of 
the person assigning it. — Liverpool 
& London & Globe Insurance Co., 
Ltd. V. Hartley & Ford, [1927] 
V. L. R. 623 ; 40 A. L. T. 70 ; [1927] 
Argus L. IL 417.— AUS. 

sm. Rank ffuararUee .] — By instru- 
ment of guarantee addressed to a bank, 
the granter guaranteed to the bank 
payment to the extent of £3,000- of all 


sums for wliich a third party was, or 
might become, liable to the bank. It 
liad boon the practice of the Inland 
Revenue authorities to treat such 
instruments for the purposes of stamp 
duty as “ agreements,’* &, as sijch, 
llablo to a duty of Orf. under Stamp Act, 
1891, Sched. I. ; hut they now main- 
tained that the instrument was a 
“ bond ” for the pajTnent of £3,000, 
&, as such, liable to an ad valorem duty 
mider that J^-hed. : — Held : the Instni- 
ment of guarantee was an "agree- 
ment " within the meaning of the 
Sohed., &, accordingly, was liable to 
a duty of 6d. only.— Nortr of 
ScoTiAND Bank v. Inland Revenue 
(^MRS., [1931] S. C. 149— SCOT. 

PART IX. SECT. 6, SUB-SECT. 18.— 
A. (a). 

631 i. Partnership propertu — Transfer 
of share by paHner*s executors .] — 
DucKBTr V. Collector of Imposts, 
[19271 V. L. R. 457 ; 49 A. L. T. 82 ; 
[1927] Argus L. R. 379.— AUS. 

■o. Land — Undivided share. ] — A 
transfer of an undivided share of land 
is, for the purposes of Stamps Act, 
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1916, a transfer of land. A transfer 
of land may bo dutiable as a transfer 
of land on a sole thereof, though the 
sale includes both land & personal 

P roperty. — Duckett v. Collector of 
M lt»08TS, [1927] V. L. R. 457 ; 49 

A. L. T. 82 ; [1927] Argus L. K. 379.— 
AUS. 

sp. Licence to use property .] — An 
agreement between a racing club & S. 
conferred on the latter, for valuable 
consideration, the solo right of supply- 
ing, at prices fixed by the club, all the 
refreshments, eatables & drinkables to 
be sold or disposed of within two 
reserves during race meetings to be 
held on the club’s course for a period of 
three years. All plant, etc., was to be 
supplied by S., & It was implied that 
he should have the use of the club’s 
refreshment rooms. It was a term of 
the agreement that no sub -letting or 
assignment of interest would imder 
any circumstances be allowed unless 
written permission bo granted for same 
by the chairman of the club. The 
right was reserved by the club to enter 
& view the refreshment rooms at any 
time Sc to take such steps as appeared 
necessary from time to time to bccuro 
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627. Add, Annoiatwm : — As to (2) Expld. English, 
Scottish & Australian Bank, Ltd. v, 1, R. 
Vomvfi, (1931), 48 T. L. R. 170. Held. Me 
John Sinclair, Ltd.*s lYade Mark 437,870 
(1032), 146 L. T. 417, 

64<0. Add, Annotathn : — Overd. English, Scottish 
& Australian Bank, Ltd. v, I. K. Comrs. 
(1931), 48 T. L. R. 170. 

661. Add, Annotathn : — Overd. English, Scottish 
& Australian Bank, Ltd. v, I. R, Comrs, 
(1931), 48 T. L. R. 170. 

661 a. .] — An agreement for sale of, 

amongst other things, simple contract debts 
owed by debtors resident out of the United 
Kingdom is exempt from ad valorem stamp 
duty in respect of such debts upon the gi^und 
that they are “ property locally situate 
out of the United Kingdom ” within the 
exception in Stamp Act, 1891 (c. 39), 
s. 59 (1). — ‘English, ScoTTisnifc Australian 
Bank, Ltd. v. Inland Revenue Combs., 
[1932] A. C. 238 ; 101 L. J. K. B. 193 ; 146 
h, T. 330 ; 48 T. L. R. 170, H, L, 

667. Add, CiUiH^yns :^[192S] 1 K. B. 703; 97 
L. J. K. B. 116 ; 138 L. T. 171. 

Add, Annotation: — Overd. Stanyforth v, 
1. R. Comrs., [1930] A. C. 339. 

669a. Whether overriding powers of revoca- 

tion & reappointment to be considered.] — 
By a deed poll dated in 1911 a partial 


resettlement was effected of the Portman 
family estates. The deed poll was executed 
under a joint power of revocation & new 
appointment contained in previous dis- 
positions of the estates & the appointment 
thereby made was expressly subject to a 
further exercise of such power ; & the deed 
poll itself also contained a fresh power of 
revocation & new appointment. In arriving 
at the value of the property transferred by 
the deed poll for the purpose of assessing the 
ad valorem stamp duty payable thereon under 
Finance (1909-10) Act, 1910 (c. 8), s. 74, the 
I. R. Comrs. disregarded the powers of 
revocation & new appointment ; — Held : 
these overriding powers ought to have been 
regarded as affecting the value.— Stany- 
FORTH V. Inland Revenue Combs., [1930] 
A. C. 339 ; 99 L. J, K. B. 327 ; 142 L. T. 
641 ; 46 T. L. R. 288, H. L. 

670. Add, Annotatioyia : — Apld. Westmorland v, 
I, R. Comrs., [1928] 1 K. B. 703. Refd. Stany- 
forth V, Inland Revenue Comrs. (1929), 98 
L. J.K. B. 764. 

674, After this case add : — 

Exemption of copies of probate Sc letters 

of administration.] — See Finance Act, 193U 
(c. 28), s. 43. 

734. To cross-references before this case add /SVc, 
also, Finance Act, 1930 (c. 28), s. 44.’* 


Part X.— Corporation Duty. 


780. Add, Annotations : — Distd. General Medical 
Council V, I. R. Comrs., English Branch 
Council of General Medical Council v, I. R. 
Comrs. (1928), 97 L. J. K. B. 578. Consd. 


Midland Counties Institution of Engineers 
V, I, R. Comis. (1928), 14 Tax Cas. 285. 
Apld. Institution of Civil Engineers v, I. R. 
Comrs. (1031), 47 T. L. R. 466. 


784. Add, Annotation : — Consd. A.-(i. v. Arts 
Theatre of London, I^td. (1932), 48 T. L. R. 
545. 

786. Add, Amwtaiion : — Consd. A.-G. v. Arts 
Tlieatre of Tendon, Ltd. (19.82), 48 T. L. R. 
545. 

786. Add, Annotation : — Consd. A.-G. v. Arts 
Theatre of London, Ltd. n932), 48 T. 1^. R. 
.545. 


tho proper inanagomoiit & control of 
th<j business. Y., with two other 
ersons, entered Into a joint & several 
ond with the club to secure the duo 
performance by S. of the contract. 
S. died, & by an agreement between Y. 
& the club it was arranged that Y. 
should carry out the terms of tho 
original agreement in the place of S., 
the currency thereof being extended 
for a further three years : — Held : the 
agreement was not within sect. 41 (1) 
or sect. 65 of St-amp Duties Act, 
1920-24 (N.S.W.), because it was an 
executory contract giving rise to a 
more personal right of seUing refresh- 
ments with ancillary stipulations. 
Such a right was not property 
within the meaning of tho Act, & 
therefore iho agreement was not liable 
to ad valorem duty appropriate to a 
conveyance. Nor was the agreement 
within sect. 71. as there was neither a 
sale nor a right within thot sect. — 


Theatre club.] — Deft43, were the pi*!.)- 

j)rietoi*s of a club, providing the usual 
amenities of a social club & having on the 
premises a theatre to which members & 
associate members & their guests, but no 
others, were admitietd for payment, this 
payment being in addition to the sub- 
scriptions : — Held : an apportioned j>art of 
the subscriptions was chargeable with enter- 
tainments duty, as the payment of the sub- 

H, .3G, even though the minister of the 
parish was in right of tho whole 
standardised silpond thereof ; & 

accordingly, the receipt was not. 
I entitled to tho exemption from stamp 
I duty conferred by that section. — 
CHuncH OF Bootland Genkrai. 
Trustees v. Inland Revenue Comrs. 
11 932] S. O. 97.— fiOOT. 

PART IX. SECT. 6, SUB-SECT. 86. 

b 1. .] — New Solpth Wales 

Stamp Duties Comrs. v, Thomson 
(1928), 40 C. L. R. 394; {1928] 

Argus L. R. 30.— AUS. 

PART Xll. 

la. (Hub picnic — Sea trip d: shore 
amuHeme-nts .] — A club conducted an 
excursion to a seaside resort Sc a picnic 
there 8c sold tickets in oonneotion with 
the excursion 8c picnic. The holders 
of tickets wore conveyed to the resort 


Part Xll. — Entertainments Duty 


786a. 


(3omr. of Stamp Duties (New Souto 
Wales) v. Yeend (1929), 43 C. L. R. 
235 ; 3 A. L. J. 319,— AUS. 

PART IX. SECT. 6, SUB-SECT. 84. 

784 xi. “ — - Receipt ffranted to heritor 
on account of eiipend. J — In the case of a 
parish where a minister w’as In right 
of the whole standardised stipend, 
a question arose whether a receipt 
granted by tho General Trustees to a 
heritor on account of stipend paid by 
him was exempt from stamp duty in 
virtue of Finance Act, 1924, s. 36 : — 
Held: in virtue of the nature of 
standardiseil stipend as determined 
by Church of Scotland (Property & 
Endowments) Act. 1925, s. 36, the 
rec-eipt granted by tbe General Tnistecs 
to tho heritor on account of standardised 
stipend could not be described as given 
I on account of any salary or other like 
1 payment within Finance Act, 1924, 
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scripUous was to be attiibuted in part to the 
purchase of a ri^t to purchase tickets for the 
entertainments in the theatre. — v. 


Abts Theatbe of IjOKDon, Ltd. (1932), 48 
T. L. R. 645 ; Sol. Jo. 612 ; uffd,, 49 
T. L. R. 38 ; 76 Sol. Jo. 831, 0. A. 


Part XIII. — Recovery of Revenue Duties and Penalties. 


799. Add. Annotation : — ^Apld. Ohowood, Ltd. v. 
LyaU, [1929] 2 Ch. 406. 

811a. Order of Inland Revenue Commissioners — 
When necessary — ^Prosecution under Railway 
Passenger Duty Act, 1842 (c. 79), s. 13.] — 
An information was preferred by a police 
officer against the conductor of a motor omni- 


bus, alleging that he had allowed the omnibus 
to carry at one time a greater number of 
passengers than it had been constructed to 
carry, contrary to Railway Passenger Duty 
Act, 1842 (c. 79), s. 13 : the prosecu- 

tion was not a proceeding for the recovery 
of a fine or penalty under an Act relating 


l)y a bout chaxlerod by the club, where 
for a few bom's ashoi'e they might take 
pai*t ill games, pastimes &; amuBemout>H 
m a iiark, of which the club had the 
use for the day. They afterwai*dH 
I'etumed by the same boat. Tbe whole 
outing extended over some eleven or 
twelve hours. No ticket or special 
payment was needed for participation 
ill the amusements in the park, in 
which persons other than ticket - 
holders were at liberty to Join : — Held : 
there was no payment for admission 
to an entertainment. — Taxation Oomu. 

V. Victorian Hard are Clitr, [1931] 
Argus L. R. 145.— AUS. 

PART XIII. SECT. 1, SUB-SECT. 1. 

St. Trial of issue — To determine foci 
essential to defence — Amendment of 
defence.] — R. v. Mutual Fire Assoon. 
OF Canada, Ltd. (1926), 68 N. S. R. 
420.— CAN. 

sv. Statutory presumption from 
possession — Whether wained by proof 
of unlawful importation .] — R. v. Lkuoe, 
(19291 1 D. L. R. 808 : 51 Cau. Crlm, 
Cas. 11 ; 60 N. S. E. 226.- CAN. 

sa. Xhilawful removal from distillery. ] 
-'■HeM: (1) where an inspection of 
the stock of spirits in a distilleiy, made 
accoi’diug to the direi^tioiis of the 
statute, shows that on a given date a 
substantive quantity of spirits had in 
some way been removed from the 
distillery, & that the dislilleiT stock 
books, reijuirod to be k<;pt under tbo 
A(ji., did not sliow said dehoiency to 
have l>eeii lawfully removed, such 
evidence, unless rebuttod by proper 
& legal evidence, will bo T»roof that 
said Khorltige was unlawfully removed ; 
(2) it results from the proper reading 
of sects. 53, 149. 151 & 152 of the 
Excise Act, that, upon it being shown 
that any distilled spirits have been 
unlawfully I’emoved fi'om a distillory, 
the excise duties thereon become pay- 
able forthwith ; (3) it is no defence 
in the present action to sliow that the 
spirits had been unlawfully removed 
by its sales manager, who was also a 
director, without the knowledge of 
the other directors. — R. v. Ati.antio 
Distillinu Co., Ltd., [1931] Ex. O. R. 
117.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 2. —A. 

806 Iv. .1 — R. V. Cheng Tong 

Seng. [19281 1 W. W, R. 33 ; 49 Can. 
Ciim. C&8. 79 ; 39 B. 0. R. 157.— CAN. 

806 V. .1 — R. V. Boutilier, 

[1928] 2 D. L. R. 555 ; 49 Can. Crlm. 
Cas. 312.— CAN. 

806 Vi. .]— R. V. Manuel, [1928] 

2 D. L. R. 755 ; 50 Can. Crlm. Cas. 32. 
—CAN. 

806 vli. Railway Vassanuer Duly 

Act, 1842.1 — Held: under Burgh 
I'oliee Act, sect. 454, the burgh 
magistrate had no jurisdiction to 
entertain the complaint, in respect 
that, while the duties imposed by the 
Act of 1842 had been ivpealed, 8c other 
duties substituted therefor, a con- 
travention of sect. 13 was still an ofllenoe 


against on Inland Revenue or Custon»s 
Act, within the meaning of Burgh 
Police Act. 8. 454. — Caaibron v. 

Sweeney, [1928] S. C. (J.) 34. — SCOT. 

811a i. Order of Inland Revenue Com- 
missioners — When necessary — Proseeni- 
iixyn under Railway Passenger Duly 
Act, 1842 (c. 79). 8. 13.1— Horn v. 
Duckett, [1929] S. C. (J.) 63.— SCOT. 

1 Notice of sri£fwre.>— The 

giving of the notice of seizure which is 
required by Excise Act, 1927, b. 77, is 
not a condition precedent to the 
prosecution of a charge laid under 
sect. 176 (e) of said Act. — R. v. Kolyk, 
[1929] 2 D. L. R. 636 ; I W. W. K. 
766 ; 51 Can. Crlm. Cas. 372 ; 38 

Man. L. R. 166.— CAN. 

■w. Improper adjoummenl —Effect of.] 
— A justice of the peace having inter- 
vened in a prosecution under the Excise 
Act by assuming to adjourn the trial 
on the non-appcarauco of the police 
magifitrato before whom the information 
was laid, & who had Issued a summons 
to deft, to appear before him, a con- 
viction iriade on tbo adjourned date 
of trial by another police magistrate, 
lL>eforo whom deft, refused to plead & 
to whose jurisdiction he objected, was 
quashed. — li. r. Pyke, [1928] 1 

W. W. R. 590; 49 Can. Crlm. Cas. 
186 ; 23 Alia. L. R. 341.— CAN. 

sx. Information in urrUitig — By whom 
laid.] — Since only inland revenue 
oflloerfi can lay an information for an 
otfence under Excise Act, such an 
information niust state that the person 
laying the information is an Inland 
revenue officer. — R. v. WiTSiEwicrz, 
[1928] 2 W. W. R. 19 ; 49 Can. Crim. 
Cas. 330.- CAN. 

ay. Whether necessary.] — Hdd : 

an information in writing required 
by Customs & Inland Revenue Act, 
1879, Is no longer a necessary pre- 
liminary to the issue of a summons 
charging an offence under the Customs 
Acts.— A.-G. V. Healt, [1928] I. R. 
460.— IR. 

8Z. Information — Description of in- 
formant — S'\Ji^ciency.]r~Aii information 
for an offence against the Excise Act 
which describes the informant as a 
Customs & Excise officer “ on behalf 
of His Majesty the King ** shows 
sufficiently that he belonged to the 
class of persons by whom such an 
information may be laid & gives the 
magistrate the right to proceed there- 
under. — R. V. Henderson (B. CO. 
[1929] 4 D. L. R. 984 ; 2 W. W. R. 
209 ; 62 Cau. Crlm. Cas. 82.— CAN. 


sb. Must be laid before two 

justices.]~-U. V. O’Halixiban (1928), 
54 Can. V. C. 227.— CAN. 


Must state value of yttods 

iUcyaVy imjAnted .] — R. v. Bent (1930), 
54 Cun. C. C. 169. — CAN. 


sd. Necessity for arermnd that 

UiAn1s unlawfully imported,]— R. v. 
Reid, 1I932J 2 D. 3.. R. 303.~ CAN, 


Jlf’scrii/tion of offence- - 

Sufficiency -Whether without lawful 
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excuse ** 'necessary.] — .Iaoobs r. R. 
(1931), 56 Can. 0. C. 200.— CAN. 

Bf. Penalty should be proportionate 
to extent of illegal operations.] — R. v. 

1 ft (I'tl 1 A Ti W /iilS --UAW- 


PART XIII. SECT. 1. SUB-SECT. 2. -C . 

n i. ,1 — Held : where goods 

alleged to have been smuggled are 
found & seized in the possession of any 
person, the onus, under Customs Act, 
s, 264, is upon such person to explain 
how the goods had come into his 
possession or how they had been 
nnported into Canada, & if so, to ijrove 
that the duty upon them was paid. — 
Weiss v. U., [19281 Exoh. C. R. 106.— ■ 
CAN. 

KINSKI, [1930] 2 W. w! R. 036 ; 54 
Cau. 0. C. 158 ; 39 Man. L. U. 152. - 

CAN. 

r ii, .] The present 

action was one t-o lucover a penalty to 
the amount of the duty paid value of 
goods harbouied by D. unlawfully 
irnijoitcd, & iucurrod under the pro- 
visions of Customs Act. J^ltf. proved 
the finding of the goods in the premises 
of D. & the duty paid value thereof. 
1). offered no evidence at all : — Held: 
by sect. 217 of Customs Act, the burden 
of proving that the goods harboured 
weiHj lawfully imported is upon the 
peivon in whose possession the goods 
are found, & sect. 262 provides that in 
cost) of any question relating to 
identity, origin, importation or pay- 
ment of duty, the burden is on the 
owner or possessor of (he goods, & D. 
having failed (d discharge the biiiden 
put upon him by law% pltf. w’as entitletl 
to judgment for the duty paid value of 
the goods so found on his piDinises. — • 
R. V. Doull, [19311 Kx. C. R. 159.— 
CAN. 

t i. J — R. V. Moyle (1928), 49 

Can. Crim. Cas. 375. — CAN. 


PART XIII. SECT. 1, SUB-SECT. 2.— D. 

sa. Sentence of imprisonment in 
default of payment of costs — Invalid .] — 
Ex p. Monahan (N. B.), [1929] 1 
D. L. R. 804 ; 51 Can. Olm. Cas. 15.— 

CAN. 


part XIII. SECT. 1, SUB-SECT. 2. 

— E. 

sb. Evidence — Retrospective optration 
of amending Act.] — Statutes of Canada, 
1928 (c, 16), 8. 6, which amended 
R. S. C., 1927 (o. 42), s. 262, & changed 
the law of evidence in prosecutions 
under c. 42, is retroactive in effect & 
applicable (jo the hearing of an appeal 
to the county ct. from a conviction 
made prior to its passing. — R. v. 
Binoley, [1929] 1 D. L. R, 777 ; 61 
Cau. ('riui. Cas. 268 : 60 N. S. R. 311.”*-' 
CAN. 


PART Xlll. SECT. 2. 

so. Ship within three mile limit- - 
Entry due to umivoidrd)le cause.**]- • 
Deft, ship W'os seized by the CJustoms 
Authorities under sect. 183 (c. 42) of 
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to inland revenue within Inland Kevenue Comrs. — Kirkby v. Minty, [1929J 2 K, B. 

Regulation Act, 1890 (c. 21), s. 21 (1), & 165; 98 L. J. K. B. 783; 141 L. T. 616; 

it coidd, therefore, lawfully be commenced 93 J. P. 176 ; 46 T. L. R. 427 ; 27 L. G. B. 

without an order of the Inland Revenue 438 ; 28 Cox, C. 0. 640, D. C. 


Part XIV. — Expenditure of the Revenue. 


837, Add, Anfiotaiwm : — Apprvd. Nixon v. A.-G. 
(1930), 100 L. J. Ch. 70. Refd. I^e Trans- 
ferred Civil Servants (Ireland) Compensa- 
tion, [1929j A. C. 243. 

889. Add, Annotations : — Apprvd. Nixon v, A.-G. 
(1930), 100 L. J. Ch. 70. Refd. Re Trans- 
ferred Civil Servants (Ireland) Compensa- 
tion, [1929] A. C. 243. 

841a. Right to pension — Not enforceable at law.] — 

An established civil servant of the Crown has, 
on the tiTie construction of Superannuation 
Acts, 1834 to 1909, no legal right to a super- 
annuation allowance or, when such an allow- 
ance has been awarded to him by the Lords 
Comrs. of the Treasury, to an allowance of 
an amount fixed by reference to the scale 
contained in Superannuation Act, 1859 (c. 26), 
s. 2, as amended by Superannuation Act, 
1909 (c, 10), ss. 1, 3 (1). 

Applts., four retired civil servants who had 
qualified for the award of a superannuation 
allowance, claimed to be entitled as of right 
to have superannuation allowances calcu- 
lated on the full amount of thcii' annual 
salaries & emoluments, including a bonus 
gi'anted by the Treasmy to civil servants, in 
accordance with the scale provided by 
Superannuation Act, 1859 (c. 20), s. 2, as 
amended by Superannuation Act, 1909 
(c. 10), ss. 1, 3 (1). Tw^o of applts. entered 
the Civil Service on the faith of a sta.temcnt 
contained in a Treasury minute of June 14, 
1859. to the effect that all persons appointed 


subsequent to the passing of the Act of 1869 
were to be held entitled to the retiring allow- 
ances prescribed by the second sect, of that 
Act, & they contended that the minute was 
a continuing offer by the Treasury on behalf 
of the Crown to such persons that they 
should receive superannuation allowances 
on the terms therein contained, & that that 
offer had been accepted by both applts. A 
third applt. entered the service of the 
National Telephone Co. in 1895, & on the 
transfer of the telephones to the Post Office 
under Telephone Act, 1911 (c. 26), assigned 
his share in a contributory pension fund to 
the Postmaster-General, & was appointed 
to a pensionable office in the Post Office 
which qualified him for a superannuation 
allowance under sect. 6 of that Act, which, 
by sect. 10, was to be read as one with the 
Superannuation Acts, 1834 to 1909. The 
Ijords Comrs. of the Treasury, acting in 
accordance with a Treasury minute dated 
Mar. 20, 1922, awarded to each of applts. a 
superannuation allowance calculated on a 
basis differing from & less favourable to him 
than that provided by sect. 2 of 1859 Act, as 
amended by sect. 1 & sect. 3 (1) of 1909 Act, 
ifc computed his allowance (a) on his fixed 
annual salary & emoluments, exclusive of 
his bonus emoluments ; & (6) on a sum less 
than the full amount of his annual bonus 
emolument: — Held: (1) applts. had no 
legal right enforceable in a ct. of law to 
superannuation allowances calculated accord- 


U, S. C., 1927 (c. 42), 8. 18.S, as being 
in Canadian wtit-ers eontrary to itH 
provision. The defence alleged that 
the entry into Canadian waters was 
due to tho fact that the sole man in 
command, dining the illness of tho 
master believed himself without tho 
three mile limit. The anchorage was 
made in the dark, & this man had 
boon battling with tho elements for 
two days alone, had only had three 
hours’ sleep in 72, & was exhausted : — 
Held : in tho circumstances, he could 
not be regarded as a mariner in 
ordinary conditions, & could not be 
called upon to take such precautions 
as w^ould in other clrcumstanoos be 
I’oqulred by this ct., & the entry was 
duo to “ unavoidable causes.” — R. v, 
” Mary C. Fischkr ” (B. C. Adm.), 
[19291 4 D. L. U. 679 ; Ex. C. K. 207 ; 
62 Can. Crim. Cas. 273.-~CAN. 

86 . Seizure of unreuistered motor hoot 
— Departure without clexirance .] — 
A certain imregistt*red motor boat of 
less than 10 tons tonnage was seized 
under sect. 244 of Customs Act for 
departing from a port in Canada 
witliout a clearance. She had been 
mooi'ed at one pier in the Customs port 
of Sydney loft this pier to go to 
another point in tho same port : 
Jleld : (1) inasmuch as the motor boat 
111 iiuestioii w'as not required to bo 
registered, cV: was not eligible for clear* 
:»neo by CiLstonis on a coasting voyage, 
hbe W’as not, required to obtain a clcar- 
auec under tlie provisions of the Chis- 
toms Act before leaving her ])ort or 
place of mooring &, in oonsoqueuce, 


she was not liable for penalty imposed 
by sect. 244 of the Act ; (2) tho boat 
in question did not depart from the 
port of Sydney within tlie moaning of 
said section the provisions of tlic 
statute do not apply to a small boat 
wliich is iiiu’ogiHtorod & wdiich is pro- 
ceeding from one point in any port to 
another point in the same port without 
goods on board, & that she \vas not 
required to clear. — Hearn t;. It., 1 193 1 ] 
Ex. a R, 201.- CAN. 

PART XIV. SECT. 1. 

841a i. Itif/M to pension — Not en~ 
forceatilc at law.] — Held: a civil 
servant,, retired or removed from ofttce, 
has no riglit of action to recover any 
allowance under the Superannuation 
Act, such allowancio lioing entirely in 
the discretion of tho executive 
authority. That no contractual re- 
lationship arises between the Crown & 
it* servauta with respect to such 
aUowances. To create such con- 
tractual relationship would require 
express statutory enactment. — Miller 

V. II., [1931] Ex, C. K. 22.— CAN. 

1 i. .3—G. entered the 

service of the Govt. liallways in 1887. 
On Nov. 11, 1911, ho was dismissed 
for misconduct. On Mar. 6, 1913, he 
was again engaged N: continued In the 
servkjc until Feb. J, 1928, when he 
retired. Tho Superannuation Hoard 
decided that ho was entitled to a 
retiring allowance calculated only in 
respect of his service from Mar. 0, 
1913, to the date of his retirement ; — 
lieUl : he was entitled to the payment 

14 


of superannuation allow'ance calculated 
upon tho whole iicriod of his service, 
viz. 30 years. — Kx p. Gibbons (1928), 
29 S. 11. N. S. W. 182 ; 46 N. S. W. 

W. N. 66. --AUS. 

q i. - — Kxcept when “ in seriwc of 
the State ” — IV/m is.] — Supei’annuation 
(Amendment) Act, 1918, s. 3, provides 
as follow'S : ” A person to whom a 

Huperaunualion allowance under any 
Acts ndatlng to the Public Sciwice 
. . . may be at any time payable 
shall not bo deemed . . . to be 
entitled to be paid such allowance 
... in res])oet of any period . . . 
during which he ... is employed in 
tho serv’ice of the State ...” : — 
Held : a tipstaff to a justice of the 
Industrial Arbu. Ct. w'as “ in the 
service of the State ” within the sect., 
therefore, while so employed was 
not cntlt led to be paid any superamma- 
tion allow’ancc which had accrued due 
to hlm.-'iec The Superannuation 
Board, Ex, p. Dockrell (1929), 47 
N. S. W. W. N. 91.— AUS. 

q ii. Meaning of salary ,] — 

Sums of money paid by the Govt. 
Savings Bank Comrs. to Its officers in 
respect of their children, & known as 
” family allowances,” are not salary’ 
within Superannuation Act, 1916, s. .3. 
— Tie Superannuation Acrr, Ex p. 
New South Wales, Comrs, of the 
(SOVERNMENT SAVINGS BaNK (1029), 
47 N. S. W. W. N. 165. ' AUS. 

sf. Ttight of Crown to fix amount .] — 
Kidd v. 11., [1924] Exeb. C. R. 20.— 

CAN. 
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ing to the scale fixed by sect. 2 of 1869 Act 
as amended by sect. 1 &, sect. 3 (1) of 1909 
Act ; (2) as to the claim founded on contract, 
the oiily power of the Lords Oomrs. of the 
Treasury was conferred by statute, & they 
had no authority to contract themselves out 
of it ; (3) applt. employed in the Post Office 
received his superannuation allowance on 
the same footing as the other applts. — Nixon 
V. A.-G., [1931] A. 0. 184 ; 100 L. J. Ch. 70 ; 
144 L. T. 249 ; 47 T. L. It. 95, H. L. 

843a. Savings Certificates — Nomination to — 
Validity.] — War Savings Certificates Regula- 
tions, 1019, although they do not expressly 
mention Savings Banks Act, 1887 (c, 40), 
are not ultra viresy because they modify, & 


incorporate & applv as modified, the rules as 
to nominations contained in that Act. Thus, 
they make it possible for any holder of War 
Savings Certificates to nominate recipients 
of the certificates held, & any such nomina- 
tion may include certificates held in excess of 
the authorised maximum, notwithstanding 
that certificates so held are liable to be 
forfeited . — Re Kimber, Vale v, Rookman, 
[1928] Oh. 749 ; 97 L. J. Oh. 430 ; 139 L. T, 
650 ; 72 Sol. Jo. 546. 

853* Add, Annotation : — Apld. Green v, Weatherill, 
[1929] 2 Ch. 213. 

880a. — — ;] — Ex V . Rosknow, [1885] 

W. N. 3. 
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ROYAL FORCES. 


Part I. — The 


27, Add. Annotation : — Consd. ( 'hiiia Navigation 
Oo. V. A.-a. (1932), 48 T. L. K. 375. 

31. Add. Annotation : — Consd. Ciiina Navigation 
Co, V. A.Ah (1932), 48 T. L. li. 376. 

33a. Right to indemnity — For expenses in case of 
damage to ship or stores.] — A Govt, steamer 
assisted a merchantman, on a stipulation to 
reimburse all expenses arising from damage 
to the steamer or the stores ; — Held : such 
stipulation was no bai* to salvage compensar 
tion. — The Lustiie (1834), 3 Hag. Adm. 164 ; 
166 E. R. 363. 

AnnoUdions : — Consd. The Ewell drove (1835), 3 Jlajr- Adm. 
209; (’hiiia Navtotioii Co. r. A.-G, (1932), 48 T. L. l\. 
375. Befd. The Lord Dufforiii (1819), 7 Notea of CaaoH 
Supi). xxxiii. 

51. Add. Annoluilon : — ^Consd. China Navigation 
Co. r. A.-G. (1932), 48 T. L. K. 375. 

56a. Ship specially equipped with salvage 

plant.*’] — A cable ship belonging to the 
Admlty. & in the employ of the Post Office 
rendered salvage services to a vessel, which 


Royal Navy. 

had lost her propeller & requked towage 
assistance. The cable ship was fitted with 
grappUng ropes & other salv^ gear, & 
was specially constructed for laying & repair- 
ing submarine telegraph cables : — Held : 
even assuming the equipment constituted 
“ salvage plant,*’ the vessel was not specially 
equii>ped with salvage plant,” which meant 
plant of a kind that a vessel would not be 
equipped with except for the pmpose of 
rendering salvage services, & the Admlty. 
were not entitled to claim salvage remunera- 
tion in respect of the services of the vessel 
under Merchant Shipping (Salvage) Act, 1916 
(c. 41).— The Morgana, [1920] P. 442 ; 89 
L. .1. P. 232 ; 124 L. T. 254 ; 36 T. 1.. K. 
747 ; 16 Asp. M. L. 0. 160. 

SEcrr. 2.— COLONIAL NAVAL FORCES. 

See, now, Colonial Naval Defence Act, 1931 
(c. 9). 


Part V,- The 

111. Add. AnnoUilions Consd. China Navigathui 
Co. V. A.-G. (11)32), 48 T. L. K. 375. Reid. 
Nixon r. A.-G„ 11930] 1 Ch. 566. 

120a, Disposition of forces —Prerogative right of 
Crown.] — When Parlianiont has by the Ajni}' 
(.Vnnuai) Act sanctioned Die raising k Leoping 
of the ar/ny for one year. Die riglit of Die 
Oown in time of peace as to tlie (lisposition 
A use of Die foj ites so raised is a preiogaiive j 
I'jglit Die exercise of whicJi csniiot be con- I 


Regular Army. 

trolled by the cis.— C hina Navigation Co., 
J/TD. V. A.-G., 119321 2 K. B. 197 ; 101 L. J. 
K. B. 478 ; 117 L. T. 22 ; 18 T. D. K. 375, 
C. A. 

130. Adtl. Annotation:- — Refd. (Iiina Navigation 
Co. V. A.-Ch (1932), 48 T. L. K. 376. 

137a. Whether action lies against Crown. { — 
Kynaston r, A.-G. (1932), 19 T. L, K. 1 1 i. 
139. Add. Annotation Nixon v. A.-G. 

(1930), 100 L. d. Ch. 70. 


Part VIII. — The Air Force. 

Acquisition of land .] — See Compui.sory Purchase, No. 263a, ante. 


PART V. SECT. 1. 

sa. Kffect of enlistment. 1 — Enlistment 
by a subject under the Militia Act, is 
in tlie nature of a formal transmutation 
of a citizen into a soldier for the time 
Kdngr, & as required by the Defence of 
the Ileedm, k does not constitute a 
contract between the subject & the 
Crown creatinu mutual rifjhte & 
oblii?atiot»8. -Cooke r. lb, iiy2J»l 
bx.C. U. 20.' CAN. 

PART V. SEof. 3, SUB-SECT. 2. 

d i- .] -..dilitaiy officers A 
s<iiilici>., %vbile ill tho bcrvice of the 
(Jrowii hold th(!ir positions at tic during 
tfio pleasui'i; of the Crown, He no jtetion 
at Jaw lies for their i>ay.- Cooicic v. li 


[1929] Ex. C. K. 20.—CAN. 

■b. Pension act of grace only .] — 
Pensions are an act of grace & bounty 
of the Crown which must be loft to the 
discretion of the Govt. ; & there can 
be no review of the discretion of the 
Pensions Board by the ct. — Thomas 
V. R., (19281 2 D. L. R. 535 ; [1928] 
Exeb. C. R. 26.— CAN, 

sc. Jurisdiction of Federtil Ainmtl 
Hoard.] —In Jan. 1923, the Board of 
Pension Comrs. refused pension in the 
matter of one S. on the ground that Ids 
death was not attrilmtablo to military 
service. An appeal was t^ken to the 
Pedeml Apjieal Board under J.3 & PI 
Geo. 5, c. 02, s. 10, & the latter found 
the death was due to military service. 

16 


By 14 & 15 Goo. 5, o. CO, s. 10, tlin 
Appeal Boaul was required to give 
certain Information in its judgment.. 
The Comi's., claiming the Appeal Board 
had not complied with the statute, 
rtdiLscd to pay the pension. The 
Minister, under 18 & 19 Geo. 5, c. 38, 
H. 31) (8), rtiferred the matter to this 
ct. for dctorminatlon ; —Held : the 
aiipoal having been heard & deedded 
in 1920, the question of its jurisdiction 
must/ bo detei'inlned under the law In 
force at that tiirifj, &; under 13 &; 14 
Geo. 5, c. 62, s. 10, the Appeal Board 
had jurisdiction to hear Sl dotennlno 
appeals from the refusal of pension by 
the Board of Pension C/Onirs. — Skitch 
V. MlNISTKIt OF PKN8fONB & NATIONAL 

Hkalth, [193 Ex. a. R. 97.- CAN. 
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Part IX. — Matters Common to 

265. Add* Annolaiion : — Consd. Mackenzie-Kennedy 
V* Air Council (1927), 138 L. T. 8. 


Sect. 6.---WAR PENSIONS. 

‘266a. Final award — ^Notice of right of appeal — 
Construction of Regulation.] — War Pensions 
Act, 1921 (c. 49), s. 4, provided for final 
awards & for appeals within one year from 
those awards. Sub-sect. 3 provided : “ The 
Minister shall, in such inanner as may be 
prescribed by regulations made by him imder 
this section, bring the provisions of this sub- 
section to the notice of jiersons having a right 
of appeal thereunder.’* 

Sub-sect. 4 brought into the scope of the 
section officers in whose cases final awards had 


Navy, Army and Air Force. 

been made before the Act, but substituted for 
one year fiom the award one year from a date 
to be fixed by the Minister by regulations. 
By War Pensions (Pmal Awards) Amend- 
ment Regs., 1923, the date fixed was Feb. 7, 
1923, & Reg. 3 provided : 

“ Notice of the right of axi])eal shall be 
published in three successive issues of the 
British Legion & in six successive issues of the 
principal daily or weekly newspapers cir- 
culating in London & the p^o^inces, &; suit- 
able notices shall be displayed in the local 
olhces of the Ministry : — Held : so far as the 
regulation required publication in liondon 
newspapers it did not require publication 
in more than one principal daily newspaper. — 
B. V* Whytt, Ex p. Minister of Pensions 
(1931), 48 T. L. R. 189 ; 76 Sol. Jo. 68. 


Part X. — Disciplinary Tribunals. 

281. Add, Arinoialion ; — Consd. Hearts of Oak Assurance (Jo. v, A.-O. (1931), 47 T. L. R. 579. 


J.S. 
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Cases 9— 408a. 


English and Empire Digest Supplement, 


SALE OF GOODS. 

Part I. — ^The Contract of Sale Generally. 


9* Add, Ayinoiation : — Reid. Dominion Press v. 
Customs & Excise Minister, [1928] A. C. 340. 

11a. .] — Bowmaker, Ltd. v, Williams (1930), 

74 Sol. Jo. 836. 

28a. Option clause — Terms of future contract not 
set out Prices to be agreed upon.’*] -- 

May & Butcher v, II. (1929), cited 36 Com. 

Cas. 366. 

Annotation : — Distd. Hillas i\ Aivo8 Ltd. (1932), 147 L. T. 503. 

28b. Option clause — ^Terms of future contract not 
set out.] — A contract relating to the sale of 
timber contained {mter alia) a clause pro- 
viding that tb(i buy 01*8 should have the 
option of (jiitering into a contract with the 34. 
sellers for the purchase (^f further timber in 
tlie future. 3'he fjption clause did not 44. 
specify the precise kinds, sizes, A quantities 
(3f the timber to bo supplied under the con- 


templated future contract, nor did it state 
the ports or the manner of shipment : — 
Held : both on the authoiity of May 
But/dier v. The King ([1929] not reported) 
& on general principles ttiat the option clause, 
in view of the number of matters relating to 
the future contemplated contract which it 
left undetermined, was not itself an agree- 
ment, but ivas only an agreement to make an 
agreement & was therefore not enforceable 
at law. — Hillas (W. N.) & Co., Ltd, v, 
Aiicos, Ltd. (1931), 36 Com. Cas. 353, C. A. ; 
yevsd., 117 ].. T. 503 ; 38 Com. (.’as. 23, H. L. 
Add, Annotation : — Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 183. 

Add, Annotation : — Refd. Dominion Press v. 
Customs & Excise Minister, [1928] A, C. 
340. 


Part II. — Formation of Contract. 


180a. Pending alterations, j Coj.fino Amuse- 

ME.NTs, Ltd. r. Kvekaiu) Kltjs (1931), 

75 Sol. Jo. 330. 

200. Add, Citations : — 138 L. T. 154 

14 ; 33 Com. (Jas. 101. i 

341. Add, Annotation : — Refd. Royal Exchange I 
Assce, V, Hope, [1928] Oh. 179. ! 

380. Add, Annotations : — Consd. Gaze W. H. & i 

Sons r. Port Talbot Corpn. (1929), 93 .1. P. 403a. 


89. Refd.* lie Windsor* Steam Coal (Jo. 
(1901) (1928), 140 L. T. 80 ; Bentall, ITorslev 
Si Baldry r. Vicary (1930), 47 T. L. R. 99; 
flail V, Brooklands Auto-lJacing (lub (1932), 
48 T. L. R. 546. 

Add, Annotations : - Hobcrt A. Munro A Co, 
r. Meyer, 11930| 2 K. B. 312 ; Bell r. Lever 
Bro.s., IM. (1031), ld6 L. T. 258. 

. Perishing of only part of goods.] — Sale 


PART I. sect. 1. 

e i. Contrari heiv}een /inker mm 

dh cannery.] v. Anolo JimTisn 
Columbia 1*ackino Co., Ltd., [19291 
] D. L. K. 874 ; 1 W. \V. li. 385 ; 40 
B. C. It. 481.— CAN. 

sm. Ihaiumuished. from confrorJ in 
rrapeci of tnutr-inark or vopffriyhi .] — 
JU-JITRAND r. VVARuli:, 119.32] S. r. K. 
304 ; 2 1). J;. i;. 17. CAN. 

PART I. SECT. 2. 

sa. Real 'nature of transaction re- 
garded — provision for payment hy com- 
mission.] — By agreement between pltf. 
CO. & deft., deft, was granted the sole 
selling-rights for New Zimland for 
certain of pltf. co.'s manufactures. 
The agreement provided that deft, 
should be entitled by way of remunera - 
tion to a “ commission of 10 per 
cent, on the invoiced value of the 
manufactures, to be deducted by deft, 
therefrom. Uaymonts for the manu* 
facturey wore to be made against 
receipt of shipping documents by deft.’s 
London or other English agent. In an 
action by pltf. co. against deft, for an 
account of the proceeds of sales of 
pltf. CO. *8 products hy deft. : — Held : 
notwithstanding that the agreement 
rovided for the remuneration of deft, 
y way of a '' commission,** the pro- 
visions therein relative to payment for 
the goods by deft, pointed to the 
relationship between the parties being 
that of vendor & purchaser & the 
account should be taken on that basis. 
— Gannow ENGiNKKRiNra Co., Ltd. v , 
Richardson, [1930] N. Z. L. K. 361.— 
N.Z. 

si. (’(Hihari in drih'tr inttaiofs- A.s 
payottnt lor frriiimn.] WvDE r. 

VValkdk ri930), 2 Ai. I*, j;. 19;.. can. 


sm. lOirehase of grain by elevator com- 
pany,] -Pltf. stored gi’aiii with deft, 
elovafcor co. ^ was given a grafltul 
storage receipt therefor in pursnance* 
of sect. 1-18 of the f'anada Grain Act, 
1925. Afii'mards pltf. A', deft, agreed 
that pltf. would sell tlio grain t.o d(‘ft. 
at a price throe «!uts j>er bushel abt>ve 
the h’ort William less freight 

A: ohai*ge.s, at any tiim» that pltf. 
elected h(» ti» sell, & d<dl. ogroi'd to 
purchase the grain on such cliHit.ion. 
The grail) was jmt in a j»ai*t4(3ular bin 
])y itself A most of it i-emained there 
niiiil it was destroyed by before 
plt f. had Tiiiwle such election : Held : 
the ownership of the grain had not 
passed to deft, under the contract,-’ 
Buhhe V. Edmonton Grain A Hay 
Co., Ltd., [1932] 1 W. W. R. 296 ; 
I JL L. R. 745 ; 26 Alta. L. It. 83. 
CAN. 

PART I. SECT. 6. 

sp. Shares in company.] — “ Goods,” 
as defined In the Indian Contmet Act , 
1872, comprise every kind of movable 
Iiroperty, including shares in a co. — 
Dominoo V. Dk Souza (1928), I. L. It. 
50 All. 695.— IND. 

PART II. SECT. 4, SUB-SECT. 7.— 

B. (a). 

8C. Marginal note — Giving 'ptvwer to 
vary or confirm optvm,] — Held : the 
contract form containing the marginal 
note constituted a memorandum suffl- 
cient to satisfy Stat. Frauds. — 
,1. B. Rogebb, Ltd. v, Haurt Lksnie, 
Ltd. (1927). 27 8. H. N. H. W. 427 ; 
44 N. S. W. W. N. 149. -A US. 

PART II. SECT. 4, SUB-SECT. 7. - 

C. (b) i. 

sd. Place of delivery,]-- A verbal 

18 


agreement., made at the busiaess 
pmnises of the puredjuser of goods, 
included a Lniu that the vendor should 
deliver the goods at the puj*ehnaer*H 
pTTniiHt'M. Immodiat-ely afio.r\vai*dK a 
written order was siglu^d on behalf of 
the purchaser, A handed to the vendor’s 
irpresentatlve, which contained the 
names of the i)articy, particulars of the 
goods, A the price, A also the words 
” Please supply us with the following 
goods,*’ but which did not, (?(»ntaiti 
any further reference to the i)lace at 
whioh the ifoods were to be delivert^d : 
— Held : giving the ordinary busines.s 
meaning to the words tjuoted, A having 
regard to the fact that, t he parties were 
business men, A to the cireumstanccs 
in which the document was written, 
the document indicated with sufTiclont 
clearness where the place of delivery 
of the goods was to be, A constituted 
a sufficient note or memoi’audum of the 
agi’cement within Goode Act, 1915, 
s. 9 (1). — WiSKiN V. Terdicu Bros. 
Ptv., Ltd., fP,)28].V. L. II. 387 ; [19281 
Argue L. R. 242.— AUS. 

PART II. SECT. 4, SUB-SECT. 8.— 

C. (d). 

se. Oral contract by agent — licvuca- 
tion of agency before signature .] — 
MorEK A Co. V. Smith A Goldberg, 
Ltd., [1929] 4 D. L. R. 416 ; S. C. K. 
625 ; affg., [1929] 2 D. L. R. 542 ; 63 
O. L. R. 388.— CAN. 

PART II. SECT. 4, SUB-SECT. 9. 

339 X. — - — — .] — Page v, 

Phoutor (1884), 5 G. R. 238.— CAN. 

34*6 i. Hy excAmtion of contract.] 

- OooLiN V. OooLiN (Soak.), [1920 3 

W. W. R. 812.— CAN. 
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of Crooda Act, 1893 (c. 71), s. 8, applies where 
there ia a contract for the sale of specific 
goods & a part, but not the whole, of the 
goods has, without the knowledge of the 
parties to the contract, already ceased to 
exist. — Bakrow, Lane & Ballard, Ltd. v, 
Phillip Phuxips & Co., Ltd., [1929] 1 
K. B. 674 ; 98 L. J. K. B. 193 ; 140 L. T. 
670 ; 46 T. L, R. 133; 72 Sol, Jo. 874; 
34 Com. Cas. 119, 

424. Add* Annotation : — Refd. Shell-Mex v, Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

430a. “ Current prices.”] — By an agreement dated 
July 12, 1927, pltfs. & defts. agreed that 
pltfs. were to deal with defts.' entire output 
of JaiTOw pig iron available for delivery in 
Scotland, pltfs. undertaking to push the sale 
of the same in Scotland in preference to 
any other brand. They were to base their 
prices on the current prices for Middlesbrough 
pig iron, free on truck makers' works or 
f.o.b. makers* wharf, excluding Tees dues, 
& to pay cash on Mondays for the previous 
weeks^ shipments. Disputes having arisen 
between the parties about the prices which 
pltfs. ought to charge for the pig iron which 
they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltfs. brought an action for breach 
of contract, because, as they alleged, defts. 
refused to supply them at “ the current prices 
for the Middlesbrough pig iron.” Defts. 
contended that the phrase “ current prices *’ 
were the list prices which were published 
every week in a trade newspaper by a group 
or combine of iron founders in Middlesbrough, 
but pltfs. contended tliat “ current prices ’* , 
meant the price at which pig iron was actually | 
being sold in Hcotland by tlie sole agent of 


the combine : — Held : the expression “ cur- 
rent prices *’ in the agreement meant the list 
prices which were published every week by 
the combine in Middlesbrough, & did not 
mean the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
the combine.— Jacks & Co. v. Palmer’s 
Shipbuilding & Iron Co. (1928), 98 L. J. 
K. B. 366 ; 140 L. T. 473 ; 34 Com. Cas. 107, 

C. A. 

433a. Minimum price — Construction of standard 
contract.] — The ct. held, on the construction 
of a standard contract for the sale of sugar- 
beet by the growers thereof to manufacturers 
of beet-sugar at a price depending on vai*iable 
factors, there being a provision for a sliding 
scale minimum price & for a tonnage bonus, 
that the mamifacturers were entitled to 
include the tonnage bonus in the minimum 
rice, & the bonus applied only if it would 
ring the contract price above the minimum. 
— Brown & Sons v* Lincolnshhie Beet 
Sugar Co., Ltd. (1929), 45 T. L. R. 199, 

D. C. 

434. Add, Annotation : — Refd. Ellesmere (Earl) v, 
WaUace, [1929] 2 Ch. 1. 

453a. Free house London.”] — Held : an 

agi^eement to the contrary” within Finance 
Act, 1901 (c. 7), s. 10, & the foreign seller 
was liable for duty imposc^d by Abnormal 
Importations (Customs Duties) Act, 1931. — 
Lanificio Dr Manerbk) S. A. v. Gold (1. 
& R.) (1932), 76 Sol. Jo. 289. 

462. Add, Annotation : — Refd. Shell-Mex v, Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

472. Add. Annotation : — Consd. Charles v, Cardiff 
Collieries (1928), 44 T. L. R. 448. 


Part ill. — Conditions 

512. Add. Aymoiaiion : — Refd. Morelli v, Fitch & 
Gibbons, [1928] 2 K, B. 636. 

526. Add, Annotation : — ^Consd. Sullivan v, (.V>fi- 
stable (1932), 48 T. L. R. 207. 

527a. .] — A quantity of Finnish timber 

was sold to buyers in Ix^ndon by a contract 
providing that the goods were to be properly 
seasoned for shipment, & that in the event 
of a dispute the buyers should not reject 
the goods but should accept or pay for them 
against shipping documents. Owing to bad 
weather the sellers were unable to season 


and Warranties. 

part of the goods properly i—Hcld : the 
provision as & seasoning was not a con- 
dition but only a warranty, & thei*efoi'e the 
buyers were not entitled to reject the goods, 
but could only claim an allowance oil the 
price. —Montague L. Meyer, Ltd. v, 
Kivisto (1929), 142 L. T. 480 ; 46 T. L. R. 
162 ; 74 Sol. Jo. 68, C. A. 

Annotation : — Consd. Montagrue L. Meyer, Ltd. v. Utiakf\\ litio 
Carelia Timber Co. (1930), 36 Com. Cas. 17. 

539a. Omission ot usual trade description in 
invoice.] — Stopp v. Hill A Sons (1928), 72 
Sol. Jo. 122. 


PART II. sect. 7. SUB-SECT. 1. 

sf. Meaning of “ cost landed price.**] 
— Rbvillon Wholesale, Ltd. v. 
Gaulto, Ltd., (1929] 3 D. L. R, 700 ; 
S. C. 11. 628 ; ajfo., [1929] 2 D. L. R. 
217 ; 1 W. W. R. 825 ; 24 Alta. L. R. 
J 29.— CAN. 


sg. “ Current market price.**] - Deft, 
oil 00 . agreed to furninh pltf., a dealer, 
with gasoline “ at the same current 
market price ** as fimcilsbed to the trade 
generally ; & because pltf. agreed to 
buy his gasoline from deft, for thJ'oe 
years deft, agreed to give him an extm 
discount of one cent. The usual tic 
current trade disooiuit at the time was 
four cents off the rotnil or “ tank 
wagon price.** Subsequently deft, 
mode special contracts with other 
dealers, representing about 90 per cent, 
of tlu^ ti*ad<*. Under these contmetK 


deft, was given the exclusive sale to 
said dealers for a period of years 6c 
Die dealers were allowed an extra 
discount of two cents over the usual 
four cents : — Uefd : said subsequent 
special contracts did not dispUuje the 
original “ current market price *’ as 
the foundation of i)ltf.*s righte under 
his contract, &, therefore, iio was not, 
as he contended, entltltjd to a discount 
of seven cents below the retail price. — 
Jackson v. Shell Oil Co., [1931] 1 
W. W. R. 477 ; 43 B. O. R. 449.- CAN. 

PART II. SECT. 7, SUB-SECT. 6.— A. 

sh. Sale of loga — Time for wmsj/rr- 
imni- When ddivered into water .] — 
McKenzie r. McDonnfxl, 119311 3 
r>. L, l{. 229 ; 3 M. P. R. IS.— CAN. 

PART III. SECT. 2, SUB-SECT. 8. 

si. Uuyer to supplv ship — Failure to 

19 


within rmsonahte time ■ - IJahil Up 
in dainages.] - Snow r. Haurib, 11930) 
1 D. L. 11. 802 ; 1 M. i*. R. 51.--CAN. 


PART III. SECT. 3, SUB-SECT. 1. 

sa. MUitahr .] — Whore a salis which 
was not by order or description but of 
a specific chattel known to the buyer, 
was made on the understanding & in 
the honest belief that it was inh<5reivUy 
a l>etter article than It really was, e.g. 
that it was a new motor cui* of i*ecent 
make, whereas it was in fact a used & 
damaged car of an earlier make, but 
there was no representation or 
warranty, & title passed before the 
parties disco vored their mistake, the 
inii’cbasor was held not to be entitled 
to rescission or other relief. — B rook r. 
Urippb, fl930J ] W. W. R. oO.") ; 2 
1). L. 11. 818.— CAN. 
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contracted m the belief that the goods sup- 
plied by the sellers were in accordance with 
the conti*act, whereas the meal was not in 
accordance with the contract, ho counter- 
claimed for rescission of the agreement & 
for the return of the money paid under it 
& also for damages for the breach of con- 
tract : — Held : the various deliveries of 
meal which had been made by the sellers 
before the date of the agreement did not, by 
reason of the adulteration, answer the con- 
tract description & therefore might have been 
rejected by the buyer if the defects had been 
discovered in time, notwithstanding the 
clause in the contract : “the goods to be 
taken with all faults & defects, damaged or 
inferior, if any, at valuation to be arranged 
, . . “ because that clause applied only to 
goods which answered the trade description, 
& did not shut out the overriding warranty 
in Sale of Goods Act, 1803 (c. 71), s. 13, that 
in a sale of goods by description there is an 
implied condition that the goods shall corre- 
spond with the description. Further, that 
the clause in the contract that “ Each 
delivery or shipment shall be treated as a 
separate contract, & the failure to give or 
to take any delivery or shipment shall not 
cancel the contract as to future deliveries or 
shipments “ could not be construed so as to 
defeat the rights of the buyer under Sale of 
Goods Act, 1893 (c. 71), s. 31 (2), to treat the 
breach of contract by the sellers as a repudia- 
tion of the whole contract ; notwithstanding 
that the sellers had no knowledge of the 
defects & had no intention to deliver defective 
articles, inasmuch as the intention of a seller 
must be judged from his acts. But although 
the buyer, if he had at the date of the agree- 
ment for cancellation ascertained all the 
facts relating to the past deliveries, might 
have been entitled to treat the contract as 
having been repudiated by the sellers, yet 
as it was in the circumstances doubtful 
whether he would have so elected, the defence 
that the agreement had been entered into 
under such a mutual mistake as would 
justify a rescission of the agreement failed, 
even apart from any question of restitutio in 
integrum* The buyer, however, was entitled 
to damages in respect of the defective quality 
of the meal that had been delivered, & to 
a declaration that, in view of the defective 
quality of the meal, he was not bound to 
take delivery of the meal that was im- 
delivered. — Kobert A. Munro & Co,, 
Ltd. V. Meyer, [1930] 2 K. B. 312; 99 
L. J. K. B. 703 ; 143 L. T. 565 ; 35 Com. 
Cas. 232. 

674a. Timber sold as “ under deck ’’ — Carried on 
deck & damaged.] — Buyers bought a quantity 
of timber to be shipped from Sweden to 
London, the contract describing the goods as 


“ imder deck “ & providing that “ the buyers 
shall not reject the goods herein specified, but 
shall accept or pay for them in terms of the 
contract against shipping documents.” Wlien 
the timber arrived the buyers foxmd that 
almost tlie whole of it had been carried on 
deck & had been damaged by sea water, 
& they refused to accept it, on the ^ound 
that it was not the timber specified in the 
contract : — Held : the words “ under deck ” 
were a condition of the contract, & were 
part of the contract description of the goods, 
& on both grounds the buyers were entitled 
to reject. — Montague L. Meyer, Ltd. v. 
Travaru A/B H. Cornelius, of Gamijeby 
(1930), 46 T, L. R. 553 ; 74 Sol. Jo. 460. 

675a. Effect of adulteration.] — Robert A. Munro 
& Co., Ltd. v, Meyer, No. 646a, ante* 

682. Add. Annotations : — Refd. London Holeproof 
Hosiery Co. v . Padmore (1928), 44 T. L. R. 
499; j3ell v. Lever Bros., Ltd. (1931), 146 
L. T. 258 ; Sullivan r. Constable (1932), 48 T. 
L. R. 369. 

705. Add. Annotation : — Consd. McAlister (or 
Tlonogliue) v . Stevenson (1932), 101 L. J. 
P. 0. 119. 

715a. Mineral water.] -Mo A lister (or 

lloNOGHUE) V. Stevenson, No. 856a, post. 

726. Add. Annotation : — Refd. Canada Atlantic 
Grain Export Co. *(Inc.) v . Eilers (1929), 35 
Com. Cas. 90. 

744a. Effect of Sale of Goods Act, 1893 (c. 71), 
s. 14 (1).] — Medway On. A Stojiaoe Co., 
Ltd. V. Sn.icA Gel Corpn. (1928), 33 Com. 
Cas. 195, H. L. 

766, Add. Annotation : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v . Eilers (1929), 35 
Com. Cas. 90. 

7g0a. — Bottle — For wine.l—MoRELLi v . 

Fitch & Gibbons, No. 619a, ante. 

782. Add. Annoiaiion : — Refd. Morclli v . Fitch <fc 
Gibbons, [1928] 2 K. B. 030. 

788. Add. Annoiaiion : — Refd. Foster v . Driscoll, 
Lindsay v . Attfield, Lindsay v . Driscoll, 
[1929] 1 Iv. B. 470. 

790. Add. Annotation : — Refd. Canada Atlantic 
Grain Export Co, (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 

813. Add. Annotation : —Refd. Canada Atlantic 
Grain Export Co. (Inc.) v . Eilers (1929), 35 
Com. Cas, 90. 

849. Add. Annotations: — Asto (2) Consd. McAlister 
(or Donoghue) v . Stevenson (1932), 101 L. J. 
P. C. 119. Refd, Bot-tomloy v . Bannister 
(1931), 101 L. J. K. B. 40. 

852. Add. Annotation: — Consd. McAlister (or 
Donoghue.) v. Stevenson (1932), 101 L. J. 
P. C. 119. 

854. Add. Annotations : — Consd. McAlister (or 
Donoghue) V, Stevenson (1932), 101 L, J. 


PART m. SECT. 4, SUB-SECT. 2.— 
C. (a). 

sb. ** Furber ** — Sale of violin .] — 
who was learning to play the 
violin, bought a violin from deft., who 
is a dealer in violins & a violin & bow 


jscription of the article as a Furber. 
AiLEiT V. Onorr, [11)321 1 W. W. IJ. 
)(5 ; 1 1). L. R. 777 ; 40 Man. L. R. 
[0.~CAN. 

PART III. SECT. 6. SUB-SECT. 1. 


maker. Pltf. had informed deft, that 
he wished to exchange the violin he 
then had for a better one, paying the 
difference In cash. Deft, showed pltf. 
a violin which had been recently 
received from England & told pltf. 
that It was one made by Fnrber, “ one 
of the old English makers ** : — Held : 
an essential term of the sale was the 


681 vfil. Murray 

V. Reeves Supply Co., [1928] 2 
D. L. K. 873.— CAN. 

PART HI. SECT. 6, SUB-SECT. 2.— A. 

sf. Exceptions to rule — Goods in- 
tended for one purpose — Vse for another. \ 
—McNeill v. Motor Service Co. 


21 


(Alta.), [1929] 1 D. L. R. 694.— CAN. 

PART III. SECT. 6. SUB-SECT. 2,— 
B. (a). 

sg. Proof that purpose known— Not- 
withstanding warranty liniitinQ liahilUy.] 
— Cribs v. Alexander (1928), 28 S. R. 
N. S. W. 297 ; 45 N. S. W. W. N. 7G.— 

AUS. 

PART III. SECT. 6, SUB-SECT. 3.— A, 

705 Y. — WiNSLEY Bros. r. 

WoonnELD IMPORTINQ Co., [1929J 
N. Z. L. R. 480.— N.Z. 
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P. V. IJi) ; Bottomloy r. Bannister, [19321 1 
K. B. 458. 

856a. — — Under English & Scote law 

alike a manufacturer of products which ho 
sells in such a form as to show that he 
intends them to roach the ultimate consumer 
in the fown in which they left him with no 
reasonable possibility of intermediate ex- 
amination, & with the knowledge that the 
absence of reasonable care in the preparation 
& putting up of the products will result in 
injury t-o consumer’s life or property owes a 
duty to consumer to take that reasonable 
care. & an action by the ultimate consumer 
will lie against the manufacturer. 

Applt. drank a, bot.tle of ginger beer, 
manufactui'ed by resp., which a friend had 
bought from a retailer & given to )ier. The 
bottle contained the decomposed remains 
of a snail which were not & could not be 
detected (the glass of the bottle being of a 
(lark colour) : — Held : she was entitled to 
succeed in a (jlaim for damages for injury to 
JieaU'h against the manufacturer of the 
ginger beer put by him in the bottle, — 
M‘AiiiSTRii (OR Donogiiue) V. Stevenson. 
1 1 9,32] A. (\ .502; 101 J.. J. P, 0. 119 ; 147L.T. 
281 ; 48 T, I.. B, 494 ; 70 Sol. ,To. .390 ; 37 
Com. Oas. 350, H. L. 

Avnnintum : — Distd. Farr r. UroK. & Co., 11932] 

2 K. U. 600. 

856b. Defect ascertained by third party.] 

Crane manufacturers sold a crane in parts l^o 
a firm of builders, the arrangement, being that 
the parts were to be assembled by tlie 
builders’ men. Tlie builders bad in their 
employment an experienced crane erector, 
who in assembling the parts found that 
certain cog-wheels worked stiffly, did not 
lit accui*ately, Sc required to be remedied ; 
he accordingly marked in chalk the places 
whore there was inaccurate fitting, saying at 
the same time that he would have to repoH 
the 1 natter to his enijiloyers. Before the 
defects so discovered had been remedied 
the erector began working the crane, & while 
he was so engaged a part of it fell & killed 
him, the fall being due to the defects above 
mentioned. In an action by his widow under 
the Fatal Accidents Act, 1840 (c. 93), against 
the manufacturers of the (Tane : — Held : 
the defects being discoverable on reason- 
able inspection, A, having in fact been dis- 
(iovered by the deceased man, the manu- 
facturers owed him no duty & were not liable 
for the accident. — Farr v. Butters Bro.s. 
& Co., [1932] 2 K. B. 600 ; 101 L. .T. K. B. 
708 ; 147 L. T. 427, C. A. 


857. Add. Annotation : — Consd. Bottomley v, Ban- 
nister, [1932] 1 K. B. 458; McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. 0. 119. 

877* Add. Annotation: — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 1 
. Ch. 274. 

877a. Nomination of vessel by buyer — No 

warranty of seaworthiness.] — A contract for 
the sale of oil by a series of deliveries pro- 
vided for deliveiy at B. into tank steamers 
of the buyers, & 16 days* notice of arrival of 
steamer was to be given to the sellers. Tlie 
contract further provided that in the event 
of accidents on board steamers the operation 
of the contract was to be suspended & at tlie 
buyers* option the contract quantity was to 
be reduced pro rata. For one of the deliveries 
the buyers nominated a steamer which they 
had on time charter, but at the time the 
steamer, without the knowledge of the 
buyers, was unseaworthy, & the buyers, on 
learning that the steamer hod nad an 
accident & must be dry docked, intimated 
their exercise of their option to reduce the 
quantity of oil to be taken. The sellers 
contended that it was the duty of the buyers 
to charter some other vessel i—Eeld : on a 
case stated by an arbitrator, the buyers did 
not warrant the seaworthiness of vessels 
which they nominated for the performance 
of such a contract, & they were entitled to 
exercise their option. — Medway Oil & 
Storage Co., Ltd. v. Russian Oil Products, 
Ltd. (1931 ), 47 T. L. R. 402 ; 76 Sol. Jo. 408. 

885a. Date of shipment — In bill of lading — C.l.f. 
contract.] — James Finlay &; Co, v. N. V. 
Kwik Hoo Tong Handel Maatschappij, 
No. 1814a, poRt. 

893. Add. Annotations to (2) Refd. Livock 

V. Pearson (1928). 33 Com. Cas. 188 ; Hall 
15. Brooklands Auto- Racing Club (1932), 48 
T. L. R. 546, 

916a. Warranty excluded as to defect not 

apparent on reasonable examination.] — 

Claimants, grain exporters in Canada, sold a 
quantity of barley to reaps., merchants in 
Germany. The sale was on c.i.f. terms, & 
the contract contained a clause providing 
tliat the grain was not warranted free from 
defect rendering it unmerchantable if such 
defect would not be apparent on reasonable 
examination. The barley was of a type 
which was generally used for feeding pigs, & 
shortly before the consignment which was 
the subject of this contract arrived in 
Germany other barley from the same crop 


PART III. SECT. 17, SUB-SECT. 1. 

sh. Goods “ io be reshiyped " by 
vendor— Whether reshipmeni by carrying 
vessel necessary.] — Scaklett & Co. v, 
H. A. STKrHKNSON & Son, Ltd., [1929] 
W. A. L. K. 1.— AUS. 

6k. Inmrance by vendor — Parol m'* 
Waterloo Motors, Ltd. v. 
Flood, I19.SI] l D. L. it. 762 ; 3 
M. P. R. 3I8.~CAN. 

PART m. SECT. 17, SUB-SECT. 2. 

b1. Sale of seed flax.] — The reproeenta- 
tlon by a fanner selling seed flax that 
it wap good seed flax held to bo a 
waiTunty.'-UliLE v. Kroeker, [1928] 
1 1). L. R. 97 ; 37 Man. L. R. 154 ; 
[1927] 3 W. W. R. eSO.-UAN. 

PART III. SECT. 18, BUB-SECT. 1. 

0 . Revad on the farts, 69 8. C. R. 118. 


e j. — Defts. piir- 

cliaHed from pltf. a second-hand motor 
truck under a. buyer’s order signed by 
defts. containing a clause providing 
t hat Jihe whole agreement betw’een 
the parties is contained heroin & no 
ropreseiitations, warranties or con- 
ditions expressed or imi>lled other than 
those herein contained shall be binding 
upon the vendor.’* Defts. required a 
truck for Immediate use on a contract 
for the construction of a new highway, 
i nec*-esRltatJngj a truck in first-class 
mechanical condition for Immediate & 
continuous use for hauling piu-poses. 
All this w’OB known to one 11., pltf.’s 
rfqm^scntative, who stated to defts. 
that the truck was in first-class 
nu'chaiiical condition. Defts. had 
trouble from the start in keeping the 
truck running, hut they continued to 
use ft, both ttjdng to remedy its 
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condition. In an action to recover the 
purchase price defts. counterclaimed for 
damages for breach of warraiitiy ; — 
ncld: i)oth parties understood the 
order to cAll for a certain second -liand 
truck in first-class mechanical con- 
dition, & KiKfh being the subject- 
matter of the sale the above recited 
clause in the order did not give pltf. 
the right to supply something different. 
Pltf. failed to provide a truck of the 
standard contemplated by the parties, 
was liaitlo in damages to defts. for 
breach of warranty. — Hayeb Manu- 
PACTURIN(* Oo. V. PERDTIB St, OOPE, 
[1931] 2 D. L. K. 610; 43 B. C. R, 
54.5.— CAN. 

PART III. SECT. 18, SUB-SECT. 2. 
k. Revad., 43 S. 0. R. 614. 




VoL XXXDL-jlale of Goods. Cases 1899-17450. 


1399. Add* Annoiaiion : — Refd. English Hop 
Growers v, Bering, [1028] 2 K. B. 174. 

1899a. Appointment as sole selling agents.**] 

— ^By an agreement in writing certain manu- 
facturers of bricks & other building materials 
appointed a firm of builders* merchants “ sole 
selling agents of all bricks & other materials 
manufactured at their works.’* Tlie agree- 
ment was expressed to be for three years & 
afterwards continuous subject to twelve 
months* notice by either party. While the 
agreement was in force the manufacturers 
informed the merchants that they intended 
in the future to sell their goods themselves 
without the intervention of any agent, & 
thereafter they effected sales to customers 
directly. In an action by the merchants 
against the manufacturers for breach of the 
agreement: — Held: (1) the effect of the 
agreement was to confer on pltfs. the sole 
right of selling the goods manufactured by 
defts. at their works, so that neither defts. 
themselves nor any agent appointed by them, 


other than i^ltfs., should have the right of 
selling such goods ; (2) the a^ement was one 
of vendor & purchaser & not one of principal 
& agent. — L amb (W. T.) &, Sons v. Goring 
Brick Co., Ltd., [1932] 1 K. B. 730 ; 101 
L. J. K. B. 214 ; 146 L. T. 318 ; 48 T. L, R. 
160 ; 37 Com. Cas. 73, C. A. 

1403. Add. AnyiotaHon : — Apld. Palmolive Co. (of 
England) v. Freedman, [1928) Ch. 264 

1404. Add. Ciiatimis :--[1928] Ch. 264 ; 138 L. T. 
274. 

1409. Add. Annoiaiion : — Consd. Palmolive Co. 
(of England) v. JYeedman, [1928] Ch. 264. 

1417. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

1421. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

1435. Add. Annotation : — Refd. Barker v. Agius 
(1927), 33 Com. Cas. 120. 

1441. Add. Annotation : — Generally , Refd. Duller 
& Co. r. Brooks (T. J.), Ltd. (1930), 142 
L. T. 576. 


Part VI. — Performance of the Contract. 


1516. Add. Annoiaiion: — As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 

1569. Add. Annotation : — Refd. Shell-M(;x v. Elton 
Coi) Dyeing Co. (1928), 34 Com. Cas. 39. 

1682a. .] — Gabriel, Wade & English, Ltd. 

V. Arcos, Ltd. (1929), 73 8ol. Jo. 483. 

1686a. .] — Tamvaco v. Lucas (1859), 1 

E. & E. 581, 592 ; 120 E. li. 1027, 1032 ; 
sub nom. Tanvaco v. Lucas, 28 L. J. Q. B. 


150, 301 ; 1 L. T. 161 ; 6 Jur. N. S. 731, 
1258 ; 7 W. R. 568. 

Anifu>iaii(ni8 : — Consd. Shii)t<)n, Anderson & Co. v. Wcil Bros. 
ii: Co.. ril021 1 K. B. .^>71. Refd. Ireland v. Livingston 
(18C6),L. II. 2Q. B. 99. 

1745a. Agreement to cancel future instalments — 
In consideration of payments by buyer — 
Buyer ignorant that goods not corresponding 
with description — Rights of parties.] — Robert 
A. Munho & Co., Ltd. v. Meyer, No. 645a, 
ayite. 


PART IV. SECT. 1. SUB-SECT. 9.— B. 

sq. Jssamption of chattil mortgage 
08 part of purchase -price — Linhilitu to 
indcmiufy seller.]— on a sah^ of 

poreonal property tiie buyer ansumes a 
chattel nit pro. ther(?oii us part, of the 
]>iirchaHP-i)riee, he is under an implied 
oidimition to indemnify the seller 
ugraiust the latter’s pei-sonal liability 
to t.iie intpeo.— -W alkkk r. WoonYA'rr, 
l]9:n] 2 VV. W. K. 306; ,3 D. L. K. 
air. : 44 B. C. K. 110 .— CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

1440 i. Goods obtained by larceny — 
Title of bond fide purchaser.] -Where 
tiic owner of a UK)tor ear was induced 
to part with possession of it i)y the 
roproBcntutions of tlie recipient that 
ho was acting? as apent for another 
person whom ho named ns the buyer 
of it & the owner when deliveHng the 
car thought had sold it to t.he 
alleged pi'incipal, a cheque in the 
latter’s name having been given for 
the purchase -price, but the allegetl 
imyer was a fictitious pci’son, held that 
the car had been stolen by a trick, 
therefore, deft, who innoceni.ly bought It 
from the thief ol)taln(?d no title to it. — 
COFK-WALPRON MANUFAOTtTRtNa CO., 
Ltp. V. Healp, [1930] 2 W. W. II. 
130 ; 3 D. L. K. 901 ; 24 S. L. K. 441. 
- CAN. 

h i. The mere fact that the 

owner of a chattel has given the 
possession or use of it to another, not 
a mercantile agent, who, puiTiortlng 
to bo the actual owner, fraudulently 
sells it to an Innocent purchaser, does 
not estop the owner from assorting his 
title against the purobaser. — N acii- 
TrOALt’. PJRKMIKU MOTORfl, LTD.. [1929] 
2 D. L. 11. 190 ; 1 W. W, R. 641 ; 24 
Alta. L. It. 80.-~CAN. 


PART IV. SECT. 2, SUB-SECT. 7. 

•o. Sale by dealer — Subsequent 
fraudulent sale to third person.] — E., a 
dealer in automobiles, sold or went 
through the form of selling an auto- 
mobile to C., \inder a conditional sale 
agi'eciuent, taking a promissory risk 
for a part of the price. 'Phis note he 
took to defts.. an automobile financ’ing 
CO., & discounted it, at the same time 
transferring the agrceiiuuit to defts., 
who duly filed it in uccmrdance with 
Conditional Sales Act. The auto- 
mobile was left in the possession of E., 
who dishonestly sold it to pltf. 
Held : the real owner of iho car being 
E. or C. or both. E. had authority to 
dispose of bis security, the conditional 
sale agreement to defts., & defts. \vero 
thereafter the owners in law of the 
automobile ; the effect of tho trans- 
action between E. C. along with 
that between defts. & K. was a “ sale,” 
& whether <iofts. or C. should be con- 
sidered the purchaser, E., tho person 
having sold tho goods continued in 
possessiou &: was in possession wlien 
ho sold tho automobile to pltf., this 
was cfTcctivo to transfer the property 
to pltf. under Sale of Goods Act, 
R. S. O., 1927. B . 2.L — Bendich r . 
National Aoceptanck Cobpn., [1929] 
1 D. L. U, 222 ; C3 O. L. U. 215.- CAN. 

PART IV. SECT. 4, SUB-SECT. 3. 

197 viii. Suhse/jucui charge 

on crops — Prior ilieji.] — litf. In 1929 
agreed to sell a cortoin half -section of 
land t^ one A. Jii pursuance of the 
agreement a lease w^as enten'd into 
reserving to pltf. as rent one-third of tho 
ei*op of each of tho years, 1929, 1930, 
1931, to be applied on the instalments 
of tho purchase price, interest & taxes. 
In Apr. 1930, A., in consideration of 
extensions of time, & advances, agreed 


to giv^e pltf. the whole of the crop 
authorised pltf. to soli it as pltf. saw 
fit & deduct from the proceeds pay- 
ments due mider the agrtjcment for sole 
plus any advances. The advances 
w'ero for the purchase of cattle clover 
seed. 8ubse(}ueutly, in response to a 
letter wTitten l)y a solr. on behalf of A., 
deft, advanced A. money on the notes 
of A. lie his son. In pursuance of a 
j)romiH(> made in said letter A. later 
consigned a car of wheat grown on the 
land to order of tho deft. Tho bill of 
lading was. at A.’s Instance, Issued to 
A. & a CO. which was the agent of pltf. 
A. delivered the bill of lading to said 
agent, who endorsed to the order of 
deft. & forwarrled it to deft, with 
Instructions to. sell. Deft, procured & 
sold the pn^in, & wrote said agent of 
pltf. offering to pay it one-third of the 
proceeds of tho car. Pltf. insisted on 
receiving the whole proceeds of the car 
less the usual charges '.—Held : deft, 
was not entitled to retain its advance. 
— Law Union & Rook Insurance Oo. 
V. North West CoMmssroN Co.. 
11931] 2 W. W. R. 903.— CAN. 

PART VI. SECT, 1, SUB-SECT. 2. 

1476 V. .] — Webb & Henderson 

V. CUITLES, [1928] S. li. g. 316.— AUS. 

PART VI. SECT. 1, SUB-SECT. 3. 

1498 iii. (y.i.f. eoTitract .] — 

Under a c.i.f. contract providing for 
payment against documents tho pur- 
chaser is under no obligation to take 
up documents that do not in fact 
relate to goods of the description con- 
tracted for, & a refusal to take up a 
draft does not necessarily prove that 
the buyer was not ready & willing to 
perforui the contract. — Henry Dean 
& Sons (Sydney), Ltd. v. P. O’Dat 
Propiuetary, Ltd. (1927), 39 C. L. U. 
330 ; [1927] Argus L. 11. 233.— AUS. 

50 * 



OasM 1747 — ^1887b. Enwlish and Empirk ]>iOffiST Supplement. 


1747. Add, Annotation : — Reid. Hoberfc A. Munro 
& Oo. r. Meyer, [1930] 2 K. B. 312. 

1766. Add. Annotation: — Refd. Banco de Portu- 
gal V. Waterlow & Sons, Lid. (1931), 100 L. J. 
K. B. 406. 

1769. Add. Annotation : — Consd. Robert (A.) 
Munro & Co. v. Meyer, [1030] 2 K. B. 812. 

1769a. Notwithstanding agreement that each 

instalment separate contract — Goods not 
corresponding with description.] — Robert A. 
Munro &; Co., Ltd. v, Meyer, No. 645a, 
ante, 

1801. Add. Annotation : — Refd. Canada Atlantic 
Grain Export Co, (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 

1811. Add, Annotation : — Refd. Foreman & Ellams 
V, Blackburn, [1928] 2 K. B. 60. 

1812. Add, Annotation : — As to (2) Consd. Foreman 
& Ellams V. Blackburn, [1928] 2 K, B. 60. 

1812a. Shipment of goods before con- 

tract — Ship visiting other ports before issue 
of bill of lading.]" - A contract, dated July 2, 
provided for the sale of frozen rabbits .& 
tJieir shipment from Sydney c.i.f. Liverpool 
by a named steamer to sail during Aug. 
The bill of lading, which was dat>ed Aug. 17, 
stated that the goods had been shipped by 
the steamer, then lying in Sydney. The 
steamer shipi)od the goods, or the bulk of 
them, at Sydney on June 25, when she 
proceeded to Queensland ports, thereafter 
returning to Sydney, finally sailing from 
'that port for Liverpool on Aug. 17. The 
buyers declined to take delivery of the goods, 
& the sellers claimed damages from them for 
breach of contract : — Held : the sellers were 
not entitled to recover, inasmuch as they 
had themselves committed breaches of the 
contract, by supplying goods the shipment of 
which had already taken place before the 
date ©f the contract of sale, & by tendering 
a bill of lading the issue of which had been 
delayed for so long as seven weeks after the 
sliipment, the steamer having in the meantime 
visited other ports several hundred miles 
from the port of shipment. — Foreman & 
Ellams, Ltd. v. Blackburn, [1928] 2 K. B. 
60 ; 97 L. J. K. B. 355 ; 139 L. T. 68 ; 33 
Com. Cas. 359 ; 17 Asp. M. L. C. 461. 

1813. Add, Annotation : — ^Refd. Finlay (James) & 
Co. V. N. V. Kwik Hoo Tong (1928), 98 L. J. 
K. B. 261. 


1814a. Date of shipment incorrectly 

stated*] The selier under a c.i.f. contract 
tender^ to the buyer a bill of lading yrhich 
stated, not fi^audulently, but contrary to the 
fact, that the shipment had taken place in 
the contract month. Being unaware of this 
fact at the time of the tender, the buyer 
accepted the shipment, & entered into sub- 
contracts for the sale of a portion of the goods, 
those sub-contracts containing a clause that 
“ the bill or bills of lading shall be conclusive 
evidence of the date of sliipment.” The 
sub-purchasers refused to take delivery, 
alleging that the shipment had not been maae 
during the contract month. The buyer under 
the original contract having then ascertained 
that the goods had not been shipped dui*ing 
the contract month: — Held: (1) he was 
entitled to dam^es for the breach by the 
seller of his obligation to deliver a bill of 
lading stating the date of shipment correctly, 
the measure of damages being the difference 
between the market price & the contract price 
of the goods ; (2) the buyer was not bound 
to enforce, for the purpose of minimising the 
damages, the contracts with the sub-pur- 
chasers, as to do so, after he knew that the 
shipment date was incon*ect, might seriously 
injure his commercial reMtation. — Finlay 
(James) & Co. v. N. V. Kwik Hoo Tono 
H. M., [1929] 1 K. B. 400 ; 98 L. .L K. B. 
251 ; 140 L. T. 389 ; 45 T. L. R. 149 ; 34 
Com. Cas. 143 ; 17 Asp. M. L. C. 666, C. A. 

Annotations : — As to (1) Refd. Foscolo Mango Co. v. Stag 
Lino. Ltd., 11931] 2 K. B. 4S. As to (2) Refd. Banco do 
l^orlugal v. Waterlow 8c Sons, Ltd., Waterlow 8z. Sous, 
Ltd. V. Banco do l^ortiigal, 11 932] A. C. 4.02 ; The Edison 
^932). 147 L. T. 1 11. 

1816. Add. Annotations Held. De Monchy v. 
Phoenix Insce. of Hartford (1928), 138 L. T. 
703 ; Tredegai* v, Harwood, [1928] Ch. 59. 

1850. Add. Annotation : — Refd. De Monchy 
Phoenix Insce. of Hartford (1928), 138 L. T. 
703. 

1858. Add, Annotation: — Dlstd. Aronson Mologa 
Holzindustrie A/G I^ningrad (1927), 138 
L. T. 470. 

1887a. .] — Montague L. Meypir, Ltd. v . 

OSAKEYHTIO CaRELIA TIMBER CO., LTD., 

No. 622a, ante. 

1887b. .] — Applis., deffcs, in the action, sold 

to resps. a quantity of staves for making 
barrels to hold cement. The contract in 


PART VI. SECT. 2, SUB-SECT. 9.—D. 

fcm. Refusal to take one instalount — 
Whether repudUUion or separable tfreach.] 
— Thomson & Alix, Ltd. v. Smith 
(1929), 1 M. P. K. 610.—CAN, 

PART VI. SECT. 2, SUB-SECT. 11.— B. 

1828 i. Irreaularity in docwnicnis — 
Innoice — C.i.f. contract.] — Scmble : the 
office of the invoice in a c.i.f. contract 
is to show how the amount of thtj 
draft for the contract goods Is arrived 
at, & provided it makes that clear, the 
fact that (here Is on the face of the 
invoice matter not in acconlance with 
the contract does not justify l.he buyer 
111 refusing to acc<^pt the usual shipping 
documen1.s, nor in itself does it amount 
to a breach by the seller of his obliga- 
tion to Uaider such valid 8c efTectual 
shipping documents os are contem- 
I)lated by tl\e contract or as are usual. — 
SaMTTEL Mf’CACHLAND, LTD. V. HaTT.TON, 
119311 V. L. R. 247.- -AUS. 

PART VI. SECT. 3, SUB-SECT. 1. 

sp. Retention of aoods — WUh know^ 


ledge of mistake by vendor — Acceptance 
Ackerman v. Morrison 
(1911), 45 N. S, IL 185; 9 E. L. R. 
307.— CAN, 

PART VI. SECT. 3, SUB-SECT. 2, 

1866 i. WhetJter implied . ^ — Scotia 
Flour & Feed Co. v. Strong, [1928] 
4 D. L. R. 678 ; [19281 8. O. K. 319.— 

CAN. 

sq. Special contract — “ Inspection 

acceptance. Winnipeg .**} — SooiT v. 
BooERfl Fruit Ot)., [i928] 1 D. L. R. 
201; 37 Man. L. R. 145; [1927] 

3 W. W. K. 628.— CAN. 

sr. Nature of right .} — Whore a buyer 
of a motor car took delivery thereof 
undor a contract which expressly 
acknowledged acceptance He used the 
oai’ in the usual course of his business 
for 10 days it was held that. In the 
absence of any agrocmeut giving him 
the right to test the oar for that time, 
it was not possible to bold that he baa 
not accepted It. The reasonable 
opportunity, given by Sale of Goods 
Act, U. 8. B. C., 1924, s. 40, of ex- 

26 


aminlng the goods for the purpose of 
ascertaining whether they arc in con- 
formity with the contract is, in at least 
an action for rescission, a right of 
inspection, &: not a right to make use 
of a piece of machinery for an iu- 
dehulte or any time to test its capacity 
of performance & perfection of con- 
struction. — Reevie V, White Co., 
Ltd. (B. C.), [1929] 4 D. h. R. 296; 
3 W. W. R. 33.— CAN. 


PART VI. SECT. 3, SUB-SECT. 3.-- 
B. (a). 

1887 vii. .] — Wentworth Or- 

chard Co., Ltd. v. Merchants Con- 
ROLiDA'rED, Ltd. (Man.), [1922] 1 
W. W. R. 291 ; 08 D. L. H. 227.— CAN. 

1887 viii. .j-“OANADiAN Inter- 

national Paper Co. v. Soi*er, [1931] 
3 I). L. n. 801 ; 8. C. R. 718.— CAN. 


r I, Sale of ** stack branded ** or 

stack graded ** goods — Brarui marks 
matter of identiflcaiion not destripHon.] 
— New Zealand Loan & Mercantile 
Agency Co., Ltd. t?. Wright Stephen- 
son & Oo., Ltd., [19801 N, Z. L. li. 
030.— N.Z. 



VoL XXXIX.— Sale ol Goods. Oases 1887b-2388. 


fbdng the dimensions of the goods did not 
provide for any variation in thickness such 
as would have been permitted by use of the 
word about.** Shipment was to be made 
by a summer shipment & was in fact made on 
Oct. 9. Besps. refused to accept, on the 
groimd that there had not been a summer 
shipment. The question was referi-ed to 
arbn. & an award was made that the ship- 
ment was in order because it had been 
made during the period of open water & was 
therefore a summer shipment within the 
meaning of that phrase in the pai*ticular 
trade. The award was accepted by both 
parties, but s\ibsequently resps. again refused 
to accept the goods, on the ground that they 
did not comply with the contract descri])tion. 
Tliis dispute also was referred to arbn., & 
an award was made that, although the goods 
were not in fact of the contract description, 
they were so neaiiy of the contract description 
that they were commercially within it & 
must be accepted. The award was in the 
form of a special case, & on argument of the 
case the award was reversed. Applts. now 
appealed : — Held : dismissing the appeal, 
as the goods were not strictly of the contract 
description, & the variation from that 
description was not so small as to come within 
the principle de 7ninimis non curat lex, & 
applts. had not protected themselves by 
inserting in the contract the word “ about ’* 
or other like pi*o vision, the resps. w^ere entitled 
to reject. — Bonaasen (E. A.) & Son v. 
Aitooti, Ltd. (1932), 48 T. L. B. 350 ; 37 
Com. Oas. 291, C. A. 

1887c. Goods to be carried under deck ” — 

Carriage as deck cargo.] — White Sea Txmbeii 
Tiujst, Ltd. v, W. W, North, Ltd. (1932), 
174 L. T. Jo. 507. 


1889. Add, Annotatiems : — Apld. Montague L. 
Meyer, Ltd, v, Kivisto (1929), 142 L. T, 480. 
Consd. Montague L. Meyer, Ltd. v. Osa- 
keyhtio Carelia Timber Co. (1930), 36 Com. 
Cas. 17 ; Green v, Arcos, Ltd., (1931) 47 
T. L. B. 336. 

1897. Add, Annotation : — Apld. Barrow, Lane & 
BaUard v, PhiUip, Phillips & Co., [1929] 
1 K. B. 674. 

1905a. No right to reject goods specified — 

Wrong quantity tendered.] — A buyer bought 
a quantity of timber to be shipped from 
Bussia, the contract providing that at sellers’ 
option the quantity was subject to a varia- 
tion of 10 per cent, not exceeding twenty 
standai‘ds on any item, & that “ buyers 
shall not reject the goods therein specilied, 
but shall accept or pay for them in terms of 
contract against shipping documents.” When 
the cargo airiv^ed the buyer found that, after 
allowing for the permitted variation, in some 
classes of the timber there had been over- 
shipment, in some classes there had been 
short shipment, & in some classes there had 
been no shipment at all. The buyer there- 
upon reijected the whole of the timber on 
the ground that the sellers ha<l failed to 
perform the contract : — Held : on a special 
case stated by an arbitrator, the clause as 
to rejection could not prevent rejection where 
the goods tendered were not the goods 
”, specified,” &, as the goods tendered were 
not, in respect of quantity, the goods speci- 
fied, the clause did not apply, & the buyer 
was entitled to reject. — Green v, Arcos, 
Ltd. (1931), 47 T. L. B. 336, C. A. 

1923. Add. Annotation : — Aa to (2) Refd. Bobert 
A. Munro & Co. v. Meyer, [1930] 2 K. B. 312. 


Part VII. -Rights of Unpaid Seller Against Goods. 


2164. Add. Annotation : — Refd. Bottt^mley v West | 2384. Add. Annotation : — Apld. A.-G. v. Pritchard 
Derby Assessment Committee^ etc., etc. (1928), 97 L. J. K. B. 561. 


(1931), 47 T. L. B. 468. 

2169, Add. Annotation : — ^Refd. Bottomley v. W^est 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. 11. 468. 

2171, Add, Annotation : — Refd. Bottomley v. "West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. B. 468. 


After this case add : — ” As regards hire- 
purchase agi’ccments genei'ally, see Bailment, 
Vol. III., p. 96, Nos. 257, 258.” 

2388. Add. Annotation : — Distd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B, 561. 


PART VI. SECT. 8, SUB-SECT. 3.— 
D. (b) i. 

6t. Execution of chattel mortgage on 
goods A — Metals, Ltd. v. Dtamonj>, 
11930] 3 D. L. R. 88U.~ CAN. 

PART VI. SECT. 4, SUB-SECT. 4.— 
C. (a). 

r i, .] — E. who had been 

lor Bome time selling & dellvoring 
oaroafsses of beef for cash to a meat co., 
dollverod four carcassos at the co.’s 
shop, whereupon the manager who was 
then busy asked him to call back for 


his cheque. The seller thereupon left 
the shop & came bock a few hours 
later for the che<iue, but In the mean- 
time a garnishee order had been soi-ved 
on the manager by a creditor of the 
scjlier : — Held : by his conduct the 
seller had agreed to give credit to the 
buyer. — Coupl^vnd %\ Elmore, [1928] 
2 D. L. R. 308 ; [1928] 1 W. W. R. 

380.*-~CAN. 

PART VI. SECT. 4, SUB-SECT. 6,— G. 

fv. Hight of holder to follow proceeds 
of goods.] — Leigh v. Adams, Wood & 
Weiller, Ltd., & O’Neil, [1931] 1 


W. W. R. G8B ; [1931] 2 D. L. R. 595 ; 
25 Alta. L. n. 311.— CAN. 

PART VI. SECT. 4, SUB-SECT. 11.— A, 

2014 ii. .]— Clarke 

Hros. Co. r. Lawrence, [19311 l 
W. W. R. 252 ; 2 D. L. R. 603.— CAN. 

PART VI. SECT. 7, SUB-SECT. 2. 

2248 i. General rule A — A contract for 
the sale of goods that Is in violation of 
the law will not bo enforced by the ot. — 
Ernst V. Christian, [1929] 1 D. L. R. 
207 : GO N. 8. K. 417.— CAN. 
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Part VIII. — Breach of the Contract 


2390. Add. Annotation: — As to (1) Consd. Calico 
Printers’ Association, Ltd. v. Barclays Bank 
(1930), 145 L. T. 51. 

2427. Add. AnnoMion : — Refd. Shell-Mex v. Elton 
Cop Dyeing? Co. (1928), 34 Com. Cas. 39. 

2473. Add. Citation : — revsg. S. C. sub norn. 
Stewards & Co., Ltd. v. It. (1900), 17 
T. L. R. Ill, C. A. 

2487. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

2493a. .] — Sturge v. Philpotts (1839), 

8 L. T. 30. 

2501. Add. Annotation : — Refd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

2519a. Failure of seller to deliver correct bill of 
lading — Measure of damages.] — James 
FixLuVY & Co. V. N. V. Kwik Uoo Tonq 
I lANiDEL MAATSCiiAPPLr, No. 1814a. ante. 

2557. Add. Annotatioyi : — As to (2) Refd. R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B, 98. 

2589. Add. Annotation .*-~Distd. Re Hall <fc Pirn’s 
Arbitration (1928), 139 L. T. 50. 

2570. Add. Annotations : — As to (2) Consd. Finlay 
(James) & Co. v. N. V. iWik Hoc Tong, 
[1929] 1 K. B. 400. Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

2571. Add, Ajinotatioyis : — Consd. Finlay (James) 
& Co., Ltd. V. N. V. Kwik Hoo Tong, [1929] 
1 K. B. 400, C. A. Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

2575. Add. Citations ;--97 L. J. K. B. 60 ; 33 
Com. Cas. 60. 

2583. Add. Annotation : — Generally^ Refd. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 481. 


2585. Add. Annotation : — As to {\) Refd. Shell-Mex 
t;. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 

2590. Add. Annotations : — Refd. Kasler & Cohen v. 
Slavouski, [1928] 1 K. B. 78 ; The Edison, 
[1932] P. 52. 

2612. Add. Citations : — revsd. (1928), 139 L. T. 
60 ; 33 Com. Cas. 324, H. L. 

Add. Annotations : — Consd. Finlay (James) & 
Co. V. N. V. Kwik Hoo Tong, [1929] 1 K. B. 
400. Refd. The York, [1929] P. 178. 

2618. Add. Annotation : — Refd. Finlay v. N. V. 
Kwik Uoo Tong Handel Maatschappij, [1928] 
2 K. B. 604. 

2644. Add. Citation ] B. & C. K. 140. 

Add Annotation : — As to (2) Apld. Shell-Mex 
V. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 

2684. Add. Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

2687. Add. Citation 138 L. T. 470. 

2699a. Loss of freight — C.l.f. contract — 

Policy not in accordance with contract — 
Refusal of insurer to pay.] — A quantity of 
copra was sold for shipment from Australasia 
to London on the terms of cost, freight, 
insurance, & the contract provided : ** Insur- 
ance including war risk on free from par- 
ticular average terms to be effected by sellers 
at the contract price plus 5 per cent, on 
the net shipping weight. . . . Such insurance 
to cover tlie copra until delivered in the 
ordinary course of transit into warehouse at 
the port of destination.” In policies taken 
out by the sellers the goods & the freight were 
valued separately, 6c there was a ‘‘freight 
contingency clause,” as follows ; “ On freight 
payable at destination . . . being increased 


PART VIII, SECT. 2, SUB-SECT. 1.— 
E. (a). 

2445 i. TCffe.ct of jnhuler of clavnis .] — ■ 
WfiTi’LAUFER Pros., Ltd. v. Hobert 
Eei>ei{ Carriage Woriils, Ltd., 
Robert Elder Carriage Works, 
Ltd. r. Snow :Motors Inoorporaticd, 
[1928] S. C. U. :.8().™CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— A. 

h i. Shiimient f.o.h .] — ViPOND 

V. Sisco (1913), 29 O. L. H. 200; 4 

O. W. N. 1498.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— 
C. (a). 

2501 i. — No arailahle market .] — 

WhtTo a imrohasor of a motor-tnick 
rliasfeis from a dealer rcfiisod to ac^ijept 
delivery of the motor-truck, which 
was then re-sold at a profit, there 
beinj? evidence that Bimilar motor- 
trucks were available for immediate 
delivery, & the property not having 
: — Held : the seller was en- 
titlcii to retain the profit on re-sale, 
& alsi> to damages for loss of profit 
on th(^ original sale. It cannot Ixj said 
that an available market for a i»arti- 
cular make of motor chassis within 
Sale of Goods Act, 1895, s. 49 (3), 
exists in South Australia. — Cameron v. 
tiAMTUKLL & Worthington, Ltd., 
11930] S. A. S. It. 402.--AUS. 

PART VIII. SECT. 3, SUB-SECT. 1, 

st. ContraH in hr each of duty to 
employer .]— mere fact that an 
employee who has contracted to trlvo 


all his workingr time to Ida employer’s 
business & not to deal personally in 
any kind of g-oods dealt in by the 
employer is puilty of a breach of duty 
In entering into a personal contract 
with a t-hird party for the purchase of 
Kooda of such a kind docs not disentitle 
him to recover damaeres for breach of 
the contmet. — M addison v. Donald 
H. Bain. I.td.. [19291 1 D. L. U. 843 ; 

1 W. W. K. 437 : 40 B. (J. R. 490 ; 
affd., [1930] S. C. R. 299 ; 1 D. L. R. 
63. -CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— A. 

t i. .l~-Ror.iN.soN (E. S. A.), 

TvTd. r. Wavaoamagk Rru^* (fc IbvpER 
Ou., [J9301 1 D. L. R. 369.-~CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 
B. (a). 

8V. Sale of fishing tackle -—No licence, 
to fish— Failure of seller to jrrocure 
Ucenee .] — To a claim for darrmsea for 
delay in the delivery of flshlng-net 
equipments sold by pltf. t-o deft, the 
seller set up the defence that the buyer 
had no licence to llsh on the days for 
which ho claimed damaRCs ; — Held: 
since the seller had undertaken to 
obtain the licence for the buyer & had 
neglected to do so for several months, 
lie could not rely on its absence as a 
defence, unless the buyer was guilty of 
WTongdoirig of a character which the 
ct. could not overlook. — J onasson v. 
Dubinak.[]928]3D.L.R. 501 ; [1928] 

2 W. W. R. 588 ; 37 Man. L. R. 430.— 
CAN. 


PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (a). 

sw. Self-clcjcled measure .] — Burkard 
& Co., Ltd. r. Warlkn (1928), 28 
S. R. N. S. W. 607 ; 45 N. .S. W. W. N. 
201.— AUS. 


PART VIII. SECT. 3, SUB-SECT. 3. 

2643 i. Property in goods not 

passed — Growing timber.] — Re West- 
ern Canada PuLinvooD & Lumber 
Co., Ltd., Newton v. Manitoba 
Pui.r & I^APER Co., Ltd., [1929] 4 
I). L. R. 337 ; 3 W. W. R. 81 ; 38 
Man. L. R. 351 ; 11 C. 13. R. 28; 
affd., [1929J 3 W. W. H. 544; [1930] 

I D. L. R. 0.02 ; 38 Man. L. R. 378 ; 

II C. B. R. 125.- -CAN. 


PART VIII. SECT. 3, SUB-SECT. 4. 

2666 1. Whether granted — Wh4tre spe- 
cific performance would not he decreed .] — 
The ct. will not grant an injunction 
to restrain the breach of a contract 
for the solo & delivery of futuro 
chattels, expressed In an affirmative 
fonn, oven though the contract so 
exprofised involves a negative In 
substance, in a case where damages 
.would be a oomph'te remedy, where 
the contract is of such a nature 
that it cannot be spoclflcally enforced, 
& where payment for the goods In 
question has not been made.— ^ooD v. 
Corrigan (1928), 28 S. R. N. H. W, 
492 ; 46 N. S. W. W. N. 134.— AUS. 
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value of copra through payment of freight or 
from such time as freight becomes due at 
destination, this insurance being deemed to 
be part of the total amount insured on the 
copra valued at such total amount.** By 
the bill of lading the freight was payable only 
if the vessel arrived at the place of destination. 
The vessel took fire on the voyage with her 
cargo became a total loss. The insui'ance co. 
paid to the buyers the insurance on the goods, 


but refused to pay the insurance on the 
freight on the ground that it had never become 
covered. The buyers then claimed damages 
from the sellers on the ground that the 
policies did not comply with the contract : — 
Loders & Nucoline. Ltd. v. Bank of New 
ZEAI.AND (1929), 46 T. L. K. 203. 

2701. Add, Annotation: — Refd. Dobell (C. G.) & 
Co. V. Barber & Garratt (1930), 47 T. L. R. 
60 . 


Part IX.— Misrepresentation and Fraud. 

2719. Add, Annotation : — Refd. Lever Bros., Ltd. 2720. Add, Annotation : — Refd. Be City Equitable 
V, Bell (1930), 47 T. L. K. 47. Fire Insurance Co. (2), [1930] 2 Ch. 293. 


PART X. 

e (p. 688) i. ■ Sale in 

ordinary course of basiness of sub'- 
stantially whole stock-in-trade,] — A sale 
of 80 per cent, of the stock of one 
CO. to another held to bo a bulk 
sale. — CoM^iERCTAL Motor Bodiim & 
CARUiAOEa, Ltd. v, Perth, Ltd., 
11030] 4 1). L. R. 1010; Ofi O. L. K. 
209 ; am/-. [1930] 3 D. L. II. 017 ; 65 
(.). L. 11. 383.— CAN. 

e (p. 688) ii. Seis^ire under 

lien note.] — Ogtlvie Flour Mills Co., 
liTD. tJ. Empire Bakery, Ltd., [1931] 
2 W. W. II. 706.— CAN. 

dd (p. 688) i. .1— 

Paddon t’. McFarland & McFarland 
& (loiJDBERO, [1930] 3 W. W. II. 032. — 
CAN. 

m (p. 689) i. Creditor 

— Who is.] — Pltf. was held not to be 
lu a position to atttich the bulk sale, 
as he was not a ci*edltor as the* ivsult 
of any contracUial rclaiionship between 
them. Tho tenn cannot l)o <ixUinded 
to inchuio persons who have coutingrent 
claims ailsinff out of torts or trans- 
actions of a tortious cliaracter until tlu'. 
relationship has bccoine really that of 
debtor & creditor by virtue of a judgr- 
jnent. — Com.mercial Motor Bodies 
Oarrtaoes, J;TI). r. I^erth, liTD., 
[1930] 4 D. L. n, 1010 ; 66 O. L. M. 
200 ; offu., [1930] 3 D. L. II. 617 ; 65 
i). L. K. 383.-- CAN. 

q (p. 689) i. Landlord.] — 

A lease of shop premises contained a 
proviso that if the term should be 
taken in execution or attachment, or if 
the lease should make any assignment 
for tho benefit of creditors or, becoming 
bkpt. or insolvent, should take the 
benefit of any Act in force for bkpt, or 
insolvent debtoi's, the then cun*eut 
month’s rent & tho rent for the three 
months following should immediately 
become due & payable & the term 
forfeited & void. Dm'ing the temi, 
the lessee made a bulk sale of the goods 
in the shop, &. deft. co. was appoinUal 
trustee imder Bulk Sales Act : — Held : 
the making of a bulk sale did not bring 
the proviso into operation. Bulk 
Sales Act, s. 4, makes the Assignments 
& I’refercnces Act applicable to the 
distribution of the bulk sale purcha«o- 
money : but tho latter Act docs not 
give a landlord a preferential lien for 
unearned rent. — Morton v. Canadian 
Credit Men’s Asso('n., [1929] 1 

D. U R. 911 ; 63 O. L. R. 334 ; 10 
C. B. R. 442.— CAN. 

q (p. 689) il. On failure to 

comply wilh Act.] — The creation in the 
Bulk Sales Act of a presumption of 
fraud on the part of both piii*chascr Sc 
vendor as against the vendor’s credi- 
tors, Indicates a legislative intention 
to put a sale in bulk made without 
compliance with that Act in the same 
category as sales made with an inten- 
tion to defraud the vendor’s creditors. 
This presumption of fraud has the 
effect of bringing into play all other 


statutes passed for the protection of 
creditors agtiinst a fraudulent sale of 
his goods by a debtor to the prejudice 
of his creditors, & the right to recover 
from a fraudulent traiisforee the pro- 
ceeds of goods coming into his posses- 
sion by an Invalid transfer. Sc resold 
by him, is given by Assigimieuts Act, 
R. S. N. S., 1928, B. 21 (1 ).— Garson 

V. Canadian Crjcdit Men's Trust 
Assocn., [1929] 3 D. L. II. 300; 
a. C. R. 282 ; 10 O. B. R. 504 ; affa., 
sub nom. lie Crouse, [1928] 2 1). L. R. 
985 ; 60 N. S. R. 214 ; IOC. B. R. 
123 ; affg., 8 C. B. R. 576.— CAN. 

II (p. 689) i. .]— 

National Discount Corpn. v. FiiErri 
Sc .lAC’KSON, (19281 2 D. L. R. 256 ; 61 
O. L. R. 659.— CAN. 

g (p. 690) i. Sufficiency of.] 

— The fact that the name of the vendor 
of a motor car sold under a lien agree- 
ment appears on the covering over the 
Bpare t ire carried at the roar of tlie car 
ia not a Ruffleient compliance with 
Beet. 9 of Conditional Sales Act, 
R. S. S., 1920 (c. 201), as amended by 
1928 (c. 81), s. 3,— Glokdkn r. Hicks 
Motor Co., Ltd. (Soak.), [1929] 4 
D. L. R. 245 ; 3 W. W. K. 126.— CAN. 

g (p. 690) ii. Non-renewal 

of — Effect on creditor with notice .] — 
Canadian Credit Men’s Trust 
AsaocN., Ltd. r. Dealer.s Finance 
Corpn., Ltd., [1932] 1 W. W. R. 681.— 
CAN. 

k (p. 690) i. — — 

Deft. Sc H. pureliased from jdtf. a team 
of horses, to bo paid for in weekly 
iiLstalments. Tho terms of the bargain 
were embodied in a documiuil signed 
by deft. Sc H, in which they promised 
to pay at the times stated in a schedule 
cndoi'sed on the document, Sc it was 
provided that ** possession of the saifl 
property shall not pass until this note 
is paid In full,” Sc pltf. ” has full power 
to declare the note duo & take posses- 
sinn of sold property at any time he 
deems himself uiLseouro, even before 
the maturity of this note.'* Possession 
was in fact given to tho pimjhasers : — 
TfeUi : the parties did not really Intend 
that possession should bo retained by 
1)1 tf. — Harris Tong, [1930] 3 

1). L. R. 32 ; 65 O. L. R. 133.— CAN. 

m (p. 690) i. A 

contract for the erection of a building 
is not one for the sale of goods but for 
work & labour, & tho owner is not a 
” purchaser,” witliln Conditional Sales 
Act, of materials, e.g. a refrigeration 
system, placed In accordance, with tho 
contract in tho building ; &, in any 
event, if the materialN are not bought 
by tho contractor until after ho has 
entered into the contract with tho 
owner, the latter is not a ” Bubsequent 
purchaser.” — Welch v. General Re- 
lthgeration, Ltd., [1930J 2 D. L. R. 
072 ; 42 B. C. R. 107 ; [1929] 3 

W. W. R. 660;— CAN. 

n (p. 690) i. Document 

ffiving power to seise goods.] — A docu- 

29 


ment purport-ing to bo a lien note, but 
made payable to one who did not own 
the goods on which It was given & had 
not sold them to the maker of the note, 
is not a lien note witliin Conditional 
Sales Act, but merely an authority to 
seize & sell the goods in default of 
payment ; Sc, for the same reasonB 
tljiat a chattel mtgee. cannot buy at 
the intge. sale, the holder of tho note 
is not entitled to buy at his sale under 
tho note. — McCormick v, Haworth 
(or Harworth), [1929] 2 D. L. R. 835 ; 
1 W. W. R. 129 ; 23 S. L. R. 312.— 
CAN. 

n (p. 090) ii. — — - Exchange 

bdwe4in retail dealers.] — Two retail 
dealers in motor cars agreed upon an 
exchange of a certain ear from tho 
stock of one for a certain car from tho 
stock of the other, the difference in 
value ladwcen the two cars to b(‘, paid 
for In cash. The cam w(U'e deliv('.red 
& each gave the other a chetjue for the 
full value of the respective cam ; — 
field: w'hcther or not the transaction 
was a sale or a barter, it was not a 
salo ” in tho ordinary course of his 
business ” within Conditional Sales 
Act, s. 4. — Alrutt (W. J.) & Co., 
Ltd. V. Riddell, 11930] 1 W. W. R. 
555 ; 2 D. L. R. 166 ; 42 B. C. R. 344 ; 
revsd,, [1030] 2 W. W.K. 023 ; 4 D. L. R. 
Ill ; 43 B. C. 11. 74.— CAN. 

p (p. 690) i. — — Notice 

of seizure — Whether ncce^ssary,] — There 
e.aii be no seizui*e by a i)erH()n of goods 
wdiich are in his own possession & 
control. The word ” seizure ” in 
Extra- Judicial Stdzures Act. R. S. A., 
1922, has tho ordinary meaning of tho 
word, i.e. a forcible taking of possession. 
Since said Act applies only to cases 
where seizures is required, it does not 
apply to tho ease w’hero goods sold 
mider a conditional sale agreement 
have been voluntarily returned by a 
buyer in default to the seller & are 
in tho latter’s possession. — Pacific 
Finance Co. v. Ireland, [1931] 2 
W. W. R. 593 ; 4 D. L. R. 186. 

25 Alta. L. K. 369.— CAN. 

kk(p. 690) i. .] - 

The m<»ro retaking of possession will 
not, without more, bring the contract 
to an end, if it is made clear that tho 
seller’s purpose in retaining possession 
is to hold the goods as security for tho 
urchase-moncy, the contract will not 
e rescinded nor will tho purchaser bo 
released from his obligation to pay tho 
purchase- price. — Maxwell Radio 

Co. u. De Wilde, MAxmoLL Radio Co. 
V. Blontrock, [1931] 2 D. L. R. 123 ; 
66 O. L. R. 519.— CAN. 

mm (p. 690) i. Autho- 

rity to resell.] — E., a dealer in automo- 
biles, sold, or went through t.he form 
of selling, an automobile to C under a 
conditional salo agreement, taking a 
promissory note for a part of tho price. 
This note he took to defts., an automo- 
bile financing co., & discounted it, at 
the same time transferring tho agi*ee- 
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mont to doft^.who duly filed it in aoooi*d* 
ance with Conditional Sales Act. The 
automobile w^as left- in the pOHsesslon 
of E. wi)o dlshoucBtly sold it to pltf. : — 
Held : the real owner of the car being: 

E. (»r C. or both, E. had authority to 
dlspobe of his security, the conditional 
sale agrocmenl, to defta., & defte. wore 
t^horeaftor the ow'ucrs in law of the 
automobile. — B ender v. National 
A orBPTANCE CoRPN., Ltd., fl9291 1 
D. L. K. 222 ; (>3 0. L. 11. 215,— CAN. 

mm (p. (JDO) ii. — 

Delicerjj of ffoods for purpose of res(iU — 
What amounts /o.l — Deft. co. having a 
lien upon two houses being erected liy 

F. obt-ainod a judgment for its claim 
He afterwards, in satisfaction of the 
judgment, took from F. a qult'Clalm 
deed of the houses. Thoniafter, the 
CO. agi*ecd to sell th<i houses to pltf. A 
furnaeo had been purchased by F. 
Ul)on a conditional sale agivemont wdth 
the vendor & placed In one of the 
houses ; — field : the furnace w'as not 
di'livered to a purchaser “ for the pur- 
pose of resale by him within Con- 
ditional Sal(*s iicL, H. S. O., 1027, 
s. 2 (3) ; it was to be placed by him 
in the house he was building, of wlilch 
it W'ould become an integral part ; u 
sale of the bouse would not be the sahi 
of a eliattel CoLLis v. Carew 
Lumber Co., Ltd., 119301 4 D. Jj. B. 
1)96 ; 05 O. L. Ii. 520.— €AN. 

mm (p. 690) iii. Not- 

imihstamlinu Iwyer^s claim for Inrach of 
v'nrrnnty .] — The fact that a buyer of 
oods under a conditional sale contract 
as asserted a claim for damages for 
breach of w'an‘aniy does not prevent 
the seller from repossessing the car 
on th<* busier defarrlting in his pay- 
ments. — Love r. Motor Finance Co,, 
Ltd., [1931 1 3 W. W. R. 510; 119321 
1 I). L. li: 268 ; 40 Man. L. B. 106.— 
CAN. 

mm 690) iv. - Effect 

nj avederatvjn clause .] — In an action 
bj’ tlio s<‘lkT und(T a conditional sale 
contra<‘t the seller, who had ictaken 
poHHcssIon of the goods, set up an 
ac<*eleration provision in the contract 
& claimed the whole of tire unpaid 
balance of the purebase-price '.—Held : 
although mider the terms of the con- 
tract the srdler had a right of action 
for said balance &: the further right to 
take* po.ss(\ssiou of tire goods, yet the 
result of the bringing of the action 
for the balance w^as that the goods 
becanuj the property of the buyer 
the Tight which the seller had over 
them by virtue of its pfjssessicin was 
efjuivalent to the* unpaid seller's lien 
provided for by sect. 3s of Sale of (?oods 
Act, R. S. S., 1930.— iNDTTSTItlAL 

Arr EPi AvcK (’oRPN., Ltd. r. Dougiian, 
[1932] 1 \V. W. )L 619.— CAN. 

nn (p. 690) i, — 

“.] — In order to hold a buyer under 

a conditional sale agreeincnt who has 
defaulted thereunder liable for the 
deficiently on a resale of the goods by 
the seller the notice to the buyer of 
.said resfde must be in strict accord- 
ance with the retpiircments of Con- 
ditional Sales Act. R. S. B. C. 1924, 
c. 44, 8. 10 (3), notwithstanding that 
the agjTcmont provides that the 
seller crii exei-clsc the pow'cr of resale 
“ by public or private sale with or 
without notice." — MARfln v. Simpson 
[1928] I W. W. R. 956.— CAN. 

nn (p. 690) ii. 

— long as the buyer imder a 
oonclitlonal sale agrcifumiiit has five 
days’ notice of the intended resale, 
whether he gets It as the result of 
personal service or beC4iUMC It is left 
at bis j)lac<' or sent to him by regLstered 
mail, the Conditional Sales Act, R. S. A. 
1922, c. 150, s. 11, is complied with. — 
Minneapolis Steel & IVIachinery 
Co. V. FATU.ERROU (No. 2), [1928] 1 
W. W. R. 970.— CAN. 

nn (p. 690) iii. — 

Sujficiency' -Onus of proof.] — Where, 
in an action by a vendor, under a 


conditional sale agreement for the 
balance of the purchase-price after he 
has Eoposseseed & resold the goods, 
the defence is raised that the Act has 
not been complied with, the burden 
of proving oompllanoe rests on the 
vendor. — Thompson v. Sholindeb, 
[19281 1 W. W. R. 38C.— CAN. 

nn (p. 690) iv. 

.1— Notice is not required to be 

given the buyer in a case whore the 
s(3llcr merely exorcises his right under 
the contract of repossessing the goods 
on the buyer's default & continues to 
hold them without a resale or without 
making any use of them for his own 
purposes. — Watkins Garage, Ltd. v. 
McKoryk, [1928] 3 W. W. R. 429.— 
CAN. 

nn (p. 690) v. 

.] — Motor Cab Loan Co. v. 

Bonser, [1928] 3 D. L. R. 875 ; [1928] 
1 W. W. R. 801.— CAN. 

nn (p. 690) vi. 

-.1 “ A notice that, falling to rocclvo 
payment of the amount due to the 
holder of the seemrity l>efore a c-ertain 
hour of a certain day, the holder w ould 
sell the goods, was field not to comply 
with Conditional Sales Act, h. 7 (2), 
as not being notice of a definite pro- 
jiosed sale. — I ndustrial Ar!CEr*TANOK 
CoRi»N., Ltd. v. Code, [1931 ] 1 D. L. R. 
980 ; 66 O. Ii. R. 376.— CAN. 

b (p. 691) i. 

.] — IlEALMAN V. PRYCE, [19,301 2 

D. L. R. 608 ; 42 B. C. R. 104.— CAN. 

d (p. 691) i. 

.1 — Wheie goods sold under 

a conditional sale agreemont are 
ropossessed by tbe seller but the 
requiied statutory notice of the resale 
theivof ih not given, the hcUit cannot 
after reselling recover for a deficiency 
as to t he purohase-prlee uidcss the 
agujoineiit expressly so pD>vidcs. — 
Thomas Oarage, Ltd. v, Prozanowskt, 
[1931] 1 W.W.R.2i8 : 2 D.L. R. 179; 
25 Alta. L. R. 457. - CAN. 

g (p, 691) i. 

Ecquest to retake .] — Under a con- 
ditional sale agiecment whkdi provided 
that on default in payment of any 
instalment the seller would have the 
Tight to rc-entor & take posscssiou of 
th(^ goods &: " to forthwith eanecl this 
ugnHunent," held that the retaking of 
possension of the goods did not in itself 
e/nicel the agreement, but that some- 
thing UTore w^RH required to bo done in 
order to exercise the right of cancella- 
tion. A request by the buyer that tbe 
seller retake possession of tin* goods is 
not a waiver of the roquirements of 
the Conditional Sales Act. In the 
absence of a provision in the agivemeut 
to the contrary, where a cf>nditional 
sale agrfnmient provides for the re- 
taking possession & resale of the goods 
the rcsTiJ<'- contemplated must be taken 
to be one In accordance with tbe above- 
mentioned provishms, & a resale made 
without complying therewith rescimls 
the contract. — Adelktnd v. Amies, 
[19.301 2 W. W. R. 702 ; [1931] 1 

D. L. R. 181; 25 S. L. R. 87.— CAN. 

mm (p. 691) i. 

Neeessity for relent Um for 20 dnys .] — 
Wbert^ goods sold under a conditional 
sale agreement & nu)os8esR(*d by the 
seller are not retaiiuid by him for at 
least 20 days, as provided by sect. 10 
of Conditional Sales Act, It. 8. A., 
1922, bcfoiy? being resold, he cannot 
recover the balance remaining unpaid 
under said agreement if the buyer lias 
not waived his right to the protxM^tlon 
of said sect. The goods in question 
hertdn had been soixed by pltf., the 
seller's assignee, under an execution 
issued on a judgment for the balaiuse 
of the purchase-price, & weD3 in the 
hands of the sheriff’s bailee \mder said 
aeizuTfj when pltf. claimed & obtained 
possoHslon from the sheriff in order 
that it might realise under its lien under 
the agreement : — Held : the 20 days 
prescribed by said sect. 10 ran from 
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tho date when possession was retaken 
under the agreement. — ^MtTTUAL Ao- 
OEPTANCE CORPN. V, MoDeRMID, [1930] 

3 W. W. R. 349; (1931] 1 D. L. R. 
497.— CAN. 

mm (p. 691) ii. No 

duty to resell.] — ^Where a chattel sold 
under a conditional sale agreement is 
repossessed by the seller becauso of 
default by the buyer, tho seller is not, 
in the absenoe of a provision therefor 
in the contract, under a duty to the 
buyer to resell the chattel at all, &, if 
he does exercise his right imder the 
contract to resell, ho wlU not be held 
liable to tho buyer because the chattel 
brought loss, owing to a falling market, 
than it w'ould have brought had it 
been resold sooner. — Sterling Sbcubi- 
TTE8 OoBPN., Ltd. V. Waffle, [19311 
2 W. W. R. 273 ; 4 D. L. R. 765.— CAN. 

0 (p. 692) 1. Plead- 

ing.] — Great West Saddlery Og. v. 
Prime, [1928] 3 W. W. R. 705.— CAN. 

f (p. 692) i. The 

taking by the seller under a conditional 
sale*, agreement of a chattel mortgage 
from the buyer upon tho very goods 
cover{5d by the conditional sale agree- 
ment, held to be consistent only with 
an agreement between the partle.8 that 
the property in tho goods should pass 
to the buyer, tho conditional sale 
agreement cease to be effective & the 
chattel mortgage take its place. — 
Ashmore v. Trans-Canada Finance 
CoRPN., Ltd., [19301 2 W. W. R. 658 ; 

4 D. L. R. 982 ; 39 Man. L. R. 62 ; 
offr/.. [19301 3 D. L. R. 488 ; 1 W. W. R. 
537.-~CAN. 

k (p. 692) i. — To declaration 

of ownership.] — Edw'ARD Rrnnbburg 
& Sons Co. r. Albion Fisherirs, Ltd., 
[193J] 1 W. W. R. 231.~ CAN. 

p (p. 692) i. “ * AgaUist latid- 

lord selling goods under distress warrant.] 
— Goods purchased under a conditional 
sale agreement & not yet paid for in 
full were sold under a distress warrant 
issued by deft. co. for rent owing by 
assigneiis of tbe purchasers. Pltf., 
who had been employed by the tenants 
& had also become an assignee of the 
vendor’s Interest in said agrec^ment, 
notified deft. co. before the distress 
sale of his Interest in the goods. On 
the day of the sale he sued the tenants 
for wages, & in that action garnished 
(left. CO. for the amount thereof. Out 
of tbe proceeds of the distress it paid 
amounts into ct. or directly to pltf, 
which nearly equalled his claim for 
wages. Ho then brought the jircsent 
action for the balance remaining duo 
under the conditional sale agreement : 
—Held : while pltf. had, it seemed, 
debarred himself from hrlngJng an 
action for conversion, his present 
action was not in form one for con- 
vei'sion but one for money bad & 
DTcclved for that part of the proceeds 
of tho distress sale which he was 
entitled to as assignee of the original 
vendors : 8c it w^as, therefore, con- 
sistent wdth the garnishee proceedings 
which w'ere directed to that part, if 
any, of tbe proceeds which the tenants 
were entitled to os purchasers of the 
goods.— Clearwater v. Childs Co. op 
Manitoba, Ltd., [1929] 3 D. L. R. 
305 ; 2 W. W. Ii. 228 ; 38 Man. L. R. 
205.— CAN. 

t (p. 692) i. Furnace.] 

— The f nnioce, having become a flxtnre, 
was not " building material " within 
sect. 8 of Oinditional Sales Act, 
R. 8. O., 1927.— CoLLis V. Carew 
LmiBER Co., Ltd., fl930r4 D. L. R. 
996 ; 65 O. L. R. 520.— CAN. 

t (p. 692) ii. 

Sect. 8 of Conditional Sales Act <ioes 
not say that tbe goods, having been 
affixed to tho realty, are, nevertneless, 
to be & remain chattels. If a vendor 
of chattels wishes to protect himself 
against subsequent purchasers he must 
register his conditional sale agreement 
in the registry or Land Titles office,- - 
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HOPPB V. Mannrbb^ [19313 2 I). L. Tl. 
253 ; 66 O. L. B. 587.— CAN. 

aa (p. 692) am, [1928] 3 D. L. B. 
175 ; [1928] S. 0. H. 200.- CAN, 

aa (p, 692) I. =- .1 

— Pltf. oo. sold a motor car, under a 
oonditional sale agrreement, to I’aoiflc 
Motors, Ltd,, ndatl dealers in cars, 
who sold it, also under a conditional 
sale agreemont, to a buyer who do- 
faulted In her payments. With pltf.’s 
consent, the car was taken back by 
Paoiho Motors, Ltd., & then, with 
pltf/H consent, resold to one F. under 
a conditional sale asreement which 
was assigned to pltf. F. defaulted 6c 
tbe car, without pltf.*s knowledge or 
consent, was taken back again 6c sold 
by Pacific Motors, Ltd.^ to deft. S. 
under a conditional sale agreement 
which the Pacific Motors, Ltd., dis- 
counted with deft. Guaranty Gorpn. 
w'hich took the assignment in good 
faith. All the agreements were duly 
registered. Pltf. sued for damages for 
conversion 6c also sought a declaration 
that it was the owner of the cor 6c 
entitled to possession of it. Guaranty 
Corpn. disclaimed any interest in the 
car. The Judge applying Conditional 
Sales Act, s. 4, 6c Sale of Goods Act, 
8. 60, held that S. had oi)taiuod title 
to the car & dismissed the action. 
Pltf. appealed : — Held : the appeal 
should be allowed, except aa to the 
claim for damages for conversion, & 
pltf. should be declared the owner 
entitled to posBesslon of the car.- 
ALLBUrr (W. J.) & Co., Ltd. v. 
Continental Guaranty Corpn. of 
Canada, Ltd. (B. C.). 11930] 1 D. L. B. 
2(5; 11929J 3 W. W. B. 292; 41 

B. C. B.. 537.— CAN. 

aa (p. (592) ii. .1 

K EUR r. Motorcar Loan Co., L'rn., 
11{)30J 2 \V. W. B. 307.— CAN. 

CO (p. 092) i. — .J — 

Where an agreement for the conditional 
sale of a motor (;ar contained the 
following clause : “ We shall not at 
any time, thul is the buyer, autl'er or 
permit any charge) or lien wli<‘thor 
l)osRossory or othcrwiHC to exist 
against saht automobile ” i—Ilcld : 
tills clause negatived the idea that the 
buyer eonld authorise the doing of 
repairs, in .such a w'ay as to give the 
repairer a lien. — A i.lianck Finance 
C o. & Standard MoToits, IjTI*. r. 
Simons, [1928J 3 W. W. B. 021, - CAN. 

hh (p. 692) i. To claiftL f/oods 

— Affrr judffmx'.nt for Imlunce oiting,] — 
Bussell r . Biud, [1'92«] 1 i). L. B. 
028.- CAN. 

hh (p. 092) ii. To rdurn of 

jjurcha^e 'money ojl reaoinsion by vendor.] 
— AVhere the seller of goods under a 
eouditloiiul saJe agreement rescindfl 
the agreement against the will of the 
buyer it Ls not in all eases an inevitablo 
i*esult of tbe application of the principle 
of restitutio in inteyrum that the 
buyer is entitled to the rot uni of 
moneys paid by him imder the con- 
tract. If he has made use of the goods 
& Is only able to return them to the 
seller in a depreciated condition an 
amount may be allowed to the seller 
with respect to said use of the goods 
by tlie buyer.— Stearns r. Neys 
(Alta.), [1929] 3 B. L. K. 954 ; 3 

W. W. B. 177.— CAN. 

kk (p. 092) i. - - .l-Tho 

seller’s assignee of a. <*ondltional-sale 
agreement is not. a “ purchaser ’* or 
“ mtgee.” within sect. 2 of ('omlltional 
SaJee Act, it. S. 8., 1939, &, thoi*eforc, 
Js not a pi^rson entitled to t/he pro- 
tion thereof.— Gi.obe Finanuial 
C oRi'N., Ltd. v. Sterling Sedfrities 
Corpn., Ltd., [19323 1 W. W. B. :U7.— 
GAN. 

kk (p. 692) ii. Heceipi 

of proceeds of rcfinemcivo agreement by 
vendor — Effect m right of ctssigrwe fo 

■«.] — Harden v. Bteuling Skouri- 
i COKPN., JjTD., [19321 2 W. W. B. 

CAN. 


mm (p. 692) i. Lien 

agreemmt not registered.] — The good 
title which, because of non-compUauce 
with Conditional Sales Act. is acciuiied 
by one who without kuowiodgo of the 
lien buys from the bailee is one wiiich 
he can pass on to a subsen ueiit pur- 
chaser. Even if the fact that such 
Rubsociuent piu’chaser was the original 
vond^ir restores the lion for the benefit 
of an assignee of the lion ugi’ccment, 
nevertheless one who afterwards pur- 
chases from the original vendor is 
protected by the Act. — ^M utual Ac- 
cEpi'ANOE Corpn. v. »Sohielke, [19311 
2 W. W. B. 458 ; 3 D. L. B. 447 ; 25 
Alta. L. B., 467. - CAN. 

b (p. 693) i. Presumed in 

absence of evidence of compliance with 
Act.] — Deft, had bought three horses 
& other animals under a conditional 
sale agreement. The pressent action 
was brouglit by the administrator of 
the soJler for the balance duo under the 
agreement. Ddt. pleaded that the 
exor. de son tort of the sellei* had taken 
the horses in satisfaction of the in- 
debtedness out of the possession of a 
man to whom deft, had sold them. 
There was no evidence herein as to 
what tbe exor. de son tort did with the 
chattels: — Held: the bm‘den of 
proving that the exor. de son tort had 
complied with the terms of the agree- 
ment & of Conditional Sales Act as 
to reton tioD of the chattels Sc notice of 
their sale was on pltf. herein, the 
administrator, &, in the absence of said 

{ iroof, the exor. must be presumed to 
lave taken the chattels in satisfaction 
of deft.’s debt & so to have rescinded 
the contract. — National Trust Co., 
Ltd. i\ Larson, 119293 2 I). L. R. 8G3 ; 
23 S. L. R. 457 ; 119283 3 W. W. B. 
723.— CAN. 

r (p. 093) i. Action to 

determine amount due to stiler .] — 
Bu'rroMS v. Pautfic Northwestern 
Litmber Co. (B. C.), [1929] 2 W. W. B. 
495.— CAN. 

aa (p. (593) i. Tra'nsaction 

amounling to chaitel mortgage — Neces- 
sity for complUincc with Bills of Sale 
Act] — Be Smith 6c Hooan, T^td., 
[1931] 2 1). L. R. 663; affd., [19313 4 
1). f., B. 348 ; 4 M. P. B. 39; resrd., 
[1932] 4 D. L. B. 145 ; B. O. B. OCl.— 
CAN, 

bb (p. 093)i. .3— 

Deft, had bought three horses & other 
animals under a conditional sale agroe- 
TiKuit.. The present action was brought 
by the administrator of the seller for 
the balance due imder the agieemcnt. 
Deft, pleaded that the exor. de son tort 
of the seller had taken the hoi-ses in 
sal ihf action of the indcbteilness out of 
tlie posseasion of a man to wlium the 
deft, had sold them. The authority 
of the exor. de son tort to tn-ke the 
chattels 6c so bind the administrator 
was established by a prior decision in 
an action by deft, herein against the 
buyer from him. There was no 
evidence herein as to w'hat the exor. 
dc son tort did with the chattels : — 
Held : the burden of proving that the 
exor. dc son tort had complied with the 
terms of the agi'ccmeni & of the 
Conditional Sales Act as to retention 
of the chattels & notice of their sale 
was on pltf. heroin, the administrator. 
— National Tkubt Co., Ltd. v. 
Larson, [1928] 3 W. W. R. 723.— CAN. 

CO (p. 693) i. .3— The G. 

CO. contracted with defts. to construct 
sewers. To enable the co. to perform 
its contract, it agreed to buy tbe 
necessary sewer pipes fr*om pitfs. & 
to 8ecm‘e to pitfs. payment of the con- 
tract pritxj, assigned to them the 
money payable bj' defts. under the 
contract. Notice of the assignment 
was not given at the time nor until 
after the failure of the C. co. & after 
the completion of the work by new 
contractors employed by defts. After 
all the pipes had been placed in 
position, pitfs. assorted a right to 
remove tlic pipes, the price not having 
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been ftilly paid to them & there being 
a provision in their contract with the 

C. co. that the property in the pipes 
was not to pass to the fatter unless 6c 
imtil the whole price was paid 
Held : by Conditional Sales Act, 
B. 8. O., 1914, B. 3 (4), the property 
In the i>lpes passed to defts., not- 
withstanding pitfs. had complied with 
the Act. 1'ho C. co. was an ” other 
person,” & the pijios were entrusted 
to It with the intention that tho title 
should pass to defts. — Dominion Lock 
Joint Pipe Co. v. York, [1929] 4 

D. L. K. 800 ; 64 O. L. R. 365.— CAN. 

ee (p. 693) i. .1— Where a 

conditional sale agieemcnt does not 
provide that the goods shall be at the 
risk of the buyer during the continuance 
of the lien the loss falls on tho seller 
In case tlie goods are damaged or 
dc 8 tro 3 X‘d before the property passes. — 
Burke v. 'Weir, [1928] 4 D. L. B. 837 ; 
[1928) 3 W. W. R. 257.— CAN. 

II (p. 693) i, W?ud amounts to 

delivery.] — B,ear v. McCullough, 
[1928] 2 D. L. B. 434 ; [1928] 1 W. W. 
R. 716 ; 22 Bask. L. 11. 446.— CAN. 

hh (p. 693) i. .J-^-lTuder 

Fann implement Act, B. S. S. 1920, 
c. 128, tho contract in Form C. for the 
sale of a second-hand implement on 
cicdit constitutes tho entire contract 
between the parties ; &, therefore, 

where no warranties have been stated 
thci-eon, evidence of alleged oral 
waiTautics is not admissible, nor can 
it be added to or vailed by introducing 
tlie provisions of tho Sale of Goods 
Act as to inijdicd warranties. — H aug 
& Sons v. Stack, [1928] 4 D. L. B. 
987 ; [19283 3 W. W. K. 443.-- CAN. 

d (p. 694) i. .]-■ 

Where a contract for the sale of a 
large implement within Farm Implo- 
inent Act, B. S. S. 1920, c. 128, omits 
from par. 4 tliereof, as prescribed by 
Fonn A., which provides for tho 
length of time repairs are to be kept 
available by tho vendor, tho words 
“for a period of ten years from the 
date of tills order,” the contract is 
invalid ; since said Act provides that 
no contract for the sale of such an 
implement shall he valid unless it is 
worded in accoidaiico with said form, 
& said omission cannot, be said to con- 
stitute a ” slight deviation.” — Water- 
loo Mfo. Cd., Ltd, v. Woeppell, [1 928] 
2 D. L. B. 494 ; [1928] 1 W. W. H. 765. 
—CAN. 


d (l>. 094) ii, — - -.1— 

In a contrfwt in Form of the 

Act the blanks left for the insertion 
of the dates of shipment were filled 
in by the words “ at once,” & it was 
held tliat, whatever the exact moaning 
of “ at once ” may ho in any par- 
ticular case, tlie deviation from the 
form alTectod tho substance of the 
contract 6c, therefore, was not curable 
by the application of Interpretation 
Act, s. 23, 6c consequently under 
sect. 12 of Farm linplemont Act 
invalidated the contract, although, 
under the circumstances of tlio case, 
the insertion of said words could not 
possibly have prejudiced deft, in any 
W'ay. — A dvance Bumely Thresher 


Co. V. 8ELREE (Sask.), 11929] 4 D. L. B. 


103 ; 2 W. W. B. 553 : affg., [1929] 3 
D. L. B. 3 53 ; I W. W. B. 275 ; 23 


S. L. B. 302.— CAN. 


d (p. 094) iii. .] 

— 'J’he form of contract prescribed by 
Farm Implement Act, B. 8. S., 1920, 
is of the essence of the, contract ; but 
au Immatmlal deviation from the 
I)hraseolog>' thereof is not a ground on 
wliich either party can avoid his proper 
obligation. With respect to the words 
“ work ” & ” purpose ” in the clause 
relating to the work w'hlch the machine 
is Intended to perform, in so far as 
work implies puipose, it rests with the 
purchaser to state the purpose 6c he is 
equally responsible with tho vendoi* 
for tho words inserted to express It.- - 
r, 8r Machinery Co. 
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V. Kbbrijs. 11930] 3 W. W. R. 231 ; 
affd^y [1931] 1 W. W. R. 236: 1 

D. L, K. 909 ; 25 S. h. R. 248.-— CAN. 

d (p. 094) iv. . 

— -Rumely Threaitkii Co., Incor- 
porated i\ Stahl, [1930] 3 W. W. R. 
623.— CAN. 

k (p. 694 ) i. Proof.]- - 

An alfidavit which moots the require- 
iiients of Farm Implement Act, R. S. 8., 
1920, c. 128, 8. 18 (2), Is conclusive 
proof that sub-sect. (1) of said sect., 
which reqTiiroH a contract for the sale 
of a “ largo implement ” to be read 
over & explained to the purchaser in 
a langniago which he understands, if 
he does not understand English, was 
complied with.- J^klletteu v. ]Min- 
NEAI’OLIS THREaillNG MACHINE CO., 
[1928] 3 AV. AV. R. 46.3.— CAN. 

k (p. 694) ii. meet . 

of affidavit.] — The afli<lavit provided I 
for by sect, 18 (2) of the Act need not 
state what particular langua^ was 
used in reading A" explaining the con- 
tract to the purtJhaser ur»r giv^e details 
of the explanation. An allldavit lo 
the clfeet required by said sub-scet. 
is conclusive proof of the facts stated 
therein, upon proof being giv(*n of 
the signature of the ulllcer b<;fore 
whom the ailidavit purports to have 
been sworn & that ho was an oificer 
authorised to take such aflldavjt.— 
Advance-] iu.MELV Thhksiier Co. r. 
ZoMAU (Sask.), [1929J 4 Jl. L. R. 65; 

2 AV. AV. R. 544.— CAN. 

t (p. 694) i. — lii\ry sale on 

credit of srnnll implcmcrif .] — The inten- 
tion of se(‘t. 13 of Farm Implement Act, 
K. S. S., 1930, is tliat in every Cflso of a 
sale on credit of a “ small imjjlemc'iit ” 
form lb is. in so fur as the warranty is 


concomed, to be the contract whether 
the contract was In said form or not. 
Sc that to this contract the parties must 
look for their respective rights. There- 
fore, representations made by the 
sell(!r*s agents to the buyer to induce 
the latter to buy cannot form i)art of 
tile contract, or relieve the buyer from 
liability. — B e Laval Co., J.,td. r. 
Davies. [1931] 2 AV. ^A^ R. 408.— 
CAN. 

bb (p. 694) i. Evidence, of 

ulfihtmii — J*rovision in contract as fo.] 
— While a contract for the sale of farm 
machinery cannot validly exclude the 
warranties under Farm Machineiy Act, 
R. S. A., 1922, a provision therein that 
the failure of the buyer to give the 
vendor written notice within a specified 
time that the iiiachiiic is not working 
well shall be d(‘omed conclusive 
evidence of the fuJlllment of tlioscj 
wa nan ties as well as of the warrantit's 
expr(‘ssed in the contract, will bo npheJtl 
as valid if clearly stated A*; if the 
periods limited tlurcby for tho trial 
of the machine A for the giving of the 
notici' ans not unreasonable imdor all 
the facts A cireumstanees of the case. - 
Mahbkv If arris Co., Ltd. r. Rond, 
fl930J 1 AV. W. R. 72 ; 2 D. L. Jl. 57.— 
CAN. 

cc (p. 694) i. .] — 

Savvykr-Massey Co., Ltd. v. Stlr- 
<JILL, [1928] 1 D. L. R. 213; (1928) 1 
W. AV. R. 23: 22 Sask. L. R. 321.- 

CAN. 

e« (p. 694) i. Jtiffht of vendor to 

take debt as security.] — There is nothing 
in Farm Implement Act. R. S. S., 1930, 

prevent a vendor to Avhnm money 
is owing under a fann imj)]ement 
contract from taking, by way of 
securit y for the sat Isf action of Ids claim. 


a debt due to the purobaseT, t.g„ one 
due fop the eamlngs in threshing of the 
Implement in question. — Advanoe- 
Rumely Tiireisher Co. v. Braunstkin, 
[1932] 1 W. AV, R. 321.— CAN. 

d (p. 695) i. Novatym.]— 

Plowman Tractor Co. v. Andrews, 
[1928] 1 D. L. R. 644 ; (1928] 1 

AV. W. R. 329.— CAN. 

d (p. 695) ii. Notice of defects --- 

Highi of seller to reasonable notice.] — 
The fact that the particular time 
limited under an agreement for the 
sale of farm machinery for the giving 
of notice by the bu ver that the machine 
does not work well is held by the ct. 
to be unrc'asonablo within sect. 3 of 
Farm IMachinery Act, is not a ground 
for bolding that the seller has lost the 
right to bo no tilled as soon as is 
reasonably possible. — Minneapolis 
Tiiresuino Machine Co. v. Johnson 
& .Tohnson, [1931J 2 AV. AV. R. 827.— 
CAN. 

p (p. 695) i. Itight of vendor 

to recover value of — AA'here a con- 

tract In Form A. of I'arm Implement 
Act, R. S. 8., 1920, was executed by 
deft, as purclia,ser but was not accepted 
by pltf . as vendor os required by sect. 1 9 
thereof, the fact that pitf.’s agent loft 
the implement with deft, to give him 
an opportunity to pay for it &. deft 
wiui willing to obtain money for that 
puriiose by making use of the imple- 
ment, did not alter the fact that 
because of said Act there was no 
enfortxjable cim tract : Sc. therefore, 
the property in the implement remained 
in pltf. Pltf. was held, however, to 
be entitled to what had been earned by 
deft, by using tlio implement. — 
Oliver, Ltd. v. Tavendbh, [19321 2 
VV. AV. R. 94. -CAN. 
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SALE OF LAND. 


Part I. — The Contract of Sale. 


26a. Verbal acceptance — ^Proof of.] — In a conflict 
of recollection as to statements made at an 
interview, considerable weight ought to be 
attached to contemporaneous writings throw- 
ing some light on what in fact occurred. 
The onus of proving an unconditional verbal 
acceptance of an offer in writing to sell real 
estate ought to be regarded as a heavy one, 
to be discharged only by clear evidence of the 
fact. In a case of reasonable doubt the ct. 
must take the view that the verbal acceptance 
has not been established (Maugham, J.). — 
Watson v. Davies, [1931] 1 Ch. 455, 168 ; 
100 L. jr. Oh. 87 ; 144 L. T. 545. 

27. Add» Annotation: — As to (1) Distd. Neale v. 
Merrett (1930), 70 D. .To. 95. 

28. Add, Annotation : — Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch, 224. 

28a, .] — CuitTis Moffat 

Wheeler, No. 2475a, post. 

32a. Acceptance “ subject to surveyor’s 

report.”] — Marks Board (1930), 46 T. Tj. R. 
421 ; 74 Sol. .To. 351. 

32b. Method of payment of purchase-price.] — 

—Neale v, Merrett (1930), 70 L. Jo. 95; 
170 L. T. Jo, 99 ; [1930] W. N. 189. 

73a. Agreement to construct road.] — An estate 
CO., by tlieir agent, orally promised an 
intending purchaser of a building plot that a 
road, marked on a plan shown to him & 
giving access t<j the plot, would bo con- 
structed by them & be ready for use within 
a reasonable time. Relying on this promise, 
tlie purchaser entered into a written 
agreement to purchase, & the plot was duly 
conveyed to him. The co. did not construct 
the road within a reasonable time, or at all, 
<Sc the purchaser brought an action claiming 
damages for breach of contract ; — Held : a 


promise to construct a road, apart from any 
conveyance of the land over which it was 
intended to run, was not a “ contract for the 
sale or other disposition of land or any 
interest in land ” & consequently that an 
action would lie upon it, although it was oral, 
without infringing the provisions of Law of 
Property Act, 1925 (c. 20), s. 40 (1). — 
Jameson v. Kinmell Bay Land Co., Ltd. 
(1931), 47 T. L. R. 593, C. A, 

87. Add, Annotation : — Consd. Parr, Smith v, 
Messers, [1928] 1 K. B. 397. 

104. Add, Annotation : — Refd. Reading Trust v, 
Spero (1929), 46 T. L. R. 117. 

128. Add, Annotation : — Refd. Re Howden & 
Tfyslop’s Contract, [1928] Ch. 479. 

133. Add. Annotation : — Generally, Refd. Bernard 
V. Williams (1928), 139 L. T. 22. 

195. Add. Annotation : — Refd. Ariff v. Rai 
Jadunath Majumdar Bahadur (1931 ), 47 
T. L. R. 238. 

198. Add. Amwtafion : — As /o (1) Refd. Chaney v, 
Maclow, [1929] 1 Ch. 461. 

199. Add. Annotation: — Refd. Arid v, Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 

214, Add. Annotation : — Refd. Arseculeratne v, 
Perora, [1928] A. C. 173. 

228a, Of part of property.] — There being a 

parol agreement for the purchase of a faim 
& fann house, the possession of the farm by 
the purchaser will be held an act of part 
performance suificient to .autliorise the ct. 
to execute the contract, even though tlie 
liouse should have been occupied adversely 
to him. — King v. Turner (1824), 3 L. J*. 
O. S. Ch. 58. 

232. Add. Annotation : — As to (1) Consd. Raingold 
V. Bromley, [1931] 2 Ch. 307. 


PART I. SECT. 2, SUB-SECT, 2,— B. 

0 i. Acceptance stid)jcct to 

approval oftitte.] -SifKNSTONK v. Uew- 
80X (No. 2) (IU28), 2i) S. K. N. 8. VV. 39. 

~AUS. 

PART I. SECT. 4. 

sa. Agreement as to interest.] — Pltf. 
inquired by tolcprram whether deft, 
would sell his farm for 4400- $600 
cash “ & balance 3 years, 7 per cent.” 
Deft, angwered : “ Will soil farm for 
$1,500, Bix hundred cash. Balance 
$200 year, paid in full 3 years.** 
replied tliat “ your offer ” was accepted. 
Deft, oxocuted the transfer pnjpared 
by pltf. & sent it to a bank for de- 
livery to pltf. on payment of $600 & 
delivery of a mtgre. for the $900 pay- 
able on deft. '8 terms with Interest at 
7 per cent. Pltf. refused to agree to 
pay interest, &: in a suit for specido 
performance contended that the whole 
contract as to interest was evidenced 
by the above telegram from deft. & 
pltf. *8 reply to it. Deft, contended 
that pltf. *8 first telegram ottering to 
pay interest was a material part of the 
correspondence forming the basis of 
the contract : — Held : there was an 
enforceable contract between the 
parties for the sale & purchase of the 
land Sc that deft.'s contention os to 
the Interest was correct, — ^IM oraw v. 
Maoinnis (Alta.), [19291 1 D. L, R. 
45S ; 1 VV. W. R. 68. -CAN, 


PART I. SECT. 7, SUB-SECT, 1. 

sb. Afjrficnumt per milt ing parly to 
receive m<is.l— .F onks y. Rvder, [1931] 
i D. L. It. 441 ; affg., [1930] 3 D. L. R. 
449.— CAN. 

PART I, SECT. 8, SUB-SECT. 4. - 
B. (a). 

149 iii. . j — ^A receipt for a deposit 

paid on an agreement for the sale of 
land which omits reference to a terra 
of the agi'comcnt providing for the 
deferring of the payment of the 
rt^mainder of the purchase-money is 
not a memorandum Hufflclent to satisfy 
Stat. Frauds. — Lesiuk v. Schneider, 
(1917] 2 W. W. R. 747 ; 36 D. L. R. 
598.— CAN. 

149 iv. .] — ^Applt. CO. & resp. 

were in negotiation for the sale by 
applt. to resp. of a Crown leasehold 
station property & of cattle. Tliroe 
directors of the co. Sc resp. attended 
simultaneously at the office of the co.’s 
agent for sale. After certain written 
suggestions were communicated be- 
tween the parties, a discussion took 
place Sc points which had boon raised 
were settled. As each was agreed on 
it was noted by one of the ageiitR* men. 
The result was a memoranaurn which 
coutalned short notes of the terms of 
the arrangement, but did not comprise 
all the detail necessary in a coniraol 
to meet such a sale as that contem- 


plated. Then a doeumcril was signed 
by resp. by which he expressed hlmscdf 
as handing to the agent portion of 
deposit on purchase of the property 
for a specifieKl price “ on terms as 
arranged betwe(3n the vendors & the 
purchasers ” : — Held : the “ terms as 
arranged ” mentioned in the document 
signed l>y the agent i-ijferred to the. 
whole arrangement made at the int-cu- 
view between the parties & not mendy 
to written terms, & tliere was no 
sufficient memomndum in \\Titing to 
satisfy tlu) Statute of Frauds.-- 
SlNCLAIR. SCOIT & Co., LTD. V, 
NAUairroN (1929), 43 C. L. R. ,310.— 
AUS. 

PART I. SECT. 9, SUB-SECT. 2.— 
A. (a). 

191 iii. .] — Brown r. Harhower 

(1886), 3 Man. L. R. 441.— CAN. 

198 ii. .] — Morris v. Whit- 
ing (1913), 26 W. L. R. 494 ; 5 
W. W, R. 936 ; 15 D. L. li. 254 ; 24 
Man. L. R. 56.— CAN. 

PART I. SECT. 9, SUB-SECT. 2.— E. 

259 i. Whether collateral c^preemenl 
binding— Condition to detriment of 
party seeking to enforce agreement .] — 
KlBBLEWHlTE V. GaRLAJS'D, [1928] 
N. Z. L. R. 135.— N.Z. 

260 H. KiTCfiTEN V, Boon 

(1876), 24 Or. 195.— CAN. 
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English and Empiee Digest Supplement. 


282. Add, Annotation : — Folld. Be Belchaon & 286. Add, Annotation : — Distd. Be Belcham & 

Gawley's Contract, [1930] 1 Oh. 60. Qawley’s Contract, [1930] 1 Ch. 56. 

283. Add, Annotation : — Apld. Johnson v, Clarke* 330. After this case add “ In lease.] — Sec Land- 

[192S] (ih. «47. LORD Si Tenant, VoL XXX,, pp. 472- 477,*’ 


Part III. — Sale by the Court. 

334a. — — Reversionary Interest.] — Nunn v. Han- 
cock (1871), 0 Ch. App. 850 ; 40 L. J. Ch. 420a. .]— Young v, Treorah (1872), 21 

700 ; 25 L. T. 469 ; 19 W. R. 1041, L. JJ. VV, R. 216. 

danotationa : -'ReltA, Delieaham v. Sawbrldge (1901), 49 
W. K. 502 ; lie WcIIh, lioyer v, Maclean, [1903] 1 Ch.848. 


Part IV. — Conditions of Sale, Particulars and Special 

Stipulations. 


576a. .] — Leasehold shops described in 

the particulars of sale as “ Valuable business 
premises ” were put up for sale by auction, 
subject to special conditions of sale & also 
to the National Conditions of Sale, by one of 
wliich, namely, the sixth, it was stipulated 
that the leases or copies thereof miKht be 
examined at the ofTlce of the vendors* solrs. 
])efore tlie sale & that the purchaser, whether 
or not he inspected the same, should be 
deemed to have bought with notice of the 
contents thor<'of. Deft, only became aware 
of the sale on the day when it was held 
having on that day been supplied by the 
auctioneers with the particulars & special 
conditions, but not with the National Con- 
ditions, & relying upon the truth of the 
description in the particulars, he bid at the 
sale Si was declared to be the highest bidder 
thereat. He then signed the usual form of 
memorandum to the effect above stated & 
paid a deposit to the auctioneers. In the 
course of inve.stigating the title it came to 
deft.’s knowledge for the first time that the 
leases under which the properties were held 
were subject to covenants wliich prohibited 
any other trade or business than that of a 
ladies’ outfitter, fancy draper & manu- 
facturer of ladies’ clothing from being carried 
on upon the properties. In consequence of 
the exi.stcnce of those restrictive covenants 
Si the failure of the pltfs. to procure their 
removal or the licence of the lessors to use 
the properties for the purposes of any 
business, the deft, refused to complete the 
purcliase. In an action by the vendors for 
specific performance in which deft, counter- 
claimed rescission of the contract & to 
recover his deposit: — Held: (1) a shop 
which could be used for one purjjose only 
was not fairly described as “ valuable 
business i>remises ” ; (2) such a misleading 
representation by pltfs. in their particulars 
of sale disentitled them, notwithstanding the 


sixth condition, to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 
specifically perform his part of a contract 
for a consideration different from that which 
he was led to expect. — Charles Hunt, Ltd. 
v. Palmer, [1931] 2 Ch. 287 ; 100 L. J. Ob. 
356; 145 L. T. 030 ; 75 Sol. Jo. 525. 

585. Add, Annotation : — Refd. Charles v. Cardilf 
Collieries (1928), 44 T. L. R. 448. 

634. Add, Ciiaiioyis 97 L. J. Ch. 4 ; 138 L. T. 26. 

636. Add, Annotation : — Consd. Bernards. Williams 
(1928), 139 L. T. 22. 

683. Add, Annotation : — Consd. Parker v, Judkin, 
[1931] 1 Ch. 475. 

771a. •] — At a sale by auction of 

property belonging to deft. pltf. became the 
piuchaser of a freehold cottage, subject to 
the National Conditions of Sale, clause 10 
of which provided that no error, misstate- 
ment or omission in the particulars should 
annul the sale, nor slmiild any compensation 
be allowed by either party in resi^ect thereof. 
The particulars stated that tire cottage was 
let to a tenant whose notice to quite had 
determined, but who had been allowed to 
remain in occupation on sufferance, that 
the premises would be sold with vacant 
I>osse8sion on completion. The statement 
was misleading, as the premises were in fact 
in the occupation of a sub -tenant-, who claimed 
te be entitled to remain on as a statutory 
tenant under Increase of Rent & Mortgage 
interest (Restriction) Acts, refused to 
vacate them. The purchaser refused to 
complete without vacant po.ssession, with 
which he could have resold the property 
at a profit, & sued the vendor for damages for 
breach of contract : — Held : the action 
failed. There was no breach of contract, 
the ^atement in the particulars being an 
error or misstatement witliin clause 10 of the 
conditions in respect of which the purchaser 


PART I. SECT. 11. 

sc. Kffcci of disclahner nf option by 
tradee in hankruptey ,] — One 0. had an 
under a certain agreement to 
purchawi land by a certain date. The 
laud, until purclmtted, was subject to 
ucrtaln trusts, l^rlor to that date he 
was adju(Ucat.<Ml insolvent, & his 
ti-nstec in insolvency dtsclaiined the 


option ; — Held : by virtue of the dis- 
claimer, C.’s option had como to an 
end, & the truntoea under the aeri*co- 
ment hold the land free from the 
option . — Ex p. Candy, [19291 S. A. 
8. n. 10.— AUS. 

PART III. SECT. 8, SUB-SECT. 2.— A, 

k, Reiml., 7 A. H. 282. 


PART IV. SECT. 2. SUB-SECT. 7.— 
A. (b) 1. 

r i. When tune beyins to run — 

From delivery of proper abalrant ,] — 
Bhenstone V. Hewson (1927), 28 
B. 11. N. S. W. 53.— AUS. 

PART IV. SECT. 2. SUB-SECT. 7.- 
B. (f). 

n I, “ -.h-Louoa r. Papk Avenue 
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could claiiD no compensation. — CimTifi v. 
French, [1929] 1 Ch. 263 ; 98 L. .7. Ch. 29 ; 
140 L. T. 133 ; 46 T. L. K. 16 ; 72 Sol. Jo. 
762. 

814. Add, Annoiaiion : — Consd. Re Belchatii & 
Gawley’s Contract, [1930] 1 Ch. 66. 

829. Add, Annotaiion: — Consd. liawrence v. Cassol. 
[1930] 2 K. B. 83. 

888 . Add, Annotation : — Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

838a. — At an auction sale the pur- 

chaser bought freehold property sold subject 
to certain special conditions & to the Genei:al 
Conditions of Sale, 1925. The particulars & 
conditions of sale did not disclose the fact 
tliat two sewers, vested in the local authority 
Sd known by the vendors to exist, ran along 
the east side of the premises & along the 
yard at the back. Objection was taken on 
behalf of the purchaser. The vendors 
refused to release him from the contract, 
contending that the existence of the sewers 
did not prevent the use of the i)reniises as 
a dwelling-house, for which the purchaser had 
bought them ; but abatement of the 
purchase price was offered by way of com> 
pensation. The purchaser declined the offer. 
& by this summons asked for a declaration 
that the property was substantially different 
from that agreed to be sold, & for rescission, 
or, alternatively, a declaration that he was 
entitled to compensation ; — Held : the failure 
to disclose the existence of the sewers, 
although materially affecting the description, 
did not force upon the purchaser property 
substantially different from that agreed to 
bo sold ; & the contract could bo performed 
subject to compensation under Condition 35 
of the General Conditions of Sale, 1925. — 
Re Betx’Haai & Gawley’s Contract, [1930] 
1 Ch. 66 ; 99 L. J. Ch. 37 ; 142 L. T. 182. 

842. Add, Annotaiion: — Distd. Re Belcham 
Gawley’s Contract, [1980] 1 Ch. 56. 

880a. Contract for completion “on or about 
given date.}- -By a contract dated Oct. 19, 
1928, pitf. agreed to sell to deft, all lier right, 
title & interest in a licensed h(^use known a..s 
Tile Thorns, of which she was the licensee. 
The contract provided that the purchase 
money should be paid “on or about ” 
Nov. 10, 1928, &; that deft, should forfeit 
the deposit of £120 whicli he had paid if he 
should fail to fulfil his part of the contract ; 
also that either paity refusing to comply 
with or neglecting t<j perform any part of 
the agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 


deft, had given to the brewers who were the 
freeholders of The Thome references which 
they had accepted by Oct. 10. He went 
to the magistrates’ clerk & signed the 
ordinary notices on reference to a request 
for a temporary transfer on Nov. 10, & for full 
iTansfer on Dec. 8. At least a week before 
Nov, 10 deft, knew that he would be unable 
to complete the purchase of The Thoms 
unless he could raise a loan. His brokers 
acting in the matter sent him a notice to 
attend on Nov. 10. He did so, & first saw 
the brewers, telling them tlmt lac could not 
complete, & that the notice of application 
for transfer would have to be withdrawn & 
another one given. He then arranged with 
pltf. that completion should take place on 
Dec. 8. Deft., however, did not attend to 
complete. On Dec. 22 deft, stated that he 
would complete on Jan. 30. In an action 
by pltf. for a declaration that the contract 
had been rescinded & the deposit of £120 
forfeited, & for damages : — Held : in the 
circumstances, & particularly having regard 
to the subject-matter, time w^as of the essence 
of the contract. — Lock v. Bell, [1931] 1 Oh. 
35 ; 100 L. J. Ch. 22 ; 144 L. T. 108. 

895. Add, Annotations: — Expld. Bernard v. Williams 
(1928), 139 L. T. 22. Consd. Lock v. Bell 
[1931J 1 Ch. 35. 

901. Add, Annotation : — Consd. liock v. Bell 
[1931] 1 Ch. 35. 

903a, . j — Lock v. Bell, No. 880a, 

ante, 

912. Add, Annotaliom : — Consd. Re Sandw^oll Park 
(’olliery Co.. Field v. The Co., [1929] 1 Ch. 
277 ; Ixck v. Bell, [1931] 1 Cli. 35. Refd. 
Bernard Williams (1928), 93 Jj, T. 22. 

913. Add, Annotation : — Refd. Bernard Williams 
(1928), 139 L. T. 22. 

916. Add. AYvnotaiion : — Refd. Bernard r. Williams 
(1928), 139 L. T. 22. 

925. Add. AnnotatioYi : — Refd. Bernards. Williams 
(1928), 139 L. T. 22. 

1010. Add, Annotation: — Refd, Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 677. 

1016a. Condition to indemnify purchaser — “ Local 
land charge of which vendor has had notice ” 
— Apportionment under Private Street Works 
Act, 1892 (c. 57) — Effect of Law of Property 
Act, 1925 (c. 20), s. 198.] — Re Middleton ^ 
Young’s Contract (1929), 167 L. T. Jo. 244 ; 
67 L. Jo. 274 ; [1929] W. N. 70. 

1017. Add. Annotation : — Refd. Dennerlev v, Presi- 
wich U. D. C. (1929), 141 L. T. 002. 

1030. Add. Annotation : — Distd. Re Belcham Sl 
Gawley’s Contract, [1930] 1 Ch. 5(5. 


Land Co., [1028] 3 D. L. li. 020 ; 
[1928J S. C. K. 518.--CAN. 

PART IV. SECT. 2. SUB-SECT. 9.— 
B. (d) i. 

8H lil. — .]-~L. 80 ld to N. a 

piece of land which was described In 
the contract as ** containing by 
rneasnremoat 137 acres or thereabouts 
being farm property on C. Road at 

a ent occupied by W. & being the 
comprised in " certain certlflcAtes 
of title. The contract also contained 
the following clause : “ No error of 
misdescription of the property shall 
annul the sale but compensation shall 
be made in respect thoroof. , , 

The farm occupied by SV., & com- 
prised within the said certificates, was 


convoyed to N., but it only contained 
134 acres, & of this latter fact N. 
aware before completion ; — Held : the 
transactions amounted to a ^le of 
speciflo property & that the doflciency 
of three acres was not such a quuliflca- 
tloii as to area of the description of the 
land 08 would entitle N. to recover 
compensation under tho contract.'— 
Nixon i?. Lorra ( 1928 ), 20 S. R. 
N. S. W. 0 ; 46 N. S. W, W. N. 7.— 
AUS. 

PART IV. SECT. 2, SUB-SECT. 10.— B. 

r (p. 118) i. Shetuun V, 

WiooiNR, [19171 2 W. W. K. 895 ; 
27 Man. L. IL 672.— CAN. 

sc. Paifment itUo lKink-~Pavme'ni 
imiM he viade durirtg hankinif * day. 1 


Boerickb V. SiNCLAiu, [1929] 1 D. L. 11. 
661 ; 63 O. L. K. 237.— CAN. 

PART IV. SECT. 2. SUB-SECT. 10.- 
C. (a). 

sd. Interest on unpaid mtrchase-rnon€.y 
to be added to itnncipal.] — IVherc, by 
a contract for sale of land, it was 
stipulated that, in tho event of interest 
on the impaid pnrchaso-inoDey being 
unpaid at, tho end of each year, the 
same should bo added to the principal, 
tho ct. refused to decree epecific per- 
formance by the vendor on payment 
of the principal & simple interest only, 
or except upon payment of the interest 
according to the agreement. — Hender- 
son 1 ). Dickson (1862), 9 Gr. 379.-- 
CAN. 



Cases 1064— 1162a. English and Empire Digest Supplement. 


Part V. — Vendor’s Title. 


1064. Add, Annotation : — As to (1) Folld. Flexman 
V, Corbett, [1930] 1 Ch. 072. 

1075. Add, Annotation : — Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

1078. Add, Annoiaiion : — Dlstd. Turner v. Watts 
(1928), 138 L. T. 680. 

1100a. .] — Declaration in assumpsit stated, 

that pltf. bargained to buy of deft., & deft, 
agreed to sell to him, a dwelling-house & the 
fixtures therein, for the residue of a term of 
years then and still unexpired therein, to 
commence from a certain day, to wit, Jan. 1, 
1840, for the sum of £60 ; & that thereupon 
deft, promised to execute a proper convey- 
ance, to make out an abstract of title, & 
deliver possession from Jan. 1, 1840, etc. At 
the trial, the following paper, signed by deft., 
was read in evidence : I agree to sell the 
house & fixtures, No. 163, Piccadilly, to com- 
mence from Jan. 1 next, for £60 ” : — Held : 
this document imported the sale of an interest 
in fee simple, & did not sustain the contract 
as aUeged in the declaration. — Hughes v, 
Parker (1841), 8 M. & W. 244 ; 5 Jur. 730. 

1104a. Sale by vendor in specified capacity.] - 
Where, in a vendor & purchaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contract does not. 
amount to a warranty that he will make title 
in a particular manner. The warranty is 
no more than a warranty that a good title 
shall be made ; & the purchaser can be forced 
to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors were selling as 
“ trustees for sale ” under the will of A. On 
examination of the title by the purchasers, 
it appeared that no trust for sale was con- 
tained in the will : — Held : the above state- 
ment did not affect the yiowers of the vendors 
to make a good title as the legal personal 
representatives of A. — 7/e Spencer 
Hau.seb’s Oontkact, [1928] Ch. 598 ; 07 

L. .1. Ch. 335 ; 139 L. T. 287 ; 72 Sol. .Jo. 336 

1115. Add, Annotafwn : — Genially, Refd. He Sand 
well Park Collier v Co., Field v. The ("o,, 
[1029] 1 Ch. 277. * 

1151. Add, AnnolcUion : — Folld. Re Spencer <fe 
Hauser’s Contract, [1928] Ch. 598. 

1152. Ciiation :- -Yov “ [1928] W. N. 135 ” read 
“ No. 1104a, aa/r.” 

1162a. Covenant by vendor to indemnify 

mortgagee — Registered charge.]— On July 11, 
1929, the purchaser bought Lot 2 at a sale 
by auction & paid a deposit. The particulars 
of sale described Lot 2 as an UTU?estricted 
freehold, practically an island block, with 
four frontages to Little Orford Street & 
tliree other streets in Chelsea, the block 
forming an excellent building site, when the 
existing buildings came into hand. On 
examining the vendors* registered absolute 
title the purchaser found Entry 7 in the 
Charges Register stating in effect that on 


the transfer of Lot 2 & other property to the 
vendors on May 23, 1929, by mtgees. selling 
under their power of sale in a mtge, c3 
Feb. 17, 1903, from Co. A., the former owners, 
the vendors by way of indemnity to the 
mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Dec. 23, 1905, made 
between Co. A. & the Chelsea Borough 
Council imder a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up {inter alia) of Little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot 2. The 
Borougli Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1905, the London County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1906, on the Borough Council’s 
application, the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.’s scheme 
had not yet been proceeded with. Little 
Orford Street was still open ; it was in fact 
repaired by the Borough Council ; & at the 
date of the contract neither the vendors nor 
the purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the 
purchaser required the vendors to delete it 
from the Register & to obtain a release of 
the obligations, on their refusal, he issued 
a vendor purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought 
this action claiming a declaration that he 
was entitled to repudiate the contract, 
damages for breach, & return of the deposit. 
The vendors denied any breach <fc counter- 
claimed for specific performance ; — Held : 

(1) as the title of the vendors & their mtgee. 
predecessors was paramount to the 1905 
documents, so that they were not bound by 
Co. A.’s obligations thereunder, the 
vendoi*s’ covenant of indemnity was a mere 
personal covenant to indemnify the mtgees. 
against a non-existent liability, the purchaser 
was not entitled to require the removal of 
Entry 7 from the vendors’ registered title, 
but must be satisfied with a clean transfer 
not referring to the indemnity, & it would be 
the Registrar’s duty to omit any reference 
thereto in the purchaser’s registered title ; 

(2) the twenty-four years’ old Closing Order 
did not affect the title, but, if & so far as it 
was inconsistent with the particulars, merely 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 
pudiate the contract nor recover damages, 
his only remedy being to resist specific 
performance. Therefore, the purchaser’s 
action failed on both points ; (3) on the 


PART V. SECT. 2, SUB-SECT. 2. 

n i. Tie Thompsok & Jexkins, [1928] 4 D. L. It. 564 ; 63 O. L. R. 33.— CAN. 
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VoL XL.— Sale of Land. Cases 1162a— 1697a. 


vendors' counterclaim for specitic per- 
formance that there was in fact no mis- 
representation in the particulars, as the 
word “ street ** even in London did not 
necessarily mean a public highway. There 
was therefore no ground for refusing specific 
performance. — Barnes v. Cadogan De- 
velopments, Ltd., [1930] 1 Oh. 479 ; 99 
L. J. Oh. 274 ; 142 L. T. 020. 

1177, Add. Annotation : — Consd. Re Belcham & 
Gawley's Oontract, [1930] 1 Oh. 66. 

1178a. Property subject to closing order — Unknown 
to vendor.] — Barnes v. Oadogan Develop- 
ments, Ltd., No. 1162a, ante. 

1219. Add. Annotation : — Refd. Re Spencer & 
Hauser's Contract, [1928] Ch. 598. 

1220. Add. Annotation : — Folld. Charles Hunt, 
Ltd. V. Palmer, [1931] 2 Ch. 287. 

1220a. Property described as vaiuable business 
premises ** — Covenants restricting carrying 
on of business.] — Charles Hunt, Ltd. v. 
Palmer, No. 670a, ante. 


1242. Add. Annotation : — ^FoUd* Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

1259. Add. Annotation : — Generally, Refd. Man- 
chester & County Bank v. Monk (1929), 73 
Sol. Jo. 465. 

1276. Add. Annotation: — Refd. Re Sand well Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 277. 

1321. At end of paragraph for “ gave notice of a 
trust,” read “ gave no notice of a trust.” 

1416a. Subsequent purchase by solicitor from 

client.] — A solr., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of his client, set up an objection, 
which he did not think of any importance 
when advising his principal. — Beevor v. 
Simpson (1829), Taml. 69 ; 48 B. R. 28. 

1458a. S. P. Flood v. Pritchard (1879), 40 L. T. 
873. 

1466. After this case add : — 

>, Law of Property Act, 
1925 (c. 20), 6. 45 (4). 


Part VI. — Position of Parties Pending Completion. 


A. C. 318 ; 84 L. J. P. C. 49 ; 112 L. T. 403 
P. C. 


1481. Add. Annotation : — Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

1488a. - — .] — It is sometimes said that 

under a contract for the Sfile of an interest 
in land the vendor becomes a trustee for the 
puj’cha.ser of the interest cc^ntracted to be 
sold siibjtJct to a lien for the purchase-money ; 
but liowever useful siuJi a statement may 
be as illustrating a general j)rinciple of equity, 
it is only true if A- so far as a ct. of equity 
would under all the circumstances of the case 
giant specific perfoimance of the contract 
{per Cur.).— Howard r. Miller, [1915] 


dnnolcUion : — Refd. Central Trust &. Safe Deposit Co. r. 
Stildcr, IIOIG) 1 A. C. 200. 

1509a. .]' -PuDDicoMBE V. Bythesba (1823), 

1 L. J. O. 8. Ch. 186. 

1538. Add. Annotaiion : — ^Distd. Watson Davies, 

[19311 1 C'h. 455. 

1588. Add. Annotation : — Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 
1594. Add. Annotation :■ -Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

1597a. — — ' .] —PiNCKK V. CuRTEis (1793), 4 

Bro. C. C. 333, n. ; 29 E. R. 920. 


PART V. SECT. 3. 

sa. Sale hy eomnany — After removal 
from reqifiier.] A ct». Incorporated in 
N. S. \V. was regi'^terod in Tasmania 
as a fondiirn ro. It acquired certain 
land in TasniHiiia. On Ancr. 14, 1921, 
th<>. oo. died a notice tliat it bad oe««ed 
to carry on business in Tasmania, & the 
ix‘g:istrar thennipon removed its iianio 
from Ibo rejfistcr. On May 10, 
the CO. eont.ractcd t o sell tbc said land to 
B. : --Held: the bind In question was 
still vested in the eo., & there would b<* 
a declaration that it could show a prood 
marketable title.— Labor Papers, 
Ltd. & IUttton’s Coxtract (1925), 21 
Tap. L. II. ar).— AUS. 

sd. J Property subject to apparent casc- 
nwtUs .] — Title hold ffood, since pur- 
chaser must have had notice from tho 
lay out of tho property, of the existence 
of tho casomouts. — L ubienskt r. 
Shwerman, 11032] O. R. 396; 3 

D. L. H. 320.— CAN. 

PART V. SECT. 5, SUB-SECT. 

sf . Proof of charge — Note of execution 
on abstract o/fi/Zc.l — Hind v.Wrsbrook 
( 1900), 7 Terr. L. II. 10.— CAN. 

PARTY. SECT. 5, SUB-SECT. 10.— C. 

e 1. Certi/icale that, no arrears of 

income tax (mt standing .] — The pro- 
duction of a certificate under Finance 
Act, 1928, s. C, from the Beyenuc 
CJomrs. that no arrears of income tax 
were outstanding, if required by tho 
purchaser, is an expense which, by 
Conveyancing Act, lo81, s. 3 ((i), must 


ho borne by him, as the contract of 
sale contained no provision to the 
contrary. — H opkins v. Geogiieliax, 
[19311 I. R.. 135.— IR. 

PART VI. SECT. 1, SUB-SECT. 2.— A. 

1515 ii. — .)— The right to 

po.s.ses.sion in the purchaser is not a 
necessttiy incident to an executory 
contract for the sale of land. Tliis 
right remaiuH In tho vendor until full 
payment of the inirchase price, unless 
express provision to the contrary is 
made in the contract.- - Manhell v. 
Smith, 119311 1 W. W. II. i>63.— CAN. 

8g. }Vhat amounts to possession — 
Actual occupation of part .] — McKinnon 
V. McDonald (1867), 13 Gr. 152.— CAN. 

sh. liiglU to possession as against 
transferee of land.] — Pltf., a purchaser 
under an agreement for tho sale of 
land which provided that ho shouhl 
have the right to immediate possession, 
entered into posBcssion filed a 
caveat t claiming an inttTi'st as owner 
under the agreement. Tho vendor 
assigned the agreement to the M. H. Co. 
& subsequently transferred the land 
to deft. CO. which obtained a certificate 
of title subject to the caveat, but 
acquired no rights under the agreement 
for sale. Pltf. having left the property, 
deft. CO. put (left, into possession 
without th<5 knowledge or cousent of 
nltf. //rid .* pltf. was entitled to a 
Hidgment declaring him entitled to 
immediate possession of tho property, & 
was entitled also to damagos for the 
wrongful user of his land, sucdi damagos 


to be calculated & allowed up to 6c 
inclusive of the day of the entry of the 
judgment. — ^V abdell v. Gray-Camp- 
BELL, Ltd. & SCARROW, [1929] 3 

D. L. H. 48S; 2 W. W. K. 113; 23 
S. L. R. .527 : revsg.. [19291 2 D. L. H. 
362 : 1 \V. \V. It. 211.— CAN. 

PART VI. SECT. 1, SUB-SECT. 3~B. 

si. Covenant to leave improvements — 
Liability for removal of house.Y — Under 
an agreemcnl- for tho sale of land, the 
registered owner being tho vendor, the 
pui'chascr agreed for himself, his 
assigns, etc., that all improvements 
placed on the land should remain 
thereon & not be removed or destroyed 
until final iiayment for the land had 
been made. Deft. P., tho as.signee of 
the puiehaser, built a house on the 
land. sold the house to deft. S., 
who was ignorant of the terms of said 
agreement. The house, although built, 
oh skids, was found to have become in 
fact & within tho intention of the agmo- 
meut part of the soil at tho time of the 
sale to S. The vendor obt/alned a final 
order for “ foreclosure!!, ** but befoi’C it 
w'as granted S. had removed the house 
from the land & refused to return it 
Held : both defts. were liable in 
damagos to tho vendor for tho value of 
the house at tho time of its removal, 
although it was not shown that the 
land was worth less than tho amount, 
owing to the vendor under the agree- 
ment for sale. — Canadiajn Pacific Hy. 
Co. V. Prickett & Showalteb, [1930] 
2 W, W, H. 65 ; 3 D. L. R. 800.— 
GAN. 



Casas 1631-2049. English and Empihb Digest Supplement. 


1631. Add, Annotation : — Held. Oxford Corpu. v. 
Oxford Electric Co. (1930), U3 L. T. 677. 

1640. Add, CUation .•—[1928] Oh. 310. 

1656. Add, Annotation ; — Refd. Oxford Corpn. v, 
Oxford Electric Co. (1930), 148 L. T. 677. 


1682. Add, Annotation: — Refd. Oxford Corpn. v, 
Oxford Electric Co. (1930), 143 L. T. 677. 
1716. Add, Annotation : — Refd. Be Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. 

1786. Add, Citation [1927] B. & 0. R. 137. 


Part VII. — Vendor and Purchaser Summons. 


1802. Add, Annotation : — Consd. Clayton v, Clay- 
ton, [1930] 2 Ch. 12. 

1822. Add, Annotation : — Refd. Flexman v, Cor- 
bett, [1930] 1 Ch. 672. 

1823. Add, Annotation : — Refd. .Tolinson v, Clarke, 
[1928] Ch. 847. 


1832. Add, Annotation: — As to (2) FoUd. Charles 
Hnnt, Ltd. v. Palmer, [1931] 2 Ch. 287. 
1873. In cross-i’eferencc3H before this case, for 
Ord. 03 ” read “ Ord. 58.’^ 


Part VIII.- Remedies under an Uncompleted Contract 


1944a. S. P, Westeuman v, Pa.ntltn (1900), 3 
Seton on Judgments & Orders, 7th ed. 2218. 
Annotation : — ^Folld. Oldo v. OJde, [1904] 1 Ch. 35. 

2006. Add. xinnotation : — Refd. Wilson t’. Balfour 
(1929), 45 T. L. R. 625. 

2009a. .] — Beunaud v, Wh^liams, No* 

2182, post. 


2013. Add. Annotation : — Dbtd. Bernard v. Williams 
(1928), 139 L. T. 22. 

2014. Add. Annotation Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

2049. A dd. Annotation : — Refd. Be SandweU Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
277. 


PART VI. SECT. 1. SUB-SECT. 5. 

g i. Taxes — Composition uHlh 

revenue aiithoi'iHcs —Effect o/.]— K ktll 
V. Hunter (1928), 39 B. C. R. 39G.— 

CAN. 

n i. To kmwledfffl of vendor — 

Effect of sale on action for purchase- 
■moneif.) — Resp,, rppre&entiner the 
vendor, sued applt., reprosen ting the 
purchaser, for the balance of the price 
of sale of a certain parc-el of land. 
I’he latter denied his liability on the 
gi’ound that the propei't-y could not ho 
transferred to him by the vendor as it 
had been sold for unpaid taxes ; Imt 
the vendor contended that the pur- 
chaser was still bound because th<5 sale 
of the property for taxes waa due to 
the failure by the pui*chaser to pay 
thorn as coveuantod i—Held : rosp.’s 
action should bo dismissed. The 
vendor w'as aware that tho taxes had 
not been paid Sc was lookint^ to the 
purchaser for the money vvliei*ewith to 
pay thorn ; he had already collected 
some rent for the property which he 
was holding as a credit against the 
taxes, & it can bo inferred that the 
vendor anticipated that payments on 
account of taxes, when made, would 
pass through his hands. When, there- 
fore, tho property was sold for taxes, 
it was not because tho vendor was 
misled into a belief that the purchaser 
had paid or intended to pay tiie taxes ; 
tho vendor had been notified, 
previously to the sale for taxes, that 
tho purchaser repudiated the contract 
Sc w^as looking for a refund of his pay- 
ments, & In withholding payment of 
the municipal claim the vendor acted 
deliberately, with a full knowledge of 
tho facta. — Royal Tiutst Co. v. 
Kennedy. fl930J S. C. R. 602; 4 

I). L. R. 808.— CAN. 

o i. . -Every vendor Sc pur- 
chaser of land situate In Alberta must 
be held to have contracted with 
reference to ITiieamed rncrement Tax 
Act, Sc, In the absence of an agreomont 
to the ooiitrory, there Is implied in an 
agreement for the sale & purchase of 
such laud an obligation on the vendor 
to pay or cause to be paid the portion 


of the tax payable In respect of any 
increase in value prior to the making 
of .said agreement, or, at least, thei'c is 
implied an agi*eemeiit by the vendor 
that , if tho pm-ebaser pays the vendor's 
portion of the tax, the purchaser will 
be entitled to recover it from him. — 
Canadian AMEUiCAV Trust Co., Ltd. 
& Central PnoREUTifcs, Ltd. v. 
McMullen, 119291 3 I). L. R. 867 ; 2 
W. W. n. 29r» ; 24 Alta. L. R. 153; 
rersff., [1020] 2 D. L. K. 555.-- CAN. 

PART VI. SECT. 2, SUB-SECT. 1— A. 

sm. Lease by purchaser ,] — A lease 
given by a peraon with only a limited 
right, e.g. a purchaser under an agree- 
ment for sale, must be suldect to the 
Infirmities or Uinitations of ids own 
title. An assignment, by the pur- 
chu.scr, of his rights under the agree- 
meut to purchase cjannol convey the 
interest which he had vested in his 
lessee by tho lease. Sc the fact that tho 
assignment is to his vendor makes no 
difference in this rt'spect. — Lindsay 

V . Gibboney, [1931] I W. W. IL 728 ; 
revsg., [1931] 1 VV. W. R, 618.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1.— A. 

k (p. 221) i. Requisiles of 

valid canc^lkttion notie'e .] — Brown v,, 
Roberts (1912), 17 B. C. U. 16.— 
CAN. 

o (p. 223) i. — .]— 

Hamilton v. Taylor (1919), 47 

N. B. R. 145.— CAN. 

aa i. On Habilvty of defendattl 

for costs.] — Where a vendor suing for 
speclflo performane.e, personal Judg- 
ment, Sc in default of payment tho 
usual relief by way of cancellation 
immediately on becoming cn- 
MLIed to judgment to take a judgment 
for emn^ollatloii, a provision for pay- 
ment of costs by the deft, personally 
on his failure to redeem should not 
ordinarily be included in the judgment, 
at least whert? deft, has not defended 
tho action. — Beaton v. Hambiukj 
(Man.), [1929] 1 1). L. R. 982 ; 1 

W. W. R. 375.— CAN, 

ee i. In an action to have 

an agroemout for the sale of land 

6 


doolai‘t)d determined & the payments 
made thereunder forfeited ; 

a defaulting purchaser who Is Ticraisting 
in his <lt!fault & rt)f'using to perform his 
contract cannot have any relief under 
the eqnitabhj jurisdiction of the ct. ; 
therefore defts. w'cre not entitled to 
have the moueys paid imdcr the agree- 
ment returned to thorn. — Oughton v. 
OaEPREGUV, [1931] 1 W. W. R. 604; 

2 1>. L. K. 996.— CAN. 

sm. Vendor unable to give title — 
Through purchaser’s acts — LiahilUy of 
purchaser under contrart .] — WlLKlN r. 
Bhown (Alta.), [1927] 2 D. L. R, 87.— 
CAN. 

sn. 7'ime allotned purchaser to make 
good default — Dependent on circum- 
stances.] — Singer v. Garrett, [1929] 
4 D. L. R. 132 ; 2 W. W. R. 201 ; 41 
B. C. R. 160.— can. 

PART Vni. SECT. 2, SUB-SECT. 2.— A. 

1971 X, .] — In an action 

by a purchaser to have an agreement 
for the sale of land dtxilai'ed rescinded 
Si for tho return of a sum of monev 
paid thereunder Sc another sura, which 
was an amount realised by the vendor, 
out of grain sold from the land, in 
excess of the interest payable under 
the agreemont : — Held : tho two it-ems 
should bo considered os a deposit & 
08 part of the cash payment respec- 
tively, that the purchaser had in fact 
abandoned the laud,- & that tlirough 
the failure of the purchaser to com- 
plete the vendor had suffered lose In 
an amount in excess of tho aggregate 
of said sums. Therefore, although the 
declaration of rescission, which was 
also asked for by deft., was granted, 
the claim for the return of tho money 
was dismissed. — Kwara v. Pipicr 
(Man.). 119301 1 D. L. R. 83; [1929] 

3 W. W. R. 392.— CAN. 

a i, Default by vendor — Prior 

to default by purchaser .] — Rogers & 
Brown v. Hazblhurst, (19301 2 

D. L. li. 609 ; 66 0. L. R. 81.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 8.— 

0. (b). 

o. Revad., 83 O. L. R. 78. 
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20ai. Add* AnnotcUiotiS : — Consd. Re Sand well 
Park OoUiery Oo., Pield v. The Co., [1929] 
1 Ch. 277 ; Lock v. Bell (1030), 69 L, Jo. 219. 
Reid. Bernard v. WilliamB (1928), 139 L. T. 22. 
2080. Add, Annotation : — Distd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

2087. Add. Annotation : — Refd. Curtis Moffat v. 

Wheeler, [1929] 2 Oh. 221. 

2151. Add, Amiotation : — Refd. Re Sand well Park 
OolUery Co., Field v. The Co., [1929] 1 Oh. 
277. 

2163. Add. Annotation : — Ae to {i) Consd. Re Sand- 
weU Park OolUery Co.. Field v. The Co., [1929] 
1 Ch. 277. 

2182. To the existing paragraph add as follows : — 
Scndile : if time had not been of the essence, 


pltf. would not, in an action for recovery 
of deposit, have been entitled to rely on the 
absence of any memorandum in writing of 
the contract. 

Add, Citation : — 139 L. T. 22. 

2199. Add. Annotation : — Distd. Re Belcham ifc 
Gawley’s, Contract, [1930] 1 Ch. 50. 

2215. Add, Annotation : — Folld. Flexman v. Cor- 
bett, [1930] 1 Ch. 072. 

2220. Add. Annoiaiion : — Consd. Re Belcham 
Gawley’s Contract, [1930] 1 Ch. 50. 

2228. Add. Annoiaiion : — Folld. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 50, 

2224. Add. Annotation : — Consd. Re Belcham 
Gawley’s Contract, [1930] 1 Ch. 50. 


PART VIH. SECT. 2, SUB-SECT. 3.— 
C. (e). 

2062 i. Misrepreaentalion — Of 
of vendor .] — Where the ground of 
roHcisslou of a contract for tho purchase 
of land 1 r tho fraudulent lulsropreseiita- 
tlt)Ti of the agent of tho vendor, 
therefore, in law of the vendor himself, 
tho purchasor is on titled to resiUutio 
in integrum from the vendor & there- 
fore even though a deposit under the 
contract has been paid to tho agent as 
“ stakeholder tho purchaser is en- 
titled to an order for the repayment of 
the deposit by tho vendor. — Swindle 
r. Knibb (1929), 29 S. K. N. S. W. 
325 ; 40 N. S. W. W. N. 102.— AUS. 

PART VIII. SECT. 2, SUB-SECT. 3.~ 
C. (h). 

80 . Deposit paid — Provisio7i for pny- 
VI (mi of farther sum on fired doie — 
Failure of purchmer to pay,]—' Held : 
although tho vendor had neither 
(ixeentt'd nor oUored to execute a con- 
voyanctj he was entitled to sue before 
eomploflon, inasmuch as the contract. 
11 x 0(1 a definite datri for Uu> payment 
tfz did not postpone it until (jonipletton 
or until after completion. — i’EiiPETtTAL 
Tuustee Co. V . Union Tkustee Co. 
(1927), 28 S. li. N. S. W. 222; 45 
N. S. W. W. N. 30.— AUS. 


PART Vni. SECT. 2, SUB-SECT. 3.— E. 

f i. .] — Where the ct. gives a 

])urely equitable relief as in the case of 
rescission of a contract & repayment 
of the moneys paid by the purchaser, 
the mone 3 ''fi will carry interest from tho 
date of the ])ayment until the date of 
rei>ayiuont, whenever repayment takes 
place, but will not carry interest 
as a judgment. — SKiNNtut v. James 
Syphonio Visible Measures, Ltd. 
(1927), 28 S. 11. N. S. W. 20.— AUS. 


PART VIII. SECT. 2, SUB-SECT. 3.— Q. 

sp. Form of action .] — Clarke v. 
Anderson (1839), 4 Ont. Dig. 7210.— 


PART VIII. SECT. 3. 


m (p. 242) i. .] — When a 

contract of sale & purchase is nut an 
end to by tho vendor on the purchaser's 
defatilt, & it is silent as tn the right in 
that event to retain or r<x-over back 
instalments of tho purchase -money 
already paid, tho purchaser can recover 
them from tho vendor subject to the 
deduction of the amount of such loss 
as the viiudor has siifTorod through tho 
puiuhaser'a failure to complete. — 
SiTSPHENsoN V. Bromley, [1928] 4 
D. L. K. 737 ; [1928] 3 W. W. B. 370; 
37 Man. L. R. 487.— CAN. 


o (p. 242) i. .] — H.aoen v. 

Ferris (1915), 31 W. L. II. 061 ; 8 
W. W. K. 1039.— CAN. 

m (p. 243) i. Repudiation by 

. _,r.l — Where on agreement for 

tho sale of land is silent as to what Is 
to become of instalments of puTObase- 


moncy already paid on tho cancellation 
of i-hc contract, the puivhaBor is not 
entitled to recover them from tho 
vendor where tho purchaser has re- 
pudiated or voluntarily abandoned the 
(jon tract. — Great West Lifb: Ass’oe 
Oo. V. Prairie Developmeni’s, Ltd., 
[19281 3 W. W. R. 601.— CAN. 

•r. On cancellation — Kecessily for 
erpre.S8 agreement.] — Cron holm v. Cole 
[1928] 3 D. L. R. 321.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 1. 

a I. Failure of vendor to perforni 

conditum — Covdilion to learn bond on 
properly ,] — Freeman v. Maxwell, 
[1928] S. C. (Ct. of Sees.) 682.— SCOT. 


PART VIII. SECT. 4, SUB-EffilCT. 3.— 
A. (a). 

2151 vi. .] — The agree- 

ment for sale held to show an Intention 
to sell tho minerals os well as the 
sui’face ; &, since the vendor was 

unable to make title to the minerals, 
the purchaser ivas held entitled to 
have tho vendor’s action for specific 
performance dismissed & to succeed 
on his counterclaim for rescission. — 
Knight Sugar Co., Ltd. v. Webster, 
[1929] 4 D. L. R. 591 ; 2 W. R. 
505 ; 24 Alta. L. R. 174 ; revsd., 

1 1930] S. O. R. 518 ; 4 D. L. R. 343.— 
CAN. 

Bt. Vendor unable to give title — Public 
Works Act, 1908. s. 116.] — Upham v. 
Bardkbs. [19271 N. Z.L.R. 722.— N.Z. 

sw. Prior sale to another purcluiser .] — 
Whci e a vendor of land under an u^oe- 
ment for sale maintained in force a ludg- 
moiit recover<)d against the purchaser 
for the puridiase-money he was held to 
have thereby continued the purchaser’s 
right to pay tho money, cure his default 
it reinstate tht» agWMunout ; & where 
such right in the purchaser had been 
so continued & was existing at tho 
time the vendor brought suit to enforce 
a subsequent agreement with another 
purchaser, deft., for tho sale of the 
sauie land & deft, had repudiated his 
agrceiuent promptly on discovery of 
said outstanding right in tho first 
purchaser : — Held : the vendor could 
not succeed, oven though he was able 
to make title at tho time of the hear- 
ing. Pltf.’s position was liold not to 
have been Improved by a clause in the 
agreement providing for actMjptanoe of 
i.itie by deft. — If arveit v. Malanghtuc. 
110311 3 W. W. it. ,596; [1932] 1 

{). li. \l. 407 ; 40 Man. li. U. 7S. CAN. 


PART VIII. SECT. 4, SUB-SECT. 3- C. 

1, Waiver .] — WiLOOX v. 

Jewell, [1931] 2 W. W. R. 460; 2 
D. L. R, 873 ; 25 Alta. L. R. 464.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.-- 
D. (a). 

p. Revad., 16 Saak. L. R. 410. 


7 


P i. .] — WAUfER r. 

Kllto'JT, I193ij 1 D. L. K. 120; 66 
(). L. K. 195.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (b). 

f i. In certificates — Agree- 

7netit to sell land ** as described in certiji^ 
cates .'*] — McLean v. Standard TRU.STfl 
Co., [1931 1 1 W. W. R. 442 ; 2 D. L. R. 
463 ; 25 Altii. li. P. 550. -CAN. 


t i. Value of crop .] — In ascer- 

taining whether an unfounded ropre- 
Kcutatlon by a buyer or seller is open to 
redi‘es8 in any form, the means of know- 
ledge of the parties must be considered. 
If tho roisrepicsontation is on a subject 
peculiarly within the knowledge of the 
party making it & be relied on by the 
other party It may be legally cognisable, 
hut when' the facts are not only avail- 
able to the other party hut also ho 
applies or ip able to apply unrcsirlctt'd 
mc'ans of injiuT-% & is not induced to 
withhold inquiry, the olleged mis- 
ropresontation is probably no more 
than “ dealers’ talk ” In which each 
party from his own standpoint of buyer 
or sellor usually indulges. 

A purchaser of a farm sued for 
itiscisslon of the coiitract of sale on the 
gi'ouud that he had been Induced to 
buy by the vendor’s statoment that 
the crop, which was then ont & Included 
In tho sale but not yet threshed, was 
worth a certain amount which, after 
threshing, proved to bo excessive, to 
the extent of about two & a half times 
its real value. The judge, who dealt 
with the representation as an Innocent 
one, decreed rescission, & deft, up- 
I)ealed : — Held : because of the ar)pU- 
calion of the above principle, & also 
because of the difficulty In finding that 


a representation of that kind was one 
whicn was really lolicd on by pltf. & 
went to the root of tho conl-mct, the 
appeal should bo allowed.— Uarch v. 
Horne, [1930] 1 W. W. K. 810; 3 
D, L. R. 647 ; 38 Man. L. R. 600 ; 
revsg., [1929] 4 D. L. It. 809 ; 2 

W. W, R. 673.— CAN. 


PART VIII. SECT. 4. SUB-SECT. 3.— E. 

Bt. Iic,driciivc coimani — J)isclosurc 
of “ huUding co?’e/win<.”J— CJertain laud 
was sold subject to a special condition 
that the sale was made subject to 
the existing building covenant which 
provides (inter alia) that no building 
may be erected other than of brick or 
stonO' or at cost of loss than £500.” 
Tho building covenant later disejosed 
on tho title further provided, ” & no 
such building so ei*ectod shall bo used 
or occupied for auy other purpose 
than a private dwelling-house ” : — 
Held ; the phrase ” building covenant” 
did not primarily denote a covenant 
dealing only with tho construction of 
tho building, but. Included a covenant 
dealing with its user, & therefore, 
there was a sufidcient discloAure by 
the vendors. — Shenstone v. Hewson 
(No. 3) (1929), 29 S. R. N. S. W. 377; 
46 N. S. W. W. N. 93.— AUS. 
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2242a. — Part ot purchase-money Sc 

money spent on Improvements.] — Cornwall 
V. Williams (1701), CoUes, 117 ; 1 E. R. 
209, H. L. 


2287. Add. Annotation : — Reid. Cuitis Moll'at v. 

Wheeler (1929), 98 L. J. Ch. 374. 

2306. Add. Annotations : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Oh. 224; Barnes v.Cadogan 
Developments, Ltd., [1930] 1 Oh. 479. 


Part IX.— The 

2366. Add. Annotation : — Refd. Bernard v. Williams 
(1928), 139 lu T. 22. 

2367. Add. Annotation : - Refd. Cuitis Moffat v. 
Wheeler, [1929] 2 Oh. 224. 

2379a. .]~-/?c Duhrant & Stoner 

(1881), 18 Ch. D. 106 ; 45 L. T. 363 ; 30 
W. R. 37, C. A, 

Annoialioiis : — Refd. Re Ncw’t^^n'B TniPts (1882), 23 Ch. D. 

181 ; MiUer v. Collins, [1896] 1 Ch. 573. 

2382. Add. Annotation : — Refd. General Medical 
Council V. 1. R. Comrs., English Branch 
Council of General Medici Council v. Same 
(1928), 139 L. T. 225. 

2450. Add. Annotation : — As to (3) Refd. Blav v* 
Pollard & Morris, [1930] 1 K. B. 628. 

2475. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

2475a. Consent in favour of specified 

nominee.! — On a sale of leaseholds by an 
original lessee, completion in favour of a 
solvent nominee of the purchaser can be 
enforced, unless it is shown that the sale was I 


Conveyance. 

granted upon considerations purely personal 
to the purchaser, but the purchaser must join 
in the assignment for the purpose of 
guaranteeing the performance of the 
covenants. 

Pltf. CO. agreed to purchase from deft, 
property of which deft, was under-lessee. 
Her underlease contained a covenant not 
to assign without the under-lessor’s consent, 
not to be withheld in the case of a responsible 
assignee. The under-lessor refused a licence 
to assign to pltf. co., but deft.’s solrs. were 
informed that a licence would be granted 
to complete in favour of a specified nominee. 
The licence was in fact available, but deft, 
never formally applied for it ; & ultimately 
her soh-s. returned the deposit paid by pltf. 
co., who thereupon brought this action for 
specific performance : — Hcjd : deft, could 
be compelled to complete in favour of the 
specified nominee. 

Lord Cairns indeed seems to have con- 
sidered that, if the phrase [subject to the 
title being approved by our solrs.] meant 


PART VIII. SECT. 7, SUB-SECT. 1. 

r i. .]-~A vendor suing a 

purchaser in default, under an agree - 
lueiit for the sale of land is entitled to 
apply for personal judgment with leave 
to issue execution thereon & wlt.li 
liberty to apply further in the event of it 
l)eing found impossible to realise 1-ho 
amount of the judgment. This furthijr 
relief may take the form of a sale of the 
land or rescission of the agreement, 
depending on what has boon done 
under the exiJCiition Issued on the 
judgment. — Uucklev Sc ScnEix v. 
Heckejrt, [1932] 1 W. W. R. 831.— 
CAN. 

PART VIII. SECT. 7, SUB-SECT. 3. 

c i. Sale of hotel <£? licence .] — 

TlcUl : the measure of damagtis was 
the difference between the price agreed 
& the value of the land considert‘d as a 
security for realising the deficiency in 
the sum contracted to be paid, less the 
amount of the deposit paid by the 
purcliaser, & the net amount of the 
compensation received by the owner 
under the Licensing Act. — Sumjvieus 
r. Cocks, [1928] \V. A. L. K. 115.- 
AUS. 

PART VIII. SECT. 7, SUB-SECT. 4. 

A. (c). 

2336 i. Revsd., 10 Alta. L. K. 478. 

sv. Auction fees.] — Pltf., at an 
auction of certain property, was 
declared the purchaser, & he thereupon 
paid the deposit 6c the auctioneer’s 
fees, as provided by tbo conditions of 
sale, ’i’hese conditions cnulained one 
in the usual form enabling the vendor 
to rescind the contract If the purchaser 
made any objection or requisition 
which the vendor was unable or un- 
willing to jxjinovo or comply with. 
The sale broke down following the 
vendor's reply to a requisiUon of the 
pui*cbaser, the vendor having added 
that If the purchaser iusistAsd on the 
requisiUon he would rescind the con- 
tract, pursuant to the condiUona of 


sale. This reply was, in the opinion 
of the ct., neither capricious nor un- 
reasonable. The purchaser replied 
stating that he insisted on his object ion, 
& that he ro<iuIrcd the vendor to return 
the deposit & the auctioneer's fees. 
The vendor returned the deposit, but 
not the auctioneer’s fees. Sc the pur- 
chaser Hubscijuently sued the vendor 
for the amount of them : — Held : as 
the only way in which tbo purchaser 
could recover these foes w’as as damages 
for hiuoch of contract, & as there had 
been no bicach of contract on the 
vendor’s part, the claim failed. — 
M’MAHON V. GAiTNEY, [1930] I. R. 
576,~ IR. 

PART IX. SECT. 1. 

sw. What passes by conveyance ,.] — 
Buildings erected by the owner of land 
for use in the making of bricks held to 
form part of the realty, although some 
of them were attached to the land by 
nothing but tholr own weight. They 
therefore became the property of deft, 
who became registered o^vner of the 
land in pursuance of the purchase 
thereof at a tax sale under the Asscas- 
ment Act. Certain machinci'y in said 
buildings was also hold part of the 
realty. — McCirroiiEON v. Lighteoot, 
[19281 2 W. W. R. 240.— CAN. 

sx. .1 — Wire fencing & fence 

posts erected or completed by the deft, 
while ho occupied land, previously 
rented to him, as purchaser under an 
Instolmeu •- agreement made with the 
Crown held to have become part of the 
soil, & therefore, to have passed to 
the Crown when the deft, gave up the 
agreement & surrendered all hh? interest 
in the land to the Crown, & to have 
become 8Ubsoq.uent]y the pronertv of 
the pltf. when ho purchased the land 
from the Crown. — LAROCUEUJa: r. 
Marchaxd, [1928J 3 W. W. II. 731.— 
CAN. 

PART IX. SECT. 6. SUB-SECT. 1.— 
E. (a). 

sy. Description by reference to monu> 


menis .] — Apart from special statutory 
provisions, the descriptlou in a convey- 
ance of land is to be construed by 
reference to the monuments on the 
ground. — INIcDonald ij. Knudben, 
119281 3 D. L. B. 242 ; [1928] 2 W. W. 
11. .077.— CAN. 


PART IX. SECT. 5, SUB-SECT. 1,- 
E. (c). 

si. Futures — What orr.]— On th(< 
question whether a c^ertain thing is a 
tixturo the jmsition of an impaid 
vendor with respect to a purchaser of 
the land, like that of a mlgee. witii 
respect to a mtgor.. Is much stronger 
than that of a landlord where the thing 
is claimed by a tenant. Since the 
intention with which the thing was 
placed upon the land is one of the main 
factors in determining said question 
the inference that tiie real intention 
was that the thing should i)e a per- 
manent improvement of the fre.ohr)hl 
is more n;adlly to be drawn in the cas(' 
of a purchaser who placed Oie tiling 
on land which ho has agi'ccd tc» buy or 
found it already there than it is in tlu* 
case vviierc tiie thing is placed upon tho 
laud by a tenant. ^J’he thing in 
question in the jwesent cjiso was a 
two-storey building with an attached 
lean-to, the whole resting on stones 
laid on the ground, there being a dirt 
ciilar luider the main building.— 
PeTKOFFI’. liHlQHTWElJ. (No. 2). [19321 
1 W. W. Jl. 59 ; 1 1). L. It. 732 ; 40 

Man. L. It. 124.— CAN. 

sm. — — ---- Fannina mill.] 
Banfohd V. Bugkeufikld.s, Ja’P.. 
[19321 2 D. L. It. 804.— CAN. 

an. — - Oil burner.]- An oil 

Imrner although only anricxcHl to tiie 
freehold by slight attaclimcnit to the 
furnace Sc, by pipes & wires attachcil 
to the walls of the house is a fixture,- - 
Fess Oil Bubnkhs, Ltd. v. Mu'fuae 
Investments, Ltd., [1932] 2 D. L. 11. 
16 ; O, R. 203.— CAN. 
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what the Ct. of Appeal thought it meant, 
it would follow that the purchaser was at 
liberty through, the medium of his solr. to 
decline the titlo from mei»e caprice ; but none 
of the judges accepted this extreme view. 
It is reasonable, they thought, to imply good 
faith as a necessary ingredient. On the 
other hand, it seems to be putting an undue 
strain on the words to construe them, when 
used by a layman, as connoting not the 
approval of his own solr., which is their plain. 


ordinary meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (Maugham, J.). — Cuktis 
Moffat, IjTD. v. Wheeler, [1929] 2 Oh. 224 ; 
98 L. J. Oh. 374 ; 141 T. 538. 

2530a. Right to give directions as to application of 
purchase-money — Application of Law of 
Property Act, 1925 (c. 20), s. 27.]— 7/c 

Wight & Best*s Brewery Oo., Ltd.’h 
Contract (1928), 73 Sol. .lo. 76. 


Part X. Title Deeds. 


2571. Add. Annotation : — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

2576. Add. Annotation : — Refd, Clayton v. 

Clayton, [1930] 2 Ch. 12. 

2588. Add. Annotation : — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

2596a. Statutory acknowledgment — ^Purchase from 
administrator.]— In view of Administration 
of Estates Act, 1926 (c. 23), s. 36, which pro- 
vides for the indorsement, after Jan. 1, 


1926, on the probate or letters of adminis- 
tration of notices of as.sents or conveyances 
of a legal estate by a personal representative, 
a purchaser of real estate can now require a 
vendor to include a probate or letters of 
administration in such statutory acknow- 
ledgment for production & delivery of copies 
of muniments of title as the vendor may b(; 
bound to give. — Re Miller & Pickersoill’s 
Contract, [1931] 1 Ch. 511 ; 100 1.. J. Cb. 
257 ; 144 L. T. 635. 


Part XI. -Position of Parties after Completion. 


2614. Add. Annotation : — Refd. Grant v. Edmond- 
son (1930), 143 L. T. 749. 

2615. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2618. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2623a. Covenant for joint user of cistern — Con- 
struction.] — Hey V. Appleyard (1855), 24 
L. T. O. S. 310. 

2625. Add. Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Cb. 56. 


2646. Add. Annotation : — ^Refd. Chats worth 

Estates Co. v. FeweU, [1031] 1 Ch. 224. 

2664. Add. Annotation As lo (J ) Folld. He 
Runnyfield, [19321 1 Ch. 79. 

2665. Add. Annotation : — to (2) Folld. Rc 
Sunnyfield, [1932] 1 Ch. 79. 

2667. Add. Annotation : — Refd. Grant v, Edmond- 
son (1930), 143 L. T. 749. 

2683a. .] — Stevens v. Willing & Co., 

Ltd. (1929), 167 L. T. Jo. 178 ; 67 L. Jo. 223; 
[1929] W. N. 53. 


PART IX. SECT. 8. SUB-SECT. 3.— A. 

sz. Crop-pairmcnt plan— Conversion 
of crop -Lialdlify of purchaser.]— 
Groves v. Huix (Alta.), [19261 2 
J). L. K. 640 ; [1926] 1 W. W. li. 910. 

CAN. 

sa. yiprecmeni by purchaser to pay a 
certain sum cC* to take over a loan oj 
spccifieH amount — L<mn of smaller 
anu/uTU Subsequent agrecniini by pur' 
chaser to pay difference — Action for 
balance of purchase price.] — LONOO- 
RARDi V. Larkin (1928), 28 S. R. 
N. S. W. 248 ; 45 N. S. W- W. N. 64.— 
AUS. 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (0) I. 

b i. — — Effect of death of ayent .] — 

(1) In view of tho coTiree of dealing 
adopted by tho parties to an agroement 
for the sale & purchase of land : — Ueld : 
a private banker, to whom the pur- 
chaser made tho cash payment & tho 
payment agreed to be deposited pend- 
ing the clearing of tho title, was a 
iriisteo owing duties to both parties, 

(2) A clear title was obtained by the 
banker & doUvored to the purchaser, 
but before the vendor obtained pay- 
ment from the banker of the full 
amount of the puiuhase-prioe deposited 
with him the banker died & his olfleo 
closed Its doors. Tho vendor, having 
failed to obtain the balance of the 
pui^hase-iuonoy, sued tho purchaser 
theiefor : — Held : tho loss which had 


occujwd must be borne by the vendor. 
— Stupfco V. Fahn, [1931] 1 W. W. R. 
268 4 2 11. L. R. 237 ; 25 S. L. R. 235. - 

CAN. 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (c) ii. 

2532 i. Authority to receive purchase^ 
?aonej/.l— Where the vendor's solicitor 
appropriated tho purchase -money to 
hiB own use : — Held : the solr. was 
agent for the vendor, who must bear 
the loss. — C heeseman v. Corey (1913), 
13 K. h. R. 469 ,* 15 P. L. R. 415.— 
CAN. 


PART IX. SECT. 8, SUB-SECT. 3.— 
D. (a). 

gb. Conveyance to trustee — Agreement 
for sale by holders of equitable estate— 
Party entitled to purchase-mortey ,] — 
Draper v. IUdbnhtjrst (1892), 21 
S. C. R. 714.— CAN. 


PART XI. SECT. 2, SUB-SECT. 1. 

q, affd. [1928] 3 P.L. R. 491 ; [1928] 
2 W. W. R. 307 ; 23 Alta. L. R. 474.— 

CAN. 

tc. Covenant against assignment — 
Waiver.] — Peikofp v. Paisner, 
Brigbtv’ELL V. Pkikoi-t. [1029) 4 
D. L. R. 1077 ; I W. W. R. 931 ; 38 
Man. L. R. 151.— CAN. 


PART XI. SECT. 2, SUB-SECT. 3.-B. 

n i. Covenant for supply of water. 1 

— Rosamund v. Foroie (1871), 18 
Gr. 370.— CAN. 


PART XI. SECT. 2, SUB-SECT. 4.— B. 

2666 vili. .1— Wanek . 

Trioi^, (192812 I). L. R. 793 ; [1928] 1 
W. W. R. 903.— CAN. 


PART XL SECT. 2, SUB-SECT. 4. - 
C. (a) i. 

d i. “ Sunroom ” — Whether 

verandah or porch.] — He Campbell & 
CowDY, [1928] 1 P. L. R. 1034 ; 61 
0. L, R. 545.— CAN. 


d ii. ** Duplex house ** — Whether 

detached residence.] — He Toronto 
General Trusts Corpn. & Crowley, 
[1928] 4 D. L. R. 609 ; 62 O. Lv R. 
593;— CAN. 


PART XL SECT. 2. SUB-SECT. 4.— 
C. (a) U. 

Bz. Covenant to erect “ house — 
Garage.] — Pltf. & another sold certain 
property to deft, subject to tho con- 
dition that deft, erect a house of cci*taUi 
value thereon which would not be 
within less tlian six feet from the west 
side of the lot so sold : — Held : tho 
word liouse as so used Included the 
ordinary outbuilding, &, therefore, 
pltf. was entitled to an injunction 
restraining deft, from proceeding with 
the buUdmg of a garage. — ^Milliken 
V. Youno7719281 3 WTW. R, 547: on 
appeal. [1929] 3 P. L. R. 64 ; 1 W. \\\ It. 
213 ; 23 S. L. R. 370.— CAN. 



Cases 268&— 2807b. English iHD Empire Digest Supplement. 


2686. Annotatian : — FoUd. lie Sunnyfield, 

[1932] 1 Ch. 79. 

2698. Add. Annotation : — Consd. Sunderland & 
South Shields Water Co. v. Hilton (1928), 97 
L. J. K. B. 616. 

2700. Add. Annotations : — Distd. Sunderland & 
South Shields Water Co. v. Hilton (1928), 97 
L, J. K. B. 616. Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 268. 

2701a. Covenant against building bungalow — 
Meaning of “ bungalow.’*] — conveyance 
contained a covenant by the pui'chaser “ not 
to erect more than one bungalow ” on the piece 
of land conveyed : — Held : a bungalow was 
a building of which the walls, with the 
excei^tion of any gables, were no higher than 
the ground floor, & of w'hich the roof started 
at a point substantially not higher than 
the top of the wall of the ground floor, & that 
it was immaterial in what way the space in 
the roof of the building so constructed was 
used. -Ward r. Paterson, [1929] 2 Ch. 396 ; 
45 T. L. R. 510 ; 98 L. .1. Ch. 446 ; 141 L. T. 
683. 

2705a. — Pltf. & deft-, both derived title to 

their respective propeHios from a common 
predecessor, who on his own purchase of 
botlii pjoperties in 1876 covenanted with his 
vendors not to erect any dwelling-house at 
a less cost price than £800, or any pair of 
semi-detached villas at a less cost price than 
£1,200. In 1927 deft, built houses at prices 
exceeding these amounts, but the houses, 

, owing to the great increase of building prices 
since 1870, were not of the type indicated by 
the prices of that date : — Held : deft, had 
not broken the 1876 covenants, which, on 
constmetion, related to the building prices 
ruling at the time the houses were actually 
erected.— Grant v. Derwent, [1929] 1 Ch. 
390 ; 98 L. ,T. Ch. 70 ; 140 L. T. 330 ; 93 
J. P. 113 ; 73 Sol. Jo. 59 ; 27 L. G. R. 179, 
C. A. 

2751. Add. Annotation Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2757. Add. Arinotaiions : — Consd. Southwark 
Revenue Officer v. Hoe (R.) & Co. (1930), 143 
L. T. 544. Refd. Shaw v. Pubhe Trustee 
(1929), 141 L. T. 465. 

2776. Add. Annotation : — Apld. Coplovitch v. 
Williams (1929), 73 Sol. Jo. 484. 

2779. Add. Annotation : — Refd. Grant v. Derwent 
[1928] Ch. 902. 

2785a. .] — In an action to enforce restrictive 

covenants against a purchaser with notice, 
bound only in equity, the deft, relied on two 
equitable defences, namely : (a) A general 
change in the character of the neighbourhood ; 
(b) An allegation that this change was 


brought about by the acts or omissions of 
the pltfs. or their predecessors: — Held: 
(1) in order to succeed on the first ground 
deft', must show so complete a change in the 
character of the neighbourhood as to render 
the covenants valueless to pltfs., so that an 
action to enforce them would be unmeri- 
torious, not bond fide, & merely brought for 
some ulterior purpose ; (2) in order to 

succeed on the second ground deft, must 
make out a sort of estoppel by showing that 
pltfs.* acts & omissions were such as to justify 
a reasonable person in believing that the 
covenants were no longer enforceable. 
(3) In order to keep their estate purely 
residential pltfs.* predecessors had imposed 
covenants preventing any house being used 
“ otherwise than as a private dwelling- 
house.** They or pltfs. had, however, 
licensed a number of schools, some blocks of 
flats, a hotel, in certain exceptional 
circumstances, three boarding houses, So 
without pltfs.* knowledge about half a dozen 
other boarding houses were being carried 
on in the area, which, however, still remained 
mainly residential : — Held : these acts & 
omissions did not prevent the pltfs. from 
restraining deft, from using his house as a 
guest house. — Chatsworth Estates Co. v. 

[1931] 1 Ch. 224 ; 100 L. J. Oli. 62 ; 
144 L. T. 302. 

2807a. Action to enforce restrictive covenant — 
What included — Exercise of power of re-entry 
of leasehold premises.] — An action by a 
reversioner to recover possession of lease- 
hold land, under a power of re-entry, for 
breach of a restrictive covenant contained 
in the lease is not a “ proceeding by action 
... to enforce a restrictive covenant ” 
witliin Law of Property Act, 1925 (c. 20), 
s. 84 (9). The ct. therefore will not stay such 
an action to enable the deft, to apply to th(^ 
authority referred to in the section for an 
order modifying or discharging the restric- 
tion which is the subject of the action.-— 
Iveagh V. Harris, [1929] 2 Ch. 142 ; 98 
L. J. Ch. 280 ; 141 L. T. 508 ; 45 T. L. R. 
319. 

2807b. Application for discharge.] — WJiere a 
conveyance of land never the subject of a 
building scheme contains restrictive cov(3- 
nants not, expressed to ho for the benefit of 
adjacent property or of a defined area So 
never passing by an assignment under which 
they can be enforced, the ct. in the exercise 
of its discretion under J-/aw of Property Act, 
1925 (c. 20), s. 84, So l^and Registration Act, 
1925 (c. 21), s. 82, may declare them nt) 
longer effective. 

Appet. was the freeholder of premises 
which a predecessor in title, on buying them 


PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a) Ui. 

2698 i. Whai constitutes breach — 
Hestriction to single, dtvelling — Block of 
flats .}— buUdinff two storeys In 
height & stmcturally divided into eight 
self-contained data, with a oarria^- 
way or passage in the middle of the 
building. & a roof aa one constructional 
unit over all. & having the entrances 
tf> all the data contained in a common 
portico, constitutes more than “ one 
house *’ within the meaning of a 
covenant not to erect more than one 
house . — Ex p. Hiqu Standard Ck)N- 
STRUonoNR. Ltd. (1928). 29 S. R. 
N. S. W. 274 ; 46 N.VS, W, W. N. 7r>.^ 
AUS. 


2698 ii. .]—Where 

the lots in a certain township hod all 
heen sold subject to the condition 
(inter alia) that ** the said lot is sold 
for residential purposes only & the 
purchaser shall have no right to sub- 
divide, nr transfer any portion of the 
lot aforesaid, hut on the contrary shall 
.only have the right to erect one 
residence with the necessary out- 
buildings & accessories on the said lot **: 
— Held: the erection of a block of 
flats upon a lot was prohibited by the 
condition. — Transvaal Consolidated 
Land & Exploration Co., Ltd. v. 
Black, [1929] A, D. 464.— S. AF. 


PART XI. SECT. 2, SUB-SECT. 4.- 
C. (a) iv. 

& Bedford Park PrkhbtSrian 
Church. 11928] 1 D. L. R. 354 ; 61 
0. h. VL 480.— CAN. 

PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a) V. 

p. Reesd., 11930] 3 W. W. R. 186. 

PART XI. SECT. 2, SUB-SECT. 4.— 
D. (a). 

sa. Notice under Property Law Act. 
1908, B. 94.1 — McConnell v. Mc- 
Cormick, [1929J N. Z. L. R, 500.— 

N.Z. 
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from the Ecclesiastical Oomrs. had cove- 
nanted for himself, his heirs & assigns, to use 
not otherwise than as a private residence 
& not for any purpose which, in the opinion 
of the surveyor for the time being of the 
Comrs. might be or become injurious to 
the adjacent property of the Comrs. their 
successors or assigns. These restrictions 
were entered in the Charges Itegister at the 
Land Registiy. Appct., unable to sell iiie 
l)remises as a private residence, negotiated 
with persons willing to buy them if the 
restrictions could be i)roved no longer 
e.ffective. 8o far as could be ascertained, 
the premises had never been the subject of a 
building scheme : the Comrs. no longer 
owned any property in the immediate 
neighboTirhood ; & neither they nor their 
successors in title to properties adjacent to 
the premises claimed the right to enforce the 
restrictions. On a summons for a declara- 
fion, under se<d.. 84 (2) of Law of Property 
Act, 1925 (c. 20), that no ])art of the premises 
was any longer affected by any of the restric- 
tions, & for the cancellation of the entry of the 
restrictions in “the Charges Register — Held : 
as there had never been a building scheme, & 
as tin? restrictions had never been expressly 
assigned or expressed to be for the benefit 
of adjacent property of the Comrs. or of any 
defined area near the i)renHse^, there was no 
one who could enforce the restrictions, whicli 
therefore no longer affected the premises. — 
hV SnxNYFiELD. [19321 1 Oh. 79 ; 101 1.. J. 
Ch. ,55 ; MOL. T. 200. 

2809. Add, Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Oh. 1. 

2922. Add. Annotation : — Consd. Lawrence v, 
Casael, [1930] 2 K. B. 83. 

2922a. .] — By an agreement in WTiting 

deft, agreed to sell to pltf. a plot of land, part 
of a building estate, with a dwelling-house 
thereon in course of erection, & to complete 
the dwelling-house in accordance with plans 
of other houses, with fittings similar in all 
material particulars t^ those in other houses, 
erected on the estate. A deed of conveyance 
of the premises to pltf. was subsequently 
executed by the parties. The deed con- 
tained no reference to the building of the 
house or to any work done or to be done by 
deft, in the way of completing it or other- 
wise. Pltf. brought an action for breach of 
the agreement, alleging that deft, bad 
thereby contracted that the builders* wairk 
should be carried out in a proper, efficient, & 
workmanlike manner, & that the matoials 
used should be fit & proper for the purpose, 
ifc averring that none of these terms or con- 
ditions had been fulfilled ; — Held : the 


agreement to complete the house being 
collateral to the deed of conveyance was not 
merged therein &, breaches of that agreement 
having been proved, pltf. was entitled to 
recover. — Lawrence v. Cassbl, [1930] 2 
K. B. 83 ; 99 L. J. K. B. 526 ; 143 L. T. 291 ; 
74 Sol. Jo. 421, C. A. 

Amwiaiwns : — Folld. Miller r. Cauiion Hill KHtates. Lid.. 

119311 2 K. B. 113. Refd. Boilomlov v. BaiinisU>r (1931). 

101 L. J. K. B. 46. 

2922b. -.]-“In a contract with builders 

or with the owners of a building estate for 
the purchase of a house to bo erected or in 
course of erection, there is an implied 
warranty by tlie vendors that the house 
shall be built in an efficient &: workmanlike 
manner & of proper materials, & that it 
shall be lit for habitation. — M 1 LI 4 ER v. 
Cannon Hill Estates, I/td., [1931] 2 
K. B. 113 ; 100 L. J. K. B. 740; 144 L. T. 
567 ; 75 Sol. .To. 155. 

2922c. .]— At ('ommon law’ in the 

absence* of express contiact a landlord of an 
iinfurnisbed bous(' is not liable to bis tenant, 
nor is a vendor of real (‘stale liable to his 
inirchaser, for defects in the li(jus(^ or land 
rendering it dangerous or tiniit for occupation, 
even if the defends are due to bis constructioTi 
or are w ithin his know Itnlgt*. 

A firm of builders, liaving built several 
liouses which was nearly completcnl. They 
agreed to ('omplete the house by tlie end of 
Oct. 1929, &; to make it fit for habitation, A: 
like in decoration A: design to tlie other houses 
on tlie estat^e. Tlie agrec^ment containenJ a 
(danse enabling C. B. to g<.) into poss(*ssion 
before completion as tenant' at wdll. TIh^ 
hoiis(‘, like tlie others on tlie estate, Avas 
fittcnl with a part icular make of boiler, wliicli 
W'as xdaced on the kitchen Ac was heated by a 
Bunsen gas burner. Above the kitchen w^as 
a batlu*oom. From a cupboard in tlie batli- 
room a linen (duite ran doNvn to a (nipboard in 
the kitchen connected with the boiler by a 
pipe. There was no flue to carry gas or 
fumes from the burner to the outward air. 
(k H. with his wife Ac cliild w^ent into occupa- 
tion on Sept. 28. The tk (ias. Co.*s inspector 
oxainin(*d tlie gas fittings A sed the regiilatoj* 
littod to the burnei* so tliat 45 cubic feet of 
gas A no mort* passed into burner per hour. 
On Oct'. 26, (k B. A his wife* w^ero fcnind dead 
in bathroom, })()is(>ned by carbon monoxide 
gas. A hnv days afterwai'ds the regulator 
w^as found so set- that much more than 45 
cubic f(‘(d could pass into tlu^ hunier in an 
hour. ii»e iioiler witJi its burmu* A the linen 
cJiut(‘ wHU*e j)arts of the realty. Tlie boilei 
with tlie bm ner properly regulated was not 
dangerous. Jt was tlie husinc^ss of the Gas 


PART XI. SECT. 2, SUB-SECT. 6.— A. 

- to. What amounts to — HecurUu bond 
undertaking to compensate purchaser if 
land taken — (hrvenant of indemnity — 
Not covenarU for Natksa Van- 

NIYAN V. GoPALASWAMI MUDALIAR 
(1927). I. L. It. 61 Mad. 688.— IND. 

PART XI. SECT. 2. SUB-SECT. 6.— 

B. (d). 

f 1. . 3 — Vanderbubou V, 

Vanalstine (1837), 5 O. S. 454. — 

CAN. 

PART XI. SECT. 2, SUB-SECT. 6.— 

C. (a). 

•d. Implied covenant for Quiet enjoy - 


meni.] — Deft., beiug- registered UDder 
l.aiid Titles A<^t as ow^ner in fee of a 
pari^el of lojul, sold A conveyed it to 
B. who. with dcft.'s knowledge, sold 
& conveyed it to pltf. Tlie two con- 
veyances were not registered ; A deft, 
knowing that ho had no longer any 
interest in the land, A that pltf. was 
the true owner, executed a conveyance 
or transfer to U., A thereby (B. having 
registered his transfer) wrongfully 
deprived pltf. of his title : — I/eld : 
assuming that B,. purchased in good 
faith A without noticse, so that pltf, 
could not recover the land, pltf. was 
entitled to recover damages from deft. 
—Guest d. Cochlint. [19291 3 D. L. R. 
700 ; 64 0. L. R. 106.— CAN. 

11 


PART XI. SECT. 4. SUB-SECT. 1. 

86. Execution — Whether “ liquid 
assets ** urithin Land Titles Act, s. 94.) 
— North v. Lauweryssen (Alta.), 
[1927] 2 D. L. R. 758; [1927] 1 

W. W. R. 687.— CAN. 

af. Breach of warranty — Becovery of 
damages .] — Damages arc recoverable 
by a purchaser for breach of an oral 
collateral warranty made on a sale of 
land, even thoiigh he made payments 
on account of the purchase -price & 
accepted a transfer of title after having 
become aware that the warranty had 
not been fulftlled. — Gbeenwell v. 
Johnston, [19301 3 W, W. B. 181; 
4 D. L. 11. 1026.— CAN. 
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Co. not that of the builders to reflate the 
flow of gas to the burner. In an action under 
the Fatal Accidents Act, 1846 (c. 93), by the 
administrators of 0. B. Sc his wife against the 
builders : — Held : there was no evidence of 
a breach of any duty which the law cast upon 
defts. as vendors or lessors of the house 
towards C. B. or his wife, Sc pltfs. could not 
recover. — ^Bottomley v, Bannister, [1932] 
1 K. B. 458 ; 101 .T. K. B. 46 ; 146 L. T. 

68, 0. A. 

Annotation : — Consd. McAlister (or Donogbuo) r. Stevenson 

(1932), 101 li. .1. 1». C. 119. 

PART XI. SECT. 4, SUB-SECT. 4.— 

A. (a) il. 

a i. liepresentation that house 

warm.] — Pltf. agreed to purchase a 
dwelling-house relying on the owner’s 
oral rtiprosentation that he would 
guarantiJc that it was a good, warm 
house.” Pltf, went into possession, & 
being unable to keep the house warm, 
sued for rescission. The judge found 
that it was a very (?old house : — Held : 
pltf. was entitled to rescission. - 
SiEOEUiST V. Pain, [1930] 1 W. W. 11. 

951 ; 2 D. L. n. 980.--CAN. 


2963. Jdd, Annotation : — Hefd. Lynn v, Bamber, 
[1930] 2 K. B. 72. 

2976. Add. Annotaiiom : — Hefd. Robeii A. Munro 
& Co. V. Meyer, [1930] 2 K. B. 312 ; Lever 
Bros., Ltd. V. Bell, [1931] 1 K. B. 557. 

2985. Add. Annotation : — Hefd. Lever Bros., Ltd. 

V. Bell, [1931] 1 K. B. 567. 

2987. Add. Annotations : — Hefd. Robert A. Munro 
Sc Co. V. Meyer, [1930] 2 K, B. 312 ; i^ever 
Bros., Ltd. V. Bell, [1931] 1 K. B. 657. 

3040. Add. Annotation : — Hefd. Lever Bros., IjLI. 
V. Bell, [1931] 1 K. B. 557. 

ments while the land was subject to 
i*edomptiou & before the municipality 
was entitled to put him into possession. 
He contended that he relied on an 
assm'once by tlie municipal officer that 
title would issue to him, but it was 
found that no such assurance had been 
riven : — Held : pltf. was not entitled 
to a declaration of lien for improve- 
ments made under mistake of title. — 

lllLLKU r. KUllAL MONIUIPALITY OF 

Shamiiock (Sask.), 11929] 3 W. W. K. 
458 ; affd.. [1930] 2 W. W. 11. 080 ; 
D. lu 11. 270.- CAN. 


PART XI. SECT. 4. SUB-SECT. 4.— 

A. (b) i. 

2978 Iv. .] — Harilal 

Dalsukitram V . Mcixtiand (1928), 

I. L. R. 52 Bom. g8.3.-~~IND. 

PART XI. SECT. 4, SUB-SECT. 4.—E. 

3029 i. What purchaser may he 
allowed — i''osts of repairs dt improve- 
ments.] — Pltf., who knew that the 
municipality’s claim against the land 
arose out of non-payment of taxes, 
went into po.ssession & made improve- ^ 
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SET-OFF AND COUNTERCLAIM. 


Part I. — Set-Off. 

48. Add, Annoiaiion : — Hefd. Ellesmere (Earl) v, K. D. 0., [1928] 140 L. T. 69 ; Williams 

Wallace, [1929] 2 Ch. 1. Atlantic Assurance Co. (1932), 37 Com. Cas. 

75. Add, Annotation : — Consd. Cliina Navigation 304. 

Oo. V, A.-G. (1932), 48 T. L. K, 375. 193. Add, Annotation : — Refd. Jt£ Pinto Ijeite ^ 

til. Add, Annotation Refd. Re Pinto Leite & Nephews, Ex p, Visconde des Olivaes, [1929] 

Nephews, Ex p, Visconde des Olivaes, [1929] 1 Gh. 221. 

] Ch. 221. 226. Add, Annotation: — Refd. London & Nc^rth 

180. Add, Annotation :-~Refd. Sagar v, Ridehalgh Eastern Uy, Co. v, Blundy, Clark & Co. 

& Son, Ltd., [1931] 1 Ch. 310. (1931), 20 Ry. & Can. Tr. Cas. 92. 

192. Add, Annotations : — Refd. Cottage Club 295. Add, Annoiaiion : — Refd. Re Fenton, Ex p. 

Estates v, Woodside Estate Co., Amersham Fenton Textile Assocn. (1930), 99 L. J. Ch. 

(1927), 97 L. J, K, B. 72 ; Earle v, Hemsworth 368. 


Part II. — Counterclaim. 

307. Add, A^inoiaJion : — As to (1) Refd. Lowe v, 327. Add, Citation: — 72 Sol. Jo. 264. 

Bentley (1928), 44 T. L. R. 388. 

314. Add.. Annotation : — Refd. Lowe v, Bentley 379. Add, Annolaiknis : — Consd. Eshelby v, 
(1928), 44 T. Ij. R. 388. Federated European Bank, Ltd., [1932] I 

319. Add, Aimoiation : — Refd. Aktiesolskabet rr^V I ^owc w Bentley (1928), 

Ocean r. Harding, [1928] 2 K. B. 371. 44 1. L. R. o88. 


Part III. - Pleading and Practice. 

535. Add, Annoiaiion Medway Oil & 555. Add. Annoiaiion: — Consd. Medway Oil A 

Storage Co. v. Continental Contractors Storage Co. v. Continental Contractoi’S, [1929] 

[1929] A. C. 88. A. C. 88. 

550. Add. Annoiaiioyi : -Consd. Medway Oil & 562. For existing paragraph substitute : — 

Storage Co. r. Continental Contractors, [1929] Where a claim & counterclaim are both 

A. C. 88. dismissed with costs, upon the taxation of 


PART I, SECT. 3, SUB-SECT. 1. 

38 xvi. .] — Claukson v. Allis- 

TON a)RTN., ri«281 2 D. L. li. 716; 
(52 O. L. R. M9. -CAN. 

PART I. SECT. 4, SUB-SECT. 1. 

p. Bevsd., [1913] A. 0. 160. 

k (p. 377). For (18(57), 3 Agra. 4.3’* 
read “ (1808), 4 Agra, 43.” 

PART I. SECT. 10, SUB-SECT, 8. -A. 

222 ii. • — — d: debt due in 

representative capacity.] — Thc3 nilo that 
where an action is brought by an 
exor. only in his capacity of oxor. deft, 
cannot set up by coimUirclaiin claims 
against him personally & also as an 
exor. : — Held : not to apply to the 
c,aso where deft, seeks, in aid of (he 
judgment which ho may obtain against 
the exor. personally, relief from the 
oatato. — M ackay v. London & 
Western Thrusts Co., Ltd., [1931] 
1 1). L. R. 978 ; [19,30] 3 W. W. R. 
620.— CAN. 

PART U. SECT. 2. SUB-SECT. 1. 

817 vi. .] — Thomas r. Worden, 

[1928] 1 1). L. R. 217.— CAN. 

317 vii. .1-~Noithor at law nor 

in equity can a eJaim unenforceable by 
action because of the Statute of Frauds 
be onforfjod by counterclaim or defoneo. 
— Perpetuad Kxors, 8c Tritstkes 
Assocn. of Attstralia, Ltd. v. Rus- 
HFJ.L, [1931] V. L. H. 125; Argus 
L. R. 89 ; 6 A. L. J. 40.— AUS. 


317 viii. .J--A counterclaim 

even t.liougli it raises an issue entirely 
extraiK'ous to Ibc claim can only bo 
struck out if it is eml)an*as8ing to 
pltf.-~ h'.XDORT BREWINO & M.VLTINO 
Co. i\ Dominion Bank, [1932] O. R. 
446 ; 3 D. L. R. 128. - CAN. 

321 X. .] — To allow a counter- 

claim or set-off the ct. must as a con- 
dition precedent be vested with the 
jurisdiction of hearing both (he action 
it the couniorclaim or set-off. — R. v. 
OosoKAVE Export Brewing Co., Ltd., 

B. V. John Labatt, Ltd., [1928J 
Ex. C. R. 103.— CAN. 

BX. Muat not be embarrassi ng.] — The 
rlglit to counterclaim should not bo 
used in such a way as to embarrass & 
Inconvenience the fair trial of the 
action as originally con.stituted. — 
Oaks v, Britisit North Western 
Ffre Insck. Co., [1029] 2 D. L. U, 
959 ; 63 O. L. U. 693.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

sy, Coniribulory negligence.] — Ca- 
meron V. Murray. [1931] 2 1). L. R. 
(364 ; O. fi. 83. ■ CAN. 

PART II. SECT. 2, SUB-SECT. 5. 

r (p. 414) i. Counterclaim for 

fraudulait misrepresentation.] — Held: 
the oountorclaira being based not 
upon the contract but upon delict, 
could not be dealt with in the action 
on the oontroot. — S mart v. Wilkin- 
son, [1928] S. C. 383.— -SCOT. 

13 


sb. Action for alimony — Counterclaim 
for divorce .] — claim for divorce may 
bo sot up by a counterclaim to an notion 
for alimony. • - Scheereb v. Sciieeuer, 
[1928] 1 W. W. R. 306 ; 22 Sask. L. R. 
302.— CAN. 

PART II. SECT. 4. 

378 iii. ,] — Thompson v. Scol- 

LARD (B. C.), [1929] 3 D. L. R. 857 ; 
2 W. W. R. 466.— CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

p. For ” 0. R. 29 S. C. 516,*’ read 
” revsd., 29 S. C. R. 516.” 

PART III. SECT. 2, SUB-SECT. 4.— 

C. (a). 

so. Statute of TAmUations.] — With 
respect to tlio application of Stat. 
LiniitatiouH to a countoi'claini it is 
Buffleient for pltf. to prove that the 
couut-erclalrn was barrod when it was 
pleaded. — Reed v. Thiel, [1928] 4 

D.L.R.72; [1928| 2 W. W. R. 115 ; 22 
Sask. L. R. 495.— <3AN. 

se. Res judicata.] — Davis r, Davis, 
[1928] 3D.L. R. 69; [1928j 2 W. W. R. 
130 ; 23 Alta. L. R. 355.— CAN, 

PART III. SECT. 2. SUB-SECT. 9.— 
B. (a). 

552 xvii. .] — Stark r. 

Batchelor, U928] 4 D. L. R. 815; 
63 O. L. R. 135.— CAN. 
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the costs, the true rule is that the claim should 
be treated as if it stood alone, & the counter* 
claim should bear only the amount by which 
the costs of the proceedings have been 
increased by it. No costs not incurred by 
reason of the counterclaim can be costs of the 
counterclaim. In the absence of special 
directions by the ct. there should be no 
apportionment. The same principle applies 
where both the claim & the counterclaim 
have succeeded. — Medway Oil & Storage 
Oo. V. Continental Contractors, [1929] 
A. C. 88 ; 98 L. J. K. B. 148 ; 140 L. T. 98 ; 
45 T. L. 11. 20, H. L. ; reversing S. C. svi} nom. 
Continental Contractors v. Mej^way Oil 
& Storage Co., [1928] 1 K. B. 238, C. A. 


568. Add. Amioiaiio7i : — Dlstd. Medway Oil & 
Storage Co. r. Continental Contractors, 

[1929] A. C. 88. 

669. Add. Amiotatio7i : — FoUd. Medway Oil & 

Storage Oo. v. Continental Contractors, 

[1929] A. C. 88. 

670. Add. Annotation : — ^Refd. Medway Oil & 

Storage Co. v. Continental Contractors, 

[1929] A. C. 88. 

571. Add. AnnotcUion : — ^Apprvd. & FoUd. Medway 
OU & Storage Co. v. Continental Contractors, 
[1929] A. C. 88. 

574'. Add. Annotation : — As to (3) Consd. Medway 
Oil & Storage Co. v. Continental Contractors, 
[1929] A. 0. 88. 


PART III. SECT. 2. SUB-SECT. 9.— B. (b). 

•g. Discretion of judge .] — Austin v. O’Keefe, [1928] V, L. K. 485 ; [1928] Argus L. R. 374. — AUS. 
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VoL XL. Cases 17a -687. 


SETTLEMENTS. 

Part li. — Creation and Construction of Settlements. 


To >6 settled at attainment of majority.] 

V. Laing (1839), 10 Sim. 316; 9 
L. J. Ch. 48 ; 3 Jur. 1119 ; 59 E. R. 636. 

74a. Express estate given not enlarged by Implica- 
tion.] — Thebbhidob V. Kilbuhne (1751), 2 
Ves. Sen. 233 ; 28 E. R. 160, L. C. 

Annotations: — Oonsd. Campbell v, Harding (18.31), 2 Russ* 
& M. 300 : Verulam Earl u. Bathurst (184.3), 13 Sim. 374* 
Refd. Lyon r, MltcheU (1816), 1 Madd. 4G7. 

83a. Gift followed by proviso against absolute 
vesting — Subsequent trusts not exhausting 
absolute interest.] — Where there was an 
absolute gift, followed by a proviso against 
absolute vesting & for retention of the funds 
by the trustees, & the subsequent trusts 
did not exhaust the absolute interest, but 
there was a failure of those trusts : — Held : 
the proviso only had the effect of cutting 
down the absolute interests to the extent 
to which it was necessary to give effect to 
the trusts &; no further, & the absolute gift 
accordingly remained. — Re Cohen, Cohen 
V. Cohen (1916), 60 Sol. Jo. 239. 

86a. Ambiguity,! — (tAunehv. Garneh (1860), 

29 Beav. 114 ; 3 L. T. 390 ; 7 L. T. 182 ; 
54 E. R. 570. 

134a. “For default of such issue. “] — Doe d. 
Lees v. Ford (1863), 2 E. & B. 970 ; 2 
C. L. R. 654 ; 23 L. J. Q. B. 53 ; 22 L. T. 
O, 8. 181 ; 18 .Tur. 420 ; 118 E. R. 1029. 

136. Add. A huoUdioH : — Distd. Re Hall. Hall r. 
ilalJ, 119321 I Ch. 202. 

140a. ^*My own heirs whatsoever.**] — Gordon v- 
Gordon (1882), 7 App. Cas. 713, H. L. 

146a. “ Any husband who might survive her ** — 
Whether applicable to divorced husband.] — 

A woman beneficiary under a settlement was 
given a power of appointment “ for the 
benefit of any husband who might survive 
her.’^ The beneficiary married, she 


exercised the power of appointment in favour 
of her husband in the event of his surviving 
her. Afterwards she divorced her husband, 
she died without having been remarried, 
leaving her divorced husband surviving her : — 
Held : the power could be exercised only in 
favour of a person who was the beneficiary’s 
husband at the time of her death, & therefore 
the divorced husband did not take xmder the 
exercise of the power. — Bosworthick v. 
Clegg (1929), 45 T. L. R. 438. 

Annotation : — Apprvd. Rc Williams’ Scttlomcnt, Greenwell v, 
Humphries, [1929] 2 Ch. 361. 

146b. .] — Under a marriage settlement 

made in 1902 of property belonging to the 
wife, power was reserved to her in the event, 
which happened, of there being but one child 
of the then intended marriage, to revoke 
the trusts of the settlement as to three- 
quarters of the settled funds & to resettle the 
same for the benefit of any husband who 
might survive her, but so that he should not 
take more than a life interest therein, & any 
child or other issue of a future marriage. The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second husband. In 1923 the second 
marriage was dissolved upon the husband’s 
petition, & the wife again remarried. She 
died in 1928, leaving her first, second & third 
husbands surviving her : — Held : the second 
husband, although he survived his former 
wife, was not entitled to any interest under 
the appointment of 1908, as he had ceased 
to be her husband on the dissolution of the 
marriage. — Re Williams’ Settlement, 
Greenwell v, Humphries, [1929] 2 Ch. 361 ; 
98 L. J. Ch. 368 ; 141 L. T. 579 ; 45 T. L. R. 
541 ; 73 Sol. Jo. 384, C. A. 

AmwtfJtion : — Apld, Bosworthick v. Clegg (1929), 45 T. L. H. 


Part III. — Contracts for Settlements. 


166. Add, Annoiaiioyi : — Refd. Chaney v, Maclow 
(1928), 97 L. J. Ch. 349. 

203. Add, Annotation : — As to (2) Apld. Rc 

Marshall, Graham 77 . Marshall, [1928] Ch. 601. 

204a. .] — .Johnstone v, Mappin (1891), 

60 L. J. Ch. 241 ; 64 L. T. 48. 

225. Add, Annotation : — Refd. liOiidiui Ar North- 
Eastern Ry. Co. V, Blundy, Clark & (^o. 
(1931), 146 L. T. 269, 

386a. .] — Otway v, Braithwaite (1679), 

Cas. tenip, Finch, 406 ; 23 E. R. 221. 


392. Add. Annotation : — Refd. Cotton v, ITeyl, 
[1930] 1 Ch. 510. 

533. Add. Armotuiion ; — ^Refd. Re Smith, Franklin 
V. Smith, [1928] Ch. 10. 

535. Add. Annotaiimi : — Apld. Re Smith, Franklin 
r. Smith, [1928] Ch. 10. 

583. Add, Annotations : — Refd. Rc Brooks, Public 
Trustee 7*. White, [1928] Ch. 214; Re 
Turner. Hudson v. T'urner, [1932] 1 Ch. 31. 

687. Add. Annotation: — Refd. Ditcham v. Miller 
( 1931 ), too L. J. P. C. 177 . 

settled lands should revert to “ the 
right heir of (the settlor) & his or her 
heirs & assigns for over**: — Hdd: the 
words “ the right holr ** designated 
the next of kin of settlor . — Re Mac- 
Donald’s Settlement, O ’Callaghan 
r. OUallaohan, [19281 V. L. R. 421 ; 
[1928] Argns L. R. 148.— AUS. 


PART II. SECT. 3, SUB-SECT. 1. 

•g. Provision for devolution of pro- 
periy — UahV/. ]- -There is nothing Jn 
luhistato Succession Act, II. S. S,, 
1 930, or other nt^ituies of SiiHkatehe\Nuu, 
t-o prevent, the parties to a nrmrrtage 
from juvividliig l>.v a Jiuirriagc sottlo- 


inenfc for the dovoInUoii of property 
covered thereby . — Re Jutuar Estate, 
119.32] 2 W. W. R. 5.33.— CAN. 

PART II. SECT. 3. SUB-SECT. 3. — E. 

•a. The right heir .\ — A settlomont 
provided that in certain events the 
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Part V. — Consideration for Settlements. 


736, Add. Annotaiioji : — Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T, L. R. 44. 

740a. .] ~E. V. E. (1893), 37 Sol. Jo. 260. 

740b. Cohabitation without marriage for several 
years.] — By a settlement executed in 1877, 
in consideration of a then intended marriage, 
it was declared that a sum of stock, the 
property of the intended wife, which had 
been transferred by her to two trustees, should 
be held by them on trust for the benefit of 
the intended wife, the intended husband, & 
the issue of the intended marriage. The 
marriage was not solemnised, but the parties 
cohabited without marriage, & three children 
were born. In 1883 an action was brought 
by the father & mother against the trustees 


of the settlement, to obtain a transfer of 
the fund to the mother : the con- 

tract to marry had been absolutely put an 
end to, & the ct. could order the stock to bo 
transferred to the lady. — Essbry v, Cowlard 
(1884), 20 Ch. D. 191 ; 63 L. J. Ch. 661 ; 
61 L. T. 60 ; 32 W. R. 618. 

Arinoiation : — Apld. E. v . Ifi. (1893), 37 Sol. Jo. 250. 

803a. .] — Burrows v. Greenwood (1840), 4 

Y. & 0. Ex. 261 ; 6 Jur. 384 ; 160 B. R. 999. 

803b. .] — The trustees & cestui que trust 

under a voluntary settlement cannot compel 
the settlor to perform any further act than 
he has already done to render such a 8ettle“ 
ment operative. — Denino v. Ware (1866), 
22 Beav. 184 ; 4 W. R. 623 ; 52 E. R. 1078. 


Part VI. — Rectification and Variation of Settlements and 

Articles. 

840. Add. Annotation : — Js to (X) Apld. Re Lloyds 875. After this case add: — 

Bank, Ltd., Bomze & Lederman v. Bomze, Effect on construction of referential trusts,]- 

[1931] 1 Oh. 289. See Trusts, No. 493a, post. 


Part VII. -Revocation and Avoidance of Settlements. 


897a. By subsequent sale of settled properly.] 

--Held: the selling out of the settled stock 
did not amount to a virtual revocation of 
the settlement. — B lackw ellv. Wood (1831), 
1 L, J. Ch. 35. 

899. Add. Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze Lederman v. Bomze, [1931] 
1 Ch. 289. 

913a. .] — Guy v. Dormer (1077), T. Kaym. 

295 ; 83 E. R. 152. 

Annotations Consd. Doc d. Nowell v. Ilou-ke (1825), 2 


Ring. 497. Refd. Bath & Mouutague’s Case (1393), 3 
Cas. in Ch. 55. 

934. Add. Annotation : — Consd. Re Duncombe's 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 

938a. .] — Lampert v. Lampeut (1789), 

1 Ves. 20 ; 30 E. R. 210. 

976. Add. Annotation : — Consd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Ch. 289. 


Part VI II.- -Beneficial Interests In Personalty 


1008a. Order to raise capital money for benefit 

of tenant for life — Policy on tenant^s life 
assigned to trustees — Premiums paid by 
tenant.] — The tenant for life of a settled 
legacy whose life interest was protected 
against any assignment or charge “ whereby 
the income or some part thereof would if 
belonging absolutely to him become payable 
tt) some other person or a corpn.,’’ with a gift 
over upon failure of such trust, applied to the 
ct. under the x)owers of Trustee Act, 1925 


(c. 19), s. 57, for an order to authorise the 
trustees to raise £15,000 out of the capital 
of the settled legacy, which amounted to 
£150,000, & to apply the same in payment 
of his debts & generally for his benefit. 

An order was made authorising the trustees 
to raise the money & to apply it accordingly, 
upon tlie terms that the tenant for life should 
effect a iJolicy for £16,000 upon his own life 
& assign the same to the trustees to secure 
repayment of the capital raised, & that the 


PART V. SECT. 5, SUB-SECT. 3. 

768 i. • Settlor must do evei'i/ihing 
nex'essavj/ (tt transfer property .] — lu 
order lo a valid & effective 

voluntary Rettlcment binding upon tlic 
HetiUor, ho imiHt have done everything 
which, according to the natures of the 
property comprised in the Bcttleraent, 


was necessary to bo done to transfer 
the property either to the persons for 
whom no intends to provide, or to 
a trustee for the purposes of the settle- 
ment, or have declared that he himself 
holds it in tnist for such purposes : 
& the expression of a mere executory 
Intention to create a trust, or volimtary 
agreement to do so is insuffioient for 

16 


such purpose. — llAMiuroN v. Izaiip, 
11929J N. Z. L. R. 498.- N.Z. 

PART VI. SECT. 1, SUB-SECT. 4. 

m i. Mistake — Sufficiency of 

evidence .] — Goodwin v. Roval Troht 
Co., [19281 I D. h. 11. 309 ; 39 B. C. R. 

113.— CAN. 
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trustees should pay the premiums on the 
policy out of the income unless pltf. should 
withfa seven days of each renewal date pro- 
duce to the trustees a receipt for the amount 
of the premium paid to the insurance co. 
On a summons taken out to determine the 
question whether the tenant for life by apply- 
ing for & obtaining this order had forfeited 
his life interest : — Held : so long as the tenant 
for life paid the premiums on the pqlicy & 
produced the receipt for them to the trustees, 
so that the trustees were not called upon to 
apply any part of the income of the legacy 
in payment of the premiums, the order would 
not effect a forfeiture of the life interest. — Re 
Salting, Baillie-Hamilton v. Morgan, 
[1932] 2 Ch. 67 ; 101 L. J. Ch. 305 ; 147 
L. T. 432 ; 70 Sol. Jo. 344. 

1011a. •] — ^By the second clause of 

marriage articles, it was agreed, that a sum 
should be settled on the wife, not stating how, 
& the husband renounced his marital right 
over it during the coverture. The fourth 
clause provided that, in case of her death 
leaving issue, it should belong to the husband 
children successively ; the fifth gave her 
a power of appointment, if she died without 
issue ; & the sixth provided that the income 
should, “ in all cases,’* belong to the husband 
during his life. There was no express life 
estate jipven to the wife : — Held : the wife, 
by implication, took an immediate life estate 
to her separate use. — Byam v, Byam (1864), 
19 Beav. 68 ; 24 L. J. Ch. 209 ; 1 Jur. N. S. 
79 ; 3 W. R. 96 ; 52 E. R. 270. 

1054. Add, Annotation: — Apld. e' Gooch, Gooch 
V, Gooch, [1929] 1 Ch. 740. 

1059a. Application of accumulations during 
minority.] — Certain projjerty was vested in 
the Public Trustee under a settlement, where- 
by the settlor directed him after her decease 
to pay the income to the tenants for life 
therein mentioned, <fe directed that after 
the death of any tenant for life the shai'e 


of that tenant for life should be held in trust 
. for the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor. A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
application of the eccumulations of income 
or the share of the tenant for life who died 
in the lifetime of the settlor, having regard 
to the facts that (a) no grandchild of the 
settlor had attained the age of twenty-one 
years, or being female had married, at the 
death of the settlor ; (h) one of the grand- 
children of the settlor was bom after the 
dates, when two of such grandchildren had 
attained the age of twenty-one years, & 
(c) a grandchild of the settlor, who survived 
the settlor, died under the age of twenty-one 
vears : — Held : (1) the property from which 
the accumulated income arose must be 
regarded as the share to which the infant 
would become ultimately entitled, even 
though that share might be reduced by reason 
of other members of the class coming into 
existence ; (2) the share of the grandchild, 
who had died under the age of twenty-one 
years, which had been provisionaUy assigned 
to that grandchild, ought to be treated as 
not having been properly assigned, & that 
portion of the money which ha<l accrued while 
the infant was a member of the class, & 
which had not been applied in the mainten- 
ance & education of the infant, ought to be 
reassigned amongst the other persons who 
were at that time members of the class ; 
(3) observations on the method of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
regard to Conveyancing Act, 1881 (c. 41), 
s. 43, Sn Trustee Act, 1925 (c. 19), s. 31. — 
Re King, Public Trustee xu Aldridge, 
[1928] Ch. 330 ; 97 L. J. Ch. 172 ; 138 L. T. 
041. 

1071a. .] — Peckv. Parrot (1749), 

1 Ves. Sen. 236 ; 27 E. R. 1004, L. C. 


Part IX. — Beneficial Interests in Realty 


1260. Add, Annotation: — Dlstd. Re Williams’ 
Settlement, Greenwell v, Humphries, [1929] 
2 Ch. 361. 

1526a. Sale of lands charged to pay debts — 

Charge on other lands of settlor.] — Lson v, 
Lbgh (1846), 15 Sim. 135 ; 60 E. R. 508. 
Annotation : — Be!d. Re Sounders-Daviee, Saundors-Davies 
V, Saunders-Daviee (1887), 56 L. J. Ch. 492. 

1604a. .] — Stawell v, Austin (1677), 

2 Rep. Ch. 126 ; 21 E. R. 635. 

1779a. .] — ^Warman v. Seaman (1676), 2 

Oas. in Ch. 209 ; Freem. Ch. 306 ; PoU. 112 ; 
Gas. temp. Finch, 279 ; 22 E. R. 914 ; svb 
nom. Seaman v, Warman, Freem. K. B. 306 ; 

3 Keb. 644. 

Annotations : — Befd.Lyon v, Mitehell (1816), 1 Madd. 467 ; 
Re Wynch Trusta. Ex p. Wynoh (1854). 5 De G. M. & G. 
188 ; Roddy Fitzgerald (1858), 6 H. L. Cae. 823. 
1786a. Conditional gift.] — By marriage settle- 

ment, C., the husband, in consideration of 
the intended marriage & of the fortune of S., 
the wife, to which C. was to become entitled 


on the marriage, released land to the use of 
himself in fee imtil the marriage ; &, after 
the marriage, to the use of himself for life ; 
remainder to trustees to preserve contingent 
remainders ; &, after the decease of C., in 
case 8. should survive him, to the use of 8. 
for life ; remainder to trustees to preserve 
contingent remainders ; &, after the decease 
of the survivor of C. & S., in case there should 
be only one child of the marriage, then living, 
& no other child then dead leaving issue, 
to the use of such child in fee ; but, in case 
there should happen to be more than one such 
child living at the decease of the survivor 
of C. & 8., or any child or children then dead 
leaving issue, then to the use of all such 
children of C. & 8. & such children’s children, 
re^ectively, for such estates as C. 8. should 
jointly appoint, &, in default of such appoint- 
ment, as the survivor should, appoint : &, 
in default of such appointment, to the use of 
all the children of the marriage as tenants 


PART IX. SECT. 6, SUB-SECT. 4. 

1761 U. .] — Gaussen & French v, Ellis, [19301 I. R. 116. — IR. 
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in common & of the heirs of their respective 
bodies, with cross remainders ; & “ for 

default of all such. issue,’* to the use of four 
brothers & sisters of S. as tenants in common 
in fee* S. survived 0. : there were two 
children of the marriage, of whom both died, 
without leaving issue, in the lifetime of S. 
No appointment was made : — Held : the 
remainder to S.’s brothers & sisters took effect, 
as it was not a limitation in remainder after 


the determination of the estates given to the 
children as tenants in common in tail by the 
limitation immediately preceding, but was 
an independent limitation to take effect in 
case there were, at the time of the death of 
the suivivor of G. & S., no issue in whom 
any of the previous limitations could vest. — 
Doe d. Lees v. Foiid (1863), 2 E. & B. 970 ; 
23 L. J. Q, B. 63 ; 22 L. T. O. S. 184 ; 18 
Jur. 420 ; 2 C. L. R. 664 ; 118 E. R. 1029. 


Part X. — Tenant for Life and Remainderman. 


1869. Add, Annotations : — JLs to (2) Apld. Jte 
Robins, Holland v, GlUam, [1928] Gh. 721. 
Refd. Re Gonquest, Royal Exchange Assur- 
ance V. Gonquest, [1929] 2 Ch. 363 ; Re 
Whitaker, Rooke v, Whitaker, [1929] 1 Gh. 
662 ; Re Smith, Vincent v. Smith, [1930] 1 
Ch. 88. 

1872. Add, Annotations: — to (1) Refd. Re 
Whitaker, Rooke v, Whitaker, [1929] 1 Ch. 
662, As to (2) Distd. Re Robins, Holland v, 
Gillam, [1928] Ch. 721. Expld. Re Gonquest, 
Royal Exchange Assurance v. Gonquest, 
[1929] 2 Oh. 363. Consd. Re Smith, Vincent 
V, Smith, [1930] 1 Ch. 88. 

1873. For the existing paragrapli substitute the 
following paragraph ; — 

.] — Testator, who died in 

1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 
persons, amongst another class of persons, 
tlieir respective exors., administratoi‘s 
assigns ; declared that, on cesser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a ihird 
class of persons only then ascertainable, «fe 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
3925 (c. 20), all the cestuis qne vie were dead 
except one, all the original participants 
in income were also dead except one, «fe the 
income for many years had been distributed 
amongst their respective estates or assigns : — 
Held: (1) the land was held in undivided 
shares within Law of Property Act, 1925, 
Sched. I., Part IV., par. 1. 

The trustees having received, through their 
surveyor, a notice from the local authority 
that certain premises, forminj^ part of the 
trust estate, were in a defective condition, 
carried out the necessary repairs, & temporarily 
paid the cost thereof out of the rents of the 
trust estate : — Held : (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne ; (3) the expenses should be borne by 
capital. — Re Robins, Holland v, Gillam, 
[1928] Ch. 721 ; 97 L. J. Ch. 417 ; 139 L. T. 
393. 

Annotaiiona : — As to (1) Apld. Re Houso, W(?8imiustep Bank 
V, Everett, [19291 2 Ch. 160, As to (3) PoUd. Re Smith, 
Vincent v. Smith, [1930] 1 Ch. 88. Befd. Re Conquest, 
Boyal Exchange Awco. tJ. ConqiicFt, [1929) 2 Ch. 353; Re 
Whitaker, Rooke v. Whitaker, [1929) 1 Ch. 6C2. 


1873a. .] — Law of Property Act, 

1925 (c. 20), B. 28 (2), has not deprived the ct. 
of its inherent jurisdiction to decide, in a 
proper case, th&t the cost of certain repairs 
to settled land ought to be borne by capital. 

The intestate died possessed of an estate 
which included freehold cottages in a bad 
state of repair. After the death the local 
authority served notices to carry out repairs, 
including re-roofmg &> pointing of chimney 
stacks. Some of these repairs, in view of the 
state of the property at the intestate’s death, 
would have amounted to “ permanent im- 
provements ” ; this summons, issued upon 
the application of the administrator of the 
estate, raised questions as to the incidence of 
their cost: — Held: (1) the cost of repairs 
which are “ improvcqnents ” within Settled 
Land Act, 1925 (c. 18), Sched. HI., Pts. I, II., 
may properly & primd facie ought to be borne 
by capital ; (2) works not being “ improve- 
ments ” within these parts of that Sched. 
may properly be so borne if they are shown 
to be w'orks in the nature of permanent 
improvements ; (3) ordinary current repairs 
& “ casual repairs,” i.c., those carried out 
in the ordinaiy course, generally at the cost 
of the tenant for Ufe, cannot be treated as 
being ” permanent improvements ” ; (4) 

Jj&w of Property Act, 1925 (c. 20), s. 28 (2), 
does not compel Settled Land Act trustees 
to pay the costs of all repairs out of income, 
& does not deprive them of their discretion 
under Settled Land Act, 1925 (c. 18), s. 102. 
— Re Smith, Vincent v. Smith, [1930] 1 Gh. 
88 ; 99 L. J. Gh. 27 ; 142 L. T. 178. 

1873b. — Effect of Law of Property Act, 

1925 (c. 20), s. 28 (1).] — The ellect of above 
sub-sect, is (a) to give to trustees for sale 
powers of management of land, including 
the repair & rebuilding of houses, the cost of 
which, by virtue of sub-section 3 of Settled 
Land Act, 1925 (c. 18), s. 102, is payable 
out of income, & (0) to give power to trustees 
to make improvements which, under Settled 
Land Act, 1926 (c. 18), s. 84, coupled with 
the provisions of Sched. 111. thereto, can be 
paid for out of capital. Therefore where 
trustees have a choice of powei^s under above 
sub-sect., they should bo guided in their 
choice by the equitable principles laid down 
& applied in Re Hotchkys, Freke v. CalTnady, 
No, 1869, & the language of the judgment 
in Re Gray, Public Trustee v. Woodhouse, No. 
1872, is not to be construed as an authority 

only for repairs necessary to keep estate 
in saleable condition.Y — WlLSON v. 
WiiEU^LBY (1929), 1 M. P. R. 196.— 

CAN. 


PART X. SECT. 3, SUB-SECT. 4.— A. ^ 8^7.— 

I. Ordinary repairs pay^ 

able <nU of income by tenant for life ,] — Bm. Extent of rule — Corpus liable 
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for the contrary proposition. — Be Conquest, 
Rotal Exchange Asrce. v. Conquest, [1920] 
2 Ch, 363 ; 08 L. J. Ch. 441 ; 141 L. T. 686. 

Armotation : — Refd. 'Re Smith, Vincent v. Smith, [1930] 1 
Ch. 88. 

1878a. Permanent structural repairs.] — 

Dangerous structure notices were served by 
a local authority on trustees in respect of 
houses forming part of a trust estate. The 
necessary work involved pulling down, re- 
building, & reinstatement of the houses : — 
Held : the work involved structural recon- 
struction of a permanent nature, & that there- 
fore the cost was to be provided for out of 
capital. — Re Whitakkk, Rookje v. Whitaker, 
[1929] 1 Ch. 662 ; 98 L. J. Ch. 312 ; 141 
L. T. 28. 

Annotations: — Apld. Re Conquest, Royal Exchange Assce. 
v. Conquest, [1929] 2 Ch. 353. Consd. Re Smith, Vincent 
V, Smith. [1930] 1 Ch. 88. 

1878b. .] — Re Smith, Vincent v. Smith, 

No. 1873a, ante, 

1884<a. .] — Devise to A. & others on 

trust to apply the rents in payment of certain 
debts, then to apply them for the benefit 
of A. for life with remainders over, with a 
direction that A. should be allowed to occupy 
. the premises, keeping them in repair, & paying 
£100 per ammm, or such other rent as the 
trustees should tliink reasonable. A. was 
the only acting trustee. He continued to 
occupy the premises after testator’s death. 
They were afterwards burnt down : — Held : 
A. was bound to reinstate the premises, & 
to pay £100 a year during the occupation 
after the fire. — OuEOG v. CoAnss, Hodgson v. 
Coates (1850), 23 Boav. 33; 2 Jur. N. S. 
904 ; 4 W. li. 735 ; 63 E. R. 13. 

Annotations : — Apld. Rc WilllamoH, Andrew v. Willlamef* 
(188.5), 54 L. T. 105; lie Bradbrook, Lock r. WIUIb (1887), 
5C L. T. lOG. Reid. Woodhon^c w. Walker (1880). 5 Q. B. D 
404 ; Batthyaiiy r. Waiford (1880), 33 Ch. D. 624. 

1891, Add. Avmolaiion : — Refd. Re Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-BlundelJ 
(1929), 73 Sol. do. 685. 

1917- Add. Annotation: — ^Apld. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

1955. Add. Annotation: — Refd. Re Fulford, 

Fulford V. Hyslop, [1930] 1 Ch. 71. 

1960a. Vested legacy fund — Payment post- 

poned.] — (1) The income of a fund set apart 
to answer a legacy vested but not payable 
until a futuie date falls into the residue as 
capital, & must, as between the tenant for 
life & the remainderman of the residue, be 
invested, A the income only arising from such 
investment paid to the tenant for life. 

(2) The unapplied income of a fund set 
apart to answer an annuity payable at the 
discretion of trustees belongs to the tenant 
for life of the residue as income . — Re White- 
head, Peacock r. Lucas, [1894] 1 Ch. 
678 ; 63 L. J. Ch. 229 ; 70 L. T. 122 ; 42 
W. K. 491 ; 38 Sol. Jo. 183 ; 8 R. 142. 

Annotation : — Generally, Reid, lie Hawkins, Wbito v. White, 
[1910] 2 Ch. 570. 

1975a. .] — In 1838 property was demised for 

a term determinable on the dropping of three 
lives, reserving a yearly rent & a heriot pay- 
able on the dropping of each life, with a 
covenant for perpetu^ renewal at a ^ecified 
fine on the dropping of each life. In 1869 
the pemons who had then become absolute 
owners subject to the lease settled the 


property in strict settlement, ^ving to a 
tru^ee ample powera of management, with 
powers to gi^ant leases with or without 
covenants for renewal, & to peiform any 
covenant for renewal previously entered into 
by any previous owner, or by the trustee for 
the time being, so that in evei^y such appoint- 
ment, lease or demise the best rent be reserved 
without taking any fine or premium. During 
the continuance of a tenancy for life under 
this settlement two lives dropped, & on each 
occasion a heriot was paid & the lease renewed 
by the trustee at a fine in pursuance of the 
covenant : — Held : the powers given to the 
tnistee did not affect the question, & the fines 
& heriots were casual profits payable to the 
tenant for life. — Brigstocke v. Brigstocke 
(1878), 8 Ch. D. 357 ; 47 L. J. Ch. 817 ; 38 
L. T. 760 ; 26 W. R. 761, C. A. 

Annotation : — Refd. Re Rodos, Sanders v. Hobson, [19091 
1 Ch. 815. 

1998a. Distribution of capital assets.’’] — A 

limited co. not in liquidation can make no 
payment by way of return of capital to its 
shareholders except as a step in an authf»rlsed 
reduction of capital. Any other distribution 
of money, whether called dividend or bonus 
or an 3 ’ other name, can only be made by way 
of dividing profits. Moneys so paid to a 
shareholder who is a trustee consequently 
will belong primd facie to the person bene- 
ficially entith‘d to the income of the trust 
estatii. If the moneys or any part of them 
are to be treated as corpus, there must he 
some provision of the trust deed which brings 
about that result ; no statement by the co. 
or its officers can affect the rights of the 
beneficiaries in the matter. 

In 1926 a pastoral co. in New South Wales 
sold substantially the whole of its lands, live 
stock & other assets, & ceased to carry on 
its business. In 1926 a dividend was 
declared & paid as “ a distribution of capital 
assets in advance of the winding up.” No 
question arose in the appeal as to that 
dividend. In Nov. 1927, the co. declared & 
paid a dividend, stating that it was paid out 
of the sale of the breeding stock. Upon an 
originating summons issued by trustees, who 
held over two-tliii*ds of the shares issued, 
the Supreme Ct. held that the dividend 
should be treated as capital of the trust 
estate. Upon appeal to the Privy Council 
resps., while supporting that decision, con- 
tended alternatively that the dividend could 
not have been paid but for a breach of duty 
by the trustees in not opposing resolutions 
passed in 1926 altering one of the co.’s 
articles of assocn. : — Held : the dividend 
should be treated as income of the trust 
estate, but the moneys should be retained 
by the trustees for a limited period, in order 
that the beneficiaries might, if they wished, 
assert in hostile litigation a claim based 
upon the alternative contention above 
s^ted, the materials necessary to dispose of 
that point not being fully before the board. — 
Htt.t. (R. a.) V . Permanent Trustee Co. 
OF New South Wales, Ltd., [1930] A, C. 
720 ; 144 L. T. 65 ; sub nom. Re Hill 

(Richard), Hill v. Permanent Trustee 
Co. OF New South Wales, 99 L. J. P. C. 
191, P. C. 


part X. sect. 4, sub-sect. a.—M. (b). 

•a. Dwidmd ouf of profit on idle of ewaete.]— JRe Hux, Permanent Trustee Co. v. Hill (1929), 29 S. R. N. S. W. 63 ; 
46 N. S. W. W. N. 10.— AUS. 
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2007. Add, Annotaiion : — Apld. Re Bates, Moun- 
tain V. Bates, [1928] Ch. 682. 

2009a. .] — The directors of a co. owning 

operating steam trawlers, having sold some 
or their vessels for sums largely exceeding the 
values at which they stood in the co.’s balance 
sheet, carried the proceeds to a suspense 
account & afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax : — Held : not having been 
capitalised by the issue of bonus shares 
increasing the total capital, the payments 
were income receivable by the tenant for 
life during his life. — Re Bates, Mountain v. 
Bates, [1928] Ch. 682 ; 97 L. J. Ch. 240 ; 139 
L. T. 162 ; 72 Sol. Jo. 468. 

AnnotcdUm : — Apprvd. Hill (R. A.) v. Permanent Trustee Co* 
of New South Wales, Ltd., fl930] A. C. 720. 

2020a. .] — CAL'rHORPE’s Lord Will Case 

{circa 1795), cited in 14 Ves. at p. 77 ; 33 
E. R. 460. 

Annotations : — Distd. Barclay v, Waincwright (1807), 14 
Ves. 66. Reid. Bouch, Sproute v. Bouch (1885), 29 
Ch. D. 635. 

2085. Add, Annoiations : — Dlstd. Re Bates, Moun- 
tain!;. Bates, [1928] Oh. 682 ; Parker v. Chap- 
man (1928). 138 L. T. 729; HUl (R. A.) v. 
Permanent Trustee Co. of New South Wales, 
Ltd., [1930] A. 0. 720. 

2059. Add, Annotation : — Distd. Hill (R. A.) v. 
Permanent Trustee Co. of New South Wales, 

. Ltd., [1930] A. C. 720. 

2090. Add, Annotations : — Consd. Re McKee> 
Public Trustee v, McKee, [1931] 2 Ch. 145. 
Refd. Re Sullivan, Dunkley v, Sullivan (1920), 
45 T. L. R. 590. 

2127. Add the following paragraph : — 

If that sum had been six months* interest 
paid by the mtgor. instead of six months’ 
notice before repayment of the mtge. moneys, 
then it would have been payable to the 
tenant for life (North, J.). 

2131a. Repayment of income tax.] — Testator 
directed that his residuary estate should 
be held in trust for such of his sons as 
should attain the age of twenty-one years 
such of his daughters as should attain that 
age or marry. He further directed his 
trustees to hold the share of a daughter in 
trust to pay her the income thereof during 
her life, & after her death in trUvSt for such 
persons as she should by will appoint, & in 


default of appointment in trust for aR her 
children in equal shares, A; in default of any 
issue of a daughter in trust for his other sons 
or daughters as part of their shares. Testator 
died in 1906, leavi^ one son & one daughter. 
The daughter attained the age of twenty-one 
years in 1926, & married in 1927. There 
was issue of that marriage one son. In 1927 
the daughter claimed, under Income Tax 
Act, 1918 (c. 40), 8. 26), repayment of moneys 
paid or deducted on account of tax in respect 
of the income of her share accumulated under 
the will during her minority. In 1928 
the Board of Inland Revenue admitted her 
claim in this respect to the amount of 
£7,770 10a. 4d., & that amount had been 
paid to her. A question was then raised 
whether that sum should be treated as an 
accretion to the capital of the daughter’s 
share, or whether she was entitled to it 
absolutely : — Held : the daughter was en- 
titled absolutely to the sum of £7,770 19a. 4d. 
— R>e Fulpord, Pulpord v, Hyslop, [1930] 
1 Ch. 71 ; 99 L. J. Ch. 80 ; 142 L. T. 185. 

2140a. Dividends on bonus shares created 

after death of tenant for life.] — Re Hyde 
(William) Will Trusts, Hyde v. Bryce 
(1930), 74 Sol. Jo. 467. 

2157a. Benefits gained by compromise of claim 
against estate of testator.] — A claim made 
against the estate of testator was com- 
promised by the payment of a large sum 
several years after testator’s death : — Held : 
the amount due for principal & interest at 
testator’s death must be treated as a debt 
due from his estate, & the corpus thereof 
reduced by that amount ; & any benefit 

gained to the estate by the compromise must, 
as between the persons entitled to the corpus 
& income thereof, be apportioned in the 
ratio of the amount due from testator at the 
day of his death, to the further amount 
calculated to have been due from his estate 
at the time when the compromise was 
effected. — Maclaren v, Stainton (1867), 
L. R. 4 Eq. 448 ; 15 W. R. 974. 

2157b. Insufficiency of assets — Sums received on 
realisation.] — Testator bequeathed a legacy 
of £10,000 with interest from his death at 
4 per cent, per annum, to trustees upon trust 
to pay the income to certain persons during 
tlie life of one of them, & after her death upon 
trust for other persons. Testator’s estate 
w^as insufficient for payment in full of liis 


PART X. SECT. 4, SUB-SECT. 3.— 

M. (fir). 

sd. Proceeds sale of assets — 

rf" rents d: profits from hasrhold d' 
freehold rrro pert US.}— Held : the moneys 
HO received by the truMlees miiHt lie 
treated us part of the capital of the 
estate.*— Union Trfstek (jo. of Aus- 
tralia V. Watson (1931), 48 N. S. W. 
W. N. 102.— AUS. 

PART X. SECT. 4, SUB-SECT. S.— 
P. (b). 

2101 i. Whether interest eq%ial to 
interest on. atdhorised inreslmenis .] — 
A tenant for life is entitled to be paid, 
ending conversion, the amount allowed 
y the nile In Hmre v. Earl of Dart- 
mtmfh, ?iot\\ith«t^ndlnff that the Income 
actnally i-ecelved falls short of the 
amotint allowed under that rule, & 
in erititled to a charge on capital accord- 
ingly. The tenant for life nan the same 
rights pending conversion in a case 
where the ct. authorlsen postponement 
of the sale of assets which without 


sneh antlioriaation the trustees w’oiild 
be bound to realine under tbo rule in 
//ouv V. Earl of Vartmauth. Qu. : 
^vhethc^ the Umant for life is entitled 
pending conversion to wnulrc tiio 
amount of any deftclency In the actual 
Income to be raised by cnforcjenient of 
the charge. — Union Thustke Co. of 
Australia. Ltd. v, Graham (1931), 
31 S. R. N. S. W. 528 ; 48 N. S. W. 
W. N. 194.— AUS. 

PART X. SECT. 4, SUB-SECT. 8.— Q. 

■b Company dealing in lands of 
specific estate — Profits on sale,] — Re 
Vickers (1923), 54 O. L. R, 362.— CAN. 

sd. Profits from, carrying on station .] — 
In carrying on a station property it is 
the duty of the trustees to hold the 
scales as evenly ns possible betw^eon the 
life tenant & remaindermen consistently 
with prudent management, starting 
with the basic principle that the capita 
of the business is the capital which was 
embarked therein at the date of 
the testator's death, that any profit 
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which that capital earns as the result 
of a strict im^thod of acoountanoy 
belongs to the ll/o tenant as soon os 
that profit is realised in cash, that that 
profit should be realised in cash so 
soon as it prudently can bo realised, 
& that the life tenant is only entitled 
to such profits as is from time to time 
during the life tenancy realised in cash. 
— Re Porter, Porter v. Porter 
(1931). 31 S. R. N. 8. W. 115; 48 
N. S. W. W. N. 17.— AUS. 

sf. .1 — For the purpose of 

ascertaining the amount due to life 
tenants for Income derived from the 
carrying on of a station for the purpose 
of the realisation of an estate, the whole 
period during which the station Is 
carried on must ho treated as one 
period. A book profit shown in an 
administrator's ocoounte for a part of 
such perioci is not income necessarily 
to be apjiroprlated to a life tenant. — 
Union Trustee Co. op Australia, 
Ltd. V Eckford (1931), 31 S. R. N. 
8. W, 92 ; 48 N. 8. W. W. N. 40,— 
AUS. 
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legaci^^ & the realisation of his assets 
occupied several years ; — Held : moneys 
from time to time received by the trustees 
& applicable to the legacy were divisible 
rateably between capital & income, so as to 
attribute to income £4 fier cent, from testator’s 
death on the amount attributed to capital. — 
Be Tinkler’s Estate (1875), L. R. 20 Eq. 
466 ; 45 L. J. Ch. 135. 

Annotation : — ^Refd. Re Foster, Lloyd v. Carr (1890), 45 
Ch. D. 629. 

2197a. Cost of rendering accounts for succession 
duty.] — Held: (1) the expense of fencing 
waste lands granted to a trustee for the 
benefit of the estate must be paid out of 
capital ; (2) the costs of rendering accounts 
for the succession duty, payable for the first 
equitable tenant for life, must be paid out 
of income. — Cowley (Earl) v. Wellesley 
(1866), L. R. 1 Eq. 660 ; 35 Beav. 636 ; 14 
L. T. 246 ; 14 W. R. 628 ; 65 E. R. 1043. 

2197b. Calls on shares.] — Testator bequeathed 
residuary personalty to trustees upon trust, 
either to continue existing investments or 
sell any part of the estate, & invest in certain 
stocks, shares & bonds. He directed colls, 
if any, wlxich, at or after his death, might 
be or become due in re8i)ect of shares for the 
time being constituting part of his residuary 
‘ personal estate, to bo paid out of income : — 
Held : the direction applied to calls on 
railway shares held by testator at his death, 
but not to such shares acquired by the 
trustees. — Bevan v. Waterhouse (1876), 3 
Oh. D. 752 ; 46 L. J. Ch. 331. 

2202. Add, Annoialion : — As io (1) Refd. Re 
Whitaker, Rooke v, Wliitaker, [1929] 1 Oh. 
602. 

2203. Add, Annoiaiion : — Refd. Re Whitaker, 
Rooke V, Whitaker, [1929] 1 Ch. 662. 

2204. Add, Annoiations : — Apld. Re Smith, Vincent 
V, Smith, [1930] 1 Ch. 88. Refd. Re Whitaker, 
Rooke V, Whitaker, [1929] 1 Oh. 602, 

2205a. Enlargement of canal, docks & harbour.] — 
Held : the expenditure was a charge on the 
corptut of the estates comprised in the terra. — 
Re Bute (Marquess), Bute (Marquess) v. 
Ryder (1884), 27 Ch. D. 196 ; 63 L. J. Ch. 
1090; 32 W. R. 996. 

2205b. Cost of fencing waste lands.] — Cowley 
(Earl) v, Wellesley, No. 2197a, ante, 

2207a. Liability for performance of covenants in 
lease.] — Testator, w’ho had assigned during 
his life certain leasehold property, bequeathed 
by his will other leaseholds & the residue of 
his property to tenants for life, with 
remainders over. The assignees of the lease- 
holds became bkpt., & the exors. of testator 
took a reassignment of those leaseholds. 
Liabilities having arisen under the covenants 
in the original lease, it was held that those 
liabilities must fall upon the corpus, & not 
upon the income, of testator’s estate. — 
Allen v, Embleton (1858), 4 Drew. 226 ; 
27 L. J. Ch. 297 ; 4 Jur. N. S. 79 ; 6 W. B. 
272 ; 62 E. R. 87. 

Annotation: — Apld. Re Owen, Slater v, Owen, [1912] 1 CSb. 

519. 

2209a. -.] — Re Lorimbr (1860), 12 

Beav. 621 ; 19 L. J. Ch. 624 ; 16 L. T. O. S. 
406 ; 14 Jur. 1126 ; 50 E. R. 1160. 


2209b. -.] — sum of money having 

been paid into court under Trustee Relief 
Act, a petition was presented by the tenant 
for life for payment of the dividends : — Held : 
the corpus of the fund was not liable to bear 
the costs of the appln . — Re Bangley’s Trust 
(1852), 21 L. J. Ch. 876 ; 19 L. T. O. S. 269 ; 
16 Jur. 682. 

2209c. -.]— Rc Butler’s Trust 

(1862), 16 Jur. 324. 

2222. For “ Re Wood’s Estate, No. 2311, pos/,** 
substitute the following : “ Re Wood’s 

Trusts (1870), L. B. 11 Eq. 155; 40 L. J. 
Ch. 179 ; 23 L. T. 686 ; 19 W. R. 227.” 

Annotation : — Gonsd. Re Evans’ Trusts (1872), 28 L. T. 682, 

2243. Add, Annotation : — As to (2) Refd, Garland 

V. Archer-Shee (1930), 142 L. T. 443. 

2243a. -.] — Powys v, Blaorave 

(1854), 4 De G. M. & G. 448 ; 2 Eq. Rep. 

1204 ; 24 L. J. Ch. 142 ; 24 L. T. O. S. 17 ; 
2 W. R. 700 ; 43 B. R. 582, L. C. 

Annotations : — Consd. Re Hotchkys, Preko v, CAlmody 
(1886), 32 CJh. I). 408. Refd. Barnes t?. DowUngr (1881), 
44 L. T. 809 ; Re Willia.nies, Andrew v, WfUlafiins (1884), 
52 L. T. 41 : He Oart.wriarht, AvIh r. Newman (1889), 
41 Ch. D. 532 ; Re Freman, Dimond v, Newbum, [1898] 
1 Gh. 28. 

2243b. — Opposition to Bill In Parliament.] 

— ^An estate was settled by the will of a 
testator, his widow being the first, & his 
nephew the second tenant for life. During 
the lifetime of tlie widow she expended out 
of her own moneys various sums in making 
improvements iqion the estate. Some of 
these sums were expended before, & some 
after the commencement of Settled Land Act, 
1882 (c, 88). With regard to those which 
were expended after the commencement of 
the Act, no scheme was, prior io the execu- 
tion of the works, submitted for approval, 
either to the trustees of the settlement or to 
the ct., in accordance with sect. 26 of the Act. 
The widow also, prior to the commencement 
of the Act, paid out of her own moneys the 
costs of the successful opposition of the 
trustees to some bills in Parliament, which 
contained provisions injuriously aflFeoting tlie 
estate. The repayment to the widow of all 
the sums thus expended by her was secured 
by four bonds given to her by tlie nephew. 
After the death of the widow the nephew, 
bein^then tenant for life in possession of the 
estate, applied to the *ct. of a direction to the 
trustees to apply capital money in their hands 
in payment of the amounts due upon the 
bonds : — Held : independently of Settled 
Land Act, 1882 (c. 38), s. 36, the ct., under 
its general jurisdiction, had power to direct 
the payment of the costs of the Parliamentary 
opposition out of the capital money, & 
payment was dii-ected accordingly . — Re 
Ormrod’s Settled Estate, [1892] 2 Ch. 
318 ; 61 L. J. Ch. 651 ; 66 L. T. 845 ; 40 

W. R. 490 ; 36 Sol. Jo. 427. 

Annotations : — Refd. Bristol’s (Marquis) Settled Estates, 

[18931 3 C’h. 161 ; Re L, C, C.. Ex p, Pennington (1901), 
84 L. T. 808. 

2254a. .] — Hawkins v, Hawkins (1836), 6 

L. J. Ch. 69. 

Annotation .'--Distd. Makings v. Makings (1860), 1 De G. F. 
& J. 355. 


PART X. SECT. 6, SUB-SECT. 1. 

. «p. Power of trustee to effect hail 
inauranoe ,] — ^wbere It is a pradent & 


proper precaution to adopt, a trustee 
has power to effect hall insurance, 
although there ia no statutory pro- 
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vision authorising him to do so . — Re 
Seibkl Estate, [1931] 2 W. W. R. 
581. --CAN. 
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2297a. Annuity fund — Unapplied income.] — JRe 

Whitehead, Peacock v, Lucas, JNo. 1960a, 
anic, 

2319a. Temporary investment — Apportionment of 
loss.] — A sum of money appointed to be laid 
out in a purchase to the use of A. for his life, 
remainder to his eldest son, subject to a charge 
for the provision of younger children ; the 


money to be let out in any public fund, till 
a convenient purchase found : if a loss 
happens before the purchase, it must be born 
in an average. — Ohambehs v. Chambehs 
(1730), Fitz*G. 127 ; 1 Eq. Gas. Abr. 115 ; 
Mos. 333 ; 94 E. K. 684, L. C. 

Annotalinna : — Ezpld. Oko v. Heath (1748), 1 Vos. Sen. 135. 

Oonsd. Booth v. AJlington (1856), G Do G. M. & O. G13. 


Part XI. — Custody of Title Deeds 


2357. Add. Annoiation : — ^Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 

2358. Add. Annotation: — Consd. Clayton v, Clay- 
ton, [1930] 2 Ch. 12. 

2358a. .] — Garrod v. Moor (1846), 8 L. T. 

O. S. 270. 

2359. Add. Annoiation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 

2377a. Trustees with duties to perform.] — ^A tes- 
tator died, having by his will bequeathed 
settled legacies & having thereby also by 
legal limitations settled freeholds which 
in the events which happened became vested 
free from incumbrances & charges in pltf. 
From time to time there had been appoint- 
ments of new trustees of testator’s will for 
the purposes of the Settled Land Acts & 


other purposes, including three by deeds of 
1902, 1904, & 1916. In 1924 pltf. had been 
appointed Settled Land Act trustee of 
t^tator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in the pltf., 
the trusts of some of the settled legacies 
were still on foot. In an action by pltf. 
claiming the custody of the appointments of 
1902, 1904, & 1915, as forming part of his 
' title to the freeholds : — Held : trustees who 
have duties to perform in relation to their 
trusts may retain title deeds lawfully in 
their possession as trustees. — Clayton v. 
Clayton, [1930] 2 Ch. 12 ; 99 L. J. Ch. 498 ; 
143 L. T. 096. 

2379. Add. Annotation : — ^Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


Part XII. — Express Powers in Instruments 


2396. Add. Annofaiioyi : — ^Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

2398a. Sale to tenant for life.] — Where 

the trustees of lands in strict settlement have 
a power to sell, with the consent of the tenant 
for life, a sale by t)ie trustees to the tenant 
for life will be held good. — Howard v . 
Lucane (1823), Turn. & R. 81 ; 1 

L. J.O. S. Ch. 85; 37 E. R. 1025, L. C. 

AnnoMions : — Ezpld. Eland r. Baker (18G7), 29 Beav. 137. 
Apld. Dioeonficin v. Talbot ( 1870 ), 6 Ch. App. 32. Refd. 
Gi-ovcr V . HugcU (1827), 3 Uuks. 428 : Greenlaw v. King 
(1841). 10 L. J. Ch. 129 ; Beadeu v. King (1852), 9 Hare, 
499 ; Bevan v. Habgood (1860), 1 John. & H. 222. 

2399a. .] — Eisdkll v . IIam- 

MERSi^y (1862), 31 Beav. 255 ; 6 L. T. 700 ; 
54 E. R. 1136. 

Annotations: — Apprvd. Alexander r. Mills (1870), 6 Ch. App. 


124. Consd. ne Cooper. Cooper v. Slight (1884). 27 Ch. D. 

565 ; Uardaker «. Moorhonse (1884), 26 Ch. 1>. 417. 

Apld. ll*' Beiiingfold & Horringa* Contiuet, [18931 2 (Jh. 

332. Refd. Parr v. A.-O., [1926] A. C. 239. 

2399b. Power to sell under subsequent settlement — 
Reference to former settlement — “ Ulterior 
to limitations therein.”] — Held : tlie ex- 
pression “ ulterior to the limitations therein ” 
meant ulterior in point of position in the 
deed, & not ulterior in point of time.— Morgan 
V. Rutson (1848), 16 Sim. 234 ; 17 L. J. Ch. 
419 ; 11 L. T. O. S. 238 ; 12 Jur. 813 ; 60 
B. R. 863. 

2570. Add. Annotations : — Refd. A.-G. v. Tasker 
(1928), 92 J. P. 167; A.-G. v. Manchester 
Corpn., [1931] 1 Ch. 264. 


Part XI 11. — Statutory Powers in Relation to Settled Property. 

2579. Add. Annotation : — Generally^ Refd. He 2596. Add. Annotation : — Refd. Re Draycott 
Austen, Collins v. Margetts, [1929] 2 Ch. 165. Settled Estate, [1928] Ch. 371. 


PART X. SECT. 8, SUB-SECT. 1.— B. 

2320 ii. .]_Whcre a 

occuin under a mtgo. of trust 
funds, the income of which Is payable 
to a life tenant, the loss should bo 
apportioned between the tenant for 
life 8c the remainderman by adding 
the amount actually realised from the 


security to the amount of interest 
theretofore received by the tenant for 
life & dividing the whole sum between 
the latter & the remainderman in the 
proportion In which they would have 
been ontiUod to share If the security 
had been paid in fuU, the tenant for 
life giving credit for the amounts 
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already received. — He Plumb (1896), 
27 0. 11. GOl.—CAN. 

PART XU. SECT. 8. 

n J, Power to retain non4ru8tce 

seeiirUie.8.] — Fogo v. Food’s Trustbbs 
[1929] S. C. (Ct. of Seas.) 646.-H50OT. 



VoL XL.~-Settl6m6ni8. Cases 2597- 2788a. 


2597. S’or the existing paragraph substitute the 
following paragraph 

Settled Land Act, 1925 (c. 18), ss. 1, 2.] — 

Land was, on Doc. 31, 1925, held by two 
persons under a devise contained in a will, 
made in 1888, as joint tenants in fee simple 
absolutely, subject to a charge for £1,000 
created in 1869 in consideration of marriage : — 
Held: (1) the land was settled land within 
Settled Land Act, 1925, ss. 1 (1) {v) & 2, 
& it was excepted from the application of 
l^aw of Property Act, 1926 (c. 20), s. 36 (1) ; 
(2) there was nothing in the context to 
give to the words “ settled land in Law 
of Property Act, 1926, s. 36 (1), any 
other meaning than that given by 
sect. 206 (1 ) (xxvi ). — Re Gaul & IJoulston’s 
Contract, [1928] Ch. 089 ; 97 L. J. Ch. 302 ; 
139 L. T. 473, C. A. 

2598. Add. Citations 97 L. T. Ch. 193; 139 

L. T. 59. 

2600a. Land subject to payment of perpetual 
annuity — Settled Land Act, 1925 (c. 18), 

s. 1 (1) (v).J — ^A perpetual annuity, created 
voluntarily, is a payment of a periodical sum 
for the “ benefit ** of the person receiving 
it witliin Settled liand Act, 1925 (c. 18), 
s. 1 (1) (v). Therefore land subject to such 
a charge became, on ,Tan. 1, 1926, settled 
land . — Re Austen, Collins v. Mahoetts, 
[1929] 2 Ch. 155 ; 98 L. J, Ch. 384 ; 141 L. T. 
325, 

2602. Add. Annotation : — N.F. Re Parker’s Settled 
Estates, Parker v, Parker, [1928] Ch. 247. 

2602a. Settlement of undivided moiety — Settlement 
of remaining moiety — Merger before operation 
of Law of Property Act, 1925 (c.. 20).] — 
By a voluntary settlement made in 1909 an 
undivided moiety of a freoliold estate was 
settled upon the usual limitations of a strict 
settlement, k. the settlor having acquired 
the other moiety afterwards settled it by his 
will upon the siime uses A: trusts & with the 
same trustees as the settlement. The settlor 
died in 1910 & the tenant for life under the 
two settlements died in 1 930 : — Held : the 
enthety of the land was settled land, the two 
moieties having completely merged before 
1926, & on the death of the tenant for life 
it vested in his special exors . — Re Egtcn 
Settled Estate, Poster v. Foster, [1931] 
2 Ch. 180 ; 100 L. J. Ch. 273 ; 145 L. T. 70. 

2619. Add, Annoiaiions : — Refd. Re Patten, West' 
minster Bank t?. Carlyon, [1929] 2 Oh. 270; 
Re Davies’ Will Trusts, Be van v, Williams, 
[1932] 1 Ch. 530. 

2632. Add, Annotation : — As to (2) Apld. Re 
Alston-Roberts- West’s Settled Estates, [1928] 
W. N. 41. 

2633a. Not tenant under lease at rent.] — A person 
who is a tenant of settled land under a lease 
at a rent is, as a matter of necessary implica- 
tion from the language of sect. 20 (1) (iv), 
of Settled Land Act, 1925 (c. 18), excluded 
frona the class of persons upon whom the 
section confers the powers of a tenant for life. 
The amount of the rent is immaterial , — Re 
Catling, Public Trustee v, Caitjng, [1931] 
2 Ch. 359; 100 L. J. Ch. 390; 145 L. T. 613. 

part XIII. SECT. 1, SUB-SECT. 1.— 

D. (h) ill. 

2643 li. Mere licensee.] — The 

poraoDB qualified to oxerciRe the powers 

c)i loasmsf under Oonveyanclnff & Law 


2648. Add. Annotation : — Consd. Re Patten, West- 
minster Bank v. Carlyon, [1029] 2 Ch. 276. 

2652. Add. Annotation : — Refd. Re Acklom, Oako- 
shott V. Hawkins, [1929] 1 Ch. 395. 

2676. Add. Annotation : — Consd. Re Robins, Ilol- 
lancl V. Gillam, [1928] Ch. 721. 

2679. Add. Annotation : — As to (2) Distd. Re 
Stevens & Dunsby’s Contract, [1928] W. N. 
187. 

2679a. Trust for accumulation of Income for 

payment of mortgages.] — Re Stevens 
Dunsby’s Contract, [1928] W. N. 187. 

2727a. With “ intent »» to extinguish— 

Settled Land Act, 1926 (c. 18), s. 105 — ^To 
what assignors applicable — Any person in 
whom life estate vested.] — Held : the opera- 
tion of Settled Land Act, 1925 (c. 18), 
s. 105 (1), is not confined to the case of an 
assurance by the tenant for life himself of 
his estate, but extends to an assurance by 
any person in whom the life estate is vested, 
including a trustee in bkpey. of the tenant 
for life. The “ intent ” referred to in the 
sect, was the intent of the assignor. 

Where therefore a tenant for life was bkpt., 
& his trustee in bkpey. sold & assured the 
estate for Ufe to the tenant in tail in re- 
mainder, but the tenant for life refused to 
execute a vesting deed in liis favour : — Held : 
the tenant in tail was entitled to a vesting 
order under Settled Land Act, 1925 (c. 18), 
s. 12 (1) (a). — Re Shawdon Estates Settle- 
ment, [1930] 2 Ch. 1 ; 99 L. J. Ch. 189 ; 142 
L. T. 566; 74 Sol. Jo. 215 ; [1929] B. ifc C. R. 
152, C. A. 

2727b. Trustee in bankruptcy 

of tenant for life.] — Re Shawdon Estat’es 
Settlement, No. 2727a, ante. 

2727c. Whose intent referred to — 

Assignor.] — Re Shawdon Estates Setti^- 
ment, No. 2727a, ante. 

2732. Add. A7inotations : — Consd. Re Patten, West- 
minster Bank Carlyon, [1929] 2 Ch. 276. 
Refd. Re Acklom, Oakeshott v. Hawkins, 
[1929] 1 Ch. 195. 

2738a. Restriction on power of letting.] — Testator 
by his will, dated Nov, 22, 1927, directed 
his trustees to retain £3,000 & to apply the 
interest yearly in payment of the taxes, 
rates Sc repairs of his freehold house, & he 
desired that his aunt should “ have the use 
of it Sc my toniture free of cost for her 
occupation during her life or so long as she 
may require them, but without the power to 
sub -let the same or any part thereof. On the 
termination of her occupation the house is 
to be sold,” & from the proceeds, added to the 
above £3,000, certain specific legacies were 
given. He also directed that when the house 
had been sold, his nephew, G. P., should have 
the furniture; — Held: (1) the provision 
forbidding the tenant for life to sub-let, was 
void under Settled Land Act, 1926 (c. 18), 
s. 106 (1 ), & the provision requiring the house to 
be sold & the gift over of the proceeds of sale 
upon the termination of her occupation was 
also avoided by that sub-sect., so far as that 
provision would operate in the event of her 

mere licence, therefore, is not 
qualified to exercise the powers of 
leasing referred to. — Stetknson v. 
Mykrs (1929), 47 N. S. W, W. N. 94.— 

AUS. 


of Propoity Act, 1898, b. fi8, arc tlioso 
having an estate in land, either un 
estate for life or a chattel interost. A 
person having a mere right of personal 
rcbidcuce In a boxiso for his Iffo has not 
an estate of any kind therein, but a 
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exercising any of her powers as tenant for 
life ; (2) the gift over of the £3,000 was a 
provision which tended to induce her to 
abstain from exercising her powers of leasing 
as a tenant for life, & was void, therefore, 
in so far as it had that tendency ; & that 
it should be read to take effect only upon her 
ceasing to reside for any reason other than 
the exercise of her powers of leasing as a 
tenant for life ; (3) in the event of her selling 
the house she would not be entitled to be 
paid any part of the income of the £3,000 ; 
U) she was entitled to the furniture during 
her life or imtil she ceased to occupy the house 
for any reason other than the exercise of 
her powers as tenant for life. — Be Patten, 
Westminster Bank Oablyon, [1929] 2 
Ch. 276 ; 98 L. J. Ch. 419 ; 141 L. T. 295 ; 
46 T, L. B. 504. 

2739. Add. Annotation : — A.s to (2) Refd. Be 
Acklom, Oakeshott v, Hawkins, [1929] 1 Ch. 
195. 

2739a. ^ this will dated 

Jan, 4, 1918, the testator bequeathed his 
leasehold house, garden & grounds, W. Ct., 
together with the fixtures & fittings & all 
his furniture, pictures (except some), china, 
plate, linen, grand piano, & all chattels & 
other effects therein, to his trustees upon 
trust to permit his sister, E., to reside there 
after his death, if she should wish to do So, 
& to have the use & enjoyment thereof during 
lier life free of rent or other payment, & he 
gave to his sister the use & enjoyment of his 
said house, garden, & grounds, & everything 
contained therein, for her life accordingly, & 
he directed his trustees after her death or 
during her life if she should not wish to reside 
or continue to reside there to sell the same 
(except ceitain ai*ticles therein), with power 
to postpone such sale as they might think 
proper, & divide the proceeds between certain 
charities. He died on June 26, 1918, & the 
lady entered into possession thereof 
immediately. In 1925 she went abroad 
temporarily for the benefit of her health, the 
place being left in charge of servants, & she 
paid the Sched. A, tax. In 1926, owing to 
severe illness, she was prevented from return- 
ing to England, & the house was let by her 
from time to time, & she still paid Sched. A. 
tax thereon. In 1927 she sold the house as 
tenant for life or a person having the powers 
of a tenant for life, &; shortly after the con- 
tents, other than the excepted articles, were 
sold by the trustees. On a summons taken 
out by the trustees asking whether she had 
any, &, if any, what interest in the proceeds 
of s^e of the leasehold property & the income 
thereof : — Held : on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The power of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not therefore for- 
feited her interest in the proceeds of sale of 
the leasehold property or the income thereof. 
— Be Acklom, OAKEsnoiu: v. Hawkins, 
[1929] 1 Ch. 196; 98 L. J. Oh. 44; 140 
L. T. 192 ; sub nom. Be Adelom, Oakshott 
V. Hawkins, 72 Sol. Jo. 810. 

2747a. Of proceeds of settled land.] — Be 

Patten, Westminster Bank v. Cablyon, 
No. 2738a, ante. 

2798. Add. Annotation : — ^Refd. Be Price, [1928] 
Ch. 679. 


2S19. Add. Annotation: — As to (2) FoUd, Be 
Patten, Westminster Bank v. Oarlyon, [1929] 
2 Ch. 270 

2829. Add. Annotation: — ^FoUd. Bernhardt v. 
Galsworthy, [1929] 1 Ch. 649. 

2889a. Power to vary leases — Settled Land Act, 
1926 (c. 18), 8. 59 — Construction of section.] — 

— It is apparent, in my opinion, that Settled 
Land A(%, 1926 (c. 18), s. 69 (1), is deali^ 
only with a question of form, because it is 
clear from the final words of sect. 69 (1) that 
no more is being authorised than what might 
have been done under Settled Land Act, 
1926 (c. 18), s. 62 (1). The provision in 
question is that ** every such lease or grant 
shall, after such variation, release, waiver or 
modin cation as aforesaid, be such a lease or 
grant as might then liave been ** granted 
after a surrender, etc. In my opinion 
sect. 69 (1) is not limited to cases where the 
result of the variation, release, waiver or 
modification will at common law effect a 
surrender & regrant. This section is con- 
ferring a power on the tenant' for life to 
execute documents in a particular form 
which ho could have executed in another 
form as the result of the surrender or the 
surrender & regrant of the land previously 
dealt with. It relates to the widest possible 
release, variation, waiver or modification, 
including cases in which only part of the land 
comprised in the old lease or grant is the 
subject of those alterations (Maugham, J.). — 
Be Savile Settled Estates, Savilb v. 
Savile, [1931] 2 Oh. 210, 216 ; 100 L. J. Ch. 
274 ; 145 L. T. 17. 

Annotation: — Consd. Re Bruce, Brudenellr. Brudenell, [1932] 
1 Ch, 310. 

2900a. Effect of existence of underlease.] 

— ^A lease may be authorised under the Leases 
& Sales of Settled Estates Acts upon the 
surrender of an existing lease, although an 
underlease granted by the surrendering 
lessee is unexpired. — Be Ford’s Settled 
Estate (1869), L. R. 8 Eq. 309. 

Annotation PoUd. Re Grosvenor Settled Estates, West- 
minster (Duke) r. McKenna, [1932] 1 Ch. 232. 

2900b. .] — Part of the freehold 

property comprised in a settlement was sub- 
ject to a lease & also to an underlease. The 
tenant for life under the settlement wished 
to take a surrender of the lease &, without 
having a surrender of the underlease, to grant 
a new lease. On the evidence the proposed 
new lease reserved the best rent that could 
reasonably be obtained, & contained a proviso 
for re-entry on non-payment of the rent for 
twenty-one days ; — Held : the tenant for 
life had power imder Settled Land Act, 1926 
(c. 18), s. 42 (1), & Law of Property Act, 
1926 (c. 20), s. 160, to grant the new lease 
although the underlease remained outstand- 
ing. The new lease would take effect in 
immediate possession notwithstanding the' 
existence of the underlease, & would there- 
fore comply with Settled Land Act, 1926 
(c. 18), 8. 42 (1). — Be Grosvenor Seittlbd 
Estates, Westminster (Duke) v. McKenna, 
[1932] 1 Ch. 232 ; 101 L. J. Ch. 145 ; 146 
L. T. 402 ; 49 T. L. R. 7 ; 70 Sol. Jq. 779. 

2950. Add. Annotation : — ^Folld. Be Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 686. 
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2950a. Express provision for proper preserva- 
tion*] — Be Wbld-Blundell Estate;, Mow- 
bray (Lord) v. Wbld-Blundbll (1929), 
73 Sol. Jo. 686. 

3032a. .] — Be Watson, Brand v. 

Otjlme-Seymour, [1928] W. N. 309 ; 166 
L. T. Jo. 439. 

3032b. Architect's fees — Short occupation lease.] — 

Be Watson, Brand v. Culme-Seymoto, 
[1928] W. N. 309 ; 166 L. T. Jo. 439. 

3032c. Solicitors' fees — Obtaining short occupation 
lease.] — Be Watson, Brand i?. Cuim-Sey- 
MOUR, [1928] W. N. 309 ; 166 L. T. Jo. 439. 

3043. Add. Annotations : — Consd. Be Curwen, 
Curwen v. Graham, [1931] 2 Ch. 341. Refd. 
Be Cayley & Evans’ Contract, [1930] 2 Ch. 
143. 

3046. Add. AnnotcUions : — As to (1) Apld. Be 
Catchpool, Harris v. Catchpool, [1928] Ch. 
429. Consd. Be Gaul & Houlston’s Contract, 
[1928] Ch. 689. Refd. Be Parker’s Settled 
Estates, Parker v. Parker, [1928] Ch. 247. 

3047. Addf. Citation 97 L. J. Ch. 161. 

Add. Annotaiiona : — As (1) Refd. i^^'Gaul& 
Houlston’s Contract, [1928] Ch. 689 ; Be 
Norton, Pinney v. Beauchamp, [1929] 1 Ch. 
84. 

3047a. -.] — On Dec. 31, 1926, certain 

land stood limited to the use of A. for life, 
& after his death, subject to certain jointure 
rentcharges for life, & subject to certain 
portions which had been charged upon the 
estate, & which had been further secured by 
the limitation of a legal term, to the use of 
trustees upon trust for sale. The settlement 
under which the land so stood limited was 
a compound settlement, consisting of vartous 
documents, including two deeds of 1911 & 
1913. In due course a vesting deed was 
executed in favour of A. A. died on Dec. 4, 
1926, probate, limited to the settled land, 
was granted to the trustees of the compound 
settlement as his special representatives, on 
the footing that that settlement did not come 
to an end on his death. There were separate 
trustees of the two deeds of 1911 & 1913. 
Clause 11 of the 1911 deed gave to the 
trustees thereof all the powers conferred on 
a tenant for life by Settled Land Acts, 1882 ' 
to 1890 : — Held : (1) the whole legal estato, 
the subject-matter of the settlement, was 
not held upon trust for sale ; (2) in view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of 1911 & 1913 were persons 
on whom Settled Land Act, 1926 (c. 18), 
8. 23 (1), conferred the powers of a tenant for | 
life, & they were statutory owners under the 
compound settlement ; & when they sold 
the land they would sell it as statutory 
owners & not as tmstees for sale, & they must 
pay over the proceeds of sale to the trustees 
of the compound settlement. — Re Norton, 
Pinney v. Beauchamp, [1929] 1 Ch. 84 ; 98 
L. J. Ch. 219 ; 140 L. T. 348. 

3048. Add. Annotation : — Folld. Be Shelton’s 
Settled Estates, [1928] W. N. 27, 

d049a. Private Act & three conveyances.]-— 

On the death intestate of the tenant in tail 
in possession of an estate settled by a private 
Act He three conveyances, it was held that 
the Act & conveyances together constituted 


one settlement & the ct. appointed two 
trustees for the purposes of the Settled 
Land Act, 1926 (c. 18), & ^avo them liberty 
to apply for a grant of administration limited 
to the settled lands. — Be Hereford’s 
Settled Estates, Hereford v. Dbvereux, 
[1932] W. N. 34 ; 173 L. T. Jo. 115 ; 73 
L. Jo. 153. 

3074a. Refusal to execute — Order of Court under 
Settled Land Act, 1925 (c. 18), s. 12 (1) (a).]— 
Be Shawdon Estates Settlement, No. 
2727a, post. 

8074b. Contents — Vesting deed on resettlement — 
Compound settlement.] — X. & Y., the trustees 
of an indenture of resettlement dated Aug. 26, 
1916, by which certain property was settled 
subject to a jointure, executed on May 1, 
1926, a vesting deed reciting the resettlement 
& purporting to vest the property in the 
tenant for life. On Dec. 31, 1926, X. was 
the sole surviving trustee for the purposes 
of the Settled Land Acts of an indenture of 
settlement dated July 12, 1882, which 
together with the resettlement & two other 
documents formed the compound settlement 
of the property. On July 6, 1926, the 
tenant for life entered into four contracts for 
the sale of a portion of the property to a 
purchaser. The purchaser raised objections 
to the title on the ground that the vesting 
deed was not framed in accordance with the 
provisions of the Settled LAnd Act, 1925 
(c. 18) : (a) as it only dealt with the resettle- 
ment &> not with the compound settlement ; 
(b) as it was not executed by the trustees 
of the compound settlement ; & (c) as it 
did not contain the names of the persons who 
w^ere the trustees of the compound settle- 
ment. The tenant for life took out a 
summons for a declaration that a good title 
to the property had been shown : — Held : 
the vesting deed did not comply with the 
requirements of the 1925 Act with reference 
to the compound settlement & the tenant 
for life was not able to exercise his statutory 
powers as tenant for life in respect of the 
disposal of his property ; & the summons 
must be dismissed. — Be Cayley & Evans* 
Contract, [1930] 2 Ch. 143 ; 99 L. J. Ch. 
411 ; 143 L. T. 406. 

Annotation : —DistA, lie rm-woii, Ciirwon v. Graham, [1931] 
2 Oh. 341. 

3074c. Description of trustees as trustees of 

principal settlement — Sutliciency.] — A vest- 
ing deed, executed with the intended object 
of giving effect to the provisions of Settled 
Land Act, 1926 (c. 18), with regal'd to the 
vesting of settled land in a tenant for life, 
contained a statement that the trustees, 
who were executing the deed, were trustees 
of the principal settlement, but it contained 
no reference to the fact that they were 
trustees of a compoimd settlement, consisting 
of the principal settlement & other docu- 
ments : — Held : the trustees were sufficiently 
described, & the vesting deed was a valid & 
effectual principal vesting deed, made pur- 
suant to Settled Land Act, 1925 (c. 18), in 
respect of the land comprised in the com- 
pound settlement, constituted by the various 
documents. — Re Curwen, Curwen v. 
Graham, [1931] 2 Ch. 341 ; 100 L. J. Ch. 387 ; 
146 L. T. 7. 
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Part XIV. — Trustees of Settlements. 


3098. After this case add ; — 

Jurisdiction of court — ^To appoint trustees of 


Part XV.— Land Held 

3188. For the existing paragraph substitute the 
following paragraph ; — 

Settled land.] — By the will of 

testator, who died in 1884, his real estate was 
devised to trustees upon trust to permit his 
widow to receive the rents thereof during her 
life, & after her decease upon trust to pay 
same to or for the benefit of such of his two 
daughters, E. & M., as should bo then living 
should for the time being be single & 
unmarried in equal shares if more than one, 

& when both should be married upon trust as 
to both capital as well as income for all 
testator’s children in equal shares. Testator’s 
widow died in 1889, & on the death of B., in 
1927, questions arose as to the respective 
interests of E. & M. & testator’s children in 
the income & capital of the real estate. The 
ct. having decided that E. & M. were entitled 
to the income of the real estate during their 
joint lives in equal shares, & upon the death 
of E. her sister M. became entitled to the 
whole of the income during her spinsterhood, 

& upon her marriage or death the whole estate 
woidd become divisible in equal shares 
between the children of testator, the further 
question arose whether, on Law of Pro- 
perty Act, 1926 (c. 20), coming into force, 
the devised real estate vested in the then 
surviving trustee of the will upon the statu- 
tory trusts under Sched. I., Part IV., 
par. 1 (1), or in her or the Public Trustee 
under par. 1 (3) : — Held : (1) as the purposes 
of the trusts of testator’s will were such as 
might continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of Property Act, 1925, 
coming into force, by the effect of Wills Act, 
1837 (c. 26), s. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
E. & M., who were then beneficially interested 
in equity until one of them should marry or 
die in undivided shares vested in possession ; 

(2) although their interests were not absolute 
interests, the case fell within Sched. I., 
Part IV., par. 1 (1), & the real estate thereupon 
vested in the trustee of the will upon the 
statutory trusts ; (3) when a case fell within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-paragraphs. — Re Dawson’s 
Settled Estates, [1928] Ch. 421 ; 97 
L. J. Ch. 343 ; 139 L. T. 94. 

Annotations: — As to {2) FoUd. Re Barrat. Body v. Barrat, 

[19291 1 Oh. 330. Refd. Re Robins. Holland v. GiUam. 

[1928] Ch. 721. 

3138a. ,] — Testator, who died on 

June 16, 1881, leaving a widow Sc eight 
children, by his will gave all his estate to his 
wife & four children, whom he appointed 
exors. & trustees, upon trust to pay his debts, 
etc.. Sc bequeathed the remainder of his 
personal effects to his wife & the income 
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settled land in Ireland .] — See Courts, Vol. 
XVI., p. 104, No. 42. 


in Undivided Shares. 

of his freeholds Sc leaseholds, subject to certain 
parents, Sc after her decease to pay such 
income to his four sons Sc daughters in certain 
shares, which were to cease at death, with 
a proviso as to four quarterly payments to 
widows of sons, &, subject thereto, gave his 
estate to the longest liver of his childi’en 
absolutely. The widow died in 1900, Sc on 
the coming into force of the Law of Property 
Act, 1925, the deft. Sc daughter, who had 
since died, wei’e the surviving trustees. All 
parties interested in the estate now desired 
a sale, Sc the question raised by tliis summons 
was first, whether pltf. Sc deft. R., the sur- 
viving trustee, were together tenant for life 
for the puiq^oses of the Settled Land Act. 
Secondly, if it be not settled land, whether 
the entirety was now vested in the surviving 
trustee, or in the Public Trustee on the statu- 
tory trusts : — Held : Law of Property Act, 
1925 (c. 20), Sch. I., Pt. IV., para. 4, added 
by the amending Act of 1926, was not 
applicable to the case; &, secondly, having 
regard to Wilis Act, 1837 (c. 26), s. 31, Sc 
following Re DawaorCs Settled Estates^ No. 
3138, the entirety was now vested in the 
surviving trustee under para. 1 (1), upon 
the statutory trusts. — Re Barrat, Body v. 
Barrat, [1929] 1 Ch. 330 ; 98 L. J. Ch. 74 ; 
140 L. T. 328. 

3138b. .] CoujNS, Towers v. 

Collins, [1929] 1 Ch. 201 ; 140 L. T. 223 ; 
72 Sol. Jo. 779 ; sub nom* Re Collins, 
JowERS V. Collins, 98 L. J. Ch. 47. 

3139. Add. Citation : — 72 Sol. Jo. 86. 

Add. Annotations : — Consd. Re Robins, Hol- 
land 17. GUlarn, [1928] Ch. 721. Refd. Rc 
Dawson’s S. B., [1928] Ch. 421. 

3139a. Land held under one Sc same settlement 

— Vesting in trustees — Who are trustees.] — 
Where immediately before the coming into 
operation of Law of Property Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one & the same settlement, 
it vests in the trustees, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there are no 
such trustees then, pending their appoint- 
ment, the land vests in the Public Trustee 
upon the statutory trusts. — Re Catchpool, 
Harris v. Catchpool, ri928] Oh. 429; 97 
L. J. Ch. 181 ; 139 L. T. 17 ; 72 Sol. Jo. 226. 

3140. Add. Annotations: — As to (1) Refd. Re 
Robins, HoUand v, Oillam, [1928] Oh. 721. 
As to (2) Refd. Bernhardt v. Galsworthy, 
[1929] 1 Ch. 549 ; Re House, Westminster 
Bank v. Evfwett, [1929] 2 Ch. 166. Generally, 
Refd. Re Thomas, Thomas v. Thompson, 
[1930] 1 Oh. 194. 

3143. Citation : — For the existing citation read 
No. 1873, an/^.” 
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3143a. Only one trustee — Vesting ot land in 
Public Trustee.] — Under & by virtue of the 
will of a testator who died in 1921, & of 
subsequent dispositions, acts in the law & 
events, the legal estate in certain freehold 
land was, immediately before the commence- 
ment of the Law of Property Act, 1926, 
vested in two persons for their lives share & 
share alike, the legal estate in remcdnder 
expectant upon the lives of those persons & 
the life of the survivor of them being vested 
in a single trustee upon trust after the 
death of the surviving tenant for life to sell 
the land & divide the proceeds between 
the testator’s nephews & nieces. Upon a 
summons by the tenants for life, who were 
desirous of selling the land, to have it deter- 
mined in whom, upon the coming into force 
of the Law of Property Act, 1925, the land 
was vested; — Hald : (1) as immediately 

before the commencement of that Act the 
land was held at law & in equity in undivided 
shares, vested in possession, & the entirety 
thereof was settled land, I jaw of Propei*ty 
Act, 1925 (c. 20), Sched. I., Part IV., para. 1, 
sub-para. 3, would apply, if there were more 
than one trustee of the settlement con- 
stituted by the will, in whom the land could 
vest as joint tenants ; but that, as there was 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., 
in the Public Trustee upon the statutory 
trusts ; (2) if, before the Public Trustee 

accepted the trust, the present trustee (who 
before the commencement of the Law of 
Property Act, 1925, was the trustee of the 
settlement constituted by the will for the 
purposes of the Settled l./and Acts then in 
force) appointed an ad<litional trustee or 
trustees of that settlement, the land would 
vest in the trustees of the settlement as joint 
tenants upon the statutory trusts. — /?c 
Price, Price v. Price, [1929] 2 Ch. 400 ; 98 
L. J. Ch. 417 ; 141 L. T. 511. 

Appointment of additional trustee 

— Before acceptance by Public Trustee.] — 
Rc Price, Price v. Price, No. 3143a, ante. 

3143c. .] — Immediately before the com- 

mencement of the Law of Property Act, 1925 
(c. 20), the legal estate in land was outstand- 
ing in the personal representatives of the 
settlor & held upon the trusts of a marriage 
settlement which, in the events which had 
then happened, were for two daughters of the 
settlor in undivided shares absolutely : — 
Held : as the personal representatives then 
held the land in trust for the daughters in 
undivided shares vested in possession, they 
held it, after the Act came into force, upon 
the statutory trusts, by virtue of Sched. I., 
Part IV., sub-para. 1 (6) of the Act, with 
the result that the settlement trustees were 
not entitled, as, but for Part IV., they would 
be to call for a conveyance of the legal 
estate ; but the personal representatives 
held the land on trust for sale & were entitled 
to sell the same, unless the daughters elected 
to call for a conveyance. — Re Forster, 
Somerville v. Oldham, [1929] 1 Ch. 146 ; 
98 L. J. Oh. 27 ; 140 L. T. 277 ; 72 Sol. Jo. 
761. 

3143d. What is settled land within para- 

graph 2.] — Under a settlement contained in 
a will the settled property was directed to be 
held, after the death of the first tenaoit for 


life, in trust, as to both corpus income, for 
the children & issue of the first tenant for 
life in equal shares as therein mentioned. 
The first tenant for life died in 1929, having 
by her will appointed to be her exors. & 
trustees two persons who, at the date of her 
death, were trustees of the settlement & of 
the will containing it. On a summons by 
the exors. & trustees as pltfs. for the determina- 
tion {inter alia) of the quastion whether, for 
the purpose of vesting in themselves the land 
the subject of the settlement contained in 
the will, they should, as executors of the first 
tenant for life, execute in favour of them- 
selves, as trustees of the will containing the 
settlement, a vesting assent upon the statu- 
tory trusts for sale of the land the subject 
of the settlement, or should apply for a gT*ant 
to themselves of probate of the will of the 
first tenant for life limited to that land : — 
Held : Settled Land Act, 1925 (c. 18), s. 36, 
applied, & pltfs., as exors. of the first tenant 
for life, ought, pursuant to that sect., to 
execute a vesting assent in favour of them- 
selves as trustees of the will containing the 
settlement. — Re Cdgny’s Will Trusts, 
Smith v. Freeman, [1931] 1 Oh. 305 ; 100 
L. J. Ch. 145 ; 144 L. T. 526. 

Conversion.] — See Equity, Nos. 817a- 

817c, ante. 

3143e. Effect on interest of tenant for life 

under condition to reside on premises.] — 

Testator died in 1922, having by his will 
made in 1915 directed (inter alia) that pltf. 
should pay the net income of liis freehold 
farm & lands & of his sliare of minerals there- 
under equally between herself & his nephew 
until testator’s yoimgest or only daughter 
should attain the age of twenty-one & there- 
after between herself for life or until marriage, 
the nephew for life “or so long as ho shall 
reside upon & assist in the management of 
my said farm,” & testator’s two daughters 
for their lives & the survivor of them for her 
life. Subject thereto testator devised the 
farm & lands to the children of his daughters 
as in the will mentioned. Testator’s nephew 
lived with him at the farm, & assisted in its 
management imtil the testator’s death, after 
which he continued to live there & to manage 
it. Accordingly, upon the coming into force 
of the Law of Property Act, 1925 (c. 20), 
the property vested in pltf. upon the statutory 
trusts. On a summons taken out by pltf. 
in 1931 & asking (inter alia) whether, upon a 
sale of the farm & lands under the statutory 
trusts, or upon the exercise by her of any 
power of leasing conferred on her by statute 
or by the will, & in particular upon the 
exercise of any such power in favour of 
testator’s nephew, his interest in the income 
would determine ; — Held : upon the true 
construction of Law of Property Act, 1925 
(c. 20), 8. 36, the nephew’s life interest would 
not be forfeited upon any exercise in his life- 
time of the statutory trusts. — Re Davies’ 
Will Trusts, Bevan v. Williams, [1932] 
1 Ch. 630 ; 101 L. J. Ch. 301 ; 147 L. T. 334. 

3146. Add. Annotations : — FoUd. Re Robins, Hol- 
land V. Gillam, [1928] Ch. 721. Apld. Re 
House, Westminster Bank v. liJverett, 11929] 
2. Oh. 166. Refd. Re BaiTat, Body v. Barrat, 
[1929] 1 Ch. 336. 

3148. Add, Citations : — 97 L. J. Oh. 197 ; 138 
L. T. 736. 


27 



OmM 8161ai>-8260c. EnOLISH iJND EmPERS DiOBST SuFPLEMliNT. 


3151a. Application of Law of Property Aet» 1925 
(o. 20), s. 84 — Land settled upon trust for sale 
— After specified period.] — The trustees of a 
will, which came into operation after the 
commencement of the Law of Property Act, 
1926 (c. 20), were directed to stand possessed 
of testator’s residuary real & personal estate 
upon trust to pay out of the income thereof 
four life annuities, Sc while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s granachildren as 
should bo living for the period during which 
any annuity remained payable ; on cesser 
of all the annuities, to stand possessed of the 
residuai'y estate in tinist for his grandchildren 
Sc the issue then living of any then dead, as 
tenants in common according to the stocks. 
By a codicil power was conferred upon the 
trustees after the expiration of five years 
from the testator’s death to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until cesser of the annuities were the proper 
ersons in whom the land ought to be vested 
y the exor. ; &, if the trustees were the 
proper persons, whether tlie annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for sale : — Held : (1) the 

land was held in equity in undivided shares ; 
(2) the land was devised in undivided shares 
within Law of Property Act, 1925 (c. 20), 
8. 34 (3), with the result that it was devised ! 
to the trustees, who were trustees for the 
purposes of the Settled Land Act, 1925, 
upon the statutory trusts ; (3) those trus- 
tees were the persons in whom the land 
ought to be vested.-— Housus, Westminster 
Bank v. Evereit, [1929] 2 Ch. 106 ; 98 
L. J. Ch. 381 ; 141 L. T, 682. 

SI 51b. Open space held In undivided shares — 
Meaning of open space — Any land unbuilt 


upon — Back yard,] — The expression ** an 
open space of land ” in Law of Property Act, 
1026 (c. 20), Sched. 1., Ft. V., para. 2, means 
any land that is unbuilt upon. 

A small yard Sc ashes place at the rear of 
two houses in a town was, immediately 
before the commencement of the Act, held 
in undivided shares by the owners of the 
houses with rights of access & user over 
same i — Held : the yard & ashes place were 
an open space within the par. & had vested 
in the Public Trustee. Leave given to the 
Public Trustee to sell same. — Re Brabpord 
City Premises, [1928] Ch. 138 ; 138 L. T. 
617 ; sub nom. Re Bradford City Premises^ 
ScAiFE r. Public Trustee, 97 L. J. Ch. 84. 

Annotation : — Consd. Re Townsend, Townsend v, Townsend, 
11930] 2 Ch. 338. 

3151c. Private railway siding.]- 

A private rafiway siding consisted partly of 
freehold land, vested in the trustees of a will, 
& partly of leasehold land hold for a long 
term by trustees of a lease containing a 
declaration of trust subsequently varied by 
deed. Neither set of trustees held upon 
trust for sale or had any power of sale. All 
rights of access to & user of the siding were 
vested, at the commencement of Law of 
Property Act, 1925 (o. 18), in lessees of 
adjoinmg property, licensees, & other persons 
entitled under the declaration of trust, & 
rents were paid by all parties interested for 
such user : — Held : that the siding was not 
an open space vested in undivided shares in 
right whereof each owner had rights of 
access & user thereof & did not therefore 
vest in the Public Trustee under Law of 
Property Act, 1926 (c. 20), Sched. I., Pt. V., 
para. 2, but was vested in the respective 
sets of trustees upon the statutory trusts. — 
Re Townsend, Townsend v. Townsend, 
[1930] 2 Ch. 338 ; 99 L. J. Ch. 608 ; 143 
L. T. 608. 


Part XVI. — Resettlements. 

8171, Add. Annotation : — Generally, Reid. Re Parker’s Settled Estates, Parker v. Parker, [1028] Ch. 247. 


Part XVII.— Miscellaneous Clauses in Settlements. 


8286. Add. Annotation : — Refd. Re Buncombe’s 
Will Trusts, Wrixon-Becher v. Paversham 
(Earl) (1932), 146 L. T. 412. 

823S« Add. Annotation : — Held. Re Buncombe’s 
Will Trusts, Wrixon-Becher v. Favexsham 
(Earl) (1932), 146 L. T. 412. 

ZSHiOtk. Payment by trustees — Right to re- 

ImbursemeBt.] — The husband in a marriage 
settlement covenanted {hUer alia) to pay the 
premiums on a policy of life insurance. In 
default of his doing so, the trustees paid the 
premium & sought to recover the amount so 
paid from the covenantor. The settlement 
expressly empowered the trustees to apply 
the income in making any payments for 
keeping on foot the policy, & provided that 
it should not be obligatory on them to enforce 
tlio husband’s covenants. There was no 
covenant by the husband to reimburse the 


trustees in respect of any payment so made 
by them: — Held: (1) it was an implied 
term that the husband should reimburse the 
trustees ; (2) the claim of the trustees was 
not in debt but for damages for bi‘each of 
covenant, & therefore they could not 
specially indorse their writ ; (3) the damages 
were substantial & not merely nominal, & 
the trustees were entitled to recover the fuU 
amount paid by them. — S chlesingkr & 
Joseph v. Mostyn, [1932] 1 K. B. 349 ; 101 
L. J. K. B. 62 ; 146 L. T. 326 ; 48 T. L. U. 
111 . 

826Db. Whether claim in debt or 

damages.] — Schlesinoer & Joseph v. 
Mostyn, No. 3260a, ante. 

82600. Measure of damages.] — Schle- 

sinqbr & Joseph v. Mostyn, No. 8260a, 
ante. 
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SEWERS AND DRAINS. 


Part I. — Sewers and Drains for Sanitary Purposes. 


14a. .] — ^Applts. were the owners 

of three adjoining houses in the borough of 
Aldershot* Keep, corpn. claimed to recover 
from ^plts. certain sums as due to them 
under i^blic Health Act, 1876 (c. 66), s. 41, 
& Public Health Acts Amendment Act, 1890 
(c* 60), 8* 19, in respect of certain drainage 
works executed by resps. The three houses 
owned by applts. formed part of a row of 
fifteen houses, the remaining twelve belonging 
to other owners* The drainage in the case of 
each house was discharged by one pipe into 
a largo single pipe which ran the whole length 
of the houses imder the public highway & 
took the drainage from all the fifteen houses. 
Besps. claimed that the whole of that single 
pipe was a “ single private drain ** within 
sect. 19 (1) of 1890 Act: — Held: the large 
single pipe which carried the drainage of all 
the fifteen houses, being one continuous pipe, 
was not a “ single private drain *’ within 
sect. 19 (1) of 1890 Act. Besps. had there- 
fore not established their case. — Hill v, 
Aldershot Borough Council (1932), 96 
J. P. 493, 0. A. 

19. Add. Annotation : — ^Distd. Clark r. Epsom 
B. D. C., [1929] 1 Ch. 287. 

19a. .] — Pltf. was the owner of a house & 

grounds on the X. estate, a leaseholder in 
1900 & freeholder since 1920. Down to 
1912 there was no drainage system for the 
estate, but in that year a system was 
established, which so far as affected this 
propeity was called “ the northern system,*’ 
by the then owners of the estate with an 
effective outfall, but without any reference 
to the local authoiity, which was maintained 
since 1920 by means of contributions from 
property owners to the owner of the part 
where the disposal works were situated. 
From these works the effluent passed into 
the river M., but owing to the filter bed ceasing 
to function, pollution of the river occurred, 
& this outfall being stopped by the action 
of the Thames Conservancy, the effluent 
was now carried over the adjoining land. In 
an action by pltf. for a declaration that the 
system vested in defts. & that they were liable 
to maintain it : — Held : the line of pipes 
which communicated with the disposal works 
was a sower which vested in the local 
authority, but the remedy of pltf. was to 
appeal on behalf of the whole of the persons 
in the district to the Ministry of Health 
under P. H. Act, 1876 (c. 66), s. 299.— 
Clark v. Epsom Bubal Council, [1929] 

1 Ch. 287 ; 98 L. J. Ch. 88 ; 140 L. T. 246 ; 
93 J. P. 67 ; 46 T. L. B. 106 ; 27 L. G. B. 328. 

64. Add, Annotation : — Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

95. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern By. Co., 
[1931] 2 K. B. 334. 


107. Add. Annotation : — Refd. Clark v. Epsom 
B. D. 0., [1929] 1 Ch. 287. 

116. Add. Annotation : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

121* Add. Annotation : — Retd. Re Belcham Sc 
Gawley’s Contract, [1930] 1 Ch. 66. 

126a. .] — Solihull Bubal District 

Council v. Ford (1931), 30 L. G. B. 483. 

148. Add. Annotations : — Refd. Clark v. Epsom 
B. D. C., [1929] 1 Ch. 287; Musical Per- 
formers* Protection Assocn., Ijtd. v. British 
International Pictures, Ltd. (1930), 46 T. L. B. 
485. 

158. Add. Annotaiion : — Refd. Clark v. Epsom 
B. D. C., [1929] 1 Ch. 287. 

174. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

181a. .] — Clark v. Epsom Bural Council, 

No. 19a, ante, 

182. Add. Annotation : — As to (2) Refd. Blundy, 
Clark & Co. v. London & North Eastern 
By. Co., [1931] 2 K. B. 334. 

184. Add. Annotation : — Refd. Blundy, Clark Sc 
Co. V. London Sc North Eastern Railway 
[1931] 2 K. B. 334. 

197a. Sewer laid above ground — By private 

owner — Maintenance by local authority.] — 
Defts., who were the urban sanitary authority, 
served notices, under Public Health Act, 
1876 (c. 66), ss. 23, 36, upon the owners 
of a row of houses within the district requiring 
them within a certain time to provide water- 
closets in the houses & to connect the same 
with the main sewer. By arrangement 
among the owners the work was carried out 
by the owner of two of the houses, one of 
which was occupied by pltf. A six-inch 
earthenware pipe was laid through the 
gardens at the backs of the houses to receive 
Hie drainage of each house & to discharge 
into the main sewer. This pipe was laid 
underground until it came t-o the garden 
of the house in which pltf. lived, where, 
owing to a fall in the land half the pipe 
appeared above the ground. About three 
years after the pipe was laid pltf. in going 
down her garden ^pped on the pipe Sc was 
injured. In an action against the urban 
district council to recover damages for the 
ersonal injuries so sustained, the pipe 
eing a “ sewer ** which was vested in them, 
the jury found that the sewer was constructed 
so as to be dangerous to the occupants of 
the house, that defts. had notice of its 
dangerous condition, &> were negligent in 
not obviating the danger ; — Held : as deft, 
council would have been entitled, if they 
had themselves constructed the sewer, to lay 
it above ground, they were not guilty of any 
breach of duty in maintaining the sewer in 
the same conffltion as it was when laid, Sc 


PART 1. SECT.l, SUB-SECT. 1. -A. 

lA. Whether drain or sewer .] — 
Swanky v. Lisnaskba R. D. 0., [1929] 
N. I. 119.— IR. 


PART L SECT. 1. SUB-SECT. 4. 

•b. Non^navioable river .] — Where a 
noD'DavIffablQ river lies wholly within 
the bomidariee of a comity, snob river 
la a public drain, Sc the county council 


has power to restrain the removal of 
gravel from the river bed. — Pahiatua 
County Council v. Axrno County 
Council, [1930] N. !5. L. R. 344. — 
N.Z. 
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wore therefore not liable to pltf. — ^M orris v. 
Mynyddislwyn Urban Council, [1917] 
2 K. B. 309 ; 86 L. J. K. B. 1094 ; 117 
L. T. 108 ; 81 J. P. 261 ; 15 L. G. R. 453, C. A. 

217, Add, Annotatwn : — Refd. Blimdy, Clark &> 
Co. V , London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

250. Add, Citation ;~20 L. G. R. 174,. 

262a. Liability for maintenance.] — The Lewis- 
ham Board of Works was constituted under 
Metropolis Management Act, 1855 (c. 120), 
with an area extending over Penge, & ail 
sewers in their district, except the main 
sewer, were vested in the Board, who were 
bound to repair* them. Metropolis Manage- 
ment Act, 1862 (c. 102), empowered the 
Board tt> execute sewej*age works beyond 
their own district where necessary, & in 1865 
the Boar d, for the purpose of the drainage of 
Penge, constructed a sewer in Penge, which 
passed through the Beckenham district, not 
under the control of the Board, to the Lewis- 
ham district, where it joined the main sewer. 
The Act of 1862 did not vest this sewer in 
the Board, & did not in terms oblige the 
Board to repair it, but this obligation was 
expressly imposed on the Board by the 
Beckenham Sewerage Act of 1873, which 
empowered the Beckenham authority to 
connect up with the sewer in their area in 
return for certain money payments. Tlus 
sewer having become inadequate, a second 
was constructed nearly alongside, & it 
assisted to carry off the sewage of Penge. 
By London Government Act, 1899 (c. 16), 
District Boar*ds of Works were abolished, & 
the Lewisham Corporation was created, but 
by the Penge Order of 1960, made in pur- 
suance of this Act, the district of Penge was 
taken out of the control of the corpn. & 
became part of the county of Kent, & a 
scheme of adjastments was made, whereby 
all property of the Lewisham Board used, & 
all liabilities of the Board incurred, solely or 
mainly for the benefit of Penge, where trans- 
ferred to the l*enge District Council, & the 
question whether any property had been 
used or any hability had been incurred solely 
or mainly for the bt'nelit of Penge was to be 
finally det(H*mined by the commissioners 
appointed under the Act ; but the scheme 
made no prt»vision dealing with the question 
whether the obligation to maintain the Penge 
sewers, so far as they were laid in Beckenham, 
was cast upon the Lewisham Corpn. or not. 
In an action by the Urban District Council of 
Penge against the Lewisham Coipn. for a 
declaration that this obligation was cast upon } 
the corpn. : — Held : (1) the jurisdiction of | 


the ct. to determine this question was not 
ousted by the Penge Order ; (2) both the 
original & the relief sewers were constructed 
wholly or mainly for the benefit of Penge, & 
that the action failed. — Penqb Urban 
District Council v, I-jewisham Corpn. 
(1930), 96 J. P. 77. 

264. Add, Annotation : — Refd. West Midlands Joint 
Electricity Authority v, Pitt, Minister of 
Transport v. Pitt (1932), 96 J. P. 169. 

304a. Reconstruction of drain — What amounts 
to.] — The L. C. 0. made a bye-law that a 
person who should entirely or partially 
reconstruct any pipe or drain communicating 
with a sewer should deposit plans of the 
proposed work, with the proviso that plans 
sliould not be required in the case of any 
repair which did not involve the entire 
reconstruction of the pipe or drain ; & another 
bye-law as to ventilation, which was to apply 
to every person who should reconstruct in 
an existing building any pipe or drain com- 
municating with a sewer. Premises situate 
in the metropolis were drained at the rear 
by a line of pipes which took the surface 
water drainage of the premises through two 
gullies in the yard & which communicated 
with a sewer. This line of pipes was not laid 
upon concrete & was not ventilated, & the 
drain having become a nuisance, notice was 
served on the owner to abate the same. The 
owner opened up the ground, took up the 
pipes, most of which wore defective or broken, 
& relaid the drain in the same line upon a 
foundation of concrete. He put in four new 
len^hs of pipes A a new gully & connection, 
replacing in the drain one old pipe A gully 
only, & leaving in the ground an old pipe 
which was not defective : — Held : the work 
done to the drain was a “ reconstruction ** of 
the drain, & not merely a repair ** of it, & 
that the bye-laws applied. — Agar v, Nokes 
(1905), 93 L. T. 606 ; 69 J. P. 374 ; 3 I.. G. R. 
1108, D. C. 

319. Add, Annotation : — Dlstd. Grant v, Derwent, 
[1928] Ch. 902. 

319a. Liability of owner requesting local 

authority to lay connecting pipe.] — Subject to 
the rights of a corpn. as highway & sewer 
authority, pltf. owned the soil of a public 
road with a sewer therein. Deft.’s property 
abutted on this road, as well as on another 
sewered road, & he was entitled under 
Public Health Act, 1875 (c. 65), s. 21, to 
cause his drains to empty into the corpn. 's 
sewers, on giving proper notice complying 
with regulations. At deft.’s request & 
acting under their local Act, the corpn. 
connected deft.’s combined drain with the 


PART I. SECT. 3, SUB-SECT. 3. 

^ 1 (p. 29) i. .]— PItfs. clalmc 

u amoves from deffc. niuaicipalltiOH fu 
Hooding of landH cauHcd, aa allcgcc 
by the municipalitJes foiling to kee 
drainage ditches in repair : — Held 
pltfs. could not recover from th 
municipalities because, while the mun 
oipolities would be liable for log 
Buflered by their failure to keep th 
ditches In repair, yet it was not snow 
that any of the damage suffered arcs 
mun such failure ; rather, It appearo 
that the damage was duo to the iir 
procedoritod cliaracter of tho rai 
storins, the inadequacy of tho dralnag 
Bystein, tov which tho municlpalitle 
pould not be hold liable, to drain land 
lying as low as those of pltfs., & th 


damming of the main ditch by tho 
other defts, — M aytag v. Uanover 
itURAL Municipality, fl932J 8, O. II. 
298 ; 2 D. Li II. 208.—CAN. 

BO. Petition for establishment of 
drainage district — Effect of repeal of 
statute,] — R. v. Spruce Grove Muni- 
cipal District, I1930J 3 W. W. R. 
277 : 4 D. L. R. 843 ; affg,» [1930J 3 
W. W. R. 135.— CAN. 


to keep such drains in repair, & it was 
not intended to make tho municipality 
liable to an action at the suit of an in- 
dividual who might suffer damage from 
the municipality’s failure to perform 
duty. — Pierce v. Winchester Rural 
Municipality, ri930J 2 W. W. R. 752; 
[1931] I D. L. R. 237; 39 Man. L. R. 
132: affd., [1931] S. C. R. 628 ; 4 
D. L. K. 724.— CAN. 


sd. LiaJbUUy of municipality to repair 
— Who may enforce,] — Held : In view 
of all other relevant provisions of tho 
Act, sect. 740 of Municipal Act, 
H. S. M., 1913, was intended merely 
to make it dear that, as between the 
government of the province & the 
munidpaUty, the duty was on the latter 


PART I. SECT. 9, SUB-SECT. 3. 

sd. Construction by municipality on 
private land — Sufflcimcy of bye-law .] — 
MONTGOMERY V , ASSTNTBOTA, RURAL 
Municipality op, [19301 S. C. R. 494 ; 
4 D. L. R. 67 ; vary., [1930] 2 D, L. R. 
947 ; 1 W. W. R, 600 ; 38 Mon. L. R. 
527.— -CAN. 



Vd. XII.— Sewers and Drains. Cases 819a— 457. 


sewer in pltf.’s road, carrying the connecting 
pipe through a small portion of pltf.’s 
subsoil : — Held : the corpn.’s acts were fully 
justified by the local Act, even if not by Public 
irealth Acts, & whatever light for compensa- 
tion pltf. might have against the corpn. for 
damage sustained by reason of the exercise 


Part III. — Sewers under 

341. After this case add “ Seey not(j, Land Drainage 
Act, 1930 (c. 44)/* 

383. Add. Annotation: — Hefd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

403. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. 


of their statutory powers, he had no cause 
of action against deft, for requesting the 
corpn. to exercise those powers. — Grant v, 
Derwent, [1929] 1 Ch. 390 ; 98 L. J. Ch. 
70 ; 140 L. T. 330 ; 93 J. P. 113 ; 73 Sol. Jo. 
69 ; 27 L. G. R. 179, C. A. 


Commissioners of Sewers. 

407. Add. Annotation: — As to (1) Refd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 03. 

412. Add, Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


Part IV. — Sewers Rate. 

423. Afticr this case add “ Sce-ynoWy Land Drainage | 467. Add. Citations : — 97 L. J. K.B. 13; 138 L. T, 
Act, 1930 (c. 44), ss. 24-28.** | 72 (192r3-31), 1 B. R. A. 191. 


PART III. SECT. 1, SUB-SECT. 2. 

b i. . -McKillop 

Township Corpn. v. Loci an Township 
CoilPN. (Out.) (1890), 29 S. C. n. 702.— 

CAN. 

0 j, Time for moking ditch.] 

— MuiiRAY V. Dawson (1867), 17 C. P. 
:.88.— CAN, 

PART III. SECT. 1, SUB-SECT. 3. 

d I. .] — Anderton Township v. 

Malden & Colchester Sou'jh Town- 
ships (1912), 23 0. W. U. 320; 

4 0. W. N. 327 ; 8 D, L. R, 812.™CAN. 

d ii. .1 — lie Brioht & Sarnia, 

Pe Wilson & Sarnia (1913), 24 
O. W. U. 817 ; 4 0. W. N. 1535 ; 12 
D. L. K. 848.— CAN. 

so. Appeal from fence viewer.] — lie 
McDonald & Cati'anach (1870), 30 
S. C. 11. 432.— CAN. 


sd. .] — Re Bowker & Richards 

(1905), 1 W. L. R. 194.— CAN. 

se. Award 'under Ditches <£■ Water- 
cmirses Act — Who may cn/orce. 1— The 
purchaser of land from an owner who 
was a i>arty to prooeedlnprs under the 
Act in respect of that land is entitled 
to enforce the award. — Dalton v. 
Townbittp op Ashfield (1898), 26 
A. R. 363.— CAN. 


PART III. SECT. 2. 

sf. Construidion of ditch under Private 
Ditches Act, 1920, s. 6 — Notice.] — The 
service of the notice which l^rivat-e 
Ditches Act, R. S. S., 1920 (c. 162), 
H. G, requires to be made on the owners 
r)r or<;upant8 of other lands to bo 
alTccted by a proposed ditch is a con- 
dition which must be complied with 
Ijcifore the ditch can legally bo pro- 
{’cctled with, & whore such an owner 


has not been served an award of on 
engineer & an assessment & tax levy 
made under said Act on said owner is 
null & void. — ViLLENEUVB V. Rural 
Municipal of Kelvinqton, [1929] 2 
D. L. R. 919 ; 1 W. W. R. 180 ; 23 
K L. R. 406.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

Bg, ** Oumer for the time being ** — 
Who is .] — The term *' the owner for 
the time being: " In Nova Scotia Acts, 
1920, c. 131, 8. 4, an Act relating: to 
sewers & sidewalks in the town of 
Sprlnsrhill does not necessarily mean 
the rcKristered owner. — Springhill v. 
McLeod, [1929] 1 D. L. R. 882 ; CO 
N. S. Ii. 272.— CAN. 

PART IV. SECT. 2. SUB-SECT. 4. 

sb. Consideration of prior assess- 
mmils.] — Crow v, Raleigh Township 
[1931] 4 D. L. R. 330.— CAN. 
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Oases S74-860. 


ENausH AND Empjbe Digest Supplement, 


SHERIFFS AND BAILIFFS. 

Part V. — Powers, Duties, and Liabilities. 


274. Add, Annotation : — ^N.F. R. v. Jones, Ex p, 
McVittie, [1931] 1 K. B. 064. 

274a. .] — Pltf. obtained judgment in a county 

ct. against deft, for a sum of money & costs, 
Sd an appeal to the Divisional Ct. by deft, 
was dismissed with costs. Pltf.’s solr. made 
various but futile efforts to obtain the fruits 
of the judgment. Deft, disobeyed a bkpcy. 
notice & an order for payment of the judg- 
ment debt & costs by instalments. Several 
judgment summonses were obtained against 
the deft., but deft, evaded service of them. 
Eventually pltf.’s solr. served deft, with a 
judgment summons within the precincts 
of a ct. of justice where deft, was waiting for 
a case, in which he was pltf., to be called on. 
Deft, applied for a writ of attachment against 


pltf.’s solr. for contempt of ct. in so doing : — 
Held : in the circumstances, no contempt 
had been committed & the rule must be 
discharged. — R. v, Jones, Ex p. MoVimE, 
[1931] I K. B. 064 ; 100 L. J. K. B. 193 ; 
144 L. T. 697, D. C. 

539. Add. Annotation : — Refd. Morriss v. Winter, 
[1930] 1 K. B. 248. 

630a. — ^An attorney, who is arrested 

on a writ of capias, cannot maintain an action 
of trespass against pltf. & the officer for such 
arrest : his only remedy is an action on the 
case. — Noel v. Isaac (1835), 1 Cr. M. & R. 
763 ; 6 Tyr* 370 ; 4 L. J. Ex. 56 ; 149 E. R. 
1284. 

Jnywtation : — ^Refd. Newton v. Constable (1841), 6 Jur. 317. 


Part VI. — Fees, Poundage, and Other Charges. 

860. Add. Annotation : — to (1) Consd. (.^hina Navigation Co. v. A.-G. (1932), 48 T. L. R. 375. 


PART II. SECT. 8. 

sa. Right of sheriff to appoint .] — 
There is nothing in the statutes^ of 
Saskatchewan which provides or im- 
plies that a sheriff cannot appoint 
bailiffs or officers to assist him in the 
discharge of his duties. — K. v. Reznrk, 
[1931J 1 W. VV. li. 607 ; 3 D. L. R. 
430 ; 53 Can. C. C. 153.— CAN. 

sb. Special bailiffs — Jurisdiction con- 
fined to county where residing.] — Devine 
V. Caubon & Co., 11929] N. 1. 26. — IR, 

PART IV. SECT. 2, SUB-SECT. 6. 

2020 ii. JJurden of proof 

of reasonableness of charges.] — With 
respect to the reasonableness of a 
sheriff's charges against an execution 


creditor for oaring for live stock & 
chattels seized under a writ of execu- 
tion the onus is not on the creditor to 
prove tho charges unreasonable ; the 
sheriff bos no primA facie right to 
anything he may charge or to any dis- 
bursement, but, like any other agent 
acting for his principal, he must 
establish that tho charge was properly 
incurred in the execution of the process 
witliin the authority entrusted to him. 
— McGregor v. Klotz (Sask.), (1929] 
4 D, L. K. 792 ; 3 W. W. R. 183.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 7.— 
J. (a). 

e i. .] — Higgins v. Macdonald, 


[1928] 4 D. L. 
W. W. R. 116 ; 
353.— CAN. 


R. 241 ; [1928] 3 
50 Can. Crim. Cas. 


PART VI. SECT. 2, SUB-SECT. t. 

c I, Execution of unit of capias 

ad saiiafatiendurn .] — Poundage fees in 
respect of the execution of a writ of 
ca. sa. bocome due upon execution of 
the writ, that is, upon taking the body 
of the judgment debtor In execution, 
& such poundage may be recovered at 
the rate prescribed by the scale of foes 
under Sheriff’s Act, 1900, upon the 
amount for wliich the writ was issued. 
— Re William Arnott, Ex p. The 
Sheriff (1929), 29 S. R. N. 8. W. 339; 
46 N. S. W. W. N. 127.— AUS. 
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70LXU. 0MWl77-686a. 


SHIPPING AND NAVIGATION. 

Part I. — In General. 

Sect. 1.— IHE MERCHANT SHIPPING ACTS. 

Sub-sect. 1. — In Gbnebat. (p. 169). 

Powers of colonial legislatures — Exclusion of Dominions.] — See Statute of Westminster, 1931, s. 5. 


177. Add, Annotation : — ^Refd. Aron 
(1928), 189 L. T. 662. 

196. Add, Annotation : — Refd. Re King’s Settle- 
ment, King V. King, [1981] 2 Ch. 294. 

274. Add, Annotation : — Refd. Tlie Zigurds (No. 1) 
(1932), 48 T. L. R. 666. 

342. Add, Annotation : — Refd. Tlie Zigurds (No. 1) 
(1932), 48 T. L. R. 660. 


Part III. — Master, 

551. Add, Annotation : — Gonsd. Savage v, British 
India Steam Navigation Co., Power v. Same 
(1980), 46 T. L. R. 294. 

551a. .] — In actions by the captain & 

by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circulars dealing with the ago 
at which officers must retire, their rights to 
pension, & their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers : — 
Held : the contract of employment was 
determinable by either party at any time on 
reasonable notice, & that in the case of the 
chief officer reasonable length of notice would 
have been 12 months, & he was entitled to 
judgment for 12 montlis’ salary. In the 
case of the caplin the action was dismissed. 
— Savage v, British India Steam Navi- 
gation Co., Ltd., Power v, British India 
Steam Navigation Co., Ltd. (1930), 46 
T. L. R. 294. 

560a. Termination of contract — Right to reason- 
able notipe — What amounts to.] — Savage v. 
British India Steam Navigation Co., Ltd., 
Power v, British India Steam Navigation 
Co., Ltd., No. 661a, ante, 

582. Add, Annotation : — Refd. Ellerman Lines, 
Ltd. V, Murray, White Star Line of Royal 
^ United States Mail Steamers Oceanic 
Steam Navigation Co. v, Comerford, [1931J 
A. C. 126. 

589. Add, Annotation : — Refd. The Croxteth Hall, 
The Celtic, [1930] P. 197. 

600. Add, Annotation : — Refd. The Croxteth Hall, 
The Celtic, [1930] P. 197. 


347. Add, Annotaticni : — Distd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 650. 

384. Add, Annotation : — As to (2) Refd. News- 
holme Bros. V, Road Transport & General 
Insce. Co., [1929] 2 K. B. 366. 

493. Add, Annotation : — Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 


Officers and Crew. 

614a. Protection of open hatchways — Breach of 
statutory duty — Effect of contributory negli- 
gence.] — Pltf. was a coal trimmer, & in pro- 
ceeding to his work on defts.’ ship along a 
passage-way which he was entitled to go 
along, he stumbled & fell down an open 
hatchway into one of the holds of the sMp, 
& was injured. He sued defts. for damages, 
basing his action on a breach of a statutory 
regulation made under 1894 Act, which pro- 
vided for the fencing protection of open 
hatchways on ships : — Held : pltf.’s own 
contributory negUgence was an answer to 
his claim against defts. based on a breach of 
statutory duty. — Dew v. United British 
S.S. Co., Ltd. (1928), 98 L. J. K. B. 88 ; 139 
L. T. 628 ; 17 Asp. M. L. C. 613, C. A. 

Annotniion :—Coiisd, Service v, Simdell (1029), 99 L. J. 

K. B. 55. 

633. Add, Annotation : — Refd. Ellerman Lines, 
Ltd. V, Murray, White Star Line of Royal 
& United States Mail Steamers Oceanic 
Steam Navigation Co. v, Comerford, [1931] 
A. C. 126. 

680. Add, Annotation : — Gonsd. Maver v. Solon ” 
Ship Owners (1929), 22 B. W. C. C. 424. 

685. Add, Annotations : — As to (3) Refd. First 
Russian Insce. v, London & Lancashire Insce. 
[1928] Ch. 922. As to (4) Refd. First Russian 
Insce. V, London & Lancashbe Insce., [1928] 
Ch. 922. Generally^ Refd. The Penelope, 
[1928] P. 180 ; Ottoman Bank v, Ohakaria, 
[1930] A. C. 277 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1981] 1 Ch. 145. 

685a. Indemnity under Merchant Shipping (Inter- 
national Labour Gonvention) Act, 1925 (c. 42) 
— ^For what period seaman entitled.] — Held : 
upon the true construction of sect. 1 of above 
Act a seaman whose service liad been prema- 
turely terminated by the wreck or loss of the 


Part II. — Ownership and Control of Ships. 

V, Miall 


PART 11. SECT. 1, SUB-SECT. 3. 

r f. .h-^GRADT V, Watte, [1980] 1 D. L. R. 838 ; 1 M. P. R. 116.--CAN. 
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ship was entitled to receive wages at the rate 
payable under his agreement of service for 
each day on which he was in fact unemployed 
during a period of two months from the date 
of the termination of the service, whether 
his service under the agreement would in the 
normal course have terminated before the 
expiration of that period or not, unless the 
owner discharged the onm cast upon him by 
sect. 1 (2). — Eixebman Lines, I/td. v. 
Murray, Whitb Stab Line op Royae & 
United States Mail Steamers Oceanic 
Steam Navigation Co., Ijtd, v. Comerford, 
[1931] A. C. 126 ; 36 Com. Cos. 159, H. L. ; 
8vb nom. The Croxteth Hall, The Celtic, 
100 L. J. P. 25 ; 144 L. T. 441 ; 47 T. L. R. 
147 ; 18 Asp. M. L. C. 184, H. L. 

686b. Unemployment due to wreck — Onus of 

proof.]— Ellerman Lines, Ltd. v, Murray, 
Whtie Star Line of Royal & United 
States Mail Steamers Oceanic Steam 
Navigation Co., Ltd. v. Comerford, No. 
685a, ante, 

763. Add. Annotation : — Refd. EUerman Lines, 
Ltd. V. Murray, White Star Line of Royal & 
United States Mail Steamers Oceanic Steam 
Navigation Co. v. Comerford, [1931] A. C. 
126. 

796. Add, Annotatiom : — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628; 
Pockney v, Atkinson (1929), 142 L. T. 135; 
Eshelby v. Federated European Bank, Ltd., 
[1932] 1 K, B. 423. 

847. Add, Annotation : — Refd. Bottomley v. West 


Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

932a. .]— R. V. Waix (1890), 112 

C. C. Ct. Cases, 880. 

932b. .1 — R. V, Phillips, etc. 

(1891), 113 C. C. Ct. Cases, 622. 

935a. Whether condition precedent to hearing 

of complaint.] — ^A complaint was made before 
justices by the master of a British ship 
against six seamen for continuing to neglect 
duty, contrary to 1894 Act, s. 226 (1) (e). 
No entry of the offence had been made 
in the ofELcial log-book, & the justices 
dismissed the complaint on this ground for 
want of jurisdiction : — Held : the making 
of the entry in the official log-book was not 
a condition precedent to the hearing of the 
complaint. Even where no entry of an 
offence had been made, & there had con- 
sequently been default under the section, 
the Court was not without jmisdiction to 
proceed. The effect of 1894 Act, s. 228 (d), 
was to confer on the ct. in such a case a dis- 
cretion either to receive other evidence or to 
refuse to do so & dismiss the complaint. — 
Patterson v. Robinson, [1929] 2 K. B. 91 ; 
98 L. J. K. B. 457 ; 141 L. T. 165 ; 93 J . P. 
165 ; 27 L. G. R. 422 ; 28 Cox C. C. 626 ; 18 
Asp. M. L. C. 35, D. C. 

956. Add. Annotation : — .4s to (2) Refd. EUerman 
Lines, Ltd. v. Murray, White Star Ivine of 
Royal United States Mail Steamers Oceanic 
Steam Navigation Co. v. Comerford, [1931] 
A. C. 126. 


Part IV. — Authority 


and Liability of Master as Custodian. 

(1930), 170 i 1001. Add. Annotation — Refd. Foscolo Mango 

Co. V, Stag lane, Ltd., [1931] 2 K. B. 48. 


988a. -.] — The Glenluce ’ 

L. T. Jo. 399. 


PART III. SECT. 4, SUB-SECT. 3.— A. 

685 b !. Indemnity under Merchant 
Shimnng (International Labour Con- 
vemion) Act, 192.5 — Unemployment due 
to wreck — What amounts to.] — A sea- 
man was eiigrai^rcd under an agrrecraent 
to BOTvo as an onglneer of a trawler for 
the period from July to Dec. 1930. 
On Sept. 25, 1930, the trawler sus- 
tained damage in consequence of a 
collision at sea. but she was able to 
make port under her own steam. 
On reaching port the crew wore paid 
t)fr, & the ship was laid up for repairs 
for a period of fourteen days ; there - 
aft.er the seaman was re-engaged. He 
claimed wages, in terms of Merchant 
Shipping (International Labour Con- 
ventions) Act, 1925, 8. 1 (1), for the 
fourteen days during which the ship was 
under repair, on the ground that his 
service had been termlnii-ted by reason 
of the ** wreck ** of the ship : — Held : 
the damage did not constitute a 
“ wreck ** within sect. 1 (1), in respect 
that the period required for repairs 
was not so prolonged as to render the 
ship unable to continue within a 
reasonable time the adventure con- 
templated in the agreement with the 
seaman. — Barras v, Arerdekn Steam 


Trawling & Fishing Co., [1932] S. C. 
432.— SCOT. 

PART III. SECT, 4, SUB-SECT. 9. 

797 i. Advance note — lAability on .] — 
Deft, gave a seaman’s advance note 
to B. a seaman for a ono-half month’s 
wages at V., payable five days after 
the sailing of the M. from B.(5. Pltf. 
cashed the note for B., who then Joined 
his shin before sailing to Victoria, whom 
the ship (being a rum ninner) was held 
by the authorttles for breach of cus- 
toms regulations, & not allowed to 
leave B.C. Deft, was duly notified 
that pltf. hold the note : — Held : 
deft.’8 conduct was the sole oauso of 
the in> possibility of performance, & 
having by his own conduct made It 
Inipossible for the ship to leavo B.C. 
he was liable on the note. — Imperial 
Veterans in Canada v . Eastern 
Freighters, Ltd. (1927), 39 B. C. R. 
17.— CAN. 

PART III. SECT. 4, SUB-SECT. 12.— A. 

sa. Action for unearned vjages .] — 
The captain, mate, & certain seamen 
of the A. had the ship arrested in a 
joint action in rem for wages. The 


claim made was for one month & some 
days, being not only the amount 
actually earned, but also for sub- 
stantial sums not earned, which were 
more in the nature of damages : — 
Held : wages cannot be sued for until 
earned, & where a hiring at so much a 
month is made, no wages are or can 
be earned until the whole month’s 
service is performed. — B urke v. The 
Amla. fl9291 4 D. L. R. 873 ; Ex. C. R. 
191.— CAN. 


PART in. SECT. 4, SUB-SECT. 12. — D. 

847 i. Appeal — From sheriff substitute 
— IJoe3 not lie.] — Bain v . Ormiston, 
(19281 S. C. (Ct. of aoss.) 764.— SCOT. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

■b. Purchaser suffering iudffment — 
Whether liable to interest.] — The vendee 
of a ship without notice of a claim for 
necessaries against her, who offers to 
suflor Judgment for the amount of 
such claim is not liable for interest 
upon the same. — H oddrh (W. W.) Co., 
Incorporated v . ** Strandhill ’* 
(N. S. Adm.). (1929) Ex. C. R. 253.— 
GAN. 
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VoL XU.— Shippiiig. Ciuw 1596— 1780a 


Part V. — General Statutory 

and 


Provisions for Safety of Ship 
Cargo. 


1696, Add* Ciiation : — 17 Asi). M. L. C, 303. 

1597. Add. Annotation : — Refd. Great Western 
Ry. Co. V. Kassos Steam Navigation Co. 
(1930), 144 L. T. 121. 

1599a. Method of measurement — ^Necessity for 

compliance with statute.] — Measurement of 
the space occupied by deck cargo on a ship 
must, in accordance with the provisions of 


Merchant Shipping Act, 1894 (c. 60), s. 86 (3), 
be made in the manner directed by Sched. II., 
r. 1, of the Act. A memorandum by an 
officer of Customs that the proper measure- 
ment has been made, if, in fact, tiiat measure- 
ment has been made by some other method, 
is of no effect. — Great Western Ry. Co. v. 
Kassos Steam Navigation Co. (1930), 144 
L. T. 121 ; 18 Asp. M. L. C. 174. 


Part VII. — Carriage of Goods 


1651. Add. Annotation : — Refd. The Erik Boye 
(1929), 142 L. T. 336. 

1682. Add. Annotations : — Refd. A.-G. v. Blackpool 
Corpn. (1928), 92 J. P. 50 ; Re .Jenkins, 
Jenkins v. Davies, [1931] 2 Ch. 218 ; Lazard 
Bros. & Co. V. Brooks (1932), 37 Com. Gas. 
224. 

1690. Add. Annotation : — Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

1715. Add. Annotations: — Distd. Frenkel v. Mc- 
Andrews & Co., [1929] A. C. 646. Consd. 
Foscolo Mango & Co. v. Stag Line, Ltd. 
(1931), 48 T. L. R. 127. Refd. Kaufmann r. 
British Surety Insce. Co. (1929), 45 T. L. R. 
399. 

1723a. ‘‘ Approved commercial bills on London — 
Trade usage — Ninety day bills.] — Gripaios v. 
Wallis (Kahl) & Co., Ltd. (1928), 45 T. L. R. 
161. 

1731a. Payment of stevedores at “ current rates.*’] 
— Britain S.S. Co., Ltd. v. Bunoe & Co., 
Ltd. (1929), 46 T. L. R. 40; 73 Sol. Jo. 818; 
35 Com. Cas. 163. 

1750. Add. Annotation : — As to {!) Refd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P.C. 119. 

1780a. Breach of duty — Broker assuming to charter 
vessel to himself— Ratlflcation of wrongful 
act.] — Pltfs., owners of the !>., instructed 
11., a broker, to procure a charterparty for 
their ship. H. being minded, in breach of 
his duty as a broker, to make use of the ship 
for bis own ends, purported to effect a charter- 
party dat-ed Aug. 9, 1926, between pltfs & 
an export co. of Danzig “ & others ” as 
charterers. This document was signed by 
H. “as agent only “ for the owners & by 
II. “ on behalf of the charterers as per separate 
chartering notes.” By one of the clauses of 
the document the shipowners were to have 
a lien for all dead freight & demurrage at the 
port of loading. H. had no authority to 
act on behalf of the export co., who knew 


nothing about the transaction. Defts., 
timber merchants in Ix)ndon, bought from 
8. Co., shippers in Danzig, red wood at a 
price including cost, freight & insurance 
from Danzig to London. S. & Co. engaged 
cargo space for the wood on board the D., 
by means of chartering notes signed by H. 
purporting to act “ by order of the owners,” 
but without their authority, & the wood was 
shipped on board the D. at Danzig under bills 
of lading signed by H. purporting to act for 
& on behalf of A with the authority of the 
master. Each bill of lading incorporated the 
terms, conditions & clauses of the so-called 
charterparty of Aug. 9, among which was the 
above lien clause. The bills of lading were 
indorsed by S. & Co. A tendered under the 
contract of sale to defts., who accepted them 
A paid S. A Co. for the goods. The D. left 
Danzig without a full cargo several days 
after the lay days had expired. When she 
arrived in lx>ndon the master deposited the 
wood with wharfingers subject to a lien in 
favour of pltfs. for dead freight A uernuiTage, 
A pltfs. brought an action against defts. for 
a declaration that they were entitled to the 
lien : — Held : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pltfs., by 
taking the cargo on board their ship A issuing 
bills of lading in respect of it after they knew 
of li.'s brefich of duty in assuming to charter 
their vessel to himself, had ratified his act 
A so validated the charterparty, A (2) the 
incorporation of the lien clause was not in 
any way dependent or contingent upon the 
charterparty being a valid or effective docu- 
ment, for in the absence of a condition to the 
contrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 
effect whatever ; (3) defts. could not support 
a plea in avoidance of circuity of action, 
because it was essential to that plea that the 
amount recoverable by deft, pleading it 


PART V. SECT. 1. 

f i. .] — Scot. 44 (2) of Naviga- 
tion Act, 1912-1926 provides that “ If 
a ship proceeds to sea being short in 
her crow of not more than one-fifth of 
her enKine-room staff, or one-fifth 
of her deck complement, the master 
or owner shall not be liable imdor this 
sect, if it Is proved that the breach 
W'as not occasioned through any fault 


of hLs own*": — Held: (1) the excuse 
contained in sub-sect. (2) is establishc'd 
when it is proved that deft, honestly 
ondoavouren to obtain a full crew A 
that his faihu^ to do so did not arise 
from his omission to do something 
which he reasonably ouflrbt to have 
done ; (2) firemen & trimmers form 
part of a ship’s engine-room staff 
within the suh-seotion. — Day v. Yates 


(1931), 45 C. L. R. 32 ; 4 A. L. J. 
410 ; 11931] Argus L. R. 128.— AUS. 
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1781 i. Neceseityfor authority by dud.) 
—Hickman A Co., Ltd. v. Ernst 
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from pltf. in the action in which it was 
pleaded should be the exact amount recover- 
able by pltf. from him ; & as S. & Co. were 
not parties to the action, it could not be 
averred that the damages, if any, recoverable 
by defts. from S. & Co. for breach of the 
contract of sale would be the same in amount 
as the sum recoverable by pltfs. from defts. 
under the terms of the bills of lading, &; it 
did not appear that S. & Co. had any cause 
of action against pltfs., whose liabilities 
depended upon the bills of lading. — Art. 
Ocean v, Harding (B.) & Sons, Ltd., [1928] 
2 K. B. 371 ; 97 L. J. K. B. 684 ; 139 L. T. 
217 ; 33 Com. Cas. 277 ; 17 Asp. M. L. C. 
465, C. A. 

1796. Add, Annotation : — As to (1) Refd. The 
Penelope, [1928] P. 180. 

1840. Add, Annotations:- — As to (1) Gonsd. Sul- 
livan V, Constable (1932), 48 T. L. R. 267. 
Refd. Hall v, Brooklands Auto-Racing Club 
(1932), 48 T. L. R. 646. 

1899, Add, Annotation : — Refd, The Erik Boye 
(1929), 142 L. T. 335. 

1958. Add, Annotation : — As to (4) Refd. Akt. 
Ocean v, Harding, [1928] 2 K, B. 371. 

1968. Add, Annotation: — Refd. Widnes Foundry 
(1925), Ltd. V, Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 373. 

1971. Add, Annotation : — Refd. Widnes Foundry 
(1925), Ltd. V, Cellulose Acetate Silk Co., 
[1931] 2 K. B. 393. 

2001. Add. Annotation: — As to (2) Refd. Bentall, 
Horsley & Baldry v, Vicary, [1931] 1 K. B. 
263. 

2006. Add, Annotations : — Refd. Oaze W. H. ^ 
Sons V, Port Talbot Corpn. (1929), 93 .T. P. 
89; Bentall, Horsley & Baldry v, Vicary 
[1931] 1 K. B. 253. 

2059. Add. Annotation : — Refd. Istros S.S. Owners 
V, Dahlstroem (F. W.) & Co., [1931] 1 K. B. 
247. 

2059a. Express exception in charterparty.]- 

By a charterparty in the form known as the 
Baltic & White Sea Conference Uniform Time 
Charter it was agreed between the owner of a 
f?teamship & charterers that the steamship 
should be taken on time charter by the 
charterers on terms & conditions which 
included : “ Clause 8 : Captain to prosecute 
all voyages with utmost dispatch. ...” 
“ Clause 10 ; . . . Should steamer be driven 
into port, or to anchorage, by stress of 
weather . . . causing detention to steamer, 
time so lost & expenses incurred shall be for 
charterers’ account, even if caused through 
fault or want of due diligence by owners’ 
servants.” “ Clause 12 ; Owners only to 
be responsible . . , for delay during the 
currency of this charter ... if such delay 
. . . has been caused by want of due diligence 
on the part of owners or their manager, in 
making steamer seaworthy & fitted for the 
voyage, or any other personal act, or omission, 
or default of owners or their manager. 
Owners not to be responsible in any other 


case, nor for damage or delay whatsoever & 
howsoever caused, even if caused by neglect 
or default by owners’ servants.” During a 
voyage under the charterparty the captain, 
owing to bad weather, put into three harbours 
or sheltering places. The charterers having 
alleged that* the captain had failed to prose- 
cute his voyage ” with utmost dispatch ” 
within clause 8 of the charte^arty & having 
claimed an allowance of hire in respect of the 
delay, recourse was had to arbn. The 
umpire found that there was nothing to 
justify the captain in putting into the 
harbours or sheltering places which he 
entered, that he had not prosecuted the 
voyage ” with utmost dispatch ” & that 
delay had been caused thereby, but that the 
delay bad not been caused by any “ personal 
act, or omission, or default ” of the owner 
or his manager within clause 12. The award 
having been stated in the form of a special 
case : — Held : the owner was protected from 
liability for the delay by the provisions of 
clause 12 of the charterparty which, while not 
qualifying the duty to prosecute all voyages 
with utmost dispatch, placed on the captain 
by clause 8, afforded the owner a defence in 
such an action as the present. — Istros, S.S. 
Owner v, Dahlstroem (F. W.) & Co., 
[1931] 1 K. B. 247 ; 100 L. J. K. B. 141 ; 
144 L. T. 124 ; 36 Com. Oas. 65 ; 18 Asp. 
M. L. C. 177. 

2104a. Damage sustained before making of 

charterparty.] — A time charterparty con- 
tained the following cesser clause : ” In 

the event of loss of time from deficiency of 
men or stores, breakdown of machinery, 
whether partial or otherwise, collision, strand- 
ing, fire in ship & (or) cargo, damage or inter- 
ference by authorities preventing the working 
of the vessel for more than twelve running 
hours, the payment of hire shall cease until 
she be again in an efficient state to resume her 
service at the place where the accident 
occurred. ...” After the steamer came on 
hire she went into dry dock for four days to 
repair damage which she had sustained in 
collision before coming on hire. The owners 
allowed the charterers four days’ hire, Sc 
claimed to recover the amount so allowed from 
the defts. in the collision action ; — Held : 
the above cesser clause applied to dam^c 
arising before as well as after the making 
of the charterparty ; the chaiterers were 
entitled to deduct four days’ hire ; & the 
owners were entitled to recover the amount 
so deducted from the defts. as damages for 
loss of use of their steamer. — The Essex 
Envoy (1929), 141 L. T. 432; 35 Com. Oas. 
61 ; 18 Asp. M. L. O. 64. 

I. Add. Annotations : — Consd. First Russian 
Insce. V, London Sc Lancashire Insce., [1928] 
Ch. 922 ; Hyman v. Hyman, Hughes v, 
Hughes, [1929] 1 K. B. 1. Refd. The 
Penelope, [1928] P. ISO ; May v. May, [1929] 
2 K. B. 380. 
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2115 1. Durat-Um.} — The pltf. 

chartered hi« bc)at to the deft, for 
ftfihing: In the north for 60 days or 
longer If required. At the end of the 
60 days deft, informed pltf. personally 
at V. that deft, would not require the 


boat any longer. 8c undertook to notify 
his cannoiy manager to that ofleot, 
but the notlhcation did not reach the 
latter before the boat had loft tor 
another of deft.’s canneries, 8c on 
arrival there the manager told the 
captain, & also the engineer who was 
representing pltf., that he would not 

8 


roloaso the boat 8c that they should 
fish at a certain place. Fishing was 
carried on for another 30 days : — 
Held : the charterparty bad been put 
an end to at the expiration of the 60 
days. — P eterson v, Millbbd pAcaaNo 
Go.. [1928] 4 D, L. R. 888 ; [1928] 8 
W.W.R. 279.— CAN. 
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2136. Add, AnnotcUiona : — Aa to (1) Refd. The 
Penelope, [1928] P. 180 ; May v. May. [1029] 
2 K. B. 380 ; Bell v. Lever Bros., Ltd. (1931), 
146 L. T. 258. Aa to (2) Consd. First Bussian 
Insce. V. London in Lancashire Insce., [1928] 
Oh. 922. Generally y Refd. Hyman v. Hyman, 
[1929] P. 1. 

2212. Add, Annotaiion : — Aa to (2) Consd. Foreman 
& Ellams V, Blackburn, [1928] 2 K. B. 60. 

2219. Add, Annotation : — Consd. Svenssons (C. 
Wilh) Travaruaktiebolag v, Cliffe S.S. Co., 
Ltd., [1932] 1 K. B. 490. 

22d0a. .] — Lefts, bought timber to be shipped 

to Liverpool, & it was shipped in pltf.’s 
steamer along with the cargo of other 
shippers. The bill of lading was a clean bill, 
stating that a specified quantity had been 
shipped in good condition, & incoiporating 
the terms of the charterparty, which pro- 
vided that the statements in the bill of lading 
as to the goods having been shipped in good 
condition, as to the aggregate number of 
pieces delivered to the steamer, should be 
conclusive evidence against the shipo\^Tier. 
At the time of signing the bill of lading the 
master signed a protest stating that part of 
defts.’ goods was in bad> condition. Lefts, 
were indorsees of the bill of lading, & after 
the arrival of the steamer pltf . informed them 
that part of the cargo had been damaged 
before shipment. There being nothing to 
indicate to defts. that the damaged part 
belonged to them, defts. accepted the bill 
of lading, when presented, & they paid for 
the timber. On delivery they found that 
the timber was defective, & that the quantity 
was less than the specified quantity. The 
shipowner sued defts. for balance of freight, 
& defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, & for failing to deliver part of the 
goods shipped : — Held : as the information 
of defts. wiis not of such a nature as to justify 
them in rejecting the bill of lading, pltf. was 
estopped from disputing the stat/omcnlys in 
it, & defts. were entitled to succeed on their 
counterclaim. — Evans v, James Webstrii 
& Brothehs, Ltt>. (1928), 45 -T. L. 11. 136 ; 
73 Sol, Jo. 60 ; 34 Com. Oas. 172. 

2249. Add, Citation : — 17 Asp. M. L. C. 307. 

2254. Add, Amioiat.io)is : — Aa to (2) Apld. Silver 
V, Ocean Steamship Co. (1929), 46 T. L. If.. 
78. Refd. Evans v. Webster (1928), 45 
T. L. R. 130. 

2256. Add, Annotation : — Consd. The Torni, [1932] 
P. 27. 


2257. Add, Annotations : — Aa to (2) ^Id. Silver 
V. Ocean Steamship Co. (1929), 46 T. L. R. 78. 
Refd. Evans v, Webster (1928), 46 T. L. R. 136. 

2257a. .] — Wliere a shipowner issues a bill 

of lading acknowledging the receipt of goods 
“ in apparent good order A condition,’* he 
cannot afterwards prove, as against a holder 
or indorsee of the bill of ladi]^, that the goods 
were damaged before shipment, if such 
damage would have been apparent on reason- 
able inspection ; nor can he rely on the 
exception of insufficiency of packing within 
Carriage of Goods by Sea Act, 1024, Art. IV., 
r. 2 (n), if the insufficient packing was 
apparent on reasonable inspection. — vStlveu 
V, Ocean Steamship Co., Ltd., [1930] 1 
K. B. 416 ; 99 L. J. K. B. 104 ; 142 L. T. 
244 ; 46 T. L. R. 78 ; 73 Sol. Jo. 849 ; 35 
Com. Cas. 140 ; 18 Asp. M. L. C. 74, C. A. 

2257b. Collateral protest as to damage signed by 
master.] — Evans v , Websteu James & Bros., 
Ltd., No. 2230a, ante, 

2259. Add. Annotation : — Dlstd. Evans v. Webster 
(1928), 45 T. L. R. 136. 

2262a. Damage before shipment.] — Evans v , 
.Tames Webster & Brothers, Ltd., No. 
2230a, ante, 

2286. Add. Annotation : — Refd. Silver v. Ocean 
Steamship Co. (1929), 46 T. L. R. 78. 

2287. Add. Annoiationa: — Refd. Evans v. Webster 
(1928), 45 T. L. R. 136 ; Silver v. Ocean S.S. 
Co., [1930] 1 K. B. 416. 

2288. Add. Annotation: — As fo (1) Apld. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78, 

2318. Add. Annotation: — Refd. Lobell (0. G.) & 
Co. V. Barber & GaiTatt (1930), 47 T. L. R. 66. 

2450. Add. Annotation : — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2479. Add, Amiotation : — Aa to (2) Refd. News- 
holme Bros. V, Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 

2502a. Understatement of weight of cargo — 
Duty of charterer to Indemnify shipowner. ]> 

WTiere by a charterparty the master is re- 
quired to sign the bill of lading as presented 
by the charterers, & the bill of lading so 
presented understates the weight, the 
charterers are bound to indemnify the ship- 
owner for any loss thereby resulting. 

By a charterparty the charterers were 
entitled to pay freight “ on bill of lading 
weight less 2 per cent, in lieu of weigliing.” 
The shipowners, believing that more cargo 
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2189 i. Value of contents — Failure to 
iu-sert — lAmitaiion of sfdpoumcrs’ 
Iwbility — To specific In nn 

action by the indorsee of a bill of lading 
to rexjover damages in rosncct of a 
machine carried by the deft. Bhii» 
& delivered in a damaged condition, 
the evidence e8tabliRhc3d that its 
market value had been considerably 
depreciated & tliat the extent of the 
depreciation, based upon the market 
value of the machine delivered in good 
condition in Sydney, exceeded £100. 
The value of the machine had not been 
declared by tho skipper before ship- 
ment & inserted in the bill of lading. 
Deft, failed to establish a oase of 
statutory immunity from liability : — 
HeW: pltf. should be awarded £100, 
the maximum amount of damages 
roooveiablo In those oiioumstanoes 


under Carriage of Goods by Sea Act, 
1024, Sched,, Art. IV., r. 6. — Pabke, 
Lacky, Hardik, Ltd. v. Ci.an Mac- 
Fadykn, The Ship (1930), 30 S. R. 
N. S. W. 438 ; 47 N. S. W. W. N. 100. 
— AUS. 

PART VII. SECT. 3. SUB-SECT. 4.— A. 

o. Hevsd., 30 S. C. R. 473. 

PART VII. SECT. 3, SUB-SECT. 9.~ 
B. (a). 

c i. Fcfvml to pay demand draft.) 

— Pltf, CO., made a written contract 
of sale & purchase with P. for the supply 
of certain oils. The contract contained 
{inter alia) the following “ terms ** : 
“Net cash by demand draft, on arrival 
of vessel or vessels carrying the goods. 
. . . Seller's liability shall cease upon 

S resentatlon of bill of lading, or. at 
tieir option, by presentation of on 
order for delivery alone . • • shipment 

9 


of the goods to constitute deliveiT.’" 
P. on giving the order, gave to pltf. 
CO. a cheque for £50, such sum to be 
deducted from the purchase -price 
when draft was prosonted for payment. 
The bill of lading, which was made to 
order & not to P,, was tendered, with 
a demand dnift. attacliod, to P. & 
n^fusod. The oils, upon airival, were 
seized by defts. under several distress 
warrants on unsatisfied judi^ents 
obtained against P. On an originating 
summons to determine in whom was 
the jiropcrty in the oil : — Held : upon 
a consideration of the contract & all 
the surrounding cirruinstances, the 
Intention of the parries was that 
the property in the goods should not 
pass until payment of the demand 
^aft, & tho property in the goods 
never passed from pltf. co. — S ooovy 
Proprietary, Ltd. v, Bego [1931] 
N. Z. L. B. 667.-— N.Z. 
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had been shipped than that stated in the bill 
of lading presented by the charterers, had 
the cargo weighed at the port of discharge, 
where it was found that the weight had been 
understated : — Held : the charterers were 
not entitled to deduct 2 per cent, from the 
out-turn weight. — D awson Line, Ltd. v , 
AKTIBNGESELLSCHAPr ADLER FUR OlIBMISCHE 

Industrie op Berun, [1932] 1 K. B. 433 ; 
101 L. J. K. B. 57 ; 146 L. T. 187 ; 37 Com. 
Cas. 28, C. A. 

2503. Add, Annotation: — As to (1) Apld. Dawson 
Line, Ltd. v. Aktiengesellschaft Adler fiir 
Chemische Industrie of Berlin, [1932] 1 
K. B. 433. 

2508. Add, AnnotcUion : — Expld. 6c Apprvd. Louis 
Dreyfus & Co. v, Tempus Shipping Co. (1931), 
47 T. L. II. 642. 

2515. Add, Annotaiion : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2526. Add, Annotation : — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2549. Add, Annotation: — As to (2) Consd. Widnes 
Foundry (1926), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. B. 373. 

2580. Add, Annotation : — Refd. Goodwin, Ferreira 
& Co. V, l..amport & Holt (1929), 141 L. T. 
494. 

2607. Add, Annotation : — As to (2) Consd. Tempus 
Shipping Co. v, Louis Dreyfus Sc Co. (1930), 
144 L. T. 13. 

2609. Add, Annotations : — Apld. Firemen’s Fund 
Insce, V, Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. Apprvd. Louis 
Dreyfus & Co, v. Tempus Shipping Co. (1931 ), 
47 T. L. 11. 542. 

2611. Add, Annotation : — Consd. Tempus Shipping 
Co. V. Louis Dreyfus & Co. (1930), 144 L. T. 13. 

2613. Add, Annotation : — ^Apprvd. Louis Dreyfus 
& Co. V. Tempus Shipping Co. (1931), 47 
T. L. B. 642. 

2616. Add, Annotation : — Consd. Tempus Shipping 
Co. V, Louis Dreyfus & Co. (1930), 144 L. T. 13. 

2620. Add, Annotations : — As to (2) Refd. Compania 
Mexicana Dc Peti-oleo “ El Aguila ” v, Essex 
Transport & Trading Co. (1929), 141 L. T. 
106 ; The Edison, [1932] P. 52. 

2642. Add, Annotation : — Refd. Gosse Millard v, 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 

2654. Add. Annotation : — Refd. Tempus Shipping 
Co. V. Louis Dreyfus & Co. (1930), 144 L. T. 13. 

2655. Add, Annotations : — As to (3) Refd. Akt. 
Ocean v, Harding, [1928] 2 K. B. 371; 
Fiumana Societal Di Navigazione v. Bunge & 
Co., [1930] 2 K. B. 47 ; Tempus Shipping 
Co. V, Louis Dreyfus & Op., [1931] 1 K. B. 
195. 

2677. Add. Annotations; — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 


L. T. 61. Refd. Svenssons (C. Wilh) 'Tra- 
varuaktiebolag v, Cliffe S.S. Co. (1931), 37 
Com. Cas. 83. 

2679. Add, Annotation: — Consd. Calico Printers* 
Assocn., Ltd. v, Barclays Bank (1931), 146 
L. T. 61. 

2680. Add, Annotations: — As to (1) Expld. 6c 
Apprvd. I^uis Dreyfus & Co. v, Tempus 
Shipping Co. (1931), 47 T. L. R. 542, H. L. 
Refd. Gosse Millard v, Canadian Govern- 
ment Merchant Marine, [1928] 1 K. B. 717. 

2688. Add, Annotations: — Consd. Foreman & 
Ellams V. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223. 

2691. Add, Annotations : — As to (1 ) Consd. Tempus 
Shipping Co. v, Louis Dreyfus & Co., [1931] 
1 K. B. 195. Refd. Cosmopolitan Shipping 
Co. (Inc.) V. Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 296. 

2693. Add. Annotations: — Refd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296; 
Fiumana Society Di Navigazione v, Bunge 
& Co., [1930].2 K. B. 47 ; Louis Dreyfus & 
Co. V. Tempus Shipping Co. (1931), 47 
T. L. R. 642. 

2697. Add. Annotation : — Consd. The Torni (1932), 
48 T. L. R. 471. 

2700. Add. Annotation : — Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 

2703. Add, Annotation : — ^Expld. Foscolo Mango 
& Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

2704. Add. Annotation : — Consd. Foscolo Mango 
& Co. V , Stag Line, Ltd., [1931] 2 K. B. 48. 

2711. Add. An7iotatio7is : — Consd. Foreman &> 
Ellams V . Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. Refd. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223 ; 
The Touraine, [1928] P. 58. 

2712. Add. Annotations : — Consd. Foreman & 
Ellams V . Federal Steam Navigation Co., 
[1 928] 2 K. B. 424 ; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2713. Add. Annotatioyi : — As to (3) Apld. Dawson 
Line, Ltd. v. Aktiengesellschaft Adler fiir 
Chemische Industrie of Berlin, [1932] 1 
K. B. 433. 

2714. Add. Annotation : — Consd. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian lligldander, [1929] A. C. 223. 

2720. Add, Citation : — 17 Asp. M. L. C. 294. 

Add. Annotations : — As to {1) Consd. Foreman 
& Ellams V, Federal Steam Navigation Co., 
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sb. Effect of unseaworthiness .] — A 
consign men t of goods placed aboard 
ship was damaged by the admission 
of sea-water to the hold of the ship 
through corrosion of the ship's plates 
from the inside, arising without 
negligence on the part of the ship- 
owner, but rendering the vessel un- 
seaworthy ; — Ueld : the proximate 
cause of the damage being the un- 
seaworthiness of the ship. It could not 
bo regarded as a loss arising from 


“ danger of the sea ** within Sea 
Carriage of Qoods Act, 1922, s. 3. 
— Wanganui Herald Newspaper Co. 
V , Coastal Suipping Co., [1929] N. Z. 
L, li. 395.— N.Z. 

PART VII. SECT. 4, SUB-SECT. 12. 

2664 iv. .1 — Scottish, 

Metropolitan Assurance Co., Ltd. 
V . Canada Steamship Lines, Ltd., 
[1930] S. C. R. 262 ; 1 D. L. R. 201 ; 
revag., 46 Quo. K. B. 305. — CAN. 
m i. .] — Burns John & Co. v. 
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S.S. Canadian Explorer, [1928] 
N. Z. L. R. 767.— N.Z. 

PART VII. SECT. 4, SUB-SECT. 14.— D. 

2720 i. Negligence or error in naviga- 
tirni or marutoemerd — Carriage of Goods 
by Sea Act, 1 924 (c. 22), Sehed., Art, I F., 
r. 2 (a), {») — Insufficient packing ^] — 
Whore goods carried under a bill of 
lading under Carriage of Goods by Sea 
Act, 1924, are described in the bill of 
lading as being shipped in apparent 
good order Sc oondluon, but noted as 



['10281 2 K. B. 424 ; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2721. Add* Citationa : — revsd, svib nom* Gosse 
Millerd, Ltd. v. Canadian Government 
Merchant Marine, Ltd., The Canadian 
Highlander, [1929] A. 0. 223 ; 98 L. J. 
K. B. 181 ; 140 L. T. 202 ; 45 T. L. E. 63 ; 
34 Com. Cas. 94 ; 17 Asp. M. L. C. 649, H. L. 
Add. Annotations: — Consd. Foreman & Ellams 
V. Federal Steam Navigation Co., [1928] 2 
K. B. 424 ; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78. 

2722. Add. Citations : — 44 T. L. E. 204 ; 17 

Asp. M. L. 0. 413. 

2724. Add. Citation : — 33 Com. Cas. 70. 

2725. Add. Citations [1928] 2 K. B. 424 ; 72 
Sol. Jo. 103; 17 Asp. M. L. C. 447; 33 
Com. Cas. 168, 

Add. Annotations : — As fo (1) Reid. Stag Line, 
Ltd. V. Foscolo Mango & Co. (1931), 48 
T. L. R. 127. 

2727a. ‘*At charterer’s risk.”] — Svenssons 
(C. Wtlii) Travaruaktibbolag V. Clipfb 
S.S. Co.. Ltd., No. 2974b, post. 

2730. Add. Annotation: — As to (1) Apld. Svens- 
sons (0. Wilh.) Travaruakiiebolag v. Cliffe 
S.S. Co. (1931), 37 Com. Cas. 83. 

2736a. Loading stopped by ice — Whether 
” weather ” preventing loading.] — It was 
provided in a charterparty that a steamship 
should proceed to a port in Finland in mid- 
November & load pit-props at a specified rate 
“ per weather working day ” : — Held : that 
days on which, owing to ice, loading could 
not proceed were not weather working days. — 
Hampskibsselsicabet Botnia A/s V. Bell 
(C. P.) & Co., [1932] 2 K. B. 509 ; 101 L. J. 

K. B. 574 ; 117 L. T. 499 ; 48 T. L. R. 93 ; 70 
Sol. Jo. 10. 

2777. Add. Citation 17 Asp. M. L. C. 266. 

Add. A nnotation : — Generally, Refd. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78. 
2777a. “ Insufficiency of packing ” — Not confined 
to packing ol goods damaged.] — Goodwin, 
Ferreira & Co., I^td. v. Lamport & Holt, 
Ltd., No. 3049a, post. 

2777b. Insufficiency apparent to reasonable 

inspection.] — Silver v. Ocean Steamship 
Co., IjTD., No. 2257a, ante. 

2796. Add. Ayinoiations : — Consd. The Erik Boye 
(1929), 142 L. T. 335 ; Fiumana Society Di 
Navigazione v. Bunge & Co., [1930] 2 K. B. 
47. Refd. Cosmopolitan Shipping Co. (Inc.) 
V. Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 296 ; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78. 

2800. Add. Annotations : — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 

L. T. 61, Refd. The Hayle, [1929] P. 275. 
Svenssons (C. Wilh.) Travaruaktiebolag v. 
Cliffe S.S. Co. (1931), 37 Com, Cas. 83. 

2856. Add. Citations [1928] P. 180 ; 97 L. J. P. 
127 ; 139 L. T. 356 ; 72 Sol. Jo. 657 ; 17 
Asp. M. L. 0. 486. 
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2923. Add. Annotation : — ^Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 1 
Ch. 274. 

2031a. Option as to port of discharge — ^Damages 
reduced by cost of unloading at port most 
favourable to charterer.] — Kaye Steam Navi- 
gation Co., Ltd. v. Barnett (W. & R.), Ltd. 
(1932), 48 T. L. R. 440 ; 76 Sol. Jo. 415. 

2955. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 146. 

2962. Add, Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

2974. Add. Annotation : — As to (1) Apld. Smith, 
Hogg V. Bamberger (1928), 97 L. J. K. B. 726. 

2974a. Whether included in loading.] — Construc- 
tion of the following clause in a charter- 
party : “ Cargo to be loaded & discharged 
free of expense to the streamer ” : — Hdd : 
“ load ” included the operation of stowing. — 
A.-G. V. Leopold Walford (London), Ltd. 
(1924), 18 LI. L. R. 314. 

Annotation : — Consd. National S.S. Co., Ltd. v. Sociedad 
Anonima Comercial do Ext>ortacion Y. Importanion 
(Louis Dreyfus Y. Cia), Ltd. (11)32), 48 T. L. 11. 325 (see 
49 T. L. R. 60). 

2974b.. — ^ — .] — (1) The operation of loading a ship 
involves all that is required, i.e., stowing &, 
semble, where necessary, lashing, to put the 
cargo in a condition in which it can be carried. 

By a charterparty a ship was to proceed 
to specified ports as ordered by the charterers, 
there load a cargo of pit props, & deliver it to 
an English port. By the charterparty the 
vessel was to be “ provided with a deck load, 
at full freight, at charterers’ risk, not exceed- 
ing what she can reasonably stow & carry.” 
By an exception clause accidents of naviga- 
tion, or latent defects in, or accidents to, 
hull &/or machinery were {inter alia) excepted 
“ even when occasioned by the negligence, 
default, or error in judgment of the . . . 
master, mariners, or other persons employed 
by the shipowner, or for whose acts he is 
responsible. . . .” The ship loaded part of 
her cargo at one port & then proceeded to B. 
to ship the remainder. WTien the last sling 
load of deck cargo had been placed on deck, 
but before it had been stowed, the ship took 
a list, first to starboard & then to port, the 
bulwarks carried away, & a large quantity 
of cargo shot overboard & was lost. The 
judge held on the evidence that at the time 
of the loss the ship was unseaworthy owing 
to the deck load being excessive & that the 
captain was negligent in loading the ship as 
he did. In an action by the charterers against 
the shipowners for the value of the cargo 
lost ; — Held : (2) as, at the beginning of the 
loading, the ship was seaworthy to receive & 
hold the cargo, & as, at the time of the 
loss, the operation of loading had not been 
completed, all the cargo not having been 
stowed, there was no breach of the wan*anty 
of seaworthiness & pltfs. were not entitled 
to recover ; (3) although the words in the 


‘ doemod Insufflclontly packed,” & 
the owner proves that the goods wore 
delivered In a damaged condition. If 
the carrier claims the benefit of the 
Immunity specified in r. 2 (n) of 
Art. IV. of the Sohed., the onus lies 
on him of affirmatively establishing 
(a) the goods were insnlfioiently 
packed, & (6) that the insufficient 


packing was the cause of the damage 
to the goods. — P arke, Lacey, Hardie, 
Ltd. V. Clan MaoFadyen, The Ship 
(1930), 30 S. R. N. S. W. 438 ; 47 
N. S. W. W. N. 160.~>AUS. 

PART VII. SECT. 6. SUB-SECT. 1.— 
F. (a). 

sc. Right to damages for late arrival — 

11 


Although charier mainJtained .^ — West- 
KALIAN Farmers, Ltd. v. Tyneside 
Line (1920), Ltd., [1929 J W, A. L. R. 
14.— AUS. 

PART VII. SECT. 6, SUB-SECT. 3.-— 
C. (c). 

b. Revsd., 27 L. C. J. 39 n. P. C. 
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charterparty, “ at charterers* risk,** standing 
alone, did not excuse defts. in the case of a 
loss due to negligence on their part or on the 
part of their servants, those words must be 
read with the exception clause, & the effect 
of reading the two together was to enable 
defts. to rely on the exception clause, which 
protected them against the consequences of 
such negligence. — Svenssons (C. Wilh.) 
TEAVARUAIiTIBBOLAG V. CLIFFB S.S. CO., 
[1932] 1 K. B. 490 ; 101 L. J. K. B. 621 ; 147 
L. T. 12 ; 37 Com. Cas. 83. 

2979a. Expenses of shore wlnchmen.] — 

Where by a clause in a charterparty it was 
provided that “ the charterers shall provide 
stevedors to load the cargo at a cost to the 
vessel of 25 cents, gold per English ton,** & 
owing to trade union regulations in the port 
of loading shore winclmen had to be em- 
ployed at the cost of the charteres to work the 
vessel’s winches : — Held : the cost of those 
winchmen was an expense of the owners of 
the vessel with which the charterers^ were 
entitled to debit them. — Sociedad Anonima 
COMBRCLAL DB EXPORTACION Y. ImPORTA- 
cioN (Louis Dreyfus y Cia), Limitada v. 
National Steamship Co., Ltd. (1932), 49 
T. L. R. 50, II. L. ; revsg,, S. C. Sub nom* 
National Steamship Go., Ltd. v. Sociedad 
Anonima Comercial de Exportacion Y. 
Importacion (Ix>uis Dreyfus Y. Cia), 
ITTD., 48 T. L. R. 326 ; 37 Com. Cas. 283. 
C. A. 

3005a. ,] — ^Where a chaiterparty uses the 

words “ provide & pay *’ or “ employ & 
pay ” [a stevedore] I think the effect of such 
a clause is to transfer the duty & obligation, 
which would otherwise rest on the ship- 
owner, to the charterer, of stowing the cargo 
in the way it ought to be stowed (Greer, J.). 
— Brys & Gylsen, Ltd. v. Drysdale 4& Co. 
(1920), 4 LI. L. R. 24. 

AniioUtiion : — Coiisd. National S.S. Co., Ltd. v. Sociedad 
Anonima Comercial do Exportacion Y. Importacion 
(Louis Drcylns Y. Cia), Ltd., (1932), d8 T. L. H. 325 
(see 49 T. L. K. 60). 

8086. Add, Annotation : — Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

8045. Add, Annotation : — Apld. Firemen’s Fund 
Inscc. V, Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. 

3054, Add, Citation 17 Asp. M. L. C. 311. 

8056. Add, Annoiaiiona : — Consd. The Hayle, 
[1929] P. 275. Refd. Cosmopolitan Shipping 


Co. (Inc.) V, Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 148 L. T. 296 ; Calico Pieters* 
Assocn., Ltd. V, Barclays Bank (1981), 145 
L. T. 61 ; Tempus Shipping Co. v, lx>uiB 
Dreyfus & Co. (1930), 144 L. T. IS. 

8059a. .] — Resp. defts., in Oct. 1919, 

shipped 412 tons of West African produce on 
the amlt. pltfs.* schooner, the R., for carriage 
from 0. on the west coast of Africa to Liver- 
pool. A clause in the bill of lading provided 
that freight was due on shipment k should 
be payable on demand, ship or goods lost or 
not lost. Defts. paid half the freight on 
shipment. The vessel & cargo were lost 
during the voyage, & as the goods never 
reached Liverpool, defts. refused to pay pltfs. 
the balance of freight, & pltfs. now claimed 
the balance of freight. Defts. pleaded that 
the vessel was in fact unseaworthy, & that 
therefore the bill of lading contract could not 
be enforced against them. By clause 2 of 
the bill of •la&g : “ The co. shall not be 
liable for, or for any loss or damage arising 
from or due to, collision, ... or any other 
peril of the sea ... of whatsoever nature or 
kind, whether any perils, causes, or things 
in this clause mentioned are due to or arise 
. . . from the wrongful act, omission, or 
error in judgment or negligence of . . . any 
person whomsoever in the service of the co. 
... & whether due to or arising . . . from 
unseaworthiness of the ship . , . provided 
in case of any loss, injury, or damage arising 
from or due to unseaworthiness of the ship at 
the beginning of the voyage all reasonable 
means shall have been taken to provide 
against such unseaworthiness. The co. may 
entrust to experienced or qualified officers, 
servants, or agents the duty of providing 
against unseaworthiness, & shall then be 
deemed to have fulfilled its obligations 
hereunder . , .*’ : — Held : defts. had failed 
to discharge the onus which lay on them of 
proving that the vessel was unseaworthy at 
the beginning of the voyage. Moreover, 
even if the vessel had in fact been unsea- 
worthy pltfs. were protected by clause 2 of 
the bill of lading, as (a) they had taken all 
reasonable means to provide against un- 
seawoithinass, & (6) they had entrusted to 
experienced & qufidified officers, servants, or 
agents, the duty of providing against un- 
seaworthiness, & must therefore be deemed 
to have fulfilled their obligations under the 
bill of lading. — Cosmopolitan Shipping Co. 
(Inc.) V, Hatton & Cookson, Ltd. (Liver- 


part VII. sect. 6, SUB-SECT. 6.— A. 

2979 i. Construction of 

ckarterparty,] — Robin Line Stbambhif 
O o. V, Canadian Stevedoring Co., 
Seas Shipping C3o. v, Canadian 
Stevedoring Co.. U928] 3 D. L. U, 
856 ; U928J S. C. R. 423.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— B. 

3039 V. .) — Burjor F. R. 

Josui V. Ellbrman City Lines. Ltd., 
(1927), I. L. R. 62 Dorn. 327.— IND. 

e i. * Whether oordracl vnthin 

Carriage of Goods by Sea Ad, 1924.) — 
A linn of ahipowners contracted to 
carry a can?o of machinery' belonging 
to a firm of ijliipbiijlders from the 
latter h premisea in Glaagow to their 
sbipy^ardH at Bolfoat. Tho contract 
watj arranged by correspondence, in 
the coui’so of >vblch tho shipowners 
stipulated that tho cargo was to be 


conveyed at owner’s risk & subject 
to the conditions in their salUug-bilJs. 
These included a condition that, in 
contracts were there was no bill of 
lading, the shipowners would not he 
liable for loss resulting from unsoa- 
worthiness of the ship. The vessel 
carrying tho machinery was lost on the 
voyage, along vdth the cargo. No bill 
of lading had been issued, but, after 
the loss of tho cargo, the shipowners 
gave the slilpbuilers a letter acknow- 
ledging receipt of the cargo & specify- 
ing it in detail. In an action at the 
instance of the shipbuilders against the 
shipowners for recovery of the value 
of the enrgo based on the alleged un- 
seaworthiness of the vessel, the 
ursuers contcuided that the contract 
etwoen the parties was regulated by 
the Act of 1924, & that the defenders 
had failed to comply with the provisions 
of tho Act for contracting out of their 
statutory liability: — Hew: that tho 
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contrai’t between the parties was not 
a contract of cauTiage ” within the 
meaning of the Carriage of Goods by 
Sea Act, 1924, In respect (a) that the 
only receipt granted for the cargo, 
viz, the letter of acknowledgment 
given by the defenders to the pur- 
suers, did not constitute either a ** bill 
of lading ** or similar documents of 
title ” within Art. 1 (6) of the Schedule 
te the Act, & ( / ) that, the Issue of a 
bill of lading not being within the 
contemplation of tho parties to the 
contract, tho contract could not 
reasonably bo described oa “ covered ** 
by a bill of lading within the meaning 
of Art. 1 (6) ; &, accordingly, that 
defenders were entitled to contract 
out of liability for loss resulting from 
their vossers unseaworthiness ^thout 
reference to the Act : & action dis- 
missed. — Harlakd & WoLPP, Ltd. 
V, Burns 8c Laird Lines, Ltd., r ’ 
S. O, 722.--SCOT. 
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POOL) (1020), 143 L. T. 206 ; 85 Com. Cas. 
113 ; 18 Asp, M. L, 0, 180, O. A. 

Annotation : — Befd* Terapus BMppioiir Oo. u. Louis Dreyfus 
& Oo. (1930), Hi L. T. 13. 

3059b. Effect of incorporation of Harter 

Act.] — ^Where a cargo of flour, shipped under 
bills of lading which incorporated the United 
States Harter Act, was damaged owing to 
insufflcient ventilation & failure to draw off 
hot air from the holds, such failure being due 
to the character & con^ruction of the ship : — 
Held: (1) the damage to the flour was 
caused by breach of the implied warranty of 
seaworthiness for the cargo in question ; 

(2) the United States Harter Act did not 
exclude the Implied warranty of seaworthi- 
ness for cargo, or cut down such implied 
warranty to an undertaking on the part of 
the shipowner to use due diligence to make 
the ship seaworthy. — ^T he Erik Boybj (1929), 
142 L. T. 836 ; 18 Asp. M. L. 0. 66. 

3070a. After additional cargo taken on 

board.] — Pltfs. engaged defts., who were 
barge owners, to Dghter certain machinery 
from a steamer in Millwall Docks to Fulham, 
the contract containing an owner’s risk 
clause. Defts.’ barge, having taken the 
machinery on board, proceeded to another 
steamer & took in additional cargo. While 
alongside this other steamer the barge was 
holed by an unknown vessel, & owing to the 
entrance of water pltfs.’ machinery was 
injured by rust. In an action for breach of 
the warranty of seaworthiness defts. denied 
liability on the grounds that the barge was 
seawoAhy when pltfs.’ machinery was 
loaded, & that since, so far as pltfs. were 
concerned, the loading of additional cargo 
was part^of the voyage, defts. were pro- 
tected by the owner’s risk clause : — Held : 
the loading was not completed untH the 
additional cargo had been taken on board, 
&, therefore, as the barge was unse.aworthy 
at the time when she started on her voyage, 
pltfs* were entitled to recover. — Thompson 
& Norris Manufacturing Co., Dru, v, 
Ardley, P. H.. & Co. (1929), 46 T. L. R. 

' 120 ; 74 Sol. Jo. 27. 

3070b. Completion of loading.] — 

SVENSSONS (C. WlLH.) TbAVARUAKTIEBOLAG 
V, Cliffe S.S. Co., No. 2974b, ante, 

3089a. Sailing without mate.}— Bubnard & 

Algers, Ltd. v. Pij^yer, Richard & Co. 
(1928), 72 Sol. Jo. 608. 

3099a. .] — A steamship was chartered 

to proceed to various ports in the River 
Plate & there load a cargo of grain for carriage 
to Hamburg. The shipowners had provided 
bunker coal more than enough to take the 
ship to the loading ports. Some of this coal 
was stowed in a reserve bunker on the port 
side separated from one of the ship’s holds 
only by an improtected steel bulkhead. The 
coal was imfit for the voyage. In this 
respect the vessel was unseaworthy. Shortly 
after she started on the return voyage a 
serious fire broke out in the port reserve 
bunker. The captain put into a port of 
refuge & incurred expense for the benefit of 
ship & cargo. In an action by the ship- 
owners against cargo owners for contribution 
towards a general average expenditure defts. 
counterclaimed for damages for injury to 
their cargo owing to the fire. The fire having 
happened without the actual fault or privity 


of pltfs. : — Held> : (1) by virtue of Merchant 
Shipping Act, 1894 (c. 60), s. 602, which 
relieved pltfs. from liability for loss of or 
damage to the cargo, they were entitled to 
general average contribution ; (2) notwith- 
standing the unseaworthiness of the ship, 
pltfs. were not liable for loss of or injury to 
the cargo.— Louis Dreyfus & Co. v, Tbmpus 
Shipping Co., [1931] A. C. 720 ; 100 L. J. K. B. 
673 ; 146 L. T. 490 ; 47 T. L. R. 642 ; 76 Sol. 
Jo. 664 ; 36 Com. Gas. 318, H. L. ; affg,, 
S. C. .8w6 nom. Tbmpus Shipping Co., Ltd. 
V , Louis Dreyfus & Co., Ltd., [1931] 1 K. B. 
195, C. A. 

8099b. .] — ^Fiumana SocietA Di Navi- 

OAZiONE V. Bunge &; Co., Ltd., No. 4313a, 
post, 

3100. Add, Annotations': — ^Refd. Foreman & Elloms 
V, Federal Steam Navigation Oo.^ [1928] 2 

K. B. 424 ; Gosse Millerd v, Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

3107. Add, Annotations : — Consd. Calico Printers’ 
Assocn., Ltd. v, Barclays Bank (1931), 145 

L. T. 61. Refd. The Hayle, [1929] P. 275 ; 
Svenssons (C. Wilh.) Travaruaktiebolag v, 
Cliffe S.S. Co. (1931), 37 Com. Cas. 83. 

3110a. Flour — Insufflcient ventilation of holds.] — 
The Eric Boyb, No. 3059b, ante, 

3114. Add, Annotation : — Consd. Svenssons (C. 
Wilh.) Travaruaktiebolag v, Cliffe S.S. Co. 
(1931), 37 Com. Cas. 83. 

3114a. .] — Svenssons (C. Wilh.) Tra- 

varuaktiebolag V, Cliffe S.S. Co., T/td., 
No. 2974b, ante, 

3118. Add, Annotatiom : — Apld. Firemen’s Fund 
Insce. V, Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. Consd. Cos- 
mopolitan Shipping Co. (Inc.) v, Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296. Refd. Hall v, Brooklands Auto-Racing 
Club (1932), 48 T. L. R. 646. 

3124. Add, Annotation : — Refd. The Touraine, 
[1928] P. 58. 

3128a. .] — Cosmopolitan Shipping Co. 

(Inc.) V, Hatton & Cookson, Ltd. (Liver- 
pool), No. 3059a, ante. 

3129. Add, Annotation : — Consd. Cosmopolitan 
Shipping Co. (Inc.) v, Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

3161. Add, Annotation : — As to (2) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

3162a. Within Carriage of Goods by Sea Act, 

1924 (c. 22), Sched., Art. IV., r. 4].— A cargo 
of coal was loaded on defts.’ steamship, the 
at Swansea, for carriage to Constantinople 
under bills of lading, which gave the ship- 
owners “ liberty ... to call at any ports m 
any order, for bunkering or other purposes, 
... all as part of the contract voyage.” 
The shipowners were exempted by the bills 
of lading from liability for loss due to perils 
of the seas. The I, was fitted, in the interests 
of the shipowners, with a superheater, & 
when she started from Swansea she had on 
board two engineers, who were there ^ to 
observe whether the superheater was working 
efficiently. It was intended that these two 
engineers should be landed with the pilot 
at Lundy, but when the vessel reached that 
island no satisfactory trial of the super- 
heater having been obtained, the two 
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engineers remained on board, & were, later, 
landed in St. Ives Bay. In proceeding there, 
& for some time after leaving there, the /. 
was off the usual route. Shortly after 
resuming her voyage from St. Ives Bay & 
before she had returned to the usual route 
the /. stranded on the Cornish coast, & both 
ship & cargo were lost. In an action in 
respect of the loss of the cargo : — Held : 
(1) the departure of the /. from the contract 
route did not come within the liberty given 
by the bills of lading “ to call at any ports 
in any order, for bunkering or other pur- 
poses,*' as the words or other purposes ** 
must be construed ejuadem generis with the 
wwd “ bunkering," & as meaning the calling 
at a port for some purpose having relation 
to the contract voyage ; (2) the deviation 
was not a “ reasonable deviation " within 
Art. IV., r. 4, of Sched. to Carriage of Goods 
by Sea Act, 1924 (c. 22). 

In considering whether a deviation is 
“ reasonable " within Art. IV., r. 4, the 
interests to be considered are those of the 
parties to the contract adventure, & this 
may include consideration of the position 
of the underwriters (per Scrutton, L.J.). 

The words “ reasonable deviation ** mean 
a deviation whether in the interests of the 
shipowner, or the cargo owner or both, to 
which no reasonably minded cargo owner 
would raise any objection {per Greer, L.J.). 

The reasonableness of a deviation must 
depend upon what would be contemplated 
reasonably by both parties to the contract 
adventure, having regard to the exigencies 
of the route, known or assumed to be known 
to both parties (per Slesser, L.J.). 

(3) As the Act of 1924 has not altered the 
former rule whereby any unauthorised 
deviation from the contract route has the 
effect of displacing the exemptions in favour 
of the shipowners contained in the contract 
of carriage, the exemption from liability in 
respect of loss due to perils of the seas did 
not protect the shipowners ; (4) the ship- 
owners were liable in damages, the meas?are 
of which was the value of the coal at Con- 
stantinople if it had been delivered there in 
due course. — Foscolo, Mango & Co., Ltd. 
v. Stag Line, Ltd., [1931] 2 K. B. 48 ; 100 
L. J. K. B. 421 ; 145 L. T. 146 ; 47 T. L. R. 
278 ; 36 Com. Cas. 213 ; 18 Asp. M. L. C. 
210, C. A. ; affd.^ sub nom. Stag Line, Ltd. 
V. Foscolo Mango & Co., Ltd., [1932J A, C. 
328 ; 146 L. T. 305 ; 101 L. J. K. B. 105 ; 
48 T. L. R. 127 ; 75 Sol. Jo. 884 ; 37 Com. 
Cas. 54, H. L. 

AnTwtaiion : — A» to (I ) Consd. Lazard Eros. & Co. v. Brooks 
(1932), 37 Com. Cos. 221. 

3163. Add. Annotation : — Refd. Foscolo, Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

3165. Add, Annotation : — Generally, Refd. Stag 
line, Ltd. v, Foscolo Mango & Co. (1931), 
48 T. L. R. 127. 


3169. Add. Annotation : — ^Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

3170. Add. Annotations: — As to (1) Refd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
Oookson, Ltd. (Liverpool) (1929), 143 L. T. 
296. As to (2) Refd. Akt. Ocean v. Harding, 
[1928] 2 K. B. 371 ; Tempus Shipping Co. v. 
Louis Dreyfus & Co., [1931] 1 K. B. 195. 

3172. Add. Annotations : — Refd. Frenkel v. 

McAndrews & Co., [1929] A. C. 646 ; Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 

K. B. 48 ; The Tomi, [1932] P. 27. 

3175. Add. Annotation : — Folld, Frenkel v. Mc- 
Andrews & Co., [1929] A. C. 645. 

3176. Add. Annotation : — Consd. Frenkel v. Mc- 
Andrews & Co., [1929] A. 0. 546. 

3177. Add. Citations :—affd. [1929] A. C. 645 ; 98 

L. J. K. B. 389 ; 141 L. T. 33 ; 45 T. L. R. 311 ; 
34 Com. Cas. 241 ; 17 Asp. M. L. C. 582, H. L. 
Add. Annotation : — Refd. The Torni, [1932] 
P. 27. 

3179a. For bunkering “ or other pur- 

poses — Construction ejusdem generis.] — 

Foscolo, Mango & Co. v. Stag Line, Ltd., 
No. 3162a, ante. 

3179b. Purpose relating to contract 

voyage.] — Foscolo, Mango & Co., Ltd. v. 
Stag Line, Ltd., No. 3162a, ayite. 

3188. Add. Annotation : — As /o (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. 

3193a. By peril of the sea.] — Foscolo 

Mango & Co., Ltd. v. Stag Ijne, Ittd., No. 
3162a, ante. 

3193b. Measure of damages.]— F oscolo 

Mango & Co., IjTD. v. Stag IjTne, Ltd., 
No. 3162a, ante. ^ 

8199. Add. Annotation: — As to (1) Refd. The 
Adriatic (1931), 47 T. L. R. 638. 

3201. Add. Amwtation : — Refd* The Adriatic 
(1931), 47 T. L. R. 638. 

3224, Add. Annotations : — Refd. Vlassopoulos v. 
British Foreign Marine Insce. Co., [1929] 
1 K. B. 187. 

3245. Add. Annotation : — Refd. Tempus Shipping 
Co. V. Dreyfus & Co., [1931] 1 K. B. 195. 
3286. Add. Annotation : — As to (1) Refd. Frenkel v. 

MacAndrews & Co. (1929), 17 Asp.M.L.C.582, 
3293. Add. Annotation : — Refd. The Vectis, [1929] 
P. 204. 

3449. Add. Annotation: — As to (2) Refd. Ellis v. 

Stenning & Son, Ltd. (1932), 76 Sol. Jo. 232. 
3471. Add. Annotation : — As to (3) Refd. The 
Varing, [1931] P. 79. 

3504. Add. Annotation: — As to (1) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 

K. B. 48. 

3604. Add. Annotations : — Distd. Dampselskab 
Svendborg v. L. M. & S. Ry. Co. (1929), 141 

L. T. 521. Consd. The Varing, [1931] P. 
79. Refd. Smith, Hogg v. Bamberger (1928), 
97 L. J. K. B. 725. 


PART VII. SECT. 7, SUB-SECT. 2.— B. 

Bd. ** Cusimnary berth ** — Berth 
Obsignated by consignbc not customary 
berth — llefuml to discharge .] — Nova 
Scotia Fertilizer Co., Ltd. v. 
S.S. “ Nidar (Can.), 11929) 3 D. L. 11. 
1»4.— CAN. 

PART VII. SECT. 7, SUB-SECT. 4.— -B. 

3689 V. ,] — A car^TO was 

BniMea durine the war from Archangel 
to Dundee. The consignee named in 


the biJl of lading was the War Office. 
On the arrival of the ship at Dundee 
no bill of lading was presented to the 
ship’s agents, who, accordingly, ware- 
housed the goods to await the arrival 
of tlie bill. Thereafter, as the result 
of negotiations between the agents & 
a third party, the agents, after obtain- 
ing from h^ a letter of guarantee & 
indemnity which was in favour of 
themselves only, delivered the cargo 
to him without insisting on the pro- 
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duction of tho bill of lading. On 
Sept. 18, 1918, the third party sold 
the goods to tho War Office & retaino^l 
the price, & afterwards became bkpt. 
In an action at tho instance of the 
owners against the agents for delivery 
of the cargo or, altomativoly, for pay- 
ment of the price of tho goodjs : — Held : 
the agents were Liable to the owners 
for the loss that had been sustained, in 
respect that they could have justified 
their action only by showing that they 
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3609. Add. Annotation : — ^Apld. Leeds Shipping Co. 
V. DnncanFoxA; Co. (1932), 37 Com. Cas. 213. 

3620. Add. Annotation : — Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. » t J 

3623a. Provision of lighters with men willing to 
perform work.]— F itzgerald v. Lona S.S. 
Owners (1932), 49 T. L. R. 77. 

3624. Add. Citation : — 17 Asp. M. L. C. 306. 

Add. Annotation: — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

3634a. Charges for work done beyond “ delivering 
cargo — Meaning of delivery.] — By a 

charterparty for the carriage of a cargo of 
timber from the B. to G. it was provided 
{inter alia) as follows : clause 15 : “ For any 
work done by the vessel at the port of dis- 
charge beyond delivering cargo at the ship’s 
rail if delivered by hand, or within reach of 
the ship’s tackle or of the shore crane tackle 
if thereby discharged, the consignees shall 
pay to the shipowner the cost thereof plus 
16 per cent.” : — Held : upon the true con- 
struction of clause 16 of the charterparty 
the vessel had not delivered the cargo until 
it had lowered it into wagons & released the 
attachment to the crane wliich lowered it. — 
Dampskip Selskab Svendborg V. London 
Midland & Scottish Ry. Co., [1930] 1 K. B. 
83 ; 99 L. J. K. B. 66 ; 18 Asp. M. L. R. 
27 ; 8ub nom, Dampselskab Svendborg v. 
London Midta-nd & Scottish Ry. Co., 
141 L. T. 621 ; 45 T. L. R. 501 ; anb nom. 
Svendborg v. IjOndon Midiand & Scottish 
Ry. Co., 34 Com. Cas. 369 ; 20 Ry. & Can. 
Cas. 67, C. A. 

Annoiaiion: — Consd. The Variiig, [1 931] 1*. 79. 

3634b. Consignee to select method — Right to alter 
method, i-^itzgerald v. Lona S.S. Owners 
(1932), 49 T. L. R. 77. 

3635. Add. Antiofalion : — Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 

3642. Add. AnnoiaVion : — Refd. Lambei’t v, I. R. 
Comrs. (1927), 12 Tax Cas. 1053. 

3649a. No other goods to be dis- 

charged.] — Certain cotton goods were carried 
from L. to B., where they were discharged 
into a lighter. Certain other iron goods, 
packed in a wooden case, were being lowered 
into the same lighter when the case broke 
& the iron goods fell out into the lighter & 
holed it. Sea-water entered & damaged the 
cotton goods. Under the contract of carriage 
lighterage was to be at the risk of the owners, 


& the provisions of the Carriage of Goods by 
Sea Act, 1924 (c. 22), were also incorporated. 
The owners of the cotton goods claimed 
damages from the owners of the ship : — Held : 
(1 ) if the sea transit had ended when the goods 
were placed in the lighter, defts. were protected 
by the terms of the bill of lading. The sea 
transit, however, had not ended : the dis- 
charge into the lighter was part of the 
operation of discharge from the ship &> was 
not complete as long as there were other goods 
to be discharged into the lighter ; (2) the 
exception relating to loss due to insufficiency 
of packing in Carriage of Goods by Sea Act, 
1924 (c. 22), Art. IV. (2) (n), was wide enough 
to cover the case of the packing of other 
goods, though primaiily it would apply to the 
goods themselves that were lost or damaged ; 
(3) on the evidence defts. had shown no 
negligence on the part of iliemselves or their 
servants & were therefore exempt from 
liability under Art. IV. (2) {q), — Goodwin, 
Ferreira & Co., Ltd. v. Lamport & Holt, 
Ltd. (1929), 141 L. T. 494 ; 45 T. L. R. 621 ; 
73 Sol. ,To. 402 ; 18 Asp. M. L. C. 38. 

Annolalion : — As to (1) Distd. Liudsay Bleo Depots, Ltd. v. 

Motor Union Insce. Co. (1930), 46 T. L. H. 672, 

3665a. “ Reversible ” working days — How inter- 
preted.] — Pltf ., the owner of a motor-schooner, 
chatrered her to defts. to make a number of 
voyages with cargoes of bricks from R„ 
in Belgium, to Ijondon. The charterparty 
provided : “ The cargo to be loaded & dis- 
charged together within five reversible work- 
ing days, time to commence from first high 
water at or off loading or discharging bertli. 
Charterer is entitled to keep the vessel on 
demurrage not exceeding ten days at the 
rate of Is. per net register ton per day 
payable day by day.” On a claim by the 
owner against the charterers, for demurrage : 
— Held : the word “ reversible ” did not 
entitle the charterers to set off days saved 
on one voyage against days lost on another 
voyage under the same charter. — Verren v. 
Anglo-Dutch Brick Co. (1927), Ltd. (1929), 
45 T. L. R. 656 ; 73 Sol. Jo. 461, C. A. 

3668. Add. A7i7iotatio7i : — As to (1) Apld. Leeds 
Shipping Co. v. Duncan Fox & Co. (J932), 37 
Com. Cas. 213. 

3710. Add. Annotation : — Refd. Stag Line, Ltd. v. 
Foscolo Mango & Co. (1931), 48 T. L. R. 127. 

3801. Add. Anno1niio7i : — Retd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


had acted od the authority of tho 
ownurR or of the VV'ar Office. — K olbin 
(A. .S.) & Soxs r. Kinnear (W.) & Co., 
Kolbin (A. S.) & Sons v. ignited 
fijriPriNo Co., Ltd., [1931] S. C. 128, 
H. L.-SCOT. 


PART VII. SECT. 7, SUB-SECT. 6.- 
C. (a). 


o. Jicvsd. [1928] V. L. B. 
[1928] Argue L. R. 162.— AUS. 


PART VII. SECT. 7, SUB-SECT. 6. 
3662 i. Uteusd., 30 S. C. R. 473. 


PART VII. SECT. 7, SUB-SECT. 7.— 
B. (b) I. 

3666 ill. A charter-party 

which provided for loading at a daily 
rate contained a clause that tho 
steamer should employ stevedores 
appointed by the charterers, but tho 
cargo was to be stowed under the 
paptain'a supervision. Time for load- 
ing was to be reokoned from twenty- 
four hours after tho master had given 
written notice that the steamer was 
ready to load. Tho master, . on 


arriving at tlie port of loading, gave 
notice of readiness. There was only 
one firm ot stevedores at the port, 
which bad lioen nominated by the 
cliartercrs, but owing to shortiige of 
labour caused by congestion of shipping 
the ship could not commence to load 
until some days after notice had been 
given. There was available during 
this time sufficient casual labour to 
put tho cargo, which was ready in 
trucks, into the shines slings. Load- 
ing at the port was a joint operation : — 
//etd : the charterers were liable for 
demurrage . — lie Loms Dreyfus & 
Uo. & gtiR WiLiJAM Reardon Smith 
& Sons, Ltd., [1928] S. A. S. R. 117.— 
AUS 

PART VII. SECT. 7, SUB-SECT. 9. -A. 

se. Defences — Practice as to delivery 
at port of destination.} — Pltf. con- 
signed a package of goods by deft. *8 
ship from Melbomme to Sydney under 
tho terms of a bill of lading which 
provided that all liability of deft, 
should cease **a8 soon as tho goods 
ore free from the ship’s tackles,” & 
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by another clause, indorsed thereon, 
that ” should tho owner fail to take 
delivery of the goods In acoordance 
with the terms of this contract, such 
goods may bo without notice tran- 
shipped into lighters or other craft, 
lauded, warehoused, stored, or in any 
other way provided for, at the owner’s 
sole risk & expense.” Evidence was 
given that the invariable practice on tho 
part of deft, tn discharging cargo of 
the kind In question was that instead 
of the consignee taking delivery at 
tho ship’s slings tho goods were taken 
hy deft. ’a servants & tallied Into a 
store, & were auhscquontly tallied out 
by deft. *8 servants to the consignees ; 
that a small charge was’ made by deft, 
for stacking the goods ; that the 
package in question was tallied into 
the store but could not subsequently 
be found. In an action by pltf. for 
damages for loss of the goods : — Held : 

S ltf. was not entitled to succeed. — 
:eane V. Australian Steamships 
Pty., Ltd. (1929), 41 C. L. R. 484 ; 
[19291 V. L. R. 116 ; 2 A. L. J. 3G7 ; 
[19291 Argus L. R. 81.— AUS. 
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3816* Add, Annoiatiova : — Aa to (2) Apld. Finlay, 
James & Co. v, N. V. Kwik Iloo Tong, [1929] 

1 K. B. 400. Retd, Foscolo, Mango & Co- v. 
Stag Line, Ltd., [1931] 2 K. B. 48. 

3820. Add, Annotation : — As to (2) Consd* Tlie 
Edison, [1932] P. 52. 

3836. Add, Citation, : — 17 Asp. M. L. 0. 245. 

3850a. Notwithstanding statutory exemption 

Irom liability of shipper.] — Leeds Shipping 
C o., Ltd. v, Duncan Fox & Co., Ltd., No. 
S887a, post, 

3872a. Agreement by charterers to provide 

ice-breakers — Ice-breakers provided but with- 
draw.] — ^Anastasia S.S, Ownebs v, Ugle- 
EXPOBT Charkow (1932), 49 T. L. R, 68. 

3872b. ** To enable her to leave the 

port ’’ — Geographical limits of obligation.]-— 
Dampskibsselskabet “ Heimdal ” V, Rus- 
sian Wood Agency, Ltd. (1932), 49 T. L. B. 
73 ; 76 Sol. Jo. 903. 

3886. Add, Annotation : — Gey^erally^ Refd. National 
S.S. Co. V. Soriedad Anoiiima Comercial 
de Export. acion Y. Importation (Louis 
Dreyfus Y. Cia.), Ltd. (1932), 48 T. L. R. 
325. 

3887a. .] — (1) A steamer belonging to pltfs. 

was chartered by defts. to take a grain cargo 
from Australia to Callao. The charteiparty 
provided (inter alia) that discharge at Callao 
should be made at an average rate of 450 tons 
per weather working day. & that if the 
steamer should be longer detained deinuiTage 
should be payable at a rate calculated on her 
tonnage, w hicli worked out to £65 per day. ITie 
steamer amved at Calla-o in due course. At 
that port discharge could only be effected by the 
employment of stevedors who were members 
of a trade union w'^hich would not allow each 
man to do more than a limi^d amount 
of work per day & w^ould not allow more than 
80 tons per day to be discharged from any 
one hold. As the steamer bad only four 
holds this rule of the union made it impossible 
to discharge more than 320 tons per day, 
although the charterpaity required a rate 
of 450 tons. After discharge had proceeded 
veiy slowly for some days the captain made 
an arrangement with the stevedores that in 
consideration of an increased wage they 
would do more work, & by spending £123 
in this way he saved the steamer two days’ 
demurrage, which would have amounted to 
£1.S0. In this action pltfs. claimed demur- 
rage which liad been actually incurred & also 
the £123 by wliich two days’ demurrage had 
been avoided : — Held : the charterparty 
being one for discharge in a fixed time 
anmunted to a guarantee by defts. that dis- 
charge w’ould be completed within that time 
unless it was delayed by some fault of the 
shipowner, & as the idleness of the stevedores 
was not due to any fault of pltfs. demurrage 
was payable for the time occupied in discharge 
beyond the time allowed by the charter- 
party. Pltfs. must also recover the £123, 
the expenditure of which by the captain had 
saved demurrage amounting to £130, for 
which the defts. would have been liable. 

(2) The charterparty incorporated the Aus- 
tralian Sea Carriage of Goods Act, 1924, which 
contains a provision identical with that of 
r. 3, Art. IV . of the English Carriage of Goods 
by Sea Act, 1924 (c. 22), as follows ; “ The 
shipper shall not be responsible for loss or 
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damage sustained by the carrier or the ship 
arising or resulting from any cause without 
the act, fault, or neglect of the shipper, 
his agents or his servants.” Defts. con- 
tended that as the idleness of the stevedores 
was not due to any act, fault, or neglect 
on their part they were protected by this rule : 
— Held : the rule did not abolish the old- 
established principle of law rendering the 
charterer liable for demurrage. — Leeds 
Shipping Co., Ltd. v, Duncan Fox & Co., 
I^td. (1932), 37 Com. Gas. 213, 

3914a. Sum expended by master to avoid demur- 
rage.] — Leeds Shipping Co., Ltd. v, Dun- 
can Fox & Co., Ltd., No. 3887a, ante, 

3920a. “ Per working hatch.'*] — A charter- 

party on a modified Form A of the Chamber 
of Shipping Welsh Coal Charter, 1896, 
provided that a coal cargo was to be taken 
from alongside by consignees at the port of 
discharge at “ the average rate of 125 tons 
per working hatch per day.” A marginal 
note or memorandum stated that consignees 
wei*e not obliged to take cargo at a higher rate 
than 500 tons per day. Despatch money 
was to be payable at the rate of £15 per day. 
The cargo, which consisted of about 4,6()0 
tons of coal, was loaded in unequal portions 
in four holds. In a dispute between the 
shipowners & charterers as to the method 
of calculating the lay days & the conse- 
quential payment or non-pa>Tnent of despatch 
money : — Held : the term in the charter- 
party “ working hatch ” denoted a hatch 
which could be worked because there was 
cargo in the hold underneath it waiting to be 
discharged ; the chaiierparty provided for 
discharge at the average rate of 126 tons per 
each working hatch per available day & 
not 500 tons per day for the whole ship ; when 
in the ordinary course one hold became 
empty ibe rate of discharge from the remain- 
ing holds remained at 125 tons & was not 
proportionately increased ; & the lay days 
were in the circumstances easily ascertainable 
by simply dividing by 126 the number of 
Ions of coal in the liatch which contained the 
largest quantity of cargo. — The Sandgate, 
[1930] P. 30 ; 90 L. J. P. 49 ; 142 L. T. 366 ; 
35 Com. Cas. 221 ; 46 T. L. R. 116 ; 18 
Asp. M. L. C. 83, C. A. 

3975. Add, Annotation : — Apld. Verren v, Anglo- 
Dutch Brick Co. (1927) (1929), 46 T.L. R. 404. 

3978a. Ice preventing loading.] — Damp- 

skibsselskabet Botnia a/s. V. Bell (C. P.) 
& Co. No. 2736a, ante, 

8988a. Former religious holidays In Russia — 

Effect of establishment of five-day week.] — 

Westpal-Larsen & Co. Aktieselskabet V , 
Russo Norwegian Transport Co., Ltd. 
(1931), 76 Sol. Jo. 571. 

3989. Add, Annotation : — Refd. Verren v, Ajoglo- 
Dutch Brick Co. (1927) (1929), 46 T. L. R. 404. 

3996a. No time lost on balance.] — A steamer 

was chartered to bring a cargo from the 
Danube & was to go to Bulina for orders. 
The charterers were to jiay demurrage for 
detention for more than six hours in waiting 
for orders, and for time saved in loading they 
were to have £15 a day despatch money. 
Clause 9 of the charterparty provided that 
** if the steamer be longer detained than the 
time stipulated above demurrage shall be 
paid ... at the rate of £30 per running 
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day.*' The charterers -were nearly five days 
late in giving orders as to the ]K»rt of loading, 
but they saved 7f days in loading : — Held : 
clause 9 covered all references to time in the 
preceding clauses, dc, as the steamer had 
spent a shorter time on her visit to the 
Danube than she might have taken under 
the charterpartv, noQiing was payable by 
the charterers to the shipowners either as 
demurrage or as damages for detention. — 
SociBTA Ligube Di Armamenti V. Joint 
Danube & Black Sea Shipping Agencies 
OF Braila (1931), 47 T. L. R. 296 ; 76 Sol. 
Jo. 191. 

4001a. Whether lien clause Incorporated 

in bill of ladingj — ^A kt. Ocean v. Hard- 
ing (B.) & Sons, Ltd., No. 1780a, ante. 

4026a. Insistence on special mode of discharge 

by conslgfhee.]— Under several bills of lading, 
which incorporated aU the terms of two 
charterparties in identical terms, pltfs. con* 
tracted to carry on board their vessel certain 
timber consigned to the respective defts. 
from a Norwegian port to the port of Garston. 
Under the charterparties the vessel was to 
“ proceed to Garston or so near thereto as 
she may safely get ; &, by clause 13, the 
cargo was to be discliarged in the customary 
manner “ on to the quay &/or into lighters 
&/or craft Sc/or wagons &/or on to bogies & 
thereon stowed &/or stacked as customary 
at the port of discharge, the consignees having 
the right to select any one or more of these 
alternatives if customary & available at the 
time of discharge.” Owing to congestion 
at Garston dock the L. M. & S. Ry. Co., the 
owners of the dock, informed pltfs.* agents 
that the co. were unable to accept any vessels 
for which storage accommo(iation was re- 
quired for any material portion of their 
cargo, but that they could accept vessels 
where the whole cargo could be discharged 
into main line railway wagons & sent direct 
from ship to destination. When the ship 
arrived off Garston dock defts. refused to 
agree to this method of discharge alleged 
that the customary method of discharge for 
cargo destined for Garston itself was into 
” domestic ” wagons which took the timber 
to the storage ground for sorting &/or storing. 
Ultimately, to put an end to the deadlock, the 
railway co. arranged to take the timber to 
another storage ground at Widnes, ten miles 
away. Pltfs. claimed demurrage or alterna- 
tively damages for the detention of their 
vessel. The judge of the T^iverpool Ct. of 
Passage found for defts. on the ground that 
defts.* insistence that the timber should be 
sorted & storeid was not a breach of their 
contract. Pltfs. appealed : — Held : defts. 
had no right to claim that they were entitled 
to store the timber on the railway co.’s 
ground at Garston ; it appeai'ed that the 
respective consignments of timber could be, 
& in fact wore, delivered without sorting ; &, 
as main line wagons were available, clefts, 
were liable in damages for their breach of 
contract in preventing the ship arriving in 
her discharging berth on the date when but 
for their insistence on having their timber 
stored the railway co. would have admitted 
the ship into dock. — The Varing, [1931] P. 
79 ; 100 L. J. P. 106 ; 145 L. T, 433 ; 18 
Asp. M. L. C. 231 ; mb nom. Fornyade 
Rbderiaktiebolaget Commercial v. Blake, 
36 Com. Cas. 278, C. A. 


4046a. -.1 — ^A charterparty provided that 

despatch money was payable for time saved 
in loading, “ including Simdays & holidays 
saved ** ; — Held : the question whether a 
provincial or municipal holiday, as dis- 
tinguished from a national holiday, was 
a ” holiday ** within the charterparty was 
a question of fact. — H ain S.S. Co., Lto. i\ 
SociEDAD An6nima Comercial de Expobta- 
CION Y. Importacion (1932), 48 T. L. R. 
363. 

4048a. Days saved including working holidays — 
Meaning of “ working holiday.”] — A 

steamer was chartered by her owners to the 
Joint Danube & Black Sea Shipping Agencies 
of Braila to go to the Danube to load a grain 
cargo. The charterparty provided {inter 
alia) : ”4. The cargo shall be loaded at the 
average rate of 400 units per running day 
(Sundays & non- working holidays excepted). 

. . . 26. For all time saved in loading the 
steamer to pay £15 per day despatch money 
or pro rata for any part of a day saved, 
including Sundays & holidays saved ** : — 
Held : if the labourers working on the ship 
& the men who passed the grain from the 
warehouses to the ship worked on a holiday 
without any substantial addition to their 
ordinary wages, that day was a working 
holiday. — I^anaoos Lyras, S.S. Owners v. 
Joint Danube & Black Sea Shipping 
Agencies op Braila (1931), 47 T. L. R. 
403 ; 75 Sol. Jo. 373. 

4075. Add. Annotation : — As to (2) Refd. Tempus 
Shipping Co, v. Louis Dreyfus & Co., [1931] 
1 K. B. 195. 

4113. Add. Annotation: — Ajf? to (2) Consd. Flatau, 
Dick & Co. V. Keeping (1931), 36 Com. Cas, 
243. 

4126a. Validity of charterparty— Breach of duty by 
broker procuring charterparty — Ratification 
of wrongful act.l — Art. Ocean v. Hard- 
ing (B.) & Sons, Ltd., No. 1780a, ante. 

4165. Add. Annotation ; — As to (5) & (6) Consd. 
Louis Dreyfus & Co. v. Tempus Shipping Co. 
(1931), 47 T. L. R. 642. 

4173. Add. Annotatioyi : — Refd. Tempus Shipping 
Co. V. Louis Dreyfus & Co., [1931] 1 K. B. 
195. 

4202a. Claim based on Merchant Shipping Act, 
1894 (c. 60), s. 502.] — Tempus Shipping Co., 
Ltd. V. Dreyfus (Louis) & Co., Ltd,, No. 
3099a, ante. 

4218. Add. Annotations : — A.9 to (1) Refd. Svens- 
sons (0. W Ih.) Travaruaktiebolag v. Cliffe 
S.S. Co. (1931), 37 Com. Cas. 83. Generally., 
Refd. Louis Dreyfus & Co. v. Tempus Shipping 
Co., [1931] A. C. 720. 

4221. Add. Annotations: — Refd. S>’Tnington v. 
Union Insce. Soc. of Canton (1928). 97 L. .1. 
K. B. 616 ; Louis Dreyfus & Co. v. Tempus 
Shipping Co. (1931), 47 T. L. R. 642. 

4225. Add. Annotations: — As to (1) Consd. 
Fiumana. Sociota Di Navigazione v. Bunge & 
Co., [1930J 2 K. B. 47. As to (2) Consd. 
Louis Dreyfus & Co. v. Tempus Shipping Co. 
(1931), 47 T. L. R. 642. 

4247. Add. Annotation: — FoUd. Wetherall & Co. 
V. London Assurance (1931), 144 L. T. 646. 

4247a. .} — Detention of a vessel after the 

completion of the voyage while repairs 
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necessitated by a general average act are 
being effected is not in itself admissible in 
general average ; &, consequently, under a 
policy of marine insurance indemnifying a 
shipowner against general average, the insurer 
is not liable to the insured in respect of such 
detention. — ^Wbtheball (J. H.) Co., I/td. 
V. London AsstiRANCB, [1931] 2 K. B. 448 ; 
100 L. J. K. B. 609 ; 144 L. T. 645 ; 36 Com. 
Cas. 181 ; 18 Asp. M. L. C. 205. 

4248a. -.1 — Resps. insured claimant’s steamer 

by a policy providing that general average 
was to be adjusted according to the York- 
Antwerp Rules of 1924. The ship was 
chartered to go to Bordeaux to load for 
Cardiff, the charterparty also providing that 
average, if any, should be settled according 
to those rules. During loading at Bordeaux 
the foremast broke, & damage was done to 
the ship. For the purpose of repair she was 
moved to another dock within the port, & 
the shipowners incurred expenses as follows : 
wages & provisions of crew, cost of handling 
&; discharging cargo for the purpose of 
repail's, cost of co^ consumed in going in 
& out keeping steam up, expense of towing 
in &. out & mooring & port expenses, & cost 
of coal consumed in shifting the vessel. 
While staying at Bordeaux the ship was in 
no danger. On completion of repairs & 
loading she left for Cardiff, & while she was 
at sea she fouled some VTcekage without 
any negligence of those on boai'd her, & 
though there w'as no immediate danger she 
was made unfit to encounter the ordinary 
perils of the sea, & the mast^^r put into Cher- 
bourg, as a port of refuge, & had repairs 
eftected. The expenses at Oherbom*g were 
similar to those at Bordeaux : — Held : 
{ 1 ) the cost of repairs in each case was recover- 
able as particular average ; (2) the other 

expenses at Bordeaux could not be claimed as 
general average, since no danger was in 
operation there ; (3) the other expenses at 
Cherbourg could be claimed as general 
average since, though there was no immediate 
danger, the vessel was not fit, without repair, 
to encounter the perils of the sea. — Vlasso- 
poxjLOS V, British & Foreign Marine 
Insurance Co., Ltd., [1929] 1 K, B. 187 ; 98 
L. J. K. B. 63 ; 140 L. T. 44 ; 44 T. L. R. 
725 ; 72 Sol. .To. 612; 34 Com. Cas. 65; 
17 Asp. M. L. C. 644. 

4253a. — Vlassopoulos v, British & 

Foreign Marine Insurance Co., I/pd., 
No. 4248a, ante, 

4260. Add, Annoialioii : — Oe7ieraily, Refd. Vlasso- 
poulos V. British 6c Foreign Marine Insce. 
Co., [1929] 1 K. B. 187. 

4260a. -.] — ViJ^ssopouLOS British & 

Foreign Marine Insurance Co., Ltd,, 
No. 4248a, mile, 

4280. Add, Annotation : — Consd. Ix)uis Dreyfus & 
Co. V, Tempus Shipping Co. (1931), 47 
T. L. R. 542. 

4283a. Cost of shifting ship.] — Vlasso- 

pouLOS V, British & Foreign Marine 
Insurance Co., I^td., No. 4248a, ante, 

4294. Add, Annotation : — Refd. Louis Dreyfus & 
Co. V, Tempus Shipping Co. (1931), 47 
T. L. R. 542. 


4303. Add, Annotation : — Consd. Green Star Ship- 

E ing Co. V, London Assurance (1931), 146 
u T. 160. 

4318. Add, Annotations: — As to (2) FoUd. 
Fiumana Society Di Navigazione v, Bunge & 
Co., [1930] 2 K. B. 47. Consd. Louis Dreyfus 
& Co. V, Tempus Shipping Co. (1931), 47 
T. L. R. 642. 

4313a. -.] — ^A steamship be- 

longing to pltfs. was chartered to carry a 
cargo of grain from various ports in the 
River Plate & to deliver the same at Antwerp 
or Rotterdam. The charterparty provided 
that average, if any, was to be payable 
according to York- Antwerp Rules, 1924. It 
also contained an exceptions clause which 
provided that the steamer ^ould not be 
liable for loss or damage occasioned “ by fire 
from any cause or wheresoever occurring 
... or any latent defects in hull, machinery 
or appurtenances . . . arising in the naviga- 
tion of the steamer, even when occasioned 
by the negligence, default or error of judgment 
of the . . . master, mariners or other 
servants of the shipowners . . . (not result- 
ing, however, in any case from want of duo 
diligence by the owners of the steamer, or by 
the ship’s husband or manager).” The 
steamer bunkered at Rotterdam, where she 
took on board enough bunker coal to take 
her to the Plate & bring her back to Europe. 
She carried a cargo of coal from Cardiff to a 
port in the Plate & was kept waiting a fort- 
night before she could get into her berth to 
discharge that cargo. Shortly aftor she had 
arrived at her first loading port in the Plate 
& had commenced to load a cargo of maize 
a fire broke out by spontaneous combustion 
in her bunker coal, which had been on the 
ship for two & a half months since June 30, 
& had been carried through the tropics, & 
a portion of the bunker coal was shitted on 
to the deck. The ship then proceeded to 
another port in the Plate to complete loading 
her cargo of maize. On the way another 
fire was discovered in the bunker coal, which 
was extinguished after a fortnight & after 
discharging all the bunker coal on to the deck 
& subsequently replacing it in the bunkers. 
The owners of the steamer claimed to recover 
from defts., who were the indorsees of the 
bills of lading in respect of the cargo of maize, 
a contribution in general average for the 
expense so incurred; — Held: (1) the un- 
explained occurrence of the fires afforded a 
reasonable presumption that they were due 
to a defect or unfitness of the bunker coal 
at the time of the loading of the cargo which 
amounted to a breach of warranty, & as the 
ship was unscaworthy pltfs. could not 
recover a general average contribution from 
the cargo owners for sacrifice due to their 
own fault & breach of contract ; (2) neither 
the exception in the charterparty of latent 
defects nor Rule D of the York-Antwe^ 
Rules, 1924, which provided that a claim in 
general average was not to be barred because 
it arose by the default of the carrier, enabled 
pltfs. to maintain their claim for a contribu- 
tion in general average. — Fiumana SocibtA. 
Di Navigazione v, Bunge & Co., Ltd., [1930] 
2 K. B. 47 ; 99 L. J. K. B. 626 ; 143 L. T. 
287; 36 Com. Cas. 193; 18 Asp. M. L. C. 
147. 
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43130. ’ Effect of exception of latent 

defects.] — Fiumana SocietA Di Navi- 
GAZIONB V. Bunge & Co., Ltd., No. 4318a, 
ante, 

4347. Add. Annotation: — Refd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Oh. 310. 

4363. Add. Annotations : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468; 
Dampselskab Svendborg v. L. M. & S. By. 
Co. (19291, 141 L. T. 621. 

4372. Add. Annotation : — Distd. Akt. Ocean v. 

Harding, [1928] 2 K. B. 371. 

4392. Add. Annotation : — Refd. Smith, Hogg v. 

Bamberger (1928), 97 L. J. K. B. 468. 

4394. Add. Annotations : — Distd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. Consd. 
Dampselskab Svendborg v. L. M. & S. By. 
Co. (1929), 141 L. T. 621. Refd. Finlay, 
James & Co., Ltd. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400. 

4440. Add. Annotation : — Refd. Smith, Hogg v. 

Bamberger (1928), 97 L. J. K. B. 458. 

4449. Add. Annotation : — Consd. Smith, Hogg v. 

Bamberger (1928), 97 L. J. K. B. 725. 

4452. Add. Annotation : — Refd. Smith, Hogg v. 

Bamberger (1928), 97 L. J. K. B. 458. 

4461a. Discharge of bulk & bag cargoes — Con- 
struction of Schedule of Stevedores’ Associa- 
tion.] — Defts.’ consignment of wheat was 
carried in bags in pltfs.’ steamship from 
Australia to Avonmouth, & on arriving at its 
destination was by arrangement between the 
parties bulked in the ship’s hold & thence 
discharged by means of defts.’ bucket 
elevator. By the current Sched. of the 
Stevedores’ Assocn. of Bristol, Avonmouth, 
& Poi4iishead different rates were fixed for 
the discharging of bulk cargoes & bag 
cargoes : — Held : there was no provision in 
the sched. for a bag cargo which became a 


bulk cargo by bag starting, & on the proper 
interpretation of the sched. the cargo in 
question was a bag cargo & defts. were 
entitled to charge the shipowners on the 
basis of the stevedoring rate applicable 
thereto. — The Aldington Court, [1932] P. 
21 ; 101 L. J. P. 9 ; 146 L. T. 256 ; 48 
T. L. B. 35. 

4470. Add. Citations ;--[1929] 1 K. B. 160 ; 97 
L. J. K. B. 725 ; 139 L. T. 575 ; 72 Sol. Jo. 
435; 34 Com. Oas. 47 ; 17 Asp. M. L. 0. 505. 
Add. Annotation : — Refd. Dampselskab 
Svendborg v. L. M, & S. By. Co (1929), 141 
L. T. 621. 

4472* Add. Annotatioyis : — Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. Refd. 
Dampselskab Svendborg v. L. M. & S. By. 
Co. (1929), 141 L. T. 521. 

4475. Add. Annotation : — As to (1) Consd. Smith, 
Hogg V. Bamberger (1928), 97 L. J. K. B. 
458. 

4485. Add. Ayinoiaiions : — ^Distd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. Refd. 
Dampselskab Svendborg t;. L. M. S. By. 
Co. (1929), 141 L. T. 521. 

4499a. — — Brewster & Co. 

(Woking), Ltd. Beckett (1929), 34 
Lloyd L. B. 337. 

4502a. — -.] — It is put for pltfs. that 

defts. are liable for a breach of duty on defts.’ 
part through the lighterman having given 
a receipt for goods as marked, when, in fact, 
they were not marked. . . . The evidence 
before me is that the course of business is for 
the stevedore to tally the marks, & for the 
lighterman, unless he is specially instructed, 
to accept the tallying of the stevedore. — 
Vavassbur & Co., Ltd. v. Port of London 
Authority (1920), 4 U. L. Bep. 289 ; no 
appeal, 6 LI. L. Bep. 192, C. A. 


Part VIII.- 

4521. Add. Annotation : —Apprwd. Glen Line, Ltd. 
V. A.-G. (1930), 46 T. L. B. 451. 

4539a. .] — Pltfs., shipowners & brokers 

of West Hartlepool, acted as ship’s agents for 
the steamship Z., of Riga, & before making 
any necessary disbursements on behalf of or 
incurring any liabilities in respect of the 
vessel obtained from the master the following 
document : “ Please pay the freight for my 
vessel, the Z., & all demurrage which may be 
payable under the charter, to my agents, 
Messrs. E. A. Caspar, Edgar & Co., Ltd., & 
oblige.” The persons described in the docu- 
ment as the mtister’s agents were the pltfs. 
In an action by pltfs. for necessaries the 
evidence showed that this document came 
into being with the approval of the managing 
owner of the Z. & after he had agreed to 
assign to pltfs. all freight & demurrage : — 
Held : the document operated as an assign- 
ment of the freight & demurrage & pltfs. were 


-Freight 

entitled to judgment.- -T he Zigurds (1931), 
47 T. L. R. 525. 

4604. Add. Annotation : — Refd. Glen Line, Ltd. v. 
A.-G. (1930), 36 Com. Cas. 1. 

4650. Add. Annotation: — As to (1) Apld. A.-G. v. 
Glen Line & Liverpool & London War Bisks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 

4700. After this case add : — 

.] — See, also, Choses, Nos. 201a- 

204c. 

4714a. Stevedore — As against equitable mortgagee 
of freight.] — A stevedore who unloads cargo 
& so by completing the adventure contributes 
to the bringing of the freight fund into 
existence is not entitled upon his claim for 
stevedoring charges to priority over a mtgee. 
who has an equitable assignment of the 
freight. — The Zigurds (No. 4), [1932] P. 
113 ; 48 T. L. B. 563. 


fercTice in freight between steamafvips dr 
ftrst’Claas sailing ships — Construction.] 
— CoumoN V. GzowsKi (1862), 22 
U. O. R. 33.— CAN. 


PART VII. SECT. 16, SUB-SECT. 1. 

4339 i. Revsd., 33 S. C. B. 1 
4867 i. Revsd., 33 S. 0. R. 1. 


PART VII. SECT. 16, SUB-SECT. 4.— Ei 
r. Revsd.. 30 S. O. R. 473. 

PART VIII. SECT. 3, SUB-SECT. 3.— B. 
•m. StipuUdion for paymerU of dif- 
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4761* Add* Annotation : — Reid. A.-G. v* Glen line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Oas. 309. 

4837. Add, Annotations: — Generally ^ Reid. Shell- 
Mex V, Elton Cop Dyeing Co. (1928), 34 Com. 
Cas. 39 ; Maine & New Brunswick Electrical 
Power Co. v. Hart, [1929] A. C. 631. 

4846. Add, Amiotation : — Reid. The Adriatic 
(1931), 47 T. L. R. 638. 

4862. Add, Annotation : — Retd. Canada Atlantic 
Grain Export Co. (Inc.) v, Eilers (1929), 35 
Com. Cas. 90. 


4882. Add, Annoiaiion : — ^Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

4896. Add, Annotation : — Consd. Dawson Line, 
Ltd. V, Aktiengesellschaft Adler f Ur Chemische 
Industrie of Berlin, [1932] 1 K. B. 483. 

4931. Add, Annotation : — Reid. Perry v. Equit- 
able Life Assce, Society of U.S.A. (1929), 
46 T. L. R. 468. 

4945. Add, Annotation : — Reid. A.-G. v, Glen Line 
Liverpool Si London War Risks Insce. 
Assocn. (1^2d)» 34 Com. Oas. 309. 


Part IX. — Carriage of Passengers. 

4987. Add, Annotation : — Consd. Oliver r. Birmingham & Midland Motor Omnibus Co. (1932), 

48 T. L. R. 640. 


Part XI. — Contract of Towage. 

5126. Add, Annotation : — Refd. Calico Printers’ 5130. Add, Citations : — 44 T, L. R. 140 ; 17 Asp. 
Assocn., Ltd. v, Barclays Bank (1930), 146 M. L. C. 344. 

L. T. 51. 


Part XII. — Collisions. 


5175. Add, A^ifiotation : — Consd. Winnipeg Electric 
Co. V, Gecl (1932), 48 T. L. R. 657. 

5186. Add, Annotation: — As to (1) Consd. The 
Otranto, [1930] P. 110. 

5194. Add, Annotaiiofi : — As to (3) Refd. Canadian 
Pacific Ry. v, Kelvin Shipping Go. (1927), 
138 L. T. 309. 

5354. Add, Annotation -Refd. The Vectis, [1929] 
P. 204. 


5359. u4.dd. Annotation : — Consd. The Vectis, [1929] 
P. 204. 

5373. Add. Annotation : — Refd. McGowan v, Stott 
(1923), 99 L. J. K.B. 367, n. 

5400. Add, Annotation : — Folld. The Harkaway, 
[1928] P. 199. 

5400a. .] — Defts.’ sailing bai*ge came to 

anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 


PART IX. SECT. 2, SUB-SECT. 1. 

c i. .] — ^At tho tHal of the 

owner of a motor boat for a contra- 
vention of 1894 Act, 8. 271 (1), the 
evidence adduced was that on a certain 
occasion the boat carried a party of 
more than twelve pepHous, ffmtultoiiHly, 
on a pleanure oxcurHion on the Clyde, 
without a Board of Trade certlticate : — 
Held : that the expresHion “ passenger 
steamer *’ did not necessarily include 
every ship which on any occasiou carried 
persons other than the owner & his 
family, & the master & crow ; &, 

accordingly, that it wa.s not established 
that the motor i>ont was a passenger 
steamer, & that the shcrifi substitute 
who heard the case was entitled to tind 
the accused not guilty of theohaMre. — 
Young r. Docherty, Young v. Kylb, 
[19291 S. O. (J.) 57,— SCOT. 

PART XI. SECT. 3, SUB-SECT. 2. 

6146 i. LmbiUiy for „ ^ 

The owners of the P. contracted with a 
towing CO. to have the P. towed from 
her berth to a grain elevator to unload 
her cargo. The P. had no motive 
power. Owing to the breaking of the 
tow Ibie at one stage of the movement 
the P. oontiuued her forward movo- 
mont past the elevator & reached the 
south end of the harbour where the 
S, was laid up, puncturing the latter 
under the water line, by an anchor left 


hanging down on the port bow of the 
P. partly under water. This anchor 
was left BO hanging down by those on 
the tow notwithstanding a warning by 
the tug master : — Held : ( 1 ) when 

commencing the towing of a ship her 
anchor is left, by the Joint negligence 
of the tug master & those in charge of 
the ship, in such a position as to con- 
stitute a danger to other vessels, & 
does in fact cause such damage, the 
tow & tug are each responsible & liable 
for the damages so caused ; (2) when 
a vessel at anchor or moored at a dock 
is run into by another, the orvas is upon 
the moving vessel to justify or excuse 
her action ; (S) towage is a joint 

undertaking, & although the motive 
power may be wholly that of the 
tug, yet both tug & tow are bound to 
take reasonable care & to use reason- 
able skin In performing the operation. 
This duty is not affected by the terms 
of the towage contract, which cannot 
regulate the relations between the tng 
Sc tow &, third parties ; (4) persons on 
board the tow such as a shipkeeper Sc 
his helpers, though not a regular 
navigating crow, in regard to reason • 
able care & skill, may be treated as 
agents of the owners of the ship In 
performing or nogiectlng to perform 
such duties as the towage contract or 
the exigencies of the operation casts 
upon them ; (5) provision in a towage 
contract that the operation is at 

20 


“ owner’s risk ” will not absolve the 
tug in case of negligence in navigation 
BO far as third parties are concerned. — 
Canada. S.S. Lines, Ltd. v, S.S. 
Paisley Sc James Richardson Sc 
Sons, Ltd. v. S.S. PArsLEV, [1930] 
Ex. C. R. 105 ; revsp., James Richard- 
son & Sons, Ltd. v. S.S. Paisley, 
[19301 2 D. L. R. 2.57; [1929] 2 

D. L. R. 42 ; S. O. R. 359.— CAN. 

PART XII. SECT. 2, SUB-SECT. 2. 

6169 1. Ward of due cmdion — 

Canal .] — The Kinodoo v. Canada 
Steamship Links, Ltd., Paterson 
Steamships, Ltd. v. The Oxford, 
[19311 S. C. R. 288 ; 1 t). L. R. 146 ; 
rensQ,, [1930] Ex. 0. R. I. — CAN. 


PART XII. SECT. SUB-SECT. 16. 

— F. 

6408 iv. ,1 — The descend- 

ing vessel coming with the current is 
entitled to consideration. & an up- 
coming vessel, In a narrow channel, 
where navigation Is Intricate, seeing 
another vessel coming down streNam, 
must stop. Sc if necessary come to a 

S osition of safety below the point of 
.snger Sc there remain until the ciiannel 
Is clear. — S tandard Oil Co. op New 
Jersey v. S.S. “ Ikala,** Industry 
S.S. Co., Ltd. v, 8.S. James McGee* 
11929] Ex. 0. R. 280.— CAN. 
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leading from her bows on to the mud &> 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thirty 
feet wide. Pltfs.' motor boat, drawing 6 feet 
3 inches aft & with about one foot of water 
under her, coming up the river in the deepest 
water there was at the time, went over one 
of the flukes of the anchor projecting up out 
of the mud at the bottom of the river, & was 
holed & sank : — Held : having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. for the damage sustained. — The 
Hakkaway, [1928] P. 190 ; 97 L. J. P. 113 ; 
139 L. T. 616 ; 44 T. L. R, 649 ; 17 Asp. 
M. L. 0. 603. 

Annotation Burley C. v. Lloyd Kdw. (1929), 4/) 

T. L. R. 626. 

5439. Add. Annotation : — Consd. The Otranto, 
[1930] P. 110. 

6446. Add, Annotation : — Refd. Kitano Maru S.S. 
V. Otranto, S.S., [1931] A. 0. 194. 

5517a. .] — The Dagmar, No. 

5608a, post 

5521. Add. Annotation : — Apld. The Palembang, 
[1929] P. 246. 

5528. Add. Annotation: — Aa to (1) Consd. The 
Palembang, [1929] P. 240. 

5566a. Steering definite course to definite 
destination.] — ^A pilot vessel when not en- 
gaged on her station on pilotage duty but 
steering a definite course to a definite destina- 
tion, for example, returning to port to land a 
pilot, must not exhibit the pilot boat lights 
prescribed by Art. 8 of the Regulations for 
Preventing Collisions at Sea, 1910, but must 
exhibit the ordinary navigation lights for 
vessels of her tonnage prescribed by the 
regulations. — The Kingstown (1929), 99 

L. J. P. 19. 

5573. Add. Annotation ;*~-Refd, The Tovarisch, 
[1929] P. 293. 

5576. Add. Annotation : — Aa to (2) Apld. Don- 
caster V. Sudlow (R.) &; Sons (1929), 22 
B. W. C. C. 664. 

5592. Add. Annotation: — As to (1) Refd. The 
Tovarisch, [1929] P. 293. 

5608a. Other vessel moored.] — A dumb 

hopper made fast by forward moorings to 
a moored vessel, & smnging with the tide, is 
herself a moored vessel, & not a vessel under 
way within the Port of London River bye- 
laws. The 37., a dumb hopper loaded with 
spoil, had been moored alongside a dredger 
in Blackwall Reach, River Thames. Her 
after moorings were cast off, & she com- 
menced to swing with the tide, being still 
made fast forward by her forward moorings. 
She was exhibiting one white riding light 
forward & one white riding light aJt. In 
these circumstances the !>., a steamship 
bound up-river, came into collision with the 

M, i — Held: (1) the M. was not a vessel 
under way ; (2) in any case the M. was 
probably a “ lighter within the meaning 
of the Port of l^ndon River bye-laws 1914- 


part XII. SECT. 8, SUB-SECT. 3.-— 
B. (b). 

6447 iv. .3 — Kdd: when 

a danger of oolHsiou ooours, a vessel 
is not lusUfled in arbitrarily & obsti- 


26, &, was not required to carry side lights 
when under way, & no lights were laid down 
by the bye-laws for her to carry ; (3) the 3/., 
being moored to the dredger, which was 
moored to buoys, was herself moored ^ 
bound to exhibit two white riding lights in 
accordance with bye-law 14 ; (4) the D. was 
alone to blame for the collision. — T he 
Dagmar (1929), 141 L. T. 271 ; 45 T. L. R. 
303; 18 Asp. M. L. C. 41. 

5608b. Dumb barge.] — Pltfs.* steamship 8. 

was lying moored at a tier on the south side 
of the River Thames. Defts.* dumb barge P. 
was lying inside of the 8. & attached to her 
by ropes fore & aft. When the work of 
receiving cargo from the 8. ceased for the 
day the P. was left alongside the 8. unlighted 
& unattended. The 8. was exhibiting the 
usual anchor light. During the night some 
unknown craft came into collision with the 
P. & she filled & sank. Sc, as the tide ebbed, 
the 8. rested on the submerged hull of the P. 
& both vessels were damaged. Under bye- 
law 14 of the Port of London River Bye-laws, 
a vessel under 160 feet in length “ when at 
anchor or moored ** by night must exhibit 
a riding light ; but by proviso [a) to the bye- 
law ; “ Where masted vessels are lying made 
fast at the moorings in the tiers, only the 
outermost off shore of such vessels in each 
tier shall be requii*ed to exhibit the riding 
light ** ; & by proviso (c), “ . . . Lighters 
made fast at wharves, piers or jetties or 
alongside vessels thereat, shall not be required 
to exhibit the riding light ’* : — Held : (1) it 
was not negligent to leave the P. unattended ; 
but (2) not being a masted vessel nor made 
fast to a vessel at a wharf, pier or jetty, the 
J\ could not bring herself within either 
proviso (a) or (c) ; accordingly there was 
nothing to take her out of the obligation 
imposed upon her under the main part of 
the bye-law to exhibit a riding light ; (3) as 
defts. could not prove that the absence of 
the light was not a cause of the collision with 
the unknown craft, they failed to discharge 
the onus upon them, there must be judg- 
ment for pltfs. — T he Princess, [1929] P. 
287 ; 98 L. J. P. 168 ; 142 L. T. 94 ; 45 
T. L. R. 627 ; 18 Asp. M. L. C. 56. 

5617. Add. Ayinoiation : — Consd. The Palembang, 
[1929] P. 246. 

6630a. Coloured fiare.] — A largo four-masted 
barque, after seeing both lights of an 
approaching steamship about one & a half 
to two points on tlie starboard bow, saw only 
the green light at an estimated distance of 
about half a mile. Thereupon a green 
pyrotechnic flai*e was exhibited on the star- 
board side of the barque. Immediately 
afterwards the steamship ported her hohn, 
&, in attempting to cross the bows of the 
barque, was struck on the port side by the 
bowsprit & stem of the barque & sank with 
all hands except one : — Held : the exhibition 
of the green Hare by the barque was not a 
breach of Article 12 ; the green fiare was 
intended simply to attract attention, So did 
not call upon the steamsliip to do anything 


under rule 37. — “Elfstonb” v. 
Chicago Tribune Transportation 
C o., Ltd., Crete Shippino Co., Ltd. v. 
** Chicago Tribune,” [1931 j Ex. C. R. 
132.— CAN. 


nately insistinfir on her ri^rht of way 
conferred under rule 26. If in obsti- 
nately following out the letter of the 
lodes regulating the course, a collision 
thereby occurs, she becomes at fatdt 
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except that which it was her duty to do 
when she saw a sailing vessel approaching 
with lights green to green ; & the steamship, 
by improperly porting, was alone to blame 
for the collision. — ^A lcantara, S.S. Owners 
V. Tovabisch, S.S. Owners, [1931] A. C. 
121 ; sub nom. The Tovabisch, Ajlcantara 
S.S. Owners v. Tovabisch S.S. Owners, 
100 L. J. P. 46 ; 144 L. T. 230 ; 47 T. L. K. 
89 ; 18 Asp. M. L. C. 182, H. L. 

Annoiatimi : — Consd. Leopold L. D. S.S. v, Hocholaga S.S. 
Go., Loiils Dreyfus & Co. v, Hochelaga S.S., Hochelagra 
S.S. V. Louis DreyfuR 8c Co., Hoclielaga S.S. Co. v. Leopold 
L. D. S.S. (1931), 101 L. J. P. C. 65. 

5648a. - Vessel under way — ^Meaning of “ under 

way.*'] — Under bye-law 28 (e) of the Port of 
London River Bye-laws, 1914-1926, in fog, 
“ a steam vessel under way about to turn 
& whilst turning round shall sound at intervals 
of not more than two minutes four short 
blasts in rapid succession, followed, if turn- 
ing with her head to . . . port, by two short 
blasts.’* Bye-law 6 provides that “ in these 
bye-laws . . . unless there be something in 
the subject or context repugnant to such 
construction . . . the expression * under 
way ’ when used in relation to a vessel means 
when she is not at anchor ... & includes a 
vessel dropping up or down the river with 
her anchor on the gi'ound.” In order to come 
to anchor on account of fog pltfs.’ vessel 
Pakeha, bound up-river on the flood tide, 
sounded the appropriate signal under bye- 
law 28 (e), hard-a-starboarded her helm, &; 
put her engines full speed astern. When she 
had swung two or three points the anchor 
was let go with thirty fathoms of chain & 
was reported to be holding. Her navigation 
lights were then switched off, the anchor 
lights smtched on & the bell commenced to bo 
rung for fog. The engines had then to be 
worked half ahead & full speed ahead for 
about a minute & a half to avoid a small 
vessel at anchor, & were then put full speed 
astern for about a minute & then stopped. 
About ten minutes after the anchor had been 
let go, when the Fakeha had nearly swung 
head to tide, she was run into by defts.* 
steamship. Defts. alleged {inter alia) that 
the Fakeha was a vessel under way turning 
in the river, & required, therefore, to continue 
sounding the signal of four short blasts 
followed by two : — Held : following the 
criterion laid down in 'The Esk, The Oitana, 
No. 5621, as the Fakeha was holden by & 
under the control ” of her anchor during all 
the time in question, she was not ‘‘ under 
way,” & was right in ringing her bell, the 
appropriate signal for a vessel at anchor in 
a fog. — The Palembang, [1929] P. 246 ; 98 
L. J. P. 129 ; 141 L. T. 399 ; 45 T. L. R. 
495 ; 18 Asp. M. L. C. 45. 

5657. Add. Annotation : — Distd. The Palembang, 
[1929] P. 246. 

6659. Add. Annotation: — Aa to (1) Refd. The 
Bremen (1931), 47 T. L. R. 605. 

5660. Add. Annotation : — Generally , Refd. Canton 
Owners v. Rhesus Owners, [1928] W. N. 214. 


56S6a. Meaning of existing circumstances & 

conditions ” — ^Aircraft carrier with aircraft 
in the air.] — The words in Art. 16 of the 
Collision Regulations, ” existing circumstances 
& conditions ” & ” circumstances of the ca^,” 
refer to circumstances affecting the naviga- 
tion of the ship & not to outside influences 
on the minds of persons on board the ship. 
The fact of the aircraft being in the air with 
only a limited supply of petrol was not a 
circumstance which justified the aircraft 
carrier for failure to comply with the regula- 
tions.— H.M.S. ” Glorious,” [1932] W. N. 
213 ; 74 L. Jo. 109. 

5720. Add. Annotation : — Aa to (1) Refd. The 
Bremen, [1931] P. 166. 

5732. Add. Annotation: — to (1) Refd. The 
Bremen, [1931] P. 166. 

5748a. .] — Held : to comply with the direction 

to ” stop ” & then ” navigate with caution ” 
a vessel should run her way off & bring 
herself as nearly as possible to a standstill ; 
& a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dead 
slow by stopping her engines & then putting 
them slow ^ead, & so continued 
alternately stopping &; going slow ahead, 
was not complying with art. 16. — The 
Union, [1928] P. 175 ; 97 L. J. P. 126 ; 139 
L. T. 448 ; 17 Asp. M. L. 0. 483. 

5748b. Unless clear that safe to continue 

course.] — Under Article 16, a steam vessel 
hearing the fog signals of a vessel, apparently 
forward of the beam, is required to stop her 
engines & then navigate with caution. 

The J5., a large liner going down Channel 
in a dense fog at a speed of about 4 knots, 
heard, on the starboard side about abeam 
or a little abaft it, the fog whistle of the 
steamship B. G. After the whistle had been 
heal'd four or live times more, getting louder 
& nearer & apparently still on the same 
bearing, the master of the B. decided that he 
must act. He accordingly starboarded & 
increased his engine power to assist the helm. 
The B. G. then came into sight 100 to 150 
yards away on the starboard side, crossing 
the bows of the B. from starboard to port, 
the two vessels came into collision : — Held: 
(1) the main cause of the collision was the 
bad navigation of the B. G. (inter alia) in 
altering her course in fog, proceeding at 
excessive speed, & failing to stop on hearing 
the whistle of the B. forward of her beam. 

The conclusion on the authorities is that in 
fog, unless the vessel hearing a whistle is 
quite clear that to continue course & speed 
will not involve risk of collision, she should 
always stop her engines (per Cub.). 

(2) The B. was also partly to blame, 
inasmuch as the fact that the fog signals of 
the B. G. were getting louder & nearer on the 
same bearing was a clear indication of 
danger, & that accordingly good seamanship 
required the B. to stop after hearing the 
second or third blast, when those on board 
would know for certain that the other ship 
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6l. BareattcraaevoayA — Eastbirn S.S. 
Co., Ltd. r, Canada Atlantic Transit 
Co., U928J Exch. C. li. 129.— CAN. 
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Ten Icjiots.] — Olsen & CJo. v. 

S.H. Hami'- 


HOLM V. O. P. R. Co., [1980] Ex. C. R. 

10 : 4 D. L. R. 778 ; ajfg.. [1930] 3 
D. L. R. 423 ; varg., [1929] 3 D. L. R. 
383 ; Ex. C. R. 199 ; 2 W. W. R. 029 ; 

11 B. C. U. 274.— UAN. 
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waa approaching & causing risk of collision. 
Both vessels accordingly held to blame, the 
B* G» to the extent of 80 per cent. Sc the B, 
20 per cent. — The Bremen, [1031] P. 166 ; 
100 L. J. P. 122 ; 146 L. T. 566 ; 47 T. L. B. 
506, 0. A. 

5748c. So far as the circumstances of the 

case admit ” — ^Aircraft carrier with aircraft 
in the air.]— H.M.8. Glorious, No. 5686a, 
ante* 

5754. Add. AmiMation : — Consd. The Bi^mcn, 
[1031] P. 166. 

5757. Add. Arvnxdations : — As to (1) Refd. The 
Bremen, [1931] P. 106. Generally, Refd. Tlie 
Young Sid, [1929J P. 190. 

6775. Add. Annotation : — Refd. The Bremen 
(1931), 47 B. L. B. 606. 

5925. Add. Annotations : — Refd. The Tovarisch, 
[1930] P. 1 ; Kitano Maru S.8. v, Otranto 
S.S., [1931] A. C. 194. 

5933. Add. Annotation: — As to (1) Consd. The 
Otranto, [1030] P. 110. 

5934. Add. Annotation : — Refd. The Otranto, 
[1930] p. no. 

5935. Add. Annotation: — As to (1) Refd. Kitano 
Maru S.S. v. Otranto S.S., [1931] A. C. 194. 

5935a. .] — The first duty of a vessel 

keeping her course Sc speed under Ai't. 21 
of the Sea Regulations, 1897, is to keep her 
course & speed as long as that will enable 
the other vessel to keei^ out of the way ; 
after that point, her second duty is to take 
such action as will best aid to avert collision, 
but this second duty is not to be very 
severely pressed. Sc if the master of the 
vessel is found to have been watching the 
other vessel Sc doing Ids best to make up his 
mind when to act, he ought not to be held to 
blame for waiting a moment too long before 
acting. — T he Kanza (1898), 79 L. J. P. 21, n. 

An7i/>tation8 : — Apprvd. The Ornon (lUOO), 711 L. J. P. 23. 
Consd. The Otranto, U{^30] P. 110. K6fd. Xlie Gulf of 
Suez, 11021] P. 318. 

5935b. .] — Two steamships were meet- 

ing almost end on, showing red light to red 
light, & defts,* vessel ported slightly. When 
still a long way off pltfs.’ vessel wrongly 
starboarded Sc showed her green. Defts.’ 
vessel then kept her course & speed. Sc the 


vessels approached close together, green to red. 
Not more than one minute before the collision, 
defts.* vessel sounded a short blast Sc hard 
a-ported, Sc afterwards before the collision 
stopped & • reversed ; pltfs.* vessel blew a 
short blast in reply, but by some mistake 
starboarded instead of porting, though, if 
she had ported, there would have been no 
collision : — Held : defts.* vessel was bound 
under Art. 21 of the Sea Regulations, 1897, 
to keep her course Sc speed until the other 
vessel could not by her own action alone 
avoid the collision. — The Ornen (1900), 79 
L. J. P. 23, n. ; 16 T. L. R. 149 ; 44 Sol. Jo. 
196, 0. A. ; revsd. on other grounds (1901), 
17 T. L. R. 369, H. L. 

5985c. .] — Two steam vessels, the 

K. M. Sc the O., were approaching each other 
on crossing courses of nearly a right angle at 
a joint speed of nearly 30 knots. The O., 
the stand-on vessel, had the K, M. broad on 
the port bow at a distance of "several miles. 
As the bearing of the K. M. did not alter, 
the O., when the vessels were under three- 
quarters of a mile apart, hard-a-starboarded 
to pass under the stem of the K. M. Sc 
sounded two short blasts. Twenty or thirty 
seconds afterwards the K. M. hard-a-ported 
& sounded one short blast, Sc the two vessels 
came into collision less than three minutes 
after the alteration of course by the O. It 
being admitted that the K. M. was partly 
to blame for the collision, the question was 
whether the O. was also to blame ; — Held : 
the master of the O. was justified in acting 
when he did, but not in starboarding & main- 
taining his speed. He ought, first of all, to 
have stopped Sc reversed his engines «fc, in 
addition, whatever action he took should 
have been under a port helm : — Held : both 
vessels were to blame. — Kitano Maru S.S. 
Owners v. Otranto S.S. Owners, The 
Otranto, [1931] A. C. 194; 100 L, J. P. 
11 ; 111 L. T. 251 ; 47 T. lu R. 163 ; 18 
Asp. M. L. C. 193, H. L. 

Annotation : — Refd. Tho Bremen (1931), 47 T. L. R. 505. 

5938. Add. Annotation : — As to (3) Consd. The 
Otranto, [1930] P. 110. 

5960. Add. Annotation : — Refd. Kitano Maru S.S. 
V. Otranto S.S., [1931] A. C. 194. 
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6767 i. When dviy arises — Vessel 
approaching. 1 — The question whether 
vewHols approaching one another in a 
fog should not merely stop their engines 
but also their way, or reverse their 
engines, must be decided under the 
ciicumstanoes of each case. In the 
present case It was hold that the 
fl., which did not reverse her engines 
immediately after heating tho second 
whistle of the A., did not “ navigate 
with caution,’* within the moaning of 
art. 16 of the Collision Regulations, 
fifter, at least, she hoard that whistle 
Hi thereupon should have realised that 
as it showed no indication of broaden- 
ing the danger was imminently iu- 
ereuslng. — Oi-sen He Co. (Owners of 

THE HAMPHOLM ”) V . “ PRINCFJ^S 

Adelaide,” Canadian Pacific Ry. 
Co. (Owners op ” Princess Ade- 
laide ”) V . ” Hampholm ” (B. C. 
Adm.), 119291 3 D. L. U. 383 ; Ex.C. R. 
199 ; 2 W. W. R. 629 ; varied, 11930] 
3 D. L. R. 423 ; affd., [1930J 4 I). L. R. 
778 ; Ex. C. R. lO.— OAN. 
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sh. What amounts <o.] — A vessel In 


fog should run at such a speed that 
upon sighting an approaching vessel, 
she can pull up In tho distance she can 
see. Art. 16 docs not require a vesnel 
running In fug to revemo her engine 
upon hearing of a fog signal apparently 
forward of her beam, but only to stop 
her engines & then navigate with 
caution, & as the H. could come to a 
stop In thirty feet He could see a vessel 
at three hundixul feet, she was navi- 
gating with caution within Art. 16, 
& was not called upon to reverse 
before she did. — Olsen & Co. v. S.S. 
Princess Adelaide & S.S. Hami>holm 

V. Canadian Pacific Ry. Co., fl930J 
Ex. C. R. 10 ; 4 D. L. U. 778 ; affa., 
11930] 3 D. L. R. 423 ; varg.. 11929] 
3 D, L. R. 383 ; Ex. C. R. 199 ; 2 

W. W. R. 629 41 B. O. K. 274.— CAN. 

PART XII. SECT. 3. SUB-SECT. 6.— 
D. (e) iU. 

6933 f. Duty to give appropriate 
signul.] — The collision herein occurred 
in Halifax harbour, the bow of tho C. 
striking the K. on her starboard 
(luarlcr. The C. wajs heading for tho 
inner Automatic Buoy & the K. was 
northward He westward of the buoy, 
each showing her rc<i light to the other, 
until the K., almost immediately after 
passing the buoy, altered her course 
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suddenly, showing her green light on 
tho port bow of the C. which wouJ<l bo 
about half to thi’oo -quarters of a mile 
S.S.E. of the buoy, & in attempting 
to cross the bow of the C. was struck 
us aforesaid. Tlio K. gave no signal 
of her intention to change her course : 
‘—Held : as the vessels were travelling 
red to red, the K. by altering her course 
without iustiile-ation, & especially 
without signalling the C. her Intmition 
to do so, & in attempting to cross the 
C.*8 bow, thus creating a danger of 
tjollision, violated Arts, 19, 22, 23, 27 
iSi 29 of the lutornatioiial Rules of tin* 
Hoad, ik was guilty of uiismanagemeiit 
He bad soamauship. He was solely to 
blame for the collision which occuiTod. 
— The (Javetjer v. Liverpool 
Hiiippino Co., [1931] Ex. C. R. 2u5. — 
CAN. 

PART XII. SECT. 3, SUB-SECT. 5.— 
D. (e) V. 

5961 1. Vessel entering or leaving 
dock.] — Rinphbt V . Canadian S.S. 
Lines, Ltd., [1928] Exoh. O. R. 166. — 
GAN. 

6961 il. .1 — Although a vessel 

emerging from a dock must ho navi- 
gated with utmost care, yet other 
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5965. Add. Annotation: — Refd. The Otranto, 
[1930] P. 110. 

5967. Add. Annotation : — Consd. The Bremen, 
[1931] P. 106. 

6977. Add. Annotation :-~Reld. The Vectis, [1929] 
P. 204. 

6038. Add. Annotation: — Refd. The Otranto, 
[1930] P. 110. 

6089. Add. Annotation : — Consd. The Otranto, 
[1930] P. 110. 

6050a. Navigable channel divided into two fair- 
ways.] — The Ziuah, No. 6064a, post. 

6064a. -.] — A collision occurred between pltfs.* 

& defts.* steamships in a part of Queenstown 
Harbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admiralty battleships* 
mooring buoys, thus forming a northern & 
a southern channel. The two vessels were 
na.vigating, pltfs.* steamship up & defts.’ 
steamship down, the northern channel, & 
the collision was foimd by the ct. to have 
taken place on the south side of the said 
channel. By virtue of their powers under 
Dockyard Ports Regulation Act, 1866 (c. 125), 
the Lords Comrs. of the Admiralty exercise 
authority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug. 10, 1903, it was provided that a fair- 
way woiild be kept through the inner man-of- 
war anchorage, & in 1909 the Cork Harbour 
Comrs., in pursuance of the powers vested 
in them by the Cork Harbour Acts, 1820- 
1903,*’ issued with the approval of the Board 
of Trade & the consent of the Admiralty, 
required by sect. 60 of the Cork Harbour Act, 
1903, bye-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41 : 
“ Any regulations for preventing collisions 
at sea for the time being in force, under the 
provisions of the Merchant Shipping Acts, 
shall be deemed to apply to the port, & sliall 
be construed as if the following bye-laws. 
Nos, 42 to 52 (inclusive), w’ere added thereto, 
& the entire faiiway shall be deemed to be 
a narrow channel,” By bye-law 63 : “ The 
foregoing bye-laws, where they refer to any 
part of the man-of-war anchorages or any 
other part of the dockyard port, shall apply 
to any merchant ships that may be 
temporarily using such parts of the port.’* 
The interpretation clause prefixed to the said 
bye-laws defined ” fairway ” as ” the space 
within the port for the time being reserved 
as a highway for vessels in motion.” In 
1916 the Harbour Comrs. issued a ” Descrip- 
tion of Fairway,” para. 6 of which was as 
follows : ” From the eastern limit of the 

inner man-of-war anchorage to the White 
Point Buoy there are two fairways — the 
northern fah*way & the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary line from 20 fathoms 
south of Copper Point Buoy to the western 


end of Queenstown De^-water Quay, 
thence towards White Point House imtil 
Rushbrooke Church bears N.W. by W.JW., 
Ai thence to White Point Buoy showing a 
fixed white light, & on the south by the line 
of Admlty. battleships* mooring buoys. 
The southern fairway is boimded on the 
north by the line of Admlty. battleships* 
mooring buoys, A on the south by the line 
of Adinlty. torpedo-boat A other mooring 
buoys along the north of Spit Bank A Haul- 
bowline ” : — Held : subject to the general 
overriding jurisdiction of the Lords Comrs. 
of the Admiralty, the Harbour Comrs. have 

E ower to reserve space within the port as a 
ighway for vessels in motion, A that the 
effect of the bye-laws, as explained by the 
reservation contained in the ” Description 
of Fairway,” was to constitute in the inner 
man-of-war anchorage two separate fairways, 
divided by the line of mooring buoys, in either 
of wliich vessels, whether proceeding up or 
down the harbour, were entitled to navigate, 
A pltfs.* vessel was alone in fault for the col- 
lision for failing to keep on her own starboard 
side of the northern fairway, in compliance 
with art. 25. — The Ziixah. [1929] P. 266 ; 
98 L. J. P. 124 ; 141 L. T. 174 ; 46 T. L. R. 
440 ; 17 Asp. M. L. C. 604. 

6069a. River Plate.] — The Buccari (1929), 35 
LI. L. Rep. 26. 

Annotation : — Consd. Leopold L. D. S.S. v. Hoclielagra S.S. 
Co., Louis Dreyfus & Co. r. HoohelaRa S.S. Hochelafra 
S.S. t’. Louis Dreyfus & Co., Kochelaga S.S. Co. r. Leopold 
L.D. S.S. (1931), 101 L. J. P. C. 65. 

6070a. -.] — The L. was going down the river 

St. Lawrence outward bound, stemming the 
tide, following a course in mid-channel, a 
narrow channel witliin the meaning of 
Art. 25, A when about two miles apart sighted 
the JT., which was w’^ell over the southern 
side of the channel, her port side. The avail- 
able fairway, which was limited by shoals 
on each side, was w’^ell lighted A about twelve 
hundred feet wide. The H. blew two port 
helm signals which w^ere not heard, but when 
wdtliin 1,600 feet blew one short blast, put 
her helm hard-a-port A kept it there until 
collision. The L. only heard the last short 
blast. The Regulations of 1910 provided 
for no signal to warn an oncoming ship of 
an intended breach of rule by the approaching 
vessel ; — Held : the two ships were jointly 
liable A equally to blame, A it ought to bo 
inferred from the Regulations of 1910 that 
signals other than those specified A prescribed 
were given at the risk of the vessel which 
gave them ; the L. ought to have soimded 
two short blasts as a signal to the H. of her 
intention to continue on her course so as 
to pass green to green. — ^IjEOPOLd L. D. S.S. 
V. Hochelaga S.S. Co. ; IjOUIS Dreyfus A 
Co. V. Hochblaga S.S. ; Hochelaga S.S. v. 
Louis Dreyfus A Co. ; Hochelaga S.S. 
Co. V. Leopold L. D. S.S. (1932), 101 L. J. 
P. C. 65. 


vessels should bo manoeuvred with 
cousideratiou to the dlfBnuJties of the 
vessel that is emerging. The 
manoeuvres & caution to be taken in 


such cases all depend on the distant 
at which the ships sight each other. - 
Oceanic Steamship Navigation Cc 
Lingan *’ & LlNGi 
S.S. Co., Ltd. v. S.S. ** Doric ** (Qu 
Adm,), (1929 J Ex. C, 11. 71.— CAN. 


PART XII. SECT. 8, SUB-SECT. 5.— 
E. (a). 

■J. Negligent navigation — Wkat 
amounts to .\ — “ Wbnchita ** v. Beech- 
bay,” Bkeohbat S.S. Co. V . ” Wen- 
OHITA,” [19281 Exch. o. R. 178. — CAN. 

■k. DutieB of masters.] — Held : when 
two vosBols are meeting in a narrow 
channel, careful watch must be kept 
by the masters of each vessel over the 
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movement of the other vessel, & they 
must be prompt to signal In case of 
emergency resulting from their 
manoeuvres. Oarolossness or neglect 
to BO act, if damage results therefrom. 
Is negligence for which each vessel 
offending is liable. — Eastern Steam- 
ship Co. V . “ Alice,” J. P. Porter & 


Sons, Ltd. v. “Warren,” [1927 J 
Exch. C. R. 228.— CAN. 



VoL XU.Sbipping. Cases 6104-«21ga. 


61 04, Add, Annotaiiom : — Consd. Leopold L. D. 
S.S. V. Hocbelaga S.S. Co., Louis Dreyfus & 
Co. V* Hocbelaga S.S., Hocbelaga S.S. v, 
Jjouis Dreyfus & Co., Hocbelaga S.S. Co. v. 
Leopold L. D. S.S. (1931), 101 L. J. P. C. 65. 
Refd. The Otranto, [1930] P. 110. 

6104a* Liability for.] — Leopold L. D. S.S. 

V. Hochelaga S.S. Co. ; Louis Dreyfus 
& Co. V, Hochelaga S.S. ; Hochelaga S.S. 
V. Louis Dreyfus & Co. ; Hocheiaga S.S. 
Co. V. Leopold L. D. 8 . 8 . , No. 6070a, mde, 

6104b. Right to give signal — Vessel without steer-* 
age way.] — Clan Line Steamers, Ltd. 
(Owners op the “ Clan Stuart **) v, 
UsKsiDB Steamship Co., Ltd. (Owners op 
THE “ USKHAVEN”), [1929] S. C. (H. L.) 69, 
H. L. 

6116. Add, Annotation : — Refd. The Vectis, [1929] 
P. 204. 

Sub-sect. 9a. — Scheldt. 

6163a. Vessel turning — Duties of other vessels — 
Both to blame.] — By Article 40, r. 3, of the 
Scheldt Bye-laws a vessel turning in the 
river must give the appropriate signal, & 
every vessel in the vicinity proche *’) 
proceeding against the tide must stop her 
way over the ground, & every vessel pro- 
ceeding with the tide must slacken her speed, 
until the vessel turning no longer presents 
any obstacle “ au passage,"* 

Applts.* steamship C., a collier, bound up 
the Scheldt with the tide, had ahead of her 
the steamship A., which sounded the appro- 
priate signal, that she was going to swing to 
get head on tide. Reaps.* vessel /?., one of 
the Harwich & Antwerp mail boats, was 
coming down the river at her full speed of 
14 knots. She saw the lights of the C, 
coming up astern of the A., & when she 
got down towards the A., which was blocking 
about half of the navigable waterway of 
some 1,000 feet, she saw the lights of the C, . 
coming under the stern of the A. on the B.*s 
side of the waterway. The B, kept her speed 
until about one minute before the collision 
when she slowed, &, about half a minute 
afterwards, stopped & went, full astern. 
The President absolved the B, from blame 
for the ensuing collision on the ground that 
Article 40, r. 3, did not apply to her under 
the circumstances, as there was ample 
waterway for her on her own proper side of 
the river under the stern of the A. He held 
that the B, was justified in keeping her speed 


until her master saw that there was an 
element of risk in the turning movement of 
the A. combined with the oncoming of the 
C, but before that risk had developed.** He 
held the C, alone to blame for over-star- 
boarding into the water of the B, & for not 
sounding a signal that she was starboarding. 
The owners of the C. appealed : — Held : 
Article 40, r. 3, is directed, not to the moment 
when the approaching ships get up to the 
turning ship, but to the time when they are 
coming towards her & do not know where 
she may be when they get up to her ; the 
ship coming against the tide cannot excuse 
herself by saying that when she arrived in 
the vicinity of the turning ship there was in 
fact room for her to pass; (per Greer, L.J.) 
r. 3 is a regulation for the purpose of ensuring 
the safety of vessels navigating the river at 
the time the turning movement is taking 
place quite as much as it is directed to the 
safety of the turning vessel herself, & that 
the rule has to be applied until the turning 
vessel no longer presents any obstacle “ au 
passage ** ; & (per Cur.) while the C, was 
to blame, the B, was also to blame for keep- 
ing her speed & not stopping & reversing her 
engines until the risk of collision was apparent. 
Decision of the President varied by bolding 
both vessels to blame in equal degrees. — 
The “ Chatwood,** [1930] P. 272 ; 100 

L. J. P. 1 ; 143 L. T. 735 ; 18 Asp. M. I.. C. 
165, O. A. 

6166. Add, Annotation : — Generally, Refd. The 
Otranto, [1930] P. 110. 

6174. Add, Citation 17 Asp. M. L. 0. 289. 

6195. Add, Annotation : — Expld. The Vectis, [1929] 
P. 204. 

6212. After this case add : — 

I, Vessel leaving Dock, 

6212a. St. Katherine’s Docks--Sufllciency of signal.] 

— ‘-Bye-law 26 of the Port of London River 
Bye-Laws, 1914-21, provides that “A 
steam vessel coming out of dock or leaving a 
wharf or tier shall signify the same by a pro- 
longed blast of the steam whistle, except in 
the case of a vessel coming out of the St. 
Katharine Docks requiring the bascules of 
the Tower Bridge to be raised in order to get 
into position in the river which shall signify 
the same by a prolonged blast of the steam 
whistle followed by three short blasts in 
rapid succession.” 


PART XII. SECT. 3, SUB-SECT. 6.— 
E. (d). 

m 1. .1 — A collision occurred 

between the & the McO„ soon after 
nddiilght, In a narrow channel of the 
St. Lawrence River between buoys 
23 & 24. south of the fairway, & close 
to buov 23. The weather was fine & 
clear, somewhat overcast, but without 
hnite, & visibility was good. Both 
ships were (roing at full speed. The 
A/eG. outbound, going with the stream 

a tide of 3 knots an hmu* &, the I. 
inboimd. When the McO, was abreast 
of the buov 24 she gave a one-blast 
BiCTial which was answered by the /. 
when abreast of buoy 23, indic^ating 
that they would pass port to port. 
The I, always going at full speed, then 
directed her ootirse to port Instead of 
keeping to starboard, contrary to the 
Mpiol given, & to Art. 25, shoving the 
McO, to the south ; & the collision 
furred, the /. strikhig the McG, on 
the port side Just amidships, with her 


! port bow : — Held : as the two vessels 
were travelling port to port after 
exchanging signals indicating they 
would keep their course, the «pee<l of 
the McO, in no way contributed to the 
coUisloji, but that the collision was 
entirely due to the fault of the I, in 
not keeping to starboard of the 
channel Sc neglecting to slow up or 
stop as good seamanship required. — 
Standard On. Co, of New Jersey 

V, S.S. ** IKALA,'* Industry S.S. Co., 
Ltd. V. S.S. James McGee fOue. 
Adm.), [1929] Ex. C. R. 230.— CAN. 

n i. . 1 — U ntted States Shipping 

Board v. The Ship St. Albans (1928), 
28 S. R. N. S. W. 429 ; 45 N. S.- 

W. W. N. 104.— AUS. 

PART XII. SECT. 3, SUB-SECT. 6.— 
F. (a) i. 

a i. Failure to answer dtte to 

agony of collision ,] — C. P. R. v, S.S. 
Robbcastle, Dominion SmppiNO Co. 
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V. S.S. Montrose. [19311 4 D. L. Ji. 
141.— CAN. 

PART XII. SECT. 3, SUB-SECT. 6.- 

G. (a). 

6121 iii. In narrow cJiannel 

— Check signal,] — Where a vessel is 
overtaking another in a narrow channel 
such as the Welland Canal & signifies 
hor desire to pass by blowing one blast, 
but receives no reply, she is bound to 
wait. Sc not attempt to go forward so 
as to affect the overtaken vessel until 
permission Is obtained. Rule 29 of 
the Rules of the Road for the Great 
Lakes is imperative. Sc overrides the 
General Rules which deal with con- 
ditions not covered expressly by said 
Rule. 

The check ** signal is not recognised 
by the Great Lakes Rules, & its moan- 
ing & effect can only be determined by 
the oiroumstances under which it is 
ven & received. — Sincennbs-Mc- 
AUOHTON Lines v, “ Steel Chemist,” 
[19281 Exoh. C. R. 182.— CAN. 



Cases 6212a^-6441. English and Empire Digest Supplement. 


Defts.* BteamBbip having, on the flood tide, 
come Btem flrst out of the lock of the St. 
Katharine Docks into the Upper Pool of the 
Thames, was in collision with the pltfs.* 
steamship. When entering the lock defts.* 
steamship sounded a signal of one long blast 
foUowed by three short blasts, & this signal 
she twice repea.ted as she passed through the 
lock & into the river. It was contended for 
pltfs. that she ought in addition to have 
sounded the prolonged blast mentioned in 
the first part of bye-law 20 : — Meld : the 
framers of the bye-laws must have had in 
mind that almost the only occasion when a 
vessel leaving St. Katharine Docks would 
require the bascules of the Tower Bridge to 
be raised was when she was coming out of 
the docks stem first on the flood tide & so 
would need all the room she could obtain in 
which to turn head down river ; the com- 
bination of one long blast & three short 
blasts conveyed a warning to those whom it 
might concern that a vessel was leaving the 
dock & in doing so coming astern ; if the 
bye-law required a vessel in those circum- 
stances also to sound the general warning 
signal of a prolonged blast prescribed in the 
earlier part thereof, it followed that she must 
also, while going astern, sound three short 
blasts if & when any other vessel in the 
crowded reach came in sight ; & such a 

series of blasts would be wholly unnecessary 
& lead to confusion, & defts.’ steamship was 
right in sounding only a signal of one long & 
three short blasts. — I 'he Falcon (1931), 47 

T. L. K. 621. 

6240a. “ Baron Vebnon ” 8.S. v, 

8.S. “ MEi^AGAivtA,” [1928] S. 0. (H. L.) 21, 

U. L. 

6241. Add, Aytiwiuiion : — Gonsd. (Canadian Pacific 
By. V , Kelvin Shipping Co. (1927), 138 L. T. 
369. 

6248. Add, Annoiaiion : — Apld. Canadian Pacific 
Bv. V , Kelvin Shipping Co, (1927), 138 L, T. 
369. 

6255. Add. Annoiaiion : — -45 io (1) Apld. Canadian 
Pacific By. r. Kelvin Shipping Co. (1927), 
138 L. T. 369. 

6256. Add, Annotation : — Held. Canadian Pacific 
By. V , Kelvin Shipping Co. (1927), 138 L. T. 
369. 

6267. Add, Annotation : — Retd. Canadian Pacific 
By. V , Kelvin Shipping Co. (1927), 138 L. 1\ 
369. 

6325. Add, Annoiaiion : — ^Refd. Winnipeg Electric 
Co. i;. Gcel (1932), 48 T. L. R. 657. 

6369. Add, Armotaf/hn : — Refd. Winnipeg Electric 
Co. V . Ceel (1932), 48 T. L. R. 657. 

6377a. .1— The Princess, No. 6008b, 

ante. 


6414. Add, Annotations : — Gonsd. Service v, Sun- 
dell (1929), 45 T. L. R. 609. Refd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 628. 

6417. Add, Annotations : — Gonsd. Dew v. United 
British S.S. Co, (1928), 139 h, T. 628 ; The 
Vectis, [1929] P, 204. Refd. The Ohatwood, 
[1930] P. 272 ; The Otranto, [1930] P. 110 ; 
Service v. SundeU (1929), 99 L. J, K. B. 65 ; 
Swadling v. Cooper (1930), 40 T. L, R. 597. 

6423a. Vessels failing to stop in fog.] — ^T hb 

Bremen, No. 6748b, ante, 

6429. Add, Annotation : — Expld. The Vectis, [1929] 
P. 204. 

6430. Add, Annotation : — Gonsd. dc Expld. The 
Vectis, [1929] P. 204. 

6433a. .] — Pltfs., as owners of the barge 

JBT., brought an action in the Mayor’s & City 
of London Ct. against the owners of the barge 
V, in respect of damage sustained by the H, 
in Milton Creek, River Swale, through coming 
in contact with the F.’s anchor, which was 
admittedly being carried in an improper 
position, with the stock projecting over the 
bows, in breach of one of the Milton Creek 
bye-laws. But for the position of the anchor, 
the use of fenders would have avoided damage 
to either vessel. The judge held that the 
master of the fJ, knew of the position of the 
anchor &; took the risk of coming in contact 
with the V, when the rush of the flood tide 
swung the H., which was aground, athwart 
the creek & into contact with the V, lying 
moored on the opposite bank. He found 
that the master of the H, wsls negligent in 
not taking measures to avoid coming in con- 
tact with the F., on the authority of The 
Monte liosut No. 6430, which he thought was 
in conflict with 2' he Dunstanl>or ought No, 
6429, gave judgment for defts. Pltfs. 
appealed : — Held : defts. had not established 
either knowledge of the position of the anchor 
or negligence on the part of the master 
of the H., & the appeal succeeded. — The 
Vectis, [1929] P. 204 ; 98 L. J. P. 135 ; 140 

L. T. 603 ; 45 T. L. K. 384 ; 17 Asp. M. L. C. 
574. 

6437a. .] — A steamer having stopped but 

not haying, as she should have done, reversed 
immediately before a collision, though the 
ct. found as a fact that her not having done 
so did not alTect the collision, & having thus 
infringed rule 14 of the Thames Rmes : — 
Held : she was nevertheless not to blame, 
for the Thames Rules do not fall within the 
operation of Merchant Shipping Act, 1873 
(c. 85), s. 17. — The Harton (1884), 9 P. D. 
44 ; 53 L. .T. P. 25 ; 60 L. T. 370 ; 6 Asp. 

M. L. C. 213 ; 32 W. R. 697. 

6441. Add, Annotatiom : — As to (2) Gonsd. The 
Vectis, [1929] P. 204. As to (3) Gonsd. The 
Vectis, [1929] P. 204. 


PART xn. SECT. 6. SUB-SECT. 3.— A. 

6289 iil. .] — Burrard Inlet 

Tunnel & BRinaR Co. u. S.S. Eurana 
(B. C. Adm.), [1929] 3 D. L. K. 161 ; 
2 W. W. II. 275 ; on appeal, [1931] 
A. C, 300.-~CAN. 


PART XII. SECT. 6, SUB-SECT. 6.— A. 

6413 xviii. .] — Sinoennbs-Mo- 

Nauqhton Ltne, Ltd. “ Brulin 
S-g.. 119281 Exch. C. R. 45; rcvad., 
[1929] 3 D. L. K. 536.— CAN, 

PART XII. SECT. 6. SUB-SECT. 6. — B. 


q --- — — Held : whore voshoIs 

are meotwg lu narrow ciiaunolti or 
areas & improper signala by whlstlo 


are exchanged, rules 22 & 23 being 
violated by both vessels, UabUttv for 
negligence which causcB a coilision 
tnust be determined by the weight of 
evidence after ooueldcration of the 
action of each vessel, having regard to 
rule 37 . — Manley ** S.S. (Owners 
OF) V. ** Hector ” S.S. (Owners op) 
& The Northern Construction Oo.. 
11928] Bxch. 0. R, 42.— CAN. 

PART XII. SECT. 6, SUB-SECT. 6.— C. 

6436 1. Breach by both veasels — Ryles 
for navigcUing Great Lakes .] — ** Glen- 
ROS9 ’* V , Canada 8.8. Lines, Ltd., 
Swan, Hunter & Wigham Richard- 
son, Ltd. V , •* Glbnlkdi,” [1929] 3 
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I D. L. R. 282 ; S. C. R. 549.— CAN. 

PART XII. SECT. 6. SUB-SECT. 6.— 
C. (a), 

6447 1. Hule.s of Common Law <£^ 
AdmircUty dis^inflptiisfied.]— VHiere the 
negligence of deft, is not the sole 
cause of the damage different principlos 
for assessing liability are applicable 
at oommon law from those to be 
applied in Admiralty, for at oommon 
law the suit will faU, whereas in 
Admiralty where the damage is caused 
by the oombined default of two or 
more vessels, the liability is to be 
apoortloned. — Rabenfbis," The 
( 1929), I. L. R, 56 Galc. 763.— IND. 



VoL XU.— {Shipping. Cases 6448— 6828a. 


6448* Add. AnnotcUion: — Consd. The Otranto, 
[1930] P. 110. 

6451. Add. Annotation : — Consd. The Vectis, [1929] 
P. 204. 

6455a. -•] — The Bremen, No. 6748b, 

ante. 

6465. Add. Annotation : — Held. The Young Sid? 
[1929] P. 109. 

6480 Add. Annotation : — Consd. Oliver v. Birm- 
ingham & Midland Motor Omnibus Co. (1932), 
48 T. L. R. 540. 

6484. Add. Annotation: — Refd. The Edison, [1932] 
P. 62. 

6499. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K, B. 169. 

6501. Add. Annotation : — Refd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

6504. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

6546. u4dd. Annotation: — ^Refd. The Carlton, 
[1931] P. 180. 

6562. Add. Annotaiiona : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628 ; Service 
V. Sundell (1929), 46 T. L. R. 669. 

6591. Add. Annotation : — Apld. Brooke v. Booh 
[1928] 2 K. B. 678. 

6594. Add. A nnotation : — Consd. Banco de Portu- 
gal V, Waterlow & Sons, Tutd., Waierlow k. 
Sons, Jjtd. IK Banco do Portugal, [1032] A. (h 
452. 

6594a. .] — ‘‘ Harvest Home,” The, No. 

6217, ante. 

6618. Add. Annotation Refd. The Edison (1931), 
47 T. L. R. 635. 

6624. Add. Annotations : — Consd. Strathfillan S.S. 
Owners v. Ikala S.S. Owners, The Ikala, 
[1929] A. C. 190, Refd. The Edison (10.32). 
18 T. Ji. R. 221. 

6627. Add. Annotations : — Apld. A.-G. v. GlenLine 
k Liverpool 4^ I^ondon War Risks Insce. 
Assocn. (1029), 34 (’om. Cas. 309. Consd 
The Edison (1932), 18 T. L. R. 224. 

6628a. Detention due to collision— Owner 

unable to use ship owing to contract during 
period of detention.] — On Mar. 12, 1927, 

resps.’ steamship sufCered damage by a 
collision with applts.’ steamship, for which 
the applts, admitted liability. The damage 
did not render resps.* vessel unseaworthy, & 
she continued trading without effecting 
repairs. While she was so trading her 


owners by a memorandum of agreement 
dated Dec. 21, 1927, contracted to sell her. 
The agreement set forth that the vessel was 
** due London on Dec. 24, thence H. & A., 
expected ready for delivery between, say, 
Jan. 10 & Jan. 31, & to be delivered to buyer 
at Antwerp or a U.K. port at seller’s option, 
but not later than Feb. 26, 1928, subject to 
buyer’s approval afloat & to bottom examina- 
tion in dry dock, as specified in Clauses 4 & 6 
of this contract ... 41 The buyer shall 

commence the inspection of the steamer 
afioat within twenty-four houi*s of receiving 
notice of steamer’s readiness for inspection, 
& if on superficial inspection the buyer is 
satisfied with the general condition of the 
steamer, seller shall at his own risk & expense 
open up the engines, boilers k tanks for 
the inspection of the steamer afioat by the 
buyer, . . . The buyer shall declare accept- 
ance or refusal of the steamer in writing within 
twenty-four hours after completion of such 
inspection afloat ... 5. For examination 

of bottom &/or other water parts &/or tailend 
shaft, seller agrees to put the vessel into dry 
dock. ...” The steamship arrived at Ant- 
werp on Jan. 10, 1928, k her owners gave 
notice to the buyer of her readiness. On 
.Tan. 16 they proceeded to open up the vessel’s 
enjpnes, boilers k tanks for inspection, k 
while the vessel was in that condition k 
therefore unable to trade, they took the 
opportunity to effect the repair of the col- 
lision damage, which was of such a nature 
that it could be repaired while the ship was 
afloat. The repairs admittedly occupied 
four days, k were completed on Jan. 24. 
Subsequently the vessel was put into dry 
dock for bottom examination. On the 
reference to assess the damage caused by the 
collision resps. claimed {inter alia) loss k 
expenses in respect of four days’ detention 
while their ship was undergoing repairs ; — 
Held : inasmuch as resp. shipowners had 
entered into contractual obligations which 
prevented them from trading with the vessel 
k earning profits during the time when the 
repair of the collision damage was being 
executed, they had not suffered any loss by 
the detention of their vessel in consequence 
of the collision, k were therefore not entitled 
to recover from the wrongdoer. — The York, 
[1929] P. 178 ; 98 L. J. P. 147 ; 141 L. T. 
215; 17 Asp. M. L. C. 600, C. A. 


PART XII. SECT. 6, SUB-SECT. 1.— 

C. (a) i. 

6624 1, Tug negligently navigated .] — 
“ Robert J. Paislet ** v. ,T amiss 
Rk’haruson & Sons, Ltd., ** Robert 
.T. Paisley ” v. Canada S.S. Lines, 
Ltd., [1930] 2 D. L. R. 257 ; rensg.. 
fl929] 2 D. L. H. 42 ; S. C. R. 359.— 
CAN. 

PART XII. SECT, 6, SUB-SECT. l.~D. 

Q I. .] — The master of the T.. 

^vmch was at all relevant times com- 
pulsorily In charge of a pilot, was in as 
favourable a position as the pUoi to 
aetermlne whether any risk of naviga- 
tion was helng incurred, & was aware 
of all the clrcumstauoes Immediately 
prooediag & leading up to the collision, 
out stood by & gave no warning to the 
pilot as to the possibility of danger or 
as to the breach of regulations as to 
^eed : — Held : in the olroumetanoes 
the master was particepa In tho negli- 
gence of the pilot & the dofenoo of 


compulsory pilotage was not available 
to tho owners of Iho T . — Ferries 
(Sydney), Ltd, v. Tahih, The Ship 
(1929), 30 S. R. N. S. W. 300 ; 47 
N. S. W. W. N. 130.— AUS. 


PART XII. SECT, 6, SUB-SECT. 2.— A. 

o i. .1 — Sect. 117 of Navigation 

Act, 1901, is a valid exercise of the 
power conferred on Colonial Leglsla- 
tnros by sect. 736 of Merchant Shipping 
Act, 1 894, of repealing or altering tho 
pro'^slons of the latter Act relating 
to ships locally registered. Come- 
quontly, sect, 117 of Navigation Act, 
1901, 18 not to be read as subject to 
sect. 419 (4) of Merchant Shipping Act, 
1 894. Therefore, the prortslons of 
sect. 419 (4) of Merchant Shipping Act, 
1894, are not applicable to snips regis- 
tered in New South Wales, & the pre- 
sumption of fault does not arise against 
any such vessel on proof merely that 
she has Infringed any of the collision 
regulations, but only where it appears 
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to tho ot. that the collision was 
occasioned by such breach of regula- 
tion. — B utler v. Mtllimumul Ship 
(1929), 30 S. R. N. S. W. 182; 47 
N. S. W. W. N. 66.— AUS. 

PART XII. SECT. 6, SUB-SECT. 4. 

■1. Kffect of Maritime Conventions 
Act. 1914, 8. 9.1 — Tho present action 
is one in rem against the tug S, for 
damages to pltf.’s canal boat, when in 
tow of the /S., as a result of a oollision 
between the sold canal boat, a dumb 
tow, & the wall of the inner basin of 
the harbour of Quebec, which col- 
lision was alleged to be duo to the 
negUgont navigating of the S. : — Held : 
sect. 9 was not limited in its applica- 
tion solely to actions for damages due 
to collision between vessels, & the 
present action not having boon com- 
menced within two years from the date 
when the damages or loss or injury 
was caused should he dismissod. — 
“ Spray ** v. St. Clair, [1928J Exoh. 
C. R. 60.— CAN. 



6886- 6758. Enolish and Empire Digest Supplement. 


6635. Add. Annotation : — ^Refd. The Edison (1932), 
147 L. T. 141. 

6640. Add. Annotation : — Consd. The Edison, 
[1932] P. 52. 

6642. Add. Annotation: — Consd. The Edison, 
[1932] P. 52. 

6658a. ,] — British battleship 

damaged by collision was put into a naval 
dry dock for her repairs. The ship’s effective 
life was estimated at twenty years & she 
was under four years old at the time of the 
collision. In assessing the damages the 
registrar allowed nothing in respect of the 
use of dock & cranes, on the ground that the 
Admiralty had suffered no pecuniary expenses 
or loss, & in respect of the loss of use of the 
ship for fifteen days, the time estimated for 
the collision repairs, ho allowed interest at 
2i per cent., on half the initial costs of the 
ship for the fifteen days. The Admiralty 
appealed : — Held : that the case must go 
back to the registrar for re-assessment, for 
(i) the ship occupied the dock & used the 
(iranes, etc., to the exclusion of other vessels 
& some allowance, therefore, must be made 
to the A(imii*alty in respect of these items, 
& (ii) having regard to the estimated life of 
the ship, her annual depreciation &, cost of 
maintenance, the amount awarded for de- 
tention appeared to have been computed on 
a wrong basis.— T he West Wales, 119321 P. 
165. 

6656. Add. Annotation : — Consd. The York, [19291 
P.178; lOlL. J. P. 92. 

6659. Add. Annotations : — Refd. Canadian Pacific 
Ky. V. Kelvin Shipping Co, (1927), 138 L. T. 
369 ; The Edison (1932), 147 L. T, 141. 

6663. Add. Annotaiions : — Refd. The Tkala, [1928] 
P. 86 ; The Edison (1932), 48 T. L. K. 224. 

6671. Add. Annotation: — Apld. The York, [1929] 
P. 178. 

6674. Add. Annotatimi : — Apld. The York, [19291 
P. 178. 

6677. Add. Ciiaiions : — affd. sub nom, Strath- 
FiLLAN S.S. Owners v. Ikala S.S. Owners, 
The Ikai^, [1929] A. C. 196 ; 98 L. J. P. 
49 ; 140 L. T. 177 ; 17 Asp. M. L. C. 555, 

H. L. 

Add. Annotation : — Consd. The York, [19291 
P. 178. 

6678. Add. Annotation : — Refd. The Young Sid, 
[1929] P. 190. 

6689. Add. Annotation : — ^Consd. The Edison, 
[1932] P. 52. 

6690. Add. Annotation : — Consd. The Pldison, 
[1932] P. 52. 

6694a. On special contract.] —In Nov. 

1928, pltfs.’ dredger L. was sunk through the 
negligence of defts., who in Mav, 1930, 
admitted liability. At the time“ of the 
casualty pltfs. were engaged in dredging 
operations in Patras Harbour, Greece, under 
a constructional contract with the Harbour 
Commissioners. Tlie contract was a profit- 
able one to pltfs., but contained severe terms 
as to penalties if the work was not completed 


within the specified period. Pltfs. had 
strained to the utmost their resources of cash 
& credit to obtain the necessary plant which 
would qualify them to perform the contract, 
& had not the means to purchase another 
dredger when the L. was sunk. In order to 
carry on the contract, therefore, after the 
lapse of some time, ^tfs. hired the dredger 
A. at a high rate. Ultimately the Harbour 
Comrs. purchased the A. &; resold her on 
easy temis to pltfs. 

In assessing the damages the registrar 
allowed the value of the L. which he took as 
being the price paid for the A., some £9,000 
odd. He allowed in addition the cost of 
hiring the A., certain expenses while the 
plant was lying idle, a certain sum to com- 
pensate pltfs. for delay in receiving their 
profits on the contract, & interest on the 
several sums from varying dates. Defts. 
moved in objection to the report, & Langton, 
J. confirmed the report. Defts. appealed : — 
Held : the assessment had proceeded on the 
wrong basis ; the losses sustained by pltfs. 
owing to the fact that they were using the L. 
in the performance of a very special contract 
with the Harbour Comrs, were not the direct 
& natural consequences of the collision & 
must be excluded ; if pltfs. were given the 
value of the L. as a going concern at the time 
& place of her loss, which the ct. would take 
in round figures at £9,000, plus interest at 

5 per cent, to the date of judgment, no extra 
sums could be awarded in respect of loss of 
profit or the hiring of the A. — The Edison, 
[1932] P. r>2 ; 101 L. J. P. 12 ; 147 L. T. 141 ; 
48 T. L. R. 224 ; 37 Com. Cas. 182, C. A. 

Anfwtation : — Refd. The Castor (1932), 48 T. L. R. 001. 

6694b Expenses of hiring substitute — Whether 

expenses reasonably incurred.] — The 
Edison, No. 0694a, ante. 

6705. Add. A7i7wtaiion: — Refd. The Edison, [1932] 
P. 52. 

6706. Add. Annotatioyis : — Apld. A.-G. v. Glen Line 

6 Liverpool & London War Bisks Insce. 
Assoc. (1929), 34 Com. Cas. 308. Consd. The 
Edison, [1932] P. 52 ; The Castor (1932), 
48 T. L. B. 604. 

6708. Add. Annotations : — ^Apld. A.-G, v, Glen Line 
& Liverpool & London War Bisks Insce. 
Assocn. (1929), 34 Com. Cas. 309. Refd. The 
Edison (1932), 48 T. L. B. 224. 

6710. Add. Annotations : — Consd. The Castor 
(1932), 48 T. L. B. 004 ; The Edison (1932), 
48 T. L. B. 224. 

6733. Add. Annotation : — Consd. The Edison, 
[1932] P. 52. 

6736a. Allowance to charterer under cesser clause.] 
— The Essex Envoy, No. 2104a, ante. 

6736b. Use of naval dock & cranes — Repairs to 
warship.] — The West Wales, No. 6663a, 
ante. 

6742. Add. Annotation : — Refd. Tlie Point Breeze, 
[1928] P. 135. 

6758. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. 0. 433. 


PART XII. SECT, 6, SUB-SECT. 6.— J. 

6711 i, No market for such 

type of Mip.]— On Aug. 14, 1920, a 
hopper digger barge b^ongrtng to the 
trustees of the Clyde Navigation was 
sunk in collision with the s.s. Honda, 
admitted that those in charge of her 
were solely to blame for the accident. 
In an action at the instance of the 
trostocB, brought on Jan. 24, 1928, 


to assess Sc recover damages for (inter 
alia), the loss of the barge, it was 
proved that there was no market for 
such a vessel, so that the test of market 
value was not available. The Lord 
Ordinary awarded the pursuers the 
cost of a reasonably efficient second- 
hand hopper barge. Sc the cost of 
adapting it for their special purpose : — 
Held : the Lord Ordinary's method of 
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assessing the value of the barge was 
not erroneous. — Clyde Navidation 
Trustees v. BowRI^rcl S.S. Co., Ltd., 
[1929J S. C. 715.— SOOT. 


PART Xin. SECT. 2. 

h i. Bridoe.]--A.-Q. for British 

Columbia v. “ Pacific Foam," ri928] 
2 D. L. R. 877 ; 11928] 1 W. W. R. 965. 
— GAN. 
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Part XIV. — Wreck 


67 94, Add, Anvoialion : — As to (2) Consd. Dee Con- 
servancy Board v, McConnell, [1928] 2 K. B. 
169. 

6796. Add, Annotation : — Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 169. 

6797. Add, Annotations : — Apld. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 169. 
Refd. The Chr. Knudsen (1932), 48 T. L. R. 
619. 

6806. After this case add 

Negligent repair — ^Limitation of 

action.] — See Public Authouitikh, No. 94 9a, 
a7dc, 

6807. Add. Annotations: — As to (1) Consd. Dee 
Conservancy Board v, McConnell, [1928] 
2 K. B. 169 ; G. W. Ry. v. S.S. Mostyn, [1928] 
A. C. 67. Refd. Allgemeino Versicherungs- 
GeseUschaft Helvetia v. German Property 
Administrator, [1931] 1 K. B. 672 ; Ruislip- 
Northwood Urban District Council v, I^ee 
(1931), 146 L. T. 208. 

6809a. .] — A ketch belonging to 

defts. sank, owing to their negligence, in a 
river, of which first pltfs. were the con- 
servators, & thereby obstructed the naviga- 
tion of the river & second pltfs.’ wharf & 
the approaches thereto. Immediately after 
the sinking of the ketch, & before any 
expenses were incurred in remo\’ing her. 
defts. abandoned her. Pltfs. jointly incurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts. : — Held : I 


(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the damage caused by the 
obstruction to the navigation of the river & 
the blocking of the approach to the wharf, 
& they coiild not escape liability for that 
damage by abandoning the wreck ; (2) the 
damages recoverable were the reasonable 
cost of removing the obstruction. — Deb 
Conservancy Board v. McConnell, [1928] 
2 K. B. 169 ; 97 L. J. K. B. 487 ; 138 L. T. 
666 ; 92 J. P. 64 ; 26 L. G. R. 204; 17 Asp. 
M. L. C. 433, C. A. 

6811a. .] — Defts.’ steamship, 

a Norwegian vessel, while docking in Stal- 
bridge Dock, Gai'sion, came into collision 
with & sank a barge. Pltfs., as owners 
of the dock, took steps to raise & remove the 
wreck, & by a writ in rem in the present 
action claimed to recover from defts. the 
expenses which they bad incurred in & 
about the lighting, buoying, removal, & 
destruction of the iDarge.” The owners of 
the barge had given notice that they 
abandoned their vessel. On a motion by 
defts. to set aside the service of the writ : — 
Held : the claim was for “ damage done by 
a ship,” namely, damage done by defts.’ 
ship to pltfs.’ dock by putting an obstruction 
in it, with Supreme Ct. of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 22 (1), (a), (iv.), 
&> was properly commenced by a writ in rem, 
— Twe Chr. Knudsbn, [1932] P. 153 ; 101 
L. J. P. 72 ; 48 T. L. R. 619. 


Part XV. 

6821. Add. An7iolation : — As to (1) Consd. The 
Castor (1932), 48 T. L. R. 604. 

7056. Add. Amiotations : — to (2) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371 ; 
Fiumana Societal Di Navigazione v. Bunge & 
Co., [1930] 2 K. B. 47 ; Tempus Shipping Co. 
V, Louis Dreyfus & Co., [1931] 1 K. B. 195. 

7473. Add. Annotation : -Consd. The (’astor (1932), 
48 T. L. R. 604. 

7474. Add, Annotation : — Apld. Tlie Castor (1932), 
48 T. L. R. 004. 

7475. Add, Annotation: — A.s to (1) Expld. The 
Castor (1932), 48 T. L. R. 604. 

7475a. What should be considered — ^Earning 

power of ship — Existence of time charter.] — 
In a salvage action pltfs. obtained an order 
for the appraisement of defts,’ ship. The 
valuer appraised the ship on the footing 
that she was employed & likely to bo 
employed, but the fact that she was under 


-Salvage. 

a profitable time charter whicJi had nearly 
seven years unexphed was not disclosed to the 
valuer : — Held : an appraisement should bo 
based on the value of a ship to her owners as 
a going concern ; the earning power under the? 
charterparty should be taken into account 
.as one of the elements of value ; accordingly 
the appraisement was not conclusive ; &, 

on further evidence adduced in ct., the value 
should be raised from £72,820 to £85,000. — 
The Castor, [1932] P. 142 ; 101 I.. J. P. 88 ; 
147 L. T. 359 ; 48 T. L. R. 604. 

7476. This case should bo No. 7477a. 

7477b. .] — The Castor, No. 7475a, ante. 

7881. Add. Annotation : — Consd. Louis Dreyfus & 
Co. V. Tempus Shipping Co. (1931), 47 
T. L. R. 542. 

7910. Add. Annotation : — Refd. Tempus Shipping 
Co. V. Louis Dreyfus & Co., [1931] 1 K. B. 195. 


Part XVI. — Pilotage. 

8002. Add. Citation ; — 17 Asp. M. L. 0. 338. servancy Board v. Federated Coal & Shipping 

8030. Add. Annotation : — Distd. Humber Con- Co., [1028] 1 K. B. 492. 


part XV. SECT. 9, SUB-SECT. 1.— 

Q. (a). 

o i. .] — Pacific 


Salvage Co., Lid., & Vancouver 
Dry DOCK & Salvage Co., Ltd. v. 
The M.S. ** Tex,” Home Insurance 
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Co. OF New York v. Tde M.S. 
“Tex,** [1931] 1 W. W. R, 153; 2 
D. L. II. C57 ; 43 B. C. IL 434.— CAN. 
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Part XVII. — Shipping Casualties. 

8057. Add, Annoiaiion : — Retd. The Royal Star (1927), 97 L. J. P. 49. 

Part XVIII.— Limitation of Liability of Owners and Others. 


8088. Add, Citation 17 Asp, M. L. C. 270. 

Add, Annotations : — Consd. The Ruapehu 
(No. 2), [1929] P. 305. Refd. Gosse MiUard 
V, Canadian Government Merchant Marine, 
American Can Co. v. Same, [1927] 2 K. B. 
432. 

8099. Add, Annotation : — As to (2) Consd. Tempus 
Shipping Co. v, Louis Dreyfus & Co, (1930), 
144 L. T. 13. 

8108. Add, Annotations : — As to (1) Consd. Tempus 
Shipping Co. v, Louis Drej^s & Co., [1931] 
1 K. B. 196. Retd. Cosmopolitan Shipping 
Co. (Inc.) V. Hatton & Cookson, Ltd, (Liver- 
pool) (1929), 143 L. T. 296. 

8103a. Loss direct consequence of fire.] — 

TEafPus SmppiNO Co., Ltd. v, Dreyfus 
(Louis) & Co., Ltd., No. 3099a, ante, 

8104a. Dock owner with controlling Interest In 
second dock — Whether second dock Included 
In the area for purpose of calculating 
liability.] — Pltfs., a limited co., owned docks 
at B., in one of which defts.* vessel B, received 
damage. The B, was the largest vessel 
which had been in those docks within the 
statutory period, but pltfs. also had a con- 
trolling interest in docks at F. owned by 
another limited co. in which a larger vessel 
than the B, had been docked : — Held : even 
assuming pltfs. exercised any power over 
the P. docks within 1900 Act, s. 2 (1), those 
docks were not within “ the area con- 
templated by the sect., namely, the area 


containing within it the particulao? dock in 
which the damage was caused ; Sn pltfs. 
were entitled to a limitation decree based 
on the tonnage of the B, — The Ruapehu, 
No. 2, [1929] P. 306 ; 98 L. J. P. 107 ; 142 
L. T. 96 ; 46 T. L. R. 667 ; 18 Asp. M. L. 0. 
64 ; sub nom. Green (R. & H.) & Silley 
Weir, Ltd. v, Ruapehu S.S, Owners, 86 
Com. Cas. 86. 

8108. Add, Annotation : — As to (1) Refd. Great 
Western Ry. Oo. v, Kassos Ste€^m Navigation 
Co. (1930), 144 L. T. 121. 

8121a. Whether Merchant Shipping Act, 1906 
(c. 48), s. 69, retrospective.] — ^Above sect., 
with reference to the calculation of the 
tonnage of a steamship for the purposes of 
limitation of liability, is not retrospective 
so as to apply to a coUision occurring before 
the Act came into operation, though the 
limitation of liability action was commenced 
after the Act came into operation. — The 
Langdalb (1907), 76 L. J. P. 164 ; 23 T. L. R. 
683. 

8182. Add. Amioiaiion: — Refd. Young v. Mer- 
chants Marine Insurance Oo. (1932), 37 Com. 
Cas. 260. 

8134. Add, Annoiutioyi : — Refd. Young v. Mer- 
chants Marine Insurance Co. (1932), 37 Com. 
Cas. 260. 

8135. Add, Annotation : — Refd. Young v, Mer- 
<*]iants Marine Insurance ('o. (1932), 48 
T. L. R. 579. 


Part XIX. — Liens on Ship, Freight and Cargo. 

8189. Add, Annotation : — Refd. The Zigurds (No. 1) 8215. Add, Annotation : — Consd. Dee Conservancy 

(1932), 48 T. L. R. 656. Board v. McConneU, [1928] 2 K. B. 159. 


PART xvm. SECT. 1. 

sm. Whether limitation binding on 
Crotvn.] — The Crown is not bound by- 
Merchant Shippini? Act, 1894 (c. 60), 
8. 603. Whore therefore the South 
African Railways & Harbours sued 
resp. CO. for damagres arising out of the 
sinking of a ship owned by resp. in the 
approach to a harbour & the latter 
pleaded sect. 503 : — Held : an ex- 
ception to this portion of the plea 
should have been allowed. — South 
African Rahways & Harbours v. 
Smith’s Coasters (Pty.), Ltd., [1931] 
App. D. 113.— S. AF. 

PART XVIII. SECT. 2. 

sa. Dunib barge.) — A lighter was not 
registered. & although originally fitted 
wit-h a rudder, at the time of the col- 
lision it had neither a rudder nor side- 
lights nor any means of propulsion. 
It was used by the owner to carry cargo 
from a deepwater port to a shallow 
water port : — Held : such a lighter 
was a ** ship within sect. 603 of 
Merchant Shipping Act, 1894. — Holy- 
MAN (William) & Sons Pty., Ltd. v. 
Marine Board of Launceston ( 1931 ). 
24 Tom, L. R. 64.— AUS. '' 


PART XVIII. SECT. 6, SUB-SECT. 4. 

$c. Onue of proof.) — Held : the onus 
was on petitioners of shelving that the 
damage did not arise on distinct 
occasions ; they must therefore 
establish that the second collision 
was caused by the same mistake as 
caused the first. — T he ** Luculute ” 
V. The “R. Mackay,” [1929] S. C. 
{Ct. of Sobs.) 401.— SCOT. 

PART XVIII. SECT. 5, SUB-SECT. 6. 

g I, the 

words englno-room space deducted ” 
as found in Canada Shipping Act, 

R. S. C., 1927, 8. 904, & in the corre- 
sponding provision of the Merchant 
gapping Act, 1 894, refers to the 
deduction allowed for propelling power 
as appearing in the certificate of 
registry. In calculating the tonnage 
of a ship in limitation of liability pro- 
ceedings, the tonnage allowed for the 
power propelling space must be adde d 
to the register tonnage. — Eastern 

S. S. Co., Ltd. v. Canada Atlantic 
Tranbit Oo., [1929] Ex, O, R. 103. 
—CAN. 

g U. HeM .* for 

the purposes of limitation of liability 
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under Merchant Shipping Act, 1894, 
8. 603. as amended by Merchant 
Shipping Act, 1006, s. 69, the words 
“ eiL^ue room space ” in soots. 78, 
603 of the Act of 1894, & in r. 3 in 
Schod. II. thereto, moan the whole of 
the space occupied by the propelling 
power of a steamship, including the 
engine room space, &, accordingly, the 
proper method of calculating the 
tonnage of a vessel for the above 
purpose is to add to the not register 
tonnage, as shown by the ship’s 
oertificate of re^try, the tonnage 
therein deducted ** on aooouut of 
raace required for propelling power,’’ — 
THE Millimumul (1929), 30 S. R. 
N. S. W. 401 ; 47 N. S. W. W. N. 170, 
191.— AUS. 


PART XIX. SECT. 1, SUB-SECT. 1. 

so. Whether assignable.) — Held: in 
an action for damages by ooUlsion, 
the sale of one of the ships by the owner 
does not disentitle him from enforcing 
a maritime lien on the other ship. 
Such a Hen is In general. & in such a 
ease as this is unassignable. — Durr v. 
The ** Pbogrbss,*’ [1928] Exch. 0. R. 
167.— CAN. 
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8216. Add. Annotaiion: — Refd. G.W. By. v. 
S.8. Mostyn, [1928] A. C. 67. 

8232. Add. Annotaiion : — Retd. The Zigurds (No. 4) 
(1932), 48 T. L. R. 663. 

8298. Add. Annotation : — Generally^ Retd. The 
Zigurds (No. 1) (1932), 48 T. L. R. 666. 

8406a. Lien tor wages & disbursements on same 
tooting.] — In June, 1931, the steamship 
M. was supplied by a firm of necessaries 
men with bunker coal, for which the then 
master bound himself & the ship, & in 
Jan. 1932, another firm supplied the ship 
with coal, for which the succeeding master 
boimd himself & the ship. In actions in rent 
in the names of the respective masters for 
disbursements : — Held : (1 ) the claims ranked 
pari passu & not in the inverse order of their 
attachment ; (2) the lien of the master for 
disbursements is the same as his lien for 


wages, & accordingly ranks on the same 
footing ; (3 ) the master’s lien for wages is post- 
poned to that of the crew. — The Mens, [1932] 
P.109; 101L.J. P. 67; 147 L. T. 260 ; 48 
T. L. R. 655. 

8406b. Disbursements by successive masters.] — 

The Mons, No. 8406a, ante. 

8409. Add. Annotation : — As to (2) Folld. The 
Mons, [1932] P. 109. 

8437a. ,] — The Mons, No, 8406a, anie. 

8448. Add. Annotation : — Generally^ Refd. The 
Zigurds (No. 1) (1932), 48 T. L. R. 566. 

8448. Add. Annotation : — Refd. The Zigurds (No. 4) 
(1932), 48 T. L. R. 663. 

8457. Add. Annotation : — Dlstd. The Zigurds 
(No. 1) (1932), 48 T. L. R. 566. 

8498. Add. Annotation : — ^Refd. The London, 

[1931] P. 14. 


Part XX.— Lighthouses. 


8511a. Liability as foreign-going ship — Effect of 
loading & unloading cargo at home ports on 
outward voyage.] — Under Merchant Shipping 
(Mercantile Marine Fund) Act, 1898 (c. 44), 
a vessel which has, at a home port, loaded 
cargo for abroad & has paid light dues for a 
voyage as a foreign-going ship & then calls 
at other home ports & loads cargo at those 
home ports with a foreign destination, is not 


Part XXI. — Harbours, 

8534. Add. Citation : — 26 L. G. R. 1. 

8543. Add. Annotation: — As to (1) Refd. British 
Trawlers Federation, Ltd. v. London & 
North Eastern Ry. Co. (1932), 48 T. L. R. 
491. 

8546. Add. Annotaiion : — Refd. Busby v. 

Avgherino, [1928] A. C. 290. 

8564a. Exemption — Abolition of.] — Held : the ex- 
emption claimed having been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the^ exemption to have 


liable in addition to pay light dues as a home- 
trade ship merely because she also loads 
cargo at one of those home ports & dis- 
charges it at her last home port of loading. — 
Trinity House Corpn. v. Cedar Branch 
S.S. Owners (1930), 46 T. L. R. 641 ; 143 
L. T. 352 ; 74 Sol. Jo. 438 ; IS Asp. M. L. C. 
161. 


Docks and Piers. 

been proved, it was abolished by Shipping 
Dues Exemption Act, 1867 (c. 15). — New- 
port Corpn. v. Isle op Wight Farmers* 
Trading Society, J/td. (1928), 92 J. P. 109. 

3594 a. Construction of special Act against 

company.] — By the Liverpool Dock Acts of 
8 Anne & 2 Geo. 3, certain tonnage duties 
are payable to the dock co. on all vessels 
sailing with cargoes outwards or inwards, so 
as no ship shall be liable to pay moi’o than 
once for the same voyage out & home. This 
is one entire duty imposed upon one entire 


PART XIX. SECT. 1, SUB-SECT. 4.-- 
B. (a), 

b 1. .]— Services performed 

by a man engaged to superintend the 
inHtallation of machinery in a ship, to 
have charge of all the operations of 
llttlng out, purchasing supplies, & 
linding occupation for the ship, etc., 
do not create in his favour a maritime 
lien. His subsequent assumption of 
the duties of nuister invomng the 
navigation of the vessel would. If 
properly proven, create a maritime lien 
for his services during the period when 
liG was engaged in carrying out his 
Mutlos as master. — NioHoiaoN & Shaw 
r. The Joyland, [1931] Ex. 0. R. 70.— 


PART XIX. SECT. 4, SUB-SECT. 1. 

8870 I. Determined by lex fori.y 
I he .<4. was an American vessel o 
which H. & E, Holding Company Inc 
York held a mtge. Mossr 
B., c. & M., Inc., of Connecticut ha 
tnmiab^ certain neoessaries to tl; 
vessel, for which the laws of the Unite 
btates gave a maritime lien. Tl 


v<.‘HHel was subsequently libelled & sold 
in Now Brunswick, Canada, & the 
proceeds of the sale were deposited In 
ct. for subsequent dislribution, The 
mtgee. appcai*cd & claimed that his 
mtge. should be prt)ferred to the claim 
of materloimiui : — Held : though by 
English law a maritime lien created by 
a foreign law, under circumstances 
which do not give rise to a maritime 
lien according to English law. Is re- 
cognised ; the priority wdjich it will be 
given in the distribution of proceeds 
is treated os relating only to the remedy 
determined by the law of the forum at 
which the vessel is libelled & sold, the 
mtge. should be preferred to the claims 
of the materialman. — M akquis v. 
The Astokia, 11931 J Ex. C. R. 195. — 
CAN. 


PART XXL SECT. 1. 

8p. Lease of wharf — Ejectme/niA — 
Where a wharfslde site in the B. 
Harbour E. Loudon, had been leased 
to applt. by the Union of S. Africa, 
who was the owner of the site, & an 
action for eieotment had been brought 
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by the S. African Rys. & Harbours ; — 
Held : as pltf. was the Governor- 
General In Council, who in railway & 
harbour matU^rs sued in the name of 
the R. African Rys. & Harbours as 
directed by sect. 05 of Act 22 of 1910, 
& who owned the wharfslde site, a 
contention that pltf. was not the 
owner of the site could not he sus- 
tained. — Winter v. S. African Rys. & 
Harbours, 11929] App. D. lOO. — S. AF. 

PART XXL SECT. 4. 

b i. Ship sunk in harbour 

— LiahUUy of owner for expenses of 
lighiino, buoying dt destructiemA — Reg. 
03 of the regs. under Hallways &: 
Harbours Kegrulatloo, Control & Man- 
agement Act is ultra vires in so far 
as it purports to provide that the 
expenses reasonably Inoorrod by the 
administration in the lighting, buoying, 
& destruction of a ship sunk In tho 
harbour may be recovered from the 
owner or hls agent. — Smith’s Coasters 
(Proprietary), Ltd. v. South African 
Railways 3c Harboxhis, U930] N. L. R. 
103,— S. AF. 
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voyage out & home, if there be either an out- 
ward or an inward cargo in such voyage, 
but without making any advance if there 
should be both. 

Must we not suppose that the legislature 
intended to use these words in the sense 
in which they are commonly understood ; 
that is, as descriptive of a voyage com- 
mencing from & terminating in the country 
to which the ship belongs, or, as here, in 
some particular port of such country ? If 
the words would fairly admit of different 
meanings, it would be right to adopt that 
which would be most favourable to the 
interest of the public, & most against that of 
the CO. ; because the co. in bai’gaining with 
the public ought to take care to express 
distinctly what payments they were to 
i*eceive ; & because the public ought not to 
be charged, unless it be clear that it was so 
intended (Lord Ellenborough, C.J.). — 
Gild ART v, Gladstone (1809), 11 East, 675 ; 
103 E. R. 1107. 

Annotations : — Consd. Portsmouth Floating Bridge Co. 
Nance (1843), 0 Scott N. R. 823 ; Stockton & DarlingiUm 
liy. Co. V. Bari*ett (1844), 7 Man. & G. 870 ; Pryco v, 
Monmouth Canal & Hy. Co. (1879), 4 App. Cos. 197. 

8629a. No duty to disclose condition 

of berth.] — Pltfs.’ steamship was damaged by 
lying in an uneven beiih at a wharf owned by 
defts., a railway co. Lefts.’ harbour master 
at the wharf acted as ship’s agent for pltfs. 
for the limited purposes of reporting the ship 
at the Custom House, paying the pilot, & 
. providing the master with funds to pay the 
labourers discharging the cargo. Before 
pltfs. arranged to send the vessel to the 
wharf the harbour master had in writing 
informed them that the berths were “ per- 
fectly safe for steamers to lie aground.” 
Defts. alleged that the vessel came to the 
wharf subject to printed conditions, known 
to the harbour master, whereby the railway 
co. did not rei)resent, warrant or guarantee 
that the berths alongside the whaif were 
safe or suitable for the accommodation of 
vessels, & all vessels brought alongside 
remained at the sole risk of their owners & 
on the terms that the co. should ” in no 
event whatever be liable for any damage 
. . . however caused to or suffered by any 
such vessel.” The harbour master did not 
in fact know that the berfh was defective : — 
Held : (1) even if the harbour master ought to 
have known of the defective condition of the 
berth, which was doubtful, it was not his 
duty to impart to pltfs. information, acquired 
as harbour master, which would be against 
the interests of defts. & of the harbour master 
to disclose ; (2 ) the notice did not form part of 
the contract between pltfs. & defts., & afforded 
defts. no defence ; & accordingly pltfs. were 
entitled to judgment. — The Hayle, [1929] 


P. 275 ; 99 L. J. P. 146; 141 L. T. 429 ; 45 
T. L. R. 660; 18 Asp. M. L. C. 60. 

8643. Add, Annoiation : — Generally, Refd. Dee 
Conservancy Board v, McConnell, [1928] 2 
K. B. 159. 

8645. Add, Citations 92 J. P. 18 ; 44 T. L. R- 
179 ; 72 Sol. Jo. 16 ; 26 L. G. R. 91 ; 17 
Asp. M. L. O. 367. 

Add, Annotation : — Consd. Dee Conservancy 
Board v. McConneU, [1928] 2 K, B. 169. 

8661. Add, Citations : — affd, (1927), 138 L. T. 
382 ; 26 L. G. R. 1 ; sub nom, Boston 
C oRPN. V, Witham Outfall Board, 92 
J. P. 1, H. L. 

8665. Add, Ayinotations : — Consd. Dee Conservancy 
Board V. McConnell, [1928] 2 K. B. 169; 
Guilfoyle v. Port of London Authority, [19321 
1 K. B. 336. Refd. Blundy, Clark & Co. v, 
London & North Eastern Railway (1931), 
100 L. J. K. B. 401 ; Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 
540. 

8688a. .] — The IIayle, No. 8629a, a7ilc, 

8697a. Damage “ in connection with towage — 

What amounts to.] — PJtfs.* steamship with 
two tugs in the employ of defts., the Port of 
London Authority, fast to her, was proceed- 
ing from the Albert Dock to the Victoria 
Dock. Defts.’ lock foreman had signalled 
to her to enter the narrow Cutting, some 
300 feet long, between the two docks, but 
at about the same time he had signalled to 
another tug that she could enter the Cutting 
from the opposite end. In order to avoid 
collision with that tug the steamship put her 
engines astern, with the result that she got 
out of position & struck the walls of the 
Cutting, doing herself damage. Defts. relied 
on the terms of the t^owage contract, which 
contained a clause that the owners of the 
ship being vowed or transported would ” in- 
demnify & hold harmless the Port Authority ” 
against claims in respect of damage of any 
kind ” arising in the course of & in connection 
with the towage or transport,” & whether 
caused or contributed to by any negligence 
on the part of the Port Authority’s servants ; 
— Held: (1) the clause was not an indemnity 
against parfy party claims, but only 
against third party claims ; (2) the damage 
did not arise ” in connection with ” the 
towage or transport ; & accordingly the 

shipowners were entitled to recover the 
amount of the damage caused by the negli- 
gence of defts.’ servant. — The Carlton, 
[1931] P. 186 ; 100 L. J. P. 100 ; 145 L. T. 
423 ; 47 T. L. R. 517 ; 18 Asp. M. L. C. 
240. 

8698a. Whether applicable to party & party 
claims.] — The Carlton, No. 8697a, ante. 


PART XXL SECT. 7. 

sr, LiabilUy of caretaker of buoys - — 
Damage io indtvidual .] — HARiaNS v. 
Bknhon (1896), 33 N. B. R. 93.— 

CAN. 

PART XXL SECT. 12, SUB-SECT. 2.- - 
B. (b). 

8685 ill. .)— lu an action of 

OaniaiffCfl hroiif?bt by a shipowner 
against harbour trustees for Injuries 
sustained by his ship through being 
given a foul berth in their harbour, it 
was c.stablished that the berth in 


question was in a tidal river: that 
debris discharged IntK) the bertn from 
a sower formed a mound on the 
bottom of the berth which was a 
danger to ships taking the ground at 
the ebb of the tide ; that when dredg- 
ing the berth defenders. In view of 
this tendency, made It their practice 
to dredge at the torus of the mound 
to a greater depth than at other parts 
of the berth, but that no I'ogtilar 
system of examination existed ; that 
the berth had in fact been died^d 
some three weeks before the ship 
arrived, but that no special precaution 
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had been taken to ascertain Its con- 
dition before assigning her to it : — 
Held : defenders had failed to estab- 
lish that they had taken reasonable 
care to make sure that the berth should 
bo in a safe condition for vessels using 
it; 8c accordingly, as the ship had 
been injured owing to the condition 
of the berth, defenders were liable for 
the damage occasioned by their 
negllgenoo. — C obmack (Owner op the 
8.H. CopiNTON »’) V. Dundee Har- 
noun Trustees, [1930] S. O. 112. — 
SOOT. 
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8700. Add* Annotatione : — Consd. McAlister (or 
Donoghiie) v. Stevenson (1932); 101 L. J. 
P. C. 119. Reid. Oliver v. Sadler & Co., 
11929] A. C. 684 ; Bottomley v. Bannister 
(1931), 101 L. J. K. B. 46. 

8711a. .] — The Hayle, No. 8629a, anie, 

8715. Add. Citaiions : — 138 L. T. 286 ; 17 Asp. 
M. L. 0. 347 ; 33 Com. Cas. 79. 

Add. Annotations: — As to (1) Folld. Wickett 
V. Port of London Authority (1928), 138 L. T 
668. Refd. The Hayle, [1929] P. 276. 

8715a. -.1 — Pltf., a lighterman, was in 

charge of a barge, which was being taken from 
a dock through a lock. The dock A lock 
were both the property of defts. While pltf. 
was navigating the barge under the orders 
directions of defts., a rope attached to the 
barge broke & struck pltf., causing him 
personal injuries. Pltf. had no option to 
refuse to take the rope on board. Defts. 


relied on the terms of a notice, exhibited on 
the pierhead of the lock, to the effect that 
lightermen availing themselves of the 
facilities & as.sistanc© of defts.’ servants 
must do so at their own risk, & upon the 
understanding that no liability whatsoever 
should attach to defts. or their servants for 
any injury from whatever cause arising to or 
by the cr^t or to or by any person on board 
thereof : — Held : the words of the above 
notice were primd facie adequate to exempt 
defts. from liability for the negligence of 
their servants, tfe the fact that pltf. was 
compelled to regulate the barge according to 
the directions of the dockmaster was in no 
way inconsistent with the fact that he was in 
the circumstances “ availing himself of the 
facilities & assistance ” of defts., & did not 
deprive defts. of the exemption afforded by 
the notice. — Wickett v. Port of IjONdon 
Authority, [1929] 1 K. B. 216 ; 98 L. J. 
K. B. 222; 138L. T.668. 


Part XXIII. — Pleasure Yachts. 


8732a. Survey by Lloyd’s Register —Liability of 
individual surveyor — Negligence.] — Pltf., who 
was the owner of a yacht, requested the 
society known as Lloyd’s Register to make a 
special survey of the yacht for classification. 
The society stipulated for freedom from lia- 
bility, & the survey was conducted by two of 
the society’s surveyors. Deft., who was one of 
these two surveyors, was responsible for the 
mainmast. The society certified that the 
yacht had been reported to be in a good & 
efficient state & tliat slie had been classed as 
Al. In fitting out the yacht for sea pltf. 
found that the maintnast was rotten in places 


& wholly unfit for use, & he claimed damages 
from deft, for negligence & breach of duty : — 
Held : there was no privity of contract 
between plt.f. & deft., & that independently 
of contract deft, owed to pltf. no duty of 
care or skill with regard to the survey, & 
therefore the action failed. — Humphery v. 
Bowers (1929), 45 T. L. R. 297 ; 73 Sol. Jo. 
191 ; 34 Com. Cas. 189. 

Yacht broker —Business carried on by executor 
— Duty not to enter into competition.] — ■ 

See Executors, No, 6977a, ante. 


Part XXV. — Requisition of Ship by Government. 


8733. Add. Annotation : — As to (2) Distd. Ensign 
Shipping Co. v. I. R. Comrs. (1928), 139 L. T. 
111 . 

8749. Add. Annoiaiion Consd. Clan Line 

Steamers v. Board of Trade, [1928] 2 K. B. 
567. 

8750. Add. Aymotations : — Consd. Clan Line 

Steamers v. Board of Trade (1928), 140 Ij. T. 
33 ; The Clan Maiheson, [1929] C. A. 
614. Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534. 

8751. Add. Annotations : — Consd. Hain S.S. Co. 

Board of Trade, [1928] 2 K. B. 634. Refd, 


Clan Line Steamers v. Board of Trade, 
The Clan Matheson, [1929] A. C. 614. 

8753. Add. Annotations : — Consd. Clan line 

Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 614; Hain S.S. Co. 
V. Board of Trade, [1928] 2 K. B. 634. 

8754. Add. Aymotalion : — Refd. Clan Line Steamers 
v. Board of Trade (1928), 97 L. J. K. B. 736. 

8755. Add, Aymotations : — As to (1) Consd. Clan 
IJno Steamers v. Board of Trade, [1928] 
2 K. B. 667, Refd. Hain S.S. Co. v. Board 
of Trade, [1928] 2 K. B. 534. As to 
(2) Apld. Board of Trade v. Hain S.S. Co., 


PART XXV. SECT. 2 . 

8748 i. Aynounl of 
JiUereat .] — The Crown, in Apr. 1918, 
pursuant t.o Order in Council passed 
under War Measures Act. 1914, 
itiqulsitionod resps.* ship. The Ex- 
chequer Ct. of Canada fixed tho coni- 

S onsation at $11,000 with interest 
iioreon from date of requisition to 
date of judgment. Tho Crown ap- 
pealed against tho allowance of 
intoi'est : — Held : tho allowance for 
Interest should bo sot aside. The 
right to interest does not depend on 
the income earning capacity of the 


property requisltioued. Whore interest 
Is allowed, it is on the ground of express 
or implied contract or by virtue of a 
statute : & no such ground existed 
here. Interest was really asked for 
hero as damages for detention of the 
oonipeiisation money ponding tho 
ascortalumont of what was duo : & 
as such it could not bo recovered. — 
R. V . MaoKay, [19.30] S. C. R. 130; 
1 D. h. R. 1005 ; revsg. in pari, [1928] 
Ex. C. R. U9.— CAN. 

h I. Value al lime of reguieition,] 

— The S. was requisitioned by the 
Canadian Government in 1918. In 


1924 the claimant was uotiflcjd of tho 
release of the vessel. At that time 
she was lying partly siibrnorged, at 
Kingston, a derelict hulk of uo value, 
& claimant refused to take delivery 
thereof : — TfeUl : on tho facts, the 
question of hire disappeared, & that 
th(^ controversy resumed itself into a 
question of comporisatlon for the value 
of the vessel so appropriated, as at the 
date of the requisition thereof, & not 
for the profits that could have been 
made out of tbe vessel during the 
period of requisition. — Mackat r. R., 
[1928] Exoh. C. R. 149 ; on appeal. 
[1930] S, C. R. 130.— CAN. 
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[1029] A. O. 534. Gonsd. Clan Line Steamers 
V. Board of Trade, The Clan Matheson, [1929] 
A. 0. 614. 

8765a. .1-— The C. M. waa re- 

quisitioned on behalf of the Crown in 1917 
by a charterparty, which provided that the 
Cn>wn should not be Liable for marine risks, 
but should be liable for ** all consequences 
of hostilities or warlike operations.** Whilst 
so requisitioned, the C. M, sailed from New 
York in convoy, destined for Nantes, then 
a war base, but also an ordinary commercial 
port, with a cargo, 84 per cent, of which 
in weight was for the civil commissariat, &; 
16 per cent, in weight was for war purposes. 
She was the third ship in the second column 
from the port hand in the convoy, another 
vessel, the PF. F., which admittedly was at 
all material times engaged upon & carrying 
out a warlike operation, being in the corre- 
sponding position on the port column. 
While the convoy was pi*oceeding at night 
without lights the steering-gear of the C. M, 
suddenly broke down, she sheered seven points 
off her course & came acmss the bows of the 
TF. F.y by which she was struck & simk. 
There was no negligence on the part of those 
on board the ( 7 . M, : — Held : (1) the 


arbitrator was entitled to find that the 
( 7 . M, was at no material time engaged, 
upon or carrying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of war material ; (2) the loss of 
the C. M. was not the conseauence of a war- 
like operation, inasmuch as the dominant & 
direct cause of the loss was the break-down 
of her steering-gear ^ her sheering off her 
course. — Clan Line Steamers, Ltd. v. 
Board of Trade, The CJdan Matheson, 
[1929] A. 0. 614 ; 98 L. J. K. B. 408 ; 141 

L. T. 275 ; 46 T. L. R. 408 ; 36 Com. Gas. 

16 ; 18 Asp. M. L. 0. 1, H. L. 

Add. Annotaiions : — As to (2) Dlstd. Board of 
Trade v. Hain 8.S. Co., [1929] A. O. 634. 
Generally, Retd. Lazard Bros. & Co. v. Brooks 
(1932), 37 Com. Cas. 224. 

8760. Add. Citations [1928] 2 K. B. 634 ; 139 

L. T. 666 ; 34 Com. Cas. 1 ; 17 Asp. 

M. L. C. 520, C. A. ; affd. sid) nom. Board op 
Trade v. Hain S.S. Co., [1929] A. C. 634 ; 
98 L. J. K. B. 626 ; 141 L. T. 436 ; 45 
T. L. R. 660 ; 36 Com. Cas. 29 ; 18 Asp. 
M. L. C. 15, n. L. 

Add. Annotation : — As to (2) Apld. Clan Line 
Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 614. 


Part XXVI. — The Trinity Masters. 


8788. Add. Annotaiions: — As to (1) Refd. The 
Otranto, [1930] P. 110 ; Hall v. British Oil 


& Cake Mills (1930), 23 B. W. C. C. 629 
As to (2) Apld. The Tovarisch, [1930] P. 1. 
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Vol. ZUL Case 


SMALL HOLDINGS, SMALL DWELLINGS AND 

ALLOTMENTS. 

Part III. — Allotments. 

23. After this case add : — Exemption from rates .] — See Local Government Act, 1929 (c. 17), s. 07. 


PART 1. SECT. 6. 

sa. Aoreement to quU before expiry of 
lease — SvbseQuent demand for renewal — 
Small Landholders (Scotland) Act, 1911, 
8. 32.] — A statutory small tenant, under 
a lease terminating at Whit Sunday, 
1929. entered into an ain^cment with 
bis landlord to quit the holding at 


Martinmas 1926, the landlord under- 
taking to buy the straw produced at 
the threshing of that year's crop, 8c 
to pay certain compensations. On the 
faith of the agreement the landlord 
advertised the farm for sale with entry 
at Martinmas 1926, & the farm was 
sold. The tenant, who knew of those 


proceedings, refused to remove when 
the term arrived, 8c some days later 
took up the position that he was 
entitled to a renewal of his lease under 
above sect. (4) : — Held : above sect, 
did not apply to the circumstances of 
the case.-^HEYNE v, Paterson, [1929 1 
S. O. (Ct. of Bess.) 119.— -SCOT. 


1 



Cases 6-1103. 


English and Empibe Digest Supplement, 


SOLICITORS. 

Part II. — Admission and Registration. 

6. Add. Annotation : — Refd. Edwards v. A. G. for Canada (1929), 46 T. L. R. 4. 


Part IV. — Solicitor and Client. 


699. Add. Annotation: — ^Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

813. Add. Ciialion :-~affd. (1929), 46 T. L. B. 
264, C. A. 

904a. .]--IiUCK V. Meyleii (1928), 72 

Sol. Jo. 337. 


962a. Exchange of lands.] — ^Bahtter v. Gambriix 
( 1932), 76 Sol. Jo. 868. 

1096. Add. Annotation : — ^Refd. Be Lloyds Bank, 
Ltd., Bomze & Ijederman v. Bomze, [1931] 1 
Oh. 289. 

1108. Add. Annotation : — ^Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 48 T. L. R. 114. 


PART II. SECT. 2. SUB-SECT. 1. 

sx. Effect of alteration of law — On 
right to admission.] — Appet. on July 30, 
1930, entered into written articles with 
an attorney who had not been in 
practice for seven yiiars. On Aug. 1. 
1930, H. S. C., Ord. 32, r. 53, was 
repealed & a new mle was substituted 
which provided that no attonicy who 
had not iiractised In Natal for at least 
seven years should be entitled to take 
under articles any candidate attorney. 
Appet. applied for admission as a 
candidate attorney & the application 
was opposed by the Law Society : — 
Held : granting the application, by 
entering into the articles prior to the 
repeal of r. 53 appet. had acquired a 
right which was preserved to him by 
sect. 13 of Act 5, 1910. — Ex p. 1)15 
80 UZA (1930), 51 N, L. R. 221.— 
S. AF. 

PART 11. SECT. 2, SUB-SECT. 5. 

sm. Absence rinring illness — Ad- 
ditional service.]- The Rules of tla^ 
Coiuicil -of Legal Education provided 
that an art icled clerk may servo under 
special provisioiLs in the articles for 
such term as is necessary to complete 
the full tiTin of service required by 
tiio rules, where ho has been absent 
from the service for a period not 
(ixceeding thirty days in each year 
with the consent of the person to whom 
he is bound. An articled clerk, whoso 
articles contained sneh special pro- 
visions whose required term of ser- 
vice was four year.s, was absent from 
service during tiin fourth year for 
114 days owing to illness. Under the 
special provisions in the articles he, 
served for an additional period of thirt,y 
days, which ended on Apr. 16. He 
continued to serve the master, & on 
June 27 entered into supplementarj" 
articles for a farther period of eighty - 
four days : — If eld .* the clerk’s servieo 
did not comply with the requirements 
ns to service under articles, & a special 
order that his service had been sufficient 
should be refused . — Ex p. Aiitoiin, 
1 1931 1 V. L. R. 292 ; Argus L. IL 210. 
- AUS. 

PART II. SECT. 6. 

179 i. When application granted — 
Solicitor called to the Bar — Appointed to 
judicial office — Office abolished.] — A 
holr., admitted In 1894, was struck olT 
the roll at his own request in 1900 in 
order to be called to the Irish liar. He 
was called to the Bar in the latter year. 
In 1918 h€^ became a judge of the 


Chancery Dlv. of the then High Ct. in 
Ireland, & later in the same year a 
Lord Justice of the then Ct. of Appeal 
In Ireland. He held the latter office 1 
until 1924, when, following tho change I 
of government in Ireland, the office ' 
was abolished. Subsequently ho was 
called to the English Bar, but, owing 
to Uliiess, was compelled to abamlon 
his practice. Ho was then disbarred 
both in Ireland & in England at bis 
own request, with a view to bis being 
readmitted a solr. in the Irish Free 
State. Ho now applied to be so re- 
admitted. Tho Incorporated Law 
Society did not oppose tho ajpplieatlon : 
— field : tho application bo granted 
having regard to tho special circum- 
stancos of the case, viz., that appet. 
did not retire from his Judicial office 
voluntary, but owing to its abolition ; 
that as a solr. he would not be an 
officer of, or practise in, any cL. in 
which he sat as a judge ; that upwards , 
of five years had elapsed since ho had ! 
cfHioed to bold indicia I office, & during 
the gi’euler iiart of that time he hacl 
lived out of Iwdand ; & that tiie reason 
for the application was tho state of his 
health, w'hich required active occupa- 
tion, this motive displacing the idea 
of any iiuproiKu* or corrupt considera- 
tion behind tho applicmtion. Appet. 
was, however, requhiod to give an 
undertaking that he would not seek 
personal audience in any of tho cts. — 
He Soi.TcnoRfi Act & Sir James 
O’Connor, [1930] I. R. 623.— IR. 

PART IV. SECT. 1, SUB-SECT. 1. 

380 ii. .]' it is the duty of a 

solr. to obtain a written authority 
from his client before lie commonccis 
a suit.— Sale & Sale v. McMillan, 
119311 4 V. L. R. 203 ; O. R. 418; 
revsd. on other grounds, [1932] 2 D. L. IL 
:;15 ; S, C. R. 543.--CAN. 

PART IV. SECT. 1. SUB-SECT. 3. 

t i. .3 — Where a solr. 

lias undertaken legal business without 
a written retainer, & afterwards has 
a dispute with the client as to the 
authority conferred thereby, & there 
Is nothing but assei-tion against 
assertion, tho ct. must accept the 
client’s denial as against the affirma- 
tion of the solr. — E ccleb v. Russell, 
[1928] 3 W. W. R. 765 ; affd., [1929] 3 
J). L. R. 32; 2 W. W. R. H3.— CAN. 

t ii. .] — A solr. may 

prove tho fact of his retainer by a 
client without the production of a 


written retainer, but if tho only 
ovidouoo as to retainer is on affidavit, 
&r consists merely of assertion & 
couutor-assertion, the solr. fails to 
prove tho retainer. — M urphy v. Lies- 
EIELD (1930), V. L. R. 142 ; Argus 
L. II. 94.— AUS. 

PART IV. SECT. 1, SUB-SECT. 7.— F. 

sy. Joint retainer — Denial of liabUtty 
— “ Reasonably necessary services .**] — 
Northern Like Ass’ce Co. or Canada 
V. McMabter, [1928] 3 D. L. R. 497 ; 
[1928] S. C. R. 612 ; affg. S. C. subnorn. 
He Solicitors, 33 O. W. N. 175. — CAN. 

Bz. Whether permissible — Separate 
defences --No conflict of inicrcst .] — 
^Vbero there Is no conflict of Interest 
botw’ecn co-defts. so far os tho action 
is concerned, there Is no roason w'hy 
a solr. who had acted os solr. for one 
of them prior to tho action & with 
roKpect to it should not act as the 
other’s solr. & counsel In the action, 
even though they put in stqiarate 
defences. — ^AVaddkll w. Gray-Camp- 
RELL, Ltd. & SOARROW, [1929] 3 

I). L. U. 488 ; 2 W. W. H. 113; 2.3 
«. L. Jl. 527 : revsg., [1929] 2 D. L. R. 
362; 1 W. W. R. 241.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. - 

A. (c). 

I i. Liability of Sidicilor .] — 

Moran v. Schermerhorn (1858), 2 
J’. R. 2GI.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

B. (d). 

la. Submission to judgment.] — Dunuo 
V. Marston Corpn., [1928] 1 D. L. R. 
225 ; [1927] S. C. R. 526.— CAN. 

PART IV. SECT. 3. SUB-SECT. 3.— B. 

r i. -1 — 'I’lio same considerations 

wliicb apply to a imrchaso by a solr. 
from bis client apply also to a sale by 
a solr. to bis client ; Sc tho obligations 
of a clerk in the service of a solr., tn 
whom tho solr. has deh*gatod a matter, 
or to whom the solr.’s client goes diri'ct, 
are no loss in the niatfar upon which 
the clerk proceeds than are the obliga- 
tions of the solr. himself. In such 
circumstances the solr.’s clerk will 
stand in a fiduciary relation to the 
client, although there be no privity of 
contract between blmself & such client : 
ife before selling bis own property to tho 
client ho will be bound tn make full 
disclosure to such client of his Interest 
in such property. — Blair v. Martin, 
[1929] N. Z. L. R. 225.— N.Z. 
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Part VI. — Remuneration 

1208. After this case add ; — 

Tender of debt without costs — ^Before action 
brought.] — See Bankers, Vol. III., p. 200, 
No. 463 ; Contract, Vol. XII., p. 327, 
Nos. 2720, 2721. 

1207. Add, Annotation: — As to (1) Consd. Rc 
Debtor, [1929] 2 Ch. 146. 

1228a. Agreement to give security.] — ^By 

Attorneys’ & Solrs.* Act, 1870 (c. 28), s. 4, 
amended by Solrs. Remuneration Act, 1881 
(c. 44), ss. 2, 8, a solr. may make an agree- 
ment in writing with his client respecting 
the amount & manner of payment for the 
whole or any part of any past or future 
services, fees, charges, or disbursements in 
respect of contentious business done or to be 
done by the solr. either by a gross sum or by 
commission or percentage, or by salary or 
otherwise, & either at the same or at a greater 
or at a loss rate as or than the rate at which 
he would otherwise be entitled to be re- 
munerated : Provided tliat the amount 
payable under the agreement shall not be 
received by the solr. until the agreement has 
been examined & allowed by a Taxing 
Master ; — Held : this section does not apply 
to an agi'eemcnt by a client to give his solr. 
security, whether by way of a charge upon 
or an assignment of part of a fund to be 
received by the solr. for the amount of costs 
to which upon taxation the solr. may be 


of Solicitors — Costs. 

found to be entitled ; but an agreement to 
that effect may be made orally & without any 
writing between solr. & client. — Jonbsoo v. 
Evening Standard Co., Ltd., Re Under- 
taking BY Wingfields, Halse & Tbustbam, 
[1932] 2 K. B. 340 ; 101 1;. J. K. B. 147 ; 147 
L. T. 49, C. A. 

1275. Add, Annotation : — ^Refd. Ward v. British 
Oak Insurance Co., [1931] 2 K. B. 037. 

1891 a. To what court appeal lies — Divisional 
Court— Not ‘‘ matter of practice & procedure " 
within Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 31 (3).]— Resps., a 
tirm of solrs., acted for applt. in defending 
him in criminal proceedings before magis- 
trates & at the assizes. Applt. was found 
guilty & sentenced to imprisonment. In 
respect of those proceedings resps. delivered 
their bill of costs in summary form to applt.’s 
attorney, who paid it. A few years later 
applt. took out an originating summons 
under Solicitors Act, 1843 (c. 73), asking for 
delivery of a detailed bill of costs. The 
master made an order for its delivery. The 
judge at chambers set aside the master’s 
order, but gave leave to appeal : — Held : 
the appeal did not relate to a matter of 
practice & procedure within above sub-sect., 
& therefore that the appeal lay not to the 
Ct. of Appeal but to the Div. Ct. — Re 
WilTJERS & Co., [1930] 2 K. B. 192 ; 99 


PART VI. SECT. 1. 

0 i. .] — Whei*e tbero Is no tariff 

of costs which can ho applied to 
charges for business done by a solr., & 
there Is no specific contract between 
the solr. & his client, tho general 
custom it practice of solrs. Is to be 
the guide, if such custom or practice 
exists : If there is no custom, the value 
of the services ixindeicd Is to be 
(istimated on a Quantum meruit, — lie 
Koyal Bank of Canada r. Mars 
(N o. 3), Tie McLean & Cook, 11 1)31 J 
I W. W. R. 138 ; 25 S. h. H. 225.— 
CAN. 

e ii. .1 — ^McLean v. Cook, 111)31 1 

4 D. L. K. 904.— CAN. 

h i. liif/ht to charge comiuisHum — 
ValuiUg of Order ,] — Ord. 65, r. 29, of 
IJie Supreme Court Rules, which pro- 
vides tnot, “ In the absence of special 
figreernent a solr. shall bo entitled to 
(Charge his client a commis.sion in lieu 
of costs on the collection of accounts 
or claims according to the following 
scale . . . :~/Ield : valid & given 
effect to in the present action. — Corn- 
wall & Aroiubald r. Doyle CJon- 
TRACTINO Co., Ltd., [19321 1 

W. W. R, 8.— CAN. 

r i. .1 — Whore a 

coUusivo settlement between the parties 
to an action has the effect of depriving 
the solr. of one of them of his lien for 
costs, the opposite party will bo made 
to pay them. The Intent to defraud 
tho solr. may be inferred from tho 
actions of the parties. — O birek v. 
Bifrost Bural Munioipauty & 
Coleman (No. 2), [19311 1 W. W. R. 
359 ; 2 D. L. R. 476 ; 39 Man. L. R. 
357.— CAN. 

r il. .1 — Tho rule that 

a collusive settlement between the 
parties to an action will not bo per- 
mitted to deprive a solr. of his lion for 
costs, is appiioable to the case where 
the aotion was one for damages which 
bad not ripened into jufemeut. — 
PoNSER V . A. H. MoDiarmid Oo., Ltd., 
& Foster & MoQuarrie, [1931] i 


W. W. R. 362 ; 2 D. L. R. 598 ; 39 
Man. L. li. 360.— CAN. 

f! i. No conirctei to do work at 
sum named.] — The solrs. rendered to a 
client a bill of costs amounting to 
8750 for services in drawdng a will for 
the client. Upon taxation tho taxing 
officer allowed the amount charged 
Held : there was no agrcenieut as t<» 
the amomit & no obligations upon th(^ 
solrs. to state to the client during the 
course of preparation that their 
original rough estimate of the |)ro- 
bablo amoiiJit of their bill, before lla^y 
l\a(i entered upon the work, which 
proved to take ninety hours of th(5 
time of one of the solrs. in eonsulta- 
tious, drifting, revising, redrafting, 
etc., was inadequate ; & the uiuount 
of the bill was not excessive.— lie 
Solicitors, [19311 1 D. L, It. 819 ; 00 
O. L. R. 443.— CAN. 

b1. Right of assignee io issue execidion.] 
— A llrm of solra. with a c*ertificato of 
taxation of a bill of costs against applt. 
herein made, for valuable eonsidora- 
t ion, an absolute assignment of the 
costa to resp. hci’ein. Res]). then 
obtained an order from a judge, 
giving him liberty to issno execution 
against appit. upon the ccTtltlcMite. 
On appeal : — Held : the appeal should 
ho dismisaod. — Rc Taja Sinoti 
NurrA Singh, [1932] 2 W. W. R. 671 ; 
4 D. L. R. 303.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3,— A. 

sb. Absence of agreement us to scale 
of cmnmissimi — Effect.] — Where a solr. 
& client agree that tho former’s rc- 
mimcration for ooUeotlng a claim shall 
1)0 a commission, but they decide to 
leave tho matter of the scale of the 
commission in abeyance, the solr., if he 
intends to exact payment according to 
the scale provided by Ord. 65, r. 27, 
rog. 29, should draw tho client’s 
attention to said rule & give the client 
to understand that, in tho event of tho 
soolo of commission, not being other- 
wise agreed on, ho will apply the rule 
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lu demanding payment. The failure 
bo so inform the client was hold to be 
good canso in tho present case for 
depriving tho solrs. of their costs. — 
Cameron & Cameron v. Boulton, 
[1930] 3 W. W. R. 61 ; 4 D. L. R. 1021 ; 
43 B. C. R. 30.— CAN. 

sc. “ Fair d' reasonable ” — Whai fs.] 
— In deciding whether a contract 
between a solr. & client is “ fair & 
reasonable to the client,” within 
sect. 73, Law Society Act, B. S. M., 
1913, tho word ” fair ” is to be taken 
as relating to tho means by which tho 
contract was brought about, & reason- 
able ” as ixdating to the quantum of 
rcmuncrutiou therefrom rosulling to 
the solr. In deciding whether the 
amount is reasonable the actual work 
which the solr. was called on to do is a 
factor but not the sole factor to be 
coTisldcred *, & where the contract la 
one on the contingency & percentage 
basis, tho more fact that under the 
peieentago agreed on the amount 
payable to the solr. in tho event of 
success has turned out to ho In excess 
of tho costs taxable on the ordinary 
solr. & client basis is not groimd for 
holding tho contract unreasonable. 
Tho reasonableness of such excess miwt 
depend on the reality & extent of the 
risk the solr. undertook & tho amount 
of work anticipated at the time ho 
assumed his obligation. — Galbraith 
V. Murray. Robertson & Thomas, 
[1930] 3 W. W. 11. 120; 4 D. L. K. 
1 005.— CAN. 

PART VI. SECT. 3, SUB-SECT. 5. 

sd. Special agreement to look to third 
party for payrtienl.] — Where a retainer 
or employment of a solr, or counsel Is 
jirovod, coupled with servioes rendered, 
the burden of proof that some person 
o1.hcr than the client was to pay for 
tho services rests upon the party 
asserting that sueb mode of payment 
was agreed to. — M cGeer, MoGebr & 
WiLBON t>. Fletcher, McLelan y, 
Fletcher (B. C.), [19291 4 D. L. R. 
348 ; 2 W. W. R. 500.— -CAN. 
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L. J. K. B. 665; US L. T. 347 ; 46 T. L. R. 
540 ; 74 Sol. Jo. 464, 0. A. 

1524, Add, Annotation : — ^Refd, Jonesco v. Even- 
ing Standard Co., Be Undertaking by 
Smicitors, [1932] 2 K. B. 340. 

1631. Add, Annotation : — ^Refd, 2^ 0. B. M. 
(Tailors), Ltd., [1932] 1 Ch. 17. 

1545. Add. Annotation : — Refd. Be Louch, [1930] 
2 Ch. 63. 

1582a. Omission of permitted Increase 


from bill.] — solr. who ha« omitted the 
dSi per cent, increase allowed by E. S. 0., 
Ord. 55, r. 10 b, from his bill of costs can 
claim to have it allowed after his bill of 
costs has been taxed. — Be Lotron, [1930] 2 
Oh. 63 ; 99 L. J. Ch. 421 j 143 L. T. 469 ; 
74 Sol. Jo. 387. 

1594. Add, Annotation: — Aa to (1) Refd. Be 
Louch, [1930] 2 Oh. 63. 

1828a. .] — Be Fenton, [1894] 

W. N. 128. 


Part VII.— Amount of Costs Recoverable. 


2807a. Junior counsel.] — ^Pltf.’s solr. employed a 
Queen’s Counsel & a junior to oppose a 
motion for further time to answer. The ct. 
held that he was justified in so doing ; & 
ordered the taxing master, who had dis- 
allowed the fees of the junior counsel, to 


review his taxation. — C ooke v. Turner 

(1844), 12 Sim. 649 ; 59 E. R. 1282. 

2818a. Counsel attending Judge’s chambers.] — 
The Supreme Ct. Rules, Special Allowances, 
r. 14, that as to counsel attendir^ at judge’s 
chambers no costs thereof shall in any case 


PART VI. SECT. 6. SUB-SECT. 1.— B. 

se. ArhUratore — Puhlic Works Act, 
R. S, B, C, 1924, s. 24.]— Under PubUc 
Works Act, R. S. B. C. 1924, c. 211. 
8. 24, the arbitrators only are vested 
with authority to grant or withhold 
witness fees in the case of any par- 
ticular witness, at any rate to the 
extent of deciding whether such fees 
should be included in tbe bill of costs 
for taxation or not, & what amount of 
preparation was reasonably necessary. 
— Re Galt Bros. & Burnaby Arbitra- 
tion. [19281 1. W. W. R. 798; 39 

B. O. R. 470.— CAN. 


PART VI. SECT. 6, SUB-SECT. 1.— 
D. (b). 

8f. Whether solicitor entitled— On 
withdrawal of general retainer , ^ — A 
solr, was retted by C. to conduct 
proceedings in an action against S. 
Tbe retainer was not disputed. The 
solr. conducted the action until the 
judgment of the trial judge was given. 

C. decided to appeal & commenced 

pioceedings for an appeal. From that 
time he took over from the solr. the 
conduct of & control of the proceodinra 
& of the appeal, & thereafter the solr. 
merely performed such services as C. 
from time to time required of him. 
The solr, then delivered his blU of oo^its, 
& in due time obtained on praecipe 
an order for Its taxation pursuant to 
Solicitors Act, s. 33 (c) : — Held : C., 
by taking over the conduct & control 
of the proceedings put an end to the 
general retainer, as he had a right to 
do, & the solr. was thereupon entitled 
to claim pa 3 rment of his costs, &, in 
the absence of ‘‘ special circumstances,*' 
to have a prweipe order for taxation of 
his bill.— Re Savtgnac, [1928) 4 

D. L. R. 433 : 62 O. L. R. 589.— CAN. 


PART VI. SECT. 6, SUB-SECT. 3.— 

B. (a). 

Mg, Change of snlieUor ,] — Where a 
solr. *8 retainer to defend an action was 
terminated by the client bv a change of 
Bolrs. before the trial & there had not 
been prior to the change such a break 
in the proceedings aa to entitle the 
solr. to demand payment of bis bill 
without terminating the retainer, held 
that the month within which, under 
sect. 56 of Leral Profession Act, bills 
of costs may be referred to taxation 
did not begin to run until the change 
of solrs . — Re Legal Profession Act, 
Canadian Bank op Commerob v, 
Annable, [19291 2 D. L. R. 372 ; 1 
W. W. R. 700 ; 23 S. L. R. 613.— 
CAN. 


PART VI. SECT. 6, SUB-SECT. 8.— 

C. (c) I. 

1996 ii. .] — A Bolr.'s bill of costs 

was adjusted & settled & paid In the 
lifo-timo of the client, on Nov. 20, 
1928, On Ang. 21, 1930, the widow 
& executrix of the client laimohed an 
application for taxation of the bill ; — 
Hud : the application, not being made 
within a year from the date of pay- 
ment, as required by Solrs. Act, could 
not succeed. — Re Solicitor, [1931] 
1 D. L. R. 315 ; 66 O. L. R. 201.— CAN. 

PART VI. SECT. 5, SUB-SECT. 3.— 

D. (f). 

2152 i. Whether special circumstance.] 
— The relationship of client & solr. is 
not of Itself a ** special circumstanoe,’* 
within Legal Profession Act, s. 58, for 
allowing the taxation of a bill of costs 
after toe expiration of said month ; 
but it is a circumstanoe that should 
always be considered on an implication 
to allow such taxation. — Re Legal 
Profession Act, Canadian Bank op 
Commerce v, Annable, [1929] 2 

J). L. R. 372 ; 1 W. W. R. 700 ; 23 
S. L. R- 613.— CAN. 

PART VI. SECT. 6, SUB-SECT. 10.— 

E. (a). 

sh. To ascertain ** costs in the 
cavse.**] — ^McLean v, Ratektn, [19281 
3 W. W. R, 592.— CAN. 


PART VI. SECT. 5, SUB-SECT. 11.— A. 

sj. Effect of reference by court to costs 
08 ** toiced.**}— In the’ reasons for Judg- 
ment herein, by which deft, was 
declared entitled to a solr.'s lion for 
costs, tbe ct., due to a mlsoonception, 
referred to the bill of costs in question 
as ** taxed.** Tbe bill of costs was not, 
however, finally allowed & certified by 
the taxing officer until two months 
after the delivery of said reasons, 
Pltf. within 15 days after the giving 
of the certificate gave notice under 
rule 693 of an application to have the 
taxation reviewed by a judge In 
chambers : — Held : sidd judgment of 
the ct. having not yet been entered, 
use of tbe term ** taxed ** did not 
prevent pltf. from having the review 
of taxation proceeded with, — Royal 
Bank of Canada v. Mars (No. 2), 
[1930] 2 W. W. R. 216 ; 3 D. L. R. 
530 ; 1 W. W. R. 262 ; 24 S. L. R. 
340, 433.— CAN. 

PART VI. SECT. SUB-SECT. 11«— B. 

0 L Jurisdiction of court to 

extend.] — Re Gent One, Ex p. Pratt 
(1927), 27 S. R. N. 8. W. 48.— AUS. 


PART VI. SECT. 5, SUB-SECT. 11.— 

2871 V. .] — A taxing 

officer's ruling as to whether any 
particular item should be allowed or 
excluded ought rarely to be interfered 
with on appeal, if it appears he under- 
stood the governing principle. — Cana- 
dian Educational Films, Ltd. & 
Goodart Pictures Incorporated v. 
Horan &. Nichols Theatres, Ltd. 
(1928), 39 B. C. R. 424.-~;CAN. 

2871 vi. .] — Noble v, 

Bromiley, [1928] 2 D. L. B. 605 ; [1928] 
1W.W.R.899; 39 B. C. R. 518.— CAN. 

PART VI. SECT. 6, SUB-SECT. 11.— 
D. (b) ii. 

2415 Ii. Whether order made ,] — 
Though the ct, will be desirous of 
giving tbe greatest weight to the 
opinion of the taxing master, on a 
question of tbe quantum of counsel's 
fees, upon an apjieal it is the duty of 
tbe ot. to review that opinion, & if it 
think that the master has clearly made 
a mistake to rectify the mistake. Sc to 
rive snob decision os to it seems just. — 
Re Melbourne Parking Station, 
Ltd. (In Liquidation) (1929), V, L. R. 
5.— AUS. 


PART VII. SECT. 1, SUB-SECT. 1. 

si. Solicitor to executor — ** Omeral 
counsel fee ,**] — The practice whlob has 
been followed in Saskatchewan of 
allowing the solr. for an exor. a 
** general counsel fee *' in addition to 
the amount of his specific charges is 
without legal justificanon.— Re Roembb 
Estate. Re Mott & Roembb, [19281 
3 D. L. R. 860 ; [1928] 2 W. W. R. 566. 
—CAN. 


PART VIL SEC^. 1. SUB-SECT. 4.— 

•m. IncesHgaiicn of tide — Of assignee 
of equilv of redemption — On extension of 
mongage — Whether covered by scale fee*] 
— ^It la a question whether acts are so 
sufficiently ooimeoted with this ex- 
tension of the mtge. as to be oompriaed 
within the scale fee for efieoUng su^ 
extension. The investigation of the 
title of the assignee of an equity of 
redemption is not so oonneotea. Sc tbe 
costs ot such investigation are not 
covered by the scale fee . — Re Buss 
(1927), 28 8. R. N. S. W. 7— AUS. 


PART Vll. SECT. 2. SUB-SEOT. 1.— 

■o. Attendances before registrar to 
settle i%tdgment,}^'MiAm v. Dukoan 
Lumber Go., Ltd. (No. 2), 119281 1 
W. W. R. 481 ; 89 B. O. R, 899.— CAN. 
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be allowed unless the judge oertifies it to be 
a proper case for counsel to attend ” applies 
to taxation of costs between solr. & cuent 


as well as between party & party . — Be 
Chapman (1882), 10 Q. B. D. 64 ; 62 L. J, 
Q. B. 76; 47L. T. 426; 31 W. B. 266, 0. A. 


Part VIII —Solicitor’s Lien. 

8028. Add. Annotation : — ^Refd* Clayton v. Cla 3 rton, [1930] 2 Ch. 12. 


Part IX. — Solicitor’s Remedies for Costs. 


3451a. • '.] — Horner v. Crew (1928), 72 Sol. Jo. 

103. 


3544a. -.] — Hamilton Carter & Bei.l 

(19.32). 173 L. T. Jo. 462, H. L. 


Part X.— Solicitors as Officers of the High Court. 


3684. J dd. Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 

3970. Add. Annotation : — Folld. Cooper v, Dum- 
mett (1930), 70 L. Jo. 394. 


8970a. .] — Cooper v. Dummbtt (1930), 70 

L. Jo. 394 ; 170 L. T. Jo. 468 ; [1930] W. N. 
248. 


PART VII. SECT. 2, SUB-SECT. 1.— 
B. (0). 

sb. Personal attendance abroad at 
takina evidence on commission.] — In a 
8uit for di'ssolution of marrlasre in 
which W. acted as solr. for the peti- 
tioner, an order was made for the Issno 
of a coin mission to take evidonoe in 
.lava. W. wanied pet.itioner that the 
costs of his iiorsonal attendance at 
Java miffiit bo disallowed on taxation, 
blit lie also wrongly advised her that 
it wtvs iiecessaiT that he should att-end 
jjorsonally JteUl : the costs of his 
ai-tendanco at .lava were riffhtly dis- 
allowed on taxation between him & his 
client.— W imieter, Fawl & Co,, 
Kxp. Folet (1931), 31 8. R. N. S, W. 

; 48 N. S. W. W. N. 71.— AUS. 

PARTVni.SECT.2, SUB-SECT. 8.— B. 

BO. For nwrk done by English solicitors 
d' avciumeers employed by solicitor .] — 
The law opront of a co., who also acted 
os its 8e<,'.reiary, was instructed to 
expose for sale a propert/y in England 
belonging to the co. For this purpose 
he employed English soirs., who In 
turn employed auctioneers. The co. 
went into llonldation, & a petition was 
brought by the liquidator against the 
law agent for delivery of the titles of 
certain heritable properties belonging 
i<o the 00 . The law agent maintained 
that he had a lien over the titles for 
his own account as law agent, which 
was admitted, & also for the accounts 
of the English soirs. & auctioneers, for 
which the English solr. had intimated 
that they held him personally liable : — 
Held: the accounts of the English 
soirs. & auctioneers, having been pro- 
perly incurred by the resp. in the 
ordinary course of law agency, were 
covered by his lien. — Roberts (H. 
Stavbxet) p. Snopqrass, [1931] S, O. 
580.— 8COT. 

PART VIII. SECT. 8, SUB-SECT. 2.— A. 

■d. Sum paid into court by defendant 


— f)efcndant ttuccesafvl in first action — 
Unsuccessful in second action — Solicitor 
entitled to retainer for costa of first action 
on sum paid in.) — R ay v. Hou (1928), 
40 B. C. K. 438.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 6.— B. 

3192 ill. .J — Deft, was given 

costs against the three pltfs. One of 
pltfs. had recovered a Judgment against 
deft, for a much larger sum in a 
previous action to which the other two 
pltfs. were not parties, Sc claimed the 
right to sot-ofl deft.'s costs against 
that judgment. Deft, aigued that the 
set-off would defeat the lien of his solr. 
The ct. aUowed the set-off, & an appeal 
from the order was dismissed. — iNiiAY 
Hardwood Floor Oo., Ltd. v. 
DtERSSEN, [19281 2 D. L, R. 660 ; 
[19281 1 W. W. R. 897 : 39 B. C. R. 
514.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

p j, Basis of right — Salvage .] — 

The principle of salvage Is the key to 
the construction of Legal Professions 
Act, R. S. B. C., 1924, B. 104, which 
gives a solr. a charge on & a right of 
payment out of property “ recovered 
or preserved ** through his sorvloes. 
Claims for costs due solr. for defend- 
ing actions brought for personal 
services, goods sold., & on a pro- 
missory note wore hold, therefore, not 
to come within said section ; hut a 
claim with respect to a mechanic’s 
lien action In which the lien was 
reduced was held to be within it. — 
Miller v. Wollaston, [1929] 3 

D. L. R. 348 ; 2 W. W. R. 136 ; 41 
B. C. R. 145.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3. 

8f. Betainer.] — ^Tho solr. was held 
not to he entitled to a lien with respect 
to a claim for a certain sum which his 


is 

— lie Crux, Enfante v. Enfantb. 
[1932] 1 W. W. R. 93.— CAN. 


, as a 
taxed costs. 


PART VIII. SECT. 4, SUB-SECT. 4.— D. 

k I. .] — Setnble : It is not in- 
cumbent upon a solr. to show that ho 
cannot recover his costs from his client 
in order to entitle him to a chaiging 
order upon the Judgment which is for 
those particular costs. — D elta Fin- 
ance Co., Ltd. v. Byers. [1932] 1 
W. W. R. 827 ; 3 1). L. R. 139.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 6. 

BQ. Protection of lien by declaratory 
judgment — Jurisdiction of court .] — Cas- 
sidy V. Stuart, [192S1 3 D. L. R. 879; 
62 O. L. R. 37i.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1. 

t i. Collusion by defendants to 

deprive solicitor of costs.] — Enpante v. 
Enfante, [19321 1 D. L. R, 788 ; 44 
B. C. R. 472.— CAN. 


PART IX. SECT. 1, SUB-SECT. 4.— A. 

Bt. uifter one ^nonth from delivery of 
hill — Not applicable where amount 
agreed on .] — MacMillen v. Taylor, 
[1932] 3 W. W. R. 204.— CAN. 

PART X. SECT. 2, SUB-SECT. 4.— 
B. (a). 

8656 i. Delivery up ordered.} — Not- 
withstanding the provisions of Legal 
Profession Practice Act, 1915, s. 8, 
the ct. still has power, in a proper case, 
to order a solr. to deliver up to his 
client or former client the latter’s 
documents & papers which the solr. 
has in his possession . — Re Long, 
[1929] V. L. R. 318; [1929] Argos 
L. R. 271.— AUS. 
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Oases 41778F-4698b. Bnolish and Empire Digest Supplement. 


Part XI. — Solicitors 

4177a. .] — In trespass by A, against B. for 

false imprisonment, B. pleaded that J. 
recovered a judgment against A. in the 
sheriffs’ ct., London, that A. was summoned, 
& appeared before the judge of that ct., who 
ordered the sum recovered to be paid by 
instalments, that the first instalment was 
demanded & not paid ; that the judge duly, 
by warrant under his hand & seal according 
to 8 &9V^ict. c. 127, ordered the officer of the 
ct. to take A., & convey him to prison for 
forty days ; & that B. as the attorney of J. 
delivered the warrant to the officer, who 


and Third Persons. 

took A. Replication, that, by this order, it 
was not directed that A. should be com- 
mitted, modo et forma : — Held : deft., having 
acknowledged actual participation in the act 
of trespass, by pleading in confession & avoid- 
ance, could not protect himself, upon this 
issue, by showing that he had acted merely 
as the attorney of J. — Kinning v. Buchanan 
(1849), 8 0. B. 271 ; 7 Dow, & L. 169 ; 18 
L. J. 0. P. 332 ; 13 L. T. O. S. 646 ; 13 
Jur. 812 ; 137 E. R, 613 ; subaequeni pro- 
ceedinga (1860), 15 L. T, O. S. 305. 

Annotaiion Apld, Abley v. Dael (1850), 10 C. B. 02. 


Part XII. — Partnership between Solicitors. 

4204. Add. Annotaiion : — ^Refd. Parker v. Judkin, 4278. Add. Annotation : — Apld. Stoke Newington 
[1931] 1 Oh. 476. Borough Council v. Richards (1929), 45 

T. L. R. 650. 


Part XIII. — London and other- Legal Agents. 

4354. Add. Annotation ; — Retd. Calico Printers * Assocn., Ltd. v. Barclays Bank (1931^ 146 L. T. 51. 


4437a. Misconduct while practising abroad — In- 
vestigation by coroner & attorney of the 
court.] — He Solicitor (1928), 72 Sol. Jo. 
570, D. C. 

4636a. Application to court— Necessity for appear- 
ance by counsel.! — An application for a rule 
requiring an attorney to answer the matters 
of an affidavit must be made by a gentleman 
at the bar . — Ex p. Pitt (1834), 5 B. &; Ad. 
1077 ; 2 Dowl. 439 ; 110 E. R. 1091 ; sub 
nom. lie , 3 Nev. & M, K. B. 500. 

Annotation : — FoUd. He Solicitor, A, Exp. iDcorporated Law 
Society, [1903] 1 K. B. 857. 


.] — Solrs. Act, 1888 (c. 65), s. 13, 
by which an application to strike the name 
of a solr, off the rolls, or to require him to 
answer allegations contained in an affidavit, 
is to be heard by a committee of the In- 
corporated Law Society, who are to embody 
their findings in the form of a report to the 
High Ct. of Justice, provides that any 
person, who but for the Act would have been 
entitled to apply to the ct. to strike a solr. 
off the rolls, or to requii'e him to answer 
allegations contained in an affidavit, shall 
still be entitled so to apply, & “ shall be 


Part XIV. — Discipline and Removal from Roll 

I 4636b. 


PART XIV. SECT. 1, SUB-SECT. 5. 

si. Dispute as in terms of contract — 
Powers of Law Society .] — It not the 
Tiroper function of the Benchers of the 
Law Society to assume the jm-is* 
diction of the cts. in detennlninif 
questions of contract where a solr. is 
interested as a party. When on the 
hoarinj? of a complaint against a solr. 
for not paying over moneys alleged 
to belong to a client, the discipline 
coiimiittee becomes awaro that a 
question of tho terms of a contract is 
Involved, as to which there is a dispute 
of fact, its proper course is to direct 
the (jomplainant to lake such action 
in the ots. os he may ho advisi-d. — 
fie A SoLTCiTon, [19.32J 2 W. W. B, 
1 22.— CAN. 

PART XIV, SECT, 2, SUB-SECT. 8. 

so. Assisting director to obtain undue 
prc/crr'tne.l— A practitioner, while act- 
ing as a solr., was knowingly party to 
a scheme whereby I., a director, who 
was an unsecured creditor of a co., 
obtained an undue preference over the 
aasets of the co. Tho scheme woe 


carried through by B., a party to the 
scheme, i)nrportiug to lend money to 
tho CO. & s(HJuriiig a debenture to him- 
self for tho loan. The “ loan ” was 
arranged by I., tho director, obtaining 
from the co.’b bank, a bank cheque 
drawn on tho co.’e account, which 
cheque was paid to tho credit of B.’s 
account at another Bank. The 
amount of tho cheque thus paid in, 
except a negligible siim, was im- 
mediately withdraw”!! hy B. hy cheque, 
& tliis ciieQuo was paid to tho credit 
of the co.^8 account. A document 
juirporting to be a transfer of the 
ciebeutiiro from B. to J. was prepared 
in anticipation of the debenture being 
given, wdiich furnished evidence that 
the practitioner knew that the money 
lent to the co. w'as not B.'s but I.’s 
money. The co. went into liquidation 
wdthin six months of the giving of this 
debenture. The practitioner did not 
disclose to the liquidators the clrcum- 
stauces under which tho debenture 
had been given : — Held : guilty of 
unprofessional conduct . — Re Practi- 
tioner OF THE Supreme Court, [19301 
S. A. S. B. 142.—AUS. 


PART XIV. SECT, 2, SUB-SECT. 9. 

er. Issuing valueless cheques,] — Where 
a practitioner had drawn & passed to 
pei‘sons not clients of bis Hcvoral 
valueless cbequos without any reason- 
able expectation that they would be 
mot on presentation, & had not paid 
the amounts for which they were drawn : 
— Held : he hod been guilty of un- 
professional conduct, & should be 
struck off ibo rolls. — Re B. (No. 2), 
[19271 S. A. S. 11. 448.— AUS. 

St. Failing to have trust account 
audited.] — M., a solr., was convicted 
& fined for failing to have his trust 
aocoutit audited as required by the 
regulations under Law PraotJtloners 
Amendment Act, 1913. A subse- 
quent audit proved that the account 
was in order & correct : — Held : not- 
witlistonding the conviction & fine & 
the fact that the solr.’s trust account 
was subsequently found to bo correct, 
his neglect to have some audited 
amounted to professional misconduct 

S uite irrespective of the offenoe against 
[10 regulations &; of the punishment 
tor that ofCence, & ho should be 



V<d. XLn.— Solicitors. Cases 4686b— 4775. 


entitled to be beard, if the society brings the 
report of the committee before the ot.” : — 
Held : such an appct* could not be heard in 
person, but must appear by counsel . — Re 
A SOLICTTOB, [1903] 2 K. B. 206 ; 72 L. J. 
K. B. 043 ; 89 L. T. 118 ; 61 W. B. 661 : 
19 T. L. R. 66a; 47 Sol. Jo. 603, 0. A. 

4660a. Extension of time to appeal — Application 
under H. S. C., Ord. 59, r. 16 — When granted.] 

-—Re A Solicitor (1929), 73 Sol. Jo, 191, 

D. 0. 


4787a. Acting under power of attorney.j—An 

unqualified clerk purporting to act under a 
power of attorney in the management of the 
practice of a solr. who was abroad was held 
to be guilty of a misdemeanour and contempt 
of ct., & was committed to prison for two 
months. — Re Thorpe (J. W.) (1932), 76 
Sol. Jo. 919. 

4776. After this case add : — 

Jurisdiction of county court.] — See County 
Courts, Vol. XIII., p. 555, No. 1122. 


ordered to pay the Law Sodety'e coata 
of proceodlDy **. — Re M., II 930 J N. Z. 
L. fi, 286.— N.Z. 


PART XIV. SECT. 4, 

4682 ii. .1— Where a aolr. 

has been proved aullty of theft & hia 
name has been removed from the toIIh, 
the ct. win not, except In exceptional 
ciroximatanoeB, permit him to have hia 
name restore. — Ex ®, Macaulay 
(1929), .30 S. R. N. S. W. 193; 47 
N. 8. W. W. N. 82.— AUS. 


sv. Mandamus — When aranted.Y- 
Marion v, Campbell, [1932] S. C. R. 
433 ; 3 n. L. R. 433.— CAN. 


PART XV. SECT. 2, SUB-SECT. 1. 

sy. Legal Profession AcU R. A.y 
1922, s. 46 — Right of assignee of debt 
to sue.] — Held : that a person not 
enrolled who Is the assignee of a debt 
under an asstoinent which complies 
with the requirements of sect. 37 of 
Judicature Act, R. 8. A., 1922, does 
not violate sect. 46 of above Aet 
by bringing an action on the debt in 
his own name, without the Intervention 
of a soil*., even though he gave no 
consideration for the assignment & 
has no beneficial interest in the re- 
covery of the debt & the sole motive 
for the assignment was to save the 
expense of solr. *8 fees. — R. v. Cook, 


[1931] 3 W. W. II. 707 ; [1932] 1 

D. L. II. 89 ; 26 Alta. L. R. 156.~CAN. 


PART XV, SECT. 3, SUB-SECT. 2.— C. 

4767 iv, .] — Herd : as reaps. 

bad done a thing which is usually 
done by a solr., & had done it In such 
a way as to load to tho reasonable 
inference that they were aolrs., they 
Inid acted in contravention of e. 87 of 
tho Imperial Acts Application Act, 
1922, ft. 87, & were therefore guilty of a 
contempt of the Supreme C%. & 

S unifthfiCble accordingly . — Re Beurt & 
ui-uvER, Ex p . Law Institute of 
Victoria, [1929] V. L. R. 224 ; (19291 
Argas L. R. 102.— AUS. 
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Gases 61— 282s. English and Ehpibs Digest Supflehent. 


SPECIFIC PERFORMANCE. 
Part II. — Limits of Jurisdiction. 


61. Add. Annotation : — Refd. Grant v. Edmond- 
son (1930), 143 L. T. 749. 

105. Add. Annotation : — Retd. Be Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 277. 

107. Add. Annotation : — ^Distd. Watson v. Davies, 
[1931] 1 Ch. 456. 

107a. Acceptance by agent of purchaser sub- 

ject to ratification — Withdrawal by vendor 
before ratification.] — Pltf. was chairman of 
the board of management of a charity. 
Deft, wrote a letter to the board saying tliat 
he would sell certain property to the board 
for £6,500. At a full meeting of the board 
instructions were given to arrange for an 
inspection of the property by members of 
the board on a specified date. A deputation, 
consisting of pltf. & twelve other members 
of the board, viewed the property & had an 
interview with the deft. The price of 
£6,500 was again mentioned, & deft, was told 
that ail the members of the board present 
had resolved to buy the property, & that they 
could carry the necessary resolution, & they 
purported to accept deft.’s offer subject to a 
formal meeting. The secretary of the charity 
stated that the deputation was not a q^iorum 
& could not act as a properly constituted 
board. On the next day deft, wrote to the 


secretary promising that the deeds of the 
property should be left to be inspected by 
the solr. to the charity, that his own solr. 
would forward a form of contract ; & the 
secretary thereupon sent out a notice to 
members of the board of a special meeting 
to be held two days later “ to receive the 
report & recommendation of the deputation.*’ 
On the day of that meeting deft, telem-aphed 
to the secretary cancelling all negotiations. 
The meeting, however, passed resolutions to 
ratify the deputation’s acceptance of deft.’s 
offer to sell for £6,500, & to instruct the solr. 
to the charity to require deft, to complete. 
In an action by pltf. on behalf of himself &; 
of all other members of the board for specific 
performance of an agreement to sell the 
property to the charity for £6,600 : — Held : 
G) on the facts the members of the deputa- 
tion did not warrant their authority to bind 
the board, & that their acceptance of the 
deft.’s offer was subject to ratification by 
the board ; (2) where an offer is accepted 
by an agent subject to ratification by the 
principal there is no contract or contractual 
relation until ratification, & at any time 
before ratification the offer may be with- 
drawn. — Watson v. Davies, [1931] 1 Ch. 
455 ; 100 L. J. Ch. 87 ; 144 L. T. 545. 


Part III. — Defences to Claim for Specific Performance. 

198. Add. Annotation : — Refd. De Tchihatchef v. Williams, [1930] 2 Ch. 378 ; Blakey v. 

Salemi Couiding, Ltd., [1932] 1 Ch. 330. Pendlebury Property Trustees, [1931] 2 (ih. 

257. Add. Annotations : — Refd. Cotton v, Heyl, 

[1930] 1 Ch. 510 ; Be Williams, Richards v. 282a. Agreement subject to model form of con- 


PART II. SECT. 5. SUB-SECT. 2. 

77 i. Employment as manager — 
Theatre .^ — In an action for damapros 
for wrongful ouster from a theatre 
property : — Held : the agreement 
under which pltf. claimed the right of 
poasension was merely one of hiring 
& service, the remuneration being 
mcasiu^d by reference to the profltH 
of the theatre business ; & therefore 
pltf. was not entitled to speclflc per- 
formance of the amement, & pltf.’s 
possession being only ancillary to the 
contract of service, any interest which 
he had in the property ended with the 
termination of the contract. — Dowslev 
V. Bkitish Canadian Trust Co., 11932J 
2 W. W. U. 601 ; 4 D. L. R. 97.—CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

127 iv. .1 — Ramji V. Rao 

Kishobesingh (1929), L. R. 50 Ind. 
App. 280.— IND. 

PART III. SECT. 1, SUB-SECT. 1. 

191 iv. .] — Defts. were in 

business as land agents, & were the 
agents of G. for the sale of certain lots. 
Pltf. made an offer to defts. for the lots 
& paid them 1100 as a deposit. There 
was nothing in writing, & the oral offer 
& deposit were accepted by defts. 
subject to confirmation by G. The 
offer was submitted to G., who notified 
defts. of Ills acceptance. Defts. then, 
without informing pltf., obtained from 


G. an agreement to sell to themselves, 
& paid him a portion of the purchase- 
money. They then refused to make 
the sale to pltf., & returned his 9100 : — 
Held : there being no contractual, 
fiduciary, or other r^ationshJp between 
pltf. & defts., pltf. was not entitled to 
any relief agramst them. — Armstrong 

V. Bastedo (SHHk.) (1913), 24 W. L. R. 
87 ; 4 W. W. R. 481 ; 11 D. L. R. 241. 
—CAN. 

191 V. .] — Creaghan(J.D.) 

Co., Ltd. V. Davidbon, [1929J 3 

D. L. R. 146 ; revsg., [19281 3 D. L. R. 
632.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

236 vlii. .] — An option 

given the lessee of a hotel to purchase 
it within a year for $45,000, $15,000 
cash & “ the balance to be arranged ** ; 
— Held : unonforoeable because incom- 
plete. — ^McSorley V. Murphy (B. C.), 
119281 4 D L. R. 790 ; [19281 3 

W. W. R. 589 ; affd. sub nom. Murphy 
V. Mc8orley & Prince Edward 
Hotels, Ltd. — CAN. 

235 be. .] — Geary v. 

ChLiFTON Co., [1928] 3 D. L. R. 64 ; 62 
O. L. R. 257.— CAN, 

PART III. SECT. 2, SUB-SECT. 7, 

277 1. Term omitted from yyrillm 
agreement — Terms cotUained in parol 
agreement.] — In an action by a vendor 
for specific performance of an agree- 

8 


ment for the sale of farm lands deft, 
contended that the whole agreement 
was based upon the undoi-sttinding 
that the fanning cquipmont would bo 
included in the sale although no €?xpro88 
mention of it was made in the written 
agreement. Deft, or his tenant re- 
mained in possession of the equipment 
during the winter DiUowlng the making 
of the agreement, without any sugges- 
tion being made by pltf. that deft, was 
not entitled to the equipment. In 
Mar. pltf. retook possession of the 
equipment & testified that ho did so 
because deft, bad defaulted in paying 
certain instalments : — Held : if the 
omission of express reference In the 
written agreement to the equipment 
deprived deft, of any remedy ai law, the 
case was a proper one in which to anply 
sect. 13 (i) of King’s Bench Act, wmen 
authorises “ the administration of 
justioe in all cases in which there exists 
no adequate remedy at law,” & justloo 
could be done only by replacing the 
parties as nearly as possible in the 
same position in which they were 
before the agreement was reduced to 
writing. — McLeod v. Kbysko. [19301 
3 W. W, R. 601 ; revsd., [1931] 3 
D. L. R. 282 ; 2 W. W. R. 27 ; 39 
Man. L. R. 465.— CAN. 

m j. — Speclflc performance 

refused of an agreement In writing for 
sale of a store where all the terms 
agreed upon were not included In the 
agreement. — M yers v. Cook, [1932] 4 
M. P. R. 198.— CAN, 
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veyanoe specially prepared ’’—Absence of 707a. Property subject to old closing order.]— 
model form.] — where one or more of the On July 11, 1929, the purchaser bought 

material terms of an alleged contract cannot Lot 2 at a sale by auction & paid a deposit, 

be determined, either by interpretation or The particulars of sale described Lot 2 as an 

as being of a kind which the law will supply, unre^ricted freehold, practically an island 

there is no contract, even though there has block, with four frontages to Little Orford 

been an act of part performance, & the ct. Street & three other streets in Chelsea, the 

can grant neither specific performance nor block forming an excellent buUding site, 

damages. when the existing buildings came into hand. 

Pltf . signed an agreement, in the form of On examining the vendors’ registered absolute 

a letter prepared on behalf of deft., to pur- title the purchaser found Entry 7 in the 

chase certain premises subject to the con- Charges Hegister stating in effect that on 

ditions indorsed thereon, & to take the con- the transfer of Lot 2 & other property to 

veyfimce ** in the model form of conveyance the vendors on May 23, 1929, by mtgees. 

specially prepared for use in relation to the selling undef their power of sale in a mtge. 

same. The conditions stated (inter alia) of Feb. 17, 1903, from Co. A., the former 

that the property sold was subject to restric- owners, the vendors by way of indenmity to 

tions appearing in the model form, & that the mtgees., but not further or otherwise 

if the purchaser should not alter notice covenanted to perform the obligations of 

withdraw any objection which the vendor Co. A. under a deed of Dec. 23, 1006, made 

could not or would not remove, the vendor between Co. A. & the Chelsea Borough 

might by notice in writing annul the agree- Council & under a London County Council 

raent. The premises were part of property Order of Dec. 12, 1905. The deed of Dec. 23, 

conveyed to deft, by thrw conveyances, 1906, made in pursuance of a large building 

among others, dated respectively 1908, 1910 scheme by Co. A. provided for the stopping 

& 1911. They were comprised in the 1908 up (inter alia) of Little Orford Street & for 

conveyance, & were part of what was known maldng certain new streets, including a new 

in deft.’s agent’s office as block 4, other parts transverse street bisecting Ivot. 2. The 

of the property being thei'e known as blocks Borough Council were to obtain the necessary 

with other numbers. Most of the property Closing Orders, &> Co. A. were to lay out the 

had come to deft, subject to restrictions new streets at their own exx>ense. By their 

against user for trade purposes. At the date order of Dec. 12, 1906, the Ix>ndon County 

of the agreement the restrictions were obsolete Council on the application of Co. A. sanc- 

in regard to blocks 4 , 7 & 9 ; but in all dealings tioned the new streets subject to certain 

with property comprised in those blocks deft. conditions including a condition that Co. A. 

had imposed like restrictions. No model form should covenant to lay them out, & on 

had been prepared for use in dealings with Dec. 21, 1905, Co. A. covenanted accordingly, 

block 4, & through a mistake of deft.’s On July 10, 1906, on the Borough Council’s 

agent, pltf. received one appropriate to application the justices made a Closing Order 

block 8. Pltf. took possession before com- for Little Orford Street. For financial & 

pletlon, & soon raised the question of turning other reasons this part of Co. A.’s scheme had 

the premises into a shop. After long negotia- not yet been proceeded with. Little Orford 

tions, dui’ing which the question of restrictions Street was still open ; it was in fact repaired 

was thoroughly discussed, deft, refused per- by the Borough Coimcil ; & at the date of 

mission, maintaining that, despite his agent’s the contract neither the vendors nor the 


mistake in sending the wrong model form, the 
restrictions against trade ought to stand ; & 
a new draft conveyance, incorporating such 
restrictions, was prepared on his behalf. 
Pltf. refused to execute it, & sought by this 
action to enforce the original agreement 
subject only to restrictions in one of the 
schedules to the conveyance of 1908, & thus 
free from restrictions on trading : — Held : 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were missing 
from the original agreement material terms 
which the ct. could not supply, &; also that 
damages could therefore not be assessed. — 
Stimson V. Gray, [1929] 1 Oh. 629 ; 98 
L. J. Oh. 316 ; 141 L. T. 466. 

285, Add. Annotation : — Refd. Stimson v. Gray, 
[1929] 1 Oh. 629. 

286a. 0 — Stimson v. Gray, No. 282a, a^ite. 

314a. .] — Lansdown’s Lord Case (eirca 

1786), cited in 16 Ves. at p. 310 ; 33 E. R. 
1002. 

Annotation : — Conid. Moody r. Walters (1809), 16 Ves. 283. 

648. Add. Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

689. Add, Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

703. Add, Annotation : — ^Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the pur- 
chaser required the vendors to delete it from 
the Register & to obtain a release of the 
obligations, &, on their refusal, he issued a 
vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought this 
action claiming a declaration that he was 
entitled to repudiate the contract, damages 
for breach, & return of the deposit. The 
vendors denied any breach & counterclaimed 
for specific performance: — Held: (1) the 
twenty-four years* old Closing Order did not 
affect the title, but, if & so far as it was 
inconsistent with the pai’ticulars, merely 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 
pudiate the contract nor recover damages, 
his only remedy being to resist specific 
performance. Therefore, the purchaser’s 
action failed ; (2) on the vendors’ counter- 
claim for specific performance that there was 
in fact no misrepresentation in the par- 
ticulars, as the word “ street ” even in 
London did not necessarily mean a public 
highway. There was therefore no ground 
for refusing specific performance. — ^B arnes 
V . Cadogan Developments, Ltd., [1930] 
1 Ch. 479 ; 99 L. J. Ch. 274 ; 142 L. T. 626. 



Cases 707b— 1619a. English and Emfibe Digest Supplement, 


707b. Property represented as bounded by street ” 
— Whether confined to public highway.] — 

Babnes V. Cadogan Developments, Ltd., 

No. 707a, arU€, 

709. Add. Annotation : — Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

780. Add. Annotation: — Retd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. 


768« Add. Annotations : — Consd. Be Sandwell Park 
ColUery Co., Field v. The Co., [1929] 1 Ch. 
277; Lock v. Bell, [1931] 1 Ch. 35. 

773. Add. Annotation: — Consd. Lock v. Bell, 
[1931] 1 Oh. 36. 

801. Add. Annotation : — Retd. Hyman v. Hyman, 
[1920] A. 0. 601. 

829. Add. Annotation : — Consd. Grant v. Derwent 
(1928), 140 L. T. 330. 


Part IV. — Particular Contracts. 

951. Add. Annotation : — Consd. Re Franklin & Swathling’s Arbn., [1929] 1 Ch. 238. 


Part V. — Proceedings for Specific Performance 


990. Add. Annotation : — Retd. Mayhead v. 
Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
369. 

1138. Add. Annotation : — Retd. Lever Bros., Ltd. 

V. Bell, [1931] 1 K. B. 567. 

1140. Add. Annotation : — Generally, Retd. Oxford 
Corpn. V. Oxford Electric Co. (1930), 94 J. P. 
86 . 


1287. Add. Annotation : — ^Refd. Blay v, Pollard 
& Morris, [1930] 1 K. B. 628. 

1365. Add. Annotation : — Consd. Be Belcham & 
Gawley^s Contract, [1930] 1 Ch. 66. 

1519a. On adjournment Into court — Liability 

for costs of adjournment.] — Hampton v. 
Mobley [1928] W. N. 268; 66 L. Jo. 

427. 


part III. sect. 13, sub-sect. 2. 

p i, — pcmle hy plaintiff 

vnder conditions inconsistent- wUh conn- 
pleiion of ariffinal contract.] — New 
South Wales Public Trustee v. 
Gavel (1927). 40 C. L. R. 169.~-AUS. 

PART III. SECT. 15, SUB-SECT. 1. 

q i. Land of deceased tntestaU — 

Administratrix wittnnd power of sale, 1 — 
B. died In 1920, leaving a widow & four 
children ; letters of admintdratlon 
were granted to the widow. Pltf. 
made an offer for land which B. had 
owned. At this time the two younger 
children were Infants. In 1927 the 
widow signed a document hy which 
she agreed to sell certain marsh land 
** owned by & belonging to the estate 
of my late husband '* : — I/ctd : in 
1927 no marsh land belonged to the 
estate of B. for what had been his 
under Devolution of Katates Act 
vested in defts., & as administratrix 
the widow had no power of sale. — 
Brown v. Barber, [19291 2 D. L. P. 
391 ; 63 O. L. 11. 512.— CAN. 

PART III. SECT. 15, SUB-SECT. 3. 

id. Agreement for sale of licensed 
premises — Subseguent loss of licence ,] — 
Summers v. Cocks, [19281 A. L. R. 
107 : 40 C. L. R. 321.— AUS. 

PART IV. SECT. 26. 

sf. Agreement for possession devise 
or conveyance in return for services .] — 
Under an oral agreement between pltf. 
& defts. the latter were to have ex- 
clusive possession of a parcel of pltf.’s 
land in return for personal services 
to be rendered by them to her during 
her lifetime or until she sold or disposed 
of her adjoining property, & she also 
agreed to Icanro them said parcel by 
her will or, in the event of the sale of 
the adjoining property & the removal 
of her residence therefrom, to convey 
it to them. Defts. took up their 
I’osidence on the land & built a bouse 
& other improvements thereon refer- 
able only to said agrmnent. Pltf. 
brought an action to recover posses- 
sion, & defts. counterclaimed for specific 
performance. The ct. disniissod the 
action & declared that defts. were 
entitled to spooiflc performance on the 
death of pltf. or upon her removing 


from the neighbourhood : — Tleld : on 
appeal, the dismissal of the action 
ought to be sustained, but the decree 
of specific performance was premature. 
— Lyell V. CoRMACK, [19281 4 D. L. It. 
902 ; [19281 3 W. W. R. 284.— CAN. 

6g. Contract to fake supply of gas. ] — 
Under a contract between deft, city 
& a CO. to whose rights thereunder 
pltf. CO. was held to nave succoeded, 
the city agreed to permit the co. to 
connect gas wells, which the co. agreed 
to drill by a certain date, with the city’s 
main & then to withdraw from the 
main for its own tise a certain per- 
centage of the gas thus added to the 
city's supply. The oo. not having 
proceeded to drill, the city notified It 
that the city would not poiform its 
part of the contract after a date speci- 
fied, which was prior to that to which 
the contract was found on the trial to 
have been extended by agreement of 
the parties. The co. then sued for a 
declaration that the contract was a 
good & subsisting contract extending 
U) said later date, which should bo 
specifically performed by deft., & for 
«n extension of time in which to com- 
plete the well or wells, & for damages. 
.Said later date had passed at the time 
of the trial : — l/eld : although the 
contract had been broken by the city, 
it was one with respect to which it was 
impossible to decree specific per- 
formance ; moreover, it w'as beyond 
the power of the ct. to extend the time, 
&, since the question whether the co. 
had really sustained any damaip 
depended upon a question which could 
not be answered, ins., whether by said 
date the oo. could or would have sunk 
the well or wells Sc have found RufiQcient 
gas to Justify it in carrying it to the 
city’s main, pltf. could recover nominal 
damages only. — Medalta RoTfERiES, 
Ltd. V. Medicine Hat C?ity, 119311 1 
W. W. 11, 2l7.~-CAN. 

PART V. SECT. 2. 

a I. -.1 — Burretx V . Watt & 

Hardinoe, (19281 3 D. L. R. 505; 
11928J 2 W. W. R. 482.— CAN. 

PART V. SECT. 4, SUB-SECT. 2.— A. 

q i. Under Heal Property AcU 

1900.T — The principle of Tasker v. 
BmalU No. 1043, that in proceedings 
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to enfoi*ce specific performance of a 
contract the parties to the contract 
are the necessary & sufficient parties 
to tho action, & that where n third 
party sets up some equity against 
dealing with the land which is the 
subject-matter of a contract the 
purchaser cannot in a suit for specific 
performance Join that third party, 
applies to land under the Real F*roperty 
Act, 1900, as well as to laud hold under 
a common law title. — Thomson v. 
RirHARDSON (1928), 29 S. R. N. S. W. 
221 ; 46 N. S. W. W. N. 77,— AUS. 

PART V. SECT. 6, SUB-SECT. 8.— B. 

o i. Whether varied on 

appeal.] — SivnTn v. Oborn, [19311 2 
W. W. R. 817 ; 25 Alta. L. It. 519.— 

CAN. 

PART V. SECT. 6, SUB-SECT. 4.— 
D. (b) iii. 

1185 ii. .] — ^Where In a suit by 

the purchaser for specific performance 
of a sale of laud, a decree was passed, 
directing an inquiry as to w^hothor tho 
vendor ** (‘an make out a good title ” 
& if so, directing him to convey : — 
TleM : it Is desirable to follow tbo 
English practice of including in the 
order directing the principal inquiry 
(i.c., as to whether a good title can be 
made) a secondary inquiry (i.c., os io 
tho time at which a good title was 
shown). — H akishankar Pal v. Sara- 
DAPRABAD Das (1931), 1. L. R. 59 Calc. 
536.— IND. 

PART V. SECT. 6, SUB-SECT. 6. 

ih. Whether court udll consider — 
Where claim to specific performance 
atHmdoned.] — Levy v , Norton-CJul- 
HANE (1928), 28 9. R. N. S. W. 302; 
45 N. S. W. W. N. 61.— AUS. 

PART V. SECT. 6, SUB-SECT. 11,— A. 

in. Amendment of claim — When 
allowed.] — Mama v , Sassoon (1928), 
L. R. 65 Ind. App. 360.— IND. 

PART V. SECT, 8, SUB-SECT. 1. 

ip. liy whom enforceable.] — A decree 
for speoifio performance operates in 
favour of both parties & a deft, is as 
much entitled to enforce it as pltf. — 
Hbeambachandra Maitrav. Jyotish- 
CHANDRA SlNGHA (1931), I. L. R. 69 
Calc. 601.— IND. 
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STATUTES. 


Part I. — In 

Sa. Meaning of Act of Parliament — ^Act of 
Imperial Parliament.] — In 1800, by the Act 
of Union, 39 So 40 Geo. 3, c. 67, the two 
Parliaments were united, & thereafter the 
words ** some Act of Parliament ** mean an 
Act of Parliament of the United Kingdom. 
Now looking at the Lotteries Act, 1923 
(c. 60), it is clear to me that the words 
“ some Act of Parliament ** mean some Act 
of the Imperial Parliament. Although it is 
true that in 1922 an Act of the United 
Kingdom set up a Legislature for Ireland, 
that has not altered the meaning of the 
expression, “Act of Parliament’* in the Act 
of 1823, So it is impossible to say that an Act 
passed, by the Irish Legislature is an “ Act 


General. 

of Parliament ” within Lotteries Act, 1823 
(c. 60), s. 41 (Slbsser, L.J.). — R. v. Keois- 
TRAB OF Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197, 203 ; 100 L. J. 
K. B. 638 ; 145 L. T. 522 ; 95 J. P. 137 ; 47 
T. L. R. 383 ; 29 I.. G. R. 452, C. A. 

15a. May contravene international law.] — Legis* 
lation of the Imperial Parliament, even in 
contravention of generally acknowledged 
principles of international law, is binding 
upon & must be enforced by the cts. of this 
country, for in these cts. the legislation of the 
Imperial Parliament cannot be challenged 
as ultra vires {per Cub.).— Oropt v, Dunphy 
(1932), 48 T. L. R. 652. 


Part II. — Classification and Framework 


52. Add, Annotations : — Refd. Farnworth v, Man- 
chester Corpn., [1929] 1 K. B. 533 ; Moon v, 
London County Council, Potteries Electric 
Traction Co. v, Bailey, [1931] A, C. 151. 

58. Add, Annotation : — Refd. R. v. Minister of 
Health, Ex p, YalTe, [1930] 2 K. B. 98. 

70. Add, Annoiation : — Consd. Nixon v, A.-G., 
[1930] 1 Ch. 566. 

7ga. .] — One further point was taken 

upon the Superannuation Act, 1859 (c. 26), 
with which it is necessary to deal. The 
marginal notes of sect. 3 refer to “ existing 
rights ” & of sect. 12 to “ right.” It was 
contended that these catchwords could be 


used to explain the meaning of sects- against 
which they appear. For my part I cannot 
allow this. As explained by Baggallay, 
L.J., in A.-G. V. Great Eastern By, Co,,, 
No. 70, marginal notes arc not a part of an 
Act of Parliament. The Houses of Parlia- 
ment have nothing to do with them, & I 
agree with the learned Lords Justices in that 
case, Bbamwell, James, & Baggaelay, 
that the cts. cannot look at them. Their 
imperfections, spoken of by Bramwell, L.J., 
are illustrated by the note of sect. 9 of this 
Act (Lord Hanworth, M.R.). — Nixon v, 
A.-G., [1930] 1 Ch. 566, 593 ; 99 L. J. Ch. 259 ; 
143 L. T. 176 ; 46 T. L. R. 246, C. A. ; affd, 
on other grounds, [1931] A. C. 184, H. L. 


Part III. — Interpretation 


134. Add, Annotation : — Consd. Edwards A.-G. 
for Canada (1929), 46 T. L. R. 4, 

185. Add, Annotation : — Refd. Edwards v, A.-G. 
for Canada (1929), 46 T. L. R. 4. 

187. Add, Annotation : — As to (1) Refd. Huntoon 
Co. V, Kolynos (Incorporated), {1930] 1 Ch. 
528. 

189. Add, Annotation : — As to (1) Expld. & Distd* 
Minister of Health v, R., Ex p, Yaffe, [1931] 
A. C. 494. 

142a. .] — ^Housing Act, 1925 (c. 14), 

8. 40, which empowers the Minister of Health 
to make an order confirming, with or without 


PART I. 

n 1. ,] — The fireneral rule that 

before a law or any regulation or bye- 
law hnving the force of a law can 
become operative, it must be duly 
promulgated, must be read subject 
to the qualifications that the word 
** law ** in the rule must not be given 
too wide a connotation, & that the 
enabling enactment must be looked to 
in order to see whether the necessity 


modification, an improvement scheme made 
under the Act, & provides that “ the order of 
the Minister when made shall have effect as 
if enacted in this Act,” docs not preclude the 
ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. — Minister of Health 
V. R., Ex p, Yaffe, [1931] A. C. 404 ; 100 
L. J. K. B. 306 ; 47 T. L. R. 337 ; 75 Sol. Jo. 
232, H. L. 

AnnoUition : — Consd. lie Bowman (1932), 48 T. L. H. 351. 

143. Add, Annotation : — Apld. Stumbles v. Whitley 
(1929), 46 T. L. R. 37. 


PART III. SECT. 1, SXJB-SEOT. 2.— B. 

126 lx, .] — Held : In interpreting 

a statute, reference cannot Y>e made to 
the debates in the Legislative Council, 
nr the report of the Select Committee. — 
GuRUiAx. SiNOH V, Sbi Darbar Sahib 
Amritsar (Obntral Board Local 
Committee) (1928), I, L. R. 9 Lah. 
689.— IND. 


for promulgation is or is not excluded. 
—■Byers v. Chinn, [1928] App. D. 
322.— S. AF. 

PART II. SECT. 2, SUB-SECT. 6. 

79 lii. .) — In the matter of inter- 
pretation of status, pimotuation is not 
to be deemed a part of the statute. — 
Ntaz Ahmad khan v, Parshotam 
(CHANDRA (1931), I. L. R. 53 All. 374.— 
IND. 
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Oases 151—516. • Enolish and Empire Digest Supplement, 


151. Add. Annotation : — As to (1) Consd. Edwards 
V. A.-G. for Canada (1929), 46 T. L, R. 4. 

222. Add. Annotation : — Held. Bournemouth- 

Swanago Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 649. 

239. Add. A7inolation : — Held. A.-G. v, Adamson 
(1932), 70 Sol. Jo. 95. 

240a. .] — It is a fundamental principle in 

construing Acts of Parliament to give words 
their ordinary sense, if by that there arises no 
repugnancy or inconsistency (Lord Tomlin). 
— Re Jenkins, Jenkins v. Davies, [1931] 2 
Ch. 218 ; 100 L. J. Ch. 265 ; 146 L. T. 184 ; 
47 T. L. R. 379, C. A. 

253. Add. Annotation : — ^Reid. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. C. 564. 

277. Add. Annotations : — ^Apld. Re Jenkins, Jenkins 
V. Davies (1931), 100 L. J. Ch. 206. Held. 
Shaw V. Pubhc TWstee (1929), 141 L. T. 465. 

289. Add. A^motalion : — Retd. Leitch v. Emmott, 
[1929] 2 K. B. 236. 

337. Add. Annotation : — Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. C. 664. 

342a. .] — The words “ charitable institution ** 

in any legislative Act should be given their 
technical legal sense, unless a contrary 
intention appears from the context. — Adam- 
son V. Melbourne & Metropolitan Board 
op Works, [1929] A. 0. 142 ; 98 L. J. P. 0. 
20 ; 140 L. T. 107 ; 45 T. L. R. 3, P. C. 

350. Add. Amwiatioyi : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

351. Add. Annotation: — Consd. West Midlands 
Joint Electricity Authority i’. Pitt, Minister 
of Transport r. Pitt (1932), 90 .T. P. 159. 

359. Add. Annotation : — Apld. Re Bliicher (Prince) 
(1930), 47 T. L. R. 19. 


376. Add. Annotaiion : — Refd. Edwards v, A.-G. 
for Canada (1929), 46 T. L. R. 4. 

304. Add. Annotation : — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

44 ga, — ,] — Held: Merchant Shipping 

(International Labour Conventions) Act, 
1925 (c. 42), s. 1, being unambiguous, it was 
not permissible to refer to the preamble of 
the Act or to the draft convention to which 
the Act was intended to give effect in order 
to give the section a meaning other than its 
natural meaning, — Ellerman Lines, Ltd. 
V. Murray, White Star Line op Royal & 
United States Mail Steamers Oceanic 
Steam Navigation Co., Ltd. v. Combrpord, 
[1931] A. C. 126 ; 86 Com. Cas. 159 ; sub 
nom. The Croxteth Hali„ The Celtic, 
100 L. J. P. 26 ; 144 L. T. 441 ; 47 T. L. R. 
147 ; 18 Asp. M. L. 0. 184, H. L. 

464. Add. Annotaiion : — ^Ref d. Huntoon Co. v . 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

467. Add. Annotaiion : — Refd. Green Star Shipping 
Co. V. London Assurance (3931), 145 L. T. 
160. 

492. Add. Annotation Apld. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 159. 

497. Add. Annotation : — Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 

503. Add. Annotaiion : — Refd. Ellerman Lines, 
Ltd. V. Murray, White Star Line of Royal 
& United States Mail Steamers Oceanic 
Steam Navigation Co. r. Comerford, [1931] 
A. C. 126. 

516. Add. Annotaiion: — Refd. Foscolo Mango 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48, 


PART in. SECT. 2, SUB-SECT. 2.— A. 

163 xxii. .] — In construing an 

Indian Act words sbonld bo given their 
widest possible meaning consistent with 
the context unless there is something 
in the Act itselt to Indicate that they 
are intended to be used in the artihclal 
& technical sense w'hich they have 
acquired in English law or in any 
other restricted sense. — H aji IIautm- 
Bux Ashan Karim v. Central Bank 
OF India (1928), I. L. li. 66 Calc. 367.— 
IND. 


PART III. SECT. 2, SUB-SECT. 2.— C. 

267 xli. .] — B. V. Coffey (Ont.), 

[1929] 1 D. L. It. 693 ; 61 Can. C’rim. 
Cas. 100.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— D. 

297 vU. .] — The ct. will not 

give to a statute an Interpretation 
which results In a pali>able injustice 
unless the legislature has manifested 
by express words an Intention to pro- 
duce that rcstilt. Such an intention 
will not he Inferred from the use of 
meiely general words . — Re The Excise 
ACT {!^n.), [1929] 4 D. L. R. 154 ; 2 
W. W. R. 353.— CAN. 


PART III. SECT. 2, SUB-SECT. 3. 

869 iv. .1— Where the 

actual words of a statute afford no 
guidance as to the Intention of the 
legislature the ct. will conclude the 
legislature intended em equitable & 
not an inequitable result. — Bobcherds 
V . IlnoDEHiA Chrome & Asbestos Co., 
Ltd., [1930] App. D. 112.-8. AF. 


PART III. SECT. 2, SUB-SECT. 4.— > 

376 xxii. .] — A lien is not to I 

considered to be imposed without 


plain declaration of the intention of 
the legislature to Impose it. shown in 
clear & unambiguous language. — Re 
Hardy, [1929] 1 1). L. R. 300 ; 63 
O. L. R. 246.~CAN. 

376 xxiii. .] — the legis- 

lature has pi'ohlbUx3d the making of a 
contract, & has expressly provided, or, 
having regaiti to the language in which 
the Act is couched, has inanifeBted its 
intention, lhat the contract should be 
void for all purposes, such contract Is 
utterly null & void. — Murshidabad 
Nawab V . Bilas Roy Gtioudhuri 
(1928), I, L. R. 60 Calc. 252,~ IND. 

376. xxiv. .] — Where a special 

Act of the Dominion Legislature has 
authorised the construction of a bridge 
carrying a railway over a. navigable 
channel ** so as not to interfere with 
navigation,” & has incorporated the 
Railway Act, an order made by the 
Railway Board under sect. 268 of that 
Act, which empowers the Board to 
authorise the construction of a bridge 
over navigable waters aetjording to 
plans approved by the Governor in 
Council, affords no defence to a claim 
In i*espeot of damage caused to a ship 
by reason of the bridge constructed 
being a substantial interference writb 
navigation & therefore a public 
nuisance. The protection of the public 
light of navigatJon being dealt with 
both in the special Act & in the general 
Act, the express provision of the 
special Act overriaes those of the 
general Act, both having romrd to 
sect. 3 of the Railway Act & apart 
therefrom. — Eurana S.S. v. BuBRAiiD 
Inlet Tunnel & Bridge Co., 11931] 
A. C. 300 ; 100 L. J. P. O. 68 ; 144 
L. T. 660. P. C.— CAN. 

376 XXV. .1-— If tlie language of 
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a section of a statute is such that in 
order to give a meaning to the seetJon 
it must be completely altered or bo 
materially added to os to make it 
differ considerably from that used by 
the Legislature then, especially in 
erlniinal mailers, the ct,. should liedtatc 
t.o alter the language so as to give to 
the words a nieaniug which is not 
manifest fi*oin the statute. — Ex p. Min- 
ister OF jTrrfTirE, Re R. i’. Jacobson 
& Levy, [1931] App. D. 406.— S. AF. 

PART III. SECT. 2. SUB-SECT. 4.— C. 

446 ii. .] — When construing 

a statut/C which was the outcome of a 
report of oomrs. appointed to draft 
& submit a bill for adoption by the 
legislature, there Is not the same dis- 
position on the part of the cts. that there 
formerly w'as to deny reference to sai<l 
report.— it. r. Jeanottk, [1932] 2 
W. W. R. 283.— CAN. 

PART III. SECT. 2. SUB-SECT. 6. 

479 iv. .] — Re Sect. 24 of 

British North America Act, [1928] 4 
D.L.R.98; [1928] S. C. R. 276.— CAN. 

PART III. SECT. 2. SUB-SECT. 7. 

606 Iv. .] — ^Where a soot, of a 

statute is ambiguous ; because It Ik 
open to be grammatically construed as 
hearing two different meanings, a Ct. 
of Appeal In deciding which of these 
two meanings the legislature intended 
the statute to bear, should adopt that 
construction which, upon a reading 
of the Act Sl its amendments as an 
entire enactment, appeers to better 
accord with the body of the enactment 
than does the alternative oonstruotion. 
— R. V , PuBuo Utiutibs Combs. 
(1926), 64 N. B. R. 138.— GAN. 



V6L Sm-Statotes. Oases 54a~7«8a, 


542. Add, AnmiaUan : — ^Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

54/3. Add. AnnoUUions : — Retd. The Croxteth 
Hall, The Celtic, [1930J P. 197 ; Bottomley v. 
West Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

545a. .] — Bottomley v. West Derby 

Assessment Committee, Mersey Docks & 
Harbour Board v. West Derby Assess- 
ment Committee, Bottomley v, Mersey 
Docks & Harbour Board, Bottomley v, 
Livbrjpool Grain Storage & Transit Co., 
Ltd., No. 764a, post, 

569. Add, Annotation :—Consd. The Croxteth 
HaU, The Celtic, [1930] P. 197. 

598a. .] — Ellerman Lines, Ltd. v, Murray, 

White Star Line op Royal & United 
States Mail Steamers Oceanic Steam 
Navigation Co., I^o. v, Coivierford, No. 
448a, ante. 

604. Add. Annotation : — Refd. Famworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

649a. May not be referred to.] — Nixon v, A.-G., 
No. 78a, ante, 

674. Add. Annotation : — Refd. Fordree v. Barrel^ 
(1931), 95 J. P. 141. 

689. Add. Annotation: — Refd. Fordree v. Barrell 
(1931), 95 J. P. 141. 

731. Add. Annotation: — As to (1) Consd. Egan v. 
A.-G., [1930] 1 Ch. 238. 

745. Add. Afinotation : — Apld. West Midlands 
Joint Electricity AutJiority Pitt, Minister 
of Transport ??. Piit (1932), 96 J. P. 159. 

761. Add, Annotation : — Consd. Egan v. A.-G., 
[1930] 1 Oh. 238. 

764a. .] — It was suggested by the A.-G. in 

the course of his argument for the Revenue 
Ofhcers, that the ct. was entitled to consider 
some of the provisions of the later Derating 
Act as affecting the construction of the 1928 
Act. It was contended that as the later 
Act obliged railways to pass on the benefit 


of the derating by reduction of railway rates 
to the users of railways the definition clauses 
of the 1928 Act should, if nossible, be read as 
applying only to that part of their property 
wnich earned rates that could be reduced in 
proportion to the derating benedts received 
by the railway, & therefore the Act should 
if possible be read as exclusing from the 
privileged classes warehouses for the use of 
which a customer pays rent & not railway 
rates & therefore could not be given the 
advantage of having the derating benefit 
passed on to him. It was further argued 
that if railway warehouses are outside the 
definition for these reasons, dock ware- 
houses should also be deemed outside the 
definition. In my judgment this argument 
ought not to have any weight attached to it. 
The Act of 1928 cannot be interpreted by 
what Parliament chose to do by an Act of 
1929. We are not entitled to assume that 
the need of so wording the Act as to confine 
the prospective advantages of differential 
rating to those hereditaments whose rateable 
occupiers could pass on the benefit to their 
trade customers was present to the mind of 
the Legislature when they passed the Act 
of 1928. We can, however, treat as relevant 
the purposes for which the Act was passed 
as stated in the title (Greer, L.J.). — 
Bottomley v. West* Derby Assessment 
Committee, Mersey Docks & Harbour 
Board v- West Derby Assessment Com- 
mittee, Bottomley v. Mersey Docks & 
Harbour Board, Bottomley v. Liverpool 
Grain Storage & Transit Co., Ltd., [1932] 
1 K. B. 40 ; 101 L. J. K. B. 8 j 95 J. P. 186 ; 
46 T. L. R. 468 (1926-31), 2 B. R. A. 846, 
C. A. 

765. Add. Amwtation : — Refd. Port of London 
Authority v. Canvey Island Comrs., [1932] 
1 Ch. 446. 

766a. .] — I do not think that, in the 

circumstances of this case, the subsequent 
statute can properly be referred to for the 


PART III. SECT. 2. SUB-SECT. 8.— A. 

540 iii. there is an am- 

biguity or unoorta-inty in the langruago 
of an Act, the title may bo looked to 
in order to ascertain the scope of tho 
Act & to remove the ambiguity ; but 
where the language of tho Act Is plain 
It must be given effect to notwith- 
Ktanding the fact that It goes beyond 
the matters mentioned in tho title. 
The application of o- 51, 1U25--2C 
(Sask.), entitled An Act respecting 
Improvements under Mistake or Title, 
is not confined to mistakes of title, 
but extends to all cases, Including 
those of mistake of the Identity of the 
land or of Its boundaries, where a 
person has made “ lasting Improve- 
monts under tho belief that the land is 
his own.** It Is, however, a question 
for the ot. to determine in each case 
whether the person claiming for the 
improvements was under a bond fide 
belief that the land was his own. — 
ScHiBLL 6c Hunt v, Morrison & 
Morrison, [1930] 2 W. W. R. 737 ; 4 
D. L. R. 664.— CAN. 


PART HI. SECT. 2. SUB-SECT. 8.— 
B. (d). 

699 iv. .J — In order to restrict 

the scope of an Act by the terms of its 
preamble the ct. must be satisfied that 
there was an Intxjntion on the part- of 
the Legislature that its scope should 
be so restricted. — Kannammau r. 
Kanakasabai (1930), I, L. R. 61 Mad. 
8ir>.-~IND. 


PART HI. SECT. 2. SUB-SECT. 8.— C. 

'645 vii. .) — Headings In a 

statute may be read, not only as 
explaining sects, which Immediately 
follow them, as the preamble to the 
statute may be looked at to explain 
its enactments, but as affording a 
better key to the construction of the 
sects, which follow than might be 
afforded by a mere preamble. — Re 
Mid-West Glass Co., Ltd., [1931] 3 
W. W. R. 165 ; 40 Man. L. K. 289.— 
CAN. 

PART HI. SECT. 2. SUB-SECT. 8.— D. 

m i. • — — .1 — ^Marginal notes to 
sections of an Act can be referred to 
for the purpose of interpretation If 
they can be regarded as inserted by, 
or under the authority of, or assented 
to by the legislature. — Ram Saran 
Das V. Bhagwat Prasad (1928), 
I. L. R. 51 AU. 411.— IND. 

PART HI. SECT. 2, SUB-SECT. 8.- E. 

660 U, .]—8emble : the Ulustra- 

tions to Indian Acts of legislature are 
to be used as guides only & not as 
authoritative & binding declarations 
of law. — Myingyan Municipality v. 
Maung Po Nyun (1930), I. L. R. 8 
Ran. 320.— IND. 

PART HI. SECT. 2, SUB-SECT. 8. - 
G. (c). 

658 ii. .] — If there are two 
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sections in an Act which seem to clash 
but which can be interpreted so as to 
give full force & effect to both, then 
such an interpretation is to be adopted 
rather than one which ^vill partly 
destroy the effect of one of them. — 
PRINCU’AL lM>nORATION OFFICER V. 
BnuLA, [1931] App. D. 323.— S. AF. 

658 iii. .] — If in one sootion of 

a statute imposing taxation there are 
express words w^hich in their plain or 
literal meaning disclose an exemption 
from taxation of the income of non- 
residents In Canada, & there are also 
words of ambiguous import In another 
section of the same statute which might 
be construed as (ilsp lacing tho ex- 
emptloii, these latter words are not 
sTifficiont to rebut the intention to 
exempt non-residents as expressed in 
the former section. — Holden v. 
Minister of National Revenue, 
[1931] Ex. O. R. 21.6.— CAN. 


PART HI. SECT. 2, SUB-SECT. 12.— 
B. (0). 

747 ii. .] — As both tho Customs 

Tariff Act & the Tax Act are revenue 
Acts, a clear definition in one of these 
enactments of a term common to both 
may reasonably be referred to for the 
purpose of dispelling any ambiguity of 
meaning In the other. — R. tJ. Mxln- 
Bingham Printing Co., Ltd., [1929] 
EX. O. R. 133.— CAN. 



Cases 786a— C92. English and Empibe Digest Supplement. 


purpose of interpreting the earlier. It is, of 
course, ceitain that Parliament can by 
statute declare the meaning of previous Acts. 
It would be competent for them to do so, 
even though their declaration offended the 
lain language of the earlier Act. It would 
e an unnecessary step to take, unless it 
were intended, contrary to the ^neral 
principles of legislation, to make the ex- 
I)lanatory Act rei»rospective, seebig that the 
subsequent statute could by independent 
enactment do what was desired. It is also 
possible that where Acts are to be read 
together, as they are in this case, a pro- 
vision in an earlier Act that was so ambiguous 
that it was open to two perfectly clear & 
plain constructions could, by a subsequent 
incorporated statute, be interpreted so as 
to make the second statute effectual, which 
is what the cts. woiild desire to do, & it is 
also possible that, where a statute has ci‘eated 
a crime or imposed a penalty, a subsequent 
Act showing that that crime was intended t<^ 
have a limited interpretation or the circum- 
stances regarded as narrow in which the 
penalty attached, would be used for the 
purpose of giving effect to the well-known 
principle of constmction to which I referred 
at an earlier stage (Lord Buckmastee). — 
Ormond Investment Co. v. Betts, [1928] 
A. C. US ; 97 L. J. K. B. 342 ; 138 L. T. 
600 ; 13 Tax Oas. 400, H. L. 

Annotation . : — Consd. Port of London AutLority v. Carivoy 
Island Comr«»., Iia32] 1 Ch. 446. 

766b. Erroneous recital of effect in preamble | 

to later statute.] — Deft, comrs. relied, first. | 
upon the statement contained in the preamble ( 
of the 1883 Act that by the 1792 Act the i 
comrs. thereby appointed were invested with | 
powers (mter alia) of acquiring lands in the 
Island for the piuposes of the Act. . . . 
In my opinion the erroneous recital of the 
effect of the 1792 Act does not affect the con- 
struction of that Act (Lawrence, L.J.). — 
Port of 1.<ondon Authortty v. Canve y Island 


OoMBB., [1932] 1 Ch. 492 : 101 L. J. Oh. 63 ; 
146 L. T. 196 ; 96 J. P. 28 ; 30 L. G. B. 42, 
C. A. 

772a. Addition to provisions Incorporated — 

Not necessarily incorporated in later Act.} — 

Where provisions of an Act have been in- 
corporated by reference into a later Act, the 
repeal of the earlier Act does not affect the 
latter Act; so, too, an addition to the 
provisions incorporated, unless it is expressly 
made applicable to the later Act, is not 
deemed to be incorporated into it, at all 
events if it is possible for the later Act to 
function effectually without the addition. — 
Secretary of State for India v, Hin- 
dusthan Co-opbrattve Insce, Society 
(1931), 68 L. B. Ind. App. 269, P. 0. 

795. Add, Annoiation : — Apld. R. v, Southampton 
County Confirming Committee, Ex p. Slade, 
[1029] 1 K. B. 263. 

856. Add, Annotation : — Refd. Taxes Comr. v- 
Union Trustee Co. of Australia, Ltd., [1931] 
A. C. 258. 

863. Add, Annotation : — Consd. Glamorgan County 
Council V. Birmingham Oorpn. (1932), 48 
T. L. K. 664. 

905a. Application to articles of association.] — 

— Interpi»etation Act, 1880 (c. 63), s. 1 (1), 
which deals with the inclusion of the plural 
in words in the singular & vice verad, & 
which governs Table A in Companies Act, 
1862 (c. 89), Sebod. I., applies also to special 
articles of a co. which have replaced certain 
articles of Table A, but which are used 
together with the remaining articles of Table 
A. — Pell v, Derby Leather Co., Ltd., 
[1931] 2 Ch. 252 ; 100 L. J. Ch. 311 ; 145 
L. T. 356. 

927. Add, Annotation : — Refd. Farnworth v, 

Manchester Corpn., [1929] 1 K. B. 633. 

^^2. Add, Annotaiion : — Refd. Egan v, A,-G., 
[1930] 1 Ch. 238. 


PART III. SECT. 2, SUB-SECT. 13.— A. 

774 iii. .]— Where there Is 

a doubt as to the meauiugr of a statute, 
or an award made thereunder, a con- 
struction placed thereon & long 
acquiesced in by all parties will not be 
deiiarted from. — Gaussen v. Lower 
Bank Navigation Trustees, [19211] 
N. 1. 11.— IR. 

PART III. SECT, 2. SUB-SECT. 13.— B. 

789 vii. .] — It is a well -.settled 

principle of construction that the 
Legislature must be presumed to 
know, not only the general principles 
of law, but, also, the constructfous 
which the cts. have put upon particular 
statutes, & when a section of aii Act, 
which had received a judicial con- 
struction, is re-enacted In the same 
words, such re-enactment must be 
treated as a legislative recognition 
of the conitruction. — Bipulbuiari 
Chakra VARTi v, Nikhilchandra 
Chakra VART i (1929), I. L. R. 57 Calc. 
381.— IND. 

PART III. SECT. 2, SUB-SECT. 17.— A. 

O I. .) — HEATHEaiTON CO- 


OPERATIVE Co. V. Grant, [1930] 1 
I). L. R. 975 ; 1 M. P. R. 145.— CAN. 

PART III. SECT. 8, SUB-SECT. 2. 

907 ii. .1 — ^In the construction 

of a statute a definition given in an 
interpretation clause of the statute 
will not bo adhered to when the 
context & subject-matter show that 
the words defined wore intended to 
have a meaning different from that 
set forth in the inteipretatlon clause. — 
Town Councit. op Springs v, Moosa, 
[1929] A. D. 401.— S. AF. 

907 iii. .] — FrimA fade, where 

there is a dofinltion of a particular 
word used in a statute, that definition 
must be applied wherever that word 
occurs, but the ct. is justified in 
departing from the definition where 
an adherence to it would work an 
injustice which both the context & 
subject-matter show that the legislature 
never intended. — Sutherland v, R., 
[1930] N. L. R. 24.— S. AF. 

PART III. SECT. 6, SUB-SECT. 1. 

948 i. Whether cqriiiahle ronstniction 


aditpiai .] — Where a statute Is clear 
the ct. must give effect to the intention 
of the Legislature how’evor harsh its 
operation may be to individuals 
affected thereby, but where two 
meanings may bo given to a section 
& the one meaning leads to harshness 
& injustice while the other does not, 
the ct. will hold that the l^oglslaturo 
rather Intended the milder than the 
harsher meaning. — Principal Im- 
migration Officer v, Bhitt.a, [1931] 
App. D. 323.— S. AF. 

PART 111. SECT. 6, SUB-SECT. 2. 

BE. Work7nen*a Compenaatton Acts .) — 
Clarke v, Wentworth Swree, Ltd., 
[1928] 2 D. L. R. 796.— CAN. 

PART III. SECT. 9. 

981 i. Doctrine of coniemporanea 
expositio .] — When the oonstnietion of 
a statute Is doubtful, it is accepted as a 
canon of interpretation that a useful 
exposition of the statute may be that 
which it has received from con- 
temporary authority. — D inkel r. 
Union Govt., [1929] App. D. 150. — 
S. AF. 
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Part IV. — Operation 


1067* Add, Annotaiion : — Consd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 

4088. Add. Annotation : — Consd. Ward v. British 
Oak Insurance Oo., [1932] 1 K. B. 392. 

1116. Add, Annotaiiona : — Aa to (1) Consd. Ward v. 
British Oak Insurance Co., [1932] l^K. B. 
892. Retd. Gardner & Co. v. Cone (1928), 
140 L. T. 72. 

1172a. Add, Annotation : — Refd. Be National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

1207. Add. Annotaiiona: — Refd. A.-G. v. Man- 
chester Corpn., [1931] 1 Ch. 264 ; Skinner v. 
Geary (1931), 47 T. L. R. 697. 

1212. Add. Annotation : — Consd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt (1932), 147 L. T. 122. 

1217. Add. Annotaiiona : — Apld. Farnworth v, 
Manchester Corpn., [1929] 1 K. B. 633; 
West Midlands Joint Electricity Authority 
V. Pitt, Minister of Transport v, Pitt (1932), 
96 J. P. 169. Refd. Boumemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons, 
[1930] A. C. 549. 

1244. Add, Annotaiiona : — Apld. Bournemouth- 
S^wanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. Refd. Farnworth v, 
Manchester Corpn., [1929] 1 K. B. 633. 

1248. Add, Annotation : — Refd. R. v. Minister of 
Health, Ex p, Yaffe, [1930] 2 K. B. 98. 

1248a. Unless contrary construction clearly 

Intended.] — There is a well-known canon of 


construction applicable to private Acts of 
Parliament that if the words used by the 
statute are ambiguous, the meaning that is 
most favourable to the public should be 
adopted ; but I do not think that this has 
the effect of preventing the ct. from saying 
that if, when the whole of the statute in 
question is considered, it appears by necessary 
intendment that the privilege claimed was 
intended to be granted, the ct. should retiise 
to draw this inference because the Act does 
not contain express words creating the 
privilege claimed (Greer, L.J., in a dis- 
aeniing judgment ), — ^Boubnemouth-Swanage 
Motor Road &; Ferry Co. v. Harvey & 
Sons, [1929] 1 Ch. 686 ; 98 L. J. Ch. 118 ; 
140 L. T. 415 ; 93 J. P. 129 ; 27 L. G. R. 
264, C. A. ; affd,, [1930] A. C. 549, H. L. 

1334. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

1361. Add, Aniiolation : — Generally, Refd. Sheffield 
Corpn. V. Luxford, Same v, Morrell, [1929] 
2 K. B. 180. 

1364a. -.] — “ May ” always means may. 

“ May is a permissive or enabling expres- 
sion ; but there are cases in which, for 
various reasons, as soon as the person who 
is within the statute is entrusted with the 
power it becomes his duty to exercise it. 
One of those cases is where he is applied to 
to use the power which the Act gives him 
in order to enforce the legal right of appct. 


PART IV. SECT. 2. 

b I. Sect. 1 of c. 30. 

1923, provided for the appoLotment of 
one or two examiners for the city of 
Halifax. The Act was to come Into 
force on a day to be fixed by pro- 
clamation. C. 54 of 1924, passed 
May 9, 1924, repealed s. 1 of c. 30, 
1923, & substilnted another sect, 
providing for the appointment of one 
or two examiners for the city of 
Halifax. On May 23, 1924, It wiw 
proclaimed that o. 30, 1923, as 

amended, should come into force on 
June 1, 1924. On the same day. 
May 23, 1924, M. was appointed oh an 
examiner for the city of Halifax. 
Applt. contended that his appoint- 
ment was void, because made under 
the authority of a statute that was not 
in force at the time of his appointment : 
— Held : the proolomation that c. 30, 
1923, as amended, should come into 
force on Jxme 1, 1924, had the same 
effect as if that date had been fixed 
by the statute Itself as the date when 
It should become effective as law ; & 
it was common nound that in the 
latter ease appointments could be 
made in anticipation of the statute 
coming into force ; the proclamation 
made that certain which had been 
continent : it must be presumed that 
everything was done regularly unless 
the oontrarjr was shown ; the pro- 
clamation & order of appointment 
bore the same date dc were gazetted 
the same day ; A it must be presumed 
that the proclamation preceded tbe 
appointment: the appointment was, 
therefore, valid. — ^McKenzie v. Hmr- 
BEB8, [1929] 4 D. L. R. 1059 ; S. C. R. 
38 ; ajfo., 60 N. S. R. 203.— GAN. 


PART IV. SEOT. 5, SUB-SECT. 1. 

p 1 , ,j — statute is not to 

be oonstrued so as to have a greater 
retrospective efleot than its language 
renders neoeasary*-— Kirpa Sikgh v. 


Ajaipal Singh (1928), I. L. R. 10 Lab. 
165.— IND. 

PART IV. SECT. 5, SUB-SECT. 2. -A. 

1087 vi. .1 - Statutes regulate 

futures conduct & are construed as 
operating only on cases or facts which 
came into existence after they 
wore passed. — ^Piuncipai:. Immigration 
Officer v. Bhitla, [1931] App. D. 323. 
- S. AF. 


PART IV. SECT. 6, SUB-SECT. 2.— 
B. (b). 

1099 X. Hes judicata .] — Hong 

Kong Ordinance 20 of 1908 by its 
retroactive effect gave a right of action 
for criminal conversation committed 
prior to its enactment : — Held : with- 
out explicit words to that effect It did 
not avail the respondent, whose causo 
of action was barred as res judicata 
by a final judgment prior to the 
Ordinance & foimded on the then 
existing law. — Lei^im v. Mitchell, 
(19121 A. C, 400.— HONG KONG. 


PART IV. SECT. 6, SUB-SECT. 6. 


1146 xxvL — Metropolitan 

Arattoiks Board v. Scholk, [1927] 
S. A, S. R. 444.— AUS. 


1146 zxvii. .] — Alterations in 

procedure are alw'ays retrospective 
unless there be some good reason 
against it . — Re Wioks & Armstrong, 
[1928] 2 D. L. R. 210 ; 49 Can. Orim. 
Can, 281 ; 61 O. L. R. 667.— CAN. 

1146 zieviii. .] — ^Where a statute 

deals with practice & procedure only, 
it applies, unless the contrary is 
expressed, to actions begun before it 
came Into force. — Haffner v. Weston 
& DBTOHON. [1928] 1 D. L. R. 711 ; 22 
Sask. L. R, 203 ; [1927] 3 W. W. R. 
889.— CAN. 


1146 xxix, .] — ^An action begun 

after the time limited by the statute 
that was in force when the writ was 
issued cannot, because of an amending 
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A(5t, be hold to have been begun in 
time. It is ciToneous to assume that 
a statute imposing a time limit for the 
coimnencement of actions for damages, 
or cxteudlng a time already limited, is 
niMjessarily to l»e treated as a statute 
eflfocting procedure only & so to bo 
given a retrospinitive effect. — Kjsarley 
r. Wiley, [1931] 2 D. L. R. 433 ; 66 
O. L. II. 490 ; affd., [1931] 3 D. L. R. 
68 ; O. R. 167.— CAN. 

1168 i. Right of ajfpeal not of 

procedure. ] — Legislation conferring a 
new jurisdiction on an appellate ct. 
to entertain an appeal cannot bo con- 
strued retrospectively, so as to cover 
coses arising prior to such legislation, 
unless there is something making 
umnistakeablo the legislative intention 
that it should bo so oonstrued. The 
matter is one of substance &; of right. — 
Singer v. R.. [1932] S. C. R. 70; 1 
D. L. R. 279.— CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 

1169 xiii. St. Catherines 

Corpn. v. Hydro-Electric Power 
Commission of Ontario, [1928] 3 
D. L. R. 200 ; 62 O. L. R. 301 ; ajfiTd., 
[1930] 1 D. L. R. 409, P. C.— CAN. 

PART IV. SECT. 6, SUB-SECT. 2.— A. 

1184 iii. .] — Held: the amend - 

inonts made to the Insurance Act. 
subsequent to the year 1926 were not 
retroactive & did not take away 
contractual rights acquired under 
legislation In force when the con- 
tracts were entered into. — Bullas v. 
Empire Life Insob. Co., [1931] 4 
D. L. R. 443 ; O. R. 769.— CAN. 


PART IV. SECT, 7, SUB-SECT. 9. 

1 i. .] — ^When a statute confers 

upoR the ot. a specific power, the ct. 
cannot, by relying upon its inherent 
jurisdiction, extend the scope of that 
power. — R. v, Sueh Dev (1929), 
I, L. R. 11 Lah. 220.— IND. 



Cases 1364a— 1669. English and Empibh DictjBST Supplement. 


(Talbot, J.). — Sheffield Oobpn. t>. Lux- 
ford, Same v. Morrell, [1929] 2 K. B. 180 ; 
98 L. J. K. B. 512 ; 141 L. T. 265 ; 93 J. P. 
235 ; 45 T. L. R. 491, D. C. 

1881. Add, Annotation: — ^Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J, K. B. 401. 

1886. Add, Annotatiwi : — Consd. A.-G. v, London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 

1403. Add, Annotation : — Refd. Mayhead v. 

Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
369. 

1408. Add, Annotation: — Apld. A.-G. v, Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 

1452a. .] — ^Pltf., who was a farmer, was 


the occupier of property in the neighbourhood 
of an electricity power station which had 
been erected by deft, corpn. under Parlia- 
mentary powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by pltf. In an action for a 
nuisance ; — Held : Electric Lighting (Clauses) 
Act, 1899, did not expressly m^e defts. 
liable for a nuisance, but as defts. had not 
proved the nuisance to be the inevitable 
result of the exercise of their statutory powers 
plaintiff was entitled to an injunction & 
damages. — Manchester Corpn. v, Farn- 
WORTH, [1930] A. C. 171 ; 99 L. J. K, B. 83 ; 
94 J. P. 62 ; 46 T. L. R. 85 ; 73 Sol. Jo. 818 ; 
27 L. G. R. 709 ; sub nom, Farnwoutu v, 
Manchester Corpn,, 142 L. T. 145, H. L. 


Part V. — Criminal and Penal Statutes. 

1531. Add, A7inotation : — J** to (1) Consd. The 1560. Add, Annotation: — Consd. Stoke-on-Trent 
Torni, [1032] P. 78. Revenue Officer v, Stoke-on-Trent Assess- 

1539. Add, Annotation : — Refd. Sheffield C^orpn. v, ment Committee & Potteries Electric Traction 

Kitson, [1929] 2 K. B. 322. Co., etc., etc. (1930), 143 L. T. 650. 


Part VI. — Fiscal and Revenue Statutes. 


1577. Add, Annotation : — Consd. I. R. Comi*s. v, 
Dalgety & Co. (1929), 98 L. J. K, B, 542. 

1578. Add, Annotation : — Consd. I. R. Comrs. v, 
Dalgety & Co. (1929), 98 L. J. K. B. 642. 

1587, After this case add : — 

Safeguarding Acts ,] — See Revenue, 

Nos. 93c, 93d. 

1591. Add, Citations [1929] A. C. 354 ; 98 


L. J. Ch. 198; 140 L. T. 624 ; 93 ,T. P. 146 ; 
27 L. G. R. 261. 

1607. Add, Annotation .'^Refd, Foscolo Mango <fe 
Co. V, Stag Line, Ltd., [1931] 2 K. B. 48. 

1612. Add, Annotations : — Ge^ierallyy Refd. 
Diggines v, Forestal Land, Timber & Rail- 
ways Co. (1930), 142 L. T. 609 ; I. R. Comrs. 
V. Dalgety & Co., [1930] A. C. 527. 


Part VII. — Local, Personal and Private Statutes. 


1617. Add, Anfioiaiions : — Refd. Boumemouth- 
Swanage Motor Road & Ferry Co. v, Harvey 
& Sons, [1929] 1 Ch. 686 ; Farnworth v, 
Manchester Corpn., [1929] 1 K, B. 633. 

1621. Add. Annotation: — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
4fc Sons, [1929] 1 Ch. 686. 


1638. Add, Annotation : — Refd. Bournemouth 
Swanage Motor Road & Ferry Co. v, Harvey 
& Sons, [1930] A. C. 549. 

1659. Add, Annotations : — Consd. Bournemouth- 
Swanage Motor Road &> Ferry Co. v, Harvey 
& Sons, [1929] 1 Ch. 686; Farnworth v, 
Manchester Corpn., [1920] 1 K. B. 633. 


PART V. 8EC3T. 2, SUB-SECT. 3. 

1526 iv. . 1 — Even a penal statute 

must not be construed so as to narrow 
its words to the exclusion of cases 
which those words in their ordinary 
acceptation would comprehend. — R. v. 
Krakowec, Daiilbeiio & Kklund & 
Continental Guaranty Corpn. of 
Canada, Ltd., 11932] S, C. R. 134; 
1 D. L. R. 316.— CAN. 

PART V. SECT. 8. SUB-SECT. 1. 

1532 vf. .1 — A statute which 

casts upon an accused the nmm of dis* 
provinj? a charge is retrospective &, 
therefore, applies to a case where it 
has come Into force between the time 
of the alleged offence & the laying of 
the Infonnation therefor. — R. t, Humps 
fl931) 1 W, W. U. 812 ; 3 D. L. 11. 
7G7 ; 56 run. C. C. 320 ; 30 Man. L. R. 
4 4 6. -CAN. 


sa. Eatra^erriioncU opercUum — Interim 
iinn mtuit be s/unvn,] — General words in 
a penal statute will not be given an 
extra-territorial operation unless an 
Intention to give such an operation to 
the statute appears expressly or by 
necessary implication. — U. v, Frankr, 
ri929J V. L. 11. 285 ; Argus L. R. 
230.--AUS. 

PART V. SECT. 8, SUB-SECT. 2. 

1648 U. .1 — In so far as It deals 

with the disquauheation of a candidate 
for a corrupt practice the Ontario 
Election Act is a penal statute, & the 
charge against the candidate must be 
proved beyond a reasonable doubt 
before such disqualidcatlon Is ordered. 
— He South Bruce Provincial Elec- 
tion, JOHNBTON V. McCaLLUM, [1928] 
1 D. L. R. 104 ; 61 O. L. R. 302.— 
CAN. 


PART VI. SECT. 2. 

1588 ii. .] — Special canons of 

interpretation are no more applicable 
to a taxing Act than to any other Act. 
— Fowler & Andrews v, Spau.um- 
CHEEN Township, [19301 3 W. W. R. 
12 ; 63 B. O. R. 47.~-CAN. 

si. Cmuttniction milk reference to 
Englinh law,] — In continuing a statute 
which, like a taxing statute, is meant 
to apply to all persons irrespective of 
their personal law. It is quite un- 
necessary to Investigate the meaning 
of the words In the particular system 
of jiu’isiirudenco that may be followed 
by the assessee, & it is proper to con- 
strue the words in question with 
reference to the English Law on the 
point. — Umar Bakiisii v. Punjal 
COMB. OF Income Tax (1931),!. L. R. 
12 L«h. 725.— IND. 
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Vol. XUL-Statates. Oases 1674— 2048< 


1674. Add, Citaiiona : — [1929] 1 Ch. 686 ; 98 

L. J. Cb. 118 ; 140 L. T. 416 ; 93 J. P. 129 ; 
27 L. O. B. 264 ; atibseqtteni proceedings 
(No. 2), 144 L. T. 132. 

1678. Add. Annotation : — Consd. West Midlands 


Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 
1679. Add, Annotatwn : — Reid. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt (1932) 96 J. P. 159. 


j 723. Add, Annotations : — Ref d. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441 ; Musical Per- 
formers* Protection Assocn., Ltd. v, British 
International Pictures, Ltd. (1930), 46 

T. L. R. 486. 

1726. Add, Annotations : — Apld. Musical Per- 
formers* Protection Assocn., Ltd. v, British 
International Pictures, Ltd. (1930), 46 T. L. B. 
486. Distd. Ruislip-Northwood Urban Dis- 
trict Coimcil V, Leo (1931), 145 L. T. 208. 
Refd. Clark v, Epsom B. D. C., [1929] 1 Ch. 
287. 

1765. Add, Annotations : — As to (I ) Consd. Musical 
Performers* Protection Assocn., Ltd. v, 
British International Pictures, Ltd. (1930), 
46 T. L. B. 486. Refd. A.-G. v. Sharp (1930), 
99 L. J, Ch. 441 ; A.-G. v. Premier Lim?, Ltd. 
(1931), 48 T. L. B. 104. Generally, Refd. 
B. V, Minister of Health, Ex p. Yaffe. [1931 1 

A. C. 491. 

1757. Add. Annoiation Clark v. Epsom 

B. D. C., [1929] 1 Ch. 287. 

1758. Add, Annotation : — Consd. Musical Per- 

formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 40 

T. L. B. 485. 


Annotation : — Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v, British 
International Pictures, Ltd. (1930), 46 

T. L. B. 485. 

1777a. -.] — Had this provision been con- 

tained in the English statute I entertain no 
doubt that in the absence of express penalty 
where some one was in terms by statute in a 
public matter required to do a certain act, 
or if the act were to be done, to do it in a 
certain way, that if that j^erson failed to obey 
that statute, the act done would be in con- 
tempt of the statute, A therefore, though 
there were no exijress penalty provided, the 
ordinary common law rules would apply. In 
such case, the matter being one of public 
obligation & the act done in contempt of the 
statute, in an appropriate case the remedy 
would lie for misdemeanour (Slesser, L.J.). 
—The Torni, [1932] P. 78, 90 ; 101 L. J. P. 
44 ; 147 L. T. 208 ; 48 T. L. B. 471, C. A. 

1779. Add. Annotation : — Refd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

1812. Add, Annotation : — Refd. Minter v. Priest, 
[1929] 1 K. B. 656. 


Part VIII. — Enforcement 

1768. Add, 


Part IX. 

1896. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v. l*itt. Minister 
of Transpoi-t v. Pitt, [1932] 2 K. B. 1. 

1919. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

1928a. .] — Secretary of State for India 

V, HiNDUSTHAN Co-OPERAIIVE INSURANCE 
Society, No. 772a, ante, 

1968. Add, Annotation: — As to (1) Consd. B. v. 
Minister of Health, Ex p, Yafle, [1930] 2 
K. B. 98. 


—Repeal. 

1974. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority r. l^itt. Minister 
of Transport v, Pitt, [1932] 2 K. B. 1. 

1989. Add. Annotation : — ^Refd. Famworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. * 

1990. Add. Annotation : — Refd. Farn worth v, Man- 
chester Corpn. (1929), 98 L. J. K. B. 224. 

2007. Add, Annotation : — ^Refd. B. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 

1 2048. Add. A nnolalion : — Refd. Smith v, Metro- 
' politan Properties (’o., [1932] 1 K. B. 314. 


PART VII. SECT. 4. 

1682 iii. .] — VANcotjVEH City 

V. Richmond, [1828] 4 D. L. R. 506 ; 
[1928] 3 W. W R. 166.— CAN. 

PART VIII. SECT. 1. 

s. liiiiht to enforce statutory duty- 
Ao right of UMivcr ,\ — A pereou entitled 
t(> Hue to enforce the performance of a 
statutory duty cannot waive that right 
• »y ucquloeconce or condnet or even 
l>y an oxproHS contract. — OirncN r. 
Wtewakt & Grant & Winnipeg City, 
11932] 3 W. W. U. 193.— CAN. 

PART VIII. SECT. 8. SUB-SECT. 1. 

1784 XXV. .] — Where a liability 

not exlfltinff at common law is oi'eatod 
hy a statute which at the same time 
fiives a special & particular remedy for 
pnforclriff it, the remedy provided by 
the statute must bo foliowod. — Ft, 
PtTLp Ck). r. Bpantsh River 


PuiJ> Co.. [1928] 1 D. L. R. 753 ; 61 
O. L. R. 512 ; ajQfd., [1929] 4 D. L. R. 
192 ; 64 O. L. R. 148.— CAN. 

1734 xxvi. .]— Where a liability 

not existing at conunon law is created 
by a statute which also gives a par- 
ticular & special remedy for enforcing 
it that remedy must bo followed. — 
District MuNiriPALiTT. Coldstream 
OF V. Bellevue (B. C.), [1929] 4 
D. L. R. 52 ; 2 W. W. R. 597.— CAN. 

1734 xxvli. .] — Fort Frances 

Pulp & Paper Co. v . Spanish River 
Pulp ifc Paper Mum, Ltd., [1931] 2 
D. L. R. 97.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— D. 

1924 il. .] — Sections of a public 

Act which are incorporated by referonee 
in a private Act are not repealed by 
the repeal of the public Act. — G ranby 
("ONSOIJDATKD MlNINO, SMELTING & 
Power Co,, Ltd, i*. West Koo'J’Enay 
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Power & Light Co., Li’d., [19291 2 
D. L. R. 651 ; 2 W. W. R. 470 ; 41 
B. C. R. 89 ; affg., [1028] 4 1). L. It. 
724 ; 3 W. W. R. 301 ; 40 B. C. ^1. 
269.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2. 

F. (b) iv. 

1976 vii. .J — In the case of con- 
flict between a general statute &c one 
passed for a particular purpose the 
latter must, so far as that pimposc 
extends, prevail, whether the special 
Act was passed before or after the 
general Act. — Lyne v. Checker Stage 
Service, Ltd., [1932] 1 W. W. R. 
335.— CAN. 

PART IX. SECT, 1, SUB-SECT. 2.— 

G. ( 4 ). 

1983 vii. .] — R. v. Ruddick, 

[19281 3 D. L. R. 208 ; 49 Can. Crlin. 
Cas. 323 ; 62 O. L. R. 248.— CAN. 



cases 2094—2184. English and Empibn Digest Supplement, 


Part XI. — Codifying and Consolidating 

2094. Add, Annotations : — Consd. Shotts Iron Co. v, Curran, [1920] A. C. 409. 

V, Foscolo Mango & Co. (1931), 48 T. L. B, 127. 


Statutes. 

Apld. Stag line. Ltd. 


Part XII. — Statutory Rules and Orders. 

2114. Add, Annotation : — Refd. R. v. Minister of 

Health, Ex p, Yaffe, [1930] 2 K. B. 98. 2184. Add, Annotation : — Consd. R. v. Minister of 

2132. Add, Annotation : — Consd. R. v. Minister of Health, Ex p, Yaffe, [1930] 2 K. B. 98. 

Health, Ex p, Yaffe, [1930] 2 K. B. 98. 


PART XII. SECT. 1. 

sg:. Power of disallowance — Time liinii 
for exercise.}— Soct, 10 of the Acts 
Interpretation Act. 1904-1030, re- 
quires all llesrulatlons made luidcr 
statutory power to be laid before' 
both Houses of Parliament, & further 
provides that: “If either House of 
the Parliament passes a i-osolution 
of which notice has been given at any 
time within fifteen sitting days after 
such regulations have been laid before 
such House disallowing any regulation, 


such regulation shall thereupon cease 
to have effect ** : — Held : the words 
above quoted indicated that it was tho 
intention of tho legislature to fix a time 
beyond which the disallowance of any 
Ilegulation should not be effected, Sc 
not to impose a condition on the power 
to disallow. — Dignan v. Austraijan 
Steamships Pty., Ltd., [1931] Argus 
L. R. 213 ; 5 A. L. J. 74.— AUS. 

PART XII. SECT. 2. 

2126 ill. .} — Byers r. Chinn, 

[1928] App. D. 322.— S. AF. 


2126 Iv. Not when in conflict 

with slaitde.] — R. v, Wright, [1928] 
1 D. L. R. 701 ; 69 N. S. R. 443,— CAN. 

PART XIII. SECT. 4. 

so. Object construction ,] — All rules 
of ct. ai'e nothing but provisions 
intended to secure the nroper adminis- 
tration of iostioe, & it is essential that 
they should be made to serve & be 
subordinate to that purpose. — S ai.- 
DANHA V. Saldanha (1929), I. L. R. 
64 Bom. 288.— IND. 


18 



Vol zm. Cases 14-a28a. 


STOCK EXCHANGE. 

Part ii. — Constitution. 

14, Add, Annotation : — Refd, Cookson v, Harewood (1931), 101 L. J. K. B. 394, n. 


Part III. — Relation between Parties to Stock Exchange 

Transactions. 


101. Add, Citations ;~~ri929] 1 K. B. 321 ; 98 
L. J, K. B. 243 ; 73 Sol. Jo. 13. 

195. Add. Annotations : — Refd. Legh v. Legh 
(1930), 143 L. T. 161 ; Lynn v, Bamber, 
[1930] 2 K. B. 72. 

215. Add. Annoiotiion : — Consd. Stanley & (?o. v. 
Solomon, Ltd., [1932] 2 K. B. 287. 

217a. What amounts to ‘‘ loss sus- 

tained ” by principal.] ~ -By an agreement in 
m*iting between pltfs., who were stock- 
brokers & members of the Stock Exchange, 
& defts., who were also stockbrokers but not 
niembor.s of the Stock Excliange, the latter 
agreed that in consideration of receiving 
50 per cent, of any commission on business 
introduced by tJiem to jiltfs. they would be 
liable for 50 per cent, of any “ lo.ss sustained 
by pltfs. in connection with such business. 
Defts. introduced to plt fs. one W., & as a 
result of Ills transactions he incurred a debt 
to i)ltfs. no part of which had been paid. VV. 


executed a deed of assignment of liis property 
for the benefit of his creditors, both pltfs. 
& defts. were assenting creditors to the deed. 
Pltfs. claimed that on the execution of that 
deed of assip^iment a loss had been sustained 
by them within the meaning of the above- 
mentioned agreement, they brought an 
action to recover 50 per cent, of W.’s debt : — 
HeM : the mere signing of ilie deed of assign- 
ment by W. did not establish a loss sustained 
by pltfs., & that in the absence of evidence of 
a(‘l<ual loss susl/ained by (born the action 
failed. — Stanuky (Montaou) ck Do. ?». Solo- 
mon (J. C.), Ltd., [19321 2 K. B. 2H7 ; 101 
L. J. K. B. 532 ; 147 L. T. 19(b C. A. 

223a. Necessity for consent of principal.] — Under 
the liulos & Kegiilations of the Stock Ex- 
change k> under the general law half-com- 
mission is not p)ayable to an agent witJiout 
the princapal’s consent. — Waitiiman, Done- 
GAN & Co. V. Bamtrez (1932), 48 T. L, B. 
300 ; 70 Sol. Jo. 290. 


PART HI. SECT. 2, SUB-SECT. 1. 

24 i. Fiduciary relatimi - Aueucy — 
(’I ant's riuht io follow money. V Wlu'fo 
share (HTUlicates are delivered by the 
<iwijer thtrrtM}/ to a broker with instruc- 
tions to ye'll! tJbicni the broker’s roJatiou 
to the ovvnc*r is a flduoiaiy one, the 
certificatew arc impresstxJ with a tmet, 
& the Inoker sbonld not be beard to 
ffive any explanation of hi-j th-aliiij? 
with the eei'UfieateH inconsistc7it with 
his authority.— Plitmmkh v. Mack & 
Timms, llh30] 2 W. W. It. 107 ; 3 
In L. it. ‘)99 ; affd.. fJ»30] 3 \V. W. R. 
I«3 ; 4 D. L. r: 708.— can. 

24 ii. .]— The legal re- 

lationship of a stockbriiker Hi. his 
(‘lient is a fldneiury one, that of jgent 
iV piineipal ; &, tlierefoie, the broker 
is not entitled, witboiit the fullest 
knowlcdgre lie assent of the clicuit, to 
put himself in a position Avhere his 
ml-eivst conflicts with that of his client, 
lie must deal for a client in the capacity 
of ag(5ut, &, therefore, has not the 
ight to trade on tJie stoiik markets for 
himself & at the same time tmusact his 
clients’ business theivon as their 
& MlLLrt, 

1 30] 2 \V. AV. R. 516 ; 54 Can. C. C. 
129.— CAN. 

hi, .1 — Runnings (U. E.) 

<<•-, Ltd. V. Hall, [1932] 2 W. \V. R. 

'!] ; 4 D. L. R. 270.— CAN. 


PART HI. SECT. 2, SUB-SECT. 2. -A. 

sx. Onus of proof.] — In an ordion 
hv a custoim^r against a sttickbrokcr 
>or wrongfully selling (iertain stocks 
bonds, whieh he had deposited with 
I he broker as collateral security for 
t^ccoimt, &; rotiiinliig the proceeds : 
—iJnd : pltf. was not under the onus 
proving that the oouditions which 
"nder the contract between the parties 
''ould give deh. the right to sell the 

J.8. 


securities bad not. <‘ome int«» cxisitmce. 
but tliat the onus was on deft, to i>rovi‘ 
that Hiitd eomiitions had arisen ; A' 
even if lids view’ as to the oiuls was 
incorrect, i)ltf. had at any rate made 
out a primd feu'ic cane.- Lockktt r. 
SOLLOWAY MlLl>S & CO., LTD., [19311 
3 W, W. IL .302; affd., iJ9321 1 
W. W. R. 880.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.- B. 

sa. Pledging securitica of client — For 
adrarHr.< to broker.] — Held : Mlieii 
eidlateral s<icurlty is de])Osil.ed M’ith a 
broker A’ Is by bim pledged to a bank 
for any sum, iV the loan from the bank 
is entin ly paid off, A’ at the same time 
th(* debt to the broker for Mhich the 
collateral has been tieposifecl. the 
rights of both the broker & the hank 
are at an end. & tfie owner of the 
collateral is entitled to Its ndurn. — 
Jlc WKiGiNS. Ltd.. (19311 3 J). L. |{. 
383 ; O. R. 337.— CAN. 

PART III. SECT. 2, SUB-SECT. 3. - B. 

60 lii. .1 — Eng UAH r. Kehn 

AoENcim Ltd., [19313 2 W. \V. IL 
22 ; 2D. L. R. 948.— CAN. 

q I. .]--Pl(f., a customer 

of a broker, delivered to tin? latter a 
share certlltcato registered in his name 
with instructions to sell the shares at a 
eertnin price or bc*tler. The broker 
sold the Kbauds for Its own purposes 
at n lower price, & when pltf. demanded 
his eertitlenU* the broker tendeirri him 
another certifloatc of the same eo. for 
tip' same number of shares. This pltf. 
nffusiid ; Sc sued for conversion : — 
Held : pltf. was entitled to judgment 
Al in the ubsenc'^< of other evidence of 
the value of the shai'es at ttnr date of 
the sale, the amount to which pltf. was 
entitled was that for which the shares 
wen* sold. MArTvNKS r. Caivcwriotit 
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A' CkktvMOKK. I /I’D., 11931] 1 \V. W. R. 
81; 1 D. L. R. 572; o.£/d., (19311 
S. C. R. 425 : 3 D. L. R. 693.— CAN. 

t i. Defence — Rules of stock 

cjchange.] — Damages vveie claimed for 
bi*each of an alleged agicement to carry 
certain stock.s 6: maintn.ln i>lLf. in u 
short position with i*esi>eet liiereto : — 
Held : even if there wa^ ,->ueh a definite 
agreement, the claim failed heeause 
under the rules of the stoc.Jv exchange 
deft, was obliged to returii the stock 
boiTowtHl with respect to the short 
transactions htdon* the sliares had 
dr()pi)ed to the coveiing point which 
W’as alleged hy pllfs., (lefl.’b evi(l(*nee 
lunl not been r(‘futc‘d that other stock 
couhl not be seeunul to take their 
place it, therefore, deft, had to buy 
“ to cover.” — C lay & Clay r. Powell 
Sc Co., Ltd., [1931] 2 VV. \V. IL 325; 
3 D. L. IL 538; 14 R. C. R. 121; 
rersd. on other grounds, I19.32J S. C. If. 
210 ; 1 D. L. n. 3()«.- -CAN. 

PART in. SECT. 2, SUB-SECT. 6. 

f Fictitious tranaaciions — 

What must Ite Where a stock- 

broker acting as ag('nt for a customer 
d»>es not ol»ey tlui latter’s oi*do!*s in 
making buh’s vN i)urehahes. but reiiorts 
to him ticlifious traiisuetions. It is 
not necessary for the customer, in oitler 
to make out a cause of action for the 
recovery of the money paid to. Sc the 
value of the securities deposited wdth, 
the broker, to prove that all the trans- 
aetiona so reported were fiotitlous. 
’rh(* eusltuner's right to maintain such 
an mdion Is not alYocted hy the fact 
that some of the transactions in the 
scri(*H of dealings l^otween him & the 
broker w’ere for cash, nor is his right 
f)f action depoudeut on his returning- 
or tenderhig a return of the shares 
which ho ha<l in fart m*cived. 



Case 480. 


English and Empibe Digest Supplement. 


Part VII. — Illegality and Fraud. 

430.. Add. Annotations : — As to (1) Consd. Weddle, Reid. Ironmonger Co. v. Dyne (1028), 44 

Beck & Co, r. Hockett, [1929] 1 K. B. 321. T. L. R. 497. 


JOHNSOX V. SOLLOWAY. [1932] 1 

W. W. R. 481 ; affd., £1932] 8 W. W. R. 
316.— CAN. 

PART IV. SECT. 7, SUB-SECT. 1. 

sb. Delay in ddivery of certificates — 
WtMt is reasovable thne.] — Dofts., stock - 
brokers in C., on Sept. 14, 1929, wired 
pltfs., stockbrokers In T., to bny 
certain shares at a named price. Pltfs. 
wore, to the knowlodgre of defts., 
members of the T. Stock ExchanTO. 
Pltfs. bought the shares upon the 
Exchange on the same day 6c at the 
named price. Defts. know that the 
shares would be bought on the Ex- 
change & according to its rules 6c 
customs. Pltfs. were not able to pro- 
cure delivery of the oortifleates for the 
shares until Sept. 27. On Oct. 1 
they drew on defts. for the price, 
attaching the certificates to the draft. 
Defts. on Oct. 4 refused to take 
delivery on account of the delay : — 
Held : in the absence of an express 
stipulation as to the immediate for- 
warding of the certificates or of a 
demand to forward them at once, the 
delay in procuring 8c forwarding them 
was not unreasonable 6c defts. were 
not justified in repudiating the con- 
tract.— Gran g 8c Co, V. Plotke & Co., 
[1931] 1 D. L. R. 668 ; 66 O. L. R. 
332.— CAN. 

PART V. SECT. 1. 

373 li. Failure to deliver wiUdn 

reasonable time — Waiver.] — Clark & 
Co. V. Robinson. [1930] 4 D. L. R. 
158 ; 42 B. C. R. 409.— CAN. 

373 iii. .] — In an action in 

which stockbrokers were held liable in 
damages to a customer for selling 
without his authority shares of his 
which they were holding for him ; — 
IleM : in assessing damages, the date 
when pltf. would have sold the sharers 
had he not been prevented from doing 
so by their prior sale by the brokers 
should be determined on the assump- 
tion that ho would have done what 
prudent people would have done & 
nave sold when the hour came to seU. 1 
In the present case it was held that 
this point of time was fixed as at that 
date when pltf., after obj<^cting to a 
statement of his account which showed 
said shai'cs as sold, requested that 1 hey 
be placed to his credit because he 
wanU^d to sell them. He was, there- 
fore. awarded the difference between 
tho low market price on that day 8c 
the price at which defts. had previously 
sold. — S underland v. Solloway 

Mills & Co., Ltd., fl930J 3 W. W. R. 
641; 43 B. C. U. 297; affd., U931] 

2 -W. W. R. 393 ; 44 B. C. R. 24 ; 

[1931] S. C. R. 714.— CAN, 

PART VI. SECT. 2. 

400 1. Property avaHaltle for distr Uni- , 
tion amoTto creditors — Shares purchased 
by broker for client.] — In det>erminlng 
on the bkpey. of a stockbroker whether 
certain shares, certificates for which 
were in his possession at the time of 
the bkpey.. arc the property of a 
claimant thereto who had been dealing, 
as a buyer of such shares, with the 
broker, or ore assets in the hands of 
the trustee, the distinction must be 
observed between tho case whem this 
relationship of the broker & tho 
claimaut was that of vendor 6c pur- 
chaser 6c tho case where tho redation- 
ship wns that of agent 6c principal. 

In the former case tho shares will not 
bo held to be the properts' of the 
claimant unless certificates therefor 
have been specifically appropriated to 
the claimant’s contract. In tho latter 


case, i.e. whoi*e the xulationship was 
that of principal 8c agent, it must be 
held that tho ceitificatos on hand 
include those for the shares bought 
for the claimant if the certificates on 
hand of the kind in question arr^ 
sufiQcient to meet the demands of all 
purchasers of such shares ; & the 

claimant will be entitled to delivery of 
tho certificates provided ho has cither 
paid, or jpays therefor in full, or if he 
has to his ci-edlt on the books of the 
broker an amount sufficient to meet 
tho balance, if any, due from him on 
said shares.— life Stobik-Forlong- 
M viTHEwa, Ltd., Be Kern Aoenoies, 
Ltd., [1931] 1 W. W. R, 817 ; 3 

I). L. R. 170 ; 39 Man. L. R. 476 ; 12 
C. B. R. 313 ; rtvsg., [1931] 1 W. W. R. 
304.— CAN. 

400 11. Card of member^ip of 

Exchange .} — A registered broker in the 
Sir Dinshaw l»etlt Native Share 
Brokers* Hall, Bombay, was declared 
a defaulter & his card of membership 
^va8 forfeited by tho directors. Shortly 
afterwards he was adjudicated an 
insolvent under l^residency Towns 
Insolvent Act, 1909. 6c by virtue of tho 
material sections thereof all his pro- 
perty wherever situated which might 
belong to or be vested in him vested in 
the Oflacial Assignee of Bombay 6c 
became divisible among the insolvent’s 
creditors. In an action by the 
Official Assignee claiming against tho 
Native Share & Stock Brokers* Assocn. 
a declaration that the card of tho in- 
solvent & all rights & benefits aunc.\cd 
thereto were vested In the Official 
Assignee, 6c that he was entitled to the 
net proceeds of their sale : — Held : by 
virtue of the nature 6c charactxjr of tht) 
fissocn. as regulated by the deed of 
assocn. & the rules made thereunder, 
in the case of a defaulting member who 
was expelled from the a.Hsoen., no 
Interest in Ids cord remained in himself 
6c none that could pass to his assignee. 
— Bombay Official Assignee r. 
Shroff (1932), 48 T. L. R. 443, P. C.— 
IND. 

n i, Payment to obtain shares — 

Lien for «afeaf/c.) —Where In pursuance 
of the authority of an order of tho ct. 
the stock bixikcr’s trustee in bkpey. has 
obtained share certificates from another 
broker who acted as the bkpt.'s corre- 
spondent (»n another exchange & iu 
order to do so has had to pay said 
oorrespondent the amoimt due on said 
shai'cs, those shares are, except with 
respect to the money so expended, in 
the same position as shares which, in 
tho ordinary course, come into the 
hands of the trustee in taking posses- 
sion of the assets of the bkpt. ; the 
amount expended to salvage such 
shares, & interest thereon, constitutes, 
however, a lien upon thorn which 
should be paid pro rata by the customers 
who benefited by tho course pursued 
by the trustee . — Be Clark (R. P.) & 
Co. (Vancouver), Ltd., [1931] 3 
W. W. R. 79 ; 44 B. C. R, 301.— CAN. 

ix. Rights of clients,} — On the bkpey. 
of a stockbroker, if there are sufficient 
shares of any particular desoription on 
hand to satisfy orders given therefor 
by customers to the broker they should 
bo delivered to such customers if the 
latter have paid for them in full. If 
the shares have not been fully paid for 
by the customers they should, before 
receiving the shares, be required to 
make payment of the balance due 
thereon with interest 6c to mako pay- 
ment of any other indebtedness owing 
the broker. If there are not available 
sufliclont 8)iai*e certificates of a par- 
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Uoular description to satisfy the pur- 
chases by the different oustomers, the 
latter should be given their pro rata 
number of the shares which are avail- 
able . — Be Clark (R. P.) & Oo. (Van- 
couver), Lit)., [1931] 3 W. W. R. 79. 
—CAN. 

sy. .] — On the bkpey. of a stock- 

brokerage 00 . : — Held : the procedure 
by which It recorded its transactions 
on behalf of Its oustomers was such as 
enabled the latter to Identify 8c claim 
certain spocifio seourlties or the pro- 
ceeds thereof as their property. — Be 
Kern Agencies, Ltd. (No. 3), [1932] 
1 W. W. R. 585.— CAN. 

sa. Pledge of own dt client*s stock — 
Right of client to payment o/ut of pro- 
ceeds.}— Re Wiggins, Ltd., Travers* 
& Spratt’s Claims, [1931] 4 D. L. R. 
338 ; O. R. 573.— UAN. 

sb. Recovery of amount paid for shares 
on behalf of rudomer.] — The trustee in 
bkpey. of a stock- brokerage co. sued to 
i-coover money paid by the brokers for 
the purchase of shares on behalf of 
deft. Pltf. was at all times ready to 
deliver. Sc during the trial did deliver, 
enough shares or the particular stocks 
purchased, free from the demands of 
others, to satisfy doft.*s demand : — 
Held : It was not necessary that the 
identical shares purchased for deft, 
should have lieen earmarked & kept 
available for him, the brokers being 
only required to have available for 
delivery, on demand & payment, 
enough of tho kind of shai'cs ordered 
by him ; but deft, was obliged to 
tender the amount duo the brokers 
before he could Insist on delivery of the 
shares, & since ho had not done so, & 
enough shares were available for him, 
tho trustee was entitled to judgment. — 
S'J’OBIE-PORLONG ABSETB, LTD. V. 
Barker, [1932] 2 W. W, R. 274 ; 3 
J). L. II. 182.— CAN. 

sd. Pledge of shares to hank — Return 
of shares by bank to trustee — Cudomer 
not entiiled to return of specific shares.] — 
Re Carroll & Wright, Ex p. Bain, 
[1932] 3 D. L. R. 410.— CAN. 

PART VI. SECT. 3. 

•d. Differences payable from one 
stockbroker to amdher — Whether divisible 
nvumg stock exchange creditors only on 
insolvency.} — Kaikusiiroo Talyar- 
KHAN V. Baj Gulab( 1928), I. L. R. 53 
Bom. 608.— IND. 


PART VII. SECT. 1, SUB-SECT. 1. 


sf. Security Frauds Prevention Act. 
1930 lord.}— Security — Agreements re- 
lating to real property — ** Lunch db 
lecture *’ method.^ Held : the purpose 
& intent of the Act are to prevent 6c 
put an end to sneh dealings & there - 
loro an order enjoining resps. for so 
trading in seourities was granted. — 
A.-G. OF Ontario v. Huteson, [1931] 
1 D. L. R. 66 ; 66 O. L. R. 387.— CAN. 


sh. Officer of Dominion company 

trading — No defence.} — R. v, HAZa5ARi> 
(1931 ), 57 Can. C. C.— CAN. 

si. Security Frauds Preneniion Ad. 
1929 — What amounts to fradinp.}— The 
conduot of applt. in systematically 
soliciting & obtaining from the public 
subscriptions to the capital stock of a 
propos<%d CO. which was in process of 
Inconioration, held to constituie a 
“ tru<iing ** in ** securities '* 

Security Frauds ITcvention Act, 1929 
(o. 1 0). — R. ex rcl. Symons v. SrRiNGBii. 
[19301 2 W, W. R. 396.— CAN. 

to. lAoMlUy of company.}— A po.in 
subject to Indictment under sect. 231 



Vol. XLH.— Stock Endunge. Cases 4S2— 460. 


432 * Add* Atmotaiions : — Consd. Ironmonger & 
Oo. v. Dyne (1928), 44 T. L. 11, 497. Reid. 
BUeemere Earl v. Wallace, [1029] 2 Oh. 1 ; 
Weddle, Beck &> Co. v. Hackett, [1929] 1 
K. B,321. . 

433. Add* Annolaiiona ; — Refd, Ellesmere (Earl) v. 


Wallace, [1929] 2 Oh. 1 ; Weddle, Beck & 
Co. v. Hackefct, [1929] 1 K. B. 321. 

434a. One party agent.] — B bownv. Si. 

Phallb, I/td. (1930), 74 Sol. Jo, 122. 

450. Add, Annoiaiion : — Refd. Ellesmere (Earl) r. 
Wallace, [1929] 2 Ch. 1. 


of tho Criminal Code. — ^W ebster & 
V. SOLLOWAY MXLUB & CO.. 
LTm CNo. ri9801 8 W. W. K. 381 ; 
Jii ajspeoZ.f 1981 1 1 D.L.R. 831 ; [19301 
•TW^. li* 445.-~CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

426 xi. .] — Bbyba V . 

Johnston & Wabd. [1930] 4 D. L. R, 
421 ; . [1930] 1 D. L. R. 219.— 

CAN. 


■p. Burden of proof . order for 
transactlona between a broker & hia 
onstomer to be illegal under Beet. 231 
of the Criminal Code both parties must 
intend that instead of tho delivery of 
the article dealt In there shall bo a 
mere payment of the dlfferonoe between 
the contract price & the market price. 
The burden of proving that the trans- 
action was illegal as being a mere cover 
for tho settlement of *' differences 


rests with tho party making the asser- 
tion ; he must plead tho other party’s 
participation in the Illegal purpose & 
prove facta such as to lead to the 
judicial inference that the other party 
knew of the illegal purpose & know- 
ingly assisted In carrying it out. — 
Tult. (G. F.) & Ardern, Ltd. v, 
SnouLDicE, [1932] 1 W. W. R. 144.— 
CAN, 
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STREET AND AERIAL TRAFFIC. 


Part I. — Regulation of Traffic. 


3. Add. Amioiaiion : — FoUd. Edwards t?. Wan- 
stall (1929), 46 T. L. R. 101. 

3a* .] — Under sect. 21 of 

above Act, a local authority is not confined 
to making orders for special occasions, but 
may make an order of a general character 
restricting traffic of certain kinds in certain 
streets between specified hours daily, & such 
order is valid without being confirmed as a 
bye-law under Public Health Act, 1875 
(c. 55), s. 184 . — Edwards r. Wanstat.l(1929), 
142 L. T. 288 ; 94 J. P. 61 ; 46 T. L. K. 101 ; 
28 L. G. R. 88 ; 29 Cox, C. C. 56, D. C. 

3 b, Whether confirmation of order 

necessary — Under Public Health Act, 1875 
(c. 55), s. 184-.] — Edwards v. Wanstall, No. 
8a, ante. 

5a. Acquisition of land for parking places — 
Public Health Act, 1925 (c, 71), s. 68 — 
Objection — When appeal lies.] — Where a local 
authority has given notice under sect. 68 (2) 
of above Act, of a proposal to acquire land 
in order to j)rovide parking places for vehicles, 
& has given a decision against an objection 
duly made thereto under sub-sect. 8, the 
objector, being entitled to make the objection, 


is a “ person . . . aggrieved by the decision, 
& may accordingly appeal therefrom under 
the provisions of sub-sect. 8, although he 
alleges no groimds of objection personal to 
himself, but such only as are common to 
himself other ratepayers & inhabitants. — 
Sevbnoaks Urban District Council v. 
Twynam, [1929] 2 K. B. 440 ; 98 L. J. K. B. 
637; 141 L. T. 666; 93 J. P. 189; 46 
T. L. R. 508 ; 73 Sol. Jo. 334 ; 27 L. G. R. 
525, D. 0. 

,, Xo what land applicable — Land 

acquired for street widening.] — Held : where 
land mav be lawfully applied for the purpose 
of street widening, a local autho)*ity can, 
pursuant to its powers under sect. 08 fl) of 
above Act, u.se it as a parking place for motor 
cars. — A.-G. v. Sunderland Corpn., [1929] 
2 Ch. 486 ; 93 .1. P. Jo. 480 ; 45 T. L. R. 618 ; 
affirmed, [1930] 1 Ch. 168 ; 99 L. J. Ch. 44 ; 
142 L. T. 61 ; 94 J. P. 57 ; 46 T. L. R. 10, 
C. A. 

1 . After this case add : — 

.] — See, now. Road Traffic Act, 1930 

(e. 43), s. 49. 


PART I. SECT. 1. 

sa. “ Parkinu *’ of vehicles — Whether 
regulation of traffic.] — Simiilling v. 
Melbouknk City, in)2HJ V. L. H. 302 ; 
11 028 J Argiia L. U. 203.-~AUS. 

PART I. SECT. 2. SUB-SECT. 1. 

e 1. .]'-WiMBLK F. T, & Co. V. 

CuiLLKaBER, fl028J S. 11. Q. 20; 22 
Q. J. P. K. 38.— AUS. 

e H. .>*-\Vhen two vehicles 

approach one another at an int-er- 
Hoctlon the driv'cr of the vehicle on the 
left Ih under a duty to jierrnit the other 
vehicle to pa,s3 over the intcrriectijm 
Ill's!, A' if a person is injured hecau^e 
of the failure of the driver on the loft 
to observe this rule there is evidence 
of neglijrcnce on the part, of s«»hl driver, 
& the burden is cast upon him to show 
that under all the circurnstaneos he 
was not negligent. — M ks.s v. Calvku, 
11929) 3 D. ).. If. 084 ; 2 W. \V. H, 
442 ; 23 S. L. H. OO.i.—CAN. 

e iii. .] — Lloyd v. IIannaitn 

[19311 1 W. W, II. 415 ; 2 D. L. R. 
1000 ; 43 B. C. li. BM.-- CAN. 

e iv, Validity of mvninpnJ bye- 

law.]— A regulation as to the light of 
way of vehicles at street intersections 
Is a iiilo of the road within the nujunirur 
of a statute* which einpowej>. a munici- 
pality to regulate traihe, hut limits this 
power to ri^ifuJatlons other tiian mles 
of the road. Therefore, a immiripal 
hye-law which lays down a rule as to 
the right of way which is in conflict 
wdth the inilc established by a stututo 
applicable to the inimicipallty Is ultra 
wres. — Pipe v. Holliday, [1930] 1 
W. R. 225 ; 2 D. L. R. 73 ; 42 
B. C. R. 230.— CAN. 

0 V, .J — Held : the fact that tlie 

oar to the left Is within the inter- 
section before the car to the right enters 
It does not dLsplace the latter’s right 
to have the right of way, 'On the con- 
trarj'. in an action resulting from a 
collision within an intersection the 
first question to he nnH\v<‘red Is : Wiiv 
did not the dri\eT to the Jt?ft give woa 


A keep out of the danger zone i — 
Kknnkpv Ja.MUKK Co., Ltd. r. 
POUTKII, 11932) 1 \V. VV. H. 230.— CAN. 

0 vi. .1 With respeet to 

motorists approaching an intersection 
from different, directions the fact that 
the one on the l<3ft has been tlie first 
to roach or even enter upon tlie inter- 
section docs not render the rule of the 
road inoperative. — H all r. Tint'K. 
11932) 3 \V. W. R. 101.— CAN. 

m i. .) — It Is the duty of 

traffic on a side road to give way to 
that on the main road, but the trailic 
on the main road Is not entitled to 
continue its course & speed without 
regard to traffic from the side roails. — 
Rennie Fkemantle Mi^nicipal 

'ruAMWAYS & Electutc Lioin' Board 
(1927). 29 W. A. L. R. 130.— AUS. 

m b*. .1 — TUtrnb a Co., 

Ltd. V. Corky, [1928] 1 W. W. R. 889; 
sub nom. Burns & CV>. u, Cari.ton 
Hotel, fl928J 2 D. L. H. 84.5.— CAN. 

m iii. .)— The fact that the 

driver of a motor car has the right of 
way with respect to the dilver of a c.ar 
on an intersecting street does not 
entitle idm to recover for damage 
resulting from a collision wheri^ the real 
cause of the damage was the execsslvo 
speed of Ids ear & his failuw^ to take 

g rerautions to avoid the collision. — 
A DIO Taxtcap. Co., Ltd. v. Aver- 
BACK, [1928J 1 W. \V. R. C85.— CAN. 

m iv. .] — Hornby r. 

Paterson (B. C.), [19301 1 D. L. R. 
86; 119291 3 W. W. R. 276 ; 41 

B. C. R. 548.— CAN. 

m V. .) — Paul v. Dinks. 

(1929) 3 D. L. R. 617 ; 3 W. W. R. 
287 ; 41 B. C. R. 49.— CAN. 

m vl. .] — Although it la 

the duty of the driver of a motor vehicle 
entering a main road from a private 
road or cross mad to proceed with the 
greatest caution, it docs not follow 
that a driver on the main road is 
ivlieved from responsibility ; ho is 
not entitled to rely on the driver on 
t-lio private road stopping & allowing 
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him to pass, but he must watch the 
vehioJo on the private road A take the 
steps necessary to avoid a colUsloii if 
tile driver on the private rc»ad does not 
give way. — Currie v. Milne & Milne, 
11930] 2 W. W. R. 159; H D. L. R. 
995 ; 24 8. L. R. 437.— CAN. 

m vii. — .] ■ Hollih r. Kiuk- 

patriuk (1930), 2 M. P. R. 418.— CAN. 

m viii. .1'-- Observations 

on the duties of drivers of vehicles 
approaeldug an intersection. — Ly.u.L 
i\ MuAlinden, 11930] W. A. L. R. 1J;L 
—AUS. 

n i. Traveller on cross road 

reaching intersect ion ftr.sf.] — Tiu> mere 
fact that the traveller holding the 
servient position reaches the limit of 
intersection first, while mlevant evi- 
dence, does not of itself give him the 
right of way. — S ands v. Greer, [1930] 
3 D. L. U. 67 ; 65 O. L. K. 169.— CAN. 

PART 1. SECT. 2, SUB-SECT. 3. 

19 i. No other traffic on road.] — Not- 
withstanding Highway Traffic Act, 
1930. requiring veideles to travel on 
the right-hand side of the road, the 
driver of a vehlcli* may tva-vel on any 
part of a road so long as there' Is no 
other traffic in the neighbourhood. — 
Bell v. llrroniNofl. [1931 1 2 W. W. R. 
188 ; revsd. on other grovnds, [19321 1 
VV. W. R. 49 ; ID. L. H. 468.— CAN. 

PART I. SECT. 2, SUB-SECT. 4. 

sb. General r^de.] — Drivers of 
vehloles on highways cannot be re- 
quired to regulate tlioir driving as if 
in oonstunt fear that other drivers 
wlio are under ol)sorvn.tion, & ap- 
pajently acting I'easonably & properly, 
may possibly act at a critical moment 
in disregard of thoir own. as well as 
others, safety. — Coldwell v. Muni- 
cipal Tramways Trust, [1920] S. A. 
8. R. 88,— AUS. 

26 iii. ,] — The driver of a 

motor-car is tisually able, & Is expected, 
to keep a look out for vehicles & 
pedestrians crossing his path upon their 
lawful occasions, & to worn them if 



VoL XLIL — Street and Aerial Traffic. Oaaes 83a— 84a. 


Sbot. 4.— RESnUCnONS AS TO TRAFnC. 

(Vol. XLII., p. 846.) 

Seet also, Koa4 Traffic Act, 1930 (c. 43), 
88, 40, 47. 

33a* Restriction of motor coaches in certain areas 
— Validity of regulations*] — A motor coach 
CO., which held a number of metropolitan 
stage-carriage licenses, owned coaches which 
plied for hire on regular services in the 
metropolitan area &; home counties. These 
coaches started from Upper Regent Street, 
London, where the booking office of the 
CO. was. The Minister of Transport gave 


notice that he proposed to make regulations 
under London Traffic Aot* 1924 (o. 34), s. 10, 
which in effect provided that motor coaches 
should not at any time on any week-day be 
on any street within a prescribed “ inner 
area ” of London, & that they should not be 
on any street within a prescribed “ outer 
area except at certain permitted hours. 
Upper Regent Street was within the outer 
area, & just on the border of the inner area ; — 
Held : the Minister had power under the Act 
to make the proposed regulations. — R. v. 
Minister op Transport, Bx p. Skylark 
Motor Coach Co., Ltd. (1931), 144 L. T. 
700 ; 47 T. T*. R. 325. 


Part II. — Traffic Nuisances and Offences. 


34. Add. Annotation : — N.P. Sheffield Corpn. v. 
Jiitson, [1929] 2 K. B. 322. 

34a. Proceedings under Town Police Clauses Act, 
1847 (c. 89), s. 47 — Consent of Attorney- 
General.] — A corpn. was convicted upon ah 


information preferred on behalf of a limited 
CO. under above sect, by one of its directors, 
for permitting a motor omnibus to be used as 
a hackney carriage witliin the prescribed area, 
withoiit having obtained the necessary licence 
under the Act : — Held : Public Health Act, 


they appear to be unaware of bis 
approach. -‘M athews v. Ward, [1930 j 
s! A. S. 11. 286.— AUS. 

k i. Duty to slow up at inters 

mciion .] — A T>odestriaii oroHsinjf at an 
jiilcrsoctlori bas a right to aBHUine that 
any Olio who may como up to the 
croshiiig she has already entered ^vlll 
cxcrciHO care by rcdiicing hln speed, or 
stopping. — Alter v. Soloway, [1931] 

2 D. L. R. 328 ; 66 O. L. R. CIO. -CAN. 

k ii. Pedestrian vnilking in same 

dirrrtinn.] — The fact that a motorist 
sounds his horn once or oftencr on 
seeing a pede-strian on the road ahead 
of him & walking in the same direction 
do(HR riot Justify him in driving on 
without taking due care according 
io the clroumBtancee. If he peroeivos 
that the pedestrian is not heeding the 
horn it is his duty to bring his car 
under such control, oven to the extent 
of (turning to a full stop, that ho will 
be able to guard against on accident 
should the pedestrian suddenly swerve 
in his course so as to come In front of 
th<‘ car. — AVood v. Powell, [1932] 

3 W. W. II. 100.— CAN. 

k iii. .1 — Malawski r. 

Walton, [1932] 3 W. W. R. 330.- 

CAN. 

iv. Pedestl'ian hoarding street 

car .] — Jatirbs & James n. Pirol, [19321 
3 W. W. R. 36.-).— CAN. 

30 iii. Observance of rule of 

road not sujSftcierU .] — Acorn v. Mac- 
Donald (P. E. 1.), [1929] 3 D. L. R. 
173.— CAN. 

o I. .] — Held: oven if a 

driver has no Intimation that a street- 
car ahead of him Is about to stop until 
ho is within ten feet from It, he is 
nevertheless bound to stop his car as 
quickly as possible as soon as he 
becomes aware that the street-car is 
about to stop for the purpose of taking 
on or letting oil passengers. — Katz v. 
Consolidated Motors, Ltd., & 
Thomson. [1930] 1 W. W. R. 305 ; 2 
D. L. K. 241 ; 42 B. C. R. 214.— 
CAN. 

sc. When accident occurs — Duty to 
stop — Extent of duty.] — Under Motor 
Veniclos Act, 1921. s. 36, as amended 
by Acts of 1925 & 1927, there is an 
obligation on the driver of a motor 
vehicle to stop when such motor 
vehicle Is concerned in any accident 
happening on any road or street 
Heto .• the obligation to ** stop ** must 
be understood In the light of the 


olrcumstances in each case, & a 
reasonable interpretation of the obliga- 
tion was that the motor vehicle must 
be brought to rest within such a 
distance & period of time as is reason- 
able in all the ciroumstaneos. Including 
those peculiar to the driver, such as 
his power or loss of self-control.— 
Minkrvivi 1). W.\L8H. [1928] S. A. S. R. 
286.-— AUS. 

gd, Duty to report to police 

station.] — In rule 32 of the r\ilcs 
framed by the United Provinces Govt, 
under Motor Vehicles Act, 1914, the 
w’ords “ if any person is Injured ** 
overn the whole of the clause ; the 
uty of reporting an accident at the 
nearest police station arises, therefore, 
only if any person is Injured. — R. r. 
Mansa Sinoti (1929), I. L. R. 51 All. 
996.— IND. 

sc. Duty to sounfl horn.] — Under 
8. 40 of the Vehicles & Highways 
Traffic Act. 1924, which provide^! that 
every motor vehicle sliall be equipped 
mtb a suitable beil, horn, or other 
suinelent mcano of giving warning of 
its approach, but gives no direction as I 
to under w'hat circumstances the horn 
should bo sounded or the warning 
given, the necessity for the sounding 
of the horn or the giving of a warning 1 
is a mat ter of discrei.ion on the part i 
of the driver determinable by tUc i 
articular circumstances confront Ing 
im. — B lisr V. Malbkr< 5 (Alta.), [1930] 

1 D. L. R. 361 ; 11929] 3 W. W. R. 
641 ; 24 Alta. L. R. 334 ; revsd., 

(1931] 4 D. L. R. 264 ; S. C. R. 710.- 
CAN. 

sf. Vehicle approaohiiig bridge.] — A 
person driving a motor car in a country 
where the roads are not yet perma- 
nently & smoothly surfaced must 
expect to meet varying surface con- 
ditions therein & is under the duty 
when apprtiacbing a bridge to exercise 
that reasonable care by w’hich the effect 
of an inequality, if any, between the 
surface of the roetd & the floor of the 
bridge may be avoided. — B urgee v. 
Hodginwon (Alta.), 11929] 3 D. L. R. 
133 ; 2 W. \V. R. 21.— CAN. 

sff. Vehicle driving into dark area .] — 
There is a duty on the driver of an 
automobile in driving from a well- 
lighted area into a darkened area to 
take increased precautions, com- 
mensurate with the darkness, against 
possible dangers lurking therein. — 
Owens v. Cranston (Man.), [1929] 4 
D. L. R. 1072 I 1 W. W. R. 498.— CAN. 
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sh. Dufy to move, seasonably to right 
of road.] — In an action for damages 
resulting from a collision between a 
bicycle which pltf. was riding & an 
automobile driven by deft. H. : — 
livid : the cause of the ac*cideut was 
the fact that deft, did not “ season- 
ably ” move his car to the right of the 
centre lino of the highway ; under the 
cii*cuinstanccB pltf. w'hen faced with 
the onf5omlng car was not negligent in 
turning his bicycle to his left wdien he 
saw deft, was not moving Ms car to 
his right.- -Harris v. Howes & 
Chemical Distributors, Ltd., [19291 
4 D. L. H. 1066 ; 1 W. W. R. 217 : 23 
S. L. K. 306.— CAN. 

sf. Duty in rase of vehicle driving 
upon private drive opening on busy 
street ] — Coates r. Parker (N. B.). 
11929] 3 D. L. R. 148.— CAN. 

Bg. Driving in high vnnd.] — The 
standai'd of skill & experience which 
the law requires of the driver of a 
motor car on a highway of varying 
Huiface resistances & running through 
open & sheltered stretehes is not that 
of a novice ; & a pei-son driving a car 
when a normally high wind is blowing 
should be prepared for any normal 
cxigeiudes to which the wind may give 
rise.— H ird i*. Milne, [1930] 1 

W. W. R. 977 ; 3 D. L. R. 513.™ CAN. 

sh. D^Uic.3 of driver of car to driver of 
horse,] — Pitts, were proceeding upon 
a highway In a vehicle drawm by a 
horse when deft, in an automobile 
came along behind them & wishing to 
pass them, ran into the horse as it was 
being turned to the loft to go into a 
lane : — Held : pltf. driving the horse 
had the right to expect that deft, 
would give a signal, as required by 
Highway Traffic Act, s. 38. As no 
signal was given, the!*e was no con- 
tributery negligence on the part of 
pitfs, in not seeing deft.- -Dk Mott v. 
OLySDALF., 11931] 2 D. L. R. 316; 
O. R. 1.— CAN. 

8k. Effect of automatic signals on 
siaridard of care.]— The fact that a 
motor car is brought to a stop at a 
street intersection marked by a “ stop *’ 
sign does not entitle the driver thereof 
to abandon care upon resuming the 
journey. Caro must be exercised at 
all stages, & the first requirement of 
motor-car drivers is to bo alert ; to 
keep a sharp look opt for possible 
dangers. — Pipe v. Holliday, [19801 
1 W, W. R. 226 ; 2 D. L. R, 73 ; 42 
B. 0. R. 280.— CAN. 



Cases S4ar-~768. 


English and Ehpibe Digsst Supplement, 


1876 (c, 66), 6. 263, takes the place of Town 
Police Clauses Act, 1847 (c. 89), s. 73, which 
enabled any person *’ to recover penalties 
for offences against that Act, & therefore 
except in the case of information by a party 
aggrieved or the local authority for the 
district, the consent of the A.-O. is now a 
condition precedent to proceedings for the 
recovery of penalties under the Town Police 
Clauses Act, 1847 (c. 89). — Sheffield Corpn. 
V. Kitson, [1929] 2 K. 11. 322 ; 98 L. J. K. B. 
501; 142 L. T. 20; 93 J, P. 135; 45 
T, I.. B. 516 ; 73 Sol. Jo. 348 ; 27 L. G. R. 
533 ; 28 Cox, C. C. 674, D. C. 


Sub-sect. 21. — Ringing Dbon Bells. 

Sec Town Police Clauses Act, 1847 (c. 89), 
s. 28. 

60a. Offence by tradesman — Delivery of news- 
papers.] — The mere fact of a man being 
instructed to deliver papers at the house of 
a third person is no answer to a complaint 
against him under Town Police Clauses Act, 
1847 (c. 89), s. 28, charging him with having 
“ wilfully & wantonly disturbed the party 
A his family by violently knocking & ringing 
at the door at an unreasonable hour of the 
night.— Clarke v. Hoggins (1862), 11 C. B. 
N. 8. 546; 142E. R. -909. 


Part III. — Lights 

55a. Effect of Road Transport Lighting Act, 1927 
(c. 37), s. 11 (2 ) — On powers of Minister of 
Transport under Roads Act, 1920 (c. 72), 
s. 12 (1)-1 — Held: the words “or other 
authority in Road Transport Lighting Act, 

1927 (c. 37), s. 11 (2), did not include the 
Minister of Transport, & his power to make 
regulations under the powers conferred upon 
him by Roads Act, 1920 (c. 72), s. 12 (1), 
had not been revoked by Road Transport 


on Vehicles. 

Lighting Act, 1927 (c. .37), s. 11 (2), there- 
fore a regulation which the Minister of 
Transport made on June 12, 1928, requiring 
a lamp to be carried on vehicles on the road 
at night for the illumination of the identifica- 
tion plate, was not ultra vires * — Swaits r. 
Entwistle, [1929] 2 K. B. 171 ; 98 L. J. 
K. B. 648 ; 142 L. T. 22 ; 93 J. P. 232 ; 46 
T. h* R. 483 ; 73 Sol. Jo. 366 ; 27 L. G. R. 
540 ; 28 Cox, C. C. 680, D. C. 


Part IV. — Hackney and Stage Carriages. 

As to* Public Service Vehicles, notv^ Road Traffic Act, 1930 (c. 43), Part IV. 


76. Add, Annoiaiion : — Consd. White r. Cubitt 
(1929), 46 T. L. R. 99. 

76a. Public service vehicies --Transitional pro- 
visions — Right to continue service operating 
before Road Traffic Act, 1930 (c.43) — Validity 
of regulation fixing date when service must 
have been operating.] — Road Traffic Act, 
1930 (c. 43), 8. 72 (1 ) prohibits the use of any 
vehicle as a stage carriage or express carriage 
for public service, as defined by sect. 61, 


except by persons holding a road service 
licence or licences to be granted by the comrs. 
of the traffic areas created by the Act, through 
which the route passes subject to the con- 
ditions thereby provided. By sect. 96 the 
Minister of Transport is authorised to make 
such orders as he may consider necessary 
for the transition from the enactments super- 
seded by Part IV. of the Act, regulating the 
use of i»ublic service vehicles, to the pro- 


PART IV. SECT. 1. 

66 Iv. .1 — Railway Passcager 

Duty Act, 1842, ss, 13 & 15, coiitaiu 
regulatioDB for the preveution of over- 
crowding lij any “ Btnge caniage.” 
The Act contain!? no defuiitlnD of the 
term eta go carriage”: — Held: a 
motor omnibuH, which had been 
chartered by the secretary of a foot- 
ball club to convey a party of club 
io a match at a fixed fare 
per pawHcnger, was not a stage carriage 
on the oc^^alon In question, in respect 
that it wap not plying for hire from 
one stage to another, hut wop engaged 
In the porfonnarjco of a private con- 
tract ; Si conviction of tl»e conductor 
for overcrowding accordingly quashed. 
— M'Kee V, Weib, [1929] S. C. (J.) 14. 
—SCOT. 

sa. Carrying pe^engera for rf'ward 
at aeparate diaiinct /area for each pas’ 
aenger ” — Some paaaengera ao earried. ] 
— A motor-car U uacd for carrying 
paHsciigers for reward at separate &: 
dlntiiict fares for each passenger,” 
within the dehnitioii of ” motor 
omnibus ” in Motor Omnibus Act. 
1028, 8. 21, if some of Its passengers 
are so carried. — Blyth u. Andkkson, 
f 1 931 1 V. L. R. 153 ; Argus L. R. 154.— 
AUS. 

PART IV. SECT. 2, SUB-SECT. 1. 

0 i. liegvlation of taxiedba .] — 

The city bye-law in question which 


required operators drivers of cabs 
for hire to take out Uc^cnces, X)rescrlbed 
a ** zone tariff ” for non-taximeter 
cabs, a tariff by distance for cabs 
equipped with taximeters & a rate ” by 
the hour ” for both classes of cabs, 
with a proviso in this case of a minimum 
charge. It also provided that no 
owner of a licensed cab should require 
or permit any driver employed by 
him to be on duty more than sixty 
hours in any week. A further pro- 
vision prohibited the granting of a 
licence to an operator of a motor 
vehicle who 'was not Insured In the 
form required by Pai*t VII. of Highway 
TrafRc Act, 1930, subject to a proviso 
in the case of an owner of ten cabs ; 
& provided for depriving of his licence 
an operator whose insurance bad 
terminated : — Held : said provisions 
of the bye-law, except that requiring 
insurance, were valla . — He Winnipeg 
Byk-Law No. 14272, 119321 2 W. W. R, 
079 ; 3 D. L. R. 025.— CAN. 

sb. Lirenre fee for fmeka pli/ing for 
hire— Liobility of oumera ovtaide mnni- 
cipoWy.\—iioKn\ Vancouver v, 
Stew ART F. U. Si Co., (1928 1 1 W. W.R. 
58G; 40 Can. Crim. Cat. 21C; 39 
B- C. R. 401.— CAN. 

so. Omnibua licenaed Ity ioum council 
plying for hire in cminty — Bye-law 
requiring additional lieenee to he taken 
Old — Whether valid. 1 — Scottish Motor 
Traction Go., Ltd. v. Lanarkshire 
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COUNTT COUNCIl,. [1!)28) a. C. (a. of 
Bess.) 900; revad. auh nom. Lanark- 
SHIRK OOUNTV’ OoVsVil V. S'COITISH 
Motor Traction Co., Lid. (1929), 
142 L. T. 170, IJ. L.— SCOT. 

sd. Complianre with sfnhdory require^ 
menta — Bcramuil to oivner of public 
vehicle — Effect on contract to naaign 
” atage - run.”]— McLean - Butorac 
Motors v, Campuelt.. (1930] 3 

W. W. R. .39.— CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 

86. Omnitn/a—dgrexnnopt to carry 
paaaengera tm specified journey for lump 
sum — Whether licence neccaaary.]'— 
Blyto V. Hudson, (1928] V. L. R. 
687 : [1928] Argus L. R. 397.— 

AUS. 


cf. Motor omnihm .] — The definition 
of motor omnibus ** In Motor 
Omnibus (Urban & Omntry) Act. 1927 
(Viet.), «. 3, may be satisfied nltnough 
the reward at separate & distinct fares 
for each passenger is not paid to a 
person who Is an “ owner ” of the 
vehicle. — Blyth v. Hudson (1929), 41 
C. L. R. 465 ; 2 A. L. J. 370 ; (1929] 
V. L. R, 82 ; Argus L. R. 73.— AUS. 


8g. Condruction of bye-law — Carry 
ing on buaineaa of hiring nehicUa 
within the foiiw.**]— T hom v, Simrkin, 
(1932] 3 W. W. R. 622.— CAN. 



Vol XUL— Stceot and Aerial Traffic. Oases 76a— 9S. 


vimoBS of Part IV., &; may provide that 
existing licences in force before the com- 
mencement of the Act shall continue in force 
for a period fixed by the Order. By Public 
Service Vehicles (Transitory Provisions) No. 2 
Order 193i, dated Mar. 13, the Minister 
ordered that where a person was, on Feb. 9, 
1931, operating a service of public vehicles, 

& had before Mar. 31, 1931, applied for 
a road service licence under the Act, it 
should not be deemed to be an offence for him 
to continue that service pending the grant 
or refusal of that application. The pro- 
hibition contained in sect. 72 (1) of the Act 
was first brought into force, by Order of the 
Minister of Transport, on Apr. 1, 1931. Defts. 
commenced to operate a service of express 
coaches over a route between London & 
Aylesbury on Feb. 26, 1931, & applied in the 
prescribed manner for the grant of a road 
service licence froni the Comrs. of the Eastern 
Area through which the route passed before 
Mar. 31, 1931, but their application was 
refused & an appeal to the Minister from the 
refusal dismissed. Defts. were later prose- 
cuted &> convicted at petty sessions for 
running their service without a road service 
licence, but, notwithstanding the conviction, 
continued to do so. In an action by the 
A.-G., at the relation of other motor 
coach owners holding licences to operate on 
the same route, for an injunction to restrain 
defts. from continuing their service : — Held : 

(1) the action was maintainable notwith- 
standing that the Act created a statutory 
offence & provided a penalty for its breach ; 

(2) as defts. were not operating a service of 
coaches on the route in question on Feb. 9, 
1931, they did not come within the terms & 
conditions of Public Service Vehicles (Transi- 
tory Provisions) Order; No, 2 ; (3) in fixing 
Feb. 9 as the critical date on which coach 
services must have been in operation to 
obtain the protection of the last-mentioned 
Order, the Minister was not acting vltra vires 
the Act or imreasonably ; (4) sect. 81 (3), 
dealing with appeals to the Minister from a 
refusal to grant a new licence to a person 
who had held an old licence did not apply to 
defts. as they had never held any licences 
for the particular route under the Act, only 
under earlier superseded Acts ; (5) the ct. 
made a declaration in favour of the relatoi^s 
on defts. undertaking not to renew the 
service without obtaining a licence. — ^A.-G. 

V. Pbkmieii Line, Ltd., [1932] 1 Ch. 803 ; 101 
L. J. Oh. 132 ; 146 L. T. 297 ; 48 T. L. R. 

104 ; 76 Sol. Jo. 862 ; 30 L. G. R. 126. 

76b. Hoad service licence — Omission to 

obtain — Injunction.] — ^A.-G. v. Piiemieb Line, 
Ltd., No. 76a, ante. 

76c. Licence continuing In force pending 

appeal to Minister — ^Must be licence obtained 
under Road Traffic Act, 1930 (c. 43).]— 
A.-G. V. Premier Line, Ltd,, No. 76a, 
ante. 

76d. Stage carriages ’’ — What amount 

to.] — ^A motor coach proprietor, having no 92. 
road service licence for the conveyance of 
spectators from a point in T. to the football 


ground of the T. City Club, arranged that the 
coaches should be hired by the club, which 
conveyed the spectators to the ground at 
separate fares, which were paid to the club : — 
Held : on these facts, the coaches were stage 
carriages ** not “ contract carriages ** & the 
proprietor ought to have been convicted on 
an information for permitting them to be 
used without a road service licence. — 
Osborne v. Richards (1932), 147 L. T. 419 ; 
96 J. P. 377 ; 48 T. L. R. 622 ; 30 L. G. R. 
386. 

76e. « Contract carriages — What 

amount to.] — Osborne v. Richards, No. 
70d, ante. 

76f. “Express carriages” — What 

amount to.] — ^A co. which owned motor omni- 
buses entered into an agreement with a rail- 
way co. whereby they undertook to provide 
motor vehicles for the conveyance of pas- 
sengers arriving by cei-tain specified excursion 
trains at a named station to a neighbouring 
works, where conducted tours took place. 
Persons taking part in these combined rail 
& road excursions obtained from the rail- 
way co. two tickets, one for the rail journey 
& the other for the journey by road from 
the stsition to the works, & did not pay any 
faro direct to the motor omnibus owners, 
who received from the railway co. a certain 
sum for each passenger carried. Part of the 
sum paid by the railway co. was contributed 
by the owners of the works wliere the 
conducted tours took place. Neither the 
railway co. nor the motor omnibus owners 
held a road service licence to operate public 
service veliicles in connection with the visits 
to tlie works : — Held : the motor omnibus 
owners were guilty of an offence under Road 
Traffic Act, 1930 (c. 43), s. 72, as then’ 
veliicles were being operated as “ express 
caiTiages ” within sect. 61 (1) (6). They 
were not protected by the proviso to that 
section as the vehicles were not being used 
“ for the conveyance of a private party nor 
“on a special occasion.” — ^Birmingham & 
MmiAND Motor Omnibuh Co., Ltd. v. 
Nelson (1932), 147 L. T. 435 ; 90 J. P. 385 ; 
48 T. L. B. 020 ; 30 L. G. R. 390. 

76g. Exemption — “ Conveyance of 

a private party.”] BiiuuNGnA3i & Midland 
Motor Omnibus Co., Ltd. v. Nelson, 
No. 7()f, ante. 

76h. “ On a special occasion.”] 

— Birmingham & Midi^nd Motor Omnibus 
Co., Ltd. v. Nelson, No. 76f, ante. 

86. Add. Annotation : — Apld. A.-G. v. Sharp 
(1929), 45 T. L. R. 628. 

86a. .] — Deft., who was licensed to ply 

for hire with motor omnibuses in two districts 
connected by loads through M., but who had 
no licence to ply for hire in M., had garages 
in M., liis omnibuses stopped oi’tside them 
to take up person.s who had bought tickets 
in the garages : — Held : defts.’ omnibuses 
were plying for hire in M. — A.-G, v. Sharp 
(1929), 45 T, L. R. 628 ; 27 L. G. R. 704. 
Add. Citation.^ :~98 L. ,1. K. B. 209; 140 
L. T. 194 ; 93 J. P. 61 ; 27 L. 0. R. 39; 28 
Cox. C. C. 676. 


PART IV. SECT. 2, SUB-SECT. 4. 
ig. reAi(^ encKXffed to carrv 


eontract^Fares collected Iry driver .] — 
Held : deft, was pl^ng for hire ** 
within Motor Omnibus Act, 1924, 
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8, 13 (1). — Dickens v. Mui.holland 
(1929), 41 C. L. 11. 397 ; 2 A. L. J. 
369 ; [19291 Argos L. R .76.— AUS. 



Cases 94a— 163. English and Emfibh 

94a. Private ground — Separated from high- 

way by stone setts.] — A motor car stood on a 
piece of private ground belonging to a public- 
house at Barnes A separated from the high- 
ivay only by a line of level atone setts, which 
olTered no obstruction to the passage either 
of the motor car or of persons desiring to 
enter it from the highway. There members 
of the publi(‘. entered the car, which was 
licensed as a hackney carriage for revenue 
purposes, but which was not licensed to ply 
for hire within the Metropolitan Police 
District, & on payment of 6d. to the driver 
were driven to the Bichmond Park Golf 
Club ; — Held : the motor car was plying 
for hire in a “ public street, road, or place ** 
within Metropolitan Public Cariiage Act, 
1869 (c. 11.5). — White r. CtTBirr, [1930] 1 
K. B. 443; 99 L. J. K. B. 129; 142 L. T. 
427 ; 94 J. P, 60; 40 T. L. U. 99 ; 78 Sol. Jo. 
8C3 ; 28 L. G. B. 44 ; 29 Cox, C. 0. 80, D. C. 

116. Add, Cita/ion ;--28 Cox, C. C. 616. 

117a. Overcrowding -Liability of employer 

for aiding abetting.] —The conductor of an 
omnibus was convicted of permitting the 
omnibus bo ovei loaded contrary to Bailway 
Passenger Duty Act, 1 ii2 (c. 79), s. 13, which, 


Digest Supplement. 

by sect. 15, imposed a penalty for this offence 
on the “ driver, conductor, or guard.** His 
employer was not present at the time : — 
Held : the employer was liable to be pro- 
ceeded against for ** aiding & abetting, 
counselling A procuring ” the conunission of 
the otTence. — Gortm v. Rkes (1920), 142 
L. T. 424 ; 94 J. P. 63; 46 T. L. R. 103; 28 
L. G. B. 32 ; 29 Cox, 0. C. 74, D. 0. 

117b. Commencement of proceedings — 

Whether order of Commissioners of Inland 
Revenue necessary.] — An information was 
preferred by a police officer against the con- 
ductor of a motor omnibus alleging that he 
had allowed the omnibus to carry at one time 
a greater number of passengers than it had 
been constructed to carry, contrary to Rail- 
way Passenger Duty Act, 1842 (c. 79), s. 13 : 
— field : the prosecution was not a proceeding, 
for the recovery of a fine or penalty under 
an Act relating to inland revenue within 
Inland Revenue Regulation Act, 1890 (c. 21), 
s. 21 (1), & it could, therefore, lawfully be 
commenced without an order of the Inland 
Revenue Comrs. — K irkby v. Minty, (1929] 
2 K. B. 165 ; 98 D. J. K. B. 733 ; 141 L. T. 
615 ; 93 J. P. 176 ; 45 T. L. R. 427 ; 27 
L. G. R. 438; 28 Cox. 0. C. 040, D. 0. 


Part 


V. — Locomotives and Motor Cars. 


See, now. Road TrafTic Act, 1930 (c. 13), Pari I. 


168. After this case add ; — I 

. j — See, note. Finance Act, 1920 j 

(c. 18), s. 18. 8ehed. Tl., para. 4, as amended I 


by Finance Act, 1920 (c. 22), s. 13, & Finance 
Act, 1927 (c. 10), s. 11, Sched. IV. ; Roads 
Act, 1920 (c. 72), ss. 1, 20 (3). 


PART IV. SECT. 3. 

Bh. Oecrcrou'fii}t(j — Whflher meva rca 
necessary — i Hfhlm Carriage A ei .] — 
Held: the rnohibitione coiifaiiiecJ in 
this rogmlatlon wei-e abnoJuto, tV", 
aecordiriK-ly. In the rase of a Knmnion.s 
cbai^rinp an offence under the roffula- 
tion the aiif^eijne of wr/w rea wa.® no 
defence.' — M'A dam v . Doulin Umtkd 
Tkamwavs Cci.. (1929] r. H. ;^27.- - IR. 

sj. Vehicle mit on hire,] — Where 

tlie permit granted In respect of a 
motor vebh'le prohibite the carryTiiiR 
of more than four pasaonpers, th<‘. 
ctUTjinpr of rnorc^ than thif< ninnbei* Is 
an InCrintfement of the lernis of the 
permit & is punishable under Motor 
VehieleH Act, 1914, s. Id, oven thouKli. 
at the time of the inf rin premen t, the 
vehicle was not on hire. — K ing- 
Emperop V. Ham Taiiau Singii (1929), 
I. L. K. 9 Pat. 169.— IND. 

Bk. Passengers sianding on cars .] — 
Glasgow Corpn. Strathkrn, [1929] 
S. C. (J.) ri.— SCOT. 

si. Permuting omniljvs to be over- 
crowded — Whether offence against Inl/ivd 
Revenue rf Cnsfoms Acts, ] — A conijilaint 
was brought In a burgh police ct., 
which fr;et forth that the accused was 
the condurtor of a motor omnibuH, in 
which a greater number of pasHengers 
were conveyed than the omnibuR was 
constructed to ca.rrj’, In contravention 
of Railway Passenger Duty Act, 1H42, 
8. 13; — field: under Tliirgh Police 
Act, 8. 4.54, the burgh rnflgi^tT•^lte bad 
no JuriRdiction to entertain the com- 
plaint. In rcFpect that, while the dutiew 
impoRcd by the Act of 1842 had been 
repealed, & other duties eubstitufod 
therefor, a contiavention of sect. 13 
was BtflJ 'an offence against an Inland 
Revenue or Customs Act, wll-hln Burgh 


f\>lico Act, a. 454. — Cameron v. 
Sw'eb.ney, [1928J S. C. (J.) 34.— SCOT. 

sm. .] — Horn v. Ducreit, 

n!)29] S. C. (J.) 6,3.— SCOT. 

so. Summary 'proceedings-^-^ 

LimUafitm of time,]— Oiui t\ Stra- 
TiiEUN, (1929] S. C. (J.) 30. — SCOT. 

PART IV. SECT. 4. SUB-SECT. 1. 

sp. Motor Omnibus Act — Minimum 
fores prescrilfcd by Ortler in Council - 
Liability of owner.] — Dickens v. Mit* 
CHKLL, [19281 V. h. Xi. 606; [1928] 
A. L. II 323.— AU8. 

PART IV. SECT. 5. 

g i, Classification of t'chicles on 

hoMs of po.sse.ssion of meire.s — Validity 
of bye-law.] — H. v. .Tohnhton (1931), 66 
Can. C. C. 358.— CAN. 


PART IV, SECT. 9. 

sq. Licence granted svbiect to approval 
of time taf)le — Failure to observe time- 
table— Liability of mvner.J — Art. 14 of 
the Omnibus Bye-laws for Aberdeen, 
1 926, Is as fpllows : “ the proprietor of 
any oraiilbiis shall submit, for the 
approval of the magl8trat.e8, a time- 
table showing the time of arrival at & 
departure from the stance ... Sc 
every such omnibus shall leave the 
aforesaid stance . . . punctually at 
the time stated In the said time-table 
as approved by the magistrates.** A 
cn. owning motor omnibus, with which 
it was duly licenced to ply for hire In 
Aberdeen, obtained from the magis- 
trates approval of a time-table showing 
the starting times of Its onmlbuses from 
a particular stance. On u day when 
it was anticipated that, owing to 
special traffic congestion, the arrivals 
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at the stance of the co.'b iiu'oming 
omnibuses would be delayed, a servant 
of tbo CO. acting with the manager’s 
approval, took out an additional 
omnibus to augment tbo usual service. 
He started from tho stance with this 
omnibus at a time which was not one 
of those autliorised in tlie co. 's approved 
Unie-t-Jiblc. In a prosecution of the 
manager, as n'prosenting the co. for 
the contravention of art. 14 ; — Held : 
a contravention of art. 14 l>y ono of 
the co.’s servants acting within the 
simpe of bis einploymont, was an 
ottenco for which the manager, as repre- 
senting the< CO. was responsible.— Bean v. 
Sinclair, [1930] S. C. (J.) 31.— SCOT. 

sr. Agreement between corporation, <!t 
street railway — Preverdion of competi- 
tion — What amounts to breach of bye- 
law — Sight-seeing omnib'os .] — R. v. Red 
Line, Ltd., [1930] 3 D. L. R. 747 ; 63 
Can. O. C. 280; 05 O. L. R. 199.— 
CAN. 

PART V. SECT. 2. SUB-SECT. 2. 

r i. Liaensino of vehicles carry- 

ing goods.y—li. V, Stoiue, R. v. Valsks, 
[19301 3 W, W. R. 366 ; 54 Can. O. O. 
403.— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

g i. Necessity for averment 

of Order.] — Dnder powers conferred by 
Locomotives on Highways Act, l89o, 
8, 12, regulations wore made by the 
Heavy Motor Car (Scotland) Order, 
1905, & amending orders, with romrd 
to heavy motor cars, the effect of wnloh 
was to iix a sfioed of 20 miles an hour 
for motor cars exceeding 3 tons In 
weight. A motor driver was ohorged 
in tho Sheriff Ct. upon a complaint 
which set forth that over a distanoe of 



V(d. lOiH— Straet and Aatial TndBo. Oases 180a— 188a. 


180 a. Liability for damage to bridges — Locomotive 
Act, 1861 (c. 70), B. 7 — ^To what bridges 
applicable — County bridge.]— if e/d : above 
sect, does not apply to a county bridge. — 
B. V. Kitchbner (1873), L. R. 2 0. C. R. 88 ; 
48 L. J. M. 0. 0 ; 29 L. T. 697 ; 88 J. P. 134 ; 
22 W. B. 134 ; 12 Cox, C. C. 622, C. C. R. 

AnnoitUions: — Reid. II. v, DorRet lohabltazite (1881), 45 
L. T. 308 ; Sharpness New Docks Sc Gloucester & 
Birmingham Narlgation Co. v. Worcester Coron., A.-G. v. 
Sharpness New Docks Sc Gloucester Sc Birmingham Naviga- 
tion Oo., [1913]! E.. B. 422. 

186. Add. AnnoicUion : — Apld. Dennis v, Leonard 
(1929), 141 L. T. 94. 

186a. Steam tractor.] — Carpenter v. Fox, 

No. 232a, post. 

185b. Petrol-driven tractor.] — An “ Austin *’ 

petrol-driven tractor was driven on a public 
highway. Upon an information under Loco- 
motives on Highways Act, 1890 (c. 36). s. 7, 
for broach of Motor Cars (Use & Construction) 
Order, 1904, Article II., clause 3, the justices 
held that the vehicle in question was not 
a motor car within the meaning of that order 
& Act , stating that the tractor type of vehicle 
was never contemplated when the order of 
1904 was made: — Held: that the tractor 
was such a motor car. — Dennis t>. Leonard 
(1929), 141 L. T. 94; 28 Cox, C. C. 621, D. C. 

186. Add. Citaiion^ ;-~[1029j A. C. 364 ; 98 

L. .T. Oh. 198 ; 140 L. T. 624 ; 93 J. P. 146 ; 
27 L. G. R. 201. 


188a. Trade licence — ** Some other or further use 
— ^What amounts to.] — By Art. D of reg. 29 
of Part II. of Road Vehicles (Registration & 
Licensing) Regulations, 1924, S. R. & O., 
1924, No. 1462: “(1) A general trade 

licence shall not be used upon any vehicle 
other than a vehicle which is in the possession 
of the holder of such licence in the course of 
his business as a manufacturer or repairer 
of or dealer in mechanically propelled 
vehicles. (2) A general trade licence shall 
not at any time be iised upon a vehicle which 
is being used for the conveyance of 
passengers for profit or reward. . . . (4) Sub- 
ject to the provisions of paras. (1) & (2) of 
this article a vehicle may be used upon a 
public road under a general trade licence for 
any purpose connected with the business as 
a manufacturer or repairer of or dealer in 
mechanicaUy propelled vehicles of the holder 
of such licence, & so long as such vehicle is 
bond fide being used for such purpose the 
holder of the licence shall not by reason only 
that some other or further use is being made 
of the vehicle be deemed to commit a breach 
of these regulations ” : — Held : the words 
“ some other or further use ” are limited to a 
use by the holder of the licence. & do not 
cover the delivery, for reward, by an intend- 
ing purchaser of a motor vehicle of his own 
goods to his customers during a demonstra- 
tion run. — Webtover Garage, Ltd. v. 


7 luilcti on a public highway he “ did 
drive a motor car, viz., u motor 
omnibus, at a speed exceeding 20 
miles per hour, viz., about 27 miles 
per hour, contraiy to the Motor C^ar 
Act, 1903, 8. 9.» The weight of the 
omnibus unladen exceeded 3 tons. 
None of the Statutory Orders were 
libelled tn the complaint. The eherilT 
having repelled an objection that 
sect. 9 did not apply to the omnibus, 
& having convicted the accused : — 
Held : the complaint as laid was 
irrelevant, in respect that the pro- 
visions of sect. 9 of the 1903 Act 
applied only to motor vehicltjs under 
3 tons in wvlght ; to make it relevant 
it w’as ueceasary to libel the Statutory 
Orders which made vehicles exceeding 
3 tfins in weight subject to a speed 
limit. — D urmon v. Patei{SON. (1930J 
S. C. (J.) 12.--SCOT. 

g ii. Whether notice of 

proaecution necesaary. 1 — TiVo police 
officers, w'ho had detected a heavy 
motor car travelling in excess of the 
Bjx^d limit of twenty mlUis an hour, 
overtook & stopped the car, & one of 
them theixuipon Infonned the driver 
that he had been travelling at a speed 
exceeding twenty miles an hour, & 
that his speed w’^ns twenty-six miles an 
hour. The driver was subsequently 
prosecuted for an offence against the 
Order of 1905. In defence he pleaded 
that ho had not received tho warning 
required by sect. 9 of Motor Car Act, 
1903 : — Held : a prosecution for a 
contravention of the Order of 1905 is 
not a prosecution for an offenc.e under 
sect. 9 of Motor Car Act. 1903 ; &. 
accordingly, the warning or notice 
required by that sect, is not a con- 
dition precedent to conviction for a 
contravention of the Order. — Taylor 
c. Horn. (19291 8. O. (J.) 111.— SCOT. 

g ijl, Exridcnce of — Speedo- 

meter.] — The driver of a motor chara- 
banc was convicted of exceeding the 
si>eed limit of twenty miles an how. 
'Ihe only evidence was that of two 

E oUce omoers. who followed the ohara- 
ano along tho street, travelling in a 
motor cycle combination fitted with 
a recently tested speedo-meter. They 
deponed that, for a distance of 300 
yams, th^ motor cycle kept 20 


yards behind the charabanc, & that, 
during this distance, the speedometer 
registered a speed of twenty-six miles 
per hoiur. An objection to the suffl 
clenoy of tho evidence, on the ground 
that the method of registering the 
speed of the charabanc was unreliable, 
repelled ; & conviction sustained. — 

Tattx^u V. Horn, [19291 S. C. (J.) 111. 
—SCOT. 

PART V. SECT. 8, SUB-SECT. 2. 

188 b i. Driver*8 licence — Driving car 
while diaquali/icd — In place tn which 
pxjdjilic have acccaa .] — The driver of a 
motor vehicle was convicted of an 
offence under sect. 7 (4) of Road Traffic 
Act, 1930, on the ground that, while 
distiualifled for holding a driving 
licence, he had drivim a vehicle on a 
road forming the acetess from a public 
highway to a farm. The road in 
question was part of the farm & led 
only to the farmhouse, whci*o it 
terminated. It had no other houses 
on it, & It was not maintained by any 
public authority but by the farm 
tenant in terms of his lease. There 
was no gate at tho entrance to it, & 
no Intimation that it was not open to 
tho public ; & extwpt at times in 

summer, when tho farmer placed a 
pole across it to prevent the straying 
of cattle, there was no obstacle to 
prevent the public having access to 
ft-. The road was used by the public 
as an access to tho farm, & merahors 
of the public not having business there 
also frequently walked on it. They 
had, on several occasions, been turned 
off by the farmer when there were 
giH>wing crops In the adjoining fields : — 
Jield : the road was a road to which the 
public had access within Road Trafllo 
Act, 1930, H. 121 (1). — Harrison v. 
Hill, (1932) S. C. (J.) 13.— SCOT. 

a (p. 808) I. Officer driving car 

owned by Crown.] — A provision of a 
provincial Act which prohibits the 
driving of a motor car by any one, 
other than tho owner of tho vehicle 
holding a certificate of registration, 
unless no, the driver. Is a duly licensed 
chauffeur or tho holder of a permit to 
operate, cannot be applied to the 
driving of a motor oar by a member of 
Hia Majesty’s Permanent Forces where 

27 


tljc car ii owned by Ilis Mrij»‘.sty in the 
right of the Dominion & is being used 
by said driver in tho discharge of his 
military duties. — R. v. Anderson, 
(19301 2 W. W. R. 595 ; 54 Can. O. C. 
321 ; 39 Man. L. R. 84.— CAN. 

d i. .1 — Bulixick r. Han- 

BEN, (19281 2 VV. W. R. 528 ; 37 Man. 
L. R. 450.— CAN. 

Ii, J — Highway 

Traffic Act, R. S. O.. 1927, s. 86, the 
result of driving without a licence is 
liability to a fine ; the unlicensed 
driver does not become an outlaw on 
the road. In a proper case, therefore, 
be may recover damages in respect of 
negligent driving by another party. — 
Downey w. Hyslop, (1980 1 4 D. L. R. 
578 ; 65 O. L. U. 548.— CAN. 

f I. Person utdng.**} — OoOK- 

BURN V. Gordon, [19281 S. 0. (J.) 87. — 
SOOT. 

m i. .1 — Tho fact 

that a person drives a vehicle on a 
highway without carrying the number 
l>lates retiuired by statute does not 
preclude him from recovering damages 
for injuries sustained as the result, of 
the negligence of the driver of another 
vehicle. — Seymour v. Arrovvsmith, 
[19311 3 W. W. R. 661.— CAN. 

n (p. 869) I. New car using 

nvmber plates of old car.] — Although 
under Vehicles Act, 1924, c. 42, where a 
registered oar has been disposed of & 
another one obtained tho numb<w plates 
on the former are to bo used on the latter 
oar, the new carmu«!t first lie registered 
before the owner is entitled to drive It 
on public highways with the old plates 
on It. — Bunk r. Bouffard, (1928) 8 
W. W. R. 219.— CAN. 

0 (p. 869) 1. Meaning of leam^ 

ing>\ — A person is “ bond fide learning 
to drive a motor car ” If the relation 
of pupil & teacher lu fact exists, even 
although he Is receiving instruction 
after he has completely Icamt the art 
of driving Sc guhliog a motor oar. 
When a pupil is l>eing bond fide taught 
matters pertaining to the safe contrtd 
of a motor car on a highway he comes 
within the Act. — Hudd v. Wilson, 
[19291 V. L. R. 132 ,- (1929] Argus 
L, R. 138.— AUS, 
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Deaooit (1931), 146 L. T. 367 ; 96 J. P. 166 } 
47 T. L. B. 609 ; 29 L. G. B. 474 ; 29 Cox, 
C. C. 327, D. O. 

188b. Driver’s licence — Applicant suffering from 
specified disability — Refusal of licence — 
Whether applicant entitled to appeal.] — The 

Ct. of Appeal, reversing a decision of the 
Div. Ct., granted a rule nisi for a mandamiia 
to justices to hear an appeal from a licensing 
authority under Road Traffic Act, 1930 
(c. 43), s. 6, but held, when the rule came on 
for argument, that as appct. suffered from a 
specified disability which he admitted in his 
declaration Si which compelled the licensing 
authority to refuse the licence the rule must 
be discharged. — R. v. Cumberland Justices, 
Ex p, Hepworth (1931), 146 L. T. 5 ; 95 
J. P. 206 ; 47 T. L. R. 610 ; 30 L. G. R. 1 ; 
29 Cox, C. C. 374, C. A. 

192. Add, Citation 28 Cox, C. C. 49S. 

207a. Motor coach— Schedule necessitating exces- 
sive speed — Liability of employer for aiding & 
abetting.] — Resps. owned a motor coach 
which was a heavy motor car fitted with 
pneumatic tyres. Si was restricted under 
Heavy Motor Car Order, 1904, to a maximum 
speed limit of twelve miles per hour. The 
vehicle was driven by a servant of the resps. 
between L. & P. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police. Si the resps. 
were summoned for counselling, procuring, 
aiding & abetting the commission of the 
offence : — Held : resps. ought to have been 
convicted of counselling & pi'ocuring. — 
Newman v, Overington, Harris & Asii, 
Ltd. (1928), 93 J. P. 46 ; 27 L. G. R. 85. D. C. 

210. Add, Annotation: — ^Refd. R. v, Surrey Justices* 
Ex p, Witherick (1931), 146 L. T. 164. 

216. Add. Annotation : — Gonsd. R. v, Surrey 
Justices, Ex p. Witherick, [1932] 1 K. B, 
450. 

217. Add, Annotation : — Consd. R. v, Surrey Jus- 
tices, Ex p. Witherick, [1932] 1 K, B. 450. 

222a. Under Road Traffic Act, 1930 (c. 48) — 
** Driving without due care & attention or 
without reasonable consideration ” — Separate 


offences.] — ^Applt. was convicted before jus- 
tices on an information which charged him 
with driving a motor vehicle on a road “ with- 
out due care Si attention or without reasonable 
consideration for other persons using the road 
contrary to sect. 12 of Road Traffic Act, 
1930 ** ; — Held : the section created two 
separate offences Si the conviction was bad 
for duplicity, awlt. having been charged 
with those two offences in the alternative. — 
R. V. Surrey Justices, Ex p. Witherick, 
[1932] 1 K. B. 460 ; 101 L. J. K. B. 203 ; 146 
L. T. 164 ; 95 J. P. 210 ; 48 T. L. R. 67 ; 
76 Sol. Jo. 853 ; 29 L. G. R. 667 ; 20 Cox, 
C. C. 414, D. 0. 

222b. ‘‘Driving recklessly or In a maimer 

dangerous to the public ” — Separate offences.] 

— R. V. Mills (1932), 173 L. T. Jo. 57 
(Quarter Sessions). 

222c. “ Driving in a manner dangerous to the 

public ” — Charge reduced to “ driving without 
due care & attention ” — Jurisdlotlon of jus- 
tices.}— When a person is charged with 
driving a motor car in a manner dangerous 
to the public contrary to sect. 11 of Road 
Traffic Act, 1930 (c. 43), the justices have 
no jurisdiction, without the consent of the 
accused, to reduce the charge to one of driving 
without due care Si attention under sect. 12 
of the Act. — R. V. Southampton Justices, 
Ex p. Twbedie (1932), 147 L. T. 630; 96 
J. P. 391 ; 48 T. L. R. 636 ; 76 Sol. Jo. 
546 ; 30 L. G. R. 410, D. C. 

222d. Driving under influence of drink — In 
‘ public place ” — ^Field to which public 
admitted.] — ^A field to which the public are 
admitted is “a public place within 
sect. 16 (1) of above Act. — ^R. v, Collinson 
(1931), 75 Sol. Jo. 491 ; 23 Or. App. Rep. 
49, C. 0. A. 

222e. Ambiguous verdict.] — R. v, 

Hawkes (1931), 76 Sol. Jo. 247 ; 22 Or. App. 
Rep. 172, C. 0. A. 

223. Add. Annotation : — Apld. Gough v. Rees 
(1929), 46 T. L. R. 103. 

232a. Leaving car so as to obstruct highway — To 
what vehicles applicable — Steam tractor.] — 

Held: (1) Motor Oars (Use & Construction) 
Order, 1904, Article IV., clause 2, does not 
apply to a steam tractor weighing 13 tons 
unladen, which while being driven on the high- 


part V. sect. 3, SUB-SECT. 4.— 
A. (a). 

d i. Evidence of speed — Speedo- 
meter,] — Instnimentf) such as, & in- 
clvdinsr, speodO' meters, may be pre- 
STimed fo function accurately, umess 
the contrary is shown. — v. 
Homes, [19271 S. A. S. U. 419.— AUS. 

g I. TVronrrful admission of 

constable* 8 notes.] — Where, on a prose- 
cution for exceedinjir the speed limit, 
the special magrlstrate, who stated 
that he believed the polioe evidence, 
wronsrlv admitted as evidence notes 
taken by the police constables, & said 
in his Judgment that the police evidence 
was supported by notes taken at the 
time : — Held : as It could not be 
Inferred that the conviction would 
have been made had the notes been 
excluded, the conviction must be sot 
a.side.— PELHA3f v, IIOMBS, [1928J S. A. 
S. It. 105.— AUS. 


k i. — — . 1 — R. t>. KxoTr 

(Alta.), [19291 1 D. L. It. 773 ; 1 

W. W. R. 304; 61 Can. Crim. Oas, 1 89. 

~*CAN. 


sr. Motor fire engine — Whether exempt 
from regulaiions .) — The fact that a 
motor vehicle operated by a fire 
department is answering a fire alarm 
does not exempt Its driver from the 
obligations of the Motor Vehicle Act, 
even though It has the right of way, — 
Lawton v, Winnupeo & Interuhban 
Services. Ltd,, [1928] 4 D. L. R. 887 ; 
fl9281 3 W. W. R. 854 ; 37 Man. L. R. 
468.— CAN, 


•V. What constitutes tmeed limit — 
Erection of notice hoard ,] — A speed 
limit of fifteen miles per hour is not 
constituted by the erection of a single 
notice board on which the figure ** 15 ** 
appears without any Indication of the 
limits within which the restriction Is 
to apply. — Waulaoe v, Durban In- 
spection OF Police, [19311 N. L. R. 
282.— S. AF. 


PART V. SECT. 8, SUB-SECT. 4 .— 

210 iJ. Hpeii ofear^Possmity 

of control.] — R. v, DubakD, [19281 
2 D. L. R. 703 ; 49 Can. Grim. Caa. 217 ; 
60 N. S. R. 64.— CAN. 
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PART V. SECT. 3. SUB-SECT. 4.— 
A. (0). 

m i. .] — Tbo liability imposed 

by Highway Traffic Act, Ont., 1927 
(o. 251), ss. 9 (1), 41 (1), exists even in 
absence of negligence ; tbe failure to 
have a tail light Duming Sc visible on a 
motor vehicle in accordanoe with 
8. 9 (1) is a violation of the Act, &, if a 
cause of a oolliHion resulting in damages, 
may involve civil liability under 
H. 41 (1), even thQUgh the Tight was 
burning until shortly before the 
accident Sc went out without tbe 
knowledge or uerNOual fault or neglt- 
genoe of tbe driver of the vehicle. — 
HALL r. Toronto Gubij*h Express 
Co. Sc HATt-fl, 11929] 1 D. L. R. 375 ; 
6. C. H. 92 ; 63 O. L. R. 355 ; setting 
aside O. L. R., loc. c«.— CAN. 


PART V. SECT. 8, SUB-SECT. 4.- 
A. (e.) 


q 1. Charge of having care db 

control of automobile while undar the 
influence of Uguor ” — No ojfenee .} — R. 
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way caused an obstruction, inasmuch as it 
is not a motor car ; (2) although the above 
tractor was in motion, beixig driven along the 
highway at the time of the commission of the 
ofience, it was standing ” thereon within 
the meaning of Aiticle IV., clause 2. — 
Oarpenthjr IK Fox, [1929] 2 K. B. 468 ; 98 
L. J. K. B. 779 ; 142 L. T. 234 ; 93 J. P. 239 ; 
46 T. L. R. 671 ; 27 L. G. B. 601 ; 29 Cox, 
0. C. 42, D. C. 

232b. What amounts to standing.] — 

Carpenter v. Fox, No. 232a, ante. 


232b. Obstruction of “ road ** — Whether footway 
Included.] — The word “ road as used in 
Road Traffic Act, 1930 (c. 43), & in the Motor 
Vehicles (Construction & Use) Regulations, 
1931, includes the footway as well as the 
carriageway, & therefore : — Held : a person 
who left a motor car standing on the footway 
ought to have been convicted of allowing it 
to stand on the “ road ** so as to cause un- 
necessary obstruction thereof. — ^Bryant v. 
Marx (1932), 147 L. T. 499; 96 J. P. 383 ; 
48 T. L. B. 624 ; 76 Sol. Jo. 577 ; 30 L. G. R, 
406, D. C. 


r. OEtnjJETTB (1931), 63 Can. O. CT. 
389. — CAN. 


di. .] — Marano & Marano 

y. ^1929) 4 D. L. R. 982 


3 W. W. ... 

D. L. R. 314; 3 W. 
CAN. 


[1929] 4 
R. 170.— 


fv. Drunkenness — JUemative 
offcn-ces — VfJlidUy of conviction.] — 
Held : a finding by a magistrate that 
tloft. while intoxicated was in charge 
of a motor vehicle did not justify a 
couvlctiou for driving while intoxicated, 
118 8. 286 (4) of the Criminal Code deals 
with two alternative olTonoes. — R. w. 
UiGorNS, tl929] I D. L. It. 209 ; 50 
Can. Crlm. Ccw. 381 ; 63 O. L. R. 101. 
—CAN. 


PART V. SECT. 8, SUB-SECT. 4.— B. 

sw. Motor Vehicles Act — Penal pro- 
^nsione — TAabilUy of owner.] — It. v. 
Doyle (1928), 60 C3an. dim. Cas. 233. 
-CAN. 


PART V. SECT. 3. SUB-SECT. 5. 

sa. Motor Traffic Regulations — 
Pausing staliortary tramcar — Whether 
eridence. of negligence.]— hsSK v. Norton 
(1927), 28 S. R. N. 8. W. 143; 45 
N. S. W. W. N. 38.— AUS. 

si. Meaning of *' intersection of high- 
ways.*'] — Semble, : a right 'angled bond 
in a highway is not an “ InUsrseotlon 
of highways” within sect. 36 (l) of 
Vehicles Act, 1924 (c. 42), which pro- 
vides that a person operating a motor 
dr other vehicle shall at the Inter- 
section of highways keep to the right 
of the intorsection of such highways 
when turning to the right, & pass to 
the loft of such Intersection when 
turning to the left.— Clark r. Hkther- 
TON, [J9301 1 W. W. R. 165 ; I D. L, R. 
y()4 ; 24 S. L. R. 275. C. A.— CAN. 

sm. .1 — A private ron^l is not a 

” highway ” within Vobitios Act, 1924 
(e. 42), & the point at which such a 
road opens on to a highway Is, there- 
fore, not an intorsection of highways 
witliin the meaning of sect. .3.3 (2) of 
said Act. — Copkland r. Roberts, 
(1930J 1 W. W. R. 145- 3 D. L. R. 
460 ; 24 8. L. R. 224.*-^AN. 

q (p. 878) 1. .]— R. V. 

Toronto Transportation Commis- 
sion (Ont.) (1929), 62 Can. Crlm. Cas. 
413.— CAN. 

q (p. 878) if. Onus of 

proof .] — Held : under s. 42 of High- 
way Trafilo Act the onus of proof that 
the loss or damage did not arise through 
the negligence or Improper conduct- of 
the driver or owner of the motor 
Tehicle was upon defts. — Uoss v. 
Guay Coach Lines, Ltp., [1 929 1 3 
D. L. K. 841 ; 04 0. L. R. 178.— CAN. 

q (p. 878) ill. Effect of 

Highway Traffic Amendment Act. 1929, 
«• 9. ] — I’he effect of above sect, repeal- 
ing Highway Traffic Act, R. S. 0., 
1927, B. 41, is to reduce the responsi- 
bility of the owner of a motor vehicle 
to that at common law. — Tudhopk v. 
Henderson, Henderson v. Tudhopk, 
[1930] 3 D. L. R. 245 ; 66 O. L. R. 
238.— CAN. 

„ q (p. 878) Iv. .]— Motor 

Vehicle Act, R. 6. B. 0., 1924, does not 


add to the oivU liabJllty at common law 
of an owner of a motor vehicle who has 
entrusted it to another person through 
whose neifilgonce in operating it a 
third person is injured. — Ruff v. 
Sutherland & Moss, [1931 ] 1 D. L. R. 
651 ; U930] 3 W. W. ll. 544 ; 43 

B. C. R. 218.— CAN. 

q (p. 878) V. While 

doit. H. was negotiating with the local 
agent of deft. oo. for the purchase of a 
motor oar its wholesale salcBinan 
arrived in the course of one of his 
regxUar trips, & It was arranged that 
H. & the local agent would go on with 
him so that H. could get practice in 
driving such a car. Before startihg, 
the wholesale salesman met pltf.*s 
husband & agreed to the latter’s 
request to bo taken along with them. 
They started on the trip with H. at the 
wheel & had gone loss than a mile 
when the car overturned, & pltf.’s 
husband was thrown out & killed. 
The local agont testified that H. was 
to his knowledge an inoomptJtent 
driver, at least or a car of the type in 
question, & that he, the agent, had 
informed the wholesale I'opi'osentative 
that H. was an ” orratio ” driver. H. 
had been driving a car ^vlth two-wheel 
brakes for about two years, but iiad 
not driven one with four-wlieol brakes, 
which the car in quentlon had. The 
judge found that no negligence had 
boen established against either deft. 
On appeal, the ot. found that the 
accident was caused by H.*s incom- 
petence to handle a car of such, to him, 
a new & different typo ; & both defts., 
the CO, & H., were liable. — Kerb v. 
Uauq Motors, Ltd. (No. 2), [19311 1 
D. L. R. 902 ; [19301 3 W. W. R. 470; 
39 Man. L. K. 238.— CAN. 

a (p. 878) i. ,|— Nemjson r. 

Ul'cHARD (B. C.^ [19291 4 D. L. K. 
10,62 ; 2 W. W. R. 153 ; revsd.. [19301 
1 W. W. R. 6.66 ; 3 D. L. R. 215 ; 38 
Man. L. R. 553.— CAN. 

o(j». 879)1. .J — Chorba 

V. Kimbkikl, [19281 3 D. L. R. 718; 
n92Sl 2 W. \V. R. 386 ; 22 Sask. L. R. 
602.— CAN. 


0 (p. 879) ii. .1— Tbo 

statutory onus does not increase the 
degree of diligence required of the 
owner or driver of a motor vehicle. — 
Stanley v. National Fruit Co. 
(Sswk.). [19291 3 W. W. R. 622 ; [1930] 
2 D. L. R, 106; 24 8. L. R. 137; 
revsd.. [19311 1 D. L. R. 306 ; S. C. R, 
60.— CAN. 


0 (p. 879) lii. .1— 

Heitnkr V. Gtijjstrom (Sosk.), [1929] 
4 D. L. R. 670 ; 3 W\ \V. R. 227 ; 
revsd.. [19,30] 2 W. W. R. 113; 3 

D. L. R. 860 ; 24 8. L. R. 462.— CAN. 


0 (p. 870) Iv. .1— 

Marano & Marano v. Lett (Alta.), 
[19291 4 D. L. K. 082 ; 3 W. W. R, 
345 ; affg.. [1929J 4 D. L. R. 314 ; 3 
W, W. U. 170.— CAN. 


0 (p. 879) V. 

y ONKBB V. Servant, [1931 ] 1 W. W. R. 
433 ; 2 D. L. R. 496 ; 25 Alta. L. R. 
247.— CAN. 

(p. 879) Vi. -.1— 

Under sect. 62 of Manitoba Motor 
Vehicle Act, which provides that when 
any injury is caused to a person by a 
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motor vehicle the onvs of pi‘oof that 
the injury did not arise through his 
negligence shall be upon the owner 
or driver of the motor vehicle, the onus 
of negativing negligence in an action 
for damages so caused remains on deft, 
throughout the proceedings. Thus, 
although deft, has adduced the evidence 
of credible witnesses that the accident 
was due to a latent defect in the 
mechanism of the motor vehicle & 
pltf. has adduced no evidence to the 
contraiT, the case should not be with- 
drawn from the Jury but should be left 
to them to decide by their verdict 
whether deft, has satisfied the statutory 
oni/s of proof. — W innipeg Electric Co. 

V. Geel, [1932] A. O. 690 ; 1 01 L. J. P. C. 
187; 48 T. L. R. 657, P. C.— CAN. 

0 (p." 879) vil. .] — 

Cherniak v. Parsons, [1931] 2 

W. W. R. 549.— CAN. 

0 (p. 879) viii. 

Where in an action for damages for 
injuries couMcd by a motor c.ir tbo 
judge, after hearing & weighing the 
wlnde of the evidence, comes to tlic 
definite cojiclusion that the accident 
was caused solely by pltf.’s o\vu 
negligence, tbo onus whleb sect. 43a 
of Vehicles Act, 1924, places on the 
owner or driver of disproving negligence 
ceases to be a factor in the caso. — 
Purcell r. Wauj^cf., [1930] 1 

W. W. R. 732 ; 2 D. L. II. 1004 ; 24 
S. L. R. 1004.— CAN. 

0 (p. 879) ix. Appli- 

cation of Act in favour of passenger. ] — 
ScTfihlc : the ontis of negativing 

nogligenco which sect. 62 of Motor 
Vehicle Act, 1924, places on the driver 
of a motor car applies, not only In 
favour of pedestrians, but also in 
favour of a passenger in the motor car 
which caused the damage. — Hird v. 
Milne, [1930] 1 W. W. R. 977 ; 3 
D. L. U. 513.— CAN. 

c (p. 879) X. Injury 

to guest while car driven hy owner .] — 
Drew v. Mack, [1931] 4 D. L. R. 395. 
—CAN. 

0 (p. 879) xi. .]— Kuhmo 

&: Laakbo V. Helbero, [1931] 4 
D. L. R. 323.— CAN. 

0 (p. 879) xii. LiabUity of owner 

for damages caused hythiri jmrty driving 
his car without permission.] — PItfs. 
wore injured by a motor car while 
it was being driven by the 17 year 
old son of the owner. The boy, 
who was attending school, lived with 
his father as a member of the house- 
hold 5c was found to have used 
the car at least seven or eight times 
during the two years prior to the 
accident. Tho car was kept in a yard 
between the father's house & his store, 
& one of the two car-keys was either in 
the house or in the store where it was 
accessible to the son. The trial judge 
accepted the testimony of the father 
that he had never given the son per- 
mission to use the car & did not know 
that he hod ever driven it. The father 
did not say that he had forbidden the 
son to drive It : — Held : the father 
could not bo board to say that the car 
had been ** wrongfully taken out of his 
possession '* within Motor Vehicle Act, 
C. A., 1924 (c. 131), 8. 63. — Bobby v. 
Ghodiker, [1929] 2 D. L. R. 590 ; 1 
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Duties In case of accident.] — See Hoad 
Traffic Act, 1930 (c. 48), s. 22. 

232o. Refusal to give name & addrei^s — 

Accident reported to police— Not compliance 
with Act.] — Dawson v. Winter (1932), 174 
L. T. Jo. 490, D. 0. 

245a. Service of notice of prosecution — When 
excused.] — Under Hoad Traffic Act, 1930 


(c. 43), s. 21, it is necessary for the prose^- 
tion to show that none of the alternative 
conditions as to giving notice of an intended 
prosecution can be complied with before the 
ct., i.e. the judge & not the jury, may be 
asked to excuse the failure to perform them. 
— R. V. Bolkis (1932), 96 J. P. Jo. 832 ; 174 
L. T. Jo. 469 ; 74 L. Jo. 424, C. C. A. 


W. W. R. 770 ; 38 Mao. L. R. 171 ; 
revQ., fl928) 3 W. W. R. 392.~CAN. 

0 (p. 879) xlli, .] — NieXjBON 

V, Dbnnis (Man.), [1929] 4 D. L. R. 
282 ; 2 W. W. R. 613.—CAN. 


o (p. 879) adv. Walker 

V, SrOTT, Nichol V. SCOT!' (Man.), 

^ 3 D. L. R. 647 ; 2 W. W. R. 

AN. 


o (p. 879) XV. .1 — Boyd v . 

Smith, [1931J l D. L. R. 729.— CAN. 


0 (p. 879) xvi. .1 — Reft., 

tlio owner of a car, refused to let M. 
have or hire it unless deft.’s chauffeur, 
P., was taken along to drive it. Durliiff 
the journey M. got drunk, & insisted 
on driving the car. He was rosisUuI 
by P. who, though not actually ejected 
by force, was threatened with a fight 
& gave way. While M. was driving 
on a higliwav the car struck pltf . 's car 
& damaged it : — HcM : the change of 
operators was due to duress, & brought 
about a situation contrary to deft.’s 
express instructions & the bargain 
made with M., the car being “ in 
the possession of some persfjii other 
than the owner or his chauffeur, with* 
out the owner’s consent,” deft, was not 
liable.— KWBfo & L.vaivSO r. IIei.berg, 
11931] 4 1). I;. R. 328; O. U. 630.— 
CAN. 

0 (p. 879) xvil. Crown bound, by 

Act — LiahUity of officer of the Crown 


■Heckleas dHmnff in 


— R. r. McLeod, 11930] 4 
226; 63 Can. O. O. 292.— CAN. 

0 (p. 879) xviii, Who is ” chauf- 

feur *']—'« Chauffeur ” in Vehicles Act, 
R. S. S., 1930, 8. 2 (1), does not Include 
a person employed for the main pur- 
pose of doing work other than driving 
a motor car hut which Incidentally 
requires him to drive a car part, of the 
1 ime ; especially If at the time as to 
which he is charged with driving a 
motor ear without having a chauffeur’s 
licence he was not driving it on his 
employer’s business but for his own 
pUlDOSes. R. (ARM8TKONO) V. PRES- 

TON. 119311 3 W. W, R. 605. — CAN. 

0 (p. 879) xix. TAmttedimi of 

m'iion ,] — A statute limiting the time 
for coniineucing an action is to be 
coastruod retroactively. In the absence 
of words therein showing a contrary 
intention ; especially where the statut^o 
itself expressly provides that its opera- 
tion Is to be postponed. — Bkatiik w. 
DOROSZ & PoRosz, [1932] 2 W. W. R. 
289.— CAN. 

sg. Breach of aiaiuJtory duty by plaitUi/f 
- —Whether defence to artiem for damages, j 
— I’he fact that at the time of a col- 
lision between an automobile & a 
motor cyclt', the driver of the motor 
cycle was violating sect. 19a of Motor- 
Vehicle Act, R. S. B. €., 1924, by allow- 


uig a passenger to occupy the driver’s 
seat, & was, therefore, liable to a 
penalty -.—-Held : not to deprive driver 
or hifl passenger, pitf. heroin, of his 
civil riMts o^Inst the driver of the 
iwitoin^lle, where such violation in no 
way caused or contributed to the 
accident. — Gamon v. Eastman, U932] 
2 W. W. R. 622.— CAN. 

PART VII. 

sa. Aircraft in difrtreas — Bight to 
land,] — The aeroplane In question was 
seizea by the Customs authorille? on 
the ground that it had lauded at a 
place other than an niiport & for not 
reporting to a Customs Offiocr : — 
Held : whore the evidence nstablishos 
that an aeroplane was forced to land on 
aocoimt of engine trouble & to avoid a 
crash, she Is Justified in so doing at 
any place that such landing can bo 
safely made & for the same reasons 
that a vessel in distress may enter a 
port for shell er. — P kni'Z v. R., [1931] 
Ex. O. R. 172.— CAN. 

sb. Reguiatifm of aviaiion — 
Whether ercltunve power of Dominion 
Le.gi8laiure.] — See Dependencies, No. 
130g, ante, 

si. Insurance — Flight contrary to 
Government regulations.] — OBAI.SKI Chi- 
BOUGAMAU Mining Co. v . Aero Insur- 
ance Co.. [19321 S. C. R. 540 ; 3 
D. L. R. 25.— CAN. 
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TELEGRAPHS AND TELEPHONES. 
Part I. — Definitions. 


4a« Broadcasting.] — Their Lordships think 

broadcasting falls within the description 
of “ tele^phs.** No doubt in everyday 
speech telegraph is almost exclusively used 
to denote the electrical instrument which by 
means of a wire connecting that instru- 
ment with another instrument makes it 
possible to commxmicate signals or words of 
any kind. But the original meaning of the 
word “ telegraph ” as given in the Oxford 
Dictionary is : 


“ An apparatus for transmitting messages 
to a distance, usually by signs of some kind ** 
(per Cur.). — Re Radio Communication in 
Canada, A.-O. of Quebkc t?. A.-G. op 
Canada, A.-G. op Ontario, A.-G. of New 
Brunswick, A.-G. op Manitoba, A.-G. op 
Saskatchewan, A.-G. of Alberta & Cana- 
dian Radio League, [1932] A. C. 304 ; 101 
L. J. P. C. 94 ; 146 L. T. 409 ; 48 T. L. R. 
235, P. C. 


Part ML— Construction and 

15. Add. Annotation : — Refd. Port of liondon 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

24a. Erection of posts on railway — Acquiescence 
— Implied licence — Revocability . ] — Whether 
any & what restrictions exist on the power of 
a licensor to determine a revocable licence to 
occupy land depends upon the circumstances 
of each case. In 1926 the Crown proceeded 
against applts. alleging that poles, carrying 
telegraph wires, which they had erected on 
the roadway of a Canadian Govt, railway, 
were a trespass thereon, & claiming damages ; 
alternatively the Crown claimed a declaration 
of the applts.’ rights, if any. As to the main 
section of the telegraph line, the poles, as 
they stood in 1926, had been erected upon 
the roadway between 1905 1910 without 

leave or licence. As to two branch lines, the 
poles had been erected in 1893 & 1911 
respectively, in each case while an agreement 
was in negotiation though no agi’eement was 
eventually concluded. The whole telegraph 


Maintenance of Telegraphs. 

line, which was about 600 miles in length, was 
used by the public as well as by applts. : — 
Held: (1) on the facts, at the datf3 of the 
proceedings all the poles were on the road- 
way with the licence of the Crown. Although 
the applts. had originally been trespassers 
in respect of the main lino poles, many years’ 
acquiescence & a claim to the payment of 
rent, had long since prevented them from 
being so regarded ; in the case of the branch 
lines, it was to be inferred that the poles had 
been erected by licence. (2) The licence 
was revocable in the absence of any fa^ts 
from which a contract that it should be 
irrevocable could be implied ; having regard 
to the circumstances, the licence could be 
revoked only by a notice determining it 
upon a specified future dat-e such as would 
give the applts. sufficient time, not only to 
remove the poles & wires, but also to arrange 
for erecting them elsewhere. — Canadian 
Pacific Ry. Co. v. R., [1931] A. C. 414 ; 100 
L. J. P. C. 129 ; 146 L. T. 129, P. C. 


Part VIII. — Adjustment of Differences. 

49. Add. Annotation : — As to (2) Hefd. West Pitt, Minister of Transport v, l^itt, [1932] 

Midlands Joint Electricity Authority v. 2 K. B. 1. 


Part IX. — Compensation. 

53. Add. Annotation : — Refd. Kiddie v. Port of London Authority (1929), 93 J. P. 203. 


PART V. 

im. RegviaHonB hy Ocvenwr-Oeneral 
—ValidUy.y—mid: rejc. 2U (2) of 
th© Telephone Regulations, 1913, 
which provides that a person who 
enters Into occupation of any premises 
having a telephone service shall not be 
entitled to use the service until he has 
obtained a transfer of It, & that if he 
uses It before transfer he shall be 
deemed to have assumed the service 


& shall be liable for all amounts owing 
In respect of th© service, at the time he 
entered lnt.o occupations of the 
premises. Is not vUra virea. — GiBSo:^ 
V. Mitchell (1929), 41 C. L. R. 276 ; 
2 A. h. J. 332.— AUS. 

PART X. 

10. Wireless licence — LiahUity for 
fnilino ovt .] — On Sept. 8, 1928, 

deft, was the owner of an unlicenoed 

31 


wireless receiving set. Later in the 
same day, after a visit of an inspector 
which was not shown to have been 
Gommunlcatod to him, he took out a 
licence. On a charge of maintaining 
an unauthorised wireless set : — Beld : 
the fractions of the day were to be 
taken into account, & deft, was guilty 
of the oflenoe. — Beahe v. Ward, 
(19281 S. A. S. R. 1.— AUS. 

fiadio receiving set — 



Case 74. 


English and Empibh Digest Supplement. 


Part XIV. — Rateability of Property occupied for Telegraphic 

Purposes. 

74. Add. Annotation : — Retd. Kiddie v. Port of London Authority, Durrant v. Same (1920), 46 

T. L. R. 430. 


Whether “ radiotdegraph ** — Within 
Radiotelegraph Act, — Nolan v. 
MoAssey, (19301 2 D. L. R. 323.— 

CAN. 

■e. Within 

JRadiotelearaph Act, 1927.1 — Nolan t>. 
Shabp. (19301 4 D. L. R. 1016.— CAN, 

Bg, Damage to telephone pole — Defence 
— Abaiement of nuisance.] — Deft, was 
convicted for that ho wilfully did, 
without legal juatihcallon or excuse, & 
without colour of right, unlawfully 
commit damage by cutting down a 
telephone pole belonging to a telephone 
CO. A telephone line to a summer hotel 
was erected meiny years ago across 
doft.'s property. It was never used 
for more than a few mouths in summer, 
He for years it was not used at all. 
No easement for the extension of wires 
over deft.*s lands existed : &. it did 
not appear that the telephone oo. 


acquired any right to use the line. So 
far as was established In evidence, the 
pole was a nuisance to deft. 8c ho acted 
in what he thought was the exorcise 
of a right when he out it down : — Held : 
ho had good grotmds for supposing that 
ho had a right to abate what was to him 
a nuisance on his own land ; aooording 
to the evidence, tho telephone oo. was 
a mere trespasser there. — R. v, PiM- 
METi% [19311 O. R. 705 ; 56 Can. O. C. 
363.— CAN. 

PART XII. 

n i, Order imiting liabilUy — 

Whether binding on sender of telegram.] 
— The order of the Board of Railway 
Comrs., contemplated by sub-scct. (2) 
of sect. 348 of Railway Act, R. S. C., 
1927, merely determines tho extent tiO 
which a railway co. may limit its 
llabili^ with respect to the carriage 
of traffic, leaving it to the co. to make 


such limitation if it sees fit to do so ; 
but does not prevent tho oo. from 
carrying traffic without limiting its 
liability. General Order No. 162 of 
said Board, approving conditions of 
liability, set out therein, with respect 
to tho transmission of telegraphic 
messages : — Held : to bo an order 
made under tho powers given by the 
provision then in force oorrosponding 
with sub-sect. (2). It, therefore, has 
not tho efloot of making a statutory 
contract between tho sender of a tele- 
gram & the oo., but only authorises 
such a contract to be made ; &, conse- 
quently, the oonditions are not binding 
on a Bonder who had in fact no know- 
led^ of thorn 8c to whom they cannot 
be held to have been oommunioated. — 
Jankblson V. Canadian National 
Telegraphs, [1931] 1 W. W. R. 337; 
119311 2 D. L. R. 86; 25 Alta. L. R. 

230.— CAN. 


S2 



VoL XUL Cases Uar-92. 


theatres and other places of entertainment. 

Part I. — Theatres. 


11a. Discretion must be properly 

exercised.] — R. v. Cardiff Corpn., Ex p 
Westlan pRODUC?noNs, Ittd., New Theatre 
(Cardiff), Ltd. & Moss Empires, Ltd. 
(1929), 73 SoL Jo. 706, D. C. 

36. Add* Annotation: — Retd. A.-G. v. Walker- 
gate Press, Ltd., Same v. Bloomfield, Same 
V. Carlton (1930), 142 L. T. 408. 

49. Add* Annotations : — Consd. Hall v. Brook- 
lands Auto-Racing Club (1982), 48 T. L. R. 
646. Refd. MciUister (or Donoghue) v. 
Stevenson (1932), 101 L. J. P. C. 119. 

62. Add. Annotation: — Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546. 

53. Add. Annotation : — Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546. 

55. Add. Annotation : — Consd. Hall t;. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646. 

69. After this case add : — 

Liability for income tax — Appropriate 
schedule.] — See Income Tax, No. 312a, 
ante. 

63. Add. Annotation: — Refd. Hillas & Co. v. 
Arcos, Ltd. (1931), 36 Com. Cas. 363. 

64a. “Formal contract to be signed in due 

course.’*] — Ronald Frankau Productions, 
Ltd. V. Bell (1927), 65 L. Jo. 33; 164 L. T. 
Jo. 604. 

68. Add. Annotation : — ^Apprvd. Herbert Clayton 
& Jack Waller, Ltd. v. Oliver, [1930] A. C. 
209. 

68a. .] — Applts., theatrical producers, agreed 

to engage resp., an American actor, to play 
one of the three leading comedy parts in a 
musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £65 per week, & the contract 
contained a provision prohibiting resp. 
during the continuance of his engagement 
from acting elsewhere without the consent of 
the applts. Resp. objected that the part 
assijped to him was not one of the three 
leading comedy parts, &, on the refusal of 
applts. to recast him, declined to appear in 
the play & sued applts. for damages for 
breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three weeks* salary, & judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict &; judgment 


except as to the salary; — Held: (1) upon 
the construction of the contract, it bound 
applts. to give resp. an opportunity of 
appearing in public in a part answering the 
stipulated description ; (2 ) it was com- 

petent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity. — Herbert 
Clayton & Jack Waller, Ltd. v. Oliver, 
[1930] A. 0. 209 ; 99 L. J. K. B. 166 ; 142 
L. T. 586 ; 46 T. L. R. 230 ; 74 Sol. Jo. 
187, H. L. 

71. Add. Annotation : — ^Apprvd. Herbert Clayton 
& Jack Waller, Ltd. v. Oliver, [1930] A. 0. 
209. 

78. Add. Annotations : — ^Refd. Guy-Pell v. Poster, 
[1930] 2 Ch. 169 ; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 628. 

89. Add. Annotation : — Overd. Herbert Clayton 
dc Jack Waller, Ltd. v. Oliver, [1930] A. C. 
209. 

89a. -.] — Herbert Clayton & Jack 

Waixer, Ltd. v. Oliver, No, 68a, ante. 

, ,] — Our attention has been quite 

rightly caUed to the cases which have been 
decided in the Ct. of Appeal & the House of 
Lords with regard to the rights of an actress 
or an actor, or a public performer, who has 
been deprived of £he opportunity of gaining 
the prestige & reputation that he would have 
obtained if he had been allowed to perform 
in the apeed character. It may be, & I 
think it is, that very special considerations 
apply to an agreement with an artist who is 
to perform in public, because it is a matter 
of common knowledge that in a large majority 
of the cases the consideration to the artist 
when he accepts the engagement is just as 
much, if not more, the opportunity, certainly 
m the early stage of the artist’s career, to 
appear before the public & make his reputa- 
tion, which is of much greater value than the 
mere money wages fixed for the period of his 
employment. It seems to me it is for that 
reason that it is regarded as the essence of the 
matter that the artist should have the oppor- 
tunity for which he has bargained, & these 
considerations make exceptional principles 
applicable to the case of artists who perform 
in public (Greer, L.J.). — He Golomb So 
Porter & Co.’s, Ltd., Arbitration (1931), 
144 L. T. 683, 0. A. 

1 . Add, Annotation : — Distd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


PART 1. SECT. 1, SUB-SECT. 1. 
ta. Greenock Corvoration Act, 1909, 
a. 251 — Theatre — Whether picture htruae 
included.] — Held : a buuoing, which 
it was proposed to ereot for use as a 
picture house was not a ** theatre ** 
within the meaning of, & subject to the 
regulations of, above sect., in respect 
that its general character, as disclosed 
by the plans before the ct., was that of 


a picture house, rather than of a theatre, 
& that the sect., as it imposed arestrio* 
tion on a right of property, must be 
strictly construed ; & according to 
coniemporanea expoaiiio, the ex- 
pression ** theatre ** in the sect, did 
not include a building devoted to the 
exhibition of cinematograph dims. — 
Scottish Cinema & Variety 
Theatres, Ltd. v. Bitchib, [1929] 


S. C. (Ct. of Sess.) 360.— SCOT. 

PART I. SECT. 1, SUB-SECT. 2. 

sd. Who should take (nd — Person keep* 
ing theatre open — Lessee. 1 — The lessee of 
a theatre is the person who ** keeps 
the theatre open “ & not Its owner. — 
Upbndrakumar MmtA v. Caloutta 
COKPN. (1931), I. L. R. 68 Calc. 1293.— 
INO. 
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Part III.— Music and Dancing and Other Public Entertain- 
ments. 


164a. Subsequent order permitting Sunday 

opening subject to conditions — Invalid.] — 

It was the practice of a certain County 
Council, in granting licences to use premises 
for cinematograph exhibitions, to impose the 
condition that the premises should not be so 
used on Sundays, Christmas Day or Cood 
Friday ; but also to entertain applications 
for permission to open the premises for 
cinematograph eatert£unments on those days. 
A CO. applied for a licence to open & use 
premises for cinematograph entertainments, 
& also for permission to open the premises for 
such pur^ses on Sundays, Christmas Day 
& Good Friday. In conmllance with this 
application the County Council made an 
order to the effect that, “ subject to arrange- 
ments at the premises being completed to 
its satisfaction, the council will take no 
action for the present in the event of the 
above-named premises being opened for 
cinematograph entertainments on Sundays, 


Christmas Day & Good Friday as from & 
including Sunday, July 6, 1930, provided ; 
(i) that a sum of £35 be paid to charity in 
respect of each Sunday, Christmas Day & 
Good Friday on which the premises are 
opened for cinematograph entertainments.** 
The permission was also subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of the entertainments, 
Sc the employment of servants : — Reid : that 
a writ of certiorari should issue to bring up 
& quash the order of the County Council as 
having been made without juri^ction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). — R. V, London County Council, 
Exp, Entertainments Protection Assocn., 
Ltd., [1931] 2 K.B.215 ; 100 L. J. K. B.760; 
144 L. T. 464 ; 95 J. P. 89 ; 47 T. L. R. 227 ; 
76 Sol. Jo. 138 ; 29 L. G. R. 252, C. A. 

Sunday Entertainments 

Act, 1932 (c. 61). 


PART J. SECT. 7, SUB-SECT. 4. 

p i, Rental based on gross 

receipts ** — Amuscfneni tax not in- 
cluded .] — Lynn v. Nathanson, [1931] 
2 D. L. R. 467.— CAN. 

PART III. SECT. 2. SUB-SECT. 3.— A. 

161 i. Discretion of justices — Bona 
ftdes in exercise,] — R. v. Charley ille 
Town Council, Ex p. Cohones, [1928] 


S. R. Q. 155.— AUS. 

PART III. SECT. 3. 

60 . Regulations for securing safety in 
cinematograph exhibitions ' — Moving 
Picture Acf — Order of fire marshal.]—^ 
I-ietteM from the fire marshal to the 
agent of a theatre owner insisting that 
certain alterations be made in the 
Uieatre in order to comply with the 


regulations under Moving Picture Act, 
R. S. B. C., 1924, held to have been 
given by 1dm aa tire marslial acting in 
pursuance of Fire Marshal Act, li. S. 
B. C., 1924, & to have amounted to an 
“ order ** within the meaning of 
sect. 17 (3) of the latter Act. — 
MoMordib V . Ford (B. C.), [1929] 3 
W. W. R. 159 ; affd,, [1930] 2 W. W. R. 
203 : 3 D. L. R/BOS ; 42 B. C. R. 48C. 
—CAN. 
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TIME. 

Part I. — The Calendar and Divisions of Time. 

19. After this case add : — 

]. — See^ now. Law of Property Act, 1925 (c. 20), s. 61. 


Part il. — Sundays and Holidays. 


105. After this case add : — 

.] — See, now. Hairdressers’ & Barbers’ 

Shops (Sunday Closing) Act, 1930 (c. 35). 

127. After this case add : — 

(c) Action for Penalties, 

127a. Discharge of action by statute — Right of 
common informer to costs.] — The ct. held 
that a common informer in an action against 
a co. for penalties for breach of the Sunday 
Observance Act, 1781 (c. 49), was entitled 
to costs down to the date when by Sunday 
Performances (Temporary Regulation) Act, 
1931 (c. 52), the action was discharged & 
made void, the question of costs being made 
by the Act a question for the ct. — Orpen v. 


New Empire, Ltd. (1931), 48 T. L. R. 8 ; 
75 Sol. Jo. 763. 

131a. London County Council (General Powers) 
Act, 1927 — Sale of vegetables on Sunday — 
Invalidity of licence.] — Under I^ondon County 
Council (General Powers) Act, 1927, there is 
no power to grant a licence for the sale of 
vegetables in the streets on Sunday, as such 
sale is a contravention of Sunday Observance 
Act, 1677 (c. 7). — Clifton v, Holborn 
Borough Council (1929), 142 L. T. 160; 
93 .T. P. 196 ; 45 T. L. R. 633 ; 73 Sol. Jo. 
600 ; 27 L. G. R. 658 ; 29 Cox, C. C. 17, 
D. C. 

Annotation : — ^Refd. Baars v. Keep, Brooks r. Kensinaton 
Borough OouncU (1931), Or* J. P. 153. 


PART 1. SECT. 2, SUB-SECT. 2. 

sy. Supply of electHc energy for fifteen 
years— Agreement to operate street rath 
%vny continuously “ throughout the year ” 
-Calendar year .] — Moncton Tram* 
WAYS V. Moncton (1931), 3 M. P. R. 
158.— CAN. 

PART 1. SECT. 4. 

68 1. Sunday to Sunday — Notiee of 
intention to Rogers v. 

Fredericton (1931), 3 M. P. R. 161. — 
CAN. 

sa. Publication of notiee — ** Once a 
week for four successive^ weeks .**] — 
“ For,’" as used In Lakes & Rivers 
Improvemeut Act, R. S. O., 1027, 
H. 52, is not equivalent to ** In,** but 
implies duration, & week docs not 
mean n calendar week : — Held : there- 
fore, a notice published In a dally 
newspaper on Sat. Feb. 9, Sat. Feb. 16, 
Sat. Feb. 23, & Wed. Feb. 27, was not 
a notice published “ once a week for 
four successive weeks.*’ — Be Kyro 
River Improvement Co., 11929] 4 
D. L. R, 610 ; 64 O. L. R. 225.— CAN. 

PART II. SECT. 2, SUBJECT. 1. 

so. Sale of food, drink cigarettes .] — 
R. V, Ninos (1928), 60 (?an. Grim. <jas. 
155.--CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

f i. .] — Sect. 4 of Lord’s Day 

Act, 1927, provides that ** It shall not 
bo lawful for any person on the Lord’s 
Day, except as provided herein, or in 
any provfnolal Act or law now or 
hereafter In force, to sell ... or to 
carry on or transact any business of 
his ordinary calling . . . ** : — Held : 
the word *’ law ** therein means, not 
the common law, but a positive enact- 
ment dealing with Sunday observance. 
— R. v. Thompson, (19311 2 D. L. R. 
282 ; 1 W. W. H. 26 ; 55 Can. C. C. 33 ; 
39 Man. L. R. 277.— CAN. 

■d. Meaning of ** any person what- 
soever ** — Construed ejusdem generis 
with other classes in Lord*s Day Act, 
1869, s, 1.1 — ^A.-Q. or Ontario v. 
Hamilton Sthbbt Railway Co. (1902), 
54 Can. 0. C. 344 ; revsd. on other 
grmmds, [1903] A. C. 524, P. C.— CAN. 


PART 11. SECT. 2. SUB-SECT. 2.- 
B. (a) il. 

■e. Farm manager — Contract of 
hiring — Sale of goods involved — In- 
VLilui.] — Defts. through an agent S., 
entered into an agreement with pltf. 
on Sunday, Mar. 23, 19H0, to employ 
pltf. as manager of -their dairy farm 
for one year, Pltf. took over the 
management of the farm at once, 
remaining there until Oct. 16, when ho 
was dIsmisHod. In an acjtlon for wrong- 
ful dismissal : — Held : the hiring of 
pltf. on a Sunday was* a ” transtmtion 
in connecjtion with the ordinary 
calling ” of defts. & so within the pro- 
hibition of the Lord's Day Act, & the 
action should be dismissod.— tiiSTER r. 
Burns & Co., (1931 J .3 D. L. R. 105 ; 
55 Can. C. C. 197 ; 43 B. C. 11. 468.— 
CAN. 


PART 11. SECT, 2, SUB-SECT. 2.— 

c. (b). 

k i, Conditional sale of car .] — 

The contract in question herein, one 
for the conditional sale of a motor car, 
held to have been made on a Sunday 
when, after deft’s wife had approved 
of the car, it was handed over to him 
& he delivered to pltf.’s manager the 
documents evidencing the contract 
which ho, deft., had signed on Saturday 
but had taken home with him, & the 
manager took possession of deft.’s 
old oar which pltf. had agreed to ac-cept 
in part payment for the new one. The 
contract was, therefore, unenforceable. 
— Superior Motors, Ltd. v. Cade, 
[1930] 2 W. W. R. 448 ; 3 D. L. R. 
1003 ; 24 S. L. R. 658.— CAN. 


1 1. Building contract .] — ^A con- 

tract executed’ on a Sunday for the 
doing of work which is within the 
ordinary caliiug of a party thereto, 
e.g., a building contract with a 
carpenter & contractor, is illegal under 
the Lord’s Day, R. S. C., 1927 (c. 123), 
B. 4. 

Where in the carrying out of an 
Illegal building contract the con- 
tractor’s work & materials have been 
incorporated Into a building he cannot 
recover on a quantum meruit based on 
deft. *8 retention of the premises, since 

35 


the latter is unable to exercise an 
option to return the materials, — 
Farrell v. Sawttski (Saak.), [1929] 4 
D. L. R. 289 ; 3 W. W. R. 23.— CAN. 

PART II. SECT. 2, SUB-SECT. 8. 

k i. Miniature golf cmtrsc.] — ■ 

Deft, was convicted for operating a 
miniature golf course on Simday, con- 
trary to a municipal bye-law passed 
under powers authorising township 
councils to pass byo-laws for regulating 
& licensing exhibitions held for hire 
or gain, theatres, nmsic-halls, bowling 
alleys, moving picture shows, & other 
places of amusement : — Held : there 
appearing to bo no genus to which all 
of the specified places of amusement 
belonged & from which the miniature 
golf course could be excluded, there 
was no reason for saying that the golf 
(iourse was not one of the places dealt 
with by the statute, & therefore the 
bye-law was one which the statute 
conferred authority to pass. — R. v. 
Kpqtetn, [1931 1 O. R. 726 ; 56 Con. 
C. C. 139.— CAN. 

sg. Construction of Act — ** Some game 
or other ” — Miniature golf.] — Sect. 7 
of Sunday Observance Law 28 of 1896 
(T.) prohibits the owner of a public 
billiard room or other public place of 
recreation from allowing ** some game 
or other ” to be played there on 
Simday : — Held : the word game in the 
section had its ordinary meaning, 
namely, an amusement bringing 
several people together in competition 
with each other, & included miniature 
golf. — R. V. Clarke, [1931] App. D. 
453.— S. AF. 


PART IL SECT. 2, SUB-SECT. 4.— C. 

p i. .] — ^A search & seizure 

made, without warrant, by a pre- 
ventive officer of Alberta Liquor 
Control Board under the authority 
conferred on him by sect. 113 (2) of the 
Government Liquor Control Act of 
Alberta Is not illegal because made on 
a Sunday. Such exercise of said 
authority is not within the prohibition 
of 29 Car. 2, c. 7, 8c being a ministerial 
act is lawful at common law. — R. 
ex rel. Beaumont v, Postbrnak, 
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Part III. — Computation of Time 


246. Add, Annotation : — ^Retd. Stag Line, Ltd. v, 
Foscolo Mango & Co, (1931), 48 T. L. B. 127. 

319. Add. Annolationa : — Refd. I.^ge v. Legge 
(1928), 46 T. L. R. 167 : Sheam v. Shearn 
(1930), 143 L. T. 772 ; Stephen r. Stephen, 
[1931] P. 197. 

324a. ** During.’*} — If one was dcscnbing a thing 
which occupied the whole of a period, such 
as tenure, or presence in a given place, 
“ during ’* & “ for were admirable words. 
But if one said that a series of payments to 
be made on particular dates was “ during ’* 
or “ for ** a period, “ during ** or “ for ” 
must mean “ in respect of ** that period 


(Rowlatt, J.). — Inland Revenue Com- 
MissioNBBS V. St. Luke. Hostel, Trustees, 
Registered (1930), 46 T. L. R. 412; 74 
Sol. Jo. 465 ; revad. on other grounds^ 144 
L. T. 60, C. A, 

324b. “ For.”] — Inland Revenue Commis- 
sioners V. St. Luke, Hostel, Trustees, 
Registered, No. 324a, ante. 

880a. .] — For the purposes of the statutory 

notice of appeal Sunday is not a dies non , — 
R. V, Greville (1929), 21 Cr. App. Rep. 108, 
C. C. A. 

867. Add, Annotation : — Refd. R. v. ScofiQn, 
[1930] 1 K. B. 741. 


[19291 2 W. W. R. 487 : 51 Can. Grim. 
Gas. 426 ; 24 Aita. L. R. 202.— CAN. 

p ii. .1 — R. V. Wbigiit (Alta.), 

[19291 1 W. W. R. 917 ; 62 Can. Grim. 
Gas. 285.— CAN. 

PART 11. SECT. 2. SUB-SECT. 5. 

a f. Preparaiion of meaU .] — 

The preparation & rwrvlce of meals on 
Sunday is a “ work of necessity within 
the Lord's Day Act. — Geohoks r. 
Charlottetown, [1932] 2 D. L. R. 
443 ; 4 M. P. R, 133.— CAN. 

b i. .1 — Hdd : neither a co., 

nor its asrent, selling land in sub* 
division, came within the provisions 
of sect. 1 of Sunday Observance Act. — 
Land Development Go., Ltd. v. Pro- 
van (1929), 43 C. L. R. 583 ; 4 A. L. J. 
166 ; (1930), Argus. L. R. 301.— AUS. 

PART IIL SECT, 2, SUB-SECT. 2.— C. 

230 XV. .] — An action for 

the recovery of damages occasioned 
by a motor vehicle on Sept. 8. 1928, 
was begun by writ issued on Mar. 8, 
1929 : — Held : it was not barred by 
Highway TTafflc Act, s. 53 (1). Where 
anything is to bo done in a certain 
time after a given event or dale, the 
day of the occurrence is to be excluded. 
— Switzer t\ K,\hn, 11929] 4 D. L. R. 
232 ; 64 O. L. R. 219.— CAN. 

280 xvi. .) — An action 

arising out of a collision of two motor 
vehicles upon a highway was begun 


by a MTit of suninvons issued on 
Tiiesday Apr. 22. Th6 collision took 
place on Oct. 20 of the previous year, 
at about 1 ! a.m. Highway Traffic 
Act provides that no action shall be 
brought after the expiration of six 
months from the tiine when the 
damages were sustained. Apr. 20 & 
21 were holidays : — Held : the action 
was brought in time. The day of the 
date of the accident was to be ex- 
cluded & the ct. was not required to 
take notice of the hour of the day when 
the accident occiu*red. — Brown i». 
CRorniER & Douse, 11931] 4 D. L. R. 
219 ; O, R. 541. —CAN. 

230 xvli. .1 — The phrase 

” more than fourteen days before a 
sittings," In Be<‘t. 7.50 Criminal Code, 
means at least fifteen clear days. — 
R. V. SuENOWSKi, [1932] 1 W. W. R. 
192 ; 40 Man. L. R. 218.— CAN. 

tl. ** Within seven clear days."]— 
R. 1 of the rules (Bask.) for cases stated 
under sect. 761 Of the Criminal Code, 
provides that " an application to a 
justice of the peace to state & sign a 
case shall bo . . . dcilvon^d . . . 
within seven clear days from the date 
of the proceeding questioned " : — 
Held: the word "within" was the 
governing word &, therefore, the 
word " clear " did not have the clTtJCt 
of rendering an application made on 
the eighth day in time. — 7?e Bonner 
& WkstT'ALL. [1931 1 1 W. W. R. 334.— 
CAN. 


PART III. SECT. 3, SUB-SECT. 1. 

289 i. Construed to effechuUe intention 
of parties. J— Where, under a building 
contract work was to be completed 
by " Nov. 31 " under penalty of 
damarnss : — Held : this must be oon- 
stmod to moan Nov. 30 , — McBean v. 
Kinneak (1892), 23 O. R. 313.- CAN. 

PART III. SECT. 5. 

334 i, LeyoZ proceedings — Act to be 
done by party — Service of notice of 
appeal .] — K. v. (Christian Community 
Universal Brotherhood, Ltd., 
[19311 1 W. W. R. 255.--UAN. 

g i. Adjournment to day of legal 

holiday,] — The fact that a motion is 
adjourned to a statutory holiday does 
not render the notice of motion void. — 
Roba tJ. Kellinoiun, [19281 3 D. L. R. 
562 ; [19281 2 W. W. R. 399 ; 22 Bask. 
L. R. 505.— CAN. 

PART III. SECT. 6. SUB-SECT. 1. 

343 iv. .1— On Sept. 8, 1028, 

deft, was the owner of an unlioeosed 
wlreleas receiving sot. Later in the 
same day, after a visit of an inspector 
which was not shown to have been 
communicated to him, he took out a 
licence. On a charge of maintaining 
an unautliorlsed wireless set : — Held : 
the fractions of the day were to be 
taken into account, & deft, was guilty 
of the offence. — Beare v. Ward, 
[1928] S. A. S. R. 1.— AUS. 
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Vol. xm. 0as6B 8— 2S8. 


TORT. 


Part 1. — Nature of Torts. 

3. Add. Annoiaiiom McAlister (or 85. Add. Awmiation : — Refd. Hampton 

Donoghue) v. Stevenson (1932), 101 L. J. v. West Cannock Colliery Co., [1932] 2 K. B. 

P. C. 119. Refd. Bottomley v. Bannister 293. 

(1931), 101 L. J. K. B. 46. 


Part II. — Liability for Torts. 

62. Add. Annotation : — Refd. Chapman v. Elies- 148. Add. Annalaiion : — Consd. Horwood v. States- 

mere (1932), 48 T. L. R. 309. man Publishing Co. (1929), 98 L. J. K. B. 

83. Add. Annotation : — Refd. Chapman v. Elies- 460. 

mere (1932), 101 L. J. K. B. 376. 167. Add. Annotation ;--Refd. A.-G. v. Walker- 

88. Add. Annotation: — Refd. Fenton Textile gate Press, Ltd., Same v. Bloomfield, Same 

Aseocn. r. Thomas (1929), 46 T. L. R. 264. v. Carlton (1930), 142 L. T. 408. 

92. Add. Annoiafion Consd. Clark r. Urquhart, 169. Add. Annotation: — Refd. Place v. Searle 
Stracey v. Crquhait (1929), 141 L. T. 641. (1932), 48 T. L. R. 320. 

113. Add. Annotation : — ^Refd. Bradstreets British, 179. Add. Annotation : — Generally, Refd. Express 
Ltd. V. MitcheU (1932), 48 T. L. R. 670. Dairy Co. v. Jackson (1929), 99 L. J. K. B. 

1 1 5. A dd. A nnotations : — Refd. Bradstreets British? 1 S 1 • 

Ltd. V. MitcheU (1932), 48 T. L. R. 670; 180. Add. Annotation .-—As to (1) Refd. Place v. 

The Edison (1932), 147 L. T. 141. Searle (1932), 48 T. L. R. 320. 


Part V. — Waiver and Consent. 

228. Add. Annotations : — Refd. China Navigation Export Assocn. Inc. v. Mersey Docks & Har- 

Co. V. A.-G. (1932), 48 T, L. R. 375 ; Copper hour Board (1932), 48 T. L. R. 542. 


PART U. SECT. 8, SUB-SECT. 1. 

53 xiii. .] - In the cayo of 

a coUii^lon between two veWeles in 
conseciueiioe of Independent note of 
negligcnoe committed by the respective 
drivem, both directly contributing to 
the actJldeiit & to the injury suffered 
by a third person riding in one of the 
vohlolcs, he having no control over the 
driver of the vehicle, b(d.b drivers are 
severally liable to him. — M acDonnell 
& Jordan v. Pecr & Loveite, 119301 
3 W. W. R. 455 ; 4 D. L. R. 1037 ; 
affo., [1930] 4 D. L. H. 396.— CAN. 

PART II. SECT. 8, SUB-SECT. 5. 

84 it. Acceptance of sum paid 

into cmirt,] — Dominion Coal Co. v. 
Letland & Co.. [1930] 2 D. L. R. 
658.— CAN. 

PART 11. SECT. 8, SUB-SECT. 6. 

89 iii. .J— Whyte v. Leslie, 

[1930] 2 D. L. R. 409.— CAN. 


PART II. SECT. 8, SUB-SECT. 7. 

96 vi. Ebten p . Rosen, 

[1929] 1 D. L. R, 276 ; 63 O. L. R. 210, 

—CAN. 

95 vii. .] — ^liKiD V. Acorn & 

McDonald, [1932] 3 D. L. R. 239.— 

CAN. 

•o. Effect of Negligence Act, 1930 
(OTif.).] — Above Act is concerned with 
contribution between joint tort- 
feasors & does not throw any lia- 
bility on any party who would be liable 
apart from the Act. — T opping v. 
OsHOWA Street Ry. Co., [1931 J 2 
D. L. R. 263 ; 66 O. L. R. 618.— CAN. 

PART II. SECT. 10, SUB-SECT. 2. 

168 ii. .] — Klein v, 

Jenoves & Varlky, [1932] 3 D. L. R. 
571.— CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— A. 

1190 vii. .]— Pltf., 

who was not a member of deft, union, 
took a sub-contract under one T. to 
supply all the labour, but not the 


material, for the brick -work & masonry 
work upon a building being erected by 
T. By a rule of the union, no member 
was to be allowed to work on any 
sub-contract taken from a building 
contractor where the sub -contract was 
for labour only. Two members of the 
union saw T. & told him that if he did 
not get rid of pltf, the briclvla 5 'er 8 
working for pltf. would be withdrawn, 
they being members of the union. 
Pltf., when T. told him this, said he 
would give up the contract, & did so ; 
subsequently he sued the union for 
damages. The two members above 
referred to & a third were added as 
defts. : — Held : what was done was 
done for the purpose, not of injuring 

S ltf., but of forwarding or defending 
lie trade of the members of the union, 
& notice that the mem tiers of the union 
would he warned of the situation was 
not a threat which was unlawful Sc did 
not give any right of action to pltf. — 
Hat ». Ontario BRioia.AYER8 Local 
Union No. 25. [1929] 2 D. L. R. 336 ; 
63 O. L. R. 418.— CAN. 


37 




voi. XLiu. cases 10—164. 


TRADE AND TRADE UNIONS. 


Part i. — Definitions. 

10. Add. Annotation: — Ab to (2) Apld. Frost v. 138; 98 L. J. K. B. 523; 141 L. T. 281 ; 

Oaslon, Frost v. Wilkins, [1929] 2 K. B. 138. 93 J. P. 192 ; 45 T. L. R. 417 ; 73 Sol. .Jo. 

10a. .] — I can find nothing in the Act to S33 ; 27 L. G. R. 480, C. A. 

prevent me giving to the word “ business *’ 19. Add. Annotations : — Consd. Fry v. Burma 

one of its ordinary meanings— namely, work Oorpn. (1929), 98 L. J. K. B. 693. Reid, 

or occupation (Russeix, L..T.). — Frost v. Proctor v. Ryall, Ryall v, Proctor (1928), 14 

Oaslon, Frost v. Wilkins, [1929] 2 K. B. Tax Gas. 204. 


Part III. — Freedom of Trade and Monopoly. 

51. Add. Annotation : — Generally, Held. L. v. L., [1931] P. 63. 


Part V. — Restraint of Trade by Agreement. 

131. Add. Annotations: — As <o (6) Consd. Express 164. Add. Annotation: — As to (1) Refd. Express 
Dairy Co. u. Jackson (1929), 99 L. J. K. B. Dairy Co. v. Jackson (1929), 99 L. J. K. B. 

181. Generally, Refd. Vincents of Reading 181. 

V. Fogden (1932), 48 T. L. R. 613. 

143. Add. Annotation: — As to (3) Consd. Express 164. Add. Annotation : — As to (1) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. Dairy Co. v. Jackson (1929), 99 L. J. K. B. 

181. 181. 


PART 11. SECT. 10. SUB-SECT. 2. 

168 ii. .] — An action for 

(lamaprcH lies nfrainst persons who aci 
in concert with the object & roMilt of 
inducing another to break a valid 
oontraot in rottralnt of trade entered 
Into by him with plti., where as a 
consequence of their acta pltf. baa been 
injui-ed.— IIAH.4L v. Kahal. [1931 j 2 
W. W. h. 903 ; affd.. (1932j 2 W. W. It. 
99 ; 3D. L. K. 259.— CAN. 

PART III. SECT. 2, SUB-SECT. 2 

m i. .1 — The proper tost in a 

proset'ution under sect. 498 of the 
Criminal Code, which deals with 
“ restraint of trade,** is the injury to 
the public by the hindering or sup- 
pressing of free competition, notwitn- 
standing any advantage which may 
accrue to the business interests of tiie 
members of the combine. — Stinson - 
RKF.B Builders Supply Co. v. K., 
[19291 3 D. L. R. 331 ; S. C. R. 276 ; 
52 Can. Crlm. Cas. 66.— CAN. 

m II. .] — In a prosecution for an 

unlawful combine all that need bo 
proved is that there was a common 
design to do the things forbidden by 
statute reduced to a common under- 
taking to carry that intention into 
effect. — R. V. Famous Players, [19321 
O. R. 307.— CAN. 

D 1. .] — MacEwan V. 

Toronto Ornkbal Trupir Oorpn. 
(Ont.) (1917), 54 8. C. H. 881; 28 
Can. Crtm. Gas. 387.— CAN. 

PART III. SECT. 8, 6UB-8ECT. 2. 

im. What arnffunta fo ** mmhine ” — 
Within CtmMnts JnresHooHfm Act. 
1927,1 — An organisation creating a 
monopoly of the plumbing industry 
held to be a combine within the Act. — 
R. V. Singer, [1931 ] 3 D. L. R. 698 ; 
ajfd., 56 Can. C. C. 381.— CAN. 

•p. .] — ** To the detriment 

or against the Interest of the public ** 
in Combines Investigation Aol, K. S. C., 
1927, 8. 2, includes the woids ** un- 


reasonably ** & “ luiduly ’* in Criminal 
Code, s. 498 (c), (d). — R. v. Alexander, 
Ltd., [19321 2 D. L. R. 109.— CAN. 

sr. .1 — Once it Is established 

ibut a combine or conspiracy exists, it 
is unnecessary, to w^orrant conviction 
for the formation f>f a combine, or 
of t.ho agreement/ to conspire, to show' 
accused’s complicity lu subsequent 
illegal acts done by, or with the con- 
nivance of, the body against members 
of which conspiracy or imlawful com- 
bine is charged ; provided there is 
Hufflclcnt proof of their complicity lu 
the original formation of the combine, 
or in the agreement charged as con- 
spiracy. — B elyea V. R., Weinraub 
V. R., [19,32] S. C. K. 279 ; 2 D. L. R. 
88.— CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

k i, .1 — A trade asswiation con- 
sisting of more than twenty members 
is* not unlawful merely beoatiso it has 
not been registered in conformity ^vith 
the provisions of the Companies Act. — 
Biiolanath Shankar Das v. Lachmi 
Narain (1930), I. L. R. 63 All. 316.— 
IND. 


PART IV. SECT. 2, SUB-SECT. 1. 

sp. l^eatraint by prorlamaiion — Con- 
tents of proelamcMon .) — By Local 

Government Act, 1919 (N. S. W.). 
8. 309 (1), ** the Government may . . . 
(a) declare by proclamation any de- 
fined portion of an area to be a rasi- 
dentiai district . . . ; (r) prohibit the 
erection in 8\irh district of any building 
for use for the purposes of such trades 
... OP may be descril)ed In the 
proclamation ; & id) prohibit the use 
of any building In the district for any 
such purpow®** ** : — Held : the word 
** dewTibed *’ requires that every trade 
ifitended to be included in the pro- 
hibition Is to be expressly named In 
the proclamation, or otherwise specl- 
hed : Bi. therefore, where a proclama- 
tion prohibited the use of any building 

1 


in a residential dislrlct for t he purposes 
of ** any trade,” the prohibition was 
invalid as the trades Intended to be 
included were not ” described.** — 
Dyer r. Luckktt (1928), 41 O. L. R, 
44.— AUS. 

sq. Carrying on busdness — For ‘pur- 
pose of trade licence — Fruit parking .] — 
H. V, Lakeside Orchards, Ltd, 
fB. C.), (19291 I W. W. R. 870 ; 61 
Can. Grim. Cas. 182.— CAN. 

sr. traduce Marketing Act. B. G. — 
Onus of proof .] — R. v Ohi^vo Chuck 
(B. O.) (1930), 54 Can. C. C. 174 ; 43 
B. C. R. 125 ; revsg., ,52 Gan. Grim. Cas. 
292.— CAN, 

St. Who is a nuinnfactvrer — 
” Printer.**] — A printer held not en- 
titled to bo licensed as a ” manu- 
facturer ** under Companies. Trades & 
Bu^ilnesfl License Bye-Law of the 
City of Vancouver. — Jones v. Suther- 
land, [1930] 1 W. W. R, 530 ; 2 

D. L. R. 762 ; 63 Can. C. a 349 ; 42 
B. C. R. 321 ; affd.. sub nom. R. v. 
Sittherland, [19301 4 D. L. R. 183; 
2 W. W. R. 244 ; 54 Can. O. C. 31.3 ; 
42 B. 0. R. 367,— CAN. 

sw. Renewal of licence — Waterside 
uHjrktr .] — ^An application for renow’al 
of a licenco to a w’'atersido w'orkor, 
under Transport Workers Acts, 1928- 
1929, was refused by the licensing 
oflaoer to whom it was made, on the 
ground that appet. was not a member 
of the Watorslde Workers* Federation 
of Australia, & was not a returned 
soldier or sailor. On the return of an 
order nisi for a writ of mandamus. 
directed to the licjensing offloer to renew' 
the licence, the order was made 
absolut/C. — R. V. Mahon y, Ex p. John- 
son, [1931 1 Argus L. R. 377 ; 5 A. L. J. 
286. -AUS. 

PART V. SECT. 1. 

132 1. Who mwy enter into agreement 
• — Vendor pvrehaser of goodwill .] — 

?^enoer I*. McKenzie (1926), 29 

W. A. L. R. 95.— AUS 



Cases 284-512. 


English and Empire Digest Supplement, 


234, Add* Amioiation : — Generally, Retd. Vincents 
of Heading v* Fogden (1932), 48 T. L. B. 
613. 

323. Add* Annoiation : — Refd. Re Brownie Wire- 
less Co. of Oreat Britain (1929), 46 T. L. R. 
584. 

394. Add. Annotation : — As to {\) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

398. Add. Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K, B. 181. 

399. Add. Annotation: — As to (1) Refd. Express 
Dairy Co. v, Jackson (1929), 99 L. J. K. B. 
181. 

406. Add. Annotation: — As to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

436. Add. Annotation : — ^Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

438. Add* Annotation : — As to (3) Dbtd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

467a. “ Within ten miles from X.’* — Construed as 
within ten miles from the borough boundary 

of X.]-~Cattle V. Thorpe. [1900] W. N. 83. 

470. Add, Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

477. Add* Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

480. Add. Annotation : — ^Refd. Vincents of lload- 
ing V. Fogden (1932), 48 T. L. K. 613. 

488. Add. Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

489. Add. Annotation : — Consd. Express Dairy 
Co. V. Jackson (1929), 99 L. J. K. B. 181. 


491. Add. Annotation : — ^Refd. Express Dairy Co. 
V, Jackson (1929), 99 L. J. K. B. 181. 

497. Add. Annotation: — As to (1) & (2) Consd. 
Express Dairy Co. v. Jackson (1929), 99 
L. J. K. B. 181. 

498a. Clause against soliciting or canvassing 
customers — Contract with infant.] — Deft., 

while still an infant, entered into an agree- 
ment of service with C., a dairym^, as a 
milk roundsman. C. sold his business to 
pltfs., including the benefits of contracts of 
service with his employees. After a short 
time deft, left the service of pltfs. & served 
another dairyman, in tlie conduct of whose 
business he solicited Sc served the custi^mers 
of pltfs. When deft, entered the service of 
C. he entered into an agreement of service 
with C. This agreement contiiined a restric- 
tive clause with regard to serving soliciting 
or canvassing customers of the employer, & 
it was admitted that if the agreement with 
C. was binding on deft., it was also binding 
on him with pltfs. Pltfs. claimed an in- 
junction & damages for acts committed by 
deft, which were alleged to be in breach of 
the agreement : — Held : the restrictive words 
were too wide Sc indefinite to be enforceable, 
especially in the case of a contract with an 
infant. The word “ customers ” alone was 
used in so expanded a sense that that by 
itself was sufficient to render the restrictive 
clause inoperative. — Express Dairy Co. v. 
Jackson (1929), 99 L. J. K. B. 181 ; 142 
L. T. 231 ; 46 T. L. R. 147. 

511. Add. Annotation : — Refd. Huntoon Co. v. 
Kolynos (Incoiporated), [1930] 1 Ch. 628. 

512. Add. Annotation : — Refd. United Indigo 
Chemicid Co. v. Robinson (1931), 49 R. P. 0. 
178. 


PART V. SECT, 3, SUB-SECT. 3.— B. 

394 i. tiiaJii to benefit of agrtemerU — 
General The benefit of a 

oovcuiint In reNtraiut of trade passet# 
without specific UJontioii to the trans- 
feree of the business of the coTcnantcc. 
— F^LLfi t>. Bloch. 111)31] 2 \\ . \V. R. 
93.— CAN. 


PART V. SECT. 7. 

n i, Whether eertinguiahed by 

withdrawal from serricc.l — Under .a 
contract covering a certain period 
between a travelling salesman & his 
employer, the plti., the salesman, 
agxved to give his whole time to his 
employer’s service, & that he would 
not sell or oiler for sale any goods 
other than those of the employer. The 
contract placed no restriction on him 
after the date of the expiry of the con- 
tract, nor did It expressly restrict him 
from selling other goods if before that 
date he should be di«icharged for cause 
under a clause stipulating a cause for 
his discharge. The salesman, after 
working under the contract, left the 
service &. entered that of a conocra 
selling competing goods; Sc his \rith- 
dra^^-al was accepted by the pltf. as a 
breach of contract ; — Held : the restric- 
tion was not intended to govern the 
salesman after termination of the con- 
tract by breach, & that, if so Intended, 
It was so wide, & general as to be un- 
reasonable & unenforceable. — G eh- 
LACH-llAKKliOW Co. V. MacI^er«on. 
[1928J 3 W. W. R. 150.— CAN. 

PART V. SECT. 8, SUB-SECT. 1.— 
A. (b). 

525 iv. .1— Pltf. & deft. Z. had 

been partners in the restaurant busi- 
uess. Z. sold out his interest therein 
to pltf. Sc covenanted with him that 
he, Z., would not during the next 


three years ” carry on or engage in, 
cither directly or indirectly, & whether 
as a principal, agent, director of a co., 
servant or otherwise, or take part in 
the business of a restaurant or cafe or 
store ’* within the city of Victoria. 
Deft. P. oiiened a combined cafe & 
candy shop & employed Z, to manage 
the latter. Pltf. sued Z. for damages 
for breach of the covenant & for an 
injunction to restrain full her broaches 
& also claimed damages from Z.’s wile 
& P. for Inducing Z. to commit such 
broucli & from all the three defts. on 
the ground that they had wrongfully 
conspired to injure his business ; — 
Held : the appeal should be allowed, 
the injunction prayed for granted & 
damages awarded against the three 
defts. — Lekik V. Zaperis (B. C.), 
3 W. W, R. 422 ; 11930] 1 D. L. 
; 41 B. C. 11. 526,— CAN. 



639 ii. .1 — An agreement by the 

vendor of a restaurant business that 
she would “ neither directly or In- 
directly have any interest or share or 
part in any other restaurant or similar 

?ilace ” for five years in the town of 
]., held not to have been broken by 
the fact that the vendor become a paid 
cook for P., a restaurant proprietor 
who at the time of said sale was em- 
ployed by the vendor as a cook, & also 
lent said P. money, without obtaining 
therefor any right or interest in the 
restaurant, to he applied by P. In pay- 
ment of the amount owing on P.’s 
purchase of the building in which she 
was carrying on said buslDess. — Fong 
V . Boeiilkr (Sask.). 11929] 4 D. L. H. 
829 ; 3 W, W. R. 273,— CAN, 

589 iii. .) — ^An agreement fur sale 

by deft. 8c another of their biisiuess 
to pltf. CO. contained a covenant by 
deft, that for a period of years, within 
a specified radius of Wellington, deft. 


would not “ be engaged or beneficially 
interested in or In any way connected 
with . . . any trade or buslnosH similar 
to that hereby agreed to be sold.” On 
proceedings against deft, for an injunc- 
tion to compel observance of the 
covenant ; — Held : the wording of the 
covenant was wide enough to cover 
deft. ’8 employment as a servant in a 
similar biisinestt. — Simmonds & Os- 
borne, Lto. V. Bioham, [1931] 
N. Z L. K. 502.— N.Z. 

639 iv. — ^.J — On the sal© of a 
garage business the vendor covenanted 
” not to enter Into the garage business ” 
within a radius of one mile from the 
garage sold. The vendor became on 
employee of a garage within said area ; 
but there was no evidence that the 
employment was not a genuine one 
& concealed an interest in the busi- 
ness '.—Held : the covenant had not 
been broken. — Morrison v. McTurk, 
[1931] 3 W. W. K. 765.— CAN. 

t <p. 52). varied [1928] 1 D. L. R. 
1009 ; 61 O. L. R. 558.— CAN. 

PART V. SECT. 8. SUB-SECT. 1,— 
A. (o). 

548 i. Covenant Ity wife — Trade 
carried on by htisband — Occasional 
assistance to husband.] — Where a 
married woman on selling a business 
covenants that she will not for a oeilain 
period set up a competing business in 
the same town, either personally or 
through an agent, the fact that on her 
husband estiuiliBhlng such a business 
she renders occasional voluntary un- 
remunerated services In assisting her 
husband in cairyliig on the bu^ess 
does not constitute a breach of the 
covenant, if the business is in reality 
bis own & not hers. — L odge v. Andxb^ 
SON. [1930] 8 W. W. R. 859 ; 4 D. L. R. 
1040.— CAN. 
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597. After this case add 

Use of initials "‘A. A. 

See Atjotion, No. 16a, ante, 

634. Add* Annotation : — Refd. Express Dairy Co. 
V. Jackson (1920), 09 L. J. K. B. 181. 

706. Add* Annotaiion :• — Refd. Papadopoulos v* 
Papadopoiilos (1929), 46 T. L. R. 44. 

752. Add* Annotation: — Aa to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

791a. nfteen miles — ^Three years.] — 

Pltfs., who were motor-car dealers, employed 
deft, as a salesman under an agreement 


which provided that from its termination 
deft, should not for three years be engaged 
in connection with the business of a motor- 
car dealer within fifteen miles of pltfs.* place 
of business. Deft, left pltfs.* employment 
& became a salesman to motor-car dealers 
within the prohibited area. In an action 
for an injunction to restrain deft, from an 
alleged breach of the agreement : — Held : 
as deft.’s employment with pltfs, was not of 
a confidential nature the restrictive clause 
was not reasonably necessary for the pro- 
tection of pltfs.* business, & the action failed. 
— Vincents of Reading v. Fogden (1932), 
48 T. L. R. 613 ; 76 Sol. Jo. 677. 


Part VI.— Goodwill. 


834. Add, Annotationa : — Aa fo (1) Consd. Be John 
Sinclair, Ltd.’s Trade Mark (1932), 146 L. T. 
417. Aa to (2) Consd. English, Scottish & 
Australian Bank, Ltd. v. I. R. Comrs. (1931), 
48 T. L. R. 170 ; Re John Sinclair, Ltd.’s 
Trade Mark (1932), 146 L. T. 417. 


901. Add, Annotation: — Refd. Re Thomson, 
Thomson v, Allen, [1930] 1 Ch. 203. 

908. Add, Annotation : — Refd. Lock v. Bell, [1931] 
1 Ch. 36. 


Part VII. — ^Trade Unions. 

954. Add. Annotation : — Aa to (2) Refd. Re Home 957. Add. Annotation : — As to (1) Apld. Cotter r, 
& Colonial Insurance Co., [1930] 1 Ch. 102. National Union of Seamen, [1929] 2 Ch. 58. 


PART V. SECT, 8, SUB-SECT. 2.— A. | 

sa. Correcfum of jvdgmeni — Juris* 
dicHon of cottrt .] — Warben Tea Co.. 
Ltd. V. Beinolabs, L19281 S. B. Q. 29 


PART V. SECT. 9, SUB-SECT. 8. 

sd. Validity or reasonableness of 
restraint — Aoreemeni not to “ operate ** 
mithin district — Five years.] — A cove- 
nant by a vendor of a business not to 
“ operate ** aa a land agent within the 
municipality of Thebarton for five 
years is not unrcaiiionable. — LAWRExrK 

V. Lloyd, [1930] S. A. S. B. 194.— AUS. 

PART V. SECT. 9. SUB-SEOr. 5. 

Held : the restraint in respect of the 
period of one year from the termination 
of W.*8 employment woe not un- 
reasonable ; but the area witUiu a 
5 miles radius was wider than was 
reasonable, & was void. — Mabquktt 

V. Walsh (1929L 29 S. B. N. S. W. 
298 ; 40 N. S. W. W. N. 71.— AUS. 

PART V. SECT. 9, SUB-SECT. 13. 

m i. Five years — Tventy miles.] 

— When a contract In restraint of trade 
is severable a.<» to the areas covered 
tbei*eby It may be recoverable & valid 
as to one part of the total area & 
unreasonable & invalid as to the 
remainder. Pltf., a physiolan practis- 
ing in Nanaimo, who oontractr^d to give 
pi'otoesional service to certain miners 
there, engaged doit, to assist him hi 
that work imdor an agreement which 
jirovlded that on its termination deft, 
would not, for five years, practise in 
the city of Nanaimo or within a radius 
of 20 miles thereof. The agreement 
having been terminated, deft, com- 
menced practice at Ladysmitk, 16 
miles from Nanaimo : — held : that the 
restriction was valid as to tho city 
of Nanaimo & Invalid as to the area 
outeide of It. — Hall v. More, [1928] 
1 D.L.B.1028: [1928] 1 W.W.B. 400; 
39 B. O. R. 846.— CAN. 


PART V. SECT. 9. SUB-SECT. 17. 

697 i. ValidUv or reasonableness of 
covenant — Covenant not to solitrii rw- 
ployer*s customers — For six months .] — 
Held: the covenant vras not un- 
reasonable. — CooTR V. SpRoen.K (1929), 
29 S. B. N. 8. W. 578 ; 46 N. S. W. 

W. N. 180.— AUS. 

699 i. Consiruction of covenant 
“ carrying fm business.**] — Deft., who 
bad l)cen carrying on the bus! ness of 
sidling Sc deJivering milk to retail 
customcrH in the town of W., sold his 
business & the goodwill thereof to 
pltf. under an agreement which 
described the business as “ dairy 
basiness ” & In which deft, covenanted 
that ho would not during five ycat^s 
fixjm that date “ either by himself or 
his agent curry on business of stdliug 
or delivering milk within the town of 

W. ” Deft, thereafte.r made daily 
sales of milk to one X., a retail milk 
v(5ndor in W. Tho sales were made 
on the deft.’e premises in \V., delivery 
of the milk to X. w’as taken there, & 

X. used it to augmeut the supplies 
distributed by him to his customers lu 
the same town : — Held : said sales to 

X. constituted a breach of the covenant 
& pltf. was given damages & an 
injunction. — S kell v. Mikitiknkn, 
[19311 2 W, W. B. 209.— CAN. 


PART V. SECT. 9, SUB-SECT. 26. 

b (p. 72) I. .1 — Deft, had carried 

on in Melbourne for some years a shoe- 
manufacturing business under a firm- 
name of whico his own name formed 
part. By a clause in an agreement for 
the sale of the business & goodwill deft., 
OB one of the vendors, undertook not 
to carry on or bo engaged or concerned 
or interested in. or permit his name to 
iK) used in connection with any similar 
business within one hundred miles : — 
Held : tho clause was not wider than 
was necessary to protect the goodwill, 
& was enforceable. — T. W. Cronin Shoe 
I*TT., Ltd, V. Cronin (1929), V. L. B. 
244 ; 11929] Aigus L. B, 2ll— AUS. 

3 


PART VI. SECT. 3. SVB-SECT. 1. 

849 i. Whether implied— On sale of 
business.] — Tho question whether on 
tho transfer of a business the goodwill 
Itself passes Is not to be decided in the 
negative merely because the word 
“ goodw'ill '* is not specifioally men- 
tioned ; but tho fact of the passing of 
the goodwill may be inferred from the 
circumstances surrounding the trans- 
action. — Faixs V. Bloch, [19311 2 
W. Vi. B. 93,— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

sb. International labour union.] — In 
an action by an unincorporated InUir- 
national labour union against an 
incorporated society of manufacturers 
to enforce an agreement in writing in 
tho nature of a collceUve bargain, 
made in 1925 by way of setilement of 
disputes between local manufacturers 
& local labour unions, it was held the 
intoniational labour union was an 
illegal society incapable because of its 
IDegallty of maJntninlng this action 
or any civil action In an Ontario Ct, — 
PoiAKOFF V, Winters Garment CJo., 
[19281 2 D. L. B. 277 ; 62 O. L. R. 
40.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1. 

sd. Agreement between union em- 
ployer — Who may enforce.] — In the 
case of a “ collective bargain ** between 
a group or union of employees & an 
employer a workman who cannot show 
privity by representation, either 
authorised or adopted, or by statute 
cannot claim it. Sc has no right to call 
for the enforcement of the bargain. 
Where in making such an agreement 
the union assumes to speak on behalf 
of its members only, a noii-nicmber is 
not in a position to ratify it, although 
it states that It is made “ for em- 
ployees,*^ & the employer intended 
that it should apply to all employees 
Sc bos lu fact so applied It. Nor sinoe 
tho Bubjeot-matter of such an agree- 
ment, i.e., rates of wrages, hours Sc 
oondltions of labour, Is not property 
the non-memher cannot claim that it 



Oases 1088— 1157a. English and Empibs Dighst Supflbmsnt. 


1088. Add* Annotation : — As to (2) Reid. Upton 
V. Parmer (1930), 142 L. T. 626. 

1044. Add, Annoiatiom : — Consd. Upton v, Parmer 
(1930), 142 L. T. 526. Reid. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

1046. Add, Citations: — 98 L. J. Ch. 293; 141 
L. T. 83 ; 73 Sol. Jo. 190. 

Add, AnnoicUions Apld. Lambe^ton v, 
Thorpe (1929), 46 T. L. B. 420. Reid. Chap- 
man V, Ellesmere (1932), 48 T. L. R. 309. 

1047. Add the following paragraph & citations : — 

Prior to the passing of the 1927 Act, 
various committees of a local authority 
passed resolutions, which were confirmed by 
the council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By that Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in 
emplojment, of any person that he should 
or should not be a member of a trade union, 
& that any such condition should be void. 
Shoii/ly after the passing of the Act instruc- i 
tions were given by a committee that only j 
men belonging to a specified trade union 
should be employed in respect of certain 
casual labour ; k an employee, who was 
dismissed accordingly, obtained a declara- 
tion in the county court that his dismissal 
was illegal. A member of the council there- 
upon bro\ight forward a motion having for 
its object that instructions should be given 
that the resolutions of the committees should 
cease to be operative j but the motion was 
defeated : — Bold : in the circumstances the 


ct. should declare that it was not lawful for 
the local authority to require any person, as 
a condition of employment or continuance 
in employment, to become or to be a member 
of a trade union. — A.-G. v, Bibkenhkad 
CORPN. (1928), 93 J. P. 83 ; 27 L. G. R. 192. 

1080. Add, Citations :--98 L, J. Ch. 401; 141 
L. T. 294. 

1087. Add. Citations ,•—[1929] 2 Ch. 68 ; 98 

L. J. Ch. 323 ; 141 L. T. 178 ; 73 Sol. Jo. 
206. 

1092. Add, Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 68. 

1122. Add. Annotation : — As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 

1122a. Not Individual members — Where 

proceedings Intra vires.] — Cotter v . National 
Union op Seamen, No. 1087, ante. 

1127. Add. Annolaiion : — As to (1) Refd.- Cotter r. 
National Union of Seamen, [1929] 2 Ch. 58. 

1157a. Continuing olTenoe.] — Two 

officers of a trade union were jointly charged 
with wilfully withholding moneys of the 
trade union. It was pi*oved or admitted 
that the whole of the money had been in the 
possession of one or other of them, but 
it was contended that the money was not in 
their possession at the date of the charge, 
& that that fact was a necessary ingredient, 
of the offence, &> further that the information 
was out of time ; — Held : the offence of 
withholding money referred to in Trade 
Union Act, 1871 (c. 31), s. 12, was a continu- 
ing offence ; & it was not necessaiy to prove 
that the money was in the possession of the 
two officers at the date of the charge if there 
was evidence that money belonging to the 


created any benellt for him which he 
can enforce as a trust. — Y oung v. 
Canadian Nortueiin Rt. Co., (1«29] 
4 D. L. R. 4o2 ; 2 W. W. R. 38/) ; 3H Man. 
L. R. 283 ; affO., 1193J1 1 W, W. R. 
id; IV, L. R. 645, P. C.— CAN. 

PART VII. SECT, 4, SUB-SECT. 8. 

d i. Heinsfatcinrat — Claim hu 

VTidetw in benefit.] — A nieiui)cr of a 
trade imion having defaulted in pay- 
ment of his dues & tlu'reby having 
forfeited bis membership was reinstated 
as a member & died a few months 
later : — Held : under the Ci)nHtltutiou 
& bye-IawH of tbo union bis default 
caused a loss of all the boneflts of his 
membership prior to the date of his 
reinstatement so far as the right of 
his widow to claim against the death 
death fund was couceraod ; siiieo 
the iMjriod between his reinstatement 
& death was not long enough to entitle 
her, under the constitution, to set up 
such a claim, she could recover 
nothing.— H niden r. Heuii. [19311 3 
W. W. R. 646 ; [19321 1 B. L. R. 276 ; 
40 Man. L. R. 108.— CAN. 

PART VII. SECT. 4, SUB-SECT. 7. 

1063 i. Officers — Election — Con- 
struftion of rules.] — PItf., a member & 
a tnistee of a trade union, was duly 
nominated for the presidency, his 
noniinatioii paper being perfectly 
rcgrular & in order. The cominitfec of 
management resolved, without any 
warrant under the rules of the imlon, 
to i*cjeet his nomination on the ground 
of personal unfituess for the office, & 
subsequently the returning officer 
declared the other candidates, H,, one 
of defts., duly elected unopposed, no 
ballot having been held, H. himself 
presided at the meeting In quostiou, 
which 80 resolved, without huidng 
afforded pltf. au opportunity of being 


heard. The meeting eonsist('d of 
seven members, of whom only two had 
paid their subscriptions, although the 
rules required a quorum of five 
financial members. The rules pro- 
vided for an attendance foe of 2«. Cd. 
for each member of the committee, of 
whom the president was an ex offino 
memifer, in respect of each eommitteo 
meeting : — EcM : the decision of the 
committee of inanog^'ment was invalid 
on the following grounds ; namely, 
the committee had no power to reject 
pltf.’s nomination ; H. w’as present, 
prewidlng at the meeting ; the com- 
mittee did not afford pltf. nii oppor- 
tunity of i»clng heard on the question 
of hts eligibility for office : &: there 
was no quorum of qualified members. — 
CRADiiorK V. Davidson, 119291 S. R. 
(Q.) 328.— AUS. 

PART VII. SECT. 6, SUB-SECT. 2.— A. 

0 i. Claim based on arbitration 

decree,] — The rules of a master 
plumbers* assocn. provided that 
members who tendered BuccessfuJly 
for contracts should pay a percentage 
on these contracts to the funds of the 
assocn. A claim made by the assocn. 
against a member lii terms of the rules 
was disputed by him, & a minute of 
reference w^as entered into by the 
parties referring the matter to arbitra- 
tion & agreeing to abide by & Imple- 
mout the arbit^jr's decree. A eonsentlng 
to registration & c.TCCUtion. The 
arbiter decomed In favour of the assocn. 
Thereafter the member was seqnes- 
tmted, A the aasocn., founding on (he 
docree-arbltrol, lodged a claim In Ibo 
sequestration, which bis trustee In 
bankmp^tcy rejected, in rc.speet that, 
under Trade Union Act, 1871, s. 4, 
it was unenforceable : — Held : while the 
original claim could not have btjcn 
entertained in a ct. of law in respect 


that it was based on an ngrvenieiit 
excluded by sect. 4, no such restriction 
affected the claim here in question, 
whlcii was a claim based upon a new 
A independent agreement bv the parties 
to arbitrate A to Implement the 
arbiter’s decision — Edinburcjh Mast er 
PLUMBKHS’ A08OCN. «. Munro, [1928J 
3. C. (Ot. of Sess.) 666.— SCOT, 

PART VII. SECT. 5, SUB-SECT. 2.— B 

1116 i. — Right to henefU—Con' 
^ruction of rule.] — wa.s a membci 
of the Amalgamated Society of Litho- 
graphic Printers. Having attained the 
age of sixty years, he w'as entitled, 
under the rules of this Society, to 
receive superannuation benefit, piD- 
vlded that ne had ceased to follow any 
employment connected with the trade 
of lithographic printing, or provided 
that he was “ not praclJcaUy working 
at the trade or under the nilos of the 
Society.” Pltf., having been em- 
ployed for twenty -five years by a oo. 
of wholesale stationers as foreman of 
their llthogiaphlc department, was 
promoted to the position of general 
manager of their entire business. In 
this capacity he supeiwisod all their 
departments, including the litho- 
graphic department. The Society con- 
tondod that he was still working at the 
trade of a lithographic printer : — Held : 
pltf. had ceased to follow any employ- 
ment connected with the trade. A 
was not practically working at the 
trade, within the meaning of tbo rules 
of tbo Society, A he wos accordingly 
entitled to superannuation benefit. — 
McCord v. Sproat, [1931] N, 1. 119.— 


PART Vll. SECT. 5. SUB-SECT. 8. 

1128 iV. .h-BRENTADL V. HBT- 

RICK. (19281 N. Z. L. R. 788.— N.Z. 
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trade union had been in their possession 
was still being withhold. — Best v. Butler 
& Fitzgibbon, [1932] 2 K. B. 108 ; 101 
L. J. K. B. 759 ; 147 L. T. 99 ; 96 J. P. 303 ; 
48 T. L. K. 481 ; 80 L. O. R. 315, D. O. 

1164. Add. Annotation : — Generally , Refd. Hamp- 
ton V. West Cannock Colliery Co., [1932] 2 
K. B. 293. 

1186. Add. Annotaiion : — As to {1) Refd. Place v. 
Searle (1932), 48 T. L. R. 320. 

1215. Add. Annotaiian : — Refd. Musical Per- 
formers* Protection Assocn.. Ltd. v. British 


-Trade and Trade Unions. Cases 1167a— 1809. 

International Pictures, Ltd. (1930), 46 

T. L. R. 486. 

1237. Add. Annotation : — Generally^ Refd. The 
Croxteth Hall. The Celtic, [1930] P. 197. 
1264. Add. Annotation : — As to (1) Consd. Cook- 
son V, Harewood (1931), 101 L. J. K. B. 
394, n. 

1205. Add. Annotation: — As to (1) Apid. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 
68 . 

1298. Add. Annotation : — Consd. Horwood v. 
Statesman Publishing Co. (1929), 98 L. J. 
K. B. 450. 


Part VIII.— Trade Protection Societies. 


1309. Add. Annotation : — Dlstd. R. v. General Medical Council, [1930] 1 K. B. 662. 


PART VII. SECT. 6. 

sf. Hinderino prcnritrifm of pvhlic 
service — Whether indictable. 1 — Held : 
the offence created by sect. 30 k of 
Crimea Act, 1914-1926, ia not an 
indictable offence, & the offence can 
be tried in a ct. of summary Juris- 
diction. — 11. r. Archdaij. & liosK- 
ituGK, F.t p. Carrigan, & » p. Brown 
(1928), 41 C. L. It. 128.— A US. 


PART Vn. SECT. 7. SUB-SECT. 3— A. 

1184 vi. .] — Pltf., a tally clerk, 

was employed by Weatralian Fannorfl, 
Ltd., to assist In the loading of the 
steamer “ B." I’ltf. alleged that dofl. 
union & the other defts., \V. & M., who 
were respctdively the president. & the 
s(‘cTetary of the union, combined 6c 
(•oiis]»ired to iiiduce VVestralian 
Farmers, Ltd., to dismiss pltf. from 
his employment 6c to cease to employ 
him. Thcro had been a dispute 


between deft, union Sc the Australian 
Workers* Union, & the members of 
deft, union had resolved that they 
would not work on tlio wheat stacks at 
Gerald ton. Pltf., after being elected 
a member of the deft, union in Nov. 
1926, accepted work on the wheat 
stacks: — Held: (1) there was a 
common understanding among the 
majority of the members of the union 
on the jetty that morning to carry out 
the policy of the union not to work 
with a man who had w'orked on the 
wheat stacks ; (2) such common 

nndersUinding was brought about by 
defLs., \V. & M. ; (3) the members of 
the union combined to enforce com- 
])liance with their demand that their 
employer should terminate its contract 
witn pltf. ; (4) such combination was 
unlawful in that the real inteutlon was 
(o ileprive pltf. of his contract & 
thereby injure him ; Sc (6) pltf. was 
entitled to damages Sc an injunction. - - 
Coffey v. Geraldton 
Union (1929), W. A. L. R. 33.— AUS. 


PART VII. SECT. 8, SUB-SECT. 1. 

1237 X. .1 — Three d'its., officials 

of a union, were charged with doing 
an act in the nature of a strike, in that 
they instigated certain employees to 
do an act in the nature of a strike, 
namely, to discontinue their employ- 
mont in pursuance of an agretmiont 
made by tne said (Mnployces to compel 
their employer. M., to comply with 
a demand by the employees to dismisH 
certain non-unionists : — Held : as there 
was no evidence that the agmement 
between the employees was entered 
into with intent to compel or induce 
the employer to comply with a 
demand made ))y the employees that 
non-unionists should be dismlshcd, the 
offence was not pro red.— /n re 
Muller & Wiixiams, [19271 S. A. S. li. 
3r>3.— AUS. 

PART VII. SECT. 8, SUB-SECT. 2. 

f i. Criminal habilUy.] — R. a. 

Holowaskawe fl913), 24 O. W, R, 
397 ; 24 Can. Grim. Gas. 224.— CAN. 
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TRADE MARKS, TRADE NAMES AND DESIGNS. 


Part I. — Trade Marks. 


6, Add, Citation .•—[1929] 1 Ch. 113. 

Add- Annotation : — Refd. Re Notox, Ltd., 
Application by, for a Trade Mark, Re Inecto 
Incorporated (1^30), 48 E. P. C. 168. 

20. Add. Annotation : — As to (2) Refd. Re IJver- 
pool Electric Cable Co.’s Applications (1928), 
46 E. P. C. 99. 

25a. .] — ^Applications were made in the joint 

names of a Canadian Co. & an English Co. 
for the registration in respect of common 
soap, class 47, & in respect of perfumed toilet 
soap, shaving cream, shaving soap & sham- 
poos, class 48, of a trade mark consisting of 
the word “ Palmolive,” & for the registra- 
tion in respect of toilet soap (perfumed) of 
two marks, the first consistmg of the word 
“ Palmolive ” shown in gilt lettering on a 
black band across a representation of a green 
crepe paper background, but unlimited as 
to colours, & the second consisting of the 
word “ Palmolive ” shown on a black band 
& also across a seal at the end of the band. 
The applications, which had been advertised 
before acceptance, were opposed by I^ver 
Brothers, Ltd., & others, on behalf of them- 
selves & all other members of the perfumery 
manufacturers’ section of the London 
Chamber of Commerce : — Held : the evi- 
dence showed that the words “ Pahn ” 
& “ Olive ” had been used in the trade to 
describe soap containing palm oil & soap 
containing olive oil respectively ; the word 
“ Pahnolive ” was descriptive of appets.’ 
soap containing palm oil & olive oil, & would 
be deceptive if used upon soaps not contain- 
ing those oils ; in spite of the evidence 
showing that to a large number of persons the 
word “ Palmolive ” did in fact distinguish 
appets.’ goods, the word was not adapted to 
distinguish within sect. 9 (5) ; the mark con- 
sisting of the word “ Palmolive ” in gilt 
lettering on a black band across a representa- 
tion of a green crepe paper background 
might, if limited as to colours, be regarded 
as satisfying the provisions of sect. 9, provided 


that any right to the exclusive use of the word 
” Palmolive ” were disclaimed ; & the 

objection taken to the applications on the 
ground of the presence upon the register 
at the date of the applications of three 
marks, consisting of or comprising the word 
“ Palmolive,” & registered in the name of a 
different proprietor, would have been re- 
moved if the registrations of those prior 
marks had been subsequently cancelled. 
Observations were made as to what con- 
stitutes a “ joint adventure.” The applica- 
tions were refused. — Re PAmoLiVE Trade 
Makk (1931), 49 E. P. 0. 209. 

27a. Addition of diminutive suffix.] — The word 
“ Consolette,” as applicable to a gramo- 
phone model intermediate in size between 
a table & a pedestal or “ console ” model is 
not an invented word capable of being 
registered as a trade mark under Trade Marks 
Act, 1905 (c. 16), s. 9 (3), as it is merely a 
diminutive form of the word “ console,” 
which is in common use in the gramophone 
trade. The mark, therefore, was expunged 
from the register. — S. M. T. Gramophone 
Co.. Ltd. v. Itonta Gramophones, Ltd. 
(1931), 47 T. L. E. 324 ; 48 E. P. C. 309. 

32. Add. Annotation : — Consd. S. M. T. Gramo- 
phone Co. V. Itonia Gramophones, Ltd. 
(1931), 47 T. L. II. 324. 

36. Add. Annotation : — Apld. S. M. T. Gramo- 
phone Co. V, Itonia Gramophones, Ltd. 
(1931), 47 T. L. E. 324. 

53. Add. Annotation : — Consd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
E. P. C. 99. 

54. Add. Annotation : — As to (2) Consd. Re Hans 
Lauritzen’s Application (1931), 48 E. P. C. 
392. 

64a. .] — On Mar. 10, 1930, an application 

was made to register in Part B of the Eogister 
of Trade Marks the word “ Brick ” as a 
trade mark in respect of a powder manu- 
factured by appet. for use as a boiler-water 


PART I. SECT. 1. 

ta. To what oooiis applicahle .] — The 
words “ trade mark ** have reference 
to marks applied to eroods that arc tho 
subject of trade, trade sigruifyinR the 
business of exchangringr commodities 
by barter or by buying & selling for 
money, & not in the sense of the word 
as applied to the mechanical arts. — 
Journal of Commerce Publishing 
C o., Ln>. V. Record Publishing Co., 
Ltd., [19291 Ex. C. R. 168.~CAN. 

PART I, SECT. 2, SUB-SECT. 1. 

8 V. .] — (1) An importer of goods 

may have a mark of his own for use in 
the sale of such goods & disregard the 
exporter’s mark, but he cannot 
renter or appropriate to himself the 
exporter’s mark, the mark of the pro- 
ducer of tho goods which he imported, 
though he may use It in connection 
with such goods imported with such 
mark. 

(2) It is not necessary for the validity 
of a trade mark that the public should 


know the name of the proprietor of a 
trade mark, but in tho public mind 
such mark meant a particular manu- 
facture. — C ontinental Oil Co. v. 
Consumers’ Oil Co., Ltd., [1932J Ex. 

C. R. 1.36.-~CAN. 

r i. -.1 — Held: the word 

“ Zipper *’ having become descriptive 
of slide ffitsteners generally & the 
public having come to associate this 
word with that type of fasteners, it 
is not a proper wora to be registered as 
a trade mark. — Lightning Fastener 
Co., Ltd. V. Canadian Goodrich Co., 
Ltd., [19311 Ex. C. R. 90 ; 2 D. L. R. 
625; am, (1932] S. C. R. 1H9; 1 

D. L. R. 297.— CAN. 

•b. Official control or guarantee »igns 
nr fit/nnps .] — Tbe amendment of the 
Trade Mark & Designs Act passed in 
1 928, adding paragraph (g) to sect. 1 1 
of R. S., 1927, c. 201, was intended as 
a partial adoption of tho terms of 
Article 6 (ter) of the Convention for the 
protection of Industrial IToperty, 
signed at The Hague in 1925, Sc to 


which Canada was a signatory. The 
elTect of tho addition of paragraph (g) 
was merely to add to the OTouiids upon 
^^•h^ch the Minister might refuse to 
register a mark. The fact that the 
Mirdster Is now empowered, by said 
paragraph, to refuse to register trade 
marks which consist in whole or in 
part of “ oifleial control or guarantee 
stos or stamps ” adopted by another 
country, is indicative of the fact that 
prior to 1928 It was not intended by 
the Trade Mark Act that n trade mark 
might bo refused registration upon tbe 
ground that it consJstcsl of ** official 
control & guarantee signs or stamps.” 
— BiRAfiNGiiAM Jewellers & Silver- 
smiths’ Assocn. V. Stock, [19291 

E.^. C. R. 175.— CAN. 

sd. Narne of newtepaper .) — The name 
of a newspaper is not a proper subject 
of a trade mark susceptible of being 
registered under the provisions of the 
Trade Mark Sc Designs Act. — Journal 
or Commerce Publishing Oo., Ltd. 
V, Record Publishing Co,, Ltd., 
[19291 Ex. C. R, 168.-~0AN. 
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pxiriiier. The powder was supplied some- 
times in the form of bricks & sometimes in 
powder form. The application was refused 
by the registrar, on the grounds (a) that the 
mark was not capable of distinguishing ” 
the goods of appct. ; (6) that it might be 
calculated to deceive ; (c) that it too nearly 
resembled a mark “ Brico ** already registered 
for similar goods. Appct. appealed to the 
ct. ; — Held : the registrar had correctly 
decided that the word “ Brick ” was not 
“ capable of distinguishing appct. *s goods 
within Trade Marks Act, 1919 (c. 79), s. 2 (2), 
& there was too great a similarity between 
the word “ Brick ” A the mark Brico.’* 
The appeal was dismissed with costs. — He 
Hans Lauritzbn’s Application (1931), 48 
K. P. 0. 392. 

67. Add. Annotation : — As to (2) Consd. Re 
Ldverpool Electric Cable Co.’s Applications 
(1928), 46 R. P. C. 99. 

77a. .] — The Liverpool Electric Cable 

Co., Ltd., applied to register the words 
“ Liverpool Cables ” in Parts A. & B. of the 
register in respect of electric cables. The 
applications were refused on the grounds 
that, although evidence went to show that 
those words indicated to the trade the co.’s 
electric cables, the word “ Liverpool ” was 
not primd fade capable of distinguishing 
those cables or of becoming distinctive of 
them ; that Liverpool was one of a class of 
geographical names which were of such 
importance that the names ought not to be 
registered to any one trader ; that the word 
“ Liverpool ” describes the common cha- 
racteristic of vast quantities of goods, 
namely that they come from Liverpool, & 
that phrase “ IJverpool cables ” therefore 
meant, not the cables of the applicant co., 
but cables manufactured or dealt in at Liver- 
pool : — Held : the Registrar had proceeded 
upon the right grounds, & that his decisions 
were correct ; the Registrar is not bound to 
accept an application in Part B. to register 
upon proof of user or that the mark is in fact 
distinctive ; it is part of his duty to con- 
sider as a judicial officer applications put 
before him ; he may refuse registration if not 
satisfied that the proposed maik is capable 
of distinguishing ; in considering whether a 
geographical name is registrable, both the 
locality & the goods must be taken into 
consideration ; & the name of such an 

important commercial centre as Liverpool, 


even though it may in fact be distinctive 
of the goods in respect of which it is sought 
to register it, is not registrable . — Be Liver- 
pool Electric Cable Co. Ltd.’s Applica- 
tions (1928), 46 R. P. C. 99, C. A. 


AnnotaHons : — OoiiBd. Tie HanR Laxiritzcn’s Application 
0931). 48 U. l\ C. 392. Rcfd. Re Hammermin Paper 
Co.*B Opposition, Re Pirie Sc Sons, Ltd. (1932), 146 L. T. 
493. 


79. Add. Annotation : — Refd. Be Liverpool* 

Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 


99. Add. Annotation : — Refd. Be Liverpool 

Electric Cable Co.’s Applications (1928), 40 
R. P. C. 99, 

114. Add. Annotation : — Consd. He Liverpool 

Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

138. Add. Annotation : — Consd. Be Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 


152a. User in foreign country.] — ^Notox, 

Ltd., applied to register the word “ Notox ” 
as a trade mark for hair dye, etc. The 
application was opposed by an American co. 
who aUeged user by them of the mark in 
America & abroad. The opponents had also, 
four days before the application, sent out a 
thousand circulars to hairdressers in London 
advertising their goods under the mark. 
Appct. CO. had been incorporated about nine 
months before the application & had made 
some sales under the mark. The Assistant- 
Comptroller decided to register the mark. 
The opponents appealed : — Held : the 
appct. ’s right to registration was not affect^ed 
by the opponents’ user abroad, & the 
thousand circulars sent out by the opponents 
were not sufficient to cause a liability to 
confusion such as to destroy the right to 
registration. The appeal was accordingly 
dismissed . — Be Notox, Ltd., Application 
By, FOR A Trade Mark, Be Inecto Incor- 
porated (1930), 48 R, P. C. 168. 

152b. False trade description — Norwegian 

sardines.”] — In 1907 Concord Canning Co. 
registered a trade mark consisting of a label 
which contained the words “ Norwe^an 
Sardines ” in respect of “ canned sardines 
preserved in oil.” In 1915 it was lield that 
the term “ Norwegian Sardines ” was a false 
trade description within Merchandise Marks 
Act, 1887. In 1932 an application was made 
to rectify the register by expimging the mark, 
or, alternatively, by deleting the words 


PART I. SECT. 2, SUB-SECT. A. 

■b. Ordinary word miespelt <€• 
hyphenated — ** Rar-b-g ** — For barbecue 
— Not regidrable .] — Brooker v. Col- 
lins, [1932] 2 D. L. U. 139 ; O. R. 189. 
—CAN. 


PART 1. SECT. 2, SUB-SECT. 6.— E, 

•e. Coloured strand in rope .] — Tho 
trade mark In question was a specido 
trade mark to be applied to the sale 
of wire ropes, & consisted of a yellow- 
oolourcd strand nmnlng through the 
length of such ropes i — Hdd : a 
oolourofl strand woven into a wire 
fabric is a " mark ** which may be 
used by any person carrying on a 
manufacture of wire rope for tho 
purpose of distinguishing the article 
manufactured or pmduoed or offered 
for sale by him from that of any other 
manufacture ; Sc the same was a 


mark ’* within sect. 6 of Trade Mark 
& Designs Act. — WmaH'rs* Ropes. 
Ltd. V. Brodehiok & Basoom Hope 
Oo., [1931] Ex. C. R. 143; 4 D. L. K. 
368.— CAN. 

sf. iVtzwieraZs.1 — Held : tho regis- 
tered trade marks ** No. 360,” ” No. 
361,” ” No. 90 ” Sc ” No. 99,” appUed 
to tho upper & lower blades of an 
animal clipping machiuo, & not In Its 
original use intended as a trade mark, 
Sc being without distinctiveness, are 
not properly trade marks within Trade 
Mark k Designs Act Sc should bo 
expunged. There can be no distinc- 
tiveness. as a rule, in a numeral or 
numorais alone, although conceivably 
they might be so arranged, selected or 
used, that they would lose, partially at 
least, the characteristic of numerals, & 
acquire a distinctiveness qualifying them 
for registration as trademarks. — ^Deca- 
tur tJ.FiJBXiBLB Shaft Co., Ltd., [1930] 
Ex. C. n. 97 ; 2D. L. R. 640.— CAN. 


PART I. SECT. 2. SUB-SECT. 7. 

k i. .] — By Its action, petitioner. 

owner of the trade marks ” Big Ben,” 
” Baby Ben,” ” Pocket Ben,” ” Glo- 
Bcn ” & ” Ben Hur,” seeks to have the 
trade mark ” Bentlma,” o\^^led Sc 
registered by deft., expunged on the 
groimd that the same was liable to 
confuse & deceive the public : — Held : 
os the trade marks in question con- 
sist<!d of distinctive names Sc were 
printed in such a conspicuous place Sc 
manner, there could not be any con- 
fusiou as to which was which. Sc the 
pnblio, oven the nnw’ary & incautious 
purchaser, could not be made or led 
to purchase the goods of deft, for that 
of pltf., deft.'s trade mark was not 
liablo or calculated to confuse or 
deceive the public, & was properly 
registered & should not be expunged. — 
Western Cix»ck Co. v. Oris Watch 
Co., Ltd., [19.31] Ex. C. R. 64 ; [1931] 
2 D. L. B. 77.5; on appeal. [1931 ]J 
D. L. B. 877 ; S, C. R. 397.— CAN. 
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Norwegian Sardines ’’ therefrom. An order 
was made that the register should he recti- 
fied by deleting the words “ Norwegian 
Sardines from the mark. — He Concord 
Canning Co.’s Tkaoe Majrk ( 1932 ), 49 
R. P. C. 323. 

166a. .1 — Re Hans IjAUiutzen’s Application, 

No. 64a, ante. 

, Discretion of Court of Appeal.] — 

Magdalena Securities, Ltd., a Canadian Co., 
applied to register tlio word “ Ucolite ” as 
a trade mark for partially coked coal. The 
application was opposed by Low Tempera- 
ture Cai'bonisation, Jjtd., on the ground that 
the mark would conflict with the opponents’ 
registered trade mark “ Coalite.” liie regis- 
trar decided to register the mark. The 
opponents appealed. Leave was given to 
them to take the further objection, which 
by a^’eement had been treated as a ground 
of objection before the registrar, that appcts. 
had at the date when registration was applied 
for no bo?id fide intention to use the mark 
as a trade mark. At the hearing of the 
appeal, some of the declarants were cross- 
examined A further evidence was adduced : — 
Held : ( 1 ) in a case where the ct. has materials 
before it which were not before the registrar, 
the ct. has to exercise its discretion under 
sect. 8 (2) of Trade Marks Act, 1919, although 
generally speaking it ought to have consider- 
able regard to the decision of the registrar, 
taking into account the fact of his special 
experience ; the aiipcts. had failed to show' 
affirmatively that the mark w'as not cal- 
culated to deceive, & therefore the ai>})Iica- 
tion ought to be disallow'ed ; (2) on the 

evidence there was within Trade Maiks Acts 
no bond fide intention on the part' of appcts. 


at the date of the application to me the mark 
applied for upon or in connection with the 
goods in question for the purpose of indicating 
that they were the goods manufactured by 
appcts. The appeal was accordingly allowed. 
— He Magdalena Securitibs, Ltd., Applica- 
tion FOE ReGISTBATION OF A TRADE MaRK, 
He Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 E. P. C. 477. 

167. Add. Annotation : — As to (2) Consd. He Ham- 
mermill Paper Co.’s Opposition, He Pirie & 
Sons, Ltd. (1932), 146 L. T. 493. 

180. Add. Annotations : — Generally, Refd. Bass, 
Ratcliff & Gretton, Ltd. v. Nicholson & Sons, 
Ltd., & Registrar of Trade Marks (1931), 48 
T. L. R. 161 ; Ra Magdalena Securities, Ltd., 

• Application for Registration of a Trade Mark, 
He Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. C. 477. 

186. Add. Annotation: — -Generally, Refd. E. P. 
Mohamed Noaidin v. S. E. S. Abdul Kareem 
Ac Co. (1931), 48 R. P. C. 491. 

191. Add. Annotation : — Expld. Bass, Ratcliff Ac 
Gretton, Ltd. v. Nicholson Ac Sons, Ltd., At 
Registrar of Trade Marks (1931), 48 T. L. R. 
161. 

232. Add. Annotation: — As to (1) Refd. Re 
Nicholson & Sons, Ltd., Application, He 
Bass, Ratcliff Ac Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

248. Add. Annotations : — Refd. He Liverpool 

Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99 ; Re Magdalena Securities, Ltd., 
Application for Registration of a Trade Mark, 
Re Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. C. 477 ; Re 
Hammennill Paper Co.’s Opi)osition, Re 
Pirie k Sons, Ltd. (1932), 146 L. T. 493. 


PART I. SECT. 2, SUB-SECT. 8.— 
B. (a). 

178 iv. .) — Pltf.’a trade 

mark consisted of the words ** IVler 
Pan " with a representation of f'eler 
Pan, used in the sale of “ woven piece 
goods,** A deft, registered a trade 
mark consisting also of a repreHcntution 
of Peter Pan, with the words “ Genuine 
Peter Pan Garments,” to be applied to 
** Ladies*, Misses’ & Children’s Ready* 
to-Wear Gannetitn ” : — Held : while 
the Trade Maik A Designs Act permits 
registration of a specific trade mark. 
& without there being any i)rovision 
for the classification of goods, never- 
theless trade marks rc;seni filing one 
another should not fie registered for 
dilToront classes of goods, if the result 
of the junior registration *' be calcu- 
lated to deceive or mislead the public ” ; 

in conseqiKUKx*, deft.’s trade mark 
should bo expunged, notwithstanding 
it was applieef to garments only whilst 
pltf.’s was applied to piece goods. — 
Henhy Glass & Co. v. HAMinoN 
MANurAcrruRTNo Co., Ltd., 1 

D. L. It. 637 ; [19,30] Ex. C. K. 212.— 
CAN. 

•g. Similar mark having expired 
twenty years previottsly.] — In Dec. 
1929, B. & L. O. Co. applied to have 
the letters ** B. & L.” rc*gist(;red as a 
trade mark. This application w'as 
refused by the Comr. of Patents for 
the 8ole reason that one L. had regis- 
tered the letters ” B. L.” as a specific 
trade mark in the year 188.5. This 
latter mark was never renewed. Hence 
this appeal : — Held : the trade mark 

B. L.” having expired in the year 
1910, was not at the time of the applica- 
tion of B. & L, O. Co. a registered trade 
mark within sect. 11 (fi) of Trade 
Marks & Dedgns Act ; & the Comr. of 
Patents wan not justified in refusing 
the application aforesaid solely because 


of tho registration aforesaid mode in 
tlie year 1 885. — Bacscii & Lomb 
O r'noAL Co. v. Comr. of Patents, 
119.30] Kx. C. K. 12,3 ; 2 D. 1... li. 981. 
— CAN, 

PART I. SECT. 2, SUB-SECT. 8.— 
B. (c) ii. 

si. ” Sunlight ” — ” Suntrriie .'*] — 
•Held : the trade mark of deft, did not 
so resemble pltf.’s trade mark in appear- 
ance, sound, or otherwise, as to be 
calculated to deceive or mislead the 
public into purchasing the goods of 
deft, believing them io be tbo.se of 
pitf. Moreover, pltf.’s product & that 
of deft., w'ere not of the same class, tho 
one being a cake soap & the other a 
liquid. & the action of pltf. should be 
dismissed. — Lever Bros., Ltd. v. 
W JI. 80 N, 11932] Ex. C. K. 69.— CAN. 

sm. ” Sunlight ” — Sunrise.] — Held : 
even If deft.’s product could be said 
to belong to the same class of goods 
as that of pltf., deft.’s label being so 
(lilferent in a-ppcttranco, isolour. letter- 
ing Sc subject-matter fnmi that of 

f iltf.’s label, & bearing on its face, in 
arge type, the words ” Sunrise Co., 
711 Langlois Ave., Windsor, Ont.,” 
it could not be said to be ” calculated 
to deceive,” within Trade Mark & 
Design Act. — Lever Bros., Ltd. v. 
Umberto Pizzuti, [19323 Kx. C. B. 79. 
—CAN. 

60 . ” Sure to rise ” — ” Hound io 
rise.''] — Pltf. had a registered trade 
mark for bakiiig-pow'der, a prominent 
part; of which consisted of a plate with 
figures of loaves over which wei’e the 
words ” Sure to rise.” Deft, was the 
registered owner of a trade mark, part 
of which oousisted of tho words 
” Bound to rise ” placed round the top 
of a balloon. There were many dis- 
similarities in tho details of each mark. 

8 


Deft.’s mark had been registered in 
1882, Sc pltf. had used its mark for 
about fifty years had rogistertKi it 
in 19J2, Deft, placed part of its trade 
mark, namely, the words ” Bound to 
rise,” above a cake on a prominent 
part of Its labels; — Held: deft, bud 
not made an exact or substantial copy 
of pltl.’s trade mark, nor had deft., by 
putting part of its registered mark, 
namely, the w’oi’ds ” Bound to rise,” 
abi>ve a cuikc on a prominent part of its 
label, infringed the trade mark of 
Itf., os the words ” Bound to rise ” 
ad not been so used by deft, as to be 
calculated to cause Its goods to be 
taken by ordinary purchaser for the 
goods of pltf.— Kdmondh, Ltd. r. 
SEUf-HELP, Ltd., I1932J N. Z. L. R. 
87.— N. Z. 

sq. ” Doris Kinsnian ” — ” Dorikin."] 
— Eight girls, while they were still 
pupils of a certain Doris Kinsman, the 
j>ropnotre88 of ” Doris Kinsman’s 
Dancing Studio,” formed themselves 
into a troupe known as ” The Doiikin 
Eight.*’ Doris Kinsman sold her 
dancing studio to the appet., & some 
time afterwards resp., a member of 
” the Dorikln Eight ” troupe, com- 
menced a dancing school, which, with 
the permission of tho remaining seven 
members of the ” Dorlkin Eight,” was 
known to the nubile & advertised by 
reap, (who hod no intention of inter- 
fering In any way with appot.’s busi- 
ness) as tho ” Dorikin Studio ” : — 
Held : tho words Dancing Studio 
were merely descriptive of the class of 
business carried on & could be ignored, 
& as there had been no ooufusion In 
fact the names ” Doris Kinsman ” Ac 
” Dorikln ** were not so alrailar that 
it was likely they would be ho confused. 
Interdict therefore refused. — P at- 
LANSKT V. Brown (1931), 52 N, L. E, 
147.— S. AF, 
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269. Add. Annotation: — Aa to (4) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Batclift ^ Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

277a. Triangle & word “ Triangle ** — Triangle & 
word Nicholson.**] — Prom 1866 onwards 
resps., Nicholson & Sons, brewers of Maiden- 
head, had stencilled an outline triangle 
with “ N ” inside on their “ bcjst pale ale *’ 
casks & had also branded “ Nicholson ** 
thereon. In 1927 they applied to register 
the combination as a trade mark for bitter 
beer. Their appUcation was opposed by 
appts., Messrs. Bass, on account of the 
simUarity of the outline triangle to the well- 
known Bass solid triangle mark registered 
in 1876, but the Assistant Comptroller 
allowed tlie registration, limiting the outline 
triangle & “ N ” to the colours white or 
black. About the same time resps. apj)lied 
to remove the word “ Triangle ” registered 
by Messrs. Bass in 1926 from tlio register, 
& the Assistant Comptroller ordered the 
removal: — Held: (1) resps.’ mark had been 
used both as a mark of quality &; of origin 
before Aug. 13, 1^75, & was therefore 

registrable as an old mark. In the case of 
a distinctive mark non-i*ecognition by the 
public is knmaterial on the question of “ user 
as a trade mark ” ; (2) resps.’ mark was not 
prohibited from registration by sect. 11 as 
being calculated to deceive, inasmuch as the 
g(^neral prohibition in that section must be 
resbd subject to the sxjccific exception in 
sect. 10, which impliedly authorised the 
Begistrar to place upon the registiu* an old 
mark so nearly resembling a mark of another 
already on the register as to be calculated to 
deceive ; (3) in view of the extensive user of 
applts.’ mark in connection with bottled 
beer & the absence of any (ividence that 
resps. had used their mark for bottled beer, 
bottled beer should be excluded from the 
specification of goods in resi>ect of which 
resps.’ mark was regi>stered ; (4) the registra- 
tion of re8X)s.’ mark involved as a consequence 
the removal from the register of applts.’ 
mark consisting of the word “ Tiiangle.” — 
Bass, Ratcijfp & Greiton, liTD, v. Nicnon- 
SON & Sons, 1/rn., [1932] A. C, 130; 101 
L. J. Ch. 98 ; 48 T. L. B. 101 ; 75 Sol. Jo. 
808 ; 49 B. P. C. 88 ; 8tib now. Re Nichoeson 
& Son’s Application for Registration of 
A Trade Mark, Re Bass, Batcliffe & 
Gretton’s Trade Mark, 140 L. T. 349, H. L. 

Annotation : — Befd. Ue Hammennill I'apcr Go.’s Opponitioii, 
Rc Pirie & Sons. Ltd. (1932). 140 L. T. 493. 

277b. “ AbermiU ** — “ Hammermill.”] — An ap- 

plication by applts., A. P. & Sons, was made 
for registration of a trade maik in respect of 
paper goods in class 39, & was opposed by 
the U, Paper Co., whose business was carried 
on in the United St^ates of America, but , 
which had business in this country. The H. 
Paper Co. had a trade mark in the United 
States “ Hammermill Bond,” which they 
made use of in this country after 1920, from 
that time exporting goods to this country, 
& each year sold about 112,000 in value of the 
goods in this country. In May, 1923, applts. 
adopted the mark ” Abermill Bond,” which 
they now sought to register, & their trade 
under that mark had been over £20,000 a 
year. Applts. chose the mark ” Abermill ” 
in reference to the locality where their i3aper | 


produced near Aberdeen, 
without any thought of the word ” Ham- 
mermill ” quite honestly, though they were 
aware of the mark ” Hammermill Bond.” 
On June 13, 1931, the Assistant-Comptroller 
decided that if the application had been 
under sect. 19 of the combined Trade Marks 
Act he would have refused the application, 
on the ground that there was a resemblance 
calculated to deceive, but though, therefore, 
he would not have registered it if it had been 
a new mark & the application had been under 
sect. 19, he exercised his discretion under 
sect. 21 of the. Acts, & treated the case as 
within that section, because of there having 
been an honest concurrent/ user of the mark by 
the applts., & made the order for registration 
of “Abermill Bond”: — Held: (1) the ct. 
ought to be very slow to upset the exercise of 
the discretion of the Comptroller or Registrar, 
who had to adjust various considerations ; 
(2) accepting the view of the Conjptroller & 
Clauson, J., that sect. 19 alone did not 
avail to secure the admission of the mark 
to the register, as to sect. 21 there having 
been an honest choice of the word “ Aber- 
mill ” an honest user over a period of six 
years & no cr)nfusion having been proved, the 
ct. ought to permit the registration of the 
mark under sect. 21, even if it were deemed 
to be identical or nearly identical with the 
trade maik of the II, Paper Co., as that section 
was in no w^ay controlled or limited by 
sect. 19. — Re Hammermill Paper Co.’s 
Opposition, Re Pirte (Alex.) & Sons, Ltd. 
(1932), 146 L. T. 493; sub nom. Re 

Alexander Pirie & Sons, Ltd., Trade 
Mark, 49 R. P. C. 195, C. A. 

285a. Duty of Registrar — To impose conditions — 
When possibility of deception or confusion.] — 
Notes op Official Rulings (1929) A (1929), 
46 R. P. C. App. i. 

285b. Decision of Registrar — Attitude of court 
towards.] — Rc Hajmmermill Paper Co.’s 
Opposition ; Re Pirie (Alex.) & Sons, 
Ltd., No. 277b, ante. 

288. Add. Annoiation : — Refd. Re Nicholson & 
Sons, Application, He Bass. Ratcliff & 

Gretton’s Tra<le Mark, [l931J 2 Ch. 1. 

291. Add. Annotation : -—Consd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 

I Gretton’s Trade Mark, [1931] 2 Ch. 1. 

I 300a. Use as quality mark & mark of origin.] — 

I Re Nicholson A: Sons’ Application, Re 
Bass, Batch fp Gretton’s Trade Mark, 

No. 277a, ante. 

305a. — — Distinctive mark — Triangle.] — • Re 

Nicholson & Sons* Application, Re Bass, 
Ratcliff Gretton’s Trade Mark, No. 
277a, ante. 

309. Add. Annotation : — Refd. Bass, Ratcliff 6u 
I Gretion, Ltd, p. Nicholson & Sous, IJd., 

& Registrar of Trade Marks (1931 ), 48 T. Li. K. 

! 161. 

314. Add. Annotation : — Consd. Re Nicholson & 
Sons, Ltd., Applicatiou, He Bass, Ratcliff 
& Oretton’.s Trade Mark, [1931] 2 Ch. 1. 

318. Add. Annotation: — Consd. Re Nicholson & 
Sons, Lt/d., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

320, Add. Annotation : — As to (1) Consd. Re 
Nicholson &; Sons, Ltd., Apx)lication Re, 
Bass, Ratcliff & Grett<3n’s 'rrado Mark, 
[1931] 2 Oh. 1. 
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321. Add. Annotation : — ^Refd. Bass, Batdiff & 
Gretton, Ltd. v. Nicholson & l^ns, Ltd., & 
Begistrar of Trade Marks (1931), 48 T. L. B. 
161. 

328. Add, Annotation : — Refd* Be Nicholson & 
Sons, Ltd., Application, Re Bass, Batcliff & 
Gretton’s Trade Mark, [1931] 2 Oh. 1. 

326a. .] — J. & J. Colman, Ltd., applied 

to register in Part A. of the register in 
class 42 a label in respeci>-of semolina. The 
registrar refused the application, on the 
ground that semolina mustard prepared 
for use as food were goods of the same 
description, & appcts. refused to agree to the 
association of the mark with earlier marks 
in respect of mustard. Appcts. appealed to 
the ct. : — Held : mustard falls under the 
description of a condiment & semolina under 
the description of a cereal & the goods are 
not of the same description, & the registrar 
should be directed to reconsider the question 
as to what association with the cere£d group 
only should be required. — Re OoLMAN J. J. 
Ltd.’s Application (1929), 46 B. P. C. 126. 

331. Add, Annotations: — As to (1) Refd. Cham- 
pagne Heidsieck et Cie Monopole Societe 
Anonyme v, Buxton (1929), 46 T. L. R. 36. 
As to (3) Reid. Re Proctor & Gamble Co.’s 
Petition, Proctor & Gamble Co. v, Pugsley 
Dingman & Co. (1929), 46 R. P, C. 421. 
Generally^ Retd. Lundberg & Sons, Ltd. v, 
Letrik, Ltd., Re Limdberg & Sons, Ltd., 
Tiade Marks Nos. 223,405 & 223,408 (1931), 
49 R. P. C. 15. 

337. Add. Annotations: — As to (1) Consd. Re Liver- 
pool Electric Cable Co.’s Applications (1928), 
46 R. P. C. 99. Refd. Re Alexander Pirie 
& Sons, Ltd., Trade Mark (1932), 49 R. P. C. 
195 i Re Magdalena Securities, Ltd., Applica- 
tion for Registration of a Trade Mark, Re 
Low Temperature Carbonisation, Ltd., Op- 
position by (1931), 48 R. P. C. 477. 

339a. .] — Re LivEftPOOL Electric Cable Co. 

Ltd.’s Applications, No. 77a, ante, 

353a. Withdrawal of application.] — On May 28, 
1929, applts. had applied to register a trade 
mark. Their application was refused, & the 
registrar in his decision dated Feb. 28, 1930, 
referred to certain trade marks already 
registered & owned by resps. Leave was 
given by the ct. to applts. to serve notice of 
appeal to resps. Applts. did not inquire 
as to the objections proposed to be relied 
upon by resps. At the hearing resps. dis- 
closed for the first time that they had a 
certain other registered trade mark. The 
learned judge intimated that, if resps. wished 
to put that matter in evidence, they would 
only be allowed to do so subject to terms as to 
costs. Resps. did not seek to rely on the 
matter. Thereupon the learned judge 


directed that the matter ought to be relied 
on by the registrar, who was also a party to 
the proceedij^. Counsel for the re|dstrar 
was ^ven leave to rely upon the said registered 
trade mark as a ground of further objection. 
Applts. then sought leave to withdraw their 
application without payment of any costs 
at all : — Held : on applts. by their coimsel 
withdrawing their application there be no 
order on the motion. — ue Columbia Pictures 
CoBPN.’s Application (1932), 49 B. P. C. 
491. 

861. Add. Annotation: — ^Refd. Be Nicholson & 
Sons, Ltd., Application, Be Bass, Batcliif & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

385. Add. Annotation : — Refd. Be Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

386a. Trade mark for beer — User on barrels.] 

—The ct. refused an application by resps. that 
the use of applts.’ triangle trade mark, of 
which the ct. had by a majority allowed the 
registration as a trade mark for beer should 
be restricted to its use on barrels. — Re 
Nicholson & Sons, Ltd., Appijcation 
(1931), 47 T. L. R. 276, C. A. 

897a. Orderof Court of Appeal permitting registration 
— Whether stay of execution ordered pending 
appeal to House of Lords.] — Re Hammermill 
Paper Co.’s Opposition, Re Pirie (Alex.) 
& Sons, Ltd. (1932), 146 L. T. 498 ; sitb nom. 
Re Alexander Pirie & Sons, Ltd., Trade 
Mark (1932), 49 R. P. C. 195, C. A. 

414. Add. Citations [1929] 1 Ch. 92 ; 140 L. T. 9. 

414a. Prevention of deception — Not right to control 
conditions of resale.] — The statutory right 
now conferred on the registered proprietor 
of a trade mark by Trade Marks Act, 
1905 (c. 15), 8. 39, is the same as that 
which was conferred by Trade Marks Regis- 
tration Act, 1875 (c. 91), s. 3, namely, the 
right to use the mark as a trade mark to 
indicate that the goods upon which it is 
placed are his goods & to exclude others 
from selling under the mark goods which 
are not the goods of the registered pro- 
prietor. This right does not carry with it 
any right to control, by the imposition of 
conditions or restrictions, the selling or 
dealing with the goods under his mark by 
other persons. 

Pltfs. produced champagne in France. 
They sold Champagne Dry Monopole ” in 
England & France, the wine sold in Finance 
being the sweeter of the two. The labels on 
the bottles containing the wine sold in 
France bore the word “ Brut ” & sufficiently 
distinguished in England, as the ct. found 
as a fact, that wine from the wine prepared 
for & sold in the English market. Pltfs., 
who were the registered owners of trade 


PART I. SECT. 2, SUB-SECT. 11. 

•h. Meaning »/♦] — To be a fancy term 
& not a descriptive term, a mark 
applied to ^oodB most be obviously 
intended to benou-deacrlpUve. Where 
words are primd facie dtiscriptlve, the 
fact that the article to .which they are 
applied does not answer the description 
Impoitod by them, will not make them 
fancy words.— Okanuk Crush (Aus- 
tralia), I.TH. V. Oartrell (1928), 28 
S. R. N. S. W. 392 ; 45 N. S. W, W. N. 
98.— AUS. 

PART I. SECT. 3, SUB-SECT. 2. 

ik. Seouriiy for costa — Whether or- 


dered.] — field: a petitioner in a pro- 
ceeding before this ot. fur an order 
entitling him to register a trade mark 
is a plti., & when residing abroad may 
bo compelled to give security for costs. 
— E.vei{Oin£ liEriNTNO & Manu- 
FACTURINO Co. V. Irvinq, [1927] Exoh. 
C. R. 235.— UAN. 

so. Joinder of application to ex- 
pungc.^ — T. presen tod a petition for 
leave to register a trade mark, 6l Joined 
with it in hJs petition a demand to 
expunge certain trade marks alleged to 
stand m his wav, objection being made 
that the two issues oooid not be so 

10 


joined in such a petition : — Held : In- 
asmuch as tlie present case is not 
clearly covered by the rules of the ct., 
the rules in England were not applio- 
ablo to this case, & to force petitioner 
to take a second action to expunge 
would only be multiplying actions to 
no purpose, contrary to the spirit 
of modem law, the ot. availing itself 
of the power vested in it by rr. 299 & 
300, gave leave to petitioner to present 
his petition as lft>eUed. The rules not 
being quite definite upon the subject, 
the application was dismissed without 
costa . — Be Turnbull (CO Co., Ltd.’s 
Petition, UB82] Ex. O. R. o. — CAN. 
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marks imder which the wine prepared for 
English use was sold, took certain steps to 
prevent the Brut wine from being sold in 
England* Deft., without being a party to 
any breach of contract, imported pltfs.’ 
Brut wine into England, & sold it there in 
bottles bearing the same* labels which pltfs. 
themselves used on the bottles containing 
that type of wine. In an action for an 
injimction to restrain the Infringement of 
pltfs.* trade marks by the sale of the Brut 
wine in England & from passing off that type 
of pltfs,* wine as k for pltfs.* wine pre- 
pared for the English market : — Held : 
(1) deft, by the sale of the Brut wine in 
England, although prohibited by pltfs., 
under the very marks which pltfs. them- 
selves adopted to distinguish that type of 
their wine, were not guilty of passing off the 
Brut wine as & for pltfs.’ type of wine pre- 
pared for the English market ; (2) deft, was 
in no wise affected by the restrictions sought 
to be imposed by pltfs. against selling or 
dealing with the Brut wine in England. The 
action was, accordingly, dismissed. — Cham- 
pagne Heidsibck et Oie Monopoijs Societb 
Anonyme V , Buxton, [1930] 1 Ch. 330 ; 99 
L. J. Ch. 149 ; 142 L. T. 324 ; 46 T. L. R. 
30 ; 47 R. P, C. 28. 

429a. Of invalid assignment.] John Sin- 

cLAtn, IjTB., Trade Mark, JVo. 566a, post. 

432a. Leave to adduce further evidence- 

When granted.] — Ife Carl iNOENom. & 

Werner Davidis Trade Mark, Re El 

OuiENTE PaBRIKA DE TABACOS, INCOR- 
PORATED, Application (1931), 48 R. P. C. 
399. 

458. Add, Annotation : — Generally^ Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

465. Add. Annotation : — Apld. Re Inescourt’s 
Trade Mark (1928), 46 R. P. C. 13. 

496. Add, Citation :~29 11. P. C. 158. 

503. Add, Annoialion : — Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trstdo Mark, [1931] 2 Ch. 1. 

Slla. Use unknown at time of registration — 

Mark registered for ** cinematograph films — 


Whether ** talkie films ’’included.] — ^Appets., 
Columbia Pictures Corpn., an American 
Corpn. manufacturing & dealing in cine- 
matograph films, applied to rectify the 
register by excluding “ cinematograph films 
& goods of a like description to cinemato- 
graph films,** from the specification of goods 
for which resps.’ three trade marks, all of 
which contained the word “ Columbia ** 
pron^ently, were registered in class 8. An 
application by the corpn. for a mark which 
contained the figure of Liberty & the words 
“ Columbia Pictures ** had been refused 
registration under sect. 19. The following 
ground of objection was {inter alia) relied on 
by appets. : (1) there had been no bond fide 
user by the resps. of any of their said trade 
marks in respect of cinematograph fi lms or 
goods of a like description during the five 
years immediately preceding the applica- 
tion to rectify. Resps. did not nor had they 
ever made cinematograph films for com- 
mercial purposes. At the end of 1927 
cinematograph films with sound accom- 
paniment began to be shown commercially. 
Later the sound accompaniment was pro- 
vided by a photographic record of the sotmd 
made at the side of the film used to project 
a picture on the screen. Resps. had no objec- 
tion if the words “ cinematograph films ** 
were held only to describe films for the pro- 
duction of visual pictures, to the exclusion 
of this class of goods from their specification 
of goods in class 8. But if the words were 
held to include films used to record & repro- 
duce a sound accompaniment, then resps. 
objected to the exclusion of such goods : — 
Held : “ cinematograph films ** included 

films which record & reproduce acoustic 
matter whether alone or jointly with visual 
matter ; films for acoustic reproduction, 
sought to be excluded, were not known at the 
date of the resps.* registration ; in these 
circumstances non-user during the five years 
immediately preceding the application to 
rectify could not be attributed to a deliberate 
intention not to use or to a deliberate in- 
tention to abandon such trade marks in 
respect of such goods ; the question of ex- 
clusion was a matter of discretion & special 
circumstances must be considered ; & the 


PART I. SECT. 4, SUB-SECT. 2. 

418 L Mark rruisiered under ftiweific 
mark — Use only in respect of one article 
in class — Whole class not prolecled ,] — 
Pe Proctor Sc Gamble CJo.*fl Pehtion, 
Proctor & Gambu-'. Co. v. Pucmley 
Dingman & Co., Ltd. (1929), 46 
n. P. C. 421.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— A. 

426 i. Kemoval — Grounds for — Prior 
user by applicant. 1 — Gold Medal 
Camp FvnsirxmK Mfg. Co. v. Gold 
Medal Mfg. Co., T1928] 2 D. L. R. 
819.— CAN. 

PART I, SECT. 6, SUB-SECT. 1.— 
C. (a). 

b i. .1 — TTooeedlngfl were takon 

to oxpungo a trade mark contdstinfir of 
the words ** Blrdjseye Macaroni/* 
reglBtered in respect of macaroni, it 
appeared that the word ** birdsoyo ** 
had acquired a definite meaning in the 
trade as denoting small annular 
particles of macaroni ** : — Held : the 
trade mark used in respect of small 
annular particles of macaroni was 
descriptive of the character of the 
goods, 6c if used in respect of other 


niacaroDi would be likely to deceive. 
The trade mark was therefore ordered 
to be expunged from the register. — 
He Hancock’s Golden Crust Pty., 
Ltd.’s Trade Mark, [1929] Argus 
L. K. 40 ; 11929] V. L. H. 17.— AUS. 


b ii. .] — Pltf. was the owner of a 

registered trade-mark “ Honey Dew ” 
used in conuection with the sale of a 
certain orange-flavoured drink. The 
shops where it was sold had a cha- 
racteristic Interior arrangement & 
equipment Sc the mark had become 
well known to distinguish the beverage 
sold by pltf. from that of others. Deft 
subsequently registered the words 
Flora Dew ” as its trade-mark for a 
similar drink, displaying said trade 
mark in Sc about its shops much in 
the manner employed by pltf., & in a 
pronounced manner following the 
interior arrangement Sc equipment of 
pltf.’s shops : — Held : deft, oould not 
DO said to have adopted his mark with 
a view of ^vlng a distinotive descrip- 
tion to his bovorage, but rather to take 
advantage of the business oonnection 
Sc efforts of a rival trader. Sc such trade 
mark being liable to mislead, should be 
expunged from the register. In oon- 
Bidermg whether one mark is an in- 


11 


fringemont of another resein bianco 
between the two marks mast be con- 
sidered with reference to the ear as 
w'oll a.s to the eye. — H oney Dew, Ltd. 
V. UUDD, 119291 1 D. L. R. 449 ; Ex. 

C. K. 83.— CAN. 

b iii. .J — In 1923 resp. regis- 
tered, & began using in C^ada, a 
trade mark consisting of a triangle 
bearing the words Deer Skin Finish ” 
above the words ** Dan Dobbs,” & a 
triangle below bearing the ^vords 
” Character Hats,” for use in the sale 
of folt 6c straw hats. Some years 
before, petitioner, who was In sioiiiar 
biislness, adopted its president’s name 
” Dobbs ” as a trade mark, to be used 
in the sale of its hats. Sc has since used 
the name to the present in Canada, Sc 
now by its petition asks that resp.’s 
trade mark bo expunged : — Held : 
that the words ” Dan Dobbs ” Sc 
” Dobbs ” are obviously words os 
applied to a particular Idud of goods 
that can be confused & would tend to 
deceive the ordinary purchaser, & 
reap. *8 trade mark should be ex- 
punged. — Dorb8 Sc Oo. V. Robert 
Crkan & Co., Ltd.. 11929) Ex. C. R. 
164 ; varied, [1930] S. O. R. 307 ; 3 

D. L. R. 22.— CAN. 
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Special circumstances explained the non- 
user. An order was made to exclude from 
the specification of goods for which reaps.’ 
three trade marks were registered in class 8 
“ cinematograph films for visual exhibition 
to the public without the addition, as an 
integral part of such films, of any means for 
the reproduction of sound,” After a dis- 
cussion on the question of costs, a special 
direction was ^ven to the taxing master to 
consider in taxing the nature of the evidence 
filed. — Re Columbia Geaphophonb Co., Ltd., 
Trade Marks (Nos. 288,024, 324,745 & 
407,537) (1932), 49 K. P. C. 483. 

658. Add, Citation 140 L. T. 19. 

666. Add* Annotation: — Consd. Re John Sinclair, 
Ltd.’s Trade Mark 437,870 (1932), 140 L. T. 
417. 

566a. -.] — (1 ) When a mark has been registered 

in respect of a class of goods, an assignment 
of the mark is invalid, unless there is assigned 
with it the goodwill of the business connected 

' with the whole class, even though the mark 
has only been used in connection with one 
kind of goods in the class. 

(2) When an assignment of a registered 
trade mark is lield to be invalid in a case where 
the original prcjprietor of the mark is not 
before the ct., it is the entry on the register 
in respect of the assignment only which 
should be expunged <te not the whole entry 
of the mark. — Re John Sinclair, Ltd.’s 
Trade Mark, [1932] 1 Oh. 598 ; 101 L. J. Oh. 
239 ; 140 L. T. 417 ; 49 R. P. C. 123, O. A. 

629a. .] — Pltfs., who were proprietors 

of a trade mark, consisting of the word 
” Nild^,” registered in class 48 in respect 
of face powders similar toilet aiticles, 
brought an action for infringement of the 


mark for passing off against defts., who 
carried on business as ladles’ hair-dressers 
under the name ” Emald6, Ltd.,” at premises 
which were nearly opposite to those of pltfs. 
Pltfs. alleged {inter alia) that defts.’ shop 
front was identical with that of pltfs., save 
in colour & the substitution of the name 
” Emald^ ” for ” mm ” : the name 

” Ernald6 ” was not adopted with the 
intention of deceiving, & did not in fact 
deceive, the public, & there had been no 
infringement of the trade mark. — BocittTjfi: 
La Parftmerie Nild6 r. Ernald6, Ltd. & 
Fryer (1929), 46 R. P. C. 453. 

629b. .] — E. P. Mohamed Noordin 

V* S. E. S. Abdul Kareem & Co. (1031), 48 
R. P. C. 491, P. C. 

656. Add* Annotation : — Refd. Re Inescourt’s 
Trade Mark (1928), 40 R. P. C. 13. 

684. Add. Citation : — subsequent proceedings (1929), 
46 R. P. C. 400, C. A. 

684a. .] — Stone J. B. & Co., Ltd. v. 

Steelace Manufacturing Co., Ltd. (1929), 
40 R. P. C. 400, C. A. 

696a. Striking out statement of claim — Res 
Judicata.] — Jaeger Co., Ltd. v* Jaeger 
(1929), 40 R. P. C, 336, C. A. 

763. Add. Annotation: — Distd. British Blue Spot 
Co., Lid. r. Keene (1931), 48 R. P. C. 375. 

778. Add. Annotation: — As to (1) Refd. Re 
Nicholson ife Sons, Ltd., Application, Re 
Bass, Ratcliff Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

818a. Possibility of confusion.] — Edison 

AccuMrrLATOHS, Ltd. v. Edison Storage 
Batteries, Ltd. (1929), 46 R. P. C. 432. 

836. Add* Annotation : — Consd. Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) Ar Co. 
(1930), 47 R. P. C. 96. 


PART I. SECT. 6, SUB-SECT. 1.— C. 

sm. Asaignment in groas ,] — One H., 
doing biiNiricfw under the trade naiiie 
of tlie Cari) Fl<jur MUIb, regMered the 
trade mark “ MtUo-Crenie ** in lV2fj, 
for ufie in the milJiug sale of a break- 
fast food, & UBCd the «ume In his 
business. In 1927, U., by deed, 

aBsigiied to pltf. the said trade mark 
with the goodwill of 11., relating to the 
sale of cereal fCiOds under the said 
mark. Notwithstanding this assign- 
ment, H. continued to curry on his 
businoPB as befoie, ui-ing the trade mark 
along with his trade name on tin? 
cartons of the product milled & sold 
by him ; & th(‘ goodwill aforesuid was 
never, in fact, tmunfened. litf. did 
not manufacture but merely sold the 
product of H., marked as aforcRaid, 
with nothing on the product associating 
it with them. Pltf. later registered the 
same trade mark to bo used In the sale 
of aU food products. Including cattle, 
hog & hen foods, thereby attempting 
to extend the. scope of the first trade 
mark. The i)resent action is to restrain 
deftR. from using said mark in the sale 
of bread: — JUld: an assignment in 
grross of the right to a name is invalid, 
& as the goodwill of H. was never in 
fact transfenod to pltf., & as the trade 
mark “ Mello-Cicme ’* was assigned by 
itself, notwithstanding what was 
alleged In the deed of Iranfifer nothing 
passed to pltf. by the said transfer, & 
pltf. had no Unms standi to take the 
present action. — Mkli.o-Ckeme Pko- 
DUCTB V. Ewan’s Bkeap, Ltd., (19H0J 
Ex. C. K. 124 ; 4 D. L. H. 87 7. “CAN. 


PART L SECT. 6, SUB-SECT. 3. 

sp. AUmaiion of art as- -Action for 
infringeinnit.] - L. carried on, from 
1914, in j)ui*t.nership with various 
)rryonM, the mainifactnre &; distribn- 
ion in variouH AuRtraJiaii States of a 
fnrnituni & stove polish wlileh was put 
up in tins of a particular size & desci'i]:)- 
tion, of which the word “ Kzywurk ” 
was a dfstiiignishing feature. In 1919 
by agreement for dissolution of partner- 
ship L. obtained tlie exclusive right t<» 
manufacture & sell the polish In New 
Mouth \^’oles, other than the Broken 
Hill District, & in other areas, while 
his former partners retained similarly 
exclusive rights in other Bt^ites. W. 
who was eaiTying on business in Sydney 
in 1939 obtained eonsignmenta of t he 
polish from areas outside pltf.’s eon- 
tz'ol. In a suit by L. to restrain \V'. 
from passing olT tl»e polish so obtaimal 
by him as & for the goods of L.. the 
ct. found as u fact that the word 
“ Ezy w'urk ” & the get up of the polish 
had bec'ome associated In the Now 
South ^^'alefl market, other than the 
Brokcui Hill District, solely with goods 
of L.’s maiiufactmxj, & gra.nt.ed the 
injunction asked for.— Leach v. AV’^yatt 
(1931), 48 N. S. \V. W. N. 173.- -AUS. 


PART X. SECT. 7, SUB-SECT. 2.~A. 

696 iii. MoHitk apcHal to one 

trader. ]— When the goods of one manu- 
facturor are so packed or airanged 
ONtertially as to resemble those of 
others engaged in the same trade, as 


in the rmso of starch & tea, the simi- 
larity common to all does not of itself 
expose the manufacturer to un action 
for infringement, i>ut makes It incuni- 
bent upon him to take care that his 
distinguishing murk is really dis- 
tinguishing. The imitation or simi- 
larity must be in ivspect to matters 
which are not common to the trade, 
but snwdal to one trader. In this 
ctiso tne majinufaetiirer’s name, printed 
in large letters at the top being really 
(li.stlngulshlng, the public could not be 
deceived 6: (he action was dismissed. — 
Hexhv K. Wampolk & Co., Ltd. v, 
HEHVAV rifEMTCAL CO. OK CANADA, 
Ltd., [19291 Kx, O. II, 78; afjd,* 
11930) S. C. H. 336 ; 2 D. L. H. 976.— 
CAN. 

PART I. SECT. 7, SUB-SECT. 2.— B. 

614 xUi. .1 — Malitmiar & 

Co. V. Finlav & Co. (1929), I. L. R. 
7 Ran. 169.— IND. 


PART 1. SECT. 7, SUB-SECT. 2.— E. 

tg. Directions on mMUdne .) — Whore 
two traders are selling the same 
medicine, 8: the one printa on his 
bottle directions for it« use : assuming 
such dlrez'.tlons to be oorreet, it Is no 
infringement of such label to ropy or 
repeat such directions ; otherwise his 
libertv a« a manufacturer would be 
unduly interfered wdth. — Henry K . 
Wampole & Oo., Ltd. r. Hervay 
O iKMicAL Co. OP Canada, Ltd., 
[19291 Kx. C. R. 78.— CAN. 
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Part HI. — False Marks and False Trade Descriptions. 

859. Add. ArmotaHon : — ^Retd. Be Concord Can- 877. Add. Annotation : — Refd. Allen v. Wbitehead 
ning Co.’s Trade Mark (1832), 49 R. P. O. (1029), 46 T. L. R. 666. 

328. 


Part IV.- 

898a. Walf»€ub head lor Boy Scouts’ pole.] — ^As a 
model of a wolf-cub’s head produced from a 
mould in papier mache & intended to be 
displayed as tbeii* totem on the tops of poles 
by the Boy Scouts Assocn. consisted of 
“ features of shape, configuration, pattern, 
or ornament applied to any article ” of 
manufacture or artificial substance by an 
industrial process, it was therefore a design 
within the definition of Patents & Designs 
Act, 1007 (c. 29), s. 93, as amended by 
Patents & Designs Act. 1919 (c. 80), s. 19, 
& consequently was capable of being regis- 
tered under the 1907 Act. — Pytram, Ltd. 
V, Models (Leicester), Ltd., [1930] 1 Ch. 
639 ; 99 L. J. Ch. 381 ; 143 L. T. 227 ; 46 
T. L. R. 290. 

908a. .] — Registration was obtained in class 12 

for a design in respect of its application to 
a slipper-bag. Pltf. commenced an action 
to restrain defts. from selling or offering for 
sale an alleged infringement of the design. 
Defts. denied that they had infringed the 
design, & alleged that the design was neither 
new or original. Defts. had not moved to 
rectify the register, but at the trial, at the 
request of both parties, validity was treated 
as put in issue : — Held : pltf.’s design pos- 
sessed novelty & originality & it was valid ; 
the alleged infringement was not identical 
with the registered design, but that it differed 
materially therefrom & that it was not an 
infringement. The action was dismissed 
with costs. — Wells v. Attache Case Manu- 
facturing Co., Ltd. (1931), 49 B. P. C. 113. 

910. Add. Annotatimi : — FoUd. Dean’s Rag Book 
Co. V. Pomerantz & Sons (1930), 47 R. P. C. 
485. 

910a. .] — Pltfs. were the owners of a regis- 

tered design for a toy animal of three 
dimensions known as Mickey Mouse. Defts. 
had since put on the market another similar 
toy animal known as Squeaky which pltfs. 
alleged was on infringement. A motion by 
defts. to rectify the register by the removail 
of pltfs.’ design was ordered to come on with 


-Designs. 

the healing of the action. Defts. pleaded 
in the action that there was prior publication 
& filed particulars of objections in which 
publication of pictures & representations in 
two dimensions of the same or a similar toy 
was alleged & they submitted that tJio design 
was not in the circumstances a proper 
subject for registration: — Held: (1) the 
registration was valid, & (2) there had been 
no infringement. — Dean’s Rag Book Co., 
Ltd. V. Pomerantz & Sons & Re Dean’s 
Rag Book Co., Ltd. & The Patents & 
Designs Acts, 1907 to 1928 (1930), 47 
K. P, C. 486. 

983. Add. Annotationa : — Consd. Dean’s Rag Book 
Co. V. Pomerantz & Sons (1930), 47 R. P. C. 
486. Refd. Wells v. Attache Case Manu- 
facturing Co. (1931), 49 R. P. C. 113. 

934a. .] — S. who was the rei^stered pro- 

prietor of a desi^ registered in class 1 in 
respect of its application to a metal cap for a 
ball-bearing housing, brought an action for 
infringement of his copyright in the design 
against A. S., Ltd. Defts. denied infringe- 
ment, & alleged that the registration of the 
design was invalid by reason of want of 
novelty & subject-matter. Upon the action 
coming on for trial, an adjouniment was 
ordered to enable defts. to give notice of 
motion to rectify the register by expunging 
the design : — Held : at the resumed hearing 
of the action & motion, the design was not 
new or original, in tliat it was only distin- 
guishable, if at all, from weh-known prior 
constructions, by modifications of a Idnd 
which must be regarded as ordinary trade 
variants. It was ordered that the register 
be rectified by expunging the design, & pltf. 
was ordered to pay the costs. — Saunders v. 
Automotive Spares, Ltd., Re Registered 
Design No. 747,128 of Albert Saunders 
(1932), 49 R. P. C. 460. 

988. Add. Anfioiation : — Consd. Mallards, Ltd. v. 
Gibbons Bros. “ Rotary ” Co., Be Registered 
Design No. 742,187 of Mallards Ltd. (1931), 
48 R. P. C. 316. 


PART HI. SECT. 2. 

o i. Production two shori-wdqht 

loaves from over forty thousand — No 
itiienl ,] — K. v. Canadian Bakeiubs, 
Ltd. (1980), 64 Can. C. C. 369.— CAN. 


be i2£icd Id its ordinary, & not In an 
artificial. AcnRo. — C latwokthy & Son, 
Ltd. t». Dale Display Fixttkes. Ltd., 
n»281 Exob. C. U. 159 ; afiW., 11929] 3 
D. L. R. 11 ; S. C. R. 42b.— CAN. 


PART III. SECT. 8. 

d i. Gasoline stored in tank — 

Pump beariny trade mark attached to 
/onA*.]— R. V. Cadieux & Sequin 
(1930), 64 Can. C. C. 361.— CAN. 

PART IV. SECT. 1. 

8d. Industrial desiyn,h--Ifeld • as 
Trade Mark A Design Act does not 
defino wbat industrial deeigns are 
within the meaning of the Act, the 
word *'deeJgn •• therein mmt be taken to 

J.B. 


PART IV. SECT. 2, SUB-SECT. 1.— B. 

■g. Not article of manufaeture .] — An 
industrial design, under the Act, was 
intended only to imply some orna- 
mental design applied to an article of 
manufacture, that is to say, ft is the 
design, drawing, or engraving, applied 
to the oniameutatloii of an article of 
manufacture which is protected, & not 
the article of manuracturo itself. — 
Canadian Wm. A. Roorbs, Ltd. v. 
International Silver Oo. of Canada, 
Ltd.. 11932] Ex. O. R. 63.— UAN. 
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PART IV. SECT. 2. SUB-SECT. 1.— 

c. (6). 

904 Ui. .J — Originality Involves 

the exercise of intelleotual activity so 
os to suggest tor the first time the 
application of a particular pattern, 
shape, or ornament to some special 
6ub]oot -matter to w'hich it baa not 
been applied before. To constitute an 
original desim there must be some 
substantial difference between it & 
what had theretofore existed as applied 
to articles of an analogous character. — 
CiJi'i'woRTnY & Son. Ltd. v . Dale 
Display Fixtures, Ltd., J1929J 3 
D. L. R. 11 : 8. 0. K. 429 ; ajfg., il928j 
Ex. C. R. 159.— CAN. 
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949a, Director of company — Registration by 
company.] — Pltfs., who were the registered 
proprietors of a design registered in 1928 in 
class 1 in respect of its application to fruit 
peelers, brought an action for infringement 
of their copyright in the design against defts. 
Defts. denied infringement Sc alleged that the 
author of the design was G., a director of the 
deft. CO,, & that' the application for registra- 
tion was made in fraud of defts., who first 
became aware of the existence of copyright 
on Apr. 12, 1929. Defts. further alleged 
want of novelty & subject-matter, & that 
pltfs. had not complied with the provisions 
as to marking contained in sect. 64 (1) (b) of 
Patents Sc Designs Act, 1907 to 1928. Defts. 
moved to rectify the register by expunging 
the design : — Held : the author of the design 
was H., a director of the pltf. co., Sc that 
therefore the application was not made in 
fraud of defts., Sc the design had not been 
published in any of the alleged anticipations, 
none of the features of the design were solely 
dictated by the functions which the article 
was called upon to perform, & the design 
was valid Sc subsisting Sc had been infringed. 
Pltfs. were granted an injunction & an order 
for delivery up, but inasmuch as they had 
failed to comply with the provisions as to 
marking contained in sect. 54 (1) {b) of 
Patents Sc Designs Acts, 1907 to 1928, Sc it 1 
was proved that defts. had no notice of the 
existence of copyright in the design prior to 
Apr. 12, 1929, an inquiry as to damages was 
ordered limited to infringements after that 
date. Defts. were ordered to pay tlie co.sts 
of the action, Sc the motion to rectify the 
register was dismissed with costs. — ^Mal- 
lards, Ltd. V. Gibbons Bros. “ Rotary ” 
Co., Ltd., Re Registered Design No. 
742,187 OF Mallards, Ltd. (1931), 48 
R. P. C. 315. 


958a. Effect of failure to mark — On Inquiry as to 
damages in action tor infringement.] — Mal- 
lards, Ltd. t). Gibbons Bros. '' Rotary 
Co., Lto., Be Rboistbbed Design No. 
742,187 OP Mallards, Ltd., No. 949a, ante. 

970a. .] — Re^stration in class 3 was obtained 

for a design in respect of its application to a 
golf ball. The representation of the design 
on the register consisted of a freehand 
drawing comprising two views of the design 
from different aspects. Golf balls made Sc 
sold by pltf. CO. were not in fact made in 
strict accordance with the design, although 
sold in wrappings marked with the registra- 
tion number thereof. The managing director 
of deft. CO. was in fact the author of pltf.’s 
registered design, which he had assigned to 
them while in their employ. The alleged 
infringing balls were substantially identical 
with the Maxdi balls made Sc sold by pltfs. 
Defts. alleged {inter alia) that pltf.’s design 
was only new or original in certain features 
having regard to certain prior users Sc prior 
publications : — Held : obvious or fraudulent 
imitation of the design had not been estab- 
lished. The action was dismissed with costs. 
A certificate that the particulars of objections, 
subject to an exception, were reasonable was 
granted Sc a certilicate that the validity of 
the registered design had been put in issue 
was granted. — Dunlop Rubber Co., Ltd. 
i;. Golf Ball Developments, Ltd. (1931), 
75 Sol. Jo. 173 ; 48 K. P. C. 268. 

976. Add. Annotation: — Consd. Doan’s Rag Book 
Co. V. Pomerantz Sc Sons (1930), 47 R, P. C. 
485. 

978. Add. Annotation: — Consd. Dean’s Rag Book 
Co, V. Pomeranfcz Sc Sons (1930), 47 R. P. C. 
485. 


Part V. — Trade Names and Passing Off, 


1019. Add. Annotations: — As to (1) Apld. Stone 
.1. B. Sc Co. t;. Stcelace Maniifacturing Co. 
(1029), 46 R. P. C. 192. Generally, Refd. 
Champagne Heidaieck et Cie Monopole 
Socicte Anonyme v. Buxton (1929), 46 
T. L. R. 36. 

1041. Add. Citation : — eubsequcnt proceedings, sub 


nom. Jaeger Co., Ltd. v. Jaeger (1929), 46 
R. P. C. 336. C. A. 

1054a. — .h-Re Oxley, [1932] W. N. 

271 ; 174 L. T. Jo. 489. 

1055a. Registration as military officer — No 

claim to title.] — Qu. : whether registration as 
a military officer by a person who has no 


PART IV. SECT. 2, SUB-SECT. 2. 

iv. Discretion to register.] — HfM : 
appcA. for tbo Togiatration of an 
indUHtriai design has no absolute right 
to have the same registered. To allow 
the registration Is within the discretion 
of the departmental officer charged 
with duty of administering the Act, 
but no registration should bo lightly 
made. The exercise of the discretion 
to register must always contemplate 
the interests of the public which ought 
not to be unduly restricted in matters 
of trade. — Jonjees v. Teichman. 11030] 
Ex. O. R. 103 ; 3 D. L. R. 437.—OAN 

PART V. SECT. 1. 

sw. Territorial extent of right — Effect 
of prior lise locallv — Line of motor 
omniinises.] — The action was to restrain 
defts. from using a certain trade name 
in connection with motor passenger 
transportation Vmsincss in Alljicrta ; 
pltf. claiming, as first user in the 
territory, an exclusive right to the 


name in that business in that territory : 
— Held : the judgment of the Aiipellate 
Div., which dismissed the action, 
shoxud be affirmed, on the ground that, 
in view of the existing prior extensive 
use of the name by a certain oo. & its 
affiliated corporations in the tourist 
transportation business in other terri- 
tories, the xise by pltf. of that name in a 
like business was not proper, being a 
use that would mislead the tourist 
public, & therefore pltf. had not shown 
a right to the use entitling it to claim 
the protection of a ct. of equity. — 
Brewster Transport Co., ltd. v. 
Rocky Mountain Tours & Trans- 


port Co., Ltd., {1931] S. C. R. 330; 
119311 IL L. R. 718; affg., [1980] 1 
W. W. R. 849 ; 3 D. L. R. 114 ; 24 
Alta. L. R. 480.-~CAN. 


PART V. SECT. 2, SUB-SECT. 8. 
1046 i. fyftat conetUntra defavtt — 
Inaccurate descriptiun of busintss.y-* 
An Arakanese carried on a money- 
lending V>ti8lncsB in his own name until 

14 


his death. His widow continued the 
business as sole propriotress, in thr* name 
of her husband, adding to that name 
the words “ & Co.’* She lent moneys 
to reaps, on a ratgo., which was 
taken In her business name. She then 
registered the business under Burma 
Registration of Business Names Act, 
but erronootisly entered horeolt as well 
as her children as partners. She then 
sued resps. in the name of the business, 
for the ratge. debt ; — Held : soot. 9 (0) 
of the Act applied without qualification 
in this case, &, that her particnJars 
being inaccurate, there was no proper 
re^stration under the Act, A her suit 
failed under sect. 5 (1) of the Act. — 
Mauno Tha Nyo V. MA Uk Ma PRU 
(1929), I. L. R. 7 Ran. 290.— IND. 

1052 ii. M’Laoh- 

LAN (J. J. Sc P.) Petitioners, [1929] S. C. 
(Ct. of Seas.) 357.— SCOT. 


1062 111. .1— Smith v. Finob, 

(1906), 12 B. C. R. 186; 8 W. L. R. 
47 C.— CAN. 
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claim to that title is an offence under the 
Begistration of Business Names Act, 1910 
(o. 68). — B. V. Weight (1931), 23 Cr. App. 
Bep. 128, C. C. A. 

107B, Add. Annotation: — Refd, Ee Nicholson &> 
Sons, Ltd., Application, Re Bass, Ratcliff Sc 
Gretton^s Trade Mark, [1931] 2 Ch. 1. 

1090. Add, Annotatwm : — Oonsd. Edison Storage 
Battery Co. v, Britannia Batteries, Ltd. 
(1931), 48 R. P. C. 360. Hefd. Mathieson v. 
Pitman (Sir Isaac) Sc Sons, Ltd. (1930), 47 
R. P. 0. 641. 

1098. Add, Annotations : — ^Consd. Reddaway Sc 
Oo, V. Hartley (1931), 47 T. L. R. 220. 
Refd. Mathieson v, Pitmas (Sir Isaac) Sc 
Sons, Ltd. (1930), 47 R. P. C. 541 ; Lyons 
Sc Co, V, Lyons (1931), 49 R. P. 0. 188 ; Re 
Hammermill Paper Co.’s Opposition, Re 
Pirie & Sons, Ltd. (1932), 146 L. T. 493. 

1099a. .] — Pltfs. had manufactured Sc 

sold since 1920 fencing under the name 
“ Chequerboard,” Sc in 1930 they com- 
menced an action against defts. alleging that 
they had passed off fencing not of their 
manufacture as their “ Chequerboard ” 
fencing. At the trial of the action two 
managers of magazines, the manager of an 
exhibition & an architect’s assistant were 
called as witnesses to prove that the mark 
was distinctive of pltfs.’ goods. Defts. had 
displayed on their premises, as a background 
of the display in theii* shop, panels of fencing 
which were not of pltfs.’ manufacture, & 
pjtfs. alleged that defts. had attempted to 
sell Sc in fact sold these panels in response to 
orders for “ Cliequerboard ” fencing : — Held : 
the mark was primd facie descriptive. Sc the 
evidence adduced was not of members of the . 
ublic but of people in a special position to | 
now of the origin of the goods, Sc was not 
sufficient to prove that the mark was distinc- 
tive of pltfs.* goods ; & in any event there 
was not sufficient evidence to establish any 
passing off by defts. The action was dis- 
missed with costs. — T, Sc O, Associated 
Industries, Ltd. v, Victoria Wagon 
Works, I^. (1930), 48 R. P. C. 148. 

1100a. Lechat Camel Hair Belting ” — For 
‘‘ Camel Hair Belting. F. H. Sc Co., Ltd., 
the proprietors of a trade mark, consisting of 
the words “ Camel Hair ” registered in 
July, 1908, in class 35 in respect of Belting, 
commenced an action to restrain deft, from 
passing off goods not pltfs.’ manufacture as 
being pltfs.’ goods. Pltfs. alleged that deft, 
had fraudulently passed off Sc was threaten- 
ing Sc intending to pass off belts Sc belting 
not of pltfs.’ manufacture or merchandise 
as Sc for pltfs.’ belts or beltii^ by using upon, 
or in connection therewith, the words 
“ Caimel ” or ** Camel Hair ” ; they claimed 
a further injunction to restrain deft, from 
advertising or offering for sale beltings under 
the description “ Lechat’s Camel Hair Belt- 
ing ” or under any other name in infringe- 
ment of their trade name or trade mark in 
breach of an undertaking given by deft, in 
1920. Deft, admitted that the designation 
“ Camel Hair ” used alone Sc without other 
distinguishing matter denoted both to the 
trade Sc to users of belting that such belts oi 
belting were the product of pltfs. Deft, 
alleged that he bad not used upon or in 
connection with belts or belting not being 


of pltfs.’ manufacture or merchandise the 
words “ Camel ” or Camel Hair ” alone, 
but only with additional matter sufficient 
cleaily to distinguish such belting from the 
belting of pltfs. Deft, admitted giving the 
undertaking on which the claim to the 
second Injunction was founded, but denied 
that he was bound thereby, alleging that he 
was induced to give the same by certain 
untrue representations of pltfs. Deft, sold 
their goods as Lechat *b Camel Hair Belting, 
the goods being manufactured by a Belgian 
firm of manufacturers of beltings known as 
“ Etablissements J. Lai’oche Lechat Soci6t4 
Anonyme”: — Held: pltfs. had failed to 
prove their aUegation that deft, had passed 
off or attempted to ps/ss off belts or belting 
not mode by the pltfs. as Sc for pltfs.’ goods ; 
deft, had so used prefix “Lechat” Sc “J. 
Lechat’s ” as sufiftciently to distinguish their 
belting from that of pltfs. ; & pltfs. had not 
made out their alleged breach of the under- 
taking of Dec. 8, 1920. The action was 
dismissed with costs. — Reddaway (F.) Sc 
Co., Ltd. v. Hartley (1930), 48 11, P. C. 
10, C. A. 

1100b. .] — Pltfs., who were held in 

Reddaway v. Banham^ No. 1098, to be en- 
titled to an injunction restraining the use 
of the words “ camel hair ” in connection 
with belting, not manufactured by pltfs., 
without clearly distinguishing such belting 
from pltfs.’ belting, brought a passing-off 
action against deft, for selling camel hair 
belting, made by a Belgian co., under the 
description ” Lechat’s camel hair belting ” : 
— Held : on the evidence, the prefix 
“ Lechat ” was insufficient to distinguish the 
belting sold by the deft, from pltfs.’ belting, 
Sc pltfs. were entitled to an injunction to 
prevent passing-off. — Reddaway (F.) Sc 
Co., Ltd. v. Hartley (1931), 47 T. L. R. 
226 ; 48 R. P. C. 283, C. A. 

1103. Add, Annotation : — Reid. Stone J. B. Sc Co. 
V, Steelace Manufacturing Co. (1029), 40 
R. P. C. 406. 

1105. Add, Annotation : — Refd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P, C. 99. 

1106. Add, Annotation : — Refd. Stone J. B. Sc Co. 
r. Steelace Manufacturing Oo. (1929), 40 
R. P. C. 406. 

1120a. Misleading trade circular by successor 

to business.] — Pltfs. Sc defts. carried on busi- 
ness of a similar description. On the expira- 
tion of the term in a lease of certain works 
to pltfs., where they had carried on their 
business, defts., fifteen months afterwards, 
liad procured a lease of the same works, 
with the exception of certain mines of clay. 
Defts. issued a circular Sc card tending to lead 
the public to suppose that defts. had suc- 
ceeded to the business of pltfs., & were working 
the same material as pltfs. had formerly 
used .* although the words of the 

circular Sc card might be literally true, yet, 
if they tended to mislead the public, the 
ct. would I'estrain them from fux’ther cir- 
culating or issuing such or any similar 
circular or card. — HaRPER v, Pearson (1860), 
3 L. T. 647. 

1120b. Representation as to edition prescribed 
for examination.] — Pltfs. were the publishers 
of, Sc owners oi the copyright in, a book 
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entitled ** Hazlitt’s Selected Essaya,” edited 
by George Sampson, which included thirteen 
essays & notes on the essays. In 1027 & 
1928 the book was prescribed by the London 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published & sold & the other defts. 
sold a book entitled ** Hazlitt’s Selected 
Essays, Edition Hollingworth,** containing 
twenty of such essays, including the thirteen 
select^ by Sampson. Pltfs. commenced an 
action against defts., alleging that defts. had 
passed off the Hollingworth edition as & for 
the Sampson edition of pltfs. by representing 
that the Hollincpvorth edition was that 
prescribed for the Xx>ndon Matriculation 
Examination, & also allegii:^ infringement of 
copyright in their selection of essays : — 
Held : if the fact were that a purchaser had 
been misled into thinking that defts.* book 
had been prescribed for a certain examination, 
that was simply a representation as to 
quality & would give pltfs. no right of action, 
there had been no passing oft of defts.* book 
as pltfs.* & there was no infringement of 
copyright. — Cambridge University Press 
V , UNIVERSITY Tutorial Press (1928), 46 
R. P, C. 335. 

1120o. Goods sent In reply to order by 

plaintiff.] — Pltfs., who had for some time 
used the device of a swan with the word 
** white ** on labels on porcelain enamelled 
baths of their manufacture, applied on two 
occasions to register the device, first in class 1 
in relation to enamel, secondly in class 13 
in relation to baths & the like. Both 
applications were refused. On Jan. 25, 1926, 
the B. W. Assocn. registered under sect. 62, 
in respect of a standardised brass^tap approved 
by the Ministry of Health, the device of a 
swan with the letter B. W. A. The attention 
of pltfs. was drawn to the sale by defts. of 
one of these standardised taps in Feb. ; 
& later, upon ordering “ |dn. brass globe 
cocks Ministry of Health pattern swan,** 
pltfs. received a like tap from defts. Pltfs. 
thereupon brought this action to restrain 
defts. from passing oil, & at the same time 
moved to rectify the register by removing 
therefrom the B. W. Assocn. ’s standardisa- 
tion mark : — Held : pltf.’s device of a swan 
was known to the trade as indicating, not 
taps, but porcelain baths of pltfs.* manu- 
facture or merchandise enamelled with a 
particular characteristic enamel ; the presence 
on the register of resps.* standardisation 
make, & the use of it upon brass taps made to 
the Ministry of Health specification was not 
calculated to deceive the trade into believing 
that such taps were merchandise or manu- 
facture of pltfs. ; the sending of one of such 
taps by defts. in response to pltfs.* order was 
a reasonable response to that order : pltfs. had 
proved neither that the device of a swan 
indicated their taps to the trade, nor passing 
off by defts. ; & both the action & the motion 
failed. — WiLSON*s & Mathieson*s, I/td. v. 
Meynell & Sons, Ltd., Re Wil8on*s & 
Mathibson’s Ltd.*s Application (1920), 
46 R. P. C. 80. 

1137a. .] — Pltf. CO. was incor- 

porated in Great Britain in 1909, for the 


purpose of carrying on a business, by means 
of manifold shops, for the sale of a large 
variety of articles at a price not over 6d. each. 
Deft. co. was incorporated on June 17, 1929, 
& was the buying agency of another co. 
which was incorporated in Australia under 
the name of Woolworths, Ltd., for the sale 
of a large variety of articles of a similar class 
to pltf. co.*s goods, but mainly at a higher 
price. There was no one with the name of 
Woolworth connected with deft. co. or its 
parent co. in Australia. The memorandum 
of deft. co. was framed so as to include the 
ower to carry on retail business. Pltf. co. 
rougbt an action against deft. co. claiming 
an injunction restraining deft. co. from 
trading under its present title & from using 
the term “ Woolworth ** as part of its title 
or from using any other title calculated to 
deceive the public or to lead tlie public to 
believe that deft. co. was in any way con- 
nected with the pltf. CO. : — Held : the 
evidence had not shown that there had been 
up to the time of the action any real con- 
fusion ; but by the name Woolworths ** 
pltf. CO. was understood to be meant, not 
only among the general public, but also 
among traders & manufacturers ; tlie name 
* Woolworths (Australasia), Ltd., must suggest 
some connection with pltf. co. ; deft. co.*s 
name so nearly resembled the name of pltf. 
CO. as to be calculated to deceive ; the area 
of the trading operations of the two cos. was 
so much the same in many ways that there 
was serious risk of confusion. — Woolworth 
(P. W.) & Co., Ltd. v. Woolworths 
(Australia), Ltd. (1930), 47 R. P. 0. 337. 

il87b. .] — Pltf. had for nine years 

hod a circus at Olympia in Jjondon during 
the winter, lasting each year for a period of 
about five weeks, which had each year been 
largely advertised & attended by a very 
large number of people. Deft, had a shop 
in Ix)ndon for animals & birds & in the paA 
winter had had a sideshow of animals dmmg 
the circus which pltf. was holding at Olympia. 
In 1928 he started a travelling Zoo, & 
shortly before the action he added a circus 
& advertised it as “ Chapman*8 London 
Olympia Zoo & Circus.** Pltf. commenced 
an action against deft, for an injunction to 
restrain him from using the words “ London 
Olympia ** as descriptive of or in connection 
with Zoo-Circus or other circus or entertain- 
ment & gave notice of motion for an inter- 
locutory injunction : — Held : the words 
“ London Olympia Circus ** had come to 
mean pltf.’s circus. An interlocutory in- 
junction was granted restraining deft, from 
using the words “ London Olympia ** in 
conjunction with one another as descriptive 
of or in connection with a Circus or Zoo- 
Circus. — Mills v. Chapman (1930), 47 

R. P. C. 116. 

1155. Add. Annotation : — Consd. Lyons & Co. v, 
Lyons (1931), 49 R. P. C. 188. 

lldda. .] — Pltfs. brought an action to 

restrain deft, from passing oft goods not of 
pltfs.' manufacture as for pltfs.’ goods. 
Deft, was originally registered under the 
name of Sidney Lyons, but his name was later 
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t?bafiged to Joseph Lyons. Pltf. co. was well 
known & had two hundred & fifty shops in 
Great Britain, four of which were situated in 
th6 neighbourhood of Brighton. Pltfs. also 
had two hundred thousand retail agents, &; 
spent one hundred thousand pounds per 
annum on the adyert<isement of their 
Deft, who was the keeper of a boarding 
establishment at Brighton had notepaper 
headed “ J. Lyons food specialists.*^ He 
advertised for canvassers & bis advertise- 
ment read “ J. Lyons require. . . .*’ He 
provided his canvassers with sets of packets : 
(i) a cardboard box labelled ** J. Lyons, pure 
domestic cocoa,** (ii) a packet of J. Lyons’ 
cake flour, & (iii) a silver foil packet con- 
taining tea Sd bearing a label worded “ J. 
Lyons^ superior tea Brighton depot 8d. net 
wt. J lb.** Htfs. sold tea in quarter-pound 
packets with a label also printed in blue 
on a white ground, Sc worded “ Lyons tea, 
J. Lyons & Co., Ltd., Cadby Hall, Ken- 
sington.” Pltfs. alleged that by reason of 
the similarity between deft. *8 goods sold by 
the canvassers on behalf of deft., deft, had 
intended to deceive & had deceived the public 
into buying his goods as & for those of pltfs. 
Deft, denied that the acts complained of were 
calculated to deceive or that they had led to 
deception. He further claimed to be entitled 
to trade under his own name provided that his 
trade was lawful Sc not calculated to deceive 
— Held : the phrases “ Lyons Tea ” Sc ” Lyons 
Cocoa ’* had come to mean the goods of 
pltfs., the quarter-pound packets of tea, sold 
by pltfs. Sc deft, respectively, were exceed- 
ingly alike, the phrase Brighton depot ” 
was misleading, deft, had intended to deceive 
Sc had deceived the public into buying his 
goods as Sc for pltfs.* goods. An injunction 
was granted, together with five pounds 
damages & costs. — Lyons (J.) Sc Co., Ltd. 

V. Lyons (J.) (1931), 49 R. P. C. 188. 

1168a. Custom of mining company.] — 

Held: (1) the valley containing the bed of 
minerals a part of which was owned by the 
Spanish Co. had become known as the Tlgon 
Basin, Sc therefore the word “ Tigon ” had 
acquired a geographical significance ; (2) hav- 
ing regard to such geographical significance 
Sc the custom of mining companies operating 
in the same area to adopt a name by reference 
to the geographical name of that area, coupled 
with the name of a point of the compass, the 
use by deft. co. of the word ” Tigon *^ was not 
calculated to deceive or cause confusion in 
the minds of the public ; (3) as pltf. co. 
themselves had marketed neither sulphur 
nor any other product under the name 
” Tigon,** there was nothing which, by the 
use of the word ” Tigon,** deft. co. could sell 
or pass off as or for the product or goods of 
pltf. CO. The action was dismissed with 
costs, Sc pltf. co. having been granted an 
interlocutory injunction on motion with the 
usual undertaking, an inejuiry as to damages 
was ordered on the application of deft, co., 
the costs of that inquiry being reserved. — 
Tigon Mining Sc Finance Corpn., Ltd. v. 
South Tigon Mining Co., Ltd, (1981), 48 
R. P. C. 528. 

1199. Add, Annotation : — ^Refd* 0. Sc A. Modes, 
Ltd. i;. Central Purchasing Assocn., Ltd. 
(1980), 48 B. P. C. 163. 

1207a. •] — 0. Sc A. Modes, Ltd, v. 
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Central Pttrchasing Assocn., Ltd. (1980), 
48 R. P. C. 163. 

1212a. .] — Pltf. CO. was a public co, 

with a large capital incorporated in Feb. 
1924, for the purpose of carrying on the 
business of English Sc foreign chemists & 
drug^ts, whole^e Sc retail, & had a number 
of retail shops in the West End of London, 
their most outlying shop being in Knights- 
bridge. Deft. co. was incorporated in Nov. 
1928, with a nominal capital of £1,000 for 
the purpose of carrying on the business of a 
high-class dispensing chemist in the neigh- 
bourhood of Barons Court, London, Sc had 
one shop in that district. Deft., I. J. Eppel, 
took medical degrees Sc was a qualified chemist 
in Dublin in 1912, Sc carried on there the 
business of a chemist’s shop until 1923. 
Deft., I. J. Eppel, having formed deft, co., 
pltf. co. sought an injunction to restrain deft, 
co. from trading under the name of Eppels, 
Ltd. : — Held : on the evidence there was no 
ground on which deft. co. could effectively 
resist the injunction. — Heppblls, Ltd. v. 
Eppels, Ltd. Sc Eppej. I. J. (1928), 46 
R. P. C. 96. 

1212b. -.] — Madeira House Co., Ltd. 

V, Madeira House (London), Ltd. (1930), 
47 R. P. C. 481. 

1215a. .] — Soci6t6 I^a Parfumerie 

NiLDjfe V, Ernald6, Ltd. Sc Fryer, No. 629a, 
ante, 

1233a. .] — In 1909 pltfs. commenced the sale 

in England of storage batteries made by 
them in America in accordance with certain 
letters patent granted between the years 
1900 Sc 1908. The storage batteries wore 
imported Sc sold as Edison storage batteries 
by deft. Monnot & later by defts. Edison 
Accumulators, Ltd., who did so in accordance 
with the terms of various agreements made 
between them & pltfs. In 1929, Edison 
Accumulators, Ltd., changed its name to 
Britannia Batteries, Ltd., a new co. was 
formed by Monnot under the name Edison 
Accumulators, Ltd., Sc the two cos. com- 
menced to manufacture Sc sell in England 
storage batteries made by them imder the 
name Edison. Pltfs. commenced an action 
to restrain defts. from passing off their 
batteries as those of pltfs. Sc from using the 
expression ” Edison Accumulators ** as part 
of their name. Defts. admitted that they 
had sold storage batteries not of plifs.’ 
manufacture as Edison batteries, but alleged 
that the name Edison was not distinctive 
of pltfs.’ goods, but was descriptive of aU 
types of nickel alkaline batteries, Sc par- 
ticularly those made in accordance with 
certain letters patent, Sc that they were 
entitled to continue to describe the goods 
sold by them as Edison storage batteries : — 
Held : the words “ Edison accumulators ” Sc 
** Edison storage batteries ” were at the 
date of the writ distinctive of pltf.’s goods, Sc 
that defts. intended to pass off goods made 
by them as those of pltfs. Injunctions were 
anted restraining defts, from passing off 
from using the expression ” Edison 
Accumulators ** as part of their name, with 
costs. An inquiry as to damages was 
refused. — Edison Storage Battery Co. 
V, Britannia Batteries, Ltd. (1931), 48 
R. P. 0. 860. 
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1288b. — Pltf. sold greyhound race 

programmes outside dog racing tracks known 
as outside cards. His cards were a light 
green in colour with the names of the dogs 
running printed & a selection of dogs to win 
made under the pseudonym “ Stirling.’* 
These cards became well known to the public 
as Stirling green cards. Deft. Freeman also 
sold outside racing cards which were first a 
buff colour but subsequently were coloured 
light green. He then registered under 
Business Names Act, 1916 (c. 68), the 
business name of Stirling as being the pro- 
rietor & publisher of Stirling race cards, 
hortly afterwards he incorporated deft. co. 
which he called Stirling Press, Ltd,, & his 
race cards had printed on them “ published 
by Stirling Press. Ltd.** On the evidence 
the ct, was satisfied that some of the sellers 
of deft.*s cards sold them as Stirling caids : — 
Held : there had been a deliberate attempt 
to sell defts.* cards as pltf. *8 cards. An 
injunction was granted to restrain defts. & 
each of them from printing, publishing, 
selling or distributing greyhound racing 
programmes not being the programmes of 
pltf. as Stirling cards. — Shaixis v. Freeman 
& Stirling Press, Ltd. (1931), 48 B. P. C* 
370. 

1242. Add, Annotation : — Refd. Re Hammermill 
Paper Co.’s Opposition, Re Pirie & Sons, Ltd. 
(1932), 146 L. T. 493. 

1243a. .] — In 1899 a trade mark, consisting 

of the word “ Lektrik,” was registered in 
a number of classes, including a registration 
in class 50 in respect of articles not included 
in other classes made of vulcanised fibre, 
& various other goods. In 1931 pltfs., who 
were the registered proprietoi-s of the mark, 
brought an action against Letrik, Lid., for 
infringement of the mark & passing off by 
the use upon or in connection with electrical 
hair combs of the word “ Letrik.” Pltfs. 
manufactured &> sold electi-ical goods & 
accessories, & they aUeged that- they had 
manufactured & sold under their trade mark 
“ Lektrik ’* large quantities of electrical 
apparatus & accessories for use in con- 
nection with electrical hair wavers, hair 
dryers, & other hairdressing appliances. 
Defts. denied tliat the goods in respect of 
which pltfs.* mark was registered included 
electrical hair combs, & they further denied 
that pltfs. had manufactured & sold electrical 
apparatus for use in connection with hair- 
dressing appliances as aUeged, save in so far 
as pltfs. might have sold the usual switches, 
plugs, & sockets necessary in any electrical 
installation, & defts. denied that the mark 
“Lektrik** was distinctive of pltfs, in con- 
nection with hairdressing appliances. Defts. 
moved to rectify the register by excluding 
from the specifications of goods, in respect 
of which the marks in class 50 & another 


class were restored, eleotrical h|ur combs 
& goods of a like description, on the ground 
of non-user of the marks in connection with 
such goods ; — Held : pltfs, had never manu- 
factured combs, & the user of their mark had 
been on in connection with goods of a 
wholly different character ; the trade in 
electric light & heat accessories was distinct 
from the trade in combs & toilet articles, 
& the use of defts.* mark could not legiti- 
mately be said to constitute an infringement 
of pltfs.* registered mark, or to be calculated 
to mduce the belief that defts.’ combs were 
of pltfs.* manufacture or merchandise. The 
action was dismissed with costs & an order 
to rectify the register was made, as to the 
trade mark registered in class 50, m the terms 
of the notice of motion. — Lundberg (A. P.) 

Sons, Ltd. v, Letrik, Ltd., Re Lundbbrg 
(A. P.) & Sons, Ltd., Trade Maaks Nos. 
223,406 & 223,408 (1931), 49 R. P. 0. 16. 

1248b. Name must be attached to goods.] — 
Ttoon Mining & Finance Corpn., Ltd. v. 
South Tigon Mining Co., Ltd., No. 1168a, 
ante. 

1266a. “ Navy-Spot •*~~Por “ Blue.Spot.”P-Pltf. 

co., who were manufacturers of wireless 
apparatus, & had sold large quantities of 
loudspeaker units under the mark “ Blue- 
Spot ** & in cartons with a distinctive get-up, 
claimed an injunction to restrain defts. from 
passing off loudspeaker units by the use 
upon or in connection therewith of the word 
“ Navy-Spot ** or by using a similar get-up. 
The form & appearance of the two loud- 
speaker units were almost identical. Defts. 
admitted that the word “ Blue-Spot ” was 
distinctive of pltfs., but they alleged that* 
their units were always sold in their cartons, 
which were different from pltfs.* ^'he 
trial of the action was not defended : — Held : 
defts.* loudspeaker units as sold were calcu- 
lated to deceive & to be passed off as pltfs.*. 
An injunction was granted & an inquiiy as 
to damages was ordered, & an order as to 
delivery up of defts.* cartons & aU parts of 
the units bearing the word “ Navy-Spot ’* 
was made. — Ideal Werke A. G. v, Wil- 
LE8DEN & District Light Supply Co., 
Ltd. (1930), 48 R. P. C. 123. 

1280. Add, Annotations: — Consd. Mathieson v. 
Pitman (Sir Isaac) & Sons, Ltd. (1930), 47 
R P. C. 641. Refd. T. & 0. AsscKjiated 
Industries, Ltd. v, Victoria Wagon Works, 
Ltd. (1930), 48 R. P. C. 148. 

1289. Add, Anjiotation : — Refd. Houghton v. Film 
Booking Offices, Lid. (1931), 48 R. P. C. 
329. 

1817. Add, Annotaiion : — Generally ^ Refd. Cham- 
pagne Heidsieck et Oie Monopole Socidtd 
Anonyme v, Buxton, [1930] 1 Ch. 330. 

1822. Add, Annotation ;--^onsd. Reddaway 8c 
Co., Ltd. V, Hartley (1931), 47 T. L. R. 226. 


PART V. SECT. 6, SUB-SECT. 4.— 
A. (o) iL 

»]. “ Mtihot 

t^e wordfl wore not no rimllor an to be 
ukejy to cause any ordinary purchaser 
to confuse Roods marked or described 
as ** MuIhoI with fronds marked or 
described a “ Monsol." — M ond Staf- 
PORDSIIIRR RkFIMVO CO,, LTD. f». 
ElXJS Harlkm (1029), 41 O. L. R. 


PART V. SECT, e, SUB-SECT. 4.- 
B. (b). 

1271 il. ,1 — Where goods are 

ordinarily sold by retail, a more general 
rt'semblance with pltf.’s goods at a 
distane.e is not enough to entitle him to 
succeed in a passing-ofT suit. The test 
which the et. will apply is the pro- 
bability of confusion at that distance 
which would ordinarily intervene 
between the purchaser & the seller, or 
between the purchaser & the goods if 
they were placed upon the counter. — 
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Matthews Thompson, Ltd. 
(1927), 28 S. R, N. 8. W. 16.--AUS. 

PART V. SECT. 6, SUB-SECT. 6.— 
0. (b) I. 

1818 Iv. .) — Whitworth Hkr- 

PERT. Ltd. V . Jamnadas tBarmAND 
Mehta (1927), I. L. R. 62 Born. 228.-- 

IND. 

1818 V. ,)— Harry Horkr Co. 

V. Schwartz 8c Sons, Ltd.. (19291 2 
D. L. R. 791 ; 60 N. S. R. 610.— 
CAN. 
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1850*« .] — ^Wn^soK’s & Mathib80K*8, Ltd. v. 

Mbynbll & Sons, Ltd., Be Wilson’s & 
Mathibson’s Ltd.’s Application, No. 

1 120c, ante* 

1850b4 ,] — Pltf. CO. claimed an injtmction to 

restrain deft. co. passing off emollient tablets 
as A for pltf. co.'s goods. In 1916 the trade 
mark Snowfire ” was registered in class 48 
of which pltf. co. was the registered owner. 
The trade mark had been exclusively adver- 
tised A used in connection with an emollient 
preparation to be used for chapped hands 
cracked lips. On one side of the carton 
containing the preparation was the word 
“ Snowfire ” in black on a red sky with snow 
mountains against a black background 
representing a dark sky & a brazier with a 
bright red fiame Sc the words Chapped 
Hands.” On the other side were snow 
mountains against a black sky, the words 
“Snowfire,” “Cracked Lips,” & “Chapped 
Hands.” Deft, co.’s carton showed on one 
side snow mountains with “ Sunshine Snow ” 
written below in red Sc a red sun with yellow 
rays, & on the other side the words “ Sun- 
shine Snow ” were put into the sky instead 
of being placed down below & the sun was 
setting in a lower position. Deft. co. alleged 
that the features of which pltf. co. claimed a 
monopoly & the manner of the packing were 
common to the trade, Sc that the get-up was 
not calculated to deceive : — Held : the 

manner in which the product was packed Sc 
the shape Sc colour of the cartons was common 
to the trade, Sc pltf. co. had established no 
monopoly in regard to them ; the distinctive 
feature of pltf. co.’s carton was the com- 
bination of snow mountains with the bright 
flame from the brazier forming a representa- 
tion of the trade mark “ Snowfire,” but deft, j 
co.’s get-up showed snow Sc the sun having 
reference to the name “ Sunshine Snow ” ' 
Sc there was nothing in the package or the 
get-up of deft, co.’s goods which so nearly 
represented pltf. co.’s goods in any distinctive 
feature as to be calculated to deceive ; Sc 
there had been no infringement of pltf.’s 
trade mark. The action was dismissed with 
costs. — Hampshir® (P. W.) & Co. (1927), 
Ltd. V, General Kaputinb Syndicate, 
Ltd. (1930), 47 B. P. C. 437. 

1854. Add, Annotation : — Refd. E. P. Mohamed 
Noardin v. S. E. S. Abdul Kareem Sc Co. 
(1931), 48 B. P. C. 491. 

1416a. Particulars — When ordered.]— Where 
a paragraph of the defence admitted the 
Belling By defts. of certain articles, an order 
for further particulars of goods of which 
pltfs. complained was refused on the ground 
that defts. must be presumed to have had 
knowledge of what they were selling. Where 
pltfs. alleged that the carrying on of a trade 
over a long period of years by defts. w^ 
calculated to deceive, & that defts. had in 
fact deceived, particulars of the acts of actual 


passing off which pltfs. intended to rely on 
at the trial were ordered to be given. — 
Jeybs Santtary Compounds Co., Ltd. v, 
PHHA.DELPHU8 Jeybs Sc Oo., Ltd. (1929), 
46 R. P. 0. 236. 

1428. After this case add : — 

Commission — Evidence immaterial to issue 
pleaded.] — See Evidence, No. 6269a. 

1427a. — .) — ^Pltfs. were manufacturers 

of a sweetmeat in the form of a transparent 
peppermint cube. They were the owners of a 
trade mark consisting of the word Glacier 
registered in class 42. Their ^eetmeat 
had the word Fox stamped upon its base. 
Pltfs. had a substantial trade Sc their goods 
were very well known to the public. Deft, 
owned a number of retail shops in Leicester. 
He sold various kinds of sweetmeats, includ- 
ing one in the form of a transparent pepper- 
mint cube. Pltfs. alleged that sweetmeats 
of this last kind had been sold by deft.’s 
shop assistants in response to requests by 
customers for Glacier mints. Five instances 
of passing off were alleged. In each case the 
sale complained of was aUeged to have been 
in response to an oral trap order given by a 
person on behalf of pltfs. Pltfs. commenced 
an action to restrain passing off sweetmeats 
not of pltfs.* manufacture as Sc for pltfs.’ 
Glacier Mints. Deft, denied the aUeged 
passing off. The action subsequently came 
on for trial : — Held : in each of the alleged 
cases of passing off it was conceivable that 
deft.’s shop assistant did not hear, or did not 
properly hear, the word Glacier ; the word 
might have been mistaken for a request for 
“ glassy ” sweets — ^f or in Leicester sweetmeats 
of this character were often spoken of as 
“ glassy ” mints ; Sc pltfs.’ evidence was not 
sufficient to discharge the heavy onus placed 
xipon them in an legation of passing off. 
The action was dismissed with costs. — Fox’s 
Glacier Mints, Ltd. v, Joblings (1932), 49 
11, P. 0. 352. 

1431a. Strict proof required.] — Pltfs. were 
the registered proprietors of the trade mark 
“ Castrol ” in class 47. Deft., who owned 
a garage, sold there petrol Sc lubricating oil, 
but, if asked for Wakefield Castrol XL oil, 
said he did not stock it. His house was a 
mile Sc a half away Sc he got his wife to sell 
the very small amount of petrol & oil which 
might be asked for there. He took to the 
house two empty tins marked Wakefield 
Castrol XL oil, from one of which he had 
blacked out the words “ Wakefield Castrol.” 
Pltfs., to protect their trade, sent out em- 
ployees to discover any dishonesty by the 
selling as their Wakefield Castrol XL oil 
of other XL oil. Two of their employees 
called at deft.’s house. Sc after, asking for Sc 
buying some petrol alleged that they asked 
for two pints of Castrol XL oil, Defts.’ 
daughter, 14 years old, attended to customers 


PART V. SECT. S, SUB-SECT. S.—A. 

IBM 1. Pofip fiiwittff no — 

Appit, 00 , was the numufaoturer of 
** Orange Cmsh ** oonrentrate, whJch 
Ja ttoJd to bottlers. The concentrate 
was used by the bottlers, in aocordanee 
with a formula supplied by applt.. In 
the preparation oi a beverage called 
" Orange Crpsh,” the concentrate 
forming less than 1 per cent, of the 
flniahad article. Tho beverage was 


sold by the bottlers within their 
pcspeotlve areas to their customers. 
Applt. sued reap, for passing off under 
the name of " Orange Crush ** a 
beverage not manufactured or sold by 
the applt. as a beverage manufactured 
or sold by it : — Hrid : applt. had no 
legal Interest in the business said to 
be injured by resp.’s representations ; 
there was no connection between the 
commodity sold to the public as 
** Orange Orush,” & applt. *8 business 
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except that applt. supniied one of the 
Ingredients contained in the finished 
article, & this of itself was not sufficient 
to identify the beverage sold to the 
public with the business of applt. so 
as to Justify t)ie assertion that the 
commodity sold to the public was the 
goods of applt. — Oranor Crush 
(Australia), Ltd. v, Gabtrbll (1928), 
41 C. h, R. 282 ; 29 8. R. N. S. W. 
19 ; 46 N. 8. W. W. N. 1 ; 2 A. L, J. 
326 : [19291 Argus L. R. 96.-~AUS. 
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& poured out of the tin on which the words 
“ Wakefield Oastrol were blacked out a 
pint. The supply then gave out & she 
asked in the house whether there was any 
more Xli oil & was told there was not. The 
oil the daughter poured out was not Oastrol 
XL oil, but XL oil of another name. The 
employees asked her to give a receipt & she 
made out -one for one pint of oil dd. The 
price 9d. was substantially less than the 
price at which Wakefield Oastrol XL oil was 
sold. She was then told she had not given 
a receipt for Oastrol & was asked to put the 
word Oastrol on the recei]^. She added the 
words “ Oastrol XL.** Fltfs. claimed an 
injunction against deft., his servants, & 
agents : — Held : it was necessary in trap 
order cases for a pltf. to prove beyond per- 
adventure his case, but that had not here 
been done, as there was no suggestion that 
deft, had ever traded dishonestly at his 
garage & no proof that the daughter acted 
dishonestly ; further, there was no evidence 
tliat a train was laid by deft, so as to enable 
an innocent agent to commit something 
which would amount to dishonest trading. 
Therefore no injunction could be granted 
against deft., & the action was dismissed 
with costs. — Wakefield (C. C.) ^ Co„ 
Ltd. V. Kusseix (1930), 47 R. P. C. 473. 

1442. Add, Annolaiion : — Refd. Stone J. B. A: Co. 
V, Steelace Manufactunng Co. (1929), 40 
R. P. C. 192. 

1442a. -.] — Pltfs.. a German co., had for many 

years manufactured Sc sold magnetos under 
the name “ Bosch ’* & certain other marks 
such as Z.K.4.” Before the war pltfs. 
formed a co. in America to make Sc sell 
magnetos, which co. was sequestrated in 
1917 & formed into the American Bosch 
Corpn. Since 1917 magneUis had been 
imported into this country, manufactured 
by the American Corpn. Sc bearing the word 
“ Bosch ” as a part of the identifying marks. 
Pltfs. commenced an action against defts. 
to restiain them from passing off magnetos 
by using in connection with them the name 
“ Bosch *’ Sc such marks as “ Z.R.4.*’ : — 
Held : there was no sufficient evidence that 
an American Bosch magneto could not 
properly be described as a Bosch magneto 
without other distinguishing words, & accord- 
ingly the word “ Bosch ” when applied to 
magnetos was not distinctive of pltfs. ; & 
deft, was not intending to pass off magnetos 
not manufactured by pltfs. as manufactured 
by them. — Robeiit Bosch Aktiengesell- 
SCHAFT V. Cook (R. H.) & Co. (1930), 47 
R. P. C. 402. 

1448a. .]— Hampshhie (F. W.) & Co. (1927), 

I/TD. V, General Kaputine Syndicate, 
Ltd., No. 1350b, ante. 

1458. Add, Annotation : — ^Folld. Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) & Co. 
(1930), 47 R. P. C. 95. 

1462a. .]— Pltfs, commenced an action asking 

for an injunction to restrain the defts. from 
assing off as & for their goods hosiery not 
eing their hosiery by u.sing upon or in con- 
nection therewith the word “ Trinity ’* or 


any other word only colonrably differing 
therefrom. Pltfs. were the rogi^red pro- 
prietors of a Trade Mark No. 821,009 regis- 
tered in 1910 consisting of the words Trimty 
Street, Street being in small letters, above a 
triangle within which was a monogram, Sc 
the word Brand *’ below the triangle. On 
tbeir hosie^, however, they had used a 
mark consisting of the words “ Trinity 
Street Brand,** above All Pure Wool made 
in England,** the word “ Trinity ** bdng in 
large letters Sc the word ** Street *’ in small 
letters. Sc against those words was Regis- 
tered 321,009.** Defts.* hosiery was dyed 
by a firm, whose works were in Trinity Lane, 
Hinckley, Sc they put on a mark consisting 
of the wwds “ Trinity Dye Sc Finish,” above 
a shield containing a representation of the 
arms of the Borough of Hinckley — Held : 
pltfs., having made a misrepresentation in 
the mark which they had used that it was a 
registered trade mark, had disentitled them- 
selves U) relief Sc that the motion must be 
refused. The costs were ordered to be 
defts.* costs in the action. — Johnson Sc Son 
(Ix)i;aHBOROUGn), Ltd. v. Puffer (W.) Sc 
Co., Ltd. (1930), 47 R. P. C. 05. 

1516a. .] — ^Pltfs. liad for some 

years sold motor car windscreen wipers 
marked with the words “ Yokes- Folberth,** 
C. G. Yokes Sc Co.** & with pltfs.* address. 
Such wipers were manufactured for pltfs. 
by tlxe C. Co. under’ an agreement which 
prohibited the C. Co. from manufacturing 
such wipers otherwise than to pltfs.* order & 
from selling such wipers to persons other than 
pltfs. The C. Co. wrongfully sold a number 
of such wipers marked as above to deft. E., 
who resold a number of such wipers to defts. 
The Marble Arch Motor Supplies, Ltd., who 
resold to the public. Pltfs. instituted an 
action against defts., claiming an injunction 
to restrain passing off, an inquiry as to dam- 
ages, Sc an order for delivery up : — field : 
the wipers complained of had been manu- 
factured Sc sold to deft. E. by the C. Co. 
wrongfully & in breach of duty to pltfs. : 
such wipers, not having been selected or 
marketed by pltfs., were spurious, & the sale 
thereof by defts. constituted actionable 
passing off : both defts. had purchased 
innocently, & there being no evidence of sales 
by defts, of spurious wipers subsequently to 
complaint being made by pltfs., an inquiry 
as to damages must be refused : both defts. 
had, subsequently to complaint being made 
by pltfs., maintained their right to sell the 
spurious wipers, & the action was maintain- 
able. An injunction to restrain passing off 
was panted against both defts., Sc an order 
for delivery up was made against defts. 
Marble Arch Motor Supplies, Ltd. Defts. 
appealed, but the appe^ was, by consent, 
dismissed.— -C. G. Yokes, Ltd. v, Evans 
(F. J.) Sc Marble Arch Motor Supplies, 
Ltd. (1931), 49 B. P. 0. 140, C. A. 

1516b, Inquiry as to damages.] — 0. G. 

Yokes, Ltd. v, Evans (F. J.) Sc Marble 
Arch Motor Supplies, Ltd., No. 1616a, 
ardc. 


PABT V. SECT. 6, SUB-SECT. 6.-E. (b). 

1460 I. XJu of lettcre JiEQ--Whciher bar fo rrftcAl— A noeudes v, James Btedman Hbxdbbboks SwebTS, Ltd. (1627). 
40 C. L. R. 48.— AU8. 
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1516c* Order for delivery up.] — 0. G. 

VoKBS, I/TD. V. Evans (P. J.) & Marble 
Arch Motor Supplies, Ltd., No. 1516a, 
ante. 

1557a* •.] — Bespa. had usod for many 

years in India a tickot containing a picture 
of a lotus flower & also a combinaton of 
three marks, one of which also contained a 
picture of a lotus flower. Applts. had 
adopted a ticket with a different picture, 
but also including a lotus flower, A: a combina- 
tion of three marks similar in general appear- 
ance to resps.* three marks, but with a rose 
instead of a lotus flower. The ct. at Allaha- 
bad found that applts. bad adopted these 
marks fraudulently, & that they were cal- 
culated to lead to passing oil, &. granted an 
injunction & damages. No case of actual 
deception was proved. The estimate of 
damages in patiiculars to the plaint which 
was verified by affidavit was Bs.26,000. 
The ct. awarded damages on the following 
basis : applts. were proved to have sold 
cloth bearing the marks complained of to 
the value of Rs.3,200,000 ; the ct. assumed 


that, if offered without these marks, only 
40 per cent, of this quantity would have 
been sold, & gave as damages 9 per cent, as 
profit on the remaining 60 per cent., i*.c. 
Ks. 172,800. Applts. appealed ; — Held: the 
injunction was rightly granted, but the 
damages must be calculated by estimating 
the trade lost to resps. by reason of the use 
of applts.* marks. the damages should be 
reduced to Rs.07,000. — JUGOi Lal-Kamla- 
PAT & Juaon.AL - Kabila PAT Mills of 
Cawnpoue V. Swadeshi Co., Ltd. (1928), 
46 R. P. C. 74, P. C. 

1570. Add. Annoialions : — Apld. The Young Sid, 
[1929] P. 190 ; Co-operative Wholesale 
Society, Ltd. v. Lally (1930), 23 B. W. C. C. 
513. Refd. Brown v. Dagenham U. D. C, 
(1929), 98 L. J. K. B. 505 ; Clark v. Urquhart, 
Stracey v. Urquhait, [1930] A. C. 28 ; Lloyd 
del Pacilico v. Board of Ti*ade (1930), 40 
T. L. R. 476 ; London Welsh Estates, Ltd. 
V. Philip (1931), 144 L. T. 643; Midland 
Employers* Mutual Assurance, Ltd. t\ I^ewis 
(1930), 23 B. W. C. C. 192. 


Part VI. — Royal Arms. 

1586a. Application for transfer to Assocn. v. Sloan, Ltd. (1931), 48 R. P. C. 

King’s Bench Division— For trial by Jury at 387. 

Assizes.] — Royal Warrant Holders 


part V. SECT. 6, sub-sect. 7.— 
F. (b) ii. 

1638 i. Whether granted— lieasmahle 


mobaftitity of damage in be shown .) — 
BiiKWSTER Transport Co. v. Rocky 
Mt. Tours St Transpcjett Co. (Altu.), 
[1929] 4 D. L. R. 413.— CAN. 


PART V. SECT. 6, SUB-SECT. 7.— 
F. (c). 

1659 iii. .]— JuGGt Lal-Kama- 

LAP AT r. Swadeshi Mills Co., Ltd. 
(1928), L. R. .'')C Ind. App. 1.— IND. 
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Cases 25—115. English and Empire Digest Supplement. 

TRAMWAYS AND LIGHT RAILWAYS. 

Part I. — Tramways. 

25. Add. Annotation : — Consd. West Midlands 115. Add. Annotation : — Generally ^ Raid. Oxfoj^ 
Joint Electricity Authority v. Pitt, Minister Corpn. v. Oxford Electric Co. (193(1), 143 L. T. 

of Transport v. Pitt. [1932] 2 K. B. 1. 577. 


PART 1. SECT. 3, SUB-SECT. 4.— A. 

34 i. Extent of obligation to repair .] — 
The Hobart Tramway Company’s Act. 
1884, by sect. 15 (2), requires tbo 
Hobart Corpn. as the successor of tfte 
Tramway Co., ** to cause the place 
where the road is opened or broken up, 
to be fenced & watched. & to be 
properly lighted at night where this 
is necessary for the public safety ** ; — 
Heid : the qualiflotvtinn expressed by 
the words “ where this is necessary, 
etc., extends to the whole sub-sect. — 
Seymour v. Hobart Corpn., 22 
Tas. L. R. 46.— AUS. 

PART I. SECT. 4. SUB-SECT. 8. 

m i. What ammintf to breach .] — 

Glasgow Corpn. v. SritATHERN, [1929] 

S. C. (J.) 5.-- SCOT. 

PART IV. 

h (p. 365) i. .] — A street railway 

company operating within a provincje, 
originally Incorporated by a provincial 
lepislatxiro, but whose undertaking was 
snbsequortly declared by a Dominion 
Act to be a work for the general advan- 
tage of Canada, is not subject to the 
jurisdiclion of a public service com- 
mission created bv the province, but 
the execution of Its powers is, by the 

E rovlsions of the Railway Act, within 
tie Jurisdiction of the Board of Rail- 
way Comrs. for Canada. — Quebec Rt. 
Light & Power Co. v. Montcalm 
Land a?., [19281 1 D. L. R. 143 ; 34 , 
Can. Ry. Cas. 275 ; [19271 S. C. R. ! 
645.— CAN. 

ff (p. 365) i. Exemption — Con- 

tract i}f agreement .] — In an action to 
recover from deft, co,’ certain fees 
alleged to be payable imder a bye-law 
of pltf. corpn. passed under l^iiblic 
Vehicles Act, R. S. O., 1927, s. 4 
Held: an agreement for exemption 
from taxation applied to the operation i 
of vehicles partly within & partly ! 
without the city.— O ttawa ij. Ottawa j 
Electric Co., (1930] 1 JJ. L. R. 5,5i ; J 
36C. R.C. 192; 64 O. L. R, 537.— CAN. | 

fl (p. 36G> i. Symons v. i 

WtNNri*E(j Elec. Co., [19281 1 D. L. R. 
159 : 37 Man. L. R. 170; [19271 3 1 
W. vV. R. 6f*0 ; affg. S. C. siUf nom. , 
WlNN'IPEO Ei.ec. Co.?\ Stmonh, [1929] 

2 D. L. R. 197 ; [1928] S. C. U. 627.— 1 
CAN. I 

fl (p. 366) ll. .]— Morgan | 

f.BitiTi.sH Columbia Electric R\ - Co. , i 
[1930) 2 W. W. R. 776; 4 D. L. R. j 
30 ; 42 B. C. R. 382.- CAN. I 

fl (p. 366) ill. .1 — Allen r. 

Edmonton (City), [1930] 2 W. W. R. 
25 ; 3 1>. L. R. 530 ; 37 C. R. C. 23 ; 21 
Alta. L. R. 458.— CAN. 

ff (p. 366) iv. .y-Ilcb]: 

t was the duty of dofts.’ motorman to 
take all precautions to avoid a danger 
which wap rt^asonably to be uutiei- 
pat«)d ; but ho could not have ant Ini- 
paled that the driver of the automobile 
which be saw In front of him was going 
to run her vchlclo out from the kerb 
so as to be in his way, & when he saw 
that an accident was imminent he did 


everything possible to prevent a 
colUsion. — Malonet v. Hamilton St. 
R. Co., (19301 1 D. L. R. 268; 36 
C. R. 0. 211 ; 64 O. L. R. 444.— CAN. 

IT (p. 366) i. .] — Mercer 

V. Brihsh Columbia Electric Ry. 
Oo„ [1931] 1 W. W. R. 650.— CAN. 

rr. (p. 366) il. .]— When a 

slujct ear Is travelling on its own right 
of way, not on a highway, the high 
Hp(;od of tile car is not a ground of 
negligence unless there was some reason 
for the motor man anticipating an 
emeigcuicy. — Kixon r. Ottaw^a Eucy”* 
TiiK’ Ry. Co., 11932] O. R. 389; 3 
]). L. R .263. ■ CAN. 

aaa (p. 366) I. .]— Pronetc 

V. Winnipeg Selkirk & Lake Winni- 
peg Ry. Co.. (19281 2 D. L. R. 725 ; 
[19281 1 W. W. R. 857 ; 34 Can. Ry. 
Cas. 261 ; 37 Man. L. R. 320 ; revsd. sub 
nom. Winnipeg, Selkirk & Lake 
W iNNi»>KO Ry. Co. v. Pronrk, [1929] 
2 1). L. 11. 81; a C. R. 314; 35 Can. 
Ry. Cos. 124 ; rmd., [1932] 3 W. W. R. 
440 P. C.— CAN. 

aaa (p. 366) ii. .) — The 

duty of a railway co. towards its 
passengers for hh*e is to take reason- 
able care, including in that the uso of 
skill & foresight, to see that it« carriages 
are reasonably safe for persons \Lsing 
thorn in the oi*dlnary & customar>' 
manner & with reasonable care ; but 
this does not mean that the oo. shouJcl 
be bold to have ahsoluteJ}' waiTanted 
their safety. With respect to the 
i consti-urtionul tyi)o of the steps of 
I street railway cars, the duty of the co. 
j under the above rule is fulillled when 
! it pimdiases from the best mami- 
! factuiers eqidpinent of the typo 
I cu.=itoniarlly used for that traflic or 
itself manufactures such eiiuipnient 
in accordance with the design custom- 
arily employed by street railway 
companies ; provided, of course, there 
is no special defect in the individual 
car In question. — Gkbbie v. Saska- 
toon, City or. [1930J 2 W. W. R. 625 ; 
4 D. L. R. 543.— CAN. 

hh (p. 367) i. Slippery step.]— 

CfiriTENDALE », WINNIPEG KLEC. Co., 
(19281 1 D. L. R.920; [1928] I W. W. K. 
238 ; 37 Man. L. R. 207.— CAN. 

hh (p. .367) ii. Displacement of 

platform on street.] — Eeidel v. Winni- 
peg Electric Co., (19281 3 D. L. R. 
570 ; [1 928 12 W. W. R. 601 ; 34 Can. Ry. 
Cas. 267 : 37 Man. L. 11. 412; revsd., 
sub nom. Winnipeg Electric Co. v. 
Zeioel, (19291 3 D. L. R.OlO; S. C. R. 
538.— CAN. 

11 (p. 367). Affd. sub nom. Winnipeg 
Electric Co. v. Soivn , [19281 2 D. L. R. 
420; [1928JS.C.R.52; 34 Can. Ry. Ca.s. 
260.— CAN. 

00 (p. 367). Revsd. sub nom. Winni- 
peg KlectricCo V. Odeoaard, [19281 
2 I). L. K. 297 ; [1928J S. C. K. 192.— 
CAN. 

CO (p. 367) I. Starting car 1>efrre 

passrngfT seated.] — The evidenco 
shoined that a female passenger entered 
a street car in the winter Hea.son, & 


that there was water, snow & slush on 
the floor of the oar at the time. While 
pltf. was in the front vestibule of the 
car, tr^ng carefully to reach a sea^ 
the operator of the oar suddenly, & 
before pltf. hod reached a seat or a 
position of safety, started the oar. 
Pltf. was thrown down & her leg 
broken : — Held : the operator, know- 
ing the condition of the floor of the car, 
was negligent. — Gliok v. Nova Scotia 
Tramways & Power Co. (1928), 60 
N. S. R. 198.— CAN. 

00 (p. 367) ii. Collision vnth 

auionMle — Injury to plaintiff by avio- 
w>Wte.l— A thonas V. Ottawa Elec- 
tric Ry. Co., [1931] S. C. R. 139 ; 2 
D. L. R. 473.— CAN. 

oo (p. 367) ill. Misleading notice 

in car.] — Pltf., a passenger In a street- 
car operated by deft. Commission, was 
Injurad by a fall from the car & sued 
the Commission & a taxicab oo. for 
damages. I^ltf. was standing on tho 
treadle of the car, when the emergency 
brake was suddenly applied &: she was 
thrown against the exit door which 
opened & she fell Into the road : — 
Held: tho not loo “ Do not stand on 
the treuulle unless you wish to leave the 
oar ” w'as an Invitation to stand on it 
if one wished to leave the car, & Implied 
that It was a proper & safe place to 
stand whilst the ear was In motion. 
Tho Commission was therefora liable 
for ncgUgence. — Morton v. National 
Taxi, Ltd., ifc Toronto Transporta- 
tion Commission, [1930] 4 D. L. R. 
785 ; 66 O. L. R. 3.— CAN. 

tt (p. 367) i. .) — South Aus- 

trai.ian Railways Combs, r. Barnir 
(1927), 40 C. L. R. 179.— AUS. 

sa. Agreement between street railway 
t£' municipality — Not enforceable by 
private individval.y—Ex p. New' Bruns- 
wick Power Co. (N. B.), [1928] 1 
D. L. R. 332.— CAN. 

sb. Ontario Railway Act, 1913, 
s. 246'— A'of applicable to railuxiy 
declared to he for general advantage of 
Canada.] — Held : the railway being 
one of Dominion status, h. 246 has 
no applieutiou In so far as it is sought 
thereby to impose an obligation on 
the municipality to assume the owner- 
ship of the railw^ay or in default submit 
to the continued exeralse of the co-’s 
privileges, notwithstanding the expira- 
tion of tho term of the franchise, — 
Merhition V. Niagara, St. Cath- 
erines & Toronto Ry. CSo., [1931] 
1 D. L. R. 371 ; 65 O. L. R. 663; 
affd., [1931] 2 J). L. R. 161 ; 66 O. L. H, 
500. -CAN. 

sd. Limitation of action.] — Tho boneflt 
of sect. 00 of (jonsolldated Railway 
5c Light Co. Act, 1896, which pro- 
vides that actions for any damage or 
injury sustained by reason of the tram- 
I w'ay or railway or tho works or opera- 
tions of the CO. shall be commenced 
within six months after tho time when 
such damage was Hustained, extends 
to employees of the co. as well os to the 
CO. itself. — Bentley v. Allen Sc 
Young, [1932] 1 W. W. R. 399.— CAN. 
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TRESPASS. 


Part I. — In General. 


50. Add. Citaiiona : — suh nom. Biogs v. Green- 
PiBrj> & Bender, 8 Mod. Kep. 217 ; avb nom. 


Briggs v. Greinpeild & Benger, I Stra. 

010 . 


Part II. — ^Trespass to Land 


99. Add, Annotation : — Consd. Port of London. 
Authority v. Canvey Island Comrs. (1931), 
101 L. jr. Ch. 63. 

116. Add. Annotations : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63; Stillwell v. Windsor 
Corpn. (1932), 76 Sol. Jo. 433. 

133. Add. Annotation: — As to (1) Refd. Port of 
Ijondon Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

236. Add. Annotation : — ^Refd. Callard v. Beeney, 
[1930] 1 K. B. 353. 

247a. Holding public meeting on private land.] 

— Pltf. CO. was formed to acquire & did in 
fact acquire land at II. to be laid out as a 
garden city under & by virtue of powers con- 
ferred by a private Act of Parliament. The 
roads in the garden city were vested in the 
pltfs. & were to remain so vested until made 
up & taken over by the highway authority. 
Deft, gave notice that he intended to hold an 
open air meeting in the neighbourhood of a 
chinch on pltfs.* property at the junction 


of two roads. These roads were not barred, 
but notices had been posted upon them 
announcing that they were private roads. 
They were not dedicated to the public, nor 
had they been taken over by the highway 
authority. Pltfs. having sought an injunc- 
tion : — Held : it being clear that there was 
no public right of way along the roads in 
question, it was unnecessary to discuss the 
question about any right of holding a meeting 
at the junction of the roads, &- pltfs. were 
entitled to an injunction. — Hampstead 
Garden Suburb Trust, Ltd. v. Denbow 
(1913), 77 J. P. 318. 

258. Add. Annotation : — Refd. Grant v. Derwent 
[1929] I Ch. 390. 

308a. No right to set up Jus tertii.] — In an action 
of trespass a deft, cannot set up a jus tertii 
against a possessory title. — Nicholls v. 
Ely Beet Sugar Factory, [1931] 2 Ch. 84 ; 
100 L. J. Ch. 259 ; 145 L. T. 113. 

362a. Repair.] — To an action on the 

case for prostrating part, & building on part, 


PART I. SECT. 1. 

22 i. Jntfrfcrvnce with super - 

incwnJberU air — B(hHc 8 traversing air 
without touch [ng ground — Bullets.}— 
Deft., who at the time wiw? upon hla 
own property, flrod a bullet from a 
rifle at & killed pltf.’s cat wbicb was 
then on a abed on tbo adjoining 
property occupied by pltf. The Judge 
directed the jury that deft, had com- 
mitted a treapaHs for which he was 
liable in damages to pltf. : — Held : 
the direction was right. — OAVirs v. 
Bbnnison, 22 Tos. L. H. 52.— AUS. 

PART II. SECT. 3, SUB-SECT. 1.— A. 

62 XX. . — Hollingsworth 

& Whitney, Ltd. v. Wrighi\ 11930] 
3 D. L. R. 996.— CAN. 

b i. Lease by committee — 

Trespass by owner. \ — Pearson v. 
Duke, [19311 2 W. W. R. 442.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— 
C. (a). 

g (p. 384) i. .] — Clarke v. 

Coburn Lumber Co. (1929), 1 M. P. R. 
579.— CAN. 


PART II. SECT. 8, SUB-SECT. 4.— A. 

■a. Locaiee of Crovm lands .] — Hamm 
V. Kbokback & Co., B \LL r. Krokback 
& Oo. (1928), 34 O. W. N. 81 ; affg .. 
[1928] 2 D. L, R. 389.— CAN. 


PART 11. SECT. 8. SUB-SECT. 4.— 
H. (a). 

q J, ,] — A painter em- 

ployed under a contract with a hrm of 
manufacturers, nainted on the wall of a 
Shop occupied by a tenant an adver- 
tising sign. He did the work with the 
petxmsaion of the tenant, being under 
the impression that the tenant was the 
owner, & here presented to his em- 


ployers that ho had the owner’s per- 
niisslon. In an actior by the owner 
of the property claiming damages 
against the painter & his employers : — 
Held : the owner was entitled to 
damages against both dofU., the matter 
complained of being of such a per- 
manent nature as to cause Injury to 
the' r(‘ ve'rsion. — Birtohnkll v. W alker 
(Fred.) & Co. Pty., Ltd. (1930), 
Argus L. R. 176.— AUS. 

PART 11. SECT, 5. SUB-SECT. 6.— B. 

1 (p. 400) i. .1 — On an appeal 

from a judgment whortsby pltf. in an 
action for trespass was aw’^arded vindic- 
tive damages in addition to special dain- 
ag»?H, held that. In view of deft. ’s persiKt- 
enco in trespassing In dc^flanco of pllf.’s 
ro<iucsts to desist, his violent & abusive 
conduct toward'* pltf,, & the par- 
ticularly InjuilouH & malicious manner 
In wiiloh certain of the trespasses wcixj 
committed, the allowancM' of vlndictlvo 
damages was justified & the amount 
thereof should not be reduced. — 
Spenuer V. GRAN'r, [1928] 1 D. L. H. 
820 ; [1928] 1 W. W. R. 190 ; 22 Sask. 
L. R. 365.— CAN. 

b (p. 401) 1. Depreciation in 

value of property — Unlawful removal 
of remains of ouUding. 1 — Simon r, 
Gastonouay, [1931] 2 D. L. R. 75; 
2 M. P. R. 470.— CAN. 

PART II. SECT. 6, SUB-SECT. 2.--B. 

• 0 . Possession of mother .] — The pos- 
session of a mother will not be oon- 
sidered tortious as against the heir, 
being her own child, but will rather be 
treated as the possession of a guardian. 
—Doe d. Hoak v. Empey (1834), 3 
O. S. 488.— CAN. 

PART II. SECT. 6, SUB-SECT. 8,— B. 

■d. Long possession of easement .] — 
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Brown v. Street (1844), 1 U, C. R. 
124.— CAN. 


PART 11. SECT. 6, SUB-SECT. 6. 

• i. .]— The moneys pay- 

able under an agreonient for the sale 
of land were assigned to deft, bank, 
&L the purchaser, who was In possession 
& had dcfnaltcd in his payments, 
agreed with the bank to pay over to it 
the proceeds of tlic crop on the part 
of the land w^hich liad been broken but 
bad not been summer-fa bowed for 
several yearn, Si also agi'eed to summer- 
fa ilow' It without delay. Ho, however, 
ha\lng ueglect(id to summcr-fallow' it, 
alt hough the bank told him that if ho 
did not do so It would ; &. having 
failed to carr> out h promise given by 
him to the weed Inspector to plough 
under the weeds, one C., acting 
under instnictlona from the baiik, 
enU'red on the land & had ploughed 
under the vvoi^ds on a part of it w hen he 
was ordered otl by the pui-cba*'er : — 
Held : the bank & C. were liable to tUo 
purchdser for damages for trespass. 
The bank was not In the j»osiLlon of a 
pt'rson who has a tight to abate a 
nuisance with i>r without notice even 
If a nuisance exMed ; nor, in the 
absence of a contract giving it a right 
of entry, had It a right to enter on the 
principle that it was entitled t<» pre- 
serve Its securitv or prtnent itj* ln»palr- 
merit ; & the evidemie did not 'support 
a Ondl ng that the entry was by lerve Sc 
licence. — Royal Bank of Canada v. 
Bendiksen & Ireland, [1928] 2 
VV. W. R. 27.— CAN. 

PART II. SECT. 6, SUB-SECT. 9. 

it. Mistake as to land entered upon.]— 
Munro V. Binder Lumber Sc Milung 
Co. (1925), 62 N. B. R. 487.— CAN. 



CfMM 8eea— 786a. English and Empibe Digest Supplement. 


of a wall, & laying materials on a close, in 
which wall close pltf. was interested as 
reversioner, deft, pleaded that his own 
dwelling-house, which he Was repairing, 
accidentally without his default fell upon 
the wall & threw it down, & that after- 
wai'ds, & before action brought, & within a 
reasonable time, deft, carefully, & at his own 
expense, erected & built the said wall upon 
the said close, in & about such erecting & 
building, necessarily & unavoidably com- 


mitted the grievances, etc., doing no un- 
necessary damage, etc., & thereupon & then, 
to wit at the times when, etc., at his own 
expense, repaired all damages sustained by 
^tf. by reason of the grievances, etc. ; — 
Held : on demurrer, no answer to the 
action. — Taylob v, Stbndaix (1846), 3 
Dow. & L. 161 ; 7 Q. B. 634 ; 14 L. J, Q. B. 
301 ; 6 L. T. O. S. 214 ; 9 Jur. 1096 ; 116 
B. R. 620. 


Part ill. — ^Trespass to Goods. 

448a. Bottles marked with name of plaintiff — duty on resp. to ascertain which bottles were 

Refilled by defendant.] — Applis., who were applts.’ property, & the action failed, 

manufacture! s of aerated water, marked As in the paiticular case the requests to 


name on the bottles & claimed an 
exclusive right of property in them. Resp. 
was a grocer who had no contractual relation- 
ship with applts., &> he had in his shop a 
soda fountain by means of which he supplied 
customers with aerated beverages for con- 
sumption off the premises. The custemers 
had to bring a bottle or other receptacle, & 
in practice resp. filled it without examination 
& without inquiring into the customer’s 
right to use it. Occasionally applts.’ bottles 
were used in this way. In an action by 
applts. against resp. to restrain him from 
receiving from customers bottles marked 
with applts.’ name for the purpose of hlling 
them with beverages : — Held : there was no 


fill the bottles were in the nature of a trap 
order & were made with the authority of 
applts., no case of trespass w^as proved & 
for this reason the action failed (per CUB.). — 
Leitch (William) & Co., Ltd. v , Leydon, 
Barb (A, G.) & Co., Ltd. r. Macgeoghkgan, 
[1931] A. C. 90 ; 100 L. J. P. C. 10 ; 144 
L. T. 218 ; 47 T. L. R. 81 ; 74 Sol. Jo. 
836, H. L. 

Add, Ciiaiiotis : — sub nom, Bioos r. Benoeb, 
2 Ld. Raym. 1372 ; sub iiom, Bkigos v. 
Greinfeii.d & Bengeb, 1 Stra. 610. 

,. Trap order.] — Leitch (William) & Co., 
Ltd. V, Leydon, Barb (A. G.) & Co., Ltd. 
V, Macgeogheoan, No. 448a, ante. 


Part IV. — ^Trespass to the Person. 


647* Add, Annotation : — Consd. Horsfield v. Brown, 
[1932] 1 K. B. 356. 

733a. .] — If A., having no 

right to apprehend B., direct a police officer 
to take B., & he do so, B, may maintain an 
action for false imprisonment against A. ; 
but if A, merely make a statement to the 
officer, leaving it to him to act or not as he 


thinks proper, & the officer then take A., 

B. ’s remedy against A. is, if any, by action 
on the case. — Hopkins v, Ckowe (1836), 7 

C. & P. 373 ; 173 E. R. 166, N. P. ; subse- 
quent proceedings, 4 Ad. & El. 774. 

Jnnotalions : — Distd. HudsOD v, Howard (1837), 1 Jur. 658, 
Befd. Klue v, Everehed (1847), 10 Q. B. 143: Read t). 
Coker (1863), 13 C. B. 860 ; Derecourt v. Corblahley (1866), 
1 Jur. N. S. 870. 


PART III. SECT. 1, SUB-SECT. 1.— 
B, (a). 

433 i. Jccidental act — Arising fn/rn 
negligence — Ship.] — ^Wolverine S.S. 
Co. V. Canadian Dredging Co., 
[19301 4 D. L. R. 684; 66 O. L. R. 
641. —CAN. 

PART III. SECT. 5, SUB-SECT. 8.— B. 

q i, .1 — In an action for ncgll- 

(^Dce causing damage to goods tbe 
measure of damages Is the depreciation 
in tbe value of the goods os the result 
of the accident. — OorucY v. Finkel- 
8TEIN, [19281 3 D. L. R. 671 ; [1928] 
3 W. W. R. 89.— CAN. 

PART IV. SECT. 1, SUB-SECT. 6.— D. 

644 vil. .1 — McNkiix v, HilX 

(Sttsk,), [1929J 2 D. L. R. 296.— CAN. 

PART rv. SECT. 1. SUB-SECT. 5.— F. 

sp. Assault by bailiff — Independent 
contractor.] — Deft. co. authorised deft. 
B., who carried on business as a 
licensed baillfT, to seize a motor car 
under a conditional sale agreement. 
In the course of tbe seizure B. broke 
^n pltf.*B garage, & assaulted pltf. 
Damages were awarded pltf. against 
both defts. Tbe co. appealed : — 


Held : the bailiff was an independent 
contractor & the oo, was not uablo. — 
Roman v. Motob<'AR Loan Co., Ltd., 

6 Burns, [19301 1 W. W. R. 775 ; 8 
D. L. R. 296 : 42 B. C. R. 457.— CAN. 

PART IV. SECT. 1, SUB-SECT. 7. 

i, J^ovocaiion to assault.] 

— On appeal from a judgment tor pltf. 
in an action for aasauit the damages 
were reduced to $10, tbe assault bavmg 
been merely a technical one, which 
apparently bad been courted by pltf. 
with a view to an action for damages. — 
Hodokinson V. Martin, [1928] 3 
W. W. R. 763.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

731 i. Charge made to 

police o0cer — No further action by 
defendant.] — Mann v. RARinusaEN, 
[192813D.L.R.319;(1928J2W.W.R. 
278 ; 23 Alta. L. R. 615.— CAN. 

731 II. Jvcorred repetition 

of statement made by defendant causing 
arrest.] — Sparks v. Joseph (1868), 

7 C. P. 69.— CAN. 

0 J, Detention without formal 

arrest.] — A felony having been com- 
mitted, a civic guard requested tbe 
two pltfs., whom be suspected of com- 
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plicity in the crime, to go to the civic 
guards' barracks, which pltfs. volun- 
tarily did. When they reached the 
baiTUcks they were quostioued by 
deft., the chief superiutendent of the 
civic guards for the couoty. & were 
then detained In the barracks while 
the guards were endeavouring to pro- 
cure evidence. They were not charged 
with any crime, nor were they formally 
arrested. They were detained In the 
barracks from an early hour of the 
morning of one day until the evening 
of the following day, when, In coiiso- 
qnence of a letter of complaint from 
their solr., they were formally arrested 
& charged with the crime &; brou^t 
before a peace comr., who remanded 
them on bai] to the next district ct. 
At that ct. tbe charge was dismissed. 
It was admitted that pltfs. could have 
been brought before a peace comr. on 
either of the two days during which 
they were detained. Each of pltfs, 
then brought a civil bill against deft, 
for damages for false Imprisonment 
Held : the detention of pltfs, amounted 
in law to Imprisonment, as It was a 
total restraint of their liberty imposed 
on them by tbe action of the Guaprds. 
It was the duty of deft., aa tbe ofBoer 
responsible for such detention, to have 
brought pltfs. before a peace comr. as 
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769. Add. Annotation: — As to (1) Refd. Lazard 

Bros. & Co. V. Banque Industrielle de Moscou, 852. Add. Annotation : — ^Refd. Chapman v. Elles- 
Lazard Bros. & Co. v. Midland Bank. Ltd. mere (ip32), 48 T. L. R. 309. 

(1931), 101 L. J. K. B. 65. 


soon as he reasonably could. Accord* 
Imrlyt as he did not do so. he was liable 
to pltfs. in damaere<) in respect of the 
period that elapsed between the time 
when deft, could reasonably have 
brought puts, before a peace comr. A 
the time when he In fact did so. — 
Dunnr V. Clinton, I1930J I. R. 366. — 
IR. 

0 ii. Submttting to he searched.] 

— Pltf. when shopping In deft.*B store 
was wrongly accused by a house 


detective of theft. &, in order to prevent 
the necessity of actual force being used 
or the creating of a scene, went at the 
detective's request with her & the 
latter’s assistant to a n)om where he 
was searched : — Heid : deft, was liable 
in datnages for false imprisonment. — 
Conn v. David Spencer, Ltd., [1930] 
1 W. W. R. 26 ; I D. L. R. 806 ; 42 
B. C. R. 128.— CAN. 

PART IV. SECT. 2. SUB-SECT. 3. 
■a. fTorranf issued in course of duty 


— By clerk of court — No liahility .] — 
Nalty V. Howell (1929), S. A. S. R. 
23.— AUS, 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

766 i. Arrest on civil process — 
Defective affidavit to hold to bail — 
Failure to allege notice in writing to 
debtor as required by Judicature Act. 
R. S. N. B.. 1927, 8. 32.1— Elston v. 
Purdy (1929), 1 M. P. R. 421.— CAN. 
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TROVER AND DETINUE. 

Part I. — Nature and Subject-Matter. 

68. Add. Annotation : — Refd. Banco de Portugal v. Watorlow & Sons, Lt^. (1081), 100 L. J. K. B. 465. 


Part II. — Liability for Conversion and Detinue 


99. Add. Annotation : — Apprvd. Oakley v. Lyster, 
[1931] 1 K. B. 148. 

100. Add. Annotation : — Apprvd. Oakley v. Lyster, 
[1031] 1 K. B. 148. 

102. Add. Annotations : — Consd. Fent/on Textile 
Assocn. V. Thomas (1929), 45 T. L. R. 204. 
Refd. Leitch (William) & Co. i». Leydon, 
Barr (A. G.) & Co. v. Macgeoghegan (1930), 
47 T. L. R. 81, H. L. ; United Fruit Go. r. 
Frederick Leyland & Co. (1930), 47 T. L. R. 
33 ; Savory & Co. v. Llovds Bank. Ltd., 
[1932] 2 K.‘B. 122. 

106a. ]— There may be a conversion of 

goods even though deft, has never been in 
physical pos.session of them, if his act amounts 
to an absolute denial Sc repudiation of pltf.’s 
right. — Oaktjiv v . Lyster, [1931] 1 K. B. 
148 ; 100 L. .T. K. B. 177 ; 144 L. T. 303, 
C. A. 

113. Add. Annotation : — Refd. De Tchiliatchef v. 
SaJerni Coupling, JJd., [1932] 1 Ch. 330. 

139. Add. Annotation : — Refd. Spyer v. I*hillipson, 
[1931] 2 Ch. 183. 

142. Add. Annotation : — Refd. Ix^itch (William) 
& Co. V. Leydon, Barr (A. O.) & Co. v. 
Maegeoghegan (1930), 47 T. L. R. 81. 

166. Add. Annotation: — Refd. Buller Co. v. 
Brooks (T. J.), Ltd. (19,30), 142 L. T. 576. 

186a. Delivery to bailee.] — In the end of 

J924 the Metropolitan Police found at the 
house of pltf. A. took into their possession 
a quantity of goods including certain cloth. 
Pltf. was brought before the police ct. on 
charges of receiving, A some of Die evidence 
there given tended to show, but did not 
prove, th(,‘ identity of the cloth which had 
been stolen from a firm of carriers. Pltf. 
was committed for trial at t he l^ndon sessions 
on indictments charging him with having 
l eceived certain of the goods other than the 
clotli knowing thf‘m to liave b(*en stolen. 


& on an indictment charging him with a 
similar offence in respect of the cloth, & in 
Fob. 1925, he was convicted on the first- 
mentioned indictments & sentenced to five 
years* penal servitude. He was never tried 
on the indictment relating to the cloth, but 
it was allowed to remain upon the record. 
On Apr. 2, 1925, pltf. not having as yet made 
any (jredible claim to the cloth, ihe Receiver 
for the Metropolitan Police District handed 
handed it over to the film of carriers, who 
claimed it, taking from them a wiitten 
indemnity. On ,Tan. 16, 1931, pltf., having 
less than six montlis before made an un- 
successful demand for the cloth as his 
property, brought an action against the 
Receiver & the firm of carriers claiming 
damages for detinue & conversion of the 
cloth. The first-nauK^d deft, relied, among 
othcir defences, upon the ihiblic Authorities 
Protection Act, 1893 (c. 01). The jury, 
having heard the evidence, found that it 
did not establish the identity of the cloth 
with that stolen from the carri<^rs, & they 
returned a verdict for pltf. against both 
defts. : — Held : the first deft, in handing 
over the cloth to the second defts. in Aj)r. 
1925, had acted in “ intended execution ” 
of a “ public duty ** within Public Autborities 
Protection Act, 1893 (c. (>1), s. 1, & as the 
action in respect of the act of conversion so 
effected had not been conmienced within 
six montlis after that act, it was not main- 
tainable in respect thereof. Pltf. could not 
elect to rely only on his claim in detinue, 
so as to make the time run from his demand & 
to biing the dat<i of the action within six 
montlis after the cause of action. Therefore, 
judgment should be entered for the first 
deft, against pltf,, Sc for pltf. against the 
second defts. — Beits v. Metropolitan 
Police District Receiver & Carter 
Paterson & Co., Ltd., [1932] 2 K. B. 595 ; 


PART II. SECT. 1. SUB-SECT. 1. 

93 i. Mere deprivation of posses- 

sion not suffirient.] — Id ord«r to snjiport 
an ac'tiori for conversion there must be 
an element of wrong: ; the mere fact of 
possession of the ffoods hy the deft. Is 
not snffieJent. — B ali. v. Sawyeu- 
Massky Co., Ltd. (Susk.), [1929] 4 
D. L. II. 323 ; 2 W. \V. St. 582.~'CAN. 

103 iii. .] — Pltf. CO., importer 

of the K. motor car, gave 1\ the right 
to S€dl its cars, P. found a purchaser 
for a K. car, who wished to trade in 
his old S. car as part payment. P. 
obtained a car from the pltf. co. & 
was debited with the price less his 
commission £346 5«. Od. He paid 
pltf. CO. £46 6s. Od. & the S. car valued 
at £300 waa accepted hy pltf. co. P. 


who had retained possession of the S. 
car, sold it on behalf of pltf. co. to C. 
on hire purchase. C. made default, 
imder his hire purchaso agreement, & 
I',, without authority from pltf. co., 
seized the car, & sold it to deft. co. wlio 
in turn sold It to W. Deft. co. never 
had actual possession of the car. 
Before the sale to W. was completed 
pltf. CO. demanded the car, hut the 
deft. CO. refused to deliver It up & 
completed its purchase from P. & 
its sale to W. P. delivered the car to 
W. Pltf. CO. then sued for conversion 
of the car & the jury found a verdict 
in its favour ; there was 

siifflcient evidence of ownership in 
pltf. CO. & of possession of the oar by 
deft. CO. to justify the finding of the 
jury ; but even if deft. co. had not l>eon 
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in physical possession of the car, its 
denial of pltf. co.’s right amounted to 
a conversion In the circumstances. — 
Motor Dealers Credit Oorpn., Ltd. 

V. Overland (Sydney), Ltd. (1931), 
31 S. K. N. S. W. 516 ; 48 N. S. w! 

W. N. 206.— AUS. 

PART n. SECT. 1. SUB-SECT. 2.— 
A. (b). 

131 I, IrUermeddlina ^oUh goods dis^ 
trainedA — Mort v. Babnbs. [1928] 
V. L. R; 60.— AUS. 


PART II. SECT. 1, SUB-SECT. 

■a. UnjnstifiahJe detention by police 
officer.] — Barjrbtt v. Gallaqiibr 
(1928), 28 S. R. N. S. W. 649; 46 
N. S. W. W. N. 164.— AUS. 
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101 L. J. K. B. 688 ; 147 L. T, 336 ; 06 
J. P. 327 ; 48 T. L. E. 617 ; 76 Sol. Jo. 474 ; 
30 L. G. E. 340. 

188. Add, Annotation: — Refd. Simpson v, 

Maurice’s Exors. (1929), 14 Tax Oas. 680. 
200a. BUI Indorsed to agent for account of 
plaintiff — Deposit by agent to secure advances.] 
— Tbkuttel V, Bahandon (1817), 8 Taunt. 
100 ; 1 Moore, 0. P. 643 ; 129 K, R. 320. 
Afvnoiaticmii : — Apld, Evans v. Kymer (1830), 1 B. & Ad. 
528. Bold. Wookey v. Polo (1820), 4 B. & Aid. 1: 


Sigourney v. Lloyd (1828), 8 B. & O. 622 ; Bank of Bengal 
V, Maoleod (1849), 5 Moo. Ind. App. 1. 

202. Add, Annotation : — Consd. Banco de Portu- 
gal V, Waterlow & Sons, Ltd. (1931), 100 
L. J. K. B. 465. 

206. Add, Annotation : — Refd. Savory & Co. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

245. Add, Annotation : — Refd. Re Mason, [1929] 
1 Ch. 1. 


Part III. — Enforcement of Liability 


488. Add, Annotation : — Refd. Smart Bros, v. Holt, 
[1929] 2 K. B. 303. 

494. Add, Annotation Refd. Slingsby v. District. 
Bank, Lid. (1931), 48 T. J.. R. 114. 

508. After this case add : — 

Contract for whole crop — Sale of part of crop 
to third party.] — See Injunction, No. 853a, 
ante, 

579. Add, Annotation : — Refd. Banco de Portugal 
V, Waterlow & Sons, Ltd. (1931), 47 T. L. R. 
359. 

695. Add, Annotation : — Refd. Banco de Portugal 
V, Waterlow & Sons, Ltd. (1931), 100 L. .1. I 
K. B. 466. 

652. Add, Annotations : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; 
Re Fenton, Ex p, Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 

653a. What must be proved.] — Mills v, Graham 
(1804), 1 Bos. & P. N. R. 140 ; 127 E. K. 
413. 

Jnnotations : — ^Beid. Gledstano v. Hewitt (1831), 1 Tyr. 

443 ; Whitehead v. Harrison (1844), 6 Q. B. 423. 

653b. Proof of taking — What amounts to.] — Trover 
for bricks. Evidence that men fetched them 
away, saying they were ordered by deft., 
& evidence that the cart they took them in 
had on it the same name as deft. ’a, is not 
evidence to go to the jury that deft, took 
them away. — Everest v. Wood (1824), 1 
C. & P. 76 ; 171 E. 11. 1108, N. P. 

664. Add, Annotation : — Consd. P^llis v. Stennhig ! 
& Son, Ltd. (1932), 76 Sol. .To. 232. 

664a. .] — In 1925, a cei-tain piece of 

land, known as B. Lodge, was sold to J. M. 
In the conveyance a quantity of tiinber trees, 
saplings, etc., was excepted out of tiie sale 
by the vendors, who reserved tlu^niselves 
the right to cut & remove them before 


Oct. 11, 1927. In 1926, pltf. purchased the 
timber trees, etc., & proceeded to cut & 
remove them. A large amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, & in these circumstances J. 
& M. stated that pltf. had lost his title thereto 
& forfeited his right to remove it, & they 
claimed it as their property. As the result 
of an action in 1930 against J. & M. it was 
held that the j^roperty in tlie timber remained 
in pltf. after Oct. 11, 1927, & a certain sum 
by way of damages for conversion against J. 
& M. was at the instance of the judge agreed 
between all i^arties to the proceedings & 
awarded pltf. In the meanwhile J. & M. 
purpoi*t-ed to sell the cut timber to the 
present defts. Pltf., who had t4iken no steps 
io enforce the order which he had obtained 
against J . & M., gave notice on June 10, 1930, 
to defts. that the sale by .T. & M. to tlieni was 
ineffective, as J. M. had no title to the 
tiniber, requesting the return of tlie timber 
to him. Defts. having refused & repudiated 
liability, pltf. commenced an action, <& by his 
statement of tdaim asked for a sum by way 
of damages for convei'sion ; the ct)n version 
relied on being the refusal by deft. co. to 
return the timber in compliance with the 
notice of June 10, 1930: — Held: whether 
a judgment in trover was in the alternative 
form or was merely ime for the value of the 
goods or for damages for their conversion, 
it did not by itself apart from special cir- 
cjumstances divest the owner of the property 
of his title thereto unless & until the judgment 
was fully satisfied. — Elli8 v, Stenning 
(John) & Son, [1932] 2 Ch. 81 ; 101 L. J. 
Oh. 401 ; 147 L. T. 449 ; 76 Sol. Jo. 232. 

668. Add, Annotation : — Consd. Ellis v, Stenning 
& Son, Ltd. (1932), 76 Sol. Jo. 232. 

708. Add, Annotation :■ — Consd. Ellis v, Stenning 
& vSon, TM. (1932), 76 Sol. Jb. 232. 


PART II. SECT. 2, SUB-SECT. 3.— 

A. (a). 

g — In an action for con- 

version : — Held : deft. *8 use of the 
property after the action was begun, & 
more especially its denial, in the action, 
of pltf.^ ownership A right to posses* 
don, mnst be regarded as evidence of 
ooDverrion before action. — Canadian 
Obohkstraphonb, Ltd. v, British 
Canadian Trust <3o., ri932] 2 W. W. li. 
618; 4 D. L. R. 86.— CAN. 


PART III. SECT. 2, SUB-SECT. 1.— B. 

871 ll, .] — In an action for 

damages for the conversion of goods it 


is Inciunbent on pltf. to prove beyond 
a doubt title in himself & the right of 
posseHslon. — MiOutchron v. Lioht- 
luoT, (19301 S. C. R. 108 ; 1 D. L. R. 
995 ; ajfg., [19291 1 D. L. R. 971 ; 1 
W. W. R. 094 ; 38 Man. L. R. 160; 
rcvsff., [1928] 2 W. W. R. 240.— CAN. 


PART III. SECT. 2. SUB-SECT. 4.— A. 

h i. Election of remedy ,] — ^Wheixi 

a bailee or agent \vi*ongfiilly sells pro- 
perty the owner may claim in tort, for 
conversion or waive the tort & claim 
the proc/t^eds, but cannot do both. — 
Trusts & Guaranteb Co. v. Brenner, 
11932] O. R. 245 ; 2 D. L. R. 688. ™ 
CAN. 


PART III. SECT. 3. SUB-SECT. 1.— 

B. (k). 

h i. .] — B.vxrEit v. Adams, 

[1930] 1 D. L. R. 278.— CAN. 


PART III. SECT. 3. SUB-SECT. 1.— 

C. (b) I. 

574 iv. .1— Where pltf. has 

the immediate right to the possession 
of goods, the proper measure of 
damages in an action against the sheriff 
for wrongfully taking them Is the value 
of the goods at the time of the con- 
vei’sion. though they were taken imdor 
an execution against a person who had 
performed labour upon them, & for 
which pltf. would be bound to account 
to suen persom — R ankin v. Mitchell 
(1869), 12 N. B. R. (1 Hon.) 405.— CAN. 
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Cases 8—461. 
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TRUSTS AND TRUSTEES. 


Part I.- 

3. Add, Annotation: — Refd. Cotton v, Heyl, 
[19301 1 Oh. 610. 

18. Add, Annotation : — Generally, Refd. Re Blake. 
Re Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

89. Add, Annotation : — Refd. Blackwell v. Black* 
well, [1929] A. 0. 318. 

94. Add, Annotation : — Gonsd. Re Franklin 
Swathling’s Arbitration, [1929] 1 Ch. 238. 

165. Add, Annotation : — Refd. Perrin v, Dickson 
(1929), 45 T. L. R. 621. 

805. Ad<i, Annotations : — Generally, Refd. Re 
Hood, Public Trustee v. Hood (1930), 143 
L. T. 69 1 ; Re Schoales, Schoales v, Schoalos, 
[1930] 2 Ch. 75 ; Keren Kayemeth Le 
Jisroel, Ltd. v, I. R. Comrs. (1931), 47 
T. L. R. 461. 

370a. ** It being my wish that the same should 
be dealt with ’’ as indicated in separate docu- 
ment — ^No separate document prepared.] — 

Re Barton, Barton v. Bourne (1932), 18 
T. L. R. 205. 

401a. “ On the understanding.**] — Where a will 
which named no exor. nor trust<ee directed 
that the estate, under £300, should be given 
to testator’s wife in trust for two children “ on 
the underatanding ” that testator^s father 
provided for the wife so long os she retained 
her present name, the ct. held on motion that 
the condition had no testamentary value, & 
made the grant of letters of administration 


— T rusts. 

with the will annexed to the widow as bene- 
ficially entitled. — Re Dulson (1929), 140 
L. T. 470 i 45 T. L. R. 228. 

409a. .] — Testator, being entitled to two 

leasehold houses situate at P. & at R. respec- 
tively, directed his trustees to allow his 
wife to occupy his house at P. or at R. as 
she should elect, for her life, without the 
payment of any rent : — Held : the widow 
must elect between the two houses, & could 
not enjoy both. — Harry v, Moore (1860), 
3 L. T. 209 ; 6 Jur. N. 8. 883. 

416. Add, Annotation : — Refd. Blackwell r. Black- 
well, [1929] A. 0. 318. 

421. Add, Annotation : — Refd. Garland v, Archer- 
Shee (1930), 142 I.. T. 443. 

427. Add, Annotation : — Refd. Garland v, Archer- 
Sbee (1930), 142 L. T. 443. 

428. Add, Citation 140 L. T. 369. 

438. Add, Annoiatio7i : — Apld. Re Villai\ Public 
Trustee v. Villar, [1029] 1 Ch. 243. 

451. Add, Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. C. 818. 

453. Add, Annotation : — Consd. Blackwell v, 
Blackwell, [1029] A. C. 318. 

480. Add. Citations :--affd- [1^29] A. C. 318 ; 98 
L. J. Ch. 261 ; 140 L. T. 444 ; 45 T. L. R. 
208 ; 73 Sol. Jo. 92, H. L. 

461 . Add, Annotation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 


PART I. SECT. 3, SUB-SECT. 1.— 
A. (a). 


PART I. SECT. 3, SUB-SECT. 3.— 
A. (b) iii. 


37 XV, .1 — Parties taking a deed 

from a person standing in a fiduciary 
relation acquire no tille if the oircuni- 
staucoB should have ])ut them upon 
Inquiry. Neither the Registry of 
Deeds Act nor Statute of Frauds, 
requiring certain tru«t*i to be In writing, 
applf to such a cape. — Miller & Co. 
V. Halifax I’ow'eu Co. (1915), 48 
N. 8. R. 370.-— can. 

PART I. SECT. 3, SUB-SECT. 1.— 
A. (0). 

61 Iv. .1 — -Clarke r. Eby (1867), 

13 Or. 371.--CAN. 

61 V. .i — SMilTt V. Benob (1913), 

24 O. W. R. 621 ; 4 O. W. N. 985 ; 
10 D. L. R. 824.— CAN. 


PART 1. SECT. 8, SUB-SECT. 2.— 
A. (a). 

p I, Orantor must have 

pelted with his interest.] — In order to 
make a deolaration of trust complete 
there must be an offeotlvo, oomplotod 
& irrevocable disposition of the bene- 
ficial Interest of toe person making the 
declaration. — He Garden Estate, 
[193U 1 W. W. R. 395 ; 1 D. L. R. 
991; affd: [19311 2 W. W. R. 849; 
4 J). L. R. 791 ; 25 Alta, L. R. 580.— 
CAN. 


PART I. SECT. 8. SUB-SECT. 8.— 
A. (b) U. 

•a. ** Knowing that he wUX se.e to the 
care dt maintenance of my wife ,**] — 
Held : not sufilciont to create a tinut. — 
He Taarb Waitara, Deere v. Bates, 
119301 N. Z. L. 11. 601.— N.Z. 


8c. ** It is my wish.**] — By his will 
testator gave to his wife, M. K., all 
my property, personal & real, of any 
kind whatsoever.*’ The will then con- 
tinued : “ It is my wish that after her 
decease my son, H, K., have the busi- 
ness premises, biLsineas effects, & all 
my land ” : — Held : M. K. was tenant 
for life of the property left to R. K., 
namely, the businesa premises, the 
business effects, Sc ail testator’s laud, 
& on her death R. K. would be entitled 
to that property absolutely. — He Keith 
Trusts, Keith v, Keith, [19311 I. R. 
730.— m. 


PART I. SECT. 3. SUB-SECT. 3.— F. 

■f. Precatory words following words 
of gi/f.l — Words construed as absolute 
gift in view of the tendency against 
construing merely precatory words as 
a trust. — Re Thomas, [1932] 2 D, L, R. 
334.— CAN. 


PART I. SECT. 8, SUB-SECT. 8.— 
H. (h). 

t i. .1 — Testator after devising 

& bequeathing to his wife ** all my 
personal property, monies, securities, 
everything that I now possess & may 
possess at the tinio of my decease,’* 
then added ** this is my wish (her 
being free to use her own Judgment) 
for her, S. K., to will at her death ’* In 
favour of several objects : — Held : the 
will did not create a precatory trust. — 
He Keyes Estate, Keyes v. Grant, 
[1928] 3 D. L. R. 558 ; [1928] 2 W. W. R, 
296.— CAN. 


PART I. SECT. 3. SUB-SECT. 6.— B. (b), 
429 i. Discretion to select among 
class.] — Testator bequeathed property 
to a certain relative, or among certain 
relatives, who should within five years 
after his death settle in Australia. If 
after five yc.'irs no one was qualified to 
receive the property, his trustees wore 
empowered to extend the time limit 
for a further three yoaro. Sc after the 
lapse of this time were directed to band 
over the property to one or more then 
named beneficiaries , stipnlatlug I they 
think fit the terms on which *’ the 
property was to be lieiided over. The 
trustees were directed to consult two 
persons ** about the dUmosal of the 
property.” The tnistces extended the 
time for the three additional years, 
hut no one of the beneficiaries fulfilled 
the necessary qualification. During 
the period from the death of the 
testator to the disposal of his pronerty 
the trustees were directed ‘*to hand 
over the Income to any aimroved 
object or person ” in Adelaide, 
Australia, or to an Imperial object : — 
Held : the trustees had power to select 
anv one or more of the named bene- 
ficiaries, Sc to apportion the subject- 
matter between them Sc to propose to 
any or all of these bononoiaties a 
reasonable scheme for the application 
of the property to some special purpose 
ancillary to the general objects of the 
recipient in que^lon, & to be Mded 
in the exercise of their discretionary 
power by the answer or answers 
received. Sc to prefer the benoficiaiT 
who was able Sc wUlIng to devote the 
property to any approved object. — He 
Johnson, 119281 8. A. 9. R. 490.— AtMh 
g. For •• [19181 N. Z. L. R. 364 *' 
road «* [1028] N. Z. L. B. 364.” 
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4€2« Add. Annotation Consd , Blackwell v. Black- 
wen, [1929] A. C 818. 

468 « Add. Annoiation : — FoUd. Blackwell v. Black- 
well, [1929] A, C. 318. 

464 . Add. Annotation : — Distd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

466 . Add, Annoiation : — Retd. Blackwell v. Black- 
well, [1929] A. C, 818. 

478 . Add. Annotation : — Refd. Blackwell v. Black- 
weU, [1929] A. 0.818. 

479 . Add. Annotation : — Consd,, Blackwell v. Black- 
well, [1929] A. C 318. 

480 . Add, Amiotation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

484 . Add, Annotation : — Refd. Blackwell v, Black- 
weU, [1929] A. 0. 318. 

487 . Add. Annoiation : — Refd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

493a. After variation of original settlement.] — 

Testator bequeathed his residuary estate upon 
trust for his children in equal shares & 
declared that as to the share of his son K. 
a moiety thereof should be held upon trust 
to pay & make over the same to the trustees 
of a settlement dated Sept. 23, 1916, to be 
held by them upon the trusts of such settle- 
ment, so far as the same should be then 
applicable & capable of taking effect. By 
the settlement so referred to, which was 
made after tlie marriage of E. with his wife 
G., a certain fund was vested in the trustees 
thereof under which E. took the first life 
interest & upon his death G. took an interest 
during her widowhood with remainders over 
upon trusts for E.’s children by his wife G. 
or any future wife. Testator died in 1917, 
& in 1928 the marriage was upon G.*s petition 
dissolved, & an order was made under which 
tlie trusts of the settlement were varied ; the 
effect of this variation being to depiivo E. 
of any interest under the original trusts 
thereof, to give G. an immediate life interest, 
& to vest the settlement fund after her death 
in P.,the only child of her marriage with E.: — 
Held : upon the proper construction of 
testator’s will, the share of B. in his father’s 
residuary estate ought to be held upon the 
trusts of the settlement as originally framed 
without regard to the order varying those 
trusts. — Re Gooch, Gooch r. Gooch, [1929] 
ICh. 740; 08 L. J. Ch. 285 ; 141 L. T. 160. 

496. Add. Annoiation : — Refd. Re Gooch, Gooch v. 
Gooch, [1929] 1 Ch. 740. 

544a. .] — ^Testator directed by his will that 

his residuary real A; personal estate should. 


after the death of his widow, be “ equally 
divided amongst & settled for their own fc 
sole use upon my dear children, & should 
they marry the husband to have no contwl 
over their property.” Testator left him 
surviving three daughters only : — Held : the 
expression in the will of testator was not 
sufficiently precise to raise an execxitory 
trust. — Re Bannister, Bets- Jones v. Ban- 
nister (1921 ), 90 L. J. Ch. 416 ; 126 L. T. 64. 

649. Add, Annotation : — ^Refd. Re Buncombe’s 
Will Trusts, Wrixon-Beeber v, Faversham 
(Earl) (1932), 140 L. T. 412. 

666. Add, Annotation : — Refd. Garland v, Archer- 
Shee (1930), 142 L. T. 443. 

761. Add, Annoiation : — Consd. A.-G. v, Goddard 
(1929), 98 L. J. K, B. 743. 

769a. Agreement to convey to creditor.] — W. being 
indebted to 0., agreed by deed to convey 
his estate to C., upon trust to sell the same, ^ 
to pay off certain debts of W. due to other 
persons, & then the debt due from W. to C., 
& to pay over the surplus, if any, to W. No 
conveyance was executed. 0. being after- 
wards in possession of the estate under a 
fl, fa, issued on a judgment upon a warrant 
of attorney given by W., agreed with W.’s 
agent to purchase the estate. W. ratified 
the contract, but subsequently impeached 
it as one made by a trustee for his own benefit 
& against the interest of the cestui que trust : — 
Held : C. was not a trustee for W., but was a 
creditor holding a security for his debt ; & 
the contract of sale was valid.-* Waters v. 
Groom (1844), 11 Cl. Si Fin. 084 ; 8 E. B. 
1262, H. L. ; affg, S. C. sttb nom. Chambers 
V, Waters (1833), Coop, temp, Brough. 91, 
L. C. 

Annoiaiimi : — Refd. Helling r. Luinlcy (1858), 28 L. J. Ch. 

249. 

782. Add, Annotations: — Refd. I. B. Comrs. v. 
City of Buenos Ayres Tramways Co. (1904), 
Ltd. (1926), 12 Tax Cas. 1125 ; Madras & 
Southern Mahratta By. Co. v, I. B. Comrs. 
(1926), 12 Tax Cas, 1111. 

908. Add, Annotations : — Refd. Perrin v, Dickson 
(1929), 08 L. J. K. B. 683; Re Collier, [1030] 
2 Ch. 37 ; Be Pitts, Cox v, KUsby, [1931] 
1 Ch. 646 ; Cousins v. Sun Life Assurance 
Society (1932), 48 T. L. B. 614. 

929. Add, AnnoMion : — Refd. Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 64. 

966. Add, Annoiation : — Refd. Blakey v, Pendle- 
bury’s Trustees (1931), 47 T. L. R. 603. 

977. Add, Annotation: — Refd. Vemer- Jeffreys v, 
Pinto, [1029] 1 Cb. 401, 


Part II. — ^Trustees. 


1110. After this case add : — 

-.] — See^ note, Trustee Act, 1926 
(c. 19), 8. 36 (1). 


1178. After this case add : — 

.] — See, now, Trustee Act, 1925 (c. 19), 

41 (1). 


PART L SECT. 12, SUB-SECT. 1. 

M. Kffed of non-acceptance by hem- 
llctortciTj— lie B., Canada Trust Co. 

V, Gabdinbr, (19281 1 B. L. R. 601.— 
CAN. 

PART L SECT. 14, SUB-SECT. 2.— 
A. (0) i. 

$44 vili. .J — ^Marshal!, v, 

HIETT SiBBALD, LtD., [1032] 1 

W. W. R.6*0.— CaA. 


PART I. SECT. 14, SUB-SECT. 3.-B. 

to. Cnmpnnv — Application for shares A 
— He Fa DA (Australia), Ltd., Ex p, 
A. L. Brown, [10271 S. A. 9. R. 600.— 
AUS. 

PART II. SECT. 2. SUB-SECT. 1.— A. 

•d. Persons resident in Oreat Itrilain — 
Tenant for life resident in Knglnnd .] — 
Re Bailltr, Whiting v, Cavendish, 

29 


(1028) V. L. B. 171 ; [1928] Argus 
L. R. 12.— AUS. 

PART II. SECT. 2, SUB-SECT. 2.— 
B. (0). 

tf. Jvrisdiciion of court to vary 
jxw'er of appointment ,} — TniPloe Act, 
1925, B. 81. enahlcB the ct. to do any 
admlnlBtratlvo act in the ndroiniatra- 
tion of a truBt, & empowers the ct. In 
a proper cose to vary a power of 



Oases 1170—14908. English and Empibe Digest Supplement. 


1179, Before this case add See, now, Trustee 
Act, 1925 (c. ]9), s. 41 (1)/’ 

t226a, .] — The ct. declined making an order 

allowing a feine sole to propose herself to be 
trustee, on the ground that on her marriage 
her husband might interfere with the trust. — 
Brook v. Brook (1839), 1 Boav. 631 ; 48 
E. K. 1046. 

Anjifitation : — N.F. Tie Dickenson’s Trusts, [1902] W. N. 104. 

1226b. .] — Upon the hearing of a petition 

imder the Settled Estate Act, 1877 (c. 18), 
asking that two ladies, respectively a widow 
& a spinster, tlie then trustees of a will, 
might be authorised to sell the whole or any 
part or parts of the estates devised, the ct. 
in the first instance refused to confer the 
authority upon two ladies, & the petition was 
ordered to stand over generally. Upon 
furtiior evidence showing that petitioners 
had been unable to procui-e any other suit- 
able persons to act as trustees, though they 
had endeavoured to do so, tlio ct. made an 
order C(jnf erring the authority asked for on 
the two ladies during tlieii* joint lives, subject 
to the approval of the ct. in the case of each 
sale. — lie I^ake’s Sktixed Estates, [1894] 
3 Ch. 520 ; 71 U. T. 371 ; 42 W. R. 687 ; 38 
Sol. Jo. 648 ; 8 K. 639. 

1434a. Equitable estate of beneficiary becoming 
legal estate.] — On July 5, 1802, B. & another 
trustee who predeceased him were admitted 
to certain copyhold plots upon trust out of 
the rents & profits to raise k pay an annual 
rent of £7 10s, to H. & his heirs & subject 
thereto in trust for W. & his heirs. Many 
yeat*8 after B.’s death his customary heir C., 
since deceased, was admitted to two plots, 
but no one was admitted to the third ; so 
that on Dec. 31, 1926, the best right to 
admittance was in the customary heirs of C. 
& B, On the same date the equitable title 
to the land stood vested in T. & X. as joint 
tenants in fee, subject to the equitable rent- 
chai'ge then vested in Y., subject to proof of 
his title. On Jan. 1, 1926, the Law of Pro- 
perty Acts came into operation & the copy- 
hold plots were enfrancliised. The ct. being 
asked to deteimine in w hom the legal estates 
in the land & the rentcharge vested ; — Held : 


on the rentcharge becoming a legal rent* 
charge the trustees became bare trustees with 
no longer any active duties to perform. — Be 
Kino’s Theatre Sunderland, Denman 
Picture Houses v. Thompson & Collins 
Enterprises, [1929] 1 Ch. 483 ; 98 L. J. Ch. 
109 ; 140 L. T. 463. 

1492. Add. Annotation : — Retd. Be Blake, Be 
Minahan’s Petition of Right (1931), 100 
L. J. Oh. 261. 

1495. Add. Annotation : — Refd. Re Blake, Be 
Minahan’s Petition of Eight (1931), 100 
L. J. Ch. 261. 

1497. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1499a. Acquisition from married woman trustee — 
In order to defeat Judgment.] — Where the ct. 
in giving judgment against a married woman, 
who is a defaulting trustee, orders that the 
judgment be satisfied out of her separate 
estate, & execution proves useless, it is not 
open to pi If., in a new action, to obtain 
against her judgment in a different form for 
payment of the moneys into court. As 
against her the matter is res judicaia. But if 
it appear that she has transferred the moneys 
to a person with knowledge of the proceed- 
ings against her, action will lie against the 
transferee as constructive trustee. Pltf. 
obtained against the first deft., a married 
woman, judgment for pajnnent out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft, had 
paited with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless, pltf. now brought this action, alleging 
that the first deft, had paid the money to the 
second deft, in order to defeat any judgment 
for the pltf., & that the second deft, received 
the money as constructive trustee : — Held : 
judgment could be given against the second 
deft., who had received the moneys as con- 
structive trustee. — Green v. Weatheriu., 
[1929] 2 Ch. 213; 98 L. J. Ch. 369; 142 
L. T. 216; 45 T. L. R. 494. 


appolntineut of new trustees . — Tie 
Maynb (1928). 28 S. R. N. S. W. 
157 ; 46 N. S. W. W, N. 4fl.— AUS. 


PART II. SECT. 2, SUB-SECT 2.— 
C. (d). 

tg. “ Desire *’ for not leas than three 
trustees — Whether mandatori/ or direc' 
lory .] — Testator by his wiD declared 
that the statutory power of appointing 
new trustees should be exeioisable if 
any of his trustees should go to reside 
out of the Australian States, but 
expressed a desire ” that the number 
of tnistees of the will should always be 
not loss than three. One of the three 
trustees was dead : — Held : It was 
mandatory on such retirement to 
appoint no less than three trustees. — 
lie Matne (1928), 28 S R. N. S. W. 
157 ; 45 N, S. W. W, N. 46.— AUS. 


PART II. SECT. 6, SUB-SECT. 1. 

1423 i. Trustee having no dvtiea to 
perform.] — P., by his will, devised his 
real estate to his tnistee in fee simple 
upon trust for the absolute SL exclusive 
use, enjoyment, benefit, & advance- 


ment of certain named bdneflciarics, 
including K., having invested his 
trustee with powers of selling & 
mortgaging such estete for payment of 
debts, & of loosing He managing same, 
declared that “ if any one of the bene- 
ficiaries under this my will shall die 
without issue, then all his rights, titles, 
& interests which he has acquired bj’^ 
virtue of this ray last will shiill vest in 
^he children of M. P. as tenants In 
common In canal Bhares : — Held : the 
tniHteo named In the will was not a 
bare tmsteo. — He Panapa Waiihopi, 
I192UJ N. Z. L. R. 815.— N.Z. 

PART 11, SECT. 6, SUB-SECT. 2. 

1439 1. Duty to convey legal estate — 
To beneficiaries.] — He Kbith, Keith 
V. Eastern Trust Co. (N. S.), [1929] 
1 D. L. It. 599.— CAN. 

PART II. SECT. 7, SUB-SECT. 1.— 
C. (b) i. 

sh. Property subject to existing con^ 
tract — Trusts Ordinance. 1917, s. 93, 
of Ceylon — When registration necessary.] 
— Haul v. Pelmadull.\ Vaixey Tea 


& Rubber Co., Ltd., [1929] A. C. 662. 
—CEYLON. 

PART II. SECT. 8, SUB-SECT. 3. 

sj. Death of trustee.]— •/?« Gatlin & 
Reid (1923), 54 O. L. R. 1.— CAN. 

PART II. SECT. 8, SUB-SECT. 5. 

sk. OrarU of administration for pur- 
pose of conveying — Invalid appovntmemt 
of trustees .] — Three now trustees of a 
will had been appointed in 1875, Sc 
the trust estate vested In them. Two 
of these trustees died prior to 1907, 
& the third, E.. being desirous of retir- 
ing from the trust, C. & W. wore in that 
year appointed new trustees. This 
appointment was subsequently dis- 
covered to be invalid. The legal estate 

, was never divested from B., who died 
I intestate in the U.S. in 1915, & no 
ropresentation had been raised to his 
ostaio. The ot. gave liberty to a 
rson, who represented some of the 
neficiarfes. to apply for a grantlimlted 
to conveying the legal estate & without 
citing the next of kin . — Re BcOLES, 
[1929] N. I. 63.— IR. 
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Part III. — Administration of Trusts. 


^83a. Misapplication of trust funds — Payment 

to wrong person.] — The indemnity conferred 
on trustees by Trustee Act, 1926 (c. 10), s. 30 
(1), does not apply where a trustee, even 
though as the result of an honest mistake, 
has misapplied trust funds by paying them 
to the wrong person. 

The selling agents of a colliery co., which 
had sold its undertaking & was being 
voluntarily wound up, claimed £19,088 
damages for alleged broach by the co. of the 
agency agreements. There had in fact, as 
the ct. held, been no breaoli of the agreements. 
The liquidator consult-ed the solrs. of a large 
shaieholder, who was opposed to the claim, 
& they said they had advised their client 
that there was a valid claim hut that the 
amount of damages was uncertain. With- 
out taking fuilher advice or obtaining the 
opinion of the ct..,a course the liquidator had 
recognised to be open to him, the liquidator 
settled the claim for £16,000. A summons 
was taken out by a contributory to obtain 
repayment of this sum to the co., on the 
ground that the liquidator had been guilty 
of misfeasance, &. the liquidator, whose bo7ia 
fides was not in question, claimed tlie 
benefit of the indemnity given to trustees 
by Trustee Act, 1926 (c. 19), s. 30: — Held: 
without deriding whether the liquidator was 
a trustee within tlie meaning of the Act, 
even if he W'cre : (1) he was not entitled to 

* indemnity under sect. 30 (1), because that 
sub-sect, does not extend to a case where a 
trustee had misapplied trust funds coming 
to his hands ; (2) he was not, on the facts, 
entitled to relief under sect. 61. 

Even if a liquidator is a trustee within 
Trustee Act, 1926, he is, as a paid trustee, 
disentitled to relief under sect. 61 (per Cuu.). 
— Re WiND.soK 8 team Coal Co. (1901), Ltd., 
[1929] 1 Ch. 161 ; 98 L. J. Ch. 147 ; 140 
L. T. 80, C. A. 

Annotation : — Ocnerally, Refd. lie Home & Colonial luscc. 

Co., 11030] 1 Ch. 102. 

2076. Add. Annotation : — Refd. Re Murphy’s 
Estate, Morton v. Mai’chanton (1930), 74 
Sol. Jo. 321. 

2250. Add. Annotation: — Refd. Re IJoyds Bank, 
Bomze & Lederrnan v. Bomze, [1931] 1 Ch. 
289. 


2269. Add. Annotation : — Consd. Be Paine, Tyer- 
man v. Stansfleld, [1929] 1 Ch. 716. 

2278a. Voluntary settlement In accordance with 
unexecuted will — Failure to include trust for 
maintenance — * Remedy of beneficiary.] — 
Lanodon V. Blake (1806), 12 L. T. 202 ; 11 
Jur. N. 8. 762. 

2288a. Life Interest protected against assign- 

ment— Forfeiture.]— Trustees of a will held 
land upon trust for sale & the proceeds of sale 
were not subject to any trust for reconversion 
under the will: — Held: (1) they were 
entitled to exercise the power of advance- 
ment out of capital conferred upon them by 
Trustee Act, 1925 (c. 19), s. 32, in favour of 
a remain demi an, subject to the consent of 
the tenant for life, wdioso life interest was 
protected against assignment ; (2) the 

tenant for life by consenting to the exercise 
of the power of advancement forfeited his 
life interest under the will. — Re Stimpson’s 
Trusts, Stimpson v. Stimpson, [1931] 2 Ch. 
77 ; 100 L. J. Ch. 312 ; 146 L. t. 249. 

2285a. Property held on trust for sale.] — Re 
Stimpson’8 Trusts, Stimpson v. Stimpson, 
No. 2283a, ante. 

2287. Add. Annotation: — Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1982), 146 L. T. 412. 

2289a. Accumulations of income applicable to 
overdraft — Overdraft secured by equitable 
mortgage— Legal mortgage of same property 
to pay off overdraft — Whether accumulations 
applicable to legal mortgage.] — Re Brandon, 
SAJvmcLs V. Brandon (19.32), 19 T. L. II. 4S. 

2357. Add. Annotation Consd, Hyman v. Hy- 
man, [1929] A. C. 601. 

2500. After this case add : — 

Infant domicUed abroad.] — See Conflict of 
Law^s, No. 648a, ante. 

2503a. Fund not carried to account of 

particular person.] — Re Birkjn, Birkin v, 
Bikkin, [1901] W . N. 38. 

2546a. Administrator ad litem.] — Moneys are never 
paid out of ct. to an administmtor ad litem. — 
Williams v. Allen (No. 2) (1863), 32 Beav. 
650; 55 E. 11.255. 

2609a. .] — Testator bequeathed a fund to A. 

for life, with remainders over. The fund was 


PART III. SECT. 3, SUB-SECT. 1.— 
D. (a). 


2055 ii. .] — Briqhousk 

Morton, (19201 3 D. L. II. 91 ; S. C. 
612 ; reveg., 40 B. 0. 11. 278.— CAN. 


PART in. SECT. 3, SUB-SECT. 4.— A. 

2136 xxvi. .] — C. hHd mortgofred 

certain of his property to a bank. He 
becam(> lucntally drfeetivo, & allo\^<‘d 
tbo payments to fall Into on ear. The 
applloantt* mortorasred their own pro- 
perty. & paid off the bank At thrlr 
request, the bonk offered C.*s propeily 
for sale, &, there being no bid, trans- 
ferred It to the applicants, who sold the 
property to advantage. They claimed 
commission as trustees : — Held : com- 
mission or remuneration could only bo 
allowed for seryfees tendered In the 
course of tho administration of a trust. 
Sc that as the services bad all been 
rendered before appets. became trus- 
tees, no allowance could be made. — 


He COMMANK, [19271 S. A. S. Ii. 238.— 

AUB. 

1 1 . .] — Apart from legisla- 

tion, tho general rule is that. In tho 
absence of au expressed prior stJpivWt- 
llon willi his tt’sfm gve trust, a trust ef3 
will not be allowed remuneration for 
pei-sonal trouble & loss of time. 

The right of a trustee to r«jmunera- 
lion under Tnistoe Act, R.. S. S., 1920, 
8. G5, may be disallowed whoie bo has 
acted fraudulently or dishonestly in 
irmnagiug the trust. — T ^octok v. 
Bentley (Sask.), (19291 3 W. W. B. 
711 ; 119301 2 D. L. R. 0; 24 6. L. K. 
206.— CAN. 

si. AppUcafion for — Pi'oetice.] — One 
co-trustee may petition alone for 
trustees* commission, & Qtupre whtdher 
on such an appUmtion the ot. has 
jurisdiction to consider, &, If necessary, 
to award, a distribution of any com- 
mission it may allow. It is not 
necessary in all circumstoncos that the 
personal representatives of a deceased 
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tmstoe should have notice of such an 
application, — He Bowman’s Settle- 
ment, [19291 S. A. S. R. 1.— AUS. 

PART HI. SECT. 8. SUB-SECT. 5.— A. 

2171 i. Question of construction.] 

— Upon a simimary application under 
Trustee Act, R. S. O., 1927, s. 69, “ for 
the opinion, advice or direction of 
the ct./* the ct. will not determine 
legal rights. — Tecumseh Public Utili- 
ties Commission & McPiiee, (1931] 
1 D. L. R. 638 ; 66 O. L. R. 231.— CAN. 

PART HI. SECT. 4, SUB-SECT. 8.— B. 

2206 !v. .] — Tho rule that a 

trustee for sale is incapable of pur- 
chasing the trust property applies 
to a person to whom u der tho terms 
of the trust agreement the trustee 
required to, & did, give the sok' charge 
& general management of the trust 
. — ^McLennan v. Newton, 
D. L. R. 189 : 37 Man. L. R. 
1271 3 W, W. R. 684.— CAN. 
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paid into ct. under Trustee Belief Act, 1847 
(c. 96). On a petition by A. for payment of 
the dividends, which was not served on any 
persons claiming in remainder : — Held : the 
ct. could not allow the costs out of the 
capital of the fund. — Ex p. Fletcher (1848), 
17 L. J. Ch. 169 ; 11 L. T. O. S, 218 ; suh 
nom. He Fletcher, Ex p, Fletcher, 12 
Jut. 619. 

2654a. Proceedings against trustee by action 

instead of summons.] — An action was brought 
against the surviving trustee of a will, 
claiming a declaration that he was not 
entitled to charge in accomit with pltf., 
who was a cestui que trust under the will, the 
costs of an action brought by the superior 
landlord in consequence of the failure by the 
trustee to repair some houses which formed 
part of the trust property, or to charge com- 


mission paid to a collector who had collected 
the rents of the same property, & also claim** 
ing, if necessary, administration of testator’s 
estate. There was no practical dispute as to 
the facts : — Held : the points in dispute 
between the parties might have been decided 
upon an originating summons, under R. S. C., 
Ord. 55, r. & although pltf. succeeded in 
his claim, no costs of the action would be 
given. — Re Johnson, Wagg v. Shand (1885), 
53 L. T. 136. 

2714. Add. Annotaiion : — As to (2) Retd. Garland 
V. Archer-Shee (1930), 142 L. T. 443. 

2777a. .] — Snow v. Teed (1870), L. R. 9 Eq. 

622 ; 18 W. B. 623 : sub nom. Sum v. Tbbd, 
23 L. T. 303. 

2835. Add. Annotaiion : — ^Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 


Part IV. — Duties of Trustees. 


2953. Add. Annotaiion : — ^Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 

3038. Add. Annotaiion : — Refd. Re Vickery, 
Vickery v. Stephens, [1931] 1 Ch. 572. 


3118a. .] — Reynolds v. Brown (1852), 1 

W. R. 60. 

3142. Add. Annotations : — DIstd. Re Sullivan, 
DunUey v, Sullivan (1929), 45 T. L. R. 590. 
Gonsd. Re McKee, Public Trustee v. McKee, 
[1931] 2 Ch. 145. 


Part V. — Powers and 

31 62a.^ Exercise of statutory powers — ^Duty to con- 
sult beneficiaries.] — A summons in an ad- 
ministration action was taken out by the 
trustees for the purposes of the Settled Land 
Act, 1925 (c. 18), of a settlement of real 
e.state made by the will of a testator for the 
determination of the question whether the 
provi.sions of Law of Property Act, 1925 
(c. 26), s. 26 (3), as amended by the Law of 
Property (Amendment) Act, 1926 (c. 11) 
(by which they were directed to consult the 
wishes of beneliciaries), applied only in 
respect of sales or applied also to the exercise 
by them of their other statutory trusts & 
powers : — Held : it was the duty of the 
trustees to consult the wishes of the bene- 
ficiaries not only with regard to the exercise 
of the trust for sale, but also with regal'd to 
the exercise of all other trusts & powers 
arising under Settled Land Act, 1925 (c. 18), 
& Law of Property Acts, 1926 (c. 26), & 1926 
(c. 11), & the additional or larger powers 
conferred by the settlement on the trustees 


Discretions of Trustees. 

thereof or otherwise. — Re Jones, Jones v* 
Cusack-Smith, [1931] 1 Ch. 376 ; 100 

L. J. Ch. 129 ; 144 L. T. 642. 

3922. Add. Annotaiion : — Gonsd. Re Vickery, 

Vickery v. Stephens, [1931] 1 Ch. 672. 

3450. Add. Annotation: — Distd. Re Stevens & 
Dunsby’s Contract, [1928] W. N. 187. 

3466a. Consent refused by tenant tor life.] — 

Where in the case of a trust for sale 
“any requisite consent cannot be obtained,” 
because the person from whom it must be 
obtained refuses it, the ct., under Law of 
Property Act, 1925 (c. 20), s. 30, & Trustee 
Act, 1925 (c. 19), s. 67, can direct the trustees 
for sale to seU. — Re Beale’s Settlement 
Trusts, Huggins v. Beale, [1932] 2 Oh. 
15 ; 101 L. J. Ch. 320, 

8469a. Consent refused — Power of court to 

order sale under Law of Property Act, 1925 
(c. 20), s. 30.}— Re Beale’s Settlement 
Trusts, Huggins v. Beale, No. 3466a, ante. 


PART III. sect. 10, SUB-SECT. 2.— B. 

2656 vliL .] — Brtprn v. 

Brypen (Grierson) (1833), 6 Wila. 
& S. 354 ; affg., 9 S. 457,— SCOT. 

2666 ix. .1 — The costs of 

the tnisteo of a donafin mortis caiis/i in 
successfnJJy defendinfir an action 
.brought against him by the adminis- 
trator of tho donor’s estate, were 
ordorort to be paid out of the whole 
fund which was the subject-matter of 
the donatio mortis cavsd. — Walker v 
Roman Cathotjc Bishop of St. 
John, fl929j 4 D. L. B. 15; 64. 

N, B. U. 371.— CAN. 

PART III. SECT. 11, SUB-SECT. 7.— -C. 

2866 lii. .) — Testator being 

dead, the ct. is empowered, when tho 
benefit of the estate reqnires It, to do 


\#iat it lielicTcs a prudent testator 
would do If alJye, & to rovolto a direc- 
tion which had nothing to do with tho 
destination of the estate, but merely 
with Its administration. — Re Rogbsis, 
f]929] 1 D. L. R. 116; 63 0. L. R. 
180.— CAN. 


PART IV. SECT. 7. 

■m. Trustee followbno wishes of 
majority of beneficiaries — Against wishes 
of minority — No liaJbilUy for breach oj 
trust.] — Green «. Fraser, [19311 
S. C. R, 160 ; [1930] 4 D. L. R. 42 ; 
affg.. 11930) 2 D. L. R. 702; 66 

O. L. R. 90.— CAN. 


PART IV. SECT. 9, 

3067 xi, .) — Hamilton v. Yobe 

& Baldrt (1913), 24 W, L. R. 6T9; 
4 W. W. R. 859.— CAN, 
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PART V. SECT. 6, SUB-SECT. 2.— A. 

g t .) — MaoLrod t . Royal 

TRXJgT Co. (Alta.), [19291 1 D. L. B. 
589.— CAN. 


PART V, SECT. 7, SUB-SECT. 2.— B. 

BO. Whether power of sale Mven — 
Wesskla V. Oarsoallsn (1860), 10 
O. P. 216.— CAN. 

PART V. SECT. 7, SUB-SECT. 2 .— 

P. (•)• 

m i. .1 — ^A oontraot be* 

tween a trustee for sale the wife of 
the trustee Is in law a valid contraot, 
but the nt. of equity would presume 
that the contract waa for the beneSt 
of the trustee Be would require erldenoe 
to displace that piesumptlon. — Be 
Douglas (1928), 29 8. RTIb.— AUS. 
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8475a« -.] — Id an administration action 

in which a decree had been made, & which 
was still pending, a receiver had been 
appointed, who was receiving the rents & 
profits & distributing them amongst vaiious 
persons. On the coming into force of T-.aw 
of Property Act, 1926 (c* 20), the statutory 
trusts under Sched. I., Part IV., of the Act 
came into operation, & the trustee, in whom 
the legal estate was vested, became invested 
with the statutory trusts for sale : — Held : 
the trustee could exercise the statutory 
trusts without the sanction of the ct. in the 
still pending suit. — Bernhaiidt v, Gals- 
worthy, [1920] 1 Ch. 649 ; 98 L. J. Ch. 284 ; 
140 L. T. 686. 

Annoiaiion Eefd. JRe Thomas, Thomas v. Thompson, 
[19301 1 Ch. 104. 

3476b. Persons beneficially Interested in posses- 
sion — Annuitants.] — The trustees of a will, 
which came into operation after the com- 
mencement of Law of Property Act, 1926 
(c. 20), were directed to stand possessed of the 
testator’s residuary real & personal estate 
upon trust to pay out of the income thereof 
four life annuities, & while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable ; on cesser 
of all the annuities to stand possessed of the 
residuary estate in trust for his grandchildren 
& the issue then living of any then dead, as 
tenants in common according to the stocks. 
By a codicil power was confened upon the 
trustees after the expiration of five years 
from testator’s death to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until cesser of the annuities were the proper 
ersons in whom the land ought to be vested 
y the exor. ; &, if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for sale : — Held : the an- 
nuitants were persons beneficially interested 
in possession within Law of Propei-ty Act, 
1925 (c. 20), s. 26 (8), whose wishes sliould 
be consulted by the trustees for sale. — Be 
House, Westminster Bank v. EvERErr, 
[1029] 2 Ch. 166 ; 98 L. J. Ch. 381 ; 141 
L. T. 682. 

3488a. -.] — Testator, who died in 

the year 1901, gave the residue of his estate 
real & personal, consisting of certain stocks 
& shares, freehold hereditaments, & lease- 
hold houses held on leases expiring in the 
year 1024, to trustees upon trust neither to 
allow the same to remain in its state of 
investment at his decease or, as & when his 
trustees should, in their absolute discretion, 
gee fit so to do, from time to time to realise & 
sell & convert the same or any part thereof. 
Testator directed his trustees to reinvest the 
money when realised in trustees’ securities 
&> to hold the investments, whether original 
or substituted, upon trust to pay unto or 
permit his wife, P., who was one of the 
trustees, to receive the income of his residuary 
estate during widowhood, to be reduced to a 


moiety of the income on her re-marriage, & 
subject to her life interest the testator gave 
his residuary estate to his son C. to be paid 
to him as to a moiety at twenty-one & the 
residue on his attaining thuty, but should his 
son die under twenty-five the whole residue 
was given to P. : — Held : the words of the 
will created a trust for sale, — Be Crips, 
Crips v. Todd (1906), 96 L. T. 866. 

Annotations : — Consd. Re Johnson, Cowloy r. Public Trustee, 
(19161 1 Ch. 435 ; Re White's Settlement, Pitman r. 
White, [19301 1 Ch. 179. 

3489. Add. Anywialion : — Distd. Be White, Pit- 
man V. White (1920), 46 T. L. B. 30. 

3489a. With consent of tenant for llfe.1— 

By a marriage settlement made in 1882 an 
undivided share of real estate passing under 
a will was settled, together with other 
property belonging to the wife, upon trust 
either to reUiin the same in its present con- 
dition, or with the consent of the tenant for 
life during her life, to sell, & after her death 
to sell at the discretion of the trustees. The 
settlement contained various powers to the 
trustees appropriate to the management of 
real estate, but no- power to postpone con- 
version. In 1906 a partition of the entoety 
of the estate was effected, &; certain heredita- 
ments appropriated &. conveyed to the 
trustees in satisfaction of the undivided 
share settled. On a summons to determine 
tlie question whether the land remaining 
unsold was settled land or held upon trust 
for sale : — Held : the settlement having 
been made before the coming into operation 
of Law of Property Act, 1925 (c. 20), under 
sect. 25 (4), of which it would have created a 
trust for sale, the question was one of con- 
struction, & having regard to the trusts & 
powers in the settlement for the management 
of the property as real estate, the land 
remaining subject thereto was not held upon 
trust for sale but was settled land. — Be 
White’s Settlement, Pitman v. White, 
[1930] 1 Ch. 179; 99 L. J. Ch. 49; 142 
L. T. 279; 46 T. L. R. 30. 

3490. Add. Annoiations : — Consd. Re Whitaker, 
Hooke V. Whitaker, [1929] 1 Ch. 662, 
Refd. Be Conquest, Royal Exchange Assur- 
ance V, Conquest, [1929] 2 Ch. 353. Mentd. 
Be Smith, Vincent v. Smith, [1930] 1 Ch. 88. 

3491a. Estate divisible among beneficiaries — Trus- 
tee must sell— Notwithstanding power to post- 
pone under Law of Property Act, 1925 (c. 20), 
s. 25.] — Be Ball, Jones v . Jones (1980), 74 
Sol. Jo. 298. 

3590. Add. Annotation: — Aa to (1) Consd. Be 
Mansel, Smith v. Hansel, [1930] 1 Ch. 362. 

3617. Add. Annoiaiion : — Refd. Be Fenton (No. 2), 
Ex p. Fenton Textile Assocu., Ltd., [1932] 
1 Ch. 178. 

3689a. Power to partition — Under Law of Property , 
Act, 1925 (c. 20), S.28 (3) — When exerclseable.] 
— (1) Law of Property Act, 1925 (c. 20), 
s. 28 (3), which enables trustees for sale to 
partition unsold land in cases where the net 
proceeds of sale have become “ absolutely 
vested ” in adult persons in undivided shares, 
does not apply where those proceeds are o^y 
vested in life tenants. A power of partition 


PART V. SECT. 7, SUB-SECT. 2.--F. (d). 

0 1, Objectum by — ZhUy to sell or apply to court far direciion .\ — DunuB v. Qaliaghsr & DurniE, 

[19S01 * D. L. 11. 5B2.— CAN. 
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in a will-settlement is pro tarUo inconsistent 
with the statutory trusts for sale, & cannot 
therefore be treated as an additional or 
larger” power preserved by sect. 28 (1) as 
amended by Law of Property (Amendment) 
Act. 1926 (c. 11), Sched. It is therefore 
overridden by the statutory trusts. 

(2) Where partition, though expedient, 
cannot be effected under any power vested 


in the trustees by the trust instrument or 
by law, the ct. can confer the necessary 
power for that purpose under Trustee Act, 
1926 (c. 19), 8 . 67. — Ee Thomas, Thomas v. 
Thompson, [1930] 1 Oh. 194 ; 99 L. J. Oh, 
140 ; 142 L. T. 810. 

3689b. Whether court may confer.] — 

Thomas, Ee, Thomas v, Thompson, No. 
3039a, ante. 


Part VI.— Investment of Trust Funds. 

3922. Add. Annotation : — Refd. Ee Vickery, Vickery v. Stephens, [1931] 1 Oh, 672. 


Part VII. — Breaches of Trust. 


3996a. .1 — Ee Windsor Steam Coal Co. 

(1901), Ltd., No. 2033a, ante. 

4002. Add. Annotation :^Retd. Ee Blake, Ee 
Minahan’s Petition of Right (1931), 100 
L. J. Oh. 261. 

4050. Add. Annotation : — Refd. Ee Houlder, [1929] 
1 Oh. 206. 

4136. Add. Annotation: — Refd. Re Blake, Ee 
Miriahan’s Petition of Right (1931), 100 
L. J. Oh. 261. 

4162. Add. Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


4322. Add. Annotation : — ^Refd. Ee Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932J 
1 Ch. 178. 

4356. Add. Annoiatio7i8 : — Consd. Re Wind.sor 
Steam Coal Co. (1901), [1929] 1 Oh. 161. 
Apld. Re Vickery, Vickery v. Stephens, [1931] 
1 Ch. 672. 

4360. Add. Annotations: — As to (1) Apld. Ee 
Windsor Steam Coal Co. (1901), [1929] 1 Ch. 
161. As to (3) Refd. Re Vickery, Vickery v. 
Stephens, [1931] 1 Ch. 672. 


PART VI. SECT. 1, SUB-SECT. 2. 

eg. Trustee Act. R. S. A., 1922, 
8. 54.1 — f'RAfiEH V. FK.VSEU & III^- 
BABD, 119321 1 w. W. n. 863 ; 2 
D. L. K. 816.— CAN, 

PART VI. SECT 7, SUB-SECT. 1, 

sn. Action to set aside trust pending.] 
— 'J'ho trustee under a donatio vtortis 
causd la not guilty of laches if he does 
not invest trust funds in flecurities 
but (lei)oaits them in a bank, wlien 
suit has i)ecn brought against him to 
have the gift sot aside, & 3 per cent, 
interest is all ho should pay. — Walker 
V. Roman Cathoi-ic Rihhop of St. 
John, 11929J 4 i). L. U. 15; 54 
N. B. R, 371.— CAN. 

PART VI. SECT. 7, SUB-SECT. 2.— E. 

sp. Executor drustee— \nt linMe for 
failure to incest within one year of 
drofft.J— Campbell v. Hogo, 11930J 3 
D. L. R. 673.™ CAN. 

sq. .1 — Under the; dociriion 

of the Privy Council in Campbell v. 
Hogg, where a trustee is passing his 
accounts before a SuiT<jgrite Ct. judge 
under Trastoe Act, R. H O., 1927, 
H. 23, the ct. or judge cannot charge the 
trustee who was also exor. wit h losses 
arising from failure to seU non -trustee 
investments of testator within one 
year of the date of testator’s death.— 
Re Johnson, f1932] O. R. 385; 3 
U. h. R. 164.— CAN. 

PART VI. SECT. 7, SUB-SECT. 2.— 

F. (a). 

p }, — ^ Failvre to invest — Reliance 
tm co^mseVs 07 ;'imow. h- Trust ees were 
a^-ked by a beneficiary to Invest c.ertain 
monf^ys, most of wbieh wciv ad- 
mittedly due to the beneficiary pending 


settlement of the account. At the same 
time the trustees were t<)hl that a 
claim for interest would bo made against 
them if the moneys continued to lie 
Idle. The trustees, acting on the 
erroneous opinion of counsel that they 
were not entitled to Invest, omitted to 
do so :• — HeAd : the piTiper course was for 
the trustees to invest as requested, but 
having roferi*ed wliat was a matter of 
law to competent counsel for his 
(miRlf»u A’ having acted on it, they weiT) 
not guilty of wilful neglect & default 
‘io as to make them ac.couii table foi the 
lose. — PERrETVAi. Trustee Co. v . 
Watson (No. 2) (1927), 28 .S. R. 
N. S. W. 43 ; 45 N. S. W. W. N. 3.— 
AUS. 

PART VII. SECT. 1, SUB-SECT. 1. 

3928 il. .1 — Johnston v . Smitb 

& Nelson, (1928] 4 D. L. R. 774 ; 
il928j 3 W. W. R. 495.— CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

3935 iii, Loss of securities.} — 

Brown v . Brown, (1932] 2 D. L. R. 
S19 ; revsg., 11931] -4 D. L. R. 420.— 
CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— 
B. (a). 

4100 i. 'Trustee paying money to 

wrong person.} — Ohea.ng Thvk I^iin 
V. Lajvi Kin Sang, [1929JA.. 0. 670.— 

STRAITS SETTLEMENTS. 

PART VII. SECT. 3, SUB-SECT. 2.— 
B. (b). 

sg. No fixed rate — Dependent on 
extent of breach.) — Toronto General 
Trusts Co. v . Hogg, (1932J 4 D. L. R. 
465.— CAN. 


PART VII. SECT. 5. SUB-SECT. 3.— 
C. (a). 

4608 ii. .1 — Wliere a trustee 

wrongfully mingles trust property 
with Ids oum, the beneficiary Is entitUul 
to a charge on the whole fund for the 
amoimt due to him. — Official As- 
signee, Madras v. Minakshi Vidya- 
SALAi 8 angam (1929), I. L. U. 52 
Mad. 919.— IND. 

p 1. .] — Davies v. Christa kos, 

(19311 1 D. L. R. 1009; [19301 3 

W. W. R. 481 ; vara.. [1930J 2 I). L. R. 
870.— CAN. 


PART VII. SECT. 6, SUB-SECT. 2.— A. 

4651 i. Form of proceeding .] — The 
ct. may cutert>iiii upon an originating 
summons a claim for relief framed 
on a breach of trust. — I'kiipetual 
Trustee Co. v. Watson (No. 1) (1927), 
28 S. R. N. S. W. 39 ; 45 N. S. W. 
W. N. 1.— AUS. 


lo. Whether right to jury exists .) — 
Defts., as exors. of a will, were directed 
by the will to sell lands of tostatxix*, 
& distribute the proceeds among her 
children & a grandchild. In this action, 
pitfs., two of the children, alleged that 
defts., uxors., bad committed a breach 
of trust by selling the lands at a gross 
undervalue. Pltfe. gave a notice for 
trial by jury, & the action was tried 
with a Jury, & judgment enUu’od upon 
its findings In favour of pitfs. for the 
recovery of damairaB : — Held : the 
action being one which, before Adminis- 
tration of .Justice Act, could have lieen 
brought only in the Ct. of Ch., pitfs. 
had no right to give a jury notice, & 
the notice should have been struck 
out by the trial judge. — Davies v. 
Nelson, (19281 I D, L. R. 254 ; 61 
O. L. R. 457,— CAN. 
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VoL ZUn. — ^Trusts and Inistees. Casea 4767—4768. 


Part IX.— The Public Trustee. 


4f767# After this case add : — 

Power to sell open space held in undivided 
shares— Law of Property Act, 1925 (c. 20), 
Sohed* L, Pt, IV., para. 2.] — See Settle- 
ments, Nos. 3161b, 3151c, ante. 


Appearance as plaintiff & defendant .] — See 
Executors, Nos. 7812a, 8757a, ante. 

4763. After this case add : — 

Construction of will — Appearance as 

plaintiff & defendant .] — See Executors, 
No. 8757a, ante. 
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English iND Empibi: Digest Supplement. 


VALUERS AND APPRAISERS. 

Part II.— Duties, Rights, and Liabilities. 

31. Add. Anriotaiion : — ^Refd. McAlister (or Donoghuo) v. Stevenson (1932), 101 L. J. P. 0. 119, 


PART II. SECT. 1. 

ss. Liability for Joss — Valvation bond 
fide,] — Deft., a paid valuator, CBlinmtod 
the value of a certain property at 
54,980, fitatlng iu the cerllflcate of 
value that he held himself renponsible 
to you,** pllfs.,** for tho corrcctneas of 
this report & valuation,’* which wa« 
enclosed In a letter fitatlug “ the houses 
aro unfinished, & my valuation of 
$4,980 is on the supposition that they 


will be finished in a manner similar to 
those adjolnlne. A final inspection 
should, I think, oe made.” The houses 
never were finished similarly to thoso 
adjoining, nor was the deft, ever called 
upon to make any final or other inspec- 
tion, & at a subsequent sale the pro- 
perty, which had been taken possession 
of by the mtgeos. & allowed to become 
greatly out of repair, realised only 
$1,800: — Held: under these circum- 
stances, there being no mala fides 


imputable to the appraiser, that he was 
not answerable for the loss sustained 
by the lender. — ScornSB A5tEBicAN 
Investment Co. v. Hops (1870), 26 
Gr. 4 30.— CAN. 

PART II. SECT. 2. 

sb. Incomplete valuation — Effect of,] 
— DANKOTH V, RArLWAY PASSENGEnS 
Assurance Co.. fl930J 2 W. W. R. 
666 : 119311 1 D. L. R. 156; 43 

B. d. R. 21.— CAN. 
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mXLZn. Oases 41— S70. 


WATER SUPPLY. 

Part i. — Supply by Local Authorities. 

♦I. Add* Annoicdion : — ^Apld* A,-G. v, London &Home Counties Joint Electricity Authority, [1929] 

1 Ch. 513. 


Part III. — Powers, Duties and 

99. Add, Annofaiions : — Refd. Bournemouth- 
Swanage Motor Road & Perry Co. v, Harvey & 
Sons, [1929] 1 Ch. 086 ; Parnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 633. 

116. Add, Annoiatio7i8 Refd. Manchester Corpn. 

V. Parnworth, [1930] A. C. 171 , Blundy, Clark 
&> Co. V, London & North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

160. Add, Annotation : — Apld. Manchester Corpn. 

V, Buttle, [1929] 2 Ch. 390. 

161. Add, Annotation.: — Consd. Manchester Corpn. 

V, Buttle, [1929] 2 Ch. 390. 

165. Add the following paragraph & citations : — 
Under a local Act no person was entitled 
to require, nor was the corpn. bound to 
supply, any dwellinjj-house in the borough 
with water, otherwise than by meter or 
special agreement, w'here any part of such 
dwelling-house is used for any trade or 
business pui’poses : — Hoid : the residence of 
a dentist where he practised the profession 
of dentistry was a dwelling-house used in 
part for business purposes, & therefore the 
corpn. was entitled to demand & be paid an 
annual sum in addition to the ordinary 
domestic <& public water rates charged in 
respect of dwelling-houses not so used, 
although the water supplied was used for 
domestic purposes within the meaning of 
another local Act. — M anctiestku C-ohpt 5. r. 


Liabilities of Undertakers. 

Buttle, [1929] 2 Ch. 390 ; 98 L. J. Ch. 394 ; 
142 L. T. 14; 94 J. P. 33; 46 T. L. R. 568 ; 
27 L. O. R. 748. 

176a. Right to use fire-plugs for purposes other than 
extinction of fires.] — Hydrants, fire-plugs. & 
otlier apparatus, provided by a metropolitan 
waterworks co., pursuant to the Metropolitan 
Fire Brigade Act, 1866 (c. 90), s. 32, & 
Metropolis Water Act, 1871 (c. 113), s. 34, 
for supply of water in case of fire, may be 
used by the waterworks co. for. purposes 
other than the supply of water for extinguish 
ing fires, cleansing sewers A drains, cleansing 
A W'atering streets, or supplying public pumps, 
baths, A washhouses, without the consent 
of the Ix>ndon County Council, A may, by 
permission of the co., be used by persons 
other than the co. — London County Council 
V. East London Waterworks Co., [1900] 
1 Q. B. 330 ; 69 L. J. Q. B. 304 ; 82 L. T. 
268 ; 48 W. R. 262 ; 16 T. L. R. 141 ; 44 
Sol. Jo. 396. D. C. 

248. Add, Annotation : — Apld. Runcorn Guardians 
V, Worrali (1930), 94 J. P. Jo. 206. 

269. Add, Annotation: — As to (1) Refd. Copper 
Export Assocn. Inc. v, Mersey Docks A 
Harbour Bqard (1932), 48 T. L. R. 642. 

270. Add, Annotation : — Refd. Grant v, Derwent, 
[1920] 1 Ch. 390. 


PART 1. SECT. 2, SUB-SECT. 3.- A. 

•a. Purity — Failure to maintain — 
Liability in damnycH,] — Campbeu. v. 
Kingwillk (Oat.), 11929J 4 D. L. 11. 
772.— CAN. 


PART in. SECT. 2, SUB-SECT. 7. 

Bc. Supply for irrigalion .] — A liind 
CO., which hnd bought land to which 
a water rccortl wan appurtenant. Hold 
paii of the land to the deft. agreed 


to Hupply him with wat-er for inlgatlon 
purpo^t^s a-t a rate not to exceed a 
certain amount per acre. The land co., 
& a water co. which It had cauHcd to bo 
formed & wldefa hod couslnictod ojj 
I iTigatiou system for the purpose of 
supplying water to the land co.’s 
eovenaiitecH, sold all their rights In the 
wator to the pltf. municipality which 
assumed the obligatlona of the land co. 
The municipality then obtained from 
the Water Board an order under the 
Water Act incroasing the rates charge- 


able for water for lirigation purposes 
beyond those fixed by said agi-eeinent 
between deft, & the land co. • — L' / . . 
the municipality was en tithed to recover 
the increased rates from deft. — 
l*BSTWTON Corpn. r. SuTni*;Ri.ANP, 
11928] 2 W. W. R. 145.— CAN. 

PART III. SECT. 2, SUB-SECT. 9.— 
A. (a). 

p. revad, 8ul> nom. Halifax City 
r. Read, ri9281 4 D. L. R. 4(5J.— CAN. 
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WATERS AND WATERCOURSES 


Part I. — Rights and Obligations in Respect of Water. 


12. Add, Annotation : — Aa to (2) Consd. Keewatin 
Power Co. v. Lake of the Woods Milling Co., 
[1930] A. C. 640. 

4 , 5 a. •) — The right of a riparian 

owner on the banks of a tidal navigable river 
exists jure naiurce, but it is essential to its 
existence that his land should be in contact 
with the flow of the stream at least at the 
times of ordinary high tides. — Dawood 
Hashim Esoof v. Tuck Skin (1931), 68 Ind. 
App. 80, P, C. 

71. Add, Annotation: — Generally, Retd. Bartlett 
V. Tottenham, [1932] 1 Ch. 114. 

99. Add, Annotation : — Reid. Pamworth v, Man- 
chester Corpn., [1929] 1 K, B. 633. 

122. Add, Annotation: — As to (1) Refd. Port of 
London Authority v, CanVey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

174. Add, Annotation : — Aa to (2) Refd. Keewatin 
Power Co. v. Lake of the Woods Milling Co., 
[1930] A. C. 640. 

262a« .]— Unless the existence 

course of a defined underground channel is 
known with reasonable certainty, a lower 
riparian owner can have no right of action 
against the owner of the land tlirough which 
the channel flows for abstraction of the 
underground water. Where an excavation 
discloses the existence of a defined channel, 
that channel becomes a known channel, at 
le^st so far as the excavation extends, & 
any subsequent act of interference with its 
known flow inflicting an injury on a lower 
riparian proprietor is capable of prevention 
by appropi’iate action. The liability for 
abstraction of, or interference with, the water 
depends on the knowledge of the actor when 
the act complained of is committed & not on 
the manner in which that knowledge has been 
obtained. — Bijeachers Assocn., Ltd. v. 
Chapel-en-le-Frith Rural District 
Council (1932), 96 J. P, 516 ; 49 L. T. K. 51 ; 
76 Sol. Jo. 902. 

268. Add, Annotation : — Generally, Refd. Baiilett 
r. Tottenham, [1032] 1 Ch. 114. 


281. Add, Annoiaiion : — Expld. Vanderpant v, 
Mayfair Hotel Co., [1930] 1 Oh. 138. 

302. Add. Annotation : — Folld. Green v, Matthews 
& Co. (1930), 46 T. L. R. 206. 

302a. .] — A person cannot set up a right 

eitl\er by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse 
& thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition such as is contained in 
the Rivers Pollution Prevention Act, 1876 
(c. 75). — Green v, Matthews & Co. (1930), 
46 T. L. R. 206. 

839. Add, Annoiatian : — Aa to {\) Refd. Pamworth 
V, Manchester Corpn., [1929] 1 K. B. 633. 

868a. Damage common to all 

King’s subjects.] — Under the Bristol Dock 
Act, 43 Geo. 3, c. 140, s. 107, which gives 
compensation where, by means of the 
dockworks, or in tlie progress or execution 
thereof, damage may be done to any heredita- 
ments, houses, lands, & tenements, or the 
same may be rendered less valuable thereby, 
no compensation is due to the owners of a 
brewery for a loss arising to them in their 
business from the deterioration of the water 
of the public river Avon, from which the 
brewery had been before supplied by means 
of pipes laid under low water mark ; the 
use of the water having been common to 
all the king's subjects, & not claimed as an 
easement to the j>ai*ticular tenement. The 
only remedy for such an injury is l3y indict- 
ment, which was taken away in this case by 
the act of parliament. — R, v. Bristol Dock 
Co. (1810), 12 East, 429 ; 104 E. R. 167. 

Amwtaiums : — Consd. East k. West India Docks & BirmiiiM * 
ham Junction Ry. Co. v, Gattko (1851), 3 Mac. k G. 155. 
Apld. Caledonian Ry. Ck>. v, Oprllvy (1855), 25 L. T. O. S. 
106. CODl^. Chamberlain v. West End of London &; 
Crystal Palace Ky. Co. (1862). 2 B. & S. 605 ; R. r. 
Metrupolitan Board of Works (1869), L. K. 4 Q. B. 358, 
Apld. McCarthy v. Metropolitan Board of Works (1872), 
L. R. 8 C, P. 191. Be!d. R. V, Thames & Isis Navigation 
Coinra. (1836), 6 Ad. & El. 804 ; R. v. London & North 
Western Ry. Co. (1854), 3 E. k B. 443 ; Rickot v. Metro- 
politan Rv. Cd. (1865), 5 B. & S. 156 ; Rhodes v. Airedale 
Drainagre Comr. (1876), 1 C. P. D. 380. 


PART I. SECT. 2. SUB-SECT. 1. 

k (p. 7) i, To change point 

of diverttUm,] — Bfonapakte Ranch v. 
SCRNBIPBR, [1928] 2 D. L. R. 993; 
fl928J 2 W. W. R. 10a.-~-CAN. 

PART I. SECT. 4, SUB-SECT. 8.— B. (b). 

94 i. Irrigation — General rule ,] — The 
property la land bounded by a river, 
whether Uda) k navigable or not, has 
Inherent in it the riparian right to take 
water from the river for irr^tini; the 
land, A on a permanent settlement of 
the land that right la included, without 
special mention, in the property In 
lespaot of which the ZammdHr enters 
into an engamment with the Govern- 
ment to pay the iama ; the right being 
a natural right, not an casement, is not 
lost by non-user.—SKrRBTABY op 
Stats fob I.vdu v, Subrarayupu, 
59 L. R. Ind. App. 66.— IND. 

d I. .J — Pltfa. k de/te. occupy 

lands vei7 near each other, the land 
of a third party intervening between. 


Defts. had been taking water, flowing 
through an artificial channel, into their 
land, for the purpose of irrigation, for 
nearly 32 or 85 years without inter- 
ruption. every monsoon, through the 
land of the third person, by cutting 
the ridge (ail) of a plot of land, belong- 
ing to plus.. In one place. Pltfs. sued 
for permanent in junction to restrain 
defts. from cutting the all : — ffr/d : 
defts. had acquired a prescriptive right 
to take watar by cutting the ail. — 
Bipin Bbhajit Ghatak v. Ramnath 
Ghatak (1929), 1. L. R. 56 Calc. 1.51. — 
IND. 


PART I. SECT. 5, SUB-SECT. 2. 

266 V. .1 — Where by 

digging a ditch ’a proprietor of land 
causes surface water to flow therefrom 
on to lower-lying land he la liable for 
the damages caused thereby through 
the flooding of the lower land. — 
Quallkt p. Day, [1928] 3 D. L. R. 
56 ; 11928] 1 W. W. R. 961 ; 22 Sask. 
L. R. 442 ; on appeal, [1929] 2 D. L. R. 


928 : 1 W. W. R. 20 ; 23 S. L. R. 425.— 

CAN. 

t. rayed, [19281 8 D. L. R. 725 ; 
[1928] S. C. R. 592.— CAN. 

PART I. SECT. 4. SUB-SECT. 6.— D. 

ax. Erection of vierfi — To euppori 
building,] — Deft., woo was the owner 
of promises bounded by a natural 
river, erected on his own half of the 
bed k soil of the river, concrete piers 
& steel stanchions for the purpose of 
supporting a building. The erection 
of these piers caused an appreciable 
quantity of water which formerly 
flowed over doft.’s half of the bed of 
the rlv(‘r to be discharged k flow over 
pltf.’s half & along pltf.’s banks on the 
opposite «ido, but no actual damage was 
thus occasioned : — Held : the piers k 
stanohions constituted an unlawful ob- 
Btruotion k diversion of the waters of 
the river, k an injunction was accord- 
ingly granted oompelUng deft, to re- 
move them. — Masserbbnb k Fburard 
V , Murphy (1931), N. 1. 192. — IR. 



Engubh and Empibe Dioest Supplement. 


365. Add. Annotation: — ^Refd. Blundy, Clark 
Co; V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

888. Add. Annotation : — Reid. Famworth t7. Man- 
chester Corpn., [1920] 1 K. B. 533. 


430. Add. Annotations : — Refd. Manchester Corpn. 
V, Famworth, [1930] A. C. 171 ; Blundy, 
Clark & Co. v, London So North Eastern Ry. 
Co., [1031] 2 K. B. 334. 

488. Add, Annotation : — Consd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 


Part II. — The Sea and the Seashore 


476a. Part of beach ‘‘ opposite to ” land.] — 

municipal corpn. passed a resolution in 
Jan. 1360, agreeing to let to pltf. the flat 
part of the beach opposite to pltf. *8 field, fur 
300 years, at a nominal rent. Pltf. claimed 
all the beach comprised between lines drawn 
in prolongation of the sides of his field, & he 
built a wall So terrace along the part so 
claimed. In 1864 the corpn. gave pltf. 
notice to quit, & after much negotiation, in 
1869, brought an action of ejectment against 
pltf., who thereupon filed the bill in this suit 
for specific performance : — Held : the bound- 
aries of the piece of land agreed to be demised 
were lines drawn from the extremities of 
pltf.’s field perpendicular to the cgast-linc. — 
Crook v. 8eaford Corpn. (1871), 6 Ch. App. 
551 ; 26 L. T. 1 ; 36 J. P. 804 ; 19 W. K. 
038, L. C. 

479. Add the foUo^ving paragraph & citation : — 

The doctrine of accretion has no appln. to 
a non-tidal sheet of more or less stairnant 
water such as one of the Norfolk Broads. 
It is limited to the seashore & land abutting 
on rivers of running water & does not extend 
to canals, lakes or ponds. — T uapford v. 
Thrower (1929), 46 T. L. R. 602. 

568. Add. Annotation : — As to (2) Overd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

568a. .] — The construction by the 

Canvey Island Comrs. of certain works, 
an embarkment, cartway So ditch, along a 
strip of land adjoining the Thames on the 
south of the island, for the purpose of coast 
preservation, did not operate to vest the soil 
of that strip in the Comrs. as owners, but 
the ownership remained in those persons 
whose lands bordered on the river. So who, 
provided they do no damage to the works of 

PART I. SECT. 7, SUB-SECT. 1. 

g i. Lumse to 

overflow — No right to orerflow on mthse- 
Queni occasions.} — Potter v. Silver- 
wood. 119301 1 D. L, R. 989.— CAN. 

ID i. Water from hiaher land 

hrovghl into ditch — DiivJi unaole to take 
plaintiff &M)d UKxter.] — Oeall v, 

RicHMovo Township 11932J 3 W. W. R. 

818.— CAN. 

PART IL SECT. 8^ SUB-SECT. 1. 

■d. •* Coastline ” — Construction of 
8 tatule.y-~Held : In a grant to applt. 

CO. by the Dominion Govt, of certain 
landP, topother with tbe minerals 
thereunder, foi the purpose of con- 
structing a railway made under a 
British Columbia Act of 1883 tbe 
e.TproRslon “ coaatUiio '* used to 
dcFcribe the eastern boundary of the 
land In view of the context & circuin- 
slaiices of the case was meant to 
de8c.ribe the eastern boundary of the 
land at high water mark & did not. as 
the applt-e. contended, include tbo fore- 
shore & foreshore lights. — £8 qutmaui.t 
So Nanaimo Ry. Co. v. Treat (1919), 

121 h. T. 667.— CAN. 


the Comrs., are entitled to free access thereto 
from the river. The fact that those owners, 
or their predecessors in title, were c^- 
pensated at the time of the erection of the 
works to the extent of the full value of the 
lands affected does not imply that the fee 
simple of the lands was purchased by the 
Comrs., nor can such an inference be drawn 
from the terms of the Canvey Island Acta, 
1792 So 1883. The ownership acquired by the 
Comrs. imder those Acts is similar to that 
acquired by a local authority laying sewers 
in a street, namely, an ownership in the works 
themselves So just so much of the soil upon 
which the works are constructed as will 
enable them to be erected & maintained. — 
Port op London Authority v. Canvey 
Island Comrs. So Canvey Island Urban 
Council, [1932] 1 Ch. 446 ; 101 L. J. Ch. 63 ; 
146 L. T. 196 ; 96 J. P. 28 ; 30 L. Q. R. 42, 
C. A. 

580. Add. Annotation: — As <o (1) Refd. Bourne- 
mouth -Swanage Motor Road So Ferry Co. v. 
Harvey So Hons (No. 2) (1929), 94 J. P. 10. 

591. Add. Annotation : — Refd. Bournemouth- 

Swanage Motor Road & Ferry Co. v. Harvey 
Si Sons (No. 2) (1929). 94 J. P. 10. 

606. Add. Annotations: — Consd. China Naviga- 
tion Co. t;. A.-G. (1932), 48 T. L. R. 375. 
Refd. Port of London Authority v. Canvey 
Island Comrs. (1931), 101 L. J. Ch. 63. 

634. Add. Annotation : — Refd. China Navigation 
Co. r. A.-G. (1932), 48 T. L. R. 375. 

640. Add. Annotation: — As to (1) Apld. A.-G. So 
Public Trustee v. Metropolitan Borough of 
Woolwich Council (1929), 93 J. P, 173. 

642. Add. Annotation: — Refd. Blundy, Clark & 
Co. V. London So North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


PART 11. SECT. 8, SUB-SECT. 8.— A. 

A76 li. .] — It i« an et^ontial 

condltioo of tbe operation of the 
doctrine which adds to riparian lands 
the increment which is caused by 
accretion that tbo accretion should be 
natural, i.e. occasioned in the ordinary 
course of the operations of nature. So 
80 gradual as to be in a practical sense 
imperoeptiblo in Its course & progress 
as it occurs. — Clarke v. Edmonton 
City, [19281 2 D. L. R. 164 ; [1928) 1 
W. W. R. 653 ; 23 Alta. L. R. 233 ; on 
appeal, [1929] 4 D. L. R. 1010.— CAN. 

PART 11. SECT, a, SUB-SECT. 4.— 
B. (b) I. 

n 1, Pltf. received a 

grant from the Provincial Govt, of 
the shore of a narrow cove or crock 
at St. Margaret’s Bay. The cove or 
creek was one of a humber of small 
inlets abounding on the shores of tbe 
bay not having the name or cliaracter 
of a public harbour, but bad been used 
on several occasions by small vessels 
for the puiposo of loading lumber:-— 
Held : no title passed under tbe grant. 
— Fader v. Smith (1885), 18 N. S. R. 


(fi R. & G.) 433 ; 6 0. L. T. 636.— 

CAN. 

sb. Grant of licence of occupation — 
Identification of svbject-maiter oj grant.) 
— Bartlet V. Dei^anev (1913). 29 
O. L. R. 426 ; 6 O. W, N. 200.— CAN, 

PART II. SECT. 3, SUB-SECT. 5.— G. 

606 1. When injunriinn granted — 
Destruction of naivral barrier.] — The 
owner of land abutting on tbe foreshore 
is entitled to all tbe natural advant- 
ages belonging to that land. So therefore 
to all things, such as deposits of shell 
& sand, wnlob in the course of nature 
may be swept thereon. But sudh 
owner is not entitled to destroy a 
natural barrier against tbe sea, e.g., 
by the removal of shingle, so ae to 
cause an injury to a neighbouring 
landowner, even though the removiu 
of shingle is a natural So ordinary use 
of the land : nor is he entitled to inter- 
fere with an adjoining landowner^ 
right of support by oausing a eubsldenoe 
of such neighbour's land. — S malb v. 
Takapuna BOBOuoa OouKon., [1333] 
N. Z. L. R. 86.— N.Z. 
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Part III. — Rivers, Lakes and Pools. 

747. For cUatian svheiitute “ No. 479, ante'* 


Part IV. — Ports, Harbours, Docks, Piers and Wharves 


798. Add. Annotation: — As to (1) Refd. Boume- 
moiith-Swanage Motor Boad & Ferry Co. v. 
Harvey & Sons (No. 2) (1929), 94 J. P. 10. 

880. Add. Annotation : — Consd. British Trawlers* 
Federation, Ltd. v. London & North-Eastern 
By. Co. (1932), 48 T. L. B. 491. 

821a. Removal of goods purchased — ^Licence.] 

— ^Pltf. railway co. were the owners of two 
docks the quays thereof at Kingston-upon- 
HuU. These docks were used extensively 
by fishing vessels. The catches were landed 
on the quays & there sold by ** Dutch 
auction.** The purchasers carted away their 
purchases to various points on the quay where 
they had offices rented from the railway co. 
Here the fish was sorted & packed for trans- 
port. The railway co. provided facilities for 
the transport of fish by rail, but the practice 
had grown up for the merchants to provide 
mechanical road transport. While the rail- 
way CO. had no objection to road transport 
for reasonably short distances, they had 
serious objection to that form of transport 
for long distances ; not only on account of 
the loss of revenue, but also on account of the 
serious congestion of the vehicles at the docks, 
which interfered also with the control of the 
railway-wagons on the quay sidings. They 
therefore sought to exclude the long-distance 


road transport by a system of licensing. 
Some merchants accept^ the conditions ; 
defts., among others, £d not. Pltf. railway 
CO. brought the present action against defts. 
to establish their position, & asked for a 
declaration that they were entitled to refuse 
admission of road transport to the docks 
except under licence & subject to conditions, 
Sd also asked for an injunction against the 
merchants, giving effect to the declaration. 
Defts. contested this right & claimed that 
they were entitled to bring their own vehicles 
& remove their fish irrespective of the destina- 
tion ; they based their contention mainly on 
their rights at common law & the provisions 
of the Hull Docks Act, 1861 : — Held : (1) the 
common law right of access to the docks So 
quays had gone except so far as preserved by 
the North-Eastern Railway (Hull Docks) 
Act, 1883, or subsequent statutes. The 
rights of the parties were, therefore, governed 
by the Act of 1883. Under the Act the rail- 
way co. were not bound to allow fish sales 
to take place on the quays in question, So had 
power to exclude defts. in the first instance. 
The railway co., however, had given a licence 
to defts. to attend the fish s^es So become 
owners of goods on the quay, & defts. thus 
acquired a statutory right to remove them, 
So by inevitable implication they also had the 


PART III. SECT. 2, SUB-SECT. 2. 

678 Vi. .1— It has 

been i-ocogn^iiscd by a series of decisions 
that in India the beds or chaniieJs of 
riBvlfirable waters are the property of 
the (aovenmieiit in tlic light of the 
Crown. The public right of waterway 
can only l)e co-extensivo w’itli the pro- 
perty of the Govoniinciit & accorii- 
Ingly does not exU'tid bej’ond the 
limits of ordinarj*^ Idgh tides, that is to 
say, the mean between spring & nenp 
tides. — Da WOOD IlAsniM Kaoof v . 
Tuck Skin (1931), 68 L. II- Ind. App. 
80.— IND. 

d i, Ijiicmational wafers .] — 

The oominou law doctrine of ad medivm 
fUum has never been opplied to 
international waters. — I?c f out Erie 
VlLLAOK & llUFTALO & EORT ERIE 
PUBUO Bkipge Co., [19281 1 D. L. R. 
723 ; 61 O. L. R. 602.— CAN. 

PART 111. SECT. 2, SUB-SECT. 4. 

702 11. .]— The 

right of a riparian owner on the banks 
of a tidal navigable river exists jure 
naturee. but it Is essentia] to Its existence 
l^at his land should he In contact with 
flow of the stream at least at the 
es of ordinary high tides. — Da wood 
Habhiu Bboof V . C. Tuck Sbin (1931), 
I. h. R. 9 Ran. 122.— WD. 

PART III, SECT. 8. SUB-SECT. 2.— B. 

h i. Special adminUdrativc 

nrfn.l— A portion of a parish was eon- 
stitntod a speelal drainage district for 
administrative purposes : — Held : the 
prOHiitnptlon that the description 
"hounded ny ** a non -navigable river 
inolpded the alveus of the river up to 
the medium filum applied in the oaao 


of a special administrative area form- 
ing part of a larger area ; & the fact 
that the boundary was de-scribod by 
reference to points on the river bank 
was insufllcieut to reargue that 
ppcsumijUoii. — Hamilton Mao is ' 
TUAi'Efl V. Best Colliery Co., Ltd,, 
[1U2UJ S. C. 686.— SCOT. 

PART III. SECT. 3, SUB-SECT. 2.— C. 

p i. .] — The English law of 

accretion applios in Burma as a matter 
of justice & equity, provided that it is 
not excluded by the natural features, 
or by the uature of the tenure. — 
Foucar & Co. V. Secretary of State 
FOR India (1930), I. L. K. 10 Kan. 1. — 
IND. 

PART III. SECT. 4. 

756 vl. a 

grant from the Oown of land bounded 
on one side by the waters of an inland 
non -tidal & non'tiavlgable lake co rrles 
with it the ownership of the land 
covered by water to the centre of the 
lake. — Fares v, R., [1929] Ex. C. R. 
144; revsd., on other groundSf [1932] 
S. C. R. 78 ; 1 D. L. R. 421.— CAN. 

g — Where a water lot 

is described by metes & bounds, 
with measurements & bearings from 
a fixed point, the boundaries of the 
lot are so ascertained notwithstand- 
ing that one boimdary Is said to be the 
W'ater*8 edge & by a subnequent lowering 
of the whaler level part of the lot has 
become dry land . — He MAitJJs & 
Toronto^ [1932] O. K. 376 ; 3 D. L. R. 

so. Shore as boundary of munici- 
pality — Extent.] — Where the letters 
patent incorporating a British Columbia 
municipality describe one of its bound- 

3 


aries 06 the shore ** of a oertain 
navigable lake, the limits of the rnutiioi- 
polity extend to low-water mark, 
although the lake in question is non- 
tidal water. — R. v. Lakeside 
Orchards, Ltd. (B. C.), [1929] I 
W. VV. K. 870 ; 51 Can. Crim. Cos. 
182.— CAN. 

PART IV. SECT. 1. SUB-SECT. 1. 

b i. ,] — q'jio Comrs. ap- 
pointed tmder Hamilton Harbour 
Comrs. Act to manage the business of 
the harbour art) entitled, under Trustee 
Act, R. S. O., 1927. s. 60, to reasonable 
compensation for their services . — Ite 
Hamilton Harbour Comis.. [1930] 2 
D. L. IL 509 ; 65 O. L. R. 149.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

•d. Harbour Commissioners — Power to 
resume possession of land vested in 
Miem — Whether of land sid/Jcct to lease.] 
— Fletcher W. & R., Ltd. v. Orelonq 
Harboitb TRurr Comrs., [1928] 
V. L. R. 12.— AUS, 

PART IV. SECT. 2, SUB-SECT. 1. 

sf. Expropriation of voater lots for 
improvement of wharf — Basis of valua- 
tion.] — The basis or starting point for 
the valuation of water lots, expro- 
priated by the Crown for the purpose 
of wharf improvements, may be had 
from a municipal assessment of the 
preperty, taking into consideration 
the higher assessable value of the land 
owing to Its location, 8c the advantage 
afforded to the owners os a result of 
the improvements. — R, v. Adve.v- 

TURBR8 OF ENGLAND, Go\T5RNOR 8C 
Co. (1916), 17 Exch. C. R. 441 ; 42 
D. L. R. 181.— CAN. 
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right to use such vehicle or vehicles as might 
be reasonably necessary for such removal. 
Defts. having a statutory right to remove 
goods of which they were owners, the railway 
CO. had no power of directing the manner in 
which such goods should be removed ; 
(2) the licence granted by the railway co. 
gave defts. a right ex cofitractu to carry on 
their business as fish merchants on the quay, 
Sc as lon^ as this contract continued, defts. 
had the right of access to the quay & to do all 
acts necessary for the conduct of their busi- 
ness, provided, under the terms of the licence, 
the business, traffic & convenience of the 
railway co* were not interfered with, — 
London & North-Eastern Ry. Oo. v, 
Chester (J, W.) & Son (1932), 147 L. T. 
308 ; 48 T. L. B, 484. 

AnnotaHon : — Consd. British Trawlers’ Federation. Ltd. v. 
London & North-Eastern By. Co. (1 932), 48 T. L. R. 491. 

821b* .1 — Pltfs. in this action asked 

for a declaration that they were entitled 
to have access to the harbour at Lowestoft 
& to bring their own motor-lorries without 
licence or conditions on to the quays. The 
railway co, were the owners of the harbour 
& docks undertakings. Here the trawlers 
discharged their catches, which were sold 
by auction, on the quay. The buyers were 
cither local merchants or persons wdio came 
from a distance. The practice had grown up 
for purchasers to bring heavy motor vehicles 
to transport their goods to great distances, 
& the i*aUway co. sought to limit this practice 
by a system of licensing vehicles using the 
harbour & excluding vehicles not so licensed. | 
Pltfs. based tlieii* claim on their common 
law right of access to the dock & to attend 
Hie fish market which they alleged was 
established there: — Held: (1) at common 
law fish taken by English sea-fishing boats 
(being non-customable) could be landed any- 


where, & deft, railway oo. had no monopoly 
in this respect regarding their own quays ; 
, but, being owners of the quays, they had^all 
the common law rights of an owner of pro- 
perty in BO far as those rights had not been 
restricted by statute, Sc had therefore the 
right to exclude from the quays persons who 
h^ no lawful occasion to be there ; (2) there 
was nothing in the Harbour Docks & Piers 
Clauses Act, 1847 (c. 27), s. 83, which com- 
pelled deft. co. to allow fish to be sold or 
cleaned or packed on the quays, nor was any 
duty imposed on the co. by the statutes 
relating to their undertaking to allow a fish 
market to be held on its quays. The mere 
fact that the Legislature contemplated the 
continuance of fish sales by conferrmg powers 
to regulate those sales by by-laws did not 
create an obligation to hold those sales ; 
(3) as pltfs. were not assisted by common 
law or statute, they could only rely on their 
contractual relationship with the railway 
CO., Sc while their contracts, if any, were in 
force they were entitled to use vehicles free 
from the conditions of the licence sought to 
be imposed. Failing such contractual 
relationship they were bound by the con- 
ditions imposed by the railway co. on which 
they weie allowed access to the quays. — 
British Trawlers’ Federation r. London 
North-Eastern By. Oo. (1932), 147 L. T. 
313 ; 48 T. L. B. 491. 

I. Xo hold fish market.] — London & 

North-Eastern By. Co. r. Chester (J. W.) 
& Son, No. 821a, ante, 

1, .] — ^British Trawlers’ Federa- 

tion, Ltd. V, London &; North-Eastern 
By. Co., No. 821b, ante. 

Add. Annotation: — Consd. Great Western 
Railway v, Monmouthshire County Council 
(1929), 94 J. P. 6. 


Part V. — Navigation of Tidal and Natural Inland 

Watercourses. 

838. Add, Annotation : — Reid. Vanderpant v. May- 867* Add, Annotation : — Refd* Bournemouth- 
fair Hotel Co., [1930J I Ch. 138. Swanage Motor Road Sc Ferry Co. v, Harvey 

851. Add, Annotation As to (1) Refd. Port of & Sons (No. 2) (1929), 94 J. P. 10. 

London Authority v. Canvey Island Comrs. 892. Add, Annotation : — Consd. Port of London 
(1931), 101 L. J. Ch. 63. Authority v, Canvey Island Comrs. (1931), 

856. Add, Annotation: — As to (1) Consd. Port of IfH L. J. Ch. 63, 

London Authority v, Canvey Island Comrs. 932. After cross-reference following this case 
(1931), 101 L. J. Ch. 03. add 


PART IV. SECT. 2, SUB-SECT. 3. 

926 iv. .1 — 'One who Invitos 

another to moor a ship at a certain 

S laoe undertakes with that other that 
acre are no concealed dangers. — 
Coast Cbment Co., Ltd. v, Naviga- 
ZIONS LiBEEA ’fRIESTINA S. A., 
McKbj^zte Baboe & Derrick Oo. v. 
Navtgazione Libbra ’rniESTlNA S. A., 
[19301 3 W. W. 11. 69 ; 4 D. L. R. 897. 
-OAN. 

PART V. SECT. 1, SUB-SECT. 1. 

853 ii. Causing backvnsh— 

Nuimufe.] — A steamer co. taking tip 
pasHengers, In course of plying their 
ifteamers, from boats & from places 
other than re<JogTilBOd jetties & thereby 
oansing backwash Involving danger to 
the public does not by these acts com - 
mit a public nuisance. — Calcutta 
Steam Navigation Co„ Ltd. r. 


Empehou <193U), I. L. 11. 68 Calc. 
854.— IND. 

o i. .1 — Re Waters & 

Water Powers Repbrence, il929j 
2 D. L. R. 481 ; 8. C. R. 200.— CAN. 

•e. Rights in 8t, Francis River , — ]Il. 
V. Shkrbiiooke, [1932] 4 D. L. R. 73. — 
CAN. 

PART V. SECT. 1, SUB-SECT. 8.— A. 

sg. Works of namgatum — l.ialvility to 
O^UMHBN e. Lower Bann 
Navigation Trustees, [19291 N. 1. 

n.— iR. 

PART V. SECT, 1, SUB-SECT. 3.— D. 

Bk. Nn right to moor— On private 
ground-'- Jj(^ch Lomotid.) — A boat-hirer 
on Loch Lomond clalmod the tight, as 
a member of the public, to beach & 
moor boats on private ground on the 
shore of the loch. He averred that 


right was Incidental to the public 
right of navigation in the loch, which 
adiiiittecUy existed. Ho further 
aveired that the public had. by 
immemorial usage, a right of port k 
harbour at the place where he claimod 
the right to beach his boats, Sl that 
they had aoce»H thereto liy h pubiio 
road. It wa^ admitted, for the pur- 
poseb of the case, that Loch Lomond 
was to be asstuned to be an extension 
of the navigable non -tidal River Leven 
n birb flow <*d out of it //r/d ; a 
right of navigation on the port of the 
public did not luctlude a right to beach 
or moor boats on privatti ground for 
the purpose of carrying on the bUidnesB 
of a boat-hirt»r : & a right on the part 
of the public to einbaik & disembark 
on private ground could not be 
arcjuJrcd by prescription. — L eitb* 
Buchanan v, Hogg, [1931] S. 0. 204.*— 
SOOT. 
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ftUs. FAlItire to repair swing-bridge — Injury to 

e ublio— Whether liable. was injured 

y tripping over a nail projecting from the 
footway of a swing* bridge which defts.. the 
Port of London Authority, were under a 
statutory duty to maintain in repair, &> 
which the public had a right to use only 
when it was not required to be swung open 
for dock traffic. The cause of the accident 
was the failure of the defts. to maintain the 
footway in good condition. In an action for 
damages : — Held : the 8wing*bridge was not 
a highway & defts. were not in the position 
of a surveyor of highways, & therefore defts. 
could not avoid liability on the ground of 
nonfeasance or on the ground that a surveyor 
of highways is not liable to pay damages to 
persons injured by his neglect of duty, 

? ltf. was entitled to recover. — GurLFOVLE v, 
ORT OF Tendon Authority, [1932] 1 K. B. 
330 ; 101 L. J. K. B. 91 ; 146 L. T. 91; 48 
T. L. R. 56 ; 76 Sol. Jo. 703 ; 29 L. G. R. 069- 
943. Add, AnnotaMon : — Refd. R. v. Minister of 
Health, Ex p. Yaffe. [1930] 2 K. B. 98. 

961a. Construction of local Act.] — By Milton 

Creek Conservancy Act, 1899, s. 7, “ No 


erson shall . . . make or form any recess 
ock ... or other work or drive any piles 
... in or upon the bed or shores of Milton 
Creek below high* water mark so as to impede 
or interfere with the navigation of the creek 
. . . without in every case the licence of the 
Conservators.** Defts., under a licence from 
the Conservators, erected in the creek, 
which was a navigable channel, a pumping 
plant which was concealed at high tide, & 
pltfs.* barge, without any negligence on the 
part of the master, collided with the plant 
& was damaged. In an action for a nuisance 
the ct. found that defts. had failed to give 
adequate warning of the existence of the 
obstruction : — Held : the sect, did not 
confer upon a licencee a right to create an 
obstruction causing damage to members 
of the public & the action succeeded. — 
Burley C., Ltd. v, Lloyd Edw., Ltd. (1929), 
46 T. L. R. 626. 

Add. Anrijotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 
i. Add. Annotation : — Consd. The Edison, 
[1932] P. 62. 


PART V. SECT. 3. SUB-SECT. 1. 

8m. Line, of naviyatimi — May vary .] — 
In a case where the channel dries np 
in particular seasonH of the year, it ia 

a iiite possible that what is within the 
ne of navigation in one particnlar 
season is not so in another season. — 
OOBINDACHANDKA PODDAR V. CHAND- 
PUR SlTBDIVIfllONAL OFFICRR (1931), 
I. L. K. 58 Calc. 1288.— IND. 


PART V. SECT. 3. SUB-SECT. 3.— B. 

sp. Erection over nmi-navigablc 
fdream .] — Where a person is the owmer 
of land in the province of British 
Columbia through which a noii- 
navigablc stream flows, ho may legally 
build a bridge across the stream from 
one part of his property to the other 
without the necessity of obtaining the 
permission or authority of the IVo- 
vinclal Government, such a bridge, 
though built with a pier in the cent ro of 


the stream, leaving a passage of 50 feet 
& over on each side thereof, is not an 
“ ohstruetlon ” within Water Act of 
British Columbia. Anyone floating 
logs or poles down such a stream 
must take the necessary precautions 
to avoid causing damage to such a 
bridge by the flotation operations ; 
& the ct. in this cfise finding deft, 
negligent, condemned it to pay 
damages. — H. v. Belt- Lumber Co., 
[1932] Ex. C. R. 31.— CAN. 
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WEIGHTS AND MEASURES. 

Part II. — Standards of Weights and Measures. 

26. Add. Ciiation .* — ^28 Cox, 0. 0. 660. 
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WILLS. 


Part i. — Nature of a Will. 


19. 

98. 

98. 

98a. 


Add. Annoiation : — Refd. Re Bund, Oruik- 
ahank v. Willis, [1929] 2 Ch. 465. 

Add. Annotation : — Refd. Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 

Add. Annotation -Dbtd. & Distd. Re Bud- 
dell, Roundway v. Roundway, [1932] 1 C^h. 
685. 


Add. Annotation i -Folld. Re Hack (A.) 
(1930), 169 L. T. Jo. 284. 

— jle Hack (A.) (1930), 

169 L. T. Jo. 286. 


105. Add. Annotation : — Refd. Re Hagger, Free- 
man V. Arscott, [1930] 2 Ch. 190. 

106. Add. Annotation : — Apld. Re Hagger, Free- 
man V. Arscott, [1930] 2 Ch. 190. 

108a. .] — A husband & wife made 

a joint will, whereby they left certain pro- 
perty, whicli viich possessed at the time of 


the death of the spouse first dying, to the 
survivor for life with certain absolute re- 
mainders over, & they agreed that the will 
should not be revoked without their mutual 
consent. The wife died first, & as from her 
death the husband received the income from 
the whole estate imtil his death : — Held : 
from the death of the wife the property of 
which the husband was then possessed was 
subject to a trust under which the legatees 
in absolute remainder took vested interests 
subject to the life interest of the husband ; 
& the death of such a legatee afttir the death 
of the wife but before the death of the 
husband did not occasion a lapse. — Re 
Haggkii, Freeman v. Anscorr, [1930] 2 Ch. 
190 ; 99 L. J. Ch. 492 ; 143 L. T. 010. 

112. After this case add : " 

Exercise of power of appointment by joint 
will.] — Sec Powers, Xt>. 209a. 


Part II. “Power of 

181. Add. Annotation : — Consd. Rc Frankhn & 
Swathling’s Arbn., [1929] 1 Ch. 238, 

182. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

239. Add. Annoiaiion : — Refd. ftr Carrington, 
Ralphs V. Swdthenbank, [1932] 1 Ch. 1. 

239a. Creation of estate tall — Death after com- 
mencement of Law of Property Act, 1925 
(c. 26) — Necessity for.] — Under Law of 

Property Act, 1926 (c. 20), s. 130, the power 
to create an entailed interest in personal 
estate can be exercised by will only in the 
case of a testator who dies after the com- 
mencement of the Act. Therefore, where 
testator, who died in 1912, by his will settled 
certain chattels including three family 
portraits to be hold upon trusts which should 
as nearly as the rules of law & equity 
permitted conespond with the limitations 
of real estate in tail, & set out such limitations 
at length, but settled no real estate upon 


Disposition by Will. 

the same limitations : — Held : testator had 
attempted to create an entailed interest in 
the chattels but had not succeeded, &> 
therefore the trustees of his will had no 
power to sell them under sect. 130 (6). But 
the ct., deeming it in the circumstances 
expedient, would make an order authorising 
the sale of the portraits by the, trustees under 
Trustee Act, 1925 (c. 19), s. 67. — Re Hope’s 
Will Tru.st, Hope v. Thorp, [1929] 2 Ch. 
136 ; 98 L. J. Ch. 249 ; 141 L. T. 509. 

265. Add. Annotations: — Distd. Re Sullivan, 
Dunkley v. Sullivan (1929), 45 T. L. R. 590. 
Consd. Re McKee, Public Trustee v. McKee, 
[1931] 2 Ch. 145. 

299a. Disclaimer by donee — Intestacy — Applica- 
tion of Administration of Estates Act, 1925 
(c. 23), ss. 33 (5), 46, 49.] — Testator who 
owned certain musical copyrights, & who 
died in 1928, by his will gave the residue 
of his estate, including the copyright 


PART 1. SECT. 1, SUB-SECT. 1. 

] I. ** Releaae.**] — Jir Donneix, 
[J930] 4 D. L. It. 10:J7.~~CAN. 

PART I. SECT. 2, SUB-SECT. 1. 

d i. Document in form of will passing 
no property.}"' A woman procured a 
printed form of will & partly tilled It in, 
80 that It purported to g^ve devise 
JSc bequeath ” to her husband, but did 
not contain any statement of the pro- 
iwrty to bo disposed of or any appoint- 
ment of an oxcictttor. The document 
was duly executed a.s required by law in 
the case of a will : — Ifehl : as the 
document contained no disposition of 
prqpVrty, it could not be i*eiBrarded as a 
Wif & should not bo admitted to pro- 
bate.— i»V FAimiiiLu, v. L. n. 

289.— AUS 

PART J. SECT. 2, SUB-SECT. 2.— 
A. (a). 

86 1 . tl'esta for ascertainment .] — 


Whci-e a will is made subject to a 
clearly expressed condition that it is 
to be subject to the happeuiug of a 
s{)ecitied contingency, e.g., the testator’s 
death before a certain time or during 
a certain surgical operation, the will 
does not take effect unless the con- 
dition is fulfilled ; but, if tho will is 
so expressed os to show that the con- 
tingency is only the motive for making' 
the will, tho will is not conditional but 
takes effect whether tho event hap^n.s 
or not.— ife Swords Estai’e (Alta.), 
11929] 3 J). L. n. .'>64 : 2 \V. W. U. 
245.— CAN. 

PART I. SECT. 3. SUB-SECT. 1. 

79 vi. . 1 — Folsetter r. York- 

shire & CVNADlAiV TRr.ST tUl., |I932] 
2 W. W. li. 382 ; 3 D. L. R. 190. CAN. 

PART I. SECT. 4, SUB-SECT. 1. 

104 i. For •• S. AF. read 
** CEYLON." 


PART I. SECT. 4. SUB-SECT. 2. 

106 viii. .]— The fact 

that a husband & wife have simultane- 
ously made mutual wills, giving each 
to tiie other a life interest with similar 
provisions in remainder, is not In 
itself evidence of an agreement not to 
revoke tho wills ; in the abscDci* of 
a definite agreement to that effect 
there is no implied trust precluding the 
wife from making a fresh will 
inconsistent with her former will, 
even though her husband has died & 
she has taken the benefits conferred 
by his will. — Gray v. Perpetual 
Trustee Co., Ltd., 119281 A. C. 391 ; 
40 C. L. li. 568; [1928] Argus L. R. 
238.--AUS. 


PART 11. SECT. 3. SUB-SECT. 2.— 
C. (a). , 

265 i. Necessity for conversion into 
permanent securities.] — Be Rtnoha^i. 
[1931J 1 D. L. 11. 248; C6 O. L. Tt. 
121.— CAN. 



Cues 898ar>717a. English and Ebipirk 

royalties, on trust for his wife for life & 
afterwards for his children, & directed that 
the royalties should be treated as capital. 

Testator left a widow but no children : 

Held: as there wae a partial intestacy, 
namely, as to the capital of the residue, the 
direction would not apply if the widow dis- 
claimed her life interest under the will, &; 
the result of the disclaimer would be that 
the widow would take a life interest in the 
residue, including the royalties . — Re SuL- 
uvAN, Dunkley V. Sullivan, [19301 1 Ch. 

0 4 . f\f\ T T r%X. jrx 


299b. Death of remaindermen In lifetime of 
widow.] — By his will testator who died in 
1928, after making certain bequests, devised 
Sn bequeathed all his real & personal estate 
not otherwise disposed of to ms trustee upon 


Part IV. — Capacity to 

454. Add, Annoiaiion : — Consd. Re Beiliss, Poison 
V. Parrott (1929), 141 L. T. 246. 

479a. .] — Testator directed that the 

income of his residuary estate should be paid 
to his son for life, &; after his death be held 
in trust for the son’s “ children or reputed 
children,” as the son should by will or codicil 
appoint. The son had two legitimate 
children, one predeceasing him & the other 
being expressly excluded by testator’s will 
from benefiting under the power of appoint- 
ment, & three illegitimate children, to the 
second third of whom, under the power, he 
appointed the income of testator’s residuary 
estate in equal shares by liis will, in which 
he described them by name A; as his “ children 
or reputed children,” For many years pay- 
ments of the income were made for the benefit 
of the chOdren. On a summons to deter- 
mine (mter alia) whe,;her the trusts in favour 
of ” children or reputed children ” were void 
as contrary to public policy as regards 


Digest Supplement. 

toist for sale Sc conversion, & aiter pavine^ 
his funeral & testamentary expenses, debte 
& legacies, to invest the net residue, & ta 
stand possessed of the net residue Aj the 
investments thereof upon trust to pay the 
J^come to his wife for life, & after her death 
to divide the same between his surviving 
brothers & sisters. The last of the brothers 
&8ister8 died in 1930. The widow was still 
hving. On the construction of the will 
suryivmg brothers & sisters was held to mean 
brothers & sisters surviving the widow, & 
there was therefore an intestacy as to the 
roversionary interest in the testator’s resi- 
duary estate expectant on the widow’s 
death : — Held : the reversionary interest ought 
not to be forthwith sold . — Re McKee, Public 
Trustee v, McKee, [1931] 2 Oh. 146 ; 100 
L. J. Ch. 326 ; 146 L. T. 006 ; 47 T. L. R. 
424 ; 75 Sol. Jo. 442, 0. A. 


Benefit under Will. 

reputed children of the son (a) living at or 
(b) bom after the date of the will : — Held : 
the power of appointment was valid, & the 
son’s appointment of the income to his 
“ children or reputed children ” named in his 
will was a proper exercise of the power. — Re 
Hyde, SwTm v. Jack, [1932] 1 Ch. 95 ; 101 
L. J. Oh. 95; 146L. T. 255 ; 75 Sol. Jo. 781. 

487. Add, Annotation : — Consd. Re Hyde, Smith v. 
Jack, [1932] 1 Ch. 95. 

489. Add, Annoiaiion : — Refd. Re Hyde, Smith v. 
Jack, [1932] 1 Ch. 96. 

491. Add, Annotation : — ^Refd. Re Hyde, Smith v. 
Jack, [1932] 1 Ch, 95. 

504. Add, Annotations : — Consd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 646. Refd. Re CoUier, 
[1930] 2 Ch. 37 ; Cousins v. Sun Life Assur- 
ance Society (1932), 48 T, L. R. 614. 

506. Add, Annotation : — Consd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 646. 


Part V. — Formalities of Will or Codicil 


597. Add, Annotation : — ^Refd. Smith v, Thompson 
(1931), 146 L. T. 14. 

697 a, Execution prevented by death.] — 

Instructions for a will containing the fixed, 
^ final, intentions of the deceased are valid, 
if the formal execution is prevented by death ; 
&, if there is no evidence of insanity, at the 
time of giving the instructions, the com- 
mission of suicide, three days afterwards 
will not invalidate the paper by raising an 
inference of previous derangement. — Bur- 
rows V. Burrows (1827), 1 Hagg. Ecc. 109 ; 
102 E. R. 624. 

AnnotatUm: — ^Beid. Godman v, Oodman, [1920] P. 261. 

661. Add, Annotation : — Consd. Palin v. Ponting. 
[1930] P. 186. 


PART V. SECT. 1, SUB-SECT. 4.— D. 

697 ll. .1 — lie Dunlop 

<Ont.), [1929] 1 D. L. 11. 542.-CAN. 


678. Add, Annotation: — Consd. Palin v, Ponting,, 
[1930] P. 185. 

717a. Codicil commencing “ this is the last 

will & testament.”] — A testamentary paper 
headed ” Codicil to be attached to my will,” 
& proceeding ” This is the last will & testa- 
ment of A. B.” did not expressly or by 
implication revoke an earlier will, although 
it effected a substantial difference in the 
destination of a large portion of the property 
passing. The same paper bore, in adoitlon 
to the signature of the t^tator, the signatures 
of four persons, two of whom were bene- 
ficiaries under it ; all four signatures had 
been placed on the paper at the time of 
attestation, & there was evidence that the 


in urill — NeceasUy jfor , 

Poole, Stewajri’ v, Poole (P. E. L), 
[1929] 1 D. L. 11. 418.— CAN. 


PART V. SECT. 1, SUB-SECT. 5.— | 
B. Ca). I 

629 1. Whether document incorporated 1 

8 
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two beneliciaries signed otherwise than as 
attesting: — Meld: (1) the words ** last will 
& testiinent ” did not preclude the ad- 
mission to probate of both papers ; (2) pro- 
bate of the codicil might go ^thout including 
the names of the two beneficiaries as attesting 
witnesses. — Kitcat v. Kino, [1930] P. 266 ; 
99 L. J. P. 126 ; 143 L. T. 408 ; 46 T. L. R. 
617 ; 74 Sol. Jo. 488. 

727. Add, Annotation : — Consd. Jox^es v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

729. Add, Annotaiion : — ^Apld. Kitcat v. King, 
[1930] P. 266. 

802a. Signature at top of sheet.] — lady got 
some one to write on a single sheet of paper 
her wishes for the disposal of her property 
after her death. There was no room at the 
end of the writing for her signatui*e, so she 
signed at the top of the sheet, & her signature 
there was duly witnessed i—Held : the 
document was not a valid will as it w®^ 
directly within the prohibition in Wills 
Amendment Act, 1862 (c. 24), that no 
signature should be operative to give effect 
to any disposition or direction which was 
underneath or which followed it . — Re Stal- 
man, Stalman V, Jones (1931), 146 L. T. 
339, C. A. 

jnnotaUon Cousd, In the Goods of Smith (M. M.), [11)31) 
P. 225. 

830. Add, Annotations : — Dlstd. Ke Stalman, Stal- 
man V, Jones (1931), 145 L. T. 339. Apld. 
In the Goods of Smith (M. M.), [1931] 1 . 
225. 

831. Add, Annotation Consd. In the Goods of 
Smith (1931), 47 T. L. R. 618. 

,] — Holograph testamentary 

dispositions so written as to stand after the 


executive clause, which was in a printed 
form : — Held : to bo part of the will & 
entitled to probate, being written before 
execution, & the page executed not con- 
taining any disposition. — In the Goods of 
Smith, [1931] P. 225; 100 L. J. P. 116; 146 
L. T. 46 ; 47 T. L. R. 618 ; 75 Sol. Jo. 726. 

836. Add, Annotations : — Consd. In the Goods of 
Smith (1931), 47 T. L. R. 618; Be Stalman, 
Stalman v, Jones (1931), 145 L. T. 339. 

888. Add. Annotation : — Consd. Palin v, Ponting, 
[1930] P. 185. 

889. Add. Annotation : — Consd. Palin v, Ponting, 
[1930] P. 186. 

839a. See other side for completion.’’] — 

On the margin of the first page of a will on 
a printed form, duly executed & attested at 
the foot of the page, occurred the words, 
“ See other side for completion.” On the 
second page under the words, “ Continua- 
tion from the other side,” there were dis- 
positions of property & a residuary gift 
without any further execution or attestation : 
Held : the words, ” See other side for com- 
pletion,” had the effect of joining in or inter- 
lining the writing on the second page, & 
that the executed writing should be included 
in the probate.— Palin v. Ponting. [1930] 
P. 185 ; 99 L. J. P. 121 ; 46 T. L. R. 310 ; 74 
Sol. Jo. 234 ; snb nom. Paling v. Ponting, 
143 L. T. 23. 

854. Add, Annotation Neal v, Henston 

(1032), 48 T. L. R. 637. 

‘ 888. Add, Annotation .-—Consd. Neal v, Henston 
(1932), 48 T. L. R. 637. 

913, Add, Annotation : — Expld. & Dlstd. Neal v. 
Henston (1932), 48 T. L. R. 637. 


PART V. SECT. 3, SUB-SECT, i, 

^ j, .]— TeKtator iu his trust- i 

disposition & Bettlomcnt directed his 
trustees “ to pay, Implement & f ulill j 
any legacies or beciuests which I may 
leave or bequeath by any writing under 
my hand, however informally the same 
may be expressed or executed Some 
time prior to his death ho delivered to 
nid law agents, who had custody of his 
trust-dispusitlon & settlement, a Bcaled 
enveloiie bearing the following 
graph eudoreatiou : lo be placed 

witn niy Ijast Will & Testament 
T. R." After his death the envelope 
was found to contain three documentB 
of a testamentary character, all holo- 
graph of the testator. Only ono was 
signed. One of the unsigned docu- 
ments began in these terms : 1 1. R* 

dosiro to make the following alt orations 
& additions to my last Will & losta- 
inonl namely.” Certain directions 
followed, & the document concluded 
with those w ords : ” Written by my 
own bond at L. A. the )7lh day of 
October 1921 ” :—Held : the trustees 
were bound to give eJPect to the 
directions contained in the mwlgncd 
document, on the ground that the 
facts connected with 
taken In conjunction with the direc- 
tions in the trust-disposition f: settle- 
mont, shovrod tliat testator intended 
it to bo road along with his formal 
acitlomont, of which ho had cflrcctually 
made it a part.— Ronalds' J uustkjm 
V , Lyle, [1929) S. C. (Ct. of Sess.) 104. 
—SCOT. 

PART V. SECT. 3, SUB-SECT. 4. 

780 i. Signature in name of person 
regueetid to sign--^Notary.)r^A testa- 
mentaty document in Sootiand ^eciuc- 
aUy doit with real estate in Ontario. 
The document was executed before c., 


a notary public. & was signed, in the 
presence of two witnesses, by’ G. A- not 
in the name of testator, C. signing bis 
own name & the witnesses signing a 
statement that they had heard 
authority given to C. & 
document read over to B., who declared 
ho could not WTitc : — IJeld : a good 
compliance with Wills ^ 

1927, s. 11.“ Rc' Dkei^y & Gkeen. 
[1930] 1 1). R- R- 903; 64 O. L. R. 
035.- CAN. 

PART V. SECT. 3, SUB-SECT. 6.“B 

p i. ,]—in the Will of Moroney 

niii28L 28 S. R. N. S. W. 653; 45 


(1928). 28*8. R. N. S. W. 653 ; 45 
N, 8. W. W. N. 147.—AUS. 

PART V. SECT. 3, SUB-SECT. 6.— C. 

si. Kxccuilon inealid .^ — The whole of 
a will, except testator’s signatm-e, was 
written on one side of a single sheet 
of paper. The signature append m 
the middle of tiie back -T: 

iif W : the will w'as invalid as it was not 
Higncd at the foot or end thereof, 
nor was the signature so tMt 

it. >vas appmont on the face of viU 
that testator intended to give etC^t by 
Buch liis Bignaturo to the w^t^ 
signed as his will.— Rc Mobg an. 

V. L. R. 191 ; Argus L. it. 150. — AUS. 

PART V. SECT. 3, SUB-SECT. 6.—D. 

sa. Simuiiure nppearinff as 
mcnU—/:c BYTRYCH. [19281 V. L . It. 
144 ; [1928] Aigus L. R. 88. — AUS. 

PART V. SECT. 3, SUB-SECT. 6.—C. 

871 iii .]— In an action to 

estoblish a tost^entaiT 
as the last will of H. deceased, the only 
qiicKtlon for decision was, whether the 
wUl had been properly cxcculocl. Th^e 
ovldcnoe was conflicting, but the trial 


judge found that ono of the persons 
attesting the document signed before 
testator signed, that the other attestl^ 
witness signed after testator, & the 
first witness did not resubscribo the 
; — jf/eid : the document w'-as not 
executed in the manner proscribed by 
Wills Act, s. 12 (1), & could not bo 
admitted to probate. The signatui-e 
of testator must be written or acknow- 
ledged by him In the actual presence 
of both witnesses together before 
either of them attests & subscribes the 
will.—CiiBSUNE V. Hermiston, [19281 
4 D. L. R. 786 ; 62 0. L. R. 575.— CAN. 

PART V. SECT. 4, SUB-SECT. 4.— B. 

( 0 ). 

1006 i. Testatofr unable to turn in bed 
— Attestation visible by turning.y— 
Where although the witnesses to a will 
were in the same room with testator 
at the time they*^ attested it & so near 
him that ho could havo seen them sign 
if he had been looking at them.^yet 
if ho had his face turned away from 
them & was unable to move without 
assistance so that it w’os out of his 
power to see them even if ho so wished, 
the attestation is invalid . — lU 
WOZCIKOHOWIECZ lOSTATE, [1931] 3 
W. w. R. 283 ; 4 1). L. R. 585 ; 2C Alta. 
L. 11. 1.— CAN. 

PART V. SECT. 4, SUB-SECT, 8.— A. 

f i. ,] — A testator devised & 

hetiuoathod all his real & personal 
estate to his wife for life, & after 
her death to all his children at her 
wisdom & discretion. By her will his 
wife appointed the estate to all the 
children in equal shores, subject only 
that the share of a son F. should 
bo retained by her trustees upon trust 
for him for life with remainder to his 
L'cuwu. issue bom before the lapse of twenty- 

but the trial ono years from his death as ho should 
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1074. Add, AnrioUdimi: — Generally ^ Refd. Black- 
well v. Blackwell, [1920] A. 0. 818. 

1097. Add, Annotation : — Apld, Kitcat v. King, 
[1930] P. 266. 

1097a. .] — Kilcat v. King, No. 717a, 

ante, 

1117. Add, Annotation : — Consd. Palin v. Pouting, 
[1930] P. 185. 

1126. Add, Annoialion : — Consd. Neal v, Denston 
(1932), 18 T. L. P. 637. 

1141. Add, Annotaiion : — Refd. Neal v, Deiistori 
(1932), 48 T. L. K, 637. 

1165. Add, Annotation: Refd. Nral v, DensUm 
(1932), 18 T. L. K. (>37. 


1158a. .] — ^The ct. applied the presumption 

of law, omnia prwsumutdur rite eaee ada^ in 
favour of the validity of a will where the 
evidence of the attesting witnesses as to the 
circumstances of the execution was foimd to 
be wholly unsatisfactory & not to be relied 
upon k, the main fact cmeged i^ainst imdue 
execution, apart from deoTarations made by 
the attesting witnesses, was that it would have 
been a physical impossibility for testator & 
the att€Nrting witnesses to have been present 
together in the confined space in which the 
<^xeoution of the will took place. — Neal v, 
Dbnston (1932), 147 L. T. 460 ; 48 T. L. II. 
637 ; 76 Sol. Jo. 691. 


Part IX.— Alterations and Erasures. 

1364. Add. Annoiidion : — Consd. Palin v. Ponting, 1387. Add. Annotation : — Consd. Palin v. Pouting 
[ 1930 ] P. l«r>. [1030] P. 186. 


Part X. — Revocation, Revival and Republication 


1518a. .]— In the Estate of Biukiiy 

(1929), 73 Sol. Jo. 556. 

B. Will Made in Contemplation of Marriage, 
(Vol. XLIV., p. 319.) 

1522a. Disappearance of wlfe—Bequest to woman 
with whom testator cohabiting — Subsequent 
marriage to legatee.] — Testator, being 
married to a woman who had left him some 
years before & had not been heard of, be- 
queathed the whole of his estate to a woman 
with whom he was living & whom he described 
as his wife. Shortly afterwards he married 
the woman in question, relying on the legal 
presumption of the death of his wife : — Held : 
the marriage was prirnd facie valid & the will 
was expressed to be made in contemplation 
of it, & was accordingly within the protection 
of Law of Property Act, 1925 (c. 20), s. 177, 
& not revoked by the marriage. — Pilot v. 
Gainfort, [1931] P. 103 ; 100 L. J. P. 60 ; 
145 L. T. 22 ; 47 T. L. R. 376 ; 75 Sol. Jo. 
490. 


1544. Add, Annotaium : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. 11. 615. 

1546. Add, Annotation : — ^Consd. Jones v. Treasuiy 
Solicitor (1932), 48 T. L. R. 615. 

1549a. .] — Where a testatrix commenced 

a will made two da 3 ^s before her death with 
the words, “ This is my last wiU, the former 
one being ungiiltig,'' Sc then substituted for 
the German word “ unguliig ” the English 
word ‘‘ cancelled,” k tliis will made dis- 
positions quite different from those in an 
earlier will, without, however, disposing of 
the residue, & where the residue had been 
disposed of by the earlier will, & the later will 
contiiined no operative appointment of 
exors., the ct. held that the later will revoked 
the earlier, <&, testatrix being iUeptimate 
& having died without issue, granted letters 
of administration to the Treasury Solr. with 
the later will annexed. — Jones v. Treasury 
Solicitor (1932), 147 L. T. 340 ; 48 T. L. R. 
01 .5 ; 76 Sol. Jo. 690 ; affd„ 49 T. L. K. 75, C. A. 

1555. Add, Annotation Refd. Smith v, Thomp- 
son (1931), 140 L. T. M. 


appoint. & ill dclanlt. cto. TJiu 
inusbaiici of M., ono of toutator’s cliildi*eii 
to whom the aiipoiiitiiient was made, 
attested the exf^mtiou of the testat/or’s 
will : — Held : M. was not given any 
share or interest in testator’b estate by 
his will, & Iherefoi'e Wills Act, 192^, 
s. 13, did not apply . — Tie Kooh, 
Koch 'o. Koch, 11931 ) V. L, 11. 203 ; 
Argils L. K. 271. — AUS. 

PART V. SECT. 6, SUB-SECT. 3. 

80 . Necessity for counplxance with 
statutory rcftuirements at time of execu- 
tion.] — The validity of a testamentary 
document, in so far as its execution is 
concerned, depends ontlrcly on the 
(luestion whether it complied with the 
statutory roqulromonts lu that behalf 
in force at the time of its execution. " 
He McGibbon. Royal Trust Co. v. 
BAXTKli, {1931) 2 W. W. R. 80; 2 
1). L. L'. .'iXO ; Uto. L, i:. 

CAN. 

PART Vll. 

r i. Scot. 11a of Wills 

Act Amendment Act, 1921, tlxes a 
time as to when the validity of a will 


of the oluBH n^f erred to therein is dotcr- 
inined, viz., when it was made. Theio- 
fore, if a British subject, when outside 
tlie province, makes a will which ineetis 
tlio requirements of said see.t,, It^ 
validity is not du'stroyed by the fact 
that testator afternrards ceases to bo 
a British subject. Where a person 
while domiciled in British Columbia & 
owning realty therein makes a will 
valid as to realty in that province, & 
he acquires a foreign domicile & makes 
a holograph will. Invalid os to realty 
in Biitish Columbia, revoking all 
previous wills & disposing of both 
realty & personalty, & dies domiciled 
in said forcigu country, the British 
Oolumhiii will remains effectivo os to 
the BritiKh Columbia realty . — He 
Colville Estate, 11931] 3 W, W. li, 
20 ; fl932J J l>. li. K. 47 ; 44 B. C. K. 
331.- CAN. 

PART X. SECT, f, SUB-SECT. 2. 

1496 V. - ' .1" -A will is the aggie- 
gate of a mau’s testa men iai-y Intoutions, 
so far as they are manifested in a 
writing or writings duly exocuttMl 
aeeordirig to the goveruing statute. 

10 


A testamentary paper does not 
necessarily revoke one prior In date, 
oven though the second instrument 
contains a general revocatory clause ; 
the intention of testator is the solo 
guide & the Intention to bo disoovorod 
is that relating to tho disposition of 
testator’s propeity & not to the form 
of tho wni. ~'i?fi Snow Estate, 119323 
1 W. W. a, 473.-~CAN. 

PART X. SECT. 1, SUB-SECT. 8. 

1607 V. .] — ^Where it was prov«^ 

that a testator made a wBl which ooiUd 
not be foimd after his death & there 
was no ovidenoo touching Its whm- 
aboute after It was made : — Held : it 
must be presumed, thorn being no 
ovidenoo to rebut tho presumption, that 
the will was destroyed by tho testator 
with the intention of revoking It,-— 
He UoniNSON Estate, [19801 2 

W. W. 11. G73.---CAN. 

PART X. SECT. 1, SUB-SECT. 4.— ». 

80. NcccseUu for express declaration 
of contcfnipUuUm of marrta<;c.j— 
SEDowrcK Estate, [1931 J 1 W. w. R. 
837.— CAN. 
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Sk Add, Anmicdwri Refd. Smith v, Thomp- 
son (1931), 146 L. T. 14. 

1610. Add, Annotation : — Refd. Smith v, Thomp- 
son (1931), 146 L. T, 14. 

1611. Add, AnnotoMon : — Ck>n8d. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

1618. Add, Annotation : — ^Apld. Jones v, Ti’easury 
Solicitor (1932), 48 T. L. B. 616. 

1624. Add, Annotation: — ^Apld. Kitcat v. King, 
[1930] P. 266. 

1647. Add, AnnotcUion : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

1650. Add, Annotation : — ^Refd. Smith v, Thomp- 
son (1931); 146 L. T. 14. 

1651a. .] — A will & codicil made by testatrix 

in 1893 were revoked by a will made in 1907. 
In 1911 testatrix made a codicil to the will 
of 1907 declaring that a share in her estate 
thereby given to a son should be held upon 
protective trusts. In 1921 testatrix executed 
a third codicil, which referred only to the will 
& codicil of 1893, altered some of the pro- 
visions of the will & otherwise confirmed it : — 
Held : the effect of the codicil of 1921 was 
to revoke both the will of 1907 & the codicil 
of 191 1, & to revive the will & codicil of 1893. 
— Re Bakbu, Baker v. Baker, [1929] 1 Oh. 
608 ; 98 L. J. Oh. 174 ; 141 L. T. 29. 

1655. Add, Annotation : — N.F. Re Robinson, Lamb 
V, Robinson, [1930] 2 Oh. 332. 

1656. Add, -Annotation : — Consd. Re Robinson, 
Lamb v, Robinson, [1930] 2 Ch. 332. 

1657a. .] — The question whether a will 

has been revoked by a subsequent instrument 
depends entirely upon the intention of the 
testator as expressed in that instrument. 
The rule laid down in Baker v. Story ^ No. 
1655, & earlier cases that a second will will 
i*evoke an earlier one though it is ineffective 
to confer any gift, if such failure is due to the 
incapacity of the devisee or legatee & not to 
any infirmity in the will itself, is no longer 
acceptable since the decision in Ward v. 
Van der Loeff, No. 1662. 

Testatrix by a will made in 1914 gave her 
residuary esta^ upon trust to pay an annuity 
to her son H., & subject tnereto for her 

f randchildren who should attain twenty-one. 
n 1921 she executed a document wliich she 
described as her last will, by which she gave 
the whole of her estate to n. absolutely, but 
it contained no clause revoking former wills. 
The later will was ineffective, though ad- 
mitted to probate, owing to the wife of H. 
having attested it : — Held : the earlier wiU 
was restored, there being no intention shown 
by testatrix in the later one to revoke it. — 
Re Robinson, Lamb v, Robinson, [1930] 2 
Oh. 332 ; 99 L. J. Ch. 431 ; 143 L. T. 693 ; 
46 T. L. R. 542. 

1662. Add, Annotaiion : — Apld. Re Robinson, 
Lamb V, Robinson, [1930] 2 Ch. 332. 

1664. Add, Annottdion Consd. Jom»s v. Treasury 
Soheitor (1932), 48 T. L. R. 015. 

1671. Add, Annotation : — Consd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 466. 


1707a. .] — B,, by his wUl, after appointing 

his sister W. & one S. exors. & tr^tees 
thereof, & after giving certain legacies & 
exercising certain powers of appointment 
therein more particularly referred to, 
appointed & devised his mansion house, lands, 
cottages & hereditaments known as Wick 
Episcopi unto & to the use of his trustees 
upon trust after payment thereout as therein 
mentioned to pay the residue of the rents & 
income thereof to his sister the said W. for 
her life, & after her death upon the trusts 
therein mentioned. After a further bequest 
of jewellery, plate & portraits so as to devolve 
as heirlooms with the said mansion house so 
far as the rules of law would permit by 
(sic) the person or persons for the time being 
entitled to the possession or receipt of the 
rents of the same mansion house, testator 
thereby further gave, appoint/ed, devised & 
bequeathed all the rest residue of his real 
& personal estate unto & to the use of his 
trustees to such uses, upon such trusts, & 
for such ends intents & puri)oses as the Wick 
estate might under the trusts of his will for 
the time being be held so far as the rules 
of law would pennit. By a codicil dated 
August 4, 1927, after reciting that he was 
desirous of giving to his stepdaughter C. 
(pltf.) a residence in England, testator 
appointed, devised & bequeathed to her for 
her life his said house Wick Episcopi & all 
the furniture, books, linen, plate & effects 
therein or belonging thereto & also the land 
he occupied therewith. After testator^s 
death in 1928 pltf. C. took out an originating 
summons to determine {infer alia) the 
question whether pltf. was entitled for her 
life to the whole or any & if so what part of 
the rents, profits & income arising out of the 
residuary real & personal estate of the 
testator or of the income of the proceeds of 
sale thereof, or whether deft. W. was entitled 
during her life to the said rents, profits & 
income or to some & what part thereof, or 
to whom the same were payable : — Held : 
testator intended by the codicil only to give 
certain defined property to pltf. for her life 
for the definite purpose, namely, the pro- 
vision of a house in England, mentioned in the 
codicil & that the codicil could only be read 
as interpolating into the will an interest in 
favour of pltf. in respect of the property 
specifically mentioned in the codicil ; & 

therefore deft. W. was entitled during her 
life to the rents profits & income of testator’s 
residuary real & personal estate, & the 
proceeds of sale thereof. Further, the 
Jewellery, plate, etc., included in the gift of 
heirlooms contained in testator’s mansion 
house at the date of his death, were in the 
events that had happened, to be enjoyed by 
deft. W. during her life ; & the excepted 
articles of plate were to be enjoyed by pltf. 
during her life. — Re Bund, Oruikshank v, 
Wnxia, [1929] 2 Ch. 466; 99 L. J. Oh. 4; 
142 L. T. 39. 

1715. Add, Annotations : — ^Refd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615 ; Smith r. 
Thompson (1931), 146 L. T. 14. 

for removal of tbe wilJ after tcstator*s 
death, & by the ciroiunwtance that after 
hJs death money was stolen from his 
house, as to be negligible. — Buddy i\ 
OAUrKNTER, [10311 4 D. L. U. 027 
O. K. 694.— 43AN. 


FART X. SECT. 1, SUB-SECT. 7.— 
B. (c) I. 

1850 viil. .1 — Lepebvrk v. 

HajOR, 11930] S. C. K. 252 ; 2 D. h. Ib 
,532: revso-* 11929] 3 i>. L. R. 248; 61 
O. L. R. 43.— CAN. 


1859 ix. .] — Upon a ciuostlou 

whether the presumption of destruc- 
tion animo reoocandi had boeu over- 
come : — UcM : the iii’esumptlou was 
80 attenuated by deouu'ations made by 
icstutor, & by evldeiicc of opportunity 
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1916, Add, Annotation: — Consd. In the Estate of 
Birkby (1929), 73 Sol. Jo. 656. 

1967. Add, AnnotcUion : — Generally^ Refd. Black- 
well r. Blackwell, [1929] A. C, 318. 

1978a. Mistake as to legal rights of widower.] 

-In the Estate of Grjejbnstkebt (1930), 74 
Sol. Jo. 188. 


2194. Add. Annotation : — Refd. Re Bund, Cniik- 
shank v. Willis, [1929] 2 Ch. 455. 

2196a. -.] — Re Bund, Cruikshank t\ Wiixis, 

No. 1707a, ante. 

2246. Add. Annotation: — Refd. Rc Forrest, Carr 
V. Forrest, [1931] 1 Ch. 102. 

2248. Add, Annotation: — Apld. Re Forrest, Carr 
i\ Forrest, [1931] 1 Ch. 102. 

2249. Add. Annotation: — Consd. Re Forrest, CaiT 
V. Forrest, [1931] 1 Ch. 102. 

2249a. .] — By her will in 1920 testatrix, 

who died in the same year, gave the residue 
of her real & personal estate to her exors. 
upon trust to permit her husband to receive 
the rents & income thereof for his life, & 
directed that after his decease the trustees 
should sell & convert her residuary estate & 
sliould stand possessed of the net residue 
upon trust to pay provide for thereout 
certain legacies. Then there was a direction 
that the surplus moneys remaining after 
Ijayment of the legacies should be divided 


2008a. '«] — Re Bakkr, Bakbr v, Bakisb, 

No. 1651a, ante, 

2068. Add, Annotation : — ^Refd. Goonewardene v, 
Goonewardene, [1931] A. C. 647. 

2133. Add. Annotation : — Consd. Re Warren, 
Warren v. Warren, [1932] 1 Ch, 42. 

2167. Add. Annotation : — Consd. Re Carrington, 
Ralphs V, Swithenbank, [1932] 1 Ch. 1. 


Codicils. 

between seven named persons, the children 
of A., the children of W., & the two children 
of J., in certain proportions. By a codicil 
testatrix gave £1,000 upon trust to pay the 
income to E. for her life, & after her decease 
directed that the same should fall into her 
residuary estate & be divisible accordingly ; 
she then revoked the gift by her will of the 
portion of her residuary estate to the two 
children of J., & directed that they should 
take no part of her residuary estate, &, in 
aU other respects, she confirmed her will : — 
Held : in the absence of sufficient indication 
of intention to give the shares, the ^ft of 
which was so revoked, to the other residuary 
legatees, the effect of the revocation was that 
those shares were undisposed of. — Re 
Forrest, Carr r. Forrest, [1931] 1 Ch. 162 ,* 
100 L. J. Ch. 122 ; 144 L. T. 297. 

2251. Add. Annotation : — Refd. Re Forrest, Carr 
V. Forrest, [1931] 1 Ch. 162. 

2255. Add. A nnoiation : — Consd. Re Fon'est, Carr 
r. Forrest, [1931 1 1 Ch. 162. 



Part XII. — Legal Incidents of a Gift by Will. 


2339. Add. Annotation : — Refd. Rc Buxton, 
Buxton V. Buxton, [1930] 1 Oh. 648. 

2378. Add. Amiotation : — Refd. Re Warren, 
Warren v. Warren, [1932] 1 Ch. 42. 

2395. A dd. Annotation : — Refd. Re Newman, Slater 
V. Newman, [1930] 2 Ch. 409. 

2438. Add. Annotation : — Consd. Re Warren, 
WaiTon V. Warren, [1932] 1 Cli. 42. 

2511a. .] — Re Backhouse, West- 


minster Bank, Ltd. v. Shaftesbury 
Society & Ragged School Union, [1931] 
W. N. 168 ; 172 L. T. Jo. 10 ; 72 L. Jo. 79. 

2541. Add. Amiotaiion : — As to (2) Refd. Re 
Hayden. Pask v. Perry, [1931] 2 Ch. 333. 

2575. Add. Annotation: — Generally, Refd. Re 

Newman, Slater v. Newman, [1030] 2 Ch. 
409 ; Re Warren, Warren i\ Warren, [1932] 
1 Ch. 42. 


PART X. SECT. 3, SUB-SECT. 2.— 
C. (a). 

2047 i. General rvlc .] — If a codicil 
f ranged to oioonnt to a ropubUcation 
of a will is to have that effect, it is 
necessary that it should refer in ita 
body to the will to which it is a codicil, 
& the fact that it appears in the eaiuo 
paper as the will itself to which it is 
sought to make it a codicil is not 
sufllciont . — In the Will of Etbsox 
(1027). 28 S. R. N. S. W. 110; 45 
N. S. W W, N. G.— AUS. 


PART X. SECT. Z, SUB-SECT. 8.— A. 

2099 ii. .) — By sect. 5 of 

Ordiuarco No. 21 of 1844, of fTeyloii, 
as by W ills Act, 1837 (c. 20), s 34, the 
effect of conilrrning a will by a codicil 
of latiCr date is to make a disposition 


in tho will operate iu the same way as 
It would have operated if the words 
of tho will had l^en coutaJned in tho 

codicil. OOONEWARPKNIS fM.) V. 

OoONKWARDEXE (E. M.). [1931] A, C. 
047 ; 100 L. J. P. C. 145; 145 L. T. 
7, P, C.— CEYLON. 

PART X. SECT. 3, SUB-SECT. 3.--D, 

2146 ii. .} — Rotajl U'rust CJo. 

V. SIIIMMIN, [1932] 3 W. W. R. 447.— 


PART XII. SECT. 6, SUB-SECT. 2.— A. 

2366 Vi. .1 — specific legacy 

of tho proceeds of an agreement tor 
sale of land is adeemed by the accept- 
ance by the testator of a quit-claim 
deed from the purchaser.— /fc Calvert, 
[1928j 3 W. W. R. 42.— CAN. 


PART XII. SECT. 6, SUB-SECT. 2.— 
B. (a). 

2373 ii. .] — By tho devise of an 

estatt?, which testator has previously 
mortgaged in fee, nothing passes at 
law.— D b Veber V. A.vdrbws (1845), 
4 N. B. II. (2 Kerr) 004.— CAN. 

PART XII. SECT. 5, SUB-SECT. 2.— 
B. (d). 

so. Direction to realiae mortgage — 
Svl)sequmt discharge of mortgage — 
Ademptiem.} — lie Todd, [1932] 4 

M. P. K. 6.— CAN. 

PART XU. SECT. 6, SUB-SECT. 3. 

sb. Application to real Af personal 
estate.] — It Is now settled trmt the 
doctrine of acceleration applies both 
to real & personal estate. — Harman v. 
Anderson, [1930] N. Z. L. R. 07. — 

N. Z. 
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Part XIII.- 

2663. Add. Annotation : — Apld. Re Thomas’s Will 
Trusts, Powell v. Thomas, [1930] 2 Ch. 67. 

2665a. ,] — Where testator makes a gift 

subject to a condition precedent, the ful- 
filment of which is rendered impossible by 
operation of law before the date of the will, 
the condition is void & the gift remains. — Re 
Thomas’s Will Trusts, Powell v. Thoivias, 
[1930] 2 Oh. 67 ; 99 L. J. Oh. 286 ; 144 L. T. 
64; 74 Sol. JO. 201. 

2686. Add. Annotation : — As to (2) Gonsd. Re 
May, Eggar v. May (1931), 47 T. L. R. 615. 

2689. Add. Annotation : — Held. Re Knapp, 

Spreckley v. A. G., [1929] 1 Oh. 341. 

2698. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

2713. Add. Annotation : — Apld. Re Oockerill, 
Mackaness v. Percival, [1929] 2 Oh. 131. 

2727. Add. Annotation : — Dlstd. •Re Oockerill, 
Mackaness v. Percival, [1929] 2 Oh. 131. 

2730. Add. Annotation : — Distd. Re Oockerill, 
Mackaness v. Percival, [1929] 2 Oh. 131. 

2731. Add. Ayinoiaiion: — Apld. Re Oockerill, 
Mackaness v. Percival, [1929] 2 Oh. 131. 

2732a. .] — Testator, by his will, devised 

land to P. subject to the payment of certain 
annuities, of road-making charges for which 
testator was liable, & of estate & other 
death duties, & subject also to the proviso 
that if within twenty years of testator’s 
death P. should desire to sell the land, he was 
to give the Governors of the N. Grammar 
School the option of purchasing the land at 
the price of £300 an acre, such otter to be 
subject to the payment by the Governors of 
the said annuities &: road charges, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an aero at the date of 
testator’s death. In accordance with the 
condition P. ottered it to the School Governors 
at £300 an acre, & the otter was duly accepted 
A& the land sold & conveyed to the Go vendors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 


-Conditions. 

£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate &; 
succession duties levied upon the value of 
the property : — Held : the condition being 
one in restraint of alienation except to a 
particular purchaser was void for repugnancy, 
& not binding upon the devisee. The death 
duties payable must therefore be borne 
entirely by P., the devisee. — Re Oockerill, 
Mackaness v. Percival, [1929] 2 Oh. 131 ; 
98 L. J. Ch. 281 ; 141 L. T. 198. 

2825a. Condition against Joining religious society 
requiring surrender of property — Effect of 
Joining society requiring surrender of income 
only.] — Testator, who died in 1929, left his 
residue to his uncle’s children as tenants in 
common, with the following proviso : “In 
case any child of my uncle shall at any time 
before becoming entitled to receive any share 
in my residuary estate have joined a religious 
body to which he or she shall have been or 
be under a religious obligation to give his 
or her own property, then I hereby direct & 
declare that u^ess such child shall quit & 
renounce such religious body witliin six 
calendar months after my death such child 
shall be deemed to have died in my lifetime.’’ 
One of the children in 1927 joined a religious 
society which had a rule providing that the 
society should receive the income of the 
property of members, though every member 
retained a right to dispose of the capital. 
The child in question had not quilt/ed or 
renounced the society within six months 
from the testator’s death : — Held : the child’s 
share of the residue was not forfeited . — Ro 
Bell, Bell v. Agnew (1931), 47 T. L. K. 
401. 

2837a. Condition against association or marriage 
with named person.] — Re Hanlon, Heads v. 
Hanlon (1982), 76 Sol. Jo. 868. 

2898a. Effect of disentailing estates.] — Re 

Watson, Culme-Seymour v. Brand, No. 

7034 a. post. 


PART XIII. SECT. 3, SUB-SECT. 6.~ 
C. (a). 

r i. Condition SHhaequent — 

Annexed to gift of personalty ] — A 
testamentary oondiLion subsequent In 

r noral restraint of marriage, whether 
forfeits or only reduces the gift, is, 
In the c-aso of personalty, only primd 
facie void ; &, If on the tnio constnic- 
tion of the will the Intention is to 
benefit tho object in whose favour the 
gift over Is made & not to compel the 
celibacy of the lirst object of tho gift, 
the condition takes e^ct. — Tie Hay- 
THORNTHWAITE ESTATE, (19301 1 

W. W. li. 68 ; 3 D. L. 11. 235.— CAN. 

r il. *1— Under his will, 0. devised 

all hla immoveable property to hl» son 
“ to be held & enjoyed by him for the 
term of his natimil life ... 8c after 
his death to my son’s sons, namely 
... 8c my son’s daughter, F., in equal 
shaios absolutely, provided that. If the 
said F. should be married before the 
death of my son .... then Sc in 
such cose she will not take any interest 
tinder my will *' : — Held : tho condition 
attached to the bequest to the son’s 
daughter was not contrary to law or 
momUty Sc therefore was valid. — 
COHEN V. OOHEN (1931), I. L. R. 69 
Calc. 102.— IND. 


PART XIII. SECT. 8, SUB-SECT. 6.— 
C. (b). 

2786 ix. .1 — settlement 

made by a Jewish mother contained 
trusts of real property in favour of 
her sons, who were of the Jewish faith, 
& of their widows, & of tho children 
of her sons. It also contained a for- 
feiture clause in the following terms : 
*• Ih’ovldod nevertheless & notwith- 
standing anything herein contained If 
any person or persona entitled here- 
under should marry out of their per- 
suasion then any imaro or interest of 
him her or them shall go be applied, 
Sc be divided & distributed as if there 
had never been any such person ” : — 
Held : the forfeiture clause was void for 
uncertainty.— Equity, Trustees, Exe- 
cutors & Agency Co., Ltd. v. Moss, 
(19311 Argus L. R. 281.— AUS. 

PART XIII. SECT. 8, SUB-SECT. 6.— D. 

2803 i. Whether valid — Condition not 
to live with or he under control of fattier,] 
—A condition in a will having the 
effect of deterring a father from tho 
performance of his parental duties, or 
constituting an attempt to Interfere 
^vith the discretion of the ct. as to the 
custody & maintenance of its ward. 
Is void as being opposed to public 
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policy. — lie Ellis, Peiu’RTual Trus- 
tee Co., Ltd. i\ Ellis (1929), 29 
S. R. N. S. W. 470 ; 46 N. S. W, W. N. 
146.— AUS. 

PART XIII. SECT. 8, SUB-SECT. 8.— D. 

p i. Or marrying Roman 

Catholic.]— Rc Jones, Jones v. Baxter 
(1929), 30 S. R. N. S. W. 26.™ AUS. 

• 0 . Condition as to confirmation .] — A 
win provided for tho payment of certain 
legacies on the legatees becoming 
twenty-five years old, Sc also pro- 
vided that tho legacies should not 
bo paid imtil the legatees had been 
confirmed as members of tho Church 
of England, &; that, should any of 
them attain the ago of twenty-flvo 
years without having boon so con- 
firmed, then his legacy should bo 
divided between the others who had 
been so confirmed & another legatee : — 
Held : tlio cou«iition as to being con- 
firmed was a condition precedent ; & 
that, if it was a condition subsequent, 
it was one which should not bo dis- 
regarded os being against public policy, 
or, under tho facts of tho case, on the 
ground that its performance was 
impossible. Moreover, tho fact that 
the legatee in question was bo con- 
firmed when thirty -one years old 
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2961. A dd» Annotations : — Apld. Patton v. Toronto 2961l)« — -•] — Testatrix, who died in 1916, 

General Trusts Corpn., [19301 A. O. 629. bequeathed a sum of money to trustees to 

Consd. ife May, Eggar V. May, [1932] 1 Ch. 99. accumulate the income until her nephew 

should attain the age of 24 years &; after- 

2061a. .] — Testator, who died in 1919, wards to pay him the income, provided that 

bequeathed to his grandson, applt., an he should not be a Roman Catholic at her 

annuity, provided that he was & proved death, or, if he was, that he should cease to 

himself to be of the Lutheran religion •; until be one within 12 months thereafter, the 

he was twenty-five years of age the annuity payments to continue until he should become 

was to be paid to his mother for his benefit. a Roman Catholic, with a gift over if the gift 

In 1917, when the will was made, applt. was failed. At the death of testatrix the nephew 

only twelve years of age, & tes^tor knew was a child of about nine years of age. He 

that applt. *8 mother was a Roman Catholic, was the son of a Roman Catholic &; was 

that he was being brought up in that being brought up in that faith. In 1917 

religion. Acciirding ti^ the law of Germany, NimuLB, J., decided (No. 2961) that within 

where applt. & his parents were domiciled, the meaning of the will the child was not a 

applt. could not effectively change his Roman Catholic at the death of testatrix & 

religion without their consent until he was that he was to have an opportunity of making 

twenty-one years of age. On reaching that a choice in the matter when he attained 

age he proved that he had become of the 21 years of age. In 1933, when the legatee 

Lutheran religion. So he had since remained was 24 years of age So had never wavered 

so : — Held : the intention of testator was in his ^herence to the Roman Catholic 

that applt. should have an opportunity of Church, the trustees applied for a decision 

choosing his religion, So as he was entitled of the ^estion whether the gift over had 

in law to postpone his choice until he was taken effect : — Held : although the proviso 

twenty-one, but not beyond, he was entitled as to the child’s ceasing to be a Roman 

to receive the annuity, also arrears from the Catholic within 12 months was void, yet, 

date of testator’s death, as until he reached as the will provided that even after the a^ 

twenty-one his enjoyment of the annuity of 24 years the legatee was to benefit only 

was free from condition. — Patton (W. R.) until he became a Roman Catholic, So as 

V, Toronto General Trusts Corpn.. [1930] this provision included his being a Roman 

A. C. 629; 143 L. T. 672; mb nom. Re Catholic at that age, the gift over took 

Patton, Patton v. Toronto General effect. — Be May, Eggar v. May, [1932] 1 Ch. 

Trusts Corpn., 99 L. J. P. C, 213, P. C. 99 ; 101 L. J. Ch. 12 ; 146 L. T. 56 ; 48 

AnnoUitum : — Refd. lie ]Vray, Egprar v. May, [1932] 1 Cli. 99. T. L. K. 3 ; 75 Sol. .To, 741, C. A. 


Part XIV. 

3117. Add. Annotation : — Apld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

3120. Add, Annotation: — Apld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

3131a. .] — By her will, after giving life 

interests to her iiarents, a testatrix devised 
A: bequeathed her real So personal estate to 
her husband, but if he should have pre- 
deceased both her parents, then to her hus- 
band’s children, whether by herself or his 
first wnfe. The husband survived both the 
parents, but predeceased testatrix. Testa- 
trix left no issue of her own, but at her death 
there were six children of her husband’s 
first marriage living : — Held : there was no 
implication of a gift over to those children 
on failure of the gift to the husband by 
lapse in any event. So therefoi‘e the residuary 
estate of testatrix was undisposed of So passed 
to her next of kin. — Re Graham, Graham v. 
Graham, [1929] 2 Ch. 127 ; 98 L. J, Ch, 291 ; 
141 L. T. 197. 

3250. Add. Annotation : — ^N.F. Re Taylor, Taylor 
V. Taylor (1931), 76 Sol. Jo. 393. 

3253a. .] — Testatrix by her will 

gave, devised So bequeathed all her residuary 


Lapse. 

real So personal estate to a trustee upon trust 
for conversion, So to dhide the net proceeds 
of such conversion equally between her four 
step-children named. The will contained a 
proviso directing that the share to which A., 
one of her stf^p-daughters, “ shall become 
entitled,” should be retained by the trustee 
upon trust to invest the same, So to apply the 
income thereof or so much as he should in his 
discretion think fit towards the maintenance 
or benefit of A. during her life, So to accumu- 
late the residue of the income (if any), So after 
the death of A. the said share settled upon her 
So the investments & income thereof, So any 
unapplied accumulations were to be equally 
divided between the other three step- 
children. A. So another step-child named in 
the will predeceased testatrix ; — Held ; as 
A. did not live to become entitled to any 
share in the residue, the gift lapsed, the 
settlement failed, So there was an intestacy 
as to one-half of the residue. — Re Taylob, 
Taylor v. Taylor, [1931] 2 Ch. 237 ; 100 
L. J. Ch. 309 ; 145 L. T. 443 ; 76 Sol. Jo. 
393. 

. Add. Annotation : — Folld. Re Buxton, 
Buxton V. Buxton, [1930] 1 Ch. 648. 


was not a substantial oomplianco with 
the condition.— /I'e Forbes, Harrison 
V. CoMMis, [1928] H D. L. R. 22; 
[1928] 1 W. W. R, 880; 22 Sask. L. R, 
473.- CAN. 

PART Xin. SECT. 4, SUB-SECT. 3. 

2924 i. Where period prescribed — 
Whether court ‘uHll extend time ,\ — Wlioro 


testator’s object In Imposing conditions 
as to time was to provide for the 
distribution of his estate within a 
reasonable time & to relieve his trustee 
from responsibility In the event of a 
claim being made after distribution, 
a failure in strict performance of the 
condition duo to ctrcumstances beyond 
the control of the claimant will not 
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disentitle such claimant to participate 
in the distribution of the estate if the 
parties oan be put in substantially the 
same position as they would have been 
in baa tho conditlonB been perfenom 
within the proper time. — ELoocac e. 
Campbeu., [1931] N. Z, L. n, lOeS.— 
N. Z. 



Vol XUV.—Wm. Cam 8888— 87S1 


Add. AnnoMion : — Oonid. Re Dale, Mayer 
V. Wood, [1981] 1 Oh* 867. 

3880. Add. Annotation : — Refd. Re Forrest, OaiT 
V. Forrest, [1931] 1 Ch. 162. 

8888* Add. Annotaiion: — ^Apld. Re Forrest, Carr 
V. Forrest, [1931] 1 Oh. 162. 

3884. Add. AnnotcUion : — Consd* Re Forrest, Carr 
V. Forrest, [1931] 1 Oh. 162. 

8836a* .] — Testatrix, who died in 1873, 

by her will xnade in 1866 gave' her residuary 
e^te in trust for her four daughters A., B., 
O. D.f or such of them as should be living 
at her death in equal shares. By a codicil 
the testatrix revoked her will so far as 
regarded the bequest to B., & substituted 
therefor a legacy of £100, & in other respects 
confirmed her wiU. Each of the four 
daughters, including B., survived testatrix : 


Part XV. 

8390. Add. Annotaiwn : — Generally ^ Refd. Re Mills, 
Mills V. Lawrence, [1930] 1 Ch. 440. 

3452. Add. Annotation : — Ae to (2) Refd. Smith v. 
Thompson (1931), 146 L. T. 14. 

3453a. .] — Oheques written in 1833 by 

deceased upon his bankers, but not intended 
to have effect imtil after his death, pro- 
nounced for as part of the testamentary 
disposition of the deceased ; he having in 
1834 formally executed a will, disposing of 
the wiiole of his property, & containing a full 
clause of revocation. — GiuAJOSTONE v . Tempest 
(1840), 2 Curt. 660. 

Annotation ;--Coja8d. Smith v. Thompson (1931), 146 L. T. 

14. 

8456. Add'. Annotation : — ^Refd. Smith v. Tliomi?- 
son(1931), 146 L. T. 14. 

3457. Add. Annotation : — Refd. vSmith v. Thomp- 
son (1931), 146 L. T. 14. 


— Held : whether or not the bequest in trust 
for testatrix's four daughters was, in the 
technical sense of tlie phrase, a class gift, 
the share bequeathed in favour of B. did not 
lapse, but the whole of the residue went to 
the otlier three daughters. — R^j Woods, 
Woods v. Giusagh, [19311 2 Ch. 138 ; 100 
L. J. Ch. 386 ; 146 I.. T. 206. 

3849. Add. Annotation: — Expld. & Apld. Re 
Woods, Woods V. Creagh, [1981] 2 Ch. 138. 

3352. Add. Annotations : — FoUd. Re Maynard, 
Pearce v. Pearce (1930), 69 L. Jo. 440. 
Refd. Re Woods, Woods v. Creagh, [1931] 
2 Ch. 138. 

3354a. -.] — Be Maynard, Pearce v. 

Pearce (1930), 69 L. Jo. 440 ; 169 L. T. Jo. 
519 ; [1930] W. N. 127. 

3357. Add. Annotation : — ^Apld. Re Taylor, Tavlor 
V. Taylor (1931), 75 Sol. Jo. 393. 


-Powers. 

3459a. .] — ^Where there were two testa- 

mentary papers, of which the first, a duly 
executed will (inter alia)y exercised a special 
power of appointment under an ante-nuptial 
settlement, & the second, also a duly executed 
will, purported to revoke all former wills 
without expressly dealing with the power of 
appointment : — Held : the ct. could take 
into account the surrounding circumstances 
& treat the exercise of the power of appoint- 
ment as unrevoked. 

The ct. made a grant of letters of adminis- 
tration, with the two papers annexed as the 
last will of testatrix, & declared that the 
revocatory clause did not in fact revoke the 
earlier appointment. — Smith v. Thompson 
(1931), 146 L. T. 14 ; 47 T. L. K. 603 ; 75 
Sol. Jo. 665. 

1. Add. Annotation : — Consd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Cb. 347. 


Part XVI. — Construction. 


8488. Add. Annotation : — Generally y Refd. Re 
Walker, Walker v. Walker, [1930] 1 Ch. 469. 
8502. Add. Annotations : — As to (4) Apld. Re 
Jenkins, Jenkins v. Davies (1931), 100 
L. J. Ch. 266. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 406. 

3554. Add. Annotation: — Refd. Be Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Oh. 667. 

3571. Add. Annotation: — Generally, Refd. Re 
ViUar, Public Trustee v. ViUar, [1929] 1 Ch. 
248. 

8590. Add. Annotation : — ^Refd. Re Walker, Walker 
V. Walker, [1980] 1 Oh. 469. 

8592. Add. Annotation : — As to (8) Consd. Shaw v. 
Public Trustee (1929), 141 L. T. 406. 


3609. Add. Annotations : — As to (2) Apld. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 
112. As to (3) Apld. Re Smalley, Smalley v. 
Scotton, [1929] 2 Oh. 1 12. As to (4) Apld. Re 
Smalley, Smalley r. Scotton, [1929] 2 Ch. 112. 

3624. Add. Annotaiwn : — Refd. Re Cockerill, 
Mackaness v, Percival, [1929] 2 Ch. 131. 

3625. Add. Annotation : — ^Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

3707. Add. Annotation: — Refd. Jagmohan Singh 
V. Pandit Sri Nath (1980), 46 T. L. II. 586. 
3741. Add. Annotation : — As fo (1) Refd. Be Bund, 
Oruikshank v. Willis, [1929] 2 Ch. 466. 

8781. Add. Annotation : — Retd* Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


I»ARTXIV. SECT. 9, SUB-SECT. 2. 
•-~B. 

3394 .]•— iec Tatt Estate, 

I) 4 D. L. R. 1074 ; 1 W. W. R. 
2S 8. L. R. 454.— CAN. 


PART XVI. SECT. 8, SUB-SECT. 1. 

1 i. OondUian relating to re~ 

liffion of donu,] — lie Patton, 11929J 
3 D. h. R. 459 ; 63 O. L. li. 655.— 

CAN. 


PART XVi. SECT. 4, SUB-SECT. 4.— 
A. (A). 

3594 xiv. .] — Re R0MNET»8 

Estate (1925), 21 Tas. L. R. 3.— AUS. 
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8910. Add, Annotations : — Consd. Re Prosser, 
Pi*osser V, Gi^th (1929), 167 L. T. Jo. 307; 
Re Dale, Mayer v. Wood, [1931] 1 Ch. 357. 
Refd. Re Oossentine, Philp v. Wesleyan Metho- 
dist Local Preacher’s Mutual Aid Assocn. 
(1932), 76 Sol. Jo. 512. 

3976. Add, Annotation : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

494*3. Add, Annotation : — Refd. Jagmohan Singh 
V, Pandit Sri Nath (1930), 46 T. L. R. 586. 

4949. Add, Annotations : — Consd. Re Gates, Gates 
V, Cabell, [1929] 2 Ch. 420. Refd. Re Emer- 
son, Morrill v. Nutty. [1929] 1 Ch. 128 ; Re 
Mellor, Porter v, Hindsley, [1929] 1 Ch. 446. 

4054. Add, Annotation : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4110. Add, Annotation : — Consd. Price v. Gould 
(1930), 143 L. T. 333. 

4184. Add, Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. C, 318. 

4419. Add, Annotation : — Refd. Re Maynard, 
Pearce v, Pearce (1930), 09 Ij. Jo. 440. 

4432. Add, Annoiallon : — As to (3) Consd. Re 
Smalley, Smalley v, Scotton, [1929] 2 Ch. 112. 

4437. Add, Annotation : — ^Refd. Re Cruse, Gass v, 
Ingham, [1930] W. N. 206. 

4443. Add, Annotation : — Refd. Re Gates, Gates 
t . CabeU, [1929] 2 Ch. 420. 

4564. Add, Annotation : — Refd. Smith v, Thomp- 
son (1931), 146 L. T. 14. 

4619. Add, Annotation : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4653a. .] — Re Jackson, Beattie v, Murphy, 

No. 6708a, post, 

4684a. ‘‘War Loan.’*] — Re Cruse, 

Gass v. Ingham, [1930] W. N. 206. 

4708. Add, Annotation : — Consd. Re Smalley, 
Smalley v, Scotton, [1929] 2 Ch. 112. 

4865. Add, Annotation : — ^Refd. Rc Warren, 
Warren v, Warren, [1932] 1 Ch. 42. 

4895. Add, Annotation: — As to (1) Refd. Re Car- 
rington, Ralplis V, Swithenbank, [1932] 1 
Ch. 1. 

4911. Add, Annotation : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


4921a. Money invested In Swansea Harbour Trust 
— Statutory substitution of Great Western 
Railway Stock.] — ^Tho undertaking of the 
Swansea Harbour Trustees was vested in 
the Great Western Railway Co, by the Groat 
Western Railway (Swansea Harbour Vesting) 
Act, 1923, which provided that stock of the 
Great Western Railway should be issued to 
holders of stock of the trustees in substitution 
therefor. Sect. 12 of the Act provides : 
“ Stock of the co. substituted by virtue of 
this Act for any stock of the Trustees . . . 
shall be held upon & subject to the .same 
trusts liens chafes |)owers & other legal or 
equitable rights privileges & restrictions as 
affected the stock ... for which by virtue 
of this Act the stock of the co. is substituted 
... & any reference in any Act of Parlia- 
ment deed will codicil book document 
instrument or writing to any such stock 
. . . shall be deemed to be a reference to the 
stock of the co. . . . by virtue of this Act 
substituted therefor ” : — Held : the latter 
part of the sect, was not restricted in meaning 
by regard to the first part, & it applied to any 
reference to stock of the truslies in any 
“ document instrument or writing ” in 
existence when the Act of 1923 came into 
force, even though the “ document instru- 
ment or writing ” was not then effective to 
create trusts liens charges powers or other 
legal or equitable rights privileges or restric- 
tions. 

By his will made in 1913 testator be- 
queathed “ the sums of £3,600 & all other 
moneys that I may at my death possess 
invested in the Swansea Harbour Trust 
upon certain trusts. In 1923 testator re- 
ceived, pursuant to the Act of 1923, £2,800 
6 per cent, consolidated preference stock of 
the Great Western Railway Company in sub- 
stitution for his holding of £3,500 4 per cent. 
Swansea Harbour Stock, &; continued to hold 
the Great Western Railway stock till his 
death : — Held : the reference in the will to 
the property bequeathed was a reference to 
stock of the Swansea Harbour trustees 
within the meaning of the Act ; by virtue 
of the latter part of sect. 12 of the Act the 
bequest operated to pass the substituted 


PART XVI. SECT. 9, SUB-SECT. 1.— A. 

3823 i. Will construed to avoid in- 
lesiacy — Pro^perty not acquired at doit 
of unU.] — He Grazbbrook. Chase v, 
LA.YTON, [1928] V. L. R. 75.— AUS. 

PART XVI. SECT. 9, SUB-SECT. 3.— B. 

80. Gift to Hindu female.] — In tho 
case of a gift to a Hindu female, there 
is no prosiunption either that testator 
did not mean what he said, or that 
words arc not to bo given their ordinary 
meaning unless further words are 
added which, by tautology or om- 
phaslB, make It certain that they moan 
what they express. — ^Pbamathanath 
Sarkar V, Stjprakash Ghosu (1930), 
I. L. n. 58 Calc. 77.— IND. 

PART XVI. SECT. 10, SUB-SECT. 2. 

- — "C. 

4046 i. Testator inops concilii.] 

--Re Splan (Alta.), [1929] 4 D. L. 11. 
405.— CAN. 

PART XVI. SECT. 10, SUB-SECT. 6. 

t i. Clerical error.] — In con- 

struing a will the ct. goes far to dis- 
cover tho intention of the testator. Sc 
if it can be discovered from the will 
itself Sc tho surrounding circum- 


stances a clerical error will be treated 
as such & the apparent intention 
given effect to. — He ZimowSKi, [1928] 
1 D. L. H. 357 : 22 Sask. L. It. 249 ; 
[1928] 3 W. W. k. 74.5.— CAN. 


PART XVI. SECT, 14, SUB-SECT. 4. 

4637 i. To translate words of 

will.] — In determining the meaning of 
cxprosslons in a will written In a 
language other than English, pre- 
ponderating weight should bo given to 
tho evidonoo of persons who arc not 
merely skilled in tho use of that lan- 
guage, but have presumably a sounder 
judgment of tho verbal nuances of 
that tongue under the condltion.s of 
life of tho testator, with which they 
arc familiar, than can bo Imputed t(» 
conclusions from the study of 
dictionaries. 

Arriere neveux,** as used in the 
will In question heroin, held to mean 
both grand-nephews & grand-nieces, 
& not posterity or descendants gcnc- 
mUy.— Rc Bucle, [1928] 1 W. W. II. 
308.— CAN. 

4537 if. Incorrect transla- 

tion filed.] — ^^Where a will is In a foreign 
language tho probate copy of which 
is an incorrect translation, tho Ct. of 
Equity will not look at the correct 

16 


translation in order to construe tho 
will, tho proper course being to apply 
to tho Probate Ct. to have tho trans- 
lation corrected. — He Kleinsano 
(1928), 28 S. H. N. S. W. 465 ; 45 
N S. W. W. N. 123.— AUS. 

PART XVI. SECT, 14. SUB-SECT, 8.— 
C. (a) i. 

4029 Iv. .] — Testator, who was 

ninety-one years of age & seriously ill, 
made his last will. Sc thereby made 
certain bequests to the children of his 
late sister Sarah Ann Baker. Testator 
had a sister Sarah Baker Sc a niece 
Sarah Ann Bacon (n^e Baker). In 
order to clear np the difficulty reused 
by the misdescription It was proposed 
to tender evidence of testator’s verbal 
instructions for his will & of the corre- 
spondence between testator & his 
niece Sc her children, & of a former will 
in which he had given a legacy “to 
the children of my late niece Sarah Ann 
Bacon (daxighter of my “ sister Sarah 
Baker) ** : — Held : the evidence was 
admissible. Sc that tho children of 
Sarah Ann Bacon wore entitled to tho 
share given under tho will to the 
children of Sarah Ann Baker , — Re 
Taylor, Taylor v. Baker, [1931} 
N. Z. L. R. 352.— N.Z. 
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Great Western Bailway stock. — Be Jenkins, 
Jenkins v. Davies, [19311 2 Ch. 218 ; 100 
L. J. Cb. 266 ; 145 L. T. 184 ; 47 T. L. B. 
879, C. A, 

5104. AM^ Annotation : — Retd. Englisli, Scottish 
AustraUan Bank, Ltd. v. I. B. Oomrs. 
(1931), 48 T. L. B. 170. 

5227. Add. Annotation : — Generally ^ Refd. Shaw 
V. Public Trustee (1929), 141 L. T. 466. 

5286. Add. Annotation : — Consd. Be Jenkins* 
Jenkins v. Davies (1931), 100 L. J. Ch. 266. 

5830. Add. Annotation : — As to (2) Consd. Be 
Tomline’s Will Trusts, Pretyman v. Prety- 
man, [1931] 1 Ch. 621. 

5881. Add. Annotation: — Consd. Be Tomline’s 
Win Trusts, Pretyman v. Pretyman, [1931] 
1 Ch. 621. 

5832. Add. Annotation : — Consd. Be Tomline’s 
Win Trusts, Pretyman v. Pretyman, [1931] 
1 Ch, 621. 

5332. After this case add : — 

See, also. Nos, 5900, 5901, post. 

5882a. Manuscript letters.] — (1) Testator by his 
win made a settlement of his two mansion 
houses & then bequeathed “ ah the pictures 

K i statues sculptures articles of vertu 
furniture & plate in my mansion 
houses . . . unto my trustees upon trust 
to ahow the same, hereinafter called ‘ the 
said heii'looms,’ to be used & enjoyed ” as 
in the win mentioned. Included in testator’s 
estate were 165 original manuscripts of the 
scries of letters & papers known as the Paston 
letters. All the originals of the series had 
belonged to Sir John Fenn, who, towards 
the end of the eighteenth century, had had 
these 155 letters inlaid into sheets of paper, 
which he liad then had bound in three 
volumes. Testator had acquired them so 
bound, & they were stUl so bound at the date 
of his death. On a summons on behalf of 
the tenant for life under the settlement 
asking whether the 155 letters were included 
in the chattels settled by the will to devolve 
as heirlooms or formed part of testator’s 
residuary estate, &, if the answer to the first 
part of the question was in the affhmative, 
that tlie tenant for life might be authorised 
to sell them : — Held : the three volumes 
containing the MSS. of the Paston letters 
passed under the will as heirlooms under the 
word ** books.” 


(2) There must be many objects of 
antiquity or curiosity which are not, 
ordinarily speaking, articles of vertu. I 
have suggested two, a prehistoric axe-head 
& an Egyptian mummy. I do not think 
that anybody in ordinary parlance would 
describe either of those things as an article 
of vertu. For my part I think that an 
article of vertu must be in some sense a 
product of the fine arts ; & the phrase 

connotes, if not artistic merit, a certain 
effort on the part of the person who originally 
produced it, in the direction of what he 
conceived to be the fine arts (Maugham, J.). 
— Be Tomline’s Will Trusts, Pretyman 

V. Pretyman, [1931] 1 Ch. 621, 526 ; 100 
L. J. Ch. 156 ; 144 L. T. 692 ; 47 T. L. B. 
274. 

5450. Add. Annolaiion : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

5453. Add. Annotation : — €onsd. Be WaiTen, 
Warren v. Warren, [1932 J 1 Ch. 42. 

5458. Add. Annotation : — ^Refd. Be Cruse, Gass v, 
Ingham, [1930] W. N. 206. 

5466a. “ Bristol Gas Company shares ” — Stock 
passes.] — Be Cruse, Gass v. Ingham, [1930] 

W. N. 206. 

5520. Add. Citation: — affd. siih nom. Shaw v. 
Public Trustee (1929), 141 L. T. 465, H. L. 

5582a. “ War Loan ” — Conversion Stock & 
Treasury Bonds.] — Testatrix by her will gave 
a legacy of ” my £400 5 per cent. War Loan, 
1929/1947.” She had never had any War 
Loan, but some time befoi'c the date of her 
will acquired £400 National War Bonds. 
These were converted by her, £200 into 
£284 per cent. Conversion Stock, & £200 
into 5 per cent. Treasury Bonds, in each case 
before the date of the will. Testatrix 
possessed no other investments at the date 
of her death : — Held : the converted stocks 
passed imder the description of ” War 
Loan.” — Be Price, TiIumper v. Price, 
[1932] 2 Ch. 54 ; 101 L. J. Ch. 278 ; 147 
L. T. 351 ; 48 T. L. B. 318 ; 76 Sol. Jo. 217. 

5568. Add. Annotation : — Consd. Be Tomline’s 
WiU Trusts, Pretyman v. Pretyman, [1931] 
1 Ch. 521. 

5602. Add. Annotation : — As to (2) Consd. Be 
Tomline’s Will Triists, Pretyman v. Prety- 
man, [1931] 1 Ch. 521. 


PART XVI. SECT. 16, SUB-SECT. 4.— 
A. (b). 

6066 ix. .] — Subject to 

his wife's right to carry on hla Lirmiug 
busineRs Sc take the net profits thereof, 
testator saro, dovlsoJ, & bequeathed 
his residuary estate to trustees to sell 
& convert the same Sc stand possessed 
of the proceeds, to pay the income 
thereof to his wife during her life & 
after her death to pay such income 
equally “ between such of my children 
an shall siuvlve me & bo alive at the 
death of my said ^vife : — Held : the 
gift after the widow's death to the 
children bolng of the income of the 
residuary estate without limit os to 
time, & there being no other disposi- 
tion of capital, it amounted to a gift 
of the capital. — L ykdon t*. Lyndon, 
tlUaOJ N. Z. L. R. 76.—N.Z. 

6066 X, Macdonald, 

^^11 4 D. L. 11. 920 ; O. 11. G59.— 


PART XVI. SECT. 16, SUB-SECT. 9. 

so. Bominion War Bonds — Inscribed 
Sfodt; a/idfse^nUv acquired.] — Testatrix 


by her will gave “ all Dominion war 
bonds which may form “ part of my 
estate (other than a sum of £400 avail- 
able for payment of death duties) ” to a 
certain cuurcU. At the date of the will, 
apart from the sum of £400 which was 
held in Now Zealand inscribed stock, 
she had £700 in war bonds issued under 
the War Purposes Loan Act, 1917, & 
£900 in New Zealand Government 
“ Victory " -war bonds issued under the 
Finance Act, 1918. Subsequent to the 
date of the will she Invested In inscribed 
stock the sum of £1,500, received from 
discharged mtges. : — Held : the ex- 
pression “ Dominion war bonds " must 
be taken as meaning Now Zealand 
Government war bonds ; &, having 

regard to the will Itself Sc 1-ho s\ir- 
rounding circumstances, testatrix had 
not beyond all (or boyond reasonable) 
doubt excluded the ordinary & well- 
known meaning of " war bonds," which 
did not include the inscribed stock 
subsequently purchased. — Be Banks, 
Louohnan V. Hamilton ; Hamilton 
1*. Lodohnan, [1931] N. Z. L. R. 798. — 


PART XVI. SECT. 16, SUB-SECT. 14.— 
G. (g). 

sd. " Promissory notes " — Debenture 
bonds.] — By a codicil to his will 
testator gave to his four daughters & 
his son, in equal shares, " all mtgos., 
promissory notes, money In bank . . . 
& cash in hand." The will contained 
a residuary gift to the son. At the 
time of his death testator had two 
" debenture bonds " of a loan co, 
mado payable to him " his oxors., 
administrators or registered assigns " : 
— Held : these bon<is did not pass by 
the codicil as “ promissorj' notes," they 
did not come within the strict & 
primary moaning of those words, & 
there w’as nothing in the wUl or the 
circumstances to iiidicate that a 
secondary meaning should bo given 
to then),— G ke, (19281 3 D. L. R. 
54 ; 02 O. L. R. 184.— CAN. 


PART XVI. SECT. 15, SUB-SECT. 14.— 
J. (e). 

le. " Household aoods dt effects " — 
Motor car.l — Be JoirNSON, [19311 2 
D. L. R. 987.— €AN. 
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5625a. ** Furniture — Wireless cabinet.] — The 
ct. held that a wireless set contained in an 
oak cabinet would pi^ under a bequest of 
“ furniture/' — Re Willey, Gottlding \\ 
Shuitcuffe (1929), 46 T. L. B. 327. 

5696. Add. Annotation : — Expld. Re Gat-es, Gates 
17. CabeU, [1929] 2 Oh. 420. 

5696a. .] — In a will the word ** money ** 

has its strict legal meaning of cash, unless 
there is some context to enlarge the meaning 
so as to include things such as investments 
or other personal estate. — R^ Putner, 
PuTNBR 17. Brooke (1929), 46 T. L. R. 326. 

5699. Add, Annotation : — Apld. Re Putner, Putner 
17. Brooke (1929), 46 T. L. R. 326. 

5708a. Direction to pay debts.] — ^Byahome* 

made will of 1928 t»estator, after expressly 
directing payment of his debts & giving (inter 
alia) a limited interest in his (freehold) 
residence to his housekeeper, gave “ the 
remainder of. any monies ” to nine legatees 
including the housekeeper. There was no 
other residuary gift : — Held : having regard 
to the express direction to pay debts the gift 
of “ the remainder of any monies ** could 
not be construed in the strict sense of the 
word monies, * but must include all property 
liable to the payment of debts. Therefore, 
the residuary property both real & personal 
passed by the gift either (a) on the ground 
that under Administration of Estates Act, 
1925 (c. 23), real & personal estate were now 
pari passu liable to the payment of debts, or 
(6) because when once it was clear that the 
word “ monies,” was not used in its strict 
sense the ct. could give effect to testator’s 
manifest intention to include the whole of 
his property in the gift. — Re Mellor, Porter 
17. mNDSiJSY, [1929] 1 Ch. 446 ; 98 L. J. Ch. 
209 ; 140 L. T. 469. 

A nruitatiof IS :~-Con»d, Pv Hliaw, Mount ain v. Mouiit^iiii 
(1929), 168 L. T. Jo. 871 ; Jones v, Treawury Solicitor 
(1932), 48 T. L. li, 615. 

5714. Add. A nnotutions : — Consd. .Tones v. Treasury 
Solicitor (1932), 48 T. L. R. 61.5. Refd. Re, 
Gates, Gates v. Cabell, [1929] 2 Ch. 420. 


5720a. — -.]— Testator made his will in the 
following terms : ** I leave all my money to 
A. B.” Hie estate included cash in the 
house, in his solrs.’ hands on curr^t 
account at his bankers, furniture, stocks 
shares, an equity of r^emption in freehold 
property ; — Held : in the absence of any 
context the word “ money ” must be con- 
strued in its strict sense, & that the will 
therefore only passed the cash in the house, 
in his Bolrs.* hands ^ on current account 
at his bank. — Re Gates, Gates 17 . Cabell, 
[1929] 2 Oh. 420 ; 98 L. J. Oh. 360 ; 141 
L. T.392; 46 T. L. B. 522 ; 78 Sol. Jo. 429, 
0. A. 

Annotation : — Oonsd. Jones v. Treasury Solicitor <1938), 
48 T. L. R. 615. 

5724a. Real estate — Bequest of ** balance of 
money.'*] — Re Shaw, Mountain v. Moun- 
tain (1929), 168 L. T. Jo. 371 ; 68 L. Jo. 
334 ; [1929] W. N. 246. 

5734a. .] — Re Gates, Gates t7. Cabbu., 

No. 6720a, ante. 

6737. Add. Annotaiiona : — Consd. Re Emerson, 
Morrill t7. Nutty, [19291 1 Ch. 128. Apld. Re 
Gates, Gates v. Cabell, [1929] 2 Ch. 420; 
Re Mellor, Porter v. Hindsley, [1929] 1 Ch. 
446. Consd. Jones v. Treasury Solicitor 
(1932), 48 T. L. R. 615. 

6778. Add, Annotation : — Consd. Re Mellor, Porter 
V. Hindsley, [1929] 1 Ch. 446. 

6783. Add. Annotation : — Distd. Be Gates, Gates 
17. Cabell, [1929] 2 Ch. 420. 

5793. Add. Annotation : — Consd. Re Gates, Gates 
t?. Cabell, [1929] 2 Ch. 420. 

5778. Add. AmwtaUoyi : — Consd. Jones v. Treasury 
Solcitor (1932), 48 T, L. R. 616, 

5806. Add. Anmttaiion : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 616. 

6808. Add. Annotation : — Consd. Be Gates, Gates 
17. CabeU, [1929] 2 Ch. 420. 

5811a. .] — Be Mellor, Porter v. Hindsley, 

No. 5708a, ante. 


si. ** Uomc "\] — Testator, R., by bis 
will directed payment of his deb(,s, & 
proceeded tu dispose of hia estat^i as 
billows ; ** I give devisti & bequeath 
£100 to my brother A., £100 to my 
daughter M., the reiimluder of my 
money to iny adopted J. : she oau 
keep the home or sell it as she thinks 
best after paying all expenses.” 
Testator’s estaUi consisted of 54 acres 
of orchard land, on which was erected 
a cottage, wherein he 8c his adopted 
daughter, J., dwelt at tlio date of his 
death. He owned, besides some house- 
hold fumituwi, a small muHoum, a 
certain amount of money invested on 
mtgo., &: other small personal belong- 
Ingn ; — Heid : the expression ” the 
home ” meant the house of testator, 
& the whole of the 54 acres of orchard 
land occupied therewith, together with 
the furniture, household goods, imple* 
ments, 8c curios, as the same wore 
enjoyed in the home of testator; & 
.T. took an estate in fee simple in the 
said on’hard. — In the Will of IIaYxNISR 
(1029), 23 Tas. L. R. 41. ' CAN. 

PART XVI. SECT. 16, SUB-SECT. 14.— 
L. (a). 

6697 iv. Testatrix 

made the following will : “ This being 
my last will 8c testament, 1 bequeath 
the interest of all my money on trust 
to my second husband (i. until my 
child becomes twenty-one years of 
age. When the child reaches the age 


of twenty -one the whole ol my money 
is to be his. If G. dies before the child 
Is twenty -one years old G.'s children 
are to have ten pounds each out of the 
estate 8c also all his funeral expenses 
are to be paid out of the estate ” : — 
Held : the word ” money ” as used in 
the will comprised ” the whole of the 
assets in the estate of testatrix, both 
real & personal.” — Public Tbustbe v. 
Horton, [1929) N. Z. L. R. 83.— N.Z. 

5697 V, .] — Testatrix made 

her will as follows ; ” I wish my grand- 
daughter, B., to have the use of all my 
money for her lifetime. I now revoke 
all former wills.” At the date of her 
death testatrix was possessed of cash 
on current account in her bank & cash 
on deposit account, money due to her 
for pension as the widow of an army 
officer, a sum of India 5^ per cent. 
Stock, with dividends accrued thereon, 
a Slim of War Stock, with dividends 
accrued thereon, on undivided interest 
in leasehold property, an apportioned 
part of rents of leasehold property in 
which she had a life interest, an appor- 
tioned part of dividends on stocks in 
whicdi she also hod a life interest, 8c 
an undivided interest in freehold 
property ; — Held : the word ” all ” 
was introduced Into the will to insure 
a wide Inteimretatlon being given to 
the expression ” my money,” 8c» 
accordingly, B. w'os entitled to a life 
interest in all the said proi>erty except 
the interest in the freehold. — Re 
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Jennings, Oaldbeok v. Stafford 8c 
Lindbmeeb, [1930] I. R. 196. — IR. 

PART XVI. SECT. IB, SUB-SECT. 14.— 
L. (b) U. 

6728 V. .1 — Public Tbubtbe 

V. Lbitoh 28 S, R. N. S. W. 

313 ; 46 N, S. W. W. N. 85.— AUS. 

PART XVI. SECT. 15, SUB-SECT. 14.— 

L. ( 0 ). 

sg. Money due under mortgape — 
Receipt of cheque prior to death ,] — 
Testator gave upon trust for oert^ 
nephews ^ all moneys due 6c payable 
to me under ” a mt^. executed m his 
favour over certain property sold by 
him. That zntgo. provided for the 
payment of a stated sum per annum in 
reduction of the principal sum, 8c the 
first of the annual payments fell due 
on Aug. 1, 1929. Testator died 
Aug. 2, 1929. On the latter day, but 
prior to testator's death, a cheque in 
part payment of the first annua] sum 
recKjhed his solrs. On the some day* 
but affor death, the cheque was pifb* 
sented for payment 8c cashed : — Bttd s 
until the cheque was presented foip 
payment Sc met, the debt remained In 
existence, although the remedy was 
suspended : 8c. accordingly, that m 
portion of the mtge. debt represeptM 
by the amount of the cheque was, as 
the moment of testator's deatlL 
prised within the words In the wlU ** im 
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•* Property (not pemonal) •• — Pmonnl 
nutate except personal belongrings — Wilt made 
without li^ advice. 1 — Be Banham, Wbst- 
MiNSCTB Bank, I/td. v. A.-G. (1931), 47 
T. L. B. 376 ; 76 Sol. Jo. 311. 

5997a. Articles of vertu — ^Rare books & manu- 
scripts.] — Be ZotrcHE (Baboness), Dugdalb 
V, ZoucHBJ (Baboness), No. 6668, ante. 

5897b. *] — ^Ite Tomune’s Wnx Trusts. 

Pebtyman V, Pbetyman, No, 6332a, ante. 

5991. After this case add : — 

,] — See, also, Nos. 6330-6332, ante. 

5985a. Autograph letters.] — Be Neilson, 

CxTMMiNG V. Clyde (1920), 73 Sol. Jo. 766. 

9006. Add. Annotation : — Refd. Be Emerson, 
MorriU v. Nutty. [1929] 1 Oh, 128, 

6812. Add, Annotations : — Folld. Be Maynard, 
Pearce v, Pearce (1930), 69 L. Jo. 440. 
Consd. Be Woods, Woods v, Creagh, [1931] 
2 Oh. 138. 

6281. Add. Annotation : — Expld. & Apld. Be 
Woods, Woods V. Creagh, [1931] 2 Ch. 138. 

6293. Add, Annotation : — Refd. Re Walker, Walker 
V. Walker, [1930] 1 Ch. 469. 

6525. Add. Annotation : — Consd. Be Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6526. Add. Annotation : — Folld. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6527a. .] — The primary meaning of 

“ shall die in a will is “ shall hereafter die.** 
In the absence of some context to indicate a 
contrary intention it cannot be construed as 
equivalent to “ shall have died ** or “ shall 
be dead,** so as, in an original or substitu- 
tional gift to the issue of a child or other 
person who “ shall die,** to let in the issue 
of one who was already dead at the date of 
the will. 


Testator by his will directed that after the 
death of his wife his trustees were to stand 
possessed of his residuary estate , for all his 
children in equal shares “ provided neverthe- 
less in case any child of mine shall die in my 
lifetime leaving issue living at my death such 
issue shall stand in place of such deceased 
child, & shall take equally between them if 
more than one the share of my residuary 
estate which such deceased child of mine 
would have taken if he or she had survived 
me.** One of testator’s sons died three weeks 
before the date of the will, leaving one child, 
a daughter, surviving him, & these facts 
were known to testator when be made his 
Will : — Held : there being no context in the 
wiU, such as a gift to children who “ shall 
attain the age of twenty-one years,** the 
word “ shall ’* must be strictly construed as 
referring to the future only, & therefore 
the daughter of the deceased stin was not 
entitled to any share in the residuary estate. 
— Re Walker, Walker v. Walker, [1930] 
1 Ch. 469 ; 99 L. J. Ch. 225 ; 142 L. T. 472 ; 
74 Sol. Jo. 106, C. A. 

6528. Add. Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6587. Add. Annotation : — Consd. Re Walker, 
Walker i). Walker, [1930] 1 Ch. 469. 

6538. Add. Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6540. Add. Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 409. 

6669. Add. Annotation : — Refd. Re Smalley, 
Smalley v, Scotton, [1929] 2 Ch. 112. 

6683. Add. Annotation : — Refd. Re Hyde, Sniiili 
r. Jack, [1932] 1 Ch. 95. 

6708a. Bequest to nephew— Legitimate preferred 
to illegitimate of same name— Unless ex- 


ruoneys duo &: payable under.”*- 
Ashby v. Hayden (1031), 31 S. 11. 
N. a W. 324 ; 48 N. 8. W. W. N. 61, — 

AUS. 

PART XVI. SECT. 15, SUB-SECT. 14. 

— P. 

6371 V. .J— ite Splan (Alta.), 

[1929] 4 D, L. R. 405.— CAN. 

PART XVI. SECT. 15, SUB-SECT. 14. 
— R. 

9fi. ” Desk dt cunteiUs ” — C/ioses in 
action evidenced hy documents.]- Ala- 
quest of a desk & its contents : — Held : 
not to include cboses in action evidoncjed 
by documents & bank books usually 
kept in the desk. — PHiLm*s v. Joseph, 
[19321 1 D. L. H. 568 ; O. R. 71 ; revsd,, 
C1932J 4 D. L. R. 261.— CAN. 

PART XVI. SECT. 15, SUB-SECT. 14. 
— B. 

fi. ** Proceeds ** — Income.] — Re 
Pbotsr Estate (AltaA [1929} 4 
D. L. R. 368 ; 3 W. W. R. 78.— CAN. 

FART XVI. SECT. 16, SUB-SECT. 1. 

8*77 y, .3— Testator died 

raMved by bis wife, & by a son & 
dani^ter. By bis trust-disposition & 
settlement, in whlob be stated that be 
bad already by inter vivos deed made 
SUffloient provision for bis daughter, 
im dlreoted bis trustees, after payment 
,0f his debts, testamentary Sc funeral 
expenses, ix. certain legacies, to make 
over the ** free residue ” of his estate 
In equal shares to his wife & son. The 
em A dat^hter claimed & were paid 
tm^tr legits, the son forfeiting, in 
pMims of will its provisions In bis 
tmur. A question having arisen as 
to 'imtber free residue foil to bo 
ateirtalned before or after dodactlon 


of the Uyitim fimd : — HeJd : ” free 

residue ” primarily nucant residue after 
deduction (inter alia) of the legitim 
fund. & that there was notblnv in tbe 
language of the trust-dlsuositiou & 
settlement to indicate that tbe testator 
had intended to give these words any 
other than their ordinary meaning. — 
Samson v. Raynor, [19281 S. C. (Ct. 
of Sess,) 899.— SCOT. 

PART XVI. SECT. 17. SUB-SECT. 8. 

—A. 

sm. Intentio7i to benefit class — Shares 
dependent on exercLse of power of appoint- 
ment — Effect of non-exerrise of prnver.] 
— Underwood t?, Dawson (N. S.), 
[1929] 2 D. L. R. 278.— can. 

PART XVI. SECT. 17, SUB-SECT. 8.- 
C. (c). 

6265 V. For” [1918]N. Z. L. R. 364 ” 
road ” [19281 N. Z. L. R. 364.” 

PART XVI. SECT. 17, SUB-SECT. 3.— 
0. (d) li. 

6304 1. Provision for conversion <£* 
diMriliution wftcti all attain age .] — 
Testator devised & bequeathed bis 
residuary estate upon trust to convert 
& to divide the same equally between 
such of bis grandobildren os should 
attain tbe age of twenty-one years, 
excepting certain named grandohildrtm, 
& empowered the trustees to postpone 
conversion & distribution for such 
time as they In their absolute dis- 
cretion might deem expedient &• In 
the meantime to carry (»n testator’s 
business. He then Mve directions 
for the distribution of the Income of the 
business during the period of its con- 
tinuance. At the date of testator’s 
death there were a number of grand- 
ohUdreu, of whom one bad attained 
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the age of twenty-one years. The 
tnistees had postponed conversion for 
several years, &: during that period 
other grandchildren were born : — 
Held : the rule of convenience ” laid 
down in Andrews v. Partington. No. 
6266, had no appileatkm until con- 
version, inasmuch os io) upon the 
true construction of the will there was 
no oeeaslon for tbe operation of the 
rule until conversion hod taken place, 
& (b) the will contained an expi’cssion 
of a contrary intention. Tbert^fore, 
the class of grandchildren entitled to 
share in the resldimry estate was not 
closed until tbe date of conversion. — 
I’KRaiANENT TRUSTEE CO. OF NF.W 
South Wales, Ltd. v. R. (1929), 30 
S. R. N. 8. W. 318 ; 47 N. S. W. W. N. 
116.— AUS. 

PART XVI, SECT. 17, SUB-SECT. 6.-^ 
A. (d). 

6702 1. Reference in will to iUe- 
oUimate child — As ” nitre .**] — By his 
will testator, out of his residuary 
estate, gave a sum of money t^> ” my 
niece J. M., daughter of my late sister 
Martha,” & gave othersums to children 
of his other brothers & sisters in- 
cluding ” my niece J. R., daughter of 
my late sister Margaret.” Ho finally 
directed that the ultimate revSidne of 
his estate be held in trust for ” the 
ohlldi'en of my brothers & sistem share 
& share alike.” J. M. was the illegiti- 
mate & only daughter of the testator’s 
sister Martha. J. R. was legitimate : 
— Held : J. M, w/w included in the 
trust for the children of the testator’s 
brothers & sisters.— /& MiTurrELL, 
Ballarat Trusters, Exor«i. & 
AGENCY Co., Ltd. V. National 
Trustees, Exors. & Agency Co. op 
Australasia, Ltd., [19201 V. L. U. 
95 ; Argus L. R. 108.— AUS. 
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trinsic evidence admissible to prove the 
contrary. — Testatrix, who died in 1928, by 
her will gave a bequest to “ my* nephew, 
Arthur Murphy.” She had two legitimate 
nephews & one illegitimate nephew, all bear- 
ing that name. So far as concerned tlie 
legitimate nephews, it was impossible to 
determine which the testatrix meant : — 
Held : although, if there were only one 
legitimate Arthur Murphy & one illegitimate, 
the former would take, yet, as there was an 
ambiguity, evidence could be received to 
show who was the person really intended, & 
on this evidence the words meant the illegiti- 
mate nephew. — Re Jackson, Beattie v. 
Murphy (1032), 49 T. L, R. 6 ; 76 Sol. Jo. 
779. 

6725. Add, Annotation : — As to (1) Folld. Re Hall, 
Hall V. HaU, [1932] 1 Ch. 262. 

6726. Add, Annotation: — ^Distd. Re HaU, Hall v. 
Hall, [1932] 1 Ch. 262. 

6728a. “ Grandchildren of any degree ’’ — ^AU law- 
ful descendants except children.] — By his will 
testator disposed of two equal fourth parts 
of his residue, in the will called “ the residuary 
trust fund,” as therein mentioned, & directed 
his trustees, after the death of one of his 
daughters, whom he named, &; her husband, 
& subject to or in default of any exercise of 
a general power of appointment by her, to 
hold another equal fourth part in trust as 
to the capital income for aU my grand- 
children who may be living at the time in 
equal shares.” By the second of two 
codicils he directed that his trustees, at the 
death of the survivor of his son J. & J.*s wife, 
should divide the amount of the remaining 
fourth i>art ” into as many parts as there may 
be grandchildren of any degree of mine then 
living, &; give to each one a part, part & part 
alike.” Testator had five children. One 
predeceased him without leaving issue her 
surviving, AU of the remaining four married, 
tla*ee having issue of tlieir marriages. J. 
predeceased his wife, there having been no 
issue of the marriage. At the date of the 
death of J.’s wife, there were living lawful 
grandchildren, great-grandchildren & great- 
great-grandchildren of testator. By this 
summons the trustee of the will & codicils 
asked {inter alia) whether, on the true con- 
struction thereof, the words grandchildren 
of any degree of mine then living ” included 
lawful grandchildren & remoter descendants 
of the testator living at the death of J.*s 
widow. Tliere was evidence that a ^eat- 
grandchild of testator was shown to him at 
a date before the execution of the codicils ; — 
Held : the words ” grandchildren of any 
degree ” included aU testator’s lawful 
descendants, save his children, Uving at the 
date mentioned in the second codicil. — Re 
Hall, Hall v. Hall, [1932] 1 Ch. 262 ; 101 
T.. J. Oh. 129 ; 147 L. T. 33. 

6822. Add, Annotation : — Refd. Re Smalley, 
Smalley v, Scotton, [1929] 2 Ch. 112. 


Digest Supplement. 

6827a. • ** My uncle G. D. — Gousin G. D. CJ 

— Where in a wiU legatees were described as 
the grandchildren of ” my uncle George 
Dennis Cumock ” though in fact he was a 
cousin of testatrix, & the will had been 
admitted to probate, but no copies of probate 
had been issued, the ct. granted an applica- 
tion for the exclusion of the words ” my 
uncle ” from probate. — 22c Clark (1932), 101 
L. J. P. 27 ; 147 L. T. 240 ; 48 T. L. R. 644; 
76 Sol. Jo. 461. 

6840. Add, Annotation : — Refd. Re Smalley, 
Smtdley v, Scotton, [1929] 2 Ch. 112. 

6984. Add, Annotations : — Consd. Re Dale, Mayer 
V, Wood, [1931] 1 Ch. 367. Refd. Re Prosser, 
Prosser v, Griffith (1929), 107 L. T. Jo. 307 ; 
Re CoBsentine, Philp v, Wesleyan Methodist 
Local Preachers’ Mutual Aid Assocn, (1932), 
76 Sol. Jo. 612. 

6985. Add, Annotations : — As to (2) Consd. Re Dale, 
Mayer v. Wood, [1931] 1 Ch. 357. Apld. Re 
Cossentine, Philp v, Wesleyan Methodist 
Local Preachers’ Mutual Aid Assocn. (1932), 
76 Sol. Jo. 512. 

6986. Add, Annotation : — Consd. Rc Dale, Mayer 
V. Wood, [1931] 1 Ch. 357. ' 

6989. Add, Annotation : — Consd. Re Dale, Mayer 
V, Wood, [1931] 1 Ch. 857. 

6994. Add. Annotation : — Refd. Re Dale, Mayer v. 
Wood, [1931] 1 Ch. 367. 

70d4a. Son bom within due time after my 
death.”] — By a will devising estates in strict 
settlement the testator declared that if any 
son of W. or M. should be thereafter born 
” whether during my lifetime or within due 
time after my death ” the estate in tail male 
therein devised to such son should not take 
effect, & in lieu thereof he devised the estates 
to the use of such son for his life, with 
remainder to the use of his first & other sons 
in tail male. The wfiJ also contained a name 
& arms clause requiring every person who 
became entitled to the possession of the 
estates as tenant for life or in tail to take & 
use the name & arms of X. upon pain of 
forfeiture to the next person entitled in 
remainder. Testator died in 1899. Pltf,, 
the eldest son of M., was bom in 1909, &> on 
the death of W. without issue in 1925 became 
tenant in tail in possession subject to the 
effect, if any, of the above ))roviso cutting 
down estates tail to estates for life. Imme- 
diately after attaining the age of twenty- one 
years, in 1930, pltf. executed a deed dis- 
entailing the estates : — Held : the expression 
” within due time after my death ” referred 
to the period of gestation. Pltf. not having 
been bom in testator’s lifetime or within 
nine months of his death did not come 
within the clause cutting down his estate 
tail to a life estate, & having duly disentailed 
the estates, was not bound to comply with 
the name & arms clause. — Re Watson, 
Culmb-Seymour V, Brand, [1930] 2 Ch. 344 ; 
99 L. J. Ch. 452 ; 143 L. T. 764. 


PART XVL SECT. 17, SUB-SECT. 7. - 
A. (a). 

6782 ill. . J — lie Tremblat, 

[11131] O. a. 781.— CAN. 

PART XVI. SECT. 17, SUB-SECT. 11. 
— B. (b) i, 

b 1, Gift to ** lawful children ,**] — 

Testator had adopted a child under 


tbe laws of a foreign State wherp he 
was domiciled. By tbe laws of that 
state tl)e child upon adoption became 
the child Sc legal heir of the son & 
entitled to all the rights Sc prlvllegos 
Sc subject to all the obligations of a 
child begotten In lawful wedlock : — 
Held : the child was not, under the 
laws of Ontario applicable to the 
interpretation of the vill, the son's 
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“ lawful child." — Tie Sicinnbr, 11929} 
4 D. L. li. 427 ; 04 O. L. K, 945.— 
CAN. 

PART XVI. SECT. 17, BUB-SECT. 11.— 
F. (0) i. 

7089 V, .1— While it is powlblo 

that a will may be so w'^orded as ix> 
indicate that testator meant to Ibclu^O 
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7179a« Construed as gilt to ancestor. 1 — Be Cos- 

SBNTINE, PhILP V. WESLEYAN MbTHODIST 
Local PEKACinsns’ Mutual Aid Assocn. 
(1932), 76 Sol. Jo. 612. 

7249. Add, Annotations : — Consd. Re Hayden, Past 
V, Perry (1931), 172 L. T. Jo. 97. Distd. Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 333. 

7250. Add, Annotation : — ^Reld. Be Hayden, Pask 
V. Perry, [1931] 2 Ch. 333. 

7252. Add, Annotation : — Reid. Re Hayden, Pask 
V. Perry, [1931] 2 Ch. 333. 

7297. Add, Annotaiiona : — ^Apld. Be Williams* 
Settlement, Greenwell v, Humphries, [1929] 
2 Ch. 361. Retd. Bosworthick v, Clegg (1929), 
46 T. L. R. 438. 

7804. Add, Annotation : — Apld. Re Smalley, 
Smalley v, Scotton, [1929] 2 Ch. 112. 

7307a. .] — Testator by his will gave all his 

property to “ my wife E. A. S.** Testator 
left a lawful wife M. A. S. & children by her 
& contributed to their support, but about 
five years before his death had contracted 
a bigamous marriage with a widow E. A. M., 
who lived with him & was known as E. A. 8., 
& beiieved she was, & was reputed to be, his 
wife. The will was produced by E. A. M. : — 
Held : the will, taken in connection with the 
surrounding circumstances, indicated that 
the testator intended to benefit E. A. M., she 
being in a secondary sense & by repute his 
“ wife,** & therefore she was entitled, although 
not his wife nor bearing liis surname. — Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 
112 ; 98 L. J, Ch. 300 ; 141 L. T. 168 ; 46 
T. L. K. 396 ; 73 Sol. Jo. 234, 0. A. 

7309. Add, Annotation : — Consd. Re Smalley, 
Smalley v, Scotton, [1929] 2 Ch. 112. 

7314. Add^ Annotations : — Distd. Be Williams* 


Settlement, Greenwell v, Humphries, [1929] 
2 Ch. 361. Refd. Bosworthick v. Clegg (1929), 
46 T. L. R. 438. 

7347. Add the following paragraph & citations : — 
Testator, by his will, bequeathed a share 
of his residuary estate upon trust for G. for 
life, & after his death for his children in equal 
shares, & in case he died without children 
upon trust for the person or persons who 
under the statutes for the distribution of 
intestate estates would on his decease have 
been entitled as his next of kin, in case he 
had then died possessed thereof intestate. 
Testator died in 1876, & G. died without 
leaving children in Mar, 1927 : — Held : the 
share was divisible among the persons entitled 
under the Statutes of Distribution in force at 
the date of testator’s death, there being no 
contrary intention expressed in the will to 
exclude the operation of those statutes, so as 
to introduce the rules of distribution con- 
tained in Administration of Estates Act, 
1926 (c. 23). — R,e Sutcliffe, Sutcliffe v, 
Robeutshaw, [1929] 1 Ch. 123 ; 98 L. J. Ch. 
33 ; 140 L. T. 136 ; 72 Sol. Jo. 384. 

7435. Add, Annotation: — As to (1) Consd. Price 
V, Gould (1930), 143 L. T. 833. 

7455. Add, Annotation : — Consd. Price v, Gould 
(1930), 143 L. T. 333. 

7581. Add, Annotations : — Consd. Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. Refd. Re 
Stratton, Stratton v, A.-G., [1930] 2 Ch. 151. 

7637a. Confined to wages in cash.] — The ct. 

held that a bequest to a servant of “ one 
year’s wages ** was confined to wages in cash, 
& did not include various other benefits to 
which the servant was entitled. — Re Peacock, 
Public Teusteb v, Bibchenough (1929), 45 
T. L. R. 301 ; 73 Sol. Jo. 220. 


romotor descendaute in tlie word 
** chlldron. ” held, however, that there 
was nothing in the will in question 
herein to justify a departure from the 
ordinary meaning of the word. The 
will in question heroin was held to 
indicate sutBoiently that in using the 
word ** issue ” in the phraso, “ without 
leaving issue,** testator intended to 
confine its application to issue of the 
first dogroo, i.e. ** children,** notwith- 
standing the fact that the will con- 
tained both oxprosalons. — Fishleigu 
V, London & Westekn Tuusto Co„ 
Ltd., Field v, London & Western 
Trusts Co., Ltd., [1930] 3 W. W, R. 
150 ; 4 D. L n. 009 ; varg., S. C. SiJb 
turn. Re Hobbs, [19291 4 D, L. R. 433 ; 
64 0. L. R. 370.~CAN. 

PART XVI. SECT. 17, SUB-SECT. 11.— 
H. (0) 1. 

o i. .) — Re Benjamin (1931), 3 

M. r. R. 5.— CAN. 

PART XVI. SECT. 17. SUB-SECT. 11.— 
H. (d). 

7247 i. Whether words suttsiUuiional 
•^Bequest of personalty <£• realty .] — By 
her will testatrix gave the whole of 
her estate to her husband W. for life, 
Sc after his decease to be equally 
divided amount ** my children or 
their heirs.** w., who was still alive, 
& six of her children survived the 
testatrix. E., a son. died leaving him 
surviving a widow Sc child, Sc made a 
will by which he appointed W. his 
sole exor. Sc beneficiary. Testatrix's 
estate comprised both personalty Sc 
realty : — Hc2d : the words “ or their 
heirs *' in testatrix's will were words of 
sahstitutlOQ Sc not of - limitation. — Re 
Bobertb’ (0. J.) Will (1929), 29 
S. R. N. S. W. 562 ; 46 N. S. W. W. N. 
IBS.— ABB. 


I PART XVI. SECT. 17, SUB-SECT. 11.— 

J. (a). 

p I. .]~-Re YOUNO. [1928] 2 

D. L. R. 966 ; 62 O. L. R. 275.— CAN. 

PART XVI. SECT. 17. SUB-SECT. 11.— 

J, (d) i. 

7365 V. revsd, siib nom. McQuarrte 

V. Fi ASTERN Trust Co., [1928] l D. L. R. 
239 ; [1928] S. C. R. 13.— CAN. 

7365 ix. .] — J?e Campbeix, [1928] 

4 D. L. R. 797 ; 63 O. L. R. 30.— CAN. 

PART XVI. SECT, 17, SUB-SECT. 11.— 
J. (d) iU. 

7389 i. Ascertainment at death of 
t€slaior.]—li-y his will t/cstator, after 
a certain bequest to his wife, gave her 
a life estate In the whole of his Residuary 
real Sc personal estate, & then pnivided 
that, after the death of hla wife, all his 
real & personal estate should bo con- 
verted into money, & such money 
should bo handed over to my then 
living nearest of kin ** ; — IJeld : the 
persons who were entitled in remainder 
on the death of the life tenant were 
such of testator's nearest blood 
relations ascortained at his death as 
were living at the date of the expira- 
tion of the life estate. — Re McRae, 
McDonald v. Greer (1928), 28 

S. R. N. S. W. 447 ; 45 N. S. W. W. N. 
93.— AUS, 

PART XVI. SECT. 17, SUB-SECT. 11.— 

K. (b). 

0 i. Testator directed Ids 

trustees to pay the income of his estate 
to his daughter for life, & if she left 
no issue then to give to bis half brother 

W. , one-fourth of his estate **to be 
expended by him at his discretion & 
without account for the benefit of 
more needy members of his branch of 
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my father’s family." Testator’s 
daughter died without issue In 1927. 
Testator's father was married twice Sc 
had children by both marriages. W. 
was a child by the second inarringo. Sc 
be Sc three other children of the second 
marriage who were living at testator's 
death predeceased the daughter ; — 
Bcid : the words " his branch of my ' 
father's family " were not intended by 
testator to apply to W.’s Issue, but to 
benefit cliild^n of the second marriage 
who were living at his death, the word 
" family " being used in its primary 
meaning of children, & as no contrary 
intention appeared, the members 
composing it were to bo ascertained as 
at testator’s death. — Re Hatttewat, 
Wardropkr V. Wood (1929), 04 

N. B. R. 347.— CAN. 

0 ii. Hobbs, [1929] 4 

D. L. R. 433 ; 64 O. L. li. 370,— CAN. 

PART XVI. SECT. 17, SUB-SECT. 11. 

—Q. 

sm. " Niece " — Qrandniece.] — Re 
Laseure Estate ; Random v, 
Laseure, [1931] 3 W. W. It. 775.— 

CAN. 

PART XVI. SECT. 18, SUB-SECT. 1. 

sa. Bequest to one cJdld — Bequest of 
residue to ** all ’* children — Enumera' 
tion of children omitting first donee — 
Rejection of " all.*’\-^Re Short (Ont.), 
[1929] 1 D. L. R. 454.— CAN. 

sb. " Farm " — Lands onmed not farm 

lands in local sense,] — Re MoCaio 
EwTATE, LE18EMERE V. REfllDUARV 
Legatees Sc Burnet, [1931] 2 

W. W. R. .573.— CAN. 

■d. " Legatees " — In residuary clause 
— Whether doru^cs of previous chariidhle 
bequest included,] — Re Tvhurst, [1932] 

1 D. L. R. 595 ; revad., [1932] 4 D. L. K. 
173.— CAN. 
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7673. Add* Annotation : — Retd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

7911. Add, Annotation : — Extd. Be Sleeman, 
Cragoe v, Goodman (1929), 167 L. T. Jo. 116. 

7911a. .1 — Be Sleeman, Cragoe v. Goodman, 

[1929] W. N. 16; 167 L. T. Jo. 116; 67 
L. Jo. 163. 

8001. Add, Annotation: — Retd. Be Buncombe, 
Wrixon-Becher v, Paveraham, [1932] 1 Oh. 
622. 

8003. Add, Annotation :~ -Betd, Re Buncombe’s 
Will Trusts, Wrixon-Becher v, Faversham 
(Earl) (19.32), 1*16 L. T. 412. 

8009. Add, Annotation : — Refd. Re Buncombe’s 
Will Trusts, Wrixon-Beclier v, Faversham 
(Earl) (1932), 146 L. T. 412. 

8010. Add, Annotation: — ^Refd. Re Buncombe’s 
Will Trusts, Wrixon-Becher v, Faversham 
(Earl) (1932), 146 L. T. 412. 

8017. Add, Anrudation : — Refd. Re Buncombe’s 
Will Trusts, Wrixon-Becher v, Faversham 
(Earl) (1932), 146 L, T. 412. 

8022. Add, Annotation: — As to (1) & {2) Overd. Re 
Buncombe’s Will Trusts, Wrixon-Becher v, 
Faversham (Earl), [1932] 1 Oh. 622. 

8028. Add, A nnoiation : — Consd. Re Buncombe’s 
Wm Trusts, Wrixon-Becher v, Faversham 
(Earl) (1932), 146 L. T. 412. 

8032a. — .] — ^By his will dated May 22, 

1879, testator bequeathed certain chattels 
to his exors. upon trust to permit the same 
i<.) go along with & be used & enjoyed so far 
as the rules of law & equity will permit 
by person or persons who under or by virtue 
of this my will shall for the time being be in 
the a(;tual possession or entitled to the receipt 
of the rents profits of the mansion & 
demesne of W. included in & settled by ” a 
rfjsettiement dated Oct. 31, 1874, but so as 


not to vest absolutely in any teniiat In tall 
by purchase until he attained twenty*one 
ears of age. The will also contained a 
equest of residuary personal estate. The 
W. estate was not settled by testators 
will but by the resettlement, & tbe words 
“ this my will ” in the bequest of chattels 
were therefore construed as ‘‘ the resettle- 
ment.” In the events which had happen^ 
testator’s daughter, E., was on July 6, 1917, 
tenant for life in possession under the 
resettlement, his nephew A. tenant in tail 
in remainder expectant on the event wMch 
happened of testator’s three daughters dying 
without sons. By a disentailing deed of that 
dale A. disentailed the property comprised 
in the resettlement with the consent of B. as 
protector of the settlement, & A. & another 
daughter of testator joined in conveying the 
property to E. in fee simple. E. survived 
testator’s other daughters & died in 1930. 
In the events which had then happened 
testator’s g^t nephew B. would, out for 
the disentailing deed, have then become 
tenant in tail in possession. He died soon 
afterwards. On a summons raising the 
question who on the death of E. became 
entitled to the chattels, Lusmoorb, J., who 
would apait from authority have held that 
the chattels feU into residue, decided on the 
authority of Hogg v. Jones, No. 8022, that 
B. became entitled to the chattels absolutely 
on E.’s death. On appeal : — Held : revers- 
ing the decision of Luxmooee, J., but without 
deciding whether the chattels belonged to E. 
absolutely or fell into residue, os B. had never 
been m the physical possession of tbe mansion 
house & demesne of W., ho did not become 
entitled to tlie chattels on E.’s death . — Re 
Buncombe, Wrixon-Becher v, Faversham, 
[1932] 1 Oh. 622 ; 101 L. .7. Oh. 280 ; 146 
L. T. 412, 0. A. 


PART XVI. SECT. 19, SUB-SECT. 1. 

d i. ,V Kocitk V. Roche, [1930] 

4 D. L. R. 310.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 8. 

-A. 

7704 xxvi. ,] — Testator by his 

will dii-ecteU his trustee to rllvide the 
residue of hL«i estate tiiuougr hi«« children, 
the share of each child to be vested in 
& paid to that child at twenty-one 
years of age. By a codicil testator 
directed bis daugrh tors’ shares of 
residue to be sold & invested, & 
I’estrieted the jrift to his daugrhters to a 
life estate, with remainder to their 
respective children : — Held : the gift 
to the daughter contained In the will 
was an absolute gift, from which 
interests were carved out l>y the 
codicil in favour of the daughter’s 
children, & as the daughter never bad 
children, the absolute gift remained 
unaffected . — Re Bishop, Pubuc 
Thustek V. Bishop, [1928] S. A. S. R. 
302.— AUS. 

7704 xxvii. .J — By the first 

clause of the will in question hereiu the 
testatrix gave her “ entire estate,*’ 
with certain exceptions, t/O her brother. 
The will tlien went on to provide that 
on the death of her brother ** the, 
rtjsidue of my estate then remaining ” 
should go to another named person, 
the testatrix’ niece: — Held: the 
brother took an ab'*'olute estate, not 
mewdy a life interest, & the gift over 
to the niece was void. — Re Robinson 
Estate, [1930] 2 W. W. R. 609 ; [1931 J 
1 D. L. R. 289 ; 39 Man. L. R. 93 ; 
revag,, [1930] 3 I). L. R. 820; J 
W. W, K. 936.~-CAN. 


PART XVI. SECT. 19, SUB-SECT. 3. 
— B. 

sf. Absolute (rift followed by executory 
devise,] — Wheiv. testator has made an 
absolute gift to a Ijeneficiary, & in the 
succeeding sentence an ©xecutorydevise 
begimiing with the words ** & at his 
death if he has no lawful issue ” fol- 
lowed by a sentence beginning, “ & 
if he leaves a \%idow,” the clear 
inference of testator’s intention is that 
the bouefleiary tak^ a fee simple. — Re 
fe^TAr.K & Thim, [1932] O. R. 263 ; 2 
D. L. R, 603.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 6.— 
A. (a). 

a. affd- [1928] 3 D. L. R. 773 ; 
1928] S. O. K. 329.— CAN, 

PART XVI. SECT. 19. SUB-SECT. 6.— 

A. (I) I. 

Q I, .1 — Re Beckbtbad, [1928] 4 

D. L. R. G66 ; 62 O. L. R. 690.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 6.— 

B. (a5. 

a i. Remainder to ** rej^senta- 

tiveh.**] — Re Moran, Clay v. Eastern 
Trust Co. (N. S.), [1929] 1 D. L. R. 
592.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 6.— 
B. (b) Ui, 

7968 H. .] — Testator made be- 
quests of money to his throe daughters, 
” these respective sums for my 
daughters & their heirs, the interest 
during their Uvea to be absolutely 
theirs &, not subject to the control of 
their husbands ; & alter their decease, 
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the principal shall bo equally divided 
among their lawful issue as they shall 
severally attain the ago of twenty-one 
years, & in cose any of my daughters 
shall not marry or have any lawiul 
issue, then at tbelr decease such 
daughter’s share shall be equally 
divided between her survivliig sisters 
or their heirs ” : — Reid : each daughter 
took not a life interest merely but an 
absolute Interest . — Re Lloyd, Powell 
7), Richardson (1929), 54 N. B. R. 
336.— CAN. 

PART XVI. SECT. 19, SUB-SECT. S. 

— D. 

q i. .] — Testator gave to his 

wife the whole of his estate ** for her 
sole use as long as she may live,” Sc, at 
her death, to nieces Sc nephews ” wbat 
shall then remain over of my estate ” ; 
— Reid : no more than a life estate Was 

f iven, but the description ” what shall 
hen remain over of my estate 
adequately implied a power on the 
part of the widow to encroach on 
capital ; Sc what remained after htt 
encroachments passed at her deatli 
under the will to his nephews Sc nieces, 
— Stadder V. Can. Bank CXimmeboe, 
(1929) 8 D, L. R. 651 ; 64 0. L. K, 69< 
—CAN. 

PART XVI. SECT. 19, SUB-SECT* S.-n 

F. (b). 

8164 I. Whether first donee Udee$ 
absohUely — ” Residue of my estate 
may be remaining over at her 
mortis causa settlement, by wmm 
testator conveyed his whole estate to 
his stepdaughter E., whom he 
appointed his sole extrlx., eontauM 
this provision : ” In the event of T. , 
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8817. AM. Citation .•—140 L. T. 869. 

8m. AM. Annotaltim : — ^Reld. Hayden, Pask 

r. Ferry, [1031] 2 Ch. 333. 

BBSS. Add. Annotation : — Consd. Re Hayden, Pask 
V. Perry, [1931] 2 Ch. 333. 

B4B5* Add. Annotations : — Consd. Re Dale, Mayer 
V. Wood, [1931] 1 Oh. 367, Apld. Re Oos- 
Bentine, Fhilp v. Wesleyan Methodist Local 
Preachers* Mutual Aid Assocn. (1932). 70 
8ol. Jo. 612. 

8611. Add. Annotation: — Consd. Re Dale, Mayer 
t?. Wood, [1931] 1 Ch. 857. 

8534a. .] — By his will testator gave all his 

residuary re^ & personal estate to his trustees 
upon trust to pay the rents, profits & income 
to his wife for hfe & after her death upon 
tarusts for sale & to divide the proceeds into 
two equal portions, one to be paid to his son 
A. dfc the other on certain trusts for his 
daughter B. & her children as therein men- 
tioned. By a codicil testator, after reciting 
tliat since the date of his will he had pur- 
chased a freehold house, devised the same on 
trust for his wife for hfe & on her death for 
E. for hfe. He then directed his trustees 
on these events happening to sell the house 
& “ divide the proceeds thereof equally 
between the children of ‘ my son A. & my 
daughter B.* ” A. was manned, with one 
child, a son. B. was also married, & had six 
children. A.*s son having died, his legal 
personal representative was one of the defts. 
to the stunmons. One of B.*s children, a son, 
also died, & his legal personal representative 
was also a deft. : — Held : although on the 
authorities a ^ft to be equally divided 
between the children of A. & B. ought, in 
the absence of surrounding circumstances, 
to be construed as a gift in equal shai’es to 


the individual B. the children of A., the 
construction must in each case depend on 
the particular context & all the surrounding 
circumstances ; the gift in the codicil 
included all testator’s grandchildren, both 
A.*s his daughter B.’s childi'en, & accord- 
ingly the proceeds of sale were divisible in 
sevenths. — Re Dale, Mayer v. Wood, [1931] 
1 Ch. 367 ; 100 L. J. Ch. 237 ; 146 L. T. 632. 

Annotation Consd. Ue. CoHsentine, Phllp v, Wesleyan 
Methodist J..ocal I’reacbers’ Mutual Aid Assocn. (1932), 
76 Sol. Jo. .512. 

8538a. “Divided between’*.]. Rs Cosbentine, 

PHiiiP V. Wesleyan MbyriioDiST Local 
P iiEAcimBB’ Muthal Aid Assocn. (1932), 
76 Sol. Jo. 512. 

8552. Add. Annotations .-—As to (2) Folld. Re 
Prosser, Prosser v. Griffith (1929), 167 L. T. 
Jo. 307. Consd. Re Dale, Mayer v. Wood, 
jl931] 1 Oh. 357; Rr Oossentine, Philp v. 
Wesleyan Methodist Tjocal Preaohei*s’ Mutual 
Aid Assocn. (1932), 76 Sol. Jo. 512. 

8553a. .] — Re Prosser, I’rosser v. Griffith 

(1929), 107 L. T. Jo. 307 ; 67 L. Jo. 346; 
[1929J W. N. 85. 

Annotation: — Consd. Bt Dole, Mayer r. Wood, [103 J] 1 Ch. 
357. 

8698a. “.]- 7 -Testator executed a codicil to his 
will whereby he revoked the appointment of 
an executor appointed another in his 
place, revoked a specific devise &; bequest & 
declared certain other trusts of the property 
comprised therein, gave certain directions 
to his trustees, bequeathed pecuniary legacies 
additional to those in his will & declared that 
the power of appointing new trustees should 
be exercised by the surviving & continuing 
trustees, & in other respects confirmed his 
will. On the same day he executed another 
codicil in almost identical terms, the only 


surviyjQff his blator. the said E., iho 
rovenuo of the residue of my estate 
that may be romaiuing over at her 
death shall fall to the said T.. but in 
liferent for Ids liferent use allonarly, 
Sl at his death to my own heirs wboni- 
soever in fee.” K. survived testator, 
Sl died leaving a general settlement by 
which she bequeathed her whole estate 
to her brother T., who survlvod her. 
At the date of her death she still re- 
tained in her possession, in their 
orkdnal forms, certain securities which 
h^ belonged to the testator, & a 
deposit receipt . ropivsenting heritage 
beloiiging to him which she had sold. 
In a question between T., as his sister’s 
imlversal legatee, S: testator’s heirs 
whomsoever re^rding tho right of 
these funds : — aeld : the effect of the 

S rovislon above quoted was to restrict 
it absolute gift originally made by 
te^tor to E. to a right of consumption 
of testator’s estate during her lifetime ; 
Sc» accordingly, as the funds In question 
were at her death still capable of 
identification as part of testator’s 
estate, they passed In terms of his 
settlement, as residue of his estate, 
ip tee to his heirs whomsoever, subject 
to a right of liferent In favour of T. — 
H3BAW610B V. Smith, [1929] S. C. (Ct. 
of Bees.) 68.— SOOT. 

ib. Whether first donee takes abao- 
lufslp— (W over of “ wJiat is left .**] — 
TestCEtor gave to his wife certain pro- 
paries, 6c at her death what was left 
Wde to go over to ” a granddaughter, 
^ ibe wUl further directed that the 
wife was to have ‘*the power to do 
What Aao likes with ” the property, but 
what r^nained at the death of the wife 
to go to the ^nddaughter : — 

' .* uie wife did not take an 

absolute fnterest in the property, but 


tdok an interest for life vdth power to 
dispose of the whole or port of tho 
c!orpua of tho property, & that on tho 
death of the wife the granddaughter 
took any part of tho property undis- 
posed of . — Be McIntosh, [1929] B. A. 
.S. R. 21.— AUS, 

PART XVI. SECT. 19, SUB-SECT. 9.— 
A. (b). 

8200 ii. .] — Re Peaiu’K, I’eahi^e 

V. 1*EARCE, [1 927 1 S. A. S. K. 397.— AUS. 

8202 ii. .1 — Public 

'IKUSTEK r. Weir, 11928] N. Z. L. K. 
800,— N.Z. 

sd. Trustee to have control ” of 
estate — Whether amonnbmfj to bc^ie final 
Teslator by liia will ap- 
pointed his wife sole executrix, R. 
aftei a direction in usual form to pay 
debts, provided os follows ; 1 give 

devise & bequeath all my property to 
my wife Elissabeth Eumia to be lield 
in trust by her for the benefit of our 
children. 1’be said Elizabeth Emma 
to have control of the estate during her 
lifetime.” Upon an originating smn- 
mons for tho interpretation of the wUl : 
— Bdd : tho widow took no beneficial 
interest under the will & tliat sho held 
the property only os trustee for the 
children. — Re Watj^oe, Wallace 
Waliace, [1932] N. Z. L. K. 479.— 
N.Z. 

PART XVI, SECT. 19, SUB-SECT. 10.— 
A. (a). 

8266 X. .} — C. gave his real & 

personal estate to his wife, J. ” for 
the use & benefit of herself & our dear 
daughter, E.” & upon the death of his 
wife the whole of his estate was ** i/O 
revert to ray dear daughter, E. afore* 
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said for her sole use & benefit,” & 
lie appointed bis wife sole executrix. 
Tcsiator died in 1904 & E. died in 
1911: — Held: tho gift created a 
joint tenancy, Ik. J. took tho whole 
gift by survivorship. — Re Ctiambebs 
0925). 21 Tas. L. Ii. 26 --AUS. 

PART XVI. SECT. 19, SUB-SECT. 10.— 
C. (a) ii. 

8615 iv. ,] — Testator, by his 

will, gave one-foui'th of a stHjtion of 
laud upon trust for his sou G. to use, 
occupy, & enjoy for life, & as to the 
remaining three -fourths, upon similar 
trust for throe other children. On the 
death of tho children respectively, the 
will directed the trustees to sell that 
portion of the section In which each 
had a Ufo interest, it to stand possessed 
of the prow'ods from any such sale on 
trust ” for all my gi*andohildren being 
Issue ” of the four cliildi*en ” who shall 
live to attain tho age of twenty-one 
years shart? & share alike.” There was 
also a diixiction to use tho whole or 
part of tho income for tho benefit, etc., 
of all or any of tho children of the four 
childivn respectively, whet, her of full 
ago or not. The residm' of the estate 
wa* given to the four children or such 
as should bo alive at the testator’s 
death share & share alike, (jertadn 
cT*in(l(ihildr(jn died in the lifetime of 
the life tenants ; — Held : there waa a 
gift of the pr(»ceeds of each of tho four 
parts to tlio olUldren of each life 
tenant. — Re Baulherstone, [19281 
S. A. S. n. 262.— AUS. 

PART XVI. SECT. 19, SUB-SECT. 10.— 
C. (b) 1. 

8646 li. .1— /?e Crosby (192.5), 

21 Tiis. L. B. 20.— AUS. 
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material difference being that a blank left 
in the amount of a legacy in one codicil was 
filled in in the other. The two codicils were 
attested by the same witnesses & placed in 
one envelope, which was sent to a bank for 
custody. The testator at a later date 
executed another, which ho described as a 
“ third ” codicil to his will, & referred therein 
to liis will & codicils : — HM : the two 
codicils of even date were duplicates of one 
& the same instrument, that the legacies 
thereby given were substitutional & not 
cumulative. — Re Micheld. Thomas v, 
Hoskins, [1929] 1 Gh. 552 ; 98 L. .T. Oh. 197 ; 
UO L. T. 686 ; 45 T. L. R. 243. 

8836. Add. AnnoUUion ;~~Apld. Re Hayden, Pask 
V. Perry, [1931] 2 Ch. 333. 

8840. Add. Annotation : — Consd. Re Hayden, Pask 
V. Perry, [1931] 2 Ch. 333. 

9015. Add. Arinoiaiion: — Refd. Re Alston-Roberts- 
Wests’ Settled Estates, [1028] W. N. 41. 

9016. Add. Ciialions :—-affd. [1929] A. C. 318 ; 98 
L. J. Ch. 251 ; 140 L. T. 444 ; 45 T. L. K. 
208 ; 73 Sol. Jo. 92. H. L. 

9071a. .] — Testator bequeathed a sum of 

stock to trustees, upon trust, during sixty 
years from his death, if the law should allow, 
or, if not, then during the lives of his two 
sons, & of the survivor, & twenty -one years 
after his death, to lay out the dividends in 
repairing &; insuring the houses, etc., on his 
farms, called H. <fe S., it being his desire, 
that, upon no accoimt, should the timber of 
such farms be cut down during the said term 
of sixty years, on pain that the person so 


cutting such timber should lose all interest 
in the said estates, as if he were dead, ^ 
upon trust to pay the surplus, if any, of the 
s^d dividends, equally among the persons 
for the time being in possession of the estates 
under his will, during the continuance of the 
said trust ; & immediately after the expira- 
tion thereof, to transfer one moiety or the 
said stock to the person then in possession 
of the H. farm, such person being one of bis 
sons, or a descendant of a son ; but if not, 
then to the descendants of testator’s brothers 
& sisters, & to pay the other moiety in like 
manner to the person in possession of the S. 
farm. Testator devised the H. farm to the 
same trustees, in fee, upon trust for his son J., 
for ninety-nine years, if he should so long live, 
remainder to the use of his first & other sons 
in tail, with divers remainders over. 
Testator devised the S. farm in like manner 
for the benefit of his son H. & his issue. J. 
it H., & their eldest sons, barred the entail 
in remainder in the said farms resettled 
the same, &, the stock having been trans- 
ferred into ct. under Trustee Relief Act, 
petitioned for the payment out of the fund 
to them : — Reid : the fund being intended 
for the benefit of the sons & their issue, the 
period for the enjoyment of the capital had 
been accelerated by barring the entail, 
which had determined the restriction against 
cutting down timber . — Re Colson’s Trusts 
(1853), Kay, 133 ; 2 Eq. Rep. 257 ; 23 
L. J. Ch. 156 ; 22 L. T. 0. S. 183 ; 2 W. R. 
Ill ; 69 E. R. 67. 

9340. Add. Annotation : — DIstd. Ganapathy Pillay 
V. Alamaloo, [1929] A. C. 402. 


PART XVI. SECT. 20, SUB-SECT. 3. 

—A. 

9060 V. .] — In case of a veHt-od 

legacy payable at a future time, there 
is a complete severance of the legacy 
from the residue. — M anekji Kustomji 
V. Nanabhai CxmSETJi (1928), I. L. K. 
.03 Bom. 724.--IND. 

PART XVI. SECT. 20, SUB-SECT. 3.— 
B. (b). 

9101 V, . J — Bequests of a certain 

amount of st,ook in a co. to each of the 
nephews & nieces of testator who 
shall be alive at the time of my death 
& who shall attain the age of 21 years 
— Held : in view of other provisions 
of the will, to be vested subject only 
to being divested on death before 
attaining 21 years of age without 
leaving Issue. Therefore, the nephews 
& nieces who were at the death of 
testator Sc still were under 21 years of 
ago were entitled to the dividends on 
their shares paid between the date of 
the death of testator & the date ol 
their attaining respectively the age of 
21 years. — He Teolkti Estate (Alta.), 
[19291 1 D. L. U. 445 ; 1 W. W. li. 
181.-~CAN. 

9101 vi. .]— SiNOER I?. Singer, 

[19321 S. a R. 44; 1 1), L. K. 284.— 

CAN. 

9108 ix. .1 — Testator's will, 

after providing for collection & pay- 
ment of debts Sc for certain specillc 
legacies, provided for sale of certain 
property, comprising the residue of 
nis estate, & investment of the pro- 
eeeds Sc paiTnent of the interest for the 
maintenance of his wife Sc daughter A. 
imtil A , who, however, predeceased 
testator, attained 21 years of age, 
on A. attaining 21 years of ago or clying, 
for payment of $400 of Interest to his 
wife annually during her life. Sc then 
provided that “ any money remainJug 
after tho payment of said $400 shall 


! be equally divided among my children, 
j tho issue of any deceased child to take 
I parent's share. On the death of my 
wife tho whole of mv property shall 
bo divided betw^een iny children (the 
issue of any deceased child shall bo 
entitled to parent's share) said division 
to bo in equal Bhai*e8 " : — Held : the 
estate of any deceased child of te.«tatoT 
who died in the lifetime of testator’s 
widow & left no issue him survlring 
was not entitled to share in the income 
from the said residue or in the corpus 
when divided on the widow's death. — 
Busch v. Eastern Trust CJo., [19281 

3 D. L. It. 834 ; [1928] S. C. R. 479.—- 
CAN. 

PART XVI. SECT. 20, SUB-SECT. 8.— 
E. (a). 

9178 1. .]— United Church v, 

Murphy, [19311 1 D. L. R. 452.~CAN. 

PART XVI. SECT. 20, SUB-SECT. 8.— 
E. (c). 

9269 xix. .}"-TIeld : the post- 

ponement of tho gift until after the 
life interest was merely for the con- 
venience of tho estate, & the estat-os 
of the children wore therefore vested 
at testator’s death.— iZc Moore, [19311 

4 D. L. R. 668 ; O. H. 464.— CAN. 

9269 XX. .1 — Testator's will 

directed that his trustee should stand 
possessed of $10,000 in trust, as to one 
moiety thereof for the sole & separate 
use of a daughter A. & as to the other 
moiety for a daughter I., & after the 
decease of said daughters or either of 
thorn the trustee to stand possessed 
of the shore of the daughter so dying 
in trust to bo divided between all the 
children of said daughter in equal 
shares on their respectively attaining 
tho age of twenty-one years. The 
moiety held in trust for I. was fully & 
finally distributed. A. died in Jan. 
1931. She hod four children, Isabella, 
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Annie, John, Sc Flora. Of ihose 
Isabella only survived her mother. 
Flora died in infancy Sc by will John 
left all bis estate to his sister Isabella, 
Annio was survived by two children, 
C. & P. : — Held : there were no words 
of present gift in favour of Annie's 
children to bo found In the will, & 
no language to interpret which could, 
consistently with the will, be made 
effective to vest any portion of tho trust 
fund in iboin. The granddaughter 
Isabella tbeitifore was entitled to all 
tho trust fund still awaiting distribu- 
tion.— Yale (1931), 44 B. C. H. 
196.— CAN. 

PART XVI. SECT. 20, SUB-SECT. 3.— • 

F. (a). 

9335 V. .1— Testator, after 

devising a life ostato to his wife in a 
certain property, directed that upon 
her death same should ho sold, & the 
proceeds, along with those from the 
sale of another property, Invested, & 
the principal Sc interest divided equally 
between named grandchildren or 
the survivors of them in equal shares 
as soon as the youngest sui^ving one 
shall have attained the age of twenty- 
one years " ; — Held : a grandohild 
dying before the youngest surviving 
grandchild attained tho age of twenty- 
one years was not entitled to a share.—* 
Public Trustee v. Bowven, [19203 
N. Z. L. R. 438.— N.Z. 


PART XVL SECT. 20, SUB-SECT. 8.—* 
H. (c). 

9473 iv. .1 — Roach t>. RoAca, 

[1931] S. C. R. 612; 3 D. L. R. 374.— 

CAN. 


PART XVI. SECT. 20, SUB-SECT. 3,— . 
J. (b). 

9508 vl. .] — A will provided tot 

a legacy to each of four children, '* td 
be paid to such of tho beneficiartes a$ 
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aS71a. .] — A will provided that at the 

expiration of twenty-one years from the 
death of testator a trust fund should be 
divided into five shares, that one of such 
shares should be paid to each of testator’s 
four sons, &> that, in the event of any of the 
sons dying before the period expired leaving 
a child or children, such child or children 
should take the share to which such son would 
have been entitled if he had survived, & in 
default of issue of any son, the share of such 
son should be payable to the surviving sons 
equally ; — Held : the child of a son who died 
before the expiration of the period was 
entitled only to the one-fifth share which his 
father would have taken, Sc was not entitled 
to participate in the share of a son who died 
before the expiration of the period without 
issue. — G anapathy Piliay v, Aiamaloo 
[1929] A. 0. 402 ; 98 L. J. P. O. 109 ; 141 
L. T. 43. P. C. 

9615. Add, Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 476. 

9687. Add, Annotation : — Refd. Re Hayden, Pask 
V. Perry, [1931] 2 Oh. 33.S. 

9849. Add, Annotation : — Folld. Re Graham, 
Graham v, Graham, [1929] 2 Ch. 127. 

9978. Add, Annotation: — Refd. Re Hayden, Pask 
V, Perry, [1931] 2 Oh. 333. 

9985. Add, Annotation : — As to (2) Refd. Rs Hay- 
den, Pask V, Perry, [1931] 2 Ch. 333. 

10,013. Add, Annotation : — Generally ^ Refd. Re 
Hayden, Pask v. Perry, [1931] 2 Oh. 333. 

10,020a. .] — In construing a devise of real 

estate to a class of persons “ or their issue,” 
the words “ or their issue ” must be read as 
words of limitation & not of substitution, the 
word “ or ” being construed to mean “ 
Therefore a devise of real estate to be equally 
divided between the sisters of 0, “or their 
issue ” was held to confer upon each of the 


sisters of 0., of whom there were three, an 
estate tail in one undivided third part. — Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 333; 
100 L. J. Ch. 381 ; 116 L. T. 303. 

10,165. Add, Annotation: — As to (1) Dlstd. Re 
Graham, Graham v, Graham, [1929] 2 Ch. ' 
127. 

10,175. Add, Annotation : — Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

10,177. Add, Annotation : — Folld. Re Graham, 
Graham v, Graham, [1929] 2 Ch. 127. 

10,205. Add, Annotation : — Folld. Re Graham, 
Graham v, Graham, [1929] 2 Ch. 127. 

10,427. Add, Annotation: — Folld. Gilmour i?. Mac- 
Phillamy, [1930] A. 0. 712. 

10,427a. .] — The word “ survivors ” in a 

will should be given its natural & ordinary 
meaning unless the context necessitates or 
Justifies a departure therefrom ; it is not 
enough for that purpose that the natural & 
ordinary meaning produces what might 
appear to be a capricious result, or one not 
in accordance with a logical scheme of dis- 
position. Testator directed that the income 
of the residue of liis estate should be paid 
to his nine children in equal shares for their 
respective lives, provided that if any of his 
children should die without leaving issue, 
or widow or widower, the share of the child 
so dying should be equally divided among 
the survivors upon the same trusts & con- 
ditions ; & that after the death of any child 
his or her share in the residue should be lield 
(subject to a provision for widows & 
widowers) for his or her children equally ; — 
Held : upon the death of a child of testator 
unmarried the issue of a child who had died 
earlier were not entitled to participate. — 
Gilwlodr V, MacPhillamy, [1930] A. C. 712 ; 
143 L. T. 606 ; sub nom. Re Macphiltamy 
(Charles), Gilmouh v. Macphillamy, 99 
L. J. P. C. 199, P. C. 


tUoy shall become of agre,” with a gift 
over to the survlviug children in the 
event of one or more of the children 
dying’ before becoming of ago, & with 
a direction that the legacies should 
be paid out of the proceeds of the crop 
grown on a certain quarter section of 
land, which was devised to one Ti., 
with the direction to the exors. that 
the conveyance to her should be made 
upon completion of the payment of 
said legacies : — Hdd : said legacies 
must be looked upon as a provision 
made for the boneflt of each child 
upon such ohlld attaining bis or her 
majority, & there could lio no vesting 
of the legacies until the children, or 
the survivor of the oblldron, ^should 
have reached the age of 21. In the 
meantime the bjgaclcs were merely 
contingent, &; if the four children 
should die In theli* minority, the 
legacies, or such portion of them as 
should have accmnulatt^, would revert 
to the devisee of the land . — Re Baird 
ESTATK, tl931J 1 W. W. R. 263 ; 2 
D. h, R. 1002.— CAN. 


PART XVI. SECT. 20, SUB-SECT. 3.— 
L. 

J I, Behest to »uch daugtiters 

“ ft# $fuiU be spinsters,**] — Re Goooger 
( 1924), 21 Tas. L. R. 17.— AUS. 


FART XVI. SECT. 23. SUB-SECT. 3.— 
B. 

9752 ' XXV , .] — Re Matbelle 

„ V, Equity Trustees, ExEcirroRS 
, Agency Oo., Ltd., [1928] V. L. It, 
6 J (19281 Argtis L. R. 6r>. - AUS. 


PART XVI. SECT. 25, SUB-SECT. 2.— 
A. (c). 

10,073 i. Death in lifetime of tenant 
for life.] — Testator dying In 1898 gave 
to his daughter-in-law the use of a 
property for life, w’lth the right to the 
exors. to soil the property & to pay her 
during her life the interest on the 
proceeds of sale, & after her decease 
to divide the principal among the 
children born to her & his son,’*^ & in 
any event after the death to sell . . . 
such properly ... & to divide the 
proceeds among such children, the child 
or children of any such child or children 
of theirs deceased to receive in equal 
parts the portion of such deceased 
parents' share.’* The daughter-in- 
law, I)., died in 1 926, her husband having 

E redtKJcasod hei. Five cliildren were 
orn of the marriage, three of whom 
survived X). Two sons predeceased 
her, each leaving a widow but no issue, 
& each dying intestate ; — field : at the 
death of testator in J 898 a vested estate 
was created In any child then bora to 
his son & D. subject to be divested 
in part as other children were born; 
&; the widows, or porsonal representa- 
tives of the sons who died before D. 
would take the husband’s share nnless 
there wew Issue, in which case the issue 
could be substituted for the father; the 
gift to the children of D. was detf^r- 
minable only in one event, their death 
leaving issue, an event which did not 
happen. — Re Smith, 11928] 1 D. L. R. 
179 ; 61 0. L. fi. 412.— CAN. 

10,073 ii. .1 — Rc McDowell 

Estate, 11031] 2 W. W. R. 574.— CAN. 
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part XVI. SECT. 27, SUB-SECT. 2. 

A. 

10,267 ii. -.1 — Rc Gordon, 

Stotdart V. Weston (1931), 3 

M. P. R. 156.— CAN. 

PART XVI. SECT. 27, SUB-SECT, 2.— 
C. (b). 

10,355 i. Contrary intention of testator. } 
— Rc WAi.iiER, Choker v. Penny, 
11928) S. R.Q. 163.— AUS. 

PART XVI. SECT. 27, SUB-SECT. 2. - 
E. (b) i. 

10,401 X. .1 — Testator by 

his will directed his trustees to dis- 
tribute the income of his residuary 
estate amongst his children in o(iual 
shares for the term of their respective 
lives provided that If any of his 
children should die without leaving 
lawful issue or vidow or widower 
living at the date of death of such 
child the share of the income of the 
child BO dying “ shall be equally 
divided amongst the survivors upon 
the same trusts & conditions ...” : — 
Held : the word ” survivors ” must be 
interpreted in its ordinary meaning &, 
the share of a child so dsdng must be 
distributed only amongst the actual 
brothers & sisters then surviving such 
child. — M acphillamy v. Fox (1928), 
29 S. R. N. S. W. 249 ; 46 N, S. W. 
W. N. 86.— AUS. 

PART XVI, SECT. 28, SUB-SECT. 1. 

sp* Trust for ” iny other child ” — 
Mexinino of** other ,**] — Testator, by his 
will, settled certain prepcrly upon his 
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10,752. Add. Annoiation : — Consd. Ee Mansel, 
Smith V. ManseL [1930] 1 Ch. 362. 

10,764. Add. Amiotation : — Consd. Be Mansel, 
Smith V. Mansel, [1930] 1 Oh. 352. 

10,766. Add. Ayinoiaiion : — Consd. Be Mansel, 
Smith V. Mansel, [1930] 1 Ch. 362. 

10,167, Add. Annoiation : — ^FoUd. Be Mansel, 
Smith V. Mansel, [1930] 1 Oh. 362. 

10,767a. .] — Testatrix by her will directed 

that her residuary estate should be held by 
her trustees upon trust in four equal shares 
for her four children for life with remainder 
over. By the third & fourth codicils to her 
will testatrix declared that two sums, 
amounting in all to £16,120, which she had 
advanced to her son, T, M., should be de- 
ducted from his share, & that his share 
should be less in amount than the shares- of 
her other children by that sum. The value 
of the estate of the testatrix was easily 
ascertainable as at the date of her death : — 
Held : for the purpose of the division of the 
actual income of the residuary trust estate 
of testatrix, pending the appropriation 
thereof, the £10,120, ought to be added for 


computation to the capital of the 
valued as at the death of the testatrix, Sc 
deducted from 1*. M.’s share in the a^gre^te 
amount of capital so arrived at, So that the 
annual income ought to be divided between 
her four children Sc their respective issue in 
the proportions of their respective shares 
per stirpee of capital so arrived at. — Be 
Mansel, Smith v . Mansel, [1930] 1 Ch. 362 ; 
99 L. J. Ch. 128 ; 142 L. T. 281. 

10.768. Add. AnnotaHon : — Expid. Be Mansel, 
Smith r. Mansel, [1980] 1 Ch, 362. 

10.769. Add. Annotaiion : — Consd. Be Mansel, 
Smith V. Mansel, [1930] 1 Ch. 352. 

10.770. Add. Annotation :-^onsd. Be Mansel, 
Smith V. Mansel, [1930] 1 Ch, 362. 

10.771. Add. Annotation : — ^Expld. Be Mansel, 
Smith V. Mansel, [1930] 1 Ch. 352, 

10.772. Add. Annotation : — Consd. Be Mansel, 
Smith r. Mansel, [1930] 1 Ch. 362. 

10,043. Add. Annotation : — Refd. Canapathy Pillay 
V. Alamaloo, [1929] A. C. 462. 

10,083. Add. Annotation : — Refd. Be Graham, 
Graham v, Graham, [1929] 2 Ch. 127. 


child & further dirc^cted a8 foUowK : 
“ if any child of nunc/ shall die with- 
out leaving a child, who being a son, 
shall attain the age of twenty -one 
yeais, or being a daughter, shall attain 
that age or marry, then the share in 
the settled fund, whether original or 
aeoniing, of any such child of mine 
shall be held in trust for my other child 
in such shares as shall correspond with 
their I'espective original shares.'* One 
of testator's sons died childless ; after- 
waixie, another died, leaving one child, 
who atuilned twonty-one years of age ; 
after, a third sou died childless :-*• 
fif’ld : t-he use of the w’ord “ other ” 
in the accruer clause did not Import, 
that the <;hlld, or children, referred to 
therein should survive the point at 
which the accruer clause mine into 
operation. Upon the death of the 
third son, the effect of the accruer 
clausii upon his shun' was to re*.quire its 
division among all such children, or 
their rep^'cyentativeH, of testator, as 
has not ali-eady died without hiaving 
any child who attained twenty-one 
years of age. or who being a daughter, 
mame<l.— lUtTRpiiY v. Paxton (11)30), 
Argus }j. IJ. im ; 4 A. L. J. 230.— 
AUS. 

PART XVI. SECT. 31, SUB-SECT. 4. 

10,720 i. Whether release of personal 
Uabiliiy.] — i'estator devtsed all his 
real & bequeathed all his residuary 
personal estate to his trustees In tnist 
tc sell the same & divide the proceeds 
into eleven parts, Sc pay one of such 
parts to hlfl widow Sc each of his ten 
children. The will proceeded ; J 
declare that the share of any child of 
mine In my I'esiduorj' estate shah be 
subject to deduction, thijrefrom of any 
sum or sums owing by lier or him to 
me at my death or any sum or sums 
payable by me upon any guarantee 
made or to be made by me or my exors. 
on her or lUs behalf.” Testator had 
guaranteed the overdrawn bank account 
of R. one of his children, & at the time 
of testator's death this account 
was overdrawn to the extent of 
£l,3U(i Os. lOd. The exoi*». of testator 
paid off this sum to the bank in accord- 
ance with the said guarantee : — IJeld : 
the declaration operated as a gift to 
ll. of the whole of his tndobtednebs to 
the estate. — In the Will of Anthony 
Headiam (1025), 21 Tas. L. II, 27. — 
AUS. 

PART XVI. SECT. 31, SUB-SECT. 5. 

—A. 

n I. Payment by tmy of income. ] 

“ Ueld : the quarterly payments 


having been made not as permanent 
provision for the daughter, but In lieu 
of the income which would have arisen 
from the settlement upon her of 
portion of the testator’s capital estate, 
they did not fall within the hotchpot 
provisions of the will . — lie Clarke ; 
CiARKifi V. Stitbt, 11929] V. L. H. 249 ; 
119291 Argus L. 11. 219.— AUS. 

PART XVII. 

b (p. 1289) i. - Peal property 

sitneded otUside State .] — Testatilx died 
leaving real estate in New South Wales 
& also property in Queensland : — 
Held : the authority of the ct. to make 
an order did not, &; could not, directly 
or Indirectly be made to extend to the 
real property of the testatrix situated 
in New South Wales . — -Re Osborne, 
(1928J S, U. Q. 129.— AUS. 

b (p. 1289) ii. Real itro- 

perlif in New Zealand — Tedator dond- 
ciled atiroad .] — Testator died domiciled 
in Scot laud, leaving a wife & a daughter 
losident in New Zealand, & by his will 
gave ail his est)ite, including land in 
New Zealand, to a niece. By the law 
of Scotland the wife became entitled 
to a sum of over £1,000 out of Ids estat^i 
& the daughter to a sum of £200. On 
an application by the wife & the 
daughter under Family I^otection Act, 
1908, e. 33, for further provision out 
of the land situated in New Zealand : — 
Held ; ( 1 ) the validity of a will affecting 
an immovabk?, such as laud, & the 
rights of succession thereto, including 
testator’s capa<*ity to deal with his 
whole estate so far as consisting of such 
land, is governed by the feo* situs 
& not by the law of domicil ; conse- 
quently Family l^roteetion Act, 1908, 
applies to a will so far as it affeeta land 
situated in New Zealand, whether 
testator bo domiciled In New Zealand 
or elsewhere, & an order in respect of 
such land may he made under that 
Act- in favour of those who are entitled 
to further provision out of testator’s 
(estate ; (2) testator, in falling to make 
any provision in his will additional to 
that which the widow (who died alter 
testator but before the hearing of the 
application) became entitled to by 
Scottish law, had not tailed to make 
adequate provision for his wife’s 
nuBtintenanoo & support ; & os to the 
daughter, who was in delicate health 
& able to do light work only, & who 
was possessed of resources received 
subseciuent to the death of testator, 
such improved moans should be taken 
into account in disposing of the applica- 
tion, & an order snonld be madc< pro- 
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Tiding a sum of £1 ,000 for her out of the 
immovable situate in New Zealand, 
additional to what she took by Scottish 
law. — He. Butchart, Butohart v. 
BirrcHAitT, [1932] N. Z. L. R. 125.— 
N.Z. 

f 1. 7'o redraw will .] — On 

an application for relief under 
Testntor’fi Family Maintenance Act, 
R. 8. B. C. 1924, c. 256. the ct. has no 
power to redraw the will & dispose of 
the estate as It may think right & just. 
— Re Klworthy Estate, Elworthy' 
& Hale, [1928] 2 D. L. R. 421 ; 
[1928] 1 W. W. R. 737 ; 39 B. C. R. 
474.— CAN. 


g i. J — Testator’s Family Main- 

tenance Act, R. 8. B. 0., 1924, was not 
intended to authorl.se the ct.. to make a 
new will for testator, but only to alter 
the will In so far as might bo nocesaair 
for the proper maintenance of testator^ 
wife, husband or ohilclron. It Ls always 
a question of fact in each case 
whether or not an order under the 
Act should be made ; & with respect 
to ohildien the Act refers only to 
children for whose maintenance at 
the time of the testator’s death no 
adequate means of support are avail- 
able. If the ohildron are at least ae 
well established lu life as testator was 
In his or her lifetime, the Act should not 
bo applied where the surviving parent 
is the benofleiawT under the will. The 
discretion which is given the ot. to 
apply the Act where it thinks it just & 
equitable in the circumstanoes to do so 
Is not judicially exercised unless the 
object, intent & spirit of the Act are 
obstirved. If a higher ot. is convinced 
that the judge of first instance did not 
take a proper view os to the scoi>e of, 
& the application of the powers oon- 
ferred by, the Act, It may & should 
intorfen^ If, too. a higher ot. is 
satisfied that the facts of the par- 
ticular case are such that it was not 
intended that the powers conferred by 
the Act should be exercised. It mny 
intervene. In such oases the order 


mode w'otild be hosed on a wrong 
principle. If. too, a higher ct. i* 
couvlncod that on all the facts the 
judgment under appeal is deady 
wrong, it should bo set aside. — ^WiUJCWI 
V. McDBRMorr. [19301 1 W. Vf. 


332 ; tnd) nom- McDermott e* Waleer, 
(19301 1 D. L. R. 945 ; 42 B. O* 
184.— CAN. 


Yx i. .]— Under Testator’s 

Family Maintenance Act, R. 8. B. 
1924, the provision, which the ot. Jk 
authorised to make in the otrcmxp* 
stances stated In sect. 3, 18 ** such pfo* 



VoL mV.-Wilb. 


^Hslon as tbe ot. thlnlui adequate, )uet 
& eqtiitable.'* oonditlons upon 
Wnioh this autbortty reBle are that the 
l^rHOn whoRO ostaie is tn question has 
died leaving a will, & has not made, 
by that will, In the opinion of the 
^udge, adequate provision for tho 
** proper maintenance & support ** of 
the wife, husband or children, as the 
case may be, on whose behalf tbe 
application is made. What constitutes 
**^proper maintenance & support ** is 
a question to be determined with 
reference to a variety of circumstances. 
It cannot be limited to the bare necessi- 
ties of existence. For the purpose of 
arriving at a conclusion, the ct., on 
whom devolves the responsibility of griv- 
Insr effect to tbe statut-o, would naturally 
proceed from the point of view of the 
Judicious father of a family seeking to 
discharge both his marital Sc his 
parental duty ; & would of course con- 
sider the situation of the child, wife 
or husband, & tho standard of living 
to which, having regard to this Sc the 
other circumstances, reference ought 
to be had. If the ct. comes to the 
dooisiori that adequate provision has 
not been made, then the ct. must con- 
sider what provision would be not only 
adequate, but lust Sc equitable also ; 
Sc in exercising its Judgment upon this, 
tbe peennlaiy- magnitude of the estate 
&: the situation of otbora having claims 
upon testator, must be taken Into 
account. Applying these principles 
to the circumstances of this case, where 
the only daughter of tho deceased 
brought an application under tho Act 
for an order directed against his second 
wife, sole beneficiary under the will : — 
HeJd : the Judge wa*^ right in deciding 
that the widow should i )0 called upon 
to forego part of her annual Income in 
order to make some provision for the 
appet. — Waiter v. McDermott, 

8. C. R. 94 ; 11931] 1 D. L. R. 
662.— CAN. 

h il. .3 — Re Hoffman, 

119311 1 W. W. R. 293 ; 43 B. C. K. 
463.— CAN. 

.] — On an application 

under Family Protection Act : — Held : 
taking into consideration the value of 
testator’s CHtate, Sc the facts that of tho 
appete. three were adult sons (*apable 
Of maintaining themselves, & t he fourth 
was a daughter who was being main- 
tained by her husband, Si that the 
daughter benefiting under the will had 
oared for testator through a long ill- 
ness & was left with lier invaUd mother 
to care for, tho claims of said daughter 
were paramount, & what was left to 
her was none too much, & the applica- 
tion should be refused . — Re Cavan agh, 
[1930] N. Z. L. R. 376.— N.Z. 

j I, ,] — Wbeio provision 

was made In a will for the maintenance 
of two of testator's oliJldren J. & M., 
Sc, further, special provision was made 
for the sharing of the estate by J. & 
M., & no provision was made for a 
third cMld, W., born after the date of 
the will ; — Held : tho power of tho ct. 
was limited to ordinary “ maintenance 
Sc support," &, on the facts, that onc- 
thlrd of the not income from the estate 
fr^ the date of tho marriage of the 
testator’s widow was a reasonable 
allowanoo . — In Ihe Estate of Lads 
( 1926), 21 Tas, L. R. 13.— AUS. 


I il. Power to rescind or 

offer otder — Whether increase in benefit 
ou^onM.]— Tbe power oonferrod upon 
ct, by Testator’s Family Malnton- 
Apoe A: Quardianshlp of Infants Act. 
1916, 6 (4), to " rescind or alter ** 

Ahy order making provision under that 
Aot, does not extend to authorising an 
lUQ^ease to any benefit that has been 
AA^arded to an appot. upon an original 
AppUoation . — Re Molloy (1928), 28 
«. R. K. S. W. 546 ; 46 N. S. W. W. N. 

I ffl,. .] — On an application 


^ a widow for relief under Testator’s 
Family Maintenance Act the ct. should 
not attempt to make a new will or 
speculate as to how tho estate might 
have been better divided, but should 
merely determine whether in view of 
the widow’s needs & the property left 
by the testator bo has made adequate 

S rovision for her proper maintenance 
: support. Its duty is to place itself, 
in all respects, as far as possible, in the 
position of tho testator, Sc to consider 
whether or not, having regard to all 
existing facts Sc surrounding circum- 
stances, the testator lias been guilty 
of a breach of the moral duty which a 
Just, not a loving, husband owes his 
wife. Sc, it it finds that be has been so 
gnJity, to make such an order as 
appears to be sufficient, but no more 
than solflcient, to repair it.- — Re 
Fbrgttbon Estate, Re Testator's 
Family Maintenance Act, [1929] 2 
W. W. R. 872 ; 4 D. L. It. 208.— CAN. 

1 iv. — * Vov)er to give lump 

sv.m.\ — Lump sums should only bo 
given W’hen perlodkjal x)aymenta will 
seriously embarrass tho oxom. & un- 
duly prolong the distribution & winding 
up of the estate.- /fe McCaffert, 
11931] 4 D. L. II. 9.30 ; O. R. 512. - CAN. 

n i. Extension of time for appli’ 

cation under Act— When allowed .] — * 
Where there has been long & in- 
excusable delay an application under 
Family Protection Act, 1908, for 
extension in time will be refused unless 
it clearly appears that to refuse it would 
in the cii-cu instances result in manifest 
injustlcje. — Sheehan v. Public Trus- 
tee. [19801 N. Z. L. R. 1.— N.Z. 

_ , . widow 

re -married, & thereupon, the exors. 
applied for the rescission or variation 
by rccinction of the et.’s order : — 
Held: (1) the order w'as not un- 
appealable merely because stated to be 
until the fiulhcr order of tho ct. ; 
(2) not having been appealed against, 
the effeet of tho order w'as to preclude 
the ct. from considering whether it was 
beyond the power of the ct. to make 
provision for the maintenance of a 
testator’s widow by a series of periodJ- 
('al payments extending until after i 
her ro-marriage ; & (3) considering tho 
matter as one of discretion only, the 
r('-marriage of tJio widow did not of 
itself constituto sufficient reason for 
the rescission, variation, or suspension 
of the order. — Re RouKivr (’oli.in 
(1929), 29 a R. N. S. W^ 548 ; 46 
N. .S. W\ \V, N. 169.— AUS. 

r ii. In receipt of 

maintimance undtr separatimi deed .] — 

A wife who was compelled In 1912 by 
her husband’s misconduct to leave him 
agreed to take from him £250 per 
annvvi for her maintenance. The 
husband died in 1927, leaving an 
estat<? of £30,000 & providing a legacy 
for his wife of £250 per annum : — 
Held : as the wife had agreed to accept 
& bad accepted £250 per annum for 
her maintenance during 15 years she 
could not be said to nave been left 
** without adequate provision ** for 
her maintenance. — Re Phiijjps (1929), 
29 S. R. N. S. W. 191 ; 46 N. 8. W. 
W. N. 22.— AUS. 

t i. Children domiciled out* 

side jurisdiction,] — Benefits under 
Testator’s Family Maintenance Act, 
191 6, are available to children domiciled 
outside the jurisdiction of the ot. — 
Re Donnelly (1927), 28 S. R. N. S. W. 
34 ; 45 N S. W. W. N. 5.— AUS. 

0 (p. 1290) i. Adult son — 

Incapacitated from following his trade 
by disease contracted in teatatoPs em* 
moy.] — In the Will of Jolliffe, [1929] 
S. R. (Q.) 189.— AUS. 

0 (p. 1290) U. “ 

Promise to bequeath land — Improve- 
menis made on faith of promise,] — In 
the Will of Huoues (1930), S. R. (Q.) 
329.— AUS, 


• (p. 1200) f, .1 — Frbney 

V, Perpetual Trustebb, Executors 
Sc Agency Co. of Tasmania, Ltd. 
(1925), 21 Tas. L. R. 6.— AUS, 

e (p, 1290) ii. Upon what pro- 

periy allowance charged,] — An order 
was made Increasing a weekly sum 
bequeathed by testator t-o his widow. 
Testator's property consisted almost 
wholly of real estate. Testator, by 
his will, in addition to tho weekly 
allowance to his widow, had bequeathed 
a weekly sum to a daughter Sc also to a 
stranger in blood. Tbe balance of the 
income was given to a mndson of 
testator for life. Sc the real estate was 
dlrecteri to be held In trust after his 
death for his child or ehtldron then 
living, with gifts over If there were no 
such child : — Held : in fixing the 
burden of tho provision made by the 
order the whole of testator’s real 
estate was to be regarded os one 
property settled succosslvely within 
sect. 5 (2) of the Act. — Re Sauth, 
[1928] S. A. S. R. 524.— AUS. 

6 (p. 1290) iii. Evidence admis- 

sible agavnst apjdicard.] — Statements by 
txjstator having reference to particular 
terms of his will & testifying directly, 

& not merely by inference, to the state 
of ids mind which iirouipted the 
making of his will in the form in which 
it is, are admisRiblc against an applicant 
for maiutimanco under Testator’s 
Family Maintenance & Guardianship 
of Infants Act, 1916.— 7?e Hall (1929), 
30 H. R. N. S. W. 165; 47 N. 8. 
W. W. N. 65.— AUS. 

e (p. 1290) iv. Ti7ne for making 

application — Extension of iinw —Refore. 
aiMrihuiion — Transfer of part of estate 
to benefioiary trustee.] — Held : to 
amount to partial distribution within 
Family I’rolection Act, 1908, s. 3.3. & 
application for extension therefore 
refused. — Public Trustee v. Kidd, 
[1931] N. Z. L. R. ].~N.Z. 

• (p. 1290) v. - — ^ EffcMt 

of detay,] — An application for an order 
that the time lindted for making an 
application be oxUuided was made 
some fifteen yijars after the death of 
testator. At tbe time of the death 
tlie estate was insolvent, but at tho 
time of the apj)licatiou was worth 
some £4.000. By the will tho widow 
took a life estate, Sc thereafter her two 
children took also life estates. At the 
date of the application tho widow hod 
asHcts of her own w’orth £3,700, her 
daughter was earning £103 per annum 
as a postmistress, & tho son had saved 
£200 '. —Held : the delay had been 
great Sc bad not been satisfactorily 
explained. Furthermore, the case was 
not one where. If an extension of time 
wen> granted, an orde,r for further 
provision out of th<' esfjite could 
properly be made In favour of any of 
pltfs. — Stephens v. Babltrop, [1931] 
N. Z. L. R. 7.— N.Z. 

e (p. 1290) Vi. Costs— Whether 

payable out of estate .] — W\licer v. 
McDEBMOTf (No. 2). [19.301 1 W. W. R. 
845 ; sub nom. McDERMOiTr. WaUvEK, 
[19.30] 2 D. L. R. 413; 42 B. O. R. 
364,— CAN. 

e vii. Time for luakmy applica- 

tioii.] — An application midei* sect, 3 
ot Testator’s Family Maintenance Act, 
1916, is not out of time ff, within the 
time prescribed by sect. 5 of the Act , 
on appropriate notice of motion is In 
fact filed Sc the exor. of the will is 
informed by or on behalf of appet. 
of that fact ; Sc accordingly it is not 
necessarj' that the application should 
be brought on for hearing before the 
expiration of twelve months from the 
grant of probate of testator's will, 
nor that the return date mentioned tn 
the notice of motion should be within 
that twelve mouth period. — Re 
Buckett (J.) (1931 ), 48 N, 8. W. W. N. 
83.— AUS. 
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WORK AND LABOUR. 


Part I. — Contracts for Work and Labour. 


29. Add. Annotation : — Consd. Sagar v. Ride- 
lialgh & Son, Ltd., [1931] 1 Ch. 310. 

30. Add. Annotation Sagar Ride- 

halgh k. Son, Ltd.. [1931] 1 Ch. 310. 


39. Add, Annotation : — Consd. Sagar v. Ride- 
halgh & Son, Ltd., (1930) 144 L. T. 480, 

58. A dd. Annotation : — Consd. Sagfer v. Ridehalgh , 
H., k Son, Ltd., [1931] 1 Ch. 310. 


Part II. — Statutory Determination of Minimum Rates 

of Wages. 


'63. Add. Annoialion : — FoUd. Pockney v. Atkin- 
son (1929), 46 T. L. R. 639. 

63a. .] — An employer engaged a worker in 

agriculture for a period from I)ec. 4, 1927, 
to Nov. 23, 1928, & agreed to pay him 
on the comx)letion of that term a lump sum 
which, with his board & lodging, was equiva- 
lent to the minimum rate of wages prescribed 
under the Agricultural Wages (Regulation) 
Act, 1924 (c. 37). Before the completion 
of the term, the worker refused to obey a 
lawful order of the employer & left the 
employment without notice ; — Held : the 
Agricultural Wages (Regulation) Act, 1924 
*(c. 37), did not prevent the making of an 
agreement for employment for a fixed term 
with payment of a lump sum equivalent to 
the prescribed rate at the end of the term, 
& the Act did not entitle a worker who had 
broken his contract to demand any wages 
for the period during which be was in fact 
employed. — Pockney v. Atkinson, [1930] 
1 K. B. 197 ; 99 L. J. K. B. 42 ; 142 L. T. 
135 ; 94 J. r. 15 ; 45 T. L. R. 639 ; 27 L. G. R. 
645, D. C. 


64. Add the following paragraph : — 

By an order of the Agricultural Wages 
Board, embodying orders of a wages com- 
mittee : “ Where a whole-time male worker 
is employed by the week or any longer period 
& the hours of work agreed between the 
worker & the employer in any week (excluding 
hours of overtime employment) are less 
than 60 in summer & 48 in winter, the rate 
of wages applicable to that worker shall be 
such as to secure to the worker the wages 
which would have been payable if the agreed 
hours had been 60 in sunmier or 48 in winter 
as the case may be.** Applts. employed one 
T. as an agricultural labourer by the week 
of 60 hours at 30s. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, k in 
consequence they refused at the end of the 
week to pay him his full weekly wages, 
deducting the portion appropriate to tmat 
day, but gave him, according to their custom, 
a small bonus instead ; — Held : the above 
order was intra vires, k that T. was entitled 
to be paid 30^. for the Good Friday week. — 
Seahkook k Sons, Ltd. v. Jones, [1929] 


PART I. SECT, 4, SUB-SECT. 1. 

n i. Work done, at regiiest of 

defeTUiant.y—An essential averment in 
a claim for work & labour is that the 
work was done at the renuost of deft. 
McDonald v. Wolverton, 11932] 2 
W. W. R. 354 ; 3 D. L. R. 317. — CAN. 

sa. Lease of land for term of years — 
Afjreevient for pa^pnent for summer- 
falinmng mi cancellaficm of lease .] — 
Mantet u. Himour, [1028] 3 W. W. R. 
390.— CAN. 


PART I. SECT. 4, SUB-SECT. 2.— A. 

171 V. Cmiract completed im- 

perfectly.]— 'Wixevc llicro was a con- 
tnict to do certain work, e.g. the 
BTimmer-fallowing of a certain nnmlMjr 
of acres, & the work has been done, the 
contract price cannot be reduced or 
abated on the p’Oim<l that the work 
unless there is 
mage. — W agneii 
. W. R. C2.> ; 2 

d i. Evideru'e of valve of services.] 

— In an action brmight on a qvanium 
meruit for work done & services 
rendered evidence was given of an 
affreenient, not In writlnfif, whereby 
deft, agreed to pay a certain weekly 
salary S: alno a sura of £200 at the end 
of two years. It was also proved that 
deft, had paid the wi;ekly salary but 
bad refused to pay the sum of £200 : — 
Held: although the parol agpcoment 


was done improper 
evidence of speclnc i 
V. Heidt. [1931] 1 
D. L. It. 680. — CAN 


was one to which the proviHlous of 
Stat. Frauds wore applicable, it was 
nevertheless admissible as eTidcncc of 
the value of pltf.’s services. — Ward r. 
GnirTrTHS Bros., Ltd. (1928), 28 
S. R. N, S. W. 425 ; 45 N. S. W. W. N. 
130.— AUS. 

d ii. .1 — Whore there Is a con- 
tract to do siMjcifled work for a fixed 
sum, with a proviso for payment of 
proportionato amounta, equal to eighty 
per cent, of the fixed sum, as the work 
is done, & tho balance of twenty per 
cent. In thirty days after completion 
&; acAieptance, completion is a condition 
procA)dcnt to tho right to payment, & 
where tho work i.s not comTiloted there 
is no right to recover for the portion 
done as upon a quantum meruit .] — 
Srerlock 17. Powell (1899), 26 A. R. 
407,— CAN. 

d ill. .1 — Where there is an 

entire contract for work & labour 
containing a provision for monthly 
payments not exceeding 75 per cent, 
of the work done, which is abandoned 
by the party performing tho work & 
labour, he is nevertheless entitled to 
sue for 7.5 per cent, of the value of the 
work performed before abandonment, 
— McLacthxjin V. NouRSK (1928), 
S. A. S. R. 230.— AUS. 

sb. Contract for logging cutting 
timber .] — Mikkelsrn v. Duff, [19301 
1 D. L, 11. 760.— CAN. 

»c. Agreement to pay bonus on 

28 


eMimated saving in cost of production — 
Depreriatwn of plant.] — A lumber co, 
agreed with tho superintendent of its 
logging onoratlons to pay him as a 
bonus to his salary such amount as he 
could save the co. in cutting k hauling 
poles on tho net cost of production, 
taking as a basis tho figures sot out 
in the schedule of the amement : — 
Held : depreciation of the plant ft 
equipment used In the operations was 
a iiropor item to Include in the c ost 
of production. — Aicktn i>. Baxter ft 
Co.. [19281 3 W, W. H. 142-— CAN. 

■d. Necessary repairs to automobile in 
excels of order .] — ^An automobile, deft. 
CO.’S property, was sent to pltf. to have 
oortain repairs made. Pltf. at the 
same time made certain other repairs 
which he thought necessary ft for 
which he clalmou payment. Jividenoe 
was given to show that on previous 
occasions repairs of a similar ouaraefcw 
were ordered & other work done, ft 
that the accounts rendered were paid 
without question : — Held : pl^ en- 
titled to recover. — Caijkn v. Wo^- 
vtLLE FRtriT Co. (1927), 59 N. S. K*. 
499.— CAN. 

PART I. SECT, 4, SUB-SECT. 8. 

66 iil. .1— SIMTIJSX Maohinx 06. 

r. McLellan, MoFeely ft CJo., tl9281 
3 W. W. R. 255.— CAN. 

56 Iv. .WOooFBB e. Pen* 

NiNGTON, [1928] 2 D, L. R, 878. — CAM* 



VoL ZL17.~Work and Labour. Cases 64--118a. 


1 K. B. 8B5 ; 98 L. J, K. B. X69 ; 140 L. T. 
497 ; 93 J. P. 47 ; 45 T. L. R. 139 : 72 
Sol. Jo. 874 ; 27 L. G. R. 47 ; 28 Cox, 0. 0. 
686, D. 0. 

64a. Breach of contract by worker — Whether 
entitled to wages for period employed.] — 
PooKNJBJY v. Atkinson, No. 03a, ante. 

67, Add. Annotation : — Generally^ Refd. Pockney 
V. Atkinson, [1930] 1 K. B. 197. 

68. Add. CUcUion 28 Cox, C. 0. 618. 

Add. Annotation : — Consd. Hughes v. Davies 
(1929), 94 J. P. 48. 

68a. Dedoction in respect of washing & 

mending.] — Resps. employed a worker in 
agriculture upon a yearly hiring under which 
the employers did his washing & mending for 
two shillings a week, which was reckoned as 
part of his wages. By the orders made for 
that county under Agricultural Wages (Regu- 
lation) Act, 1924 (c. 37), washing & mending 
wei’e not benefits or advantages which might 
be reckoned as part payment of wages in 
lieu of payment in cash. The justices held 
that no offence had been committed, & 
alternatively that it was trivial. They did 
not convict, & made no order under sect. 7 (3) 
of the Act for payment of the arrears : — 
Held : (1) there was no material on which 
the justices could find that no offence was 
committed, that which was done being the 
very thing prohibited ; (2) they were not 
entitled to find that the offence was trivial ; 
the question was not the quantum of money 
involved, but the nature of what was done, 
which was something entirely subversive 
of the Act ; (3) in any event sect. 7 (3) was 
imperative in its terms, & the justices were 
bound to make an order for payment of the 
arrears due. — Hughes v. Davies (1929), 94 
J. P. 48 ; 28 L. G. R. 11, D. C. 

70a. Duty of Justices — ^To make order for pay- 


ment of arrears — Although amount trivial.] 

— Hughes v. Davies, No. 68a, ante. 

71. Add. Annotation : — Consd. R. v. Minister of 
Labour, Ex p. National Trade Defence 
Assocn. (1931), 96 J. P. 106. 

72. Add. Annotation : — Consd. R. v. Minister of 

Labour, Ex p. National Trade Defence 
Assocn. (1931), 96 J. P. 106. 

73. Add. Citations [1929] A. C. 490 ; 98 

L. J. K. B. 373 ; 140 L. T. 073 ; 46 T. L. R. 
306; 27 L. G. R. 249, H. L. 

74a. Power of Minister to define trade — 
Validity of Order.] — By Trade Boards Act, 
1918 (c. 32), s. 1, Parliament has given the 
power of defining or specifying a definite 
trade for which he may make a special order 
to the Minister of Labour, with this qualifica- 
tion, that there must be some subject-matter 
which can be reasonably described as a trade 
before its exact limits are defined. The 
Minister may define a trade by exclusion as 
well as by description. A special order does 
not exceed the scope of the very extensive 
powers given to the Minister & is not bod, on 
the grounds (1) that it defines a trade by 
reference to the place where it is carried on ; 
or (2) that it includes a mimber of occupa- 
tions or vocations whose collocation is 
fortuitous except for the fact that all the 
work is done in or in connection with a 
trading establishment ; or (3) that an em- 
ployee by its terms might be within or out- 
side the scope of the Acts according to the 
particular part of the premises on which at 
a particular moment he might be. — H. v. 
Minister op Labour, Ex p. National 
Trade Defence Association, Ex p. In- 
corporated Association of Purveyors of 
Light Refreshments, Ex p. Strand Hotel, 
[1932] 1 K. B. 1 ; 100 L. J. K. B. 5R) ; 
145 L. T. 341 ; 95 J. P. 105 ; 47 T. L. R. 
364 ; 29 L. G. R. 363, O. A. 


Part IV.— Unemployment Insurance 


94. Add, Annotation : — Consd. Re Blackpool 

Ooipn. & Barritt, etc. (1931), 96 J. P. 103. 

108. Add. Annotation : — Refd. Re Blackpool 

Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

111. Add. Annotation : — ^Refd. Re Blackpool 

Corpn. & Barritt, etc. (1931), 96 J. P. 103. 

112. Add, Annotation : — Refd. Re Blackpool 

Corpn, & Barritt, etc. (1931), 95 J. P. 103. 


PART II, SECT. 8. 

b f. To occupations — Exclusion 

of professions — Ptutrniacj/.] — Daven- 
port V. McNiven. [1030] 2 W. W. R. 

; 4 D. L. R. 380 : 42 B. C. R. 468 ; 
Iff., S. O. suJb nom. Its Male Minimum 
.OE ACT (B. C.), [1929] 4 D. L. R. 
1034.— CAN. 

If U, Appeal from Boards — Tho 

Male Minimtiza Wage Board made au 
order for a mlnlmura wage to be paid 
to lioeDtiatoa of pharmacy. On an 
appeal for rescission or review the judge 
dlinxiissed the application to roaclnd, 
but ordered that tho appeal should 
be heard as a rehearing de novo : — 
n^: the whole appeal brought by 
petitioii to the ot. below must bo dis- 


Annotation : — Consd. Re Blackpoo 
Corpn. & Barritt, etc. (1931). 95 J. P. 103. 

Employees of Eton College Stores.] — 

Re Eton College Stores (1931), 47 T. L. R. 
306 ; avb nom. Re Minister of Labour, Re 
Eton School Stores & Parker, Re Eton 
School Stores & Brampton, Re Eton 
School Stores & Mitchell, Be Eton 
School Stores & Addaway, Re London 


washer, " & A., a “ drier,” were em- 
ployed for this purpose. Tho laundry 
was within the precincts of tho army 
barracks, ])ut was situated In a separate 
building & quite distinct from the 
bnilding where the soldiers resided. 
Although tho laundry was not con- 
ducted with a view to profit, the facts 
did not exclude tho possibility of a 
profit being made; — Jfeld: M. & A. 
wore not employed in domestic service, 
as they had all the characteristics of 
ordinary industrial workers ; tbolr 
sej'vico was entirely impersonal ; A; 
their work, tn the circimiatances in 
which it was carried on. was ot a purely 
Industrial character. — Mi.vtaTEU FOJi 
Industry & Commerce t?. Stewart A 
Lowry. [19301 I. R. 112.— IR. 


posed of before an. appeal can bo taken 
to tho Ct. of Appeal. — ^IUkrrypieli) A 
Dack V. Male Minimum Wage Board, 
[1931] 44 B. C. R. 380.— CAN. 

te. Industrial Arhiiraiion Act — 
Meaning of ** industry .**] — Parker & 
Son V. Amaloamated Society op 
Enoineers (1926). 29 W. A. L. R. 90. — 
AU& 

PART IV. SECT. 1, SUB-SECT. 2.— A. 

sf. Laundresses in army laundry .] — 
An army laundry was established for 
the purpo.se of wasbiug the clothing of 
the members of the forces In tho 
Dublin area. Tho cleansing of army 
blankets, sheets & tho like was also 
carried on. A number of laundresses, 
including M., who woe a “ hand 
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117. Add. 
118a. 



Cases 118a~149. English and Empibe Digest Supplement. 


County Council & Edwards, Be London 
County Council & Satobbix^ 76 Sol. Jo. 
247. 

118b. Employees of Poor Law Institution— 

Baker.]— Eton College Stobbs, No. 
118a, ante, 

llgc. Ironer.] — Be Eton College 

Stobes, No. 118a, ante, 

119. Add, Annotation : — Consd. Be Blackpool 
Corpn. & Bamtt, etc. (1931), 96 J. P. 103. 

123a. Eton College Stores.] — Be Eton 

College Stores, No. 118a, ante, 

123b. Tramway undertaking— Depot cleaner 

& lavatory attendant.] — In the Orst case B. 
was employed by the Blackpool Corpn. as a 
lavatory attendant & a depot cleaner at the 
corpn. *s tramway depot. In the second case 
J. was employed by the Liverpool Corpn. as a 
lavatory attendant. In both these cases the 
tramway undertakings were owned & worked 
by the corpn. & were carried on for purposes 
of gain. In the third case W. was employed 
as a waitress by the Manchester Corpn. in 
refreshment rooms at H. Pai‘k, Manchester, 
which was over three miles from the centre 
of the city. Refreshments were there served 
to the public at a price which would just 
cover the cost. In the fourth & fifth cases 
M. was a waitress & D. a waiter, the former 
being employed at a pier restaurant & the 
latter at the “ Lucullus ” room at the 
Pavilion, Bournemouth, both being carried on 
by the Bom*nemouth Corpn. as part of their 


pier undertaking. It was adxnitted in b3X 
these cases that the employed persons were in 
domestic service : — Held : theWt l(Wmaktxig 
these persons insurable persons within the 
Act being (1) whether a trade or business 
was being carried on for the purposes of gain, 
& (2) whethOT they were employed in that 
trade or business. B. & J. were both insur* 
able persons, as the tramway undertakings 
constituted a trade or business which waS 
being carried on for the purposes of gain. 
The same reasoning applied to the two 
Bournemouth cases, but in the case of W. 
the Manchester Corpn. did not carry on the 
refreshment catering for the purposes of 
gain. W. was therefore not an insurable 
person under the Act. — Be Minister of 
Labour, Be Blackpool Corpn. & Babbitt, 
Be Liverpool Corpn. &; Jackson, Be 
Manchester Corpn. Wblsby, Be Bourne- 
mouth Corpn., Miua^bd &> Derez (1931), 95 
J. P. 103 ; 76 Sol. Jo. 206 ; eub nom. Be 
Blackpool Corpn., 47 T. L. R. 300. 

128c. Corporation refreshment room — 

Waitress.] — Be Minister op Labour, Be 
Bia^ckpool Corpn. &> Barritt, No. 123b, 
ante, 

128d. Pier undertaking — Waiter St waitress.] 

— Be Minister of Labour, Be Blackpool 
Corpn. & Barritt. No. 123b ante, 

135. Add, Annotation : — Consd. Hearts of Oak 
Assurance Co. v, A.-G. (1931), 47 T. L. R. 
679. 


Part V. — National Health Insurance. 


part IV. SECT. 1, SUB-SECT. 2.— C, 

124 ii. .] — H. was 

employed by a dairy fanner, who had a 
fo,rm of about 200 uores in the C:kmnty 
of Dublin, & who tilled about 50 acres 
& kept 100 cows, & sold the milk in the 
city & suburbs of Dublin. H. used to 
come to the farm about 5 o’clock in the 
morning, milk the cows, get ready a 
horse & cart, & then go into the city 
& distribute the milk. On his return 
he washed the cans, tended his horse, 
drove in the cows, again milked them 
& delivered the milk. When he 
returned the second time, after tending 
his horse & cleansing the cans, his 
duties w'ore ended ; — Btld : H. was 
employed in agriculture & excepted 
from the provisiona of tlie Act. — 
Warner r. Minister for Industry 
& Commerce, [1929] 1. R. 582. — IR. 

PART IV. SECT. 2, 

fig. Appeal— From Minister for In- 
dustry QomvMrce to Uiah Cotart — 
Kiahi of appeal to Supreme Court .] — 
Warner v, IdiNisTRT for Industry 
& Commerce, [1929] I. R. 582.— IR, 

PART V. SECT. 1. 

t i. .] — ^R., a salmon 

factor, was tho owner of several boats 
used for salmon fishing. At tho bo* 
^unlng of a fishing season H. let a boat 
to one B., who proceeded to select a 
crew of two others, one of whom was 
H., & procet^ded to fish In the ordinary 
way, R. was not aware that H. was 
a member of the crow of the boat. All 
fish caught had to bo handed over to H., 
who sold them, retaining oiio-fourth of 
tho proceeds ox the saJo of the salmon, 
& handing over the lomaining three* 


149. Add, Citation 93 J. P. 36. 


fourths & the proceeds of the sale of 
any other fish caught to B. B. then 
divided all ho received with the crew 
in proportions arranged between them- 
selves. R. had no part, in the arrange* 
ment between B. & the crew' as to 
payment, & was not oonoemed as to 
how tlie money was disposed of. In 
the event of no fish being caught, R. 
received nothing & made no payment 
to B. or to the crew, & if B. failed to 
take the boat out to fish, R, could 
take it away from him. All repairs to 
the boat, nets, & teM3kle were done by 
R. at his own expense, but B. had full 
control over Ite management, the part 
of the liver to be fished, etc., & could 
dismiss any of tho crew, who had to 
obey his orders : — Held : there was 
no contract of service between R. & 
H., & consequently R. was not liable 
for Insurance contributions In respect 
of H. — Galvin v. Minister fob 
Industry & Commerce & Higgin- 
botham, [1932] I. Ii. 216.— IR. 

a (p. 1319) i. Emploifni'eni under 

local aidlwrUy in pensionable office.}— 
By an order made under National 
Insurance Act, 1913 (c. 37), s. 6, 
“ employment under any local or other 
public authority In any pensionable 
otfico In a permanent capacity ” shall 
bo deemed not to lie employment 
within the meaning of Part I. of 
National Insurance Act, 1911, the 
Order providing that “ the expression 
* office * includes any office, situation, 
or employment & tho expression 
‘ pensionable omco ’ moans an office 
coming within the provisions of any 
Act authorising the grant of a super- 
annuation allowance.'* A rural dis- 
trict council employed H. in Sept. 
1890, temporarily to take charge of 
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the wati^nvorks system which supplied 
water to the town of C. shortly after 
the waterworlcs had Iweti oonstruoted. 
In Nov. 1899, H. was permanently 
appointed as ** a pei-son to drive the 
cn^ne 8: the pumps, & perform any 
other duties he might be called upon 
to perfoiTQ.'* The town of C. became 
on Apr. 1, 1900, an urban sanitary 
district by virtue of two orders of the 
l.»ocal Govt. Board, & the urban 
district council, which was created 
thereby, took over the w'atcrworks. 
This council was under no obll^fion 
to take over the employees or officials 
of the niral district council who were 
employed on the waterworks, but H. 
continued to carry on his duties AS 
before. H.'s wages were increased 
flora tilme to time, & such Increases 
were passed by t,he auditor of the 
Loos] Govt». Board. He furnished 
reports from Hme to time to the 
urban district council & frequentt^ 
attended their meetings. At a meet- 
ing of the counoil soon after they bad 
taken over the waterworks the opinion 
of the Local Govt. Board was soUglUb 
as to the payment of H.*b wages, A; the 
Board was requested to make ah 
immediate adjustment of the oounoU i 
property 8c liabilities. The Boafd 
replied that H.'s wages were to w 
paid by the council ponding an adjtUft- 
ment of the accounts. There was 
ovldetice as to the making of any 
adjustment. Tho Board was fm£^ ^ 
aware of everything done at the 
Ings of tho oouncil, as copies at 
minutes hsd to be transmitted to 
Board i—Ueld : having regmd to 
proTfsions as to the granting of «np6k* 
annuation allowances oonteJn^ Ja . 
Part IV. of Local Govt. Act, 19l0y . 



VoL XLIV.-Wark and latbom. Case 179a. 


Part VL- Old 

t79A. Wtdows% Orphans’ & Old Age Contributory 
Pensions Act» 1929 (c. 10) — Employment of 
husband in Irish Free State before 1922.] — 

Employment before 1922 in what is now 
called the Irish Free State under Irish Free 
State Constitution Act, 1922 (Session 2), is 


Age Pensions. 

not employment entitling the employee’s 
widow to a pension under Widows’, Orphans’ 
& Old Ago Contributory Pensions Act, 1929 
(c. 10), 8. 1 ECHI.IN (1932), 147 L. T. 

530 ; 48 T. L. K. 075. 


was engaged in employment under a 
looal authority in ** a pensionable 
ofl^ce in a permanent capacity,** & 
therefore not engaged in employment 
within Part I. of National Insuranco 
Act, ISll. — H anbatty V. Minister 
FOB Industry & Commerce & Irish 
Insurance Oomrs., [1931] I. R. 189.— 

m. 

PART V, SECT. 8. 

sh. Diwpute hetween approved aooiety 
wemhir — Refusal of referees to state 
a case — Application to court.] — 
McNamara v. Scottish Oatholto 
Insurance Society, [1929] S. C. (Ct. 
of Sess.) 55.— SCOT. 


PART VI. 

179 i. Widows*, Orphans* dh OH Age 
Contributory PensUms Act, 1925 <c. 
70) — Meaning of ** entry into in^ 
surance **] — A workman ongagetl in 
employment which, after July 5, 1912, 
rendered him compulsorily Insurable 
under National Insurance Act, 1911, 
became Insured as at that date, & paid 
his weekly contributions in full until 
Deo. 1922, when he passed out of 
inaurablo employment. For tho pur- 
POBOB of the Insuranoo Acts ho cease<l, 
in Dec. 1924, to be an insured person. 
On Jan. 4, 1020, be again bcKjame 
insured as a vohmtttry contributor, & 
tboroafter, until his death in July, 
1927, he paid his weekly contributions, 
numbeiiug 81, lu full. His widow 
applied for a pension, but her claim was 
rejected on the gi’ounds that se<5t. 5 (a) 
of 1925 Act had not been <}Oinplied 
with, since it had not been est ablished 
that 104 weeks had elapsed & 104 
contributions had betm paid since tin; 
date of her husband’s last entry into 


insurance. The Dept, contended that 
** entry into insurance ’* in sect. 5 (a) 
must be construed consistently with 
National Health Insmunce Act, 1924, 
& particularly sect. 3 (4) thereof, 
which In effect gave to that expression 
the meaning “ last entry ” : — Held : 
sect. 6 (fi) hod been compiled with, in 
respect that tho “ date of his entry 
into inmiranco ** was the date when 
appct.’B husband first became an 
insured person, not tbo date when ho 
again became insured as a voluntary 
contributor; A the moaning was not 
controlled by sect. 3 (4) of 1924 Act, 
which was not applicixble in the (sase 
of voluntary contributors. — Kerr v. 
Department of Hkaeth fob Scot- 
land, [1930J S. C. 813.— SCOT. 

179 ii. .J —Aii appet. for an 

old age contributory pension had been 
inHure<i as an employed contiibiitor 
from Mar. G, 1922, till Dee. 31, 1025. 
On Jan. 4, 102G, he bet^amo iu8ui*ed hs 
a vohuitary contributor, 8c continued 
so insured until tho expiry of five years, 
on Jan. 4, 1931. He had attained the 
age of sixty-five in Mar. 1930. The 
Dept, rejected his claim, on the ground 
that the date of his entry into insurance 
must bo taken to be Mar. 6, 3 922, & 
ho had not been in continuous insur- 
ance since that date : — Held : on a 
oonstr notion of Widows*, Oridians’ & 
Old Age Contributory Pensions Act, 
1925, 8. 8 (a) tSc proviso (i), tho phrase 
“ entry into Insmanco ” meant entr>" 
into the qualifying period ; &, accord- 
ingly, the date of appet. ’s entry must 
be taken to be Jan. 4, 1926, & he was 
entitled to a pension on the expiiy of 
live years from that dat-e. — Wyue v. 
Department of Health pou Suot- 
T..NND, (19321 S. C, 51.— SCOT. 

179 iii. JIu4d}mui*s employrnent 


urithin three years of death — Husband 
bedridden.]- A widow, aged sixty, 
api)Ued for a pension. Her husband, 
who died on Nov. 1, 1928, had been 
employed from boyhood imtil 1914, 
& periodically from 1914 until 1921, 
as a share-fisherman. Ho became 
paralysed in 1922, & from that date 
imtil his death he w^as w'hoUy in- 
cai>aeitated for work. For the last 
three & a half years of bis life he was 
bedridden : — HeH : appet. was not 
entitled to tho i»ension claimed, in 
respect that it could not be bold that 
her husband’s nonnal otKiupation, at 
any time within throe years before 
his death, w'ss emplosTiient of tho 

specified character. MacDonald 

Department of Health for 
LAND, (19311 8. O. 354.— SCOT. 

n i. ■ — Hesidemr — Material date- ' 
Date, of apiMcatUrn. ( — .V claim for an 
old ago pension under the Acts of 1925 
& 1929, made on Mar. i, 1930. w'us 
refused by tho Department of Health 
for Scotland, on the ground that appet. 
had not satisfied the condition ns to 
residence imposed by sect. 23 (1) (h) of 
the Act of 1925, Appet. had left 
Scotland in July, 1929, for the Falk- 
land Islamis, w'hci ‘0 he w'os still residing 
on Got. 26, 1929, the date on which he 
attained the ago of sixt y -five :• — Held : 
appet. ’s right to a pension fell to bo 
determined: as at tho date of his 
applic^ition ; at that date the con- 
dition as to residence imposed by 
23 (1) (6) of the 1925 Act had been 
elTectively repealed by sects. 33 (.'G ^ 
27 (5) of the 1929 Act ; &, acjcordingly, 
ai)pot.., w^ho otherwise was duly quali- 
flod, wiis entitled to an old ago pension. 
— Rows V. Department of Health 
FOR Scotland, 11931] S. C. 3 1C. — 
SCOT. 
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WORDS AND PHRASES 


A.A,L] Auct., No. 15a 
about to be wound up,] Coys., No. 7373a 
accident.] Mast, dc S., Noa. 2310a, 2317a. 2317b, 
2331a, 2768a 

accidental slip or omission.] Abbn., No. 1668a 
accident Insurance business.] Coys., No. 7490b 
account of payee.] B. of Exch., No. 2846a 
acknowledgment.] Coys., Nos. 3126a, 4904a; 

Limit, of A., No. 785a 
action.] Action, Nos. 18a, 18b 
action or other matter.] Action, No. 36a 
action or suit.] Action, No. 48a 
Act of Parliament.] Stats., No. 3a 
additional capital raised ... or provided.] Coys., 
No. 784.3a 

additional or larger power.] Trusts, No. 3039a 
adhesive labels.] Coprt., No. 325a 
after marriage in right of wife.] Bkpcy., No. 
7096b 

agency of necessity.] Agcy., No, 2i5a 
agistment.] Agiuc., No. 164a ; Animals, No. 
342a 

agreement . . , respecting the amount & manner 
of payment.] Courts, No. 895a; Solrs.^ 
No. 1228a 

agricultural holding.] Agric., No. 30f 
aiding & abetting.] Grim., 613a ; 8tr. Trap., 
No. 117a 

air gun or air rifle.] Bevf:nue, No. 302a 
all boroughs.] Uatbs, No. 075f 
all loss.] Arbn., No. 238a 
all lost.] B. OP Exch., No. 2414a 
all lots uncleared shall be resold.] Auct., No. 
280a 

all my interest.] Bkpcy., No. 7680a 
all my property real & personal of every descrip- 
tton.] Agcy., No. 296a 

ail other goods upon the premises (unless specially 
exempt) sutflcient to satisfy the amount of this 
distress.] Bjstr., No. 737a 
all pleasure grounds.] L. T., No. 4700a 
all risks.] Bailmt., No. 218a 
alterations d? improvements in the buildings.] 
Educ., No. 32a 

amount or value of the subject-matter of the suit.] 
Dbp., No. 482a 

amount , • • remaining in dispute.] Cty. Cts., 
No. 336a 

and CO.] Aliens, No. 558d 
annuifl payment towards the cost of the main- 
tenance Sc repair.] Hghys., No. 05 
annual salary.] Elbctkic, No. 103b 
annual value.] Inc. T., Nos. 25a — 26d 
annuity.] Coys., No. 7611a 
ante-nuptial or post-nuptial settlements.] H. & W., 
No. 6624a 

any act or thing or any event happened whereby 
he would be deprived of right to receive 
income.] Bkpcy., No. 6902a 
any grass land.] Agric., No. 56a 
any husband who might survive her.] Stti^mts., 
Nos. 146a, 146b 

1 


any other petition.] Bkpcy., No. 6965a 
any other loss whatever.] Insce., No. 3259a 
apparent.] B. op Exch., No. 2513a 
appeal in an action.] Cty. Gts., No. 776a 
appellant.] Crim., No. 6607a 
appropriated.] Bldg. Oonts., No. 319a 
approved commercial bills on London.] Ship., 
No. 1723a 

approved insurance policy.] Bank., No. 75Ca 
approved subject to adjustment & conditions of 
insurances.] Agcy.. No. 2139b 
arising out of the termination of the tenancy, | 
Agric., Nos. 29a — ^29c 
arranged.] Insce., No. 729a 
arrangement.] Coys., No. 7373a 
articles of vertu.] Wills, No. 5332a 
artistic work.] (^oprt., No. 111a 
as agent for.] Agcy., No. 2482a 
as principal.] Mags., No. 1229a 
assault on any constable when in the execution of 
his duty.] Crim., No. 7685a 
assessed.] Coys., No. 6930a 
assessed up to the flfth day of April.] Coys., 
No. 4982b 

assignment,] Aliens, No. 389a 
assignment of property.] Bkpcy., No. 8782b 
association with persons of bad character.] Crim., 
No. 5239b 

assurance of property or of an interest therein.] 
Easmt., No. I96b 
at all times. I Med., No. 242b 
at charterer’s risk.] Ship., No. 2974b 
at customer’s sole risk.] Bailmt., No. 140a 
at present.] II. & W., No. 4836b 
attached.] Hghys., No. 2105a 
attempt.] Crim., Nos. 751a, 751b, 10,779a 
at the time of.] Coys., No. 4709a 
authorise.] Coprt., Nos. 394b, 489a, 4S9b 
authorised by this or some other Act of Parliament.] 
Gaming, No. 451a 

authorised improvements.] Land Imp., Nos. 79a — 

79e 

authorised undertakers.] Electric, No. 103a 
autrefois acquit.] Crim., No, 3047a 
autrefois convict.] Crim., No. 3608a 


bag cargo.] Ship., No. 4461a 
baggage of passengers.] Revenue, No. 70a 
balance of money.] Wills, No. 6724a 
before the charge is gone into.] Crim., No. 1032a 
Mags., No. 334a 
benefice.] Eccl., No. 3466a 
benefleial owners.] Eqy., No. 688a 
beneflt of any persons.] Sttltvits., No. 2600a 
bill oi lading.] Adm., No. 541a 
bill, poster or placard.] Elect., No. 1038a 
body of persons . . . established for charitable 
purposes only.] See Charitable purposes only, 
infra 

bookmaker.] Revenue, Nos. 93a, 93b 
books.) Wills, No. 6332a 



WORDS AND PHRASES 


bought of ourselves as priaoipals.] Agcy., No. 

1629a 

brothel.] No. 8143b 

buUding.J Burial, Nos, 300a, 30J>«. 

bungalow.} S. Land, No. 2701a 

bunkering or other purposes.] Ship., No. 3102a 

burial ground.) Bttkial, No. 294a 

business.] Aliens, No, 22Ja; Bkpgy., Nos. 

274a, 274b ; I^habe, No. 10a 
business efficacy.] Bldg. Oonts., No. 58a 
butter toffee,] Food, No. 243a 
buttons.] Beyenue, No, 98d 
buy.] Agric., No. 979b 

by any deed or document anticipate, charge^ assign^ 

or otherwise dispose of.] Bkpoy., No. 5922a 
by order of J. S. & others.] Auct., No. 301a 
by return.] Contr., No. 418a 


candidate.] Elect., No. 1593a 
cannot exceed six years.] Inc. T., No. 576a 
carrying away.] Mines, No. 327a 
carrying on business.] Aliens, No. 198a 
carry-over.] Educ., No. 288a 
castings, iron or steel of light type.] Carr., No. 
1245d 

casualty.] Insce., No. 3280a 
cease to be in force.] Mast. & S., No. 3288c 
change of circumstances.] Lunat., No. 529a 
charge . . . fixed under any subsisting agreement 
or special statutory provision . . . for valuable 
consideration.] Carr., Nos. 1237a — 12371* 
charges.] Carr., No. 1349a 
charges of said assured upon said cargo.] Inbce., 
No. 651a 

charitable institution.] Stats., No. 342a 
charitable or public institutions.] Char., No. 

724a 

charitable purposes only.] Inc. T., Nos. 472a — 
4721, 476ar-476f 

charities & institutions as exors. think fit.] Char., 

No. 735a 

charities or such religious bodies as trustees think 
fit.] Char., No. 728a 
charterer.] Agcy., No. 2609a 
chattels.] E. D., No. 128a 
Chelsea Hospital.] Char., No. 884a 
cheque.] Bank., No. 691d ; B. of Exch., No. 
242a 

chequelet.] B. op Exch., No. 3146a 
child.] Fr. Soc., No. 175d 
children,] H. & W., Nos. 6781ar--^5781d 
children or reputed children.] Wills, No. 479a 
chose In action.] Aliens, No, 389a 
Christian principles.] Char., No. 68a 
church.] Char., No, 981a 
church belonging to a monastic order, benefit of.] 
Char., No. 79a 

Church ol England.] C^ar., No. 981b 
cinematograph films.] Trade Mks., No. 511a 
class ol creditors.] Coys., No. 7464a 
class ol persons.] Dep., No. 176a 
clear yearly sum after paying or deducting income 
tax & super-tax.] BNTOHoe., No. 598a 
closed stations.] Carr., No. 954a 
club.] Clubs, Nos. 111a, 111b 
coal.] Carr., No. 1245c 
collision with any object.] Insce., No. 1708a 
commencement of proceedings for compensation.] 
Agric,, No. 265c * 

common fund.] Bkpcy., No. 2028a 
common gaming house.] Clubs, Nos. 186a, 
140a ; Gaming, Nos. 284a, 284b 
commonly understood.] Elect., No. 1026a 
competent to dispose of property.] E. B., No. 08a 
completion.] Agrto., No. 2661 


comprised in any hire^purohaae ^ agreem^lit 

Disth,, No. 424a . 

compulsory examination or deposition before aiiy 
court on the hearing of any matter In bank*^ 
ruptcy.] Bkpcy., No. 4637a; Obim., No. 

compulsory process of any court of law.p Crim., 

No. 2204a 

condonation.] H. & W., No. 3179a 
conducted by himself.] Med., Nob. 260a, 260b 
conduct of the parties.] H. & W., Nos. 5864a, 
5365a 

confiscation or destruction by the Government of 
the country,] CoNFii., No. 17a 
consecutive Journeys.] Animals, No. 688a 
consent of owner.] Agcy., Nos. 485a, 495a, 495b 
consent or permission of the true owner.} Bkpcy., 
No. 6746a 

consequences of hostilities or warlike operations^] 

Ship., No. 8765a 

contemplation of. marriage.] Wills, No. 1522a 
contiguous.] Bates, Nos. 226bb, 226oc 
contract carriages.] Str. Traf., No. 76d 
contract for sea insurance.] Insce., No. 252a 
contract for the repayment by a borrower of money 
lent to him.] Money, No. 363b 
contract for the sale or other disposition ol land or 
any interest in land.] S. Land, No. 73a 
contract in writing.] Arbn., No. 1162a 
contract to receive a share of the profits.] Bkpcy,^ 
No. 4353a 

contrary intention.] Easmt., No. 186a 
contrary or other intention.] Exors., No. 6620a 
contrary stipulation.] Aliens, No. 2151 
control.] Inc. T., No. 674o 
conveniences.] Oorpns., No. 997a 
conveyance of a private party.] Str. Trap., No. 701 
conveyance of minerals.] Mines, No. 327c 
corroboration in material particular.] Basty., 
No. 326a 

cost of repairs,] Insce., No. 3289a 
costs, charges or expenses, properly inourred 
incident to the sale.] Mtge., No. 4326a 
costs of the execution.] Coys., No. 6624a 
counselling & procuring.] Crim., No. 9490a 
county court or other court for the recovery af . 

small debts.] Poor L., No. 226b 
court.] Courts, Nos. 11a, 17a, 17b 
court in which the plaint was entered.] Oty. 
Ots., No. 760b 

covenant or provision . . . having reference to the 
subject-matter.] L. Sc T., No. 2792a 
cream.] Food, No. 476c 
creditor entitled to benefit of deed.] Bkpcy., 

No. 8646a 

crime,] Crim,, Nos. 5a, 5309a 
criminal case.] Dep., 91a 
criminal cause or matter.] Crim., Nob. 0293a, 
e)298a ; Cb. Pbact., No. 797a 
criminal habits & tendencies.] Crim., Nob. 5289b . 
— 6239e 

cruelly ill-treating.] Animals, Nos. 572a, 587a 
current prices.] S. Goods, No. 430a 
current rates.] No. 1731a 

custody of the child.] Crim., No. 9399a 
customarily made up.] Inc. T., No. 2044"" 
customer.] Bank., Nos. 289a, 292b, 692d 
customers.] Trade, No. 498a 


damage done by a ship.] Adm., No. 4B4a ; 

No. 6811a 

dealer in milk.] Inc. T., No. 79a 

debt.] Bkpcy., No. 1067a - 

debt or other legal thing In aellon#} , 

CONTS., No. 342a ; Ohos., No. 77a 


2 
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4il0 «r |pr 0 «^ due to Bkpot., 

Noe* 686$a, 6S58b 

ideemr arder^ sentence, or dedsion.] Dbp., No* 

i^tootion for or in respect of bad or negligent 
work.] Fact,, Nos. 264a, 264b, 264c 
defeasance or condi^on.] B. of Sals, No, 228a 
del credere agent.] Aaoy., No. 127a 
deliveiing cargo.] Sbxp,, No. 3684a 
demand .. • . in, to, or on the property*] L. & T., 
No. 2702a 

de minimis non curat lex.] Action, No. 303a; 
OoPftT., No. 43b 

dental surgeon.] Mbd., No. 218a 
design#] CopRT., Nos. 77a, 111a, 229a ; Trade 
Mks,, No. 893a 

determination.] Bys,, No. 503a 
determined by a legal notice to quit or otherwise.] 
L. dcT., No. 6967a; Mtgb., No. 732a 
direct & particular interference with business.] 
Buog. Conts., No. 287a 
direct loss or damage.] Const. Law, No. 499a 
direct taxation.] Dbp., Nos. 136a— 135e, 142a 
directors.] B. op Exoh., No. 763a 
disabled from acting by any provisions of this Act.] 
L. G., No. 27b 

discovery.] Inc. T., No. 264a 
discovery by the party aggrieved of the matter 
complained of.] Carr., No. 1224a 
dishonesty.] Insob., No. 3260a 
disorderly house.] Crim., No. 4222a 
dispute.] Bank., No. 112a 
dispute concerning wages.] Fish., No. 497a 
distribution of capital assets.] No. 1998a 

disused burial ground.] Burial, Nos. 291a, 294a, 
809a 

divided between.] Wills, No. 8638a 
dividends.] Bank., No. 691d ; B. op Exch., 
No. 242a 

dock charges.] Bys., No. 756a 
documents used in the ordinary course of business.] 
B. OF Sale, No. 138a 
domestic animal.] Animate, No. 602a 
domestic service.] Work, No. 118a 
donatio mortis causa.] Gifth, Nos. 294a, 337a, 
366a; Mtoe., No. 8463a 
double dipped.] Animal^^, No. 690a 
dramatic piece.] Coput., No. 99a 
driving in a manner dangerous to the public.] 
tot. Trap., Nos. 222b, 222c 
driving recklessly or in a manner dangerous to the 
public.] Str. Traf., No. 222b 
drivi^ • • . under the Influence of drink.] 8tk. 
Trap., Nos, 222d, 222e 

driving without due care & attention or without 
reasonable consideration.] Htb. Trap., No. 
222a 

drunk.] Intox., No. 764a 
duly authorised.] Mags., No. 1229a 
dune^.] Time, No. 324a 
duties of customs &. excise.] Deps., No. 135o 
duty due upon an account of real property.] E. 11., 
No. 209e 

dstoiling-house.] Crim., No. 10,815a ; L. &; T., 
No. 7351h ; Pub. Hlth., No. 602a 


establishment.] Inc, T., No. 540a 
edition of candidates for Holy Orders.] Char., 

^riitodem gbnerts.] Carr., No. 685g ; Char., 
iTo. 755a; Conpl., No. 689a; Hghys., 
: No. 1436f ; Inscjb., No. 865a; Nuis., No. 
^ ; Id4b ; Ship., No. 8162a 

^vehicle.] Bevenue, No. 


emoluments.] Metbop., Nos. 29a, 29b 
employers of workmen.] Fact., No. 163a 
employment.] Inc. T., Nos, 312a, 495a, 496a— 

enable her to leave the port.] Ship., No. 3872b 
enemy.] Aliens, Nos. 198a, 392a 
enemy debt.] Aliens, No. 215b 
England, unto my country.] Char., No. 217c 
engravings.] Coprt., No. 229a 
entering the employment.] Mabt. & S., No. 3837a 
entrusting.] Crim., Nos. 10,316a — 10,316c 
entry into insurance.] Poor L., No. 1072a 
equipment.] Char., No. 1382a 
equitable assignment.] Bkpcy., No. 2902a 
error in law on the face of an award.] Arbn., 
No. 1598b 

error of law apparent on the record.] Crim., 
Nos. 6298a, 6298c 

estimated to be bad.] Inc. T., No. 692b 
evidence of character & repute.] Crim., No. 
6308a 

exceptional.] Cai^b., No. 1323a 
exceptional war measures.] Aliens, No. 223b 
excusable.] Bkpcy., No. 8667a 
exercise of prerogative right to His Majesty.] 
Const. Law, No. 634a 
exert influence.] Contr., No. 5168a 
existing circumstances & conditions.! Ship., No. 
6686a 

expenses Sc maintenance of patients from the 
parishes of S. & S.] Char., No. 42a 
expenses necessarily incurred in carrying this Act 
into effect.] L. G., No. 650a 
express carriages.] Str. Trap., No. 76f 
express trust.] Exors., No. 3818a 
external & visible injury.] Animates, No. 146a 


factory.] Fact., No. 180b 

factory or workshop.] Sec Industrial heredita- 
ment, infra 

fair dealing.] Coprt., No. 43a 
false in any material particular.] C'Rtm., No. 
10,362a 

false pretences.] Crim., No. 9340a 
false statement ... in relation to • . . personal 
character.] Elect., No. 1038b 
family.] L. & T., No. 7107b 
faute grave.] Mast. & 8 ., Nos. 470a, 470b 
features of shape, configuration, pattern, or orna- 
ment applied to any article.] CoprTo, No. 
Ilia 

final award.) Arbn,, Nos. 1068a, 1067a 
final Judgment.] Gonfl., No. 1113a 
final Judgment or order.] Bkpcy., No. 830a 
fine.] lu & T., No. 5269a 
firearm.] Bevenue, No. 302a 
fire insurance business.] Coys., No. 7490a 
first arose.] Inc. T., No. 449a 
first option.] Contr., No. 6b 
first owner.] Coprt., No. 229a 
first published.] Coprt., No. 16a 
fit for habitation.] L. & T., No, 3106a 
fitness or propriety.] Intox., No. 299a 
for.] Time, No. 324b 
for & on account of.] Crim., No. 6943b 
for any term suitable.] 1^. Sc T., No. 1978a 
for a purpose.] Bevenue, No. 140b 
force majeure.] Bldg. Conts., No. 66a 
for default of such issue.] Sttlmts., No. 134a 
forged.] CoNFL,, No. 705a 
for her use only & to do as she may wish in her life- 
time.] Char., No. 667a 
for his own benefit.] Bkpcy., No. 6401a 
formal contract to be signed in due course*] Contr., 
No. 646c ; Theatres, No. 64a 



WORDS AND PHRASES 


for some period less than the life of the child.] 

Inc. T., No. 676b 

for the benefit of.] Inc. T., No. 646b 
for the benefit of his wife.] Bkfcy., No. 6012a; 
H. & W., No. 1223a 

for the purposes of this scheme.] Ei^ectrio, 
No. Ob 

forthwith.] Estpl., No. 697a 
for use . . • in connection with agriculture & 
horticulture.] ]VIed., No. 272a 
found by night having in his possession without 
lawful excuse implements of housebreaking.] 
Orim., No. 5478a 

founded on contract.] Money, No. 434a 
fraudulent assignment.] Bkpcy., Nos. 454a, 696a 
fraudulent conveyance.] Bkpcy., No. 7339a 
fraudulent preference.] Agcy., No. 2273a ; 
Bkpcy., Nos. 4666a, 7166a, 7172a, 7176a, 
7839a, 7361a, 7393a, 7414a ; Coys., Nos. 
4699a, 4709a, 6746a 

free & clear of all taxes & incumbrances what- 
soever.] Bntchgs., No. 592b 
free from incumbrances.] E. D., No. 244a 
free house London.] S. Goods, No. 453a 
free of all death duties.] E. D., No. 209c 
free of all duties.] E. D., No. 777a 
free of income tax.] Bntchgs., No. 592a 
freight-transport hereditament.] Bates, Nos. 

fresh evidence.] ' Basty., Nos. 3C6a, 366b ; H. & 
W., Nos. 6251 a, 6255b, 625.5c 
front.] Hghyr., No. 2680a 

full benefit of all pending contracts Sc engagements 
Sc of all other property.] (’ontr., No. 4957a 
full regular pay.] Mast. S., No. 628c 
furniture.] Wiixs, No, 6626a 


game or pretended game of chance.] Gaming, 
No. 322c 

gardens for the sale of produce.] Inc. T., No. 83a 
general contingencies.] Arbn., No. 372a 
German Government for the benefit of its soldiers 
disabled In the late war, gift for.] Char., 

No. 23c 

German national.] Aliens, No. 215j 
given by the borrower.] Money, No. 353r 
gone away.] Bkpcy., No. 6475a 
good cause.] Libel, No. 2198a 
good character.] Grim., No. 3820c 
goods.] B. OP Sale, No. 138b 
goods jSc chattels.] Cohlds., No. 391a 
goods, wares, & merchandizes.] Coys., No. 2211a. 
goods works.] Char., No, 823a 
got by Cheshire Cheese, warranted sound.] 
Animals, No. 410a 

grandchildren of any degree.] Wills, No. 6728a 
grantor.] B. op Sale, No. 288a 
grave & weighty.] H. & W., No. 2479a 
gross value.] Inc. T., No. 25c 


heir-at-law.] Cohlds., No. 1533a 
highway.] Hghys., No. 1894a 
His Majesty’s ships.] Adm., No. 130a 
hoarding or similar structure.] Pub. Hlth., 
Nos. 204a, 204b 

holder In due course.] Bank., No. 687a ; B. of 
Exch.. No. 896a 
holding.] Agric., No. 206t 
holiday.] Ship., No. 4046a 
home of rest.] Char., Nos. 47b — 47d 
honest.] Bkpcy., No. 8557a 
honour Sc interests of the medical profession.] 
Action, No. 249a 


Honours Filial. Instltuta of Chartered Aoeoim^ 
ants.] INJON., No. 006c 
hospital.] Inc. T., No. 58a 
hospital or other charitable or benevolent institu- 
tion.] Char., No. 766a 
hostile person.] Aliens, No. 280a 
house with the furniture Sc fittings as it stands*] 
CoNTB., No. 429a 
husband.] H. & W., No. 20B9a 


If any dispute should arise as to the agreement or 
any matter or thing therein or intention or 
construction thereof.] Abbn., No. 2d7a 
if he deems It to be conducive to the public good.] 

Aliens, N o. 661a 

if peace is not declared.] Const. Law, No. 487b 
if the mare was not all right she was not his.] 
Animals, No. 470a 
illegality.] Insce., No. 2627a 
immediate consequences.] Insce., No. 720c 
impossible in law.] Mags., No. 500a 
improper conduct.] Grim., No. 10,506a 
improvements.] Land Imp., No. 79b 
imputations on the character of • . . the witnesses*] 
Grim., No. 4734a 

inaccurate description.] Elect., No. 1145a 
in all respects reasonably fit for human habitation.] 
I.. & T., No. 3160a 
in any action.] Evid., No. 4428a 
in apparent good order Sc condition.] Ship., 
No. 2257a 

in arrear.] Coys., No. 3734a 
in charge of any vehicle.] Insce., No. 3157a 
income.] Inc. T., No. 667a 
in connection with.] Ship., No. 8097a 
in connection with the work.] Guar., No. 1826b 
inconsistent with the provisions of this Act.] 
Fact., No. 211a 

incorporated accountant.] Injon., No. 906b 
incorporated company.) B. of Sale, No. 144a 
Increase of capital.] Ooyh., No. 1126a 
independent contractor.] Mast. Sc S., Nos. 2213a, 
2216a, 2220a 

in dispute.] Animals, No. 390a 
industrial hereditament.] Kates, Nos. 226a — 
226aa 

initial share issue.] Coys., No. 1814a 
in public interest.] L. & 3'., No. 7298a 
in pursuance of any Compensation Scheme.] 

Mast. & S., No. 3822b 

instead of the Insured car.] Insce., No. 3217e 
institute, society or nursing home ... as provide 
for persons of moderate means.] Char., 

No. 47a 

in such position or of such construction as to be 
equally safe to every person employed or work- 
ing in the factory as it would be if ft were 
securely fenced.] Fact., No, 76a 
insufficiency of packing.] Ship., Nos. 2267a, 
3649a 

insurance on his life*] Inc. T., No. 549a 
intended execution of public duty.] Pub. Auth.^ 

# No. 777b 

intent.] Grim., No. 761a 

intent to defraud creditors*] Coys., No. d353a 

intent to extinguish.] Sttlmts., No, 2727a 

interest.] E. D., No. 63a ; Inc, T., Nos, 380a, 646e . 

Interested*] Coys., No. 3419a 

Interest in respect of money charged upon or : 

able out of land*] Action, No. 48a 
Interest * . . on any securities Issued under Uie 
War Loan Acts, 1914 to 1917*] IKO, T** 
No. 317b 

interfered • * . with the management of the mlne;| ; 

Mines, No. 1126a 
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wltti Ihe fteedom of liiter>State ^ade.] 
Dm., No. 188a 

la the aetual pomsslon or entltted to the receipt.] 
Wiujs, No. 8032a 

ia the body!] B. os- Exoh., No. 1648a 
In the body of It made payable at a particular place.] 
Limit, of A.* No. 154a 

la the course of his trade or business.] Bkpcy., 
Nos. 6669a, 0746a 

la the course of trade.] Ebvfnue, No. 140b 
in the event of peace not being concluded.] Const. 

, Law, No. 487a 

in the nature of a fine.] L. & T., No. 5269a 
in the ordinary course of business.] B. of Exch., 
No. 2476b 

la the ordinary way.] H. & W., No. 4909a 
in trust for any creditor^] Bkpcy., No. 7414a 
investigation of title.] Mtgq., No. 4061a 
involuntarily alienate or encumber.] Aliens, 
No. 215h 

issue.] Coys., No. 2589a 
issued.] Bank., No. 687a ; Coys, No. 439a 
is twenty«one years of age.] Cium., No. 5240b 
it being my wish.] Trusts, No. 379a 


Jew.] Eccl., No. 4047a 
Jewish National Fund.] Chatl, No. 215a 
Judgment.] Cty. Cts., No. 787a 
Judgment in rem.] Jdgmts., No. 64a 
Judgment or order.] Jdgmts,, No. 30a 
Judicial officer.] Dep., No. 393a 
Jurisdiction within . . . foreign countries.] 
Dep,, No. 20a 
Jus tertii.] Nxns., No. 698a 


keeper.] Aliens, No. 558a ; Cokpns., No. 903b ; 
Crim., No. 8177a 

keeping a place ... for receiving money.] Gam- 
ing, No. 401a 

keeping open shop.] Med., No. 242b 
knock-out.] . Auct,, No. 70a 
knowingly.] Coys., No. 3916a 
known, admitted, & approved of.] Med., No. 258a 


landlord.] Agric., Nos. 266b, 265c, 2661, 266u ; 
L. So T., Nos. 7361a, 7351b, 7352a~-7352d ; 
Bates, No. 22Cdd 

land or any interest in land.] Contr., Nos, 837a, 
837b 

last will & testament.] Exons., No. 1351a ; 

Wills, No. 717a 
law library.] Wills, No. 6936a 
lawfully sublet.] L. So T., No. 7254o 
lease of mines & minerals.] L. So T., No. 6399a 
legacies.] E. D., No. 209c 
legal & other remedies.] Bldg. Conts., No. 345a 
legally incapable.] Lunat., No. 26a 
legid right to compensation.] Const. Law, No. 
534a 

lessee.] Cbim., No. 8143a ; L. So T., No. 6861a 
liberty to apply.] H. So W., Nos. 5459a, 5469a 
Ulster.] Ship., No. 5608a 
Uiuidated damages or penalty.] Damqs., Nos.' 
. 426a, 426b, 487a 

Uelnter partes.] Inc. T., No. 689a 
Ltoter totltute of Preventive Medicine.] Chau., 
No. 47a 

load.} Ship., Nos. 2974a, 2071b 
}oeid land charge.] S. Land, No. 1016a 
, local rate.] Bkpcy., No. 428la 

for the purpose of bookmaking.] Gaming, 
/ No. 810a 


London Agency.] Aliens, No. 221a 
London Library.] Chau., No. 251a 
loss sustained.] Guab., No. 1746a; Stic. Ex., 
No. 217a 

lost.] Insoe., No. 3282a 


maintain.] Hghys., No. 2644a ; Bys., No. 978a 
maintain, keep So leave ... in good Sc proper 
order & condition.] L. So T., No. 4760a 
maintenance.] Bates, No. 226c 
majority of creditors.] Bkpcy., No. 8772a 
manner Sc form.] Dep., No. 192a 
mansuetSB naturae.] Animals, Nos. 163a, 258a 
market garden.] Aguic., Nos. 267b 267c 
market overt.] Mkts., No. 472a 
material evidence . . . implicating the accused.] 
CuiM., Nos. 4826a, 4826b 

materially altered.] Bank., No. 629a ; B. of 
Exch., No. 2475b 

matter of practice Sc procedure.] Arbn., Nos. 

623a, 630a ; Solrs., No. 1391a 
may.] Stats., No. 1364a 
may order.] Cty. Cts., No. 198a 
members.] Clubs, No. 21a ; Coys., No. 7669tt 
memorandum In writing.l Auct., Nos. 63a, 76a ; 
L. So T., Nos. 370a, 396a 

memorandum of agreement.] Money, No. 3531 ; 

Bevenue, Nos. 648a, 548b 
mens rea.] Cuim., No. 40a 
mercantile agent.] Agcy., Nos. 485a, 495b 
minerals.] Mines, No. 651a 
mineral substances.] Mines, No. 651a 
mines, minerals So mineral substances.] Mines, 
No. 651a 

misconduct.] Cknrs., Nos. 152a, 308a 
misdemeanour.] Med., No. 205b 
misfortune without any misconduct.] Bkpcy., 
No. 1657e 

missionary purposes.] Chau., No. 702a 
mistake.] Rates, No. lC17a 
mixed charity.] Char., No. 2137 
model form of conveyance specially prepared.] 
Sp. Pfce., No. 282a 
modification.] Mast. So S., No. 3801d 
money.] Wills, Nos. 6696a, 5720a 
money invested on any security.] Mtge., No. 

money secured on mortgage.] Exous., No. 6694a 

monies.] Wills, No. 6708a 

moored vessel.] 8hip., No. 6608a 

motor car.] Str. Traf., Noa. 186b, 232a 

M. S. A.] INJON., No. 900a 

my own heirs whatsoever.] Sttlmts., No. 140a 


name other than that by which he was ordinarily 
known.] Aliens, Nos. 558c, 558d 
national interest.] Mines, Nos. 180a, 327a, 327c 
National League of the Blind.] Cil\k., No. 23a 
nationals of the former Austrian Empire.] Aliens, 
No. 2151 

nationals of the former Kingdom of Hungary.] 

Aliens, No. 49h 

nature or conduct of the defence.] Crim., No. 
4751a 

necessary approaches.] Rys., No. 197a 
necessary either for disposing fairly of the matter 
or for saving costs,] Adm., No. 1047a 
negligence.] Bank., No. 289a 
negligence of master.] Insce., No. 1660a 
negligent In the observance or performance of any 
of his ordination promises.] Eccl., No. 2717a 
nepos.] Desot., No, 134a 
net profits.] Prtnrs., No. 1841a 
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new building.l Hohy^., No. 2591a 
new erection.] Hghys., Nos. 2592a, 
newly-born.] Oiom., No. 8206a 
new street.] Hghth., No. 951a 
next quarter sessions.] Kates, No. 1892a 
no application for a new trial before a referee shall 
be made.] Arbn,, No. 2580b 
no liability ... for any accident or damage.] 
Bailmt., No. 140b 
nominee.] Soc., No. 155a 
no person shall act as such agent or canvasser.] 
Money, No. 38la 

not being earlier than.] Fact., No. 211a 
notice of suspensation or Intended suspension of 
payment.] Bkpcy., No. 957a 
notice to quit.] L. & T., No. 7281a 
not negotiable.] Agcy., No. 989a 
not required.] Coaip. Pche., No. 116b 
not required for the purposes for which it has been 
acquired.] Comp. Pche., No. 116b 
now or hereafter in force.] Dep., No. 164a 
now paid.] B. op .Saije, No. 237a 


objects connected with the church as he shall 
think fit.] Char., No. 717a 
objects of charity or any other public objects In 
parish of F.] (-har., No. 751a 
obstruction.] Hghys,, No, 2592a 
obtained.] Crim., No. 10,764b 
obtained under circumstances which amount to 
. . . misdemeanour.] Crim., No. 10,752a 
occasional.] Mast. So 8., No. 8801a 
occupied for the purpose of business.] Ejlbct., 
No. 9(ia 

offence.] Crim., No. 1076a 
offer in writing to withdraw notice to quit. ] Aauic. , 
No. 266e 

official guide.] Oopht., No. 135a 

oldest respectable inhabitants.] Char., No. 23b 

omnia praesumuntur rite esse acta.] 

No. n58a 

on account of our principals.] Agcy., No. 2546a 
on a sale being effected.] Agcy., No. 1776c 
on a special occasion.] Str. Trap., Nt>, 76f 
on a voyage.] Insce., No. 720b 
on or about.] 8. Band, No. 880a 
on or before.] Inc. T.. No. 688a 
on sale by private treaty, j Agcy., No. 1776a 
on signing this charter.] Agcy., No, 1 78(Ja 
on the sale of any article.] Auric., No. 97 la 
on the understanding.] Trusts, No. 401a 
one year's wages.] Wills, No. 7637a 
open space.] Sttlmts., Nos. 8151b, 3i51c 
opposite to.] Waters, No. 475a 
order.] Jogmts., No. 368a 
order, disposition or reputed ownership.] B. of 
Sale, No. 673a 

order or judgment.] Bkpcy., No. 8496a 
orders to be acknowledged by return.] CV>ntr., 
No. 418a 

order ... to do an act.] Corpnh., No. 1493a; 

Ontmpt., No. 528a 

order to pay forthwith or within a fixed time after 
receipt.] Bkpcy., No. 8398a 
ordinarily resident.] ALfENs, No. 18a ; Inc. T., 
Nos. 131b, 131c 

ordinary course of business.] Agcy., No. 495b 
ordinary necessaries of life.] Mast. &; B., No. 

2120a 

original literary work.] C^opet., Nos. 43a, 43b 
original or first vendors.] Med., No. 253a 
or in some other responsible insurance office to be 
approved by the lessor.] L. & T., No. 5069a 
or other authority.] Str. Trap., No, 55a 
or their issue.] WiLi.y, N(k 10,020 


other funds, charities de instttttllbiii as 

in their absolute dlsoreticm shall liimi; ftt.1 
Ohai^., No. 47 a 

other services.] Hohys., No. 14351 
other source.} Electrio, No. 6a 
otherwise.} Kates, No. 1146a 
otherwise absenting himself to the intent to delay 
creditors,] Bkpcy., No. 669a 
otherwise than as a private, dwelling-house,] 
S. Land, No. 2785a 
outgoing.] Kates, No. 226dd 
ou^olngs.l L. & T., No. 4482a; Bates, No. 
226dd 

out of or in the course of the employment,] Mast. 

& S., Nos. 2340b~-2737b 
outstandlM liabilities.] Coys., No. 2S44a 
owner.} Pub. Hlth., No. 502a 
owner for the time being.] Hghys., No, 243da 
owner of the goods.] Pawns, No. 178a 


packing or wrapping paper*] Kevbnub, No. 93c 
paid.] Inc. T., No. 557a 
paid office.] L. O., No. 14a 
parent.] Eduo., No. 99a 
parish property.] Poor Ij., No. 34a 
parochial institutions or purposes as he shall select.] 
Char., No. 717b 

partial consideration.] E. D., No. 107a 
particulars of claim.] Aomc., Nos. 266v — ^266x 
part with the possession of the demised premises or 
any part thereof.] L. & T., No. 5186a 
patentee as such.] Pats., No. 1687f 
patriotic purposes or charitable institutions or 
objects.] Char., No. 740b 
peace, order, & good government.] Dep., Nos. 
179a, 234b 

penalty or liquidated damages.] Damgs., Nos. 
42Ca, 426b, 487a 

pending the settlement of his claim.] Mast. & S., 
No. 4137a 

permanent improvements.] Bttlmts., No. 1873a 
permit.] L. & T., No. 2932a 
permits such premises ... to be used as a brothel,] 
Crim., No. 8143b 

person.] Bank, No. 128a; Corpns., No. 907a; 
Electric, No. 33a 

person affected by the decision of the court.] 

Adm., No. 1597a 

person aggrieved.] Bkpcy,, Nos. 4808a, 4808b ; 
Food, No. 476b ; Hghys., No. 1894a ; Stb. 
Trap., No. 5a 

person authorised.] Med., No. 242b 
person claiming to be entitled to any mohey 
deposited in such savings bank.] Bank.. 

No. 112a 

person entitled to receive the rents & profitsu] 

Agbic., No. 2661 

person entitled to require a legal estate to be con- 
veyed to or otherwise vested in hlmO L. ^ ; 

No. 1526a 

person having an interest in the inquiry.] Aj>lic.v 
No. 1697a 

person interested in the land*] Agbic., No. 26d{) > 
person in the employment of th^ compaa^J 
Coys., No. 3526a ' 

person in trust for any creditor.] 

7414a 

person managing or conducting an ^tertalniiml^l; 

OoRPNS., No. 903b ; Obim., No. BlTTa ' ^ ; ; 
person of full age.] Corpns., No. 903a 
personal estate.] Confi.., No. 611 ; ♦ ^ 

person suffering loss by exercise Of pouM$il 
Agbic., No. 206p 

persons benefieiany interested in pmieii»M^l% 

Trusts, No. 3476b ' 
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! fir partdag Ship., Ho. 'a920a 

fi^t nte w»te, & tlM^ oQasM^ss, east Iron or 
' ete^} €abb., No. 1246b 
Ittaewds, postern or adverttsements othmr than 
'l^ates or other rindlar announcements.} L. 
& T., No. 3026a 
^■ee.] Iiraoxi, No. 866a 
place approiwlated to public rtiigious worship.] 
Hosts., No. 2405b 

ptatee ot business within the United Kingdom.} 

OOBFNH., No. 1544a 

^aee ol dramatle entertainment.] Oofbt., No. 

>]6ftd ^ty or admit the truth of the charge.] 

Alikns, No. 558h 

poeseniou or apparent poesession.} B. of Baim, 
No. 073a 

posceeslonp order or disposition.] Bki^oy., Nos. 

6507a, 6616a, 6659a, 6708a, 1)745a 
post-ni^tiai settlement.] H. & W., Nos. 6623a, 
5623b, 5024a, 5624b, 5625a, 5625b 
post oUlee offence.] Orim., No. 6156a 
{vejudloed by a voluntary winding-up.] Ooy3., 
No. 7203a 

premises.] Action, No. 604a ; Allenw, No. 658a ; 
Elbot., No. 00a ; Pish,, No. 176a ; L. & T., 
No. 2306e 

premises exclusively appropriated to public religious 
worship.] Hqhys., No. 2406b 
premises in such a state as to be a nuisance.] 

Nuis., No. 364a 

premises on which machinery ... is temporarily 
used for the purpose of the construction of a 
building.] Pact., No. 180b 
prepared or published by or under the direction or 
control of His Majesty.] Copki\, No. 85a 
preservation ot all animals, birds or other creatures 
not human.] Char., No. 208a 
pressure.] Bkpcy., Nos. 7172a, 7261a 
prices to be agreed upon.] 8. Coodh, No. 28a 
primary purpose & use.] See Industrial heredita- 
ment, mpra 

prime cost.] Insce., No. 491a 
Primrose League.] Ohar., No. 217b 
principles of practice.] Agbtc., No. 260z 
printing or knowingly circulating coupons.] Gam- 
ing, Nos. 415ar-416d 
private profit.] Coprt., No. 389a 
private wharf.] Carr., No. 1166a 
j^oceedlng.] Pub. Atjth., No. 882a 
proceeding by action ... to enforce a restrictive 
covenant.] 8. liAND, No. 2807a 
proceeding ... for recovery of a fine or penalty 
imposed in relation to an offence against any 
law of excise.] Hrvknue, No. 8lla ; 8tr. 
TRAf., No. 117b 

proceeding Instituted.] Actiton, No. 90a 
proceedings ... In respect of an alleged deficiency 
in weight.] Pood, Nos, 439a, 439e 
professing to tell fortunes.] Crtm., Nos. 12,169a, 
1^9b 

^oflt.] Inc. T., No. 224a 

prdffts available for dividend.] Coys.. No. 4016a 

proflto or gje^*] Inc. T., Nos. 93a, 96a, 97a, 97b, 

pib&ls or gains brought into charge to tax.] 
V v" Ino. T., No. 309c 
;^iilotion of sport.] Char. , No. 199a 
ptbpai^ packed.] Oarr., No. 1323e 
?frOfe»ty0 Bkpoy., Nos. 6738a, 7681b, 7782b ; 
Const. Law, No. 474a ; Drp., Nos. 128c, 

held by bankrupt on trust.] Bkpcy., 

^ No* 5150a 

fireperty In lands, tenements, hereditaments & 

" ' - iNc. T., No. 3tia 


property ... in respect of which estate duty is 
leviable.] E. D., No. 129a 
property locally situate out of the United Kingdom.] 

Ohos., No. 26a ; Coys., No. 4389a ; Bbvbnub, 
No. 661a 

property (not personal).] Wiixs, No. 5881a 
property of which deceased was competent to dis- 
pose.] £. D., No. 3Ba 

property, rights & interests within His Majesty’s 
dominions.] Aliens, Nos. 215f, 216g, 216m, 
215n 

property undisposed of by will.] Exobs., Nos. 
6917a, 5917b, 6919a 

property with respect to which the personal qualifica- 
tions of the tenant are of importance.] L. &^T., 
No. 6399a 

protective trusts.] Powers, No. 187a 
Protestant.] Dep., No. 176a 
public charity.] Mast. & 8., Nos. 4230a — 42.300 
public duty.] Pdb. Auth., No. 777a 
public interest.] Path., No. 1651a 
public place.] STit. Traf., No. 222b 
public religious worship.] Eccl., No. 2a 
public school.] Educ., No. 182a ; Inc. T., 
Nos. 59a, 62a 

public street, road, or place.] 8'ru. Traf., No. 94a 
public trusts.] Char., No. 187Ub 
publish any proposal ... for the sale of any 
ticket.] llAMiNG, Nos. 462a, 464a, 464b 
punctually.] B. of Exch., No. 441a 
purchase for partial consideration.] E. I)., 

No. 107a 

purchaser for valuable consideration.] Bkpcy., 
Nos. 7719a, 7121a 

purposes of his trade or business.] Mast. & 8., 
No. 2227a 

purposes of the employer’s trade or business.] 

Maht. & 8., No. 2204a 
put through.] Bkpcy., No. 7393a 


qualified persons.] Coys., No. 2879a 
No. 62c 

quia timet.] Eqy., Nos. 2702a, 2705a 


railway.] Carr., No. 1287a 
railway charges.] Rys., No. 756a 
ratlone nocumenti,] Hghys., No. 1002a 
ratione tenuree.] Hghys., No. 951a 
ready for shipment.] 8. Goods, No. 622a 
real & personal estate.] Exorts.. No. 5917b 
realisation.] Inc. T., Nos. 321b, 82lc 
real securities.] Mtge., No. 383a 
real securities in England or Wales, but not in 
Ireland.] Mtge., No. 389a 
reasonable deviation.] Ship., No. 3162a 
reasonable excuse.] Agric., No. 978a ; Educ., 
Nos, 78a, 79a, 96a 

reasonable opportunity of making a valuation.] 

Agric., No. 265c 

reasonable part of income.] Inc, T., No. 674ii 
reasonable time.] Inc. T., No. 674g \ 

reasonable wear & tear excepted.] 1j. 

No. 4789a 

reasonably required for the purpose of carrying out 
this Act. I Rates, No. 1158b 
receivable.] Inc. T., No. 691a 
receiver.] B. of Exch., No. 763b 
receiver, P. Ltd*] Coys., No. 6036a 
receives payment.] Bank., No. 292b 
receiving.] Inc. T., No. 682a 
reconstruction.] Sewers, No. 304a 
recovery.] Mast, Sc 8., No. 3541a 
rector of St. Thomas’ Roman Catholic Church at N. | 
Char., No. 99lb 
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rectory with cure of souls.] Eccl», No. 3400a 
refusal or failure to agree to arbitration.] Agbic., 
No. 260j 

regular Jurymen.] Crnbs., No. 162a 
regularly employed.] Poor L., No. 100a 
reimbursing or repaying any money knowingly lent 
or advanced for betting.] Gaming, No. 188a 
relating to payments on death of children.} Fb. 

Soc., No. 176a 
relief.] Poor L., No. 1007a 
relief, order or direction concerning or relating 
to a charity, or the estate, funds, property or 
income thereof.] Char., No. 2177a 
renewal debentures.] B. of £xch., No. 843a 
repair.] Sewers, No. 304a 
repatriation fund . . . for . . . returned soldiers.] 
Char., No. 199b 

requisite consent cannot be obtained.] Trusts, 
No. 3406a 

res gestae.] Evm., Nos. 311a, 311b 
resident.] Aliens, No. 13a; Ino. T., Nos, 131b, 
131c 

resorting.] Gaming, No. 278a 
restoration or maintenance.] Char., No. 1444b 
restraint of princes, rulers & people.] OoNTl^., 
No. 31S3a 

retail shop.] Kates, Nos. 220k, 220p, 220r, 220s 
return.] Ookpns., No. 1493a ; Cntmpt., No. 528a 
reversible.] Ship.. No. 3006a 
reversion.] L. & T., No. 4841b 
revert to & be added to my general residuary 
estate.] Exons., No. 5G64a 
road.] Str. Traf., No. 232c 
rogue & vagabond.] Crim., No. 1031a 
rolling stock.] Carr., No. 1246a 
Roman Catholic Church.] Char., No, 981c 
Royal National Lifeboat Institution.] Char., 
No. 47a 

royalties.] Dep., No.s. 98, 98a, 130e 
rule.] JuGMTS., No. 308a 


salary.] Pub. Auth., No. 1048a 
sale for use as food for cattle.] Agric., No. 
978b 

sale In exercise of a statutory power to enforce a 
right or to satisfy a claim or lien.] Agric., 
No. 978b 

salvage plant.] Koyal F., No. 50a 
same authority in the conduct of any reference or 
trial as a Judge of the High Court.] Arbn., 
No. 2680b 

satisfied.] Pub. Hlth., No. 481a 
scheme.] Educ., No. 24a ; Elbotoic, No, 103c 
secured creditors.] Bkpcy., No. 3375a 
securities for money.] Mtge., No. 1324a 
security for an annuity.] Revenue, No. 019a 
see other side for completion.] Wujj^, No. 839a 
self-governing Dominion.] Coprt., No. 389a 
seUer of milk.] Inc. T., No. 70b 
semper prassumitur pro matrimonio.] H. & W., 
No. 453a 

sentence.] Crim., No. 6554a 
servant or agent.] Intox., No. 733a 
set apart for the purposes of interment.] Burial, 
No. 291a 

settled land.] Sttlmts., No. 2697 
set up a counterclaim.] Adm., No. 909a 
set up & commenced.] Inc. T., No. 200b 
set up new profession.] Inc. T., No. 315a 
seven days.] Grim., No. 3105a 
Shakespeare Memorial National Theatre.] Char., 
No. 73a 

shall be deemed to be a rogue & vagabond.] Gam- 
ing, No. 4(>0a 

Shall die.] Wills, No. ()527a 


shall do some act whereby Income would be 
assigned.] Bkpcy., No. 5900a 
shall not pass to any trustee or other person.] 
Bkpcy., No. 0290a 
shares.] Wiixs, No. 6466a 
ship.] Adm., No. 87a 

ship entitled to be registered as a British ship.] 
Adm., No. 048a 

ship or vessel.] Insce., No. 505a 

shipped in apparent good order Sc condition.] 

Ship., No. 2257a 

ship’s creditors.] Confl., No. 1309b 
shop assistant.] Fact., No. 206a 
sickness.] Mast. & S., No. 040a 
signed by him.] Bkpcy., No, 8063a. 
single private drain.] Sewers, No. 14a 
single woman.] Basty., No. 262a 
sinking.] Insce., No. 1608a 
societe en nom collectif.] Ino. T., No. 200a 
society.] Aciton, No. 599a 
so far as the circumstances of the case admit.] 
Ship., No. 5680a 

Soldiers’ Crippled Homes.] Char., No. 891a 
sole agency.] Agcy., Nos. 181Sa, 1813b, 2088a — 
2083c 

sole & exclusive right of representing or per- 
forming.] CoNTR., No. 4922a 
sole selling agents.] S. Goods, No. 1399a 
solvent.] Bkpcy., No. 4110a 
some other or further use.] Str. Trap., No. 188a 
special circumstances.] Exors., No. 1463a 
specially equipped with salvage plant.] Royal F., 
No. 50a 

specially valuable articles.] Insce., No. S282c 
specifically described.] B. of Sale, No. 420a 
specific cause.] Inc. T., Nos. 212, 214a 
specified.] S. Goods, No. 1906a 
specified age.] Inc. T., No. 645c 
stage carriages.] Str, Tilvf., No. 76d 
standard.] Carr., No. 1323a 
standing.] Str, TbaI'\. No. 232a 
stateless person.] Aliens, No. 49a 
step in the proceedings.] Arbn., Nos. 310a, 402a 
storage.] Kates, Nos. 220g, 22 Oo 
street.] Hghys., Nos. Ola, 2760a; S. Land, 
No, 1102a ; Sp. Tfce., No. 707a 
struck with sterility.] Open Sp., No. 14a 
subject of the decree.] IT. & W., No. 6024b 
subject to any legal objection.] Arbn., No. 810a 
subject to a proper contract to be prepared by the 
vendor’s solicitors.] Contr., No. 546b 
subject to contract.] Agcy., No. 1705a ; Contr., 
Nos. 539a, 540a 

subject to such terms being fully set out in a formal 
contract or agreement.] Contr., No. 611a 
subject to suitable agreements being arranged 
between your solicitor Sc mine.] Contr., 
No. 640a 

subject to surveyor’s report.] Contr., No. 422b ; 
8. Land, No, 32a 

subject to the terms of a lease.] Contr., No. 419a ; 
L. & T., No, 370a 

subject to the title being approved by our solicitors.] 
Contr., No. 420a 
submission.] Arbn., No. 30a 
succession.] Inc. T., Nos. 210a — ^210d 
such charges as were in force.] Carr., No. 1377m 
suffer.] L. & T., No. 2932a 
suiter an injustice.] Lunat., No. 529a 
sufficient cause.] Bkpcy., Nos. 3077a, 1483a, 
1491a 

suitable.] Mast. Sc 8., No. 3392a 
Summary Jurisdiction Acts.] H. & W., No, 023^b 
sum periodically payable.] Revenue, No. 019a / 
Sunday.] Grim., No. 5570b . ' 

Superior of the Jesuit Church.] Omar., No. 79a 



•npUr nt |»0w«r«l Fact., No. 98a 

fo i m i or gmmntor ftMr tho Mxt due to such 
ere^hter.] Bx3?aY., No* 7S61a 
assets*] Ooys., No. 6609a 
aurrouiMtliig droumitaiices*] B. ot Bxch.» No. 
703b 

lurvtrors.] Wills, No. 10,427a 


ta^Ue Sc furniture of the Iwge.] Insce., No. 519a 
tau appropriate thereto.] Inc. T., No. 467a 
team-work*] Aoric., No. 166a 
temporarily used.] Fact., No. 153a 
temporary building.] Jdqmts., No. 219a 
tenant.] L. & T., Nos. 7362d, 7369b, 7369c 
tenement factory.] Fact., No. 98a 
termination of the tenancy.] Aamc., No. 266h 
term of years.] Rates, No. 1067a 
testamentary expenses.] Exons., Nos. 5448a, 
8819a 

the area.] Ship., No. 8104a 
then current rate.] Rates, No. 1184a 
the same.] Hohys., No. 2244a 
thing m acUon.] H. & W., No. 2294a 
third parties.] Insce., No. 2962a 
threatening to accuse . • . of . . • crime.] Cbim., 
No. 10,606a 

tickets in any lottery.] Gaming, No. 466b 
till further order.] Eccl., No. 1776a 
title deeds.] Real Prop., No. 537b 
to be at his own disposal.] Ohab., No. 1424a 
to be drawn by coimsel.] Oontr., No. 504a 
to be sent to me as published.] Contb., No. 1213a 
to be settled by arbitration in London in the usual 
way.] Abbn., No. 136a 
to get votes.] Elect., No. 96a 
to his knowledge false.] Tnsce., No. 3217h 
trade.] Bkpcy., No. 274a ; Inc. T., Nos. 112a, 
114a, 114b, 116a ; Work, No. 74a 
trade expense.] Inc. T., Nos. 224a — 224c, 226a, 
226b 

trader.] Bkpcy., Nos. 79b, 160a 
trader Interested.] Oabk., No. 1377a 
trading.] Inc. T., No. Il9a 
trading receipts.] Inc. T., No. 1 19a 
trade or business carried on for purposes of gain.] 
Work, Nos. 118a, 123b 

transfer of goods in the ordinary course of business 
of any trade or caUlng.] B. of Sale, No. 138b 
transfer of property.] Bkpcy., No. 2902a 
transfer or assignment.] B. of Sale, No. 830a 
treated as a market garden.] Agric., No. 267a 
true owners.] Bank., No. 687a ; B. op Sale, 
No. 710a 

trustee.] Coys., No. 6857a 
trustees for sale.] S. Land, No. 1104a 
twelve feet in height.] Pub. TIlth., No. 204b 
twenty«three years of age or under.] Grim., 
Nos. 9323b-~~9323d 

two institutions . . . which I hope to be able to 
nmne.] Char., No. 703a 


uberrimsD fldei.] Insce., No. 2907a 
ulterior to the limitations therein.] Sttlmts., 
No. 2399b 

unconditionally.] H. & W., No. 5410a 
under any circumstances whatsoever.] Cabr., 
No. 861b 

Under dedk.] S. Goods, No. 674a 
under efficient Instruction In some other manner.] 
Eduo., No. 88a 

uaUtor Influence of drink.] Intox., No. 764b 
underlet or permit any other person to use or 
oeoiipy.] Agric., No. 164a; Animals, No. 
842a 
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under proper eonditlons.] Coupns., No. 840a 
under such oircumstaiioes that he Is the reputed 
owner thereof.] Bkpcy., Nos. 6802a, 6S82a, 
6882b 

undertaking.] Contb., No. 3370a 
under the control of not more than five persons.] 
Inc. T., No, 674o 

under this Act.] H. & W., No. 62d0a 
under way.] Smp., Nos. 5608a, 5648a 
unfinished buttons.] Revenue, No. 93d 
unforeseen contingencies excepted.] Contr., No. 
2606a 

Universal Negro Redemption Fund.] Char., No. 
272a 

unlawful gaming.] Gaming, Nos. 255a, 267a, 
278a 

unless he attempts to become bankrupt.] Bkpcy., 

No. 5936a 

unreasonably withhold.] L. & T., No. 2906b 
until after the completion of the works.] Bldg. 

CoNTS., No. 388a 

until further order.] H. AW., No. 5405b 
until he shall do some act . . • which shall forfeit 
the same In the case of bankruptcy.] Bkpcy., 
No. 6936a 

unto my country England.] Char., No. 217c 
untrue.] Insce., No. 2855a 
used as parts of a single . . . factory.] Rates, 
No. 226cc 

used only for commercial travelling.] Insce., 
No. 3279a 

used or intended to be used as a model or pattern 
to be multiplied.] Coprt., No. 111a 
use of this form constitutes a submission to the rules 
of the association.] Custom, No. 703a 
usual covenants.] L. A T., No. 2498a 
usually.] Inc. T., No. 204a 
usual public-house contract to be entered into.] 
Contr., No. 513a 

utters . . . any letter . . . demanding . • . with 
menaces.] Crim., No. 10,487a 


valuable business premises.] Auct., No. 191a ; 

S. Land, No. 576a 
value.] Animals, No. 694a 
value cheque on London.] Money, No. 17b 
vehicle.] Insce., No. 3167a 
venire de novo.] Crim., Nos. 2567a. 3287a, 6234a, 
6234b, 6237b 

violation or culpable neglect of duty.] Exors., 
Nos. 3127a, 3127b 

volenti non fit injuria.] Carr., No. 698a ; Libel, 
No. 167c 

voluntary transfer,] Bkpcy., No. 7220a 
voyage.] Insce., No. 912a 


war.] Aliens, No. 406a 
war bonuses.] L. G., No. 48a 
war loan.] Wills, No. 6632a 
weather.] Smp., No. 2736a 
weather working days.] Smp., No. 2736a 
wherein no business of any kind is carried on.} 
L. A T., No. 2913a 

which I promise never to repay.] B. of Exch., 
No. 296a 

Whist drive.] Clubs, No. 140a 
wholesale distributive business.] Rates, Nos. 
226h, 226o, 226t 

wholly let out in apartments or lodgings.] Rates, 
Nos. 676a, 676b 

Wholly pastoral.] Agric., No. 30f 
wife.] H. A W., Nos. 1223a, 2039a; Wills,^ 
No. 7307a 

wilful act or omission.] Coys., No. 3059a 
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wiUiil default] Exobs,, No, 601 5a 

wilfully assaults . . • olilld ... in a mamler 
likely to cause • . . unnecessary suffering^ 

Crim., No. 9023a 

wilfully refusing & neglecting to maintain.] Vmu., 
No. 72b 

wilfully withhold.] Trade, No. 1157a 
wilful neglect or default.] OcYt?., Nos. 3050a, 
4078a 

wilful or wrongful act or default.] Coys., No. 432c 
winding-up of any partnership.] Prtnh«., No. 
1091a 

wine.] Intox,, No. 9a 

with all faults.] S. (?oods. Nos. 043a — 043c, 045a 
within due time after my death.] Wills, No. 7084a 
within six years.] Agric., No. 229a 
within ten miles from X. j Trade, No. 457a 
without negligence.] B. of Exch., No. 2475b 
.without prejudice.] Eviu.. Nos. 585a, 8850a 
without prejudice to any civil liability.] Aoiuo., 
No. 978a 


with mpeet to the obpMts of tM 

Coys., N o. 4321a' 

with utmost dispati^] Ship., No. 2059a 
work.] CopRT., No. 326c , : 

work cmineeted with the Homan Catholic ehurdhl 
Char., No. 717d 

working hatch.] Skip., No. 3920a 

working holiday.] Bmp., No. 4048a 

work of the Cathedral.] Char., No. 717c 

work of the Church in Wales.] Char., No. 7l8b 

workman.] Mast. & 8., Nos. 2057a, 2057b 

writing,] CoNTR., No. 467b 

written promise to pay.] Ijimit. of A., No. 366a 


year to year.] Mast. & S., No. 769a 


Zoological Gardens, upkeep dc improvement of,] 

Char., No. 70a 

zoology, advancement of.] Char., No. 70a 
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